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ERRATA

[1978] 2 S.C.R. p. xv, 1. 2; p. 1386, entry under
CIVIL RIGHTS and entry 6 under CONSTI-
TUTIONAL LAW. Read "Nova Scotia Board
of Censors and Attorney General (N.S.) v.
McNeil".

[1979] 1 S.C.R. p. 544, 1. 33. Read "R. v.
Appleby"

[1978] 2 R.C.S. p. xix, 1. 9; p. 1400, sous la
rubrique LIBERT8S PUBLIQUES et p. 1397,
par. 6 de la rubrique DROIT CONSTITU-
TIONNEL. Lire aNova Scotia Board of Cen-
sors et procureur g6nbral (N.-E.) c. McNeilv.

[1979] 1 R.C.S. p. 544, 1. 36. Lire <R. c. Appleby,
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MOTIONS--REQUP'TES

Abel Skiver Farm Corporation v. Ville de Sainte-Foy et al. (Qu6.), leave to appeal granted, 1.5.79, autorisation
d'appeler accord6e.

Ahmadsai v. Ministre de l'Emploi et de l'Immigration et al. (C.F.A.), leave to appeal refused, 28.6.79, autorisation
d'appeler refus6e.

Aktiengesellschaft v. Bureau mitropolitain des icoles protestantes de Montrial et al. (Qu6.), leave to appeal
dismissed with costs, 30.3.79, autorisation d'appeler refus6e avec d6pens.

Aliments Vogel Lte v. Aliments de Santi du Quibec (Qu6.), leave to appeal refused with costs, 24.1.79, autorisation
d'appeler refus6e avec d6pens.

Allard v. Ville de Montrial (Qub.), leave to appeal refused, 5.3.79, autorisation d'appeler refus6e.
Alliance des Inflrmidres de Montrial v. Procureur gindral (Qu6.), leave to appeal refused with costs, 22.5.79,

autorisation d'appeler refus6e avec d6pens.
Andres v. The Queen (B.C.), leave to appeal refused, 24.4.79, autorisation d'appeler refusbe.
Andrews (David John) v. The Queen (B.C.), leave to appeal refused, 18.6.79, autorisation d'appeler refus6e.
Andrews (Grant Ronald) v. The Queen (B.C.), leave to appeal refused, 18.6.79, autorisation d'appeler refus6e.

Arsenault et al. v. National Grocers Co. (Ont.), leave to appeal refused with costs, 25.4.79, autorisation d'appeler
refus6e avec d6pens.

Association des Pompiers de Montrial Inc. v. Tremblay (Qu6.), leave to appeal refused with costs, 23.1.79,
autorisation d'appeler refus6e avec d6pens.

Association professionnelle des Technologistes midicaux du Quibec v. Centre Hospitalier d'Asbestos Inc. (Qu6.),
leave to appeal refused with costs, 24.4.79, autorisation d'appeler refus6e avec d6pens.

Atinco Paper Products Ltd. et al. v. The Queen (F.C.A.), leave to appeal refused with costs, 24.1.79, autorisation
d'appeler refus6e avec d6pens.

Atkinson v. Boyd, Phillips & Co. (B.C.), leave to appeal refused, 22.5.79, autorisation d'appeler refus6e.
Attorney General (Man.) v. Forest et al. (Man.), leave to appeal granted, 4.6.79, autorisation d'appeler accord6e.
Attorney General (Can.) et al. v. Inuit Tapirisat of Canada et al. (F.C.A.), leave to appeal granted, 5.2.79,

autorisation d'appeler accord6e.
Avlonitis v. Hunt et al. (Man.), leave to appeal refused with costs, 4.6.79, autorisation d'appeler refus6e avec d6pens.
Ball v. The Queen (Ont.), leave to appeal refused, 23.1.79, autorisation d'appeler refus6e.
Bautista v. Minister of Employment and Immigration (F.C.A.), leave to appeal refused, 7.5.79, autorisation

d'appeler refus6e.
B.C.D. Holdings Ltd. et al. v. The Queen (N.B.), leave to appeal refused with costs, 19.3.79, autorisation d'appeler

refus6e avec d6pens.
Beach v. The Queen et al. (Alta.), leave to appeal refused, 20.3.79, autorisation d'appeler refus6e.
Beaufort Realties (1964) Inc. v. Chomedey Aluminum Co. Ltd. (Ont.), leave to appeal granted, 18.6.79, autorisation

d'appeler accord6e.
Beaufort Realties (1964) Inc. v. Shill-Brand Inc. (Ont.), leave to appeal granted, 18.6.79, autorisation d'appeler

accord6e.
Belliveau v. Director of Dorchester Penitentiary (N.B.), leave to appeal dismissed without prejudice to the applicant's

right to institute fresh proceedings in the Federal Court, 24.4.79, autorisation d'appeler refus6e sans pr6judice au
droit du requ6rant d'instituer de nouvelles proc6dures en Cour f6d6rale.
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MOTIONS

Blanchette et al. v. Ville de Bicancour (Qu6.), leave to appeal granted, 23.1.79, autorisation d'appeler accord6e.

Boggs v. The Queen (Ont.), leave to appeal granted in respect of the following question:
Did the Court of Appeal err in law in holding that the enactment of s. 238(3) of the Criminal Code was intra vires of the
Parliament of Canada?

22.5.79, autorisation d'appeler accord6e sur la question suivante:
La Cour d'appel a-t-elle err6 en droit en d6cidant que l'adoption du par. 238(3) du Code criminel est intra vires du
Parlement du Canada?

Borek v. The Queen (B.C.), leave to appeal refused, 23.1.79, autorisation d'appeler refus6e.

Bouchard v. The Queen (Qu6.), leave to appeal refused, 1.5.79, autorisation d'appeler refus6e.

Bristol-Myers Canada Ltd. v. Proctor & Gamble Co. (Ont.), application for leave to appeal and application to
suspend the operation of the injunction made at trial both dismissed with costs, 21.6.79, autorisation d'appeler et
demande de suspension des effets de l'injonction rendue en premiere instance rejet6es avec d6pens.

Buchanan (Neil J.) Ltd. v. T. Eaton Co. Ltd. et al. (N.S.), leave to appeal dismissed with costs, 4.6.79, autorisation
d'appeler refus6e avec d6pens.

Buchanan (Neil J.) Ltd. v. Greenwood Shopping Plaza Ltd. (N.S.), leave to appeal dismissed with costs, 4.6.79,
autorisation d'appeler refusie avec d6pens.

Canadian Home Assurance v. Nickolievich (Man.), notice of discontinuance filed, 15.2.79, avis de d6sistement
produit.

Canadian Pacific Ltd. et al. v. Canadian Transport Commission et al. (F.C.A.), leave to appeal granted, 7.5.79,
autorisation d'appeler accord6e.

Canadian Union of Professional and Technical Employees-Aircraft Operations Group v. The Queen (F.C.A.), leave
to appeal refused, 20.2.79, autorisation d'appeler refus6e.

Canadian Wirevision Ltd. v. The Queen (F.C.A.), leave to appeal refused, 7.5.79, autorisation d'appeler refus6e.

Canchip Ltd. v. Henderson Lumber Ltd. (P.E.I.), leave to appeal dismissed with costs, 4.6.79, autorisation d'appeler
refus6e avec d6pens.

Caron v. Laporte (Qub.), leave to appeal refused with costs, 18.6.79, autorisation d'appeler refus6e avec d6pens.

Caron v. The Queen (Qu6.), leave to appeal refused, 4.6.79, autorisation d'appeler refus6e.

Charbonneau v. The Queen (Qub.), leave to appeal refused, 6.2.79, autorisation d'appeler refus6e.

Charif v. Minister of Employment and Immigration of Canada et al. (F.C.A.), leave to appeal refused, 5.2.79,
autorisation d'appeler refus6e.

Chivrefils v. Conseil de Discipline du Collige des Midecins et Chirurgiens du Quibec et al. (Qu6.), notice of
discontinuance filed, 19.1.79, avis de d6sistement produit.

Chmiel v. Sammon (Ont.), leave to appeal refused with costs, 7.5.79, autorisation d'appeler refus6e avec d6pens.

Chromiak v. The Queen (Alta.), leave to appeal granted, 7.5.79, autorisation d'appeler accord6e.

Church of Scientology of St. George v. Socidti des Quotidiens Quebecor Inc. et al. (Qu6.), leave to appeal refused
with costs, 24.4.79, autorisation d'appeler refus6e avec d6pens.

Cie de Transport Richard Inc. v. Rigie des Transports (Qui.) et al. (Qub.), leave to appeal refused with costs, 5.2.79,
autorisation d'appeler refus6e avec d6pens.

Club de Hockey Festivals de Hull Inc. et al. v. Association de Hockey Junior du Qudbec 1969 (Inc.) et al. (Qu6.),
leave to appeal refused with costs, 5.3.79, autorisation d'appeler refus6e avec d6pens.

Cogear Corporation Ltie v. Cormier (Qu6.), leave to appeal refused with costs, 30.3.79, autorisation d'appeler refus6e
avec d6pens.

Cohen v. The Queen (Ont.), leave to appeal refused, 24.4.79, autorisation d'appeler refus6e.
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REQUETES

Commission de l'Emploi et de 'Iimmigration du Canada v. Dallialian (F.C.A.), leave to appeal granted, 24.1.79,
autorisation d'appeler accord6e.

Commission de l'Emploi et de l'Immigration du Canada v. MacDonald Tobacco Inc. et al. (F.C.A.), leave to appeal
granted, 30.3.79, autorisation d'appeler accord6e.

Commission des Loyers et al. v. Sand et al. (Qu6.), leave to appeal granted, 30.3.79, autorisation d'appeler accord6e.
Commission Scolaire de l'Industrie v. Morency et al. (Qub.), leave to appeal refused, 22.5.79, autorisation d'appeler

refus6e.

Compagnie Miron Ltie v. Brott (Qu6.), leave to appeal refused with costs, 5.3.79, autorisation d'appeler refus6e avec
d6pens.

Concepcion-Squires v. Minister of Manpower and Immigration (F.C.A.), leave to appeal refused, 28.6.79, autorisa-
tion d'appeler refus6e.

Condev Project Planning Ltd. et al. v. Thunderbird Electric and Plumbing Supply Ltd. (B.C.), leave to appeal
refused with costs, 19.3.79, autorisation d'appeler refus6e avec d6pens.

Consolboard Inc. v. MacMillan Bloedel (Sask.) Ltd. (F.C.A.), leave to appeal granted, 18.6.79, autorisation d'appeler
accord6e.

Corporation du Colidge d'enseignement gindral et professionnel de Montmorency v. Paldec Ins. et al. (Qu6.), leave to
appeal refused with costs, 30.3.79, autorisation d'appeler refus6e avec d6pens.

Corporation municipale du village de Lafontaine v. Cit de St-Jr6me (Qub.), leave to appeal refused with costs,
7.5.79, autorisation d'appeler refus6e avec d6pens.

Corporation of Township of Innisfil v. Corporation of Township of Vespra et al. (Ont.), leave to appeal granted,
30.3.79, autorisation d'appeler accord6e.

Cossette et al. v. Germain et al. (Qu.), leave to appeal granted, 5.3.79, autorisation d'appeler accord6e.
Cox et al. v. Takahashi et al. (B.C.), notice of discontinuance filed, 10.5.79, avis de d6sistement produit.
Cruz et al. v. The Queen (B.C.), notice of discontinuance filed, 10.5.79, avis de d6sistement produit.
CSP Foods Ltd. v. Canada Labour Relations Board et al. (F.C.A.), leave to appeal granted, 19.3.79, autorisation

d'appeler accord6e.
Csoban v. Csoban (Ont.), leave to appeal refused, 19.3.79, autorisation d'appeler refus6e.
Daniel v. Hdpital Charles-Lemoyne et al. (Qu6.), leave to appeal refused with costs, 5.3.79, autorisation d'appeler

refus6e avec d6pens.

Dauphin Plains Credit Union Ltd. v. The Queen (Man.), leave to appeal granted, 7.5.79, autorisation d'appeler
accord6e.

Demers v. Immeubles Marquette Realties Inc. (Qu6.), leave to appeal refused with costs, 4.6.79, autorisation
d'appeler refus6e avec d6pens.

Desgagni v. Fabrique Paroisse St-Philippe d'Arvida (Qu6.), leave to appeal granted, 22.5.79, autorisation d'appeler
accord6e.

Dick et al. v. Deputy Attorney General (Can.) on behalf of The Unemployment Insurance Commission (F.C.A.),
leave to appeal granted, 24.4.79, autorisation d'appeler accord6e.

Doerner et al. v. Bliss & Laughlin Industries Inc. et al. (Ont.), leave to appeal granted, 6.2.79, autorisation d'appeler
accord6e.

Dominion Stores Ltd. v. Procureur gindral (Qui.) et al. (Qu6.), notice of discontinuance filed, 12.1.79, avis de
d6sistement produit.

Drinnan et al. v. Alberta Securities Commission (Alta.), leave to appeal refused, 4.6.79, autorisation d'appeler
refus6e.
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MOTIONS

Dumont et al. v. Russell et al. (Qub.), leave to appeal refused with costs, 19.3.79, autorisation d'appeler refus6e avec
d6pens.

Earl v. Myers (Alta.), leave to appeal refused, 23.1.79, autorisation d'appeler refus6e.

Elk v. The Queen (Man.), leave to appeal granted, 6.3.79, autorisation d'appeler accord6e.
Elton v. The Queen (B.C.), leave to appeal refused, 18.6.79, autorisation d'appeler refus6e.
Evans et al. v. Milton et al. (Ont.), leave to appeal refused with costs, 24.4.79, autorisation d'appeler refus6e avec

d6pens.
Ewert v. Krusche (Alta.), leave to appeal refused with costs, 30.3.79, autorisation d'appeler refus6e avec d6pens.
Fabrique Paroisse St-Philippe d'Arvida v. Immeubles Murdock Lte (Qu6.), leave to appeal granted, 18.6.79,

autorisation d'appeler accord6e.
Fagan v. Minister of Employment and Immigration et al. (F.C.A.), leave to appeal refused, 5.2.79, autorisation

d'appeler refus6e.
Fast v. Fast (Ont.), application for leave to appeal and application for leave to adduce new evidence dismissed without

costs, 20.3.79, demande d'autorisation d'appeler et demande d'autorisation de produire de nouveaux 616ments de
preuve rejet6es sans d6pens.

Favreau-Beaulieu v. Beaulieu (Qu6.), leave to appeal refused, 18.6.79, autorisation d'appeler refus6e.
Fawcett et al. v. Canadiana Towers Ltd. (Ont.), leave to appeal refused with costs, 5.2.79, autorisation d'appeler

refus6e avec d6pens.
Fergusson v. Fergusson (B.C.), leave to appeal refused with costs, 19.3.79, autorisation d'appeler refus6e avec d6pens.
Ferncraft Leather Inc. et al. v. Roll et al. (Qu.), leave to appeal refused with costs, 22.5.79, autorisation d'appeler

refus6e avec d6pens.
Fleming v. The Queen (N.S.), leave to appeal refused, 7.5.79, autorisation d'appeler refus6e.
Forfar et al. v. Dwyer et al. (Nfld.), leave to appeal refused, 31.5.79, autorisation d'appeler refus6e.

Forsythe v. The Queen (Ont.), leave to appeal granted, 23.1.79, autorisation d'appeler accord6e.
Fowler v. The Queen (B.C.), leave to appeal granted, 23.1.79, autorisation d'appeler accord6e.
Frank v. The Queen (B.C.), leave to appeal refused, 30.3.79, autorisation d'appeler refus6e.
Frank (W.) Real Estate Ltd. v. Hurst et al. (Ont.), leave to appeal refused with costs, 4.6.79, autorisation d'appeler

refus6e avec d6pens.
Franklin v. The Queen (N.S.), leave to appeal refused, 7.5.79, autorisation d'appeler refus6e.

Fraternit des Policiers de Montrial Inc. v. Ville de Montrial (Qu6.), leave to appeal granted, 4.6.79, autorisation
d'appeler accord6e.

General Motors of Canada Ltd. v. Naken et al. (Ont.), leave to appeal granted, 30.3.79, autorisation d'appeler
accord6e.

German v. The Queen (Alta.), leave to appeal refused, 5.2.79, autorisation d'appeler refus6e.

Gibbs v. Centre Hospitalier d'Asbestos Inc. (Qu6.), leave to appeal refused with costs, 24.4.79, autorisation d'appeler
refus6e avec d6pens.

Glass v. The Queen (Nfld.), leave to appeal refused, 22.5.79, autorisation d'appeler refus6e.

Gloin et al. v. Attorney General (Can.) (F.C.A.), leave to appeal refused, 24.1.79, autorisation d'appeler refuse.

Gosselin (L.) & Fils Lte v. Syndicat national des employds de L. Gosselin & Fils Lte (Qu6.), leave to appeal
refused with costs, 7.5.79, autorisation d'appeler refus6e avec d6pens.

Gourd v. Simard (Qu6.), leave to appeal refused with costs, 18.6.79, autorisation d'appeler refus6e avec d6pens.
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REQUETES

Gralewicz et al. v. The Queen (Ont.), leave to appeal granted, 19.2.79, autorisation d'appeler accord6e.

Greely v. The Queen (N.S.), leave to appeal refused, 22.5.79, autorisation d'appeler refus6e.

Greig v. Wasylciw (Ont.), leave to appeal refused with costs, 23.1.79, autorisation d'appeler refus6e avec d6pens.

Greenwood Shopping Plaza Ltd. v. Buchanan Ltd. et al. (N.S.), leave is granted to appeal from the judgment of the
Supreme Court of Nova Scotia, Appeal Division, in so far as it relates to the claim of the applicant as against the
respondents Robert Walker Beattie and Roy Vincent Pettipas, 4.6.79, autorisation d'appeler accord6e de l'arr8t
de la Division d'appel de la Cour supreme de la Nouvelle-Ecosse dans la mesure oii elle se rapporte A la
r6clamation de la requ6rante A l'encontre des intim6s Robert Walker Beattie et Roy Vincent Pettipas.

Grimaldi v. The Queen (Alta.), leave to appeal refused, 5.2.79, autorisation d'appeler refus6e.

Grouse Nest Resorts Ltd. v. Laurel Properties Ltd. (B.C.), leave to appeal refused with costs, 19.3.79, autorisation
d'appeler refus6e avec d6pens.

Halpenny v. The Queen (Sask.), leave to appeal refused, 28.6.79, autorisation d'appeler refus6e.

Hilton Quebec Ltie v. Tribunal du Travail et al. (Qu6.), leave to appeal granted, 30.3.79, autorisation d'appeler
accord6e.

Homex Realty and Development Co. Ltd. v. Corporation of Wyoming (Ont.), leave to appeal granted, 22.5.79,
autorisation d'appeler accord6e.

Hopp v. Lepp (Alta.), leave to appeal granted, 19.6.79, autorisation d'appeler accord6e.
Hutterian Brethren Church of Morinville v. Royal Bank of Canada (Alta.), leave to appeal refused with costs,

19.6.79, autorisation d'appeler refus6e avec d6pens.
Irving Oil Ltd. et al. v. Provincial Secretary of New Brunswick (N.B.), leave to appeal granted, 5.2.79, autorisation

d'appeler accord6e.
Jack Cewe Ltd. v. Jorgenson (B.C.), leave to appeal granted, 30.3.79, autorisation d'appeler accord6e.
Johnson v. The Queen (Alta.), leave to appeal refused, 5.3.79, autorisation d'appeler refus6e.

Jones (Tom) & Sons Ltd. v. Corporation of City of Thunder Bay (Ont.), leave to appeal refused with costs, 19.2.79,
autorisation d'appeler refus6e avec d6pens.

Julian v. Julian (Ont.), leave to appeal refused, 18.6.79, autorisation d'appeler refus6e.

Julian v. Shulman et al. (Ont.), leave to appeal refused, 18.6.79, autorisation d'appeler refus6e.
Kane v. Board of Governors of University of British Columbia (B.C.), leave to appeal granted, 28.6.79, autorisation

d'appeler accord6e.
Kavanagh et al. v. Deputy Attorney General of Canada (F.C.A.), leave to appeal granted, 24.4.79, autorisation

d'appeler accord6e.
Keeler v. Keeler (Sask.), leave to appeal refused, 31.5.79, autorisation d'appeler refus6e.
Kenny v. Brault (Qu6.), leave to appeal refused, 20.3.79, autorisation d'appeler refus6e.

Kentville (Town of) v. Graves (N.S.), leave to appeal refused with costs, 19.3.79, autorisation d'appeler refus6e avec
d6pens.

Kernested et al. v. Desourcy et al. (Man.), leave to appeal refused with costs, 23.1.79, autorisation d'appeler refus6e
avec d6pens.

Kramer et al. v. Lawn Furniture Inc. (F.C.A.), leave to appeal refused with costs, 22.5.79, autorisation d'appeler
refus6e avec d6pens.

Kwong et al. v. The Queen (Alta.), leave to appeal granted, 20.3.79, autorisation d'appeler accord6e.

Lafrance et al. v. Commercial Photo Service Inc. et al. (Qu6.), leave to appeal granted, 6.2,79, autorisation d'appeler
accord6e.
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MOTIONS

Lange v. Campbell Farm Equipment Ltd. et al. (Sask.), leave to appeal refused with costs, 4.6.79, autorisation
d'appeler refus6e avec d6pens.

Lark Haven Developments Ltd. v. Krahn Homes Ltd. (Alta.), leave to appeal refused with costs, 22.5.79, autorisation
d'appeler refus6e avec d6pens.

Lavoie v. Michaud (Qu6.), leave to appeal granted, 24.4.79, autorisation d'appeler accord6e.

Law Construction Co. Ltd. v. Danis et al. (Ont.), leave to appeal refused with costs, 23.1.79, autorisation d'appeler
refus6e avec d6pens.

Lazar v. The Queen (Ont.), leave to appeal refused, 4.6.79, autorisation d'appeler refus6e.

Lebrun v. The Queen (B.C.), leave to appeal refused, 6.2.79, autorisation d'appeler refus6e.

Livesque v. Centre Hospitalier d'Asbestos Inc. (Qu6.), leave to appeal refused with costs, 24.4.79, autorisation
d'appeler refus6e avec d6pens.

Levionnois v. The Queen (Ont.), leave to appeal refused, 19.6.79, autorisation d'appeler refus6e.

Livis (Ville de) v. Ouellet et al. (Qu6.), leave to appeal refused with costs. 7.5.79, autorisation d'appeler refus6e avec
d6pens.

Lin v. The Queen (Alta.), leave to appeal refused, 6.3.79, autorisation d'appeler refus6e.

Lyons et al. v. Lyons (Ont.), leave to appeal refused with costs, 7.5.79, autorisation d'appeler refus6e avec d6pens.
Mandel v. The Queen (F.C.A.), leave to appeal granted, 24.1.79, autorisation d'appeler accord6e.

Mantha v. The Queen (Qu6.), leave to appeal refused, 19.3.79, autorisation d'appeler refus6e.
Medecine Hat Greenhouses Ltd. v. The Queen (Alta.), leave to appeal refused, 5.2.79, autorisation d'appeler refus6e.

Meier v. United States of America (F.C.A.), leave to appeal refused, 24.4.79, autorisation d'appeler refus6e.
Mercantile Bank of Canada v. Potter Ltd. (N.S.), leave to appeal granted to both parties, 14.6.79, autorisation

d'appeler accord6e aux deux parties.

Merkur (A.) & Sons Ltd. v. Regional Assessment Commissioner, Region No. 14, and Corporation of Town of Aurora
(Ont.), leave to appeal refused with costs, 6.2.79, autorisation d'appeler refus6e avec d6pens.

Mitallurgistes Unis d'Amirique, Local 4589 et al. v. Bombardier-ML.W. Ltie (Qu6.), leave to appeal granted,
22.5.79, autorisation d'appeler accord6e.

Miron (Cie) Ltie v. Brott (Qu6.), leave to appeal refused with costs, 5.3.79, autorisation d'appeler refus6e avec
d6pens.

Molis v. The Queen (Ont.), leave to appeal granted, 7.5.79, autorisation d'appeler accord6e.

Moyah v. The Queen (Alta.), leave to appeal refused, 25.4.79, autorisation d'appeler refus6e.
Murray v. Minister of Employment and Immigration (F.C.A.), leave to appeal refused, 24.1.79, autorisation

d'appeler refus6e.

Murray-Audain v. The Queen (Ont.), leave to appeal refused, 28.6.79, autorisation d'appeler refus6e.

Myers et al. v. Peel County Board of Education et al. (Ont.), leave to appeal granted, 6.2.79, autorisation d'appeler
accord6e.
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2 CKOY LTD. V. THE QUEEN [19791 1 S.C.R.

CKOY Limited Appellant;

and

Her Majesty The Queen on the relation of
Lorne Mahoney Respondent.

1978: May 17; 1978: October 3.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Statutes - Subordinate legislation - Authority of
C.R.T.C. to make regulation in furtherance of its
objects - Objects defined as including promotion of
high standards of programs and programming -
Prohibition of broadcasting certain telephone interviews
without consent of person interviewed - Jurisdiction of
Court to determine whether regulation is intra vires -
Broadcasting Act, R.S.C. 1970, c. B-11, ss. 3, 15, 16;
Radio (A.M.) Broadcasting Regulations, SOR/64-49
am. SOR/65-519, s. 1; SOR/70-256, s. 3.

Broadcasting - Validity of C.R.T.C. regulations
prohibiting the broadcasting of certain telephone inter-
views without the prior consent of the person inter-
viewed - C.R. T. C. empowered to make regulations for
furtherance of objects - Broadcasting Act, R.S.C.
1970, c. B-11, ss. 3, 15, 16 - SOR/64-49 am. SOR/65-
519, s. 1; SOR/70-256, s. 3.

CKOY broadcast a telephone interview with a person
from the Federation of Students of Ottawa University
without that person's consent, written or oral, having
been obtained prior to the broadcast. The Canadian
Radio-Television Commission had pursuant to s. 16 of
the Broadcasting Act enacted Regulation 5 which pur-
ported to prohibit stations or network operators from
broadcasting such telephone interviews or conversations
or any part thereof without such consent unless the
person had telephoned the station for the purpose of
participating in a broadcast. The Provincial Court Judge
dismissed the charge against CKOY after holding that
para (k) of subs. I of s. 5 of the Radio AM Broadcast-
ing Regulations was not authorized by the Broadcasting
Act, s. 16(1) of which provides that in furtherance of its
objects the CRTC may make regulations applicable to
all persons holding broadcasting licences. The Crown
appealed by way of stated case. Reid J. dismissed this
appeal but was reversed by the Court of Appeal.

CKOY Limited Appelante;

et

Sa Majest6 La Reine sur la d6nonciation de
Lorne Mahoney Intimie.

1978: 17 mai; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Ugislation - Ligislation diliguie - Pouvoir du
C.R. T. C. d'itablir des riglements dans la poursuite de
ses objets - Ces objets visent notamment des imissions
et une programmation de haute qualiti - Interdiction
de diffuser certaines conversations tiliphoniques sans le
consentement de la personne interviewie - Compitence
de la Cour pour diterminer si le riglement est intra
vires - Loi sur la radiodiffusion, S.R.C. 1970, chap.
B-11, art. 3, 15 et 16; Riglement sur la radiodiffusion
(M.A.), DORS/64-49, modifid par DORS/65-519, art.
1; DORS/70-256, art. 3.

Radiodiffusion - Validiti de riglements du
C.R. T.C. interdisant la diffusion de certaines conversa-
tions tiliphoniques sans le consentement prialable de la
personne interviewie - Le C.R.T.C. est habiliti d
itablir des riglements dans la poursuite de ses objets -
Loi sur la radiodiffusion, S.R.C. 1970, chap. B-11, art.
3, 15 et 16 - DORS/64-49 modifidpar DORS/65-519,
art. 1; DORS/70-256, art. 3.

CKOY a diffus6 une conversation t616phonique avec
un membre de la F6d6ration des 6tudiants de l'Univer-
sit6 d'Ottawa, sans son consentement pr6alable, verbal
ou 6crit. Le Conseil de la Radio-T616vision canadienne
avait, en vertu de l'art. 16 de la Loi sur la radiodiffu-
sion, adopt6 l'art. 5 du Raglement qui interdit A une
station ou A un exploitant de r6seau de diffuser une
conversation t6l6phonique ou une partie d'une conversa-
tion t6l6phonique avec une personne sans son consente-
ment pr6alable, verbal ou 6crit, A moins que la personne
en cause n'ait t6l6phon6 A la station afin de prendre part
A une 6mission. Le juge de la Cour provinciale a acquitt6
CKOY et a jug6 que l'al. k) du par.* I de l'art. 5 du
R6glement sur la radiodiffusion (MA) 6tait exorbitant
du par. 16(1) de la Loi sur la radiodiffusion qui auto-
rise le Conseil A 6tablir, dans la poursuite de ses objets,
des raglements applicables A toutes les personnes qui
d6tiennent des licences de radiodiffusion. Le ministbre
public a interjet6 appel par voie d'expos6 de cause. Le
juge Reid a rejet6 l'appel mais son jugement fut infirm6
par la Cour d'appel.
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Held (Laskin C.J. and Martland and Estey JJ. dis-
senting): The appeal should be dismissed.

Per Ritchie, Spence, Pigeon, Dickson, Beetz and Prat-
te JJ.: The grant of power to enact regulations is given
to the Commission by s. 16 of the Act, the opening
words of which provide that the exercise of the power
shall be in furtherance of the objects of the Commission,
i.e. the implementation of the broadcasting policy enun-
ciated in s. 3 of the Act. The validity of any regulation
enacted in reliance upon s. 16 must therefore be tested
by determining whether the regulation deals with a class
of object referred to in s. 3. The confidentiality implied
in the impugned regulation can be regarded as an
element in providing a "reasonably balanced opportu-
nity for the expressing of differing views" which the
Commission might have concluded as hindered if confi-
dentiality were not granted to the persons interviewed.
Further the Commission is responsible for the standard
of programme and it is self-evident that an undesirable
broadcasting technique may well affect the high stand-
ard of programming. Programming extends to more
than the mere words which go out over the air and
embraces the total process of gathering, assembling and
putting out programmes and in this context it was open
to the Commission to enact s. 5(k) to secure programme
standard.

Per Laskin C.J. and Martland and Estey JJ. dissent-
ing- The words "program" and "programming" used in
s. 3 refer to the actual program broadcast to the public,
a view reinforced by the terms of s. 3(c) which clearly
refers to programs, broadcast and received. As Dubin
J.A. in his dissent in the Court of Appeal said, the
impugned regulation here does not relate to the stand-
ards of programs. What is here prohibited is the broad-
casting of telephone interviews without the consent of
the person being interviewed being obtained prior to the
broadcast. This has nothing to do with the standard of
the program. The respondent also sought to rely on para.
16(1)(b)(ix) taking the position that it is for the Com-
mission to determine what regulations are necessary for
the furtherance of its objects. Parliament did not grant
such powers to control every phase of the activities of
broadcasters. The Commission is an administrative body
and can only legislate pursuant to s. 16 within the
express limits defined by the Act. To find the wide
legislative powers claimed would require very clear lan-
guage which is not found here.

As in the case of other types of subordinate legislation
it is for the Courts to decide whether a regulation is
intra vires and in furtherance of the objects of the
Commission as defined in the Act.

Arrit (le juge en chef Laskin et les juges Martland et
Estey 6tant dissidents): Le pourvoi doit 6tre rejet6.

Les juges Ritchie, Spence, Pigeon, Dickson, Beetz et
Pratte: C'est I'art. 16 de la Loi qui confare au Conseil le
pouvoir d'6tablir des r6glements. L'entr6e en matiare de
l'article indique que l'exercice de ce pouvoir doit viser la
poursuite de ses objets, c.-A-d. la mise en ceuvre de la
politique de radiodiffusion 6nonc6e A l'art. 3 de la Loi.
Pour d6terminer la validit6 de raglements 6tablis en
vertu de l'art. 16, il faut d6cider s'ils portent sur une
cat6gorie de sujets mentionn6s A l'art. 3 de la Loi. Le
Conseil a pu conclure qu'en ne donnant pas un caractbre
confidentiel A l'interview, il n'accorderait pas une spossi-

bilit6 raisonnable et 6quilibr6e d'exprimer des vues diff6-
rentes.. En outre, le Conseil est responsable de la qualit6
de la programmation et il coule de source qu'une techni-
que condamnable de radiodiffusion peut effectivement
nuire A la qualit6 de la programmation. La programma-
tion n'englobe pas seulement les paroles diffus6es sur les
ondes, mais vise 6galement toutes les 6tapes de la col-
lecte d'informations, du montage et de la diffusion des
6missions en g6n6ral et, dans ce contexte, le Conseil
pouvait adopter I'al. 5k) du Rglement pour pr6venir
une baisse de qualit6 de la programmation.

Le juge en chef Laskin et les juges Martland et Estey,
dissidents: Les mots a&missions et aprogrammation*
employds i l'art. 3 renvoient aux emissions effectivement
diffus6es: cette opinion est renforc6e par l'al. 3c) de la
Loi, qui se rapporte nettement aux 6missions diffus6es et
capt6es. Comme l'a 6crit le juge Dubin dans sa dissi-
dence, le r6glement contest6 ne se rapporte pas aux
normes de qualit6 des 6missions. L'interdiction vise la
diffusion d'une conversation t6l6phonique sans le con-
sentement pr6alable de la personne interview6e. Cela n'a
aucun rapport avec la qualit6 de l'6mission. L'intimbe a
6galement invoqu6 le sous-al. 16(1)b)(ix) et soutenu
qu'il appartenait au Conseil de d6terminer quels rkgle-
ments 6taient n6cessaires A la poursuite de ses objets. Le
Parlement n'a pas conf6r6 au Conseil des pouvoirs lui
permettant de contr6ler chaque 6tape des activit6s des
radiodiffuseurs. Le Conseil est un organisme administra-
tif et il ne peut 16gif6rer en vertu de l'art. 16 que dans les
strictes limites pr6vues par la Loi. Pour que le Conseil
soit investi des larges pouvoirs 16gislatifs qu'il pr6tend
avoir, il faudrait que les textes le pr6voient express6-
ment, ce qui n'est pas le cas en l'esp&ce.

Comme dans les autres genres de l6gislation d6l6gu6e,
c'est aux tribunaux qu'il revient de dire si un r6glement
est intra vires et conforme aux objets du Conseil que
d6finit la Loi.
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[Capital Cities Communications Inc. et al. v. Canadi-
an Radio- Television Commission et al., [1978] 2
S.C.R. 141; Canada Metal Co. v. Canadian Broadcast-
ing Corporation (1974), 3 O.R. (2d) 1 referred to.]

APPEAL from a judgment of the Court of
Appeal for Ontario' from a judgment of Reid J.I
dismissing an appeal from an acquittal on a charge
under the Broadcasting Act, R.S.C. 1970, c. B- l,
and regulations made thereunder. Appeal dis-
missed, Laskin C.J. and Martland and Estey JJ.
dissenting.

Gordon Henderson, Q.C., and Wayne B. Spoon-
er, for the appellant.

Claude Thomson, Q.C., and Gavin MacKenzie,
for the respondent.

The judgment of Laskin C.J. and Martland and
Estey JJ. was delivered by

MARTLAND J. (dissenting)-The course of the
proceedings leading to the present appeal has been
set out in the reasons of my brother Spence. The
Court of Appeal directed the registration of a
conviction against the appellant on a charge of
having committed a breach of the provisions of
para. (k) of subs. (1) of s. 5 of the Radio A.M.
Broadcasting Regulations. That regulation pro-
vides as follows:

5. (1) No station or network operator shall broad-
cast:

(k) any telephone interview or conversation or any
part thereof, with any person unless

(i) the person's oral or written consent to the inter-
view or conversation being broadcast was obtained
prior to such broadcasting or
(ii) the person telephoned the station for the pur-
pose of participating in a broadcast.

It was not contested that the appellant had
broadcast a telephone interview with Lorne
Mahoney without obtaining her oral or written
consent prior to such broadcast. The appellant

I(1976), 13 O.R. (2d) 156, 70 D.L.R. (3d) 662.
(1975), 25 C.C.C. (2d) 333, 9 O.R. (2d) 549, 19 C.P.R.

(2d) 1.

[Jurisprudence: Capital Cities Communications Inc.
et autres c. Le Conseil de la Radio-Tilivision cana-
dienne et autres, [1978] 2 R.C.S. 141; Canada Metal
Co. v. Radio-Canada (1974), 3 O.R. (2d) 1.1

POURVOI A l'encontre d'un arret de la Cour
d'appel de l'Ontario' accueillant un appel interjet6
contre un jugement du juge Reid 2 qui avait rejet6
un appel d'un acquittement sur une accusation
port6e en vertu de la Loi sur la radiodiffusion,
S.R.C. 1970, chap. B-Il et de r6glements 6tablis
sous son r6gime. Pourvoi rejet6, le juge en chef
Laskin et les juges Martland et Estey 6tant
dissidents.

Gordon Henderson, c.r., et Wayne B. Spooner,
pour l'appelante.

Claude Thomson, c.r., et Gavin MacKenzie,
pour l'intim6e.

Le jugement du juge en chef Laskin et des juges
Martland et Estey as 6t6 rendu par

LE JUGE MARTLAND (dissident)-Les diff6ren-
tes proc6dures A l'origine du pr6sent pourvoi sont
expos6es dans les motifs de mon collegue le juge
Spence. La Cour d'appel a ordonn6 l'inscription
d'un verdict de culpabilit6 contre l'appelante,
accus6e d'avoir contrevenu aux dispositions de l'al.
k) du par. (1) de l'art. 5 du R~glement sur la
radiodiffusion (M.A.). Cet article pr6voit:

5. (1) Il est interdit A une station ou A un exploitant
de r6seau de diffuser

k) toute conversation t616phonique ou toute partie
d'une conversation t6l6phonique avec une personne, A
moms que

(i) la personne en cause n'ait au pr6alable accord6
verbalement ou par 6crit son consentement A la
diffusion de la conversation, ou
(ii) la personne en cause n'ait t616phon6 A la station
afin de prendre part A une 6mission.

L'appelante reconnait avoir diffus6 une conver-
sation t6l6phonique avec Lorne Mahoney sans le
consentement pr6alable, verbal ou 6crit de cette
dernibre. Elle soutient en revanche que la promul-

I (1976), 13 O.R. (2d) 156, 70 D.L.R. (3d) 662.
2 (1975), 25 C.C.C. (2d) 333, 9 O.R. (2d) 549, 19 C.P.R.

(2d) 1.
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contends that the enactment of this regulation was
beyond the powers of the Canadian Radio-Televi-
sion Commission, hereinafter referred to as "the
Commission".

The power of the Commission to regulate is
defined in s. 16 of the Broadcasting Act, R.S.C.
1970, c. B-11. I will cite only those portions of the
section which are relevant to this appeal:

16. (1) In furtherance of its objects, the Commission,
on the recommendation of the Executive Committee,
may

(b) make regulations applicable to all persons holding
broadcasting licences, or to all persons holding broad-
casting licences of one or more classes,

(i) respecting standards of programs and the allo-
cation of broadcasting time for the purpose of
giving effect to paragraph 3(d).

(ix) respecting such other matters as it deems
necessary for the furtherance of its objects;

The objects of the Commission are set out in s.
15 of the Act:

15. Subject to this Act and the Radio Act and any
directions to the Commission issued from time to time
by the Governor in Council under the authority of this
Act, the Commission shall regulate and supervise all
aspects of the Canadian broadcasting system with a view
to implementing the broadcasting policy enunciated in
section 3 of this Act.

Section 3 of the Act appears under the heading
"Broadcasting Policy for Canada". Paragraph (d)
of that section, to which reference is made in s.
16(1)(b)(i), states:

3. It is hereby declared that

(d) the programming provided by the Canadian
broadcasting system should be varied and comprehen-
sive and should provide reasonable, balanced opportu-
nity for the expression of differing views on matters of
public concern, and the programming provided by
each broadcaster should be of high standard, using
predominantly Canadian creative and other resources;

The majority of the Court of Appeal were of the
opinion that the Commission was empowered to

gation de ce r6glement excde les pouvoirs du
Conseil de la Radio-T616vision canadienne (ci-
aprbs appel6 le 'Conseils).

Le pouvoir du Conseil d'6tablir des r6glements
est pr6vu A l'art. 16 de la Loi sur la radiodiffusion,
S.R.C. 1970, chap. B-11, dont je ne citerai que les
extraits pertinents:

16. (1) Dans la poursuite de ses objets, le Conseil,
sur la recommandation du comit6 de direction, peut

b) 6tablir des r6glements applicables A toutes les per-
sonnes qui d6tiennent des licences de radiodiffusion ou
aux personnes qui d6tiennent des licences d'une ou de
plusieurs classes et

(i) concernant les normes des 6missions et I'attribu-
tion du temps d'6mission afin de donner effet A
l'alin6a 3d),

(ix) concernant telles autres questions qu'il estime
n6cessaires A la poursuite de ses objets;

Les objets du Conseil sont 6noncs A l'art. 15 de
la Loi:

15. Sous r6serve de la pr6sente loi, de la Loi sur la
radio et des instructions A l'intention du Conseil 6mises,
A l'occasion, par le gouverneur en conseil sous l'autorit6
de la prbsente loi, le Conseil doit r6glementer et surveil-
ler tous les aspects du systbme de la radiodiffusion
canadienne en vue de mettre en ceuvre la politique de
radiodiffusion 6nonc6e dans l'article 3 de la pr6sente loi.

L'article 3 de la Loi s'intitule £Politique de la
radiodiffusion pour le Canada*. L'alin6a d) de cet
article, mentionn6 au sous-al. 16(1)b)(i), dispose:

3. 11 est, par les pr6sentes, d6clar6

d) que la programmation offerte par le systame de la
radiodiffusion canadienne devrait etre vari6e et com-
pr6hensive et qu'elle devrait fournir la possibilit6 rai-
sonnable et 6quilibr6e d'exprimer des vues diff6rentes
sur des sujets qui prboccupent le public et que la
programmation de chaque radiodiffuseur devrait 8tre
de haute qualit6 et utiliser principalement des ressour-
ces canadiennes cr6atrices et autres;

La majorit6 de la Cour d'appel a jug6 que le
sous-al. 16(1)b)(i) confere au Conseil le pouvoir
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make the regulations now in issue by subpara.
16(1)(b)(i), being of the view that this paragraph
enabled the Commission to regulate "program-
ming technique". With respect, I do not agree with
this conclusion. The paragraph relates to regula-
tions respecting "standards of programs" to give
effect to para. 3(d). Paragraph 3(d) says that "the
programming provided by each broadcaster should
be of high standard using predominantly Canadian
creative and other resources".

In my opinion the words "program" and "pro-
gramming" used in s. 3 refer to the actual program
broadcast to the public. This view is reinforced by
para. 3(c) which declares that:

3. It is declared that

(c) all persons licensed to carry on broadcasting
undertakings have a responsibility for programs they
broadcast but the right to freedom of expression and
the right of persons to receive programs, subject only
to generally applicable statutes and regulations, is
unquestioned;

This paragraph clearly refers to programs
broadcast and received and para. (d) refers to the
same subject matter, i.e. the transmission of pro-
grams, which are to be of high standard. I agree
with what was said by Dubin, J.A., in his dissent-
ing reasons:

In my respectful opinion, the impugned regulation
here does not relate to the standards of programs. S.
16(l)(b)(i) authorizes the Commission to make regula-
tions respecting standards of programs for the purpose
of giving effect to s. 3(d). The authority granted to the
Commission by s. 16(l)(b)(i) pertains to what is seen or
heard on air, What is prohibited by the regulation in
issue is the broadcasting of a telephone interview or any
part thereof without the consent of the person being
interviewed agreeing to the interview or conversation
being broadcast, or unless the person telephoned the
station for the purpose of participating in a broadcast.
The requirement that the person being interviewed must
consent to the interview being broadcast has nothing to
do, in my opinion, with the standard of the program.
The interview may or may not be of high standard, but
whether it is or is not has nothing to do with the consent
of the person interviewed having been obtained.

The respondent also relied upon subpara. (ix) of
para. 16(1)(b), which empowers the Commission

d'6tablir le R~glement en litige car ce sous-alin6a
autorise le Conseil A r6glementer les atechniques
de programmations. Avec 6gards, je ne puis sous-
crire A cette conclusion. Le sous-alin6a autorise la
promulgation de r~glements relatifs aux Knormes
des 6missionse en application de I'al. 3d). Or l'ali-
n6a 3d) pr6voit que ala programmation de chaque
radiodiffuseur devrait 8tre de haute qualit6 et utili-
ser principalement des ressources canadiennes
cr6atrices et autress.

A mon avis, les mots a6mission* et programma-
tions employ6s A I'art. 3 renvoient aux 6missions
effectivement diffus6es. Cette opinion est renforc6e
par l'al. 3c) de la Loi, qui dispose:

3. Il est d6clar6

c) que toutes les personnes autoris6es A faire exploiter
des entreprises de radiodiffusion sont responsables des
6missions qu'elles diffusent, mais que le droit A la
libert6 d'expression et le droit des personnes de capter
les 6missions, sous la seule r6serve des lois et r6gle-
ments g6n6ralement applicables, est incontest6;

Cet alin6a se rapporte nettement aux 6missions
diffus6es et capt6es, et I'al. d) porte sur le mime
sujet, c.-A-d. la transmission d'6missions qui doi-
vent 8tre de haute qualit6. Je partage l'opinion
suivante que le juge Dubin a exprim6e dans sa
dissidence:

[TRADUCTION] Avec 6gards, j'estime que le r~gle-
ment contest6 ne se rapporte pas aux normes de qualit6
des 6missions. Le sous-alin6a 16(1)b)(i) habilite le Con-
seil A 6tablir des raglements relatifs aux normes de
qualit6 des 6missions, en application de I'al. 3d). Le
pouvoir conf6r6 au Conseil par le sous-al. 16(1)b)(i) vise
ce qui est vu ou entendu sur les ondes. Or le r6glement
contest6 en l'espbce interdit la diffusion d'une conversa-
tion t616phonique ou d'un extrait de celle-ci sans le
consentement de la personne interviewe, a moms que
cette personne n'ait t6l6phon6 A la station pour partici-
per A une 6mission. Le consentement exig6 de la per-
sonne interview6e A la diffusion de la conversation n'a, A
mon avis, aucun rapport avec la qualit6 de l'6mission. La
conversation peut 8tre de bonne ou mauvaise qualit6 et
cela n'a aucun rapport avec le consentement de la
personne interview6e A la diffusion de la conversation.

L'intimbe invoque 6galement le sous-al.
16(1)b)(ix) qui habilite le Conseil A 6tablir des
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to make regulations "respecting such other matters
as it deems necessary for the furtherance of its
objects". This submission raises an issue of some
importance because counsel for the respondent
took the position "that it is for the Commission,
and not for the Court, to determine what regula-
tions are necessary for the furtherance of its
objects". In other words, the Commission has carte
blanche to make any regulation which it sees fit to
enact provided it, the Commission, is of the opin-
ion that it is desirable in order to further its
objects.

* I am not prepared to accept this submission. I
do not agree that Parliament has granted to the
Commission autocratic powers to control every
phase of the activities of broadcasters. Section 16
confers on the Commission certain powers of
subordinate legislation. The Commission is an
administrative body and can only legislate within
the express limits defined by the Act. To clothe the
Commission with the wide legislative powers
claimed by it would require very clear language
and I do not find it here.

Subparagraph (ix) is one of nine subparagraphs,
all of which are subject to the opening words of s.
16 "In furtherance of its objects, the Commission,
on the recommendation of the Executive Commit-
tee may". In my opinion, as in the case of other
types of subordinate legislation, it is for the Courts
to determine whether or not a regulation made by
the Commission is within its powers. It is for the
Courts to decide whether a regulation is in further-
ance of the objects of the Commission as defined
in the Act. The objects of the Commission, defined
in s. 15, are to implement the broadcasting policy
enunciated in s. 3. It is the Courts which must
interpret s. 3 and determine whether a regulation
is in furtherance of the policies enunciated in that
section.

The only paragraph of s. 3 which has any rele-
vance here is para. (d) which I have already
discussed. The duty of the Commission under that
paragraph is to insure that programs broadcast in
Canada are "of high standard". It is not the duty
of the Commission nor within its power to control
program content.

rdglements aconcernant telles autres questions qu'il
estime n6cessaires A la poursuite de ses objets*. Ce
moyen soul6ve un point important parce que l'avo-
cat de l'intimbe soutient A cet 6gard [TRADUC-
TION] *qu'il appartient au Conseil, et non A la
Cour, de d6terminer quels r6glements sont n6ces-
saires A la poursuite de ses objetsp. En d'autres
termes, le Conseil a carte blanche pour 6tablir
n'importe quel r6glement s'il est d'avis que sa
promulgation est n6cessaire A la poursuite de ses
objets.

Je ne puis accepter ce moyen. Je ne pense pas
que le Parlement ait conf&6 au Conseil des pou-
voirs autocratiques lui permettant de contr~ler
chaque 6tape des activit6s des radiodiffuseurs.
L'article 16 d616gue au Conseil certains pouvoirs
16gislatifs. Le Conseil est un organisme adminis-
tratif et il ne peut 16gif6rer que dans les strictes
limites pr6vues par la Loi. Pour que le Conseil soit
investi des larges pouvoirs 16gislatifs qu'il pr6tend
avoir, il faudrait que les textes le pr6voient expres-
s6ment, ce qui n'est pas le cas en l'espice.

Le sous-alin6a (ix) est l'un des neuf sous-alin6as
de l'art. 16 et il est assujetti au paragraphe intro-
ductif de l'article: *Dans la poursuite de ses objets,
le Conseil, sur la recommandation du comit6 de
direction, peut*. A mon avis, comme dans les
autres genres de l6gislation d616gu6e, c'est aux
tribunaux qu'il revient de d6terminer si le Conseil
a le pouvoir d'6tablir un r6glement. C'est aux
tribunaux qu'il revient de dire si un r6glement est
conforme aux objets du Conseil que d6finit la Loi.
Aux termes de l'art. 15, les objets du Conseil sont
de mettre en ceuvre la politique de radiodiffusion
6nonc6e A l'art. 3. Il appartient aux tribunaux
d'interpr6ter l'art. 3 et de d6terminer si un r6gle-
ment est conforme A la politique 6nonc6e dans cet
article.

L'alinba d), dont j'ai d6jA parl, est le seul
alin6a de l'art. 3 pertinent en I'esp6ce. II pr6voit
que le Conseil doit s'assurer que les 6missions
diffus6es au Canada sont ade haute qualit6p. Le
Conseil n'a ni le devoir ni le pouvoir d'exercer un
contr6le sur le contenu des 6missions.
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I agree with the view expressed by Dubin, J.A.,
in the following paragraph in his reasons:

As my brothers have observed, the regulation in issue
purports to strike down an undesirable broadcasting
technique. The fact that the object of the regulation may
very well be a laudatory one is quite irrelevant. The
broadcast in issue in this case may have been one of
considerable public interest, or may have been one
which was quite offensive, but the regulation in question
here would prohibit it, whatever quality it may have, if
no consent is obtained to it being broadcast. It is only
one step removed to contemplate the regulation reading
that no such interview could be broadcast without the
consent of the Commission itself. It could then equally
be said that the Commission was thereby seeking to
establish a high standard of programming, but looked at
in that way it cannot be anything other than a form of
censorship.

In my opinion, the appeal should be allowed and
the judgment of Reid, J., should be restored. The
appellant should have its costs in this Court and in
the Court of Appeal.

The judgment of Ritchie, Spence, Pigeon, Dick-
son, Beetz and Pratte JJ. was delivered by

SPENCE J.-This is an appeal from the judg-
ment of the Court of Appeal for Ontario pro-
nounced on January 12, 1976.

The appellant had been charged in a summons
as follows:

That CKOY Limited, on or about the 5th day of March
1974, at the City of Ottawa in the Judicial District of
Ottawa-Carleton did violate Section 5 of the Regula-
tions passed pursuant to Section 16 of the Broadcasting
Act by broadcasting a telephone interview or conversa-
tion with a girl from the Federation of Students of the
University of Ottawa, without her oral or written con-
sent to the interview or conversation having been
obtained prior to such broadcast.

The accused was acquitted by the Provincial Court
Judge and the Crown appealed by way of stated
case. The Provincial Court Judge in the case stated
asked two questions:

1. Did I err in law in holding that paragraph (k) of
subsection I of section 5 of The Radio AM Broadcasting
Regulations is not authorized by The Broadcasting Act?

Je souscris A l'opinion que le juge Dubin a
exposee dans l'alin6a suivant de ses motifs:

[TRADUCTION] Comme mes collfgues l'ont soulign6,
le raglement contest6 vise A interdire I'emploi d'une
technique condamnable de radiodiffusion. Le fait que le
but du raglement soit fort louable n'est pas du tout
pertinent. Que la conversation diffus6e en l'esphce ait pu
8tre d'int6rt public, ou qu'elle ait au contraire 6 de
trds mauvais goit, le r6glement en interdirait la diffu-
sion, quelle qu'en soit la qualit6, en l'absence du consen-
tement de la personne interviewee. De IA A dire que le
rbglement signifie qu'aucune conversation de ce genre ne
peut 8tre diffus6e sans le consentement du Conseil lui-
mime, il n'y a qu'un pas. On pourrait tout aussi bien
dire alors que le Conseil veut ainsi favoriser une pro-
grammation de haute qualit6, mais, de ce point de vue, il
s'agirait 6videmment d'une forme de censure.

A mon avis, le pourvoi devrait 8tre accueilli et le
jugement du juge Reid r6tabli. L'appelante devrait
avoir droit A ses d6pens en cette Cour et en Cour
d'appel.

Le jugement des juges Ritchie, Spence, Pigeon,
Dickson, Beetz et Pratte a 6t6 rendu par

LE JUGE SPENCE-Ce pourvoi attaque un arrit
rendu le 12 janvier 1976 par la Cour d'appel de
l'Ontario.

L'accusation port6e contre l'appelante est r6di-
g6e comme suit:

[TRADUCTION] CKOY Limited a, le 5 mars 1974, ou
vers cette date, dans la ville d'Ottawa, district judiciaire
d'Ottawa-Carleton, contrevenu A l'article 5 du R~gle-
ment 6dict6 en vertu de l'article 16 de la Loi sur la
radiodiffusion en diffusant une conversation t6l6phoni-
que avec un membre de la F6d6ration des 6tudiants de
l'Universit6 d'Ottawa, sans son consentement pr6alable,
verbal ou 6crit.

Le juge de la Cour provinciale l'a acquitt6e et le
ministire public a interjet6 appel par voie d'expos6
de cause. Le juge de la Cour provinciale a formuli
les deux questions suivantes dans son expos6:

[TRADUCTION] 1. Ai-je commis une erreur de droit en
jugeant que l'alin6a k) du paragraphe I de l'article 5 du
R~glement sur la radiodiffusion (MA) est exorbitant de
la Loi sur la radiodiffusion?
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2. Did I err in law in failing to convict the accused on
the charge against it having made the findings as set out
above?

DATED at Ottawa this 2nd day of January, 1975.
(Signed) R. B. Hutton

PROVINCIAL JUDGE.

Reid J. dismissed the appeal answering both
questions above in the negative. The appeal by the
Crown to the Court of Appeal for Ontario was
allowed. It was ordered that the questions pro-
pounded in the Stated Case be answered in the
affirmative and the proceedings were remitted to
the Provincial Court Judge to register a conviction
and impose an appropriate sentence. Dubin J.A.,
dissenting, would have dismissed the appeal. Leave
to appeal to this Court was granted by this Court
on April 5, 1976.

The Broadcasting Act, R.S.C. 1970, c. B-11,
provides in part:

3. It is hereby declared that
(a) broadcasting undertakings in Canada make use of
radio frequencies that are public property and such
undertakings constitute a single system, herein
referred to as the Canadian broadcasting system,
comprising public and private elements;
(b) the Canadian broadcasting system should be
effectively owned and controlled by Canadians so as
to safeguard, enrich and strengthen the cultural,
political, social and economic fabric of Canada;

(c) all persons licensed to carry on broadcasting
undertakings have a responsibility for programs they
broadcast but the right to freedom of expression and
the right of persons to receive programs, subject only
to generally applicable statutes and regulations, is
unquestioned;
(d) the programming provided by the Canadian
broadcasting system should be varied and comprehen-
sive and should provide reasonable, balanced opportu-
nity for the expression of differing views on matters of
public concern, and the programming provided by
each broadcaster should be of high standard, using
predominantly Canadian creative and other resources;

5. (1) There shall be a commission to be known as
the Canadian Radio-Television Commission, consisting
of five full-time members and ten part-time members to
be appointed by the Governor in Council.

2. Ai-je commis une erreur de droit en ne d6clarant pas
l'accus6e coupable de l'accusation port6e contre elle
pour le motif Enonc6 plus haut?

Ottawa, le 2 janvier 1975.
(Signature) R. B. Hutton

JUGE PROVINCIAL.

Le juge Reid a rejet6 l'appel et a r6pondu aux
deux questions par la n6gative. Toutefois, la Cour
d'appel de l'Ontario a accueilli l'appel interjet6 par
le minist~re public. Elle a r6pondu par l'affirma-
tive aux questions formul6es dans l'expos6 de cause
et a renvoy6 l'affaire au juge de la Cour provin-
ciale afin qu'il inscrive une condamnation et
impose une sentence appropribe. Le juge Dubin,
dissident, aurait rejet6 l'appel. Le 5 avril 1976,
cette Cour a accord6 l'autorisation de se pourvoir.

La Loi sur la radiodiffusion, S.R.C. 1970, chap.
B-11, dispose notamment:

3. 11 est, par les pr6sentes, d6clar6
a) que les entreprises de radiodiffusion au Canada
font usage de fr6quences qui sont du domaine public
et que de telles entreprises constituent un systme
unique, ci-apris appel6 le syst6me de la radiodiffusion
canadienne, comprenant des secteurs public et priv6;
b) que le systbme de la radiodiffusion canadienne
devrait 8tre poss6d6 et contr616 effectivement par des
Canadiens de fagon A sauvegarder, enrichir et raffer-
mir la structure culturelle, politique, sociale et 6cono-
mique du Canada;
c) que toutes les personnes autoris6es A faire exploiter
des entreprises de radiodiffusion sont responsables des
6missions qu'elles diffusent, mais que le droit A la
libert6 d'expression et le droit des personnes de capter
les 6missions, sous la seule r6serve des lois et r6gle-
ments g6n6ralement applicables, est incontest6;
d) que la programmation offerte par le systhme de la
radiodiffusion canadienne devrait 6tre vari6e et com-
pr6hensive et qu'elle devrait fournir la possibilit6 rai-
sonnable et 6quilibr6e d'exprimer des vues diff6rentes
sur des sujets qui prboccupent le public et que la
programmation de chaque radiodiffuseur devrait 6tre
de haute qualit6 et utiliser principalement des ressour-
ces canadiennes cr6atrices et autres;

5. (1) Est institu6 un Conseil appel6 le Conseil de la
Radio-T616vision canadienne et compos6 de cinq mem-
bres A plein temps et de dix membres A temps partiel
nomm6s par le gouverneur en conseil,
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15. Subject to this Act and the Radio Act and any
directions to the Commission issued from time to time
by the Governor in Council under the authority of this
Act, the Commission shall regulate and supervise all
aspects of the Canadian broadcasting system with a view
to implementing the broadcasting policy enunciated in
section 3 of this Act.

16. (1) In furtherance of its objects, the Commission,
on the recommendation of the Executive Committee,
may

(b) make regulations applicable to all persons holding
broadcasting licences, or to all persons holding broad-
casting licences of one or more classes,

(i) respecting standards of programs and the allo-
cation of broadcasting time for the purpose of
giving effect to paragraph 3(d),
(ii) respecting the character of advertising and the
amount of time that may be devoted to advertising,
(iii) respecting the proportion of time that may be
devoted to the broadcasting of programs, advertise-
ments or announcements of a partisan political
character and the assignment of such time on an
equitable basis to political parties and candidates,
(iv) respecting the use of dramatization in pro-
grams, advertisements or announcements of a parti-
san political character,
(v) respecting the broadcasting times to be
reserved for network programs by any broadcasting
station operated as part of a network,

(vi) prescribing the conditions for the operation of
broadcasting stations as part of a network and the
conditions for the broadcasting of network pro-
grams,

(vii) with the approval of the Treasury Board,
fixing the schedules of fees to be paid by licensees
and providing for the payment thereof,
(viii) requiring licensees to submit to the Commis-
sion such information regarding their programs and
financial affairs or otherwise relating to the con-
duct and management of their affairs as the regula-
tions may specify, and

(ix) respecting such other matters as it deems
necessary for the furtherance of its objects;

15. Sous r6serve de la pr6sente loi, de la Loi sur la
radio et des instructions A l'intention du Conseil 6mises,
A l'occasion, par le gouverneur en conseil sous l'autorit6
de la pr6sente loi, le Conseil doit r6glementer et surveil-
ler tous les aspects du systbme de la radiodiffusion
canadienne en vue de mettre en oeuvre la politique de
radiodiffusion 6nonc6e dans l'article 3 de la pr6sente loi.

16. (1) Dans la poursuite de ses objets, le Conseil,
sur la recommandation du comit6 de direction, peut

b) 6tablir des raglements applicables A toutes les per-
sonnes qui d6tiennent des licences de radiodiffusion ou
aux personnes qui d6tiennent des licences d'une ou de
plusieurs classes et

(i) concernant les normes des 6missions et I'attribu-
tion du temps d'6mission afin de donner effet A
l'alin~a 3d),
(ii) concernant la nature de la publicit6 et le temps
qui peut y 8tre consacr6,
(iii) concernant la proportion du temps pouvant 8tre
consacr6 A la radiodiffusion d'6missions, annonces
ou avis qui exposent la politique d'un parti, et
I'affectation, sur une base 6quitable, de ce temps
entre les partis politiques et les candidats,
(iv) concernant l'utilisation de mises en sc6ne dans
des 6missions, annonces ou avis qui exposent la
politique d'un parti,
(v) concernant les pbriodes de radiodiffusion qui
doivent etre r6serv6es aux 6missions de r6seau par
toute station de radiodiffusion exploit6e en tant
qu'616ment d'un r6seau,
(vi) prescrivant les conditions de l'exploitation des
stations de radiodiffusion en tant qu'616ments d'un
r6seau ainsi que les conditions de radiodiffusion des
6missions de r6seaux,
(vii) fixant, avec l'approbation du conseil du Tr6sor,
les tarifs de droits A acquitter par les titulaires de
licences et pr6voyant leur paiement,
(viii) astreignant les titulaires de licences A fournir
au Conseil les renseignements que peuvent sp6cifier
les r&glements en ce qui concerne leurs 6missions et
leur situation financibre ou qui ont quelque autre
rapport avec l'exp6dition et la direction de leurs
affaires, et
(ix) concernant telles autres questions qu'il estime
n6cessaires A la poursuite de ses objets;

10 [1979] I S.C.R.CKOY LTD. V. THE QUEEN Spence J.
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The Canadian Radio-Television Commission
enacted Regulation 5 which, in its relevant parts,
provided:

5. (1) No station or network operator shall broad-
cast:

(k) any telephone interview or conversation or any
part thereof, with any person unless

(i) the person's oral or written consent to the inter-
view or conversation being broadcast was obtained
prior to such broadcasting or

(ii) the person telephoned the station for the pur-
pose of participating in'a broadcast.

This is a regulation which the Provincial Court
Judge found to have been beyond the power grant-
ed to the Commission by the Broadcasting Act.
Reid J. on the appeal by way of Stated Case and
Dubin J.A. in the Court of Appeal for Ontario
were of like view. The majority of the Court of
Appeal for Ontario determined the said regulation
was within the power granted to the Commission
by s. 16 of the Broadcasting Act, particularly in
subs. 1(b)(i), as a regulation carrying out the
broadcasting policy for Canada as enunciated in s.
3(d) and (g)(iv). Evans J.A. giving reasons in the
Court of Appeal for Ontario did not rely on s.
16(1)(b)(ix).

The grant of power to enact regulations is given
to the Commission by s. 16 of the statute. By its
opening words, such a power is directed to be
exercised "in furtherance of its objects". Section
15 is entitled "Objects of the Commission". For
our purposes, the said objects may be briefly stated
in the last words of s. 15, "with a view to imple-
menting the broadcasting policy enunciated in sec-
tion 3 of this Act". Therefore, I agree with the
courts below that the validity of any regulation
enacted in reliance upon s. 16 must be tested by
determining whether the regulation deals with a
class of subject referred to in s. 3 of the statute
and that in doing so the Court looks at the regula-
tion objectively. However, I also agree with Evans
J.A. when he states:

Le Conseil de la Radio-T616vision canadienne a
adopt6 l'art. 5 du R6glement, dont voici l'extrait
pertinent:

5. (1) Il est interdit A une station ou A un exploitant
de r6seau de diffuser:

k) toute conversation t6l6phonique ou toute partie
d'une conversation t6l6phonique avec une personne, A
moms que

(i) la personne en cause n'ait au pr6alable accord6
verbalement ou par 6crit son consentement A la
diffusion de la conversation, ou

(ii) la personne en cause n'ait t6l6phon6 A la station
afin de prendre part d une 6mission.

Le juge de la Cour provinciale a conclu que cet
article exc6de les pouvoirs conf6rbs au Conseil par
la Loi sur la radiodiffusion. Le juge Reid, qui a
entendu l'appel par voie d'expos6 de cause, et le
juge Dubin de la Cour d'appel de l'Ontario se sont
d6clar6s du mime avis. La majorit6 de la Cour
d'appel de l'Ontario a conclu que le Conseil avait
le pouvoir d'adopter ledit article en vertu de l'art.
16 de la Loi sur la radiodiffusion et, plus pr6cis6-
ment, de son sous-al. (1)b) (i), A titre de rglement
de mise en oeuvre de la politique de radiodiffusion
au Canada qu'6noncent les al. 3d) et 3g) (iv). Le
juge Evans, qui a r6dig6 les motifs de la Cour
d'appel de l'Ontario, n'a pas fond6 son jugement
sur le sous-al. 16(1)b) (ix).

C'est I'art. 16 de la Loi qui confbre au Conseil le
pouvoir d'6tablir des reglements. L'entr6e en
matidre de l'article indique que l'exercice de ce
pouvoir doit viser la poursuite de ses objets,.
L'article 15 est intitul6 Objets du Conseil,. Aux
fins de l'espace, ces objets se r6sument par les
derniers mots de l'art. 15: -en vue de mettre en
ceuvre la politique de radiodiffusion 6nonc6e dans
l'article 3 de la pr6sente lois. Je partage donc
l'opinion des tribunaux d'instance inf6rieure que,
pour d6terminer la validit6 de r~glements 6tablis
en vertu de l'art. 16, il faut d6cider s'ils portent sur
une cat6gorie de sujets mentionn6e A l'art. 3 de la
Loi, et que, ce faisant, le tribunal examine les
r6glements d'un point de vue objectif. Cependant
je suis 6galement d'accord avec la d6claration
suivante du juge Evans de la Cour d'appel:
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It is obvious from the broad language of the Act that
Parliament intended to give to the Commission a wide
latitude with respect to the making of regulations to
implement the policies and objects for which the Com-
mission was created.

Therefore, whether we consider that the impugned
regulation will implement a policy or not is irrele-
vant so long as we determine objectively that it is
upon a class of subject referred to in s. 3. I should
add that as Evans J.A. noted there is no suggestion
that the Commission acted capriciously. Of course,
no allegation of bad faith has been advanced.

Therefore, I turn to a consideration of the provi-
sions in s. 3 setting out the Broadcasting Policy for
Canada. Section 3(b) declares the policy as to
ownership of "the Canadian broadcasting system"
so as to "strengthen the cultural, political, social
and economic fabrics of Canada". [The underlin-
ing is my own.] The statute thereby exhibits the
expected interest in such subject and a regulation
aimed at such strengthening, whether in our view
successfully or not, would be within the power
granted by s. 3.

Section 3(d) expresses the policy that program-
ming should provide reasonably balanced opportu-
nity for the expression of differing views on mat-
ters of public concern and should be of high
standard. The Commission might well have con-
cluded that a broadcasting station canvassing
members for their views upon a matter of public
concern could not provide a "reasonably balanced
opportunity for the expression of differing views"
unless it granted confidentiality to the person
interviewed. Moreover, the expressed policy is that
"programming provided by each broadcaster
should be of high standard . . ." . With respect, I
am not in agreement with Dubin J.A. who would
confine that policy to the content of such program-
ming or, to put it in another way, to the mere
words which go out over the air. There is a certain
lack of preciseness in Regulation 5(k) but "conver-
sation" might be considered to cover more than
conversation over the telephone and to cover per-
haps idle words of the person met on the street
who would not even know that he was speaking to
a reporter let alone that his words were being

[TRADUCTION] Vu le texte trs g6n6ral de la Loi, le
Parlement a certainement voulu donner au Conseil une
grande latitude dans I'exercice de son pouvoir r6glemen-
taire pour la mise en ceuvre de la politique et des objets
pour lesquels il a 6t6 cr66.

En cons6quence, il importe peu que l'article liti-
gieux mette en asuvre une politique du moment
qu'on 6tablit objectivement qu'il vise une cat6gorie
de sujets mentionn6e A l'art. 3. Je dois ajouter que
le juge Evans a fait remarquer que rien ne permet
de supposer que le Conseil a agi arbitrairement.
tvidemment, il n'est pas question de mauvaise foi.

J'en viens donc aux dispositions de l'art. 3 qui
d6finit la politique de radiodiffusion pour le
Canada. L'alin6a 3b) 6nonce A qui devrait apparte-
nir ale syst6me de la radiodiffusion canadiennes de
fagon A araffermir la structure culturelle, politique,
sociale et 6conomique du Canada*. [C'est moi qui
souligne.] La Loi vise donc express6ment cet
objectif, comme on peut s'y attendre, et un r6gle-
ment adopt6 dans le but de raffermir lesdites
structures, qu'il y parvienne ou non, A notre avis,
rel6vera du pouvoir conf6r6 par l'art. 3.

L'6nonc6 de politique A l'al. 3d) pr6cise que la
programmation devrait fournir la possibilit6 rai-
sonnable et 6quilibr6e d'exprimer des vues diff6-
rentes sur des sujets qui pr6occupent le public et
devrait 6tre de haute qualit6. Le Conseil aurait
bien pu conclure qu'une station de radiodiffusion
qui demande A certaines personnes de donner leur
opinion sur une question qui pr6occupe le public
n'accorde pas une Kpossibilit6 raisonnable et 6quili-
br6e d'exprimer des vues diff6rentesa si elle ne
donne pas un caractbre confidentiel A l'interview.
En outre, la politique 6nonc6e pr6voit express6-
ment que ala programmation de chaque radiodiffu-
seur devrait Etre de haute qualit6. . .o. Avec 6gards,
je ne puis souscrire A l'opinion du juge Dubin selon
laquelle cette politique ne vise que le contenu de la
programmation ou, autrement dit, les paroles dif-
fus6es sur les ondes. La version anglaise de I'al.
5k) du R6glement n'est pas tras pr6cise. Avec
6gards, je suis d'accord avec le juge d'appel Brooke
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recorded. With respect, I agree with Brooke J.A.
when he said:
In my view, the purpose of the impugned regulation is to
prohibit an undesirable broadcasting technique, one
which does not reflect the high standard of program-
ming which the Commission must, by regulation of
licensees, endeavour to maintain.

That "an undesirable broadcasting technique"
may well affect the high standard of programming
is, I think, self-evident. I am in agreement with
counsel for the respondent that the word "pro-
gramming" extends to more than the mere words
which go out over the air but the total process of
gathering, assembling and putting out the pro-
grammes generally which is covered by the
requirement of a high standard of programming.
The Commission might well have concluded that
the enactment of s. 5(k) was necessary to prevent
development of programming which was the oppo-
site of "high standard".

I find a basis for the enactment of Regulation
5(k) also in s. 16(1)(b)(ix) of the statute. It is to
be noted that its very broad words are not, as are
those of s. 16(1)(b)(i), confined to the policy
expressed in s. 3(d) and, therefore, authorize one
enactment of regulations to further any policy
outlined in the whole of s. 3. It was submitted that
s. 16(1)(b)(ix) should be confined to matters of
procedure since it followed s. 16(1)(b)(viii) en-
abling the Commission to require licensees to
submit information. But the information which
may be required under (viii) is very broad covering
not only the licensees' financial affairs but "pro-
grams" and "the conduct and management of their
affairs." Therefore, the information obtained
under a regulation enacted by virtue of s.
16(1)(b)(viii) may well provide the basis for a
regulation which the Commission might deem
necessary under s. 16(l)(b)(ix). Such regulation
would, of course, have to be to further the "Broad-
casting Policy of Canada" but it might be difficult
to fit it under any of the other numbered para-
graphs of s. 16(l)(b). I find it of some importance
that the broad words appearing in s. 16(1)(b)(ix)
"as it deems necessary" emphasize the discretion
granted to the Commission in determining what is
necessary for the furtherance of its objects. There-
fore, even if the word "programming" were to

quand il dit:

[TRADUCTION] A mon avis, le r6glement contest6 vise A
interdire I'emploi d'une technique condamnable de
radiodiffusion qui ne refite pas la haute qualit6 de
programmation que le Conseil doit viser d maintenir par
la r6glementation des licences d'exploitation.

A mon avis, il est 6vident qu'sune technique
condamnable de radiodiffusioni peut effectivement
nuire A la qualit6 de la programmation. Comme
l'avocat de l'intimbe, j'estime que le mot aprogram-
mations n'englobe pas seulement les paroles diffu-
s6es sur les ondes, mais vise 6galement toutes les
&tapes de la collecte d'informations, du montage et
de la diffusion des 6missions en g6n6ral, auxquelles
s'applique l'exigence d'une programmation de
haute qualit6. Le Conseil a fort bien pu consid6rer
que l'al. 5k) du R~glement 6tait n6cessaire pour
pr6venir une baisse de qualit6 de la programma-
tion.

Je trouve 6galement un fondement i l'al. 5k) du
R~glement au sous-al. 16(1)b)(ix) de la Loi. II
faut noter que ce sous-alin6a est tras g6n6ral et
n'est pas restreint comme le sous-al. 16(1)b)(i) A
la politique 6nonc6e A l'al. 3d). En cons6quence, il
autorise la promulgation de r6glements visant A
mettre en ceuvre toute politique 6nonc6e A l'art. 3
dans son ensemble. On a pr6tendu que le sous-al.
16(1)b)(ix) ne s'applique qu'd des questions de
proc6dure parce qu'il suit le sous-al. 16(1)b)(viii)
qui autorise le Conseil A contraindre les titulaires
de licences i fournir certains renseignements. Mais
les renseignements vis6s au sous-al. (viii) sont d'or-
dre tras g6n6ral et portent non seulement sur la
situation financidre des titulaires de licences, mais
6galement sur les .6missionsi et al'exp6dition et la
direction de leurs affairess. En cons6quence, les
renseignements obtenus en vertu d'un rkglement
6tabli sous le r6gime du sous-al. 16(1)b)(viii) peu-
vent justifier la promulgation d'un autre r~glement
que le Conseil peut juger n6cessaire en vertu du
sous-al. 16(1)b)(ix). Ce rdglement devrait 6videm-
ment viser A mettre en oeuvre la spolitique de
radiodiffusion du Canada*, mais il pourrait etre
difficile de le relier A un autre sous-alin6a de l'al.
16(1)b). A mon avis, il n'est pas sans importance
que les termes g6n6raux Equ'il estime n6cessairess,
au sous-al. 16(1)b)(ix), insistent sur le pouvoir
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receive the narrow meaning advanced by counsel
for the appellant, then s. 16(1)(b)(ix) would
authorize the enactment of Regulation 5(k). So,
the said regulation may well be in furtherance of
the policy set out in, for instance, s. 3(c), that is,
responsibility for the programmes which the licen-
see broadcasts.

I note that the Chief Justice of this Court gave a
broad interpretation to the Commission's powers
under s. 15 of the Broadcasting Act in Capital
Cities Communications Inc. et al. v. Canadian
Radio- Television Commission et al.', at p. 171,
when he said:

In my opinion, having regard to the embracive objects
committed to the Commission under s. 15 of the Act,
objects which extend to the supervision of "all aspect of
the Canadian broadcasting system with a view to imple-
menting the broadcasting policy enunciated in section 3
of the Act", it was eminently proper that it lay down
guidelines from time to time as it did in respect of cable
television. The guidelines on this matter were arrived at
after extensive hearings at which interested parties were
present and made submissions. An overall policy is
demanded in the interests of prospective licensees and of
the public under such a regulatory regime as is set up by
the Broadcasting Act. Although one could mature as a
result of a succession of applications, there is merit in
having it known in advance.

The appellant also urges s. 2 of the Canadian
Bill of Rights, R.S.C. 1970, Appendix III (enact-
ed as 8-9 Elizabeth II, c. 44). It is urged that to
interpret Regulation 5(k) as being intra vires of
the Canadian Broadcasting Act would infringe the
provisions of s. 2 as it would result in the abridging
of freedom of speech recited in s. 1 (f) of the said
statute. I am ready to assume that the broadcast-
ing media may be presumed to be defined within
the word "press". However, as has been stated on
many occasions, the freedom of the press is not
absolute and the press, as all citizens, is subject to
the ordinary law and has no more freedom of
expression than the ordinary citizen. I do not stop

[19781 2 S.C.R. 141.

discr6tionnaire du Conseil de d6terminer ce qui est
n6cessaire A la poursuite de ses objets. Ainsi,
mime si le mot oprogrammationn devait recevoir
l'interpr6tation restrictive que lui donne l'avocat de
l'appelante, le sous-al. 16(1)b)(ix) pourrait alors
autoriser I'adoption de l'al. 5k) du R~glement. Cet
alin6a peut donc se justifier par la poursuite de la
politique 6nonc6e A l'al. 3c), savoir, la responsabi-
lit6 des titulaires de licences A l'6gard des 6mis-
sions qu'ils diffusent.

Je note que le Juge en chef de cette Cour a
donne une interpretation large des pouvoirs conf&
r6s au Conseil par l'art. 15 de la Loi sur la
radiodiffusion dans l'arret Capital Cities Com-
munications Inc. et autres c. Le Conseil de la
Radio- Tilivision canadienne et autres , A la p.
171:
A mon avis, compte tenu de la grande port6e des
matibres confi6es au Conseil par l'art. 15 de la Loi, qui
comprennent la surveillance de stous les aspects du
syst6me de la radiodiffusion canadienne en vue de
mettre en euvre la politique de radiodiffusion 6nonc6e
dans l'art. 3 de la pr6sente lois, il 6tait tout A fait
appropri6 d'6noncer des principes directeurs comme le
Conseil I'a fait A I'6gard de la t6l6vision par cible. Les
principes en cause ont t6 6tablis aprds de longues
auditions auxquelles les parties int6ress6es 6taient pr6-
sentes et ont pu faire des observations. Sous le r6gime de
r6glementation 6tabli par la Loi sur la radiodiffusion, il
est dans l'intrat des titulaires 6ventuels de licences et du
public d'avoir une politique d'ensemble. Mime si une
telle politique peut ressortir d'une succession de deman-
des, il est plus judicieux de la faire connaltre A l'avance.

L'appelante a 6galement invoqu6 l'art. 2 de la
Diclaration canadienne des droits, S.R.C. 1970,
Appendice III (promulgu6e par 8-9 Elizabeth II,
chap. 44). Elle pr6tend que d6clarer l'al. 5k) du
R~glement intra vires de la Loi sur la radiodiffu-
sion violerait les dispositions de l'art. 2 de la
Diclaration, car cela restreindrait la libert6 de
parole 6nonc6e A l'al. If) de ladite d6claration. Je
suis pr~t A pr6sumer qu'on peut inclure la radiodif-
fusion dans la d6finition du mot apresses. Toute-
fois, la libert6 de la presse n'est pas absolue,
comme on l'a maintes fois soulign6, et la presse est
assujettie au droit commun et ne possbde pas une
libert6 d'expression plus 6tendue que le citoyen
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to recite authority. The principle was lately
declared in Canada Metal Co. v. Canadian Broad-
casting Corpn. 4, cited by the appellant in its
factum. The limitation is referred to in s. 3 of the
Canadian Broadcasting Act which makes the
"freedom of expression" subject to "the generally
applicable statutes and regulations". I am unable
to understand how Regulation 5(k) in any way
abridges the freedom of the press. It does not
hinder or prevent either the broadcaster or an
interviewed person from making any comment
whatever. It simply prevents the interview being
broadcast without the consent of the interviewed
person. Indeed the regulation protects and con-
firms another fundamental freedom set out in the
same s. I of the Canadian Bill of Rights in para.
(d), that of freedom of speech, for the interviewed
person may grant or withhold his consent to the
broadcasting of his comments. Therefore, I am of
the opinion that the Canadian Bill of Rights does
not prevent the said Regulation 5(k) being found
to be intra vires.

For these reasons, I would dismiss the appeal.
The order of the Court giving leave to bring this
appeal provided that costs of the application
should be in the appeal. The prosecution was by
summary conviction and s. 758 of the Criminal
Code permits the award of costs upon the appeal.
Costs were awarded by Reid J. in dismissing the
Crown's appeal by way of stated case but the
Court of Appeal for Ontario set aside that order
and allowed the Crown's appeal making no order
as to costs. I would simply affirm the judgment of
the Court of Appeal and would, likewise, make no
order as to costs.

Appeal dismissed, LASKIN C.J. and MART-
LAND and ESTEY JJ. dissenting.

Solicitors for the appellant: Gowling & Hen-
derson, Ottawa.

Solicitors for the respondent: Campbell, God-
frey & Lewtas, Toronto.

4(1974), 3 O.R. (2d) 1.

ordinaire. Je ne vais pas reprendre la jurisprudence
A ce sujet. Le principe a 6t6 reconnu r6cemment
dans l'arrat Canada Metal Co. v. Radio-Canada4,
cit6 au factum de l'appelante. Cette restriction est
d'ailleurs reconnue A l'art. 3 de la Loi sur la
radiodiffusion canadienne qui assujettit la alibert6
d'expressions aux alois et r6glements g6n6ralement
applicabless. Je ne puis voir comment I'al. 5k) du
R6glement restreint de quelque facon la libert6 de
la presse. 11 n'empoche ni le radiodiffuseur ni la
personne interview6e d'exprimer leur opinion et ne
le leur interdit nullement. Il interdit simplement la
diffusion de la conversation sans le consentement
de la personne interview6e. En fait l'article du
Riglement garanti et confirme une autre libert6
fondamentale, la libert6 de parole, 6nonc6e A l'al.
Id) de la Diclaration canadienne des droits, car la
personne interview6e peut autoriser ou interdire la
diffusion de son opinion. En cons6quence, je con-
clus que la Diclaration canadienne des droits ne
s'oppose pas A la validit6 de l'al. 5k) du
R6glement.

Pour ces motifs, je suis d'avis de rejeter le
pourvoi. L'ordre de la Cour accordant I'autorisa-
tion d'appel pr6voit que les d6pens de la requete
suivront ceux du pourvoi. La poursuite a 6t6 inten-
t6e par voie de d6claration sommaire de culpabilit6
et l'art. 758 du Code criminel autorise l'adjudica-
tion de d6pens en appel. Le juge Reid, qui a rejet6
l'appel interjet6 par le ministbre public par voie
d'expos6 de cause, a adjug6 les d6pens, mais la
Cour d'appel de l'Ontario a infirm6 ce jugement et
a accueilli l'appel du ministdre public, sans en
adjuger. Je suis d'avis de confirmer l'arrat de la
Cour d'appel et, comme elle, de n'adjuger aucuns
d6pens.

Pourvoi rejetd, le juge en chef LASKIN et les
juges MARTLAND et ESTEY dissidents.

Procureurs de l'appelante: Gowling & Hender-
son, Ottawa.

Procureurs de l'intimie: Campbell, Godfrey &
Lewtas, Toronto.

' (1974), 3 O.R. (2d) 1.

[1979]11 R.C.S. CKOY LTD. C. LA REINE Le Juge Spence 15
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Bowater Newfoundland Limited (Plaintiff)
Appellant;

and

Mines and Forests (Newfoundland) Limited
and Reid Newfoundland and Company
Limited (Defendants) Respondents.

1978: October 19.

Present: Martland, Ritchie, Spence, Dickson and
Beetz JJ.

ON APPEAL FROM THE SUPREME COURT OF
NEWFOUNDLAND, APPEAL DIVISION

Real property - Title - Construction of conveyance
- Reservation of minerals - Construction of reserva-
tion clause.

APPEAL from a judgment of the Supreme
Court of Newfoundland, Appeal Division', dis-
missing an appeal from a judgment of Noel J.2 at
trial dismissing an action by the plaintiff for an
injunction, declaration and accounting with
respect to an exception and reservation of mineral
rights.

J. J. Robinette, Q.C., and C. K. Wells, Q.C., for
the appellant.

J. J. O'Neill, Q.C., for the respondents.

The judgment of the Court was delivered orally
by

MARTLAND J.-It will not be necessary to hear
you Mr. O'Neill. We are all in agreement with the
reasons for judgment delivered by the Court of
Appeal.

The appeal is dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Wells, Monaghan,
Seaborn, Marshall & Roberts, Corner Brook.

Solicitors for the respondents: O'Neill, Riche,
O'Reilly, Noseworthy & Mercer, St. John's.

1(1976), 9 Nfld. & P.E.I.R. 393.
2 (1975), 7 Nfld. & P.E.I.R. 208.

Bowater Newfoundland Limited
(Demanderesse) Appelante;

et

Mines and Forests (Newfoundland) Limited
et Reid Newfoundland and Company
Limited (Difenderesses) Intimies.

1978: 19 octobre.

Pr6sents: Les juges Martland, Ritchie, Spence, Dickson
et Beetz.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE TERRE-NEUVE

Immeubles - Titre - Interpritation de la cession -
Riserve relative aux miniraux - Interpritation de la
clause restrictive.

POURVOI d l'encontre d'un arrit de la Division
d'appel de la Cour supreme de Terre-Neuve', reje-
tant un appel du jugement de premiere instance du
juge Noel2 qui a d6bout6 la demanderesse de son
action en injonction, d6claration et reddition de
comptes relativement A une d6rogation et A une
r6serve de droits miniers.

J. J. Robinette, c.r., et C. K. Wells, c.r., pour
I'appelante.

J. J. O'Neill, c.r., pour les intim6es.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND -- M. O'Neill, il n'est pas
n6cessaire de vous entendre. Nous sommes tous
d'accord avec les motifs de jugement expos6s par
la Cour d'appel.

Le pourvoi est rejet6 avec d6pens.

Pourvoi rejet avec dipens.

Procureurs de I'appelante: Wells, Monaghan,
Seaborn, Marshall & Roberts, Corner Brook.

Procureurs des intimies: O'Neill, Riche,
O'Reilly, Noseworthy & Mercer, St-Jean (T-N.).

'(1976), 9 Nfld. & P.E.I.R. 393.
2 (1975), 7 Nfld. & P.E.I.R. 208.

16 BOWATER V. MINES & FORESTS (NFLD.) LTD. et al. Martland J. [1979] I S.C.R.
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William Franklin Tuer Appellant;

and

Her Majesty The Queen Respondent.

1978: October 31.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Criminal law - Murder - Trial - Judge's charge
to the jury - Whether inflammatory or improper -
Absence of motive - Evidence circumstantial.

APPEAL from a judgment of the Court of
Appeal for Ontario dismissing an appeal from the
conviction of the appellant on a charge of murder.
Appeal dismissed.

E. L. Greenspan, for the appellant.

M. A. MacDonald, for the respondent.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We do not need to hear

you Miss MacDonald. We are all of the opinion
that the charge to the jury did not give rise to an
error of law. The appeal is accordingly dismissed.

Appeal dismissed.

Solicitors for the appellant: Greenspan, Gold &
Moldaver, Toronto.

Solicitor for the respondent: Ministry of the
Attorney General for Ontario, Toronto.

William Franklin Tuer Appelant;

et

Sa Majest6 La Reine Intimie.

1978: 31 octobre.

Pr6sents: Le juge en chef Laskin et le juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel - Meurtre - Proces - Exposi du
juge au jury - Ton agressif ou inapproprii - Absence
de mobile - Preuve circonstancielle.

POURVOI contre un arret de la Cour d'appel
de l'Ontario rejetant un appel d'une d6claration de
culpabilit6 de l'appelant pour meurtre. Pourvoi
rejet6.

E. L. Greenspan, pour l'appelant.

M. A. MacDonald, pour l'intimbe.

Le jugement de la Cour a 6t6 prononc6 orale-
ment par

LE JUGE EN CHEF-Me MacDonald, nous
n'avons pas besoin de vous entendre. Nous sommes
tous d'avis que l'expos6 au jury n'a pas entrain6
d'erreur de droit. Le pourvoi est en cons6quence
rejet6.

Pourvoi rejeti.

Procureurs de I'appelant: Greenspan, Gold et
Moldaver, Toronto.

Procureur de l'intimie: Le ministire du procu-
reur gin&al de l'Ontario, Toronto.

TUER C. LA REINE Le Juge en Chef 17[1979] 1 R.C.S.
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Raymond Marie Guay Appellant;

and

Her Majesty The Queen Respondent.

1978: February 1; 1978: October 3.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Criminal law - Evidence - Gross indecency -
Similar facts - Criminal Code, s. 157.

Appellant was convicted by a judge without a jury of
three counts of gross indecency with three adolescents.
The offences were committed in the office of appellant,
who is a specialist in education and counselling. The
Crown introduced similar fact evidence involving two
other adolescents and this evidence was admitted by the
trial judge. The majority of the Court of Appeal con-
firmed the conviction: Rinfret J.A. was of opinion that
there had been no error in law, while Crete J.A. held
that even though the similar fact evidence had been
improperly admitted, appellant had not thereby suffered
any serious prejudice. Dub6 J.A., however, expressed his
dissent: hence the appeal as of right to this Court.

Held: The appeal should be dismissed.
The trial judge showed that he was fully aware of the

danger of convicting without corroboration in cases of
gross indecency. There is thus no reason for substituting
a different assessment of the facts for his, since the
question is essentially one of credibility, and he had the
inestimable advantage of seeing and hearing the
witnesses.

On the admissibility of similar fact evidence, it is in
the discernment of the trial judge. In exercising this
discretion, he must have regard to the general principles
established by the cases. There is no closed list of the
sort of cases where such evidence is admissible. It is,
however, well established that it may be admitted to
rebut a defence of legitimate association for honest
purposes, as well as to rebut evidence of good character.
Since the defence in the case at bar was precisely,
besides character evidence, that the visits of the young
witnesses had been made for perfectly legitimate pur-
poses, the similar fact evidence was certainly admissible
in rebuttal. Nevertheless, since the accused could not
possibly have asked for an acquittal without this
defence, he suffered no prejudice from similar fact
evidence having been admitted in chief.

Raymond Marie Guay Appelant;

et

Sa Majest6 La Reine Intimie.

1978: 1'' f6vrier; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QULBEC

Droit criminel - Preuve - Grossidre indicence -
Actes similaires - Code criminel, art. 157.

L'appelant a 6 d6clar6 coupable par un juge sans
jury sous trois chefs d'accusation de grossibre ind6cence
avec trois adolescents. Les infractions ont 6 commises
dans le cabinet de l'appelant, un sp6cialiste en 6ducation
et en orientation. Le ministbre public a fait la preuve
d'actes similaires avec deux autres adolescents, preuve
qui a 6t6 admise par le juge du procks. La majorit6 de la
Cour d'appel a confirm6 la condamnation: le juge Rin-
fret est d'avis qu'il n'y a pas eu d'erreur de droit tandis
que le juge Crete considbre que m8me si la preuve
d'actes similaires a 6t6 irr6gulibrement admise, I'appe-
lant n'en a subi aucun pr6judice important. Par contre,
le juge Dub6 a exprim6 sa dissidence: d'oa le pourvoi de
plein droit devant cette Cour.

Arrit: Le pourvoi doit 6tre rejet6.
Le juge du procks a d6montr6 qu'il 6tait pleinement

conscient du danger de prononcer une condamnation
sans corroboration dans les cas de grossibre ind6cence. 11
n'y a donc pas lieu de substituer une autre appr6ciation
des faits A la sienne alors qu'il s'agit par-dessus tout
d'une question de cr6dibilit6 et qu'il a eu l'avantage
inestimable de voir et d'entendre les t6moins.

Quant A la recevabilit6 de la preuve de faits similaires,
elle est laiss6e A l'appr6ciation du juge du procks. Pour
exercer cette discr6tion, il doit se fonder sur les principes
g6n6raux 6tablis par la jurisprudence. II n'y a pas de
catalogue rigide des cas oa cette preuve est recevable.
Cependant il est bien 6tabli qu'il y a lieu de la permettre
pour contrer une d6fense d'association 16gitime dans un
but honnate comme aussi pour contredire une preuve de
bon caractbre. En l'espce, la d6fense ayant pr6cis6ment
6t6 que les visites des jeunes t6moins avaient 6 faites
dans un but parfaitement l6gitime avec, en outre, une
preuve de bon caractare, la preuve d'actes similaires
6tait certainement recevable en contre-preuve. Toute-
fois, comme l'inculp6 n'aurait pu songer A demander un
acquittement sans pr6senter cette d6fense, il n'a souffert
aucun prejudice de ce que la preuve d'un acte similaire
ait 6t6 reue comme preuve A charge.

18 GUAY V. THE QUEEN [1979]1I S.C.R.
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Secondly, where similar fact evidence is thus admis-
sible, the evidence on each similar count may also be
used to corroborate the evidence in each of the other
cases. The evidence on each count therefore becomes
admissible to rebut the defence on each of the other
counts, with no necessity of having it repeated.

R. v. Campbell (1956), 40 Cr. App. R. 95, [1956] 2
All E.R. 272, applied; Harris v. Director of Public
Prosecutions (1952), 36 Cr. App. R. 39, [1952] A.C.
694, discussed; Leblanc v. The Queen, [1977] 1 S.C.R.
339; R. v. Forage (1968), 3 C.R.N.S. 117; Horsburgh v.
The Queen, [1967] S.C.R. 746; R. v. Kilbourne, [1973]
A.C. 729, [1973] 1 All E.R. 440, reversing [1972] 3 All
E.R. 545; R. v. Boardman, [1975] A.C. 421, [1974] 3
All E.R. 887; Alward and Mooney v. The Queen, [19781
1 S.C.R. 559; R. v. Scarrott, [1978] 1 All E.R. 672; R.
v. Gauthier, [1977] 1 S.C.R. 441, referred to.

APPEAL from a decision of the Court of
Appeal of Quebec' affirming a conviction by a
judge of the Court of the Sessions. Appeal
dismissed.

Claude Filion and Girard Beaudry, for the
appellant.

Jean Montplaisir, for the respondent.

The judgment of the Court was delivered by

PIGEON J.-This appeal is from a judgment of
the Court of Appeal of the Province of Quebec,
[19761 C.A. 67, affirming a conviction by Dollard
Dansereau J. of the Court of the Sessions. The
three counts against appellant are of having com-
mitted acts of gross indecency on August 23, 1972,
with Yvan . . ., on August 1, 1972, with Jean-Yves
... and on July 24, 1972, with Perri ... The
appeal brought as of right is based on the dissent
of Dub6 J., who would have acquitted the appel-
lant. The formal judgment does not specify the
grounds in law upon which the dissent is based, as
is required under s. 606 of the Criminal Code. I
shall first summarize the facts which led to the
prosecution.

Appellant, an unmarried man in his forties, has
been a teacher, a school principal and a school
inspector. Since 1967 he is a specialist in education

'[1976] C.A. 67.

En second lieu, lorsque la preuve de faits similaires est
ainsi recevable, celle qui est faite sur chaque chef d'ac-
cusation similaire peut, de mime, servir A renforcer la
preuve dans chaque autre cas. La preuve faite sur
chacun des chefs devient donc recevable pour contrer la
d6fense sur chacun des autres, sans qu'il soit n6cessaire
de la r6p6ter.

Jurisprudence: R. v. Campbell (1956), 40 Cr. App. R.
95, [1956] 2 All E.R. 272 (arrit appliqu6); Harris v.
Director of Public Prosecutions (1952), 36 Cr. App. R.
39, [1952] A.C. 694 (arr~t discut6); Leblanc c. La
Reine, [1977] 1 R.C.S. 339; R. v. Forage (1968), 3
C.R.N.S. 117; Horsburgh c. La Reine, [1967] R.C.S.
746; R. v. Kilbourne, [1973] A.C. 729, [1973] 1 All
E.R. 440, infirmant [1972] 3 All E.R. 545; R. v. Board-
man, [1975] A.C. 421, [1974] 3 All E.R. 887; Alward et
Mooney c. La Reine, [1978] 1 R.C.S. 559; R. v. Scar-
rott, [1978] 1 All E.R. 672; R. c. Gauthier, [1977] 1
R.C.S. 441.

POURVOI contre un arr~t de la Cour d'appel
du Qu6bec' confirmant une d6claration de culpa-
bilit6 prononc6e par un juge de la Cour des ses-
sions. Pourvoi rejet6.

Claude Filion et Girard Beaudry, pour l'appe-
lant.

Jean Montplaisir, pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PIGEON-Le pourvoi est A l'encontre
de l'arrat de la Cour d'appel de la province de
Qu6bec, [1976] C.A. 67, qui a confirm6 la con-
damnation prononc6e par le juge Dollard Danse-
reau de la Cour des sessions. Les trois chefs d'ac-
cusation retenus contre l'appelant sont d'avoir
commis des actes de grossibre ind6cence avec Yvan
... le 23 aofit 1972, avec Jean-Yves ... le 1, aofit
1972 et avec Perri . . . le 24 juillet 1972. Le
pourvoi interjet6 de plein droit est fond6 sur la
dissidence du juge Dub6 qui a opin6 pour l'acquit-
tement. L'arrit ne sp~cifie pas comme le prescrit
I'art. 606 C. cr., le motif en droit de la dissidence
et je vais commencer par exposer les faits qui ont
donn6 lieu A la poursuite.

L'appelant, c6libataire dans la quarantaine, a
t instituteur, directeur d'6cole et inspecteur

d'6coles. Depuis 1967 il est sp6cialiste en sciences

'[1976] C.A. 67.
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with the Department of Education. He holds, inter
alia, a B.A. in philosophy, a master's degree in
education and a master's degree in academic and
professional counselling. After receiving the last
mentioned degree, he opened a counselling office
at his residence in an apartment building, while
still retaining his position with the Department of
Education.

Perri, an eleven-and-a-half-year-old boy who
had already seen the accused in his counselling
office, some ten times starting in the summer of
1970, had an appointment with him on August 21,
1972. To justify his refusal to go, he told his
mother he had had enough indecent manipulation.
His mother then phoned to postpone the interview
and called the police. On August 23, between five
and six p.m., two police officers went to the
accused's apartment with a search warrant issued
by the Social Welfare Court. While one spoke to
the accused in the living room, the other went into
the counselling office. There he found fifteen-year-
old Yvan, sitting on a chair in front of a desk on
which lay a mental aptitude test form. This test is
made up of seventy-five questions which must be
answered quickly, since the test is timed. The
time-clock was running on the desk, but Yvan was
sitting with his head down, "bent over himself in
an unusual manner ... with his hands crossed
below the belt". The police officer noted that the
boy's fly was down and commented on this. The
boy answered that he had just been to the wash-
room. Both officers questioned him, but obtained
no information. After giving them his name and
address, the boy was allowed to leave. The two
officers arranged to meet with him at his parents'
home in Longueuil a week later. They saw him
alone first and obtained an incriminating state-
ment from him, confirming what he had told his
mother, a school teacher, when returning home
"white as a sheet", she says, on August 23. It
should be noted that Yvan too had gone to
accused's office some ten times in 1972, and had at
times shown great reluctance to return, although
never giving any indication of the reason for his
reluctance.

de l'6ducation au Minist~re de l'6ducation. II pos-
s~de, outre d'autres dipl6mes, un baccalaurbat en
philosophie, une licence en p6dagogie et une
licence en orientation scolaire et professionnelle.
Aprbs avoir obtenu ce dernier dipl6me il a, tout en
restant fonctionnaire, ouvert un cabinet de consul-
tation qu'il tient A son domicile dans une maison
de rapport.

Le 21 aofit 1972 Perri, un jeune gargon de onze
ans et demi, qui ayant dejA vu l'inculp6 A son
cabinet de consultation une dizaine de fois depuis
l'6t6 1970 avait rendez-vous avec lui ce jour-lA, dit
A sa mere pour justifier son refus d'y retourner,
qu'il en avait assez de subir des attouchements
ind6cents. La mere t6l6phone pour remettre l'en-
trevue et pr6vient la police. Le 23 aofit, entre 5 et 6
heures du soir, deux constables munis d'un mandat
de perquisition de la Cour du bien-8tre social se
pr6sentent chez l'inculp6. Pendant qu'il converse
avec l'un d'eux au salon, I'autre p6nbtre dans le
cabinet de consultation. Il y trouve Yvan, quinze
ans, assis sur une chaise devant un pupitre oa se
trouve un formulaire d'examen d'habilet6 mentale.
Cet examen contient soixante-quinze questions
auxquelles il faut r6pondre rapidement car le
temps accord6 est chronom6tr6 et le chronom~tre
est en marche sur le pupitre, mais Yvan a la tate
basse spli6 sur lui-mime, d'une fagon peu com-
mune, . . . les mains croisbes en dessous de la
ceintures. Le constable s'apergoit que la fermeture
6clair de son pantalon est descendue, il en fait la
remarque. Le jeune r6pond qu'il vient d'aller A la
toilette. Les deux constables l'interrogent et n'en
tirent rien. Apr6s avoir pris ses nom et adresse ils
le laissent aller. Ils prennent rendez-vous avec lui
la semaine suivante chez ses parents A Longueuil.
LA, ils le voient d'abord seul et obtiennent de lui
une d6claration incriminante qui confirme ce qu'il
avait confi6 a sa mere d~s son retour A la maison le
23 aotit, ablanc comme un drapi dit celle-ci qui est
institutrice. Ajoutons que pendant I'ann6e 1972,
Yvan avait lui aussi fait une dizaine de visites chez
l'inculp6 et qu'en certaines occasions il avait mani-
fest6 une r6pugnance A y retourner, sans cependant
donner aucune indication du motif de cette
r6pugnance.

20 [1979] 1 S.C.R.
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During their search, the officers found a large
brown envelope in a filing cabinet. The return
address on it was that of a presbytery on the
outskirts of Quebec City, the address of the
accused was written in ink as the destination. It
was marked "Personnel" and, in red ink, there was
written [TRANSLATION] "To be destroyed after
examination". It contained a half-dozen obscene
publications dealing with the male sex. One in
particular was not only obscene, but perversive:
"HUSTLER", "a story in photo of a young man's
search for himself". This fifty-page story in photo-
graphs (many in full colour) is that of a homosexu-
al liaison, depicted in all its manifestations-even
the most disgusting-in the most explicit manner
possible, and presented as the happy development
of a young man's personality. Fully conscious of
the perversive character of this pornography, the
publisher has printed in bold yellow type at the top
of the cover page: "For the private contemplation
of ADULTS ONLY". At the trial Jean-Yves, who
was fifteen-and-a-half years old in August 1972,
and who had also seen the accused at his office
some ten times, testified that in addition to having
committed the alleged acts, the accused had shown
him this magazine. The accused denied it, like the
rest, but the evidence presented for the defence by
Richard and Robert, two young men, brothers,
living with the accused and sharing his bedroom,
seriously weakened his denial. In fact, although
testifying for the accused, they both admitted that
he had shown them this filth which he had
received at the beginning of the year and kept in
his possession instead of destroying it. While these
two young men were adults, in 1972 they were
twenty-one and twenty-two respectively, the priest
who sent him this progaganda for homosexuality,
this incitement to debauchery, surely did not
intend it for such use.

The trial was held in camera without a jury. I
find it necessary to quote five pages from the
judgment stating in the main the judge's reasons
for the conviction:

[TRANSLATION] The evidence submitted by the pros-
ecution and the defence on the whole has shown that the

Pendant la perquisition, les constables trouvent
dans un classeur une grande enveloppe en papier
brun qui porte imprim6e en haut A gauche une
adresse de retour, celle d'un presbytbre de la ban-
lieue de Quebec. L'adresse du destinataire, 6crite A
l'encre, est celle de l'accus6. Il y a en outre la
mention (Personnel*. On voit de plus A I'encre
rouge aMat6riel A d6truire aprds 6tude*. Ce mat6-
riel c'est une demi-douzaine de revues obsc6nes
centr6es sur le sexe mile. Il en est une qui n'est pas
simplement scabreuse mais perverse. C'est aHUST-
LERD, [TRADUCTION] l'histoire en photos d'un
jeune homme A la recherche de son identit6*. Cette
histoire en photographies 6tal6e sur une cinquan-
taine de pages, souvent en couleur, c'est celle d'une
liaison homosexuelle d6peinte dans ses diverses
manifestations m6me les plus r6pugnantes, de la
faqon la plus explicite possible et pr6sent6e comme
l'6panouissement heureux de la personnalit6. Plei-
nement conscient du caractbre pervers de cette
pornographie l'6diteur a imprim6 en grosses lettres
jaunes au haut de la couverture: [TRADUCTION]
*R6serv6e aux regards discrets des ADULTES*. Au
procks, Jean-Yves, qui avait quinze ans et demi en
aofit 1972 et avait fait lui aussi une dizaine de
visites chez l'inculp6, viendra t6moigner que
celui-ci, en outre de se livrer aux actes reproch6s,
lui a montr6 cette revue. Cela l'accus6 le nie,
comme le reste, mais la preuve faite en d6fense par
Richard et Robert, deux jeunes gens, deux frbres,
qui vivaient avec lui, et partageaient sa chambre A
coucher, a affaibli singulibrement sa d6n6gation.
En effet, tout en rendant t6moignage en faveur de
l'inculp6, ils ont dit tous deux qu'il leur a montr6
ces ordures reques au debut de l'ann6e et qu'il
avait conserv6es au lieu de les d6truire. Il est vrai
que ces deux-lA 6taient des adultes. En 1972, ils
avaient vingt-et-un et vingt-deux ans. Mais ce n'est
sfirement pas dans l'intention qu'il en fit un tel
usage que cette propagande pour l'homosexualit6,
cette incitation A la d6bauche, lui avait 6t6 confi6e
par un cure.

Le procks a eu lieu A huis clos sans jury. Je crois
indispensable de citer cinq pages du jugement qui
renferment I'essentiel des motifs pour lesquels la
condamnation a 6t6 prononc6e:

L'ensemble de la preuve du ministbre public et de la
d6fense 6tablit que les rendez-vous de l'accus6 avec les

[1979] 1 R.C.S. 21
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main purpose of the accused's meetings with the five
alleged victims (including two cases of similar acts) was
to try to solve psychological or guidance problems.
According to his alleged victims, however, this was not
the accused's only purpose: he took advantage of these
meetings to commit acts of gross indecency on or with
them. The scenario was almost always the same: from
the first meetings, the accused made the victim sit on his
knees, felt his penis, sometimes masturbated him and
even had the victim masturbate him on one or two
occasions. The accused advised each of the boys to keep
silent about this sexual activity during the interviews. In
view of the circumstances, the Court considers that it
had good reason to admit as it did the similar fact
evidence which, in any case, merely supplemented that
presented on the indictment.

In his testimony, the accused absolutely denied the
acts of gross indecency with which his five alleged
victims charged him, although he did admit meeting
with each of them in his office. The interviews, he said,
were spent studying psychological or academic problems
submitted to him. He admitted that he did show interest
in these adolescents' sexual behaviour, but stated that he
never took part in criminal acts such as those with which
he is charged. Richard and Robert . . . , called by the
defence, have been living with the accused for some
months and share his bedroom. Both these young men
were originally counselled by the accused as adolescents,
with the consent of their parents, and especially of their
father, . . . These two witnesses for the defence stated
that they never saw or heard anything from the office of
the accused which suggested that acts of gross indecency
were being committed. It is true, however, that neither
was ever present at these interviews of the accused with
young boys or girls.

Yvan ... told the Court with obvious sincerity of the
immoral and illegal acts the accused committed with
him. He explained why at first he lied to the police
officer. This explanation is adequate when one takes into
account the age and education of the boy at the time of
these incriminating incidents and lies.

The same observations apply mutatis mutandis to
Jean-Yves ... He would not admit to his mother that he
and the accused were committing immoral acts. He did,
however, reveal these acts when questioned by the
police. In Court, during the examination-in-chief and
the cross-examination, he answered the questions with-
out hesitation and with a ring of truth. This Court
believes his testimony.

cinq pr6tendues victimes, en incluant les deux cas d'ac-
tes similaires, avaient pour objet principal de r6pondre A
des problmes de psychologie ou d'orientation. Cepen-
dant, tel n'6tait pas le seul objectif de I'accus6, d'aprbs
ses pr6tendues victimes: celui-ci a pris avantage de ces
rendez-vous pour se livrer sur ou avec eux A des actes de
grossiere ind6cence. Le sc6nario a 6t6 presque toujours
le mime: ds les premieres visites, I'accus6 faisait asseoir
la victime sur ses genoux, lui titait le p6nis, le mastur-
bait parfois et meme, A une ou deux reprises, s'est fait
lui-meme masturber. A chacun des jeunes gargons, I'ac-
cus6 recommandait de garder le silence sur cette activit6
sexuelle durant l'entrevue. Dans ces conditions, le tribu-
nal croit avoir eu raison d'accueillir comme il I'a fait la
preuve d'actes similaires qui, d'ailleurs, ne faisait que
s'ajouter A celle issue de l'acte d'accusation.

Dans son t6moignage, I'accus6 a ni6 formellement les
actes de grossilre ind6cence que lui ont reproch6 ses
cinq pr6tendues victimes, tout en admettant avoir eu des
entrevues avec chacune d'elles dans son cabinet. Les
entrevues, affirme-t-il, 6taient occup6es A l'6tude des
questions d'ordre psychologique ou 6ducatif qui lui ont
t6 soumises. 11 convient qu'il s'est int6ress6 au compor-

tement sexuel de ces adolescents, mais sans jamais
prendre part A des actes criminels comme ceux que lui
attribue I'accusation. Richard et Robert . . ., assign6s
par la d6fense, vivent sous le meme toit que I'accus6
depuis des mois et partagent sa chambre A coucher.
Tous deux ont commenc6 par Etre des adolescents qui le
consultaient avec l'acquiescement de leur famille, sur-
tout de leur pre, ... , A l'origine. Ces deux t6moins de la
d6fense d6clarent n'avoir jamais vu ou entendu quoi que
ce soit en provenance du cabinet de I'accus6, qui leur
permit de croire que des actes de grossibre ind6cence s'y
passaient. II est vrai, toutefois, que ni l'un ni I'autre
n'assistait aux entrevues de l'accus6 avec des jeunes gens
ou jeunes filles.

Yvan ... a relat6 devant le tribunal, avec une sinckrit6
6vidente, ce qui s'6tait pass6 d'immoral et d'ill6gal entre
lui et I'accus6. 11 a expliqu6 pourquoi, au dibut, il avait
menti aux policiers. Cette explication est suffisante
quand on se rappelle fige et I'6ducation de l'enfant au
moment oa les 6v6nements incriminants ainsi que les
mensonges ont eu lieu.

Les mimes observations s'appliquent mutatis mutan-
dis A Jean-Yves. . . . II n'osait pas avouer A sa mbre les
actes immoraux entre lui et I'accus6. Mais interrog6 par
la police, il les a d6voil6s. En Cour, durant l'interroga-
toire principal et le contre-interrogatoire, il a r6pondu
aux questions sans h6sitation et avec l'accent de la
v6rit6; le pr6sident du tribunal ajoute foi A son
t6moignage.
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Lastly, there is Perri . . . , who triggered the original
police investigation which led to the charges in the case
at bar. His impatience and ill humour when his mother
insisted that he go to the accused's office, when he
wanted to enjoy a school holiday and play, exploded and
resulted in the serious charge against the accused. His
mother corroborated this part of her son's testimony.
The facts described by the boy to the Court were similar
to those described in Court by Yvan ... and Jean-Yves
. . . -indecent manipulation and advice to say nothing.
This Court does not find any reason or reasons in Perri
... 's testimony sufficient to justify rejecting it.

In their testimony, Michel ... and Jean (brother of
Richard and Robert) showed that the accused took
advantage of the parents' trust and the private consulta-
tions which the latter had their children attend, to
commit acts of gross indecency on and with them. The
accused also advised them to remain silent. The Court
feels that these two youths, who appeared before the
Court to relate facts which are humiliating for them at
their present age, told the truth.

The credibility of the witnesses for the defence, Rich-
ard and Robert . . . , is vitiated by the fact that in Court
they showed an excessive admiration for and attachment
to the accused. These feelings make them still prefer a
suspicious cohabitation in the apartment of the accused
to life in their family's home. In any case, their testimo-
ny is hardly positive with respect to what may have gone
on in the counselling office between the accused and the
three young men named in the indictment, as visual
witnesses they knew nothing.

The accused's interest in denying the facts upon which
the charges rest is only natural, considering the effect a
conviction may have on his career. The accused placed
great emphasis on the tests administered to his three
alleged victims. In defence, he could do no more than
deny the accusatory facts advanced by the three alleged
victims. Further, the five youths have nothing to gain
from harassing the accused. This Court must also keep
in mind that the trial was held in camera. In this way,
the witnesses for the prosecution were heard separately
from each other. Further, they did not know each other,
at least not well, before the case at bar began. It cannot
be seriously argued that officers Brault and Clermont
prevailed upon the witnesses for the prosecution to
commit perjury for having the accused convicted. The
absence of spontaneous admissions on their part is a
neutral fact on which the defence cannot really rely.

Enfin, c'est Perri ... qui a d6clench6 l'enqu~te poli-
ciare A l'origine de l'accusation en la pr6sente cause. Son
impatience et sa mauvaise humeur lorsque sa mare s'est
entAt6e A l'obliger d'aller chez l'accus6 alors qu'il se
proposait, lui, profitant d'un jour de cong6 scolaire, une
partie de plaisir, ont explos6 et d6termin6 de sa part une
accusation grave contre l'accus6. Sa mare a corrobor6
cette partie du t6moignage de son fils. Devant le tribunal
ce dernier a relat6 des faits semblables A ceux qu'ont
d6crits en Cour Yvan ... et Jean-Yves . . .; attouche-
ments ind6cents et conseil de garder le silence. Ce
tribunal ne trouve pas, dans le t6moignage de Perri . .
une ou des raisons suffisantes pour en justifier le rejet.

Les t6moignages de Michel ... et de Jean (frbre de
Richard et Robert) montrent que l'accus6 a tir6 parti de
la confiance des parents et des consultations priv6es que
ceux-ci imposaient A leurs enfants, pour se livrer sur et
avec eux A des actes de grossibre ind6cence. A eux aussi
l'accus6 avait recommand6 le silence. Ces deux jeunes
gens qui sont venus devant le tribunal relater des faits
humiliants pour eux a l'Age qu'ils ont maintenant, ont
dit la v6rit6, dans l'opinion du pr6sident du tribunal.

La cr6dibilit6 des t6moins de la d6fense, Richard et
Robert . . ., est entach6e parce qu'ils ont manifest6
devant le tribunal une admiration et un attachement
d6r6gl6s envers l'accus6. Ces sentiments font encore
pr6f6rer A la vie au domicile familial une cohabitation
louche dans l'appartement de l'accus6. Au demeurant,
leur t6moignage n'est guare positif quant A ce qui a pu
se passer dans le cabinet de consultation entre l'accus6
et les trois jeunes hommes nomm6s dans l'acte d'accusa-
tion: de visu ils n'en savent rien.

L'int6r~t de l'accus6 en niant les faits A la base de la
pr6sente accusation, est bien naturel lorsqu'on pense aux
effets qu'un jugement de culpabilit6 aura peut-8tre sur
sa carribre. L'accus6 s'est appesanti sur les tests aux-
quels il a soumis les trois pr6tendues victimes; il ne
pouvait que nier, en d6fense, les faits accusateurs mis de
l'avant par ses trois pr6tendues victimes. Les cinq jeunes
gens, d'autre part, n'ont aucun int6r8t A accabler I'ac-
cus6. Le pr6sident du tribunal doit se rappeler en outre,
que le procas s'est d6roul6 A huis clos. De la sorte, les
t6moins A charge ont tA entendus l'un A l'exclusion des
autres. De plus, ils ne se connaissaient pas du moins, pas
intimement, avant le d6but de la pr6sente cause. On ne
saurait pr6tendre s6rieusement que les policiers Brault et
Clermont ont influ6 sur les t6moins A charge afin que
ceux-ci se parjurent pour faire condamner l'accus6.
D'autre part, I'absence d'aveux spontan6s de leur part
est un 616ment neutre dont la d6fense ne saurait se
pr6valoir.
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The statute and case law require the presiding judge
to be on guard against the danger of error in convicting
the accused in the case at bar unless the testimony of the
three alleged victims is corroborated on facts implicating
the accused in the crimes with which he is charged.
However, the absence of corroboration does not neces-
sarily imply the acquittal of a person charged with gross
indecency.

There is no doubt that the accused's private interviews
with the three young boys afforded him perfect oppor-
tunities to carry out his perverted intentions. The occa-
sion or opportunity to commit a criminal offence how-
ever, should not be confused with corroboration as
defined in the case law. Nevertheless, both can guide us
in assessing the credibility of the witnesses in the case at
bar. Had the occasion or opportunity never existed, the
acts with which the accused is charged would probably
never have been committed. This opportunity is also
shown in the similar fact evidence concerning Michel ...
and Jean ...

The discovery of obscene publications in the accused's
counselling office can be considered a factor which tends
to lessen the credibility of the accused with respect to a
charge of gross indecency, even though such publica-
tions cannot be accepted as corroboration of the testimo-
ny of the three alleged victims. The accused had easy
access to these publications, and young Jean-Yves ...
claims to have been shown those magazines. The fact
that the accused received the publications from Rev.
Marcel Fournier, of Quebec City, is of little impor-
tance-what matters is that he kept them.

Lastly, the visits by the accused and Richard, Robert,
Jean and their brother Pierre to a transvestite show in
Quebec City, and to an establishment frequented by
transvestites, denote questionable tendencies on the part
of the accused when the charges against him are read
and the approximate ages of the youths at that time are
calculated.

Above all, the accumulation of similar fact evidence
through the testimony of not only Michel .. . and Jean
. . . , but also of each of the three young boys involved in
the indictment, cannot be regarded as corroboration, but
it cannot fail to make an impression on a jury called up
on to decide on the veracity of the accused's denials. The
CAMPBELL case, mentioned above, invites them to do
so.

Basing his opinion, as the trial judge did, mainly
on what Lord Goddard stated in Campbell2 , Rin-
fret J.A. (now Chief Justice) held that the trial
judge had not erred in law:

2 (1956), 40 Cr. App. R. 95, [1956] 2 All E.R. 272.

La loi et la jurisprudence font un devoir au pr6sident
du tribunal de se pr6munir contre le danger d'erreur
qu'il y a de condamner, en la pr6sente cause, I'accus6, A
moins que les t6moignages des trois pr6tendues victimes
ne soient corrobor6s sur des faits impliquant I'accus6
dans la perp6tration des crimes qui lui sont reproch6s.
Toutefois, I'absence de corroboration n'entraine pas
n6cessairement l'acquittement d'une personne accus6e
de grossibre ind6cence.

11 ne fait aucun doute que les entretiens priv6s de
l'accus6 et de ces trois jeunes gargons mettaient celui-ci
a m~me de satisfaire ses desseins pervers. L'occasion ou
la facilit6 de commettre un acte criminel ne sauraient se
confondre avec la corroboration telle que d6finie dans la
jurisprudence. Toutes deux, cependant, peuvent nous
guider dans I'appr6ciation de la cr6dibilit6 des t6moins
en la pr6sente cause. Sans une pareille facilit6 et abs-
traction faite d'une semblable occasion, les actes repro-
ch6s A l'accus6 n'auraient probablement jamais eu lieu.
Cette facilit6 est 6galement d6montr6e grice A la preuve
des actes similaires concernant Michel . . . et Jean ...

La d6couverte de publications obsc6nes dans le cabi-
net de consultation de l'accus6 peut 6tre mise au rang
des circonstances qui amoindrissent la cr6dibilit6 de
l'accus6 face A une accusation de grossibre ind6cence,
mime si de telles publications ne peuvent 8tre accept6es
comme corroboratives du t6moignage des trois pr6ten-
dues victimes. Ces publications 6taient A la port6e de
l'accus6 et le jeune Jean-Yves ... pr6tend avoir eu
communication des revues. Que l'accus6 ait requ ces
revues du pare Marcel Fournier, de Qu6bec, importe
peu; ce qui compte, c'est qu'il les a gard6es.

Enfin, les visites d'un spectacle de travestis, A Qu6bec,
et d'un 6tablissement fr6quent6 par des travestis, d6no-
tent de la part de l'accus6, qui y accompagnait les fils
... (Richard, Robert, Jean et leur frdre Pierre), une
tendance louche quand on lit les accusations qui pbsent
sur lui et quand on calcule approximativement l'ige de
ces jeunes gens A cette 6poque.

Au-dessus de tout, I'accumulation de faits de mime
nature A cause des t6moignages non seulement de
Michel . .. , et de Jean . . . , mais aussi de chacun des
trois jeunes gargons qui sont concern6s dans I'accusa-
tion, ne saurait Etre regard6e comme corroboration;
mais elle ne peut manquer de frapper un jury appel6 A se
prononcer sur la v6racit6 des d6n6gations d'un accus6.
L'arrat CAMPBELL ci-haut mentionn6 les y invite.

En Cour d'appel le juge Rinfret, aujourd'hui
juge en chef, a 6t6 d'avis que le juge du proc6s
n'avait commis aucune erreur de droit et cela, en
se fondant principalement comme lui, sur ce que
lord Goddard a dit dans l'affaire Campbell2 :

2 (1956), 40 Cr. App. R. 95, [19561 2 All E.R. 272.
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[TRANSLATION] I feel that the trial judge was right
in admitting evidence of a first similar fact as evidence
in chief since, as he explained, due to questions in
cross-examination, "the presiding judge anticipated a
defence based on the completely honourable nature of
the relations between the accused and the young men
mentioned in the indictment".

The defence was in fact a denial of the alleged acts,
and evidence of excellent reputation.

In addition to the persons previously mentioned, who
could have no knowledge of accused's private life, the
defence called two witnesses, the brothers Richard and
Robert . . . , who both live with appellant.

This resulted in throwing the book of the ... family's
troubles wide open, which compelled the Crown to call
in rebuttal the father, . .. , and one of his sons, Jean (the
brother of Richard and Robert) who had also been
under the care of appellant at one time.

Jean contradicted the testimony of his own brothers.
He was led to describe appellant's undue influence on
his family, appellant's behaviour toward him, and his
personal experience. In this witness' testimony several
similar acts were revealed; this evidence contradicted
that of the two brothers, and was admissible as such.

Crete J.A., relying on Harris', felt that the
similar fact evidence had been improperly admit-
ted, but concluded that the conviction should
stand, saying:

[TRANSLATION] Excluding this evidence, I still feel
that the only finding which the evidence at the trial as a
whole can lead to, is that appellant is guilty and that he
suffered no substantial wrong, and there was no miscar-
riage of justice (s. 613(1)(b)(iii) Cr. C.).

It is extremely difficult to ascertain to what
extent dissent of Dub6 J.A. involved questions of
law rather than fact. After pointing out that in
Leblanc v. The Queen", this Court had held similar
fact evidence admissible, not to prove the criminal
act, but to establish guilty intent, he stressed that

(1952), 36 Cr. App. R. 39, [19521 A.C. 694.
[1977] 1 S.C.R. 339.

Le premier juge a, avec raison, A mon avis, permis la
preuve d'un premier acte similaire en preuve principale,
pour la raison, explique-t-il, que, par les transquestions,
ale prisident du tribunal pr6voyait une d6fense bas6e sur
la stricte honorabilit6 des relations entre l'accus6 et les
jeunes gens nomm6s dans l'acte d'accusations.

Effectivement la d6fense en a 6t6 une de n6gation des
actes reproch6s, et d'excellente r6putation.

Outre les personnes dont j'ai parl6 plus haut, qui ne
pouvaient pas connaitre la vie priv6e de l'accus6, la
d6fense a produit deux t6moins, les frares Richard et
Robert . . . qui tous deux vivent avec l'appelant.

Ceci a ouvert tout grand le livre des tribulations de la
famille . . . , ce qui a forc6 la Couronne, en contre-
preuve, d'examiner le pare . . . et l'un de ses fils Jean,
frdre de Richard et de Robert, et qui avait lui aussi 6t,
A un moment donn6, sous les soins de l'appelant.

Jean a contredit le t6moignage de ses propres frdres; il
a 6t6 amen6 A parler de l'ing6rence indue de l'appelant
dans la famille . . . , du comportement de l'appelant A
son 6gard et de ses exp6riences personnelles. C'est donc
au cours du t6moignage de ce dernier qu'ont 6t6 d6voil6s
plusieurs actes similaires; cette preuve 6tait A l'encontre
de celle offerte par les deux fr6res et 6tait admissible
comme telle.

Le juge Crate a 6t6 d'avis que la preuve d'actes
similaires avait 6t6 irr6gulibrement admise et cela,
en se fondant sur l'arrat Harris3 . Cependant, il a
quand mime conclu au maintien de la condamna-
tion en disant:

En exceptant cette preuve, je crois quand mime que
l'ensemble de la preuve faite au procks ne pouvait
conduire qu'd la seule conclusion de la culpabilit6 de
l'appelant et que celui-ci n'a subi aucun tort important
ou n'a 6t6 victime d'aucune erreur judiciaire grave. (art.
613(1)b) (iii) C.Cr.).

Quant au juge Dub6 dissident, il est extreme-
ment difficile de discerner dans quelle mesure son
d6saccord porte sur des questions de droit plut6t
que sur des questions de fait. Aprbs avoir signal6
que dans Leblanc c. La Reine4 , notre Cour a
permis la preuve de faits similaires, non pas pour

3 (1952), 36 Cr. App. R. 39, [1952] A.C. 694.
4 [1977] 1 R.C.S. 339.
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in the case at bar the act itself was what had to be
proved. He then stated that the trial judge had
based his decision to allow the similar fact evi-
dence on the judgment in Harris from which he
quotes, and goes on to say:

[TRANSLATION] It would seem that the trial judge
did not take into account the fact that it that case it is
explained that similar fact evidence can only be admit-
ted in very definite cases:

"to prove intention or mens rea, as well as to rebut a
possible defence of accident."

Although it is true that the trial judge referred
to Harris, he nevertheless relied mostly on Camp-
bell, as appears from the last sentence I have
quoted from his judgment. Dub6 J.A. later stated:

[TRANSLATION] On the other hand, some cases, espe-
cially R. ex rel. Taggart v. Forage, reported in
CR.N.S., Vol. 3 (1968), pp. 117 et seq, allow similar
fact evidence to show homosexual tendencies of the
accused, but the judge does insist on the need for
extreme caution in admitting such evidence and stresses
this should only be done in very definite cases.

In the case at bar, appellant saw thousands of adoles-
cents at interviews, yet only five of these youngsters
accused appellant of having committed homosexual acts.
In the circumstances, I feel it cannot be said that in
allowing similar fact evidence, homosexual tendencies in
appellant, or a system to commit homosexual acts, were
proven.

It should also be noted that in R. ex rel. Taggart v.
Forage, where similar fact evidence was admitted, the
accused was acquitted because it was found that, on the
whole, the evidence would not support a verdict of guilty
with a sufficient degree of certainty.

Apart from the danger of admitting similar fact evi-
dence, there is in the case at bar an even greater danger
resulting from the fact that the similar facts in question
are as uncorroborated as the charges themselves. In fact,
not one of those facts is corroborated by anything; in
each case, the testimony of a young adolescent is denied
by the accused and in no way proven by corroborating
evidence.

prouver le fait criminel mais pour 6tablir l'inten-
tion coupable, il a soulign6 qu'ici c'est le fait
lui-mime qu'il s'agissait de prouver. Aprbs cela il
affirme que le juge de premidre instance a appuy6
sa d6cision de permettre la preuve de faits similai-
res sur l'arret Harris dont il cite un extrait pour
dire ensuite:

11 semblerait que le premier Juge n'a pas tenu compte
que dans cette cause, on explique que la preuve de faits
similaires n'est permise que dans des cas bien
d6termin6s:

[TRADUCTION] apour prouver l'intention ou la mens
rea et pour contrer une d6fense possible d'accident.*

S'il est vrai que le premier juge a cit6 l'arrAt
Harris, c'est n6anmoins sur l'arr8t Campbell qu'il
s'est surtout fond6, comme il ressort de la dernibre
phrase que j'ai cit6e de son jugement. Le juge
Dub6 6crit plus loin:

D'autre part, une certaine jurisprudence, et en parti-
culier la cause de Regina ex rel. Taggart v. Forage,
rapport6e A C.R.N.S., vol. 3 (1968), pp. 117 et suivan-
tes, permet la preuve d'actes similaires pour d6montrer
les tendances homosexuelles de l'accus6; mais on insiste
sur le fait qu'une telle preuve ne peut 8tre accept6e
qu'avec de tras grandes pr6cautions et dans des cas bien
d6termin6s.

Dans le cas qui nous concerne, I'appelant a requ
plusieurs milliers d'adolescents en entrevues, et seuls
cinq de ces jeunes gens ont accus6 l'appelant d'avoir
commis des actes homosexuels. Dans ces circonstances,
il me semble qu'on ne peut pas dire qu'en permettant la
preuve de deux actes similaires, on prouvait les tendan-
ces homosexuelles de l'appelant, ou bien un syst6me de
sa part pour commettre l'homosexualit6.

Il est bon d'ajouter que dans cette cause de Regina ex
rel. Taggart v. Forage oa on a accept6 cette preuve de
faits similaires, on a d'autre part acquitt6 le p6venu en
disant que dans son ensemble, la preuve ne permettait
pas un verdict de culpabilit6 avec un degr6 suffisant de
certitude.

Au danger qu'il y a d'accepter en preuve des faits
similaires, s'ajoute dans le pr6sent cas un danger encore
plus grand r6sultant de ce que les faits similaires en
question souffrent de la mime d6ficience de preuve que
les actes d'accusation eux-mAmes. En effet, aucun de ces
faits s'est corrobor6 par quoi que ce soit: il s'agit dans
chaque cas du t6moignage d'un jeune adolescent ni6 par
l'inculp6 et aucunement prouv6 par une preuve
corroborante.
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It is true that the charges against appellant are not
such as to require corroboration, but the courts have
consistently warned of the danger of convicting a person
accused of this type of crime solely on the word of the
victim. It is even more dangerous to accept such evi-
dence when it is given by a child or adolescent.

The trial judge seems to have considered that in the
case at bar each count was a link added to the chain, as
was each similar fact admitted as evidence. But, in my
view, since each of the links is as weak as the next in
terms of evidence, it adds no strength to the chain:
however it must be presumed that the repetition of
charges of this nature can have an enormous influence
on the person who has to pass judgment. In the case at
bar, for example, I have great doubt that the trial judge
would have found appellant guilty if only one of the
adolescents had testified against him. I therefore con-
clude that the verdict of guilt was the result of letting
himself be influenced by the addition of other charges
and similar facts.

I fail to see how the decision of Hartt J. in
Forage5 can be urged against the verdict of Dan-
sereau J. The latter does not appear to disagree of
any question of law with his colleague from
Ontario. He came to a different conclusion on the
facts, but I see no reason to suspect that he did it
without the required care and caution.

With respect, I must say that I do not find
judicious at all Dub6 J.A.'s comment on the small
number of cases found amongst the thousands of
adolescents the accused saw in interviews. If such
misconduct were generalized, it could not go on
without being immediately denounced. Further-
more, there is evidence showing that the number of
cases possible is not in the thousands or hundreds,
not even in scores. In fact, after searching and
examining all of the accused's files, where com-
plete information on interviews with each adoles-
cent was found, the officers interrogated six or
seven boys only, and of these, two or three were
witnesses for the prosecution.

The judgment of Dansereau J. shows that he
was fully aware of the danger of convicting in

s (1968), 3 C.R.N.S. 117.

Il est vrai que les accusations port6es contre l'appelant
ne sont pas de celles oi il est n6cessaire d'avoir une
preuve corroborante, mais la jurisprudence est constante
A l'effet qu'il est dangereux de trouver un accus6 coupa-
ble d'un tel genre de crime, sur la seule parole de la
victime; il est encore plus dangereux d'accepter telle
preuve lorsqu'elle vient d'un enfant ou d'un adolescent.

Le premier juge semble considbrer que dans le pr6sent
cas, chaque accusation est un maillon qui s'ajoute A la
chaine; et il en est de mime des faits similaires admis en
preuve. Mais, A mon avis, chacun de ces maillons 6tant
aussi faible au point de vue preuve que les pr6c6dents, il
n'ajoute aucune force A la chaine; toutefois il est A
pr6sumer que la r6p6tition d'accusations de cette nature
peut avoir une influence 6norme sur celui qui a A rendre
jugement: dans le pr6sent cas par exemple, je doute fort
que le premier juge aurait trouv6 l'appelant coupable si
seulement un des jeunes adolescents avait t6moign6
contre lui. Je crois donc pouvoir en conclure que s'il en
est venu A un verdict de culpabilit6, c'est qu'il s'est laiss6
influencer par l'addition des autres actes d'accusation
ainsi que des faits similaires.

Au sujet de la d6cision du juge Hartt dans
l'affaire Forage' je ne vois pas comment on peut
en faire 6tat A 1'encontre de celle du juge Danse-
reau. Ce dernier ne parait aucunement en d6sac-
cord sur le droit avec son coll6gue d'Ontario. S'il a
conclu autrement sur les faits, je ne vois pas ce qui
peut laisser supposer qu'il n'a pas us6 de toute la
prudence et de tout le discernement n6cessaires.

Quant A l'observation du juge Dub6 sur le petit
nombre de cas r6p6r6s parmi des milliers d'adoles-
cents requs en entrevue, je dois dire avec 6gards
qu'elle me parait fort peu judicieuse. Peut-on ima-
giner qu'une inconduite de ce genre pourrait se
poursuivre sans 8tre imm6diatement d6nonc6e si
elle 6tait g6n6ralis6e? D'ailleurs la preuve d6mon-
tre que le nombre de cas possibles ne peut se
chiffrer ni par milliers, ni par centaines, ni mime
par dizaines. En effet, aprbs avoir perquisitionn6 et
examin6 les dossiers de l'accus6 oa ils ont trouv6
des renseignements complets sur les entrevues
accord6es A chaque adolescent, les constables n'ont
6t6 en questionner que six ou sept et, de ceux-IA, il
y en a deux ou trois qui ont t6moign6 A charge.

Pour ce qui est du danger de prononcer une
condamnation dans des cas de ce genre, le juge-

s (1968), 3 C.R.N.S. 117.
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cases of this kind. I see absolutely no reason for
substituting a different assessment of the facts for
his, since the question is essentially one of credibil-
ity, and he had the inestimable advantage of seeing
and hearing the witnesses. I cannot understand
that a judge of the Court of Appeal would seem to
give greater weight to the opinion of a nun who
believed in the innocence of the accused without
having heard the evidence, even if she was Jean-
Yves' and Perri's grade school teacher at a board-
ing school.

Everyone knows that the rule of caution so
much relied by Dub6 J.A. was specially stressed by
this Court in Horsburgh6. What is perhaps not as
well-known, because as far as I know it is unfortu-
nately not reported, is the final outcome of the
case: an acquittal at the retrial, on a finding that
there had been a conspiracy by children who, as an
excuse for their immorality, charged the accused
with being their accomplice. In my opinion, the
circumstances in the case at bar, which I con-
sidered necessary to state at some length after
having read, reread and analysed the evidence and
exhibits, exclude any possibility of a conspiracy
against the accused by the witnesses for the
prosecution.

I come now to what may be considered as
questions of law on which the dissenting judge
expressed an opinion contrary to the judgment of
the majority. Although far from certain that they
are really the grounds of dissent, I shall, in order
to consider the appeal on the most favourable basis
possible, assume that the dissent raises these two
questions:

1. Is similar fact evidence inadmissible if it
tends to prove another criminal act;

2. Where there are several counts in an indict-
ment, may the evidence on one be used to decide
on the others.

In Campbell7, the headnote of which was
quoted by the trial judge, Lord Goddard ended his

' [1967] S.C.R. 746.
7 (1956), 40 Cr. App. R. 95.

ment du juge Dansereau d6montre qu'il en est
pleinement conscient. Je ne puis voir le moindre
motif de substituer A la sienne une autre appr6cia-
tion des faits alors qu'il s'agit par-dessus tout
d'une question de cr6dibilit6 et qu'il a eu l'avan-
tage inestimable de voir et d'entendre les t6moins.
Je ne m'explique pas qu'un juge de la Cour d'appel
semble faire plus grand cas de l'opinion exprimbe
sur l'innocence de l'accus6 par une religieuse qui
n'a pas entendu la preuve, mime si elle a 6t6
l'instutrice de Jean-Yves et de Perri au pensionnat,
6cole primaire.

Chacun sait que la rbgle de prudence sur
laquelle insiste tant le juge Dub6 a 6t6 sp6ciale-
ment soulign6e dans l'arr8t Horsburgh6 en cette
Cour. Ce qu'on sait peut 8tre moins, parce que ce
n'est malheureusement relat6 que je sache dans
aucun recueil de d6cisions, c'est l'6pilogue de l'af-
faire: l'acquittement au second procks fond6 sur la
conclusion qu'il s'agissait d'un coup mont6 par des
enfants, qui pour s'excuser de leur d6vergondage,
avaient accus6 l'inculp6 d'en avoir 6t6 complice.
Mais les circonstances de la pr6sente affaire que
j'ai tenu A relater aprbs avoir lu, relu et analys6 la
preuve et les pi6ces, excluent A mon avis toute
possibilit6 de conspiration des t6moins A charge
contre I'inculp6.

J'en viens maintenant A ce qui pourrait 8tre
consid6r6 comme des questions de droit sur les-
quelles on pourrait dire que le juge dissident
exprime une opinion oppos6e au jugement de la
majorit6. M~me si je suis loin d'8tre stir qu'elles
fassent vraiment l'objet de la dissidence je vais,
afin de considbrer le pourvoi sous l'angle le plus
favorable A l'appelant, tenir pour acquis que tel est
bien le cas pour les deux questions suivantes:

10 la preuve de faits similaires ne serait pas
recevable si elle tend A prouver un autre fait
criminel;

20 lorsqu'il y a plusieurs chefs d'accusation, la
preuve sur chacun ne pourrait servir A juger les
autres.

Dans l'affaire Campbell7, lord Goddard a pro-
nonc6 en terminant les paroles suivantes dont le

6 [1967] R.C.S. 746.
'(1956), 40 Cr. App. R. 95.
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opinion with the following remarks, at pp.
102-103:
As we are endeavouring in this judgment to deal com-
prehensively with the evidence of children, we may
perhaps endeavour to give some guidance to courts who
have from time to time to deal with cases of sexual
assaults on children where the evidence of each child
deals only with the assault on him or herself. In such
cases, it is right to tell a jury that because A says that
the accused assaulted him, it is no corroboration of his
evidence that B says that he also was the victim of a
similar assault, though both say it on oath. At the same
time we think a jury may be told that a succession of
these cases may help them to determine the truth of the
matter, provided they are satisfied that there is no
collaboration between the children to put up a false
story. And if the defence is one of innocent association
by the accused with the children, the case of Sims, 31
Cr. App. R. 158; [1946] K.B. 531, subsequently
approved on this point by the House of Lords in Harris
v. The Director of Public Prosecutions, 36 Cr. App. R.
39; [1952] A.C. 694, shows that such evidence can be
given to rebut the defence.

Concerning the Harris case, which was men-
tioned by every judge on appeal, as well as by the
trial judge, Viscount Simon said, at p. 705:
... It is, I think, an error to attempt to draw up a closed
list of the sort of cases in which the principle operates:
such a list only provides instances of its general applica-
tion, whereas what really matters is the principle itself
and its proper application to the particular circum-
stances of the charge that is being tried....

In Kilbourne', a case which bears great similari-
ty to the case at bar, since it deals with homosexu-
al acts committed with six young boys less than
fifteen years old, the House of Lords has reversed
the judgment of the Court of Appeal" in which
Lord Denning did not take part and the rule in the
Campbell case was not applied in the same way as
both the trial judge and the Court of Appeal
applied it in the case at bar. Lord Hailsham,
expressing views endorsed by Lord Morris and not
contradicted by the others, said at p. 741:
I also agree with the Court of Appeal in saying that the
evidence of each child went to contradict any possibility
of innocent association. As such it was admissible as

8 (1973] A.C. 729, [1973] 1 All E.R. 440.
9 [1972] 3 All E.R. 545.

sommaire fait par l'arr~tiste est cit6 par le premier
juge, aux pp. 102-103:
[TRADUCTION] Comme nous voulons traiter g6n6rale-
ment des t6moignages d'enfants, nous pouvons peut-8tre
entreprendre de donner des directives aux tribunaux
appel6s A entendre des affaires d'attentats A la pudeur
d'enfants ofi le t6moignage de chaque enfant ne porte
que sur l'attentat commis sur sa propre personne. 11
convient dans ce cas de dire au jury que si A d6clare que
l'accus6 a commis un attentat sur sa personne, il n'y a
pas corroboration de son t6moignage si B dit 6galement
avoir t victime d'un pareil attentat, mime s'ils sont
tous deux sous serment. Cependant nous croyons que
l'on peut dire aux jur6s que la r6p6tition de ce genre
d'actes peut les aider A d6cider de la v6racit6 des t6moi-
gnages, s'ils sont convaincus de l'absence de collusion
entre les enfants. Lorsqu'en d6fense, I'accus6 affirme
n'avoir eu que des rapports innocents avec les enfants,
I'affaire Sims, 31 Cr. App. R. 158; [1946] K.B. 531
approuv6e sur ce point par la Chambre des lords dans
Harris v. The Director of Public Prosecutions, 36 Cr.
App. R. 39; [1952] A.C. 694, 6tablit que ce genre de
preuve est admissible pour r6futer cette d6fense.

Au sujet de l'arrat Harris dont tous les juges ont
parl6, en appel comme en premiire instance, le
vicomte Simon a dit, A la p. 705:
[TRADUCTION] ... C'est une erreur, je crois, que d'es-
sayer de dresser une liste compl6te du genre d'affaires
auxquelles s'applique le principe: une telle liste ne four-
nit que des exemples, alors que ce qui importe vraiment
c'est le principe m8me et son application exacte aux
circonstances particulibres de l'accusation qui fait l'objet
du procks....

Dans l'arrat Kilbourne8 , une affaire qui pr6sente
de grandes analogies avec la pr6sente puisqu'il
s'agit d'actes d'homosexualit6 commis avec six
jeunes gargons Ag6s de moins de quinze ans, la
Chambre des Lords a infirm6 l'arrat de la Cour
d'appel9 rendu sans lord Denning et oia l'on n'avait
pas applique l'arr6t Campbell de la fagon dont le
premier juge et la Cour d'appel l'ont fait en la
pr6sente cause. Lord Hailsham exprimant des vues
endossbes par lord Morris et auxquelles personne
n'a contredit, a d6clar6 A la p. 741:
[TRADUCTION] Tout comme la Cour d'appel, je crois
que le t6moignage de chaque enfant tendait A exclure
toute possibilit6 de rapports innocents. A ce titre,

8 [1973] A.C. 729, [1973] 1 All E.R. 440.
[1972] 3 All E.R. 545.
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part of the prosecution case, and since, by the time the
judge came to sum up, innocent association was the
foundation of the defence put forward by the accused,
the admissibility, relevance, and, indeed cogency of the
evidence was beyond question....

In the case at bar, the defence was precisely,
besides character evidence, that the visits of the
young witnesses were made for perfectly legitimate
purposes. This defence made the similar fact evi-
dence admissible in rebuttal. Since, even without
such similar fact evidence, the accused could not
possibly have asked for an acquittal without this
defence, he suffered no prejudice from similar fact
evidence having been admitted in chief even
assuming the trial judge had erred in this respect.
In Kilbourne, as mentioned by Lord Hailsham, the
Court of Appeal held the similar fact evidence
inadmissible and quashed the verdict because the
trial judge has told the jury that the evidence on
each count could be considered as corroboration on
the other counts. But Lord Hailsham said at pp.
748-749:

Whatever else it is, the rule about fellow accomplices is
not authority for the proposition that no witness who
may himself require corroboration may afford corrobo-
ration for another to whom the same consideration
applies, and this alone is what would help the respond-
ent. When a small boy relates a sexual incident implicat-
ing a given man he may be indulging in fantasy. If
another small boy relates such an incident it may be a
coincidence if the detail is insufficient. If a large number
of small boys relate similar incidents in enough detail
about the same person, if it is not conspiracy it may well
be that the stories are true. Once there is a sufficient
nexus it must be for the jury to say what weight is given
to the combined testimony of a number of witnesses.

In Boardman 10, a charge of homosexuality was
again in issue. The accused was the principal of a
boarding school for boys. The three counts
involved three students aged sixteen, seventeen and
eighteen. The Court of Appeal quashed the convic-
tion on the third count and let the other two

10 [1975] A.C. 421, [1974] 3 All E.R. 887.

chacun d'eux 6tait donc admissible comme partie de la
preuve de la poursuite et, puisqu'au moment de l'expos6
du juge, le fondement de la d6fense de l'accus6 6tait
l'existence de rapports innocents, on ne pouvait plus
douter de l'admissibilit6, de la pertinence et du bien-
fond6 de cette preuve....

Dans la pr6sente cause, la d6fense a pr6cis6ment
t que les visites des jeunes t6moins avaient t6

faites dans un but parfaitement 16gitime avec, en
outre, une preuve de bon caractbre. Cette d6fense
rendait la preuve d'actes similaires recevable en
contre-preuve. Comme, m~me sans cette preuve,
I'inculp6 n'aurait pu songer A demander un acquit-
tement sans pr6senter cette d6fense, il ne souffrait
aucun pr6judice de ce que la preuve d'un acte
similaire avait 6t6 reque comme preuve A charge,
mime si le juge avait en cela fait erreur. Dans
l'affaire Kilbourne la Cour d'appel, comme le
signale lord Hailsham, n'avait pas jug6 la preuve
d'actes similaires irrecevable, elle avait cass6 le
verdict parce que le juge du procks avait dit aux
jur6s qu'ils pouvaient se servir de la preuve sur
chaque chef d'accusation comme corroboration de
la preuve sur les autres chefs. Lord Hailsham a dit
aux pp. 748-749:

[TRADUCTION] Quoi qu'il en soit, la rAgle relative aux
complices ne permet pas de dire qu'un t6moignage qui
doit Etre corrobor6 ne peut pas servir A en corroborer un
autre qui est assujetti A la mime condition, or cela seul
pourrait servir A d6charger l'intim6. Lorsqu'un jeune
gargon relate un attentat A la pudeur impliquant un
homme, ce peut 6tre un fantasme. Si un autre jeune
gargon relate le minme genre d'incident, ce peut 8tre une
coincidence si les d6tails sont insuffisants. Si un grand
nombre de jeunes gargons relatent des incidents sembla-
bles avec des d6tails suffisants impliquant la meme
personne et s'il n'y a pas de collusion, il est bien possible
que leurs r6cits soient vrais. Dbs lors que le lien est
suffisant, il appartient au jury de d6cider du poids A
donner A l'ensemble des t6moignages des divers t6moins.

Dans l'affaire Boardman 10 il s'agissait encore
d'accusation d'homosexualit6. L'inculp6 6tait le
principal d'un pensionnat de gargons. Les trois
chefs d'accusation impliquaient trois 616ves Ag6s de
seize, dix-sept et dix-huit ans. La Cour d'appel
avait infirm6 la condamnation sur le troisibme chef

10 [1975] A.C. 421, [1974] 3 All E.R. 887.
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convictions stand. It must be noted that the trial
judge had told the jury that it had to decide on the
third count without considering the evidence pre-
sented on the other two, but that the evidence on
each of the first two counts could serve to support
the other as similar fact evidence. In view of the
small number of similar acts, the House of Lords
admitted that this case was "right on the border-
line" (at p. 445). The headnote reads:

Held, dismissing the appeal, that there were circum-
stances in which, contrary to the general rule, evidence
of criminal acts on the part of an accused other than
those with which he was charged became admissible
because of their striking similarity to other acts being
investigated and because of their resulting probative
force; that it was for the judge to decide whether the
prejudice to the accused was outweighed by the proba-
tive force of the evidence and to rule accordingly; and
that, on the facts of the present case, the judge had been
entitled to direct the jury as he had done.

Finally, in the recent case of Alward and
Mooney v. The Queen", this Court unanimously
affirmed a conviction for a murder when, because
it was committed in the course of a robbery with
violence, evidence of two other robberies with vio-
lence had been admitted as similar fact evidence.
Expressing the unanimous opinion of the Court on
the question of the admissibility of such evidence
as proof of the alleged criminal act, Spence J.
stated at pp. 564-565:
... I find of considerable interest and relevance the
decision of the Court of Criminal Appeal in R. v.
Straffen, (1952), 36 Cr. App. R. 132, which dealt with
the question of the accused's admission that he had
strangled two other little girls in circumstances remark-
ably like those proved to exist in the strangling of a third
with which he was charged. There Slade J. said:

Mr. Elam said: How far, then, does the admissibility
of such evidence go; does it go to a burglar, house-
breaker, thief and so on? Lord Sumner, in THOMP-
SON'S CASE (supra), pointed out that they were
merely examples of persons who fell within the genus
of dishonest persons; but, speaking for myself, I think
that if the question of identity arose in a case of
housebreaking and it were possible to adduce evidence
that there was some peculiarity in relation to earlier
housebreakings, which was apparent also in the case

" [19781 1 S.C.R. 559.

et laiss6 subsister les deux autres. 11 faut dire que
le juge du procks avait dit aux jur6s qu'ils devaient
se prononcer sur le troisibme chef sans consid6rer
la preuve faite sur les deux autres mais que la
preuve faite sur chacun des deux premiers pouvait
servir A 6tayer l'autre A titre de fait similaire. Vu
le petit nombre d'actes similaires, la Chambre des
Lords a reconnu qu'il s'agissait d'un cas limite:
aright on the border-lines (A la p. 445). Au som-
maire de l'arrEtiste on lit:

[TRADUCTION] Arrit: Appel rejet6. Les circonstances
6taient telles que, coitrairement A la r6gle g6n6rale, la
preuve d'actes criminels du pr6venu, autres que ceux
dont il est accus6, est devenue admissible en raison de
leur ressemblance frappante avec d'autres actes faisant
l'objet d'une enquite ainsi que de la force probante qui
en d6coule; il appartenait au juge de d6cider si la force
probante de la preuve l'emportait sur le pr6judice caus6
au pr6venu et de statuer en cons6quence; compte tenu
des faits en l'esp6ce, le juge pouvait instruire le jury
comme il l'a fait.

Enfin, tout r&cemment, dans Alward et Mooney
c. La Reine " notre Cour a unanimement confirm6
une condamnation de meurtre dans une affaire oai,
parce que le meurtre avait t6 commis au cours
d'un vol avec violence on avait permis, A titre de
preuve de faits similaires, celle de deux autres vols
avec violence. Exprimant l'opinion unanime de la
Cour sur la question de la recevabilit6 de la preuve
de faits similaires comme preuve du fait criminel
all6gu6, le juge Spence a dit aux pp. 564-565:
... A ce sujet, la d6cision de la Court of Criminal
Appeal dans R. v. Straffen, (1952), 36 Cr. App. R. 132,
est A la fois trs intbressante et pertinente; dans cette
affaire l'accus6 avait reconnu avoir 6trangl6 deux fillet-
tes dans des circonstances remarquablement similaires A
celles de l'6tranglement d'une troisibme pour lequel il
6tait inculp6. Le juge Slade a d6clar6:

[TRADUCTION] M. Elam a dit: jusqu'oil va la receva-
bilit6 d'une telle preuve? S'applique-t-elle au vol, au
cambriolage, au vol par effraction, etc.? Dans
THOMPSON (pr6cit6), lord Sumner a soulign6 qu'il
s'agissait simplement d'exemples de personnes tom-
bant dans la cat6gorie des gens malhonnates; cepen-
dant, pour ma part, j'estime que si dans un cas de vol
par effraction le litige porte sur l'identit6 et qu'il est
possible de d6montrer I'existence de points communs
entre ce vol et d'autres vols par effraction, de fagon i

" [19781 1 R.C.S. 559.

[1979] 1 R.C.S. 31



32 GUAY V. THE QUEEN Pigeon J. [1979] 1 S.C.R.

of the housebreaking charged, so as to stamp the
accused man not only with the housebreaking charged
but with the earlier housebreakings, and there was
evidence that he had committed the earlier house-
breakings, that would fall within the same principle of
admissibility, not to prove his propensity for house-
breaking, but to prove that he was the person who
committed the housebreaking charged.
So that Court was of the opinion that similar fact

evidence was admissible to prove the very fact of
identity.

On the admissibility of similar fact evidence, I
think it should be said that it is essentially in the
discretion of the trial judge. In exercising this
discretion, he must have regard to the general
principles established by the cases. There is no
closed list of the sort of cases where such evidence
is admissible. It is, however, well established that
it may be admitted to rebut a defence of legitimate
association for honest purposes, as well as to rebut
evidence of good character. Where the evidence is
admissible on the first mentioned basis, it may be
admitted as part of the case for the prosecution.

Secondly, where similar fact evidence is thus
admissible, the evidence on each similar count may
also be used to corroborate the evidence for the
prosecution on each of the other counts. Seeing
that similar fact evidence may be used to rebut the
kind of defence above mentioned, the evidence on
each count becomes admissible to rebut the
defence on each of the other counts. It cannot
obviously be necessary to have it repeated for this
purpose; it is enough to say that it may be taken
into account.

Since I wrote the above, another judgment of
the English Court of Appeal has been reported in
which the law on these questions, in cases involv-
ing homosexual acts, has again been reviewed (R.
v. Scarrott 12). The conviction was affirmed on
grounds which imply approval of the principles on
which Dansereau J. relied in first instance to
admit similar fact evidence and to judge all counts

12 [1978] 1 All E.R. 672.

attribuer A l'accus6 non seulement le vol par effrac-
tion incrimin6 mais aussi d'autres vols par effraction
et qu'en outre, la preuve r6v6le qu'il a commis les
autres vols par effraction, le mime principe de receva-
bilit6 s'applique, non dans le but de prouver sa ten-
dance A commettre des vols par effraction, mais afin
de prouver qu'il est l'auteur du vol par effraction
incrimin.
Ainsi cette cour a jug6 admissible la preuve de faits

similaires pour prouver l'identit6 de I'accus6.

A mon avis il faut dire quant A la recevabilit6 de
la preuve des faits similaires, qu'elle est essentielle-
ment laiss6e A I'appr6ciation du juge du procks.
Pour exercer cette discr6tion il doit se fonder sur
les principes g6n6raux 6tablis par la jurisprudence.
11 n'y a pas de catalogue rigide des cas oai cette
preuve est recevable. Cependant il est bien 6tabli
qu'il y a lieu de la permettre pour contrer une
d6fense d'association 16gitime dans un but honn~te
comme aussi pour contredire une preuve de bon
caractbre. Quand la preuve est recevable au pre-
mier titre elle peut 8tre admise comme preuve A
charge.

En second lieu, quand la preuve de faits similai-
res est ainsi recevable, celle qui est faite sur
chaque chef d'accusation similaire peut, de m~me,
servir A renforcer la preuve A charge sur chacun
des autres. En effet, d~s que l'on reconnaft que la
preuve de faits similaires peut servir A contrer le
genre de d6fense ci-dessus mentionn6e, celle qui
est faite sur chacun des chefs devient donc receva-
ble pour contrer la d6fense sur chacun des autres.
Evidemment il n'est pas question qu'il soit A cette
fin n~cessaire de la r6p6ter, il suffit de dire qu'on
peut en tenir compte.

Depuis que j'ai 6crit ces lignes, les All England
Law Reports ont publi6 un arr~t de la Cour d'ap-
pel d'Angleterre oai l'on a de nouveau fait une
revue de la jurisprudence sur ces questions dans
une affaire d'homosexualit6 (R. v. Scarrott 12). La
condamnation a 6t6 confirm6e par des motifs qui
impliquent approbation des principes de droit sur
lesquels le juge Dansereau s'est fond6 en premiere
instance pour admettre la preuve d'actes similaires

12 [1978] 1 All E.R. 672.
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on the overall evidence.

I therefore conclude that the dissenting judge on
appeal erred in holding that each count in the
indictment should have been judged without
taking into account the evidence on the others.

I wish to point out that no analogy should be
sought between the questions examined in the
instant case and those which may arise in respect
of the use of evidence presented on what is com-
monly called a voir dire. The importance of the
distinction between this kind of "trial within a
trial" and the trial itself is due to the special rules
governing it, see The Queen v. Gauthier 3 . These
rules can in no way be likened to those governing
rebuttal evidence.

I am of the opinion that the appeal should be
dismissed.

Appeal dismissed.

Solicitors for the appellant: Daoust, Duceppe,
Beaudry, Filion, Jolicoeur, Danis & Gagnon,
Montreal.

Solicitor for the respondent: Jean Montplaisir,
Montreal.

13 [1977] 1 S.C.R. 441.

et juger tous les chefs d'accusation sur l'ensemble
de la preuve.

Je conclus donc que le juge dissident en appel a
fait erreur en croyant qu'il fallait juger chaque
chef d'accusation en faisant abstraction de la
preuve sur les autres.

Je tiens A souligner qu'on ne doit pas chercher A
6tablir un parallble entre les questions que je viens
d'6tudier et celle de l'utilisation de la preuve faite
lors de ce que l'on appelle commun6ment un voir
dire. L'importance de la distinction entre ce genre
de <procks dans un procks* et le procks lui-m~me
tient aux r6gles particulibres qui le r6gissent, voir
La Reine c. Gauthier". On ne saurait aucunement
assimiler ces r6gles A celles de la contre-preuve.

Je conclus au rejet du pourvoi.

Pourvoi rejeti.

Procureurs de l'appelant: Daoust, Duceppe,
Beaudry, Filion, Jolicoeur, Danis et Gagnon,
Montrial.

Procureur de l'intimie: Jean Montplaisir,
Montrial.

13 [1977] 1 R.C.S. 441.
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Jean-Paul Roy (Plaintiff) Appellant;

and

Jean Litalien (Defendant) Respondent.

1978: October 23.

Present: Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Workmen's compensation - Remedy against a
co-worker - Exemption for damages caused by a
wrongful act committed "in the performance of his
duties" - Assessment of specific circumstances -
Workmen's Compensation Act, R.S.Q. 1964, c. 159, ss.
3, 7, 8, 9, 15.

APPEAL from a unanimous decision of the
Court of Appeal of Quebec' affirming a judgment
of the Superior Court2 dismissing an action for
$300,000 in damages brought by appellant against
respondent and another. Appeal dismissed.

Andri Gagnon, Q.C., and Jean-Claude Dal-
laire, for the appellant.

Michel Rioux, Q.C., for the respondent.

The judgment of the Court was delivered orally
by

PIGEON J.-Appellant has failed to persuade us
that there were any grounds to interfere with the
concurrent findings of the Courts of Quebec on the
facts of this case and he has not shown any error in
law.

The appeal is dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: Jean-Claude Dal-
laire, Victoriaville, Quebec.

Solicitors for the respondent: Colby, Rioux,
Demers, Swift & Smiley, Montreal.

'October 24, 1973, C.A.M. No. 14651.
July 20, 1967, C.S. St-Frangois, No. 32499.

Jean-Paul Roy (Demandeur) Appelant;

et

Jean Litalien (Difendeur) Intimi.

1978: 23 octobre.

Pr6sents: Les juges Pigeon, Dickson, Beetz, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Accident du travail - Recours contre un co-employd
- Immuniti pour dommages causis par une faute
commise adans l'exicution des fonctionsa - Appricia-
tion des circonstances particulidres - Loi des accidents
du travail, S.R.Q. 1964, chap. 159, art. 3, 7, 8, 9, 15.

POURVOI contre un arr8t unanime de la Cour
d'appel du Qu6bec' confirmant un jugement de la
Cour sup6rieure 2 qui rejette une action en domma-
ges-int6r6ts de $300,000 intent6e par l'appelant
contre l'intim6 et un autre. Pourvoi rejet6.

Andri Gagnon, c.r., et Jean-Claude Dallaire,
pour l'appelant.

Michel Rioux, c.r., pour I'intim6.

Le jugement de la Cour a 6t6 prononc6 orale-
ment par

LE JUGE PIGEON-L'appelant n'a pas rbussi A
nous convaincre qu'il y avait lieu d'intervenir A
l'encontre des conclusions concordantes des tribu-
naux du Qu6bec sur les faits de cette affaire et il
n'a d6montr6 aucune erreur de droit.

Le pourvoi est rejet6 avec d6pens.

Pourvoi rejeti avec dipens.

Procureur de l'appelant: Jean-Claude Dallaire,
Victoriaville, Quibec.

Procureurs de l'intimi: Colby, Rioux, Demers,
Swift & Smiley, Montrial.

' Le 24 octobre 1973, C.A.M. no 14651.
2 Le 20 juillet 1967, C.S. St-Frangois, no 32499.
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Harold Stuart Wesley Appellant;

and

Her Majesty The Queen Respondent.

1978: October 4.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law - Conviction of murder - Dissent in
Court of Appeal on ground verdict unreasonable and
could not be supported by the evidence - Not a dissent
on question of law - Appeal quashed for want of
jurisdiction.

APPEAL from a majority judgment of the
Court of Appeal for British Columbia dismissing
appellant's appeal from his conviction, after trial
by judge and jury, of murder punishable by
imprisonment for life. Appeal quashed.

J. B. Clarke, for the appellant.

M. R. V. Storrow, for the respondent.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We do not need to hear
you, Mr. Storrow. The appeal is quashed for want
of jurisdiction, the dissent of Mr. Justice Branca
on the ground that the verdict is unreasonable and
cannot be supported by the evidence not being
dissent on a question of law: see The Queen v.
Warner'.

Judgment accordingly.

Solicitors for the appellant: Deverell, Harrop &
Co., Vancouver.

Solicitors for the respondent: Davis & Co.,
Vancouver.

[1961] S.C.R. 144.

Harold Stuart Wesley Appelant;

et

Sa Majest6 La Reine Itinmie.

1978: 4 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit criminel - Condamnation pour meurtre -

Dissidence en Cour d'appel au motif que le verdict est
diraisonnable et non appuyi par la preuve - Dissi-
dence ne portant pas sur une question de droit -
Pourvoi rejeti pour difaut de juridiction.

POURVOI contre un arr8t rendu A la majorit6
par la Cour d'appel de la Colombie-Britannique
rejetant un appel interjet6 par l'appelant de sa
condamnation pour meurtre passible d'emprison-
nement A perp6tuit6 suite A un procks avec juge et
jury. Pourvoi rejet6.

J. B. Clarke, pour l'appelant.

M. R. V. Storrow, pour l'intime.

Le jugement de la Cour a 6t6 prononc6 orale-
ment par

LE JUGE EN CHEF-M. Storrow, il n'est pas
n6cessaire de vous entendre. Le pourvoi est rejet6
pour difaut de comp6tence. La dissidence du juge
Branca fond6e sur le motif que le verdict est
dbraisonnable et ne peut 8tre appuy6 par la preuve,
n'est pas une dissidence sur une question de droit:
voir La Reine c. Warner'.

Jugement en consiquence.

Procureurs de l'appelant: Deverell, Harrop &
Co., Vancouver.

Procureurs de l'intimie: Davis & Co., Vancou-
ver.

'[1961] R.C.S. 144.

[1979] 1 R.C.S. WESLEY C. LA REINE Le Juge en Chef 35
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Her Majesty The Queen Appellant;

and

Alberta and Southern Gas Co. Ltd.
Respondent.

1978: November 10.

Present: Martland, Pigeon, Dickson, Beetz and
Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF

APPEAL

Taxation - Income tax - Computation of income
- Proceeds from sale of gas to associated company -
"Carve-out" agreement - Company acquiring a
"Canadian resource property" within meaning of s. 66
of Act - Claimed deduction not precluded by s. 245(1)
- Income Tax Act, R.S.C. 1952, c. 148 as amended by
1970-71-72 (Can.), c. 63, ss. 12(1)(g), 59, 66 and
245(1).

APPEALS from two judgments of the Federal
Court of Appeal', dismissing the appellant's com-
panion appeals from a judgment of Cattanach J. in
which he allowed the respondent's appeals in
respect of income tax assessments for its 1972 and
1973 taxation years. Appeals dismissed.

J. A. Scollin, Q.C., and N. W. Nichols, for the
appellant.

F. R. Matthews, Q.C., for the respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-We have not been persuaded
by the arguments of counsel for the appellant that
there is error in the conclusions reached by the
Federal Court of Appeal. The appeals are dis-
missed with costs.

Judgment accordingly.

Solicitor for the appellant: Roger Tassi,
Ottawa.

Solicitors for the respondent: MacKimmie &
Matthews, Calgary.

'[1978] 1 F.C. 454.

Sa Majest6 La Reine Appelante;

et

Alberta and Southern Gas Co. Ltd. Intimie.

1978: 10 novembre.

Pr6sents: Les juges Martland, Pigeon, Dickson, Beetz et
Pratte.

EN APPEL DE LA COUR D'APPEL FPDERALE

Droit fiscal - Imp6t sur le revenu - Calcul du
revenu - Produit de la vente de gaz a une compagnie
associde - Accord ,sur mesuren - Compagnie acque-
rant des "avoirs miniers canadienso au sens de l'art. 66
de la Loi - Diduction demandie autorisie par le par.
245(1) - Loi de l'imp6t sur le revenu, S.R.C. 1952,
chap. 148, modifide par 1970-71-72 (Can.), chap. 63,
art. 12(1)g), 59, 66 et 245(1).

POURVOIS contre deux arrats de la Cour d'ap-
pel f6d6rale', rejetant les appels conjoints interje-
t6s par l'appelante d'un jugement du juge Catta-
nach par lequel il accueillait les appels de l'intimbe
A l'6gard des cotisations d'imp6t sur le revenu pour
les ann6es d'imposition 1972 et 1973. Pourvois
rejet6s.

J. A. Scollin, c.r., et N. W. Nichols, pour
l'appelante.

F. R. Matthews, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 prononc6 orale-
ment par

LE JUGE MARTLAND-Les arguments de l'avo-
cat de l'appelante ne nous ont pas persuad6s que la
Cour d'appel f6d6rale a fait erreur dans ses conclu-
sions. Les pourvois sont rejet6s avec d6pens.

Jugement en consiquence.

Procureur de l'appelante: Roger Tassi, Ottawa.

Procureurs de l'intimie: MacKimmie & Mat-
thews, Calgary.

1[1978] 1 C.F. 454.
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Canadian Industrial Gas & Oil Ltd.
Respondent;

and

The Government of Saskatchewan and The
Attorney General for the Province of
Saskatchewan Applicants;

and

The Attorney General of Canada and The
Attorney General of Manitoba Interveners.

1978: June 6; 1978: October 3.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson and Beetz JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

SASKATCHEWAN

Interest - Damages awarded against Crown for
wrongful retention of moneys compulsorily retained -
Statutory authority providing for interest to be allowed
in such circumstances - The Interpretation Act, R.S.S.
1965, c. 1, s. 7 - The Proceedings against the Crown
Act, R.S.S. 1965, c. 87, s. 17(1) - The Queen's Bench
Act, R.S.S. 1965, c. 73, s. 46.

[The King v. Carroll, [1948] S.C.R. 126; Ross v. The
King (1902), 32 S.C.R. 532; Prince Albert Pulp Co.
Ltd. v. Foundation Company of Canada, Ltd., [1977] 1
S.C.R. 200; Toronto Railway Co. v. Corporation of the
City of Toronto, [1906] A.C. 117; Gettle Bros. Con-
struction Co. Ltd. v. Alwinsal Potash of Canada Ltd.
(1969), 5 D.L.R. (3d) 719, referred to.]

APPLICATION pursuant to Rule 61 of the
Rules of the Supreme Court of Canada for an
order amending the order pronounced on Novem-
ber 23, 1977, in an appeal from a judgment of the
Court of Appeal for Saskatchewan', by deleting
therefrom reference to the payment of interest by
the applicant, the Government of Saskatchewan.
Application dismissed.

G. J. D. Taylor, Q.C., R. S. Meldrum, Q.C., and
G. K. Randall, for the applicants.

J. J. Robinette, Q.C., and W. M. Elliott, Q.C.,
for the respondent.

T. B. Smith, Q.C., and J. Mabbutt, for the
intervener, the Attorney General of Canada.

1[1978] 2 S.C.R. 545.

Canadian Industrial Gas & Oil Ltd. Intimie;

et

Le gouvernement de la Saskatchewan et le
procureur g6n6ral de la province de la
Saskatchewan Requirants;

et

Le procureur gkndral du Canada et le
procureur gkn6ral du Manitoba Intervenants.

1978: 6 juin; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson et Beetz.

EN APPEL DE LA COUR D'APPEL DE LA

SASKATCHEWAN

Intirits - Condamnation de la Couronne d payer
des dommages-intirits pour avoir 6 tort retenu des
fonds sans autoriti pour le faire - Existe-t-il une loi
permettant d'accorder des intirits dans ces circons-
tances? - The Interpretation Act, R.S.S. 1965, chap. 1,
art. 7 - The Proceedings against the Crown Act,
R.S.S. 1965, chap. 87, par. 17(1) - The Queen's Bench
Act, R.S.S. 1965, chap. 73, art. 46.

[Jurisprudence: Le Roi c. Carroll, [1948] R.C.S.
126; Ross c. Le Roi (1902), 32 R.C.S. 532; Prince
Albert Pulp Co. Ltd. c. The Foundation Company of
Canada, Ltd., [1977] 1 R.C.S. 200; Toronto Railway
Co. v. Corporation of the City of Toronto, [1906] A.C.
117; Gettle Bros. Construction Co. Ltd. v. Alwinsal
Potash of Canada Ltd. (1969), 5 D.L.R. (3d) 719.]

REQUtTE pr6sent6e en vertu de la r~gle 61 des
R~gles de la Cour supreme du Canada visant la
modification d'un jugement prononc6 le 23 novem-
bre 1977, en appel d'un arrat de la Cour d'appel de
la Saskatchewan ', en en retranchant la disposition
relative au paiement d'int6r~ts par le gouverne-
ment de la Saskatchewan, requ~rant. Requite
rejet6e.

G. J. D. Taylor, c.r., R. S. Meldrum, c.r., et G.
K. Randall, pour les requ6rants.

J. J. Robinette, c.r., et W. M. Elliott, c.r., pour
l'intim6e.

T. B. Smith, c.r., et J. Mabbutt, pour l'interve-
nant, le procureur g6n6ral du Canada.

'[1978] 2 R.C.S. 545.

[1979] 1 R.C.S. 37CANADIAN INDUSTRIAL GAS, ETC.
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The judgment of the Court was delivered by

RITCHIE J.-This is an application brought
under the provisions of Rule 61 of the Rules of this
Court for an order amending the order pronounced
on November 23, 1977, whereby the respondent,
Canadian Industrial Gas & Oil Ltd., was held
entitled to recover from the Crown in the right of
Saskatchewan the moneys it had paid by way of
mineral income tax and royalty surcharge under
Saskatchewan legislation, regulations and orders
which were declared to be ultra vires by that
order.

By the present application, the Government of
Saskatchewan and the Attorney General for that
Province seek to have the said order varied by
deleting therefrom the following provision made
for the payment of interest:

The appellant is entitled to judgment against the Gov-
ernment for the recovery of the sums paid by way of
mineral income tax and royalty surcharge with interest
thereon from the respective dates of payment up to the
date of repayment. (The italics are my own.)

By direction of the Court oral argument was pre-
sented on behalf of the applicants, and the Attor-
ney General of Canada and the Attorney General
of Manitoba intervened to support the application
although no oral argument was presented on
behalf of either of them.

In support of its contention the applicant relies
on the language employed by Mr. Justice Tas-
chereau (as he then was) speaking for the majority
of this Court in the case of The King v. Carroll2,
at p. 132, where he said:

It is settled jurisprudence that interest may not be
allowed against the Crown, unless there is a statute or a
contract providing for it. (King v. Miller, [1930] S.C.R.
293; Hochelaga Shipping v. The King, [1944] S.C.R.
138; The King v. Racette, [1948] S.C.R. 28.) In the
present case, there is no statutory provision and no
contractual obligation in support of the suppliants'
claim.

2 [1948] S.C.R. 126.

Le jugement de la Cour a t6 rendu par

LE JUGE RITCHIE-La pr6sente requete, pr6-
sent6e en vertu des dispositions de la r6gle 61 des
Rbgles de cette Cour, vise la modification du
jugement prononc6 le 23 novembre 1977 qui
accorde A l'intimbe, Canadian Industrial Gas &
Oil Ltd., le droit de recouvrer de la Couronne du
chef de la Saskatchewan ce qu'elle a pay6 A titre
d'imp6t sur le revenu minier et de surtaxe impos6s
en vertu de la 16gislation, des r~glements et des
ordonnances de la province de la Saskatchewan
d6clar6s ultra vires par ce jugement.

Le gouvernement de la Saskatchewan et le pro-
cureur g6n6ral de cette province demandent que le
jugement de la Cour soit modifi6 en en retran-
chant la disposition suivante relative au paiement
d'intbrats:

L'appelante est en droit d'obtenir jugement contre le
gouvernement pour le remboursement des montants
qu'elle a pay6s A titre d'imp6t sur le revenu minier et de
suxtaxe, avec intirit d partir des dates respectives de
paiement jusqu'd la date du remboursement. (Mis en
italiques par mes soins.)

Conform6ment A une directive de la Cour, les
requbrants ont plaid6 leur cause oralement; le pro-
cureur g6n6ral du Canada et le procureur g6n6ral
du Manitoba sont intervenus A l'appui de la
requate mais n'ont pas pr6sent6 de plaidoiries
orales.

A l'appui de ses pr6tentions, le requ6rant invo-
que la d6claration suivante du juge Taschereau
(alors juge puin6) qui parlait au nom de la majo-
rit6 de cette Cour dans Le Roi c. Carroll2 , A la p.
132:

[TRADUCTION] Il est bien r6gl6 par la jurisprudence
qu'on ne peut accorder de l'int6r8t contre le tr6sor
public, A moins qu'une loi ou un contrat ne le pr6voie.
(Le Roi c. Miller, [1930] R.C.S. 293; Hochelaga Ship-
ping c. Le Roi, [1944] R.C.S. 138; Le Roi c. Racette,
[1948] R.C.S. 28.) En I'esp6ce, la r6clamation des
requ6rantes n'est fond6e sur aucune disposition 16gisla-
tive ni aucune obligation contractuelle.

2 [1948] R.C.S. 126.
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The Carroll case and the authorities there cited,
however, involved actions against the federal
Crown which were governed by the then federal
Petition of Right Act, whereas the question of the
granting of remedies in the present case must be
governed by the law of the Province of Saskatche-
wan (see Ross v. The King').

This is a case in which damages had been
awarded against the Crown for the wrongful reten-
tion of moneys compulsorily retained and the sole
question raised by this application is whether there
is statutory authority in the law of Saskatchewan
providing for interest to be allowed in such
circumstances.

In this regard the applicant relies primarily on
the provisions of s. 7 of the Saskatchewan Inter-
pretation Act, R.S.S. 1965, c. 1, which read:

7. No provisions in an Act shall affect the rights of
Her Majesty unless it is expressly stated therein that
Her Majesty is bound thereby.

This section must, however, be read in light of the
following express provisions of s. 17(1) of the
Saskatchewan Proceedings against the Crown Act,
R.S.S. 1965, c. 87, which read as follows:

17. (1) Subject to this Act, in proceedings against
the Crown the rights of the parties are as nearly as
possible the same as in a suit between person and
person; and the court may:

(a) make any order, including an order as to costs,
that it may make in proceedings between persons; and

(b) otherwise give such appropriate relief as the case
may require.

In a suit between person and person in the
Province of Saskatchewan, the entitlement to in-
terest is governed by s. 46 of The Queen's Bench
Act, R.S.S. 1965, c. 73, which reads as follows:

46. Interest shall be payable in all cases in which it is
now payable by law, or in which it has been usual for a
jury to allow it.

In considering the effect of this section in the
case of Prince Albert Pulp Company Ltd. v. The

3 (1902), 32 S.C.R. 532.

Toutefois l'arrit Carroll et la jurisprudence qui
y est cit6e portent sur des actions intentbes contre
la Couronne f6d6rale en vertu de la Loi sur les
pititions de droit en vigueur A l'6poque, alors que
la question des redressements A accorder en l'es-
phce est r6gie par le droit en vigueur dans la
province de la Saskatchewan (voir Ross c. Le
Roi3 ).

La pr6sente requ6te survient A la suite de la
condamnation de la Couronne A payer des domma-
ges-int6r8ts pour avoir A tort retenu des fonds sans
autorit6 pour le faire et la seule question A tran-
cher est de savoir si la l6gislation de la Saskatche-
wan contient des dispositions permettant d'accor-
der des int6r8ts dans ces circonstances.

Le requ6rant se fonde essentiellement sur 'art. 7
de The Interpretation Act de la Saskatchewan,
R.S.S. 1965, chap. 1, dont voici le texte:

[TRADUCTION] 7. Aucune disposition d'une loi n'a
d'effet sur les droits de Sa Majest6 A moins qu'il n'y soit
express6ment pr6vu qu'elle lie Sa Majest6.

Cet article doit cependant 8tre lu A la lumidre des
dispositions expresses suivantes du par. 17(1) de
The Proceedings against the Crown Act de la
Saskatchewan, R.S.S. 1965, chap. 87:

[TRADUCTION] 17.(1) Sous r6serve de la pr6sente loi,
dans des proc6dures contre la Couronne, les droits des
parties sont autant que possible les m~mes que dans des
proc6dures entre particuliers; et la cour peut:

a) rendre toute ordonnance, y compris une ordon-
nance sur les d6pens, qu'elle peut rendre dans des
proc6dures entre particuliers; et
b) ordonner tout autre redressement appropri6.

En Saskatchewan, les poursuites entre particu-
liers sont r6gies, quant aux int6rits, par l'art. 46 de
The Queen's Bench Act, R.S.S. 1965, chap. 73,
dont voici le texte:

[TRADUCTION] 46. Un int6rt sera payable dans tous
les cas od I'autorise actuellement la loi ou dans tous les
cas oi un jury en accorde habituellement un.

Analysant l'effet de cet article dans l'arret
Prince Albert Pulp Company Ltd. c. The Founda-

3 (1902), 32 R.C.S. 532.

[1979] 1 R.C.S. 39
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Foundation Company of Canada, Limited4 , Mr.
Justice Martland, who delivered the judgment of
the Court, adopted and relied upon the judgment
of the Privy Council in Toronto Railway Company
v. Corporation of the City of Toronto5, in which
an identical section of the Ontario Judicature Act,
(R.S.O. 1897, c. 51, s. 113) was considered by the
Board and where it was held:
The result, therefore, seems to be that in all cases where,
in the opinion of the Court, the payment of a just debt
has been improperly withheld, and it seems to be fair
and equitable that the party in default should make
compensation by payment of interest, it is incumbent
upon the Court to allow interest for such time and at
such rate as the Court may think right.

As Mr. Justice Martland points out, there are a
number of other cases in Saskatchewan which
recognize the power of the court to award interest
in such circumstances, the most recent of which is
Gettle Bros. Construction Co. Ltd. v. Alwinsal
Potash of Canada Ltd. 6, in which case an appeal
to this Court was dismissed without written
reasons.

As s. 17(1) of The Proceedings against the
Crown Act provides that where the Crown is a
party to the proceedings its rights "are as nearly as
possible the same as in a suit between person and
person", it follows that it is incumbent upon the
Court to require that the Crown make compensa-
tion by payment of interest on moneys improperly
withheld from the respondent as any other party
would be required to do.

A vigorous argument was presented on behalf of
the applicant to the effect that this section was
directed to procedural rather than substantive
matters, and this contention was said to be sup-
ported by the reference to "an order as to costs" as
those words occur in subs. 1(a) of the section. In
developing this argument, however, only passing
reference was made to subs. (b) of the section
which clothes the Court with the broad power to
"give such appropriate relief as the Court may
require in any proceeding brought against the
Crown". The authority to "give such appropriate

4 [1977] 1 S.C.R. 200.
[1906] A.C. 117.

6 (1969), 5 D.L.R. (3d) 719.

tion Company of Canada, Limited4, le juge Mart-
land. qui a prononc6 le jugement de la Cour, a
suivi l'arret Toronto Railway Company v. Corpo-
ration of the City of Toronto'; le Conseil priv6 y a
6tudi6 une disposition identique de The Judicature
Act de l'Ontario (R.S.O. 1897, chap. 51, art. 113)
et conclu:

[TRADUCTION] Par cons6quent, il semble que dans tous
les cas oA, selon la Cour, le paiement d'une juste dette a
6 indfiment retenu, et qu'il semble juste et 6quitable

qu'il y ait r6paration sous forme d'int6rat, il incombe A
la Cour d'en accorder pendant une priode et A un taux
qu'elle juge convenables.

Comme le souligne le juge Martland, plusieurs
autres arrgts rendus en Saskatchewan reconnais-
sent le pouvoir de la Cour d'accorder un int6r~t en
pareilles circonstances, le plus r6cent 6tant Gettle
Bros. Construction Co. Ltd. v. Alwinsal Potash of
Canada Ltd. 6; dans cette affaire, un pourvoi inter-
jet6 devant cette Cour a 6t6 rejet6 sans motifs
6crits.

tant donn6 que le par. 17(1) de The Proceed-
ings against the Crown Act pr6voit que, lorsque la
Couronne est partie A des proc6dures, ses droits
*sont autant que possible les memes que dans des
proc6dures entre particuliers*, il est du devoir de la
Cour d'exiger que la Couronne d6dommage l'inti-
m6e en lui versant un int6r8t sur les fonds indil-
ment retenus, comme toute autre partie serait
tenue de le faire.

Le requ6rant a plaid6 avec insistance que cet
article vise des questions de proc6dure et non des
questions de fond et il a d6clar6 que ce point de
vue est appuy6 par la mention d'aune ordonnance
sur les d6pens> A l'al. 17(1)a). Mais, dans son
raisonnement, il s'est A peine arrt6 A l'al. 17(1)b)
qui conf~re A la Cour le large pouvoir d'cordonner
tout autre redressement appropri6s dans des proc6-
dures contre la Couronne. Le pouvoir d'aordonner
tout autre redressement appropri6* n'est manifes-
tement pas restreint A des questions de proc6dure
et le poids que pourrait avoir l'argument du requ6-

4 [1977] 1 R.C.S. 200.
5 [1906] A.C. 117.
6 (1969), 5 D.L.R. (3d) 719.
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relief as the case may require" is clearly not
limited to procedural matters and any force that
could be attached to the applicant's argument
based upon s. 17(1)(a) is neutralized by the sub-
section immediately following it.

For all these reasons I would dismiss this
application with costs.

Application dismissed with costs.

Solicitors for the respondent: MacPherson,
Leslie & Tyerman, Regina.

Solicitors for the applicants: Goldenberg,
Taylor, Randall, Buckwold 4 Halstead, Sas-
katoon.

Solicitors for the interveners: McKercher,
McKercher, Stack, Korchin & Laing, Saskatoon.

rant fond6 sur l'al. 17(1)a) est neutralis6 par
l'alin6a suivant.

Pour ces motifs, je suis d'avis de rejeter la
requete avec d6pens.

Requite rejetie avec dipens.

Procureurs de l'intimie: MacPherson, Leslie &
Tyerman, Regina.

Procureurs des requirants: Goldenberg, Taylor,
Randall, Buckwold & Halstead, Saskatoon.

Procureurs des intervenants: McKercher,
McKercher, Stack, Korchin & Laing, Saskatoon.
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Central Canada Potash Co. Limited and The
Attorney General of Canada (Plaintiffs)
Appellants;

and

The Government of Saskatchewan
(Defendant) Respondent;

and

The Attorney General of Quebec, The
Attorney General of New Brunswick, The
Attorney General of Manitoba, The Attorney
General of Alberta, The Attorney General of
Newfoundland Interveners.

1977: December 6, 7, 8, 9; 1978: October 3.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
SASKATCHEWAN

Constitutional law - Schemes for prorationing pro-
duction of potash in Saskatchewan - Fixing of mini-
mum selling price applicable to permitted production
quotas - Regulations aimed at production for export
market - Regulations, prorationing schemes and all
orders, directives, notices and licences pursuant thereto
ultra vires provincial legislative authority - The Min-
eral Resources Act, R.S.S. 1965, c. 50, as amended -
The Potash Conservation Regulations, 1969, O.C. 1733/
69, Sask. Reg. 287/69.

Intimidation - Potash Conservation Regulations
prohibiting appellant from exceeding specified produc-
tion - Letter from deputy minister calling on appellant
to reduce its production or to face possibility of cancel-
lation of its mineral lease - Regulations subsequently
held to be ultra vires - Tort of intimidation not
committed - Deputy minister seeking to induce con-
formity with prorationing plan which had been created
by legislation which it was his duty to enforce -
Legislation unchallenged at time threat made - No
evidence deputy minister intended to injure appellant.

The litigation culminating in this appeal was initiated
by the appellant company which sought a declaration of
the invalidity of the prorationing scheme, established
pursuant to The Mineral Resources Act, R.S.S. 1965, c.
50, as amended, and damages in tort. The trial judge
gave the relief sought, fixing the damages at $1,500,000.
On appeal by the Government of Saskatchewan and a

Central Canada Potash Co. Limited et le
procureur g6n6ral du Canada (Demandeurs)
Appelants;

et

Le gouvernement de la Saskatchewan
(Difendeur) Intimi;

et

Le procureur gin6ral du Qubbec, le procureur
g6n6ral du Nouveau-Brunswick, le procureur
gkn6ral du Manitoba, le procureur gkn6ral de
I'Alberta, le procureur g6n6ral de
Terre-Neuve Intervenants.

1977: 6, 7, 8 et 9 d6cembre; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson et Pratte.

EN APPEL DE LA COUR D'APPEL DE LA
SASKATCHEWAN

Droit constitutionnel - Programme de contingente-
ment de la production de la potasse en Saskatchewan
- Fixation d'un prix de vente minimum applicable aux
quotas de production - Les riglements visent le
marchi de l'exportation - Les riglements, les pro-
grammes de contingentement et toutes les ordonnances,
directives, avis et licences itablis sous leur rigime sont
ultra vires du pouvoir ligislatif provincial - The Min-
eral Resources Act, R.S.S. 1965, chap. 50 et ses modi-
fications - The Potash Conservation Regulations,
1969, O.C. 1733/69, Sask. Reg. 287/69.

Intimidation - Les Potash Conservation Regulations
interdisent h l'appelante de produire plus qu'une cer-
taine quantiti de potasse - Lettre du sous-ministre
sommant I'appelante de riduire sa production ou d'en-
visager la possibiliti que son bail de droit minier soit
annuli - Les riglements jugis subsiquemment ultra
vires - Il n'y a pas de dilit d'intimidation - Le
sous-ministre cherchait d amener I'appelante & se con-
former aux programmes de contingentement criis par
une loi qu'il a le devoir d'appliquer - Au moment de
la menace, la ligislation n'avait pas l'intention de nuire
d l'appelante.

La compagnie appelante, qui cherche A obtenir une
d6claration d'invalidit6 du programme de contingente-
ment 6tabli conform6ment A The Mineral Resources
Act, R.S.S. 1965, chap. 50 et ses modifications, et des
dommages-int6r8ts d6lictuels, a institu6 les proc6dures
qui ont donn6 lieu au pr6sent pourvoi. Le juge de
premibre instance lui a donn6 gain de cause et a fix6 les
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claim by the appellant for a variation in the judgment to
increase the amount of damages, the Court of Appeal
set aside the judgment at trial in its entirety and,
consequently, dismissed the notice to vary.

The Mineral Resources Act, through which the
Potash Conservation Regulations, 1969, were promul-
gated, is skeleton legislation, giving very wide authority
to the responsible Minister and wide regulation-making
power to the Lieutenant-Governor in Council. The Act
itself was not challenged. It was common ground that at
the time the Regulations were passed almost all of
Saskatchewan-produced potash was sold outside the
Province and that the larger part of the production,
about 64 per cent, was marketed in the United States.
Saskatchewan production, moreover, represented almost
half, about 48 per cent, of the United States potash
market. The appellant company itself had about 34 per
cent of the Saskatchewan share of the United States
market.

The Government of Saskatchewan was aware of the
course of certain dumping proceedings in the United
States affecting Saskatchewan potash, and was con-
cerned about the damaging effect that a tariff levy
would have on exports from Saskatchewan. Equally, the
authorities in the State of New Mexico, where potash is
also produced, were concerned about loss of tax revenue
from declining revenues and a federal tariff would not in
itself be of any help to them. Both were concerned about
overproduction and, in consequence, a drop in world
price. There was no doubt that the Potash Conservation
Regulations were the product of meetings held in 1969
between representatives of Saskatchewan and New
Mexico and were prompted by the economic conditions
then affecting the potash market. They were passed on
November 17, 1969, under Order in Council 1733/69
and amended on March 8, 1970, under Order in Council
404/70.

The Regulations provided for a prorationing scheme
to take effect on January 1, 1970. Under this scheme,
known as the ABC scheme, each producer was allowed
to produce and sell 40 per cent of its productive capaci-
ty. Only after every producer in the Province had pro-
duced and sold its quota could a producer apply for a
supplementary licence to produce and sell an additional
amount. As of July 1, 1972, the ABC prorationing
scheme was replaced by a flat prorationing scheme, the
so-called FP scheme. A floor price established under the
ABC scheme as a licensing condition was retained under

dommages-int6r6ts A $1,500,000. Le gouvernement de la
Saskatchewan a interjet6 appel et l'appelante a demand6
pour sa part que le jugement soit modifi6 pour augmen-
ter le montant des dommages-int6rats; la Cour d'appel a
annul6 int6gralement la d6cision de premiere instance et
rejet6 la demande de modification.

The Mineral Resources Act, en vertu de laquelle les
Potash Conservation Regulations de 1969 ont 6 pro-
mulgu6s est une loi-cadre qui accorde des attributions
6tendues au ministre responsable et un large pouvoir de
r6glementation au lieutenant-gouverneur en conseil. La
Loi elle-mime n'est pas contest6e. 11 est notoire qu'au
moment de l'adoption des raglements presque toute la
potasse produite en Saskatchewan 6tait vendue A l'ext6-
rieur de la province et que la plus grande part de la
production, environ 64 pour cent, I'6tait aux ttats-Unis.
La production de la Saskatchewan repr6sentait en fait
presque la moiti6 (environ 48 pour cent) du march6
am6ricain de la potasse. La compagnie appelante con-
tr6lait environ 34 pour cent de la part occup6e par la
Saskatchewan sur le march6 ambricain.

Le gouvernement de la Saskatchewan 6tait au courant
du d6roulement des proc6dures de dumping engag6es
aux ttats-Unis A I'6gard de la potasse de la Saskatche-
wan et s'inqui6tait du tort que pouvait causer l'imposi-
tion d'un droit de douane sur ses exportations. Le gou-
vernement du Nouveau-Mexique, oai l'on produit aussi
de la potasse, s'inqui6tait aussi d'une perte de recettes
fiscales avec la r6duction des revenus et l'imposition
d'un droit de douane f6d6ral ne lui aurait 6 en soi
d'aucun secours. Tous deux craignaient une surproduc-
tion et une baisse du prix mondial. II ne fait aucun doute
que les Potash Conservation Regulations sont le fruit de
r6unions, en 1969, regroupant des repr6sentants de la
Saskatchewan et du Nouveau-Mexique et la cons6-
quence directe de la situation 6conomique du march6 de
la potasse. Ces r6glements ont 6t6 promulgu6s le 17
novembre 1969 par le d6cret 1733/69 et amend6s le 8
mars 1970 par le d6cret 404/70.

Les r6glements pr6voyaient I'entr6e en vigueur du
programme de contingentement le l- janvier 1970. Aux
termes de ce programme, d6sign6 sous le nom de pro-
gramme ABC, chaque producteur pouvait produire et
vendre au maximum 40 pour cent de sa capacit6 de
production. Lorsque chaque producteur de la province
avait produit et vendu son quota, un producteur pouvait
demander une licence suppl6mentaire pour pouvoir pro-
duire et vendre des quantit6s additionnelles. Le pro-
gramme ABC de contingentement a t6 remplac6 a
compter du l' juillet 1972 par un programme de contin-
gentement uniforme qu'il est convenu d'appeler le pro-
gramme FP. Le programme FP subordonne l'6mission
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the FP scheme.

The appellant, having regard to its supply commit-
ments to a Chicago-based co-operative association,
objected to the FP scheme which, based on productive
capacities of the various producers and on allocation
formulas involving market sharing, would prevent it
from fulfilling its commitments unless it obtained sup-
plementary licences. When its allocation for the 1972-73
fertilizer year was short of its contractual obligation, it
sought an increase and, on being refused, brought man-
damus proceedings to compel the issue of a licence for a
production quota that would enable it to meet its con-
tractual commitment. It failed in those proceedings at
first instance, in the Saskatchewan Court of Appeal and
in this Court. During those proceedings it was advised
by a letter of September 20, 1972, from the Deputy
Minister that its production schedule for the year com-
mencing July 1, 1972, was out of line with governmental
requirements and that it must reduce its monthly pro-
duction to conform thereto. This the appellant did but
on December 11, 1972, it instituted the action which
gave rise to the appeal to this Court.

The letter of September 22, 1972, calling on the
appellant to reduce its production or to face the possibil-
ity of a cancellation of its mineral lease, was the primary
basis of the claim for damages for the tort of intimida-
tion. The lease included a requirement that the appel-
lant, as lessee, would observe, perform and abide by all
obligations imposed upon holders of mineral leases by
the Act or regulations thereunder in effect from time to
time.

The Mineral Resources Act was amended by 1976
(Sask.), c. 36. The amending Act was passed after
judgment had been rendered following the trial, but
prior to the judgment of the Court of Appeal. The
enactment of s. llA removed any doubt as to the power
of the Minister to cancel a production licence. The
ratification and confirmation of the Potash Conservation
Regulations removed doubt as to whether they had been
validly enacted under the provisions of the Act. The
amending Act also contained a schedule of production of
various companies, including the appellant, fixing the
limits of production of each such company from January
1, 1970, to June 30, 1976.

Held: The appeal should be allowed in part; the
judgment of the Court of Appeal should be set aside on
the constitutional issue but should be affirmed in dis-
missing the claim for damages. The judgment of the
trial judge holding that (1) Orders in Council 1733/69

de licences au respect du prix minimum fix6 en vertu du
programme ABC.

Compte tenu des engagements pris vis-A-vis d'une
association coop-rative de Chicago, I'appelante s'est
oppos6e au programme FP qui, fond6 sur les capacit6s
de production des diff6rents producteurs et sur des
formules de contingentement entrainant le partage du
march6, I'emp~chait de respecter ses engagements sans
licences suppl6mentaires. Comme le quota pr6vu pour
l'ann6e-engrais 1972-1973 6tait insuffisant pour remplir
ses obligations contractuelles, elle chercha A obtenir une
augmentation. Elle essuya un refus et intenta des proc6-
dures de mandamus en vue d'obliger le ministare A lui
d6livrer une licence pr6voyant un quota de production
assez 61ev6 pour lui permettre de respecter ses obliga-
tions contractuelles. Elle fut d6bout6e en premibre ins-
tance, devant la Cour d'appel de la Saskatchewan et
devant cette Cour. Dans l'intervalle, le sous-ministre l'a
inform6e, par lettre du 20 septembre 1972, que son
calendrier de production pour l'ann6e commenqant le l-
juillet 1972 n'6tait pas conforme aux exigences gouver-
nementales et qu'elle devait diminuer sa production
mensuelle. C'est ce qu'elle a fait, mais, le 11 d6cembre
1972, elle a institu6 l'action qui a donn6 naissance au
pr6sent pourvoi.

La demande de dommages-int6rats pour le d6lit d'inti-
midation est principalement fond6e sur la lettre du 22
septembre 1972 qui somme I'appelante de r6duire sa
production et l'avertit qu'en cas de refus elle pourrait
faire face A une annulation de son bail minier. Ce bail
pr6voit que I'appelante, le locataire, doit observer et
respecter toutes les obligations impos6es aux d6tenteurs
de baux miniers par la loi ou les r6glements en vigueur.

The Mineral Resources Act a 6t6 modifi6e par le
chap. 36 des Statuts de la Saskatchewan de 1976. La
Loi a 6t6 modifi6e entre le prononc6 du jugement de
premiere instance et I'arrat de la Cour d'appel. L'article.
SllA dissipe tout doute quant au pouvoir du Ministre

d'annuler une licence de production. La ratification et la
confirmation des Potash Conservation Regulations ne
permettent plus de douter de leur validit6 aux termes des
dispositions de la Loi. La loi modificatrice contient
6galement le calendrier de production de plusieurs com-
pagnies, y compris I'appelante, et pr6cise les limites de
production de chacune pour la pbriode allant du l-
janvier 1970 au 30 juin 1976.

Arrit: Le pourvoi doit 8tre accueilli en partie, I'arrat
de la Cour d'appel est infirm6 sur la question constitu-
tionnelle mais confirm6 quant au rejet de la demande de
dommages-int6rets. Est r6tabli le jugement du juge de
premiere instance qui d6clare ultra vires (1) les d6crets

[1979] 1 S.C.R.44 CENTRAL CANADA POTASH, ETC.



CENTRAL CANADA POTASH, ETC.

and 404/70, (2) the Potash Conservation Regulations,
1969, (3) the ABC and FP schemes and (4) the direc-
tives and licences issued by the Minister and Deputy
Minister for implementing the schemes are ultra vires,
should be restored.

While it is true that production controls and conserva-
tion measures with respect to natural resources in a
province are, ordinarily matters within provincial au-
thority, the situation may be different, however, where a
province establishes a marketing scheme with price
fixing as its central feature. Indeed, it has been held that
provincial legislative authority does not extend to the
control or regulation of the marketing of provincial
products, whether minerals or natural resources, in
interprovincial or export trade: see In re Grain Market-
ing Act, 1931, [1931] 2 W.W.R. 146; Lawson v. Interior
Tree Fruit & Vegetable Committee of Direction, [ 1931]
S.C.R. 357; Re Sheep and Swine Marketing Scheme,
[1941] 3 D.L.R. 569.

The present case reduced itself therefore to a con-
sideration of "the true nature and character" of the
prorationing and price stabilization schemes in question.
This Court could not ignore the circumstances under
which the Potash Conservation Regulations came into
being, nor the market to which they were applied and in
which they had their substantial operation. In Canadian
Industrial Gas & Oil Ltd. v. Government of Saskatche-
wan, [1978] 2 S.C.R. 545, this Court, speaking in its
majority judgment through Martland J., said that "pro-
vincial legislative authority does not extend to fixing the
price to be charged or received in respect of the sale of
goods in the export market". It may properly be said
here of potash as it was said there of oil that "the
legislation is directly aimed at the production of potash
destined for export, and it has the effect of regulating
the export price since the producer is effectively com-
pelled to obtain that price on the sale of his product".

Contrary to the opinion of the Court below, the
consequence of invalidating the provincial scheme in this
case is not to move to the Parliament of Canada the
power to control production of minerals in the Province
and the price to be charged at the mine. There is no
accretion at all to federal power in this case, which does
not involve federal legislation, but simply a determina-
tion by this Court, in obedience to its duty, of a limita-
tion on provincial legislative power. It is true that (with
some exceptions, not relevant here) the British North
America Act distributes all legislative power either to
Parliament or to the provincial Legislatures, but it does
not follow that legislation of a province held to be

1733/69 et 404/70, (2) les Potash Conservation Regula-
tions, 1969, (3) les plans ABC et FP et (4) les directives
du Ministre et du sous-ministre pour la mise en cuvre
des plans ainsi que les permis y aff6rents d6livr6s par
eux.

Il est vrai que les contr6les de production et les
mesures de conservation relatives aux ressources natu-
relles d'une province sont des sujets qui relbvent ordinai-
rement du pouvoir l6gislatif provincial, mais la situation
peut 6tre diff6rente lorsque la r6glementation provin-
ciale 6tablit un programme de commercialisation dont le
trait principal est la fixation des prix. En fait, on a jug6
que le pouvoir 16gislatif provincial ne s'6tend pas au
contr6le ou d la r6glementation de la commercialisation
de produits provinciaux, qu'il s'agisse de ressources
minibres ou naturelles, destin6s au commerce interpro-
vincial ou A l'exportation: voir les arrats In re Grain
Marketing Act, 1931, [1931] 2 W.W.R. 146; Lawson c.
Interior Tree Fruit & Vegetable Committee of Direc-
tion, [1931] R.C.S. 357; Re Sheep and Swine Market-
ing Scheme, [1941] 3 D.L.R. 569.

La pr6sente affaire se r6duit donc A un examen de ala
nature et du caractbre v6ritabless des programmes de
contingentement et de stabilisation des prix en cause.
Cette Cour ne peut pas n6gliger les circonstances qui ont
amen6 l'adoption des Potash Conservation Regulations,
ni le march6 auquel ils s'appliquent et sur lequel ils ont
eu le plus d'effet. Dans Canadian Industrial Gas & Oil
Ltd. c. Le gouvernement de la Saskatchewan, [1978] 2
R.C.S. 545, le juge Martland, parlant au nom de la
majorit6 de la Cour, a dit que ala comp6tence l6gislative
provinciale ne s'6tend pas A la fixation des prix de vente
des marchandises sur le march6 d'exportations. On peut
dire en l'espce au sujet de la potasse ce qui a 6t6 dit du
p6trole dans cet arrat, A savoir que ala 16gislation vise
directement la production de potasse destin6e A l'expor-
tation et a pour effet de r6glementer le prix A l'exporta-
tion, puisque le producteur est en fait oblig6 de vendre
son produit A ce prixo.

Contrairement A l'opinion de la cour d'instance inf6-
rieure, I'annulation du programme provincial en cause
n'aurait pas pour effet de reconnaltre au Parlement du
Canada le pouvoir de contr6ler la production de minerai
dans la province et le prix demand6 A la mine. Le
pouvoir du f6d6ral n'est aucunement accru dans ce cas,
qui ne met pas en cause une 16gislation f6d6rale; la
Cour, conform6ment A son devoir, ne fait que d6finir les
limites du pouvoir 16gislatif provincial. 11 est vrai que
(sauf quelques exceptions qui ne sont pas pertinentes en
l'esp6ce) l'Acte de l'Amirique du Nord britannique
r6partit tous les pouvoirs entre le Parlement et les
16gislatures provinciales, mais cela ne veut pas dire
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invalid may ipso facto be validly enacted by Parliament
in its very terms. It is nothing new for this Court, or
indeed, for any Court in this country seized of a consti-
tutional issue, to go behind the words used by a Legisla-
ture and to see what it is that it is doing. It is especially
important for Courts, called upon to interpret and apply
a constitution which limits legislative power, to do so in
a case where not only the authorizing legislation but
regulations enacted pursuant thereto are themselves
couched in generalities, and the bite of a scheme
envisaged by the parent legislation and the delegated
regulations is found in administrative directions.

Where governments in good faith, as in this case,
invoke authority to realize desirable economic policies,
they must know that they have no open-ended means of
achieving their goals when there are constitutional limi-
tations on the legislative power under which they pur-
port to act. They are entitled to expect that the Courts,
and especially this Court, will approach the task of
appraisal of the constitutionality of social and economic
programmes with sympathy and regard for the serious
consequences of holding them ultra vires. Yet, if the
appraisal results in a clash with the constitution, it is the
latter which must govern. That was the situation here.

Attorney-General for Manitoba v. Manitoba Egg
and Poultry Association, [ 1971] S.C.R. 689; Carnation
Co. Ltd. v. Quebec Agricultural Marketing Board,
[1968] S.C.R. 238; Shannon v. Lower Mainland Dairy
Products Board, [1938] A.C. 708; Reference re The
Farm Products Marketing Act (Ontario), [ 1957] S.C.R.
198; Reference re Agricultural Products Marketing Act
(Canada), Farm Products Marketing Agencies Act
(Canada) and The Farm Products Marketing Act
(Ontario), [1978] 2 S.C.R. 1198, referred to.

As to the issue concerning the appellant's claim for
damages, the tort of intimidation is not committed if a
party to a contract asserts what he reasonably considers
to be his contractual right and the other party, rather
than electing to contest that right, follows a course of
conduct on the assumption that the assertion of right
can be maintained. Also, if the course of conduct which
the person making the threat seeks to induce is that
which the person threatened is obligated to follow, the
tort of intimidation does not arise. In the present case
the Potash Conservation Regulations made under The
Mineral Resources Act prohibited the appellant from

qu'une 16gislation provinciale jug6e invalide peut 6tre
adopt6e, ipso facto, dans les mimes termes par le Parle-
ment. Ce n'est pas la premiere fois que cette Cour,
comme tout tribunal canadien saisi d'une question cons-
titutionnelle, doit chercher ce qui se cache derriere les
termes utilis6s par une 16gislation et d6terminer leur
port6e vbritable. Pour les tribunaux appel6s A interpr6ter
et A appliquer une constitution qui limite le pouvoir
16gislatif, il est particulibrement important de le faire
dans les cas oA non seulement la 16gislation habilitante,
mais 6galement les r6glements adopt6s sous son r6gime,
sont r6dig6s en termes g6n6raux et quand I'essence du
programme pr6vu dans la loi-cadre et les rbglements
d'application se trouve dans des directives administrati-
ves.

Lorsque les gouvernements invoquent de bonne foi,
comme en l'esp&ce, leur pouvoir de mettre sur pied des
politiques 6conomiques souhaitables, ils doivent savoir
qu'ils n'ont pas A leur disposition des moyens illimit6s
d'atteindre leur but lorsque le pouvoir l6gislatif en vertu
duquel ils entendent agir est limit6 par la Constitution.
Ils sont en droit de s'attendre que les tribunaux, et
particulibrement cette Cour, abordent la tAche de d6ter-
miner la constitutionnalit6 des programmes sociaux et
economiques avec compr6hension et en 6tant pleinement
conscients des graves cons6quences de les d6clarer ultra
vires. Mais si aprds examen il est jug6 qu'ils vont A
l'encontre de la Constitution, c'est cette dernidre qui doit
I'emporter. C'est le cas en l'espdce.

Jurisprudence: Le procureur gindral du Manitoba c.
Manitoba Egg and Poultry Association, [ 19711 R.C.S.
689; Carnation Co. Ltd. c. L'Office des marchis agrico-
les du Quibec, [1968] R.C.S. 238; Shannon v. Lower
Mainland Dairy Products Board, [1938] A.C. 708;
Renvoi relatif i The Farm Products Marketing Act
(Ontario), [ 1957] R.C.S. 198; Renvoi relatif d la Loi sur
l'organisation du marchi des produits agricoles (Can-
ada), d la Loi sur les offices de commercialisation des
produits de ferme (Canada) et d The Farm Products
Marketing Act (Ontario), [ 1978] 2 R.C.S. 1198.

Relativement A la question de la demande de domma-
ges-int6rets de l'appelante, il n'y a pas de d6lit d'intimi-
dation si une partie A un contrat fait valoir ce qu'elle
croit raisonnablement 6tre un droit contractuel et que
l'autre partie, plut~t que de contester ce droit, modble sa
conduite sur l'opinion que ce droit peut 8tre exerc6. Si la
conduite pr6conis6e par la personne qui profare la
menace est celle que la personne menac6e est tenue de
suivre, aucun d6lit d'intimidation n'est commis. En l'es-
p6ce les Potash Conservation Regulations adopt6s en
vertu de The Mineral Resources Act interdisaient A
I'appelante de produire plus qu'une certaine quantit6 de
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exceeding a specified production of potash. By conform-
ing to the requirements of the Regulations, the appellant
would not suffer damage and, therefore, the claim for
intimidation was not well founded.

A subsequent finding that the Regulations were ultra
vires does not mean that there has been intimidation.
The conduct of the Deputy Minister in relation to the
tort of intimidation must be considered in relation to the
circumstances existing at the time the alleged threat was
made. The Deputy Minister was then seeking to induce
conformity with the prorationing plan which had been
created by legislation which it was his duty to enforce.
At the time the threat was made, the legislation stood
unchallenged. It would be unfortunate, in a federal state
such as Canada, if it were to be held that a government
official, charged with the enforcement of legislation,
could be held to be guilty of intimidation because of his
enforcement of the statute whenever a statute whose
provisions he is under a duty to enforce is subsequently
held to be ultra vires.

Finally, the tort of intimidation is one of intention.
There was no evidence here that the Deputy Minister
intended to injure the appellant. The correspondence,
and particularly the letter of September 20, 1972, made
it clear that his purpose was to induce compliance with
an existing scheme.

Rookes v. Barnard, [1964] A.C. 1129, distinguished;
Hoffman-La Roche & Co. v. Secretary of State for
Trade and Industry, [1975] A.C. 295, applied; Roman
Corporation et al. v. Hudson's Bay Oil & Gas Co. Ltd.
et al., [1973] S.C.R. 820, referred to.

APPEAL from a judgment of the Court of
Appeal for Saskatchewan', allowing an appeal
from a judgment of Disbery J. wherein it was
declared, inter alia, that the Potash Conservation
Regulations, 1969, of Saskatchewan and amend-
ments thereto are ultra vires, and wherein dam-
ages were awarded to the appellant. Judgment of
the Court of Appeal set aside on the constitutional
issue and affirmed in dismissing appellant's claim
for damages.

D. K. Laidlaw, Q.C., J. L. Robertson, Q.C., and
A. J. Lenczner, for the appellant, Central Canada
Potash Co. Limited.

' [1977] 1 W.W.R. 487, 79 D.L.R. (3d) 203.

potasse. En se pliant aux prescriptions des raglements,
I'appelante n'aurait subi aucun dommage et, en cons6-
quence, la demande fond6e sur l'intimidation n'est pas
fond6e.

Si les rbglements sont par la suite jug6s ultra vires,
cela ne signifie pas qu'il y a eu intimidation. La conduite
du sous-ministre, en ce qui concerne le d6lit d'intimida-
tion, doit tre examin6e en regard des circonstances
entourant la menace all6gu6e. Le sous-ministre cher-
chait alors A amener I'appelante A se conformer aux
programmes de contingentement qui avaient 6t6 cr66s
par la l6gislation et qu'il avait le devoir d'appliquer. Au
moment de la menace, la l6gislation n'6tait pas contes-
t6e. 11 serait malheureux de statuer, dans un 6tat f6d6ral
comme le Canada, qu'un fonctionnaire charg6 de l'appli-
cation d'une loi peut etre d6clar6 coupable d'intimida-
tion parce qu'il cherche A faire respecter une loi qui est
d6clar6e ultra vires par la suite.

Enfin, le d6lit d'intimidation est un d6lit d'intention.
Aucune preuve ne permet de dire que le sous-ministre
avait I'intention de nuire A l'appelante. La correspon-
dance 6chang6e, et particulibrement la lettre du 20
septembre 1972, montre clairement qu'il cherchait A
inciter l'appelante A se conformer au programme en
vigueur.

Jurisprudence: Distinction faite avec Rookes v. Bar-
nard, [1964] A.C. 1129; appliqu6e, Hoffman-La Roche
& Co. v. Secretary of State for Trade and Industry,
[1975] A.C. 295; mentionn6e, Roman Corporation et al.
c. Hudson's Bay Oil & Gas Co. Ltd. et al., [1973]
R.C.S. 820.

POURVOI A l'encontre d'un arret de la Cour
d'appel de la Saskatchewan', qui a accueilli un
appel d'un jugement du juge Disbery qui, notam-
ment, d6clare ultra vires les Potash Conservation
Regulations, 1969, de la Saskatchewan et leurs
modifications et accorde des dommages-int6rets A
l'appelante. L'arr~t de la Cour d'appel est infirm6
sur la question constitutionnelle et confirm6 quant
au rejet de la demande de dommages-int6r~ts de
l'appelante.

D. K. Laidlaw, c.r., J. L. Robertson, c.r., et A. J.
Lenczner, pour 'appelante, Central Canada
Potash Co. Limited.

' [1977] 1 W.W.R. 487, 79 D.L.R. (3d) 203.
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T. B. Smith, Q.C., and Barbara Reed, for the
appellant, Attorney General of Canada.

G. J. D. Taylor, Q.C., and Gwen Randall, for
the respondent.

For the interveners:

B. Flynn, for the Attorney General of Quebec.

A. Reid and B. A. Crane, for the Attorney
General of New Brunswick.

M. S. Samphir and D. D. Blevins, for the Attor-
ney General of Manitoba.

W. Henkel, Q.C., and S. G. Fowler, for the
Attorney General of Alberta.

J. A. Nesbitt, Q.C., and Margaret Cameron, for
the Attorney General of Newfoundland.

Martland, Ritchie, Spence, Pigeon, Dickson and
Pratte JJ. concurred with the judgment delivered
by

THE CHIEF JUSTICE-This appeal, which is
here by leave of this Court, concerns (1) the
validity of what I may compendiously refer to as a
potash prorationing scheme, established pursuant
to The Mineral Resources Act, R.S.S. 1965, c. 50,
as amended, and (2) a claim by the appellants for
damages against the Government of Saskatchewan
for the tort of intimidation by reason of certain
circumstances connected with the establishment of
the prorationing scheme.

The litigation was initiated by the appellant,
which sought a declaration of the invalidity of the
prorationing scheme and damages in tort. Disbery
J. gave the relief sought, fixing the damages at
$1,500,000. On appeal by the Government of Sas-
katchewan and a claim by the appellant for a
variation in the judgment to increase the amount
of damages, the Saskatchewan Court of Appeal, in
a unanimous judgment delivered by Culliton
C.J.S., set aside the judgment at trial in its entire-
ty and, consequently, dismissed the notice to vary.

T. B. Smith, c.r., et Barbara Reed, pour I'appe-
lant, le procureur g6ndral du Canada.

G. J. D. Taylor, c.r., et Gwen Randall, pour
l'intimb.

Pour les intervenants:

B. Flynn, pour le procureur g6n6ral du Qu6bec.

A. Reid et B. A. Crane, pour le procureur g6n6-
ral du Nouveau-Brunswick.

M. S. Samphir et D. D. Blevins, pour le procu-
reur g6nbral du Manitoba.

W. Henkel, c.r., et S. G. Fowler, pour le procu-
reur g6n6ral de l'Alberta.

J. A. Nesbitt, c.r., et Margaret Cameron, pour
le procureur g6n6ral de Terre-Neuve.

Les juges Martland, Ritchie, Spence, Pigeon,
Dickson et Pratte ont souscrit au jugement rendu
par

LE JUGE EN CHEF-Ce pourvoi, interjet6 sur
autorisation de cette Cour, porte sur (1) la validit6
de ce que je peux d6signer succinctement comme
un programme de contingentement de la potasse
6tabli conform6ment A The Mineral Resources
Act, R.S.S. 1965, chap. 50, et ses modifications et
(2) une r6clamation en dommages-int6r~ts de l'ap-
pelante contre le gouvernement de la Saskatche-
wan pour d6lit d'intimidation en raison d'6v6ne-
ments li6s A l'6tablissement du programme de
contingentement.

L'appelante, qui cherche A faire d6clarer inva-
lide le programme de contingentement et A obtenir
des dommages-int6r~ts d6lictuels, a institu6 les
prockdures. Le juge Disbery lui a donn6 gain de
cause et a fix6 les dommages-int6r~ts A $1,500,-
000. Le gouvernement de la Saskatchewan a inter-
jet6 appel et I'appelante a demand6 pour sa part
que le jugement soit modifi6 pour augmenter le
montant des dommages-int6r~ts; la Cour d'appel
de la Saskatchewan, dans un jugement unanime
rendu par le juge en chef Culliton, a infirm6
compl6tement la d6cision de premibre instance et
a, en cons6quence, rejet6 la demande de modifica-
tion.
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On leave being given to come here, an order was
made for notice to be given of the following consti-
tutional question and an associated evidentiary
question:

1. Is the potash prorationing scheme constituted by
the Province of Saskatchewan pursuant to the Potash
Conservation Regulations 1969 numbered 287/69, and
the Orders in Council O/C 1733/69 and O/C 404/70
enacting and amending them, and the Potash Allocation
Formula effective January 1, 1970, and the Minister's
Directive PCD-1, Potash Prorationing, effective July 1,
1972, enacted pursuant to the Mineral Resources Act,
R.S.S., 1965, Chapter 50, and the various Notices,
Directives, Ministerial Orders and Licenses issued from
time to time by the Minister of Mineral Resources for
Saskatchewan and his Deputy implementing the
schemes, ultra vires the Province of Saskatchewan?

2. Is extrinsic evidence admissible in this case in
relation to the constitutional issue and, if so, to what
extent and of what kind?

The Attorneys-General of Quebec, New Bruns-
wick, Manitoba, Alberta and Newfoundland inter-
vened to support the judgment in appeal. The
Attorney-General of Canada had become a
co-plaintiff at the trial in respect of the constitu-
tional question raised by the action and remained a
party to the proceedings in the Saskatchewan
Court of Appeal and in this Court.

The Mineral Resources Act, R.S.S. 1965, as
amended, through which the Potash Conservation
Regulations, 287/69, were promulgated, is skele-
ton legislation, giving very wide authority to the
responsible Minister and wide regulation-making
power to the Lieutenant-Governor in Council. The
Act itself is not challenged. It is common ground
that at the time the 1969 Regulations were passed
almost all of Saskatchewan-produced potash was
sold outside the Province and that the larger part
of the production, about 64 per cent, was marketed
in the United States. Saskatchewan production,
moreover, represented almost half, about 48 per
cent, of the United States potash market. The
appellant company itself had about 34 per cent of
the Saskatchewan share of the United States
market. So far as forecasts of future world con-

Aprds avoir autoris6 le pourvoi, on a ordonn6
que soient signifi6es la question constitutionnelle
suivante et une question connexe portant sur la
preuve:

1. Le programme de contingentement de la potasse
6tabli par la province de la Saskatchewan en conformit6
des Potash Conservation Regulations 1969, numbro
287/69 et des d6crets O/C 1733/69 et O/C 404/70 les
promulguant et les modifiant, du Programme de r6parti-
tion de la potasse entr6 en vigueur le 1- janvier 1970, de
la directive du Ministre PCD-1, Contingentement de la
potasse, entr6e en vigueur le l juillet 1972, promulgu6e
en conformit6 de The Mineral Resources Act, R.S.S.
1965, chapitre 50, et des divers avis, directives, ordon-
nances minist6rielles et licences 6tablis, au besoin, par le
ministre des Ressources min6rales de la Saskatchewan,
ou son sous-ministre, pour donner effet aux program-
mes, est-il ultra vires des pouvoirs de la province de la
Saskatchewan?

2. La preuve extrinsbque est-elle recevable en l'esp~ce
A l'6gard de la question constitutionnelle et, dans l'affir-
mative, dans quelle mesure et quelle peut en 6tre la
nature?

Les procureurs g6n6raux du Qu6bec, du Nouveau-
Brunswick, du Manitoba, de l'Alberta et de Terre-
Neuve sont intervenus en faveur du jugement en
appel. Le procureur g6n6ral du Canada est devenu
co-demandeur en premiere instance relativement A
la question constitutionnelle soulev6e par l'action
et est demeur6 partie aux proc6dures en Cour
d'appel de la Saskatchewan et devant cette Cour.

The Mineral Resources Act, R.S.S. 1965 et ses
modifications, en vertu de laquelle les Potash Con-
servation Regulations, 287/69, ont 6t promul-
gu6s, est une loi-cadre qui d6finit les attributions
tris 6tendues du ministre responsable et accorde
un large pouvoir de r6glementation au lieutenant-
gouverneur en conseil. La loi elle-m~me n'est pas
contest6e. Il est notoire qu'au moment de l'adop-
tion des r6glements de 1969, presque toute la
potasse produite en Saskatchewan 6tait vendue A
l'ext~rieur de la province et que la plus grande
partie de la production, environ 64 pour cent,
I'6tait aux ttats-Unis. La production de la Saskat-
chewan repr6sentait en fait presque la moiti6
(environ 48 pour cent) du march6 ambricain de la
potasse. La compagnie appelante disposait d'envi-
ron 34 pour cent de la part occup6e par la Saskat-
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sumption can be based on present knowledge and
on scientific assessment of known or proven
reserves, evidence was given that Saskatchewan
could supply world demand for potash for almost
1,500 years or for even a longer period. The trial
judge relied on this evidence for finding that the
Potash Conservation Regulations could not be said
to be a response to threatened shortages of the
mineral or to conservation needs.

Potash is also produced in the State of New
Mexico but production and quality, according to
the evidence, did not match that of Saskatchewan
and reserves were, apparently, minimal. There was
concern about the penetration of Saskatchewan
potash into the United States market, and a dump-
ing inquiry was instituted in the United States not
only in respect of Canadian exporters but as well
in respect of French and West German exporters.
A finding of dumping was made by the United
States Bureau of Customs in August of 1969 and
the matter was referred, as required by United
States law, to the United States Tariff Commis-
sion, which fixed a hearing for October 7, 1969.
Although the hearing commenced on that date and
a determination was obligatory by the end of
November 1969, in the events that happened the
tariff inquiry did not prove damaging to Saskatch-
ewan interests, although a determination of injury
and the likelihood of continuing injury was made
on November 21, 1969. The Government of Sas-
katchewan was aware of the course of proceedings
in the United States affecting Saskatchewan
potash, and was concerned about the damaging
effect of a tariff levy on exports from Saskatche-
wan. Equally, the New Mexico authorities were
concerned about loss of tax revenues from declin-
ing production and a federal tariff would not in
itself be of any help to them. Both were concerned
about overproduction and, in consequence, a drop
in world price.

In the result, a meeting took place in Santa Fe,
New Mexico, on October 6, 1969, between the
then Governor of New Mexico and the then

chewan sur le march6 ambricain. En ce qui con-
cerne les pr6visions de consommation mondiale
fond6es sur les connaissances actuelles et I'6valua-
tion scientifique des r6serves connues ou av6r6es,
on a d6pos6 en preuve que la Saskatchewan pou-
vait r6pondre A la demande mondiale de potasse
pendant environ 1,500 ans et peut-8tre meme plus.
Le juge de premiere instance s'est fond6 sur cette
preuve pour conclure qu'on ne pouvait pr6tendre
que les Potash Conservation Regulations avaient
6t6 adopt6s pour r6pondre A une menace de p6nu-
rie du minerai ou aux besoins de conservation.

L'Ptat du Nouveau-Mexique produit 6galement
de la potasse mais, selon la preuve, ni sa produc-
tion ni la qualit6 du minerai n'6galent celles de la
Saskatchewan et ses r6serves sont apparemment
minimes. On s'est inqui6t6 de la p6n6tration du
march6 am6ricain par la potasse de la Saskatche-
wan et les tats-Unis ont proc6d6 A une enquite
sur le dumping non seulement A l'6gard des expor-
tateurs canadiens, mais 6galement A l'6gard des
exportateurs frangais et ouest-allemands. En aotit
1969, le Bureau des douanes des ttats-Unis a
conclu au dumping et, conform6ment A la loi
am6ricaine, le dossier a 6t6 transmis A la Commis-
sion ambricaine du tarif qui a fix6 une audience au
7 octobre 1969. L'audience s'est ouverte A la date
pr6vue et la Commission devait rendre sa d6cision
A la fin de novembre 1969. En fin de compte,
I'enquite n'a aucunement port6 atteinte aux int6-
rets de la Saskatchewan, bien que, le 21 novembre
1969, on ait conclu A un pr6judice et A la probabi-
lit6 qu'il se poursuive. Le gouvernement de la
Saskatchewan 6tait au courant du d6roulement des
proc6dures engag6es aux Ptats-Unis A I'6gard de la
potasse de la Saskatchewan et s'inqui6tait du tort
que pourrait causer l'imposition d'un droit de
douane sur ses exportations. Le gouvernement du
Nouveau-Mexique s'inqui6tait 6galement d'une
perte de recettes fiscales due A la diminution de la
production et l'imposition d'un droit de douane
f6d6ral ne lui aurait t en soi d'aucun secours.
Tous deux craignaient une surproduction et une
baisse du prix mondial.

C'est pourquoi le gouverneur du Nouveau-Mexi-
que d'alors et le premier ministre de la Saskatche-
wan d'alors, et leurs adjoints, se sont rencontr6s A
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Premier of Saskatchewan and their respective
associates, at which time a draft of proposed Sas-
katchewan potash regulations was produced and
considered. A follow-up meeting took place in
Regina, Saskatchewan, on October 17, 1969.
There is no doubt that the Potash Conservation
Regulations, 1969, were the product of the two
meetings and were prompted by the economic
conditions that I have described. They were passed
on November 17, 1969, under Order in Council
1733/69 and amended on March 8, 1970, under
Order in Council 404/70. I will consider the prora-
tion scheme established by the Regulations and the
amendment thereof after I deal with the position
of the appellant Central Canada Potash Co. Lim-
ited in respect of its involvement in the potash
industry.

The appellant was born of an agreement be-
tween Noranda Mines Limited and Central Farm-
ers Fertilizer Company, a Chicago-based co-opera-
tive association which supplied large quantities of
fertilizer to numerous co-operative associations
and thus to farmer members thereof. Noranda had
done exploration work in Saskatchewan in respect
of potash mining and proposed to establish a mine
if it could find a secure market for the production.
It had extensive mineral rights in Saskatchewan
under freehold interests and under Crown lease
and held options to buy additional mineral lands.
Its agreement with Central Farmers, dated July 1,
1965, provided that it would establish a mine with
ancillary facilities, with a production capability of
not less than one million tons of muriate of potash
annually. Central Farmers agreed to buy half a
million tons annually over a period of twenty-
years, with the right to increase its purchases to
one and one-half million tons annually. The price
fixed for the purchases was the prevailing commer-
cial price less 15 per cent. Central Farmers was
given the option of requiring that the mine and
facilities be conveyed to a new company in which
Noranda would have a controlling 51 per cent
interest and Central Farmers the remaining 49 per
cent. The option was exercised, and the appellant
was incorporated and took a conveyance of the
mine as a going concern at a price just short of
$90,000,000. The Crown lease which Noranda
held was assigned to the appellant on July 15,

Santa Fe au Nouveau-Mexique le 6 octobre 1969;
c'est alors que le projet de r6glementation de la
potasse de la Saskatchewan a 6 pr6sent6 et
6tudi6. Une r6union compl6mentaire s'est tenue A
Regina en Saskatchewan le 17 octobre 1969. Il ne
fait aucun doute que les Potash Conservation
Regulations, 1969, sont le fruit de ces deux r6u-
nions et la cons6quence directe de la situation
6conomique que j'ai d6crite. Ces raglements ont
6t promulgu6s le 17 novembre 1969 par le d6cret
1733/69 et modifi6s le 8 mars 1970 par le d6cret
404/70. Avant d'examiner le programme de con-
tingentement 6tabli par les r6glements et leurs
modifications, je traiterai de la situation de l'appe-
lante, Central Canada Potash Co. Limited, dans
l'industrie de la potasse.

L'appelante est n6e d'une entente intervenue
entre Noranda Mines Limited et Central Farmers
Fertilizer Company, une association coop6rative de
Chigaco qui fournit de grandes quantit6s d'engrais
A de nombreuses associations coop6ratives et donc
A leurs membres. Noranda avait fait des travaux
d'exploration en Saskatchewan relativement aux
mines de potasse et se proposait d'y en ouvrir une
si elle pouvait s'assurer d'un march6 pour 6couler
sa production. Elle d6tenait d'importants droits
miniers en Saskatchewan en vertu de titres en
tenure libre et de baux de la Couronne et avait pris
des options d'achat sur d'autres terrains miniers.
L'entente conclue avec Central Farmers le ler juil-
let 1965 pr6voyait qu'elle ouvrirait une mine et
construirait les installations connexes, pour une
capacit6 de production annuelle d'au moins un
million de tonnes de chlorure de potassium. Cen-
tral Farmers a accept6 d'acheter annuellement,
pendant vingt ans, un demi-million de tonnes et
s'est r6serv6 le droit d'augmenter ses achats A un
million et demi de tonnes. Le prix fix6 6tait le prix
courant du march6 moins 15 pour cent. On avait
accord6 A Central Farmers l'option d'exiger que la
mine et les installations soient c6d6es A une nou-
velle compagnie qui appartiendrait A 51 pour cent
A Noranda et A 49 pour cent A Central Farmers.
L'option a 6t6 exerc6e et l'appelante a 6t6 consti-
tu6e en corporation; la mine lui a t6 c6d6e comme
une entreprise en activit6 pour un peu moins de 90
millions de dollars. Le bail de la Couronne d6tenu
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1970, with the consent of the Saskatchewan Gov-
ernment. The lease covered mineral rights under
statutory road allowances and, overall, gave
Noranda and later the appellant a continuous ore
body running through and connected with its other
holdings. I should add that the original agreement
between Noranda and Central Farmers was
amended on July 1, 1970, and on the same day a
novation agreement was made between them and
the appellant affirming the obligation to supply
potash to Central Farmers and the latter's obliga-
tion to buy. Supply under the agreement began in
February 1970.

The provisions of The Mineral Resources Act,
which were relied on to underpin the Potash Con-
servation Regulations and orders and directives
made thereunder, were ss. 3, 9 and 10, reading as
follows:

3. The purposes of this Act are:
(a) to promote and encourage the discovery, develop-
ment, management, utilization and conservation of
the mineral resources of Saskatchewan;
(b) to regulate the disposition of Crown mineral
lands;
(c) to protect the correlative rights of the owners of
surface rights and of mineral rights;
9. The minister may do such things as he deems

necessary to discover, develop, manage, utilize and con-
serve the mineral resources of Saskatchewan and, with-
out limiting the generality of the foregoing, the minister
may:

(a) make geological or mineralogical surveys or
examinations of Saskatchewan and carry on such
operations as may be considered necessary in connec-
tion therewith;
(b) make and carry out investigations, examinations,
experiments, tests and analyses of or pertaining to
minerals for the purpose of determining their scientif-
ic and economic value;
(c) prepare and publish such reports, diagrams, draw-
ings, maps and plans in connection with the mineral
resources of Saskatchewan as he deems necessary;
(d) establish and operate facilities for instruction and
training in the art of conserving, developing, exploring
for or prospecting for minerals;

(e) grant assistance upon such terms and conditions
as he deems advisable to promote exploration for,

par Noranda a 6t6 c6d6 A l'appelante le 15 juillet
1970 avec le consentement du gouvernement de la
Saskatchewan. Le bail accordait des droits miniers
assujettis A des contributions aff6rentes aux che-
mins et donnait en somme A Noranda, et par la
suite A l'appelante, un gisement continu reli6 A ses
autres terrains. Je dois ajouter que l'entente ini-
tiale entre Noranda et Central Farmers a 6t6
modifi6e le 1*' juillet 1970 et qu'A cette date, il y a
eu novation de l'entente entre eux et l'appelante,
r6affirmant l'obligation de l'appelante d'approvi-
sionner Central Farmers en potasse et l'obligation
de cette dernibre de I'acheter. L'approvisionne-
ment en potasse a commenc6 en f6vrier 1970.

Les Potash Conservation Regulations, les ordon-
nances et les directives en cause ont 6t promul-
gu6s en vertu des art. 3, 9 et 10 de The Mineral
Resources Act que voici:

[TRADUCTION] 3. La pr6sente loi a pour objet:
a) de promouvoir et de favoriser la prospection, la
mise en valeur, la gestion, I'exploitation et la conser-
vation des ressources minibres de la Saskatchewan;
b) de r6glementer I'ali6nation des terrains miniers de
la Couronne;
c) de prot6ger les droits corr6latifs des d6tenteurs de
droits de superficie et de droits miniers;
9. Le Ministre peut prendre toutes les mesures qu'il

estime n6cessaires pour la prospection, la mise en valeur,
la gestion, I'exploitation et la conservation des ressources
minibres de la Saskatchewan et, sans limiter la g6n6ra-
lit6 de ce qui pr6cde, le Ministre peut:

a) proc6der A des 6tudes gbologiques ou min6ralogi-
ques de la Saskatchewan, ou A des recherches y
aff6rentes, et entreprendre tous travaux jug6s n6ces-
saires A cet 6gard;
b) proc6der A des examens et analyses de minbraux
ou A des recherches, expkriences ou tests y aff6rents
dans le but d'6tablir leur valeur scientifique et
6conomique;
c) r6diger et publier des rapports, graphiques, dessins,
cartes et plans aff6rents aux ressources minidres de la
Saskatchewan qu'il estime n6cessaires;
d) crber et administrer des 6tablissements d'enseigne-
ment et d'apprentissage des m6thodes de conservation,
de mise en valeur et de prospection des minbraux ainsi
que d'exploration;
e) accorder son aide suivant les conditions qu'il
estime appropribes pour promouvoir l'exploration, la
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development, management, utilization and conserva-
tion of the mineral resources of Saskatchewan;

(f) prescribe the fees to be paid for any information
or services and reports, maps and other documents
furnished by the department to the public; and

(g) purchase and sell or otherwise dispose of or utilize
any product of the mineral resources of Saskatche-
wan.
10. (1) The Lieutenant Governor in Council may

make such regulations and orders not inconsistent with
this Act as he may deem necessary for the purpose of
carrying out its provisions according to their obvious
intent or to meet cases that may arise and for which no
provision is made therein and without limiting the gen-
erality of the foregoing may make regulations and
orders:

(k) governing the issue of licences under this Act;

(1) prescribing, in cases not otherwise provided for,
penalties for the breach of any regulations or orders
made under this Act;
(m) prescribing forms to be used under this Act;

(n) requiring from the holders, owners, occupiers or
operators of mines or mineral lands, reports and
statements respecting the work and operations con-
ducted at any time or on any mineral land;

(3) Every regulation and order made under this sec-
tion shall be deemed to be a part of this Act.

The Potash Conservation Regulations, passed on
November 17, 1969, provided for a prorationing
scheme to take effect on January 1, 1970. Sections
2, 3, 4 and 5 of the Regulations, so far as relevant
to these proceedings, were as follows:

2. (1) On and after January 1, 1970, the production
of potash is prohibited unless a producing licence
authorizing the production is granted by the minister
which licence shall be in such form and subject to such
conditions as the minister may determine.

(2) The minister may issue a producing licence to
produce potash in compliance with these regulations in
such form as the minister may determine and subject to
such conditions as may be stated in the licence, or he
may refuse to grant a producing licence.

mise en valeur, la gestion, I'exploitation et la conser-
vation des ressources minibres de la Saskatchewan;
/) fixer les droits qui seront exig6s du public pour
l'obtention de renseignements ou de services, de rap-
ports, de cartes et d'autres documents fournis par le
ministare; et
g) acheter, vendre ou autrement ali6ner ou exploiter
tout produit tir6 des ressources mini~res de la
Saskatchewan.
10. (1) Le lieutenant-gouverneur en conseil peut pro-

mulguer des r6glements et des ordonnances qui ne sont
pas incompatibles avec la pr6sente loi s'il estime qu'ils
sont n6cessaires pour y donner effet conform6ment A son
objet ou pour r6pondre aux situations auxquelles aucune
disposition ne s'applique et, sans limiter la g6n6ralit6 de
ce qui pr6cAde, il peut promulguer des raglements et des
ordonnances

k) r6gissant la d6livrance de licences en vertu de la
pr6sente loi;
1) pr6voyant, dans les cas qui ne sont pas envisag6s
par la Loi, des sanctions pour la violation des r6gle-
ments ou ordonnances promulgu6s sous son empire;
m) pr6voyant les formules A utiliser aux termes de la
pr6sente loi;
n) exigeant des d6tenteurs, propri6taires, occupants
ou exploitants de mines ou de terrains miniers, des
rapports et des 6tats relatifs aux travaux ex6cut6s en
tout moment ou sur tout terrain minier;

(3) Les raglements et ordonnances promulgu6s en
vertu de cet article seront r6put6s faire partie de la
pr6sente loi.

Les Potash Conservation Regulations, adopt6s le
17 novembre 1969, pr6voient l'entr6e en vigueur
du programme de contingentement le 1 janvier
1970. Voici les parties pertinentes en l'esp6ce des
art. 2, 3, 4 et 5 des r6glements:

[TRADUCTION] 2. (1) A compter du 1 janvier 1970,
il est interdit de produire de la potasse sans licence de
production d6livr6e par le Ministre en la forme et aux
conditions qu'il peut fixer.

(2) Le ministre peut d6livrer une licence de produc-
tion de potasse conform6ment aux pr6sents raglements,
en la forme que le ministre peut fixer et sous r6serve des
conditions qui peuvent tre 6nonc6es dans la licence. II
peut 6galement refuser d'accorder pareille licence.
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3. (1) On and after January 1, 1970, the disposal of
potash is prohibited unless a licence authorizing the
disposal is granted by the minister.

(2) The minister may issue a licence to dispose of
potash in compliance with these regulations and subject
to such conditions as may be stated in the licence, or he
may refuse to grant a disposal licence.

4. (1) For the proper utilization and conservation of
potash and for the protection of correlative rights of the
owners of mineral rights the minister may, if he deems it
advisable, order that a public inquiry may be held at
such time and at such place as he may designate for the
purpose of determining any or all of the following:

(a) a fair and reasonable price to the producer of
potash, free on board at the potash plant gate in
Saskatchewan, for all potash produced in the
province;
(b) the productive capacity of each potash mining
property;
(c) a proportionate share of production, if any, that
may be allocated to each potash mining property
required to meet the market demand for potash;
(d) the demand for potash or potash products for
reasonable current requirements and current con-
sumption or use within and outside the province,
together with such amounts as are reasonably neces-
sary for building up or maintaining reasonable storage
reserves and working stocks of potash and potash
products;
(e) any other matter that the minister deems
advisable.

5. (1) Where the minister decides that it is advisable
to limit the total amount of potash that may be pro-
duced in the province he shall allocate the allowable
production among the potash mining properties in pro-
duction in the province and may, in determining such
allocation, consider the following factors:

(a) basic allowables;
(b) definite and bonafide requirements for disposal;
(c) inventory requirements;

(d) any other matter that the minister deems
advisable.
(2) The minister may amend, revise or vary the

allowable production allocated to any or all potash
mining properties in production, with or without an
inquiry as he deems advisable, to meet changing condi-
tions or circumstances.

3. (1) A compter du 1-janvier 1970, if est interdit de
vendre de la potasse sans licence de vente accord6e par
le ministre.

(2) Le ministre peut d6livrer une licence de vente de
potasse conform6ment aux pr6sents r~glements, sous
r6serve des conditions qui peuvent 8tre 6nonc6es dans la
licence. II peut 6galement refuser d'accorder pareille
licence.

4. (1) Dans le but d'assurer I'exploitation rationnelle
et la conservation de la potasse et de prot6ger les droits
corr6latifs des propri6taires de droits miniers, le ministre
peut, s'il l'estime utile, ordonner aux temps et lieu qu'il
fixe, la tenue d'une enqubte publique sur un ou plusieurs
des points suivants:

a) le prix juste et raisonnable pour le producteur de
potasse, franco de bord A la sortie de l'usine de potasse
en Saskatchewan, pour toute la potasse produite dans
la province;
b) la capacit6 de production de chaque mine de
potasse;
c) le quota de production, s'il y a lieu, qui peut 6tre
attribu6 A chaque mine de potasse pour r6pondre A la
demande du march6 de la potasse;
d) la demande de potasse ou de ses sous-produits pour
r6pondre aux besoins courants raisonnables et A la
consommation ou A l'utilisation courantes A l'intbrieur
et A l'ext6rieur de la province, ainsi que les quantit6s
raisonnablement n6cessaires pour en constituer ou
conserver des r6serves et des stocks de roulement
suffisants;
e) tout autre point que le ministre estime appropri6.

5. (1) Lorsque le ministre juge appropri6 de limiter
la quantit6 de potasse qui peut etre produite dans la
province, il r6partit la production permise entre les
mines de potasse en exploitation et peut, aux fins de
cette r6partition, tenir compte des facteurs suivants:

a) les quotas de base;
b) les besoins pr6cis et r6cls aux fins de la vente;
c) les stocks n6cessaires;
d) tout autre facteur que le ministre estime
appropri6.
(2) Le ministre peut r6viser ou modifier la production

attribu6e A une ou plusieurs mines de potasse en exploi-
tation, afin de r6pondre aux changements de conditions
ou de circonstances. La tenue d'une enquate A cet 6gard
est A la discr6tion du ministre.
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The requirement of a disposal licence was aban-
doned by an amending Regulation 64/70 of
March 18, 1970, which repealed s. 3 and substitut-
ed a new s. 2 and a new s. 4(1)(a). These amend-
ments were as follows:

2. (1) The production of potash is prohibited unless a
producing licence authorizing the production is granted
by the minister which licence may be issued on such
basis and in such form and subject to such conditions as
the minister may deem appropriate to each proposed
production.

(2) Where the minister is satisfied that the produc-
tion proposed by the applicant for a licence to produce is
consistent with sound utilization and conservation prin-
ciples relating to the potash resources of the province he
may issue a producing licence, and where not so satisfied
he may refuse to issue such licence.

4. (1) ...

(a) the economic viability of the proposed production,
including such things as cost of production, method of
production, reserves for control of pollution, methods
of mining, costs of transportation and sale price.

On November 25, 1969, shortly after the Potash
Conservation Regulations were promulgated and
pursuant thereto, the responsible Minister sent the
following notice to Saskatchewan potash pro-
ducers:

NOTICE UNDER THE POTASH CONSERVATION
REGULATIONS, 1969

To all potash producers in Saskatchewan:

Notice is hereby given that I, Alexander C. Cameron,
Minister of Mineral Resources, do hereby declare that a
fair and reasonable price to the producer of potash, free
on board, at the potash plant in Saskatchewan, shall be
not less than thirty-three and three-quarters cents
(33.750) Canadian per unit of potassium oxide equiva-
lent for the purpose of:

(a) determining the demand for potash or potash
products for reasonable current requirements,
and current consumption or use within and with-
out Saskatchewan on and after January 1, 1970;
and

(b) prorationing the production and disposal of
potash and potash products in Saskatchewan
commencing January 1, 1970; and

(c) issuing producing licences and disposal licences
in Saskatchewan.

Les exigences touchant la licence de vente ont
t6 r6voqu6es i la suite de l'adoption du reglement

64/70 du 18 mars 1970 qui a abrog6 l'art. 3 et l'a
remplac6 par un nouvel art. 2 et un nouvel al.
4(1)a). Ces modifications se lisent ainsi:

[TRADUCTION] 2. (1) Il est interdit de produire de la
potasse sans licence de production d6livr6e par le minis-
tre, sur la base, en la forme et sous r6serve des condi-
tions que le ministre peut juger appropri6es A chaque
projet de production.

(2) Lorsque le ministre est convaincu que le projet de
production du requ6rant d'une licence de production est
compatible avec l'exploitation rationnelle et les principes
de conservation des ressources en potasse de la province,
il peut accorder une licence de production. En cas
contraire, il peut la refuser.

4. (1) ...

a) la viabilit6 6conomique du projet de production, y
compris le coat de production, les m6thodes de pro-
duction, les restrictions command6es par la lutte
contre la pollution, les m6thodes d'exploitation miniC-
res, le cofit du transport et le prix de vente.

Le 25 novembre 1969, peu apr6s la promulga-
tion des Potash Conservation Regulations et con-
form6ment A ces derniers, le ministre responsable a
fait parvenir l'avis suivant aux producteurs de
potasse de la Saskatchewan:

[TRADUCTION]
AVIS CONCERNANT LES POTASH CONSERVATION

REGULATIONS, 1969
A tous les producteurs de potasse de la Saskatchewan:

Avis est par la pr6sente donn6 que je, Alexander C.
Cameron, ministre des Ressources minfrales, proclame
que le prix juste et raisonnable qui doit 8tre vers6 au
producteur de potasse, franco de bord A la sortie de
l'usine de potasse en Saskatchewan, ne doit pas 6tre
inferieur i trente-trois cents et trois quarts (33.750)
canadiens par unitE d'6quivalent oxyde de potassium,
aux fins suivantes:

a) la fixation de la demande de potasse et de ses
sous-produits pour r6pondre aux besoins courants
raisonnables et A la consommation ou A l'utilisa-
tion courantes A l'interieur et A l'ext6rieur de la
Saskatchewan A compter du 1" janvier 1970; et

b) le contingentement de la production et la vente
de potasse et de ses sous-produits A compter du
l" janvier 1970; et

c) la d6livrance de licences de production et de
licences de vente en Saskatchewan.
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The minimum producer price was thus fixed, for
the stated purposes, clause (a) of the notice refer-
ring to "current consumption or use within and
without Saskatchewan".

The foregoing notice was followed by a Minis-
terial directive of February 24, 1970, which elabo-
rated on the minimum or floor price fixed by the
notice. It sought to outlaw any device or arrange-
ment that would reduce the established floor price.
The directive is reproduced in full in the reasons of
the Saskatchewan Court of Appeal, and I
reproduce it here as well:

On November 25, 1969, the Minister of Mineral
Resources issued a directive concerning the minimum
selling price of thirty-three and three-quarter cents
(33.750) per unit of potassium oxide equivalent, free on
board, at the plant gate in Saskatchewan, effective
January 1, 1970.

In order that there is a common understanding of the
interpretation and meaning of '33.750 Canadian per
unit K20 equivalent f.o.b. Saskatchewan plant', the
Department issues the following clarification:

1. MARKETING STRUCTURE-i.e.

(a) sales by producers with integrated operations
for production, marketing, sales and distribution;
and
(b) sales by producers through third party or
independent brokers, distributors, wholesalers, deal-
ers and other agents.

The established floor price is the minimum net selling
price for potash f.o.b. Saskatchewan plant and no dis-
count, commission or other consideration will be
allowed out of the established floor price, whether the
producer has an integrated operation or employs third
party or independent contractors for its sales and
distribution.

2. FREIGHT EQUALIZATION

The practice of absorbing freight costs by way of
freight equalization is in effect a discount and if such
practice reduces the established floor price, it will not be
permitted.

3. NATURE OF DISCOUNT AGREEMENTS AND

ARRANGEMENTS:

(a) for North American dealers;

(b) for offshore dealers.
No discounts that reduce the established floor price will
be allowed in either case.

Le prix minimum regu par le producteur est ainsi
fix6 pour les fins 6nonc6es, dont celle pr6vue A la
clause a) de l'avis, qui mentionne [TRADUCTION]
ala consommation ou l'utilisation courantes A l'in-
thrieur et A l'ext6rieur de la Saskatchewan,.

Cet avis fut suivi, le 24 f6vrier 1970, d'une
directive ministbrielle qui traite du prix minimum
ou prix plancher fix6 par l'avis. Elle cherche A
proscrire tout artifice ou entente qui pourrait dimi-
nuer le prix plancher 6tabli. La directive est repro-
duite en entier dans les motifs de jugement de la
Cour d'appel de la Saskatchewan et je la cite
6galement:

[TRADUCTION] Le 25 novembre 1969, le ministre des
Ressources minbrales a publi6 une directive sur le prix
de vente minimum de trente-trois cents et trois quarts
(33.750) par unit6 d'6quivalent oxyde de potassium,
franco de bord A la sortie de l'usine en Saskatchewan, en
vigueur A compter du 1 janvier 1970.

Afin que l'expression d33.750 canadiens par unit6
d'6quivalent K20, f.o.b. A l'usine en Saskatchewan, soit
comprise et interpr6t6e de fagon uniforme, le ministare
apporte les 6claircissements suivants:

1. SYSTtME DE COMMERCIALISATION-c.-A-d.
a) ventes effectu6es par les producteurs dont la
production, la commercialisation, les ventes et la
distribution sont unifi6es; et
b) ventes effectu6es par les producteurs par I'inter-
m6diaire de tiers ou de courtiers ind6pendants, de
distributeurs, de grossistes, de marchands ou autres
mandataires.

Le prix plancher 6tabli est le prix de vente net minimum
de la potasse, f.o.b. A l'usine en Saskatchewan, et il ne
sera autorisi aucun rabais, commission ni autre contre-
partie sur ce prix, que I'exploitation du producteur soit
uniflie ou qu'il retienne les services de tiers ou de
sous-traitants indipendants pour les ventes et la
distribution.

2. PPRPQUATION DU TARIF-MARCHANDISE
L'usage qui consiste d absorber le coat du transport

au moyen de la piriquation du tarif-marchandise est
en fait un rabais et ne sera pas permis, s'il r6duit le prix
plancher 6tabli.

3. NATURE DES ENTENTES SUR LES RABAIS:

a) pour la march6 de I'Ambrique du nord;

b) pour le march6 d'outre-mer.
Dans aucun de ces deux cas, il ne sera autorise de
rabais qui riduise le prix plancher dtabli.
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4. DISCOUNTS ON CASH SALES

The established floor price shall not be reduced by
discounts for cash. The floor price is based on cash sales
or payment within 30 days of sale. No credit sales for
over 30 days that in effect reduce the established floor
price will be permitted.

5. ARRANGEMENTS BETWEEN PRODUCER AND PRO-

DUCER TO MEET THE OVERALL PRORATED ALLOW-

ABLES

Subject to prior application to, and approval of, the
Minister of Mineral Resources, internal arrangements
may be made by a Saskatchewan potash producing
company to meet its market requirements from the
allocated allowable of another Saskatchewan producer,
without regard to the established floor price in so far as
such transfer of allowable between one Saskatchewan
producer to another Saskatchewan producer is con-
cerned, provided that the sale price of potash so pro-
duced complies with the requirements of the established
floor price when such potash moves out of Saskatche-
wan.

6. APPLICATION OF FLOOR PRICE TO ALL GRADES OF

POTASH

The established floor price applies to potassium oxide
equivalent content, regardless of grades of potash.

7. UNDERESTIMATED COSTS FOR FREIGHT, STORAGE,

CONTAINER EXPENSES, ETC.

The department will not make any allowance for
errors, miscalculation of unexpected increases in
freight, storage and other costs on sales of potash,
whether for present or future delivery. Sales contracts
must so provide that the floor price for potash f.o.b.
Saskatchewan plant will not be violated.

8. CONSIGNMENT SALES

All sales on consignment will be treated as the con-
signor's (seller's) inventory and must comply with the
floor price requirement.

9. COST OF LEASING FREIGHT CARS, DEMURRAGE,

UNLOADING, ETC.

The cost of leasing freight cars, demurrage, unload-
ing, etc. cannot be charged against the established floor
price but shall be over and above the floor price.

The prorationing scheme first introduced under
the Regulations, and known as the ABC scheme, is

4. RABAIS SUR LES VENTES AU COMPTANT

Aucun rabais sur les ventes au comptant ne doit
riduire le prix plancher dtabli. Le prix plancher vaut
pour les ventes au comptant ou les paiements dans les 30
jours de la vente. Aucune vente h cridit de plus de 30
jours qui a pour effet de riduire le prix plancher itabli,
ne sera permise.

5. ENTENTES ENTRE PRODUCTEURS POUR SE CONFOR-
MER AUX CONTINGENTS GLOBAUX

Sous riserve de la prisentation prialable d'une
demande au ministre des Ressources mindrales et de
I'approbation de ce dernier, une compagnie de la Sas-
katchewan productrice de potasse peut, dans le but de
rdpondre aux besoins de son marchi, conclure une
entente privoyant I'acquisition du quota attribui a un
autre producteur de la Saskatchewan, sans igard au
prix plancher itabli, pourvu que le prix de vente de la
potasse ainsi produite respecte le prix plancher itabli
lorsque cette potasse sort de la Saskatchewan.

6. APPLICATION DU PRIX PLANCHER A TOUTES LES
QUALITVS DE POTASSE

Le prix plancher 6tabli s'applique A un volume
d'6quivalent oxyde de potassium, indipendamment de la
qualiti de la potasse.

7. SOUS-ESTIMATION DU COOT DE TARIF-MARCHAN-

DISE, DE L'ENTREPOSAGE, DES CONTENEURS, ETC.

Le ministire n'accordera aucune remise pour les
erreurs et les micomptes des augmentations imprivues
du tarif-marchandise, de l'entreposage et des autres
coats affirents d la vente de la potasse, que la livraison
soit immidiate ou 6 terme. Les contrats de vente doi-
vent stipuler que le prix plancher de la potasse, f.o.b. A
l'usine en Saskatchewan, sera respectE.

8. VENTES PAR CONSIGNATION

Tous les produits vendus par consignation seront
riputis faire partie de l'inventaire du consignataire
(vendeur) et doivent respecter le prix plancher.

9. COOT DE LOCATION DES WAGONS DE MARCHANDI-

SES, DES SURESTARIES, DU DLCHARGEMENT, ETC.

Le coa~t de location des wagons de marchandises, des
surestaries, du dichargement, etc. ne peut itre prilevi
sur le prix plancher itabli mais doit y itre ajouti.

Le premier programme de contingentement
adopt6 en vertu des r6glements et d6sign6 sous le
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described in the reasons of the trial judge, as
follows:

The ingredients of the formula for prorationing pro-
duction among the producers were: (1) the productive
capacity of each mining property; (2) the estimated
demand for Saskatchewan potash or potash products for
reasonable current requirements and consumption or use
within and outside the Province; and (3) the amounts of
potash and potash products each producer reasonably
required to keep in storage for working stock and for
reserves. The ABC scheme allowed each producer to
produce and sell 40% of its productive capacity and no
more until every mine had produced and sold this basic
quota. Producers holding orders in excess of this amount
could purchase potash from mines that had not yet
reached their 40% quota. After every producer in Sas-
katchewan had produced and sold its quota, then and
only then, producers that still had unfilled orders could
apply to the Minister for supplementary licences to
produce and sell additional amounts. The Minister in his
discretion could grant or refuse any such application.
... The scheme allowed each producer additional pro-
duction for storage and reserve purposes up to 55% of
the producer's storage capacity.

A similar description is found in the reasons of the
Saskatchewan Court of Appeal.

Producing and disposal licences were granted to
Noranda under date of December 12, 1969, to
take effect from January 1, 1970, for a term of
three months. The licences authorized the produc-
tion of 77,440 short tons (K20 equivalent) of
potash or potash products, and required reporting
to the Minister of production of potash or potash
products in accordance with the Potash Conserva-
tion Regulations and also required compliance
with all applicable Acts, regulations, orders and
directives governing, inter alia, production, conser-
vation, processing, disposal, marketing, supplying,
delivering and storage of potash and potash prod-
ucts. The disposal licence was in similar terms save
that it referred to disposal rather than production.

nom de programme ABC est d6crit en ces termes
dans les motifs de jugement du juge de premibre
instance:

[TRADUCTION] Voici les 616ments de la formule de
r6partition de la production entre les producteurs: (1) la
capacit6 de production de chaque mine; (2) la demande
projet6e de potasse produite en Saskatchewan ou de ses
sous-produits pour r6pondre aux besoins courants rai-
sonnables et A la consommation ou A l'utilisation couran-
tes A l'intbrieur et A l'ext6rieur de la province; et (3) les
quantit6s de potasse ou de ses sous-produits que chaque
producteur doit raisonnablement entreposer pour les
stocks de roulement et les r6serves. Le programme ABC
permet A chaque producteur de produire et de vendre au
maximum 40 pour cent de sa capacit6 de production
tant que chaque mine n'a pas produit et vendu ce quota
de base. Les producteurs dont les commandes d6passent
cette quantit6 peuvent acheter de la potasse aux mines
qui n'ont pas encore produit leur quota de 40 pour cent.
Lorsque chaque producteur de la Saskatchewan a pro-
duit et vendu son quota, et uniquement A ce moment, les
producteurs dont certaines commandes n'ont pas 6t6
remplies peuvent demander au ministre des licences
suppl6mentaires pour pouvoir produire et vendre des
quantit6s additionnelles de potasse. Le ministre a le
pouvoir discr6tionnaire de faire droit A cette demande ou
de la rejeter. . . . Le programme permet A chaque pro-
ducteur de produire en outre pour ses stocks de roule-
ment et r6serves jusqu'A 55 pour cent de sa capacit6
d'entreposage.

La Cour d'appel de la Saskatchewan a donn6 une
description semblable dans ses motifs de jugement.

Le 12 d6cembre 1969, Noranda a obtenu des
licences de production et de vente entrant en
vigueur le ler janvier 1970 pour une dur6e de trois
mois. Ces licences autorisaient la production de
77,440 tonnes courtes (6quivalent K20) de potasse
ou de ses sous-produits et exigeaient qu'un rapport
soit fait au ministre sur la production de potasse
ou de ses sous-produits conform6ment aux Potash
Conservation Regulations; elles exigeaient 6gale-
ment que soient observ6s toutes les lois, tous les
r~glements, ordonnances et directives applicables
r6gissant notamment la production, la conserva-
tion, le traitement, la vente, la commercialisation,
I'approvisionnement, la livraison et I'entreposage
de la potasse et de ses sous-produits. La licence de
vente 6tait r6dig6e dans les m6mes termes, mais
visait la vente au lieu de la production.
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A second producing licence was granted to
Noranda on February 24, 1970, for a four month
term from March 1, 1970, and it provided for the
production of 120,294 short tons. It was made a
condition of the licence that the floor price (previ-
ously referred to herein) should be observed. A
disposal licence on the same terms was granted in
respect of 116,056 short tons of potash. Shortly
thereafter, the Government dispensed with dispos-
al licences. The trial judge in his reasons referred
to a statement of the then responsible provincial
Minister that this was done "in compliance with
the request of the Department of Justice of the
Federal Government". The Minister advised pro-
ducers of the elimination of disposal licences in a
letter of March 24, 1970, which read in part as
follows:

Essentially the amendments dispense with the provi-
sions for disposal licences and prorationing and market-
ing will be maintained through the issuance of produc-
ing licences. Other than this change, the same rules and
procedure that are now in effect will apply. The form of
the producing licence may have to be changed to comply
with the present procedure in order to permit production
only for the purpose of fulfilling commitments for the
sale of potash at not less than the established floor price.

The Department will be pleased to explain any ques-
tions arising from the amendments to The Potash Con-
servation Regulations, 1969.

On July 14, 1970, the appellant company, which
had by then come into existence, was given a
twelve-month producing licence effective from
July 1, 1970, for the production of 362,242 short
tons, subject to certain quarterly limitations on the
scale of production. As before, the licence was
conditioned on observance of the minimum price
previously fixed. A producing licence for a further
twelve-month period from July 1, 1972, was grant-
ed on June 20, 1972, authorizing the production of
442,647 short tons of KO equivalent of potash or
potash products. The licensee was required to
submit a schedule of its planned production and
the previous licence condition of observance of the
floor price was replaced by another formula read-
ing as follows:

Une deuxidme licence de production a 6t6 accor-
d6e A Noranda le 24 f6vrier 1970 pour une dur6e
de quatre mois commengant le l- mars 1970. Elle
pr6voyait la production de 120,294 tonnes courtes.
Une des conditions de cette licence 6tait le respect
du prix plancher (dont il est fait mention pr~c6-
demment). Une licence de vente r6dig6e dans les
m8mes termes a 6 accord6e relativement A 116,-
056 tonnes courtes de potasse. Peu aprbs, le gou-
vernement a supprim6 les licences de vente. Dans
ses motifs de jugement, le juge de premiere ins-
tance a fait 6tat d'une d6claration du ministre
provincial alors responsable selon lequel la sup-
pression avait 6t6 faite [TRADUCTION] 44 la
demande du minist~re de la Justice du gouverne-
ment f6d6ral*. Le Ministre a inform6 les produc-
teurs de la suppression des licences de vente par
lettre dat6e du 24 mars 1970 dont voici un extrait:

[TRADUCTION] Pour I'essentiel, les modifications sup-
priment les dispositions relatives aux licences de vente.
La r6glementation du contingentement et de la commer-
cialisation est maintenue et sera assur6e par la d6li-
vrance de licences de production. Mise A part cette
modification, les rigles et la procidure actuellement en
vigueur s'appliquent toujours. La forme de la licence de
production sera peut-8tre modifi6e pour respecter la
proc6dure actuelle de fagon A autoriser uniquement la
production n6cessaire pour remplir les engagements de
vente de potasse A un prix au moins 6gal au prix
plancher 6tabli.

Le ministbre se fera un plaisir de r6pondre A toute
question sur les modifications apport6es aux Potash
Conservation Regulations, 1969.

Le 14 juillet 1970, la compagnie appelante, qui
avait 6t constitu6e dans l'intervalle, a obtenu une
licence de production d'une dur6e de douze mois
commengant le l' juillet 1970, pour la production
de 362,242 tonnes courtes, sous r6serve de restric-
tions trimestrielles. Comme avant, une des condi-
tions de la licence 6tait le respect du prix minimum
pr6alablement fix6. Le 20 juin 1972, on lui a
accord6 une autre licence de production d'une
dur6e de douze mois commengant le 1er juillet
1972, qui autorisait la production de 442,647
tonnes courtes d'6quivalent KO ou de ses sous-
produits. Le ditenteur de licence devait soumettre
un calendrier de production et la condition de la
licence pr6c6dente quant au respect du prix plan-
cher y 6tait remplacae par une autre r6dig6e en ces
termes:
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7. Other provisions: This production licence is valid
solely upon the condition that the production of potash
is only for the purpose of fulfilling commitments that
are made for the sales of potash which are in the opinion
of the Minister or to the satisfaction of the Minister at
not less than the basic price established by the Minister,
unless otherwise specifically authorized by the Minister.

As of July 1, 1972, however, the ABC proration-
ing scheme was replaced by the so-called FP
scheme, described as a flat prorationing scheme.
Plans for the replacement were indicated in a
program review dated March 2, 1972, sent to each
producer. A directive of June 30, 1972, set up an
allocation formula in these words:

Each producer's share of production to meet the
market demand for Saskatchewan potash will be allocat-
ed according to a proration formula based solely on the
productive capacity of each producing potash plant,
except where the allocations are established by a pro-
duction agreement approved by the Minister of Mineral
Resources.

The allocation made thereunder of the productive
capacity of each producer could be changed only
with the approval of the responsible Minister. A
control procedure was also set out. The control
provisions included the following:

B2 A basic production allowable calculated according
to the allocation formula and based on 95 per cent of the
estimated market demand will be granted to each
producer.

B3 Unless otherwise authorized, the inventory of
each producer at year end shall not be less than inven-
tory at the beginning uf the year.

B4 After ... a producing licence (has) issued to each
producer, each producer will be required to submit a
production schedule indicating how it proposes to fulfill
the licence. Any reasonable production schedule that
does not adversely affect employment will be approved.

B5 Since each producer's production allocation for
the purpose of meeting the estimated market demand
for Saskatchewan potash will be limited to the same
percentage of capacity that total market sales for the
year are of total productive capacity (i.e. all producers

[TRADUCTION] 7. Autres dispositions: Cette licence
de production n'est valide que si la production de potasse
sert sculement A remplir les engagements de vente de
potasse A un prix qui, de l'avis du ministre ou A sa
satisfaction, n'est pas inf6rieur au prix de base qu'il a
6tabli, sauf autorisation expresse de sa part.

Toutefois, le programme de contingentement
ABC a 6t6 remplac6 A compter du l' juillet 1972
par ce qu'il est convenu d'appeler le programme
FP, soit un programme de contingentement uni-
forme. Le projet de changement a 6 annonc6
dans une 6tude du programme dat6e du 2 mars
1972 et envoybe A chaque producteur. Une direc-
tive du 30 juin 1972 a 6tabli en ces termes un
programme de r6partition:

[TRADUCTION] Le quota de production de chaque
producteur pour r6pondre A la demande du march6 de la
potasse de la Saskatchewan sera attribu6 conform6ment
A une formule de contingentement fond6e uniquement
sur la capacit6 de production de chaque usine de
potasse, sauf dans les cas oO la r6partition est fix6e par
une entente de production approuv6e par le ministre des
Ressources minbrales.

La r6partition ainsi 6tablie selon la capacit6 de
production de chaque producteur ne pouvait 6tre
modifie qu'avec l'approbation du ministre respon-
sable. Des modalit6s de contr8le, dont les suivan-
tes, 6taient 6galement prbvues:

[TRADUCTION]
B2 Il sera attribu6 A chaque producteur un quota de

production de base calcul6 conform6ment A la formule
de r6partition et fond6 sur 95 pour cent de la demande
estimative du march6.

B3 Sauf autorisation expresse, le stock de fin d'ann6e
de chaque producteur ne sera pas inf6rieur A celui du
d6but de l'ann6e.

B4 Apr6s la dblivrance d'une licence de production,
chaque producteur devra soumettre un calendrier de
production indiquant comment il pr6voit satisfaire aux
conditions de la licence. Sera approuv6 tout calendrier
raisonnable de production qui ne portera pas atteinte d
I'emploi.

B5 Puisque le quota de production attribu6 A chaque
producteur pour r6pondre A la demande estimative du
march6 de la potasse de la Saskatchewan sera limit6 au
mime pourcentage que le pourcentage du total des
ventes annuelles sur le march6 par rapport A la capacit6
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operate at the same percentage of capacity), it is impor-
tant that each producer be aware of the performance of
the rest of the industry. Producers that may be short of
allocation to meet their requirements will be expected to
plan their purchases from, or share their markets with,
other Saskatchewan producers early in the year to
ensure that each producer will have some allocation
remaining during the spring season and a reasonable
degree of balance between producers is maintained
throughout the year. It is important to understand that
additional allocations will not be issued until the Depart-
ment is convinced that each and every producer will be
able to market its basic production allowable.

B7 After the end of the fertilizer year the allocation
will be recalculated based on the proration formula and
the actual market deliveries. Producers that exceed these
allocations will be required to purchase potash from the
producers that failed to meet their allocations. All pro-
ducers will be brought into balance in this manner by
the end of the second quarter of the next fertilizer year
(December 31).

B8 Any infraction of the control procedures herein
contained may result in a suspension or cancellation of a
producing licence or a penalty by way of a reduced
allowable at the discretion of the Minister in consulta-
tion with the Potash Conservation Board.

C. The Department is in favour of a strong export
association, with membership by all producers, to handle
all offshore sales of Saskatchewan potash and therefore
supports the organization Canpotex Limited, now being
reorganized with this goal in mind.

The Department will reduce the yearly production
allocation of any producer that is not a member of
Canpotex by the ratio of offshore sales to total sales of
Saskatchewan produced potash in the last calendar year.
The degree to which each member company of Can-
potex participates in offshore sales will have no effect on
its yearly allocation.

The reference to Canpotex was a reference to
an unincorporated association of Saskatchewan
potash producers which was incorporated on July
21, 1970, as Canpotex Limited. Evidence was
given that the purpose of Canpotex was to develop
overseas markets for Saskatchewan potash. The
programme review of March 2, 1972, which con-
templated the flat prorationing scheme, contained

totale de production (c.-A-d. que le mime pourcentage
de capacit6 sera attribu6 & tous les producteurs), il est
important que chaque producteur connaisse le rende-
ment du reste de l'industrie. Les producteurs dont les
quotas seront insuffisants pour r6pondre A leurs besoins
seront tenus d'acheter les quotas d'autres producteurs de
la Saskatchewan ou de partager leurs marchis avec ces
derniers en d6but d'ann6e afin qu'au printemps, il reste
encore A chaque producteur un certain quota et qu'un
6quilibre raisonnable soit maintenu entre les producteurs
pendant l'annbe. I est important de comprendre que le
ministbre n'accordera pas de quota suppl6mentaire tant
qu'il ne sera pas persuad6 que chaque producteur pourra
commercialiser son quota de production de base.

B7 A la fin de l'ann6e-engrais, le quota sera recalcul6
suivant la formule de contingentement et les livraisons
r6elles. Les producteurs qui auront d6pass6 leur quota
seront tenus d'acheter de la potasse aux producteurs qui
n'auront pas atteint le leur. La production de tous les
producteurs s'6quilibrera de cette fagon vers la fin du
deuxiame quart de I'ann6e-engrais suivante (31 d6cem-
bre).

B8 Toute violation des modalit6s de contr6le pr6vues
aux pr6sentes peut entrainer la suspension ou l'annula-
tion d'une licence de production ou une sanction par voie
de r6duction du quota, A la discr6tion du ministre aprbs
consultation du Potash Conservation Board.

C. Le ministbre encourage la formation d'une solide
association d'exportation, dont tous les producteurs
seraient membres, pour s'occuper de toutes les ventes
outre-mer de la potasse de la Saskatchewan, et donne
donc son appui A Canpotex Limited que l'on r6organise
dans ce but.

Le ministbre r6duira le quota de production annuelle
de tout producteur qui ne sera pas membre de Canpotex
proportionnellement au rapport entre les ventes outre-
mer et les ventes totales de potasse produite en Saskat-
chewan au cours de la dernidre ann6e civile. I ne sera
pas tenu compte lors de la fixation du quota annuel des
compagnies membres de Canpotex de leur participation
dans les ventes outre-mer.

Quand on parle de Canpotex, on se r6fire A une
association de producteurs de potasse de la Saskat-
chewan qui n'a 6t6 constitu6e en corporation sous
le nom de Canpotex Limited que le 21 juillet 1970.
La preuve indique que Canpotex a pour objectif de
d6velopper des march6s d'outre-mer pour la
potasse de la Saskatchewan. L'6tude du pro-
gramme du 2 mars 1972, qui pr6voit le contingen-
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a reference to Canpotex under the heading
"Export Association", as follows:

Every effort will be made to have all Saskatchewan
producers intending to participate in offshore markets
become members of an export association now being
reorganized under the name Canpotex Limited. In order
for the new formula to work effectively it is imperative
an export association be successful. Therefore all alloca-
tions for offshore markets will be through Canpotex.

Another directive related to the introduction of
the FP scheme, entitled Potash Price Stabilization
Directive, PCD-2, dated June 23, 1972, and also
effective July 1, 1972, maintained the existing
floor price as a licensing condition, in the following
terms:

A. MINIMUM PRICE CONDITION

Potash producing licences will be valid solely upon the
condition that the production of potash is only for the
purpose of fulfilling commitments that are made for the
sales of potash which are in the opinion of the Minister
or to the satisfaction of the Minister, at not less than the
minimum price established by the Minister, unless
otherwise specifically authorized by the Minister.

The minimum net selling price shall be thirty-three
and three-quarter cents (33.750) Canadian per unit of
potassium oxide equivalent, free on board at the plant
gate in Saskatchewan.

This directive was replaced in a few months by
Directive PCD-3, dated August 21, 1972, and
effective September 1, 1972. It prohibited all sales
on consignment, on which there had formerly been
regulatory rules.

The appellant company, having regard to its
supply commitments to Central Farmers, objected
to the FP scheme which, based on productive
capacities of the various producers and on alloca-
tion formulas involving market sharing, would pre-
vent it from fulfilling its commitments unless it
obtained supplementary licences. When its alloca-
tion for the 1972-1973 fertilizer year was short of
its contractual obligation, it sought an increase
and, on being refused, brought mandamus pro-
ceedings to -compel the issue of a licence for a
production quota that would enable it to meet its
contractual commitment. It failed in those pro-
ceedings at first instance, in the Saskatchewan

tement uniforme, fait mention en ces termes de
Canpotex, sous le titre cassociation d'exportations:

[TRADUCTION] Nous ferons notre possible pour que
tous les producteurs de la Saskatchewan int6ress6s aux
march6s d'outre-mer adhdrent A une association d'expor-
tation qui est maintenant r6organis6e sous le nom de
Canpotex Limited. L'efficacit6 du nouveau programme
d6pend du succas de l'association d'exportation. En con-
s6quence, toutes les demandes de quota pour les march6s
d'outre-mer devront passer par Canpotex.

Une autre directive relative A l'introduction du
programme FP intitul6e Potash Price Stabilization
Directive, PCD-2, du 23 juin 1972 qui est 6gale-
ment entr6e en vigueur le 1c' juillet 1972, subor-
donne en ces termes la d6livrance de licences au
respect du prix plancher fix6:

[TRADUCTION] A. PRIX MINIMUM

Les licences de production de potasse ne seront valides
que si la production de potasse sert seulement A remplir
des engagements de vente de potasse A un prix qui, de
l'avis du ministre ou A sa satisfaction, n'est pas inf6rieur
au prix de base qu'il a 6tabli, sauf autorisation expresse
de sa part.

Le prix de vente net minimum est de trente-trois cents
et trois quarts (33.750) canadiens par unit6 d'6quivalent
oxyde de potassium, franco de bord A la sortie de l'usine
en Saskatchewan.

Cette directive a 6t6 remplac6e quelques mois plus
tard par la directive PCD-3 du 21 aoilt 1972
entr6e en vigueur le l- septembre 1972. Elle inter-
dit les ventes par consignation, qui avaient 6t6
r6glement6es auparavant.

Compte tenu des engagements pris vis-A-vis de
Central Farmers, la compagnie appelante s'est
oppos6e au programme FP qui, fond6 sur les capa-
cit6s de production des diff6rents producteurs et
sur des formules de contingentement entrainant le
partage du march6, I'empachait de respecter ses
engagements sans licences suppl6mentaires.
Comme le quota pr6vu pour l'ann6e-engrais 1972-
1973 6tait insuffisant pour remplir ses obligations
contractuelles, elle chercha A obtenir une augmen-
tation. Elle essuya un refus et intenta des proc6du-
res en mandamus pour obliger le ministbre A lui
d6livrer une licence qui lui accorderait un quota de
production assez 6lev6 pour lui permettre de res-
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Court of Appeal and in this Court: see [1972] 6
W.W.R. 62; [1973] 1 W.W.R. 193; [1973] 2
W.W.R. 672. During those proceedings it was
advised by a letter of September 20, 1972, from
the Deputy Minister that its production schedule
for the year commencing July 1, 1972, was out of
line with governmental requirements and that it
must reduce its monthly production to conform
thereto. This the appellant did but on December
11, 1972, it instituted the action which gave rise to
the appeal to this Court.

II

The trial judge came to the conclusion, upon his
review of the evidence (and I should note here that
he admitted a wide range of extrinsic evidence
most of which the Court of Appeal held was
inadmissible) and upon a lengthy examination of
applicable case law (1) Orders in Council 1733/69
and 404/70, (2) the Potash Conservation Regula-
tions, 1969, being Regulation 287/69, (3) the
ABC and FP schemes, and (4) the directives and
licences issued by the Minister and Deputy Minis-
ter for implementing the schemes were all ultra
vires as an invasion of the exclusive federal power
in relation to the regulation of trade and com-
merce. He also made a declaration that the Potash
Conservation Regulations, 1969 and amendments
thereto were not passed for any of the purposes
authorized by ss. 3, 9 and 10 of The Mineral
Resources Act and were ultra vires as going
beyond the powers delegated by the Act.

This Court is not concerned in this appeal with
the last-mentioned declaration, but I should point
out that the Legislature of Saskatchewan amended
The Mineral Resources Act a year after the decla-
ration was made in order to rectify any deficiency
in the statute to support the validity of the Potash
Conservation Regulations, 1969: see 1976 (Sask.),
c. 36. The amending Act was given retroactive
force for this purpose, and counsel in the case were
called back for re-argument in the Court of
Appeal on its effect. Chief Justice Culliton took
the following position on the amendment:

pecter ses obligations contractuelles. Elle fut
d6bout6e en premiere instance, devant la Cour
d'appel de la Saskatchewan et devant cette Cour:
voir [1972] 6 W.W.R. 62; [1973] 1 W.W.R. 193;
[1973] 2 W.W.R. 672. Dans l'intervalle, le sous-
ministre l'a informbe, par lettre du 20 septembre
1972, que son calendrier de production pour l'an-
n6e commengant le 1 juillet 1972 n'6tait pas
conforme aux exigences gouvernementales et
qu'elle devait en cons6quence diminuer sa produc-
tion mensuelle. C'est ce qu'elle a fait, mais, le 11
d6cembre 1972, elle a institu6 l'action qui a donn6
naissance au present pourvoi.

II

Apris un examen de la preuve (y compris beau-
coup de preuve extrins6que qui fut presque toute
jug6e irrecevable par la Cour d'appel) et une
longue 6tude de la jurisprudence applicable, le
juge de premiere instance a conclu que (1) les
d6crets 1733/69 et 404/70, (2) les Potash Conser-
vation Regulations, 1969, soit le r6glement
287/69, (3) les programmes ABC et FP et (4) les
directives et les licences 6tablies par le ministre et
le sous-ministre pour donner effet aux programmes
sont tous ultra vires parce qu'ils empidtent sur le
pouvoir exclusif du f6d6ral de r6glementer les
6changes et le commerce. II a 6galement d6clar6
que les Potash Conservation Regulations, 1969, et
leurs modifications n'ont pas 6t6 adoptbs dans l'un
des buts vis6s aux art. 3, 9 et 10 de The Mineral
Resources Act et sont ultra vires parce qu'ils
outrepassent les pouvoirs d616gubs par la Loi.

Cette derniare conclusion n'est pas en cause
dans le pr6sent pourvoi, mais je dois souligner que
la 16gislature de la Saskatchewan a modifi6 The
Mineral Resources Act un an plus tard pour corri-
ger toute lacune de la Loi qui aurait pu porter
atteinte A la validit6 des Potash Conservation
Regulations, 1969: voir 1976 (Sask.), chap. 36. La
loi modificatrice avait un effet r6troactif et les
avocats au dossier ont dfi pr6senter de nouvelles
plaidoiries A cet 6gard devant la Cour d'appel.
Voici l'opinion du juge en chef Culliton au sujet de
la modification:
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In short, the effect of the amending legislation,
whether necessary or not, was to limit any basis for
suggesting that the Regulations, the Minister's actions,
the Minister's and departmental directives, the ABC
and FP schemes and the right to cancel either a produc-
ing licence or subsurface mineral lease were not author-
ized by The Mineral Resources Act.

In my opinion, unless it can be said the amendments
are ultra vires, this end has been accomplished. Once
the effect is given to the amendments, then it can be
said, the only issue is whether or not in purporting to
carry out schemes as authorized by the Statute such
schemes were invalid in that in their true nature and
character they were directed to the regulation of trade
and commerce.

I can accept this assessment for the purpose of
reaching the constitutional question in the present
case. It must, however, be obvious that an author-
izing statute which, in the generality of its terms,
is not itself impeachable (because it is open to a
construction which assures its validity), cannot
sustain regulations or orders which, taken by
themselves, are ultra vires under the British North
America Act. Indeed, if the invalid regulations or
orders are so intertwined with the authorizing
statute as to stamp it with their character, the
statute itself would be vulnerable. I do not find it
necessary to enter into such an inquiry in the
present case.

The declaration of unconstitutionality by the
trial judge was founded upon the following con-
siderations as expressed in his reasons:

A study of the regulations and a consideration of the
extrinsic evidence relevant to the purposes for which
they were passed establishes that the real aims and
purposes of the [Executive] Council were as follows:

Firstly: to restrict and limit the export of Saskatche-
wan potash into the United States.

Secondly: to control and impede the flow of trade in
potash between Saskatchewan producers and the resi-
dents of other provinces of Canada unless they paid such
price and obeyed such conditions as the Minister of
Mineral Resources saw fit to demand and impose from
time to time. Thus the Regulations and the ABC scheme
were, in fact, designed to interfere with and to impede
the free flow of trade in potash within Canada and to

[TRADUCTION] En r6sum6, la loi modificatrice,
qu'elle ffit n6cessaire ou non, a pour effet de saper
I'assise de tout argument selon lequel les raglements, les
actes du ministre, les directives du ministre et du minis-
tare, les programmes ABC et FP et le droit d'annuler
une licence de production ou un bail de droits miniers
souterrains n'6taient pas autoris6s par The Mineral
Resources Act.

A mon avis, A moins qu'on puisse dire que les modifi-
cations sont ultra vires, ce but a 6t6 atteint. Une fois les
modifications en vigueur, on peut alors dire que le seul
point en litige est de savoir si les programmes qu'on
pr6tend appliquer conform6ment A la Loi sont invalides
parce que leur caractbre v6ritable vise la r6glementation
des 6changes et du commerce.

Je peux accepter cette fagon de voir afin d'abor-
der la question constitutionnelle soulev6e en I'es-
p6ce. II doit cependant 8tre clair qu'une loi habili-
tante qui, dans ses termes g6n6raux, ne peut 8tre
contest6e (parce qu'elle donne lieu A une interpr6-
tation qui en assure la validit6), n'assure pas la
validit6 de riglements ou de d6crets qui sont, en
eux-memes, ultra vires en vertu de l'Acte de
I'Amirique du Nord britannique. De fait, si les
rbglements ou d6crets invalides sont si intimement
lis A la loi habilitante qu'ils I'impreignent de leur
caractbre, la loi elle-mime pourrait Etre vuln6ra-
ble. 11 n'est pas n6cessaire A mon avis de se poser
cette question en l'espace.

Le juge de premibre instance a jug6 la r6glemen-
tation en cause inconstitutionnelle pour les motifs
suivants:

[TRADUCTION] Une 6tude des r6glements et un
examen de la preuve extrinsbque ayant trait aux buts
pour lesquels ils ont 6t6 adopt6s 6tablissent que les
vbritables buts et objectifs du Conseil [ex6cutif] 6taient
les suivants:

Premidrement :restreindre et limiter I'exportation de
potasse de la Saskatchewan aux Ptats-Unis.

Deuxidmement: contr6ler et limiter la circulation de
la potasse entre les producteurs de la Saskatchewan et
les habitants des autres provinces du Canada A moins
qu'ils ne paient le prix et ne se soumettent aux condi-
tions que le ministre des Ressources minbrales juge A
propos d'exiger et d'imposer au besoin. Les r6glements
et le programme ABC ont donc pour but d'entraver et
de gener la libre circulation de la potasse A l'intbrieur du
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curtail the right of Canadians in other Provinces to
make their own contracts with Saskatchewan producers.

Thirdly: to control and impede the export trade in
potash between Canada and other foreign nations in like
manner.
The mass of evidence before me irresistibly points to the
conclusion that these aims and purposes of the Council
constituted an intentional and deliberate invasion into
"the exclusive legislative authority of the Parliament of
Canada" over "The regulation of trade and commerce"
assigned to it by Section 91(2) of The British North
America Act. It is completely beyond the competence of
the provincial Legislature to legislate to impede or pro-
hibit the export from Saskatchewan of products pro-
duced or manufactured in this Province: ...

In the Court of Appeal, Culliton C.J.S. took a
different view. I think that he correctly assessed
the trial judge's reasons on constitutionality as
resting on the conclusion that what was before him
was a marketing scheme. The learned Chief Jus-
tice was of another opinion, namely, that the
scheme was directed to the conservation and order-
ly development of Saskatchewan's potash reserves;
or, to put it in more specific terms, related to the
authorization of the scheme under The Mineral
Resources Act, it was a scheme for the manage-
ment, utilization and conservation of the potash
industry. Chief Justice Culliton appreciated that
this view of the ABC and FP schemes did not ipso
facto determine validity, but he also considered
that the aforementioned objectives encompassed
"the promotion and adoption of economic policies
to assure a healthy and sound industry"; and he
agreed with the trial judge that "the purposes as
disclosed in the Regulations are to control the
production and sale of potash, to determine fair
prices and to prorate production when advisable".

Looking separately at the Regulations and at
the directives issued thereunder, the Chief Justice
had this to say about the Regulations:
... The Regulations, on their face, do not disclose any
purpose or intent to interfere with the flow of interpro-
vincial or international trade in potash. That being so, I

Canada et de restreindre le droit des Canadiens des
autres provinces de conclure des contrats avec les pro-
ducteurs de la Saskatchewan.

Troisidmement :contr6ler et g~ner de la mime fagon
les exportations de potasse du Canada vers d'autres pays
6trangers.

La preuve abondante qui m'est soumise fait clairement
ressortir que les buts et objectifs du Conseil constituent
un empiftement intentionel et d6lib6r6 sur ol'autorit6
16gislative exclusive du Parlement du Canada* en
matibre de ar6glementation des &changes et du com-
merces qui lui est d6volue par le par. 91(2) de l'Acte de
l'Ambrique du Nord britannique. La 16gislature provin-
ciale n'a en aucune fagon le pouvoir de 16gif6rer pour
goner ou interdire l'exportation hors de la Saskatchewan
de produits fabriqu6s ou manufacturis dans cette pro-
vince: ...

En Cour d'appel, le juge Culliton, juge en chef
de la Saskatchewan, a adopt6 un point de vue
diff6rent. Je crois juste son 6valuation des motifs
du juge de premiere instance sur la constitutionna-
lit6, soit qu'ils se fondent sur la conclusion qu'on
lui soumettait un programme de commercialisa-
tion. Le savant Juge en chef est d'un avis diff6rent,
savoir, que le programme a pour but la conversa-
tion et la mise en valeur rationnelle des r6serves de
potasse de la Saskatchewan ou, en termes plus
pr6cis, est reli6 A l'autorisation du programme par
The Mineral Resources Act, qu'il s'agit d'un pro-
gramme de gestion, d'exploitation et de protection
de l'industrie de la potasse. Le juge en chef Culli-
ton a reconnu que cette d6finition des programmes
ABC et FP n'en 6tablit pas ipso facto la validit6,
mais il a 6galement conclu que les objectifs sus-
mentionnes comprennent [TRADUCTION] ala pro-
motion et l'adoption de politiques 6conomiques
destin6es A assurer une industrie saine et solidep; il
a convenu avec le juge de premiere instance que
[TRADUCTION] ales buts avou6s des r6glements
sont le contr6le de la production et de la vente de
potasse, la fixation de prix justes et, si n6cessaire,
le contingentement de la production*.

Examinant s6par6ment les r6glements et les
directives 6tablies en vertu de ceux-ci, le Juge en
chef a dit, au sujet des r~glements:
[TRADUCTION] .. . La simple lecture des r6glements ne
r6vle ni le dessein ni l'intention d'entraver la circulation
interprovinciale ou internationale de la potasse. Dans ces
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am satisfied the Regulations are valid; they disclose
neither an attempt to invade the field of trade and
commerce nor are they inconsistent with the provisions
of The Mineral Resources Act under which they were
passed. Whether or not the ABC and FP schemes,
purported to have been made in pursuance of such
Regulations by ministerial orders and directives, are
valid and constitutional, are entirely different matters.
The validity or non-validity of these schemes are not the
factors which determine the validity of the Regulations.

He asserted that the trial judge had taken too
narrow a view of the empowering authority under
The Mineral Resources Act to provide for the
management, utilization and conservation of min-
eral resources. In his opinion, the trial judge had
limited these matters to their physical connotation,
and a more expansive view of them should be
taken to embrace economic considerations, and
this apart from the subsequent 1976 amendment
of the Act. I readily agree with this broader
approach, but it is one which does not in itself
establish provincial legislative authority.

The sensitivity of the provincial Government to
economic factors, in so far as they might reveal an
invasion of exclusive federal power in relation to
the regulation of trade and commerce, is shown (as
Chief Justice Culliton himself observed) by the
rescission of the provision in the Regulations for a
disposal licence. The obvious question is whether
the removal of the requirement for such a licence
makes any difference in the constitutional apprais-
al of the scheme. In short, assuming the scheme
would have fallen if the provision for a disposal or
sale licence would have remained, is it saved
because the only licence requirement is for produc-
tion? To put the matter another way, is the char-
acter of the scheme any different by reason of the
limitation to a production licence with price con-
trol as a condition thereof? In this case, I think
not, and I shall come to my reasons in due course.

I may note, however, at this point that for
Culliton C.J.S. the fact that "The prorationing
and price fixing were directed only to potash pro-
duced in Saskatchewan" (to use his very words)
distinguished the scheme in this case from that

conditions, je suis convaincu que les r~glements sont
valides; ils ne r6vblent pas une tentative d'empi6ter sur le
domaine des 6changes et du commerce et ne sont pas
incompatibles avec les dispositions de The Mineral
Resources Act, loi en vertu de laquelle ils ont 6t6
adopt6s. La validit6 et la constitutionnalit6 des program-
mes ABC et FP, apparemment mis sur pied conform6-
ment A ces r6glements par des ordonnances et des direc-
tives minist6rielles, sont une question tout A fait
diff6rente. La validit6 ou l'invalidit6 de ces programmes
n'a pas d'incidence sur la validit6 des r6glements.

Il soutient que le juge de premiere instance a
interpr6t6 trop restrictivement le pouvoir accord6
par The Mineral Resources Act pour r6glementer
la gestion, I'exploitation et la protection des res-
sources minibres. A son avis, le juge de premiere
instance a limit6 ces questions A leur connotation
mat6rielle alors qu'il faut les consid~rer dans une
perspective plus large pour englober les consid6ra-
tions 6conomiques, et ceci ind6pendamment des
modifications apport6es ensuite A la Loi en 1976.
Je souscris volontiers A cette approche plus large,
mais elle n'6tablit pas en elle-mime le pouvoir
l6gislatif provincial.

L'abrogation de la disposition des rbglements
relative aux licences de vente d6montre (comme l'a
soulign6 le juge en chef Culliton) que le gouverne-
ment provincial est sensible aux facteurs 6conomi-
ques dans la mesure od ils peuvent r6v6ler un
empi6tement sur le pouvoir exclusif du f6d6ral de
r6glementer les 6changes et le commerce. La ques-
tion 6vidente est de savoir si le fait de ne plus
exiger cette licence a une incidence sur la constitu-
tionnalit6 du programme. En r6sum6, si l'on admet
l'inconstitutionnalit6 du programme si la disposi-
tion relative A la d6livrance de licences de vente
avait 6t6 maintenue, est-il constitutionnel parce
que l'on exige seulement une licence de produc-
tion? En d'autres termes, la nature du programme
est-elle modifi6e parce que la seule restriction
impos6e est l'obtention d'une licence de production
assujettie A un contr6le des prix? En I'esp6ce, je
crois que non et j'exposerai plus loin mes motifs.

Je souligne dbs maintenant cependant que le
juge en chef Culliton estime que le fait que [TRA-
DUCTION] la fixation des contingents et des prix
ne vise que la potasse produite en Saskatchewan*
(pour employer ses propres termes) cr6e une dis-
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involved in the Manitoba Egg Reference, Attor-
ney-General for Manitoba v. Manitoba Egg and
Poultry Association 2. This latter case involved, of
course, a marketing scheme, and I am mindful of
Chief Justice Culliton's rejection of such a charac-
terization of the prorationing and price stabiliza-
tion scheme in issue here. Nonetheless, he found
comfort in another marketing case, Carnation
Company Ltd. v. Quebec Agricultural Marketing
Board3 , where a marketing and price control plan
for the sale of milk by Quebec producers to a
processor in Quebec was sustained and held appli-
cable to the appellant processor, notwithstanding
that it sold most of its purchased milk, after
processing, outside the Province. In upholding the
Quebec legislation and the scheme under it, as
directed to marketing in intraprovincial trade,
Martland J., speaking for this Court, referred to
the Shannon case (Shannon v. Lower Mainland
Dairy Products Board') as expressing the general
principle that a provincial statute regulating intra-
provincial transactions is at least prima facie valid,
and he went on to say this (at pp. 253-4) after
considering also the various reasons for judgment
of this Court in Reference re The Farm Products
Marketing Act (Ontario)':

The view of the four judges in the Ontario Reference
was that the fact that a transaction took place wholly
within a province did not necessarily mean that it was
thereby subject solely to provincial control. The regula-
tion of some such transactions relating to products
destined for interprovincial trade could constitute a
regulation of interprovincial trade and be beyond provin-
cial control.

While I agree with the view of the four judges in the
Ontario Reference that a trade transaction, completed in
a province, is not necessarily, by that fact alone, subject
only to provincial control, I also hold the view that the
fact that such a transaction incidentally has some effect

2 [1971] S.C.R. 689.
[1968] S.C.R. 238.

4 [1938] A.C. 708.
[1957] S.C.R. 198.

tinction entre ce programme et celui qui 6tait en
cause dans le renvoi sur les ceufs du Manitoba, Le
procureur gindral du Manitoba c. Manitoba Egg
and Poultry Association2. 11 6tait question dans
cette affaire d'un plan de commercialisation et je
n'oublie pas que le juge en chef Culliton a refus6
de d6finir ainsi le programme de contingentement
et de stabilisation des prix en litige en l'espce. II a
cependant trouv6 un appui dans un autre arret
portant sur la commercialisation, Carnation Com-
pany Ltd. c. L'Office des marchis agricoles du
Quibec3 oi un plan de mise en march6 et de
contr8le des prix du lait vendu par les producteurs
du Qu6bec A un fabricant du Qubbec a 6t6 jug6
valide et applicable au fabricant appelant, bien que
la plus grande partie du lait ainsi achet6 ffit
vendue, aprbs traitement, A l'ext6rieur de la pro-
vince. En confirmant la validit6 de la l6gislation
qubb6coise et du programme mis sur pied sous son
r6gime au motif qu'il s'agissait de la commerciali-
sation intraprovinciale, le juge Martland, parlant
au nom de cette Cour, s'est r6f6r6 A I'arrt Shan-
non (Shannon c. Lower Mainland Dairy Products
Board".) Selon lui, cet arrat 6tablit le principe
g6n6ral qu'une loi provinciale r6glementant des
op6rations intraprovinciales est, au moins A pre-
mitre vue, valide. Aprbs avoir examin6 les diff6-
rents motifs de jugement de cette Cour dans le
renvoi relatif A The Farm Products Marketing Act
(Ontario)', le juge Martland ajoute aux pp. 253 et
254:

[TRADUCTION] Selon les quatres juges dans In re:
Ontario, le fait qu'une operation ait entidrement lieu
dans une province n'implique pas n6cessairement qu'il
s'agit par lA-mime d'un sujet tombant entibrement sous
le contr8le provincial. La r6glementation de certaines
operations relatives A des produits destin6s au commerce
interprovincial peut constituer une r6glementation du
commerce interprovincial et donc ne pas 6tre du ressort
de l'autorit6 provinciale.

Bien que j'accepte l'avis, exprim6 par les quatre juges
dans In re: Ontario, qu'une op6ration commerciale para-
chev6e dans une province n'est pas n6cessairement, de ce
seul fait, assujettie uniquement A la r6glementation pro-
vinciale, je suis 6galement d'avis que le fait qu'une telle

2[1971] R.C.S. 689.
[1968] R.C.S. 238.

4 [1938] A.C. 708.
[1957] R.C.S. 198.
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upon a company engaged in interprovincial trade does
not necessarily prevent its being subject to such control.

I agree with the view of Abbott J., in the Ontario
Reference, that each transaction and each regulation
must be examined in relation to its own facts. In the
present case, the orders under question were not, in my
opinion, directed at the regulation of interprovincial
trade. They did not purport directly to control or to
restrict such trade. There was no evidence that, in fact,
they did control or restrict it. The most that can be said
of them is that they had some effect upon the cost of
doing business in Quebec of a company engaged in
interprovincial trade, and that, by itself, is not sufficient
to make them invalid.

Culliton C.J.S. was of the view that the same
considerations which supported the validity of the
provincial scheme in the Carnation case operated
here. He concluded as follows:

Applying the same reasoning in determining the valid-
ity of the ABC and FP plans, I think it can properly be
said that they were not directed to the regulation of
trade and commerce. They did not purport directly to
control or restrict trade in potash. There was no evi-
dence that, in fact, the plans did control and restrict the
potash. There was no evidence that the international
demand for Saskatchewan potash was not fully met. The
most that can be said is that the plans may have had
some incidental effect on the international market but
that was a result and not a purpose. The true purpose of
the schemes as in the attainment of objects of The
Mineral Resources Act to manage, utilize and conserve
the mineral so as to protect and maintain the potash
industry as a viable economic industry within the prov-
ince. That, in my opinion, was the true subject matter of
the schemes and consequently within the legislative
competence of the Province within the powers assigned
to a provincial Legislature under Section 92(10), (13)
and (16) of the British North America Act. While the
schemes may have had some ultimate economic results
in the market of potash it is the subject matter of the
schemes, and not their results, which determine their
true nature and character.

It is true that under the FP scheme Central Canada
Potash was unable to supply CF Industries Limited with
the quantity of potash it had agreed to sell and CF
Industries had agreed to buy. As a matter of fact, it is

opfration touche de fagon incidente une compagnie qui
se livre au commerce interprovincial ne la soustrait pas
n6cessairement A cette r6glementation.

Je partage le point de vue exprim6 par le juge Abbott
dans In re. Ontario, portant qu'on doit examiner chaque
opbration et chaque projet de r6glementation en tenant
compte des faits de l'esp6ce. Dans la pr6sente affaire, les
d6cisions en question ne visent pas, A mon avis, la
r6glementation du commerce interprovincial. Elles ne
pr6tendent pas r6glementer ou restreindre de fagon
directe ces 6changes. Rien dans la preuve n'a d6montr6
qu'elles r6glementent ou restreignent lesdits 6changes.
Au plus, on peut dire qu'elles ont un certain effet sur les
prix de revient au Qu6bec d'une compagnie qui fait du
commerce interprovincial, ce qui, en soi, ne suffit pas A
les faire d6clarer invalides.

Le juge en chef Culliton est d'avis que les motifs
en faveur de la validit6 du programme provincial
en litige dans l'arrat Carnation s'appliquent aussi
en l'esp6ce. Il conclut en ces termes:

[TRADUCTION] Si j'applique le m~me raisonnement
aux programmes ABC et FP, je crois pouvoir dire A bon
droit qu'ils ne visent pas la r6glementation des 6changes
et du commerce. Ils n'ont pas pour but de contr8ler ou
de restreindre le commerce de la potasse. Aucune preuve
n'6tablit qu'en fait, les programmes contr8lent ou res-
treignent ce commerce. Rien ne prouve que la demande
internationale de potasse de la Saskatchewan n'est pas
pleinement remplie. Tout au plus, peut-on dire que les
programmes ont peut-8tre eu une incidence sur le
march6 international, mais ceci en est une cons6quence,
non pas un objectif. Le v6ritable but des programmes est
la r6alisation des objets de The Mineral Resources Act,
soit la gestion, I'exploitation et la conservation des res-
sources minibres de fagon A assurer la protection et la
survie de l'industrie de la potasse et A en faire une
industrie 6conomiquement viable A l'int6rieur de la pro-
vince. C'est, A mon avis, le v6ritable objet des program-
mes; il rel6ve en cons6quence de la comp6tence 16gisla-
tive de la province en vertu des pouvoirs conf6r6s A une
l6gislature provinciale aux termes des par. 92(10), (13)
et (16) de l'Acte de l'Amirique du Nord britannique.
Meme si les programmes ont pu avoir en d6finitive des
cons6quences 6conomiques sur le march6 de la potasse,
leur nature et leur caract&re v6ritables doivent etre
d6termin6s en fonction de leur objet et non de leurs
r6sultats.

11 est vrai qu'aux termes du programme FP, Central
Canada Potash ne pouvait fournir A CF Industries Lim-
ited la quantit6 de potasse qu'elle s'6tait engag6e A lui
vendre et que CF Industries s'6tait engag6e A acheter.
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apparent, that the only real complaint of Central
Canada Potash respecting the FP program was because
of the loss of profits it suffered from its inability, under
the control program, to perform its contractual commit-
ments with CF Industries. It had no real complaint
respecting the ABC program, as when that program was
in effect, it was given supplementary licences which
enabled it to produce virtually to its full capacity.
However, notwithstanding the inability of Central
Canada Potash to fulfill its contractual commitments to
CF Industries under the FP program there was no
evidence that the schemes prevented CF Industries from
acquiring elsewhere in Saskatchewan its requirements of
the Saskatchewan production.

He arrived at this result without finding it neces-
sary to rely on the 1976 amendment of The Min-
eral Resources Act.

III

In coming to his conclusion, the Chief Justice
rejected as inadmissible a good deal of the extrin-
sic evidence which the trial judge found relevant
and admissible. He felt that the constitutional
problems in the case "are so readily determinable
from the impugned regulations, licences and direc-
tives.that most of the extrinsic evidence which was
admitted was inadmissible and unnecessary".
What was admissible was summarized by the
Chief Justice in these words:

Evidence as to the circumstances leading up to the
adoption of the Regulations and evidence relating to the
potash resources of the Province, the history of the
industry, its productive capacity, the demand for its
production, the state of the market and the economic
problems which it faced, were all properly admissible.
Such evidence gave "the underpinning for the issues" as
Laskin, J. (as he then was), stated in Attorney General
for Manitoba v. Manitoba Egg and Poultry Association,
et al, [1971] S.C.R. 689..Too, such evidence sets out the
evil sought to be remedied.

However, he went on to say that there was no need
for extrinsic evidence since ". . . the true nature
and character of the Regulations as well as that of
the programs of prorationing and price stabiliza-
tion and the effects resulting therefrom can be
ascertained from a study of the Regulations and of
the directives from time to time issued by the
Minister and his departmental officials ..

En fait, il est 6vident qu'en ce qui concerne le pro-
gramme FP, Central Canada Potash se plaint seulement
d'avoir subi un manque A gagner parce qu'elle n'a pas pu
respecter, A cause du programme de contr6le, les enga-
gements contractuels pris envers CF Industries. Elle n'a
aucune plainte r6elle A formuler relativement au pro-
gramme ABC, puisque lorsque ce programme 6tait en
vigueur, elle a obtenu des licences suppl6mentaires qui
lui ont permis de produire pratiquement A pleine capa-
cit6. Cependant, malgr6 l'impossibilit6 de Central
Canada Potash de remplir les engagements contractuels
pris envers CF Industries, A cause du programme FP,
rien ne prouve que les programmes ont emp~ch6 CF
Industries d'acqu~rir ailleurs en Saskatchewan la quan-
tit6 de potasse dont elle avait besoin.

Il est arriv6 A cette conclusion sans juger n6ces-
saire de se fonder sur la modification en 1976 de
The Mineral Resources Act.

III

En concluant de la sorte, le Juge en chef a
d6clar6 irrecevable et rejet6 une bonne partie de la
preuve extrins6que que le juge de premibre ins-
tance avait jug6 pertinente et recevable. II a estim6
que les probl6mes constitutionnels en cause peu-
vent [TRADUCTION] a8tre si facilement r6solus A
partir des rAglements, licences et directives contes-
t6s que la majeure partie de la preuve extrinsdque
admise est irrecevable et inutile*. Le Juge en chef
a r6sum6 en ces termes ce qu'il estime recevable:

[TRADUCTION] Est recevable toute preuve relative
aux circonstances de I'adoption des r6glements et aux
ressources en potasse de la province, A l'histoire de
l'industrie, i sa capacit6 de production, A la demande, A
l'6tat du march6 et aux problames 6conomiques. La
question en litige s'appuie sur cette preuve, pour repren-
dre ce qu'a dit le juge Laskin, alors juge puin6, dans Le
procureur gindral du Manitoba c. Manitoba Egg and
Poultry Association, et al, [1971] R.C.S. 689. Cette
preuve d6finit les maux que l'on cherche A corriger.

Cependant, il a poursuivi en disant qu'il n'est pas
n6cessaire de recourir A la preuve extrins6que puis-
que [TRADUCTION] .... la nature et le caractbre
v6ritables des rbglements ainsi que ceux des pro-
grammes de contingentement et de stabilisation
des prix et leurs effets peuvent 8tre d6termin6s par
une 6tude des r~glements et des directives 6tablis
par le Ministre et les fonctionnaires du ministbre
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Nonetheless, he did refer to and quote some
remarks of the then Premier of Saskatchewan,
made on the day the Regulations were adopted, as
showing the need for the Regulations under the
prevailing circumstances; and he added that the
Premier had correctly stated "the direct objectives
of the Regulations, licences and schemes [to be]
for the conservation and orderly development of
Saskatchewan's potash reserves . . . through a lic-
ensing scheme or schemes to provide for controlled
production and a minimum price, free on board,
the mine".

It was the appellant who introduced the wide
range of extrinsic evidence which was canvassed in
the reasons of the trial judge. In its factum in this
Court, this evidence was classified by it as (1)
circumstantial and (2) direct, a classification
which the respondent Government of Saskatche-
wan did not accept. The arguments of the parties
in this Court did not, however, produce any divi-
sion between them on whether or not it was neces-
sary to go beyond what Chief Justice Culliton
considered to be admissible.

Counsel for the appellant contended that it was
not at all clear what was the evidence upon which
the Court of Appeal acted. The Court did not
detail it, but it did make findings upon which the
constitutional question fell to be determined and,
at the risk of some repetition of what has gone
before in these reasons, I wish to reproduce those
findings in the exact words of Chief Justice Culli-
ton, and as well his prefatory remarks, as follows:

While I admire the industry of the learned trial Judge
in his thorough and exhaustive review of virtually every
piece of evidence, I do not think there is any real dispute
as to the factual situation, in so far as it relates to the
problems of constitutionality, validity and applicability.
I think it can properly be said that the following state-
ments of fact are fully and completely substantiated by
the admissible evidence, and by the inferences which
must necessarily be drawn from the schemes as estab-
lished by ministerial and departmental directives and set
out in the potash producing licences:

(1) that in 1969, for all practical purposes, the entire
potash production of Saskatchewan was sold and
disposed of outside of the province: at that time

. Toutefois, il a mentionn6 et cit6 quelques
observations faites par le Premier ministre de la
Saskatchewan d'alors le jour de l'adoption des
riglements car elles en expliquent la n6cessit6 dans
les circonstances; il a ajout6 que le premier minis-
tre avait dit avec justesse que [TRADUCTION] ales
objectifs imm6diats des r6glements, des licences et
des programmes [6taient] la conservation et la
mise en valeur rationnelle des r6serves de potasse
de la Saskatchewan ... grace A un ou plusieurs
programmes de licences pour contrbler la produc-
tion et assurer un prix minimum, franco de bord, A
la mine).

C'est l'appelante qui a introduit le large 6ventail
de preuve extrins6que que le juge de premiere
instance a analys6e dans ses motifs de jugement.
Dans son factum soumis A cette Cour, elle a
r6parti cette preuve entre (1) la preuve indirecte et
(2) la preuve directe, classification qui n'a pas 6
accept6e par le gouvernement de la Saskatchewan,
intim6. Devant cette Cour, les plaidoiries des par-
ties n'ont r6v616 aucun d6saccord sur la question de
savoir s'il est n6cessaire d'aller au-delA de ce que le
juge en chef Culliton estime recevable.

L'avocat de I'appelante a soutenu qu'on ne sait
pas exactement sur quelle preuve s'est fond6e la
Cour d'appel. La Cour ne l'a pas sp6cifibe, mais
elle a tir6 des conclusions A partir desquelles la
question constitutionnelle devait 8tre tranch6e et
au risque de r6p6ter ce qui a d6jA 6 dit dans ces
motifs, je vais reprendre les termes exacts du juge
en chef Culliton et ses observations pr6liminaires:

[TRADUCTION] J'admire le travail accompli par le
savant juge de premiere instance qui a proc6d6 A un
examen approfondi et exhaustif de virtuellement tous les
616ments de preuve, mais je ne pense pas qu'il y ait de
v6ritable litige sur les faits dans la mesure oii ils se
rapportent aux probl~mes de la constitutionnalit6, de la
validit6 et de l'applicabilit6. Je crois qu'on peut dire i
bon droit que les d6clarations de faits qui suivent sont
entibrement confirmbes par la preuve recevable et par ce
qu'on doit n6cessairement d6duire des programmes 6ta-
blis par les directives du ministre et du ministare et
6noncas dans les licences de production de potasse:

(1) en 1969, toute la production de potasse de la
Saskatchewan 6tait, A toutes fins pratiques,
vendue A l'extbrieur de la province: A ce
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64% of the production was sold in the United
States and the remainder in other parts of the
world; Saskatchewan producers had captured
48% of the potash market in the United States;

(2) that prior to the adoption of The Potash Conser-
vation Regulations, 1969, as set out in Order in
Council 1737/69 and amended by Order in
Council 404/70, the potash industry of Saskatch-
ewan was facing difficult economic conditions
due to over-production and depressed market
prices; conditions that were accentuated by the
imposition of dumping duties by the United
States Tariff Commission and by the threat of
legislative action by the United States Congress
to further protect the American potash industry
by the imposition of import quotas and tariffs;

(3) that the potash industry of the United States was
situated primarily in the State of New Mexico,
and that the industry was suffering the same
economic problems as was the industry in Sas-
katchewan as a result of discussions between
representatives of the Government of Saskatche-
wan and those of the State of New Mexico, it
was agreed that each would do what it could to
protect and conserve the potash industry, in their
respective jurisdictions;

(4) that The Potash Conservation Regulations were
adopted for the purpose of conserving and main-
taining the industry in Saskatchewan as a viable
industry through a program of controlled produc-
tion and price stabilization;

(5) that both the ABC scheme and the FP scheme
provided for strict prorationing of production as
well as the establishment of a fixed minimum
price, free on board at the mine; a price that
could not be affected or reduced by discounts,
commissions or other considerations or by load-
ing costs incurred after loading at the plant
gate-the licences were valid only as long as the
producer complied with the price requirement;

(6) that the prorationing and price stabilization
schemes would result in a reduction of potash
available on the international market but there
was no evidence that at any time there was
insufficient potash available to meet the market
requirements;

(7) that the prorationing and price stabilization
schemes did result in benefit to the industry, both
in New Mexico and in Saskatchewan; did fore-
stall the imposition of import quotas and tariffs
by the United States Congress; did stabilize pro-

moment-ld, 64 pour cent de la production 6tait
vendue aux Etats-Unis et le reste A d'autres pays;
les producteurs de la Saskatchewan avaient pris
48 pour cent du march6 am6ricain de la potasse;

(2) avant l'adoption des Potash Conservation Regu-
lations, 1969, promulgu6s par le d6cret 1737/69
et modifi6s par le d6cret 404/70, l'industrie de la
potasse se trouvait dans une situation 6conomi-
que difficile due A une surproduction et a une
baisse des prix du march6; I'imposition de droits
de dumping par la Commission ambricaine du
tarif et la menace que le Congrbs am6ricain
prenne des mesures l6gislatives pour prot6ger
davantage l'industrie ambricaine de la potasse en
imposant des quotas d'importation et des tarifs
ont aggrav6 la situation;

(3) l'industrie am6ricaine de la potasse est principa-
lement concentr6e dans l'tat du Nouveau-Mexi-
que et elle fait face aux mames difficult6s 6cono-
miques que celle de la Saskatchewan. A la suite
de discussions entre les repr6sentants du gouver-
nement de la Saskatchewan et ceux de l'tat du
Nouveau-Mexique, il a 6t6 convenu que chacun
prendrait toutes les mesures utiles pour prot6ger,
dans le cadre de sa comp6tence respective, I'in-
dustrie de la potasse;

(4) les Potash Conservation Regulations ont t6
adopt6s dans le but d'assurer la protection et la
viabilit6 de l'industrie en Saskatchewan grice A
un programme de contr6le de la production et de
stabilisation des prix;

(5) les programmes ABC et FP pr6voient tous deux
un contingentement strict de la production et
fixent un prix minimum, franco de bord A la
mine; ce prix ne peut 8tre modifi6 ni r6duit par
des rabais, des commissions ou d'autres contre-
parties, ni 8tre major6 en proportion des cotits
engag6s aprbs le chargement A la sortie de l'usi-
ne-les licences sont valides aussi longtemps que
le producteur se conforme A la condition relative
au prix;

(6) les programmes de contingentement et de stabili-
sation des prix doivent entrainer une r6duction de
la potasse en vente sur le march6 international,
mais la preuve n'6tablit pas qu'A un moment
donn6, la quantit6 disponible ait t6 insuffisante
pour r6pondre aux besoins du march6;

(7) les programmes de contingentement et de stabili-
sation des prix ont 6t6 utiles A l'industrie du
Nouveau-Mexique et A celle de la Saskatchewan;
ils ont permis l'abandon du projet de quotas
d'importation et de tarifs par le Congrbs ambri-
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duction and assist in the establishment of an
economic price, and these schemes were support-
ed by every potash producer in Saskatchewan
except Central Canada Potash.

I am content to proceed on the basis of these
findings and on an examination of the Regulations,
directives and licences involved in the prorationing
and price fixing scheme, without any further
regard for any of the other extrinsic evidence
adduced before the trial judge.

IV

What is evident from the circumstances under
which the Potash Conservation Regulations were
promulgated, and from the terms of the directives
and licences through which the ABC and FP
schemes were instituted and administered, is that
the Government of Saskatchewan had in view the
regulation of the marketing of potash through the
fixing of a minimum selling price applicable to the
permitted production quotas. The only market for
which the schemes had any significance was the
export market. There could be no suggestion that
the schemes had any relation to the marketing of
potash within the Province of Saskatchewan when
there was hardly any Saskatchewan market for the
mineral. There was no question here of any con-
cluded transactions of sale and purchase in the
Province, as was the situation in the Carnation
case. Out of Province and offshore sales were the
principal objects of the licences and directives.

The documentary evidence leaves no doubt
about this. The first directive fixing the minimum
floor price for potash to the producer, f.o.b. the
potash plant, dated November 25, 1969, was
stated to be for the purpose of determining the
demand for it "for reasonable current require-
ments and current consumption or use within or
without Saskatchewan". The first producing
licence to Noranda, dated December 12, 1969,
required the licensee to comply with "all appli-
cable Acts, regulations, orders and directions gov-
erning production, conservation, processing, dis-
posal, marketing, transporting .. ." . The second
producing licence conditioned its validity on

cain; ils ont amen6 la stabilisation de la produc-
tion et la fixation d'un prix viable; tous les pro-
ducteurs de la Saskatchewan, d l'exception de
Central Canada Potash, ont appuy6 la mise sur
pied de ces programmes.

Je me contenterai dans ces motifs de raisonner
sur la foi de ces conclusions et d'une 6tude des
rbglements, directives et licences li6s au pro-
gramme de contingentement et de fixation des
prix, et ne tiendrai donc pas compte du reste de la
preuve extrins6que soumise au juge de premidre
instance.

IV

Les circonstances qui ont amen6 l'adoption des
Potash Conservation Regulations et les termes des
directives et des licences en vertu desquelles les
programmes ABC et FP ont 6t6 institu6s et admi-
nistr6s r6vblent clairement que le gouvernement de
la Saskatchewan avait en vue la r6glementation de
la commercialisation de la potasse grice A la fixa-
tion d'un prix de vente minimum applicable aux
quotas de production. Les programmes n'avaient
d'incidence que sur le march6 de I'exportation. On
ne peut dire que les programmes visent la commer-
cialisation de la potasse A l'int6rieur de la Saskat-
chewan puisqu'il n'y a pratiquement aucun d6bou-
ch6 pour ce minerai dans la province. Il n'est
aucunement question en l'espice d'op6rations de
vente ou d'achat conclues dans la province comme
c'6tait le cas dans l'affaire Carnation. Les licences
et les directives visent principalement les ventes
outre-mer et A l'extbrieur de la province.

La preuve documentaire ne laisse aucun doute A
ce sujet. La premibre directive, dat6e du 25
novembre 1969, qui fixe le prix plancher vers6 au
producteur pour la potasse, franco de bord A
l'usine, a pour but de d6terminer la quantit6 de
potasse n6cessaire [TRADUCTION] apour r6pondre
aux besoins courants raisonnables et A la consom-
mation ou A l'utilisation courantes A l'int~rieur et A
I'ext6rieur de la Saskatchewani. La premiere
licence de production accord6e A Noranda le 12
d6cembre 1969 pr6voyait que le d6tenteur devait
se conformer [TRADUCTION] aA toutes les lois, tous
les r6glements, ordonnances et directives applica-
bles r6gissant la production, la conservation, le
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observance of the minimum selling price, f.o.b. the
producer's plant in Saskatchewan. Subsequent
producing licences did not indicate any change of
focus, although they fortified ministerial control.

A directive of August 24, 1971, to all producers
fixed the minimum price f.o.b. vessel, Vancouver.
On August 27, 1971, a letter to producers from the
Deputy Minister advised of approval given, on
certain conditions, to an agreement for delivery of
potash to a business organization in France. One
of the conditions required that "all potash deliv-
ered to Europe from Saskatchewan pursuant to the
agreement shall be for consumption in Europe".
The new allocation formula prescribed by the
directive of June 30, 1972, from which I have
already quoted, was concerned with the sharing of
production "to meet the market demand". The
purpose of Canpotex, to which I have also referred
above, was to make it the instrument for offshore
sales of Saskatchewan potash.

In all of the foregoing, the Government of Sas-
katchewan, and its responsible Ministers and their
Deputies, were acting not under proprietary right
but in pursuance of legislative and statutory au-
thority directed to the proprietary rights of others,
including the appellant. It was strenuously con-
tended by the respondent Government (and in this
they were supported by the intervening Provinces)
that the natural resouces, the mineral wealth of
the Province was subject to provincial regulatory
control alone, and that production controls or
quotas were peculiarly matters within exclusive
provincial legislative authority. Chief Justice Cul-
liton gave force to this point in two concluding
paragraphs of his reasons, which he prefaced by
saying that "courts must approach constitutional
problems with a sense of realism and practicality".
The two paragraphs read as follows:

It was admitted by all parties that the potash industry
of Saskatchewan was facing difficult problems-prob-
lems which, if not solved, would have a most detrimental

traitement, la vente, la commercialisation, le trans-
port . . .* . La deuxibme licence de production 6tait
valide A condition que le prix de vente minimum,
franco de bord A l'usine du producteur en Saskat-
chewan, soit respect6. Les licences de production
suivantes n'indiquaient aucun changement d'opti-
que, mais affermissaient le contr6le minist6riel.

Une directive du 24 aofit 1971 envoy6e A tous les
producteurs fixait le prix minimum franco de bord,
A Vancouver. Le 27 aocit 1971, le sous-ministre a
fait parvenir A tous les producteurs une lettre les
informant qu'il avait ratifi6, A certaines conditions,
une entente pr6voyant la livraison de potasse A une
soci6t6 commerciale frangaise. 11 y 6tait notam-
ment stipul6 que [TRADUCTION] atoute la potasse
de la Saskatchewan livrbe en Europe conform6-
ment A l'entente devra y 8tre consomm6ev. Le
nouveau programme de r6partition 6tabli par la
directive du 30 juin 1972, que j'ai dejA cit6e,
portait sur le partage de la production [TRADUC-
TION] cafin de r6pondre A la demande du march6).
Le but de la cr6ation du Canpotex, dont j'ai fait
mention pr6c6demment, 6tait d'en faire l'interm6-
diaire pour les ventes outre-mer de la potasse de la
Saskatchewan.

Dans tout ce qui pr6cide, le gouvernement de la
Saskatchewan, ses ministres responsables et leurs
sous-ministres, n'ont pas agi en vertu de droit de
propri6t6, mais conform6ment A leur pouvoir 16gis-
latif et statutaire de r6gir le droit de propri6t6 des
autres, y compris l'appelante. Le gouvernement
intim6 (appuy6 par les provinces intervenantes) a
vigoureusement soutenu que les ressources naturel-
les, les richesses minibres de la province, sont
seulement assujetties au contr6le r6glementaire
provincial et que les contr6les ou les quotas de
production sont tout particulibrement des matibres
qui relbvent du pouvoir 16gislatif exclusif des pro-
vinces. Le juge en chef Culliton a insist6 sur ce
point dans les deux derniers alin6as de ses motifs
qu'il introduit par cette phrase: [TRADUCTION]
ales tribunaux doivent aborder les problmes cons-
titutionnels avec r6alisme et esprit pratiquep. Ces
deux alin6as se lisent ainsi:

[TRADUCTION] Toutes les parties admettent que l'in-
dustrie de la potasse de la Saskatchewan faisait face A
des probl6mes difficiles-probl6mes qui, s'ils n'avaient
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effect on the industry and on the Province. In these
circumstances, the potash industry had a right to seek
assistance from whatever Government had the power to
grant that assistance. Natural resources, being exclu-
sively within the provincial jurisdiction, the industry
turned to the Province. The Province, to protect and
conserve the potash industry, implemented controlled
production and established minimum prices in the Prov-
ince. These programs did assist the industry, but at the
same time, had some effect on areas within Federal
jurisdiction. However, in pith and substance, they were
programs directed to a matter within Provincial jurisdic-
tion and thus were valid notwithstanding such ultimate
effects.

If I am not right in this conclusion, then it must be
said the right to control production of potash within the
Province, and to establish a minimum price at the mine,
rests with the Parliament of Canada, for the right to do
so must rest somewhere. Clearly, in my opinion, the
Parliament of Canada does not have the power to con-
trol the production of potash within the Province, or to
set a minimum price at the mine. Thus, in my opinion,
to hold that the prorationing and price stabilization
programs are ultra vires the Province, is to determine
their validity by the ultimate effects of such programs
and not by their true nature and character.

It is, of course, true, that production controls
and conservation measures with respect to natural
resources in a Province are, ordinarily, matters
within provincial legislative authority. This Court's
reasons in its recent judgment in the Ontario Egg
Reference (Reference re Agricultural Products
Marketing Act (Canada), Farm Products Market-
ing Agencies Act (Canada) and The Farm Prod-
ucts Marketing Act (Ontario)'), judgment deliv-
ered January 19, 1978, and as yet unreported,
supports that view. The situation may be different,
however, where a province establishes a marketing
scheme with price fixing as its central feature.
Indeed, it has been held that provincial legislative
authority does not extend to the control or regula-
tion of the marketing of provincial products,
whether minerals or natural resources, in interpro-
vincial or export trade. The Saskatchewan Courts
recognized this almost fifty years ago in the judg-

6 Since reported [19781 2 S.C.R. 1198.

pas 6t6 r6solus, auraient eu un effet pr6judiciable sur
l'industrie et sur la province. Dans ces circonstances,
l'industrie de la potasse avait le droit de chercher A
obtenir l'aide de tout gouvernement qui avait le pouvoir
de la lui accorder. Comme les ressources naturelles sont
exclusivement de comp6tence provinciale, l'industrie
s'est adress6e A la province. Afin de prot6ger et d'assurer
la survie de l'industrie de la potasse, la province a mis en
ceuvre des programmes de contr6le de production et a
fix6 des prix minima dans la province. Ces programmes
ont aid6 l'industrie, mais ils ont 6galement eu des r6per-
cussions sur des domaines relevant de la comp6tence
f6d6rale. Cependant, dans leur nature veritable, ces
programmes visent une matibre qui relve de la comp6-
tence provinciale et sont donc valides malgr6 leurs
repercussions.

Si je fais erreur, il faut alors dire que le droit de
contrbler la production de potasse A l'int6rieur de la
province et de fixer un prix minimum A la mine appar-
tient au Parlement du Canada puisque ce droit doit 8tre
d6volu A quelqu'un. A mon avis, il est clair que le
Parlement du Canada n'a pas le pouvoir de contr6ler la
production de potasse A l'intbrieur de la province ni celui
de fixer un prix minimum A la mine. D6cider que les
programmes de contingentement et de stabilisation des
prix sont ultra vires 6quivaudrait donc, A mon avis, A
d6cider de leur validit6 en fonction de leurs r6percus-
sions et non en fonction de leur nature et de leur
caractbre v6ritables.

Il est vrai que les contr6les de production et les
mesures de conservation des ressources naturelles
d'une province sont des sujets qui rel6vent ordinai-
rement du pouvoir l6gislatif provincial. Les motifs
de la pr6sente Cour rendus le 19 janvier 1978 dans
le Renvoi relatif d la Loi sur l'organisation du
marchi des produits agricoles (Canada), d la Loi
sur les offices de commercialisation des produits
de ferme (Canada) et d The Farm Products Mar-
keting Act (Ontario), en cours de publication 6 ,
6tayent ce point de vue. La situation peut 8tre
diff6rente lorsque la r6glementation provinciale
6tablit un programme de commercialisation dont
le trait principal est la fixation des prix. En fait, on
a jug6 que le pouvoir l6gislatif provincial ne
s'6tend pas au contrdle ou A la r6glementation de
la commercialisation de produits provinciaux, qu'il
s'agisse de ressources minibres ou naturelles, A
l'ext~rieur de la province ou A l'exportation. Les

6 Depuis publi6 [19781 2 R.C.S. 1198.
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ment in In re Grain Marketing Act, 1931'. Legis-
lation with this thrust in other Provinces has like-
wise been struck down: see Lawson v. Interior Tree
Fruit & Vegetable Committee of Direction', Re
Sheep and Swine Marketing Scheme (P.E.I.)9 .

The present case reduces itself therefore to a
consideration of "the true nature and character"
of the prorationing and price stabilization schemes
which are before us. This Court cannot ignore the
circumstances under which the Potash Conserva-
tion Regulations came into being, nor the market
to which they were applied and in which they had
their substantial operation. In Canadian Industrial
Gas & Oil Ltd. v. Government of Saskatchewan 10,
this Court, speaking in its majority judgment
through Martland J., said (at p. 568) that "provin-
cial legislative authority does not extend to fixing
the price to be charged or received in respect of the
sale of goods in the export market". It may proper-
ly be said here of potash as it was said there of oil
that "the legislation is directly aimed at the pro-
duction of potash destined for export, and it has
the effect of regulating the export price since the
producer is effectively compelled to obtain that
price on the sale of his product" (at p. 569).

I do not agree with Chief Justice Culliton that
the consequence of invalidating the provincial
scheme in this case is to move to the Parliament of
Canada the power to control production of miner-
als in the Province and the price to be charged at
the mine. There is no accretion at all to federal
power in this case, which does not involve federal
legislation, but simply a determination by this
Court, in obedience to its duty, of a limitation on
provincial legislative power. It is true, as he says
that (with some exceptions, not relevant here) the
British North America Act distributes all legisla-
tive power either to Parliament or to the provincial
Legislatures, but it does not follow that legislation
of a Province held to be invalid may ipso facto be

[1931] 2 W.W.R. 146.
[1931] S.C.R. 357.

9 [1941] 3 D.L.R. 569.
10 [1978] 2 S.C.R. 545.

tribunaux de la Saskatchewan ont reconnu ce prin-
cipe il y a prbs de cinquante ans dans l'arrat In re
Grain Marketing Act, 19317. Des l6gislations au
m~me effet adopt6es par d'autres provinces ont
aussi 6t6 annul6es: voir Lawson c. Interior Tree
Fruit & Vegetable Committee of Direction8 ; Re
Sheep and Swine Marketing Scheme (P.E.I.)9 .

La pr6sente affaire se r6duit donc A un examen
ode la nature et du caractbre v6ritableso des pro-
grammes de contingentement et de stabilisation
des prix qui nous sont soumis. Cette Cour ne peut
pas n6gliger les circonstances qui ont amen6
l'adoption des Potash Conservation Regulations, ni
le march6 auquel ils s'appliquent et sur lequel ils
ont eu le plus d'effet. Dans Canadian Industrial
Gas & Oil Ltd. c. Le gouvernement de la
Saskatchewan 10, le juge Martland, parlant au nom
de la majorit6 de la Cour, a dit (A la p. 568) que
la comp6tence 16gislative provinciale ne s'6tend

pas A la fixation des prix de vente des marchandi-
ses sur le march6 d'exportations. On peut dire en
l'esp6ce au sujet de la potasse ce qui a 6t6 dit du
p6trole dans cet arr~t, savoir que la l6gislation
vise directement la production de potasse destin6e
A l'exportation et a pour effet de r6glementer le
prix a l'exportation, puisque le producteur est en
fait oblig6 de vendre son produit A ce prix, (A la p.
569).

Je ne puis souscrire A l'opinion du juge en chef
Culliton selon laquelle l'annulation du programme
provincial en cause a pour effet de reconnaitre au
Parlement du Canada le pouvoir de contr6ler la
production de minerai dans la province et le prix
demand6 A la mine. Le pouvoir du f6d6ral n'est
aucunement accru dans ce cas, qui ne met pas en
cause une l6gislation f6d6rale; la Cour, conform6-
ment A son devoir, ne fait que d6finir les limites du
pouvoir 16gislatif provincial. Il est vrai, comme il le
dit, que (sauf quelques exceptions qui ne sont pas
pertinentes en l'esp6ce) l'Acte de l'Amirique du
Nord britannique r6partit tous les pouvoirs entre le
Parlement et les l6gislatures provinciales, mais il
ne s'ensuit pas qu'une 16gislation provinciale jug6e

7 [1931] 2 W.W.R. 146.
8 [1931] R.C.S. 357.
9 [1941] 3 D.L.R. 569.
to [1978] 2 R.C.S. 545.
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validly enacted by Parliament in its very terms. It
is nothing new for this Court, or indeed, for any
Court in this country seized of a constitutional
issue, to go behind the words used by a Legislature
and to see what it is that it is doing. It is especially
important for Courts, called upon to interpret and
apply a constitution which limits legislative power,
to do so in a case where not only the authorizing
legislation but regulations enacted pursuant there-
to are themselves couched in generalities, and the
bite of a scheme envisaged by the parent legisla-
tion and the delegated regulations is found in
administrative directions.

Where governments in good faith, as in this
case, invoke authority to realize desirable econom-
ic policies, they must know that they have no
open-ended means of achieving their goals when
there are constitutional limitations on the legisla-
tive power under which they purport to act. They
are entitled to expect that the Courts, and espe-
cially this Court, will approach the task of apprais-
al of the constitutionality of social and economic
programmes with sympathy and regard for the
serious consequences of holding them ultra vires.
Yet, if the appraisal results in a clash with the
Constitution, it is the latter which must govern.
That is the situation here.

In my opinion, the judgment of the Saskatche-
wan Court of Appeal on the constitutional ques-
tion posed for this Court should be set aside and
the declaration of invalidity by the trial judge
should be restored.

V

On the second main issue in this case, namely,
the claim for damages by the appellant against the
respondent for the tort of intimidation, I am in
agreement with the reasons of my brother Mart-
land and would therefore dismiss the appellant's
appeal on this issue.

invalide peut 8tre valablement adopt6e, ipso facto,
dans les mimes termes par le Parlement. Ce n'est
pas la premiere fois que cette Cour, comme tout
tribunal canadien saisi d'une question constitution-
nelle, doit chercher ce qui se cache derriere les
termes utilis6s par une 16gislature et d6terminer
leur port6e v6ritable. Pour les tribunaux appel6s A
interpr6ter et A appliquer une constitution qui
limite le pouvoir 16gislatif, il est particulibrement
important de le faire dans un cas oia non seulement
la l6gislation habilitante mais 6galement les r6gle-
ments adopt6s sous son r6gime sont r6dig6s en
termes g6n6raux et quand l'essence du programme
pr6vu dans la loi cadre et les raglements d'applica-
tion se trouve dans des directives administratives.

Lorsque les gouvernements invoquent de bonne
foi, comme en l'esp6ce, leur pouvoir de mettre sur
pied des politiques 6conomiques souhaitables, ils
doivent savoir qu'ils n'ont pas A leur disposition des
moyens illimit6s d'atteindre leur but lorsque le
pouvoir l6gislatif en vertu duquel ils entendent agir
est limit6 par la Constitution. Ils sont en droit de
s'attendre que les tribunaux, et particulibrement
cette Cour, abordent la tiche de d6terminer la
constitutionnalit6 des programmes sociaux et 6co-
nomiques avec compr6hension et en 6tant pleine-
ment conscients des graves cons6quences de les
d6clarer ultra vires. Mais si aprbs examen il est
jug6 qu'ils vont A l'encontre de la Constitution,
c'est cette dernibre qui doit l'emporter. C'est le cas
en l'espice.

A mon avis, l'arrit de la Cour d'appel de la
Saskatchewan relativement A la question constitu-
tionnelle soumise A cette Cour doit 6tre infirm6 et
la d6claration d'invalidit6 faite par le juge de
premiare instance r6tablie.

V

En ce qui concerne le deuxibme point en litige,
savoir, la demande de dommages-int6rats de l'ap-
pelante contre l'intim6 pour d6lit d'intimidation, je
souscris aux motifs de mon coll6gue le juge Mart-
land. En cons6quence, je suis d'avis de rejeter le
pourvoi de l'appelante sur cette question.
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VI
Success being divided, there will be no order as

to costs as between the parties either in this Court
or in the Courts below. Further, there will be no
order as to costs either to or against the Attorney-
General of Canada or any of the intervenants.

The Chief Justice and Ritchie, Spence, Pigeon,
Dickson and Pratte JJ. concurred with the judg-
ment delivered by

MARTLAND J.-The appellant claimed dam-
ages against the respondent for intimidation. At
trial damages were awarded in the amount of
$1,500,000. This judgment was reversed on appeal
by the Court of Appeal.

The circumstances which gave rise to the claim
that the respondent had committed the tort of
intimidation are as follows.

Pursuant to the Potash Conservation Regula-
tions, the relevant portions of which are set out in
the judgment of the Chief Justice, the Minister of
Natural Resources, hereinafter referred to as "the
Minister", evolved and implemented what was
known.as the "ABC" scheme for prorationing the
production of potash in Saskatchewan. In that
scheme the formula for prorationing was founded
upon:

(1) the productive capacity of each mine;

(2) the estimated demand for Saskatchewan
potash;

(3) the amount of potash required for working
stock and reserve.

Under the scheme, each producer was allowed
to produce and sell 40 per cent of its productive
capacity. Only after every producer in Saskatche-
wan had produced and sold its quota could a
producer apply for a supplementary licence to
produce and sell an additional amount.

The appellant obtained production licences from
the Minister authorizing the production, between
January 1 and June 30, 1970, of 197,734 short
tons KO equivalent, between July 1, 1970, and

VI
L'appelante ayant partiellement gain de cause, il

n'y aura aucune adjudication de d6pens entre les
parties en cette Cour et dans les cours d'instance
inf6rieure. En outre, il n'y aura aucune adjudica-
tion de d6pens en faveur ou A l'encontre du procu-
reur g6n6ral du Canada ou de l'un des interve-
nants.

Le Juge en chef et les juges Ritchie, Spence,
Pigeon, Dickson et Pratte ont souscrit au jugement
rendu par

LE JUGE MARTLAND-L'appelante poursuit
l'intim6 en dommages-intbrts pour intimidation.
En premiere instance, elle a obtenu $1,500,000 de
dommages-intdrats. La Cour d'appel a infirm6
cette d6cision.

Les circonstances qui ont donn6 naissance A la
pr6tention que l'intim6 est coupable du dblit d'inti-
midation sont les suivantes.

Conform6ment aux Potash Conservation Regu-
lations dont les parties pertinentes sont cit6es dans
les motifs du Juge en chef, le ministre des Ressour-
ces naturelles, ci-aprbs appel6 ale Ministreo, a 61a-
bor6 et mis en ceuvre le programme dit programme
aABC* de contingentement de la production de
potasse en Saskatchewan. La formule de contin-
gentement tient compte des 616ments suivants:

(1) la capacit6 de production de chaque mine;

(2) la demande estimative de potasse de la
Saskatchewan;

(3) la quantit6 de potasse n6cessaire aux stocks
de roulement et aux r6serves.

Aux termes du programme, chaque producteur
est autoris6 A produire et i vendre 40 pour cent de
sa capacit6 de production. Un producteur ne peut
demander la d6livrance d'une licence suppl6men-
taire lui permettant de produire et de vendre une
quantit6 additionnelle de potasse que lorsque tous
les producteurs de la Saskatchewan ont produit et
vendu leur quota.

Le Ministre a d6livr6 A l'appelante des licences
de production l'autorisant A produire 197,734
tonnes courtes d'6quivalent K20 entre le l'r janvier
et le 30 juin 1970, 410,642 tonnes entre le I-
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June 30, 1971, of 410,642 tons, and between July
1, 1971, and June 30, 1972, of 632,096 tons.

In December 1971, the Minister advised all
producers of potash that a new method of prora-
tion would take effect for the year July 1, 1972, to
June 30, 1973. The new method, which was adopt-
ed, was that the producing licence to be issued to
each producer would be in accordance with a
prorationing formula based solely upon the pro-
ductive capacity of each mine.

The appellant took objection to the application
of this formula to its production. Mr. Schmitt, the
president of the appellant, wrote to the Minister on
May 29, 1972, requesting a licence for the 1972-73
year to authorize production of 805,500 tons of
KO equivalent of which, he said, 744,500 tons
would be required to meet the appellant's supply
commitment to C. F. Industries Inc. Subsequently,
on June 19, 1972, Mr. Row, the executive vice-
president of the appellant, met with the Minister,
Mr. Thorson.

On June 22, 1972, the Minister wrote a letter to
Mr. Row, referring to Mr. Schmitt's letter, and to
the meeting of June 19. He advised Mr. Row that:

... upon careful consideration, it is not deemed to be in
the public interest to make an exception to a producer or
to the method of allocation which is to come into effect
on July 1, 1972.

He went on to add:

While it is recognized that the allocation to Central
Canada Potash under the revised proration rules may
not be sufficient to meet all the requirements of C. F.
Industries, Inc., an exception could not be tolerated or
justified without upsetting the whole potash prorationing
program. Moreover, such exception would be tan-
tamount to giving Central Canada Potash an undue
advantage by government regulation.

Central Canada Potash and other Saskatchewan pro-
ducers have benefited from the prorationing program
and they will continue to share those benefits under the
revised prorationing formula. The sharing of markets is
a basic and essential principle of any prorationing
scheme.

juillet 1970 et le 30 juin 1971 et 632,096 tonnes
entre le l ejuillet 1971 et le 30 juin 1972.

En d6cembre 1971, le Ministre a inform6 tous
les producteurs de potasse qu'une nouvelle
m6thode de contingentement entrerait en vigueur
pour l'ann6e allant du 11, juillet 1972 au 30 juin
1973. Selon cette nouvelle m6thode, qui fut effecti-
vement adopt6e, la licence de production de
chaque producteur devait 8tre conforme A une
formule de contingentement fond6e uniquement
sur la capacit6 de production de chaque mine.

L'appelante s'est oppos6e A l'application de
cette formule A sa production. M. Schmitt, son
pr6sident, a &crit au Ministre le 29 mai 1972 pour
lui demander une licence l'autorisant A produire en
1972-1973, 805,500 tonnes d'6quivalent KO, dont
744,500 tonnes, disait-il, 6taient n6cessaires pour
r6pondre aux engagements pris envers C. F. Indus-
tries Inc. Par la suite, le 19 juin 1972, M. Row, le
vice-pr6sident A l'administration de l'appelante, et
le Ministre, M. Thorson, se sont r6unis.

Le 22 juin 1972, le Ministre a envoy6 i M. Row
une lettre o6 il faisait allusion A la lettre de M.
Schmitt et A la r6union du 19 juin. II l'informait
que:

[TRADUCTION] ... aprds un examen approfondi, il ne
semble pas qu'il soit dans l'int6rt public de faire une
exception pour un producteur ou de d6roger A la
m6thode de r6partition qui entrera en vigueur le 1'
juillet 1972.

II ajoutait:

[TRADUCTION] Bien qu'il soit admis que le quota
accord6 A Central Canada Potash en vertu des nouvelles
r6gles de contingentement n'est pas suffisant pour
r6pondre A tous les besoins de C. F. Industries Inc., nous
ne pouvons tol6rer ni justifier une exception sans courir
le risque de remettre en cause tout le programme de
contingentement de la potasse. De plus, pareille excep-
tion 6quivaudrait A donner un avantage indu A Central
Canada Potash, par rbglement gouvernemental.

Central Canada Potash et les autres producteurs de la
Saskatchewan ont tir6 avantage du programme de con-
tingentement et ils continueront A le faire en vertu du
nouveau programme. Tout programme de contingente-
ment est essentiellement fond6 sur le principe du partage
des march6s.
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A licence was issued to the appellant authoriz-
ing production of 442,647 tons.

The appellant commenced proceedings for a
writ of mandamus to compel the Minister to issue
to the appellant a producing licence for the twelve-
month period commencing July 1, 1972:
... according to law and upon relevant considerations,
and not upon irrelevant considerations or improper pur-
poses including regulation of the extra-provincial mar-
ketirig and price of potash.

This application was dismissed on August 17,
1972, ([1972] 6 W.W.R. 62). An appeal from this
judgment was dismissed by the Court of Appeal on
November 6, 1972, ([1973] 1 W.W.R. 193). A
further appeal to this Court was dismissed on
February 5, 1973, ([1973] 2 W.W.R. 672).

On August 3, 1972, the Deputy Minister of
Mineral Resources, Mr. Wotherspoon, wrote to
the appellant's manager at Colonsay, Saskatche-
wan, as follows:

Please be advised that the production schedule for
750,000 K20 tons for the twelve month period is unac-
ceptable as it is based on a larger volume of production
than is currently authorized by Central Canada's Potash
Producing Licence. Therefore, please submit, as soon as
possible, a planned production schedule for the 442,647
K20 tons of production now authorized by Producing
Licence No. P72-C-1.

This was followed by a letter dated September
20, 1972, from Mr. Wotherspoon to Mr. Schmitt.
As this letter constitutes the primary basis of the
appellant's claim for damages, based on intimida-
tion. I will set it out in full:

Mr. D. E. G. Schmitt,
President,
Central Canada Potash Co. Limited,
Suite 1700,
44 King Street West,
Toronto 105, Ontario.
Dear Mr. Schmitt:

Re: Potash Production Schedule for 1972-73 Fertiliz-
er Season

L'appelante a requ une licence l'autorisant A
produire 442,647 tonnes.

Elle a institu6 des proc6dures en mandamus
pour contraindre le Ministre A lui d6livrer une
licence de production pour une pbriode de douze
mois commengant le 1er juillet 1972:

[TRADUCTION] ... conform6ment A la loi et pour des
motifs pertinents, et non pour des consid6rations inop-
portunes ou des fins injustifi6es, comme la r6glementa-
tion de la commercialisation extra-provinciale et le prix
de la potasse.

Cette demande a t6 rejet6e le 17 aott 1972,
([1972] 6 W.W.R. 62). Le 6 novembre 1972, la
Cour d'appel a rejet6 l'appel de cette d6cision,
([1973] 1 W.W.R. 193). La pr6sente Cour a fait
de meme le 5 fivrier 1973, ([1973] 2 W.W.R.
672).

Le 3 aofit 1972, le sous-ministre des Ressources
min6rales, M. Wotherspoon, a 6crit en ces termes
au directeur de l'appelante A Colonsay (Saskatche-
wan):

[TRADUCTION] Veuillez prendre note que le Calen-
drier de production de 750,000 tonnes de K20 au cours
d'une pbriode de douze mois est inacceptable puisqu'il
est fond6 sur un volume de production plus 61ev6 que
celui autoris6 par la licence de production de Central
Canada Potash. En cons6quence, veuillez soumettre
dans les plus brefs d6lais un calendrier de production des
442,647 tonnes de K20 actuellement autoris6es par la
licence de production no P72-C-1.

Le 20 septembre 1972, M. Wotherspoon a de
nouveau 6crit A M. Schmitt. Puisque cette lettre
constitue le fondement principal de la demande de
dommages-int6rts de l'appelante pour intimida-
tion, je la cite en entier:

[TRADUCTION]

M. D. E. G. Schmitt
Pr6sident
Central Canada Potash Co. Limited
Piece 1700
44 ouest, rue King
Toronto 105 (Ontario).
Objet: Calendrier de production de potasse pour l'an-

n6e-engrais 1972-1973
Monsieur,
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Upon issue of the 1972-73 potash producing licence,
dated June 20, 1972, Central Canada Potash Co. Lim-
ited was requested to submit its potash production
schedule for the 1972-73 fertilizer year commencing
July 1, 1972.

On July 26, 1972, you submitted a production
schedule totally out of line with the Department's guide-
line of a monthly production not exceeding 10% of the
allocated annual production authorized by your produc-
ing licence.

We informed you by letter on August 3, 1972, that
your production schedule was unacceptable to the
Department and that you must revise your schedule so
that your monthly production will be in accordance with
the guideline as a percentage of the allocated produc-
tion. To date we have not received your revised produc-
tion schedule.

Furthermore, according to the production reports
your company produced in the month of July, 1972,
109,395 tons of muriate or 66,428 tons of K20 equiva-
lent, and in August, 1972, your company produced
101,448 tons of muriate or 61,720 tons of K20 equiva-
lent. Moreover, all indications show that your company
is producing similar tonnage in September, 1972. Under
these circumstances your company will produce in the
first three months of the 1972-73 fertilizer year about
190,000 tons of K20 equivalent or about 57,400 tons of
K20 equivalent over and above the production guideline
which is applicable to all other potash producers in
Saskatchewan.

Your company is required, therefore, to reduce the
monthly production of potash in Saskatchewan to not
more than 30,000 short tons of K20 equivalent in each
month for. the balance of the 1972-73 fertilizer year
until your allocated production has been produced,
unless otherwise authorized, by the Minister of Mineral
Resources. Failure to comply with the above require-
ment will necessitate drastic action of serious conse-
quence and the Minister will have no choice but to
cancel your potash producing licence P72-C-1. In addi-
tion, the Department will recommend the cancellation of
your Subsurface Mineral Lease No. KL108 pursuant to
Paragraph I and Section 13 of the lease.

In order to avoid any misunderstanding or delay your
written assurance of compliance with the production
schedule as set forth by the Department above is
requested not later than September 27, 1972.

Yours truly,
(sgd.) J. Wotherspoon
J. G. Wotherspoon.

Aprbs avoir accord6 A Central Canada Potash Co.
Limited, le 20 juin 1972, une licence de production de
potasse pour l'ann6e 1972-1973, nous lui avons demand6
de soumettre son calendrier de production de potasse
pour I'ann6e-engrais commengant le 1" juillet 1972.

Le 26 juillet 1972, vous avez soumis un calendrier de
production totalement incompatible avec la norme gou-
vernementale de production mensuelle qui ne doit pas
d6passer 10 pour cent de la production annuelle permise
par votre licence de production.

Nous vous avons inform6, par une lettre du 3 aofit
1972, que le Ministbre ne pouvait accepter votre calen-
drier de production et que vous deviez le modifier de
fagon que votre production mensuelle soit conforme A la
norme fond6e sur un pourcentage de la production
r6partie. Nous n'avons pas encore requ votre nouveau
calendrier de production.

Suivant les rapports de production, votre compagnie a
produit, en juillet 1972, 109,395 tonnes de muriate, soit
66,428 tonnes d'6quivalent K20, et en aoit 1972, 101,-
448 tonnes de muriate, soit 61,720 tonnes d'6quivalent
K20. II appert de plus que votre compagnie a maintenu
cette production en septembre 1972. Dans ces circons-
tances, votre compagnie aura produit au cours des trois
premiers mois de l'ann6e-engrais 1972-1973 environ
190,000 tonnes d'6quivalent KO, soit environ 57,400
tonnes d'6quivalent K20 en sus de la norme de produc-
tion applicable A tous les autres producteurs de potasse
de la Saskatchewan.

Votre compagnie est donc tenue de r6duire sa produc-
tion mensuelle de potasse en Saskatchewan A au plus
30,000 tonnes courtes d'6quivalent K20 d'ici la fin de
l'ann6e-engrais 1972-1973 jusqu'd ce que vous ayez
produit votre quota, sauf autorisation du ministre des
Ressources min6rales. Le d6faut de vous conformer A ces
exigences nous obligera A prendre des mesures draco-
niennes lourdes de cons6quences et le Ministre n'aura
pas d'autre choix que d'annuler votre licence de produc-
tion no P72-C-1. Le MinistAre recommandera en outre
l'annulation de votre bail de droits miniers souterrains no
KL108 conform6ment au paragraphe I et A I'article 13
de ce bail.

Pour 6viter tout malentendu ou tout retard, veuillez
nous faire parvenir d'ici le 27 septembre 1972 votre
engagement 6crit de vous conformer au calendrier de
production 6tabli pr6c6demment par le Minist&re.

Veuillez agrber [ ... ]
(signature)
J. G. Wotherspoon.
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After the receipt of this letter by the appellant,
a meeting took place which was attended by Mr.
Schmitt, Mr. Thorson, Mr. Wotherspoon and
others at which Mr. Schmitt sought to persuade
Mr. Thorson to issue a production licence for
the appellant's production requirements. Mr.
Schmitt's representations were unsuccessful. As a
result, the appellant reduced its production to the
level required by the Minister. Mr. Schmitt says
that this reduction was effected because of the
threat of the appellant's losing its sub-surface min-
eral lease. Thereafter the appellant kept its pro-
duction within the limits set by its producing
licence.

The present action attacking the constitutional
validity of the regulations in question here was
commenced on December 11, 1972.

The appellant's case is that its production of
potash was reduced in consequence of the threats
contained in the letter of September 20, 1972, that
the demanded reduction in its production was not
lawful, and that the appellant has suffered loss by
reason of its being unable to effect sales of potash
which, otherwise, it could have made, with a
consequent loss of profits.

The tort of intimidation is defined in Clerk &
Lindsell on Torts (14th ed.) para. 802, p. 414, as
follows:
A commits a tort if he delivers a threat to B that he will
commit an act or use means unlawful as against B, as a
result of which B does or refrains from doing some act
which he is entitled to do, thereby causing damage
either to himself or to C. The tort is one of intention and
the plaintiff, whether it be B or C, must be a person
whom A intended to injure.

The very existence of the tort of intimidation
was questioned in argument before the House of
Lords by Gerald Gardiner, Q.C., (as he then was)
in the leading case of Rookes v. Barnard". The
House of Lords confirmed the existence of the tort
as had the Court of Appeal in the same case,
[1963] 1 Q.B. 623. The difference of opinion
between the two Courts was that the Court of
Appeal held that intimidation was restricted to

11 [1964] A.C. 1129.

Aprbs la r6ception de cette lettre par l'appe-
lante, MM. Schmitt, Thorson, Wotherspoon et
d'autres personnes se r6unirent. M. Schmitt
essaya, sans succas, de persuader M. Thorson de
dblivrer A I'appelante une licence de production qui
lui permettrait de r6pondre A ses besoins. L'appe-
lante a donc r6duit sa production au niveau fix6
par le Ministre. Selon M. Schmitt, I'appelante a
agi ainsi parce qu'on l'avait menac6e de lui faire
perdre son bail de droits miniers souterrains. Par
la suite, I'appelante a maintenu sa production dans
les limites pr6vues par sa licence de production.

La pr6sente action attaquant la constitutionna-
lit6 des r6glements en litige a 6t6 institu6e le 11
d6cembre 1972.

L'appelante pr6tend qu'elle a r6duit sa produc-
tion de potasse A la suite des menaces contenues
dans la lettre du 20 septembre 1972, que l'ordre de
r6duire sa production est ill6gal et qu'elle a subi un
pr6judice parce qu'elle n'a pu effectuer toutes les
ventes de potasse qu'elle aurait normalement pu
faire, d'oia un manque A gagner.

Le d6lit d'intimidation est d6fini ainsi dans
Clerk & Lindsell on Torts (14 6d.) par. 802, A la
p. 414:

[TRADUCTION] A commet un d6lit s'il menace B d'ac-
complir un acte ou de se servir d'un moyen ill6gal contre
lui pour que B accomplisse un acte ou s'abstienne de
l'accomplir alors qu'il a le droit de le faire, causant ainsi
un dommage A lui-mime ou A C. 11 s'agit d'un d6lit
d'intention et le demandeur, que ce soit B ou C, doit 8tre
une personne A qui A avait l'intention de nuire.

L'existence m~me du d6lit d'intimidation a 6t6
mise en doute devant la Chambre des lords par
Gerald Gardiner, c.r., (tel 6tait alors son titre)
dans l'affaire faisant autorit6 Rookes v. Barnard".
A l'instar de la Cour d'appel ([1963] 1 Q.B. 623),
la Chambre des lords a confirm6 l'existence de ce
d6lit. Les deux cours divergent cependant d'opi-
nion sur un point: la Cour d'appel estime que
l'intimidation est limit6e aux actes de violence et

" [1964] A.C. 1129.
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acts of violence or threats of a tortious or criminal
nature and could not be extended to cover a threat
to break a contract, while the House of Lords took
the view that a threat to break a contract could be
a foundation for the tort.

The facts of that case were these. The plaintiff,
an employee of B.O.A.C., resigned from his trade
union which had an oral understanding, which was
not legally binding, with B.O.A.C. that when a
section or unit of B.O.A.C.'s employees were all
union members it would not thereafter recruit
non-union staff for that section. Of the three
defendants, B and F were lay officials of the union
employed by B.O.A.C. and S was a full-time
official employed by the union. These three, in
accordance with the terms of a resolution passed at
a meeting of union members, threatened B.O.A.C.
that a strike of all the employees would take place
within three days if the plaintiff non-unionist were
not removed. In consequence, B.O.A.C. suspended
and later (lawfully and with due notice) dismissed
the plaintiff. Under a collective agreement be-
tween the union B.O.A.C. the union agreed that
employees would not strike. The strike would have
been a breach of contract by employees as against
B.O.A.C.

It will be noted that the threats which were
made were not made to the plaintiff. They were
made to his employer, B.O.A.C., which lawfully
dismissed the plaintiff. The threatened strike
would have been a clear breach of the collective
agreement between the union and B.O.A.C. His
only recourse, if it existed, and the House of Lords
found that it did, was against those persons whose
threat to B.O.A.C. resulted in its dismissal of the
plaintiff from its employment.

The judgment of the House of Lords has been
the subject of criticism. A good example of this is
to be found in the article written by Professor K.
W. Wedderburn published in (1964) 27 Modern
Law Review 257. There are substantial arguments
in favour of the opinion expressed by the Court of
Appeal in the Rookes case. The question has not
come up for consideration in Canada. As the trial
judge pointed out in the present case, that decision

aux menaces de nature pr6judiciable ou criminelle
et ne peut s'6tendre A une menace de rupture de
contrat, alors que la Chambre des lords est d'avis
qu'une menace de rupture de contrat peut 8tre le
fondement du d6lit.

Les faits de cette affaire-lI sont les suivants. Le
demandeur, un employ6 de B.O.A.C., a d6mis-
sionn6 de son syndicat qui, par entente verbale
avec B.O.A.C. qui n'6tait pas l6galement ex6cu-
toire, avait convenu que lorsque tous les employ6s
d'une section ou d'une unit6 6taient syndiqu6s,
B.O.A.C. n'engagerait pour cette section aucun
employ6 non syndiqu6. Des trois d6fendeurs, B et
F 6taient des repr6sentants syndicaux employ6s
par B.O.A.C. et S 6tait un repr6sentant A plein
temps employ6 par le syndicat. Tous trois, confor-
m6ment aux termes d'une r6solution adopt6e A une
assembl6e des membres du syndicat, menachrent
B.O.A.C. de d6clencher, dans les trois jours, une
grave g6n6rale si le demandeur, qui n'6tait plus
syndiqu6, n'6tait pas relev6 de ses fonctions.
B.O.A.C. a alors suspendu puis cong6di6 le deman-
deur (16galement et avec le pr6avis obligatoire).
Aux termes d'une convention collective conclue
entre le syndicat et B.O.A.C., le syndicat avait
convenu de ne pas d6clencher de grave. Toute
grave des employ6s aurait constitu6 une rupture de
contrat.

II faut noter que les menaces n'ont pas t6
prof6r6es au demandeur, mais A son employeur,
B.O.A.C., qui l'a l6galement cong6di6. Une gr6ve
aurait constitu6 une rupture manifeste de la con-
vention collective conclue entre le syndicat et
B.O.A.C. Le seul recours du demandeur, s'il en
avait un, et la Chambre des lords a jug6 qu'il en
avait effectivement un, 6tait contre les personnes
dont les menaces avaient amen6 B.O.A.C. A le
cong6dier.

Cette d6cision de la Chambre des lords a soulev6
de nombreuses critiques, notamment l'article du
professeur K. W. Wedderburn publi6 A (1964) 27
Modern Law Review 257. Des arguments sbrieux
militent en faveur de l'opinion exprimbe par la
Cour d'appel dans Rookes. Au Canada, cette
question n'a pas encore 6t6 examinbe. Comme I'a
soulign6 en l'esp6ce le juge de premiere instance,
cette d6cision a t6 cit6e A plusieurs reprises au
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has been mentioned in a number of Canadian
cases, but, so far, only in relation to what it
decided in respect of the awarding of exemplary
damages. I do not, however, consider it is neces-
sary presently to determine that issue, because it is
my view that for other reasons the appellant is not
entitled to succeed.

In reaching that conclusion, the following mat-
ters have to be considered.

At the time the letter of September 20, 1972,
was written and prior thereto the Potash Conserva-
tion Regulations, 1969, made pursuant to The
Mineral Resources Act were in existence. Section
2 of those regulations expressly prohibited the
production of potash unless a producing licence
authorizing the production had been granted by
the Minister in such form as he might determine.

At that time the appellant had a potash produc-
ing licence, dated June 20, 1972, for a period of
twelve months commencing July 1, 1972, authoriz-
ing the production of 442,647 short tons (K20
equivalent) of potash. This licence required the
appellant, within thirty days of its receipt, to
submit a schedule showing the planned production
for each month of the total production authorized.
It also provided that the Minister might amend,
revise or vary the production authorized if, in his
opinion, conditions had changed or if he deemed
an adjustment necessary, or in the public interest.

The appellant had sought unsuccessfully to per-
suade the Minister to authorize production of a
larger quantity, in order to meet its business
requirements. At the time the letter was written,
judgment had been given dismissing the appel-
lant's application for mandamus to compel the
Minister to grant a licence for a larger quantity.

The appellant has been requested, upon the issue
of its licence, to submit its production schedule for
the twelve-month period. The production schedule
submitted was not in line with the departmental
guideline of a monthly production not exceeding
10 per cent of allocated annual production. The
appellant's production reports showed production
in July 1972 of 66,428 tons of K20 equivalent and

Canada mais uniquement, jusqu'A maintenant, en
ce qui concerne l'adjudication de dommages-int6-
rats punitifs. 11 n'est cependant pas n6cessaire
d'examiner ce point puisqu'A mon avis l'appelante
ne peut, pour d'autres motifs, obtenir gain de
cause.

Pour en venir A cette conclusion, il faut tenir
compte des points suivants.

Au moment de l'envoi de la lettre du 20 septem-
bre 1972, et avant cette date, les Potash Conserva-
tion Regulations, adopt6s conform6ment a The
Mineral Resources Act, 6taient en vigueur. L'arti-
cle 2 de ces r6glements interdit express6ment la
production de potasse sans licence de production
d6livr6e par le Ministre, aux conditions qu'il juge
approprices.

A ce moment, I'appelante d6tient une licence de
production de potasse, dat6e du 20 juin 1972 et
valide pour une p6riode de douze mois commen-
gant le le juillet 1972, qui autorise la production
de 442,647 tonnes courtes (6quivalent K20) de
potasse. Cette licence pr6voit que, dans les trente
jours de la r6ception, I'appelante est tenue de
soumettre un calendrier de la production men-
suelle projet6e A concurrence de la production
totale autorisbe. Elle pr6voit 6galement que le
Ministre peut modifier ou r6viser la production
autorisbe si, A son avis, les conditions ont chang6
ou s'il estime qu'un ajustement est n6cessaire ou
encore si l'int6rt public l'exige.

L'appelante a cherch6 sans succ6s A persuader le
Ministre de l'autoriser A produire davantage de
fagon A r6pondre A ses besoins commerciaux. Au
moment de l'envoi de la lettre, la demande de bref
de mandamus pr6sent6e par l'appelante pour
forcer le Ministre A lui accorder une licence pr6-
voyant une production plus 6lev6e avait t rejetbe.

La licence de l'appelante l'oblige A soumettre
son calendrier de production pour une pbriode de
douze mois. Le calendrier pr6sent6 n'6tait pas
conforme A la directive ministbrielle selon laquelle
la production mensuelle ne doit pas d6passer 10
pour cent de la production annuelle permise. Les
rapports de production de l'appelante indiquent
une production de 66,428 tonnes d'6quivalent K20
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in August of 61,720 tons of K20 equivalent. Indi-
cations were that there would be similar tonnage
produced in September.

The appellant was directed in the letter to
reduce production to 30,000 short tons of KO
equivalent in each month for the balance of the
period until the allocated production had been
produced, unless otherwise authorized by the
Minister.

In the event of failure to comply with the
requirement, Mr. Wotherspoon, the Deputy Minis-
ter, said that the Minister would have no choice
but to cancel the licence and that the Department
would recommend cancellation of the appellant's
subsurface mineral lease. Mr. Schmitt said in evi-
dence that the appellant reduced production
because of the threat of losing this lease.

The lease in question, which was dated June 23,
1967, was for a term of 21 years, subject to
renewal. Paragraph I of the lease stated that it
was granted "subject to The Mineral Resources
Act, 1959, the Subsurface Mineral Regulations,
1960 ... and any other applicable regulations
under the Act, as the Act or the said regulations or
any of them may be amended, revised or substitut-
ed from time to time".

Clause 13 of the lease provided that:
13. The Lessee shall observe, perform and abide by all
the obligations and conditions imposed upon the holders
of subsurface mineral leases by the Act or regulations
thereunder in effect from time to time.

Clause 16 provided that in the event of any
default, breach, non-observance or non-perfor-
mance on the part of the lessee of the covenants,
obligations, conditions, restrictions or stipulations
contained in the lease, the Minister, after having
given to the lessee sixty days' written notice of
intention to cancel and specifying the default,
might cancel the lease if the default had not been
remedied or was not being remedied to the satis-
faction of the Minister within the sixty-day period.

Mr. Wotherspoon in his letter of September 20,
1972, referred to paragraph I and to clause 13 of
the lease as a basis for cancellation.

en juillet 1972 et une production de 61,720 tonnes
d'6quivalent K20 en aofit. Selon toute apparence,
la production de septembre allait 8tre sensiblement
la mime.

Dans la lettre, il est ordonn6 A l'appelante de
r6duire sa production mensuelle A 30,000 tonnes
courtes d'6quivalent KO pour le restant de la
p6riode jusqu'a concurrence de la production per-
mise, sauf autorisation du Ministre.

M. Wotherspoon, le sous-ministre, y d6clare que
si elle ne se conforme pas a cette exigence, le
Ministre n'aura d'autre choix que d'annuler la
licence et que le ministbre recommandera l'annula-
tion de son bail de droits miniers souterrains. M.
Schmitt a d6clar6 dans son t6moignage que l'appe-
lante a r6duit sa production A cause de la menace
d'annulation de ce bail.

Dat6 du 23 juin 1967, le bail en cause est d'une
dur6e de 21 ans et contient une clause de recon-
duction. Le paragraphe 1 du bail pr6voit qu'il est
accord6 [TRADUCTION] asous r6serve de The Min-
eral Resources Act, 1959, des Subsurface Mineral
Regulations, 1960. . . et de tout autre r6glement
applicable en vertu de la Loi ainsi que de toute
r6vision ou modification de la Loi ou des r6-
glements.

La clause 13 du bail pr6voit que:
[TRADUCTION] 13. Un locataire doit observer et ex6cu-
ter toutes les obligations et conditions impos6es aux
d6tenteurs de baux de droits miniers souterrains par la
Loi ou les rdglements d'application en vigueur.

La clause 16 pr6voit qu'en cas de violation,
inobservation, inex6cution par le locataire des obli-
gations, conditions, restrictions ou stipulations du
bail ou de manquement A celles-ci, le Ministre,
aprds lui avoir envoy6 un avis de 60 jours de son
intention d'annuler le bail, en y pr6cisant la nature
du manquement, peut annuler le bail si le locataire
n'y a pas rem6di6 ou ne l'a pas fait A la satisfaction
du Ministre dans le dblai de soixante jours.

Dans sa lettre du 20 septembre 1972, M.
Wotherspoon se r~fbre au paragraphe 1 et A la
clause 13 du bail pour en 6voquer l'annulation.
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The Mineral Resources Act was amended on
May 7, 1976, by c. 36 of the Statutes of Saskatch-
ewan, 1976. Among other things, a new s. 11 A was
enacted which enables the Minister to cancel a
production licence if the holder contravenes or
fails to comply with any term or condition of the
licence and if such contravention or failure contin-
ues for more than thirty days after being brought
to the holder's attention. This section was declared
to be deemed to have always been contained in the
Act.

In addition, the Potash Conservation Regula-
tions and amendments thereto were ratified and
confirmed retroactively to their respective dates of
enactment.

The amending Act was passed after judgment
had been rendered following the trial, but prior to
the judgment of the Court of Appeal. The enact-
ment of s. 11 A removed any doubt as to the power
of the Minister to cancel a production licence. The
ratification and confirmation of the Potash Con-
servation Regulations removed doubt as to wheth-
er they had been validly enacted under the provi-
sions of the Act.

The amending Act also contained a schedule of
production of various companies, including the
appellant, fixing the limits of production of each
such company from January 1, 1970, to June 30,
1976. It was stated that no such company was
entitled to produce amounts of potash in excess of
the fixed amounts. This provision was deemed to
be in force from January 1, 1970. The amount
fixed, in respect of the appellant, for the period
July 1, 1972, to June 30, 1973, was 469,703 short
tons KO equivalent. The amounts fixed for the
next succeeding three twelve-month periods were
660,005, 900,000 and 900,000 tons, respectively.

To summarize, the situation in the present case
is this. Pursuant to The Mineral Resources Act a
scheme for the control of production of potash in
Saskatchewan had been put into effect. The appel-
lant, as a potash producer, was prohibited from
producing potash in excess of the amounts pre-
scribed by the licences issued to it. It was required
after receiving a licence to submit a production

The Mineral Resources Act a 6t6 modifi6e le 7
mai 1976 par le chap. 36 des Statuts de la Saskat-
chewan de 1976. Entre autres choses, ce chapitre
6dicte un nouvel article I IA qui autorise le Minis-
tre A annuler une licence de production si le d6ten-
teur enfreint ou omet de respecter les conditions de
la licence et si cette violation ou ce manquement se
poursuit plus de trente jours apr~s avoir 6t port6 A
l'attention du d6tenteur. Cet article est r6put6
avoir toujours fait partie de la Loi.

En outre, les Potash Conservation Regulations
et leurs modifications ont 6t6 ratifi6s et confirm6s
r6troactivement A leur date respective d'adoption.

La Loi a 6t6 modifi6e entre le prononc6 du
jugement de premiere instance et l'arr6t de la Cour
d'appel. L'article 11 A dissipe tout doute quant au
pouvoir du Ministre d'annuler une licence de pro-
duction. La ratification et la confirmation des
Potash Conservation Regulations ne permettent
plus de douter de leur validit6 aux termes des
dispositions de la Loi.

La loi modificatrice contient 6galement le calen-
drier de production de plusieurs compagnies, y
compris l'appelante, et pr6cise les limites de pro-
duction de chacune pour la pbriode allant du l"
janvier 1970 au 30 juin 1976. Elle pr6voit qu'au-
cune de ces compagnies ne peut produire des quan-
tit6s de potasse sup6rieures A celles fix6es. Cette
disposition est r6put6e 8tre en vigueur depuis le l-
janvier 1970. Pour la p6riode allant du 1" juillet
1972 au 30 juin 1973, la production de l'appelante
a 6t6 fix6e A 469,703 tonnes courtes d'6quivalent
K20. Pour les trois p6riodes suivantes de douze
mois, la production devait 8tre de 660,005, 900,-
000 et 900,000 tonnes respectivement.

En r6sum6, la situation en l'espdce est la sui-
vante. Conform6ment a The Mineral Resources
Act, un programme de contrble de la production de
la potasse en Saskatchewan est entr6 en vigueur.
L'appelante, en qualit6 de producteur de potasse,
ne peut en produire plus que la quantit6 prescrite
par ses licences. Elle est tenue, sur r6ception d'une
licence, de soumettre un calendrier de la produc-
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schedule, showing monthly production during the
twelve-month term of the licence not exceeding the
total production authorized.

The appellant, being understandably unhappy
with the quota allotted to it, endeavoured to per-
suade the Minister to increase its allocation, but
without success. It sought to compel such an
increase by mandamus, again without success. It
failed to submit a proper production schedule
within thirty days of the receipt of its licence for
the 1972-1973 year. It continued its production
upon a scale beyond that which was contemplated
by its licence.

This was the situation in which the Deputy
Minister wrote the letter of September 20, 1972,
calling on the appellant to reduce its production or
to face the possibility of a cancellation of its
mineral lease. That lease, as has been noted,
included a requirement that the appellant, as
lessee, would observe, perform and abide by all
obligations imposed upon holders of mineral leases
by the Act or regulations thereunder in effect from
time to time.

In the present case, the threat by the Deputy
Minister was the possible exercise by the Minister
of powers which he had reasonable grounds for
believing the Minister possessed. In the Rookes
case the threat was to pursue a course of action
which the defendants knew would be a breach of
the collective agreement between the union and
B.O.A.C.

In the present case, the Deputy Minister sought
to induce the appellant to limit the amount of its
production to conform with the prorationing
scheme which had been established. In the Rookes
case, the object of the threat was to compel
B.O.A.C. to discharge the plaintiff, an action
which, except for the pressure, it did not wish to
take and which it was under no legal obligation to
take.

In the Rookes case, the threat was not made to
the plaintiff. It was made to a third party,
B.O.A.C., with a view to compel it to take a course
of action detrimental to the plaintiff. In the
present case, the threat was made directly to the
appellant and no third party was involved.

tion mensuelle projet~e pour les douze mois vis6s
par la licence; cette production ne doit pas d6pas-
ser la production totale permise.

L'appelante, 6videmment insatisfaite du quota
qui lui 6tait attribu6, a essay6 de persuader le
Ministre de l'augmenter, mais sans succ~s. Elle a
cherch6 A le contraindre A lui accorder cette aug-
mentation par bref de mandamus, mais 6galement
sans succas. Elle n'a pas soumis de calendrier de
production conforme dans les trente jours de la
r6ception de sa licence pour l'ann6e 1972-1973.
Elle a continu6 A produire A un rythme qui d6pas-
sait celui qui y 6tait pr6vu.

Les choses en 6taient IA lorsque le sous-ministre
a 6crit A l'appelante le 20 septembre 1972 pour la
sommer de r6duire sa production ou, A d6faut, de
s'exposer A une annulation de son bail minier. Ce
bail, comme je l'ai not6 pr6c6demment, pr6voit que
l'appelante, en tant que locataire, doit observer et
respecter toutes les obligations imposbes aux
d6tenteurs de baux miniers par la Loi ou les
r~glements en vigueur.

En l'espice, la menace prof6r6e par le sous-
ministre porte sur I'exercice possible par le Minis-
tre des pouvoirs qu'il pouvait raisonnablement
croire A la disposition de ce dernier. Dans Rookes,
les d6fendeurs ont menac6 d'entreprendre une
action qu'ils savaient constituer une violation de la
convention collective conclue entre le syndicat et
B.O.A.C.

En l'esp6ce, le sous-ministre cherchait A amener
I'appelante A limiter sa production pour que cette
dernibre soit conforme au programme de contin-
gentement. Dans Rookes, la menace avait pour
objet de contraindre B.O.A.C. A cong6dier le
demandeur, mesure que, mise A part la pression
exerc6e, elle n'avait ni l'entention ni l'obligation de
prendre.

Dans Rookes, ce n'est pas le demandeur qui a
6t6 menac6. La menace a 6 faite A un tiers,
B.O.A.C., afin de le forcer A prendre une mesure
pr6judiciable au demandeur. En I'esp6ce, la
menace a t prof6r6e directement A I'appelante et
aucun tiers n'6tait en cause.
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I will deal with this distinction now, and will
revert to the other distinctions later. It is signifi-
cant because the plaintiff, in the Rookes case, was
not in a position to claim a breach of contract by
his employer when he was dismissed. The only
recourse he could seek was against the defendants
who had threatened a breach of the collective
agreement between the union and the employer as
a means to compel the employer to discharge
Rookes. Here the appellant is a party to the con-
tract which it says was threatened to be breached,
i.e. the lease, and would have been entitled to
pursue its contractual remedies had that contract
been illegally breached.

On this point, I am in agreement with the view
expressed by the author of Winfield and Jolowicz
on Tort (10th ed.) p. 458, as follows:

It is submitted, therefore, that the two-party situation
is properly distinguishable from the three-party situation
and that it does not necessarily follow from Rookes v.
Barnard that whenever A threatens B with an unlawful
act, including a breach of his contract with B, he
thereby commits the tort of intimidation. In fact the
balance of advantage seems to lie in holding that where
A threatens B with a breach of his contract with B, B
should be restricted to his contractual remedies. The law
should not encourage B to yield to the threat but should
seek to persuade him to resist it. If he suffers damage in
consequence he will be adequately compensated by his
remedy in damages for breach of contract, as his
damage can scarcely be other than financial. Where,
however, what is threatened is a tort, and especially if
the threat is of violence, it is both unrealistic to insist
that proceedings for a quia timet injunction afford him
adequate protection against the consequences of resist-
ance and unreasonable to insist that if violence is actual-
ly inflicted upon him he is adequately compensated by
an award of damages thereafter. The view is preferred,
therefore, that although A commits the tort of intimida-
tion against B where he threatens B with violence or
perhaps with any other tort, no independent tort is
committed when all that is threatened is a breach of
contract.

In my opinion the tort of intimidation is not
committed if a party to a contract asserts what he
reasonably considers to be his contractual right
and the other party, rather than electing to contest
that right, follows a course of conduct on the

J'examinerai d'abord cette distinction et je
reviendrai sur les autres plus tard. Elle est impor-
tante parce que le demandeur, dans Rookes,
n'6tait pas en mesure d'accuser son employeur de
rupture de contrat lorsqu'il a 6t6 cong6di6. Son
seul recours 6tait contre les d6fendeurs qui avaient
menac6 l'employeur de violer la convention collec-
tive conclue entre lui et le syndicat pour le con-
traindre A cong6dier Rookes. En l'espce, I'appe-
lante est partie au contrat que, selon elle, on
menagait de violer, c.-A-d. le bail, et elle aurait
dispos6 de recours en vertu du contrat en cas de
rupture ill6gale.

Sur ce point, je souscris A l'opinion 6mise par
Winfield et Jolowicz on Tort (10t 6d.), A la p. 458:

[TRADUCTION] On soutient donc que la situation est
diff6rente selon que deux ou trois parties sont en cause
et qu'il ne d6coule pas n6cessairement de l'arrat Rookes
v. Barnard que chaque fois que A menace B de commet-
tre un acte ill6gal, y compris la rupture d'un contrat
conclu avec B, il commet le d6lit d'intimidation. 11
semble plus avantageux de d6cider que lorsque A
menace B de violer le contrat qu'il a conclu avec lui, B
ne dispose que des recours en vertu du contrat. La loi ne
doit pas encourager B A c6der A la menace, mais doit
l'aider A y r6sister. S'il subit un dommage, il aura droit A
des dommages-intbrits pour rupture de contrat puisque
les dommages subis ne peuvent gubre 8tre autre que
financiers. Lorsque la menace implique un d6lit, et
particulibrement lorsqu'il y a menace de violence, il est A
la fois irr6aliste de soutenir que les proc6dures pour
obtenir une injonction quia timet lui assurent une pro-
tection ad6quate contre les cons6quences de sa r6sis-
tance, et absurde d'affirmer que s'il est victime de
violence, il sera suffisamment indemnis6 par des dom-
mages-int6r8ts. Donc, mime si A se rend coupable
d'intimidation envers B, lorsqu'il le menace d'user de
violence ou de commettre tout autre d6lit, aucun d6lit
distinct n'est commis si la seule menace prof6r6e est la
rupture d'un contrat.

A mon avis, il n'y a pas de d6lit d'intimidation si
une partie A un contrat fait valoir ce qu'elle croit
raisonnablement 8tre un droit contractuel et que
l'autre partie, plut6t que de contester ce droit,
oriente sa conduite sur l'opinion que ce droit peut
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assumption that the assertion of right can be
maintained.

I am also of the view that if the course of
conduct which the person making the threat seeks
to induce is that which the person threatened is
obligated to follow, the tort of intimidation does
not arise. If, in the Rookes case, the collective
agreement between the union and B.O.A.C. had
contained a closed shop provision so as to require
B.O.A.C. to discharge the plaintiff upon his ceas-
ing to be a member of the union, the plaintiff
could not have succeeded in his suit because of the
threat of a strike, even though the agreement
provided that there should be no strikes.

In the present case the Potash Conservation
Regulations made under The Mineral Resources
Act prohibited the appellant from exceeding a
specified production of potash. By conforming to
the requirements of the Regulations, the appellant
would not suffer damage and, therefore, the claim
for intimidation is not well founded.

What, then, is the position if, subsequently, it is
found that the Regulations were ultra vires? Does
that finding then mean that there has been
intimidation?

In my opinion it does not. The conduct of the
Deputy Minister in relation to the tort of intimida-
tion must be considered in relation to the circum-
stances existing at the time the alleged threat was
made. The Deputy Minister was then seeking to
induce conformity with the prorationing plan
which had been created by legislation which it was
his duty to enforce. At the time the threat was
made, the legislation stood unchallenged.

On this question the judgment of the House of
Lords in Hoffman-La Roche & Co. v. Secretary
of State for Trade and Industry" is of assistance.
In that case a statutory order had been made
requiring the company to reduce the prices of
certain drugs. The company contested the validity
of the order and took proceedings to have the order
declared to be ultra vires. The company advised

12 [1975] A.C. 295.

8tre exerc6.

Je crois 6galement que si la conduite pr6conis6e
par la personne qui profbre la menace est celle que
la personne menac6e est tenue de suivre, aucun
d6lit d'intimidation n'est commis. Si, dans Rookes,
la convention collective conclue entre le syndicat et
B.O.A.C. avait contenu une clause d'exclusivit6
syndicale de sorte que B.O.A.C. efit 6t6 oblig6e de
cong6dier le demandeur si ce dernier cessait d'8tre
membre du syndicat, le demandeur n'aurait pu
avoir gain de cause en se fondant sur la menace de
grave, mime si la convention prbvoyait qu'il ne
devait pas y en avoir.

En l'esp6ce, les Potash Conservation Regula-
tions adopt6s en vertu de The Mineral Resources
Act interdisent A I'appelante de produire plus
qu'une certaine quantit6 de potasse. En se pliant
aux prescriptions des r~glements, I'appelante n'au-
rait subi aucun dommage et, en cons6quence, la
r6clamation pour intimidation n'est pas bien
fond6e.

Quelle est alors la situation si, par la suite, les
riglements sont jug6s ultra vires? Cette conclusion
signifie-t-elle qu'il y a eu intimidation?

A mon avis, non. La conduite du sous-ministre
en ce qui concerne le d6lit d'intimidation doit 8tre
examin6e en regard des circonstances existant au
moment oa la menace all6gu6e a 6 prof6r6e. Le
sous-ministre cherchait alors A amener l'appelante
A se conformer au programme de contingentement
cr66 par la 16gislation et qu'il avait le devoir
d'appliquer. Au moment de la menace, la l6gisla-
tion n'6tait pas contest6e.

L'arr~t de la Chambre des lords, Hoffman-La
Roche & Co. v. Secretary of State for Trade and
Industry 2 est utile sur ce point. Un d6cret adopt6
en vertu d'une loi exigeait que la compagnie
r6duise le prix de certains produits pharmaceuti-
ques. La compagnie a contest6 la validit6 de ce
d6cret et a institu6 des proc6dures afin de le faire
d6clarer ultra vires. La compagnie informa le

12 [1975]A.C. 295.
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the Secretary of State that it would not obey the
order, but offered to pay the difference between its
prices and those set by the order into a special
bank account pending a decision as to the validity
of the order. The Secretary of State then issued a
writ seeking an injunction to restrain the company
from charging prices in excess of the prices fixed
by the order. He applied for an interim injunction
to this effect but stated he was not prepared to
give an undertaking as to damages.

The House of Lords, with one dissent, held that
the Secretary of State was entitled to the order. It
was decided that where the Crown sought an
injunction for the purpose of enforcing the law in
the manner prescribed by the statute, it was for
the person against whom the injunction was sought
to show special reason why justice required that it
should only be granted on terms.

At p. 341, Lord Reid said:

It must be borne in mind that an order made under
statutory authority is as much the law of the land as an
Act of Parliament unless and until it has been found to
be ultra vires.

Lord Morris of Borth-y-Gest said at p. 350:
The order had effectively the full force of law unless and
until it could be shown to be ultra vires. It is in the
public interest that the law should be obeyed. It is in the
public interest that resistance to it should be suppressed.
Unless some very good reason could be shown a court
would, therefore, accede to an application to enforce the
law and to enforce it in the way in which Parliament had
prescribed as the appropriate way. So in the present case
the question which, in my view, arises is whether there
was any valid and sufficient reason why an injunction
should not have been granted.

Lord Diplock, at p. 367, said:

So in this type of law enforcement action if the only
defence is an attack on the validity of the statutory
instrument sought to be enforced the ordinary position
of the parties as respects the grant of interim injunctions
is reversed. The duty of the Crown to see that the law
declared by the statutory instrument is obeyed is not
suspended by the commencement of proceedings in
which the validity of the instrument is challenged. Prima
facie the Crown is entitled as of right to an interim
injunction to enforce obedience to it. To displace this
right or to fetter it by the imposition of conditions it is

Secr6taire d'tat qu'elle n'avait pas l'intention de
respecter ce d6cret, mais offrit de verser dans un
compte sp6cial la difference entre ses prix et ceux
fix6s par le d6cret en attendant que la d6cision sur
sa validit6 soit rendue. La Secr6taire d'ttat cher-
cha alors A obtenir une injonction pour empAcher
la compagnie de demander des prix supbrieurs A
ceux fix6s par le d6cret. II demanda une injonction
provisoire mais d6clara qu'il n'6tait pas pr~t A
prendre un engagement quant aux dommages-int6-
rits.

La Chambre des lords a jug6 (avec une seule
dissidence) que le Secr6taire d'ttat avait le droit
d'obtenir l'injonction et a d6cid6 que lorsque la
Couronne cherche A obtenir une injonction pour
faire appliquer la loi de la fagon pr6vue, il incombe
A la personne contre qui on cherche A l'obtenir de
d6montrer pourquoi la justice exige qu'elle ne soit
accord6e que sous conditions.

Lord Reid dit A la p. 341:
[TRADUCTION] N'oublions pas qu'un d6cret adopt6

en vertu d'une loi fait autant partie de la loi du pays
qu'une loi du Parlement tant qu'il n'a pas 6t6 jug6 ultra
vires.

Lord Morris of Borth-y-Gest dit A la p. 350:
[TRADUCTION] Le d6cret a en fait force de loi tant qu'il
n'a pas 6t6 d6clar6 ultra vires. Il est dans l'int6rit public
que la loi soit respect6e. Il est 6galement dans l'int6r~t
public de r6primer toute r6sistance A la loi. A moins de
trbs bonnes raisons, le tribunal doit donc faire droit a
une demande visant A faire appliquer la loi et A la faire
appliquer de la fagon pr6vue par le Parlement. Ainsi,
dans l'affaire pr6sente, la question qui se pose est, A mon
avis, de savoir s'il existe un motif valide et suffisant de
ne pas accorder une injonction.

De son c6t6, lord Diplock dit A la p. 367:
[TRADUCTION] Dans ce genre d'action visant A faire

appliquer une loi, si le seul moyen de d6fense est la
contestation de la validit6 de la disposition qu'on cher-
che A faire appliquer, la situation ordinaire des parties
est renvers6e pour ce qui est des injonctions provisoires.
Le devoir de la Couronne de s'assurer que la disposition
l6gale est respect6e ne prend pas fin avec le d6but des
proc6dures par lesquelles sa validit6 est contest6e. A
premidre vue, la Couronne a le droit d'obtenir une
injonction provisoire pour faire respecter la loi. Pour que
ce droit soit 6cart6 ou assorti de conditions, le d6fendeur
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for the defendant to show a strong prima facie case that
the statutory instrument is ultra vires.

It appears, from this reasoning, that the Minis-
ter was properly entitled to seek to enforce the
Regulations unless and until they were found to be
ultra vires. This being his duty, it cannot consti-
tute intimidation to seek to enforce them.

In my opinion it would be unfortunate, in a
federal state such as Canada, if it were to be held
that a government official, charged with the
enforcement of legislation, could be held to be
guilty of intimidation because of his enforcement
of the statute whenever a statute whose provisions
he is under a duty to enforce is subsequently held
to be ultra vires.

This brings me to the latter portion of the
definition of intimidation from Clerk & Lindsell
which I have adopted. "The tort is one of intention
and the plaintiff, whether it be B or C, must be a
person whom A intended to injure." The authority
for this statement is found by the authors in the
judgments of Lord Devlin and Lord Evershed in
the Rookes case, and I am in agreement with it.
There is no evidence that the Deputy Minister
intended to injure the appellant. The correspond-
ence, and particularly the letter of September 20,
1972, make it clear that his purpose was to induce
compliance with an existing legislative scheme.

So far as I am aware, there has only been one
case before this Court in which a claim was found-
ed on intimidation, Roman Corporation et al. v.
Hudson's Bay Oil & Gas Company Limited et
al. 13 That case involved an oral agreement for the
sale of shares in Denison Mines Limited by the
appellants to the respondent company. The sale
involved about 38 per cent of the shares of Denison
which operated a mine at Elliot Lake for the
production of uranium oxide. The respondent com-
pany was controlled by an American corporation.
Shortly after the agreement was made, the Prime
Minister announced in the House of Commons
that the Government was concerned about the
passing of a substantial ownership interest in Deni-

13 [19731 S.C.R. 820.

doit etre en mesure d'6tablir solidement qu'en apparence
le document est ultra vires.

Selon ce raisonnement, il appert donc que le
Ministre peut A bon droit chercher A faire appli-
quer les r6glements tant qu'ils ne sont pas jug6s
ultra vires. Comme c'est son devoir, chercher A les
faire appliquer ne constitue pas de l'intimidation.

A mon avis, il serait malheureux de d6cider,
dans un 6tat f6d6ral comme le Canada, qu'un
fonctionnaire charg6 de l'application d'une loi peut
8tre d6clar6 coupable d'intimidation parce qu'il
cherche A faire respecter une loi qui est d6clar6e
ultra vires par la suite.

Ceci m'ambne A la dernibre partie de la d6fini-
tion de l'intimidation donn6e par Clerk & Lindsell
et A laquelle je souscris. [TRADUCTION] all s'agit
d'un dblit d'intention et le demandeur, que ce soit
B ou C, doit 8tre une personne A qui A avait
l'intention de nuirev. Les auteurs se fondent sur les.
jugements rendus par lord Devlin et lord Evershed
dans Rookes et je fais mienne cette d6claration.
Aucune preuve ne permet de dire que le sous-
ministre avait l'intention de nuire A l'appelante. La
correspondance 6chang6e, et particulibrement la
lettre du 20 septembre 1972, montre clairement
qu'il cherchait A inciter l'appelante A se conformer
au programme en vigueur.

Pour autant que je sache, cette Cour a entendu
une seule cause oa l'on all6guait l'intimidation,
Roman Corporation et al. c. Hudson's Bay Oil &
Gas Company Limited et al. "1 Dans cette affaire,
les appelants avaient convenu oralement de vendre
A la compagnie intimbe des actions de Denison
Mines Limited. Cette vente visait environ 38 pour
cent des actions de Denison qui exploitait une mine
A Elliot Lake pour la production d'oxyde d'ura-
nium. La compagnie intimbe 6tait sous contr~le
ambricain. Peu apris la conclusion de l'entente, le
Premier ministre a d6clar6 A la Chambre des
communes que le gouvernement s'inqui6tait de ce
qu'une quantit6 considerable d'actions de Denison
pourrait passer en des mains 6trangbres et qu'il

" [1973] R.C.S. 820.
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son into non-Canadian hands and that, if neces-
sary, legislation to amend the Atomic Energy
Control Act would be introduced to prevent the
transaction. Later, the Minister of Energy, Mines
and Resources announced that the Government
would pass regulations restricting foreign owner-
ship of any uranium property or plant in Canada.

As a result of the announcements, the appellants
and the respondent company did not complete
their agreement.

The appellants claimed damages against the two
Ministers, inter alia, on the basis that their
announcement constituted a threat which had
intimidated the appellants causing them to aban-
don a valuable contract.

'Up to the date of issuance of the statement of
claim, there had been no amendment to the
Atomic Energy Control Act and no regulation had
been enacted. Two months prior to the issuance of
the statement of claim, Denison had issued a writ
of summons against the Attorney-General of
Canada claiming a declaration that the Atomic
Energy Control Act was ultra vires.

The respondent Ministers moved to strike out
the statement claim as disclosing no reasonable
cause of action. The action against the Ministers
was dismissed as were appeals to the Court of
Appeal and this Court. In this Court, on the issue
of intimidation, it was said, at p. 829:

The appellants also make a claim in tort for intimida-
tion. In order to succeed under this head, the facts relied
upon by the appellants would have to disclose that they
had sustained damage by reason of a threat, made by
the respondents, of an unlawful act. In my opinion, it
cannot be said that a declaration made in good faith by
a Minister of the Crown as to Government policy and
the intent to implement that policy by appropriate legis-
lation is a threat of an unlawful act. On the contrary, it
is part of a Minister's duty to the public to disclose that
policy from time to time.

I would dismiss the appellant's claims for
damages.

Appeal allowed in part.

pr6senterait, au besoin, un projet de loi visant A
modifier la Loi sur le contr6le de l'inergie atomi-
que pour empacher l'opbration. Plus tard, le minis-
tre de l'nergie, des Mines et des Ressources a
annonc6 que le gouvernement allait 6dicter des
r~glements imposant des restrictions sur la posses-
sion de mines ou d'usines d'uranium au Canada
par des 6trangers.

A la suite de ces annonces, les appelants et la
compagnie intimbe n'ont pas sign6 l'entente.

Les appelants r6clamaient des dommages-int6-
rats aux deux ministres, notamment au motif que
leur d6claration constituait une menace qui avait
intimid6 les appelants et les avaient incit6s A ne
pas conclure un contrat important.

A la date du d6p6t de la d6claration, aucun
amendement A la Loi sur le contr6le de finergie
atomique, ni aucun r6glement n'avait 6 6dict6.
Deux mois avant le d6p6t de la d6claration, Deni-
son avait signifi6 au procureur g6n6ral du Canada
un bref d'assignation dans lequel elle demandait
que la Loi sur le contrble de finergie atomique
soit d6clar6e ultra vires.

Les ministres intim6s ont demand6 la radiation
de la d6claration au motif qu'elle ne r6v6lait
aucune cause raisonnable d'action. L'action inten-
t6e contre les ministres a 6 rejet6e en premiere
instance et en appel devant la Cour d'appel et cette
Cour. Au sujet de la question de l'intimidation,
cette Cour a dit A la p. 829:

Les appelants invoquent 6galement un recours d6lic-
tuel fond6 sur l'intimidation. Pour avoir gain de cause
sur ce chef, il faudrait que les faits invoqu6s par les
appelants fassent voir qu'ils ont subi un dommage A
cause d'une menace d'acte illicite faite par les intim6s. A
mon avis, on ne peut pas dire qu'une d6claration faite de
bonne foi par un ministre de la Couronne sur la politique
du gouvernement et l'intention de mettre cette politique
en ceuvre au moyen d'une 16gislation appropri6e consti-
tue une menace d'acte illicite. Au contraire, la divulga-
tion de cette politique de temps A autre fait partie des
devoirs qu'a un ministre envers le public.

Je suis d'avis de rejeter la demande en domma-
ges-intbrits de l'appelante.

Appel accueilli en partie.
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Solicitors for the plaintiff, appellant, Central
Canada Potash Co. Ltd.: McCarthy & McCarthy,
Toronto.

Solicitors for the Attorney General of Canada:
Gauley, Dierker & Dahlem, Saskatoon.

Solicitors for the defendant, respondent:
Goldenberg, Taylor & Tallis, Saskatoon.

Procureurs de la demanderesse, appelante,
Central Canada Potash Co. Ltd.: McCarthy &
McCarthy, Toronto.

Procureurs du procureur gindral du Canada:
Gauley, Dierker & Dahlem, Saskatoon.

Procureurs du difendeur, intimi: Goldenberg,
Taylor & Tallis, Saskatoon.
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Hitachi Limited, Matsushita Electric
Industrial Co. Ltd., Nippon Electric Company
Limited, The General Corporation, Nichimen
Company Limited, Sanyo Electric Co. Ltd.,
Sharp Corporation, Sony Corporation, Tokyo
Shibaura Electric Co. Ltd., Victor Company
of Japan Limited, Toshiba of Canada
Limited, Importhouse of Canada Ltd.,
General Distributors Limited and Hitachi
Sales Corporation of Canada Ltd. Appellants;

and

The Anti-dumping Tribunal, Zenith Radio
Corporation and Electronic Industries
Association of Canada Respondents.

1978: November 16.

Present: Laskin C.J. and Ritchie, Spence, Pigeon and
Dickson JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Administrative law - Anti-dumping Tribunal -
Dumping of colour television sets - Jurisdiction of the
Tribunal - Anti-dumping Act, R.S.C. 1970, c. A-15, s.
16.

Following a preliminary determination by the Deputy
Minister of National Revenue concerning the dumping
in Canada of colour television sets, the Anti-dumping
Tribunal concluded, in accordance with s. 16(3) of the
Anti-dumping Act, inter alia, that the dumping of these
goods, which originated in or were exported from Japan,
was likely to cause material injury to the production of
like goods in Canada. Appellants' motion to have this
decision varied or set aside was dismissed by the Federal
Court of Appeal. Appellants obtained leave to appeal to
this Court on the following question of law: when the
Anti-dumping Tribunal made a finding of material
injury or likely material injury in respect of exports of
television sets from Japan, was it required to relate its
finding to each exporter, or could it make such a finding
in respect of all goods from Japan, irrespective of wheth-
er in the case of some exporters there was no evidence of
injury or likely injury.

Held: The appeal should be dismissed.

Hitachi Limited, Matsushita Electric
Industrial Co. Ltd., Nippon Electric Company
Limited, The General Corporation, Nichimen
Company Limited, Sanyo Electric Co. Ltd.,
Sharp Corporation, Sony Corporation, Tokyo
Shibaura Electric Co. Ltd., Victor Company
of Japan Limited, Toshiba of Canada
Limited, Importhouse of Canada Ltd.,
General Distributors Limited et Hitachi
Sales Corporation of Canada Ltd. Appelantes;

et

Le Tribunal antidumping, Zenith Radio
Corporation et Electronic Industries
Association of Canada Intimis.

1978: 16 novembre.

Pr6sents: Le juge en chef Laskin et les juges Ritchie,
Spence, Pigeon et Dickson.

EN APPEL DE LA COUR D'APPEL FADERALE

Droit administratif - Tribunal antidumping -

Dumping de tiliviseurs couleurs - Compitence du
tribunal - Loi antidumping S.R.C. 1970, chap. A-15,
art. 16.

Une d6termination pr6liminaire ayant 6t6 faite par le
sous-ministre du Revenu concernant le dumping au
Canada de t6l6viseurs couleurs, le Tribunal antidumping
a conclu, conform6ment au par. 16(3) de la Loi anti-
dumping, entre autres, que le dumping de ces marchan-
dises originaires ou export6es du Japon 6tait susceptible
de causer un pr6judice sensible A la production au
Canada de marchandises semblables. La requ~te des
appelantes en vue de faire modifier ou annuler cette
d6cision a 6t6 rejet6e par la Cour d'appel f6d6rale. Les
appelantes ont obtenu l'autorisation d'interjeter appel
devant cette Cour sur la question de droit A savoir si le
Tribunal antidumping 6tait tenu, lorsqu'il concluait au
pr6judice sensible ou A la probabilit6 d'un tel pr6judice
eu 6gard A l'exportation d'appareils du Japon, d'6tablir
un rapport entre ses conclusions et chaque exportateur
ou s'il pouvait rendre ses conclusions A l'6gard de toutes
les marchandises en provenance du Japon, ind6pendam-
ment du fait que dans le cas de certains exportateurs il
n'6tait prouv6 ni pr6judice ni pr6judice probable.

Arrit: Le pourvoi doit 8tre rejet6.
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APPEAL from a judgment of the Federal Court
of Appeal affirming a decision of the Anti-dump-
ing Tribunal'. Appeal dismissed.

0. J. Wright, Q.C., R. Gottlieb and R. N.
Waterman, for appellants Tokyo Shibaura Electric
Co. Ltd. and Toshiba of Canada Limited.

Hyman Soloway, Q.C., and James Shields, for
respondent the Anti-dumping Tribunal.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We do not need to hear
you, Mr. Soloway and Mr. Shields. We are all of
the opinion that the Anti-dumping Tribunal was
empowered by s. 16(3) of the Anti-dumping Act
to make the finding which was challenged in these
proceedings. The appeal is accordingly dismissed.

Appeal dismissed.

Counsel for the appellants Tokyo Shibaura
Electric Co. Ltd. and Toshiba of Canada Limited:
Gottlieb, Agard & Dupras, Montreal.

Counsel for the respondent the Anti-dumping
Tribunal: Soloway, Wright, Houston, Greenberg,
O'Grady, Morin, Ottawa.

' 109, Can. Gaz., Part I, 4876 (Nov. 8, 1975).

POURVOI A l'encontre d'un arrat de la Cour
d'appel f6d6rale confirmant une d6cision du Tribu-
nal antidumping'. Pourvoi rejet6.

0. J. Wright, c.r., R. Gottlieb et R. N. Water-
man, pour les appelantes Tokyo Shibaura Electric
Co. Ltd. et Toshiba of Canada Limited.

Hyman Soloway, c.r., et James Shields, pour
l'intim6 le Tribunal antidumping.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE EN CHEF-Mes Soloway et Shields,
nous n'avons pas besoin de vous entendre. Nous
sommes tous d'avis que le par. 16(3) de la Loi
antidumping accorde au Tribunal antidumping le
pouvoir de prendre les conclusions contest6es en
l'esp6ce. Le pourvoi est en cons6quence rejet6.

Pourvoi rejeti.

Procureurs des appelantes Tokyo Shibaura
Electric Co. Ltd. et Toshiba of Canada Limited:
Gottlieb, Agard & Dupras, Montrial.

Procureurs de l'intimi le Tribunal antidum-
ping: Soloway, Wright, Houston, Greenberg,
O'Grady, Morin, Ottawa.

1109, Gaz. Can., partie 1, 4876 (8 nov. 1975).
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Canadian Brotherhood of Railway, Transport
and General Workers Appellant;

and

Victoria Flying Services Ltd. Respondent;

and

Canada Labour Relations Board Intervener.

1978: November 21.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF

APPEAL

Labour law - Certification - Evidence of opposi-
tion to Union - Evidence weighed by Board and found
unworthy of credit - Matter for Board and not subject
to review - Alleged error of law by Board - No
jurisdictional question involved - Board not entitled to
be heard.

APPEAL from a judgment of the Federal Court
of Appeal' allowing an appeal from a decision of
the Canada Labour Relations Board. Appeal
allowed.

M. W. Wright, Q.C., and A. Raven, for the
appellant.

D. M. M. Goldie, Q.C., for the Canada Labour
Relations Board.

No one for the respondent.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We are all of the opinion
that this appeal must be allowed. The Canada
Labour Relations Board did not, as the Federal
Court of Appeal said, disregard the evidence of
opposition to the Union, but rather weighed the
evidence and found it unworthy of credit. This was
a matter for the Board and was not subject to
review by the Federal Court of Appeal.

'(1977), 78 CLLC 14,118.

La Fraternit6 canadienne des cheminots,
employis des transports et autres ouvriers
Appelante;

et

Victoria Flying Services Ltd. Intimie;

et

Le Conseil canadien des relations du travail
Intervenant.

1978: 21 novembre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL FPDERALE

Droit du travail - Accriditation - Preuve d'oppo-
sition au syndicat - Preuve soupesie par le Conseil, ne
miritant pas qu'on y ajoute foi - Dicision relevant du
Conseil et non susceptible de contr6le - Pritendue
erreur de droit du Conseil - Aucune question de
juridiction en cause - Le Conseil n'a aucun droit d'itre
entendu.

POURVOI A l'encontre d'un arret de la Cour
d'appel f6dbrale' accueillant un appel d'une d6ci-
sion du Conseil canadien des relations du travail.
Pourvoi accueilli.

M. W. Wright, c.r., et A. Raven, pour
l'appelante.

D. M. M. Goldie, c.r., pour le Conseil canadien
des relations du travail.

Personne n'a comparu pour l'intim6e.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE EN CHEF-Nous sommes tous d'avis
que ce pourvoi doit 6tre accueilli. Contrairement A
ce qu'a d6clar6 la Cour d'appel f6d6rale, le Conseil
canadien des relations du travail n'a pas m6connu
la preuve de l'opposition au syndicat, mais l'a
soupes6e et conclu qu'elle ne m6ritait pas qu'on y
ajoute foi. C'est au Conseil de trancher ce point et
sa d6cision n'est pas sujette au contrble de la Cour
d'appel f6d6rale.

' (1977), 78 CLLC 14, 118.

95[1979] 1 R.C.S.



96 C.B.R.T. & G.W. V. VICTORIA FLYING SERVICES LTD. The Chief Justice [1979] 1 S.C.R.

We are also of the opinion that the issue in this
case concerned an alleged error of law by the
Board and that there was no jurisdictional ques-
tion involved. Consequently, it is not a case in
which the Board itself was entitled to be heard.

In the result, the judgment of the Federal Court
of Appeal is set aside and the certification order is
restored.

Judgment accordingly.

Solicitors for the appellant: Soloway, Wright,
Houston, Greenberg, O'Grady & Morin, Ottawa.

Solicitors for the respondent: Hallatt, Sullivan,
Smith, Stewart & Gow, Victoria.

Solicitors for the intervener: Russell &
DuMoulin, Vancouver.

Nous sommes en outre d'avis que le litige en
l'espce porte sur une pr6tendue erreur de droit du
Conseil et qu'aucune question de juridiction n'est
en cause. En cons6quence, ce n'est pas un cas oa le
Conseil lui-meme a le droit de se faire entendre.

En d6finitive, l'arret de la Cour d'appel f6d6rale
est infirm6 et I'accr6ditation est r6tablie.

Jugement en consiquence.

Procureurs de l'appelante: Soloway, Wright,
Houston, Greenberg, O'Grady & Morin, Ottawa.

Procureurs de l'intimie: Hallatt, Sullivan,
Smith, Stewart & Gow, Victoria.

Procureurs de l'intervenant: Russell & Du
Moulin, Vancouver.
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Her Majesty The Queen Appellant;

and

Garry Mudryk Respondent.

1978: November 27.

Present: Laskin C.J. and Ritchie, Spence, Pigeon,
Dickson, Beetz and Estey JJ.
ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Criminal law - Impaired driving - Conviction -
Charge of driving while disqualified - Notice to
accused required to effect suspension of licence -
Criminal Code, R.S.C. 1970, c. C-34, s. 238 - The
Motor Vehicle Administration Act, 1975 (Alta.), c. 68,
ss. 19, 109.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', dismissing
an appeal by the Crown from the accused's acquit-
tal on a charge of driving while disqualified con-
trary to s. 238(3) of the Criminal Code. Appeal
dismissed.

B. Pannu, for the appellant.

Mrs. B. Mclsaac, for the respondent.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We do not need to hear
you, Mrs. McIsaac. We are all of the opinion that
the Alberta Appellate Division was correct in its
conclusion that the relevant Alberta legislation
required notice to the accused to effect a suspen-
sion of his licence upon his conviction of a charge
of impaired driving under s. 236 of the Criminal
Code. The appeal is, accordingly, dismissed.

Judgment accordingly.

Solicitor for the appellant: The Attorney Gen-
eral for Alberta.

Solicitors for the respondent: Hennessy & Sil-
lito, High Prairie.

'(1977), 38 C.C.C. (2d) 259.

Sa Majest6 La Reine Appelante;

et

Garry Mudryk Intimi.

1978: 27 novembre.

Pr6sents: Le juge en chef Laskin et les juges Ritchie,
Spence, Pigeon, Dickson, Beetz et Estey.
EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Droit criminel - Conduite avecfacultis affaiblies -
Diclaration de culpabiliti - Accusation de conduite
pendant interdiction - Obligation d'aviser l'accusi
pour que le permis soit suspendu - Code criminel,
S.R.C. 1970, chap. C-34, art. 238 - The Motor Vehi-
cle Administration Act, 1975 (Alta.), chap. 68, art. 19 et
109.

POURVOI contre un arr6t de la Division d'ap-
pel de la Cour supreme de l'Alberta I rejetant un
appel interjet6 par le ministbre public de l'acquit-
tement de l'accus6, sur une accusation de conduite
pendant interdiction en contravention du par.
238(3) du Code criminel. Pourvoi rejet6.

B. Pannu, pour l'appelante.

M" B. McIsaac, pour l'intim6.

Le jugement de la Cour a 6t prononc6 orale-
ment par

LE JUGE EN CHEF-Me Mclsaac, nous n'avons
pas besoin de vous entendre. Nous sommes tous
d'avis que la Division d'appel de l'Alberta a conclu
A bon droit que la l6gislation pertinente de l'Al-
berta exige que l'accus6 soit avis6 que son permis
est suspendu s'il est declare coupable d'avoir con-
duit pendant que ses facult6s 6taient affaiblies aux
termes de l'art. 236 du Code criminel. Le pourvoi
est en cons6quence rejet6.

Jugement en consiquence.

Procureur de l'appelante: Le procureur gindral
de l'Alberta.

Procureurs de l'intimi: Hennessy & Sillito,
High Prairie.

I (1977), 38 C.C.C. (2d) 259.
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The Council of the City of Edmonton
Appellant;

and

Tegon Developments Ltd., formerly known as
Egon P. Tensfeldt Development Consultants
Ltd. and Montreal Trust Company
Respondents;

and

Heritage Canada Intervener.

1978: November 30.

Present: Martland, Ritchie, Pigeon, Dickson and
Estey JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Planning - Development control resolution passed
by Municipal Council - Attempt to preserve historic
site - Resolution beyond legislative competence of
Council - The Planning Act, R.S.A. 1970, c. 276, s.
106(1).

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', allowing an
appeal from a decision of the Development Appeal
Board of the City of Edmonton. Appeal dismissed.

C. E. Frost, for the appellant.

H. L. Irving, Q.C., and M. J. Trussler, for the
respondents.

M. C. Denhez, for the intervener.

The judgment of the Court was delivered orally
by

MARTLAND J.-We are all of the opinion that
the Appellate Division rightly decided that s.
106(1) of The Planning Act, R.S.A. 1970, c. 276,
did not empower the Council of the City of
Edmonton to pass the resolution which is in issue
in this appeal. The appeal is dismissed with costs.

Judgment accordingly.

1(1977), 81 D.L.R. (3d) 543.

Le conseil de la ville d'Edmonton Appelant;

et

Tegon Developments Ltd., autrefois connue
sous le nom de Egon P. Tensfeldt
Development Consultants Ltd. et Montreal
Trust Company Intimies;

et

Hritage Canada Intervenant.

1978: 30 novembre.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson
et Estey.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Planification - Risolution sur le contr6le de l'ami-
nagement adoptie par le conseil municipal - Tentative
pour priserver un site historique - Risolution exci-
dant la compitence lIgislative du conseil - The Plan-
ning Act, R.S.A. 1970, chap. 276, par. 106(1).

POURVOI A l'encontre d'un arret de la Division
d'appel de la Cour supr8me de l'Alberta', accueil-
lant un appel interjet6 d'une d6cision du Develop-
ment Appeal Board de la ville d'Edmonton. Pour-
voi rejet6.

C. E. Frost, pour l'appelant.

H. L. Irving, c.r., et M. J. Trussler, pour les
intim6es.

M. C. Denhez, pour l'intervenant.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND-Nous sommes tous
d'avis que la Division d'appel a d6cid6 A bon droit
que le par. 106(1) de The Planning Act, R.S.A.
1970, chap. 276, n'autorise pas le conseil de la ville
d'Edmonton A adopter la r6solution en litige dans
ce pourvoi. Le pourvoi est rejet6 avec d6pens.

Jugement en consiquence.

'(1977), 81 D.L.R. (3d) 543.
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Solicitor for the appellant: C. E. Frost,
Edmonton.

Solicitors for the respondents: Parlee, Irving &
Co., Edmonton.

Solicitor for the intervener: M. C. Denhez,
Ottawa.

Procureur de I'appelant: C. E. Frost, Edmon-
ton.

Procureurs des intimies: Parlee, Irving & Co.,
Edmonton.

Procureur de l'intervenant: M. C. Denhez,
Ottawa.
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Frederick Allan Louison Appellant;

and

Her Majesty The Queen Respondent.

1978: December 5.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
SASKATCHEWAN

Criminal law - Murder - Defence of provocation
- Trial judge correct in refusing to leave provocation
to jury - Criminal Code, R.S.C. 1970, c. C-34, s. 215.

APPEAL from a judgment of the Court of
Appeal for Saskatchewan' dismissing an appeal by
the accused from his conviction for non-capital
murder contrary to s. 218(2) of the Criminal
Code. Appeal dismissed.

B. A. Crane, Q.C., for the appellant.

S. Kujawa, Q.C., for the respondent.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We do not need to hear
you Mr. Kujawa. We agree withChief Justice
Culliton that the trial judge did not err in refusing
to leave provocation to the jury. The appeal is
accordingly dismissed.

Judgment accordingly.

Solicitors for the appellant: Harradence, Long-
worth, Serris & Zatlyn, Prince Albert.

Solicitor for the respondent: K. W. MacKay,
Regina.

'[1975] 6 W.W.R. 289.

Frederick Allan Louison Appelant;

et

Sa Majestk La Reine Intimie.

1978: 5 d6cembre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE LA
SASKATCHEWAN

Droit criminel - Meurtre - Difense de provocation
- Le juge du procs justifhi de refuser de laisser au
jury la difense de provocation - Code criminel, S.R.C.
1970, chap. C-34, art. 215.

POURVOI A 1'encontre d'un arret de la Cour
d'appel de la SaskatchewanI rejetant un appel
interjet6 par l'accus6 de sa condamnation pour
meurtre non qualifi6 en vertu du par. 218(2) du
Code criminel. Pourvoi rejetE.

B. A. Crane, c.r., pour l'appelant.

S. Kujawa, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE EN CHEF-Me Kujawa, nous n'avons
pas besoin de vous entendre. Nous partageons
l'opinion du juge en chef Culliton selon laquelle le
juge de premiere instance n'a pas commis d'erreur
en refusant de laisser au jury la d6fense de provo-
cation. Le pourvoi est en cons6quence rejet6.

Jugement en consiquence.

Procureurs de l'appelant: Harradence, Long-
worth, Serris & Zatlyn, Prince Albert.

Procureur de l'intimie: K. W. MacKay, Regina.

'[1975] 6 W.W.R. 289.
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Manitoba Fisheries Limited Appellant;

and

Her Majesty The Queen Respondent.

1978: June 22; 1978: October 3.

Present: Ritchie, Spence, Pigeon, Dickson, Beetz, Estey
and Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Compensation - Crown corporation given exclusive
,right to carry on business of fish exporting - Imple-
mentation of legislation having effect of putting fish
exporting company out of business - Goodwill taken
- Company entitled to compensation - Freshwater
Fish Marketing Act, R.S.C. 1970, c. F-13.

The appellant company was incorporated in 1926 and
was, from its earliest days until May 1969, engaged in
the purchase of fish from fishermen in the various lakes
in Manitoba and the processing and sale of these fish to
customers in the United States and in other Provinces in
Canada. This company and others like it had over the
years built up individual clienteles in what had become a
highly competitive business.

By the Freshwater Fish Marketing Act, R.S.C. 1970,
c. F-13, which came into force May 1, 1969, the
respondent through its agent, the Freshwater Fish Mar-
keting Corporation, was granted a commercial monopo-
ly in the export of fish from Manitoba and other par-
ticipating provinces. The Corporation was authorized to
license continued participation in the fish export indus-
try by the appellant and other firms and the respondent
was authorized to exempt them from the monopoly
provisions of the Act. No such licence was issued nor
was such exemption made in favour of the appellant and
the appellant accordingly ceased carrying on its business
on or about May 1, 1969.

Provision was made in the Act and by agreement
between Canada and the participating provinces for
payments to be made by the government of the par-
ticipating province, in this case, Manitoba, to the owners
of redundant assets. The Government of Manitoba
refused to so compensate the appellant.

An action brought by the appellant for a declaration
that it was entitled to compensation for the loss suffered
by reason of the provisions of the Freshwater Fish
Marketing Act was dismissed at trial, and an appeal to
the Federal Court of Appeal was also dismissed. The
company then appealed to this Court. The basic conten-

Manitoba Fisheries Limited Appelante;

et

Sa Majest6 La Reine Intimie.

1978: 22juin; 1978: 3 octobre.

Pr6sents: Les juges Ritchie, Spence, Pigeon, Dickson,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL FPDPRALE

Indemnisation - Office fidiral exclusivement habi-
liti h exporter du poisson - Entree en vigueur d'une
loi entrainant la cessation des activitis commerciales
d'une entreprise d'exportation de poisson - Achalan-
dage effectivement pris - Droit de la compagnie d'itre
indemnisie - Loi sur la commercialisation du poisson
d'eau douce, S.R.C. 1970, chap. F-13.

La compagnie appelante a t6 constitu6e en 1926. De
ce moment-lA jusqu'en mai 1969, elle a achet6 du pois-
son aux pecheurs des lacs du Manitoba pour le traiter et
le vendre A des clients dans les autres provinces cana-
diennes et aux Etats-Unis. Cette compagnie et ses con-
currents avaient constitu6 au cours des ann6es leur
propre clientble dans un secteur devenu trbs comp6titif.

Dans la Loi sur la commercialisation du poisson
d'eau douce, S.R.C. 1970, chap. F-13, entr6e en vigueur
le l mai 1969, l'intimbe a conf6r6 A son mandataire,
I'Office de commercialisation du poisson d'eau douce, le
droit exclusif d'exporter du poisson hors du Manitoba et
des provinces participantes. L'Office 6tait autoris6 A
d6livrer des licences afin de permettre A l'appelante et A
d'autres commergants de continuer d'exporter du pois-
son et de les exempter de l'application des dispositions
de la Loi conf6rant un droit exclusif A l'Office. L'appe-
lante n'a obtenu ni licence ni exemption et a en cons6-
quence cess6 d'exploiter son entreprise vers le 1- mai
1969.

Conform6ment A la Loi, les provinces participantes,
en l'esp&ce, le Manitoba, pouvaient conclure avec le
Canada un accord pr6voyant le paiement d'une indem-
nit6 au propri6taire de biens devenus superflus. Le gou-
vernement du Manitoba a refus6 d'indemniser I'appe-
lante.

La Division de premiare instance de la Cour f6d6rale
a rejet6 l'action intent6e par l'appelante pour obtenir
une d6claration 6tablissant son droit A une indemnit6 en
raison des dispositions de la Loi sur la commercialisa-
tion du poisson d'eau douce et la Cour d'appel f6d6rale
a confirmi ce jugement. De 1A le pourvoi de cette
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tion of the appellant was that this legislation had result-
ed in depriving it of its business and it was conceded
both in the judgments at trial and on appeal that the
implementation of the legislation had the effect of put-
ting the appellant out of business. This loss had been
sustained without any compensation from the federal
authority which undoubtedly brought it about. The posi-
tion taken by the respondent and sustained in both
Courts below was that while the effect of the legislation
was to extinguish the appellant's goodwill, it was never-
theless not taken away by the federal Crown or the
Corporation.

Held: The appeal should be allowed.

The legislation in question and the Corporation creat-
ed thereunder had the effect of depriving the appellant
of its goodwill as a going concern and consequently
rendering its physical assets virtually useless and the
goodwill so taken away constituted property of the
appellant for the loss of which no compensation what-
ever had been paid. There is nothing in the Act provid-
ing for the taking of such property by the Government
without compensation and as the Court found that there
was such a taking, it followed that it was unauthorized
having regard to the recognized rule that "unless the
words of the statute clearly so demand, a statute is not
to be construed so as to take away the property of a
subject without compensation" per Lord Atkinson in
Attorney-General v. De Keyser's Royal Hotel, [1920]
A.C. 508.

Ulster Transport Authority v. James Brown & Sons.
Ltd., [19531 N.I. 79, applied; France Fenwick and Co.
Ltd. v. The King, [1927] 1 K.B. 458; Government of
Malaysia v. Selangor Pilot Association, [1977] 2
W.L.R. 901, distinguished; Trego v. Hunt, [1896] A.C.
7; B.C. Power Corp. Ltd. v. Attorney-General of British
Columbia (1962), 34 D.L.R. (2d) 25, referred to.

APPEAL from a judgment of the Federal Court
of Appeal', dismissing an appeal from a judgment
of Collier J. Appeal allowed.

K. Arenson, D.C.H. McCaffrey, Q.C., and J.
Lamont, for the appellant.

G. W. Ainslie, Q.C., and S. Lyman, for the
respondent.

The judgment of the Court was delivered by

RITCHIE J.-This is an appeal from a judgment
of the Federal Court of Appeal dismissing an

'1 1978] 1 F.C. 485.

compagnie devant la pr6sente Cour. L'appelante sou-
tient essentiellement que la Loi a eu pour r6sultat de la
priver de son entreprise. D'ailleurs, les d6cisions rendues
en premibre instance et en appel conchdent que la mise
en aeuvre de la Loi a entrain6 la cessation des activit6s
commerciales de l'appelante. La perte a 6t6 subie sans
que l'organisme f6d6ral qui en a t6 indubitablement la
cause verse aucune indemnit6. L'intim6e a pr6tendu en
premiere instance et en appel, que mime si la 16gislation
a eu pour effet d'anbantir I'achalandage de l'appelante,
on ne peut dire que le gouvernement f6d6ral ou l'Office
le lui ait pris.

Arrit: Le pourvoi doit 8tre accueilli.
La Loi en question et l'Office qu'elle 6tablit ont eu

pour effet de priver l'appelante de l'achalandage attach6
A son entreprise en activit6 et ont, A toutes fins prati-
ques, rendu inutiles ses biens corporels; en outre, l'acha-
landage constitue un bien pour la perte duquel l'appe-
lante n'a jamais 6t6 indemnis6e. Rien dans la Loi
n'autorise le gouvernement A prendre possession d'un tel
bien sans verser d'indemnit6 et, puisque la Cour conclut
qu'il y a effectivement eu d6possession, elle conclut
6galement que celle-ci n'6tait pas autoris6e vu la r6gle
bien 6tablie que asauf si ses termes l'exigent, une loi ne
doit pas 8tre interpr6t6e de manibre A d6poss6der une
personne de ses biens sans indemnisationo (lord Atkin-
son, dans l'arrat Attorney-General v. De Keyser's Royal
Hotel, [1920] A.C. 508).

Jurisprudence: Ulster Transport Authority v. James
Brown & Sons, Ltd., [1953] N.I. 79, appliqu6; distinc-
tion faite avec les arrats France Fenwick and Co. Ltd. v.
The King, [1927] 1 K.B. 458; Government of Malaysia
v. Selangor Pilot Association, [1977] 2 W.L.R. 901;
Trego v. Hunt, [1896] A.C. 7; B.C. Power Corp. Ltd. c.
Le procureur giniral de la Colombie-Britannique
(1962), 34 D.L.R. (2d) 25.

POURVOI A l'encontre d'un arrt de la Cour
d'appel f6d6rale 1, rejetant un appel d'un jugement
du juge Collier. Pourvoi accueilli.

K. Arenson, D.C.H. McCaffrey, c.r., et J.
Lamont, pour l'appelante.

G. W. Ainslie, c.r., et S. Lyman, pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE RITCHIE-Ce pourvoi attaque un arrt
de la Cour d'appel f6d6rale qui confirme un juge-

'[1978] 1 C.F. 485.
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appeal from a judgment rendered at trial by Col-
lier J., whereby he dismissed the action brought by
the appellant for a declaration that it was entitled
to compensation for the loss suffered by reason of
the provisions of the Freshwater Fish Marketing
Act, R.S.C. 1970, c. F-13 (hereinafter referred to
as "the Act").

The appellant company was incorporated in
1926 and was, from its earliest days until May
1969, engaged in the purchase of fish from fisher-
men in the various lakes in Manitoba and the
processing and sale of these fish to customers in
the United States and in other Provinces in
Canada. The learned trial judge found that this
company and others like it had over the years built
up individual clientele in what had become a
highly competitive business. The following facts
are admitted by the respondent:
1. That prior to 1969 the Plaintiff owned and operated
a business in the fish exporting industry in Manitoba
and that the Plaintiffs business consisted entirely of
some or all of the activities described in Section 21(1) of
the Freshwater Fish Marketing Act (hereinafter called
the "Act").
2. That the Act inter alia created the Freshwater Fish
Marketing Corporation (hereinafter called the "Corpo-
ration") and gave to it the exclusive right to carry on the
business of fish exporting from Manitoba and elsewhere
in Canada fish that are fished for commercial purposes
in a participating province as an agent of the Defendant
and that the Corporation commenced its business on
May 1, 1969.
3. That the Act prohibited all firms in the said industry
from carrying on their business of fish exporting, fish
that are fished for commercial purposes in a participat-
ing province, unless a license was issued by the Corpora-
tion or unless a firm was exempted from the prohibition
by the Governor in Council, and that no such license
has been issued nor has such an exemption been made
in favour of the Plaintiff and that the Plaintiff accord-
ingly ceased carrying on its said business on or about
May 1, 1969.
4. That the Act empowered the responsible Minister,
with the approval of the Governor in Council and on
behalf of the Government of Canada, to enter into an
agreement with, inter alia, the Government of Manito-
ba, providing for, inter alia, the undertaking by the
Province of arrangements for the payment to the owner
of any plant or equipment used in storing, processing or
otherwise preparing fish for market, for compensation

ment rendu en premiere instance par le juge Col-
lier. Ce dernier a rejet6 l'action intent6e par l'ap-
pelante pour obtenir une d6claration 6tablissant
son droit A une indemnit6 pour la perte subie en
raison des dispositions de la Loi sur la commercia-
lisation du poisson d'eau douce, S.R.C. 1970,
chap. F- 13 (ci-aprbs appel6e dla Lois).

La compagnie appelante a 6t6 constitu6e en
1926. De ce moment-lA jusqu'en mai 1969, elle a
achet6 du poisson aux picheurs des lacs du Mani-
toba pour le traiter et le vendre A des clients dans
les autres provinces canadiennes et aux tats-Unis.
Le savant juge de premiere instance a conclu que
cette compagnie et ses concurrents avaient consti-
tu6 au cours des ann6es leur propre clientele dans
un secteur devenu trbs comp6titif. L'intim6e admet
les faits suivants:

[TRADUCTION] 1. Qu'avant 1969, la demanderesse
poss6dait et exploitait une entreprise d'exportation de
poisson du Manitoba et que ses activit6s commerciales
correspondaient en partie sinon en totalit6 aux activit6s
d6crites au par. 21(1) de la Loi sur la commercialisa-
tion du poisson d'eau douce (ci-aprds appel6e la cLois).
2. Que cette loi pr6voit notamment la cr6ation de l'Of-
fice de commercialisation du poisson d'eau douce (ci-
aprds appel6 l'Officev) et lui confdre le droit exclusif
d'exporter hors du Manitoba ou du Canada du poisson
pach6 A des fins commerciales dans une province partici-
pante; que l'Office est un mandataire de l'intim6e et
fonctionne depuis le 1" mai 1969.

3. Que la Loi interdit A tout commergant de ce secteur
de continuer d'exporter du poisson pech6 A des fins
commerciales dans une province participante sans
licence d6livr6e par l'Office ou sans 6tre exempt6 de
l'application de cette disposition par le gouverneur en
conseil; que la demanderesse n'a obtenu ni licence ni
exemption et qu'elle a en consiquence cessi d'exploiter
son entreprise vers le 1- mai 1969.

4. Que la Loi autorise le ministre responsable, avec
l'approbation du gouverneur en conseil, A conclure, au
nom du gouvernement du Canada, des accords avec,
notamment, le gouvernement du Manitoba pr6voyant la
conclusion d'ententes par la province en vue du paiement
d'une indemnit6 au propri6taire d'un 6tablissement ou
de mat6riel servant A l'emmagasinage, au traitement ou
autre forme de pr6paration du poisson pour le march6,
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for any such plant or equipment that would or might be
rendered redundant by reason of any operations author-
ized to be carried out by the Corporation under Part 3
thereof.
5. That in an agreement dated the 4th day of June
1969, the Government of Canada and the Government
of Manitoba agreed, inter alia, as follows:

"5. The Province undertakes to make any arrange-
ments necessary with the owner of any plant or
equipment in the Province of Manitoba used in stor-
ing, processing or otherwise preparing fish for market,
for compensation for any such plant or equipment
that will or may be rendered redundant by reason of
any operations authorized to be carried out by the
Corporation under the Act."

and that the Government of Manitoba has refused and
continues to refuse to so compensate the Plaintiff, and
that the Plaintiff is not a party to the said agreement.
(The italics are my own.)

The defendant additionally admits as follows:
1. Until the creation of the Corporation by the Act,
persons wishing to purchase freshwater fish from
Manitoba could purchase such fish from the Plaintiff or
other firms in the industry. After the creation of the
corporation such purchases could be made only from the
Corporation or its agents.
2. In servicing its customers immediately after the first
day of May 1969, the Corporation continued to process,
package and sell the fish in substantially the same
manner as had been established and followed by the
Plaintiff and the other firms in the industry up to the
first day of May 1969.
3. The customers of all the firms in the industry includ-
ing the Plaintiff's, immediately prior to the creation of
the Corporation, and the Corporation's customers
immediately subsequent to the creation of the Corpora-
tion, were in substance the same, and the sales to those
customers constituted all or nearly all of the Corpora-
tion's sales in 1969.

The Freshwater Fish Marketing Corporation
(hereinafter called the "Corporation") is an agent
of Her Majesty in Right of Canada and any
property acquired by the Corporation becomes the
property of the federal Crown. Part III of the Act
contains the following provisions outlining the
rights and authorities vested in the Corporation.
By s. 23 the Corporation-
... has the exclusive right to market and trade in fish in
interprovincial and export trade and shall exercise that

lorsqu'un tel 6tablissement ou materiel devient ou peut
devenir superflu du fait d'activit6s que la Partie 3 de la
Loi autorise l'Office A exercer.

5. Que le 4 juin 1969, le Canada et le Manitoba ont
pass6 un accord stipulant notamment ce qui suit:

45. La province s'engage A conclure les ententes
n6cessaires avec le propri6taire de tout 6tablissement
ou mat6riel situ6 dans la province du Manitoba, ser-
vant A l'emmagasinage, au traitement ou autre forme
de pr6paration du poisson pour le march6, en vue du
paiement d'une indemnit6 lorsqu'un tel 6tablissement
ou mat6riel devient ou peut devenir superflu du fait
d'activit6s que la Loi autorise l'Office A exercer.,

et que le gouvernement du Manitoba a refusi et refuse
toujours d'indemniser la demanderesse et que cette
dernidre n'est pas partie i l'accord. (Mis en italiques
par mes soins.)

La d6fenderesse admet 6galement:
[TRADUCTION] 1. Qu'avant la cr6ation de l'Office par
la Loi, les personnes voulant obtenir du poisson d'eau
douce du Manitoba pouvaient l'acheter A la demande-
resse ou A d'autres entreprises, mais que depuis la
cr6ation de l'Office, elles doivent s'adresser A lui ou A ses
mandataires.
2. Que pour servir ses clients aprbs le lo' mai 1969,
l'Office a trait6, emball6 et vendu le poisson selon
quasiment la mime m6thode que celle mise au point et
suivie par la demanderesse et les autres entreprises avant
le 11, mai 1969.

3. Qu'imm6diatement avant la cr6ation de l'Office, les
clients des entreprises de ce secteur, y compris ceux de la
demanderesse, 6taient essentiellement les mimes que
ceux de l'Office imm6diatement aprbs sa cr6ation, et que
les ventes conclues avec ces clients ont constitu6 la
totalit6 ou la quasi totalit6 des ventes de l'Office en
1969.

L'Office de commercialisation du poisson d'eau
douce (ci-aprbs appel6 l'aOfficev) est un manda-
taire de Sa Majest6 du chef du Canada et tout
bien qu'il acquiert devient la propri6t6 du gouver-
nement f6d6ral. La partie III de la Loi contient les
articles qui d6finissent les droits et les pouvoirs
conf6r6s A l'Office. En vertu de l'art. 23, I'Office-

... a le droit exclusif de prockder A la commercialisa-
tion, A l'achat et A la vente du poisson dans le commerce
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right, either by itself or by its agents, with the object of

(a) marketing fish in an orderly manner;
(b) increasing returns to fishermen; and
(c) promoting international markets for, and increas-
ing interprovincial and export trade in, fish.

Section 21(1) further provides:

Except in accordance with the terms and conditions
set forth in any licence that may be issued by the
Corporation in that behalf, no person other than the
Corporation or an agent of the Corporation shall

(a) export fish from Canada;
(b) send, convey or carry fish from a participating
province or to any other province;

(c) in a participating province, receive fish for covey-
ance or carriage to a destination outside the province;
or
(d) sell or buy, or agree to sell or buy fish situated in
a participating province for delivery in another par-
ticipating province or any other province, or outside
Canada.

The basic contention of the appellant is that this
legislation has resulted in depriving it of its busi-
ness and indeed it is conceded both in the judg-
ments at trial and on appeal that the implementa-
tion of the legislation had the effect of putting the
appellant out of business. This loss has been sus-
tained without any compensation from the federal
authority which undoubtedly brought it about. The
position taken by the respondent and sustained in
both Courts below is that while the effect of the
legislation is to extinguish the appellant's goodwill,
it was nevertheless not taken away by the federal
Crown or the Corporation.

The reasons for judgment rendered in the Court
of Appeal by Mr. Justice Urie are now convenient-
ly reported in [1978] 1 F.C. 485, and in the
concluding portion of that judgment, at p. 496, he
has this to say about the effect of the legislation:
Unfortunately, implementation of the legislation had the
effect of putting the appellant out of business but that
result did not occur due to any deprivation of property
of the appellant by the respondent. As earlier stated, the
Crown did not acquire, possess or use any property of
the appellant, either tangible or intangible, unless it
could be said that the fishermen who supplied the

interprovincial et le commerce d'exportation; il exerce ce
droit, soit par lui-mime, soit par ses mandataires, en vue
de

a) commercialiser le poisson d'une facon ordonn6e;
b) augmenter le revenu des pacheurs; et
c) ouvrir les march6s internationaux au poisson et
accroitre le commerce interprovincial et le commerce
d'exportation du poisson.

Le paragraphe 21(1) pr6voit en outre:
Sauf en conformit6 des modalit6s indiqu6es dans toute

licence qui peut 8tre d6livr6e par I'Office A cette fin,
aucune personne autre que l'Office ou un mandataire de
l'Office ne doit

a) exporter du poisson hors du Canada;
b) envoyer, transporter du poisson d'une province
participante A une autre province participante ou A
toute autre province;
c) dans une province participante, recevoir du poisson
pour le transporter hors de la province; ou

d) vendre ou acheter, ou convenir de vendre ou
d'acheter du poisson se trouvant dans une province
participante pour le livrer dans une autre province,
participante ou non, ou hors du Canada.

L'appelante soutient essentiellement que la Loi
a eu pour r6sultat de la priver de son entreprise.
D'ailleurs, les d6cisions rendues en premiere ins-
tance et en appel conc6dent que la mise en ocuvre
de la Loi a entrain6 la cessation des activit6s
commerciales de l'appelante. La perte a 6t6 subie
sans que l'organisme f6d6ral qui en a 6 indubita-
blement la cause verse aucune indemnit6. L'inti-
m6e a pr6tendu en premiere instance et en appel,
et maintient toujours, que mime si la l6gislation a
eu pour effet d'andantir I'achalandage de l'appe-
lante, on ne peut dire que le gouvernement f6d6ral
ou l'Office le lui ait pris.

Les motifs du jugement de la Cour d'appel,
r6dig6s par le juge Urie, sont publi6s A [1978] 1
C.F. 485 et voici ce qu'il dit, A la fin de son
jugement, sur I'effet de la l6gislation (A la p. 496):

Malheureusement, la mise en ceuvre de la Loi a eu pour
effet de faire cesser les activit6s de l'appelante mais
cette cons6quence n'est pas due au fait que l'intimbe a
priv6 l'appelante de ses biens. Comme je l'ai d6jA men-
tionn6, la Couronne n'a pas fait l'acquisition, ni pris
possession ou fait usage des biens de l'appelante, corpo-
rels ou incorporels, A moins que l'on puisse dire que les
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appellant with their fish or the customers to whom the
appellant sold its fish and fish products had become
their property. Obviously that could not be so because
either the fishermen or the customers could, if they so
desired, do business with anyone they wished. They were
not the exclusive property of the appellant or anyone
else, as the admittedly highly competitive nature of the
business indicates. What the appellant lost was not
property but was its right to carry on the business in
which it had been engaged, without a licence. If that loss
included whatever goodwill the appellant had, it was not
taken by the Corporation.

I have great difficulty in following this reason-
ing because it is clear from the record that a very
substantial group of customers had been doing
business with the appellant over a period of many
years and they continued to do so until the legisla-
tion effectively deprived them of their source of
supply and left them in a position where they no
longer had a free choice as to where their business
was to be placed and were indeed compelled to do
business only with the Corporation. It will be seen
that the learned trial judge and the Court of
Appeal proceeded on the basis that prior to May 1,
1969, when the Corporation came into existence,
the appellant and companies like it had substantial
goodwill attaching to their businesses and that
they lost this goodwill as a result of the creation of
the Corporation by the federal government. In this
regard, Mr. Justice Urie, in reviewing the facts at
the opening of his judgment had this to say, at p.
487 of the Federal Court Report:

The appellant, since at least 1926 or 1927, marketed
freshwater fish. The fish were purchased from independ-
ent fishermen at various points in Manitoba and were
processed in various ways, at plants owned by the appel-
lant. The processed product was sold principally to
buyers in the United States. It was, apparently, a highly
competitive business. However, the learned Trial Judge
found as a fact that the appellant, and other firms like
it, had built up individual clienteles and competitive
positions in the industry. He further held [at page 461]
that, on the evidence, "there was goodwill, in the legal
and business sense, attaching to the plaintiffs opera-
tion" the value of which it was not necessary for him to
fix since the parties agreed that any compensation pay-
able in respect thereof would be the subject of agree-
ment between them or, failing that, determined by a
Judge of the Trial Division. Whether or not the learned

picheurs qui approvisionnaient I'appelante en poisson ou
les clients A qui I'appelante vendait du poisson ou des
produits de poisson soient devenus la propri6t6 de I'appe-
lante. 11 est 6vident qu'il ne pouvait en 6tre ainsi puis-
qu'il 6tait loisible aux pacheurs ou aux clients de faire
affaire avec qui ils d6siraient. Cet achalandage n'6tait
pas la propri6t6 exclusive de l'appelante ou de qui que ce
soit, comme l'indique la nature, reconnue hautement
comp6titive, de l'entreprise. L'appelante n'a pas perdu
de biens mais le droit d'exercer le commerce auquel elle
se livrait, sans licence. Si cette perte incluait une partie
quelconque de l'achalandage de l'appelante, alors cet
achalandage n'a pas 6t6 pris par l'Office.

J'ai beaucoup de difficult6 A suivre ce raisonne-
ment, car le dossier montre clairement qu'un
nombre trbs important de clients faisaient affaire
avec l'appelante depuis plusieurs ann6es et ont
continu6 de le faire jusqu'A ce que la 16gislation les
prive de leur source d'approvisionnement et les
laisse dans une situation oa ils n'avaient plus de
choix; A toutes fins pratiques ils devaient faire
affaire avec l'Office. Comme nous le verrons, le
savant juge de premibre instance et la Cour d'ap-
pel ont fond6 leur d6cision sur la pr6misse qu'avant
le le' mai 1969, date de la cr6ation de l'Office,
I'appelante et ses concurrents jouissaient d'un
achalandage important qu'ils ont perdu A la suite
de la cr6ation de l'Office par le gouvernement
f6d6ral. Voici en quels termes le juge Urie a
r6sum6 les faits au d6but de son jugement (A la p.
487 du Recueil de la Cour f6d6rale):

L'appelante, depuis au moins 1926 ou 1927, faisait la
commercialisation du poisson d'eau douce achet6 A des
pAcheurs ind6pendants de divers endroits du Manitoba
et ensuite transform6 de plusieurs fagons A ses 6tablisse-
ments. Le produit transform6 6tait vendu principale-
ment A des clients ambricains. 11 s'agissait, apparem-
ment, d'une entreprise trbs comp6titive. Toutefois, le
savant juge de premibre instance a conclu que l'appe-
lante et ses concurrents poss6daient leur propre clientble
et occupaient une place comp6titive dans cette industrie.
II a de plus conclu [A la page 461] que d'aprbs la preuve,
*l'entreprise de la demanderesse comportait un achalan-
dage, au sens commercial et juridique du terme' dont il
n'avait pas A d6terminer la valeur puisque les parties ont
convenu que le montant de l'indemnit6 serait fix6 par
accord mutuel et, au cas oa elles n'y parviendraient pas,
par un juge de la Division de premibre instance. A mon
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Trial Judge erred in his determination as to the exist-
ence or non-existence of goodwill in the appellant's
business need not, it seems to me, be explored in these
reasons since, for the purpose thereof, I will assume that
he was correct in making this finding.

In my view the appellant's suppliers and custom-
ers who it had acquired and cultivated over the
years constituted one of its most valuable assets as
of April 30, 1969, and on the following day that
asset was completely extinguished and the sup-
pliers and customers were left with no choice but
to do business with the Freshwater Fish Marketing
Corporation which was created as of that date by
the federal authority for the express purpose of
enjoying a monopoly of the market in which the
appellant had formerly prospered. The kind of
goodwill lost to the appellant by reason of the Act
is, in my view, best described by Lord Macnaghten
in Trego v. Hunt', at p. 24, where he said:

... it happens that the goodwill is the very sap and life
of the business without which the business would yield
little or no fruit. It is the whole advantage, whatever it
may be, of the reputation and connection of the firm,
which may have been built up by years of honest work
or gained by lavish expenditure of money.

In the course of his reasons for judgment in the
Trial Division, Mr. Justice Collier, as reported in
[1977] 2 F.C. at p. 461, had this to say:

The evidence satisfies me there was goodwill, in the
legal and business sense, attaching to the plaintiffs
operation. The economic or pecuniary value, for pur-
poses of damages or compensation, may ultimately be
small. The parties, in this case, stipulated the amount of
compensation would be agreed on by the parties or,
failing accord, determined by a judge of this Court. On
that basis, the plaintiff did not call any evidence to
calculate or establish a dollar-and-cent value.

In so finding, Mr. Justice Collier relied on the
following passage from the reasons for judgment
of Lord MacDermott L.C.J. in Ulster Transport
Authority v. James Brown & Sons, Ltd.3 , at pp.

2 [1896] A. C. 7.
[1953] N.I. 79.

avis, il n'est pas n6cessaire de discuter de la question de
savoir si le savant juge de premiere instance a err6 ou
non lorsqu'il s'est prononc6 sur l'existence de l'achalan-
dage dans l'entreprise de l'appelante puisque, aux fins
des pr6sents motifs, je prends pour acquis que sa d6ci-
sion 6tait bien fond6e.

A mon avis, les fournisseurs et les clients avec
lesquels l'appelante avait entretenu des relations
d'affaires au cours des ann6es, constituaient, le 30
avril 1969, l'un de ses actifs les plus pr6cieux. Le
lendemain, cet actif avait perdu toute sa valeur
puisqu'A compter de ce jour, les fournisseurs et les
clients n'avaient plus d'autre choix que de faire
affaire avec l'Office de commercialisation du pois-
son d'eau douce, cr66 par le gouvernement f6d6ral
A cette date dans le but exprbs d'acqubrir le mono-
pole du march6 dans lequel l'appelante avait pros-
p6r6. La meilleure d6finition du genre d'achalan-
dage que l'appelante a ainsi perdu A cause de la
Loi est, A mon avis, donn6e par lord Macnaghten
dans l'arret Trego v. Hunt2 , A la p. 24:

[TRADUCTION] ... il arrive souvent que l'achalandage
soit la save meme et la vie de l'entreprise, A d6faut
desquelles elle rapporterait peu ou pas de bin6fice. C'est
l'ensemble des avantages, quels qu'ils soient, tir6s de la
r6putation et des relations que l'entreprise s'est forg6es
par des ann6es de labeur honnate ou au prix de d6penses
consid6rables.

En premiere instance, le juge Collier a d6clar6 A
la p. 461 de ses motifs de jugement publi6s A
[1977] 2 C.F. 457:

D'apras la preuve, je suis convaincu que l'entreprise
de la demanderesse comportait un achalandage, au sens
commercial et juridique du terme. II se peut que la
valeur 6conomique ou p6cuniaire, aux fins de domma-
ges-int6r~ts ou d'indemnit6, en d6finitive soit faible. En
l'espce, les parties ont convenu que le montant de
l'indemnit6 serait fix6 par accord mutuel et, au cas oai
elles n'y parviendraient pas, par un juge de cette cour.
La demanderesse n'a donc appeli aucun t6moin pour
calculer une valeur au dollar et au cent.

Le juge Collier fonde cette conclusion sur l'extrait
suivant de la d6cision du lord juge en chef McDer-
mott dans Ulster Transport Authority v. James
Brown & Sons, Ltd.', aux pp. 109 A 110. Cet

2 [1896] A.C.7.
[1953] N.I. 79.

[1979] 1 R.C.S. MANITOBA FISHERIES LTD. C. LA REINE Le Juge Ritchie 107



108 MANITOBA FISHERIES LTD. V. THE QUEEN Ritchie J. [1979] 1 S.C.R.

109 to 110. The passage which was quoted in
[19771 2 F.C. 460 and 461 reads as follows:

Goodwill, in my view, must be here looked at in the
commercial sense. That includes the approach of the
practical businessman and not merely the mathematical
dollar-and-cent approach of the chartered accountant. I
rely on the following comments of Lord MacDermott
L.C.J. in Ulster Transport Authority v. James Brown
and Sons Ltd.:

"Goodwill" is a word sometimes used to indicate a
ready formed connection of customers whose custom
is of value because it is likely to continue. But in its
commercial sense the word may connote much more
than this. It is, as Lord Macnaghten observed in
Inland Revenue Commissioners v. Muller & Co.'s
Margarine Ltd. [1901] A.C. 217, 224, "the attractive
force which brings in custom," and it may reside, not
only in trade connections, but in many other quarters,
such as particular premises, long experience in some
specialised sphere, or the good repute associated with
a name or mark. It is something generated by effort
that adds to the value of the business. When the
make-up of a well-established, profitable enterprise
providing a special service (such as the respondents'
furniture removing service) is examined I think it
well-nigh impossible to disentangle the business that
has been built up from its goodwill or to give the
latter a single or precise meaning. I therefore
approach the question under consideration on the
basis that here the relevant loss is really a loss of
goodwill in the commercial sense and as described by
Lord Macnaghten in Muller & Co.'s case.

In my opinion, viewed in this light, goodwill,
although intangible in character is a part of the
property of a business just as much as the prem-
ises, machinery and equipment employed in the
production of the product whose quality engenders
that goodwill.

That the judgment of the Court of Appeal pro-
ceeded on the basis that goodwill is "property" is
apparent from the following passage to be found in
the reasons for judgment of Mr. Justice Urie,
reported in [1978] 1 F.C. p. 490:

Assuming, however, that goodwill is property, did the
Corporation take that property from the appellant? If
that question is answered in the affirmative, then, as

extrait est cit6 dans les motifs du juge Collier A
[1977] 2 C.F., aux pp. 460 et 461:

A mon avis, il faut consid6rer l'achalandage dans son
sens commercial. Cela comprend la m6thode employ6e
par les hommes d'affaires et non pas simplement la
m6thode math6matique du cent et du dollar, qui est celle
de l'expert-comptable. Je me fonde sur les commentaires
suivants formul6s par le lord juge en chef MacDermott
dans Ulster Transport Authority c. James Brown and
Sons Ltd.:

[TRADUCTION] *Achalandagep est un terme utilis6
parfois pour d6signer une clientele toute prite, dont la
valeur r6side dans ses fortes chances de continuit6.
Mais, dans son sens commercial, le terme peut signi-
fier beaucoup plus que cela. Comme le fait observer
lord Macnaghten, dans Inland Revenue Commission-
ers v. Muller & Co.'s Margarine Ltd. [1901] A.C.
217, 224, il est da force attractive qui ambne la
clienteles et peut consister non seulement en contacts
commerciaux mais aussi en bien d'autres choses telles
que: des locaux particuliers, une longue exp6rience
dans une sphere sp6cialis6e ou une bonne r6putation
en liaison avec un nom commercial ou une marque de
commerce. Il est en quelque sorte forg6 par l'effort
qui ajoute A la valeur de l'entreprise. Quand j'examine
les r6alisations d'une entreprise bien 6tablie, rentable,
qui fournit un service sp6cial (tel que le service de
d6m6nagement de meubles fourni par l'intim6e), j'es-
time qu'il est presque impossible de distinguer entre
l'entreprise qui a 6t6 mise sur pied et son achalandage
ou de donner A ce dernier un sens isol6 et pr6cis.
J'aborde donc la question en me fondant sur le fait
que la perte ici est vraiment une perte d'achalandage,
dans le sens commercial du terme, tel que lord Mac-
naghten I'a d6fini dans l'affaire Muller & Co.

Vu sous ce jour, I'achalandage, m~me s'il est par
sa nature un bien incorporel, fait autant partie des
biens de I'entreprise que les locaux, les installa-
tions et le mat6riel utilis6s pour fabriquer le pro-
duit dont la qualit6 engendre l'achalandage.

Il est 6vident, A la lecture de l'extrait suivant des
motifs de jugement du juge Urie (publi6s A [1978]
1 C.F., A la p. 490), que la Cour d'appel s'est
fond6e sur le fait que l'achalandage est un abien*:

Si l'on prend pour acquis, toutefois, que l'achalandage
est un bien, doit-on conclure que l'Office l'a pris A
l'appelante? Dans I'affirmative, il faut que la Loi ait
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appears from the jurisprudence, there must be found a
clear legislative intent to do so without compensation.

The Trial Judge found, on consideration of the whole
statute, that it did not purport to take any property in
any of the participating provinces from anyone, with or
without compensation. It is a conclusion with which I
must agree.

It is thus apparent that the Courts below based
their conclusion on the premise that although the
appellant had lost its business and the legislation
created a monopoly in that business in the Corpo-
ration, the effect could not be regarded as a taking
or acquiring of the business by the Corporation. In
this regard it is well to remember that the respond-
ent expressly admitted the fact that:
1. Until the creation of the Corporation by the Act,
persons wishing to purchase freshwater fish from
Manitoba could purchase such fish from the Plaintiff or
other firms in the industry. After the creation of the
Corporation such purchases could be made only from
the Corporation or its agents.

There is no express language in the Act provid-
ing for the payment of compensation by the feder-
al Crown but the appellant relies upon the long-
established rule which is succinctly stated by Lord
Atkinson in Attorney-General v. De Keyser's
Royal Hotel Ltd.4 , at p. 542 where he said:
The recognized rule for the construction of statutes is
that, unless the words of the statute clearly so demand, a
statute is not to be construed so as to take away the
property of a subject without compensation.

The rule of construction is more amply stated in
Maxwell on Interpretation of Statutes, 11th ed.,
pp. 275 to 277 in language which was approved by
Wilson J.A. in the British Columbia Court of
Appeal in B.C. Power Corp. Ltd. v. Attorney-Gen-
eral of British Columbia et al.', at p. 44, which is
set out at length in the judgment of Mr. Justice
Collier at [1977]. 2 F.C. p. 462, where reference is
also made to the approach adopted by Lord Rad-
cliffe in Belfast Corporation v. O.D. Cars Ltd.6 , at
p. 523 (H.L.(N.I.)). In considering whether a
particular piece of legislation contemplates taking
without compensation, Lord Radcliffe there said:

4[1920] A.C. 508.
5 (1962), 34 D.L.R. (2d) 25.
6 [1960] A.C. 490.

envisag6 de le faire sans indemnisation, tel qu'il se
d6gage de la jurisprudence A cet effet.

Le juge de premiere instance, aprbs avoir examin6
l'ensemble de la Loi, a conclu qu'elle n'a pas pour objet
de prendre, dans les provinces participantes, les biens
d'une personne avec ou sans indemnisation. Je souscris A
cette conclusion.

Il est donc 6vident que les cours d'instance
inf6rieure ont fond6 leur conclusion sur la pr6misse
que mame si l'appelante a perdu son entreprise et
que la l6gislation cr6e un monopole dans ce
domaine en faveur de l'Office, on ne peut pour
autant consid6rer que ce dernier a acquis ou pris
l'entreprise. A cet 6gard, il est pertinent de rappe-
ler que l'intim6e a express6ment reconnu:
[TRADUCTION] 1. Qu'avant la cr6ation de I'Office par
la Loi, les personnes voulant obtenir du poisson d'eau
douce du Manitoba pouvaient l'acheter i la demande-
resse ou A d'autres entreprises, mais que depuis la
cr6ation de l'Office, elles doivent s'adresser A lui ou A ses
mandataires.

La Loi ne pr6voit pas express6ment que le gou-
vernement f6d6ral doit verser une indemnit6, mais
l'appelante se fonde sur un principe 6tabli de
longue date 6nonc6 par cette formule concise de
lord Atkinson dans Attorney- General v. De Key-
ser's Royal Hotel Ltd.4, i la p. 542.
[TRADUCTION] Pour interpr6ter les lois, la r6gle est la
suivante: sauf si ses termes l'exigent, une loi ne doit pas
8tre interpr6t6e de manibre A d6poss6der une personne
de ses biens sans indemnisation.

Cette r6gle d'interpr6tation est d6velopp6e dans
l'ouvrage de'Maxwell on Interpretation I of Statu-
tes, 11 6d., aux pp. 275 A 277, dont I'extrait
pertinent est approuv6 par le juge Wilson de la
Cour d'appel de la Colombie-Britannique dans
l'arr8t B.C. Power Corp. Ltd. c. Le procureur
gindral de la Colombie-Britannique et autres', A
la p. 44. Le juge Collier ([1977] 2 C.F., A la p.
462) le cite int6gralement et se r6f6re 6galement i
la m6thode retenue par lord Radcliffe dans l'arrit
Belfast Corporation v. O.D. Cars Ltd.6, A la p. 523
(H.L.(N.I.)) pour d6terminer si un texte de loi
envisage une ad6possession sans indemnisations.
Voici ce que dit lord Radcliffe:

[1920] A.C 508.
(1962), 34 D.L.R. (2d) 25.

6 (1960] A.C. 490.

[1979] I R.C.S. MANITOBA FISHERIES LTD. C. LA REINE Le Juge Ritchie 109



110 MANITOBA FISHERIES LTD. V. THE QUEEN Ritchie J. [19791 1 S.C.R.

On the one hand, there would be the general principle,
accepted by the legislature and scrupulously defended
by the courts, that the title to property or the enjoyment
of its possession was not to be compulsorily acquired
from a subject unless full compensation was afforded in
its place. Acquisition of title or possession was "taking."
Aspects of this principle are found in the rules of
statutory interpretation devised by the courts, which
required the presence of the most explicit words before
an acquisition could be held to be sanctioned by an Act
of Parliament without full compensation being provided,
or imported an intention to give compensation and ma-
chinery for assessing it into any Act of Parliament that
did not positively exclude it. This vigilance to see that
the subject's rights to property were protected, so far as
was consistent with the requirements of expropriation of
what was previously enjoyed in specie, was regarded as
an important guarantee of individual liberty. It would be
a mistake to look on it as representing any conflict
between the legislature and the courts. The principle
was, generally speaking, common to both.

Once it is accepted that the loss of the goodwill
of the appellant's business which was brought
about by the Act and by the setting up of the
Corporation was a loss of property and that the
same goodwill was by statutory compulsion
acquired by the federal authority, it seems to me
to follow that the appellant was deprived of prop-
erty which was acquired by the Crown.

In support of the contention that in creating a
monopoly for the Corporation Parliament had in
fact not taken anything from the appellant, some
reliance is placed on a short paragraph from the
reasons for judgment of Lord MacDermott,
L.C.J., in Ulster Transport Authority v. James
Brown and Sons Ltd., supra, where he said, at p.
111:

The next question is whether the effect of the relevant
prohibition is "to take" the property thus lost. This verb
was the subject of much argument, most of it referable
to two submissions advanced on behalf of the appellants
as follows: (1) "to take" means to acquire or take over
and thus signifies a transfer or passing of property from
one to another, in contra-distinction to a taking away
without acquisition, as by dissipation or destruction; and
(2) a mere prohibition is not a taking whatever else "to
take" may connote.

[TRADUCTION] D'une part, il y a le principe g6n6ral
adopt6 par le l6gislateur et scrupuleusement d6fendu par
les cours, savoir qu'une personne ne doit pas 8tre d6pos-
s6d6e d'un titre de propri6t6 ou de la jouissance d'un
bien sans indemnisation compl6te. L'acquisition du titre
ou de la jouissance constitue une ad6possessions. Les
divers aspects de ce principe figurent dans les r6gles
d'interpr6tation des lois 6tablies par les cours qui exigent
la pr6sence des mots les plus explicites pour qu'une
acquisition puisse 8tre sanctionn6e par une loi du Parle-
ment sans une indemnisation complete, ou qui introdui-
sent l'intention d'indemniser et les moyens de calculer
l'indemnit6 dans une loi du Parlement qui ne l'exclut pas
positivement. Cette vigilance exerc6e sur la protection
des droits du citoyen, dans la mesure oc' elle est compati-
ble avec les exigences de l'expropriation des biens dont
celui-ci jouissait pr6c6demment, a 6t6 consid6r6e comme
une garantie importante de la libert6 individuelle. Ce
serait une erreur d'y voir un conflit entre le 16gislateur et
les cours. En r6gle g6n6rale, le principe est commun aux
deux.

Une fois admis que la perte de I'achalandage de
l'entreprise de l'appelante, A la suite de l'entr6e en
vigueur de la Loi et de la cr6ation de l'Office, est
la perte d'un bien et que cet achalandage a 6t6
acquis par un organisme f6d6ral de par la force
d'une loi, il faut A mon avis conclure que l'appe-
lante a 6t6 priv6e d'un bien que le gouvernement a
acquis.

On a invoqu6 la breve d6claration suivante du
lord juge en chef MacDermott dans l'arrat Ulster
Transport Authority v. James Brown and Sons
Ltd., pr6cit6, (A la p. 111), pour appuyer l'argu-
ment qu'en cr6ant un monopole au profit de l'Of-
fice, le Parlement n'avait en fait rien pris A
l'appelante:

[TRADUCTION] La question suivante est celle de
savoir si l'interdiction a pour effet de iprendre* les biens
ainsi perdus. Ce verbe a fait l'objet de nombreuses
discussions qui se rattachent A deux arguments avanc6s
par l'appelante, savoir: (1) (prendre signifie acqubrir ou
prendre possession, c'est-A-dire d6signe un transfert ou
une cession de biens d'une personne A une autre et
s'oppose A une d6possession sans acquisition, par exem-
pie la dissipation ou la destruction; et (2) une simple
interdiction ne saurait Etre une d6possession, quels que
puissent etre les autres sens de aprendrev.
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This passage is merely a recital of the arguments
advanced on behalf of the Transport Authority. In
the result Lord MacDermott found that there had
been a taking away when the Legislature, by
enacting Transport Act (Northern Ireland), 1948,
repealed the statutory exemption which had
allowed the Brown Company and others like it to
operate in competition with the Government Board
in respect of furniture moving and replaced it by a
provision which so seriously impaired the scope of
the business of such companies as to prompt Lord
MacDermott to observe, at p. 113:

I think, therefore, that the legislation and the nature of
its subject matter justify the answer that the intention
was to enable the appellants to capture the prohibited
business, and to do so without expense. I can find no
other intention which offers a more likely explanation of
the provisions in question; and counsel for the appel-
lants, when invited to suggest some other view which
would fit the circumstances as well or better were
unable to advance an alternative.

Later in the same judgment, Lord MacDermott
observed at p. 116:

We are not dealing here with a "mere" prohibition or
with a prohibition which is essentially regulatory in
character. We are dealing with what I have held to be,
according to the intention of the Legislature, a device
for diverting a definite part of the business of furniture
removers and storers from the respondents and others to
the appellants. If that is right, the result must be the
same whether section 5(1) of the Act of 1920 sounds in
pith and substance or in effect or partly in one and
partly in the other. Wherever else a prohibition directed
to other ends might lead, the relevant prohibition cannot
but constitute a taking if my views as to its effect and
underlying intention are correct.

For these reasons, I am of the opinion that there has
been a taking of property within the meaning of section
5(1).

When read as a whole, there can be little doubt
that the Ulster Transport Authority case, supra,
strongly supports the appellant's contention in the
present case.

Cet extrait reprend simplement les arguments
avanc6s au nom de la Commission des transports.
Lord MacDermott a conclu en d6finitive qu'il y
avait eu d6possession lorsque la L6gislature a
adopt6 la Transport Act (Irlande du Nord), 1948,
pour supprimer l'exemption qui avait permis A la
compagnie Brown et A d'autres entreprises de faire
concurrence A la commission gouvernementale en
matibre de d6m6nagement de meubles, et la rem-
placer par une disposition qui portait si gravement
atteinte au commerce de ces entreprises que lord
MacDermott a soulign6 (A la p. 113):

[TRADUCTION] Je pense donc que la loi et la nature de
son objet m'autorisent A r6pondre que le 16gislateur a eu
pour intention de permettre A l'appelante de s'emparer
des entreprises frapp6es d'interdiction et ce, sans frais.
Je ne vois aucune autre interpr6tation qui offre une
explication plus plausible de ces dispositions. Quand j'ai
invit6 l'avocat de l'appelante A m'en fournir une qui
s'adapte aussi bien ou mieux aux circonstances, il est
rest6 muet.

Puis A la p. 116:

[TRADUCTION) 11 ne s'agit pas d'une asimple* interdic-
tion ou d'une interdiction A caractbre essentiellement
r6glementaire. En l'esp6ce, je conclus au contraire qu'il
s'agit, selon l'intention du 16gislateur, d'un moyen de
transfbrer A l'appelante une partie importante des entre-
prises de d6m6nagement et d'entreposage de meubles
exploit6es par l'intim6e et d'autres compagnies. Si c'est
le cas, le r6sultat doit tre le meme peu importe que le
par. 5(1) de la Loi de 1920 s'attache au caractbre
v6ritable ou aux cons6quences ou partiellement A l'un et
partiellement A l'autre. Quelle que puisse etre la port6e
d'une interdiction visant d'autres fins, je pense que
I'interdiction en cause ne peut constituer autre chose
qu'une d6possession si mes conclusions quant A son effet
et au but vis6 sont exactes.

Pour ces motifs, je suis d'avis qu'un bien a 6t6 pris au
sens du par. 5(1).

Lu en entier, on ne peut douter que l'arr~t
Ulster Transport Authority, pr6cit6, appuie forte-
ment les pr6tentions de l'appelante en l'espice.
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The respondent, however, relies also on the case
of France Fenwick and Company Limited v. The
King", which was examined and distinguished in
the Ulster Transport Authority case. This was a
judgment rendered by Wright J., (as he then was)
sitting alone in the Court of King's Bench from
which Mr. Justice Urie selects the following pas-
sage as authority for the proposition that the rule
that a statute is not to be construed so as to take
away property of a subject without compensation
without express statutory language to that effect is
limited to the "actual, physical assumption of
possession or use of the property by the Crown":

... but I shall assume that the Crown has no right at
common law to take a subject's property for the reasons
of State without paying compensation. I think, however,
that the rule can only apply (if it does apply) to a case
where property is actually taken possession of, or used
by, the Government, or where, by the order of a com-
petent authority, it is placed at the disposal of the
Government. A mere negative prohibition, though it
involves interference with an owner's enjoyment of prop-
erty, does not, I think, merely because it is obeyed, carry
with it at common law any right to compensation. A
subject cannot at common law claim compensation
merely because he obeys a lawful order of the State.

The France Fenwick case was one where, in the
exercise of the authority conferred by regulations
under the Emergency Powers Act, 1920, a customs
officer, during a coal strike, had refused permis-
sion for the suppliant's ship to discharge a cargo of
coal as a result of which the vessel was delayed in
the Thames from April 2nd until April 22nd when
she was ordered to proceed to another port to
discharge her cargo which had been requisitioned
by the Government. The claim was for detention of
the vessel from April 2nd when she arrived in the
Thames until April 23rd when her cargo was
finally discharged and Mr. Justice Wright allowed
the claim only for the two days (April 22nd and
23rd) while she was being discharged, holding that
the cargo had not been requisitioned until then. In
my opinion, the ratio decidendi of this judgment is
to be found in the following sentence at p. 467:

7 [1927] 1 K.B. 458.

Cependant, l'intim6e invoque aussi France Fen-
wick and Company Limited v. The King7, que
l'arrat Ulster Transport Authority analyse tout en
faisant une distinction. Il s'agit d'une d6cision du
juge Wright (alors juge puin6) si6geant seul A la
Cour du Banc du Roi. Le juge Urie en cite un
extrait et, selon lui, le passage suivant 6tablit que
la rbgle selon laquelle une loi ne doit pas 6tre
interpr6t~e de manibre A d6poss6der une personne
de ses biens sans indemnisation A moins de disposi-
tion l6gislative expresse, est assujettie d l'exigence
additionnelle que la Couronne s'approprie r6elle-
ment, mat6riellement la jouissance ou l'usage d'un
bien:
[TRADUCTION] ... mais je prends pour acquis que la
Couronne n'a pas le droit, en common law, de d6poss6-
der une personne de ses biens pour des raisons d'ordre
public sans indemnisation. J'estime, toutefois, que la
r6gle ne peut s'appliquer (si, en fait, elle s'applique) que
dans des circonstances oA le gouvernement a rbellement
pris possession de ce bien ou en a fait usage ou dans des
circonstances o6, A la suite d'une ordonnance rendue par
une autorit6 comp6tente, le bien est mis A la disposition
du gouvernement. Une simple interdiction, bien qu'elle
implique une ing6rence dans le droit de jouissance du
propri6taire sur son bien, n'emporte pas, en common law
je crois, du fait qu'elle soit simplement respect6e, droit A
une indemnit6. Une personne ne peut, en common law,
r6clamer une indemnit6 simplement parce qu'elle ob6it A
un ordre 16gitime du gouvernement.

Dans l'affaire France Fenwick, un agent des
douanes, exergant le pouvoir que lui conf6raient les
r6glements 6tablis en vertu de l'Emergency Powers
Act, 1920, a interdit au navire requbrant de
d6charger sa cargaison de charbon pendant une
gr6ve des charbonnages. Le navire dut rester sur la
Tamise du 2 au 22 avril, date A laquelle on lui a
ordonn6 de se rendre A un autre port pour y
d6charger sa cargaison qui avait t6 r6quisitionn6e
par le gouvernement. La poursuite 6tait fond6e sur
la d6tention du navire, du 2 avril, date A laquelle il
est entr6 dans la Tamise, au 23 du m6me mois,
date A laquelle la cargaison fut finalement d6char-
g6e. Le juge Wright a accueilli la demande pour
les deux journ6es de d6chargement (les 22 et 23
avril) au motif que le navire n'avait pas 6t6 r6quisi-
tionn6 avant cette date. Voici, A mon avis, la ratio
decidendi de ce jugement (A la p. 467):

[1927] 1 K.B. 458.
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I cannot find it suggested, still less decided, in any case,
that a mere direction by the Government to a ship to go
to a place, or, a fortiori, a mere negative direction, such
as not to unload without permission, can constitute a
requisition or a requirement that a vessel should be
placed at the Government's disposal within such a Regu-
lation as the present.

With the greatest respect, it is in my view
difficult to equate the circumstances of that case
in any way with those with which we are here
concerned. It is indeed difficult to find any analo-
gy between the effect of an order made under
government regulation to delay the unloading of a
ship's cargo and the creation by Parliament of a
government corporation for the express purpose of
monopolizing the whole of the business of the
appellant and others like it.

It is apparent that the reasons for judgment of
Mr. Justice Urie in the Court of Appeal are based
in great measure upon his reliance upon the judg-
ment of the Privy Council in Government of
Malaysia v. Selangor Pilot Association'. The
headnote contained in the Law Reports is adopted
by the Court of Appeal as sufficiently recounting
the facts of the case; this is reproduced at [1978] 1
F.C. 494 and reads as follows:

The Constitution of Malaysia provides by article 13:

(1) No person shall be deprived of property save in
accordance with law. (2) No law shall provide for the
compulsory acquisition or use of property without ade-
quate compensation.

In 1969 six licensed pilots formed a partnership (the
"association") to provide pilotage services in Port Swet-
tenham. The association had physical assets and
employed other licensed pilots. Its income was the pilot-
age dues earned by the pilots. In 1972, under powers
conferred by section 29A of the Port Authorities Act
1963, the port authority declared Port Swettenham a
pilotage district thereby making it an offence by virtue
of section 35A of the Act for pilots other than those
employed by the port authority to provide pilotage
services in the port. The port authority offered employ-
ment to all licensed pilots, purchased the physical assets
of the association and began to operate a pilot service.
The association brought an action against the port au-

8 [1977] 2 W.L.R. 901.

[TRADUCTION] Je ne trouve aucune jurisprudence qui
dise et encore moins qui d6cide qu'une simple directive
gouvernementale A un navire de se rendre A un endroit
ou, a fortiori qu'une simple interdiction, comme celle de
ne pas d6charger une cargaison sans autorisation, consti-
tue une r6quisition du navire ou une obligation de le
mettre A la disposition du gouvernement au sens d'un
r~glement comme le r6glement pr6sent.

Avec 6gards, on ne peut, A mon avis, comparer
les circonstances de cette affaire avec celles de la
pr6sente esp6ce. Il est en effet difficile de faire une
analogie entre l'effet d'un ordre donn6 en vertu
d'un r6glement, soit retarder le d6chargement d'un
navire, et la creation par le Parlement d'un office
gouvernemental dans le but exprbs de lui attribuer
le monopole du commerce de l'appelante et de ses
concurrents.

Le juge Urie de la Cour d'appel fonde de toute
6vidence ses motifs de jugement en grande partie
sur l'arrt du Conseil priv6, Government of
Malaysia v. Selangor Pilot Association'. La Cour
d'appel cite le sommaire publi6 au Recueil qui
expose les faits de fagon appropriee (voir [1978] 1
C.F. A la p. 494):

[TRADUCTION] L'article 13 de la constitution de la
Malaisie pr6voit que:
(1) Nul ne doit 6tre priv6 de ses biens, sauf dispositions
contraires d'une loi. (2) Toute loi doit pr6voir une juste
compensation dans les cas d'acquisition ou d'usage obli-
gatoire de biens.

En 1969, six pilotes brevetis ont constitu6 une soci6t6
(l'tassociations) aux fins de fournir des services de pilo-
tage A Port Swettenham. L'association d6tenait des
actifs corporels et embauchait d'autres pilotes brevet6s.
Les revenus de la soci6t6 provenaient des droits de
pilotage vers6s aux pilotes. En 1972, conform6ment aux
pouvoirs conf6r6s par l'article 29A de la Port Authori-
ties Act, 1963, les autorit6s du port ont d6clar6 Port
Swettenham district de pilotage interdisant ainsi aux
pilotes autres que ceux embauch6s par les autorit6s de
fournir des services de pilotage dans le port, aux termes
de l'article 35A de la Loi, qui cr6e l'infraction. Les
autorit6s du port ont offert du travail A tous les pilotes
brevet6s, ont achet6 les actifs corporels de l'association

8 [1977] 2 W.L.R. 901.
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thority and the Government of Malaysia for declara-
tions that they were entitled to compensation for the loss
of the goodwill of the business and that section 35A of
the Port Authorities Act was unconstitutional and of no
effect. The action was dismissed. On appeal the Federal
Court granted a declaration that the association was
entitled to compensation for loss of goodwill.

It will be seen that the case is concerned with
the plight of six licensed pilots providing pilotage
services in the Port of Swettenham who had
formed themselves into a partnership, acquired
some physical assets and employed other pilots.
The legislation complained of had the effect of
restricting the business of providing pilotage ser-
vices in the Port to those employed by the Port
Authority. The Authority offered employment to
all licensed pilots, including the members of the
association, purchased the physical assets of the
association and operated its own pilotage services.
The character of the restriction which the legisla-
tion placed on the members of the respondent
association is vividly described in the opinion of
Viscount Dilhorne addressing himself to the ques-
tion of whether they had been deprived of prop-
erty. His observations are quoted in the reasons for
judgment of Mr. Justice Urie at [1978] 1 F.C. 494
and read as follows:

The first question for consideration is whether this
restriction on the exercise of a pilot's rights given by the
grant of a licence amounted to a deprivation of property.
An ordinary driving licence in the United Kingdom
entitles its holder to drive many classes of vehicles,
including heavy locomotives. If Parliament in its wisdom
thought it advisable that in future drivers of heavy
locomotives should have a special test and that unless
the holders of driving licences had passed that test, they
should not drive heavy locomotives, could it be said that
all holders of driving licences were in consequence
deprived of property? Does disqualification from hold-
ing a driving licence involve deprivation of property? In
the opinion of their Lordships, the answer to these
questions is in the negative. In their view the restriction
placed on the activities of individual licensed pilots did
not deprive them of property and if this be the case, it is
hard to see that it can be said to have deprived the
licensed pilots who were partners in the association of

et ont commenc6 l'exploitation du service. L'association
a intent6 une action contre les autorit6s du port et le
gouvernement de la Malaisie afin d'obtenir un jugement
d6clarant, d'une part, que les pilotes avaient droit A une
indemnit6 en raison de la perte de l'achalandage de
l'entreprise et, d'autre part, que l'article 35A de la Port
Authorities Act 6tait inconstitutionnel et de nul effet.
L'action a t rejet6e. En appel, la Cour f6d6rale a
rendu un jugement d6clarant que l'association avait
droit A une indemnit6 en raison de la perte de
I'achalandage.

Cette affaire portait sur le cas de six pilotes
brevet6s qui fournissaient des services de pilotage A
Port Swettenham et avaient form6 une soci6t6 qui
d6tenait des actifs corporels et embauchait d'au-
tres pilotes. La 16gislation attaqu6e avait pour effet
de permettre seulement aux employbs des autorit6s
portuaires de fournir des services de pilotage dans
le port. Celles-ci ont offert d'embaucher tous les
pilotes brevet6s, y compris les membres de l'asso-
ciation, elles ont achet6 les biens corporels de
l'association et ont commenc6 l'exploitation de leur
propre service de pilotage. Le vicomte Dilhorne,
traitant de la question de savoir s'il y avait eu
privation de biens, fait une description imag6e du
type de restriction apport6e par la Loi aux activit6s
des membres de l'association intimbe. Ses remar-
ques sont cities dans les motifs de jugement du
juge Urie A [1978] 1 C.F. A la p. 494:

[TRADUCTION] La premiere question consiste A
savoir si la restriction impos6e A l'exercice des droits
d'un pilote, conf6r6s par une licence, 6quivaut A une
privation de ses biens. Au Royaume-Uni, un permis de
conduire ordinaire donne A son titulaire le droit de
conduire de nombreuses cat6gories de v6hicules, dont les
locomotives lourdes. Si le Parlement juge bon qu'A
l'avenir, les conducteurs de locomotives lourdes doivent
subir un examen sp6cial et qu'A moins de le r6ussir, les
titulaires de permis de conduire ne doivent pas conduire
de telles locomotives, pourrait-on conclure que tous les
titulaires de permis de conduire sont, par cons6quent,
priv6s de leurs biens? Une personne inhabile A d6tenir
un permis de conduire est-elle alors priv6e de ses biens?
Selon leurs Seigneuries, il faut r6pondre A ces questions
de fagon n6gative. A leur avis, la restriction apport6e
aux activit6s de chacun des pilotes brevet6s ne les a pas
priv6s de leurs biens et si tel est le cas, on peut difficile-
ment dire que cette restriction a eu pour effet de priver
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property. All they lost was the right to act as pilots
unless employed by the authority and the right to
employ others on pilotage, neither right being property.

The difference between the deprivation placed
on the pilots by the legislation at issue in that case
and the obliteration of the appellant's entire busi-
ness is at once apparent.

In the Malaysian case the licences of the pilots
were not disturbed except to the extent that they
were required to be employed by the Port Author-
ity which offered them employment. These condi-
tions are in sharp contrast with those described in
the following paragraph of the Admission of Facts
filed by the respondent:

That the Act prohibited all firms in the said industry
from carrying on their business of fish exporting, fish
that are fished for commercial purposes in a participat-
ing province, unless a license was issued by the Corpora-
tion or unless a firm was exempted from the prohibition
by the Governor in Council, and that no such license has
been issued nor has such an exemption been made in
favour of the Plaintiff and that the Plaintiff accordingly
ceased carrying on its said business on or about May 1,
1969.

With all respect I am of opinion that the factual
differences existing between the Malaysian case
and the present one are so fundamental as to make
the opinion of the Privy Council inapplicable to the
present circumstances.

It is not possible to part from this question
without considering the provision of s. 25(2)(c) of
the Act which reads as follows:

25. (2) With the approval of the Governor in Coun-
cil, the Minister may, on behalf of the Government of
Canada, enter into an agreement with the government of
any province to which this section applies, providing for

(c) the undertaking by the province of arrangements
for the payment, to the owner of any plant or equip-
ment used in storing, processing or otherwise prepar-
ing fish for market, of compensation for any such
plant or equipment that will or may be rendered
redundant by reason of any operations authorized to
be carried out by the Corporation under this Part; ...

les pilotes brevet6s, qui 6taient des associ6s dans l'entre-
prise, de leurs biens. Ils n'ont perdu que leur droit de
travailler en leur qualit6 de pilotes, A moins d'avoir 6
embauch6s par les autorit6s, et leur droit d'embaucher
d'autres personnes dans leur service de pilotage; ni l'un
ni l'autre de ces droits ne constituent un bien.

La difffrence entre la privation impos6e aux
pilotes par la Loi contest6e dans cette affaire et
l'an6antissement de toute l'entreprise de l'appe-
lante est 6vidente.

Dans l'affaire de la Malaisie, les brevets des
pilotes n'6taient touch6s que dans la mesure oCi les
pilotes devaient travailler pour les autorit6s por-
tuaires, qui leur offraient d'ailleurs de les embau-
cher. Cette situation diffbre nettement de celle
expos6e au paragraphe suivant de la d6claration de
l'intimbe:

[TRADUCTION] Que la Loi interdit A tout commer-
gant de ce secteur de continuer d'exporter du poisson
pech6 A des fins commerciales dans une province partici-
pante sans licence d6livr6e par l'Office ou sans 8tre
exempt6 de l'application de cette disposition par le
gouverneur en conseil; que la demanderesse n'a obtenu
ni licence ni exemption et qu'elle a en cons6quence cess6
d'exploiter son entreprise vers le 1 mai 1969.

Avec 6gards, je pense que les faits du pr6sent
litige et ceux de l'affaire de la Malaisie sont si
fondamentalement diff6rents que la d6cision du
Conseil priv6 ne peut s'appliquer en l'esp6ce.

Je ne puis conclure sans 6tudier l'al. 25(2)c) de
la Loi, formul6 en ces termes:

25. (2) Le Ministre peut, pour le compte du gouver-
nement du Canada, avec l'approbation du gouverneur en
conseil, conclure avec le gouvernement d'une province A
laquelle le pr6sent article s'applique, un accord
pr6voyant

c) la conclusion d'ententes par la province en vue du
paiement d'une indemnit6 au propri6taire d'un 6ta-
blissement ou de materiel servant A l'emmagasinage, A
la transformation ou autre forme de pr6paration du
poisson pour le march6, lorsqu'un tel 6tablissement ou
mat6riel devient ou peut devenir superflu du fait
d'activit6s que la pr6sente Partie autorise l'Office A
exercer; ...
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Under the authority of this section an agreement
was entered into between the Government of
Canada and the Government of Manitoba on June
4, 1969, whereby the Province undertook to make
the necessary arrangements with owners such as
the appellant to provide compensation for any
plant or equipment made redundant by reason of
the operations of the Corporation. The relevant
paragraph of this agreement is recited in the
Admission of Facts to which I referred at the
outset and I have only to add that the creation of
the monopoly which destroyed the company's busi-
ness necessarily rendered the greater part of its
plant and equipment redundant and that the Gov-
ernment of Manitoba has refused and continues to
refuse to compensate the appellant. In this connec-
tion, it is more than interesting to read the letter
written by the Federal Minister of Fisheries on
June 24, 1974, where he says, in part:

I share your disappointment at the unwillingness of
the Manitoba Government to provide additional com-
pensation to your firm and others who were put out of
business as a result of the establishment of the Freshwa-
ter Fish Marketing Corporation. I disagree with you
that we have broken our promise. I am sure you know
that the Freshwater Fish Marketing Act was passed at
the request of the provincial governments, and although
the Act provided for compensation for assets no longer
required in the industry, the responsibility for making
payments rests with the provinces. In a spirit of partner-
ship, the Government of Canada subsequently offered to
reimburse the provinces up to 50 per cent of payments
made.

Although it was generally agreed that compensation
was with respect to assets, the Government is now
prepared to accept for purposes of compensation, that
the assets could be valued on the basis of ongoing
business; such payments have already been made to the
Alberta Government.

The last-quoted paragraph of this letter gives indi-
cation of the fact that the Minister considered that
for purposes of compensation the assets of the
appellant could be valued on the basis of an ongo-
ing business. This is very close to an acknowledge-
ment of the propriety of awarding compensation
for the loss of goodwill.

All these circumstances appear to have led Mr.
Justice Collier to the conclusion that the appellant

Le 4 juin 1969, le gouvernement du Canada a
sign6 un accord en vertu de cet alin6a avec le
gouvernement du Manitoba par lequel la Province
s'engageait A conclure les ententes n6cessaires avec
les propri6taires (comme l'appelante) pour les
indemniser A l'6gard des 6tablissements ou du
mat6riel devenus superflus du fait des activit6s de
l'Office. On trouve le paragraphe pertinent de
cette entente dans l'expos6 conjoint des faits cit6s
au d6but des pr6sents motifs; j'ajouterai seulement
que la cr6ation du monopole, qui a d6truit I'entre-
prise de l'appelante, a par le fait mime rendu
superflus son usine et son mat6riel et que le gou-
vernement du Manitoba a refus6 et persiste A
refuser de l'indemniser. A cet 6gard, il est plus
qu'intbressant de lire la lettre du ministre f6d6ral
des Pcheries, en date du 24 juin 1974; il y dit
notamment:

[TRADUCTION] Je partage votre d6ception devant la
mauvaise volont6 du gouvernement du Manitoba A vous
verser une indeminit6 compl6mentaire, ainsi qu'A vos
concurrents, car vous avez 6t6 contraints de cesser toutes
vos activit6s par suite de la cr6ation de l'Office de
commercialisation du poisson d'eau douce. Par contre,
j'estime que nous n'avons pas viol6 notre promesse. Vous
n'ignorez certainement pas que la Loi sur la commercia-
lisation du poisson d'eau douce a 6t6 pass6e A la
demande des gouvernements provinciaux et bien qu'elle
pr6voie une indemnit6 pour les biens qui ne sont plus
requis dans l'industrie, c'est aux provinces qu'il incombe
de la verser. Dans un esprit coopbratif, le gouvernement
du Canada a offert de rembourser aux provinces jusqu'A
50 p. 100 de ces paiements.

Bien qu'il ait 6t6 g6n6ralement admis que l'indemnit6
vise les 616ments d'actif, le gouvernement est maintenant
dispos6 A accepter, aux fins d'indemnisation, que les
616ments d'actif soient 6valu6s comme s'il s'agissait
d'une entreprise en pleine activit6. Le gouvernement de
l'Alberta a d6ji requ des paiements de cet ordre.

Ce dernier alin6a r6vble que le Ministre considbre
qu'aux fins d'indemnisation, les 616ments d'actif de
l'appelante pourraient 8tre 6valu6s comme s'il
s'agissait d'une entreprise en pleine activiti. Il
s'agit presque d'une reconnaissance de la perti-
nence d'une indemnisation pour cette perte
d'achalandage.

Toutes ces circonstances ont apparemment men6
le juge Collier A conclure que l'appelante avait 6t6
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had been unfairly treated. Towards the end of his
judgment, the following paragraph is to be found:

On the evidence before me the plaintiff and his
former competitors, to my mind, have been unfairly
treated. They are taxpayers and citizens of both Manito-
ba and Canada, entrapped in policy differences between
two levels of government. They have been economically
erased. Redress, I hold, cannot be had against the
federal Crown. It seems unlikely it can be had against
the provincial Crown.

The same sentiments are echoed in the final para-
graph of the judgment of the Court of Appeal
where Mr. Justice Urie said:

I do not wish to leave this case without saying that I
fully recognize that the result may appear harsh but, as
was pointed out by the learned Trial Judge, our respon-
sibility is to interpret the law as we see it and we must
leave to others the obligation to so frame it that unfair-
ness does not result in the implementation thereof.

In so far as the respondent contends that the
appellant should look to the Government of
Manitoba for compensation and that there thus
arises what Mr. Justice Collier refers to as an
"entrapment in policy differences between two
levels of government", I adopt as an accurate
analysis of the situation the following paragraph
from the reasons for judgment of Mr. Justice
Smith rendered in disposing of an application to
strike out the statement of claim as disclosing no
cause of action:

On this last point I agree with the contention of the
plaintiff that any claim they may have must be made
against the Defendant, not the Government of Manito-
ba. It was a statute of the Parliament of Canada that
took away their business and prohibited them from
engaging in the fish exporting business. This was neces-
sarily so, since interprovincial and international trade
fall within the sole jurisdiction of the Parliament and
Government of Canada, and though it seems to be the
case that the statute in question, the Freshwater Fish
Marketing Act, was enacted in response to requests
from several of the provinces, the statute is an Act of
Parliament alone. Nor does the agreement of June 4,
1969, between Canada and Manitoba alter the situation.
The plaintiffs are not parties to the agreement and were
given no legal rights under it.

trait6e injustement. Vers la fin de son jugement,
on trouve le passsage suivant:

Il ressort de la preuve produite devant moi que la
demanderesse et ses anciens concurrents ont t6 injuste-
ment traitbs. Il s'agit de citoyens et de contribuables
coinc6s dans les diff6rends politiques qui s'616vent entre
deux niveaux de gouvernement, et qui ont abouti A leur
suppression sur le plan 6conomique. A mon avis, il ne
peut y avoir un recours contre la Couronne f6d6rale et il
me semble improbable qu'il y en ait un contre le gouver-
nement provincial.

Le dernier alin6a des motifs de jugement du juge
Urie de la Cour d'appel lui fait 6cho:

Je tiens A terminer l'expos6 de ces motifs en disant
ceci: je congois pleinement que les cons6quences peuvent
paraitre dures mais, comme l'a soulign6 le savant juge
de premibre instance, notre devoir consiste A interpr6ter
la loi comme nous la concevons et nous devons laisser A
d'autres le soin de la rdiger de manibre que sa mise en
oeuvre n'ait pas pour effet de cr6er une injustice.

Dans la mesure oai l'intim6e pr6tend que l'appe-
lante doit s'adresser au gouvernement du Mani-
toba pour 6tre indemnis6e. et qu'en cons6quence
cette dernidre se trouve acoinc6e dans les diff6-
rends politiques qui s'616vent entre deux niveaux
de gouvernement, pour reprendre les mots du juge
Collier, j'adopte l'analyse A mon avis correcte que
le juge Smith a faite de la situation dans les motifs
de jugement sur une requite en radiation de la
d6claration au motif qu'elle ne r6v6lait aucune
cause d'action:

Sur ce dernier point, j'approuve la th6se des deman-
deurs selon laquelle toute r6clamation qu'ils peuvent
avoir doit etre dirig6e contre la d6fenderesse et non
contre le gouvernement du Manitoba. C'est une loi du
Parlement f6d6ral qui leur a enlev6 leur entreprise et
leur a interdit de se livrer A l'exportation du poisson. II
devait n6cessairement en etre ainsi puisque le commerce
international et interprovincial relbve de la comp6tence
exclusive du Parlement et du gouvernement du Canada
et, mime s'il parait que la Loi en question, la Loi sur la
commercialisation du poisson d'eau douce, a 6t6 adop-
t6e en r6ponse aux demandes de plusieurs provinces, il
s'agit exclusivement d'une loi f6d6rale. L'accord du 4
juin 1969 entre le Canada et le Manitoba ne change rien
A la situation. Les demandeurs ne sont pas parties A
l'accord qui ne leur a conf6r6 aucun droit.
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It will be seen that in my opinion the Freshwater
Fish Marketing Act and the Corporation created
thereunder had the effect of depriving the appel-
lant of its goodwill as a going concern and conse-
quently rendering its physical assets virtually use-
less and that the goodwill so taken away
constitutes property of the appellant for the loss of
which no compensation whatever has been paid.
There is nothing in the Act providing for the
taking of such property by the Government with-
out compensation and as I find that there was such
a taking, it follows, in my view, that it was unau-
thorized having regard to the recognized rule that
"unless the words of the statute clearly so demand,
a statute is not to be construed so as to take away
the property of a subject without compensation"
per Lord Atkinson in Attorney-General v. De
Keyser's Royal Hotel, supra.

For all these reasons I would allow this appeal,
set aside the judgment of the Court of Appeal and
direct that judgment be entered providing for a
declaration that the appellant is entitled to com-
pensation in an amount equal to the fair market
value of its business as a going concern as at May
1, 1969, minus the residual value of its remaining
assets as of that date, together with a declaration
that the said fair market value is to be agreed to
by the parties, and failing agreement within a
reasonable time, that either party may apply to a
judge of the Federal Court to have that value
determined.

The appellant's claim is for "compensation" and
in my view full compensation cannot be deter-
mined without taking into account the loss to the
appellant of the use of the assets of its business
since 1969, and I think it to be only fair and
equitable that this loss should be reflected in the
amount of compensation awarded to the appellant
hereunder. To this end the judgment herein will
include a further declaration that the appellant is
entitled to a sum equal to 5 per cent per annum of
the fair market value agreed or determined as
aforesaid, from May 1, 1969, until the date hereof.

The appellant is entitled to its costs throughout.

A mon avis, la Loi sur la commercialisation du
poisson d'eau douce et I'Office qu'elle 6tablit ont
eu pour effet de priver l'appelante de l'achalan-
dage attach6 A son entreprise en activit6 et ont, A
toutes fins pratiques, rendu inutiles ses biens cor-
porels; en outre, I'achalandage constitue un bien
pour la perte duquel I'appelante n'a jamais 6
indemnis6e. Rien dans la Loi n'autorise le gouver-
nement A prendre possession d'un tel bien sans
verser d'indemnit6 et, puisque je conclus qu'il y a
effectivement eu d6possession, je dois conclure que
celle-ci n'6tait pas autoris6e vu la r6gle bien 6tablie
que [TRADUCTION] asauf si ses termes l'exigent,
une loi ne doit pas 8tre interpr6t6e de manibre A
d6poss6der une personne de ses biens sans indem-
nisationp (lord Atkinson, dans l'arrt Attorney-
General v. De Keyser's Royal Hotel, pr6cit6).

Pour tous ces motifs, je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arret de la Cour d'appel et
d'ordonner l'inscription d'un jugement d6clarant
que l'appelante a droit A une indemnit6 6gale A la
juste valeur marchande de son entreprise en acti-
vit6, au l" mai 1969, moins la valeur du reliquat
de son actif A cette date, que les parties doivent
convenir de ladite valeur marchande et qu'A d6faut
d'une entente dans un d6lai raisonnable, l'une ou
l'autre peut s'adresser A un juge de la Cour f6d&
rale pour la faire fixer.

L'appelante demande A 8tre eindemnis6e et j'es-
time qu'elle ne le sera pas pleinement si l'on ne
tient pas compte de la perte de l'utilit6 des 616-
ments d'actif de son entreprise depuis 1969 et je
pense qu'il ne serait que juste et 6quitable d'en
tenir compte dans la d6termination du montant de
l'indemnit6. A cette fin, le jugement en l'esp6ce
d6clare 6galement que I'appelante a droit A un
montant 6gal A 5 pour cent par an de la juste
valeur marchande de l'entreprise, arret6e par les
parties ou d6termin6e de la maniare susmention-
n6e, du l mai 1969 A la date des pr6sentes.

L'appelante a droit A ses d6pens dans toutes les
cours.
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Appeal allowed with costs.

Solicitors for the appellant: Kaufman, Arenson,
Winnipeg.

Solicitor for the respondent: Roger Tassi,
Ottawa.

Appel accueilli avec dipens.

Procureurs de l'appelante: Kaufman, Arenson,
Winnipeg.

Procureur de l'intimie: Roger Tassi, Ottawa.
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Local 273, International Longshoremen's
Association, Local 1764, International
Longshoremen's Association, Local 1039,
International Longshoremen's Association
Appellants;

and

Maritime Employers' Association, Brunterm
Limited and Furness Canada (1975) Limited,
being companies duly incorporated under the
laws of Canada, and having offices in the City
of Saint John, New Brunswick Respondents.

1977: December 14, 15; 1978: October 3.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK, APPEAL DIVISION

Labour law - Injunctions - Illegal strike - Picket
lines - Stevedoring - Refusal to cross picket lines -
Canada Labour Code, 1972 (Can.), c. 18, s. 107, 123(1),
180, 182, 190 - Trade Unions Act, 1872 (Can.), c. 30,
s. 17.

The appellants are three trade unions certified under
the Canada Labour Code. An interlocutory injunction
was issued ordering that they, their officers, members
and servants be restrained from continuing or participat-
ing in an illegal strike. The injunction resulted from a
refusal to report for work on August 11, 1976. The
injunction is challenged on the grounds that there were
no employees of the respondents at the time of the
application for injunction who refused to work, that
refusal by members of appellant Locals to cross a lawful
picket line was not a strike, and that in any event an
injunction could not properly issue against unincorpo-
rated trade unions.

Held: The appeal should be dismissed.
There is no merit in the submission that at the critical

time there were no employees of the Association. The
entire pattern of the stevedoring business in the Port of
Saint John has resulted in a rather unusual framework
in which the normal employee-employer relationship
either does not arise or arises only when a member of
the Local reports to the requisitioning member of the
Association for a particular job. The Collective Agree-
ments were predicated upon this basis. Members of the
Association and members of the Locals were, under the

Association internationale des dkbardeurs,
section locale 273, Association internationale
des d6bardeurs, section locale 1764,
Association internationale des dibardeurs,
section locale 1039, Appelantes;

et

Association des employeurs maritimes,
Brunterm Limited et Furness Canada (1975)
Limited, compagnies dfment constitu6es en
vertu des lois du Canada et ayant une place
d'affaires en la ville de Saint-Jean
(Nouveau-Brunswick) Intimies.

1977: 14 et 15 d6cembre; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DU NOUVEAU-BRUNSWICK

Droit du travail - Injonctions - Grave illigale -
Piquet de grive - Arrimage - Refus de franchir le
piquet de grave - Code canadien du travail, 1972
(Can.), chap. 18, art. 107, 123(1), 180, 182, 190 - Acte
concernant les associations ouvridres, 1872 (Can.), chap.
30, art. 17.

Les appelantes sont trois syndicats accr6dit6s en vertu
du Code canadien du travail. Une injonction interlocu-
toire ordonnant que celles-ci, leurs dirigeants, membres
et employ6s s'abstiennent de poursuivre une gr&e i116-
gale ou d'y participer a 6t d6livr6e. L'injonction a fait
suite au refus des employ6s de se pr6senter au travail le
11 ao^it 1976. Les motifs invoqu6s contre l'injonction
sont qu'au moment de la demande d'injonction, aucun
des employ6s des intim6es ne refusait de travailler, que
le refus des membres des sections locales appelantes de
traverser un piquet de grave licite ne constitue pas une
gr6ve et que de toute fagon aucune injonction ne pouvait
8tre d6livr6e contre des syndicats ouvriers qui ne sont
pas constitu6s en corporation.

Arrit: Le pourvoi doit 6tre rejet6.
La pr6tention qu'A l'6poque en cause l'Association

n'avait pas d'employ6s n'est pas fond6e. La structure
globale des activit6s d'arrimage du port de Saint-Jean a
amen6 I'adoption d'un cadre assez inhabituel o6) la
relation normale employeur-employ6 ne s'6tablit pas ou
ne s'6tablit que lorsqu'un membre de la section locale
commence un travail particulier. Les conventions sont
entiarement fond6es sur ce principe. En vertu des con-
ventions, les membres de l'Association et les membres
des sections locales sont respectivement les employeurs
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agreements, employers and employees respectively,
whatever their rights and obligations may or may not
include under the common law of master and servant.
The Locals undertook to supply labour to the employer
organization and its component members. It could not
therefore be said that the Agreements were designed to
operate, and in fact only operated, after the members of
the Locals reported to work.

As to the status of the parties the Code and the
various provincial labour relations Acts accord to unions
rights and obligations different and separate from those
of its members. Since the Taff Vale case, [1901] A.C.
426, the concept has crystallized whereby trade unions
and employer organizations are deemed to have been
constituted as legal entities for the purpose of discharg-
ing their function and performing their labour relations
role. While the Trade Unions Act, 1872 (Can.), c. 30, is
not here applicable, the Locals here are nonetheless
legal entities capable of being sued and of being brought
before the Court to answer the claims for an injunction
prohibiting the participation in the activities found to
constitute an illegal strike.

Refusal to cross the picket line of another union
cannot be a strike unless it falls within the definition of
"strike". Parliament has adopted an objective definition
of "strike" the elements of which are a cessation of work
"in combination", in "concert" "in accordance with a
common understanding". The motive is of no import, as
long as there is a cessation of work pursuant to a
common understanding. Here the definition is in sub-
stance the same in the contracts as in the statute. The
common understanding may be considered as resulting
from the very union solidarity which forbids the crossing
of picket lines. While the contract might have been more
precise and included in the definition of strike cessation
of work resulting from a refusal to cross a picket line
there is no room, given the ordinary meanings of the
terms used in the agreements, to import a qualification
which would exclude a stoppage of work resulting from
the honouring of a picket line by the employees compris-
ing the bargaining unit.

The wording of the Queen's Bench Division in its
order "that the Defendants, their officers, members and
servants be restrained from continuing or participating
in an illegal strike . . ." is unexceptionable and, while it
may be more appropriate to adopt the more precise
language suggested in Marengo v. Daily Sketch and
Sunday Graphic, Ltd., [1948] 1 All E.R. 406, at p. 407,
such language has, for many years, been adopted in
these injunctions no doubt for the good reason that it

et les employ6s, quels que puissent 8tre par ailleurs leurs
droits et obligations en tant qu'employeurs et employ6s
en common law. Les sections locales se sont engag6es A
fournir de la main-d'cuvre a l'association patronale et A
ses membres. On ne peut donc dire que les conventions
ne doivent s'appliquer et ne s'appliquent en fait qu'aprbs
que les membres des sections locales se sont pr6sent6s au
travail.

En ce qui concerne la capacit6 juridique des parties, le
Code et les diverses lois provinciales sur les relations de
travail accordent aux syndicats des obligations et des
droits diff6rents et distincts de ceux de leurs membres.
Depuis l'arrat Taff Vale, [1901] A.C. 426, notre droit a
admis le concept selon lequel le l6gislateur est cens6
avoir consid6r6 les syndicats et les associations patrona-
les comme des entit6s juridiques dans I'exercice de leurs
fonctions respectives dans le domaine des relations de
travail. Bien que l'Acte concernant les associations
ouvridres, 1872 (Can.), chap. 30, ne s'applique pas en
l'espce, les sections locales sont des entit6s juridiques
habiles A 8tre poursuivies en justice et A comparaitre
devant la Cour pour r6pondre A la demande d'injonction
pr6sent6e dans le but de leur interdire de participer A des
activit6s qui ont 6t6 jug6es constituer une grave ill6gale.

Le refus de franchir un piquet de gr6ve d'un autre
syndicat ne peut constituer une gr6ve que s'il r6pond A la
d6finition de agr6ve. Le Parlement a adopt6 une d6fini-
tion de agrave* qui pr6voit qu'il doit y avoir arr6t du
travail de la part d'employbs agissant sconjointements ou
ade concert, ou ade connivence*. Le mobile est sans
importance, la seule condition 6tant qu'il y ait arr6t du
travail de connivence. En l'espace, la d6finition est
essentiellement la m~me dans les conventions et la loi.
L'expression ade connivence, vient se greffer au principe
de la solidarit6 syndicale qui interdit de franchir les
piquets de gr6ve. La convention aurait pu 8tre plus
pr6cise et comprendre dans la d6finition de grave un
arr~t de travail r6sultant du refus de franchir un piquet
de gr6ve, mais il n'est pas possible, 6tant donn6 le sens
ordinaire des termes utilis6s dans les conventions, d'y
mettre une restriction qui exclurait un arr8t du travail
r6sultant du respect d'un piquet de gr6ve par les
employ6s de l'unit6 de n6gociation.

La formulation utilis6e par la Division du Banc de la
Reine dans son ordonnance, cque les d6fendeurs, leurs
dirigeants, membres et employ6s s'abstiennent de pour-
suivre une gr&ve ill6gale ou d'y participer .. .* , est
valable et, mime s'il serait plus appropri6 d'adopter la
formule pr6cise propos6e dans l'arr8t Marengo v. Daily
Sketch and Sunday Graphic, Ltd., [1948] 1 All E.R.
406, d la p. 407, cette formulation a 6t6 adopt6e dans les
injonctions depuis plusieurs annbes, sans aucun doute
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makes the impact and the sense of the order clear to all
these likely to be affected thereby. The effect of such an
injunction to cease from continuing an illegal strike is
quite a different thing, in reality from a mandatory
order directing an opera star to sing, as in Lumley v.
Wagner, (1852) 1 De G.M. & G. 604.

McGavin Toastmaster Ltd. v. Ainscough, [1976] 1
S.C.R. 718; Re Blouin Drywall Contractors Ltd. and
United Brotherhood of Carpenters and Joiners of
America, Local 2486 (1975), 57 D.L.R. (3d) 199; Nip-
issing Hotel Limited et al. v. Hotel and Restaurant
Employees and Bartenders International Union et al.
(1963), 38 D.L.R. (2d) 675; The Taff Vale Railway
Company v. The Amalgamated Society of Railway
Servants, [1901] A.C. 426; International Brotherhood
of Teamsters v. Therien, [1960] S.C.R. 265; O'Laughlin
v. Halifax Longshoremen's Association (1972), 28
D.L.R. (3d) 315; Vancouver Machinery Depot Ltd. et
al. v. United Steelworkers of America et al., [1948] 2
W.W.R. 325; MacMillan, Bloedel Packaging Limited v.
Pulp, Paper and Woodworkers of Canada, Locals 5 and
Local 8, et al. (1976), C.L.L.C. 16, 017; Tramp Ship-
ping Corporation v. Greenwich Marine Inc., [1975] 2
All E.R. 989; Winnipeg Builders' Exchange et al. v.
International Brotherhood of Electrical Workers, Local
Union 2085 et al. (1966), 57 D.L.R. (2d) 141 aff'd
[1967] S.C.R. 628; E. Gagnon et al. v. Foundation
Maritime Limited, [1961] S.C.R. 435; Furness Withy
and Company Limited and Maritime Employers Asso-
ciation v. International Longshoremen's Association,
Local 273, (1973), 9 N.B.R. (2d) 533; Lumley v.
Wagner (1852), 1 De G.M. & G. 604; Re Polymer
Corporation Ltd. (1958), 59 C.L.L.C. para. 18158;
Marengo v. Daily Sketch and Sunday Graphic, Ltd.,
[1948] 1 All E.R. 406; Re Tilco Plastics Ltd. v. Skuvjat
et al. (1966), 57 D.L.R. (3d) 413; Mitchell Bros. Truck
Lines v. General Truck Drivers and Helpers Union,
Local 31 and Walcott, [1974] 4 W.W.R. 449; Pacific
Press Ltd. v. Vancouver Typographical Union Local 226
et al. (1971), 15 D.L.R. (3d) 212.

APPEAL from a judgment of the Supreme
Court of New Brunswick, Appeal Division, dis-
missing an appeal from an interlocutory injunction
of Stratton J. Appeal dismissed.

Eric L. Teed, Q.C., for the appellants.

G. Christopher Collier, for the respondents.

pour la bonne raison que la port6e et le sens de l'ordon-
nance apparaissent ainsi clairement aux personnes qui
sont vraisemblablement vis6es. L'effet d'une injonction
ordonnant la cessation d'une gr6ve ill6gale est tout A fait
diff6rent en fait d'une ordonnance qui enjoint A un
chanteur d'op6ra de chanter, comme c'6tait le cas dans
Lumley v. Wagner, (1852) 1 De G.M. & G. 604.

Jurisprudence: McGavin Toastmaster Ltd. c. Ains-
cough, [1976] 1 R.C.S. 718; Re Blouin Drywall Con-
tractors Ltd. and United Brotherhood of Carpenters and
Joiners of America, Local 2486 (1975), 57 D.L.R. (3d)
199; Nipissing Hotel Limited et al. v. Hotel and Res-
taurant Employees and Bartenders International Union
et al. (1963), 38 D.L.R. (2d) 675; The Taff Vale
Railway Company v. The Amalgamated Society of
Railway Servants, [1901] A.C. 426; International
Brotherhood of Teamsters c. Therien, [1960] R.C.S.
265; O'Laughlin v. Halifax Longshoremen's Association
(1972), 28 D.L.R. (3d) 315; Vancouver Machinery
Depot Ltd. et al. v. United Steelworkers of America et
al., [1948] 2 W.W.R. 325; MacMillan, Bloedel Pack-
aging Limited v. Pulp, Paper and Woodworkers of
Canada, Local 5 and Local 8, et al. (1976), C.L.L.C.
16, 017, Tramp Shipping Corporation v. Greenwich
Marine Inc., [1975] 2 All E.R. 989; Winnipeg Builders'
Exchange et al. c. International Brotherhood of Electri-
cal Workers, Local Union 2085 et al. (1966), 57 D.L.R.
(2d) 141 confirm6 par [1967] R.C.S. 628; E. Gagnon et
autres c. Foundation Maritime Limited [1961] R.C.S.
435; Furness Withy and Company Limited and Mari-
time Employers Association v. International Long-
shoremen's Association, Local 273, (1973), 9 N.B.R.
(2d) 533; Lumley v. Wagner (1852), 1 De G.M. & G.
604; Re Polymer Corporation Ltd. (1958), 59 C.L.L.C.
para. 18158; Marengo v. Daily Sketch and Sunday
Graphic, Ltd., [1948] 1 All E.R. 406; Re Tilco Plastics
Ltd. v. Skuvjat et al. (1966), 57 D.L.R. (3d) 413;
Mitchell Bros. Truck Lines v. General Truck Drivers
and Helpers Union, Local 31 and Walcott, [1974] 4
W.W.R. 449; Pacific Press Ltd. v. Vancouver Typo-
graphical Union Local 226 et al. (1971), 15 D.L.R. (3d)
212.

POURVOI A l'encontre d'un arrat de la Division
d'appel de la Cour supr8me du Nouveau-Bruns-
wick qui a rejet6 un appel d'une injonction interlo-
cutoire du juge Stratton. Pourvoi rejet6.

Eric L. Teed, c.r., pour les appelantes.

G. Christopher Collier, pour les intimbes.
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The judgment of the Court was delivered by

ESTEY J.-The issuance of an injunction against
three trade unions certified under the Canada
Labour Code, 1972 (Can.), c. 18, is challenged
principally on the grounds that there were no
employees of the respondents at the time of the
application for injunction who refused to work,
that refusal by members of the appellant Locals to
cross a lawful picket line is not a strike and
therefore there is no proper basis for the issuance
of an injunction, and that an injunction may not
properly issue against unincorporated trade
unions. There are subsidiary issues raised in the
course of argument which will be dealt with as
they arise.

There were concurrent findings below that there
was a strike and that it was illegal. Limerick J.A.
of the New Brunswick Court of Appeal stated:

There was sufficient admissible material in the affida-
vits on which the trial Judge could find an illegal strike
was being engaged in.

... In this case there is not only a lack of evidence of
any further action being taken by the Locals to get the
men back to work such as disciplining its members or
even threatening to discipline them but there is evidence
that the officers of the Locals, some of whom gave the
orders to report for work, themselves failed to report for
work in spite of the union agreement to supply all
necessary work force required by the employer. Such
refusal by the officers not only directly involved the
Locals but also encouraged the strike by their members.

Nothing has been drawn to the attention of this
Court to disturb these conclusions on the facts and
therefore the issues in law raised in this appeal
must be approached, in my view of the record, on
the basis of these findings. Even so, the discussion
of the legal issues requires some relations of the
circumstances of the case. Several stevedoring
companies operating in the harbour of Saint John,
New Brunswick, joined together for labour rela-
tions purposes in an employees' organization, The
Maritime Employers' Association, one of the

Le jugement de la Cour a 6t6 rendu par

LE JUGE ESTEY-Les principaux motifs invo-
qu6s contre la d6livrance d'une injonction A l'en-
contre de trois syndicats accr6dit6s en vertu du
Code canadien du travail, 1972 (Can.), chap. 18,
sont qu'au moment de la demande d'injonction,
aucun des employ6s des intim6es ne refusait de
travailler, que le refus des membres des sections
locales appelantes de traverser un piquet de grave
licite ne constitue pas une gr6ve et qu'en cons6-
quence, il n'y a pas matibre A injonction et en
outre, qu'aucune injonction ne peut 8tre d6livrbe
contre des syndicats ouvriers qui ne sont pas cons-
titu6s en corporation. Les questions subsidiaires
soulev6es dans les plaidoiries seront examinbes au
fur et A mesure qu'elles se poseront.

Les cours d'instance inf6rieure ont conclu qu'il y
avait grbve et qu'elle 6tait ill6gale. Le juge Lime-
rick de la Cour d'appel du Nouveau-Brunswick a
d6clar6:

[TRADUCTION] Les affidavits contiennent suffisam-
ment d'all6gations recevables pour que le juge de pre-
mibre instance puisse conclure qu'une gr6ve ill6gale 6tait
en cours.

... En l'espce, non seulement, il n'y a aucune preuve
que les sections locales ont pris des mesures suppl6men-
taires pour inciter leurs membres A retourner au travail,
comme des mesures disciplinaires ou des menaces de
mesures disciplinaires, mais la preuve d6montre que les
dirigeants des sections locales, dont certains avaient
ordonn6 le retour au travail, ne se sont pas eux-mimes
pr6sent6s au travail, malgr6 l'engagement pris par le
syndicat de fournir toute la main-d'ceuvre n6cessaire A
l'employeur. Ce refus des dirigeants a non seulement
impliqu6 directement les sections locales, mais il a 6gale-
ment incit6 leurs membres A poursuivre la grdve.

Aucune preuve n'a 6t6 soumise A cette Cour qui
permettrait d'6carter ces conclusions sur les faits
et, en cons6quence, les questions de droit soulev6es
par le pr6sent pourvoi doivent, A mon avis, 8tre
6tudi6es A la lumibre de ces conclusions. N6an-
moins, I'examen des questions juridiques exige un
expos6 sommaire des circonstances de l'esp6ce.
Plusieurs compagnies d'arrimage de Saint-Jean
(Nouveau-Brunswick) ont form6, aux fins de leurs
relations de travail, une association d'employeurs,
I'Association des employeurs maritimes, une des
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plaintiffs-respondents (hereinafter referred to as
the "Association"). The two other plaintiffs-
respondents are corporate members of the Associa-
tion. There is nothing in the record to indicate
whether the Association is incorporated or even
whether it has been designated by an order of the
Board under s. 131 of the Code, as "employer" for
the purpose of certification of the appellant trade
unions as the bargaining agents of persons
employed by the component membership of the
Association. No issue was raised in the courts
below on the status of the respondent organization.
The only description of the Association appears in
an affidavit in which the following statement is
made:

The Maritime Employers Association is an Employ-
er's organization which acts on behalf of all of its
members in the Port of Saint John for all labour
negotiations and labour contract administration with
each of the Defendant Unions.

The Association appears to be "an employers'
organization" as the term is defined in s. 107(1) of
the Code, and in each Collective Agreement it is
recited that the Association is acting for and on
behalf of its members "contracting stevedores,
handling vessels, . . . within . . . the Port of Saint
John, N.B.". It is of some significance that in each
of the three Collective Agreements, the Local

... recognizes the Maritime Employers Association as
the exclusive bargaining agent for its members in the
Port of Saint John, N.B.

Elsewhere, for example, Art. 2:02(b) of the Local
273 Agreement, reference is made to work being
"under the control of the employer" and the
Agreements proceed on the common footing that
the Association is the employer for the purposes of
the Collective Agreement and operations there-
under. Throughout the Agreements the Associa-
tion is sometimes referred to as "the Company" or
as "management".

The three defendants-appellants trade unions
(hereinafter referred to as the "Locals") are trade
unions within the meaning of that term as defined
in the Code and each is a Local of the Internation-
al Longshoremen's Association. Each of these
Locals entered into a Collective Agreement with

demanderesses intimbes (appel6e ci-apris l'aAsso-
ciation*). Les deux autres demanderesses intim6es
sont des compagnies membres de l'Association. Le
dossier ne dit pas si l'Association est constitu6e en
corporation ni si elle a 6t d6sign6e par le Conseil,
en vertu de l'art. 131 du Code, comme
(employeurs aux fins de la demande d'accr6dita-
tion des syndicats appelants A titre d'agents n6go-
ciateurs des personnes employ6es par les membres
de l'Association. La question de la capacit6 juridi-
que de l'Association intimbe n'a pas 6t6 soulev6e
devant les cours d'instance inf~rieure. La seule
description de l'Association se trouve dans un affi-
davit dont voici un extrait:

[TRADUCTION] L'Association des employeurs mariti-
mes est une association d'employeurs qui agit, au port de
Saint-Jean, au nom de tous ses membres pour toutes les
n6gociations et I'administration des conventions collecti-
ves conclues avec chacun des syndicats d6fendeurs.

L'Association semble 8tre une cassociation patro-
nale, au sens du par. 107(1) du Code, et chaque
convention collective pr6voit que l'Association agit
pour ses membres et en leur nom en [TRADUC-
TION] aretenant les services de d6bardeurs et en
prenant en charge les navires ... A l'int6rieur ...
du port de Saint-Jean (N.-B.). On remarque que,
dans chacune des trois conventions collectives, la
section locale
[TRADUCTION] ... reconnait I'Association des
employeurs maritimes comme le seul agent n6gociateur
pour ses membres au port de Saint-Jean (N.-B.)

Ailleurs, par exemple au par. 2:02b) de la conven-
tion de la section locale 273, on parle du travail
entrepris [TRADUCTION] asous la direction de
l'employeuri. Les conventions sont toutes fond6es
sur la reconnaissance de I'Association comme
employeur aux fins de la convention collective et
de son application. Dans les conventions, I'Associa-
tion est parfois appel6e la compagnieD ou ala
direction*.

Chacun des trois syndicats d6fendeurs-appelants
(appel6s ci-aprbs les usections localesD) est un syn-
dicat au sens de la d6finition du Code et une
section locale de l'Association internationale des
d6bardeurs. Chacune de ces trois sections locales a
conclu une convention collective avec l'Associa-
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the Association. In each case the Agreement gen-
erally asserts, as in the case of the Local 273
Agreement:

The purpose of this Agreement is to promote satisfac-
tory relations between the Companies, the Association
and the Union, to ensure greater efficiency in the work
performed, to provide machinery for the prompt disposi-
tion of grievances, and to establish working conditions to
be strictly observed by all parties, as well as hours of
work and wage rates for all employees covered by this
Agreement.

In each Agreement the Locals undertake and
agree to supply the labour required by the mem-
bers of the Association and the Association in turn
agrees to assign the work as described in the
Collective Agreement to members of the Locals so
long as they are recognized by certification. Of
primary significance in these proceedings is clause
12:01 in the Agreement of Local 273 (11:01 in the
Agreement of Local 1764 and Section X(a) of the
Agreement with Local 1039):

12:01

In view of the orderly arrangements provided by this
Agreement for the settling of grievances the Union
agrees that during the lifetime of this Agreement there
shall be no strike, slowdown or stoppage of work either
complete or partial, and Management agrees that there
will be no lockout.

Two of the three Agreements define "strike" as
including
... (a) a cessation of work or a refusal of/to work or to
continue to work or to report for work by employees in
combination or in concert or in accordance with a
common understanding,....

The third does not define the word "strike".
"Strike" is defined in s. 107(1) of the Code in
substance in the same terms as in the Agreements
mentioned above.

Prior to the incidents giving rise to these pro-
ceedings, a legal strike was commenced by the
members of the National Harbours Board Police
employed in the Port of Saint John, and the police,
in the course of that strike, established picket lines
in the entrance to the port's facilities. The employ-
ers of the police were not, of course, the employers

tion. Dans chaque cas, la convention affirme de
fagon g6n6rale, comme dans la convention de la
section locale 273:

[TRADUCTION] Cette convention vise A favoriser l'6ta-
blissement de rapports satisfaisants entre les compa-
gnies, I'Association et le Syndicat, A accroitre l'efficacit6
du travail, a fournir des m6canismes facilitant le r6gle-
ment rapide des griefs et & instaurer les conditions de
travail qui devront 8tre strictement respect6es par toutes
les parties, de mime que les horaires et les taux de
salaire de tous les employbs assujettis A la pr6sente
convention.

Dans chaque convention, les sections locales
s'engagent A fournir la main-d'oeuvre r6clam6e par
les membres de l'Association et, en contrepartie,
I'Association accepte d'attribuer le travail de la
manibre d6crite dans la convention collective aux
membres des sections locales, aussi longtemps que
ces dernibres sont accr6dities. La clause 12:01 de
la convention collective de la section locale 273
(11:01 de la convention de la section locale 1764 et
I'al. Xa) de celle de la section locale 1039) est de
premibre importance en l'espice:
[TRADUCTION] 12:01

Compte tenu des proc6dures de r6glement des griefs
pr6vues A la convention, le syndicat convient qu'il n'y
aura ni grave, ni ralentissement de travail, ni arrat de
travail, complet ou partiel, pendant toute la dur6e de la
convention et la direction convient qu'il n'y aura pas de
lockout.

Aux termes de deux des trois conventions, agrbven
s'entend
[TRADUCTION] . . . a) d'un arrat de travail ou d'un refus
de travailler ou de continuer de travailler ou de se
pr6senter au travail, de la part d'employ6s agissant
conjointement, de concert ou de connivence,....

La troisibme ne contient aucune d6finition du mot
agr6veD. Le par. 107(1) du Code donne, pour l'es-
sentiel, la mime d6finition de ce mot que les
conventions susmentionn6es.

Avant les incidents qui ont donn6 naissance aux
pr6sentes proc6dures, les membres de la police du
Conseil des ports nationaux du port de Saint-Jean
ont d6clench6 une grbve 16gale et ont 6tabli des
piquets de grbve A l'entr6e du port. Les employeurs
de la police n'6taient 6videmment pas les
employeurs des membres des appelants; le conflit
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of the members of the appellants; the conflict here
arose because of the common situs of employment
around which the police placed a picket line. The
members of the three Locals refused to cross the
police picket lines and on their failure to do so and
to report to work, shipping operations in the Port
of Saint John were closed down.

The Locals take the position that at the critical
times in question in these proceedings, there were
no employees of the Association and hence there
could be no strike. There is no merit to this
submission. The entire pattern of business in the
Port of Saint John apparently has led all parties to
the Collective Agreements to adopt the rather
unusual framework revealed by the Agreements as
summarized above. The nature of the stevedoring
industry has itself been recognized as unusual by
Parliament when it adopted s. 132 of the Code
which authorizes the Board when dealing with the
longshoring industry to establish appropriate units
for collective bargaining on the basis of geographic
areas where the areas include two or more employ-
ers, and to certify a trade union as the bargaining
agent for such a geographic area.

The pattern established by the Agreements is
simple. When a participating employer of steve-
dores requires labour for the unloading of vessels,
the employer notifies the Local in the manner
prescribed by the Agreement and the Local assigns
to that employer the work forces required. The
Agreements, by detailed provisions, establish the
method of computing the pay and the procedure
for regulating the hours worked by each member
of the Local for the employer company. Thus in a
technical sense, the relationship of employee-
employer as it is recognized in the common law,
may not arise until the member of the Local has
reported to the requisitioning member of the Asso-
ciation for work in the Port of Saint John. Beyond
that technical basis, the argument has no merit.
When these Collective Agreements were signed by
the officers of the Association and the officers of
the Locals, all the parties to the Agreements rec-
ognized the peculiar or particular characteristics
of the stevedoring business in the Port of Saint
John; the Local for its part undertook to supply
the required labour, and the Association, on behalf

en l'esp6ce est n6 du fait que les policiers ont plac6
leurs piquets de gr6ve autour du lieu de travail
commun. Les membres des trois sections locales
ont refus6 de franchir les piquets et de se pr6senter
au travail, et ont ainsi paralys6 les activitbs de
transport maritime du port de Saint-Jean.

Les sections locales pr6tendent qu'd I'6poque en
cause, I'Association n'avait pas d'employ6s et donc
qu'il ne pouvait y avoir de grave. Cette pr6tention
n'est pas fond6e. La structure globale des activit6s
du port de Saint-Jean a apparemment amen6
toutes les parties aux conventions collectives A
adopter le cadre assez inhabituel qui ressort des
conventions r6sum6es pr6c6demment. Le Parle-
ment a lui-mime reconnu la nature particulibre de
l'industrie de I'arrimage lorsqu'il a adopt6 l'art.
132 du Code qui autorise le Conseil, pour le
secteur du d6bardage, A 6tablir des unit6s habiles A
n6gocier collectivement sur la base de regions geo-
graphiques lorsque les r6gions comptent deux
employeurs ou plus et A accr6diter un syndicat A
titre d'agent n6gociateur pour cette r6gion.

Le syst6me 6tabli par les conventions est simple.
Lorsqu'une entreprise d'arrimage participante a
besoin de main-d'muvre pour d6charger les navi-
res, elle en avise la section locale de la fagon
pr6vue A la convention et la section locale attribue
A cet employeur la main-d'cuvre demand6e. Les
conventions pr6voient en d6tail la fagon de calculer
la paye et un systbme de contrile des heures de
travail de chaque membre de la section locale pour
l'employeur. Strictement parlant, la relation
employeur-employ6 reconnue par la common law
ne s'6tablit que lorsque le membre de la section
locale commence A travailler au port de Saint-Jean
pour le membre de l'Association qui requiert ses
services. Mis A part cet aspect, I'argument n'est
pas fond6. Lorsque ces conventions collectives ont
6t6 sign6es par les repr6sentants de l'Association et
ceux des sections locales, toutes les parties ont
reconnu les particularit6s du secteur de l'arrimage
au port de Saint-Jean; la section locale s'engageait
pour sa part A fournir la main-d'ocuvre demand6e
et I'Association, au nom de ses membres
employeurs, s'engageait A attribuer le travail d'ar-
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of its member employers, undertook to assign
stevedoring work only to members of the Locals.
The Agreements in their entirety are predicated
upon this relationship and on the fact that labour
would be required only when work was available to
be performed and that hence the remuneration
would be paid to members of the Locals only when
services are requisitioned by the Association mem-
bers pursuant to the terms of the Collective Agree-
ments. For the purposes of collective bargaining
and labour relationships under the resulting Col-
lective Agreements, members of the Association
and members of the Locals were respectively
employers and employees from the onset of the
Agreements, whatever their rights and obligations
may or may not include under the common law of
master and servant. This issue was settled in prin-
ciple by this Court in McGavin Toastmaster Ltd.
v. Ainscough' where Chief Justice Laskin stated at
pp. 724-5:

I do not think that in the face of labour relations
legislation such as existed at the material time in British
Columbia, in the face of the certification of the union, of
which the plaintiffs were members, as bargaining agent
of a specified unit of employees of the company and in
the face of the collective agreement in force between the
union and the appellant company, it is possible to speak
of individual contracts of employment and to treat the
collective agreement as a mere appendage of individual
relationships. The majority of this Court, speaking
through Judson, J., in Syndicat catholique des employds
de magasins de Quebec Inc. v. Compagnie Paquet Ltie
(1959), 18 D.L.R. (2d) 346 at pp. 353-4, [1959] S.C.R.
206 at p. 212, said this in a situation where a union was
certified for collective bargaining under Quebec labour
relations legislation:

There is no room left for private negotiation between
employer and employee. Certainly to the extent of the
matters covered by the collective agreement, freedom
of contract between master and individual servant is
abrogated. The collective agreement tells the employ-
er on what terms he must in the future conduct his
master and servant relations.

The situation is the same in British Columbia where the
legislation in force at the material time stated explicitly
that a collective agreement entered into between a union
and an employer is binding on the union, the employer

'1 1976] 1 S.C.R. 718.

rimage uniquement aux membres des sections
locales. Les conventions sont entibrement fond6es
sur ce rapport et sur le fait qu'il n'y a demande de
main-d'ceuvre que lorsqu'il y a du travail A effec-
tuer et donc que les membres des sections locales
ne sont r6mun6r6s que lorsque leurs services sont
requis par les membres de l'Association, conform6-
ment aux termes des conventions collectives. Aux
fins des n6gociations collectives et des relations de
travail sous le r6gime des conventions collectives
en r6sultant, les membres de l'Association et les
membres des sections locales sont respectivement
les employeurs et les employ6s ds I'entr6e en
vigueur des conventions, quels que puissent 8tre
par ailleurs leurs droits et obligations en tant
qu'employeurs et employbs en common law. Cette
Cour a 6tabli ce principe dans I'arrit McGavin
Toastmaster Ltd. c. Ainscough', oi' le juge en chef
Laskin d6clare (aux pp. 724 et 725):

Malgr6 la 16gislation sur les relations de travail A l'6po-
que pertinente en Colombie-Britannique, I'accr6ditation
du syndicat, dont les demandeurs 6taient membres, en
tant qu'agent n6gociateur d'une unit6 d6termin6e d'em-
ploy6s de la compagnie et malgr6 la convention collec-
tive en vigueur entre le syndicat et la compagnie appe-
lante, je ne crois pas qu'on puisse parler de contrats
individuels de travail et consid6rer la convention collec-
tive comme simplement accessoire aux relations indivi-
duelles. Le juge Judson, s'exprimant au nom de la
majorit6 de cette Cour dans Syndicat catholique des
employds de magasins de Quibec Inc. c. Compagnie
Paquet Ltie (1959), 18 D.L.R. (2d) 346, aux pp. 353-
354, [1959] R.C.S. 206, A la p. 212, a ainsi parl6 d'une
situation oa un syndicat 6tait accr6dit6 comme agent
n6gociateur en vertu de la l6gislation qu6b6coise sur les
relations de travail:

[TRADUCTION] Les n6gociations priv6es entre
employeur et employ6 n'ont plus leur place. Il est
certain qu'au regard des matibres vis6es par la con-
vention collective, la libert6 contractuelle entre maitre
et employ6 individuel est supprim6e. La convention
collective dicte A l'employeur ce que seront ses futures
relations maltre-employ6.

La situation est identique en Colombie-Britannique oA
la 16gislation en vigueur A l'6poque pertinente d6clarait
explicitement qu'une convention collective sign6e par un
syndicat et un employeur liait A la fois le syndicat,

1[19761 1 R.C.S. 718.
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and the employees covered thereby: see Mediation Ser-
vices Act, 1968 (B.C.), c. 26, s. 6.

The reality is, and has been for many years now
throughout Canada, that individual relationships as be-
tween employer and employee have meaning only at the
hiring stage and even then there are qualifications which
arise by reason of union security clauses in collective
agreements. The common law as it applies to individual
employment contracts is no longer relevant to employer-
employee relations governed by a collective agreement
which, as the one involved here, deals with discharge,
termination of employment, severance pay and a host of
other matters that have been negotiated between union
and company as the principal parties thereto.

These observations, made with reference to Brit-
ish Columbia labour relations legislation, apply
equally to the Code and the Collective Agreements
here before us.

The employees, as the term is used in the Col-
lective Agreements herein, are of course the mem-
bers of the Local on whose behalf the Local has
undertaken to supply labour to the employer
organization and its component members. It
cannot be said that the Agreements were designed
to operate and in fact operated only after the
members of the Locals reported to work. The
Agreements contemplate a relationship under
which both parties have obligations commencing
the effective date of the Agreement and under
which the Association represents all its members
and the Locals represent all their members. This is
not only the general framework of the Agreements
but it is supported in detail by the very terms of
the Agreements, including for example s. 1 of the
Local 1764 Agreement (the Local 273 and Local
1039 Agreements contain comparable provisions)
which refers to "all employees who are subject to
the provisions of this Agreement". The converse
situation arose in Re Blouin Drywall Contractors
Ltd. and United Brotherhood of Carpenters and
Joiners of America, Local 24862, where the union
and the employees sought to take advantage of a
similar employment arrangement under a collec-
tive agreement. Brooke, J., speaking for the Court,
stated at p. 208:

2 (1975), 57 D.L.R. (3d) 199.

I'employeur et les employ6s vis6s par cette convention:
voir Mediation Services Act, 1968 (C.-B.), c.,26, art. 6.

Dans tout le Canada, et ce depuis plusieurs ann6es, les
relations individuelles entre employeur et employ6 n'ont
d'importance qu'A l'6tape de l'embauchage et m~me lI,
elles sont subordonn6es aux clauses de s6curit6 syndicale
des conventions collectives. Le droit commun applicable
aux contrats individuels de travail ne vaut plus quand les
relations employeur-employ6 sont r6gies par une conven-
tion collective qui traite, comme celle pr6sentement en
cause, de licenciement, de cessation d'emploi, d'indem-
nit6 de cessation d'emploi et d'une foule d'autres choses
qui ont 6 n6goci6es entre le syndicat et la compagnie
en tant que parties principales A la convention.

Ces observations, relatives A la 16gislation du
travail de la Colombie-Britannique, s'appliquent
6galement au Code et aux conventions collectives
en cause ici.

Les employbs, au sens des conventions collecti-
ves pertinentes, sont bien sir les membres de la
section locale au nom desquels cette dernibre s'est
engag6e d fournir de la main-d'oeuvre A l'Associa-
tion patronale et d ses membres. On ne peut dire
que les conventions ne doivent s'appliquer et ne
s'appliquent en fait qu'aprbs que les membres des
sections locales se sont pr6sent6s au travail. Les
conventions pr6voient une situation o6 les deux
parties ont des obligations d6s la date d'entr6e en
vigueur de la convention et oA l'Association et les
sections locales repr6sentent tous leurs membres
respectifs. Ceci ne ressort pas uniquement du
cadre g6n6ral des conventions, mais 6galement des
dispositions de d6tail des conventions; par exemple,
I'art. I de la convention de la section locale 1764
(les conventions des sections locales 273 et 1039
contiennent des dispositions semblables) parle de
[TRADUCTION] atous les employbs qui sont assujet-
tis aux dispositions de cette convention,. La situa-
tion inverse s'est pr6sent6e dans l'affaire Re Blouin
Drywall Contractors Ltd. and United Brotherhood
of Carpenters and Joiners of America, Local
24862, oa le syndicat et les employbs cherchaient A
tirer avantage d'une entente similaire pr6vue dans
une convention collective. Parlant au nom de la
Cour, le juge Brooke a d6clar6 (A la p. 208):

2 (1975), 57 D.L.R. (3d) 199.
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While ss. 37(9) and 42 of the Labour Relations Act
do not extend the binding effect of a collective agree-
ment or arbitration award made pursuant thereto
beyond "employees", I do not regard these sections as
prohibiting the negotiating parties from agreeing to
confer rights or benefits on non-employee members of
the union and that such rights and benefits may then be
the subject of grievance procedure and within the juris-
diction of an arbitration board under the agreement.
Collective agreements in this industry have developed to
include benefits to non-employees who are union mem-
bers. In this industry, there is no continuing employment
and so collective agreements have developed to ensure a
source of labour to the contractor, to provide for prefer-
ence in the employment of trade union members and,
while establishing the terms and conditions of such
employment, to provide other benefits which may
become due or payable at a time when the union
member is not employed.

I turn then to the status of the parties to the
Collective Agreements. No issue was made at trial
or in the Court of Appeal as to the status and
capacity in these proceedings of the Association
but in this Court, counsel for the Locals took the
position that the Association was not an employer
and accordingly had no status to make the applica-
tion for injunction herein successfully made below.
The history of the Canadian labour movement in
general, and labour law in particular, has been a
struggle for status and recognition of trade unions
without at the same time exposing the representa-
tives of the employees, the trade unions, to debili-
tating, if not paralysing, forays in the courts. The
use of the corporate mode was avoided largely for
this reason, despite the obvious facility it would
have afforded in the acquisition and holding of
property, and in the establishment of limited liabil-
ity for the membership. Almost the earliest labour
legislation in this country, the Trade Unions Act,
first enacted in 1872, 35 Vict., c. 30, and in the
United Kingdom, the Trade Unions Act of 1871,
attempted to make the corporate shelter available
to the union without risking the loss of the treasury
of the union contributed by members from their
own resources.

Modern legislation in this country has come to
this solution by a different route. The Code and

[TRADUCTION] Bien que le par. 37(9) et I'art. 42 de
la Labour Relations Act n'6tendent pas A ceux qui ne
sont pas des temploy6s) l'application obligatoire d'une
convention collective ou d'une d6cision arbitrale rendue
conform6ment A celle-ci, je ne considbre pas que ces
articles interdisent aux parties d'accorder les memes
droits et avantages aux membres du syndicat qui ne sont
pas des employ6s, et ces droits et avantages peuvent
alors faire l'objet d'une proc6dure de grief et relever de
la comp6tence d'un conseil d'arbitrage, en vertu de la
convention. Les conventions collectives de ce secteur ont
6tendu leurs avantages aux membres du syndicat qui ne
sont pas des employ6s. Dans ce secteur, le travail n'est
pas continu. Les conventions collectives assurent de la
main-d'oeuvre A l'entrepreneur, donnent une priorit6
d'emploi aux membres du syndicat et, tout en 6tablissant
les termes et conditions de cet emploi, pr6voient d'autres
avantages qui peuvent 8tre dus ou exigibles A un
moment oai le membre du syndicat n'est pas un employ6.

Je passe maintenant A la capacit6 juridique des
parties aux conventions collectives. La question n'a
6t6 soulevee ni en premibre instance ni en Cour
d'appel en ce qui concerne l'Association, mais
devant cette Cour l'avocat des sections locales a
soutenu que celle-lA n'6tait pas un employeur et
n'avait donc pas capacit6 pour pr6senter la
demande d'injonction accord6e par les tribunaux
d'instance inf~rieure. L'histoire du mouvement
ouvrier canadien en g6n6ral, et du droit du travail
en particulier, est celle d'une lutte engag6e pour
faire reconnaltre le statut particulier des syndicats
sans pour autant exposer les repr6sentants des
employ6s, les syndicats, A des incursions devant les
tribunaux qui pourraient les affaiblir, sinon les
paralyser. C'est en grande partie pour cette raison
qu'on a 6vit6 de les constituer en corporation,
mime si cela aurait facilit6 l'acquisition et la
possession de biens, et l'6tablissement d'une res-
ponsabilit6 limit6e des membres. Une des premi6-
res lois adopt6es en 16gislation du travail dans ce
pays, I'Acte concernant les associations ouvridres
(1872, 35 Vict., chap. 30) et, au Royaume-Uni, la
Trade Unions Act de 1871, visaient A permettre au
syndicat de recourir A la constitution en corpora-
tion sans risquer de perdre les ressources accumu-
16es A m~me les contributions personnelles des
membres du syndicat.

La 16gislation canadienne actuelle est parvenue
A cette solution par une autre voie. Le Code et les
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the various provincial labour relations Acts accord
to the union rights which are different and sepa-
rate from those of its members, as well as obliga-
tions which are distinct from those imposed on the
employees the union represents. Certification is a
case in point. Only a trade union or a council of
trade unions, as defined by the Code, may apply
for or receive certification. On the other hand, only
employees may participate in any resulting
representational vote. As a consequence of certifi-
cation, ss. 136 and 146 of the Code grant to the
union as bargaining agent the exclusive right to
represent all employees in the bargaining unit in
collective bargaining with the employer or the
employers' organization. Complex provision is
made for the substitution of one trade union for
another as a bargaining agent of the employees, as
well as for merger or amalgamation of unions and
the transfer of jurisdiction between the unions.
These same satutes have created a concept of a
collective agreement to which only a trade union,
or a council of trade unions, and an employer or an
employers' organization may be a party. Concepts
unknown in the law of contracts for the renewal of
and for a "bridge" between old and new collective
agreements have been attached to the collective
agreement institution. A triangular or three-party
effect is given by statute to the binding quality of
the collective agreement so that the agreement
binds not only the signatory employer and bargain-
ing agent but also the employees in the bargaining
unit whether or not they be members of the bar-
gaining agent union (vide s. 154) as well as any
employer members of an employers' organization
designated by the Board under s. 131. The collec-
tive agreement may require as well the payment of
union dues by employees represented by the trade
union by the deduction of such dues from wages by
the employer and for their remittance to the trade
union. This provision (s. 162) sharply delineates
the concurrent but distinct rights and duties of the
two parties, and between the trade union and the
represented employees.

In the area of strikes and lockouts, the relations
of the employer and the bargaining agent are
detailed by the Code (as well as the comparable
provincial statutes) and there are many other fea-
tures in the landscape of labour relations created

diverses lois provinciales sur les relations de travail
accordent au syndicat des obligations et des droits
diff6rents et distincts de ceux de ses membres.
L'accr6ditation en est un exemple. Seuls un syndi-
cat ou un conseil de syndicats, tels que d6finis au
Code, peuvent demander et obtenir I'accr6ditation.
En revanche, seuls les employds peuvent participer
A un scrutin subs6quent de repr6sentation. Par
suite de l'accr6ditation, les art. 136 et 146 du Code
accordent au syndicat, A titre d'agent n6gociateur,
le droit exclusif de repr6senter tous les employ6s de
l'unit6 de n6gociation dans les n6gociations collec-
tives avec l'employeur ou l'association patronale.
Des dispositions complexes r6gissent la substitu-
tion d'un syndicat A un autre comme agent n6go-
ciateur des employ6s, la fusion de syndicats et le
transfert de comp6tences entre des syndicats. Ces
lois ont cr66 la notion d'une convention collective A
laquelle seuls un syndicat ou un conseil de syndi-
cats et un employeur ou une association patronale
peuvent 8tre parties. Dans le cas des conventions
collectives, on a d6velopp6 des concepts inconnus
en droit contractuel pour leur renouvellement et
pour r6glementer la p6riode de transition entre une
convention expir6e et une nouvelle convention.
Aux termes de la loi, la convention collective
devient un pacte tripartite car elle lie non seule-
ment I'employeur signataire et l'agent n6gociateur,
mais 6galement les employds de l'unit6 de n6gocia-
tion, qu'ils soient ou non membres du syndicat
n6gociateur (voir I'art. 154), ainsi que tout
employeur membre d'une association patronale
d6sign6e par le Conseil en vertu de l'art. 131. La
convention collective peut aussi exiger que l'em-
ployeur retienne sur le salaire des employ6s les
cotisations syndicales et verse ces sommes au syn-
dicat. Cette disposition (art. 162) d6limite nette-
ment les droits et devoirs connexes mais distincts
des deux parties, ainsi que ceux du syndicat et des
employ6s repr6sent6s.

En ce qui concerne les gr6ves et les lockouts, les
relations entre l'employeur et I'agent n6gociateur
sont d6finies par le Code (ainsi que ses 6quivalents
provinciaux). Bien d'autres points du domaine des
relations de travail pr6vus au Code, qu'il n'est pas
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by the Code which need not be discussed here but
which further illustrate the character of the 'legal
entity' which Parliament has here established, and
the relationships between the entities within the
community of labour relations there established. I
will refer only to s. 185 as a last comment on this
acpect. By this section, the parties to a collective
agreement are subject to many restrictions deemed
by the legislators to be required in order to achieve
the balance between parties to the bargaining pro-
cess so as to keep the machine in motion. Violation
of these restrictions entail penalties, including
penalties imposed on prosecution of the employer
by the trade union. Section 193 provides that such
prosecution may be
brought against and in the name of employers' organiza-
tion, a trade union, or a council of trade unions

and for these purposes such parties are deemed to
be a "person".

Much has been said in the courts already about
the status in law of a trade union. Before assessing
some of these authorities, it is well to recall that in
some provinces, action against unions in court is
curbed by statutes such as The Rights of Labour
Act of Ontario, R.S.O. 1970, c. 416, s. 3(2) which
provides:

A trade union shall not be made a party to any action
in any Court unless it may be so made a party irrespec-
tive of any of the provisions of this Act or of The Labour
Relations Act.

This statute was considered by Spence J., then
sitting as a trial judge in Nipissing Hotel Limited
et al. v. Hotel and Restaurant Employees and
Bartenders International Union et al.3 The Rights
of Labour Act was found to be a bar to naming a
trade union as a party to an action for an injunc-
tion after the Court had determined that The
Labour Relations Act of Ontario had created the
union as a juridical person which without the
prohibition contained in the former statute could
have been named as a party. This judgment and
earlier cases in the same Court found their root in
the pronouncement of Farwell J. in The Taff Vale
Railway Company v. The Amalgamated Society

(1963), 38 D.L.R. (2d) 675.

n6cessaire d'examiner ici, illustrent 6galement la
nature de l'entit6 juridiques cr66e par le Parle-
ment et les rapports entre les diverses entit6s du
monde des relations de travail. Mon dernier com-
mentaire sur cet aspect de la question porte sur
l'art. 185. Cet article assujettit les parties A une
convention collective A plusieurs restrictions que
les l6gislateurs ont estimbes necessaires pour main-
tenir l'6quilibre entre les parties au processus de
n6gociation et assurer le bon fonctionnement du
syst~me. La violation de ces restrictions entraine
des peines, y compris des peines cons6cutives A des
poursuites intentbes contre l'employeur par le syn-
dicat. L'article 193 pr6voit que ces poursuites peu-
vent 8tre

intent6es contre une association patronale, un syndicat
ou un conseil de syndicats et en leur nom

et, A cette fin, les parties sont cens6es 8tre des
*personnes.

Les tribunaux ont d6jA longuement trait6 de la
capacit6 juridique d'un syndicat. Avant d'exami-
ner quelques arr8ts, il convient de rappeler que
dans certaines provinces, les actions contre les
syndicats sont limitbes par des lois comme The
Rights of Labour Act de l'Ontario, R.S.O. 1970,
chap. 416, dont le par. 3(2) pr6voit:

[TRADUCTION] Un syndicat ne peut 8tre partie A une
action en justice que s'il peut l'etre ind6pendamment de
toute disposition de la pr6sente Loi ou de The Labour
Relations Act.

Le juge Spence, si6geant alors en premiere ins-
tance dans l'affaire Nipissing Hotel Limited et al.
v. Hotel and Restaurant Employees and Bartend-
ers International Union et al.3 , a 6tudi6 cette
question et jug6 que The Rights of Labour Act
empiche de d6signer un syndicat comme partie A
une action visant A obtenir une injonction, apr6s
avoir d6cid6 que The Labour Relations Act fait du
syndicat une personne juridique qui, n'efit 6t6 l'in-
terdiction pr6vue A la premiere loi, aurait pu 6tre
d6sign6e comme partie. Ce jugement, et les arr8ts
pr6c6dents de ladite Cour, prennent leur source
dans la d6cision rendue par le juge Farwell dans
The Taff Vale Railway Company v. The Amal-

3(1963), 38 D.L.R. (2d) 675.
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of Railway Servants4 , at p. 429 (and adopted by
Lords Halsbury, Macnaghten, Shand and Bramp-
ton at pp. 436 et seq.).

Now, although a corporation and an individual or
individuals may be the only entity known to the common
law who can sue or be sued, it is competent to the
Legislature to give to an association of individuals which
is neither a corporation nor a partnership nor an
individual a capacity for owning property and acting by
agents, and such capacity in the absence of express
enactment to the contrary involves the necessary cor-
relative of liability to the extent of such property for the
acts and defaults of such agents. It is beside the mark to
say of such an association that it is unknown to the
common law. The Legislature has legalised it, and it
must be dealt with by the Courts according to the
intention of the Legislature ...

Halsbury, L.C. in adopting the judgment of Far-
well J. stated the following at p. 436:

If the Legislature has created a thing which can own
property, which can employ servants, and which can
inflict injury, it must be taken, I think, to have impliedly
given the power to make it suable in a Court of Law for
injuries purposely done by its authority and procure-
ment.

In this Court, in International Brotherhood of
Teamsters, Chauffeurs, Warehousemen and
Helpers, Building Material, Construction and
Fuel Truck Drivers, Local No. 213, Vancouver,
British Columbia, A.F. of L. v. Henry Therien 5,

the suability of a trade union for damages and for
injunctive relief was discussed in the context of the
British Columbia labour statutes by Locke J. with
whom all members of the Court agreed on the
question of the liability of a trade union to sue. His
Lordship stated at pp. 276-8:
A union claiming to have as members in good standing a
majority of employees in a unit appropriate for collec-
tive bargaining is entitled to apply to the Labour Rela-
tions Board for certification as the bargaining agent of
such employees and, when certified, to require the
employer to bargain with it and, if agreement is reached,
to enter into a written agreement with it which is signed
by the union in its own name as such bargaining agent.
Throughout the Act such organizations are referred to
as trade unions and thus treated as legal entities. . . .
The granting of these rights, powers and immunities to

4 [19011 A.C. 426.
s [1960] S.C.R. 265.

gamated Society of Railway Servants4 , (A la p.
429) (et adopt6e par les lords Halsbury, Macnagh-
ten, Shand et Brampton, aux pp. 436 et suivantes):

[TRADUCTION] Maintenant, bien qu'une corporation
et une personne ou des personnes soient les seules entit6s
qui, en common law, peuvent ester en justice, le 16gisla-
teur peut donner A un groupe d'individus qui n'est ni une
corporation ni une soci6t6 ni une personne physique, le
pouvoir de poss6der des biens et d'agir par des manda-
taires, et un tel pouvoir, en l'absence d'un texte l6gislatif
contraire, implique n6cessairement la responsabilit6 du
groupe jusqu'A concurrence de ses biens pour les actes et
les omissions de ses mandataires. Dire qu'une telle asso-
ciation n'existe pas en common law n'est pas pertinent.
Le l6gislateur l'a 16galis6e, et les cours doivent traiter de
cette question selon l'intention du 16gislateur ...

En souscrivant A l'avis du juge Farwell, le lord
chancelier Halsbury a d6clar6 (A la p. 436):

[TRADUCTION] Si le l6gislateur a cr66 une entit6
capable de poss6der des biens, d'avoir des employ6s et de
causer des pr6judices, je pense que le l6gislateur est
cens6 l'avoir rendue justiciable des cours de justice pour
les dommages intentionnellement caus6s avec l'autorisa-
tion de cette entit6 ou par son entremise.

Cette Cour, dans l'arr6t International Brother-
hood of Teamsters, Chauffeurs, Warehousemen
and Helpers, Building Material, Construction and
Fuel Truck Drivers, Local No. 213, Vancouver,
British Columbia, A.F. of L. c. Henry Therien', a
6tudi6, A la lumibre de la 16gislation du travail de
la Colombie-Britannique, la question de savoir si
un syndicat pouvait 6tre poursuivi en dommages-
int6rits et faire l'objet d'une injonction; tous les
membres de la Cour se sont ralli6s aux motifs du
juge Locke qui a dit (aux pp. 276 d 278):
[TRADUCTION] Un syndicat qui pr6tend compter
comme membres en r6gle la majorit6 des employ6s d'une
unit6 habile A n6gocier collectivement peut pr6senter au
Conseil des relations du travail une requ6te en accr6dita-
tion A titre d'agent n6gociateur de ces employ6s. Une
fois accr6dit6, il peut exiger que l'employeur n6gocie
avec lui et si une entente intervient, conclure avec lui
une convention 6crite qui sera sign6e par le syndicat en
son propre nom A titre d'agent n6gociateur. Tout au long
de la Loi, ces associations sont d6sign6es sous le nom de
syndicats et donc consid6r6es comme des entit6s juridi-

4 [1901] A.C. 426.
s [1960] R.C.S. 265.
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these unincorporated associations or bodies is quite
inconsistent with the idea that it was not intended that
they should be constituted legal entities exercising these
powers and enjoying these immunities as such. What
was said by Farwell J. in the passage from the judgment
in the Taff Vale case which is above quoted appears to
me to be directly applicable. It is necessary for the
exercise of the powers given that such unions should
have officers or other agents to act in their names and
on their behalf. The legislature, by giving the right to
act as agent for others and to contract on their behalf,
has given them two of the essential qualities of a corpo-
ration in respect of liability for tort since a corporation
can only act by its agents.

The passage from the judgment of Blackburn J. deliv-
ering the opinion of the judges which was adopted by the
House of Lords in Mersey Docks v. Gibbs, referred to by
Farwell J. states the rule of construction that is to be
applied. In the absence of anything to show a contrary
intention-and there is nothing here-the legislature
must be taken to have intended that the creature of the
statute shall have the same duties and that its funds
shall be subject to the same liabilities as the general law
would impose on a private individual doing the same
thing. Qui sentit commodum sentire debet et onus.

In my opinion, the appellant is a legal entity which
may be made liable in name for damages either for
breach of a provision of the Labour Relations Act or
under the common law.

The legislation of British Columbia included the
Trade Unions Act of 1902 which declared that a
trade union shall not be liable in damages for any
act in connection with a strike or labour dispute
unless the members authorized or concurred in the
act. Notwithstanding the limiting provisions of the
latter statute, the Court concluded that a union,
for the reasons set out in excerpts above, was
amenable to action in the courts either at common
law or by reason of a breach of a provision of The
Labour Relations Act. The general plan of the
labour relation statute of British Columbia then
before this Court was similar in all functional
aspects to the scheme of employee-employer rela-
tions adopted in the Code.

It should also be noted that the Parliament of
Canada in 1872 enacted the Trade Unions Act,
supra, s. 17 of which follows the British Act
enacted in the previous year. This statute applies

ques. . . . L'octroi de tels droits, pouvoirs et immunit6s A
ces associations ou organismes non constitu~s est tout A
fait incompatible avec l'id6e qu'on n'avait pas l'intention
d'en faire des entit6s juridiques exerqant ces pouvoirs et
jouissant desdites immunit6s. J'estime que ce qu'a dit le
juge Farwell, dans l'extrait pr6cit6 de l'arrat Taff Vale,
s'applique directement. Pour exercer les pouvoirs qui
leur sont accord6s, il est n6cessaire que ces syndicats
aient des dirigeants ou autres mandataires pour agir en
leur nom. En leur donnant le droit d'agir A titre de
mandataires et de contracter au nom d'autres personnes,
le 16gislateur leur a donn6 deux des caractbristiques
essentielles d'une corporation en ce qui a trait A la
responsabilit6 d6lictuelle, puisqu'une corporation ne peut
agir que par ses mandataires.

L'extrait du jugement du juge Blackburn, exposant
l'opinion des juges que la Chambre des lords a adopt6e
dans Mersey Docks v. Gibbs, et auquel se r6f6re le juge
Farwell, 6nonce la r6gle d'interpr6tation qui s'applique.
En l'absence de tout 616ment indiquant une intention
contraire, comme c'est le cas ici, on doit comprendre que
le l6gislateur a voulu que cette entit6 cr66e par la loi ait
les mimes devoirs et que ses fonds soient assujettis aux
mimes obligations que ceux qu'impose le droit g6n6ral
aux individus agissant de la mime fagon. Celui qui jouit
de l'avantage doit aussi subir la charge.

A mon avis, I'appelant est une entit6 juridique qui
peut 6tre passible, en son propre nom, de dommages-
int6r~ts, soit pour violation d'une disposition de la
Labour Relations Act soit en vertu de la common law.

La 16gislation de la Colombie-Britannique com-
prend la Trade Unions Act de 1902 qui pr6voit
qu'un syndicat ne peut 8tre recherch6 en domma-
ges-intbrits pour un acte relatif A une grave ou A
un conflit de travail que si les membres l'ont
autoris6 ou approuv6. Nonobstant les dispositions
restrictives de cette loi, la Cour a conclu qu'un
syndicat, pour les motifs expos6s dans l'extrait
pr6cit6, est passible de poursuites en justice, soit en
vertu de la common law soit pour violation d'une
disposition de la Labour Relations Act. Le cadre
g6n6ral de la loi de la Colombie-Britannique sur
les relations de travail alors soumise A cette Cour
cr6ait une situation similaire au systbme de rap-
ports employeur-employ6 adopt6 par le Code.

On doit noter 6galement qu'en 1872, le Parle-
ment du Canada a adopt6 l'Acte concernant les
associations ouvridres, pr6cit6, dont I'art. 17 est
conforme A la loi britannique promulgu6e l'ann6e
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only to a trade union registered thereunder. There
are very few decisions relating to the status of
trade unions under federal legislation. In
O'Laughlin v. Halifax Longshoremen's
Association6 , the Nova Scotia Court of Appeal
concluded that Parliament intended that a trade
union enjoying the benefits under the Code should
be constituted as a legal entity, and though unin-
corporated, a judicial person capable of being sued
at least in respect of some aspects of its activities.
The Court was there dealing with a claim for
damages by a member against the union for loss of
wages consequent upon his suspension from union
membership. The judgment of the Court was given
by Cooper J.A. who, at pp. 332-3, stated:

I think that Parliament by the enactment of the Indus-
trial Relations and Disputes Investigation Act, has
manifested an intention that a trade union, although not
an incorporated body, is a juridical person: See Polymer,
supra, at p. 616-at least for certain purposes among
which, in my view, is an action by one of its members for
suspension from membership affecting his employment.
... it is my opinion that the law in Canada has devel-
oped to the point where these bodies, sometimes very
large and in any event of great importance in modern
society, are now recognized as something more than
mere collections of individuals and that Legislatures
intended this to be so, having regard to the provisions of
Labour Relations Acts now in force in this country.

At p. 334, reference is made to the Trade Unions
Act:

Finally, I have also considered the effect of non-regis-
tration of the Association under the Trade Unions Act. I
think that the provisions of the Industrial Relations and
Disputes Investigation Act are sufficient in themselves
to support the conclusion to which I have come.

The plan or scheme of collective bargaining estab-
lished under the federal statute then before the
Nova Scotia courts is the same in broad outline
and principle as that embodied in the Code as
presently in effect. It may be thought at first blush

6 (1972), 28 D.L.R. (3d) 315.

pr6c6dente. Celle loi s'applique uniquement A un
syndicat enregistr6 sous son r6gime. Trbs peu de
d6cisions portent sur la capacit6 juridique des syn-
dicats aux termes de la loi f6d6rale. Dans l'arr8t
O'Laughlin v. Halifax Longshoremen's Associa-
tion6 , la Cour d'appel de la Nouvelle-tcosse a jug6
que l'intention du Parlement 6tait qu'un syndicat
jouissant des avantages du Code constitue une
entit6 juridique et, sans Etre une corporation, une
personne juridique pouvant 8tre poursuivie au
moins A l'6gard de certains aspects de ses activit6s.
La Cour devait alors se prononcer sur une
demande de dommages-int6rits, pr6sent6e contre
le syndicat par un de ses membres, pour la perte de
salaire subie A la suite de sa suspension du syndi-
cat. Le jugement de la Cour a 6t rendu par le
juge Cooper qui a d6clar6 (aux pp. 332 et 333):
[TRADUCTION] Je crois qu'en adoptant la Loi sur les
relations industrielles et sur les enquites visant les
diffirends du travail, le Parlement a clairement indiqu6
son intention de faire d'un syndicat une entit6 juridique,
m~me s'il n'est pas un corps constitu6 en corporation:
voir Polymer, pr6cit6, A la p. 616-au moins pour
certaines fins, notamment, A mon avis, I'action intent6e
par un de ses membres suite A son exclusion du syndicat,
lorsque celle-ci nuit A son emploi.... je suis d'avis que le
droit canadien a 6volub de telle sorte que ces organis-
mes, parfois trbs grands et de toute fagon d'une impor-
tance capitale dans notre soci6t6 moderne, sont mainte-
nant reconnus comme plus qu'un simple groupement
d'individus, et que telle 6tait l'intention des 16gislateurs,
si l'on examine les dispositions des lois sur les relations
de travail maintenant en vigueur dans ce pays.

Il y est question, A la p. 334, de l'Acte concernant
les associations ouvridres:

[TRADUCTION] En dernier lieu, j'ai 6galement exa-
min6 l'effet du d6faut d'enregistrer l'association en vertu
de l'Acte concernant les associations ouvrieres. J'estime
que les dispositions de la Loi sur les relations indus-
trielles et sur les enquites visant les diffirends du
travail suffisent A elles seules A 6tayer la conclusion A
laquelle je suis parvenu.

Les grandes lignes et les principes du syst6me de
n6gociation collective instaur6 par la loi f6d6rale et
soumis A l'examen des tribunaux de la Nouvelle-
tcosse sont pour l'essentiel les mimes que ceux du
Code actuellement en vigueur. On pourrait croire

6(1972), 28 D.L.R. (3d) 315.
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that the Alberta Court of Appeal reached the
opposite conclusion in General Teamsters Local
362 of International Brotherhood of Teamsters,
Chauffeurs, Warehousemen & Helpers of Ameri-
ca v. Midland Superior Express Ltd.7 The Court
did indeed find that no action lay by the employer
against the trade union representing its employees
under the federal labour relations statute but did
so on the simple ground that the Code created an
exclusive jurisdiction over the dispute in question
in the Canada Labour Relations Board and that
the employer must exhaust its remedies before that
Board and under that statute. There seems to be
no doubt in the minds of the majority or minority
that the trade union was a legal entity capable of
enforcing its rights and powers under the labour
legislation under its own name. Beyond that, the
Court was not required to go and did not go.

Section 123(1) of the Code provides that where
anyone has failed to comply with any order or
decision of the Board under the Code ". . . any
person or organization affected thereby" may file
in the Federal Court of Canada a copy of the order
or decision, exclusive of the reasons therefor and
when so registered, the order has the same force
and effect as if the order were made in that Court.
No doubt the presence of such a provision in the
federal statute had a bearing on the determination
of the appropriateness of the litigation in the
Supreme Court of Alberta in Midland Superior
case, supra. It is not without significance that the
Locals have been made parties, defendants in their
own respective rights and names in these proceed-
ings under the Code and no issue as to their status
or capacity was raised.

Federal and provincial labour relations statutes
alike have been interpreted by the courts in the
same general way as Farwell J. interpreted the
United Kingdom legislation in the Taff Vale case,
supra, and over the years the concept has crystal-
lized in our law whereby trade unions and employ-
er organizations are deemed to have been con-
stituted by the Legislature as legal entities for the
purpose of discharging their function and perform-

' (1974), 43 D.L.R. (3d) 540.

A premiere vue que la Cour d'appel de I'Alberta est
arriv6e A la conclusion contraire dans l'arr8t Gen-
eral Teamsters Local 362 of International Broth-
erhood of Teamsters, Chauffeurs, Warehousemen
& Helpers of America v. Midland Superior
Express Ltd.7 La Cour a en fait jug6 que l'em-
ployeur ne pouvait intenter une action contre le
syndicat repr6sentant ses employds en vertu de la
loi f6d6rale sur les relations de travail, mais elle l'a
fait pour le simple motif que le Code accorde au
Conseil canadien des relations du travail la comp6-
tence exclusive d'entendre le litige en cause et que
l'employeur doit 6puiser tous ses recours devant le
Conseil en vertu de cette loi. Il semble que ni la
majorit6 ni la minorit6 n'ont mis en doute que le
syndicat soit une entit6 juridique capable de faire
valoir, en son propre nom, ses droits et pouvoirs en
vertu de la 16gislation du travail. La Cour n'avait
pas A aller plus loin et elle s'en est donc tenue 1A.

Le paragraphe 123(1) du Code pr~voit que lors-
qu'une personne a omis de se conformer A une
ordonnance ou A une d6cision du Conseil rendue en
vertu du Code a... toute personne ou association
concern6eb peut d6poser A la Cour f6d6rale du
Canada copie du dispositif de l'ordonnance ou de
la d6cision et qu'une fois enregistre, l'ordonnance
a la m6me force et le mime effet que s'il s'agissait
d'un jugement 6manant de cette cour. Il n'y a
aucun doute que la pr6sence de cette disposition
dans la loi f6d6rale a eu une influence sur la
d6cision concernant la validit6 d'un recours devant
la Cour supr6me de l'Alberta, dans I'arrt Mid-
land Superior, pr6cit6. Il est significatif que les
sections locales aient 6t6 respectivement d6sign6es
parties d6fenderesses en leurs propres noms dans
ces proc6dures intent6es en vertu du Code et que
leur capacit6 juridique n'ait pas 6t6 contest6e.

Les tribunaux ont g6n6ralement interpr6t6 les
lois f6d6rales et provinciales sur les relations de
travail de la m~me fagon que le juge Farwell a vu
la 16gislation du Royaume-Uni dans l'arrit Taff
Vale, pr6cit6. Avec les ann6es, notre droit a admis
le concept selon lequel le 16gislateur est cens6 avoir
consid6r6 les syndicats et les associations patrona-
les comme des entit6s juridiques dans l'exercice de
leurs fonctions respectives dans le domaine des

7(1974), 43 D.L.R. (3d) 540.
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ing their role in the field of labour relations. The
Locals here were certified as bargaining agents for
the employees concerned and as such acquired a
clearly defined status under the statute. The Brit-
ish Columbia Court of Appeal in Vancouver Ma-
chinery Depot Ltd, et al. v. United Steelworkers of
America et al.8 as well as the Nova Scotia Court
of Appeal in O'Laughlin v. Halifax Longshore-
men's Association, supra, concluded that notwith-
standing that the international trade union in the
former case and the employee's organization in the
latter case had not actually been authorized as
bargaining agents, they were legal entities for the
purpose of the proceedings then before the courts.
The same reasoning applies of course to the status
of the Association. The record is silent as to
whether the Association has been made the subject
of a Board order under s. 131.

The Trade Unions Act of 1872 is not applicable
here because the three locals have not been
revealed in the record to have been registered
thereunder and hence for the purposes of these
proceedings, the Act is not in force. It may be
argued that by inference, Parliament intended that
without registration and the consequential invoca-
tion of the provisions of the Trade Unions Act, no
proceedings in court may be taken against a trade
union. I conclude otherwise. There is no parallel or
analogy between the federal act and The Ontario
Right of Labour Act, supra. The latter statute is
part of a labour legislation pattern and applies
whether or not its terms are invoked by any for-
mality. The Trade Unions Act on the other hand is
precise legislation dealing with a number of mat-
ters concerning trade unions and all the terms of
which are placed on an optional basis without
force of law unless the trade union voluntarily
registers under the Act. The Code introduced by
Parliament in 1972 in contrast establishes in
modern form an elaborate and comprehensive pat-
tern of labour relations in all its aspects within the
federal jurisdiction. The exercise of the rights and
the performance of the obligations arising under
that statute can only be undertaken efficiently and
conveniently by those groups acting as legal enti-

8 [1948] 2 W.W.R. 325.

relations de travail. En l'espice, les sections locales
ont t accr6dities A titre d'agents n6gociateurs
des employ6s en cause et ont ainsi acquis une
capacit6 juridique clairement d6finie aux termes
de la loi. La Cour d'appel de la Colombie-Britan-
nique, dans l'arrat Vancouver Machinery Depot
Ltd. et al. v. United Steelworkers of America et
al. 1, et la Cour d'appel de la Nouvelle-tcosse,
dans l'arrat O'Laughlin v. Halifax Longshore-
men's Association, pr6cit6, ont jug6 que bien que
le syndicat international, dans le premier cas, et
I'association d'employ~s, dans le second, n'aient
pas 6t6 accr6dit6s comme agents n6gociateurs, ils
constituent cependant des entit6s juridiques aux
fins des proc6dures institu6es. Le m~me raisonne-
ment s'applique 6videmment A la capacit6 juridi-
que de l'Association. Le dossier ne dit pas si
l'Association a 6t6 d6sign6e par le Conseil aux
termes de l'art. 131.

L'Acte concernant les associations ouvridres de
1872 ne s'applique pas en l'espce parce que,
d'aprbs le dossier, aucun des trois syndicats n'a 6t6
enregistr6 sous son r6gime et, en cons6quence, aux
fins des pr6sentes, I'Acte n'est pas en vigueur. On
peut pr6tendre qu'implicitement, le Parlement
entendait qu'aucune proc6dure ne puisse 8tre
intent6e contre un syndicat qui ne s'6tait pas enre-
gistr6 et n'avait donc pas recherch6 la protection
des dispositions de l'Acte concernant les associa-
tions ouvridres. Je ne suis pas de cet avis. II n'y a
aucun parallble ni analogie possible entre la loi
f6d6rale et The Ontario Rights of Labour Act,
pr6cit6e. Cette dernibre loi entre dans le cadre
g6ndral de la 16gislation du travail et s'applique
sans qu'il soit n6cessaire de l'invoquer. Par contre,
I'Acte concernant les associations ouvridres est
une loi particulibre portant sur un nombre donn6
de sujets concernant les syndicats; elle ne devient
applicable que si le syndicat s'enregistre volontai-
rement en vertu de l'Acte. Au contraire, le Code
adopt6 par le Parlement en 1972 fournit un cadre
moderne et global aux relations de travail dans ses
aspects qui relkvent de la comp6tence f6d6rale.
Seuls des groupes constituant des entit6s juridiques
peuvent efficacement exercer les droits et remplir
les obligations d6coulant de cette loi. Le raisonne-

8 [19481 2. W.W.R. 325.
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ties. The reasoning in the Taff Vale decision,
supra, and the subsequent cases in this country
apply with equal force and effect in the case of the
Code. It is not necessary to decide as has been
done in some of the judgments cited above whether
any action might be maintained in the courts by or
against these entities in respect of conduct outside
the discharge of their obligations or the exercise of
their rights under the Code. It would take the
clearest possible language in my view on the part
of Parliament when enacting the Code to show
that Parliament did not wish to establish the bar-
gaining agent and the employer as legal entities for
the purpose of employer relations regardless of the
status of each under pre-existing statute law or the
common law generally. In the result, the Associa-
tion is a legal entity fully capable of bringing these
proceedings; and the three Locals are likewise each
legal entities fully capable at law of being added as
a party defendant. In the case of the Association,
this decision is not so critical because two of the
employer companies are co-plaintiffs and clearly
represented in the agreements by the agency of the
Association and thereby have status to join in
these proceedings as plaintiffs independent of the
status of the Association. While the custom has
long prevailed in some provinces of adding as
parties defendant, officers or agents of the trade
union or individuals found to be in breach of
whatever law may be said to apply, it is not in my
view essential that this practice be followed. The
Locals are legal entities capable of being sued and
of being brought before the Court to answer the
claims being made herein for an injunction prohib-
iting the participation in the activities found to
constitute an illegal strike.

The Locals submitted in this Court that by
reason of the universally understood doctrine of
'union solidarity', it could not have been the inten-
tion of Parliament in enacting the Code to have
included, in the meaning of "strike", the refusal to
cross a lawful picket line drawn up around the
employees' place of work. Presumably the same
argument is extended by the Locals to the terms of
their Collective Agreements where the same defi-
nitions of "strike" are employed. This approach to

ment qui a pr6valu dans l'arrat Taff Vale, pr6cit6,
et les arrits canadiens ult6rieurs, s'applique de
fagon aussi persuasive dans le cas du Code. Il n'est
pas n6cessaire de d6cider, comme quelques arrits
pr6cit6s l'ont fait, si les tribunaux peuvent enten-
dre une action intent6e par ces entit6s juridiques,
ou contre elles, en dehors de ce qui concerne
l'ex6cution de leurs obligations et l'exercice de
leurs droits en vertu du Code. A mon avis, s'il ne
souhaitait pas que l'agent n6gociateur et 1'em-
ployeur soient consid&rs comme des entit6s juridi-
ques aux fins des relations de travail, quel que
puisse avoir 6t6 leur statut juridique aux termes
des lois alors existantes ou de la common law, le
Parlement I'aurait dit express6ment dans le Code.
En cons6quence, I'Association est une entit6 juridi-
que parfaitement habile A intenter ces proc6dures;
les trois sections locales sont 6galement des entitbs
juridiques parfaitement habiles en droit A y 6tre
jointes comme parties d6fenderesses. En ce qui
concerne l'Association, cette conclusion n'est pas
vraiment cruciale puisque deux des employeurs
sont co-demandeurs et sont clairement repr6sent6s
dans les conventions par l'Association; ils peuvent
donc prendre part aux proc6dures A titre de
demandeurs, ind6pendamment du sort de l'Asso-
ciation. M~me si, dans certaines provinces, la cou-
tume est depuis longtemps 6tablie de joindre
comme parties d6fenderesses les dirigeants ou
mandataires du syndicat, ou les membres qui ont
contrevenu A la loi applicable, il n'est pas A mon
avis essentiel que cette pratique soit suivie. Les
sections locales sont des entit6s juridiques habiles A
etre poursuivies en justice et A comparaitre devant
la Cour pour r6pondre A la demande d'injonction
pr6sent6e dans le but de leur interdire de participer
A des activit6s qui ont 6t6 jug6es constituer une
gr6ve ill6gale.

Les sections locales pr6tendent devant cette
Cour qu'en raison de la doctrine universellement
reconnue de la asolidarit6 syndicalev, le Parlement
ne peut avoir eu l'intention, en promulguant le
Code, de consid6rer comme une agraveD le refus de
franchir un piquet de gr6ve licite entourant le lieu
de travail des employ6s. On peut pr6sumer que les
sections locales appliquent le mime argument aux
dispositions de leurs conventions collectives qui
contiennent la m8me d6finition de agr6ves. Ce
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the problem at hand found support in proceedings
before the B.C. Labour Relations Board in Mac-
Millan, Bloedel Packaging Limited v. Pulp, Paper
and Woodworkers of Canada, Local 5 and Local
8, et al.9, where the Board interpreted the statu-
tory definition of strike as including a
... subjective element: a concerted effort by employees
undertaken for the specific purpose of compelling an
employer to settle a dispute about terms of employment.
It is just that motivation which is absent in the normal
case of employees honouring a picket line.

Lord Denning M.R. adopted a somewhat similar
definition of strike in Tramp Shipping Corpora-
tion v. Greenwich Marine Inc. 10, at p. 992.

The response to this submission is found in the
history of the federal labour statute itself. The
Industrial Disputes Investigation Act R.S.C.
1927, c. 112, provided in s. I (k) a definition of
strike as follows:
"strike" or "to go on strike," without limiting the nature
of its meaning, means the cessation of work by a body of
employees acting in combination, or a concerted refusal
or a refusal under a common understanding of any
number of employees to continue to work for an employ-
er, in consequence of a dispute, done as a means of
compelling their employer, or to aid other employees in
compelling their employer, to accept terms of employ-
ment;

This statute was replaced in 1948 by the Industri-
al Relations and Disputes Investigation Act, 1948
(Can.), c. 54, which deleted the qualification that
the withholding of services be done for the purpose
of compelling the employer to accept the proposed
terms of employment. The definition was as
follows:

(p) "strike" includes a cessation of work, or refusal to
work or to continue to work, by employees, in combi-
nation or in concert or in accordance with a common
understanding;

The Code, in its present form, repeats the 1948
definition. There is no room for doubt now that
Parliament has adopted an objective definition of
"strike", the elements of which are a cessation of

' (1976), C.L.L.C. 16,017.
10 [19751 2 All E.R. 989.

point de vue est 6tay6 par la d6cision dans Mac-
Millan, Bloedel Packaging Limited v. Pulp, Paper
and Woodworkers of Canada, Local 5 and Local
8, et al.9, oii le Conseil des relations du travail de
la Colombie-Britannique a interpr6t6 la d6finition
statutaire de grave comme incluant un
[TRADUCTION] ... 616ment subjectif: un effort concert6
des employbs visant sp6cifiquement A contraindre un
employeur A r6gler un diff6rend portant sur les condi-
tions de travail. C'est justement cette motivation qui est
absente dans le cas des employ6s qui respectent un
piquet de grbve.

Dans l'arr8t Tramp Shipping Corporation v.
Greenwich Marine Inc. 10, lord Denning, Maitre
des r6les, a adopt6 une d6finition similaire de la
gr6ve (A la p. 992).

La r6ponse A cette pr6tention se trouve dans
l'historique mime de la 16gislation f6d6rale du
travail. La Loi des enquites en matidre de diffi-
rends industriels, S.R.C. 1927, chap. 112, contient
A son al. 2e) la d6finition suivante de gr6ve:
agr6ve* ou ase mettre en grdves, sans restriction du sens
ordinaire de l'expression, signifie cessation de travail de
la part d'un certain nombre d'employ6s agissant d'un
commun accord, ou refus concert6 ou refus r6gl6 par
entente mutuelle d'un certain nombre d'employ6s de
continuer A travailler pour un patron, en cons6quence
d'un diff6rend, dans le but de forcer le patron ou d'aider
d'autres employbs A forcer leur patron A accepter certai-
nes conditions de travail;

Cette loi a 6t6 remplac6e en 1948 par la Loi sur les
relations industrielles et sur les enquites visant
les diffirends du travail, 1948 (Can.), chap. 54,
qui retranche la restriction selon laquelle le refus
de fournir des services doit avoir pour but de forcer
l'empfoyeur A accepter les conditions de travail
proposbes. Elle contient cette d6finition:

p) ggrdve* comprend la cessation du travail, ou le
refus de travailler ou de continuer le travail, par des
employ6s, en liaison ou de concert, ou en conformit6
d'une entente commune;

Le Code actuel reprend la d6finition de la loi de
1948. Il n'y a maintenant aucun doute que le
Parlement a adopt6 une d6finition objective de
agr&ves, dont les 616ments constitutifs sont l'arr~t

9 (1976), C.L.L.C. 16,017.
10 [1975] 2 All E.R. 989.
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work in combination or with a common under-
standing. Whether the motive be ulterior or
expressed is of no import, the only requirement
being the cessation pursuant to a common under-
standing. Here, the concurrent findings foreclose
this aspect of this submission.

Refusal to cross a picket line lawfully estab-
lished by another union cannot be a strike unless it
falls within the definition of "strike" which fortu-
nately for the purposes of this appeal is in sub-
stance the same in both statute and contract. This
definition requires a cessation of work (a) in "com-
bination" or (b) in "concert" or (c) "in accordance
with a common understanding". In this case the
'concert', the 'combination' or the 'common under-
standing' may be considered to have a common
root in the principle of labour organization which
forbids the crossing of picket lines. Section X(b) of
the agreement with Local 1039, Article 12:02 of
Local 273, and the definition in the Code, when
given the ordinary meaning of "common under-
standing", seem to be an attempt by the authors to
provide for the very situation where the "cessation
of work" results from a concept jointly held by the
employees, such as the principle against the cross-
ing of picket lines. The contract might have been
more precise and included in the "strike" defini-
tion, the cessation of work resulting from a refusal
to cross a picket line. However, the question is
simply: do the words "in accordance with a
common understanding" embrace the more specif-
ic provision that a cessation of work resulting from
the application of the commonly understood prin-
ciple of the labour movement that members of
unions should not cross picket lines?" The argu-
ment is made more complex here because one of
the three Collective Agreements does not define
"strike" and none of the Agreements defines
"stoppage of work". Given the ordinary meaning
of these words, there is no room to import a
qualification which would exclude a stoppage of
work resulting from one circumstance only,
namely the honouring of a picket line by the
employees comprising the bargaining unit.

Section XI (a) of the Local 1039 Agreement
(Article 12.01 of the Local 1764 Agreement and

du travail, conjointement ou de connivence. Que le
mobile soit secret ou explicite est sans importance,
la seule condition 6tant qu'il y ait arrat du travail
de connivence. En l'espice, les conclusions concor-
dantes excluent cet aspect des pr6tentions.

Le refus de franchir un piquet de grave licite
d'un autre syndicat ne peut constituer une grave
que s'il r6pond 1 la d6finition de grave; heureuse-
ment, aux fins du pr6sent pourvoi, elle est essen-
tiellement la mime dans la loi et les conventions.
Selon cette d6finition, il doit y avoir arr~t du
travail de la part d'employ6s agissant a) *conjoin-
tement* ou b) ade concert, ou c) ade connivences.
En l'esp6ce, ces trois expressions viennent se gref-
fer au mime principe syndicaliste fondamental qui
interdit de franchir des piquets de grave. Les
auteurs de l'al. Xb) de la convention de la section
locale 1039, de l'art. 12:02 de la section locale 273
et de la d6finition du Code semblent avoir vis6,
compte tenu du sens ordinaire de l'expression ade
connivenceu, le cas oil l'aarr8t du travail, r6sulte
d'un principe commun aux employ6s, comme l'in-
terdiction de franchir les piquets de grave. La
convention aurait pu 8tre plus pr6cise et compren-
dre dans la d6finition de agr6ve* un arrat du travail
r6sultant du refus de franchir un piquet de grave.
N6anmoins, la question est simple: l'expression ade
connivence comprend-elle le cas plus sp6cifique
d'un arrt du travail r6sultant de l'application du
principe syndicaliste g6ndralement accept6 que les
syndiqu6s ne doivent pas franchir les piquets de
grave? Le probl6me se complique en l'espice du
fait qu'une des trois conventions collectives ne
d6finit pas le mot agrbve, et qu'aucune ne d6finit
earrat du travaili. ttant donn6 le sens ordinaire de
ces termes, il n'est pas possible d'y mettre une
restriction qui exclurait un arr8t du travail dans un
seul cas, savoir le respect d'un piquet de grave par
les employ6s de l'unit6 de n6gociation.

L'alin6a XIa) de la convention de la section
locale 1039 (article 12.01 de la convention de la
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Article 13:01 of the Local 273 Agreement)
provides:

It is understood by the parties to this Agreement that
this Agreement as written constitutes the full and only
agreement between the parties and covers all working
conditions to be observed by both. It is further agreed
that no previous conditions, practices, customs, rules or
agreements shall be recognized or permitted to modify
the terms of this Agreement.

The only variation in terminology occurs in Article
12.01 of the Local 1764 Agreement which provides
that this Collective Agreement constitutes the
"only written Agreement between the parties"
(emphasis added). The second sentence, however,
is common to all three Agreements and excludes
all previous "conditions" and "customs, rules or
agreements". Taking the two provisions and the
clause mentioned above wherein the parties agreed
that there would be no cessation of work and that
the Collective Agreement would not be modified
by prior practices and customs, one must conclude
that the conduct of the Locals constitutes a breach
by those Locals of their respective Collective
Agreements. This same circumstance and argu-
ment were encountered by the Manitoba Court of
Appeal in Winnipeg Builders' Exchange et al. v.
International Brotherhood of Electrical Workers,
Local Union 2085 et al. ", at p. 154, confirmed by
this Court. The similar effect is the judgment of
Ritchie J., in E. Gagnon and Others v. Foundation
Maritime Limitedl2 , at pp. 438 and 445, writing
on behalf of himself and two other members of this
Court; and the judgment of Locke J. at p. 542.

A decision of the Queen's Bench Division of the
New Brunswick Supreme Court in Furness Withy
and Company Limited and Maritime Employers
Association v. International Longshoremen's
Association, Local 273 13, concludes, in a case
dealing with one of the Locals appearing in this
appeal, that a refusal to cross a lawful picket line
is not a breach either of the Code or of the
Collective Agreement. With the greatest respect, I
cannot agree that such a conclusion has validity in

" (1966), 57 D.L.R. (2d) 141 aff'd [1967] S.C.R. 628.
12 (1961] S.C.R. 435.
1 (1973), 9 N.B.R. (2d) 533.

section locale 1764 et article 13:01 de la conven-
tion de la section locale 273) pr~voit:

[TRADUCTION] Les parties A la pr6sente convention
conviennent que cette convention telle que r6dig6e cons-
titue la scule et unique entente conclue entre elles et
contient toutes les conditions de travail qu'elles devront
respecter. Elles conviennent 6galement que nulles condi-
tions, pratiques, coutumes, r6gles ou ententes ant6rieu-
res n'auront pour effet de modifier les termes de la
pr6sente convention.

L'unique diff6rence de terminologie se trouve A
l'art. 12.01 de la convention de la section locale
1764 qui pr6voit que cette convention collective
constitue [TRADUCTION] la seule entente 6crite
entre les parties) (c'est moi qui souligne). On
retrouve cependant la deuxibme phrase dans les
trois conventions et elle exclut toutes les Kcondi-
tions ... coutumes, rbgles ou ententess ant6rieures.
Vu ces deux dispositions et la clause susmention-
n6e dans lesquelles les parties ont convenu qu'il n'y
aurait pas d'arr~t du travail et que la convention
collective ne serait pas modifi6e par des pratiques
et coutumes antbrieures, il faut conclure que les
sections locales ont viol6 leurs conventions collecti-
ves respectives. La Cour d'appel du Manitoba a
examin6 les mimes situation et argumentation
dans l'arrat Winnipeg Builders' Exchange et al. c.
International Brotherhood of Electrical Workers,
Local Union 2085 et al. " (A la p. 154), confirm6
par cette Cour. Le jugement du juge Ritchie dans
E. Gagnon et autres c. Foundation Maritime
Limited 2 (aux pp. 438 et 445), rendu en son nom
et en celui de deux autres membres de cette Cour,
et celui du juge Locke (A la p. 542) vont dans le
meme sens.

Dans l'arrit Furness Withy and Company Lim-
ited and Maritime Employers Association v.
International Longshoremen's Association, Local
273"1, qui vise aussi une des sections locales impli-
qu6es dans le pr6sent pourvoi, la Division du Banc
de la Reine de la Cour supreme du Nouveau-
Brunswick a conclu que le refus de franchir un
piquet de grave licite ne constitue une violation ni
du Code, ni de la convention collective. Avec
6gards, je ne puis convenir que cette conclusion

" (1966), 57 D.L.R. (2d) 141 conf. [1967] R.C.S. 628.
12 [1961] R.C.S. 435.
1 (1973), 9 N.B.R. (2d) 533.
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the circumstances found to exist here by the courts
below. The Collective Agreement includes cove-
nants by the union that there would be no strike
and that the union would supply all labour as
requested by the participating employers. The con-
tract further provides that no previous custom or
rule would apply and that the Collective Agree-
ment "constitutes the full and only Agreement
between the parties". The learned Justice in the
Furness Withy case, supra, relied on a provision in
the New Brunswick Labour Relations Act not
then before him (as the proceeding was under the
Code) and not here applicable, to take the final
step in concluding that the action of a group of
union members in refusing to cross the lawful
picket line as a result of "being persuaded not to
do so" by the lawful picket line of another union.
The case on the facts is different from that now
before this Court because there the two unions
represented employees of the same employer so it
might be said that there was some element of
persuasion by one union directed towards the
membership of the other union and in some sense
related to the labour relation interests of the mem-
bers of the first union. Such is not the case here. I
need go no further in disposing of this appeal,
however, than to say that on the facts as found in
the courts below, the reasoning and the principle
applied in the Furness Withy decision, supra, has,
in my respectful view, no application. Here we are
dealing with common situs and not a common
employer.

There remains to be considered an argument
made by the Locals throughout inferentially, that
is, that the effect of the injunctive order is to
compel affirmatively the membership of the Locals
to work for the Association contrary to the law of
equity. The argument falls back upon the doctrine
in Lumley v. Wagner'4 , and may be divided into
two compartments; firstly, that the injunction
should not have issued against the union because
the Code does not recognize the possibility that a
trade union (in contrast to its members) can strike

14 (1852), 1 De G.M. & G. 604.

s'applique aux circonstances constatbes en l'esp6ce
par les cours d'instance inf~rieure. Le syndicat a
convenu, aux termes de la convention collective,
qu'il n'y aurait pas de grave et qu'il fournirait
toute la main-d'auvre demand6e par les
employeurs participants. La convention pr6voit
6galement qu'aucune coutume ou r6gle antbrieure
ne pourra s'appliquer et qu'elle [TRADUCTION]
aconstitue la seule et unique entente conclue entre
les partiesb. Dans l'arrt Furness Withy, pr6cit6, le
savant juge s'est fond6 sur une disposition de la
Labour Relations Act du Nouveau-Brunswick qui
n'avait pas 6t6 invoqu6e (puisque les proc6dures
6taient intent6es en vertu du Code) et qui est
inapplicable en l'esp6ce, pour finalement conclure
que certains membres du syndicat avaient refus6
de franchir un piquet de grave licite parce qu'ils
avaient 6t6 [TRADUCTION] upersuad6s de ne pas le
faire, par le piquet de grave d'un autre syndicat.
Les faits de cette affaire different de l'espce
pr6sente en ce que les deux syndicats repr6sen-
taient des employ6s du meme employeur, de sorte
qu'on pouvait dire qu'un des syndicats b6n6ficiait,
par rapport aux membres de l'autre syndicat,
d'une certaine force de persuasion qui 6tait en
quelque sorte li6e aux int6r6ts syndicaux de ses
propres membres. Ce n'est pas le cas en I'esp6ce.
Aux fins du pr6sent pourvoi, je peux en rester 1A et
dire simplement qu'd la lumibre des faits constat6s
par les cours d'instance inf6rieure, le raisonnement
et les principes appliqu6s dans l'arrat Furness
Withy, pr6cit6, ne s'appliquent pas en l'espice oia il
est question d'un situs commun et non d'un
employeur commun.

11 reste A examiner un argument avanc6 indirec-
tement par les sections locales, savoir que l'injonc-
tion a pour effet, contrairement A l'equity, de
forcer les membres des sections locales d travailler
pour l'Association. Cet argument se fonde sur la
doctrine 6tablie dans l'arrat Lumley v. Wagner14,
et peut se diviser en deux points: premidrement,
que l'injonction n'aurait pas dfi 8tre d6livrbe contre
le syndicat parce que le Code ne reconnait pas la
possibilit6 pour un syndicat (par opposition A ses
membres) de faire la grave et, deuxibmement, que

" (1852), 1 De G.M. & G. 604.
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and, secondly, that the effect of the order is that of
a mandatory injunction for the performance of
personal services which the courts have historically
refrained from issuing.

The precise wording adopted by the Queen's
Bench Division in its order is
that the Defendants, their officers, members and ser-
vants be restrained from continuing or participating in
an illegal strike ...

Section 107 of the Code defines "strike" as being a
refusal to work "by employees". Section 180 of the
Code provides that "no trade union shall declare
or authorize a strike". In contrast to that lan-
guage, subs. (2) of the section directs that "no
employee shall participate in a strike". The same
distinction is found in the language of ss. 182 and
190.

The language adopted by the parties in the three
Collective Agreements, however, is quite different.
Article 11.01 of the Local 1764 Collective Agree-
ment reads in part:

... the Union agrees with the Companies that during
the lifetime of this Agreement there shall be no strike

In almost identical terminology, the same provi-
sion is included in Section X(a) of the Local 1039
Agreement and Article 12:01 in the Local 273
Agreement. The position in law of a trade union
under an agreement including like terminology
was examined in detail in Re Polymer Corporation
Ltd. " where a labour arbitration board, under the
chairmanship of Professor Laskin, as he then was,
concluded that:
The essential thing was to show official dissociation
from the unlawful strike by separating union functionar-
ies from the demonstrators.

The language of the contract placed an affirmative
duty on the union acting through its leaders at all
levels of the organization so as to reveal an intent
through appropriate overt acts to abide by and to
promote the terms of the Collective Agreement.
The evidence on the record in these proceedings is
quite the opposite. Not only is there no evidence of
any action on the part of the union through its

i(1958), 59 C.L.L.C., para. 18,158.

I'ordonnance a pour effet de cr6er une obligation
de fournir des services personnels, ce que les tribu-
naux ont coutume de ne pas faire.

Dans son ordonnance, la Division du Banc de la
Reine a pr6cis6ment dit
[TRADUCTION] que les d6fendeurs, leurs dirigeants,
membres et employ6s s'abstiennent de poursuivre une
grave ill6gale ou d'y participer ...

L'article 107 du Code d6finit la agrave, comme un
refus de travailler ade la part d'employ6sx. L'arti-
cle 180 du Code pr6voit que onul syndicat ne doit
d6clarer ni autoriser une grbveD. Par opposition A
cette disposition le par. (2) de l'article prescrit que
unul employ6 ne doit participer A une grave. On
retrouve la m~me distinction aux art. 182 et 190.

La formulation utilis6e par les parties, dans les
trois conventions collectives, est cependant tout A
fait diff6rente. L'article 11.01 de la convention
collective de la section locale 1764 pr6voit
notamment:
[TRADUCTION] ... le syndicat convient avec les compa-
gnies qu'il n'y aura pas de grave pendant la dur6e de la
pr6sente convention ...

La mime disposition est reprise en termes presque
identiques A l'al. Xa) de la convention de la section
locale 1039 et A l'art. 12:01 de la convention de la
section locale 273. La situation juridique d'un
syndicat li par une telle convention a 6t6 6tudi6e
en d6tail dans l'affaire Re Polymer Corporation
Ltd.,II ofi un conseil d'arbitrage, sous la pr6sidence
du professeur Laskin, tel 6tait alors son titre, a
conclu que:
[TRADUCTION] L'essentiel 6tait de montrer qu'il y avait
officiellement rejet de la grave ill6gale, en s6parant les
repr6sentants du syndicat des manifestants.

Les termes du contrat obligeaient le syndicat, par
l'entremise de ses dirigeants A tous les niveaux de
l'organisation, A manifester, par des actes appro-
pri6s, son intention de faire respecter les termes de
la convention collective. La preuve au dossier des
pr6sentes proc6dures d6montre exactement le con-
traire. La preuve ne r6v6le aucune mesure prise
par le syndicat, par l'entremise de ses dirigeants,

1s (1958), 59 C.L.L.C., para. 18,158.
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agents, that is its officers, to perform the under-
taking given in the articles set forth above, but, on
the contrary, the leaders of the Locals themselves
failed to respond to the request by the Association
to report for work. In the same way, the Locals
violated their covenants in the Collective Agree-
ments to supply the numbers of employees requisi-
tioned by the employers in the manner prescribed
in the Agreements. While the language adopted in
the formal order is generally found in proceedings
wherein officers and other individual members of
the union are also named as defendants, it is not,
in my view, invalidating to include "continuing or
participating" in the injunctive order directed not
only to the different Locals, but to "their officers,
members and servants . . ." . It may be said that
the addition of the "officers, members and serv-
ants" is superfluous because the Locals like other
legal entities may only act through such persons.
In these circumstances, it may well be more appro-
priate to adopt the more precise language of the
House of Lords in the order issued in Marengo v.
Daily Sketch and Sunday Graphic, Ltd. 6 per
Lord Uthwatt at p. 407.

In my view the common form is open to objection, for
as a matter of language it suggests that a direct order
has been made against servants, workmen and agents.
That, as I have said, is not the intention of the order.
The substance of the matter is that the defendant is to
be enjoined whatever method he may use in committing
the prohibited acts. It is not, indeed, necessary to refer
to servants, workmen and agents at all, but it may be
desirable to mark the amplitude of the order by includ-
ing in it some reference to them; I suggest (my sugges-
tion is, perhaps, a one-sided compromise with tradition)
that the judges might well consider whether injunction
should not assume the form of restraining "the defend-
ant by themselves, their servants workmen and agents or
otherwise" from committing the prohibited acts. In the
present case the defendants are a limited company and
can act only through others. I invite your Lordships,
therefore, to consider whether the injunction here should
not take the form of restraining the "defendants by their
servants workmen, agents or otherwise" from commis-
sion of the acts to be enjoined.

16 [1948] 1 All E.R. 406.

pour s'acquitter de l'engagement pris dans les arti-
cles susmentionn6s. Bien au contraire, les diri-
geants des sections locales eux-memes ne se sont
pas pr6sent6s au travail malgr6 la demande de
l'Association. De la m~me fagon, les sections loca-
les ont viol6 l'engagement pris dans les conventions
collectives de fournir, de la fagon pr6vue, le
nombre d'employ6s demand6 par les employeurs.
Le texte de l'ordonnance reprend g6n6ralement
celui des proc6dures dans lesquelles les dirigeants
et certains membres du syndicat sont 6galement
d6sign6s comme d6fendeurs, mais il n'y a rien
d'invalide, A mon avis, a inclure les termes ipour-
suivre* et aparticiperD dans une injonction qui vise
non seulement les diff6rentes sections locales mais
6galement [TRADUCTION] oleurs dirigeants, mem-
bres et employ6s .. ., . On peut dire que la mention
des adirigeants, membres et employ6s> est super-
flue, puisque les sections locales, comme les autres
entit6s juridiques, ne peuvent agir que par l'inter-
m6diaire de ces personnes. Dans ces circonstances,
il serait plus appropri6 d'adopter la formule pr6cise
propos6e par la Chambre des lords pour l'ordon-
nance d6livr6e dans Marengo v. Daily Sketch and
Sunday Graphic, Ltd.16 (lord Uthwatt, A la p.
407):

[TRADUCTION] A mon avis, la formulation courante
peut soulever des objections puisqu'elle implique qu'une
ordonnance a 6t6 rendue contre les employ6s, les
ouvriers et les dirigeants. Ce n'est pas, je l'ai dit, le but
de l'ordonnance. L'essentiel de l'affaire est d'interdire
aux d6fendeurs tout moyen de commettre les actes
prohib6s. Il n'est pas n6cessaire de mentionner les
employ6s, les ouvriers et les mandataires, mais il peut
8tre souhaitable de souligner la port6e de l'ordonnance
en y faisant allusion. Je suggbre (ma suggestion consti-
tue peut-8tre un compromis unilateral avec la tradition)
que les juges devraient voir si l'injonction doit utiliser la
formule interdisant (aux d6fendeurs, eux-mimes ou par
l'interm6diaire de leurs employ6s, ouvriers, mandataires
ou autress, de commettre les actes prohib6s. En l'espce,
les d6fendeurs sont une soci6t6 A responsabilit6 limit6e
qui ne peut agir que par l'interm6diaire des autres.
J'invite donc Vos Seigneuries A se demander si l'injonc-
tion ne devrait pas, en l'esp6ce, se pr6senter sous la
formule interdisant caux d6fendeurs, eux-mimes ou par
l'interm6diaire de leurs employ6s, ouvriers, mandataires
ou autres*, de commettre les actes prohib6s.

16 [1948] 1 All E.R. 406.
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However, such language has, for many years, been
adopted in these injunctions (vide Re Tilco Plas-
tics Ltd. v. Skuvjat et al. 17; Mitchell Bros. Truck
Lines v. General Truck Drivers & Helpers Union,
Local 31 and Walcott ", no doubt for the good
reason that it makes the impact and sense of the
order clear to all those likely to be affected thereby
and, in any event, such wording can hardly be said
to harm any of the persons in law affected by the
order.

As for the second branch of this submission, I
adopt the language of Chief Justice Cartwright
speaking in this Court in Winnipeg Builders'
Exchange et al. v. International Brotherhood of
Electrical Workers, Local Union 2085 et al.
supra, at p. 251:
There is a real difference between saying to one
individual that he must go on working for another
individual and saying to a group bound by a collective
agreement that they must not take concerted action to
break this contract and to disobey the statute law of the
Province. Undoubtedly, as Freedman, J.A., points out,
an effect of the order which has been upheld by the
Court of Appeal in the case at bar was to require the
striking employees to return to work. In my opinion that
constituted no error in law; to hold otherwise would be
to render illusory the protection afforded to the parties
by a collective agreement and by the statute.

The British Columbia Court of Appeal, in the
case of Pacific Press Ltd. v. Vancouver Typo-
graphical Union Local 226 et al. 19, issued an
injunction restraining a union from "allowing or
permitting" a strike. Robertson J.A. stated at p.
225:
In the case at bar, each of the unions covenanted with
the respondent that the respondent "shall be protected
by the Union against walkouts, strikes or boycotts by
members of the Union and against any other form of
concerted interference by them with the usual regular
operation of any of its departments of labour". For the
Court merely to require the union not to "cause" any of
those things would fall far short of requiring the union
to perform its undertaking to "protect" the respondent
therefrom; the words "permitting" and "allowing" are-
or one of them, for I think they are synonymous in this

17 (1966), 57 D.L.R. (3d) 413.
" [19741 4 W.W.R. 449.
19 (1971), 15 D.L.R. (3d) 212.

Toutefois, cette formulation a 6t6 adopt6e dans les
injonctions depuis plusieurs ann6es (voir Re Tilco
Plastics Ltd. v. Skuvjat et al. 17; Mitchell Bros.
Truck Lines v. General Truck Drivers & Helpers
Union, Local 31 and Walcott", sans aucun doute
pour la bonne raison que la port6e et le sens de
l'ordonnance apparaissent ainsi clairement aux
personnes qui sont vraisemblablement visbes. De
toute fagon, on ne saurait dire que cette formula-
tion cause un pr6judice aux personnes visbes en
droit par l'ordonnance.

En ce qui concerne la deuxibme partie de l'argu-
ment, je souscris aux propos du juge en chef
Cartwright de cette Cour dans l'arr8t Winnipeg
Builders' Exchange et al. c. International Broth-
erhood of Electrical Workers, Local Union 2085
et al., pr6cit6 (A la p. 251):
[TRADUCTION] Il existe une diff6rence r6elle entre l'or-
dre donn6 A une personne de travailler pour une autre et
l'ordre donn6 A un groupe, li6 par une convention collec-
tive, de n'entreprendre aucune action concert6e pour
violer ce contrat et enfreindre la loi de la Province. Sans
aucun doute, comme l'a dit le juge Freedman, l'ordon-
nance confirm6e par la Cour d'appel dans la pr6sente
cause exigeait des employ6s en grave qu'ils retournent
au travail. A mon avis, il n'y a pas IA d'erreur de droit;
en d6cider autrement rendrait illusoire la protection
accord6e aux parties par la convention collective et par
la loi.

Dans l'arrat Pacific Press Ltd. v. Vancouver
Typographical Union Local 226 et al. 19, la Cour
d'appel de la Colombie-Britannique a d6livr6 une
injonction interdisant au syndicat d'eapprouver ou
permettrev une grave. Le juge Robertson a d6clar6
(A la p. 225):
[TRADUCTION] En l'espace, chacun des syndicats a con-
venu avec l'intim6 que ce dernier asera A l'abri des
d6brayages, graves ou boycottages des membres du syn-
dicat et de toute autre action concert6e de leur part
perturbant les opbrations r6gulibres habituelles de ses
services*. Si la Cour ne fait qu'ordonner au syndicat de
ne pas sprovoquers ces situations, on est bien loin d'exi-
ger qu'il respecte son engagement de mettre l'intim6 a
l'abri, de ces perturbations; les mots sapprouverp et
(permettrep, ou l'un des deux, car je crois qu'ils sont
synonymes dans ce cas-ci, sont essentiels pour obliger le

" (1966), 57 D.L.R. (3d) 413.
Is [1974] 4 W.W.R. 449.
19(1971), 15 D.L.R. (3d) 212.

144 INT'L LONGSHOREMEN V. MARITIME EMPLOYERS Estey J., [1979] 1 S.C.R.



[1979] 1 R.C.S. ASS. INT. DES DPBARDEURS C. ASS. DES EMPLOYEURS MARITIMES Le Juge Estey 145

context, is-essential to ensure that the union performs
what is has covenanted to do. There is no good reason
why each of the unions should not be ordered to do what
it agreed to do.

Apart altogether from any fine, legal consider-
ations and distinctions, the effect of an injunction
to cease from continuing an illegal strike is quite a
different thing in reality from a mandatory order
directing an opera star to sing as in Lumley v.
Wagner.20

For these reasons, in my view, the appeal should
be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Teed & Teed,
Saint John.

Solicitors for the respondents: Nason & Collier,
Saint John.

2 (1852), 1 De G.M. & G. 604.

syndicat A faire ce qu'il a convenu de faire. 11 n'y a
aucune raison de ne pas ordonner a chacun des syndicats
de faire ce qu'il a accept6 de faire.

Mises A part certaines consid6rations et distinc-
tions juridiques subtiles, I'effet d'une injonction
ordonnant la cessation d'une grave ill6gale est tout
A fait diff6rent en fait d'une ordonnance qui
enjoint A un chanteur d'op6ra de chanter, comme
c'6tait le cas dans Lumley v. Wagner 20.

Pour ces motifs, je suis d'avis de rejeter le
pourvoi avec d6pens.

Pourvoi rejeti avec dipens.

Procureurs des appelantes: Teed & Teed,
St-Jean, N.-B.

Procureurs des intimies: Nason & Collier,
St-Jean, N.-B.

20 (1852), 1 De G.M. & G. 604.



146 DEMERS V. DUFRESNE ENGINEERING et al. [1979] 1 S.C.R.

Lucille B. Demers, Claude Demers and
Jacques Desnoyers, co-executors of the
Estate of the late Georges Demers
(Defendants) Appellants;

and

Dufresne Engineering Company Limited and
McNamara (Quebec) Limited (Plaintiffs)
Respondents.

1977: November 9 and 10; 1978: October 3.

Present: Ritchie, Pigeon, Dickson, Beetz and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Contracts - Construction of bridge - Damage
resulting from an error in the method of performance
- Fault of the contractor - Liability of the engineer in
charge of the work - Stipulation for the benefit of a
third person - Civil Code, art. 1029.

In 1962, the Corporation du pont de Trois-Rivibres
(the owner) retained the services of the late Georges
Demers (the engineer), whose executors are the appel-
lants, to prepare the plans and specifications for and
supervise the work on the bridge project. In 1965, the
owner awarded respondents (the contractor) a contract
for the construction of the bridge piers. In the course of
the work, a caisson exploded under pressure of the
compressed air and the contractor had to rebuild it at a
cost of $1,400,000. This is the amount which the latter
is claiming from the engineer. The Superior Court dis-
missed the action, while the Court of Appeal held the
engineer one-third liable. Both parties are appealing
against the decision.

The facts showed that the explosion of the caisson was
due to a glaring error in the contractor's method of
performing the work. This method was not included in
the plans but had been used by the contractor in the
performance of an "alternate project".

Held (Pigeon J. dissenting): The appeal should be
dismissed and the cross-appeal allowed in part.

Per Ritchie, Dickson, Beetz and Pratte JJ.: Under a
contract between the owner and the engineer, the latter
had absolute authority as to the method of performing
the work. The contract between the owner and the
engineer contained a stipulation for the benefit of a
third person under which the engineer was to provide the
contractor with information, advice and instructions the
latter needed in carrying out the work. By being given
complete authority over the work, the engineer was
expected to exercise his power of general control like a

Lucille B. Demers, Claude Demers et Jacques
Desnoyers, co-ex6cuteurs de la succession de
feu Georges Demers (Difendeurs) Appelants;

et

Dufresne Engineering Company Limited et
McNamara (Quebec) Limited
(Demanderesses) Intimies.

1977: 9 et 10 novembre; 1978: 3 octobre.

Pr6sents: Les juges Ritchie, Pigeon, Dickson, Beetz et
Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Contrats - Construction de pont - Dommages
risultant d'une erreur dans la mithode d'exicution -
Faute de I'entrepreneur - Responsabiliti de l'inginieur
en charge des travaux - Stipulation pour autrui -
Code civil, art. 1029.

En 1962, la Corporation du pont de Trois-Rivibres (le
propri6taire) a retenu les services de feu Georges
Demers (l'ing6nieur) dont les appelants sont les ex6cu-
teurs testamentaires, pour pr6parer les plans et devis et
surveiller l'ex6cution des travaux du pont. En 1965, le
propri6taire a adjug6 aux intim6es (l'entrepreneur) un
contrat pour la construction des piliers du pont. Au
cours des travaux un caisson a explos6 sous la pression
de l'air comprim6 et I'entrepreneur a dfi le refaire au
cofit de $1,400,000. C'est cette somme que ce dernier
r6clame de l'ing6nieur. La Cour sup6rieure a rejet6 la
demande tandis que la Cour d'appel a tenu l'ing6nieur
responsable pour un tiers. Les deux parties en appellent
de cette d6cision.

Les faits r6vblent que I'explosion du caisson est due A
une erreur grossiare dans la m6thode d'ex6cution du
travail de l'entrepreneur. Cette m6thode n'6tait pas
prbvue aux plans mais avait 6t6 utilis6e par l'entrepre-
neur dans l'ex6cution d'un aprojet alternatifo.

Arrit (le juge Pigeon 6tant dissident): Le pourvoi doit
8tre rejet6 et le pourvoi incident accueilli en partie.

Les juges Ritchie, Dickson, Beetz et Pratte: En vertu
du contrat entre le propri6taire et l'ing6nieur, celui-ci a
autorit6 absolue quant A la m6thode d'ex6cution du
travail. Le contrat entre le propri6taire et l'ing6nieur
contient une stipulation pour autrui en vertu de laquelle
l'ing6nieur doit fournir A l'entrepreneur les renseigne-
ments, conseils et instructions dont ce dernier a besoin
dans l'ex6cution des travaux. En donnant I'autorit6 com-
pl6te A l'ing6nieur sur les travaux, on a voulu que
celui-ci ex6cute son pouvoir de haute direction comme
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competent and diligent professional. The role of the
engineer cannot be reduced to an essentially passive role
and it cannot be concluded that he had an obligation
toward the contractor only if the latter formally asked
him for advice.

In the case at bar, the explosion of the caisson result-
ed from an erroneous method of performance which the
engineer was aware of. If he had not been aware of it, he
ought .to have been since this was such an enormous
error. By remaining silent, the engineer implicitly
approved the work method chosen by the contractor.
Moreover, he also implicitly approved the minor altera-
tion suggested by his representative, which was obvious-
ly inadequate. By committing these two errors, the
engineer effectively allowed the work to be performed
incorrectly, and this caused the accident. By failing to
carry out his contractual obligation, resulting from the
stipulation for the benefit of a third person, the engineer
became liable toward the contractor. However, the fault
of the engineer does not have the effect of relieving the
contractor of all liability. The fault of one is as great as
the fault of the other and liability should be shared
equally between the two parties.

Per Pigeon J., dissenting- There can be no liability of
the engineer under arts. 1053 or 1688 C.C. because the
accident was not caused by faulty design of the work but
solely by a bad work method adopted by the contractor.
The only possible source of liability toward the latter is
therefore the stipulation for the benefit of third parties
in the contract between the engineer and the owner.
This stipulation did not oblige the engineer to go to the
contactor and instruct him to avoid any error in his own
area of responsibility: the method of carrying out the
work. If the contractor chose not to ask him for advice,
the engineer was not obliged to give any. The engineer's
representative on the work site went beyond what the
engineer was obliged to do and committed no fault in
giving correct information, even though he did not then
see that his observations were followed by orders
designed to remedy the inadequacy of the precautions
that the contractor was taking. In respect of the profes-
sional services contemplated therein, the stipulation for
the benefit of third parties obliged the engineer to
"await orders" from the contractor not to issue any.

[Bilanger v. Montreal Water and Power Co. (1914),
50 S.C.R. 356; Vermont Construction Inc. v. Beatson,
[1977] 1 S.C.R. 759, referred to; Bilodeau v. Bergeron
et at., [1975] 2 S.C.R. 345; Davie Shipbuilding et al. v.
Cargill Grain et al., [1978] 1 S.C.R. 570, distin-
guished.]

un professionel comp6tent et diligent. On ne peut
r6duire le rble de l'ing6nieur a un r6le essentiellement
passif et conclure qu'il n'avait d'obligation A l'6gard de
I'entrepreneur que si celui-ci lui demande formellement
un conseil.

En l'espace, I'explosion du caisson r6sulte d'une
m6thode fautive d'ex6cution qui 6tait connue de l'ing6-
nieur. Si elle ne l'avait pas t6, elle aurait dfi I'8tre
tellement il s'agissait d'une erreur 6norme. Par son
silence, l'ing6nieur a implicitement approuv6 la m6thode
de travail choisie par l'entrepreneur. De plus, il a aussi
implicitement approuv6 la modification mineure sugg6-
r6e par son repr6sentant qui 6tait manifestement inad6-
quate. En commettant ces deux fautes, l'ing6nieur a
effectivement permis que les travaux soient ex6cut6s de
fapon fautive ce qui a entrain6 l'accident. En manquant
A son engagement contractuel r6sultant de la stipulation
pour autrui, l'ing6nieur a engag6 sa responsabilit6 vis-A-
vis l'entrepreneur. La faute de l'ing6nieur ne d6gage pas
toutefois l'entrepreneur de toute responsabilit6. Chacun
a commis une faute d'6gale importance et la responsabi-
lit6 doit 8tre partag6e 6galement entre les deux parties.

Le juge Pigeon, dissident: 11 faut exclure toute respon-
sabilit6 de l'ing6nieur en vertu des art. 1053 ou 1688
C.c. parce que l'accident n'est pas dOi A une mauvaise
conception de l'ouvrage mais uniquement A une mau-
vaise m6thode d'ex6cution adopt6e par l'entrepreneur.
La seule source possible de responsabilit6 envers ce
dernier est la stipulation pour autrui que renferme le
contrat entre l'ing6nieur et le propri6taire. Cette stipula-
tion n'obligeait pas l'ing6nieur A aller au-devant de
l'entrepreneur pour lui enjoindre d'6viter toute erreur
dans ce qui est son domaine: la m6thode d'ex6cution des
travaux. Si l'entrepreneur choisissait de ne pas lui
demander de conseils, l'inginieur n'6tait pas tenu de lui
en donner. Le repr6sentant de l'ing6nieur sur le chantier
est all6 au-deld de ce a quoi l'ing6nieur 6tait tenu et il
n'a pas commis de faute en donnant de bons renseigne-
ments mime s'il n'a pas ensuite vu A faire suivre ses
observations d'ordres destin6s A rem6dier A l'insuffisance
des pr6cautions que prenait I'entrepreneur. Pour les
services professionnels qu'elle pr6voit, la stipulation pour
autrui obligeait l'ing6nieur A sattendre les ordress de
l'entrepreneur non pas A lui en donner.

[Arrets mentionn6s: Bilanger c. Montreal Water and
Power Co. (1914), 50 R.C.S. 356; Vermont Construc-
tion Inc. c. Beatson, [1977] 1 R.C.S. 759; distinction
faite avec les arr~ts: Bilodeau c. Bergeron et autre,
[1975] 2 R.C.S. 345; Davie Shipbuilding et autres c.
Cargill Grain et autres, [ 1978] 1 R.C.S. 570.]
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APPEALS from a decision of the Court of
Appeal of Quebec' reversing a judgment of the
Superior Court. Appeal dismissed, cross-appeal
allowed in part, Pigeon J. dissenting.

A. J. Campbell, Q.C., and John J. Pepper, Q.C.,
for the appellants.

Guy Gilbert, Q.C., and Pierre Magnan, for the
respondents.

The judgment of Ritchie, Dickson, Beetz and
Pratte JJ. was delivered by

PRATTE J.-I have read the reasons of my
brother Pigeon J., but contrary to him I am of the
view that the appeal should be dismissed and the
cross-appeal allowed.

The facts are set out clearly by Pigeon J., and it
is unnecessary for me to relate them again.

The main issue raised by this appeal is as to the
extent of the obligations of the engineer Demers
(the engineer) toward respondents (the contractor)
under a stipulation for the benefit of a third party
contained in the contract between the engineer and
the Corporation du pont de Trois-Rivibres (the
owner); in brief, the question is whether there
existed such a stipulation for the benefit of a third
party and if so, what was its scope.

A stipulation for the benefit of a third person
does not require that the parties use a set formula,
any more than it results from the mere fact that a
contract may. benefit a third person; it exists when
the parties intended to confer a right on the third
person. There can be no stipulation for the benefit
of another if the parties did not intend to stipulate
for another, but only for themselves. The existence
of a stipulation for the benefit of a third party thus
depends essentially on the intent of the parties. In
some cases this intent is manifested clearly; this is
the case "where the parties formally stipulate that
the debtor is obligating himself for the benefit of a
third person" (Mazeaud, Legons de droit civil,
Tome 2, Vol. 1, No. 778, at p. 797). In other cases
the stipulation is not expressly stated in the con-
tract and the intent to stipulate for the benefit of

'[1975] C.A. 653.

POURVOIS contre un arret de la Cour d'appel
du Qu6bec' infirmant un jugement de la Cour
supbrieure. Pourvoi rejet6, pourvoi incident
accueilli en partie, le juge Pigeon 6tant dissident.

A. J. Campbell, c.r., et John J. Pepper, c.r.,
pour les appelants.

Guy Gilbert, c.r., et Pierre Magnan, pour les
intim6es.

Le jugement des juges Ritchie, Dickson, Beetz
et Pratte a 6 rendu par

LE JUGE PRATrE-J'ai pris connaissance des
motifs de mon colligue, le juge Pigeon, mais con-
trairement A lui, je suis d'opinion que le pourvoi
doit Etre rejet6 et le pourvoi incident accueilli.

Les faits sont clairement relat6s par le Juge
Pigeon; il ne m'est donc pas n6cessaire d'en faire A
nouveau le r6cit.

La question principale que soul6ve ce pourvoi a
trait A l'6tendue des obligations de l'ing6nieur
Demers (l'ing6nieur) A l'6gard des intim6es (l'en-
trepreneur) en vertu d'une stipulation pour autrui
contenue au contrat entre l'ing6nieur et la Corpo-
ration du pont de Trois-Rivibres (le propribtaire);
il s'agit en somme de d6cider de l'existence de
cette stipulation pour autrui et d'en pr6ciser la
port6e.

La stipulation pour autrui n'exige pas l'utilisa-
tion par les parties d'une formule sacramentelle,
pas plus qu'elle r6sulte du seul fait qu'un contrat
soit susceptible de procurer un avantage A un tiers:
elle existe d6s lors que les parties ont eu l'intention
de conf6rer un droit au tiers. II ne saurait y avoir
stipulation pour autrui si les parties n'ont pas eu
l'intention de stipuler pour autrui, mais unique-
ment pour elles-mimes. L'existence d'une stipula-
tion pour .autrui d6pend donc essentiellement de
l'intention des parties. Dans certains cas, cette
intention apparait clairement; il en est ainsi clors-
que les parties 6noncent formellement que le d6bi-
teur s'engage au profit d'un tiers, (Mazeaud,
Legons de droit civil, t. 2, vol. 1, no 778, A la p.
797). Dans d'autres cas, la stipulation n'est pas
express6ment 6nonc6e au contrat et l'intention de

' [1975] C.A. 653.
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another is only implicit; it flows from the interpre-
tation given to the contract by the Court in the
light of all the circumstances. In such a case the
existence of the stipulation for the benefit of a
third party is properly a matter of contract inter-
pretation. Whether there existed the necessary
intent to make a stipulation for the benefit of a
third party must be determined in accordance with
the ordinary rules governing the interpretation of
contracts (Weill, Droit civil, les obligations, 1971,
No. 532, at p. 561). In Bilanger v. Montreal
Water and Power Co2 . Anglin J., as he then was,
said at p. 366:

But every contractual stipulation for the benefit of
another (stipulation pour autrui) does not give to that
other a right of action to enforce it. Such a right arises
only where it was the intention of the parties to the
contract to confer it-an intention the existence or
non-existence of which must be determined by the inter-
pretation of the contract.

The scope of a stipulation for the benefit of
another must of course be determined in the same
manner: it is a matter of ascertaining the intent of
the parties by resorting to the ordinary rules of
construction.

As regards the case at bar, two preliminary
observations should be made: first, although the
engineer and the contractor were third parties with
respect to each other in the sense that they were
not, except for the stipulation for a third party,
contractually bound to one another, they were
nevertheless not strangers (Vermont Construction
Inc. v. Beatson3 , per Pigeon J., at p. 768); both
were bound to the owner by two separate contracts
that obligated them to be constantly in contact
with one another with a view to a common pur-
pose: the construction of the planned work
(Soinne, La responsabiliti des architectes et
entrepreneurs apris la riception des travaux, Vol.
2, at p. 635). These two contracts should therefore
be given the interpretation that is most likely to
ensure the achievement of this goal. In the absence
of clear indications to the contrary, it must be
assumed that the parties intended to stipulate so as

2 (1914), 50 S.C.R. 356.
[1977] 1 S.C.R. 759.

stipuler pour autrui n'est qu'implicite; elle d6coule
de l'interpr6tation que le tribunal, A la lumibre de
toutes les circonstances, donne au contrat. Dans ce
cas, I'existence de la stipulation pour autrui est
proprement matibre d'interpr6tation de la conven-
tion. C'est d'apris les r6gles ordinaires sur l'inter-
pr6tation des contrats que l'on doit rechercher
l'existence de la volont6 contractuelle de faire une
stipulation pour autrui (Weill, Droit civil, les obli-
gations, 1971, no 532, A la p. 561). Dans l'arrdt
Bilanger c. Montreal Water and Power Co.2, le
juge Anglin, alors juge puin6, 6crivait A la p. 366:

[TRADUCTION] Mais toute stipulation contractuelle
pour le b6n6fice d'une autre personne (stipulation pour
autrui) ne confbre pas A cette autre personne un droit
d'action pour en exiger I'ex6cution. Ce droit n'existe que
si les parties au contrat avaient l'intention de l'attri-
buer-une intention dont l'existence ou l'inexistence doit
8tre d6termin6e par l'interpr6tation du contrat.

La port6e d'une stipulation pour autrui doit
6videmment 8tre d6termin6e de la m8me fagon: il
s'agit toujours de rechercher l'intention des parties
A l'aide des r6gles ordinaires d'interpr6tation des
conventions.

Dans la pr6sente espice, deux observations prbli-
minaires s'imposent: d'abord, si l'ing6nieur et I'en-
trepreneur 6taient des tiers l'un A l'6gard de l'autre
dans le sens qu'ils n'6taient pas, hormis la stipula-
tion pour autrui, contractuellement lis ensemble,
ils n'6taient cependant pas des 6trangers (Vermont
Construction Inc. c. Beatson', le juge Pigeon, A la
p. 768); tous deux 6taient li6s au propri6taire par
deux contrats distincts qui leur imposaient l'obli-
gation d'avoir l'un avec l'autre des relations cons-
tantes en vue d'un but commun: la r6alisation de
l'ouvrage projet6 (Soinne, La responsabiliti des
architectes et entrepreneurs apris la riception des
travaux, t. 2, A la p. 635). Dans l'interpr6tation de
ces deux contrats, l'on doit donc adopter la version
qui est la plus propre A assurer l'accomplissement
de cet objectif. En l'absence d'indications claires
au contraire, l'on doit pr6sumer que les parties ont
voulu stipuler de fagon A faciliter la r6alisation de

2 (1914), 50 R.C.S. 356.
[1977] 1 R.C.S. 759.
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to facilitate rather than impede the carrying out of
the purpose that was common to the two contracts.
In ascertaining whether there was an intent to
stipulate for the benefit of a third party it seems to
me quite legitimate to take these factors into
account; the contractor was not a third party like
any other in relation to the engineer; the contrac-
tor and the engineer were united in the pursuit of a
common goal.

If we now examine the contract between the
owner and the engineer, it is clear that the latter
had greater authority and responsibility than that
of an ordinary "maitre d'oeuvre". He was not only
responsible for constructing and supervising the
project, but he also had absolute authority as to
the method of performing the work. The following
specifications in the contract are worth noting:

[TRANSLATION)

1. Retention of the engineer's services

(a) The corporation shall retain the services of the
engineer, who undertakes to provide them, for carrying
out the mandate and work of a professional engineer
necessary for completion of the project, more fully
described in the following clauses.

5. Supervision of the work
As soon as the corporation informs the engineer in

writing that it has awarded one or more contracts
respecting the construction, the latter shall assume full
and complete supervision of the work on the project
until it is completed; he shall be responsible for ensuring
that this work is in accordance with the plans and
specifications approved by the corporation.

11. Construction methods and schedules, etc., of the
contractors and subcontractors

The engineer shall examine the construction methods
and schedules proposed by the contractors and subcon-
tractors; he shall be responsible for verifying and
approving their construction drawings and their shop
drawings.

14. Information, advice and instructions

He shall make himself, or his engineers and techni-
cians, available at all times to the corporation, the
contractors and the subcontractors in order to provide

l'objet commun aux deux contrats plut6t qu'A 'en-
traver. Dans la recherche de l'intention de stipuler
pour autrui, il m'apparait tout A fait l6gitime de
tenir compte de ces 616ments; I'entrepreneur n'est
pas A l'6gard de l'ing6nieur un tiers comme un
autre; I'entrepreneur et l'ing6nieur sont unis
ensemble dans la poursuite d'un but commun.

Si l'on examine maintenant le contrat entre le
propri6taire et l'ing6nieur, il ressort clairement que
celui-ci a une autorit6 et une responsabilit6 plus
grande que celle du maitre d'oeuvre ordinaire. Il
est charg6 non seulement de la construction et de
la surveillance des travaux, mais il a 6galement
autorit6 absolue quant A la m6thode d'ex6cution
du travail. Notons les sp6cifications suivantes de ce
contrat:

1. RMtention des services de l'ing6nieur
a) La corporation retient les services de l'ing6nieur,

qui s'engage A les fournir, pour l'accomplissement du
mandat et du travail d'ing6nieur professionnel n6cessai-
res A l'ex6cution compl6te du projet et plus amplement
d6crits aux articles suivants.

5. Surveillance des travaux

Ds que la corporation informera l'ing6nieur par 6crit
qu'elle a adjug6 un ou des contrats relatifs A la construc-
tion, ce dernier assumera l'entibre et compl6te surveil-
lance des travaux d'ex6cution du projet jusqu'A leur
terme; il lui incombera d'assurer la conformit6 de cette
ex6cution aux plans et devis approuv6s par la
corporation.

11. Mthodes et programmes de construction, etc. des
entrepreneurs et sous-traitants

L'ing6nieur 6tudiera les m6thodes et programmes de
construction propos6s par les entrepreneurs et les sous-
traitants; il sera charg6 du contr6le et de I'approbation
de leurs plans d'ex6cution et de leurs dessins d'atelier.

14. Renseignements, conseils et instructions

Il se tiendra, ou tiendra ses ing6nieurs et ses techni-
ciens, constamment A la disposition de la corporation,
des entrepreneurs et des sous-traitants pour leur fournir
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them with the information, advice and instructions they
need in carrying out the work.

16. Co-ordination of the work
He shall be responsible for co-ordinating the work of

the various contractors and subcontractors with a view
to ensuring that the construction progresses smoothly
and rapidly.

18. Quality of the materials, etc.
He shall be responsible for controlling the quality of

all the materials and of the labour and ensuring that the
construction is in accordance with accepted practice.

20. Recommendations, concerning work and materials;
final revised plans

He shall make recommendations to the corporation,
contractors or subcontractors, as the case may be, for
accepting or rejecting the work and materials; when the
work has been completed he shall provide the corpora-
tion, where necessary, with the revised plans and specifi-
cations for the project as carried out.

22. Presence in Trois-Rivibres and on the site
Throughout the duration of the construction work the

engineer shall maintain an office in Trois-Rivibres or
within a radius of five (5) miles of the limits of that city;
he himself or his representatives shall be present on the
site in order to more effectively ensure that his obliga-
tions under this contract are fulfilled, especially with
respect to supervision of the work and of the material
and machine testing on the site.

Concerning the contract between the owner and
the contractor, several provisions in the specifica-
tions that were prepared by the engineer and that
were part of this contract confirmed the contrac-
tor's complete subordination to the engineer with
respect to the manner of performing the work, an
area normally reserved to the contractor:

[TRANSLATION]
3. PLANS AND SPECIFICATIONS

The work to be performed is set out in the specifica-
tions and indicated on the plans prepared by Geo.
Demers, Consulting Engineer, Quebec City, and num-
bered as follows:

les renseignements, les conseils ou les instructions dont
ils auront besoin dans l'ex6cution des travaux.

16. Coordination des travaux
Il se chargera de la coordination des travaux des

divers entrepreneurs et sous-traitants en vue d'assurer le
progrbs harmonieux et rapide de la construction.

18. Qualit6 des mat6riaux, etc.
II lui incombera de contr6ler la qualit6 de tous les

mat6riaux et de la main-d'aruvre, ainsi que la confor-
mit6 de la construction aux ragles de I'art.

20. Recommandations au sujet des travaux et mat6-
riaux; plans revis6s d6finitifs

II fera A la corporation, aux entrepreneurs ou aux
sous-traitants, suivant les cas, ses recommandations en
vue de l'acceptation ou du rejet des travaux et des
mat6riaux; A la fin des travaux, il fournira A la corpora-
tion, s'il y a lieu, des plans et devis revis6s du projet tel
qu'ex6cut6.

22. Pr6sence A Trois-Rivibres et sur le chantier
Pendant toute la dur6e des travaux de construction,

l'ing6nieur tiendra succursale A Trois-Rivibres ou dans
un rayon de cinq (5) milles des limites de cette ville;
lui-m8me ou ses repr6sentants seront constamment pr6-
sents sur le chantier afin de mieux assurer l'ex6cution
des obligations que ce contrat lui impose, plus particuli6-
rement A l'6gard de la surveillance des travaux et des
essais de mat6riaux et de machines sur le chantier.

En ce qui concerne le contrat entre le propri6-
taire et l'entrepreneur, plusieurs dispositions du
devis et du cahier des charges qui ont 6t6 pr6par6es
par l'ing6nieur et qui font partie de ce contrat
confirment la subordination complAte de I'entre-
preneur A l'ing6nieur en ce qui a trait A la fagon
d'ex6cuter le travail, domaine habituellement
r6serv6 A l'entrepreneur:

3. PLANS ET DEVIS

Les travaux A effectuer sont prescrits au devis et
indiqu6s aux plans pr6par6s par Geo. Demers, Ing&
nieur-Conseil, Quebec, et num6rot6s comme suit:
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The plans and specifications for the contract also
include any additional plans or specifications that might
be issued as an addendum to those herein described in
order to alter, increase or decrease the construction
method or the nature, quality or quantity of the con-
struction work to be performed.

The tenderers may, if they wish, submit an alternate
proposal for constructing the caissons, together with
drawings and a detailed description, but it is understood
and agreed that they must submit a price for the project
set out in the present specifications and shown on the
plans in order for their tender to be considered. After
the contract has been awarded, if the alternate project is
worthy of consideration the contractor shall submit to
the engineer for approval detailed plans with complete
calculations for this alternate project.

6. SCHEDULES AND CONSTRUCTION DRAWINGS

The contractor shall order the steel for the caissons
within ten (10) days following the date on which the
contract is signed. Before the work is begun, the con-
tractor shall submit to the engineer, for approval, a work
schedule and the construction drawings required for
construction of the four (4) caissons and piers. The
schedule and construction drawings shall be accom-
panied by a permit from the Department of Transport
stating that the work can be carried out as planned
without objection and in accordance with the river navi-
gation regulations.

7. WORK METHOD

The contractor shall submit in writing to the engineer
the work method he intends to use and indicate where he
proposes to construct the caisson parts that are to be
built away from the bridge site. The engineer alone shall
be free to accept or reject this method. The contractor
alone shall be responsible for any delay or increase in
cost that may result from the rejection or the adoption
of a particular work method for carrying out any part or
the whole of the project.

8. ALTERATIONS

No alteration to the project or to the materials speci-
fied shall be accepted without written authorization
from the engineer and the Corporation. In the event the
contractor carries out such work altering the project or
the materials specified without the authorization of the
engineer and the Corporation, he shall demolish it,
remove it and redo it, or replace it according to the plans
and specifications, at his own expense, and shall not be

Les plans et devis du contrat comprennent 6galement
tout plan ou devis suppl6mentaire qui pourrait 8tre 6mis
en addenda A ceux ici d6crits, en vue de modifier,
augmenter ou diminuer la m6thode de construction, la
nature, la qualit6 ou les quantit6s des ouvrages A
construire.

Les soumissionnaires pourront, s'ils le d6sirent, pr6-
senter un projet alternatif pour la construction des cais-
sons accompagn6 de dessins et d'une description d6tail-
16e, mais il est bien entendu et convenu qu'ils doivent
soumettre un prix pour le projet prescrit au pr6sent devis
et indiqu6 aux plans pour que leur soumission soit
consid6r6e. Apras l'octroi du contrat, si le projet alterna-
tif mbrite consid6ration, I'entrepreneur devra soumettre
A l'ing6nieur, pour approbation, des plans d6taill6s avec
les calculs au complet du projet alternatif pr6sent6.

6. CPDULES ET PLANS D'EXECUTION

L'entrepreneur devra commander l'acier des caissons
dans les dix (10) jours suivant la date de la signature du
contrat. Avant le commencement des travaux, I'entre-
preneur devra soumettre A l'ing6nieur, pour approbation,
une c6dule d'ex6cution des travaux, et les plans d'ex6cu-
tion requis pour la construction des quatre (4) caissons
et piliers. La c6dule et les plans d'ex6cution devront Etre
accompagn6s d'un permis du Ministbre des Transports,
A l'effet que les travaux tels que pr6vus pourront 6tre
ex6cut6s sans objection et conform6ment aux r6glements
de la navigation fluviale.

7. MtTHODE DE TRAVAIL

L'entrepreneur devra soumettre par 6crit A l'ing6nieur
la m6thode de travail qu'il entend suivre et indiquer
l'endroit oa il se propose de construire les parties de
caissons qui doivent 6tre fabriqubes hors du site du pont.
L'ing6nieur sera seul libre d'accepter ou de refuser cette
m6thode. L'entrepreneur sera seul responsable de tout
d6lai ou de toute augmentation du coat qui pourrait
r6sulter du refus ou de l'adoption d'une m6thode parti-
culibre de travail pour I'ex6cution de toute partie ou de
tout le projet.

8. MODIFICATIONS

Aucune modification au projet ou aux mat6riaux
sp6cifi6s ne sera accept6e sans autorisation 6crite de
l'ing6nieur et de la Corporation. Au cas o6 l'entrepre-
neur aurait proc6d6 A l'ex6cution de tels travaux modi-
fiant le projet ou les mat6riaux sp6cifi6s, sans autorisa-
tion de l'ing6nieur et de la Corporation, il devra a ses
frais les d6faire ou les enlever et les refaire ou les
remplacer suivant les plans et devis, et n'aura droit A
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entitled to any compensation of any kind whatsoever for
having proceeded in this manner.

In addition, the original plans and specifications
prepared by the engineer set out in detail the way
in which the work was to be performed, from
which the contractor could not deviate without the
engineer's permission.

In light of these various contractual provisions,
can it be said that the engineer contracted obliga-
tions toward the contractor, and if so, what was
their extent?

It is, in my view, indisputable that the contract
between the owner and the engineer contained a
stipulation for a third party that is expressly set
out in clause 14 which reads as follows:

[TRANSLATION]

14. Information, advice and instructions
He [the engineer] shall make himself, or his engineers

and technicians, available at all times to the corporation,
[the owner], the contractors and the subcontractors in
order to provide them with the information, advice and
instructions they need in carrying out the work.

The scope of this provision must be determined
having regard to the terms it contains, the hierar-
chical and professional situation of the parties as
regards one another, and the common goal that
was pursued.

This stipulation, it should be noted, obliged the
engineer to provide the professional services the
contractor needed, not only those asked for by the
contractor. The obligation to provide professional
services was not dependent upon the contractor's
discretion; the services were due if they were
objectively necessary to ensure that the work was
performed in a good and workmanlike manner. An
objective rather than a subjective test must be used
to determine whether the engineer's professional
opinion was required; the criterion is the need for
guidance in order to ensure that the work be
completed successfully. The intent was to make
sure that the contractor would not perform the
work incorrectly; the engineer was obligated to
intervene whenever he knew or ought to have
known that the contractor was not carrying out its

aucun d6dommagement de quelque nature que ce soit
pour avoir ainsi proc6d6.

En outre, les plans et devis originaires pr6par6s
par l'ing6nieur prescrivent de fagon d6taill6e la
fagon d'ex6cuter le travail dont l'entrepreneur ne
peut s'6carter sans la permission de l'ing6nieur.

A la lumibre de ces diverses dispositions contrac-
tuelles, peut-on dire que l'ing6nieur a contract6 des
obligations A l'6gard de l'entrepreneur et si oui,
quelle en est l'6tendue?

Une premidre conclusion m'apparait indiscuta-
ble. Le contrat entre le propri6taire et l'ing6nieur
contient une stipulation pour autrui qui est expres-
s6ment 6nonc6e A l'article 14 et qui se lit comme
suit:

14. Renseignements, conseils et instructions
II [1'ing6nieur] se tiendra ou tiendra ses ing6nieurs et

ses techniciens, constamment A la disposition de la cor-
poration [le propri6taire], des entrepreneurs et des sous-
traitants pour leur fournir les renseignements, les con-
seils ou les instructions dont ils auront besoin dans
l'ex6cution des travaux.

La port6e de cette disposition doit 8tre pr6cis6e
en regard des termes qu'elle contient,:de la situa-
tion hi6rarchique et professionnelle des parties
l'une A l'6gard de l'autre et de l'objectif commun
qui est recherch6.

Cette stipulation, il faut le noter, oblige l'ing6-
nieur A fournir les services professionnels dont
I'entrepreneur aura besoin, non pas seulement ceux
que l'entrepreneur lui demandera. L'obligation de
fournir les services professionnels ne d6pend pas de
la discr6tion de l'entrepreneur; les services sont dus
s'ils sont objectivement n6cessaires pour assurer
l'ex6cution des travaux conform6ment aux r6gles
de l'art. C'est un critbre objectif plut6t que subjec-
tif qui doit servir A d6terminer si l'avis profession-
nel de l'ing6nieur est requis: le critbre est la n6ces-
sit6 de directives afin d'assurer que les travaux
soient men6s A bonne fin. On a voulu ainsi s'assu-
rer que l'entrepreneur ne proc6derait pas de fagon
fautive; l'ing6nieur doit intervenir chaque fois qu'il
sait ou doit savoir que la fagon de proc6der de
l'entrepreneur n'est pas conforme aux r6gles de
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work in a good and workmanlike manner. This
obligation was all the more imperative where the
contractor's error was manifest. A contractor who
adopts a clearly improper work method that will
necessarily lead to disaster is demonstrating an
incompetence which the hierarchical authority
conferred upon the engineer is specifically
designed to remedy; he is showing beyond any
doubt that he needs guidance from a professional,
namely the engineer.

This interpretation of clause 14 seems to me to
be the preferable one since, not only is it consistent
with the wording of the clause, but it is also
perfectly in accord with the authority conferred
upon the engineer. The latter was not only respon-
sible for designing the project and supervising the
work; he also had authority in an area that is
ordinarily reserved to the contractor, namely the
performance of the work, over which he had gener-
al control; the method of performance of the work
was subject to the engineer's approval.

If the engineer's authority was this complete, it
was obviously because it was felt that the com-
plexity of the technical problems, even at the level
of the carrying out of the work, required the
professional ability of an engineer. This necessarily
implied, in my view, that the parties wanted the
contractor to benefit from the engineer's expertise,
since it was on account of this expertise that the
latter was given such extensive authority. This also
implied, consequently, that the contractor was en-
titled to rely on the engineer exercising his power
of general control like a competent and diligent
professional so as to ensure that the construction
of the project would be carried out in a good and
workmanlike manner.

It is not disputed that the engineer would have
been liable toward the contractor if he had given it
erroneous advice; I do not see how the situation
can be any different where the engineer has
approved a similarly erroneous work method. In
both cases there is professional fault on the part of
the engineer, and this fault, in view of the contrac-
tual provisions as well as the engineer's hierarchi-
cal authority and professional status, is committed
towards the person who asks him for the advice or
approval; in both cases the fault results in faulty

l'art. Cette obligation est d'autant plus impbrieuse
que l'erreur de l'entrepreneur est manifeste. L'en-
trepreneur qui adopte une m6thode de travail clai-
rement fautive qui va n6cessairement entrainer un
d6sastre, d6montre une impbritie d laquelle l'auto-
rit6 hi6rarchique conf6r6e A l'ing6nieur a pr6cis6-
ment pour but de rem6dier; il 6tablit, hors de tout
doute, qu'il a besoin des directives du professionnel
qu'est l'ing6nieur.

Cette interpr6tation de l'article 14 m'apparait
d'autant plus s'imposer qu'elle est non seulement
conforme au texte, mais s'harmonise parfaitement
avec l'autorit6 conf6r6e d l'ing6nieur. Celui-ci n'est
pas seulement responsable de la conception de
l'ceuvre et de la surveillance des travaux; il a
6galement autorit6 dans un domaine qui est ordi-
nairement r6serv6 A l'entrepreneur: celui de l'ex6-
cution des travaux dont il a la haute direction; la
m6thode d'ex6cution du travail est sujette A l'ap-
probation de l'ing6nieur.

Si l'autorit6 de l'ing6nieur est aussi compl6te,
c'est 6videmment parce que l'on a cru que la
complexit6 des probl6mes techniques, mame au
niveau de l'ex~cution du travail, exigeait la comp6-
tence professionnelle de l'homme de g6nie. Ceci
implique n6cessairement, selon moi, que les parties
ont voulu faire b6n6ficier l'entrepreneur de l'exper-
tise de l'ingenieur puisque c'est A raison de celle-ci
qu'on lui a conf6r6 une autorit6 aussi 6tendue. Ceci
implique 6galement, par voie de cons6quence, que
l'entrepreneur a le droit de compter que l'ing6nieur
ex6cutera son pouvoir de haute direction comme
un professionnel comp6tent et diligent, de fagon A
assurer la construction de l'ouvrage conform6ment
aux r6gles de I'art.

Il n'est pas contest6 que l'ing6nieur aurait
engag6 sa responsabilit6 A l'6gard de l'entrepre-
neur s'il lui avait donn6 un conseil erron6; je ne
vois pas comment il peut en 8tre diff6remment
lorsque l'ing6nieur a approuv6 une m6thode de
travail pareillement erron6e. Dans un cas comme
dans l'autre, il y a faute professionnelle de la part
de l'ing6nieur et cette faute, compte tenu des
dispositions contractuelles comme de l'autorit6 hi6-
rarchique- de l'ing6nieur et de son statut profes-
sionnel, est commise A l'6gard de celui qui lui
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performance of the work by the contractor. It was
precisely in order to avoid such an occurrence that
the contractor was placed under the authority of
the engineer. In giving his approval the engineer
was accepting responsibility for the method pro-
posed by the contractor; in so doing, he was giving
professional advice, he was expressing the opinion
that the proposed work method was sound. If he
was wrong, he committed a fault towards the
person to whom he gave this advice, that is, the
contractor. The contrary view has the effect of
depriving the engineer's approval of any real sig-
nificance and of sanctioning the latter's irresponsi-
bility. If the engineer's erroneous approval does
not make him liable toward the contractor, it will
always be the latter which will in the end have to
bear the consequences of the error, since the engi-
neer who is sued by the owner as a result of an
erroneous approval he has given, will always have
the right to be indemnified by the contractor. Such
a result is unacceptable to me. If the engineer has
agreed to have the last word concerning the choice
of the work method, it is normal that he should be
liable to the person over whom he has authority if
he allows the latter to proceed in an incorrect
manner.

I therefore cannot accept the restrictive inter-
pretation of clause 14 put forward by appellants,
whereby the engineer had an obligation toward the
contractor only if he gave it advice which the latter
had formally requested. Such an interpretation
does not seem to me to be consistent with the
wording; it disregards the context; it does not take
into account the complete subordination of the
contractor to the engineer's authority in the carry-
ing out of the work; it reduces the engineer to an
essentially passive role that is not in keeping with
his professional status and that is not likely to
ensure that the work planned is carried out,
although this is the common goal of all the parties.

In support of their submissions, appellants have
cited the decisions of this Court in Bilodeau v.

demande le conseil ou l'approbation; dans les deux
cas, la faute entraine l'ex6cution fautive des tra-
vaux par I'entrepreneur. Or, c'est pr6cis6ment
cette 6ventualit6 que l'on a voulu empicher en
subordonnant I'entrepreneur A l'autorit6 de l'ing6-
nieur. En donnant son approbation, l'ing6nieur
prend n6cessairement A son compte la m6thode
propos6e par l'entrepreneur; en ce faisant, il donne
un avis professionnel, il exprime l'opinion que la
m6thode de travail propos6e est conforme aux
rbgles de l'art. S'il se trompe, il commet une faute
A l'6gard de celui A qui il a donn6 cet avis, i.e.
I'entrepreneur. Soutenir le contraire 6quivaut A
enlever toute signification veritable A l'approbation
de l'ing6nieur; c'est consacrer l'irresponsabilit6 de
ce dernier. En effet, si l'approbation fautive de
l'ing6nieur n'engage pas sa responsabilit6 A l'6gard
de l'entrepreneur, c'est toujours ce dernier qui en
d6finitive sera appel6 A subir les cons6quences de
la faute puisque l'ing6nieur, poursuivi par le pro-
pri6taire A la suite d'une approbation fautive qu'il
aurait donn6e, pourra toujours se faire indemniser
par I'entrepreneur. Une telle cons6quence m'est
inacceptable. Si l'ing6nieur a accept6 d'avoir le
dernier mot en ce qui a trait au choix de la
m6thode de travail, il est normal qu'il engage sa
responsabilit6 A l'6gard de celui qu'il est charg6 de
diriger lorsqu'il le laisse proc6der de fagon fautive.

Je ne puis donc admettre l'interpr6tation restric-
tive de l'article 14 que proposent les appelantes et
selon laquelle l'ing6nieur n'aurait d'obligation A
l'6gard de l'entrepreneur que s'il lui donne un
conseil que ce dernier a formellement demand6.
Une telle interpr6tation ne m'apparait pas con-
forme au texte; elle fait abstraction du contexte;
elle ne tient pas compte de la subordination com-
pl6te de l'entrepreneur A l'autorit6 de l'ing6nieur
en matibre d'ex6cution du travail; elle r6duit l'in-
g6nieur A un rale essentiellement passif qui con-
vient mal A son statut professionnel et qui n'est pas
de nature A assurer la r6alisation de l'ouvrage
envisag6 qui est pourtant l'objectif commun de
toutes les parties.

A l'appui de leurs pr6tentions, les appelantes ont
cit6 les arrats de cette Cour dans Bilodeau c.

[1979] I R.C.S. 155



156 DEMERS V. DUFRESNE ENGINEERING et a!. Pratte J. [1979] 1 S.C.R.

Bergeron et al." and Davie Shipbuilding et al. v.
Cargill Grain et al.. In Bilodeau the issue was
whether a supervisor whose services had been
retained by the general contractor to verify the
quality of the concrete supplied by a subcontractor
had assumed a contractual obligation toward the
latter. This Court came to the conclusion that the
obligation to supervise had been assumed only
toward the general contractor and not toward the
subcontractor; it was held that the wording of the
agreement between the general contractor and the
supervisor precluded a finding that there was a
stipulation for the benefit of a third party in
favour of the subcontractor, the supplier of con-
crete. The agreement between the general contrac-
tor and the supervisor did not in fact contain any
provision similar to clause 16 which is found here
in the contract between the owner and the engi-
neer. Furthermore, the supervisor did not have
general control over the work and was far from
having an authority as broad as that of the engi-
neer in the case at bar. Bilodeau therefore cannot
be relied upon in support of appellants' position.

As regards Cargill, I can see nothing in this
decision that can assist in determining whether a
contract contains a stipulation for the benefit of a
third person, and what is the scope of the stipula-
tion. Further, in my opinion, this decision confirms
the view that a person who, because of his autho-
rity and expertise, is in the position to carry his
point on those with whom he is dealing must
assume responsibility for his actions.

I am therefore of the opinion that under this
stipulation for the benefit of a third person the
engineer had a contractual obligation toward the
contractor not to approve, even implicitly, a
method of carrying out the work that was clearly
erroneous and that could only end in a tragedy.

The explosion of the caisson was due to a gla-
ring error in the method of performing the work
that was selected by the contractor; having failed
to take the low resistance of concrete in tension
into account, the latter did not provide for the use

4[1975] 2 S.C.R. 345.
[1978) 1 S.C.R. 570.

Bergeron et autre4 , et Davie Shipbuilding et
autres c. Cargill Grain et autres5. Dans l'arrat
Bilodeau, il s'agissait de savoir si un surveillant
dont les services avaient 6t6 retenus par l'entrepre-
neur g6n6ral pour verifier la qualit6 du b6ton
fourni par un sous-entrepreneur avait assum6 une
obligation contractuelle A l'6gard de ce dernier.
Cette Cour en est venue A la conclusion que l'obli-
gation de surveillance n'avait 6t6 prise qu'A l'6gard
de l'entrepreneur g6neral et non pas A l'6gard du
sous-entrepreneur; l'on a jug6 en somme que le
texte de l'entente intervenue entre l'entrepreneur
g6n6ral et le surveillant ne permettait pas de con-
clure A l'existence d'une stipulation pour autrui en
faveur du sous-entrepreneur, fournisseur de b6ton.
De fait, I'entente intervenue entre l'entrepreneur
g6n6ral et le surveillant ne contenait aucune dispo-
sition correspondant A l'article 16 que l'on retrouve
ici au contrat entre le propri6taire et l'ing6nieur.
De plus, le surveillant n'avait pas la direction
g6n6rale des travaux et il 6tait loin d'avoir l'auto-
rit6 de l'ing6nieur dans la pr6sente esp6ce. L'arrat
Bilodeau ne peut donc 8tre invoqu6 pour soutenir
les pr6tentions des appelantes.

Pour ce qui est de l'arrt Cargill, je n'y vois rien
qui puisse nous aider A d6terminer quand un con-
trat comporte une stipulation pour autrui et quelle
en doit 8tre la port6e. Par ailleurs, cet arrt me
semble confirmer que celui qui par son autorit6 et
son expertise est en mesure d'imposer sa fagon de
voir a ceux avec qui il transige doit assumer la
responsabilit6 de ses actes.

Je suis donc d'opinion que par le jeu de la
stipulation pour autrui, l'ing6nieur 6tait contrac-
tuellement oblig6 a l'6gard de l'entrepreneur A ne
pas approuver, m8me implicitement, une fagon
d'ex6cuter le travail qui 6tait clairement fautive et
qui devait n6cessairement se solder par une
trag6die.

L'explosion du caisson est due A une erreur
grossiare dans la m6thode d'ex6cution du travail
choisie par l'entrepreneur; celui-ci ayant omis de
tenir compte de la faible r6sistance du b6ton en
tension n'a pas pr6vu l'utilisation d'acier d'arma-

4 [1975] 2 R.C.S. 345.
s [19781 1 R.C.S. 570.
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of vertical reinforcing steel. The engineer was
aware of this incorrect method of doing the work;
if he had not been aware of it, I would have had no
hesitation in saying that he ought to have been
since this was such an enormous error. By remai-
ning silent, the engineer implicitly approved the
work method chosen by the contractor. Moreover,
he also implicitly approved the minor alteration
which consisted in adding a small quantity of
vertical reinforcing steel and which, even having
regard to the preliminary calculations made by his
representative, the engineer Forgues, was
obviously inadequate. By committing these two
errors the engineer effectively allowed the work to
be performed incorrectly, and this caused the acci-
dent. The contractor's error indicates how much he
was in need of the engineer's guidance in order to
perform the work properly; this need for guidance
gave rise to the engineer's obligation to give it to
the contractor, to see, in short, that the error be
corrected. By failing to carry out this contractual
obligation, the engineer became liable toward the
contractor. In view of this finding it is not neces-
sary for me to decide as to the engineer's liability
under arts. 1053 and 1688 C.C.

The fault of the engineer, however serious it
may be, does not however have the effect of reliev-
ing the contractor of all liability. The latter made
a first glaring error by failing to take into account
the low resistance of concrete in tension; he made
a second one, just as serious, by not paying suffi-
cient attention to the remarks of the engineer's
representative, who told him of his concern regard-
ing the caisson's ability to resist the pressure of
compressed air. Mayrand J.A. of the Court of
Appeal was correct in saying that the contractor
was guilty of [TRANSLATION] "gross negligence in
questioning the validity of what Forgues had said
and failing to study carefully the engineering prob-
lem that had been brought to [his] attention".

I therefore find that the contractor is also at
fault and must share with the engineer the respon-
sibility for the accident which is the basis of the
claim for damages.

I cannot accept that the engineer's fault is less
serious than that of the contractor or contributed

ture verticale. Cette fagon fautive de proc6der 6tait
connue de l'ing6nieur; si elle ne l'avait pas 6t6, je
n'aurais pas eu d'h6sitation A dire qu'elle aurait ddi
l'8tre tellement il s'agissait d'une erreur 6norme.
En gardant le silence, l'ing6nieur a implicitement
approuv6 la m6thode de travail choisie par l'entre-
preneur. De plus, il a aussi implicitement approuv6
la modification mineure qui consistait A ajouter
une faible quantit6 d'acier d'armature verticale et
qui, en regard mime des calculs prbliminaires que
son repr6sentant, l'ing6nieur Forgues, avait faits,
6tait manifestement inad6quate. En commettant
ces deux fautes, l'ing6nieur a effectivement permis
que les travaux soient ex6cut6s de fagon fautive, ce
qui a entrain6 l'accident. L'erreur de l'entrepre-
neur d6montre combien il avait besoin des directi-
ves de l'ing6nieur pour bien ex6cuter les travaux;
ce besoin de directives entrainait I'obligation pour
l'ing6nieur de les lui donner, de voir en somme A la
correction de l'erreur. En manquant A cet engage-
ment contractuel, l'ing6nieur a engag6 sa responsa-
bilit6 vis-A-vis l'entrepreneur. tant donn6 cette
conclusion, il ne m'est pas n6cessaire de me pro-
noncer sur I'existence de la responsabilit6 de l'ing6-
nieur en vertu des art. 1053 et 1688 C.c.

La faute de l'ing6nieur, si sbrieuse soit-elle, n'a
cependant pas pour effet de d6gager l'entrepreneur
de toute responsabilit6. Celui-ci a commis une
premiere erreur grossibre en omettant de tenir
compte de la faible r6sistance du b6ton en tension;
il en a commis une deuxibme, tout aussi s6rieuse,
en n'accordant pas une attention suffisante A l'in-
tervention du repr6sentant de l'ing6nieur qui lui
faisait part de ses inqui6tudes quant A la capacit6
du caisson de r6sister A la pouss6e de l'air com-
prim6. Le juge Mayrand de la Cour d'appel a eu
raison de dire que l'entrepreneur s'6tait rendu
coupable ad'une imprudence en mettant en doute
le bien-fond6 de l'intervention de Forgues et en
omettant d'6tudier serieusement le problame de
g6nie port6 A [son] attentions.

J'en conclus donc que l'entrepreneur est lui aussi
en faute et qu'il doit partager avec l'ing6nieur la
responsabilit6 de l'accident qui est A l'origine des
dommages r6clam6s.

Je ne puis admettre que la faute de l'ing6nieur
soit moins sbrieuse que celle de l'entrepreneur ou
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any less to the damage caused by the explosion of
the caisson. The engineer had the ultimate respon-
sibility for choosing the work method; he did not
discharge his obligations in this regard. His fault is
as great as that of the contractor; the liability
should therefore be shared equally between them.

Accordingly I am of the opinion that the appeal
should be dismissed, the cross-appeal allowed, the
decision of the Court of Appeal varied so as to
increase the amount of judgment to the sum of
$700,000 with interest at 5 per cent from summons
and an additional indemnity of 3 per cent per
annum from January 1st, 1972, with costs
throughout against appellants.

PIGEON J. (dissenting)-Appellants are the
executors of the late Georges Demers, an engineer.
They are appealing a decision of the Court of
Appeal of Quebec, [1975] C.A. 653, which held
him one-third liable for the physical damage
caused by the explosion of a caisson which
respondents ("the contractor") were in the process
of building for one of the piers of a bridge over the
St. Lawrence River at Trois-Rivibres. At trial
B61anger J., then a member of the Superior Court,
dismissed the action in which the contractor was
claiming the sum of $1,400,000 it had to spend to
rebuild the caisson, a fact which is not contested.
The Court of Appeal differed from the trial judge
on the legal consequences of the written docu-
ments invoked and the facts found by him. Leave
to appeal was granted on the condition that the
appellants challenge only these legal consequences.
Respondents cross-appeal.

It was the Corporation du pont de Trois-
Rivibres which, with the authorization of the Lieu-
tenant-Governor in Council, retained the services
of the engineer by a contract dated November 3,
1962. By this contract the engineer undertook to
prepare the plans and specifications for and super-
vise the work on the bridge project. It contains,
inter alia, the following provisions:
[TRANSLATION]
11. Construction methods and schedules, etc., of the

contractors and subcontractors
The engineer shall examine the construction methods

and schedules proposed by the contractors and subcon-

ait contribu6, dans une proportion moindre, aux
dommages caus6s par I'explosion du caisson. L'in-
g6nieur avait la responsabilit6 ultime du choix de
la m6thode de travail; il ne s'est pas acquitt6 de ses
obligations A cet 6gard. Sa faute est aussi grande
que celle de l'entrepreneur; la responsabilit6 doit
donc 8tre partag6e 6galement entre l'un et I'autre.

En cons6quence, je suis d'avis de rejeter le pour-
voi, d'accueillir le pourvoi incident et de modifier
l'arr~t de la Cour d'appel de fagon A porter le
montant du jugement d $700,000 avec int6r6t d 5
pour cent, A compter de l'assignation, et une
indemnisation suppl6mentaire de 3 pour cent par
an, A compter du premier janvier 1972, avec
d6pens dans toutes les cours contre les appelants.

LE JUGE PIGEON (dissident)-Les appelants
sont les ex6cuteurs de feu Georges Demers, ing6-
nieur. Leur pourvoi est A l'encontre d'un arret de
la Cour d'appel du Qu6bec, [1975] C.A. 653, qui
l'a tenu responsable pour un tiers, du dommage
matriel caus6 par l'explosion d'un caisson que les
intim6es (al'entrepreneur*) 6taient A construire
pour un des piliers d'un pont sur le fleuve Saint-
Laurent A Trois-Rivibres. En premiere instance, le
juge B61anger, si6geant alors en Cour superieure, a
rejet6 l'action par laquelle 1'entrepreneur r6clame
la somme de $1,400,000 qu'il a dii d6penser pour
refaire le caisson, ce qui n'est pas contest6. La
Cour d'appel a diff6r6 d'opinion avec le premier
juge sur les cons6quences juridiques des 6crits
invoqu6s et des faits constatbs. Le pourvoi a 6t6
autoris6 A la condition que les appelants ne puis-
sent contester que ces cons6quences juridiques. De
leur c6t6 les intimbes ont form6 un pourvoi
incident.

C'est la Corporation du pont de Trois-Rivibres
qui, avec l'autorisation du Lieutenant-gouverneur
en conseil, a retenu les services de l'ing6nieur par
contrat en date du 3 novembre 1962. Par ce con-
trat l'ing6nieur s'est oblig6 A pr6parer les plans et
devis et A surveiller l'ex6cution des travaux du
pont. On y trouve entre autres, les stipulations
suivantes:

11. Mthodes et programmes de construction, etc. des
entrepreneurs et sous-traitants

L'ing6nieur 6tudiera les m6thodes et programmes de
construction propos6s par les entrepreneurs et les sous-
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tractors; he shall be responsible for verifying and
approving their construction drawings and their shop
drawings.
14. Information, advice and instructions

He shall make himself, or his engineers and techni-
cians, available at all times to the corporation, the
contractors and the subcontractors in order to provide
them with the information, advice and instructions they
need in carrying out the work.
22. Presence in Trois-Rivibres and on the site

Throughout the duration of the construction work the
engineer shall maintain an office in Trois-Rivibres or
within a radius of five (5) miles of the limits of that city;
he himself or his representatives shall be present on the
site in order to more effectively ensure that his obliga-
tions under this contract are fulfilled, especially with
respect to supervision of the work and of the material
and machine testing on the site.

A fixed-price contract for the construction of
the piers was awarded to the contractor on
February 25, 1965 by the Corporation du pont de
Trois-Rivibres with the authorization of the Lieu-
tenant-Governor in Council and following a call
for tenders. The plans and specifications prepared
by the engineer, which form part of this contract,
include for each pier a steel-shelled caisson which
also serves as a cofferdam. They do not contem-
plate the use of compressed air for sinking. On this
point the specifications state as follows:

[TRANSLATION] In order to control sinking, prevent
the caisson from slipping when descending through
layers of soil with a very low resistance and keep the
caisson sinking vertically to the exact location without
deviation, the closing of some cylindrical wells by means
of covers and the injection of compressed air into the
wells shall be provided for by the contractor. Only the
wells in the corners marked with the letter "D" on the
drawings may be used for this purpose. It is expected
that the pressure in each corner shall be distributed
equally in the two wells used or that the difference in
pressure shall allow for the weight distribution in the
caisson. Any use of other wells to contain compressed air
shall be permitted by the engineer only if the resistance
of the framework has been found satisfactory for the
new pressure conditions.

The specifications also contain the following
clauses:

[TRANSLATION] The tenderers may, if they wish,
submit an alternate proposal for constructing the cais-

traitants; il sera charg6 du contr6le et de l'approbation
de leurs plans d'ex6cution et de leurs dessins d'atelier.

14. Renseignements, conseils et instructions
11 se tiendra, ou tiendra ses ing6nieurs et ses techni-

ciens, constamment A la disposition de la corporation,
des entrepreneurs et des sous-traitants pour leur fournir
les renseignements, les conseils ou les instructions dont
ils auront besoin dans l'ex6cution des travaux.
22. Pr6sence A Trois-Rivibres et sur le chantier

Pendant toute la dur6e des travaux de construction,
l'ing6nieur tiendra succursale A Trois-Rivibres ou dans
un rayon de cinq (5) milles des limites de cette ville;
lui-m6me ou ses repr6sentants seront constamment pr6-
sents sur le chantier afin de mieux assurer I'ex6cution
des obligations que ce contrat lui impose, plus particuli6-
rement A l'6gard de la surveillance des travaux et des
essais de mat6riaux et de machines sur le chantier.

Un contrat A forfait pour la construction des
piliers a 6 adjug6 A l'entrepreneur le 25 f6vrier
1965, par la Corporation du pont de Trois-Rivi-
res, avec l'autorisation du Lieutenant-gouverneur
en conseil et A la suite d'un appel d'offres. Les
plans et devis pr6par6s par l'ing6nieur et qui font
partie de ce contrat, comportent pour chaque
pilier, un caisson A parois d'acier qui sert 6gale-
ment de batardeau. Ils ne pr6voient pas l'utilisa-
tion de f'air comprim6 pour le fongage. On lit au
devis A ce sujet:

Pour contrbler l'enfoncement, pour pr6venir le glisse-
ment du caisson en passant A travers des couches de sol
de tras faible r6sistance et pour maintenir I'enfoncement
vertical du caisson A son emplacement exact sans d6via-
tion, la fermeture de certains puits cylindriques au
moyen de cloches et d'injection d'air sous pression dans
les puits devra 6tre pr6vue par l'entrepreneur. Seuls les
puits dans les coins indiqu6s par la lettre .D* sur les
dessins peuvent servir A cette fin. Il est pr6vu que la
pression dans chaque coin sera distribu6e 6galement
dans les deux puits employbs ou encore que la diff6rence
de pression tiendra compte de la distribution du poids du
caisson. Tout emploi d'autres puits pour contenir de I'air
comprim6, sera permis par l'ing6nieur seulement si la
r6sistance de la charpente aura 6t6 trouv6e satisfaisante
pour les nouvelles conditions de pression.

On trouve 6galement au devis les clauses
suivantes:

Les soumissionnaires pourront, s'ils le d6sirent, pr6-
senter un projet alternatif pour la construction des cais-
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sons, together with drawings and a detailed description,
but it is understood and agreed that they must submit a
price for the project set out in the present specifications
and shown on the plans in order for their tender to be
considered. After the contract has been awarded, if the
alternate project is worthy of consideration the contrac-
tor shall submit to the engineer for approval detailed
plans with complete calculations for this alternate
project.

The contractor shall submit in writing to the engineer
the work method he intends to use and indicate where he
proposes to construct the caisson parts that are to be
built away from the bridge site. The engineer alone shall
be free to accept or reject this method. The contractor
alone shall be responsible for any delay or increase in
cost that may result from the rejection or the adoption
of a particular work method for carrying out any part or
the whole of the project.

With its tender the contractor sent the Corpora-
tion du pont de Trois-Rivibres a letter dated
December 9, 1964, which reads in part as follows:

We are enclosing with our tender on the specified
method for the above projects a separate tender using an
alternate method of arriving at the same end result.

We are enclosing several drawings showing the vari-
ous phases that the caissons would go through using our
alternate method, as well as a schedule for this alternate
and a drawing showing method of anchorage of caissons
which would apply to either method. Further details of
this scheme are readily available, should we be the
successful tenderer.

Generally, we would use structural steel only in the
bottom 13' - 15' of the caisson and in the cofferdams.
The remainder of the caisson would be formed concrete.
If even the limited amount of steel in the bottom of the
caisson should appear to be difficult to get in time to
maintain the schedule, we could provide a dry dock and
build the caissons entirely out of reinforced concrete
without additional charge to the Corporation. Also, all
concrete, except the tr6mie concrete in the working
chamber of the caissons, would be poured in the dry by
standard methods. We would utilize false bottoms in the
caisson cells for added floatation and to seal the work
chamber to allow for excavation under compressed-air
to a depth of approximately 88' below water level. We

sons accompagnE de dessins et d'une description d6tail-
l6e, mais il est bien entendu et convenu qu'ils doivent
soumettre un prix pour le projet prescrit au pr6sent devis
et indiqu6 aux plans pour que leur soumission soit
consid6r6e. Aprbs l'octroi du contrat, si le projet alterna-
tif m6rite consid6ration, I'entrepreneur devra soumettre
A l'ing6nieur, pour approbation, des plans d6taill6s avec
les calculs au complet du projet alternatif pr6sent6.

L'entrepreneur devra soumettre par 6crit A l'ing6nieur
la m6thode de travail qu'il entend suivre et indiquer
l'endroit oi il se propose de construire les parties de
caissons qui doivent 8tre fabriqu6es hors du site du pont.
L'ing6nieur sera seul libre d'accepter ou de refuser cette
m6thode. L'entrepreneur sera seul responsable de tout
d6lai ou de toute augmentation du cofit qui pourrait
r6sulter du refus ou de l'adoption d'une m6thode parti-
culibre de travail pour l'ex6cution de toute partie ou de
tout le projet.

Avec sa soumission l'entrepreneur a adress6 d la
Corporation du pont de Trois-Rivibres une lettre
en date du 9 d6cembre 1964 oai l'on lit:

[TRADUCTION] Nous incluons avec notre soumission
bas6e sur la m6thode indiqu6e pour les projets susmen-
tionn6s une soumission distincte pr6voyant l'utilisation
d'une m6thode alternative pour arriver au m8me r6sulat
final.

Nous incluons 6galement plusieurs dessins montrant
les diffbrentes phases du fongage des caissons suivant
notre m6thode alternative ainsi qu'une description de
cette m6thode et un dessin montrant la m6thode d'im-
plantation des caissons qui s'appliquerait A l'une ou
l'autre m6thode. Si nous obtenons le contrat, nous vous
fournirons promptement des d6tails supplfmentaires de
cette m6thode.

En somme, nous n'utiliserions une charpente d'acier
que pour quelque 13' A 15' au fond du caisson et le
batardeau. Le reste du caisson serait en b6ton. S'il
s'av6rait difficile d'obtenir A temps la quantit6 d'acier
n6cessaire pour respecter nos pr6visions, nous pourrions
utiliser une cale s6che et y construire les caissons enti-
rement en b6ton arm6 sans frais suppl6mentaires pour la
Corporation. Tout le biton, except6 le b6ton mis en
place sous l'eau dans la chambre de travail des caissons,
serait coul6 A sec selon les m6thodes courantes. Nous
utiliserions de faux fonds sous les cellules du caisson
pour am6liorer la flottabilit6 et pour fermer la chambre
de travail afin de permettre l'excavation A I'air com-
prim6 jusqu'A une profondeur approximative de 88 pieds
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feel that this type of excavation is a much more predict-
able method of sinking the caisson through the soft
upper levels of the river bottom. After this stage the
false bottoms would be replaced in part with domes on
the top of the cells and excavation would then continue
by the open caisson method using a clamshell.

The drawings enclosed in this letter are mere
diagrams showing the various sinking phases under
the alternate method; hardly anything but the
elevations at the various stages planned are shown,
without any construction detail. These stages
include the use of a work chamber under com-
pressed air. Above a diagram marked [TRANSLA-
TION] "End of compressed-air method" one reads:

[TRANSLATION]

19. Erection of section XIII and put water in the three
wells and 8'O" of the excavation.

20. Erection of section XIV and remove the false
bottoms.

The contract price was for the reduced amount
which the tender submitted for the alternate
method, the latter was therefore accepted.

The caisson in question was in the shape of a
prism having a rectangular base 132 feet by 52
feet. In order to make it possible to excavate the
river bed down to sufficiently solid soil, there were
on the inside 24 cylindrical wells or cells 13 feet in
diameter in three rows of eight. The bottom and
the shell of the caisson were made of steel plate
and the inside was filled with concrete around the
cells, each being at the centre of a 16-foot square,
and the walls behind the outside shell all around
being approximately two feet thick. As indicated
in its letter of December 9, the contractor had
eliminated the steel plate cylinders which the engi-
neer had specified for each cell from the bottom. It
had instead used slipforms to pour mass concrete
in successive layers inside the caisson in the shape
required for the 24 cylindrical cells, to 56 feet in
height. It was only then that it put in place, over
the cells, steel cylinders approximately forty feet
high for the purpose of completing the sinking of
the caisson.

In order to excavate under compressed air under
the caisson the cells obviously had to be sealed.

au-dessous du niveau de l'eau. Nous pensons que ce type
d'excavation constitue une m6thode plus sfire d'implan-
tation du caisson dans les couches supbrieures molles du
lit du fleuve. Par la suite, les faux fonds seraient rempla-
c6s en partie par des d6mes au-dessus des cellules et
l'excavation se ferait A ciel ouvert avec une benne
preneuse.

Les dessins joints A cette lettre ne sont que des
diagrammes indiquant les diff6rentes phases du
fongage suivant la m6thode alternative, on n'y
montre gubre que les 616vations aux diverses 6tapes
pr6vues, sans aucun d6tail de construction. Ces
6tapes comprennent l'utilisation d'une chambre de
travail ass6ch6e A l'air comprim6. Au-dessus d'un
diagramme marqu6 aFin de la m6thode d'air com-
prim6 on lit:

19. Montage de la section XIII & posez de l'eau dans
les trois puits & 8'0" de l'excavation.

20. Montage de la section XIV & enlevez les planchers
faux.

Le prix du contrat est le montant r6duit que la
soumission comporte pour la m6thode alternative,
elle 6tait donc accept6e.

Le caisson dont il s'agit, a la forme d'un prisme
A base rectangulaire de 132 par 52 pieds de c~t6.
Pour permettre l'excavation dans le lit du fleuve
jusqu'A un sol suffisamment solide, il comporte A
l'int6rieur 24 puits ou cellules cylindriques de 13
pieds de diam~tre en trois rang6es de huit. Le fond
et les parois du caisson sont en acier, l'int6rieur est
rempli de b6ton autour des cellules, chacune 6tant
au centre d'un carr6 de 16 pieds de c6t6, les murs
du pourtour le long des parois ayant prbs de deux
pieds d'6paisseur. Comme le comporte sa lettre du
9 d6cembre, I'entrepreneur a supprim6 la paroi
d'acier que l'ing6nieur avait pr~vue pour chaque
cellule A partir du fond, et il s'est servi plut6t de
coffrages coulissants pour couler le b6ton de masse
en couches successives A l'intbrieur du caisson avec
la forme requise pour les 24 cellules cylindriques et
cela sur 56 pieds de hauteur. Ce n'est que rendu la
qu'il a install6, au-dessus des cellules, des cylindres
d'acier d'une quarantaine de pieds de hauteur en
vue de compl6ter le fongage du caisson.

Pour faire de l'excavation A l'air comprim6 sous
le caisson, il fallait 6videmment obturer les cellu-
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Steel domes were therefore bolted under each of
the 24 thirteen foot round holes, when the caisson
was built. So that the excavation could be carried
out in a compressed air work chamber the side
walls projected 7 feet below the bottom, forming
around the perimeter of the caisson what was
called the cutting edge.

In order to make the transition from the com-
pressed air excavation phase to the open excava-
tion phase the domes had to be removed from the
bottom of the cells. If the work chamber had been
flooded it would have been necessary to have this
work done under water. To avoid this difficulty the
contractor decided to remove the domes before,
rather than after, flooding the work chamber. For
this it was necessary to equalize the air pressure on
either side of the domes. This pressure was about
33 pounds per square inch, that is, over 300 tons
per dome. The steel cylinders above the concrete
therefore also had to be topped with domes in
order to keep the compressed air inside each cell
until after the last bottom dome had been
removed. It was while these domes were gradually
being removed that the caisson exploded on Sep-
tember 7, 1965: five bottom domes had been
removed and one or two other cells were under
pressure. Twelve workmen died in the disaster.

Regarding the cause of the accident, the trial
judge flatly rejected defendant's theory on the
ground that it did not provide an adequate expla-
nation. He found that the explosion of the caisson
was caused in the manner explained by the con-
tractor's expert witnesses as to whom he wrote:

[TRANSLATION] The expert witnesses Hunziker,
Newell and Lamarre are substantially in agreement in
the conclusions they draw from their structural analysis
of the caisson regarding its limited capacity to resist the
internal stresses caused by the compressed air. In their
opinion, in the engineering design calculations for the
caisson consideration was not given to the upward pres-
sure of the compressed air under the cell domes, to the
pressure of the said compressed air on all the cell walls
at 33.35 pounds per square inch or to its penetration into
the joints between the different mass concrete pours,
thereby adding uplift. Since the upper steel sections of
the cells and their anchors were strong enough to resist
the pressure, the upward thrust in a given cell went

les. On avait donc mis en place en le construisant,
un d6me d'acier boulonn6 sous chacune des 24
ouvertures de 13 pieds de diambtre. En vue de
l'excavation dans une chambre de travail ass6ch6e
A l'air comprim6, les parois lat6rales descendaient
7 pieds plus bas que le fond du caisson en formant
sur le pourtour ce qu'on a appel6 le couteau.

Pour faire la transition de la phase d'excavation
A l'air comprim6 1 la phase d'excavation A ciel
ouvert, il fallait pr6voir l'enl6vement des d6mes au
fond des cellules. Si l'on avait inond6 la chambre
de travail il aurait fallu faire ce travail sous I'eau.
Pour 6viter cette difficult6 I'entrepreneur a d6cid6
d'enlever les d6mes avant d'inonder la chambre de
travail plut6t qu'aprbs. Pour cela, il 6tait n6ces-
saire d'6quilibrer la pression d'air de chaque c6t6
de ces d6mes. C'6tait une pression d'environ 33
livres au pouce carr6, soit plus de 300 tonnes par
d6me. Les cylindres d'acier au-dessus du b6ton
devaient donc eux aussi 8tre surmont6s d'un d6me
afin de retenir f'air comprim6 d l'int6rieur de
chaque cellule jusqu'aprbs l'enl6vement du dernier
d6me inf6rieur. C'est alors que l'on proc6dait A
l'enl~vement graduel de ces d6mes que le caisson a
fait explosion le 7 septembre 1965: cinq d~mes
inf6rieurs avaient 6t6 enlev6s et une ou deux autres
cellules 6taient sous pression. Douze ouvriers ont
trouv6 la mort dans ce d6sastre.

Quant A la cause de l'accident le juge du procks
a carr6ment rejet6 la th6orie du d6fendeur en
disant qu'elle n'en donnait pas d'explication suffi-
sante. II a conclu que al'6clatement du caisson a
6t6 caus6 en la maniAre expliqu6e par les experts
de l'entrepreneurs au sujet desquels il a 6crit:

Les experts Hunziker, Newell et Lamarre sont subs-
tantiellement d'accord dans les conclusions qu'ils tirent
de leur analyse structurale du caisson sur sa capacit6
restreinte de r6sister aux efforts internes caus6s par I'air
comprim6. A leur avis, dans le calcul de g6nie civil
(engineering design) du caisson, il n'avait pas 6t6 tenu
compte de la pouss6e ascendante de l'air comprim6 sous
les d6mes des cylindres, de la pression du dit air com-
prim6 sur toutes les parois des cylindres A 33.35 livres
par pouce carr6 et de son infiltration dans les joints des
diff6rentes coul6es de b6ton de masse pour y ajouter des
sous-pressions. Comme les sections sup6rieures d'acier
des cylindres et leurs ancres 6taient assez fortes pour
r6sister A la pression, la pouss6e ascendante dans un
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down as far as the bottom of the steel cylinders and
transferred itself to the mass concrete in which the steel
was anchored. This tractive force together with the
uplift created in the concrete by the infiltration of
compressed air created a cleavage plane at the point of
least resistance.

The formal finding of the trial judge on this
point is as follows:

[TRANSLATION] The Court is convinced that the
cause of the accident is a structural defect or, in other
words, the fact that the caisson was used for an opera-
tion it was not able to support. As designed, it could not
be used for changing through cell pressurization from
sinking by means of a pressurized work chamber to open
air sinking.

Regarding liability, he first made the following
observation:

[TRANSLATION] We are not concerned here with
defendant's liability toward the owner of the undertak-
ing or toward third parties; the question must be decided
by considering the legal relationships which may have
existed between the contractor and the defendant. What
the contractor is in fact claiming is the damage it
suffered during the performance of its obligation to
deliver the final product. It is the contractor itself which
suffered the loss when the caisson exploded; it is not
even a question of damages which the owner may have
suffered and the contractor reimbursed. The contractor
suffered the loss under its contract, and in rebuilding the
caisson the contractor was fulfilling its own contractual
obligation to deliver the caisson agreed upon.

Further on he said:
[TRANSLATION] The usual division of functions be-

tween the engineer and the contractor was in general
provided for in the general and special specifications and
in the contracts with the owner; however, this division
applied only if the work was performed wholly in
accordance with defendant's plans and specifications.
For the work in connection with the alternate method, a
radical change in the responsibilities of each had been
provided for: it was the contractor which in the case of
the alternate method it had developed was to "submit to
the engineer for approval detailed plans with complete
calculations for this alternate project" . . .

It has not been proved to the Court's satisfaction that
detailed plans and complete engineering calculations
were ever completed by the contractor for pressurizing
the caisson cells, which had become a crucial step in its
alternate project. Even less has it been proved that such
plans and calculations were delivered to defendant for

cylindre donn6 descendait jusqu'au bas des parois
d'acier et se transmettait au b6ton de masse dans lequel
l'acier se trouvait ancr6. Cette force de traction jointe
aux sous-pressions cr6es dans le b6ton par l'infiltration
d'air comprim6 crbaient un plan de clivage au point de
moindre r6sistance.

La conclusion formelle du premier juge sur ce
point est la suivante:

La Cour est convaincue que la cause de l'accident est
un d6faut de structure ou si l'on veut le fait d'avoir fait
servir le caisson A une op6ration qu'il n'6tait pas apte A
subir. Tel qu'il avait 6t6 conqu, il ne pouvait servir au
transfert du fongage dans une chambre de travail pres-
suris6e au fongage A ciel ouvert en mettant ses cylindres
sous pression.

Sur la responsabilit6 il fait d'abord l'observation
suivante:

11 ne s'agit pas ici de la responsabilit6 du d6fendeur A
l'6gard du maitre de l'entreprise ni A l'6gard des tiers; la
question doit 6tre d6cid6e A l'examen des relations juri-
diques qui ont pu exister entre l'entrepreneur et le
d6fendeur. En effet, ce que l'entrepreneur r6clame c'est
le dommage qu'il a subi au cours de l'ex6cution de son
obligation de livrer le produit fini. C'est l'entepreneur
lui-mime qui a subi la perte lors de l'6clatement du
caisson: il ne s'agit m~me pas de dommages que le
propri6taire aurait subis et que l'entrepreneur aurait
rembours6s. En vertu de son contrat, c'est I'entrepreneur
qui subissait la perte et, en reconstruisant le caisson,
c'est sa propre obligation contractuelle de livrer le cais-
son convenu que l'entrepreneur remplissait.

Plus loin, il dit:
La division coutumibre des fonctions entre l'ing6nieur

et I'entrepreneur 6tait pr6vue de faron g6n6rale dans les
devis g6n6raux et sp6ciaux et dans les contrats avec le
propri6taire; mais cette division ne s'appliquait que si les
travaux 6taient ex6cut6s en entier suivant les plans et
devis du difendeur. Pour les travaux se rapportant A la
m6thode alternative, un changement radical dans les
attributions de chacun avait 6t6 pr6vu: c'est I'entrepre-
neur qui, relativement A la m6thode alternative dont il
6tait l'auteur, devait asoumettre A l'ing6nieur, pour
approbation, des plans d6taill6s avec les calculs au com-
plet du projet alternatif pr6sent6e ...

II n'a pas 6t6 prouv6 A la satisfaction de la Cour que
des plans d6taill6s et des calculs de g6nie complets aient
jamais 6t6 compl6t6s par l'entrepreneur en vue de la
pressurisation des cylindres du caisson, ce qui 6tait
devenu une 6tape cruciale de son projet alternatif.
Encore moins a-t-il 6 prouv6 que de tels plans et
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approval. The testimony of Stephen Revay, then general
manager of one of plaintiffs, who was responsible for the
management of the undertaking, of Jim Jennings, an
engineer on the project, and of Norman Both, chief
engineer of the same plaintiff, indicates rather that
complete engineering calculations for pressurizing the
cells were never made.

There is no doubt that the contractor itself caused the
loss it suffered, by going ahead with the pressurizing of
the cells using plans that were defective in this respect,
plans it had itself prepared without the appropriate
engineering calculations. The sinking procedure (Exhibit
P-11), which it had prepared, indicates that it intended
to pressurize the cells as early as June 15, 1965. It is
thus the contractor which performed the acts that
directly caused the accident by pressurizing a caisson in
accordance with its own plans, which contained a struc-
tural defect. The question here is not whether defendant
might have incurred some liability to the owner for not
having prevented the contractor from thus directly caus-
ing the accident, but whether defendant incurred liabili-
ty to the contractor for the fault the latter itself
committed.

Finally, the trial judge relieved the engineer of
any liability by stating, inter alia:

[TRANSLATION] The first document that could reveal
the contractor's intention to pressurize the cells is a
description of the sinking procedure which the contrac-
tor intended to follow, filed as Exhibit P-ll and entitled
"caisson N-2-sinking". There is no doubt that this
document does not constitute "the detailed plans with
complete calculations" which the contractor was to
submit to the engineer for approval. As we have already
seen, the evidence does not allow us to conclude that
such calculations were ever made. Moreover, the said
document was not sent to defendant but to someone who
did not have the authority to approve it, namely the
resident engineer, Jean C6t6; in his opinion this docu-
ment is a description and not a plan, it does not provide
any information on the quality of the work, and
approved detailed plans were needed. This sinking
procedure was sent to C6t6 by letter dated June 15,
1965, receipt of which C6t6 acknowledged on August 6,
1965, stating that he had forwarded it to the Quebec
City office. The evidence reveals that this document was
interpreted not as a plan sent for approval but as the
instructions provided to employees, for use on the site,
bearing no signature, copies of which were sent to the
resident engineer.

calculs aient 6t6 d6livr6s au d6fendeur pour fins d'appro-
bation. Les t6moignages de Stephen Revay, alors gbrant
g6n6ral de l'une des demanderesses, responsable de l'ad-
ministration de l'entreprise, de Jim Jennings, ing6nieur
sur le projet, de Norman Both, ing6nieur en chef de la
m8me demanderesse, d6montrent plut6t que les calculs
de g6nie complets n'avaient pas 6t6 faits en vue de la
mise sous pression des cylindres.

11 ne fait aucun doute que l'entrepreneur a 6t l'auteur
personnel de la perte qu'il a subie pour avoir proc6d6 A
la pressurisation des cylindres avec des plans d6fectueux
sous cet aspect, plans qu'il avait lui-meme pr6par6s sans
les calculs de g6nie appropri6s. La proc6dure de fongage
pi~ce P-11, qu'il avait pr6par6e, d6montre que d6s le 15
juin 1965 il avait l'intention de mettre les cylindres sous
pression. C'est donc l'entrepreneur qui a pos6 les actes
qui ont directement caus6 l'accident en mettant sous
pression un caisson conforme A ses propres plans, les-
quels comportaient un d6faut structural. 11 ne s'agit pas
ici de se demander si le d6fendeur a pu encourir un
certaine responsabilit6 vis-A-vis du propri6taire pour ne
pas avoir emp~ch6 l'entrepreneur d'ainsi causer directe-
ment I'accident, mais il s'agit de savoir si le d6fendeur a
encouru vis-A-vis de l'entrepreneur une responsabilit6
pour la faute que ce dernier a lui-m8me commise.

Enfin, le premier juge 6carte toute responsabi-
lit6 de l'ing6nieur en disant notamment:

Le premier document qui pouvait faire connaitre l'in-
tention de l'entrepreneur de mettre les cylindres sous
pression est une description de la proc6dure de fongage
que l'entrepreneur entendait suivre, produite comme
pilce P-lI et intitul6e acaisson N-2-sinkings. Il ne fait
aucun doute que ce document ne constitue pas les plans
d6taill6s avec les calculs au complets que l'entrepreneur
devait soumettre A l'ing6nieur pour approbation. Tel que
d6jA vu, la preuve ne permet pas de conclure que de tels
calculs aient jamais t6 faits. En plus, ledit document
n'a pas 6t6 transmis au d6fendeur mais A une personne
qui n'avait pas l'autorit6 pour l'approuver, soit A l'ing6-
nieur-r6sident, Jean C6t6; A son avis, ce document est
une description et non pas un plan, il ne permet pas de
se renseigner sur la qualit6 de l'ouvrage et il fallait des
plans en d6tail approuv6s. Cette proc6dure de fongage a
6t6 transmise a C6t6 par lettre du 15 juin 1965, dont
C6t6 a accus6 r6ception le 6 aofit 1965 en d6clarant qu'il
l'avait transmise au bureau de Qu6bec. La preuve r6vle
que ce document a 6t6 interpr6t6 non pas comme un
plan transmis au niveau de I'approbation mais comme
les instructions fournies aux employ6s, pour le chantier,
ne portant aucune signature, dont copies 6taient trans-
mises au niveau de l'ing6nieur-r6sident.
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The testimony of Forgues, a supervising engineer in
defendant's employ, is that as the time for pressurization
drew near he made brief calculations and went to sug-
gest to Eryaza that vertical reinforcing steel be added;
he told him about his brief calculations but received the
reply that he was being unduly anxious, that he should
not worry about this. Forgues then spoke to Jennings
and pressed his opinion. Jennings acted on the sugges-
tion, but he testified that nothing indicated to him that
this steel was necessary and that in actual fact he put it
in then to please Forgues. Adequate engineering calcula-
tions would undoubtedly have indicated that it was
necessary.

Forgue's suggestion was not made in the performance
of his duties which did not include the approval of the
detailed plans and calculations which the contractor
should have submitted; defendant's own function was
limited to the approval of calculations already made. In
spite of all this, Forgue's intervention did not even
succeed in drawing the contractor's attention to the fact
that its calculations had not been submitted and that it
was going ahead without the benefit of calculations that
had been verified and approved; it did not become aware
of the structural defect in its caisson for pressurization
purposes. Forgues's recommendation was undoubtedly
inadequate but it is not the fault which caused the
accident; his intervention did not have the effect of
making defendant assume the contractor's obligation to
prepare detailed plans and make complete calculations.
It has been established to the Court's satisfaction that
neither defendant nor his representatives Lemieux and
C6t6 were notified by Forgues before the accident of the
recommendations he had made to Eryaza and Jennings.

The Court of Appeal rightly found some errors
in this last part of judgment at trial.

It is true that the contractor failed to "submit to
the engineer for approval detailed plans with com-
plete calculations for this alternate project". How-
ever, as Mayrand J.A. said:

[TRANSLATION]... It is certain that the drawings and
the description of the alternate project were considered
satisfactory when they were proposed with the tender,
since the project was accepted by the Corporation on
February 25, 1965...

It is true that the contractor did not make
complete calculations for the pressurization of the

Le t6moignage de Forgues ing6nieur surveillant A
l'emploi du d6fendeur est A I'effet qu'A l'approche de la
pressurisation, il a fait des calculs sommaires et qu'il est
all6 sugg6rer A Eryaza d'ajouter de l'armature verticale;
il lui a parl6 de ses calculs sommaires mais il a regu la
r6ponse qu'il s'inqui6tait inutilement, qu'il ne devait pas
s'en faire. Forgues s'est alors adress6 A Jennings et a
insist6 sur son opinion. Jennings a donn6 suite A la
suggestion, mais il a t6moign6 A l'effet que rien ne lui
indiquait que cet acier 6tait n6cessaire et, qu'en r6alit6,
il l'a plac6 A ce moment pour lui faire plaisir. Des calculs
de g6nie ad6quats lui auraient sans doute fourni cette
indication.

La suggestion de Forgues n'a pas 6t6 faite dans
l'ex6cution de ses fonctions qui n'incluaient pas l'appro-
bation des plans d6taill6s et des calculs qu'aurait dfi
soumettre l'entrepreneur; la fonction du d6fendeur lui-
m~me se limitait A l'approbation de calculs d6ji faits.
Malgr6 tout, l'intervention de Forgues n'a m~me pas
r6ussi A 6veiller l'attention de l'entrepreneur sur le fait
que ses calculs n'avaient pas 6t6 soumis et qu'il proc6-
dait sans le b6n6fice de calculs v6rifi6s et approuv6s; il
n'a pas pris conscience du d6faut de structure de son
caisson pour fins de pressurisation. La recommandation
de Forgues 6tait sans doute insuffisante mais elle n'est
pas la faute qui a caus6 l'accident; son intervention n'a
pas eu pour effet de faire assumer par le d6fendeur
l'obligation de l'entrepreneur de pr6parer des plans
d6taill6s et d'effectuer des calculs complets. II a 6t6
6tabli A la satisfaction de la Cour que ni le d6fendeur, ni
ses repr6sentants Lemieux et Ct6, n'ont 6t6 avertis par
Forgues avant l'accident des recommandations qu'il
avait faites A Eryaza et A Jennings.

La Cour d'appel a eu raison de relever certaines
erreurs dans cette dernibre partie du jugement de
premibre instance.

Il est bien vrai que l'entrepreneur a fait d6faut
de asoumettre A l'ing6nieur pour approbation, des
plans d6taill6s avec les calculs au complet du
projet alternatif pr6sent6p. Mais, comme le dit le
juge Mayrand:
... Il est certain que les dessins et la description du
projet alternatif, au moment od ils ont 6t6 propos6s avec
la soumission ont 6t6 jug6s satisfaisants puisque le projet
a 6t6 accept6 par la Corporation le 25 f6vrier 1965 ...

Il est bien vrai que l'entrepreneur n'a pas fait de
calculs complets en vue de la mise sous pression
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caisson cells. However, the engineer's representa-
tive responsible for supervising the work allowed
the work to go ahead without them.

It is true that the 37-page document entitled
"Caisson sinking Pier N-2" does not constitute
detailed plans with complete calculations. How-
ever, it must be noted that on June 15 three copies
of it were sent by the contractor together with a
letter addressed to the engineer's representative in
Trois-Rivibres, the resident engineer Jean Ct6,
and marked "Attention: Mr. Yvan Forgues". A
letter was sent in reply, on the engineer's letter-
head, which read as follows:

[TRANSLATION]

Mr. J. 0. Jennings
Project Manager
Dufresne-McNamara
Trois-Rivibres Work Site
P.O. Box 1224, Trois-Rivi
Que.

Trois-Rivibres, August 6, 1965

Re Trois-Rivibres Bridge-PHASE III Sinking proce-
dure for caisson N-2

Dear Sir:
We acknowledge receipt of your letter of June 15 last

as well as three copies of your report describing to us the
procedure you intend to use for installing caisson N-2.

We have sent your report to our Quebec City Office
and will inform you of their comments if need be.

Yours truly,
Jean C6t6, p. eng.
Project Engineer

JC/ma

This letter was signed by the engineer's repre-
sentative, who was in charge of the office he
maintained in Trois-Rivibres as required by his
contract. In the circumstances, the engineer
cannot be heard to say that what was sent to his
representative should not be considered as deliv-
ered to himself. Nor may he contend that this was
not what the contract required. If he was not
satisfied with the document he should have said so
or had someone else say so to the contractor.
However, his representative sent a letter a month
later that amounted to an approval subject to

des cellules du caisson. Mais le repr6sentant de
l'ing6nieur charg6 de la surveillance des travaux
les a laiss6s se poursuivre sans cela.

Il est bien vrai que le document de 37 pages
intitul6: aCaisson sinking Pier N-2b ne constitue
pas des plans d6taill6s avec des calculs au complet.
Mais il faut consid6rer que le 15 juin, trois copies
en ont 6 transmises par l'entrepreneur avec une
lettre adress6e au repr6sentant de l'ing6nieur A
Trois-Rivibres, l'ing6nieur r6sident Jean C6t6, avec
l'indication: KAttention: Mr. Yvan Forgueso. A la
suite de cet envoi, une lettre a 6t6 adress6e sur
papier A en-tate de l'ing6nieur se lisant comme
suit:

Trois-Rivibres, le 6 aofit 1965
Monsieur J. 0. Jennings,
Project Manager,
Dufresne-McNamara,
Chantier de Trois-Riviares,
C.P. 1224, Trois-Rivibres,
P. QuE.
Re: Pont de Trois-RivibreS-PHASE III Proc6dure d'en-

foncement du caisson N-2
Monsieur,

Nous accusons r6ception de votre lettre en date du 15
juin dernier ainsi que trois copies de votre rapport nous
d6crivant la prod6cure que vous entendez utiliser pour
l'implantation du caisson N-2.

Nous avons transmis votre rapport A notre Bureau de
Quabec et nous vous ferons part de leurs commentaires
s'il y a lieu.

Bien A vous,
Jean Ct6, ing.
Ing6nieur du projet

JC/ma

Le signataire de cette lettre 6tait le repr6sentant
de l'ing6nieur, en charge du bureau qu'il tenait A
Trois-Rivibres comme son contrat l'y obligeait.
Dans les circonstances, l'ing6nieur n'est pas rece-
vable A pr6tendre que ce qui a 6t6 remis A son
repr6sentant ne doit pas 6tre consid6r6 comme
livr6 A lui-mAme. II n'est pas davantage recevable A
pr6tendre que ce n'6tait pas ce que le contrat
exigeait. S'il n'6tait pas satisfait du document il lui
fallait le dire ou le faire dire A l'entrepreneur. Au
contraire, son representant a adress6 plus d'un
mois plus tard, une lettre qui 6quivaut A une
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further comments. I see nothing in the evidence
that could be considered a comment on this docu-
ment, except perhaps Forgues's visit to Eryasa and
Jennings on August 19 or 20.

In my opinion the trial judge erred in finding
that Forgues was not doing this in the performance
of his duties. He was not a clerk, but the supervis-
ing engineer. He was there as the engineer's repre-
sentative, in fulfillment of the latter's obligation to
be present on the work site and to provide the
contractor with the information, advice and
instructions he needed. As a rule it is the duty of
the engineer in charge to make all necessary calcu-
lations, and in the circumstances he could not
evade this obligation. In any event, the clause in
the contractor's contract could not have the effect
of limiting Forgues's duties. Moreover, it would be
a misconception of the function of a supervising
engineer to suggest that he may not do any calcu-
lations himself and should merely verify those that
are submitted to him; this would be to condemn
him to ineffectiveness. Making one's own calcula-
tions on the basis one feels is appropriate is a
perfectly legitimate means of verifying the calcula-
tions made by others and is much more reliable
than mere checking.

In finding the engineer liable, Mayrand J.A.
wrote:

[TRANSLATION] The engineer Demers did not act
with the necessary diligence in performing his contractu-
al obligations. It was his duty to examine the document
filed as Exhibit P-Il (Caisson Sinking) immediately, to
warn the contractor of the defects in the proposed
sinking procedure, to require detailed plans and com-
plete calculations, in short not to let the contractor
proceed with work for which he had not approved the
plans. Even though the contractor undertook to provide
plans and make calculations that are usually the respon-
sibility of the engineer, it does not follow that the
contractor assumed the entire function and the entire
responsibility of the engineer to whom he was to submit
plans for approval. The subordination of the appellant
contractor to the authority of the respondent engineer is
reflected in the contracts between each of them and the
Corporation. Moreover, the contractor submitted with
good grace to the authority of the engineer when the
resident engineer Yvan Forgues, the representative of

approbation sous r6serve de commentaires ult6-
rieurs. Rien dans la preuve ne me parait suscepti-
ble d'6tre consid6r6 comme un commentaire sur ce
document, si ce n'est la visite de Forgues A Eryasa
et A Jennings le 19 ou 20 aofit.

A mon avis le premier juge fait erreur en consi-
d6rant que Forgues ne faisait pas cela dans l'ex6-
cution de ses fonctions. Il n'6tait pas un commis,
mais l'ingenieur surveillant. II 6tait IA A titre de
repr6sentant de l'ing6nieur, en ex6cution de l'obli-
gation de ce dernier d'Etre pr6sent sur les lieux des
travaux et de fournir A l'entrepreneur les rensei-
gnements, les conseils ou les instructions dont il
avait besoin. C'est A l'ing6nieur en charge qu'il
appartient en principe de faire les calculs n6cessai-
res et, dans les circonstances, il ne pouvait se
soustraire A cette obligation. De toute fagon, la
clause du contrat de l'entrepreneur ne pouvait
avoir pour effet de restreindre les fonctions de
Forgues. De plus, c'est se m6prendre sur la fonc-
tion d'un ing6nieur surveillant que de vouloir qu'il
ne fasse lui-mime aucun calcul et se contente de
v6rifier ceux qu'on lui pr6sente, c'est le condamner
A l'inefficacit6. Faire soi-m~me les calculs sur la
base que l'on croit convenable est un moyen par-
faitement l6gitime de v6rifier ceux qui ont 6t6 faits
par d'autres et bien plus stir que la v6rification
directe.

Pour conclure A la responsabilit6 de l'ing6nieur,
le juge Mayrand 6crit:

L'ing6nieur Demers n'a pas agi avec la diligence
requise pour ex6cuter ses obligations contractuelles. 11
6tait de son devoir d'examiner sans d6lai le document
produit comme pi6ce P-11 (Caisson Sinking), de pr6ve-
nir l'entrepreneur des d6fectuosit6s de la proc6dure
d'implantation propos6e, d'exiger des plans d6taill6s et
des calculs complets, enfin de ne pas laisser l'entrepre-
neur proc6der A l'ex6cution de travaux dont les plans
n'avaient pas requ son approbation. MEme si l'entrepre-
neur s'est engag6 A fournir des plans et A faire des
calculs qui sont ordinairement du ressort de l'ing6nieur,
il ne s'ensuit pas que cet entrepreneur a assum6 I'entibre
fonction et I'entibre responsabilit6 de l'ing6nieur A qui il
doit soumettre des plans pour les faire approuver. La
subordination de l'entrepreneur appelant A l'autorit6 de
l'ing6nieur intim6 se refl6te dans les contrats liant
chacun d'eux A la Corporation. Effectivement, I'entre-
preneur s'est prt6 de bonne grAce au contr6le de I'ing6-
nieur quand l'ing6nieur r6sident Yvan Forgues, repr6-
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engineer Demers on the site, insisted on a reinforcement
of the caisson's structure.

Let us examine what effect this intervention by engi-
neer Yvan Forgues may have on the liability of the
parties. This engineer, who was responsible on behalf of
respondent Demers for supervising the performance of
the work, became concerned. He made brief calculations
and came to the conclusion that the structure of the
caisson was not strong enough to resist the forces it
would be subjected to. On or about August 19, 1965 he
told two engineers employed by the contractor, Eryasa
and Jennings, about his concern. The latter tried to
reassure him; owing to his insistence, however, they
agreed to reinforce the caisson structure by means of
380 steel bars; this was vertical reinforcing steel between
the fifteenth and sixteenth pours, near the top to provide
greater resistance to the caisson cells. Jennings needed a
little convincing since the plans that had been prepared
did not provide for such reinforcement, but he agreed to
add the reinforcement recommended. This expedient
proved to be too late, and insufficient to prevent the
disaster which occurred a few weeks later.

The suggestion made by Forgues, the engineer repre-
senting respondent, to Eryasa and Jennings, represent-
ing appellants, has a bearing on the responsibility of the
parties. It was enough to alert the contractor and invite
him to take a second careful look at the incomplete
calculations that had already been made, or to make the
calculations that had been omitted. The strength of the
caisson structure having been questioned by the resident
engineer, Eryasa and Jennings should have revised the
plans and calculations and had them approved by the
engineer. Instead they allayed Forgues's apprehensions,
merely looking at his brief calculations and following his
inadequate recommendations. The initial error made by
the contractor's engineers, who had not provided
detailed plans and complete calculations from the
outset, was then compounded by their gross negligence
in doubting the validity of what Forgues had said and
failing to study carefully the engineering problem that
had been brought to their attention.

On the other hand, Forgues's suggestion was insuffi-
cient to relieve respondent engineer, whom he represent-
ed, from responsibility. Since he was responsible for
supervising the work, he should not have allowed work
which had not received the express approval of the
engineer to be carried out; moreover, having himself
noted the structural weakness of the caisson, he should
have given notice of it not only to the contractor's
representatives but also to respondent engineer, whose
supervisory obligation he was carrying out. Once the

sentant de l'ing6nieur Demers sur le chantier, a exig6 un
renforcement de la structure du caisson.

Examinons quelle incidence cette intervention de l'in-
g6nieur Yvan Forgues peut avoir sur la responsabilit6
des parties. Des inqui6tudes naissent dans I'esprit de cet
ing6nieur charg6 pour le compte de l'intim6 Demers de
surveiller l'ex6cution des travaux. II fait des calculs
sommaires et en vient A la conclusion que la structure du
caisson n'a pas la solidit6 requise pour r6sister aux forces
auxquelles elle sera soumise. Le ou vers le 19 aotit 1965,
il fait part de ses inqui6tudes A deux ingenieurs A
l'emploi de l'entrepreneur: Eryasa et Jennings. Ces der-
niers tentent de le rassurer; vu son insistance, ils consen-
tent toutefois A renforcer la structure du caisson au
moyen de 380 tiges d'acier; il s'agit d'un acier d'arma-
ture verticale entre les 15e et 16e coul6es, prbs du
sommet, pour offrir plus de r6sistance A la tension qui
doit r6sulter de la mise sous pression des cellules du
caisson. Jennings s'est fait prier un peu, vu que les plans
pr6par6s ne pr6voyaient pas ce renforcement, mais il a
consenti A ajouter l'armature recommand6e. Ce palliatif
s'est av6r6 tardif et insuffisant pour emp&cher le d6sas-
tre qui s'est produit quelques semaines plus tard.

L'intervention de Forgues, ing6nieur repr6sentant de
l'intim6, auprds de Eryasa et Jennings, repr6sentants des
appelantes, a une incidence sur la responsabilit6 des
parties. Elle 6tait suffisante pour alerter l'entrepreneur
et l'engager A reprendre sbrieusement les calculs incom-
plets d6jA faits ou A faire les calculs omis. La solidit6 de
la structure du caisson 6tant mise en doute par l'ing6-
nieur r6sident, Eryasa et Jennings auraient dfi reviser
plans et calculs et les faire approuver par l'ing6nieur. Au
lieu de cela, ils apaisent les appr6hensions de Forgues et
se contentent d'observer ses calculs sommaires et de
suivre ses recommandations inad6quates. L'erreur ini-
tiale des ing6nieurs de l'entrepreneur, qui n'avaient pas
fourni d6s le d6but des plans d6taill6s et des calculs
complets, s'est alors doubl6e d'une imprudence grave en
mettant en doute le bien fond6 de l'intervention de
Forgues et en omettant d'6tudier sbrieusement le probl-
me de g6nie port6 i leur attention.

D'autre part, l'intervention de Forgues 6tait insuffi-
sante pour d6gager la responsabilit6 de l'ing6nieur
intim6 qu'il repr6sentait. Charg6 de la surveillance des
travaux, il ne devait pas permettre que des travaux qui
n'avaient pas requ l'approbation expresse de l'ing6nieur
soient ex6cut6s; de plus, constatant lui-meme la faiblesse
structurale du caisson, il se devait de la d6noncer non
seulement aux repr6sentants de I'entrepreneur, mais
aussi A l'ing6nieur intim6 dont il ex6cutait I'obligation de
surveillance. L'ing6nieur alert6 aurait pu se saisir du
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engineer had been alerted he could have studied the
problem raised, halted the dangerous work and rectified
the structural weakness of the caisson more effectively.
Finally, Forgues, the engineer's representative on the
site, had an obligation to provide the contractor, which
was represented at the time by two engineers, with the
advice and instructions they needed in carrying out the
work (J.R. Vol. 2, p. 205). Instead of definite instruc-
tions, he gave them only adequate advice. Even though
he was not responsible for approving the plans, his site
supervision duties required more effective intervention
with the contractor and notification to the engineer of
the dangerous situation that was being created.

Against this reasoning counsel for the engineer
argued that we are not dealing here with a defect
in the plans but solely with a bad work method
adopted by the contractor. The caisson as con-
structed would have been entirely satisfactory as a
bridge pier, since the concrete would then have
been loaded only in compression. Furthermore, no
difficulties would have been encountered during
construction if the first method proposed for
changing from the compressed air excavation
phase had been followed. Moreover, the plans for
the caisson which were approved by the engineer
on May 4 and June 18 do not contain any defects
and do not necessarily involve pressurizing the
cells.

All this is true, but the fact remains that the
document sent on June 15, "Caisson sinking-Pier
N-2", constituted formal notice to the engineer of
the contractor's intention to pressurize the cells
instead of flooding the work chamber before
removing the bottom domes. As Rinfret J.A.
pointed out, a clause in the specifications which I
quoted at the outset obliges the contractor to
"submit in writing to the engineer the work
method he intends to use" and the engineer "alone
shall be free to accept or reject this method". The
document sent on June 15 undoubtedly constitutes
this request for approval of the work method and,
as we have seen, I think that it must be concluded
from the correspondence and attitude of the par-
ties that the engineer approved it as such.

probldme soulev6, arrater la poursuite de travaux dange-
reux et rem6dier plus efficacement A la faiblesse structu-
rale du caisson. Enfin Forgues, repr6sentant de l'ing6-
nieur sur le chantier, avait l'obligation de fournir A
l'entrepreneur, repr6sent6 en l'occurrence par deux ing6-
nieurs, des conseils et des instructions dont ils avaient
besoin dans l'ex6cution de leurs travaux (d.c. vol. 2, p.
205). Plutit que des instructions fermes, il ne leur a
donn6 que des conseils inad6quats. Mme s'il n'6tait pas
charg6 de l'approbation des plans, ses devoirs de surveil-
lance sur le chantier exigeaient une intervention plus
efficace aupras de l'entrepreneur et une d6nonciation
auprbs de l'ing6nieur de la situation dangereuse que l'on
cr6ait.

A l'encontre de ce raisonnement l'avocat de
l'ing6nieur fait valoir qu'il ne s'agit pas en l'occur-
rence d'un d6faut dans les plans de l'ouvrage, mais
uniquement d'une mauvaise m6thode de travail
adopt6e par l'entrepreneur. Le caisson tel que
construit aurait 6t6 entibrement satisfaisant
comme pilier du pont, car le b6ton n'y aurait 6
charg6 qu'en compression. De plus, on n'aurait
6prouv6 aucune difficult6 pendant la construction
si l'on s'en 6tait tenu A la premiere m6thode propo-
s6e pour passer de la phase d'excavation A l'air
comprim6 A la phase d'excavation A ciel ouvert. Au
surplus, les plans du caisson qui ont 6t6 approuv6s
par l'ing6nieur le 4 mai et le 18 juin, ne compor-
tent aucun d6faut et n'impliquent pas n6cessaire-
ment la mise sous pression des cellules.

Tout cela est vrai, mais il n'en reste pas moins
que le document transmis le 15 juin, .Caisson
sinking-Pier N-2, constituait un avis formel A
l'ing6nieur de l'intention de l'entrepreneur de
mettre les cellules sous pression au lieu d'inonder
la chambre de travail avant l'enl6vement des
d6mes sous les cellules. Comme le signale le juge
Rinfret, une clause du devis ou cahier des charges
que j'ai cit6e au d6but, oblige l'entrepreneur A
asoumettre par 6crit A l'ing6nieur la m6thode de
travail qu'il entend suivre, et l'ing6nieur est useul
libre d'accepter ou de refuser cette m6thode,. Le
document transmis le 15 juin constitue indubita-
blement cette demande d'approbation de la
m6thode de travail et, comme on l'a vu, je crois
qu'il faut conclure de la correspondance et de
l'attitude des parties que l'ing6nieur l'a approuv6e
telle quelle.
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Near the beginning of the document one reads:
In acting as a cofferdam, the 18" outside wall will

extend as much as 20' above the water and may be
subjected to as much as 18' of water head. To resist this
pressure it acts as a cantilever. In view of this, the
concrete has to be very well controlled in order to have a
definite knowledge of when the required strengths will
occur. The alternative is a delay in the sinking process
and/or possible structural problems.

The inside concrete is less important as in principle, it
is a ballast. However, there are portions of it that act
structurally as in the case of the first 2' thick slab over
the work chamber and at one phase of the operation, the
dredging wells are covered and the wells pressurized,
thus creating tension in the concrete between the wells.
For these reasons, special care has to be taken to
produce and place good, uniform concrete in all phases
of the work.

Special note should be taken of the sentence I
have underlined. It indicated to the engineer that
the method which the contractor intended to use
would have the effect of putting the concrete
around the cells in tension. Concrete has a very
low resistance in tension, which goes down to zero
between successive layers. This means that rein-
forcing steel had to be provided in sufficient quan-
tity to resist the heavy load due to compressed air
at 33 pounds per square inch, or over two tons per
square foot.

The reinforcing steel plan was never submitted
for the engineer's approval; he was given only the
plans for the steel structure of the caisson to
approve. This plan, which was prepared by the
contractor, is entitled "Caisson N-2. Reinforcing
steel details in mass concrete". It is not dated. It is
marked as follows: "Designed M.E. (Muzaffer
Eryasa) Drawn P.B.". There is nothing in the
blanks marked "Checked" and "Approved". We
know, however, that reinforcing steel was placed in
the concrete in accordance with this plan or
equivalent sketches. The plan was available to
Forgues, who, being the person who was to check
the quantity of steel put in, was aware of it.

This plan contained an extremely serious defect:
it provided for horizontal reinforcing steel only
while the work method adopted by the contractor
and submitted to the engineer implied that the

Au d6but de cc document on lit:
[TRADUCTION] En servant de batardeau, le mur ext6-

rieur de 18" pourra s'6lever jusqu'A 20' au-dessus de
l'eau et 8tre soumis A une pression d'eau de 18'. Pour
r6sister A cette pression, il travaille en porte-A-faux. Pour
cette raison, le b6ton doit etre parfaitement contr616 afm
de savoir exactement quand il aura la r6sistance requise.
Autrement on retarde le processus de fongage et/ou on
risque des probl6mes de structure.

Le b6ton int6rieur est moins important puisqu'en prin-
cipe c'est un ballast. Cependant, certaines parties tra-
vaillent en structure, comme c'est le cas de la premiare
dalle de 2' d'6paisseur au-dessus de la chambre de
travail et, A un certain stade de l'op6ration, les puits
d'excavation sont recouverts et pressuris6s, chargeant
ainsi en tension le b6ton entre les puits. Pour ces raisons,
on doit accorder une attention sp6ciale A la fabrication
et A la coul6e pour obtenir un b6ton uniforme et de
qualit6, tout le long des travaux.

II faut noter sp6cialement la phrase que j'ai
soulign6e. Elle signale A l'ing6nieur que la m6thode
que l'entrepreneur entend suivre aura pour effet de
charger en tension le b6ton autour des cellules. Or,
le b6ton a en tension une r6sistance trbs faible qui
devient nulle entre couches successives. C'est donc
dire qu'il fallait pr6voir de I'acier d'armature en
quantit6 suffisante pour r6sister A la forte charge
qu'implique de f'air comprim6 A 33 livres au pouce
carr6, soit plus de deux tonnes au pied carr6.

Le plan d'acier d'armature n'a jamais 6t6
soumis A l'approbation de l'ing6nieur, on lui a fait
approuver seulement les plans de la structure
d'acier du caisson. Ce plan pr6par6 par I'entrepre-
neur est intitul6 *Caisson N-2. Reinforcing steel
details in mass concretes. II n'est pas dat6. II porte
les indications: (Designed M.E. (Muzaffer Eryasa)
Drawn P.B.P. En regard des mots: *Checked, et
cApprovedo, il n'y a rien. On sait cependant que
c'est d'aprbs ce plan-A ou des esquisses 6quivalen-
tes, qu'on a pos6 l'acier d'armature dans le b6ton.
Le plan 6tait A la disposition de Forgues et celui-ci
qui devait v6rifier la quantit6 d'acier pos6, en a
pris connaissance.

Ce plan comportait un d6faut extr8mement
grave: il ne pr6voyait que de I'armature horizon-
tale alors que la m6thode de travail adopt6e par
l'entrepreneur et soumise A l'ing6nieur impliquait
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cells would be subjected to a great deal of tension
vertically as well as horizontally, since compressed
air was to be put in. It is a well-known fact, an
elementary law of physics: a compressed gas exerts
equal pressure in all directions on the walls of the
vessel in which it is contained.

It was only as the time for pressurizing the cells
drew near that Forgues became concerned about
this problem. Concrete had been poured without
vertical reinforcing steel to a height of about forty
feet. Rather than pausing to consider the problem
in its entirety, Forgues concerned himself with the
anchoring of the steel cylinders to the concrete. He
made the following calculations:
[TRANSLATION)

Anchor bars of 1" o @ 12" c/c
41 anchor bars required= 41x .785 = 32.2""
Maximum stress in tension permitted on the cells:

32.2 x 18,000 = 580,000# -- 580 Kips

Air pressure capable of causing this maximum stress:
580,000 = 30,5#/""
132"' x 144
(1 3'o)

Weight of concrete for anchor bars 4' (3'-10") in the
concrete:

(16 x 16) - 7r 2 = 1241"
6.5

Volume: 124 x 4 = 18.4 c.y.
27

That is a weight of 73.6 Kips

As indicated by a diagram beside his calcula-
tions, Forgues calculated the weight of the con-
crete per cell starting with the 16-foot square
within which each lies. He accordingly subtracted
from the area of a 16-foot square that of a 13-foot
circle. Next, in order to compute the volume of
concrete for the net area of 124 square feet thus
obtained, he multiplied it by the height, 4 feet, and
divided by 27 to obtain this volume in cubic yards.
Finally, he noted as the weight of this volume of
concrete: 73.6 Kips.

It can be seen that, according to his calculations,
the pressure exerted by the compressed air on each
of the steel cylinders over the concrete cells was, at
30/ pounds per square inch, 580,000 pounds, or

que les cellules seraient soumises A une forte ten-
sion dans le sens vertical comme dans le sens
horizontal, puisqu'on devait y mettre de f'air com-
prim6. C'est un fait absolument notoire, une loi
616mentaire de la physique: un gaz comprim6
exerce une pression 6gale en tous sens sur les
parois du r6cipient.

Ce n'est qu'd l'approche de la mise en pression
des cellules que Forgues s'est pr6occup6 de ce
probl6me. On avait coul6 du b6ton sans armature
verticale sur une quarantaine de pieds de hauteur.
Plut6t que de s'arreter A consid6rer le probl6me
dans son entier, Forgues s'est pr6occup6 de I'an-
crage des cylindres d'acier au b&ton. II a fait les
calculs suivants:

Ancrages de 1" o @ 12" c/c
41 ancrages requis = 41 x .785 = 32.2""
Effort max. en tension permis sur les puits:
32.2 x 18,000 = 580,000# -- 580 Kips

Pression d'air pouvant causer cette tension max.:
580,000 = 30,5# /""

132"' x 144
(1 3'o)

Poids du b6ton pour une longueur d'ancrage de 4'
(3'-10") dans le b6ton:

(16 x 16) - 7r 2 = 124"'
6.5 \

Volume: 124 x 4 = 18.4 v.c.
27

Soit un poids de 73.6 Kips

Comme l'indique un diagramme en marge de ses
calculs, Forgues a calcul6 le poids du b6ton par
cellule en partant du carr6 de 16 pieds A l'int6rieur
duquel elle se trouve. II a donc soustrait de la
surface d'un carr6 de 16 pieds, celle d'un cercle de
13 pieds. Ensuite, pour calculer le volume du b6ton
en partant de la surface nette de 124 pieds carr6s
ainsi obtenue, il l'a multipli6e par la hauteur, 4
pieds, et divis6e par 27 pour obtenir ce volume en
verges cubes. Enfin, il a not6 comme poids de ce
volume de b6ton: 73.6 Kips.

On constate que, d'aprbs ces calculs, la pression
exerc6e par f'air comprim6 sur chacun des cylin-
dres d'acier au sommet des cellules de b6ton repr6-
sente, A 30 livres au pouce carr6, 580,000 livres
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290 tons. On the other hand the weight of the
concrete to which each cylinder was to be
anchored was only 73,600 pounds, that is slightly
less than 37 tons. The deficiency was enormous.

However, Forgues calculated the weight of the
concrete per cell only for the 16-foot square within
which each was located. In actual fact these
squares were not physically separate from one
another, the concrete was poured in monolithic
layers and the horizontal reinforcing steel was
uninterrupted. This is why, despite the inadequacy
of the anchoring of the steel cylinders, the explo-
sion did not occur when the first was pressurized,
but only when a sufficient number had been press-
urized for the total vertical tension to exceed the
weight of the concrete effectively tied to them.

When Forgues conveyed his apprehensions to
Eryasa, an engineer employed by the contractor,
the designer of the reinforcing steel plan, the latter
would not listen to him. Forgues went to see
Jennings, who was the engineer in charge of the
site for the contractor and who had authority over
Eryasa. It was then decided to add vertical rein-
forcing steel. According to Jennings this vertical
reinforcement was inserted in the 6-foot layer
preceding the 4-foot layer to which the steel cylin-
ders we later anchored. A further 3-foot layer of
concrete was then poured on top. There was thus a
total thickness of about 13 feet of concrete, more
or less well tied to the steel cylinders. The calcula-
tions made by Forgues show how insufficient this
was. In all, this made only about 120 tons of
weight per cell as against 290 tons of tension. Even
with the addition of the vertical reinforcing steel,
barely one-quarter of the concrete was pretty well
tied to the cylinders filled with compressed air,
without taking into account the posssible effect of
infiltrations of compressed air between concrete
layers.

I have considered it necessary to reproduce
Forgues's calculations and to indicate what deduc-
tions are to be made from them in order to show
fully the enormity of the faults which caused the
disaster.

soit 290 tonnes. D'un autre c6t6 le poids du b6ton
auquel les ancrages de chaque cylindre vont 8tre
fix6s ne repr6sente que 73,600 livres, soit un peu
moins de 37 tonnes. L'insuffisance est 6norme.

Mais, Forgues a calcul6 le poids du b6ton par
cellule seulement pour le carr6 de 16 pieds A
l'int6rieur duquel elle se trouve. En r6alit6, ces
carr6s ne sont pas physiquement s6par6s les uns
des autres, le b6ton a 6t6 coul6 en couches monoli-
thiques et l'armature horizontale est ininterrom-
pue. C'est ce qui fera que, malgr6 l'insuffisance de
l'ancrage des cylindres d'acier, I'explosion ne se
produira pas quand le premier sera mis sous pres-
sion, mais seulement lorsqu'un nombre suffisant en
aura 6t6 mis sous pression pour que la tension
verticale totale d6passe le poids du b6ton qui y
6tait effectivement reli6.

Lorsque Forgues fit part de ses appr6hensions A
Eryasa, ing6nieur A l'emploi de l'entrepreneur et
auteur du plan d'armature, ce dernier ne voulut
rien entendre. Forgues alla voir Jennings, ing6-
nieur en charge du chantier pour le compte de
l'entrepreneur et qui avait Eryasa sous ses ordres.
II fut alors d6cid6 d'ajouter de l'armature verti-
cale. D'aprbs Jennings cette armature verticale a
6 ajout6e A la couche de 6 pieds pr6c6dant celle
de 4 pieds A laquelle les cylindres d'acier ont 6t
ancr6s. De plus, on a coul6 3 pieds de b6ton
par-dessus celle-ld. On s'est donc trouv6 A avoir
une 6paisseur totale d'environ 13 pieds de b6ton,
plus ou moins bien reli6e aux cylindres d'acier. Les
calculs de Forgues font voir combien cela 6tait
insuffisant, cela ne fait en tout qu'environ 120
tonnes par cellule pour en supporter 290. M8me
avec l'armature verticale ajout6e, il n'y avait gubre
que le quart du b6ton qui 6tait assez solidement
reli6 aux cylindres remplis d'air comprim6, tout
cela sans compter l'effet possible de l'infiltration
d'air comprim6 entre les couches de b6ton.

J'ai tenu A reproduire les calculs de Forgues et A
indiquer les d6ductions qu'il y a lieu d'en faire,
afin de bien montrer l'6normit6 des fautes qui ont
caus6 le d6sastre.
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There has been complete unanimity so far
regarding the fault of the contractor, and I see no
reason to discuss it further. The contractor cannot
claim to have relied on the engineer and on an
approval he had given it. As we have just seen, it
did not even submit him the reinforcing steel plan
for the caisson concrete. In fact, far from relying
on the engineer's approval, it relied exclusively on
its own engineers on this crucial point. In effect, it
bypassed the engineer's formal approval and
counted instead on a tacit approval, if not a mere
tolerance. This is why in my view the majority in
the Court of Appeal was entirely justified in find-
ing that the contractor's fault was twice as serious
as the engineer's. The cross-appeal must therefore
be dismissed.

The principal question remains: was the Court
of Appeal correct in holding the engineer liable for
a fault for which he was answerable to the con-
tractor? Mayrand J.A. said on this point:

[TRANSLATION] The trial judge declined to hold the
engineer liable for the damage suffered by the contrac-
tor because his obligations are contractual and exist only
toward the Corporation, which owns the undertaking.
To hold the engineer liable toward the contractor, he
would have to be found in breach of a duty toward the
contractor; however, the engineer had contractual duties
or obligations toward the Corporation only (J.R. Vol.
18, p. 3656). With respect, I think that the contract
between the Corporation and respondent engineer creat-
ed obligations on the part of the latter toward the
contractor (J.R. Vol. 2, p. 205):

"He shall make himself, or his engineers and techni-
cians, available at all times to the ... contractors ...
in order to provide them with the information, advice
and instructions they need in carrying out the work".

This undertaking by the engineer contained in the
contract of November 3, 1962 came prior to the contract
concluded on February 25, 1965 between the Corpora-
tion and the contractors. The latter were therefore en-
titled to rely on the assistance and co-operation prom-
ised by the engineer. The clause cited above is the
condition of a contract which the Corporation made for
itself and which contained a stipulation for the benefit of
the contractors, as permitted by art. 1029 of the Civil
Code. By their contract with the Corporation, which
placed them under the authority of the engineer, by

Pour ce qui est de la faute de l'entrepreneur, il y
a jusqu'ici unanimit6 compl6te et je ne vois aucune
raison d'y revenir. L'entrepreneur ne peut pas
pr6tendre s'8tre fi6 A l'ing6nieur et s'8tre repos6
sur une approbation qu'il lui aurait donn6e.
Comme on vient de le voir, il ne lui a m~me pas
soumis le plan d'armature du b6ton du caisson. En
fait, loin de se reposer sur l'approbation de l'ing6-
nieur, il s'est fi6 uniquement A ses propres ing6-
nieurs sur ce point crucial. 11 a en somme escamot6
l'approbation formelle de l'ing6nieur pour compter
sur une approbation tacite, sinon une simple tol6-
rance. C'est pourquoi je suis d'avis que la majorit6
en Cour d'appel 6tait parfaitement justifie de
juger la faute de l'entrepreneur deux fois plus
grave que celle de l'ing6nieur. Le pourvoi incident
devra donc 8tre rejet6.

Il reste la question principale: la Cour d'appel
a-t-elle bien jug6 en statuant que l'ing6nieur 6tait
responsable d'une faute que l'entrepreneur pouvait
invoquer contre lui. Sur ce point, voici ce que dit le
juge Mayrand:

Le juge de premiere instance refuse de tenir l'ing6-
nieur responsable du pr6judice subi par I'entrepreneur
parce que ses obligations sont contractuelles et qu'elles
n'existent qu'envers la Corporation, maitre de l'entre-
prise. Pour tenir l'ing6nieur responsable envers l'entre-
preneur, il faudrait pouvoir lui reprocher l'omission d'un
devoir envers l'entrepreneur; or, l'ing6nieur n'avait des
devoirs ou des obligations contractuelles qu'envers la
Corporation (d.c. vol. 18, p. 3656). En toute d6f6rence,
je crois que le contrat intervenu entre la Corporation et
l'ing6nieur intim6 cr6e des obligations de ce dernier
envers l'entrepreneur (d.c. vol. 2, p. 205):

all se tiendra, ou tiendra ses ing6nieurs et ses techni-
ciens, constamment A la disposition ... des entrepre-
neurs . . . pour leur fournir les renseignements, les
conseils ou les instructions dont ils auront besoin dans
l'ex6cution des travauxD.
Cet engagement de l'ing6nieur contenu dans le con-

trat du 3 novembre 1962 est ant6rieur au contrat inter-
venu le 25 f6vrier 1965 entre la Corporation et les
entrepreneurs. Ceux-ci 6taient donc en droit de compter
sur l'assistance et la collaboration promises par l'ing6-
nieur. La clause ci-dessus cit6e est la condition d'un
contrat que la Corporation faisait pour elle-meme et
comportait une stipulation au profit des entrepreneurs,
comme l'article 1029 du Code civil le permet. Par leur
contrat avec la Corporation qui les soumettait A l'auto-
rit6 de l'ing6nieur, par leur attitude au cours des tra-
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their attitude during the work, and finally by the action
brought, appellants indicated their intention to take
advantage of this stipulation. The engineer expressly
assumed an obligation toward the contractors, and the
latter have a right of action to compel its performance or
to claim damages in the event that it is not performed.

Rinfret J.A., now Chief Justice of Quebec,
added:

[TRANSLATION] I shall consider Forgues's interven-
tion from a different angle.

I attach a great deal of importance to Forgues's
apprehensions and to the conclusion he reached after
brief calculations.

They do show, in my view, that the danger was
foreseeable, since he foresaw it.

If such brief calculations could prompt in Forgues the
fears he expressed before the accident, more extensive
calculations by C6t6 in Trois-Rivibres or by Demers or
Lemieux in Quebec City would certainly have been even
more decisive.

Consideration could then have been given to the steps
to be taken, whether vertical reinforcing steel or some-
thing else to avert an accident such as occurred.

The accident was foreseeable if only the resistance of
the materials and the pressure they would have to bear
had been verified and calculated.

The liability of respondent Demers is therefore clearly
established.

These observations are correct, but are they not
relevant solely to the liability of the engineer
toward the owner of the undertaking? In Bilodeau
v. Bergeron et al.6, Fauteux C.J., speaking for a
unanimous Court, said:

... This is an action for contractual damages, brought
by plaintiff A. Bergeron & Fils Lt6e against two defend-
ants for failure to perform distinct, different and mutu-
ally exclusive obligations which each, by a separate
agreement with the plaintiff, had assumed towards the
latter: Ready Mix having undertaken, inter alia, to
deliver to the site concrete having a resistance of 5,000
lbs. per square inch 28 days after pouring, and Bilodeau
having undertaken, inter alia, to accept on the site only
concrete of this type. By failure to perform the obliga-
tion relevant to him, each party caused the whole
damage, and must compensate Bergeron, by whom it
was sustained, for all the loss. The fact that the co-

6 [1975] 2 S.C.R. 345.

vaux, enfin par f'action intent6e, les appelantes ont
signifi6 leur intention de profiter de cette stipulation.
L'ing6nieur a express6ment assum6 une obligation
envers les entrepreneurs et ces derniers ont un droit
d'action pour en exiger l'ex6cution ou pour r6clamer des
dommages-int6rets en cas d'inex6cution.

Le juge Rinfret, aujourd'hui juge en chef du
Qu6bec, ajoute pour sa part:

J'examinerai l'intervention de Forgues sous un aspect
diff6rent.

J'attache 6norm6ment d'importance A ces appr6hen-
sions de Forgues et A sa conclusion aprds des calculs
sommaires.

Elles d6montrent, A mon avis, 6tant donn6 qu'il l'a
pr6vu, que le danger 6tait pr6visible.

Si pareils calculs sommaires ont pu cr6er chez For-
gues les craintes qu'il a exprimbes avant l'accident, des
calculs plus pouss6s de la part de Ct6, A Trois-Rivibres,
de Demers ou de Lemieux, A Qu6bec, auraient certes 6t6
encore plus d6cisifs.

On aurait alors pu aviser sur les moyens A prendre,
armatures verticales ou autres, pour parer A l'6ventualit6
d'un accident semblable A celui qui est survenu.

L'accident 6tait pr6visible si seulement l'on avait pro-
c6d6 a une v6rification et A des calculs de r6sistance des
mat6riaux, a la pression qu'ils auraient A subir.

La responsabilit6 de l'intim6 Demers est donc forte-
ment engag6e.

Ces observations sont exactes. Mais ne sont-elles
pas pertinentes uniquement a la responsabilit6 de
l'ing6nieur envers le propri6taire de l'ouvrage?
Dans Bilodeau c. Bergeron et autre6 , le juge en
chef Fauteux exprimant l'opinion unanime de la
Cour, a dit:
... II s'agit ici d'une action pour dommages contractuels
dirig6e par la demanderesse A. Bergeron & Fils Lt6e
contre deux d6fendeurs pour inex6cution d'obligations
distinctes, diff6rentes et mutuellement exclusives que
chacun, par contrat s6par6 intervenu entre lui et la
demanderesse, avait assumbes envers celle-ci: Ready
Mix s'6tant notamment engag6e A livrer au chantier un
b6ton ayant une r6sistance de 5,000 livres au pouce
carr6 a 28 jours de la coul6e et Bilodeau s'6tant notam-
ment engag6 A n'accepter au chantier qu'un b6ton ayant
cette propri6t6. Par l'inex6cution de l'obligation qui lui
6tait propre, chacun d'eux a caus6 l'entier dommage et
est tenu, A I'6gard de Bergeron qui l'a subi, A la r6para-

6 [1975] 2 R.C.S. 345.
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authors of the damage are each held liable for the whole
does not necessarily mean that a real joint and several
bond exists between them. Their respective obligations
were undoubtedly intended to concur, though in totally
different ways, to delivery of a concrete with the
required properties. But joint and several liability is not
presumed. Ready Mix and Bilodeau were not jointly and
severally bound, whether by contract, expressly or
implicitly, or by the law, to provide what each had
separately contracted for with the contractor. It was
properly held by the Superior Court, and subsequently
by the Court of Appeal, that with respect to Ready Mix,
Bilodeau was a third party, bound by no obligation to
the latter, and that the contract for supervision, conclud-
ed between Bilodeau and the contractor,-which had
been required by the Department as an additional pre-
caution to ensure that the concrete used by the contrac-
tor in making the girders had the required properties-
in no way relieved Ready Mix of the obligation it had
undertaken toward him to make and deliver such con-
crete. Thus, I do not see how Ready Mix could validly
require that, as between itself and Bilodeau, the burden
of compensating for the damage be shared, or in other
words, how it could fairly be heard to say to Bilodeau:
"Because you failed to supervise me properly, and you
were bound to do so by your undertaking to the contrac-
tor, you must share with me the burden of making
compensation and, to that extent, relieve me of it".

Is the situation different in the case at bar, on
account of the clause cited by Mayrand J.A.?
Assuming that this clause is in fact a stipulation
for the benefit of third parties, can the contractor
claim that the engineer failed in his duty to the
contractor to comply with it? For the reasons
already stated it does not appear to me that the
contractor can say that it relied on the engineer in
adopting the work method it used. This method
was in principle its responsibility. Without the
special stipulation in his contract with the owner,
the engineer would not have been obliged to give
advice on this subject, and I see nothing to indicate
that in fact the contractor asked him for any; on
the contrary, it seems to have acted precisely as if
this special stipulation did not exist, and to have
behaved toward the engineer as if the latter were
only responsible for preparing the plans for the
work and for supervising it. I have seen nothing to
suggest that the contractor knew before the acci-

tion int6grale de pr6judice. De ce que les co-auteurs du
dommage soient tenus responsables chacun pour le tout,
il ne s'ensuit pas n6cessairement qu'il existe un v6ritable
lien de solidarit6 entre les deux. Sans doute, leur obliga-
tion respective devait concourir, bien que de fagon tota-
lement diff6rente, A la livraison d'un b6ton ayant les
propri6t6s requises. Mais la solidarit6 ne se pr6sume pas.
Ready Mix et Bilodeau n'6taient pas tenus solidaire-
ment, soit par contrat, express6ment ou implicitement,
ou par la loi, A l'ex6cution des prestations diffbrentes
auxquelles chacun d'eux s'6tait s6par6ment engagE
envers l'entrepreneur. La Cour sup6rieure et subs6quem-
ment la Cour d'appel ont statu6 A bon droit que vis-A-vis
la compagnie Ready Mix, Bilodeau 6tait un tiers n'ayant
A l'endroit de celle-ci aucune obligation et que le contrat
de surveillance intervenu entre lui et l'entrepreneur,-
selon que l'avait exig6 le Ministbre comme pr6caution
suppl6mentaire pour assurer que le b6ton employ6 par
l'entrepreneur pour la confection des poutres ait les
propri6t6s requises,-ne d6gageait en rien la compagnie
Ready Mix de l'obligation qu'elle avait contract6e de lui
fabriquer et livrer ce b6ton. Aussi bien, je ne vois pas
comment la compagnie Ready Mix puisse validement
exiger qu'entre elle et Bilodeau le fardeau de la r6para-
tion du dommage soit partag6 ou, autrement dit, qu'elle
puisse validement 6tre admise A dire A l'inspecteur Bilo-
deau: aParce que vous ne m'avez pas bien surveill6e,
ainsi que vous en aviez pris l'engagement vis-A-vis I'en-
trepreneur, vous devez partager avec moi le fardeau de
la r6paration et m'en liberer d'autants.

La situation est-elle diff6rente en l'instance vu la
clause cit6e par le juge Mayrand? Tenant pour
acquis que cette clause constitue bien une stipula-
tion pour autrui, I'entrepreneur peut-il pr6tendre
que l'ing6nieur a manqu6 envers lui de s'y confor-
mer? Pour les raisons d6jA indiqu6es il ne me
parait pas qu'il soit en mesure de dire qu'il s'est fi
A l'ing6nieur pour adopter la m6thode de travail
qu'il a suivie. Cette m6thode 6tait en principe sa
responsabilit6. Sans la stipulation sp6ciale de son
contrat avec le propri6taire, l'ing6nieur n'aurait
pas 6t6 tenu de donner de conseils A cc sujet, et je
ne vois rien qui d6montre qu'en fait l'entrepreneur
lui en ait demand6; au contraire, il semble avoir
agi exactement comme s'il n'y avait pas eu cette
stipulation spciale et s'8tre comport6 envers l'in-
g6nieur comme si celui-ci 6tait seulement charg6
de faire les plans de l'ouvrage et de le surveiller. Je
n'ai rien vu qui permette de conclure que l'entre-
preneur ait su avant I'accident que, par suite d'une
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dent that, pursuant to a special stipulation in his
contract with the owner, the engineer was obliged
to make himself available to give advice. Assuming
that it was not necessary for the contractor to have
been aware of this stipulation, it must now, in
order to take advantage of it, be able to show that
the engineer failed to comply with it and that this
failure is a cause of the damage it suffered. This is
what I cannot find.

I see no evidence that the engineer failed to
make his engineers available to the contractor to
provide it with the information and instructions it
needed. That he failed to supervise the contractor
adequately is clear; he implicitly approved the
work method without sufficient verification, he
allowed the cells to be pressurized without making
sure that they had the required resistance, and so
on. What weighs most heavily against him is
undoubtedly the error of his employee Forgues
who, having made calculations which revealed the
danger, allowed the work to proceed with obvious-
ly inadequate reinforcement. He did not take the
trouble to examine or have someone else examine
such a serious problem in depth. But, is the con-
tractor whose employees, two engineers, did not
pay proper heed to the serious danger which the
brief calculations revealed to them, in any position
to blame Forgues and his employer for anything
except for not having performed proper supervi-
sion? Can it say that it was not given the advice it
needed when accurate, albeit brief, calculations
indicated the danger, and it was the one that,
through its representatives, did not give the danger
sufficient consideration? This was essentially its
own responsibility, the work method. There was, I
repeat, no defect in the work in itself, only in the
work method adopted by the contractor: the latter
is not a workman, but a consortium of two con-
struction companies with extensive experience in
this kind of work, and it had engineers in charge of
the operation.

I have already quoted the correspondence be-
tween the contractor and the engineer regarding
the document entitled "Caisson sinking Pier N-2".

stipulation sp6ciale de son contrat avec le propri&-
taire, l'ing6nieur 6tait oblig6 de se tenir A sa
disposition pour lui donner des conseils. M~me en
admettant qu'il n'6tait pas n6cessaire que l'entre-
preneur ait connu cette stipulation, encore faut-il
pour qu'il puisse aujourd'hui s'en pr6valoir, qu'il
soit en mesure de d6montrer que l'ing6nieur a
manque de s'y conformer et que ce manquement
est une cause du dommage qu'il a subi. C'est ce
dont je ne puis me satisfaire.

Je ne vois aucune preuve que l'ing6nieur ait
manqu6 de tenir ses ing6nieurs A la disposition de
l'entrepreneur pour lui fournir les renseignements
ou les instructions dont il avait besoin. Il est bien
stir qu'il a manqu6 de le surveiller suffisamment: il
il a implicitement approuv6 la m6thode d'ex6cu-
tion sans v6rification suffisante, il a laiss6 faire la
mise sous pression des cellules sans s'assurer qu'el-
les avaient la r6sistance voulue, etc. Le plus lourd
contre lui c'est sans doute l'erreur de son pr6pos6
Forgues qui, aprbs avoir fait des calculs r6v6lateurs
du danger, a tol6r6 que l'on se contente d'un
renforcement manifestement insuffisant. II ne s'est
pas pr6occup6 d'6tudier ou faire 6tudier A fond une
difficult6 aussi grave. Mais I'entrepreneur dont les
pr6pos6s, deux ing6nieurs, n'ont pas tenu compte
comme il le fallait du grave danger que les calculs
sommaires leur signalaient, est-il en mesure de
faire A Forgues et A son employeur un reproche
autre que celui de ne l'avoir pas bien surveill6?
Peut-il dire qu'on a manqu6 de lui donner les
conseils dont il avait besoin quand des calculs
exacts, bien que sommaires, lui ont indiqu6 le
danger et c'est lui qui, par ses repr6sentants, n'en a
pas tenu un compte suffisant? Il s'agissait de ce
qui 6tait essentiellement son domaine propre, la
m6thode d'ex6cution. En effet, je le r6pate, il ne
s'agit pas d'un vice de l'ouvrage en lui-m6me mais
uniquement en regard de la m6thode d'ex6cution
adopt6e par l'entrepreneur; il n'est pas un artisan,
c'est un consortium de deux soci6t6s de construc-
tion ayant une longue exp6rience dans ce genre de
travaux et ce sont des ing6nieurs qui sont pour lui
en charge de l'op6ration.

J'ai d6jA cit6 le texte de la correspondance entre
l'entrepreneur et l'ing6nieur au sujet du document
intitul6: Caisson sinking Pier N-2*. Elle d6mon-
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It shows, in my view, that the contractor did not
ask the engineer for professional advice but merely
complied with the obligations imposed on it. It
would be different if the contractor had sent the
engineer a letter along the following lines:

In order to avoid having to remove the domes from
the bottom of the wells under water, we are thinking of
putting in compressed air so that we can carry out this
removal before flooding the work chamber rather than
afterwards. Would you please study the method pro-
posed for this purpose and tell us if this can be done.

If after receiving such a request the engineer
had in any way, directly or through an engineer in
his employ, given the contractor a professional
opinion approving the proposed method, then the
contractor might claim that it had relied on him
and be entitled to maintain that, in view of the
stipulation for the benefit of third parties, the
engineer must bear the same responsibility as if
the contractor had retained his professional ser-
vices. This is not what happened. The contractor
considered that this was a problem not pertaining
to the structure of the project but to the method of
carrying out the work, and that reinforcing steel in
the concrete was required only in connection with
the work method it had adopted. It relied only on
its own engineers.

The document entitled "Caisson sinking Pier
N-2" was prepared before the caisson began to be
built. The sentence I have underlined in the extract
I have quoted shows clearly that the contractor's
engineers responsible for the calculations, the
design, did not overlook the stress that would be
caused by the compressed air when the bottom
domes would be removed. Their error was in
taking this into account only in the horizontal
direction. Surprising though this may seem, it was
not because they did not think of it, but because
they wrongly concluded that there was no need to
be concerned about it. Testifying for the plaintiff
at trial, Stephen Revay, who had been one of the
engineers employed by the contractor on the build-
ing of the caisson, told the Court:

Based on my recollection, we anticipated the need of
horizontal reinforcing steel and we concluded that no
vertical steel was needed.

tre, A mon avis, que l'entrepreneur ne s'est pas
adressE A l'ing6nieur pour obtenir des conseils pro-
fessionnels mais qu'il s'est simplement pli6 aux
obligations qui lui 6taient impos6es. Il en serait
autrement si l'entrepreneur avait adress6 A l'ing6-
nieur une lettre se lisant un peu comme ceci:

Pour 6viter d'avoir A enlever sous l'eau les d6mes au
fond des puits, nous songeons A y mettre de f'air com-
prim6 pour faire cet enl6vement avant d'inonder la
chambre de travail plut~t qu'apras. Veuillez examiner la
m6thode propos6e A cette fin et nous dire si cela peut se
faire.

Si, aprbs la r6ception d'une pareille demande,
l'ing6nieur avait de n'importe quelle fagon, directe-
ment ou par un ing6nieur A son service, donn6 A
l'entrepreneur une opinion professionnelle approu-
vant la m6thode propos6e, alors I'entrepreneur
pourrait avoir raison de pr6tendre s'8tre fi A lui et
6tre recevable A soutenir, que vu la stipulation
pour autrui, l'ing6nieur doit porter la mime res-
ponsabilit6 que si l'entrepreneur avait retenu ses
services professionnels. Ce n'est pas ce qui. s'est
pass6. L'entrepreneur a consid6r6 qu'il s'agissait,
non pas de la structure de l'ouvrage, mais de la
m6thode d'ex6cution des travaux et que .1'acier
d'armature dans le b6ton n'6tait requis qu'en rap-
port avec la m6thode d'ex6cution qu'il avait adop-
t6e. II ne s'est fi6 qu'd ses propres ingenieurs.

Le document intitul6 *Caisson sinking Pier
N-2> a t6 pr6par6 avant que l'on commence A
construire le caisson. La phrase que j'ai soulign6e
dans ce que j'en ai cit6, montre bien que les
ing6nieurs de l'entrepreneur responsables des cal-
culs, du udesign*, n'ont pas oubli6 la tension que
produirait f'air comprim6 lors de l'enl~vement des
d~mes infbrieurs. Leur erreur a consist6 A ne tenir
compte que de la tension dans le sens horizontal.
Si 6tonnant que cela paraisse, ce n'est pas parce
qu'ils n'y ont pas song6 mais parce qu'ils ont
faussement conclu qu'il n'y avait pas A s'en pr6oc-
cuper. T6moignant A l'enquite pour la demande,
Stephen Revay qui avait 6t6 l'un des ing6nieurs au
service de l'entrepreneur pour la construction du
caisson, a dit devant le tribunal:

[TRADUCTION] Je me souviens que nous avons prbvu le
besoin d'armature horizontale, mais nous avons conclu
qu'aucune armature verticale n'6tait n6cessaire.
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This may explain, though not justify, how it
may have happened that Eryasa simply refused to
consider Forgues's observations. When Forgues
subsequently went to tell Jennings about his mis-
givings, it was the latter who calculated the verti-
cal reinforcing steel he was going to add. Forgues,
called as a witness for the plaintiff, stated that the
calculations which appear following his own on the
document were the work of Jennings, as was the
diagram accompanying them. Jennings seemed to
have forgotten this, but he did not deny it, and
what he said about the interview tends to confirm
it: ". . . the result of the conversation was that I
instructed our people to place these bars . . ."

I do not think it can be said that in these
circumstances Forgues committed a fault. There is
no error in his calculations and they clearly indi-
cate the danger. It is Jennings who then made an
error by taking steps that were not sufficient to
correct the situation. Forgues was not an engineer
responsible for the calculations, the design, of the
work. He was not the person who would have given
advice if the contractor had asked for any. He was
only a supervisor, who nevertheless became aware
of the danger and pointed it out to the contractor's
engineers. He felt professionally outclassed by
them and accepted their decision:

[TRANSLATION] ... Since Mr. Jennings had experience
with pressurized pneumatic caissons and was more
familiar with the problems, being a caisson expert, he
was in a better position than I was to know what the
concrete could bear ...

In Davie Shipbuilding et al. v. Cargill Grain et
al. 7, this Court had to rule on the responsibility for
the collapse of a warehouse that had caused major
damage. The plaintiff was the owner of the ware-
house, a large American company in the grain
business which had its own engineering depart-
ment. A large Canadian engineering company had
been given the contract for the plans and the
supervision of the work, which was carried out by
some large Canadian construction companies
which also had engineers of their own. On the
facts, the conclusion reached by the Court was (at

7 [1978] 1 S.C.R. 570.

Cela peut expliquer, sans le justifier, comment il
peut se faire qu'Eryasa ait tout simplement refus6
de consid6rer les observations de Forgues. Lors-
qu'ensuite Forgues est all6 faire part de ses appr6-
hensions A Jennings, c'est ce dernier qui a calcul6
l'armature verticale qu'il allait ajouter. En effet,
Forgues entendu comme t6moin de la demande a
d6pos6 que ces calculs-lI qui figurent A la suite des
siens sur le document, sont I'oeuvre de Jennings de
mime que le diagramme qui les accompagne. Jen-
nings parait l'avoir oubli6, mais il ne le nie pas, et
ce qu'il dit de I'entrevue tend A le confirmer:
[TRADUCTION] 4 ... A la suite de notre conversa-
tion, j'ai donn6 des instructions A nos employ6s de
renforcer l'armature . .

Je ne crois pas que l'on puisse dire qu'en cette
circonstance Forgues a commis une faute. Il n'y a
pas d'erreur dans ses calculs et ils indiquent claire-
ment le danger. C'est Jennings qui a ensuite
commis une erreur en prenant des mesures insuffi-
santes pour rem6dier A la situation. Forgues n'6tait
pas un ing6nieur charg6 des calculs, du adesign, de
l'ouvrage. Ce n'est pas lui qui aurait donn6 des
conseils si l'entrepreneur en avait demand6. Il
n'6tait qu'un surveillant qui a n6anmoins pris cons-
cience du danger et I'a signal6 aux ing6nieurs de
l'entrepreneur. Il s'est senti professionnellement
surclass6 par eux et a accept6 leur d6cision:

... ttant donn6 que monsieur Jennings avait l'exp6-
rience des caissons pneumatiques sous pression et qu'il
connaissait mieux les probl6mes, 6tant un expert de
caissons, il pouvait mieux savoir que moi ce que le b6ton
pouvait supporter ...

Dans Davie Shipbuilding et autres c. Cargill
Grain et autres7, la Cour a 6t6 appel6e A statuer
sur la responsabilit6 de l'effondrement d'un entre-
p6t ayant caus6 des d6gits importants. La deman-
deresse 6tait le propri6taire de l'entrep6t, une
grande soci6t6 ambricaine engag6e dans le com-
merce du grain et qui avait A son service un
personnel d'ing6nieurs. Une grande firme d'ing&
nieurs canadiens avait t6 charg6e des plans et de
la surveillance des travaux qui ont 6 ex6cut6s par
de grandes soci6t6s canadiennes de construction
ayant 6galement des techniciens A leur emploi. Sur

7 [1978 1 R.C.S. 570.
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p. 580) that the cause of the collapse was an
incorrect calculation of the pressure of the grain
inside the building, and that the error in this
calculation came from what were referred to as
"the original design assumptions for grain pres-
sure". These factors in the calculation had been
established by the owner's engineers, who had
supplied them as basic data to those who had been
given contracts for the work. The conclusion was
that the owner was solely responsible for the entire
loss. Speaking for a unanimous Court, de Grand-
pr6 J., after reviewing legal theory and case law,
said (at p. 577):

In order to escape liability, is it necessary for the
evidence to establish that the owner had greater compe-
tence than his architect and contractor? Certain expres-
sions used in France lead to this belief; thus in various
places it is noted that the knowledge of the owner
"out-classed" the knowledge of the specialists. However,
I believe that the true meaning of the words used in the
case law and theoretical discussion goes beyond a simple
question of more or less. The picture must be seen in its
entirety. The point of departure is the liability of the
specialists; they are liable if the evidence does not
establish a cause of exoneration resulting from the own-
er's action to the satisfaction of the Court. If he has
great expertise in the field, clearly surpassing that of the
persons who performed the work, the latter will com-
pletely escape liability. If, however, the owner's exper-
tise is approximately equivalent to that of the specialists,
their liability will only be mitigated.

French legal theory and case law impose one condi-
tion on the exercise of this defence: that the persons
performing the work not willfully close their eyes to
mistakes by the owner which could affect the security of
the work. I accept this condition. Having an expert in
the field as a client, the persons performing the work are
not obliged to go over on site everything the owner sends
them as basic data and documents. However, if the
persons performing the work have questions on reading
these data and documents, they have an obligation to
inform the expert owner, thereby giving him the oppor-
tunity to make his decisions with full knowledge of the
situation.

Is not this reasoning directly applicable to
Forgues's meeting with Eryasa and Jennings? The
action was based on art. 1688 C.C., the application

les faits, la conclusion retenue par la Cour a t6 (A
la p. 580) que la cause de l'effondrement 6tait un
calcul inexact des pouss6es exerc6es par le grain A
l'int6rieur du bitiment et que l'erreur dans ce
calcul venait de ce qu'on a appel6: the original
design assumptions for grain pressure*.. Ces fac-
teurs du calcul avaient 6t6 6tablis par les ing6-
nieurs du propri6taire qui les avaient fournis
comme donn6es de base A ceux qui avaient 6t6
charg6s des travaux. La conclusion a t6 que le
propri6taire se trouvait seul responsable de toute la
perte. Exposant l'opinion unanime de la Cour, le
juge de Grandpr6, apras une revue de la doctrine
et de la jurisprudence, a dit (A la p. 577):

Pour que la responsabilit6 soit 6cart6e, faut-il que la
preuve 6tablisse chez le propri6taire une plus grande
comp6tence que chez son architecte et son entrepreneur?
Certaines expressions utilis6es en France portent A le
croire; c'est ainsi que l'on souligne A diff6rents endroits
que la connaissance du propri6taire "surclassait" la
connaissance des hommes de l'art. Je crois toutefois que
le sens profond des mots que l'on retrouve dans la
jurisprudence et dans la doctrine va plus loin qu'une
simple question de plus ou de moins. 11 faut regarder le
tableau dans son ensemble. Le point de d6part est la
responsabilit6 des hommes de l'art; ils sont responsables
si la preuve n'6tablit pas A la satisfaction du tribunal la
cause d'exon6ration qui r6sulte du fait du propri6taire.
Si son expertise en la matibre est trds grande et qu'elle
surclasse carr6ment celle des ex6cutants, la responsabi-
lit6 de ceux-ci sera entiarement 6cart6e. Si, par ailleurs,
I'expertise du propri6taire est A peu prbs I'6quivalente de
celle des hommes de l'art, leur responsabilit6 ne sera que
mitig6e.

La doctrine et la jurisprudence frangaises imposent
une condition A l'exercice de cette d6fense: que les
ex6cutants ne se sont pas volontairement ferm6 les yeux
A des erreurs du propri6taire pouvant affecter la solidit6
de l'ouvrage. J'accepte cette condition. Ayant comme
client un expert en la matibre, les ex6cutants ne sont pas
oblig6s de reprendre A pied d'oeuvre tout ce que le
propri6taire leur transmet comme donn6es de base et
comme documents. Si les ex6cutants, toutefois, A la
lecture de ces donn6es et de ces documents, ont des
points d'interrogation, ils ont l'obligation d'en faire part
au propri6taire expert, lui donnant ainsi l'occasion de
prendre ses d6cisions en toute connaissance de cause.

Ce raisonnement n'est-il pas directement appli-
cable A la rencontre Forgues-Eryasa, Jennings? La
poursuite 6tait fond6e sur l'art. 1688 C.c. dont
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of which was beyond dispute. This is disputed here
because the loss occurred during the course of the
work but, be that as it may, the conclusion on the
law arrived at by de Grandpr6 J. (at pp. 577-78)
conclusively disposes of this contention:

There is another aspect of 1688 which must be noted.
If the circumstances justify application of the rule in
favour of the owner, the persons who performed the
work must be held jointly liable. However, as between
themselves, the burden will finally be on the one respon-
sible for the basic fault. If there was a defect in the
plans or in the architect's part of the transaction, he
must indemnify the contractor. Conversely, if the loss
results from the construction as such, the architect has a
complete remedy against the contractor. The fact that
the architect and the contractor had certain duties to
check the other's work changes nothing; the primary
cause must still be sought. See as to this Bilodeau v.
Bergeron, [1975] 2 S.C.R. 345, which, although decided
on a point not covered by art. 1688, seems to me to state
the relevant principles.

On the whole, it seems clear to me that there
can be no liability of the engineer Demers toward
the contractor under 1053 or 1688 C.C. because
the accident was not caused by faulty design of the
work but solely by a bad work method adopted by
the contractor. The only possible source of liability
toward the latter is therefore the stipulation for
the benefit of third parties in the contract between
the engineer and the Corporation du pont de Trois-
Riviares. The faults for which the Court of Appeal
held him liable were, it appears to me, faults in
supervision only, of which only the owner of the
undertaking is entitled to complain. I can find no
failure to perform the obligation imposed by the
stipulation for the benefit of third parties. This
clause does not appear to me to require the engi-
neer to take any initiative: "He shall make himself
... available to ... the contractors ... in order to
provide them with the information, advice and
instructions they need in carrying out the work."

In my view, this stipulation did not oblige the
engineer to go to the contractors and instruct them
to avoid any error in their own area of responsibili-
ty: the method of carrying out the work. If the
contractor chose not to ask him for advice, he was

I'application 6tait indiscutable. Ici elle est contes-
t6e vu que la perte est survenue au cours des
travaux mais, quoi qu'il en soit, la conclusion
formul6e sur le droit par le juge de Grandpr6 (aux
pp. 577-78) dispose d6finitivement de cet argu-
ment.

Il est un autre aspect de 1688 qu'il faut souligner. Si
les circonstances justifient I'application de la r6gle en
faveur du propriftaire, la solidarit6 des ex6cutants doit
8tre prononc6e. Toutefois, entre eux, le fardeau reposera
finalement sur celui A qui est attribuable la faute de
base. S'il s'agit d'un d6faut dans les plans ou dans cette
partie du march6 qui relbve de l'architecte, celui-ci
devra indemniser l'entrepreneur. Inversement, si la perte
r6sulte de la construction proprement dite, I'architecte a
un recours complet contre l'entrepreneur. Le fait que
entre l'architecte et I'entrepreneur il y ait certains
devoirs de v6rification du travail fait par I'autre ne
change rien A l'affaire; il faut toujours rechercher la
cause premiare. Voir A ce sujet Bilodeau c. Bergeron,
[1975] 2 R.C.S. 345, qui, bien que prononc6 dans une
matibre non couverte par l'art. 1688, me semble affirmer
les principes pertinents.

En d6finitive, il me parait clair qu'envers l'entre-
preneur il faut exclure toute responsabilit6 de l'in-
g6nieur Demers en vertu de 1053 ou 1688 C.c.
parce que l'accident n'est pas dfi A une mauvaise
conception de l'ouvrage mais uniquement A une
mauvaise m6thode d'ex6cution adopt6e par l'entre-
preneur. La seule source possible de responsabilit6
envers ce dernier est donc la stipulation pour
autrui que renferme le contrat entre l'ing6nieur et
la Corporation du pont de Trois-Rivibres. Les
fautes que la Cour d'appel lui reproche me parais-
sent 8tre uniquement des fautes de surveillance
dont seul le propri6taire de l'ouvrage est recevable
A se plaindre. Je ne puis y voir de manquement A
l'obligation impos6e par la stipulation pour autrui.
Celle-ci ne me parait imposer A l'ing6nieur aucune
initiative: lII se tiendra . . . A la disposition . . . des
entrepreneurs . .. pour leur fournir les renseigne-
ments, les conseils ou les instructions dont ils
auront besoin dans l'ex6cution des travaux.p

A mon avis, cette stipulation n'obligeait pas l'ing6-
nieur A aller au-devant des entrepreneurs pour leur
enjoindre d'6viter toute erreur dans ce qui est leur
domaine: la m6thode d'ex6cution des travaux. Si
l'entrepreneur choisissait de ne pas lui demander
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not obliged to give any. In the Dictionnaire Robert
one reads:
[TRANSLATION] To keep, to make oneself available to
someone: to undertake, to serve, to await his orders, to
be ready to give him satisfaction.

Forgues went beyond what the engineer was
obliged to do and committed no fault in giving
correct information, even though he did not then
see that his observations were followed by orders
designed to remedy the inadequacy of the precau-
tions which the contractor was taking to avoid the
danger that had been pointed out to it. In respect
of the professional services contemplated therein,
the stipulation for the benefit of third parties
obliged the engineer to "await orders", from the
contractor not to issue any.

For these reasons I would allow the appeal,
reverse the decision of the Court of Appeal, restore
the judgment of the Superior Court and dismiss
the cross-appeal, the whole with costs throughout
against respondents.

Appeal dismissed, cross-appeal allowed in part,
with costs, PIGEON J. dissenting.

Solicitors for the appellants: Campbell, Pepper,
Laffoley, Legault & Langlin, Montreal.

Solicitors for the respondents: Gilbert, Magnan
& Marcotte, Montreal.

de conseils, il n'6tait pas tenu de lui en donner.
Dans le Dictionnaire Robert on lit:
Se tenir, se mettre, itre h la disposition de quelqu'un:
s'obliger A le servir, attendre ses ordres, tre prit A lui
donner satisfaction.

Forgues est a116 au-delA de ce A quoi l'ing6nieur
6tait tenu et il n'a pas commis de faute en donnant
de bons renseignements mime s'il n'a pas ensuite
vu A faire suivre ses observations d'ordres destin6s
A rem6dier A l'insuffisance des pr6cautions que
prenait 'entrepreneur pour 6viter le danger qui lui
6tait signal6. Pour les services professionnels
qu'elle pr6voit, la stipulation pour autrui obligeait
l'ing6nieur A mattendre les ordress de l'entrepreneur
non pas A lui en donner.

Pour ces motifs je conclus qu'il y a lieu d'ac-
cueillir le pourvoi, d'infirmer l'arrt de la Cour
d'appel, de r6tablir le jugement de la Cour sup6-
rieure et de rejeter le pourvoi incident, le tout avec
d6pens dans toutes les cours contre les intimbes.

Pourvoi rejetg, pourvoi incident accueilli en
partie, avec dipens, le juge PIGEON itant
dissident.

Procureurs des appelants: Campbell, Pepper,
Laffoley, Legault & Langlin, Montrial.

Procureurs des intimbes: Gilbert, Magnan &
Marcotte, Montrial.
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Stella Bliss Appellant;

and

The Attorney General of Canada Respondent.

1978: June 7, 8; 1978: October 31.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey and Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF

APPEAL

Constitutional law - Bill of Rights - Sex discrimi-
nation - Equality before the law - Section 46 of
Unemployment Insurance Act not rendered inoperative
by Canadian Bill of Rights - Unemployment Insur-
ance Act, 1971, 1970-71-72 (Can.), c. 48, ss. 30, 46 -
Canadian Bill of Rights, R.S.C. 1970, App. III, s. 1(b).

Sections 30 and 46 of the Unemployment Insurance
Act, 1971, 1970-71-72 (Can.), c. 48, are concerned with
the entitlement of women to benefits during a specified
part of the period of pregnancy and childbirth. Pregnant
women who can meet the conditions specified in s. 30(1)
are entitled to the special benefits which that section
provides during the period referred to in s. 30(2) that
begins eight weeks before the confinement is expected
and ends six weeks after the week in which it occurs.
These benefits are payable irrespective of whether or not
the claimant is capable of and available for work during
that period.

In accordance with the provisions of s. 46, the extend-
ed benefits made available to all pregnant women under
s. 30 are accompanied by a concomitant limitation of
entitlement which excludes these women from any ben-
efits under the Act during the period not exceeding 15
weeks that commences eight weeks before her confine-
ment is expected and terminates six weeks after the
week in which it occurs unless she can comply with the
condition of entitlement specified in s. 30(1). Under the
two sections taken together, the governing condition of
entitlement in respect of "unemployment caused by
pregnancy" is the fulfilment of the condition established
in s. 30(1) and unless a claimant has had the "ten weeks
of insurable employment" thereby required, she is en-
titled to no benefits during the period specified in s. 46.

The present appellant's "interruption of employ-
ment" occurred four days before the birth of her child
and was therefore clearly "unemployment caused by

Stella Bliss Appelante;

et

Le procureur gkniral du Canada Intimi.

1978: 7 et 8 juin; 1978: 31 octobre.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL FtDPRALE

Droit constitutionnel - Diclaration des droits -
Discrimination fondle sur le sexe - Egaliti devant la
loi - L'article 46 de la Loi sur l'assurance-ch6mage
n'est pas rendu inopirant par la Diclaration canadienne
des droits - Loi de 1971 sur I'assurance-ch6mage,
1970-71-72 (Can.), chap. 48, art. 30 et 46 - Diclara-
tion canadienne des droits, S.R.C. 1970, App. III, par.
I b).

Les articles 30 et 46 de la Loi de 1971 sur l'assu-
rance-ch6mage, 1970-71-72 (Can.), chap. 48, traitent
du droit des femmes A des prestations pendant une
p6riode donn6e de la grossesse et aprbs I'accouchement.
Les femmes enceintes qui peuvent remplir les conditions
fix6es par le par. 30(1) peuvent recevoir les prestations
sp6ciales pr6vues par ce paragraphe pour la p6riode
fix6e au par. 30(2). Elle commence buit semaines avant
la semaine pr6sum6e de I'accouchement et se termine six
semaines aprs la semaine de l'accouchement. Ces pres-
tations sont payables que la prestataire soit ou non
capable de travailler et disponible A cette fin pendant
cette pfriode.

Conform6ment A l'art. 46, les prestations suppl6men-
taires payables A toutes les femmes enceintes au terme
de l'art. 30 sont assorties d'une restriction correspon-
dante qui exclut une femme enceinte de toute prestation
payable en vertu de la Loi pendant la p6riode d'au plus
15 semaines qui commence huit semaines avant la
semaine pr6sum6e de l'accouchement et se termine six
semaines aprds la semaine de l'accouchement, si elle ne
remplit pas la condition requise au par. 30(1). Ces deux
articles vus ensemble montrent bien que la condition
principale du droit aux prestations en cas de ach6mage
caus6 par la grossessev est la condition fix6e par le par.
30(1) et qu'A moins d'avoir exerc6 sun emploi assurable
pendant les dix semaines. requises, la prestataire n'a
droit A aucune prestation pendant la p6riode sp6cifi6e A
l'art. 46.

Pour l'appelante, dl'arrat de la r6mun6ration prove-
nant de son emploi* est survenu quatre jours avant la
naissance de son enfant, ce qui constitue manifestement
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pregnancy", but she had not fulfilled the conditions
required by s. 30(1) when she applied for unemployment
insurance six days later. For this reason both the Com-
mission and the Board of Referees rejected her claim.
An appeal from the decision of the Board of Referees
was allowed by the Umpire who held that s. 46 was
inoperative by reason of the provisions of s. 1(b) of the
Canadian Bill of Rights in that it authorized discrimi-
nation by reason of sex, and, as a consequence, abridged
the right of equality of all claimants in respect of the
unemployment insurance legislation. The decision of the
Umpire was set aside by the Federal Court of Appeal,
whereupon the appellant appealed to this Court.

Held: The appeal should be dismissed.

Sections 30 and 46 constitute a complete code dealing
exclusively with the entitlement of women to unemploy-
ment insurance benefits during the specified part of the
period of pregnancy and childbirth; these provisions
form an integral part of a legislative scheme enacted for
valid federal objectives and they are concerned with
conditions from which men are excluded. Any inequality
between the sexes in this area is not created by legisla-
tion but by nature.

The contention that s. 46 denied "equality before the
law" for the period therein specified to pregnant and
child-bearing women who failed to fulfil the conditions
required by s. 30(1) because it denied them the benefits
available to all other claimants both male and female,
who had eight weeks of insurable employment and who
were capable of and available for work, was not
accepted.

Section 46 forms an integral part of a valid scheme of
legislation enacted by Parliament in discharge of its
legislative authority under the British North America
Act, and the limitation on entitlement to benefits for
which the section provides is to be read in light of the
additional benefits provided by the scheme as a whole
and specifically by the provisions of s. 30 of the Act.
Accordingly, s. 46 of the Unemployment Insurance Act
as amended was not rendered inoperative by the
Canadian Bill of Rights.

Regina v. Drybones, [1970] S.C.R. 282, distin-
guished; Curr v. The Queen, [1972] S.C.R. 889; Attor-
ney General of Canada v. Lavell - Isaac v. Bidard,
[1974] S.C.R. 1349; The Queen v. Burnshine, [1975] 1
S.C.R. 693; Prata v. Minister of Manpower and Immi-
gration, [1976] 1 S.C.R. 376, referred to.

un cas de ech6mage caus6 par la grossesses, mais elle ne
remplissait pas les conditions requises au par. 30(1)
lorsqu'elle a demand6 les prestations d'assurance-ch6-
mage six jours plus tard. Se fondant sur ce motif, la
Commission et le conseil arbitral ont tous deux rejet6 sa
demande. En appel, le juge-arbitre a infirm6 la d6cision
du conseil arbitral et a statub que l'art. 46 de la Loi 6tait
inopbrant en raison de l'al. Ib) de la Diclaration cana-
dienne des droits au motif qu'il ouvre la porte A une
discrimination fond6e sur le sexe et, par cons6quent,
restreint le droit de tous les prestataires A l'6galit6
devant l'assurance-ch6mage. La Cour d'appel f6d6rale a
infirm6 la d6cision du juge-arbitre, de IA le pourvoi
devant cette Cour.

Arrit: Le pourvoi doit 6tre rejet6.

Les articles 30 et 46 constituent un code complet qui
traite exclusivement de la question du droit des femmes
A I'assurance-ch6mage pendant une p6riode donn6e de la
grossesse et apras l'accouchement; ces articles font
partie int6grante d'une l6gislation adopt6e validement A
des fins f6d6rales et ne visent que des cas dont les
hommes sont exclus. Toute in6galit6 entre les sexes dans
ce domaine n'est pas le fait de la 16gislation, mais bien
de la nature.

L'all6gation selon laquelle, pendant la pbriode pr6vue,
I'art. 46 d6nie '6galit6 devant la loi aux femmes
enceintes qui ne remplissent pas les conditions fix6es au
par. 30(1), parce qu'il leur enl6ve le droit aux presta-
tions payables A tous les autres prestataires, hommes et
femmes, qui ont exerc6 un emploi assurable pendant
huit semaines et sont capables de travailler et disponi-
bles A cette fin, est rejet6e.

L'article 46 fait partie int6grante d'une 16gislation
valide 6dict6e par le Parlement pour exercer sa comp6-
tence l6gislative aux termes de l'Acte de l'Amirique du
Nord britannique, et la restriction du droit aux presta-
tions impos6e par l'article en cause doit 8tre examin6e A
la lumibre des prestations suppl6mentaires pr6vues par
l'ensemble de la 16gislation, et plus particulibrement par
'art. 30. En cons6quence, I'art. 46 de la Loi sur l'assu-
rance-ch6mage, et ses modifications, n'est pas rendu
inop6rant par la Diclaration canadienne des droits.

Jurisprudence: distinction faite avec l'arrAt Regina c.
Drybones, [1970] R.C.S. 282; Curr c. La Reine, [1972]
R.C.S. 889; Procureur gindral du Canada c. Lavell-
Isaac c. Bidard, [1974] R.C.S. 1349; La Reine c.
Burnshine, [1975] 1 R.C.S. 693; Prata c. Ministre de la
Main-d'wuvre et de lImmigration, [1976] 1 R.C.S.
376, mentionn6s.
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APPEAL from a judgment of the Federal Court
of Appeal' allowing the respondent's appeal from
the judgment of Collier J., sitting as an Umpire
under the Unemployment Insurance Act, 1971,
1970-71-72 (Can.), c. 48, whereby he allowed an
appeal from a decision of the Board of Referees
and thereby held that s. 46 of the Act was inopera-
tive by reason of the provisions of s. 1(b) of the
Canadian Bill of Rights. Appeal dismissed.

John Nelligan, Q.C., Miss Lynn Smith and A.
H. MacLean, for the appellant.

Derek Aylen, Q.C., and Miss L. S. Holland, for
the respondent.

The judgment of the Court was delivered by

RITCHIE J.-This is an appeal brought with
leave of the Federal Court of Appeal from a
judgment of that Court which set aside the judg-
ment rendered by Mr. Justice Collier sitting as an
Umpire under the Unemployment Insurance Act,
1971, 1970-71-72 (Can.), c. 48 (hereinafter called
the "Act"), whereby he had allowed an appeal
from a decision of the Board of Referees and had
thereby held that s. 46 of the Act was inoperative
by reason of the provisions of s. 1(b) of the
Canadian Bill of Rights. Notice of the question to
be determined on this appeal was directed to be
served on the Attorney General of Canada and the
Attorneys General of the Provinces by order of
Mr. Justice Martland in the terms following:
Is section 46 of the Unemployment Insurance Act, S.C.
1971, as amended, rendered inoperative by the Canadi-
an Bill of Rights, R.S.C. 1970, Appendix III, as
amended?

The exclusive legislative authority of Parliament
was extended by the British North America Act,
1940, 3-4 George VI, c. 36, which amended s. 91
of that Act by inserting therein Item 2A "Unem-
ployment Insurance". In discharging the heavy
financial burden involved in the exercise of the
authority so conferred upon it, Parliament enacted
the Unemployment Insurance Act by c. 44 of the
Statutes of Canada 1940. In its original form
which was maintained throughout a succession of
confusing and sometimes obscure amendments,
that Act retained its essential character as a

1(1977), 16 N.R. 254.

POURVOI A l'encontre d'un arrat de la Cour
d'appel f6d6rale' accueillant un appel de l'intim6
contre un jugement du juge Collier, si6geant A titre
de juge-arbitre en vertu de la Loi de 1971 sur
I'assurance-ch6mage, 1970-71-72 (Can.) chap.
48, qui a accueilli un appel d'une d6cision d'un
conseil arbitral selon laquelle l'art. 46 de la Loi
6tait inop6rant en raison de l'al. lb) de la Diclara-
tion canadienne des droits. Pourvoi rejet6.

John Nelligan, c.r., Lynn Smith et A. H.
MacLean, pour l'appelante.

Derek Aylen, c.r., et L. S. Holland, pour l'in-
tim6.

Le jugement de la Cour est rendu par

LE JUGE RITCHIE-Ce pourvoi est interjet6 sur
autorisation de la Cour d'appel f6d6rale de son
arrt qui infirme la d6cision du juge Collier si&-
geant comme juge-arbitre en vertu de la Loi
de 1971 sur I'assurance-ch6mage, 1970-71-72
(Can.), chap. 48 (ci-apr6s appel6e la aLoip). Le
juge Collier avait accueilli l'appel d'une d6cision
d'un conseil arbitral et avait statu6 que l'art. 46 de
la Loi 6tait inop6rant en raison de l'al. lb) de la
Diclaration canadienne des droits. Sur ordon-
nance du juge Martland, un avis de la question
soumise dans ce pourvoi a t signifi6 au procureur
g6n6ral du Canada et aux procureurs g6n6raux des
provinces. La question est la suivante:

L'article 46 de la Loi de 1971 sur l'assurance-ch6mage,
S.C. 1971, modifibe, est-il rendu inop6rant par la D6cla-
ration canadienne des droits, S.R.C. 1970, Appendice
III, modifie?

L'Acte de l'Amirique du Nord britannique,
1940, 3-4 George VI, chap. 36, a modifi6 I'art. 91
de cet Acte et 6tendu la comp6tence 16gislative
exclusive du Parlement par l'insertion de la rubri-
que 2A aL'assurance-ch6mages. Pour s'acquitter
de la lourde charge financibre que repr6sente
l'exercice de cette nouvelle comp6tence, le Parle-
ment a 6dict6 la Loi de 1940 sur l'assurance-ch6-
mage, chap. 44 des Statuts du Canada de 1940.
L'essentiel de la Loi, qui a surv6cu A une succes-
sion de modifications confuses et parfois obscures,

'(1977), 16 N.R. 254.
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scheme for the insurance of those unemployed
members of the work force who fulfil the qualifica-
tions therein specified.

Under the scheme embodied in the Act, the
Government is cast in the role of an insurer and
the individual unemployed members of the work
force who have contributed by way of premiums
and who have otherwise qualified to receive ben-
efits are characterized as "beneficiaries". The Act
is replete with references to the unemployed
individuals who have fulfilled the statutory qualifi-
cations as "the insured" and the payments to
which such persons are entitled under the Act are
throughout referred to as "benefits".

It was, in my view, necessary for the effective
exercise of the authority conferred by s. 91(2A) of
the British North America Act that Parliament
should prescribe conditions of entitlement to the
benefits for which the Act provides. The establish-
ment of such conditions was an integral part of a
legislative scheme enacted by Parliament for a
valid federal purpose in the discharge of the consti-
tutional authority entrusted to it under s. 91(2A)
and the fact that this involved treating claimants
who fulfil the conditions differently from those
who do not, cannot, in my opinion, be said to
invalidate such legislation.

The basic qualifications for the receipt of ben-
efits are defined in s. 17 of the Act as follows:

17. (2) An insured person qualifies to receive ben-
efits under this Act if he

(a) has had eight or more weeks of insurable employ-
ment in his qualifying period, and

(b) has had an interruption of earnings from
employment.

A considerable number of conditions of disenti-
tlement are engrafted on this broad base, the most
all encompassing of which is found in s. 25 which
provides as follows:

25. A claimant is not entitled to be paid benefit for
any working day in an initial benefit period for which he
fails to prove that he was either

consiste en un syst6me d'assurance pour les ch8-
meurs qui remplissent les conditions y 6nonc6es.

Selon le syst~me 6tabli par la Loi, le Gouverne-
ment joue le rble d'un assureur et les ch6meurs,
qui ont auparavant fait des contributions sous
forme de cotisations et qui par ailleurs remplissent
les conditions requises pour recevoir des presta-
tions, sont les ab6n6ficiairess. La Loi parle fr6-
quemment d'iassur6s. A l'6gard des ch6meurs qui
remplissent les conditions 16gales et de apresta-
tionso pour les paiements auxquels ces personnes
ont droit en verta de la Loi.

A mon avis, pour assurer l'application efficace
du pouvoir conf6r6 par le par. 91(2A) de l'Acte de
l'Amirique du Nord britannique, le Parlement
devait fixer les conditions requises pour recevoir
les prestations pr6vues par la Loi. La fixation de
telles conditions fait partie int6grante de la 16gisla-
tion validement adopt6e par le Parlement f6d6ral
dans l'exercice de la comp6tence constitutionnelle
conf6r6e par le par. 91(2A). Le fait que cette
l6gislation traite diff6remment les prestataires qui
remplissent ces conditions et les personnes qui ne
les remplissent pas, ne peut, A mon avis, suffire
pour la rendre invalide.

Les conditions fondamentales A remplir pour
recevoir des prestations sont d6finies A l'art. 17 de
la Loi:

17. (2) Un assur6 remplit les conditions requises
pour recevoir des prestations en vertu de la pr6sente loi

a) s'il a exerc6 un emploi assurable pendant huit
semaines ou plus au cours de sa p6riode de r6f6rence,
et
b) s'il y a eu arrat de la r6mun6ration provenant de
son emploi.

Sur cette assise large se greffent un grand
nombre de causes de non-admissibilit6, dont la
plus g6n6rale est formul6e A l'art. 25, de la facon
suivante:

25. Un prestataire n'est admissible au service des
prestations pour aucun jour ouvrable d'une p6riode ini-
tiale de prestations pour lequel il ne peut prouver qu'il
6tait
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(a) capable of and available for work and unable to
obtain suitable employment on that day, or

(b) incapable of work by reason of any prescribed
illness, injury or quarantine on that day.

Other restrictions on entitlement to benefits are
enumerated in s. 16(1)(a) where the word "disen-
titled" is defined as follows:

16. (a) "disentitled" means to be disentitled under
sections 23, 25, 29, 33, 36, 44, 45, 46 or 54 or under a
regulation;

The section forming the subject of this appeal is
s. 46 and I think that its meaning and purpose can
best be appreciated by considering it in conjunc-
tion with s. 30. These two sections are concerned
with the entitlement of women to benefits during a
specified part of the period of pregnancy and
childbirth and it must be remembered that prior to
the 1971 revision of the Act there was no provision
made for any benefits being payable to such
women who were not capable of and available for
work during that period although pregnancy and
childbirth did not exclude a woman from entitle-
ment to the regular benefits for so long as she
continued to be capable of and available for work
within the meaning of s. 25. The two sections read
as follows:

30. (1) Notwithstanding section 25 or 46 but subject
to this section, benefits are payable to a major attach-
ment claimant who proves her pregnancy, if she has had
ten or more weeks of insurable employment in the
twenty weeks that immediately precede the thirtieth
week before her expected date of confinement; and for
the purposes of this section, any weeks in respect of
which the major attachment claimant has received ben-
efits under this Act that immediately precede the thir-
tieth week before her expected date of confinement shall
be deemed to be weeks of insurable employment.

(2) Benefits under this section are payable for each
week of unemployment in

(a) the fifteen week period that begins eight weeks
before the week in which her confinement is expected,
or

a) soit capable de travailler et disponible A cette fin et
incapable d'obtenir un emploi convenable ce jour-IA,
b) soit incapable de travailler ce jour-li par suite
d'une maladie, blessure ou mise en quarantaine
pr6vue par les raglements.

D'autres restrictions sont 6num6rbes A l'al.
16(1)a) qui d6finit le mot sinadmissiblep:

16. (a) uinadmissible, signifie inadmissible en vertu
de l'un ou l'autre des articles 23, 25, 29, 33, 36, 44, 45,
46 ou 54 ou en vertu d'un r6glement;

L'article que vise ce pourvoi est I'art. 46 qu'il
faut, A mon avis, examiner en corr6lation avec
l'art. 30, pour mieux en d6terminer le sens et le
but. Ces deux articles traitent du droit des femmes
A des prestations pendant une p6riode donn6e de la
grossesse et apras l'accouchement. II convient de
rappeler qu'avant la r6vision de la Loi en 1971,
aucune prestation n'6tait payable aux femmes qui
n'6taient pas capables de travailler ni disponibles A
cette fin pendant cette p6riode, mime si la gros-
sesse et l'accouchement ne les privaient pas du
droit aux prestations ordinaires tant qu'elles
6taient capables de travailler et disponibles A cette
fin aux termes de l'art. 25. Les deux articles
disposent:

30. (1) Nonobstant les articles 25 et 46 mais sous
r6serve des autres dispositions du pr6sent article, des
prestations sont payables A une prestataire de la pre-
miare cat6gorie qui fait la preuve de sa grossesse, si elle
a exerc6 un emploi assurable pendant au moins dix
semaines au cours de la pbriode de vingt semaines
imm6diatement ant6rieure A la trentibme semaine pr6c6-
dant la date pr6sum6e de son accouchement. Aux fins du
pr6sent article, les semaines pour lesquelles la presta-
taire de la premiere cat6gorie a requ des prestations en
vertu de la pr6sente loi et qui sont ant6rieures de plus de
trente semaines A la date pr6sum6e de son accouchement
sont cens6es etre des semaines d'emploi assurable.

(2) Les prestations pr6vues au pr6sent article sont
payables A une prestataire pour chaque semaine de
ch6mage comprise dans la plus brave des p6riodes
suivantes:

a) la p6riode de quinze semaines qui d6bute huit
semaines avant la semaine pr6sum6e de I'accouche-
ment, ou
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(b) the period that begins eight weeks before the
week in which her confinement is expected and ends
six weeks after the week in which her confinement
occurs,

whichever is the shorter, if such a week falls in her
initial benefit period established pursuant to section 20
exclusive of any re-established period under section 32.

(3) When benefits are payable to a claimant in
respect of unemployment caused by pregnancy and any
allowances, monies or other benefits are payable in
respect of that pregnancy to the claimant under a
provincial law, the benefits payable to the claimant
under this Act shall be reduced or eliminated as
prescribed.

(4) For purposes of section 23, the provisions of
section 25 do not apply to the two week period that
immediately precedes the periods described in subsec-
tion (2).

(5) If benefit is payable to a major attachment claim-
ant under this section and earnings are received by that
claimant for any period that falls in a week in the
periods described in subsection (2), the provisions of
subsection (2) of section 26 do not apply and all such
earnings shall be deducted from the benefit paid for that
week.

46. Subject to section 30, a claimant is not entitled to
receive benefit during the period that commences eight
weeks before the week in which her confinement for
pregnancy is expected and terminates six weeks after the
week in which her confinement occurs.

These sections served to reverse the situation
which previously existed so that pregnant women
who can meet the conditions specified in s. 30(1)
are entitled to the special benefits which that
section provides during the period referred to in s.
30(2) that begins eight weeks before the confine-
ment is expected and ends six weeks after the week
in which it occurs. These benefits are payable
irrespective of whether or not the claimant is
capable of and available for work during that
period.

Section 46, however, makes it plain that the
extended benefits made available to all pregnant
women under s. 30 are accompanied by a concomi-
tant limitation of entitlement which excludes these
women from any benefits under the Act during the

b) la p6riode qui d6bute huit semaines avant la
semaine pr6sum6e de l'accouchement et qui prend fin
six semaines apr6s la semaine de I'accouchement,

si cette semaine tombe dans la pbriode initiale de presta-
tions 6tablie pour la prestation en application de lParticle
20, A l'exclusion de tout compl6ment 6tabli en vertu de
l'article 32.

(3) Lorsque des prestations sont payables A une pres-
tataire en raison de ch6mage caus6 par sa grossesse et
que des allocations, prestations ou autres sommes sont
payables A la prestataire pour cette grossesse en vertu
d'une loi provinciale, les prestations payables A la presta-
taire en vertu de la pr6sente loi seront r6duites ou
supprim6es tel que prescrit.

(4) Aux fins de l'article 23, les dispositions de l'arti-
cle 25 ne s'appliquent pas A la p6riode de deux semaines
qui d6bute dix semaines avant la semaine pr6sum6e de
l'accouchement.

(5) Si des prestations doivent etre servies A une pres-
tataire de la premiere cat6gorie en vertu du pr6sent
article et que cette prestataire regoit une r6mun6ration
pour une pbriode quelconque qui tombe dans une
semaine comprise dans la plus br6ve des p6riodes vis6es
au paragraphe (2), les dispositions du paragraphe (2) de
I'article 26 ne s'appliquent pas et cette r6mun6ration
doit 8tre d6duite des prestations aff6rentes A cette
semaine.

46. Sous r6serve de l'article 30, une prestataire, en
cas de grossesse, n'est pas admissible au b6n6fice des
prestations durant la pbriode qui d6bute huit semaines
avant la semaine pr6sum6e de son accouchement et se
termine six semaines aprbs celle de son accouchement.

Ces articles ont invers6 la situation antbrieure de
sorte que les femmes enceintes qui peuvent remplir
les conditions fix6es par le par. 30(1), peuvent
recevoir les prestations sp6ciales pr6vues par ce
paragraphe pour la p6riode fix6e au par. 30(2).
Elle commence huit semaines avant la semaine
pr6sum6e de l'accouchement et se termine six
semaines aprs la semaine de I'accouchement. Ces
prestations sont payables que la prestataire soit ou
non capable de travailler et disponible A cette fin
pendant cette pbriode.

Toutefois, I'art. 46 pr6voit clairement que les
prestations suppl6mentaires payables A toutes les
femmes enceintes aux termes de l'art. 30 sont
assorties d'une restriction correspondante qui
exclut une femme enceinte de toutes prestations
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period not exceeding 15 weeks that commences 8
weeks before her confinement is expected and
terminates 6 weeks after the week in which it
occurs unless she can comply with the condition of
entitlement specified in s. 30(1). When these two
sections are read together, as I think they must be,
it will be seen that the governing condition of
entitlement in respect of "unemployment caused
by pregnancy" is the fulfilment of the condition
established in s. 30(1) and that unless a claimant
has had the "ten weeks of insurable employment"
thereby required, she is entitled to no benefits
during the period specified in s. 46.

The present appellant's "interruption of employ-
ment" occurred four days before the birth of her
child and was therefore clearly "unemployment
caused by pregnancy", but she had not fulfilled the
conditions required by s. 30(1) when she applied
for unemployment insurance six days later and this
was the reason for her disentitlement.

The appellant's case, however, is that she is not
claiming s. 30 pregnancy benefits at all but rather
that she was capable of and available for work but
unable to find suitable employment at the time of
her application so that but for s. 46 she would have
been entitled to the regular benefits enjoyed by all
other capable and available claimants, and it is
contended that in so far as that section disentitles
her to the enjoyment of these benefits, it is to be
declared inoperative as contravening s. 1(b) of the
Canadian Bill of Rights in that it would constitute
discrimination by reason of sex resulting in denial
of equality before the law to the particular restrict-
ed class of which the appellant is a member.
Section 1(b) of the Bill of Rights reads as follows:

It is hereby recognized and declared that in Canada
there have existed and shall continue to exist without
discrimination by reason of race, national origin, colour,
religion or sex the following human rights and funda-
mental freedoms, namely,

(b) the right of the individual to equality before the
law....

payables en vertu de la Loi pendant la pbriode d'au
plus 15 semaines qui commence 8 semaines avant
la semaine pr6sumbe de I'accouchement et se ter-
mine 6 semaines aprs la semaine de I'accouche-
ment, si elle ne remplit pas la condition requise au
par. 30(1). Ces deux articles lus ensemble, comme,
A mon avis, ils doivent I'6tre, montrent bien que la
condition principale du droit aux prestations en cas
de achamage caus6 par la grossesse, est la condi-
tion fix6e par le par. 30(1) et qu'A moins d'avoir
exerc6 aun emploi assurable pendant les dix semai-
ness requises, la prestataire n'a droit A aucune
prestation pendant la p&riode sp6cifi6e A l'art. 46.

Pour l'appelante, d'arret de la r6mun6ration
provenant de son emploiv est survenu quatre jours
avant la naissance de son enfant, ce qui constitue
manifestement un cas de ach6mage caus6 par la
grossesse*, mais elle ne remplissait pas les condi-
tions requises au par. 30(1) lorsqu'elle a demand6
les prestations d'assurance-ch~mage six jours plus
tard. C'est pourquoi on les lui a refus6es.

L'appelante soutient cependant qu'elle ne pr6-
tend pas aux prestations de grossesse en vertu de
l'art. 30, mais qu'elle 6tait capable de travailler et
disponible A cette fin sans pour autant r6ussir A
trouver un emploi convenable au moment de sa
demande, de sorte que, n'efit t6 l'art. 46, elle
aurait eu droit aux prestations ordinaires payables
aux autres prestataires capables de travailler et
disponibles A cette fin. Elle pr6tend donc que, dans
la mesure oi cet article lui enl~ve le droit aux
prestations, il doit 8tre d6clar6 inop6rant car il
enfreint I'al. lb) de la Diclaration canadienne des
droits puisqu'il constitue une discrimination en
raison du sexe entrainant la n6gation du droit A
l'6galit6 devant la loi A une cat6gorie particulibre
d'individus A laquelle appartient I'appelante. L'ali-
n6a lb) de la Diclaration canadienne des droits
dispose:

Il est par les pr~sentes reconnu et d6clar6 que les
droits de l'homme et les libert6s fondamentales ci-apr&s
6nonc6s ont exist6 et continueront A exister pour tout
individu au Canada quels que soient sa race, son origine
nationale, sa couleur, sa religion ou son sexe:

b) le droit de l'individu A l'6galit6 devant la loi.....
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The ratio decidendi of the judgment rendered
by Mr. Justice Collier sitting as the Umpire in this
case appears to me to be contained in the following
passage:

I do not know the purpose of the legislators in inject-
ing s. 46 into the 1971 legislation. It was suggested that,
pre-1971, there was an assumption that women eight
weeks before giving birth and for six weeks after, were,
generally speaking, not capable of nor available for
work; this, somehow, gave rise to administrative difficul-
ties or abuses; section 46 was enacted to make it quite
clear that, in the 14 week period, pregnant women and
women who produced children, were, for the purpose of
the statute not capable of nor available for work, and
therefore not entitled to benefits. All that may be.
Nevertheless, I am driven to the inescapable conclusion
that the impugned section, accidentally perhaps, author-
izes discrimination by reason of sex, and as a conse-
quence, abridges the right of equality of all claimants in
respect of the Unemployment Insurance legislation.

As I have indicated, s. 30 and s. 46 constitute a
complete code dealing exclusively with the entitle-
ment of women to unemployment insurance ben-
efits during the specified part of the period of
pregnancy and childbirth; these provisions form an
integral part of a legislative scheme enacted for
valid federal objectives and they are concerned
with conditions from which men are excluded. Any
inequality between the sexes in this area is not
created by legislation but by nature.

In this regard I am in accord with the reasoning
contained in the following paragraph from the
reasons for judgment of Mr. Justice Pratte in the
Federal Court of Appeal:
The question to be determined in this case is therefore,
not whether the respondent had been the victim of
discrimination by reason of sex but whether she has
been deprived of "the right to equality before the law"
declared by s. 1(b) of the Canadian Bill of Rights.
Having said this, I wish to add that I cannot share the
view held by the Umpire that the application of section
46 to the respondent constituted discrimination against
her by reason of sex. Assuming the respondent to have
been "discriminated against", it would not have been by
reason of her sex. Section 46 applies to women, it has no
application to women who are not pregnant, and it has
no application, of course, to men. If section 46 treats
unemployed pregnant women differently from other

La ratio decidendi du jugement rendu par le
juge Collier en sa qualit6 de juge-arbitre en I'es-
pace se trouve A mon avis exprim6e dans cet
extrait:

Je ne sais ce qui a motiv6 les l6gislateurs A inclure
l'article 46 dans la loi de 1971. II a 6 avanc6 qu'avant
1971, on prenait pour acquis qu'au cours de la p6riode
de huit semaines avant I'accouchement et de six semai-
nes aprs, les femmes n'6taient en g6n6ral pas capables
de travailler ni disponibles A cette fin; cette supposition,
d'une fagon ou d'une autre, a fait naltre des difficult6s
administratives ou des abus; I'article 46 a 6t6 adopt6 afin
de pr6ciser qu'au cours de ladite pbriode de 14 semaines,
les femmes enceintes et celles qui viennent d'accoucher
sont, aux fins de la loi, incapables de travailler et non
disponibles A cette fin et, par cons6quent, inadmissibles
au b6n6fice des prestations. C'est peut-etre exact. Toute-
fois, j'en arrive A la conclusion in6vitable que l'article
contest6 ouvre la porte, peut-etre accidentellement, A
une discrimination fond6e sur le sexe et, par consbquent,
qu'il restreint le droit de tous les prestataires A I'6galit6
devant la Loi sur l'assurance-ch6mage.

Comme je l'ai soulign6, les art. 30 et 46 consti-
tuent un code complet qui traite exclusivement de
la question du droit des femmes A l'assurance-ch6-
mage pendant une p6riode donn6e de la grossesse
et aprds l'accouchement; ces articles font partie
int6grante d'une 16gislation adopt6e validement A
des fins f6d6rales et ne visent que des cas dont les
hommes sont exclus. Toute in6galit6 entre les sexes
dans ce domaine n'est pas le fait de la 16gislation,
mais bien de la nature.

A ce propos, je souscris au raisonnement suivi
par le juge Pratte de la Cour d'appel f6d6rale dans
l'extrait suivant de son jugement:

La question qu'il faut d6terminer en I'esp6ce n'est done
pas celle de savoir si l'intimbe a 6t6 victime de discrimi-
nation en raison du sexe mais plut6t si elle a 6t6 priv6e
du adroit A I'6galit6 devant la lois consacr6 par l'alin6a
lb) de la Diclaration canadienne des droits. Ceci 6tant
dit, je d6sire ajouter que je ne puis partager I'opinion du
juge-arbitre que l'application de l'article 46 A l'intimbe
constituait une discrimination A son 6gard en raison du
sexe. A supposer que l'on eiit fait de la adiscrimination
contres l'intim6e, ce n'aurait pas 6t6 en raison de son
sexe. En effet, I'article 46 vise les femmes enceintes,
mais non celles qui ne le sont pas, et encore moins les
hommes. Si l'article 46 ne traite pas les femmes encein-
tes en ch6mage comme d'autres ch6meurs, hommes ou
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unemployed persons, be they male or female, it is, it
seems to me, because they are pregnant and not because
they are women.

It was contended, however, that the impugned
section denied "equality before the law" for the
period therein specified to pregnant and child-
bearing women who failed to fulfil the conditions
required by s. 30(1) because it denied them the
benefits available to all other claimants both male
and female, who had eight weeks of insurable
employment and who were capable of and avail-
able for work.

The purpose and effect of s. I of the Bill of
Rights was described by Laskin J., as he then was,
in the course of his reasons for judgment rendered
on behalf of the majority of the Court in Curr v.
The Queen2, where he said, in part, at p. 896:

.. .I do not read it as making the existence of any of the
forms of prohibited discrimination a sine qua non of its
operation. Rather, the prohibited discrimination is an
additional lever to which federal legislation must
respond. Putting the matter another way, federal legisla-
tion which does not offend s. I in respect of any of the
prohibited kinds of discrimination may nonetheless be
offensive to s. 1 if it is violative of what is specified in
any of the clauses (a) to (/) of s. 1. It is, a fortiori,
offensive if there is discrimination by reason of race so
as to deny equality before the law. That is what this
Court decided in Regina v. Drybones ([1970] S.C.R.
282) and I need say no more on this point.

As I have indicated, s. 46 constitutes a limita-
tion on the entitlement to benefits of a specific
group of individuals and as such was part of a
valid federal scheme. There is a wide difference
between legislation which treats one section of the
population more harshly than all others by reason
of race as in the case of Regina v. Drybones,
supra, and legislation providing additional benefits
to one class of women, specifying the conditions
which entitle a claimant to such benefits and
defining a period during which no benefits are
available. The one case involves the imposition of a
penalty on a racial group to which other citizens
are not subjected; the other involves a definition of

2 [1972] S.C.R. 889.

femmes, c'est, A mon sens, parce qu'elles sont enceintes
et non parce qu'elles sont des femmes.

Il est toutefois all6gu6 que, pendant la p6riode
pr6vue, I'article attaqu6 d6nie dl'6galit6 devant la
lois aux femmes enceintes qui ne remplissent pas
les conditions fix6es au par. 30(1), parce qu'il leur
enl6ve le droit aux prestations payables A tous les
autres prestataires, hommes et femmes, qui ont
exerc6 un emploi assurable pendant huit semaines
et sont capables de travailler et disponibles A cette
fin.

Le but et l'effet de l'art. I de la Ddclaration
canadienne des droits sont analys6s par le juge
Laskin (maintenant Juge en chef) dans ses motifs
de jugement rendus au nom de la majorit6 de cette
Cour dans l'arrat Curr c. La Reine2, notamment
dans cet extrait (A la p. 896):
... je n'interpr6te pas cet article comme s'appliquant
uniquement lorsque existe l'une ou l'autre forme de
discrimination interdite. La discrimination interdite est
plut6t une norme suppl6mentaire que la l6gislation f6d&
rale doit respecter. En d'autres termes, une loi f6d6rale
qui ne viole pas l'article 1 en ce qui concerne l'un ou
l'autre des genres interdits de discrimination, peut n6an-
moins le violer si elle porte atteinte A l'un des droits
garantis par les alin6as (a) A (f) de l'art. 1. Elle consti-
tue a fortiori une violation s'il y a discrimination en
raison de la race d'une personne, de fagon A priver
celle-ci du droit A l'6galit6 devant la loi. C'est ce qu'a
d6cid6 cette Cour dans l'arret Regina c. Drybones
([1970] R.C.S. 282); je n'ai rien d'autre A ajouter sur ce
point.

Comme je l'ai d6jA dit, I'art. 46 limite le droit
aux prestations pour un groupe particulier d'indivi-
dus et il fait partie d'une 16gislation f6d6rale
valide. II faut distinguer nettement une 16gislation
qui traite une partie de la population plus dure-
ment qu'une autre, en raison de la race, comme
c'6tait le cas dans l'affaire Regina c. Drybones
(pr6cit6e), et une 16gislation qui accorde des avan-
tages suppl6mentaires A une cat6gorie de femmes,
en sp6cifiant les conditions auxquelles une presta-
taire y aura droit et la p6riode pendant laquelle ils
lui seront accord6s. Le premier cas impose un
d6savantage A un groupe racial par rapport aux
autres citoyens, quand le second ne fait que d6finir

2 [1972) R.C.S. 889.
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the qualifications required for entitlement to ben-
efits, and in my view the enforcement of the
limitation provided by s. 46 does not involve denial
of equality of treatment in the administration and
enforcement of the law before the ordinary courts
of the land as was the case in Drybones.

This latter test was applied in this Court when
considering the meaning of equality before the law
in Attorney General of Canada. v. Lavell-Isaac
v. Bidard', at pp. 1365 and 1366, and the same
reasoning was adopted by Martland J. on behalf of
the majority of the Court in The Queen v.
Burnshine 4 , at pp. 703 and 704.

I agree with Mr. Justice Pratte that it is obvious
that s. 46 did not have the effect of depriving the
appellant of her right to "equality before the law"
in the administration and enforcement thereof and
that its validity cannot be challenged on this
ground if the test which was approved in the
last-mentioned cases is applied.

In the present case, however, Mr. Justice Pratte
in the Court of Appeal, applied a somewhat differ-
ent test saying:
... the right to equality before the law could be defined
as the right of an individual to be treated as well by the
legislation as others who, if only relevant facts were
taken into consideration, would be judged to be in the
same situation.

Mr. Justice Pratte concluded that where difference
in treatment of individuals is based on a relevant
distinction, the right to equality before the law
would not be offended.

While agreeing that this constitutes a workable
definition of equality before the law, the appel-
lant's counsel contended that in treating pregnant
and child-bearing women who failed to comply
with s. 30(1) as a separate class, Parliament
imposed a classification on women during the
weeks specified in s. 46 which is "clearly
irrelevant".

[1974] S.C.R. 1349.
4 [1975] 1 S.C.R. 693.

les conditions A remplir pour b6n6ficier de presta-
tions. En outre, I'application des restrictions impo-
s6es par l'art. 46 n'entraine pas, A mon avis, la
n6gation du principe d'6galit6 de traitement dans
I'administration et I'application de la loi devant les
tribunaux ordinaires du pays, comme c'6tait le cas
dans l'affaire Drybones.

Ce dernier critbre a 6t6 retenu par cette Cour
qui s'interrogeait sur ce que signiflait l'6galit6
devant la loi, dans l'affaire Procureur gindral du
Canada c. Lavell-Isaac c. Bidard', aux pp. 1365
et 1366, et le juge Martland a adopt6 le mime
raisonnement, au nom de la majorit6 de la Cour,
dans l'arrt La Reine c. Burnshine4 , aux pp. 703 et
704.

Comme le juge Pratte, je suis d'avis que l'art. 46
ne prive manifestement pas l'appelante de son
droit A d'6galit6 devant la lois dans I'administra-
tion et l'application de celle-ci, et que sa validit6 ne
peut 8tre contest6e pour ce motif si l'on applique le
critbre approuv6 dans les arrats que je viens de
mentionner.

En l'espbee cependant, le juge Pratte de la Cour
d'appel a appliqu6 un critbre un peu diff6rent. Il
dit:
... le droit A l'6galit6 devant la loi pourrait Etre d6fini
comme le droit de l'individu d'8tre trait6 par la loi
comme d'autres que l'on jugerait 8tre dans la mime
situation, si l'on ne s'en tenait qu'A des faits pertinents.

Le juge Pratte conclut que lorsque la diff6rence de
traitement entre des individus repose sur une dis-
tinction pertinente, il n'y a pas d'atteinte au droit A
I'6galit6 devant la loi.

L'avocat de l'appelante admet que cette d6fini-
tion de l'6galit6 devant la loi est valable, mais
soutient qu'en traitant les femmes enceintes qui ne
remplissent pas les conditions fix6es au par. 30(1)
comme une classe A part, le Parlement a cr66,
parmi les femmes, pour la p6riode d6finie A l'art.
46, une cat6gorie qui n'est caucunement perti-
nentes.

3 [1974] R.C.S. 1349.
4 [1975] 1 R.C.S. 693.
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In the course of his reasons for judgment at first
instance, Mr. Justice Collier made reference to a
pre-1971 assumption "that women eight weeks
before giving birth and for six weeks after, were,
generally speaking, not capable of nor available for
work", and in implementation of its apparent
policy of encouraging women to take advantage of
the pregnancy benefits provided by s. 30, Parlia-
ment has, by enacting s. 46, precluded those who
did not or could not avail themselves of these
benefits from being entitled to any insurance ben-
efits at all during the period described in that
section.

Whatever may be thought of the wisdom of this
latter provision, there can, in my view, with all
respect, be no doubt that the period mentioned in
s. 46 is a relevant one for consideration in deter-
mining the conditions entitling pregnant women to
benefits under a scheme of unemployment insur-
ance enacted to achieve the valid federal objective
of discharging the responsibility imposed on Par-
liament by s. 91(2A) of the British North America
Act.

In this regard, the following passage which is
also found in the reasons for judgment of the
present Chief Justice in Curr v. The Queen, supra,
although it is directed to the effect of the "due
process" provision of s. 1(a) of the Bill of Rights,
in my opinion applies with equal force in consider-
ing whether s. 1(b) renders the impugned section
inoperative. He there said at p. 899:
... compelling reasons ought to be advanced to justify
the Court in this case to employ a statutory (as contrast-
ed with a constitutional) jurisdiction to deny operative
effect to a substantive measure duly enacted by a Parlia-
ment constitutionally competent to do so, and exercising
its powers in accordance with the tenets of responsible
government, which underlie the discharge of legislative
authority under the British North America Act.

In the case of Prata v. Minister of Manpower
and Immigration', Mr. Justice Martland, speaking
for the Court, characterized the effect of the ear-
lier decision of this Court in The Queen v. Burn-
shine, supra, as authority for the following propo-
sition which he stated at p. 382 in the following
terms:

s [1976] 1 S.C.R. 376.

Dans ses motifs de jugement en premidre ins-
tance, le juge Collier mentionne que l'on avait pris
pour acquis avant 1971 .qu'au cours de la p6riode
de huit semaines avant I'accouchement et de six
semaines apras, les femmes n'6taient en g6n6ral
pas capables de travaillerp, et que pour mettre en
ceuvre sa politique visant A encourager les femmes
A profiter des prestations de grossesse pr6vues A
l'art. 30, le Parlement, par l'art. 46, emp~che
toutes celles qui ne se prevalent pas de ces presta-
tions, ou ne peuvent le faire, de b6n6ficier de
l'assurance-ch6mage pendant la pbriode d6finie
dans cet article.

Quoi que l'on puisse penser de la sagesse de
cette disposition, on ne peut douter A mon avis que
la pbriode mentionn6e A l'art. 46 est pertinente
pour d6terminer les conditions auxquelles les
femmes enceintes ont droit aux prestations dans le
cadre de la 16gislation sur I'assurance-ch6mage
adopt6e dans la poursuite d'un objectif f6d6ral
valide, soit s'acquitter de la responsabilit6 impos6e
au Parlement par le par. 91(2A) de l'Am&ique du
Nord britannique.

A ce propos, I'extrait suivant des motifs de
jugement du Juge en chef actuel, dans l'arrat Curr
c. La Reine (pr6cit6), qui traite de l'effet de la
disposition relative A el'application r6guliare de la
loi A l'al. la) de la Diclaration des droits, s'appli-
que tout aussi bien A la question de savoir si l'al.
lb) rend inop6rant l'article contest6. II dit A la p.
899:
... il faudrait avancer des raisons convaincantes pour
que la Cour soit fond6e A exercer en I'espbce une comp6-
tence conf6r6e par la loi (par opposition A une comp6-
tence conf6r6e par la constitution) pour enlever tout
effet A une disposition de fond dfiment adopt6e par un
Parlement comp6tent A cet 6gard en vertu de la constitu-
tion et exergant ses pouvoirs conform6ment au principe
du gouvernement responsable, lequel constitue le fonde-
ment de ['exercice du pouvoir l6gislatif en vertu de
l'Acte de I'Amirique du Nord britannique.

Dans l'arr6t Prata c. Ministre de la Main-
d'oeuvre et de l7mmigration5 , le juge Martland,
parlant au nom de la Cour, d6clare que l'arr8t
ant6rieur de cette Cour, La Reine c. Burnshine,
pr6cit6, a pour effet d'6tablir le principe suivant
qu'il formule en ces termes A la p. 382 de son
jugement:

s [1976] 1 R.C.S. 376.
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This Court has held that s. 1(b) of the Canadian Bill of
Rights does not require that all federal statutes must
apply to all individuals in the same manner. Legislation
dealing with a particular class of people is valid if it is
enacted for the purpose of achieving a valid federal
objective. (R. v. Burnshine).

In the Burnshine case, Mr. Justice Martland,
speaking for the majority of this Court, described
the burden resting upon one who seeks to have
legislation declared inoperative as offending sec-
tion 1(b) of the Bill of Rights in the following
language:

In my opinion, in order to succeed in the present case,
it would be necessary for the respondent, at least, to
satisfy this Court that, in enacting s. 150, Parliament
was not seeking to achieve a valid federal objective. This
was not established or sought to be established.

These words are, in my opinion, directly applicable
to the circumstances here disclosed.

To summarize all the above, I am of opinion
that s. 46 forms an integral part of a valid scheme
of legislation enacted by Parliament in discharge
of its legislative authority under the British North
America Act, and that the limitation on entitle-
ment to benefits for which the section provides is
to be read in light of the additional benefits pro-
vided by the scheme as a whole and specifically by
the provisions of s. 30 of the Act. I am accordingly
of the opinion that s. 46 of the Unemployment
Insurance Act as amended was not rendered inop-
erative by the Canadian Bill of Rights, and I
would answer the question as phrased in the notice
served on the Attorney General of Canada and the
Attorneys General of the Provinces in the negative.

For all these reasons, I would dismiss this
appeal.

There will be no order as to costs.

Appeal dismissed.

Solicitor for the appellant: Andrew J. Roman,
Ottawa.

Solicitor for the respondent: Roger Tassi,
Ottawa.

Cette Cour a d6cid6 que ]'al. b) du par. (1) de la
Diclaration canadienne des droits n'exige pas que toutes
les lois f6d6rales doivent s'appliquer de la meme maniare
A tous les individus. Une loi qui vise une cat6gorie
particulibre de personnes est valide si elle est adopt6 en
cherchant I'accomplissement d'un objectif f6d6ral r6gu-
lier (R. v. Burnshine).

Dans Burnshine, le juge Martland, au nom de la
majorit6 de cette Cour, d6crit la charge qui
incombe A celui qui cherche A faire d6clarer une loi
inop6rante au motif qu'elle viole l'al. lb) de la
Dilaration des droits:

A mon avis, pour qu'il ait gain de cause en la pr6sente
affaire, il serait n6cessaire, au moins, que l'intim6 6ta-
blisse A la satisfaction de la Cour qu'en adoptant I'art.
150 le Parlement ne cherchait pas l'accomplissement
d'un objectif f6d6ral r6gulier. Cela n'a pas 6t6 6tabli et
on n'a pas tent6 de le faire.

Ces mots s'appliquent directement, A mon avis,
aux circonstances de l'espice.

En r6sum6, je suis d'avis que l'art. 46 fait partie
int6grante d'une 16gislation valide 6dict6e par le
Parlement pour exercer sa comp6tence 16gislative
aux termes de I'Acte de lAmirique du Nord bri-
tannique, et que la restriction du droit aux presta-
tions impos6e par l'article en cause doit 8tre exa-
min6e A la lumibre des prestations suppl6mentaires
pr6vues par l'ensemble de la 16gislation, et plus
particulibrement par l'art. 30. En cons6quence, je
suis d'avis que I'art. 46 de la Loi sur I'assurance-
ch6mage, et ses modifications, n'est pas rendu
inopbrant par la Diclaration canadienne des
droits. Je suis d'avis de r6pondre par la n6gative A
la question formul6e dans l'avis signifi6 au procu-
reur g6n6ral du Canada et aux procureurs g6n6-
raux des provinces.

Pour ces motifs, je suis d'avis de rejeter le
pourvol.

II n'y aura aucune adjudication de d6pens.

Appel rejeti.

Procureur de l'appelante: Andrew J. Roman,
Ottawa.

Procureur de l'intimi: Roger Tassi, Ottawa.
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Richard Harvey Moore Appellant;

and

Her Majesty The Queen Respondent.

1978: June 6, 7; 1978: October 17.

Present: Martland, Ritchie, Spence, Pigeon, Dickson,
Beetz and Estey JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law - Obstructing peace officer - Cyclist
seen committing traffic infraction - Police officer
asking cyclist for identification with intention of giving
traffic ticket - Cyclist refusing to give name -
Motor-vehicle Act, R.S.B.C. 1960, c. 253, ss. 2, 58, 63,
127, 128, amended 1975 (B.C.), c. 46, ss. 121, 173(1) -
Police Act, 1974 (B.C.), c. 64, ss. 17(1), 22, 30 -
Summary Convictions Act, R.S.B.C. 1960, c. 373, s. 101
- Criminal Code, R.S.C. 1970, c. C-34, s. 450(2).

The accused went through an intersection, in the City
of Victoria, against a red light on his bicycle. A peace
officer employed with the Victoria City Police, who was
on duty and observed the infraction, stopped the accused
and, with the intention of giving him a traffic ticket,
asked for identification. The accused refused to give his
name and address. As a result, he was charged with
unlawfully and wilfully obstructing a peace officer in the
execution of his duty, contrary to s. 118 of the Criminal
Code. At trial, the trial judge directed the jury that
there was no evidence of obstruction of the police officer
and the jury, accordingly, returned a verdict of acquit-
tal. On appeal by the Crown, this verdict was reversed
and a new trial directed. From that decision the accused
appealed to this Court.

Held (Dickson and Estey JJ. dissenting): The appeal
should be dismissed.

Per curiam: The appellant was not in breach of s. 58
of the British Columbia Motor-vehicle Act when he
refused to give his name and address to the constable.
The argument that although a bicycle is neither a
"motor-vehicle" nor a "vehicle" under the definitions in
s. 2, nevertheless s. 58 of the Act applied thereto
because of other sections was rejected.

Per Martland, Ritchie, Spence, Pigeon and Beetz JJ.:
A bicylce is a "cycle" within the definition in s. 121 of
the Motor-vehicle Act, R.S.B.C. 1960, c. 253, as
amended by 1975 (B.C.), c. 46, and, therefore, by the
provisions of s. 173(1) the appellant was under the same

Richard Harvey Moore Appelant;

et

Sa Majest4 La Reine Intimie.

1978: 6 et 7 juin; 1978: 17 octobre.

Pr6sents: Les juges Martland, Ritchie, Spence, Pigeon,
Dickson, Beetz et Estey.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit criminel - Entrave a agent de la paix -
Cycliste vu en train de commettre une infraction aux
rigles de la circulation - Demande d'identit adressie
par un constable dans l'intention de lui donner une
contravention - Refus du cycliste de donner son iden-
titi - Motor-vehicle Act, R.S.B.C. 1960, chap. 253,
art. 2, 58, 63, 127 et 128, modifid par 1975 (B.C.), chap.
46, art. 121 et 173(1) - Police Act, 1974 (B.C.), chap.
64, art. 17(1), 22 et 30 - Summary Convictions Act,
R.S.B.C. 1960, chap. 373, art. 101 - Code criminel,
S.R.C. 1970, chap. C-34, par. 450(2).

A un carrefour, l'accus6 a brfil6 un feu rouge alors
qu'il roulait A bicyclette dans la ville de Victoria. Un
agent de la paix de la police municipale de Victoria en
service I'a vu commettre l'infraction, I'a arrW6 et, dans
l'intention de lui donner une contravention, lui a
demand6 son identit6. L'accus6 a refus6 de donner ses
nom et adresse. II fut en cons6quence accus6 d'avoir
ill6galement et volontairement entrav6 un agent de la
paix dans l'ex6cution de son devoir, contrairement A
l'art. 118 du Code criminel. Au procks, le juge a indiqu6
au jury qu'il n'y avait aucune preuve d'entrave A agent
de police et le jury a en cons6quence rendu un verdict
d'acquittement. Sur appel du minist~re public, ce verdict
a 6t6 infirm6 et un nouveau procks ordonn6. De IA le
pourvoi devant cette Cour.

Arrit (les juges Dickson et Estey 6tant dissidents): le
pourvoi doit atre rejet6.

La Cour: L'appelant n'a pas viol6 l'art. 58 de la
Motor-vehicle Act de la Colombie-Britannique en refu-
sant de donner ses nom et adresse au constable. La Cour
a rejet6 l'argument selon lequel bien qu'une bicyclette ne
soit ni un "v6hicule A moteur" ni un "v6hicule" au sens
des d6finitions de I'art. 2, I'art. 58 de la Loi s'applique
en raison d'autres articles.

Les juges Martland, Ritchie, Spence, Pigeon et Beetz:
Une bicyclette est un "cycle" au sens de la d6finition de
l'art. 121 de la Motor-vehicle Act, R.S.B.C. 1960, chap.
253, modifi6 par 1975 (B.C.), chap. 46, et, aux termes
des dispositions du par. 173(1), I'appelant 6tait assujetti
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duties as the driver of a vehicle. The driver of a vehicle,
in reference to traffic signals, is governed by the provi-
sions of ss. 127 and 128 of the Motor-vehicle Act.
Therefore, under the provisions of ss. 127 and 128, the
appellant was prohibited from proceeding against the
red light.

It being the duty of a municipality, under s. 17(1) of
the Police Act, 1974 (B.C.), c. 64, to provide policing
"for the purpose of adequately enforcing municipal
by-laws, the criminal law, and the laws of the Province,
and of generally maintaining law and order, within the
municipality", the constable was carrying out those
duties on this occasion, as directed by s. 30 of the said
statute.

The actions of the appellant were not within any of
the four classes of actions set out in s. 63 of the
Motor-vehicle Act so that section gave no power to the
constable to arrest the appellant without a warrant. The
provisions of the Criminal Code as to summary convic-
tions are applicable in British Columbia by virtue of s.
101 of the Summary Convictions Act, R.S.B.C. 1960, c.
373. The said provisions of the Criminal Code as to
summary convictions of relevance here are those con-
tained in s. 450(2) of the Criminal Code.

In accordance with those provisions, the constable
could only have arrested the appellant for the summary
conviction offence of proceeding against a red light if it
were necessary to establish his identity. The constable,
therefore, in requesting the appellant to identify himself,
was carrying out the duty of enforcing the law of the
Province in this summary conviction matter by attempt-
ing to identify the accused person so that he might
proceed to lay an information or take the more modern
form permitted under the said Summary Convictions
Act of issuing a ticket.

Accordingly, the officer was under a duty to attempt
to identify this wrong-doer and the failure to identify
himself by the wrong-doer did constitute an obstruction
of the police officer in the performance of his duty.

Neither the provisions of the Bill of Rights nor the
topic of individual freedom generally were applicable in
this case. There is not even minimal interference with
any freedom of a citizen who is seen committing an
infraction by a police constable in the police constable
simply requesting his name and address without any
attempt to obtain from that person any admission of
fault or any comment whatsoever.

Rice v. Connolly, [1966] 2 All E.R. 649,
distinguished.

Per Dickson and Estey JJ., dissenting: Any duty to
identify oneself must be found in either common law or

aux mimes obligations que le conducteur d'un v6hicule.
En ce qui concerne les signaux de circulation, le conduc-
teur d'un v6hicule doit ob6ir aux dispositions des art.
127 et 128 de la Motor-vehicle Act. Ainsi, les art. 127
et 128 interdisaient A l'appelant de traverser le carrefour
au feu rouge.

Comme il est du devoir d'une municipalit6, en vertu
du par. 17(1) de la Police Act, 1974 (B.C.), chap. 64,
d'assurer les services de police "aux fins de la bonne
application des r6glements municipaux, du droit crimi-
nel et des lois provinciales, et, de fagon g6n6rale, du
maintien de l'ordre public dans la municipalit6", le
constable s'acquittait de ses devoirs en cette occasion,
conform6ment A l'art. 30 de ladite Loi.

Les actes de l'appelant n'entrent dans aucune des
quatre cat6gories 6tablies A l'art. 63 de la Motor-vehicle
Act de sorte que cet article n'autorisait pas le constable
A arr~ter l'appelant sans mandat. Les dispositions du
Code criminel relatives aux d6clarations sommaires de
culpabilit6 s'appliquent en Colombie-Britannique en
vertu de l'art. 101 de la Summary Convictions Act,
R.S.B.C. 1960, chap. 373. Lesdites dispositions du Code
criminel pertinentes en l'esp6ce se trouvent au par.
450(2) du Code criminel.

Aux termes de ces dispositions, le constable ne pouvait
arrater I'appelant pour l'infraction punissable sur d6cla-
ration sommaire, savoir 6tre pass6 au feu rouge, que si
c'6tait n6cessaire pour 6tablir son identit6. Ainsi, le
constable s'acquittait de son devoir de faire respecter la
loi provinciale, dans le cas de cette infraction punissable
sur d6claration sommaire de culpabilit6, en demandant A
l'appelant d'6tablir son identit6 pour etre en mesure de
faire une d6nonciation ou, comme le permet la Sum-
mary Convictions Act, d'adopter la formule plus
moderne qui consiste A dresser une contravention.

En cons6quence, I'agent avait l'obligation d'essayer
d'identifier le contrevenant et, en refusant de donner son
identit6, ce dernier a entrav6 un policier dans l'ex6cution
de son devoir.

Il n'est nullement question en l'espce de la Diclara-
tion des droits ni de libert6 individuelle en gbn~ral. Il n'y
a pas la moindre atteinte A la libert6 d'un citoyen qu'un
constable voit commettre une infraction lorsque ce der-
nier lui demande simplement ses nom et adresse sans
essayer d'obtenir un aveu de faute ou une d6claration
quelconque.

Jurisprudence: distinction faite avec l'arrAt Rice v.
Connolly, [1966] 2 All E.R. 649.

Les juges Dickson et Estey (dissidents): Toute obliga-
tion de donner son identit6 doit tre fond6e sur la
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statute, quite apart from the duties of the police. A
person is not guilty of the offence of obstructing a police
officer merely by doing nothing, unless there is a legal
duty to act. Omission to act in a particular way will give
rise to criminal liability only where a duty to act arises
at common law or is imposed by statute.

There was no statutory duty on a cyclist caught
committing a traffic infraction to divulge his name and
address. While, as held by the majority, the constable,
under the relevant statutory provisions, could have
arrested the accused for the offence of proceeding
against a red light if it were necessary to establish his
identity, it was not accepted that as a consequence the
accused was guilty of the further, and much more
serious, offence of obstructing the constable in the
performance of his duties by refusing to divulge his
name and address.

There is no duty at common law to identify oneself to
police, and the refusal to so identify oneself cannot
constitute obstruction of the police. A person cannot
"obstruct" by refusing to answer a question unless he is
under a legal duty to answer. The argument that
because a duty rested upon constables to investigate
crime and enforce provincial laws, an "implied" or
"reciprocal" duty rested upon a person, suspected of an
infraction, to give his name and address, and refusal to
do so amounted to such frustration as to constitute the
offence of obstructing the police in the execution of their
duty was rejected. Only if the police have a lawful claim
to demand that a person identify himself, does the
person have a corresponding duty to do so.

Regina v. Patrick (1960), 32 C.R. 338; Hatton v.
Treeby, [1897] 2 Q.B. 452; Rice v. Connolly, supra;
Ingleton v. Dibble, [1972] 1 All E.R. 275; Regina v.
Carroll (1959), 31 C.R. 315; Regina v. Bonnycastle,
[1969] 4 C.C.C. 198; Elder v. Evans, [1951] N.Z.L.R.
801, referred to.

APPEAL from a judgment of the Court of
Appeal for British Columbia', allowing an appeal
by the Crown from the accused's acquittal on a
charge of obstructing police contrary to s. 118 of
the Criminal Code. Appeal dismissed, Dickson and
Estey JJ. dissenting.

'[1977] 5 W.W.R. 241.

common law ou sur une loi, abstraction faite de toute
obligation incombant A la police. Nul n'est coupable de
l'infraction d'entrave A agent de police simplement parce
qu'il ne fait rien, A moins qu'il n'existe une obligation
16gale d'agir. Le d6faut d'agir d'une certaine manibre
n'engage la responsabilit6 p6nale que lorsqu'il existe une
obligation d'agir en common law ou aux termes de la
Loi.

La loi ne contient aucune disposition obligeant un
cycliste surpris A passer au feu rouge A r6v6ler ses nom
et adresse. Toutefois, comme l'a jug6 la majorit6, le
constable aurait pu arrater I'accus6 pour l'infraction
commise, savoir 6tre pass6 au feu rouge, si c'6tait n6ces-
saire pour 6tablir son identit6. Mais l'accus6 n'est pas de
ce fait coupable d'une autre infraction nettement plus
grave, en l'occurrence d'entrave A un agent de police
dans l'exercice de ses fonctions, parce qu'il a refus6 de
r6v6ler ses nom et adresse.

11 n'existe pas en common law d'obligation de donner
son identit6 A la police et le refus de le faire ne peut
constituer une entrave A la police. Nul ne peut "entra-
ver" quiconque en refusant de r6pondre A une question,
A moins d'avoir l'obligation juridique de ce faire. Est
rejet6 l'argument selon lequel puisque les agents de
police ont le devoir de faire enquite sur les crimes et de
faire appliquer les lois provinciales, toute personne soup-
gonn6e d'avoir commis une infraction a l'obligation
"implicite" ou "r6ciproque" de donner ses nom et
adresse et tout refus de le faire est un obstacle suffisam-
ment s6rieux pour constituer l'infraction d'entrave A un
agent de police dans l'ex6cution de son devoir. Ce n'est
que lorsque le policier peut l6galement exiger qu'une
personne donne son identit6 que cette personne a une
obligation correspondante de s'ex6cuter.

Jurisprudence: Regina v. Patrick (1960), 32 C.R.
338; Hatton v. Treeby, [1897] 2 Q.B. 452; Rice v.
Connolly, pr6cit6; Ingleton v. Dibble, [1972] 1 All E.R.
275; Regina v. Carroll (1959), 31 C.R. 315; Regina v.
Bonnycastle, [1969] 4 C.C.C. 198; Elder v. Evans,
[1951] N.Z.L.R. 801.

POURVOI a l'encontre d'un arrat de la Cour
d'appel de la Colombie-Britannique', accueillant
un appel interjet6 par le minist&re public contre
l'acquittement de l'accus6 sur une accusation d'en-
trave A agent de police contrairement A l'art. 118
du Code criminel. Pourvoi rejet6, les juges Dickson
et Estey 6tant dissidents.

' [1977] 5 W.W.R. 241.
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B. A. Crane, Q.C., for the appellant.

R. M. Lang, for the respondent.

The judgment of Martland, Ritchie, Spence,
Pigeon and Beetz JJ. was delivered by

SPENCE J.-This is an appeal from the judg-
ment of the Court of Appeal for British Columbia
pronounced on June 7, 1977.

The appellant had been acquitted after his trial
before His Honour Judge Millward and a jury
upon an indictment charging him:
THAT at the City of Victoria, County of Victoria,
Province of British Coumbia, on the 19th day of April,
1976, he did unlawfully and wilfully obstruct a Peace
Officer, to wit, Constable Sutherland, in the execution
of his duty as such Peace Officer, contrary to the
Criminal Code of Canada.

The appellant was acquitted by a verdict direct-
ed by the learned trial judge at the close of the
Crown's case. The facts are outlined in an admis-
sion by counsel for Moore which I quote:

If it please, your Honour, I have certain admission of
facts to make to expedite matters. Firstly, I am instruct-
ed to admit that on or about the 19th of April 1976, at
or about 9:10 a.m., the Accused, Richard Harvey
Moore, was southbound on Government Street at Pan-
dora and at that intersection proceeded through a light
which had not yet turned green and was, in fact red
when he proceeded through on his ten-speed bicycle.
That is the extent of my admission of fact.

and are further dealt with by Carrothers J.A. in
his reasons for judgment as follows:

Constable Sutherland, a peace officer with the Vic-
toria City Police, in uniform and on a motorcycle,
observed this infraction on the part of Moore and set
about to "ticket" Moore. The constable and Moore
proceeded side by side on their respective cycles, with
Moore sometime taking elusive action by riding his
bicycle on the sidewalk, with the constable repeatedly
requesting Moore to "pull over and stop" and Moore
lewdly rebuffing each such request with an obscene
demand to leave him alone as he was in a hurry. I attach
no importance to the particular salacious vulgarity used
by Moore in rejecting the policeman's request to stop as
it has been used by the unimaginative so excessively and
indiscriminately as to have lost its literal quality, but

B. A. Crane, c.r., pour I'appelant.

R. M. Lang, pour l'intim6e.

Le jugement des juges Martland, Ritchie,
Spence, Pigeon et Beetz a 6t6 rendu par

LE JUGE SPENCE-Ce pourvoi attaque un arr8t
de la Cour d'appel de la Colombie-Britannique
prononc6 le 7 juin 1977.

L'appelant a 6 acquitt6 aprds son proc6s,
devant M. le juge Millward et un jury, de
l'accusation:
[TRADUCTION] D'avoir, en la ville de Victoria, comt6 de
Victoria, province de la Colombie-Britannique, le 19
avril 1976, ill6galement et volontairement entrav6 un
agent de la paix, savoir le constable Sutherland, dans
l'ex6cution de son devoir, contrairement au Code crimi-
nel du Canada.

L'appelant a 6t6 acquitt6 suite au verdict impos6
par le juge du procks A la cl6ture de la preuve de la
poursuite. Les faits sont expos6s dans l'aveu sui-
vant fait par l'avocat de Moore:

[TRADUCTION] Votre Seigneurie, je veux admettre
certains faits pour acc616rer les choses. Tout d'abord,
j'ai mandat d'admettre que le 19 avril 1976 (ou vers
cette date), A 9 h 10 (ou vers cette heure), I'accus6,.
Richard Harvey Moore, roulait vers le sud le long de la
rue Government pr~s de Pandora et a travers6 ce carre-
four alors que le feu de circulation n'6tait pas encore
pass6 au vert; en fait, le feu 6tait rouge lorsqu'il a
travers6 le carrefour sur sa bicyclette A dix vitesses.
VoilA les faits que j'admets.

Le juge Carrothers de la Cour d'appel se r6fbre A
ces faits dans ses motifs de jugement en ces
termes:

[TRADUCTION] Le constable Sutherland, un agent de
la paix de la police municipale de Victoria, portant
l'uniforme et conduisant une motocyclette, a vu Moore
commettre cette infraction et s'est mis en devoir de
dresser une contravention. Le constable et Moore avan-
gaient c6te A c6te sur leur cycle respectif, quoique
Moore ait cherch6 un certain nombre de fois A s'6carter
en montant sur le trottoir. Le constable lui a demand6 A
plusieurs reprises ade se ranger et de s'arraterp. Moore
lui a r6pondu par des propos obscnes et lui a demand6
de le laisser tranquille parce qu'il 6tait press6. Je n'atta-
che aucune importance A la grossibret6 des r6ponses aux
ordres du policier, car ce genre d'obsc6nit6s est si sou-
vent et si facilement utilis6 par manque d'imagination,
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there is no doubt that it constituted flat refusals on the
part of Moore to stop as requested by the policeman.

As a result of this occurrence, Moore was
charged upon an indictment, as I have said above,
but he was not charged with failing to stop at a
stop light only with obstructing a peace officer in
the performance of his duty. The obstruction
which the Crown put forward as constituting the
offence was the failure of the appellant to give his
name when requested to do so by the police
constable.

The relevant sections of the provincial statutes
with which I shall deal hereafter are as follows:
Firstly, the Motor-vehicle Act, R.S.B.C. 1960, c.
253. Section 2 contains definitions of "motor-vehi-
cle" and "vehicle", as follows:

"motor-vehicle" means a vehicle, not run upon rails,
that is designed to be self-propelled or propelled by
electric power obtained from overhead trolley-wires;

"vehicle" means a device in, upon, or by which a person
or thing is or may be transported or drawn upon a
highway, except a device designed to be moved by
human power or used exclusively upon stationary rails
or tracks.

Section 58 of the said Motor-vehicle Act provides:
58. Every person driving or operating or in charge of

a motor-vehicle on any highway who refuses or fails

(a) to stop his motor-vehicle when signalled or
requested to stop by any police officer or constable
who is in uniform or who displays his police badge
conspicuously on the outside of his outer coat; or
(b) to state correctly his name and address and the
name and address of the owner of the motor-vehicle
when requested by any peace officer or constable to
state the same

is guilty of an offence.

It will be seen plainly that a bicycle is neither a
"motor-vehicle" nor a "vehicle" of any kind under
the provisions of the aforesaid definition. A bicycle
is plainly not self-propelled and, therefore, cannot
be a "motor-vehicle" and it is a device designed to
be moved by human power and, therefore, it
cannot be a "vehicle" at all. Much argument was

qu'il a perdu toute valeur r6elle. Toutefois, il est certain
que les r6ponses de Moore constituent un refus cat6gori-
que de s'arrater comme le lui demandait le policier.

Comme je l'ai d6jA dit, c'est A la suite de cet
incident que Moore a 6 accuse par acte d'accusa-
tion, non pas d'avoir grill6 un feu rouge, mais
d'avoir entrav6 un agent de la paix dans l'ex6cu-
tion de ses fonctions. Le ministbre public fait valoir
que c'est en refusant de donner son identit6 A la
demande du constable que l'appelant a commis
l'infraction imput6e d'entrave A agent.

Les articles pertinents des lois provinciales que
je dois examiner sont les suivants. Tout d'abord, la
Motor-vehicle Act, R.S.B.C. 1960, chap. 253 dont
'art. 2 d6finit ainsi ev6hicule A moteur et

av6hicule*:

[TRADUCTION] (v6hicule A moteurs signifie tout v6hi-
cule qui ne circule pas sur des rails et qui est congu
pour etre automobile ou pour 6tre mui par 6nergie
6lectrique obtenue de cAbles a6riens A trolley;

avehiculeD d6signe tout appareil dans lequel, sur lequel
ou au moyen duquel une personne ou des biens sont
ou peuvent 8tre transport6s ou tirbs sur une route,
hormis les appareils congus pour 6tre mus par la force
humaine ou utilis6s exclusivement sur des rails fixes.

L'article 58 de ladite Motor-vehicle Act pr6voit:
[TRADUCTION] 58. Est coupable d'une infraction qui-

conque conduit un v6hicule A moteur sur une route ou en
a la charge et refuse ou n6glige

a) d'arrater son v6hicule A moteur au signal ou A la
demande d'un policier ou d'un constable qui est en
uniforme ou porte bien en 6vidence son insigne de
policier; ou
b) de donner ses nom et adresse exacts et ceux du
propri6taire du v6hicule A moteur A la demande d'un
agent de la paix ou d'un constable.

Il est manifeste qu'une bicyclette n'est ni un
*v6hicule a moteuri ni un ev6hicules aux termes
des dispositions de la d6finition susmentionn6e.
Une bicyclette n'est certainement pas automobile
et donc ne peut 8tre un uv6hicule A moteurs. C'est
un appareil destin6 A 8tre mAi par la force humaine
et, donc, il ne peut aucunement 8tre un av6hiculev.
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spent in the Court of Appeal for British Columbia
and in this Court in an attempt to say that
although a bicycle was neither a "motor-vehicle"
nor a "vehicle" s. 58 of the Motor-vehicle Act
applied thereto because of other sections with
which I shall deal hereafter. As the Courts below,
I am quite unable to accept any such submission
and I have come to the conclusion, with respect,
that the Court of Appeal for British Columbia was
quite correct in holding that the appellant was not
in breach of s. 58 of the Motor-vehicle Act when
he refused to give his name to the constable.

I turn next to the question of whether the appel-
lant was guilty of an offence when he proceeded
into the intersection of Government Street and
Pandora when facing a red traffic light. Section
121 of the Motor-vehicle Act, as amended by
1975 (B.C.), c. 46, provides as follows:

"cycle" means a device having any number of wheels
that is propelled by human power and on which a
person may ride

and s. 173(1) of the Motor-vehicle Act provides:
In addition to the duties imposed by this section, a
person operating a cycle upon a highway has the same
rights and duties as a driver of a vehicle.

The appellant Moore was riding a bicycle. A
bicycle is a.device having any number of wheels, to
wit, two, and self-propelled by human power and a
person may ride on it, as Moore was riding. There-
fore, it is a "cycle" within the definition and,
therefore, by the provisions of s. 173(1) Moore was
under the same duties as the driver of a vehicle.
The driver of a vehicle, in reference to traffic
signals, is governed by the provisions of ss. 127 and
128 of the Motor-vehicle Act, which provide, in
part:

127. Except where otherwise directed by a peace
officer, every driver of a vehicle and every pedestrian
shall obey the instructions of an applicable traffic-con-
trol device.

128. (6) When a red light alone is exhibited at an
intersection by a traffic-control signal,

(a) the driver of a vehicle approaching the intersec-
tion and facing the red light shall cause the vehicle to
stop before entering the marked crosswalk on the near

On a longuement plaid6 devant la Cour d'appel de
la Colombie-Britannique et devant cette Cour que,
bien qu'une bicyclette ne soit ni un av6hicule A
moteur> ni un avhiculep, I'art. 58 de la Motor-
vehicle Act s'applique en raison d'autres articles
que je vais examiner plus loin. Tout comme les
cours d'instance infbrieure, je ne puis accepter cet
argument et je conclus, avec 6gards, que la Cour
d'appel de la Colombie-Britannique a eu raison de
juger que l'appelant n'a pas viol6 I'art. 58 de la
Motor-vehicle Act en refusant de donner son nom
au constable.

Je passe maintenant A la question de savoir si
l'appelant a commis une infraction en traversant le
carrefour des rues Government et Pandora au feu
rouge. L'article 121 de la Motor-vehicle Act,
modifi6 par les Statuts de la Colombie-Britanni-
que, 1975 (B.C.), chap. 46, dispose:

[TRADUCTION] acycles signifie tout appareil muni de
roues qui est mi par la force humaine et A l'aide
duquel une personne peut se d6placer;

et le par. 173(1) de la Motor-vehicle Act dispose:
[TRADUCTION] En plus des obligations impos6es par cet
article, quiconque conduit un cycle sur une route A les
memes droits et obligations que le conducteur d'un
v6hicule.

L'appelant Moore circulait A bicyclette. Une
bicyclette est un appareil muni de roues, en l'oc-
currence deux, mdi par la force humaine et sur
lequel une personne peut se d6placer, comme le
faisait Moore. Il s'agit donc d'un ocycle au sens de
la d6finition et, aux termes des dispositions du par.
173(1), Moore 6tait assujetti aux mimes obliga-
tions que le conducteur d'un v6hicule. En ce qui
concerne les signaux de circulation, le conducteur
d'un v6hicule doit ob6ir aux dispositions des art.
127 et 128 de la Motor-vehicle Act, qui pr6voient
notamment:

[TRADUCTION] 127. Sauf instructions contraires d'un
agent de la paix, tout conducteur d'un v6hicule et tout
pi6ton doit ob6ir aux signaux de circulation.

128. (6) Lorsqu'un signal de circulation A un carre-
four est un feu qui est au rouge

a) le conducteur d'un v6hicule qui approche du carre-
four, face au feu rouge, doit arrater son v6hicule avant
le passage pour pi6tons qui se trouve de son cdt6 du
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side of the intersection, or if there is no such marked
crosswalk, then before entering the intersection, and,
subject to the provisions of clause (b), shall not cause
the vehicle to proceed until a traffic-control signal
instructs him that he is permitted to do so;

Therefore, the appellant Moore was, by the provi-
sions of the Motor-vehicle Act, prohibited from
proceeding against this red light.

Constable James Lawrence Sutherland was a
peace officer employed with the Victoria City
Police. Sections 17(1), 22 and 30 of the Police Act,
1974 (B.C.), c. 64, provide:

17. (1) Subject to subsection (3), it is the duty of
every municipality having a population of more than five
thousand persons to provide, in accordance with this Act
and the regulations, policing for the purposes of ade-
quately enforcing municipal by-laws, the criminal law,
and the laws of the Province, and of generally maintain-
ing law and order, within the municipality.

22. (1) A board may establish a municipal police
force consisting of a chief constable and such other
constables and employees as the board considers neces-
sary for the purpose of providing policing within the
municipality.

(2) The duties and functions of a municipal force are,
under the direction of the board,

(a) to enforce, within the municipality, municipal
by-laws, the criminal law, and the laws of the Prov-
ince; and
(b) to generally maintain law and order within the
municipality.

30. (1) Subject to subsection (2) and section 24(2), a
municipal constable and a special municipal constable
has, subject to the direction of the board, jurisdiction
within the municipality of the board that appointed him
to exercise and carry out the powers, duties, privileges,
and responsibilities that a police constable or peace
officer is entitled or required to exercise or carry out at
law or under any Act.

It being the duty of a municipality to provide
policing "for the purpose of adequately enforcing
municipal by-laws, the criminal law, and the laws
of the Province, and of generally maintaining law
and order, within the municipality", the constable

carrefour ou, A d6faut de pareil passage, avant de
s'engager dans le carrefour et, sous r6serve des dispo-
sitions de l'alin6a b), il ne doit pas s'y engager avant
que le signal de circulation lui donne le droit de
passage;

Ainsi les dispositions de la Motor-vehicle Act
interdisaient A I'appelant Moore de s'engager dans
le carrefour au feu rouge.

Le constable James Lawrence Sutherland 6tait
un agent de la paix de la Police municipale de
Victoria. Le paragraphe 17(1) et les art. 22 et 30
de la Police Act, 1974 (B.C.), chap. 64, pr6voient:

[TRADUCTION] 17. (1) Sous r6serve du paragraphe
(3), toute municipalit6 comptant une population de plus
de cinq mille habitants doit, conform6ment A cette loi et
A ses r~glements d'application, assurer des services de
police aux fins de la bonne application des r6glements
municipaux, du droit criminel et des lois provinciales, et,
de fagon g6n6rale, du maintien de l'ordre public dans la
municipalit6.

22. (1) Une commission peut 6tablir une force de
police municipale comprenant un chef constable et tous
autres constables et employ6s qu'elle juge n6cessaires
pour assurer des services de police dans la municipalit6.

(2) Sous la direction de la commission, les devoirs et
obligations d'une force de police municipale sont

a) d'assurer, dans la municipalit6, I'application des
r~glements municipaux, du droit criminel et des lois
provinciales; et
b) de fagon g6n6rale, de maintenir l'ordre public dans
la municipalit6.

30. (1) Sous r6serve du paragraphe (2) et du para-
graphe 24(2), un constable municipal et un constable
municipal sp6cial assument, sous la direction de la com-
mission et dans la municipalit6 o6 celle-ci est comp6-
tente, les pouvoirs, obligations, privilfges et responsabili-
t6s assum6s en common law ou en vertu d'une loi par un
constable ou un agent de la paix.

Comme il est du devoir d'une municipalit6 d'as-
surer des services de police caux fins de la bonne
application des r6glements municipaux, du droit
criminel et des lois provinciales, et, de fagon g6n6-
rale, du maintien de l'ordre public dans la munici-
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was carrying out those duties on this occasion, as
directed by s. 30 of the said statute.

Section 63 of the Motor-vehicle Act provides:

63. Every officer or constable of the Royal Canadian
Mounted Police, or of the police force of any municipali-
ty, may arrest without warrant

(a) any person driving a motor-vehicle upon which no
number-plate issued by the Superintendent under this
Act is displayed whom the officer or constable finds
committing any act in violation of any of the provi-
sions of this Act or of the regulations;
(b) any person whom the officer or constable finds
committing any act in violation of section 138;
(c) any person whose driver's licence is under suspen-
sion or has been cancelled, or whose right to obtain a
licence is suspended under the provisions of this Act,
and whom the officer or constable finds driving a
motor-vehicle on any highway;
(d) any person driving a motor-vehicle who is not
insured as required by this Act or who does not hold a
valid and subsisting motor-vehicle liability insurance
card or financial responsibility card,

and may detain the person arrested until he can be
brought before a Justice to be dealt with according to
law.

The actions of Moore were not within any of
those four classes of actions so that s. 63 of the
Motor-vehicle Act gave no power to Constable
Sutherland to arrest Moore without a warrant.
The provisions of the Criminal Code as to sum-
mary convictions are applicable in the Province of
British Columbia by virtue of s. 101 of the Sum-
mary Convictions Act, R.S.B.C. 1960, c. 373,
which provides:

101. Where, in any proceeding, matter, or thing to
which this Act applies, express provisions has not been
made in this Act or only partial provision has been
made, the provisions of the Criminal Code relating to
offences punishable upon summary conviction apply,
mutatis mutandis, as if the provisions thereof were
enacted in and formed part of this Act.

The said provisions of the Criminal Code as to
summary convictions of relevance here are those
contained in s. 450(2) of the Criminal Code which
provides:

palit6p, le constable s'acquittait de ces devoirs en
cette occasion, conform6ment A l'art. 30 de ladite
loi.

L'article 63 de la Motor-vehicle Act pr6voit:

[TRADUCTION] 63. Un agent ou constable de la Gen-
darmerie royale du Canada ou de la police municipale
peut arr8ter sans mandat

a) une personne qui conduit un v6hicule A moteur
sans la plaque d'immatriculation d6livr6e par le
Surintendant en vertu de cette loi et que l'agent ou le
constable trouve en train d'agir en contravention
d'une disposition de cette loi ou des r6glements;
b) une personne que l'agent ou le constable trouve en
train d'agir en contravention de l'article 138;
c) une personne dont le permis est suspendu ou
annul6 ou dont le droit A l'obtention d'un permis est
suspendu en vertu des dispositions de cette loi, et que
l'agent ou le constable trouve en train de conduire un
v6hicule A moteur sur une route;
d) une personne qui conduit un v6hicule A moteur qui
n'est pas assur6 conform6ment A cette Loi ou qui ne
d6tient pas une carte d'assurance-responsabilit6 valide
et en vigueur ou une carte de solvabilit6,

et peut d6tenir la personne arr~t6e jusqu'A ce qu'elle
puisse 6tre conduite devant un juge pour 8tre trait6e
selon la loi.

Les actes de Moore n'entrent dans aucune de ces
quatre cat6gories de sorte que I'art. 63 de la
Motor-vehicle Act n'autorisait pas le constable
Sutherland A l'arrater sans mandat. Les disposi-
tions du Code criminel relatives aux d6clarations
sommaires de culpabilit6 s'appliquent en Colom-
bie-Britannique en vertu de l'art. 101 de la Sum-
mary Convictions Act, R.S.B.C. 1960, chap. 373,
qui pr6voit:

[TRADUCTION] 101. Lorsque dans une proc6dure,
affaire ou chose A laquelle s'applique cette Loi, il n'exis-
te aucune disposition expresse ou seulement une disposi-
tion partielle, les dispositions du Code criminel relatives
aux infractions punissables sur d6claration sommaire de
culpabilit6 s'appliquent mutatis mutandis comme si les-
dites dispositions avaient 6t6 6dict6es dans cette loi et en
faisaient partie.

Les dispositions du Code criminel relatives aux
d6clarations sommaires de culpabilit6 pertinentes
en l'espace sont au par. 450(2) du Code criminel:
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450. (2) A peace officer shall not arrest a person
without warrant for

(a) an indictable offence mentioned in section 483,
(b) an offence for which the person may be prosecut-
ed by indictment or for which he is punishable on
summary conviction, or
(c) an offence punishable on summary conviction,

in any case where
(d) he has reasonable and probable grounds to believe
that the public interest, having regard to all the
circumstances including the need to

(i) establish the identity of the person,
(ii) secure or preserve evidence of or relating to the
offence, or
(iii) prevent the continuation or repetition of the
offence or the commission of another offence,

may be satisfied without so arresting the person, and

(e) he has no reasonable grounds to believe that, if he
does not so arrest the person, the person will fail to
attend in court in order to be dealt with according to
law.

In accordance with those provisions, Constable
Sutherland could only have arrested Moore for the
summary conviction offence of proceeding against
a red light if it were necessary to establish his
identity. The constable, therefore, in requesting
the appellant Moore to identify himself, was carry-
ing out the duty of enforcing the law of the
Province in this summary conviction matter by
attempting to identify the accused person so that
he might proceed to lay an information or take the
more modern form permitted under the said Sum-
mary Convictions Act of British Columbia of issu-
ing a ticket.

I am of the opinion that the Court of Appeal of
British Columbia was correct in finding that when
the appellant Moore refused to accede to the con-
stable's request for his identification he was
obstructing that constable in the performance of
his duties. As did the members of the Court of
Appeal, I am confining my consideration of this
matter to the actual circumstances which
occurred, that is, that a constable on duty observed
the appellant in the act of committing an infrac-

450. (2) Un agent de la paix ne doit arreter une
personne sans mandat

a) pour un acte criminel mentionn6 A l'article 483,
b) pour une infraction pour laquelle la personne peut
Etre poursuivie par voie de mise en accusation ou
punie sur d6claration sommaire de culpabilit6, ou
c) pour une infraction punissable sur d6claration
sommaire de culpabilit6,

dans aucun cas o6
d) il a des motifs raisonnables et probables de croire
que l'int6rft public, compte tenu de toutes les circons-
tances y compris la n6cessit6

(i) d'identifier la personne,
(ii) de recueillir ou conserver une preuve de l'in-
fraction ou une preuve y relative, ou
(iii) d'empicher que l'infraction se poursuive ou se
r6p8te, ou qu'une autre infraction soit commise,

peut etre sauvegard6 sans arrater la personne sans
mandat, et oi

e) il n'a aucun motif raisonnable de croire que, s'il
n'arrate pas la personne sans mandat, celle-ci omett-
tra d'8tre pr6sente au tribunal pour 8tre trait6e selon
la loi.

Aux termes de ces dispositions, le constable
Sutherland ne pouvait arrater Moore pour l'infrac-
tion punissable sur d6claration sommaire, savoir
6tre pass6 au feu rouge, que si c'6tait n6cessaire
pour 6tablir son identit6. Ainsi, le constable s'ac-
quittait de son devoir de faire respecter la loi
provinciale, dans le cas de cette infraction punissa-
ble sur d6claration sommaire de culpabilit6, en
demandant A Moore d'6tablir son identit6 pour
8tre en mesure de faire une d6nonciation ou,
comme le permet la Summary Convictions Act de
la Colombie-Britannique, d'adopter la formule
plus moderne qui consiste A dresser une contraven-
tion.

Je suis d'avis que la Cour d'appel de la Colom-
bie-Britannique a eu raison de conclure qu'en refu-
sant d'obtemp6rer A la demande du constable,
Moore a entrav6 ledit constable dans l'exercice de
ses fonctions. Comme les membres de la Cour
d'appel, je limite mon examen de cette affaire A
ces faits pr~cis, savoir, qu'un constable en service a
vu l'appelant commettre une infraction A la Loi et
ne pouvait l'arreter pour cette infraction sans avoir
d'abord essay6 de l'identifier afin de l'accuser pour
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tion of the statute and that that constable had no
power to arrest the accused for such offence unless
and until he had attempted to identify the accused
so that he might be the subject of summary convic-
tion proceedings.

I also agree, with respect, with the learned
members of the Court of Appeal that this conclu-
sion in no way opposes or ignores the judgment of
the Queen's Bench in Rice v. Connolly2. In that
case, the appellant was seen by police officers
behaving suspiciously. On being questioned, he
refused to say where he was going or where he had
come from. He refused to give his full name and
address, although he did give a name and the
name of a road which were not untrue. He refused
to accompany the police to a police box for iden-
tification purposes saying, "if you want me, you
will have to arrest me". He was acquitted by the
Court of Appeal upon a charge of obstructing the
police. It is paramount to note that the appellant
there had not committed any offence in the pres-
ence or view of a police officer. He had simply
been acting in what the constable regarded as a
suspicious manner. I view the situation very differ-
ently when a person is actually seen by the con-
stable committing an offence.

Therefore, for the reasons which I have outlined
above, I am of the opinion that the officer was
under a duty to attempt to identify the wrong-doer
and the failure to identify himself by the wrong-
doer did constitute an obstruction of the police
officer in the performance of his duties.

I add that in coming to this conclusion I have
not forgotten the provisions of the Bill of Rights
nor the topic of individual freedom generally but I
am of the opinion that there is not even minimal
interference with any freedom of a citizen who is
seen committing an infraction by a police con-
stable in the police constable simply requesting his
name and address without any attempt to obtain
from that person any admission of fault or any
comment whatsoever. On the other hand, the
refusal of a citizen to identify himself under such
circumstances causes a major inconvenience and
obstruction to the police in carrying out their
proper duties. So that if anyone were engaged in

2 [1966] 2 All E.R. 649.

d6claration sommaire de culpabilit6.

Avec 6gards, je partage 6galement l'avis des
savants juges de la Cour d'appel que cette conclu-
sion ne contredit aucunement l'arr~t Rice v. Con-
nolly2 de la Cour du Banc de la Reine. Dans cette
affaire, les policiers avaient vu l'appelant agir de
fagon suspecte. Ils l'interrogbrent, mais ce dernier
refusa de dire oA il allait ou d'ob il venait. Il refusa
de donner ses nom et adresse complets, tout en leur
donnant un nom et un nom de rue qui n'6taient pas
faux. Il refusa de suivre les policiers au kiosque de
police aux fins d'identification et leur r6pondit
[TRADUCTION] Ksi vous voulez me prendre, il
faudra m'arr8ters. La Cour d'appel I'a acquitt6 de
l'accusation d'entrave A agent de police. Il est de
premiere importance de souligner que, dans cette
affaire-lIA, I'appelant n'avait commis aucune
infraction en pr6sence ou A la vue d'un policier.
Ses actes avaient simplement parus suspects aux
constables. La situation est, A mon avis, tris diff6-
rente lorsque le constable voit effectivement la
personne commettre une infraction.

Aussi, pour les raisons susmentionn6es, je suis
d'avis que I'agent avait l'obligation d'essayer
d'identifier le contrevenant et qu'en refusant de
donner son identit6, ce dernier a entrav6 un poli-
cier dans l'ex6cution de ses fonctions.

J'ajoute qu'en parvenant A cette conclusion, je
n'ai pas oubli6 les dispositions de la Diclaration
des droits ni la question de la libert6 individuelle
en g6n6ral, mais je suis d'avis qu'il n'y a pas la
moindre atteinte A la libert6 d'un citoyen qu'un
constable voit commettre une infraction lorsque ce
dernier lui demande simplement ses nom et
adresse sans essayer d'obtenir un aveu de faute ou
une d6claration quelconque. Par ailleurs, le refus
de donner son identit6 dans de telles circonstances
cr6e un inconv6nient majeur et une entrave A la
police dans l'exercice de ses devoirs 16gitimes.
Donc, mime si l'on cherche A peser les int6r6ts en
jeu, il ne saurait faire de doute que la conclusion A

2 [1966] 2 All E.R. 649.
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any balancing of interest, there could be no doubt
that the conclusion to which I have come would
be that supported by the overwhelming public
interest.

I would dismiss the appeal.

The judgment of Dickson and Estey JJ. was
delivered by

DICKSON J. (dissenting)-These proceedings
originated in a minor traffic infraction in the City
of Victoria, British Columbia. The issue raised,
however, is an important one having to do with
police power of interrogation and the right of
citizens to remain silent. That right has always
been regarded as absolute and as being firmly
anchored to two fundamental common law princi-
ples: the presumption of innocence and the privi-
lege against self-incrimination. Explicit statutory
provisions may impose a duty upon a person to
identify himself to police officers in certain situa-
tions, but in this appeal the Court is being asked to
impose such a duty in the absence of any statutory
underpinning whatever. In more stark terms, the
question is whether a person committing a petty
traffic offence exposes himself to a criminal charge
of "obstructing" and a maximum penalty of two
years' imprisonment, if he refuses to give his name
and address to a police officer.

The appellant went through an intersection
against a red light on his bicycle. A motorcycle
policeman, observing the infraction, stopped the
appellant and, with the intention of giving him a
traffic ticket, asked for identification. The appel-
lant refused to give his name and address. As a
result, he was charged with unlawfully and wilfully
obstructing a peace officer in the execution of his
duty. The point is whether the failure of the
accused to identify himself when requested to do
so by the constable was evidence to go to the jury
of the offence of wilfully obstructing a police
officer in the execution of his duty, contrary to s.
118 of the. Criminal Code.

The General Principle

Any duty to identify oneself must be found in
either common law or statute, quite apart from the

laquelle j'arrive, est manifestement celle qui favo-
rise l'int6r8t public.

Je suis d'avis de rejeter le pourvoi.

Le jugement des juges Dickson et Estey a 6t6
rendu par

LE JUGE DICKSON (dissident)-Une infraction
mineure aux r6gles de la circulation, commise A
Victoria (C.-B.), est A l'origine de ce pourvoi.
Toutefois la question soulev6e est d'importance,
car elle porte sur le pouvoir de la police d'interro-
ger et le droit des citoyens de garder le silence. Ce
droit a toujours 6t6 consid6r6 comme un droit
absolu et solidement ancr6 dans deux principes
fondamentaux de common law: la pr6somption
d'innocence et le droit de refuser de faire des
r6ponses incriminantes pour soi. II arrive que la loi
impose explicitement A une personne l'obligation
de donner son identit6 A la police dans certaines
circonstances, mais on demande en l'esp6ce A la
Cour d'imposer une telle obligation en l'absence de
tout fondement l6gislatif. En termes plus directs, il
nous faut d6cider si une personne qui commet une
infraction mineure aux r~gles de la circulation
s'expose A l'accusation criminelle d'eentrave A
agents et A une peine maximale de deux ans de
prison, si elle refuse de donner ses nom et adresse A
un agent de police.

L'appelant a travers6 sur sa bicyclette un carre-
four au feu rouge. Un policier A motocyclette l'a
vu commettre l'infraction, I'a arrit6 et, dans I'in-
tention de lui donner une contravention, lui a
demand6 son identit6. L'appelant a refus6 de
donner ses nom et adresse. I fut en consequence
accus6 d'avoir ill6galement et volontairement
entrav6 un agent de la paix dans l'exercice de ses
fonctions. I nous faut donc d6terminer si le refus
de I'accus6 de donner son identit6 quand le consta-
ble le lui a demand6 constitue une preuve A sou-
mettre au jury de l'infraction d'avoir volontaire-
ment entrav6 un agent de la paix dans l'ex6cution
de son devoir contrairement A l'art. 118 du Code
criminel.

Le principe g6n6ral

Toute obligation de donner son identit6 doit 8tre
fond6e sur la common law ou sur une loi, abstrac-

[1979] 1 R.C.S. MOORE C. LA REINE Le Juge Spence 205



MOORE V. THE QUEEN Dickson J.

duties of the police. A person is not guilty of the
offence of obstructing a police officer merely by
doing nothing, unless there is a legal duty to act.
Omission to act in a particular way will give rise to
criminal liability only where a duty to act arises at
common law or is imposed by statute: 11 Hals.
(4th ed.) p. 15. This idea was expressed by Mr.
Justice Schroeder in Regina v. Patrick', at p. 343:

Counsel for the appellant submitted that to sustain a
charge of obstructing a peace officer in the execution of
his duty, it was necessary for the Crown to prove either
a positive act of interference, or a refusal to perform
some act required to be done by a statute. ... It not
having been shown that the appellant was under any
duty or obligation to communicate to the peace officer
the information required of him under the provisions of
either s. 221(2) of the Criminal Code, or s. 110(1) of
The Highway Traffic Act, the Crown has failed to bring
home to the appellant the commission of a criminal
offence. This is sufficient to dispose of the appeal.

The point under discussion is dealt with at some
length by Dr. Glanville Williams in an article
entitled "Demanding Name and Address" appear-
ing in (1950), 66 Law Quarterly Review, at p. 465.
The general principle of the common law is stated:

... neither a private person nor a constable has any
effective power to demand the name and address of a
person on the ground that he has committed an offence
or is under a civil liability.

Dr. Williams refers to the case of Hatton v. Tree-
by 4 as an illustration of this principle. The head-
note reads:

A constable who sees a person riding a bicycle at
night without a proper light, contrary to the provisions
of s. 85 of the Local Government Act, has no power to
stop him for the purpose of ascertaining his name and
address.

The constable in that case called on the rider to
stop, in order to ascertain his name and address.
On the rider failing to do so, the constable caught
hold of the handlebar of the bicycle, whereby the

(1960), 32 C.R. 338 (Ont. C.A.).
4 [1897] 2 Q.B. 452.

tion faite de toute obligation incombant A la police.
Nul n'est coupable de l'infraction d'entrave A
agent de police simplement parce qu'il ne fait rien,
A moins qu'il n'existe une obligation 16gale d'agir.
Le d6faut d'agir d'une certaine maniare n'engage
la responsabilit6 p6nale que lorsqu'il existe une
obligation d'agir en common law ou aux termes de
la loi: 11 Hals. (40 6d.) p. 15. Ce principe a 6t6
6nonc6 par le juge Schroeder dans l'arrat Regina v.
Patrick', A la p. 343:

[TRADUCTION] L'avocat de l'appelant pr6tend que
pour justifier une accusation d'entrave A agent de la paix
dans l'ex6cution de son devoir, le ministbre public doit
prouver soit un acte positif d'obstruction soit un refus
d'ex6cuter un acte quelconque impos6 par une loi ...
Comme il n'a pas 6t6 prouv6 que I'appelant avait une
obligation quelconque de communiquer A l'agent de la
paix les renseignements demand6s aux termes des dispo-
sitions du par. 221(2) du Code criminel, ou du par.
I10(1) de The Highway Traffic Act, le ministare public
n'a pas d6montr6 que l'appelant avait commis une
infraction. Cela suffit pour trancher I'appel.

La question en cause est trait6e en d6tail par M.
Glanville Williams, dans un article intitul6
aDemanding Name and Addressp publi6 A (1950),
66 Law Quarterly Review, A la p. 465. Voici
comment le principe g6n6ral de common law y est
formul6:

[TRADUCTION] ... nul n'a le pouvoir, pas mime un
agent de police, d'exiger qu'une personne lui donne ses
nom et adresse parce qu'elle a commis une infraction ou
a engag6 sa responsabilit6 civile.

M. Williams cite l'arrAt Hatton v. Treeby4 pour
illustrer ce principe. En voici le sommaire:

[TRADUCTION] Un constable qui voit une personne
allant A bicyclette la nuit, sans lumibre ad6quate, en
contravention des dispositions de l'art. 85 de The Local
Government Act, n'a pas le pouvoir de l'arrAter afin de
s'informer de ses nom et adresse.

Dans cette affaire, le constable avait demand6 au
cycliste de s'arr8ter pour s'informer de ses nom et
adresse. Comme le cycliste ne s'arr8tait pas, le
constable a saisi le guidon de la bicyclette et le

(1960), 32 C.R. 338 (Ont. C.A.).
4 [1897] 2 Q.B. 452.
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rider was thrown to the ground. The rider sum-
moned the constable for assault. The justices
found that the constable did not know the name or
address of the rider, and could not have ascer-
tained his name or address in any other way than
by stopping him, and that in so stopping him he
used no more force than was necessary. They were
of opinion that, as the rider was committing an
offence punishable on summary conviction within
view of the constable, the latter was justified in
stopping him as he did in order to prevent a
continuance of the offence and to ascertain his
name and address. They accordingly dismissed the
complaint, subject to a case for the opinion of the
Court. The appellate Court held that the constable
had no power to stop the bicycle rider at common
law and the only question was whether he had
statutory authority to do so. It was found that
there was no statutory authority for the constable
acting as he did. In the result the constable was
convicted of assault.

No Statutory Duty

cycliste est tomb6. II a donc assign6 le constable
pour voies de fait. Les juges ont conclu que le
constable ne connaissait pas les nom et adresse du
cycliste et ne pouvait les obtenir qu'en le stoppant
et que, ce faisant, il n'avait pas recouru A plus de
force que n6cessaire. Ils 6taient d'avis que, puisque
le cycliste commettait au vu et au su du constable
une infraction punissable sur d6claration sommaire
de culpabilit6, ce dernier 6tait fond6 A le stopper
comme il l'a fait pour mettre fin d l'infraction et
s'informer de ses nom et adresse. Ils ont donc
rejet6 la plainte, sous r6serve d'une question sur
dossier soumise A la Cour. La Cour d'appel a jug6
que le constable n'avait pas le pouvoir en common
law de stopper le cycliste et que la seule question
6tait alors de savoir si la Loi lui conf6rait ce
pouvoir. La Cour a jug6 qu'aucune loi ne l'autori-
sait A agir comme il l'avait fait. Le constable a
donc 6t6 d6clar6 coupable de voies de fait.

Absence d'obligation 16gale

It appears to me impossible to extract from the
statutory provisions of the British Columbia
Motor-vehicle Act, R.S.B.C. 1960, c. 253, a duty
on a cyclist, caught riding through a red light, to
identify himself. Section 58 of the Act specifically
places a duty on a person driving a "motor-vehi-
cle" to state correctly his name and address when
requested to do so by a peace officer. This in itself
appears to recognize the absence of any such duty
where there is no statutory requirement. Section
58 does not apply to persons operating either
"vehicles" (as defined in s. 2) or bicycles, and
there is no other provision in the Motor-vehicle
Act, or any other relevant statute, placing such a
duty on a cyclist caught committing a summary
conviction offence under the Motor-vehicle Act.

I have had the advantage of reading the reasons
of Mr. Justice Spence and I am in full agreement,
for the reasons stated by him and by the Court of
Appeal of British Columbia, that the accused was
not in breach of s. 58 of the Motor-vehicle Act,
when he refused to give his name and address to
the constable.

Je ne vois dans la Motor-vehicle Act de la
Colombie-Britannique, R.S.B.C. 1960, chap. 253,
aucune disposition obligeant un cycliste qui passe
au feu rouge A donner son identit6. L'article 58 de
la Loi impose sp6cifiquement A quiconque conduit
un av6hicule A moteurb l'obligation de donner ses
nom et adresse exacts lorsqu'un agent de la paix
les lui demande. Ce fait mime semble indiquer
qu'il n'existe aucun pouvoir de ce genre en l'ab-
sence de dispositions 16gislatives. L'article 58 ne
s'applique ni aux conducteurs de av6hicules
(terme d6fini A l'art. 2) ni aux cyclistes, et aucune
autre disposition de la Motor-vehicle Act, ni de
toute autre loi pertinente, n'impose cette obligation
a un cycliste surpris A commettre une infraction
punissable sur d6claration sommaire de culpabilit6
aux termes de la Motor-vehicle Act.

J'ai eu l'avantage de lire les motifs du juge
Spence et je suis tout A fait d'accord, pour les
motifs exprimbs par la Cour d'appel de la Colom-
bie-Britannique et par lui-meme, que l'accus6 n'a
pas enfreint l'art. 58 de la Motor-vehicle Act en
refusant de -donner ses nom et adresse au
constable.
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At trial, the Crown took the position that the
obligation on the part of the accused to respond to
the police officer's questions lay within the con-
fines of the Motor-vehicle Act. That argument
was pursued unsuccessfully in the British
Columbia Court of Appeal and in this Court.
There is simply no statutory duty on a cyclist
committing a traffic infraction to divulge his name
and address.

Power of Arrest

But law enforcement, for that reason, does not
grind to a halt. There is no possibility of frustrat-
ing the enforcement of provincial law by refusing
to identify oneself since the police have the clear
power of arrest in these circumstances for the
primary offence, to establish the identity of the
accused or to assure his attendance in court. It is
beyond dispute that the accused was prohibited by
the provisions of the Motor-vehicle Act from pro-
ceeding against the red light, an act which he has
admitted. Constable Sutherland was carrying out
his duties under the Police Act, 1974 (B.C.), c. 64,
when he stopped the accused and asked his name
and address. Although Constable Sutherland had
no power under s. 63 of the Motor-vehicle Act to
arrest the accused without a warrant, additional
powers of arrest contained in s. 450(2) of the
Criminal Code were available. These provisions of
the Code are made applicable by virtue of s. 101 of
the Summary Convictions Act, R.S.B.C. 1960, c.
373. The most important result follows, as Mr.
Justice Spence concludes, that Constable Suther-
land could have arrested the accused for the
offence of proceeding against a red light if it were
necessary to establish his identity. However, with
great respect, I cannot agree that, as a conse-
quence, the accused was guilty of the further, and
much more serious, offence of obstructing the
constable in the performance of his duties by
refusing to divulge his name and address.

No Common Law Duty

There is no duty at common law to identify
oneself to police. As was stated by Lord Parker in
Rice v. Connolly 1, at p. 652:

5[1966] 2 All E.R. 649 (Q.B.D.).

Au proc6s, le ministbre public a pr6tendu que
l'obligation de l'accus6 de r6pondre aux questions
de I'agent est comprise dans les dispositions de la
Motor-vehicle Act. L'argument a 6t6 r6it6r6 sans
succ6s en Cour d'appel et devant cette Cour. La loi
n'oblige tout bonnement pas un cycliste qui
commet une infraction aux r6gles de la circulation
A r6v61er ses nom et adresse.

Pouvoir d'arrestation

Toutefois l'application de la loi n'en est pas pour
autant paralys6e. On ne peut 6chapper A l'applica-
tion de la loi provinciale en refusant de donner son
identit6 puisque, dans ces circonstances, la police
dispose clairement du pouvoir d'arrestation pour
I'infraction initiale, afin d'6tablir I'identit6 de l'ac-
cus6 ou d'assurer sa comparution devant les tribu-
naux. Il est incontestable que la Motor-vehicle Act
interdisait A l'accus6 de passer au feu rouge,
infraction que l'accus6 a avou6 avoir commise. Le
constable Sutherland s'est acquitt6 de ses devoirs
aux termes de la Police Act, 1974 (B.C.), chap. 64,
lorsqu'il a stopp6 l'accus6 et lui a demand6 ses
nom et adresse. Le constable Sutherland ne pou-
vait l'arrater en vertu de I'art. 63 de la Motor-
vehicle Act sans mandat, mais disposait de pou-
voirs suppl6mentaires conf6r6s par le par. 450(2)
du Code criminel. Ces dispositions du Code sont
rendues applicables par I'art. 101 de la Summary
Convictions Act, R.S.B.C. 1960, chap. 373. Un
r6sultat des plus importants en d6coule, comme le
conclut le juge Spence: le constable Sutherland
aurait pu arreter I'accus6 pour l'infraction com-
mise, savoir 6tre pass6 au feu rouge, si c'6tait
n~cessaire pour 6tablir son identit6. Avec 6gards,
je ne puis convenir toutefois que l'accus6 est de ce
fait coupable d'une autre infraction nettement plus
grave, en l'occurrence d'entrave A agent de police
dans l'exercice de ses fonctions, parce qu'il a refus6
de r6vbler ses nom et adresse.

Absence d'obligation en common law

Il n'existe pas en common law d'obligation de
donner son identit6 A la police. Comme l'affirme
lord Parker dans l'arrat Rice v. Connolly', A la p.
652:

[1966] 2 All E. R. 649 (Q.B.D.)
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It seems to me quite clear that though every citizen has
a moral duty or, if you like, a social duty to assist the
police, there is no legal duty to that effect, and indeed
the whole basis of the common law is the right of the
individual to refuse to answer questions put to him by
persons in authority, and to refuse to accompany those
in authority to any particular place, short, of course, of
arrest.

The case stands for the proposition that refusal to
identify oneself to the police could not constitute
obstruction of the police. The Court distinguished
a refusal to answer, which is legal, from a "cock
and bull" story to the police, which might consti-
tute obstruction. No other distinction was made.
Lord Parker said, p. 652:

In my judgment there is all the difference in the world
between deliberately telling a false story, something
which on no view a citizen has a right to do, and silence
or refusing to answer, something which he has every
right to do.

In Ingleton v. Dibble6 , a distinction was drawn
between a refusal to act, on the one hand, and the
doing of some positive act, on the other. Bridge J.
(with whom Lord Widgery C.J. and Ashworth J.
concurred) said, at p. 279:
In a case, as in Rice v. Connolly, where the obstruction
alleged consists of a refusal by the defendant to do the
act which the police constable has asked him to do-to
give information, it might be, or to give assistance to the
police constable-one can see readily the soundness of
the principle, if I may say so with respect, applied in
Rice v. Connolly, that such a refusal to act cannot
amount to a wilful obstruction under s. 51 unless the law
imposes on the person concerned some obligation in the
circumstances to act in the manner requested by the
police officer.

The legal position in England and Wales has
been described in these terms in Police Powers in
England and Wales (1975), by Leigh, at p. 195:

And in general it still remains the rule that a citizen has
a right to be as unco-operative as he pleases, provided
that he does not impede the course of justice by know-
ingly giving false information to the police.

6 [1972] 1 All E.R. 275 (Q.B.D.).

[TRADUCTION] Il me semble tout A fait 6vident que
m8me si tout citoyen a l'obligation morale ou, si vous
prfrez, l'obligation sociale d'aider la police, il n'existe
aucune obligation juridique de le faire; en fait la
common law repose fondamentalement sur le droit de
quiconque de refuser de r6pondre aux questions pos6es
par une personne investie d'une autorit6, de refuser
d'accompagner A un endroit donn6 des personnes inves-
ties d'une autorit6, A moins bien sfir d'etre arret6.

Cet arr8t appuie l'argument que le refus de donner
son identit6 A la police ne peut constituer une
entrave A la police. La cour a fait la distinction
entre refuser de r~pondre, ce qui est un droit, et
raconter une histoire ad dormir debout> A la police,
ce qui peut constituer une entrave. Elle ne fait
aucune autre distinction. Lord Parker dit A la p.
652:
[TRADUCTION] A mon sens, il y a une diff6rence fonda-
mentale entre raconter d6lib6r6ment une histoire men-
songbre, ce qu'en aucun cas le citoyen n'a le droit de
faire, et le silence ou le refus de r6pondre, ce qui est son
droit absolu.

L'arr8t Ingleton v. Dibble,6 fait une diff6rence
entre le refus d'agir, d'une part, et l'acte positif, de
l'autre. Le juge Bridge (aux motifs duquel le juge
en chef, lord Widgery, et le juge Ashworth ont
souscrit) dit A la p. 279:
[TRADUCTION] Si, comme dans l'affaire Rice v. Con-
nolly, I'entrave all6gu6e consiste dans le refus du d6fen-
deur de faire ce que l'agent de police lui demande de
faire-donner des renseignements ou aider I'agent de
police par exemple -on voit imm6diatement le bien-
fond6 du principe appliqu6 dans cet arr8t, selon lequel le
refus d'agir ne peut constituer une entrave d6lib6r6e au
sens de l'art. 51 A moins que la loi n'impose A l'int6ress6
l'obligation de faire, dans les circonstances, ce que
I'agent de police demande.

La situation juridique en Angleterre et au pays
de Galles est d6crite en ces termes dans l'ouvrage
de Leigh, Police Powers in England and Wales
(1975), A la p. 195:
[TRADUCTION] Et, en g6n6ral, la r6gle demeure que
tout citoyen a le droit de ne pas priter toute l'assistance
voulue, dans la mesure oa il ne fait pas obstruction A la
justice en donnant sciemment de faux renseignements A
la police.

6 [1972] 1 All E. R. 275 (Q.B.D.)
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In the Ontario case of Regina v. Carroll7, the
facts, as disclosed in the headnote, were these. The
accused was charged with unlawfully and wilfully
obstructing a police constable while engaged in his
duties as a peace officer, contrary to s. 100(a) of
the Criminal Code, 1953-54 (Can.), c. 51. The
accused, in company with three other men, was
proceeding along a highway at an early hour in the
morning. The constable heard them whistling and
yelling and he advised them to be quiet and go
home. Three of the party followed his advice. The
accused remained. The constable asked him to
produce his identification but the accused refused
to do so and proceeded on his way. The constable
caught up to him and again asked accused to
identify himself. An argument and struggle fol-
lowed and the accused was arrested. He was later
charged with obstructing a police officer and was
convicted. He appealed. The conviction was
quashed. It was held that under the circumstances,
the accused was not under any duty to identify
himself as requested.

The Crown conceded in this Court that no such
obligation was to be found in the common law.
From whence then comes such a duty? Where
does one find the legal compulsion to answer? A
person cannot "obstruct" by refusing to answer a
question unless he is under a legal duty to answer.

An "Implied" or "Reciprocal" Duty?

It was strongly urged in argument before us that
because a duty rested upon constables to investi-
gate crime and enforce provincial laws, an
"implied" or "reciprocal" duty rested upon a
person, suspected of an infraction, to give his name
and address, and refusal to do so amounted to such
frustration as to constitute the offence of obstruct-
ing the police in the execution of their duty.

The Crown perforce had to fall back upon the
proposition that because there was duty upon the
police officer to inquire before exercising the
power to arrest under s.450 of the Code, there was
a reciprocal duty upon the alleged culprit to
respond. The alleged duty, as I understand the

7 (1959), 31 C.R. 315 (Ont. C.A.).

Les faits de l'affaire ontarienne Regina v. Car-
roll7 sont r6sum6s ainsi dans le sommaire: l'accus6
6tait inculp6 d'avoir ill6galement et volontairement
entrav6 un agent de police dans l'ex6cution de ses
fonctions, contrairement au par. 110a) du Code
criminel, 1953-1954 (Can.), chap. 51. L'accus6,
accompagn6 de trois autres personnes, marchait le
long d'une route tras tt le matin. Le constable les
entendit siffler et crier et leur conseilla de se taire
et de rentrer chez eux. Trois d'entre eux suivirent
son conseil, mais l'accus6 continua. Le constable
lui demanda de fournir une piece d'identit6, mais
l'accus6 refusa et suivit son chemin. Le constable
le rattrapa et lui demanda A nouveau de donner
son identit6. II s'ensuivit une dispute et une
bagarre, et I'accus6 fut arr8t6. II fut accus6 d'en-
trave A agent de police et d6clar6 coupable. II fit
appel. La d6claration de culpabilit6 fut annul6e au
motif que, dans les circonstances, I'accus6 n'avait
aucune obligation de donner son identit6 comme
on le lui demandait.

Le ministbre public a admis devant cette-Cour
qu'il n'existe aucune obligation de ce genre en
common law. D'oO vient donc cette obligation? Oil
trouve-t-on l'obligation juridique de r6pondre? Nul
ne peut centraverp quiconque en refusant de r6pon-
dre A une question, A moins d'avoir l'obligation
juridique de ce faire.

Une obligation aimplicite ou ar6ciproque?

On a soutenu avec force devant cette Cour que,
puisque les agents de police ont le devoir de faire
enquite sur les crimes et de faire appliquer les lois
provinciales, toute personne soupgonn6e d'avoir
commis une infraction a l'obligation aimpliciteD ou
ar6ciproque de donner ses nom et adresse et que
tout refus de le faire est un obstacle suffisamment
s6rieux pour constituer l'infraction d'entrave A
agent de police dans l'ex6cution de son devoir.

Forc6ment le ministbre public a dii se raccrocher
A l'argument que, face A l'obligation de l'agent de
police de s'informer avant d'exercer son pouvoir
d'arrestation aux termes de l'art. 450 du Code, le
contrevenant pr6sum6 a l'obligation r6ciproque de
r6pondre. Cette obligation pr6sum6e, si je com-

7 (1959), 31 C.R. 315 (Ont. C.A.).

210 MOORE V. THE QUEEN Dickson J. [1979] 1 S.C.R.



119791 1 R.C.S. MOORE C. LA REINE Le Juge Dickson 211

argument, is to be limited to divulging name and
address, when caught in the commission of an
offence and prior to arrest.

The notion of "found committing" or "within
his view" is not unknown. The concept has been
resorted to on occasion to give a power of arrest
where the offence is committed in the presence of
the arrester. But even here the application of the
concept is not without problems. In an article
"Arrest: a General View", [1966] Crim. L.R. 639,
at p. 645, the following appears:

The difficulty with this formula is two fold-first, there
has been no consistency in the judicial approach to the
interpretation of the section, courts holding variously
that reasonable suspicion that an offence has been com-
mitted is sufficient, or that in fact the arrested person
must be guilty to justify the arrest. The second problem
is that to confine the power in this way deprives the
officer of a power in many situations where it is neces-
sary to arrest, for no apparent reason. Thus a person
who, having caused an accident by his dangerous driv-
ing, refuses to stop, cannot be arrested unless the acci-
dent has actually been witnessed by the officer. It seems
equally absurd that a person who throws a brick through
a shop window can be arrested if the officer sees him do
it, but not if the officer is around the corner and hearing
the crash of the glass, sees the offender, perhaps the only
possible culprit, or if the offence is witnessed by a
private person who calls the police.

Although the idea of "within his view" has been
applied to arrests, its application is relation to a
duty to disclose identity is novel and bizarre. It
runs counter to all authority. The right to remain
silent, enunciated in Rice v. Connolly, does not
admit of such erosion. There is nothing in the
language nor in the facts of that case to suggest
that the broad principle ceased to have application
in the event of a police officer witnessing an
infraction.

A limited obligation to respond, effective only
when the policeman is an eyewitness, introduces
into the criminal law, which should rest upon

prends bien l'argumentation, se limiterait A la
communication des nom et adresse, lorsque le con-
trevenant est surpris A commettre une infraction et
avant son arrestation.

La notion de epris sur le fait, ou evu en train de
commettre une infraction, n'est pas inconnue. Le
concept a parfois servi A donner un pouvoir d'ar-
restation quand l'infraction est commise en pr6-
sence de celui qui procide A l'arrestation. Mais
m~me dans ce cas, I'application du concept ne va
sans poser de probl6mes. Voici ce qu'en dit un
article intitul6 aArrest: a General View., [19661
Crim. L.R. 639, A la p. 645:
[TRADUCTION] Cette formule amAne des difficult6s de
deux ordres: tout d'abord, il n'y a pas d'uniformit6 dans
la fagon dont les tribunaux abordent l'interpr6tation de
l'article, car certains jugent que l'arrestation se justifie
s'il y a un souppon raisonnable qu'une infraction a 6t6
commise quand d'autres d6cident qu'il faut en fait que
la personne arrit6e soit coupable. En second lieu elle
limite ce pouvoir d'une manibre qui peut priver l'agent
de police du pouvoir d'arrestation dans bien des situa-
tions od il serait n6cessaire d'arrater quelqu'un, sans
aucune raison apparente. Ainsi une personne qui, aprds
avoir caus6 un accident par sa conduite dangereuse,
refuse de s'arrater, ne peut 6tre arrAt6e si l'agent de
police n'a pas 6t6 r6ellement t6moin de l'accident. 11
semble tout aussi absurde qu'une personne qui a lanc6
une brique dans une vitrine puisse 6tre arrit6e si I'agent
de police I'a vue le faire, mais ne puisse l'etre si l'agent
de police est A l'autre coin de rue et ayant entendu un
bruit de vitre bris6e, voit le contrevenant, peut-6tre le
seul coupable possible, ou si une autre personne, qui a
6t t6moin de l'infraction, appelle la police.

Bien qu'on ait appliquE aux arrestations la notion
de tvu en train de commettre une infraction., son
application A l'obligation de rbvbler son identit6 est
une curieuse innovation. Elle va A l'encontre de
toute la jurisprudence. Le droit de garder le
silence, formul6 dans l'arrat Rice v. Connolly,
n'admet pas ce genre d'6rosion. Rien dans la ter-
minologie ni dans les faits de cette affaire ne
permet de dire que le principe g6n6ral cesse de
s'appliquer dans le cas oil l'agent de police est
t6moin de l'infraction.

Une obligation limit6e de r6pondre, dans le seul
cas oil le policier est t6moin oculaire, introduit
dans le droit criminel, qui devrait reposer sur des
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"broad, plain, intelligible" principles a qualifica-
tion unsound in principle and unworkable in
practice.

The fact that a police officer has a duty to
identify a person suspected of, or seen committing,
an offence says nothing about whether the person
has the duty to identify himself on being asked.
Each duty is entirely independent. Only if the
police have a lawful claim to demand that a person
identify himself, does the person have a corre-
sponding duty to do so. As McFarlane J.A. said in
R. v. Bonnycastle8 , at p. 201, the duty of a peace
officer to make inquiries must not be confused
with the right of a person to refuse to answer
questions in circumstances where the law does not
require him to answer.

The Legislature deliberately imposed a duty to
identify upon the drivers of motor vehicles-per-
haps because of their more lethal nature-but
chose not to impose such duty on the drivers of
other vehicles such as bicycles. The Legislature
must be taken to have intended to relieve bicycle
riders of the duty. To require the riders of bicycles
to give their names and addresses would be tan-
tamount to amending the Motor-vehicle Act. It
would also appear that Parliament, in providing in
ss. 450(2) and 452(1)(f)(i) of the Criminal Code
for arrest and detention for the purpose of estab-
lishing identity, did not recognize a duty to identi-
fy oneself existing apart from statute, breach of
which would expose the offender to a charge of
"obstructing". Examples from English legislation
of statutory obligation to disclose identity to police
constables, unnecessary if the obligation existed
otherwise, are to be found in the Protection of
Birds Act, 1954, 2 & 3 Eliz. 2, c. 30, s. 12(1) (a);
Dangerous Drugs Act, 1965, 13 & 14 Eliz. 2, c.
15, s. 15; Representation of the People Act, 1949,
12 & 13 Geo. 6, c. 68, s. 84(3); Road Traffic Act,
1960, 8 & 9 Eliz. 2, c. 16, s. 228; Prevention of
Crime Act, 1953, 1 & 2 Eliz. 2, c. 14, s. 1(3).

8 [1969] 4 C.C.C. 198 (B.C.C.A.).

principes Eg6neraux, simples et intelligibles*, une
restriction qui n'est valable ni en thborie ni en
pratique.

Le fait qu'un agent de police a le devoir d'identi-
fier une personne soupponn6e d'une infraction ou
surprise A la commettre n'a rien A voir avec la
question de savoir si la personne a l'obligation de
donner son identit6 quand on le lui demande.
Chacun de ces devoirs est entibrement ind6pendant
de l'autre. Ce n'est que lorsque le policier peut
16galement exiger qu'une personne donne son iden-
tit6 que cette personne a l'obligation correspon-
dante de s'ex6cuter. Comme le dit le juge d'appel
McFarlane dans l'arr8t R. v. Bonnycastle, A la p.
201, il ne faut pas confondre le devoir de l'agent de
la paix de prendre des renseignements et le droit
d'une personne de refuser de r6pondre A des ques-
tions dans des circonstances oa elle n'est pas juri-
diquement tenue d'y r6pondre.

La Lgislature a dblib6r6ment impose aux con-
ducteurs de v6hicules A moteur (peut-8tre en
raison de leur aspect plus dangereux) l'obligation
de donner leur identit6, mais a d6cid6 de ne pas
l'imposer aux conducteurs d'autres v6hicules,
notamment les bicyclettes. II faut en conclure que
la Lgislature a voulu dispenser les cyclistes de
cette obligation. Les obliger A donner leurs noms et
adresses reviendrait A modifier la Motor-vehicle
Act. 11 semble 6galement que le Parlement, par le
par. 450(2) et le sous-al. 452(1)I)(i) du Code
criminel, relatifs A I'arrestation et A la d6tention
aux fins d'identification, ait voulu 6carter toute
obligation de donner son identit6 en dehors de celle
pr6vue par la Loi, dont la violation expose le
contrevenant A l'accusation d'oentrave A agento.
Dans la l6gislation anglaise, on trouve des exem-
ples de cas d'obligation 16gale de r6v6ler son iden-
tit6 A la police; ces dispositions seraient inutiles s'il
existait une obligation g6n6rale: voir par exemple
Protection of Birds Act, 1954, 2 & 3 Eliz. 2, chap.
30, art. 12(1)a); Dangerous Drugs Act, 1965, 13
& 14 Eliz. 2, chap. 15, art. 15; Representation of
the People Act, 1949, 12 & 13 Geo. 6, chap. 68,
art. 84(3); Road Traffic Act, 1960, 8 & 9 Eliz. 2,
chap. 16, art. 228; Prevention of Crime Act, 1953,
1 & 2 Eliz. 2, chap. 14, art. 1(3).

8 [19691 4 C.C.C. 198 (B.C.C.A.).
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The criminal law is no place within which to
introduce implied duties, unknown to statute and
common law, breach of which subjects a person to
arrest and imprisonment.

The "reciprocal duty" argument advanced by
the Crown in this case was considered by Dr.
Glanville Williams in the article to which I have
referred. Dr. Williams effectively disposed of the
argument in words which I should like to adopt, p.
473:

The question may be asked whether the power of the
police to demand name and address is in effect general-
ized by the statutes creating the offence of obstructing
the police in the execution of their duty-so that refusal
to comply with the demand amounts to an obstruction.
At first sight it would seem that a good case could be
made out for an affirmative answer. Although it is not
the duty of the police to prosecute every crime, it can be
said to be their duty to make inquiries into crimes with a
view to prosecution. The courts have held that interfer-
ence with the police when they are collecting evidence of
an offence constitutes an obstruction. Moreover, it has
been decided that an obstruction may take place merely
by a nonfeasance, where there is a refusal to comply
with the lawful orders of the police. Notwith-
standing these authorities, it is submitted that the refus-
al by an offender to give his name and address does not
constitute an obstruction, for at least two reasons. First,
if it were an obstruction, all the statutes making it an
offence to refuse to give name and address in specific
situations would have been unnecessary. When, for
example, Parliament passed the Public Order Act in
1936, it must have been thought that the police had no
general power to demand name and address. Secondly, it
is a fundamental principle of English law that an ac-
cused person cannot be interrogated or at least cannot
be forced to answer questions under a legal penalty if he
refuses; this principle is absolute, and does not admit of
exception even for a demand of name and address,
unless a statute has expressly created an exception. To
say that the police have a duty to gather evidence, and
therefore that a criminal's refusal to give his name and
address is an obstruction, is far too wide, because the
same premise would yield the conclusion that a crimi-
nal's refusal to confess to the crime is an obstruction.

The views expressed by Dr. Williams were
adopted in the New Zealand case of Elder v.
Evans9.

9 (1951] N.Z.L.R. 801 (N.Z.S.C.).

Le droit criminel n'est pas l'endroit oa intro-
duire des devoirs implicites, inconnus de la loi et
de la common law, dont la violation peut entrainer
l'arrestation et l'emprisonnement du contrevenant.

L'argument du adevoir r6ciproque, avanc6 par le
ministire public en I'esp6ce est examinE dans l'ar-
ticle susmentionn6 de M. Glanville Williams. Ce
dernier r6gle cette question par le raisonnement
suivant, A la p. 473, que je souhaite adopter:

[TRADUCTION] On peut se demander si le pouvoir de
la police de demander les nom et adresse est en fait
g6n6ralis6 par les lois qui cr6ent l'infraction d'entrave A
agent dans l'ex6cution de son devoir-le refus d'obtem-
p6rer en constituant une. A premibre vue, il semble que
les arguments abondent en faveur de cette these. Bien
qu'il ne soit pas du devoir de la police de poursuivre tous
les crimes, on peut dire qu'il est de son devoir d'enqufter
sur les crimes en vue de poursuites judiciaires. Les
tribunaux ont statu6 que toute obstruction A la recher-
che des preuves d'une infraction par la police constitue
une entrave. En outre, il a 6t6 jug6 que l'entrave peut
consister en un d6faut d'agir, quand il y a refus de se
conformer aux ordres l6galement donn6s par la police.
Malgr6 cette jurisprudence, on soutient que le refus du
contrevenant de donner ses nom et adresse ne constitue
pas une entrave pour au moins deux raisons. Tout
d'abord, si un tel refus constituait une entrave, toutes les
dispositions l6gislatives faisant une infraction du refus
de donner ses nom et adresse dans des cas particuliers
seraient inutiles. Quand, par exemple, le Parlement a
adopt6 la Public Order Act en 1936, il devait penser que
la police n'avait pas le pouvoir g6n6ral d'exiger la com-
munication des nom et adresse. Deuxibmement, un des
principes fondamentaux du droit anglais est qu'un
accus6 ne peut 6tre interrog6 ou, tout au moins, Etre
forc6 A r6pondre A des questions sous peine de sanctions
l6gales en cas de refus; ce principe est absolu et ne
souffre aucune exception mime lorsqu'il s'agit d'un
ordre de donner les nom et adresse, A moins d'une
exception cr66e par des dispositions 16gislatives expres-
ses. L'assertion selon laquelle la police a le devoir de
rassembler les 616ments de preuve et qu'en cons6quence
le refus d'un contrevenant de donner ses nom et adresse
constitue une entrave, est bien trop g6n6rale, car selon
ce principe, il faudrait dire 6galement que le refus du
criminel de faire des aveux constitue une entrave.

L'opinion exprimbe par M. Williams a 6t6 adop-
t6e en Nouvelle-Z61ande dans l'arrt Elder v.
Evans9.

9[1951] N.Z.L.R. 801 (N.Z.S.C.).
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I would allow the appeal, set aside the judgment
of the Court of Appeal and restore the judgment
at trial.

Appeal dismissed, DICKSON and ESTEY JJ.
dissenting.

Solicitors for the appellant: Gowling & Hen-
derson, Ottawa.

Solicitor for the respondent: The Attorney Gen-
eral of British Columbia.

Je suis d'avis d'accueillir le pourvoi, d'infirmer
I'arrt de la Cour d'appel et de r6tablir le juge-
ment de premiere instance.

Pourvoi rejeti, les juges DICKSON et ESTEY
itant dissidents.

Procureurs de l'appelant: Gowling & Hender-
son, Ottawa.

Procureur de l'intimie: Le procureur-gindral de
la Colombie-Britannique.
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Darryl Ward Smith Appellant;

and

Her Majesty The Queen Respondent.

1978: November 28; 1978: December 5.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Criminal law - Charge of rape - Acquittal -

Trial judge's refusal to charge jury on included
offences - Penetration and consent in issue - Appel-
late Division correct in ordering new trial on attempted
rape and indecent assault.

Wright v. The King, [1945] S.C.R. 319; Regina v.
Wright, [1971] 3 O.R. 424; Regina v. Touhey (1960),
45 Cr. App. R. 23, distinguished.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', whereby
the Crown's appeal from a verdict of acquittal of
the appellant on a charge of rape was allowed and
a new trial ordered as to the offences of attempted
rape and indecent assault. Appeal dismissed.

Alain Hepner, for the appellant.

Paul S. Chrumka, Q.C., for the respondent.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-The accused was tried
and acquitted of rape. The trial judge's charge to
the jury in respect of this offence was unexception-
able. Although so requested by Crown counsel, he
refused, however, to charge the jury on the includ-
ed offences of attempted rape and indecent
assault. After the jury had been out for about one
hour and a half, they returned to ask the following
question:

The Crown prosecutor made the suggestion of
either guilty or innocent of rape, attempted rape
or indecent assault. What options if any do we
have?

'(1977), 8 A.R. 5.

Darryl Ward Smith Appelant;

et

Sa Majesti La Reine Intimie.

1978: 28 novembre; 1978: 5 d6cembre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Droit criminel - Accusation de viol - Acquittement
- Refus du juge du procs d'instruire le jury sur les
infractions incluses - Pinitration et consentement en
litige - Division d'appelfondie d ordonner un nouveau
procs sur les accusations de tentative de viol et d'at-
tentat j la pudeur.

Jurisprudence: distinction faite avec les arrits: Wright
c. Le Roi, [1945] R.C.S. 319; Regina c. Wright, [1971]
3 O.R. 424; Regina v. Touhey (1960), 45 Cr. App. R.
23.

POURVOI A l'encontre d'un arrat de la Division
d'appel de la Cour supreme de l'Albertal qui a
accueilli un appel interjet6 par le ministire public
d'un verdict d'acquittement de l'appelant sur une
accusation de viol et ordonn6 un nouveau procks
pour les infractions de tentative de viol et d'atten-
tat A la pudeur. Pourvoi rejet6.

Alain Hepner, pour l'appelant.

Paul S. Chrumka, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE EN CHEF-L'accus6 a subi un procks
pour viol et a 6t6 acquitt6. L'expos6 du juge du
procks au jury relativement A cette infraction est
irr6prochable. Mais, bien que le substitut lui en ait
fait la demande, il a refus6 de donner des instruc-
tions au jury sur les infractions incluses de tenta-
tive de viol et d'attentat A la pudeur. Aprbs s'8tre
retir6s pendant environ une heure et demie, les
jur6s sont revenus poser la question suivante:

[TRADUCTION] Le ministbre public a laiss6
entendre que l'accus6 pouvait 8tre coupable ou
non coupable de viol, de tentative de viol ou
d'attentat i la pudeur. Quelles options, s'il en
est, avons-nous?

'(1977), 8 A.R. 5.
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The trial judge repeated to them what he had
said earlier to counsel, after the jury had retired,
that it was a case of rape or nothing.

The Crown appealed on the ground of error in
law in the trial judge's refusal to charge on includ-
ed offences and also sought an order setting aside
the acquittal and directing a new trial. The Appel-
late Division of the Supreme Court of Alberta
concluded that there should be a new trial limited
to the offences of attempted rape and indecent
assault. Leave was later sought by the Crown from
this Court to appeal the acquittal of rape but it
was refused. The case is here, therefore, only on
the question whether the Appellate Division was
correct in ordering a new trial on attempted rape
and indecent assault.

There were, admittedly, two issues before the
jury on the charge of rape. One was whether
intercourse had taken place, that is whether there
was penetration, and the second whether there was
consent. The trial judge placed considerable
emphasis on the issue of consent as if that made
the case one of rape or nothing. However, it is
clear that the jury may have decided that there
was no rape only because there was no proof
beyond a reasonable doubt that sexual intercourse
had occurred. Want of proof of sexual intercourse
would not, of course, rule out attempted rape or
indecent assault, but they would be ruled out if
there was consent to the accused's advances.

I do not think that a trial judge has an untram-
melled discretion to choose or refuse to charge the
jury on included offences. He must be governed by
the issues that are thrown up by the evidence.
There may be cases where evidence of an issue
referable to an included offence is so tenuous as to
justify him in refusing to charge on it, and yet he
would not necessarily be in error if he did so
charge. This case is not of that kind. Here, having

Le juge du procks leur a r~p6t6 ce qu'il avait
d6jA dit aux avocats, aprbs le d6part des jur6s,
c'est-A-dire qu'il s'agissait d'un cas de viol et rien
d'autre.

Le ministbre public a interjet6 appel au motif
que le juge du procks a commis une erreur de droit
en refusant de donner au jury des instructions sur
les infractions incluses et demand6 l'annulation de
l'acquittement et la tenue d'un nouveau procks. La
Division d'appel de la Cour supr8me de l'Alberta a
conclu qu'il devait y avoir un nouveau proces
limit6 aux infractions de tentative de viol et d'at-
tentat A la pudeur. Le ministbre public s'est
adress6 A cette Cour pour obtenir l'autorisation
d'interjeter appel de l'acquittement sur l'accusa-
tion de viol, ce qui lui fut refus6. Le pr6sent
pourvoi porte donc uniquement sur la question de
savoir si la Division d'appel a ordonn6 A bon droit
la tenue d'un nouveau procks relativement aux
accusations de tentative de viol et d'attentat A la
pudeur.

Il est admis que deux questions 6taient soumises
au jury relativement A l'accusation de viol. La
premiere 6tait de savoir s'il y avait eu des rapports
sexuels, c'est-A-dire s'il y avait eu p6n6tration, et la
deuxibme, s'il y avait eu consentement. Le juge du
procks a beaucoup insist6 sur la question du con-
sentement comme si cet 616ment d6terminait qu'il
s'agissait d'un cas de viol et rien d'autre. Il est
clair cependant que le jury pouvait d6cider qu'il
n'y avait pas eu de viol pour la seule raison que la
preuve n'6tablissait pas au-delA de tout doute rai-
sonnable qu'il y avait eu des rapports sexuels.
L'absence de preuve de rapports sexuels n'exclut
naturellement pas les accusations de tentative de
viol et d'attentat A la pudeur, mais ces dernidres
seront 6cart6es si la plaignante a consenti aux
avances de l'accus6.

Je ne crois pas que le juge du procks ait entibre
discr6tion pour accepter ou refuser de donner aux
jur6s des instructions sur les infractions incluses.
Les questions litigieuses soulev6es par la preuve
doivent le guider. II peut arriver que la preuve d'un
point relatif A une infraction incluse soit si t6nue
qu'il soit justifi6 de refuser de donner des instruc-
tions A ce sujet et pourtant il ne ferait pas n6cessai-
rement erreur s'il en donnait. Ce n'est pas le cas en

216 SMITH V. THE QUEEN The Chief Justice [1979]l1 S.C.R.
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regard to the complainant's evidence of what the
accused did and to the evidence of his physical
disability in having intercourse unless there was
complete co-operation of the complainant and to
his denial of intercourse, both penetration and
consent were in issue. The jury by its verdict might
have found that there was neither penetration nor
consent, and this would not exclude either
attempted rape or indecent assault. In the circum-
stances there was a duty on the trial judge to
charge on these included offences.

In Wright v. The King', which was also a case
where the trial judge told the jury that it was
"rape or nothing", it appears that the only issue
was consent. That was also the situation in Regina
v. Wright3 , and there the Ontario Court of Appeal
held that it was wrong to leave indecent assault to
the jury when intercourse was not in issue, citing
and following the judgment of the English Court
of Criminal Appeal in Regina v. Touhey4 . Ayles-
worth J.A. pointed out that if there was sufficient
separation in time, place and other circumstances
surrounding an alleged indecent assault from time,
place and circumstances leading to an alleged
rape, then indecent assault should be the subject of
a separate count in the indictment, but, apart from
this, it could not be an included offence where
penetration is admitted.

Those cases are distinguishable from the present
one, which called for the instruction requested by
the Crown. I would, accordingly, dismiss the
appeal.

Appeal dismissed.

Solicitors for the appellant: Harradence,
Moore, Calgary.

Solicitor for the respondent: P. S. Chrumka,
Calgary.

2 [1945] S.C.R. 319.
[1971] 3 O.R. 424.

4 (1960), 45 Cr. App. R. 23.

I'esp6ce. Vu le t6moignage de la plaignante sur les
agissements de l'accus6 et la preuve de l'incapacit6
physique de ce dernier d'avoir des relations sexuel-
les sans l'entibre collaboration de la plaignante et
vu qu'il a ni6 tout rapport sexuel, la question de la
p6n6tration et celle du consentement sont toutes
deux en litige. Par son verdict, le jury aurait pu
conclure qu'il n'y a eu ni p6n6tration ni consente-
ment, mais cette conclusion n'exclut pas necessai-
rement la tentative de viol ou l'attentat A la
pudeur. Dans les circonstances, le juge du procks
devait donner des instructions sur ces infractions
incluses.

Dans l'arr8t Wright c. Le Roi2, oa le juge du
procks avait 6galement dit au jury qu'il s'agissait
d'un cas de viol et rien d'autre, il appert que le seul
point en litige 6tait le consentement. C'6tait 6gale-
ment le cas dans l'arrit Regina v. Wright 1, o6
aprds avoir cit6 et adopt6 l'arrat de la Cour d'appel
criminel anglaise, Regina v. Touhey4 , la Cour
d'appel de l'Ontario a jug& qu'il est erron6 de
laisser au jury la question de l'attentat d la pudeur
lorsque la question des relations sexuelles n'est pas
en litige. Le juge Aylesworth a soulign6 que si le
moment, le lieu et les autres circonstances entou-
rant un attentat A la pudeur all6gu6 sont suffisam-
ment distincts du moment, du lieu et des circons-
tances entourant un viol all6gu6, I'attentat A la
pudeur doit faire l'objet d'un chef d'accusation
distinct dans l'acte d'accusation mais que, sans
cela, il ne peut 8tre question d'infraction incluse
lorsque la p6n6tration est admise.

Ces affaires se distinguent de la pr6sente, oa il
fallait donner les instructions demand6es par le
ministbre public. En cons&quence, je suis d'avis de
rejeter le pourvoi.

Appel rejeti.

Procureurs de l'appelant: Harradence, Moore,
Calgary.

Procureur de l'intimie: P. S. Chrumka,
Calgary.

2 [1945] R.C.S. 319.
3 [1971] 3 O.R. 424.

(1960), 45 Cr. App. R. 23.
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Attorney General of the Province of Quebec
and Jean Keable Appellants;

and

The Attorney General of Canada and The
Solicitor General of Canada Respondents;

and

The Commissioner of the Royal Canadian
Mounted Police Mis en cause;

and

The Attorney General of Ontario, The
Attorney General of New Brunswick, The
Attorney General of Manitoba, The Attorney
General of British Columbia, The Attorney
General of Saskatchewan and The Attorney
General of Alberta Intervenors.

1978: May 23, 24, 25, 26; 1978: October 31.

Present: Martland, Ritchie, Spence, Pigeon, Dickson,
Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Constitutional law - Provincial commission of
inquiry - Powers in relation to federal agencies -
Criminal activities involving members of the Royal
Canadian Mounted Police - British North America
Act, ss. 91, 92 - Public Inquiry Commission Act,
R.S.Q. 1964, c. 11 - Royal Canadian Mounted Police
Act, R.S.C. 1970, c. R-9 - Department of the Solicitor
General Act, R.S.C. 1970, c. S-12.

Crown - Immunity of its representatives -

Application of provincial statutes to the Crown in right
of the federal government - Privilege invoked in the
interzst of national security - Federal Court Act,
R.S.C. 1970 (2nd Supp.), c. 10, s. 41 - Official Secrets
Act, R.S.C. 1970, c. 0-3, s. 4.

Administrative law - Provincial commission of
inquiry - Evocation - Staying order - Code of Civil
Procedure, arts. 846 to 850.

Appellant Jean Keable ("the Commissioner") was
given a mandate, under the Public Inquiry Commission
Act of Quebec, to investigate and report on various
allegedly illegal or reprehensible incidents or acts in
which various police forces were involved, including the
Royal Canadian Mounted Police. Respondents' applica-
tion for a writ of evocation against the Commissioner

Le procureur g6n6ral de la province de
Qubbec et Mattre Jean Keable Appelants;

et

Le procureur g6niral du Canada et le
solliciteur ginkral du Canada Intimis;

et

Le commissaire de le Gendarmerie royale du
Canada Mis en cause;

et

Le procureur gknbral de I'Ontario, le
procureur g6nbral du Nouveau-Brunswick, le
procureur g6n6ral du Manitoba, le procureur
g6n6ral de la Colombie-Britannique, le
procureur g6n6ral de la Saskatchewan et le
procureur g6n6ral de l'Alberta Intervenants.

1978: 23, 24, 25, 26 mai; 1978: 31 octobre.

Pr6sents: Les juges Martland, Ritchie, Spence, Pigeon,
Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Droit constitutionnel - Commission d'enquite pro-
vinciale - Pouvoirs envers organismes fidiraux -
Activitis criminelles impliquant des membres de la
Gendarmerie royale du Canada - Acte de l'Amirique
du Nord britannique, art. 91, 92 - Loi des commis-
sions d'enquite, S.R.Q. 1964, chap. 11 - Loi sur la
Gendarmerie royale du Canada, S.R.C. 1970, chap.
R-9 - Loi sur le ministire du Solliciteur gindral,
S.R.C. 1970, chap. S-12.

Couronne - Immuniti de ses reprisentants -
Application des lois provinciales d la Couronne du chef
du fidiral - Privilige invoqui dans l'intirit de la
sicuriti nationale - Loi sur la Cour fidirale, S.R. C.
1970 (2e Supp.), chap. 10, art. 41 - Loi sur les secrets
officiels, S.R.C. 1970, chap. 0-3, art. 4.

Droit administratif - Commission d'enquite provin-
ciale - Evocation - Sursis d'exicution - Code de
procidure civile, art. 846 6 850.

L'appelant Jean Keable (ale commissaires) a 6t6
charg6, en vertu de la Loi des commissions d'enquite du
Quebec, d'enquiter et de faire rapport sur diff6rents
incidents ou actes pr6sum6ment ill6gaux ou r6pr6hensi-
bles dans lesquels auraient 6t6 impliqu6s divers corps
policiers, dont la Gendarmerie royale du Canada. La
requate pour bref d'6vocation des intim6s contre le
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was dismissed in the Superior Court, but granted by the
Court of Appeal of Quebec, which ordered the Commis-
sioner to suspend all proceedings and to transmit to the
office of the Superior Court the record in the case
(Kaufman J.A., dissenting in part, would have issued a
restricted staying order). Appellants are appealing this
judgment of the Court of Appeal and this Court must
provide answers on constitutional issues raised in the
form of five questions.

Held. The appeal should be allowed in part and the
answers to the constitutional questions are as follows:

Question 1: Are the Orders in Council defining the
mandate of the commissioner, in whole or in part, ultra
vires the Province of Quebec?

Answer: Yes, to the following extent as concerns the
Royal Canadian Mounted Police: in paragraph a), the
words "et la fr6quence de leur utilisation" (and the
frequency of their use); in paragraph c) the words "ainsi
que la fr6quence de leur utilisation" (and the frequency
of their use); and paragraph d).

Question 2: Are the powers of a commissioner appointed
under provincial legislation for the purpose of inquiring
into matters concerning the administration of justice in
the Province limited by the distribution of legislative
powers as provided for in the British North America
Act?

Answer: Yes.

Question 3: If members of a federal institution, namely,
the Royal Canadian Mounted Police, be involved in
allegedly criminal or reprehensible acts, does such a
commissioner have the right, while conducting an inqui-
ry into the circumstances surrounding the commission of
said acts, to inquire into the federal institution itself or
one of its services, its rules, policies and procedures, and
to make recommendations for the prevention of the
commission of said acts in future?

Answer: No.

Question 4: Can the Solicitor General of Canada or any
other Minister of the Crown in right of Canada be
compelled by such a commissioner to appear, testify and
produce documents?

Answer: No.

Question 5: Does a Minister of the Crown in right of
Canada have the constitutional power to prevent, by
means of affidavit or otherwise, the production of docu-
ments demanded by such a commissioner when such
documents may relate to the commission of allegedly
criminal or reprehensible acts, to circumstances sur-
rounding such acts, or to the frequency of their
occurrence?

commissaire a 6t rejet6e en Cour sup6rieure, mais
accord6e par la Cour d'appel du Qu6bec qui a ordonn6
au commissaire de suspendre toute proc6dure et de
transmettre au greffe de la Cour sup6rieure le dossier de
l'affaire (le juge Kaufman de la Cour d'appel, partielle-
ment en d6saccord, aurait ordonn6 un sursis restreint).
Les appelants attaquent cet arrat de la Cour d'appel et
cette Cour doit r6pondre A cinq questions constitution-
nelles formul6es par ordonnance.

Arrit: Le pourvoi est accueilli en partie et les r6ponses
aux questions constitutionnelles sont les suivantes:

Question 1: Les arrat6s en conseil d6finissant le mandat
du commissaire sont-ils, en tout ou en partie, ultra vires
de la province de Qu6bec?

R6ponse: Oui, dans la mesure suivante en ce qui con-
cerne la Gendarmerie royale du Canada: A l'alin6a a),
I'expression set la fr6quence de leur utilisations; A l'ali-
n6a c), I'expression cainsi que la fr6quence de leur
utilisation*; et l'alin6a d).

Question 2: Les pouvoirs d'un commissaire, nomm6 en
vertu d'une loi provinciale, de faire enquite en matibre
d'administration de la justice dans la province sont-ils
limit6s par le partage des pouvoirs l6gislatifs en vertu de
l'Acte de l'Amirique du Nord britannique?

R6ponse: Oui.

Question 3: Lorsque des membres d'une institution f6d6-
rale, soit la Gendarmerie royale du Canada, sont impli-
qu6s dans des actes qu'on all6gue 8tre criminels ou
r6pr6hensibles, un tel commissaire a-t-il le droit, en
faisant enquate sur les circonstances entourant la perp6-
tration desdits actes de s'enqu6rir sur I'institution f6d6-
rale elle-m8me ou sur un de ses services, sur ses ragles,
sur ses politiques ou sa proc6dure et de faire des recom-
mandations sur les mesures A prendre pour 6viter que de
tels actes ne se reproduisent A l'avenir?

R6ponse: Non.

Question 4: Le solliciteur g6n6ral du Canada ou un
autre ministre de la Couronne aux droits du Canada
peut-il 8tre contraint par un tel commissaire de compa-
raitre, de t6moigner et de d6poser des documents?

R6ponse: Non.

Question 5: Un ministre de la Couronne aux droits du
Canada a-t-il le pouvoir constitutionnel d'emp~cher par
un affidavit ou autrement la production de documents
r6clam6s par un tel commissaire lorsque ces documents
peuvent se rapporter A la perp6tration d'actes qu'on
allbgue etre criminels ou r6pr6hensibles ou A des circons-
tances les entourant ou A leur fr6quence?
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Answer: Yes. R6ponse: Oui.

The suspension of proceedings is limited to proceedings
in respect of matters relating to the parts of the mandate
found to be ultra vires and to the decisions and subpoe-
nas of the Commissioner under attack.

Per Pigeon, Martland, Ritchie, Dickson and Beetz JJ.:
The Judge of the Superior Court was not justified in
ruling that the "Commissioner is not a court and will
become one only when and to the extent that he decides
to impose penalties in the exercise of his ancillary
powers". Evocation was available to challenge the validi-
ty of the Commissioner's mandate, subpoenas and
orders on jurisdictional and constitutional grounds.

A provincial statute cannot be effective beyond the
constitutional limits of a provincial legislature's author-
ity. A province may therefore set up a commission and
issue it to investigate and report on "The Administration
of Justice in the Province" since it is a matter within the
scope of provincial authority. It can also investigate a
matter of general scope, such as organized crime, as in
Di lorio v. Warden of the Montreal Jail, [1978] 1
S.C.R. 152, or a criminal homicide as in Faber v. The
Queen, [1976] 2 S.C.R. 9, or arson, as in R. v. Coote
(1873), L.R. 4 P.C. 599. In the case at bar, the inquiry
into specific criminal acts allegedly committed by mem-
bers of the R.C.M.P. was validly ordered. However, the
Commissioner cannot base himself on this power to
inquire into the administration of the R.C.M.P., which
is operating under the authority of a federal statute.
Parliament has the authority for the establishment and
administration of this force and no provincial authority
may intrude into its management. While acknowledging
the power of the Commissioner to inquire into the
methods used during searches or other incidents men-
tioned in the mandate, the parts of paragraphs (a) and
(c) [of Order in Council 2986-77, amended by Order in
Council 3719-77] dealing not with the methods used
during the incidents in question but with "the frequency
of their use" must be considered ultra vires with respect
to the R.C.M.P. The inquiry then no longer contem-
plates criminal acts but the methods used by the police
forces. For similar reasons and to the same extent,
paragraph (d) is ultra vires, as it gives the Commission-
er the power to make recommendations on steps to be
taken to avoid the repetition of illegal acts, since such
recommendations would contemplate changes in the
regulations and practices of an agency of the federal
government.

La suspension des proc6dures est restreinte aux proc6du-
res relatives aux parties du mandat d6clar6es ultra vires
ainsi qu'aux d6cisions et assignations contest6es du
commissaire.

Les juges Pigeon, Martland, Ritchie, Dickson et
Beetz: Le juge de la Cour sup6rieure n'6tait pas justifi6
de statuer que ale commissaire n'est pas un tribunal et
n'en deviendra un que lorsque et dans la mesure oAi il
d6cidera d'imposer des sanctions dans l'exercice de ses
pouvoirs ancillairesD. La validit6 du mandat du commis-
saire, des assignations ef des d6cisions pouvait etre
contest6e par voie d'6vocation pour des moyens constitu-
tionnels et juridictionnels.

Une loi provinciale ne peut avoir d'effet au-delA des
limites constitutionnelles du pouvoir l6gislatif provincial.
Une province peut donc 6tablir une commission et la
charger de faire enqufte et rapport sur l'administration
de la justice dans la provinces puisque c'est IA un
domaine de comp6tence provinciale. Elle peut aussi bien
faire enqu8te sur un sujet de port6e g6n6rale, tel le
acrime organis6v, comme dans l'affaire Di lorio c. Le
gardien de la prison commune de Montrial, [1978] 1
R.C.S. 152, que sur un homicide criminel, comme dans
l'affaire Faber c. La Reine, [1976] 2 R.C.S. 9, ou un
incendie criminel, comme dans l'affaire R. v. Coote
(1873), L.R. 4 P.C. 599. En I'espdce, la tenue de
l'enquate, qui porte sur des actes criminels spfcifiques
reproch6s A des membres de la G.R.C., a 6t6 validement
ordonn6e. Par contre, le commissaire ne peut se fonder
sur ce pouvoir pour enqueter sur l'administration de la
G.R.C. qui est r6gie par une loi f6d6rale. L'6tablisse-
ment et l'administration de cette police rel6vent de
l'autorit6 du Parlement et aucune autorit6 provinciale ne
peut s'ing6rer dans son administration. Tout en recon-
naissant le pouvoir du commissaire d'enquiter sur les
proc6d6s employ6s lors des perquisitions ou autres inci-
dents mentionn6s au mandat, il faut consid6rer ultra
vires A l'6gard de la G.R.C. les parties des alin6as a) et
c) [de l'arr&t6 en conseil 2986-77 modifi6 par I'arrt6 en
conseil, 3719-77] qui portent non pas sur les proc6d6s
employ6s lors des incidents en question mais sur la
fr6quence de leur utilisation. L'enqute ne vise plus
alors certaines activit6s criminelles mais les m6thodes de
la police. Est ultra vires, pour les m8mes raisons et dans
la mime mesure, I'alin6a d) qui donne au commissaire le
pouvoir de faire des recommandations sur les mesures A
prendre pour 6viter la r6p6tition des actes ill6gaux puis-
que ces recommandations viseraient des changements A
apporter aux r6gles et m6thodes d'un organisme du
gouvernement f6d6ral.
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To answer the fourth constitutional question, it must
be noted that the law relating to the Crown is governed
by the common law, under which a commission of
inquiry has no power to compel the attendance of wit-
nesses and to require the production of documents. Any
jurisdiction for such purposes depends on statutory au-
thority and provincial legislation cannot be effective by
itself to confer such jurisdiction as against the Crown in
right of Canada. The subpoenas issued to the Solicitor
General are not addressed to him personally but in his
capacity as representative of the Crown.

The last constitutional question relates to the extent
of the Crown privilege claimed in the interest of national
security, as well as the scope of s. 41 of the Federal
Court Act with respect to the Commissioner. Although
this enactment is in the Federal Court Act, it is appli-
cable to any court, as well as to any official invested
with the powers of a court for the production of docu-
ments. Whenever the Commissioner claims to exercise
such powers he is subject to the provisions applicable to
a court. The Commissioner cannot challenge the affida-
vit submitted by the minister in order to justify Crown
privilege, since he is not a superior court, and he is
therefore bound to accept the affidavit submitted. This
Crown privilege is also applicable to the documents
which the Commissioner obtained from other witnesses.
Even apart from the Official Secrets Act, in the present
case, the documents entrusted by the R.C.M.P. to mem-
bers of police forces under provincial authority remained
secret and any obligation of confidentiality assumed by
the latter does not disappear in the face of orders given
by their provincial superiors.

As for the suspension of all proceedings in the inquiry,
the Court of Appeal was right to extend the suspension
of all the proceedings in the inquiry since art. 848
C.C.P. contemplates the transmission to the office of the
Superior Court of the "record in the case". When the
validity of the Commissioner's mandate was in issue, the
"case" was the whole inquiry. Now that the Court has
decided which parts of this mandate are valid, the
suspension of proceedings should be restricted to the
parts of the mandate declared ultra vires and to the
decisions and subpoenas of the Commissioner under
attack.

Per Spence and Estey JJ.: Reference is made especial-
ly to the judgments of this Court in Faber and Di lorio
in recognizing the validity of the Commissioner's man-
date in the case at bar, and it is important to emphasize
that Di lorio must not be read as permitting the invasion
by provincial action of the sanctity of the right to
remain silent during what is in truth and substance a
criminal investigation. Even if the majority in this Court

Pour r6pondre A la quatridme question constitution-
nelle, il faut se rappeler que le droit relatif A la Cou-
ronne est r6gi par la common law en vertu de laquelle
une commission d'enquete n'a aucun pouvoir de con-
traindre un t6moin A comparaitre ou d'exiger la produc-
tion de documents. Toute comp6tence A cet 6gard doit
8tre conf6r6e par une loi et la 16gislature provinciale ne
peut conf6rer une telle comp6tence A l'encontre de Sa
Majest6 du chef du Canada. Les assignations faites au
solliciteur g6n6ral ne lui sont pas adress6es personnelle-
ment mais en sa qualit6 de repr6sentant de la Couronne.

La dernidre question constitutionnelle vise l'6tendue
du privilege de la Couronne invoqu6 dans l'int6r6t de la
s6curit6 nationale ainsi que la port6e de l'art. 41 de la
Loi sur la Courfidirale A l'6gard du commissaire. Bien
que cette disposition fasse partie de la Loi sur la Cour
fidirale, elle est applicable A tout tribunal de m8me
qu'A tout fonctionnaire investi des pouvoirs d'un tribunal
pour la production de documents. Dds que le commis-
saire invoque de tels pouvoirs, il est assujetti aux disposi-
tions applicables aux tribunaux. Le commissaire ne peut
contester l'affidavit soumis par le ministre pour justifier
le privildge de la Couronne, car il n'est pas une cour
sup6rieure, il doit donc l'accepter tel que soumis. Ce
privilbge de la Couronne s'applique 6galement aux docu-
ments que le commissaire a obtenus par l'interm6diaire
d'autres t6moins. Ind6pendamment de la Loi sur les
secrets officiels, les documents confi6s en l'esp6ce par la
G.R.C. A des membres de la Police provinciale demeu-
raient secrets et l'obligation de confidentialit6 qui
incombe A ces derniers ne disparait pas devant les ordres
donn6s par leurs sup6rieurs hi6rarchiques provinciaux.

Quant au sursis de toutes les proc6dures d'enqu~te, la
Cour d'appel a eu raison de prolonger la suspension de
toutes les proc6dures d'enquate puisque l'art. 848 C.p.c.
pr6voit la transmission au greffe de la Cour sup6rieure
du adossier de l'affairep. Lorsque la validit6 du mandat
du commissaire 6tait en litige, I'affaireD 6tait I'ensemble
de l'enquate. Maintenant que la Cour a d6cid6 quelles
parties de ce mandat sont valides, la suspension des
proc6dures doit etre restreinte aux parties du mandat
d6clar6es ultra vires ainsi qu'aux d6cisions et assigna-
tions contest6es du commissaire.

Les juges Spence et Estey: Cette Cour se fondant
surtout sur les arrats Faber et Di lorio pour reconnaltre
la validit6 du- mandat du commissaire en I'esp6ce, il
importe de souligner qu'il ne faut pas interpr6ter Di
Iorio comme permettant A une province de porter
atteinte au droit sacr6 de garder le silence pendant ce
qui est en fait une enqu~te criminelle. Et meme si la
majorit6 de cette Cour a insist6 dans Faber sur le fait

[1979] 1 R.C.S. 221



222 A.G. OF QUE. AND KEABLE V. A.G. OF CAN. et al. [1979] 1 S.C.R.

stressed in Faber the fact that the latter had not been
charged when he was called to testify, the circum-
stances, sometimes almost accidental or at least undi-
rected, of the existence or non-existence of a charge by
indictment, information or otherwise, is not of control-
ling significance when determining the constitutional
status of a process such as we are now considering.

In Di lorio and in the case at bar, the inquiry is
general in scope, but the Commission cannot perform its
mandate without an investigation into specific instances
of alleged criminal activities. However, where, as in the
case here, the substance of the provincial action is
predominantly and essentially an inquiry into some
aspects of the criminal law and the operations of provin-
cial and municipal police forces in the Province, and not
a mere prelude to prosecution by the Province of specific
criminal activities, the provincial action is authorized
under s. 92(14) of the B.N.A. Act. This right on the part
of the Province to investigate the operations of the
provincial and municipal police is part of the provincial
authority over the administration of justice but does not
by a back door, as it were, lead to a right to investigate a
federal police organization. This judgment, and the
aforementioned judgments of this Court, must not be
seen as a hardening into what might be construed as an
arbitrary principle available in a slide rule sense for the
determination of appropriate provincial or federal
actions in related but not necessarily parallel circum-
stances.

Per Pratte J.: Had it not been for the majority
decision of this Court in Faber, he would have answered
the first constitutional question differently and said that
the Commission's mandate was in excess of provincial
powers to the extent that it provides for a coercive
inquiry which is essentially aimed at investigating spe-
cific crimes and searching for their authors.

Di Iorio v. Warden of the Montreal Jail, [1978] 1
S.C.R. 152; Faber v. The Queen, [1976] 2 S.C.R. 9,
applied; R. v. Coote (1873), L.R. 4 P.C. 599; Three
Rivers Boatman v. Canada Labour Relations Board,
[1969] S.C.R. 607; Bell v. Ontario Human Rights
Commission, [ 1971] S.C.R. 756; Cotroni v. The Quebec
Police Commission, [ 1978] 1 S.C.R. 1048; Reference re
a Commission of Inquiry into the Police Department of
Charlottetown (1977), 74 D.L.R. (3d) 422; Kelly &
Sons v. Mathers (1915), 23 D.L.R. 225; Attorney Gen-
eral for the Commonwealth of Australia v. Colonial
Sugar, [1914] A.C. 237; Cook v. Attorney General
(1909), 28 N.Z.L.R. 405; McGee v. Pooley, [1931] 4
D.L.R. 475; Lymburn v. Mayland, [19321 A.C. 318;
Attorney General for Saskatchewan v. Attorney General

que celui-ci n'6tait pas accus6 lorsqu'il a 6t6 appel6 A
t6moigner, I'existence ou l'inexistence d'une inculpation
par acte d'accusation, d6nonciation ou autrement ne
constitue pas un facteur d6cisif pour d6terminer le statut
constitutionnel d'un processus comme celui qui nous est
soumis.

Dans Di Iorio et en l'espce, I'enquAte a une port6e
g6nbrale, mais la Commission ne peut s'acquitter de son
mandat sans faire enquate sur des cas pr6cis de pr6ten-
dues activit6s criminelles. Cependant, lorsque f'action
provinciale, comme en I'esp6ce, est de fagon pr6domi-
nante et fondamentale une enquete sur des aspects du
droit criminel et sur les activit6s des forces policibres
provinciales et municipales et non un simple prelude A
des poursuites intent6es par la province pour activit6s
criminelles pr6cises, cette action est autoris6e par le par.
92(14) de l'A.A.N.B. Le droit pour une province d'en-
quiter sur les activit6s de la police provinciale et munici-
pale fait partie de la comp6tence provinciale sur I'admi-
nistration de la justice mais ne peut conduire, par des
moyens d6tourn6s, au droit d'enqu8ter sur une organisa-
tion policibre f6d6rale. Il ne faudra donc pas voir dans ce
jugement comme dans ceux susmentionn6s de cette Cour
un durcissement de ce qu'on pourrait comprendre
comme un principe arbitraire qui permettrait par une
formule rigide de d6terminer la validit6 des interventions
provinciales ou f6d6rales dans des circonstances con-
nexes, mais pas n6cessairement parallbles.

Le juge Pratte: Si ce n'6tait de la d6cision de la
majorit6 de cette Cour dans l'affaire Faber, il r6pondrait
de fagon diff6rente A la premiere question constitution-
nelle et dirait que le mandat de la Commission outre-
passe la comp6tence provinciale dans la mesure oi6 il
pr6voit la tenue d'une enqu8te coercitive dont l'objet
vbritable est l'investigation de crimes pr6cis et la recher-
che de leurs auteurs.

Jurisprudence: Di Iorio c. Gardien de la prison com-
mune de Montrial, [1978] 1 R.C.S. 152 (arrt appli-
qu6); Faber c. La Reine, [1976] 2 R.C.S. 9 (arret
appliqu6); R. v. Coote (1873), L.R. 4 P.C. 599; Three
Rivers Boatman c. Conseil canadien des relations
ouvridres, [1969] R.C.S. 607; Bell c. Ontario Human
Rights Commission, [1971] R.C.S. 756; Cotroni c.
Commission de police du Quibec, [1978] 1 R.C.S.
1048; Reference re a Commission of Inquiry into the
Police Department of Charlottetown (1977), 74 D.L.R.
(3d) 422; Kelly & Sons v. Mathers (1915), 23 D.L.R.
225; Attorney General for the Commonwealth of Aus-
tralia v. Colonial Sugar, [1914] A.C. 237; Cook v.
Attorney General (1909), 28 N.Z.L.R. 405; McGee v.
Pooley, [1931] 4 D.L.R. 475; Lymburn v. Mayland,
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of Canada, [1949] A.C. 110; Her Majesty in right of
Alberta v. C.T.C., [1978] 1 S.C.R. 61; Quebec North
Shore Paper v. C.P. Ltd., [1977] 2 S.C.R. 1054; R. v.
Richardson, [1948] S.C.R. 57; Gauthier v. The King
(1917), 56 S.C.R. 176; R. v. Snider, [1954] S.C.R. 479;
La Socidti Les Affriteurs Riunis and The Shipping
Controller, [1921] 3 K.B. 1; Crombie v. The King,
[1923] 2 D.L.R. 542; R. v. Lanctot (1941), 71 Que.
K.B. 325; Cahoon v. Le Conseil de la Corporation des
Inginieurs, [1972] R.P. 209; Duncan v. Cammell Laird
& Co. Ltd., [1942] A.C. 624; Conway v. Rimmer,
[ 1968] A.C. 910; Attorney General of Quebec v. Farrah,
[1978] 2 S.C.R. 638; Re Royal Commission and Ashton
(1975), 64 D.L.R. (3d) 477; Rogers v. Secretary of
State, [1972] 2 All E.R. 1057; Batary v. Attorney
General for Saskatchewan et al., [1965] S.C.R. 465,
referred to; Guay v. Lafleur, [1965] S.C.R. 12; St. John
v. Fraser, [1935] S.C.R. 441, distinguished.

APPEAL from a decision of the Court of
Appeal of Quebec' reversing a judgment of the
Superior Court . Appeal followed in part.
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R.C.S. 61; Quebec North Shore Paper c. C.P. Ltie,
[1977] 2 R.C.S. 1054; R. c. Richardson, [1948] R.C.S.
57; Gauthier c. Le Roi (1917), 56 R.C.S. 176; R. c.
Snider, [1954] R.C.S. 479; La Socidti Les Affriteurs
Riunis and The Shipping Controller, [1921] 3 K.B. 1;
Crombie v. The King, [1923] 2 D.L.R. 542; R. c.
Lanctot (1941), 71 B.R. 325; Cahoon c. Le Conseil de la
Corporation des Inginieurs, [1972] R.P. 209; Duncan v.
Cammell Laird & Co. Ltd., [1942] A.C. 624; Conway v.
Rimmer, [1968] A.C. 910; Procureur gindral du
Quibec c. Farrah, [1978] 2 R.C.S. 638; Re Royal
Commission and Ashton (1975), 64 D.L.R. (3d) 477;
Rogers v. Secretary of State, [1972] 2 All E.R. 1057;
Batary c. Procureur gindral de la Saskatchewan et
autres, [1965] R.C.S. 465; distinction faite avec les
arr~ts Guay c. Lafleur, [1965] R.C.S. 12 et St. John c.
Fraser, [1935] R.C.S. 441.

POURVOI A l'encontre d'un arrat de la Cour
d'appel du Qu6bec' infirmant un jugement de la
Cour sup6rieure2 . Pourvoi accueilli en partie.

Girald Tremblay et Rodolphe Bilodeau, pour le
procureur g6n6ral du Qu6bec.

Michel Dicary et Jean-Pierre Lussier, pour
Maitre Jean Keable.

Joseph Nuss, c.r., et G. H. Waxman, pour le
procureur g6n6ral du Canada.

Michel Robert et Louyse Cadieux, pour le solli-
citeur gbn6ral du Canada.

Pierre Lamontagne, c.r., et Victoria A. Percival,
pour le commissaire de la Gendarmerie royale du
Canada.

J. D. Watt, D. W. Mundell, c.r., et L. E. Wein-
rib, pour le procureur g6nbral de l'Ontario.

H. Hazen Strange, c.r., et Patricia L. Cumming,
pour le procureur g6n6ral du Nouveau-Brunswick.

M. Samphir et B. W. Drever, pour le procureur
g6n6ral du Manitoba.

Louis Lindholm, pour le procureur g6n6ral de la
Colombie-Britannique.

'[1978] C.A. 44.
2 [1977] C.S. 982.
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S. Kujawa, Q.C., and K. W. MacKay, for the
Attorney General of Saskatchewan.

Ross Paisley, Q.C., and W. Henkel, Q.C., for
the Attorney General of Alberta.

The judgment of Martland, Ritchie, Pigeon,
Dickson and Beetz JJ. was delivered by

PIGEON J.-This is an appeal from a judgment
of the Court of Appeal of Quebec reversing the
judgment of Hugessen J. of the Superior Court
and ordering the issuance of a writ of evocation
against Jean Keable, one of the appellants in this
Court, also ordering him to suspend all proceed-
ings as inquiry commissioner and to transmit to
the office of the Superior Court the record in the
case and all the exhibits connected therewith.
Kaufman J.A., dissenting in part, would have
issued a restricted staying order.

The proceedings were instituted by a motion to
a judge of the Superior Court under art. 846-850
C.C.P. for the issuance of a writ of evocation
against appellant Jean Keable in his capacity of
Commissioner, appointed under the Public Inquiry
Commission Act of the Province of Quebec
(R.S.Q. 1964, c. 11). It was alleged that the
subject matter of the inquiry being related to the
administration of the Royal Canadian Mounted
Police was beyond the scope of provincial powers
and that some decisions of the Commissioner
respecting the scope of the inquiry and the docu-
ments required to be produced by the Solicitor
General of Canada were invalid.

Availability of evocation

In the Superior Court, Hugessen J. dismissed
the application on the basis that the Commissioner
was not a court and therefore not amenable to
evocation: [TRANSLATION] "respondent Commis-
sioner is not a court and will become one only
when and to the extent that he decides to impose
penalties in the exercise of his ancillary power".

The Court of Appeal was unanimous in reject-
ing that view. Under s. 7 of the Public Inquiry
Commission Act, a commissioner has "with
respect to the proceedings upon the hearing, all the

S. Kujawa, c.r., et K. W. MacKay, pour le
procureur g~nbral de la Saskatchewan.

Ross Paisley, c.r., et W. Henkel, c.r., pour le
procureur g6n6ral de l'Alberta.

Le jugement des juges Martland, Ritchie,
Pigeon, Dickson et Beetz a 6t6 rendu par

LE JUGE PIGEON-Ce pourvoi attaque un arrit
de la Cour d'appel du Qu6bec qui infirme le
jugement du juge Hugessen de la Cour sup6rieure
et ordonne la d6livrance d'un bref d'6vocation
contre Jean Keable, un des appelants en cette
Cour, et ordonne 6galement A ce dernier en sa
qualit6 de commissaire d'enquate, de suspendre
toute proc6dure et de transmettre au greffe de la
Cour sup6rieure le dossier de l'affaire et toutes les
pibces qui s'y rapportent. Le juge Kaufman de la
Cour d'appel, partiellement en d6saccord, aurait
ordonn6 un sursis restreint.

Les proc6dures ont &t introduites par requ~te A
un juge de la Cour sup6rieure en vertu des art. 846
A 850 du C.p.c. demandant un bref d'6vocation
contre l'appelant Jean Keable en sa qualit6 de
commissaire nomm6 en vertu de la Loi des com-
missions d'enquite de la province de Quebec
(S.R.Q. 1964, chap. 11). Il est all6gu6 que l'en-
quite porte sur le fonctionnement interne de la
Gendarmerie royale du Canada et exc6de donc les
pouvoirs provinciaux et, en outre, que certaines
d6cisions du commissaire quant A la portbe de
l'enquite et aux documents qu'il requiert le Sollici-
teur g6nbral du Canada de produire sont invalides.

Le droit A l'6vocation

En Cour superieure, le juge Hugessen a rejet6 la
demande au motif que le commissaire n'est pas un
tribunal et n'est pas assujetti A 1'6vocation: ale
commissaire intim6 n'est pas un tribunal et n'en
deviendra un que lorsque et dans la mesure oi il
d6cidera d'imposer des sanctions dans l'exercice de
ses pouvoirs ancillairess.

La Cour d'appel a unanimement 6cart6 ce point
de vue. Selon l'art. 7 de la Loi des commissions
d'enquite, un commissaire a aen ce qui concerne
les proc6dures de cet examen, tous les pouvoirs
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powers of a judge of the Superior Court in term".
Relying on this provision the Commissioner has
issued subpoenas to the Solicitor General of
Canada and rendered decisions requiring him to
produce a number of documents pertaining to the
administration of the Royal Canadian Mounted
Police. In so acting, the Commissioner was claim-
ing to exercise some powers of a court against the
Solicitor General. The latter could not be required
to wait until he was sentenced for contempt in
order to challenge the validity of the orders and of
the Commission itself if he had good legal grounds
to dispute their validity. The writ of evocation
under the present Code of Civil Procedure is the
equivalent of certiorari and prohibition combined:
Three Rivers Boatman v. Canada Labour Rela-
tions Board'. Prohibition is properly applied for at
the outset of the impugned proceedings: Bell v.
Ontario Human Rights Commission4 . It was sug-
gested that an injunction would have been the
proper remedy but, under art. 758 C.C.P., "an
order of injunction can in no case be granted to
restrain legal proceedings".

Much was sought to be made of such cases as
Guay v. Lafleur' and St. John v. Fraser6 , in which
applications to restrain the proceedings of a com-
mission of inquiry were dismissed on the basis that
these were administrative not judicial proceedings,
but those were applications made by persons whose
actions were being investigated and against whom
no judicial power was being exercised. Such is not
the case here. Assuming the Commissioner's
report will not amount to any judicial or quasi-
judicial determination, what is presently in issue is
the validity of strictly judicial acts: the compulsion
of witnesses to testify and to produce documents.
It is conclusively established by the recent judg-
ment of this Court in Cotroni v. Quebec Police
Commission', that the validity of the conviction of
a witness for contempt by a commissioner with
similar powers is subject to judicial review. The

3 [1969] S.C.R. 607.
[1971] S.C.R. 756.

s [1965] S.C.R. 12.
6 [19351 S.C.R. 441.
7 [19781 1 S.C.R. 1048.

d'un juge de la Cour sup~rieure si6geant en
termeD. S'appuyant sur cette disposition, le com-
missaire a adress6 des assignations au Solliciteur
g6nbral du Canada et a rendu des d6cisions lui
ordonnant de produire des documents relatifs A
l'administration de la Gendarmerie royale du
Canada. Ce faisant, le commissaire pr6tendait
exercer certains pouvoirs d'un tribunal contre le
Solliciteur g~n6ral. Celui-ci n'6tait pas tenu d'at-
tendre une condamnation pour outrage au tribunal
afin de contester la validit6 des assignations et du
mandat du commissaire, s'il avait en droit de bons
motifs de le faire. Le bref d'6vocation aux termes
de l'actuel Code de procidure civile est la combi-
naison d'un bref de certiorari et d'un bref de
prohibition: Three Rivers Boatman c. Conseil
canadien des relations ouvridres . Or un bref de
prohibition peut se demander dbs l'ouverture des
proc6dures attaqu6es: Bell c. Ontario Human
Rights Commission". On a sugg6r6 que le recours
normal est l'injonction, mais l'art. 758 du C.p.c.
dispose qu'uune ordonnance d'injonction ne peut en
aucun cas 8tre prononc6e pour emp~cher des pro-
c6dures judiciairesD.

On a fait grand 6tat des arrats Guay c. Lafleur5

et St. John c. Fraser6 , o4 des demandes introduites
contre une commission d'enquate ont t rejet6es
au motif qu'il s'agit de proc6dures administratives
et non judiciaires. Mais ces demandes avaient 6t6
introduites par des personnes vis6es par l'enqu~te
et contre lesquelles aucun pouvoir judiciaire n'6tait
exerc6. Ce n'est pas le cas en l'espace. A supposer
que le rapport du commissaire ne constituera pas
une d6cision judiciaire ou quasi judiciaire, ce qui
est actuellement en litige c'est la validit6 d'actes
purement judiciaires: l'ordre donn6 A des t6moins
de t6moigner et de produire des documents. Cette
Cour a d6finitivement statu6 dans un arrt r6cent,
Cotroni. c. Commission de police du Quibec7 , que
la validit6 de la d6claration de culpabilit6 d'un
t6moin pour outrage au tribunal prononc6e par un
commissaire disposant de pouvoirs similaires peut

3 [1969] R.C.S. 607.
4 [1971] R.C.S. 756.
5 [1965] R.C.S. 12.
6 [1935] R.C.S. 441.
7 [1978] 1 R.C.S. 1048.
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Court of Appeal was plainly right in holding that
this was not the only possible remedy and that
evocation was available to challenge the validity of
the Commissioner's mandate, subpoenas and
orders on jurisdictional and constitutional grounds.

The mandate

The Commissioner's terms of reference as deter-
mined by provincial orders in council 1968-77,
2736-77, 2986-77 and 3719-77 are as follows:

[TRANSLATION] (a) to investigate and report on all
the circumstances surrounding the search carried out
during the night of October 6 to 7, 1972 at 3459 St.
Hubert Street in Montreal, as well as any previous or
subsequent events that might be related thereto, and
the conduct of all persons involved in the search or in
a previous or subsequent event that might be related
thereto, and, without restricting the generality of the
foregoing:

(i) the closing of the investigation files that had
been opened in the Montreal Urban Community
Police Department following the complaints that
were filed, shortly after the search, by the three
organizations whose premises had been searched;
(ii) the discrepancy in the different versions that
were given of this search;
(iii) the disposal of the documents that were seized
during the search;
(iv) the collaboration of the R.C.M.P., the Quebec
Police Force and the Montreal Urban Community
Police Department with the Department of Justice
during the investigation that was launched after the
existence of this search became publicly known;

(v) the methods used during this search and the
frequency of their use;

(b) to investigate and report on any circumstances
and any previous or subsequent events that might be
related to the following acts, as well as the conduct of
all persons involved in the following acts and events:

(i) the illegal entry made during January 1973 into
premises in which computer tapes were kept, con-
taining a list of the members of a political party;

faire l'objet du contr6le judiciaire. La Cour d'ap-
pel a parfaitement raison de conclure que ce n'est
pas le seul rembde possible et que la validit6 du
mandat du commissaire, des assignations et des
d6cisions pouvait 8tre contest6e par voie d'6voca-
tion pour des moyens constitutionnels et juridic-
tionnels.

Le mandat

Le mandat du commissaire est d6fini par les
arrit6s en conseil 1968-77, 2736-77, 2986-77 et
3719-77 en ces termes:

a) d'enqueter et de faire rapport sur toutes les cir-
constances qui ont entour6 la perquisition effectu6e
dans la nuit du 6 au 7 octobre 1972 au 3459 de la rue
Saint-Hubert A Montr6al ainsi que sur tous les faits
ant6rieurs ou post6rieurs pouvant s'y rapporter de
m6me que sur le comportement de toutes les person-
nes impliqu6es dans la perquisition ou dans un fait
ant6rieur ou post6rieur pouvant s'y rapporter et, sans
restreindre la g6n6ralit6 de ce qui pr6c6de, plus parti-
culibrement sur:

i) la fermeture des dossiers d'enqu~te qui avaient
6t6 ouverts au Service de police de la Communaut6
urbaine de Montr6al, A la suite des plaintes d6po-
s6es, peu apras la perquisition, par les trois orgaiiis-
mes dont les locaux avaient t6 perquisitionn6s;
ii) la divergence des diff6rentes versions qui ont t6
donn6es concernant cette perquisition;
iii) la disposition des documents qui ont 6t6 saisis
lors de cette perquisition;
iv) la collaboration de la Gendarmerie royale du
Canada, de la Sfiret6 du Qubbec et du Service de
police de la Communaut6 urbaine de Montr6al avec
le ministare de la justice lors de l'enqu8te qui a 6
institu6c apras que cette perquisition ait 6t6 connue
publiquement;
v) les proc6d6s employ6s lors de cette perquisition
et la fr6quence de leur utilisation;

b) d'enquater et de faire rapport sur toutes les cir-
constances et sur tous les faits antbrieurs ou post6-
rieurs pouvant se rapporter aux actes suivants ainsi
que sur le comportement de toutes les personnes
impliqu6es dans ces actes et dans ces faits:

i) l'entr6e ill6gale effectu6e au cours du mois de
janvier 1973 dans des locaux oi 6taient conserv6es
des bandes magn6tiques pour ordinateur sur les-
quelles 6tait emmagasin6e Ia liste des membres d'un
parti politique;
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(ii) setting fire to a farm known as *Petit Qu6bec
Libres in Sainte-Anne-de-la-Rochelle on May 9,
1972;
(iii) a theft of dynamite in Rougemont in the spring
of 1972;

(c) to investigate and report on the methods used
during the acts referred to in paragraph (b) and the
frequency of their use;
(d) to make recommendations on the measures to be
taken to ensure that any illegal or reprehensible acts
the Commission uncovers will not be repeated in
future;

The subpoenas

The list of documents called for in the subpoena
issued September 28, 1977 to the Solicitor General
of Canada included the following:

[TRANSLATION] Concerning the search (op6ration bri-
cole) made during the night of October 6 to 7, 1972 in
the premises located at 3459 St. Hubert Street in Mon-
treal, occupied by the Agence de presse libre du Qu6bec,
the Mouvement pour la d6fense des prisonniers politi-
ques du Qu6bec and the Coop6rative de d6m6nagement
du 1- mai;

PLEASE BRING WITH YOU:

I-The originals of all files or documents in your
possession prepared by the R.C.M.P., the Quebec
Police Force or the Montreal Urban Community
Police Department, or any other person, relating
to op6ration bricole, and, without restricting the
generality of the foregoing:

1.-All operation reports in your possession;

2.-All analysis reports on the documents seized;

3.-The notebooks, analysis reports and operation
reports and records of the R.C.M.P. members who
took part in the operation;

7.-All analysis reports on the Mouvement pour la
d6fense des prisonniers politiques du Qu6bec, the
Agence de presse libre du Qu6bec and the Coop&
rative de d6m6nagement du 1 mai prior to Octo-
ber 7, 1972;

8.-All reports on technical projects (electronic eaves-
dropping) concerning the Mouvement pour la
d6fense des prisonniers politiques du Qu6bec, the
Agence de presse libre du Qu6bec and the Coop6-

ii) l'incendie d'une ferme connue sous le nom de
aPetit Qu6bec LibreD A Sainte-Anne-de-la-Rochelle,
le 9 mai 1972;
iii) un vol de dynamite A Rougemont au printemps
de 1972;

c) d'enquater et de faire rapport sur les proc6d6s
employ6s lors des actes vis6s au paragraphe b) ainsi
que la fr6quence de leur utilisation;
d) de faire des recommandations sur les mesures A
prendre pour 6viter que les actes ill6gaux ou r6pr6hen-
sibles que d6couvre la Commission ne se reproduisent
A I'avenir;

Les assignations

La liste des documents exig6s par l'assignation
d6livr6e le 28 septembre 1977 au Solliciteur g6n6-
ral du Canada comprend notamment:

Au sujet de la perquisition (op6ration bricole) effectu6e
dans la nuit du 6 au 7 octobre 1972 dans les locaux
situes au 3459 de la rue Saint-Hubert A Montr6al,
occup6s par l'Agence de presse libre du Qu6bec, le
Mouvement pour la d6fense des prisonniers politiques du
Qu6bec et la Cooperative de d6m6nagement du 1" mai.

VEUILLEZ APPORTER AVEC VOUS:

1-Les originaux de tous les dossiers ou documents en
votre possession 6manant de la Gendarmerie
Royale du Canada, ou de la Sfiret6 du Qu6bec ou
du Service de Police de la Communaut6 Urbaine
de Montr6al ou de toute autre personne se rappor-
tant A l'op&ration bricole et sans restreindre la
g6n6ralit6 de ce qui pr6cade:

1.-Tous les rapports d'op6ration en votre possession;

2.-Tous les rapports d'analyse de la documentation
saisie;

3.-Les agendas, les rapports d'analyse, les comptes
rendus et registres des op6rations des membres de
la Gendarmerie Royale du Canada qui ont parti-
cip6 A l'opbration;

7.-Tous les rapports d'analyse sur le Mouvement
pour la d6fense des prisonniers politiques du
Qubbec, I'Agence de presse libre du Qu6bec et la
Coop6rative de d6m6nagement du 1 mai ant6-
rieurs au 7 octobre 1972;

8.-Tous les rapports ou comptes rendus de projets
techniques (6coute 61ectronique) au sujet du Mou-
vement pour la d6fense des prisonniers politiques
du Qu6bec, I'Agence de presse libre du Qu6bec et
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rative de d6m6nagement du l' mai prior to Octo-
ber 7, 1972;

9.-The microfilms of the documents seized at 3459
St. Hubert in Montreal during the night of Octo-
ber 6 to 7, 1972;

10.-The files on the Mouvement pour la d6fense des
prisonniers politiques du Qubbec, the Agence de
presse libre du Qu6bec and the Coop6rative de
d6m6nagement du le mai, as given to Messrs.
Robert Samson and Guy Bonsant when they were
assigned to these movements;

11.-All photographs and all negatives of photographs
taken by a member of the R.C.M.P. during the
night of October 6 to 7, 1972, and while the
documents seized at the residence of Mr. Jean-
Claude Brodeur were being examined;

12.-All written correspondence or written reports of
oral communication between January 1, 1972 and
September 28, 1977:

-among the various police forces;

-within these same police forces;

-with the Quebec Department of Justice;

-or with the Solicitor General of Canada;

16.-The originals of all files or documents concerning
the following subjects:
(a) The allegations concerning break and entry

into the home of Louise Vandelac on October
24, 1972;

(b) The allegations concerning the theft of Louise
Vandelac's handbag at her residence during
the night of October 25, 1972;

(c) The interrogation of a member of the Agence
de presse libre du Qubbec who used Louise
Vandelac's motorcycle between October and
December 1972;

(d) The use and discovery of microphones at
2074 Beaudry Street, in Montreal (November
1973);

17.-All instruction manuals as well as all written
instructions, administrative policies and docu-
ments in effect during October 1972, and any
amendments, concerning:
(a) all rules respecting the operation of the

R.C.M.P.'s Security Service;

la Coop6rative de d6m6nagement du 1-' mai ant6-
rieurs au 7 octobre 1972;

9.-Les microfilms relatifs aux documents saisis au
3459 Saint-Hubert A Montr6al dans la nuit du 6
au 7 octobre 1972;

10.-Les dossiers du Mouvement pour la d6fense des
prisonniers politiques du Qu6bec, I'Agence de
presse libre du Qu6bec et la Coop6rative de d6m6-
nagement du l*I mai, tels que remis A MM. Robert
Samson et Guy Bonsant lors de leur affectation A
ces mouvements;

1 l.-Toutes les photos et tous les n6gatifs des photos
prises par un membre de la Gendarmerie Royale
du Canada au cours de la nuit du 6 au 7 octobre
1972 et au cours de l'6tude de la documentation
saisie A la r6sidence de M. Jean-Claude Brodeur;

12.-Toutes les communications 6crites ou comptes
rendus 6crits de communications verbales interve-
nues entre le le, janvier 1972 et le 28 septembre
1977 entre:
-les divers corps policiers;

-A l'int6rieur de ces mimes corps policiers;

-ou encore avec le Ministbre de la justice du
Qu6bec;

-ou le Solliciteur G6n6ral du Canada;

16.-Les originaux de tous dossiers ou documents con-
cernant les sujets suivants:

a) Les all6gations concernant une entr6e par
effraction chez Louise Vandelac le 24 octobre
1972;

b) Les all6gations concernant le vol de la bourse
de Louise Vandelac A sa r6sidence durant la
nuit du 25 octobre 1972;

c) L'interrogatoire d'un membre de l'Agence de
presse libre du Qu6bec qui a utilis6 la moto-
cyclette de Louise Vandelac entre octobre et
d6cembre 1972;

d) L'utilisation et la d6couverte (novembre
1973) de micros au 2074 de la rue Beaudry, A
Montr6al;

17.-Tous les manuels d'instructions de mime que
toutes les instructions 6crites, politiques adminis-
tratives ou tous documents en vigueur au mois
d'octobre 1972 et amendements concernant:

a) Toutes les r6gles relatives au fonctionnement
du Service de s6curit6 de la Gendarmerie
Royale du Canada;
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(b) The opening, keeping, disposal and/or des-
truction of any file, document or daily note-
book for members of the R.C.M.P.;

(c) The conducting of all police operations,
including investigations, searches, electronic
eavesdropping, shadowing, surveillance and so
on;

(d) The rules of ethics of the members of the
R.C.M.P.;

(e) The pattern of authority among the members
of different levels of the R.C.M.P.;

(f) List of all cases where reports must be made
by members to their superiors;

(g) List of all cases where an authorization is
required by superior officers;

(h) The functioning of a joint operation among
different police forces, particularly in the case
of operations taking place on the territory of
the Montreal Urban Community where the
R.C.M.P., the Quebec Police Force and the
Montreal Urban Community Police Depart-
ment are all involved at the same time;

(i) The operation of internal communications,
including the operation of the Telex system;

II-The originals of any files or documents, not
specifically mentioned in this request, but which
you believe would be useful for the work of the
Commission under its mandate, and in particular
any documents in any file whatsoever that might
reveal the existence [and] use of methods similar
to those that are the subject of this investigation
and/or that might reveal the frequency of use of
such similar methods.

On November 11, a further subpoena was
served upon the Solicitor General with an amend-
ed list of documents which I do not find necessary
to cite. There were also, within a few days, further
subpoenas covering the three following lists:

[TRANSLATION]

I-The original of a memorandum to which the
Prime Minister of Canada, Mr. Trudeau, referred

b) L'ouverture, la tenue, la disposition et/ou la
destruction de tout dossier, document, agenda
quotidien pour les membres de la Gendarme-
rie Royale du Canada;

c) La conduite de toutes les operations policibres
y compris enquates, perquisitions, 6coute 6lec-
tronique, filatures, surveillance, etc.;

d) Les ragles d'6thique des membres de la Gen-
darmerie Royale du Canada;

e) La relation d'autorit6 entre les membres de
diff6rents niveaux de la Gendarmerie Royale
du Canada;

f) Liste de tous les cas oil des rapports doivent
8tre faits par les membres A leurs sup6rieurs;

g) Liste de tous les cas ofi une autorisation est
requise par les officiers sup6rieurs;

h) Le fonctionnement d'op6ration conjointe en-
tre diff6rents corps de police, en particulier
dans le cas d'opbrations ayant lieu sur le
territoire de la Communaut6 Urbaine de
Montr6al oai sont impliqu6s A la fois la Gen-
darmerie Royale du Canada, la Sfiret6 du
Qu6bec et le Service de Police de la Commu-
naut6 Urbaine de Montr6al;

i) Le fonctionnement des communications inter-
nes, y compris le fonctionnement du syst6me
de T61ex;

II-Les originaux de tous dossiers ou documents non
sp6cialement mentionn6s dans la pr6sente de-
mande mais que vous jugez utiles aux travaux de
la Commission dans le cadre de son mandat et
plus particulibrement tous documents se trouvant
dans quelque dossier que ce soit qui pourraient
r6v6ler l'existence de l'utilisation de proc6d6s ana-
logues A ceux qui font l'objet de cette enqufte
et/ou qui pourraient r6v6ler la fr6quence de l'utili-
sation de tels procid6s analogues.

Le 11 novembre, une autre assignation jointe d
une liste modifi6e qu'il est inutile de citer, fut
signifi6e au Solliciteur g6n6ral. Quelques jours
plus tard, il regut d'autres assignations avec les
trois listes suivantes:

I-L'original d'une note de service A laquelle r6f6re le
Premier Ministre du Canada, M. Trudeau, le 2
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on June 2, 1977 in a statement in the House of
Commons (Hansard, pages 6207-6208);

II-Concerning an investigation known to have begun
on or about June 1, 1977 under the direction of
Messrs. Nowlan and/or Quintal and/or other per-
sons: all reports, including the files and documents
appended, prepared for one or more of these per-
sons, or any other person, concerning allegations
of acts said to be illegal or reprehensible and
committed within the territory of Quebec;

III-All files and documents concerning the setting fire
to a farm known as "Petit Qu6bec Libre" in
Sainte-Anne-de-la-Rochelle on May 9, 1972 as
well as all files and documents concerning a theft
of dynamite in Rougemont in the spring of 1972.

Regarding the electronic eavesdropping carried out at
3459 St. Hubert Street in Montreal:

1.-A written authorization or a written report of an
oral authorization given by Mr. Jean-Pierre Goyer
to Mr. John Starnes and/or other persons, on or
about November 3, 1972;

2.-Any other written authorizations or any other
written reports of oral authorizations given by Mr.
Jean-Pierre Goyer to Mr. John Starnes and/or
other persons.

I-The originals of all files or documents in your
possession prepared by the R.C.M.P., the Quebec
Police Force or the Montreal Urban Community
Police Department, or any other person, on the
following subjects or events mentioned in a letter
dated May 28, 1976 from Commissioner M. J.
Nadon to the Hon. Warren Allmand, Solicitor
General of Canada, and forwarded by the latter on
May 31, 1976 to the Hon. Fernand Lalonde,
Solicitor General of Quebec, to wit:

1.- "In January 1970, Daniel COHN-BENDIT, a
revolutionary known around the world, arrived in Mont-
real, where he stayed with a former F.L.Q. member,
Bernard MATAIGNE."

2.- "In June of the same year, two (2) Quebec
terrorists were trained in a guerilla camp in Jordan to
act as assassins once they returned to Quebec."

3.- "In October 1970, James Richard CROSS and
Pierre LAPORTE were kidnapped and the latter was
subsequently assassinated. In the first communiqu6 from
the Liberation Cell, the F.L.Q. demanded the release of
the terrorists in prison (political prisoners)."

juin 1977 dans une d6claration aux Communes
(Hansard, pages 6207-6208);

II-Relativement A une enquAte connue pour avoir
d6but6 le ou vers le 11' juin 1977 sous la direction
de MM. Nowlan et/ou Quintal et/ou d'autres
personnes: tous les rapports y compris les dossiers
et documents annex6s pr6par6s pour le b6n6fice de
l'une et/ou de ces personnes ou de toute autre
personne au sujet d'all6gations d'actes pr6sum6-
ment ill6gaux ou r6pr6hensibles commis sur le
territoire du Qu6bec;

III-Tous les dossiers et documents relatifs A l'incendie
d'une ferme connue sous le nom de aPetit Qu6bec
librev A Ste-Anne-de-la-Rochelle le 9 mai 1972
ainsi que tous les dossiers et documents relatifs A
un vol de dynamite A Rougemont au printemps de
1972.

Relativement A l'6coute 6lectronique effectu6e au 3459
de la rue St-Hubert A Montr6al:

I.-Une approbation 6crite ou un compte rendu 6crit
d'une approbation verbale donn6e par M. Jean-
Pierre Goyer A M. John Starnes et/ou d'autres
personnes, le ou vers le 3 novembre 1972;

2.-Toutes autres approbations 6crites ou tous autres
comptes rendus 6crits d'approbations verbales don-
n6es par M. Jean-Pierre Goyer A M. John Starnes
et/ou d'autres personnes.

I-Les originaux de tous les dossiers ou documents en
votre possession 6manant de la Gendarmerie
Royale du Canada, ou de la Siret6 du Qu6bec, ou
du Service de Police de la Communaut6 Urbaine
de Montr6al ou de toute autre personne sur les
sujets ou les faits suivants mentionn6s dans une
lettre du 28 mai 1976 du Commissaire M. J.
Nadon A l'Honorable Warren Allmand, Solliciteur
g6n6ral du Canada, et transmise par ce dernier le
31 mai 1976 A l'Honorable Fernand Lalonde, Sol-
liciteur g6n6ral du Qu6bec, A savoir:

1.- eEn janvier 1970, Daniel COHN-BENDIT,
r6volutionnaire reconnu A travers le monde, arrive A
Montr6al, oa il est h6berg6 chez un ex-felquiste, Ber-
nard MATAIGNE.D

2.- aEn juin de la m~me ann6e, deux (2) terroris-
tes qu6b6cois s'entrainent dans un camp de gubrillas en
Jordanie pour agir en tant qu'assassins une fois de
retour au Qu6bec.D

3.- aEn octobre 1970, James Richard CROSS et
Pierre LAPORTE sont kidnapp6s et celui-ci se fait
ensuite assassiner. Dans le premier communiqu6 de la
Cellule de Lib6ration, le FLQ demande la libration des
terroristes incarc6r6s (prisonniers politiques).
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4.- "During the same period searches revealed
that Pierre VALLIERES, one of the ideological leaders
of the F.L.Q., had sent a letter to Jacques LARUE
LANGLOIS on June 26, 1968, advising him to proceed
with the kidnapping of political figures. Later VAL-
LIERES admitted he was guilty of this criminal offence
with which he was charged."

5.- "Toward the end of 1971 the latter stayed in
hiding to avoid being charged with sedition. After four
(4) months he came out of hiding, stating that "in
theory" the violent actions of guerillas were ineffective
and reckless."

6.- "On February 9, 1972, 90 sticks of dynamite
were found in a room in the Laurentian Hotel in
Montreal."

7.- "In May 1972 the Montreal Urban Commu-
nity Police Department arrested Christian LEGUERRI-
ER, who confessed at that time that a group was making
plans, giving rise to the suspicion that there might be
selective assassinations and kidnappings (and in particu-
lar your file D-928-2372 and a report dated May 31,
1972)."

8.- "On September 19, 1972 the R.C.M.P. in-
formed the Solicitor General of Canada that Marcel
GUERIN, Donald LACOSTE, H616ne LACASSE,
Jacques BEAULNE and Jean-Luc ARENE were plan-
ning to commit criminal acts with a view to obtaining
the release of the alleged political prisoners (and in
particular, your file D-909-2-D-6 and the report dated
September 19, 1972)."

9.- "On September 26, 1972 Jacques BEAULNE,
Andr6 BEAULNE, Pierre DORAIS, Donald
McINNES, Renald LEVESQUE, Roger VINCENT,
D'Arcy ARCHAMBAULT and Andr6 LAFOND were
preparing an airplane hijacking, for the same purpose
(and in particular, your file D-926-113-D-1-3 and a
report dated September 26, 1972)."

II-The files and documents on "DISRUPTIVE
TACTICS", and in particular those classified in
file D-938-Q-25.

The Solicitor General's affidavit

The affidavit submitted to the Commissioner by
the Solicitor General in its final form under date
October 13, 1977 included the following state-
ments:

[TRANSLATION] 3. I have taken cognizance of
a subpoena addressed to me as Solicitor General of
Canada by the Commissioner of the said Commission
and dated September 28, 1977.

4.- aDurant la m~me pbriode, des perquisitions
r6valent que Pierre VALLIERES, un des chefs idbologi-
ques du FLQ, avait adress6 une lettre A Jacques
LARUE LANGLOIS, le 26 juin 1968, conseillant de
proc6der A l'enl6vement de personnalit6s politiques. Plus
tard, VALLIERES s'avoue coupable de cette infraction
criminelle dont on l'accuse.,

5.- aVers la fin de l'ann6e 1971, ce dernier se tient
cach6 pour 6chapper A l'inculpation de s6dition. Aprbs
quatre (4) mois, il apparait en affirmant qu'en sthborie*
les actions violentes de gubrillas sont peu efficaces et
imprudentes.D

6.- aLe 9 f6vrier 1972, on trouve 90 bitons de
dynamite dans une chambre de l'H6tel Laurentien A
Montr6al.p

7.- aEn mai 1972, le Service de police de la Com-
munaut6 urbaine de Montr6al arr~te Christian
LEGUERRIER, qui confesse alors qu'un groupe for-
mule des projets, faisant soupponner la possibilit6 d'as-
sassinats et d'enl6vements s6lectifs (et plus particulibre-
ment votre dossier D-928-2372 ainsi qu'un rapport datE
du 31 mai 1972).b

8.- aLe 19 septembre 1972, la Gendarmerie in-
forme le Solliciteur g6n6ral du Canada que Marcel
GUERIN, Donald LACOSTE, H616ne LACASSE, Jac-
ques BEAULNE et Jean Luc ARENE planifient la
perp6tration d'actes criminels en vue d'obtenir la libera-
tion des pr6tendus prisonniers politiques (et plus particu-
librement votre dossier D-909-2-D-6 ainsi que le rapport
datE du 19 septembre 1972).D

9.- aLe 26 septembre 1972, Jacques BEAULNE,
Andr6 BEAULNE, Pierre DORAIS, Donald McIN-
NES, Renald LEVESQUE, Roger VINCENT, D'Arcy
ARCHAMBAULT et Andr6 LAFOND pr6parent un
d6tournement d'avion, toujours dans le m8me but (et
plus particulibrement votre dossier D-926-l13-D-1-3
ainsi qu'un rapport dat6 du 26 septembre 1972).,

II-Les dossiers et documents concernant le sujet
aDISRUPTIVE TACTICSD et plus particulibre-
ment ceux cot6s dans le dossier D-938-Q-25.

L'affidavit du Solliciteur g6n6ral

L'affidavit produit par le Solliciteur g6n6ral
devant le commissaire comprend les d6clarations
suivantes dans sa formulation d6finitive dat6e du
13 octobre 1977:

3. J'ai pris connaissance d'un subpoena qui m'est
adress6 A titre de Solliciteur g6n6ral du Canada par le
Commissaire de ladite Commission et qui porte la date
du 28 septembre 1977.
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4. The said subpoena, as amended by an oral order of
the Commissioner dated October 6, 1977, requires inter
alia the files or documents of the R.C.M.P. concerning
an operation known as "Operation Bricole", and
requires in particular the production of the following
files and documents:

(a) All analysis reports on the Mouvement pour la
d6fense des prisonniers politiques du Qu6bec, the
Agence de presse libre du Qubbec and the Coop6ra-
tive de d6m6nagement du 1" mai from January 1,
1972 to September 28, 1977;
(b) All reports on technical projects (electronic eaves-
dropping) concerning the Mouvement pour la d6fense
des prisonniers politiques du Qu6bec, the Agence de
presse libre du Qu6bec and the Coopbrative de d6m6-
nagement from January 1, 1972 to September 28,
1977;
(c) The files on the Mouvement pour la d6fense des
prisonniers politiques du Qu6bec, the Agence de
presse libre du Qu6bec and the Cooperative de d6m6-
nagement du l- mai, as given to Messrs. Robert
Samson and Guy Bonsant when they were assigned to
these movements;
(d) The originals of all files or documents concerning
the following subjects:

(i) The allegations concerning break and entry into
the home of Louise Vandelac on October 24, 1972;
(ii) The allegations concerning the theft of Louise
Vandelac's handbag at her residence during the
night of October 25, 1972;
(iii) The interrogation of a member of the Agence
de presse libre du Qu6bec who used Louise Van-
delac's motorcycle between October and December
1972;
(iv) The use and discovery of microphones at 2074
Beaudry Street, in Montreal (November 1973).

5. Before receiving the said subpoena I had already,
through my solicitors, produced before the Commission
the R.C.M.P. files entitled "Op6ration Bricole", except
for certain documents contained in a list attached hereto
as Appendix 1.

6. 1 have examined the R.C.M.P. files entitled "Opbra-
tion Bricole" and the documents mentioned in the
Appendix to this affidavit.

7. I have further examined the R.C.M.P. files and
documents relating to the documents mentioned in sub-
paragraphs (c) and (d)(i), (ii), (iii) and (iv) of para-
graph 4 of this affidavit. I have also examined the
R.C.M.P. files and documents relating to the documents

4. Ledit subpoena tel qu'amend6 par une ordonnance
verbale du Commissaire en date du 6 octobre 1977
requiert entre autres les dossiers ou documents de la
Gendarmerie Royale se rapportant A une op6ration
connue sous le nom de (Operation Bricoles et requiert
plus particulibrement la production des dossiers et docu-
ments suivants:

a) Tous les rapports d'analyse sur le Mouvement pour
la d6fense des prisonniers politiques du Qubbec,
I'Agence de presse libre du Qu6bec et la Coopirative
de d6m6nagement du 1, mai du P= janvier 1972 au 28
septembre 1977.
b) Tous les rapports ou comptes rendus de projets
techniques (6coute 6lectronique) au sujet du Mouve-
ment pour la d6fense des prisonniers politiques du
Qu6bec, L'Agence de presse libre du Qu6bec et la
Coop6rative de d6m6nagement du le janvier 1972 au
28 septembre 1977.
c) Les dossiers du Mouvement pour la d6fense des
prisonniers politiques du Qu6bec, I'Agence de presse
libre du Qu6bec et la Coop6rative de d6m6nagement
du 1 mai, tels que remis A MM. Robert Samson et
Guy Bonsant lors de leur affectation A ces
mouvements.
d) Les originaux de tous dossiers ou documents con-
cernant les sujets suivants:

i) Les all6gations concernant une entr6e par effrac-
tion chez Louise Vandelac le 24 octobre 1972;
ii) Les all6gations concernant le vol de la bourse de
Louise Vandelac A sa r6sidence durant la nuit du 25
octobre 1972;
iii) L'interrogatoire d'un membre de l'Agence de
presse libre du Qu6bec qui a utilis6 la motocyclette
de Louise Vandelac entre octobre et d6cembre
1972;
iv) L'utilisation et la d6couverte (novembre 1973)
de micros au 2074 de la rue Beaudry, A Montr6al.

5. Avant la r6ception dudit subpoena j'ai d6ji par l'in-
term6diaire de mes procureurs produit devant ladite
Commission les dossiers de la Gendarmerie Royale du
Canada intitul6s eOpbration BricoleD sauf quant A cer-
tains documents dont une liste apparait A l'Annexe 1
jointe aux pr6sentes.

6. J'ai fait I'examen des dossiers de la Gendarmerie
Royale du Canada intitul6s aOpbration Bricole. et des
documents mentionn6s A l'Annexe du pr6sent affidavit.

7. J'ai de plus fait I'examen des dossiers et documents
de la Gendarmerie Royale du Canada se rapportant aux
documents mentionn6s aux sous-paragraphes c) et d), i),
ii), iii) et iv) du paragraphe 4 du pr6sent affidavit. J'ai
aussi fait I'examen des dossiers et documents de la
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mentioned in subparagraphs (a) and (b) of paragraph 4
of this affidavit for the period from January 1, 1972 to
September 28, 1977.

8. I know and in fact believe that the documents and
files mentioned in paragraph 7 above and in the
attached Appendix were prepared and are kept in the
strictest secrecy, as part of current and ongoing investi-
gations in all regions of Canada into matters of extreme
importance for national security.

9. To allow any of the documents mentioned in para-
graph 7 and the attached Appendix to be produced, or
the contents of any one of them to be disclosed in
testimony, would seriously jeopardize the effectiveness
of the current and ongoing investigations being carried
out by the R.C.M.P.'s Security Service, and might
thwart the operations being conducted by the
R.C.M.P.'s Security Service in accordance with the
mandate it has been given by the Government of
Canada.
10. In particular, production of the documents men-
tioned in paragraph 7 and the attached Appendix, or
disclosure of their contents, would reveal quite specifi-
cally certain sources of information, certain methods of
collecting information, the personnel involved in investi-
gations and the scope of these investigations, and this
could only have consequences injurious to these investi-
gations, which the Government of Canada decided were
necessary in the interest of national security.

11. For all these reasons I am of the opinion, and I
certify under s. 41(2) of the Federal Court Act, R.S.C.
1970 (2nd Supp.), c. 10, that the production or discov-
ery of the files and documents mentioned in paragraph 7
of this affidavit and the attached Appendix, or any one
of them, would be injurious to national security.

12. I therefore object to the production of these files
and documents and the disclosure of their contents by a
member of the R.C.M.P., or by any person having one
of these documents in his possession either lawfully or
unlawfully or having had access to them on occasion, or
as the result of an exchange of information between the
R.C.M.P. and the various police forces, including the
Quebec Police Force and the Montreal Urban Commu-
nity Police Department.

The Commissioner's orders

The conclusions of the decision given by the
Commissioner on October 18, 1977 after consider-

Gendarmerie Royale du Canada se rapportant aux
documents mentionn6s aux sous-paragraphes a) et b) du
paragraphe 4 du pr6sent affidavit pour la p6riode du 1l
janvier 1972 au 28 septembre 1977.
8. Je sais et je crois effectivement que les documents et
dossiers mentionn6s au paragraphe 7 ci-haut ainsi qu'd
l'Annexe ci-jointe ont 6t6 faits et sont tenus dans le
secret le plus strict dans le cadre d'enqu8tes courantes et
permanentes dans toutes les r6gions du Canada, sur des
questions d'extr~me importance pour la s6curit6
nationale.
9. Permettre la production de l'un des documents men-
tionn6s au paragraphe 7 ainsi qu'A I'Annexe ci-jointe, ou
la r6v6lation du contenu de l'un d'eux lors d'un t6moi-
gnage, compromettrait gravement l'efficacit6 des enqu-
tes courantes et permanentes effectu6es par le Service de
s6curit6 de la Gendarmerie Royale du Canada et pour-
rait contrecarrer les op6rations que mane le Service de
s6curit6 de la Gendarmerie Royale du Canada confor-
m6ment au mandat qu'il a requ du Gouvernement du
Canada.
10. En particulier, la production des documents men-
tionn6s au paragraphe 7 ainsi qu'A l'Annexe ci-jointe, ou
la r6v6lation de leur contenu d6voilerait avec une cer-
taine pr6cision, certaines sources d'information, certai-
nes m6thodes de collecte de renseignements, le personnel
impliqu6 dans ces enquites ainsi que l'6tendue de la
port6e des enquites, ce qui n'entrainerait que des cons6-
quences pr6judiciables A ces enquates, jug6es n6cessaires
par le Gouvernement du Canada dans l'int6rit de la
s6curit6 nationale.
11. Pour toutes ces raisons je suis d'avis et je certifie en
vertu de l'article 41(2) de la Loi sur la Courfidirale,
S.R.C. 1970, 2i'-m Suppl6ment, Chapitre 10, que la
production ou communication des dossiers et des docu-
ments mentionn6s au paragraphe 7 du pr6sent affidavit
ainsi qu'A I'Annexe ci-jointe, ou de l'un deux, serait
pr6judiciable A la s6curit6 nationale.
12. Je m'oppose donc A la production de ces dossiers et
documents ainsi qu'A la divulgation de leur contenu par
un membre de la Gendarmerie Royale du Canada ou
par toute personne ayant en sa possession d'une fagon
licite ou illicite l'un de ces documents ou y ayant eu
acc6s A l'occasion, ou A la suite d'6change de renseigne-
ments entre la Gendarmerie Royale du Canada, et les
divers corps policiers dont la Suret6 du Qu6bec et le
Service de Police de la Communaut6 Urbaine de
Montr6al.

Les d6cisions du commissaire

Les conclusions de la d6cision rendue par le
commissaire le 18 octobre 1977 aprds examen de
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ing the affidavit and the submissions of counsel for
the Solicitor General were as follows (numbers
added for convenience as agreed at the hearing):

[TRANSLATION] The Commission:

1. CONSIDERS that it is a court within the meaning
of s. 41(2) of the Federal Court Act with regard to
present and former members of the R.C.M.P.,
employees and former employees of the Government of
Canada and federal government politicians;

2. CONSIDERS that it is not a court with regard to all
its other witnesses; an affidavit from the Solicitor Gen-
eral of Canada under s. 41(2) is not effective against it
in such cases;

3. REJECTS affidavits P-6 and P-7 as not being in
accordance with the Act;

4. ACCEPTS affidavit P-40 as regards the R.C.M.P.
files and documents that were not produced before the
Commission by the R.C.M.P., the Quebec Police Force
or the Montreal Urban Community Police Department;
the same applies to the contents of Appendix 1 of
affidavit P-40; it will refuse discovery and production
without any examination of the documents;

5. AUTHORIZES counsel for the Solicitor General to
be present, solely for the purpose of helping the Com-
mission fulfill its obligation arising from the filing of
affidavit P-40 during the in camera hearings at which
evidence will be given by present and former members of
the R.C.M.P., employees and former employees of the
Government of Canada and federal government
politicians;

6. ACKNOWLEDGES that counsel for the Solicitor
General of Canada have the same rights as any counsel
appearing before it during public hearings;

7. REJECTS, even assuming that it constitutes a court
with regard to all its witnesses-an assumption which is
denied-, those parts of affidavit P-40 concerning non-
production and non-disclosure of:

-the R.C.M.P. files and documents produced before
the Commission by the Q.P.F. or the M.U.C.P.D. and
marked as follows: "This document is the property of
the Government of Canada. It must be classified as a
SECRET document and its contents may not be
circulated in whole or in part without the author's
prior consent";

-the R.C.M.P. files and documents sent to the Q.P.F.
or the M.U.C.P.D. that were produced before the
Commission by the Q.P.F. or the M.U.C.P.D. and not

l'affidavit et de l'argumentation de l'avocat du
Solliciteur g6n6ral sont les suivantes (c'est A l'au-
dience que les num6ros ont 6t6 ajout6s pour plus de
commodit6):

La Commission:

1. CONSIDERE qu'elle est un tribunal au sens de
l'article 41.2 de la Loi de la Cour fidirale vis-A-vis des
membres actuels et anciens de la Gendarmerie Royale
du Canada, des fonctionnaires et ex-fonctionnaires du
Gouvernement du Canada et des hommes politiques du
Gouvernement f6d6ral;

2. CONSIDERE qu'elle n'est pas un tribunal vis-A-vis
de tous ses autres t6moins; un affidavit du Solliciteur
g6n6ral du Canada en vertu de l'article 41.2 ne lui est
pas opposable dans ces cas;

3. REJETTE les affidavits P-6 et P-7 comme n'6tant
pas conformes A Ia loi;

4. ACCUEILLE l'affidavit P-40 pour ce qui est des
dossiers et documents de la Gendarmerie Royale du
Canada qui n'ont pas 6t6 produits devant la Commission
par la Gendarmerie Royale du Canada, la Stiret6 du
Qubbec, ou le Service de Police de la Communaut6
Urbaine de Montreal; tel le contenu de l'annexe 1 de
l'affidavit P-40; elle en refusera la production et la
communication sans les examiner;

5. AUTORISE les procureurs du Solliciteur g6n6ral A
8tre pr6sents, aux seules fins d'aider la Commission A
remplir son obligation n6e du d6p6t de l'affidavit P-40,
lors des audiences A huis clos au cours desquelles t6moi-
gneront les membres actuels et anciens de la Gendarme-
rie Royale du Canada, les fonctionnaires et ex-fonction-
naires du Gouvernement du Canada, et les hommes
politiques du Gouvernement f6d6ral;

6. RECONNAIT aux procureurs du Solliciteur g6n6ral
du Canada les m8mes droits que ceux de tous les
procureurs comparaissant devant elle lors des audiences
publiques;

7. REJETTE en assumant m6me qu'elle constitue un
tribunal vis-A-vis de tous ses t6moins-ce qui est ni6-
les parties de l'affidavit P-40 relatives A la non produc-
tion et A la non divulgation:
-des dossiers et documents 6manant de la GRC

produits A la Commission par la SQ ou le SPCUM et
portant la mention suivante: <rCe document appartient
au Gouvernement du Canada. 11 doit 8tre mis A I'abri
A titre de document SECRET son contenu en tout ou
en partie ne doit pas etre circul6 sans consentement
pr6alable de l'auteurD;

-des dossiers et documents 6manant de la GRC trans-
mis A la SQ ou au SPCUM, produits par la SQ ou le
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marked as being the property of the Government of
Canada;

-the telexes of reports on the electronic eavesdropping
carried out by the R.C.M.P. at 3459 St. Hubert
Street in Montreal that were sent to the M.U.C.P.D.
and produced before the Commission by the
M.U.C.P.D.;

-- certain parts of a document prepared by Mr. Fernand
Tanguay of the M.U.C.P.D. that was filed before the
Coitimision as Exhibit P-38;

-the analysis reports on the documentation seized from
the M.D.P.P.Q., the A.P.L.Q. and the Cooperative de
d6m6nagement du I' mai, prepared during the
months following the search and produced before the
Commission;

---certain documents referred to in affidavit P-40 as
reports on technical projects (electronic eavesdrop-
ping) produced before the Commission by the
M.U.C.P.D. as Exhibit H-15 and made public as P-34
and P-35;

8. INVITES the representatives of the Solicitor Gener-
al of Canada to make the representations they consider
appropriate under article 3.2 of the Commission's rules
of practice and procedure.

The conclusions of the motion for a writ of
evocation take exception to paragraphs 2, 5 and 7
of the above conclusions. They also challenge in its
entirety a further decision of the Commissioner
issued November 1st, 1977 in the following terms:

[TRANSLATION] On October 20, 1977 one of the
Commission's counsel, Mr. Michel D6cary, asked Mr.
Claude Brodeur, a member of the R.C.M.P., the follow-
ing question:

"Were you aware that members under your authority,
your command, participated in illegal operations or
activities?" (October 20, 1977, volume 29, p. 18)

Various representations having been made, the Com-
mission decided to suspend the examination of Mr.
Brodeur and to make a final ruling on the objection on
November 1, 1977.

The evidence adduced in The Queen v. Coutellier,
Beaudry & Cobb, which the Commission examined with
the authorization of the Attorney General of Quebec,
and that gathered by the Commission itself, indicate:

(A) That the witness was personally involved in the
circumstances surrounding the search made during
the night of October 6 to 7, 1972 at 3459 St. Hubert
Street in Montreal;

SPCUM devant la Commission et ne portant pas le
sceau de propri6t6 du Gouvernement du Canada;

-des t6lex reproduisant des comptes rendus de l'6coute
6lectronique effectu6e par la GRC au 3459 de la rue
Saint-Hubert A Montr6al, transmis au SPCUM et
produits par le SPCUM devant la Commission;

--de certaines parties d'un document pr6par6 par M.
Fernand Tanguay du SPCUM d6pos6 devant la Com-
mission sous la cote P-38;

-des rapports d'analyse de la documentation saisie au
MDPPQ, A I'APLQ et A la Coop6rative de d6m6nage-
ment du l- mai, faits dans les mois qui ont suivi la
perquisition et qui ont 6t6 produits devant la Com-
mission;

-de certains documents vis6s par l'affidavit P-40 A titre
de rapports ou comptes rendus de projets techniques
(6coute 6lectronique) produits par le SPCUM devant
la Commission sous la cote H-15 et rendus publics
sous les cotes P-34 et P-35;

8. INVITE les repr6sentants du Solliciteur g6n6ral du
Canada A faire les repr6sentations qu'ils jugeront A
propos dans le cadre de l'article 3.2 des rbgles de
pratique et de proc6dure de la Commission.

Les conclusions de la requite en 6vocation con-
testent les paragraphes 2, 5 et 7 pr6cit6s, ainsi que
la totalit6 d'une d6cision rendue ultbrieurement
par le commissaire le l' novembre 1977, dans les
termes suivants:

Le 20 octobre 1977, un des procureurs de la Commis-
sion, Me Michel D6cary posait A M. Claude Brodeur,
membre de la Gendarmerie Royale du Canada, la ques-
tion suivante:

aAvez-vous eu connaissance que des membres tom-
bant sous votre autorit6, votre commandement, aient
eux particip6 A des oprations ou des activit6s ill6ga-
les?o (20 octobre 1977, volume 29, p. 18)
A la suite de diverses representations, la Commission

devait d6cider de surseoir A l'interrogatoire de monsieur
Brodeur et de rendre une d6cision d6finitive sur l'objec-
tion, le 1" novembre 1977.

La preuve pr6sent6e dans l'affaire La Reine c. Cou-
tellier, Beaudry & Cobb, dont la Commission a pris
connaissance avec l'autorisation du Procureur g6n6ral
du Qu6bec et celle recueillie par la Commission elle-
meme, indiquent:

A) Que le t6moin est personnellement impliqu6 dans
les circonstances qui ont entour6 la perquisition effec-
tu6e dans la nuit du 6 au 7 octobre 1972 au 3459 de la
rue Saint-Hubert A Montr6al;
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(B) That the witness was personally involved in cer-
tain previous or subsequent events that might be
related to the circumstances surrounding the search or
the search itself;
(C) That consequently the Commission must examine
his behaviour as a person involved in the search or in
a previous or subsequent event that might be related
to the circumstances of the search or to the search
itself.
It should be mentioned that among the specific points

which the Commission is to investigate and report on,
the Lieutenant-Governor in Council specifically men-
tioned:

"The methods used during this search and the fre-
quency of their use".
The word "method" means "way of acting with

regard to someone else" and refers to behaviour, con-
duct, manner of acting or method to be followed to
obtain a result.

The evidence already reveals some of the methods
used during the search carried out at 3459 St. Hubert
Street in Montreal, but our inquiry should not stop
there. What is at the very heart of the methods used,
and characterizes the entire operation or the conduct of
the police in this matter, is the fact that the police acted
illegally.

The question asked is aimed directly at ascertaining
the existence and frequency of use of the illegal methods
employed on other occasions and the frequency of their
use. This question falls squarely within the Commis-
sion's mandate.

The Commission accordingly orders you, Mr. Bro-
deur, to answer the following question:

"Were you aware that members under your authority,
your command, participated in illegal operations?"

Finally exception is taken to a decision of the
Commissioner given December 5, 1977 the conclu-
sions of which read:

[TRANSLATION] The Commission:
REQUIRES the production before it of a written
authorization or a written report of an oral authoriza-
tion given by Mr. Jean-Pierre Goyer to Mr. John
Starnes and/or other persons on or about November 3,
1972, as well as of any other written authorizations, or
any other written reports of oral authorizations, given by
Mr. Jean-Pierre Goyer to Mr. John Starnes and/or
other persons regarding the electronic eavesdropping
carried out at 3459 St. Hubert Street in Montreal;

B) Que le t6moin est personnellement impliqu6 dans
certains faits antbrieurs ou post6rieurs pouvant se
rapporter aux circonstances entourant la perquisition
ou la perquisition elle-meme;
C) Qu'en cons6quence, la Commission doit examiner
son comportement A titre de personne impliqu6e dans
la perquisition ou dans un fait ant6rieur ou post6rieur
pouvant se rapporter aux circonstances de cette der-
nidre ou A la perquisition elle-mime.
Parmi les points sp6cifiques sur lesquels la Commis-

sion doit faire enqu8te et rapport, il convient de men-
tionner que le Lieutenant-Gouverneur en Conseil a sp6-
cifiquement mentionn6:

aLes proc6d6s employ6s lors de cette perquisition et la
fr6quence de leur utilisationD.
Le mot aproc6d6. signifie afagon d'agir A l'6gard

d'autruiD et il r6f6re A comportement, A conduite, A
manibre d'agir, A la m6thode A suivre pour obtenir un
r6sultat.

La preuve r6vble d6jA certains des moyens utilis6s lors
de la perquisition effectu6e au 3459 de la rue Saint-
Hubert A Montr6al, mais IA ne doit pas s'arrater notre
enquite. Ce qui est au coeur m~me des proc6d6s utilis6s
et qui caract6rise toute l'opration ou la manidre d'agir
des policiers dans cette affaire, est que les policiers ont
agi ill6galement.

La question pos6e vise directement A verifier I'exis-
tence et la fr6quence de l'utilisation des proc6d6s i116-
gaux employ6s en d'autres occasions et la fr6quence de
leur utilisation. Cette question entre parfaitement dans
le cadre du mandat de la Commission.

En cons6quence, la Commission vous ordonne mon-
sieur Brodeur de r6pondre A la question suivante:

*Avez-vous eu connaissance que des membres tom-
bant sous votre autorit6, votre commandement, aient
eux particip6 A des op6rations ill6gales?D

En dernier lieu, on conteste la d6cision rendue le
5 d6cembre 1977 par le commissaire et dont voici
les conclusions:

La Commission:
JUGE NP-CESSAIRE la production devant elle d'une
approbation 6crite ou un compte-rendu 6crit d'une
approbation verbale donn6e par Monsieur Jean-Pierre
Goyer A M. John Starnes et/ou d'autres personnes, le ou
vers le 3 novembre 1972 ainsi que de toutes autres
approbations 6crites ou tous autres comptes rendus
6crits d'approbations verbales donn6es par M. Jean-
Pierre Goyer A M. John Starnes et/ou d'autres person-
nes relativement A l'6coute 6lectronique effectu6e au
3459 de la rue St-Hubert A Montr6al;

236 A.G. OF QUE. AND KEABLE V. A.G. OF CAN. et al. Pigeon J. [1979] I S.C.R.



[1979] 1 R.C.S. P.G. DU QUA. ET KEABLE C. P.G. DU CAN. et autres Le Juge Pigeon 237

REQUIRES the production before it of the files and
documents concerning "disruptive tactics", and in par-
ticular those classified in file D-938-Q-25;

REQUIRES the production before it of all files, includ-
ing the documents, statements, depositions and reports,
connected with the investigation known to have begun
on or about June 1, 1977 under the direction of Messrs.
Nowlan and/or Quintal and/or other persons, prepared
for one or more of these persons or any other person,
concerning allegations of acts said to be illegal or repre-
hensible and committed in the territory of Quebec;

ORDERS the Solicitor General of Canada, under all
penalties provided for by the Act, to give it the said files
and documents on December 12, 1977 at 2:00 p.m. in
room 5.15 of the Courthouse, 1 Notre Dame Street
East, in Montreal;

INVITES the representatives of the Solicitor General
of Canada to make any representations they consider
appropriate under article 3.2 of the Commission's rules
of practice and procedure after giving it the said
documents.

The allegations

In respect of all the above, the motion for a writ
of evocation includes the following main allega-
tions:

[TRANSLATION] 26. Moreover, respondent Keable is
giving his mandate an unconstitutional interpretation,
which is ultra vires the powers of the Quebec Legisla-
ture, in that he is inquiring into and intends to inquire
into the following subjects:

(a) the operating rules of the R.C.M.P.'s Security
Service;
(b) the Security Service organization, including the
pattern of authority among the various levels;
(c) the methods of collecting information, such as:

(i) technical or electronic sources;
(ii) human sources, recruiting, informing and
payment;
(iii) searches;
(iv) interviews with subjects of interest;
(v) infiltration;
(vi) surveillance and shadowing;

(d) the system of classifying files on individuals and
the movements of and rules governing the manage-
ment of the files;
(e) the operation of internal communications and
communications among the various police forces;

JUGE NECESSAIRE la production devant elle des
dossiers et documents concernant le sujet <disruptive

tacticsD et plus particulibrement ceux cot6s dans le dos-
sier D-938-Q-25;

JUGE NECESSAIRE la production devant elle de tous
les dossiers y compris les documents, d6clarations, d6po-
sitions, et rapports annex6s A l'enquete connue pour
avoir d6but6 le ou vers le l- juin 1977 sous la direction
de Messieurs Nowlan et/ou Quintal et/ou d'autres per-
sonnes prepar6s pour le b6n6fice de l'une et/ou de ces
personnes ou de toute autre personne au sujet d'all6ga-
tions d'actes pr6sum6ment ill6gaux ou r6pr6hensibles
commis sur le territoire du Qubec;

ORDONNE, sous toutes peines pr6vues par la Loi, au
Solliciteur G6n6ral du Canada de lui remettre lesdits
dossiers et documents le 12 d6cembre 1977 A 14:00
heures en la salle 5.15 du Palais de Justice, 1, est rue
Notre-Dame A Montr6al;

INVITE les repr6sentants du Solliciteur G6n6ral du
Canada A faire les repr6sentations qu'ils jugeront A
propos dans le cadre de Particle 3.2 des rbgles de
pratique et de proc6dure de la Commission aprbs lui
avoir remis lesdits documents.

Les all6gations

A l'6gard de tout ce qui pr6c6de, les principales
all6gations de la requate en 6vocation sont les
suivantes:

26. De plus l'intim6 Keable donne A son mandat une
interpr6tation inconstitutionnelle et ultra vires des pou-
voirs de la Lgislature du Qu6bec en ce sens qu'il
enquite et qu'il entend enquater sur les sujets suivants:

a) les rbgles de fonctionnement du service de s6curit6
de la GRC;
b) l'organigramme du service de s6curit6 y compris
les relations d'autorit6 entre les divers niveaux;
c) les m6thodes de cueillette de l'information comme:

i) les sources techniques ou 6lectroniques;
ii) les sources humaines, recrutement, relation,
paiement;
iii) les perquisitions;
iv) les entrevues avec des sujets d'int6rat;
v) l'infiltration;
vi) la surveillance et la filature;

d) le systame de classification des dossiers sur les
individus et les mouvements et les rbgles r6gissant la
gestion des dossiers;
e) le fonctionnement des communications internes et
des communications entre les divers corps policiers;
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(f) internal disciplinary investigations, and in particu-
lar the investigation conducted by superintendent
Nowlan during June 1977;
(g) the relations between the Commissioner of the
R.C.M.P. and the Director General of Security and
senior officials of the Solicitor General's Department,
the Prime Minister of Canada's Office, the Cabinet,
the Solicitor General of Canada, the Prime Minister
of Canada and the Cabinet Committee on Security;
(h) the kidnapping of James Cross, the kidnapping
and assassination of Pierre Laporte, the visit of Cohn-
Bendit to Canada, an alleged escape plot in 1972, an
alleged airplane hijacking plot in 1972 and other
subjects related to the 1970 October crisis and the
acts of terrorism between 1963 and 1973;
(i) interception of mail for purposes of counter-
espionage or anti-subversion;

31. The inquiry conducted by respondent may lead to
breaches of the Official Secrets Act by the witnesses,
and confronts members and former members of the
R.C.M.P. with multiple and contradictory obligations:
the obligation to give answer to respondent, the obliga-
tions under the R.C.M.P. Act and the obligations under
the Official Secrets Act;

32. The inquiry conducted by respondent encroaches
upon the function of the federal commission of inquiry
into the R.C.M.P's Security Service, negates the precau-
tions for confidentiality taken by the federal government
in the direction of this commission, and in general this
investigation conducted by respondent usurps the au-
thority and functions of a commission validly created by
the Governor in Council in the exercise of his mandate.

The constitutional questions

On the appeal to this Court an order was made
stating the constitutional issues raised in the form
of the five following questions:
1. Are the Orders-in-Council 1968-77, 2736-77, 2986-
77 and 3719-77, in whole or in part, ultra vires the
Province of Quebec?
2. Are the powers of a commissioner appointed under
provincial legislation for the purpose of inquiring into
matters concerning the administration of justice in the
Province limited by the distribution of legislative powers
as provided for in the British North America Act?

3. If members of a federal institution, namely the Royal
Canadian Mounted Police, be involved in allegedly
criminal or reprehensible acts, does a commissioner
appointed under provincial legislation for the purpose of
inquiring into matters concerning the administration of

f) les enquates disciplinaires internes et plus particu-
librement I'enqu~te conduite par le surintendant
Nowlan au cours du mois de juin 1977;
g) les relations entre le Commissaire de la GRC et le
directeur g6n6ral de la s6curit6 et les hauts fonction-
naires du solliciteur-g6n6ral, du bureau du Premier
Ministre du Canada, du Cabinet, le Solliciteur-g6n6-
ral du Canada, le Premier Ministre du Canada et le
(Conseil de s6curit6 du Cabinet*;
h) I'enlbvement de James Cross, I'enlavement et I'as-
sassinat de Pierre Laporte, la visite de *Cohn-Bendit,
au Canada, un pr6sum6 complot d'6vasion en 1972,
un pr6sum6 complot de d6tournement d'avion en 1972
et autres sujets reli6s A la crise d'octobre 1970 et aux
actes de terrorisme entre 1963 et 1973;
i) l'interception du courrier pour des fins de contre-
espionnage ou d'anti-subversion;

31. L'enquite men6e par I'intim6 peut entrainer par les
t6moins la violation de la Loi concernant les secrets
officiels et place les membres et les anciens membres de
la GRC devant des obligations multiples et contradictoi-
res, I'obligation de r6pondre A l'intim6, les obligations
d6coulant de la Loi concernant la GRC et les obligations
d6coulant de la Loi concernant les secrets officiels;
32. L'enquate men6e par I'intim6 empidte sur la fonc-
tion de la Commission f6d6rale d'enquate sur le service
de s6curit6 de la GRC, annule les pr6cautions de confi-
dentialit6 prises par l'autorit6 f6d6rale dans la conduite
de cette commission et g6n6ralement la pr6sente enquate
men6e par l'intim6 usurpe l'autorit6 et les fonctions
d'une commission validement cr66e par le Gouverneur
g6n6ral en conseil et qui ex6cute son mandat;

Les questions constitutionnelles

Sur pourvoi en cette Cour, les questions consti-
tutionnelles ont 6t6 formul6es par ordonnance
comme suit:
1. Est-ce que les arret6s en conseil portant les num6ros
1968-77, 2736-77, 2986-77 et 3719-77 sont, en tout ou
en partie, ultra vires de la province de Qu6bec?
2. Est-ce que les pouvoirs de faire enquate d'un commis-
saire nomm6 en vertu d'une loi provinciale en matidre
d'administration de la justice dans la province, sont
limit6s par le partage des pouvoirs l6gislatifs en vertu de
I'Acte de I'Amirique du Nord britannique?

3. Lorsque des membres d'une institution f6d6rale, soit
la Gendarmerie royale du Canada, sont impliqu6s dans
des actes qu'on all~gue 6tre criminels ou r6pr6hensibles,
un commissaire charg6 d'une enquite en matiare d'ad-
ministration de la justice dans la province en vertu d'une

[1979] 1 S.C.R.238



[1979] 1 R.C.S. P.G. DU QUA. ET KEABLE C. PG. DU CAN. et autres Le Juge Pigeon 239

justice in the Province have the right, while conducting
an inquiry into the circumstances surrounding the com-
mision of said acts, to inquire into:

(a) the federal institution, namely, the Royal Canadi-
an Mounted Police;

(b) the rules, policies and procedures governing the
members of the institution who are involved;
(c) the operations, policies and management of the
institution;
(d) the management, operations, policies and proce-
dures of the security service of the Royal Canadian
Mounted Police;

and to make recommendations for the prevention of the
commission of said acts in the future?

4. Can the Solicitor General of Canada or any other
Minister of the Crown in Right of Canada, in his official
capacity, be compelled to appear, testify and produce
documents by a commissioner appointed pursuant to
provincial legislation for the purpose of inquiring into
matters concerning the administration of justice in the
Province?

5. Does a Minister of the Crown in Right of Canada, in
his official capacity, have the constitutional power to
prevent by means of affidavit or otherwise, the produc-
tion of documents demanded by a commissioner
appointed pursuant to provincial legislation for the pur-
pose of inquiring into matters concerning the adminis-
tration of justice in the Province, when such documents
may relate to the commission of allegedly criminal or
reprehensible acts, to circumstances surrounding such
acts, or to the frequency of their occurrence?

The interventions

Interventions have been filed on behalf of the
Attorneys General of Ontario, New Brunswick,
Manitoba, British Columbia, Saskatchewan and
Alberta, generally supporting the appeal in vary-
ing degree. Leaving aside for the moment the
question raised by the dissenting judge in the
Court of Appeal-the extent of a staying order-I
propose to deal with the merits by considering the
constitutional questions in order, but taking the
first three together.

The validity of the Commission's mandate

Although unanimously of the view that the
motion's allegations required the issuance of a writ
of evocation, the Court of Appeal was equally

loi provinciale a-t-il le droit, en faisant enquite sur les
circonstances entourant la perp6tration desdits actes, de
s'enqu6rir sur:

(a) l'institution f6d6rale, soit la Gendarmerie royale
du Canada;
(b) les ragles, les politiques et la proc6dure r6gissant
les membres de l'institution qui y sont impliqu6s;

(c) le fonctionnement, les politiques et la gestion de
I'institution;
(d) la gestion, le fonctionnement, les politiques et la
proc6dure du service de s6curit6 de la Gendarmerie
royale du Canada;

et de faire des recommandations sur les mesures A
prendre pour 6viter que de tels actes ne se reproduisent A
l'avenir?

4. Le Solliciteur G6n6ral du Canada ou un autre minis-
tre de la Couronne aux droits du Canada, As qualit6,
peut-il 8tre contraint par un commissaire charg6 d'une
enquite en matibre d'administration de la justice dans la
province en vertu d'une loi provinciale de comparaitre,
de t6moigner et de d6poser des documents?

5. Est-ce qu'un ministre de la Couronne aux droits du
Canada, As qualit6, a le pouvoir constitutionnel d'emp-
cher par un affidavit ou autrement la production de
documents r6clam6s par un commissaire charg6 d'une
enquite en matibre d'administration de la justice dans la
province en vertu d'une loi provinciale lorsque ces docu-
ments peuvent se rapporter A la perp6tration d'actes
qu'on allgue 8tre criminels ou r6pr6hensibles, A des
circonstances les entourant ou A leur fr6quence?

Les interventions

Les procureurs g6n6raux de l'Ontario, du Nou-
veau-Brunswick, du Manitoba, de la Colombie-
Britannique, de la Saskatchewan et de l'Alberta,
sont intervenus A l'appui du pourvoi mais, pour la
plupart, dans une certaine mesure seulement. Je
traiterai plus tard de la question soulev6e par le
juge dissident en Cour d'appel-la port6e de l'or-
donnance de sursis-et j'examinerai d'abord les
questions constitutionnelles dans l'ordre, mais en
groupant les trois premibres.

La validit6 du mandat du commissaire

Bien qu'unanimement d'avis que les all6gations
de la requ8te justifient un bref d'6vocation, la
Cour d'appel est tout aussi unanime A conclure que
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unanimous in holding that the Commission's man-
date was not in excess of provincial powers.

In support of this conclusion, appellants submit-
ted first that there was no constitutional restriction
on the possible scope of such an inquiry. It was
contended that there was nothing to prevent a
provincial government from ordering, in the public
interest, an investigation into any subject what-
ever, just as any university or private institution
can. The short answer to this contention is that
this is not an inquiry of the same kind; it is being
made, not by resorting only to generally available
sources of information, but by compelling the
attendance of witnesses to testify under oath and
to produce documents. Such powers are not avail-
able to a commission set up by virtue of the royal
prerogative, they depend on statutory authority, in
the present case, on the Public Inquiry Commis-
sion Act under which this Commission was estab-
lished. A provincial statute cannot be effective
beyond the constitutional limits of a provincial
legislature's authority. In Reference re a Commis-
sion of Inquiry into the Police Department of
Charlottetown', Nicholson C.J., P.E.I., said after
referring to Kelly & Sons v. Mathers9, (at p. 424):

This statement of Perdue, J.A., with which I agree, is to
the effect that the Lieutenant-Governor in Council of a
Province has power, apart from the Public Inquiries
Act, to issue a commission to investigate matters which
fall strictly within one of the classes of subjects assigned
exclusively to the provincial Legislatures by s. 92 of the
British North America Act, 1867, but that such a power
by itself would not by itself entitle the commissioner or
persons named to compel the attendance of witnesses or
to administer oaths.

This is in accordance with what Viscount Hal-
dane has said in Attorney General for the Com-
monwealth of Australia v. Colonial Sugar 10 , (at p.
257):
A Royal Commission has not, by the laws of England,
any title to compel answers from witnesses, and such a
title is therefore not incidental to the execution of its
powers under the common law.

(1977), 74 D.L.R. (3d) 422.
9 (1915), 23 D.L.R. 225.
10 [1914] A.C. 237.

le mandat du commissaire n'outrepasse pas la
comp6tence provinciale.

A l'appui de cette conclusion, les appelants pr6-
tendent tout d'abord qu'il n'existe aucune limite
constitutionnelle A la port6e d'une telle enquAte.
Selon eux, rien n'empeche un gouvernement pro-
vincial d'ordonner, dans l'int6r6t public, une
enquate sur n'importe quel sujet, au m~me titre
qu'une universit6 ou une institution priv6e peut le
faire. A cela il faut r6pondre qu'il ne s'agit pas
d'une enquAte de m~me nature; cette enqu8te-ci ne
fait pas appel A des sources de renseignements
accessibles A tous, mais proc6de par assignations A
comparaitre pour t6moigner sous serment et pro-
duire des documents. Une commission 6tablie en
vertu de la pr6rogative royale, n'a pas ce pouvoir,
elle ne l'obtient que par une loi, en l'occurrence la
Loi des commissions d'enqui~te en vertu de
laquelle cette commission a 6t6 6tablie. Une loi
provinciale ne peut avoir d'effet au-delA des limites
constitutionnelles du pouvoir l6gislatif provincial.
Dans Reference re a Commission of Inquiry into
the Police Department of Charlottetown", le juge
en chef de l'lle-du-Prince-tdouard, le juge Nichol-
son, a d6clar6, aprbs avoir cit6 l'arrAt Kelly & Sons
v. Mathers9 , (A la p. 424):

[TRADUCTION] Ce que disait le juge Perdue, et je suis
d'accord avec lui, c'est que le lieutenant-gouverneur en
conseil d'une province, abstraction faite du Public
Inquiries Act, a le pouvoir d'6tablir une commission
charg6e d'enquiter sur des matibres qui rel6vent directe-
ment d'une des cat6gories de sujets attribu6s exclusive-
ment aux l6gislatures provinciales par Particle 92 de
l'Acte de l'Amirique du Nord britannique, 1867, mais
ce pouvoir n'autorise pas de lui-meme le commissaire ni
les personnes nomm6es A assigner des t6moins ou A les
assermenter.

Cet 6nonc6 est conforme A ce que disait le
vicomte Haldane dans l'arrAt Attorney General for
the Commonwealth of Australia v. Colonial
Sugar 10 , (A la p. 257):
[TRADUCTION] Une commission royale n'est pas autori-
s6e par les lois d'Angleterre A contraindre des t6moins A
r6pondre et ce pouvoir n'est donc pas normalement
accessoire en droit A l'ex6cution de ses fonctions.

8 (1977), 74 D.L.R. (3d) 422.
9 (1915), 23 D.L.R. 225.
10 [1914) A.C. 237.
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On the other hand, it appears to me that the
majority opinion in Di Iorio v. Warden of the
Montreal Jail", is conclusive of the validity of the
Commission's mandate to the extent that it is for
an inquiry into specific criminal activities. I can
see no basis for a distinction between such an
inquiry and an inquiry into "organized crime" as
in Di Iorio, or a coroner's inquiry into a criminal
homicide as in Faber v. The Queen 12, or a fire
marshal's inquiry into arson as in Regina v.
Coote' 3 . Notwithstanding all the arguments sub-
mitted by counsel for the Solicitor General of
Canada, I find myself bond by authority to hold
that such inquiries come within the scope of "The
Administration of Justice in the Province".

Reference was made to the judgment of the
Court of Appeal of New Zealand in Cook v.
Attorney General4 . I do not find the decision of
great interest, it merely turns on the proper con-
struction of the relevant Commissions of Inquiry
Act. In the present case, no question arises as to
the extent of the legislation under which the inqui-
ry was ordered. The issue is as to the extent of the
province's legislative authority over this inquiry.

Reference was also made to the judgment in
McGee v. Pooley 15, where an injunction was issued
to restrain a security frauds investigation on the
basis that this was an inquiry into a criminal
matter. That case is of no authority: it rests on
views which are not in accordance with the deci-
sion of the Privy Council rendered the following
year in Lymburn v. Mayland'6 .

Greatstress was laid by the appellants as well as
by intervenants on Dickson's J. statement in Di
Iorio, at p. 208, that "A provincial commission of
inquiry, inquiring into any subject, might submit a
report in which it appeared that changes in federal
laws would be desirable". This was said obiter in a
case concerning an inquiry into organized crime.

" [1978] 1 S.C.R. 152.
12 [1976] 2 S.C.R. 9.
" (1873), L.R. 4 P.C. 599.
14 (1909), 28 N.Z.L.R. 405.
" [1931] 4 D.L.R. 475.
16 [19321 A.C. 318.

D'un autre c6t6, l'opinion majoritaire dans l'ar-
r~t Di Iorio c. Gardien de la prison commune de
Montrial" me parait concluante sur la validit6 du
mandat de la Commission dans la mesure oi' il
s'agit d'une enquate sur des activit6s criminelles
spcifi6es. Je ne vois aucune possibilit6 de distinc-
tion entre ce genre d'enquate et une enquate sur le
acrime organis6 comme dans l'arrt Di Iorio, ou
une enquate de coroner sur un homicide criminel,
comme dans l'arrat Faber c. La Reinel 2, ou une
enquete de pr6v6t des incendies sur un incendie
criminel comme dans l'arrat Regina v. Coote13 .

Malgr6 l'argumentation de l'avocat du Solliciteur
g6n6ral du Canada, je me vois oblig6 par cette
jurisprudence de conclure que ces enquites rel6-
vent de al'administration de la justice dans la
province>.

On nous a cit6 l'arrat de la Cour d'appel de la
Nouvelle-Z61ande, Cook v. Attorney Generall4. Je
ne vois pas quelle en est l'utilit6, il ne porte que sur
l'interpr6tation de la Commissions of Inquiry Act
en cause. Ici, la port6e de la l6gislation en vertu de
laquelle l'enquite a 6t6 ordonn6e n'est pas en
litige, le d6bat ne porte que sur I'6tendue du
pouvoir l6gislatif provincial A cet 6gard.

On a 6galement cit6 l'arret McGee v. Pooley1s,
un cas d'injonction 6mise pour mettre fin A une
enquite sur des fraudes en matibre de valeurs, au
motif qu'il s'agissait d'une enqu6te sur une matibre
p6nale. Cet arrit ne fait pas autorit6 car il repose
sur une opinion qui n'est pas conforme A l'arrit
rendu l'ann6e suivante par le Conseil priv6 dans
Lymburn v. Mayland'6 .

Les appelants, ainsi que les intervenants, ont
beaucoup insist6 sur la phrase suivante du juge
Dickson dans l'arrat Di Iorio, A la p. 208: aUne
commission d'enquite provinciale, quel que soit
l'objet de son enquate, peut soumettre un rapport
qui indique qu'il y aurait lieu de modifier certaines
lois f6d6raless. Cette affirmation 6tait obiter dans

" [1978] 1 R.C.S. 152.
12 [1976] 2 R.C.S. 9.
1(1873), L.R. 4 P.C. 599.
14 (1909), 28 N.Z.L.R. 405.
"[1931] 4 D.L.R. 475.
16 [19321 A.C. 318.
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As previously noted, the basis of the decision was
that such an inquiry into criminal activities is
within the proper scope of "The Administration of
Justice in the Province". The intended meaning of
the sentence quoted is not that a provincial com-
mission may validly inquire into any subject, but
that any inquiry into a matter within provincial
competence may reveal the desirability of changes
in federal laws. The commission might therefore,
whatever may be the subject into which it is
validly inquiring, submit a report in which it
appeared that changes in federal laws would be
desirable. This does not mean that the gathering of
information for the purpose of making such a
report may be a proper subject of inquiry by a
provincial commission.

I thus must hold that an inquiry into criminal
acts allegedly committed by members of the
R.C.M.P. was validly ordered, but that consider-
ation must be given to the extent to which such
inquiry may be carried into the administration of
this police force. It is operating under the author-
ity of a federal statute, the Royal Canadian
Mounted Police Act, (R.S.C. 1970, c. R-9). It is a
branch of the Department of the Solicitor General,
(Department of the Solicitor General Act, R.S.C.
1970, c. S-12, s. 4). Parliament's authority for the
establishment of this force and its management as
part of the Government of Canada is unques-
tioned. It is therefore clear that no provincial
authority may intrude into its management. While
members of the force enjoy no immunity from the
criminal law and the jurisdiction of the proper
provincial authorities to investigate and prosecute
criminal acts committed by any of them as by any
other person, these authorities cannot, under the
guise of carrying on such investigations, pursue the
inquiry into the administration and management
of the force. The doctrine of colourability is just as
applicable in adjudicating on the validity of a
commission's term of reference or decisions as in
deciding on the constitutional validity of le-
gislation. As Viscount Simon said in Attorney
General for Saskatchewan v. Attorney General for

un arrt concernant une enquite sur le crime
organis6. Comme je l'ai d6jA dit, le fondement de
la d6cision est qu'une telle enquete sur des activit6s
criminelles relbve de al'administration de la justice
dans la provinces. La phrase pr6cit6e voulait dire
non pas qu'une commission provinciale peut vali-
dement faire enquete sur n'importe quel sujet,
mais qu'une enquete sur une matibre de comp6-
tence provinciale peut r6v6ler certains change-
ments souhaitables dans les lois f6d6rales. La com-
mission peut donc, quel que soit le sujet de
l'enquite A laquelle elle a validement proc6d6,
soumettre un rapport d'od il ressort que certaines
modifications de la loi f6d6rale sont souhaitables.
Cela ne veut pas dire que la collecte de renseigne-
ments aux fins d'un tel rapport puisse valablement
devenir un sujet d'enquite pour une commission
provinciale.

Je dois donc conclure que l'on a validement
ordonn6 la tenue d'une enquite sur des actes crimi-
nels reproch6s A des membres de la G.R.C., miais
qu'il faut examiner jusqu'A quel point l'enquate
peut etre men6e sur I'administration de cette
police. Cette dernibre est r6gie par une loi f6d6rale,
la Loi sur la Gendarmerie royale du Canada
(S.R.C. 1970, chap. R-9) et relve du ministbre du
Solliciteur g6ndral, (Loi sur le ministire du Solli-
citeur gindral, S.R.C. 1970, chap. S-12, art. 4).
On ne conteste pas que l'6tablissement et I'admi-
nistration de cette police dans le cadre du gouver-
nement du Canada rel~vent de l'autorit6 du Parle-
ment. 11 est donc 6vident qu'aucune autorit6
provinciale ne peut s'ing6rer dans son administra-
tion. Le personnel de la Gendarmerie royale ne
jouit d'aucune immunit6 contre le pouvoir des
autorit6s provinciales appropri6es de faire enquate
et d'instituer des poursuites en cas d'actes crimi-
nels commis par l'un d'eux comme par toute autre
personne, mais ces autorit6s provinciales ne peu-
vent en prendre pr6texte pour faire enqu6te sur
l'administration et la gestion de cette police. La
th6orie du d6tournement de pouvoir s'applique tout
autant A l'examen de la validit6 du mandat ou des
d6cisions d'une commission qu'A celui de la consti-
tutionnalit6 d'une loi. Comme le disait le vicomte
Simon dans l'arrat Procureur gindral de la Sas-
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Canada", (at p. 124) "you cannot do that in-
directly which you are prohibited from doing
directly".

The words [TRANSLATION] "and the frequency
of their use" at the end of paragraph a) as well as
the words "and the frequency of their use" at the
end of paragraph c), of the Commissioner's man-
date, do not contemplate an inquiry into criminal
acts but into the methods used by the police forces.
Those are essential aspects of their administration
and therefore, to the extent that those words relate
to the R.C.M.P., what they purport to authorize is
beyond provincial jurisdiction to inquire into. That
this is the intended scope of the inquiry is apparent
from the subpoenas which call for the production
of all operating rules and manuals. For similar
reasons, I would hold that paragraph d) is invalid
in so far as it relates to the R.C.M.P. This para-
graph pertaining to recommendations, following as
it does provisions contemplating an inquiry into
the regulations and practices of the R.C.M.P., is
clearly intended to invite, as a purpose of the
inquiry, recommendations for changes in such
regulations and practices. Inasmuch as these are
the regulations and practices of an agency of the
federal government, it is clearly not within the
proper scope of the authority of a provincial legis-
lature to authorize such an intrusion by an agent
of a provincial government.

Counsel for the appellants took exception to the
statement by Par6 J.A. that [TRANSLATION] "a
commission of inquiry ... is merely an extension
of the executive branch, which it serves and to
which it reports". It was contended that a commis-
sion's status was like that of a court, one of
independence towards the executive. In support of
this contention, reference was made to the report
of the Royal Commission on some spying activities
dated June 27, 1946, in which, at p. 683, reference
is made to Clokie & Robinson, Royal Commis-
sions of Inquiry, at pp. 150-151. It should, how-
ever, be noted that at p. 87 the authors of this book
have written:
... A "crown-appointed" or "royal" commission is only
in a formal sense a monarchial weapon; in practice it is

" [1949] A.C. 110.

katchewan c. Procureur gindral du Canada , (a
la p. 124) [TRADUCTION] anul ne peut faire indi-
rectement ce qu'il lui est interdit de faire
directemento.

Les mots met la fr6quence de leur utilisationD A la
fin de l'alinba a), comme les mots cainsi que la
fr6quence de leur utilisationD A la fin de l'alin6a c)
du mandat du commissaire, ne visent pas une
enquite sur des actes criminels mais une enquate
sur les m6thodes de la police. Celles-ci sont un
aspect important de son administration et, par
cons6quent, dans la mesure ou ces expressions
visent la G.R.C., ce qu'elles pr6tendent autoriser
outrepasse la comp6tence provinciale. Il ressort
clairement des assignations qui demandent la pro-
duction des r6gles et manuels en vigueur que tel
6tait le but vis6 par I'enquate. Pour les m~mes
raisons, je dois conclure que l'alin6a d) est invalide
en ce qui concerne la G.R.C. Cet alin6a, qui
pr~voit des recommandations et vient A la suite des
dispositions qui visent l'enquite sur les r6gles et
m6thodes de la G.R.C., a pour but 6vident de faire
entrer dans l'objet de l'enquate la formulation de
recommandations sur des changements A apporter
A ces rigles et m6thodes. Puisqu'il s'agit de r6gles
et m6thodes d'un organisme du gouvernement
f6d6ral, il est 6vident que la 16gislature provinciale
n'a pas le pouvoir d'autoriser une telle intrusion
par un mandataire du gouvernement provincial.

L'avocat des appelants a contest6 l'affirmation
du juge Par6 de la Cour d'appel que aune commis-
sion d'enqufte ... n'est que le prolongement du
pouvoir ex6cutif dont elle sert les fins et A qui elle
fait rapportD. II a pr6tendu qu'une commission a
un statut 6quivalent A celui d'un tribunal et est
donc ind6pendante du pouvoir ex6cutif. A ce sujet,
il a cit6 le rapport de la Commission royale sur des
activit6s d'espionnage, en date du 27 juin 1946,
dans lequel, A la p. 683, est cit6 l'ouvrage Royal
Commissions of Inquiry, de Clokie et Robinson
(au pp. 150 et 151). 11 faut toutefois souligner qu'A
la p. 87 les auteurs de cet ouvrage disent:

[TRADUCTION] ... Une commission royale n'est un
instrument du monarque que dans un sens trds forma-

1 [1949] A.C. 110.
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quite clearly and undeniably an agency of ministers who

quite clearly and undeniably an agency of ministers who
possess a majority in the House of Commons.

The Solicitor General not a compellable witness

I do not find it necessary to review at great
length the numerous authorities cited on the fourth
constitutional question. Because, at common law, a
commission of inquiry has no power to compel the
attendance of witnesses and to require the produc-
tion of documents, any jurisdiction for such pur-
poses depends on statutory authority, and it seems
clear that provincial legislation cannot be effective
by itself to confer such jurisdiction as against the
Crown in right of Canada. In the recent case of
Her Majesty in right of Alberta v. C.T.C. 8,

Laskin C.J., said with the concurrence of all but
two of the other members of the Court (at p. 72):
... a Provincial Legislature cannot in the valid exercise
of its legislative power, embrace the Crown in right of
Canada in any compulsory regulation.

In Quebec North Shore Paper v. C. P. Ltd. 19,
Laskin C.J., said, speaking for the full Court, (at
p. 1063):
... It should be recalled that the law respecting the
Crown came into Canada as part of the public or
constitutional law of Great Britain, and there can be no
pretence that that law is provincial law. In so far as
there is a common law associated with the Crown's
position as a litigant it is federal law in relation to the
Crown in right of Canada, just as it is provincial law in
relation to the Crown in right of a Province, and is
subject to modification in each case by the competent
Parliament or Legislature....

In R. v. Richardson2 0 , Estey J. said with refer-
ence to the Ontario Highway Traffic Act barring
any action after the expiration of twelve months
from the time the damages were sustained:
... this statutory provision enacted by the province does
not specifically mention His Majesty and therefore
would not be effective against His Majesty in the right
of the province and much less against His Majesty in the
right of the Dominion....

Is [1978] 1 S.C.R. 61.
19 [1977] 2 S.C.R. 1054.

[1948] S.C.R. 57.

liste; en pratique elle est ind6niablement le mandataire
de ministres qui ont l'appui d'une majorit6 A la Chambre
des Communes.

Le Solliciteur g6n6ral ne peut 8tre contraint A
t6moigner

Il me parait inutile de m'attarder longtemps A la
jurisprudence abondante cit6e au sujet de la qua-
tri6me question constitutionnelle. Puisqu'en com-
mon law, une commission d'enqu8te n'a aucun
pouvoir de contraindre un t6moin A comparaitre ou
d'exiger la production de documents, toute comp&-
tence A cet 6gard doit 8tre conf6r6e par une loi. 11
me semble 6vident que la 16gislature provinciale ne
peut conf6rer une telle comptence A l'encontre de
Sa Majest6 du chef du Canada. Dans un arrat
r6cent, Sa Majesti du chef de l'Alberta c.
C.C.T. '8, le juge en chef Laskin, avec l'accord de
six coll6gues, dit A la p. 72:
. .. une 16gislature provinciale ne peut, dans l'exercice de
ses pouvoirs 16gislatifs, assujettir la Couronne du chef du
Canada A une r6glementation obligatoire.

Dans l'arrat Quebec North Shore Paper c. C.P.
Ltie 9, le juge en chef Laskin dit, au nom de toute
la Cour (A la p. 1063):
... Il est bon de rappeler que le droit relatif A la
Couronne a 6t6 introduit au Canada comme partie du
droit constitutionnel ou du droit public de la Grande-
Bretagne; on ne peut donc pr6tendre que ce droit est du
droit provincial. Dans la mesure oA la Couronne, en tant
que partie A une action, est r6gie par la common law, il
s'agit de droit f6d6ral pour la Couronne du chef du
Canada, au m6me titre qu'il s'agit de droit provincial
pour la Couronne du chef d'une province, qui, dans
chaque cas, peut 6tre modifi6 par le Parlement ou la
l6gislature comp6tente....

Dans l'arrAt R. c. Richardson20, le juge Estey dit
au sujet de The Highway Traffic Act de l'Ontario
qui prescrit un d6lai de douze mois aprbs la date
du dommage pour l'introduction d'une action:
[TRADUCTION] ... cette disposition l6gale 6dict6e par la
province ne mentionne pas express6ment Sa Majest6 et
ne s'applique done pas A Sa Majest6 du chef de la
province et encore moins A Sa Majest6 du chef du
Canada....

' [1978] 1 R.C.S. 61.
19 [1977] 2 R.C.S. 1054.
a [1948] R.C.S. 57.
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In Gauthier v. The King2 l, Anglin J., as he then
was, said at p. 194:

... Provincial legislation cannot proprio vigore take
away or abridge any privilege of the Crown in right of
the Dominion....

Appellants submit that the decision of this
Court in Regina v. Snider22 means that a minister
of the Crown is a compellable witness at a trial
and they point out that under s. 7 of the provincial
Act a commissioner has "all the powers of a judge
of the Superior Court in term". This enactment
cannot, at least towards federal authorities, have
the effect of making an inquiry the legal equiva-
lent of a trial. Such an inquiry is rather in the
nature of a discovery and it seems to be well
established that, at common law, the Crown enjoys
a prerogative against being compelled to submit to
discovery. In La Socidt Les Affriteurs Rgunis
and The Shipping Controller 23, Darling J. said (at
p. 15):

... But even if the statement of Rigby L.J. was an obiter
dictum, this Court is entitled to have regard to it and
must look at it in order to see whether or not it lays
down a principle which appears to be the right one.
What he said was: "I have got to administer the law; the
law is that the Crown is entitled to full discovery, and
that the subject as against the Crown is not (1897) 2
Q.B. 384, 395." It was stated in Tomline v. The Queen,
4 Ex. D. 252, that the Crown does not owe discovery to
the subject. I think Rigby L.J. was saying no more than
that. There is thus a definite decision of the Court of
Exchequer that the Crown is not bound to give discovery
to the subject, and the opinion of a Lord Justice in the
Court of Appeal recognizing that decision, and that
decision and opinion are sufficient authority for this
Court to recognize the rule which they lay down as the
law of the land, unless it is convinced that it cannot be
so. Rigby L.J. goes on: "That is a prerogative of the
Crown, part of the law of England, and we must admin-
ister it as we find it. . .

In Crombie v. The King24, Masten J. said (at p.
546):

21 (1917), 56 S.C.R. 176.
22 [19541 S.C.R. 479.
23 [19211 3 K.B..
24 [1923] 2 D.L.R. 542.

Dans l'arr6t Gauthier c. Le Roi 21, le juge
Anglin, alors juge puin, dit A la p. 194:

[TRADUCTION] ... la 16gislation provinciale ne peut
d'elle-mime supprimer ou restreindre un privilege de la
Couronne du droit du Canada....

Les appelants pr6tendent que la d6cision de
cette Cour dans Regina c. Snider22 signifie qu'un
ministre du gouvernement peut 8tre contraint de
t6moigner A un proc~s et ils soulignent qu'aux
termes de l'art. 7 de la Loi provinciale un commis-
saire a atous les pouvoirs d'un juge de la Cour
sup6rieure si6geant en termes. Cette disposition ne
peut avoir pour effet, du moins A l'6gard d'autori-
t6s fbdbrales, de faire d'une enquate l'6quivalent en
droit d'un procks. Une telle enquite s'apparente
davantage A la proc6dure de communication pr6a-
lable de la preuve et il semble bien 6tabli en
common law que le gouvernement jouit d'une pr6-
rogative contre toute contrainte A l'examen pr6ala-
ble. Dans l'arrt La Socidti Les Affriteurs Riunis
and The Shipping Controller 23, le juge Darling dit
(A la p. 15):

[TRADUCTION] ... Mais m~me si la d6claration du lord
juge Rigby est obiter dictum, cette Cour a le droit de la
consid6rer et doit en tenir compte pour d6terminer si elle
fait ou non 6tat d'un principe exact. II a dit: aJe dois
appliquer la loi; la loi dit que la Couronne a droit A la
communication int6grale de la preuve et que le sujet,
vis-A-vis de la Couronne, n'a pas ce droit [1897] 2 Q.B.
384, 395.D On dit dans l'arr~t Tomline v. The Queen, 4
Ex. D. 252, que la Couronne n'est pas tenue de commu-
niquer la preuve A un sujet. Je pense que le lord juge
Rigby ne suggbrait rien de plus. La Cour de l'chiquier
a donc statu6 que la Couronne n'est pas tenue de
communiquer la preuve A un sujet, et l'opinion d'un lord
juge de la Cour d'appel a confirm6 cette d6cision; cette
d6cision et cette opinion suffisent pour que cette Cour
reconnaisse l'autorit6 de cette r~gle qu'ils ont consid6r6e
comme une r6gle de droit, A moins que la Cour n'estime
que ce ne peut 8tre le cas. Le lord juge Rigby continue:
aTelle est la prerogative de la Couronne qui fait partie
du droit anglais et nous devons l'appliquer ... .

Dans l'arrt Crombie v. The King24 , le juge
Masten dit (A la p. 546):

21 (1917), 56 R.C.S. 176.
22 [1954] R.C.S. 479.
23 [1921] 3 K.B. 1.
24 [1923] 2 D.L.R. 542.
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... But, though discovery is a remedy merely, yet none
the less the right of the Crown to refuse discovery is a
matter of prerogative right: ...

In R. v. Lanctot25 , Bond J. said (at p. 332):

It would appear, accordingly, from the authorities-a
few of which I have referred to-that the Crown cannot
be compelled to give discovery....

Counsel for the appellants suggested that this
question did not appear to have been raised initial-
ly as part of the Solicitor General's objections to
the Commissioner's demands. Be that as it may,
the point is raised in one of the constitutional
questions set down in this Court, and was explicit-
ly dealt with in the Court of Appeal where Par6
J.A. said:

[TRANSLATIONII am therefore of the opinion that the
provincial statute on commissions of inquiry, and the
powers a commissioner is given under this statute,
cannot bind the Crown in right of Canada, and respond-
ent Commission cannot exercise against a Minister of
the Crown in right of Canada the powers it is given by
sections 7, 9, 10 and 11 of this statute. It should be
emphasized in this regard that the subpoenas ordering
the Solicitor General to appear and produce the required
documents are not addressed to him personally but in
his capacity as Solicitor General of Canada. In fact this
could not have been otherwise, since it is only in this
capacity that he has control of the documents required.

I would therefore answer question 4 in the
negative.

The Crown privilege

The last constitutional question relates to the
extent of the Crown privilege claimed in the inter-
est of national security. This brings up for con-
sideration the provisions of s. 41 of the Federal
Court Act which reads:

41. (1) Subject to the provisions of any other Act
and to subsection (2), when a Minister of the Crown
certifies to any court by affidavit that a document
belongs to a class or contains information which on
grounds of a public interest specified in the affidavit
should be withheld from production and discovery, the
court may examine the document and order its produc-
tion and discovery to the parties, subject to such restric-

25(1941), 71 Que. K.B. 325.

[TRADUCTION] ... Mais bien que la communication de
la preuve soit une simple proc6dure, il n'en est pas moins
vrai que le droit de la Couronne de s'y refuser est une
question de prbrogative: ...

Dans l'arr8t R. c. Lanctot2 s, le juge Bond dit (A
la p. 332):
[TRADUCTION] II semble donc que selon la jurispruden-
ce-dont j'ai cit6 quelques arrts-la Couronne ne peut
etre contrainte de communiquer la preuve....

L'avocat des appelants pr6tend que cette ques-
tion ne semble pas avoir 6t6 soulev6e initialement
dans les objections formul6es par le Solliciteur
gbnbral contre les exigences du commissaire. Quoi
qu'il en soit, c'est une des questions constitution-
nelles formul6es devant cette Cour et elle a 6t6
express6ment examin6e en Cour d'appel; le juge
Par6 dit A cet 6gard:

Je suis donc d'avis que la loi provinciale sur les
commissions d'enquite et les pouvoirs attribu6s A un
commissaire en vertu de cette loi ne peuvent lier la
Couronne f6d6rale et le Commissaire-intim6 ne peut
exercer contre un ministre de la Couronne f6d6rale les
pouvoirs que lui attribuent les articles 7, 9, 10 et 11 de
cette loi. II faut souligner A ce sujet que les assignations
ordonnant au Solliciteur g6n6ral de comparaitre et de
produire les documents requis lui sont faites non pas
personnellement, mais en sa qualit6 de Solliciteur g6n6-
ral du Canada. D'ailleurs, il n'en pouvait 8tre autrement
puisque ce n'est qu'A ce titre qu'il a contr6le des docu-
ments exig6s.

Je r6pondrai donc eNonD A la quatridme
question.

Le privilige de la Couronne

La derniare question constitutionnelle vise la
port6e du privilege de la Couronne invoqu6 dans
P'int&rAt de la s6curit6 nationale. Cette question
m'amine A examiner les dispositions de l'art. 41 de
la Loi sur la Courfidirale:

41. (1) Sous r6serve des dispositions de toute autre
loi et du paragraphe (2), lorsqu'un ministre de la Cou-
ronne certifie par affidavit A un tribunal qu'un docu-
ment fait partie d'une cat6gorie ou contient des rensei-
gnements dont on devrait, A cause d'un int6r8t public
sp6cifi6 dans l'affidavit, ne pas exiger la production et la
communication, ce tribunal peut examiner le document
et ordonner de le produire ou d'en communiquer la

25 (1941), 71 B.R. 325.
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tions or conditions as it deems appropriate, if it con-
cludes in the circumstances of the case that the public
interest in the proper administration of justice outweighs
in importance the public interest specified in the
affidavit.

(2) When a Minister of the Crown certifies to any
court by affidavit that the production or discovery of a
document or its contents would be injurious to interna-
tional relations, national defence or security, or to feder-
al-provincial relations, or that it would disclose a confi-
dence of the Queen's Privy Council for Canada,
discovery and production shall be refused without any
examination of the document by the court.

Although this enactment is in the Federal Court
Act, the wording makes it clearly applicable to
"any court". This makes it applicable not only to
the provincial courts which are, in the main, courts
of general jurisdiction, federal and provincial, but
also to any official invested with the powers of a
court for the production of documents. I would in
this respect make the same reasoning as for the
availability of evocation: whenever the Commis-
sioner claims to exercise such powers he is subject
to the provisions applicable to a court in respect of
those powers.

Counsel for the appellants pointed out that the
Commissioner does not deny that he is subject to
the application of s. 41 of the Federal Court Act.
However, he has claimed the right to decide to
what extent the Solicitor General's objections
made by affidavit should be upheld, and the Court
was invited by counsel to examine all the docu-
ments filed with the motion, including the com-
plete transcript in thirty volumes of all of the
proceedings at the inquiry. In my view, such an
exhaustive examination of the voluminous exhibits
filed with the motion and therein referred to does
not come within the scope of the task assigned to
the judge called upon to decide whether a writ of
evocation should issue. Under the two-step proce-
dure contemplated by the Code of Civil Procedure,
the duty of the judge at the first hearing is
described as follows, in art. 847 C.C.P., second
paragraph:

The judge to whom the motion is presented cannot
authorize the issuance of a writ of summons unless he is
of opinion that the facts alleged justify the conclusions
sought.

teneur aux parties, sous r6serve des restrictions ou condi-
tions qu'il juge appropri6es, s'il conclut, dans les circons-
tances de l'esp6ce, que l'int6rit public dans la bonne
administration de la justice l'emporte sur l'intbrat public
sp6cifi6 dans l'affidavit.

(2) Lorsqu'un ministre de la Couronne certifie par
affidavit A un tribunal que la production ou communica-
tion d'un document serait pr6judiciable aux relations
internationales, A la d6fense ou A la s6curit6 nationale ou
aux relations f6d6rales-provinciales, ou d6voilerait une
communication confidentielle du Conseil priv6 de la
Reine pour le Canada, le tribunal doit, sans examiner le
document, refuser sa production et sa communication.

Bien que cette disposition fasse partie de la Loi
sur la Courfidirale, son libell6 la rend clairement
applicable A tout tribunal. Elle est donc applicable
non seulement aux cours provinciales qui sont pour
la plupart des cours de juridiction g6n6rale, f~d6-
rale ou provinciale, mais aussi A tout fonctionnaire
investi des pouvoirs d'un tribunal pour la produc-
tion de documents. Je ferai A cet 6gard le m6me
raisonnement que pour le droit au bref d'6vocation.
Dis que le commissaire invoque de tels pouvoirs, il
est assujetti aux dispositions applicables aux tribu-
naux A l'6gard de ces pouvoirs.

L'avocat des appelants fait observer que le com-
missaire ne nie pas 6tre assujetti A l'art. 41 de la
Loi sur la Cour fidorale. Toutefois celui-ci reven-
dique le droit de d6terminer dans quelle mesure les
objections formul6es par le Solliciteur g6n6ral dans
son affidavit doivent 8tre retenues et l'avocat a
engag6 la Cour A examiner tous les documents
d6pos6s avec la requete y compris la transcription
compl~te en trente volumes de toutes les proc6du-
res de l'enquite. A mon avis, un examen aussi
complet de la preuve volumineuse soumise avec la
requite et y mentionn6e, n'entre pas dans les fonc-
tions du juge appel6 A d6cider s'il y a lieu de
d6livrer un bref d'6vocation. Selon la proc6dure en
deux temps pr6vue par le Code de procidure civile,
le r6le du juge A la premiere audition est d6crit de
la fagon suivante au deuxibme alin6a de l'art. 847
C.p.c.:

Le juge A qui la requate est pr6sent6e ne peut autori-
ser la dblivrance du bref d'assignation que s'il est d'avis
que les faits all6gu6s justifient les conclusions recher-
ch6es.
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In my view this enactment does not require a
full examination of all the proceedings of the
Commissioner. It is sufficient to examine his terms
of reference and his impugned decisions in the
light of the facts alleged in the motion in order to
determine whether, taking for the moment those
facts as established, the issuance of the writ is
justified. It is not the duty of the Court at this
juncture to review all the proceedings of the Com-
missioner in order to decide immediately to what
extent the allegations of the motion are proved or
disproved by the complete record.

In my view, the effect of the above quoted
enactment is correctly stated by Deschenes J.A., as
he then was, in Cahoon v. Le Conseil de la Corpo-
ration des Inginieurs26, as follows (at pp. 212-13):

[TRANSLATION] It must therefore be held that, in
performing its duty under Art. 847(2) C.C.P., the Court
is fully entitled to refer to the documents that have been
filed in support of the motion, provided however that
these are authentic documents or exhibits the accuracy
of which is not in dispute between the parties. A fortiori
the Court may have recourse to them where, as here, the
applicant incorporates them into his motion and extracts
from them passages which he introduces into his actual
allegations.

Obviously, the judge hearing the motion for authori-
zation to issue the writ should not decide prematurely
the merits of the case, on the basis of his examination of
the documents produced by the applicant. However, he
may draw from them the conclusions he feels are neces-
sary in order to ascertain whether "the facts alleged
justify the conclusions sought" (art. 847(2) C.C.P.).

No question is raised as to the constitutional
validity and applicability of s. 41, and I find it
unnecessary to review the well known decisions of
the House of Lords in Duncan v. Cammell Laird
& Co. Ltd.27 and Conway v. Rimmer 2 8, in which
somewhat different views were taken of the nature
of the privilege in question at common law. Parlia-
ment has subsequently enacted explicit provisions
which spell out the law for Canada and the affida-

2 [19721 R.P. 209.
27 [1942] A.C. 624.
- [19681 A.C. 910.

A mon avis, cette disposition n'exige pas l'exa-
men complet de toutes les proc6dures du commis-
saire. II suffit d'examiner son mandat et ses d6ci-
sions attaqu6es A la lumibre des faits all6gu6s dans
la requete afin de d6terminer si, en tenant pour le
moment les faits all6gu6s pour av6rbs, la d61i-
vrance du bref se justifie. La Cour n'est pas tenue
A ce stade de passer en revue toutes les proc6dures
du commissaire afin de d6cider imm6diatement si
les all6gations formul6es dans la requ6te sont
6tay6es ou non par l'ensemble du dossier.

A mon avis, I'effet de la disposition pr6cit6e a
6t6 correctement d6fini par le juge Desch~nes si6-
geant alors en Cour d'appel, dans l'arrat Cahoon c.
Le Conseil de la Corporation des Inginieurs 26,

lorsqu'il a dit (aux pp. 212-213):

11 faut donc tenir que, dans l'accomplissement du
devoir que lui impartit l'article 847(2) C.p.c. le tribunal
a le droit entier de se r6f6rer aux pi6ces qui ont 6t6
produites au soutien de la requate, pourvu cependant
qu'il s'agisse de documents authentiques ou de pi6ces
dont I'exactitude ne soul6ve pas de ddbat entre les
parties. A fortiori le tribunal peut-il y avoir recours
lorsque, comme ici, le requbrant les incorpore A sa
requate et en extrait des passages qu'il introduit dans ses
all6gations m~mes.

Evidemment, il ne s'agit pas pour le juge saisi de la
requ8te en autorisation de d6livrance du bref de pr6ten-
dre d6cider pr6matur6ment du fond du litige A la faveur
de son examen des pices produites par le requbrant.
Mais il pourra en tirer les conclusions qui lui paraitront
s'imposer dans sa d6marche pour s'assurer si tles faits
all6gus justifient les conclusions recherch6esD (art.
847(2) C.p.c.).

Ni la constitutionnalit6 de l'art. 41 ni son appli-
cabilit6 ne sont contest6es et j'estime inutile de
passer en revue les arrits c616bres de la Chambre
des lords, dans les affaires Duncan v. Cammell
Laird & Co. Ltd." et Conway v. Rimmer 28, qui
donnent des points de vue diffbrents quant A la
nature du privilege en question en common law. Le
Parlement a par la suite 6dict6 des dispositions
expresses qui d6finissent le droit applicable au

26 [19721 R.P. 209.
27 [19421 A.C. 624.
- [1968] A.C. 910.
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vit submitted to the Commissioner was obviously
made under subs. 2 of s. 41. There was much
discussion at the hearing whether such an affidavit
is really conclusive or may somehow be challenged.
I do not find it necessary to decide this point
because, if such an affidavit can be challenged this
may be done only before a court of competent
jurisdiction and a commissioner is not such a court
and does not enjoy the powers of such a court.

Section 7 of the provincial Act purports to
confer upon a commissioner "all the powers of a
judge of the Superior Court in term" but this
cannot make him a superior court, as this is some-
thing a provincial legislature cannot do by reason
of s. 96 of the B.N.A. Act (see the recent judgment
of this Court in Attorney General of Quebec v.
Farrah 29). The Commissioner does not enjoy the
status of a superior court, he has only a limited
jurisdiction. His orders are not like those of a
superior court which must be obeyed without ques-
tion; his orders may be questioned on jurisdictional
grounds because his authority is limited. Therefore
his decisions as to the proper scope of his inquiry,
the extent of the questioning permissible, and the
documents that may be required to be produced,
are all open to attack, as was done before the
Ontario Divisional Court in Re Royal Commission
and Ashton 30 . In that case this was done by stated
case under some specific provisions of the Ontario
Public Inquiries Act. In the absence of similar
provisions in Quebec, evocation is the proper
remedy, just as certiorari was found proper by the
House of Lords in Rogers v. Secretary of State 3I.

Because a commissioner has only limited au-
thority he enjoys no inherent jurisdiction, unlike
superior courts which have such jurisdiction in all
matters of federal or provincial law unless specifi-
cally excluded. It is by virtue of this inherent
jurisdiction that superior courts have a general

29 [1978] 2 S.C.R. 638.
o (1975), 64 D.L.R. (3d) 477.

31 [1972] 2 All E.R. 1057.

Canada et il est 6vident que I'affidavit a t soumis
au commissaire en conformit6 du par. (2) de I'art.
41. On a longuement d6battu A I'audience la ques-
tion de savoir si ce genre d'affidavit est vraiment
concluant ou s'il peut 6tre contest6 de quelque
manidre. Je n'estime pas necessaire de trancher ce
point car si ce genre d'affidavit peut 8tre contest6,
ce ne peut 6tre que devant un tribunal comp6tent;
le commissaire n'est pas un tribunal comp6tent et
ne possbdt pas les pouvoirs d'un tel tribunal.

L'article 7 de la Loi provinciale pr6tend conf6rer
au commissaire atous les pouvoirs d'un juge de la
Cour supbrieure si6geant en terme, mais cela n'en
fait pas pour autant une cour superieure, puisque
ce n'est pas quelque chose que peut faire la 16gisla-
ture provinciale, vu l'art. 96 de I'A.A.N.B. (voir
l'arrat r6cent de cette Cour dans l'affaire Procu-
reur gindral du Quibec c. Farrah 29). Le commis-
saire n'a pas le statut d'une cour superieure, sa
comp6tence est limit6e. Ses ordonnances ne sont
pas sur un pied d'6galit6 avec celles d'une cour
supbrieure auxquelles il faut ob6ir sans discussion;
ses ordonnances peuvent 8tre contest6es sur des
moyens juridictionnels parce que ses pouvoirs sont
limit6s. Ses d6cisions relatives A la port6e de son
enqufte, A l'6tendue des interrogatoires autoris6s et
aux documents dont il peut ordonner la production
peuvent donc 8tre attaqubes comme cela s'est fait
devant la Cour divisionnaire de l'Ontario dans
l'affaire Re Royal Commission and Ashton3 0 .

Dans cette affaire-lI, le recours s'est exerc6 par
expos6 de cause conform6ment A certaines disposi-
tions expresses de The Public Inquiries Act de
l'Ontario. En l'absence de dispositions similaires
au Qu6bec, I'6vocation est le recours appropri6, au
mime titre que le certiorari jug6 appropri6 par la
Chambre des lords dans I'arret Rogers v. Secre-
tary of State I.

Puisqu'un commissaire n'a que des pouvoirs
limit6s, il ne possbde aucune comp6tence inh6-
rente, A la diff6rence des cours sup~rieures qui ont
une comp6tence dans toutes matibres de droit f6d6-
ral ou provincial A moins d'exclusion expresse.
C'est en vertu de cette comp6tence inh6rente que

29 [1978] 2 R.C.S. 638.
30 (1975), 64 D.L.R. (3d) 477.
31 [1972] 2 All E.R. 1057.
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superintending power over federal as well as pro-
vincial authorities, as held in Three Rivers Boat-
man (supra). It is unnecessary to decide in the
present case whether any possible attack against
an affidavit made under s. 41(2) of the Federal
Court Act comes within the exclusive jurisdiction
conferred upon the Trial Division of the Federal
Court by s. 18 of that Act, because I find it clear
that any jurisdiction for entertaining such attack
can only be found in a superior court. The Com-
missioner is therefore bound to accept the affidavit
as submitted unless it is set aside by a competent
court.

The Official Secrets Act

A special point has been made with reference to
some documents for which the Solicitor General's
affidavit claims Crown privilege in the interest of
national security but which the Commissioner has
obtained from other witnesses. The Commissioner
was of the view that the claim of privilege by
affidavit was ineffective. In the present case, those
documents had been entrusted by R.C.M.P. offi-
cers to members of police forces under provincial
authority. These documents were classified as
secret and stamped as such. They were com-
municated under obligation to preserve their confi-
dentiality. Counsel for the Commissioner sought to
defend his decision to make some of those docu-
ments public over the Solicitor General's objection,
not only on the basis that the affidavit became
ineffective when the Commissioner managed to get
the documents from other sources, but also on the
basis that any obligation of confidentiality
assumed by members of police forces under pro-
vincial authority disappeared in the face of orders
given by their provincial superiors. I find this an
untenable contention. Even apart from the provi-
sions of the Official Secrets Act, an employee's
duty of obedience towards his employer does not
mean that the latter has any power to compel his
employee to act in breach of a duty of confiden-
tiality. The medical director of a hospital cannot
release a doctor from his obligation of confiden-
tiality towards his patient, only the latter may
release him from his duty. Section 4 of the Official
Secrets Act makes it clear that it is the duty of

les cours sup6rieures ont un pouvoir g6n6ral de
surveillance sur les organismes f6d6raux et provin-
ciaux, comme le d6clare l'arrat Three Rivers
Boatman (pr6cit6). Il est inutile de d6cider en
l'esp~ce si la contestation d'un affidavit soumis en
vertu du par. 41(2) de la Loi sur la Courfidgrale
rel~ve de la comp6tence exclusive conf6r6e A la
Division de premiere instance de la Cour f6d6rale
par l'art. 18 de cette Loi, puisqu'il est 6vident, A
mon avis, que toute comp6tence A l'6gard de ce
genre de recours ne peut reposer que dans une cour
sup6rieure. Le commissaire doit donc accepter l'af-
fidavit tel que soumis A moins qu'il ne soit 6cart6
par un tribunal comp6tent.

La Loi sur les secrets officiels

Un argument particulier a t soulev6 A l'6gard
de certains documents pour lesquels l'affidavit du
Solliciteur g6n6ral a invoqu6 le privilege de la
Couronne dans l'int6ret de la s6curit6 nationale
mais que le commissaire a obtenus par l'interm6-
diaire d'autres t6moins. Le commissaire 6tait
d'avis que la r6clamation de ce privilege par affi-
davit restait sans effet. En l'esp6ce, ces documents
avaient 6t confibs par des officiers de la G.R.C. A
des membres de la Police provinciale. Ces docu-
ments 6taient class6s secrets et en portaient la
mention. Ils avaient 6t6 communiqu6s sous la con-
dition que l'on en prot6gerait la confidentialit6.
L'avocat du commissaire a pr6tendu d6fendre la
d6cision de ce dernier de rendre publics certains de
ces documents malgr6 les objections du Solliciteur
g6n6ral, non seulement au motif que l'affidavit
restait sans effet puisque le commissaire avait
r6ussi A obtenir les documents par d'autres sources,
mais aussi au motif que toute obligation de confi-
dentialit6 accept6e par des membres de la Police
provinciale disparaissait devant les ordres donn6s
par leurs sup6rieurs hi6rarchiques provinciaux.
Cette pr6tention est insoutenable. Abstraction
faite des dispositions de la Loi sur les secrets
officiels, le devoir d'obbissance d'un employ6 A
l'6gard de son employeur ne signifie pas que ce
dernier a un pouvoir quelconque d'obliger son
employ6 A violer le secret professionnel. Le direc-
teur d'un h6pital ne peut dispenser un m6decin du
secret professionnel A l'6gard de son patient, car
seul ce dernier peut le relever de cette obligation.
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every person who has in his possession information
entrusted in confidence by a government official
and subject to the Act, to refrain from com-
municating it to any unauthorized person. No
special form is prescribed for bringing this duty to
the attention of all concerned. The Commissioner
certainly could not brush aside the objection
because it was raised by affidavit and after he had
obtained possession of the documents. Whether
these were in fact subject to the Act will have to be
decided on the merits.

The Staying Order

As previously mentioned, the Court of Appeal
when ordering the issue of the writ also directed
that all proceedings in the inquiry be suspended.
Kaufman J.A. dissenting on that point said:

I would therefore allow the appeal in part, quash the
judgment a quo, and order that a writ do issue, enjoin-
ing the Respondent and his staff to transmit to the
Superior Court, within 15 days from the date of this
judgment, all documents, including transcripts of the
argument and evidence, which relate to information
given by the R.C.M.P. to other persons and which were
produced by them before the Commission. I would also
enjoin the Respondent and his staff from utilizing in any
form or manner the contents of these documents; nor
should the. Respondent and his staff attempt to obtain
this information by viva voce evidence or any other
means.

The majority felt that, in the circumstances, a
general staying order was preferable. The reasons
for this conclusion were expressed as follows by
Monet J.A.:

[TRANSLATION] The provisions of art. 848 C.C.P.,
which apply to all cases of evocation provided for in art.
846 C.C.P., are drafted in general terms and do not
confer, at least expressly, the power to "suspend the
proceedings in part".

Even if the Superior Court has this power-something
on which I am not expressing an opinion-the interests
of justice, in the circumstances of the case under review,
do not require that a dividing line be drawn, the accura-
cy of which may be subject to interpretation on the
question of which part of the proceedings should be
suspended. Rather than imposing on respondent is qua-

L'article 4 de la Loi sur les secrets officiels dit
clairement qu'il est du devoir de toute personne
ayant en sa possession des documents confidentiels
qui lui sont confi6s par un fonctionnaire et sont
assujettis A la Loi, de refuser de les communiquer
a une personne non autoris6e. Aucune proc6dure
particuliare n'est prescrite pour informer les int6-
ress6s de cette obligation. Le commissaire ne pou-
vait certainement pas 6carter l'objection parce
qu'elle avait 6t6 soulev6e par affidavit ni parce
qu'il avait par la suite obtenu les documents. S'ils
sont ou non assujettis A la Loi devra 8tre d6cid6 au
fond.

Le sursis

Comme je l'ai d6jA dit, la Cour d'appel en
ordonnant la d6livrance du bref a 6galement
ordonn6 la suspension de toutes les proc6dures
d'enquate. Le juge Kaufman, en d6saccord sur ce
point, dit:

[TRADUCTION] J'accueillerais donc l'appel en partie,
annulerais le jugement a quo, et ordonnerais l'6mission
du bref, enjoignant A l'intim6 et A son personnel de
transmettre A la Cour sup6rieure, dans les quinze jours
de la date du jugement, tous les documents, y compris la
transcription des d6bats et la preuve, qui se rapportent
aux renseignements donn6s par la G.R.C. A d'autres
personnes et qui ont 6t6 produits par ces derniAres
devant la Commission. J'interdirais 6galement A l'intim6
et A son personnel d'utiliser de quelque manibre que ce
soit le contenu de ces documents; ni I'intim6 ni son
personnel ne doivent essayer d'obtenir ces renseigne-
ments verbalement ou par d'autres moyens.

La majorit6 a conclu que, dans les circonstances,
il 6tait pr6f6rable d'ordonner le sursis sans restric-
tion. Les motifs de cette conclusion ont 6t6 expri-
m6s de la manibre suivante par le juge Monet:

Les dispositions de l'article 848 C.p.c., qui s'appli-
quent A tous les cas d'6vocation pr6vus A l'article 846
C.p.c., sont r6dig6es en termes g6n6raux et ne pr6voient
pas, A tout le moins express6ment, le pouvoir de esuspen-
dre en partie la proc6dures.

M~me si la Cour sup6rieure a ce pouvoir-ce sur quoi
je ne me prononce pas-les int6r8ts de la justice, dans
les circonstances du cas A l'6tude, ne commandent pas
que soit trac6e une ligne de d6marcation pouvant priter
A interpr6tation quant A sa nettet6 sur la question de
savoir quelle partie de la proc6dure doit 8tre suspendue.
Plut6t que d'imposer A l'intim6 As qualit6s le devoir de
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litis the duty to decide this question, it would be better
for the Superior Court to evoke the matter and rule on
the merits.

After lodging their appeal to this Court, the
appellants moved for an order limiting the suspen-
sion of the inquiry as suggested by Kaufman J.A.
This motion was unanimously dismissed by judg-
ment of the full Court dated March 21, 1978. The
Chief Justice expressed our unanimous opinion as
follows:

... There are serious jurisdictional and constitutional
questions involved in the appeal, questions to which the
Quebec Court of Appeal was sensitive, and I think the
proper course is not to truncate its order for the issue of
a writ of evocation and for suspension of the Keable
Commission's proceedings prior to the determination of
the appeal proper.

No other conclusion was possible at that time, if
only because the Commissioner's mandate was
challenged in its entirety. Having, however, come
to the conclusion that the attack fails save in some
respects, the question must now be considered in a
new light. The conclusion of this Court on the
validity of the mandate is, although pronounced in
appeal from interlocutory proceedings, a final
judgment on that point because this is a pure
question of law. Questions of fact remain to be
decided only in respect of the issues other than the
validity of the Commissioner's mandate.

The majority decision in the Court of Appeal
was based on a sound exercise of judicial discretion
in a case like this. However the issue as to the
validity of the Commissioner's mandate has now
been disposed of. It is therefore necessary to con-
sider whether the whole inquiry should remain
suspended while some secondary issues are being
litigated on the merits. At first sight, art. 848 of
the Code of Civil Procedure would appear to
contemplate a complete suspension of proceedings
because it reads:

848. The writ introductive of suit is addressed to the
opposite party and to the court, judge or functionary,
and it orders the suspension of all proceedings and the
transmission to the office of the Superior Court, within
the delay fixed, of the record in the case and all the
exhibits connected therewith.

juger cette question, il vaudrait mieux que la Cour
supbrieure 6voque l'affaire et statue sur le fond.

Aprbs l'introduction de leur pourvoi devant cette
Cour, les appelants ont demand6 que la suspension
de l'enqute soit restreinte de la manibre sugg6r6e
par le juge Kaufman. Cette requ8te a 6t6 unanime-
ment rejet6e par jugement de la Cour si6geant au
complet le 21 mars 1978. Le Juge en chef a
exprim6 l'opinion unanime de la manibre suivante:

... Ce pourvoi soulive de s6rieuses questions de juridic-
tion et d'interpr6tation de la constitution sur lesquelles
la Cour d'appel du Qu6bec s'est pench6e et j'estime qu'il
y a lieu de ne pas tronquer son arr~t ordonnant la
d6livrance du bref d'6vocation et la suspension des pro-
c6dures de la Commission Keable avant le jugement sur
le fond du pourvoi.

Aucune autre conclusion n'6tait possible A cette
6poque, ne serait-ce que parce que l'ensemble du
mandat du commissaire 6tait contest6. Toutefois
puisque je conclus que l'attaque doit 6chouer sauf
sur certains points, la question doit maintenant
8tre consid6r6e sous un nouveau jour. La conclu-
sion de cette Cour sur la validit6 du mandat, bien
que prononc6e en appel de proc6dures interlocutoi-
res, est un jugement d6finitif sur ce point puisqu'il
s'agit d'une pure question de droit. Il ne reste des
questions de fait A trancher que sur des points
autres que la validit6 du mandat du commissaire.

La d6cision majoritaire de la Cour d'appel repo-
sait sur un usage judicieux de sa discr6tion judi-
ciaire dans une affaire de ce genre. Aujourd'hui,
cependant, le litige sur la validit6 du mandat du
commissaire est termin6. II faut donc se demander
maintenant s'il y a lieu de prolonger la suspension
de toute l'enquEte jusqu'A ce que certaines ques-
tions secondaires soient tranch6es au fond. A pre-
mibre vue, I'art. 848 du Code de procidure civile
semble prbvoir la suspension compl6te des proc6-
dures, puisqu'il d6crbte:

848. Le bref introductif d'instance est adress6 A la
partie adverse, ainsi qu'au tribunal, au juge ou au
fonctionnaire, A qui il enjoint de suspendre toute proc6-
dure et de transmettre au greffe de la Cour supbrieure,
dans le d6lai imparti, le dossier de I'affaire et toutes les
pi6ces qui s'y rapportent.

252 A.G. OF QUE. AND KEABLE V. A.G. OF CAN. et al. Pigeon J. [1979]1I S.C.R.



P.G. DU QU. ET KEABLE C. P.G. DU CAN. et autres Le Juge Pigeon

It must however be noted that what is the
"'case" is not specified. It is clear that when the
validity of the Commissioner's mandate was in
issue, the "case" was the whole inquiry. But now
that this issue is being disposed of by the judgment
on this appeal, does the remaining "case" include
anything more than the specific decisions of the
Commissioner under attack, the subpoenas to the
Solicitor General and R.C.M.P. documents includ-
ing the transcript of the argument and evidence
relating thereto? I fail to see any reason for con-
struing art. 848 as preventing the Court from so
defining the "case". I would therefore allow the
appeal for the purpose of issuing a restricted stay-
ing order.

Conclusions

For those reasons, I would allow the appeal in
part and answer the constitutional questions stated
in this case as follows:

Question 1: Yes, to the following extent as concerns the
Royal Canadian Mounted Police, namely:
In paragraph a), the words "et la fr6quence
de leur utilisation" (and the frequency of
their use); in paragraph c), the words
"ainsi que la fr6quence de leur utilisation"
(and the frequency of their use); and para-
graph d).

Question 2: Yes.
Question 3: No.
Question 4: No.
Question 5: Yes.

I would direct that the suspension of proceed-
ings ordered by the Court of Appeal be limited to
proceedings in respect of matters relating to the
parts of the Commissioner's mandate found to be
ultra vires in the answer to the first constitutional
question and to the decisions of the Commissioner
under attack, to the subpoenas to the Solicitor
General and to R.C.M.P. documents including the
transcript of the argument and evidence relating
thereto and that such decisions, subpoenas and
documents be the record of the inquiry ordered to
be transmitted to the prothonotary of the Superior
Court.

There shall be no order as to costs.

11 faut toutefois remarquer que le texte ne dit
pas sp6cifiquement ce qu'est al'affaire. Il est 6vi-
dent que lorsque la validit6 du mandat du commis-
saire 6tait en litige, al'affaire, 6tait l'ensemble de
l'enquite. Mais maintenant que cette question est
tranch6e par l'arrt sur ce pourvoi, al'affaireD est-
elle autre chose que les d6cisions contest6es du
commissaire, les assignations au Solliciteur g6n6ral
et les documents de la G.R.C. y compris la trans-
cription des d6bats et des d6positions y aff6rents?
Je ne vois aucune raison d'interpr6ter l'art. 848 de
fagon A interdire A la Cour de d6finir ainsi al'af-
faire*. Je suis donc d'avis d'accueillir le pourvoi
aux fins de restreindre ainsi le sursis.

Conclusions

Par ces motifs, je suis d'avis d'accueillir le pour-
voi en partie et de r6pondre aux questions constitu-
tionnelles 6nonc6es en l'esp6ce de la manibre
suivante:
Question 1: Oui, dans la mesure suivante en ce qui

concerne la Gendarmerie royale du
Canada: A l'alin6a a), I'expression set la
fr6quence de leur utilisation,; A I'alin6a c),
I'expression cainsi que la fr6quence de leur
utilisationp; et I'alin6a d).

Question 2: Oui.
Question 3: Non.
Question 4: Non.
Question 5: Oui.

Je suis d'avis d'ordonner que la suspension des
proc6dures prescrite par la Cour d'appel soit res-
treinte aux proc6dures relatives aux parties du
mandat du commissaire d6clar6es ultra vires dans
la r6ponse A la premiare question constitutionnelle
ainsi qu'aux d6cisions contest6es du commissaire,
aux assignations au Solliciteur g6n6ral et aux
documents de la G.R.C. y compris la transcription
des d6bats et des d6positions y aff6rents; ces d6ci-
sions, assignations et documents constitueront le
dossier de l'enquAte dont la transmission au proto-
notaire de la Cour sup6rieure est ordonn6e.

II n'y aura aucune adjudication de d6pens.
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The judgment of Spence and Estey was deliv-
ered by

ESTEY J.:-I have had the opportunity of read-
ing the judgment of my brother, Pigeon J., and
with his disposition of this appeal I am respectfully
in complete agreement. Reference is made in those
reasons to the judgments of this Court in Faber v.
The Queen 2 , and Di Iorio v. Warden of the
Common Jail of Montreal33 , in determining "the
validity of the Commission's mandate to the extent
that it is for an enquiry into specific criminal
activities".

Holding as I do to the view that a Province may
not in the guise of acting within its legislative
authority under s. 92(14) invade the exclusive
federal power under s. 91(27), I feel compelled to
make the following observations with respect to
those two authorities as they may apply to this
appeal. There can be no debate at this stage of our
constitutional development that the position of the
federal Parliament with reference to the legislative
power in relation to criminal procedure and crimi-
nal law is exclusive and may not be eroded or
undermined by a purported exercise of legislative
or executive authority in relation to "the adminis-
tration of justice in the Province". I do not read
the Di Iorio case, supra, as going so far as to
permit the invasion by provincial action of the
sanctity of the right to remain silent during what is
in truth and substance a criminal investigation.
The investigation of the incidence of crime or the
profile and characteristics of crime in a province,
or the investigation of the operation of provincial
agencies in the field of law enforcement, are quite
different things from the investigation of a precise-
ly defined event or series of events with a view to
criminal prosecution. The first category may
involve the investigation of crime generally and
may be undertaken by the invocation of the pro-
vincial enquiry statutes. The second category
entails the investigation of specific crime, the
procedure for which has been established by Par-
liament and may not be circumvented by provin-
cial action under the general enquiry legislation

32 [1976] 2 S.C.R. 9.
3 [19781 1 S.C.R. 152.

Les motifs des juges Spence et Estey ont 6t6
rendus par

LE JUGE ESTEY-J'ai eu l'occasion de lire les
motifs r6dig6s par mon collogue le juge Pigeon et,
avec 6gards, je suis entidrement d'accord avec sa
conclusion. Dans ses motifs, il se r6fbre aux arr~ts
suivants de cette Cour, Faber c. La Reine3 2 et Di
Iorio c. Gardien de la prison commune de
Montrial3 , pour d6terminer ala validit6 du
mandat de la Commission dans la mesure oil il
s'agit d'une enqubte sur des activit6s criminelles
sp6cifi6esz.

Puisqu'd mon avis, une province ne peut, sous le
couvert du pouvoir l6gislatif qui lui est conf6r6 par
le par. 92(14), empi6ter sur le pouvoir exclusif
f6d6ral aux termes du par. 91(27), je tiens i faire
les remarques suivantes sur ces deux arrats et leur
application en l'esp6ce. II est indiscutable, au stade
actuel de notre 6volution constitutionnelle que le
Parlement f6d6ral a tin pouvoir l6gislatif exclusif
en matibre de proc6dure criminelle et de droit
criminel qui ne saurait 8tre diminu6 ou sap6 par le
pr6tendu exercice du pouvoir l6gislatif ou ex6cutif
en matibre d'aadministration de la justice dans la
province,. Je n'interprite pas l'arr6t Di Iorio, pr6-
cit6, comme allant jusqu'A permettre A une pro-
vince de porter atteinte au droit sacr6 de garder le
silence pendant ce qui est en fait une enqu8te
criminelle. Une enqu8te sur l'incidence des crimes
ou sur l'ensemble des caract6ristiques des crimes
dans une province, ou une enquite sur le fonction-
nement des forces de l'ordre provinciales sont des
choses bien diff6rentes d'une enquate sur un 6v6ne-
ment d6fini de faqon pr6cise ou sur une s6rie
d'6vnements, en vue d'intenter des poursuites cri-
minelles. La premiere cat6gorie peut comprendre
des enquites sur les crimes en g6n6ral et on peut
les entreprendre aux termes de la 16gislation pro-
vinciale sur les enquites. La seconde cat6gorie
exige qu'on enqu~te sur des crimes pr6cis. Le
Parlement a 6tabli la proc6dure A cet 6gard et
f'action provinciale aux termes de la l6gislation
g6nbrale sur les enqu~tes ne saurait pas plus y faire
6chec que dans le cas des principes fondamentaux

32 [1976] 2 R.C.S. 9.
3 [1978] I R.C.S. 152.
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any more than the substantive principles of crimi-
nal law may be so circumvented.

The only room left for debate is where the line
between the two shall be drawn. The difficulty in
ascertaining and describing this line is matched by
the importance of doing so. The judgment of this
Court in Faber, supra, from a technical viewpoint
went off on the ground that the application for
writ of prohibition restraining the coroner was
made to the wrong court. It must at the same time
be acknowledged that the substantial thrust of the
majority decision was that the nature of the coro-
ner's investigation had shifted "from investigation
of crimes to investigation of everything that is not
natural or purely accidental . . ." ; and later, in the
judgment of de Grandpr6 J. speaking for the
majority (there were four dissents):

... the coroner is not now a part of the structure of
criminal justice. The link was completely severed in
1892, and subsequent legislative changes have only
made this fact more apparent. The traditional role of the
coroner, as it existed in England, disappeared, and was
replaced by a duly Canadianized function, one which
was not primarily of a criminal nature, but came to have
a social context. (at p. 30)

There have been several earlier judicial disserta-
tions in other courts on the legal characterization
of the coroner's inquest, and, generally, it may be
said that the main stem of the classification or
characterization was the absence of a lis and that
there was no accused and no charge. Indeed, this
Court in Batary v. Attorney General for Sas-
katchewan et al. 3, found that the characterization
in law of a coroner's inquest may well depend upon
the timing of the laying of a charge or the prefer-
ring of an indictment. In the Batary case, supra,
this Court found that a writ of prohibition should
indeed issue against the coroner on the application
of one of several persons arrested in connection
with the death of a person which was being investi-
gated by the coroner and in the course of which
investigation the accused applicant had been sub-
poenaed to appear before the coroner for examina-
tion as a witness in the proceedings. The coroner
ruled that the applicant under subpoena and crimi-
nal charge was a compellable witness but this

- [1965] S.C.R. 465.

du droit criminel.

Seule la ligne de d6marcation entre ces deux
pouvoirs peut 8tre discut6e. Il est tout aussi diffi-
cile de tracer cette ligne et de l'illustrer qu'il est
important de le faire. L'arrat de cette Cour dans
l'affaire Faber, pr6cit6e, d'un point de vue proc6-
dural, se fonde sur le motif que la requate en
prohibition contre le coroner n'6tait pas adress6e
au bon tribunal. 11 faut 6galement reconnaitre que
le point essentiel du jugement de la majorit6 6tait
que la nature de l'enquite du coroner 6tait pass6e
de <la recherche du crime A la recherche de tout ce
qui n'est pas naturel ou purement accidentel . . . .
Plus loin, le juge de Grandprb dit ceci, au nom de
la majorit6 (il y avait quatre dissidences):

... le coroner ne fait plus partie de l'appareil judiciaire
p6nal. En 1892, il y a eu c6sure compl6te, et les modifi-
cations 16gislatives subs6quentes n'ont fait que la rendre
plus 6vidente. Le r6le traditionnel du coroner, tel que le
connaissait l'Angleterre, disparait pour 8tre remplac6
par un r6le dfiment canadianis6, r6le qui n'est pas
d'abord et avant tout d'ordre criminel mais qui devient
r6le social. (A la p. 30)

D'autres tribunaux avaient d6jA dissert6 sur la
question de la nature de l'enquite du coroner et on
peut dire qu'en r6gle g6n6rale, I'616ment commun
essentiel de la d6finition ou de la caract6risation
est l'absence de litige, d'accus6 et d'accusation.
D'ailleurs, cette Cour, dans l'arrat Batary c. Pro-
cureur gindral de la Saskatchewan et autres , a
conclu que la nature juridique de l'enqute du
coroner peut fort bien d6pendre du moment de
l'inculpation ou du d6p6t de l'acte d'accusation.
Dans l'arrat Batary, pr6cit6, cette Cour a conclu
qu'il y avait lieu de d6livrer un bref de prohibition
contre le coroner sur requate d'une des personnes
arr8t6es A la suite d'un d6cks sur lequel le coroner
enquitait, alors qu'au cours de l'enquite, le requb-
rant accus6 avait 6t6 assign6 A comparaitre devant
le coroner comme t6moin dans les proc6dures. Le
coroner avait d6cid6 que le requbrant assign6 et
mis en accusation 6tait un t6moin contraignable,
mais cette Cour en a d6cid6 autrement. La majo-
rit6 dans Faber, pr6cit6, a fait une distinction entre

34 [1965] R.C.S. 465.
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Court found otherwise. In the Faber case, supra,
the Batary judgment was distinguished by the
majority judgment in this Court on the footing
that the applicant for prohibition, Faber, had not
at the time he was required to testify before the
coroner been charged with an offence in connec-
tion with the death under investigation before the
coroner. The circumstance, sometimes almost acci-
dental or at least undirected, of the existence or
non-existence of a charge by indictment, informa-
tion or otherwise, is not, in my view, of controlling
significance when determining the constitutional
status of a process such as we are now considering.

In Di lorio, supra, the subject of the proceed-
ings was, as pointed out by my brother, Pigeon J.,
"an inquiry into organized crime". The mandate of
the Commission of Enquiry was expressed this
way:
That in the fight against organized crime, the Quebec
Police Commission shall make an enquiry into the
activities of any organizations or systems including their
ramifications . . ."

Two things are abundantly clear from the terms of
the mandate as they are in part set forth in the
report at p. 181:

(a) The Quebec Police Commission was direct-
ed to enquire into the activities of unspecified
organizations or systems where such operate "in
illegal gaming and betting, etc."; and,

(b) That the Commission, upon completing its
investigation, shall submit a "written report set-
ting forth the findings" which it will have made.

This Court found that such executive direction by
a Province to a provincially constituted enquiry
was constitutionally valid.

The nature of the directed enquiry now before
this Court is generically similar to the Di lorio
enquiry in that:

(a) The Commission is directed to investigate
certain specified activities of the Police of the
City of Montreal, the Quebec Police Force and
the Royal Canadian Mounted Police; and

[TRANSLATION] (b) "to make recommendations
on the measures to be taken to ensure that any

cette affaire et l'affaire Batary, au motif que
Faber, qui demandait un bref de prohibition,
n'6tait pas accus6 d'une infraction en rapport avec
le d6cks lorsqu'il a 6t6 assign6 A t6moigner devant
le coroner qui menait I'enquete A cet 6gard. L'exis-
tence ou l'inexistence, parfois presque fortuite ou
du moins indirecte, d'une inculpation par acte
d'accusation, d6nonciation ou autrement ne consti-
tue pas, A mon avis, un facteur d6cisif pour d6ter-
miner le statut constitutionnel d'un processus
comme celui qui nous est soumis.

Dans I'affaire Di lorio, pr6cit6e, les proc6dures
en cause, comme I'a fait remarquer le juge Pigeon,
visaient aune enquite sur le crime organis6z. Le
mandat de la Commission d'enquite 6tait d6fini
comme suit:
Que dans la lutte contre le crime organis6, la Commis-
sion de Police du Qu6bec fasse enquate sur les activit6s
des organisations ou r6seaux, [leurs] ramifications .. ..

Deux points ressortent clairement des termes du
mandat cit6 en partie A la p. 181 du recueil:

a) La Commission de Police du Qu6bec devait
faire enquate sur les activit6s d'organisations ou
r6seaux non d6nomm6s dans la mesure oi ils
op6raient adans les domaines du jeu et du pari
ill6gaux, etc.D; et
b) La Commission, aprbs enquate, devait sou-
mettre un arapport 6crit exposant les constata-
tionsp qui auraient 6t faites.

Cette Cour a conclu que pareil ordre administratif
donn6 par une province A une commission d'en-
quite cr66e par elle est constitutionnel.

L'enquate ordonn6e en l'esp6ce est du m6me
genre que l'enquite Di lorio, en ce que la Commis-
sion a le mandat:

a) de faire enquite sur des activit6s donn6es du
Service de police de la Communaut6 urbaine de
Montr6al, de la Silret6 du Qu6bec et de la
Gendarmerie royale du Canada; et

b) cde faire des recommandations sur les mesu-
res A prendre pour 6viter que les actes ill6gaux

256 A.G. OF QUE. AND KEABLE V. A.G. OF CAN. et al. Estey J. [1979] 1 S.C.R.



[1979] 1 R.C.S. P.G. DU QUA. ET KEABLE C. P.G. DU CAN. et autres Le Juge Estey 257

illegal or reprehensible acts the Commission
uncovers will not be repeated in future;"

It is equally clear in both instances that the
mandate could not be performed by the enquiry
tribunal without an investigation into specific
instances of alleged criminal activities or at least
events and circumstances in the course of which it
is alleged offences had been committed.

In my view, the "administration of justice"
authorizes and indeed requires a province to estab-
lish, maintain and operate such facilities as may
from time to time be necessary and advisable for
the proper and effective enforcement of the crimi-
nal law. That is not to say that only these activities
are embraced in the expression "administration of
justice". On the other hand, it is not only the
Province and its agencies which may be concerned
with the enforcement of the criminal law. It is
equally clear that s. 92(14) does not authorize the
Province to legislate with respect to criminal
procedure directly or indirectly. It is the Criminal
Code which sets forth the procedure prescribed by
the sovereign authority, the Parliament of Canada,
and which is to be followed in the investigation of
crime and in the prosecution of ensuing charges.
The Province, in the discharge of its role under s.
92(14) of The British North America Act may be
required, or may find it convenient, to examine by
the usual executive agencies or by a commission of
enquiry, the operation of its policing facilities and
personnel, and the prevalence of crime and its
nature in the Province. Such was the case before
the Court in Di Iorio, supra. At the other end of
the scale, the enforcement agencies of the Province
may of course investigate allegations or suspicions
of specific crime with a view to the enforcement of
the criminal law by prosecution. This investigation
must be in accordance with federally prescribed
criminal procedure and not otherwise, as for exam-
ple, by coercive enquiry under general enquiry
legislation of the Province.

In the middle of the scale is the situation facing
the Court in this proceeding. The Province has set
out to investigate the operations of provincial and
municipal police apparatus in relation to certain

ou r6pr6hensibles que d6couvre la Commission
ne se reproduisent A I'avenir;D

Il est tout aussi 6vident dans les deux cas que la
commission d'enquate ne peut s'acquitter de son
mandat sans faire enqu~te sur des cas pr6cis de
pr6tendues activit6s criminelles ou tout au moins
sur des 6v6nements et circonstances dans lesquels
il est all6gu6 que des infractions ont 6t6 commises.

A mon avis, une province peut, et m8me doit,
aux fins de al'administration de la justice,, cr6er et
administrer ce genre d'organismes lorsqu'ils s'av6-
rent n6cessaires et utiles A l'application efficace et
r6gulibre du droit criminel. Je ne veux pas dire
pour autant que ce sont les seules activit6s compri-
ses dans l'expression aadministration de la justiceo.
En revanche, ce n'est pas la province seule (et les
organismes qu'elle cr6e) qui a A s'occuper de l'ap-
plication du droit criminel. Il est tout aussi 6vident
que le par. 92(14) n'autorise pas la province A
16gif6rer directement ou indirectement sur la pro-
c6dure criminelle. C'est le Code criminel qui
6nonce la proc6dure prescrite par I'autorit6 souve-
raine, le Parlement du Canada, et cette proc6dure
doit 6tre respect6e dans les enqu~tes sur les crimes
et les poursuites en d6coulant. Dans l'accomplisse-
ment du r6le que lui fixe le par. 92(14) de I'Acte
de l'Amirique du Nord britannique, la province
peut 6tre oblig6e, ou elle peut juger utile, de faire
examiner, par les organismes ex6cutifs habituels
ou par une commission d'enqute, le fonctionne-
ment mat6riel de sa police et les activit6s du
personnel policier et la fr6quence des crimes dans
la province ainsi que leur nature. C'6tait le point
soumis A la Cour dans Di Iorio, pr6cit6. A l'op-
pos6, les forces de l'ordre provinciales peuvent
6videmment faire enquite sur les all6gations ou
souppons de crimes pr6cis dans le but d'intenter
des poursuites en vertu du droit criminel. Ces
enquites doivent suivre la proc6dure criminelle
prescrite par le Parlement f6d6ral et rien d'autre,
comme, par exemple recourir A une enqufte coerci-
tive en vertu de la l6gislation g6n6rale provinciale
sur les enquites.

Entre ces deux extremes, on trouve la situation
soumise A la Cour en I'espice. La Province a
entrepris de faire enquite sur les activit6s de l'ap-
pareil policier provincial et municipal relativement
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specific events which have obvious criminal conno-
tations. Each such enterprise when undertaken by
a province must be examined in its own particular
circumstances. Where the object is in substance a
circumvention of the prescribed criminal proce-
dure by the use of the enquiry technique with all
the aforementioned serious consequences to the
individuals affected, the provincial action will be
invalid as being in violation of either the criminal
procedure validly enacted by authority of s.
91(27), or the substantive criminal law, or both.
Where, as I believe the case to be here, the sub-
stance of the provincial action is predominantly
and essentially an enquiry into some aspects of the
criminal law and the operations of provincial and
municipal police forces in the Province, and not a
mere prelude to prosecution by the Province of
specifc criminal activities, the provincial action is
authorized under s. 92(14).

One of the main bastions of the criminal law is
the right of the accused to remain silent. In the
coldest practical terms, that right, so long as it
remains unaltered by Parliament, may not be
reduced, truncated or thinned out by provincial
action.

On the other hand, to strip a province of the
right to investigate the operations of provincial and
municipal police in the detection of crime and the
enforcement of the criminal law would be to put a
serious impediment in the path of those authorities
charged with "the administration of justice"
within the Province and I would not readily find
such an interpretation to be appropriate in the
application of these competing subsections of ss.
91 and 92. This right or authority on the part of
the Province in relation to s. 92(14) does not by a
back door, as it were, lead to a right to investigate
a validly established federal organization, includ-
ing a federal police organization. That is not to say
that where members of such a federally organized
force offend the criminal law, the ordinary agen-
cies of criminal investigation and law enforcement
within the Province would not operate as in the
case of any other individuals. There may be cir-
cumstances in those Provinces which have contrac-
tual or other arrangements with the federal gov-
ernment with reference to the maintenance of

A des 6v6nements pr6cis qui ont des connotations
criminelles 6videntes. Il convient d'examiner
chaque entreprise provinciale de ce genre dans son
contexte. Lorsque le but fondamental est de con-
tourner la proc6dure criminelle prescrite par le
moyen de 1'enqu~te, avec, pour les personnes
vis6es, toutes les graves cons6quences susmention-
n6es, I'action provinciale est invalide car elle viole
soit la proc6dure criminelle validement adopt6e en
vertu du par. 91(27), soit le droit criminel positif,
soit les deux. Lorsque, comme je crois que c'est le
cas en l'esp6ce, I'action provinciale est de fagon
pr6dominante et fondamentale une enquite sur des
aspects du droit criminel et sur les activit6s des
forces policidres provinciales et municipales, et non
un simple pr6lude A des poursuites intent6es par la
province pour activit6s criminelles pr6cises, I'ac-
tion provinciale est autoris6e par le par. 92(14).

Un des principaux bastions du droit criminel est
le droit de l'accus6 de se taire. En termes prati-
ques, tant que ce droit n'est pas modifi6 par le
Parlement, il ne peut 8tre diminu6, tronqu6 ni
alt6r6 par une province.

Par contre, si l'on retirait A une province le droit
d'enquiter sur les activit6s de la police provinciale
et municipale charg6e de pr6venir et de r6primer le
crime et d'appliquer le droit criminel, on ferait
s6rieusement obstacle aux autorit6s charg6es de
al'administration de la justice, dans la province et
je n'en viendrais pas volontiers A conclure que cette
interpr6tation constitue l'application correcte des
paragraphes rivaux des art. 91 et 92. Ce droit ou
pouvoir de la province, par rapport au par. 92(14),
ne peut conduire, par des moyens d6tourn6s, au
droit d'enquiter sur un organisme f6d6ral valide-
ment 6tabli, y compris une organisation policiare
f6d6rale. Cela ne veut pas dire pour autant que, si
les membres de la police f6d6rale enfreignent le
droit criminel, les organismes provinciaux habi-
tuellement charg6s des enquates criminelles et de
l'application de la loi dans la province ne peuvent
prendre les mesures voulues, comme dans le cas de
toute autre personne. 11 se peut que d'autres princi-
pes s'appliquent dans le cas des provinces qui ont
conclu des ententes contractuelles ou autres avec le
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police forces which will call into question different
principles, but with which we are not here
concerned.

It is my view, therefore, that a province may
investigate an identified crime in the manner and
through the procedures prescribed by Parliament,
remaining free in the directing of its forces
engaged in the administration of justice within the
Province to investigate crimes and criminal activi-
ties generally and the operations of provincially
organized agencies engaged in law enforcement;
but neither plenary authority may investigate the
undertaking of an agency validly established by
the other plenary authority. The dividing line will
at all times be difficult to establish. This is an
unhappy characteristic of constitutional law and
its application. Difficulty in ascertaining the pre-
cise boundary in specific circumstances is no
reason to withdraw from the responsibility of
enunciating a constitutional doctrine which recog-
nizes the validity of the exclusive authorities in the
subsections of ss. 91 and 92 respectively.

I add these few words in these proceedings
because of the tendency which may develop to
construe the aforementioned judgments of this
Court as necessarily indicating a hardening into
what might be construed as an arbitrary principle
available in a slide rule sense for the determination
of appropriate provincial or federal actions in
related but not necessarily parallel circumstances.

PRATTE J.:-I have read the reasons proposed
to be delivered by my brother Pigeon and in which,
in answer to the first constitutional question, he
expresses the view that the mandate was valid
except as concerns the Royal Canadian Mounted
Police and to the extent indicated by him.

Had it not been for the majority decision of this
Court in the case of Faber v. The Queen", I would
have answered this first question differently. I
would have said that the Commission's mandate
was in excess of provincial powers to the extent
that it provides for a coercive inquiry which is

3 [1976] 2 S.C.R. 9.

gouvernement f6d6ral pour le maintien des forces
de l'ordre, mais il ne s'agit pas de cela en l'esp6ce.

Je suis donc d'avis qu'une province peut faire
enquite sur un crime donn6 de la maniere et selon
les proc6dures prescrites par le Parlement, tout en
6tant libre d'ordonner aux organismes charg6s de
l'administration de la justice dans la province, de
faire enquate sur les crimes et actes criminels en
g6n6ral et les activitbs des forces de l'ordre organi-
s6es dans la province; toutefois ni l'une ni l'autre
de ces autorit6s souveraines ne peut faire enquate
sur le fonctionnement d'un organisme validement
6tabli par l'autre. La ligne de d6marcation sera
toujours difficile A tracer. C'est une des caractbris-
tiques malheureuses du droit constitutionnel et de
son application. L'existence de cette difficult6 dans
certains cas ne justifie pas que l'on rejette la
responsabilit6 d'6noncer une doctrine constitution-
nelle qui reconnait la validit6 des pouvoirs exclusifs
conf6rbs respectivement par les art. 91 et 92.

J'ai ajout6 ces quelques mots en l'esp6ce pour
rem6dier A la tendance qui pourrait voir jour d'in-
terpr6ter les jugements susmentionn6s de cette
Cour comme indiquant n6cessairement un durcis-
sement de ce que l'on pourrait comprendre comme
un principe arbitraire qui permettrait par une for-
mule rigide de d6terminer la validit6 des interven-
tions provinciales ou f6d6rales dans des circons-
tances connexes, mais pas n~cessairement pa-
rallbles.

LE JUGE PRATTE-J'ai lu les motifs de mon
coll~gue le juge Pigeon. En r6ponse A la premiere
question constitutionnelle, il exprime l'avis que le
mandat du commissaire est valide sauf en ce qui
concerne la Gendarmerie royale du Canada et
dans la mesure o6 il l'indique.

Si ce n'6tait la d6cision de la majorit6 de cette
Cour dans l'affaire Faber c. La Reine 31, je r6pon-
drais de fagon diff6rente A cette premibre question.
Je dirais que le mandat de la Commission outre-
passe la comp6tence provinciale dans la mesure oil
il pr6voit la tenue d'une enquite coercitive dont

3s [1976] 2 R.C.S. 9.
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essentially aimed at investigating specific crimes
and searching for their authors. However, in the
light of the decision in the Faber case, I feel
obligated to answer this constitutional question in
the manner proposed by Pigeon J.

As to the other points raised in the appeal, I
agree with Pigeon J.

Appeal allowed in part.
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l'objet v6ritable est l'investigation de crimes pr6cis
et la recherche de leurs auteurs. Cependant, 6tant
donn6 I'arrat Faber, je me sens tenu de r6pondre A
cette question constitutionnelle ainsi que le pro-
pose le juge Pigeon.

Pour ce qui est des autres questions soulev6es
dans le pourvoi, je suis d'accord avec le juge
Pigeon.

Pourvoi accueilli en partie.
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Her Majesty The Queen Appellant;

and

Claude Moreau Respondent.

1978: March 15; 1978: October 17.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Criminal law - Breathalyser test - Approved
instrument - Instrument's margin of error - Evidence
to the contrary - Criminal Code, R.S.C. 1970, c. C-34,
ss. 236, 237.

Appeal - Summary conviction offence - Question
of law - Criminal Code, R.S.C. 1970, c. C-34, s.
771(1)(a) - Supreme Court Act, R.S.C. 1970, c. S-19
(as amended by 1974-75-76 (Can.), c. 18, s. 5), s. 41(3).

Respondent was found guilty, on summary conviction,
of driving a motor vehicle having consumed a quantity
of alcohol exceeding 80 milligrams in 100 millilitres of
blood. The certificate of a qualified technician, who had
used a Borkenstein Breathalyser, an approved instru-
ment under s. 237(6) Cr.C., showed that respondent had
90 milligrams of alcohol in 100 millilitres of blood, and
the latter was found guilty by a municipal judge. On
appeal to the Superior Court by way of trial de novo an
expert witness testified that Borkenstein Breathalysers
were subject to a possible margin of error of 10 milli-
grams, more or less, and the judge was of the view that
this uncontradicted testimony was "evidence to the con-
trary" within the meaning of s. 237(l)(c) Cr.C. and
sufficient to raise a reasonable doubt justifying acquit-
tal. The majority of the Court of Appeal affirmed the
judgment of the Superior Court on the sole ground that
no question of law was involved and that consequently
the Crown had no right of appeal. This Court, having
granted the Crown leave to appeal that decision under s.
41(3) of the Supreme Court Act, must decide whether
the evidence of the expert witness is evidence to the
contrary within the meaning of the Code and whether a
question of law is raised.

Held (Laskin C.J. and Spence, Dickson and Estey JJ.
dissenting): The appeal should be allowed.

Per Martland, Ritchie, Pigeon, Beetz and Pratte JJ.:
In order to comply with the wording of s. 237(l)(c)

Sa Majest6 La Reine Appelante;

et

Claude Moreau Intimi.

1978: 15 mars; 1978: 17 octobre.

Pr6sents: le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Droit criminel - Alcootest - Instrument approuvi
- Marge d'erreur de l'instrument - Preuve contraire
- Code criminel, S.R.C. 1970, chap. C-34, art. 236,
237.

Appel - Infraction punissable sur diclaration som-
maire de culpabiliti - Question de droit - Code
criminel, S.R.C. 1970, chap. C-34, art. 771(1)a) - Loi
sur la Cour suprime, S.R.C. 1970, chap. S-19 (modifii
par 1974-75-76 (Can.), chap. 18, art. 5), art. 41(3).

L'intim6 a 6t inculp6, sur d6claration sommaire de
culpabilit6, d'avoir conduit un v6hicule A moteur alors
qu'il avait consomm6 une quantit6 d'alcool d6passant 80
milligrammes d'alcool par 100 millilitres de sang. Le
certificat d'un technicien qualifi6, 6tabli A l'aide d'un
ivressomtre Borkenstein, un instrument approuv6 aux
termes du par. 237(6) C.cr., d6montrait que l'intim6
avait un taux d'alcool6mie de 90 milligrammes par 100
millilitres de sang, et ce dernier a t6 d6clar6 coupable
par un juge municipal. En appel en Cour superieure, par
voie de procks de novo, un expert a t6moign6 que les
ivressombtres Borkenstein 6taient sujets A une marge
d'erreur de 10 milligrammes, en plus ou en moins, et le
juge a consid6r6 que ce t6moignage non contredit consti-
tuait une apreuve contraires aux termes de l'al. 237(l)c)
C.cr. et suffisait A soulever un doute raisonnable justi-
fiant l'acquittement. La majorit6 de la Cour d'appel a
confirm6 le jugement de la Cour sup6rieure pour le seul
motif que l'appel ne comportait aucune question de droit
et que, par cons6quent, le ministbre public n'avait pas de
droit d'appel. Cette Cour, ayant autoris6 le minist~re
public aux termes du par. 41(3) de la Loi sur la Cour
supreme a se pourvoir contre cet arrit, doit d6terminer
si le t6moignage de l'expert constitue une preuve con-
traire au sens du Code et si une question de droit est
soulev6e.

Arret (le juge en chef Laskin et les juges Spence,
Dickson et Estey 6tant dissidents): Le pourvoi doit tre
accueilli.

Les juges Martland, Ritchie, Pigeon, Beetz et Pratte:
Aux termes de l'al. 237(1)c) C.cr., une preuve contraire
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Cr.C., evidence to the contrary has to be evidence which
tends to establish that the proportion of alcohol in the
blood of the accused at the time when the offence was
alleged to have been committed was not the same as that
indicated by the result of the chemical analysis. The
evidence adduced through the expert witness's testimony
in the case at bar is not aimed at rebutting the presump-
tion provided for in the Code but at denying its very
existence. Such evidence is not evidence to the contrary
when its only effect is to demonstrate in general terms
the possible uncertainty of the scheme or the inherent
fallibility of instruments which are approved under
statutory authority. Instruments approved under statu-
tory authority cannot be assimilated to ordinary instru-
ments. Parliament must be taken to have made allow-
ance for these limitations inherent in all instruments
when it provided for the analysis of breath samples by
way of approved instruments and to have wanted its
precise prohibition to be exactly enforceable.

Secondly, since the main issue hinges upon the inter-
pretation of a provision of the Criminal Code: what is
capable of being evidence to the contrary, it raises a
question of law.

Per Laskin C.J. and Spence, Dickson and Estey JJ.,
dissenting: None of the Crown's submissions raises a
question of law once it is accepted that the expert
evidence of the defence was admissible and relevant.
The weight of evidence and its sufficiency to raise a
doubt are common instances of matters which do not
give rise to any question of law. On the other hand, the
accused is not to be condemned by an unchallengeable
certificate based on the use of a fallible machine. It
must not be assumed in the absence of Crown evidence
to this effect that the qualified technician had taken into
account the possible margin of error of the instrument.
It would require much more express words than are
found in s. 237(1)(c) Cr.C. to conclude that the accused
cannot challenge the results of the chemical analysis by
challenging the accuracy of the approved instrument
which produced them.

[R. v. Davis (1973), 14 C.C.C. (2d) 513, discussed; R.
v. Gaetz (1972), 8 C.C.C. (2d) 3; Shafer v. Regina
(1971), 5 W.W.R. 692; R. v. Westman (1973), 11
C.C.C. (2d) 355; R. v. Falkenham (1974), 22 C.C.C.
(2d) 385, referred to.]

APPEAL from a decision of the Court of
Appeal of Quebec' affirming a judgment of the
Superior Court, Criminal side, allowing an appeal

' [1977] C.A. 409.

doit 6tre une preuve tendant a d6montrer que le taux
d'alcool6mie de l'accus6 au moment de l'infraction a116-
gu6e ne correspond pas au r6sultat de l'analyse chimi-
que. La preuve apport6e par le t6moignage de l'expert,
en l'esp6ce, ne vise pas A r6futer la pr6somption 6tablie
par le Code, mais elle veut en nier I'existence meme.
Une telle preuve, dont le seul effet est de d6montrer en
termes g6n6raux l'impr6cision possible des 616ments du
syst~me ou la faillibilit6 inh6rente d'instruments approu-
v6s par la loi, n'est pas une preuve contraire. On ne peut,
en effet, mettre sur un pied d'6galit6 les instruments
approuv6s par la loi et les instruments ordinaires. II faut
consid6rer que le Parlement, lorsqu'il a prescrit l'analyse
par des instruments approuv6s, a tenu compte des limi-
tes inh6rentes A tout instrument et qu'il voulait que l'on
applique exactement une interdiction pr6cise.

En second lieu, puisque la question principale d6pend
de l'interpr6tation d'une disposition du Code criminel,
savoir en quoi consiste une preuve contraire, elle soulbve
une question de droit.

Le juge en chef Laskin et les juges Spence, Dickson et
Estey, dissidents: Les pr6tentions du ministbre public ne
font ressortir aucune question de droit, une fois admis
que le t6moignage de l'expert 6tait recevable et perti-
nent. La port6e d'une preuve et la question de savoir si
elle peut soulever des doutes raisonnables sont des exem-
ples courants de points qui ne soulavent pas de question
de droit. Par contre, I'accus6 ne doit pas 6tre condamn6
au vu d'un certificat irr6futable fond6 sur l'utilisation
d'une machine faillible. On ne peut pr6sumer, en l'ab-
sence de toute preuve du ministbre public en ce sens, que
le technicien a tenu compte de la marge d'erreur possi-
ble de l'instrument. Il faudrait des termes beaucoup plus
explicites que l'al. 237(1)c) C.cr. pour conclure que
l'accus6 ne peut contester les r6sultats de l'analyse chi-
mique en mettant en doute la pr6cision de l'instrument
approuv6 utilis6.

[Jurisprudence: R. v. Davis (1973), 14 C.C.C. (2d)
513 (arrat discut6); R. v. Gaetz (1972), 8 C.C.C. (2d) 3;
Shafer v. Regina (1971), 5 W.W.R. 692; R. v. Westman
(1973), 11 C.C.C. (2d) 355; R. v. Falkenham (1974),
22 C.C.C. (2d) 385.]

POURVOI contre un arrt de la Cour d'appel
du Qubbec' confirmant un jugement de la Cour
sup6rieure de juridiction criminelle qui avait

'[1977] C.A. 409.
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from a conviction by a municipal judge. Appeal
allowed, Laskin C.J. and Spence, Dickson and
Estey JJ. dissenting.

Rimi Bouchard, for the appellant.

Gilles Garneau and Wildy Fontain, for the
respondent.

The judgment of Laskin C.J. and Spence, Dick-
son and Estey JJ. was delivered by

THE CHIEF JUSTICE (dissenting)-This is a
Crown appeal, by leave, from a judgment of the
Quebec Court of Appeal (Tremblay C.J.Q. and
Kaufman J.A., Bernier J.A. dissenting) which
affirmed a judgment of Fournier J. of the Quebec
Superior Court setting aside, on a trial de novo,
the conviction of the respondent on a charge under
s. 236(1) of the Criminel Code. The respondent
was charged, in terms of the section, with being in
control of a motor vehicle, having consumed
alcohol of such a quantity that the proportion
thereof in his blood exceed 80 milligrams in 100
millilitres of blood.

The Crown could not appeal as of right on the
basis of any dissent on a question of law by Bernier
J.A., as is provided by s. 621(1)(a) of the Criminal
Code,.because this provision applies only to pro-
ceedings by indictment, and here the accused was
charged with a summary conviction offence. More-
over, the Crown's appeal by leave under s.
621(1)(b) is also restricted to questions of law and
also relates back to proceedings by indictment, as
is clear from s. 605(1)(a) giving the Crown the
right to appeal on questions of law alone to the
provincial Court of Appeal from a verdict of
acquittal. The present case, therefore, could only
come here through an invocation of s. 41(3) of the
Supreme Court Act, R.S.C. 1970, c. S-19, as
amended by 1974-75-76 (Can.), c. 18, s. 5, to hear
the appeal on a question of law from a judgment of
the provincial Court of Appeal acting under s.
771(1)(a) of the Criminal Code.

accueilli l'appel d'une d6claration de culpabilit6
pronong6e par un juge municipal. Pourvoi
accueilli, le juge en chef Laskin et les juges
Spence, Dickson et Estey 6tant dissidents.

Rimi Bouchard, pour l'appelante.

Gilles Garneau et Wildy Fontain, pour I'intim6.

Le jugement du juge en chef Laskin et des juges
Spence, Dickson et Estey a 6 rendu par

LE JUGE EN CHEF (dissident)-Le pr6sent
pourvoi, interjet6 par le ministbre public sur auto-
risation, attaque un arrat de la Cour d'appel du
Qu6bec (le juge en chef Tremblay et le juge
Kaufman, le juge Bernier 6tant dissident) confir-
mant un jugement du juge Fournier de la Cour
sup6rieure du Qu6bec qui a annul6, A la suite d'un
proc6s de novo, la d6claration de culpabilit6 de
l'intim6, inculp6 en vertu du par. 236(1) du Code
criminel. Aux termes de cet article, l'intim6 est
accus6 d'avoir eu le contrble d'un v6hicule A
moteur alors qu'il avait consomm6 une quantit6
d'alcool telle que la proportion d'alcool dans son
sang d6passait 80 milligrammes d'alcool par 100
millilitres de sang.

Le minist&re public ne pouvait se pourvoir de
plein droit en vertu de l'al. 621(1)a) du Code
criminel en se fondant sur la dissidence du juge
Bernier sur une question de droit, puisque cette
disposition s'applique uniquement aux proc6dures
par acte d'accusation et qu'en l'esp6ce, I'accus6 est
inculp6 d'une infraction punissable sur d6claration
sommaire de culpabilit6. En outre, en vertu de !'al.
621(1)b), le pourvoi du minist~re public sur auto-
risation est limit6 aux questions de droit et doit
6galement avoir trait A des proc6dures par acte
d'accusation, comme le montre clairement l'al.
605(1)a). Cette disposition donne au ministbre
public le droit d'interjeter appel d'un verdict d'ac-
quittement devant une cour d'appel provinciale,
sur une question de droit seulement. Le pr6sent
pourvoi ne peut donc se fonder que sur le par.
41(3) de la Loi sur la Cour suprime, S.R.C. 1970,
chap. S-19, modifi6 par 1974-75-76 (Can.), chap.
18, art. 5, qui permet I'appel, sur une question de
droit, d'un jugement d'une cour d'appel provinciale
agissant en vertu de l'al. 771(1)a) du Code
criminel.
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Counsel for the Crown urged three errors of law
by the majority of the Court of Appeal. Kaufman
J.A., speaking for the majority, did not think that
any question of law was presented, as s. 771(1)(a)
required, and would have dismissed the appeal on
that ground alone. However, he went on to dismiss
the appeal on the merits as well, assuming that it
presented a question of law.

The issues raised by the Crown arise on the
following facts. The Crown sought to prove the
charge against the accused by the certificate of a
qualified technician who, using a Borkenstein
breath analyzer, indentified as No. 4799, and
being an "approved instrument" under s. 237(6),
found that the accused had 90 milligrams of
alcohol in 100 millilitres of blood.

Section 237(1)(c) of the Criminal Code provides
that evidence of the results of the analysis is, "in
the absence of any evidence to the contrary" proof
of the proportion of alcohol in the blood at the
material time. It is not disputed in this case that
the certificate of analysis was admissible in con-
formity with s. 237(1)(f). The accused, on his trial
de novo before Fournier J., had adduced evidence
of an expert witness, whose qualification to testify
as to the Borkenstein type breath analyzer was not
questioned, and who testified that there was a
marging of error of 10 milligrams, more or less, in
the use of the type of approved instrument in the
present case. Fournier J., disagreeing on this point
with the judge at first instance, held that this
being admissible evidence, and being sufficient to
raise a reasonable doubt, was "evidence to the
contrary" under s. 237(1)(c), and left the Crown
in a position where the charge against the accused
was not proved beyond a reasonable doubt. In
short, he held that the accused did not have any
larger burden than that of raising a reasonable
doubt by evidence tendered on his behalf.

In this Court, the admissibility of the expert's
evidence as to the margin of error of the particular
type of approved instrument was not contested, but
it was contended by the Crown that (1) the Court
of Appeal erred in law in deciding that the issue of

L'avocat du ministire public pr6tend que la
d6cision de la majorit6 en Cour d'appel contient
trois erreurs de droit. Le juge Kaufman, parlant au
nom de la majorit6, est d'avis qu'il n'y avait pas de
question de droit, comme I'exige I'al. 771(1)a), et
il aurait rejet6 I'appel sur ce seul motif. Toutefois,
pr6sumant qu'une question de droit 6tait soulev6e,
il a examin6 l'appel au fond et I'a rejet6.

Les questions soulev6es par le ministbre public
r6sultent des faits suivants. Le ministire public
cherche A faire la preuve de l'accusation port6e
contre I'accus6 en produisant le certificat d'un
technicien qualifi6 qui, utilisant un ivressom6tre
Borkenstein, d6sign6 par le no 4799, un ainstru-
ment approuv6n aux termes du par. 237(6), a
constat6 que l'accus6 avait un taux d'alcool6mie de
90 milligrammes d'alcool par 100 millilitres de
sang.

L'alin6a 237(1)c) du Code criminel porte que la
preuve du r6sultat de l'analyse fait preuve, aen
l'absence de toute preuve contrairev, de la propor-
tion d'alcool dans le sang du pr6venu au moment
pertinent. On ne conteste pas en l'esp6ce que le
certificat d'analyse 6tait recevable aux termes de
l'al. 237(1)/). Au cours de son procks de novo
devant le juge Fournier, I'accus6 a cit6 un expert
dont la comp6tence A t6moigner au sujet de l'ivres-
som6tre de type Borkenstein n'a pas t mise en
doute. Ce dernier a d6pos6 que le r6sultat enregis-
tr6 par I'instrument approuv6 en l'esp6ce pouvait
pr6senter une marge d'erreur de 10 milligrammes,
en plus ou en moins. Le juge Fournier, ne parta-
geant pas sur ce point l'opinion du juge du premier
procks, a conclu que ce t6moignage 6tait recevable,
qu'il soulevait un doute raisonnable et qu'il consti-
tuait une apreuve contraires aux termes de l'al.
237(1)c), de sorte que le ministbre public n'avait
pas apport6 la preuve hors de tout doute raisonna-
ble de l'accusation port6e contre le pr6venu. En
r6sum6, il a jug6 que l'accus6 n'avait d'autre obli-
gation que de soulever un doute raisonnable en
pr6sentant sa preuve.

La recevabilit6 du t6moignage de l'expert sur la
marge d'erreur de ce type particulier d'instrument
approuv6 n'est pas contest6e devant la pr6sente
Cour, mais le ministbre public pr6tend que la Cour
d'appel a err6 en droit en d6cidant (1) que la
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the weight given by the judge on the trial de novo
to the defence evidence raised a question of fact;
(2) the Court of Appeal erred in law in deciding
that the general evidence offered as to the accura-
cy of the approved instrument was evidence to the
contrary within s. 237(1)(c); and (3) the Court of
Appeal erred in law in deciding that the aforesaid
expert evidence was alone sufficient to give the
accused the benefit of a reasonable doubt. Put in
the stark way in which I have enumerated the
Crown's submissions as made in its factum and in
argument, none raises a question of law once it is
accepted, as it has been, that the expert evidence
of the defence was admissible and hence relevant,
relevant that is to the only issue that was in
contention, namely, whether there was proof
beyond a reasonable doubt that the accused had
exceeded the permitted limit of the proportion of
alcohol in the blood. Certainly, there is no error of
law in point I nor in point 3 of the Crown's
submissions. The weight of evidence and its suffic-
iency to raise a doubt are common instances of
matters which do not give rise to any question law:
see Sunbeam Corporation (Canada) Ltd. v. The
Queen2.

Point 2 seems to me to raise only a question of
the relevance of the expert evidence, and of this I
have no doubt. The approval of an instrument for
breath analysis under s. 237(6) is approval not of a
particular instrument but of a particular type. The
Crown is given the advantage under s. 237 of using
a special form of proof of a fact essential to
conviction, and this proof involves use of a breath
analysis instrument of a type approved by the
Attorney-General of Canada. It must surely be
open to an accused to adduce evidence which, if
accepted as was the evidence tendered here, would
go to show such a margin of error as to cast doubt
on the reading made by the qualified technician.

It follows that if there is here a question of law
it must rest on the contention that "evidence to the
contrary" must mean evidence that goes beyond
the raising of a doubt and is sufficient to overcome
the certificate of analysis on a balance of

2 [1969] S.C.R. 221.

port6e donn6e A la preuve de la d6fense par le juge
du procks de novo est une question de fait; (2) que
la preuve g6n6rale sur la pr6cision de l'instrument
approuv6 constitue une apreuve contraire au sens
de l'al. 237(1)c); et (3) que cette seule preuve
permet d'accorder A l'accus6 le b6n6fice du doute
raisonnable. Cette faqon directe d'6numbrer les
pr6tentions qu'a formul6es le ministbre public dans
son factum et dans sa plaidoirie, ne fait ressortir
aucune question de droit une fois qu'il est admis,
comme ce fut le cas, que le t6moignage de l'expert
cit6 par la d6fense 6tait recevable et donc perti-
nent, c'est-A-dire pertinent A la seule question en
litige, savoir, s'il a t prouv6 hors de tout doute
raisonnable que le taux d'alcool6mie dans le sang
de l'accus6 d6passait la limite permise. Le premier
et le troisibme moyens du ministbre public ne
r6vblent certainement aucune erreur de droit. La
port6e d'une preuve et la question de savoir si elle
peut soulever un doute raisonnable sont des exem-
pies courants de points qui ne soulkvent pas de
question de droit. Voir Sunbeam Corporation
(Canada) Ltd. c. La Reine2.

Le deuxibme moyen ne me semble soulever que
la question de la pertinence du t6moignage de
l'expert, et lA-dessus je n'ai aucun doute. L'appro-
bation d'un ivressombre, en vertu du par. 237(6),
ne s'applique pas A un instrument en particulier
mais A un type particulier d'instrument. Aux
termes de l'art. 237, le ministAre public est auto-
ris6 A utiliser un moyen sp6cial pour 6tablir un fait
essentiel A la condamnation de l'accus6, et cette
preuve implique l'utilisation d'un ivressombtre
d'un type approuv6 par le procureur g6nbral du
Canada. L'accus6 peut stirement pr6senter une
preuve qui, si elle est acceptbe, comme en l'esp6ce,
a pour effet de r6v6ler I'existence d'une marge
d'erreur assez 61ev6e pour soulever un doute quant
au r6sultat obtenu par le technicien qualifi6.

Il s'ensuit que s'il existe dans ce cas une question
de droit, elle doit r6sulter du moyen selon lequel
une apreuve contrairev doit d6signer une preuve qui
n'a pas pour seul effet de faire naitre un doute
mais qui, selon la pr6pond6rance des probabilit6s,

2 [1969] R.C.S. 221.
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probabilities. Yet this position was not taken either
by counsel for the Crown or by the dissenting
judge, and I think they were right in not taking it.
It is enough to contrast the present provisions of s.
237(1)(c), which speaks of "the absence of any
evidence to the contrary", with s. 237(l)(a), which
contains a deeming provision, followed by the
words "unless he establishes", to illustrate in the
latter case a different and more onerous evidenti-
ary burden on the accused: See R. v. Appleby 3.
What was said by Ritchie J. for this Court in R. v.
Noble4 , at p. 638, with reference to the "burden"
on the accused under s. 237(1)(c), should not be
taken as obliging an accused to do more than raise
a reasonable doubt. This Court was concerned in
that case with the question whether more than one
breath sample must be taken to enable the Crown
to rely on a qualified technician's certificate, and
Ritchie J. emphasized the necessity of strict con-
struction of statutory provisions which "restrict the
normal rights of the accused".

What Bernier J.A. fastens on (and so too Crown
counsel in supporting his view) is that the expert
evidence offered by the accused cannot be "evi-
dence to the contrary", for the purpose of raising a
doubt, because it is the results of the chemical
analyses that are given probative force "in the
absence of any evidence to the contrary", and the
justness or correctness of the results cannot be
impeached by expert evidence showing the margin
of error that may exist in the use of the particular
type of approved instrument. In short, Bernier J.A.
would have it that this margin of error is sub-
sumed in the qualified technician's understanding
and qualifications in the use of the approved
instrument. I am not prepared to assume this in
the absence of Crown evidence that this was taken
into account in arriving at the 90 milligram
proportion.

The accused is not to be condemned by an
unchallengeable certificate based on the use of a

3 [19721 S.C.R. 303.
4 [1978] 1 S.C.R. 632, (1977), 37 C.C.C. (2d) 193.

peut I'emporter sur le certificat d'analyse. Cepen-
dant, ni l'avocat du ministbre public ni le juge
dissident n'ont adopt6 ce point de vue et je crois
qu'ils ont eu raison. II suffit d'opposer les actuelles
dispositions de l'al. 237(1)c), qui utilisent I'expres-
sion aen I'absence de toute preuve contraire, A l'al.
237(1)a), qui contient une disposition d6termina-
tive suivie des mots ad moins qu'il n'6tablisse,
pour d6montrer que, dans ce dernier cas, le far-
deau de la preuve qui incombe A l'accus6 est
diff6rent et plus lourd: voir R. c. Appleby 3 . Les
propos du juge Ritchie, formul6s au nom de cette
Cour dans R. c. Noble4 , A la p. 638, relativement
au afardeaup impos6 A l'accus6 par l'al. 237(1)c),
ne doivent pas 8tre interpr6t6s comme obligeant un
accus6 A plus que soulever un doute raisonnable.
Dans ce cas, cette Cour devait d6cider s'il fallait
plus d'un 6chantillon d'haleine pour habiliter le
ministbre public A s'appuyer sur le certificat d'un
technicien qualifi6, et le juge Ritchie a insist6 sur
la n6cessit6 d'interpr6ter strictement les disposi-
tions statutaires qui arestreignent le droit normal
du pr6venu>.

Le juge Bernier (ainsi que l'avocat du ministdre
public en d6fendant son point de vue) a insist6 sur
le fait que le t6moignage de I'expert cit6 par
l'accus6 ne constitue pas une apreuve contraire
pouvant faire naitre un doute parce que ce sont les
r6sultats des analyses chimiques qui ont une force
probante aen l'absence de toute preuve contraires,
et donc que la justesse et la pr6cision des r6sultats
ne peuvent 8tre contestbs par le t6moignage d'un
expert d6montrant qu'un type particulier d'instru-
ment approuv6 peut pr6senter une certaine marge
d'erreur. En r6sum6, le juge Bernier considbre que
le technicien qualifi6 qui utilise l'instrument
approuv6 tient compte de cette marge d'erreur en
appliquant ses connaissances techniques pour
interpr6ter le r6sultat. Je ne suis pas pr6t A faire de
mime en l'absence de toute preuve du ministbre
public 6tablissant qu'on a tenu compte de cette
marge d'erreur en d6terminant que le taux d'alcoo-
16mie 6tait de 90 milligrammes.

L'accus6 ne doit pas 8tre condamn6 au vu d'un
certificat irr6futable fond6 sur l'utilisation d'une

[1972] R.C.S. 303.
[1978] 1 R.C.S. 632, (1977), 37 C.C.C. (2d) 193.
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fallible machine. I would require much more
express words than are found in s. 237(1)(c) to
give so strong an effect to a chemical analysis
made through use of an approved instrument. The
accused is entitled, as I read the provisions of s.
237(1)(c), to challenge the results by challenging
the accuracy of the instrument which produced
them. The learned dissenting judge, in truth, takes
his position on the want of any relevance of the
expert evidence of the defence to the issue raised
by the proof offered by the Crown. I read his
reasons to say that the advantage of proof avail-
able to the Crown under s. 237(1)(c) (in being
able to rely on a subsequent test to prove blood
alcohol content at the prior time of the alleged
offence) can only be countered by evidence direct-
ed to the temporal presumption. In my opinion,
this is too narrow a view, and the approach taken
by Kaufman J.A. is the proper one in his adoption
of what was said on the matter by McFarlane J.A.
in R. v. Davis', a decision of the British Columbia
Court of Appeal, and by McDermid J.A. in R. v.
Ryckman 6, at p. 296, a decision of the Alberta
Appellate Division.

I would dismiss the appeal. In accordance with
the term imposed by this Court as a condition of
granting leave, the Crown will pay the costs of the
respondent on a solicitor-client basis.

The judgment of Martland, Ritchie, Pigeon,
Beetz and Pratte JJ. was delivered by

BEETZ J.-Respondent was charged with an
offence punishable on summary conviction under s.
236 of the Criminal Code in that he drove a motor
vehicle having consumed alcohol in such quantity
that the proportion thereof in his blood exceeded
80 milligrams in 100 millilitres of blood. He was
tried by judge Cossette, a municipal judge. Apart
from admissions made by the defence with respect
to the time and place respondent had driven the

s (1973), 14 C.C.C. (2d) 513.
' (1975), 25 C.C.C. (2d) 294.

machine faillible. J'ai besoin de termes beaucoup
plus explicites que ceux de l'al. 237(1)c) pour
accorder un tel poids A une analyse chimique
effectube A l'aide d'un instrument approuv6.
D'aprbs mon interpr6tation de l'al. 237(1)c), l'ac-
cus6 peut contester les r6sultats en mettant en
doute la pr6cision de l'instrument de mesure uti-
lis6. L'opinion du savant juge dissident repose, en
v6rit6, sur I'absence de rapport entre le t6moignage
de l'expert cit6 par la d6fense et le point soulev6
dans la preuve pr6sent6e par le ministbre public.
Selon moi, il faut enterpr6ter ses motifs comme
voulant dire que seule une preuve r6futant la pr6-
somption temporelle peut contrecarrer l'avantage
accord6 au ministbre public par le moyen mis A sa
disposition en vertu de l'al. 237(1)c). Ce moyen
donne au ministbre public le droit de s'appuyer sur
une analyse post6rieure au moment ofA I'infraction
est all6gu6e avoir 6t commise pour 6tablir le taux
d'alcool6mie au moment de celle-ci. A mon avis, ce
point de vue est trop restreint et le juge Kaufman a
eu raison de se rallier aux opinions emises A ce
sujet par le juge McFarlane dans R. v. Davis', une
d6cision de la Cour d'appel de la Colombie-Britan-
nique, et par le juge McDermid dans R. v. Ryck-
man6 , A la p. 296, une d6cision de la Division
d'appel de l'Alberta.

Je suis d'avis de rejeter le pourvoi. Conform&
ment aux conditions fix6es par cette Cour en
accordant l'autorisation d'appel, le ministbre
public devra payer les d6pens de l'intim6 comme
entre avocat et client.

Le jugement des juges Martland, Ritchie,
Pigeon, Beetz et Pratte a 6t6 rendu par

LE JUGE BEETz-L'intim6 est accusE d'une
infraction punissable sur d6claration sommaire de
culpabilit6 aux termes de l'art. 236 du Code crimi-
nel, soit d'avoir conduit un v6hicule A moteur alors
qu'il avait consomm6 une quantit6 d'alcool telle
que la proportion d'alcool dans son sang d6passait
80 milligrammes d'alcool par 100 millilitres de
sang. Son procks eut lieu devant un juge munici-
pal, le juge Cossette. A 1'exception des faits admis

6 (1973), 14 C.C.C. (2d) 513.
6 (1975), 25 C.C.C. (2d) 294.
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motor vehicle, the only evidence consisted in the
certificates of an analyst and of a qualified techni-
cian pursuant to s. 237(1). The technician, using a
Borkenstein Breathalyser of certain model, an
"approved instrument" under s. 237(6), found that
respondent. had 90 milligrams of alcohol in 100
millilitres of blood. Neither the analyst nor the
technician were required to be in attendance for
the purpose of cross-examination, under s. 237(4).
The defence tendered no evidence. Judge Cossette
found respondent guilty and condemned him to
pay a fine of $50 with costs or to fifteen days in
gaol in default of payment.

Respondent appealed to the Superior Court by
way of trial de novo. The trial was held on the
record of the evidence which had been heard. by
judge Cossette. In addition however, an expert
witness whom the Superior Court found highly
competent and objective was called by the accused
and, without being contradicted, testified in short
as follows:

1) Borkenstein Breathalysers of the type or
model used in this case (Model 900 or 900A) were
all subject to a possible margin of error of 10
milligrams, more or less;

2) This possible margin of error was inherent in
these instruments, due to their design;

3) While this possible margin of error was
common knowledge, qualified technicians were not
instructed to make allowance for it; they were
trained to consider their instrument as accurate for
the purpose of s. 237 provided that, in the chemi-
cal control test which they were required to carry
out in each case with a known quantity of alcohol,
the margin did not exceed 10 milligrams, more or
less;

4) The particular Borkenstein Breathalyser
used in this case, serial number 4799, had not been
examined or otherwise tested by the expert witness
who could not recall whether he had ever seen it.

It was further admitted in the course of the trial
de novo that the qualified technician had stated

par la d6fense quant aux temps et lieu oil l'intim6
conduisait le v6hicule A moteur, la preuve se limite
aux certificats d'un analyste et d'un technicien
qualifi6 6tablis conform6ment au par. 237(1). Le
technicien, qui utilisait un moddle donn6 d'ivresso-
metre Borkenstein, un ainstrument approuv&n aux
termes du par. 237(6), a trouv6 que l'intim6 avait
90 milligrammes d'alcool par 100 millilitres de
sang. On n'avait pas exig6 la pr6sence de l'analyste
ou du technicien pour contre-interrogatoire, aux
termes du par. 237(4). La d6fense n'a pr6sent6
aucune preuve. Le juge Cossette a d6clar6 l'intim6
coupable et I'a condamn6 A une amende de $50
plus les d6pens, ou A -quinze jours de prison A
d6faut de paiement.

L'intim6 a interjet6 appel en Cour sup6rieure
par voie de piocks de novo. Le procks fut tenu sur
la base de la preuve produite devant le juge Cos-
sette. En outre, cependant, I'accus6 a cit6 un
expert que la Cour sup6rieure a estim6 objectif et
trbs qualifi6 et dont le t6moignage non contredit
peut 8tre r6sum6 comme suit:

1) les ivressombtres Borkenstein du type ou
modale utilis6 dans ce cas (modble 900 ou 900A)
sont sujets A une marge d'erreur de 10 milligram-
mes, en plus ou en moins;

2) cette possibilit6 d'erreur est inh6rente A tous
ces appareils, vu leur conception;

3) cette possibilit6 d'erreur est notoire, mais on
ne recommande pas aux techniciens qualifi6s d'en
tenir compte; on leur apprend A consid6rer cet
instrument comme exact aux fins de l'art. 237 si,
dans l'analyse chimique de contr6le qu'ils doivent
faire dans chaque cas avec une quantit6 connue
d'alcool, la marge d'erreur n'exc6de pas 10 milli-
grammes en plus ou en moins;

4) l'ivressomdtre Borkenstein utilis6 dans ce cas
et portant le numbro de s6rie 4799 n'a 6t6 ni
examin6 ni v6rifi6 par I'expert qui ne pouvait se
souvenir de l'avoir d6jA vu.

II fut admis en outre au cours du procs de novo
que le technicien qualifi6 a cit6 le chiffre indiqu6
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the exact reading of the breath analyser, without
taking into account the possible margin of error.

Fournier J. held that the testimony of the expert
witness was "evidence to the contrary" within the
meaning of s. 237(1)(c) and sufficient to raise a
reasonable doubt. He accordingly set aside the
conviction and found respondent not guilty.

The Crown appealed to the Quebec Court of
Appeal with leave of that Court. Under s.
771(1)a), it could only do so on grounds involving
questions of law.

The Court of Appeal, (Tremblay C.J.Q. and
Kaufman J.A., Bernier J.A. dissenting) affirmed
the judgment of Fournier J. Tremblay C.J.Q. and
Kaufman J.A. took the view that no question of
law was involved and would have dismissed the
appeal on that sole ground. Kaufman J.A. would
also have dismissed the appeal on the merits,
assuming that it involved a question of law. His
main reason was that an accused ought not to be
"restricted in his defence to evidence which would
tend to show that he was not impaired by non-con-
sumption (or consumption of a small amount) of
alcohol".

The Crown now appeals by leave of this Court
its appeal being limited to a question of law or
jurisdiction: s. 41(3) of the Supreme Court Act,
R.S.C. 1970, c. S-19, as amended by 1974-75-76
(Can.), c. 18, s. 5.

At the relevant time, s. 237 of the Criminal
Code read in part as follows:

.237. (1) In any proceedings under section 234 or 236,

(c) where a sample of the breath of the accused has
been taken pursuant to a demand made under subsec-
tion 235(1) if

(i) (not proclaimed in force)
(ii) the sample was .taken as soon as practicable
after the time when the offence was alleged to have
been committed and in any event not later than two
hours after that time,

par l'appareil sans tenir compte de la marge d'er-
reur possible.

Le juge Fournier a d6cid6 que le t6moignage de
l'expert constituait une spreuve contraires aux
termes de l'al. 237(1)c) et suffisait A soulever un
doute raisonnable. 11 a donc annul6 la d6claration
de culpabilit6 et acquitt6 l'intim6.

Le ministbre public s'est pourvu en Cour d'appel
du Quebec, avec l'autorisation de cette dernibre.
Aux termes de l'al. 771(1)a), il ne pouvait le faire
que pour un motif comportant une question de
droit.

La Cour d'appel (le juge en chef Tremblay et le
juge Kaufman, le juge Bernier 6tant dissident) a
confirm6 le jugement du juge Fournier. Le juge en
chef Tremblay et le juge Kaufman ont conclu que
l'appel ne comportait aucune question de droit et
l'auraient rejet6 sur ce seul motif. Le juge Kauf-
man aurait en outre rejet6 l'appel au fond, A
supposer qu'il comportit une question de droit,
pour la raison principale qu'un accus6 ne doit pas
6tre limit6, [TRADUCTION] adans sa d6fense, A la
preuve tendant A d6montrer que ses capacit6s
n'6taient pas affaiblies parce qu'il n'avait pas con-
somm6 d'alcool ou n'en avait consomm6 qu'une
faible quantit&.

Le ministbre public se pourvoit devant cette
Cour, sur autorisation, et son pourvoi est limit6 A
une question de droit ou de juridiction: par. 41(3)
de la Loi sur la Cour suprime, S.R.C. 1970, chap.
S-19, modifi6 par 1974-75-76 (Can.), chap. 18,
art. 5.

A l'6poque pertinente, I'art. 237 du Code crimi-
nel disposait notamment:

237. (1) Dans toutes proc6dures en vertu de l'article
234 ou 236,

c) lorsqu'un 6chantillon de l'haleine du pr6venu a 6t6
pr6lev6 conform6ment A une sommation faite en vertu
du paragraphe 235(1),

(i) (non proclam6)
(ii) si l'6chantillon a 6t6 pr6lev6 dds qu'il a 6
matbriellement possible de le faire apr~s le moment
oi l'infraction est all6gu6e avoir 6 commise et, de
toute facon, pas plus de deux heures aprbs ce
moment,
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(iii) the sample was received from the accused
directly into an approved container or into an
approved instrument operated by a qualified techni-
cian, and
(iv) a chemical analysis of the sample was made by
means of an approved instrument operated by a
qualified technician,

evidence of the result of the chemical analysis so
made is, in the absence of any evidence to the con-
trary, proof of the proportion of alcohol in the blood
of the accused at the time when the offence was
alleged to have been committed;

(6) In this section
"analyst" means a person designated by the Attorney

General as an analyst for the purposes of this section;
"approved container" means a container of a kind

designed to receive a sample of the breath of a person
for chemical analysis and that is approved as suitable
for the purposes of this section by order of the Attor-
ney General of Canada;

"approved instrument" means an instrument of a kind
that is designed to receive and make a chemical
analysis of a sample of the breath of a person in order
to measure the proportion of alcohol in the blood of
that person and that is approved as suitable for the
purposes of this section by order of the Attorney
General of Canada;

"qualified technician" means a person designated by the
Attorney General as being qualified to operate an
approved instrument.

The main issue is whether the evidence of the
expert witness is "evidence to the contrary" within
the meaning of s. 237(1)(c). There is another issue
namely whether the main issue raises a question of
law. I propose to deal first with the main issue.

In the course of argument, counsel for the
Crown said that the evidence of the expert witness
was admissible. However, I did not understand this
concession to have been unqualified: according to
counsel, the evidence of the expert witness was
admissible as a general introduction which should
have been completed by specific evidence related
to the particular facts of this case, but it had not
been so completed and had remained purely
theoretical or general in nature; Fournier J. had
erred in law in taking it into consideration.

(iii) si l'6chantillon a 6t6 requ de l'accus6 directe-
ment dans un contenant approuv6 ou dans un ins-
trument approuv6 manipul6 par un technicien qua-
lifi6, et
(iv) si une analyse chimique de l'6chantillon a t
faite A l'aide d'un instrument approuv6, manipul6
par un technicien qualifi6,

la preuve du r6sultat de l'analyse chimique ainsi faite
fait preuve, en l'absence de toute preuve contraire, de
la proportion d'alcool dans le sang du pr6venu au
moment oi l'infraction est all6gu6e avoir 6t6 commise;

(6) Au pr6sent article,
canalystep signifie une personne que le procureur g6n6ral

d6signe comme analyste aux fins du pr6sent article;
acontenant approuv6D d6signe un contenant d'un genre

destin6 A recueillir un 6chantillon de l'haleine d'une
personne pour analyse chimique et qui est approuv6
comme contenant appropri6 aux fins du pr6sent arti-
cle par une ordonnance du procureur g6n6ral du
Canada;

ainstrument approuv&b d6signe un instrument d'un genre
destin6 A recueillir un 6chantillon de I'haleine d'une
personne et A en faire I'analyse chimique en vue de
mesurer la proportion d'alcool dans le sang de cette
personne et qui est approuv6 comme instrument
appropri6 aux fins du pr6sent article par ordonnance
du procureur g6n6ral du Canada;

atechnicien qualifi6D signifie une personne que le procu-
reur g6n6ral d6signe comme 6tant qualifi6e pour
manipuler un instrument approuv6.

La question principale est de savoir si le t6moi-
gnage de l'expert constitue une apreuve contraireD
au sens de I'al. 237(1)c). II faut 6galement d6ter-
miner si cette question principale soul6ve une ques-
tion de droit. Je commence par la question
principale.

Pendant les d6bats, l'avocat du ministire public
a d6clar6 que le t6moignage de l'expert 6tait rece-
vable. Cependant, j'ai cru comprendre qu'il faisait
une r6serve: selon lui, le t6moignage de I'expert
6tait admissible en tant qu'introduction g6n6rale A
compl6ter par une preuve concernant sp6cifique-
ment les faits de la pr6sente esp6ce; mais elle n'a
pas 6t6 compl6t6e de cette manibre et est rest6e
purement th6orique et g6n6rale; le juge Fournier a
donc fait une erreur de droit en en tenant compte.
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What is "evidence to the contrary" within the
meaning of this section has been the subject of
some discussion in various courts. I agree with
what was said on the subject by McFarlane J.A.
speaking for the British Columbia Court of Appeal
in R. v. Davis7 , at p. 516:

While not expressed too clearly, I think the intention of
Parliament becomes manifest when it is remembered
that the fact to be proved is the proportion of alcohol to
blood at the time of the offence. The result of the
chemical analysis is one method of proving that fact:
and the certificates are evidence, inter alia, of that
result. It follows, in my opinion, that the concluding part
of the subsection means that the result of the chemical
analysis is proof of the proportion of alcohol to blood at
the time of the offence in the absence of evidence that
the proportion at that time did not exceed 80 to 100.
Any evidence, therefore, tending to show that at the
time of the offence the proportion was within the per-
mitted limits is "evidence to the contrary" within the
meaning of the subsection. (Underlining is mine)

In order to comply with the wording of the
Code, "evidence to the contrary" has to be evi-
dence which tends to establish that the proportion
of alcohol in the blood of the accused at the time
when the offence was alleged to have been com-
mitted was not the same as that indicated by the
result of the chemical analysis. There is no such
evidence in the case at bar. Apart from the certifi-
cates, there is no evidence of any kind directed at
showing what was the proportion of alcohol in the
blood of the accused at the time when the offence
was alleged to have been committed. What evi-
dence there is, tendered on behalf of the accused,
is expert evidence from which Courts are asked to
conclude, contrary to what the Code explicitly
prescribes, that the result of the chemical analysis
is not or ought not to be proof of the proportion of
alcohol in the blood of the accused at the time
when the offence was alleged to have been com-
mitted. This, in my opinion, is not evidence aimed
at rebutting the presumption provided for in the
section but at denying its very existence. "Evi-
dence to the contrary" cannot be evidence solely
directed at defeating the scheme established by
Parliament under ss. 236 and 237.

(1973), 14 C.C.C. (2d) 513.

Divers tribunaux ont d6ji eu l'occasion de discu-
ter du sens de I'expression apreuve contraire) dans
le contexte de cet article. Je souscris A ce qu'en dit
le juge McFarlane, au nom de la Cour d'appel de
la Colombie-Britannique, dans l'arrt R. v. Davis',
A la p. 516:

[TRADUCTION] A mon avis, l'intention du Parlement,
bien qu'exprim6e peu clairement, devient manifeste si
l'on se souvient que le fait A prouver est la proportion
d'alcool dans le sang au moment de l'infraction. Le
r6sultat de l'analyse chimique est un des moyens de
prouver ce fait et les certificats constituent une preuve,
parmi d'autres, de ce r6sultat. II s'ensuit donc, A mon
avis, que la fin du paragraphe signifie que le r6sultat de
l'analyse chimique fait preuve de la proportion d'alcool
dans le sang du pr6venu au moment de l'infraction en
l'absence de toute preuve que le taux d'alcool6mie A ce
moment n'exc6dait pas 80 pour 100. En cons6quence,
toute preuve tendant A montrer qu'au moment de I'in-
fraction, le taux d'alcoolimie 6tait dans les limites per-
mises constitue une Kpreuve contraires au sens de ce
paragraphe. (C'est moi qui souligne)

Aux termes du Code, la apreuve contraireD doit
8tre une preuve tendant A d6montrer que le taux
d'alcool6mie de l'accus6 au moment de l'infraction
all6gu6e ne correspondait pas au r6sultat de l'ana-
lyse chimique. Il n'existe aucune preuve de ce
genre en l'esp6ce. Exception faite des certificats,
aucune preuve n'a 6t6 pr6sent6e pour 6tablir le
taux d'alcool6mie de l'accus6 au moment de l'in-
fraction all6gu6e. La seule preuve soumise au nom
de l'accus6 sur ce point est le t6moignage d'un
expert sur lequel on se fonde pour demander aux
tribunaux de conclure, en contradiction avec les
dispositions expresses du Code, que le r6sultat de
l'analyse chimique ne fait pas, ni ne devrait faire,
preuve du taux d'alcool6mie de l'accus6 au
moment de l'infraction all6gu6e. A mon avis, cette
preuve ne vise pas A r6futer la pr6somption 6tablie
par l'article du Code, elle veut en nier I'existence
mime. La apreuve contraireD ne peut 6tre une
preuve dont le seul but est de contourner le sys-
tame 6tabli par le Parlement aux art. 236 et 237.

7 (1973), 14 C.C.C. (2d) 513.
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This elaborate legislative scheme contemplates
and provides for elements of positive certainty
such as the official approval of certain kinds of
instruments, the designation of analysts and quali-
fied technicians, a maximum time period between
the commission of the alleged offence and the
taking of a breath sample, and the reading by a
qualified technician on an approved instrument of
a proportion of alcohol in the blood in excess of a
specified proportion. Once the conditions pre-
scribed or contemplated by this scheme are ful-
filled, a presumption arises against the alleged
offender which he can rebut by tendering "evi-
dence to the contrary". But in my opinion, no
evidence is "evidence to the contrary" when its
only effect is to demonstrate in general terms the
possible uncertainty of the elements of the scheme
or the inherent fallibility of instruments which are
approved under statutory authority. Thus, the
proof by expert evidence that, for physiological
reasons of a general nature, the maximum time
period of two hours between the commission of an
offence and the taking of a breath sample is too
long would not be "evidence to the contrary". (See
also R. v. GaetzI).

In the case at bar, the evidence of the expert
witness was to the effect that Borkenstein Breath-
alysers of the kind used to analyse respondent's
breath sample were all inherently subject to a
possible margin of error of 10 milligrams, more or
less: the trial judge was asked to infer that unless
this approved type of instrument indicated a read-
ing in excess of 90 milligrams of alcohol in 100
millilitres of blood, an accused ought to be given
the benefit of the doubt. Such an inference might
perhaps be drawn in other kinds of cases with
respect to instruments other than instruments
which are approved under statutory authority. For
instance, expert evidence could probably be ten-
dered to show that radars of a certain type used by
the police to measure the speed of motor vehicles
are subject to an inherent margin of error which
would make their reading unreliable as evidence
against an accused unless the margin of error was
taken into account. But radars are not approved
instruments under a statutory scheme. To admit

8 (1972), 8 C.C.C. (2d) 3.

Le systbme complexe 6tabli par ces dispositions
envisage et pr6voit des 616ments certains, comme
l'approbation officielle de certains types d'instru-
ments, la d6signation d'analystes et de techniciens
qualifi6s, un d6lai maximum pour prblever un
6chantillon d'haleine aprds l'infraction all6gu6e et
la mesure, par un technicien qualifi6 utilisant un
instrument approuv6, d'un taux d'alcool6mie exc6-
dant un chiffre donn6. Le fait de satisfaire aux
conditions fix6es par ce syst~me fait naltre une
pr6somption contre le pr6venu, qu'il peut r6futer
par une apreuve contraire. Mais, A mon avis, une
preuve dont le seul effet est de d6montrer en
termes g6n6raux l'impr6cision possible des 616-
ments du syst6me ou la faillibilit6 inhrente d'ins-
truments approuves par la loi, n'est pas une
apreuve contraires. Ainsi, la preuve d'expert que,
pour des raisons physiologiques g6n6rales, le d6lai
maximum de deux heures entre l'infraction et le
pr6livement d'un 6chantillon d'haleine est trop
long, ne constituerait pas une apreuve contraireo.
(Voir aussi R. v. Gaetz8 ).

En I'esp6ce, I'expert a t6moign6 que les ivresso-
metres Borkenstein du type de celui utilis6 pour
analyser l'6chantillon d'haleine de l'intim6, sont
tous sujets A une marge d'erreur de 10 milligram-
mes, en plus ou en moins: on demandait au juge du
procks d'en d6duire qu'il faut accorder le b6n6fice
du doute A l'accus6 A moins que ce genre d'instru-
ment approuv6 n'indique un taux d'alcool6mie
sup~rieur A 90 milligrammes d'alcool par 100 mil-
lilitres de sang. On pourrait peut-8tre admettre
une telle d6duction dans des cas mettant en cause
des instruments autres que ceux approuv6s et d6fi-
nis par la loi. Par exemple, on pourrait probable-
ment faire t6moigner un expert pour d6montrer
que les radars d'un certain type utilis6s par la
police pour mesurer la vitesse des v6hicules A
moteur sont sujets A une marge d'erreur suffisante
pour qu'on ne puisse pas se fier A leurs r6sultats
sans en tenir compte. Mais les radars ne sont pas
des instruments approuv6s par la loi. Admettre en
l'esp6ce le t6moignage de l'expert, ce serait recon-

8 (1972), 8 C.C.C. (2d) 3.
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the evidence of the expert witness in this case is to
concede that evidence gathered through the use of
certain types of approved instruments may be
treated in the same manner as that obtained by
ordinary instruments. The same would be true, up
to a point, of approved instruments of any type
since all instruments used for measurement or
analysis are necessarily subject to built-in limita-
tions which affect their precision. I think the
assimilation of instruments approved under statu-
tory authority to ordinary instruments amounts to
an error in law. It seems to me that when Parlia-
ment provided for the analysis of breath samples
by way of approved instruments, it was aware of
the limitations inherent in all instruments. Parlia-
ment must be taken to have made allowance for
these limitations in the provisions relating to the
approval of certain kinds of instruments as well as
in those setting the highest permissible level of
alcohol in the blood at 80 milligrams in 100 mil-
lilitres of blood.

If the Superior Court and the Court of Appeal
were right, no one could in effect be charged under
s. 236 unless the reading indicated a quantity of
alcohol in excess of 90 milligrams in 100 millilitres
of blood whenever the qualified technician used an
approved Borkenstein Breathalyser Model 900 or
900A. Similar practical results would inevitably
occur if other approved models of breath analysers
were used, with slight variations upwards or down-
wards; but whatever approved instrument be used,
the prohibition enacted in s. 236 would never be
fully enforceable in any given case by the means
expressly provided for in the Code nor, for that
matter, by any other means. Yet, one of the rea-
sons if not the only reason why Parliament pre-
scribed the use of approved instruments must have
been that it wanted its precise prohibition to be
exactly enforceable. This intent would be frustrat-
ed if approved instruments were treated as ordi-
nary instruments.

The approval of instruments under s. 237(6) is
approval of types of instruments, not of particular
instruments. A particular instrument may conceiv-
ably be subject to certain faults other than those
which are inherent in the type. The question

naitre que la preuve fond6e sur l'utilisation de
certains types d'instruments approuv6s doit 8tre
trait6e de la mime manibre que celle fond6e sur
I'utilisation d'instruments ordinaires. Ce serait
6galement le cas, jusqu'd un certain point, pour
tous les instruments approuv6s puisque les instru-
ments de mesure et d'analyse ont n6cessairement
des limites inh6rentes qui influent sur leur pr6ci-
sion. A mon avis, c'est une erreur de droit que de
mettre sur un pied d'6galit6 les instruments
approuves par la loi et les instruments ordinaires.
Je pense que, lorsqu'il a prescrit que l'analyse des
6chantillons d'haleine devrait 8tre faite par des
instruments approuv6s, le Parlement 6tait cons-
cient des limites inh6rentes de tout instrument. 11
faut consid6rer que le Parlement a tenu compte de
ces limites dans les dispositions relatives A l'appro-
bation de certains genres d'instruments, comme
dans la fixation du taux maximum d'alcool6mie
autoris6 d 80 milligrammes d'alcool par 100 milli-
litres de sang.

Si l'on donnait raison A la Cour supbrieure et A
la Cour d'appel, nul ne pourrait en fait 8tre accus6
aux termes de l'art. 236 lorsque le technicien
qualifi6 a utilis6 un ivressom6tre Borkenstein
modble 900 ou 900A, A moins que le taux d'alcoo-
16mie indiqu6 ait t supbrieur A 90 milligrammes
d'alcool par 100 millilitres de sang. Les r6sultats
pratiques seraient les mimes dans le cas des autres
ivressom6tres, avec des marges d'erreur plus ou
moins grandes; mais alors, quel que soit l'instru-
ment approuv6 que l'on utilise, l'interdiction pres-
crite A l'art. 236 ne serait jamais pleinement appli-
cable avec les moyens pr6vus express6ment dans le
Code, ni d'ailleurs par aucun autre moyen. Pour-
tant, une des raisons, pour ne pas dire la seule
raison, pour laquelle le Parlement a prescrit l'utili-
sation d'instruments approuv6s devait 8tre la
volont6 que l'on applique exactement une interdic-
tion pr6cise. Cette intention serait lettre morte si
les instruments approuv6s 6taient trait6s de la
mime manidre que les instruments ordinaires.

L'approbation des instruments aux termes du
par. 237(6) concerne I'approbation de types d'ins-
truments, et non d'instruments particuliers. Il se
peut qu'un instrument donn6 soit sujet A certains
d6fauts autres que les d6fauts inh6rents aux instru-
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whether such a particular instrument continues to
be within an approved class of instruments and
whether the proof of such faults is admissible does
not arise in this case and does not call for
comment.

I now briefly turn to the other issue, that is
whether the main issue raises a question of law. I
think it does. It hinges upon the interpretation of a
provision of the Criminal Code: what is capable of
being "evidence to the contrary" within the mean-
ing of s. 237(1)(c)? The Courts of Appeal of Nova
Scotia, British Columbia, Alberta and Saskatche-
wan have indicated that they consider the issue as
a question of law: Shafer v. Regina; R. v. Gaetz,
(supra); R. v. Westman 10; R. v. Davis (supra); R.
v. Falkenham". I agree with their approach on
this point.

For the reasons stated above, I believe the evi-
dence tendered on behalf of respondent was not
"evidence to the contrary" within the meaning of
s. 237(1)(c) of the Criminal Code. It was the only
evidence tendered on behalf of respondent and the
sole possible basis for his acquittal. His conviction
must accordingly be restored.

I would allow the appeal, set aside the judgment
of the Court of Appeal and of the Superior Court
and restore respondent's conviction. Further to the
terms imposed by this Court as a condition of
granting leave, the Crown will pay respondent's
costs in this Court on a solicitor-client basis.
Respondent should pay the costs in the Municipal
Court and the Superior Court. The Court of
Appeal made no order as to costs; I would not
make any either as to costs in that Court.

Appeal allowed, LASKIN C.J. and SPENCE,
DICKSON and ESTEY JJ. dissenting.

Solicitor for the appellant: Rimi Bouchard,
Quibec.

Solicitor for the respondent: Gilles Garneau,
Quibec.

9 [1971] 5 W.W.R. 692.
1o (1973), 11 C.C.C. (2d) 355.
" (1974), 22 C.C.C. (2d) 385.

ments de ce type. La question de savoir si un tel
instrument continue de faire partie d'une cat6gorie
approuvee d'instruments et si la preuve de tels
d6fauts est admissible n'est pas soulev6e en l'es-
p6ce et n'appelle aucun commentaire.

Je traiterai bribvement de la seconde question,
celle de savoir si la question principale soulive une
question de droit. Je suis d'avis que oui. Elle
d6pend de l'interpr6tation d'une disposition du
Code criminel, savoir en quoi consiste une apreuve
contrairep au sens de l'al. 237(1)c)? Les cours
d'appel de la Nouvelle-tcosse, de la Colombie-Bri-
tannique, de l'Alberta et de la Saskatchewan ont
indiqu6 qu'elles considbrent cette question comme
une question de droit: Shafer v. Regina9; R. v.
Gaetz (pr6cit6); R. v. Westman'0; R. v. Davis
(pr6cit6); R. v. Falkenham ". Je soucris A leur
opinion sur le sujet.

Pour ces motifs, je conclus que la preuve pr6sen-
t6e au nom de l'intimb ne constitue pas une
apreuve contraire au sens de l'al. 237(1)c) du
Code criminel. C'est la seule preuve pr6sent6e au
nom de l'intim6 et le seul fondement possible d'un
acquittement: en cons6quence, la d6claration de
culpabilit6 doit 8tre r6tablie.

Je suis donc d'avis d'accueillir le pourvoi, d'in-
firmer l'arrit de la Cour d'appel et le jugement de
la Cour sup6rieure et de r6tablir la d6claration de
culpabilit6 prononc6e contre l'intim6. Conform&
ment aux conditions fix6es par cette Cour pour
accorder l'autorisation d'appel, le ministbre public
paiera les d6pens de l'intim6 comme entre avocat
et client. L'intim6 paiera les d6pens en Cour muni-
cipale et en Cour supbrieure. La Cour d'appel n'a
pas adjug6 les d6pens et je ne crois pas qu'il y ait
lieu de le faire.

Pourvoi accueilli, le juge en chef LASKIN et les
juges SPENCE, DICKSON et ESTEY itant dissi-
dents.

Procureur de l'appelante: Rimi Bouchard,
Quibec.

Procureur de I'intimi: Gilles Garneau, Quibec.

9 [1971] 5 W.W.R. 692.
10 (1973), 11 C.C.C. (2d) 355.
" (1974), 22 C.C.C. (2d) 385.
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Carmen Berardinelli (Plaintiff) Appellant;

and

Ontario Housing Corporation and Her
Majesty in Right of the Province of Ontario
(Defendants) Respondents;

and

Paul Pickett, of the City of Mississauga,
Regional Municipality of Peel, carrying on
business as Paul Pickett Landscaping (Third
Party) Respondent.

1978: February 23; 1978: October 3.

Present: Laskin C.J. and Martland, Spence, Dickson,
Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF
ONTARIO

Limitation of actions - Public authorities - Crown
agency - Whether Ontario Housing Corporation exer-
cising statutory or public duty or authority - Whether
Crown agency in all its functions - The Public
Authorities Protection Act, R.S.O. 1970, c. 374, s. 11 as
amended - The Crown Agency Act, R.S.O. 1970, c.
100, s. 2 - The Housing Development Act, R.S.O.
1970, c. 213, s. 6(2) as am. by 1974 (Ont.), c. 31 and
1976 (Ont.), c. 44, s. 2.

Respondent, Ontario Housing Corporation, is the
owner of certain housing units in Toronto. Appellant, a
tenant in one of these units, slipped on some ice or snow
while walking in a common area of the development and
suffered injuries. The Writ of Summons was issued
more than six months after the date of the accident and
respondent contended that by reason of s. 11 of The
Public Authorities Protection Act, R.S.O. 1970, c. 374,
as amended, the claim was statute barred. This was
raised as a point of law under Rule 124 of the Ontario
Rules. The Court of first instance concluded that as
respondent is a Crown agency within the meaning of
The Crown Agency Act, R.S.O. 1970, c. 100, it is a
public authority and entitled to rely on s. 11 of The
Public Authorities Protection Act and consequently that
the action was statute barred. The Court of Appeal
reached the same conclusion by another route determin-
ing inter alia that, even if respondent was a Crown
agency some of its duties and authorities are of such a
nature that in respect of their exercise or discharge the
Corporation is not entitled to invoke s. 11. It then
proceeded to the issue whether the alleged neglect or

Carmen Berardinelli (Demandeur) Appelant;

et

Ontario Housing Corporation et Sa Majest6
du chef de la province de l'Ontario
(Difenderesses) Intimies;

et

Paul Pickett, de la ville de Mississauga,
municipalit6 r6gionale de Peel, faisant affaire
sous la raison sociale Paul Pickett
Landscaping (Mis en cause) Intimi.

1978: 23 f6vrier; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Spence, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR SUPREME DE L'ONTARIO

Prescription - Pouvoir public - Mandataire de Sa
Majesti - L'Ontario Housing Corporation exicute-
t-elle un devoir confiri par la loi ou un devoir ou
pouvoir public? - Agit-elle toujours d titre de manda-
taire de Sa Majesti? - The Public Authorities Protec-
tion Act, R.S.O. 1970, chap. 374, art. 11, et ses modifi-
cations - The Crown Agency Act, R.S.O. 1970, chap.
100, art. 2 - The Housing Development Act, R.S.O.
1970, chap. 213, par. 6(2), modifki par 1974 (Ont.),
chap. 31 et 1976 (Ont.), chap. 44, art. 2.

L'intim6e, I'Ontario Housing Corporation (la
Socit6), est propri6taire de logements situ6s A Toronto.
L'appelant est locataire d'un de ces logements et, alors
qu'il passait sur les terrains communs du complexe
d'habitation, il a fait une chute sur de la glace ou de la
neige et s'est bless6. Le bref d'assignation a 6t6 d6livr6
plus de six mois aprbs la date de l'accident. L'intim6e a
invoqu6 l'art. 11 de The Public Authorities Protection
Act, R.S.O. 1970, chap. 374, et ses modifications, et a
soutenu que la r6clamation de l'appelant 6tait prescrite.
Cette question a 6t6 soulev6e A titre de question pr6limi-
naire de droit en vertu de la rbgle 124 des R~gles de
l'Ontario. Le tribunal de premidre instance a conclu
qu'6tant mandataire de Sa Majest6 au sens de The
Crown Agency Act, R.S.O. 1970, chap. 100, l'intim6e
6tait un pouvoir public, qu'elle avait donc le droit d'invo-
quer l'art. 11 de The Public Authorities Protection Act
et que l'action intent6e par l'appelant 6tait prescrite par
la Loi. La Cour d'appel est parvenue A la m8me conclu-
sion par un autre cheminement. Elle a notament jug6
que meme si l'intim6e 6tait en droit mandataire de Sa
Majest6, certains de ses devoirs et pouvoirs &taient de
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default of the Corporation was in the exercise of any
statutory or other public duty and concluded that the
default in removing the ice or snow was directly linked
to the statutory function of the Corporation.

Held (Martland J. dissenting): The appeal should be
allowed.

Per Laskin C.J. and Spence, Dickson, Beetz, Estey
and Pratte JJ.: The reference in s. 11 to "any statutory
or other public duty" applies to those aspects of the
statutory powers and duties which have a public aspect
or connotation and does not comprehend those other
responsibilities which have a private executive or private
administrative application or are subordinate in nature.
To read the section otherwise would be to bring within
the protective limitation of s. 11 every aspect of the
powers enunciated in s. 6(2) of The Housing Develop-
ment Act, R.S.O. 1970, c. 213, as amended, including
operational matters, however insignificant, and would
create different conditions of owner liability for two
apparently similar housing facilities. The effect of this
construction is to create the need to segregate actions
and powers into two categories, those entailing a public
aspect or which are inherently of a public nature and
those managerial, internal or operational matters having
a predominantly private aspect. The removal of snow
would therefore be a private and operational matter,
subordinate or incidental in character, which would not
be covered by the protective limitation of s. 11.

Per Martland J., dissenting- While the Court of
Appeal correctly held that the Corporation fell within
the class of legal persons entitled to protection by s. 11
the main argument here was in respect of the second
question stated by Howland J.A. i.e. whether the alleged
neglect or default was in the execution of any statutory
or other public duty or authority? The test to be applied
should be that of Viscount Simon in Griffiths v. Smith,
[1941] A.C. 170,-was the duty of removing ice from
the common area of the Corporation's housing project
an exercise of its function of managing that project?

Further there is no authority which supports the
proposition that the operational or mundane functions of
management are excluded from the protection afforded
by s. 11. If the default alleged relates to the function of
management of the project then there is nothing to

telle nature que la Socit6 ne pouvait invoquer I'art. 11 A
leur 6gard. En cons6quence, la Cour d'appel a analys6 la
question de savoir si la n6gligence ou l'omission en cause
avait 6t6 commise dans l'ex6cution d'un devoir ou d'un
pouvoir conf6r6 par la loi ou d'un autre devoir ou
pouvoir public et elle est arriv6e A la conclusion que
l'omission d'enlever la glace ou la neige 6tait directe-
ment li6e au devoir que la Loi impose A la Soci6t6 A cet
6gard.

Arrit (le juge Martland 6tant dissident): Le pourvoi
doit 6tre accueilli.

Le juge en chef Laskin et les juges Spence, Dickson,
Beetz, Estey et Pratte: L'expression aun devoir ... con-
f6r6 par la loi ou ... autre devoir ... publici A l'art 11
vise les aspects des pouvoirs et devoirs 16gaux qui ont
une connotation ou un aspect public et ne comprend pas
les autres responsabilit6s qui ont une connotation d'ad-
ministration ou de gestion priv6e ou qui sont par leur
nature mime accessoires. Interpr6ter I'article autrement
rendrait la prescription protectrice de I'art. 11 applica-
ble A tous les aspects des pouvoirs 6nonc6s au par. 6(2)
de The Housing Development Act, R.S.O. 1970, chap.
213, et ses modifications, y compris les activit6s couran-
tes, si insignifiantes soient-elles, et cr6erait deux situa-
tions distinctes en matibre de responsabilit6 du propri6-
taire pour deux logements apparemment semblables.
Cette interpr6tation de l'art. 1 Ha pour effet de cr6er
deux cat6gories d'actes et de pouvoirs, ceux qui ont un
caract~re public ou une nature essentiellement publique
et ceux qui sont de nature administrative, interne ou
courante et ot le caractire privi pridomine. L'enl6ve-
ment de la neige constitue donc une activit6 A caractbre
priv6 et courant, de nature accessoire ou incidente, non
vis6e par la prescription protectrice de l'art. 11.

Le juge Martland, dissident: M~me si la Cour d'appel
a A juste titre jug6 que la Socit6 tombait dans la
cat6gorie de personnes ayant droit A la protection pr6vue
A l'art. 11, les plaidoiries ont principalement port6 sur la
seconde question 6nonc6e par le juge Howland et qui
consiste A d6terminer si la n6gligence ou l'omission
reproch6e a 6t6 commise dans l'ex6cution d'un devoir ou
d'un pouvoir conf6r6 par la loi ou d'un autre devoir ou
pouvoir public. II faut appliquer le critbre 6nonca par le
vicomte Simon dans l'arrAt Griffiths v. Smith, [1941]
A.C. 170, savoir l'obligation d'enlever la glace des ter-
rains communs du complexe d'habitation de la Soci6t6
entre-t-elle dans l'exercice de ses fonctions de gestion?

Il n'existe aucune jurisprudence A l'appui de la pr6ten-
tion que les aspects courants ou matbriels de la gestion
sont exclus de la protection de l'art. 11. Si l'omission
all6gu6e se rapporte A la gestion de l'entreprise rien ne
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justify the suggestion that this is not a default in the
execution of authority within the meaning of s. 11.

[Bradford Corporation v. Myers, [1916] 1 A.C. 242;
McGonegal et al. v. Gray et al., [1952] 2 S.C.R. 274;
Griffiths v. Smith, [1941] A.C. 170; Edwards v. Met-
ropolitan Water Board, [ 1922] 1 K.B. 291; Clarke v. St.
Helen's Borough Council (1916), 85 L.J.K.B. 17
referred to.]

APPEAL from a judgment of the Supreme
Court of Ontario' dismissing an appeal from a
judgment of Henry J.2 declaring that the six-
month limitation period in The Public Authorities
Protection Act applied to the respondent, Ontario
Housing Corporation. Appeal allowed, Martland
J. dissenting.

J. Edgar Sexton, for the appellant.

Duncan Finlayson, Q.C., for the respondents.

The judgment of Laskin C.J. and Spence, Dick-
son, Beetz, Estey and Pratte JJ. was delivered by

ESTEY J.-This appeal comes to this Court
from a disposition by the Courts below of a point
of law arising on the pleadings and placed before
the Courts in interlocutory proceedings under Rule
124 of the Rules of the Supreme Court of Ontario.
Rule 124 provides as follows:

Either party is entitled to raise by his pleadings any
point of law, and by consent of the parties or by leave of
a judge, the point of law may be set down for hearing at
any time before the trial, otherwise it shall be disposed
of at the trial.

For the purposes of this motion the parties have
agreed that the facts are as pleaded in the State-
ment of Claim. These can be simply stated. The
respondent, the Ontario Housing Corporation
being a corporation without share capital estab-
lished pursuant to The Ontario Housing Corpora-
tion Act, 1964 (Ont.), c. 76, re-enacted as The
Ontario Housing Corporation Act, R.S.O. 1970, c.
317, is the owner of certain housing units located
in Napanee Court situated in the City of Toronto,
Province of Ontario and the appellant is a tenant
occupying one of the housing units. The appellant

1(1977), 15 O.R. (2d) 217.
2 (1976), 13 O.R. (2d) 354.

justifie la pr6tention qu'il ne s'agit pas d'une omission
dans I'ex6cution d'un pouvoir au sens de l'art. 11.

Jurisprudence: Bradford Corporation v. Myers,
[1916] 1 A.C. 242; McGonegal et autres c. Gray et
autres, [19521 2 R.C.S. 274; Griffiths v. Smith, [1941]
A.C. 170; Edwards v. Metropolitan Water Board,
[1922] 1 K.B. 291; Clarke v. St. Helen's Borough
Council (1916), 85 L.J.K.B. 17.

POURVOI A 1'encontre d'un arrt de la Cour
supr6me de l'Ontario' qui rejette un appel d'un
jugement du juge Henry2 d6clarant que l'intim6e,
I'Ontario Housing Corporation, peut se pr6valoir
de la prescription de six mois prbvue A The Public
Authorities Protection Act. Pourvoi accueilli, le
juge Martland 6tant dissident.

J. Edgar Sexton, pour I'appelant.

Duncan Finlayson, c.r., pour les intim6es.

Le jugement du juge en chef Laskin et des juges
Spence, Dickson, Beetz, Estey et Pratte a 6t
rendu par

LE JUGE ESTEY-Ce pourvoi vise une d6cision
rendue par les cours d'instance inf6rieure sur une
question pr6liminaire de droit soulev6e par la plai-
doirie 6crite et soumise par proc6dure interlocu-
toire en vertu de la r~gle 124 des R~gles de la Cour
supreme de l'Ontario. La r~gle 124 dispose:

[TRADUCTION] Chaque partie peut soulever une ques-
tion de droit par sa plaidoirie 6crite et, sur consentement
des parties ou sur autorisation d'un juge, cette question
de droit peut 6tre tranch6e lors d'une audition pr6alable
A l'audition au fond; sinon la question doit 8tre tranch6e
lors de I'audition au fond.

Aux fins de cette requite, les parties admettent les
faits expos6s dans la d6claration. Ils se r6sument
comme suit. L'intim6e, I'Ontario Housing Corpo-
ration, une soci6t6 sans capital-actions constitude
en vertu de The Ontario Housing Corporation Act,
1964 (Ont.), chap. 76, reprise par The Ontario
Housing Corporation Act, R.S.O. 1970, chap. 317,
est propri6taire de logements situ6s A Napanee
Court, dans la ville de Toronto (Ontario), et l'ap-
pelant est locataire d'un de ces logements. Alors
que l'appelant passait sur les terrains communs du
complexe d'habitation, il a fait une chute sur de la

'(1977), 15 O.R. (2d) 217.
2 (1976), 13 O.R. (2d) 354.
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while walking on a common area in this develop-
ment slipped on some ice or accumulated snow and
suffered injuries. The Writ of Summons was issued
by the appellant more than 6 months after the date
upon which the appellant suffered his injuries and
the respondent takes the position that by reason of
s. 11 of The Public Authorities Protection Act,
R.S.O. 1970, c. 374, as amended by 1976 (Ont.),
c. 19, the appellant's claim is statute barred, the
limitation period therein being 6 months.

The respondent owns the housing units in ques-
tion pursuant to The Housing Development Act,
R.S.O. 1970, c. 213, as amended by 1974 (Ont.),
c. 31, (and 1976 (Ont.), c. 44, s. 2) specifically s.
6(2) thereof which provides as follows:

The Lieutenant Governor in Council may constitute
corporations with such powers and duties as are deemed
expedient to carry out any of the terms of any agree-
ment made under subsection 1, or to carry out any
building development or housing project, including
power to plan, construct and manage any building de-
velopment or housing project undertaken under any such
agreement or otherwise, and including power to acquire
and dispose of land in its own name. [Emphasis added]

It is convenient at this time to set out s. 11 of
The Public Authorities Protection Act, supra:

No action, prosecution or other proceeding lies or
shall be instituted against any person for an act done in
pursuance or execution or intended execution of any
statutory or other public duty or authority, or in respect
of any alleged neglect or default in the execution of any
such duty or authority, unless it is commenced within six
months next after the cause of action arose, or, in case
of continuance of injury or damage, within six months
after the ceasing thereof.

The question of law put before the Court pursu-
ant to Rule 124 is set out in the Notice of Motion
as follows:
... whether the Defendant, Ontario Housing Corpora-
tion, is entitled to rely on s. 11 of The Public Authori-
ties Protection Act.

The Court of first instance concluded that as the
respondent is a "Crown agency" within the mean-
ing of The Crown Agency Act, R.S.O. 1970, c.
100, it therefore is-a public authority and is en-

glace ou de la neige tass6e et s'est bless6. L'appe-
lant a fait d6livrer un bref d'assignation plus de six
mois aprbs la date de l'accident. L'intim6e invoque
l'art. 11 de The Public Authorities Protection Act,
R.S.O. 1970, chap. 374, modifi6 par 1976 (Ont.),
chap. 19, et soutient que la r6clamation de l'appe-
lant est prescrite, car le d6lai de prescription pr6vu
A cette loi est de 6 mois.

L'intimbe est propri6taire des logements en
vertu de The Housing Development Act, R.S.O.
1970, chap. 213, modifi6 par 1974 (Ont.), chap. 31
(et 1976 (Ont), chap. 44, art. 2) et plus particuli6-
rement du par. 6(2) qui dispose:

[TRADUCTION] Le lieutenant gouverneur en conseil
peut constituer des soci6t6s et leur conf6rer les pouvoirs
et devoirs jug6s n6cessaires A la mise en ceuvre de toute
disposition d'un accord conclu en vertu du paragraphe 1,
de travaux de lotissement ou d'une entreprise de loge-
ment, y compris le pouvoir de planifier, de construire et
de g6rer pareille entreprise aux termes de l'accord ou
autrement, de mime que le pouvoir d'acqubrir et d'ali6-
ner des terrains en son propre nom. [C'est moi qui
souligne.]

Il est pertinent A ce stade de citer I'art. 11 de
The Public Authorities Protection Act, pr6cit6:

[TRADUCTION] 11. Aucune action, poursuite ou autre
proc6dure n'est recevable ou ne peut 8tre intent6e contre
une personne pour un acte fait en conformit6 ou en
ex6cution d'un devoir ou pouvoir conf6r6 par la loi ou
d'un autre devoir ou pouvoir public, ou avec l'intention
de I'ex6cuter, ou pour une pr6tendue n6gligence ou
omission dans l'ex6cution de ce devoir ou pouvoir, A
moins d'etre intent6e dans les six mois suivant I'acte, la
n6gligence ou l'omission reproch6s, ou, en cas de pr6ju-
dice ou dommage continus, dans les six mois suivant leur
cessation.

La question de droit soumise A la Cour en vertu
de la r~gle 124 est 6nonc6e A l'avis de requate:

[TRADUCTION] ... savoir si la d6fenderesse, I'Ontario
Housing Corporation, a le droit d'invoquer I'art. 11 de
The Public Authorities Protection Act.

Le tribunal de premiere instance a conclu qu'6-
tant mandataire de Sa Majest6 au sens de The
Crown Agency Act, R.S.O. 1970, chap. 100, l'inti-
m6e est un pouvoir public, qu'elle a donc le droit

BERARDINELLI V. ONTARIO HOUSING CORPN. Estey J. [1979] 1 S.C.R.278



BERARDINELLI C. ONTARIO HOUSING CORPN. Le Juge Estey

titled to rely on s. 11 of The Public Authorities
Protection Act and consequently the appellant's
action was statute barred. In the course of his
judgment Henry J. stated:

The point is concluded by s. 2 of The Crown Agency
Act in providing that the corporation is for all its
purposes an agent of Her Majesty and its powers may be
exercised only as an agent of Her Majesty.

The Court of Appeal reached the same conclu-
sion by another route. In that Court it was deter-
mined unanimously that even if the respondent is
in law a Crown agency some of its duties and
authorities are of such a nature that in respect of
their exercise or discharge the Corporation is not
entitled to invoke s. 11. Hence the Court of Appeal
proceeded to what was said to be a second issue,
namely "whether the alleged neglect or default of
the Corporation was in the exercise of any statu-
tory or other public duty". The Court then went on
to reach the conclusion that:

Management of housing units necessarily includes
provision for the removal of ice and snow from the
entrances and the common areas. This is a normal
function of property management. . . . The default in
removing the ice or snow from the common areas was
directly linked to the statutory power of the Corporation
in this connection. The appellant was one of the mem-
bers of the public for whose benefit the statutory author-
ity in question was to be exercised. It was not a subsidi-
ary activity of a non-public nature.

Accordingly, s. 11 of the Act extended to this
situation and the limitation period having run, the
appeal was dismissed.

The issue raised in this appeal turns upon the
interpretation and interrelationship of s. 6(2) of
The Housing Development Act and s. 11 of The
Public Authorities Protection Act. The empower-
ing provisions of s. 6(2) provide for the granting of
". . . such powers and duties as are deemed expedi-
ent to ... plan, construct and manage any building
development or housing project . . ." . These words
would appear to be sufficiently broad to include
virtually the entire range of executive and adminis-
trative activities in all of their operational facets
and details in the establishment and operation of a
housing facility. This provision must then be read

d'invoquer l'art. 11 de The Public Authorities
Protection Act et que l'action intent6e par l'appe-
lant est prescrite par la Loi. Dans sa d6cision, le
juge Henry a d6clar6:

[TRADUCTION] La question est r6gl6e par l'art. 2 de
The Crown Agency Act qui prbvoit que la Socit6 est, A
toutes fins, mandataire de Sa Majest6 la Reine et qu'elle
ne peut exercer ses pouvoirs qu'A titre de mandataire de
Sa Majest6.

La Cour d'appel est parvenue A la mime conclu-
sion par un autre cheminement. Elle a jug6 A
l'unanimit6 que m6me si l'intimbe est en droit
mandataire de Sa Majest6, certains de ses devoirs
et pouvoirs sont de telle nature que la Soci6t6 ne
peut invoquer l'art. 11 i leur 6gard. En cons6-
quence, la Cour d'appel a analys6 ce qu'on a
appel6 le deuxibme point litigieux, savoir si [TRA-

DUCTION] la n6gligence ou l'omission en cause a
6t6 commise dans l'ex6cution d'un devoir ou d'un
pouvoir conf6r6 par la loi ou d'un autre devoir ou
pouvoir public*. La Cour est arriv6e A la conclu-
sion suivante:

[TRADUCTION] L'administration de logements com-
porte n6cessairement l'obligation d'enlever la glace et la
neige des voies d'acc6s aux logements et des terrains
communs. Cela fait partie de la gestion normale d'une
propri6t6 ... L'omission d'enlever la glace ou la neige
des terrains communs est directement lie au pouvoir
que la Loi confbre A la Soci6t6 A cet 6gard. L'appelant
est un membre du public au profit duquel le pouvoir en
question doit 6tre exerc6. II ne s'agit pas d'une activit6
accessoire, sans caractbre public.

En cons6quence, il fut jug6 que l'art. 11 de la Loi
s'appliquait et, le d6lai de prescription 6tant
expir6, l'appel fut rejet6.

La question soulev6e dans ce pourvoi porte sur
l'interpr6tation et l'interaction du par. 6(2) de The
Housing Development Act et de l'art. 11 de The
Public Authorities Protection Act. Les dispositions
habilitantes du par. 6(2) confbrent [TRADUCTION]
*les pouvoirs et devoirs jug6s n6cessaires ... et le
pouvoir de planifier, de construire et de gbrer
pareille entreprise . . . . Ces termes semblent suffi-
samment larges pour couvrir pratiquement toutes
les activit6s administratives et de gestion, sous
toutes leurs facettes et dans tous les d6tails mat6-
riels, dans la construction et I'exploitation de loge-
ments. Cette disposition doit donc 8tre lue A la
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in the light of the expression in s. 11 of The Public
Authorities Protection Act" .. . an act done in ...
the execution ... of any statutory or other public
duty or authority . . ." so as to determine whether
the protective net of s. 11 is thereby cast over the
entire exercise of the power and duty to "plan,
construct and manage" under s. 6(2); or alterna-
tively extends only to those activities which have a
public aspect as distinct from a private connota-
tion.

The Court is here confronted with at least two
possible, but quite different, interpretations of s.
11. The one would impose on all actions involving
the execution of the powers undertaken pursuant
to s. 6(2) of The Housing Development Act, how-
ever minor or miniscule, the protection of the
limitation period established by s. 11. The imposi-
tion of this limitation period for this special class
would have the direct result of producing two
categories of housing units in the community; the
one operated by persons having a statutory man-
date to which a six month limitation period would
extend; and the other operated by a person without
statutory authority to which the general limitation
period would apply. Of course both housing
projects would appear identical in fact to the
attending public whose rights are directly affected
by the distinction.

The other interpretation of s. 11 open to the
Court would limit the imposition of the six months
limitation period to those aspects of the powers
carried out under s. 6(2) having a public connota-
tion and impact in contrast to the great volume of
such actions undertaken on a private basis or with
something less than a public connotation and
impact.

Section 11, being a restrictive provision wherein
the rights of action of the citizen are necessarily
circumscribed by its terms, attracts a strict inter-
pretation and any ambiguity found upon the
application of the proper principles of statutory
interpretation should be resolved in favour of the
person whose right of action is being truncated.
There is little doubt about the presence of
ambiguity and uncertainty of meaning in the sec-
tion. This provision is found in a provincial statute
which deals with a number of public officials

lumibre de l'expression suivante de l'art. 11 de The
Public Authorities Protection Act: a... un acte
fait ... en ex6cution d'un devoir ou pouvoir con-
f6r6 par la loi ou d'un autre devoir ou pouvoir
public. pour d6terminer si la protection de l'art. 11
couvre I'exercice int6gral du pouvoir et devoir de
oplanifier, de construire et de g6rer, pr6vu au par.
6(2), ou si elle ne s'6tend qu'aux activit6s A carac-
tare public plut6t que priv6.

La Cour est donc aux prises avec au moins deux
interpr6tations possibles, quoique bien diff6rentes,
de l'art. 11. L'une accorderait la protection de la
prescription pr6vue A l'art. 11 pour tout acte,
mime tout A fait mineur, accompli en ex6cution
des pouvoirs conf6r6s au par. 6(2) de The Housing
Development Act. L'imposition de cette prescrip-
tion A cette classe sp6ciale aurait pour effet direct
de crber deux cat6gories de logements: les loge-
ments exploit6s par des personnes mandat6es par
la Loi et prot6g6es par la prescription de six mois
et les logements exploit6s par des personnes sans
pouvoirs conf6r6s par la loi et A l'6gard desquelles
la prescription g6n6rale s'appliquerait. Bien 6vi-
demment, les membres du public dont les droits
sont directement atteints par la distinction ne
pourront voir de diff6rence entre les deux sortes de
complexes d'habitation.

L'autre interpr6tation possible aurait pour effet
de restreindre l'application de la prescription de six
mois aux aspects des pouvoirs exerc6s en vertu du
par. 6(2) qui ont une connotation et un impact
publics, par opposition aux nombreux actes A
caractbre priv6 on sans vraiment de connotation ni
d'impact publics.

L'article 11, qui restreint les droits d'action des
citoyens, dans ses termes m8me, doit en cons6-
quence etre interpr6t6 strictement. Toute ambi-
guit6 d6coulant de l'application des r~gles appro-
prides d'interpr6tation des lois doit donc tre
r6solue en faveur de la personne dont les droits
sont diminu6s. Il est indubitable que la disposition
contest6e est ambigue et impr6cise. C'est une dis-
position d'une loi provinciale relative A certains
titulaires de fonction publique, dont les juges de
paix, les agents de la paix, les sh6rifs, les juges
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including justices of the peace, constables, bailiffs,
provincial judges and persons responding to a
mandamus or mandatory order as well as other
persons acting with reference to public order.

The section finds its origin in a statute of the
United Kingdom enacted in 1893 and which has
been before the courts frequently since that time
(vide the Public Authorities Protection Act, 1893
(56 and 57 Vict. c. 61)). In the case of Bradford
Corporation v. Myers', Lord Buckmaster L.C. in
dealing with the position of a municipal corpora-
tion acting negligently in the course of delivering
coke produced as a waste product in the course of
the discharge of its statutory duty to supply gas to
the district, stated at p. 247:

In other words, it is not because the act out of which an
action arises is within their power that a public author-
ity enjoys the benefit of the statute. It is because the act
is one which is either an act in the direct execution of a
statute, or in the discharge of a public duty, or the
exercise of a public authority. I regard these latter
words as meaning a duty owed to all the public alike or
an authority exercised impartially with regard to all the
public. It assumes that there are duties and authorities
which are not public, and that in the exercise or dis-
charge of such duties or authorities this protection does
not apply. [Emphasis added.]

The Court proceeded to find that the municipal
corporation was not protected by the limitation
period because in selling the coke the corporation
was not acting in the direct execution of the
statute or its public duty or public authority there-
under but rather in a secondary role. It is interest-
ing to note that the Court proceeded on the ground
that the section applied only to public authorities
although in its terms (and in the terms of s. 11
before this Court) the provision runs to the benefit
of "any person for an act done in pursuance or
execution or intended execution of any statutory or
other public duty or authority .. ." . It may be that
this restrictive interpretation was placed upon the
word "person" by reason of the title of the statute.
The Interpretation Act of Ontario (R.S.O. 1970, c.
225) defines "person" as follows:

30.28 "person" includes a corporation and the heirs,
executors, administrators or other legal representatives

[1916] 1 A.C. 242.

provinciaux et les personnes pouvant 8tre assujet-
ties A un mandamus ou A une injonction manda-
toire, de m8me que les autres personnes dont les
fonctions sont relatives A l'ordre public.

L'article tire son origine d'une loi du Royaume-
Uni promulgu6e en 1893 et maintes fois soumise
aux tribunaux depuis (voir Public Authorities
Protection Act, 1893 (56 et 57 Vict. chap. 61).
Dans l'affaire Bradford Corporation v. Myers , oil
il s'agissait d'une municipalit6 qui avait commis
une n6gligence en livrant du coke, un r6sidu pro-
duit dans le cadre de l'ex6cution de son obligation
l6gale d'approvisionner le district en gaz, le lord
chancelier Buckmaster dit (A la p. 247):

[TRADUCTION] Autrement dit, ce n'est pas parce que
l'acte A l'origine d'une poursuite rel6ve du pouvoir d'une
autorit6 publique que cette dernibre a droit A la protec-
tion de la Loi. C'est parce que l'acte d6coule de l'ex6cu-
tion directe d'une loi, de l'accomplissement d'un devoir
public ou de l'exercice d'un pouvoir public. J'emploie ces
mots dans le sens d'un devoir A l'6gard du public en
g6n6ral ou d'un pouvoir exerc6 impartialement A l'6gard
du public en g6n6ral. Cela suppose donc que certains
devoirs et pouvoirs ne sont pas de nature publique et que
la loi n'accorde pas de protection quand on les accom-
plit. [C'est moi qui souligne.]

La Cour a conclu que la municipalit6 n'6tait pas
prot6g6e par la prescription parce que la vente de
coke par elle ne faisait pas partie de l'ex6cution
directe de la Loi, ni d'un devoir ou pouvoir public
en d6coulant, mais 6tait plut6t une activit6 secon-
daire. Il est int~ressant de souligner que la Cour a
pris pour acquis que l'article ne s'appliquait qu'aux
pouvoirs publics bien que son texte (tout comme
l'art. 11 soumis A cette Cour) pr6cise que la dispo-
sition protege aune personne pour un acte fait en
conformit6 ou en ex6cution d'un devoir ou pouvoir
conf6r6 par la loi ou d'un autre devoir ou pouvoir
public .. ., . Cette interpr6tation restrictive du mot
.personne* peut s'expliquer par le titre de la Loi.
La loi ontarienne, The Interpretation Act, (R.S.O.
1970, chap. 225) d6finit le mot apersonne, comme
suit:

[TRADUCTION] 30.28 aPersonnex comprend une soci6t6,
les h6ritiers, ex6cuteurs testamentaires, administrateurs

[1916] 1 A.C. 242.
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of a person to whom the context can apply according to
law;

Section 11 therefore would appear to extend to
persons corporate and unincorporate and in the
case of the former whether established as a Crown
agency or otherwise. However this Court is not
required to determine the matter with finality
since the respondent is clearly a Crown agency,
whatever relevance and bearing that fact may have
on the considerations raised by this appeal.

Section 11 was last before this Court in
McGonegal et al. v. Gray et al. 4, wherein Rand J.
on behalf of himself, Taschereau and Cartwright
JJ. stated at page 287:

It is pointed out by Buckmaster L.C. that the lan-
guage of the section implies that some authorized acts of
public authorities are not "public", although I do not
take that to mean that under no circumstances could the
entire authorized activities of a public authority be
wholly of a public nature.

In that case the issue was whether or not the
Board of School Trustees and the school teacher
employed by them were protected by s. 11 and its
limitation period in the case of a claim brought on
behalf of a twelve year old student injured in the
course of lighting a gasoline stove on the instruc-
tions of the teacher in order to warm up the
teacher's and perhaps some students' lunches.

In disposing of the issue and in finding that the
section did not apply Rand J. continued at p. 290:

But the act which resulted in the injury was not one in
the course of executing any direct public purpose for the
children: it had not yet reached any public aspect: it was
a private act, under a private authority.

The Court was divided four to three with the
dissent considering that s. 11 applied since the
direction of the teacher formed a part of the
discharge of the duties imposed upon her under
The Public Schools Act, and hence the teacher

4 [1952] 2 S.C.R. 274.

ou autres repr6sentants l6gaux d'une personne vis6e par
le contexte conform6ment A la loi;

Il semble donc que l'art. 11 s'applique A des per-
sonnes morales constitu6es ou non en corporation,
qu'il s'agisse ou non, dans ce cas, de mandataires
de Sa Majest6 ou non. Cependant, cette Cour n'a
pas A trancher la question puisqu'il ne fait aucun
doute que l'intim6e est un mandataire de Sa
Majest6, quelle que soit la pertinence ou l'impor-
tance de ce fait sur les questions soulev6es dans ce
pourvoi.

C'est dans l'affaire McGonegal et autres c. Gray
et autres4, que cette Cour a 6tudi6 l'art. 11 pour la
dernibre fois. Le juge Rand a 6crit, en son nom et
au nom des juges Taschereau et Cartwright (A la
p. 287):

[TRADUCTION] Le lord chancelier Buckmaster souli-
gne que le texte de l'article sous-entend que, quoique
autoris6s, certains actes accomplis par les pouvoirs
publics ne sont pas de nature spublique*, mais je ne
pense pas que cela exclut la possibilit6 que toutes les
activiti6s autoris6es d'une autorit6 publique puissent
avoir un caractbre entibrement public.

Dans cette affafre, il s'agissait de d6terminer si le
conseil scolaire et l'institutrice A son emploi 6taient
prot6g6s par la prescription de l'art. 11 dans le cas
d'une r6clamation intent6e au nom d'un 6colier de
douze ans qui s'6tait bless6 en allumant un
r6chaud A gaz A la demande de l'institutrice, afin
de faire chauffer le repas de cette dernidre et
peut-6tre celui de certains 616ves.

Aprbs avoir conclu A la non-application de l'art.
11, le juge Rand poursuit (A la p. 290):

[TRADUCTION] Mais l'acte A l'origine de la blessure n'a
pas 6t6 accompli dans le cadre de I'ex6cution d'une
responsabilit6 publique directement li6e aux int6rets des
enfants: il n'avait pas atteint ce caractare public; il
s'agissait d'un acte de nature priv6e accompli en vertu
d'un pouvoir de nature priv6e.

La Cour rendit une d6cision A quatre contre
trois, la dissidence concluant que 'art. 11 s'appli-
quait puisque la demande de l'institutrice faisait
partie de l'ex6cution des devoirs pr6vus A The
Public Schools Act et qu'en cons6quence, l'institu-

4 [1952] 2 R.C.S. 274.
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was a public authority entitled to the same protec-
tion as the Trustees.

It was mentioned earlier that s. 11 finds its
origin in the English Public Authorities Protection
Act, 1893. There is, however, a difference between
s. I of the 1893 legislation and s. 11 in that s. 11
includes the word "other" immediately before the
expression "public duty". In the English statute
the inclusionary reference relates to "any statutory
or public duty or authority .. ." whereas in the
Ontario section the key words are "any statutory
or other public duty or authority . . ." . [Emphasis
added.] Adhering to the canon of statutory inter-
pretation requiring the attribution of meaning to
all words used in the statute if at all possible, one
must assume that the insertion of the word "other"
was done with deliberate legislative intent. In my
view the word "other" as applied to public duty
when that phrase appears in tandem with the
expression "any statutory . . . duty" clearly con-
templates the existence of both public statutory
duties, and statutory duties without a public con-
notation, the latter being outside s. 11. Indeed it
would appear that Rand J. in the McGonegal case,
supra, recognized such a classification of functions
when he stated:

The distinction made in Myers which confined the scope
of the public service to those acts in direct performance
of it, as contrasted with those of a private interest
although incidental to the undertaking and authority as
a whole, and in Clarke between primary and direct
public acts and those which are subordinate or inciden-
tal to them, indicates the line of distinction for the
purposes here.

It therefore follows that the reference in s. 11 to
"any statutory or other public duty" applies in the
context of s. 6(2) of The Housing Development
Act to those aspects of the statutory powers and
duties there established which have a public aspect
or connotation, and does not comprehend those
planning, construction and managerial respon-
sibilities (to paraphrase s. 6(2)) which have a
private executive or private administrative applica-
tion or are subordinate in nature. To read the
section otherwise would be to bring within the
protective umbrella of the limitation imposed by s.
11 every aspect of the powers enunciated in s. 6(2)

trice 6tait une autorit6 publique qui avait droit A la
mime protection que les administrateurs.

J'ai d6jA indiqu6 que l'art. 11 tire son origine
d'une loi anglaise, la Public Authorities Protection
Act, 1893. Il existe cependant une diff6rence entre
l'art. 1 de la Loi de 1893 et I'art. 11; ce dernier
contient le mot cautre imm6diatement avant I'ex-
pression adevoir ... public. Dans la loi anglaise, la
disposition se r6fire A aun devoir ou pouvoir public
ou conffr6 par la loi .. .) alors que les mots-cl6s de
l'article ontarien parlent d'oun devoir ou pouvoir
conf6r6 par la loi ou . . . un autre devoir ou pouvoir
public .. .D [C'est moi qui souligne.] A la lumibre
du principe fondamental d'interpr6tation des lois
selon lequel il faut, dans toute la mesure possible,
accorder un sens A tous les mots employ6s dans
une loi, on doit pr6sumer que le terme oautre a 6t6
ajout6 par le l6gislateur dans un but pr6cis. A mon
avis, le mot autres, qui qualifie l'expression devoir
public, elle-meme juxtapos6e aux termes oun
devoir ... conf6r6 par la loin, vise clairement l'exis-
tence de devoirs 16gaux publics d'une part et de
devoirs l6gaux sans caractbre public d'autre part;
ces derniers sont exclus de l'art. 11. En fait, il
appert que le juge Rand a reconnu cette classifica-
tion des fonctions dans McGonegal, pr~cit6, lors-
qu'il d6clare:
[TRADUCTION] La distinction faite dans Myers qui
restreint la notion de service public aux actes directe-
ment li6s A son ex6cution par opposition aux actes A
caractare priv6, mais accessoires A l'entreprise et aux
pouvoirs consid6r6s globalement, et dans Clarke entre
les actes publics directs et essentiels et ceux qui leur sont
accessoires ou incidents, nous fournit la ligne de d6mar-
cation aux fins pr6sentes.

Il s'ensuit donc que l'expression aun devoir ...
conf& par la loi ou ... autre devoir ... publicD A
l'art. 11 vise, dans le contexte du par. 6(2) de The
Housing Development Act, les aspects des pouvoirs
et devoirs 16gaux qui ont une connotation ou un
aspect public et ne comprend pas les responsabili-
tbs de planification, de construction et d'adminis-
tration (pour reprendre le par. 6(2)) qui ont une
connotation d'administration ou de gestion priv6e
ou qui sont par leur nature mime accessoires.
Interpr6ter l'article autrement rendrait la prescrip-
tion de l'art. 11 applicable A tous les aspects des
pouvoirs 6nonc6s au par. 6(2), y compris les activi-
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including operational matters, however insignifi-
cant in the spectrum of management activities for
example, and would as already mentioned create
different conditions of owner liability for two
apparently similar housing facilities. Indeed, when
urging such a reading of the section, counsel for
the respondent candidly admitted that such was
the result for which he was contending. When one
interpretation can be placed upon a statutory
provision which would bring about a more work-
able and practical result, such an interpretation
should be preferred if the words invoked by the
Legislature can reasonably bear it; and this is
particularly so where the alternative interpretation
will reduce the right of recovery of members of the
public who suffer loss or injury.

The United Kingdom statute without the addi-
tional word "other" has been construed to the
same end; that is to say statutory duties have been
segregated into two classes, one being inherently
public, the other having private connotations. The
addition of the word "other" to the statute in my
view removes any doubt a court might have had in
construing the statute in this manner. Conditions
in today's community are of course vastly different
from conditions existing in 1893 when the Act was
first introduced. The interpretation I have adopted
appears to be even more appropriate in the light of
these changes, reflecting the greatly amplified role
of the government and its agencies in the modern
community, particularly in the conduct of industri-
al and commercial operations formerly carried on
mainly by non-governmental entities.

The effect of construing s. 11 in this manner is
to segregate the actions which the respondent
might undertake in the course of exercising the
powers and duties under s. 6(2) of its parent
statute into two categories, the one being those
actions which entail a public aspect or are inher-
ently of a public nature and the other being a
category of activities, including managerial, which
are more of an internal or operational nature
having a predominantly private aspect. The cases
leave little doubt that the segregation of statutory
powers into public and private categories is not an

t6s courantes, si insignifiantes soient-elles d'un
point de vue administratif, et, comme je l'ai d6jA
dit, cr6erait deux situations distinctes en matibrie
de responsabilit6 du propri6taire pour deux loge-
ments apparemment semblables. En fait, en plai-
dant une telle interpr6tation de l'article, l'avocat
de l'intim6e a franchement admis qu'il 6tait en
faveur de ce r6sultat. Mais c'est l'interpr6tation la
plus pratique et la plus efficace qu'il faut retenir
lorsque les termes utilis6s par le l6gislateur le
permettent et c'est particulibrement vrai lorsque
l'autre interpr6tation possible a pour effet de dimi-
nuer les droits d'action des citoyens 16s6s ou
bless6s.

C'est le sens de l'interpr6tation donn6e i la loi
anglaise, qui ne contient pas le mot cautres; il faut
donc en conclure que les devoirs 16gaux ont 6t6
divis6s en deux groupes, ceux qui sont publics de
fagon inh6rente et ceux qui ont une connotation
priv6e. L'addition du mot cautreo dans la Loi
61imine, A mon avis, tout doute qu'un tribunal
aurait pu avoir en adoptant pareille interpr6tation.
Les conditions sociales actuelles sont trds diff6ren-
tes de celles qui pr6valaient en 1893, 6poque de
l'adoption de la Loi. L'interpr6tation que j'ai adop-
t6e parait encore plus appropri6e A la lumidre de
cette 6volution, car elle reflate le rble accru du
gouvernement et de ses mandataires dans notre
soci6t6 moderne, plus particulibrement dans les
domaines industriel et commercial qui relevaient
autrefois principalement d'int6r~ts priv6s.

Cette interpr6tation de l'art. 11 a pour effet de
s6parer en deux cat6gories les actes que l'intimbe
peut accomplir en ex6cution de ses pouvoirs et
devoirs en vertu du par. 6(2) de sa loi constitutive;
il s'agit d'une part des actes i caract~re public ou
de nature essentiellement publique et d'autre part
d'une cat6gorie d'activit6s, dont celles de gestion,
qui sont plus de nature interne ou courante et oi le
caract&e privi pridomine. La jurisprudence laisse
peu de doute que la s6paration des pouvoirs l6gaux
entre ce qui est priv6 et ce qui est public n'est pas
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easy task (vide Griffiths v. SmithI per Lord Porter
at p. 211; Bradford Corporation v. Myers, supra,
per Lord Buckmaster at p. 250). Difficult or not,
the task before this Court is to find the plain
meaning of s. 11 in the light of the relationship of
that statute with The Housing Development Act
and to determine into which category the respon-
sibilities herein in question must fall.

By the nature of the proceedings giving rise to
this appeal, we do not have the benefit of a full
evidentiary description of the actions taken by the
respondent in the course of exercising its authority
and duty to manage the housing project in ques-
tion. The agreed statement of facts does, however,
indicate that in connection with the operation of
these several housing units the respondent con-
tracted with the third party for the removal of
snow from areas apparently under the control and
certainly in the ownership of the respondent. For
the purposes of this motion, it was assumed that
the injury to the appellant was suffered by reason
of the failure of the respondent or the third party
on behalf of the respondent to remove the ice and
snow from the area in question.

The powers and duties entrusted to the respond-
ent (and for the purposes of these two statutory
provisions I equate "powers" as the term is used in
s. 6(2) of The Housing Development Act with
"authority" as it is employed in s. 11 of The
Public Authorities Protection Act), include the
power "to plan, construct, and manage any build-
ing development or housing project undertaken
. . .". It is trite that in this context the terms "to
plan, construct and manage" connote not only the
overall right and duty for example, to preserve the
assets of the corporation and to take such action
from time to time as may be required to achieve
the objective in the public interest, but also the
operational and more mundane functions of man-
agement in its every detail, including the removal
of garbage, cleaning of windows, letting and relet-
ting of units becoming vacant, the cutting of grass,
the financing and refinancing of mortgages regis-
tered against the units or some of them, and
numerous other aspects of management large and

s [1941] A.C. 170.

une tAche facile (voir Griffiths v. Smith', lord
Porter, A la p. 211; Bradford Corporation v.
Myers, pr6cit6, lord Buckmaster, A la p. 250).
Mais peu importe la difficult6, la pr6sente Cour
doit trouver la v6ritable signification de I'art. 11 
la lumibre de la relation de cette disposition 16gis-
lative avec The Housing Development Act et
d6terminer A quelle catbgorie appartiennent les
responsabilit6s en cause en l'espce.

Ptant donn6 la nature des proc6dures A l'origine
de ce pourvoi, nous ne disposons pas d'une preuve
d6taill6e sur les actes accomplis par l'intim6e en
ex6cution de son pouvoir et devoir de gbrer le
complexe de logements en cause. L'expos6 conjoint
des faits r6v6le cependant que l'intim6e a, aux fins
de 1'exploitation de ces logements, conclu un con-
trat avec un tiers pour l'enlivement de la neige des
terrains dont l'intim6e a apparemment le contr6le
et certainement la propri6t6. Aux fins de la pr&-
sente requite, on a pr6sum6 que les blessures
subies par l'appelant 6taient dues au d6faut de
l'intim6e ou du tiers d'enlever la neige et la glace
des terrains en question.

Les pouvoirs et les devoirs conf6r6s A l'intimbe
(aux fins de ces deux dispositions, j'assimile le mot
apowers (pouvoirs) A l'art. 6(2) de The Housing
Development Act au mot eauthority* (pouvoirs) A
l'art. 11 de The Public Authorities Protection
Act), comprennent le pouvoir de aplanifier, de
construire et de g6rer pareille entreprise [de loge-
ment] . . .i. II est 6vident que, dans le contexte, les
mots aplanifier, construire et gbrer* visent non
seulement les droits et les devoirs globaux, par
exemple de veiller sur les biens de la soci6t6 et de
prendre A l'occasion les mesures necessaires pour
atteindre cet objectif dans I'intirit public, mais
s'appliquent 6galement aux activit6s administrati-
ves A caract~re courant et plus mat6riel, notam-
ment le ramassage des ordures, le nettoyage des
vitres, la location initiale et la relocation des loge-
ments devenus vacants, la tonte du gazon, le finan-
cement et le refinancement des hypothdques enre-
gistr6es sur les logements ou certains d'entre eux,
et diverses autres tdches administratives de tous

5 [1941] A.C. 170.
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small. In the spectrum of the exercise of its man-
date under s. 6(2) the removal of snow by the
respondent is a private and operational matter in
contrast to those burdens of planning, construction
and management of a housing complex which have
a public character. It is something done every
winter by almost every householder in Canada.

The obligation of management to afford contin-
uous access to the premises during the winter is
one which may be the subject of subcontracting to
others either as a term of a lease or as a term of an
independent contract. Management itself will, in a
project of any scale, commonly engage an
employee, a third party subcontractor, or a tenant
for the discharge of this function which is primari-
ly one whose performance is for the private benefit
of the occupiers of the premises. It incidentally, of
course, affects people having recourse to the prem-
ises as invitees, licensees, and perhaps even tre-
spassers. Certainly, the public generally through
such facilities as postal delivery, utility servicing,
and the like, will to some extent be affected by the
discharge of the snow-removal burden. Neverthe-
less, it is not one of the primary duties exercised in
the public interest which quickly comes to mind
when one contemplates the range of activities
involved in the planning, construction and manage-
ment of a housing complex located in Metropolitan
Toronto or its environs. It is not, in my view, a
phase of activity which has "a direct public pur-
pose" or which has a "public aspect" in the words
of the majority of this Court in the McGonegal
decision, supra. It is predominantly in character a
"subordinate" or "incidental" act or "of a private
interest" to refer again to the words of Rand J. in
that case.

It therefore follows that the actions and omis-
sions of the respondent as they are said to have
contributed to the injuries of the appellant are not
amongst those "statutory and other public duties"
which would be covered by the protective limita-
tion period imposed by s. 11.

For the purposes therefore of resolving the
motion brought by the appellant under Rule 124 of
the Rules of Practice of the Supreme Court of

ordres. L'enl6vement de la neige par l'intim6e
constitue, dans le cadre de l'ex6cution de son
mandat en vertu du par. 6(2), une activit6 A
caractbre priv6 et courant par opposition A ses
obligations de planifier, de construire et de g6rer
un complexe d'habitation, qui ont un caractbre
public. C'est une tdche qui incombe A presque tous
les propri6taires au Canada en hiver.

L'obligation de la direction d'assurer un accds
continu aux lieux durant I'hiver peut faire l'objet
d'un sous-contrat, soit comme clause d'un bail, soit
comme clause d'un contrat distinct. En effet, dans
les grands complexes, il arrive souvent que la
direction engage un employ6, un tiers sous-con-
tractant, ou un locataire pour s'acquitter de cette
tdche qui, au premier chef, b6n6ficie surtout aux
occupants des lieux. Il est bien 6vident qu'en b6n6-
ficient 6galement, de fagon accessoire, les person-
nes qui se rendent sur les lieux A titre d'invit6s, de
personnes autoris6es ou peut-6tre mime d'intrus.
En fait, le public en g6n6ral b6n6ficie dans une
certaine mesure de l'ex6cution de l'obligation d'en-
lever la neige, que ce soit pour la livraison du
courrier ou autres services r6sidentiels. Il n'en
demeure pas moins qu'il ne s'agit pas IA d'un des
principaux devoirs exerc6s dans l'intbrit public qui
vient A l'esprit lorsqu'on envisage les diverses acti-
vit6s qu'impliquent la planification, la construction
et I'administration d'un complexe d'habitation
dans le Toronto m6tropolitain ou ses environs. Il
ne s'agit pas A mon avis d'un aspect d'une activit6
qui est tune responsabilit6 publique directe, ou a
un acaractbre publicD, pour reprendre les expres-
sions employees par la majorit6 en cette Cour dans
l'arrit McGonegal, pr6cit6. II s'agit principalement
d'un acte A caractbre saccessoirep, sincident, ou
upriv6&, selon la terminologie du juge Rand dans
cette affaire.

Il s'ensuit donc que les actes et omissions repro-
ch6s A l'intimbe, qui auraient contribu6 aux blessu-
res subies par I'appelant, ne font pas partie des
adevoirs conf~rbs par la loi ou autres devoirs
publics> vis6s par la prescription de l'art. 11.

En cons6quence, je suis d'avis de r6pondre par la
n6gative A la question pos6e par l'appelant dans la
requfte pr6sent6e en vertu de la rigle 124 des
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Ontario, I would answer the question put in the
Notice of Motion in the negative, namely that the
respondent is not entitled to rely on s. 11 of The
Public Authorities Protection Act. Nothing herein
stated of course has any bearing or reference upon
the ultimate rights and obligations of the parties to
this litigation other than for the purpose of deter-
mining the answer to the specific question raised.

I would therefore allow the appeal, but because
the parties have, by mutual agreement, sought to
resolve the threshhold issue of the appropriate
limitation period by invoking Rule 124 and
because these preliminary proceedings will not
determine the ultimate rights of the parties on the
claims raised in this litigation, I would dispose of
the issue of costs in the Court of first instance, the
Court of appeal and in this Court as costs to the
plaintiff in the cause.

MARTLAND J. (dissenting)-On September 3,
1975, the appellant filed a statement of claim
against the respondents, Ontario Housing Corpo-
ration, hereinafter referred to as "the Corpora-
tion", and Her Majesty The Queen in Right of the
Province of Ontario. The writ had been issued in
the same month. He alleged that the Corporation
is established on behalf of the respondent, Her
Majesty The Queen in Right of the Province of
Ontario, and is an agent thereof.

The claim is for damages for personal injuries.
The appellant alleged that he was the tenant of a
housing unit at Napanee Court in Toronto, leased
to him by the Corporation. He says that, on
December 6, 1974, he slipped and fell on a patch
of ice located on the common area of land, owned
and occupied by the Corporation, surrounding its
housing unit located on Napanee Court. The claim
is based upon the alleged negligence of the
respondents in respect of the maintenance of the
area under their care and custody.

The respondents, by their statement of defence,
inter alia, pleaded the provisions of s. 11 of The
Public Authorities Protection Act, R.S.O. 1970, c.
374. That section provided that:

11. No action, prosecution or other proceeding lies or
shall be instituted against any person for an act done in
pursuance or execution or intended execution of any

R6gles de pratique de la Cour supr8me de l'Onta-
rio et je conclus que l'intim6e n'a pas le droit
d'invoquer l'art. 11 de The Public Authorities
Protection Act. Sauf dans la mesure oai il r6pond A
la question pos6e, le pr6sent jugement ne touche en
aucune fagon aux droits et obligations ultimes des
parties au litige.

Je suis donc d'avis d'accueillir le pourvoi. Puis-
que les parties ont convenu de recourir A la rbgle
124 pour faire trancher la question prbliminaire de
la prescription et que ces proc6dures pr6liminaires
ne tranchent pas les droits ultimes des parties
relativement aux r6clamations en l'esp~ce, je suis
d'avis d'adjuger les d6pens en premibre instance,
en Cour d'appel et en cette Cour en faveur du
demandeur.

LE JUGE MARTLAND (dissident)-Le 3 sep-
tembre 1975, I'appelant a produit une d6claration
contre les intimbes, I'Ontario Housing Corporation
(ci-aprds appel6e la aSoci6t6D) et Sa Majest6 du
chef de la province de l'Ontario. Le bref avait 6t6
d6livr6 le mime mois. L'appelant all6gue que la
Soci6t6 a 6t6 6tablie au nom de Sa Majest6 du chef
de la province de l'Ontario et qu'elle en est
mandataire.

Il s'agit d'une demande de dommages-int6r8ts
pour blessures corporelles. L'appelant all~gue qu'il
6tait locataire d'un logement de la Soci6t6, situ6 A
Napanee Court, A Toronto. II d6clare avoir fait
une chute, le 6 d6cembre 1974, en glissant sur une
plaque de glace sur les terrains communs qui
entourent les logements de Napanee Court dont la
Socit6 est propri6taire et occupant. La r6clama-
tion est fond6e sur la pr6tendue n6gligence des
intim6es quant A l'entretien de la propri6t6 dont
elles avaient la garde.

En d6fense, les intim6es ont notamment invoqu6
l'art. 11 de The Public Authorities Protection Act,
R.S.O. 1970, chap. 374, aux termes duquel:

[TRADUCTION] 11. Aucune action, poursuite ou
autre proc6dure n'est recevable ou ne peut 8tre intent6e
contre une personne pour un acte fait en conformit6 ou
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statutory or other public duty or authority, or in respect
of any alleged neglect or default in the execution of any
such duty or authority, unless it is commenced within six
months after the act, neglect or default complained of,
or, in case of continuance of injury or damage, within
six months after the ceasing thereof.

This action was commenced more than six
months after the alleged default occurred.

The appellant then applied, pursuant to Rule
124 of the Rules of the Supreme Court of Ontario,
to determine, as a point of law, whether the Corpo-
ration was entitled to rely upon that section. For
the purposes of the application only, the facts
alleged in the statement of claim were agreed
upon. Both Courts below have held, though not for
the same reasons, that the Corporation was en-
titled to the protection of the six month limitation
period. The appellant, with leave, has appealed to
this Court.

Howland J.A., who delivered the unanimous
judgment of the Court of Appeal, said:

There are two issues requiring consideration in this
appeal:
(a) does the Corporation fall within the class of persons

entitled to protection by s. 11 of The Public
Authorities Protection Act?;

(b) was the alleged neglect or default in the execution
of any statutory or other public duty or authority?

Section 11 of The Public Authorities Protection Act
was added to the Act in 1911 by 1 Geo. V, c. 22, s.
13(1). Previously the statute offered protection primari-
ly to justices of the peace and constables. Despite the
broad language of s. 11, it would seem to be clearly
settled that the words "any person" in s. 11 only apply
to public authorities. As Kerwin J. pointed out in
McGonegal et al. v. Gray et al., [1952] 2 S.C.R. 274 at
p. 282 in considering s. 11:

"The Ontario section is in substance the same as s. I
of the British Public Authorities Protection Act, 1893,
which has been considered in numerous cases in Eng-
land, Scotland and Ireland. ... The House of Lords
noticed some of them in Bradford Corporation v.
Myers, [1916] 1 A.C. 242, where it was finally decid-
ed that the word 'person' must be limited so as to
apply only to public authorities."

en ex6cution d'un devoir ou pouvoir conf6r6 par la loi ou
d'un autre devoir ou pouvoir public, ou avec l'intention
de I'ex6cuter, ou pour une pr6tendue n6gligence ou
omission dans l'ex6cution de ce devoir ou pouvoir, A
moins d'6tre intent6e dans les six mois suivant l'acte, la
n6gligence ou l'omission reproch6s, ou, en cas de pr6ju-
dice ou dommage continus, dans les six mois suivant leur
cessation.

La pr6sente action a 6t6 intent6e plus de six
mois aprbs la pr6tendue n6gligence.

Conform6ment A la r~gle 124 des R~gles de la
Cour supreme de l'Ontario, I'appelant a pr6sent6
une requ~te pour faire trancher une question pr6li-
minaire de droit, savoir si la Soci6t6 a le droit
d'invoquer cet article. Aux seules fins de la
requte, les parties ont admis les faits all6gu6s
dans la d6claration. Les tribunaux d'instance inf6-
rieure ont tous deux jug6, mais pour des motifs
diff6rents, que la Socit6 a droit A la protection de
la prescription de six mois. L'appelant, sur autori-
sation, se pourvoit maintenant devant cette Cour.

Le juge Howland, qui a r6dig6 l'arrit unanime
de la Cour d'appel, 6crit:

[TRADUCTION] En I'esp6ce, nous devons trancher
deux questions:

a) la Soci6t6 est-elle prot6g6e par la prescription
pr6vue A l'art. 11 de The Public Authorities Pro-
tection Act?;

b) la n6gligence ou l'omission en cause a-t-elle t
commise dans l'ex6cution d'un devoir ou d'un pou-
voir conf6r6 par la loi ou d'un autre devoir ou
pouvoir public?

L'article 11 de The Public Authorities Protection Act
a 6 ajout6 A la Loi en 1911 par 1 Geo. V, chap. 22,
par. 13(1). A l'origine, cette loi prot6geait principale-
ment les juges de paix et les agents de la paix. Malgr6 la
formulation g6n6rale de l'art. 11, il semble clairement
6tabli que les mots tune personne, ne visent que les
pouvoirs publics. Comme I'a soulign6 le juge Kerwin
dans McGonegal et autres c. Gray et autres, [1952] 2
R.C.S. 274, A la p. 282, au sujet de l'art. 11:

L'article de loi ontarien est en substance identique A
l'art. I de la loi anglaise, la Public Authorities Protec-
tion Act, 1893, qui a 6t6 examin6e dans de nombreu-
ses d6cisions anglaises, 6cossaises et irlandaises ... La
Chambre des lords en cite certaines dans l'arr8t Brad-
ford Corporation v. Myers, [1916] 1 A.C. 242, dans
lequel elle a jug6 que le mot apersonne. doit tre
interpr6t6 comme ne s'appliquant qu'aux pouvoirs
publics.*
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In answer to the first question, the Court of
Appeal held that the Corporation fell within the
class of persons entitled to protection by s. 11. I
agree with the reasons given for reaching that
conclusion.

The main argument in this Court was in respect
of the second question stated by Howland J.A. The
appellant's submission is that not every action of a
public authority is within the ambit of the Act and
that it is only when acting in pursuance of a public
duty or authority that a public body is given
protection under the Act. Acts of the public au-
thority of a private nature, simply incidental to the
direct performance of its main objects, are, it is
contended, not protected, and, as the clearing of
snow from its common area was not a duty specifi-
cally imposed on the Corporation, such activity is
merely incidental to the performance of its objects.

The Corporation refers to s. 6(2) of The Hous-
ing Development Act, R.S.O. 1970, c. 213, which
provides as follows:

6. (2) The Lieutenant Governor in Council may con-
stitute corporations with such powers and duties as are
deemed expedient to carry out any of the terms of any
agreement made under subsection I or to carry out any
housing project, including power to plan, construct and
manage any housing project undertaken under any such
agreement or otherwise, and including power to acquire
and dispose of land in its own name.

Subsection (1) of s. 6 empowers the Crown in
right of Ontario to make agreements with the
Crown in right of Canada respecting joint projects
as contemplated in the National Housing Act,
1954, S.C. 1953-54, c. 23. The Corporation con-
tends that the removal of ice and snow from
sidewalks and common areas surrounding the sub-
ject premises is a function of property and building
management in the interests of the public at large,
pursuant to the statutory power or authority con-
ferred upon the Corporation.

The appellant, in support of his submission,
relies upon the judgment of the House of Lords in

En r6ponse A la premiere question, la Cour
d'appel a d6cid6 que la Soci6t6 tombe dans la
cat6gorie de personnes qui a droit A la protection
pr6vue A l'art. 11. Je souscris aux motifs r6dig6s A
l'appui de cette conclusion.

Devant cette Cour, les plaidoiries ont principale-
ment port6 sur la seconde question 6nonc6e par le
juge Howland de la Cour d'appel. L'appelant sou-
tient que la Loi n'englobe pas tous les actes d'une
autorit6 publique et qu'un organisme public n'est
prot6g6 que lorsqu'il agit dans l'ex6cution d'un
devoir ou pouvoir de nature publique. 11 est all6gu6
que l'autorit6 publique ne peut invoquer la pres-
cription dans le cas d'actes de nature priv6e, pure-
ment accessoires A la r6alisation directe de ses
objectifs principaux, et que, comme en 1'espce
l'enlavement de la neige sur les terrains communs
n'est pas un devoir express6ment impos6 A la
Soci6t6, cette activit6 est purement accessoire A la
r6alisation de ses objectifs.

La Soci6t6 invoque le par. 6(2) de The Housing
Development Act, R.S.O. 1970, chap. 213, qui
dispose:

[TRADUCTION] 6. (2) Le lieutenant gouverneur en
conseil peut constituer des soci6t6s et leur conf6rer les
pouvoirs et devoirs jug6s n6cessaires A la mise en ceuvre
de toute disposition d'un accord conclu en vertu du
paragraphe 1 ou d'une entreprise de logement, y compris
le pouvoir de planifier, de construire et de g~rer toute
entreprise de logement aux termes de l'accord ou autre-
ment, de meme que le pouvoir d'acqu6rir et d'ali6ner des
terrains en son propre nom.

Le paragraphe (1) de l'art. 6 habilite le gouver-
nement de l'Ontario A conclure des accords avec le
gouvernement du Canada dans le cadre de pro-
grammes conjoints au sens de la Loi nationale sur
I'habitation, 1954, S.C. 1953-54, chap. 23. La
Soci6t6 soutient que l'enlavement de la glace et de
la neige des trottoirs et terrains communs entou-
rant les lieux en question fait partie des fonctions
de g6rance de la propri6t6 et des bitiments dans
l'intbrat du public en g6n6ral, conform6ment aux
pouvoirs que la Loi lui confbre.

L'appelant appuie sa pr6tention sur l'arrt de la
Chambre des lords, Bradford Corporation v.
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Bradford Corporation v. Myers6 . In that case, the
defendants, a municipal corporation, were author-
ized by Act of Parliament to carry on the under-
taking of a gas company and were bound to supply
gas to the inhabitants of the district, and they were
also empowered to sell the coke produced in the
manufacture of the gas. The defendants contracted
to sell and deliver a ton of coke to the plaintiff,
and by the negligence of their agent the coke was
shot through the plaintiffs shop window. More
than six months afterwards the plaintiff com-
menced an action of negligence against the defend-
ants. The defendants pleaded s. I of the Public
Authorities Protection Act, 1893, as a bar to the
action.

The material portion of s. 1 provided:

Where after the commencement of this Act any
action, prosecution, or other proceeding is commenced
in the United Kingdom against any person for any act
done in pursuance, or execution, or intended execution
of any Act of Parliament, or of any public duty or
authority, or in respect of any alleged neglect or default
in the execution of any such Act, duty, or authority, the
following provisions shall have effect:

(a) The action, prosecution, or proceeding shall not
lie or be instituted unless it is commenced within six
months next after the act, neglect, or default com-
plained of, or, in case of a continuance of injury or
damage, within six months next after the ceasing
thereof:

These words are substantially the same as those
contained in s. 11 of the Ontario Act. I do not see
any significance, in respect of their interpretation,
in the fact that the English Act refers to "any Act
of Parliament, or of any public duty or authority",
while the Ontario Act speaks of "any statutory or
other public duty or authority". [The emphasis is
mine.] Both of these Acts contemplate the execu-
tion of a public duty or authority as well as the
execution of a statute. The word "other" in the
Ontario Act merely emphasizes this.

It was held that the act complained of was not
done in the direct execution of a statute or in the

6 [1916] 1 A.C. 242.

Myers 6. Dans cette affaire-lIA, la d6fenderesse, une
municipalit6, 6tait autorisbe par une loi du Parle-
ment A exploiter une usine A gaz et 6tait tenue
d'approvisionner en gaz les habitants du district;
elle 6tait en outre autorisbe A vendre le coke, un
sous-produit du gaz. La d6fenderesse s'6tait enga-
g6e par contrat A vendre et A livrer une tonne de
coke au demandeur. Par suite d'une n6gligence de
son mandataire, le coke fut d6charg6 dans la
vitrine du demandeur. Plus de six mois plus tard,
le demandeur a intent6 une action contre la d6fen-
deresse. Cette dernidre a plaid6 l'irrecevabilit6 de
la demande en vertu de l'art. I de la Public
Authorities Protection Act, 1893.

Voici l'extrait pertinent de l'art. 1:

[TRADUCTION] Les dispositions suivantes s'appliquent
lorsque, aprds l'entr6e en vigueur de la pr6sente loi, une
action, poursuite ou autre proc6dure est intent6e au
Royaume-Uni contre une personne pour un acte fait en
conformit6 ou en ex6cution d'une loi du Parlement, ou
avec l'intention de l'ex6cuter, ou en conformit6 ou en
ex6cution d'un devoir ou pouvoir public, ou avec l'inten-
tion de l'ex6cuter, ou pour une n6gligence ou omission
dans l'ex6cution de cette loi, de ce devoir ou de ce
pouvoir:

a) L'action, la poursuite ou la proc6dure n'est pas
recevable et ne peut 8tre intent6e A moins de I'8tre
dans les six mois suivant I'acte, la n6gligence ou
l'omission reproch6s ou, en cas de pr6judice ou dom-
mage continus, dans les six mois de leur cessation:

Ce texte est essentiellement le meme que celui
de l'art. 11 de la loi ontarienne. Je ne pense pas
qu'il faille accorder de l'importance, aux fins de
leur interpr6tation, au fait que la loi anglaise parle
d'aune loi du Parlement ... ou d'un devoir ou
pouvoir public*, alors que la loi ontarienne parle
ad'un devoir ou pouvoir conf6r6 par la loi ou d'un
autre devoir ou pouvoir public,. [C'est moi qui
souligne.] Ces deux lois envisagent I'ex6cution
d'un devoir ou pouvoir public ainsi que l'ex6cution
d'une loi. Le mot autrei dans la loi ontarienne ne
fait qu'accentuer ce point.

II fut d6cid6 que I'acte en cause ne d6coulait pas
de l'ex6cution directe d'une loi ni de l'accomplisse-

6 [1916] 1 A.C. 242.
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discharge of a public duty or the exercise of a
public authority and so the Public Authorities
Protection Act, 1893 (U.K.), afforded no defence
to the action.

The appellant relied upon the words of Lord
Buckmaster, L.C., at p. 247:

In other words, it is not because the act out of which
an action arises is within their power that a public
authority enjoy the benefit of the statute. It is because
the act is one which is either an act in the direct
execution of a statute, or in the discharge of a public
duty, or the exercise of a public authority. I regard these
latter words as meaning a duty owed to all the public
alike or an authority exercised impartially with regard
to all the public. It assumes that there are duties and
authorities which are not public, and that in the exercise
or discharge of such duties or authorities this protection
does not apply.

Lord Buckmaster went on to add:

This distinction is well illustrated by the present case.
It may be conceded that the local authority were bound
properly to dispose of their residual products; but there
was no obligation upon them to dispose by sale, though
this was the most obvious and ordinary way. Still less
was there any duty to dispose of them to the respondent.
No member of the public could have complained if the
respondent had not been supplied; nor had any member
of the public the right to require the local authority to
contract with him.

The act complained of arose because one of the
servants of the appellants, acting in the course of an
errand on which they had power to send him, but on
which they were not bound in the execution of any Act
or in the discharge of any public duty or authority to
send him, in breach of his common law duty to his
fellow citizens, caused damage by his personal
negligence.

In Edwards v. Metropolitan Water Board, the
Court of Appeal had to deal with the application
of the Public Authorities Protection Act, 1893, to
a case in which the plaintiff had been injured by -a
lorry used by the defendant to convey pipes from a
central depot to a district depot and to bring back
empty casks and drums, which had contained oil,
from the district depot to the central depot. The

7 [1922] 1 K.B. 291.

ment d'un devoir public ni de l'exercice d'un pou-
voir public et qu'en cons6quence, la d6fense fond6e
sur la Public Authorities Protection Act, 1893
(R.-U.) ne pouvait 8tre retenue.

L'appelant a invoqu6 le passage suivant tir6 des
motifs du lord chancelier Buckmaster (A la p.
247):

[TRADUCTION] Autrement dit, ce n'est pas parce que
l'acte A l'origine d'une poursuite relive du pouvoir d'une
autorit6 publique que cette derniare a droit A la protec-
tion de la Loi. C'est parce que l'acte d6coule de l'ex6cu-
tion directe d'une loi, de l'accomplissement d'un devoir
public ou de l'exercice d'un pouvoir public. J'emploie ces
mots dans le sens d'un devoir A l'6gard du public en
g6n6ral ou d'un pouvoir exerc6 impartialement A l'6gard
du public en g6n6ral. Cela suppose donc que certains
devoirs et pouvoirs ne sont pas de nature publique et que
la loi n'accorde pas de protection quand on les
accomplit.

Puis, lord Buckmaster poursuivit en ces termes:

[TRADUCTION] La pr6sente affaire nous donne un bel
exemple de cette distinction. On peut admettre que
l'autorit6 locale 6tait tenue de disposer des sous-pro-
duits; elle n'6tait pas pour autant oblig6e de les vendre,
m8me si c'6tait le moyen le plus 6vident et courant d'en
disposer. A plus forte raison, elle n'6tait pas tenue de les
vendre A l'intim6. Personne ne se serait plaint si l'intim6
n'avait pas 6t6 approvisionn6; personne n'avait le droit
d'obliger I'autorit6 locale A contracter avec lui.

L'acte en cause s'est produit lorsqu'un employ6 de
l'appelante, agissant dans l'exercice de fonctions que
cette derniare pouvait lui confier, sans pour autant y 8tre
tenue par la loi ou par un devoir ou pouvoir public, a
manqu6 A ses obligations ordinaires A l'6gard de ses
concitoyens et a, par sa propre n6gligence, caus6 des
dommages.

Dans l'arret Edwards v. Metropolitan Water
Board7 , la Cour d'appel devait se prononcer sur
I'application de la Public Authorities Protection
Act, 1893, dans une affaire oai le demandeur avait
6t6 bless6 par un camion utilis6 par le d6fendeur
pour transporter des tubes d'un entrep6t central A
un entrep6t r6gional et en rapporter des tonneaux
et bidons vides, dans lesquels il y avait eu de

' [1922] 1 K.B. 291.
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plaintiff was injured while the truck was on its
return journey. The defendant was under a statu-
tory duty to supply water to the inhabitants of a
certain area. It had a number of pumping, filtering
and storage depots which had to be supplied with
materials for the repair and extension of its pipe-
line system. Main pipes had to be replaced from
time to time when the pipes burst.

The Court held that the defendant could rely
upon the Public Authorities Protection Act, 1893.
The plaintiff had relied upon Bradford Corpora-
tion v. Myers. Bankes L.J., in the following pas-
sage dealt with this submission:

The question in this case is whether the act of sending
this lorry on its journey was an act done in pursuance or
execution or intended execution of the statutes which
impose upon the respondents their duties, or in execution
of a public duty. The main duty of the respondents is to
supply water for the public living and carrying on
business within their area; but there are many duties
incidental to that main duty, and one of these is a duty
to keep and maintain their pipes in proper working
condition. Consider the various operations necessary to
the direct execution of their main duty. A trench must
be cut in order to lay a main pipe. In order to lay a new
pipe or repair an old one, a man must carry a pipe some
short distance, perhaps from a stack of pipes, in order to
place it in position. By some means pipes must be
conveyed from the manufactory, or from the respond-
ents' stock, to the point where they are required. No one
could deny that each of these operations is in direct
execution of the respondents' statutory duty. If a pipe
bursts which must be replaced immediately, and a lorry
is sent hurriedly from Battersea with a single pipe, it is
not disputed that it would be sent in direct execution of
the respondents' duty. Then if they in the exercise of a
reasonable and prudent discretion think it necessary to
keep a store of pipes at each of their depots, is not the
vehicle which conveys the pipes to the stores to replenish
the stock sent in exercise of the respondents' statutory
duty? In my opinion it is impossible to distinguish
between sending a vehicle expressly to take a pipe to a
place where a main pipe has burst, and sending a vehicle
with a number of pipes to replenish a store so that main
pipes which have burst may be immediately or quickly
repaired. Therefore in my opinion the learned judge was
justified upon the materials before him in arriving at his
conclusion.

I'huile. Le demandeur a 6t bless6 alors que le
camion 6tait sur le chemin du retour. La Loi
conf6rait au d6fendeur l'obligation d'approvision-
ner en eau les habitants d'une r6gion donn6e. II
poss6dait des installations de pompage et d'6pura-
tion, et des entrep6ts qui devaient 8tre 6quip6s
pour les r6parations et I'extension du r6seau de
canalisations. II fallait 6galement remplacer les
conduites principales lorsqu'elles 6clataient, ce qui
arrivait A l'occasion.

La Cour a jug6 que le d6fendeur pouvait invo-
quer la protection de la Public Authorities Protec-
tion Act, 1893. Le demandeur s'6tait fond6 sur
l'arrt Bradford Corporation v. Myers. Voici en
quels termes le lord juge Bankes a tranch6 le
d6bat:
[TRADUCTION] Il s'agit en l'esp6ce de d6terminer si
l'acte d'envoyer le camion en est un fait en conformit6
ou en ex6cution des dispositions l6gislatives qui fixent les
devoirs de l'intim6, ou avec l'intention de les ex6cuter,
ou en ex6cution d'un devoir public. Le principal devoir
de l'intim6 est d'approvisionner en eau les habitants et
les commergants de la r6gion; mais plusieurs responsabi-
lit6s accessoires s'y greffent, dont celle d'entretenir les
conduites et de les garder en bon 6tat. Pensons aux
diverses op6rations n6cessaires A l'ex6cution directe de
ce devoir principal. II faut creuser une tranch6e pour
installer la conduite maitresse. Pour l'installer ou la
remplacer, il faut que quelqu'un transporte les tubes A
pied d'oeuvre, peut-8tre A partir d'une r6serve situ6e A
proximit6. Les tubes doivent 8tre transport6s de l'usine
ou de l'entrep6t de l'intim6 A l'endroit o6 ils seront
install6s. On ne saurait nier que ces op6rations visent
l'ex6cution directe du devoir conf6r6 par la loi A l'intim6.
Si une conduite 6clate et doit 8tre remplac6e imm6diate-
ment et qu'on envoie rapidement un camion de Batter-
sea charg6 d'un seul tube, personne ne contestera que
cette op6ration entre dans le cadre de l'ex6cution directe
du devoir de l'intim6. Si dans l'exercice raisonnable et
prudent de son pouvoir discr6tionnaire, l'intim6 juge
n&cessaire de conserver un stock de tubes dans chaque
entrep6t, l'utilisation d'un camion pour maintenir le
stock ne fait-elle pas partie de l'exercice du devoir
conf6r6 par la loi A l'intim6? Il est A mon avis impossible
d'6tablir une distinction entre le fait d'envoyer un
camion charg6 d'un seul tube A l'endroit oA la conduite
principale a 6clat6 et le fait d'envoyer un camion charg6
de plusieurs tubes destin6s A approvisionner l'entrep6t
afin d'etre toujours en mesure de r6parer rapidement les
conduites mattresses endommag6es. J'estime donc que la
conclusion du savant juge de premiere instance est justi-
fi6e, d'aprbs la preuve soumise.
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Mr. Shakespeare contended that if in Bradford Cor-
poration v. Myers ([1916] 1 A.C. 242) the corporation
had been moving coke from their gas works in order to
get rid of it, and so remove an impediment in the way of
executing their statutory duty of supplying gas, the
decision of the House of Lords must still have been for
the plaintiff. There I join issue. In my view if the
corporation had been moving the coke in order to clear
their gas works that they might better fulfil their statu-
tory duty the decision of the House of Lords would have
been the other way. The basis of the decision was that
the plaintiff had entered into a contract with the corpo-
ration for the supply of coke and that the damage was
done in the course of supplying coke under that contract.
The House of Lords drew a distinction between damage
done in the direct execution of a public duty or power
and damage done in acting on a mere permission or
licence to do an act which the public have no right to
demand under statutory authority; and they applied the
expression "direct" to distinguish between supplying
gas, which the corporation was bound to do, and making
a contract for the sale of coke which the corporation
might, but need not make.

Scrutton L.J., at p. 306, said:

If I am asked whether a lorry conveying pipes and stores
to a district depot and removing empty receptacles from
a district depot, or even returning empty, is being
employed in the direct execution of the respondents'
statutory duty, I say, having carefully read Bradford
Corporation v. Myers, that it clearly is. I cannot distin-
guish between conveying pipes for repairs and oil for
pumping-engines; or between conveying full drums of oil
to a store and removing empty drums from a store. Each
of these acts seems to be a direct execution of the
respondents' duty; because in my view the direct execu-
tion of the duty includes all incidental acts reasonably
necessary for the execution of the duty. This view is not
inconsistent with Bradford Corporation v. Myers, and is
in accordance with several decisions in the Court of
Appeal cited in Myers's Case and not disapproved by
the House of Lords in that case.

The application of the same Act was again
considered by the House of Lords in Griffiths v.
Smith'. The managers of a non-provided public
elementary school, a statutory body created by the

8 [1941] A.C. 170.

M, Shakespeare a soutenu que, si dans l'affaire Brad-
ford Corporation v. Myers ([1916] 1 A.C. 242) la
municipalit6 avait pris le coke A son usine A gaz pour
s'en d6barasser et ainsi enlever un obstacle A l'ex6cution
du devoir que lui conf6rait la loi, la d6cision de la
Chambre des lords aurait quand m8me 6t6 favorable au
demandeur. Je ne suis pas d'accord. Je pense au con-
traire que si la municipalit6 avait enlev6 le coke pour
d6gager ses installations et ainsi mieux s'acquitter du
devoir confr6 par la loi, la d6cision de la Chambre des
lords aurait 6t6 en sens contraire. Le jugement repose
sur le fait que le demandeur avait conclu un contrat
d'approvisionnement en coke avec la municipalit6 et que
les dommages ont eu lieu pendant I'ex6cution de ce
contrat. La Chambre des lords a fait une distinction
entre des dommages survenus lors de l'ex6cution directe
d'un devoir ou pouvoir public et ceux survenus lors de
l'accomplissement d'un acte autoris6 ou tol6r6 et que le
public n'est aucunement en droit d'exiger en vertu de la
loi; les juges ont parl6 d'ex6cution (directe* pour mar-
quer la distinction entre l'approvisionnement en gaz,
dont la municipalit6 avait la responsabilit6, et un contrat
de vente de coke, que la municipalit6 pouvait conclure,
sans toutefois y 8tre tenue.

Le lord juge Scrutton a d6clar6, A la p. 306:

[TRADUCTION] On me demande de d6cider si un camion
qui transporte des tubes et des outils A un entrep6t
r6gional et en repart avec des bidons vides, ou sans
chargement, est utilis6 aux fins de l'ex6cution directe du
devoir confr6 par la loi A l'intim6. Aprbs avoir analys6
l'arrat Bradford Corporation v. Myers, je conclus par
l'affirmative. Je ne puis faire de distinction entre le
transport de tubes pour les r6parations et le transport de
l'huile devant servir aux pompes, ni entre le tansport de
bidons pleins d'huile A un entrep6t et le ramassage de
bidons vides qui s'y trouvent. Chacun de ces actes me
semble accompli dans l'ex6cution directe du devoir de
l'intim6, car l'ex6cution directe d'un devoir comprend, A
mon avis, tous les actes accessoires et raisonnablement
n6cessaires A son ex6cution. Cette opinion n'est d'ailleurs
pas inconciliable ave l'arrat Bradford Corporation v.
Myers et elle est conforme A plusieurs d6cisions de la
Cour d'appel que la Chambre des lords a cit6es dans
l'arrat Myers sans les critiquer.

La Chambre des lords a 6galement 6tudi6 l'ap-
plication de cette loi dans l'arrat Griffiths v.
Smith8. Les administrateurs d'une 6cole primaire
publique non subventionn6e, un organisme consti-

' [1941] A.C. 170.
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Education Acts, issued invitations to, among
others, the appellant to attend an exhibition on the
school premises of work done by the pupils, one of
whom was the appellant's son. While this display
was in progress the floor of the room collapsed and
the appellant suffered severe injuries in respect of
which she sued the managers.

It was held that the managers were a public
authority and that the authorization of the display
on the school premises was an exercise by the
managers of their functions as such. The neglect of
the managers in respect of the floor was a neglect
in the exercise of their statutory duty.

Viscount Simon, L.C., stated what he con-
sidered to be the true test to determine whether a
public authority is entitled to rely upon the Public
Authorities Protection Act, 1893, and, in so doing,
he made reference to the Myers case. At p. 179 he
said:

Lastly, was the action of the managers in authorizing
the invitations to this school-display an act done in the
execution of their statutory duty or authority? It was
strenuously contended for the appellants that this action
was "voluntary" in the sense in which the sale of coke in
the Bradford Corporation case ([1916] 1 A.C. 242) was
voluntary. It is true that St. Clement's school could have
been carried on without arranging to hold this display.
But that is not the true test. The real question is whether
the managers, in authorizing the issue of invitations to
the display on the school premises after school hours,
should be regarded as exercising their function of
managing the school. To apply the distinction indicated
by the Master of the Rolls, was the managers' action
"something incidental to, part of, the process of carrying
on" their statutory duty? Both the trial judge and the
Court of Appeal took the view that in this matter the
managers were doing an act which formed part of the
operation of carrying on a public elementary school.

This Court dealt with the same issue on an
appeal from the Court of Appeal for Ontario
involving s. 11. The case is McGonegal et al. v.
Gray et al. 9. The facts of this case were as follows.
The appellant trustees by virtue of The Public
Schools Act (Ont.) conducted a public school at

[1952] 2 S.C.R. 274.

tu6 en vertu des lois relatives A l'instruction, ont
invit6 A l'6cole des personnes, dont I'appelante,
pour y voir une exposition des travaux des 61aves,
dont l'un 6tait le fils de l'appelante. Au cours de la
pr6sentation, le plancher de la pi6ce a c6d6 et
I'appelante a subi de graves blessures pour lesquel-
les elle a poursuivi les administrateurs.

On a jug6 que les administrateurs repr6sentaient
un pouvoir public et que le fait d'autoriser une
exposition A l'6cole entrait dans l'exercice de leurs
fonctions d'administrateurs. La n6gligence dont
ont fait preuve les administrateurs relativement A
l'6tat du plancher constituait une n6gligence dans
l'exercice du devoir que leur conf&re la loi.

Le vicomte Simon, lord chancelier, a 6tudi6 ce
qu'il consid6rait comme le v6ritable critbre pour
d6terminer si un pouvoir public peut invoquer la
protection de la Public Authorities Protection Act,
1893 et, A ce sujet, a cit6 l'arr~t Myers. 11 a
d6clar6 (A la p. 179):

[TRADUCTION] En dernier lieu, le fait pour les admi-
nistrateurs d'avoir autoris6 les invitations A l'exposition
scolaire constitue-t-il un acte accompli dans l'ex6cution
de leur devoir ou pouvoir conf6r6 par la loi? On a
soutenu avec insistance au nom de l'appelante que cet
acte 6tait avolontaires au m8me sens que la vente de
coke dans I'affaire Bradford Corporation ([1916] 1
A.C. 242). Il est vrai que l'exposition n'6tait pas essen-
tielle A la gestion de I'6cole St. Clement. Mais cela n'est
pas le v6ritable critbre. II faut en effet se demander si,
en autorisant I'envoi d'invitations A l'exposition scolaire
en dehors des heures de classe, les administrateurs agis-
saient dans le cadre de I'exercice de leurs fonctions
d'administration de l'6cole. Appliquant la distinction
6tablie par le maitre des r6les, peut-on dire que l'acte
des administrateurs 6tait taccessoire A l'exercice de leur
devoir conf6r6 par la loi ou en faisait parties? Le juge de
premibre instance et la Cour d'appel ont tous deux jug6
que l'autorisation donn6e par les administrateurs faisait
partie de la gestion d'une 6cole primaire publique.

Cette Cour a 6tudi6 cette question lors d'un
pourvoi A l'encontre d'un arret de la Cour d'appel
de l'Ontario relativement A l'art. 11. C'6tait dans
l'affaire McGonegal et autres c. Gray et autres9 ,
dont les faits se r6sument comme suit. L'appelante
McGonegal 6tait institutrice dans une 6cole publi-

9 [1952] 2 R.C.S. 274.
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which the respondent Charles Gray, a 12-year-old
boy, was a pupil and the appellant McGonegal was
a teacher. For the purpose of heating soup, the boy
was instructed by the teacher to light a gasoline
stove, the property of the appellant trustees. In
attempting to do so he was severely burned.

The majority of the seven man Court held that
the trustees could not invoke the protection of s.
11. Taschereau, Rand and Cartwright JJ., were of
the opinion that the act which caused the injury
was not one in the course of exercising any direct
public purpose for the children. It was an author-
ized act in a private aspect and therefore the Act
did not apply. Reference was made to the Griffiths
case, the Myers case and Clarke v. St. Helen's
Borough Council 1o.

Rinfret C.J., Kerwin and Estey JJ., were all of
the view that the case was within the decision in
the Griffiths case. The soup was to be used by
some of the children and the use of the stove,
provided by the trustees, for the purpose of heating
soup provided by them to be partaken of by the
children, as well as by the teachers, was an act in
the intended execution of their statutory duty,
which included, as well as teaching, attention to
the health and comfort of the pupils.

Locke J., while holding that s. 11 did not apply,
did so only because he interpreted the facts as
showing that the teacher intended the soup to be
heated for her own use and not for the children.
Had it not been for this conclusion, he clearly
indicates that he would have held that s. 11 would
apply. He said, at p. 297:

If in fact the teacher had intended to prepare a meal
for the children, in accordance with the practice that
had been followed during the previous winter on the
instructions and with the approval of the trustees, I
think s. 11 would bar the action. It is not, however, in
the view that I take of this matter, necessary to decide
the point.

In my opinion, the test to be applied in the
present case is the same as that stated by Lord

10 (1916), 85 L.J.K.B. 17.

que g6r6e par les administrateurs appelants aux
termes de The Public Schools Act (Ont.), et fr6-
quent6e par l'intim6 Charles Gray, un gargon de
12 ans. Pour faire chauffer une soupe, l'institutrice
a demand6 A l'enfant d'allumer un r6chaud A gaz,
propri6t6 des administrateurs appelants. Ce fai-
sant, I'enfant s'est gravement brWil6.

La Cour, compos6e d'un banc de sept juges, a
jug6 A la majorit6 que les administrateurs ne pou-
vaient invoquer la protection de l'art. 11. Les juges
Taschereau, Rand et Cartwright se sont dits d'avis
que I'acte A l'origine de la blessure n'entrait pas
dans le cadre de l'exercice d'une responsabilit6
publique directe envers les enfants. C'6tait un acte
autoris6 du point de vue priv6 et la Loi ne pouvait
donc s'appliquer. Les juges ont cit6 les arrits
Griffiths, Myers et Clarke v. St. Helen's Borough
Council 10

Le juge en chef Rinfret et les juges Kerwin et
Estey ont tous conclu A l'application de l'arret
Griffiths. La soupe 6tait destin6e A certains
enfants et l'utilisation du r6chaud fourni par les
administrateurs pour chauffer la soupe, 6galement
fournie par ces derniers, et que les enfants et
professeurs devaient se partager, constituait un
acte accompli dans l'intention d'ex6cuter un devoir
conf6r6 par la loi qui comprend, outre l'enseigne-
ment, le devoir de veiller A la sant6 et au bien-8tre
des 6coliers.

Le juge Locke a conclu que l'art. 11 ne s'appli-
quait pas, au seul motif que d'apr~s lui les faits
r6v6laient que l'institutrice faisait chauffer la
soupe pour elle-m~me, et pas pour les enfants.
Autrement, et il l'a clairement indiqu6, il aurait
conclu A l'application de l'art. 11. Il a d6clar6, A la
p. 297:

[TRADUCTION] Si l'institutrice avait voulu pr6parer le
repas des enfants, conform6ment A la pratique suivie
l'hiver pr6c6dent selon les directives des administrateurs,
et avec leur approbation, je pense que l'article 11 consti-
tuerait une fin de non-recevoir. Toutefois, il n'est pas
n6cessaire de trancher cette question 6tant donn6 le
point de vue que j'adopte en l'esp6ce.

A mon avis, le critare 6nonc6 par le vicomte
Simon, lord chancelier, dans l'arr~t Griffiths doit

10 (1916), 85 L.J.K.B. 17.
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Simon, L.C., in the Griffiths case. Was the duty of
removing ice from the common area of the Corpo-
ration's housing project an exercise of its function
of managing that project? In my opinion it was.
The appellant's claim alleges negligence in the
maintenance of the area under the Corporation's
care and custody. Subsection 6(2) of The Housing
Development Act empowered the Corporation to
"manage any housing project". Maintenance of
the housing project was a part of that management
and, consequently, default in the execution of that
authority falls within s. 11.

I find no authority which supports the proposi-
tion that the operational or mundane functions of
management are excluded from the protection
afforded by s. 11. If the default alleged relates to
the function of management of the project, then, in
my opinion, there is nothing to justify the sugges-
tion that this is not a default in the execution of
authority within the meaning of s. 11.

I would dimiss the appeal with costs.

Appeal allowed with costs, MARTLAND J.
dissenting.

Solicitors for the appellant: Holden, Murdoch,
Walton, Finlay, Robinson, Toronto.

Solicitors for the defendants, respondents:
Kingsmill, Jennings, Toronto.

Solicitors for the third party, respondent:
Borden & Elliot, Toronto.

6tre appliqu6 en l'esp~ce. L'obligation d'enlever la
glace des terrains communs du complexe d'habita-
tion de la Soci6t6 entrait-elle dans l'exercice de ses
fonctions de gestion? Je conclus par I'affirmative.
L'appelant pr6tend que la Soci6t6 a fait preuve de
n6gligence dans l'entretien de la propri6t6 dont elle
avait la garde. Le paragraphe 6(2) de The Hous-
ing Development Act habilite la Soci6t6 A ug6reri
toute entreprise de logement. L'entretien du com-
plexe fait partie de la gestion et, en cons6quence,
I'art. 11 s'applique dans le cas d'une omission dans
l'ex6cution de ce pouvoir.

Je ne trouve aucune jurisprudence A l'appui de
la pr6tention que les aspects courants ou mat6riels
de la gestion sont exclus de la protection de l'art.
11. Si l'omission all6gu6e se rapporte A la gestion
de l'entreprise, j'en conclus que rien ne justifie la
pr6tention qu'il ne s'agit pas d'une omission dans
I'ex6cution d'un pouvoir au sens de l'art. 11.

Je suis d'avis de rejeter le pourvoi avec d6pens.

Pourvoi accueilli avec dipens, le juge MART-
LAND dissident.

Procureurs de l'appelant: Holden, Murdoch,
Walton, Finlay, Robinson, Toronto.

Procureurs des defenderesses, intimies: Kings-
mill, Jennings, Toronto.

Procureurs du mis en cause, intim.: Borden &
Elliot, Toronto.
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Saskatchewan Power Corporation and Many
Islands Pipe Lines Limited Appellants;

and

TransCanada Pipelines Limited Respondent;

and

The Attorney General of Canada Intervenor.

1978: June 26, 27; 1978: October 3.

Present: Martland, Ritchie, Spence, Pigeon, Dickson,
Estey and Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Energy - Contract involving purchase and sale of
gas - Effective date of contract - Exercise of nomi-
nations or options thereunder - Whether contract
required to be filed with National Energy Board -
Tolls and tariffs - National Energy Board Act, R.S.C.
1970, c. N-6, ss. 2, 11(b), 18, 50, 51 and 61 - British
North America Act, 1867, ss. 92(10)(a), 91.

Constitutional law - Federal undertaking - Chal-
lenge to validity of ss. 50, 51 of the National Energy
Board Act, R.S.C. 1970, c. N-6 - British North
America Act, 1867, ss. 92(10)(a), 91.

TransCanada is a company within the meaning of the
National Energy Board Act, R.S.C. 1970, c. N-6, and
owns and operates an interprovincial pipeline for the
transmission of natural gas. In 1969 it entered into a
twelve year contract under which it agreed to purchase
natural gas in specified volumes from Saskatchewan
Power during each of the first five contract years. This
contract followed an earlier agreement dated May 1,
1959, and made certain provisions of the 1959 agree-
ment applicable, mutatis mutandis, including the provi-
sion for the point of delivery viz. at TransCanada's main
transmission line in Saskatchewan at a point to be
agreed on in writing. The contract also provided for a
right to redelivery of gas to the buyer during the second
five contract years to a limit of 16,000,000 M.C.F. of
gas in any contract year at a price of 23.5 cents per
M.C.F. The seller was to give the buyer not less than
eighteen month's written notice of seller's nomination
for this gas. On April 30, 1974 Saskatchewan Power
sent a telex to TransCanada and stipulated for 5,000,-
000 M.C.F. for the contract year commencing Novem-
ber 1, 1975; and on March 27, 1975, for 16,000,000
M.C.F. for the year commencing November 1, 1976. On
August 6, 1975, the contract was amended to permit

Saskatchewan Power Corporation et Many
Islands Pipe Lines Limited Appelantes;

et

TransCanada Pipelines Limited Intime;

et

Le procureur g6n6ral du Canada Intervenant.

1978: 26 et 27 juin; 1978: 3 octobre.

Pr6sents: les juges Martland, Ritchie, Spence, Pigeon,
Dickson, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL FVDVRALE

Energie - Contrat d'achat et de vente de gaz - Date
d'entrie en vigueur - Exercice d'options et choix - Le
contrat devait-il Stre diposi aupris de l'Office national
de linergie? - Droits et tarifs - Loi sur l'Office
national de l'inergie, S.R.C. 1970, chap. N-6, art. 2,
J1b), 18, 50, 51 et 61 - Acte de l'Amirique du Nord
britannique, 1867, art. 92(10)a) et 91.

Droit constitutionnel - Entreprise fidirale - Con-
testation de la validiti des art. 50 et 51 de la Loi sur
l'Office national de linergie, S.R.C. 1970, chap. N-6
- Acte de l'Amirique du Nord britannique, 1867, art.
92(10) a) et 91.

TransCanada est une compagnie au sens de la Loi sur
l'Office national de linergie, S.R.C. 1970, chap. N-6.
Elle poss6de et exploite un pipe-line interprovincial ser-
vant A la transmission de gaz naturel. En 1969, elle a
pass6 un contrat d'une dur6e de douze ans dans lequel
elle s'engageait A acheter A Saskatchewan Power un
volume sp6cifi6 de gaz naturel pendant les cinq premid-
res annbes du contrat. Les parties contractantes avaient
d6jA conclu un accord le 11, mai 1959 et, aux termes du
contrat, certaines dispositions de l'accord de 1959 s'ap-
pliquent mutatis mutandis, notamment le point de
livraison au principal pipe-line de transmission de Trans-
Canada en Saskatchewan, A un point dont les parties
doivent convenir par 6crit. Le contrat pr6voit 6galement
le droit de l'acheteuse de livrer en retour, jusqu'A con-
currence de 16 millions de Mp3 de gaz pendant la
seconde pbriode de cinq ans de contrat au prix de 23.5
cents le Mp3 pour chacune des ann6es du contrat. La
venderesse devait donner A l'acheteuse un pr6avis 6crit
de dix-huit mois au moins pour l'informer du volume de
gaz dont elle demandait la livraison. Le 30 avril 1974,
Saskatchewan Power a avis6 TransCanada qu'elle fixait
A 5 millions de Mp3 le volume de gaz A livrer pour
l'ann6e du contrat commengant le I- novembre 1975; le
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nomination for redelivery of 17,000,000 M.C.F. during
a contract year. The nomination of April 30, 1974, was
cancelled and the nomination of March 27, 1975, was
increased to 17,000,000 M.C.F.

The contract was filed in 1971 with the National
Energy Board in connection with an application by
TransCanada for increased rates, limited to higher costs
of purchased gas. In 1975 an application was made by
TransCanada to the Board in respect of all of its rates
and included with the application was a request to
substitute for the gas sale prices stipulated in the con-
tract to be paid by Saskatchewan Power for gas it might
purchase from TransCanada, the Saskatchewan zone
rate, proposed in the application. Saskatchewan Power
applied to the Board for an order that the Board should
refuse the filing of the contract of November 1, 1969, on
the grounds that the contract was between a producer
and a pipeline company for an inseparable consideration
and not a divisible contract and that the contract was in
essence not a contract of sale but a contract of
exchange. The Board however held that the contract was
one which TransCanada was obliged to file under s.
51(2) of the National Energy Board Act. The Federal
Court of Appeal in upholding that decision of the Na-
tional Energy Board rejected appellant's additional
argument that s. 51(2) was ultra vires the Parliament of
Canada as being part of a scheme to regulate intra-pro-
vincial as well as extra-provincial operations.

Held: The appeal should be dismissed.
The Federal Court of Appeal correctly decided that

the contract, when coupled with the nominations of
Saskatchewan Power for deliveries of gas from Trans-
Canada was a contract for the sale of gas within s.
51(2). The agreement was not one of exchange, indeed
Saskatchewan Power was not required to receive any gas
under the contract except at its own sole discretion.
While the contract was made in 1969 (prior to the
enactment of s. 51(2)) it was a contract providing for a
series of options and it was only if and when those
options were exercised that contracts of sale came into
being. The options were not made until 1974 and 1975.

The constitutional issue was limited solely to ss. 50
and 51 of the Act. Under s. 92(10)(a) of the B.N.A. Act
an interprovincial pipeline company is an undertaking
subject to federal jurisdiction. Federal jurisdiction to
regulate interprovincial undertakings includes the power
to regulate tolls and extends to all services provided by
the undertaking including those that are provided entire-

27 mars 1975, elle a fix6 A 16 millions de Mp3 le volume
de gaz A livrer pour l'ann6e du contrat commengant le
l" novembre 1976. Le 6 aofit 1975, le contrat a 6t6
modifi6 afin de lui permettre de fixer A 17 millions de
Mp3 le volume de gaz A recevoir. Le chiffre fix6 le 30
avril 1974 a 6t6 annul6 et celui du 27 mars 1975 a 6t6
port6 A 17 millions de Mp3 par ann6e du contrat.

En 1971, le contrat a 6t6 d6pos6 auprbs de l'Office
national de l'6nergie par TransCanada dans le cadre
d'une demande de hausse de tarif jusqu'd concurrence
de l'augmentation du prix d'achat du gaz. En 1975,
TransCanada saisit I'Office d'une requate concernant
tous ses tarifs et demanda 6galement I'autorisation de
remplacer les prix de vente du gaz stipul6s au contrat et
payables par Saskatchewan Power pour le gaz achet6 A
TransCanada par le tarif de la zone de la Saskatchewan
propos6 dans la requ~te. Saskatchewan Power a
demand6 A I'Office de rendre une ordonnance rejetant le
d6p6t du contrat du l- novembre 1969 au motif que le
contrat a 6t6 conclu par un producteur et une compagnie
de pipe-line pour un paiement ins6parable, qu'il n'est pas
divisible et est essentiellement un contrat d'6change et
non un contrat de vente. L'Office a cependant conclu
qu'il s'agit d'un contrat que TransCanada 6tait oblig6e
de d6poser aux termes du par. 51(2) de la Loi sur
l'Office national de l'inergie. En confirmant cette d6ci-
sion de l'Office national de l'6nergie, la Cour d'appel
f6d6rale a en outre rejet6 l'argument de l'appelante selon
lequel le par. 51(2) est ultra vires du Parlement du
Canada au motif qu'il fait partie d'un systame visant la
r6glementation d'activit6s intra-provinciales aussi bien
qu'extra-provinciales.

Arrit: Le pourvoi doit 6tre rejet6.
La Cour d'appel f6d6rale a eu raison de conclure que

le contrat assorti des avis de demandes de livraison de
gaz de Trans-Canada A Saskatchewan Power est un
contrat de vente de gaz au sens du par. 51(2). Il ne peut
s'agir d'un contrat d'6change de gaz et, en fait, Saskat-
chewan Power n'6tait tenue d'accepter le gaz que si elle
en demandait elle-m8me la livraison. Mime si le contrat
remonte A 1969 (donc avant I'entr6e en vigueur du par.
51(2)), il pr6voit plusieurs options d'achat et les contrats
de vente n'6taient donc v6ritablement form6s que lors-
que ces options 6taient exerc6es. Or ces options n'ont pas
6t6 exerc6es avant 1974 et 1975.

La question constitutionnelle ne porte que sur les art.
50 et 51 de la Loi. Aux termes de l'al. 92(10)a) de
I'A.A.N.B., une compagnie de pipe-line interprovincial
est une entreprise assujettie A la juridiction f6d6rale. La
comp6tence f6d6rale sur une entreprise interprovinciale
comprend le pouvoir de r6glementer les droits et s'6tend
A tous les services fournis par I'entreprise, y compris
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ly within the limits of a province. Parliament had the
power to provide for the Board controlling the tolls and
tariffs to be applied in connection with the transmission
of gas through an interprovincial pipeline and the power
to require a pipeline company to file with the Board
copies of its contracts for the sale of gas, which would be
deemed to constitute a tariff.

The Queen v. Board of Transport Commissioners,
[1968] S.C.R. 118, referred to.

APPEAL from the Federal Court of Appeal'
dismissing an appeal from a National Energy
Board decision. Appeal dismissed.

Gordon H. Henderson, Q.C., Maurice J.
Sychuk, and Y. A. G. Hynna, for the appellants.

George G. Finlayson, Q.C., and John H. Fran-
cis, Q.C., for the respondent.

T. B. Smith, Q.C., and P. G. Griffin, for the
Attorney General of Canada.

K. C. MacKenzie, for the Attorney General of
British Columbia.

The judgment of the Court was delivered by

MARTLAND J.-The respondent TransCanada
Pipelines Limited, hereinafter called "Trans-
Canada", is a company within the meaning of the
National Energy Board Act, R.S.C. 1970, c. N-6.
It owns and operates an interprovincial pipeline for
the transmission of natural gas. It entered into a
contract, hereinafter referred to as "the contract",
made as of November 1, 1969, with the appellant,
Saskatchewan Power Corporation, and its wholly
owned subsidiary, Many Islands Pipe Lines Lim-
ited, hereinafter jointly referred to as "Saskatche-
wan Power". The contract was for a term of twelve
years, terminating on October 31, 1981. Trans-
Canada agreed, during each of the first five con-
tract years, to purchase natural gas in specified
volumes from Saskatchewan Power. The parties to
the contract had been parties to an earlier agree-
ment dated May 1, 1959, which provided for the
sale of natural gas by Saskatchewan Power to
TransCanada. The contract made certain of the
provisions of the 1959 agreement applicable muta-
tis mutandis, and these provisions included provi-
sion for the point of delivery, which was to be at

'[1977] 2 F.C. 324.

ceux qui le sont entibrement dans les limites d'une
province. Le Parlement avait le pouvoir d'habiliter l'Of-
fice A contr6ler les droits et tarifs relatifs A la transmis-
sion de gaz par un pipe-line interprovincial et d'exiger de
la compagnie de pipe-line qu'elle produise auprbs de
l'Office des copies de ses contrats de vente de gaz, ces
documents 6tant r6put6s constituer un tarif.

Jurisprudence: La Reine c. Commission des trans-
ports, [1968] R.C.S. 118.

POURVOI A l'encontre d'un arr~t de la Cour
d'appel f6d6rale' rejetant un appel d'une d6cision
de l'Office national de l'6nergie. Pourvoi rejet6.

Gordon H. Henderson, c.r., Maurice J. Sychuk
et Y. A. G. Hynna, pour les appelantes.

George G. Finlayson, c.r., et John H. Francis,
c.r., pour l'intimbe.

T. B. Smith, c.r., et P. G. Griffin, pour le
procureur g6n6ral du Canada.

K. C. MacKenzie, pour le procureur g6n6ral de
la Colombie-Britannique.

Le jugement de la Cour a 6t6 rendu par

LE JUGE MARTLAND-L'intimbe TransCanada
Pipelines Limited (ci-aprbs appel6e uTransCana-
dap), est une compagnie au sens de la Loi sur
l'Office national de l'inergie, S.R.C. 1970, chap.
N-6. Elle possbde et exploite un pipe-line interpro-
vincial servant A la transmission de gaz naturel. Le
l' novembre 1969, elle a pass6 un contrat (ci-
aprbs appel6 le contrat) avec les appelantes, Sas-
katchewan Power Corporation et sa filiale en pro-
pri6t6 exclusive, Many Islands Pipe Lines Limited,
(ci-aprbs appel6es collectivement aSaskatchewan
Power*). D'une dur6e de douze ans, le contrat se
termine le 31 octobre 1981. TransCanada s'y
engage A acheter A Saskatchewan Power un
volume sp6cifi6 de gaz naturel pendant les cinq
premieres ann6es du contrat. Les parties contrac-
tantes avaient d6jA conclu un accord le lcr mai
1959 dans lequel Saskatchewan Power s'engageait
A vendre du gaz naturel A TransCanada. Aux
termes du contrat, certaines dispositions de l'ac-
cord de 1959 s'appliquent mutatis mutandis; ces
dispositions stipulent notamment que le point de
livraison sera au principal pipe-line de transmis-

' [1977] 2 C.F. 324.
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TransCanada's main transmission line in Sas-
katchewan at a point to be agreed upon in writing.
The point agreed upon was near Success, Sas-
katchewan. The price to be paid for natural gas
purchased in the first contract year was 23 cents
per M.C.F. The price increased in each of the
subsequent four contract years by one quarter of a
cent per M.C.F. In the contract, Saskatchewan
Power was described as "Seller" and TransCanada
as "Buyer".

Article XVII of the contract provided as follows:
ARTICLE XVII-REDELIVERY OF GAS BY BUYER

1. Seller shall have the right during the period com-
mencing November 1, 1974 and ending October 31,
1981 to purchase and Buyer shall sell and redeliver to
Seller volumes of gas as requested by Seller up to the
total volumes of gas purchased by Buyer during the
period commencing November 1, 1969 and ending
November 1, 1974; provided that
(i) Seller shall give Buyer not less than eighteen (18)

months written notice of Seller's nomination for gas
for each contract year, and

(ii) Seller may only nominate to have redelivered to
Seller a volume up to 16,000,000 McF during any
contract year, and

(iii) Upon such nomination being made by Seller
hereunder Seller shall then be obligated to take and
pay for, or nevertheless to pay for if available and
not taken, the quantities of gas that Seller has so
nominated to be redelivered to Seller by Buyer, and

(iv) Buyer's obligation to redeliver each day shall be up
to a daily quantity calculated by dividing the
annual volume nominated hereunder by Seller for
the contract year by 365 and multiplying the quo-
tient so obtained by 1.33, and

(v) The point of delivery for such redelivery of gas by
Buyer to Seller shall be at the existing point of
delivery near Success, Saskatchewan, as provided in
the original Contract and at the pressure existing in
Buyer's pipe line at the time of such redelivery, and

(vi) The price to be paid by Seller to Buyer for all such
gas to be redelivered hereunder shall be 23.500 per
McF and if the weighted average BTU content of
the gas redelivered in any month is less than 1,000
BTUs per cubic foot the price of the gas shall be
decreased in direct proportion to the decrease in the
BTU content of such gas from 1,000 BTUs per
cubic foot.

sion de TransCanada en Saskatchewan, A un point
dont les parties devront convenir par 6crit. L'en-
droit convenu se trouve prbs de Success, en Saskat-
chewan. Le prix d'achat du gaz naturel est fix6 A
23 cents le Mp3 et augmente d'un quart de cent le
Mp3 chacune des quatre annbes suivantes. Dans le
contrat, Saskatchewan Power est appel6e avende-
resseD et TransCanada acheteusev.

L'article XVII du contrat stipule:
[TRADUCTION] ARTICLE XVII-LIVRAISON DE GAZ EN

RETOUR PAR L'ACHETEUSE

1. Pendant la pbriode allant du l'' novembre 1974 au 31
octobre 1981, la venderesse aura le droit d'acheter et
l'acheteuse devra vendre et d6livrer A la venderesse, le
volume de gaz que celle-ci requerra jusqu'A concurrence
du volume total de gaz que l'acheteuse a achet6 pendant
la p6riode allant du 10' novembre 1969 au 1* novembre
1974; 6tant entendu que

i) la venderesse doit donner A l'acheteuse un pr6avis
6crit de dix-huit (18) mois au moins pour l'informer
du volume de gaz dont elle demande la livraison
pour chaque ann6e du contrat, et

ii) pour une ann6e de contrat, la venderesse peut
demander la livraison d'au plus 16 millions de Mp3,
et

iii) aprbs avoir fix6 le volume de gaz A d6livrer, la
venderesse est alors oblig6e de prendre et de payer
le volume de gaz qu'elle a demand6 A l'acheteuse de
d6livrer, y compris le volume de gaz pr~t a 8tre
d6livr6 et qu'elle ne prend pas, et

iv) le volume journalier maximum que l'acheteuse s'en-
gage A d6livrer est calcul6 en divisant par 365 le
volume annuel Oe gaz fix6 par la venderesse pour
l'ann6e du contrat, en multipliant le quotient
obtenu par 1.33, et

v) le gaz dilivr6 par I'acheteuse A la venderesse doit
6tre livr6 au point de livraison existant, prbs de
Success (Saskatchewan), pr6vu dans le contrat ini-
tial et A la pression existant dans le pipe-line de
l'acheteuse au moment de cette livraison, et

vi) le prix A payer par la venderesse A l'acheteuse pour
le gaz d6livr6 est de 23.500 le Mpl et si la moyenne
pond6r6e du contenu BTU du gaz d6livr6 en un
mois est infbrieure A 1,000 BTU par pied cube, le
prix du gaz sera diminu6 en proportion directe de la
diminution du contenu BTU de ce gaz, de 1,000
BTU par pied cube.
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On April 30, 1974, Saskatchewan Power sent a
telex message to TransCanada confirmed by letter
of the same date nominating 5,000,000 M.C.F. of
gas for redelivery during the contract year com-
mencing November 1, 1975. On March 27, 1975,
by letter to TransCanada, Saskatchewan Power
nominated to take redelivery of 16,000,000 M.C.F.
of natural gas for the contract year commencing
November 1, 1976. Subsequently, on August 6,
1975, the contract was amended to permit Sas-
katchewan Power to nominate to receive 17,000,-
000 M.C.F. during any contract year. The nomi-
nation of April 30, 1974, was cancelled, and the
nomination dated March 27, 1975, was increased
to 17,000,000 M.C.F. during a contract year.

The contract was filed with the National Energy
Board, hereinafter referred to as "the Board", on
April 15, 1971. This filing was made in connection
with an application by TransCanada for increased
rates, limited to higher costs of purchased gas. At
that time TransCanada was purchasing gas from
Saskatchewan Power, and the contract was evi-
dence of the cost of purchased gas. Saskatchewan
Power's right to buy gas from TransCanada relat-
ed to the period of the contract commencing on
November 1, 1974.

In 1975, an application was made by Trans-
Canada to the Board in respect of all of its rates.
The application was dated July 15, 1975. Included
in the application was a request to substitute for
the gas sale prices stipulated in the contract to be
paid by Saskatchewan Power for gas which it
might purchase from TransCanada, the Saskatch-
ewan zone rate proposed in the application.

Prior to making this application, TransCanada,
on July 11, 1975, filed with the Board copies of the
contract with amendments thereto and copies of
the nominations of Saskatchewan Power dated
April 30, 1974, and March 27, 1975. TransCanada
contends that it was obligated to file these docu-
ments pursuant to s. 51(2) of the National Energy
Board Act. Sections 50 and 51, which are a part of
Part IV of the Act, entitled "Traffic, Tolls and
Tariffs", provide as follows:

50. The Board may make orders with respect to all
matters relating to traffic, tolls or tariffs.

Par telex en date du 30 avril 1974 confirm6 par
lettre le mime jour, Saskatchewan Power a avis6
TransCanada qu'elle fixait A 5 millions de Mp le
volume de gaz A d6livrer pour I'ann6e du contrat
commengant le le, novembre 1975. Par lettre du
27 mars 1975, adress6e a TransCanada, Saskatch-
ewan Power a fix6 A 16 millions de Mp le volume
de gaz A d6livrer pour l'ann6e du contrat commen-
gant le 1'' novembre 1976. Puis, le 6 aofit 1975, le
contrat a 6 modifi6 afin de permettre A Saskatch-
ewan Power de fixer A 17 millions de Mp le
volume A recevoir chaque ann6e du contrat. Le
chiffre fix6 le 30 avril 1974 a t annul6 et celui du
27 mars 1975 a 6 port6 A 17 millions de Mp par
ann6e du contrat.

Le 15 avril 1971, le contrat a 6t6 d6pos6 aupr~s
de l'Office national de l'6nergie (ci-aprbs appel6
al'Officeb) par TransCanada dans le cadre d'une
demande de hausse de tarifs jusqu'A concurrence
de l'augmentation du prix d'achat du gaz. A cette
6poque, TransCanada achetait du gaz A Saskatch-
ewan Power et le contrat faisait foi du prix du gaz
achet6. Le droit de Saskatchewan Power d'acheter
du gaz A TransCanada portait sur la p6riode com-
mengant le Icr novembre 1974.

En 1975, TransCanada saisit I'Office d'une
requite concernant tous ses tarifs. La requate
dat6e du 15 juillet 1975 demande notamment I'au-
torisation de remplacer les prix de vente du gaz
stipul6s au contrat et payables par Saskatchewan
Power pour le gaz achet6 A TransCanada par le
tarif de la zone de la Saskatchewan propos6 dans
la requite.

Avant de pr6senter cette requte, le 11 juillet
1975, TransCanada a produit auprbs de l'Office
des copies du contrat, dans sa version modifibe,
ainsi que des copies des avis de demande de livrai-
son de Saskatchewan Power, dat6s des 30 avril
1974 et 27 mars 1975. TransCanada soutient
qu'elle 6tait tenue de produire ces documents en
vertu du par. 51(2) de la Loi sur l'Office national
de l'inergie. Les articles 50 et 51 de la Partie IV
de la Loi, intitul6e aMouvement, droits et tarifs,
disposent:

50. L'Office peut rendre des ordonnances sur tous les
sujets relatifs au mouvement, aux droits ou tarifs.
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51. (1) A company shall not charge any tolls except
tolls specified in a tariff that has been filed with the
Board and is in effect.

(2) Where the gas transmitted by a company through
its pipeline is the property of the company, the company
shall file with the Board, upon the making thereof, true
copies of all the contracts it may make for the sale of
gas and amendments from time to time made thereto,
and the true copies so filed shall be deemed, for the
purposes of this Part, to constitute a tariff pursuant to
subsection (1).

Subsection (2) of s. 51 was enacted on June 26,
1970. Other relevant provisions of the Act are as
follows:

53. The Board may disallow any tariff or any portion
thereof that it considers to be contrary to any of the
provisions of this Act or to any order of the Board, and
may require a company, within a prescribed time, to
substitute a tariff satisfactory to the Board in lieu
thereof, or may prescribe other tariffs in lieu of the
tariff or portion thereof so disallowed.

54. The Board may suspend any tariff or any portion
thereof before or after the tariff goes into effect.

61. Where the gas transmitted by a company through
its pipeline is the property of the company, the differen-
tial between the cost to the company of the gas at the
point where it enters its pipeline and the amount for
which the gas is sold by the company shall, for the
purposes of this Part, be deemed to be a toll charged by
the company to the purchaser for the transmission
thereof.

On August 22, 1975, Saskatchewan Power
applied to the Board, as follows:

Saskatchewan Power Corporation hereby applies to
the National Energy Board for an order refusing the
purported filing or directing that the question of the
validity of the proposed filing by TransCanada Pipelines
Limited of the Gas Purchase Contract dated November
1, 1969, between Saskatchewan Power Corporation as
Seller and TransCanada Pipelines Limited as Buyer, be
determined by the National Energy Board at a special
hearing of the Board;

And take notice that this application will be made
upon the grounds that the contract is between a pro-
ducer and a pipeline company for an inseparable con-
sideration and is not a divisible contract and it was the
intention that an equitable charge on reserves was creat-
ed upon execution o the contract and upon request for

51. (1) Une compagnie ne doit pas imposer de droits,
sauf les droits que sp6cifie un tarif produit aupras de
l'Office et en vigueur.

(2) Si le gaz que transmet une compagnie par son
pipe-line lui appartient, elle doit, lors de I'6tablissement
de tous les contrats de vente de gaz qu'elle peut conclure
et des modifications y apport6es A l'occasion, en fournir
copie conforme A I'Office, et les copies conformes ainsi
fournies sont cens6es, aux fins de la pr6sente Partie,
constituer un tarif produit en conformit6 du paragraphe
(1).

Le paragraphe (2) de l'art. 51 a 6t promulgu6
le 26 juin 1970. Les autres dispositions pertinentes
de la Loi sont libell6es comme suit:

53. L'Office peut rejeter tout tarif ou une partie d'un
tarif qu'il estime contraire A une disposition quelconque
de la pr6sente loi ou A une ordonnance de l'Office, et il
peut exiger qu'une compagnie y substitue, dans un d6lai
prescrit, un tarif qu'il juge satisfaisant, ou il peut pres-
crire d'autres tarifs au lieu du tarif ainsi rejet6 en
totalit6 ou en partie.

54. L'Office peut suspendre l'application de tout tarif
ou de toute partie de tarif avant ou aprbs l'entr6e en
vigueur de ce dernier.

61. Si le gaz que transmet une compagnie, par son
pipe-line, appartient A la compagnie, la diff6rence entre
ce qu'il en cofite A la compagnie pour le gaz au point o6
celui-ci p6ndtre dans son pipe-line et le montant pour
lequel la compagnie vend le gaz, est r6put6e, aux fins de
la pr6sente Partie, un droit impos6 par la compagnie, A
l'acheteur, pour la transmission de ce gaz.

Le 22 aofit 1975, Saskatchewan Power a d6pos6
la requite suivante A l'Office:

[TRADUCTION] Saskatchewan Power Corporation par
les pr6sentes demandes A l'Office national de l'6nergie
de rendre une ordonnance rejetant le pr6tendu d6p6t et
ordonnant que ledit organisme statue sur la validit6 du
d6p6t du contrat d'achat de gaz conclu le I- novembre
1969 par Saskatchewan Power Corporation en qualit6
de venderesse et TransCanada Pipelines Limited en
qualit6 d'acheteuse (d6p6t propos6 par TransCanada
Pipelines Limited), et ce, A une audience spociale de
l'Office;

Et veuillez prendre note que cette requate sera pr6sen-
t6e sur les motifs que le contrat est conclu par un
producteur et une compagnie de pipe-line pour un paie-
ment ins6parable, n'est pas divisible et vise A crer une
charge 6quitable sur les r6serves lors de l'ex6cution et de
la demande de remise. Saskatchewan Power Corpora-
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redelivery Saskatchewan Power Corporation became the
owner in equity and the contract provided for an
exchange over its term and the contract is therefore not
subject to regulations under Part IV of the National
Energy Board Act.

A special hearing was held by the Board and
both Saskatchewan Power and TransCanada filled
written submissions. The submission of the former
stated the points intended to be argued, as follows:

1. The contract is a contract for the exchange of natural
gas.

2. The contract is a Gas Purchase Contract for an
entire and indivisible consideration in which the right to
redelivery is an integral part.

The order requested by Saskatchewan Power
was:

That the filing of the contract, dated November 1,
1969, be refused because, for the reasons aforesaid, the
National Energy Board has no jurisdiction with respect
to the same under Part IV of the National Energy Board
Act.

The special hearing was held by the Board and
its conclusion was as follows:
It is the Board's view that in referring to" ... all
contracts it may make for the sale of gas . . ." section
51(2) should be taken to refer to all contracts whereby
TransCanada sells gas which is its property and is
transmitted through its pipeline. The fact that such
contracts may also provide for other matters, such as a
purchase of gas by TransCanada, in no way changes the
applicability of the provisions of section 51(2). Accord-
ingly, the Board finds that the 1 November 1969 con-
tract is one which TransCanada is obliged to file with
the Board under the provisions of section 51(2).

In its reasons, the Board explained the purpose
of s. 51(2) as follows:

Section 51(2) is essentially administrative, and has
little to do with the powers of the Board. Prior to the
enactment of Section 51(2), a company could not charge
any tolls except those specified in a tariff, which was
filed with the Board and in effect. Accordingly, each
time a company such as TransCanada entered into a
new contract for the sale of gas, it was necessary for it to
amend its tariff filed under section 51(1). For purposes
of administrative convenience, section 51(2) permits a

tion est devenue la propri6taire en equity et le contrat
pr6voyant un 6change dans ces conditions, n'est donc pas
assujetti A la r6glementation de la Partie IV de la Loi
sur l'Office national de f'inergie.

L'Office a tenu une audience sp6ciale pour
laquelle Saskatchewan Power et TransCanada ont
chacune d6pos6 des plaidoiries 6crites. Saskatche-
wan Power y 6non9ait les points qu'elle voulait
plaider:
[TRADUCTION] 1. Le contrat est un contrat d'6change
de gaz naturel.
2. Le contrat est un contrat d'achat de gaz en 6change
d'une contrepartie entibre et indivisible dont le droit A la
livraison du gaz en remplacement fait partie int6grante.

Saskatchewan Power demandait A l'Office de
conclure que:

[TRADUCTION] le d6p6t du contrat dat6 du I1e novem-
bre 1969 soit refus6 parce que, pour les motifs expos6s
ci-dessus, la partie IV de la Loi sur I'Office national de
l'6nergie ne confbre aucune comp6tence A l'Office sur ce
contrat.

A la suite de I'audience sp6ciale, I'Office a
conclu:
L'Office est d'avis que l'expression a ... tous les contrats
de vente de gaz qu'elle peut conclure .. ., contenue dans
l'article 51(2) devrait 8tre consid6r6e comme s'appli-
quant A tous les contrats en vertu desquels TransCanada
vend du gaz qui lui appartient et qui est transport6 dans
son pipe-line. Le fait que ces contrats peuvent 6galement
pr6voir d'autres matibres, comme l'achat de gaz par
TransCanada, ne modifie en rien I'applicabilit6 des dis-
positions de l'article 51(2). L'Office conclut donc que le
contrat du l" novembre 1969 est un contrat que Trans-
Canada est oblig6e de d6poser auprbs de l'Office aux
termes de 'article 51(2).

Dans ses motifs, I'Office a expliqu6 comme suit
le but du par. 51(2):

L'article 51(2) est de nature essentiellement adminis-
trative et n'a pour ainsi dire rien A voir avec les pouvoirs
de l'Office. Avant I'adoption de l'article 51(2), une
compagnie ne pouvait imposer aucun droit A percevoir,
sauf les droits A percevoir que sp6cifie un tarif d6pos6
auprbs de l'Office et en vigueur. Par cons6quent, chaque
fois qu'une compagnie comme TransCanada passait un
nouveau contrat pour la vente de gaz, il 6tait n6cessaire
de modifier le tarif qu'elle avait d6pos6 en vertu de
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company to file the contract itself, thus obviating the
necessity of amending the tariff from time to time.

Saskatchewan Power appealed from this deci-
sion to the Federal Court of Appeal. The appeal
was dismissed. Before that Court, Saskatchewan
Power, in addition to the arguments which it had
submitted to the Board, contended that s. 51(2)
was ultra vires of the Parliament of Canada.

Leave to appeal to this Court was granted and,
by order of the Chief Justice, the constitutional
issue was defined as follows:

Are sections 50 and 51 of the National Energy Board
Act intra vires the Parliament of Canada if, properly
construed, they give the National Energy Board jurisdic-
tion over the gas purchase contract involved in this case?

I am in agreement with the conclusion reached
by the Board and by the Federal Court of Appeal
that the contract, when coupled with the nomina-
tions of Saskatchewan Power for deliveries of gas
from TransCanada, was a contract for the sale of
gas within s. 51(2).

Saskatchewan Power contended that this was
not a gas sale contract at all, but was either a gas
exchange contract, or an indivisible gas purchase
agreement for the purchase of gas by Trans-
Canada.

In my opinion the agreement was not one for the
exchange of gas. TransCanada, under the terms of
the agreement, had no right to pay for the gas
which it received from Saskatchewan Power in the
first five years of the contract by making deliveries
of gas in the subsequent years. It was required by
the agreement to pay for the gas it received at a
stipulated price. In fact, TransCanada made a
prepayment of $3,000,000 to Saskatchewan Power
to be credited against the cost of gas to be deliv-
ered to it. Furthermore, Saskatchewan Power was
under no obligation to accept gas in exchange for
the gas it had sold. It was not required to receive
any gas from TransCanada except at its own sole
election.

l'article 51(1). Afin de faciliter les formalit6s adminis-
tratives, I'article 51(2) permet A une compagnie de
d6poser le contrat comme tel, 61iminant ainsi la n6cessit6
de modifier le tarif de temps A autre.

Saskatchewan Power a interjet6 appel de cette
d6cision devant la Cour d'appel f6d6rale. L'appel a
6t6 rejet6. Devant cette cour-lIA, Saskatchewan
Power a pr6tendu, outre les arguments plaid6s
devant I'Office, que le par. 51(2) 6tait ultra vires
du Parlement du Canada.

Cette Cour a accord6 I'autorisation d'interjeter
appel et, suivant une ordonnance du juge en chef,
la question constitutionnelle a 6t6 formul6e comme
suit:

Les articles 50 et 51 de la Loi sur I'Office national de
l'6nergie sont-ils intra vires du Parlement du Canada si,
lorsqu'on les interprdte correctement, ils donnent comp6-
tence A l'Office national de l'6nergie sur les contrats
d'achat de gaz en cause dans cette affaire?

Comme l'Office et la Cour d'appel f6d6rale, je
conclus que le contrat assorti des avis de demandes
de livraison de gaz de TransCanada A Saskatche-
wan Power est un contrat de vente de gaz au sens
du par. 51(2).

Saskatchewan Power soutient qu'il ne s'agit pas
du tout d'un contrat de vente de gaz mais plut6t
d'un contrat d'6change de gaz ou d'un accord
indivisible d'achat de gaz pr6voyant I'achat de gaz
par TransCanada.

Il ne peut s'agir A mon avis d'un contrat
d'6change de gaz. Aux termes de l'accord, Trans-
Canada n'avait pas le droit de payer le gaz requ de
Saskatchewan Power durant les cinq premieres
ann6es du contrat en livrant du gaz au cours des
ann6es suivantes. L'accord pr6voit un paiement du
gaz au prix fix6. En fait, TransCanada a vers6 une
avance de $3,000,000 A Saskatchewan Power, A
valoir sur le prix du gaz A lui 8tre livr6. En outre,
Saskatchewan Power n'6tait pas oblig6e d'accepter
du gaz en 6change du gaz qu'elle avait vendu. Elle
n'6tait tenue d'accepter le gaz de TransCanada
que si elle en demandait elle-m~me la livraison.
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The contract was not solely a gas purchase
agreement for the purchase of gas by Trans-
Canada. It is true that it provided for the purchase
of gas by TransCanada during the first five years
of the contract, but it also provided for a series of
rights to purchase gas by Saskatchewan Power
from TransCanada, exercisable at the option of
the former, during the later years of the contract
by written notice of nomination. At the time a
nomination was made, TransCanada became con-
tractually obligated to deliver the quantity of gas
nominated at the price stipulated in the contract.
This was a contract for the sale of gas within s.
51(2).

Saskatchewan Power contended that s. 51(2)
was not applicable to this contract, because the
subsection was enacted in 1970, whereas the con-
tract was made in 1969, and it was argued that the
subsection should not be construed as applying
retroactively. As has already been pointed out,
while the contract was made in November 1969, it
gave to Saskatchewan Power a series of options to
purchase exercisable during the later years of the
contract. It was only if and when those options
were exercised that contracts of sale by Trans-
Canada came into being. The nominations where
not made until 1974 and 1975.

It was also contended by Saskatchewan Power
that s. 51(2) only applies to contracts for the sale
of gas transmitted by TransCanada through its
interprovincial pipeline, and that it was not neces-
sary that there be a transmission of gas through
TransCanada's interprovincial pipeline in order to
deliver gas to Saskatchewan Power under Part
XVII of the contract.

This point does not appear to have been submit-
ted to the Board which, with its knowledge of
TransCanada's operations, could quickly have
answered it. However, the provisions of the con-
tract provide the answer to this argument.

Paragraph 2 of Article VIII of the earlier agree-
ment of May 1, 1959, which was made applicable
mutatis mutandis in the contract provided that:
The point of delivery of all gas delivered hereunder shall
be at Buyer's main transmission pipe line in the Province

Mais il ne s'agit pas seulement d'un contrat
d'achat de gaz par TransCanada. M~me s'il con-
tient des dispositions A cet effet pour les cinq
premieres ann6es, le contrat pr6voit 6galement plu-
sieurs options d'achat de gaz par Saskatchewan
Power A TransCanada, cette dernibre pouvant
exercer cette facult6 pendant les dernibres ann6es
du contrat en donnant par 6crit un avis de
demande de livraison. Sur r6ception d'un tel avis,
TransCanada devenait oblig6e par le contrat de
d6livrer la quantit6 de gaz fix6e au prix stipul6 au
contrat. II s'agit donc d'un contrat de vente de gaz
au sens du par. 51(2).

Saskatchewan Power pr6tend en outre que le
par. 51(2) ne s'applique pas au contrat parce qu'il
est entr6 en vigueur en 1970, donc aprbs la conclu-
sion du contrat en 1969, et qu'il ne peut avoir
d'effet r6troactif. Comme je l'ai dejA soulign6, le
contrat remonte A novembre 1969, mais il confare
A Saskatchewan Power plusieurs options d'achat
pouvant Etre exerc6es pendant les dernibres ann6es
du contrat. Les contrats de vente par TransCanada
n'6taient donc v6ritablement formbs que lorsque
ces options 6taient exerc6es. Les demandes de
livraison n'ont pas 6t6 faites avant 1974 et 1975.

Saskatchewan Power soutient 6galement que le
par. 51(2) ne s'applique qu'aux contrats de vente
de gaz transmis par le pipe-line interprovincial de
TransCanada et qu'il n'est pas n6cessaire que
TransCanada utilise ce pipe-line pour livrer du gaz
A Saskatchewan Power en vertu de la partie XVII
du contrat.

Il ne semble pas que cette question ait t
d6battue devant l'Office qui connait A fond le
fonctionnement de TransCanada et aurait pu y
r6pondre rapidement. Cependant, les dispositions
du contrat nous fournissent la r6ponse A cet
argument.

Le paragraphe 2 de l'article VIII de l'accord
initial du let mai 1959, applicable mutatis mutan-
dis au contrat, pr6voit:
[TRADUCTION] Le point de livraison de tout le gaz se
situera au principal pipe-line de transmission de l'ache-
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of Saskatchewan at a point to be agreed upon in writing
between the parties hereto.

As already noted, that agreed point was near
Success, Saskatchewan. Thus, gas purchased by
TransCanada was to be delivered at its main trans-
mission line. Sub-paragraph (v) of paragraph I of
Article XVII of the agreement, governing deliver-
ies of gas by TransCanada to Saskatchewan
Power, fixes the same point of delivery, near Suc-
cess, Saskatchewan, and provides that it be deliv-
ered "at the pressure existing in Buyer's pipeline at
the time of such redelivery".

In the light of these provisions, it is apparent
that the gas sold by TransCanada to Saskatche-
wan Power was to be delivered from its main
transmission line.

I turn next to the constitutional issue. It is
limited solely to ss. 50 and 51 of the Act. The
reason for this is that the only issue before the
Board was whether the agreement and the subse-
quent nominations for the purchase of gas by
Saskatchewan Power were properly filed pursuant
to s. 51(2). The constitutional issue, as framed, is
whether ss. 50 and 51 are ultra vires "if, properly
construed, they give the National Energy Board
jurisdiction over the gas purchase contract
involved in this case".

The Attorney General of Canada intervened in
support of the constitutional validity of the legisla-
tion challenged. The Attorney General of British
Columbia intervened in support of the contention
of Saskatchewan Power that that legislation was
invalid.

Section 50 of the Act empowers the Board "to
make orders with respect to all matters relating to
traffic, tolls or tariffs". It enables the Board, inter
alia, to control the tolls and tariffs of a company
having authority to construct or operate a pipeline
for the transmission of gas connecting a province
with any other or others of the province. Such a
company is an undertaking of the kind defined in
s. 92(10) (a) of the British North America Act and

teuse, dans la province de la Saskatchewan, A un point
dont les parties devront convenir par 6crit.

Comme je l'ai d6jA indiqu6, I'endroit convenu se
trouve pris de Success en Saskatchewan. Ainsi, le
gaz achet6 par TransCanada devait 8tre livr6 1 son
principal pipe-line de transmission. L'alin6a v) du
paragraphe 1 de l'article XVII de l'accord, qui
r6git la livraison du gaz par TransCanada A Sas-
katchewan Power, fixe le meme point de livraison,
pris de Success, en Saskatchewan, et pr6voit que le
gaz doit etre livr6 [TRADUCTION] a la pression
existant dans le pipe-line de l'acheteuse au
moment de cette livraisonx.

Il ressort donc de ces dispositions que le gaz
vendu par TransCanada a Saskatchewan Power
devait 6tre livr6 par son principal pipe-line de
transmission.

J'en viens maintenant A la question constitution-
nelle. Elle ne porte que sur les art. 50 et 51 de la
Loi. Cela s'explique du fait que la question liti-
gieuse soumise A l'Office 6tait de savoir si l'accord
et les avis de demandes de livraison subs6quents,
relatifs A l'achat de gaz par Saskatchewan Power,
avaient 6t6 r6gulibrement produits, en conformit6
du par. 51(2). Vu sa formulation, la question
constitutionnelle vise A faire d6terminer si les art.
50 et 51 sont ultra vires usi, lorsqu'on les interprdte
correctement, ils donnent comp6tence A I'Office
national de 1'6nergie sur les contrats d'achat de gaz
en cause dans cette affaires.

Le procureur g6n6ral du Canada est intervenu A
l'appui de la constitutionnalit6 des dispositions
l6gislatives contest6es. Le procureur g6n~ral de la
Colombie-Britannique est 6galement intervenu,
mais pour appuyer la th6se de Saskatchewan
Power selon laquelle ces dispositions sont inconsti-
tutionnelles.

L'article 50 de la Loi confbre A l'Office le
pouvoir de rendre des ordonnances sur tous les
sujets relatifs au mouvement, aux droits ou tarifso.
II autorise notamment I'Office A contr6ler les
droits et tarifs d'une compagnie habilit6e a cons-
truire ou A exploiter un pipe-line pour la transmis-
sion du gaz, qui relie une province A une ou
plusieurs autres. Pareille compagnie constitue une
entreprise du genre de celles d6finies A l'al.
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therefore falls within the class of subjects subject
to federal legislative power under s. 91(29). I
agree with the statement of Pratte J., in the Feder-
al Court of Appeal, when he said:

First, it is now well established that the federal jurisdic-
tion over an interprovincial undertaking includes the
power to regulate tolls and extends to all the services
provided by the undertaking, including those that are
provided entirely within the limits of a province (Queen
in Right of Ontario v. Board of Transport Commission-
ers, [1968] S.C.R. 118).

Subsection (1) of s. 51 forbids a company oper-
ating such an undertaking to charge tolls except
those specified in a tariff filed with the Board.

Subsection (2) deals with a company which
transmits gas which is its own property. It is
required to file copies of its contract for the sale of
such gas. Such copies are then deemed to consti-
tute a tariff pursuant to subs. (1). The filing by
TransCanada of its contract for the sale of gas to
Saskatchewan Power constituted that document a
tariff.

Section 61 of the Act has already been cited. Its
constitutional validity is not under attack in these
proceedings. It provides that where a company
transmits its own gas through its pipeline, the
differential between the cost to the company of the
gas at the point where it enters the pipeline and
the sale price of the gas is to be deemed to be a toll
charged to the purchaser for the transmission of
the gas.

The primary submission of Saskatchewan Power
was that the agreement was one concerned with
intra-provincial trade, and therefore beyond the
legislative powers of the Federal Parliament. On
the material before us, I would not be prepared to
find that this was a matter of intra-provincial
trade. The contract provided for deliveries of gas
to Trans-Canada drawn from the Medicine Hat
Field in Alberta and to be delivered to Trans-
Canada's main transmission line at Success, Sas-
katchewan. The deliveries by TransCanada to Sas-
katchewan Power were to be made at the same
point. As already indicated, it appears clear to me
that these deliveries were to be made from Trans-

92(10a) de l'Acte de l'Amirique du Nord britan-
nique et tombe donc dans la cat6gorie de sujets
relevant de la comp6tence 16gislative f6d6rale en
vertu du par. 91(29). Je souscris aux propos sui-
vants du juge Pratte de la Cour d'appel f6d6rale:
Tout d'abord, il est maintenant bien 6tabli que la com-
p6tence f6d6rale sur une entreprise interprovinciale com-
prend le pouvoir de r6glementer les droits et s'6tend A
tous les services fournis par l'entreprise, y compris ceux
qui le sont entidrement dans les limites d'une province
(La Reine du chef de I'Ontario c. La Commission des
transports, [1968] R.C.S. 118).

Le paragraphe (1) de l'art. 51 interdit A une
compagnie exploitant une telle entreprise d'impo-
ser des droits autres que ceux que sp6cifie un tarif
d6pos6 auprbs de l'Office.

Le paragraphe (2) vise toute compagnie qui
transmet du gaz lui appartenant. Elle doit produire
des copies de ses contrats de vente de gaz. Ces
copies sont cens6es constituer un tarif produit en
conformit6 du par. (1). Le contrat de vente de gaz
A Saskatchewan Power par TransCanada devenait
donc un tarif du fait de cette production.

L'article 61 de la Loi a dejA t cit6. Sa consti-
tutionnalit6 n'est pas contest6e en l'esp~ce. 11 dis-
pose que lorsqu'une compagnie transmet par son
pipe-line du gaz qui lui appartient, la diff6rence
entre ce que le gaz cofite A la compagnie au point
oii celui-ci p6ndtre dans le pipe-line et le montant
pour lequel la compagnie le vend, est r6put6e un
droit impos6 par la compagnie A l'acheteur, pour la
transmission de ce gaz.

Saskatchewan Power pr6tend principalement
que l'accord traite de commerce intra-provincial et
n'est pas assujetti A la comp6tence l6gislative du
Parlement f6d6ral. D'aprbs le dossier soumis A la
Cour, je ne pense pas qu'il s'agisse d'une question
de commerce intra-provincial. Le contrat prbvoit
la livraison A TransCanada de gaz extrait du gise-
ment de Medicine Hat en Alberta, au principal
pipe-line de transmission de TransCanada A Suc-
cess (Saskatchewan). Les livraisons en retour par
TransCanada A Saskatchewan Power devaient se
faire au mime endroit. Comme je l'ai d6jA dit, il
me semble clair que ces livraisons devaient se faire
par le principal pipe-line de transmission de Trans-
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Canada's main transmission line, which carries gas
from Alberta to Saskatchewan and to other prov-
inces. In the absence of contrary evidence, it is
reasonable to assume that gas from Alberta would
be delivered to Saskatchewan Power in Saskatche-
wan.

In any event, the legislative power of Parliament
with respect to an interprovincial undertaking
depends upon the character of the undertaking
itself. Parliament has the power to require that
there be furnished by the undertaking to the
regulatory Board all contracts for the sale of gas
made from the pipeline operated by it. In The
Queen v. Board of Transport Commissioners2,
previously cited, this Court said at p. 127:

In the present case, the constitutional jurisdiction
depends on the character of the railway line, not on the
character of a particular service provided on that rail-
way line.

In my opinion, Parliament had the power to
provide for the tolls and tariffs to be applied in
connection with the transmission of gas through an
interprovincial pipeline and had the power to
require a pipeline company to file with it copies of
its contracts for the sale of gas, which would be
deemed to constitute a tariff. Those are the only
constitutional issues involved in the present
proceedings.

The Board concluded its reasons for decision in
the present matter given in April 1976 with the
following paragraph:

Accordingly, the Board finds that the 1 November
1969 contract was validly filed pursuant to section 51(2)
of the Act. As no submissions were made on the point,
the Board leaves for further consideration the question
of whether the price stipulated in the contract is just and
reasonable.

We were advised by counsel that in September
1976 the Board heard an application by Trans-
Canada in respect of all its rates. We were further
advised that by its decision of December 1976, the
Board increased the rates payable under the con-
tract to the same level as the rates for any deliver-
ies in the Saskatchewan zone. We understand that

2[1968] S.C.R. 118.

Canada, qui transporte du gaz de l'Alberta A la
Saskatchewan et A d'autres provinces. En I'absence
de preuve contraire, il est raisonnable de prisumer
que du gaz provenant de I'Alberta serait livr6 A
Saskatchewan Power, en Saskatchewan.

Quoi qu'il en soit, la comp6tence 16gislative du
Parlement A l'6gard d'une entreprise interprovin-
ciale d6pend de la nature de l'entreprise. Le Parle-
ment a le pouvoir d'exiger que l'entreprise four-
nisse A l'organisme de r6glementation tous les
contrats de vente de gaz livr6 par le pipe-line
qu'elle exploite. Cette Cour a d6jA d6clar6 dans
l'arrt La Reine c. La Commission des trans-
ports', pr6cit6, (A la p. 127):

[TRADUCTION] En l'esp&e, la question de la comp6-
tence, du point de vue constitutionnel, d6pend de la
nature de la ligne de chemin de fer et non de celle d'un
service particulier fourni sur cette ligne.

A mon avis, le Parlement a le pouvoir de 16gif6-
rer A l'6gard des droits et tarifs relatifs A la
transmission de gaz par un pipe-line interprovin-
cial et peut exiger d'une compagnie exploitant le
pipe-line qu'elle produise des copies de ses contrats
de vente de gaz, car ces documents sont r6put6s
constituer un tarif. Telles sont les seules questions
constitutionnelles soulev6es en l'esp6ce.

Les motifs de la d6cision rendue par l'Office en
avril 1976 se terminent par l'alin6a suivant:

Par cons6quent, I'Office conclut que le contrat du 1-
novembre 1969 a 6t6 validement d6pos6 conform6ment A
l'article 51(2) de la Loi. Comme aucune all6gation n'a
6 faite A ce sujet, I'Office ne d6termine pas imm6diate-

ment si le prix stipul6 dans le contrat est juste et
raisonnable et reporte l'6tude de cette question A plus
tard.

Les avocats nous ont signal6 que l'Office avait
entendu, en septembre 1976, une requite de
TransCanada visant tous ses tarifs et qu'en d6cem-
bre 1976, I'Office a d6cid6 d'augmenter les taux
payables aux termes du contrat pour les ajuster
aux montants en vigueur pour les livraisons dans la
zone de la Saskatchewan. On nous a 6galement

2 [1968] R.C.S. 118.
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an appeal has been taken from that decision, with
leave, to the Federal Court of Appeal.

How far the exercise by the Board of its power
to fix tolls affects the contractual rights of Sas-
katchewan Power under the contract is not a
matter which was raised by the limited issue sub-
mitted to the Board in the present proceedings. We
do not have before us the material which was
before the Board when its decision was made in
December 1976, nor do we have the benefit of its
reasons. It is true that the constitutional issue, as
framed, referred to the question as to whether ss.
50 and 51 gave the National Energy Board "juris-
diction over the gas purchase contract involved in
this case". But these sections do not purport to
give jurisdiction over contracts. Section 50 gives
the Board power to make orders as to traffic, tolls
and tariffs. Section 51(2) provides for the filing of
gas sales contracts which are deemed to constitute
a tariff. The issues which may arise, as a result of
the December 1976 decision, are the extent of the
powers which have been or may be given to the
Board to regulate the sale price of gas by Trans-
Canada, and the impact of such regulations upon
the contractual rights of the parties. To attempt to
adjudicate now upon those issues on the limited
material before the Court would be premature.
This is emphasized by the contents of the adden-
dum to the reasons for decision of the Board in the
present proceedings:

Subsequent to the filing of this application with the
Board, the Governor in council prescribed prices at
which natural gas produced in the Province of Alberta is
to be sold on and for delivery in areas or zones of
Canada outside that Province, pursuant to section 51(1)
of the Petroleum Administration Act. By Order in
Council, P.C. 1975-2533, as amended by O.C. 1975-
2731, the Governor in Council has prescribed prices
applicable to, inter alia, sales in the Saskatchewan zone
by TransCanada of natural gas produced in the Province
of Alberta. It appears to the Board that the price
stipulated in the 1 November 1969 contract, apart from
being subject to regulation under Part IV of the Nation-
al Energy Board Act, is subject to the prices prescribed
pursuant to the Petroleum Administration Act.

inform6s que la Cour d'appel f6d6rale a accord6
I'autorisation d'interjeter appel de cette d6cision
devant elle.

La question de savoir dans quelle mesure l'exer-
cice par I'Office de son pouvoir de fixer les droits
et tarifs modifie les droits de Saskatchewan Power
r6sultant du contrat, ne fait pas partie de la ques-
tion restreinte soumise A l'Office en l'espice. Nous
ne disposons pas du dossier soumis A I'Office
quand il a rendu sa d6sicion de d6cembre 1976, ni
d'ailleurs de ses motifs. II est exact que la question
constitutionnelle, telle que formul6e, demande si
les art. 50 et 51 donnent comp6tence d al'Office
national de l'6nergie sur les contrats d'achat de gaz
en cause dans cette affaireD. Mais ces articles ne
visent pas A donner comp6tence sur les contrats.
L'article 50 habilite l'Office A rendre des ordon-
nances relatives au mouvement, aux droits ou
tarifs. Le paragraphe 51(2) pr6voit le d6p6t des
contrats de vente de gaz qui sont cens6 constituer
un tarif. Les questions qui peuvent r6sulter de la
d6cision de d6cembre 1976 portent sur I'6tendue
des pouvoirs de l'Office de r6glementer le prix de
vente du gaz par TransCanada et sur les cons6-
quences de cette r6glementation sur les droits des
parties en vertu du contrat. II serait pr6matur6 A
ce stade de trancher ces questions vu le dossier
restreint soumis A la Cour. C'est d'ailleurs le sens
de l'annexe aux motifs de la d6cision de l'Office en
l'esp6ce:

Suite au d6p6t de la pr6sente demande auprbs de
l'Office, le Gouverneur en conseil a fix6 le prix de vente
maximal du gaz naturel produit dans la province d'Al-
berta qui sera livr6 dans d'autres r6gions ou zones du
Canada, ailleurs qu'en Alberta, en vertu de l'article
51(1) de la Loi sur I'Administration du pitrole. Par le
d6cret en conseil C.P. 1975-2533, modifi6 par le d6cret
C.P. 1975-2731, le Gouverneur en Conseil a fix6 le prix
maximal applicable, notamment, aux ventes de gaz
naturel de l'Alberta effectu6es par la TransCanada en
Saskatchewan. L'office juge que le prix stipul6 dans le
contrat du 1- novembre 1969, en dehors du fait qu'il est
subordonn6 au r~glement de la Partie VI de la Loi sur
l'Office national de l'inergie, est subordonn6 aux prix
prescrits en vertu de la Loi sur l'administration du
pitrole.
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For the foregoing reasons I would dismiss this
appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Gowling & Hen-
derson, Ottawa,

Solicitors for the respondent: McCarthy &
McCarthy, Toronto.

Solicitor for the Attorney General of Canada:
R. Tassi, Ottawa.

Solicitors for the Attorney General of British
Columbia: Burke-Robertson, Chadwick & Rit-
chie, Ottawa.

Pour ces motifs, je suis d'avis de rejeter ce
pourvoi avec d6pens.

Pourquoi rejeti avec dipens

Procureurs des appelantes: Gowling & Hender-
son, Ottawa.

Procureurs de l'intimie: McCarthy & McCar-
thy, Toronto.

Procureur du procureur gindral du Canada: R.
Tassi, Ottawa.

Procureurs du procureur gindral de la Colom-
bie-Britannique: Burke-Robertson, Chadwick &
Ritchie, Ottawa.
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Arthur Gwyn Nicholson Appellant;

and

Haldimand-Norfolk Regional Board of
Commissioners of Police Respondent;

and

Attorney-General for the Province of
Ontario Intervenor.

1978: February 22; 1978: October 3.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Administrative law - Natural justice - Board of
Commissioners of Police - Dismissal of police officer
without a hearing - Probationary status of police
officer - Regulations providing for imposition of
penalties only after a hearing except in the case of
probationary officers - Police Regulations (Ont.),
R.R.O. 1970, Reg. 680, s. 27(b) - The Regional Mu-
nicipality of Haldimand-Norfolk Act, 1973 (Ont.), c.
96, s. 75.

Appellant was engaged as a constable, third class, by
the Town of Caledonia under an oral contract providing
for a twelve month probationary period. Eleven months
later he was promoted to constable second class. The
municipality was (after the expiry of the twelve month
period) incorporated into the Regional Municipality of
Haldimand-Norfolk. The respondent Board thereafter,
but within eighteen months of his initial appointment
purported to dispense with his services. Section 27 of
Regulation 680 made under The Police Act provides
inter alia that no police officer is subject to any penalty
(under that Part of the Regulations) except after a
hearing and final disposition of a charge on appeal or
after the time for appeal has expired subject to certain
exceptions, one of which is the authority of a board or
council "to dispense with the services of any constable
within eighteen months of his appointment to the force".
The Divisional Court granted an application to quash
the decision of the Board but the Court of Appeal
reversed on the basis that s. 27(b) of the Regulations
had the effect of preserving the common law right of the
Board to dispense with the services of any probationary
constable at their pleasure (and consequently without a
hearing) and took the view that the terms of s. 27 (b)
did not admit of contractual variation making the fact

Arthur Gwyn Nicholson Appelant;

et

Haldimand-Norfolk Regional Board of
Commissioners of Police Intimi;

et

Le procureur g6nfral de I'Ontario
Intervenant.

1978: 22 f6vrier; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit administratif - Justice naturelle - Comiti
des services de police - Congidiement d'un agent de
police sans audition prialable - Agent de police en
stage - Rfglements ne privoyant l'imposition d'une
peine qu'apris audition sauf dans le cas d'un agent de
police en stage - Police Regulations (Ont.), R.R.O.
1970, Reg. 680, par. 27b) - The Regional Municipality
of Haldimand-Norfolk Act, 1973 (Ont.), chap. 96, art.
75.

L'appelant est entr6 au service de la ville de Caledo-
nia A titre d'agent de police de troisiame classe; il a 6t
engag6 par contrat oral pr6voyant un stage de douze
mois. Onze mois plus tard il a 6t6 promu agent de police
de deuxibme classe. Aprs 1'expiration de la p6riode de
douze mois, la ville a 6t6 annex6e A la municipalit6
r6gionale de Haldimand-Norfolk. Puis le comit6 intim6
a mis fin A l'emploi de l'appelant dans les dix-huit mois
suivant son entr6e en fonction. L'article 27 du R6gle-
ment 680 6dict6 sous le r6gime de The Police Act
pr6voit notamment qu'un agent de police n'est passible
d'une peine (en vertu de cette partie du Raglement)
qu'aprds audition et d6cision finale sur une accusation
selon la proc6dure d'appel pr6vue ou aprbs expiration du
d6lai d'appel, sous r6serve de certaines exceptions dont
l'une confbre au comit6 ou conseil le pouvoir (de mettre
fin A l'emploi d'un agent de police dans les dix-huit
mois suivant son entr6e en fonction. La Cour division-
naire a accueilli la demande visant I'annulation de la
d6cision du comit6 mais la Cour d'appel a infirm6 ce
jugement au motif que le par. 27b) du R~glement
maintient la r~gle de common law donnant au comit6 le
droit de mettre fin A l'emploi comme dans le cas d'un
emploi A titre amovible (donc sans audition pr6alable) et
a conclu qu'on ne pouvait d6roger par contrat aux
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that appellant had been originally hired for a twelve
month probationary period irrelevant.

Held (Martland, Pigeon, Beetz and Pratte JJ. dissent-
ing): The appeal should be allowed.

Per Laskin C.J. and Ritchie, Spence, Dickson and
Estey JJ.: The Police Act and regulations thereunder
form a code for police constables with an array of
powers some of which are discretionary. The respondent
Board as a body created by statute, has only such
powers as are given to it by the statute or regulations. In
effect a constable is the holder of a public office exercis-
ing, so far as his police duties are concerned, an original
authority confirmed by s. 55 of The Police Act and is a
member of a civilian force. His assimilation to a soldier
as in the Perpetual Trustee Co. case, [1955] A.C. 457,
is for limited purposes only and cannot apply for other
purposes such as liability or otherwise to peremptory
discharge. In Ridge v. Baldwin, [1964] A.C. 40, Lord
Reid set out a three-fold classification of dismissal
situations: dismissal of a servant by his master, dismissal
from an office held during pleasure, and dismissal from
an office where there must be something against a man
to warrant his dismissal. The present case is not one
where the constable held office during pleasure, and
accordingly fits more closely into Lord Reid's third
class. The appellant should have been told why his
services were no longer required and given an opportu-
nity to respond. Thereafter it would have been for the
Board to reach its decision and that decision, always
premising good faith, would not have been reviewable
elsewhere. While the appellant could not claim the
procedural protections of a constable with more than
eighteen month's service, he should have been treated
'fairly' not arbitrarily.

Per Martland, Pigeon, Beetz and Pratte JJ. dissent-
ing- The relevant provision is s. 27(b) which clearly
recognizes the existence of an authority in the Board to
terminate the employment of a police constable at any
time within a period of eighteen months commencing
from the date of his appointment. Both the Divisional
Court and the Court of Appeal correctly regarded the
eighteen month period as a probationary one. It is not
without significance that whereas paras. (a), (c) and (e)
refer to "member of the police force", para. (b) does
not. The respondent had therefore the right to dispense
with the appellant's services without an investigation of
his conduct. The purpose of the probationary period was
to enable the Board to decide whether it wished to
continue the appellant's services. The decision of the

termes de l'al. 27b), consid6rant ainsi non pertinent le
fait que I'appelant ait 6t6 initialement embauch6 pour
une pbriode de stage de douze mois.

Arrit (les juges Martland, Pigeon, Beetz et Pratte
6tant dissidents): Le pourvoi doit 8tre accueilli.

Le juge en chef Laskin et les juges Ritchie, Spence,
Dickson et Estey: The Police Act et ses raglements
constituent un code applicable aux agents de police
conf6rant un 6ventail de pouvoirs dont certains sont
discr6tionnaires. ftant un organisme cr66 par la loi, le
comit6 intim6 ne possade que les pouvoirs que celle-ci ou
les rbglements lui confbre. En fait, un agent de police est
titulaire d'une charge de police et il exerce, en ce qui
concerne ses fonctions, un pouvoir sp6cifique confirm6
par l'art. 55 de The Police Act; il est membre d'une
force civile. Lorsque le Conseil priv6 l'assimile A un
soldat dans l'arret Perpetual Trustee Co. [1955] A.C.
457, c'est uniquement dans un but pr6cis et cette compa-
raison ne peut servir A d'autres fins, telle la possibilit6
d'un cong6diement discr6tionnaire. Dans Ridge v. Bald-
win, [1964] A.C. 40, lord Reid a class6 les destitutions
en trois cat6gories: le cong6diement d'un employ6 par
son employeur, la destitution d'une charge occup6e A
titre amovible et la destitution d'une charge pour un
motif d6termin6. Puisqu'il ne s'agit pas en 1'espbce d'un
agent de police qui occupe une charge A titre amovible,
I'appelant se situe plut6t dans la troisibme cat6gorie de
destitution d6finie par lord Reid. On aurait do dire A
l'appelant pourquoi on avait mis fin A son emploi et lui
permettre de se d6fendre. Le comit6 aurait ensuite dd
d6cider de la mesure A prendre, sans que sa d6cision soit
soumise A un contr8le ult6rieur, la bonne foi 6tant
toujours pr6sum6e. Bien que l'appelant ne puisse pas
r6clamer la protection de la proc6dure pr6vue pour un
agent de police engag6 depuis plus de dix-huit mois, il
aurait do 8tre trait6 a6quitablementD et non arbitraire-
ment.

Les juges Martland, Pigeon, Beetz et Pratte dissi-
dents: La disposition pertinente est I'al. 27b) qui recon-
nait nettement que le comit6 est investi du pouvoir de
mettre fin A l'emploi d'un agent de police en tout temps
pendant les dix-huit premiers mois qui suivent la date de
sa nomination. La Cour divisionnaire et la Cour d'appel
ont A juste titre consid6r6 la p6riode de dix-huit mois
comme une pbriode de stage. Il est r6v6lateur que les al.
a), c) et e) parlent de amembre de la force de polices
mais pas l'al. b). L'intim6 avait donc le droit de destituer
l'appelant sans faire enquate sur sa conduite. Le but de
la pbriode de stage 6tait de permettre au comit6 de
d6cider s'il souhaitait maintenir I'appelant dans ses fonc-
tions. Sa d6cision 6tait purement administrative et il
n'6tait pas tenu d'expliquer A l'appelant pourquoi on
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Board was purely administrative and it was under no
duty to explain why his services were no longer required
or to give him an opportunity to be heard. It could have
taken that course as a matter of courtesy but its failure
to do so was not a breach of any legal duty to him.

[Re a Reference under the Constitutional Questions
Act, [1957] O.R. 28; Re Cardinal and the Board of
Commissioners of Police of Cornwall (1974), 2 O.R.
(2d) 183; Ridge v. Baldwin, [1964] A.C. 40; Attorney
General for New South Wales v. Perpetual Trustee Co.
(Ld.), [1955] A.C. 457; L'Alliance des Professeurs
Catholiques de Montrial v. Labour Relations Board of
Quebec, [1953] 2 S.C.R. 140; Re Lowe v. Darling &
Son, [1906] 2 K.B. 772; Colguhoun v. Brooks (1888),
21 Q.B.D. 52; Malloch v. Aberdeen Corporation, [1971]
2 All E.R. 1278; Bates v. Lord Hailsham, [1972] 1
W.L.R. 1373; Pearlberg v. Varty, [1972] 1 W.L.R. 534;
Furnell v. Whangarei High Schools Board, [ 1973] A.C.
660; Russell v. Duke of Norfolk. [1949] 1 All E.R. 109;
Selvarajan v. Race Relations Board, [1976] 1 All E.R.
13 referred to.]

APPEAL from a judgment of the Court of
Appeal for Ontario' allowing an appeal from a
judgment of the Divisional Court2 granting an
application to quash a decision of the Board of
Commissioners of Police in the matter of its dis-
missal of the appellant, A.G. Nicholson. Appeal
allowed, order of the Divisional Court restored,
Martland, Pigeon, Beetz and Pratte JJ. dissenting.

Ian Scott, Q.C., for the appellant.

P. D. Amey, for the respondent.

Dennis Brown, for the intervenant the Attorney-
General of Ontario.

The judgment of Laskin C.J. and Ritchie,
Spence, Dickson and Estey JJ. was delivered by

THE CHIEF JUSTICE-The issue in this appeal
arises out of a letter of June 10, 1974 written to
the appellant by the Deputy Chief of Police of the
Regional Municipality of Haldimand-Norfolk
advising him that "the Board of Commissioners of
Police have approved the termination of your ser-
vices effective June 4, 1974". The appellant, then a
second class constable of the Regional Municipali-

'(1976), 12 O.R. (2d) 337.
2 (1975), 9 O.R. (2d) 481.

n'avait plus besoin de ses services ni de lui donner la
possibilit6 de se faire entendre. II aurait pu le faire par
courtoisie, mais son d6faut de le faire n'6quivaut pas un
manquement A une obligation juridique envers I'appe-
lant.

Jurisprudence: Re a Reference under the Constitu-
tional Questions Act, [1957] O.R. 28; Re Cardinal and
the Board of Commissioners of Police of Cornwall
(1974), 2 O.R. (2d) 183; Ridge v. Baldwin, [1964] A.C.
40; Attorney General for New South Wales v. Perpetual
Trustee Co. (Ld.), [1955] A.C. 457; L'Alliance des
Professeurs Catholiques de Montrial c. La Commission
des relations ouvridres du Quibec, [1953] 2 R.C.S. 140;
Re Lowe v. Darling & Son, [1906] 2 K.B. 772; Col-
quhoun v. Brooks (1888), 21 Q.B.D. 52; Malloch v.
Aberdeen Corporation, [1971] 2 All E.R. 1278; Bates v.
Lord Hailsham, [1972] 1 W.L.R. 1373; Pearlberg v.
Varty, [1972] 1 W.L.R. 534; Furnell v. Whangarei
High Schools Board, [1973] A.C. 660; Russell v. Duke
of Norfolk, [1949] 1 All E.R. 109; Selvarajan v. Race
Relations Board, [1976] 1 All E.R. 13.

POURVOI A 1'encontre d'un arrat de la Cour
d'appel de l'Ontario' accueillant un appel d'un
jugement de la Cour divisionnaire 2 accordant une
demande d'annulation de la d6cision du comit6 des
services de police relative au cong6diement de
I'appelant, A. G. Nicholson. Le pourvoi est
accueilli, le jugement de la Cour divisionnaire
r6tabli, les juges Martland, Pigeon, Beetz et Pratte
6tant dissidents.

Ian Scott, c.r., pour l'appelant.

P. D. Amey, pour l'intim6.

Dennis Brown, pour l'intervenant, le procureur
g6n6ral de l'Ontario.

Le jugement du juge en chef Laskin et des juges
Ritchie, Spence, Dickson et Estey a 6t rendu par

LE JUGE EN CHEF-Le litige en l'esp6ce
r6sulte d'une lettre dat6e du 10 juin 1974 que le
chef de police adjoint de la municipalit6 r6gionale
de Haldimand-Norfolk a adress6e A l'appelant
pour l'informer que [TRADUCTION] ale comit6 des
services de police a approuv6 la cessation de votre
emploi A partir du 4 juin 19741. L'appelant, un
agent de police de deuxidme classe, 6tait employ6

'(1976), 12 O.R. (2d) 337.
2 (1975), 9 O.R. (2d) 481.
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ty, had been in its service since April 1, 1974 but
he carried over his service as a police constable
with the Town of Caledonia, which had been
amalgamated with the Town of Haldimand on
that date as an area municipality within the
Regional Municipality of Haldimand-Norfolk.

The appellant was engaged as a constable, third
class, by the Town of Caledonia on March 1, 1973
under an oral hiring of which a term was that he
would serve a probationary period of twelve
months. On March 1, 1974, he was promoted to
constable second class, and pursuant to The
Regional Municipality of Haldimand-Norfolk
Amendment Act, 1973 (Ont.), c. 155, s. 75, he
became a member of the Regional Police Force,
carrying over his previous service to the same
extent as if appointed by the Haldimand-Norfolk
Police Board.

Subject to some observations to be made later in
these reasons on the question whether the appel-
lant knew why his services had been terminated,
the formal record indicates that he was not told
why he was dismissed nor was he given any notice,
prior to dismissal, of the likelihood thereof or of
the reason therefor, nor any opportunity to make
representations before his services were terminat-
ed. Counsel for the appellant does not assert any
right on his behalf to an adjudication of the exist-
ence of proper cause but rests primarily on the
contention that, however fragile was the appel-
lant's security of position, he was in law entitled to
be treated fairly and there was a corresponding
duty on the respondent to act fairly toward the
appellant. This, it is said, the respondent did not
do.

The fragility of the appellant's tenure, the alle-
gation that in law he had no security of position
and was dismissable at pleasure, is at the founda-
tion of the respondent's case; and from this base it
was contended that there was no obligation to give
any notice or to assign any reason or to hear any
representations from the appellant before dispens-
ing with his services.

It is common ground that the relevant legisla-
tion within which the respective contentions of the
parties are to be assessed is The Police Act, R.S.O.

par la municipalit6 r6gionale depuis le 1- avril
1974, mais il exergait auparavant les fonctions
d'agent de police pour la ville de Caledonia, qui a
fusionn6 avec la ville de Haldimand A cette date
pour former une municipalit6 dans la municipalit6
r6gionale de Haldimand-Norfolk.

L'appelant est entr6 au service de la ville de
Caledonia le ler mars 1973, A titre d'agent de
police de troisidme classe. II avait t engag6 par
contrat oral dont une des conditions 6tait qu'il
effectue un stage de douze mois. Le le, mars 1974,
il a t6 promu agent de police de deuxibme classe,
et conform6ment A The Regional Municipality of
Haldimand-Norfolk Amendment Act, 1973
(Ont.), chap. 155, art. 75, il est devenu membre de
la force de police r6gionale, conservant son ancien-
net6 tout comme s'il avait 6t6 nomm6 par le comit6
de police de Haldimand-Norfolk.

Sous r6serve de remarques qui suivront sur ]a
question de savoir si l'appelant connaissait les rai-
sons de la cessation de son emploi, le dossier
indique qu'on ne l'en a pas inform6, qu'il n'a requ
aucun avis prbalable de la possibilit6 de pareil
renvoi ni de la raison le justifiant, et qu'il n'a pas
eu l'occasion de pr6senter son point de vue avant la
cessation de son emploi. L'avocat de l'appelant ne
fait pas valoir que son client A droit A ce qu'il soit
statu6 sur l'existence d'un motif valable de renvoi,
mais il s'appuie principalement sur la pr6tention
que si minime qu'ait 6t6 la s6curit6 d'emploi de
l'appelant, ce dernier avait juridiquement le droit
d'8tre trait6 6quitablement et que l'intim6 avait un
devoir correspondant d'agir 6quitablement envers
lui. II pr6tend que l'intim6 ne s'est pas acquitt6 de
ce devoir.

L'intim6 fonde son argumentation sur la pr6ca-
rit6 de I'emploi de l'appelant, savoir que, juridique-
ment, ce dernier n'avait aucune s6curit6 d'emploi
et qu'il pouvait 8tre renvoy6 sans motif. II pr6tend,
en cons6quence, qu'il n'existait aucune obligation
de donner un pr6avis, de motiver la d6cision ou
d'entendre le point de vue de l'appelant avant de
mettre fin A son emploi.

Il est admis que la l6gislation A partir de laquelle
on doit 6valuer les pr6tentions des parties est The
Police Act, R.S.O. 1970, chap. 351 et particulibre-
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1970, c. 351 and, particularly, s. 27(b) of Regula-
tion 680 made pursuant thereto. Section 27 of the
Regulation is as follows:

27. No chief of police, constable or other police offi-
cer is subject to any penalty under this Part except after
a hearing and final disposition of a charge on appeal as
provided by this Part, or after the time for appeal has
expired, but nothing herein affects the authority of a
board or council,

(a) subject to the consent of the Commission, to
dispense with the services of any member of a police
force for the purpose of reducing the size of or
abolishing the police force, where the reduction or
abolition is not in contravention of the Act;
(b) to dispense with the services of any constable
within eighteen months of his becoming a constable;
(c) to make rules or regulations for the retirement of
members of the police force who are entitled to a
pension under a pension plan established for the mem-
bers of the force, under which the municipality con-
tributes an amount not less than 5 per cent of the
amount of the salaries of the members participating in
the plan, and to retire the members in accordance
with those rules or regulations;
(d) to act in accordance with a report or recommen-
dation of the Commission made under section 28; or

(e) to discharge or place on retirement, if he is en-
titled thereto, any member of the force who, on the
evidence of two legally qualified medical practitioners
is, due to mental or physical disability, incapable of
performing his duties in a manner fitted to satisfy the
requirements of his position but any decision of the
board or council made pursuant to this clause may be
appealed to the Commission.

Following his dismissal, the appellant instituted
proceedings to quash the decision of June 4, 1974
made by Haldimand-Norfolk Board of Police
Commissioners. They came before the Ontario
Divisional Court under The Judicial Review
Procedure Act, 1971 (Ont.), c. 48. In giving the
appellant the relief that he sought, Hughes J., who
spoke for the Court, took three points to which I
wish to refer. He cleared out any issue arising
from the transfer of service and status from Cale-
donia to Haldimand-Norfolk by declaring that
whatever benefits of employment may have been
conferred upon the appellant by Caledonia, his
status as a police officer was neither impaired nor

ment l'al. 27b) du R~glement 680 6dict6 sous son
r6gime. L'article 27 du RAglement pr6voit:

[TRADUCTION] 27. Un chef de police, officier ou
autre agent de police n'est passible d'une peine en vertu
de cette Partie qu'aprbs audition et d6cision finale sur
une accusation, selon la proc6dure d'appel pr6vue par
cette Partie, ou aprbs expiration du d6lai d'appel, mais
rien aux pr6sentes ne porte atteinte au pouvoir d'un
comit6 ou d'un conseil,

a) sous r6serve de I'assentiment de la Commission, de
mettre fin A l'emploi d'un membre d'une force de
police dans le cadre d'une compression des effectifs de
ladite force ou de sa suppression en conformit6 de la
loi;
b) de mettre fin a I'emploi d'un agent de police dans
les dix-huit mois suivant son entr6e en fonction;
c) d'6tablir des r6gles ou des rdglements pour la
retraite des membres de la force de police qui ont
droit A une pension en vertu d'un r6gime de pension
6tabli en leur faveur, pour lequel la municipalit6
contribue un montant d'au moins cinq pour cent du
montant des salaires des membres participant au
r6gime, et de mettre A la retraite des membres confor-
m6ment A ces ragles ou rbglements;
d) d'agir en conformit6 de tout rapport ou recom-
mandation de la Commission pr6par6 en vertu de
l'article 28; ou
e) de cong6dier ou de mettre A la retraite, s'il y a
droit, tout membre de la force de police qui, selon le
t6moignage de deux m6decins qualifi6s, est, en raison
d'une incapacit6 mentale ou physique, incapable de
remplir ses fonctions de fagon A satisfaire aux exigen-
ces de son emploi, mais toute d6cision du comit6 ou du
conseil rendue en conformit6 de cette clause est sus-
ceptible d'appel A la Commission.

Apris son renvoi, I'appelant a intent6 des proc6-
dures pour faire annuler la d6cision rendue le 4
juin 1974 par le comit6 des services de police de
Haldimand-Norfolk. La demande a t6 entendue
par la Cour divisionnaire en vertu de The Judicial
Review Procedure Act, 1971 (Ont.), chap. 48. En
accordant A l'appelant le redressement demand6, le
juge Hughes, qui parlait au nom de la Cour, a
retenu trois points. Tout d'abord, il a 61imin6 toute
question relative au transfert d'emploi et de statut
de Caledonia A Haldimand-Norfolk en d6clarant
que, quels que soient les avantages conf6r6s A
l'appelant par Caledonia, son statut d'agent de
police n'en 6tait ni amoindri ni am6lior6. Je sous-
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enhanced thereby. I agree with this assessment.
Second, he concluded that a collective agreement
entered into between the Haldimand-Norfolk
Board of Police Commissioners and the Regional
Police had no bearing on the case before the
Divisional Court. That was common ground at the
hearing in this Court and nothing more need be
said about it.

This left for consideration a third point, central
there as here, namely, whether, in the case of a
constable who has served less than the eighteen
months specified in s. 27(b), the Board may dis-
miss peremptorily without obligation to give previ-
ous notice or assign a reason or give any opportu-
nity to contest the proposed dismissal. Hughes J.,
in the course of his reasons, put the point in terms
of whether a hearing was required as well as notice
of the complaint against a constable. Arnup J.A.,
speaking for the Court of Appeal, which reversed
the Divisional Court, took a like view of the issue,
putting it as follows at the very front of his
reasons:

Can the services of a police constable be dispensed
with within eighteen months of his becoming a con-
stable, without observance by the authority discharging
him of the requirements of natural justice, including a
hearing?

Counsel for the appellant did not, in his main
submission here, put his case that high, as I have
already noted.

In his reasons for the Divisional Court, Hughes
J. founded his conclusion in favour of the appellant
on an application of the judgment of the Ontario
Court of Appeal, delivered by Laidlaw J.A., in Re
a Reference under the Constitutional Questions
Act', and he drew support as well from the judg-
ment of the Divisional Court in Re Cardinal and
the Board of Commissioners of Police of
Cornwall4 . At bottom, however, Hughes J. was of
the view that Ridge v. Baldwin', was in point in
obliterating the distinction between those who per-
form ministerial acts and those who perform judi-
cial acts, and in proclaiming a duty to act fairly

3 [1957] O.R. 28.
4 (1974), 2 O.R. (2d) 183.
s [1964] A.C. 40.

cris A cette opinion. Ensuite il a conclu que la
convention collective sign6e par le comit6 des ser-
vices de police de Haldimand-Norfolk et la police
r6gionale n'avait aucun effet sur le litige soumis A
la Cour divisionnaire. Ce point a 6t6 admis A
l'audition devant cette Cour et il n'y a rien A
ajouter A ce sujet.

Il reste donc un troisibme point, la question
cruciale A ce moment-lA comme ici, savoir si le
comit6 peut destituer de fagon pbremptoire un
agent qui n'a pas accompli les dix-huit mois pr6vus
A l'al. 27b), sans 8tre oblig6 de lui donner un
pr6avis ou une raison, ni l'occasion de contester la
destitution projetbe. Dans ses motifs, le juge
Hughes en a trait6 en termes d'obligation de tenir
une audition et de signifier un avis de la plainte
contre l'agent de police. Parlant au nom de la Cour
d'appel, qui a infirm6 le jugement de la Cour
divisionnaire, le juge Arnup a abord6 la question
de la m~me fagon et l'a formul6e en ces termes au
d6but de ses motifs:

[TRADUCTIONJ Peut-on mettre fin A l'emploi d'un
agent de police au cours des dix-huit premiers mois de
son engagement sans que le responsable observe A son
6gard les exigences de la justice naturelle, y compris la
tenue d'une audition?

Comme je l'ai dit plus haut, l'avocat de I'appelant
n'a pas plac6 sa plaidoirie A ce niveau.

Dans ses motifs, le juge Hughes de la Cour
divisionnaire donne gain de cause A I'appelant en
appliquant un arr8t de la Cour d'appel de l'On-
tario prononc6 par le juge Laidlaw, Re a Reference
under the Constitutional Questions Act 3 ; il s'ap-
puie aussi sur le jugement de la Cour divisionnaire,
Re Cardinal and the Board of Commissioners of
Police of Cornwall4 . Mais en d6finitive, le juge
Hughes est d'avis que l'arr&t Ridge v. Baldwins,
est pertinent car il abolit la distinction entre ceux
qui accomplissent des fonctions administratives et
ceux qui accomplissent des fonctions judiciaires et
d6clare que l'obligation d'agir 6quitablement s'ap-

3 [1957] O.R. 28.
4 (1974), 2 O.R. (2d) 183.
5 [1964] A.C. 40.
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applicable to the former as to the latter. He posed
and answered the issue in the following passage of
his reasons:
... Can it be that the disclaimer in s. 27(b) of Reg. 680,
which otherwise enshrines the principles of natural jus-
tice as they affect the dismissal or suspension of a police
officer, confers an immunity from the application of
those principles on members of a board when dealing
with a police officer, who has taken the oath of office
and upon whom has been conferred the province-wide
powers prescribed in the Police Act, but who has not yet
completed eighteen months of service? I do not believe
that it can. It may relieve them from complying with the
regulations and preclude the officer's appeal to the
Ontario Police Commission, but it cannot relieve them
of the duty to act judicially with all which that implies.

He concluded his reasons by stating that a duty to
act fairly rested squarely upon the Board of Police
Commissioners of Haldimand-Norfolk, adding
this:

Their deliberations may be untrammelled by regula-
tions made under the Police Act, but this Court should
not allow them to proceed as if the principles of natural
justice did not exist.

Hughes J. did not spell out the elements of the
duty to act fairly but, in the course of his reasons,
and adverting to s. 27(b), he stated that "what this
Court has to decide is whether s. 27(b) by not
specifically requiring a hearing confers upon the
Haldimand-Norfolk Board power to dismiss a con-
stable, not having served for eighteen months,
without one". In a later part of his reasons, he said
the crucial question was whether the dismissal
could be made without any notice of the complaint
against the appellant and without a hearing. It can
be taken from his reasons that he was asserting a
duty of compliance with the rules of natural justice
in their traditional sense of notice and hearing,
with an opportunity to make representations, and
with reviewability of the decision as much as a less
onerous duty of acting fairly.

The holding of the Divisional Court depended
on regarding a police constable as holder of an
office, and not as being in an ordinary master-serv-

plique aux deux. Voici comment il pose la question
et y r6pond:

[TRADUCTION] ... Se peut-il que la disposition d6roga-
toire de l'al. 27b) du R6gl. 680, qui autrement consacre
les principes de justice naturelle en matibre de destitu-
tion ou de suspension d'un agent de police, permette aux
membres d'un comit6 de ne pas appliquer ces principes
lorsqu'ils s'occupent du cas d'un agent de police qui a
prt6 serment d'office et qui est investi des pouvoirs
provinciaux pr6vus par The Police Act, mais qui est en
fonction depuis moins de dix-huit mois? Je ne le crois
pas. Cette clause peut les dispenser de se conformer aux
r~glements et peut supprimer le droit d'appel de I'agent
A la commission de police de l'Ontario, mais ne peut les
lib6rer du devoir d'agir 6quitablement avec tout ce que
cela implique.

A la fin de ses motifs, il d6clare que l'obligation
d'agir 6quitablement incombe nettement au comit6
des services de police de Haldimand-Norfolk et
ajoute:

[TRADUCTION] Il se peut que leurs d6liberations ne
soient pas r6gies par les raglements 6dict6s en vertu de
The Police Act, mais cette cour ne peut les autoriser A
agir comme si les principes de justice naturelle n'exis-
taient pas.

Le juge Hughes ne d6finit pas l'obligation d'agir
6quitablement mais, dans ses motifs, A propos de
l'al. 27b), il d6clare que [TRADUCTION] acette
cour doit d6cider si, en n'exigeant pas express6-
ment d'audition, I'al 27b) permet au comit6 d'Hal-
dimand-Norfolk de destituer sans audition un
agent de police qui a moins de dix-huit mois de
serviceD. Dans la dernibre partie de ses motifs, il
dit que la question d6cisive est de savoir si la
destitution peut se faire sans avis de la plainte
port6e contre l'appelant et sans audition. Il ressort
de ses motifs qu'il reconnait l'existence en cette
affaire d'une obligation de respecter les r~gles de
justice naturelle dans leur sens traditionnel,
c'est-A-dire avis et audition de l'int6ress6, avec
occasion de pr6senter son point de vue, assorti d'un
recours contre la d6cision, tout autant que l'exis-
tence d'une obligation moins lourde d'agir
6quitablement.

La conclusion de la Cour divisionnaire repose
sur le postulat qu'un agent de police est titulaire
d'une charge et ne se trouve pas dans une relation



318 NICHOLSON V. HALDIMAND-NORFOLK REG. POLICE COMMRS. The Chief Justice [19791 I S.C.R.

ant relationship qua the Board and the Regional
Municipality. A master-servant relationship would
not, per se, give rise to any legal requirement of
observance of any of the principles of natural
justice. The contention of the respondent Board
was, however, that the historical position of a
constable as holding office during pleasure and,
consequently, as subject to dismissal without cause
assigned, had not been altered by s. 27(b) in the
case of a constable who had served less than
eighteen months. (An earlier regulation had fixed
the period at twelve months). Although Lord Reid
in Ridge v. Baldwin, supra, had examined the
position of one holding office at pleasure and had
concluded that the power of dismissal was exercis-
able against such a person without obligation to
assign a reason, Hughes J. was of the opinion that,
having regard to the judgment in Re a Reference
under the Constitutional Questions Act, supra,
the position of a constable under s. 27(b) was no
different from that of the constable in Ridge v.
Baldwin under the relevant statutory provision in
that case, which gave power to dismiss for negli-
gence in the discharge of duty or for being other-
wise unfit for duty. Discharge could not, therefore,
be peremptory.

The Ontario Court of Appeal took a different
view. Arnup J.A., speaking for that Court, con-
sidered that the eighteen month period fixed by s.
27(b) was a probationary period, a position rein-
forced by the use of the words "dispense with the
services of any constable", and he contrasted the
reference to "dismissal" in ss. 20(2) and 23(7) of
Regulation 680 and the reference to "discharge"
in s. 27(e), all pointing to disciplinary action. I
take no issue with this appraisal, nor do I disagree
with the the conclusion of Arnup J.A. that the
terms of s. 27(b) admit of no contractual variation.
Whatever might be said of a statutory provision
which simply provided for engagements at pleas-
ure, the express reference to an eighteen month
period in a regulation prescribed by a statute such
as The Police Act excludes any inconsistent
contract.

For Arnup J.A., the consequence of the appel-
lant being short of eighteen months' service when
he was separated from his position was that (to use

ordinaire d'employeur-employ6 avec le comit6 et la
municipalit6 r6gionale. Une relation employeur-
employ6 n'entraine pas en elle-m8me d'obligation
juridique d'observer les principes de justice natu-
relle. Le comit6 intim6 pr6tend cependant que
traditionnellement un agent de police est titulaire
d'une charge A titre amovible et peut donc 8tre
destitu6 sans motif d6termin6. Selon lui, I'al. 27b)
maintient cette situation pour l'agent de police
ayant moins de dix-huit mois de service. (Un
r6glement ant6rieur fixait un minimum de douze
mois.) Bien que dans l'arrt Ridge v. Baldwin,
pr6cit6, lord Reid ait 6tudi6 la situation du titu-
laire d'une charge A titre amovible et ait conclu
qu'on pouvait le destituer sans lui donner de
raison, le juge Hughes est d'avis que, compte tenu
de la d6cision dans Re a Reference under the
Constitutional Questions Act, pr6cit6e, la situation
d'un agent de police en vertu de l'al. 27b) ne
diff~re pas de celle de l'agent de police dans Ridge
v. Baldwin aux termes des dispositions 16gales
pertinentes dans ce cas-lA, qui permettaient de
destituer pour n6gligence dans l'ex6cution des
fonctions ou pour autre inaptitude A accomplir les
fonctions. Le cong6diement ne pouvait donc pas
8tre arbitraire.

La Cour d'appel de l'Ontario a adopt6 un point
de vue diff6rent. Parlant au nom de cette cour, le
juge Arnup a consid6r6 que la p6riode de dix-huit
mois pr6vue A l'al. 27b) est une p6riode de stage,
point de vue renforc6 par l'utilisation des mots
amettre fin A l'emploi d'un agent de polices, alors
que les par. 20(2) et 23(7) du R6glement 680
parlent de adestitutions et l'al. 27e) de Econg6die-
ment, et visent donc des mesures disciplinaires. Je
ne conteste pas cette 6valuation, ni ne suis en
d6saccord avec la conclusion du juge Arnup qu'on
ne peut d~roger par contrat aux termes de I'al.
27b). Quoi que l'on dise d'une disposition 16gale
qui pr~voit simplement des emplois A titre amovi-
ble, la mention expresse d'une p6riode de dix-huit
mois dans un raglement prbvu par une loi telle que
The Police Act blimine tout contrat incompatible.

Pour reprendre les mots du juge Arnup, puisque
l'appelant 6tait en fonction depuis moins de dix-
huit mois lors de la cessation de son emploi, [TRA-
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his words) "the board may act as it was entitled to
act at common law, i.e. without the necessity of
prior notice of allegations or of a hearing and, a
fortiori, with no right of appeal by the constable".
He also relied on the expressio unius rule of
construction by noting that "the Legislature has
expressly required notice and hearing for certain
purposes and has by necessary implication exclud-
ed them for other purposes". There is no recogni-
tion in his reasons, as there was in those of Hughes
J., that there may be a common law duty to act
fairly falling short of a requirement of a hearing
or, indeed, falling short of a duty to act judicially.
Counsel for the appellant asserted that there is an
emerging line of authority on this distinction
which this Court should approve, and that
although it may be regarded as an aspect of natu-
ral justice it has a procedural content of its own. It
does not, however, rise to the level of what is
required to satisfy natural justice where judicial or
quasi-judicial powers are being exercised. I shall
come to this line of authority later in these
reasons.

Considerable emphasis was placed by Arnup
J.A. on the position of a constable at common law
as an office holder at pleasure who could claim no
procedural protection against peremptory removal
from office. We are not concerned in this case with
any involvement of the Crown, with the holding of
an office under the Crown, assuming that this
would make any difference today. It was, however,
contended in this Court, as in the Courts below,
that the words in s. 27, "but nothing herein affects
the authority of a board or council", point to a
preservation of some pre-existing authority as con-
trasted with a grant of power; and hence, it was
not only proper but necessary to examine the
position of a constable at common law. I can see
some value in this as background research, but the
scheme of The Police Act and the involvement of
statutory agencies, whether Boards of Commis-
sioners of Police or Municipal Councils, has creat-
ed an entirely different frame of reference, and
what is preserved of the common law is merely the
fact that a constable may still be considered as the
holder of an office and not simply an employee of

DUCTION] ale comit6 peut agir comme le lui
permet la common law, c'est-A-dire sans 8tre
oblig6 de donner un prbavis des all6gations ni de
tenir une audition et, A plus forte raison, sans que
l'appelant puisse interjeter appelD. Il s'est 6gale-
ment appuy6 sur la r~gle d'interpr6tation expressio
unius en remarquant que [TRADUCTION] ade 16gis-
lateur exige express6ment un avis et une audition A
certaines fins et, par d6duction n6cessaire, les
exclut pour d'autresD. A la difference du juge
Hughes, il ne reconnalt pas dans ses motifs l'exis-
tence possible d'une obligation en common law
d'agir 6quitablement, A d6faut de l'obligation de
tenir une audition ou, bien sir, du devoir d'agir
judiciairement. L'avocat de l'appelant soutient que
cette Cour devrait approuver une nouvelle ten-
dance jurisprudentielle qui retient cette distinction
et que, bien qu'on puisse la consid~rer comme un
aspect de la justice naturelle, elle a un sens proc6-
dural propre. Cela ne va toutefois pas plus loin que
ce que requiert la justice naturelle dans l'exercice
d'un pouvoir judiciaire ou quasi-judiciaire. J'exa-
minerai cette jurisprudence plus loin dans ces
motifs.

Le juge Arnup a accord6 beaucoup d'impor-
tance au fait qu'en common law un agent-de police
est titulaire d'une charge A titre amovible et-u'il
ne peut revendiquer aucune protection proc6durale
s'il est destitu6 de fagon peremptoire. II faut noter
qu'il ne s'agit pas en l'espbce de la Couronne, ni
d'une charge confbr6e par elle, A supposer que cela
fasse une diff6rence aujourd'hui. On a cependant
all6gu6 devant cette Cour et les cours d'instance
inf6rieure que l'expression [TRADUCTION] emais
rien aux pr6sentes ne porte atteinte au pouvoir
d'un comit6 ou d'un conseil, A l'art. 27, vise A
prot6ger un pouvoir prbexistant et non A en accor-
der un et qu'il est donc non seulement utile, mais
indispensable d'examiner la situation d'un agent de
police en common law. Cette recherche historique
peut, A mon avis, avoir un certain intbrat, mais
l'intention g6n6rale de The Police Act et l'inter-
vention d'organismes constitu6s par la loi, que ce
soit les comit6s des services de police ou les con-
seils municipaux, ont cr6 un systhme de r6f6rence
tout A fait diff6rent et seul subsiste du r6gime de
common law le fait qu'un agent de police peut
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a Board or of a Municipality which, for many
purposes, he certainly is.

In my opinion, nothing turns on pre-existing
authority but the fact is, rather, that The Police
Act and regulations thereunder form a code for
police constables with an array of powers, some of
which, as in the case of s. 27(b), are discretionary.
There are two observations I would make in this
connection. First, the respondent Board is not the
Crown and, being simply a body created by stat-
ute, it has only such powers as are given by statute
or regulations thereunder. I cannot, therefore,
accept the proposition, referable to the words in
the opening portion of s. 27(b) ("but nothing
herein affects the authority of a board . . ." ), that
they do not confer power but leave the respondent
Board with such powers as it already had. I know
not where they could come from, save from the
statute or regulations governing the Board. It fol-
lows that any attempt to measure the issue in this
case by resort to the common law position of a
constable is inapt.

The second observation is a reinforcement of the
first. The assimilation by the Ontario Court of
Appeal of the position of a constable under s.
27(b) to that of a constable at common law hold-
ing office at pleasure involved importing the term
"at pleasure", with its connotation of peremptory
power of dismissal without need to give notice or
reason before or after, into s. 27(b). The words "at
pleasure" which at one time governed the appoint-
ment of all members of a police force in a munici-
pality having a Board (see The Police Act, R.S.O.
1950, c. 279, s. 13) were removed by 1951 (Ont.),
c. 66, s. I and, thereafter, regulations were pro-
mulgated along the lines of those still in force and
applicable here. I wish to emphasize here that the
frame of the Act and regulations thereunder has
left the words "at pleasure" behind as relics of
Crown law which no longer governs the relations
of police and Boards or Municipal Councils.

I agree with Arnup J.A. that Re a Reference
under the Constitutional Questions Act, supra, is

encore 6tre consid6r6 comme titulaire d'une charge
et non comme un simple employ6 d'un comit6 ou
d'une municipalit6, ce qu'il est certainement A
plusieurs 6gards.

A mon avis, rien ne d6pend d'un pouvoir
pr6existant mais le fait est plut6t que The Police
Act et ses r6glements constituent un code applica-
ble aux agents de police conf6rant un 6ventail de
pouvoirs, dont certains (al. 27b)) sont discr6tion-
naires. Je ferai deux remarques A cet 6gard. Tout
d'abord, le comit6 iutim6 n'est pas la Couronne;
comme c'est un simple organisme cr66 par la loi, il
ne posside que les pouvoirs que celle-ci ou les
r6glements lui confbrent. Je ne puis donc accepter
la proposition selon laquelle le d6but de l'al. 27b)
(amais rien aux pr6sentes ne porte atteinte au
pouvoir d'un comit6 . . ., ) n'accorde aucun pou-
voir, mais laisse au comit6 intim6 les pouvoirs qu'il
poss6dait auparavant. Je ne vois pas d'ofi ces pou-
voirs viendraient sinon de la Loi ou des rbglements
qui regissent le comit6. I s'ensuit qu'il est incor-
rect d'essayer de jauger le litige en fonction de la
situation d'un agent de police en common law.

Ma deuxibme remarque vient renforcer la pre-
mibre. Pour assimiler la situation d'un agent de
police en vertu de l'al. 27b) A celle d'un agent de
police en common law, titulaire d'une charge A
titre amovible, la Cour d'appel de l'Ontario doit
introduire l'expression aA titre amovibleD A l'al.
27b) avec la connotation de pouvoir discr6tionnaire
de destitution sans obligation de donner pr6avis ni
motif, avant ou aprbs. L'expression aA titre amovi-
bleD qui, autrefois, r6gissait la nomination de tous
les membres d'une force de police municipale
ayant un comit6 (voir The Police Act, R.S.O.
1950, chap. 279, art. 13) a 6t6 supprim6e par 1951
(Ont.), chap. 66, art. I et, par la suite, des r6gle-
ments ont 6t6 adopt6s dans le sens de ceux toujours
en vigueur et applicables en l'espbce. Je tiens A
souligner ici que la Loi et ses r6glements d'applica-
tion ont rel6gu6 l'expression KA titre amovible
dans les reliques du droit de la Couronne qui ne
r6git plus les rapports entre les agents de police et
les comit6s ou conseils municipaux.

Comme le juge Arnup, je pense que l'arrat Re a
Reference under the Constitutional Questions Act,
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of no assistance in the present case because the
question under consideration ("Has a Municipal
Council power to dismiss a chief constable or other
police officer appointed by the Council without a
hearing as provided by the Police Act and the
regulations made thereunder?") was answered in
terms of the position of a chief constable or other
police officer who was outside of what is now s.
27(b), and the answer was in the negative. Again,
the Cardinal case is, at best, of marginal relevance
since it was concerned with s. 27(e), but one
cannot discount completely the holding that a
hearing was required prior to discharge on the
grounds specified in s. 27(e), even though there
was express provision for an appeal to the Ontario
Police Commission.

The position at which I have arrived to this
point is this: a constable is "the holder of a police
office" (to use the description of the Privy Council
in Attorney-General for New South Wales v. Per-
petual Trustee Co. (Ld.) 6, at p. 489), exercising, so
far as his police duties are concerned, an original
authority confirmed by s. 55 of The Police Act and
by the oath of office prescribed by s. 64 of the Act
(wherein reference is made to "the duties of his
office", among which are duties specified in the
Criminal Code). He is a member of a civilian
force, and I take his assimilation to a soldier, as
stated by the Privy Council in the Perpetual Trus-
tee Co. case, supra, to be an assimilation related
only to whether an action per quod lies against a
tortfeasor at common law for the loss of his ser-
vices, and not to assimilation for other purposes,
such as liability to peremptory discharge, if that be
the case with a soldier.

The effect of the judgment below is that a
constable who has served eighteen months or more
is afforded protection against arbitrary discipline
or discharge through the requirement of notice and
hearing and appellate review, but there is no pro-
tection at all, no halfway house, between the
observance of natural justice aforesaid and arbi-
trary removal in the case of a constable who has
held office for less than eighteen months. In so far
as the Ontario Court of Appeal based its conclu-
sion on the expressio unius rule of construction, it

6 [1955] A.C. 457.

(pr6cit6), n'est d'aucun secours en l'espice parce
que la question alors soumise, A laquelle on a
r6pondu par la n6gative, [TRADUCTION] aun con-
seil municipal a-t-il le pouvoir de renvoyer un chef
de police ou autre agent de police qu'il a nomm6
sans tenir l'audition pr6vue par The Police Act et
ses raglements d'application?>) vise la situation
d'un chef de police ou autre agent de police qui
n'est pas assujetti A l'actuel al. 27b). De mime,
I'arrt Cardinal est au plus d'importance margi-
nale puisqu'il porte sur l'al. 27e); toutefois on ne
peut pas mettre complAtement de c8t6 la conclu-
sion qu'il faut tenir une audition avant de cong6-
dier pour les motifs pr6vus A l'al. 27e), bien que cet
alin6a pr6voie express6ment un appel A la Com-
mission de police de l'Ontario.

A ce stade, j'en arrive A la conclusion suivante:
un agent de police est atitulaire d'une charge de
policeD (selon la description du Conseil priv6 dans
Attorney-General for New South Wales v. Per-
petual Trustee Co. (Ld.)6 , A la p. 489), qui exerce,
en ce qui concerne ses fonctions, un pouvoir spci-
fique confirm6 par l'art. 55 de The Police Act et
par le serment d'office 6dict6 par I'art. 64 de la Loi
(qui mentionne ales devoirs de sa chargeD, dont les
devoirs sp6cifi6s au Code criminel). Il est membre
d'une force civile et, A mon sens, lorsque le Conseil
priv6 l'assimile A un soldat dans Perpetual Trustee
Co., pr6cit6, c'est A la seule fin de d6terminer s'il
existe une action per quod contre l'auteur du d6lit
en common law pour la perte des services de
l'agent et non A d'autres fins, telle la possibilit6
d'un cong6diement discr6tionnaire, A supposer que
ce soit encore possible pour un soldat.

Selon le jugement de la Cour d'appel, un agent
de police en fonction depuis dix-huit mois ou plus
est A l'abri de tous cong6diements ou mesures
disciplinaires arbitraires vu l'exigence du pr6avis et
de l'audition et I'existence d'un droit d'appel, mais
il n'y a pas de protection du tout, pas de moyen
terme entre le respect de la justice naturelle et la
destitution arbitraire pour un agent de police en
fonction depuis moins de dix-huit mois. Si la Cour
d'appel de l'Ontario appuie sa conclusion sur la
r6gle d'interpr6tation expressio unius, elle lui

6 [1955] A.C. 457.
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has carried the maxim much too far. This Court
examined its application in L'Alliance des profes-
seurs catholiques de Montrial v. Labour Rela-
tions Board of Quebec7, and rejected an argument
for its application to deny notice and hearing in
that case. Rinfret C.J.C. referred, inter alia, to the
judgment of Farwell L.J. in Re Lowe v. Darling &
Son', at p. 785 where mention is made of Col-
quhoun v. Brooks9 and of the statement of Lopes
L.J., at p. 65, that "the maxim ought not to be
applied when its application, having regard to the
subject-matter to which it is to be applied, leads to
inconsistency or injustice". This statement com-
mends itself to me and I think it relevant to the
present case where we are dealing with the holder
of a public office, engaged in duties connected
with the maintenance of public order and preserva-
tion of the peace, important values in any society.

Again, in so far as the judgment of the Ontario
Court of Appeal is based on reading the words "at
pleasure" (as importing arbitrary power) into s.
27(b), or the term "probationary" (with similar
import), it results in reducing the status of the
office of police constable to that involved in a
master-servant relationship merely because there
has been less than eighteen months' service in the
office, and I do not regard this as either an obvious
or a necessary gloss on s. 27(b). The view so taken
by the Ontario Court of Appeal, and supported
strongly in this Court by counsel for the respond-
ent, relied heavily on the three-fold classification
of dismissal situations formulated by Lord Reid in
Ridge v. Baldwin, supra, at p. 65. Since the
present case is not one where the constable holds
office at pleasure, he fits more closely into Lord
Reid's third class of dismissal from an office where
there must be cause for dismissing him, rather
than into his second class of dismissal from an
office held at pleasure.

I would observe here that the old common law
rule, deriving much of its force from Crown law,
that a person engaged as an office holder at pleas-

[195312 S.C.R. 140.
8 [1906] 2 K.B. 772.

(1888), 21 Q.B.D. 52.

donne une trop grande port6e. Cette Cour a 6tudi6
son application dans l'arret L'Alliance des profes-
seurs catholiques de Montrial c. La Commission
des relations ouvridres du Quibec7, et s'est oppo-
s6e A ce qu'on y ait recours pour refuser un avis et
une audition dans cette affaire. Le juge en chef
Rinfret y cite notamment un jugement du lord
juge Farwell dans Re Lowe v. Darling & Son8, A la
p. 785, oa il est fait mention de Colquhoun v.
Brooks9 et de cette d6claration du lord juge Lopes,
A la p. 65: [TRADUCTION] ail convient de ne pas
appliquer cette maxime lorsque son application,
compte tenu du sujet auquel on doit l'appliquer,
aboutirait A un illogisme ou A une injustice. Je
retiens cette d6claration qui, A mon avis, est perti-
nente en l'espice puisqu'il est question ici du titu-
laire d'une charge publique, dont les devoirs sont
li6s au maintien de l'ordre public et de la paix,
valeurs importantes dans toute soci6t6.

En effet, dans la mesure oi le jugement de la
Cour d'appel de l'Ontario se fonde sur l'interpola-
tion des expressions aA titre amovibles (impliquant
un pouvoir arbitraire) dans l'al. 27b), ou aen stages
(avec la meme connotation), il r6duit le statut de
l'agent de police titulaire d'une charge A celui que
l'on trouve dans la relation employeur-employ6
pour la seule raison qu'il est en fonction depuis
moins de dix-huit mois. A mon avis cette interpr6-
tation de l'al. 27b) n'est ni 6vidente ni n6cessaire.
L'opinion ainsi adopt6e par la Cour d'appel de
l'Ontario, et fortement d6fendue devant cette Cour
par l'avocat de l'intim6, s'appuie nettement sur la
classification des destitutions en trois cat6gories
ainsi que l'a formul6e lord Reid dans Ridge v.
Baldwin (pr6cit6), A la p. 65. Puisqu'il ne s'agit pas
en l'espdce d'un agent de police qui occupe une
charge A titre amovible, il se situe plut~t dans la
troisibme cat6gorie de destitutions d6finie par lord
Reid, celle oA il faut un motif, que dans la
deuxibme cat6gorie, celle de la destitution d'une
charge occup6e A titre amovible.

Je ferais remarquer ici qu'il convient de r6exa-
miner l'ancienne r6gle de common law, qui d6rive
essentiellement du droit de la Couronne et qui

7[1953] 2 R.C.S.140.
8 [1906] 2 K.B. 772.

(1888), 21 Q.B.D. 52.
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ure may be put out without reason or prior notice
ought itself to be re-examined. It has an anachro-
nistic flavour in the light of collective agreements,
which are pervasive in both public and private
employment, and which offer broad protection
against arbitrary dismissal in the case of
employees who cannot claim the status of office
holders. As de Smith has pointed out in his book
Judicial Review of Administrative Action (3rd ed.
1973), at p. 200, "public policy does not dictate
that tenure of an office held at pleasure should be
terminable without allowing its occupant any right
to make prior representations on his own behalf;
indeed, the unreviewability of the substantive
grounds for removal indicates that procedural pro-
tection may be all the more necessary". The judg-
ment of the House of Lords in Malloch v. Aber-
deen Corporation 'o, is a useful reference in this
connection. In that case the statutory provision for
appointment of teachers at pleasure was qualified
by a restriction against dismissal without due
notice and due deliberation by the School Board.
Observations were there made about the holding of
an office at pleasure, and I refer particularly to
what Lord Wilberforce said, at p. 1295, where he
commented as follows on Lord Reid's statement in
Ridge v. Baldwin, supra, that an officer holding
during pleasure has no right to be heard before
being dismissed:

... As a general principle, I respectfully agree; and I
think it important not to weaken a principle which, for
reasons of public policy, applies, at least as a starting
point, to so wide a range of the public service. The
difficulty arises when, as here, there are other incidents
of the employment laid down by statute, or regulations,
or code of employment or agreement. The rigour of the
principle is often, in modern practice, mitigated for it
has come to be perceived that the very possibility of
dismissal without reason being given-action which may
vitally affect a man's career or his pension-makes it all
the more important for him, in suitable circumstances,
to be able to state his case and, if denied the right to do
so, to be able to have his dismissal declared void. So,
while the courts will necessarily respect the right, for
good reasons of public policy, to dismiss without
assigned reasons, this should not, in my opinion, prevent
them from examining the framework and context of the

10 [1971] 2 All E.R. 1278.

porte que le titulaire d'une charge A titre amovible
peut 8tre destitu6 sans motif et sans pr6avis. C'est
un anachronisme A l'6poque des conventions collec-
tives qui se sont r6pandues dans les emplois des
secteurs public et priv6 et protbgent largement de
la destitution arbitraire les employbs qui ne peu-
vent invoquer le statut de titulaires de charge.
Comme de Smith l'a signal6 dans son ouvrage
Judicial Review of Administrative Action (30 6d.
1973), A la p. 200, [TRADUCTION] al'ordre public
n'exige pas que le titulaire d'une charge A titre
amovible puisse 6tre destitu6 sans avoir le droit de
se faire entendre; en fait, puisque les motifs de
fond qui dictent le renvoi ne sont pas sujets A
examen, il est d'autant plus n6cessaire d'assurer
une protection au moyen de la proc6dure. A cet
6gard, il est utile de se r6f6rer A l'arr8t de la
Chambre des lords, Malloch v. Aberdeen
Corporation 1o. La 16gislation en cause pr6voyait la
nomination de professeurs A titre amovible, tout en
interdisant la destitution sans pr6avis et sans deli-
b6ration en bonne et due forme du conseil scolaire.
On trouve dans cet arrat des remarques concernant
les charges occupbes A titre amovible et tout parti-
culibrement celles de lord Wilberforce, A la p.
1295, oii il fait le commentaire suivant sur la
d6claration de lord Reid dans Ridge v. Baldwin,
pr6cit6, selon laquelle un agent qui occupe une
charge A titre amovible n'a aucun droit de se faire
entendre avant d'8tre renvoy6:

[TRADUCTION] ... En rbgle g6n6rale je suis d'accord;
il me semble important de ne pas affaiblir un principe
qui, pour des raisons d'ordre public, s'applique, du moins
au d6part, A un large secteur de la fonction publique.
Les difficult6s surgissent lorsque, comme en l'espace, la
loi, les raglements, le code du travail ou la convention
collective r~glementent aussi l'emploi. La rigueur du
principe est souvent att6nue en pratique aujourd'hui,
car on s'est rendu compte que la possibilit6 mime d'une
destitution non motiv6e-qui peut porter un coup fatal A
la carribre d'un homme ou A sa pension-rend d'autant
plus importante pour ce dernier la possibilit6 de se
d6fendre, lorsque les circonstances le permettent, et, si
on lui refuse ce droit, la possibilit6 de faire annuler sa
destitution. Ainsi, bien que pour de bonnes raisons d'or-
dre public, les tribunaux doivent respecter le droit de
destituer sans motif d6termin6, cela ne doit pas, A mon
avis, les emp~cher d'examiner le cadre et le contexte de

1o [1971] 2 All E.R. 1278.
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employment to see whether elementary rights are con-
ferred on him expressly or by necessary implication, and
how far these extend. The present case is, in my opinion,
just such a case where there are strong indications that a
right to be heard, in appropriate circumstances, should
not be denied.

This case does not, however, fall to be deter-
mined on the ground that the appellant was dis-
missable at pleasure. The dropping of the phrase
"at pleasure" from the statutory provision for
engagement of constables, and its replacement by
a regime under which regulations fix the temporal
point at which full procedural protection is given
to a constable, indicates to me a turning away
from the old common law rule even in cases where
the full period of time has not fully run. The status
enjoyed by the office holder must now be taken to
have more substance than to be dependent upon
the whim of the Board up to the point where it has
been enjoyed for eighteen months. Moreover, I
find it incongruous in the present case to insist on
treating the appellant as engaged at pleasure when
he was first taken on as a third class constable
(and not, as was possible, as a fourth class one)
and when he was promoted to second class con-
stable after serving twelve months.

In short, I am of the opinion that although the
appellant clearly cannot claim the procedural pro-
tections afforded to a constable with more than
eighteen months' service, he cannot be denied any
protection. He should be treated "fairly" not arbi-
trarily. I accept, therefore, for present purposes
and as a common law principle what Megarry J.
accepted in Bates v. Lord Hailsham ", at p. 1378,
"that in the sphere of the so-called quasi-judicial
the rules of natural justice run, and that in the
administrative or executive field there is a general
duty of fairness".

The emergence of a notion of fairness involving
something less than the procedural protection of
traditional natural justice has been commented on
in de Smith, Judicial Review of Administrative
Action, supra, at p. 208, as follows:

" [1972] 1 W.L.R. 1373.

I'emploi pour voir si des droits 616mentaires sont accor-
d6s express6ment ou implicitement A l'employ6, et d'en
d6finir la port6e. En l'espice, je crois que nous avons un
de ces cas oi' de forts indices militent contre le refus du
droit A une audition, lorsque les circonstances le
permettent.

Toutefois, ce pourvoi ne d6pend pas de la ques-
tion de savoir si l'appelant peut 8tre cong6di6 sans
formalit6s. Le retrait de l'expression .A titre amo-
viblep, de la disposition de la Loi relative A l'enga-
gement des agents de police, et son remplacement
par un r6gime dans-lequel des r6glements fixent le
moment A partir duquel les agents de police b6n6fi-
cient de l'entibre protection qu'offre la proc6dure,
indiquent, A mon avis, I'abandon de l'ancienne
r6gle de common law, mime lorsque la pbriode de
temps pr6vue n'est pas compl6tement &coulbe. II
convient de consid~rer que le statut du titulaire
d'une charge n'est pas pr6caire au point d'Etre
totalement assujetti au caprice du comit6 pendant
les premiers dix-huit mois de son entr6e en fonc-
tion. De plus, je trouve illogique en l'espice de
vouloir traiter l'appelant comme s'il avait 6t6
engag6 A titre amovible, alors qu'il a d'abord 6t6
engage comme agent de police de troisidme classe
(et non de quatribme classe comme on pouvait le
faire) et qu'on l'a promu A la deuxibme classe
aprbs douze mois de service.

En bref, bien qu'A mon avis l'appelant ne puisse
pas r6clamer la protection de la proc6dure pr~vue
pour un agent de police engag6 depuis plus de
dix-huit mois, on ne peut lui refuser toute protec-
tion. On doit le traiter a6quitablementp et non
arbitrairement. J'accepte donc aux fins des pr6sen-
tes et comme un principe de common law ce que le
juge Megarry a d6clar6 dans Bates v. Lord
Hailsham ", A la p. 1378: [TRADUCTION] adans le
domaine de ce qu'on appelle le quasi-judiciaire, on
applique les r~gles de justice naturelle et, dans le
domaine administratif ou ex6cutif, l'obligation
g6n6rale d'agir 6quitablement.

L'apparition d'une notion d'6quit6, moins exi-
geante que la protection proc6durale de la justice
naturelle traditionnelle, est commentbe dans de
Smith, Judicial Review of Administrative Action,
pr6cit6, A la p. 208:

" [1972] 1 W.L.R. 1373.
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That the donee of a power must "act fairly" is a
long-settled principle governing the exercise of discre-
tion, though its meaning is inevitably imprecise. Since
1967 the concept of a duty to act fairly has often been
used by judges to denote an implied procedural obliga-
tion. In general it means a duty to observe the rudiments
of natural justice for a limited purpose in the exercise of
functions that are not analytically judicial but adminis-
trative. Given the flexibility of natural justice, it is not
strictly necessary to use the term "duty to act fairly" at
all. But the term has a marginal value because of (i) the
frequent re-emergence of the idea that a duty to observe
natural justice is not to be imported into the discharge
of "administrative" functions and (ii) a tendency to
assume that a duty to "act judicially" in accordance
with natural justice means a duty to act like a judge in a
court of law. It may therefore be less confusing to say
that an immigration officer or a company inspector or a
magistrate condemning food as unfit for human con-
sumption is obliged to act fairly rather than obliged to
act judicially (or to observe natural justice, which means
the same thing). However, close analysis of the relevant
judgments is apt to generate its own confusion; for
sometimes one judge will differentiate a duty to act
fairly from a duty to act judicially and another will
assimilate them, both judges being in full agreement as
to the scope of the procedural duty cast on the com-
petent authority. [Footnotes omitted]

What rightly lies behind this emergence is the
realization that the classification of statutory func-
tions as judicial, quasi-judicial or administrative is
often very difficult, to say the least; and to endow
some with procedural protection while denying
others any at all would work injustice when the
results of statutory decisions raise the same serious
consequences for those adversely affected, regard-
less of the classification of the function in question:
see, generally, Mullan, Fairness: The New Natural
Justice (1975), 25 Univ. of Tor. L.J. 281.

The distinction was clearly made by Lord Pear-
son in Pearlberg v. Varty 12, at p. 547, and "fair-

12 [1972] 1 W.L.R. 534.

[TRADUCTION] C'est un principe bien 6tabli A l'6gard
de l'exercice d'un pouvoir discr6tionnaire que celui qui
en est titulaire doit agir 6quitablement, si vague que soit
la signification de cette expression. Depuis 1967, les
juges ont souvent fait appel A la notion d'obligation
d'agir 6quitablement pour marquer l'obligation implicite
de respecter certaines proc6dures. Cela signifie en g6n6-
ral l'obligation de respecter les principes 616mentaires de
justice naturelle A une fin limit6e, dans l'exercice de
fonctions qui, A l'analyse, ne sont pas judiciaires mais
administratives. tant donn6 la souplesse de la notion de
justice naturelle il n'est pas absolument n6cessaire d'uti-
liser I'expression (obligation d'agir 6quitablements. Mais
l'expression a une valeur marginale en raison de (i) la
fr6quente r6apparition de l'id6e qu'il ne faut pas intro-
duire l'obligation de respecter la justice naturelle dans
l'ex6cution de fonctions oadministratives. et (ii) la ten-
dance A penser que l'obligation d'agir judiciairemento
conform6ment A la justice naturelle signifie l'obligation
d'agir comme le ferait un juge dans un procks. 11 serait
donc peut-8tre plus simple de dire qu'un agent A l'immi-
gration ou un inspecteur d'une compagnie ou un magis-
trat qui d6clare certains aliments impropres A la con-
sommation humaine sont tenus d'agir 6quitablement
plut~t que judiciairement (ou de respecter la justice
naturelle, ce qui signifie la mime chose). Cependant
l'analyse m6ticuleuse des jugements pertinents risque
d'engendrer une certaine confusion car il arrive qu'un
juge fasse une distinction entre l'obligation d'agir 6qui-
tablement et l'obligation d'agir judiciairement et qu'un
autre ne la fasse pas, alors que les deux juges sont
parfaitement d'accord sur l'6tendue de l'obligation pro-
c6durale qui incombe A l'autorit6 comp6tente. (Notes
supprimbes)

L'apparition de cette notion r6sulte de la constata-
tion qu'il est souvent trbs difficile, sinon impossi-
ble, de r6partir les fonctions cr66es par la loi dans
les cat6gories judiciaire, quasi-judiciaire ou admi-
nistrative; de plus il serait injuste de prot6ger
certains au moyen de la proc6dure tout en la
refusant compl6tement A d'autres lorsque l'appli-
cation des d6cisions prises en vertu de la loi entral-
nent les mimes cons6quences graves pour les per-
sonnes visbes, quelle que soit la cat6gorie de la
fonction en question. Voir Mullan, Fairness: The
New Natural Justice (1975), 25 Univ. of Tor. L.J.
281.

Lord Pearson fait nettement la distinction dans
Pearlberg v. Varty12, A la p. 547 et le vicomte

12 [1972] 1 W.L.R. 534.
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ness" was also mentioned in the speeches of Vis-
count Dilhorne and Lord Salmon. Lord Pearson
put the matter in the following terms:

A tribunal to whom judicial or quasi-judicial func-
tions are entrusted is held to be required to apply those
principles in performing those functions unless there is a
provision to the contrary. But where some person or
body is entrusted by Parliament with administrative or
executive functions there is no presumption that compli-
ance with the principles of natural justice is required,
although, as "Parliament is not to be presumed to act
unfairly," the courts may be able in suitable cases
(perhaps always) to imply an obligation to act with
fairness. Fairness, however, does not necessarily require
a plurality of hearings or representations and counter-
representations. If there were too much elaboration of
procedural safeguards, nothing could be done simply
and quickly and cheaply. Administrative or executive
efficiency and economy should not be too readily sacrif-
iced....

Pearlberg v. Varty has no affinity with the present
case, but rather was a case where, pursuant to
certain taxing measures, the revenue proposed to
reassess for a back period and sought leave from a
commissioner, as required by statute, in order to
do so. The taxpayer was informed of the applica-
tion for leave, and although he had the right to
appeal against the reassessments if made, he con-
tended that he should be heard on the application
for leave. He failed in all courts. Unlike the situa-
tion in the present case, the decision in issue would
not be a final determination of his rights.

Not long after, the Privy Council also took up
the notion of fairness in a New Zealand appeal,
Furnell v. Whangarei High Schools Board ". Lord
Morris of Borth-Y-Gest, speaking for the majority
of three said, at p. 679 that "natural justice is but
fairness writ large and juridically. It has been
described as 'fair play in action'. Nor is it a leaven
to be associated only with judicial or quasi-judicial
occasions. But as was pointed out by Tucker L.J.

" [1973] A.C. 660.

Dilhorne et lord Salmon y parlent 6galement
d'a6quit6p. Voici ce qu'en dit lord Pearson:

[TRADUCTION] On dit qu'un tribunal investi de fonc-
tions judiciaires ou quasi-judiciaires doit appliquer ces
principes dans I'ex6cution de ces fonctions, A moins
d'une disposition contraire. Mais lorsque le Parlement
confare A une personne ou A un organisme des fonctions
administratives ou ex6cutives, il n'existe aucune pr6-
somption d'obligation de respecter les principes de jus-
tice naturelle. Toutefois, puisqu'ion ne peut presumer
que le Parlement agit in6quitablement*, les tribunaux
peuvent, dans des cas appropri6s (et peut-6tre toujours),
d6duire de cette maxime l'obligation d'agir 6quitable-
ment. Cependant, I'6quit6 n'exige pas n6cessairement
toute une succession d'auditions, de plaidoiries et de
r6futations. Si l'on poussait trop loin les garanties de
proc6dure, rien ne pourrait se faire simplement, rapide-
ment et 6conomiquement. II ne faut pas sacrifier trop
hitivement I'efficacit6 et I'6conomie administrative ou
ex6cutive....

L'arr8t Pearlberg v. Varty ne prbsente aucune
affinit6 avec la pr6sente situation. Dans cette
affaire, le fisc envisageait d'6tablir de nouvelles
cotisations r6troactivement, pour se conformer A
certaines mesures fiscales et en demandait l'autori-
sation A un commissaire conform6ment A la loi.
Inform6 de la demande d'autorisation, le contri-
buable qui disposait d'un droit d'appel des nouvel-
les cotisations si elles 6taient 6tablies, affirmait
cependant avoir le droit d'8tre entendu sur la
demande d'autorisation. II a 6t d6bout6 dans
toutes les cours. Contrairement A la pr6sente situa-
tion, la d6cision en question n'6tait pas une d6ci-
sion finale sur ses droits.

Peu apris, le Conseil priv6 a repris la notion
d'6quit6 dans un appel de la Nouvelle-Z6lande,
Furnell v. Whangarei High Schools Board". Par-
lant au nom de la majorit6 de trois, lord Morris of
Borth-Y-Gest dit A la p. 679 que [TRADUCTIONI
(La justice naturelle, c'est I'6quit6 exprim6e en
termes larges et juridiques. On l'a d6crite comme
la mise en pratique du franc-jeuD. C'est un cataly-

seur dont l'action n'est pas uniquement associ6e au

1 [1973] A.C. 660.
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in Russell v. Duke of Norfolk 4, at p. 118, the
requirements of natural justice must depend on the
circumstances of each particular case and the sub-
ject matter under consideration". The majority
concluded in that case that "the scheme of the
procedure gives no scope for action which can
properly be described as unfair and there are no
grounds for thinking that the sub-committee acted
unfairly" (at p. 682). The two dissenting Judges
were of a different view. The importance of the
case lies in the respect paid by both the majority
and the dissenting Judges to a duty to act fairly.

A more recent illustration of a court considering
a duty to act fairly is Selvarajan v. Race Relations
Board 15, where the Court of Appeal was satisfied
that the Board, and administrative agency with no
judicial functions, concerned primarily with con-
ciliation in relation to its duty to envestigate com-
plaints of unlawful discrimination and to form an
opinion thereon, had acted fairly in concluding
after a review of the evidence that there was no
such discrimination. Lord Denning had this to say
about the duty to act fairly (at p. 19):

... In recent years we have had to consider the
procedure of many bodies who are required to make an
investigation and form an opinion. Notably the Gaming
Board, who have to enquire whether an applicant is fit
to run a gaming club (see R v Gaming Board for Great
Britain, ex parte Benaim, [1970] 2 All ER 528), and
inspectors under the Companies Acts, who have to
investigate the affairs of a company and make a report
(see Re Pergamon Press Ltd., [1970] 3 All ER 535),
and the tribunal appointed under s. 463 of the Income
and Corporation Taxes Act 1970, who have to deter-
mine whether there is a prima facie case (see Wiseman
v. Borneman, [1971] AC 297). In all these cases it has
been held that the investigating body is under a duty to
act fairly; but that which fairness requires depends on
the nature of the investigation and the consequences
which it may have on persons affected by it. The funda-
mental rule is that, if a person may be subjected to pains
or penalties, or be exposed to prosecution or proceed-
ings, or deprived of remedies or redress, or in some such
way adversely affected by the investigation and report,

14 [19491 1 All E.R. 109.
Is [1976] 1 All E.R. 13.

processus judiciaire ou quasi-judiciaire. Mais,
comme l'a fait remarquer le lord juge Tucker dans
Russell v. Duke of Norfolk 14, A la p. 118, les
exigences de la justice naturelle sont tributaires
des circonstances de chaque affaire particulibre et
de la question trait6ei. Dans cette affaire-lA, la
majorit6 a conclu que [TRADUCTION] ales modali-
tbs de la proc6dure ne font place A aucune possibi-
lit6 d'action qu'on peut v6ritablement d6crire
comme injuste et rien ne permet de penser que le
sous-comit6 a agi in6quitablemento (A la p. 682).
Les deux juges dissidents 6taient d'avis contraire.
L'importance de l'affaire r6side dans l'attention
accord6e par les juges de la majorit6 et les juges
dissidents A l'obligation d'agir 6quitablement.

Cette obligation a 6t6 examin6e dans un arrt
plus r6cent, Selvarajan v. Race Relations Board 1.
La Cour d'appel conclut que la Commission, un
organisme administratif sans fonctions judiciaires,
charg6 de faire des enquites sur les plaintes de
discrimination ill6gale et de se faire une opinion A
cet 6gard dans un but de conciliation, avait agi
6quitablement en concluant, aprbs examen de la
preuve, A l'absence de pareille discrimination.
Voici ce que lord Denning dit de l'obligation d'agir
6quitablement (A la p. 19):

[TRADUCTION] ... Ces derniares annbes nous avons
examin6 la proc6dure de nombreux organismes charg6s
de faire enquate et de se faire une opinion. Notamment
la commission des jeux, qui doit faire enqu~te pour
d6terminer si le requ6rant peut exploiter un club de
paris (voir R v. Gaming Board for Great Britain, ex
parte Benaim, [1970] 2 All ER 528), et, aux termes de
la Companies Act, des inspecteurs qui doivent enquiter
sur une compagnie et faire un rapport (voir Re Perga-
mon Press Ltd., [1970] 3 All ER 535), et le tribunal
nomm6 en vertu de I'art. 463 de la Income and Corpo-
ration Taxes Act 1970, qui doit d6cider s'il y a en
apparence une cause A poursuivre (voir Wiseman v.
Borneman, [1971] A.C. 297). Dans tous ces cas, on a
jug6 que l'organisme charg6 d'enqueter a le devoir d'agir
6quitablement; mais les exigences de l'6quit6 d6pendent
de la nature de l'enquite et de ses cons6quences pour les
personnes en cause. La r~gle fondamentale est que dds
qu'on peut infliger des peines ou sanctions A une per-
sonne ou qu'on peut la poursuivre ou la priver de
recours, de redressement ou lui faire subir de toute autre

' [1949] 1 All E.R. 109.
Is [1976] 1 All E.R. 13.
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then he should be told the case made against him and be
afforded a fair opportunity of answering it. The investi-
gating body is, however, the master of its own proce-
dure. It need not hold a hearing. It can do everything in
writing. It need not allow lawyers. It need not put every
detail of the case against a man. Suffice it if the broad
grounds are given. It need not name its informants. It
can give the substance only. Moreover it need not do
everything itself. It can employ secretaries and assistants
to do all the preliminary work and leave much to them.
But, in the end, the investigating body itself must come
to its own decision and make its own report.

The present case is one where the consequences to
the appellant are serious indeed in respect of his
wish to continue in a public office, and yet the
respondent Board has thought it fit and has assert-
ed a legal right to dispense with his services with-
out any indication to him of why he was deemed
unsuitable to continue to hold it.

In my opinion, the appellant should have been
told why his services were no longer required and
given an opportunity, whether orally or in writing
as the Board might determine, to respond. The
Board itself, I would think, would wish to be
certain that it had not made a mistake in some fact
or circumstance which it deemed relevant to its
determination. Once it had the appellant's
response, it would be for the Board to decide on
what action to take, without its decision being
reviewable elsewhere, always premising good faith.
Such a course provides fairness to the appellant,
and it is fair as well to the Board's right, as a
public authority to decide, once it had the appel-
lant's response, whether a person in his position
should be allowed to continue in office to the point
where his right to procedural protection was
enlarged. Status in office deserves this minimal
protection, however brief the period for which the
office is held.

It remains to consider whether the appellant
should not be heard to complain of want of fair-
ness because he was aware of the reason for his
dismissal. The only evidence in the record that
goes to this point is his cross-examination on his
affidavit in support of his application for judicial
review. Questions were put to him respecting the

manidre un pr6judice en raison de l'enquite et du rap-
port, il faut l'informer de la nature de la plainte et lui
permettre d'y r6pondre. Cependant, l'organisme enque-
teur est maitre de sa propre proc6dure. Il n'est pas
n6cessaire qu'il tienne une audition. Tout peut se faire
par 6crit. Il n'est pas tenu de permettre la pr6sence
d'avocats. Il n'est pas tenu de r6v6ler tous les d6tails de
la plainte et peut s'en tenir A l'essentiel. II n'a pas A
r6v6ler sa source de renseignements. II peut se limiter au
fond seulement. De plus, il n'est pas n6cessaire qu'il
fasse tout lui-m8me. 11 peut faire appel A des secr6taires
et des adjoints pour le travail prbliminaire et plus. Mais
en d6finitive, l'organisme enquateur doit arrater sa
propre d6cision et faire son propre rapport.

En l'espice, la d6cision a de graves cons6quences
pour l'appelant vu qu'il souhaite continuer A occu-
per une charge publique. Pourtant le comit6 intimb
a cru bon de mettre fin A son emploi sans lui
indiquer pourquoi on le consid6rait inapte A rester
en fonction et a affirm6 avoir le droit de le faire.

A mon avis, on aurait dfi dire A l'appelant
pourquoi on avait mis fin A son emploi et lui
permettre de se d6fendre, oralement ou par 6crit
au choix du comit6. Il me semble que le comit6
lui-mime voudrait s'assurer qu'il n'a commis
aucune erreur quant aux faits ou circonstances qui
ont d6termin6 sa d6cision. Une fois que le comit6 a
obtenu la r6ponse de l'appelant, il lui appartiendra
de d6cider de la mesure A prendre, sans que sa
d6cision soit soumise A un contr6le ult6rieur, la
bonne foi 6tant toujours prbsumbe. Ce processus
est 6quitable envers l'appelant et fait 6galement
justice au droit du comit6, en sa qualit6 d'autorit6
publique, de d6cider, lorsqu'il connait la r6ponse
de l'appelant, si l'on doit permettre A une personne
dans sa situation de rester en fonction jusqu'au
moment oi la proc6dure lui offrira une plus
grande protection. Le titulaire d'une charge m6rite
cette protection minimale, mime si son entr6e en
fonction est trbs r6cente.

Il reste maintenant A se demander si l'on doit
refuser A l'appelant le droit de se plaindre du
manque d'6quit6 parce qu'il connaissait la raison
de sa destitution. La seule preuve au dossier sur ce
point est son contre-interrogatoire sur I'affidavit
soumis A l'appui de sa demande d'examen judi-
ciaire. On l'a interrog6 sur l'ex6cution de ses diver-
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performance of various of his duties, and among
them was a reference to a telephone call made by
Nicholson to police headquarters in Simcoe,
asking for instructions for obtaining and complet-
ing an overtime slip. It apparently angered his
superior, one Sergeant Burger, that the appellant
"was going over his head" in making the call
(which Nicholson charged to himself and not to
the police department). He was told by Burger
that this was disobedience to a direct order
(Nicholson said he was unaware of any relevant
order) and that he was being suspended indefinite-
ly. The cross-examination shows that Nicholson
asked if any charges would be laid and the answer
he got was "there won't be any charges". All of
this happened on May 29, 1974, some six days
before the dismissal by the Board. An inspector,
whom Nicholson went to see the same day, had
been told by Burger of his suspension of Nichol-
son, and the inspector said he supported what
Burger had done and that Nicholson had no future
in the department.

The cross-examination also revealed that the
inspector invited or offered to let Nicholson resign.
Nicholson denied that he was told by the inspector
that "subject to the confirmation of the Board, [he
was] no longer a policeman", these words being
put to him by counsel for the Board on his cross-
examination. When asked what he thought his
position was when he left the inspector's office,
Nicholson said this:

I thought that if they felt I was dispensed with, I
thought it was illegal. There were no charges, there was
no lawful suspension, there was no lawful firing and I
was in a quandary. I knew that I was off probation, so I
decided to go and see a lawyer, and retain a lawyer.

If the making of the telephone call of which
Burger disapproved, (and which he said was in
disobedience of a direct order, Nicholson saying he
was unaware of any relevant order) was the basis
of the proposed dismissal, it would have been
simple enough to say so. I can hardly credit that in
itself it could be a reason for dismissing a con-
stable who had served for fifteen months. If it was
an allegedly culminating event this too could be
easily stated, or if there was another ground

ses fonctions; une des questions portait sur un
appel t6l6phonique de Nicholson aux quartiers
g6nbraux de la police 1 Simcoe pour demander
comment obtenir et remplir une feuille de temps
suppl6mentaire. Cela a apparemment mis son
sup6rieur, le sergent Burger, en colbre parce que
l'appelant an'avait pas suivi la voie hi6rarchiques et
avait fait l'appel de sa propre initiative (c'est
Nicholson qui a pays la communication et non le
service de police). Burger lui a dit qu'il avait
d6sob6i A un ordre formel (Nicholson dit n'avoir
jamais regu d'ordre A cet 6gard) et qu'il 6tait
suspendu ind6finiment. Le contre-interrogatoire
d6montre que Nicholson a demand6 si l'on porte-
rait une accusation contre lui et on lui a r6pondu
qu'ail n'y aurait aucune accusation.. Tout cela s'est
produit le 29 mai 1974, environ six jours avant son
renvoi par le comit6. Un inspecteur que Nicholson
est a116 voir le m~me jour avait 6t6 inform6 par
Burger de la suspension de Nicholson. L'inspecteur
lui a dit qu'il approuvait Ia d6cision de Burger et
que Nicholson n'avait aucun avenir dans le service.

Le contre-interrogatoire montre 6galement que
l'inspecteur a invit6 Nicholson A donner sa d6mis-
sion ou lui a offert de le faire. Nicholson nie que
l'inspecteur lui ait dit que [TRADUCTION] asous
reserve de confirmation par le comit6, [il n'6tait]
plus agent de police*, lorsque l'avocat du comit6
lui a pos6 la question pendant le contre-interroga-
toire. Lorsqu'on lui a demand6 de quelle fagon il
voyait sa situation en sortant du bureau de l'ins-
pecteur, Nicholson a r6pondu:

[TRADUCTION] Je pensais que s'ils croyaient m'avoir
renvoy6, j'6tais convaincu quant A moi que c'6tait ill6gal.
Il n'y avait pas d'accusation, la suspension et le renvoi
6taient ill6gaux et j'6tais en difficult6. Je savais que mon
stage 6tait termin6, aussi ai-je d6cid6 d'aller voir un
avocat.

Si l'appel tbl6phonique reproch6 par Burger (et
que ce dernier a d6clar6 etre une d6sobbissance A
un ordre formel, alors que Nicholson affirme
n'avoir requ aucun ordre A cet 6gard) est le fonde-
ment de la destitution projet6e, il aurait 6t6 trbs
simple de le dire. Je peux difficilement croire que
c'est, en soi, une raison pour destituer un agent de
police qui a travaill6 pendant quinze mois. Si cet
incident est la goutte qui a fait d6border le vase, on
pouvait 6galement facilement le dire ou, s'il y avait
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Nicholson could have been told of it prior to
dismissal. I do not regard it as giving a reason for
dismissal to tell Nicholson that he had no future in
the department. Moreover, there is nothing in the
record to show that an inspector, the particular
inspector, had the power to dismiss a constable
with less than eighteen months' service.

I would allow the appeal, set aside the judgment
of the Ontario Court of Appeal and restore the
order of the Divisional Court, with costs to the
appellant throughout.

The judgment of Martland, Pigeon, Beetz and
Pratte JJ. was delivered by

MARTLAND J. (dissenting)-The facts which
give rise to this appeal and the course of the
litigation up to this point are outlined in the
reasons of the Chief Justice. The essential matter
is that the respondent terminated the services of
the appellant, as a police constable, within eight-
een months of his becoming a constable without
his having been told why his services were no
longer required and without his having had an
opportunity to respond.

Under the provisions of The Police Act, R.S.O.
1970, C. 351, the respondent Board had the re-
sponsibility for the appointment of the members of
the Haldimand-Norfolk Regional Police Force.
The members of that force were subject to the
government of the Board.

Section 72(l)(a) of that Act empowered the
Lieutenant-Governor in Council to make regula-
tions:
for the government of police forces and governing the
conduct, duties, suspension and dismissal of members of
police forces.

Pursuant to this power regulation 680 was
enacted. The key section for the purposes of this
appeal is s. 27 (as amended):

27. No chief of police, constable or other police offi-
cer is subject to any penalty under this Part except after
a hearing and final disposition of a charge on appeal as
provided by this Part, or after the time for appeal has
expired, but nothing herein affects the authority of a
board or council.

un autre motif, Nicholson pouvait en 8tre inform6
avant sa destitution. A mon avis, on n'a pas donn6
A Nicholson une raison de sa destitution lorsqu'on
lui a dit qu'il n'avait aucun avenir dans le service.
De plus, rien au dossier n'indique qu'un inspecteur,
I'inspecteur en question, a le pouvoir de destituer
un agent de police ayant moins de dix-huit mois de
service.

Je suis d'avis d'accueillir le pourvoi, d'infirmer
l'arrt de la Cour d'appel de l'Ontario et de r6ta-
blir le jugement de la Cour divisionnaire avec
d6pens A l'appelant dans toutes les cours.

Le jugement des juges Martland, Pigeon, Beetz
et Pratte a 6t6 rendu par

LE JUGE MARTLAND (dissident)-Les motifs
du Juge en chef relatent les faits qui ont donn6 lieu
A ce pourvoi et le d6roulement des proc6dures. Le
point essentiel est que l'intim6 a mis fin A l'emploi
de l'appelant, un agent de police, dans les dix-huit
mois suivant son entr6e en fonction sans lui donner
d'explication ni l'occasion de se d6fendre.

Aux termes de The Police Act, R.S.O. 1970,
chap. 351, le comit6 intim6 est charg6 de la nomi-
nation des membres de la police r6gionale de Hal-
dimand-Norfolk qui sont plac6s sous sa direction.

L'alin6a 72(1)a) de la Loi autorise le lieutenant
gouverneur en conseil A 6dicter des r6glements:

[TRADUCTION] concernant I'administration de la police
et r6gissant la conduite, les devoirs, la suspension et le
renvoi des membres des services de police.

Conform6ment A ce pouvoir, il a 6dict6 le r6gle-
ment 680. L'article cl6 aux fins de ce pourvoi est
l'art. 27 (et ses modifications):

[TRADUCTION] 27. Un chef de police, officier ou
autre agent de police n'est passible d'une peine en vertu
de cette Partie qu'aprds audition et d6cision finale sur
une accusation, selon la proc6dure d'appel pr6vue par
cette Partie, ou aprs expiration du dblai d'appel, mais
rien aux pr6sentes ne porte atteinte au pouvoir d'un
comit6 ou d'un conseil,
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(a) subject to the consent of the Commission, to
dispense with the services of any member of a police
force for the purpose of reducing the size of or
abolishing the police force, where the reduction or
abolition is not in contravention of the Act;
(b) to dispense with the services of any constable
within eighteen months of his becoming a constable;
(c) to make rules or regulations for the retirement of
members of the police force who are entitled to a
pension plan established for the members of the force,
under which the municipality contributes an amount
not less than 5 per cent of the amount of the salaries
of the members participating in the plan, and to retire
the members in accordance with those rules or
regulations;
(d) to act in accordance with a report or recommen-
dation of the Commission made under section 28; or

(e) to discharge or place on retirement, if he is en-
titled thereto, any member of the force who, on the
evidence of two legally qualified medical practitioners
is, due to mental or physical disability, incapable of
performing his duties in a manner fitted to satisfy the
requirements of his position but any decision of the
board or council made pursuant to this clause may be
appealed to the Commission.

The relevant provision in this appeal is s. 27(b).
Both the Divisional Court and the Court of Appeal
have regarded the eighteen month period as a
probationary one, and with this I agree. It is
significant that whereas paras. (a), (c) and (e)
refer to "member of the police force", para. (b)
does not. During the eighteen month period after
appointment a constable is on probation, and only
becomes a full member of the force after the
expiration of that period.

Commenting on s. 27(b), Arnup J.A. who deli-
vered the reasons of the Court of Appeal, said:

The words "to dispense with the services of" are to be
contrasted with "dismissal", which is one of the penal-
ties that may be imposed when a person, including a
chief of police, has been found guilty of a major offence:
see ss. 20(2) and 23(7). Clause (a) of s. 27 also uses the
words "to dispense with the services of" any member of
a police force for the purpose of reducing the size of the
force. Such reduction is unrelated to matters of disci-
pline. Finally, clause (e) uses the expression "to dis-
charge or place on retirement". The words "to dispense
with the services of" in clause (b) are consistent with the
idea of a probationary period; during such a period the

a) sous r6serve de l'assentiment de la Commission, de
mettre fin A l'emploi d'un membre d'une force de
police dans le cadre d'une compression des effectifs de
ladite force ou de sa suppression en conformit6 de la
loi;
b) de mettre fin A l'emploi d'un agent de police dans
les dix-huit mois suivant son entr6e en fonction;
c) d'6tablir des ragles ou des rbglements pour la
retraite des membres de la force de police qui ont
droit A une pension en vertu d'un r6gime de pension
6tabli en leur faveur, pour lequel la municipalit6
contribue un montant d'au moins cinq pour cent du
montant des salaires des membres participant au
r6gime, et de mettre A la retraite des membres confor-
m6ment A ces ragles ou rbglements;
d) d'agir en conformit6 de tout rapport ou recom-
mandation de la Commission pr6par6 en vertu de
l'article 28; ou
e) de cong6dier ou de mettre A la retraite, s'il y a
droit, tout membre de la force de police qui, selon le
t6moignage de deux m6decins qualifi6s, est, en raison
d'une incapacit6 mentale ou physique, incapable de
remplir ses fonctions de fagon A satisfaire aux exigen-
ces de son emploi, mais toute d6cision du comit6 ou du
conseil rendue en conformit6 de cette clause est sus-
ceptible d'appel A la Commission.

La disposition pertinente dans ce pourvoi est l'al.
27b). La Cour divisionnaire et la Cour d'appel
considbrent que la pbriode de dix-huit mois est une
pbriode de stage et je partage cette opinion. Il est
significatif que les al. a), c) et e) parlent de
amembres de la force de policeD mais pas l'al. b).
Pendant les dix-huit mois suivant sa nomination,
un agent de police est en stage, et ce n'est qu'A
l'expiration de cette p~riode qu'il devient agent de
police en titre.

Le juge Arnup, qui a expos6 les motifs de la
Cour d'appel, commente ainsi l'al. 27b):

[TRADUCTION] II faut distinguer l'expression amettre
fin A l'emploiD du mot arenvoiD, qui est une des sanctions
dont peut 8tre passible quiconque, y compris le chef de
police, a 6t6 reconnu coupable d'une infraction majeure:
voir les par. 20(2) et 23(7). L'alin6a 27a) utilise 6gale-
ment l'expression amettre fin A l'emploiD d'un membre
de la force de police dans le cas de compression des
effectifs, c'est-A-dire un cas sans aucun rapport avec les
questions de discipline. Enfin, I'al. e) utilise l'expression
econg6dier ou mettre A la retraiteD. L'expression amettre
fin A l'emplois A l'al. b) est compatible avec la notion de
stage; pendant cette p6riode, le stagiaire est en effet



332 NICHOLSON V. HALDIMAND-NORFOLK REG. POLICE COMMRS. Martland J.

probationer in effect is liable to be let go without cause
assigned. There need be no misconduct involved. The
words are in contrast to "dismissal" or "discharge".

Section 27(b) clearly recognizes the existence of
an authority in the Board to terminate the employ-
ment of a police constable at any time within a
period of eighteen months commencing from the
date of his appointment. During that period his
employment is at the pleasure of the Board. This
being so, the question is whether there is any legal
obligation resting on the Board to give to a police
constable on probation the opportunity to be heard
before dispensing with his services.

The leading English authority on this issue is
Ridge v. Baldwin 16, a judgment of the House of
Lords. That case involved the dismissal of the chief
constable of a borough police force. Under the
relevant statute the watch committee was empow-
ered to dismiss a borough constable "whom they
think negligent in the discharge of his duty". The
dismissal was made without informing the chief
constable of the charges against him and without
giving him an opportunity to be heard. It was held
that the watch committee was bound to observe
the principles of natural justice and that, in view of
the failure to do so, the dismissal was a nullity.

It will be noted that this case involved a dismis-
sal from office by the watch committee, whose
power to dismiss was limited to dismissal for speci-
fied causes. The position of someone who holds an
office at the pleasure of an authority, which may
dispense with his services without cause, is differ-
ent. This difference is recognized in the judgment
of Lord Reid at p. 65:

The law regarding master and servant is not in doubt.
There cannot be specific performance of a contract of
service, and the master can terminate the contract with
his servant at any time and for any reason or for none.
But if he does so in a manner not warranted by the
contract he must pay damages for breach of contract. So
the question in a pure case of master and servant does
not at all depend on whether the master has heard the
servant in his own defence: it depends on whether the
facts emerging at the trial prove breach of contract. But
this kind of case can resemble dismissal from an office

16 [1964] A.C. 40 (H.L.).

sujet A un renvoi non motiv6 et cela, mime en I'absence
de mauvaise conduite. Cette expression contraste avec
les mots (destitutionp ou econg6diementD.

L'alin6a 27b) reconnait nettement que le comit6
est investi du pouvoir de mettre fin A l'emploi d'un
agent de police en tout temps pendant les dix-huit
premiers mois qui suivent la date de sa nomina-
tion. Pendant cette p6riode, il est engag6 A titre
amovible par le comit6. Cela 6tant, il faut se
demander si le comit6 a une obligation 16gale de
donner A un agent de police en stage la possibilit6
de se faire entendre avant de mettre fin A son
emploi.

L'arrit anglais fondamental sur cette question
est un arrAt de la Chambre des lords, Ridge v.
Baldwin 16. Il s'agit dans cette affaire du renvoi du
chef de police d'une municipalit6. Aux termes de
la loi pertinente, le comit6 de surveillance peut
cong6dier un agent de police d'une municipalit6
[TRADUCTION] equi, A son avis, est n6gligent dans
I'ex6cution de ses fonctionsi. Le chef de police a

t6 renvoy6 sans 6tre inform6 de ce qu'on lui
reprochait et sans avoir eu l'occasion de se faire
entendre. II a 6t6 jug6 que le comit6 de surveil-
lance 6tait tenu de respecter les principes de justice
naturelle et que, vu son d6faut de le faire, la
destitution 6tait nulle.

II faut souligner que cette affaire porte sur une
destitution par un comit6 de surveillance dont le
pouvoir est limit6 A la destitution pour motifs
d6termin6s. La situation d'une personne qui
occupe une charge A titre amovible conf6rbe par
une autorit6 qui peut mettre fin A son emploi sans
motif est diff6rente. Lord Reid reconnait cette
diff6rence A la p. 65 de son jugement:

[TRADUCTION] Le droit r6gissant les rapports entre
employeurs et employ6s est clair. 11 ne peut y avoir
ex6cution integrale d'un contrat de louage de services, et
I'employeur peut mettre fin au contrat qui le lie A son
employ6 en tout temps avec ou sans motif d6termin6.
Mais s'il ne respecte pas les termes du contrat, il doit
payer des dommages-int6r8ts pour rupture de contrat.
Ainsi, lorsqu'il s'agit strictement de rapports entre
employeurs et employ6s, la question n'est pas de savoir si
l'employeur a permis A I'employ6 de se d6fendre: il s'agit
de voir si la preuve au procas 6tablit une rupture de

16 [1964] A.C. 40 (H.L.).

[1979] 1 S.C.R.
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where the body employing the man is under some statu-
tory or other restriction as to the kind of contract which
it can make with its servants, or the grounds on which it
can dismiss them. The present case does not fall within
this class because a chief constable is not the servant of
the watch committee or indeed of anyone else.

Then there are many cases where a man holds an
office at pleasure. Apart from judges and others whose
tenure of office is governed by statute, all servants and
officers of the Crown hold office at pleasure, and this
has been held even to apply to a colonial judge (Terrell
v. Secretary of State for the Colonies [1953] 2 Q.B.
482; [1953] 3 W.L.R. 331; [1953] 2 All E.R. 490). It
has always been held, I think rightly, that such an
officer has no right to be heard before he is dismissed,
and the reason is clear. As the person having the power
of dismissal need not have anything against the officer,
he need not give any reason. That was stated as long ago
as 1670 in Rex v. Stratford-on-Avon Corporation
((1809) 11 East 176), where the corporation dismissed a
town clerk who held office durante bene placito. The
leading case on this matter appears to be Reg. v. Dar-
lington School Governors ((1844) 6 Q.B. 682) although
that decision was doubted by Lord Hatherley L.C. in
Dean v. Bennett ((1870) L.R. 6 Ch. 489), and distin-
guished on narrow grounds in Willis v. Childe ((1851)
13 Beav. 117). I fully accept that where an office is
simply held at pleasure the person having power of
dismissal cannot be bound to disclose his reasons. No
doubt he would in many cases tell the officer and hear
his explanation before deciding to dismiss him. But if he
is not bound to disclose his reason and does not do so,
then, if the court cannot require him to do so, it cannot
determine whether it would be fair to hear the officer's
case before taking action. But again that is not this case.
In this case the Act of 1882 only permits the watch
committee to take action on the grounds of negligence or
unfitness. Let me illustrate the difference by supposing
that a watch committee who had no complaint against
their present chief constable heard of a man with quite
outstanding qualifications who would like to be appoint-
ed. They might think it in the public interest to make
the change, but they would have no right to do it. But
there could be no legal objection to dismissal of an
officer holding office at pleasure in order to put a better
man in his place.

contrat. Mais ce genre d'affaire peut s'apparenter A un
renvoi d'une charge publique lorsque l'organisme
employeur est assujetti A une loi ou A d'autres restric-
tions quant A la nature des contrats qu'il peut passer
avec ses employ~s ou aux motifs pour lesquels il peut les
renvoyer. La pr6sente affaire n'entre pas dans cette
cat6gorie parce qu'un chef de police n'est ni l'employ6
du comit6 de surveillance ni celui de qui que ce soit.

Il y a d'ailleurs beaucoup de cas o6 une personne
occupe un emploi A titre amovible. Outre les juges et
autres personnes dont la dur6e des fonctions est r6gie
par la loi, tous les employ6s et fonctionnaires de la
Couronne occupent leur emploi A titre amovible, et on a
jug6 que cela s'applique m~me A un juge dans une
colonie (Terrell v. Secretary of State for the Colonies
[1953] 2 Q.B. 482; [1953] 3 W.L.R. 331; [1953] 2 All
E.R. 490). Avec raison, je crois, on a toujours jug6
qu'un tel fonctionnaire n'a pas droit A une audition
avant son renvoi et la raison en est 6vidente. Puisqu'il
n'est pas n6cessaire que la personne autoris6e A renvoyer
ait quoi que ce soit A lui reprocher, elle n'a pas A fournir
de motifs. Ce principe remonte a 1670 dans Rex v.
Stratford-on-Avon Corporation ((1809) 11 East 176),
oil la ville a renvoy6 un commis employE durante bene
placito. L'arrat fondamental sur ce point semble 8tre
Reg. v. Darlington School Governors ((1844) 6 Q.B.
682) bien que le lord chancelier Hatherley l'ait mis en
doute dans Dean v. Bennett ((1870) L.R. 6 Ch. 489), et
qu'on l'ait distingu6 pour des motifs 6troits de l'affaire
Willis v. Childe ((1851) 13 Beav. 117). Je suis tout A
fait d'accord que lorsqu'une fonction est occup6e A titre
amovible, la personne autoris6e A renvoyer n'a pas A
r6v6ler ses motifs. I est certain que le plus souvent, elle
informe le fonctionnaire et 6coute ses explications avant
de d6cider de le renvoyer. Mais si elle n'est pas oblig6e
de faire connaitre les raisons du renvoi et qu'elle ne le
fait pas, alors la Cour ne peut la contraindre A le faire et
ne peut d6cider s'il serait Equitable d'entendre la d6fense
du fonctionnaire avant d'agir. Toutefois, telle n'est pas
la situation. En I'esp6ce, la Loi de 1882 permet seule-
ment au comit6 de surveillance d'agir en cas de n6gli-
gence ou d'incapacit6. Permettez-moi d'illustrer cette
distinction: prenez un comit6 de surveillance qui n'a
aucune plainte A l'endroit de son chef de police actuel et
entend parler d'un homme poss6dant des qualit6s remar-
quables qui aimerait 8tre nomm6 A ce poste. II peut lui
sembler 8tre dans l'int6r6t public d'effectuer le change-
ment, mais il n'a aucun droit de le faire. Toutefois, rien
en droit ne s'opposerait au renvoi d'un agent occupant
ses fonctions A titre amovible dans le but de le remplacer
A son poste par une personne plus comp6tente.
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In Malloch v. Aberdeen Corporation ", the
House of Lords considered a case involving the
dismissal of a school teacher by an education
authority. He had not been given the opportunity
to make written representations to the authority or
to be heard by it before the resolution for his
dismissal was passed. In that case the majority
held that, although his appointment was during
the pleasure of the authority, the statutory provi-
sions which required that notice of the motion for
dismissal be sent to the teacher not less than three
weeks prior to the meeting which would consider
his dismissal, and which required the agreement of
a majority of the full members of the board cou-
pled with an explanation of the purpose of those
provisions in the Act of 1882 which first intro-
duced them "to secure that no certificated teacher
... shall be dismissed from office without due
notice to the teacher and due deliberation on the
part of the School Board", by implication indicat-
ed that the teacher should have the right to be
heard.

It should be noted that two of the five judges
who heard the appeal dissented. Even accepting
the majority view, there is no parallel with the
present appeal. In the present case there is no
requirement for a fixed notice and no other limita-
tion on the authority to dispense with services. The
majority in the Malloch case recognized that, in
the absence of the special statutory provisions, at
common law there would have been no right to a
hearing prior to dismissal.

The case of Furnell v. Whangarei High Schools
Board,", is of no assistance to the appellant. In
that case complaints had been made against a high
school teacher. The complaints were investigated
by a sub-committee appointed under the discipli-
nary regulations which was to report to the Board.
He was suspended by the Board pending the subse-
quent investigation of the charges to be made by
the Board. The teacher was not interviewed by the
sub-committee nor did he have an opportunity to
make representations to the sub-committee or to
the Board prior to his suspension. He sought, inter

" [1971] 2 Al E.R. 1278.
Is [1973] A.C. 660.

Dans Malloch v. Aberdeen Corporation 17, la
Chambre des lords a examin6 une affaire de renvoi
d'un enseignant par un conseil scolaire. On ne lui
avait pas donn6 l'occasion de pr6senter son point
de vue oralement ou par 6crit au conseil avant
I'adoption de la r6solution concernant son renvoi.
Dans cette affaire, la majorit6 a jug6 que, bien que
l'enseignant occupit ses fonctions A titre amovible,
les dispositions l6gales signifiaient, par d6duction
n6cessaire, qu'il devait avoir le droit d'8tre
entendu. Elles exigeaient en effet qu'un avis de la
proposition de renvoi soit envoy6 A l'enseignant au
moins trois semaines avant la r6union devant sta-
tuer sur ce point, que soit obtenu le consentement
de la majorit6 de tous les membres du conseil, avec
une explication du but de ces dispositions dans la
Loi de 1882 qui les avait 6dict6es [TRADUCTION]
oafin d'assurer qu'aucun enseignant dipl~mb ... ne
sera cong6di6 sans pr6avis et sans due d6lib6ration
du conseil scolairev.

II faut remarquer que deux des cinq juges qui
ont entendu l'appel 6taient dissidents. Mme si l'on
accepte l'opinion majoritaire, on ne peut faire de
parallble avec le pr6sent pourvoi. On n'exige en
l'esp6ce aucun avis pr6cis et il n'existe aucune
autre restriction au pouvoir de mettre fin A un
emploi. Dans l'affaire Malloch, la majorith a
reconnu qu'en l'absence de dispositions l6gales par-
ticulibres, il n'existerait en common law aucun
droit d'8tre entendu avant le renvoi.

L'arret Furnell v. Whangarei High Schools
Board's, n'est d'aucun secours A l'appelant. Il
s'agit de plaintes contre un professeur d'6cole
secondaire. Un sous-comit6, nomm6 aux termes
des r6glements disciplinaires, a fait enquate et
soumis son rapport au conseil. Le conseil a sus-
pendu le professeur pendant la dur6e de l'enquite
sur les accusations que le conseil devait porter. Le
professeur n'a pas eu d'entretien avec le sous-
comit6 ni l'occasion de se d6fendre devant le sous-
comit6 ou le conseil avant sa suspension. II a
notamment demand6 un certiorari pour faire

" [1971] 2 All E.R. 1278.
Is [1973] A.C. 660.
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alia, certiorari to quash the decision of the Board.
He succeeded at trial but the Board's appeal to the
Court of Appeal was allowed. His appeal to the
Privy Council from his judgment was dismissed.

Lord Morris of Borth-Y-Gest, who wrote the
majority reasons, said at p. 679:

It has often been pointed out that the conceptions
which are indicated when natural justice is invoked or
referred to are not comprised within and are not to be
confined within certain hard and fast and rigid rules: see
the speeches in Wiseman v. Borneman [1971] A.C. 297.
Natural justice is but fairness writ large and juridically.
It has been described as "fair play in action." Nor is it a
leaven to be associated only with judicial or quasi-judi-
cial occasions. But as was pointed out by Tucker L.J. in
Russell v. Duke of Norfolk [1949] 1 All E.R. 109, 118,
the requirements of natural justice must depend on the
circumstances of each particular case and the subject
matter under consideration.

In the present case the circumstances and the
subject matter under consideration are as follows:
The respondent was not called on to make an
investigation of the appellant's conduct. Its right to
dispense with his services was not limited to specif-
ic causes. Its function was not to condemn or
criticize him. The decision which the respondent
made was that it did not wish to continue the
appellant's services as a constable. His status was
that of a constable on probation. The very purpose
of the probationary period was to enable the
respondent to decide whether it wished to continue
his services beyond the probationary period. The
only interest involved was that of the Board itself.
Its decision was purely administrative. This being
so, it was under no duty to explain to the appellant
why his services were no longer required, or to give
him an opportunity to be heard. It could have
taken that course as a matter of courtesy, but its
failure to do so was not a breach of any legal duty
to the appellant.

I would dismiss the appeal with costs.

Appeal allowed with costs, MARTLAND,

PIGEON, BEETz and PRATTE JJ. dissenting.

annuler la d6cision du conseil. II a eu gain de cause
en premiere instance, mais la Cour d'appel a
accueilli I'appel interjet6 par le conseil. Son pour-
voi de cet arret devant le Conseil priv6 a 6t6 rejet6.

Lord Morris of Borth-Y-Gest, qui a 6crit le
jugement de la majorit6, dit A la p. 679:

[TRADUCTION] On a souvent dit que les notions appli-
cables lorsqu'on invoque la justice naturelle ne doivent
pas 6tre confin6es A des rbgles inflexibles et rigides: voir
les opinions exprim6es dans l'arret Wiseman v. Borne-
man [1971] A.C. 297. La justice naturelle, c'est I'6quit6
exprim6e en termes larges et juridiques. On l'a d6crite
comme la smise en pratique du franc-jeuD. C'est un
catalyseur dont I'action n'est pas uniquement associ6e
au processus judiciaire ou quasi-judiciaire. Mais, comme
l'a fait remarquer le lord juge Tucker dans Russell v.
Duke of Norfolk [1949] 1 All E.R. 109, A la p. 118, les
exigences de la justice naturelle sont tributaires des
circonstances de chaque affaire particulibre et de la
question trait6e.

Voici quelles sont, en l'esp~ce, les circonstances
et la question trait6e. On n'a pas demand6 A
l'intim6 de faire enquite sur la conduite de l'appe-
lant. Son droit de mettre fin A l'emploi de I'appe-
lant n'6tait pas limit6 A des motifs d6termin6s. Son
rble n'6tait pas de le condamner ni de le critiquer.
L'intim6 a d6cid6 qu'il ne voulait pas maintenir
l'appelant dans ses fonctions d'agent de police. Ce
dernier 6tait alors en stage. Le but m8me de la
pbriode de stage est de permettre A l'intim6 de
d6cider s'il souhaite maintenir l'appelant dans ses
fonctions aprs la p6riode de stage. Le seul int6r8t
en jeu est celui du comit6. Sa d6cision est pure-
ment administrative. Cela 6tant, il n'est pas tenu
d'expliquer A l'appelant pourquoi on n'a plus
besoin de ses services ni de lui donner la possibilit6
de se faire entendre. II aurait pu le faire par
courtoisie, mais son d6faut de le faire n'6quivaut
pas A un manquement A une obligation juridique
envers l'appelant.

Pour ces motifs, je suis d'avis de rejeter le
pourvoi avec d6pens.

Pourvoi accueilli avec dipens, les juges MART-
LAND, PIGEON, BEETz et PRATTE itant dissi-
dents.
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Barry Glen McFarland (Plaintiff) Appellant;

and

John Hauser (Defendant) Respondent;

and

Thomas F. Sunderland (Defendant)
Respondent.

1978: March 7, 8; 1978: October 3.

Present: Laskin C.J. and Martland, Ritchie, Spence and
Estey JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Real property - Dower - Agreement for lease of
farm lands - Clause giving lessee first option to meet
or decline purchase offer - Compliance with provisions
of Dower Act as to spouse's consent and acknowledg-
ment - Second respondent's option to purchase subject
to appellant's right of first refusal - Specific perform-
ance - The Dower Act, R.S.A. 1970. c. 114, ss. 5, 6 -
The Land Titles Act, R.S.A. 1970, c. 198, ss. 144, 152,
203.

H, an Alberta farmer, farmed 1,040 acres of land and
resided with his wife on one of the quarter-sections. He
entered into a lease agreement with McF for a period of
three years, commencing on April 1, 1972, and expiring
on March 31, 1975. The lease included the entire 1,040
acres owned by H, but permitted him to remain in the
farm home. A clause in the lease read: "Both parties
hereby agree that in the event of the land being sold, the
lease will terminate at the end of the term then in
progress, being further agreed that the Lessee shall at
all times have first option to meet or decline the pur-
chase offer." H's wife signed the dower consent on the
form of lease, and a commissioner for oaths signed the
certificate of acknowledgment.

The parties proceeded under the terms of the lease
and McF farmed the lands in the years 1972 and 1973.
On January 18, 1974, a real estate agent, S, approached
H and made an offer to purchase the lands for a
consideration of $182,000. H told S that McF had a
lease on the farm for one more year and that he had first
chance to buy the land, providing that he met the exact
terms of sale. At this time he gave his copy of the lease
to S for perusal.

Shortly after the offer had been made, H told McF
that he had received an offer of $175 an acre, that he

Barry Glen McFarland (Demandeur)
Appelant;

et

John Hauser (Difendeur) Intimi;

et

Thomas F. Sunderland (Difendeur) Intimi.

1978: 7 et 8 mars; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence et Estey.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Immeubles - Douaire - Location de terres agrico-
les - Clause accordant au locataire un droit de
priemption 6 I'achat - Respect des dispositions de The
Dower Act relatives au consentement et a la reconnais-
sance de I'dpouse - Option d'achat accordee au second
intimi subordonnie au droit de priemption de l'appe-
lant - Exicution directe de l'obligation - The Dower
Act, R.S.A. 1970, chap. 114, art. 5 et 6 - The Land
Titles Act, R.S.A. 1970, chap. 198, art. 144, 152 et 203.

H, un agriculteur de l'Alberta, cultivait 1,040 acres de
terres et r6sidait avec son 6pouse sur un des quarts de
section. Lui et McF signrent un bail d'une dur6e de
trois ans, du 1' avril 1972 au 31 mars 1975. Le bail
couvrait la totalit6 des 1,040 acres appartenant A Hauser
mais permettait A ce dernier de demeurer dans la
maison. Une clause du bail pr6voyait: aLes deux parties
conviennent par les pr6sentes que si la terre est vendue,
le bail se terminera A la fin de la pbriode en cours; elles
conviennent en outre que le locataire aura en tout temps
le droit de pr6emption A l'achato. L'6pouse de H a donn6
son consentement par 6crit sur le bail et un commissaire
A l'assermentation a signE l'attestation de reconnais-
sance.

Les parties ont respectE le bail et McF a cultiv6 les
terres en 1972 et en 1973. Le 18 janvier 1974, un
courtier en immeubles, S, entra en rapport avec Hauser
et lui offrit d'acheter les terres pour $182,000. H dit A S
que McF d6tenait la ferme A bail pendant encore un an
et avait un droit de pr6emption s'il satisfaisait aux
conditions pr6cises de la vente. A ce moment-IA, il remit
A S son exemplaire du bail pour que ce dernier en prenne
connaissance.

Peu aprbs cette offre, H informa McF qu'il avait requ
une offre de $175 l'acre, qu'il ne pensait pas l'accepter
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didn't think he was going to take it, and that he was
going to demand $200,000 for the lands.

A couple of weeks later S and H had further discus-
sions. H stated that he had spoken to McF about the
offer and that the latter had said nothing in reply. He
also stated that he wanted $200,000 for the lands but S
replied that this was definitely too much but that he
would raise his first offer to $190,000.

This price of $190,000 proved satisfactory, and an
option agreement dated February 28, 1974, was execu-
ted by H, his wife and S granting to the latter an option
to purchase the property for $190,000, the option being
open until March 8, 1974. The option provided that it
was subject to the lease from H to McF. S exercised the
option on March 7, 1974.

Conversations took place between H and McF, but
there was no mention made of the proposed purchase
price and McF was still under the impression that the
price was $200,000. H refused to show the option agree-
ment to McF, and referred him to his lawyers.

McF consulted his own lawyer and a caveat, based on
the "lease option" was filed on March 21, 1974. This
came to H's attention and on March 26, 1974, his
lawyer wrote a letter to McF's lawyers revealing the sale
price of $190,000 and stating that the closing date was
April 1, 1974. This was the first time that the terms of
the agreement between H and S were made known to
McF or his representative.

On April 8, McF's solicitor wrote to H's solicitor
contending that terms imposed by the latter in a letter
dated March 28, 1974, were unreasonable. He requested
a copy of the offer to purchase. Receipt of a copy of the
option was acknowledged by letter dated April 17. The
letter stated that McF was prepared to purchase the
property. On April 30 McF's solicitor wrote to H's
solicitor advising that financing was confirmed and
advising that the purchase price would be paid on
receipt of a transfer clear of all encumbrances.

S had filed a caveat on April 9, 1974. McF's caveat
lapsed on July 26, 1974, because, although he took
proceedings pursuant to S's notice on May 27, 1974,
pursuant to s. 144 of The Land Titles Act, R.S.A. 1970,
c. 198, he failed to file a lis pendens as required by that
section.

In his action brought on May 31, 1974, against H and
S, McF claimed, as against H, a declaration that he was
entitled to be registered owner of the lands upon the
payment of $190,000 to H. As against S he asked for a

et qu'il allait demander $200,000.

Deux semaines plus tard, S et H eurent d'autres
discussions A ce sujet. H d6clara qu'il avait parl6 de
l'offre A McF et que ce dernier n'avait rien r6pondu. 11
d6clara 6galement qu'il demandait $200,000 pour les
terres. S lui r6pondit que ce montant 6tait nettement
trop 6lev6, mais qu'il 6tait pr~t A porter sa premiere offre
A $190,000.

Ce prix de $190,000 fut jug6 acceptable. Une entente
sign6e le 28 f6vrier 1974 par H, son 6pouse et S donnait
A ce dernier une option d'achat sur la propri6t6 pour
$190,000, valable jusqu'au 8 mars 1974. L'option pr6-
voyait qu'elle 6tait assujettie au bail accord6 A McF par
H. S a lev6 l'option le 7 mars 1974.

H et McF en parlbrent entre eux mais sans que le prix
de l'achat soit d6voil6 et McF avait donc toujours l'im-
pression qu'il 6tait de $200,000. H a refus6 de montrer A
McF l'option d'achat et lui a dit de s'adresser A ses
avocats.

McF a consult6 son propre avocat et, le 21 mars 1974,
a d6pos6 une opposition fond6e sur le abail avec option
d'achats. H apprit la chose et, le 26 mars 1974, son
avocat 6crivit une lettre A l'avocat de McF dans laquelle
il r6v61ait que le prix de vente 6tait de $190,000 et que la
vente devait 8tre conclue le 1' avril 1974. C'6tait la
premiare fois que les termes de l'entente conclue entre H
et S 6taient port6s A la connaissance de McF ou de son
repr6sentant.

Le 8 avril, le procureur de McF 6crivit A celui de
Hauser que les conditions impos6es par ce dernier dans
une lettre du 28 mars 1974 n'6taient pas raisonnables. 11
demandait une copie de l'offre d'achat. Le 17 avril, il
accusait r6ception d'une copie de l'option et affirmait
dans sa lettre que McF 6tait prAt A acheter la propri6t6.
Le 30 avril, le procureur de McF informa celui de
Hauser que le financement avait 6t6 obtenu et que le
prix d'achat serait vers6 sur r6ception d'un acte transla-
tif de propri6t6, libre de toute charge.

Le 9 avril 1974, S avait d6pos6 une opposition. L'op-
position de McF est devenue caduque le 26 juillet 1974
parce que, bien qu'il eit intent6 une action suite A l'avis
de S du 27 mai 1974, conform6ment A l'art. 144 de The
Land Titles Act, R.S.A. 1970, chap. 198, il avait omis
de d6poser un certificat de lis pendens comme 1'exige cet
article.

Dans son action intent6e contre H et S le 31 mai
1974, McF demandait, contre H, que soit d6clar6 son
droit d'8tre enregistr6 comme propri6taire des terres
moyennant le versement de $190,000 A H. Contre S, il
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declaration that S's caveat be removed from the title.
McF succeeded at trial. An appeal from the trial judg-
ment was taken by S, but not by H, and was successful,
with one of the five judges who heard the appeal dissent-
ing. McF appealed from the judgment of the Appellate
Division to this Court.

Held: The appeal should be allowed and the judgment
at trial restored.

The submission that McF had not duly exercised any
right of first refusal should be rejected. The Court
agreed with three of the judges in the Court below as
well as the trial judge that McF did exercise his right of
first refusal. The covenant was clear and unambiguous
and must be construed with reason.

The principle stated in Senstad v. Makus, [1978] 2
S.C.R. 44, was applicable in this case and the defence
based on s. 6 of The Dower Act, R.S.A. 1970, c. 114,
should not succeed. In the Senstad case it was held that
the failure of a spouse to acknowledge consent under s. 6
does not render a disposition of a homestead ineffective
where the spouse has consented to the disposition under
s. 5 and has not attacked the validity of the consent. In
that case the wife, who had signed the required form of
consent, did not give evidence. In the present case, H's
wife did give evidence and, as found by the trial judge,
her evidence made it clear that she desired "that the
lease to McF would come into being that he would have
under its terms a right of first purchase."

The covenant of H as to McF's right of first purchase
did not, by itself, constitute a disposition of an interest
in land. That clause did, however, contemplate a possi-
ble disposition in the future if H received a purchase
offer which he wished to accept. When that occurred,
McF would have an option to purchase upon the same
terms. By attaching her consent to the lease agreement,
H's wife was giving her consent to such a disposition.
There was no other reason for her signing the form of
consent, because the lease alone, being for a three-year
term, was not a disposition within the provisions of The
Dower Act, by virtue of para. A of subs. 2(a)(ii).
Section 3 of The Dower Act contemplates a written
consent from the spouse being made before a disposition
is made and H's wife did consent to a sale being made to
McF if certain events occurred.

S's contention that, following the lapse of McF's
caveat, s. 152 of The Land Titles Act gave his option
priority over McF's rights and that, because of s. 203,
his position is not affected by his knowledge of the
existence of McF's rights was not accepted. When S
entered into the transaction he knew well that whatever
he could get from H was subject to the right of first

demandait que soit radi6e du titre l'opposition d6pos6e
par ce dernier. McF a eu gain de cause en premibre
instance. Seul S a interjet6 appel de ce jugement; il a
obtenu gain de cause, un seul des cinq juges 6tant
dissident. McF a interjet6 appel du jugement de la
Division d'appel devant cette Cour.

Arrit: Le pourvoi doit Etre accueilli et le jugement de
premibre instance r6tabli.

La pr6tention que McF n'avait pas dfiment exerc6 son
droit de pr6emption doit Etre rejet6e. Comme trois juges
de la Cour d'appel et le juge de premidre instance, la
Cour estime que McF a exerc6 son droit de pr6emption.
Le contrat est clair et sans 6quivoque et doit 8tre
interpr6t6 de manibre raisonnable.

Le principe 6nonc6 dans l'arrAt Senstad c. Makus,
[1978] 2 R.C.S. 44, s'applique en l'espbce et le moyen
fond6 sur l'art. 6 de The Dower Act, R.S.A. 1970, chap.
114, doit 6chouer. On a jug6 dans l'arrit Senstad que le
d6faut de l'6pouse d'attester son consentement en vertu
de l'art. 6 ne rend pas inex6cutoire la disposition du
domicile familial lorsque l'6pouse y a consenti en vertu
de l'art. 5 et qu'elle n'a pas attaqu6 la validit6 de son
consentement. Dans cette affaire-L, I'6pouse, qui avait
sign& la formule de consentement exig6e, n'avait pas
t6moign6. En l'esp6ce, Mm H a t6moign6. Le juge de
premiere instance 6tait d'avis que son t6moignage mon-
trait clairement qu'elle souhaitait aque le bail consenti A
McF lui confdre ainsi un droit de pr6emption.

L'entente de H relative au droit de pr6emption de
McF ne constitue pas en elle-mime une disposition d'un
droit dans les terres. Cette clause pr6voyait toutefois la
possibilit6 d'une vente des terres si H recevait une offre
d'achat qu'il voulait accepter. Dans ce cas, McF avait la
facult6 de se porter acqu6reur aux m~mes conditions. En
donnant son consentement au bail, I'6pouse de H don-
nait son consentement A pareille disposition. Elle n'avait
aucune autre raison de signer la formule de consente-
ment parce qu'aux termes du sous-al. 2a)(ii)(A), le bail
seul, d'une dur6e de trois ans, n'est pas une disposition
selon The Dower Act. L'article 3 de cette loi pr6voit que
l'6poux doit donner son consentement 6crit avant toute
disposition et l'6pouse de H a effectivement consenti A ce
que les terres soient vendues A McF si certains 6v6ne-
ments se produisaient.

La pr6tention de S qu'A la suite de la p6remption de
l'opposition de McF, son option l'emportait sur les droits
de ce dernier en vertu de l'art. 152 de The Land Titles
Act et qu'aux termes de l'art. 203, sa situation demeu-
rait inchang6e mime s'il connaissait l'existence des
droits de McF, est rejet6e. Au moment oii S a conclu le
march6, il savait bien que tout ce qu'il pouvait obtenir
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purchase held by McF. That right was defined in the
lease from H to McF, a copy of which was given to S
before the option to him was prepared. The option given
to S provided that it was subject to the lease. The option
acquired by S was subject to McF's right to purchase,
and that situation was not altered by the filing of the
caveat.

S was not entitled to succeed by virtue of s. 203. This
was not a case of a purchaser acting in reliance upon the
register although actually aware of a prior unregistered
interest. S was not only aware of McF's interest when he
obtained the option from H, the option itself was made
subject to that interest and he was not entitled to obtain
from H more than the option provided.

This Court did not support S's contention that an
order for specific performance could not be granted
against S because there was no privity of contract as
between S and McF, and McF did not have an interest
in the lands. While McF's right of purchase was, initial-
ly, a contractual right, it was converted into an option to
purchase upon H's having received an offer which he
was prepared to accept. McF thereupon had an equita-
ble interest in the land.

Title to the land throughout remained with H, with
whom McF had contracted. A document of transfer of
the lands from H to S was executed, after the present
action had been commenced, and was forwarded by
letter dated September 17, 1974, to S's solicitor, but the
letter expressly provided that it should not be registered
until all litigation concerning the lands was completed,
and that it should be returned, unused, to H's solicitor if
McF's action for specific performance succeeded.

In the result, McF did not require an order for
specific performance as against S. If he had a valid
claim for specific performance as against H, H was in a
position to comply with it. The judgment at trial was for
specific performance against H and for removal of S's
caveat. The interests of McF and of S in the lands were
equitable and they were in competition with each other.
McF's equity was entitled to priority over that of S and
he was entitled to require specific performance of his
agreement with H.

Senstad v. Makus, [1978] 2 S.C.R. 44, followed;
Canadian Long Island Petroleums Ltd. and Sadim Oil
and Gas Co. Ltd. v. Irving Industries (Irving Wire
Products Division) Ltd. and Irving Industries (Foothills
Steel Foundry Division) Ltd., [1975] 2 S.C.R. 715,
referred to; St. Mary's Parish Credit Union Ltd. v. T.M.
Ball Lumber Co. Ltd., [1961] S.C.R. 310, applied.

de H 6tait assujetti au droit de pr6emption de McF. Ce
droit 6tait pr6cis6 dans le bail accord6 par H A McF et S
en avait obtenu un exemplaire avant que l'option en sa
faveur soit r6dig6e. L'option accord6e A S pr6voyait
qu'elle 6tait assujettie au bail. L'option de S 6tait assu-
jettie au droit de prbemption de McF et cette situation
n'est pas modifi6e par le d6p6t de l'opposition.

S ne peut obtenir gain de cause en vertu de l'art. 203.
11 ne s'agit pas du cas d'un acheteur qui agit en se
fondant sur le registre tout en connaissant l'existence
d'un droit antbrieur non enregistr6. En l'espace, non
seulement S 6tait au courant du droit de McF lorsqu'il a
obtenu l'option de H, mais l'option elle-meme 6tait
assujettie A ce droit; il ne peut donc obtenir de H plus
que ce qui est pr6vu dans l'option.

Cette Cour n'a pas retenu la pr6tention de S qu'on ne
pouvait ordonner I'ex6cution directe de l'obligation
parce qu'il n'y avait aucun lien de droit entre lui et McF
et que McF n'avait pas de droit dans les terres. Bien que
le droit d'achat de McF ffit A l'origine un droit contrac-
tuel, il est devenu une option d'achat lorsque H a requ
une offre qu'il 6tait pr~t A accepter. McF avait alors un
int6ret en equity dans les terres.

H, avec qui McF avait contract6, ne s'est jamais
d6parti de son titre de propri6t6. Un document transf6-
rant les terres de H A S a 6t6 sign6 aprbs le d6but de la
pr6sente action et envoy6 avec une lettre dat6e du 17
septembre 1974 au procureur de S. La lettre pr6voyait
express6ment que le transfert ne devait pas 8tre enregis-
tr6 tant que le litige concernant les terres ne serait pas
r6gl6 et qu'il devait tre retourn6, intact, au procureur
de H si McF obtenait gain de cause.

En cons6quence, McF n'a pas besoin d'un jugement
en ex6cution directe du contrat A l'encontre de S. S'il a
une r6clamation valide en ex6cution directe du contrat A
l'encontre de H, ce dernier est en mesure de s'y confor-
mer. Le jugement de premiere instance ordonne I'ex6cu-
tion directe du contrat A l'encontre de H et la radiation
de l'opposition de S. McF et S ont chacun un droit en
equity dans les terres et leurs droits sont incompatibles.
Le droit de McF a priorit6 sur celui de S et McF est en
droit d'exiger l'ex6cution directe du contrat conclu avec
H.

Jurisprudence: Senstad c. Makus, [1978] 2 R.C.S.
44, suivi; Canadian Long Island Petroleums Ltd. et
Sadim Oil and Gas Co. Ltd. c. Irving Industries (Irving
Wire Products Division) Ltd. et Irving Industries
(Foothills Steel Foundry Division) Ltd., [1975] 2
R.C.S. 715, mentionn6; St. Mary's Parish Credit Union
Ltd. c. T.M. Ball Lumber Co. Ltd., [1961] R.C.S. 310,
appliqu6.
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APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', allowing an
appeal from a judgment of Milvain C.J. whereby
the appellant was granted specific performance of
a contract for the purchase by the appellant from
the first respondent of certain lands for the sum of
$190,000. Appeal allowed and judgment at trial
restored.

R. F. Babki and J. N. LeGrandeur, for the
plaintiff, appellant.

W. D. Maxwell, for the defendant, respondent
Hauser.

R. Kambeitz and M. J. Sychuk, for the defend-
ant, respondent Sunderland.

The judgment of the Court was delivered by

MARTLAND J.-This is an appeal from a judg-
ment of the Appellate Division of the Supreme
Court of Alberta which allowed an appeal from a
judgment of the trial judge which had granted the
appellant, hereinafter referred to as "McFarland",
specific performance of a contract for the purchase
by McFarland from the first respondent, herein-
after referred to as "Hauser", of the lands in
question in this action for the sum of $190,000.

Hauser was a farmer in the Carmangay district
of Alberta. He farmed 1,040 acres of land, herein-
after referred to as "the lands", and resides with
his wife on one of the quarter-sections. McFarland
was also a native of Carmangay and had known
Hauser for many years. McFarland knew that,
because of his health condition, Hauser had some
desire to sell his land and to retire. Various discus-
sions took place between the two but it became
obvious that McFarland would find the financing
of a purchase onerous. A solution was arrived at
whereby it was agreed that Hauser would give a
lease of the land to McFarland and he would also
give him an opportunity of buying it in priority to
others should the time come that an acceptable
offer to purchase be made to Hauser.

As a result of these discussions a lease was
drawn up and executed on Sunday, November 7,
1971. The lease agreement provided for a lease for

I (1977), 2 Alta. L.R. (2d) 289, 3 A.R. 449.

POURVOI A l'encontre d'un arrt de la Division
d'appel de la Cour supr8me de l'Alberta' qui a
accueilli un appel d'un jugement du juge en chef
Milvain accordant A l'appelant I'ex6cution directe
d'un contrat qui stipule l'achat par ce dernier de
terres appartenant au premier intim6 pour la
somme de $190,000. Pourvoi accueilli et jugement
de premiere instance r6tabli.

R. F. Babki et J. N. LeGrandeur, pour le
demandeur, appelant.

W. D. Maxwell, pour le d6fendeur, intim6
Hauser.

R. Kambeitz et M. J. Sychuk, pour le d6fen-
deur, intim6 Sunderland.

Le jugement de la Cour a 6 rendu par

LE JUGE MARTLAND-Pourvoi est interjet6
d'un arrt de la Division d'appel de la Cour
supr6me de l'Alberta qui a accueilli un appel d'un
jugement du juge de premiere instance accordant A
l'appelant, ci-apr6s appel6 oMcFarland, I'ex6cu-
tion directe d'un contrat qui stipule l'achat par ce
dernier de terres appartenant au premier intim6,
ci-aprbs appel6 aHausero, pour la somme de
$190,000.

Hauser est un agriculteur du district de Car-
mangay en Alberta. Il cultivait 1,040 acres de
terres, ci-aprbs appeles ales terress, et r6side avec
son 6pouse sur un des quarts de section. McFar-
land est 6galement originaire de Carmangay et
connait Hauser de longue date. McFarland savait
que, pour des raisons de sant6, Hauser d6sirait
vendre ses terres et prendre sa retraite. Ils en
discutbrent A plusieurs reprises, mais il devint 6vi-
dent que le financement d'un achat serait trop
on6reux pour McFarland. Ils finirent par trouver
une solution: ils convinrent que Hauser donnerait
les terres A bail A McFarland et lui donnerait
6galement la possibilit6 de les acheter avant qui
que ce soit advenant une offre d'achat jug6e accep-
table par Hauser.

A la suite de ces discussions, un bail fut r6dig6
et sign6 le dimanche 7 novembre 1971. 11 avait une
dure de trois ans, du 1' avril 1972 au 31 mars

1(1977), 2 Alta. L.R. (2d) 289, 3 A.R. 449.
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a period of three years, commencing on April 1,
1972, and expiring on March 31, 1975. The lease
included the entire 1,040 acres owned by Hauser,
but permitted him to remain in the farm home.
The rent was one-third of the crop, with the lessor
paying the taxes and the lessee providing the seed
and the fertilizer. There was a clause added in
handwriting which read:
Both parties hereby agree that in the event of the land
being sold, the lease will terminate at the end of the
term then in progress, being further agreed that the
Lessee shall at all times have the first option to meet or
decline the purchase offer.

Hauser's wife signed the dower consent on the
form of lease, and a Commissioner for Oaths
signed the Certificate of Acknowledgment.

The parties proceeded under the terms of the
lease and McFarland farmed the lands in the years
1972 and 1973. During this time, Hauser did have
approaches made to him by others interested in
purchasing the lands, and their approaches were
always made known to McFarland and always on
the basis that Hauser was not considering them.

The difficulties which ultimately gave rise to
this action arose in January of 1974 when McFar-
land was approached by the other respondent,
hereinafter referred to as "Sunderland", a real
estate agent. On January 18, 1974, Sunderland
made an offer to Hauser to purchase the lands for
a consideration of $182,000. Hauser replied that
he wanted some time to think it over. He also
replied that, in any event, McFarland "had a lease
for one more year on the farm and that he had
first chance to buy the land providing he meets the
exact terms of sale". At this time he gave his copy
of the lease to Sunderland for perusal.

Shortly after the offer had been made, Hauser
told McFarland that he had received an offer of
$175 an acre, that he didn't think he was going to
take it, and that because he either knew or sus-
pected that the Hutterites were behind the offer he
was going to demand $200,000 for the lands.

A couple of weeks later Sunderland and Hauser
had further discussions. Hauser stated that he had
spoken to McFarland about the offer and that the

1975, et couvrait la totalit6 des 1,040 acres appar-
tenant A Hauser, mais permettait A ce dernier de
demeurer dans sa maison. Le prix de location 6tait
le tiers de la r6colte; le bailleur devait payer les
taxes et le locataire devait fournir les semences et
I'engrais. Une clause 6crite A la main pr6voyait:

[TRADUCTION] Les deux parties conviennent par les
pr6sentes que si la terre est vendue, le bail se terminera
A la fin de la p6riode en cours; elles conviennent en outre
que le locataire aura en tout temps le droit de pr6emp-
tion A l'achat.

L'6pouse de Hauser a donn6 son consentement
par 6crit sur le bail et un commissaire A l'asser-
mentation a sign6 l'attestation de reconnaissance.

Les parties ont respect6 le bail et McFarland a
cultiv6 les terres en 1972 et 1973. Pendant ce
temps, d'autres personnes intbress6es par les terres
ont fait des d6marches aupr6s de Hauser qui en a
toujours fait part A McFarland, en lui disant qu'il
n'6tait pas int6ress6.

Les difficult6s qui ont donn6 lieu A la pr6sente
action ont pris naissance en janvier 1974 lorsque
l'autre intim6, ci-aprbs appel6 .Sunderland*, un
courtier en immeubles, est entr6 en rapport avec
Hauser. Le 18 janvier 1974, Sunderland offrit A
Hauser d'acheter les terres pour $182,000. Hauser
lui a r6pondu qu'il voulait un dblai pour y r6fl6-
chir. II lui a 6galement dit que de toute fagon
McFarland [TRADUCTION] ed6tient la ferme A bail
pendant encore un an et a un droit de pr6emption
s'il satisfait aux conditions pr6cises de la ventev. A
ce moment-lA, il remit A Sunderland son exem-
plaire du bail pour que ce dernier en prenne
connaissance.

Peu aprbs cette offre, Hauser informa McFar-
land qu'il avait requ une offre de $175 l'acre, qu'il
ne pensait pas l'accepter et que, parce qu'il savait
ou soupgonnait que l'offre venait en fait des Hutt&
rites, il allait demander $200,000.

Deux semaines plus tard, Sunderland et Hauser
eurent d'autres discussions A ce sujet. Hauser
d6clara qu'il avait parl6 de l'offre A McFarland et
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appellant had said nothing in reply. He also stated
that he wanted $200,000 for the lands but Sunder-
land replied that this was definitely too much but
that he would raise his first offer to $190,000.

This price of $190,000 proved satisfactory, and
an option agreement dated February 28, 1974, was
executed by Hauser, his wife and Sunderland
granting to the latter an option to purchase the
property for $190,000, the option being open until
March 8, 1974. The option stated that it was
subject to "lease on land held by Barry McFar-
land, Carmangay, expires on January 1, 1975". At
the time of signing the option, Hauser asked Sun-
derland whether or not he, Hauser, should tele-
phone McFarland and have him come over. Sun-
derland replied that such action was not necessary.

On March 7, 1974, Sunderland signed and
delivered to Hauser a document stating that he
exercised the option, that a cheque in the amount
of $10,000 would be delivered to Hauser's solicitor
on March 8 and that the remaining balance of
$180,000 would be paid on or before April 1, 1974.

A second document, apparently made on the
same day, was signed by Sunderland, which stated:

I have this day delivered to your solicitor, Mr. Ronald
A. Jacobson, a cheque in the amount of $10,000 with
the remaining balance of $180,000 to be paid on or
before possession date of the 1st of July, 1974.

This document included a receipt of the notice
and of the cheque signed by W. D. Maxwell of Mr.
Jacobson's firm.

The developments were not made known to
McFarland by Hauser until considerably later.
Conversations took place between the two, but
there was no mention made of the price and
McFarland was still under the impression that the
proposed purchase price was $200,000. Hauser
refused to show the option agreement to McFar-
land, and referred him to his lawyers.

McFarland consulted his own lawyer and a
caveat, based on the "lease option" was filed on
March 21, 1974. This came to Hauser's attention
and on March 26, 1974, his lawyer wrote a letter

que ce dernier n'avait rien r6pondu. II d6clara
6galement qu'il demandait $200,000 pour les
terres. Sunderland lui r6pondit que ce montant
6tait nettement trop 61ev6, mais qu'il 6tait prt A
porter sa premiere offre A $190,000.

Ce prix de $190,000 fut jug6 acceptable. Une
entente sign6e le 28 f6vrier 1974 par Hauser, son
6pouse et Sunderland donnait A ce dernier une
option d'achat sur la propri6t6 pour $190,000,
valable jusqu'au 8 mars 1974. L'option 6tait assu-
jettie au TRADUCTION abail d6tenu sur les terres
par Barry McFarland, Carmangay, qui se termine
le 11, janvier 1975D. Au moment de la signature de
l'option, Hauser demanda A Sunderland s'il devait
t616phoner A McFarland et le prier de venir. Sun-
derland lui r6pondit que ce n'6tait pas n6cessaire.

Le 7 mars 1974, Sunderland a sign6 et remis A
Hauser un document qui indiquait qu'il levait
l'option, qu'un cheque au montant de $10,000
serait remis au procureur de Hauser le 8 mars et
que le solde serait vers6 au plus tard le 1, avril
1974.

Un second document, datant apparemment du
mime jour et sign6 par Sunderland, est r6dig6 en
ces termes:

[TRADUCTION] J'ai remis aujourd'hui A votre procu-
reur, Me Ronald A. Jacobson, un chbque au montant de
$10,000; le solde de $180,000 sera vers6 au plus tard le
jour de la prise de possession, le 1 -juillet 1974.

ttait joint A ce document un accus6 de r6ception
de l'avis et du ch6que, sign6 par W. D. Maxwell de
l'6tude de Me Jacobson.

Hauser n'informa McFarland de ces faits nou-
veaux que beaucoup plus tard. Ils en parlbrent
entre eux mais sans que le prix d'achat soit d6voil6
et McFarland avait donc toujours l'impression
qu'il 6tait de $200,000. Hauser a refus6 de mon-
trer A McFarland l'option d'achat et lui a dit de
s'adresser A ses avocats.

McFarland a consult6 son propre avocat et, le
21 mars 1974, a d6pos6 une opposition fond6e sur
le abail avec option d'achat*. Hauser apprit la
chose et, le 26 mars 1974, son avocat 6crivit une
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to McFarland's lawyers revealing the sale price of
$190,000 and stating that the closing date was
April 1, 1974. This letter concluded as follows:

Therefore, may I please be advised whether or not
your client, Mr. Barry Glen McFarland of Carmangay,
Alberta, wishes to meet or decline the offer of $190,-
000.00. If he is to meet the offer of $190,000.00 cash
payable on or before the Ist day of April, 1974 then I
would want a deposit of 10% of the purchase price
($190,000.00) deposited in my trust account in favour of
my client as an indication of your client's bona fides and
to protect my client from the possibility of [loosing] the
sale of his land.

If your client opts to meet the aforenoted offer please,
be advised his written acceptance as well as a deposit via
a certified cheque in the amount of $19,000.00 must be
received in this office no later than 4:00 p.m. on th 29th
day of March, A.D. 1974 otherwise, this offer will
terminate at that time.

This was the first time that the terms of the
agreement between Hauser and Sunderland were
made known to McFarland or his representative.

In a letter written to McFarland's solicitor on
March 28, 1974, Hauser's solicitor stated that if
McFarland opted to meet the offer which Hauser
had received, he would require written notice, a
certified cheque for $19,000 by 4 p.m. on March
29, and the balance of $180,000 to be paid no later
than 5 p.m. on April 1.

On April 8, McFarland's solicitor wrote to
Hauser's solicitor contending that the terms
imposed by the latter, were unreasonable. He
requested a copy of the offer to purchase. Receipt
of a copy of the option was acknowledged by letter
dated April 17. The letter stated that McFarland
was prepared to purchase the property.

In reply, Hauser's solicitor wrote to McFar-
land's solicitor requesting an indication of bona
fides in the form of a payment of $10,000 by
return mail. On the same date, another letter was
sent to McFarland's solicitor in the following
terms:

As you know, Mr. Sunderland, via his agent Suther-
land & Yuzda, has filed a caveat on the 9th of April,

lettre aux avocats de McFarland dans laquelle it.
r6v6lait que le prix de vente 6tait de $190,000 et
que la vente devait 8tre conclue le l"' avril 1974.
Cette lettre se termine ainsi:

[TRADUCTION] En cons6quence, pourriez-vous me
faire savoir si votre client, M. Barry Glen McFarland de
Carmangay (Alberta), d6sire faire une offre 6quivalente
de $190,000. S'il veut faire une offre de $190,000
payable au comptant au plus tard le 11' avril 1974, il
devra verser 10% du prix d'achat ($190,000) A mon
compte en fiducie en faveur de mon client pour indiquer
sa bonne foi et pour prot6ger mon client contre la
possibilit6 que la vente de ses terres ne se r6alise pas.

Si votre client choisit de faire l'offre susmentionnbe,
son acceptation 6crite et le d6p6t exig6, un cheque vis6
au montant de $19,000, devront parvenir A nos bureaux
avant 16h le 29 mars 1974; A d6faut, l'offre sera
caduque.

C'6tait la premiere fois que les termes de l'en-
tente conclue entre Hauser et Sunderland 6taient
port6s d la connaissance de McFarland ou de son
repr6sentant.

Dans une lettre adress6e au procureur de
McFarland le 28 mars 1974, le procureur de
Hauser l'informait que si McFarland choisissait de
faire une offre 6quivalente A l'offre reque par
Hauser, il devait lui faire parvenir un avis 6crit et
un cheque vis6 au montant de $19,000 avant 16h
le 29 mars et le solde de $180,000 avant 17h le 1'
avril.

Le 8 avril, le procureur de McFarland 6crivit A
celui de Hauser que les conditions impos6es par ce
dernier n'6taient pas raisonnables. 11 demandait
une copie de l'offre d'achat. Le 17 avril, il accusait
r6ception d'une copie de l'option et affirmait dans
sa lettre que McFarland 6tait prit A acheter la
propri6t6.

En r6ponse, le procureur de Hauser 6crivit au
procureur de McFarland pour lui demander d'indi-
quer sa bonne foi en lui faisant parvenir par retour
du courrier un versement de $10,000. Le m~me
jour, la lettre suivante 6tait envoy6e au procureur
de McFarland:

[TRADUCTION] Comme vous le savez, M. Sunderland,
par son mandataire Sutherland & Yuzda, a d6pos6 une
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1974 against the said Hauser lands claiming an interest
under an option to purchase the said property.

As you appear quite certain of your position and as
my client is anxious to dispose of the property as soon as
possible may I please be advised by return letter as to
whether or not Mr. McFarland is prepared to purchase
this land subject to Mr. Sunderland's caveat, as well as
indemnify and save harmless Mr. & Mrs. Hauser from
any and all claims which may arise out of a conveyance
to Mr. McFarland subject to the caveat of Mr.
Sunderland.

McFarland had taken steps to arrange for
financing of the land purchase. On April 30 his
solicitor wrote to Hauser's solicitor advising that
financing was confirmed and advising that the
purchase price would be paid on receipt of a
transfer clear of all encumbrances.

On April 9, 1974, Sunderland had filed a caveat
against the lands, and this was followed on May
27, 1974, by a "Notice to Caveator to take Pro-
ceedings on Caveat" pursuant to s. 144 of The
Land Titles Act of Alberta, R.S.A. 1970, c. 198,
which was sent to McFarland. That section pro-
vides that, 60 days after service of such notice on
the caveator, the caveat will lapse unless, within
that time, proceedings on the caveat are taken and
a certificate of lis pendens is filed with the
Registrar.

McFarland, on May 31, 1974, brought action
against Hauser and Sunderland. He neglected to
file a certificate of lis pendens, and, as a result, his
caveat lapsed. In his action he claimed, as against
Hauser, a declaration that he was entitled to be
registered owner of the lands upon payment of
$190,000 to Hauser. As against Sunderland he
asked for a declaration that Sunderland's caveat
be removed from the title.

At trial, McFarland succeeded. The trial judge
held that the clause in the lease agreement gave
him a right of first purchase and that he had taken
all steps reasonably required to exercise that right.
He rejected the contention that the agreement was
rendered invalid by the Lord's Day Act. He held
that the face of the document indicated proper
compliance with The Dower Act of Alberta,
R.S.A. 1970, c. 114, and that there was not suffi-

opposition le 9 avril 1974 contre les terres de M.
Hauser, invoquant un droit aux termes d'une option
d'achat sur ladite propri6t6.

Comme vous semblez certain de votre position et que
mon client veut vendre sa propri6t6 au plus vite, auriez-
vous l'obligeance de me faire savoir par retour du cour-
rier si M. McFarland est prit A acheter ces terres sous
r6serve de l'opposition de M. Sunderland et A d6charger
M. et Mm1 Hauser de toute r6clamation qui pourrait
r6sulter de la cession A M. McFarland des terres assujet-
ties A l'opposition de M. Sunderland.

McFarland avait pris des mesures pour le finan-
cement de l'achat des terres. Le 30 avril, son
procureur informa celui de Hauser que le finance-
ment avait 6t6 obtenu et que le prix d'achat serait
vers6 sur r6ception d'un acte translatif de pro-
prit6, libre de toute charge.

Le 9 avril 1974, Sunderland avait une opposition
contre les terres en cause et l'avait fait suivre, le 27
mai 1974, d'un [TRADUCTION] oAvis A l'opposant
d'intenter des proc6dures sur opposition), envoy6 A
McFarland conform6ment A l'art. 144 de The
Land Titles Act de l'Alberta, R.S.A. 1970, chap.
198. Cet article pr6voit que, 60 jours aprbs la
signification de cet avis A l'opposant, l'opposition
devient caduque A moins que, dans ce d6lai, des
proc6dures sur opposition soient intent6es et un
certificat de lis pendens soit d6pos6 au greffe.

Le 31 mai 1974, McFarland a intent6 une action
contre Hauser et Sunderland. II a omis de d6poser
un certificat de lis pendens et, en cons6quence, son
opposition est devenue caduque. Contre Hauser, il
demandait que soit d6clar6 son droit d'8tre enregis-
tr6 comme propri6taire des terres moyennant le
versement de $190,000 A ce dernier. Contre Sun-
derland, il demandait que soit radi6e du titre
l'opposition d6pos6e par ce dernier.

McFarland a eu gain de cause en premiere
instance. Le juge a conclu que la clause du bail lui
donnait un droit de pr6emption et qu'il avait pris
toutes les mesures raisonnables pour exercer ce
droit. II a rejet6 la pr6tention que la Loi sur le
dimanche rendait l'entente invalide. II a statu6 que
la lecture du document indiquait que les disposi-
tions de The Dower Act de l'Alberta, R.S.A. 1970,
chap. 114, avaient 6t6 respect6es et que la preuve
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cient evidence to support an attack on the validity
of the document on that ground. He held that
Sunderland's rights under his option were subject
to McFarland's right of first purchase. He ordered
specific performance of Hauser's agreement with
McFarland and directed the removal of Sunder-
land's caveat.

An appeal from this judgment was taken by
Sunderland, but not by Hauser, and was success-
ful, with one of the five judges who heard the
appeal dissenting. There were seven grounds of
appeal, which were listed by McGillivray C.J.A. as
follows:

1. That the right of first refusal was void by reason
of non-compliance with The Dower Act;

2. That the right of first refusal was void by reason
of the same having been entered into in contra-
vention of The Lord's Day Act;

3. That McFarland had waived his rights under
the right of first refusal;

4. That the right of first refusal was void for
uncertainty;

5. That McFarland had in any event not duly
exercised any right of first refusal which he did
have;

6. That the remedy of Specific Performance was
not available to McFarland as against the pur-
chaser Sunderland;

7. That Sunderland was, by reason of the provi-
sions of the Alberta Land Titles Act, entitled to
priority over McFarland.

These points were also argued in this Court.
None of the judges in the Court below accepted
Sunderland's submissions with respect to points 2,
3 or 4. I am in agreement with the views expressed
in the Courts below as to these points and do not
propose to deal with them further.

With respect to point 5, McGillivray C.J.A. was
of the view that Sunderland was entitled to suc-
ceed on this submission. Clement J.A. expressed
no opinion on this point. The other three judges,
Morrow and Moir JJ.A., and Moore J., as well as
the trial judge refused to accept this submission. I

n'6tait pas suffisante pour 6tayer une attaque de la
validit6 du document pour ce motif. 11 a conclu que
le droit d'option de Sunderland 6tait assujetti au
droit de preemption de McFarland. II a ordonn6
l'ex6cution directe de I'entente conclue entre
Hauser et McFarland et la radiation de l'opposi-
tion de Sunderland.

Seul Sunderland a interjet6 appel de ce juge-
ment; il a obtenu gain de cause, un seul des cinq
juges 6tant dissident. Le juge en chef McGillivray
a dress6 la liste suivante des sept moyens d'appel:

1. Le droit de pr6emption est frapp6 de nullit6 en
raison de l'inobservation de The Dower Act;

2. Le droit de pr6emption est frapp6 de nullit6
parce qu'il a 6t6 consenti en contravention de la
Loi sur le dimanche;

3. McFarland a renonc6 aux droits que lui conf6re
son droit de preemption;

4. Le droit de pr6emption est frapp6 de nullit6
pour obscurit6;

5. En tout 6tat de cause, McFarland n'a pas
dfiment exerc6 le droit de preemption qu'il
d6tenait;

6. McFarland ne peut exercer contre l'acheteur
Sunderland de recours en ex6cution directe;

7. En raison des dispositions de The Land Titles
Act de l'Alberta, Sunderland a priorit6 sur
McFarland.

Ces points ont 6galement 6t6 d6battus devant
cette Cour. Aucun juge de la Cour d'instance
inf6rieure n'a accept6 les all6gations de Sunder-
land quant aux 20, 31 et 41 points. Je me rallie A
I'avis exprim6 par les cours d'instance inf6rieure
sur ces points et je n'ai pas l'intention de les
examiner davantage.

Le juge en chef McGillivray a donn6 raison d
Sunderland sur le 5e point. Le juge Clement ne
s'est pas prononc6 A cet 6gard. Les trois autres
juges, les juges d'appel Morrow et Moir et le juge
Moore, et le juge de premiere instance ont refus6
d'accueillir cette all6gation. Je souscris d cette
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agree with this conclusion. I would adopt what was
said by Moore J.:

As to ground 5, in my view McFarland did exercise
the right of first refusal. The covenant does not stipulate
detailed intricacies as to exercise of the right conferred.
It is a clear and unambiguous covenant and must be
construed with reason. McFarland should be given a
reasonable time or opportunity to meet the terms of the
offer. Hauser's solicitor attempted to impose unreason-
able conditions on McFarland by not only insisting on
the funds in a shorter period of time than that required
of Sunderland, but in also insisting on an indemnity.

McFarland stated through his solicitor that he was
prepared to purchase the property and that is in my
mind a proper exercise of the right of first refusal. Based
on the evidence a reasonable time for tendering the
funds could extend to the fall of 1974 when finally both
McFarland and Sunderland apparently had funds avail-
able to complete the transaction. Once Hauser intro-
duced the necessity of being furnished with an indemni-
ty from McFarland he has sought to impose an
unreasonable demand on McFarland arising out of an
awkward predicament that Hauser suddenly found him-
self in. In these circumstances McFarland should only
have to come forward with the money in a reasonable
period of time and the money was available within a
reasonable period.

In this case, it is clear that Hauser and Sunderland
had more than one meeting. Sunderland originally
offered $175.00 per acre and finally offered $190,000.00
as a final price. Hauser and Sunderland entered into the
option agreement on February 28, 1974. Sunderland
had until March 8th, 1974 to exercise the option. It is
clear that McFarland first saw a copy of the document
when it was sent to his lawyer's office with a letter of
April 16, 1974 (exhibit 4). Up to that time he knew
Hauser had committed himself in some fashion, he
initially thought the dollars involved were $200,000.00
(exhibit 5, page 379). He also knew there was a farm
loan mortgage on the property so that he would require
funds sufficient to pay cash to mortgage.

Unknown to McFarland in April was the amount of
deposit made by Sunderland and unknown to him was
the date for completion by Sunderland. In fact demands
were made upon him for a $19,000.00 deposit when in
fact only $10,000.00 had been deposited by Sunderland.
And, though he was hurrying to raise funds, he did not
know the date for Sunderland's completion was July 1,
1974.

conclusion. Je fais miens les propos du juge Moore:

[TRADUCTION] Quant au 5' point, McFarland a, A
mon avis, exerce son droit de pr6emption. Le contrat ne
pr6voit pas dans les d6tails le mode d'exercice de ce
droit. Le contrat est clair et sans 6quivoque et doit tre
interpr6t6 de maniare raisonnable. 11 fallait donner i
McFarland une possibilit6 et un dblai raisonnables pour
satisfaire aux conditions de l'offre. Le procureur de
Hauser a cherch6 A lui imposer des conditions d6raison-
nables, non seulement en lui accordant un d6lai plus bref
pour verser l'argent que celui imparti d Sunderland,
mais 6galement en exigeant une d6charge.

Par l'interm6diaire de son procureur, McFarland s'est
d6clar6 pr~t A acheter la propri6t6 et, A mon avis, il a
correctement exerc6 son droit de pr6emption. Selon la
preuve, le d6lai de paiement aurait pu 8tre prorog6
jusqu'A l'automne 1974, 6poque A laquelle finalement
McFarland et Sunderland disposaient apparemment des
fonds n6cessaires pour conclure le march6. Lorsque
Hauser a inform6 McFarland qu'il devait lui fournir une
d6charge, il cherchait A lui imposer une condition d6rai-
sonnable r6sultant de la ficheuse situation dans laquelle
il se trouvait soudainement. Dans ces circonstances,
McFarland n'avait qu'd se pr6senter avec l'argent dans
un d61ai raisonnable et il a obtenu cet argent en relative-
ment peu de temps.

Il est clair que Hauser et Sunderland se sont rencon-
tr6s plus d'une fois. Sunderland a d'abord propos6 $175
l'acre et a fait une offre finale de $190,000. Hauser et
Sunderland se sont entendus sur l'option d'achat le 28
f6vrier 1974. Sunderland avait jusqu'au 8 mars 1974
pour lever l'option. 11 est clair que McFarland n'a vu
pour la premiere fois un exemplaire du document que
lorsque celui-ci a 6t6 envoy6 au cabinet de son avocat
avec la lettre du 16 avril 1974 (pi6ce 4). Jusque IA, il
savait que Hauser avait pris un engagement, mais il
pensait au d6but que le prix de vente 6tait fix6 A
$200,000 (pi6ce 5, p. 379). 11 savait 6galement que les
terres 6taient grev6es d'une hypothbque garantissant un
prit agricole et qu'il devait donc r6unir suffisamment
d'argent pour payer l'hypothbque au comptant.

En avril, McFarland ignorait le montant du d6p6t de
Sunderland et le d6lai accord6 A ce dernier pour parfaire
le contrat. On lui a demand6 un d6p6t de $19,000 alors
qu'en fait Sunderland n'avait d6pos6 que $10,000. Alors
qu'il tentait de r6unir au plus vite les fonds n6cessaires,
il ne savait pas que Sunderland avait jusqu'au l"' juillet
1974 pour parfaire le contrat.
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What did McFarland do? McFarland said "I'm pre-
pared to purchase the land at $190,000.00" (April 17).
Within eight days (April 25) he had arranged financing
with the Alberta Agricultural Development Corpora-
tion. Denise Blanchard, senior legal officer of the Alber-
ta Agricultural Development Corporation gave evidence
at the trial and stated thaf $190,000.00 was totally
available to McFarland as of April 25th. He not only
met the terms of the Sunderland offer but he bettered
these terms as he had the money available by April
25th. I am satisfied that McFarland did exercise his
right of first refusal.

I will now deal with the other three points.

THE DOWER ACT

It was the contention of Hauser and Sunderland
at the trial and of Sunderland on appeal that the
agreement between Hauser and McFarland, con-
tained in the lease, was not enforceable because
there was not a proper compliance with the provi-
sions of The Dower Act, R.S.A. 1970, c. 114. The
relevant provisions of that statute are as follows:

2. In this Act,
(a) "disposition"

(i) means a disposition by act inter vivos that is
required to be executed by the owner of the land
disposed of, and
(ii) includes

(A) a transfer, agreement for sale, lease for more
than three years or any other instrument intend-
ed to convey or transfer an interest in land,

(B) a mortgage or encumbrance intended to
charge land with the payment of a sum of money,
and required to be executed by the owner of the
land mortgaged or encumbered,
(C) a devise or other disposition made by will,
and
(D) a mortgage by deposit of certificate of title
or other mortgage that does not require the
execution of a document;

3. (1) No married person shall by act inter vivos
make a disposition of the homestead of the married
person whereby any interest of the married person will
vest or may vest in any other person at any time

(a) during the life of the married person, or
(b) during the life of the spouse of the married person
living at the date of the disposition,

Qu'a fait McFarland? II a dit: UJe suis prit A acheter
les terres pour $190,000, (17 avril). Dans les huit jours
(25 avril), il avait obtenu le financement de son pr~t de
l'Alberta Agricultural Development Corporation. Denise
Blanchard, principale conseillkre juridique de cet orga-
nisme, a t6moign6 au procks et affirm6 qu'A compter du
25 avril, les $190,000 6taient A l'entibre disposition de
McFarland. Non seulement a-t-il rempli les conditions
de l'offre de Sunderland, mais il a mime fait mieux
puisqu'il disposait de l'argent le 25 avril. Je suis con-
vaincu que McFarland a exerc6 son droit de pr6emption.

Je traiterai maintenant des trois autres points.

THE DOWER ACT

Hauser et Sunderland ont pr6tendu en premiere
instance et Sunderland en appel que l'entente con-
clue entre Hauser et McFarland et incluse dans le
bail n'est pas ex6cutoire parce qu'elle n'est pas
conforme aux dispositions de The Dower Act,
R.S.A. 1970, chap. 114. Les dispositions pertinen-
tes de cette loi se lisent ainsi:

[TRADUCTION] 2. Dans cette loi,
a) adispositions

(i) signifie une disposition par acte entre vifs qui
doit 8tre sign6e par le propri6taire du bien-fonds
c6d6, et
(ii) comprend

(A) un acte translatif de propri6t6, un acte de
vente, un bail de plus de trois ans ou tout autre
document qui a pour objet de cider ou de trans-
firer un droit d6tenu sur un bien-fonds,
(B) une hypothbque ou une servitude qui est
enregistr6e contre un terrain pour garantir le
paiement d'une somme d'argent et doit 8tre
sign6e par le propri6taire du bien-fonds vis6,
(C) un legs ou autre disposition testamentaire, et

(D) une hypothbque par d6p6t d'un certificat de
titre ou une autre hypothbque qui n'exige pas la
signature d'un document;

3. (1) Nulle personne mari6e ne peut, par acte entre
vifs, disposer de son domicile familial de sorte qu'un
droit lui appartenant soit transfr6 ou transf6rable A un
tiers et ce, A n'importe quel moment

a) durant la vie de la personne maree, ou
b) durant la vie du conjoint de la personne marice,
vivant A la date de la disposition,
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unless the spouse consents thereto in writing, or unless a
judge has made an order dispensing with the consent of
the spouse as provided for in section 11.

(2) A married person who makes any such disposition
of a homestead without the consent in writing of the
spouse of the married person or without an order dis-
pensing with the consent of the spouse is guilty of an
offence and liable on summary conviction to a fine of
not more than one thousand dollars or to imprisonment
for a term of not more than two years.

5. (1) A consent required for the disposition inter
vivos of the homestead shall be contained in or annexed
to the instrument by which the disposition is effected
and whenever that instrument is produced for registra-
tion under The Land Titles Act, the consent shall be
produced and registered therewith.

(2) The consent in writing of the spouse of the mar-
ried person to any disposition shall, in Form A in the
Schedule or to the like effect, state that the spouse
consents to the disposition of the homestead and has
executed the consent for the purpose of giving up the life
estate of the spouse and other dower rights of the spouse
in the homestead to the extent necessary to give effect to
the disposition.

6. (1) When the spouse of a married person executes
a consent to a disposition as required under this Act or
executes a disposition containing the consent, the spouse
shall acknowledge apart from the married person

(a) that the spouse is aware of the nature of the
disposition,
(b) that the spouse is aware that The Dower Act gives
the spouse a life estate in the homestead and the right
to prevent disposition of the homestead by withhold-
ing consent,
(c) that the spouse consents to the disposition for the
purpose of giving up, to the extent necessary to give
effect to the disposition, the life estate and other
dower rights given by The Dower Act in the home-
stead, and
(d) that the spouse is executing the document freely
and voluntarily without any compulsion on the part of
the married person.
(2) The acknowledgment may be made before a

person authorized to take proof of the execution of
instruments under The Land Titles Act, and a certifi-
cate of the acknowledgment, in Form C in the Schedule
or to the like effect, shall be endorsed on or attached to
the disposition executed by the spouse.

A moins que le conjoint n'y consente par 6crit, ou A
moins qu'un juge n'ait rendu une ordonnance dispensant
du consentement du conjoint comme le pr6voit l'article
11.

(2) Une personne mari6e qui dispose ainsi du domi-
cile familial sans le consentement 6crit de son conjoint
ou sans ordonnance I'en dispensant se rend coupable
d'une infraction punissable sur d6claration sommaire de
culpabilit6 d'une amende ne d6passant pas $1,000 ou
d'un emprisonnement ne d6passant pas deux ans.

5. (1) Le consentement exig6 pour la disposition
entre vifs du domicile familial doit 8tre contenu dans
l'acte par lequel la disposition est effectu6e ou y 6tre
annex6 et lorsque cet acte est produit pour tre enregis-
tr6 en vertu de The Land Titles Act, le consentement
doit etre produit et enregistr6 avec cet acte.

(2) Le consentement 6crit du conjoint de la personne
mari6e A toute disposition doit mentionner, selon la
formule A de l'annexe ou une formule similaire, qu'il
consent A la disposition du domicile familial et qu'il a
sign6 le consentement dans le but de renoncer A son
droit viager et autres droits de douaire sur le domicile
familial, dans la mesure necessaire pour donner effet A
la disposition.

6. (1) Lorsque le conjoint d'une personne maribe
signe un consentement A une disposition comme l'exige
la pr6sente loi ou signe une disposition contenant le
consentement, il doit, ind6pendamment de la personne
mari6e, reconnaitre

a) qu'il est conscient de la nature de la disposition,

b) qu'il est conscient que The Dower Act lui confere
un droit viager sur le domicile familial et le droit d'en
empecher la disposition en refusant son consentement,

c) qu'il consent A la disposition dans le but de renon-
cer, dans la mesure necessaire pour donner effet A la
disposition, au droit viager et autres droits de douaire
sur le domicile familial conf~r6s par The Dower Act,
et
d) qu'il signe le document librement et volontaire-
ment, sans aucune contrainte de la part de la personne
mariee.
(2) La reconnaissance peut 8tre faite devant une per-

sonne autoris6e A recevoir la preuve de la signature
d'actes en vertu de The Land Titles Act, et une attesta-
tion de la reconnaissance, selon la formule C de l'annexe
ou une formule similaire, doit etre port6e A l'endos de
l'acte de disposition sign6 par le conjoint, ou y 6tre
annexee.
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(3) A judge upon being satisfied of the due execution
of a consent and the making of an acknowledgment,
whether the consent was executed and the acknowledg-
ment made within or without the limits of the Province,
may authorize the registration of the disposition not-
withstanding that the proof of the execution of the
consent or of the making of the acknowledgment is
defective.

Hauser's wife signed the form of consent
required by s. 5. The certificate mentioned in subs.
6(2) was signed by a commissioner for oaths and
was endorsed on the lease. It was, however, con-
tended that there had not been due compliance
with s. 6 because, on the evidence, it appeared that
the commissioner for oaths was not familiar with
the taking of such an acknowledgment, that he did
not require Mrs. Hauser to acknowledge anything
and that it was not shown that an acknowledgment
was made by her apart from her husband.

The trial judge held that the evidence was insuf-
ficient to support the attack on the document and
that it took more than a veiled suggestion for a
court to find that an officer, permitted to take an
oath, or acknowledgment, had so misconducted
himself as to render the result invalid. The majori-
ty of the Appellate Division, on a review of the
evidence, found that there had not been a proper
compliance with s. 6 and that this rendered the
agreement unenforceable.

Clement J.A., took a somewhat different
approach, being of the view that the clause in the
lease per se did not constitute a disposition within
the meaning of The Dower Act. He was also of the
opinion that Mrs. Hauser's consent could not con-
stitute a valid consent to a sale to McFarland after
the clause took effect because the clause did not
spell out the terms of sale and she could not give a
carte blanche consent to a sale by Hauser.

With respect to the position taken by the
majority of the Court as to the impact of s. 6, the
judgment of the Appellate Division was delivered
prior to the judgment of this Court in Senstad v.
Makus2 . In that case it was held that the failure of

2 [19781 2 S.C.R. 44.

(3) S'il est convaincu que la signature du consente-
ment et la reconnaissance ont 6t6 dfiment effectu6es, que
le consentement ait 6t6 sign6 et la reconnaissance faite
dans les limites de la province ou en dehors, un juge peut
autoriser I'enregistrement de la disposition bien que la
preuve du consentement ou de la reconnaissance soit
irr6gulibre.

L'6pouse de Hauser a sign6 la formule de con-
sentement exig6e A l'art. 5. L'attestation mention-
n6e au par. 6(2) a 6t6 signe par un commissaire A
l'assermentation et port6e A l'endos du bail. On a
pr6tendu cependant que l'art. 6 n'avait pas 6t6
respect6 parce que, selon la preuve, le commissaire
A l'assermentation, qui n'avait pas l'habitude de
recevoir de telles reconnaissances, n'a pas exig6
que Mm, Hauser reconnaisse quoi que ce soit. En
outre, il n'est pas d6montr6 qu'elle a sign6 cette
reconnaissance ind6pendamment de son 6poux.

Le juge de premiere instance a conclu que la
preuve 6tait insuffisante pour 6tayer une attaque
du document et qu'il fallait plus qu'une insinuation
pour qu'un tribunal juge qu'un fonctionnaire habi-
lit6 A recevoir un serment ou une reconnaissance a
fait preuve d'incurie invalidant son acte. Apris
avoir examinE la preuve, la Division d'appel, A la
majorit6, a jug6 que I'art. 6 n'avait pas 6t6 respect6
et qu'en cons6quence l'entente n'6tait pas ex6cu-
toire.

Le juge Clement a abord6 la question de fagon
sensiblement diff6rente; il a estim6 qu'en elle-
m8me, la clause du bail ne constituait pas une
disposition au sens de The Dower Act. Il est 6gale-
ment d'avis que le consentement de Mmn Hauser ne
constituait pas un consentement A la vente des
terres A McFarland au moment ofa la clause deve-
nait ex6cutoire parce que la clause n'6nonce pas les
conditions de vente et qu'elle ne peut donner A
Hauser un mandat g6n6ral de vendre les terres.

En ce qui concerne l'opinion de la majorit6 de la
Cour sur la port6e de l'art. 6, l'arrat de la Division
d'appel a 6t6 rendu avant que cette Cour se pro-
nonce dans l'affaire Senstad c. Makus2 . On a jug6
dans cette affaire que le d6faut de l'6pouse d'attes-

2 [1978] 2 R.C.S. 44.
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a spouse to acknowledge consent under s. 6 does
not render a disposition of a homestead ineffective
where the spouse has consented to the disposition
under s. 5 and has not attacked the validity of the
consent. In that case the wife, who had signed the
required form of consent, did not give evidence. In
the present case, Mrs. Hauser did give evidence.
The trial judge, who heard her evidence, said:

... it is made clear to me on the evidence that Mrs.
Hauser in fact desired also that the lease to McFarland
would come into being that he would have under its
terms a right of first purchase. I am sure she intended to
do these things and was desirous of having them done.

This finding is supported by the evidence and
none of the judges of the Appellate Division has
expressed any disagreement with it.

On these facts, the principle stated in the Sen-
stad case is applicable and the defence based on s.
6 of The Dower Act should not succeed.

Regarding the point raised by Clement J.A., I
agree that the covenant of Hauser as to McFar-
land's right of first purchase did not, by itself,
constitute a disposition of an interest in land. This
is in accord with the view expressed by this Court
in Canadian Long Island Petroleums Ltd. and
Sadim Oil and Gas Company Ltd. v. Irving Indus-
tries (Irving Wire Products Division) Ltd. and
Irving Industries (Foothills Steel Foundry Divi-
sion) Ltd. 3 That clause did, however, contemplate
a possible disposition in the future if Hauser
received a purchase offer which he wished to
accept. When that occurred, as was said in the
Canadian Long Island case (p. 732), McFarland
would have an option to purchase upon the same
terms. In my opinion, by attaching her consent to
the lease agreement, Mrs. Hauser was giving her
consent to such a disposition. There was no other
reason for her signing the form of consent, because
the lease alone, being for a three-year term, was
not a disposition within the provisions of The
Dower Act, by virtue of para. A of subs. 2(a)(ii).
Section 3 of The Dower Act contemplates a writ-
ten consent from the spouse being made before a
disposition is made and Mrs. Hauser did consent

[1975] 2 S.C.R. 715.

ter son consentement en vertu de l'art. 6 ne rend
pas inex6cutoire la disposition du domicile familial
lorsque l'6pouse y a consenti en vertu de I'art. 5 et
qu'elle n'a pas attaqu6 la validit6 de son consente-
ment. Dans cette affaire-lA, I'6pouse, qui avait
sign6 la formule de consentement exig6e, n'avait
pas t6moign6. En l'espace, M-- Hauser a t6moign6.
Le juge de premiere instance, qui I'a entendue, a
dit:.

[TRADUCTION] ... Le t6moignage de Mm Hauser
montre clairement qu'elle souhaitait 6galement que le
bail consenti A McFarland lui confdre ainsi un droit de
pr6emption. Je suis certain qu'elle voulait faire tout cela
et souhaitait que cela aboutisse.

Cette conclusion est 6tay6e par la preuve et
aucun des juges de la Division d'appel n'est en
d6saccord A ce sujet.

Compte tenu de ces faits, le principe 6nonc6
dans l'arrat Senstad s'applique et le moyen fond6
sur l'art. 6 de The Dower Act doit 6chouer.

En ce qui concerne le point soulev6 par le juge
Clement, je conviens que l'entente de Hauser rela-
tive au droit de pr6emption de McFarland ne
constitue pas en elle-mime une disposition d'un
droit dans les terres. Ceci est conforme i l'opinion
exprimbe par cette Cour dans l'arrt Canadian
Long Island Petroleums Ltd. et Sadim Oil and
Gas Company Ltd. c. Irving Industries (Irving
Wire Products Division) Ltd. et Irving Industries
(Foothills Steel Foundry Division) Ltd. 3 Cette
clause pr6voyait toutefois la possibilit6 d'une vente
des terres si Hauser recevait une offre d'achat qu'il
voulait accepter. Dans ce cas, comme on l'a dit
dans Canadian Long Island (A la p. 732), McFar-
land avait la facult6 de se porter acqu6reur aux
mimes conditions. A mon avis, en donnant son
consentement au bail, Mm Hauser donnait son
consentement A pareille disposition. Elle n'avait
aucune autre raison de signer la formule de con-
sentement parce qu'aux termes du sous-al.
2a)(ii)(A), le bail seul, d'une durbe de trois ans,
n'est pas une disposition selon The Dower Act.
L'article 3 de cette loi pr~voit que l'6poux doit
donner son consentement 6crit avant toute disposi-
tion et Mme Hauser a effectivement consenti A ce

3 [1975] 2 R.C.S. 715.
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to a sale being made to McFarland if certain
events occurred.

In my opinion, the defence based upon The
Dower Act fails.

THE LAND TITLES ACT

On his appeal to the Appellate Division, Sunder-
land made the submission, which had not been
made at the trial, that his option to purchase was
entitled to priority over McFarland's right of first
purchase because of the caveat filed by Sunder-
land in respect of the option, and the resultant
operation of the provisions of The Land Titles Act,
R.S.A. 1970, c. 198.

It will be recalled that McFarland had filed a
caveat on March 21, 1974. Sunderland filed a
caveat on April 9, 1974. McFarland's caveat
lapsed on July 26, 1974, because, although he had
taken proceedings pursuant to Sunderland's notice
on May 27, 1974, pursuant to s. 144 of The Land
Titles Act he failed to file a lis pendens as
required by that section.

The relevant sections of The Land Titles Act are
as follows:

136. Any person claiming to be interested in any land
for which a certificate of title has been issued or in any
mortgage or encumbrance relating to that land

(a) pursuant to
(i) any will, settlement or deed, or
(ii) any instrument of transfer or transmission, or
(iii) any unregistered instrument, or
(iv) an execution. where the execution creditor
seeks to affect land in which the execution debtor is
interested beneficially but the title to which is
registered in the name of some other person,
or

(b) by virtue of the provisions of any Act of Alberta
under which that person acquired any right with
respect to that land, mortgage or encumbrance, or

(c) by virtue of
(i) having acquired through the owner or any prior
owner thereof, otherwise than under clause (a) or
(b), an interest in that land, mortgage or encum-
brance after the first certificate of title was issued
for that land, or

que les terres soient vendues A McFarland si cer-
tains 6v6nements se produisaient.

A mon avis, le moyen fond6 sur The Dower Act
doit 6chouer.

THE LAND TITLES ACT

En appel devant la Division d'appel, Sunderland
a pr6tendu-il ne l'avait pas fait en premiere
instance-que son option d'achat avait priorit6 sur
le droit de pr6emption de McFarland en raison de
l'opposition qu'il avait d6pos6e d l'6gard de l'op-
tion, et partant de l'application des dispositions de
The Land Titles Act, R.S.A. 1970, chap. 198.

II faut rappeler que McFarland avait d6pos6 une
opposition le 21 mars 1974 et Sunderland le 9 avril
1974. L'opposition de McFarland est devenue
caduque le 26 juillet 1974 car, bien qu'il ait intent6
des proc6dures A la suite de l'avis envoy6 par
Sunderland le 27 mai 1974, il n'a pas d6pos6 de
certificat de lis pendens comme I'exige l'art. 144
de The Land Titles Act.

Les dispositions pertinentes de The Land Titles
Act se lisent ainsi:

[TRADUCTION] 136. Toute personne qui pr6tend avoir
un int6rit dans un bien-fonds pour lequel a 6t& 6mis un
certificat de titre, ou dans une hypoth6que ou une
charge relative A ce bien-fonds,

a) en vertu

(i) d'un testament, d'une disposition, d'un acte ou
(ii) d'un acte translatif de proprit6 ou
(iii) d'un acte non enregistr6, ou
(iv) d'une saisie ex&cution, lorsque le cr6ancier sai-
sissant veut atteindre un bien-fonds dans lequel le
d6biteur saisi a un int6rat b6n6ficiaire mais dont le
titre est enregistr6 au nom d'une autre personne,
ou

b) en vertu des dispositions de toute loi de l'Alberta
aux termes de laquelle cette personne a acquis un
droit sur ce bien-fonds, cette hypoth6que ou cette
charge, ou
c) qui

(i) a acquis du propritaire ou d'un propri6taire
ant6rieur, autrement qu'aux termes des clauses a)
ou b), un droit dans ce bien-fonds, cette hypothbque
ou cette charge aprbs la d6livrance du premier
certificat de titre pour ce bien-fonds, ou
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(ii) being the owner or previous owner of an inter-
est in that land, otherwise than under clause (a) or
(b), where that interest arose after the first certifi-
cate of title was issued for that land, or

(iii) being the owner or a previous owner of the
mortgage or encumbrance, otherwise than under
clause (a) or (b),

may cause to be filed with the Registrar a caveat on his
behalf in Form 33 in the Schedule against the registra-
tion of any person as transferee or owner of, or any
instrument affecting, the estate or interest, unless the
certificate of title or instrument, as the case may be, is
expressed to be subject to the claim of the caveator.

152. Registration by way of caveat, whether by the
Registrar or by any caveator, has the same effect as to
priority as the registration of any instrument under this
Act, and the Registrar may in his discretion allow the
withdrawal of a caveat at any time and the registration
in lieu thereof of the instrument under which the person
on whose behalf the caveat was lodged claims his title or
interest, if the instrument is an instrument that may be
registered under this Act, and, if the withdrawal of the
caveat and the registration of the instrument is simulta-
neous, the same priority is preserved to all rights under
the instrument as the like rights were entitled to under
the caveat.

203. Except in the case of fraud, no person contract-
ing or dealing with or taking or proposing to take a
transfer, mortgage, encumbrance or lease from the
owner of any land in whose name a certificate of title
has been granted shall be bound or concerned to inquire
into or ascertain the circumstances in or the consider-
ation for which the owner or any previous owner of. the
land is or was registered or to see to the application of
the purchase money or of any part thereof, nor is he
affected by notice direct, implied or constructive, of any
trust or unregistered interest in the land, any rule of law
or equity to the contrary notwithstanding, and the
knowledge that any trust or unregistered interest is in
existence shall not of itself be imputed as fraud.

Sunderland contends that, following the lapse of
McFarland's caveat, s. 152 gave his option priority
over McFarland's rights and that, because of s.
203, his position is not affected by his knowledge
of the existence of McFarland's rights.

(ii) est le titulaire ou le titulaire pr6c6dent d'un
droit dans ce bien-fonds, autrement qu'aux termes
des clauses a) ou b), lorsque ce droit a pris nais-
sance aprbs la d6livrance du premier certificat de
titre pour ce bien-fonds, ou

(iii) est le titulaire ou un titulaire pr6c6dent d'une
hypothbque ou d'une charge, autrement qu'aux
termes des clauses a) ou b),

peut faire d6poser en son nom, auprbs du registraire, une
opposition selon la formule 33 de l'annexe afin que ne
soit enregistr6e aucune personne comme cessionnaire ou
titulaire de la propri6t6 ou du droit ni aucun instrument
A cet effet, A moins que le certificat de titre ou l'instru-
ment ne d6clare express6ment qu'il est subordonn6 A la
r6clamation de l'opposant.

152. L'enregistrement d'une opposition, par le regis-
traire ou par un opposant, a le meme effet quant A la
priorit6 que l'enregistrement de tout instrument en vertu
de la pr6sente loi et le registraire peut, A sa discr6tion,
permettre en tout temps le retrait d'une opposition et
l'enregistrement en remplacement de l'instrument en
vertu duquel la personne au nom de qui l'opposition a
6t6 d6pos6e pr6tend avoir un titre ou un droit, si cet
instrument peut 8tre enregistr6 en vertu de la pr6sente
loi; si le retrait de l'opposition et I'enregistrement de
I'instrument sont simultan6s, tous les droits fond6s sur
l'instrument conservent la priorit6 qu'avaient les droits
fond6s sur ]'opposition.

203. Sauf en cas de fraude, nulle personne qui con-
tracte ou traite avec le propri6taire d'un bien-fonds au
nom duquel a 6t6 d6livr6 un certificat de propri6t6 ou
qui s'en fait ou se propose de s'en faire consentir une
cession, une hypothbque, une charge ou un bail, ne sera
tenue de s'informer ou de s'assurer des circonstances ou
de la cause pour lesquelles le propri6taire ou tout pro-
pri6taire antbrieur du bien-fonds est ou a 6t6 enregistr6
ni de s'enqubrir de l'emploi de tout ou partie du prix
d'achat; pas davantage n'est-elle touch6e par la connais-
sance directe, implicite ou pr6sum6e qu'elle peut avoir
de toute fiducie ou droit non enregistr6 sur le bien-fonds,
nonobstant toute r6gle de droit ou d'equity contraire, et
le fait qu'elle connaisse l'existence d'une fiducie ou d'un
droit non enregistr6 ne sera pas en soi imput6 comme
fraude.

Sunderland pr6tend qu'A la suite de la p6remp-
tion de l'opposition de McFarland, son option
l'emporte sur les droits de ce dernier en vertu de
l'art. 152 et qu'aux termes de l'art. 203, sa situa-
tion demeure inchangee meme s'il connaissait
I'existence des droits de McFarland.
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This issue was not dealt with by the trial judge
because it was not presented to him. It was accept-
ed by three of the judges of the Appellate Division.

With respect, I do not reach the same
conclusion.

Sunderland had more than mere notice of
McFarland's interest in the land. When Sunder-
land first approached Hauser with a view to pur-
chasing his land Hauser told him that McFarland
had a lease on the farm for one more year and that
he had first chance to buy the land, providing that
he met the exact terms of sale. Furthermore,
Hauser gave to Sunderland his copy of the lease to
McFarland. The trial judge found that this all
occurred before the option to Sunderland was exe-
cuted, and that finding has not been reversed. It is
in the light of this evidence that it becomes of
great importance to note that the option agree-
ment provides:
This option shall be subject to the following lease on
land held by Barry McFarland, Carmangay, expires
Jan. 1, 1975.

The lease contained the provision, previously
noted, that:
Both parties hereby agree that in the event of the land
being sold, the lease will terminate at the end of the
term then in progress, being further agreed that the
Lessee shall at all times have the first option to meet or
decline the purchase offer.

. In my opinion, the provision contained in Sun-
derland's option was sufficient to make it subject
to McFarland's right of first purchase. It is signifi-
cant that when the option was drawn up on Febru-
ary 28, 1974, Hauser suggested to Sunderland that
he, Hauser, ought to see McFarland or have him
come down. Sunderland said he did not think it
was necessary. McFarland was never told by
Hauser that the lands had been sold for $190,000.

The issue in the present case is analogous to that
decided in this Court in St. Mary's Parish Credit
Union Limited v. T. M. Ball Lumber Company
Limited4 . In that case the payment of a loan of
money to a building contractor was secured by an

4 [1961] S.C.R. 310.

Le juge de premiere instance n'a pas examin6 ce
moyen parce qu'il ne lui a pas 6t6 soumis. Trois
des juges de la Division d'appel y ont fait droit.

Avec 6gards, je n'arrive pas A la m~me
conclusion.

Sunderland savait trbs bien en quoi consistait le
droit de McFarland sur les terres. Au cours de ses
toutes premieres d6marches aupris de Hauser en
vue d'acheter les terres, ce dernier lui a dit que
McFarland d6tenait un bail sur la propri6t6 vala-
ble pour une autre ann6e et qu'il avait priorit6 s'il
acceptait les conditions pr6cises de la vente. En
outre, Hauser a remis A Sunderland son exem-
plaire du bail consenti A McFarland. Le juge de
premibre instance a constat6 que tout cela s'est
passe avant que Sunderland ne 16ve son option, et
sa conclusion n'a pas 6t6 infirmbe. Compte tenu de
cette preuve, il devient trbs important de noter que
l'option d'achat pr6voyait que:
[TRADUCTION] La pr6sente option est assujettie au bail
d6tenu sur les terres par Barry McFarland, Carmangay,
qui se termine le l*' janvier 1975.

Le bail contenait la disposition suivante, d6jA
cit6e:

[TRADUCTION] Les deux parties conviennent par les
pr6sentes que si la terre est vendue, le bail se terminera
A la fin de la pbriode en cours; elles conviennent en outre
que le locataire aura en tout temps le droit de pr6emp-
tion A l'achat.

A mon avis, la clause de l'option de Sunderland
suffit pour subordonner cette dernibre au droit de
preemption de McFarland. II est rbvblateur qu'au
moment de la r6daction de l'option, le 28 f6vrier
1974, Hauser ait dit A Sunderland que lui, Hauser,
devrait voir McFarland ou le prier de venir et que
Sunderland ait r6pondu que cela n'6tait pas n6ces-
saire. Hauser n'a jamais dit A McFarland que les
terres avaient 6t6 vendues $190,000.

La question soulev6e en l'espece est analogue A
celle que cette Cour a tranch6e dans l'arrat St.
Mary's Parish Credit Union Limited c. T. M. Ball
Lumber Company Limited . Dans cette affaire, le
paiement d'un prit A un entrepreneur 6tait garanti

'[1961] R.C.S. 310.
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equitable mortgage in favour of the lender, a credit
union. The borrower deposited his duplicate cer-
tificate of title with the lender, as security. The
borrower became indebted to the plaintiff in this
action for building materials purchased from him.
The contractor executed an equitable mortgage in
favour of the plaintiff after telling it of the equita-
ble mortgage in favour of the credit union and of
the deposit of the duplicate certificate of title with
the union. The second equitable mortgage was
stated to be upon "his equity in the land". A
caveat was filed in respect of the mortgage. The
plaintiff sought a declaration that it had a valid
charge against the land and claiming foreclosure
of its mortgage. It claimed priority over the earlier
equitable mortgage by reason of the registration of
the caveat.

It was held in this Court that the filing of the
caveat could not create a charge upon more than
that which had been charged by the instrument
itself. After registration of the caveat the plain-
tiff's position could be no better than if the mort-
gage to which it related could have been and had
been itself registered. That mortgage only charged
the mortgagor's equity in the land. It related to a
limited interest, i.e. the interest of the mortgagor
subject to the earlier charge. The Court concluded
that the plaintiff did not, by filing its caveat,
obtain priority for its equitable mortgage over the
earlier equitable mortgage of the credit union.

The situation in the present case is similar. The
trial judge has found that when Sunderland
entered into the transaction he knew well that
whatever he could get from Hauser was subject to
the right of first purchase held by McFarland.
That right is defined in the lease from Hauser to
McFarland, a copy of which was given to Sunder-
land before the option to him was prepared. The
option given to Sunderland provided that it was
subject to the lease. In my opinion the option
acquired by Sunderland was subject to McFar-
land's right to purchase, and that situation is not
altered by the filing of the caveat.

par une hypothbque en equity en faveur du pr8-
teur, une coop6rative de cr6dit. L'emprunteur avait
remis sa copie du certificat de titre en garantie au
prteur. L'emprunteur s'est endett6 envers la
demanderesse A l'action pour acheter des mat6-
riaux de construction. L'entrepreneur a souscrit
une hypothbque en equity en faveur de la deman-
deresse aprbs l'avoir inform6e de l'hypothbque en
equity en faveur de la coop6rative de cr6dit et du
d6p6t de la copie du certificat de titre auprbs de
cette derniare. On lisait sur la seconde hypothbque
qu'elle 6tait fond6e sur [TRADUCTION] ala valeur
nette du terrainD. Une opposition a t d6pos6e
relativement A l'hypothbque. La demanderesse
cherchait A obtenir un jugement d6clarant qu'elle
avait un privilege valide contre le terrain et r6cla-
mait la saisie du terrain hypoth6qu6. Elle pr6ten-
dait avoir priorit6 sur la premiere hypothbque en
equity en raison de l'enregistrement de l'opposi-
tion.

Cette Cour a jug6 que le d6p6t d'une opposition
ne pouvait crber une charge plus lourde que celle
qui 6tait impos6e par l'instrument lui-mime. La
situation de la demanderesse aprbs l'enregistre-
ment de l'opposition ne pouvait pas 6tre meilleure
que si I'hypothbque en cause avait pu 8tre enregis-
tree et l'avait t. Cette hypothbque grevait seule-
ment la valeur nette du terrain. Elle grevait un
droit limit6, c'est-A-dire le droit du d6biteur hypo-
th6caire sous r6serve de toute charge ant6rieure.
La Cour a conclu que l'hypothbque de la demande-
resse, aprbs le d6p6t de son opposition, n'avait pas
priorit6 sur l'hypothbque ant6rieure au nom de la
coop6rative de cr6dit.

La situation est semblable en l'esp6ce. Le juge
de premiere instance a statu6 qu'au moment ofi
Sunderland a conclu le march6, il savait bien que
tout ce qu'il pouvait obtenir de Hauser 6tait assu-
jetti au droit de pr6emption de McFarland. Ce
droit 6tait pr6cis6 dans le bail accord6 par Hauser
A McFarland et Sunderland en avait obtenu un
exemplaire avant que l'option en sa faveur soit
r6dig6e. L'option accord6e A Sunderland pr6voyait
qu'elle 6tait assujettie au bail. A mon avis, l'option
de Sunderland 6tait assujettie au droit de pr6emp-
tion de McFarland et cette situation n'est pas
modifi6e par le d6p6t de l'opposition.
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Sunderland is not entitled to succeed by virtue
of s. 203 of The Land Titles Act. This is not a case
of a purchaser acting in reliance upon the register
although actually aware of a prior unregistered
interest. In the present case, Sunderland was not
only aware of McFarland's interest when he
obtained the option from Hauser, the option itself
was made subject to that interest and he is not
entitled to obtain from Hauser more than the
option provided. On the authority of the St.
Mary's case, I am of the view that the defence
founded upon s. 203 fails.

SPECIFIC PERFORMANCE

Three of the judges of the Appellate Division
supported Sunderland's contention that an order
for specific performance could not be granted
against Sunderland because there was no privity of
contract as between Sunderland and McFarland,
and McFarland did not have an interest in the
lands. The decision of this Court in the Canadian
Long Island case, previously referred to in these
reasons, was considered. That case involved an
agreement between two companies, each of which
had an undivided one-half interest in certain lands,
in respect of the joint operation and development
of the lands for the production of oil. It provided
that if either party received a bona fide offer to
purchase its interest, which it was willing to
accept, written notice would have to be given to
the other party, which would then have 30 days
within which to purchase at the same price and on
the same terms as the offer.

Sadim, one of the parties to the agreement,
offered to sell its interest to Long Island, and the
offer was accepted. Irving later received notice of
the sale and.sought to exercise its right of first
refusal. Sadim transferred its interest to Long
Island. Irving sought specific performance as
against both Sadim and Long Island.

The main issue before this Court was as to
whether the agreement as to a right of first refusal
offended the rule against perpetuities. It was held
that it did not, because the right of first refusal
was a contractual right and did not, by itself,
create an interest in land. It was pointed out that if
Sadim did receive an offer to purchase which it

Sunderland ne peut obtenir gain de cause en
vertu de l'art. 203 de The Land Titles Act. 11 ne
s'agit pas du cas d'un acheteur qui agit en se
fondant sur le registre tout en connaissant l'exis-
tence d'un droit antbrieur non enregistr6. En l'es-
p6ce, non seulement Sunderland 6tait au courant
du droit de McFarland lorsqu'il a obtenu l'option
de Hauser, mais l'option elle-m~me 6tait assujettie
A ce droit; il ne peut donc obtenir de Hauser plus
que ce qui est pr6vu dans l'option. Me fondant sur
l'arr~t St. Mary, je suis d'avis que le moyen fond6
sur l'art. 203 doit 6chouer.

EXECUTION DIRECTE DE L'OBLIGATION

Trois des juges de la Division d'appel ont retenu
la pr6tention de Sunderland qu'on ne pouvait
ordonner l'ex6cution directe de l'obligation parce
qu'il n'y avait aucun lien de droit entre lui et
McFarland et que McFarland n'avait pas de droit
dans les terres. L'arrt de cette Cour, Canadian
Long Island, d6jA mentionn6 dans ces motifs, fut
examin6. Cette affaire portait sur une entente
conclue entre deux compagnies (chacune d6tenant
la moiti6 des intir8ts indivis dans des biens-fonds)
pour l'exploitation et I'am6nagement conjoints de
gisements p6troliers. Elle pr6voyait que, si une des
parties recevait une offre d'achat v6ritable de son
droit et voulait I'accepter, elle devait donner un
avis 6crit A l'autre partie qui disposait alors d'un
d6lai de 30 jours pour acheter le bien-fonds au
mime prix et aux mimes conditions que l'offre.

Une des parties A l'entente, Sadim, a offei
Long Island de lui vendre son droit et l'offre a 6t6
accept6e. Irving regut plus tard avis de la vente et
chercha A exercer son droit de preemption. Sadim
c6da son droit A Long Island. Irving chercha A
obtenir l'ex6cution directe de l'entente, A la fois
contre Sadim et contre Long Island.

La principale question soumise A cette Cour
6tait celle de savoir si l'entente sur le droit de
preemption violait la ragle qui interdit les droits
perp6tuels. On a jug6 que non parce que le droit de
pr6emption 6tait un droit contractuel et ne cr6ait
pas de lui-m6me un droit sur le bien-fonds. La
Cour a soulign6 que si Sadim recevait effective-
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was prepared to accept, Irving would then and
only then have a 30-day option to purchase upon
the same terms.

In the present case, similarly, while McFar-
land's right of purchase was, initially, a contractu-
al right, it was converted into an option to pur-
chase upon Hauser's having received an offer
which he was prepared to accept. McFarland
thereupon had an equitable interest in the land.

In the Long Island case the matter of the right
to obtain specific performance as against a person
not a party to the agreement was of importance
because there had been an actual transfer by
Sadim to Long Island of Sadim's interest before
the action commenced. Specific performance was
ordered because it was found that the provision as
to sale was made for the protection of each party's
half interest and involved a negative covenant not
to part with that interest without first giving the
other party a chance to buy. Long Island had full
knowledge of the restriction when it obtained its
title.

These problems do not arise in the present case
because title to the land throughout has remained
with Hauser, with whom McFarland had contract-
ed. A document of transfer of the lands from
Hauser to Sunderland was executed, after this
action had been commenced, and was forwarded
by letter dated September 17, 1974, to Sunder-
land's solicitor, but the letter expressly provided
that it should not be registered until all litigation
concerning the lands was completed, and that it
should be returned, unused, to Hauser's solicitor if
McFarland's action for specific performance
succeeded.

In the result, McFarland does not require an
order for specific performance as against Sunder-
land. If he has a valid claim for specific perform-
ance as against Hauser, Hauser is in a position to
comply with it. The judgment at trial was for
specific performance against Hauser and for the
removal of Sunderland's caveat. The interests of
McFarland and of Sunderland in the lands are
equitable and they are in competition with each
other. For the reasons already given, I am of the

ment une offre d'achat qu'elle 6tait prete A accep-
ter, Irving aurait alors, et seulement dans ce cas,
30' jours pour se porter acqu6reur aux mimes
conditions.

De mime, en l'esp6ce, bien que le droit d'achat
de McFarland ffit A l'origine un droit contractuel,
il est devenu une option d'achat lorsque Hauser a
requ une offre qu'il 6tait prt A accepter. McFar-
land avait alors un int6r8t en equity dans les terres.

Dans l'affaire Long Island, la question du droit
d'obtenir I'ex6cution directe contre une personne
qui n'est pas partie A l'entente 6tait importante
parce que Sadim avait c6d6 son droit A Long
Island avant l'institution de l'action. La Cour a
ordonn6 l'ex6cution directe de l'entente parce
qu'elle a jug6 que la clause relative A la vente visait
A prot6ger la part de chacune des deux parties et
contenait une obligation de ne pas faire, savoir de
ne pas c6der ce droit sans d'abord donner A l'autre
partie la possibilit6 de l'acheter. Long Island 6tait
au courant de cette restriction lorsqu'elle a obtenu
son titre.

Ces problAmes ne se posent pas en I'espdce parce
que Hauser, avec qui McFarland avait contract6,
ne s'est jamais d6parti de son titre de propri6t6. Un
document transf6rant les terres de Hauser A Sun-
derland a 6t6 sign6 aprbs le d6but de la pr6sente
action et envoy6 avec une lettre dat6e du 17 sep-
tembre 1974 au procureur de Sunderland. La
lettre pr6voyait express6ment que le transfert ne
devait pas 6tre enregistr6 tant que le litige concer-
nant les terres ne serait pas r6gl6 et qu'il devait
8tre retourn6, intact, au procureur de Hauser si
McFarland obtenait gain de cause.

En cons6quence, McFarland n'a pas besoin d'un
jugement en ex6cution directe du contrat A l'en-
contre de Sunderland. S'il a une r6clamation
valide en ex6cution directe du contrat A I'encontre
de Hauser, ce dernier est en mesure de s'y confor-
mer. Le jugement de premiere instance ordonne
l'ex6cution directe du contrat A l'encontre de
Hauser et la radiation de l'opposition de Sunder-
land. McFarland et Sunderland ont chacun un
droit en equity dans les terres et leurs droits sont
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opinion that McFarland's equity is entitled to pri-
ority over that of Sunderland and that he is en-
titled to require specific performance of his agree-
ment with Hauser.

I would allow the appeal and restore the judg-
ment at trial. McFarland is entitled to costs in the
Appellate Division and in this Court against
Hauser and Sunderland.

Appeal allowed with costs.

Solicitors for the plaintiff, appellant: Rice &
Co., Lethbridge.

Solicitors for the defendant, respondent,
Hauser: Jacobson & Maxwell, Lethbridge.

Solicitor for the defendant, respondent, Sun-
derland: Fleming, Neve, Kambeitz & Pottinger,
Calgary.

incompatibles. Pour les motifs susmentionn6s, je
suis d'avis que le droit de McFarland a priorit6 sur
celui de Sunderland et que McFarland est en droit
d'exiger I'ex6cution directe du contrat conclu avec
Hauser.

Je suis d'avis d'accueillir le pourvoi et de r6tablir
le jugement de premiere instance. McFarland a
droit A ses d6pens devant la Division d'appel et
devant cette Cour contre Hauser et Sunderland.

Pourvoi accueilli avec dipens.

Procureurs du demandeur, appelant: Rice &
Co., Lethbridge.

Procureurs du difendeur, intimi, Hauser:
Jacobson & Maxwell, Lethbridge.

Procureurs du difendeur, intimi, Sunderland:
Fleming, Neve, Kambeitz & Pottinger, Calgary.
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G6rald Robitaille Appellant;

and

Marie-Jeanne Hins-Dion Respondent;

and

New York Life Insurance Company Mis en
cause.

1978: October 26; 1978: November 21.

Present: Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

QUEBEC

Exemption from seizure - Bankruptcy - Benefit of
an insurance policy - Exemption from seizure clause
- Stipulation for the benefit of a third party - Civil
Code, arts. 597, 735, 1028 - Code of Civil Procedure,
art. 553(3) - Supplemental Pension Plans Act, S.Q.
1965, c. 25, s. 31 - Husbands and Parents Life Insur-
ance Act, R.S.Q. 1964, c. 296.

Respondent, who assigned her property on November
28, 1975, asked the Superior Court sitting in bankruptcy
to declare that the benefit of a life insurance policy,
payable to her as universal legatee of her husband, who
died on December 25, 1974, was exempt from seizure.
The Superior Court held that this benefit could be
seized in satisfaction of any debts of the debtor subse-
quent to the opening of the legacy, but was exempt from
seizure in satisfaction of any debt prior to opening of the
legacy. The trustee, the appellant in this Court, asked
the Court of Appeal to reverse the latter part of the
Superior Court decision. His appeal was dismissed and
he appealed to this Court.

Held. The appeal should be allowed.

Respondent's rights to the benefit of the insurance
policy derive from the will, which makes her the univer-
sal legatee of her husband. The universal legacy cannot
be regarded as the designation of a beneficiary under a
stipulation for the benefit of a third party, since a
person's heir is not a third party but the continuation of
his legal personality. As respondent is not a beneficiary
in the proper sense, she cannot rely on the exemption
from seizure in the insurance policy, or on art. 553(3) of
the Code of Civil Procedure.

Gerald Robitaille Appelant;

et

Marie-Jeanne Hins-Dion Intime;

et

New York Life Insurance Company Mise en
cause.

1978: 26 octobre; 1978: 21 novembre,

PrEsents: Les juges Pigeon, Dickson, Beetz, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL DU QUPBEC

Insaisissabiliti - Faillite - Bindfice d'une police
d'assurance - Clause d'insaisissabiliti - Stipulation
pour autrui - Code civil, art. 597, 735, 1028 - Code
de procidure civile, art. 553(3) - Loi des rigimes
suppldmentaires de rentes, S.Q. 1965, chap. 25, art. 31
- Loi de I'assurance des maris et des parents. S.R.Q.
1964, chap. 296.

L'intim6e, ayant fait cession de ses biens le 28 novem-
bre 1975, a demand6 i la Cour supbrieure, si6geant en
matibre de faillite, de d6clarer insaisissable le b6n6fice
d'une police d'assurance-vie qui lui 6tait payable A titre
de 16gataire universelle de son 6poux d6cd6 le 25
d6cembre 1974. La Cour sup6rieure a d6clar6 ce bn6-
fice saisissable A la satisfaction de toute cr6ance de la
d6bitrice post6rieure i l'ouverture du legs, mais insaisis-
sable A la satisfaction de toute cr6ance ant6rieure A
l'ouverture du legs. Le syndic, I'appelant devant cette
Cour, a demand6 i la Cour d'appel d'infirmer cette
derniire partie de la d6cision de la Cour sup6rieure. Son
appel ayant 6 rejet6, il se pourvoit devant cette Cour.

Arrit: Le pourvoi doit 8tre accueilli.

Les droits de l'intim6e au b6n6fice de la police d'assu-
rance lui viennent du testament qui en fait la l6gataire
universelle de son mari. Rien ne permet de consid6rer le
legs universel comme la d6signation d'un b6n6ficiaire en
vertu d'une stipulation pour autrui, puisque l'h6ritier
d'une personne n'est pas un tiers, mais la continuatrice
de sa personnalit6 juridique. L'intim6e n'6tant pas un
b6n6ficiaire au sens propre du terme, elle ne peut se
fonder sur la clause d'insaisissabilit6 de la police d'assu-
rance, ni sur le par. (3) de l'art. 553 du Code de
procidure civile.
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APPEAL against a decision of the Court of
Appeal of Quebec' affirming a judgment of the
Superior Court sitting in bankruptcy. Appeal
allowed.

Louis Guimont, for the appellant.

Raynold Bilanger, Q.C., for the respondent.

The judgment of the Court was delivered by

PIGEON J.-This is an appeal, by leave of this
Court, from the decision of the Court of Appeal of
Quebec, [1977] C.A. 468, affirming the judgment
of the Superior Court sitting in bankruptcy declar-
ing that the benefit under a life insurance policy in
the amount of $20,000 could be seized in satisfac-
tion of any debts of the debtor, respondent Dame
Dion, subsequent to the opening of the universal
legacy made in her favour by her husband Marcel
Dion, who died on December 25, 1974. Respond-
ent is deemed to have made an authorized assign-
ment on November 28, 1975, the proposal she filed
on that day having been subsequently rejected.
Appellant is her trustee in bankruptcy. He claimed
from the mis en cause payment of the amount of
the policy issued on the life of respondent's hus-
band. Respondent thereupon asked the Court to
reverse the trustee's decision.

The policy in question names as "beneficiary":

[TRANSLATION] First executors, administrators or
assignees of the insured.

Under the heading "GENERAL PROVISIONS"
there is the following clause:
[TRANSLATION] 17. Protection against creditors

To the extent permitted by law, and subject to the
terms and conditions of this policy, all benefits and all
money available or paid to any person whatsoever and in
any way connected with this policy shall be exempt and
free from all debts, contracts and commitments of the
person in question and from legal proceedings aimed at
taxing or seizing them.

It was on the basis of this provision that the
Superior Court and the Court of Appeal held that
there was a partial exemption from seizure, relying
on para. 3 of art. 553 of the Code of Civil Proce-
dure, which reads as follows:

'[1977] C.A. 468.

POURVOI contre un arrat de la Cour d'appel
du Qu6bec' confirmant un jugement de la Cour
supbrieure si6geant en matibre de faillite. Pourvoi
accueilli.

Louis Guimont, pour I'appelant.

Raynold Bilanger, c.r., pour l'intimbe.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PIGEON-Le pourvoi autoris6 par
cette Cour attaque l'arrat de la Cour d'appel du
Qu6bec, [1977] C.A. 468, qui confirme le juge-
ment de la Cour sup~rieure en matibre de faillite
d6clarant le b6ndfice d'une police d'assurance-vie
au montant de $20,000 saisissable A la satisfaction
de toute dette de la d6bitrice, l'intim6e Dame
Dion, postbrieure A l'ouverture du legs universel
fait en sa faveur par son 6poux Marcel Dion
d6c6d6 le 25 d6cembre 1974. L'intimbe est r6put6e
avoir fait cession de ses biens le 28 novembre 1975,
la proposition qu'elle a d6pos6e ce jour-IA ayant t
ult6rieurement rejet~e. L'appelante est le syndic de
sa faillite. II a requis de la mise en cause paiement
du montant de la police 6mise sur la vie du mari de
l'intimbe. Cette derniare a alors demand6 A la
Cour d'infirmer la d6cision du syndic.

La police dont il s'agit indique comme
a(b6n6ficiairep:
Premiers-ex6cuteurs testamentaires, administrateurs ou
cessionnaires de l'assur6.

On y trouve sous le titre aDISPOSITIONS
GENERALES la clause suivante:
17. Protection contre les Cr6diteurs

Dans la limite permise par la loi, et sous r6serve des
termes et conditions de cette police, tous avantages et
tout argent disponibles ou pay6s A une personne quelcon-
que et ayant un rapport quelconque avec cette police,
seront exempts et libres de toutes dettes, contrats, et
engagements de la personne en question, ainsi que des
proc6dures juridiques destin6es A imposer sur eux ou a
les saisir.

C'est en vertu de ce texte-lA que la Cour sup6-
rieure et la Cour d'appel ont prononc6 une insaisis-
sabilit6 partielle en se fondant sur le par. (3) de
l'art. 553 du Code de procidure civile qui se lit
comme suit:

' [1977] C.A. 468.
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553. The following are exempt from seizure:

3. Property declared by a donor or testator to be exempt
from seizure, which may however be seized by creditors
posterior to the gift or to the opening of the legacy, with
the permission of the judge and to the extent that he
determines.

The Superior Court said concerning the exemp-
tion from seizure clause in the policy:
[TRANSLATION] . . . In view of clause 17, he intended to
provide for an exemption from seizure in favour of the
beneficiary on his death. This is a stipulation for the
benefit of a third party (art. 1029 C.C.) (HaIl v. The
Canadian Indemnity Co., [ 1937] S.C.R. 368).

To this the Court of Appeal added:
[TRANSLATION] ... by the will the designated legatee is
invested with all the rights under this policy which had
already been the subject of the insured's intention when
the policy was issued. Since the latter had chosen to
subscribe to an insurance policy providing for exemption
from seizure on the one hand and designation of the
beneficiary by will on the other hand, the property is
"declared by a testator to be exempt from seizure", as
required by the present art. 553(3) C.C.P. In determin-
ing the rights of respondent beneficiary in the case at
bar, the insurance contract cannot be excluded from the
will any more than the will which designates the
beneficiary can be excluded from the insurance contract.
It is these two documents taken together which, being
interrelated, specify the rights to the benefits under the
policy and the conditions governing their exercise.

With respect, I must say that respondent defi-
nitely cannot be considered as the "beneficiary" of
the policy. The will from which she derives all her
rights makes her the universal legatee of her hus-
band; she is therefore his legal representative, she
succeeded him by accepting the universal legacy in
her favour. It is an error to view this as the
designation of a beneficiary. The universal legacy
cannot be regarded as the designation of a
beneficiary under a stipulation for the benefit of a
third party. Towards her deceased husband, the
person insured by the mis en cause, respondent is
not a third party, but his heir (art. 597 CC.). In
order for there to be a stipulation for the benefit of
a third person, a benefit must be stipulated for a
third party. In the eyes of the law a person's heirs
are not third parties. Stipulating for one's heirs

553. Sont insaisissables:

3. Les biens donn6s ou 16gu6s sous condition d'insaisis-
sabilit6; n6anmoins, ces biens peuvent atre saisis A la
poursuite des cr6anciers postbrieurs A la donation ou A
l'ouverture du legs, avec la permission du juge et pour la
portion qu'il d6termine;

La Cour sup6rieure a dit au sujet de la clause
d'insaisissabilit6 stipul6e dans la police:
... Vu la clause 17, il a entendu stipuler l'insaisissabilit6
en faveur du b6n6ficiaire A son d6cks. C'est IA une
stipulation pour autrui (art. 1029 C.C.) ([1937], R.C.S.
(Halli v. The Canadian Indemnity Co., p. 368).

A cela la Cour d'appel a ajout6:
... , par l'effet du testament, le 16gataire d6sign6 se voit
investi de tous les droits que comporte cette police et sur
lesquels avait d6jA port6 l'intention de l'assur6 lors de
son emission. Ce dernier ayant choisi de souscrire A un
contrat d'assurance emportant d'une part l'insaisissabi-
lit6 et d'autre part la d6signation par testament du
b6n6ficiaire, ales biens 16gu6s, le sont asous condition
d'insaisissabilit6o tel que l'exige l'actuel 553(3) C.p.
Dans le cas pr6sent on ne peut, pour dterminer les
droits de l'intim6e b6n6ficiaire, exclure du testament le
contrat d'assurance pas plus qu'on ne peut exclure du
contrat d'assurance le testament qui d6termine le b6n6fi-
ciaire. C'est I'ensemble de ces deux actes qui se liant
I'un A l'autre individualisent les droits aux b6n6fices de
Ia police et les conditions de leur exercice.

Avec respect je dois dire qu'on ne saurait consi-
d6rer l'intim6e comme ab6n6ficiaireD de la police.
Le testament dont elle tire tous ses droits en fait la
16gataire universelle de son mari, elle est donc la
continuatrice de sa personnalit6 juridique, elle lui
a succ6d6 en acceptant le legs universel fait en sa
faveur. C'est une erreur que de voir lIA la d6signa-
tion d'un b6n6ficiaire. Rien ne permet de consid6-
rer le legs universel comme la d6signation d'un
b6n6ficiaire en vertu d'une stipulation pour autrui.
Envers son 6poux d66, I'assur6 de la mise en
cause, l'intim~e n'est pas un tiers, elle est son
h6ritibre (art. 597 C.c.). Pour qu'il y ait stipulation
pour autrui, il faut stipulation d'un avantage
envers un tiers. Aux yeux de la loi les hbritiers
d'une personne ne sont pas des tiers. C'est stipuler
pour soi que de stipuler en faveur de ses h6ritiers
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and legal representatives is stipulating for oneself,
as stated clearly in art. 1028 C.C.:

Art. 1028. A person cannot, by a contract in his own
name, bind any one but himself and his heirs and legal
representatives; ...

In this Court counsel for the respondent con-
tended that effect should be given to the exemp-
tion from seizure clause even towards the insured
and his estate, because this would not be prohib-
ited. He cited no authority in support of this
submission which is quite simply untenable. It is
quite clear that one cannot by a contract protect
one's property from seizure by one's creditors
except under a special enactment such as in the
Supplemental Pension Plans Act (S.Q. 1965, c.
25, s. 31). Thus it is perfectly clear that one cannot
make a bank deposit stipulating that the money
will be exempt from seizure. It is also clear that, as
a result of art. 735 C.C., it is not possible to
bequeath one's property so as to protect it from
seizure by one's creditors. The provision for
exemption from seizure found in the policy can
therefore have effect only in favor of a true
beneficiary, that is, a third party on whom the
benefit is conferred. As this is not the case here, it
is not necessary to consider whether a benefit thus
conferred is in fact property declared by a donor to
be exempt from seizure within the meaning of art.
553(3) cited above.

Should it rionetheless be said, as in the Court of
Appeal, that the stipulation is to be considered as
part of the will? This appears impossible to me,
since for a legacy to give rise to an exemption from
seizure it must be "property declared by a donor or
testator to be exempt from seizure", or, in the
French version, "sous condition d'insaisissabilit6".
Here the testator did not stipulate this condition.
For the reasons already set out, this condition of
the policy can only apply to a beneficiary in the
proper sense, that is a third party, not a successor
of the insured.

It should be noted, moreover, that in any event
such exemption from seizure is necessarily ineffec-
tive towards the creditors of the deceased. Regard-
ing respondent's own creditors, the Superior Court
decided that, in the circumstances, the exemption
from seizure should be completely eliminated with

et repr6sentants 16gaux, le texte de l'art. 1028 C.c.
le dit clairement:

Art. 1028. On ne peut, par un contrat en son propre
nom, engager d'autres que soi-m~me et ses h6ritiers et
repr6sentants 16gaux; ...

Devant nous l'avocat de l'intimbe a soutenu qu'il
fallait donner effet A la clause d'insaisissabilit6
mime envers I'assur6 et sa succession parce que
rien ne l'interdit. 11 n'a cependant rien cit6 A
I'appui de cette pr6tention qui est tout simplement
insoutenable. En effet il est tout A fait 6vident que
l'on ne peut pas par un contrat mettre ses biens A
l'abri de saisie par ses creanciers A moins d'une
disposition sp6ciale comme celle que l'on trouve
dans la Loi des rigimes supplimentaires de rentes
(S.Q. 1965, chap. 25, art. 31). Ainsi, il est parfai-
tement clair que l'on ne peut pas faire un d6p6t A
la banque en stipulant l'insaisissabilit6 de la
somme. 11 est 6galement 6vident que l'on ne peut
pas l6guer ses biens de fagon A les mettre A I'abri
de saisie par ses cr6anciers, cela d6coule de l'art.
735 C.c. La stipulation d'insaisissabilit6 que l'on
trouve dans la police ne peut donc avoir d'effet
qu'envers un vrai b6n6ficiaire c'est-A-dire un tiers
A qui le b6n6fice est attribu6. Comme ce cas ne se
pr6sente pas ici il est inutile de se demander si le
b6n6fice ainsi attribu6 constitue vraiment un bien
donn6 sous condition d'insaisissabilit6 au sens du
par. 553(3) pr6cit6.

Peut-on n6anmoins admettre comme la Cour
d'appel que la stipulation doit etre consid6r~e
partie du testament? Cela me parait impossible
parce que pour qu'un legs donne lieu A l'insaisissa-
bilit6 il faut qu'il soit fait asous condition d'insai-
sissabilitD, le texte anglais dit: aproperty declared
by a donor or testator to be exempt from seizure).
Ici le testateur n'a pas stipul6 cette condition. Pour
les raisons d6jA expos6es, cette condition de la
police ne peut viser qu'un b6n6ficiaire au sens
propre, c'est-A-dire un tiers et non pas un succes-
seur de l'assur6.

Notons d'ailleurs que, de toute fagon, la condi-
tion d'insaisissabilit6 est n6cessairement sans effet
vis-A-vis des cr6anciers du d6funt. Quant A ceux de
l'intim6e elle-mime, la Cour sup6rieure a jug6 A
propos dans les circonstances de supprimer com-
pl6tement l'insaisissabilit6 A l'6gard de toutes les

362 ROBITAILLE V. DION Pigeon J. [1979] I S.C.R.



ROBITAILLE C. DION Le Juge Pigeon

respect to all debts subsequent to the devolution of
the legacy, that is, the date on which respondent's
husband died. Thus, even if there were an exemp-
tion from seizure as a condition of a legacy to
respondent, the latter would be able to take advan-
tage of it only against her own creditors for debts
contracted by her while her husband was alive.

The insurance policy with which we are con-
cerned in the case at bar is not governed by the
Husbands and Parents Life Insurance Act (R.S.Q.
1964, c. 296), since the deceased did not make an
"appropriation" for the benefit of his wife as is
necessary if that Act is to apply. However, some
provisions concerning exemption from seizure are
well worth quoting. They show that as long as the
policy belongs to the insured, as was clearly the
case here, there is no exemption from seizure:

30. Policies effected or appropriated under this act,
shall be exempt from seizure for debts due either by the
insured or by the persons benefitted.

The insurance money, while in the hands of the
company, shall be free from and be unseizable for the
debts either of the insured or of the persons benefitted,
and shall be paid according to the terms of such policies,
or of any declaration of appropriation, or of any revoca-
tion relating to the same.

Such exemption shall not apply to any policy or to
part thereof, which may have reverted to and be held by
the insured....

I conclude that the decision of the Court of
Appeal and the judgment of the Superior Court
should be set aside and respondent's petition for a
declaration that some assets are exempt from sei-
zure should be dismissed with costs throughout.

Appeal allowed with costs.

Solicitors for the appellant: Garneau, Tourigny,
Doyon & Guimont, Quebec.

Solicitors for the respondent: Bilanger & Tur-
geon, Quebec.

crbances post6rieures A l'ouverture du legs, c'est-A-
dire A la date du d6cks du mari de l'intimbe. M6me
s'il y avait insaisissabilit6 par condition d'un legs
fait A l'intimbe, celle-ci ne pourrait donc en b6n6fi-
cier qu'envers ses propres cr6anciers de dettes
contract6es par elle du vivant de son 6poux.

La police d'assurance dont il s'agit en la pr6-
sente cause n'est pas r6gie par la Loi de l'assu-
rance des maris et des parents (S.R.Q. 1964, chap.
296) puisque le d6funt n'en a pas fait I'aapplica-
tion au b6n6fice de sa femme comme il est n~ces-
saire pour que cette loi-lA s'y applique. Cependant,
il ne me parait pas inutile d'en citer certaines
dispositions touchant l'insaisissabilit6. On voit que
ds que la police appartient A l'assur6, comme c'est
clairement le cas ici, il n'y a pas d'insaisissabilit6:

30. Les polices d'assurance effectu6es ou appliqubes,
en vertu de la pr6sente loi, sont insaisissables pour les
dettes des personnes assur6es ou qui doivent en
b6n6ficier.

Pendant qu'il est entre les mains de la compagnie, le
montant de l'assurance est aussi insaisissable pour les
dettes de l'assur6, ainsi que pour celles des b6n6ficiaires,
et doit tre pay6 en conformit6 de la police, de la
d6claration d'application ou de toute r6vocation qui s'y
rapportent.

Cette insaisissabilit6 ne s'applique cependant pas A
une police, en tout ou en partie, qui peut 8tre retourn6e
et appartenir A l'assur6....

Je conclus qu'il a lieu d'infirmer I'arr~t de la
Cour d'appel et le jugement de la Cour sup6rieure
et de rejeter la requte de l'intimbe en d6claration
d'insaisissabilit6 avec d6pens dans toutes les cours.

Pourvoi accueilli avec dipens.

Procureurs de l'appelant: Garneau, Tourigny,
Doyon et Guimont, Quibec.

Procureurs de l'intimie: Bilanger et Turgeon,
Quibec.
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The Canadian National Railway Company
(Defendant) Appellant;

and

France Vincent (Plaintiff) Respondent.

1978: April 27; 1978: October 31.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Negligence - Accident at a level crossing - Quasi-
delictual fault - Contributory negligence - Facts to
be decided by jury - Respect for the jury's verdict -
Civil Code, art. 1053 - Code of Civil Procedure, arts.
363, 380 - Railway Act, R.S.C. 1970, c. R-2, ss.
342(4), 372.

Respondent, then eleven years of age, was hit by a
locomotive as, riding her bicycle, she was entering a
level crossing in a densely populated area of Montreal.
The Superior Court, following a jury verdict, held appel-
lant to be liable to the extent of 55 per cent and
condemned it to pay respondent the sum of $55,429. The
majority of the Court of Appeal upheld this judgment.
The appeal before this Court raises the issue of whether
the verdict of the jury should be held to be unreasonable
because the facts for which the appellant was blamed by
the jury would not, in law, constitute a fault for which
appellant can be held responsible.

Held (Martland and Spence JJ. dissenting): The
appeal should be dismissed.

Per Laskin C.J. and Ritchie, Pigeon, Dickson, Beetz,
Estey and Pratte JJ.: Even though appellant did not
breach any statute or regulation, it must nevertheless be
determined whether it committed a quasi-delict, that is
whether its conduct was that of a reasonable person
concerned about the interests of others and placed in the
same external situation. In a jury trial the function of
the judge is to state the law, while that of the jury is to
decide the facts. Inasmuch as the jury has acted within
its competence, the verdict is binding on the Court
unless it is unreasonable. Where, as in the case at bar,
the criterion that is to be used to determine whether
there has been a quasi-delict is the conduct of a prudent
and reasonable man, it is up to the judge to explain to
the jury what is meant by this prudent and reasonable
man but it is up to the jury, on the other hand, to decide
whether the conduct of the defendant meets the require-
ments of this criterion. In deciding that appellant had

La compagnie des Chemins de fer nationaux
du Canada (Difenderesse) Appelante;

et

France Vincent (Demanderesse) Intimie.

1978: 27 avril; 1978: 31 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Responsabiliti - Accident a un passage a.niveau -
Faute quasi-ddlictuelle - Negligence commune -
Jury, juge des faits - Respect du verdict du jury -
Code civil, art. 1053 - Code de procidure civile, art.
363, 380 - Loi sur les chemins de fer, S.R.C. 1970,
chap. R-2, art. 342(4), 372.

L'intimbe, alors ig6e de II ans, a 6t6 heurt6e par une
locomotive au moment oO, circulant A bicyclette, elle
s'engageait sur une traverse A niveau dans un quartier
populeux de Montr6al. La Cour supbrieure, A la suite
d'un verdict d'un jury, a tenu l'appelante responsable
dans une proportion de 55 pour cent et l'a condamn6e A
payer A l'intimbe la somme de $55,429. La majorit6 de
la Cour d'appel a confirm6 ce jugement. Le pourvoi
devant cette Cour soulve la question de savoir si le
verdict du jury doit tre tenu pour d6raisonnable parce
que les griefs retenus par le jury contre l'appelante ne
constitueraient pas en droit, des fautes qui peuvent lui
8tre reproch6es.

Arrit (les juges Martland et Spence 6tant dissidents):
Le pourvoi doit 8tre rejet6.

Le juge en chef Laskin et les juges Ritchie, Pigeon,
Dickson, Beetz, Estey et Pratte: L'appelante n'ayant
commis aucune faute statutaire ou r6glementaire, il faut
n6anmoins rechercher si elle a commis un quasi-d6lit,
c'est-A-dire si sa conduite a 6t6 celle d'une personne
avis6e et soucieuse des int6rts d'autrui plac6e dans les
mimes circonstances externes. Dans un procks par jury,
le rble du juge est de dire le droit, celui du jury est de se
prononcer sur les faits. Et dans la mesure oa il se
prononce sur une matibre de sa comp6tence, le verdict, A
moins qu'il ne soit d6raisonnable, lie le tribunal. Lors-
que, comme en l'esp6ce, le critbre qui doit servir A
d6terminer s'il y a eu quasi-dblit est celui de la conduite
de I'homme prudent et raisonnable, il appartient au juge
d'expliquer au jury ce que l'on entend par cet homme
prudent et raisonnable mais il appartient par contre au
jury de d6cider si la conduite de la partie d6fenderesse
rencontre les normes de ce critbre. En d6cidant que
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been imprudent in not taking maximum safety meas-
ures, the jury did not adopt a standard of prudence and
foresight so high as to show a lack of understanding of
reality or to indicate a disregard for the dictates of
reason. The jury's finding that respondent's fault did not
have the degree of unforeseeability that would have
made it a "cas fortuit" and that appellant should
assume part of the liability for the accident is essentially
a question of appreciation of the facts. The jury resolved
it after taking all circumstances into account. Its deci-
sion could have been different but does not seem
irrational.

Per Martland and Spence JJ., dissenting: The jury's
findings of negligence are contrary to the weight of the
evidence and cannot be supported. This is an unreason-
able and unjust verdict that should be set aside.

[Metropolitan Railway Co. v. Jackson (1877), 3 A.C.
193, followed; Gagni v. Cdtd, [1970] S.C.R. 25;
Canadian National Railway Co. v. Ashby, [1976] C.A.
594; Vachon v. Pouliot, [1970] C.A. 964; City of
Verdun v. Yeoman, [1925] S.C.R. 177; City of Ottawa
v. Munroe, [1954] S.C.R. 756; Volkert v. Diamond
Truck Co. Ltd. (1939), 66 Que. K.B. 385; Lemoine v.
Drake (1940), 68 Que. K.B. 567; Lajeunesse v. Lamar-
che, [1970] C.A. 73; Vineberg v. Larocque, [1950] Que.
K.B. 1; Glasgow Corporation v. Muir [1943] A.C. 448;
Qualcast (Wolverhampton) Ltd. v. Haynes, [1959] A.C.
743; Paskivski v. Canadian Pacific Ltd., [1976 1
S.C.R. 687, referred to: C.N.R. v. Lancia, [1949] S.C.R.
177; Wade v. C.N.R., [1978] 1 S.C.R. 1064, (1977), 80
D.L.R. (3d) 214; distinguished.]

APPEAL from a decision of the Court of
Appeal of Quebec' affirming a judgment of the
Superior Court. Appeal dismissed, Martland and
Spence JJ. dissenting.

Roland Boudreau, Q.C., Alphonse Giard and
Michel Martineau, for the appellant.

Jean Cripeau, Q.C., and Louis A. Toupin, for
the respondent.

The judgment of Laskin C.J. and Ritchie,
Pigeon, Dickson, Beetz, Estey and Pratte JJ. was
delivered by

PRATTE J.-Appellant is appealing from the
majority decision (Turgeon and Kaufman JJ.A.,

'[1975] C.A. 761.

I'appelante avait 6t6 imprudente en ne prenant pas des
mesures de s6curit6 maximum, le jury n'a pas adopt6 un
critbre de prudence et de pr6voyance si 6lev6 que l'on
puisse dire qu'il est la manifestation d'une absence de
compr6hension de la r6alit6 des choses ou l'indication
que le jury n'a pas agi selon les dict6es de la raison. La
conclusion du jury que la faute de l'intim6e n'avait pas
le caractbre d'impr6visibilit6 qui en aurait fait un cas
fortuit et que l'appelante devait porter une partie de la
responsabilit6 de l'accident est essentiellement une ques-
tion d'appr6ciation des faits. Le jury I'a r6solue en
tenant compte de toutes les circonstances. Sa d6cision
aurait pu 8tre diff6rente mais n'apparait pas irration-
nelle.

Les juges Martland et Spence dissidents: Les conclu-
sions de n6gligence du jury vont A l'encontre de la
pr6pond6rance de la preuve et elles ne sont pas fond6es.
11 s'agit d'un verdict d6raisonnable et injuste qui devrait
8tre infirm6.

[Jurisprudence: Metropolitan Railway Co. v. Jackson
(1877), 3 A.C. 193 (arrat suivi); Gagni c. Cot6, [1970]
R.C.S. 25; Cie des Chemins de fer nationaux du
Canada c. Ashby, [1976] C.A. 594; Vachon c. Pouliot,
[1970] C.A. 964; Citi de Verdun c. Yeoman, [1925]
R.C.S. 177; Citi d'Ottawa c. Munroe, [1954] R.C.S.
756; Volkert c. Diamond Truck Co. Ltd. (1939), 66
B.R. 385; Lemoine c. Drake (1940), 68 B.R. 567;
Lajeunesse c. Lamarche, [1970] C.A. 73; Vineberg c.
Larocque, [1950] B.R. 1; Glasgow Corporation v. Muir,
[1943] A.C. 448; Qualcast (Wolverhampton) Ltd. v.
Haynes, [ 1959] A.C. 743; Paskivski c. Canadien Pacifi-
que Ltie, [1976] 1 R.C.S. 687; distinction faite avec les
arrets C.N. c. Lancia, [1949] R.C.S. 177 et Wade c.
C.N., [1978] 1 R.C.S. 1064, (1977), 80 D.L.R. (3d)
214.]

POURVOI contre un arr~t de la Cour d'appel
du Qubbec' confirmant un jugement de la Cour
sup6rieure. Pourvoi rejet6, les juges Martland et
Spence 6tant dissidents.

Roland Boudreau, c.r., Alphonse Giard et
Michel Martineau, pour I'appelante.

Jean Cripeau, c.r., et Louis A. Toupin, pour
l'intimbe.

Le jugement du juge en chef Laskin et des juges
Ritchie, Pigeon, Dickson, Beetz, Estey et Pratte a
6t6 rendu par

LE JUGE PRATTE-L'appelante se pourvoit
contre l'arrat majoritaire (les juges Turgeon et

' [1975] C.A. 761.
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Tremblay C.J. dissenting) of the Court of Appeal
of the province of Quebec upholding the judgment
of the Superior Court of the district of Montreal
(Nadeau J.) which, following the verdict of the
jury, had held appellant to be liable for the acci-
dent that occurred to respondent to the extent of
55 per cent and had condemned appellant to pay
respondent the sum of $55,429 in damages, with
interest and costs.

The only issue raised by this appeal is whether
the verdict of the jury should be held to be unrea-
sonable because the facts for which the appellant
was blamed by the jury would not, in law, consti-
tute a fault for which appellant can be held
responsible.

The accident which gave rise to this dispute
occurred in the City of Montreal during the after-
noon of April 15, 1964; respondent, then eleven
years of age, when riding her bicycle in the wrong
direction on Pr6fontaine Street, a one-way street,
was hit by one of appellant's locomotives as she
was entering a level crossing.

There is no dispute as to the circumstances of
the accident, which are described as follows by
Turgeon J.A. (the decision of the Court of Appeal
is summarized at [1975] C.A. 761):

[TRANSLATION] There is evidence to show that the
area where the accident took place is densely populated,
that it contains nine churches, seven schools and eleven
playgrounds in the more or less immediate vicinity of
the railway tracks, that Ad6lard Langevin school has a
schoolyard located a few feet from the railway which is
used by between seven and eight hundred pupils. There
are approximately 90,000 people affected by the rail-
road's activities in this area. It is a very busy line.

The Pr6fontaine Street level crossing consists of five
railway lines running west to east and intersecting Pr&
fontaine Street, which runs in a south-north direction. It
is equipped with flashing lights with bells arranged in
the following manner: one light at the southeast corner,
one at the southwest corner and one at the northwest
corner of the five sets of tracks. The accident occurred
on the first set of tracks north of the level crossing. At
this point, just before the level crossing, the trains

Kaufman, le juge en chef Tremblay, dissident) de
la Cour d'appel de la province de Qu6bec, qui a
confirm6 le jugement de la Cour sup6rieure du
district de Montr6al (le juge Nadeau); celui-ci, A
la suite du verdict d'un jury, avait tenu l'appelante
responsable, dans une proportion de 55 pour cent,
de l'accident dont l'intimbe avait t6 victime, et
avait condamn6 l'appelante A payer A l'intimbe, A
titre de dommages-int6rets, la somme de $55,429
avec int6r~ts et d6pens.

La seule question soulev6e par ce pourvoi est
celle de savoir si le verdict du jury doit 8tre tenu
pour dbraisonnable parce que les griefs retenus par
le jury contre l'appelante ne constitueraient pas, en
droit, des fautes qui peuvent lui 8tre reproch6es.

L'accident qui est A l'origine de ce litige est
survenu dans la ville de Montr6al au cours de
l'aprbs-midi du 15 avril 1964, lorsque l'intimbe,
alors Ag6e de 11 ans, circulant A bicyclette sur la
rue Pr6fontaine en direction contraire A celle pres-
crite, a 6t6 frapp6e par une locomotive de l'appe-
lante au moment oii elle s'engageait sur une tra-
verse A niveau.

II n'y a pas de discussion quant aux circons-
tances de l'accident que le juge Turgeon de la
Cour d'appel d6crit comme suit (l'arrt de la Cour
d'appel apparait en r6sum6 A [1975] C.A. 761):

Il est en preuve que le secteur oa s'est produit I'acci-
dent est trbs populeux, qu'il comprend neuf 6glises, sept
6coles, onze terrains de jeux dans le voisinage plus ou
moins imm6diat des voies ferr6es, que l'6cole Ad61ard
Langevin a une cour situ6e A quelques pieds de la voie
ferr6e et fr6quent6e par sept A huit cents 61ves. La
population touch6e par les activit6s du chemin de fer
dans le secteur est d'environ 90,000 personnes. C'est une
ligne trbs achaland6e.

Le passage A niveau de la rue Pr6fontaine est form6
de cinq voies ferr6es allant de l'ouest A l'est et coupant la
rue Pr~fontaine qui est en direction sud-nord. II est
munie de poteaux clignotants avec cloches dispos6s de la
facon suivante: un poteau situ6 au c6t6 sud-est, un autre
au cit6 sud-ouest des cinq voies et un situ6 du c6t6
nord-ouest. L'accident est arriv6 sur la premiere voie au
nord du passage A niveau. A cet endroit, peu avant la
traverse A niveau, les trains qui viennent de l'ouest,

366 [1979]11 S.C.R.



[1979] 1 R.C.S. C.N. C. VINCENT lie Juge Pratte 367

coming from the west, such as the locomotive which
caused the accident, are coming out of an inclined curve
and running alongside buildings, including those of a
transport company.

At the time of the accident there was a large truck
parked facing south, on the northwest side of Pr6fon-
taine Street. According to the witness Pellerin, who was
on board the locomotive as assistant fireman, this truck
was parked about twelve feet from the tracks, beside the
signal post, and was blocking his view.

The victim France Vincent was eleven years old. She
was living on Pr6fontaine Street, and when the accident
occurred she was coming home from playing in the
Marchand schoolyard located south of the railway
tracks. Heading south, almost in the centre of Pr6fon-
taine Street, she passed the truck parked on the north-
west side and then rode onto the railway tracks. It was
then that the accident occurred. The train was travelling
west and the victim was dragged for some distance
before it stopped.

France Vincent said that before the accident she had
neither seen nor heard the approaching train, no doubt
because her view was obstructed by the above-men-
tioned truck.

The locomotive involved in the accident was a shunt-
ing yard locomotive with the engine at the front and the
control cab at the rear, so that the engineer, who was
sitting on the right rear side, could not see anything on
the left side, and vice versa for the fireman, who was
seated on the left side of the cab. This locomotive had no
speed indicator, nor did it have a brake handle within
reach of the fireman, on the left side of the cab. In an
emergency he had to ask his colleague to apply the
brakes.

The three people who were at the rear of the locomo-
tive when the accident occurred were Henri Aubertin,
locomotive engineer, seated on the right side of the cab,
who looked after the operation of the engine; Lonce
Pellerin, locomotive fireman, seated on the left side of
the cab and responsible for supervision; and Roger
Briand, brakeman, who was standing in the car directly
behind the locomotive.

To this summary of the facts, which is fully
supported by the evidence, I wish to add only that
it was within appellant's knowledge that children
frequently played on the railway tracks in the
vicinity of the place where the accident occurred.
The situation was such that the locomotive engi-
neer, Henri Aubertin, who was familiar with the
area where he frequently worked, had developed

comme la locomotive qui a caus6 l'accident, sortent
d'une courbe A pente et longent des bitisses, notamment
celles d'une compagnie de transport.

Au moment de l'accident, il y avait un gros camion
stationn6 en direction sud, du c6t6 nord-ouest de la rue
Pr6fontaine. Selon le t6moin Pellerin, qui 6tait A bord de
la locomotive comme assistant-chauffeur, ce camion
6tait stationn6 A environ 12 pieds de la voie ferr6e A c6t6
du poteau signaleur et lui bloquait la vue.

La victime France Vincent 6tait Ag6e de 11 ans. Elle
demeurait sur la rue Pr6fontaine et lors de l'accident elle
revenait de jouer dans la cour de l'6cole Marchand sise
au sud des voies ferr6es. Alors qu'elle circulait du nord
au sud, A peu prbs au centre de la rue Pr6fontaine, elle
passa A c6t6 du camion stationn6 du c6t6 nord-ouest
pour ensuite s'engager sur la voie ferr6e. C'est A ce
moment que l'accident se produisit. Le convoi de chemin
de fer circulait de l'est A l'ouest et la victime fut train6e
sur une certaine distance avant I'arrt du convoi.

France Vincent a affirm6 qu'avant l'accident elle
n'avait ni vu ni entendu le convoi qui approchait, sans
doute parce que sa vue 6tait obstru6e par le camion
mentionn6 plus haut.

La locomotive impliqu6e dans l'accident 6tait une
locomotive de cour de triage avec moteur situ6 A l'avant
et cabine de pilotage A l'arridre, de sorte que le conduc-
teur assis A l'arridre du c~t6 droit ne pouvait voir du c6t6
gauche et vice-versa pour le chauffeur assis du c6t6
gauche de la cabine. Cette locomotive n'avait pas d'indi-
cateur de vitesse et n'avait pas non plus de manette de
freins A la disposition du chauffeur assis A gauche dans
la cabine. En cas d'urgence, il devait demander A son
compagnon d'appliquer les freins.

Les trois personnes qui 6taient A l'arribre de la loco-
motive lors de l'accident 6taient: Henri Aubertin, ing6-
nieur de locomotive, assis du c6t6 droit dans la cabine de
pilotage et qui s'occupait de la conduite de l'engin;
Lonce Pellerin, chauffeur de la locomotive, assis du
c6t6 gauche dans la cabine et pr6pos6 A la surveillance;
Roger Briand, serre-freins, debout dans le wagon imm6-
diatement A l'arribre de la locomotive.

A ce r6sum6 des faits, tout A fait conforme A la
preuve, je veux seulement ajouter qu'A la connais-
sance de l'appelante, des enfants jouaient fr6quem-
ment sur la voie ferr6e aux abords du lieu de
l'accident. La situation 6tait telle que l'ing6nieur
de locomotive, Henri Aubertin, familier avec les
lieux oi il travaillait fr6quemment, avait pris l'ha-
bitude d'utiliser la cloche de la locomotive mime si
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the habit of using the locomotive's bell even
though this measure was prohibited by the City of
Montreal by-laws; his testimony reads in part as
follows:

[TRANSLATION] Q. You do not remember having
seen children?

A. No, because there are so many in that area, I do
not remember.

Q. When you say there are so many in that area,
when you have gone past there over the last two
years, have you often seen children?

A. Yes, many.

Q. Now, when you were approaching Pr6fontaine
Street, did you, as you were in charge, responsible
for the locomotive, did you make any signals, did
you give any signals when you were approaching
the level crossing?

A. Yes, the locomotive's bell was operating.

Q.
A.

Were you required to use the bell?
No, not necessarily. I did this simply as a safety
measure.

Q. Did you use the whistle?
A. No, I didn't use the whistle.

Q. Why didn't you use the whistle?
A. It is prohibited by the city of Montreal by-laws.

Q. Did the by-laws, to your knowledge, also mention
the bell?

A. Absolutely.

Q. And if.I understand correctly, you yourself used
the bell anyway?

A. Yes, because in that area there are always chil-
dren on the tracks. We use the locomotive's bell as
a safeguard.

Respondent, who was seriously injured in this
accident and suffers from a permanent partial
disability, sued appellant in damages for $101,280.
The case was heard by a judge and jury. The jury
rendered a verdict of contributory negligence
whereby it assigned 95 per cent of the liability to
appellant and 5 per cent to respondent. The jury
also assessed the damage suffered by respondent at
$100,780. The jury's verdict reads as follows:

cette mesure de prudence 6tait interdite par les
r6glements de la ville de Montr6al; il a notamment
t6moign6 comme suit:

Q. Vous ne vous souvenez pas d'avoir vu d'enfants?

R. Non, parce qu'il y en a tellement dans ce coin-lA,
je ne m'en souviens pas.

Q. Quand vous dites qu'il y en a tellement dans ce
coin-lA, lorsque vous Etes pass6 depuis 2 ans, vous
avez souvent vu des enfants?

R. Oui, beaucoup.

Q. Maintenant, en approchant de la rue Pr6fontaine,
est-ce que vous, qui 6tiez en charge, IA, responsa-
ble de la locomotive, vous avez fait des signaux
quelconques, vous avez donn6 des signaux quelcon-
ques en approchant du passage A niveau?

R. Oui, la cloche de la locomotive 6tait en fonction.

Q.
R.

ttiez-vous oblig6 de vous servir de la cloche?
Non, pas n6cessairement. Je faisais simplement ga
comme mesure de s~curit6.

Q. Est-ce que vous avez utilis6 le sifflet?
R. Non, je n'ai pas utilis6 le sifflet.

Q. Pourquoi vous n'avez pas utilis6 le sifflet?
R. 11 est interdit par les r6glements de la Ville de

Montr6al.

Q. Est-ce que les r~glements, A votre connaissance,
mentionnent 6galement la cloche?

R. Absolument.

Q. Et si je comprends bien, vous vous serviez quand
m~me de la cloche vous-m~me?

R. Oui, parce que dans ce secteur, il y a toujours des
enfants qui sont sur la voie. Comme mesure de
pr6caution, on se sert de la cloche de la
locomotive.

Gri6vement bless6e au cours de cet accident et
atteinte d'une incapacit6 partielle permanente,
l'intim6e a poursuivi I'appelante en dommages-
int6r~ts pour un montant de $101,280. La cause a
6t6 instruite devant un juge et un jury. Le jury a
rendu un verdict de n6gligence commune par
lequel il imputait 95 pour cent de la responsabilit6
A I'appelante et 5 pour cent A l'intimbe; le jury a
6galement 6valu6 les dommages subis par l'intimbe
a la somme de $100,780. Le verdict du jury se lit
comme suit:
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[TRANSLATION]

TO BE SUBMITTED TO THE JURY

1-On or about April 15, 1964, at about 4:40 p.m., was
France Vincent, the minor daughter of plaintiff
Jean-Guy Vincent, involved in a collision with a train
at the level crossing on Pr6fontaine Street in
Montreal?

A. Yes-unanimous

2-Was the said train at the time under the care and
supervision of the employees of defendant, the
Canadian National Railways, who were at the time
performing the duties for which they were
employed?

A. Yes-unanimous

3-Was the accident solely and exclusively attributable
to the actions or omissions of defendant itself and of
its employees in charge of the locomotive? If the
answer is yes, state what these actions or omissions
consisted of. (Please give all necessary details, in
each of the above two cases, where appropriate.)

A. No-5 to I

4-Was the accident solely and exclusively attributable
to the actions or omissions of France Vincent? If the
answer is yes, state what these actions or omissions
consisted of. (Please give all necessary details.)

A. No-unanimous

5-If you have answered no to both preceding questions,
was the accident attributable in part to the actions or
omissions of the defendant itself and of its employees
in charge of the locomotive and also in part to those
of France Vincent? If the answer is yes, state what
these deeds, actions or omissions of each of the above
parties consisted of, giving all necessary details.

A. Yes-5 to I

Defendant:

We think that in view of the densely populated area,
right near a school with the train coming out of an
inclined curve, maximum safety measures should
have been taken. To this must be added the fact that
it was impossible for Mr. Pellerin to apply the
brakes, and the lack of a speed indicator.

Even though Pellerin's view was obstructed by the
truck, he continued on without ascertaining whether
the tracks were clear, relying solely on the small
white light.

A ETRE SOUMISES AU JURY

1-LS ou vers le 15 avril 1964, vers 4.40 p.m. France
Vincent, fille mineure du demandeur Jean-Guy Vin-
cent, a-t-elle 6t6 impliqu6e dans une collision avec un
train au passage A niveau de la rue Pr6fontaine A
Montr6al?

R. Oui-unanime

2-Ledit train 6tait-il alors sous la garde et la direction
des employs de la d6fenderesse, Les Chemins de Fer
Nationaux du Canada, alors dans l'ex6cution des
fonctions pour lesquelles ils 6taient employ6s?

R. Oui-unanime

3-L'accident est-il uniquement et exclusivement attri-
buable aux faits, agissements ou omissions, tant de la
d6fenderesse elle-mime que de ses employ6s en
charge de la locomotive? Dans l'affirmative, dites en
quoi ont consist6 ces faits, agissements ou omissions.
(Pr6cisez, s.v.p., en donnant tous les d6tails n6cessai-
res, et ce dans chacun des deux cas ci dessus, s'il y a
lieu.

R. Non-5 A 1

4-L'accident est-il uniquement et exclusivement attri-
buable aux faits, agissements ou omissions de France
Vincent? Dans l'affirmative, dites en quoi ont con-
sist6 ces faits, agissements ou omissions. (Pr6cisez,
s.v.p., en donnant tous les d6tails n6cessaires.)

R. Non-unanime

5-Si vous avez r6pondu non A l'une et l'autre des deux
questions pr6c6dentes, I'accident est-il attribuable en
partie aux faits, agissements ou omissions, tant de la
d6fenderesse elle-mime que de ses employ6s en
charge de la locomotive, et aussi en partie A ceux de
France Vincent? Dans l'affirmative, dites en quoi
ont consist6 ces faits, agissements ou omissions de
chacune des parties ci-dessus, en donnant tous les
d6tails n6cessaires.

R. Oui-5 A I

D6fenderesse:

Nous croyons qu'en raison du secteur trbs populeux,
en plein milieu scolaire, le train sortant d'une courbe
A pente, des mesures de s6curit6 maximum auraient
dii etre prises. Il faut ajouter de plus l'impossibilit6
de freinage de la part de M. Pellerin, le manque
d'indicateur de vitesse.

M8me si la visibilit6 de Pellerin est obstru6e par le
camion, il continue sa route sans vErifier si la voie est
libre, se fiant uniquement A la petite lumibre
blanche.
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We think that in the circumstances the person
responsible for safety should have instructed Mr.
Briand or someone else to ascertain whether the
tracks were clear after stopping the train.

Plaintiff:

We have found a lack of care and attention on the
part of France Vincent.

6-If you have answered yes to the preceding question,
state in what proportion the two parties should be
held liable for the amount of damages suffered by
the plaintiff.
A. Defendant 95 per cent; France Vincent 5 per
cent-4 to 2

7-Did plaintiff, in his capacity as tutor of his minor
daughter, suffer or will he suffer damage as a conse-
quence of this accident? If so, state what this
damage consisted of or will consist of, and how much
you are awarding for:
(a) Expenses and disbursements for doctors and

hospitals:
$780.00 unanimous

(b) Future medical expenses (double prostheses):
$15,000.00 unanimous

(c) Esthetic damage:
$10,000.00 4 to 2

(d) Physical pain and suffering:
$5,000.00 unanimous

(e) Inconvenience and loss of enjoyment of life:
$10,000.00 unanimous

(f) Permanent partial disability:
$60,000.00 unanimous

Additional answers of the jurors in reply to the
request from the Court for particulars concerning
the verdict.

THE COURT:

In my view, there is a certain lack of precision regard-
ing something which has been mentioned here, namely
the lack of a speed indicator. I feel compelled to ask you
to retire and specify whether, on the basis of the facts
proved, notwithstanding what you noted there, the lack
of a speed indicator, whether the speed was-whether
you have determined on the basis of the evidence what
the speed was, and to let us know.

There is perhaps another ambiguity when you say:

We think that in the circumstances the person respon-
sible for safety should have instructed Mr. Briand or
someone else to ascertain whether the tracks were clear
after stopping the train. Do you mean after the accident
or before?

Nous croyons dans les circonstances que le pr6pos6 A
la s6curit6 aurait dfi charger M. Briand ou autre de
v6rifier si la voie est claire apr6s avoir fait arrater le
train.

Demandeur:

De la part de France Vincent nous avons constat6 un
manque de pr6caution et d'attention.

6-Si vous avez r6pondu dans I'affirmative A la question
pr6c6dente, dites dans quelle proportion les deux
parties doivent 8tre tenues responsables du montant
des dommages subis par le demandeur.
R. D6fenderesse 95%; France Vincent 5%-4 A 2

7-Le demandeur, en sa qualit6 de tuteur A sa fille
mineure, a-t-il subi ou subira-t-il des dommages
comme cons6quence de cette accident? Si oui, dites
en quoi ont consist6 et en quoi consisteront ces
dommages, et combien vous attribuez pour:

a) D6penses et d6bours6s pour m6decins et
h6pitaux:

$780.00 unanime
b) Frais m6dicaux futurs (prothbses bilat6rales):

$15,000.00 unanime
c) Pr6judice esth6tique:

$10,000.00 4 A 2
d) Douleurs et souffrances physiques:

$5,000.00 unanime
e) Inconv6nients et privations des jouissances de la

vie:
$10,000.00 unanime

f) Incapacit6 partielle permanente:
$60,000.00 unanime

R~ponses suppl~mentaires des jur6s en r6ponse A la
demande de pr6cision du tribunal, relativement au
verdict.

LA COUR:

Dans mon esprit A moi, une certaine impr6cision r6gne
A l'6gard de quelque chose qui est mentionn6 ici, A savoir
le manque d'indicateur de vitesse. Je me vois contraint
de vous demander de vous retirez et puis de pr6ciser si,
d'aprbs les faits prouv6s, nonobstant ce que vous avez
relev6 IA, le manque d'indicateur de vitesse, s'il y a eu
vitesse, si vous en Etes arriv6s A d6terminer d'aprbs la
preuve quelle 6tait la vitesse et nous en faire part.

11 y a peut-Etre aussi une autre ambiguit6 quand vous
dites:

Nous croyons dans les circonstances que le pr6pos6 A
la s6curit6 aurait dii charger M. Briand ou autre de
virifier si la voie est claire apr~s avoir fait arrater le
train. Voulez-vous dire aprbs l'accident ou avant?
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JUROR NO. 2-C. Brien replied:
Before the accident.

THE COURT:

For the speed, is it necessary for you to retire to
discuss it or can you tell us what you found in the
evidence concerning the speed?

JUROR NO. 5-C. A. Charette, answered:
That is to say, the train was doing 5 to 10 miles an

hour but since there is no speed indicator it was not
possible to determine the speed of the train. One of the
employees of Canadian National testified that there was
no speed indicator on that train.

THE COURT:

Does this represent your views?

JUROR No. 4-R. Labelle, answered:
The person in charge of safety-we are speaking of

Mr. Pellerin. We should perhaps have said Mr. Pellerin.

THE COURT:

That is clear from the evidence.

Following this verdict, respondent asked that
judgment be given in accordance with the verdict
while appellant asked that the verdict be set aside.

In a judgment on September 22, 1970, the
Superior Court (Nadeau J.) accepted the assess-
ment of damages made by the jury but changed
the apportionment of liability by increasing
respondent's share to 45 per cent; appellant was
accordingly condemned to pay respondent the sum
of $55,429 with interest and costs.

The judgment of the Superior Court reads in
part as follows:

[TRANSLATION] WHEREAS the jurors blamed defend-
ant's employees for a certain number of faults;

WHEREAS this verdict does not seem unreasonable
from the point of view of the existence of liability on the
part of defendant, in the special circumstances disclosed
by the evidence;

WHEREAS, however, the jurors committed an error in
the apportionment of the liability, and the verdict, which
imposed 95 per cent of the liability on defendant and
only 5 per cent on plaintiffs ward, cannot be justified in
law;

WHEREAS in order to remain in keeping with the
spirit of the verdict, a greater share of the liability must
nevertheless be attributed to defendant than to plain-
tiff's ward; and whereas the Court believes it should

LE JURP NO. 2-C. Brien r6pond:
Avant l'accident.

LA COUR:

Pour Ia vitesse est-ce qu'il est necessaire que vous vous
retiriez pour en discuter ou si vous pouvez nous faire
part de ce que vous avez relev6 dans Ia preuve au sujet
de Ia vitesse?

LE JURE NO. 5-C. A. Charette r6pond:
C'est-A-dire .. . qu'on a ... que le train faisait 5 A 10

milles A l'heure mais comme il n'y a pas d'indicateur de
vitesse on a pas pu d6terminer Ia vitesse de ce train IA.
Un des employ6s du Canadien National est venu prou-
ver qu'il n'y avait pas d'indicateur de vitesse sur ce train
Ia.
LA COUR:

(a rencontre vos vues?

LE JURE No 4-R. Labelle r6pond:
Le pr6pos6 A Ia s6curit6, c'est de M. Pellerin qu'on

parle. On aurait dfi peut-Etre dire M. Pellerin.

LA COUR:

(a d6coule de Ia preuve.

A Ia suite de ce verdict, l'intim6e a demand6 que
jugement soit rendu conform6ment A celui-ci alors
que l'appelante a demand6 qu'il soit mis de c6t6.

Par jugement du 22 septembre 1970, Ia Cour
superieure (le juge Nadeau) acceptait l'6valuation
des dommages faite par jury, mais modifiait le
partage de responsabilit6 en augmentant Ia part de
l'intim6e A 45 pour cent; I'appelante 6tait en cons6-

quence condamn6e A payer A l'intimbe Ia somme
de $55,429 avec intrits et d6pens.

Le jugement de Ia Cour sup6rieure se lit en
partie comme suit:

CONSIDtRANT les fautes relev6es par les jur6s A Ia
charge des pr6pos6s de Ia d6fenderesse;

CONSIDERANT que ce verdict ne parait pas d6raison-
nable au point de vue de l'existence d'une responsabilit6
A Ia charge de Ia d6fenderesse, dans les circonstances
sp6ciales rv616es par Ia preuve;

CONSIDERANT par ailleurs qu'il y a erreur commise
par les jur6s dans Ia d6termination des pourcentages de
responsabilit6 et que le verdict, qui impose 95% de
responsabilit6 A Ia charge de Ia d6fenderesse et seule-
ment 5% A Ia charge de Ia pupille du demandeur, ne
peut 16galement se justifier;

CONSIDPRANT que pour rester dans l'esprit du verdict
il faille quand mame attribuer une part plus grande de
responsabilit6 A Ia d6fenderesse qu'A Ia pupille du
demandeur; que le tribunal croit devoir 6tablir les pro-
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establish the following proportions: 55 per cent of the
liability on defendant and 45 per cent on plaintiffs
ward;

WHEREAS even if the damages awarded appear high,
they are not so high that the Court should intervene to
reduce them;

FOR THESE REASONS:

Rendering judgment in accordance with the verdict,
but changing it from the point of view of the apportion-
ment of liability, ALLOWS the action in part and
CONDEMNS defendant, the Canadian National Rail-
ways, to pay plaintiff es qualiti the sum of $55,429.00
with interest from the date of service of the action, and
costs.

This judgment of the Superior Court was upheld
by a majority of the Court of Appeal. Turgeon
J.A., whose opinion was concurred in by Kaufman
J.A., did not think that [TRANSLATION] "the ver-
dict is so unreasonable and unjust that no jury
could reasonably have rendered it having con-
sidered all the evidence"; in his view, [TRANSLA-

TION] "the mere fact that a judge would have
found that certain acts performed by appellant's
employees were not a fault, while the jury decided
otherwise, does not constitute a sufficient ground
for setting aside the verdict, . ...

Chief Justice Tremblay, on the other hand,
would have allowed the appeal and set aside the
judgment of the Superior Court because, in his
opinion, [TRANSLATION] "the acts and omissions
for which appellant and its employees were held
liable by the verdict do not, in law, constitute
faults" and because, as it would have been held by
this Court in Canadian National Railways v.
Lancia2, [TRANSLATION] "it is for the judge, not
the jury, to determine whether an act or omission
constitutes a fault".

It must be said at the outset that, under the
verdict, appellant is not held liable by reason of
any breach of the Railway Act (R.S.C. 1970, c.
R-2) or of the regulations of the Canadian Trans-
port Commission. The issue is rather whether
appellant can be found guilty of negligence under
arts. 1053 et seq. of the Civil Code, although it
complied with all the special statutory and regula-
tory provisions to which it is subject. The special

2 [19491 S.C.R. 177.

portions suivantes: 55% de responsabilit6 A la charge de
la d6fenderesse, et 45% A la charge de la pupille du
demandeur;

CONSIDtRANT que m~me si les dommages-int6r~ts
attribu6s paraissent 6lev6s, ils ne le sont pas A un point
tel que le tribunal doive intervenir pour les r6duire;

PAR CES MOTIFS:

Rendant jugement suivant le verdict, mais en le modi-
fiant au point de vue des proportions dans le partage des
responsabilit6s, ACCUEILLE en partie l'action et
CONDAMNE la d6fenderesse, Les Chemins de Fer
Nationaux du Canada, A payer au demandeur 6s qualit6
la somme de $55,429.00 avec int6r8ts A compter de la
signification de I'action, et les d6pens.

Ce jugement de la Cour sup6rieure a 6 con-
firm6 majoritairement par la Cour d'appel. Le
juge Turgeon, dont l'opinion est partag6e par le
juge Kaufman, ne croit pas que ale verdict soit A ce
point d6raisonnable et injuste, qu'aucun jury en
examinant toute la preuve n'aurait pu raisonnable-
ment le rendres; selon lui, aLe seul fait qu'un juge
aurait trouv6 certains actes pos6s par les pr6pos6s
de l'appelante comme ne constituant pas des 616-
ments de faute alors que le jury a d6cid6 autre-
ment, ne constitue pas un motif suffisant pour
6carter un verdict, . . .) .

Par ailleurs, le juge en chef Tremblay aurait
accueilli I'appel et infirm6 le jugement de la Cour
superieure parce que, A son avis, ales actes et
omissions que le verdict reproche A l'appelante et A
ses employ6s ne constituent pas des fautes en droita
et que, ainsi qu'il aurait 6t6 d6cid6 par cette Cour
dans l'arrat Les Chemins de fer nationaux du
Canada c. Lancia2, ail appartient au juge et non au
jury de d6terminer si un acte ou une omission
constituent une fauteo.

II faut dire d6s maintenant que le verdict ne
reproche A l'appelante aucune violation de la Loi
sur les chemins defer, (S.C.R., 1970, chap. R-2)
ou des ordonnances de la Commission canadienne
des transports. 11 s'agit plut6t de savoir si l'appe-
lante, mime si elle a observ6 toutes les prescrip-
tions statutaires ou r6glementaires sp6ciales aux-
quelles elle est assujettie ne s'est pas n6anmoins
rendue coupable de n6gligence au sens des art.

2 [1949] R.C.S. 177.
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provisions governing appellant certainly do not
have the effect of exempting it from the ordinary
law of civil liability. Savatier in TraitW de la
responsabiliti civile en droit frangais, Vol. 1, No.
181, at p. 225, said the following on this point:

[TRANSLATION] 181. Fault despite compliance with
regulations.

When the regulatory authority intervenes to prescribe
certain safeguards, it does so in the interest of third
parties, not to their detriment. Except where otherwise
provided, the precautions it is prescribing must therefore
be viewed as being in no way exhaustive, and as not
preventing those subject to the regulation from being
also bound, apart from it, by any other obligations to
exercise prudence.

This principle was unanimously accepted by this
Court in Gagni v. Coti , where the issue was
whether driving an animal-drawn vehicle at night
without a light or a reflector constituted negli-
gence even though the Highway Code did not
impose any such obligation for this type of vehicle.
Speaking for the Court, Pigeon J. indicated clearly
the distinction between a breach of a regulation
and a civil fault; referring to the Highway Code,
he said inter alia at p. 28:

... the new provisions ... required red lights in the rear
of automobiles and trailers and a red light or a reflector
in the rear of all bicycles and tricycles, but included no
such requirement for animal-drawn vehicles.

Does this mean that driving at night a horse-drawn
vehicle without a light or reflector cannot be considered
as negligence? I do not think so. To hold this to be
negligent is not, as was suggested, to usurp the functions
of the legislature and to create an obligation that it has
always refused to impose. Although extremely important
from the point of view of civil responsibility, the section
of the Highway Code is, essentially, a statutory provi-
sion to which a penalty is attached. Until such time as
the legislature adds to it a provision applicable to cases
such as the one before us, the police will obviously be
unable to issue tickets in such cases and the courts of
summary jurisdiction will be unable to impose penalties.
This does not mean that the civil courts are not entitled
to consider that a fault has been committed, because the

3 [1970] S.C.R. 25.

1053 et suivants du C.c. Les dispositions particu-
lires qui r6gissent I'appelante n'ont certes pas
pour effet de la soustraire au r6gime de droit
commun en matibre de responsabilit6 civile. Sava-
tier, Traiti de la responsabiliti civile en droit
frangais, t. 1, no 181, A la p. 225, s'exprime comme
suit sur ce point:

181. La faute en d6pit de l'observation des r6glements.

Quand I'autorit6 r6glementaire intervient pour pres-
crire certaines mesures de pr6caution, elle le fait dans
l'intbrit des tiers, et non pas A leur pr6judice. Sauf
disposition contraire du texte, on doit donc consid6rer
que les pr6cautions qu'elle prescrit ne sont nullement
limitatives, et n'empichent pas les personnes soumises
au r6glement d'Etre 6galement tenues, en dehors de lui,
de toutes autres obligations de prudence.

Ce principe a t retenu par cette Cour dans
l'arr~t unanime Gagni c. C6t03 , oat il s'agissait de
savoir si le fait de circuler la nuit avec une traction
animale d6pourvue d'un feu ou d'un r6flecteur
constituait une faute civile bien que le Code de la
route n'imposit pas semblable obligation pour ce
type de v6hicule. Parlant pour la Cour, I'honorable
juge Pigeon fait bien voir la distinction entre la
faute r6glementaire et la faute civile; se r6f6rant
au Code de la route, il dit notamment A la p. 28:

... le nouveau texte prescrit des feux rouges A l'arribre
des v6hicules automobiles et remorques et exige aussi un
feu rouge ou un r6flecteur A l'arribre de tout bicycle ou
tricycle, mais il ne pr6voit rien de tel pour les v6hicules A
traction animale.

Faut-il en conclure que le fait de circuler la nuit avec
une voiture A traction animale d6pourvue d'un feu ou
d'un r6flecteur ne saurait constituer une faute? Je ne le
crois pas. I ne s'agit pas, comme on le suggbre, de se
substituer A la l6gislature pour cr6er une obligation que
cette dernibre s'est toujours refus6e A imposer. Sans
m6connaitre sa trds grande importance du point de vue
de la responsabilit6 civile, l'article du Code de la route
est essentiellement une disposition r6glementaire sanc-
tionn6e par une p6nalit6. 11 est 6vident que tant que la
16gislature n'y ajoutera pas une disposition applicable au
cas dont il s'agit, les gendarmes ne pourront pas dresser
de contraventions A ce sujet et les tribunaux correction-
nels ne pourront pas imposer de peines. Cela ne signifie
pas que les tribunaux civils ne peuvent pas juger qu'il y

[1970] R.C.S. 25.
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statutory provisions do not mention all the obligations
incumbent upon the citizens.

Moreover, s. 342(4) of the Railway Act (R.S.C.
1970, c. R-2) confirms this point of view. The
situation is both accurately and concisely
described by Casey J.A.: "Compliance with all the
regulations does not necessarily mean that Appel-
lant would escape responsibility under C.C. 1053"
(Canadian National Railway Co. v. Ashby4, at p.
595).

Thus, even though it has been established that
appellant did not breach any statute or regulation,
there remains to determine whether appellant was
guilty of a quasi-delict which would make it liable
to respondent. According to Mazeaud and Tunc
(Responsabilit civile dilictuelle et contractuelle,
(6th ed.) Vol. 1, No. 439, at pp. 504 and 505), a
quasi-delictual fault is an error in conduct which
would not have been committed by a reasonable
person concerned about the interests of others and
placed in the same external situation as the person
who caused the damage.

In the case at bar, to determine whether appel-
lant committed a fault, we must compare its con-
duct to that of "a reasonable person, concerned
about the interests of others, and placed in the
same external situation"; the issue is, in short,
whether appellant behaved like a prudent and
reasonable person, aware of its obligations both
toward its clients and toward the public, and
taking into account the danger posed by some of
its facilities.

It is from this point of view that we must decide
whether the jury's verdict should be set aside and
the action dismissed.

The great weight that attaches to a verdict is
well-known; it has often been said that the jury is
sovereign. Its decision may not be quashed by the
Court for the sole reason that it would have come
to a different conclusion; the verdict is binding on

[1976] C.A. 594.

a faute car les dispositions r6glementaires n'6puisent pas
la liste des obligations qui incombent aux citoyens.

D'ailleurs, le par. 342(4) de la Loi sur les
chemins de fer, (S.R.C., 1970, chap. R-2) con-
firme ce point de vue. La situation est donc celle
qu'a d6crite le juge Casey avec autant de pr6cision
que de concision: [TRADUCTION] (Le fait que
l'appelante se soit conformbe A tous les r6glements
ne la libere pas automatiquement de sa responsabi-
lit6 en vertu de l'art. 1053 C.c., (Cie des Chemins
de fer nationaux du Canada c. Ashby4, A la p.
595).

Donc, mime s'il est acquis que l'appelante n'a
viol6 aucune disposition statutaire ou r6glemen-
taire, la question demeure de savoir si elle ne s'est
pas rendue coupable d'un quasi-d6lit susceptible
d'engager sa responsabilit6 A l'6gard de l'intimbe.
Selon Mazeaud et Tunc (Responsabiliti civile
dilictuelle et contractuelle, (60 6d.) t. 1, no 439,
aux pp. 504 et 505), la faute quasi-d6lictuelle est
une erreur de conduite telle qu'elle n'aurait pas 6t6
commise par une personne avis6e et soucieuse des
inthrits d'autrui plac6e dans les mimes circons-
tances externes que l'auteur du dommage.

Pour d6terminer si, dans l'esp~ce, I'appelante a
commis une faute, il faut comparer sa conduite
avec celle qu'aurait tenue aune personne avis6e et
soucieuse des int6r8ts d'autrui plac6e dans les
memes circonstances externess; il s'agit en somme
de savoir si l'appelante s'est conduite comme une
personne prudente et raisonnable, consciente A la
fois de ses obligations A l'6gard de sa clientele
comme A l'6gard du public en g6n6ral, et tenant
compte du danger que pr6sentent certaines de ses
installations.

C'est dans ce contexte qu'il faut voir si le verdict
du jury doit 6tre mis de c6t6 et l'action rejet6e.

Chacun connait toute l'autorit6 qui s'attache A
un verdict; l'on a souvent dit que le jury est
souverain. Sa d6cision ne peut 8tre cass6e par le
tribunal pour la seule raison que celui-ci en serait
venu A une conclusion diff6rente; le verdict lie le

4 [1976] C.A. 594.
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the Court unless it is unreasonable. (art. 380
C.C.P.).

However, it is certain that the verdict of the jury
carries such weight only inasmuch as the jury has
acted within its competence.

The function of the jury is to decide the facts;
that of the judge is to state the law. Article 363
C.C.P. is clear on this point:
363. The jury can only decide pure questions of fact, in
the light of the evidence admitted by the judge; every-
thing relating to the law is under the sole authority of
the judge.

The rule stated in this article is not different
from that which existed under the old Code
(Vachon v. Pouliot5 ) or from that in effect at
common law.

In order to determine the weight to be given to
the verdict in the case at bar, it is necessary to
distinguish between a question of fact and a ques-
tion of law. Where the issue is as to whether there
has been a quasi-delict, it is up to the judge to lay
down the criterion that will be used to determine
whether there has been fault; this is undoubtedly a
question of law. In some cases the criterion is
specific and rigorously objective; it is factual; this
is the case, for example, where the law prescribes a
specific requirement that can be easily measured:
the maximum speed limit is 40 km an hour, all
vehicles must stop at a red light, headlights must
be turned on after sundown, and so on. In such
circumstances the jury's function is essentially to
tell the judge whether these requirements of the
law have been complied with, it is simply to estab-
lish the facts.

However, the role of the jury is much broader,
in my view, where the criterion that is to be used
to determine whether there has been a quasi-delict
is, as in the case at bar, the conduct of a prudent
and reasonable man. In this case, while it is up to
the judge to explain to the jury what is meant by
this prudent and reasonable man whose behaviour
is to be used as a criterion, it is up to the jury, on

[1970] C.A. 964.

tribunal A moins qu'il ne soit d6raisonnable (art.
380 C.p.c.).

Mais il est bien certain que le verdict du jury ne
jouit de cette autorit6 que dans la mesure oi le
jury s'est prononc6 sur une matibre de sa
comp6tence.

Or, le rble du jury est de se prononcer sur les
faits; celui du juge est de dire le droit. L'article
363 C.p.c. est clair sur ce point:
363. Le jury ne peut prononcer que sur les simples
questions de fait, et d'aprbs la preuve admise par le juge;
tout ce qui rel6ve du droit est du domaine exclusif de ce
dernier.

La r6gle pos6e par cet article n'est d'ailleurs pas
diffbrente de celle qui existait sous l'ancien Code
(Vachon c. Pouliot 5) non plus que de celle qui est
en vigueur sous le r6gime de la common law.

Pour juger du poids du verdict qui a 6t6 rendu
dans la pr6sente esp6ce, il faut n6cessairement
pr6ciser ce qu'est une question de fait par opposi-
tion A une question de droit. Lorsqu'il s'agit de
d6terminer s'il y a eu quasi-d6lit, il appartient au
juge de prescrire le critbre qui servira A juger s'il y
a eu faute; c'est IA, A n'en pas douter, une question
de droit. Dans certains cas, le critbre est sp6cifique
et rigoureusement objectif; il est factuel; il en est
ainsi, par exemple, lorsque la loi prescrit une ligne
de conduite pr6cise qu'il est facile de mesurer; la
vitesse ne doit pas exc6der 40 km A l'heure, I'arrat
est obligatoire si le feu de circulation est rouge, les
phares doivent 8tre allumbs aprbs le coucher du
soleil, etc. Dans de telles circonstances, le r6le du
jury est essentiellement de dire au juge si ces
prescriptions de la loi ont 6t6 observ6es. Dans ce
cas, le jury ne fait en somme que constater les
6v6nements qui se sont produits.

Mais le rdle du jury est, selon moi, beaucoup
plus large lorsque le critbre qui doit servir A d6ter-
miner s'il y a eu quasi-d6lit est, comme dans la
pr6sente esp6ce, celui de la conduite de l'homme
prudent et raisonnable. Dans ce cas, s'il appartient
au juge d'expliquer au jury ce que l'on entend par
cet homme prudent et raisonnable dont la conduite
doit servir de critbre, il appartient par contre au

s [1970] C.A. 964.
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the other hand, to decide whether the conduct of
the party being sued meets the requirements of
this criterion. The role of the jury then is not
merely to establish the facts; it must also say
whether the conduct of the defendant was that of a
prudent and reasonable person which necessarily
implies that the jury must determine how, in the
circumstances of a given case, a prudent and
reasonable person would have acted; it must trans-
late this objective and theoritical criterion into
concrete terms.

It does not follow, however, that the jury, when
exercising this broad function, has absolute au-
thority; its authority is the same as when it merely
establishes the facts; in either case its verdict will
be set aside if it is unreasonable. A jury can no
more create a fault than it can create a fact.
Whether the jury's task is to establish the facts or
to decide whether the defendant has behaved like a
prudent and reasonable person concerned about
the interests of others, the jury cannot create
something which does not exist.

The criterion of a "reasonable person concerned
about the interests of others" referred to by
Mazeaud in his definition of a quasi-delict pur-
ports to be objective; owing to its highly theoretical
character, however, this criterion necessarily
becomes partially subjective in its practical
application. Everyone does not have the same per-
ception of the conduct of a reasonable man; some
require a higher degree of foresight and prudence
than others. The criterion that must be used in
determining whether there has been fault is, in
practice, variable: a fault will exist or not depend-
ing on the concept of the prudent and reasonable
man that will be used by each person called upon
the judge the conduct of the author of the damage.

The idea of the prudent and reasonable man
held by the jury which has to decide whether there
has been a quasi-delict will not necessarily be that
of the judge. There are two possible situations.
First there is the case where the divergence be-
tween the views of the jury and those of the judge
consists only in a slight difference in the degree of
prudence and foresight of a prudent and reason-
able man. In this case the judge is bound by the
authority of the verdict as if this were an apprecia-

jury de d6cider si la conduite de la partie recher-
ch6e en responsabilit6 rencontre les normes de ce
critbre. Le rble du jury n'est donc plus seulement
de constater les 6v6nements, il lui faut 6galement
dire si la conduite de la partie d6fenderesse a 6t6
celle d'une personne prudente et raisonnable; ceci
implique n6cessairement que le jury doit d6termi-
ner comment, dans les circonstances d'une esp6ce
donn6e, aurait agi une personne prudente et rai-
sonnable; il doit traduire de fagon concrete ce
critbre objectif et thborique.

II ne faudrait cependant pas croire qu'en exer-
gant cette fonction 6tendue, le jury jouit d'une
autorit6 absolue; son autorit6 est la m~me que
lorsqu'il se borne A constater matbriellement des
faits: dans un cas comme dans l'autre, son verdict
sera mis de c6t6 s'il est d6raisonnable. Un jury ne
peut davantage cr6er une faute qu'il ne peut cr~er
un fait. Qu'il s'agisse de constater un fait ou de
d6cider si une partie a eu la conduite d'une per-
sonne prudente et raisonnable, le jury ne peut
donner une existence d ce qui n'existe pas.

Le critbre de la "personne avis6e et soucieuse
des int6rits d'autrui" dont parle Mazeaud dans sa
d6finition du quasi-d6lit se veut objectif; cepen-
dant, A cause de son caractbre hautement th6ori-
que, ce critbre devient n6cessairement partielle-
ment subjectif dans son application pratique.
L'image que chacun se fait de la conduite de
l'homme avis6 n'est pas identique; certains exigent
un degr6 de pr6voyance et de prudence plus 6lev6
que d'autres. Le critbre qui doit servir A la d6ter-
mination de l'existence de la faute est, en pratique,
variable: une faute existe ou n'existe pas suivant la
conception de l'homme prudent et raisonnable qui
possbde celui qui est appel6 d juger la conduite de
l'auteur du dommage.

La conception de l'homme prudent et raisonna-
ble qui sera celle du jury appel6 A se prononcer sur
l'existence d'un quasi-d6lit ne sera pas n6cessaire-
ment celle du juge. Deux situations sont alors
possibles. 11 y a d'abord le cas oai la divergence de
vues entre le jury et le juge n'en est une que de
nuance dans le degr6 de prudence et de pr6voyance
de l'homme prudent et raisonnable. Dans ce cas, le
juge est li par l'autorit6 du verdict comme s'il
s'agissait de l'appr6ciation de faits purement mat6-
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tion of purely material facts; in this limited sense,
the question of whether someone has been negli-
gent can be considered as a question of fact. Then
there is the case where the difference in opinion is
much more fundamental: the wrongful acts which
the jury is blaming on the author of the damage
cannot in law constitute a fault capable of making
the party civilly liable, either because there is no
causal link between the acts in question and the
damage, or because the acts in question indicate
the adoption of a criterion of prudence and fore-
sight which is unreasonable, for example because
it is too stringent or too lenient. In such a situation
the effect of the verdict is effectively to transform
a conduct which is clearly not wrongful into a
wrongful conduct, or of creating a causal link
where there is none, or vice versa: the verdict is in
fact unreasonable, it must therefore be set aside.

This interpretation of the role of the jury and
the authority of its verdict seems to me to accord
with both doctrine and case law. Fleming (The
Law of Torts, 5th ed., at p. 107) wrote as follows:

It is for the court .. . to lay down in general terms the
standard of care by which to measure the defendant's
conduct; it is for the jury to translate the general into a
particular standard suitable for the case in hand and to
decide whether that standard has been attained.

Further, at pp. 292 and 293, the same author
expressed the same idea as follows:

In truth, the jury's function is twofold, partaking in
the determination of legal consequences no less than of
facts. For, aside from its traditional task of weighing the
evidence as to facts alleged to give rise to liability, the
jury participates in significant measure in settling the
legal consequences flowing from the facts thus ascer-
tained. For instance, it falls within their province to
translate the metaphysical standard of the reasonable
and prudent man into a concrete standard applicable to
the particular case before them and, in that light, to
decide whether the defendant failed to conform. This
process involves not a determination of fact, but the
formulation of a value judgment or norm which is
qualitatively of almost equal significance to the enuncia-
tion of a rule of law by the court. The only difference
between them is that the jury's evaluation is decisive

riels. C'est dans ce sens limit6 que la question de
savoir si une personne a 6t6 n6gligente peut &re
consid6r6e comme une question de faits. 11 y a
ensuite le cas oi la divergence de vues est beau-
coup plus fondamentale: les faits reproch6s par le
jury A l'auteur du dommage ne peuvent en droit
constituer une faute susceptible d'engager la res-
ponsabilit6 civile de la partie, soit parce qu'il n'y a
aucun lien de causalit6 entre les faits reproch6s et
les dommages subis, soit parce que les faits repro-
ch6s t6moignent de l'adoption d'un critbre de pru-
dence et de pr6voyance qui est d6raisonnable, par
exemple parce qu'il serait trop s6v6re ou trop
indulgent. Dans cette situation, le verdict a v6rita-
blement pour effet de transformer en conduite
fautive une conduite qui ne l'est clairement pas ou
de cr~er un lien de causalit6 1d o6 il n'en existe pas,
ou inversement: le verdict est v~ritablement d6rai-
sonnable, il doit etre mis de c~t6.

Cette interpr6tation du rble du jury et de l'auto-
ritE de son verdict m'apparait conforme, tant A la
doctrine qu'd la jurisprudence. Fleming (The law
of Torts, 51 6d., A la p. 107) s'exprime comme suit:

[TRADUCTION] II appartient A la cour ... de d6finir
en termes g6n6raux le critbre de prudence qui servira A
appr6cier la conduite du d6fendeur; mais c'est au jury
qu'il revient de traduire cette d6finition g6n6rale en une
d6finition particulibre applicable en l'espbee et de d6ci-
der si le d6fendeur a satisfait au critbre.

Plus loin, aux pp. 292 et 293, le meme auteur
exprime la mime id6e de la fagon suivante:

[TRADUCTION] En fait, le r6le du jury est double: sa
d6cision sur les faits comporte des cons6quences juridi-
ques. Car, outre sa tAche traditionnelle d'appr6ciation de
la preuve des faits qu'on allgue 8tre A l'origine de la
responsabilit6, le jury a un rble important quand on
considbre les cons6quences juridiques de son appr6cia-
tion des faits. Ainsi, c'est A lui qu'il revient de traduire le
critbre objectif et thborique du bon pare de famille en un
critbre concret, applicable au cas d'esp6ce, et ensuite de
d6cider si le d6fendeur s'y est conform6. Or, ce faisant,
le jury ne se prononce pas sur des faits mais formule un
jugement de valeur ou une norme qui a presque autant
d'importance que l'6nonc6 d'une r~gle de droit par la
cour. La seule diff6rence entre les deux est que l'appr6-
ciation de la preuve par le jury n'a d'effet que dans
l'affaire qui lui est soumise alors que l'6nonc6 d'un
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alone in the particular case before it, whereas the
Judge's pronouncement of principle is endowed with
generality and precedential potential.

Next it is for the court to lay down the general
standard of care exacted by law for the protection of
persons in the plaintiffs position. This will ordinarily
take the form of an incantation of the traditional for-
mula of the reasonable and prudent man. In a few
situations, however the legal standard of reasonable
conduct has been defined with greater precision.

See also Street, The Law of Torts, 6th ed., at p.
131.

The leading case is a decision of the House of
Lords in 1877 in Metropolitan Railway Company
v. Jackson'. The following passages from the rea-
sons of Lord Cairns are still good law and are
worth citing:

The Judge has a certain duty to discharge, and the
jurors have another and a different duty. The Judge has
to say whether any facts have been established by
evidence from which negligence may be reasonably
inferred; the jurors have to say whether, from those
facts, when submitted to them, negligence ought to be
inferred. It is, in my opinion, of the greatest importance
in the administration of justice that these separate func-
tions should be maintained, and should be maintained
distinct. It would be a serious inroad on the province of
the jury, if, in a case where there are facts from which
negligence may reasonably be inferred, the Judge were
to withdraw the case from the jury upon the ground
that, in his opinion, negligence ought not to be inferred;
and it would, on the other hand, place in the hands of
the jurors a power which might be exercised in the most
arbitrary manner, if they were at liberty to hold that
negligence might be inferred from any state of facts
whatever (at p. 197).

It is indeed impossible to lay down any rule except
that which at the outset I referred to, namely, that from
any given state of facts the Judge must say whether
negligence can legitimately be inferred, and the jury
whether it ought to be inferred (at p. 200).

This decision has been followed in a number of
cases; I shall mention only City of Verdun v.

6 (1877), 3 A.C. 193.

principe par un juge prend la forme d'une r~gle g6n6-
rale, susceptible de faire jurisprudence.

Puis il appartient A la cour d'expliquer le critbre
g6n6ral de prudence prescrit par la loi pour prot6ger les
victimes comme le demandeur. Cela prend habituelle-
ment la forme d'une explication du critbre traditionnel
du bon pare de famille. Dans quelques cas, cependant, le
critbre juridique de la conduite raisonnable a 6t6 d6fini
avec plus de pr6cision.

Dans le mime sens: Street, The Law of Torts, 61
6d., A la p. 131.

En jurisprudence, l'arrt cl6 est celui rendu par
la Chambre des lords en 1877 dans Metropolitan
Railway Company v. Jackson'. Les passages sui-
vants des motifs de lord Cairns font encore auto-
rit6 et mbritent d'Etre cit6s:

[TRADUCTION] Le juge doit remplir certaines fonc-
tions et les jur6s d'autres. Le juge doit d'abord d6cider si
l'on peut raisonnablement, au vu de la preuve, conclure
A la n6gligence; les jur6s doivent pour leur part d6cider
si l'on doit conclure, au vu de la preuve, A la n6gligence.
11 est, A mon avis, primordial aux fins de l'administra-
tion de la justice non seulement que ces r6les s6par6s
soient maintenus mais qu'ils demeurent distincts. La
comp6tence du jury serait gravement atteinte si, dans un
cas ot l'on peut raisonnablement conclure A la n6gli-
gence vu les faits, le juge le d6saisissait au motif qu'A
son avis, les faits soumis ne permettent pas de conclure A
la n6gligence; d'un autre c6t6, ce serait donner aux jur6s
un pouvoir des plus arbitraires que les laisser conclure A
la n6gligence A partir de n'importe quelle situation de
fait. (A la p. 197)

11 est certes impossible d'6noncer une autre r6gle que
celle d6jA mentionn6e et selon laquelle il appartient au
juge de d6cider si l'on peut raisonnablement conclure A
la n6gligence et au jury de d6cider s'il faut conclure A la
n6gligence (A la p. 200).

Cet arret a t plusieurs fois suivi; mentionnons
seulement les causes suivantes: Citi de Verdun c.

6 (1877), 3 A.C. 193.
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Yeoman', City of Ottawa v. Munroe", Volkert v.
Diamond Truck Co. Ltd. 9, Lemoine v. Drake l0.

In the recent case of Lajeunesse v. Lamarche",
where the issue was whether defendant had com-
mitted a quasi-delict in not acting as a reasonable
man, the Court of Appeal adopted the same point
of view, but expressed it differently. Turgeon J.A.
stated the following (at p. 78):

[TRANSLATION] The first question that arises is
whether the verdict is so unreasonable and unfair that
no jury, having considered all the evidence, could rea-
sonably have rendered it. With deference to the trial
judge, I do not think so. The fact that a judge has found
that certain acts or statements by the defendant are
wrongful, whereas the jury did not take them into
account, does not constitute a sufficient ground for
setting aside the verdict, since the courts must not
substitute their own appreciation of the evidence for that
of the jurors: the latter are the judges of fact.

Owen J.A. observed (at pp. 78-79):

This is not a case where there is no evidence upon
which a jury could find a verdict against the defendant.
The presiding judge stated to the jury the law prescrib-
ing a standard of care by which the defendant's conduct
should be tested and it was left to the jury to decide
whether the defendant did or did not measure up to that
standard. Nine out of twelve jurors so instructed came
to the conclusion that the defendant did everything that
a bon pare de famille would have done in the circum-
stances and that there was no fault on his part. The
court should not substitute its opinion for that of the
jury on this point.

As Bissonnette J. said in Vineberg v. Larocquel2,
at p. 11:

[TRANSLATION] Weighing the evidence is the func-
tion of the jury . . . but the question of whether there is
any evidence and if so, whether it established a legal link
between the parties, or whether the facts proven have a
causal relationship, is a question of law.

[19251 S.C.R. 177.
[1954] S.C.R. 756.
(1939), 66 Que. K.B. 385.

10 (1940), 68 Que. K.B. 567.
"[19701 C.A. 73.
12 [1950] Que. K.B. 1.

Yeoman7 , Citi d'Ottawa c. Munroe8, Volkert c.
Diamond Truck Co. Ltd. 9, Lemoine c. Drake 10

Dans la cause r6cente de Lajeunesse c.
Lamarche", of6 il s'agissait de savoir si le d6fen-
deur avait commis un quasi-d6lit pour n'avoir pas
agi en bon pbre de famille, la Cour d'appel adopte
le mime point de vue, mais en l'exprimant de
fagon diff6rente. Le juge Turgeon dit ce qui suit (A
la p. 78):

La premiere question qui se pose est de savoir si le
verdict est A ce point d6raisonnable et injuste, qu'aucun
jury, en examinant toute la preuve, n'aurait pu raisonna-
blement le rendre. Avec d6f6rence pour le premier juge,
je ne le crois pas. Le fait qu'un juge aurait trouv6
certains actes ou certaines d6clarations du d6fendeur
comme constituant des 616ments de faute, alors que le
jury n'en a pas tenu compte, ne constitue pas un motif
suffisant pour 6carter le verdict, car les tribunaux ne
doivent pas substituer leur propre appr6ciation de la
preuve A celles des jur6s: ces derniers sont maitres des
faits.

Pour ce qui est du juge Owen, il s'exprime comme
suit (aux pp. 78-79):

[TRADUCTION] Il ne s'agit pas d'un cas oft la preuve
ne permet pas au jury de d6clarer le d6fendeur coupable.
Le juge pr6sident a expliqu6 au jury le critbre de
prudence prescrit par la loi et devant servir a apprecier
la conduite du d6fendeur et il appartenait au jury de
d6cider si cette dernibre satisfaisait A ce critbre. Neuf
des douze jur6s ont conclu que le d6fendeur avait fait
tout ce qu'un bon pbre de famille aurait fait dans les
circonstances et qu'il n'avait commis aucune faute. La
cour ne doit pas substituer son opinion A celle du jury
sur ce point.

Ainsi que le disait le juge Bissonnette dans
Vineberg c. Larocque2 , a lap. 11:

L'appr6ciation d'une preuve est du ressort du jury, ....
mais la question de savoir s'il y a preuve et si celle-ci
6tablit un lien de droit entre les parties, ou encore si les
faits prouv6s ont un rapport de cause A effet, ceci est une
question de droit.

7 [1925] R.C.S. 177.
8 [19541 R.C.S. 756.
9 (1939), 66 B.R. 385.
10 (1940), 68 B.R. 567.
" [1970] C.A. 73.
12 [1950] B.R. 1.
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See also: Glasgow Corporation v. Muir' 3 , per
Lord Thankerton, at pp. 454 and 455; Qualcast
(Wolverhampton) Ltd. v. Haynes 14, per Lord Keith
of Avonholm, at p. 755; per Lord Somervell of
Harrow, at p. 757; per Lord Denning, at pp. 759
and 760.

In the case at bar, appellant is relying essential-
ly on two decisions of this Court, Canadian Na-
tional Railways v. Lancia'5 and Wade v. Canadian
National Railways Company 16.

In my opinion, the decision in Lancia, to which
reference was also made by Tremblay C.J. in his
dissenting reasons, does not have the scope that
appellant is giving it. The reasons of the judges,
particularly those of Rinfret C.J., must be con-
strued in the light of the particular facts of the
case they had to decide. It is clear that in that
case, the act alleged against the company could
not constitute a fault in law; in holding the com-
pany liable, therefore, the jury had rendered an
unreasonable verdict which had to be set aside.
Rinfret C.J. said the following, inter alia (at p.
187):

It remained, however, for the Courts to decide wheth-
er, in the circumstances, the mere shouting, as found by
the jury, amounted to a fault in law, or, in the language
of the Civil Code (Article 1053) amounted to a fault or
"offence" within the four corners of that section of the
law.

It can be seen, from the review I have made of all the
judgments of the learned judges both in the Superior
Court and in the Court of King's Bench (Appeal Side),
that not only was the shouting of Tremblay not an
offence or fault in the circumstances, but, moreover, it
was not a contributory cause of the accident of which
the boy, Lancia, was a victim.

(At p. 188):
It really comes to this-that the sole fault committed

by any one in this accident was caused by the boy's own
reckless act in getting on the freight car and remaining
there while the car was moving. Such being the case, it
is impossible to say that the finding of the jury (shout-
ing) could ever be declared a fault under the law of

13 [19431 A.C. 448.
" [1959] A.C. 743.
15 (1949] S.C.R. 177.
16 [1978] I S.C.R. 1064, (1977), 80 D.L.R. (3d) 214.

Voir 6galement: Glasgow Corporation v.
Muir'3 , par lord Thankerton, aux pp. 454 et 455;
Qualcast (Wolverhampton) Ltd. v. Haynes 14, par
lord Keith of Avonholm, A la p. 755; par lord
Somervell of Harrow, d la p. 757; par lord Den-
ning, aux pp. 759 et 760.

Dans l'esp6ce, I'appelante s'appuie essentielle-
ment sur deux arrts de cette Cour, celui de Les
Chemins defer nationaux du Canada c. Lancia'5

et celui de Wade c. Les Chemins defer nationaux
du Canada'6 .

Selon moi, I'arr~t Lancia, auquel r6f6re 6gale-
ment le juge en chef Tremblay dans ses motifs de
dissidence, n'a pas du tout la port6e que l'appe-
lante lui attribue. Les motifs des juges, ceux du
juge en chef Rinfret notamment, doivent s'inter-
pr6ter en regard des faits particuliers de la cause
qu'ils avaient A d6cider. Or, il est clair que, dans
cette affaire, le fait reproch6 A la compagnie ne
pouvait en droit constituer une faute; il en d6cou-
lait qu'en tenant la compagnie responsable, le jury
avait rendu un verdict d6raisonnable qui devait
n6cessairement 8tre mis de c6t6. Le juge en chef
Rinfret dit notamment ce qui suit (A la p. 187):

[TRADUCTION] II appartient cependant aux tribunaux
de d6cider si, dans les circonstances, les simples cris,
constat6s par le jury, constituent en droit une faute ou,
pour reprendre les termes du Code civil, une faute
(article 1053) ou un ad6lito, au sens de ce chapitre du
Code.

On peut constater, A la lumibre des jugements rendus
par les savants juges de la Cour supbrieure et de la Cour
du Banc du Roi (en appel) que, dans les circonstances,
non seulement les cris de Tremblay ne sont ni une faute
ni un d6lit mais qu'ils ne constituent pas une cause de
l'accident dont la jeune Lancia a 6t6 victime.

(A la p. 188):
[TRADUCTION] En d6finitive, la seule faute commise

dans cet accident doit Etre attribu6e d l'insouciance du
gargon qui a grimpe sur le wagon de marchandises et y
est rest6 alors que le wagon 6tait en marche. Dans ce
cas, on ne peut dire que la constatation du jury concer-
nant les cris constitue de quelque fagon une faute en

1 [1943] A.C. 448.
14 [19591 A.C. 743.
1s [1949) R.C.S. 177.
16 [19781 1 R.C.S. 1064, (1977), 80 D.L.R. (3d) 214.
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Quebec. As it was not a fault, it was the duty undoubt-
edly of the judges to so declare it, and, therefore, to
dismiss the action on the verdict rendered. That is what
should have been done by the trial judge (C.C.P., article
491), or by the Court of King's Bench (Appeal Side)
(C.C.P., article 508).

Kerwin J., as he then was, said simply (at pp.
188-189):

There was no evidence upon which the jury could
reasonably find that the shouting of Tremblay, said by
them to be the latter's fault, was negligence contributing
to the accident.

Kellock J. expressed his opinion in the following
terms (at pp. 191-192):

It is of course clear that while it is for the jury to find
the facts it is the function of the court to determine
whether or not there is any evidence to support the
findings and also to decide whether any particular
answer is in law a finding of fault or negligence.

In the case at bar it is plain that the act of negligence
pleaded as against the appellant was not established in
evidence.

Upon the facts as found by the jury, any finding that
Tremblay fell short of the conduct of a reasonably
careful man must be regarded as perverse.

As for Locke J., he said the following (at p.
196):

The reckless driver of an automobile who, by his
negligence, places the driver of another vehicle in a
position of danger cannot complain if in the situation
thus created the other person makes an error in judg-
ment and a collision results. A trespasser cannot, in my
opinion, create a situation of danger to himself and
complain of an error of judgment in the steps taken to
extricate him. There was here no evidence upon which to
find that there had been any wilful act in disregard of
humanity towards the boy, nor any act done with reck-
less disregard of his presence, nor any wilful act involv-
ing something more than the absence of reasonable care
nor, in the language of Viscount Dunedin in Addie's
case, any "malicious injury".

It would therefore be wrong to think that by this
decision this Court intended to alter the rule laid
down in Metropolitan Railway Company v. Jack-
son (supra), whereby the determination of what
would have been the conduct of a prudent and

droit qu6b6cois. Cela 6tant, il ne fait aucun doute que les
juges devaient d6clarer qu'il ne s'agissait pas d'une faute
et rejeter I'action fond6e sur le verdict rendu. C'est ce
que le juge de premiere instance (art. 491 Cp.c.) et la
Cour du Banc du Roi (en appel) (article 508 C.p.c.)
auraient dO faire.

Le juge Kerwin, alors juge puinE, dit simple-
ment (aux pp. 188-189):

[TRADUCTION] Le jury ne disposait d'aucune preuve
lui permettant de conclure raisonnablement que les cris
de Tremblay constituent une n6gligence ayant contribu6
A l'accident.

Le juge Kellock exprime son opinion dans les
termes suivants (aux pp. 191-192):

[TRADUCTION] 1l est bien clair qu'il revient au jury
d'appr6cier les faits, et que la cour doit alors d6terminer
s'il existe une preuve A l'appui des constatations et de
d6cider si une reponse donn6e entraine en droit une
conclusion de faute ou de n6gligence.

En l'espce, il est 6vident que I'acte n6gligent reproch6
A l'appelante n'est pas prouv6.

Sur la base des faits constat6s par le jury, toute
conclusion que Tremblay ne s'est pas conduit en homme
raisonnable et prudent doit atre consid6r6e comme
inique.

Pour ce qui est du juge Locke, il dit ce qui suit
(A la p. 196):

[TRADUCTION] L'automobiliste insouciant qui, par sa
n6gligence, met le conducteur d'un autre v6hicule dans
une situation dangereuse ne peut se plaindre si le second
conducteur r6agit mal et provoque une collision. Un
intrus ne peut, A mon avis, s'exposer A un danger et
ensuite se plaindre d'une erreur de jugement dans les
mesures prises pour le tirer d'affaire. La preuve ne
permet pas de conclure qu'il y a eu un acte volontaire au
m6pris de l'aspect humain A l'6gard du jeune gargon ou
un acte fait de fagon insouciante en d6pit de sa pr6sence,
ou un acte volontaire impliquant plus qu'une absence de
prudence raisonnable ou, pour reprendre les paroles du
vicomte Dunedin dans l'arret Addie, un apr6judice
intentionnelo.

L'on aurait donc tort de croire que par cet arrit,
cette Cour a voulu modifier la r~gle pos6e dans
Metropolitan Railway Company v. Jackson, (pr&
cit6) et selon laquelle la d6termination de ce qu'au-
rait t la conduite de l'homme prudent et raison-
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reasonable man is a question of fact of which the
jury, if it acts reasonably, is the final judge.

As for the decision in Wade, I fail to see that it
is relevant here. This was a case governed by the
common law where, according to the majority of
the Court, the issue was whether defendant owed
plaintiff a duty of care, this being a prerequisite to
liability and, everyone seemed to agree, a question
of law. However, the prior existence of a duty of
care does not pose a problem in the case at bar,
since it is governed by civil law where appellant's
conduct must be judged having regard to the
general rule stated in art. 1053 C.C. (See David,
Le droit anglais, at p. 119; Arminjon, Nolde,
Wolff, Droit compard, Vol. 3, at p. 169; Lawson,
"The Duty of Care in Negligence: A comparative
Study" (1947), 22 Tulane Law Review, 111;
Walton, "Delictual Responsibility in the Modern
Civil Law (more particularly in the French Law)
as compared with the English Law of Torts"
(1933), 49 L.Q. Review 70.)

In the case at bar, it is admitted that the judge
correctly stated to the jury the principles of civil
liability which the latter had to apply; in examin-
ing the verdict, therefore, we must ask ourselves
whether it is unreasonable, and not whether, faced
with the same questions as the jury, we would have
decided differently. The decision of the jury must
be respected, even if it does not meet with the
approval of the judge presiding at the trial or of
the appellate judges, provided however that it is
not unreasonable or, in other words, [TRANSLA-
TION] "that some of the evidence submitted to the
jurors be capable of leading one acting according
to the dictates of reason to decide like the verdict"
(Vineberg v. Larocque, supra, at p. 7).

The jury decided that appellant had been impru-
dent in not taking "maximum security measures";
in addition to using the bell of the locomotive, it
should have taken precautions other than those
prescribed by the Railway Act (R.S.C. 1970, c.
R-2) and the Canadian Transport Commission
regulations. In support of its conclusion the jury
noted the following factors:

nable est une question de fait dont le jury, s'il agit
raisonnablement, est le juge souverain.

Pour ce qui est de l'arrt Wade, il ne m'apparait
pas pertinent. Il s'agissait d'une affaire r6gie par la
common law o6, selon la majorit6 de la Cour, se
posait la question de savoir si la partie d6fende-
resse 6tait A l'6gard de la partie demanderesse
d6bitrice d'une obligation de vigilance (duty of
care) qui est pr6alable A la d6termination de la
responsabilit6 et qui, tous semblent d'accord, est
une question de droit. Mais, ce probl6me pr6alable
de l'existence d'une obligation de vigilance ne se
pose pas dans la pr6sente espce, qui en est une de
droit civil, oh la conduite de l'appelante doit 8tre
jug6e en regard de la r6gle g6nbrale pos6e par l'art.
1053 C.c. (Voir David, Le droit anglais, A la p.
119; Arminjon, Nolde, Wolff, Droit compard, t. 3,
A la p. 169; Lawson aThe Duty of Care in Negli-
gence: A comparative Study) (1947), 22 Tulane
Law Review, 111; Walton aDelictual Responsibili-
ty in the Modern Civil Law (more particularly in
the French Law) as compared with the English
Law of Torts) (1933), 49 L.Q. Review 70.)

Dans la pr6sente esp6ce, il est admis que le juge
a expos6 correctement au jury les principes de la
responsabilit6 civile que ce dernier devait appli-
quer; en examinant le verdict, il faut donc nous
demander si celui-ci est d6raisonnable et non pas
si, saisis des mimes questions que le jury, nous
aurions prononc6 de fagon diff6rente. La d6cision
du jury doit en effet 8tre respect6e mime si elle ne
rencontre pas l'approbation du juge qui pr6side le
proces ou des juges d'appel, pourvu cependant
qu'elle ne soit pas d6raisonnable ou, en d'autres
mots, aqu'il y ait dans la preuve soumise aux jures
des 616ments susceptibles de porter l'homme qui
agit suivant les dict6es de la raison A prononcer
dans le sens du verdict)) (Vineberg c. Larocque,
pr6cit6, A la p. 7).

Le jury a d6cid6 que l'appelante avait 6t6 impru-
dente en ne prenant pas ades mesures de s6curit6
maximum; celle-ci aurait donc dii, en plus d'utili-
ser la cloche de la locomotive, prendre des pr6cau-
tions additionnelles A celles prescrites par la Loi
sur les chemins defer, (S.R.C., 1970, chap. R-2)
ou des ordonnances de la Commission canadienne
des transports. A l'appui de sa conclusion, le jury a
notamment retenu les facteurs suivants:
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(a) "densely populated area":
the population of the area through which
the railway runs is approximately 90,000
people;

(b) "school district":
there are ten schools and eleven play-
grounds in the vicinity of the railway
tracks; the yard of one of these schools,
which has between 700 and 800 pupils, is
only a few feet from the tracks, where
children were often playing;

(c) "trains coming out of an inclined curve":
this item obviously refers to the geography
of the area, which prevented the locomotive
operators from being able to see easily
whether the level crossing was clear; their
field of vision was partially obstructed by
buildings and fences along a downhill curve
immediately before the crossing where the
accident occurred;

(d) "the fact that it was impossible for Mr.
Pellerin to apply the brakes":
Pellerin was the locomotive's fireman; in
this capacity he was responsible for ensur-
ing that the train was operating under safe
conditions, particularly at level crossings;
the locomotive under his control was a
shunting yard locomotive that was not
equipped with a double brake control
system; when he saw respondent about to
enter the level crossing, he therefore had to
instruct Aubertin to apply the brakes rather
than doing so himself;

(e) "Pellerin's view was obstructed":
a truck, parked near the railway, was block-
ing Pellerin's view; it prevented him from
seeing whether the tracks were clear or
whether traffic was about to enter the level
crossing notwithstanding the imminent
arrival of the train;

(f) "lack of speed indicator":
unlike other locomotives, the one involved
in the accident was not equipped with a
speed indicator; the lack of an indicator
obviously did not cause the accident; how-
ever, the jurors explained that the lack of
an indicator made it impossible for them to
determine the train's speed. In view of this

a) asecteur trbs populeux:
la population du secteur travers6 par les
voies ferr6es est d'environ 90,000 personnes;

b) amilieu scolaire:
dix 6coles et onze terrains de jeu sont dans
le voisinage des voies ferrbes; la cour de
l'une de ces 6coles, fr6quent6e par 700 A
800 616ves, est A quelques pieds seulement
des voies ferr6es o des enfants jouaient
fr6quemment;

c) atrains sortant d'une courbe en pente:
ce grief r6fre 6videmment A la gbographie
des lieux qui empichait les opbrateurs de la
locomotive de voir facilement si la traverse
A niveau 6tait libre; leur champ de vision
6tait partiellement obstru6 par des bAtisses
et des cl6tures qui longaient une courbe A
pente descendante pr6c6dant imm6diate-
ment la traverse o6 est survenu l'accident;

d) impossibilit6 de freinage de la part de M.
Pellerinu:
Pellerin 6tait le chauffeur de la locomotive;
A ce titre, il 6tait charg6 de voir A ce que le
train opbre dans des conditions s6curitaires,
notamment aux traverses A niveau; la loco-
motive dont il avait le contrile 6tait un
engin de cour de triage et n'6tait pas dot6e
d'un double systime de freins; lorsqu'il
apergut l'intim6e qui allait s'engager sur la
traverse A niveau, il a donc d6 donner l'or-
dre A Aubertin d'appliquer les freins, plut6t
que de le faire lui-mime;

e) uvisibilit6 de Pellerin est obstru6e:
un camion, stationn6 A proximit6 de la voie
ferr6e, bloque la vue de Pellerin. 11 I'emp-
che de voir si la voie est libre ou si le trafic
est sur le point de s'engager sur la traverse
A niveau nonobstant l'arriv6e imminente du
train.

f) amanque d'indicateur de vitesse:
contrairement A d'autres locomotives, celle
impliqu6e dans l'accident n'6tait pas munie
d'un indicateur de vitesse; I'absence d'indi-
cateur n'a 6videmment pas caus6 l'accident;
cependant, les jur6s ont expliqu6 que l'ab-
sence d'indicateur les avait empich6s de
d6terminer la vitesse du train. Face A cette
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explanation, it is not unreasonable to
believe, as Turgeon J.A. did, that the jurors
[TRANSLATION] "doubted the credibility of
appellant's witnesses, who stated at the trial
that the train's speed was approximately six
miles an hour."

Another fact which weighed against appellant is
that the train crew relied solely on the flashing
lights located on either side of the crossing, where-
as according to the jury they should have ascer-
tained whether the track was clear "after stopping
the train"; this safety measure was no doubt sug-
gested to the jury by the fact that the train had
stopped before the previous level crossing, located
near the one where the accident occurred, so that
the signal lights could be triggered. There is no
doubt, however, that the duty to act prudently that
is imposed on a railway company does not as a
general rule include the obligation to stop the train
at every level crossing in order to ascertain wheth-
er it is obstructed. I would even say that this
obligation could only exist in very special circum-
stances that would dictate to a prudent and
reasonable man such a stringent and exceptional
course of action. Here I see nothing in the evidence
to justify imposing such a strict obligation on
appellant. It does not follow, however, that the
verdict should be set aside. This was not in fact the
only ground on which the jury found appellant to
be liable; I would even say that this was not the
principal ground; for my part, I think that this
criticism merely indicates how dangerous the sit-
uation was in the eyes of the jury; I do not attach
any greater significance to this ground of negli-
gence mentioned by the jury.

According to the jury, additional safety meas-
ures were necessary owing to the special dangers
created by the geography of the area, the density
of the population, the proximity of the schools, the
constant presence of children, and the poor visibili-
ty on the day of the accident.

I readily admit that in some respects the verdict
is not as well expressed as one might have wished;
as a whole, however, it indicates clearly the intent
of the jury and the reasons why appellant was

explication, il n'est pas dbraisonnable de
croire, ainsi que l'a fait le juge Turgeon,
que les jur6s aont mis en doute la cr6dibilit6
des t6moins de l'appelante qui ont d6clar6
au procks que la vitesse du train 6tait d'en-
viron 6 milles A l'heures.

Un autre grief retenu contre I'appelante est que
l'6quipage du train s'est fi uniquement aux cli-
gnotants lumineux plac6s de chaque c6t6 de la
traverse, alors qu'il aurait ddi verifier si la voie
6tait libre aapr~s avoir fait arr~ter le train). Cette
exigence du jury lui a sans doute 6 sugg6r6e par
le fait que le train s'6tait arrit6 avant la traverse A
niveau pr6c6dente, situ6e A proximit6 de celle oa
est arriv6 l'accident, afin de permettre le d6clen-
chement des signaux lumineux. 11 est certain par
ailleurs que le devoir de prudence qui s'impose A
une compagnie de chemins de fer ne comporte pas
en r6gle g6n6rale l'obligation d'arr~ter le train A
chaque passage A niveau pour v6rifier si celui-ci est
obstru6. Je dirais m~me que cette obligation ne
saurait exister hormis des circonstances tellement
particulibres qu'elles dicteraient A l'homme pru-
dent et raisonnable une ligne de conduite aussi
s6vre et qui ne peut 8tre qu'exceptionnelle. Ici, je
ne vois rien dans la preuve qui puisse justifier
l'imposition A l'appelante d'une obligation aussi
rigoureuse. Mais il ne s'ensuit pas que le verdict
doive pour cela 8tre mis de c6t6. Ce n'est pas IA en
effet l'unique motif de blame que le jury a retenu
contre l'appelante; je dirais mime que ce n'est pas
IA le principal grief; pour ma part, je crois que ce
reproche ne fait qu'indiquer combien, dans l'esprit
du jury, la situation 6tait dangereuse; je n'attache
pas davantage d'effet A ce motif de faute men-
tionn6 par le jury.

Selon le jury, des mesures additionnelles de
s6curit6 s'imposaient A raison des dangers particu-
liers que pr6sentaient la g6ographie des lieux, la
densit6 de la population, la proximit6 des 6coles, la
pr6sence constante d'enfants et, le jour de l'acci-
dent, I'absence de visibilit6.

J'admets volontiers qu'A certains 6gards, le ver-
dict n'est pas aussi bien articul6 qu'on pourrait le
souhaiter; dans l'ensemble cependant il r6vble clai-
rement l'intention du jury et les raisons pour les-
quelles celui-ci a conclu A la responsabilit6 par-
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found partly liable (Dufour et al. v. Ferland").
The factors which the jury held against appellant
indicate clearly that, in the opinion of the jury, the
Pr6fontaine Street level crossing presented unusual
risks which were made more serious on the day of
the accident by the poor visibility that then pre-
vailed. According to the jury, appellant should
have been more careful. It is easy to think of a
number of additional safety precautions which
could have been taken by appellant and which
could not be regarded as unrealistic. Thus, for
example, seeing that the view was blocked, the
crew could have further reduced the speed; or at
any rate, given the geography of the area, an
employee could have been posted at the front of
the locomotive to signal the approach of the train
to those about to cross the crossing; indeed, s. 372
of the Railway Act imposes the latter security
measure in the circumstances mentioned in the
section which are not those of the case at bar; it
cannot be inferred, however, that such is not a
measure which a prudent and reasonable man
would have adopted in the circumstances of the
accident which gave rise to this dispute. In decid-
ing as it did, the jury did not adopt a standard of
prudence and foresight so high as to show a lack of
understanding of reality or to indicate a disregard
for the dictates of reason; nothing could lead one
to believe that the jury was motivated by irrelevant
considerations.

Indeed, it is not irrational to hold the view that a
railway company must exercise greater caution
when a level crossing is dangerous and, in addition,
the visibility nil.

It cannot be objected that respondent's fault-
which is certain and which was not disputed in this
Court-was unforeseeable by appellant because
respondent was riding in the wrong direction on
Pr6fontaine Street. It is suggested that appellant
relied and was entitled to rely on the traffic by-law
being fully complied with by all those using Pr6-
fontaine Street.

17 [1962] S.C.R. 545.

tielle de l'appelante (Dufour et autre c. Ferland").
Les facteurs retenus par le jury contre l'appelante
font bien voir que le jury a consid6r6 que la
traverse A niveau de la rue Pr6fontaine pr6sentait
des risques de danger peu communs que l'absence
de visibilit6 le jour de l'accident rendait encore
plus sbrieux. Selon le jury, I'appelante aurait dil
8tre plus prudente. Il est facile de concevoir en
effet un certain nombre de mesures de s6curit6
additionnelles qui auraient pu 8tre prises par I'ap-
pelante et dont il ne serait pas possible de dire
qu'elles auraient t irr6alistes. Ainsi, par exemple,
voyant que la visibilit6 6tait bloqu6e, I'6quipage de
la locomotive aurait pu r6duire davantage la
vitesse; ou de toute fagon, 6tant donn6 la g6ogra-
phie des lieux, un employ& aurait pu Etre post6 A
l'avant de la locomotive pour signaler l'approche
du convoi A ceux qui 6taient sur le point de traver-
ser le passage A niveau; I'article 372 de la Loi sur
les chemins defer impose d'ailleurs cette dernire
mesure de prudence dans les circonstances men-
tionn6es A l'article et qui ne sont pas celles de la
pr6sente espice; l'on ne peut cependant en d6duire
que telle mesure de prudence n'est pas l'une de
celles qu'aurait prises l'homme prudent et raison-
nable dans les circonstances de l'accident qui a
donn6 lieu au pr6sent litige. En d6cidant comme il
l'a fait, le jury n'a pas adopt6 un critbre de pru-
dence et de pr~voyance si 61ev6 que l'on puisse dire
qu'il est la manifestation d'une absence de compr6-
hension de la r6alit6 des choses ou l'indication que
le jury n'a pas agi selon les dict6es de la raison;
rien ne nous permet de croire que le jury a t mOi
par des mobiles non pertinents.

11 n'y a rien d'irrationnel A dire qu'une compa-
gnie de chemins de fer doit faire preuve de plus de
prudence quand une traverse A niveau est dange-
reuse et qu'au surplus la visibilit6 est nulle.

L'on ne saurait objecter que la faute de l'inti-
m6e-elle ne fait pas de doute et n'est pas contes-
t6e devant nous-constitue A I'6gard de l'appelante
un 6vnement impr6visible parce que l'intimbe cir-
culait en direction prohib6e sur la rue Pr6fontaine.
Selon cet argument, I'appelante se serait fi6e, et
aurait eu raison de se fier, A ce que le r~glement de
circulation soit int6gralement observ6 par tous les
usagers de la rue Pr6fontaine.

17 [1962] R.C.S. 545.
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First of all and in any event, it seems to me that
this reasoning can have no validity unless it is
possible to say on the basis of the evidence that
appellant in fact relied on the prudence of others,
that its conduct was based on the assumption that
the municipal traffic by-law would be complied
with. Here, nothing would support such a conclu-
sion. The two occupants of the cab were each
watching one side of the railway tracks attentively,
and there is no indication-on the contrary-that
Pellerin, who was on the left-hand side of the cab,
where the accident occurred, exercised less care
than his companion because the traffic was sup-
ported to come only from the opposite direction; on
the contrary, even though his view was obstructed
and though he knew that Pr6fontaine was a one-
way street, he nevertheless tried to see whether the
tracks were clear and whether any traffic was
about to cross. Called as a witness for appellant at
the hearing, Pellerin testified in part as follows:

[TRANSLATION] Q. When you were approaching the
level crossing, what did you do in the locomotive?

A. First, I looked to the north to see if there was any
traffic. Then I continued to watch the tracks
ahead of me. I was mostly looking around the
back of the truck, at that time.

Q. Could you see a certain distance in front of the
truck?

A. In front of the truck?

Q.
A.

11 m'apparait d'abord que ce moyen ne peut de
toute fagon tre retenu que si la preuve permet de
dire que l'appelante s'est en fait fi6e A la prudence
d'autrui, qu'elle a r6gl6 sa conduite en tenant pour
acquis le respect du r6glement municipal de circu-
lation. Or, rien ne nous permet d'en arriver A de
telles conclusions. Les deux occupants de la cabine
de la locomotive surveillaient chacun avec autant
d'attention un c6t6 de la voie ferr6e et il n'y a
aucune indication, bien au contraire, que Pellerin,
plac6 du c6t6 gauche de la cabine, IA oil s'est
produit I'accident, ait fait preuve de moins de
diligence que son compagnon parce que le trafic
6tait cens6 venir seulement en direction oppos6e;
au contraire, m~me s'il avait la vue obstru~e et
mime s'il savait que la rue Pr6fontaine 6tait A sens
unique, il s'est nfanmoins employ6 A tenter de voir
si la voie 6tait libre et si du trafic allait s'y
engager. Entendu comme t6moin de l'appelante A
l'enquite, Pellerin a notamment rendu t6moignage
comme suit:

Q. En approchant, lIA, du passage A niveau, iA,
qu'est-ce que vous faisiez, vous, dans la locomo-
tive?

R. Premirement, IA, j'ai fait un regard vers le nord
pour voir s'il y aurait du trafic quelconque. Puis
j'ai continu6 A surveiller la voie en avant de moi.
Je regardais surtout les yeux alentour du derriAre
du camion, IA, A ce moment-IA.

Q. Est-ce que vous pouviez voir A une certaine dis-
tance en avant du camion?

R. En avant du camion?

Q.
R.

Yes.
I saw part of the street, but there was something
in the yard. There is a large, fairly high fence,
there.

Q. There was something in the yard?
A. There was something there.

Q. Such as what?
A. Well . . . some type of machine, I don't know ...

Q. Which was where? Where was it, this machine?
Wait a minute. There was D-7, a while ago.
Where was this machine you saw?

A. It was ... there is a yard, with a fence which turns
the corner like that. Well, it was in the yard. But I
can't say what it was. That is because I was trying

Oui.
J'ai vu une partie de la rue, A, mais il y avait
quelque chose dans la cour, IA. Il y a une grande
cl6ture pas mal haute, IA.

Q. 11 y avait quelque chose dans la cour?
R. 11 y avait quelque chose, IA.

Q. Comme quoi?
R. Mais ... une sorte de machine, je le sais pas, IA

Q. Qui se trouverait oO? Qui se serait trouv6e o6,
cette machine-ld? Attendez un peu. 11 y avait D-7,
tant6t, IA. Ce serait situ6 oA, cette machine-IA que
vous avez vue?

R. Ce serait . . . il y a une cour, IA, avec une cl6ture
qui fait le coin comme ga. Bien, c'6tait en-dedans
de la cour, IA. Mais moi, je peux pas dire qu'est-ce
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to watch the street to see if there was anything
there.

It therefore cannot be said, in these circum-
stances, that appellant failed to adopt additional
safety precautions because it knew that Pr6fon-
taine was a one-way street and because it was
relying on the traffic by-law being observed.

As to the extent to which one is entitled to rely
on the prudence of another, this is essentially a
question of opinion and of fact. In his Traiti de la
responsabiliti civile en droit frangais, 1939, Vol.
I, No. 189, at p. 236, Savatier wrote as follows:

[TRANSLATION] The appreciation of the foreseeability
and avoidability of the harm caused depends on what it
is, since the harm which a certain person has helped to
cause, only because a third party has himself breached a
rule which this person was entitled to believe would be
observed, will be considered unforeseeable and unavoid-
able by that person. Thus a motorist who enters a level
crossing where the gate is open is justified in believing
that there are no trains coming;

This problem is of particular practical significance in
the situation where a car knocks down, injures or kills a
pedestrian who has thrown himself in front of it. It
appears clearly, from reading the decisions, that the
courts tend to make an initial distinction between adult
pedestrians who are in control of their faculties and
children or the infirm. Whereas the motorist is justified
to a fairly large extent in relying on the judgment of the
former group, in which gross carelessness will usually be
the exception, on the other hand any careful motorist
must anticipate the possible rashness of a child or the
clumsiness of an infirm person. However, this rashness
may be such that it exceeds the bounds of what a
motorist could and should normally anticipate; it will
then constitute a fortuitous occurrence. This is, as we
have said, a question of fact and of evidence. Where the
pedestrian has had the accident only because he has not
only walked, but fallen, in front of the car, his fall adds
a measure of unforeseeability which helps make this a
fortuitous occurrence.

In establishing his course of action a prudent
and reasonable man cannot ignore the careless
actions that are often those of children; he must
exercise all the more prudence and foresight if he
knows that his activities present a particular

que c'est que c'6tait. C'est parce que mon id6e,
c'6tait de regarder la rue pour voir s'il y avait
quelque chose.

L'on ne saurait donc dire, dans ces circons-
tances, que l'appelante n'a pas prise de mesures
additionnelles de s6curit6 parce qu'elle savait que
la rue*Pr6fontaine 6tait A sens unique et qu'elle se
fiait A l'observation du reglement de circulation.

Quant au probl~me de savoir dans quelle mesure
une personne a droit de se fier A la prudence
d'autrui, il s'agit IA essentiellement d'une question
d'appr6ciation et de fait. Dans son Traitj de la
responsabiliti civile en droit frangais, 1939, t. 1,
no 189, A la p. 236, Savatier 6crit ce qui suit:
L'appr6ciation de la pr6visibilit6 et l'6vitabilit6 du mal
caus6 en d6pendent, car on considbrera comme impr6vi-
sible et in6vitable, pour un agent d6termin6, le mal qu'il
n'a contribu6 A causer que parce qu'un tiers a lui-mime
manqu6 A une r6gle que cet agent itait en droit de croire
observie. Ainsi, I'automobiliste qui s'engage sur un pas-
sage A niveau dont la barridre est ouverte est fond6 A
croire qu'aucun train ne va surgir;

Cette difficult6 est particulibrement pratique dans
l'hypothbse oil une automobile renverse, blesse ou tue un
pi6ton venu se jeter devant elle. 11 apparait nettement, A
la lecture des arr6ts, que les tribunaux ont tendance A
faire une premibre distinction entre le pi6ton adulte et
maitre de ses facult6s, et l'enfant ou l'infirme. Alors que
l'automobiliste est fond6 A se fier, dans une assez large
mesure, au discernement du premier, dont l'inattention
grossiare constituera facilement un cas fortuit, au con-
traire, tout automobiliste prudent doit faire entrer dans
ses pr6visions l'imprudence possible d'un enfant ou la
maladresse d'un infirme. Il n'en est pas moins vrai que
cette imprudence peut 8tre telle qu'elle d6passe les
bornes de ce que pouvait et devait normalement pr6voir
I'automobiliste; elle constituera alors le cas fortuit.
C'est, comme nous l'avons dit, une question de fait et
d'appr6ciation. Quand le pi6ton n'a subi l'accident que
parce qu'il 6tait non seulement pass6, mais tomb6,
devant l'automobile, sa chute ajoute un 616ment d'im-
pr6visibilit6 qui contribue A qualifier le cas fortuit.

Dans I'6tablissement de sa ligne de conduite,
I'homme prudent et raisonnable ne peut ignorer les
6tourderies dont les enfants se rendent souvent
coupables; il doit faire preuve davantage de pru-
dence et de pr6voyance s'il sait que les activit6s
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danger which children generally seem inclined to
ignore when they are not attracted by it.

Here appellant knew the area well; it was not
unaware of the various facts which the jury held
against it; it knew that children played on and
around the tracks; it must have known that these
children frequently crossed the railway tracks,
sometimes on Pr6fontaine Street, sometimes else-
where. A vast number of careless actions was
foreseeable; I do not see why travelling in the
wrong direction would be more unforeseeable than
running across the railway tracks without looking
to see if a train is about to cross the level crossing.
Unfortunately all too often young cyclists do not
obey the traffic regulations, whether they be stop
signs, traffic lights or the direction of traffic. In
these circumstances could appellant reasonably
believe that the children could in many ways be
careless but would never ride in the wrong direc-
tion? I do not think so.

In deciding that appellant should assume part of
the liability for the accident, the jury in effect
decided that respondent's fault did not have the
degree of unforeseeability that would have made it
a "cas fortuit". This is essentially a question of
appreciation of the facts which the jury resolved
after taking all circumstances into account; its
decision could not doubt have been different; how-
ever, it does not seem irrational to me.

In Paskivski v. Canadian Pacific Limited', this
Court held the railway company liable following
an accident involving a child of seven who had slid
under the wheels of a moving railway car while
watching a train go through a level crossing. The
circumstances of the accident are described by
Dickson J. in his reasons. In a majority decision,
this Court ruled that the railway company was
guilty of the tort of negligence in not taking special
measures to prevent the victim from sliding under
the wheels of the railway car. In the case at bar,

18 [19761 I S.C.R. 687.

qu'il exerce pr6sentent un danger particulier que
de fagon g6n6rale I'enfant semble port6 A ignorer
quand il ne s'y trouve pas attir6.

Ici l'appelante connaissait bien les lieux; elle
n'ignorait pas les divers facteurs retenus contre elle
par le jury; elle savait que les enfants jouaient sur
la voie ferr6e et aux abords; elle devait n6cessaire-
ment savoir que ces enfants traversaient fr6quem-
ment les voies ferr6es tantit sur la rue Pr6fontaine,
tant6t ailleurs. Les 6tourderies pr~visibles 6taient
sans nombre; je ne vois pas pourquoi le fait de
circuler en sens prohib6 serait plus impr6visible
que celui de traverser la voie ferr6e A la course et
sans regarder si un train est sur le point de traver-
ser le passage A niveau. Il est malheureusement
trop fr6quent que les jeunes cyclistes ne respectent
pas les riglements de la circulation, qu'il s'agisse
de signaux d'arrit, de feux lumineux ou de pres-
criptions relatives au sens du trafic. Dans ces
conditions, I'appelante pouvait-elle raisonnable-
ment croire que les enfants commettraient toutes
sortes d'6tourderies, mais ne circuleraient jamais
en sens prohib6? Je ne le crois pas.

En jugeant que l'appelante devait porter une
partie de la responsabilit6 de l'accident, le jury a
effectivement d6cid6 que la faute de l'intim6e
n'avait pas le caractbre d'impr6visibilit6 qui en
aurait fait un cas fortuit. C'est IA essentiellement
une question d'appr6ciation des faits que le jury a
r6solue en tenant compte de toutes les circons-
tances; sa d6cision aurait sans doute pu tre diff6-
rente; elle ne m'apparait cependant pas irration-
nelle.

Dans Paskivski c. Canadien Pacifique Limi-
tie I8, cette Cour a retenu la responsabilit6 de la
compagnie de chemins de fer A la suite d'un acci-
dent survenu A un enfant de sept ans qui avait
gliss6 sous les roues d'un wagon en marche alors
qu'il regardait passer un train A un passage A
niveau. Les circonstances de l'accident sont d6cri-
tes par le juge Dickson dans ses motifs. Dans un
arrt majoritaire, cette Cour a statu6 que la com-
pagnie ferroviaire s'6tait rendue coupable du d6lit
de n6gligence en ne prenant pas des mesures sp&

Is 11976] 1 R.C.S. 687.
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the circumstances of the accident are, in my opin-
ion, at least as favourable to the victim as they
were in Paskivski; in view of this decision, I do not
see how it could be concluded that the verdict
rendered by the jury in the case at bar, though no
doubt strict, is so strict as to be unreasonable.

I would dismiss the appeal with costs.

The judgment of Martland and Spence JJ. was
delivered by

MARTLAND J. (dissenting)-On April 15, 1964,
at about 4:40 p.m., the respondent, then eleven
years of age, rode her bicycle along Pr6fontaine
Street in a southerly direction toward the intersec-
tion of that street with five railway lines of the
appellant which run east to west. Pr6fontaine
Street is a one-way street for traffic proceeding
toward the north.

A freight train operated by the appellant was
proceeding at a speed of about 5 or 6 miles an hour
along the most northerly track from west to east.
Its bell was ringing. Signal lights were flashing at
a point north of this track on the west side of the
street. Signal lights were also in operation on the
south side of the tracks.

The respondent attempted to cross the tracks.
Her bicycle came into collision with the locomotive
of the train and the respondent was severely
injured, having both legs severed, one below the
knee and the other at the ankle. She said in
evidence at the trial that she rode past a truck
parked on the west side of the street not far from
the tracks and that she never saw the train until
the accident occurred, that she did not hear the
bell and that she did not see the signal lights.

With respect to the point of contact between the
locomotive and the train she gave the following
evidence:
[TRANSLATION] And then I looked both ways then I
arrived at Lafontaine Street, and on the right side there
was a large truck, and I went by and I fell, the train was
coming, it caught my front wheel.

ciales visant A empicher la victime de glisser sous
les roues du wagon. Dans la pr6sente cause, les
circonstances de l'accident sont, A mon avis, au
moins aussi favorables A la victime qu'elles
l'6taient dans Paskivski; en regard de cet arr&t, je
ne vois pas comment il serait possible de conclure
que le verdict rendu par le jury dans la pr6sente
cause, s'il est sans doute s6v6re, I'est cependant au
point d'8tre d6raisonnable.

Je suis d'avis de rejeter le pourvoi avec d6pens.

Le jugement des juges Martland et Spence a 6t6
rendu par

LE JUGE MARTLAND (dissident)-Le 15 avril
1964, vers 16h40, l'intim6e, alors Ag6e de 11 ans,
circulait A bicyclette rue Prffontaine en direction
sud vers l'intersection de cette rue et de cinq voies
ferr6es appartenant A l'appelante. Les voies ferr6es
sont en direction est-ouest. La rue Pr6fontaine est
une voie A sens unique vers le nord.

Un train de marchandises de l'appelante roulait
d'ouest en est A 5 ou 6 milles A l'heure sur la voie
situ6e le plus au nord. La cloche de la locomotive
sonnait et les feux clignotants situ6s l'un, au coin
nord-ouest de l'intersection de cette voie ferr6e et
de la rue, et I'autre, au sud des voies ferr6es,
fonctionnaient.

L'intim6e a essay6 de traverser les voies ferr6es.
Sa bicyclette a heurt6 la locomotive et l'intim6e a
6t6 gribvement bless6e; elle a eu les deux jambes
sectionn6es, l'une au dessous du genou et I'autre A
la cheville. Lors du procks, l'intim~e a d6clar6
qu'elle avait d6pass6 un camion gare prbs des voies
ferr6es du c6t6 ouest de la rue et qu'elle n'avait pas
vu le train avant le moment de l'accident, qu'elle
n'avait pas entendu la sonnerie, ni vu les feux
clignotants.

Voici comment elle a d6crit la collision dans son
t6moignage:

Et puis, lA j'ai regard6 des deux (2) c6t6s quand je suis
arriv~e sur la rue Lafontaine, et du c6t6 droit il y avait
un gros camion et, IA, j'ai pass6 et j'ai tomb6, le train
arrivait, il a accroch6 ma roue en avant.
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D. You hit the side of the train, if I understand
correctly.

(The witness does not reply immediately.)

THE WITNESS:

Yes.

In the cab of the locomotive the engineer, Aub-
ertin, who could control the brakes, was seated on
the right hand side. The assistant engineer, Peller-
in, who had no brake controls, was seated on the
left hand side, being the side of the locomotive on
which the accident occurred. A third man, Briand,
the brakeman, was in the front of the van behind
the engine.

Pellerin testified that he saw the respondent
when she appeared from the west side of the
parked truck. He called out to the engineer to
"soak it" and the brakes were immediately
applied. He gave the following answers in evidence
respecting the point of collision:

[TRANSLATION] Q. Fine. Where was the bicyle?
A. It was under the van.

Q. Under the van. Fine. What part of your engine ran
into the bicycle, when you saw that happen?

A. I might say ... I might call the corner of the
engine.

Q. The left front corner?
A. Yes, the left.

Q. Opposite you?
A. Yes. I was right here and it happened there.

Q. So that's the left front corner?
A. Yes.

Q. From what you could see, was it the girl who hit
the engine or the engine which hit the girl?

A. It would be the girl who hit the engine.

Pellerin also gave evidence as to the location of
the train when he shouted to the engineer:

[TRANSLATION] Q. When you shouted "soak it",
when you saw this apparition in front of you, how
far away were you?

A. Oh, about ten feet from the street, from Pr6fon-
taine Street.

D. Tu est arriv6e sur le c6t6 du train si je comprends
bien.

(Le t6moin ne r6pond pas imm6diatement.)

LE TEMOIN:

Oui.

Le m6canicien, Aubertin, qui pouvait actionner
les freins, 6tait assis du c6t6 droit de la cabine de
la locomotive. L'adjoint au m6canicien de la loco-
motive, Pellerin, qui n'avait aucun contrble sur les
freins, 6tait assis du c6t6 gauche de la cabine, celui
o6 s'est produit l'accident. Le pr6pos6 aux freins,
Briand, se trouvait A l'avant du wagon derribre la
locomotive.

Pellerin a d6clar6 dans son t6moignage qu'il a vu
l'intimbe surgir du c6t6 ouest du camion en sta-
tionnement. 11 a cri6 au m6canicien [TRADUC-
TION] dreine A fond)) et ce dernier a imm6diate-
ment actionn6 les freins. Voici ce qu'il a dit au
sujet de la collision:

Q. Bon. La bicyclette, ofi 6tait-elle?
R. Elle 6tait sous la avanp.

Q. Sous la van). Bon. Quelle partie de votre locomo-
tive est entr6e en collision avec la bicyclette, quand
vous avez vu 9a se produire?

R. Je pourrais dire ... je pourrais appeler le coin de
l'engin.

Q.
R.

Q.
R.

Le coin gauche avant?
Oui, la gauche.

Vis-A-vis vous?
Oui. Moi, j'6tais juste ici et c'est arriv6 IA.

Q. Alors, c'est le coin gauche avant, ga?
R. Oui.

Q. Est-ce que suivant ce que vous avez pu voir, c'est
la petite fille qui est venue frapper l'engin ou si
c'est I'engin qui a frapp6 la petite fille?

R. Ce serait plut6t la petite fille qui a frapp6 l'engin.

Puis, au sujet de I'endroit oC se trouvait le train
au moment oil il a averti le m6canicien en criant:

Q. Quand vous avez cri6 asoak its, IA, quand vous avez
r6alis6 cette apparition-lI devant vous, A quelle
distance vous trouviez-vous?

R. Oh! Environ une dizaine de pieds de la rue, de la
rue Pr6fontaine.
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Q. What was about ten feet from Pr~fontaine Street?
Was it the front of the engine or was it the cab?
At that time had the engine already entered ...

A. The engine had already entered the crossing. The
front was about in the middle, I would say.

An eye witness of the accident, Dupuis, said in
evidence:

[TRANSLATION] Q. And you, did you see a collision?
A. Yes, I saw the train hit France.

Q. With what part of the train did it hit France?
A. The front of the train.

Q. The front of the locomotive?
A. Yes.

The evidence shows that the area of Montreal in
which the accident occurred is heavily populated
and that there are ten schools and eleven play-
grounds in the vicinity of the appellant's railway
lines.

The respondent's action against the appellant
was tried by a judge and jury. Questions were put
to the jury. These questions and the answers given
are set out in full in the reasons of my brother
Pratte and it is not necessary to repeat all of them
in full. The jury found that there had been fault on
the part of both parties. Responsibility was
assessed at 95 per cent to the appellant and 5 per
cent to the respondent.

The jury was asked to state the nature of the
fault of each of the parties. With respect to the
appellant, the answer was as follows:
[TRANSLATION] We think that in view of the densely
populated area, right near a school, with the train
coming out of an inclined curve, maximum safety meas-
ures should have been taken. To this must be added the
fact that it was impossible for Mr. Pellerin to apply the
brakes, and the lack of a speed indicator.
Even though Pellerin's view was obstructed by the truck,
he continued on without ascertaining whether the tracks
were clear, relying solely on the small white light.
We think that in the circumstances the person respon-
sible for safety should have instructed Mr. Briand or
someone else to ascertain whether the tracks were clear
after stopping the train.

The jury was asked by the trial judge to clarify
the last paragraph of the answer, as to whether it

Q. Qu'est-ce qui 6tait A une dizaine de pieds de la rue
Pr6fontaine? Est-ce que c'6tait le devant de la
locomotive ou si c'6tait la cabine? Est-ce qu'A ce
moment-li, I'engin 6tait d6jA engag6 sur ...

R. L'engin 6tait d6jA engag6 sur la traverse. Le
devant 6tait A peu prbs au milieu, je dirais.

Un t6moin oculaire de l'accident, Dupuis, a
d6clar6 dans son t6moignage:

Q. Et toi, est-ce que tu as vu une collision?
R. Oui, j'ai vu le train frapper France.

Q. Avec quelle partie du train a-t-il frapp6 France?
R. Le devant du train.

Q. Le devant de la locomotive?
R. Oui.

La preuve r6vile que le lieu de I'accident se
trouve dans un quartier trbs populeux de Montr6al
et qu'il y a dix 6coles et onze terrains de jeu dans
le voisinage des voies ferr6es.

L'action de l'intimbe contre l'appelante a 6t6
instruite devant un juge et un jury auquel on a
pos6 plusieurs questions. Ces questions et les
r6ponses du jury sont cit6es int6gralement dans les
motifs de mon colligue le juge Pratte et il n'est
donc pas n6cessaire de les reproduire ici. Le jury a
conclu au partage de la faute entre les deux par-
ties, A 95 pour cent celle de l'appelante et A 5 pour
cent celle de l'intimbe.

On a demand6 au jury de sp6cifier la nature de
la faute reproch6e A chaque partie. 11 a r6pondu,
en ce qui concerne l'appelante:
Nous croyons qu'en raison du secteur tras populeux, en
plein milieu scolaire, le train sortant d'une courbe A
pente, des mesures de s6curit6 maximum auraient dfi
Etre prises. II faut ajouter de plus l'impossibilit6 de
freinage de la part de M. Pellerin, le manque d'indica-
teur de vitesse.
M~me si la visibilit6 de Pellerin est obstru6e par le
camion, il continue sa route sans v6rifier si la voie est
libre, se fiant uniquement A la petite lumiere blanche.
Nous croyons dans les circonstances que le pr6pos6 A la
s6curit6 aurait di charger M. Briand ou autre de v6rifier
si la voie est claire aprbs avoir fait arr8ter le train.

Le juge du procks a demand6 au jury de clarifier
le dernier alin6a de sa reponse et d'indiquer s'il
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meant after the accident or before, and in reply
said that it meant before the accident.

The little white light to which reference is made
in the jury's answer is a light in the locomotive to
indicate that the signal lights at a street being
approached are in operation. If the light is not
showing the engineer is aware that the street sig-
nals are not operating and brings the locomotive to
a stop.

Total damages were assessed at $100,780. The
apportionment of responsibility was varied by the
trial judge so as to make the appellant responsible
for 55 per cent of the damages instead of 95 per
cent.

The appellant appealed to the Court of Appeal,
which by a two to one decision dismissed the
appeal. Chief Justice Tremblay dissented.

The power of an appellate court to interfere
with the findings of a jury was considered by this
Court in the case of Vancouver-Fraser Park Dis-
trict v. Olmstead 9 . de Grandpr6, J., who deliv-
ered the judgment of the Court, said at p. 839:

All of the relevant cases make it abundantly clear that
jury verdicts must be treated with considerable respect
and must be accorded great weight. This does not mean
however that they should be regarded with awe. In the
case at bar, the evidence examined as a whole, in my
view, did not permit a jury acting judicially to reach the
conclusion that the appellant was negligent.

In that case the Court of Appeal has refused to
set aside the verdict of a jury in an action based on
negligence because the Court was not persuaded
that the jury verdict was "perverse". de Grandpr6
J., at p. 836 acc.epted the statement of Lord Fitz-
gerald in Metropolitan Railway Co. v. Wright 20:

The judgment of the noble and learned Earl who
presided in the Court of Appeal imports that a verdict
once found is not to be set aside unless it appears to be a
verdict perverse or almost perverse. If my recollection
does not mislead me, we have departed in this House, in
several instances, from the old rule which introduced the
element of "perversity", and have substituted for it that

19 [19751 2 S.C.R. 831.
*(1886), 11 A.C. 152.

voulait dire aprbs ou avant I'accident. Le jury a
r6pondu que c'6tait avant.

La petite lumibre blanche dont parle le jury se
trouve dans la locomotive. A I'approche d'une
intersection, elle indique si les feux clignotants du
passage A niveau fonctionnent. Lorsque la lumibre
est 6teinte, le m&canicien sait que les signaux du
passage A niveau ne fonctionnent pas et il arr8te la
locomotive.

Les dommages-intbrats ont 6t6 6valu6s A $100,-
780. Le juge de premibre instance a modifi6 le
partage de la responsabilit6 en r6duisant la part de
l'appelante de 95 pour cent d 55 pour cent.

L'appelante a interjet6 appel A la Cour d'appel
qui, A deux contre un, I'a rejet6, le juge en chef
Tremblay 6tant dissident.

Le pouvoir d'une cour d'appel de modifier le
verdict d'un jury a d6jA 6 6tudi6 par cette Cour
dans l'arrat Vancouver-Fraser Park District c.
Olmstead'9 . Le juge de Grandpr6, qui a rendu le
jugement de la Cour, 6crit A la p. 839:

Tous les arrits pertinents indiquent trbs clairement
qu'il faut traiter les verdicts des jurys avec beaucoup de
respect et leur accorder beaucoup de poids. Cela ne
signifie pas cependant qu'ils devraient nous en imposer.
A mon avis, en l'esp6ce, I'ensemble de la preuve ne
permettait pas A un jury agissant de fagon judiciaire de
conclure A la n6gligence de l'appelante.

Dans cette affaire-lA, la Cour d'appel a refus6
d'annuler le verdict d'un jury dans une action en
dommages-intr&ts parce qu'elle n'6tait pas con-
vaincue qu'il s'agissait d'un verdict miniques. Le
juge de Grandpr6 a accept6, A la p. 836 de son
jugement, la d6claration suivante de lord Fitzge-
rald dans l'arr8t Metropolitan Railway Co. v.
Wright 20:

[TRADUCTION] Le jugement du noble et savant
Comte qui a pr6sid6 en Cour d'appel signifie qu'une fois
un verdict prononc6, il ne doit pas Etre infirm6 A moins
qu'il n'apparaisse inique ou presque inique. Si ma
m6moire m'est fiddle, A plusieurs occasions, nous nous
sommes 6cart6s en cette Chambre de I'ancienne r6gle
qui avait introduit I'616ment d'ainiquit&. pour y substi-

' [1975] 2 R.C.S. 831.
20(1886), 11 A.C. 152.

392 [1979]1I S.C.R.



[1979] 1 R.C.S. C.N. C. VINCENT Le Juge Martland 393

the verdict should not be disturbed unless it appeared to
be not only unsatisfactory, but unreasonable and unjust.
The question, then, for your Lordships' consideration is
whether the evidence so preponderates against the ver-
dict as to shew that it was unreasonable and unjust.

In my opinion the verdict of the jury in the
present case was unreasonable and unjust. The
appellant has been found to be at fault for failing
to prevent the accident in a situation where the
appellant's freight train, travelling at a slow rate
of speed, approached Pr6fontaine Street with its
bell sounding, and with signals of its approach in
operation at the intersection. The unfortunate
respondent, travelling in the wrong direction on a
one-way street, appeared suddenly from behind a
parked truck and struck the locomotive near its
left front corner.

The jury, in finding the appellant at fault, made
a general statement that, in the area in question,
maximum security was required and there listed
four particulars of what it found to be negligence.

The first was the impossibility of Pellerin apply-
ing the brakes. Chief Justice Tremblay points out
that this was not required under the provisions of
the Railway Act, R.S.C. 1970, c. R-2. In any
event, it is obvious that this accident could not
have been prevented even if Pellerin had been able
to apply the brakes himself. When he saw the
respondent the front of the locomotive was in the
intersection.

The second particular was the absence of a
speed indicator in the locomotive. This could not
have any causal connection with the accident.

The third particular was that Pellerin proceeded
on his way, although his view was obstructed by
the truck, without verifying that the way was
clear. The fourth particular is essentially a part of
the third, i.e. that the train should have been
stopped so that Briand or someone else could
verify that the way was clear. If the failure to
check that the route is clear by stopping the train,
even at an intersection where signals warning of
the approach of the train are operating, constitutes
negligence, then the railway company is made

tuer celle de l'immutabilit6 du verdict A moins que
celui-ci soit non seulement non satisfaisant mais encore
d6raisonnable et injuste. Ainsi, la question que vos Sei-
gneuries doivent consid6rer est si la pr6pond6rance de la
preuve va tellement A l'encontre du verdict qu'il apparait
que celui-ci 6tait d6raisonnable et injuste.

J'estime qu'en I'esp6ce le verdict du jury est
d6raisonnable et injuste. 11 a jug6 que l'appelante a
commis une faute parce qu'elle n'a pas 6vit6 l'acci-
dent alors que, dans ce cas, le train de marchandi-
ses roulait lentement vers la rue Pr6fontaine et que
sa sonnerie d'avertissement fonctionnait de meme
que les feux clignotants du passage A niveau. La
malheureuse intim6e, qui circulait A rebours dans
un sens unique, a surgi derriere un camion en
stationnement et a frapp6 le coin avant gauche de
la locomotive.

Dans son verdict concluant A la faute de l'appe-
lante, le jury a d6clar6 que, dans le quartier en
cause, il fallait observer des mesures de s6curit6
maximum et il a conclu A la n6gligence de l'appe-
lante sous quatre chefs.

Le premier, l'impossibilit6 pour M. Pellerin
d'actionner les freins. Le juge en chef Tremblay
souligne que la Loi sur les chemins defer, S.R.C.
1970, chap. R-2, ne l'exige pas. Quoi qu'il en soit,
il est 6vident que cet accident n'aurait pas pu 8tre
6vit6 mime si Pellerin avait pu actionner lui-mime
les freins. Lorsqu'il a vu l'intim6e, l'avant de la
locomotive 6tait d6jA engag6 sur le passage A
niveau.

Le second, I'absence d'indicateur de vitesse dans
la locomotive. 11 n'y a aucun lien de causalit6 entre
ce fait et I'accident.

Le troisibme, savoir que Pellerin a continu6
d'avancer sans v6rifier si la voie 6tait libre bien que
le camion lui obstruit la vue. Le quatribme, en
corollaire du troisibme, savoir qu'on aurait dOi
arrter le train pour permettre A Briand ou A
quelqu'un d'autre de vbrifier si la voie 6tait libre.
Si le fait de ne pas arrater un train pour s'assurer
que la voie est libre, mime si des feux clignotants
signalent son arriv6e, constitue une n6gligence, la
compagnie des chemins de fer est alors dans l'obli-
gation de faire arrEter ses trains A tous les passages
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subject to a duty to stop at each street intersection
in a city. In my opinion there is no such duty. The
operator of a locomotive approaching, at a lawful
rate of speed, a street intersection at which warn-
ing signals are giving notice of the approach of the
locomotive is in the same position as the driver of
an automobile approaching a street intersection
with a green light in his favour. He has the right of
way. He must look out for an unexpected emergen-
cy and take such reasonable steps as he can if one
occurs, but he is not obligated to stop to see if
someone is approaching against the red light.

In my opinion the findings of negligence cannot
be supported and the jury verdict is unreasonable
and unjust.

I would allow the appeal and dismiss the action.

Appeal dismissed with costs, MARTLAND and
SPENCE JJ. dissenting.

Solicitors for the appellant: Boudreau, Giard,
Gagnon & Clerk, Montreal.

Solicitors for the respondent: de Grandpr6,
Colas, Amyot, Lesage, Deschines & Godin,
Montreal.

A niveau en ville. A mon avis, ce devoir n'existe
pas. Le m6canicien d'une locomotive approchant A
la vitesse 16gale d'une passage A niveau gard6 par
des signaux qui annoncent I'arriv6e du train, est
dans la mime situation que le conducteur d'une
automobile A une intersection lorsque le feu est
vert. II a la priorit6, mais il doit rester vigilant
pour parer A tout danger impr6vu et soudain et
prendre, dans ce cas, des mesures raisonnables,
sans pour autant 6tre oblig6 de s'arriter pour
v6rifier que personne ne cherche A passer au feu
rouge.

A mon avis, les conclusions de n6gligence ne
sont pas fond6es et le verdict du jury est d6raison-
nable et injuste.

Je suis d'avis d'accueillir le pourvoi et de rejeter
l'action.

Pourvoi rejetj avec dipens, les juges MART-
LAND et SPENCE itant dissidents.

Procureurs de l'appelante: Boudreau, Giard,
Gagnon & Clerk, Montrial.

Procureurs de l'intimie: de Grandpr6, Colas,
Amyot, Lesage, Deschines & Godin, Montrial.
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The Bell Telephone Company of Canada
(Defendant) Appellant;

and

Harding Communications Limited
(Plaintiff) Respondent;

and

The Attorney General of the Province of
Quebec and the Attorney General of Canada
Mis en cause.

1978: October 25; 1978: November 21.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte 13.

ON APPEAL FROM THE COURT OF APPEAL OF
QUEBEC

Courts - Telecommunications - Jurisdiction of the
Quebec Superior Court - Jurisdiction of the Canadian
Transport Commission - Declinatory exception - An
Act respecting The Bell Telephone Company of
Canada, 1948 (Can.), c. 81, s. 5(4), (5), (6) as amended
by 1967-68 (Can.), c. 48, s. 6 - National Transporta-
tion Act, R.S.C. 1970, c. N-17, s. 45(1) - Code of Civil
Procedure, art. 31.

The respondent Harding developed a system involving
use of a device, known as "divert-a-call", which the
Bank of Montreal was prepared to use in connection
with its credit card authorization centres. The system
involved use of the appellant Bell's telephone lines but
Bell refused to facilitate installation of Harding's equip-
ment and threatened to disconnect the Bank's telephone
lines if the equipment was installed. Alleging that its
business was wrongly jeopardized by Bell, Harding
brought an action against Bell in the Quebec Superior
Court for an injunction to restrain Bell from interfering
with its business and from threatening to disconnect
customers' telephone lines. At the same time Harding
moved for an interlocutory injunction to be effective
pending judgment on the merits. Bell, by declinatory
exception, challenged the jurisdiction of the Superior
Court, claiming that exclusive jurisdiction in this matter
resided in the Canadian Transport Commission. The
declinatory exception was dismissed and the interlocuto-
ry injunction granted by the Superior Court. The Court
of Appeal affirmed. Hence the appeal to this Court.

Held: The appeal should be dismissed.

This Court rarely interferes in proceedings which are
not dispositive of the matters in issue and it will not
interfere with the grant of the interlocutory injunction.

La Compagnie de Tklkphone Bell du Canada
(Dtfenderesse) Appelante;

et

Harding Communications Limited
(Demanderesse) Intimbe;

et

Le procureur g~nfral de la province de
Qubec et le procureur gknbral du Canada
Mis en cause.

1978: 25 octobre; 1978: 21 novembre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QULBEC

Tribunaux - Tlecommunications - Compitence
de la Cour supirieure du Quibec - Competence de la
Commission canadienne des transports - Exception
diclinatoire - Loi concernant La Compagnie de Thid-
phone Bell du Canada, 1948 (Can.), chap. 81, art. 5(4),
(5) et (6), modifie par 1967-68 (Can.), chap. 48, art. 6
- Loi nationale sur les transports, S.R.C. 1970, chap.
N- 17, art. 45(1) - Code de procidure civile, art. 31.

L'intim6e Harding a conqu un systbme utilisant un
appareil appel6 adivert-a-call, que la Banque de Mont-
r6al s'appratait A installer dans ses centres d'autorisation
de cartes de cr6dit. Pour que le systbme fonctionne, il
fallait utiliser des lignes t6l6phoniques de l'appelante
Bell, mais cette dernibre a refus6 de faciliter l'installa-
tion du materiel de Harding et a menac6 de couper les
lignes t6l6phoniques de la Banque si l'6quipement 6tait
install6. Pr6tendant que Bell faisait injustement p6ricli-
ter ses affaires, Harding a demand6 A la Cour sup6rieure
du Qu6bec une injonction enjoignant A Bell de cesser
d'entraver ses affaires et de menacer ses clients d'une
interruption de services. Harding a en outre demand6
une injonction interlocutoire applicable jusqu'au juge-
ment au fond. Par voie d'exception d6clinatoire, Bell a
contest6 la comp6tence de la Cour sup6rieure et all6gu6
que la Commission canadienne des transports a comp&
tence exclusive a cet 6gard. La Cour sup6rieure a rejet6
l'exception d6clinatoire et a fait droit i la demande
d'injonction interlocutoire. La Cour d'appel a confirm6
ce jugement. D'oi le pourvoi devant cette Cour.

Arrit: Le pourvoi doit &tre rejet6.

Cette Cour modifie rarement les jugements rendus en
cours d'instance et elle ne modifiera pas l'ordonnance
d'injonction interlocutoire. Quant A l'exception d6clina-
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As to the declinatory exception, even if an issue in law
might have been raised in proceedings before the
Canadian Transport Commission, a provincial Superior
Court is not precluded from entertaining it in the con-
text of an action, such as the one in this case, which
alleges fault or tortious liability. The legal isue here
turns on s. 5(4) of the Act respecting The Bell Tele-
phone Company of Canada which states that ". . . any
equipment ... not provided by the company shall only
be attached to . .. the facilities of the Company in
conformity with such reasonable requirements as may
be prescribed by the Company". Bell contended, having
regard to s. 5(5) and (6) of its constituent Act, to s.
45(1) of the National Transportation Act and to Rules
2, 7 and 9 of its General Regulations, that the jurisdic-
tion of the Superior Court to decide whether s. 5(4)
imposes an obligation on Bell to prescribe reasonable
requirements is ousted. This Court, approaching this
contention against the background of art. 31 of the Code
of Civil Procedure, concludes that the Quebec Superior
Court has jurisdiction to decide whether s. 5(4) imposes
a legal obligation upon Bell when the question arises in
the course of judicial proceedings that are properly
taken, as in this case, in that Court.

Ottawa Cablevision Ltd. v. Bell Canada, [1973]
C.T.C. 522, leave to appeal refused [1974] 1 F.C. 373;
In re Dr. Morton Shulman and Bell Canada, [1975]
C.T.C. 244; Grand Trunk Railway Co. v. Perrault
(1905), 36 S.C.R. 671, distinguished.

APPEAL from a judgment of the Court of
Appeal of Quebec' affirming a judgment of the
Superior Court 2 granting an interlocutory injunc-
tion and dismissing a declinatory exception.
Appeal dismissed.

Ernest E. Saunders, Q.C., and Peter J. Knowl-
ton, for the appellant.

Henry R. Altschuler, for the respondent.

Raynold Langlois, for the Attorney General of
Quebec, mis en cause.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-The respondent Harding
is a distributor and manufacturer of telecommuni-
cation equipment. One of its products is a telecom-
munication device known as "divert-a-call", which
the Bank of Montreal was prepared to use in

'[1977] C.A. 54.
2 [1975] C.S. 1116.

toire, m~me si une question de droit aurait pu 8tre
soulev6e devant la Commission canadienne des trans-
ports au cours des proc6dures, cela n'empiche pas une
cour suprieure d'une province d'en connaitre dans le
cadre d'une action comme celle-ci, fond6e sur la faute
ou la responsabilit6 d6lictuelle. Le paragraphe 5(4) de la
Loi concernant La Compagnie de Tiliphone Bell du
Canada est au cceur de la question de droit. II 6nonce
que a... tout mat6riel ... qui n'est pas fourni par la
Compagnie ne doit atre reli6 . .. aux am6nagements de
la Compagnie . . . que conform6ment aux exigences
raisonnables que la Compagnie peut prescrire,. Bell
soutient que, compte tenu des par. 5(5) et (6) de sa loi
constitutive, du par. 45(1) de la Loi nationale sur les
transports et des art. 2, 7 et 9 de ses R~glements
g6n6raux, la Cour sup6rieure n'a pas comp6tence pour
d6cider si le par. 5(4) oblige Bell A prescrire des exigen-
ces raisonnables. Etudiant cet argument A la lumidre de
l'art. 31 du Code de procidure civile, cette Cour conclut
que la Cour sup6rieure du Quebec a comp6tence pour
d6cider si le par. 5(4) impose une obligation i Bell
lorsque cette question se pose au cours de proc6dures
judiciaires r6gulibrement intent6es devant elle, comme
en l'espice.

Jurisprudence: distinction faite avec: Ottawa Cablevi-
sion Ltd. c. Bell Canada, [1973] C.C.T. 522, autorisa-
tion d'appel refus6e [1974] 1 C.F. 373; In re Dr. Morton
Shulman et Bell Canada, [1975] C.C.T. 244; Grand
Trunk Railway Co. c. Perrault (1905), 36 R.C.S. 671.

POURVOI A l'encontre d'un arrt de la Cour
d'appel du Qu6bec' qui a confirm6 un jugement de
la Cour sup6rieure 2 accordant une injonction
interlocutoire et rejetant une exception d6clina-
toire. Pourvoi rejet6.

Ernest E. Saunders, c.r., et Peter J. Knowlton,
pour l'appelante.

Henry R. Altschuler, pour l'intim6e.

Raynold Langlois, pour le procureur g6n6ral du
Qubbec, mis en cause.

Le jugement de la Cour a 6t6 rendu par

LE JUGE EN CHEF-L'intim6e Harding fabri-
que et vend du mat6riel de tbl6communications.
Elle fabrique notamment un appareil appel6
adivert-a-callp que la Banque de Montr6al s'appre-
tait A installer dans ses centres d'autorisation des

'[1977] C.A. 54.
2 [1975] C.S. 1116.
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connection with its master charge credit card
authorization centres. Harding developed a system
involving use of the device which was acceptable to
the Bank of Montreal. The system involved use of
the appellant Bell's telephone lines and the Bank
asked Bell for couplers to facilitate installation of
Harding's equipment. Bell refused, and threatened
to disconnect the Bank's telephone lines if Hard-
ing's equipment was installed. It offered, however,
to provide the Bank with the same equipment on
lease. The Bank refused Bell's offer but at the
same time decided it could not proceed with its
dealings with Harding. Alleging that its business
with the Bank and with others was wrongly jeop-
ardized by Bell, Harding brought an action against
Bell in the Quebec Superior Court for an injunc-
tion to restrain Bell from interfering with Hard-
ing's business and from threatening to disconnect
customers' telephone lines. At the same time
Harding moved for an interlocutory injunction to
be effective pending judgment on the merits.

Bell, by declinatory exception, challenged the
jurisdiction of the Quebec Superior Court, claim-
ing that exclusive jurisdiction in respect of its
obligations, if any, arising out of the dealings
between Harding and the Bank resided in the
Canadian Transport Commission. The declinatory
exception was dismissed by Vallerand J. and he
granted the request for an interlocutory injunction.
The Court of Appeal affirmed. The case is now
here by leave of this Court.

I can say at once that this Court will not
interfere with the grant of the interlocutory injunc-
tion. It is rare for it to interfere in proceedings
which are not dispositive of the matters in issue
and hence, in this case it is the declinatory excep-
tion which is the only matter that needs consider-
ation. The broad regulatory powers of the Canadi-
an Transport Commission over Bell and over its
operations are conceded. The issue of law present-
ed here, to which I will come shortly, is one that
might have been raised in proceedings before the
Commission and it might have come here in the
ordinary course of appellate proceedings after

cartes de cr6dit smaster chargep. En utilisant cet
appareil, Harding a conqu un systbme que la
Banque consid6rait adapt6 A ses besoins. Pour que
le systbme fonctionne, il fallait utiliser des lignes
t616phoniques de l'appelante Bell et la Banque a
donc demand6 A cette dernibre de lui fournir un
dispositif de raccordement afin de faciliter l'instal-
lation du mat6riel de Harding. Non seulement Bell
a refus6 mais a menac6 en plus la Banque de
couper les lignes t6l6phoniques si I'6quipement de
Harding 6tait install6. En revanche, elle a propos6
A la Banque de lui louer le mime 6quipement. La
Banque a refus6 l'offre de Bell mais, en mime
temps, elle a d6cid6 de ne pas poursuivre ses
projets avec Harding. Pr6tendant que Bell faisait
injustement p6ricliter ses affaires avec la Banque
et d'autres clients, Harding a demand6 A la Cour
supbrieure du Quebec une injonction enjoignant d
Bell de cesser d'entraver ses affaires et de menacer
ses clients d'une interruption de services. Harding
a en outre demand6 un injonction interlocutoire
applicable jusqu'au jugement sur le fond.

Par voie d'exception d6clinatoire, Bell a contest6
la comp6tence de la Cour supbrieure du Quebec et
all6gu6 que la Commission canadienne des trans-
ports a comp6tence exclusive relativement aux
obligations qu'elle pourrait avoir A l'6gard des
rapports entre Harding et la Banque. Le juge
Vallerand de la Cour supbrieure a rejet6 l'excep-
tion d6clinatoire et a fait droit A la demande
d'injonction interlocutoire. La Cour d'appel a con-
firm6 son jugement. L'appelante se pourvoit
devant cette Cour sur autorisation.

Je puis indiquer d6s maintenant que cette Cour
ne modifiera pas l'ordonnance d'injonction interlo-
cutoire. Il est rare qu'elle modifie les jugements
rendus en cours d'instance et donc seule l'excep-
tion d6clinatoire doit &re examin6e en l'esp6ce.
Les parties admettent les larges pouvoirs de r6gle-
mentation de la Commission canadienne des trans-
ports A l'6gard de Bell et de ses activit6s. La
question de droit soumise en l'espace, que je vais
6tudier plus bas, aurait pu 8tre soulev6e devant la
Commission et nous parvenir par les voies d'appel
habituelles, en passant par la Cour d'appel f6d6-
rale. Voir par exemple, Ottawa Cablevision Ltd. c.
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passing through the Federal Court of Appeal: see
for example, Ottawa Cablevision Ltd. v. Bell
Canada 3 , a case to which I will refer later in these
reasons. It does not follow, however, that a provin-
cial Superior Court is precluded from entertaining
it in the context of an action, such as the one in
this case, which alleges fault or tortious liability
which is outside the purview of the Canadian
Transport Commission.

Twenty-two years after its incorporation in
1880, Bell became a public utility by the obliga-
tion imposed upon it by 1902 (Can.), c. 41 to
supply telephone service within its area of opera-
tions, upon request being made for such service.
Section 2 of that Act reads as follows:

2. Upon the application of any person, firm or corpo-
ration within the city, town or village or other territory
within which a general service is given and where a
telephone is required for any lawful purpose, the Com-
pany shall, with all reasonable despatch, furnish tele-
phones, of the latest improved design then in use by the
Company in the locality, and telephone service for prem-
ises fronting upon any highway, street, lane, or other
place along, over, under or upon which the Company has
constructed, or may hereafter construct, a main or
branch telephone service or system, upon tender or
payment of the lawful rates semi-annually in advance,
provided that the instrument be not situate further than
two hundred feet from such highway, street, lane or
other place.

Bell's constituent Act has been frequently amend-
ed, mainly to authorize it to increase its capital
stock but also with additions to its powers as well,
as, for example, by 1948 (Can.), c. 81, s. 5. This
section was repealed by s. 6 of 1967-68 (Can.), c.
48 and a new section 5 substituted. Subsection (4)
of this new section is central to the legal issue here,
and I reproduce it, along with subss. (5) and (6)
which are relevant to its operation. These provi-
sions read as follows:

5....

(4) For the protection of the subscribers of the Com-
pany and of the public, any equipment, apparatus, line,
circuit or device not provided by the company shall only
be attached to, connected or interconnected with, or
used in connection with the facilities of the Company in

[1974] I F.C. 373.

Bell Canada 3 , un arrt auquel je m'arraterai plus
tard. Cependant, il ne s'ensuit pas qu'une cour
supbrieure d'une province est empich6e d'en con-
naitre dans le cadre d'une action comme celle-ci,
fond6e sur la faute ou la responsabilit6 d61ictuelle
qui n'est pas du ressort de la Commission cana-
dienne des transports.

Bell est devenue, vingt-deux ans aprbs sa consti-
tution, une entreprise d'utilit6 publique lorsqu'on
lui a impos6, en vertu de 1902 (Can.), chap. 41,
l'obligation de fournir, sur demande, un service de
t616phone dans les r6gions qu'elle dessert. L'article
2 de cette loi dispose:

2. Sur la demande de toute personne, compagnie ou
corporation dans une cit6, ville ou village, ou autre
territoire, oft il se donne un service g6n6ral et oii un
t616phone est demand6 pour quelque objet 16gitime, la
compagnie devra, avec toute diligence raisonnable, four-
nir des t6l6phones du dernier type am6lior6 dont fera
alors usage la compagnie dans la localit6, et un service
de t616phone pour les propri6t6s situ6es sur toute voie
publique, rue, ruelle ou autre lieu, sur ou sous lesquels la
compagnie a 6tabli ou pourra 6tablir ci-apres un service
ou systbme principal ou d'embranchement de t616phone,
sur l'offre ou le paiement semi-annuel et d'avance des
taux 16gaux; pourvu que l'instrument ne soit pas plac6
au delA de deux cents pieds de la voie publique, rue,
ruelle ou autre lieu.

La loi constitutive de Bell a 6t6 modifi6e fr6quem-
ment, surtout pour autoriser des augmentations de
son capital-actions, mais 6galement pour accroitre
ses pouvoirs, comme le fait par exemple l'art. 5,
6dict6 A 1948 (Can.), chap. 81, abrog6 par I'art. 6
de 1967-68 (Can.), chap. 48 et remplac6 par un
nouvel art. 5. Le paragraphe (4) de ce nouvel
article est au coeur de la question de droit soulev6e
en l'espice; en voici le texte, avec celui des par. (5)
et (6), qui sont 6galement pertinents A son
fonctionnement:

5....
(4) Pour la protection des abonn6s de la Compagnie

et du public, tout materiel, appareil, ligne, circuit ou
dispositif qui n'est pas fourni par la Compagnie ne doit
8tre reli6 ou connect6 aux am6nagements de la Compa-
gnie ni interconnect6 ou utilis6 en connexion avec eux

[1974] I C.F. 373.
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conformity with such reasonable requirements as may
be prescribed by the Company.

(5) The Canadian Transport Commission may deter-
mine, as questions of fact, whether or not any require-
ments prescribed by the Company under subsection (4)
are reasonable and may disallow any such requirements
as it considers unreasonable or contrary to the public
interest and may require the company to substitute
requirements satisfactory to the Canadian Transport
Commission in lieu thereof or prescribe other require-
ments in lieu of any requirements so disallowed.

(6) Any person who is affected by any requirements
prescribed by the Company under subsection (4) of this
section may apply to the Canadian Transport Commis-
sion to determine the reasonableness of such require-
ment having regard to the public interest and the effect
such attachment, connection or interconnection is likely
to have on the cost and value of the service to the
subscribers.

The decision of the Commission is subject to review
and appeal pursuant to the Railway Act.

It is common ground that no such requirements
as are mentioned in s. 5(4) aforesaid have been
prescribed by Bell. Although not a relevant con-
sideration here in that respect, it is also common
ground that there is no technological fault or
impediment that would militate against intercon-
nection of Harding's equipment with Bell's tele-
phone facilities. What arises out of Harding's
action and what was challenged by the declinatory
exception taken by Bell is not whether s. 5(4)
imposes an obligation upon Bell to prescribe
reasonable requirements but whether it is open to
the Quebec Superior Court to decide that question
as it may arise in Harding's action.

Counsel for Bell contended, having regard to s.
5(5) and s. 5(6) above, and having regard also to s.
45(1) of the National Transportation Act, R.S.C.
1970, c. N-17 and to Rules 2, 7 and 9 of the
General Regulations of Bell, which have the force
of law, that the jurisdiction of the Quebec Superior
Court to decide whether s. 5(4) imposes an obliga-
tion on Bell to prescribe reasonable requirements is
ousted. I approach this contention against the
background of art. 31 of the Quebec Code of Civil
Procedure which declares that

que conform6ment aux exigences raisonnables que la
Compagnie peut prescrire.

(5) La Commission canadienne des transports peut
d6terminer, comme questions de fait, si certaines des
exigences prescrites par la Compagnie en vertu du para-
graphe (4) sont raisonnables ou non et elle peut rejeter
toute exigence de ce genre qu'elle consid~re comme
d6raisennable ou contraire A l'intrt public et exiger
que la Compagnie les remplace par des exigences satis-
faisantes pour la Commission canadienne des transports
ou elle peut prescrire d'autres exigences au lieu des
exigences ainsi rejet6es.

(6) Toute personne qui est affect6e par certaines des
exigences prescrites par la Compagnie en vertu du para-
graphe (4) du pr6sent article peut demander A la Com-
mission canadienne des transports de d6cider si une telle
exigence est raisonnable, compte tenu de l'int6r8t public
et de l'effet qu'un tel branchement ou une telle con-
nexion ou interconnexion sont susceptibles d'avoir sur le
cotat et la valeur du service pour les abonn6s.

La d6cision de la Commission est susceptible de revi-
sion et d'appel en conformit6 de la Loi sur les chemins
defer.

Il est 6tabli que Bell n'a prescrit aucune exi-
gence au sens du par. 5(4) pr6cit6. Bien que ce ne
soit pas pertinent ici A cet 6gard, il est 6galement
6tabli qu'il n'y a aucun obstacle ou difficult6 tech-
nique qui milite contre le raccordement du mat6-
riel de Harding au r6seau t6l6phonique de Bell. Ce
que soulkve f'action de Harding et que conteste
l'exception d6clinatoire invoqu6e par Bell n'est pas
de savoir si le par. 5(4) oblige Bell A prescrire des
exigences raisonnables, mais de savoir si la Cour
sup6rieure du Qu6bec peut trancher cette question
si elle se pose dans I'action de Harding.

L'avocat de Bell soutient que, compte tenu des
par. 5(5) et (6) pr6cit6s, du par. 45(1) de la Loi
nationale sur les transports, S.R.C. 1970, chap.
N-17 et des art. 2, 7 et 9 des R~glements g6n6raux
de Bell, qui ont force de loi, la Cour sup6rieure du
Qu6bec n'a pas comptence pour d6cider si le par.
5(4) oblige Bell A prescrire des exigences raisonna-
bles. Cet argument doit, A mon sens, 8tre 6tudi6 A
la lumibre de l'art. 31 du Code de procidure civile
du Qubbec qui dispose:
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The Superior Court is the Court of original general
jurisdiction; it hears in first instance every suit not
assigned exclusively to another court by a specific provi-
sion of law.

Rules 2, 7 and 9 above-recited were passed in
1953, with Rule 7 being amended in 1958. They
read as follows:

Rule 2.-(a) Telephone service and equipment offered
by the Company's Tariffs, when provided by the Com-
pany, shall be furnished upon and subject to the terms
and conditions contained in

(i) these Regulations,
(ii) all the applicable Tariffs of the Company, and
(iii) the written application (if any) to the extent that
it is not inconsistent with these Regulations or said
Tariffs,

all of which shall be binding on the Company and its
customers.

Rule 7.-Except where otherwise stipulated in its
Tariffs or by special agreement, the Company shall
provide and install all poles, conduits, plant, wiring,
circuits, instruments, equipment, fixtures and facilities
required to furnish service and shall be and remain the
owner thereof, and shall bear the expense of ordinary
maintenance and repairs.

Rule 9.-The Company's equipment and wiring shall
not be rearranged, disconnected, removed or otherwise
interfered with, nor shall any equipment, apparatus,
circuit or device which is not provided by the Company
be connected with, physically associated with, attached
to or used so as to operate in conjunction with the
Company's equipment or wiring in any way, whether
physically, by induction or otherwise, except where
specified in the Tariffs of the Company or by special
agreement. In the event of a breach of this Rule, the
Company may rectify any prohibited arrangement or
suspend and/or terminate the service as provided in
Rule 35.

Bell relies on the provisions of Rules 7 and 9, in
their references to the Tariffs of Bell and to special
agreement, as indicating the modes, the only
modes according to Bell, by which equipment
other than that provided by Bell may be used or
connected with the Bell system. However, these
provisions do not subordinate s. 5(4), later enacted
by 1967-68 (Can.), c. 48; and whatever possible
conflict they raise as against s. 5(4) does not, by

La Cour sup6rieure est le tribunal de droit commun;
elle connait en premiere instance de toute demande
qu'une disposition formelle de la loi n'a pas attribu6e
exclusivement A un autre tribunal.

Les articles 2, 7 et 9 des R6glements susmen-
tionn6s ont 6t promulgu6s en 1953, quoique l'art.
7 ait t modifi6 en 1958. En voici le texte:

[TRADUCTION] Article 2.-a) Le service et I'6quipe-
ment t6l6phoniques offerts aux termes des Tarifs de la
compagnie, lorsqu'elle les fournit, le seront d'aprbs les
clauses et conditions contenues dans

(i) les pr6sents r6glements,
(ii) tous les Tarifs applicables de la compagnie, et
(iii) la demande 6crite (le cas 6ch6ant) en autant
qu'elle soit compatible avec ces r6glements ou lesdits
Tarifs,

le tout liant et la compagnie et les abonn6s.

Article 7.-A moins de stipulations contraires dans ses
Tarifs ou d'une entente sp6ciale, la compagnie fournira
et installera tous poteaux, conduits, outillage, fils, cir-
cuits, instruments, 6quipement, accessoires et installa-
tions requis pour fournir le service, et elle en sera et
demeurera la propri6taire et devra payer les frais de
l'entretien et des r6parations ordinaires.

Article 9.-L'6quipement et les fils de la compagnie ne
doivent pas 8tre r6agenc6s, d6connect6s, enlev6s ou
d6rang6s d'aucune fagon. Aucun 6quipement, dispositif,
circuit, ou m6canisme non fourni par la compagnie ne
peut 8tre branch6, associ6 physiquement, raccord6 ou
utilis6 de fagon A fonctionner conjointement avec l'6qui-
pement ou les fils de la compagnie d'aucune fagon, que
ce soit physiquement, par induction ou autrement, sauf
lorsqu'il est sp6cifi6 autrement dans les Tarifs de la
compagnie ou en vertu d'une entente sp6ciale. En cas de
contravention A ce riglement, la compagnie peut corri-
ger toute installation prohib6e ou suspendre et/ou
mettre fin au service, tel qu'il est pr6vu A l'article 35.

Bell pr6tend que les art. 7 et 9, par leurs renvois
aux Tarifs de Bell et A une entente sp6ciale, indi-
quent les modalit6s et, soutient-elle, les seules
modalit6s d'utilisation, ou de raccordement A son
r6seau, de l'6quipement qu'elle ne fournit pas.
Cependant, ces dispositions ne pr6valent pas sur le
par. 5(4), promulgu6 ultbrieurement par 1967-68
(Can.), chap. 48; le conflit possible entre ces dispo-
sitions et le par. 5(4) ne porte pas pour autant
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that fact, oust the jurisdiction of the Quebec Supe-
rior Court to determine whether there is a legal
obligation cast upon Bell under s. 5(4), if the
Court decides that it must face that question in
dealing with Harding's cause of action and claim
to an injunction against Bell.

Nor do I see the relevance of s. 45(1) of the
National Transportation Act to the question under
discussion here. That provision is in these terms:

45. (1) The Commission has full jurisdiction to
inquire into, hear and determine any application by or
on behalf of any party interested,

(a) complaining that any company, or person, has
failed to do any act, matter or thing required to be
done by the Railway Act, or the Special Act, or by
any regulation, order or direction made thereunder by
the Governor in Council, the Minister, the Commis-
sion, or any inspecting engineer or other lawful au-
thority, or that any company or person has done or is
doing any. act, matter or thing contrary to or in
violation of the Railway Act, or the Special Act, or
any such regulation, order, or direction, or

(b) requesting the Commission to make any-order, or
give any direction, leave, sanction or approval, that by
law it is authorized to make or give, or with respect to
any matter, act or thing, that by the Railway Act or
the Special Act, is prohibited, sanctioned or required
to be done.

I do not doubt, as I have already indicated, that
the meaning of s. 5(4) may arise in the course of a
complaint against Bell to the Canadian Transport
Commission. Two cases of complaints against
Bell's refusal to permit the attachment to Bell's
facilities of certain equipment other than that of
Bell were urged upon this Court by counsel for
Bell. In re Ottawa Cablevision Ltd. et al. and Bell
Canada4 , is not as directly relevant here as is the
second case, In re Dr. Morton Shulman and Bell
Canada5 . Although in both cases the Canadian
Transport Commission concluded that it had no
jurisdiction to hear the complaints, the Ottawa

[1973] C.T.C. 522, leave to appeal refused [1974] 1 F.C.
373.

5 [1975] C.T.C. 244.

atteinte A la comp6tence de la Cour sup6rieure du
Qubbec pour d6cider si le par. 5(4) impose une
obligation A Bell, si elle estime devoir envisager
cette question en statuant sur f'action intent6e par
Harding et sur la demande d'injonction contre
Bell.

Je ne vois pas non plus comment le par. 45(1) de
la Loi nationale sur les transports peut 6tre perti-
nent A la question discut~e ici. Cette disposition se
lit comme suit:

45. (1) La Commission a pleine juridiction pour ins-
truire, entendre et juger toute requ8te pr6sent6e par une
partie int6ress6e ou en son nom,

a) se plaignant qu'une compagnie ou qu'une personne
a omis de faire une action ou une chose qu'elle 6tait
tenue de faire par la Loi sur les chemins defer, par la
loi sp6ciale ou par des rglements 6tablis, des ordon-
nances rendues ou des instructions donn6es sous le
r6gime de l'une ou de l'autre loi par le gouverneur en
conseil, le Ministre, la Commission, un ing6nieur-
inspecteur ou par une autre autorit6 16gitime; ou
qu'une compagnie ou une personne a fait ou fait une
action ou une chose contrairement ou en contraven-
tion A la Loi sur les chemins defer, A la loi sp6ciale ou
A de tels r6glements, ordonnances ou instructions ou
b) demandant A la Commission de rendre une ordon-
nance ou de donner des instructions, une permission,
une sanction ou une approbation que la loi l'autorise A
rendre ou A donner ou relativement A toute affaire,
chose ou action qui, par la Loi sur les chemins defer
ou par la loi sp6ciale, est d6fendue, autoris6e ou
exigec.

Il est 6vident, comme je l'ai d6jA indiqu6, que la
question du sens du par. 5(4) peut se poser dans le
cadre d'une plainte pr6sent6e contre Bell A la
Commission canadienne des transports. Devant
cette Cour, l'avocat de Bell a insist6 sur deux cas
de plaintes fond6es sur le refus de Bell d'autoriser
le raccordement A son r6seau de l'6quipement
qu'elle ne fournit pas. Le premier, In re Ottawa
Cablevision Ltd. et autres et Bell Canada4 , n'est
pas aussi directement pertinent en l'espce que le
second, In re Dr. Morton Shulman et Bell Cana-
da5. M8me si dans les deux affaires la Commission
canadienne des transports a jug6 qu'elle n'avait

4 [1973] C.C.T. 522, autorisation d'appel refus6e [1974] 1
C.F. 373.

s [1975] C.C.T. 244.
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Cablevision case turned largely on the issue of
whether the Commission could require Bell under
s. 5(4), to enter into a so-called individual pole
attachment agreement which would permit the
applicant cablevision firms, subject to reasonable
rental charges, to attach their own transmission
cables to poles or conduits owned by Bell. An
agreement already in effect between Bell and the
cablevision firms provided, inter alia, for the lease
to the latter of coaxial cables owned by Bell, and
the firms wished to have this agreement revised.
Leave to appeal was sought from the Federal
Court of Appeal from the Commission's ruling
that s. 5 did not give it jurisdiction to grant the
relief sought by the cablevision firms. Leave was
refused in a majority decision, the Court being of
the opinion, in the words of Jackett C.J., that (see
[1974] 1 F.C. 373, at p. 378):

... there is no possible basis for reading section 5, or
any part of it, as conferring on the Commission a
jurisdiction to compel Bell to provide facilities that it
refuses to provide or a jurisdiction to remake contracts
between Bell and its customers under which Bell is to
provide facilities.

The Shulman case was brought to the Commis-
sion by a complaint of Dr. Shulman that Bell had
disconnected his office telephone because he had
refused to remove an automatic dialing device
which he had purchased and attached to that
telephone. It was contended that this was unrea-
sonable conduct by Bell, and an order was sought
to permit the continued use of the device. The
Commission concluded, however, that it had no
jurisdiction in the absence of any prescription by
Bell of requirements for the attachment to its
facilities of equipment not provided by Bell. It said
this (at p. 251 of [19751 C.T.C.):

... the Company has not published any requirement
for the connection to its facilities of a customer-owned
"Magicall" dialer. There is, therefore, no such require-
ment before the Commission which the Commission
could judge to be reasonable or otherwise. The Compa-
ny's decision not to establish such requirement is, in our

pas comp6tence pour entendre les plaintes, l'affaire
Ottawa Cablevision portait essentiellement sur la
question de savoir si la Commission pouvait, aux
termes du par. 5(4), contraindre Bell i conclure un
contrat distinct de rattachement aux poteaux, ce
qui aurait permis aux entreprises de ciblodistribu-
tion requ6rantes d'attacher leurs propres cables de
transmission aux poteaux ou canalisations de Bell,
moyennant un coat de location raisonnable. Bell
avait d6jA conclu avec les entreprises de cAblodis-
tribution un accord qui pr6voyait notamment la
location A ces derniares de cAbles coaxiaux dont
elle 6tait propri6taire. Les entreprises requbrantes
voulaient en obtenir la r6vision. La Commission a
rejet6 la demande au motif que l'art. 5 ne lui
conf6rait pas la comp6tence pour accorder le
redressement r6clam6; la demande d'autorisation
d'interjeter appel de cette d6cision A la Cour d'ap-
pel f6d6rale fut refus6e, la majorit6 de la Cour
6tant d'avis que, comme le dit le juge en chef
Jackett, ([1974] 1 C.F. 373, A la p. 378):

... il n'existe aucun fondement permettant de lire
l'article 5, ou quelque partie de cet article, comme
conf6rant A la Commission la comp6tence pour obliger
Bell A fournir des am6nagements qu'elle refuse de four-
nir ou pour remanier des contrats entre Bell et ses
clients en vertu desquels Bell doit fournir des
am6nagements.

L'affaire Shulman est venue devant la Commis-
sion A la suite d'une plainte pr6sent6e par le Dr
Shulman apras que Bell eut interrompu le service
t616phonique de son bureau parce qu'il avait refus6
d'enlever un appareil de composition automatique
de num6ros qu'il avait achet6 et branch6 sur son
t616phone. All6guant I'attitude d6raisonnable de
Bell, I'abonn6 a demand6 une ordonnance enjoi-
gnant A Bell de l'autoriser A se servir de cet
appareil. La Commission a conclu qu'elle n'avait
pas comp6tence puisque Bell n'avait prescrit
aucune exigence relative au raccordement A son
r6seau d'appareils qu'elle ne fournissait pas. La
Commission a d6clar6 ([1975] C.C.T., A la p. 251:

... la Compagnie n'a pas publi6 d'exigence applicable
au raccordement, A ses installations, d'appareils de com-
position aMagicalls appartenant A l'abonn6. La Commis-
sion ne se trouve done saisie d'aucun 616ment qu'elle
peut juger raisonnable ou dbraisonnable. La d6cision de
Bell Canada de ne pas publier de telle exigence est, A
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view, completely within the discretion of the Company
under subsection (4) of Section 5 of its Special Act.

The conclusion of the Commission is not one
that binds the Courts in the absence of a clear
indication that it was for the Commission alone to
determine the meaning of s. 5(4), not only for its
purposes but also in respect of any other proceed-
ings in which the meaning of s. 5(4) arises. There
is no such indication. Indeed, the Commission is
not itself the final authority on questions of law or
jurisdiction arising out of proceedings taken before
it. There is provision in the National Transporta-
tion Act for an appeal to the Federal Court of
Appeal, with leave, on questions of law or of
jurisdiction (see s. 64(2), as amended by R.S.C.
1970 (2nd Supp.), c. 10, item 32), with the possi-
bility of a further appeal here. It is this Court
which would finally settle any question of law
raised by s. 5(4), whether it came through a
Superior Court route or through a route leading
from the Commission's decision.

I conclude, therefore, that the Quebec Superior
Court has jurisdiction to decide whether s. 5(4)
imposes a legal obligation upon Bell when the
question arises in the course of judicial proceed-
ings that are properly taken in that Court. That is
this case.

Counsel for Bell urged upon us the statements of
Davies J., as he then was, speaking for the majori-
ty in Grand Trunk Railway v. Perrault6. The case
arose out of an action to compel the railway to
establish a farm crossing for the benefit of the
plaintiff. This Court held that exclusive jurisdic-
tion to grant such relief lay with the Board of
Railway Commissioners. That case does not touch
the point in issue here.

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Houle, Hurtubise
& April, Montreal.

6 (1905), 36 S.C.R. 671.

notre avis, tout A fait dans le cadre de la discrEtion que
peut exercer la Compagnie, au titre du paragraphe (4)
de l'article 5 de sa Loi d'incorporation.

La d6cision de la Commission ne lie pas les
tribunaux, en l'absence d'une indication claire qu'il
lui appartient exclusivement de d6terminer le sens
du par. 5(4), non seulement A ses propres fins mais
6galement aux fins de toute autre procedure dans
le cadre de laquelle la question du sens de ce
paragraphe se pose. Pareille indication n'existe
pas. En fait, la Commission n'est pas le tribunal de
dernier ressort pour les questions de droit ou de
comp6tence qui lui sont soumises. La Loi nationale
sur les transports pr6voit que les d6cisions de la
Commission sur toute question de droit ou de
comp6tence sont susceptibles d'appel A la Cour
d'appel f6d6rale, sur autorisation (voir le par.
64(2), modifi6 par S.R.C. 1970 (20 Supp.), chap.
10, item 32) et, de 1A, il est possible de se pourvoir
devant cette Cour. C'est cette Cour qui tranchera
en dernier ressort toute question de droit soulev6e
par le par. 5(4), qu'elle ait d'abord 6 tranch6e
par une cour sup6rieure ou que ce soit la Commis-
sion qui en ait d'abord d6cid6.

Je conclus done que la Cour sup6rieure du
Qu6bec a comp6tence pour d6cider si le par. 5(4)
impose une obligation A Bell lorsque cette question
se pose au cours de proc6dures judiciaires r6guli-
rement intent6es devant elle. C'est le cas en
l'esp6ce.

L'avocat de Bell a cit6 l'opinion du juge Davies
(alors juge puin6), au nom de la majorit6 de cette
Cour, dans Grand Trunk Railway c. Perrault6.
Cette affaire r6sultait d'une action visant A obliger
la compagnie de chemins de fer A construire un
passage A niveau pour la ferme du demandeur.
Cette Cour a jug6 que seule la Commission des
chemins de fer avait comp6tence pour accorder un
tel redressement. Cette affaire ne touche pas le
point en litige ici.

Je suis d'avis de rejeter le pourvoi avec d6pens.

Pourvoi rejeti avec dipens.

Procureurs de l'appelante: Houle, Hurtubise &
April, Montrial.

6 (1905), 36 R.C.S. 671.
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Solicitors for the respondent: Lazarre & Alt-
schuler, Montreal.

Solicitors for the Attorney General of Quebec:
Langlois, Drouin & Laflamme, Montreal.

Procureurs de l'intimie: Lazarre & Altschuler,
Montrial.

Procureurs du procureur gin&al du Quibec:
Langlois, Drouin & Laflamme, Montrial.
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Phillip Morris Appellant;

and

Her Majesty The Queen Respondent.

1978: January 31; 1978: October 3.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Criminal law - Evidence - Cross-examining on
previous convictions - Admissions by witness - Leave
to question the accused on his record as a juvenile
delinquent - Judge's charge to jury - Criminal Code,
R.S.C. 1970, c. 34, ss. 306, 593, 609 - Canada Evi-
dence Act, R.S.C. 1970, c. E-10, s. 12 - Juvenile
Delinquents Act, R.S.C. 1970, c. J-3, ss. 3, 20(1), 26,
38.

Appellant, aged 19, was found guilty by the Court of
Queen's Bench, Criminal Side, for the district of Mon-
treal, consisting of a judge and jury, on a charge of
breaking and entering with intent (s. 306 Cr.C.). He
appealed to the Court of Appeal on the ground that the
trial judge erred by allowing evidence of the cross-
examination of appellant, in which he contradicted the
evidence he had given in chief and admitted having ben
found guilty, under the Juvenile Delinquents Act, of
offences, under the Criminal Code. The Court of Appeal
affirmed the conviction; hence the appeal to this Court.

Held (Laskin C.J. and Spence, Dickson and Estey JJ.
dissenting): The appeal should be dismissed.

Per Martland, Ritchie, Pigeon, Beetz and Pratte JJ.:
Under s. 12 of the Canada Evidence Act and s. 593
Cr.C., the trial judge properly allowed in evidence the
cross-examination of the appellant upon his record as a
juvenile delinquent. The word "offence" as used in s.
12(1) of the Canada Evidence Act includes a delinquen-
cy consisting in a violation of the Criminal Code which
is enforceable under the Juvenile Delinquents Act, and a
finding of delinquency under this Act is equivalent to a
conviction within the meaning of s. 12 of the Canada
Evidence Act. The right to cross-examine a witness with
the view of establishing the falsity of the evidence-in-
chief should not be less absolute in the case of a former
juvenile delinquent than in other cases. The admissions
of the appellant during his cross-examination constitute
sufficient proof of the delinquencies of which he was
found guilty under the Juvenile Delinquents Act, with-

Phillip Morris Appelant;

et

Sa Majest6 La Reine Intimie.

1978: 31 janvier; 1978: 3 octobre.

Presents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Droit criminel - Preuve - Contre-interrogatoire
sur condamnations antirieures - Aveux du timoin -
Autorisation d'interroger I'accuse sur son dossier de
jeune dilinquant - Exposi du juge au jury - Code
criminel, S.R.C. 1970, chap. 34, art. 306, 593, 609 -
Loi sur la preuve au Canada, S.R.C. 1970, chap. E-10,
art. 12 - Loi sur les jeunes delinquants, S.R.C. 1970,
chap. J-3, art. 3, 20(1), 26, 38.

L'appelant, Ag6 de 19 ans, est trouv6 coupable par la
Cour du Banc de la Reine, juridiction criminelle, du
district de Montreal, compos6e d'un juge et d'un jury,
d'une accusation d'introduction par effraction dans un
dessein criminel (art. 306 C.cr.). Il en appelle A la Cour
d'appel au motif que le juge du procks a err6 en recevant
en preuve le contre-interrogatoire de l'appelant au cours
duquel il a contredit le t6moignage qu'il avait donn6 A
l'interrogatoire principal et admis avoir 6t6 trouv6 cou-
pable, en vertu de la Loi sur les jeunes dilinquants, de
violations au Code criminel. La Cour d'appel a confirm6
la condamnation; d'o6 le pourvoi A cette Cour.

Arrit (le juge en chef Laskin et les juges Spence,
Dickson et Estey 6tant dissidents): Le pourvoi doit 8tre
rejet6.

Les juges Martland, Ritchie, Pigeon, Beetz et Pratte:
Le juge du procks a eu raison de recevoir en preuve, en
vertu de l'art. 12 de la Loi sur la preuve au Canada et
de l'art. 593 C.cr., le contre-interrogatoire de l'appelant
sur son dossier de jeune d6linquant. Le mot ainfractions
au par. 12(1) de la Loi sur la preuve au Canada
comprend un d6lit constituant une violation du Code
criminel punissable en vertu de la Loi sur les jeunes
dilinquants et un jugement pronongant qu'il y a eu d6lit
au terme de cette loi 6quivaut A une condamnation au
sens de l'art. 12 de la Loi sur la preuve au Canada. Le
droit de contre-interroger un t6moin en vue d'6tablir la
fausset6 de son t6moignage principal ne doit pas 6tre
moins absolu dans le cas d'un ex-jeune d6linquant que
dans les autres cas. Les admissions de l'appelant au
cours de son contre-interrogatoire constituent une
preuve suffisante des d61its dont il a 6t6 trouv6 coupable
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out it being necessary to produce the official record.
Moreover, nothing in the pre-sentencing report fur-
nished to the trial judge indicated that these admissions
were erroneous; this report in fact related to the penal-
ties imposed on the appellant rather than to the findings
of guilty made against him.

Further, so far as s. 593 Cr.C. is concerned, the
appellant put his character in issue when he stated that
he had never been convicted nor arrested; it was open to
the Crown to contradict this proof of good character by
proof of prior convictions.

So far as the judge's charge to the jury is concerned,
even if the judge erred in stating that the appellant lied
when he denied any previous arrest, this error, in the
circumstances of the case, had no influence on the jury's
decision not to believe the appellant.

Per Laskin C.J. and Spence, Dickson and Estey JJ.,
dissenting: By telling the jury that the accused had lied
when he stated that he had never been arrested, the trial
judge committed an error justifying a new trial. The
record contained no evidence of an arrest. Even if it was
concluded that the appellant had committed delinquen-
cies as a juvenile delinquent, the Juvenile Delinquents
Act does not allow such findings to be treated as convic-
tions that can be proved in evidence under s. 593 Cr.C.
A finding of juvenile delinquency under the Juvenile
Delinquents Act is not equivalent to a conviction under
the Criminal Code.

[R. v. Lalonde (1950), 11 C.R. 71, referred to; Jones
v. Director of Public Prosecutions, [1962] A.C. 635,
followed; Koufis v. The King, [1941] S.C.R. 481 fol-
lowed; Attorney general of British Columbia v. Smith,
[1967] S.C.R. 702, [1969] I.C.C.C. 244; R. v. Hors-
burgh, [1966] 1 O.R. 739; Krassman v. The Queen
(1972), 8 C.C.C. (2d) 45; Adelphi Book Store Limited
v. The Queen (1972), 8 C.C.C. (2d) 49; R. v. Grant
(1936), 100 J.P. 324; R. v. Blaby, [1894] 2 Q.B. 170; R.
v. Manchester Justices, [1937] 2 K.B. 96; Smith v. The
Queen, [1959] S.C.R. 638 reversing (1958), 121 C.C.C.
103 (sub nom. R. v. Gerald X.); Tarlo's Estate (1934),
172 A. 139, 315 Pa. 321; Blaufus v. People (1877), 69
N.Y. 107, 25 Am. Rep. 148; Ward v. Sinfield (1880),
49 L.J.Q.B. 696; Stirland v. Director of Public Prosecu-
tions, [1944] A.C. 315; R. v. Davison et al. (1974), 20
C.C.C. (2d) 424; R.v. McLean (1940), 73 C.C.C. 310;
R. v. Sweet-Escott (1971), 55 C.A.R. 316; R. v. Baker
(1912), 7 C.A.R. 252; R. v. Samuel (1956), 40 C.A.R.
8; R. v. St. Pierre (1974), 17 C.C.C. (2d) 489; R. v.

en vertu de la Loi sur les jeunes delinquants, sans qu'il
soit n6cessaire de produire le dossier officiel. Du reste,
rien dans le rapport fourni au juge du procks pr6alable-
ment au prononc6 de la sentence n'indique que ces
admissions soient erron6es; ce rapport a d'ailleurs trait
aux peines auxqelles l'appelant a 6t6 condamn6 plut6t
qu'aux d6clarations de culpabilit6 prononc6es contre lui.

Au surplus, pour ce qui est de l'art. 593 C.cr., I'appe-
lant a soulev6 la question de sa r6putation lorsqu'il a
d6clar6 n'avoir jamais t condamn6 ni arr~t6; l'intim6e
avait donc le droit de tenter de contredire cette preuve
d'honorabilit6 par la preuve de condamnations ant6rieu-
res.

Quant A l'expos6 du juge au jury, m~me si le juge a
fait une erreur en disant que l'appelant avait menti en
affirmant n'avoir jamais t arrit6, cette erreur, compte
tenu des circonstances de l'espace, n'a eu aucune
influence sur la d6cision du jury de ne pas croire
l'appelant.

Le juge en chef Laskin et les juges Spence, Dickson et
Estey, dissidents: En disant au jury que l'accus6 avait
menti lorsqu'il a d6clar6 n'avoir jamais 6t6 arrit6, le
juge du proc~s a commis une erreur qui justifie un
nouveau procks. Il n'y a aucune preuve d'arrestation au
dossier. Et mime si l'on concluait que l'appelant avait
commis des d6lits en tant que jeune d61inquant, la Loi
sur les jeunes dilinquants ne permet pas de consid6rer
ces conclusions comme des condamnations permettant
que la preuve en soit faite en vertu de l'art. 593 C.cr.
Une adjudication de culpabilit6 de d6lit en vertu de la
Loi sur les jeunes dilinquants n'6quivaut pas A une
condamnation au sens du Code criminel.

[Jurisprudence: R. v. Lalonde (1950), 11 C.R. 71;
Jones v. Director of Public Prosecutions, [1962] A.C.
635 (arr6t suivi); Koufis c. Le Roi, [1941] R.C.S. 481
(arr~t suivi); Procureur gindral de la Colombie-Britan-
nique c. Smith, [1967] R.C.S. 702, [1969] 1 C.C.C.
244; R, v. Horsburgh, [1966] 1 O.R. 739; Krassman v.
The Queen (1972), 8 C.C.C. (2d) 45; Adelphi Book
Store Limited v. The Queen (1972), 8 C.C.C. (2d) 49;
R. v. Grant (1936), 100 J.P. 324; R. v. Blaby, [1894] 2
Q.B. 170; R. v. Manchester Justices, [1937] 2 K.B. 96;
Smith c. La Reine, [1959] R.C.S. 638 infirmant (1958),
121 C.C.C. 103 (sub nom. R. v. Gerald X.); Tarlo's
Estate (1934), 172 A. 139, 315 Pa. 321; Blaufus v.
People (1877), 69 N.Y. 107, 25 Am. Rep. 148; Ward v.
Sinfield (1880), 49 L.J.Q.B. 696; Stirland v. Director of
Public Prosecutions, [1944] A.C. 315; R. v. Davison et
al. (1974), 20 C.C.C. (2d) 424; R. v. McLean (1940),
73 C.C.C. 310; R. v. Sweet-Escott (1971), 55 C.A.R.
316; R. v. Baker (1912), 7 C.A.R. 252; R. v. Samuel
(1956), 40 C.A.R. 8; R. v. St. Pierre (1974), 17 C.CC.
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MacDonald (1974), 27 C.R.N.S. 212; R. v. Triganzie
(1888), 15 OR. 294, referred to.]

APPEAL against a decision of the Court of
Appeal of Quebec' affirming a guilty verdict
handed down by a jury. Appeal dismissed, Laskin
C.J. and Spence, Dickson and Estey JJ. dissenting.

Peter M. Gold, for the appellant.

Henry Keyserlingk, for the respondent.

The judgment of Chief Justice Laskin and

Spence, Dickson and Estey JJ. was delivered by

SPENCE J. (dissenting-This is an appeal from
the judgment of the Court of Appeal for the
Province of Quebec pronounced on the 17th of
March 1975 by which judgment the said Court of
Appeal dismissed an appeal from the conviction of
the appellant after the verdict of a jury on the
charge that he did
TO WIT: Phillip MORRIS A MONTREAL district
MONTREAL on or about June 10th 1973, did unlaw-
fully break and enter a place other than a dwelling
house, to wit: a building situated at 6665 Saint-Jacques
West, the property of K-Tel International Ltd., with
intent to commit an indictable offence therein, commit-
ting thereby an indictable offence, according to section
306-1-a-e of the Criminal Code, against the form of the
Statute in such case made and provided and against the
Peace of Our Sovereign Majesty the Queen, Elizabeth
the Second, Her Crown and Dignity.
Dated August 7, 1973.

The appellant was actually apprehended as he
climbed out of a window of the subject premises in
an attempt to leave them. Section 306(2) of the
Criminal Code provides:

(2) For the purposes of proceedings under this sec-
tion, evidence that an accused

(a) broke and entered a place is, in the absence of
any evidence to the contrary, proof that he broke and
entered with intent to commit an indictable offence
therein; or
(b) broke out of a place is, in the absence of any
evidence to the contrary, proof that he broke out after

(i) committing an indictable offence therein, or
(ii) entering with intent to commit an indictable
offence therein.

'[19751 C.A. 365.

(2d) 489; R. v. MacDonald (1974), 27 C.R.N.S. 212; R.
v. Triganzie (1888), 15 O.R. 294.]

POURVOI contre un arrat de la Cour d'appel
du Qubbec' confirmant un verdict de culpabilit6
prononce par un jury. Pourvoi rejet6, le juge en
chef Laskin et les juges Spence, Dickson et Estey
6tant dissidents.

Peter M. Gold, pour I'appelant.

Henry Keyserlingk, pour l'intim6e.

Le jugement du juge en chef Laskin et des juges
Spence, Dickson et Estey a 6t6 rendu par

LE JUGE SPENCE (dissident)-Ce pourvoi atta-
que un arrat de la Cour d'appel de la province de
Qu6bec, prononc6 le 17 mars 1975, qui rejette un
appel de la d6claration de culpabilit6 de l'appelant
qu'un jury a trouv6 coupable sur l'accusation
suivante:

[TRADUCTION] A SAVOIR: A MONTRtAL, district
de MONTREAL, le 10 juin 1973 ou vers cette date,
Phillip MORRIS s'est ill6galement introduit par effrac-
tion en un endroit autre qu'une maison d'habitation,
savoir, un immeuble situ6 6665 ouest, rue Saint-Jacques,
propri6t6 de K-Tel International Ltd., avec l'intention
d'y commettre un acte criminel, commettant de ce fait
un acte criminel aux termes des al. 306(1)a) et e) du
Code criminel, contrevenant ainsi A la loi et mettant en
danger la paix et l'ordre public.

Dat6 du 7 aofit 1973.

L'appelant a 6t6 appr6hend6 alors qu'il tentait
de sortir des lieux en cause par une fen~tre. Le
paragraphe 306(2) du Code criminel pr6voit:

(2) Aux fins de proc6dures intent6es en vertu du
pr6sent article, la preuve qu'un accus6

a) s'est introduit dans un endroit par effraction, cons-
titue, en l'absence de toute preuve contraire, une
preuve qu'il s'y est introduit par effraction, avec
l'intention d'y commettre un acte criminel; ou
b) est sorti d'un endroit par effraction, fait preuve, en
I'absence de toute preuve contraire, qu'il en est sorti
par effraction

(i) apres y avoir commis un acte criminel, ou
(ii) aprbs s'y 8tre introduit avec l'intention d'y
commettre un acte criminel.

[1975] C.A. 365.
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Undoubtedly, in view of this provision and the
above recited circumstance, counsel for the appel-
lant called the appellant to give evidence. Normal-
ly, it would be expected that under such cir-
cumstances, the appellant would have very
considerable difficulty in adducing evidence which
would raise any reasonable doubt in the minds of
the jury. There were, however, in the evidence
adduced, a considerable number of facts which
made it possible that the appellant's excuse for
entry into the premises, i.e., that he had merely
been seeking shelter from a heavy rainstorm and
had unwittingly locked himself in the premises,
might raise a considerable doubt. Therefore, as the
learned trial judge, Hugessen A.C.J., said, in his
charge to the jury:
... but it's going to come down to your assessment of
the credibility of the accused.

The appellant was nineteen years of age at the
date of the alleged offence and the time of the
trial. So soon as counsel for the appellant called
that appellant as a witness, the following questions
and answers were put:

Q. Mr. Phillip Morris, have you ever been convicted
of a criminal offense?

A. No. None whatsoever.

Q. Have you ever been arrested before?
A. No.

Q. This is the first time?
A. Yes.

Q. This incident?
A. Yes.

After the appellant had given evidence-in-chief,
he was cross-examined and at a certain point
counsel for the Crown interrupted his examination,
requested that the jury be excused, and then
applied for the right to cross-examine the appel-
lant upon his alleged record as a juvenile. After
considerable argument, the learned trial judge
ruled:
... so I'm prepared to admit, Mr. Keyserlingk, the
question, or a series of questions if necessary, with
regard to any conviction of the accused of an offence
described in the Juvenile Delinquents Act. You can call
the Jury back.

The following cross-examination of the appel-
lant then took place:

C'est indubitablement A cause de cette disposi-
tion et des circonstances pr6cit6es que l'appelant a
6t6 invit6 A t6moigner par son avocat. Normale-
ment, on s'attendrait A ce qu'en de telles circons-
tances, il soit trbs difficile pour l'appelant de four-
nir une preuve qui pourrait soulever un doute
raisonnable dans l'esprit du jury. Toutefois, dans
la preuve soumise, plusieurs faits rendent plausible
l'excuse fournie par l'appelant pour justifier son
introduction dans les lieux, savoir qu'il avait sim-
plement cherch6 A s'abriter d'un gros orage et que
sans le savoir il s'y 6tait enferm6, et cela peut
soulever un doute consid6rable. En cons6quence, le
savant juge de premibre instance, le juge en chef
adjoint Hugessen, a dit dans son expos6 au jury:

[TRADUCTION] ... cela fait partie de votre 6valuation
de la cr6dibilit6 de l'accus6.

L'appelant 6tait Ag6 de dix-neuf ans A la date de
l'infraction all6gu6e et au moment du procks. L'in-
terrogatoire de l'appelant, qui avait 6t6 cit6 comme
t6moin par son avocat, s'est engag6 sur cet
6change:

[TRADUCTION] Q. M. Phillip Morris, avez-vous d6jA
6t6 d6clar6 coupable d'une infraction criminelle?

R. Non. Pas une seule.

Q. Avez-vous d6jA 4t6 arrt6?
R. Non.

Q. C'est la premiere fois?
R. Oui.

Q. Cet incident?
R. Oui.

Aprbs l'interrogatoire principal, I'appelant a t
contre-interrog6. A un certain moment, I'avocat du
minist&re public a interrompu son interrogatoire, a
demand6 que le jury se retire et a alors sollicit6 le
droit de contre-interroger I'appelant sur son pr6-
tendu dossier de jeune d6linquant. Apras un long
d6bat, le savant juge de premiere instance a
d6cid6:
[TRADUCTION] ... je suis prit, M, Keyserlingk, A vous
autoriser A poser une ou plusieurs questions si n6ces-
saire, sur toute condamnation de l'accus6 pour une
infraction pr6vue A la Loi sur les jeunes d6linquants.
Vous pouvez rappeler le jury.

L'avocat a alors procd6 au contre-interroga-
toire suivant:
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Q. Mr. Morris, you've mentioned to the Members of
the Jury that you had never been previously
arrested or convicted of any offence whatsoever. Is
that correct?

A. Yes.

Q. Is it not a fact that in nineteen sixty-three, before
the Juvenile Court, you were charged with and
found guilty of attempted theft?

A. I don't remember.

Q. Is it not true that in nineteen sixty-nine you were
charged again before the Juvenile Court, convicted
of damages to third party's property, causing
damages?

A. I don't remember exactly.

Q. O.K., do you remember if in nineteen seventy you
were charged with and found guilty of theft and
illegal possession, in nineteen seventy?

A. Yes.

Q. Do you remember if in nineteen seventy-two,
before the Juvenile Court, that you were found
guilty of breaking and entering?

A. Guilty.

Q. You were found guilty in nineteen seventy-two. Is
that correct?

A. Yes.

Q. That would have been at the age of eighteen ...
seventeen?

A. Seventeen.

Upon the conclusion of the evidence, the learned
trial judge charged the jury in what was, with
respect, a remarkably correct yet brief charge
referring to the question of the record in the
following terms:
Now, just before terminating, I'd like to say one word
about the accused's record, which was brought up too.
First of all, it seems quite clear to me that in his
evidence in chief, the accused lied. When he started out,
the very first thing he said was that he had never been
convicted. He had never been arrested. You can draw
what conclusions you like from that. You may choose to
think that he was frightened, didn't want to bring out
before you the fact that he'd been in trouble with the
police before, as a juvenile. You may choose to think
that he felt that his record as a juvenile was not impor-
tant or wasn't covered by what was asked of him. You
may also choose to think that even if he deliberately lied
on that subject, that what he told you in the rest of his
testimony was the truth. You're the entire Judges of
this. It would equally be within your realm, in your

[TRADUCTION] Q. M. Morris, vous avez dit aux
membres du jury que vous n'aviez jamais 6t6
arrat6 auparavant et que vous n'aviez jamais 6t6
d6clar6 coupable d'une infraction. Est-ce exact?

R. Oui.

Q. N'est-il pas vrai qu'en 1963, devant la cour pour
jeunes d6linquants, vous avez 6t6 accus6 et d6clar6
coupable de tentative de vol?

R. Je ne me souviens pas.

Q. N'est-il pas vrai qu'en 1969, vous avez 6t6 accus6,
toujours devant la cour pour jeunes d6linquants, et
d6clar6 coupable d'avoir caus6 des dommages aux
biens d'un tiers?

R. Je ne me souviens pas exactement.

Q. Bon. Vous souvenez-vous si en 1970, vous avez 6t6
accus6 et d6clar6 coupable de vol et de possession
ill6gale, en 1970?

R. Oui.

Q. Vous souvenez-vous si en 1972, devant la cour
pour jeunes d6linquants, vous avez 6t6 d6clar6
coupable d'introduction par effraction?

R. Coupable.

Q. Vous avez 6t6 d6clar6 coupable en 1972. Est-ce
exact?

R. Oui.

Q. Vous aviez A ce moment-lIA dix-huit ans ... dix-
sept ans?

R. Dix-sept ans.

A la conclusion de la preuve, le savant juge de
premiere instance a fait son expos6 au jury. Sur la
question du dossier de l'accus6, son expos6 est
remarquablement juste et pourtant bref:

[TRADUCTION] Maintenant, avant de terminer, j'aime-
rais dire un mot du dossier de l'accus6 dont on a
6galement fait 6tat. En premier lieu, il me semble trbs
clair que l'accus6 a menti au cours de son interrogatoire
principal. Au d6but, il a tout de suite dit qu'il n'avait
jamais 6t6 d6clar6 coupable, qu'il n'avait jamais 6t6
arrt6. Vous pouvez en tirer les conclusions que vous
voulez. Vous pouvez juger qu'il avait peur, qu'il ne
voulait pas avouer devant vous qu'il avait eu des d6m8l6s
avec la police en tant que jeune d6linquant. Vous pouvez
juger qu'il consid6rait que son dossier de jeune d6lin-
quant n'6tait pas important ou qu'il ne faisait pas l'objet
de la question qui lui 6tait pos6e. Vous pouvez 6gale-
ment juger que, mime s'il a d6libr6ment menti sur ce
point, le reste de son t6moignage est vrai. Vous en 8tes
les seuls juges. 11 est 6galement en votre pouvoir de
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power, to come to the conclusion that having lied to you
on this matter, which you may think is important, that
the rest of his story is pretty doubtful. That's your
decision to make. The only thing I would ask you to do,
and I'm sure that your common sense will tell you this, I
would ask you to be very careful not to convict the
accused simply because he's been convicted before. Our
whole system proceeds on the basis that a man pays his
debt to society when he's convicted, and when he comes
back into society, that debt is paid and he's not made to
pay it twice or three times or four times. So you can
take that record of his into account when you're assess-
ing his credibility, and you may feel it's a great impor-
tance, but I would not want you to convict a man simply
because he has previously been convicted.

The jury rendered a verdict of guilty and the
learned trial judge, after hearing representations
as to sentence, to which I shall refer hereafter,
sentenced the appellant to three months' suspend-
ed sentence to the 3rd of May 1974 and required
him to report to a probation officer every two
weeks together with other terms of probation.

The appellant appealed to the Court of Appeal
for the Province of Quebec and his appeal was
dismissed as I have outlined.

Leave to appeal to this Court was granted by
the order of the Court pronounced on the 21st of
June 1975. Although that order was general, the
only issue argued before this Court was as to the
propriety of permitting the cross-examination of
the appellant upon his alleged record, as I have
recited it aforesaid, and also the propriety of the
learned trial judge's charge to the jury upon that
topic. I have come to the conclusion that the
conviction cannot stand.

In the first place, it was said that the accused,
the present appellant, lied when he swore that he
had never been arrested. I have quoted the learned
trial judge's charge thereon and I emphasize again
the words:
First of all, it seems quite clear to me that in his
evidence in chief, the accused lied. When he started out,
the very first thing he said was that he had never been
convicted. He had never been arrested.

(The underlining is my own.)

conclure que, s'il vous a menti sur ce point qui peut,
selon vous, 8tre important, le reste de son r6cit est
discutable. C'est A vous de d6cider. La seule chose que je
vous demande, et je suis certain que vous vous laisserez
guider par votre bon sens, je vous demande de veiller A
ne pas condamner I'accus6 simplement parce qu'il a 6t6
condamn6 auparavant. Tout notre syst6me repose sur le
principe qu'un homme paie sa dette A la soci6t6 lorsqu'il
est condamn6 et que lorsqu'il r6intbgre la socift6, sa
dette est payee; il n'a pas A la payer deux, trois ou
quatre fois. Vous pouvez tenir compte de son dossier
pour 6valuer sa cr6dibilit6, et lui accorder une grand
importance, mais je ne voudrais pas que vous condam-
niez un homme simplement parce qu'il a d6jA 6t6
condamn6.

Le jury a rendu un verdict de culpabilit6 et le
savant juge de premiere instance, aprbs avoir
entendu les plaidoiries relatives A la sentence que
j'6voquerai ci-aprbs, a prononc6 une sentence sus-
pendue pour trois mois, soit jusqu'au 3 mai 1974,
et a ordonn6 A l'accus6 de se pr6senter A un agent
de probation toutes les deux semaines et de respec-
ter les autres conditions de la probation.

L'appelant a interjet6 appel A la Cour d'appel de
la province de Qubbec. Comme je l'ai indiqu6, son
appel a t rejet6.

Par ordre du 21 juin 1975, I'accus6 a 6t6 auto-
ris6 A se pourvoir devant cette Cour. Bien que cette
autorisation soit g6nbrale, le seul point plaid6
devant cette Cour est le suivant: pouvait-on per-
mettre le contre-interrogatoire de l'appelant sur
son pr6tendu dossier, comme je l'ai relat6 pr6c6-
demment? L'expos6 du savant juge de premiere
instance au jury sur ce point est-il appropri? Je
suis arrive A la conclusion que la d6claration de
culpabilit6 ne peut 8tre maintenue.

Premibrement, on a dit que l'accus6, en l'esp6ce
l'appelant, a menti lorsqu'il a affirm6 sous serment
n'avoir jamais 6 arrit6. J'ai cit6 la partie perti-
nente de l'expos6 du savant juge de premiere ins-
tance et j'insiste encore sur les mots suivants:
[TRADUCTION] En premier lieu, il me semble trbs clair
que l'accus6 a menti au cours de son interrogatoire
principal. Au d6but, il a tout de suite dit qu'il n'avait
jamais 6t6 d6clar6 coupable, qu'il n'avait jamais 6t6
arrt&6.

(C'est moi qui souligne.)
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I deal first with the statement that the appellant
lied when he said he had never been arrested. It
will be seen that the appellant did state quite
plainly in examination-in-chief that he had never
been arrested. Then, in cross-examination by
Crown counsel, the appellant affirmed that he had
made that statement. In subsequent cross-exami-
nation, the accused appears to have admitted that
he had been "convicted", a subject on which I
shall comment later, but he was never again asked
if he had been arrested. So that at the close of the
trial, the only evidence as to whether or not the
accused had been arrested, as distinguished from
convicted, was his own statement that he had not
been arrested. There is nothing impossible in such
a situation. The acts with which the appellant was
charged (I am using the most indefinite word
intentionally) were of a minor nature in the case of
a juvenile and it is quite within the realm of
possibility that he should have been summonsed to
appear before the Juvenile Court judge, but not
arrested, or even brought before the Juvenile
Court by his father who seems to have been always
present. Therefore, in so far as the learned trial
judge expressed to the jury the opinion that the
accused had lied when he said he had never been
arrested, such charge was plainly incorrect. The
only evidence before the court was his own, in
chief, that he had not been so arrested. The matter
is important because when the learned trial judge
reported to the Court of Appeal dealing with his
subsequent discovery of the facts in reference to
the so-called record, he said:

If this fact had been made known to me while the case
was still in the hands of the jury, I might have taken a
different attitude although I do not think so. In my view
the accused had opened the door to evidence of his bad
character by attempting to lead evidence of good char-
acter and the jury were entitled to know that he had
perjured himself in his evidence in chief when he stated
that he had never been arrested.

Even if there had been no virtue in the balance
of the argument to this Court by counsel for the
appellant, I would have felt that this fault was
sufficient to have required a new trial.

Secondly, even presuming that there had been
no reference in either the examination-in-chief or

Je vais d'abord examiner si l'appelant a menti
lorsqu'il a dit qu'il n'avait jamais 6t6 arr&6. On
remarque que l'appelant a cat6goriquement d6-
clar6, au cours de son interrogatoire principal,
qu'il n'avait jamais 6t6 arrt. Lorsqu'il a 6
contre-interrog6 par l'avocat du ministbre public, il
a confirm6 cette d6claration. Lors du contre-inter-
rogatoire ult6rieur, I'accus6 semble avoir admis
qu'il avait 6t6 ad6clar6 coupableD (je reviendrai
plus tard sur ce point), mais on ne lui a jamais
redemand6 s'il avait 6 arrt6. Donc, A la fin du
procks, la seule preuve d'arrestation antbrieure de
l'accus6, ind6pendamment de toute condamnation
ant6rieure, est sa propre d6claration qu'il n'a
jamais 6t6 arr&6. Cette situation n'a rien d'impos-
sible. Les actes imput6s A l'appelant (j'utilise
volontairement le terme le plus vague possible)
sont relativement b6nins, dans le cas d'un jeune, et
il est parfaitement possible qu'il ait 6t6 somm6 de
comparaitre devant le juge de la cour pour jeunes
d6linquants sans avoir 6t6 arrit6 ou qu'il ait 6t6
amen6 devant la cour par son pare, qui semble
avoir toujours t pr6sent. Donc, quand le savant
juge de premiere instance a dit an jury que l'ac-
cus6 avait menti lorsqu'il a d6clar6 n'avoir jamais
6t6 arrit6, il faisait clairement erreur. Le seul
t6moignage soumis A la Cour est celui de l'accus6
qui a d6clar6 au cours de son interrogatoire princi-
pal qu'il n'avait jamais 6t6 arrat6. Ce point est
important parce que le juge du procks, dans son
rapport A la Cour d'appel, a expliqu6 qu'il avait
pris connaissance ult6rieurement des faits men-
tionn6s dans le pr6tendu dossier de l'accus6 et a dit
ceci:
[TRADUCTION] Si j'avais connu ce fait alors que l'af-
faire 6tait encore entre les mains du jury, mon attitude
aurait pu 8tre diff6rente, mais je ne le crois pas. A mon
avis, I'accus6 a ouvert la porte A une preuve de mauvaise
r6putation en essayant de prouver son honorabilit6 et le
jury avait le droit de savoir qu'il s'6tait parjur6 au cours
de son interrogatoire principal, lorsqu'il a d6clar6 qu'il
n'avait jamais 6t6 arrit6.

Mme si le reste de la plaidoirie de l'avocat de
l'appelant devant cette Cour n'avait pas 6t6 con-
vaincant, cette faute aurait suffi, A mon avis, pour
que soit ordonn6 un nouveau procks.

Deuxibmement, mime s'il n'y avait eu aucune
mention d'arrestation dans l'interrogatoire princi-

[1979] 1 R.C.S. MORRIS C. LA REINE Le Juge Spence 411



412 MORRIS V. THE QUEEN Spence J. [1979] 1 S.C.R.

the cross-examination, or in the charge to the jury,
to arrest, I am of the opinion that the reference to
the so-called "convictions" of the appellant, when
he was a juvenile, was in error and was a fatal
fault.

It is quite evident that when counsel for the
Crown cross-examined the accused, the present
appellant, he must have had before him a state-
ment of the accused's juvenile record. Such a
document was not tendered to the court at that
time because of the accused's apparent agreement
with the allegations made by Crown counsel that
he had on various occasions been "convicted".
Upon sentence, however, counsel for the Crown
produced a document which was marked as Ex.
S-1, which purports to be a record signed by "A.
M. Racine, Acting Clerk, Social Welfare Court"
which reads as follows:

pal, le contre-interrogatoire ou l'expos6 au jury, je
suis d'avis que la mention des pr6tendues acondam-
nations)) de l'appelant, en tant que jeune d6lin-
quant, constitue une erreur et un vice fatal.

Il est 6vident que lorsque l'avocat du ministbre
public a contre-interrog6 l'accus6, I'appelant en
l'esp6ce, il devait avoir en sa possession un 6tat du
dossier de jeune d6linquant de l'accus6. Aucun
document n'a 6t6 pr6sent6 A la cour A ce
moment-li parce que l'accus6 avait apparemment
admis les all6gations de l'avocat du ministbre
public, qu'il avait, A plusieurs reprises, 6t6 ud6clar6
coupables. Au moment de la fixation de la sen-
tence cependant, l'avocat du ministbre public a
produit un document enregistr6 comme pi6ce S-1,
apparemment un dossier sign6 par sA. M. Racine,
Greffier int6rimaire, Cour de bien-8tre socials, qui
se lit ainsi:

[TRANSLATION] Montreal, January 30, 1974. Montr6al, le 30 janvier 1974.

RE: Phillip Morris
Files Offences Judgments

2213/67 AUTOMOBILE 15-5-67 Adjourned
THEFT & Sine Die
CONCEALMENT

RE: Phillip Morris
Dossiers Dilits Sentences

2213/67 VOL & RECEL 15-5-67 Ajourn6e Sine Die
D'AUTO

3471/67 THEFT &
CONCEALMENT

680/70 THEFT &
CONCEALMENT

8-5-67 Placement at Boys'
Farm & Training School
12-8-68 Placement of
8-5-67 cancelled

30-1-70 Case adjourned
Sine Die

2839/72 BREAK. AND ENT. 16-6-72 Sine Die
WITH INTENT

A. M. Racine
Acting Clerk

AMR/jt Social Welfare Court

3471/67 VOL & RECEL

680/70 VOL & RECEL

2839/72 INT. PAR EFF.
AVEC INT.

AMR/jt

8-5-67 Placement Boy's
Farm & Training School
12-8-68 Placement du
8-5-67 cancell6

30-1-70 Issue ajourn6.
Sine Die

16-6-72 Sine Die

A. M. Racine
Greffier intbrimaire

Cour de bien-8tre social

It will be noted that as to the former offences set
out on this so-called record, there are no convic-
tions registered. In the first, third and fourth, the
disposition would appear to be sine die adjourn-
ment, and in the second, the accused had been
placed in a boys' farm and training school on the
8th of May 1967 but on the 12th of August 1968

On peut constater que les infractions contenues
dans ce pr6tendu dossier n'ont entrain6 l'inscrip-
tion d'aucune condamnation. La premiere, la troi-
sibme et la quatribme accusation ont 6t6 ajourn6es
sine die, et la deuxiame a 6 suivie d'un placement
A la Boy's Farm and Training School le 8 mai
1967, mais le 12 aofit 1968, ce placement 6tait
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that placement had been cancelled. Again, there is
nothing surprising as to this disposition. Section 16
of the Juvenile Delinquents Act, R.S.C. 1970, c.
J-3, provides:

16. The court may postpone or adjourn the hearing of
a charge of delinquency for such period or periods as the
court may deem advisable, or may postpone or adjourn
the hearing sine die.

Counsel were agreed that a sine die adjournment
was a frequent method of disposition in the juve-
nile court. Despite this fact, counsel for the Crown,
in his cross-examination, which I have quoted
above, on several occasions, put to the accused the
question "you were charged with and found guil-
ty" and undoubtedly left the impression with
everyone in the courtroom that he was having the
accused admit the convictions.

The accused, the present appellant, was then
nineteen years of age and there is no reason to
believe that he was- sufficiently versed in court
procedure to know and appreciate that he had not
been convicted but that the court had merely
adjourned the disposition of the case to a day
unstated. I do not think that one may rely on this
ground of admission at all in the light of the
statement in Ex. S-1 over the signature of the
Clerk and I am of the opinion that that Ex. S-1
was part of the record properly before the Court of
Appeal and should have been considered on the
appeal. For this reason alone, I would be of the
opinion that the conviction could not stand.

It is the submission of counsel for the appellant
that even if the appellant's admission on cross-
examination had been correct and that he had
been found guilty of various acts of juvenile
delinquency those facts could not be proved
against him as convictions. The learned trial judge,
in permitting the cross-examination, relied on s.
593 of the Criminal code which provides:

593. Where, at a trial, the accused adduces evidence
of his good character the prosecutor may, in answer
thereto, before a verdict is returned, adduce evidence of
the previous conviction of the accused for any offences,

annul6. Encore une fois, il n'y a rien de surprenant
A cela. L'article 16 de la Loi sur les jeunes dilin-
quants, S.R.C. 1970, chap. J-3, pr6voit:

16. La cour peut ajourner ou remettre l'audition
d'une accusation de d6lit pendant une ou plusieurs pbrio-
des qu'elle peut juger A propos, ou elle peut remettre ou
ajourner I'audition sine die.

Les avocats ont admis que la cour pour jeunes
d6linquants procede fr6quemment a un ajourne-
ment sine die. Malgr6 cela, l'avocat du ministbre
public, dans son contre-interrogatoire pr6cit6, a
demand6 plusieurs fois A l'accus6 s'il avait 6t6
aaccus6 et d6clar6 coupable, laissant ainsi A qui-
conque se trouvait dans la salle d'audience l'im-
pression que I'accus6 avait avou6 les condamna-
tions.

L'accus6, I'appelant en l'esp6ce, 6tait alors ig6
de dix-neuf ans et rien n'indique qu'il connaissait
suffisamment la proc6dure judiciaire pour se
rendre compte qu'il n'avait pas 6t6 condamn6,
mais que la cour avait simplement remis le r6gle-
ment de l'affaire A une date ind6termin6e. J'estime
qu'on ne peut pas du tout se fonder sur l'aveu fait
par I'appelant, compte tenu de la pi6ce S-1 portant
la signature du greffier. Cette piece faisait A bon
droit partie du dossier soumis A la Cour d'appel et
celle-ci aurait dfi en tenir compte. Pour ce seul
motif, A mon avis, la d6claration de culpabilit6 ne
peut etre maintenue.

L'avocat de l'appelant pr6tend que mime si
I'aveu de l'appelant en contre-interrogatoire 6tait
valable et qu'il avait 6 d6clar6 coupable de divers
d61its en tant que jeune d6linquant, ces faits ne
peuvent Etre retenus contre lui comme preuve de
condamnations antbrieures. Le savant juge de pre-
mibre instance, qui a permis le contre-interroga-
toire, s'est fond6 sur I'art. 593 du Code criminel
que voic:

593. Quand, au cours d'un procks, I'accus6 fournit
des preuves de son honorabilit6, le poursuivant peut, en
r6ponse, avant qu'un verdict soit rendu, fournir une
preuve de la condamnation ant6rieure de I'accus6 pour
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including any previous conviction by reason of which a
greater punishment may be imposed.

and also on s. 12 of the Canada Evidence Act,
R.S.C. 1970, c. E-10, which provides:

12. (1) A witness may be questioned as to whether
he has been convicted of any offence, and upon being so
questioned, if he either denies the fact or refuses to
answer, the opposite party may prove such conviction.

(2) The conviction may be proved by producing

(a) a certificate containing the substance and effect
only, omitting the formal part, of the indictment and
conviction, if it is for an indictable offence, or a copy
of the summary conviction, if for an offence punish-
able upon summary conviction, purporting to be
signed by the clerk of the court or other officer having
the custody of the records of the court in which the
conviction, if upon indictment, was had, or to which
the conviction, if summary, was returned; and

(b) proof of identity.

The Criminal Code section provides that when
at trial the accused adduces evidence of good
character, the prosecutor may adduce evidence of
previous conviction of the accused for any offence.
(The underlining is my own.) Section 12 of the
Canada Evidence Act permits a witness to be
questioned as to whether he had been convicted of
any offence. (The underlining is my own.)

Counsel for the Crown submitted very forcefully
that when the accused, here appellant, had given
the evidence-in-chief, which I have recited above,
he had put his character in issue and brought
himself exactly within s. 593. There are three
decisions of the Court of Appeal for Ontario upon
this subject: R. v. MacDonald 2; R. v. St. Pierre'
and R. v. Merolla, decided on the 19th of April
1974. I have not the report of the latter case but it
is cited and discussed in MacDonald where Arnup
J.A. adopted Dubin J.A. in St. Pierre. There,

2 (1974), 27 C.R.N.S. 212.
3 (1974), 17 C.C.C. (2d) 489.

toute infraction, y compris toute condamnation ant&
ricure en raison de laquelle une plus forte peine peut 8tre
inflig6e.

et 6galement sur I'art. 12 de la Loi sur la preuve
au Canada, S.R.C. 1970, chap. E-10, qui pr6voit:

12. (1) Un t6moin peut 8tre interrog6 sur la question
de savoir s'il a d6ji 6t6 d6clar6 coupable de quelque
infraction, et lorsqu'il est ainsi interrog6, s'il nie le fait
ou refuse de r6pondre, la partie adverse peut prouver
cette d6claration de culpabilit6.

(2) La d6claration de culpabilit6 peut 8tre prouv6e
par la production

a) d'un certificat contenant le fond et l'effet seule-
ment, et omettant la partie formelle, de l'acte d'accu-
sation et de la d6claration de culpabilit6, en cas de
mise en accusation, ou d'une copie de la d6claration
sommaire de culpabilit6, si l'infraction est punissable
par voie de d6claration sommaire de culpabilit6,
donn6s comme 6tant sign6s par le greffier de la cour
ou un autre fonctionnaire pr6pos6 A la garde des
archives de la cour devant laquelle la d6claration de
culpabilit6 a 6t6 obtenue, en cas de mise en accusa-
tion, ou A laquelle la d6claration de culpabilit6 a 6t6
renvoy6e, en cas de voie sommaire; et
b) d'une preuve d'identit6.

L'article du Code criminel 6nonce que si, au
cours d'un procks, I'accus6 fournit des preuves de
son honorabilit6, le poursuivant peut fournir une
preuve de la condamnation antbrieure de l'accus6
pour toute infraction. (C'est moi qui souligne.)
L'article 12 de la Loi sur la preuve au Canada
permet d'interroger un tbmoin sur la question de
savoir s'il a d6ji 6t d6clar6 coupable de quelque
infraction. (C'est moi qui souligne.)

L'avocat du ministbre public a vigoureusement
fait valoir que l'accus6, I'appelant ici, avait sou-
lev6, au cours de son interrogatoire principal pr6-
cit6, la question de son honorabilit6, tombant ainsi
sous le coup de l'art. 593. La Cour d'appel de
l'Ontario a rendu trois arrats sur ce point: R. v.
MacDonald 2; R. v. St. Pierre3, et R. c. Merolla,
rendu le 19 avril 1974. Cette dernidre d6cision
n'est pas publi6e, mais elle est cit6e et discut6e
dans I'affaire MacDonald oi6 le juge Arnup s'est
ralli6 A l'opinion du juge Dubin dans St. Pierre.

2 (1974), 27 C.R.N.S. 212.
3(1974), 17 C.C.C. (2d) 489.
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dealing with a case where counsel for the accused
led in chief evidence of prior convictions and had
been stopped by the learned trial judge, he stated:

I do not think that by responding to those questions
which are put to the accused for admittedly tactical
reasons it can be said that he has put his character in
issue. His questions and answers with respect to his past
criminal record should be viewed in the same light as if
they were brought out in cross-examination.

Of course, as Arnup J.A. pointed out, if the
answers should be considered as if they had been
brought out in cross-examination, then the learned
trial judge would have had to have warned the jury
that they could be considered only on the question
of credibility and not as character evidence.
Whether or not the circumstance that the ques-
tions as to record were put first in examination in
chief rather than later by the Crown in cross-
examination has the effect ascribed by Arnup J.A.
and Dubin J.A. in the cases cited, I am still of the
opinion that when the questions are put to the
accused, as distinguished from any witness, which
R. v. Bradbury4 , was concerned with, then what
may be adduced in reply thereto is governed by the
provisions of s. 593 of the Criminal Code and, in
plain words, that section permits only proof of
convictions. As I have said, here, in fact, there
were no convictions nor any findings of guilt of
delinquency, but, even if there had been the latter,
I am of the opinion that such findings could not be
considered as "convictions" within s. 593.

The Juvenile Delinquents Act, in s. 3, provides:

3. (1) The commission by a child of any of the acts
enumerated in the definition "juvenile delinquent" in
subsection 2(1), constitutes an offence to be known as a
delinquency, and shall be dealt with as hereinafter
provided.

(2) Where a child is adjudged to have committed a
delinquency he shall be dealt with, not as an offender,
but as one in a condition of delinquency and therefore
requiring help and guidance and proper supervision.

4(1973), 14 C.C.C. (2d) 139.

Ayant A se prononcer sur un cas o6i l'avocat de
l'accus6 avait pr6sent6, au cours de l'interrogatoire
principal, la preuve de condamnations ant6rieures
et avait 6t6 interrompu par le savant juge de
premibre instance, il a dit:
[TRADUCTION] Je ne crois pas qu'on puisse dire qu'en
r6pondant aux questions qui lui ont 6t6 visiblement
poses pour des raisons de tactique, I'accus6 a soulev6 la
question de son honorabilit6. Les questions et r6ponses
relatives A son casier judiciaire doivent 8tre consid6r6es
comme si elles avaient 6t6 introduites en contre-interro-
gatoire.

tvidemment, comme l'a fait remarquer le juge
Arnup, si l'on doit consid6rer les r6ponses comme
si elles avaient 6t6 donn6es en contre-interroga-
toire, le savant juge de premiere instance aurait di
avertir le jury de n'en tenir compte que pour
6valuer la cr6dibilit6 de l'accus6 et non comme une
preuve de r6putation. Si le fait que les questions
relatives au dossier ont 6t6 pos~es A l'interrogatoire
principal plut6t qu'au cours du contre-interroga-
toire du ministbre public, a l'effet indiqu6 par les
juges Arnup et Dubin dans les affaires cit6es, je
n'en estime pas moins que lorsque les questions
sont pos6es A un accus6, et non A un t6moin-
l'arr~t R. v. Bradbury4, porte sur ce point-ce qui
est fourni en reponse est r6gi par les dispositions de
l'art. 593 du Code criminel. En termes simples,
I'article permet seulement la preuve de condamna-
tions. Comme je l'ai dit, il n'y a eu en l'espace
aucune comdamnation ni adjudication de perp6tra-
tion de d6lits, mais, mime dans le cas contraire,
cette conclusion n'aurait pu, A mon avis, 6tre consi-
d6r6e comme une econdamnations au sens de l'art.
593.

L'article 3 de la Loi sur les jeunes dilinquants
pr6voit:

3. (1) Le fait pour un enfant de commettre les actes
6num6r6s A la d6finition de ajeune d6linquant, au para-
graphe 2(1) constitue une infraction d6sign6e sous le
nom de d6lit et doit 8tre trait6 de la manibre ci-dessous
prescrite.

(2) Lorsqu'il est jug6 qu'un enfant a commis un d61it,
il doit 8tre trait6 non comme un contrevenant mais
comme quelqu'un qui est dans une ambiance de d6lit et
qui, par cons6quent, a besoin d'aide et de direction et
d'une bonne surveillance.

4 (1973), 14 C.C.C. (2d) 139.

[1979] 1 R.C.S. 415



416 MORRIS V. THE QUEEN Spence I. [1979] 1 S.C.R.

Section 20(1) of the same statute sets out in exact
detail the power of the court when a child is
"adjudged to be a juvenile delinquent". The sec-
tion provides:

20. (1) In the case of a child adjudged to be a
juvenile delinquent the court may, in its discretion, take
either one or more of the several courses of action
hereinafter in this section set out, as it may in its
judgment deem proper in the circumstances of the case:

(a) suspend final disposition;
(b) adjourn the hearing or disposition of the case
from time to time for any definite or indefinite period;

(c) impose a fine not exceeding twenty-five dollars,
which may be paid in periodical amounts or
otherwise;
(d) commit the child to the care or custody of a
probation officer or of any other suitable person;

(e) allow the child to remain in its home, subject to
the visitation of a probation officer, such child to
report to the court or to the probation officer as often
as may be required;
(f) cause the child to be placed in a suitable family
home as a foster home, subject to the friendly supervi-
sion of a probation officer and the further order of the
court;
(g) impose upon the delinquent such further or other
conditions as may be deemed advisable;
(h) commit the child to the charge of any children's
aid society, duly organized under an Act of the legis-
lature of the province and approved by the lieutenant
governor in council, or, in any municipality in which
there is no children's aid society, to the charge of the
superintendent, if there is one; or
(i) commit the child to an industrial school duly
approved by the lieutenant governor in council.

It is to be noted that the court is given many
options but those options do not include or even
refer to the conviction of the child or to the
sentence of the child and it can only be concluded
that it was the express policy of Parliament that a
child found to be a juvenile delinquent should not
be stigmatized as one who had been convicted and
should not be subject to a sentence. This again is
demonstrated in the words appearing in s. 38 of
the Juvenile Delinquents Act:

Le paragraphe 20(1) de la mime loi fixe en d6tail
les pouvoirs de la cour lorsqu'il a 6t6 ajug6 que
l'enfant 6tait un jeune d61inquant. L'article
pr6voit:

20. (1) Lorsqu'il a 6t6 jug6 que l'enfant 6tait un
jeune dblinquant, la cour peut, A sa discr6tion, prendre
une ou plusieurs des mesures diverses ci-dessous 6non-
c6es au pr6sent article, selon qu'elle le juge opportun
dans les circonstances,

a) suspendre le r~glement d6finitif;
b) ajourner, A l'occasion, I'audition ou le rbglement
de la cause pour une pbriode d6termin6e ou
ind6termin6e;
c) imposer une amende d'au plus vingt-cinq dollars,
laquelle peut 6tre acquitt6e par versements p6riodi-
ques ou autrement;
d) confier l'enfant au soin ou A la garde d'un agent de
surveillance ou de toute autre personne recommanda-
ble;
e) permettre A l'enfant de rester dans sa famille, sous
r6serve de visites de la part d'un agent de surveillance,
I'enfant 6tant tenu de se pr6senter A la cour ou devant
cet agent aussi souvent qu'il sera requis de le faire;
f) faire placer cet enfant dans une famille recomman-
dable comme foyer d'adoption, sous r6serve de la
surveillance bienveillante d'un agent de surveillance et
des ordres futurs de la cour;
g) imposer au d61inquant les conditions suppl6mentai-
res ou autres qui peuvent paraitre opportunes;
h) confier l'enfant A quelque soci6t6 d'aide A l'en-
fance, dfiment organis6e en vertu d'une loi de la
l6gislature de la province et approuv6e par le lieute-
nant-gouverneur en conseil, ou, dans toute municipa-
lit6 oii il n'existe pas de soci6t6 d'aide A l'enfance, aux
soins du surintendant, s'il en est un; ou
i) confier l'enfant A une 6cole industrielle dfiment
approuv6e par le lieutenant-gouverneur en conseil.

II faut remarquer que la cour a beaucoup de
choix, mais aucun ne comprend la d6claration de
culpabilit6 de l'enfant ni l'imposition d'une sen-
tence et ils n'y font mime pas allusion. On peut
seulement en d6duire que le Parlement a express&-
ment voulu que l'enfant d6clar6 jeune d6linquant
ne soit pas stigmatis6 comme quelqu'un qui a 6t6
condamn6 et ne soit pas assujetti A une sentence.
Ceci est aussi illustr6 par les termes utilis6s A I'art.
38 de la Loi sur les jeunes dilinquants:
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and that as far as practicable every juvenile delinquent
shall be treated, not as criminal, but as a misdirected
and misguided child, and one needing aid, encourage-
ment, help and assistance.

I also cite Attorney General of British
Columbia v. Smith 5, and particularly the words of
Fauteux J., as he then was, at p. 710.

It is true that s. 26 of the Juvenile Delinquents
Act commences with the words "No juvenile delin-
quent shall, under any circumstances, upon or
after conviction . . ." but I am of the opinion that
the use of the word "conviction" in that section
cannot have the effect of depriving such sections as
s. 3 and s. 20, to which I have referred, of their
plain meaning which bars conviction and substi-
tutes a finding of guilt of the offence of delinquen-
cy. I, therefore, am of the opinion that even if
there had been findings of delinquency as to the
appellant made when he was a juvenile, and there
were not, then such findings could not be con-
sidered "convictions" for the purpose of permitting
evidence as to them to be adduced by virtue of s.
593 of the Code.

It was also the submission of counsel for the
appellant that the findings of juvenile delinquency,
even if they had been made and as I repeat they
were not, were not offences within the meaning of
that word in s. 593 of the Code or s. 12 of the
Evidence Act. There is much strength in the sub-
mission of counsel for the appellant on this point
but I do not think it necessary to come to any
determination on it in view of the opinion I
expressed as to the three points with which I have
dealt.

Therefore, I would allow the appeal. Such a
result would naturally be followed by an order for
a new trial. In this case, however, the appellant
was convicted and sentenced on the 1st of Febru-
ary 1974. The sentence was only a three months'
suspended sentence with probation thereafter and
a note to the effect that there might be a further
order for probation at the end of the three months.
It is now 1978. Under these circumstances, I see
no practical value of a new trial whatever result

s [19671 S.C.R. 702, [1969] 1 C.C.C. 244.

et qile, autant qu'il est praticable, chaque jeune d6lin-
quant soit trait6, non comme un criminel, mais comme
un enfant mal dirig6, ayant besoin d'aide, d'encourage-
ment et de secours.

Je renvoie 6galement A l'arrat Procureur gindral
de la Colombie-Britannique c. Smith I, et particu-
librement au juge Fauteux, alors juge puin6 (A la
p. 710).

11 est vrai que l'art. 26 de la Loi sur les jeunes
dilinquants commence par les mots aNul jeune
d6linquant ne doit, en aucune circonstance, lors-
qu'il est d6clar6 coupable ou par la suite .. . ,
mais je suis d'avis que l'utilisation des mots
ad6clar6 coupableD dans cet article ne peut enlever
aux art. 3 et 20, pr6citbs, leur sens ordinaire qui
empiche de prononcer une d6claration de culpabi-
lit6 et y substitue une adjudication de culpabilit6
de d6lit. En cons6quence, je suis d'avis que mime
si l'on avait conclu que l'appelant avait commis des
dblits en tant que jeune d6linquant, et ce n'est pas
le cas, ces conclusions ne pourraient 8tre consid6-
r6es comme des acondamnations permettant que
la preuve en soit faite en vertu de l'art. 593 du
Code.

L'avocat de l'appelant pr6tend 6galement que,
mime si l'on avait conclu aux d6lits, et je r6pbte
que ce n'est pas le cas, ces conclusions ne consti-
tueraient pas des infractions au sens de l'art. 593
du Code ni de l'art. 12 de la Loi sur la preuve.
L'argument de l'avocat de l'appelant sur ce point a
beaucoup de poids, mais je pense qu'il n'est pas
n6cessaire de trancher cette question, compte tenu
de l'opinion que j'ai exprim6e relativement aux
trois points pr6c6dents.

En cons6quence, je suis d'avis d'accueillir le
pourvoi. Cette d6cision entrainerait naturellement
une ordonnance de nouveau procks. En l'espce,
cependant, I'appelant a 6t6 d6clar6 coupable et a
regu sa sentence le 1, f6vrier 1974. La cour a
rendu une sentence suspendue pour trois mois avec
probation; il 6tait 6galement pr6vu qu'A l'expira-
tion de ces trois mois, la cour pourrait rendre une
autre ordonnance de probation. Nous sommes
maintenant en 1978. Dans ces circonstances, un

[1967]R.C.S. 702, [1969] 1 C.C.C. 244.
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there may be from such process. I would quash the
conviction.

The judgment of Martland, Ritchie, Pigeon,
Beetz and Pratte JJ. was delivered by

PRATTE J.:-I have had the advantage of read-
ing the reasons for judgment prepared for delivery
by my brother Spence, and contrary to him, I am
of the opinion that this appeal should be dismissed.

The facts giving rise to this appeal are generally
outlined in the reasons of my brother Spence; I do
not propose to repeat them except when I feel it
desirable for a better understanding of these rea-
sons or where my understanding of the facts is
different from his.

The main issue in this appeal is as to whether
the cross-examination of the appellant in which he
contradicted the evidence he had given in chief and
admitted having been found guilty of a certain
number of delinquencies under the Juvenile Delin-
quents Act was properly allowed by the trial judge
under both s. 12 of the Canada Evidence Act and
s. 593 Cr.C.

Before dealing with this problem however it is
appropriate to consider first the submission of the
appellant that whatever the merits of the decision
of the trial judge, as to the admissibility of the
cross-examination of the appellant upon his record
as a juvenile, the verdict cannot stand because
there is no proper evidence of the appellant ever
having been found guilty of any delinquency. If
this proposition were valid, it would necessarily
follow that, contrary to the view expressed by the
trial judge in his charge, the appellant did not lie
in his examination in chief and a new trial clearly
ought to be ordered.

It is well established that a conviction does not
need to be proven by the production of the official
record; it is just as validly proven by the admission
of the convicted party. This method is indeed
impliedly recognized by s. 12 of the Canada Evi-
dence Act which provides for an alternate, albeit
not exclusive, method of proving a prior conviction

nouveau procks n'aurait, A mon avis, aucune valeur
pratique, quel qu'en soit le r6sultat. Je suis d'avis
d'annuler la d6claration de culpabilit6.

Le jugement des juges Martland, Ritchie,
Pigeon, Beetz et Pratte a 6 rendu par

LE JUGE PRATTE-J'ai eu l'avantage de lire les
motifs de mon collbgue le juge Spence et, contrai-
rement A ce dernier, je suis d'avis de rejeter ce
pourvol.

Dans ses motifs, le juge Spence r6sume les faits;
je n'ai pas l'intention de les reprendre sauf si cela
s'av6re n&cessaire pour une meilleure compr6hen-
sion de ces motifs ou si ma compr6hension des faits
diffbre de la sienne.

Le pr6sent pourvoi porte principalement sur la
question de savoir si le juge du procks a eu raison
de permettre, aux termes de l'art. 12 de la Loi sur
la preuve au Canada et de l'art. 593 du Code
criminel, le contre-interrogatoire de l'appelant au
cours duquel il a contredit le t6moignage qu'il
avait donn6 A l'interrogatoire principal et a admis
avoir 6t6 trouv6 coupable d'un certain nombre de
d61its en vertu de la Loi sur les jeunes dMlinquants.

Avant d'aborder cette question, il convient
cependant d'examiner la pr6tention de l'appelant
selon laquelle mime si le juge du procks a eu
raison de juger recevable le contre-interrogatoire
de l'appelant sur son dossier de jeune d6linquant,
le verdict ne peut 8tre maintenu parce qu'aucune
preuve ad6quate n'6tablit que l'appelant a 6
trouv6 coupable d'un dblit. Si cet argument est
fond6, il s'ensuit n6cessairement que, contraire-
ment A l'opinion 6mise par le juge du procs dans
son expos6, I'appelant n'a pas menti A l'interroga-
toire principal et qu'il y a lieu d'ordonner un
nouveau proces.

Il est bien 6tabli qu'il n'est pas n6cessaire de
produire le dossier officiel pour prouver qu'il y a
eu condamnation; l'aveu de la partie condamn6e
constitue une preuve tout aussi solide. Cette
m6thode est reconnue implicitement par l'art. 12
de la Loi sur la preuve au Canada qui pr6voit une
autre fagon, qui d'ailleurs n'est pas la seule, de
prouver une condamnation ant6rieure ni6e par le
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that is denied by the witness (Rex v. Lalonde6). A
conviction that is admitted by a witness does not
need to be otherwise proven and such evidence
ought not to be disregarded except possibly in
exceptional circumstances showing clearly that the
admission was made in error. Human beings are
not prone to admit their weaknesses and it is not to
be feared that a witness will admit lightly to a
conviction which was not entered against him; the
reluctance of the appellant here in admitting his
convictions bears out this very human trait. Wig-
more, On Evidence, Chadbourn revision, Vol. 4,
No. 1270 (at p. 656) writes as follows: "That there
is any real risk of reaching an erroneous result by
taking the witness' own admission against his
credit, extracted on cross-examination, is impos-
sible; there is in such a case no need to insist upon
a copy: . . . ".

In Jones v. Director of Public Prosecutions7,
Lord Morris of Borth-y-Gest, when making refer-
ence to the proof of the commission by the accused
of an offence other than that charged, spoke thus
at p. 685: "The admission of the accused when
asked questions in cross-examination would be
proof and there is no essential requirement that
proof should be given in any other way .. ." . In
Koufis v. The King", Taschereau J., as he then
was, writing for the majority of the Court said
with reference to s. 12 of the Canada Evidence
Act, at p. 489: "If the accused admits having
committed the offence, the answer, being a collat-
eral one, is obviously final".

Here, when he was cross-examined on his record
before the Juvenile Court, the appellant initially
remembered having been found guilty of theft and
illegal possession in 1970 and of breaking and
entering in 1972 when he was 17; he denied any
recollection of having been found guilty of
attempted theft in 1963 and of damage to a third
party's property in 1969. Upon being further ques-
tioned by the Crown and without any apparent
reason therefor, the appellant suddenly recovered
his memory and admitted the two convictions of

6 (1950), 11 C.R. 71.
[19621 A.C. 635.

8 [1941] S.C.R. 481.

t6moin (Rex v. Lalonde6). 11 n'est pas n6cessaire
de prouver par un autre moyen une condamnation
admise par un t6moin et cette preuve ne doit pas
8tre 6cart6e A moins de circonstances exceptionnel-
les, indiquant clairement que l'aveu a t6 fait par
erreur. L'Etre humain n'est pas enclin A reconnal-
tre ses faiblesses et il n'y a pas A craindre qu'un
t6moin admette A la 16g6re une condamnation qui
n'a pas 6 prononc6e contre lui; la r6pugnance de
l'appelant en l'esp~ce A admettre ses condamna-
tions confirme ce trait bien humain. Wigmore, On
Evidence, Chadbourn revision, vol. 4, no 1270,
6crit (A la p. 656): [TRADUCTION] all est impossi-
ble qu'il y ait un risque d'erreur r6el A accepter
l'aveu incriminant d'un t6moin obtenu en contre-
interrogatoire; dans pareil cas, il n'est pas besoin
d'insister sur la n6cessit6 d'une copie: ... .

Dans Jones v. Director of Public Prosecutions7 ,
lord Morris of Borth-y-Gest, parlant de la preuve
6tablissant que l'accus6 avait commis une infrac-
tion autre que celle qui lui 6tait reproch6e, a dit (A
la p. 685) [TRADUCTION] aL'aveu de l'accus6 en
r6ponse aux questions pos6es en contre-interroga-
toire constitue une preuve et il n'est pas n6cessaire
que cette preuve soit donn6e d'une autre fagon
... ). Dans Koufis c. Le Roi8 , le juge Taschereau,
alors juge puin, parlant au nom de la majorit6 de
la Cour, a dit, relativement A l'art. 12 de la Loi sur
la preuve au Canada (A la p. 489): [TRADUCTION]
aSi l'accus6 avoue avoir commis l'infraction, sa
r6ponse, qui porte sur un fait collat6ral, est 6vi-
demment finale.

En l'esp6ce, pendant le contre-interrogatoire sur
son dossier de jeune d6linquant, I'appelant s'est
d'abord rappel6 avoir 6t6 trouv6 coupable de vol et
de possession ill6gale en 1970 et d'introduction par
effraction en 1972 alors qu'il avait 17 ans; il a dit
ne pas se souvenir d'avoir 6 d6clar6 coupable de
tentative de vol en 1963 et d'avoir caus6 des
dommages aux biens d'un tiers en 1969. A la suite
d'autres questions pos6es par le ministbre public et
sans motif apparent, I'appelant a soudainement
recouvr6 la m6moire et avou6 les condamnations

6 (1950), 11 C.R. 71.
7 [1962] A.C. 635.
8 [1941] R.C.S. 481.
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1963 and 1969. Here is the whole cross-examina-
tion of the appellant:

Q. Mr. Morris, you've mentioned to the Members of
the Jury that you had never been previously
arrested or convicted of any offence whatsoever. Is
that correct?

A. Yes.

Q. Is it not a fact that in nineteen sixty-three, before
the Juvenile Court, you were charged with and
found guilty of attempted theft?

A. I don't remember.

Q. Is it not true that in nineteen sixty-nine you were
charged again before the Juvenile Court, convicted
of damages to third party's property, causing
damages?

A. I don't remember exactly.

Q. O.K., do you remember if in nineteen seventy you
were charged with and found guilty of theft and
illegal possession, in nineteen seventy?

A. Yes.

Q. Do you remember if in nineteen seventy-two,
before the Juvenile Court, that you were found
guilty of breaking and entering?

A. Guilty.

Q. You were found guilty in nineteen seventy-two. Is
that correct?

A. Yes.

Q. That would have been at the age of eighteen ...
seventeen?

A. Seventeen.

Q. And how old were you when you were alleged to
have gone into the building itself, under the cir-
cumstances that have been referred to, was this at
the age of nineteen?

A. Yes.

Q. And you say that you don't remember the earlier
convictions that I referred to? Could you tell the
Members of the Jury, then, what you do remem-
ber, as to how . . . for what alleged incident you
were found guilty?

A. I remember being convicted of breaking and enter-
ing when I was a juvenile, nineteen seventy-two I
think.

Q. And theft in nineteen seventy, and illegal posses-
sion do you remember that?

A. No.

Q. What, for instance, do you remember, other than
the breaking and entering?

A. That's all I remember. It happened so long ago.

de 1963 et de 1969. Je reproduis en entier le
contre-interrogatoire de l'appelant:

[TRADUCTION] Q. M. Morris, vous avez dit aux
membres du jury que vous n'aviez jamais 6t6
arr8t6 auparavant et que vous n'aviez jamais t
d6clar6 coupable d'une infraction. Est-ce exact?

R. Oui.

Q. N'est-il pas vrai qu'en 1963, devant la cour pour
jeunes d6linquants, vous avez 6t6 accus6 et d6clar6
coupable de tentative de vol?

R. Je ne me souviens pas.

Q. N'est-il pas vrai qu'en 1969, vous avez 6t6 accus6,
toujours devant la cour pour jeunes d6linquants, et
d6clar6 coupable d'avoir caus6 des dommages aux
biens d'un tiers?

R. Je ne me souviens pas exactement.

Q. Bon. Vous souvenez-vous si en 1970, vous avez 6t6
accus6 et d6clar6 coupable de vol et de possession
ill6gale, en 1970?

R. Oui.

Q. Vous souvenez-vous si en 1972, devant la cour
pour jeunes d6linquants, vous avez 6t6 d6clar6
coupable d'introduction par effraction?

R. Coupable.

Q. Vous avez 6t6 d6clar6 coupable en 1972. Est-ce
exact?

R. Oui.

Q. Vous aviez i ce moment-lIA dix-huit ans ... dix-
sept ans?

R. Dix-sept ans.

Q. Quel fige aviez-vous quand on vous a accus6 de
vous 8tre introduit dans l'immeuble, dans les cir-
constances mentionn6es, 6tait-ce dix-neuf ans?

R. Oui.

Q. Et vous dites que vous ne vous souvenez pas des
condamnations antbrieures dont j'ai parl6. Alors,
pouvez-vous dire aux jur6s de quoi vous vous
souvenez, comment ... de quoi vous avez 6t6
trouv6 coupable?

R. Je me souviens d'avoir 6t6 d6clar6 coupable d'in-
troduction par effraction quand j'6tais plus jeune,
en 1972 je pense.

Q. Et de vol en 1970 et de possession ill6gale, vous en
rappelez-vous?

R. Non.

Q. Et A part l'introduction par effraction, de quoi, par
exemple, vous souvenez-vous?

R. C'est tout ce dont je me souviens. 11 y a si long-
temps que c'est arriv6.
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Q. I see. Nineteen seventy you don't remember going
to Juvenile Court?

By His LORDSHIP:

He says he remembers nineteen seventy and
nineteen seventy-two, Mr. Keyserlingk.

By MR. HENRY R. KEYSERLINGK
ATTORNEY FOR THE PROSECUTION:

He says he only remembers the breaking and
entering.

By THE WITNESS:

I can't remember exactly what happened, nine-
teen seventy, that day.

Q. Would it be accurate to say that you would have
been convicted of theft and illegal possession in
nineteen seventy?

A. Yes.

Q. And that in nineteen sixty-nine, with regards to
causing damages to a third party's property ...

A. Yes.

Q. And to nineteen sixty-three, for attempted theft?
A. Yes.

Q. Thank you. No further questions.

In short, in his cross-examination, the appellant
admitted four offences; it is my view that these
must be taken as proven.

It was, however, argued before us that these
admissions of the appellant should be disregarded
because they would be contrary to the information
contained in a document produced as exhibit S-i
by the Crown as a presentence report and which
allegedly shows that the appellant was never found
guilty of any offence as a juvenile.

This submission, on the part of the appellant,
finds its source in the following expression of
opinion of the learned trial judge in his report to
the Court of Appeal, pursuant to s. 609 Cr.C.:

There is, however, one point about this appeal which
concerns me. As stated above, the accused admitted, on
cross-examination, that he had been convicted as a
juvenile delinquent. In the face of such an admission, no
further proof of his convictions seemed to me to be
necessary or desirable. However, after the verdict and
before sentence, there was produced as exhibit S-I a

Q. Je vois. Vous ne vous souvenez pas d'8tre all6
devant la cour pour jeunes d6linquants en 1970?

SA SEIGNEURIE:

11 dit se souvenir de 1970 et de 1972, M,
Keyserlingk.

M, HENRY R. KEYSERLINGK
AVOCAT DE LA POURSUITE:

11 dit se souvenir seulement de l'introduction par
effraction.

LE TPMOIN:

Je ne me souviens pas exactement ce qui est
arriv6 ce jour-ld, en 1970.

Q. Serait-il exact de dire que vous avez 6t6 d6clar6
coupable de vol et de possession ill6gale en 1970?

R. Oui.

Q. Et qu'en 1969, vous avez 6t6 d6clar6 coupable
d'avoir caus6 des dommages aux biens d'un tiers

R. Oui.

Q. Et en 1963 de tentative de vol?
R. Oui.

Q. Merci. Pas d'autres questions.

En r6sum6, I'appelant, dans son contre-interro-
gatoire, a avou6 quatre infractions; j'estime qu'el-
les doivent 8tre consid6r6es comme prouv6es.

On soutient cependant devant cette Cour qu'on
ne doit pas tenir compte de ces aveux parce qu'ils
vont A l'encontre de renseignements contenus dans
un document produit par le ministbre public
comme pi6ce S-1, A titre de rapport pr6c6dant la
sentence et qui 6tablirait que l'appelant n'a jamais
6t6 trouv6 coupable d'une infraction comme jeune
d6linquant.

Ce moyen de l'appelant est fond6 sur la fagon
dont s'est exprim6 le savant juge de premiere
instance dans le rapport qu'il a soumis A la Cour
d'appel conform6ment A l'art. 609 du Code
criminel:

[TRADUCTION] Cependant, un point soulev6 par cet
appel me pr~occupe. Comme je l'ai dit, I'accus6 a avou6,
en contre-interrogatoire, qu'il avait 6t6 condamn6
comme jeune d6linquant. Devant cet aveu, aucune autre
preuve de ses condamnations ne me semblait n6cessaire
ou souhaitable. Cependant, apr~s le prononc6 du verdict
et avant celui de la sentence, on a produit une copie du

MORRIS C. LA REINE Le Juge Pratte 421[ 1979] I R.C.S.



MORRIS V. THE QUEEN Pratte J.

copy of the accused's Juvenile Court record. This docu-
ment indicates that technically there were no convictions
registered against the accused and that, even though he
was confined for some time at the Boys' Farm at
Shawbridge, all the charges against him had been con-
tinued sine die without any formal disposition being
made. If this fact had been made know[n] to me while
the case was still in the hands of the jury, I might have
taken a different attitude although I do not think so. In
my view the accused had opened the door to evidence of
his bad character by attempting to lead evidence of good
character and the jury were entitled to know that he had
perjured himself in his evidence in chief when he stated
that he had never been arrested.

If I was wrong in ruling as I did, the evidence in
question was clearly of great significance to the jury and
in my respectful opinion there must be a new trial.

This exhibit S-i was not before the Court of
Appeal; speaking for the Court, Chief Justice
Tremblay had this to say: [TRANSLATION]
"Exhibit S-I is not in the joint record and I am
quite doubtful that it prevails over the formal
admissions of appellant".

This exhibit has now been located and is part of
the record before us. I can find nothing in the
document that would tend to support the view
expressed by the trial judge in his report and
which is now being urged upon us.

This document, exhibit S-1, reads as follows:

dossier de l'accus6 en cour pour jeunes d6linquants,
comme pi&e S-1. Ce document indique que technique-
ment, aucune condamnation n'a t enregistr6e contre
l'accus6 et que m6me s'il a pass6 quclque temps A la
Boys' Farm de Shawbridge, toutes les accusations por-
t6es contre lui ont 6 ajourn6es sine die sans aucune
disposition formelle. Si j'avais connu ce fait alors que
l'affaire 6tait encore entre les mains du jury, mon atti-
tude aurait pu 6tre diff6rente, mais je ne le crois pas. A
mon avis, I'accus6 a ouvert la porte A une preuve de
mauvaise r6putation en essayant de prouver son honora-
bilit6 et le jury avait le droit de savoir qu'il s'6tait
parjur6 au cours de son interrogatoire principal, lorsqu'il
a d6clar6 qu'il n'avait jamais 6t6 arrt&

Il est 6vident que le jury a accord6 une grande impor-
tance A la preuve en cause et si j'ai fait erreur, il doit y
avoir, a mon humble avis, un nouveau procks.

Cette pi6ce S-1 n'a pas 6t6 soumise A la Cour
d'appel; parlant au nom de la Cour, le juge en chef
Tremblay a dit: aL'exhibit S-I n'est pas au dossier
conjoint et je doute fort qu'il pr6vale sur les admis-
sions formelles qu'a faites I'appelanto.

Cette piece a 6t6 retrouv6e et fait partie du
dossier soumis A cette Cour. A mon avis, rien dans
ce document n'appuie l'opinion qui a 6t6 6mise par
le juge du procks dans son rapport et que l'on fait
maintenant valoir devant nous.

Ce document, la piece S-1, se lit ainsi:

[TRANSLATION] Montreal, January 30, 1974. Montr6al, le 30 janvier 1974.

RE: Phillip Morris
Files Offences Judgments

2213/67 AUTOMOBILE 15-5-67 Adjourned
THEFT & Sine Die
CONCEALMENT

RE: Phillip Morris
Dossiers Dilits Sentences

2213/67 VOL & RECEL 15-5-67 Ajourn6e Sine Die
D'AUTO

3471/67 THEFT &
CONCEALMENT

680/70 THEFT &
CONCEALMENT

8-5-67 Placement at Boys'
Farm & Training School
12-8-68 Placement of
8-5-67 cancelled

30-1-70 Case adjourned
Sine Die

2839/72 BREAK. AND ENT. 16-6-72 Sine Die
WITH INTENT

A. M. Racine
Acting Clerk

3471/67 VOL & RECEL

680/70 VOL & RECEL

2839/72 INT. PAR EFF.
AVEC INT.

Social Welfare Court AMR/jt

8-5-67 Placement Boy's
Farm & Training School
12-8-68 Placement du
8-5-67 cancell6

30-1-70 Issue ajourn6
Sine Die

16-6-72 Sine Die

A. M. Racine
Greffier intbrimaire

Cour de bien-8tre social
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It should first be observed that this document
makes no reference to the 1963 and 1969 convic-
tions that were admitted by the appellant in his
cross-examination; on the other hand, the two
1967 offences shown in exhibit S-1 were not
referred to at the trial and this includes the offence
in respect of which the accused was placed at the
Boys' Farm & Training School. The two offences
in 1970 and 1972, which were rather readily
admitted by the appellant in his cross-examina-
tion, appear last on this exhibit. It is contended
that this document shows that all charges against
the appellant were adjourned sine die without the
appellant ever having been found guilty of an
offence as a juvenile. This contention is erroneous.
First of all, the document does not purport to give
the complete juvenile record of the appellant; it
omits the offences of 1963 and 1969 which have
been admitted by the appellant in his cross-exami-
nation. I therefore fail to see how the document
can, in any way, be used to rebut the evidentiary
value of the admissions of these two offences.

As to the four offences listed in the exhibit and
which include those in 1970 and 1972 that were
admitted by the appellant, the opinion of the trial
judge that: "all the charges were continued sine
die without any formal disposition being made"
totally ignores the meaning of the word "Sent-
ences" which heads the last column on the exhibit.
In matters pertaining to Canadian penal legisla-
tion, the French word "sentence" is the equivalent
of the English word "sentence"; both have the
same meaning and are used in reference to the
determination and pronouncement of punishment
or like action following a finding of guilt; both
words are utilized to define the fate or punishment
of a person who has been adjudged guilty, (see
Websters' Dictionary of Synonyms Vo "sent-
ence"). The definition of the English word "sent-
ence" as given in Black's Law Dictionary, revision
4th ed., is applicable to the French word "sent-
ence" as used in Canadian criminal legislation:

The judgment formally pronounced by the court or
judge upon the defendant after the conviction in a
criminal prosecution, awarding the punishment to be
inflicted. Judgments formally declaring to accused legal
consequences of guilt which he has confessed or of which

11 faut d'abord remarquer que ce document ne
mentionne pas les condamnations de 1963 et de
1969 que l'appelant a avou6es dans son contre-
interrogatoire; d'autre part, les deux infractions de
1967 indiqu6es dans la pi6ce S-1, dont celle qui a
entrain6 le placement de l'accus6 A la Boys' Farm
and Training School, n'ont pas 6t6 mentionn6es au
proc~s. Les deux infractions de 1970 et de 1972,
que l'appelant a avou6es sans r6ticence en contre-
interrogatoire, sont les dernibres sur cette liste. On
pr6tend que ce document d6montre que toutes les
accusations port6es contre l'appelant ont 6t6 ajour-
n6es sine die sans qu'il ait jamais 6t6 trouv6 coupa-
ble d'une infraction comme jeune d6linquant.
Cette pr6tention est erron6e. Prenibrement, le
document n'est pas cens6 reproduire au complet le
dossier de jeune d6linquant de l'appelant; il passe
sous silence les infractions de 1963 et de 1969 que
l'appelant a avou6es en contre-interrogatoire. Je ne
vois donc pas comment ce document peut tre
utilis6 pour repousser la valeur probante de I'aveu
de ces deux infractions.

Pour ce qui est des quatre infractions 6num6r6es
dans cette piece, dont celles de 1970 et de 1972
que l'appelant a avou6es, le juge du procks ne tient
aucun compte du sens du mot aSentencesD plac6 en
t6te de la derniare colonne de ce document lors-
qu'il dit que: [TRADUCTION] toutes les accusa-
tions ont 6t6 ajourn6es sine die sans aucune dispo-
sition formelleo. En matibre de 16gislation p6nale
canadienne, le mot frangais <sentences correspond
au mot anglais asentences; ils ont le mime sens et
se rapportent A la fixation et au prononc6 d'une
peine ou autre mesure par suite d'une conclusion
de culpabilit6; les deux mots sont utilis6s pour
d6finir le sort ou la peine impos6s A une personne
qui a 6t6 jug6e coupable (voir Dictionary of Syno-
nyms de Webster A asentence.). La d6finition du
mot anglais asentence, dans Black's Law Diction-
ary, 4- 6d. r6vis6e, s'applique au mot frangais
usentence. utilis6 dans la 16gislation pnale
canadienne:

[TRADUCTION] Jugement formel prononc6 par la cour
ou le juge contre le d6fendeur A la suite de la d6claration
de culpabilit6 cons6cutive A une poursuite criminelle,
imposant la peine. Jugements formels faisant connaitre
A l'accus6 les cons6quences juridiques de ses aveux ou
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he has been convicted. The word is properly confined to
this meaning.

With this in mind, it appears clearly that the
actions described under the heading "Sentences"
in exhibit S-i relate to the issue of the penalty
following a finding of guilt rather than to the issue
of guilt of the "dilits" themselves. In other words,
the information given in summary form in the
column "Sentences" purports to describe the steps
taken by the Juvenile Court pursuant to s. 20(1) of
the Juvenile Delinquents Act after the appellant
has been "adjudged to be a juvenile delinquent",
i.e. after he has been found guilty of a violation of
a provision of the Criminal code. What this
column shows is that in all cases but one, the
Court postponed making a decision as to what
course or courses of action, among those enume-
rated in s. 20(1) of the Act, it would take in
respect to the appellant who had already been
found to be a delinquent as a result of having
committed the offences listed in the second column
headed "Dilits". Confirmation for this view is
found in the supplementary material that was filed
before us at the time of the hearing of this appeal
under s. 67 of the Supreme Court Act and which
was accepted on a limited basis, i.e. for the sole
purpose of allowing us to obtain a clear under-
standing as to the import of exhibit S-1. This
material shows that the appellant admitted each
one of the four charges laid against him and listed
in exhibit S-1; it further shows that in respect of
the third offence the decision to commit the appel-
lant to the Boys' Farm & Training School was
taken pursuant to s. 20(1) of the Juvenile Delin-
quents Act after the court had come to the conclu-
sion that "the child is a juvenile delinquent". It is
worth noting that such a decision could not have
been validly taken under s. 16 of the Act, under
which the authority of the Court is limited to
postponing or adjourning the hearing of a charge
of delinquency; in effect the measures envisaged
by s. 20(1) of the Act may not be taken by the
Court until after the juvenile has been found to be
a delinquent, i.e. guilty of the offence with which
he has been charged.

With respect, I find nothing in the record that is
in contradiction with the admissions made by the

d'une d6claration de culpabilit6. 11 convient de restrein-
dre ce mot A ce sens.

En cons6quence, il est 6vident que les mesures
d6crites A la pi6ce S-I sous le titre aSentencess ont
trait A l'imposition de la peine cons6cutive A une
adjudication de culpabilit6 plut~t qu'A l'adjudica-
tion de culpabilit6 A l'6gard des 4dlits> eux-
mimes. En d'autres termes, les renseignements
r6sum6s succinctement dans la colonne ((Senten-
ces) visent A d6crire les dispositions prises par la
cour pour jeunes d6linquants conform6ment au
par. 20(1) de la Loi sur les jeunes dilinquants
apres avoir juge que l'appelant a6tait un jeune
dblinquant, c'est-A-dire aprbs l'avoir trouv6 coupa-
ble d'une violation d'une disposition du Code cri-
minel. Cette colonne montre que, dans tous les cas
sauf un, la cour a remis A plus tard sa d6cision
quant aux mesures A prendre, parmi celles pr6vues
au par. 20(1) de la Loi, A l'6gard de l'appelant
qu'elle avait d6jA jug6 8tre un d61inquant A la suite
de la perp6tration des infractions 6numbrbes sous
la colonne Dl61itsn. Ce point de vue est confirm6
par les documents suppl6mentaires d6pos6s devant
cette Cour au moment de l'audition de ce pourvoi,
aux termes de l'art. 67 de la Loi sur la Cour
suprime. Cette Cour les a accept6s dans le seul
but de lui permettre de comprendre clairement la
port6e de la pi6ce S-1. Ces documents montrent
que l'appelant s'est reconnu coupable des quatre
accusations port6es contre lui et 6num6rbes dans la
pi~ce S-1; ils montrent 6galement qu'en ce qui
concerne la troisibme infraction, la d6cision de
placer l'appelant A la Boys' Farm & Training
School a 6t6 prise conform6ment au par. 20(1) de
la Loi sur les jeunes dilinquants aprbs que la cour
eut conclu que al'enfant 6tait un jeune d6linquants.
Notons que cette d6cision ne pouvait 8tre valable-
ment prise en vertu de l'art. 16 de la Loi puis-
qu'aux termes de cet article, la Cour ne peut
qu'ajourner ou remettre I'audition d'une accusa-
tion de dblit. En fait la Cour ne peut prendre une
des mesures prevues au par. 20(1) de la Loi qu'a-
pres avoir jug6 que le jeune est un jeune d6lin-
quant, c'est-A-dire coupable de l'infraction dont il
est accus6.

Avec 6gards, je ne trouve rien au dossier qui soit
en contradiction avec les aveux de I'appelant en
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appellant in his cross-examination and which could
be construed to be in support of the views
expressed by the trial judge in his report. The
evidence is that the appellant committed a number
of violations of the provisions of the Criminal
Code as a result of which he was found to be a
juvenile delinquent; in respect of one offence he
was committed to a juvenile school and in respect
of the other offences the "sentence" was adjourned
sine die.

Such being the case, I now come to consider the
main issue in the appeal which is as to whether the
cross-examination of the appellant upon his record
as a juvenile was admissible in evidence under s.
12 of the Canada Evidence Act or under s. 593
Cr.C. The trial judge allowed the cross-examina-
tion under both provisions and his decision was
affirmed by the Court of Appeal.

Dealing first with s. 12 of the Canada Evidence
Act, it reads in part as follows:

12. (1) A witness may be questioned as to whether
he has been convicted of any offence, and upon being so
questioned, if he either denies the fact or refuses to
answer, the opposite party may prove such conviction.

It is submitted by the appellant that this section
is not applicable in the premises on two grounds,
namely: (i) a delinquency is not an offence within
the meaning of this expression as used in s. 12; and
(ii) a finding of delinquency is not to be construed
as a conviction for the purposes of s. 12. It would
follow, according to the appellant, that barring the
application of s. 593 Cr.C., the cross-examination
of the appellant was illegally admitted as evidence,
because it was not legally admissible under s.
12(1).

As to the first ground, it should first be observed
that the word "delinquency" which is described as
an offence in ss. 3 and 22(1) of the Juvenile
Delinquents Act embraces within its meaning two

contre-interrogatoire et qui puisse tre invoqu6 A
l'appui de l'opinion 6mise par le juge du procks
dans son rapport. La preuve 6tablit que I'appelant
a viol6 A plusieurs reprises les dispositions du Code
criminel et qu'en cons6quence on I'a jug6 8tre un
jeune d61inquant; dans un cas, il a 6t6 plac6 dans
une 6cole pour jeunes d6linquants et, dans les
autres, la asentences a t ajourn6e sine die.

Cela 6tant, je passe maintenant A l'examen de la
question principale de ce pourvoi: le contre-interro-
gatoire de l'appelant sur son dossier de jeune
d6linquant 6tait-il recevable en preuve en vertu de
l'art. 12 de la Loi sur la preuve au Canada ou de
l'art. 593 du Code criminel? Le juge du procks a
permis le contre-interrogatoire en se fondant sur
ces deux dispositions et la Cour d'appel a confirm6
sa d6cision.

Examinons d'abord I'art. 12 de la Loi sur la
preuve au Canada qui se lit en partie ainsi:

12. (1) Un t6moin peut 8tre interrog6 sur la question
de savoir s'il a d6jA 6t6 d6clar6 coupable de quelque
infraction, et lorsqu'il est ainsi interrog6, s'il nie le fait
ou refuse de r6pondre, la partie adverse peut prouver
cette d6claration de culpabilit6.

L'appelant pr6tend que cet article ne s'applique
pas en l'esp~ce pour deux motifs, savoir: (i) un
d61it n'est pas une infraction au sens de cette
expression A l'art. 12; et (ii) un jugement pronon-
gant qu'il y a eu d6lit ne doit pas 8tre interprt6
comme une d6claration de culpabilit6 aux fins de
l'art. 12. Selon I'appelant, il s'ensuivrait que, mis A
part I'art. 593 du Code criminel, le contre-interro-
gatoire de l'appelant a 6 ill6galement admis en
preuve parce qu'il n'6tait pas 16galement recevable
en vertu du par. 12(1).

Pour le premier moyen, il faut d'abord noter que
le mot ad6lits qui, A I'art. 3 et au par. 22(1) de la
Loi sur les jeunes dilinquants, est d6crit comme
une infraction, comprend deux cat6gories d'actes;
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categories of acts; the first category includes acts
that are in violation of "any provision of the
Criminal Code or of any federal or provincial
statute, or of any by-law or ordinance of any
municipality" (Juvenile Delinquents Act, s. 2(1)),
or, as Fauteux J. put it in Attorney General of
British Columbia v. Smith9, at p. 710, that are
"punishable breaches of the public law, whether
defined by Parliament or the Legislatures"; the
second category includes sexual immorality or
other similar form of vice which, while not illegal
in the case of adults, should be repressed in the
case of juveniles.

Leaving aside the delinquencies of the second
category that I have mentioned above, the Juvenile
Delinquents Act does not prescribe any special rule
of human conduct for juveniles; the Criminal Code
and the other statutes referred to above are appli-
cable to juveniles and non-juveniles alike. Essen-
tially, the Juvenile Delinquents Act does not create
any offence; the offence results from the violation
of another statute which, in the case at bar, is the
Criminal Code. But, when the offence is commit-
ted by a juvenile, a particular method of enforce-
ment is prescribed: the usual type of penalty
imposed in criminal matters, i.e. imprisonment or
fine, intended to act as a deterrent of wrongful
action, is generally replaced by various courses of
action left at the discretion of the Court and
designed to provide the child with such care, edu-
cation and protection as he requires in order to
rehabilitate himself and mature into a law-abiding
citizen. The Act "provides a special procedure for
the discipline and treatment of children outside of
the ordinary criminal courts, although their delin-
quencies may be offences under the Criminal
Code" (per Laskin J.A., as he then was, in R. v.
Horsburgh'o, at pp. 756 and 757). In Attorney
General of British Columbia v. Smith, supra,
Fauteux J., as he then was, speaking for the Court,
rightly pointed out at p. 708 that: "The primary
legal effect of the Juvenile Delinquents Act, . . . , is
the effective substitution, in the case of juveniles,
of the provisions of the Act to the enforcement

[1967] S.C.R. 702.
10 [1966] I O.R. 739.

la premiere englobe les actes qui constituent une
infraction ad quelqu'une des dispositions du Code
criminel, ou d'un statut f6d6ral ou provincial, ou
d'un r6glement ou ordonnance d'une municipalit6o
(Loi sur les jeunes dilinquants, par. 2(1)), ou,
comme disait le juge Fauteux dans Procureur
gindral de la Colombie-Britannique c. Smith9 , (A
la p. 710), les actes qui constituent [TRADUCTION]
ades infractions aux lois g6n6rales, adoptbes par le
Parlement ou par les 16gislaturesp; la seconde
cat6gorie comprend l'immoralit6 sexuelle ou toute
forme semblable de vice qui, bien que n'6tant pas
ill6gale dans le cas des adultes, doit 8tre r6primbe
dans le cas des jeunes.

Mis A part les d6lits de la seconde cat6gorie que
je viens de mentionner, la Loi sur les jeunes
dilinquants ne pr6voit aucune ragle sp6ciale de
conduite pour les jeunes; le Code criminel et les
autres lois pr6cit6es s'appliquent de la m~me fagon
aux jeunes et aux autres. En somme, la Loi sur les
jeunes dMlinquants ne cr6e aucune infraction; I'in-
fraction d6coule de la violation d'une autre loi, soit
en l'esp6ce le Code criminel. Mais lorsque l'infrac-
tion est commise par un jeune, la loi est appliqu~e
d'une fagon particulibre: les peines habituellement
impos6es en matibres criminelles, c'est-A-dire l'em-
prisonnement ou l'amende, qui sont cens6es avoir
un effet de dissuasion, sont g6n6ralement rempla-
c6es par diverses mesures laiss6es A la discr6tion de
la Cour et destin6es A assurer A l'enfant les soins,
I'6ducation et la protection dont il a besoin pour
r6int6grer la soci6t6 et devenir un citoyen respec-
tueux des lois. La Loi [TRADUCTION] "pr6voit une
proc6dure sp6ciale de sanction et de traitement des
enfants A l'extbrieure des cours criminelles ordinai-
res, m8me si leurs d6lits constituent des infractions
aux termes du Code criminel" (Le juge Laskin,
alors juge d'appel, dans R. v. Horsburgh 1o, aux pp.
756 et 757). Dans l'arrat Le Procureur gindral de
la Colombie-Britannique c. Smith, pr6cit6, le juge
Fauteux, alors juge puin6, parlant au nom de la
Cour, a fait remarquer A juste titre A la p. 708 que
[TRADUCTION]: "Le premier effet juridique le la
Loi sur les jeunes dilinquants, . . ., est, dans le cas
des jeunes d6linquants, la substitution de fait des

9 [1967] R.C.S. 702.
10 [1966] I O.R. 739.
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provisions of the Criminal Code or" of any other
relevant statute.

In that case, the main question was as to wheth-
er the Juvenile Delinquents Act, R.S.C. 1952 c.
160, which to all intents and purposes is identical
with the corresponding existing legislation, was
intra vires the Parliament of Canada as being
legislation in relation to criminal law. In coming to
the conclusion that the Act was intra vires, Fau-
teux J. made some interesting comments as to the
nature of the legislation and of the substitution of
the type of punishment effected thereby; at p. 708,
he said:
... a reference to the preamble, appended to the Act
when originally adopted in 1908, 7-8 Edward VII, c. 40,
as well as to the interpretation section and the main
operative provisions of the Act, will show that this
substitution of the provisions of the Act to the enforce-
ment provisions of other laws, federally or provincially
enacted, is a means adopted by Parliament, in the
proper exercise of its plenary power in criminal matters,
for the attainment of an end, a purpose or object which,
in its true nature and character, identifies this Act as
being genuine legislation in relation to criminal law.

And referring to the operative provisions of the
Act, he added at p. 710:

They are directed to juveniles who violate the law or
indulge in sexual immorality or any other similar form
of vice or who, by reason of any other act, are liable to
be committed to an industrial school or a juvenile refor-
matory. They are meant,-in the words of Parliament
itself,-to check their evil tendencies and to strengthen
their better instincts. They are primarily prospective in
nature. And in essence, they are intended to prevent
these juveniles to become prospective criminals and to
assist them to be law-abiding citizens. Such objectives
are clearly within the judicially defined field of criminal
law.

In the case at bar, the delinquencies adjudged
against the appellant all consisted in violations of
various provisions of the Criminal Code. We are
not therefore concerned here with delinquencies of
the second category or even with a delinquency
that, although in the first category, would consist
in the violation of a federal statute other than the

dispositions de la Loi aux dispositions relatives A
l'application du Code criminel ou" de toute autre
loi pertinente.

Dans cet arrat-IA, la question 6tait principale-
ment de savoir si la Loi sur les jeunes dilinquants,
S.R.C. 1952, chap. 160, qui est identique A toutes
fins utiles A la loi actuelle, 6tait intra vires du
Parlement du Canada A titre de loi relative au
droit criminel. Le juge Fauteux a fait quelques
commentaires int6ressants sur la nature de la 16gis-
lation et de la substitution du type de peines ainsi
effectu6e; il a dit, A la p. 708:

[TRADUCTION] ... le pr6ambule de la loi initiale, adop-
t6e en 1908, 7-8 Adouard VII, chap. 40, ainsi que
l'article des d6finitions et les dispositions essentielles de
la Loi montrent que cette substitution des dispositions de
la Loi aux dispositions ex6cutoires d'autres lois f6d6rales
ou provinciales est un moyen adopt6 par le Parlement,
dans l'exercice 16gitime de la pl6nitude de son pouvoir en
matibre criminelle, pour parvenir a un r6sultat, un but
ou un objet dont la vraie nature fait de cette loi une
vEritable 16gislation relative au droit criminel.

Et, parlant des dispositions essentielles de la Loi,
il a ajout6 (A la p. 710):

[TRADUCTION] Elles visent les jeunes qui enfreignent
la loi ou se livrent A l'immoralit6 sexuelle ou A une autre
forme semblable de vice ou qui, en raison de toute autre
infraction, sont passibles de d6tention dans une 6cole
industrielle ou maison de correction pour les jeunes
d6linquants. Elles ont pour but-pour reprendre les
mots utilis6s par le Parlement-de surveiller leurs mau-
vaises tendances et de ddvelopper leurs meilleurs ins-
tincts. Elles sont en fait prospectives et visent essentielle-
ment A empicher ces jeunes de devenir des criminels
dans l'avenir et A les aider A 6tre des citoyens respec-
tueux des loi. Ces objectifs relkvent clairement du
domaine du droit criminel ainsi que les tribunaux l'ont
d6fini.

En l'espice, les d6lits dont l'appelant a 6t6 jug6
coupable constituent tous des violations de disposi-
tions du Code criminel. Il n'est done pas question
ici de d6lits de la seconde cat6gorie, ni mime d'un
d6lit qui, bien que relevant de la premiere cat6go-
rie, serait une violation d'une loi f6d6rale autre que
le Code criminel, d'une loi provinciale ou d'un
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Criminal Code or of a provincial statute or of any
by-law or ordinance of any municipality.

The question that stands up for determination is
therefore quite narrow: it is whether the word
"offence" as used in s. 12(1) of the Canada Evi-
dence Act includes a delinquency consisting in a
violation of the Criminal Code which is enforce-
able under the Juvenile Delinquents Act rather
than under the Code itself.

Both the Criminal Code and the Juvenile Delin-
quents Act were passed by Parliament under its
authority to legislate in respect to criminal law and
procedure in criminal matters; the same is true of
s. 12 of the Canada Evidence Act in so far as it
applies to criminal proceedings.

It would, in my opinion, be most extraordinary
to say the least if Parliament, in using as broad a
word as "offence" in a statute applicable to crimi-
nal proceedings, had intended to designate some-
thing less than the offences that are truly criminal
in nature and which as such Parliament has the
full exclusive legislative authority to create and
regulate pursuant to its criminal law-making
power contained in s. 91, head 27 of the B.N.A.A.;
there is no indication of any such intention in the
Canada Evidence Act or in any other relevant
piece of legislation. The historical background of s.
12(1) provides no support either for the theory
that a distinction ought to be made between the
same violations of the law on the sole basis of the
method of punishment.

In brief, the expression "any offence" in s. 12(1)
clearly includes an offence that is a violation of the
Criminal Code when it is punishable under the
Code; in the absence of any expressed legislative
intent to the contrary, I cannot logically bring
myself to the view that the same expression
excludes the same violation when it is punishable
under the Juveniles Delinquents Act which, like
the Code, is "genuine legislation in relation to
criminal law".

I express no opinion as to whether the meaning
of the word "offence" as used in s. 12(1) of the
Canada Evidence Act should otherwise be restrict-
ed so as to exclude certain kinds of delinquencies.

r6glement ou arr6t6 municipal.

La question A trancher est done trbs 6troite: il
s'agit de savoir si le mot ainfraction au par. 12(1)
de la Loi sur la preuve au Canada comprend un
d6lit constituant une violation du Code criminel
qui est punissable en vertu de la Loi sur lesjeunes
dilinquants et non du Code lui-meme.

Le Code criminel et la Loi sur les jeunes dilin-
quants ont 6t6 adopt6s par le Parlement en vertu
de son pouvoir de 16gif6rer relativement au droit
criminel et A la proc6dure en matibre criminelle; il
en est de mime de l'art. 12 de la Loi sur la preuve
au Canada dans la mesure ol il s'applique aux
proc6dures criminelles.

A mon avis, il serait pour le moins extraordi-
naire qu'en utilisant un terme aussi large qu'ain-
fractions dans une loi applicable aux proc6dures
criminelles, le Parlement ait voulu d6signer autre
chose que les infractions de nature vraiment crimi-
nelle et dont la cr6ation et la r6glementation rel-
vent, A ce titre, du pouvoir l6gislatif exclusif du
Parlement en matibre criminelle aux termes de
l'art. 91, par. 27 de l'A.A.N.B.; rien dans la Loi
sur la preuve au Canada ni dans aucune autre loi
pertinente ne r6vble une telle intention. L'origine
du par. 12(1) n'6taye pas non plus la thborie selon
laquelle il faudrait faire une distinction entre des
violations identiques de la loi en se fondant unique-
ment sur le mode de sanction.

En r6sum6, I'expression aquelque infraction) au
par. 12(1) comprend clairement une infraction qui
est une violation du Code criminel punissable en
vertu de ce dernier; A d6faut de disposition
expresse de la loi, je ne puis, en toute logique,
admettre que la mime expression exclut la mime
violation lorsqu'elle est punissable en vertu de la
Loi sur les jeunes dilinquants qui, comme le
Code, est une [TRADUCTION] 4(v6ritable l6gislation
relative au droit criminels.

Je ne me prononce pas sur la question de savoir
si, par ailleurs, le sens du mot ainfractionD au par.
12(1) de la Loi sur la preuve au Canada doit 6tre
restreint de fagon A exclure certains genres de
d61its.
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The appellant has referred us to two decisions:
Krassman v. The Queen " by the Alberta Supreme
Court, Appellate Division, and Adelphi Book
Store Limited v. The Queen 12, by the Saskatche-
wan Court of Appeal. Neither one of these two
decisions has any application to the case at bar;
they are both concerned with the extent to which
certain provisions of the Criminal Code are appli-
cable to offences created by other federal statutes,
and not with the scope of the Canada Evidence
Act.

The second ground advanced by the appellant is
that a finding of delinquency under the Juvenile
Delinquents Act is not to be construed as a convic-
tion for the purposes of s. 12 of the Canada
Evidence Act; therefore, a person who has been
found guilty of delinquency could not be said to
have been "convicted". This submission of the
appellant is based on the fact that a Juvenile Court
is, under the Act, empowered to adjudge a child to
have committed a delinquency and not to convict a
child of having committed a delinquency.

It is true that in the Juvenile Delinquents Act, a
finding of guilt is not usually described as a "con-
viction". But it does not necessarily follow that by
apparently avoiding the use of the expression "con-
viction", Parliament has intended to confer upon
the juvenile courts, with respect to the assessment
of guilt, a power that is substantially different
from the power "to convict". This goes to the
meaning of both expressions.

The word "conviction" is not a term of art that
is applicable only to Criminal Code offences pun-
ishable in the manner provided in the Code. When
used in a statute, its meaning varies depending on
the context in which it is found; it may or may not
include the imposition of a penalty. Generally,
however, a "conviction is where a person is found
guilty of an offence" (Jowitt's Dictionary of Eng-
lish Law, 2nd ed. Vo "conviction"). The verb "to
convict" is defined in the Oxford English Diction-
ary as follows: "To prove (a person) guilty of an

" (1972), 8 C.C.C. (2d) 45.
12 (1972). 8 C.C.C. (2d) 49.

L'appelant a cit6 deux arrats: Krassman v. The
Queen ", de la Division d'appel de la Cour supr6me
de l'Alberta, et Adelphi Book Store Limited v.
The Queen 2, de la Cour d'appel de la Saskatche-
wan. Ni l'un ni I'autre ne s'applique en l'esp6ce;
dans les deux cas, il s'agissait de savoir dans quelle
mesure certaines dispositions du Code criminel
s'appliquent A des infractions cr66es par d'autres
lois f6d6rales, et non quelle est la port6e de la Loi
sur la preuve au Canada.

L'appelant pr6tend en second lieu qu'un juge-
ment pronongant qu'il y a eu d6lit en vertu de la
Loi sur les jeunes dilinquants ne doit pas 8tre
interpr6t6 comme une d6claration de culpabilit6 au
sens de l'art. 12 de la Loi sur la preuve au
Canada; en cons6quence, on ne pourrait pas dire
qu'une personne trouv6e coupable de d61it a 6t6
ad6clar6e coupables. Ce moyen est fond6 sur le fait
qu'une cour pour jeunes d6linquants a, aux termes
de la Loi, le pouvoir de juger qu'un enfant a
commis un d6lit et non de le d6clarer coupable de
l'avoir commis.

Il est vrai que dans la Loi sur les jeunes dilin-
quants, on ne parle pas de ad6claration de culpabi-
lit& pour d6signer le jugement pronongant qu'il y
a eu d6lit. Mais cela ne signifie pas n6cessairement
qu'en 6vitant apparemment d'utiliser l'expression
ad6claration de culpabilit6&, le Parlement a voulu
donner aux cours pour jeunes d6linquants, en
matibre de jugements sur la culpabilit6, un pouvoir
tras diff6rent du pouvoir de prononcer une ad6cla-
ration de culpabilit6. Ceci touche au sens de ces
deux expressions.

L'expression ad6claration de culpabilit6b n'est
pas une expression technique applicable unique-
ment aux infractions criminelles punissables de la
fagon pr6vue au Code. Utilis6e dans une loi, son
sens varie selon le contexte; elle peut comprendre
ou non l'imposition d'une peine. Cependant, de
fagon g6nbrale, il y a [TRADUCTION] ad6claration
de culpabilit6 lorsqu'une personne est trouv6e cou-
pable d'une infraction) (Jowitt's Dictionary of
English Law, 2e ed., A iconvictionb). Le verbe to
convict (ad6clarer coupableD) est d6fini dans l'Ox-

"(1972), 8 C.C.C. (2d) 45.
22(1972), 8 C.C.C. (2d) 49.
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offence which makes him liable to legal punish-
ment". The definitions contained in Funk and
Wagnalls New Standard Dictionary are along
similar lines. Also, it has been said that the expres-
sion is broad enough to include a plea of guilty (R.
v. Grant3; R. v. Blaby' 4 , per Hawkins J., at p.
172; R. v. Manchester Justices'). In Smith v. The
Queen, the word "conviction" was used both in
this Court' 6 and in the Manitoba Court of
Appeal" to designate the decision of a juvenile
court declaring a juvenile to be a delinquent.

The meaning of the verb "to adjudge" is broad-
er than and includes that of "to convict"; general-
ly, "to adjudge" means to pronounce judicially and
one of its meanings is to sentence or condemn;
Black's Law Dictionary, 4th ed., Vo "adjudge":

ADJUDGE. To pass on judicially, to decide, settle, or
decree, or to sentence or condemn. People v. Rave, 364
Ill. 72, 3 N.E. 2d 972, 975.

Webster's Third New International Dictionary:

1(a) To decide or rule upon as a judge or with
judicial or quasi-judicial powers; ... (b) to pronounce
judicially .. . 2. archaic, To sentence or condemn (a
person) to some punishment.

Funk & Wagnalls New Standard Dictionary of
the English Language:

1. To award or bestow by formal decision; ... 2(1) To
give a judicial decision concerning; adjudicate upon;
decide judicially.

In general use, adjudge does not always imply that
the decision given is final. Judges of inferior courts, or
arbitrators and referees, adjudge of matters sometimes
transmitted to superior courts for final adjudication ...
3. To decree; sentence; condemn; as King Charles was
adjudged to die.

1 (1936), 100 J.P. 324.
14[1894]2 Q.B. 170.
1s [1937] 2 K.B. 96.
16 [1959] S.C.R. 638.
"(1958), 121 C.C.C. 103 (sub nom. R. v. Gerald X.)

ford English Dictionary: [TRADUCTION] a6tablir
la culpabilit6 d'une personne pour une infraction
qui la rend passible d'une peine 16gale*. Les d6fini-
tions de Funk and Wagnalls New Standard Dic-
tionary vont dans le mime sens. On a 6galement
dit que le terme 6tait assez large pour comprendre
un aveu de culpabilit6 (R. v. Grant' 3 ; R. v.
Blaby 14 , le juge Hawkins, A la p. 172; R. v. Man-
chester Justices "). Dans Smith c. La Reine cette
Cour' 6 et la Cour d'appel du Manitoba '7 ont uti-
lis6 l'expression ad6claration de culpabilit& pour
d6signer la d6cision d'une cour pour jeunes d6lin-
quants d6clarant qu'un jeune 6tait un d6linquant.

Le sens du verbe ejugero est plus g6n6ral que
celui de l'expression ad6clarer coupables qui y est
incluse; de fagon g6n6rale, ajuger)) signifie d6clarer
judiciairement et un de ses sens est prononcer une
sentence ou condamner; Black's Law Dictionary,
4, 6d., au mot adjudge (juger) dit ceci:

[TRADUCTION] JUGER. Se prononcer judiciairement,
d6cider, trancher, d6cr6ter, prononcer une sentence ou
condamner. People v. Rave, 364 Ill. 72, 3 N.E. 2d 972,
975.

De son c6t6, le Webster's Third New International
Dictionary donne cette d6finition:

[TRADUCTION] la) D6cider ou trancher en qualit6 de
juge ou en vertu de pouvoirs judiciaires ou quasi
judiciaires; .. . b) d6clarer judiciairement ... 2.
archaique, prononcer une sentence ou condamner
(une personne) A une peine.

Et le Funk & Wagnalls New Standard Dictionary
of the English Language:

[TRADUCTION] 1. Adjuger ou attribuer par une d6cision
formelle; . . . 2(1) rendre une d6cision judiciaire; adju-
ger; d6cider judiciairement.

Selon l'usage g6n6ral, adjuge (juger) n'implique pas
toujours une d6cision finale. Les juges des cours inf6-
rieures ou les arbitres jugent des affaires qui sont parfois
transmises A une cour sup6rieure pour jugement final . . .
3. D6cr6ter; prononcer une sentence; condamner; le roi
Charles a 6t6 condamni A mort.

" (1936), 100 J.P. 324.
I[1894] 2 Q.B. 170.
1 [1937] 2 K.B. 96.
16 [19591 R.C.S. 638.
" (1958), 121 C.C.C. 103 (sub nom. R. v. Gerald X.)
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In some cases, the word "adjudged" has been
held to be synonymous with "convicted":
Tarlo's Estate'8 , at p. 140.
Blaufus v. People , at p. 111.

And in Old English law, the word "adjudged"
was sometimes used to mean "sentenced" (Arch-
bold, Criminal Pleading and Evidence, 19th ed., at
p. 400).

In my opinion, therefore, the power of the juve-
nile court to adjudge guilt is equivalent to the
power of an ordinary criminal court to convict and
I cannot see any essential difference between the
power to adjudge a person guilty of an offence and
the power to convict a person of the same offence.
With respect, I find no merit in the submission of
the appellant that a finding of delinquency should
not be construed as a conviction for the purposes
of s. 12 of the Canada Evidence Act.

The appellant has also submitted that applying
s. 12(1) to a juvenile record would .violate the
intent and spirit of the Juvenile Delinquents Act,
and would run contrary to the objectives of the
statute, as expressed in the preamble to the Juve-
nile Delinquents Act of 1908 (c. 40) and as reflect-
ed in s. 38 of the present Act.

The aim of the Juvenile Delinquents Act is that
juvenile offenders should be assisted and reformed
rather than punished; it is therefore desirable that
juvenile offenders, when reformed, should be given
some degree of protection against being dragged
back into the criminal class by the automatic
operation of the law made for ordinary criminals.
But, whatever be the virtue of these objectives and
the desirability of their being attained, they cannot
by themselves justify putting on s. 12(1) an inter-
pretation that cannot otherwise be supported and
which would effectively prohibit the cross-exami-
nation of a former juvenile on his juvenile record
when, in his examination in chief, he has given
erroneous information as to such record. I do not
know of any valid reason that makes it imperative
or even desirable that erroneous evidence given by

' (1934), 172 A. 139, 315 Pa. 321.
9 (1877), 69 N.Y. 107, 25 Am. Rep. 148.

Dans quelques arr~ts, on a d6cid6 que ajug6b
6tait synonyme de ad6clar6 coupable:
Tarlo's Estate'8 , A la p. 140.
Blaufus v. People 19, A la p. 111.

En ancien droit anglais, le mot juger)) signifiant
parfois aprononcer une sentence)) (Archbold, Cri-
minal Pleading and Evidence, 19, 6d., A la p. 400).

A mon avis donc, le pouvoir de la cour pour
jeunes d6linquants de se prononcer sur la culpabi-
lit 6quivaut au pouvoir d'une cour criminelle ordi-
naire de d6clarer coupable et je ne vois aucune
diff6rence de fond entre le pouvoir de juger une
personne coupable d'une infraction et celui de la
d6clarer coupable de la m~me infraction. Avec
6gards, je conclus que la pr6tention de l'appelant
selon laquelle un jugement pronongant qu'il y a eu
d61it ne doit pas 8tre interpr6t6 comme une con-
damnation au sens de l'art. 12 de la Loi sur la
preuve au Canada n'est pas fond6e.

L'appelant pr6tend 6galement qu'appliquer le
par. 12(1) A un dossier de jeune d6linquant aurait
pour effet de violer l'intention et l'esprit de la Loi
sur les jeunes dilinquants et irait A l'encontre des
objectifs du l6gislateur 6nonc6s au pr6ambule de la
Loi des jeunes dMlinquants de 1908 (chap. 40) et
repris A l'art. 38 de la Loi actuelle.

Le but de la Loi sur les jeunes dilinquants est
d'aider les jeunes d6linquants A se r6former plut6t
que de les punir; il est donc souhaitable d'accorder
une certaine protection aux jeunes d6linquants,
une fois r6form6s, contre l'application automatique
des lois destin6es aux criminels ordinaires, qui
risquerait de les entrainer de nouveau dans la
criminalit6. Quelles que soient la valeur et l'impor-
tance de ces objectifs, ils ne peuvent justifier en
eux-mimes une interpr6tation du par. 12(1) que
rien d'autre ne confirme et qui interdirait effecti-
vement le contre-interrogatoire d'un ex-jeune
d6linquant sur son dossier lorsqu'au cours de l'in-
terrogatoire principal, il a donn6 A ce sujet des
renseignements erron6s. A mon avis, je ne vois
absolument pas en quoi il serait imp6ratif ou
mime souhaitable que le t6moignage erron6 d'un

8(1934), 172 A. 139, 315 Pa. 321.
1 (1877), 69 N.Y. 107, 25 Am. Rep. 148.
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former juvenile delinquents should have to be
unchallengeable in cross-examination. A law that
would encourage the successful suppression of
truth could hardly be said to be conducive to the
rehabilitation of delinquents, be they juvenile or
not. If a witness does not speak the truth, the
higher interests of justice require that the truth be
told to the jury "in order that they may under-
stand the kind of witness they have before them"
(Ward v. Sinfield2 0 , at p. 697, per Lopes J.).

There is indeed a distinction which must not be
overlooked between cross-examination as to prior
convictions which is governed by s. 12.1, and cross-
examination which is aimed at weakening the evi-
dence given in chief by exposing the errors, omis-
sions or contradictions of the testimony of the
witness or by eliciting from him statements con-
trary to his own evidence.

Cross-examination as to prior convictions is not
directly aimed at establishing the falsity of the
witness's evidence; it is rather designed to lay
down a factual basis-prior convictions-from
which the inference may subsequently be drawn
that the witness' credibility is suspect and that his
evidence ought not to be believed because of his
misconduct in circumstances totally unrelated to
those of the case in which he is giving evidence.
The evidentiary value of such cross-examination is
therefore purely inferential.

By comparison, where the cross-examination is
directed at eliciting from the witness answers that
are contrary to his evidence-in-chief, the attack on
credibility is no longer based on an inference of
unreliability of the witness, but on the actual proof
of the witness's unreliability in the case itself, as
established by the contradiction between various
portions of his evidence. This type of cross-exami-
nation is essential if the search for truth is ever to
successful. Cross-examination would become
pointless if it were not available to attempt to
prove the falsity of the evidence given in chief. In
Jones v. Director of Public Prosecutions21, Lord
Devlin said, at p. 708: "If a witness cannot be
cross-examined to test the veracity and accuracy of

- (1880), 49 L.J. Q.B. 696.
21 [1962] A.C. 635.

ex-jeune d6linquant donn6 en interrogatoire princi-
pal soit incontestable en contre-interrogatoire. On
peut difficilement dire d'une loi qui encouragerait
la suppression de la v6rit6 qu'elle favoriserait la
r66ducation des d6linquants, jeunes ou non. Si un
t6moin ne dit pas la v6rit6, les int6r6ts sup6rieurs
de la justice exigent qu'on la dise au jury [TRA-

DUCTION] apour qu'il comprenne bien quel genre
de t6moin il a devant luin (Ward v. Sinfield 20, A la
p. 697, le juge Lopes).

II faut bien sfir faire une distinction entre le
contre-interrogatoire portant sur des condamna-
tions antbrieures qui est r6gi par le par. 12(1) et le
contre-interrogatoire qui vise A affaiblir la preuve
faite A l'interrogatoire principal en soulignant les
erreurs, les omissions ou les contradictions dans les
d6clarations du t6moin ou en obtenant de lui des
d6clarations contraires A son propre t6moignage.

Le contre-interrogatoire sur les condamnations
ant6rieures ne vise pas directement A 6tablir la
fausset6 du t6moignage; son but est d'6tablir des
faits-les condamnations antbrieures-dont on
peut subsbquemment d6duire que la cr6dibilit6 du
t6moin est douteuse et que son t6moignage est
suspect en raison de son inconduite dans des cir-
constances n'ayant aucun rapport avec les circons-
tances de l'affaire dans laquelle il t6moigne. La
valeur probante de ce contre-interrogatoire est en
cons6quence fond6e exclusivement sur les d6duc-
tions que l'on peut en tirer.

Par contre, lorsque le contre-interrogatoire vise
A obtenir du t6moin des r6ponses incompatibles
avec celles donn6es A l'interrogatoire principal, sa
cr6dibilit6 n'est plus mise en doute A cause d'une
d6duction mais A cause de la preuve r6elle de
l'inexactitude de son t6moignage en l'esp6ce, qui
ressort des contradictions entre diverses parties de
son t6moignage. Ce genre de contre-interrogatoire
est essentiel pour parvenir A la v6rit6. Le contre-
interrogatoire ne servirait A rien s'il n'6tait pas
possible d'essayer d'6tablir la fausset6 du t6moi-
gnage principal. Dans Jones v. Director of Public
Prosecutions2 , lord Devlin a dit (A la p. 708):
[TRADUCTION] (Si l'on ne peut contre-interroger
un t6moin pour sonder la v6racit6 et l'exactitude

- (1880), 49 L.J.Q.B. 696.
21 [1962] A.C. 635.
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his evidence-in-chief, he cannot be cross-examined
at all: . . . ".

In Stirland v. Director of Public Prosecutions22,
the proposition was laid down by the Lord Chan-
cellor, Viscount Simon at p. 326, that the accused
"may . . . be cross-examined as to any of the

evidence he has given in chief, including state-
ments concerning his good record, with a view to
testing his veracity or accuracy or to showing that
he is not entitled to be believed on his oath." It is
true that in Jones v. D.P.P. (ibidem), doubts were
expressed by some of their Lordships as to the
generality of this proposition, but those were based
exclusively on the wording of proviso (f) of s.1 of
the Criminal Evidence Act, 1898 which has no
counterpart here. I have therefore no reservation
that the rule enunciated in Stirland is a correct
statement of the law as it exists here.

In R. v. Davison et al., 23, Martin J.A., speaking
for the Ontario Court of Appeal, properly said at
p. 444:

I conclude that, save for cross-examination as to
previous convictions permitted by s. 12 of the Canada
Evidence Act, an accused may not be cross-examined
with respect to misconduct or discreditable associations
unrelated to the charge on which he is being tried for
the purpose of leading to the conclusion that by reason
of his bad character he is a person whose evidence ought
not to be believed. Cross-examination, however, which is
directly relevant to prove the falsity of the accused's
evidence does not fall within the ban, notwithstanding
that it may incidentally reflect upon the accused's char-
acter by disclosing discreditable conduct on his part.

It is true that there is a theory according to
which the trial judge would, under s. 12(1), enjoy
a discretion under which he could disallow ques-
tions about previous convictions that, in his con-
sidered opinion, would have no relevancy to the
veracity character of the witness and would there-
fore not assist the jury in assessing his credibility,
or possibly would have a probative value as to the
credibility of the witness that would be vastly
outweighed by the prejudice that it would raise
against him: R. v. McLean 24; see also Phipson,

22 [1944] A.C. 315.
23 (1974), 20 C.C.C. (2d) 424.
24 (1940), 73 C.C.C. 310.

de son t6moignage principal, autant ne pas le
contre-interroger du tout: ... ).

Dans Stirland v. Director of Public
Prosecutions22 , le vicomte Simon, lord chancelier,
a 6nonc6 la proposition (A la p. 326) que l'accus6
[TRADUCTION] upeut ... Etre contre-interrog6 sur
tout renseignement donn6 au cours de l'interroga-
toire principal, y compris les d6clarations concer-
nant sa bonne r6putation, afin de v6rifier leur
v6racit6 ou leur exactitude ou pour montrer qu'on
ne peut le croire sous serment. Il est vrai que dans
Jones v. D.P.P. (pr6cit6), certaines de leurs Sei-
gneuries ont exprim6 des doutes sur la g6nbralit6
de ce principe, mais ces doutes 6taient fond6s
exclusivement sur le texte du par. If) de la Crimi-
nal Evidence Act, 1898, qui n'a pas d'6quivalent
ici. Je n'ai donc aucune h6sitation A dire que la
r6gle formul6e dans Stirland est un 6nonc6 exact
du droit en vigueur ici.

Dans R. v. Davison et al. 23, le juge Martin,
parlant au nom de la Cour d'appel de l'Ontario, a
dit A juste titre (i la p. 444):

[TRADUCTION] Je conclus que, mis A part le contre-
interrogatoire sur les condamnations ant6rieures auto-
ris6 par I'art. 12 de la Loi sur la preuve au Canada,
I'accus6 ne peut 6tre contre-interrog6 sur son inconduite
ni ses mauvaises fr6quentations, si elles n'ont aucun
rapport avec l'accusation en cause, dans le but d'arriver
A la conclusion que sa mauvaise r6putation fait de lui
une personne dont on ne devrait pas croire le t6moi-
gnage. Mais le contre-interrogatoire qui permet d'6tablir
directement la fausset6 du t6moignage de l'accus6 ne
tombe pas sous cet interdit, mime s'il peut nuire indirec-
tement A la r6putation de l'accus6 parce qu'il r6vale une
conduite suspecte.

Il est vrai qu'il existe une th6orie selon laquelle,
aux termes du par. 12(1), le juge du procks pos-
s6de le pouvoir discr6tionnaire de rejeter les ques-
tions relatives aux condamnations ant6rieures qui,
A son avis, n'ont aucun rapport avec la cr6dibilit6
du t6moin et n'aideront donc pas le jury A l'6valuer
ou dont la valeur probante quantA la cr6dibilit6 du
t6moin serait largement d6pass6e par le pr6judice
qu'il subirait: R. v. McLean 2 4; voir 6galement

22 [1944] A.C. 315.
23 (1974), 20 C.C.C. (2d) 424.
24 (1940), 73 C.C.C. 310.
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12th ed., Nos. 1601 & 1605; R. v. Sweet-Escott 25.

I need not express my opinion as to the merit of
this theory; it is sufficient to say that even if the
trial judge has a discretion under which he may
disallow questions about previous convictions, such
discretion, whatever its scope, ought not, in my
view, to be exercised so as to forbid cross-examina-
tion which is aimed at eliciting from the witness
some admissions that would tend to establish the
lack of veracity of some portions of his
examination-in-chief.

The right to cross-examine with the view of
establishing the falsity of the evidence-in-chief
should not be less absolute in the case of a former
juvenile delinquent than in that of a former non-
juvenile delinquent. By such cross-examination,
the credibility of the former juvenile delinquent is
not attacked because of his delinquency, but
because of the fact that, when no longer a juvenile,
he lied in his examination in chief: this is an
entirely different situation and the protection that
is afforded to a juvenile cannot be assumed to
extend to entiting him not to speak the truth
under oath.

Finally, I would like to add that the history of
the development of the rule of evidence now
expressed in s. 12 of the Canada Evidence Act and
which finds its statutory origin in s. 6 of the
Criminal Procedure Act of England of 1865, 28-29
Vict., c. 18, confirms that the rule was not intend-
ed to restrict the scope of cross-examination as to
credit or otherwise and ought not therefore to be
so construed as to prevent cross-examination on a
matter that has been opened up by the examina-
tion-in-chief of the witness, be he the accused (see
Koufis v. The King 26, per Kerwin J., at p. 487).

I am therefore of the opinion that, in the cir-
cumstances of this case, the cross-examination of
the appellant upon his record as a juvenile delin-
quent came within s. 12(1) of the Canada Evi-
dence Act and was properly allowed in evidence.

25(1971), 55 C.A.R. 316.
-[ 1941] S.C.R. 481.

Phipson, 12, 6d., n- 1601 et 1605; R. v.
Sweet-Escott".

Je n'ai pas besoin de me prononcer sur le bien-
fond6 de cette thborie; il suffit de dire que mime si
le juge du procks a le pouvoir discr6tionnaire de
rejeter les questions relatives aux condamnations
ant6rieures, ce pouvoir discr6tionnaire, quelle que
soit sa port6e, ne doit pas, A mon avis, 8tre exerc6
de fagon A interdire un contre-interrogatoire dont
le but est d'obtenir du t6moin des aveux qui ten-
draient A 6tablir la fausset6 d'une partie de son
interrogatoire principal.

Le droit de contre-interroger en vue d'6tablir la
fausset6 du t6moignage principal ne doit pas etre
moins absolu dans le cas d'un ex-jeune dblinquant
que dans les autres cas. Ce contre-interrogatoire
ne s'attaque pas A la cr6dibilit6 du t6moin parce
qu'il a 6t6 un jeune d6linquant, mais parce qu'A
I'Age adulte, il a menti au cours de son interroga-
toire principal: la situation est entibrement diff6-
rente et on ne peut pr6sumer que la protection
accord6e A un jeune d6linquant va jusqu'A lui
permettre de ne pas dire la v6rit6 sous serment.

En dernier lieu, j'aimerais ajouter que l'6volu-
tion de la ragle de preuve actuellement 6nonc6e A
l'art. 12 de la Loi sur la preuve au Canada, qui
provient de l'art. 6 de la Criminal Procedure Act
d'Angleterre de 1865, 28-29 Vict., chap. 18, con-
firme que la ragle n'avait pas pour objet de res-
treindre la port6e du contre-interrogatoire quant A
la cr6dibilit6 du t6moin ou autrement. On ne doit
donc pas l'interpr6ter comme interdisant le contre-
interrogatoire sur un sujet rv616 dans l'interroga-
toire principal du t6moin, ffit-il l'accus6 (voir
Koufis c. Le Roi26 , le juge Kerwin, A la p. 487).

Je suis en cons6quence d'avis que, dans les cir-
constances de l'esp~ce, le contre-interrogatoire de
I'appelant sur son dossier de jeune d6linquant est
r6gi par le par. 12(1) de la Loi sur la preuve au
Canada et a t A bon droit admis en preuve.

23 (1971), 55 C.A.R. 316.
26 [1941] R.C.S. 481.
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There remains for me to deal with a matter that
arises out of the manner in which the trial judge
charged the jury as to the previous record of the
appellant.

In his examination-in-chief, the appellant testi-
fied in part as follows:

Q. Mr. Phillip Morris, have you ever been convicted
of a criminal offense?

A. No. None whatsoever.

Q. Have you ever been arrested before?
A. No.

In his cross-examination, which I have repro-
duced at length, the appellant admitted convictions
of four criminal offences while he was a juvenile.

That there is a contradiction between the evi-
dence of the appellant in his cross-examination
and in his examination-in-chief is plain; indeed,
such contradiction is admitted by the appellant.

It is therefore not surprising that the trial judge
should have charged the jury that the basic prob-
lem facing them was as to the credibility of the
appellant:
It really, in my view, gentlemen, is going to come down
... this doesn't bind you, what I say, but it's going to
come down to your assessment of the credibility of the
accused. You observed him, watched him when he testi-
fied before you, you observed his demeanour, his
manner, his facial expression. It's up to you to decide
whether you feel that he's telling you the truth.

Subsequently, the trial judge spoke as follows:

Now, just before terminating, I'd like to say one word
about the accused's record, which was brought up too.
First of all, it seems quite clear to me that in his
evidence in chief, the accused lied. When he started out,
the very first thing he said was that he had never been
convicted. He had never been arrested. You can draw
what conclusions you like from that.

In the rest of his charge, the judge made no
reference to any arrest of the accused but only to
his record as a juvenile and his convictions as such.

It is suggested that the charge contains a fatal
error in that the trial judge would have said that

11 me reste A examiner une question lie A la
fagon dont le juge du procks a fait son expos6 au
jury sur le dossier ant6rieur de l'appelant.

Voici ce que l'appelant a dit au cours de son
interrogatoire principal:

[TRADUCTION] Q. M. Phillip Morris, avez-vous d6jA
6t6 d6clar6 coupable d'une infraction criminelle?

R. Non. Pas une seule.

Q. Avez-vous d6jA 6t6 arrft6?
R. Non.

Au cours de son contre-interrogatoire que j'ai
reproduit en entier, I'appelant a avou6 avoir 6
d6clar6 coupable de quatre infractions criminelles
en tant que jeune d6linquant.

Il est clair que le t6moignage de l'appelant en
contre-interrogatoire et son t6moignage principal
se contredisent; I'appelant l'a d'ailleurs reconnu.

Il n'est donc pas 6tonnant que le juge du procks
ait dit au jury que le probl6me fondamental que ce
dernier avait A r6soudre 6tait celui de la cr6dibilit6
de l'appelant:
[TRADUCTION] A mon avis, Messieurs, cela aboutit en
fait ... , cela ne vous lie pas, ce que je vous dis, mais
cela fait partie de votre 6valuation de la cr6dibilit6 de
l'accus6. Vous l'avez observ6, vous l'avez vu t6moigner
devant vous, vous avez observ6 son attitude, ses mani-
res, I'expression de son visage. C'est A vous de d6cider si
vous avez le sentiment qu'il vous dit la v6rit6.

Par la suite, le juge du procks a dit:
[TRADUCTION] Maintenant, avant de terminer, j'ai-

merais dire un mot du dossier de l'accus6 dont on a
6galement fait 6tat. En premier lieu, il me semble trbs
clair que l'accus6 a menti au cours de son interrogatoire
principal. Au d6but, il a tout de suite dit qu'il n'avait
jamais 6t6 d6clar6 coupable, qu'il n'avait jamais 6t6
arrit6. Vous pouvez en tirer les conclusions que vous
voulez.

Dans la suite de son expos6, le juge n'a pas fait
mention d'arrestations de l'accus6, mais unique-
ment de son dossier de jeune d6linquant et de ses
condamnations A ce titre.

On allgue que l'expos6 contient une erreur
fatale en ce que le juge du procks aurait dit que

[1979] I R.C.S. 435
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the appellant lied when he denied any previous
arrest, while there is no evidence of any such
arrest. I do not agree with this suggestion.

It is undoubtedly true that there is no direct
evidence that the appellant was ever arrested if the
word "arrest" is interpreted to mean the apprehen-
sion or detention of a person by another in order
that the former may be brought into court to
answer for the offence with which he is charged;
but, I am not convinced that in the context of this
trial, the word "arrest" was used by the trial judge
in such a technical sense.

Furthermore, a brief reading of the charge
shows that the trial judge did not actually say that
the appellant lied when he denied any previous
arrest. In the first part of the relevant portion of
the charge the trial judge stated his own opinion
that the accused lied in his examination-in-chief.
Then, he proceeded to state accurately what the
accused had said, i.e. that he had never been
convicted, that he had never been arrested; but he
did not stop there; he continued to say: "You can
draw what conclusions you like from that." This
last sentence does, in my mind, qualify the state-
ment of the trial judge that the accused lied and
leaves the question open as to whether the judge
meant that the accused lied on one count or on
both counts.

In my view, however, it is not necessary to rule
on the meaning of the charge in that particular
respect. Even if the judge had clearly and errone-
ously stated that the appellant lied when he denied
any previous arrest, I cannot conceive that in the
circumstances of the case at bar such statement
would have had any influence on the decision of
the jury. The evidence of the appellant was not
believed by the jury because he unequivocally lied,
not only in his examination-in-chief, as pointed out
by the trial judge, but also in his cross-examina-
tion which the judge did not mention; whether he
lied as to his convictions or his arrest or both
would not have made him more or less believable
to the jury. When the jury reached its verdict, the
evidence of the accused was still very fresh in its
mind: the whole of the trial from the swearing in
of the jury to the verdict was completed within a

l'appelant a menti lorsque ce dernier a affirm6
n'avoir jamais 6t6 arr~t6 auparavant, bien qu'au-
cune preuve n'6tablisse qu'il ait 6t6 arrt6. Je ne
suis pas de cet avis.

Il est tout A fait vrai qu'aucune preuve directe
n'6tablit que l'appelant d d6ji 6t6 arr6t6, si le mot
earrestations doit signifier I'appr6hension ou la
d6tention d'une personne par une autre afin que la
premiere puisse 8tre amen6e devant le tribunal
pour r6pondre de l'infraction qui lui est imputbe;
mais compte tenu du contexte de ce proc~s, je ne
suis pas convaincu que le juge du procks a utilis6 le
mot earrestation)) dans un sens aussi procedural.

En outre, une lecture rapide de l'expos6 montre
que le juge du proc6s n'a pas vraiment dit que
l'appelant mentait lorsqu'il a ni6 avoir dbji 6t6
arrit6. Au d6but de la partie pertinente de l'ex-
pos6, le juge du procks a dit qu'A son avis, I'accus6
avait menti au cours de l'interrogatoire principal.
Ensuite, il a precise ce que l'accus6 avait dit,
c'est-A-dire, qu'il n'avait jamais 6t6 condamn6,
qu'il n'avait jamais 6t6 arr~t6; mais il ne s'en est
pas tenu A cela et a ajout6: [TRADUCTION] Vous
pouvez en tirer les conclusions que vous voulez*. A
mon avis, cette phrase att6nue la port6e de la
d6claration du juge du procks que l'accus6 avait
menti, et laisse sans r6ponse la question de savoir
si le juge voulait dire que l'accus6 avait menti dans
l'un des cas ou dans les deux.

A mon avis cependant, il n'est pas n6cessaire de
d6cider du sens de l'expos6 sur ce point pr6cis.
M8me si le juge avait clairement d6clar6 A tort que
l'appelant avait menti lorsqu'il avait ni avoir deji
6t6 arrit6, je ne puis concevoir que, compte tenu
des circonstances de l'esp6ce, cette d6claration ait
pu avoir une influence quelconque sur la d6cision
du jury. Le jury n'a pas cru l'appelant parce qu'il a
clairement menti, non seulement au cours de son
interrogatoire principal, comme I'a soulign6 le juge
du procs, mais 6galement en contre-interroga-
toire, ce que le juge n'a pas mentionn6; qu'il ait
menti au sujet de ses condamnations, de son arres-
tation ou des deux n'aurait pas modifi6 l'opinion
du jury A son sujet. Lorsque le jury a rendu son
verdict, le t6moignage de l'accus6 6tait encore trbs
frais A sa m6moire: tout le procks, de la prestation
de serment des jurbs au prononc6 du verdict, n'a
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day. They necessarily remembered that the cross-
examination of the appellant bore exclusively on
his prior convictions without any reference being
made to his arrest.

Furthermore, the jury could not but have been
unfavourably impressed by the lack of candor of
the appellant during his cross-examination.
Indeed, it is clear that throughout his cross-exami-
nation and in spite of his early denials, the appel-
lant had a complete recollection of the various
offences of which he had been found guilty as a
juvenile; nothing that was said to him during his
short cross-examination could have refreshed his
memory and yet he suddenly acknowledged two
offences which he could not remember a few
moments before.

The admissions made by the appellant at the
end of his cross-examination made it so plain that
he lied in his examination-in-chief and also at the
beginning of his cross-examination that I find it
impossible to believe that the reference by the trial
judge to the arrest of the accused, if it were wrong,
had any influence whatsoever on the decision of
the jury to disbelieve the appellant. I cannot con-
vince myself either that twelve reasonable men,
properly instructed, would have believed the evi-
dence of the appellant.

I find confirmation for this view in the fact that
the alleged error on the part of the trial judge was
not raised as a ground of appeal by the appellant
in his notice of appeal to the Court of Appeal or in
his factum in this Court. It is plain that appellant
did not feel that the reference of the judge to the
denial by the appellant of any prior arrest,
although it might have been inaccurate, carried
any weight with the jury.

The above makes it unnecessary to consider
whether the cross-examination of the appellant
was admissible under s. 593 Cr.C. However, since
the views expressed by my brother Spence in this
regard are contrary to those of the trial judge and
of the Court of Appeal, I feel that the following
observations are in order.

I agree with the trial judge and the Court of
Appeal that the appellant put his character in

dur6 qu'une journ6e. Ils se souvenaient n6cessaire-
ment que le contre-interrogatoire de I'appelant
portait exclusivement sur ses condamnations ant6-
rieures, sans aucune mention de son arrestation.

En outre, il n'est pas possible que le manque de
sinc6rit6 de l'appelant au cours de son contre-inter-
rogatoire n'ait pas fait une impression d6favorable
sur le jury. En fait, il est clair que tout au long de
son contre-interrogatoire et en d6pit de ses premi&
res d6n6gations, I'appelant se souvenait parfaite-
ment bien des diverses infractions dont il avait 6t
d6clar6 coupable en tant que jeune d6linquant; rien
de ce qui a 6t6 dit pendant le bref contre-interroga-
toire ne pouvait lui rafraichir la m6moire et pour-
tant, il a soudainement avou6 deux infractions
dont il ne pouvait se souvenir quelques instants
plus t6t.

Les aveux de l'appelant A la fin du contre-inter-
rogatoire montrent si clairement qu'il a menti au
cours de l'interrogatoire principal et au d6but du
contre-interrogatoire qu'il m'est impossible de
croire que la mention de son arrestation par le juge
du procks, mime si elle 6tait erron6e, a pu avoir
une influence quelconque sur la d6cision du jury de
ne pas croire I'appelant. Je ne puis me convaincre
que douze hommes raisonnables, ayant regu des
directives appropri6es, auraient pu ajouter foi au
t6moignage de l'appelant.

Ce point de vue est confirm6 par le fait que cette
pr6tendue erreur du juge du proc6s n'a pas t
invoqube par l'appelant comme motif dans son avis
d'appel A la Cour d'appel ni dans son factum i la
pr6sente Cour. Il est 6vident que l'appelant n'a pas
estim6 que la mention par le juge du procks du fait
qu'il avait ni6 toute arrestation ant6rieure, m~me
si c'6tait inexact, avait influenc6 le jury.

Vu ces motifs, il est inutile de se demander si le
contre-interrogatoire de l'appelant 6tait recevable
en vertu de l'art. 593 du Code criminel. Cepen-
dant, puisque l'opinion de mon colligue le juge
Spence A ce sujet diffbre de celles du juge du
proc6s et de la Cour d'appel, je pense que les
observations suivantes s'imposent.

Comme le juge du procks et la Cour d'appel,
j'estime que l'appelant a soulev6 la question de sa
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issue when he stated that he had never been con-
victed nor arrested; these statements were nothing
but an attempt on his part to lead evidence of good
character. By projecting the image of a law-abid-
ing citizen, the appellant's purpose could only have
been to show that because of his character he was
not likely to have committed the offence with
which he was charged.

In R. v. Baker 2 , the accused had given evidence
that for four years he had been earning an honest
living; this, in the opinion of the Court of Criminal
Appeal, was evidence of good character which laid
him open to cross-examination as to character.

In R. v. Samuel 28, the Court of Criminal Appeal
found that someone charged with larceny had put
his character in issue when he gave evidence with
regard to two previous occasions in which he had
returned lost property to its owner. Referring to
this evidence and to the questions leading to it, the
Lord Chief Justice spoke thus, at pp. 10 and 11:

Of course, if a man has done that, it is an indication that
he is an honest person.

... the only object of those questions could be to induce
the jury to say: "This man is one of those people who, if
he finds property, gives it up; in other words, he is an
honest man." That was obviously the purpose of the
questions, and I certainly could not give any colour to
the suggestion that all they mean is that the appellant is
a man who, if he finds property, gives it up. The short
answer to that is that if a prisoner puts his character in
issue, he puts his whole character in issue, not such parts
as may be convenient to him, leaving out the inconven-
ient parts. In the opinion of the court, it is clear that
those questions did put the appellant's character in
issue. He was asking the jury to assume that he was a
man who dealt honestly with property which he found.
Therefore, it was perfectly legitimate for counsel for the
prosecution to put to him in cross-examination his previ-
ous convictions.

Discussing the problem as to the kind of evi-
dence that would qualify as character evidence,
Cross, On Evidence, 4th ed., wrote as follows at p.
367:

27(1912), 7 C.A.R. 252.
28 (1956), 40 C.A.R. 8.

r6putation lorsqu'il a d6clar6 n'avoir jamais 6t6
condamn6, ni arrat6; ces d6clarations ne consti-
tuent qu'une tentative de prouver son honorabilit6.
En se montrant sous le jour d'un citoyen respec-
tueux des lois, I'appelant cherchait uniquement A
montrer que, vu sa r6putation, il 6tait peu vraisem-
blable qu'il ait commis l'infraction dont on
l'accusait.

Dans R. v. Baker27 , I'accus6 d6clara dans son
t6moignage que, pendant quatre ans, il avait gagn6
honnatement sa vie; de l'avis de la Cour d'appel
criminel, ceci constitue une preuve d'honorabilit6
qui ouvre la porte A un contre-interrogatoire sur sa
r6putation.

Dans R. v. Samuel 28, la Cour d'appel criminel a
jug6 qu'une personne accus6e de vol soul6ve la
question de sa r6putation lorsqu'elle dit, au cours
de son t6moignage, qu'A deux reprises elle a
retourn6 des objets trouv6s A leur propriftaire.
Parlant de ce t6moignage et des questions qui
l'avaient amen6, le lord juge en chef a dit (aux pp.
10 et 11):
[TRADUCTION] Bien stir, ce comportement indique que
la personne est honnate.

... le seul objet de ces questions est d'inciter le jury A se
dire: uCet homme est de ceux qui rendent un objet
trouv6; autrement dit, il est honnateD. C'est manifeste-
ment le but des questions et je ne peux certainement pas
admettre que tout ce qu'elles signifient c'est que l'appe-
lant est homme A rendre un objet trouv6. La r6ponse
p6remptoire A cela est que si un prisonnier invoque sa
r6putation, tous les aspects de sa r6putation sont alors en
cause et pas uniquement ceux qui lui sont favorables A
I'exclusion des autres. De l'avis de la cour, il est clair
que ces questions mettent la r6putation de l'appelant en
cause. II demande au jury de croire qu'il est homme A
disposer honnatement d'objets trouv6s. En cons6quence,
I'avocat de la poursuite est en droit de lui poser, en
contre-interrogatoire, des questions sur ses condamna-
tions ant6rieures.

Sur la question du genre de t6moignages qui
pourraient 8tre qualifi6s de preuve de r6putation,
Cross a dit, On Evidence, 4, 6d., A la p. 367:

27 (1912), 7 C.A.R. 252.
28 (1956), 40 C.A.R. 8.
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Generally speaking the accused's own evidence of his
character takes the form of allusions to his innocent or
praiseworthy past, and the decisions certainly do not
indicate any great reluctance on the part of the courts to
hold that he has put his character in issue by such a
reference. A man's allegations concerning his regular
attendance at mass, his assertion that he had been
earning an honest living for a considerable time, and his
affirmative answer to the question whether he is a
married man with a family in regular work have been
treated as instances in which ...

the accused has put his character in issue.

It has been submitted that the appellant did not
put his character in issue when he gave evidence as
to his good behavior because this evidence would
have been given in chief for "tactical reasons"
within the meaning of the rule adopted by the
Court of Appeal for Ontario in R. v. St. Pierre29;
R. v. Merolla, April 19, 1974, unreported and R.
v. MacDonald30 . This rule, whatever may be its
validity when the accused admits prior convictions
in his examination-in-chief, can have no applica-
tion when he denies any conviction; the rationale
for the rule is that it is less damaging to the
credibility of an accused to bring out his record of
past convictions in examination-in-chief than to
have the matter dealt with by the Crown in cross-
examination; such rationale is simply not appli-
cable where the evidence of the accused tends to
prove his good behavior rather than his miscon-
duct. With respect, I find no merit in this
submission.

I cannot agree either with the suggestion that
evidence of good character can be rebutted solely
by proof of prior convictions. Whenever the
accused puts his character in issue, it is open to the
Crown to prove the bad character of the accused,
i.e. that his general reputation or actual moral
disposition is bad. While this is often done by the
proof of prior convictions, this is not, by any
means, the only form of evidence of bad character
that is permissible. Section 593 Cr.C. has never
been constructed so as to restrict solely to prior

29 (1974), 17 C.C.C. (2d) 489.
30 (1974), 27 C.R.N.S. 212.

[TRADUCTION] En ragle g6n6rale, I'accus6 cherche A
faire la preuve de sa r6putation par des allusions A un
pass6 honnate et vertueux et la jurisprudence montre
que les tribunaux n'h6sitent pas beaucoup A conclure
que ces allusions soul6vent la question de sa r6putation.
Les cas o6 une personne affirme assister r6gulibrement A
la messe, soutient avoir gagn6 honnatement sa vie pen-
dant longtemps, r6pond qu'elle est mari6e, qu'elle a une
famille ou qu'elle occupe un emploi stable, sont autant
de cas ou ...

I'accus6 a soulev6 la question de sa r6putation.

On a pr6tendu que l'appelant n'a pas soulev6 la
question de sa r6putation lorsqu'il a t6moign6 au
sujet de sa bonne conduite, parce que cette preuve
a 6t6 faite au cours de son interrogatoire principal,
pour des [TRADUCTION] araisons de tactiques, au
sens de la ragle adopt6e par la Cour d'appel de
l'Ontario dans R. v. St. Pierre29 , R. c. Merolla, 19
avril 1974, non publi6, et R. v. MacDonald30.
Quelle que soit la validit6 de cette r6gle lorsque
l'accus6 avoue des condamnations ant6rieures au
cours de son interrogatoire principal, elle ne peut
s'appliquer lorsqu'il nie toute condamnation ant6-
rieure; le fondement de cette r~gle est qu'il est
moins pr6judiciable A la cr6dibilit6 d'un accus6 de
r6v6ler ses condamnations ant~rieures au cours de
son interrogatoire principal, que d'Etre tenu de le
faire en contre-interrogatoire en r6ponse aux ques-
tions du ministbre public; ce raisonnement ne vaut
plus lorsque le t6moignage de l'accus6 tend A
prouver sa bonne conduite plut6t que son incon-
duite. Avec 6gards, je conclus que ce moyen n'est
pas fond6.

Je ne puis me rallier non plus A la proposition
suivant laquelle une preuve d'honorabilit6 peut
seulement 8tre r6fut6e par la preuve de condamna-
tions ant6rieures. D6s que l'accus6 soul6ve la ques-
tion de sa r6putation, il donne au ministbre public
la facult6 d'6tablir le contraire, c'est-A-dire sa
mauvaise r6putation en g6n6ral ou son immoralit6.
On le fait souvent par la preuve de condamnations
ant6rieures, mais ce n'est pas, et beaucoup s'en
faut, le seul moyen de preuve permis. L'article 593
du Code criminel n'a jamais 6t6 interpr6t6 comme

2 (1974), 17 C.C.C. (2d) 489.
30 (1974), 27 C.R.N.S. 212.

[1979] 1 R.C.S. 439



440 MORRIS V. THE QUEEN Pratte J. [1979] 1 S.C.R.

convictions the evidence of bad character that can
be made against the accused, and I do not agree
that it should. Indeed, the object of this provision
of the Code is quite the opposite: it is to insure that
prior convictions will be allowed as evidence of bad
character although they offend the rule that bad
character cannot generally be proven by specific
acts of misconduct (1953) 11, The Cambridge
Law Journal, at p. 377, "Is the Prisoner's Charac-
ter Indivisible?" per R. N. Gooderson; R. v.
Triganzie 3 1 ; it is also to permit, contrary to the
rules of evidence respecting collateral matters, the
proof of prior convictions otherwise than through
the cross-examination of the accused and in spite
of any denial on his part.

I would dismiss the appeal.

Appeal dismissed, LASKIN C.J. and SPENCE,
DICKSON and ESTEY JJ. dissenting.

Solicitor for the appellant: Peter M. Gold,
Montreal.

Solicitor for the respondent: Henry R. Keyser-
lingk, Montreal.

3](1888), 15 O.R. 294.

limitant aux condamnations antbrieures la preuve
de mauvaise r6putation qui peut 8tre faite contre
l'accus6, et je ne crois pas qu'il doive l'Etre. En
fait, l'objet de cette disposition du Code est tout A
fait A l'oppos6: elle vise A assurer que les condam-
nations antbrieures seront admises comme preuves
de mauvaise r6putation A l'encontre de la r6gle
selon laquelle la mauvaise r6putation ne peut pas,
en g6ndral, 8tre prouv6e par des actes pr6cis d'in-
conduite (1953) 11, The Cambridge Law Journal,
A la p. 377, als the Prisoner's Character Indivisi-
ble?* par R. N. Gooderson; R. v. Triganzielt ;
contrairement aux rigles de preuve relatives aux
faits collatbraux, elle permet 6galement la preuve
de condamnations antbrieures autrement qu'au
cours du contre-interrogatoire de l'accus6 et en
d6pit de toute d6n6gation de sa part.

Je suis d'avis de rejeter le pourvoi.

Pourvoi rejeti, le juge en chef LASKIN et les
juges SPENCE, DICKSON et ESTEY tant dissi-
dents.

Procureur de l'appelant: Peter M. Gold,
Montreal.

Procureur de l'intimbe: Henry R. Keyserlingk,
Montreal.

3 (1888), 15 O.R. 294.
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Jules Racicot and Jean-Paul Couture
(Defendants) Appellants;

and

Guy Bertrand and Marcel Laverdibre
(Plaintiffs) Respondents.

Guy Bertrand and Marcel Laverdidre
(Plaintiffs) Appellants;

and

Jules Racicot, Jean-Paul Couture, Les
Immeubles d'Aubigny Enr., Henri Abel,
Quebec Land and Realty Inc., Gedon
Rouleau and F. G. Rouleau Inc.
(Defendants) Respondents;

and

Quebec City and the Registrar of the
Registry Division of Quebec Mis en cause.

1977: November 2 and 3; 1978: October 31.

Present: Martland, Pigeon, Dickson, Beetz and
Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Sale - Apartment building - Misrepresentations as
to profitability - Tacit confirmation of the sale -
Non-compliance with municipal by-law and provincial
regulations - Latent defects - Cause for eviction -
Purchaser disturbed in law or in fact - Civil Code,
arts. 992, 1242, 1508, 1522, 1526, 1527, 1528, 1530.

On September 19, 1973 Bertrand and Laverdibre (the
"purchasers") brought an action against Racicot and
Couture (the "vendors"), seeking cancellation of the
sale of an apartment building which they had purchased
from the latter on December 29, 1970. The purchasers
alleged that their consent had been vitiated by fraud and
also that the building failed to comply with certain
provincial and municipal regulations. In the same
action, the purchasers sought a joint and several con-
demnation against the vendors, their predecessors in
title, the real estate agent and his employer (the other
respondents) for the damages they claimed to have
suffered as a result of the same sale. The Superior Court
dismissed plaintiffs' action against all defendants. The
Court of Appeal, on the other hand, cancelled the sale
on the ground that the building failed to comply with
the regulations, but it affirmed the dismissal of the

Jules Racicot et Jean-Paul Couture
(Dfendeurs) Appelants;

et *

Guy Bertrand et Marcel Laverdibre
(Demandeurs) Intimes.

Guy Bertrand et Marcel Laverdibre
(Demandeurs) Appelants;

et

Jules Racicot, Jean-Paul Couture, Les
Immeubles d'Aubigny Enr., Henri Abel,
Quebec Land and Realty Inc., G6dkon
Rouleau et F.G. Rouleau Inc. (Difendeurs)
Intimis;

et

La ville de Qukbec et le r6gistrateur de la
Division d'enregistrement de Qubbec Mis en
cause.

1977: 2 et 3 novembre; 1978: 31 octobre.

Pr6sents: Les juges Martland, Pigeon, Dickson, Beetz et
Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Vente - Immeuble a revenu - Fausses reprisenta-
tions sur rentabiliti - Confirmation tacite de la vente
- Non-conformitg aux reglements municipaux et pro-
vinciaux - Vices cachis - Cause d'dviction - Ache-
teur trouble en droit ou en fait - Code civil, art. 992,
1242, 1508, 1522, 1526, 1527, 1528, 1530.

Le 19 septembre 1973, Bertrand et Laverdibre (les
aacheteursp) intentent une action contre Racicot et Cou-
ture (les avendeurse) demandant I'annulation de la vente
d'un immeuble A revenu qu'ils ont acquis de ces derniers
le 29 d6cembre 1970. Les acheteurs invoquent que leur
consentement aurait 6t6 vici6 par suite de dol et 6gale-
ment que l'immeuble n'aurait pas 6t6 conforme A cer-
tains rbglements provinciaux et municipaux. Par la
m8me action, les acheteurs demandent contre leurs ven-
deurs, contre les auteurs de ceux-ci, contre l'agent
immobilier et son employeur (les autres intimbs), une
condamnation pour les dommages-intbrits qu'ils
auraient subis par suite de la mime vente. La Cour
supbrieure a d6bout6 les acheteurs de leur action contre
tous les d6fendeurs. Par contre, la Cour d'appel a annul6
la vente pour la raison que l'immeuble n'6tait pas con-
forme aux rbglements, mais elle a confirm6 le rejet de la
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claim for damages against all defendants. In this Court
the vendors are appealing against that part of the deci-
sion of the Court of Appeal allowing the action for
cancellation. At the same time, the purchasers are cross-
appealing against that part of the decision dismissing
the action in damages.

This Court is called on to resolve the following four
issues: (a) should the sale be cancelled because the
consent of the purchasers was allegedly vitiated by
fraud? (b) should the sale be rescinded because the
building failed to comply with the regulations? (c)
should the sale be cancelled as a result of the unilateral
error that allegedly vitiated the consent (a point raised
for the first time in this Court)? (d) do the circum-
stances surrounding the sale justify the claim for
damages?

Held: The appeal should be allowed and the cross-
appeal dismissed.

(1) Even if it were assumed that there was fraud as to
the profitability of the building without which the pur-
chasers would not have contracted, the purchasers' con-
duct up until their action was brought implied tacit
confirmation of the sale. Two conditions are necessary
for the confirmation of an act which is voidable, knowl-
edge of the defect and intent to rectify it. In the case of
tacit confirmation, the evidence of these two aspects
must be indirect or by presumption "du fait de
l'homme". As regards presumption, the trial judge has
the same discretion as he has with respect to proof by
testimony. In the case at bar, nothing in the record
indicates that the assessment of the evidence by the trial
judge was incorrect: quite the contrary. The proven facts
necessarily lead to the conviction that the purchasers
were aware of the misrepresentations shortly after the
sale and that their subsequent actions necessarily imply
a waiver of their right to take advantage of their defec-
tive consent. The conduct of the purchasers, added to
their complete silence towards the vendors, clearly
implied confirmation of the deed of sale.

(2) If the evidence shows that the building sold failed
to comply with the standards prescribed by the provin-
cial Regulation on dwellings, does this failure to comply
make the vendors liable either under the warranty
against eviction or under the warranty against latent
defects? Whichever warranty is involved, it could not be
due unless the purchaser were disturbed in law or in
fact. At the time of the sale, the fact that the building
failed to comply with the Regulation in the case at bar
entailed no consequences for the purchasers or the
public authority. The latter could not prevent the build-

demande de dommages-int6rits contre tous les d6fen-
deurs. Les vendeurs se pourvoient devant cette Cour
contre la partie de l'arrat de la Cour d'appel qui
accueille f'action en annulation. Par ailleurs, les ache-
teurs, par pourvoi incident, attaquent cette partie de
l'arrt qui refuse l'action en dommages.

Cette Cour est appel6e A trancher les quatre questions
suivantes: (a) la vente doit-elle tre annul6e parce que le
consentement des acheteurs aurait 6t6 vici6 par dol; (b)
la vente doit-elle etre r6sili6e parce que l'immeuble
n'6tait pas conforme aux r~glements; (c) la vente doit-
elle 6tre annul6e par suite de l'erreur unilat6rale qui
aurait vici6 le consentement (moyen soulev6 pour la
premiere fois en cette Cour); (d) les circonstances qui
ont entour6 la vente donnent-elles ouverture au recours
en dommages-int6r~ts?

Arrit: Le pourvoi doit 8tre accueilli et le pourvoi
incident rejet6.

1) M~me si l'on admettait qu'il y a eu des manceuvres
dolosives relatives A la rentabilit6 de l'immeuble et sans
lesquelles les acheteurs n'auraient pas contract6, la con-
duite des acheteurs jusqu'A I'institution de f'action com-
porte confirmation tacite de la vente. La confirmation
d'un acte annulable exige deux conditions essentielles: la
connaissance du vice et l'intention de le r6parer. En cas
de confirmation tacite, le proc6d6 de preuve de ces deux
616ments est celui de la preuve indirecte ou par pr6somp-
tion du fait de l'homme. En matibre de pr6somption, le
juge du fond jouit des memes pouvoirs d'appr6ciation
qu'on lui reconnait en matibre de preuve testimoniale.
En l'espice, rien n'indique que l'appr6ciation de la
preuve faite par le juge du fond soit erron6e; bien au
contraire. Les faits prouv~s entrainent n6cessairement la
conviction que les acheteurs ont connu l'existence des
fausses repr6sentations peu de temps apr6s la vente et
que les actes qu'ils ont subs6quemment pos6s compor-
tent n6cessairement renonciation A leur droit de se pr&
valoir de leur vice de consentement. La conduite des
acheteurs, jointe A leur silence complet A l'6gard des
vendeurs, comporte clairement confirmation de l'acte de
vente.

2) La preuve d6montrant que l'6difice vendu n'6tait
pas conforme aux standards prescrits par le R6glement
provincial sur I'habitation, cette non-conformit6
entraine-t-elle une responsabilit6 des vendeurs soit en
vertu de la garantie contre l'6viction ou de la garantie
contre les vices cach6s? Qu'il s'agisse d'une garantie ou
de l'autre, elle ne peut 8tre due que si l'acheteur est
troubl6 en droit ou en fait. En I'esp6ce, au moment de la
vente, la non-conformit6 au R6glement n'entrainait
aucune cons6quence pour les acheteurs ou l'autorit6
publique. Celle-ci ne pouvait emp&her l'occupation de
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ing from being occupied or have it demolished or
altered; the former could continue to operate it without
committing any offence. Furthermore, the difficulties
allegedly encountered by the purchasers in the operation
of the building in its present state must be considered
not in the context of current laws or the existing factual
situation, but of the laws in effect at the date of the sale
and the situation as it was at that time. In short, at the
time of the sale, the building's failure to comply, of
which the purchasers are complaining, was not a cause
for eviction or a latent defect.

(3) The unilateral error committed by the purchasers,
independent of any fraud, does not entitle them to
cancellation of the sale either. If the error regarding the
profitability of the building was not provoked by mis-
representation, it is equivalent to lesion which, with
certain exceptions that are not applicable here, is not a
cause of nullity in contracts. As for the error concerning
the building's failure to comply with the regulations, this
cannot have been for plaintiffs a principal consideration
for making the contract, as required by art. 992 C.C.

(4) Since the purchasers were not entitled to have the
sale cancelled or rescinded, they are even less entitled to
damages.

Montreal Investment and Realty Co. v. Sarault
(1918), 57 S.C.R. 464; United Shoe Machinery Co. of
Canada v. Brunet, [1909] A.C. 330; Gosselin v. Pilo-
quin et al., [1957] S.C.R. 15; Touchette v. Piziagalli,
[1938] S.C.R. 433; Lortie v. Bouchard, [1952] 1 S.C.R.
508; Latouche v. Lehouillier, [1959] Que. Q.B. 26;
Rousseau v. Bennett, [1956] S.C.R. 89; Lambert v.
Livis Automobiles Inc. et al., [1957] S.C.R. 621; Pier-
santi v. Laporte, [1956] Que. Q.B. 210; Marchal v.
epoux Laxenaire, D.P. 78.1.162; Bessy v. Robertson, S.
1914.1.78, referred to.

APPEAL and CROSS-APPEAL from a deci-
sion of the Court of Appeal of Quebec' setting
aside in part a judgment of the Superior Court.
Appeal allowed, cross-appeal dismissed and the
judgment of the Superior Court restored.

Raynold Bilanger, Q.C., for Jules Racicot,
Jean-Paul Couture and Les Immeubles d'Aubigny
Enr.

Guy Bertrand, on his own behalf.

Guy Pipin, Q.C., for Marcel Laverdibre.

' 1976] C.A. 441.

l'immeuble ni en obtenir la modification ou la d6moli-
tion; ceux-ci pouvaient continuer A l'exploiter sans com-
mettre d'infraction. D'ailleurs, les difficult6s qu'auraient
rencontr6es les acheteurs dans l'exploitation de leur
immeuble dans son 6tat actuel doivent 8tre examin6es
dans le contexte non pas des lois actuelles ou de la
situation de fait existant maintenant, mais des lois en
vigueur au moment de la vente et de la situation existant
alors. En bref, la non-conformit6 de l'immeuble dont se
plaignaient les acheteurs n'6tait, au moment de la vente,
ni une cause d'6viction, ni un vice cach6.

3) L'erreur unilat6rale et ind6pendante de tout dol de
la part des acheteurs ne donne pas droit non plus A
l'annulation de la vente. L'erreur sur la rentabilit6 de
l'immeuble, si elle n'est pas provoqu6e par de fausses
repr6sentations, 6quivaut A la 16sion et, sauf certaines
exceptions qui ne s'appliquent pas ici, celle-ci n'est pas
une cause de nullit6 des contrats. Pour ce qui est de
l'erreur sur la non-conformit6 de l'immeuble aux r6gle-
ments, il ne s'agit pas ici d'une consid6ration principale
qui ait engag6 les demandeurs A faire le contrat, ainsi
que le requiert l'art. 992 Cc.

4) Les acheteurs, n'ayant pas droit A l'annulation ou
A la r6siliation de la vente, ne peuvent davantage r6ussir
en dommages-int6r~ts.

Jurisprudence: Montreal Investment and Realty Co.
c. Sarault (1918), 57 R.C.S. 464; United Shoe Ma-
chinery Co. of Canada v. Brunet, [1909] A.C. 330;
Gosselin c. Ploquin et autre, [19571 R.C.S. 15; Tou-
chette c. Pizzagalli, [1938] R.C.S. 433; Lortie c. Bou-
chard, [1952] 1 R.C.S. 508; Latouche c. Lehouillier,
[1959] B.R. 26; Rousseau c. Bennett, [1956] R.C.S. 89;
Lambert c. Livis Automobiles Inc. et autre, [1957]
R.C.S. 621; Piersanti c. Laporte, [1956] B.R. 210;
Marchal c. ipoux Laxenaire, D.P. 78.1.162; Bessy c.
Robertson, S. 1914.1.78.

POURVOI et POURVOI INCIDENT contre
un arrat de la Cour d'appel du Quebec' infirmant
en partie un jugement de la Cour sup6rieure. Le
pourvoi est accueilli, le pourvoi incident, rejet6 et
le jugement de la Cour sup6rieure, r~tabli.

Raynold Bilanger, c.r., pour Jules Racicot,
Jean-Paul Couture et Les Immeubles d'Aubigny
Enr.

Guy Bertrand, pour lui-meme.

Guy Pipin, c.r., pour Marcel Laverdibre.

'[1976] C.A. 441.
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Roger Vallibres, for Henri Abel and Quebec
Land and Realty Inc.

The judgment of the Court was delivered by

PRATTE J.-On December 29, 1970, the two
respondents, Bertrand, an attorney, and Laver-
dibre, a dental surgeon (the "purchasers"), pur-
chased from two of the appellants, Racicot and
Couture, both medical doctors (the "vendors"), for
the price of $240,000 of which $28,000 was pay-
able cash, an apartment building located in the old
part of Quebec City at the corner of rue St-Jean
and rue St-Stanislas, which had previously been
owned by G6d6on Rouleau and by F. G. Rouleau
Inc. This sale was made through a real estate
agent by the name of Abel, an employee of Quebec
Land and Realty Inc., real estate brokers, which
had been authorized by the vendors to sell the
building.

On September 19, 1973, the purchasers brought
the action whose validity is at issue here. In this
action they sought against the vendors cancellation
of the sale of December 29, 1970, on the grounds
that their consent had been vitiated by fraud and
also that the building failed to comply with certain
provincial and municipal health, safety and build-
ing regulations (the "regulations"). In the same
action, the purchasers sought a joint and several
condemnation against the vendors, their predeces-
sors in title F. G. Rouleau Inc. and Gd6on Rou-
leau, the real estate agent Abel and his employer
Quebec Land and Realty Inc., in the amount of
$128,603.28, in payment of the damages they
claimed to have suffered as a result of the sale
sought to be cancelled.

The Superior Court (Lesage J.) dismissed plain-
tiffs' action against all defendants.

In a decision dated April 2, 1976, the Court of
Appeal of the province of Quebec allowed the
appeal in part: it cancelled the sale on the ground
that the building failed to comply with the regula-
tions, but it referred the record back to the Supe-
rior Court for a determination of the amount to be
paid to the purchasers by the vendors as a result of
this cancellation. As to the damages, the Court of

Roger Vallibres, pour Henri Abel et Quebec
Land and Realty Inc.

Le jugement de la Cour a 6t rendu par

LE JUGE PRATTE-Le 29 d6cembre 1970, les
deux intimbs, Bertrand, avocat, et Laverdibre, chi-
rurgien-dentiste, (les "acheteurs"), achtent de
deux des appelants, Racicot et Couture, tous deux
m6decins, (les "vendeurs"), pour le prix de $240,-
000, dont $28,000 payables comptant, un immeu-
ble A revenus situ6 dans le vieux Quebec, au coin
des rues St-Jean et St-Stanislas, et dont les pro-
pri6taires ant6rieurs ont t6 successivement
G6d6on Rouleau et F. G. Rouleau Inc. Cette vente
est r6alis6e par I'entremise de I'agent d'immeubles
Abel, employ6 de Quebec Land and Realty Inc.,
maison de courtage immobilier, qui avait 6t6 man-
dat6e A cette fin par les vendeurs.

Le 19 septembre 1973, les acheteurs intentent
f'action dont le bien-fond6 fait l'objet du pr6sent
litige et par laquelle ils demandent contre les
vendeurs l'annulation de la vente du 29 d6cembre
1970 aux motifs que leur consentement aurait 6t6
vici6 par suite de dol et 6galement que l'immeuble
n'aurait pas 6t6 conforme A certains r6glements
provinciaux et municipaux sur l'hygibne, la s6cu-
rit6 et la construction (les "rkglements"); par la
mime action, les acheteurs demandent contre leurs
vendeurs, contre les auteurs de ceux-ci F. G. Rou-
leau Inc. et G6d6on Rouleau, contre l'agent immo-
bilier Abel et son employeur Quebec Land and
Realty Inc., une condamnation solidaire au mon-
tant de $128,603.28 en paiement des dommages-
int6rAts qu'ils auraient subis par suite de la vente
dont ils demandent I'annulation.

La Cour sup6rieure (le juge Lesage) a d6bout6
les demandeurs de leur action contre tous les
d6fendeurs.

Dans un arr~t du 2 avril 1976, la Cour d'appel
de la province de Qu6bec accueille l'appel en
partie; elle annule la vente pour la raison que
l'immeuble n'6tait pas conforme aux r6glements,
mais elle retourne le dossier A la Cour suprieure
pour que celle-ci d6termine le montant qui doit
8tre pay6 aux acheteurs par les vendeurs par suite
de telle annulation; pour ce qui est du recours en
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Appeal affirmed the dismissal of the action against
all defendants.

In this Court the vendors are appealing against
that part of the decision of the Court of Appeal
that set aside the judgment of the Superior Court
and allowed the action for cancellation brought
against them by the purchasers. At the same time,
the purchasers are cross-appealing against that
part of the decision of the Court of Appeal that
affirmed the dismissal of their action in damages
against all defendants.

This appeal and cross-appeal raise the following
four main questions: (a) Should the sale of Decem-
ber 29, 1970 be cancelled because the consent of
the purchasers was allegedly vitiated by fraud? (b)
Should the sale of December 29, 1970 be rescinded
because the building failed to comply with the
regulations? (c) Should the sale of December 29,
1970 be cancelled as a result of the unilateral error
that allegedly vitiated the consent of the purchas-
ers? (d) Do the circumstances surrounding the sale
of December 29, 1970 justify the claim for dam-
ages brought by the purchasers?

I

The purchasers' first contention is that they
were deceived about the profitability of the build-
ing by the representations made to them by the
real estate agent Abel.

Abel was in a position to know the facts regard-
ing the building since he had previously acted as
agent in the sale by F.G. Rouleau Inc. to appel-
lants Racicot and Couture, and, during the year
they owned the building, Abel managed it for his
employer Quebec Land and Realty Inc.

During the negotiations that lead to the sale of
December 29, 1970, Abel allegedly told the pur-
chasers on several occasions that the purchase
would be a good investment for them and that it
would bring in a net annual income of at least
$5,000, since that was the amount made by the
then owners, the vendors.

dommages-int6r~ts, la Cour d'appel confirme le
rejet de l'action contre tous les d6fendeurs.

Devant cette Cour, les vendeurs se pourvoient
contre cette partie de l'arr6t de la Cour d'appel
qui, renversant le jugement de la Cour superieure,
accueille l'action en annulation intent6e contre eux
par les acheteurs; par ailleurs, les acheteurs se
pourvoient A leur tour contre cette partie de l'arrt
de la Cour d'appel qui a confirm6 le rejet de leur
action en dommages contre tous les d6fendeurs.

Ce pourvoi et ce pourvoi incident soul6vent les
quatre questions principales suivantes: (a) la vente
du 29 d6cembre 1970 doit-elle 8tre annul6e parce
que le consentement des acheteurs aurait 6t6 vici6
par dol; (b) la vente du 29 d6cembre 1970 doit-elle
8tre r6sili6e parce que l'immeuble n'6tait pas con-
forme aux r6glements; (c) la vente du 29 d6cembre
1970 doit-elle 8tre annul6e par suite de l'erreur
unilat6rale qui aurait vici6 le consentement des
acheteurs; et (d) les circonstances qui ont entour6
la vente du 29 d6cembre 1970 donnent-elles ouver-
ture au recours en dommages-int6rits exerc6 par
les acheteurs?

I

Les acheteurs pr6tendent d'abord qu'ils ont 6t6
tromp6s sur la rentabilit6 de l'immeuble par les
repr6sentations que leur aurait faites l'agent
immobilier Abel.

Abel 6tait bien plac6 pour connaitre les faits
relatifs A l'immeuble; ant6rieurement, il avait agi
comme courtier lors de la vente de F. G. Rouleau
Inc. aux appelants, Racicot et Couture, et pendant
I'ann6e que ceux-ci avaient 6t6 propri6taires de
l'immeuble, Abel s'occupait de son administration
pour le compte de son employeur Quebec Land
and Realty Inc.

Au cours des n6gociations qui ont prcd6 la
vente du 29 d6cembre 1970, Abel aurait repr6sent6
A plusieurs reprises aux acheteurs qu'il s'agissait l
pour eux d'un bon placement qui leur rapporterait
une recette nette annuelle d'au moins $5,000 puis-
que c'6tait IA la recette qu'en retiraient les propri6-
taires d'alors, les vendeurs.
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At the beginning of his testimony Bertrand said
the following:

[TRANSLATION] When the building on St-Jean Street
was mentioned by Mr. Abel, I asked him how much
cash was required in comparison with the other build-
ings and he told me: "That is the building that costs the
least; it costs $28,000.00, you can have it for $28,000.00
cash and I know it brings in $5,000.00 because we
manage it".

I then asked Mr. Abel to prepare the relevant figures
and told him that when he had the figures we could talk
seriously.

Subsequently, towards the middle of November
1970, Abel gave the purchasers a document pur-
porting to confirm the verbal representations he
had made to them. This document is Exhibit P-4,
which is at most a summary statement of receipts
and disbursements but which the parties have,
throughout the proceedings, referred to very inac-
curately as a "profitability analysis". This state-
ment shows a "net income" of $5,417.63 on an
annual income of $42,762 and expenditures
(including "mortgage payments") of $37,344.37.

Abel claimed to have subsequently given the
purchasers another statement of receipts and dis-
bursements (Exhibit DA-1), showing a net income
of $3,768.01 owing to a slight reduction of $42 in
income and an increase of $1,607.62 in expendi-
tures. The two purchasers, however, flatly denied
having seen this statement before the sale. For the
purposes of the appeal it may be assumed that it
was on the strength of the original document,
Exhibit P-4, and the corresponding oral represen-
tations made to the purchasers by Abel, that the
purchasers decided to buy the building.

On December 10, 1970, the purchasers gave the
vendors a written offer to purchase wherein the
only item relating to profitability was the
following:
[TRANSLATION] 5. The purchaser undertakes to respect
the current lease(s), which is (are) guaranteed by the
vendor to be for rent(s) not less than $42,700.00 per
year and which expire(s) on April 30, 1971.

The deed of sale was signed on December 29,
1970; it contained no stipulation regarding the
profitability of the building. It did, however, con-

Au d6but de son t6moignage, Bertrand s'est
exprim6 comme suit:

Alors, quand il a 6t6 question de l'immeuble de la rue
St-Jean par monsieur Abel, je lui ai demand6 le comp-
tant par rapport aux autres immeubles et c'est ]A qu'il
m'a dit: ac'est l'immeuble qui cofite le moins cher, ga
cofite $28,000.00, vous pourriez l'avoir pour $28,000.00
comptant et je sais que l'immeuble rapporte $5,000.00,
parce que nous l'administronsv.

Alors IA, j'ai demand6 A monsieur Abel de pr6parer
les chiffres en cons6quence et que quand il aurait les
chiffres, que nous pourrions parler s6rieusement.

Subs6quemment, vers le milieu de novembre
1970, Abel remet aux acheteurs un document qui
vise A confirmer les repr6sentations verbales qu'il
leur a faites; il s'agit de la pi6ce P-4 qui est tout au
plus un 6tat sommaire de recettes et de d6bours6s
mais que les parties ont tout au long du procks
qualifi6 de fagon fort inexacte d'a6tude de rentabi-
lit&: cet 6tat d6montre des arevenus nets) de
$5,417.63 sur des revenus annuels de $42,762 et
des d6penses (y compris les aremboursements d'hy-
pothdqueso) de $37,344.37.

Abel pr6tend avoir subs6quemment remis aux
acheteurs un autre 6tat de recettes et d6bours6s
(piece DA-1) qui d6montrait un revenu net de
$3,768.01 par suite d'une 16g6re r6duction des
revenus de $42 et d'une augmentation des d6pen-
ses de $1,607.62. Les deux acheteurs nient cepen-
dant formellement avoir pris connaissance de cet
6tat avant la vente. Pour les fins de l'appel, il y a
lieu de tenir pour av6r6 que c'est sur la foi du
premier document, la pi6ce P-4, et des repr6senta-
tions verbales concordantes faites aux acheteurs
par Abel que ceux-ci ont d6cid6 d'acheter
l'immeuble.

Le 10 d6cembre 1970, les acheteurs font aux
vendeurs une offre 6crite d'achat dont la seule
mention relative A la rentabilit6 est la suivante:

5. L'acheteur s'engage A observer le(s) bail (baux) cou-
rant(s) dont le(s) loyer(s) est (sont) garantis(s) par le
vendeur ne pas s'61ever A moins de $42,700.00 par ann6e
et qui expire(nt) le 30 Avril 71.

L'acte de vente intervient le 29 d6cembre 1970;
il ne contient aucune stipulation relative i la renta-
bilit6 de l'immeuble; on y retrouve n6anmoins les
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tain the following provisions which indicated that
the building was in fact a revenue-producing
property:

[TRANSLATION] This sale is made subject to the
following terms and conditions, namely:

3. The purchasers shall be entitled to collect the rents in
respect to the apartments located in the building in
question as from December 1 last (1970), and the
vendors hereby transfer to the purchasers all their rights
in the said leases.

4. The parties appearing state that they have made
between them all the required adjustments concerning
taxes, fire insurance, interest, heating oil, leases or other
similar matters, these adjustments having all been made
as of December I of the current year (1970), and they
give each other final release therefor.

5. The purchasers shall take possession of the building
sold herewith retroactively to December 1 last (1970),
and they accept it in its current condition, declaring that
they have seen and examined it and found it
satisfactory.

The adjustments mentioned in para. 4 of the
deed of sale were made between the parties and a
statement was given to the purchasers when the
deed was signed. With regard to income, the state-
ment is in conformity with the guarantee stipulat-
ed in the offer to purchase. With regard to expen-
diture and the mortgage situation, however, it is
not completely consistent with the information
contained in Exhibit P-4, the "profitability
analysis".

The purchasers said nothing until June 18,
1973, when Bertrand, acting both on his own
behalf and as attorney for his co-owner Laver-
dibre, sent the vendors a letter of formal notice
which read as follows:

[TRANSLATION] Quebec City, June 18, 1973

Doctor Jean Paul Couture,
17, Charles Edouard Street,
L6vis, Quebec

Doctor Jules Racicot,
47 D6ziel,
L6vis, Quebec

Re: GUY BERTRAND and MARCEL LAVER-
DIERE v. YOURSELF

Sir:
On December 29, 1970, you sold us a property located

at the corner of rue St-Stanislas and rue St-Jean in

dispositions suivantes qui font voir qu'il s'agit bien
IA d'un immeuble A revenus:

Cette vente est faite aux charges et conditions suivan-
tes, savoir:

3. Avec droit pour les acqu6reurs de percevoir les rede-
vances locatives des logements situ6s dans l'immeuble
vendu et ce A compter du premier d6cembre dernier
(1970), les vendeurs transportant, par les pr6sentes, aux
acqu6reurs tous leurs droits dans les dits baux.

4. Les comparants d6clarent avoir fait entre eux tous les
ajustements requis concernant les taxes, assurances-feu,
intbrits, huile A chauffage, baux ou autres sujets de
mime nature, ces ajustements ayant tous t6 faits en
date du premier d6cembre courant (1970) et ils s'en
donnent quittance finale et r6ciproque.

5. Les acqu6reurs prendront possession de l'immeuble
pr6sentement vendu de fagon r6troactive au premier
d6cembre dernier (1970) et ils l'acceptent dans l'6tat
dans lequel il est actuellement s'en d6clarant satisfaits
pour l'avoir vu et examin6.

Les ajustements mentionn6s au par. 4 de l'acte
de vente sont faits entre les parties et un 6tat est
remis aux acheteurs lors de la signature de l'acte;
pour ce qui est des revenus, I'6tat est conforme A la
garantie stipul6e A l'offre d'achat; en ce qui a trait
aux d6penses et A la situation hypoth6caire, il ne
concorde cependant pas complatement avec les
renseignements apparaissant A la pi6ce P-4 a6tude
de rentabilitb&.

Les acheteurs demeurent silencieux jusqu'au 18
juin 1973, alors que Bertrand, agissant tant en son
nom personnel que comme avocat de son co-pro-
pri6taire Laverdidre, 6crit aux vendeurs une lettre
de mise en demeure qui se lit comme suit:

Qubbec, 18 juin 1973
Docteur Jean Paul Couture,
17 rue Charles Edouard,
L6vis, P.Q.
Docteur Jules Racicot,
47, D6ziel,
L6vis, P.Q.

Sujet: GUY BERTRAND et MARCEL LAVER-
DIERE c. VOUS-MEME

Monsieur,
Le 29 d6cembre 1970, vous nous avez vendu une

propri6t6 situ6e au coin de la rue St-Stanislas et St-Jean
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Quebec City. You are aware of the price for which this
building was sold so there is no need to mention it in this
letter.

Before entering into the above transaction you made
to us, either directly or indirectly, certain representa-
tions regarding the value of the property and in particu-
lar the return it produced.

Unfortunately, we find that some of the representa-
tions made to us were definitely false, to say the least.
You indicated a net profit of $5,000.00 when in fact this
is not the case, and this building has operated at a
deficit ever since we purchased it. We are justified in
stating that at year's end it must have returned you not
a profit of $5,000.00 but a deficit of several thousand
dollars.

In the circumstances, we are justified in seeking to
have this sale cancelled. It is understood that we must
also be reimbursed for the repairs we have made to the
building since December 1970.

Unless we receive a reply from you within eight (8)
days, rest assured that we will not hesitate to begin legal
proceedings in order to clear up this whole matter.

Yours truly,
(Signed) Guy Bertrand, Attorney

GB/hp

On August 22, 1973, another formal notice was
sent to each of the vendors:

[TRANSLATION]

PHILIPPON, GARNEAU, TOURIGNY et
ASSOCItS

BARRISTERS * SOLICITORS

Quebec City, August 22, 1973
"REGISTERED"

RE: Marcel Laverdidre and Guy Bertrand

Dear Sir:
We represent Messrs. Marcel Laverdibre and Guy

Bertrand, who consulted us regarding the building locat-
ed at 1075 and 1085 St-Jean Street, East and 25 and 27
St-Stanislas Street in Quebec City, which they pur-
chased from you and Mr. Jean-Paul Couture on Decem-
ber 29, 1970, at a cost of $240,000.00.

dans la ville de Qu6bec. Vous savez pour quel prix cet
immeuble a 6t6 vendu de sorte qu'il est inutile pour nous
de le mentionner dans la pr6sente lettre.

Avant d'effectuer la susdite transaction, vous nous
avez fait, soit directement ou indirectement, certaines
repr6sentations quant A la valeur de la propri6t6 et
surtout quant A son rendement.

Malheureusement, nous constatons que certaines
repr6sentations qui nous ont 6t6 faites sont nettement
fausses pour ne pas dire plus. En effet, vous nous avez
laiss6 voir un profit net de $5,000.00 alors qu'il n'en est
rien et que cet immeuble a op6r6 un d6ficit depuis le
premier mois oa nous l'avons acquis. Nous sommes
justifi6s d'affirmer qu'il devait vous rapporter A la fin de
l'ann6e non pas un profit de $5,000.00 mais un d6ficit de
plusieurs milliers de dollars.

Dans les circonstances, nous sommes justifies de
demander l'annulation de cette vente. 11 est entendu que
les r6parations que nous avons faites dans l'immeuble
depuis d6cembre 1970, devront 6galement nous tre
rembours6es.

A moins que nous recevions de vos nouvelles dans les
prochains huit (8) jours, soyez assur6 que nous n'h6site-
rons pas A intenter des proc6dures judiciaires pour net-
toyer toute cette affaire.

Bien A vous,
(sign6) Guy Bertrand, avocat

GB/hp

Le 22 aoiit 1973, une nouvelle mise en demeure
est adress6e A chacun des vendeurs:

PHILIPPON, GARNEAU, TOURIGNY et
ASSOCItS

AVOCATS * BARRISTERS

Quebec, le 22 aofit 1973
aRECOMMANDLE,

RE: Marcel Laverdibre et Guy Bertrand
Monsieur,

Nous repr6sentons Messieurs Marcel Laverdibre et
Guy Bertrand qui nous ont consult6s relativement A
l'immeuble situ6 A 1075 et 1085 est rue St-Jean et 25 et
27 rue St-Stanislas, A Qu6bec et qu'ils ont acquis de
vous et de Monsieur Jean-Paul Couture le 29 d6cembre
1970, au coit de $240,000.00.
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According to our information, our clients would not
have agreed to purchase this property if they had been
given accurate information concerning, in particular, the
profitability of the building.

Representations were made to them guaranteeing a
minimum annual income of $42,700.00, whereas in fact
the income was much lower than this amount. It further
appears that the list of current tenants given to our
clients at the time of the negotiations was not accurate
and that the rentals listed for several of the tenants were
higher than the actual rentals.

It therefore appears that misrepresentations were
made and that our clients were the victims of fraud.

We have advised our clients that in the circumstances
they are entitled to the cancellation of the sale, reim-
bursement of the amount paid and compensation for all
resulting damages, including interest.

In view of this advice we were instructed to institute
the necessary proceedings to exercise all our clients'
rights against all those responsible, including yourself.
Moreover, our instructions are to proceed with diligence
and the necessary proceedings are being drawn up. You
should be served with them very shortly.

Our clients are not required to send you this letter in
view of the nature of the complaints. We realize, how-
ever, that you may be interested in agreeing to the
requests of our clients before the proceedings are served.
If this is the case, we invite you to contact the under-
signed immediately since we expect to give the proceed-
ings to the bailiffs within two days of the date of this
letter.

Finally, we would point out that the urgency and
importance of this problem have increased because the
City of Quebec has claimed that the building does not
comply with the municipal by-laws and demanded that
it be made to comply. With regard to this point, our
clients reserve all their remedies in damages against you
resulting from the work they may be required to do
under the municipal by-laws.

You are therefore hereby given formal notice to agree
to cancel this sale to our clients, to reimburse all sums
paid at the time of the sale and subsequently, and to pay
all damages and interests. The amount to be reimbursed
to our clients is approximately $122,000.00 plus interest;
we will provide you with full details concerning these
amounts and all the specific figures upon request.

D'aprds les informations que nous avons, nos clients
n'auraient pas consenti A acqubrir cette propri6t6 si des
renseignements exacts leur avaient 6t6 fournis concer-
nant notamment la rentabilit6 de cet immeuble.

En effet, des repr6sentations leur ont 6t6 faites garan-
tissant un revenu minimum annuel de $42,700.00 et les
revenus en r6alit6 sont de beaucoup inf6rieurs A ce
montant. De plus, il apparait que la liste fournie A nos
clients, lors des n6gociations, concernant les locataires
en place, n'6tait pas exacte et que, pour plusieurs des
locataires mentionn6s sur la liste, le loyer a 6t6 fauss6 en
le haussant.

11 apparait donc que de fausses repr6sentations ont 6t6
faites et que nos clients ont 6t6 victimes de dol.

Nous avons donn6 A nos clients l'opinion que, dans les
circonstances, ils ont droit A l'annulation de la vente, au
remboursement du montant pay6 et A tous les dommages
en r6sultant, y compris les int6rts.

A la suite de cette opinion nous avons requ instruction
d'intenter les proc6dures n6cessaires pour exercer tous
les droits de nos clients contre tous ceux qui sont respon-
sables et votre responsabilit6 a 6 retenue. D'autre part,
les instructions que nous avons reques sont de proc6der
avec diligence, et les proc6dures n6cessaires sont en
cours de r6daction. Elles devraient vous etre signifibes
incessamment.

Nos clients ne sont pas tenus de vous transmettre la
pr6sente lettre 6tant donn6 la nature des griefs repro-
ch6s. Nous r6alisons, cependant, que vous serez peut-
8tre int6ress6 A consentir aux demandes de nos clients,
avant que les proc6dures ne soient signifi6es. Si c'est le
cas, nous vous invitons A contacter le soussign6 sur-le-
champ 6tant donn6 que nous pr6voyons remettre les
proc6dures aux huissiers dans les deux jours de la date
de la pr6sente lettre.

Nous vous soulignons enfin que l'urgence et l'impor-
tance de ce problame sont accrues parce que la ville de
Qu6bec, all6guant que la construction n'est pas con-
forme aux r6glements municipaux demande de rendre
cet immeuble conforme. A ce sujet, nos clients r6servent
tous leurs recours en dommage, contre vous, d6coulant
de ce qu'ils pourraient 8tre tenus de faire en vertu des
raglements municipaux.

Vous tes donc par les pr6sentes mis en demeure de
consentir A l'annulation de cette vente A nos clients, A
rembourser tous les montants qui ont 6t6 paybs lors de la
vente et depuis et A payer tous les dommages et les
int6rfts. Le montant A rembourser A nos clients, est de
l'ordre de $122,000.00, plus les intr&s et nous fourni-
rons tous les d6tails concernant ces montants et tous les
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Otherwise, details of the claim will be contained in the
proceedings.

If you agree, please contact us and we will let you
know the name of the notary before whom you should
appear in order to give effect to this formal notice.

This letter is sent to you without prejudice and subject
to all the rights of our clients.

Yours truly,

PHILIPPON GARNEAU TOURIGNY

& ASSOCIVS

(signed) Jacques Philippon
JACQUES PHILIPPON

JP/ostl

In mid-September 1973, the purchasers brought
an action against the vendors seeking, inter alia,
cancellation of the sale of December 29, 1970 in
view of the fraudulent acts allegedly committed
against them by Abel, and summarized in the
above letter of formal notice dated August 22,
1973.

The Superior Court did not express its opinion
as to the existence or importance of the misrepre-
sentations that are the basis of the action. It held
that even if there had been misrepresentations
entailing a defective consent on the part of the
purchasers, the latter were precluded from availing
themselves of this ground of cancellation since by
their conduct they had confirmed the sale of
December 29, 1970.

In the Court of Appeal Crete J.A. held, as did
the trial judge, that the purchasers had confirmed
the sale, and he expressly approved the following
passage from the reasons of the trial judge:

[TRANSLATION] The main grounds of fraud advanced
by plaintiffs concern primarily the profitability of the
building. They argued that misrepresentations were
made to them concerning the income and expenditures,
receipts and disbursements of this real estate operation.
The deed of sale is dated December 29, 1970. It was
preceded by an offer to purchase. In fact, plaintiffs'
management began on December 1, 1970. It was not
until September 18, 1973, that is more than two and
three-quarter years (2 3/4 years) later, that they took
action against defendants.

chiffres pr6cis, sur demande. Autrement, les d6tails de la
r6clamation seront contenus dans les proc6dures.

Si vous consentez, veuillez communiquer avec nous et
nous vous indiquerons alors le notaire chez qui vous
devrez vous pr6senter pour donner effet A la pr6sente
mise en demeure.

La pr6sente lettre vous est transmise sans pr6judice et
sous r6serve de tous les droits de nos clients.

Bien A vous,
PHILIPPON GARNEAU TOURIGNY
& ASSOCIES

(sign6) Jacques Philippon
JACQUES PHILIPPON

JP/ostl

A la mi-septembre 1973, les acheteurs intentent
contre leurs vendeurs une action par laquelle ils
demandent entre autres l'annulation de la vente du
29 d6cembre 1970 par suite des manauvres dolosi-
ves qui auraient 6t6 commises A leur endroit par
Abel et qui sont r6sumbes dans la lettre de mise en
demeure pr6cit6e du 22 aoiit 1973.

La Cour supbrieure ne se prononce pas sur
l'existence ou l'importance des fausses repr6senta-
tions qui sont le fondement de l'action. Elle d6cide
plut6t que m8me s'il y a eu fausses repr6sentations
entrainant vice de consentement chez les ache-
teurs, ceux-ci sont forclos de se pr6valoir de ce
moyen d'annulation puisqu'ils ont, par leur con-
duite, confirm6 la vente du 29 d6cembre 1970.

En Cour d'appel, le juge Crete croit, comme le
juge de premiere instance, qu'il y a eu confirma-
tion de la part des acheteurs et il approuve expres-
s6ment le passage suivant des motifs du juge de
premiere instance:

Les principaux motifs de fausses repr6sentations et de
dol invoqu6s par les demandeurs se rapportent essentiel-
lement A la rentabilit6 de l'immeuble. Ils disent qu'on
leur avait fait des repr6sentations fausses sur les revenus
et d6penses, les recettes et d6bours6s de cette exploita-
tion immobilibre. L'acte d'achat est en date du 29
d6cembre 1970. II avait 6t6 prcd6 d'une offre d'achat.
En r6alit6, I'exploitation des demandeurs a commenc6 le
l- d6cembre 1970. Ce n'est que le 18 septembre 1973,
soit plus de deux ans et trois quarts (2 ans et 3/4) plus
tard, qu'ils se retournent contre les d6fendeurs.
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In their action they claimed operating deficits for
1971, 1972 and 1973. Whatever method is used to
calculate the profitability of a real estate undertaking -
for the parties do not agree at all on this point - the
evidence clearly shows that the plaintiffs had been well
aware of the situation in this regard since 1971. If in
fact the building did produce nothing but deficits, con-
trary to the alleged representations which plaintiffs cha-
racterized as false and fraudulent, they definitely rati-
fied the deed of sale, which they now seek to have
cancelled, by continuing to manage the building for
more than thirty-three (33) months after the purchase
and more than twenty (20) months after the end of
1971.

Plaintiffs have even spent more than $20,000.00 on
alterations to the building. They offered the building for
sale at a higher price than they had paid for it. It is
definitely too late to seek to have the sale cancelled on
the ground of misrepresentations regarding the manage-
ment of the building.

As for Kaufman J.A., he did not share his
brother's point of view as to the confirmation of
the sale, but rather held that the inaccuracy of
Abel's representations was not of sufficient impor-
tance to justify the cancellation:

After a careful review of the evidence, I have come to
the conclusion that while Respondent Abel may have
overstated the potential of the property, the proof is not
preponderant that he so misled the Appellants by false
representations that, without them, they would not have
bought.

Lajoie J.A. stated that he concurred in the
opinions of his two brothers.

I do not feel that I have to express an opinion on
the question of the existence and importance of the
misrepresentations that Abel might have made to
the purchasers. In fact, even if it were assumed
that there was fraud on the part of Abel as to the
profitability of the building without which the
purchasers would not have contracted, the pur-
chasers' conduct up until their action was brought
in mid-September 1973 implied tacit confirmation
of the sale.

Two conditions are necessary for the confirma-
tion of an act which is voidable, knowledge of the
defect and intent to rectify it:

Dans leur action, ils r6clament des d6ficits d'op&ra-
tions pour l'ann6e 1971 et puis pour l'ann~e 1972 et
enfin pour 'ann6e 1973. Quoi qu'il en soit de la fagon de
calculer ]a rentabilit6 d'une exploitation [im] mobili-
re - car les parties ne s'accordent pas du tout sur ce
point - il faut se rendre A l'6vidence que les deman-
deurs connaissaient parfaitement la situation A ce sujet
depuis 1971. Si v6ritablement l'immeuble ne produisait
que des d6ficits contrairement aux repr6sentations que
l'on aurait faites et que les demandeurs qualifient de
fausses et dolosives, ils ont sfirement ratifi6 l'acte de
vente dont ils demandent maintenant I'annulation en
continuant leur gestion pendant plus de trente-trois (33)
mois aprbs l'achat, et plus de vingt (20) mois apr6s la fin
de l'ann6e 1971.

Les demandeurs ont mime fait des transformations A
l'immeuble pour plus de $20,000.00. Ils ont offert l'im-
meuble en vente A un prix superieur A celui qu'il leur
avait coilt6. 11 est stirement trop tard pour demander
l'annulation de la vente en invoquant des fausses repr6-
sentations relatives A l'exploitation de l'immeuble.

Pour ce qui est du juge Kaufman, il ne partage
pas le point de vue de son coll6gue sur la confirma-
tion de la vente; il croit plut6t que l'inexactitude
des repr6sentations faites par Abel n'est pas suffi-
samment importante pour en justifier l'annulation:

[TRADUCTION] Aprbs une 6tude attentive de la
preuve, je conclus que mime si l'intim6 Abel a pu
exag6rer la rentabilit6 de l'immeuble, la preuve ne
d6montre pas de faqon pr6pond6rante qu'il a induit les
appelants en erreur au point qu'ils n'auraient pas achet6
s'ils avaient su la v6rit6.

Quant au juge Lajoie, il dit partager l'avis de ses
deux collkgues.

Je ne crois pas devoir me prononcer sur la
question de l'existence et de l'importance des faus-
ses repr6sentations dont Abel aurait pu se rendre
coupable A l'6gard des acheteurs. En effet, mime si
l'on tient pour acquis qu'il y a eu de la part d'Abel
des manoeuvres dolosives relatives A la rentabilit6
de l'immeuble et sans lesquelles les acheteurs n'au-
raient pas contract6, la conduite des acheteurs
jusqu'A l'institution de leur action, vers la mi-sep-
tembre 1973, comporte confirmation tacite de la
vente.

La confirmation d'un acte annulable exige deux
conditions essentielles: la connaissance du vice et
l'intention de le r6parer:
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[TRANSLATION] Confirmation whose objective is to
eliminate the defect inherent in the obligation requires,
by its very nature, that the person from whom it ema-
nates fulfil the two conditions of knowledge of the defect
and intent to rectify it. This is true of tacit confirmation
as well as of express confirmation.

Aubry and Rau, 5th ed., v. 4, No. 337, p. 438.

The two factors of confirmation, knowledge of
the defect and intent to eliminate it, are facts
which can be proved by ordinary means. In the
case of tacit confirmation, the evidence clearly
cannot be direct but must be indirect or by pre-
sumption "du fait de l'homme". In this case, the
Court infers the existence of the facts to be estab-
lished from the facts that have been proven. Thus,
as Aubry and Rau observe (ibid. No. 337, p. 443):

[TRANSLATION] ... tacit confirmation may be inferred
from any act whatever involving intent on the part of the
person who could bring an action in nullity or rescission
to waive such action and cause the voidable or rescind-
able agreement to take effect, provided that this intent is
certain and not ambiguous.

See also Demolombe, v. 29, No. 774, p. 668;
Larombibre, v. 6, art. 1338, No. 39 Solon, Thiorie
sur la nulliti, vol. 2, No. 410 et seq.

In Montreal Investment and Realty Co. v.
Sarault2, Anglin J. examined this question of evi-
dence by presumption of the tacit confirmation of
a voidable obligation, and even though he was only
expressing his personal opinion on this point, the
following passage from his reasons is worth citing
(at p. 481):

The requisites of an effectual confirmation may be
established by presumptions as well as by direct testimo-
ny. These presumptions may be founded on the nature
of the vice or defect in the principal obligation and the
character of the act preferred as confirmation.

Whether knowledge of voidability will be presumed or
inferred depends upon the nature of the facts of which it
appears that the obligor was cognisant, i.e. whether they
are such that a person knowing them would be likely to
be aware of the consequent right of rescission, Dalloz,

2 (1918), 57 S.C.R. 464.

La confirmation dont le but est de faire disparaltre le
vice inh6rent A l'obligation, exige, A raison mme de sa
nature, dans la personne de celui dont elle 6mane, la
double condition de la connaissance de ce vice et de
l'intention de le r6parer. Il en est ainsi de la confirma-
tion tacite, aussi bien que de la confirmation expresse.

Aubry et Rau, 51 6d., t. 4, no 337, p. 438.

Les deux 616ments de la confirmation, la con-
naissance du vice et l'intention de le faire dispara-
tre, sont des faits dont la preuve peut se faire par
les moyens ordinaires. Dans le cas de la confirma-
tion tacite, le proc6d6 de preuve n'est 6videmment
pas celui de la preuve directe, mais plutdt celui de
la preuve indirecte ou par pr6somption du fait de
l'homme. Dans ce cas, le juge d6duit l'existence
des faits A 6tablir des faits qui ont t prouv6s
devant lui. Ainsi donc, comme l'enseignent Aubry
et Rau, (ibidem, no 337, p. 443):
... la confirmation tacite peut bis s'induire de tout acte,
quel qu'il soit, impliquant de la part de celui qui pouvait
agir en nullit6 ou en rescision l'intention ter de renoncer
A son action et de faire produire effet A la convention
annulable ou rescindable, pourvu que cette intention soit
certaine et non 6quivoque.

Voir 6galement Demolombe, v. 29, no 774, p. 668;
Larombibre, t. 6, art. 1338, no 39; Solon, Thiorie
sur la nulliti, t. 2, no 410 et suivants.

Dans l'arr~t Montreal Investment and Realty
Co. c. Sarault2, le juge Anglin 6tudie cette ques-
tion de la preuve par pr6somption de la confirma-
tion tacite d'une obligation annulable et mime s'il
n'exprime sur ce point que son opinion personnelle,
le passage suivant de ses motifs vaut d'8tre cit6 (A
la p. 481):

[TRADUCTION] Les 616ments d'une v6ritable confir-
mation peuvent tre prouv6s par pr6somption ou par
preuve testimoniale directe. Ces pr6somptions peuvent
d6couler de la nature du vice ou d6faut touchant l'obli-
gation principale et du genre d'acte A l'origine de la
confirmation.

La question de savoir si ]a connaissance du caractbre
annulable du contrat doit 8tre pr6sum6e ou d6duite
d6pend de la nature des faits dont le contractant avait
apparemment connaissance. En d'autres termes, les faits
sont-ils de telle nature qu'une personne en ayant con-

2 (1918), 57 R.C.S. 464.
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1853, 2, 223. The presumption of the intention to con-
firm will likewise depend upon the degree of significance
which attaches to the act of execution, 29 Demolombe,
No. 774. Laurent, Vol. 18, No. 620, says that execution
by a person having capacity to renounce the right of
rescission, with knowledge of the vice or defect which
gives him that right, necessarily implies the intention to
confirm. See also 2 Solon, op. cit. Nos. 415, 418, 420;
Rolland de Villargues, Notariat, Vbo. Ratification, art.
3, No. 58.

Previously, the Privy Council had held in United
Shoe Machinery Company of Canada v. Brunet ,
that the lessees of certain rented machinery who
wished to have the lease cancelled for misrepre-
sentation had tacitly confirmed the lease because
they had paid the rent and used the machinery for
no more than a period of a few weeks after discov-
ering the misrepresentations of which they were
complaining. At p. 339 Lord Atkinson said:

A contract into which a person may have been
induced to enter by false and fraudulent representation
is not void, but merely voidable at the election of the
person defrauded, after he has had notice of the fraud.
Unless and until he makes his election, and by word or
act repudiates the contract, or expresses his determina-
tion not to be bound by it (which is but a form of
repudiation), the contract remains as valid and binding
as if it had not been tainted with fraud at all;

In the present case it was proved in evidence, and not
disputed, that, though the respondents had on May 15,
1905, if not before, so satisfied themselves that they had
been defrauded that they called upon the appellants to
remove the "allied machines", yet they retained in their
hands, and continued to work, the machines demised by
the "leases sued on" up to July 21, 1905, the date of the
interlocutory injunction, and paid in respect of this
period the royalties reserved by these leases. In no more
emphatic, or unequivocal, way could the respondents
have shown their intention to treat the leases as
subsisting.

In Gosselin v. Piloquin et al.', Fauteux J., with
Taschereau, Rand and Abbott JJ. concurring, said
the following at p. 17:

[1909] A.C. 330.
[1957] S.C.R. 15.

naissance saurait probablement qu'elle poss~de un
recours en rescision, Dalloz 1853, 2, 223. La pr6somp-
tion de l'intention de confirmer d6pend de l'importance
de l'acte li6 A l'ex6cution du contrat, 29 Demolombe, no
774. Laurent, t. 18, no 620, 6crit que l'ex6cution du
contrat par une personne pouvant renoncer au recours
en reseision, et connaissant le vice ou d6faut donnant
droit A ce recours, implique n6cessairement l'intention
de confirmer. Voir aussi 2 Solon, op. cit. n" 415, 418,
420 et Rolland de Villargues, Notariat, Vbo. Ratifica-
tion, art. 3, no 58.

Ant6rieurement, le Conseil priv6 avait jug6 dans
United Shoe Machinery Company of Canada v.
Brunet 3, que les locataires de certaines machine-
ries lou6es qui voulaient faire annuler le bail pour
fausses repr6sentations avaient tacitement con-
firm6 le bail parce qu'ils avaient, pendant quelques
semaines seulement aprbs la d6couverte des fausses
repr6sentations dont ils se plaignaient, pay6 le
loyer et utilis6 la machinerie; i la p. 339, lord
Atkinson dit:

[TRADUCTION] Un contrat qu'une partie a conclu A la
suite de repr6sentations fausses et frauduleuses n'est pas
nul, mais seulement annulable, au choix de la victime de
la fraude, aprbs qu'elle ait pris connaissance de la
fraude. Tant qu'elle n'a pas intent6 le recours appropri6
ou r6pudi6 le contrat, verbalement ou dans les faits, ou
exprim6 sa ferme intention de ne pas 8tre lie par le
contrat (ce qui est une fagon de le d6noncer), le contrat
est tout aussi valide et obligatoire que s'il n'6tait entach6
d'aucune fraude;

En l'esp~ce, une preuve non contredite r6vble que
mame si les intim6s ont, le 15 mai 1905 sinon avant,
d6couvert qu'ils avaient 6t6 induits en erreur et demand6
A l'appelante de reprendre la amachinerie lou6e*, ils ont
n6anmoins continu6 d'utiliser la machinerie dont les
abaux faisaient l'objet d'un litigeD, jusqu'au 21 juillet
1905, date de l'injonction interlocutoire et continu6 de
payer les redevances jusqu'A cette date. Les intim6s ne
pouvaient montrer plus clairement leur intention de
ratifier les baux.

Dans Gosselin c. P6loquin et autre4 , le juge
Fauteux, avec l'accord des juges Taschereau, Rand
et Abbott, s'exprimait comme suit A la p. 17:

3 [1909] A.C. 330.
- [1957] R.C.S. 15.
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[TRANSLATION] Fraud and error are not, however,
causes of absolute nullity, only of relative nullity, and
the agreement thus vitiated may be confirmed, either
expressly or just tacitly, by the party entitled to com-
plain of it. Such confirmation clearly presupposes that
the person giving it is aware of the defect in the con-
tract. It may then result from voluntary performance,
total or even partial, or from the exercise of the rights
acquired under the agreement, or even under contracts
with third parties. In some cases knowledge of the
defect, once established, will entail a presumption of fact
of the intent to confirm: this is so if there is performance
strictly speaking or exercise of the rights acquired by the
transaction: Planiol and Ripert, Droit Civil, 1952, 2nd
ed., vol. 6, No. 201 and Nos. 303 et seq.

Finally, it should be said that the trial judge has
the same discretion as regards proof by "pr6somp-
tion du fait de l'homme" as he has with respect to
proof by testimony (Decottignies, Les prisomp-
tions en droit privi, p. 282). Knowledge of the
defect and intent to cover it are therefore questions
of fact that are essentially the responsibility of the
trial judge (J. Cl. Civil, art. 1338-1340, Perrot,
"Confirmation des actes nuls", No. 60; Touchette
v. Pizzagalli; Lortie v. Bouchard6 ; Latouche v.
Lehouillier7 . In Rousseau v. Bennett', Taschereau
J. expressed the opinion of the Court as follows (at
p. 92):

[TRANSLATION] ... Evidence may, however, establish
presumptions of fact and art. 1242 of the Civil Code
states how these presumptions should be weighed. This
article reads as follows:

Presumptions not established by law are left to the
discretion and judgment of the court.

The intent of this legislation is that these presump-
tions be left to the discretion of the judge who sees and
hears the witnesses, and in order for a Court of Appeal
to intervene in the exercise of this discretion it must find
an error on the part of the trial judge. No such error was
found in the case at bar.

In the case at bar the trial judge clearly stated
his opinion: respondents were aware of the defect

[1938] S.C.R. 433.
6 [1952] I S.C.R. 508.

[1959] Que. Q.B. 26.
[1956] S.C.R. 89.

Mais le dol et I'erreur ne sont pas cause de nullit6
absolue, mais simplement relative, et la convention qui
en est entach6e peut 8tre confirm6e par la partie qui
aurait droit de s'en plaindre, soit de fagon expresse ou
purement tacite. Cette confirmation pr6suppose
6videmment de la part de son auteur la connaissance du
vice du contrat. Elle peut alors r6sulter de l'ex6cution
volontaire, totale ou m~me partielle, ou de l'exercice des
droits acquis par la convention, mime par des actes
pass6s avec des tiers. Dans certains cas, la connaissance
du vice, une fois 6tablie, entrainera une pr6somption de
fait de l'intention de confirmer: ainsi en pr6sence d'une
ex6cution proprement dite ou de l'exercice des droits
acquis par I'acte: Planiol et Ripert, Droit Civil, 1952, 2e
6d., tome 6, no 201 et n- 303 et seq.

Enfin, il faut dire que le juge du fond jouit en
matibre de preuve par pr6somption du fait de
I'homme, des m~mes pouvoirs d'appr6ciation qu'on
lui reconnait en matibre de preuve testimoniale.
(Decottignies, Les prisomptions en droit privi, p.
282). La connaissance du vice et l'intention de le
couvrir sont done des questions de fait qui rel6vent
essentiellement de l'application du juge du fond (J.
Cl. Civil, art. 1338-1340, Perrot, aConfirmation
des actes nulsD, no 60; Touchette c. Pizzagalli,
Lortie c. Bouchard 6, Latouche c. Lehouillier '.
Dans Rousseau c. Bennett8, le juge Taschereau
exprimait l'opinion de la Cour dans les termes
suivants (A la p. 92):

... Mais la preuve peut 6tablir des pr6somptions de faits
et l'article 1242 du Code Civil nous dit comment elles
doivent 8tre appr6ci6es. Cet article se lit ainsi:

Les prisomptions qui ne sont pas dtablies par la loi
sont abandonnies d la discrition et au jugement du
tribunal.

Ce que la loi a voulu c'est que ces pr6somptions soient
laiss6es A la discr6tion du juge qui voit et entend les
t6moins et pour qu'une Cour d'Appel intervienne dans
l'exercice de cette discr6tion, il faut n6cessairement
trouver une erreur de la part du juge au procks, erreur
qu'on ne trouve pas dans le cas pr6sent.

Dans l'esp6ce, le juge du fond s'est clairement
prononc6: les intim~s connaissaient l'existence du

s [1938] R.C.S. 433.
6 [1952] I R.C.S. 508.
7 [1959] B.R. 26.
8 [1956] R.C.S. 89.
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and their conduct necessarily implies the intent to
waive it.

Nothing in the record indicates that this assess-
ment of the evidence by the trial judge was incor-
rect: quite the contrary. In my view, the proven
facts necessarily lead to the conviction that the
purchasers were aware of the misrepresentations
shortly after the sale and that their subsequent
actions necessarily imply a waiver of their right to
take advantage of their defective consent.

The purchasers were complaining essentially
that Abel told them that the building produced a
net annual income of $5,000 when this was not the
case; that Abel inflated the income and omitted
expenditures.

In fact, the management of the building by the
purchasers always resulted in a deficit, and this
was known to them soon after the sale. In his
testimony Bertrand said of the building:

[TRANSLATION] It always showed a deficit, not just
for half but for the whole of 1971, because at the
beginning of the year - in January and February - if
you didn't have the taxes, even if you had an income of
$3,000.00, the taxes came at the end of the year; if you
spread them over twelve months, taxes of slightly more
than eight thousand dollars, the building always showed
a deficit from the first month we owned it.

This statement is consistent with the statement
made in the above-mentioned letter of formal
notice, dated June 18, 1973, in which he said:

[TRANSLATION] You indicated a net profit of
$5,000.00 when in fact this is not the case, and this
building has operated at a deficit ever since we pur-
chased it. We are justified in stating that at year's end it
must have returned you not a profit of $5,000.00 but a
deficit of several thousand dollars.

For the years 1971, 1972 and 1973 the building
incurred cash deficits of $5,339.76, $17,258.35
and $17,451.70 respectively, which the purchasers
had to make up. The deficit for 1971 was paid in
January or February of 1972, while the deficit for
1972 was paid in part during the year with the
balance being paid at the beginning of 1973.

vice et leur conduite implique n6cessairement I'in-
tention d'y renoncer.

Rien au dossier n'indique que cette appr6ciation
de la preuve faite par le juge du fond soit erron6e;
bien au contraire. Selon moi, les faits prouv6s
entrainent n6cessairement la conviction que les
acheteurs ont connu l'existence des fausses repr6-
sentations peu de temps aprbs la vente et que les
actes qu'ils ont subs6quemment pos6s comportent
n6cessairement renonciation A leur droit de se
pr6valoir de leur vice de consentement.

Les acheteurs se plaignent essentiellement qu'A-
bel leur a repr6sent6 que l'immeuble rapportait
une recette nette annuelle de $5,000 alors qu'il
n'en 6tait rien; Abel aurait souffl6 les revenus et
omis des d6penses.

En fait, I'exploitation de l'immeuble par les
acheteurs a toujours 6t6 d6ficitaire et c'est t6t
apr6s la vente qu'ils s'en sont rendus compte.
Entendu comme t6moin, Bertrand dit, en parlant
de l'6difice:

11 a toujours 6t6 d6ficitaire, pas seulement y compris
la demie, mais toute l'ann6e '71, parce qu'au d6but de
l'ann6e, janvier, f6vrier, si vous n'aviez pas les taxes,
meme si vous avez un revenu de $3,000.00, les taxes sont
arriv6es A la fin de l'ann6e; si vous r6partissez 9a sur 12
mois, des taxes de huit mille dollars et quelque chose, 9'a
toujours 6t6 d6ficitaire depuis le premier mois oil on ]'a
eu.

Cette affirmation est d'ailleurs conforme A celle
qu'il faisait dans sa lettre de mise en demeure
pr6cit6e du 18 juin 1973, oil il disait:

En effet, vous nous avez laiss6 voir un profit net de
$5,000.00 alors qu'il n'en est rien et que cet immeuble a
op6r6 un d6ficit depuis le premier mois oi nous l'avons
acquis. Nous sommes justifi6s d'affirmer qu'il devait
vous rapporter A la fin de l'ann6e non pas un profit de
$5,000.00 mais un d6ficit de plusieurs milliers de
dollars.

Pour les ann6es 1971, 1972 et 1973, l'immeuble
a encouru des d6ficits de caisse de $5,339.76,
$17,258.35 et $17,451.70 respectivement que les
acheteurs ont dfi combler; le d6ficit de 1971 a 6t
paye en janvier ou f6vrier de 1972, alors que le
d6ficit de 1972 a 6t6 pay6 en partie au cours de
I'ann6e et pour le solde, au debut de 1973.
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There is no doubt that the purchasers became
aware in the first year that the financial results
were far different from those allegedly represented
to them. Moreover, in an application to be heard
by preference made to the Superior Court on
February 25, 1974, and supported by Bertrand's
affidavit, the purchasers stated that the deficit
[TRANSLATION] "had been noted in the first year
and had continued to the present time".

The purchasers submitted that their manage-
ment had been good, at least as good as that of
their predecessors in title, and also maintained that
the discrepancy could not be explained by a
change in market conditions in the area in which
the building was located. Furthermore, as Crite
J.A. pointed out in his reasons, the gross receipts
from the building during the period mentioned in
the offer to purchase, from December 1, 1970 to
May 1, 1971, were higher than the guaranteed
amount of $42,700.

If these submissions of the purchasers are
accepted, the only possible explanation for the
considerable discrepancy between the alleged
representations and the results obtained is the
falsity of the representations, and plaintiffs sug-
gested no other.

Kaufman J.A., who did not accept the vendors'
argument based on the confirmation of the sale,
did not deny that the purchasers became aware of
the misrepresentations long before the action was
instituted. He expressed the opinion that the delay
in bringing the action showed a great deal of
caution on the part of the purchasers:

I have cited this extract from the evidence at length
because it summarizes the Appellants' pretensions on
this point. It also explains, to a large extent, why
proceedings to annul the sale were not taken sooner, and
while it would have been better from every point of view
if the matter could have been aired within a few months
after the sale, I would not lightly deny the right of
action to a plaintiff who exercises initial caution instead
of rushing into court on the strength of suspicion and
mistrust.

The important passage from this part of Ber-
trand's testimony to which Kaufman J.A. referred
is as follows:

Il ne fait aucun doute que les achateurs se sont
rendus compte d6s la premiare ann6e que les r6sul-
tats financiers 6taient loi de correspondre aux
repr6sentations qu'on leur auraient faites. D'ail-
leurs, dans une requate pour pr6saance A la Cour
suparieure en date du 25 f6vrier 1974, appuy6e de
l'affidavit de Bertrand, les acheteurs affirmaient
que le d6ficit wa 6t6 constat6 d6s la premiare ann6e
et il s'est toujours continu6 et il se continue
toujours.

Les acheteurs pr6tendent que leur gestion a t
bonne, A tout le moins aussi bonne que celle de
leurs auteurs; selon eux, I'6cart ne s'explique pas
non plus par une variation des conditions du
march6 dans le quartier oi est situ6 l'immeuble.
De plus, comme le signale le juge Crate dans ses
motifs, les recettes brutes de l'immeuble pendant
la pariode pr6vue A l'offre d'achat du premier
d6cembre 1970 au premier mai 1971 ont 6t6 sup6-
rieures au montant garanti de $42,700.

Si l'on admet ces pr6tentions des acheteurs, la
seule explication possible de l'6cart important
entre les repr6sentations all6gu6es et les r6sultats
obtenus est la fausset6 de celles-IA; les demandeurs
n'en suggfrent d'ailleurs pas d'autre.

Le juge Kaufman, qui n'a pas retenu le moyen
de d6fense des vendeurs fond6 sur la confirmation
de la vente, ne nie pas que les acheteurs aient
acquis connaissance des fausses repr6sentations
longtemps avant l'institution de f'action. 11 exprime
l'avis que le d6lai A intenter f'action d6montre
beaucoup de prudence de la part des acheteurs:

[TRADUCTION] J'ai cit6 int6gralement cet extrait du
t6moignage parce qu'il r6sume les pr6tentions des appe-
lants sur ce point. II explique 6galement, dans une large
mesure, pourquoi l'action en annulation de la vente n'a
pas 6t6 intent6e plus t6t et, quoiqu'il eflt 6t6 pr6f6rable A
tous points de vue de d6noncer le problame dans les
quelques mois suivant la vente, je ne suis pas prat i
refuser un droit d'action A quelqu'un qui a agi avec
prudence au lieu de se pr6cipiter devant les tribunaux au
premiers souppons.

Le passage important de cette partie du t6moi-
gnage de Bertrand auquel r6f6re le juge Kaufman
est le suivant:
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[TRANSLATION] At that time, therefore, in order to
avoid repeating words, there was a search warrant and
we were able to find-I went to the Clerk of the Court
of Sessions of the Peace with Mr. Potvin the accountant,
and it was there that we discovered that instead of a net
profit of $5,000.00-in 1970 at least, during the year
that they owned it-the doctors had a deficit of around
$9,000.00.

It should be stated that during August 1973,
Bertrand laid an information for fraud against
Abel (which, from what we were told at the hear-
ing, was dismissed) in connection with the sale at
issue here. Previously, a search warrant had been
issued at Bertrand's request and the documents
relating to the management of the building while it
was owned by the vendors were seized. According
to Bertrand, it was when these documents were
examined at the office of the court, in August
1973, that the purchasers "discovered that instead
of a net profit of $5,000-in 1970 at least, during
the year that they owned it-the doctors had a
deficit of around $9,000".

It is probably true that examination of the docu-
ments that were seized provided the purchasers
with irrefutable documentary evidence of the falsi-
ty of the representations made to them by Abel,
but obtaining knowledge of a fact must not be
confused with obtaining direct proof of that fact.

The question is not whether the purchasers had
direct material evidence of the misrepresentations
but whether they knew of them. A contracting
party who knows that the representations made to
him were false but waits for direct irrefutable
proof of this falsity before seeking to have the
contract cancelled loses the right to exercise this
remedy if in the meantime his acts imply a denial
of the precariousness of his title and are not com-
patible with the intent to seek cancellation.

Kaufman J.A. appears to me to have misdirect-
ed himself as to the question to be answered. The
issue is not whether the purchasers were cautious,
but rather whether they were aware of the defect
of which they are now complaining.

Alors, A ce moment-lA, pour ne pas rapporter des
paroles, il y a eu un mandat de perquisition, et on a pu
constater, je me suis rendu au greffe des Sessions de la
Paix, avec Monsieur Potvin, le comptable, et c'est IA
qu'on a d6couvert que les m6decins, au lieu d'avoir fait
un profit net de $5,000.00, en 1970, en tout cas, pendant
I'ann6e o6 ils l'ont eu, ont fait un d6ficit autour de
$9,000.00.

11 faut dire que dans le cours du mois d'aofit
1973, Bertrand a d6pos6 contre Abel une plainte
pour fraude (qui, selon ce que l'on nous a dit A
I'audition, a 6t6 rejet6e) en rapport avec la vente
qui fait l'objet du pr6sent d6bat; ant6rieurement,
un mandat de perquisition avait 6t6 d6livr6 A la
demande de Bertrand et les documents relatifs A
l'administration de l'immeuble pendant que les
vendeurs en 6taient propri6taires avaient 6t6 saisis.
D'aprbs Bertrand, c'est lors de l'examen de ces
documents au greffe de la cour, au mois d'aofit
1973, que les acheteurs auraient <<d6couvert que les
m6decins, au lieu d'avoir fait un profit net de
$5,000, en 1970, en tout cas, pendant I'ann6e oai ils
l'ont eu, ont fait un d6ficit autour de $9,000).

Il est probablement exact que l'examen des
documents saisis a fourni aux acheteurs la preuve
documentaire irr6futable de la fausset6 des repr6-
sentations que leur aurait faites Abel, mais il ne
faut pas confondre l'acquisition de la connaissance
d'un fait avec l'acquisition de la preuve directe de
ce fait.

La question n'est pas de savoir si les acheteurs
avaient la preuve mat6rielle directe des fausses
repr6sentations mais plut6t s'ils en avaient la con-
naissance. Le contractant qui, connaissant la faus-
set6 des repr6sentations qui lui ont t faites,
attend d'en obtenir la preuve directe irr6futable
avant d'exercer son recours en annulation perd le
droit d'exercer ce recours si dans l'intervalle il pose
des actes qui comportant la n6gation de la pr6ca-
rit6 de son titre sont inconciliables avec l'intention
d'en demander I'annulation.

Le juge Kaufman m'apparait done avoir mal
pos6 le problame; il ne s'agit pas de d6cider si les
acheteurs ont t prudents ou non, mais plut6t s'ils
avaient la connaissance du vice dont ils se plai-
gnent aujourd'hui.
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In my view, the presumptions arising from the
proven facts are convincing evidence that the pur-
chasers had been aware of the misrepresentations
alleged against Abel, at least since the beginning
of 1972.

It now remains to be seen whether the purchas-
ers' conduct implied confirmation, or more specifi-
cally, whether their actions necessarily implied an
intent to rectify the defect in their consent.

There are certain acts that are incompatible
with the existence of a precarious or vitiated title.
One cannot at the same time claim to have a
voidable and a good and valid title to a property. A
person who, being aware of the defect of his title to
a property, nevertheless acts in all respects and for
several months as an absolute owner and exercises
all the rights of such an owner, demonstrates an
unambiguous intent not to avail himself of the
defect of his title.

In Lambert v. Livis Automobiles Inc. et al.9,
this Court held that an action for the cancellation
of the sale of an automobile on the ground of
misrepresentation by the vendor, was late when it
had been instituted a little more than thirteen
months after the sale. Taschereau J., speaking for
the Court, said at p. 623:
[TRANSLATION] ... Actions of this type must be
instituted within a reasonable length of time, and in the
case at bar no action was brought until more than a year
after the contract of sale was signed.

The commentator of Marchal v. ipoux
Laxenaire 10 (notes 2 and 3 at p. 162), wrote:
[TRANSLATION] "to act under a vitiated or sus-
pect deed after ascertaining the facts is clearly to
waive the right to contest it".

In the case at bar the purchasers not merely
remained silent for more than two years: after
becoming aware of the defect in their consent, they
paid the balance owing on the purchase price.
They also made full use of their rights as owners
by taking actions that went well beyond the limits
of ordinary management.

9 [1957] S.C.R. 621.
10 D.P. 78.1.162.

Les pr6somptions qui d6coulent des faits prouv6s
emportent, selon moi, la conviction que les ache-
teurs connaissaient, depuis au moins le d6but de
1972, la fausset6 des repr6sentations qu'ils repro-
chent maintenant A Abel.

11 reste maintenant A voir si la conduite des
acheteurs comporte confirmation ou plus pr6cis6-
ment si les actes qu'ils ont pos6s impliquent n6ces-
sairement l'intention de r6parer le vice dont leur
consentement serait entach6.

II est certains actes qui sont incompatibles avec
l'existence d'un titre precaire ou vici6. L'on ne
peut en m8me temps pr6tendre avoir un titre de
propri6t6 bon et valable et un titre de propri6t6
annulable; celui qui, connaissant le vice de son
titre de propri6t6, agit A tous 6gards pendant plu-
sieurs mois comme un propri6taire absolu et en
exerce tous les droits, manifeste une intention non
6quivoque de ne pas se pr6valoir du vice de son
titre.

Dans Lambert c. Livis Automobiles Inc. et
autre9 , cette Cour a jug6 tardive une action en
annulation de vente d'automobile fond6e sur les
fausses repr6sentations du vendeur qui avait 6t6
intent6e un peu plus de treize mois apris la vente;
parlant au nom de la Cour, le juge Taschereau dit
A la page 623:
... Les actions de ce genre doivent etre institu&es dans
un d6lai raisonnable, et dans le cas actuel elle ne l'a 6t6
qu'au delA d'un an aprbs que le contrat de vente fut
intervenu.

Comme I'6crivait le commentateur de l'arr6t
Marchal c. ipoux Laxenaire 10, (notes 2 et 3 A la p.
162), aagir en connaissance de cause, en vertu d'un
acte vici6 ou suspect, c'est manifestement renoncer
A l'attaquer.

Dans I'esp6ce, les acheteurs ne sont pas seule-
ment demeur6s silencieux pendant plus de deux
ans; ils ont en connaissance du vice de leur consen-
tement pay6 le solde dii sur le prix d'achat; ils se
sont 6galement pleinement pr6valus de leur droit
de propri6taires en posant des actes qui d6pas-
saient de beaucoup le cadre de ceux de la simple
administration.

9 [1957] R.C.S. 621.
10 D.P. 78. 1.162.
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As already mentioned, the sale price of Decem-
ber 29, 1970 was not all paid cash. There remained
a balance outstanding of $212,000, which the pur-
chasers undertook to pay on behalf of the vendors
to the three mortgagees who each held a mortgage
on the building that had been sold:

Le prix de vente du 29 d6cembre 1970 n'a pas
6t6, on l'a vu, entiarement pay6 comptant. Il est
demeur6 un solde de $212,000 que les acheteurs se
sont engag6s d payer A l'acquit des vendeurs aux
trois cr6anciers hypoth6caires qui d6tenaient alors
chacon une hypothbque sur l'immeuble vendu:

Creditors

Le Credit Foncier
Franco-Canadien

Dame Ernest C6t
F. G. Rouleau Inc.

Capital

S100,000.
$ 25,000.
$ 87,000.

Interest

12%
15%

8%

Over the course of 1972 the purchasers com-
pletely paid off this debt of $212,000.

The debt of $25,000 owed to Dame Ernest C6t6
was paid in May 1972 and the debts owing to F.
G. Rouleau Inc. and Cr6dit Foncier Franco-
Canadian were paid during the fall of the same
year. In the case of Rouleau the purchasers
obtained a reduction of $5,000, whereas in the case
of Cr6dit Foncier they had to pay a penalty of
$8,000 in order to be allowed to prepay the debt.

In making these three payments the purchasers
paid off the balance of the sale price which they
still owed to the vendors; they performed their
obligation under the deed of sale.

As they were paying off the mortgages due to
Cr6dit Foncier Franco-Canadien and F. G. Rou-
leau Inc., the purchasers were taking out new
mortgages on the security of the building, one for
$140,000 with Sauvegarde Compagnie d'assurance
sur la Vie and two, one for $45,000 and another
for $8,000, with Caisse Populaire Notre-Dame de
Qu6bec. In each one of the three deeds of loan and
mortgage the purchasers affirmed the validity of
their title to the property. In the deed in favour of
Sauvegarde, they stated that they owned the build-
ing outright [TRANSLATION] "by good registered
title". In each of the other two deeds in favour of
the Caisse Populaire Notre-Dame de Qubbec, they
stated that they were the absolute owners of the
building.

Cr6anciers

Le Cr6dit Foncier
Franco-Canadien

Dame Ernest C6t6
F. G. Rouleau Inc.

Capital

$100,000.
$ 25,000.
$ 87,000.

Int6rit

12%
15%

8%

Dans le cours de 1972, les acheteurs ont entibre-
ment acquitt6 le montant de cette dette de
$212,000.

La cr6ance de $25,000 due A Dame Ernest C6t6
a 6t6 payee en mai 1972, alors que les cr6ances
dues A F. G. Rouleau Inc. et A Cr6dit Foncier
Franco-Canadien ont 6t6 pay6es au cours de I'au-
tomne de la m~me ann6e; dans le cas de Rouleau,
les acheteurs ont obtenu un rabais de $5,000, alors
que dans le cas de Cr6dit Foncier, ils ont dii payer
une p6nalit6 de $8,000 pour obtenir le droit de
payer la dette avant 6ch6ance.

En effectuant ces trois paiements, les acheteurs
acquittent le solde du prix de vente dont ils 6taient
toujours les d6biteurs A l'6gard des vendeurs; ils
ex6cutent leur obligation en vertu de l'acte de
vente.

En meme temps que les acheteurs acquittent les
cr6ances hypoth6caires dues A Cr6dit Foncier
Franco-Canadien et i F. G. Rouleau Inc., ils
contractent de nouveaux emprunts hypoth6caires
sur la garantie de l'immeuble, l'un en faveur de la
Sauvegarde Compagnie d'assurance sur la Vie au
montant de $140,000 et deux en faveur de Caisse
Populaire Notre-Dame de Qu6bec aux montants
de $45,000 et de $8,000 respectivement. Dans
chacun de ces trois actes d'obligation hypoth6-
caire, les acheteurs affirment la validit6 de leur
titre de propri6t6. Dans l'acte en faveur de la
Sauvegarde, ils d6clarent que l'immeuble leur
appartient, en pleine propri6t6 apar bons titres
enregistr6s); dans chacun des deux autres actes
d'hypothbque en faveur de la Caisse Populaire
Notre-Dame de Qubbec, ils d6clarent 8tre propri6-
taires incommutables de l'immeuble.
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The purpose of this operation in favour of these
two new mortgagees was, according to Bertrand,
to reduce the cash deficit of the building by redu-
cing the amount of the payments to be made every
month or every year in repayment of the mortgage
debt.

Prior to this, during the summer, the purchasers
had decided to sell the building in view of the
unsatisfactory financial results. Initially they
asked a higher price than the one they had paid.
Only one person showed an interest, but he wished
to pay only the amount of the mortgages then on
the building, that is $187,000. The purchasers
thought the offer to be unacceptable although they
said they were prepared to accept a price lower
than their purchase price. The negotiations broke
down and the purchasers did not find another
buyer.

Finally, during the spring of 1973, the purcha-
sers converted an office space area which was
located in the building and which had been vacant
for a long time into three apartments. This was
done, at a cost of approximately $18,000, in order
to improve the profitability of the building.

The purchasers took all of these actions at a
time when, as we have seen, they were aware of
the existence of the misrepresentations of which
they are now complaining. This conduct on their
part added to their complete silence towards the
vendors clearly implied confirmation of the deed of
sale.

I am therefore of the opinion that the sale of
December 29, 1970 cannot be cancelled on the
ground of Abel's alleged misrepresentations regar-
ding the profitability of the building.

II

The second question that arises is whether the
purchasers are entitled to have the sale of Decem-
ber 29, 1970 rescinded because the building alle-
gedly failed to comply with the regulations.

The regulations in question are two provincial
regulations and one municipal by-law. One of the
provincial regulations deals with sanitation (Regu-

Cette op6ration en faveur de ces deux nouveaux
cr6anciers hypoth6caires, avait pour objet, selon
Bertrand, de r6duire le d6ficit de caisse de l'im-
meuble en diminuant le montant des paiements qui
devaient 8tre faits obligatoirement chaque mois ou
chaque ann6e au titre de remboursement de la
dette hypoth6caire.

Ant~rieurement, dans le cours de l't6, face aux
r6sultats financiers peu satisfaisants, les acheteurs
avaient d6cid6 de vendre l'immeuble. Initialement,
ils demandent un prix supbrieur A celui qu'ils ont
paye; une seule personne d6montre un int6r~t, mais
elle veut payer seulement le montant des hypoth6-
ques qui affectent alors l'immeuble, soit $187,000;
les acheteurs jugent l'offre inacceptable bien qu'ils
se disent dispos6s A accepter un prix infbrieur A
leur prix d'achat. Les n6gociations 6chouent et les
acheteurs ne trouvent pas preneur.

Enfin, au cours du printemps de 1973, les ache-
teurs transforment en trois logements un espace a
bureaux, situ6 dans l'immeuble, qui 6tait libre
depuis longtemps; c'est afin d'am6liorer la rentabi-
lit& de l'6difice que les acheteurs proc6dent A ces
modifications au cofit d'environ $18,000.

Les acheteurs posent tous ces actes alors que, on
l'a vu, ils connaissaient l'existence des fausses
repr6sentations dont ils se plaignent aujourd'hui.
Cette conduite de leur part, jointe A leur silence
complet A l'6gard des vendeurs, comporte claire-
ment confirmation de l'acte de vente.

Je suis donc d'opinion que la vente du 29 d6cem-
bre 1970 ne peut 8tre annul6e par suite des pr6ten-
dues fausses repr6sentations d'Abel sur la rentabi-
lit6 de I'immeuble.

II

La deuxibme question qui se pose est celle de
savoir si les acheteurs ont droit A la r6siliation de
la vente du 29 d6cembre 1970 parce que l'immeu-
ble ne serait pas conforme aux r6glements.

Les raglements dont il s'agit sont deux
r~glements provinciaux et un r~glement municipal.
Les raglements provinciaux ont trait, I'un A la
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lation on dwellings in general) and the other con-
cerns safety (Regulation made under the Public
Buildings Safety Act); the municipal by-law is
By-law No. 24-B concerning the construction of
buildings, which contains provisions regarding fire
protection.

The judgment of the Superior Court is silent on
the subject of the provincial regulations. As for the
municipal by-law, the trial judge was of the opin-
ion that even if there had been a breach, the
purchasers were not entitled to have the sale
rescinded because no latent defect was involved,
and in any case the action was not brought with
reasonable diligence as required by art. 1530 C.C.
The judge expressed himself as follows:

[TRANSLATION] ... They [Racicot and Couture] sold
the building in its existing state, as seen and examined
and as they themselves had received it, and the purchas-
ers stated that they were satisfied with it. Plaintiffs
visited and had time to examine what they were buying
before signing the contract. In addition, plaintiffs them-
selves occupied the building for three (3). years before
seeking to have the sale cancelled. Is this a reasonable
delay? Can it be said that there is a latent defect
because Rouleau did not comply with the Quebec City
by-laws regarding the construction, with permits
obtained fifteen (15) years and six (6) years before the
action was brought? Defendants Racicot and Couture
sold what they had in its existing state, without hiding
anything. Plaintiff Bertrand, who is a lawyer, was in a
much better position than these defendants to know
about the Quebec City by-laws or at least to find out
about them.

This case does not involve latent defects. Plaintiffs
had only to look. Nothing was hidden. Plaintiffs acted
imprudently. They need only have exercised a little
perspicacity (caveat emptor) and inquired into the histo-
ry of the building they were buying and they could
easily have determined that Rouleau had not complied
with the Quebec City by-laws, if this were the case.

In any case, the time that elapsed between the pur-
chase and the bringing of the action is surely too long
for it to be said that the redhibitory action was brought
within a reasonable length of time as required by art.
1530 of the Civil Code.

salubrit6 (Rbglement relatif A l'habitation en
g6n6ral) et I'autre A la s6curit6 (R6glement
d'application de la Loi de la sicurit dans les
idifices publics); le r~glement municipal est le
R6glement no 24-B concernant la construction des
bitisses et il comprend des dispositions relatives A
la protection contre l'incendie.

Le jugement de la Cour sup6rieure ne contient
rien au sujet des r6glements provinciaux; quant au
r6glement municipal, le juge de premiere instance
est d'avis que mime s'il y avait violation, les
acheteurs n'ont pas droit A la r6siliation de la vente
parce qu'il ne s'agit pas de vices cach6s et que de
toute fagon f'action n'a pas 6t6 intent6e avec dili-
gence raisonnable ainsi que le prescrit I'art. 1530
C.c.; il s'exprime comme suit:

... Ils [Racicot et Couture] ont vendu l'6difice dans
l'6tat dans lequel il 6tait, tel que vu et examin6 les
acheteurs s'en d6clarant satisfaits, et tel qu'ils I'avaient
eux-m~me[s] regu. Les demandeurs ont eu le loisir
d'examiner et ont visit6 ce qu'ils achetaient avant de
passer le contrat. En outre, ceux-ci ont occup6
l'immeuble eux-memes pendant prds de trois (3) ans
avant de demander l'annulation de la vente. Est-ce un
d6lai raisonnable? Peut-on dire qu'il y a d6faut cach6
parce que Rouleau ne s'6tait pas conform6 aux
r~glements de la ville de Qu6bec relatifs a la
construction, aux permis qu'il avait obtenus quinze (15)
ans et six (6) ans avant la prise de f'action? Les
d6fendeurs Racicot et Couture ont vendu ce qu'ils
avaient, dans l'6tat dans lequel c'6tait, sans rien cacher.
Le demandeur Bertrand, qui est avocat, 6tait bien plus
en mesure que ces d6fendeurs de savoir ce qu'il en 6tait
des r~glements de la ville de Qubbec ou, A tout le moins
de se renseigner A ce sujet.

11 ne s'agit pas de vices cach6s dans cette affaire. Les
demandeurs n'avaient qu'A regarder. Rien n'6tait cach6.
Les demandeurs ont agi imprudemment. Ils n'avaient
qu'A avoir un peu de perspicacit6 (caveat emptor) et A
relever I'histoire de la bAtisse dont ils faisaient I'achat et
il eiit alors 6t6 facile de r6aliser que Rouleau n'avait pas
suivi les r6glements de la ville de Qubbec, si tel est le
cas.

De toute fagon, le d6lai 6coul6 depuis l'achat jusqu'A
la prise de l'action est siirement trop long pour que l'on
puisse dire que f'action r~dhibitoire a t intent6e dans
un d6lai raisonnable conformiment A l'article 1530 du
Code civil.
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The Court of Appeal did not agree with the
Superior Court. Kaufman J.A. held that the build-
ing infringed the municipal by-laws, but he based
his opinion on part of the testimony of one Guy
Cherpillod, assistant head of the Permits division,
which actually concerned the provincial Regula-
tion on dwellings in general. Kaufman J.A. also
mentioned an information laid in the Municipal
Court of Quebec City for a breach of this by-law.
It appears clear to me therefore that, in this
passage of his reasons, Kaufman J.A. mistakenly
referred to the municipal by-law; he intended to
refer to the provincial Regulation on dwellings in
general.

Kaufman J.A. concluded that the building had a
latent defect. In his view a person who acquires a
building cannot be required to verify that it com-
plies with all applicable regulations:

It is, of course, perfectly true that the Appellants
inspected the premises. But does it follow that they are
thereby deemed to have taken cognizance of every viola-
tion of a city by-law or a provincial regulation which
may have existed? I think not.

To require a would-be purchaser to submit a property
to the minutest examination by all types of experts for
the purpose of checking out not only title and location,
but also conformity to each and every regulation which
might affect it, would be impractical, if not indeed
impossible. It would hinder commerce, delay transac-
tions endlessly and, not in the least, add greatly to the
expenses.

Surely there must be a point when a purchaser is
entitled to rely on the vendor's integrity to draw atten-
tion to such defects as cannot be seen. In short, good
faith may be presumed.

In support of his opinion Kaufman J.A. cited the
decision of the Court of Appeal in Piersanti v.
Laporte", which concerned the sale of a building
that did not meet the standards prescribed by the
Regulation on dwellings in general and by certain
municipal by-laws of the city of Montreal. In
particular, he cited a passage from the reasons of
St-Jacques J.A., which reads as follows:

" [1956] Que. Q.B. 210.

La Cour d'appel ne partage pas l'avis de la Cour
supbrieure. Le juge Kaufman dit que l'immeuble
violait les r6glements municipaux, mais il appuie
son affirmation sur une partie du t6moignage
rendu par un d6nomm6 Guy Cherpillod, assistant-
chef de la Division des permis, qui r6fare plut6t au
R6glement provincial relatif A l'habitation en
g6n6ral; le juge Kaufman mentionne 6galement
une plainte port6e devant la Cour municipale de
Quebec pour violation de ce r6glement. 11 m'appa-
raft donc clair que c'est par erreur que le juge
Kaufman, dans un passage de ses motifs, r6fare au
r6glement municipal; il vise plut6t le R~glement
provincial relatif A l'habitation en g6n6ral.

Le juge Kaufman conclut que l'immeuble 6tait
entach6 d'un vice cach6. L'on ne peut, selon lui,
imposer A l'acqu6reur d'un immeuble l'obligation
de v6rifier la conformit6 de celui-ci A tous les
r~glements qui s'y appliquent:

[TRADUCTION] Il est vrai que les appelants ont ins-
pect6 les lieux. Mais sont-ils en cons6quence cens6s avoir
d6cel6 toute contravention aux r6glements municipaux
ou provinciaux? Je ne le pense pas.

Exiger d'un acheteur 6ventuel qu'il soumette la pro-
pri6t6 A I'examen minutieux de toutes sortes d'experts
afin de v6rifier non seulement les titres de propri6t6 et
les lieux mais 6galement si tous les r6glements applica-
bles sont observ6s, est difficile, sinon impossible. Une
telle exigence nuirait au commerce, retarderait ind6fini-
ment les transactions et serait surtout trbs on6reux.

Un acheteur peut certainement, jusqu'A un certain
point, se fier A l'honnatet6 du vendeur et penser que
celui-ci attirera son attention sur les vices cach6s. Bref,
on pr6sume la bonne foi.

A I'appui de son opinion, le juge Kaufman cite
l'arrit de la Cour d'appel dans Piersanti c.
Laporte", oil il s'agissait de la vente d'un immeu-
ble qui ne rencontrait pas les normes prescrites par
le R6glement relatif A l'habitation en g6n6ral et
certains r6glements municipaux de la ville de
Montr6al; il cite notamment un passage des motifs
du juge St-Jacques of on lit ce qui suit:

" [1956] B.R. 210.
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[TRANSLATION] ... was she obliged to go to city hall to
determine whether these apartments had been put up
with the authorization of city officials? I do not think so
... I think it may be said that when plaintiff visited this
house and bought it the house had a latent defect from
the legal point of view which was the cause of the partial
eviction, and which could be avoided only by carrying
out the alterations required by the authorities of the city
of Montreal.

As for the question of the delay in bringing the
action, Kaufman J.A. found it reasonable since, in
his view, it was not until the end of August 1973
that the purchasers learned that the building pur-
chased in 1970 did not comply with the Regulation
on dwellings.

Kaufman J.A. arrived, therefore, at the follow-
ing conclusions:

4. I find that the building in question had latent defects
which rendered it unfit for the use for which it was
intended, or so diminished its usefulness that the
Appellants would not have bought it, or would not
have given so large a price, if they had known of the
defects (Art. 1522 C.C.).

5. The vendors (the Respondents Racicot and Couture)
did not know of these defects, nor were they legally
presumed to know them (Art. 1527 CC.).

6. The redhibitory action resulting from the obligation
of warranty against latent defects was brought with
reasonable diligence (Art. 1530 C.C.).

7. The Appellants are entitled to have the sale annulled
(Art. 1526 CC.) and the vendors are obliged to
restore the price and to reimburse to the buyers the
expenses caused by the sale (Art. 1528 CC.).

However, as the record did not enable him to
determine the amount of "the expenses caused by
the sale" to which he felt the purchasers were
entitled, Kaufman J.A. referred the record back to
the Superior Court for a determination of the
amount that should be paid by the vendors to the
purchasers as a result of the rescission of the sale.

The reasons of Crete J.A. were generally similar
to those of Kaufman J.A. In his view, the building
as a whole contravened the municipal by-laws and
provincial regulations; he concluded that this sit-
uation [TRANSLATION] "constituted . .. latent
defects capable of leading to at least partial evic-
tion of the building". Like Kaufman J.A. he relied

... Etait-elle tenue de se rendre A l'h6tel de ville pour
constater si ces logements avaient t am6nag6s avec
l'autorisation des officiers de la Cit6? Je ne le crois pas.
... je crois qu'on peut dire que cette maison, lorsque la
demanderesse l'a visit6e et en a fait I'achat, 6tait enta-
ch6e, au point de vue 16gal, d'un vice non apparent qui a
6t6 la cause de l'6viction partielle qui ne pouvait atre
6vit6e qu'en faisant les transformations exig6es par les
autorit6s de la Cit6 de Montr6al.

Pour ce qui est de la question du d6lai A intenter
l'action, le juge Kaufman trouve qu'il est raisonna-
ble puisque, selon lui, c'est seulement A la fin du
mois d'aofit 1973 que les acheteurs ont appris que
l'immeuble achet6 en 1970 n'6tait pas conforme au
R~glement sur l'habitation.

Le juge Kaufman en arrive donc aux conclu-
sions qu'il exprime comme suit:

[TRADUCTION]

4. Je conclus que l'6difice en question contient des
d6fauts cach6s le rendant impropre A l'usage auquel
on le destinait ou diminuant tellement son utilit6 que
les appelants ne l'auraient pas achet6 ou n'en auraient
pas donn6 si haut prix s'ils les avaient connus (Art.
1522 C.c.).

5. Les vendeurs (les intim6s Racicot et Couture) ne
connaissaient pas ces vices et ne sont pas 16galement
pr~sums les connaitre (Art. 1527 C.c.).

6. L'action r6dhibitoire r6sultant de l'obligation de
garantie A raison des vices cach6s a 6 intent6e avec
une diligence raisonnable (Art. 1530 C.c.).

7. Les appelants ont le droit de faire annuler la vente
(Art. 1526 C.c.) et les vendeurs sont tenus, envers les
acheteurs, du remboursement du prix et des frais
occasionn6s par ]a vente (Art. 1528 C.c.).

Cependant, comme le dossier ne lui permet pas
de d6terminer le montant des frais occasionn6s
par la vente auxquels les acheteurs auraient droit,
le juge Kaufman retourne le dossier A la Cour
sup6rieure pour que celle-ci 6tablisse le montant
qui doit Etre pay6 par les vendeurs aux acheteurs,
en cons6quence de la r6siliation de la vente.

Les motifs du juge Crete sont sensiblement au
mime effet que ceux du juge Kaufman. Selon lui,
l'immeuble, dans I'ensemble, contrevient aux
r6glements municipaux et provinciaux; il en tire
cette conclusion que cette situation econstituait,
. . . , des vices cach6s pouvant conduire A l'6viction
au moins partielle de l'immeuble. Comme le juge
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on Piersanti v. Laporte (ibid.). He also found that
the action was brought with reasonable diligence
and he concurred in the conclusions expressed by
Kaufman J.A.

As for Lajoie J.A., he agreed with his two
brothers.

The Court of Appeal thus held unanimously
that the building failed to comply with the provin-
cial Regulation on dwellings in general, while
CrEte and Lajoie JJ.A. expressed the opinion that
the building also infringed the municipal by-laws.
All concluded that the sale should be rescinded. it
is difficult, however, to see, from the reasons and
the case law therein referred to, whether the res-
cission was pronounced under the warranty against
eviction or the warranty against latent defects.

For Kaufman J.A. the fact that the building did
not comply with the provincial Regulation on
dwellings in general seems to be a latent defect; for
Crite J.A. it is a latent defect [TRANSLATION]
"capable of leading to at least partial eviction of
the building"; Lajoie J.A. agrees with both points
of view. Kaufman and Crite JJ.A. both relied on
Piersanti, in which St-Jacques and McDougall
JJ.A. held that. the building's failure to comply
with the provincial Regulation on dwellings in
general and with the municipal by-laws of the city
of Montreal was a latent defect and a cause for
partial eviction, while Rinfret J.A., as he then was,
wrote that what was involved was neither an
apparent nor a latent defect but rather a cause for
partial eviction. Moreover, in his reasons Kaufman
J.A. referred in a foot-note to a number of deci-
sions in which rescission was pronounced under the
warranty against eviction rather than the warranty
against latent defects.

In this Court the vendors attacked the decision
of the Court of Appeal on the following main
grounds: (a) there is no satisfactory proof that the
building failed to comply with the regulations at
the time of the sale on December 29, 1970; (b) if
the building did fail to comply with the regula-
tions, this failure did not give rise to eviction or to
a serious threat of eviction; neither did it constitute

Kaufman, il s'appuie sur I'arrit Piersanti c.
Laporte (ibidem). Il trouve 6galement que l'action
a 6t6 intent6e avec diligence raisonnable et il con-
court dans les conclusions exprim6es par le juge
Kaufman.

Pour ce qui est du juge Lajoie, il partage l'avis
de ses deux coll6gues.

La Cour d'appel est donc unanime A dire que
l'immeuble n'6tait pas conforme au R~glement
provincial sur I'habitation en g6n6ral alors que les
juges Crite et Lajoie expriment I'avis que l'im-
meuble violait aussi les r6glements municipaux.
Tous concluent A la r6siliation de la vente. II est
cependant difficile, A la lecture des motifs et de la
jurisprudence A laquelle ils rbfbrent, de voir si la
r6siliation est prononc6e en vertu de la garantie
contre l'6viction ou de la garantie contre les vices
cach6s.

Pour le juge Kaufman, la non-conformit6 de
l'immeuble au R6glement provincial sur l'habita-
tion en g6n6ral semble 8tre un vice cach6; pour le
juge Crite, c'est un vice cach6 apouvant conduire A
l'6viction au moins partielle de l'immeubleD; le juge
Lajoie partage les deux points de vue. Les juges
Kaufman et Crite s'appuient tous deux sur I'arrAt
Piersanti oa les juges St-Jacques et McDougall
ont dit que la non-conformit6 de l'immeuble au
R6glement provincial sur l'habitation en g~nbral et
A des r6glements municipaux de la ville de Mont-
r6al 6tait un vice non apparent, cause d'6viction
partielle, alors que le juge Rinfret, maintenant
juge en chef, 6crivait qu'il ne s'agissait pas d'un
vice apparent, ni d'un vice cach6, mais plut6t d'une
cause d'6viction partielle. Par ailleurs, dans ses
motifs, le juge Kaufman r~fbre en note A un cer-
tain nombre d'arr~ts o6 la r6siliation a t6 pronon-
c6e en vertu de la garantie contre l'6viction plut6t
que de la garantie contre les vices cach6s.

Devant nous, les vendeurs ont attaqu6 l'arrAt de
la Cour d'appel pour les motifs principaux sui-
vants: (a) il n'y a pas de preuve satisfaisante que
l'immeuble ait t6, lors de la vente du 29 d6cembre
1970, non conforme aux r~glements; (b) la non-
conformit6 de l'immeuble, si elle existait, n'a pas
donn6 lieu A l'6viction ou A une menace s6rieuse
d'6viction et elle ne constitue pas non plus une
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a charge on the building that would give rise to the
remedy in warranty against eviction; (c) if the
building failed to comply with the regulations, this
failure was not a latent defect within the meaning
of art. 1506 C.C.; (d) the purchasers are unable to
return the building to-the state it was in at the
time of the sale; (e) the action is late.

The vendors claim, first, that the building's
failure to comply with the regulations was not
proved because there was no criminal conviction
by the competent court, the Municipal Court of
Quebec City. This argument is without merit. We
are concerned here with a civil dispute where it
must be determined whether the vendors delivered
to the purchasers the thing that was due to them.
The basis of the remedy is not the existence of a
criminal conviction but rather the existence in the
building of the characteristics prescribed by law.
The question of whether or not the building com-
plied with the regulations was a material fact that
the civil court was competent to determine follow-
ing the rules of evidence applicable in civil matters
and which was not dependent for its existence
upon a criminal conviction.

The evidence established conclusively that at the
time of the sale on December 29, 1970, several
apartments in the building sold did not meet the
standards prescribed by the provincial Regulation
on dwellings in general. The Court of Appeal
properly concluded that the building did not
comply with this regulation.

As for the provincial Regulation concerning
public safety, suffice it to say that the only indica-
tion of a breach of this regulation as disclosed by
the evidence concerned the alterations carried out
by the purchasers themselves during the spring of
1973.

With regard to municipal By-law No. 24-B, I do
not believe, contrary to Crite and Lajoie JJ.A.,
that the evidence was sufficient to justify the
conclusion that the building failed to comply with
this regulation. It is true that Cherpillod in his
testimony stated that the building infringed a
provision of this regulation concerning fire protec-
tion. It is also clear, however, that in that part of
his testimony the witness was referring to the

charge sur l'immeuble qui donne ouverture au
recours A la garantie contre l'6viction; (c) la non-
conformit6, si elle existe, n'est pas un vice cach6 au
sens de l'art. 1506 C.c.; (d) les acheteurs sont dans
l'impossibilit6 de remettre l'immeuble dans I'6tat
oil il 6tait lors de la vente; (e) l'action est tardive.

Les vendeurs pr6tendent d'abord que la non-con-
formit6 de l'immeuble n'a pas 6t6 prouv6e parce
qu'il n'y a pas eu condamnation p6nale par le
tribunal comp6tent, la Cour municipale de
Qu6bec. Ce moyen est sans fondement. II s'agit ici
d'un litige civil oia il faut d6terminer si les ven-
deurs ont livr6 aux acheteurs la chose qui leur 6tait
due; le fondement du recours n'est pas l'existence
d'une condamnation p6nale mais plutat la pr6sence
dans l'immeuble des caract6ristiques pr6vues A la
loi. La question de savoir si l'6difice est conforme
ou non au r6glement est un fait mat6riel que le
tribunal civil est comp6tent A constater suivant les
r6gles de preuve applicables en matibre civile et
dont l'existence ne d6pend pas du prononc6 d'une
condamnation p6nale.

La preuve 6tablit de facon concluante que lors
de la vente du 29 d6cembre 1970, plusieurs loge-
ments de l'6difice vendu ne rencontraient pas les
normes prescrites par le R6glement provincial sur
l'habitation en g6n6ral; la Cour d'appel a eu raison
de conclure que l'immeuble n'6tait pas conforme A
ce raglement.

Pour ce qui est du R6glement provincial relatif A
la s6curit6 publique, il suffit de dire que la seule
indication de violation de ce r6glement r6v6l6e par
la preuve se rapporte A des transformations effec-
tubes par les acheteurs eux-mimes dans le cours
du printemps de 1973.

Quand au R6glement municipal n* 24-B, je ne
crois pas, contrairement A ce qu'indiquent les juges
Crate et Lajoie, que la preuve soit suffisante pour
permettre de conclure A la non-conformit6 de l'im-
meuble A ce r6glement. 11 est vrai que dans son
t6moignage, Cherpillod affirme que l'6dificde vio-
lerait une disposition de ce r6glement concernant
la protection contre l'incendie; mais, dans cette
partie de son t6moignage il est clair que le t6moin
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condition of the building in 1973. He said himself
that the provision that was apparently infringed
came into force in 1971. With respect, therefore, I
am unable to subscribe to the opinion of Crete and
Lajoie JJ.A. on this point and I cannot conclude
that the building failed to comply with municipal
By-law No. 24-B at the time of the sale.

The question to be decided in the case at bar is
therefore whether the sale of December 29, 1970
should be rescinded because the building that was
sold and delivered failed to comply with the stand-
ards prescribed by the provincial Regulation on
dwellings.

The purchasers submit that the vendors were
liable for this failure to comply either under the
warranty against eviction or under the warranty
against latent defects.

Whichever warranty is involved, it seems certain
to me that it could not be due unless the purchaser
were disturbed in law or in fact. Warranty against
eviction is essentially a protection against a defect
in title, which is generally due to [TRANSLATION)
"the putting forward by a third party of a legal
claim over the thing" (Gross, La notion d'obliga-
tion de garantie, p. 35); warranty against latent
defects, on the other hand, protects against any
defectiveness or unfitness of the thing that pre-
vents it from being used for the purpose for which
it was intended. In short, generally speaking, it
may be said that warranty against eviction pro-
tects against defects in the title itself, while war-
ranty against latent defects protects against inter-
ference with the enjoyment of the thing. In both
cases, however, there is an obstacle either to the
full exercise of the right of ownership or to the full
use for which the thing was intended.

In addition, this obstacle cannot give rise to
either warranty unless it existed at the time of the
sale. Whether we be concerned with eviction prop-
erly speaking, total or partial, or only with discov-
ery of encumbrances, the right relied on must
originate in a fact that is antecedent to the sale
(Planiol and Ripert, Vol. 10, 2nd ed., No. 101;

r6fre A l'6tat de l'6difice en 1973; il dit lui-mime
que la disposition r~glementaire qui serait violbe
est entr6e en vigueur en 1971. Avec respect, je ne
puis donc partager l'avis des juges CrEte et Lajoie
sur ce point et il ne m'est pas possible de conclure
que l'6difice vendu n'6tait pas, au moment de la
vente, conforme au R6glement municipal no 24-B.

Il s'agit donc dans l'espice de d6cider si la vente
du 29 d6cembre 1970 doit 8tre r6sili6e parce que
l'6difice vendu et livr6 n'6tait pas conforme aux
standards prescrits par le R6glement provincial sur
l'habitation.

Les acheteurs pr6tendent que les vendeurs sont
responsables de cette non-conformit6 soit en vertu
de la garantie contre l'6viction ou de la garantie
contre les vices cach6s.

Qu'il s'agisse d'une garantie ou de l'autre, il
m'apparait certain qu'elle ne peut 8tre due que si
l'acheteur est troubl6 en droit ou en fait. La garan-
tie contre l'6viction protege essentiellement contre
un d6faut du droit de propri6t6 qui, en g6n6ral, est
dfi A al'616vation par un tiers d'une pr6tention
juridique sur la chosev (Gross, La notion d'obliga-
tion de garantie, p. 35); la garantie contre les vices
cach6s protege, par ailleurs, contre toute d6fectuo-
sit6 ou inaptitude de la chose qui ne lui permet pas
de r6pondre A l'usage normal auquel elle 6tait
destin6e. En bref, et de fagon g6n6rale, l'on peut
dire que la garantie contre l'6viction vise les d6fec-
tuosit6s du droit de propri6t6 lui-mame, alors que
la garantie contre les d6fauts cach6s vise les attein-
tes A la jouissance de la chose. Dans un cas comme
dans l'autre, il y a cependant une entrave soit au
plein exercice du droit de propri6t6, soit A la pleine
utilisation A laquelle Ia chose 6tait destin6e.

De plus, cette entrave ne peut donner ouverture
A l'une ou l'autre des garanties que si elle existait A
la date de la vente. Qu'il s'agisse d'6viction
proprement dite, totale ou partielle, ou seulement
de d6couverte de charges, le droit invoqu6 doit
avoir son origine dans un fait ant6rieur A la vente
(Planiol et Ripert, t. 10, 2c 6d., no 101; Bessy c.
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Bessy v. Robertson '). The same is true of latent
defects: there is no ground for the warranty if the
defect is subsequent to the sale (Planiol and
Ripert, ibid., No. 131).

It has been seen that the purchasers were com-
plaining that the building sold to them did not at
that time comply with the provincial Regulation
on dwellings in general. The consequences of this
failure to comply should now be examined and this
necessarily leads to considering the extent of the
obligations imposed by the regulation and the
nature of the penalties provided thereunder.

This Regulation was adopted in 1944 (O.C. No.
479, O.G. p. 1230) by the Lieutenant Governor in
Council under the Quebec Public Health Act
(R.S.Q. 1941, c. 183, which later became the
Public Health Act, R.S.Q. 1964, c. 161); its pur-
pose was to prescribe sanitation conditions for
buildings. To this end it established certain stand-
ards to be met by any new construction and any
alteration of existing constructions. These stand-
ards concerned the proportion of the land that
might be occupied by a building, the area of
interior and exterior courts, the height of build-
ings, the size of kitchenettes, lighting, ceiling
height in rooms and so on. The regulation provides
that in a city or town a building may not be built
or altered unless plans and specifications that
comply with the requirements of the regulation be
first submitted to the municipal sanitary authority
and approved by it. Section I of the regulation
reads in part as follows:

1. General requirement:
(a) No new construction or modification of existing

construction shall be undertaken unless previously
approved by the municipal sanitary authority.

(b) Plans and specifications. In cities and towns, plans
and specifications of such construction shall con-
form to the present by-laws, and be submitted in
duplicate.

One copy of the plans and specifications, official-
ly endorsed by the proper authority, will be
returned to the owners with the authorization to
proceed with the construction.

12 S. 1914. 1.78.

Robertson12. De mime pour le vice cach6: il n'y a
pas lieu A garantie si celui-ci est postbrieur A la
vente (Planiol et Ripert, ibidem, no 131).

On a vu que les acheteurs se plaignent de ce que
l'6difice qu'on leur a vendu n'6tait pas alors con-
forme au R6glement provincial sur I'habitation en
g6n6ral; il faut maintenant pr6ciser les cons6quen-
ces de cette non-conformit6, ce qui nous ambne
n6cessairement A consid6rer la port6e des obliga-
tions impos6es par le r6glement et la nature des
sactions qui y sont pr6vues.

Ce R~glement a 6t6 adopt6 en 1944 (A.C. no
479, G.O. p. 1230) par le lieutenant-gouverneur en
conseil en vertu de la Loi de I'hygidne publique de
Qubbec (S.R.Q. 1941, chap. 183 devenue la Loi de
l'hygidne publique S.R.Q. 1964, chap. 161); il a
pour objet de prescrire les conditions de salubrit6
des 6difices. A cette fin, il 6tablit certains stan-
dards que doit rencontrer toute nouvelle construc-
tion ou toute modification d'une construction
ancienne. Ces standards ont trait A la proportion
du terrain qui peut 8tre occup6e par une construc-
tion, A la superficie des cours int6rieures et ext6-
rieures, A la hauteur des bAtiments, A la grandeur
des cuisinettes, A l'6clairage et A la hauteur des
pi6ces, etc. Le raglement pose la ragle que dans
une cit6 ou ville un 6difice ne peut 8tre construit ni
modifi6 sans que des plans et devis conformes aux
prescriptions du raglement aient d'abord 6t
soumis A l'autorit6 sanitaire municipale et approu-
v6s par elle. L'article 1 du r6glement se lit en
partie comme suit:
1. Obligation g6n6rale:
a) Aucune construction neuve ou modification de

construction existante ne peut 8tre entreprise sans
l'autorisation pr6alable de l'autorit6 sanitaire
municipale.

b) Plans et devis: Dans les cit6s et villes, les plans et
devis conformes au pr6sent raglement, doivent 8tre
d6pos6s en double exemplaire.

Une copie des plans et devis, rev6tus du visa de
l'autorit6 comp6tente, doit 8tre remise aux propri6-
taires avec l'autorisation de construire.

12 S. 1914. 1. 78.

[1979] I R.C.S. 467



468 RACICOT et al. V. BERTRAND et a!. Pratte J. [1979] 1 S.C.R.

No change shall be made in these plans and
specifications or in the work to which they refer,
without further authorization.

In addition, ss. 23, 24, 25 and 28 prohibit the
occupation or renting of buildings or parts of
buildings that fail to meet the conditions pre-
scribed therein. These sections deal with the occu-
pation of houses whose plaster is not dry, the use
of cellars as dwellings, the operation of rooming
houses and the minimum area and volume of
apartments. They are not relevant here. There is
therefore no need to consider them for the pur-
poses of the case at bar, except to note that these
are the only provisions of this regulation that
prohibit occupying or renting a building that fails
to comply.

The Regulation on dwellings thus essentially
imposes the obligation not to carry out work which
will result in the standards prescribed by the regu-
lation not being met. A breach of this obligation is
punishable by the penalty imposed by s. 29, which
reads as follows:
29. Is guilty of violation any person who infringes any
of the stipulations contained in the present chapter of
the Regulations and if found guilty, such person is liable
to a fine not exceeding twenty dollars and to an addi-
tional fine not exceeding twenty dollars per day for each
day over two during which the infraction is continued.

There is nothing in the Public Health Act or the
regulations made thereunder that permits the
public authority, whatever it may be, to have a
building demolished or prevent its operation
because it was not built according to the standards
specified in the regulation. The only penalty is the
fine imposed in s. 29, which can only be imposed
on someone found guilty of having infringed the
regulation, that is someone who did construction
work contrary to the regulation.

By the sale of December 29, 1970, the purchas-
ers undoubtedly acquired a building that did not
comply with the provincial Regulation on dwell-
ings in general, but they nevertheless acquired a
building that they could continue to operate in the
same way as their predecessors in title, as they
intended to do, without contravening the provincial
regulation or being subject to any constraint what-

Aucun changement ne peut 8tre apport6 A ces
plans et devis ou aux travaux qui s'y rapportent,
sans une nouvelle autorisation.

En outre, les art. 23, 24, 25 et 28 interdisent
l'occupation ou la location d'immeubles ou de
parties d'immeubles qui ne rencontrent pas les
conditions qui y sont prescrites; ces articles ont
trait A l'occupation des maisons dont les enduits ne
sont pas secs, A l'utilisation de caves pour fins
d'habitation, A I'exploitation de refuges de nuit et A
la superficie et au volume minima des logements;
ils ne sont pas pertinents ici; il n'y a donc pas lieu
d'en tenir compte pour les fins du pr6sent litige,
sinon pour noter que ce sont 1U les seules disposi-
tions de ce raglement qui prohibent l'occupation ou
la location d'un immeuble, non conforme.

Le R~glement sur l'habitation impose donc
essentiellement l'obligation de ne pas faire de tra-
vaux dont le r6sultat ne rencontre pas les normes
prescrites par le r6glement. La sanction de cette
obligation est la p6nalit6 impos6e par l'art. 29 qui
se lit comme suit:
29. Est coupable d'infraction toute personne qui viole
quelqu'une des dispositions contenues dans le pr6sent
chapitre des r6glements et si cette personne est trouv6e
coupable, elle est possible d'une amende n'exc6dant pas
vingt dollars et d'une amende additionnelle n'exc6dant
pas vingt dollars par jour, pour chaque jour[s] en sus de
deux, durant lesquels l'infraction se continue.

II n'y a rien dans la Loi de l'hygidne publique et
des raglements adopt6s en vertu de cette loi qui
autorise l'autorit6 publique, quelle qu'elle soit, A
faire d6molir un 6difice ou A emp&her I'exploita-
tion d'un 6difice qui serait construit contrairement
aux normes pr6vues au r6glement. La seule sanc-
tion est I'amende de l'art. 29 qui ne peut 8tre
impos6e qu'A celui qui est trouv6 coupable d'avoir
viol6 le r6glement, c'est-A-dire celui qui a fait des
travaux de construction contraires au r6glement.

Par la vente du 29 d6cembre 1970, les acheteurs
ont sans doute acquis un immeuble qui n'6tait pas
conforme au R6glement provincial sur I'habitation
en g6n6ral, mais ils ont cependant acquis un
immeuble qu'ils pouvaient continuer A exploiter de
la mime fagon que leurs auteurs, ainsi qu'ils l'en-
tendaient, sans enfreindre le r6glement provincial
ni Etre assujettis A aucune contrainte quelconque.
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ever. At the time of the sale, the fact that the
building failed to comply with the provincial
Regulation on dwellings entailed no consequence
for the purchasers or the public authority. The
latter could not prevent the building from being
occupied or have it demolished or altered; the
former could continue to operate it without com-
mitting any offence. At the time of the sale, the
construction of a building that did not comply with
the regulation was prohibited, but there was no
prohibition against occupying, renting or operating
such a building. The offence was not the occupa-
tion or operation of a building that failed to
comply, but only the construction of such a
building.

The purchasers argued that the difficulties that
they still encounter with the City of Quebec con-
cerning the operation of their building in its
present state establish a basis for their remedy in
rescission. There are two replies to this argument,
one in law and one in fact.

As far as the law is concerned, one must be
careful not to decide the present dispute in the
light of current laws rather than in the light of the
laws that were in effect at the date of the sale,
December 29, 1970. Indeed, in 1972 the Public
Health Act (R.S.Q. 1964, c. 161) was repealed by
the Public Health Protection Act (L.Q. 1972, c.
42, s. 56) and replaced by the Environment Qual-
ity Act (L.Q. 1972, c. 49). Under the Act respect-
ing protection of the environment (L.Q. 1974, c.
51), the provincial Regulation on dwellings in
general is deemed, as of the coming into force of
the Environment Quality Act, to have been passed
under that act, s. 71 of which reads as follows:

71. No one may offer for lease, lease or allow occupan-
cy of an immoveable whose condition does not comply
with the sanitary standards defined by regulation of the
Lieutenant-Governor in Council.

Section 71 thus enacted a prohibition that did
not exist at the time of the sale on December 29,
1970; what was then permitted has been prohibited
since 1972.

It is quite certain that these 1972 and 1974 acts
can have no influence on the outcome of the

Au moment de la vente, la non-conformit6 de
l'immeuble au R6glement provincial sur l'habita-
tion n'entrainait aucune cons6quence pour les
acheteurs ou l'autorit6 publique. Celle-ci ne pou-
vait empcher l'occupation de l'immeuble ni en
obtenir la modification ou la d6molition; ceux-ci
pouvaient continuer A l'exploiter sans commettre
d'infraction. Lors de la vente, il 6tait d6fendu de
construire un 6difice qui n'6tait pas conforme au
r~glement, mais il n'6tait pas d6fendu d'occuper,
de louer ou d'exploiter ce mime 6difice; l'infrac-
tion n'6tait pas d'occuper ou d'exploiter un immeu-
ble non conforme; c'6tait uniquement de le
construire.

Les acheteurs soutiennent que les difficult6s
qu'ils rencontrent toujours avec la ville de Qu6bec
au sujet de I'exploitation de leur immeuble dans
son 6tat actuel 6tablissent le bien-fond6 de leur
recours en r6siliation. Il y a A cela deux r6ponses,
une en droit et une en fait.

En ce qui a trait au droit, il faut se garder de
juger le pr6sent litige A la lumibre des lois actuelles
plut6t que de celles qui 6taient en vigueur A la date
de la vente, le 29 d6cembre 1970. En effet, en
1972, la Loi de l'hygidne publique (S.R.Q. 1964,
chap. 161) a 6t6 abrog6e par la Loi de la protec-
tion de la santd publique (L.Q. 1972, chap. 42,
art. 56) et la Loi de la qualiti de l'environnement
(L.Q. 1972, chap. 49) est entr6e en vigueur; en
vertu de la Loi concernant la protection de l'envi-
ronnement (L.Q. 1974, chap. 51), le R6glement
provincial sur l'habitation en g6n6ral est r6put6,
depuis l'entr6e en vigueur de la Loi de la qualiti
de l'environnement, 8tre adopt6 en vertu de cette
loi dont I'art. 71 se lit comme suit:
71. Nul ne peut offrir en location, louer ni permettre
l'occupation d'un immeuble dont I'6tat n'est pas con-
forme aux normes de salubrit6 d6finies par rbglement du
lieutenant-gouverneur en conseil.

Cet art. 71 6dicte donc une prohibition qui
n'existait pas lors de la vente du 29 d6cembre
1970; ce qui 6tait alors permis est d6fendu depuis
1972.

Il est bien certain que ces lois de 1972 et 1974
ne peuvent avoir aucune influence sur le sort du
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present dispute. The prohibition imposed by s. 71
did not exist in 1970; it is the result of new
legislation which, from the point of view of the
parties involved, constituted an unforeseeable
event subsequent to the sale, for which the vendors
Racicot and Couture cannot be held responsible.

With regard to the facts, the situation is now
quite different from what it was at the time of the
sale.

In the spring of 1973, the purchasers made one
of the commercial premises over into three small
apartments. The building permit, which was
applied for after the work had started, was refused
because the proposed apartments did not comply
with the requirements of the provincial Regulation
on dwellings in general, the provincial public
safety Regulation and municipal By-law 24-B.
Despite the fact that the permit was refused, the
purchasers completed the alterations and rented
the three apartments as if everything were in
order. On May 15, 1973 the assistant head of the
Permits division of Quebec City, Guy Cherpillod,
notified the purchasers in writing that he was
reporting to the Municipal Court of Quebec City
the offence they had committed by doing without a
permit work that [TRANSLATION] "did not comply
with the requirements of the municipal health
department, the fire department and the provincial
Department of Labour". The purchasers' reply to
Cherpillod stated that they intended [TRANSLA-
TION] "to submit plans in order to obtain a permit
in accordance with the regulations and to the
satisfactiort of the building inspector". The record
does not show whether this promise was kept.

On August 27, 1973, Cherpillod wrote to the
purchasers asking them [TRANSLATION] "to
please stop all occupation of the floors of the
building . . ." , because it failed to comply with
municipal and provincial health and safety
regulation.

In September 1973 the purchasers made an
office in the building for the use of the superin-
tendent; they did not apply for a building permit.
On September 21, 1973, Cherpillod wrote to the
purchasers enjoining them to stop all work
immediately. The evidence does not show whether

pr6sent litige. La prohibition qu'impose l'art. 71
n'existait pas en 1970; elle est le r6sultat d'une
intervention 16gislative qui, A l'6gard des parties en
cause, a le caractbre d'un cas fortuit post6rieur A la
vente dont les vendeurs Racicot et Couture ne
sauraient 8tre tenus responsables.

En ce qui concerne les faits, la situation est
maintenant fort diff6rente de celle qui existait A la
date de la vente.

Dans le cours du printemps 1973, les acheteurs
transforment I'un des locaux commerciaux en trois
petits logements. Le permis de construction
demand6 aprbs le d6but des travaux est refus6
parce que les logements envisag6s ne sont pas
conformes aux prescriptions du R6glement provin-
cial sur l'habitation en g6n6ral, du R6glement
provincial A la s6curit6 publique et du R6glement
municipal 24-B. Malgr6 le refus du permis, les
acheteurs terminent les transformations et louent
les trois logements comme si tout 6tait en r6gle. Le
15 mai 1973, I'assistant chef de la division des
permis de la ville de Qu6bec, Guy Cherpillod, 6crit
aux acheteurs qu'il rapporte A la Cour municipale
de Qu6bec l'infraction qu'ils ont commise en fai-
sant, sans permis, des travaux anon conformes aux
exigences du Service de la Sant6 Municipale, du
Service de la Pr6vention des Incendies et du Minis-
tare Provincial du Travail). Les acheteurs r6pon-
dent A Cherpillod qu'ils vont asoumettre des plans
pour obtenir un permis, le tout conforme aux
r6glements et A la satisfaction de l'inspecteur des
bitisses,; le dossier n'6tablit pas que l'on ait donn6
suite A cette promesse.

Le 27 aoft 1973, Cherpillod 6crit aux acheteurs
pour leur demander ade bien vouloir faire cesser
toute occupation dans les 6tages de l'6difice ... . ,
par suite de sa non-conformit6 aux r6glements
municipaux et provinciaux de s6curit6 et d'hy-
giene.

Dans le cours de septembre 1973, les acheteurs
am6nagent dans l'6difice un bureau pour I'usage
du concierge; ils ne demandent aucun permis de
construction. Le 21 septembre 1973, Cherpillod
6crit aux acheteurs pour les enjoindre de faire
cesser imm6diatement tous les travaux. La preuve
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a permit for this alteration was subsequently
issued. We know only that the work was
completed.

On September 21, 1973, a few days after the
action relevant to the present dispute was institut-
ed, Cherpillod, who had received no reply to his
formal notice of August 27, wrote to the purchas-
ers informing them that he was reporting the
offence to the Municipal Court.

On February 11, 1974, the purchasers were
charged in the Municipal Court of Quebec City
with having:
[TRANSLATION] maintained a building located at Nos.
1077, St-Jean Street and 25-27, St-Stanislas Street,
within the limits of Quebec City, which failed to comply
with the standards issued in Chapter 42 of the Public
Health Protection Act (Statutes of Quebec) regulation
No. 7, regarding dwellings in general, ss. 6, 7, 9, 10, 11
and 12, between April 10, 1973 and February 6, 1974.

The sections of the regulation referred to in the
information deal with the size and other character-
istics required of small interior courtyards, lighting
and ceiling height in the apartments, the size of
kitchens and the standards applicable to light
wells.

At the request of the purchasers the inquiry
before the Municipal Court was suspended until
final judgment in the case at bar.

This information in the Municipal Court clearly
concerned a state of facts and of law different
from that which existed at the time of the sale.
That issue between the City of Quebec and the
purchasers is not relevant to this discussion; there
is no nexus between the two matters. The evidence
showed that the alterations carried out by the
purchasers in 1973 were the source of all the
problems which the purchasers were blaming on
the vendors. Moreover, the correspondence
exchanged between Quebec City and the purchas-
ers indicates that it was the lack of compliance
resulting from the alterations made by the pur-
chasers in 1973 that the city intended to have
corrected by resorting to the powers and rights
conferred on it by the Acts passed by the Legisla-
ture in 1972 and 1974.

ne fait pas voir si un permis autorisant cette
transformation a subs6quemment 6t6 d6livr6; on
sait seulement que les travaux de transformation
ont &6.compl6t6s.

Le 21 septembre 1973, quelques jours aprbs
l'institution de l'action qui fait l'objet du pr6sent
litige, Cherpillod qui n'avait pas regu de r6ponse A
sa mise en demeure du 27 aoilt, 6crit aux acheteurs
pour les informer qu'il rapporte l'infraction A la
Cour municipale.

Le 11 f6vrier 1974, les acheteurs sont accus6s en
Cour municipale de Qu6bec d'avoir:

maintenu un 6difice situ6 aux num6ros civiques 1077 rue
St-Jean et 25-27 rue St-Stanislas, dans les limites de la
ville de Qu6bec, non conforme aux normes 6mises par le
Chapitre 42, Loi de la protection de la santi publique
(Loi du Qu6bec) r6glement No. 7, relatif A l'habitation
en g6n6ral, article 6, 7, 9, 10, 11 et 12, ce, entre le 10
avril 1973 au 6 f6vrier 1974.

Les articles du r~glement auxquels r6f6re la
plainte traitent de l'6tendue des courettes int6rieu-
res et des autres caract~ristiques qu'elles doivent
avoir; de l'6clairage et de la hauteur des logements,
de la grandeur des cuisines et des normes applica-
bles au puits de lumibre.

A la demande des acheteurs, la tenue de l'en-
quete devant la Cour municipale est suspendue
jusqu'A jugement final dans la pr6sente cause.

Cette plainte devant la Cour municipale vise
clairement un 6tat de fait et de droit diff6rent de
celui qui existait au moment de la vente; ce litige
entre la ville de Qu6bec et les acheteurs n'est pas
pertinent au d6bat, il n'y a pas de connexit6 entre
les deux affaires. La preuve fait voir que ce sont
les transformations effectubes par les acheteurs en
1973 qui sont la source de toutes les difficult6s
dont on veut faire aujourd'hui porter la responsa-
bilit6 aux vendeurs. Bien plus, la correspondance
6chang6e entre la ville de Qubbec et les acheteurs
indique que c'est la non-conformit6 r6sultant des
travaux de transformation effectu6s par les ache-
teurs en 1973 que celle-ci entend faire corriger en
utilisant les pouvoirs et les droits que lui confbrent
les lois adopt6es par la Lgislature en 1972 et
1974.
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It is true that art. 12 of Quebec City By-law No.
24-B gives the building inspector the power to
prohibit the occupation or use of a building in
which alterations contrary to the plans and specifi-
cations submitted have been made. This article
reads as follows:
When the inspector shall find that a building is in course
of erection, or repair, or modification, or shall have been
erected, repaired or modified contrary to the provisions
of the present by-law or contrary to the plans or specifi-
cations submitted to the inspector and approved by him,
or when the orders given by the inspector shall not have
been executed, the said inspector may, by a written
notice to the proprietor, tenant or occupant, or to the
person in charge or in possession of the property, forbid
the occupancy or use of the said immovable until such
modifications or changes deemed necessary by the
inspector shall have been executed, and every person so
in default shall incur the penalties prescribed by the
present by-law.

It should be noted that the penalty prescribed by
this regulation is not demolition but a fine. Noth-
ing in the record enables me to say that the City of
Quebec intended to exercise its powers under art.
12 above with regard to the "illegal" alterations
that might have been done to the building prior to
the sale of December 29, 1970.

It is true that under art. 416 of its Charter the
city could also request the demolition of work done
without authorization or contrary to the authoriza-
tion given. However, this power is prescribed six
months after the work is completed, and there is
and can be no question that the alterations as a
result of which the building failed to comply with
the provincial Regulation on dwellings were done
either by the purchasers themselves in the spring
and summer of 1973 or more than a year before
the sale of December 29, 1970.

Finally, nothing in the record could lead the
public authorities, whether provincial or munic-
ipal, to the view that the building, as it existed at
the time of the sale, constituted an unhealthy
condition sufficient to justify resorting to ss. 46 et
seq. of the Public Health Act, which provide for
the forced execution of work required to correct
the situation.

Il est vrai que l'art. 12 du R6glement no 24-B de
la ville de Qu6bec accorde A l'inspecteur des biti-
ments le pouvoir de d6fendre l'occupation ou
l'usage d'un immeuble qui aurait 6t6 modifi6 con-
trairement aux plans et devis soumis. Cet article se
lit comme suit:
Lorsque l'inspecteur constatera qu'une bltisse est en
voie de construction, de r6paration ou de modification,
ou aura 6t6 construite, r6par6e ou modifi6e, en violation
des dispositions du pr6sent r6glement ou contrairement
aux plans et devis soumis A l'inspecteur et approuv6s par
lui, ou contrairement au permis 6mis par lui, ou lorsque
des ordres donn6s par l'inspecteur n'auront pas 6t6
ex6cut6s, ledit inspecteur pourra, par un avis 6crit au
propri6taire, locataire, occupant ou personne en charge
ou en possession de l'immeuble, d6fendre l'occupation ou
l'usage dudit immeuble tant que les modifications ou
changements jug6s n6cessaires par l'inspecteur n'auront
pas 6t6 faits, et toute personne en d6faut encourra les
peines prescrites par le pr6sent r6glement.

Les peines prescrites par ce rAglement, il faut le
noter, ne sont pas la d6molition, mais plut6t
I'amende. Rien dans le dossier me permet de dire
que la ville de Quebec entend exercer les pouvoirs
que lui confbre l'art. 12 pr6cit6 A l'6gard des
transformations ((ill6gales qui auraient pu 8tre
faites A l'immeuble avant la vente du 29 d6cembre
1970.

Il est vrai que la ville peut 6galement, en vertu
de l'art. 416 de sa Charte, demander la d6molition
de travaux faits sans autorisation ou contrairement
A une autorisation donn6e. Ce pouvoir se prescrit
cependant par six mois A compter de la fin des
travaux et il n'est ni contest6 ni contestable que les
travaux de transformation qui ont rendu l'immeu-
ble non conforme au Rglement provincial sur
I'habitation ont 6t6 faits soit par les acheteurs
eux-mames dans le cours du printemps et de 1'6t6
de 1973, soit plus d'un an avant la vente du 29
d6cembre 1970.

Enfin, rien au dossier ne permet de soupponner
que l'autorit6 publique, provinciale ou municipale,
ait jug6 que I'6difice, tel qu'il existait au moment
de la vente, 6tait une cause d'insalubrit6 qui pou-
vait justifier le recours aux art. 46 et suivants de la
Loi de I'hygidne publique qui pr6voient I'ex6cution
forc6e des travaux n6cessaires pour corriger la
situation.
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In short, at the time of the sale, the building's
failure to comply, of which the purchasers are
complaining, was not a cause for eviction nor a
latent defect. The action to have the sale of
December 29, 1970 rescinded cannot therefore be
allowed, regardless of whether it is based on the
warranty against eviction or the warranty against
latent defects.

III

In this Court the purchasers submitted for the
first time that apart from any misrepresentation
their consent to the sale had been vitiated by error;
this error allegedly concerned the profitability of
the building and its failure to comply with provin-
cial regulations and municipal by-laws: the pur-
chasers thought they were buying a building that
complied with the regulations and produced net
income of at least $5,000 a year. In their view, the
error that they committed, even if it were unilater-
al and independent of any fraud, entitled them to
have the sale cancelled.

In my opinion there is no merit in this new
argument, even if it were admitted that it could be
raised this late, after the purchasers had adopted a
position in the Superior Court and the Court of
Appeal that implied the existence of a valid con-
tract in this respect. In the case at bar, if the error
regarding the profitability of the building was not
provoked by misrepresentation, it is equivalent to
lesion which, with certain exceptions that are not
applicable here, is not a cause of nullity in
contracts.

As for the error concerning the building's failure
to comply with the regulations, this cannot have
been for plaintiffs a principal consideration for
making the contract, as required by art. 992 C.C.
In fact, at the time of the sale this lack of compli-
ance entailed no troublesome consequences or con-
straints for the purchasers. In addition, the atti-
tude of the purchasers toward the City of Quebec
since the spring of 1973, particularly in connection
with the alterations they made to the building and
with its subsequent occupation, does not indicate
that compliance with the regulations applicable to
their building was a matter of importance to them.

En bref, la non-conformit6 de l'immeuble dont
se plaignent les acheteurs n'6tait, au moment de la
vente, ni une cause d'6viction, ni un vice cach6.
L'action en r6siliation de la vente du 29 d6cembre
1970 ne peut done 8tre accueillie, peu importe que
celle-ci soit fond6e sur la garantie contre l'6viction
ou sur celle des vices cach6s.

III

Pour la premiere fois, les acheteurs ont, devant
cette Cour, soumis que leur consentement A la
vente avait, ind6pendemment de toute fausse
repr6sentation, 6t6 vici6 par erreur; cette erreur
aurait port6 sur la rentabilit6 de l'immeuble et sa
non-conformit6 aux r6glements provinciaux et
municipaux: les acheteurs croyaient acheter un
immeuble conforme aux r6glements et dont les
recettes nettes 6taient d'au moins $5,000 par
ann6e. Selon eux, I'erreur qu'ils ont commise,
mime si elle est unilat6rale et ind6pendante de
tout dol, leur donne droit d'obtenir l'annulation de
la vente.

Je ne crois pas que ce nouveau moyen soit bien
fond6, mime si l'on admettait qu'il peut 8tre sou-
lev6 aussi tardivement, apr~s que les acheteurs ont
adopt6 devant la Cour sup6rieure et la Cour d'ap-
pel une position qui implique A cet 6gard I'exis-
tence d'un contrat valable. Dans l'esp6ce, I'erreur
sur la rentabilit6 de l'immeuble, si elle n'6tait pas
provoqu6e par de fausses repr6sentations, 6quivaut
A la 16sion et, sauf certaines exceptions qui ne
s'appliquent pas ici, celle-ci n'est pas une cause de
nullit6 des contrats.

Pour ce qui est de l'erreur sur la non-conformit6
de l'immeuble aux r6glements, il ne peut s'agir IA
d'une consid6ration principale qui ait engag6 les
demandeurs A faire le contrat, ainsi que le requiert
I'art. 992 C.c.; cette non-conformit6 n'entrainait,
en effet, au moment de la vente, aucune cons6-
quence ficheuse ni contrainte pour les acheteurs.
Au surplus, I'attitude des acheteurs depuis le prin-
temps de 1973 A l'6gard de la ville de Qu6bec,
notamment en ce qui a trait aux transformations
qu'ils ont effectu6es A l'immeuble et A son occupa-
tion sub6squente, ne d6montre pas qu'ils attachent
beaucoup d'importance A l'observation des r~gle-
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I would find it difficult to conclude, in the absence
of any contrary evidence, that their attitude was
different when they made their contract with the
vendors.

IV

The purchasers also sought by their action to
have the vendors and all other defendants ordered
to pay jointly a sum of $128,603.28, which the
purchasers in their factum asked to have increased
by $50,877.65. The purchasers wish to be reim-
bursed for the costs of the sale and the improve-
ments that they allegedly made to the building as
well as for the damages they claim to have suf-
fered as a result of the eviction or latent defects of
which they were the alleged victims.

The Superior Court and the Court of Appeal
both dismissed the claim for damages. In my view
they were right to do so. It would appear, first of
all, that since the purchasers were not entitled, for
the reasons stated above, to have the sale cancelled
or rescinded, they are even less entitled to dam-
ages. The confirmation of the sale is as much an
obstacle to the action for damages as it is to the
action for cancellation. In the absence of a valid
case of eviction or latent defect it is even clearer
that there can be no liability for damages.

As for the remedy against G6d6on Rouleau and
F.G. Rouleau Inc., I agree with Kaufman J.A.
when he says:

Finally, insofar as the Respondents Rouleau and F.G.
-Rouleau Inc. are concerned, I find their r6le in the
matter, vis-a-vis the Appellants, too remote, and I
would dismiss the appeal against them.

At the hearing in this Court, the purchasers
asked for leave to modify their statement of claim
by adding certain conclusions against G6d6on
Rouleau and F.G. Rouleau Inc.; as the latter were
not present or represented at the hearing, this
application obviously could not be allowed.

I would therefore allow the appeal, dismiss the
cross-appeal, set aside the decision of the Court of
Appeal and restore the judgment of the Superior

ments qui s'appliquent A leur immeuble; il me
serait difficile de conclure, en l'absence de toute
preuve contraire, que leur attitude 6tait diff6rente
lorsqu'ils ont conclu leur march6 avec les vendeurs.

IV

Les acheteurs demandent 6galement par leur
action que les vendeurs et tous les autres d6fen-
deurs soient condamn6s A leur payer solidairement
une somme de $128,603.28, que les acheteurs ont,
dans leur m6moire, demand6 d'augmenter de
$50,877.65. Les acheteurs veulent obtenir le rem-
boursement des frais de la vente, des ameliorations
qu'ils auraient apport6es A l'immeuble ainsi que
des dommages qu'ils auraient subis par suite de
l'6viction ou des vices cach6s dont ils auraient t6
les victimes.

La Cour superieure et la Cour d'appel ont toutes
deux refus6 le recours en dommages-int6rts. Je
crois qu'elles ont eu raison. 11 m'apparait d'abord
que les acheteurs, n'ayant pas droit, pour les rai-
sons que j'ai exposbes, A l'annulation ou la r6silia-
tion de la vente, ne peuvent davantage r6ussir en
dommages-int6r8ts. La confirmation de la vente
est un obstacle au recours en dommages-int6rats
comme au recours en annulation; I'absence d'une
cause valable d'6viction ou de vice cach6 ne peut
davantage donner lieu A une responsabilit6 en
dommages-int6r8ts.

Pour ce qui est du recours contre G6d6on Rou-
leau et F. G. Rouleau Inc., je suis d'accord avec le
juge Kaufman lorsqu'il dit:

[TRADUCTION] Finalement, en ce qui concerne les
intim6s Rouleau et F. G. Rouleau Inc., je considbre que
leur r61e dans cette affaire est trop indirect par rapport
aux appelants et je rejetterais I'appel A leur 6gard.

A ['audition devant cette Cour, les acheteurs ont
demand6 la permission de modifier leur d6clara-
tion en ajoutant certaines conclusions contre
G6d6on Rouleau et F. G. Rouleau Inc.; ces der-
niers n'6tant pas pr6sents ni repr6sent6s A l'audi-
tion, cette demande ne peut 6videmment 8tre
accueillie.

Je suis donc d'avis d'accueillir le pourvoi, de
rejeter le pourvoi incident, de casser l'arrt de la
Cour d'appel et de r6tablir le jugement de la Cour

474 RACICOT et al. v. BERTRAND et al. Pratte J. [1979] I S.C.R.



[1979] 1 R.C.S. RACICOT et autre C. BERTRAND et autre Le Juge Pratte

Court, which dismissed the action of the purchas-
ers, the whole with costs in all courts.

Appeal allowed and cross-appeal dismissed,
with costs:

Solicitors for Jules Racicot and Jean-Paul
Couture: Bilanger & Turgeon, Quebec.

Solicitors for Guy Bertrand and Marcel Laver-
didre: Bertrand, Ct6 & Otis, Quebec.

Solicitors for Henri Abel and Quebec Land and
Realty Inc.: St-Laurent, Monast & Ass., Quebec.

superieure qui a d6bout6 les acheteurs de leur
action, le tout avec d6pens dans toutes les cours.

Pourvoi accueilli et pourvoi incident rejeti, avec
dipens.

Procureurs de Jules Racicot et Jean-Paul Cou-
ture: Bilanger et Turgeon, Qubbec.

Procureurs de Guy Bertrand et Marcel Laver-
didre: Bertrand, C6t6 et Otis, Quibec.

Procureurs de Henri Abel et de Quebec Land
and Realty Inc.: St-Laurent, Monast et Ass.,
Quibec.
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La Cit de Hull Appellant;

and

Le Syndicat des employbs municipaux de la
Cit de Hull Inc. Respondent.

1978: October 23; 1978: December 5.

Present: Pigeon, Dickson, Beetz, Estey and Pratte J.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Labour law - Lock-out in a public service - Eight
days' notice not given to Minister by union - Acquisi-
tion of right to strike and legality of its exercise -
Labour Code, R.S.Q. 1964, c. 141, ss. 42, 43, 97, 99,
124.

Appellant, which operates a public service, ordered a
lock-out after the sixty-day time period specified in s. 46
of the Labour Code had expired, but before respondent
had given the Minister the eight days' prior notice
prescribed by s. 99. Appellant was charged before the
Labour Court with committing an offence under s. 124
for having declared a lock-out contrary to s. 97, accord-
ing to which "any lock-out is prohibited except in the
case where an association of employees has acquired the
right to strike." The Labour Court and the Superior
Court (Criminal Division) dismissed the information,
but a majority of the Court of Appeal set aside these
decisions and ordered appellant to pay a fine of $100 for
each day the lock-out lasted. Hence the appeal to this
Court.

Held: The appeal should be allowed.

Even if, as a rule, the acquisition of the right to strike
implies that such right may lawfully be exercised, this is
not so in the case of employees of a public service. When
the latter wish to go on strike, they must comply with an
additional obligation imposed on them by the legislator,
that of giving the Minister eight days' prior notice. On
the other hand, the legislator has not made the right of
lock-out subject to the same conditions. It follows that a
lock-out ceases to be prohibited under s. 97 when the
association of employees has acquired the right to strike
under s. 46, even if this association has not yet given the
eight days' notice provided for in s. 99.

Commission scolaire rigionale de Chambly v. Marier
et al., [1976] R.D.T. 129, disapproved.

La Cit6 de Hull Appelante;

et

Le Syndicat des employbs municipaux de la
Cit6 de Hull Inc. Intimi.

1978: 23 octobre; 1978: 5 d6cembre.

Pr6sents: Les juges Pigeon, Dickson, Beetz, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Droit du travail - Lock-out dans un service public
- Avis de huit jours non envoyd au ministre par le
syndicat - Acquisition et ligaliti d'exercice du droit
de grive - Code du travail, S.R.Q. 1964, chap. 141,
art. 42, 43, 97, 99, 124.

L'appelante, qui exploite un service public, a d6crt6
un lock-out aprds l'expiration du d6lai de soixante jours
pr6vu A l'art. 46 du Code du travail, mais avant que
l'intim6 n'ait donn6 au ministre l'avis pr6alable de huit
jours prescrit par I'art. 99. L'appelante a 6 accus6e
devant le Tribunal du travail d'avoir commis l'infraction
pr6vue A l'art. 124 en d6clarant un lock-out contraire-
ment A l'art. 97 selon lequel ale lock-out est interdit sauf
dans les cas o4 une association des salaribs a acquis le
droit de gr6ve,. Le Tribunal du travail et la Cour
sup6rieure (chambre criminelle) ont rejet6 la plainte
mais la Cour d'appel, majoritairement, a infirm6 ces
d6cisions et condamn6 l'appelante A $100 d'amende pour
chaque journ6e de la dur6e du lock-out. D'od le pourvoi
devant cette Cour.

Arrit: Le pourvoi doit Etre accueilli.

M~me si, r6gle g6n6rale, I'acquisition du droit de
grave se confond avec la 16galit6 de son exercice, il n'en
est pas ainsi dans le cas des salari6s A l'emploi d'un
service public. Lorsque ces derniers veulent d6clencher
une grave, ils doivent se conformer A une obligation
additionnelle qui leur a 6t6 impos6e par le 16gislateur,
soit celle de donner au ministre un avis pr6alable de huit
jours. Par contre, le 16gislateur n'a pas assujetti le droit
au lock-out aux mimes modalit6s. 11 s'ensuit que le
lock-out cesse d'etre interdit en vertu de I'art. 97 lorsque
I'association des salari6s a acquis droit A la gr6ve suivant
I'art. 46, mime si cette association n'a pas encore donn6
l'avis de huit jours pr6vu A l'art. 99.

Arr& d6sapprouv6: Commission scolaire rigionale de
Chambly c. Marier et autres, [ 1976] R.D.T. 129.
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APPEAL against a decision of the Court of
Appeal of Quebec' setting aside a judgment of the
Superior Court 2 which affirmed a decision of the
Labour Court.3

Jean-Paul Legault and Michel Dupuy, for the
appellant.

Jean-Fran(gois Munn, for the respondent.

The judgment of the Court was delivered by

PRATTE J.-This is an appeal from the majority
judgment of the Court of Appeal of the province of
Quebec (Lajoie and B61anger JJ.A.; Owen J.A.
dissenting) setting aside the judgments of the Su-
perior Court (Criminal Division) of the district of
Hull (Jacques Boucher J.) and of the Labour
Court (Victor Melangon J.) whereby appellant had
been found guilty of an offence under s. 124 of the
Labour Code for having declared a lock-out con-
trary to the provisions of s. 97 of that Code and
had been sentenced to a fine of $100 for each day
of the lock-out.

The facts are not in dispute.

Appellant was a public service within the mean-
ing of the Labour Code and respondent, which was
an association certified under that Code, repre-
sented a group of appellant's employees.

During the summer of 1974 the parties began
negotiations for the renewal of their previous col-
lective agreement, which had expired on April 30,
1974; they did not reach agreement.

On September 4, 1974, appellant gave to the
Minister of Labour and respondent a notice of
disagreement as provided in s. 42 of the Code;
pursuant to s. 43, the Minister appointed a con-
ciliation officer and instructed him to endeavour to
effect an agreement. The latter's efforts were not
successful; the parties did not submit their dispute
to arbitration.

On November 9, 1974, which was more than
sixty days after the notice of disagreement had
been given to the Minister (s. 46), appellant
declared a lock-out which lasted until December 4.

][1977] C.A. 342.
2 [1976] R.D.T. 150.
3 [1975] T.T. I 11.

POURVOI contre un arr~t de la Cour d'appel
du Qu6bec' infirmant un jugement de la Cour
sup6rieure 2 laquelle avait confirm6 une d6cision du
Tribunal du travail .

Jean-Paul Legault et Michel Dupuy, pour
l'appelante.

Jean-Frangois Munn, pour l'intime.

Lejugement de la Cour a 6t6 rendu par

LE JUGE PRATTE-L'appelante se pourvoit
contre l'arrt majoritaire de la Cour d'appel de la
province de Qu6bec (les juges Lajoie et B61anger;
le juge Owen, dissident) qui, infirmant le jugement
de la Cour sup6rieure (chambre criminelle) du
district de Hull (le juge Jacques Boucher) et celui
du Tribunal du travail (le juge Victor Melangon),
I'a trouv6e coupable d'avoir commis l'infraction
pr6vue A l'art. 124 du Code du travail en d6clarant
un lock-out contrairement aux dispositions de l'art.
97 de ce Code, et I'a condamnee A payer une
amende de $100 pour chaque journ6e de la dur6e
de ce lock-out.

Les faits ne sont pas contest6s.

L'appelante est un service public au sens du
Code du travail et I'intim6, qui est une association
accr6dit6e en vertu de ce Code, repr6sente un
groupe de salari6s de l'appelante.

Dans le cours de l'6t6 de 1974, les parties n6go-
cient entre elles en vue du renouvellement de leur
convention collective pr6c6dente expir6e depuis le
30 avril 1974; elles ne s'entendent pas.

Le 4 septembre 1974, I'appelante donne au
ministre du Travail et A l'intim6 l'avis de d6sac-
cord pr6vu A l'art. 42 du Code; suivant I'art. 43, le
ministre nomme un conciliateur qu'il charge de
tenter d'effectuer une entente. Les d6marches du
conciliateur sont infructueuses; les parties ne sou-
mettent pas leur diff6rend A l'arbitrage.

Le 9 novembre 1974, soit plus de soixante jours
apr6s que l'avis de d6saccord eut 6t6 donn6 au
ministre (art. 46), I'appelante d6clare un lock-out
qui dure jusqu'au 4 d6cembre.

'[1977] C.A. 342.
2 (1976] R.D.T. 150.

[1975] T.T. 111.
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The only issue raised by this appeal is as to
whether this lock-out was legal.

Contrary to the Labour Court and the Superior
Court, a majority of the Court of Appeal held that
this lock-out was prohibited by s. 97 of the Code:

97. Any lock-out is prohibited except in the case
where an association of employees has acquired the right
to strike.

According to a majority of the Court, the lock-
out was illegal because it was declared while
respondent was prohibited from striking by virtue
of the first paragraph of s. 99; it is a fact that
when the lock-out started, respondent had not
given the eight days' notice required under such
paragraph:

99. Strikes are prohibited to the employees of a
public service unless the association of employees con-
cerned has acquired the right to strike under section 46
and has given at least eight days' prior written notice to
the Minister of the time when it intends to have recourse
to a strike.

The majority judgment of the Court of Appeal
was based essentially on its earlier decision in
Commission scolaire rigionale de Chambly v.
Marier and Association des enseignants de Cham-
bly et al.4, where Lajoie J.A., speaking for the
Court, said the following:
[TRANSLATION] I cannot make the distinction advanced
by appellant between the conditions precedent to the
acquisition of the right to strike and those necessary for
its exercise. In my view, s. 99, notwithstanding ss. 46
and 47, suspends the acquisition of the right to strike by
an association of employees of a public service until the
association has complied with its provisions. It would be
useless to have the right to strike if it cannot be exer-
cised. When the statute says that strikes are prohibited,
there is no right to strike.

The Court of Appeal interpreted s. 97 as though
the prohibition therein contained applied where a
strike is prohibited, rather than "where an associa-
tion has not yet acquired the right to strike".

This view is erroneous. Firstly, it is contrary to
the actual wording of s. 97, which imposes the

4[1976] R.D.T. 129.

La seule question que pose ce pourvoi est celle
de la l6galit6 de ce lock-out.

Contrairement au Tribunal du travail et A la
Cour supbrieure, la Cour d'appel a jug6 majoritai-
rement que ce lock-out 6tait interdit par l'art. 97
du Code:

97. Le lock-out est interdit sauf dans le cas oO une
association de salari6s a acquis droit A la grave.

Selon la majorit6 de la Cour, le lock-out serait
ill6gal parce qu'il a 6t6 d6clar6 alors que la gr&ve
6tait interdite A l'intim6 en vertu du premier alin6a
de l'art. 99; c'est un fait que lorsque le lock-out a
6t6 d6clench6, l'intim6 n'avait pas donn6 l'avis de
huit jours pr6vu A cette disposition:

99. La grave est interdite aux salaries A I'emploi d'un
service public A moins que l'association des salari6s en
cause y ait acquis droit suivant ]'article 46 et ait donn6
par 6crit au ministre avis pr6alable d'au moins huit jours
lui indiquant le moment oi elle entend y recourir.

L'arrt majoritaire de la Cour d'appel s'appuie
essentiellement sur son arr&t ant6rieur dans Com-
mission scolaire rigionale de Chambly c. Marier
et Association des enseignants de Chambly et
autres4 , oi le juge Lajoie parlant pour la Cour
disait ce qui suit:

Je ne saurais faire la distinction que nous suggere
l'appelante entre les conditions pr6alables requises pour
I'acquisition du droit de gr6ve et celles n6cessaires A son
exercice. A mon avis, I'article 99, par d6rogation aux
articles 46 et 47, suspend l'acquisition du droit A la gr6ve
par une association d'employ6s d'un service public jus-
qu'A ce qu'elle se soit conform6e A ses prescriptions. 11
serait inutile d'avoir le droit de grave et ne pas pouvoir
I'exercer. Lorsque la loi dit que la grave est interdite,
l'on n'a pas le droit A la gr6ve.

La Cour d'appel interprite l'art. 97 comme si
l'interdiction qui y est 6nonc6e devait s'appliquer
chaque fois que la grave est interdite plut6t que
dans les cas soli une association de salari6s n'a pas
encore acquis droit A la graveo.

Cette fagon de voir est erron6e. D'abord, elle est
contraire au texte mime de l'art. 97 qui impose

' [19761 R.D.T. 129.
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prohibition "except in the case where an associa-
tion of employees has acquired the right to strike",
and not "where strikes are prohibited". Secondly,
it ignores the distinction made by the legislator
between the acquisition of the right to strike and
the conditions relating to its exercise. I readily
admit that, as a rule, the acquisition of the right to
strike implies that such right may lawfully be
exercised; this is not so however, in the case of
employees of a public service. The legislator has
imposed an additional obligation on the employees
of a public service who wish to go on strike; it is
not sufficient for them to have the right to strike,
they must also give the Minister at least eight
days' written notice of the time when they intend
to exercise their right. Section 99 indicates that, in
the case of employees of a public service, the
acquisition of the right to strike is not the only
condition necessary for its lawful exercise. The
language of the section shows clearly that in the
case of employees of a public service the Legisla-
ture made a distinction between the acquisition of
the right to strike on the one hand and the exercise
of that right on the other hand. It follows that the
acquisition of the right to strike does not always
carry with it the right to exercise it; there is no
necessary corrolation between the acquisition of
the right to strike and the cessation of the prohibi-
tion against strikes.

While the Legislature has enacted special rules
governing the right to strike in public services,
there are no similar special rules that regulate the
right of lock-out in public services; in the case of a
lock-out, there are no special conditions attaching
to the exercise of the right; contrary to what it did
in the case of strikes, the Legislature made no
distinction between the acquisition of the right to
lock-out and its exercise. No other interpretation
can be placed on ss. 97 and 46.

It was argued that the right to lock-out in a
public service should be subjected to the same
conditions as the right to strike, so as to maintain
between employers and employees in public ser-
vices the same balance that has been established
by the legislator in the private sector. This may be
so, but it is obvious that the legislator, for its own
reasons, has preferred a system where in public

I'interdiction asauf dans le cas o6 association de
salari6s a acquis droit A la grave et non pas adans
le cas o6 la gr6ve est interdite. Ensuite, elle ignore
la distinction faite par le l6gislateur entre l'acquisi-
tion du droit de gr6ve et les modalit6s pr6alables A
son exercice. Je veux bien admettre qu'en r6gle
g~nbrale l'acquisition du droit de grbve se confond
avec la 16galit6 de son exercice; il n'en est cepen-
dant pas ainsi dans le cas des salari6s A l'emploi
d'un service public. Le l6gislateur a impos6 une
obligation additionnelle aux salari6s d'un service
public qui veulent d6clencher la grave; il n'est pas
suffisant qu'ils aient acquis le droit de grave, ils
doivent de plus donner au ministre un avis 6crit
d'au moins huit jours lui indiquant le moment o6
ils entendent exercer leur droit. L'article 99 indi-
que que l'acquisition du droit de grave n'est pas,
dans le cas de salari6s A l'emploi d'un service
public, la seule condition n6cessaire A la 16galit6 de
la grave. Le texte de l'article fait ressortir claire-
ment la distinction faite par le 16gislateur dans le
cas des employ6s d'un service public entre l'acqui-
sition du droit de gr6ve d'une part et l'exercice de
ce meme droit d'autre part. II apparait d6s lors que
l'acquisition du droit de grove ne se confond pas
toujours avec la Igalit6 de l'exercice de ce m6me
droit; il n'y a pas n6cessairement 6quivalence entre
l'acquisition du droit de grave et la tomb6e de
l'interdiction prononc6e contre la gr6ve.

Par ailleurs, si le L6gislateur a r6glement6 de
fagon sp6ciale le droit de grave dans les services
publics, il n'a pas assujetti A des r6gles particuli6-
res le droit au lock-out des employeurs qui exploi-
tent des services publics; dans le cas du lock-out, il
n'a pas impos6 de modalit6s sp6ciales A l'exercice
de leur droit; il n'a pas fait, comme dans le cas de
la gr6ve, de distinction entre l'acquisition du droit
et l'exercice de ce droit. L'on ne peut interpr6ter
autrement les art. 97 et 46.

L'on a pr6tendu que le droit au lock-out dans les
services publics devait ftre assujetti aux mimes
conditions que le droit A la grave, de fagon A
maintenir entre employeurs et salari6s des services
publics le m~me 6quilibre que le l6gislateur a
6tabli dans le secteur priv6. Ceci est peut-8tre vrai,
mais il est manifeste que le 16gislateur, pour des
raisons qui lui sont propres, a pr6f6r un r6gime o6
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services the right to strike and the right to lock-out
are regulated differently. It would be difficult to
argue, for instance, that the wording of the other
provisions of s. 99 concerning injunctions could
also apply in the case of a lock-out. We must not,
under the guise of interpreting, completely distort
the meaning of a provision in order to achieve an
objective that is perhaps laudable but is contrary
to what the legislator clearly intended. I agree
with Owen J.A. when he says in his dissenting
reasons:

It can be argued that it would have been more compat-
ible with the spirit of labour legislation in general if the
legislator had provided that in public services no strike
can be declared and no lock-out can be declared unless
both a sixty days' notice and the eight days' notice have
been given. Employers and employees would then be on
an equal footing. Also it is clear that from the point of
view of the public it is immaterial whether it is deprived
of a public service by reason of a strike or by reason of a
lock-out. However this does not, in my opinion, justify
the distortion of clear and unambiguous provisions of
the Labour Code under the guise of "interpretation".

In my view, a lock-out ceases to be prohibited
under s. 97 when the association of employees has
acquired the right to strike under s. 46, even if this
association has not yet given the eight days' writ-
ten notice provided for in the last part of the first
paragraph of s. 99.

I am of the opinion that the appeal should be
allowed, the decision of the Court of Appeal set
aside and the judgments of the Superior Court and
the Labour Court restored with costs throughout.

Appeal dismissed with costs.

Solicitors for the appellant: Viau, Bilanger,
Hibert, Mailloux, Pinard, Denault & Legault,
Montreal.

Solicitors for the respondent: Doyon, Laplante
& Munn, Montreal.

dans les services publics le droit A la grave et le
droit au lock-out sont r6glement6s de fagon diff6-
rente. Qui pourrait pr6tendre par exemple que le
texte des autres dispositions de l'art. 99 relatives A
l'injonction pourraient s'appliquer 6galement en
cas de lock-out? II faut se garder, sous pr6texte
d'interpr6tation, de fausser compl6tement le sens
d'un texte dans le but d'atteindre un objectif peut-
8tre louable mais qui est contraire A celui que le
l6gislateur avait manifestement en vue. Je suis
d'accord avec le juge Owen lorsqu'il dit dans ses
motifs de dissidence:
[TRADUCTION] On peut pr6tendre qu'il aurait 6t6 plus
conforme A l'esprit de l'ensemble de la 16gislation du
travail si le 16gislateur avait pr6vu l'interdiction de
d6clarer la grave et le lock-out dans les services publics
sans donner, dans l'un et I'autre cas, I'avis de soixante
jours et l'avis de huit jours. Les employ6s et les
employeurs seraient ainsi sur un pied d'6galit6. 11 est
parfaitement 6vident, en outre, qu'il importe peu au
public de savoir s'il est priv6 d'un service public en
raison d'une gr6ve ou s'il en est priv6 par un lock-out.
Toutefois, ces consid6rations ne sauraient justifier, A
mon avis, d'alt6rer sous le couvert d'ainterpr6tations les
dispositions claires et sans 6quivoque du Code du
travail.

Selon moi, le lock-out cesse d'8tre interdit en vertu
de l'art. 97 lorsque l'association de salari6s a
acquis droit A la grave suivant l'art. 46, mime si
cette association n'a pas encore donn6 l'avis 6crit
de huit jours prevu A la dernibre partie du premier
alin6a de l'art. 99.

Je suis d'opinion que le pourvoi doit 8tre
accueilli, I'arrAt de la Cour d'appel infirm6 et les
jugements de la Cour sup6rieure et du Tribunal du
travail r6tablis, le tout avec d6pens devant toutes
les cours.

Pourvoi accueilli avec dipens.

Procureurs de l'appelante: Viau, Bilanger,
Hibert, Mailloux, Pinard, Denault & Legault,
Montrial.

Procureur de Vintimi: Doyon, Laplante &
Munn, Montrial.
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L'Industrielle, Compagnie d'Assurance sur la
Vie (Defendant) Appellant;

and

Dame Cecile Bolduc (Plaintiff) Respondent.

1978: February 22; 1978: October 3.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Insurance - Life insurance - Accidental death
during a flight - Double indemnity - Interpretation
of exception clauses - Civil Code, art. 1014.

Respondent's husband died as the result of an acci-
dent involving the airplane in which he was travelling to
demonstrate a method of fighting forest fires, and which
occurred just as he was preparing to drop certain
objects. The victim held two insurance policies, one for
$40,000 and the other for $5,000, providing for the
payment of a double indemnity in the event of acciden-
tal death. However, this double indemnity was not pay-
able if the death occurred while the insured was per-
forming any function relating to the flight. The majority
of the Court of Appeal, holding that the dropping
operation the insured was to perform was not a function
contemplated by the exception clause, reversed the judg-
ment of the Superior Court and condemned appellant to
pay respondent $45,000. Hence the appeal to this Court.

Held (Laskin C.J. and Spence, Dickson and Estey JJ.
dissenting): The appeal should be allowed.

Per Martland, Ritchie, Pigeon, Beetz and Pratte JJ.:
The trial judge found that while the insured was not
part of the crew, he was nevertheless much more than a
mere passenger aboard the airplane, and he played an
"active role" in the flight. There is no basis for discount-
ing this statement of facts, and it must therefore be said
that there was a close relationship between the flight
and the function the insured was to perform, namely
insuring the success of the demonstration which was the
reason for the flight. The function of the insured was
therefore a function "in relation to such flight" or
"relative to the said flight", and appellant is not
required to pay a double indemnity.

Per Laskin C.J. and Spence, Dickson and Estey JJ.,
dissenting: The language used in the exception clauses,
"in relation to" and "relative to", is indefinite and open
to various interpretations. In the case of ambiguity in

L'Industrielle, Compagnie d'Assurance sur la
Vie (Difenderesse) Appelante;

et

Dame C6cile Bolduc (Demanderesse) Intimie.

1978: 22 f6vrier; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Assurance - Assurance-vie - Dieds accidentel au
cours d'une envolie aerienne - Double indemniti -
Interpritation des clauses d'exclusion - Code civil,
art. 1014.

L'6poux de l'intimbe est dc6d6 des suites d'un acci-
dent d'avion A bord duquel il se trouvait pour proc6der A
la d6monstration d'une m6thode de lutte contre les feux
de forit et alors qu'il s'appr~tait A larguer certains
objets. La victime d6tenait deux polices d'assurance,
l'une de $40,000 et l'autre de $5,000, pr6voyant le
paiement d'une double indemnit6 en cas de mort acci-
dentelle. Cependant, cette double indemnit6 n'6tait pas
payable si le d6cis survenait alors que l'assur6 occupait
une fonction relative A l'envol6e. La majorit6 de la Cour
d'appel, consid6rant que l'opbration de largage que
devait effectuer l'assur6 n'6tait pas une fonction vis6e
par la clause d'exclusion, a infirm6 le jugement de la
Cour sup6rieure et condamn6 l'appelante A payer
$45,000 A l'intimbe. D'oi le pourvoi A cette Cour.

Arrit (le juge en chef Laskin et les juges Spence,
Dickson et Estey 6tant dissidents): Le pourvoi doit 8tre
accueilli.

Les juges Martland, Ritchie, Pigeon, Beetz et Pratte:
Le juge de premibre instance a conclu que si l'assur6 ne
faisait pas partie de l'6quipage, il 6tait n6anmoins, A
bord de l'avion, bien plus qu'un simple passager et qu'il
avait jou6 un trile actif- lors de l'envol6e. Rien ne nous
permettant d'6carter cet 6nonc6 de faits, l'on doit dire
qu'il existait une relation 6troite entre le vol et la
fonction que devait remplir I'assur6, soit assurer le
succ6s de la d6monstration qui 6tait la raison d'tre du
vol. La fonction de l'assur6 6tait donc une fonction ten
rapport avec une telle envol6e> ou arelative A ladite
envoler et l'appelante n'a pas A payer la double
indemnit6.

Le juge en chef Laskin et les juges Spence, Dickson et
Estey, dissidents: Les expressions employ6es dans les
clauses d'exclusion ten rapport avecb et arelative Ai sont
impr6cises et sont susceptibles de diverses interpr6ta-
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the language of an insurance policy, as here, the well-
recognized rule must be applied, reading it against the
contentions of the insurance company. Although this is a
valid ground for dismissing the appeal, appellant must
fail on the true construction of the exceptions as applied
to the facts of this case. The duties of the accused
related to an experiment in combatting forest fires, not
to aircraft flight. The fact that they were to be carried
out during the course of a flight does not make them any
less so.

APPEAL against a decision of the Court of
Appeal of Quebec ', setting aside a judgment of the
Superior Court. Appeal allowed, Laskin C.J. and
Spence, Dickson and Estey JJ. dissenting.

Robert Truchon, for the appellant.

Richard Dufour, for the respondent.

The judgment of Laskin C.J. and Spence, Dick-
son and Estey JJ. was delivered by

DICKSON J. (dissenting)-The appellant Indus-
trielle Compagnie d'Assurance sur la Vie issued
two policies of insurance on the life of Michel
Lamontagne. The face value of the policies
totalled $45,000. Double indemnity coverage was
included for which an additional premium was
paid. The Company agreed, under the double
indemnity provisions, to pay an amount equal to,
and in addition to, the face value of the policies if
the death of the assured occurred while the policies
were in force, as a result of "external, violent and
accidental'" causes. Mr. Lamontagne died as a
result of an aeroplane crash. His death occurred
from external violent and accidental causes, yet
the Company has refused to make the payment
provided for in the double indemnity provisions. It
says that it is relieved from doing so by reason of
an "Exceptions" clause contained in each of the
policies.

At the time of his death, Mr. Lamontagne was
engaged in forestry work, more specifically the
prevention and fighting of forest fires. He was a
fire-spotter, responsible for the Saguenay-Lac St.
Jean area in the Province of Quebec. As such, he

1 [19761 C.A. 459.

tions. En cas d'ambiguit6 d'un texte d'une police d'assu-
rance, comme c'est le cas en I'esp&ce, il faut appliquer la
r6gle bien connue et l'interpr6ter contrairement aux
pr6tentions de la compagnie d'assurance. Bien que ce
motif soit suffisant pour rejeter le pourvoi, le v6ritable
sens des clauses d'exclusion et leur application aux faits
en I'espbce ne permettraient pas non plus A I'appelante
d'avoir gain de cause. En effet, les fonctions de l'accus6
se rapportaient A une experience relative A la lutte
contre les feux de fort et non A l'aviation. Le fait
qu'elles devaient avoir lieu lors d'un vol n'en change pas
la nature.

POURVOI contre un arrt de la Cour d'appel
du Qu6bec' infirmant un jugement de la Cour
supbrieure. Pourvoi accueilli, le juge en chef
Laskin et les juges Spence, Dickson et Estey 6tant
dissidents.

Robert Truchon, pour l'appelante.

Richard Dufour, pour l'intim6e.

Le jugement du juge en chef Laskin et des juges
Spence, Dickson et Estey a 6t6 rendu par

LE JUGE DICKSON (dissident)-L'appelante,
l'Industrielle Compagnie d'Assurance sur la Vie, a
6mis deux polices d'assurance sur la vie de Michel
Lamontagne. Le capital nominal de ces polices
s'616ve A $45,000. Chaque contrat comporte une
clause de double indemnit6 contre paiement d'une
prime additionnelle. En vertu des clauses de double
indemnit6, la compagnie s'engage, dans le cas d'un
d6cas survenant pendant I'existence de la police et
r6sultant de causes (externes, violentes et acciden-
tellesp A payer, outre le capital nominal, un mon-
tant 6gal A celui-ci. M. Lamontagne est mort dans
un accident d'avion. Sa mort r6sulte de causes
externes, violentes et accidentelles, mais la compa-
gnie a refus6 de payer le montant pr6vu aux
clauses de double indemnit6. Elle fonde son refus
sur les clauses d'exclusion ou aExceptions, pr6vues
dans chaque police.

Avant I'accident, M. Lamontagne travaillait
dans le secteur forestier, plus pr6cis6ment, i la
pr6vention des incendies de fort et la lutte contre
ceux-ci. II 6tait responsable de la surveillance du
territoire du Saguenay-Lac St-Jean et charg6 de
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had occasion from time to time to make use of
aeroplanes, in locating fires which had been
reported and in aiding, through aerial surveillance,
ground parties engaged in actually fighting the
fires. His employer, Soci6t6 de Conservation du
Saguenay-Lac St. Jean, had entered into a con-
tract with Roberval Air Services Ltd. whereby
Roberval made light float aircraft available, as
required, for the work of the Socit6 and its
employees.

The aircraft in which Mr. Lamontagne, the
pilot, and another employee of Socit6 de Conser-
vation du Saguenay-Lac St. Jean, Roger Lalan-
cette, met their death was a small single engine
Cessna 185 capable of carrying a pilot and a
maximum of five passengers. The pilot flew the
aircraft, and acted as radio operator, navigator,
map reader and general factotum. He performed
all of what might be called the aeronautical duties.
He was the [TRANSLATION] "in sole command"
according to the evidence of Bertrand Hamel,
manager of Roberval Air Services Ltd. Mr. Hamel
was questioned as to the status of Mr. Lamontagne
on board the aircraft. Two questions and the
answers thereto were:

[TRANSLATION] Q. Did you know on what basis he
was in the aircraft?

A. On what basis?

Q. In what capacity; do you know what he was
doing?

A. Firstly, he was a passenger; secondly, he was going
to demonstrate a backfire for the staff of the
Socit6 de Conservation de Chicoutimi.

Later, the following questions were asked and
answers given by Mr. Hamel:

[TRANSLATION] Q. He was a passenger, was he not?
A. Yes, that is correct.

Q. You told Mr. Boies a moment ago that you knew
that the purpose of the flight was specifically a
sort of experiment to try out a fire-extinguishing
substance?

A. A demonstration.

The duties which Mr. Lamontagne was to perform
consisted of dropping three objects from the air-
craft during flight. The target area was a farm
near Chicoutimi. The objects consisted of (i) a

rep~rer les incendies de forit. 11 effectuait de
temps, A autre des vols d'observation afin de rep6-
rer les incendies signal6s et d'aider les 6quipes au
sol A les combattre. Son employeur, la Soci6t6 de
Conservation du Saguenay-Lac St-Jean, avait
conclu un contrat avec Roberval Air Services Ltd.
aux termes duquel Roberval mettait A la disposi-
tion de la Soci6t6 et de ses employds des hydra-
vions 16gers.

L'avion A bord duquel ont trouv6 la mort M.
Lamontagne, le pilote et Roger Lalancette, un
autre employ& de la Soci6t6 de Conservation du
Saguenay-Lac St-Jean, 6tait un petit monomoteur
Cessna 185 pouvant transporter un pilote et au
maximum cinq passagers. Le pilote de l'avion fai-
sait 6galement la radionavigation, la navigation et
la lecture des cartes. En fait, il s'occupait de toutes
les tdches dites sa6ronautiques). D'aprbs le t6moi-
gnage de Bertrand Hamel, g6rant de Roberval Air
Services Ltd., il 6tait le aseul maitre A bords.
Interrog6 sur le rble de M. Lamontagne A bord de
l'avion, M. Hamel a r6pondu ceci:

Q. Est-ce que vous saviez A quel titre il 6tait dans
l'avion?

R. A quel titre?

Q. En quelle qualit6, savez-vous qu'est-ce qu'il
faisait?

R. 11 6tait passager, premibrement; deuxidmement, il
allait faire une d6monstration d'un contre-feu pour
le personnel de la Socit6 de Conservation de
Chicoutimi.

Et plus tard voici ce qu'il a r6pondu aux questions
posees:

Q. II 6tait passager, n'est-ce pas?
R. Oui, c'est ga.

Q. Vous avez dit tant6t A M, Boies que vous saviez
que le but de l'envol6e 6tait justement une esp6ce
d'exp6rience pour exp6rimenter un couvre-feu?

R. Une d6monstration.

A bord de l'avion, M. Lamontagne 6tait charg6 de
larguer trois objets durant le vol. L'objectif 6tait
une terre proche de Chicoutimi et il devait larguer
(i) un contenant A message attach6 A un petit
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message container to which a small parachute was
attached; (ii) a container of coloured water; (iii) a
container of liquid, the purpose of which was to
start a small fire which could be controlled and
extinguished and thereby prevent the spread of
larger forest fires. This was all part of an experi-
ment being carried out by Soci6t6 de Conservation
du Saguenay-Lac St. Jean for the purpose of
improving fire fighting procedure. A ground party,
including Ralph Pitre, manager of Soci6t6 de Con-
servation du Saguenay-Lac St. Jean, was at the
drop zone. Mr. Pitre was to photograph the fall of
the three objects, and record their trajectory and
impact and the area covered by the liquid on
striking the ground. This data was to be included
in a report to be published a year or two later,
depending upon the progress made in the
experimentation. Mr. Pitre gave the following evi-
dence respecting Mr. Lamontagne's position on
board the aircraft:

[TRANSLATION] Q. Do you know whether Mr.
Lamontagne was performing any duties in that
aircraft, or whether he was employed-I will re-
phrase my question: do you know on what basis
Mr. Lamontagne was in the aircraft?

A. As an employee of the Socit6.

Q. Do you know what he was supposed to do?
A. He was supposed to drop certain objects so that I

could photograph them.

Q. What were these objects, what were they called?
A. There were three (3) of them: a message container

that he had patented, to which he had fitted a
small parachute that a woman from Chicoutimi or
Roberval had made for him, an object about a foot
and a half (1V2') in diameter; a javel water con-
tainer with a capacity of approximately a quart
containing a coloured liquid; and a container of
firebreak.

Q. What is known as a backfire?
A. It was for the purpose of starting a backfire, but

we had agreed to call it a firebreak until a better
name, or another name, was found.

Q. On the day in question, therefore, Mr. Lamon-
tagne was aboard the aircraft in order to perform
the function of dropping the three (3) objects that
you have just mentioned, that is, the message
container ...

parachute; (ii) un contenant de liquide color6; (iii)
un contenant de liquide cens6 d6clencher un petit
incendie facile d circonscrire et A 6teindre dans le
but d'empicher la propagation des gros incendies
de forit. Il s'agissait d'une expbrience men6e par la
Soci6t6 de Conservation du Saguenay-Lac St-Jean
pour am61iorer les m6thodes de lutte contre les
incendies. Une 6quipe au sol, dont le g6rant de la
Soci6t6 de Conservation du Saguenay-Lac
St-Jean, M. Ralph Pitre, attendait dans la zone de
largage. M. Pitre devait photographier la chute des
trois objets et prendre note de leur trajectoire, du
point d'impact et de I'6tendue de la zone couverte
par le liquide. Ces donn6es devaient 6tre publi6es
un ou deux ans plus tard, selon la marche des
experiences. Interrog6 sur le rble de M. Lamonta-
gne A bord de I'avion, M. Pitre a r6pondu:

Q. Savez-vous si Monsieur Lamontagne 6tait en fonc-
tion dans cet avion-ld, ou s'il 6tait employ6,-je
reprends ma question: savez-vous A quel titre
Monsieur Lamontagne 6tait dans l'avion?

R. A titre d'employ6 de la socit6.

Q. Savez-vous ce qu'il avait i faire?
R. 11 devait larguer des objets pour que je les

photographie.

Q. Ces objets-ld, c'est quoi, ga porte quel nom?
R. 11 y en avait trois (3), il y avait un contenant A

message qu'il avait patent6, sur lequel il avait
adapt6 un petit parachute qu'une dame de Chicou-
timi ou de Roberval avait manufactur6 pour lui,
une affaire A peu prbs un pied et demi (1Y2') de
diam~tre, un contenant d'eau de javel d'environ
une pinte, contenant un liquide color6, et un conte-
nant coupe-feu.

Q. Ce qu'on appelle, ga, un contre-feu?
R. Bien, c'6tait en vue de faire des contre-feux, mais

on 6tait convenu jusqu'A ce qu'on trouve un nom
plus ad6quat, ou un autre nom, d'appeler ga un
coupe-feu.

Q. Alors, Monsieur Lamontagne, cc jour-li, 6tait
dans l'avion pour accomplir cette fonction-li de
largage des trois (3) objets que vous venez de
mentionner, c'est-A-dire le contenant message . . .
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A. A container of coloured liquid and a container of
firebreak.

Q. You were on the ground to take photographs?
A. Exactly; it was for a report.

The task of Mr. Lalancette was to count aloud
from five to zero at which point Mr. Lamontagne
was to drop the containers in succession.

The aircraft crashed before anything was
accomplished. At a distance of about one-half mile
from the ground crew, the aircraft suddenly went
into a vertical dive from an altitude of two hun-
dred to three hundred feet, and struck the ground.
The pilot and his two passengers, Lamontagne and
Lalancette, lost their lives.

There is nothing in the evidence to suggest that,
prior to the crash, Mr. Lamontagne was doing
anything other than occupying a seat as a passen-
ger. He had received instruction from his employ-
er, Soci6t6 de Conservation du Saguenay-Lac St.
Jean, to drop the three articles mentioned at a
certain location. The fatal accident occurred when
the aircraft was still a considerable distance from
the target area.

With that brief review of the factual back-
ground, we come to the heart of the case. The
refusal of the appellant, Industrielle Compagnie
d'Assurance sur la Vie, to pay the double indemni-
ty benefit rests upon the "Exceptions" written into
the two policies.

In the first policy the exception reads as follows:

[TRANSLATION] Exceptions.-The Benefit shall not
apply if the death results, either directly or indirectly,
from anyone of the following causes:

4. Participating in an aeronautical operation, or par-
ticipating or attempting to participate in a flight as a
passenger or otherwise. This exception shall not apply if
the death of the insured results from a trip or flight as a
passenger aboard a licensed civilian aircraft flown by a
pilot duly licensed for such purpose, provided that the
insured does not receive any aeronautical instruction
and has no function to perform in relation to such flight.

R. Un contenant avec du liquide color6, un contenant
coupe-feu.

Q. Vous 6tiez en bas pour photographier?
R. Exactement, c'6tait en vue de faire un rapport.

M. Lalancette devait compter de cinq A z6ro A
voix haute et c'est A ce moment que M. Lamonta-
gne devait larguer les objets, un A un.

L'avion s'est 6cras6 avant qu'on ait pu faire quoi
que ce soit. Alors qu'il volait A deux ou trois cents
pieds du sol, il a soudain amorc6 un piqu6 et s'est
ecrase A environ un demi-mille de l'6quipe au sol.
Le pilote et ses deux passagers, Lamontagne et
Lalancette, ont 6t6 tu6s.

Rien dans la preuve n'indique qu'avant I'6crase-
ment, M. Lamontagne ait fait autre chose qu'8tre
un simple passager. Son employeur, la Soci6t6 de
Conservation du Saguenay-Lac St-Jean, lui avait
demand6 de larguer les trois objets A un endroit
pr6cis. L'avion 6tait encore loin de l'objectif quand
l'accident s'est produit.

Ce bref examen des faits nous amine au coeur
du litige. Le refus de l'appelante, l'Industrielle
Compagnie d'Assurance sur la Vie, de payer la
double indemnit6, est fond6 sur les ((Exceptions)
pr6vues aux deux polices.

Voici la clause d'exclusion pertinente de la pre-
mibre police:

Exceptions.-Le B6n6fice ne s'appliquera pas si la mort
de l'assur6 r6sulte, soit directement ou indirectement, de
n'importe laquelle des causes suivantes:

4. Participation i une op6ration a6ronautique, ou le fait
de faire ou de tenter de faire une envol6e a6rienne
comme passager ou autrement. La pr6sente exception ne
s'appliquera pas si la mort de l'assur6 r6sulte d'un
voyage ou d'une envol6e adrienne en qualit6 de passager
d bord d'un a6ronef civil licenci6 et conduit par un pilote
dfiment licenci6 en rapport avec telle conduite, pourvu
que l'assur6 ne regoive aucune instruction a6ronautique
et n'ait aucune fonction A remplir en rapport avec telle
envol6e.
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The exception in the second policy reads as
follows:
[TRANSLATION] Exceptions.-No amount shall be pay-
able pursuant to this endorsement if the death of the
insured results, directly or indirectly, from anyone of the
following causes:

3. Participating or attempting to participate in a flight
as a member of the crew of the aircraft or as a person
having any function relative to the said flight.

It is common ground that the aircraft and the pilot
were properly licensed and that Mr. Lamontagne
was not receiving aeronautic instruction, nor was
he a member of the crew. There was only one crew
member, the pilot. The question, therefore, to be
answered is whether, in terms of the first policy,
Mr. Lamontagne had any [TRANSLATION] "func-
tion to perform in relation to such flight" and in
terms of the second policy, whether he was a
[TRANSLATION] "person having any function rela-
tive to the said flight".

The first thing which, I think, strikes one on
reading the two exceptions is the indefinite nature
of the language used, "in relation to" and "relative
to." It is not surprising that this language has led
to the difference of judicial opinion, which has
been manifest to date, as to the proper interpreta-
tion of the exceptions. The exceptions can be read
as excluding only those who have something to do
with the flying or navigation of the aircraft, or in
other words, an aeronautical function. They can
also be given an extended meaning to exclude, in
addition, any person present in the aircraft for the
performance of some specific task, assignment, or
duty connected with the purpose of the particular
flight. The judge at trial and Kaufman J.A., in
dissent, in the Quebec Court of Appeal, favoured
the latter interpretation, concluded that Mr.
Lamontagne fell within the exceptions and denied
recovery. The majority opinion of the Quebec
Court of Appeal (Lajoie and Chouinard JJ.A.)
adopted the former interpretation, concluded the
exceptions did not apply and maintained the
action.

The fact that there is a difference of judicial
opinion does not lead inexorably to the conclusion

Et celle de la seconde police:

Exceptions.-Aucun montant n'est payable en vertu de
cet avenant si la mort de l'assur6 r6sulte, directement ou
indirectement, de l'une ou l'autre des causes suivantes:

3. Participation ou tentative de participation A une
envol6e adrienne comme membre de l'6quipage de 1'a-
ronef ou comme personne ayant une fonction quelcon-
que relative A ladite envol6e.

11 est bien 6tabli que l'avion 6tait dfiment immatri-
cul6, que le pilote avait son permis et que M.
Lamontagne ne suivait pas de cours en a6ronauti-
que et qu'il n'6tait pas non plus un membre de
I'6quipage. L'6quipage 6tait compos6 d'un seul
homme, le pilote. Il s'agit donc de d6terminer,
relativement A la premiere police, si M. Lamonta-
gne avait une afonction A remplir en rapport avec
telle envol6e, et, relativement A la seconde, s'il
6tait une personne ayant une fonction quelconque
relative A ladite envol6e.

Le lecteur ne peut manquer de noter l'impr6ci-
sion des expressions employees dans les clauses
d'exclusion, ((en rapport avecp et arelative Av. II
n'est pas surprenant que ces formulations aient
suscit6 jusqu'ici des opinions judiciaires diff6rentes
quant A l'interpr6tation de ces clauses. On peut les
interpr6ter de fagon A exclure seulement les per-
sonnes qui jouent un r6le dans la maneuvre de
l'avion ou la navigation adrienne soit, en d'autres
termes, des tAches abronautiques. On peut 6gale-
ment leur donner une signification plus large, qui
exclut aussi toute personne ayant un rble, une
fonction ou un devoir sp6cial, relativement au but
du vol. Le juge de premiere instance et le juge
Kaufman, de la Cour d'appel du Qubbec, en dissi-
dence, ont adopt6 la seconde interpr6tation; ils ont
conclu A l'application de l'exception A M. Lamon-
tagne et ont refus6 de lui accorder l'indemnit6. La
majorit6 de la Cour d'appel du Qubbec (les juges
Lajoie et Chouinard) a opt6 pour la premiere
interpr6tation, conclu que les exceptions ne s'appli-
quaient pas et accueilli l'action.

Le fait que les juges soient d'opinions divergen-
tes ne signifie pas n6cessairement que le texte est
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that language is ambiguous. The question is
whether, upon a fair reading, it can be said to be
ambiguous. I would give an affirmative answer to
that question upon studying the language here
under consideration. Having regard to the well-
recognized rule that, in the case of ambiguity in
the language of an insurance policy, the policy
should be read against the contentions of the com-
pany issuing the policy, this is in my view a classic
case in which such rule should be invoked.
Although this is a valid ground for dismissing the
appeal, it is not the only one. In my opinion, on the
true construction of the exceptions, as applied to
the facts of this case, the Assurance Company
must fail.

It seems to me that, when one is faced with
language such as [TRANSLATION] "function rela-
tive to the said flight" and [TRANSLATION] "func-
tion ... in relation to such flight," there are two
questions to be asked: (i) what are the functions
which it is alleged bring the assured within the
exceptions?; (ii) what are those functions relative
to, or "in relation to"? One must begin by identi-
fying the "function" and then determine to what
that function relates. It is putting the cart before
the horse to start with the flight and then try and
relate that back to functions.

The answer to the question of determining
"function" does not present any difficulty; in
short, to drop three containers from an aircraft
over a particular farm. In this context it is, I think,
relevant to ask "if Mr. Lamontagne had a function
or duty, to whom did he owe that duty?" The
answer, of course, is that he owed the duty to his
employer, Soci6t6 de Conservation du Saguenay-
Lac St. Jean. The functions which he was to
perform during the flight were to be carried out
upon the instructions of his employer. In no
manner was he subject to the control of Roberval
Air Services Ltd. or subject to the control of the
pilot of the aircraft. Equally, neither Roberval nor
the pilot was under his control.

Turning then to the second question, in my
opinion, with due respect to those who may be of
another view, I do not see how it can be said that
the duty of dropping three containers can be "rela-
tive to," or "in relation to" anything other than the

ambigu. II s'agit plut6t de d6terminer, apres une
lecture attentive, si l'on peut dire qu'il est ambigu.
Or, apr6s 6tude des mots employ6s, c'est ma con-
clusion. 11 s'agit A mon avis d'un cas typique
d'application de la r6gle bien connue selon laquelle
en cas d'ambiguit6 du texte d'une police d'assu-
rance, il faut l'interpr6ter contrairement aux pr6-
tentions de la compagnie 6mettrice. Bien que ce
motif suffise pour rejeter le pourvoi, ce n'est pas le
seul. A mon avis, A la lumidre du v6ritable sens des
clauses d'exclusion et de leur application aux faits
de l'espce, la compagnie d'assurance ne peut avoir
gain de cause.

L'emploi d'expressions telles que afonction quel-
conque relative A ladite envol6eD et afonction . . . en
rapport avec telle envol6eD, soulve A mon avis
deux questions: (i) quelles fonctions rendent les
clauses d'exclusion applicables A l'assur6?; (ii) aen
rapport avec quoi ou A quoi ces fonctions sont-
elles relatives? 11 faut commencer par identifier la
4fonctions et ensuite d6terminer A quoi elle se
rapporte. Commencer par le vol et tenter ensuite
d'y rattacher les fonctions, c'est mettre la charrue
avant les bceufs.

La d6termination de la afonctions ne pr6sente
aucune difficult6; en bref, il s'agissait de larguer
les trois contenants au-dessus d'une terre donn6e.
Dans ce contexte, il 6tait, A mon avis, pertinent de
se demander asi M. Lamontagne avait une tdche
ou un r6le particulier, de qui relevait-il? La
r6ponse est 6vidente; il relevait de son employeur,
la Soci6t6 de Conservation du Saguenay-Lac
St-Jean. II devait ex6cuter durant le vol les tAches
dont il 6tait charg6 conform6ment aux directives
de son employeur. 11 n'6tait aucunement sous la
direction de Roberval Air Services Ltd., ni sous
celle du pilote de l'avion et l'inverse est 6galement
vrai.

Quant A la deuxibme question, et avec 6gards
pour ceux qui sont d'un avis contraire, je ne vois
pas comment le largage de trois contenants pour-
rait 8tre arelatif Ai ou cen rapport avec autre
chose que la d6monstration ou l'exp6rience en
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demonstration or experiment which was being car-
ried out at the time. That demonstration was
directed toward, and related solely to, improve-
ment of fire prevention measures in forested areas.
It had nothing whatever to do with aircraft, or the
flight of aircraft, even though an aircraft was
utilized as a means of transport. The duties which
Mr. Lamontagne was to perform were forestry-ori-
ented, not flight-oriented, and the fact that they
were to be carried out during the course of a flight
does not, in my opinion, make them any less so.

It is contended, with respect to the exception in
the second policy, that the words [TRANSLATION]
"as a person having any function relative to the
said flight" must be given some meaning and must
embrace duties other than or beyond those per-
formed by a [TRANSLATION] "member of the
crew". That is true, but I do not think it concludes
the matter in favour of the appellant Company. It
is not difficult to think of persons who might be on
board an aircraft with duties to perform thereon
and yet not be members of the crew. I take, for
example, a check pilot, an aero engine mechanic, a
flight engineer, a student pilot, a Ministry of
Transport inspector, an employee of an aero
engine overhaul or airframe overhaul firm. Each of
these would be a "person having any function
relative to the said flight", but none would be a
"member of the crew".

In summary, I would dismiss this appeal for two
reasons. First, the duties which Mr. Lamontagne
was to perform related to an experiment in com-
batting forest fires, not to aircraft flight. Secondly,
the imprecision of language and the doubt thereby
occasioned, together with the onus upon the appel-
lant Company to establish that the exceptions
apply, must lead one, I think, to resolve the matter
against the author of the policies, the appellant
Company.

I would dismiss the appeal with costs.

The judgment of Martland, Ritchie, Pigeon,
Beetz and Pratte JJ. was delivered by

PRATTE J.-Appellant is appealing from the
majority decision of the Court of Appeal of the
Province of Quebec, reversing the judgment of the

cours. La d6monstration visait uniquement A am6-
liorer les mesures de pr6vention des incendies de
for6t et 6tait seulement relative A cela. Elle n'avait
rien A voir avec l'avion ni le vol, meme si on a eu
recours A ce moyen de transport. Les fonctions de
M. Lamontagne relevaient du domaine forestier et
non du domaine a6rien et, A mon avis, le fait
qu'elles devaient avoir lieu lors d'un vol n'en
change pas la nature.

On a pr6tendu, au sujet de la deuxiAme police,
qu'on devait donner un sens A l'expression comme
personne ayant une fonction quelconque relative A
ladite envol6e et l'interpr6ter de fagon A viser des
fonctions autres que celles accomplies par un
membre de l'6quipage. C'est juste, mais je ne

pense pas que cette interpr6tation soit favorable A
la compagnie appelante. On peut facilement ima-
giner que certaines personnes soient A bord d'un
avion pour accomplir des tdches sans toutefois
faire partie de l'6quipage. Je pense par exemple A
un instructeur de vol, un ing6nieur en a6ronauti-
que, un mecanicien naviguant, un 616ve-pilote, un
inspecteur du ministbre des Transports, un
employ& d'une firme sp6cialis6e dans la r6paration
des moteurs ou des coques d'avions. Chacun d'eux
est une upersonne ayant une fonction quelconque
relative A ladite envol6en, mais aucun n'est
amembre de l'6quipages.

Je suis donc d'avis de rejeter le pourvoi pour
deux motifs. Premibrement, les fonctions de M.
Lamontagne se rapportent A une exp6rience rela-
tive A la lutte contre les incendies de for~ts et non A
l'aviation. Deuxibmement, vu l'impr6cision du
texte et l'incertitude qui en r6sulte et le fait qu'il
incombe A la compagnie appelante d'6tablir que les
clauses d'exclusion s'appliquent, il faut, je crois,
trancher le litige contre l'auteur des polices, la
compagnie appelante.

Je suis d'avis de rejeter le pourvoi avec d6pens.

Le jugement des juges Martland, Ritchie,
Pigeon, Beetz et Pratte a 6t6 rendu par

LE JUGE PRATTE-L'appelante se pourvoit
contre l'arrat majoritaire de la Cour d'appel de la
province de Qubbec qui, infirmant le jugement de
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Superior Court and condemning it to pay the sum
of $45,000 to respondent pursuant to an endorse-
ment to two insurance policies for a face value of
$5,000 and $40,000 respectively, issued by appel-
lant on the life of respondent's husband, Michel
Lamontagne (the insured), and providing for the
payment of a double indemnity in the event the
insured should die accidentally.

The insured died on August 24, 1973, as a result
of injuries sustained in the crash, on August 21,
1973, of a small Cessna 185 airplane in which he
was travelling with the pilot and one Lalancette,
both of whom also died in the accident.

The purpose of the flight was to enable the
insured to demonstrate a method of fighting forest
fires which he was in the process of perfecting. He
was to drop three objects and Lalancette was to
carry out an agreed count down with the observers
on the ground responsible for photographing the
operation, while the pilot alone was in charge of
flying the aircraft and operating the radio equip-
ment on board. The airplane crashed after flying
over once and when it was approaching the place
where the insured was to drop the first object.

Appellant claims that it does not owe the double
indemnity benefit because of an exception provi-
sion contained in each of the two endorsements
and whereby this benefit is not payable if the
insured had to perform a function concerning the
flight that caused his death. It is admitted that in
all other respects the death occurred in the circum-
stances specified in each of the policies for the
payment of the double indemnity.

The exception clause contained in the first
policy reads in part as follows:
[TRANSLATION] Exceptions.-The Benefit shall not
apply if the death results, either directly or indirectly,
from anyone of the following causes:

4. Participating in an aeronautical operation, or par-
ticipating or attempting to participate in a flight as a
passenger or otherwise. This exception shall not apply if
the death of the insured results from a trip or flight as a
passenger aboard a licensed civilian aircraft flown by a
pilot duly licensed for such purpose, provided that the

la Cour sup6rieure, la condamne A payer la somme
de $45,000 A l'intim6e en vertu d'un avenant
annexe A deux polices d'assurance d'un montant
nominal de $5,000 et $40,000 respectivement
6mises par l'appelante sur la vie du mari de I'inti-
m6e, Michel Lamontagne, (l'assur6) et pr6voyant
le paiement d'une double indemnit6 au cas de mort
accidentelle de l'assur6.

L'assur6 est dc6d le 24 aofit 1973 A la suite de
blessures subies lors de l'6crasement, le 21 aofit
1973, du petit avion du type Cessna 185 A bord
duquel il se trouvait en compagnie du pilote et
d'un nomm6 Lalancette qui ont 6galement trouv6
la mort dans l'accident.

Le vol avait pour but de permettre A l'assur6 de
proc6der A la d6monstration d'une m6thode de
lutte contre les feux de forit qu'il 6tait en voie de
perfectionner. II devait larguer trois objets et
Lalancette devait proc6der A un d6compte convenu
avec les observateurs au sol qui 6taient charg6s de
photographier l'op6ration alors que le pilote 6tait
le seul A s'occuper de la manaeuvre de I'appareil et
de l'op6ration de l'6quipement de radio qui s'y
trouvait. L'avion s'est 6cras6 aprbs avoir fait une
premiere passe et alors qu'il s'approchait de l'en-
droit ofi l'assur6 devait larguer le premier objet.

L'appelante pr6tend qu'elle ne doit pas le b6n6-
fice de double indemnit6 parce que, aux termes
d'une clause d'exclusion contenue A chacun des
deux avenants, ce b6n6fice n'est pas payable si
I'assur6 devait remplir une fonction concernant le
vol qui a entrain6 sa mort. Il est acquis que, pour
le reste, le d6chs est survenu dans les conditions
pr6vues A chacune des polices pour le paiement de
la double indemnit6.

La clause d'exclusion stipul6e A la premiere
police si lit en partie comme suit:
Exceptions.-Le B6n6fice ne s'appliquera pas si le d6chs
r6sulte, soit directement ou indirectement, de n'importe
laquelle des causes suivantes:

4. Participation A une op6ration a6ronautique, ou le fait
de faire ou de tenter de faire une envol6e a6rienne
comme passager ou autrement. La pr6sente exception ne
s'appliquera pas si la mort de I'assur6 r6sulte d'un
voyage ou d'une envol6e a6rienne en qualit6 de passager
A bord d'un a6ronef civil licenci6 et conduit par un pilote
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insured does not receive any aeronautical instruction
and has no function to perform in relation to such flight.

The exception clause contained in the second
policy reads in part as follows:

[TRANSLATION] Exceptions.-No amount shall be pay-
able pursuant to this endorsement if the death of the
insured results, directly or indirectly, from anyone of the
following causes:

3. Participating or attempting to participate in a flight
as a member of the crew of the aircraft or as a person
having any function relative to the said flight.

The whole issue between the parties is therefore
as to whether the dropping operation which the
insured had to carry out during the flight was
under the terms of the first policy a "function to
perform in relation to such flight", and under the
terms of the second policy a "function relative to
the said flight".

The majority of the Court of Appeal was of the
view that the function the insured had to perform
was not one of those contemplated by the two
exception clauses. According to Chouinard J.A.
this was not "a function related to the operation of
the aircraft", but rather "a function performed on
the occasion of a flight".

Lajoie J.A. expressed the same idea in the fol-
lowing terms:

[TRANSLATION] Although it is true that the purpose
of the flight during which the crash occurred which
caused Lamontagne's death was to enable the victim to
demonstrate methods for fighting forest fires, I do not
find anything in the evidence to indicate that Lamon-
tagne participated in any way in the operation of the
aircraft or had any aeronautical function in connection
with this flight directly in relation to the control or
command of the aircraft.

Kaufman J.A., on the other hand, did not share
the view of his brother judges:

I do not share my colleague's conclusions that Mr.
Lamontagne's functions aboard the ill-fated aircraft did
not fall within the exceptions set out in the contract of
insurance.

diiment licenci6 en rapport avec telle conduite, pourvu
que l'assur6 ne regoive aucune instruction abronautique
et n'ait aucune fonction A remplir en rapport avec telle
envol6e.

La clause d'exclusion stipul6e A la deuxibme
police se lit en partie comme suit:
Exceptions.-Aucun montant n'est payable en vertu de
cet avenant si la mort de l'assur6 r6sulte, directement ou
indirectement, de l'une ou l'autre des causes suivantes:

3. Participation ou tentative de participation A une
envol6e adrienne comme membre de l'6quipage de l'a&
ronef ou comme personne ayant une fonction quelcon-
que relative A ladite envolbe.

Tout le litige entre les parties se r6sume done A
la question de savoir si l'op6ration de largage que
devait effectuer l'assur6 au cours du vol 6tait selon
les termes de la premiere police une (fonction A
remplir en rapport avec telle envol6e> et selon les
termes de la deuxiame police une a(fonction quel-
conque relative A ladite envol6e>.

La Cour d'appel dans un arr~t majoritaire a
jug6 que la fonction que devait remplir l'assur6
n'6tait pas l'une de celles vis6es par les deux
clauses d'exclusion. Selon le juge Chouinard, ce
n'6tait pas aune fonction qui se rapporte A l'op~ra-
tion ou au fonctionnement de l'appareil, mais
plut6t dune fonction exerc6e A l'occasion d'un volo.

Pour sa part le juge Lajoie exprime la m6me
ide dans les termes suivants:

S'il est vrai que le vol de l'avion au cours duquel
survint la chute qui causa la mort de Lamontagne avait
pour raison de permettre A la victime de faire une
d6monstration de proc6d6s pour combattre les feux de
foret, je ne trouve rien dans la preuve qui indique que
Lamontagne ait, de quelque fagon, particip6 A l'op6ra-
tion de l'abronef, ait eu quelque fonction a6ronautique
en rapport avec ce vol, directement avec la commande
ou la manoeuvre de l'appareil.

Par ailleurs le juge Kaufman ne partage pas
l'avis de ses colligues:

[TRADUCTION] Je ne partage pas l'avis de mon coll-
gue selon lequel les fonctions de M. Lamontagne A bord
de l'abronef ne tombaient pas sous le coup des exclusions
stipul6es dans la police d'assurance.
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It seems to me that even though he did not exercise
direct control of the flight, which was the pilot's pre-
rogative, he nevertheless was a person "ayant une fonc-
tion quelconque relative A ladite envol6e".

With respect I think that the views of the
majority of the Court of Appeal are erroneous.

It is well-known that the provisions of a contract
must be interpreted one by the other in order that,
given the normal meaning of the words used, each
has a meaning. The meaning of the words "func-
tion to perform in relation to such flight" in the
first policy and "any function relative to the said
flight" in the second policy should not be sought in
the abstract without taking into account the con-
text in which each of these phrases was used.

As regards the first policy it appears from the
exception clause that the double indemnity benefit
is payable if the insured was a passenger aboard
the flight and if he had no function to perform in
connection with this flight. These are two-specific
and distinct conditions. Under the first condition
the insured must be a passenger.

According to Robert (Dictionnaire alphabiique
et analogique de la langue frangaise) a passenger
is a person who is not a member of the crew and
who is carried on board a ship or an airplane.
Again according to Robert, the crew of an airplane
means all the persons who are responsible for
operating the aircraft, and includes in the case of a
transport airplane the service personnel.

The first condition is thus that the insured must
not be part of the crew, or in other words must not
be one of the persons responsible for operating the
airplane.

The second condition is clearly distinct from the
first: "provided that [he] . . . has no function to
perform in relation to such flight"; the functions
contemplated by this second condition must neces-
sarily be different from those connected with the
operation of the aircraft, which are dealt with in
the first condition. The second condition cannot be
but a repetition in different terms of what is

A mon avis, meme s'il ne contrblait pas directement le
vol, puisque c'6tait la fonction du pilote, il 6tait naan-
moins une personne cayant une fonction quelconque
relative A ladite envole.

Avec respect, je crois que l'interpr6tation rete-
nue par la majorit6 de la Cour d'appel est erron6e.

Chacun sait que les dispositions d'un contrat
doivent s'interpr6ter les unes par les autres de
fagon que, compte tenu du sens normal des mots
employ6s, chacune ait un sens. L'on ne saurait
donc rechercher dans l'abstrait la signification des
mots ufonction A remplir en rapport avec telle
envol6en dans la premiere police et, dans la
deuxiame police, fonction quelconque relative A
ladite envol6en, sans tenir compte du contexte oi
ces membres de phrases ont l'un et I'autre 6
utilis6s.

En ce qui a trait a la premiere police il ressort
de la clause d'exclusion que le b6n6fice de double
indemnit6 sera payable si l'assur6 &tait passager a
bord du vol et s'il n'avait aucune fonction A rem-
plir concernant ce vol. II y a donc IA deux condi-
tions pr6cises et distinctes. En vertu de la premiere
condition l'assur6 doit 6tre passager.

Selon Robert (Dictionnaire alphabtique et
analogique de la languefrangaise), le passager est
celui qui ne fait pas partie de l'6quipage et qui est
transport6 A bord d'un navire ou d'un avion. Et
toujour selon Robert, I'6quipage d'un avion s'en-
tend de l'ensemble des personnes qui assurent la
maneuvre de l'appareil et comprend dans le cas
d'un avion de transport le personnel affect6 au
service.

La premiere condition est donc A l'effet que
l'assur6 ne doit pas faire partie de l'6quipage ou en
d'autres mots ne pas &re l'une des personnes qui
assurent la manoeuvre de l'avion.

La deuxibme condition est nettement distincte
de la premiere: apourvu [qu'il] ... n'ait aucune
fonction A remplir en rapport avec telle envol6e;
les fonctions visees par cette deuxibme condition
doivent n6cessairement 8tre autres que celles rela-
tives A la manoeuvre de l'appareil qui, elles, font
l'objet de la premiere. L'on ne saurait admettre
que la deuxibme condition ne soit qu'une r6p6tition
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already covered by the first one: this would
amount to saying that the words "and has no
function to perform in relation to such flight"
must be construed so as to make them useless
rather than meaningful. I need not refer to the
well-known rule set out in art. 1014 of the Civil
Code to the effect that "When a clause is suscept-
ible of two meanings, it must be understood in that
in which it may have some effect rather than in
that in which it can produce none".

If the second condition is to be given any mean-
ing it necessarily contemplates functions that are
not related to the operation of the aircraft. The
clause stipulates that the function must be "in
relation to" the flight. In the case at bar it seems
beyond question that the insured was to perform a
function during the flight. Was this a function "in
relation to the flight"? Even though the expression
"en rapport avec" is often used incorrectly to
translate the English expression "in relation to",
its meaning nevertheless appears to me to be
sufficiently clear; it implies a relationship that
would have been more correctly expressed by the
words "relativement b", "relatif', "concernant" or
"touchant".

In the case at bar, although it is certain that the
insured was not part of the crew, there seems to
me to be no doubt that he was aboard the airplane
as much more than a mere passenger. This was the
view of the trial judge:

[TRANSLATION] The flight had a specific purpose,
namely to demonstrate and test a method of fighting
forest fires, and the said MICHEL LAMONTAGNE
was to play a specific and very important role in the
airplane during the flight, consisting of the chronologi-
cal release of three objects.

Much more significantly, in the critical phases of the
flight the very movements of the aircraft were subject to
and affected by the special function the late MICHEL
LAMONTAGNE was carrying out there and then.

In such a situation the Court declines to liken the
active role of the late MICHEL LAMONTAGNE
during the flight of August 24, 1973 to that of a mere
passenger.

en des termes diff6rents de ce qui est d6jA compris
dans la premibre; cela reviendrait A dire que les
mots set n'ait aucune fonction A remplir en rapport
avec telle envol6e doivent 8tre interpr6t6s de fagon
A les rendre inutiles, plut6t que suivant leur sens
ordinaire. Chacun connait la rAgle pos6e par I'art.
1014 du Code civil A l'effet que aLorsqu'une clause
est susceptible de deux sens, on doit plut~t I'enten-
dre dans celui avec lequel elle peut avoir quelque
effet, que dans le sens avec lequel elle n'en pour-
rait avoir aucun..

Si la deuxibme condition doit recevoir un sens
elle vise n6cessairement des fonctions qui ne se
rapportent pas A la manauvre de l'appareil. La
clause stipule que la fonction doit 8tre ((en rapport
avec l'envol6e. Dans I'esp6ce il m'apparait ind6-
niable que l'assur6 devait remplir une fonction au
cours du vol. S'agissait-il d'une fonction aen rap-
port avec le volb? Mn8me si l'expression aen rapport
avec est souvent employ6e mal A propos pour
traduire l'expression anglaise ain relation toe, son
sens m'apparait n6anmoins suffisamment clair; il
implique une relation qui aurait 6t6 plus correcte-
ment exprim6e par les mots orelativement A, rela-
tif, concernant, touchantD.

Dans l'esp6ce, s'il est certain que l'assur6 ne
faisait pas partie de l'6quipage, il ne m'apparait
pas faire de doute que celui-ci 6tait A bord de
l'avion bien plus qu'un simple passager; c'est l'opi-
nion du juge de premibre instance:

En effet, I'envol6e avait un but pr6cis, soit celui de
faire une d6monstration et une exp~rience sur le combat
de feux de forAt, et ledit MICHEL LAMONTAGNE
devait, dans l'avion, jouer un r6le pr6cis et primordial
durant l'envol6e, soit le largage chronologique de trois
objets.

Bien plus, aux phases critiques de l'envol6e, les mou-
vements mimes de l'appareil 6taient assujettis et condi-
tionnis par la fonction spciale qu'y accomplissait IA et
alors feu MICHEL LAMONTAGNE.

Dans un tel contexte, le Tribunal se refuse A assimiler
le r6le actif de feu MICHEL LAMONTAGNE, lors de
l'envol6e du 24 aofit 1973, A celui d'un simple passager.
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This is a finding of fact which the trial judge
made on the basis of the evidence as a whole and
which cannot be said to be clearly erroneous. The
majority decision of the Court of Appeal does not
dispute its validity, moreover; if the Court of
Appeal reversed the judgment of the Superior
Court it was because it gave the two endorsements
a different interpretation in law and not because it
interpreted the evidence differently. I do not see
anything in the case at bar that would allow me to
discount the trial judge's statement of facts cited
above. It must therefore be said that the insured
was the principal figure in the demonstration that
was the purpose of the flight, and that the opera-
tion of the'aircraft was necessarily affected by the
requirements imposed by the insured in order to
ensure the success of the demonstration. There
was, in my view, a close relationship between the
flight and the function the insured was to perform;
this was properly speaking a function "relative au
vol" or "concernant le vol" or, to use the actual
words of the endorsement, "en rapport avec telle
envoide".

I am therefore of the opinion that the double
indemnity benefit provided for in the endorsement
contained in the first policy is not owed by
appellant.

I reach the same conclusion regarding the
double indemnity benefit provided for in the
endorsement contained in the second policy. As in
the first case, the exclusion operates if the insured
is a member of the crew or if he has "any function
relative to the said flight". The second condition
was intended to cover a situation not already
covered by the first one. The scope of this second
provision is, for the purpose of the present dispute,
identical with that in the first policy.

It is true, as respondent pointed out to the
Court, that an exception clause contained in an
insurance policy is interpreted in favour of the
insured rather than the insurer, who drafted the
contract. Nonetheless, this rule whatever its
weight in any given situation, cannot override the
principle set out in art. 1014 C.C. It is not permis-
sible, even for the better protection of the interests
of the insured, to totally disregard a provision or to
place on it a construction that would make it
meaningless.

Il s'agit IA d'une conclusion de faits que le juge
de premiere instance a tir6e de l'ensemble de la
preuve et dont on ne peut pas dire qu'elle est
clairement erron6e. L'arr~t majoritaire de la Cour
d'appel n'en conteste d'ailleurs pas le bien-fond6; si
la Cour d'appel a infirm6 le jugement de la Cour
sup6rieure c'est parce qu'elle a donn6 aux deux
avenants une interpr6tation diff6rente en droit et
non pas parce qu'elle a interpr6t6 la preuve de
fagon diff6rente. Je ne vois pas ce qui, dans l'es-
p6ce, me permettrait d'6carter l'6nonc6 de faits
pr6cit6 du juge de premiere instance. L'on doit
donc dire que I'assur6 6tait I'acteur principal de la
d6monstration qui 6tait la raison d'8tre du vol et
que la manceuvre de l'appareil 6tait n6cessaire-
ment conditionn~e par les exigences formul6es par
I'assur6 en vue d'assurer le succ6s de la d6monstra-
tion. 11 existait, selon moi, une relation 6troite
entre le vol et la fonction que devait remplir
l'assur6; celle-ci 6tait A proprement parler une
fonction arelative au voh> ou aconcernant le volh ou,
pour employer les mots m~mes de l'avenant, une
fonction men rapport avec telle envol6e).

Je suis donc d'avis que le b6n6fice de double
indemnit6 stipul6 A l'avenant contenu A la premiere
police n'est pas ddi par l'appelante.

J'en arrive A la m~me conclusion pour ce qui est
du b6n6fice de double indemnit6 pr6vu A l'avenant
contenu A la deuxibme police. Comme dans le
premier cas, I'exclusion joue si l'assur6 est membre
de l'6quipage ou s'il a aune fonction quelconque
relative A ladite envol6e>. L'on a voulu pr6voir par
la deuxiame condition une situation qui n'6tait pas
d6jA couverte par la premiere. La port6e de cette
deuxibme clause est, pour les fins du pr6sent litige,
identique A celle de la premiere.

Il est vrai, comme l'a signal6 l'intim6e devant
nous, qu'une clause d'exclusion stipul6e dans une
police s'interpr6te en faveur de l'assur6 plut~t que
de l'assureur, auteur du contrat. Cette ragle, quel
que soit le poids qu'on doive lui donner dans une
esp6ce particulire, ne permet cependant pas
d'6carter le principe pos6 par l'art. 1014 C.c. L'on
ne saurait, dans le but de favoriser l'assur6, 6carter
complktement une stipulation ni l'interpr6ter de
fagon A la vider de toute signification.
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I conclude that the appeal must be allowed, the
decision of the Court of Appeal reversed and the
judgment of the Superior Court restored; appellant
will be entitled to its costs in the Superior Court
and the Court of Appeal, but, pursuant to the
condition imposed on the leave to appeal, it must
pay respondent's costs in this Court.

Appeal allowed, LASKIN, C.J. and SPENCE,
DICKSON and ESTEY JJ. dissenting.

Solicitors for the appellant: Beauvais, Bouch-
ard, Truchon & Aubut, Quebec.

Solicitors for the respondent: Dufour & Cotd,
Chicoutimi.

Sur le tout, je conclus que le pourvoi doit 8tre
accueilli, l'arrit de la Cour d'appel infirm6, le
jugement de la Cour sup6rieure r6tabli; I'appelante
aura doit aux d6pens devant la Cour sup6rieure et
la Cour d'appel, mais, conform6ment A la condi-
tion impos6e d l'autorisation d'appeler, elle devra
payer les d6pens de l'intimbe devant cette Cour.

Pourvoi accueilli, le juge en chef LASKIN et les
juges SPENCE, DICKSON et ESTEY tant dissi-
dents.

Procureurs de I'appelante: Beauvais, Bouchard,
Truchon & Aubut, Quibec.

Procureurs de l'intim&e: Dufour & Cotd,
Chicoutimi.
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The Minister of National Revenue Appellant;

and

Coopers and Lybrand Respondent.

1978: June 23; 1978: November 21.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey and Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Income tax - Jurisdiction - Authorization for
entry, search and seizure approved by judge of a supe-
rior or a county court - Review by Federal Court of
Appeal - Income Tax Act, s. 231(4)(5) - Federal
Court Act, R.S.C. 1970, 2nd Supp., c. 10 - B.N.A. Act,
1867, s. 96.

Coopers and Lybrand, chartered accountants, brought
a s. 28 application to the Federal Court of Appeal for an
order reviewing and setting aside the decision or order of
the Director-General, Special Investigations Director-
ate, Department of National Revenue, Taxation, and
Carl Zalev, Co. Ct. J., authorizing the entry and search
of the Coopers and Lybrand offices and the seizure of
certain documents in their possession. Section 231 of the
Income Tax Act in subs. (4) and (5), prescribes two
prerequisites for authorization of any such entry, search
or seizure, namely (i) belief by the Minister of National
Revenue on reasonable and probable grounds that a
violation of the Income Tax Act, or a regulation there-
under, has been committed, or is likely to be committed;
and (ii) approval by a judge of a superior or county
court upon an application (which may be ex parte),
supported by evidence on oath establishing the facts on
which the application is based. The supporting affidavits
indicated that a client company of Coopers and
Lybrand, Collavino, had built a private residence for B
the President of K.M. Ltd. at a cost of $90,397 but
charged B, pursuant to a written contract, only $43,000,
allegedly adding the shortfall of $47,397 to the cost of a
plant addition being constructed for K.M. Ltd. The
result of this was to confer on B an undeclared benefit
while enabling K.M. Ltd. to claim capital cost allowance
on an amount greater than that to which it would have
been otherwise entitled. There was no suggestion that
Coopers and Lybrand were in any way implicated in any
violation of the Income Tax Act, if indeed there was
such a violation. Further the respondent did not dispute
that the affidavits filed gave the Minister reasonable
and probable grounds for belief that a violation of the
Act had been committed by B and by K.M. Ltd. The
contention was that the authorization was unduly broad

Le ministre du Revenu national Appelant;

et

Coopers and Lybrand Intimie.

1978: 23 juin; 1978: 21 novembre.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL FEDCRALE

Imp6t sur le revenu - Comptence - Autorisation
d'entrer, de chercher et de saisir accordie par un juge
d'une cour supirieure ou de comtd - Examen par la
Cour d'appel fedrale - Loi de l'imp6t sur le revenu,
par. 231(4) et (5) - Loi sur la Cour fJdrale, S.R.C.
1970, 2e Supp., chap. 10 - A.A.N.B., 1867, art. 96.

Coopers and Lybrand, des experts-comptables, ont
pr6sent6 A la Cour d'appel f6d6rale une demande en
vertu de l'art. 28 en vue d'obtenir l'examen et I'annula-
tion de la d6cision ou ordonnance du Directeur g6n6ral
de la Division des enquites sp6ciales du ministbre du
Revenu national, Imp6t, et du juge Carl Zalev de la
Cour de comt6, permettant d'entrer dans les bureaux de
Coopers and Lybrand, d'y faire une perquisition et de
saisir des documents en leur possession. Les paragraphes
231(4) et (5) de la Loi de l'imp6t sur le revenu subor-
donnent I'autorisation d'entrer, de chercher et de saisir A
deux conditions pr6alables, soit (i) que le ministre du
Revenu national ait des motifs raisonnables pour croire
qu'une infraction A la Loi de 'impt sur le revenu ou A
un r6glement a 6 commise ou sera probablement com-
mise et (ii) qu'un juge d'une cour sup6rieure ou d'une
cour de comt6 donne son agr6ment sur pr6sentation
d'une demande (qui peut 8tre ex parte) appuy6e d'une
preuve fournie sous serment et 6tablissant la v6racit6 des
faits sur lesquels est fond6e la demande. Les affidavits
pr6sent6s A l'appui de la demande indiquent qu'un client
de Coopers and Lybrand, Collavino, a construit, au coft
de $90,397, une r6sidence pour B, pr6sident de K.M.
Ltd., mais, aux termes d'un contrat 6crit, ne lui a
factur6 que $43,000; il est all6gu6 que la diff6rence de
$47,397 a 6t6 ajout6e au coft de l'agrandissement de
l'usine de K.M. Ltd. Par suite de ces transactions, B a
touch6 un b6n6fice non d6clar6 et K.M. Ltd. 6tait ainsi
en mesure de r6clamer une allocation du coft en capital
sur un montant plus 6lev6 que celui auquel elle aurait eu
droit. Il n'est aucunement sugg6r6 que Coopers and
Lybrand est impliqu6e de quelque faqon dans une
infraction A la Loi de l'imp6t sur le revenu, si tant est
qu'il y en ait une. L'intim6e ne conteste pas que, compte
tenu des affidavits d6pos~s, le Ministre pouvait avoir des
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and should have been limited to seizure of documents
relating to the dealings of respondent's client Collavino
with B and K.M. Ltd. concerning the construction of B's
residence and the addition to the K.M. Ltd. plant. The
Federal Court of Appeal agreed and referred the matter
back to the Director-General and Judge Zalev for the
issuance of a limited authorization. In the Supreme
Court of Canada the prime consideration was not the
breadth of the authorization but whether the Federal
Court of Appeal had jurisdiction to entertain the
application.

Held: The appeal should be allowed.

The actions of the Minister under s. 231(4) of the
Income Tax Act are actions of an administrative nature.
No obligation rested on him to act either on a judicial or
quasi-judicial basis. The ministerial decision was not
therefore within s. 28 of the Federal Court Act and was
not subject to review by the Federal Court of Appeal.

The judicial function envisaged by s. 231(4) of the
Income Tax Act serves as the control on the Minister's
decision and any further recourse to the courts is in
review of the judge's decision. The judge in this situation
exercises a normal judicial function and he should not be
regarded as acting persona designata merely through
the exercise of powers conferred by a statute other than
the provincial Judicature Act or its counterpart. The
definition of federal board, commission or other tribunal
in s. 2 of the Federal Court Act expressly excludes
persons appointed under s. 96 of the B.N.A. Act, i.e.
judges of a superior or county court. Section 28 of the
Federal Court Act cannot therefore apply to the case at
bar in which the Federal Court of Appeal did not have a
right of review.

The questions of whether an appeal lies to the provin-
cial courts or whether recourse lies to replevin or to one
of the prerogative writs should be reserved for another
occasion.

Guay v. Lafleur, [1965] S.C.R. 12; R. v. Randolph
(1966), 56 D.L.R. (2d) 283; Wiseman v. Borneman,
[1971] A.C. 297 (H.L.); Pearlberg v. Varty (Inspector
of Taxes), [1972] 1 W.L.R. 534 (H.L.); Cooper v.
Wandsworth Board of Works (1863), 14 C.B. (N.S.)
180; Russell v. Duke of Norfolk, [1949] 1 All E.R. 109
(C.A.); Howarth v. National Parole Board, [1976] 1
S.C.R. 453; Martineau and Butters v. Matsqui Institu-
tion Inmate Disciplinary Board, [1978] 1 S.C.R. 118;

motifs raisonnables de croire que B et K.M. Ltd. avaient
viol6 cette loi. Elle pr6tend que l'autorisation est trop
g6n6rale et aurait di 8tre limit6e A la saisie des docu-
ments relatifs aux op6rations entre Collavino, B et K.M.
Ltd. quant A la construction de la r6sidence de B et aux
travaux d'agrandissement de l'usine de K.M. Ltd. La
Cour d'appel f6d6rale a accueilli cette pr6tention et
renvoy6 le dossier au Directeur g6n6ral et au juge Zalev
pour qu'ils accordent une autorisation limit6e. En Cour
supreme du Canada, la consid6ration principale n'6tait
pas l'6tendue de l'autorisation mais plut6t la question de
savoir si la Cour d'appel f6d6rale avait le pouvoir de
connaitre de la demande.

Arret: Le pourvoi doit atre accueilli.

La d6cision du Ministre en vertu du par. 231(4) de la
Loi de I'impt sur le revenu est de nature administra-
tive. II n'a aucune obligation d'agir de fagon judiciaire
ou quasi judiciaire. En cons6quence, la d6cision du
Ministre ne tombe pas sous le coup de l'art. 28 de la Loi
sur la Courfidirale et n'est pas sujette A examen par la
Cour d'appel f6d6rale.

La fonction judiciaire envisag6e au par. 231(4) de la
Loi de l'imp6t sur le revenu est un moyen de contrdle de
la d6cision du Ministre et tout autre recours devant un
tribunal permet d'examiner celle du juge. Dans ce cas, le
juge exerce une fonction judiciaire normale et ne doit
pas 8tre consid6r6 comme une persona designata du
simple fait qu'il exerce des pouvoirs conf6r6s par une loi
autre que la loi provinciale r6gissant la magistrature ou
son 6quivalent. La d6finition de office, commission ou
autre tribunal f6d6ral A I'art. 2 de la Loi sur la Cour
fidirale exclut express6ment les personnes nommbes en
vertu de l'art. 96 de I'A.A.N.B., c.-A-d. les juges d'une
cour supbrieure ou de comt6. L'article 28 de la Loi sur
la Cour fid&ale ne s'applique done pas en l'esp~ce et,
en cons6quence, la Cour d'appel f6d6rale n'avait pas de
droit d'examen.

Les questions de savoir si un appel peut 6tre interjet6
devant les cours provinciales ou si l'on peut recourir A
une demande de mainlev6e ou A l'un des brefs de
prerogative devront 8tre tranch6es en une autre
occasion.

Jurisprudence: Guay c. Lafleur, [19651 R.C.S. 12; R.
v. Randolph (1966), 56 D.L.R. (2d) 283; Wiseman v.
Borneman, [1971] A.C. 297 (H.L.); Pearlberg v. Varty
(Inspector of Taxes), [1972] 1 W.L.R. 534 (H.L.);
Cooper v. Wandsworth Board of Works (1863), 14 C.B.
(N.S.) 180; Russell v. Duke of Norfolk, [1949] 1 All
E.R. 109 (C.A.); Howarth c. Commission des libera-
tions conditionnelles, [1976] 1 R.C.S. 453; Martineau
et Butters c. Comite de discipline des detenus de l'Insti-
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Durayappah v. Fernando, [1967] 2 A.C. 337 (P.C.);
Ridge v. Baldwin, [1964] A.C. 40 (H.L.); Herman v.
Dep. A.G. (Can.), [1979] 1 S.C.R. 729 referred to.

APPEAL from a judgment of the Federal Court
of Appeal, allowing an application for review
under s. 28 of the Federal Court Act, from a
decision or order of the Director-General, Special
Investigations Directorate, Department of Nation-
al Revenue, Taxation, and Judge Carl Zalev.
Appeal allowed, judgment of the Federal Court of
Appeal set aside for lack of jurisdiction.

G. W. Ainslie, Q.C., and March Jewett, for the
appellant.

Robert E. Barnes, Q.C., and K. W. Cheung, for
the respondent.

The judgment of the Court was delivered by

DICKSON J.-Coopers and Lybrand, chartered
accountants, brought a s. 28 application to the
Federal Court of Appeal for an order reviewing
and setting aside the decision or order of the
Director-General, Special Investigations Director-
ate, Department of National Revenue, Taxation,
and His Honour Judge Carl Zalev, Judge of the
County Court of the County of Essex. The
impugned decision or order authorized the entry
and search of offices of Coopers and Lybrand and
seizure of certain documents in possession of that
firm. The authorization was issued pursuant to s.
231(4) and (5) of the Income Tax Act, 1970-71-72
(Can.), c. 63, as amended, which read as follows:

(4) Where the Minister has reasonable and probable
grounds to believe that a violation of this Act or a
regulation has been committed or is likely to be commit-
ted, he may, with the approval of a judge of a superior
or county court, which approval the judge is hereby
empowered to give on ex parte application, authorize in
writing any officer of the Department of National Reve-
nue, together with such members of the Royal Canadian
Mounted Police or other peace officers as he calls on to
assist him and such other persons as may be named
therein, to enter and search, if necessary by force, any
building, receptacle or place for documents, books,

tution de Matsqui, [1978] 1 R.C.S. 118; Durayappah v.
Fernando, [1967] 2 A.C. 337 (P.C.); Ridge v. Baldwin,
[1964] A.C. 40 (H.L.); Herman c. Sous-procureur
gindral du Canada, [1979] 1 R.C.S. 729.

POURVOI A l'encontre d'un arrt de la Cour
d'appel f6d6rale qui a accueilli une demande
d'examen pr6sent6e en vertu de l'art. 28 de la Loi
sur la Courfidirale d'une d6cision ou ordonnance
du Directeur g6n6ral de la Division des enquetes
sp~ciales du ministbre du Revenu national, Imp6t,
et du juge Carl Zalev. Pourvoi accueilli, I'arrat de
la Cour d'appel f6d6rale est infirm6 pour d6faut de
comp6tence.

G. W. Ainslie, c.r., et March Jewett, pour
I'appelant.

Robert E. Barnes, c.r., et K. W. Cheung, pour
l'intimbe.

Le jugement de la Cour a t rendu par

LE JUGE DICKSON-Coopers and Lybrand, des
experts-comptables, ont pr6sent6 A la Cour d'appel
f6d6rale une demande en vertu de I'art. 28 en vue
d'obtenir l'examen et l'annulation de la d6cision ou
ordonnance du Directeur g6n6tal de la Division
des enquites sp6ciales du ministbre du Revenu
national, Imp6t, et de M. le juge Carl Zalev de la
Cour de comt6 d'Essex. La d6cision ou ordonnance
contest6e permet d'entrer dans les bureaux de
Coopers and Lybrand, d'y faire une perquisition et
de saisir des documents en leur possession. L'auto-
risation a t accord6e conform6ment aux par.
231(4) et (5) de la Loi de l'imp6t sur le revenu.
1970-71-72 (Can.), chap. 63, et ses modifications,
qui se lisent ainsi:

(4) Lorsque le Ministre a des motifs raisonnables
pour croire qu'une infraction A cette loi ou A un r6gle-
ment a 6 commise ou sera probablement commise, il
peut, avec l'agr6ment d'un juge d'une cour superieure ou
d'une cour de comt6, agr6ment que le juge est investi par
ce paragraphe du pouvoir de donner sur la pr6sentation
d'une demande ex parte, autoriser par 6crit tout fonc-
tionnaire du ministbre du Revenu national ainsi que tout
membre de la Gendarmerie royale du Canada ou tout
autre agent de la paix A l'assistance desquels il fait appel
et toute autre personne qui peut y Etre nomm6e, A entrer
et A chercher, usant de la force s'il le faut, dans tout
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records, papers or things that may afford evidence as to
the violation of any provision of this Act or a regulation
and to seize and take away any such documents, books,
records, papers or things and retain them until they are
produced in any court proceedings.

(5) An application to a judge under subsection (4)
shall be supported by evidence on oath establishing the
facts upon which the application is based.

It will be noted that in enacting s. 231(4) and (5)
Parliament prescribed two conditions which must
be satisfied prior to authorization of any entry,
search or seizure, namely: (i) belief by the Minis-
ter of National Revenue on reasonable and prob-
able grounds that a violation of the Income Tax
Act, or a regulation thereunder, has been commit-
ted, or is likely to be committed; and (ii) approval
by a judge of a superior or county court upon an
application (which may be ex parte), supported by
evidence on oath establishing the facts upon which
the application is based.

According to the supporting affidavits, Col-
lavino Brothers Construction Company Limited
built a private residence for one Dan Bryan at a
cost of $90,397, but charged Bryan, pursuant to a
written contract, only $43,000. It is alleged that
the shortfall of $47,397 was added to the cost of a
plant addition which Collavino was constructing
for Kendan Manufacturing Limited, a company of
which Mr. Bryan was President and substantial
shareholder. The position of the Minister is that as
a result of the undercharge and overcharge, an
undeclared benefit was conferred by Kendan on a
shareholder, Bryan, and, at the same time, Kendan
was placed in the position of being able to claim
capital cost allowance on an amount greater than
that to which Kendan would otherwise have been
entitled.

Two points should be noted here. Firstly, Coop-
ers and Lybrand is a well-known and reputable
firm of chartered accountants, and there is no
suggestion that the firm is in any way implicated
in a violation of the Income Tax Act if, indeed,
there was a violation. Secondly, Coopers and
Lybrand do not dispute that, upon the evidence

bitiment, contenant ou endroit en vue de d6couvrir les
documents, livres, registres, pi6ces ou choses qui peuvent
servir de preuve au sujet de l'infraction de toute disposi-
tion de la pr6sente loi ou d'un r6glement et A saisir et A
emporter ces documents, livres, registres, pibces ou
choses et A les retenir jusqu'A ce qu'ils soient produits
devant la cour.

(5) Une demande faite A un juge en vertu du para-
graphe (4) sera appuybe d'une preuve fournie sous ser-
ment et 6tablissant la v6racit6 des faits sur lesquels est
fond6e la demande.

On notera qu'en 6dictant les par. 231(4) et (5), le
Parlement subordonne l'autorisation d'entrer, de
chercher et de saisir A deux conditions pr6alables,
soit (i) que le ministre du Revenu national ait des
motifs raisonnables pour croire qu'une infraction A
la Loi de l'imp6t sur le revenu ou A un r6glement a
6t6 commise ou sera probablement commise et (ii)
qu'un juge d'une cour sup6rieure ou d'une cour de
comt6 donne son agr6ment sur pr6sentation d'une
demande (qui peut 8tre ex parte) appuybe d'une
preuve fournie sous serment et 6tablissant la v6ra-
cit6 des faits sur lesquels est fond6e la demande.

Selon les affidavits pr6sent6s A l'appui de la
demande, Collavino Brothers Construction Com-
pany Limited a construit, au cost de $90,397, une
r6sidence pour un nomm6 Dan Bryan, mais, aux
termes d'un contrat 6crit, ne lui a factur6 que
$43,000. Il est all6gu6 que la diff6rence de $47,397
a 6t6 ajout6e au cofit de l'agrandissement que
Collavino a construit A l'usine de Kendan Manu-
facturing Limited, une compagnie dont M. Bryan
6tait le pr6sident et le principal actionnaire. Le
Ministre soutient que, par suite du rabais ou de la
majoration, Kendan a accord6 A un actionnaire,
Bryan, un b6n6fice non d6clar6 et 6tait en mime
temps en mesure de r6clamer une allocation du
cofit en capital sur un montant plus 6lev6 que celui
auquel elle aurait eu droit.

II convient, A ce stade, de souligner deux points.
Premidrement, Coopers and Lybrand est une
soci6t6 d'experts-comptables bien connue et de
bonne r6putation et il n'est aucunement sugg6r6
qu'elle est impliqube de quelque fagon dans une
infraction A la Loi de l'impot sur le revenu, si tant
est qu'il y en ait une. Deuxibmement, Coopers and
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disclosed in the affidavits filed in support of the
application to Judge Zalev, there were reasonable
and probable grounds for belief on the part of the
Minister that a violation of the Income Tax Act
had been committed by Bryan and by Kendan.
The complaint is that the form of authorization,
although conforming precisely to the wording of
the latter part of s. 231(4), was so broad as to
authorize seizure of all documents, of whatever
nature, in the possession of Coopers and Lybrand,
related to the affairs of their client, Collavino. It is
urged that the form of authorization should have
been limited to seizure of documents which might
afford evidence as to the violation which formed
the basis of the application for approval of the
authorization, viz. documents related to the deal-
ings between Collavino, Dan Bryan, and Kendan
concerning the construction of the Bryan residence
and the construction of the addition to the plant of
Kendan. That contention was accepted by a
majority of the Federal Court of Appeal, who set
aside the authorization, and referred the matter
back to the Director-General and to Judge Zalev
for the issuance of a limited authorization.

In this Court argument centred, not upon
whether the authorization should have been so
limited, but upon the more fundamental question
of Federal Court jurisdiction and whether the
Federal Court of Appeal was empowered to enter-
tain the s. 28 application brought by Coopers and
Lybrand.

Section 28 jurisdiction to hear and determine an
application to review and set aside extends only to:

... a decision or order other than a decision or order of
an administrative nature not required by law to be made
on a judicial or quasi-judicial basis, made in the course
of proceedings before a federal board, commission or
other tribunal.

The convoluted language of s. 28 of the Federal
Court Act has presented many difficulties, as the
cases attest, but it would seem clear that jurisdic-
tion of the Federal Court of Appeal under that
section depends upon an affirmative answer to
each of four questions:

Lybrand ne conteste pas que, compte tenu de la
preuve faite par les affidavits d6pos6s A l'appui de
la demande pr~sent6e au juge Zalev, le Ministre
pouvait avoir des motifs raisonnables de croire que
Bryan et Kendan avaient viol6 cette loi. L'attaque
d6coule de ce que l'autorisation, bien que conforme
A la dernibre partie du par. 231(4), est si g6n6rale
qu'elle permet la saisie de tous les documents,
quels qu'ils soient, qui se rattachent aux affaires de
son client Collavino et en sa possession. On fait
valoir que I'autorisation aurait di etre limit6e A la
saisie des documents qui pouvaient fournir une
preuve de l'infraction A l'origine de la demande
d'approbation de l'autorisation, c'est-A-dire les
documents relatifs aux oprations entre Collavino,
Dan Bryan et Kendan quant A la construction de la
r6sidence de Bryan et aux travaux d'agrandisse-
ment de l'usine de Kendan. La Cour d'appel f6d&
rale a accueilli cette pr6tention A la majorit6, a
annul6 l'autorisation et renvoy6 le dossier au
Directeur g6n6ral et au juge Zalev pour qu'ils
accordent une autorisation limit6e.

Devant cette Cour, I'argumentation a port6 non
pas sur la question de savoir si l'autorisation aurait
da Etre limit6e mais sur la question plus fonda-
mentale de la comp6tence de la Cour f6d6rale et
sur celle de savoir si la Cour d'appel f6d6rale avait
le pouvoir de connaitre de la demande pr6sent6e en
vertu de l'art. 28 par Coopers and Lybrand.

La comp6tence conf6r6e par l'art. 28 A l'6gard
d'une demande d'examen et d'annulation ne vaut
que dans le cas:
... d'une d6cision ou ordonnance, autre qu'une d6cision
ou ordonnance de nature administrative qui n'est pas
16galement soumis A un processus judiciaire ou quasi
judiciaire, rendue par un office, une commission ou un
autre tribunal f6d6ral ou A l'occasion de proc6dures
devant un office, une commission ou un autre tribunal
f6d6tal ...

Le texte compliqu6 de l'art. 28 de la Loi sur la
Cour fidirale a soulev6 de nombreuses difficultbs,
comme en t6moigne la jurisprudence, mais il
semble clair que la Cour d'appel f6d6rale est com-
p6tente en vertu de cet article si l'on peut r6pondre
affirmativement A chacune de ces quatre ques-
tions:
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(1) Is that which is under attack a "decision or
order" in the relevant sense?

(2) If so, does it fit outside the excluded class, i.e.
is it "other than a decision or order of an
administrative nature not required by law to
be made on a judicial or quasi-judicial basis"?

(3) Was the decision or order made in the course
of "proceedings"?

(4) Was the person or body whose decision or
order is challenged a "federal board, commis-
sion or other tribunal" as broadly defined in s.
2 of the Federal Court Act?

In determining jurisdiction in the case at bar, one
must consider separately the decision of the Minis-
ter and the order of the judge. In respect of the
Minister's decision, the crucial question is question
(2) and, in respect of the judge's order, question
(4).

Traditionally, decisions of a judicial nature and
decisions of an administrative nature have been
seen as antithetic, judicial decisions being those
made by the courts, and administrative decisions
being those made by other than courts, such as
government departments and officials. Tradition-
ally, the courts have taken the position that deci-
sions were reviewable if they were made by judi-
cial persons or bodies, or by quasi-judicial boards
or tribunals, i.e. analogous to courts. The growth
of certiorari led naturally from control of inferior
courts to control of administrative agencies.

Government ministries and agencies carry out a
different form of work than that done by the
courts. They do not simply take on closely analo-
gous functions. Their primary concern is with
policy objectives, rather than adjudication inter
partes, in regulating relations between individuals
and government in the distribution of benefits. The
dichotomy between judicial and administrative is
still reasonably easy to discern but the great
growth of government at all levels, the prolifera-
tion of government agencies, and increased govern-

(1) Est-ce que l'objet de la contestation est une
ad6cision ou ordonnance au sens pertinent?

(2) Si c'est le cas, tombe-t-elle A l'ext6rieur de la
cat6gorie exclue, c'est-A-dire s'agit-il d'une
d6cision ou d'une ordonnance oautre qu'une
d6cision ou ordonnance de nature administra-
tive qui n'est pas 16galement soumise A un
processus judiciaire ou quasi judiciaires?

(3) :La d6cision ou ordonnance a-t-elle 6t6 rendue
A l'occasion de uproc6dures?

(4) L'organisme, ou la personne, dont la d6cision
ou ordonnance est contest6e est-il un aoffice,
commission ou autre tribunal f6d6ral au sens
de I'art. 2 de la Loi sur la Courfidirale?

Pour statuer sur la comp6tence en l'espAce, il faut
examiner s6par6ment la d6cision du Ministre et
l'ordonnance du juge. Pour la d6cision du Minis-
tre, la 2c question est cruciale et pour I'ordonnance
du juge, c'est la 41.

Traditionnellement, les d6cisions de nature judi-
ciaire et celles de nature administrative ont 6t6
consid6r6es comme des cat6gories opposes; les
d6cisions judiciaires sont celles des tribunaux et les
d6cisions administratives, celles qui sont rendues
par d'autres corps, comme, par exemple, les minis-
thres et les fonctionnaires. Traditionnellement, les
tribunaux ont adopt6 le principe que les d6cisions
rendues par des juges ou des organismes judiciai-
res ou par des offices ou des tribunaux quasi
judiciaires, c'est-A-dire assimilables A des tribu-
naux, peuvent donner lieu A r6vision. L'6volution
du certiorari a naturellement men6 du contr6le des
tribunaux inf6rieurs au contr6le des organismes
administratifs.

La tAche des ministbres et des organismes gou-
vernementaux diffbre de celle des tribunaux. Ils ne
remplissent pas simplement des fonctions analo-
gues. Leur principal souci est de r6gler les rela-
tions entre les individus et le gouvernement en
matibre de r6partition des avantages en fonction
d'objectifs gouvernementaux plut6t que de juger
des litiges entre parties. La dichotomie entre les
d6cisions judiciaires et administratives est encore
assez facile A percevoir, mais l'expansion consid6-
rable de l'activit6 du gouvernement A tous les
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ment involvement in social and economic affairs
have all tended to render classification more dif-
ficult. There is much overlap. Administrative deci-
sions and orders frequently subsume the judicial
and quasi-judicial. Section 28 of the Federal Court
Act expressly recognizes that some decisions or
orders of an administrative nature are required by
law to be made on a judicial or quasi-judicial
basis; superimposed upon the administrative and
institutional decision-making process of an official
may be the duty to act judicially.

Accordingly, administrative decisions must be
divided between those which are reviewable, by
certiorari or by s. 28 application or otherwise, and
those which are nonreviewable. The former are
conveniently labelled "decisions or orders of an
administrative nature required by law to be made
on a judicial or quasi-judicial basis", the latter
"decisions or orders not required by law to be
made on a judicial or quasi-judicial basis." It is
not only the decision to which attention must be
directed, but also the process by which the decision
is reached.

Before considering the criteria which, in my
view, serve to identify a judicial or quasi-judicial
act, reference may be made to two cases decided in
this Court and to one case decided in the English
courts. The first is Guay v. Lafleur', in which an
officer of the Department of National Revenue
was authorized by the Deputy Minister, pursuant
to s. 126(4) of the Income Tax Act, R.S.C. 1952,
c. 148, to make an inquiry into the affairs of the
respondent and others. The respondent was denied
the right to be present and represented by counsel
during the examination of persons summoned by
the investigator. The refusal was upheld in this
Court. The Court, in effect, held that no judicial
power was being exercised against those under
investigation. Mr. Justice Abbott, who delivered
the judgment of six members of the Court, held
that the investigation was a purely administrative

'[19651 S.C.R. 12.

niveaux, la prolif6ration des organismes gouverne-
mentaux et l'intervention accrue du gouvernement
dans res affaires sociales et 6conomiques ont con-
tribu6 A rendre la classification plus difficile. Les
deux domaines chevauchent. Des d6cisions et
ordonnances administratives prennent fr6quem-
ment des caract6ristiques judiciaires et quasi judi-
ciaires. L'article 28 de la Loi sur la Courfidirale
reconnait express6ment que certaines d6cisions ou
ordonnances de nature administrative sont 16gale-
ment soumises A un processus judiciaire ou quasi
judiciaire; le devoir d'agir judiciairement peut
s'ajouter au processus de d6cision administrative
d'un fonctionnaire.

En cons6quence, il y a deux sortes de d6cisions
administratives, celles qui peuvent 8tre contr6l6es,
par certiorari ou A la suite d'une demande en vertu
de l'art. 28 ou autrement, et celles qui ne le
peuvent pas. Les premieres sont commod6ment
d6sign6es comme ad6cisions ou ordonnances de
nature administrative qui sont 16galement soumises
A un processus judiciaire ou quasi judiciaireD et les
dernibres comme ad6cisions ou ordonnances de
nature administrative qui ne sont pas l6galement
soumises A un processus judiciaire ou quasi judi-
ciaire. 11 ne faut pas uniquement scruter la d6ci-
sion mais 6galement le processus qui y conduit.

Avant d'examiner les critbres qui, selon moi,
servent A identifier un acte judiciaire ou quasi
judiciaire, il convient de citer deux arr8ts de cette
Cour et une d6cision des tribunaux anglais. Le
premier est Guay c. Lafleur', ofi le sous-ministre,
conform6ment au par. 126(4) de la Loi de l'imp6t
sur le revenu, S.R.C. 1952, chap. 148, avait auto-
ris6 un fonctionnaire du ministbre du Revenu
national A tenir une enquite sur les affaires de
l'intim6 et d'autres personnes. L'intim6 s'est vu
refuser le droit d'Etre pr6sent et d'8tre repr6sent6
par un avocat au cours de l'interrogatoire des
personnes cit6es par l'enquateur. Cette Cour a
confirm6 ce refus. La Cour a en effet statu6
qu'aucun pouvoir judiciaire n'6tait exerc6 contre
ceux sur qui on enquitait. Le juge Abbott, qui a
rendu le jugement au nom de six membres de la
Cour, a jug6 que l'enquite 6tait de nature pure-

1 [1965] R.C.S. 12.
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matter which could neither decide nor adjudicate
upon anything. He further held that it was not a
judicial or quasi-judicial inquiry, but a private
investigation at which the respondent was not en-
titled to be present or represented by counsel. He
had this to say, at pp. 16-17:

The power given to the Minister under s. 126(4) to
authorize an enquiry to be made on his behalf, is only
one of a number of similar powers of enquiry granted to
the Minister under the Act. These powers are granted to
enable the Minister to obtain the facts which he consid-
ers necessary to enable him to discharge the duty
imposed on him of assessing and collecting the taxes
payable under the Act. The taxpayer's right is not
affected until an assessment is made. Then all the
appeal provisions mentioned in the Act are open to him.

Mr. Justice Cartwright said, at p. 17:
The function of the appellant under the terms of his
appointment is simply to gather information; his duties
are administrative, they are neither judicial nor
quasi-judicial.
There are, of course, many administrative bodies which
are bound by the maxim "audi alteram partem" but the
condition of their being so bound is that they have power
to give a decision which affects the rights of, or imposes
liabilities upon, others.

Mr. Justice Hall, although in dissent, agreed (at p.
19) that the investigator was not acting in a judi-
cial capacity, or performing a judicial function.

In R. v. Randolph 2 , this Court held that the
power to suspend mail services, exercisable upon
suspicion of criminal activity, pending a final
determination, did not attract the rules of natural
justice.

In Wiseman v. Borneman', it was decided that a
tribunal established for the purposes of s. 28 of the
Finance Act, 1960, was not bound to observe the
rules of natural justice, nor to give the taxpayer
the right to see and comment upon material
adverse to the taxpayer placed before the tribunal
by the Commissioners of In!and Revenue. In the
course of his speech, Lord Reid had this to say, at
p. 308:

2 (1966), 56 D.L.R. (2d) 283.
[19711 A.C. 297 (H.L.)

ment administrative et ne pouvait trancher ni d6ci-
der quoi que ce soit. 11 a en outre conclu qu'il ne
s'agissait pas d'une enquite judiciaire ou quasi
judiciaire mais d'une enquite priv6e A laquelle
l'intim6 n'avait pas le droit d'etre pr6sent ni d'8tre
repr6sent6 par un avocat. II a dit (aux pp. 16 et
17):

[TRADUCTION] Le pouvoir, conf6r6 au Ministre par le
par. 126(4), de permettre une enqufte en son nom n'est
qu'un des nombreux pouvoirs d'enquite accord6s au
Ministre par la Loi. Ces pouvoirs lui sont accord6s pour
lui permettre de recueillir des donnbes susceptibles de
l'aider A remplir le devoir qui lui est impos6 d'6tablir et
de percevoir les imp6ts payables en vertu de la Loi. Le
droit du contribuable n'est en cause que lorsqu'une
cotisation est 6tablie. Alors, il peut se pr6valoir de tous
les recours mentionnbs dans la Loi.

Le juge Cartwright a dit (A la p. 17):
[TRADUCTION] Aux termes de son mandat, I'appelant
doit simplement recueillir des renseignements; ses fonc-
tions sont administratives, elles ne sont ni judiciaires, ni
quasi judiciaires.

De nombreux organismes administratifs sont lis par la
maxime eaudi alteram partem mais, s'ils le sont, c'est
seulement dans le cas oi ils ont le pouvoir de prendre
une d6cision qui porte atteinte aux droits des autres ou
qui leur impose des obligations.

Le juge Hall, bien que dissident, a convenu (A la p.
19) que l'enquiteur n'agissait pas A titre judiciaire
et ne remplissait pas de fonction judiciaire.

Dans l'arrat R. v. Randolph , cette Cour a jug6
que le pouvoir de suspendre le service postal en
attendant une d6cision finale, pouvoir qui peut 8tre
exerc6 lorsqu'il y a lieu de croire que le service est
utilis6 A une fin criminelle, n'entraine pas I'appli-
cation des r6gles de justice naturelle.

Dans l'arr8t Wiseman v. Borneman3, on a jug6
qu'un tribunal 6tabli aux fins de l'art. 28 de la
Finance Act, 1960, n'est pas tenu d'observer les
r~gles de justice naturelle ni de permettre au con-
tribuable de voir et de commenter les documents
incriminants d6pos6s par les repr6sentants du fisc
devant le tribunal. Dans ses motifs, lord Reid a dit
(A la p. 308):

2 (1966), 56 D.L.R. (2d) 283.
[1971] A.C. 297 (H.L.).
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It is, I think, not entirely irrelevant to have in mind that
it is very unusual for there to be a judicial determination
of the question whether there is a prima facie case.
Every public officer who has to decide whether to
prosecute or raise proceedings ought first to decide
whether there is a prima facie case, but no one supposes
that justice requires that he should first seek the com-
ments of the accused or the defendant on the material
before him. So there is nothing inherently unjust in
reaching such a decision in the absence of the other
party.

The quoted passage was adopted in the later
income tax case of Pearlberg v. Varty (Inspector
of Taxes) 4 , at p. 539. In neither case was the
function of the official classed as judicial. It was
administrative to the extent that the taxpayer had
no right to be present or to be heard.

Whether an administrative decision or order is
one required by law to be made on a judicial or
non-judicial basis will depend in large measure
upon the legislative intention. If Parliament has
made it clear that the person or body is required to
act judicially, in the sense of being required to
afford an opportunity to be heard, the courts must
give effect to that intention. But silence in this
respect is not conclusive. At common law the
courts have supplied the legislative omission-see
Byles J. in Cooper v. Wandsworth Board of
Works', at p. 194-in order to give such proce-
dural protection as will achieve justice and equity
without frustrating parliamentary will as reflected
in the legislation.

As Tucker L.J. observed in Russell v. Duke of
Norfolk , at p. 118:

There are, in my view, no words which are of universal
application to every kind of inquiry and every kind of
domestic tribunal. The requirements of natural justice
must depend on the circumstances of the case, the
nature of the inquiry, the rules under which the tribunal
is acting, the subject matter that is being dealt with, and
so forth.

4 [1972] 1 W.L.R. 534 (H.L.).
5(1863), 14 C.B. (N.S.) 180.
6 [1949] 1 All E.R. 109 (C.A.).

[TRADUCTION] Je crois qu'il peut Etre bon de rappeler
qu'il est trAs inhabituel de d6cider judiciairement s'il y a,
A premibre vue, matidre A procks. Tout fonctionnaire
public qui doit d6cider d'engager des poursuites ou
d'intenter des proc6dures doit d'abord d6cider s'il y a, A
premibre vue, matibre A proc~s, mais cela ne signifie pas
que la justice exige qu'il doive d'abord solliciter les
observations de l'accus6 ou d6fendeur sur les documents
en main. Il n'y a done rien d'intrins~quement injuste A
prendre une telle d6cision en l'absence de l'autre partie.

Le passage cit6 a 6t6 adopt6 dans une affaire
fiscale plus r6cente, Pearlberg v. Varty (Inspector
of Taxes) 4 , A la p. 539. Dans aucun de ces cas, le
rble du fonctionnaire n'a 6t6 qualifi6 de judiciaire.
Il est de nature administrative dans la mesure oa le
contribuable n'a pas le droit d'6tre pr6sent ou
entendu.

La question de savoir si une d6cision ou ordon-
nance de nature administrative est 16galement sou-
mise A un processus judiciaire ou quasi judiciaire
d6pend dans une large mesure de l'intention du
16gislateur. Si le Parlement 6nonce clairement que
la personne ou l'organisme est tenu d'agir judiciai-
rement, c'est-A-dire de fournir une occasion d'8tre
entendu, les tribunaux doivent donner effet A cette
intention. Mais le silence sur cc point n'est pas
concluant. En common law, les tribunaux ont sup-
pl66 A cette omission du 16gislateur-voir le juge
Byles dans Cooper v. Wandsworth Board of
Works 5 , A la p. 194-afin d'accorder dans la
proc6dure les garanties voulues pour assurer la
justice et I'6quit6 sans aller A l'encontre de la
volont6 du Parlement exprimbe dans la 16gislation.

Comme l'a fait remarquer le lord juge Tucker
dans l'arrt Russell v. Duke of Norfolk6 , A la p.
118:

[TRADUCTION] 11 n'existe pas A mon avis un principe
qui s'applique universellement A tous les genres d'enqu&
tes et de tribunaux internes. Les exigences de la justice
naturelle doivent varier selon les circonstances de l'af-
faire, la nature de l'enquite, les r6gles qui r6gissent le
tribunal, la question trait6e, etc.

4 [1972] 1 W.L.R. 534 (H.L.).
s (1863), 14 C.B. (N.S.) 180.
6 [1949] 1 All E.R. 109 (C.A.).
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It is possible, I think, to formulate several cri-
teria for determining whether a decision or order is
one required by law to be made on a judicial or
quasi-judicial basis. The list is not intended to be
exhaustive.

(1) Is there anything in the language in which the
function is conferred or in the general context in which
it is exercised which suggests that a hearing is contem-
plated before a decision is reached?

(2) Does the decision or order directly or indirectly
affect the rights and obligations of persons?

(3) Is the adversary process involved?

(4) Is there an obligation to apply substantive rules to
many individual cases rather than, for example, the
obligation to implement social and economic policy in a
broad sense?

These are all factors to be weighed and evaluat-
ed, no one of which is necessarily determinative.
Thus, as to (1), the absence of express language
mandating a hearing does not necessarily preclude
a duty to afford a hearing at common law. As to
(2), the nature and severity of the manner, if any,
in which individual rights are affected, and wheth-
er or not the decision or order is final, will be
important, but the fact that rights are affected
does not necessarily carry with it an obligation to
act judicially. In Howarth v. National Parole
Board7 , a majority of this Court rejected the
notion of a right to natural justice in a parole
suspension and revocation situation. See also Mar-
tineau and Butters v. Matsqui Institution Inmate
Disciplinary Board8 .

In more general terms, one must have regard to
the subject matter of the power, the nature of the
issue to be decided, and the importance of the
determination upon those directly or indirectly
affected thereby: see Durayappah v. Fernando9 .
The more important the issue and the more serious
the sanctions, the stronger the claim that the
power be subject in its exercise to judicial or
quasi-judicial process.

[ (1976] I S.C.R. 453.
9 [1978] 1 S.C.R. 118.
9 [1967] 2 A.C. 337 (P.C.).

J'estime qu'il est possible de formuler plusieurs
critbres pour d6terminer si une d6cision ou ordon-
nance est 16galement soumise A un processus judi-
ciaire ou quasi judiciaire. 11 ne s'agit pas d'une
liste exhaustive.

(1) Les termes utilis6s pour conf6rer la fonction ou le
contexte g6n6ral dans lequel cette fonction est exerc6e
donnent-ils A entendre que l'on envisage la tenue d'une
audience avant qu'une d6cision soit prise?

(2) La d6cision ou l'ordonnance porte-t-elle directe-
ment ou indirectement atteinte aux droits et obligations
de quelqu'un?

(3) S'agit-il d'une proc6dure contradictoire?

(4) S'agit-il d'une obligation d'appliquer les r~gles de
fond A plusieurs cas individuels plut6t que, par exemple,
de l'obligation d'appliquer une politique sociale et 6co-
nomique au sens large?

Tous ces facteurs doivent tre soupes6s et 6va-
lu6s et aucun d'entre eux n'est n6cessairement
d6terminant. Ainsi, au par. (1), I'absence de
termes exprbs prescrivant la tenue d'une audience
n'exclut pas n6cessairement l'obligation en
common law d'en tenir une. Quant au par. (2), la
nature et la gravit6, le cas 6ch6ant, de I'atteinte
aux droits individuels, et la question de savoir si la
d6cision ou ordonnance est finale sont importantes,
mais le fait que des droits soient touch6s n'entraine
pas n6cessairement l'obligation d'agir judiciaire-
ment. Dans l'arrat Howarth c. Commission des
libirations conditionnelles', la majorit6 de cette
Cour a rejet6 l'id6e d'un droit d la justice naturelle
dans le cas d'une suspension ou d'une r6vocation
de liberation conditionnelle. Voir 6galement l'arrat
Martineau et Butters c. Comiti de discipline des
ditenus de l'Institution de Matsqui8 .

En termes plus g6n6raux, il faut tenir compte de
l'objet du pouvoir, de la nature de la question A
trancher et de l'importance de la d6cision sur ceux
qui sont directement ou indirectement touch6s par
elle: voir I'arr~t Durayappah v. Fernando9 . Plus la
question est importante et les sanctions s6rieuses,
plus on est justifi6 de demander que I'exercice du
pouvoir soit soumis au processus judiciaire ou
quasi judiciaire.

7 [1976] 1 R.C.S. 453.
8 [1978] 1 R.C.S. 118.
9 [1967] 2 A.C. 337 (P.C.).
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The existence of something in the nature of a lis
inter partes and the presence of procedures, func-
tions and happenings approximating those of a
court add weight to (3). But, again, the absence of
procedural rules analogous to those of courts will
not be fatal to the presence of a duty to act
judicially.

Administrative decision does not lend itself to
rigid classification of function. Instead, one finds
realistically a continuum. As paradigms, at one
end of the spectrum are rent tribunals, labour
boards and the like, the decisions of which are
eligible for judicial review. At the other end are
such matters as the appointment of the head of a
Crown corporation, or the decision to purchase a
battleship, determinations inappropriate to judicial
intervention. The examples at either end of the
spectrum are easy to resolve, but as one ap-
proaches the middle the task becomes less so. One
must weigh the factors for and against the conclu-
sion that the decision must be made on a judicial
basis. Reasonable men balancing the same factors
may differ, but this does not connote uncertainty
or ad hoc adjudication; it merely reflects the
myriad administrative decision-making situations
which may be encountered to which the reasonably
well-defined principles must be applied.

Professor D. J. Mullan expressed the matter in
the following language in a thoughtful article
"Fairness: the New Natural Justice?" (1975), 25
U.T.L.J. 280, 300:

Why not deal with problems of fairness and natural
justice simply on the basis that, the nearer one is to the
type of function requiring straight law/fact determina-
tions and resulting in serious consequences to individu-
als, the greater is the legitimacy of the demand for
procedural protection but as one moves through the
spectrum of decision-making functions to the broad,
policy-oriented decisions exercised typically by a minis-
ter of the crown, the content of procedural fairness
gradually disappears into nothingness, the emphasis
being on a gradual disappearance not one punctuated by
the unrealistic impression of clear cut divisions present-
ed by the classification process?

L'existence d'un 616ment assimilable A un lis
inter partes et la pr6sence de proc6dures, fonctions
et actes 6quivalents A ceux d'un tribunal ajoutent
du poids au par. (3). Mais encore une fois, l'ab-
sence de r6gles de proc6dure analogues A celles des
tribunaux ne sera pas fatale A l'existence d'une
obligation d'agir judiciairement.

La d6cision de nature administrative ne se prate
pas A une classification rigide de fonctions. Au
contraire, on d6couvre en r6alit6 un continuum. En
paradigmes, A un bout du spectre, se trouvent les
r6gies des loyers, commissions des relations du
travail et autres dont les d6cisions sont susceptibles
d'examen judiciaire. A l'autre bout, on trouve des
choses comme la nomination du pr6sident d'une
soci6t6 de la Couronne ou la d6cision d'acheter un
cuirass6 qui ne peuvent faire l'objet d'une interven-
tion judiciaire. Les cas qui se situent a l'une ou
l'autre extr6mit6 du spectre sont faciles A r6soudre
mais A mesure qu'on s'approche du centre, la tache
se complique. 11 faut soupeser ce qui priche pour
ou contre la conclusion que la d6cision doit atre
soumise a un processus judiciaire. Des hommes
raisonnables pesant les mimes facteurs peuvent
diff6rer d'opinion, ce qui ne traduit pas l'incerti-
tude ou le jugement ad hoc; cela reflte simple-
ment la multitude de situations qui donnent ouver-
ture aux d6cisions de nature administrative
auxquelles doivent s'appliquer des principes raison-
nablement bien d6finis.

Le professeur D. J. Mullan s'est exprim6 sur ce
point dans un article fouill6 ((Fairness: the New
Natural Justice?b (1975), 25 U.T.L.J. 280, 300:

[TRADUCTION] Pourquoi ne pas traiter les probl6mes
d'impartialit6 et de justice naturelle de la fagon sui-
vante: plus l'on se rapproche du type de fonction qui
exige de simples d6terminations droit/fait et qui a de
lourdes cons6quences pour les personnes, plus l'exigence
de protection par la proc6dure est justifi6e, mais A
mesure que l'on s'en 6loigne pour s'approcher de d6ci-
sions d'ordre g6n6ral visant I'application de politiques,
ordinairement du ressort d'un ministre du gouverne-
ment, I'accent sur la proc6dure impartiale vient graduel-
lement A disparaitre. Cette disparition n'est toutefois pas
marqu6e de frontibres pr6cises auxquelles pourrait abou-
tir un processus de classification irr6aliste.
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I should like now to evaluate each of the four
criteria, which I have outlined, in relation to the
decision of the Minister of National Revenue to
authorize search and seizure pursuant to s. 231(4)
of the Income Tax Act:

(1) There is nothing in the language in which the
Minister's functions are conferred or in the general
context which indicates a duty to notify the taxpayer or
any other person, or to hold a hearing, before seeking
approval of authorization to enter, search and seize. On
the contrary, Parliament substituted for the rules of
natural justice the objective test that the Minister,
before acting, have reasonable cause to believe that a
violation of the Act or regulation had been committed or
was likely to be committed. See Lord Reid in Ridge v.
Baldwin, [1964] A.C. 40 (H.L.), 78.

Recognizing that a right of search is in derogation of
the principles of the common law, and open to abuse,
Parliament also built into the legislation an immediate
review of the ministerial decision by interposing a judge
between the revenue and the taxpayer. The judge sits to
scrutinize [with utmost care] the intended exercise of
ministerial discretion. Lacking judicial approval the
ministerial decision is without effect. Indication of par-
liamentary intention to deny the taxpayer the right to be
heard at this stage, is the statement in s. 231 (4) that the
judge is empowered to give approval on an ex parte
application.

I take it that Parliament concluded, perhaps not
unreasonably, that the imposition of procedural steps
additional to those spelled out in s. 231(4) would frus-
trate the object of the section conferring the power and
obstruct the taking of effective investigatory action. It
obviously considered the public interest entailed in
enforcement and the private interest affected by search
and seizure, and concluded that procedural fairness was
achieved by the section as drafted. For myself, I do not
know what additional procedural protection could be
given without frustrating parliamentary intent.

(2) The ministerial decision does affect rights even
though such decision requires confirmation. It is wrong
in my opinion to say that because a decision requires
confirmation, rights therefore are not affected. Rights
are affected when premises are entered and documents
seized even though the Minister does not make any final
determination of rights or duties.

(3) The decision of the Minister does not involve the
adversary process. It is not the "triangular" case of A

J'aimerais maintenant proc6der A l'6valuation de
chacun des quatre critbres que j'ai 6nonc6s par
rapport d la d6cision du ministre du Revenu natio-
nal d'autoriser la perquisition et la saisie confor-
m6ment au par. 231(4) de la Loi de l'imp6t sur le
revenu:

(I) Rien dans les termes utilis6s dans la d6finition des
fonctions du Ministre ou dans le contexte g6n6ral n'indi-
que une obligation d'informer le contribuable ou une
autre personne ou de tenir une audience avant de faire
approuver I'autorisation d'entrer, de chercher et de
saisir. Au contraire, le Parlement a substitu6 aux r~gles
de justice naturelle le critbre objectif selon lequel le
Ministre, avant d'agir, doit avoir des motifs raisonnables
pour croire qu'une infraction d la Loi ou A un rbglement
a t6 commise ou sera probablement commise. Voir lord
Reid dans l'arrt Ridge v. Baldwin, [1964] A.C. 40
(H.L.), 78.

Reconnaissant qu'un droit de perquisition d6roge aux
principes de la common law et donne ouverture A des
abus, le Parlement a 6galement introduit dans la loi un
examen imm6diat de la d6cision du Ministre en faisant
intervenir un juge entre le fisc et le contribuable. Le
juge doit scruter [avec le plus grand soin] l'exercice
envisag6 du pouvoir discr6tionnaire minist~riel. A d6faut
d'approbation judiciaire, la d6cision ministbrielle n'a
aucun effet. Le texte du par. 231(4), selon lequel le juge
a le pouvoir de donner son agr6ment sur pr6sentation
d'une demande ex parte, indique bien l'intention du
Parlement de ne pas accorder au contribuable le droit
d'tre entendu A ce stade des proc6dures.

Selon moi, le Parlement a conclu, peut-8tre non sans
raison, que l'imposition de proc6dures en sus de celles
6nonc6es au par. 231(4) aurait pour effet de frustrer
l'objectif de l'article qui accorde le pouvoir et d'emp8-
cher une enquite efficace. 11 a 6videmment tenu compte
de l'int6r~t public qui requiert les sanctions et des
int6rits priv6s touch6s par la perquisition et la saisie et il
a conclu que par sa r6daction, I'article assure la justice
des proc6dures. Pour ma part, je ne vois pas comment
une protection proc6durale suppl6mentaire pourrait Etre
ajout6e sans frustrer l'intention du Parlement.

(2) La d6cision du Ministre touche effectivement a
des droits mime si elle doit Etre confirmbe. A mon avis,
il est erron6 de dire qu'aucun droit n'est touch6 parce
qu'une telle d6cision exige une confirmation. 11 y a
atteinte A des droits d6s que quelqu'un entre dans les
lieux et saisit les documents mime si le Ministre ne rend
aucune d6cision finale sur des droits ou obligations.

(3) La d6cision du Ministre n'implique pas de proc&
dure contradictoire. 11 ne s'agit pas de la situation
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being called upon to resolve a dispute between B and C.
There is a dispute but not in an adversarial sense. The
analogy of a court is entirely inappropriate. There are no
curial procedural rules imposed by the legislation.

(4) The governing legislation is silent as to substan-
tive rules to be observed in individual cases.

When one places in the balance the responses to
the four questions, the result is a modified "yes" to
question (2) and a "nil" return to each of the other
three criteria, leading to the conclusion that the
Minister's administrative and executive decision is
not required to be made on a judicial or quasi-judi-
cial basis.

Viewed from the broader perspectives of power,
issue, and sanctions, it is difficult to conceive that
the conclusion could be otherwise. The Minister is
not exercising judicial power. I did not understand
counsel for Coopers and Lybrand to argue for
more procedural protection than that provided by
s. 236(4), or to urge that the affected taxpayers
should have been consulted before the Minister
sought judicial approval of the authorization to
enter. The argument was made that the ministerial
decision, and the judicial approval, were based
upon the same material, the latter being a judicial
act, so also the former. Superficially, this argu-
ment is attractive, but I do not think it can prevail.

The functions and powers of the Minister, and
those of the judge, are entirely different. In carry-
ing out the responsibilities with which he is en-
trusted under the Income Tax Act, the Minister
discharges duties which are fundamentally
administrative. He is invested with investigatory
powers, including the right to audit, to request
information and production of documents, and the
right to authorize the conduct of an inquiry. Addi-
tional to these rights is the right conferred by s.
231(4) to authorize the entry and search of build-
ings. The power he exercises under s. 231(4) is
properly characterized as investigatory, rather
than adjudicatory. He will collect material and
advice from many sources. In deciding whether to
exercise the right last mentioned, he will be gov-

triangulaireo, o i A est appel6 i r6soudre un diff6rend
entre B et C. 11 y a un diff6rend mais pas au sens de
debat contradictoire. On ne peut faire aucune analogie
avec un tribunal. La Loi n'impose aucune r6gle de
proc6dure judiciaire.

(4) La loi applicable ne contient aucune rigle de fond
qui doit 6tre observ6e dans les cas individuels.

Lorsqu'on met en regard les r6ponses aux quatre
questions, on obtient un aouin mitig6 A la 20 ques-
tion et un anon)) aux trois autres critbres, ce qui
ambne A conclure que la d6cision de nature admi-
nistrative du Ministre n'est pas soumise A un pro-
cessus judiciaire ou quasi judiciaire.

Dans la perspective plus large du pouvoir, du
litige et des sanctions, il est difficile de concevoir
que la conclusion puisse Etre diff6rente. Le Minis-
tre n'exerce pas un pouvoir judiciaire. Je ne m'ex-
plique pas pourquoi l'avocat de Coopers and
Lybrand plaide en faveur d'une meilleure protec-
tion proc6durale que celle pr6vue par le par.
236(4) ou fait valoir que les contribuables vis6s
auraient dii tre consult6s avant que le Ministre ne
cherche A faire approuver judiciairement l'autori-
sation d'entrer. L'argument est que la d6cision du
Ministre et l'approbation judiciaire sont fond6es
sur les mimes documents et que puisque cette
dernibre est de nature judiciaire, il en est de mime
pour la premiere. A premiere vue, cet argument
est s6duisant, mais je ne pense pas qu'il puisse
pr6valoir.

Les fonctions et pouvoirs du Ministre diffrrent
entibrement de ceux du juge. En s'acquittant des
responsabilit6s qui lui sont confi6es par la Loi de
l'imp6t sur le revenu, le Ministre remplit des
obligations qui sont fondamentalement de nature
administrative. II jouit de pouvoirs d'enquate, y
compris le droit de v6rifier les comptes, d'exiger
des renseignements et la production de documents
et le droit d'autoriser la tenue d'une enquite. A ces
droits, s'ajoute celui qui est conf6r6 par le par.
231(4) d'accorder l'autorisation d'entrer et de per-
quisitionner dans des bitiments. On peut qualifier
A bon droit le pouvoir qu'il exerce en vertu du par.
231(4) de pouvoir d'enquite plut~t que de d6ci-
sion. Il recueille des documents et des informations
de multiples sources. Sa d6cision d'exercer le droit
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erned by many considerations, dominant among
which is the public interest and his duty as an
executive officer of the government to administer
the Act to the best of his ability. The decision to
seek authority to enter and search will be guided
by public policy and expediency, having regard to
all the circumstances. The powers which the judge
exercises are judicial when in review of ministerial
administrative discretion.

It would be unusual to have available a review
procedure prior to the application to the judge,
because, in the absence of judge's approval, any
decision on the part of the Minister to authorize
seizure of documents is manifestly without effect.
The judge's approval is the control on the Minis-
ter's decision, while any further recourse to the
courts is to serve as a control on the judge's
decision. This would appear to be a sensible read-
ing of s. 231(4).

I am satisfied that in giving an authorization
under s. 231(4) of the Income Tax Act, the Minis-
ter's actions are of an administrative nature, and
that no obligation rests at law upon the Minister to
act on a judicial or quasi-judicial basis. Hence the
ministerial decision falls outside s. 28 of the Fed-
eral Court Act and is not subject to review by that
court.

Jurisdiction in respect of the decision of the
judge stands on a different footing. Acting pursu-
ant to s. 231 of the Income Tax Act, he is dis-
charging his institutional role as an impartial
arbiter according to the stylized procedures and
restraints of a court. The definition of "federal
board, commission or other tribunal" in s. 2 of the
Federal Court Act expressly excludes persons
appointed under s. 96 of the British North Ameri-
ca Act, 1867. Judge Zalev is such a judge. The
vexing problem of whether a s. 96 judge is acting
under the relevant legislation in the capacity of
judge, or as persona designata, arose in Herman v.
Deputy Attorney General of Canada. In reasons
for judgment in Herman, recently delivered, I
sought to canvass the governing authorities, which
I will not again attempt. Upon the authorities, I
concluded that a judge acts as persona designata

mentionn6 en dernier sera influenc6e par bien des
considerations dont les principales sont l'int6r~t
public et son devoir d'agent du pouvoir ex6cutif
d'appliquer la Loi de son mieux. La d6cision de
chercher d obtenir I'autorisation de perquisitionner
sera command~e par l'int6r8t public et l'opportu-
nit6, compte tenu de toutes les circonstances. Les
pouvoirs exerc6s par le juge sont judiciaires lors-
qu'il examine la d6cision administrative discr6tion-
naire du Ministre.

II serait curieux d'avoir une proc6dure d'examen
avant la pr6sentation d'une demande au juge puis-
que sans son approbation, toute d6cision du Minis-
tre d'autoriser la saisie de documents est manifes-
tement sans effet. L'approbation du juge est un
moyen de contrble de la d6cision du Ministre,
tandis que tout autre recours devant un tribunal
permet d'examiner celle du juge. C'est A mon avis
une interpr6tation raisonnable du par. 231(4).

Je suis convaincu que la d6cision du Ministre
d'accorder une autorisation en vertu du par.
231(4) de la Loi de l'imp6t sur le revenu est de
nature administrative et qu'en droit, le Ministre
n'a aucune obligation d'agir de fagon judiciaire ou
quasi judiciaire. En cons6quence, la d6cision du
Ministre ne tombe pas sous le coup de l'art. 28 de
la Loi sur la Cour fidirale et n'est pas sujette A
examen par cette cour-lA.

La question de comp6tence en ce qui concerne la
d6cision du juge se pose de faqon diff6rente. Lors-
qu'il agit aux termes de l'art. 231 de la Loi de
I'imp6t sur le revenu, il s'acquitte de son r6le
institutionnel en sa qualit6 d'arbitre impartial con-
form6ment aux proc6dures et contraintes applica-
bles A un tribunal. La d6finition de <<office, com-
mission ou autre tribunal f6d6rals A l'art. 2 de la
Loi sur la Cour fidirale exclut express6ment les
personnes nomm6es en vertu de l'art. 96 de l'Acte
de I'Amerique du Nord britannique, 1867. Le juge
Zalev tombe dans cette cat6gorie. La question
controvers6e de savoir si un juge nomm6 en vertu
de l'art. 96 agit en vertu de la loi pertinente en sa
qualit6 de juge ou de persona designata a 6
soulev6e dans l'arr~t Herman c. Sous-procureur
gindral du Canada. Dans cet arrit, rendu r6cem-
ment, j'ai pass6 en revue la jurisprudence applica-
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only if "exercising a peculiar, and distinct, and
exceptional jurisdiction, separate from and
unrelated to the tasks which he performs from
day-to-day as a judge, and having nothing in
common with the Court of which he is a member."
A judge does not become persona designata
merely through the exercise of powers conferred
by a statute other than the provincial Judicature
Act or its counterpart. Given its widest sweep, s.
28 could make subject to review by the Federal
Court of Appeal, decisions or orders of provincial
federally-appointed judges, pursuant to such feder-
al enactments as the Criminal Code, the Divorce
Act, or the Bills of Exchange Act. That could not
have been intended.

It would seem to have been the will of Parlia-
ment, in enacting the concluding words of the
relevant paragraph of s. 2 of the Federal Court
Act, that ordinarily the acts of federally-appointed
provincial judges, pursuant to authority given to
them by federal statutes, will not be subject to
supervision by the Federal Court of Appeal.

In Herman, the order under attack was one
made by a s. 96 judge, pursuant to s. 232 of the
Income Tax Act, and related to solicitor-client
privilege. The Court concluded that the judge was
acting qua judge, and not as persona designata.
Although there are obvious points of difference,
much of the reasoning in Herman applies with
equal force in the present case leading to the
conclusion that Judge Zalev was not a "federal
board, commission or other tribunal."

The close functional relation between s. 231 and
s. 232 of the Income Tax Act, and the decision in
Herman as to s. 232, suggest that the same result
should be reached in respect of the judge acting
unders. 231.

In my opinion, the Federal Court of Appeal did
not have a right of review in the case at bar.
Whether an appeal lies to the provincial courts

ble, ce que je ne vais pas refaire. Me fondant sur la
jurisprudence, je suis arriv6 A la conclusion qu'un
juge agit A titre de persona designata seulement
s'il exerce dune comp6tence particulibre, distincte,
exceptionnelle et ind6pendante de ses tiches quoti-
diennes de juge, et qui n'a aucun rapport avec la
cour dont il est membren. Un juge ne devient pas
persona designata du simple fait qu'il exerce des
pouvoirs confbr6s par une loi autre que la loi
provinciale r6gissant la magistrature ou son 6qui-
valent. Si l'on donnait A l'art. 28 la port6e la plus
large, les d6cisions ou ordonnances de juges pro-
vinciaux nomm6s par le f6d6ral, rendues conform6-
ment A des lois f6d6rales comme le Code criminel,
la Loi sur le divorce ou la Loi sur les lettres de
change, seraient soumises A l'examen de la Cour
d'appel f6d6rale. Ce ne peut ftre le but de cet
article.

Il semble qu'en 6dictant les derniers mots de
l'alin6a pertinent de l'art. 2 de la Loi sur la Cour
fidirale, le Parlement ait voulu qu'ordinairement,
les actes des juges provinciaux nomm6s par le
f6d6ral, conform6ment aux pouvoirs qui leur sont
conf6r6s par des lois f6d6rales, soient soustraits au
pouvoir de surveillance de la Cour d'appel
f6d6rale.

Dans l'affaire Herman, l'ordonnance contest6e
avait 6t6 rendue par un juge nomm6 en vertu de
l'art. 96, conform6ment A l'art. 232 de la Loi de
l'imp6t sur le revenu et avait trait au privil6ge des
communications entre client et avocat. La Cour a
jug6 que le juge agissait A titre de juge et non de
persona designata. Malgr6 des diff6rences 6viden-
tes, une grande partie du raisonnement tenu dans
l'arrit Herman s'applique en l'esp6ce et conduit A
la conclusion que le juge Zalev n'est pas un (office,
commission ou autre tribunal f6d6ral.n

L'6troite relation fonctionnelle qui existe entre
les art. 231 et 232 de la Loi de l'imp6t sur le
revenu et la d6cision rendue dans l'affaire Herman
relativement A l'art. 232 sugg~rent qu'il faut par-
venir au m~me r6sultat en ce qui concerne un juge
qui agit aux termes de l'art. 231.

A mon avis, la Cour d'appel f6d6rale n'avait pas
de droit d'examen en l'espace. Je pr6f6re ne pas me
prononcer sur la question de savoir si l'autorisation
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from the authorization of the Minister and approv-
al of a judge, pursuant to s. 231(4) of the Income
Tax Act, is a question I would wish to leave open
as it does not arise for decision in the present
appeal. I would equally wish to leave for another
occasion the question whether recourse could be
had to replevin, or to one of the prerogative writs.

I would allow the appeal, set aside the judgment
of the Federal Court of Appeal, dismiss the
respondent's application with costs and restore the
decision or order of the Director-General, Special
Investigations Directorate, Department of Nation-
al Revenue, Taxation, and Judge Carl Zalev. Pur-
suant to the terms upon which leave to appeal to
this Court was granted, the costs of the application
for leave to appeal, and of the appeal, should be
paid by the appellant to the respondent on a
solicitor and client basis.

Appeal allowed.

Solicitor for the appellant: R. Tassi, Ottawa.

Solicitors for the respondent: Wilson, Barnes,
Walker, Montello, Beach & Morga, Windsor.

du Ministre et I'approbation d'un juge, conform&
ment au par. 231(4) de la Loi de l'imp6t sur le
revenu, peuvent faire l'objet d'un appel devant les
cours provinciales, car cette question n'est pas
soulev6e par ce pourvoi. Je pr6f6re 6galement que
soit tranch6e en une autre occasion la question de
savoir si l'on peut recourir A une demande de
mainlev6e ou A l'un des brefs de pr6rogative.

Je suis d'avis d'accueillir l'appel, d'infirmer l'ar-
rat de la Cour d'appel f6d6rale, de rejeter avec
d6pens la demande de l'intim6e et de r6tablir la
d6cision ou ordonnance du Directeur g6n6ral de la
Direction des enquates sp6ciales du ministbre du
Revenu national, Imp6t, et du juge Carl Zalev.
Conform6ment aux conditions de l'autorisation
d'interjeter appel devant cette Cour, I'appelant
paiera les d6pens de l'intim6e pour la requ&e en
autorisation d'appel et ceux de l'appel en cette
Cour, comme entre avocat et client.

Pourvoi accueilli.

Procureur de l'appelant: R. Tass6, Ottawa.

Procureurs de I'intimie: Wilson, Barnes,
Walker, Montello, Beach & Morga, Windsor.
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Murray Bowen (Plaintiff) Appellant;

and

City of Montreal (Defendant) Respondent.

1978: October 24; 1978: December 5.

Present: Spence, Pigeon, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

QUEBEC

Expropriation - Resale of expropriated property -
Abuse of right - Unjust enrichment.

Municipal law - Action in damages - Six-month
prescription - Charter of the City of Montreal, S.Q.
1959-60, c. 102 as am., ss. 1090, 1092.

Appeal - Conclusions added by amendment -
Omission in factum - Supreme Court Act, R.S.C.
1970, c. S-19, s. 50.

As a result of the expropriation of his immovable
property, appellant received compensation pursuant to
judgments of the Public Service Board, homologated by
the Superior Court on October 8, 1963. On December
13, 1963, the City sold the expropriated property at
public auction, and on August 7, 1964 it executed a deed
of sale in the purchaser's favour. On April 12, 1965,
appellant brought an action against respondent, alleging
that the expropriation was part of a wrongful agreement
between the City and the purchaser to enable the latter
to acquire ownership of the expropriated property, and
he asked that the City be ordered to pay him the sum of
$66,038, namely the profit realized on the resale. At the
close of the trial on November 13, 1969, appellant
requested and was granted leave to amend the conclu-
sions of his action to include a request that the resolu-
tions which authorized the expropriation and the judg-
ments homologating the decisions of the Public Service
Board be annulled. The Superior Court judge dismissed
the action solely on the ground that the claim was
subject to the six-month prescription contained in the
Charter of the City of Montreal, but without saying
anything about the conclusions in nullity. The Court of
Appeal affirmed the judgment of the Superior Court
and also held that "It is unnecessary to deal with these
conclusions [in nullity] because the only claim put for-
ward by appellants in their brief is for judgment for a
sum of money . . .". Appellant appeals to this Court
solely on the ground that this was a case of unjust
enrichment and such a claim is not subject to the short
prescription.

Murray Bowen (Demandeur) Appelant;

et

La Ville de Montrbal (Difenderesse) Intimie.

1978: 24 octobre; 1978: 5 d6cembre.

Pr6sents: Les juges Spence, Pigeon, Beetz, Estey et
Pratte

EN APPEL DE LA COUR D'APPEL DU QUIEBEC

Expropriation - Revente de l'immeuble exproprii
- Abus de droit - Enrichissement sans cause.

Droit municipal - Action en dommages-intirits -
Prescription de six mois - Charte de la Ville de
Montrial, S.Q. 1959-60, chap. 102 et mod., art. 1090,
1092.

Appel - Conclusions ajouties par amendement -
Oubli dansfactum - Loi sur la Cour suprime, S.R.C.
1970, chap. S-19, art. 50.

Par suite de l'expropriation de son immeuble, I'appe-
lant regoit une indemnit6 conform6ment aux jugements
de la R6gie des services publics homologu6s par la Cour
sup6rieure le 8 octobre 1963. Le 13 d6cembre 1963, la
Ville vend aux enchres publiques l'immeuble expropri6
et, le 7 aofit 1964, elle passe un acte de vente en faveur
de l'acqubreur. Le 12 avril 1965, I'appelant intente une
action contre l'intim6e all6guant que l'expropriation fai-
sait partie d'une entente abusive entre la Ville et I'ac-
qu6reur afin de permettre A ce dernier de devenir pro-
pri6taire de l'immeuble expropri6 et il demande que la
Ville soit condamn6e A lui payer la somme de $66,038
soit le b6n6fice r6alis6 lors de la revente. A la fin du
procks, le 13 novembre 1969, I'appelant demande et
obtient l'autorisation d'amender les conclusions de son
action afin de faire d6clarer nuls les r6solutions qui oit
autoris6 l'expropriation et les jugements qui ont homolo-
gu6 les d6cisions de la R6gie des services publics. Le
juge de la Cour supbrieure rejette l'action pour le seul
motif que la demande est frapp6e de la prescription de
six mois pr6vue A la Charte de la Ville de Montrial,
mais sans dire un mot des conclusions en nullit6. La
Cour d'appel confirme le jugement de la Cour sup6-
rieure et d6cide aussi qu'ail n'y a pas lieu de retenir ces
conclusions [en nullit6], vu la seule demande des appe-
lants formul6e dans leur m6moire d'une condamnation A
une somme d'argent .. .*. L'appelant se pourvoit devant
cette Cour invoquant comme seul moyen qu'il s'agit
d'enrichissement sans cause et qu'une telle demande
n'est pas assujettie A la courte prescription.
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Held: The appeal should be allowed for the sole
purpose of allowing the appellant to make proper pro-
ceedings to implead the purchaser of his expropriated
property in order to have judgment rendered on his
conclusions for annulment.

Appellant cannot succeed on his argument that the
claim is based on unjust enrichment and such a claim
was not subject to the short prescription. If there was
any enrichment of respondent municipality, it was not
unjust enrichment but the result of the expropriation
and resale. If the expropriation was tainted with illegal-
ity appellant might perhaps, had it not been for the
prescription, have obtained damages instead of the
annulment of the expropriation, but the prescription is
an insurmountable obstacle to any claim of this nature.
The only conclusions on which appellant could hope to
succeed were therefore those he had added by amend-
ment, but which he did not mention in his brief, namely
the prayer to have the expropriation annulled, to which
only the thirty-year prescription applies. However, even
if a direct action in nullity was admissible, the Court
cannot rule on these conclusions with the record in its
present state. The rights of the purchaser cannot be
prejudiced without impleading it, and this seems to have
been forgotten. On the other hand, in accordance with
the principle that a party may not be deprived of his
rights on account of an error of counsel where it is
possible to rectify the consequences of such error with-
out injustice to the opposing party, appellant should be
allowed to take the necessary steps to obtain a decision
on his conclusions for the annulment of the expropria-
tion, on which the courts below did not rule.

Protestant Board of School Commissioners of the
City of Montreal v. Royal Trust Co., [1965] Que. Q.B.
249; C6t4 v. Corporation of the County of Drummond,
[ 1924] S.C.R. 186; Royal Trust Co. v. City of Montreal
(1918), 57 S.C.R. 352; Brinks Express v. Plaisance et
al., [1977] 1 S.C.R. 640; Citi de Pont Viau v. Gauthier
Mfg. Ltd., [1978] 2 S.C.R. 516, referred to.

APPEAL against a decision of the Court of
Appeal of Quebec, affirming a judgment of the
Superior Court. Appeal allowed for the sole pur-
pose of allowing appellant to make proper proceed-
ings to implead the purchaser of his expropriated
property in order to have judgment rendered on his
claim that all expropriation proceedings be decla-
red void.

A. L. Stein, Q.C., for the appellant.

Marcel Gerbeau and Pierre Caron, for the
respondent.

Arrit: Le pourvoi doit 6tre accueilli aux fins d'autori-
ser le demandeur A faire les proc6dures n6cessaires pour
assigner l'acqu6reur de son immeuble expropri6 afin
qu'il soit statu6 sur ses conclusions en nullit6.

L'appelant ne peut r6ussir sur le moyen que la
demande est fond6e sur l'enrichissement sans cause et
qu'une telle demande n'est pas assujettie A la courte
prescription. S'il y a eu enrichisssement de la municipa-
lit6 intim6e cet enrichissement n'est pas sans cause, il est
le r6sultat de l'expropriation et de la revente. Si l'expro-
priation est entach6e d'ill6galit6, I'appelant aurait peut-
6tre pu, si ce n'6tait de la prescription, obtenir des
dommages au lieu de l'annulation de l'expropriation,
mais la prescription est un obstacle insurmontable A
toute demande de ce genre. Les seules conclusions sur
lesquelles l'appelant pouvait espbrer r6ussir 6taient donc
celles qu'il avait ajout6es par amendement, mais dont il
ne parle pas dans son m6moire, c'est-A-dire la demande
de nullit6 de l'expropriation A laquelle seule la prescrip-
tion de trente ans s'applique. Toutefois, meme si l'action
directe en nullit6 6tait recevable, la Cour ne peut se
prononcer sur ces conclusions dans l'6tat actuel du dos-
sier. On ne peut en effet porter atteinte aux droits de
l'acqubreur sans le mettre en cause, ce qu'on parait avoir
oubli6 de faire. Par contre, en vertu du principe qu'une
partie ne peut 6tre priv6e de son droit par I'erreur de ses
procureurs, lorsqu'il est possible de rem6dier aux cons6-
quences de cette erreur sans prijudice A la partie
adverse, il y a lieu de permettre A l'appelant de faire les
proc6dures n6cessaires pour faire adjuger sur ses conclu-
sions en nullit6 de l'expropriation sur lesquelles les cours
d'instance inf6rieure ne se sont pas prononc6es.

Jurisprudence: Bureau des Commissaires d'icoles
protestantes de la Ville de Montrial c. Royal Trust Co.,
[1965] B.R. 249; C6t4 c. Corporation du comti de
Drummond, [1924] R.C.S. 186; Royal Trust Co. c.
Ville de Montrial (1918), 57 R.C.S. 352; Brinks
Express c. Plaisance et al., [1977] 1 R.C.S. 640; Citi de
Pont Viau c. Gauthier Mfg. Ltd., [ 1978] 2 R.C.S. 516.

POURVOI A l'encontre d'un arrt de la Cour
d'appel du Quebec confirmant un jugement de la
Cour sup6rieure. Pourvoi accueilli aux fins d'auto-
riser I'appelant A faire les proc6dures n6cessaires
pour assigner I'acqu6reur de son immeuble expro-
pri6 afin qu'il soit statu6 sur ses conclusions en
nullit6 des proc6dures d'expropriation.

A. L. Stein, c.r., pour I'appelant.

Marcel Gerbeau et Pierre Caron, pour l'intimbe.
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The judgment of the Court was delivered by

PIGEON J.-This is an appeal as of right from
the decision of the Court of Appeal of the Province
of Quebec dated November 11, 1974, affirming
the judgment of the Superior Court dismissing
appellant's action against respondent. This action
was brought by appellant jointly with Dame
Esther Zuckerman, but since the latter is now
deceased appellant, who is her heir, has continued
the action alone.

The action alleges that plaintiffs were the
owners of an immovable property on Aylmer
Street in Montreal which the City expropriated on
July 13, 1961. Compensation for the expropriation
was paid pursuant to judgments of the Superior
Court dated October 8, 1963, homologating
reports of the Public Service Board dated Septem-
ber 4, 1963. The grounds on which a claim was
filed against the City on April 12, 1965 are essen-
tially contained in the following three allegations:

8. THAT subsequently, on or about December 13,
1963 Defendant, by what was purported or alleged to be
a public auction, sold Plaintiffs' immoveable property to
Henry Morgan and Company, a large departmental
store located in the vicinity of the said immoveable
property, for a price and consideration of $32.00 per
square foot, realizing thereon a total price of $105,-
660.80 and thereby acquiring or realizing a profit (apart
from the profits above-mentioned derived from the park-
ing lot operation) in the sum of $66,038.00 over and
above the price paid to Plaintiffs;

9. THAT, in fact, the entire plan and expropriation
by Defendant allegedly for improvement of the northern
approaches to widened Ontario Street and the southern
approaches of extended Concord Street between Union
Avenue and Aylmer Street of the land property with
buildings bearing civic numbers 2024, 2030, 2034 and
2036 Aylmer Street on Lot P-1213 cadastre of St.
Antoine Ward owned by Plaintiffs was part of a pro-
posal and agreement between Defendant and/or certain
of its officers and/or officials and/or agents and the said
Henry Morgan and Company made with a view to
enabling the said Company to acquire the ownership of
Plaintiffs immoveable property, and was not necessarily
in the best interests of the citizens of the City of
Montreal in general nor the Plaintiffs in particular;

Le jugement de la Cour a tA rendu par

LE JUGE PIGEON-Ce pourvoi a 6t6 inscrit de
plein droit A l'encontre de l'arrt de la Cour d'ap-
pel de la province de Qubbec en date du 11
novembre 1974, qui confirme le jugement de la
Cour sup6rieure rejetant f'action de l'appelant
contre l'intimbe. Cette action a 6t intent6e par
l'appelant conjointement avec Dame Esther Zuc-
kerman mais celle-ci 6tant d6c6d6e, I'appelant qui
lui a succ6d6 a repris l'instance en son nom seul.

L'action allAgue que les demandeurs 6taient pro-
pri6taires d'un immeuble sur la rue Aylmer A
Montrbal, immeuble que la Ville a expropri6 le 13
juillet 1961. L'indemnit6 d'expropriation a 6t6
vers6e A la suite de jugements de la Cour sup6-
rieure en date du 8 octobre 1963 homologuant des
rapports de la R6gie des services publics en date
du 4 septembre 1963. Les motifs pour lesquels une
r6clamation a t6 introduite contre la Ville le 12
avril 1965, sont contenus essentiellement dans les
trois all6gations suivantes:

[TRADUCTION] 8. QUE subs6quemment, le 13
d6cembre 1963 ou vers cette date, la d6fenderesse, par
ce qui est pr6tendument une vente aux enchbres publi-
ques, a vendu l'immeuble des demandeurs A Henry
Morgan and Company, un grand magasin A rayons situ6
A proximit6 de cet immeuble, moyennant un prix de $32
le pied carr6, soit un montant total de $105,660.80,
r6alisant ainsi un b6n6fice (ind6pendamment des bin6fi-
ces dijA mentionn6s d6coulant de l'exploitation d'un
terrain de stationnement) de $66,038 sur le prix pay6 au
demandeur;

9. QUE tout le plan et I'expropriation ordonn6s par la
d6fenderesse dans le but all6gu6 d'am6liorer les acc6s
par le nord A la rue Ontario qui avait 6t6 61argie et les
accbs par le sud au prolongement de la rue Concord
entre l'avenue Union et la rue Aylmer, en utilisant les
terrains et les immeubles portant les numbros 2024,
2030, 2034 et 2036 de la rue Aylmer, Lot P-1213 du
cadastre du quartier St-Antoine, propri6t6 des deman-
deurs, faisaient partie d'un projet et d'une entente con-
venus entre la d6fenderese et/ou certains de ses fonc-
tionnaires, employ6s ou mandataires et Henry Morgan
and Company dans le but de permettre A cette derniare
de devenir propri6taire des immeubles des d6fendeurs et
n'6taient pas n&cessairement dans le meilleur int6r~t de
l'ensemble des citoyens de la ville de Montr6al ni des
demandeurs en particulier;
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10. THAT the aforesaid expropriation and prior
possession of Plaintiffs immoveable property was
acquired by Defendant by abuse of its rights under
By-Laws of the City of Montreal, and more particularly
by abuse of its rights under Articles 955 and following,
of the Charter of the Defendant City;

At the close of the trial, on November 13, 1969,
plaintiffs filed a motion requesting leave to amend
the conclusions of their action, and this motion
was granted by the trial judge on December 11,
1969. Pursuant to this judgment the conclusions
were amended to read as follows:

WHEREFORE Plaintiffs, under reserve of their
rights and recourses for any additional accounting of the
profits realized from their immoveable property during
the period used and expropriated by the Defendant as a
parking lot, pray that by judgment of this Honourable
Court to intervene:
a) the resolutions, Exhibits D-8, (a) and (b) and/or
Exhibits D-9, (a) and (b), and the judgments, Exhibits
D-16 and D-17, and any by-laws and/or provisions of
the charter of the City of Montreal be resiliated,
annulled and rescinded in so far as applicable to the
Plaintiffs and the expropriation of their immoveable
property as described in the present cause, for all pur-
poses of law;
b) that the Defendant be condemned to pay to the
Plaintiffs jointly the sum of $76,188.03 with interest
from December 13, 1963 and costs.

The judgment of the Superior Court on the
merits was handed down by Collins J. on Decem-
ber 12, 1969. The action was dismissed solely on
the ground that the claim was prescribed. The
judge wrote:

WHEREAS the defendant after expropriating the
said properties caused them to be included with other
properties adjacent thereto and to be put up for auction
sale on the llth day of December 1963, all of which
properties were acquired at the said auction sale by
Henry Morgan & Co. Limited and the defendant subse-
quently executed a notarial deed of sale on the 7th day
of August 1964 in favour of Henry Morgan & Co.
Limited conveying all the properties so acquired by
Henry Morgan & Co. Limited at the said auction sale
including the properties of the plaintiffs so expropriated
by the defendant and,

WHEREAS it is clear that, under any view of the
facts, the claim of the plaintiffs against the defendant

10. QUE la d6fenderesse a proc6d6 A cette expropria-
tion et A la prise de possession pr6alable des immeubles
des demandeurs en abusant de ses droits conf6r6s par les
r~glements de la ville de Montreal et plus particulibre-
ment de ses droits en vertu des art. 955 et suivants de la
Charte de la ville d6fenderesse;

A la fin du procks les demandeurs ont fait, en
date du 13 novembre 1969, une requAte aux fins
d'amender les conclusions de leur action et cette
requate a t accord6e par le juge du procks le 11
d6cembre 1969. En vertu de ce jugement, les
conclusions ont t amend6es de fagon A se lire
comme suit:

[TRADUCTION] C'EST POURQUOI les demandeurs,
sous r6serve de leurs droits et recours en vue d'obtenir
un recompte des b6n6fices r6alis6s sur leurs immeubles
pendant la p6riode oii la d6fenderesse les a expropribs et
utilis6s comme terrains de stationnement, demandent
que, par jugement de cette honorable Cour:
a) les r6solutions, pi6ces D-8, a) et b) et/ou les pibces
D-9, a) et b), les jugements, pi6ces D-16 et D-17, et les
r6glements et/ou les dispositions de la Charte de la ville
de Montr6al soient r6sili6s, annul6s et rescind6s dans la
mesure oA ils s'appliquent aux demandeurs et A l'expro-
priation de leurs immeubles d6crits dans la pr6sente
cause;

b) et que la d6fenderesse soit condamn6e A payer aux
demandeurs conjointement la somme de $76,188.03 avec
intbrats A compter du 13 d6cembre 1963 et les d6pens.

Le jugement de la Cour superieure sur le fond a
6t& rendu par le juge Collins le 12 d6cembre 1969.
L'action est rejet6e pour l'unique motif que la
demande est prescrite. Le juge a dit:

[TRADUCTION] CONSIDtRANT que la d6fende-
resse, aprbs avoir expropri6 lesdits terrains, les a r6unis A
d'autres terrains adjacents et les a mis en vente aux
ench6res publiques le 11 d6cembre 1963, que tous ces
immeubles ont alors t acquis par Henry Morgan &
Co. Limited et que la d6fenderesse a subs6quemment
pass6 un acte de vente le 7 ao~t 1964 en faveur de
Henry Morgan & Co. Limited et lui a c6d6 tous les
immeubles acquis par cette derniare A la vente aux
ench~res, y compris les immeubles des demandeurs
qu'elle avait expropri6s et,

CONSIDRANT qu'il est clair que, compte tenu des
faits, la r6clamation des demandeurs contre la d6fende-

[1979] 1 S.C.R.514
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arose at the latest on the 7th day of August 1964, the
date of the said deed of sale, and,...

He then cited ss. 1090 and 1092 of the Charter
of the City of Montreal:

1090. No action against the city for damages or for
compensation shall be admissible unless the same be
instituted within six months from the date when the
right of action originated.

1092. All actions, suits or claims against the city, or
any of its officers or employees, for damages resulting
from any offense, quasi-offense or other illegal act, are
prescribed by six months from the day on which the
cause of action originated, notwithstanding any legisla-
tive provision inconsistent herewith.

He then rejected the distinction plaintiffs were
trying to make by maintaining that their claim was
not an action in damages but rather one founded
on unjust enrichment. He accordingly held that
the action should be dismissed, but said nothing
about the conclusions in nullity added by an
amendment he had authorized the day before. In
the circumstances it cannot be presumed that he
considered them to be without foundation, particu-
larly since his last reason reads as follows:

CONSIDERING that with regard to costs, the action
should be dismissed without costs because:

a) The said prescriptions are very short prescriptions
and were enacted only for the benefit of the defendant
which would otherwise have been subject to the usual
prescription in matters of this kind (apart from any
other applicable statutory enactment for its benefit).

b) The Court is satisfied that it would have decided
otherwise were it not for the question of prescription.

The Court of Appeal unanimously affirmed the
judgment of the Superior Court, also on the basis
of the short prescription provided for in the Chart-
er of the City of Montreal. With regard to the
conclusions in nullity the reasons of Gagnon J.A.,
with whom Brossard and Crete J.A. concurred,
read as follows:

[TRANSLATION] There was no mention either in the
parties' briefs or at the hearing of the additional conclu-
sions added to the action praying that resolutions D-8
(a) and (b) and D-9 (a) and (b), as well as judgments
D-16 and D-17 "and any by-laws and/or provisions of
the Charter of the City of Montreal-in so far as

resse a pris naissance au plus tard le 6 aofit 1964, date
de l'acte de vente, et,....

Il cite ensuite les art. 1090 et 1092 de la Charte
de la Ville de Montrial:

1090. Aucune action en dommages-intbr~ts ou en
indemnit6 n'est recevable contre la cit6 si elle n'est
intent6e dans les six mois du jour oa le droit d'action a
pris naissance.

1092. Toute action, poursuite ou r6clamation contre
la cit6 ou l'un de ses officiers ou employbs, pour domma-
ges r6sultant de d6lit, quasi-d61it ou autre acte ill6gal,
est prescrite par six mois A compter du jour oii le droit
d'action a pris naissance, nonobstant toute disposition
l6gislative inconciliable avec la pr6sente.

Aprbs cela, il rejette la distinction que les
demandeurs pr6tendaient faire en soutenant que
leur demande n'6tait pas une action en dommages
mais 6tait fond6e sur l'enrichissement sans cause.
II conclut donc au rejet de f'action, mais sans dire
un mot des conclusions en nullit6 ajout6es par un
amendement qu'il a autoris6 la veille. Dans ces
conditions, on ne peut pas supposer qu'il les jugeait
mal fond6es, d'autant plus que son dernier consid6-
rant se lit comme suit:

[TRADUCTION] CONSIDERANT qu'en ce qui con-
cerne les d6pens, I'action doit 6tre rejet6e sans d6pens
parce que:
a) Les prescriptions en cause sont tras courtes et ont 6t6
6dicties uniquement dans l'int6ret de la d6fenderesse qui
autrement aurait 6t6 soumise aux prescriptions habituel-
lement applicables dans ce domaine (ind6pendamment
de toute autre loi ou r6glement applicable A son
avantage).
b) La Cour est persuad6e que, n'efit 6t6 la question de
la prescription, sa d6cision aurait 6t6 diff6rente.

La Cour d'appel a unanimement confirm6 ce
jugement de la Cour supirieure en se fondint
6galement sur la courte prescription pr6vue A la
Charte de la Ville de Montrial. Au sujet des
conclusions en nullit6 voici ce qu'on lit dans les
notes du juge Gagnon auxquelles les juges Bros-
sard et Crite ont donn6 leur accord:

11 n'a 6t6 question ni dans les m6moires des parties, ni
A l'audience des conclusions additionnelles ajout6es A
l'action et demandant I'annulation des r6solutions D-8,
(a) et (b) et D-9, (a) et (b), ainsi que des jugements
D-16 et D-17 [TRADUCTION] Let les r6glements et/ou
les dispositions de la Charte de la ville de Montr6al-

515[1979] 1 R.C.S.
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applicable to the Plaintiffs and the expropriation of their
immoveable property", be annulled.

The resolutions are those authorizing the expropria-
tion and the judgments are those of the Superior Court
homologating the decisions of the Public Service Board
fixing the compensation. It is unnecessary to deal with
these conclusions because the only claim put forward by
appellants in their brief is for judgment for a sum of
money in accordance with the theory of unjust enrich-
ment, a claim which is incompatible with the annulment
of the expropriation proceedings.

It should also be noted that a cross-appeal by
the City of Montreal respecting the refusal to
award costs and the reason therefor was dismissed
on the following ground:

[TRANSLATION] In view of the provisions of art. 477
C.C.P. and solely on the ground that the defence of
prescription was not expressly raised in the City's argu-
ments, I would affirm the decision on costs.

Regarding appellant's principal argument, the
only one he presented in his factum, namely that
there was unjust enrichment and that such a claim
was not subject to the short prescription, it must
be said that nothing in the authorities cited sup-
ports appellant's contention. If there was any
enrichment of respondent municipality, it was not
unjust enrichment but the result of the expropria-
tion and resale. The City became the owner by the
expropriation and resold at a higher price. If an
enrichment resulted, this had its legal cause in the
deeds of purchase and resale (The Protestant
Board of School Commissioners of the City of
Montreal v. Royal Trust Company').

If the expropriation was tainted with illegality
and appellant can ask that it be annulled on this
ground, he might perhaps, had it not been for the
prescription, have obtained damages instead of the
annulment of the expropriation, as indicated by
the trial judge's last reason. It is clear, however,
that prescription is an insurmountable obstacle in
the way of any claim of this nature. Since this is a
case where the right of action is denied, the Court
could, under art. 2188 C.C., of its own motion
supply the defence of prescription.

I[1965] Que. Q.B. 249.

dans la mesure oa ils s'appliquent aux demandeurs et A
l'expropriation de leurs immeubless.

Les r6solutions sont celles qui ont autoris6 l'expropria-
tion et les jugements sont ceux de la Cour sup6rieure qui
ont homologu6 les d6cisions de la R6gie des services
publics fixant ['indemnit6. 11 n'y a pas lieu de retenir ces
conclusions, vu la seule demande des appelants formul6e
dans leur m6moire d'une condamnation A une somme
d'argent en vertu de la th6orie de ['enrichissement sans
cause, demande qui est incompatible avec l'annulation
des proc6d6s d'expropriation.

II faut 6galement noter qu'un contre-appel
form6 par la Ville de Montr6al A l'encontre de
l'adjudication des d6pens et du motif qui l'a inspi-
r6e, a 6 rejet6 pour la raison suivante:

Eu 6gard aux dispositions de I'article 477 C.P. et pour
le seul motif que la d6fense de prescription n'a pas 6t6
soulev6e express6ment dans le plaidoyer de la ville, je
confirmerais I'adjudication des d6pens.

Sur le principal moyen de I'appelant, le seul
qu'il ait invoqu6 dans son m6moire, savoir, qu'il
s'agit d'enrichissement sans cause et qu'une telle
demande n'est pas assujettie A la courte prescrip-
tion, il faut dire que rien dans la doctrine et la
jurisprudence cities ne supporte les pr6tentions de
l'appelant. S'il y a eu enrichissement de la munici-
palit6 intimbe cet enrichissement n'est pas sans
cause, il est le r6sultat de l'expropriation et de la
revente. La Ville est devenue propri6taire par I'ex-
propriation et elle a ensuite revendu A un prix plus
61ev6. S'il en est r6sult6 un enrichissement celui-ci
a sa cause juridique dans les actes d'acquisition et
de revente (Le Bureau des Commissaires d'icoles
protestantes de la Ville de Montrial c. Royal
Trust Company').

Si l'expropriation est entach6e d'ill6galit6 et
I'appelant peut en demander la nullit6 pour ce
motif, il aurait peut-8tre pu, si ce n'6tait de la
prescription, obtenir des dommages au lieu de
l'annulation de l'expropriation, comme le laisse
entendre le dernier consid6rant du premier juge. 11
est cependant 6vident que la prescription est un
obstacle insurmontable A l'encontre de toute
demande de ce genre. Vu qu'il s'agit d'un cas oiO la
loi d6nie f'action, les tribunaux pouvaient en vertu
de l'art. 2188 C.c. suppl6er d'office le moyen r6sul-
tant de la prescription.

'[1965] B.R. 249.
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The only conclusions on which appellant could
hope to succeed were therefore those he had added
by amendment at the close of the trial, that is, the
prayer to have the expropriation annulled. Counsel
was therefore asked at the hearing in this Court
whether he was abandoning these conclusions. He
replied that even though he had not mentioned
them in his factum he was not abandoning them.
Counsel for the City told the Court in this connec-
tion that he was not contending that the short
prescription could apply to that claim. It will be
noted, moreover, that in C6ti v. Corporation of the
County of Drummond', Anglin and Mignault JJ.
expressed the opinion that, as a rule, an action to
annul municipal proceedings is subject only to the
thirty-year prescription.

Counsel for the City of Montreal contended,
however, that the latter could argue res judicata
because the homologation judgments rendered on
October 8, 1963 could have been appealed.
Because no appeal was brought within the pre-
scribed time, appellant was said to have no remedy
against these judgments. This contention appears
to me ill-founded. The right to appeal judgments
homologating the decisions of the Public Service
Board was granted by s. 995f of the Charter of the
City of Montreal. This section was enacted in
1962 by 10-11 Eliz. II, c. 59, s. 104, and reads as
follows:

995f. An appeal shall lie before the Court of Queen's
Bench from the judgment of the Superior Court which
homologates the final decision of the Board, as to the
expropriated party, if the indemnity be at least
$5,000.00 less than the amount claimed by him, and as
to the expropriating party, if the indemnity awarded be
at least $5,000.00 higher than the amount appearing in
the report of its expert.

However, s. 995g, enacted at the same time,
provides:

995g. The provisions of the present division shall
apply only to the proceedings in expropriation instituted
before the Bureau.

The reports of the Board that were entered in
the record show that the latter did not decide on
appeal from a decision of the Montreal Expropria-
tion Bureau, the "Bureau" referred to in s. 995g,

2 [1924] S.C.R. 186.

Les seules conclusions sur lesquelles l'appelant
pouvait espbrer r6ussir 6taient donc celles qu'il
avait ajout6es par amendement A la fin du procks,
c'est-A-dire, la demande de nullit6 de l'expropria-
tion. A l'audience, nous avons donc demand6 A son
avocat s'il renongait A ces conclusions-lA. Il nous a
r6pondu, que mime s'il n'en avait pas parl6 dans
son m6moire il ne les abandonnait pas. Quant A
l'avocat de la Ville il nous a dit A ce sujet qu'il ne
soutenait pas que la courte prescription pouvait
s'appliquer A cette partie de la demande. On
notera d'ailleurs que, dans l'affaire C6ti c. Corpo-
ration du comti de Drummond 2 , les juges Anglin
et Mignault ont exprim6 l'avis qu'en principe,
seule la prescription de trente ans s'applique au
recours en nullit6 de proc6dures municipales.

L'avocat de la Ville de Montr6al a cependant
pr6tendu que cette dernibre pouvait invoquer chose
jug6e, parce que les jugements d'homologation
rendus le 8 octobre 1963 auraient 6t6 susceptibles
d'appel. A d6faut d'appel interjet6 dans le d6lai
voulu, I'appelant serait sans recours contre ces
jugements. Cette pr6tention ne me parait pas bien
fond6e. Le droit d'appel des jugements homolo-
guant les d6cisions de la R6gie des services publics
a 6t6 accord6 par l'art. 995f de la Charte de la
Ville de Montrial. Cet article a 6t d6cr6t6 par
l'art. 104 de la loi de 1962, 10-11 Eliz. II chap. 59,
et se lit comme suit:

995f. I y a appel A la Cour du banc de la reine du
jugement de la Cour supbrieure qui homologue la d6ci-
sion finale de la R6gie, quantA l'expropri6, si l'indem-
nit6 est inf6rieure d'au moins $5,000.00 au montant par
lui r6clam6 et, quant A l'expropriante, si l'indemnit6
accord6e est d'au moins $5,000.00 sup6rieure au mon-
tant apparaissant au rapport de son expert.

Cependant, I'art. 995g d6cr6t6 en m8me temps
dispose:

995g. Les dispositions de la pr6sente section ne s'ap-
pliquent qu'aux proc6dures d'expropriation instruites
devant le Bureau.

Les rapports de la R6gie qui ont 6t6 vers6s au
dossier font voir que cette derniAre n'a pas statu6
en appel d'une d6cision du Bureau des expropria-
tions de la Ville de Montr6al, le aBureaus vis6 A

2 [1924] R.C.S. 186.
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but in first instance under s. 984 of the Charter,
replaced by s. 94 of the above-cited Act of 1962.
This section is as follows:

984. The Board shall continue, notwithstanding the
institution of the Bureau, to have jurisdiction to com-
plete and to decide the expropriation cases the hearing
of which shall have been commenced before it and those
which shall have been referred to it before the sanction
of the act instituting the Montreal Expropriation
Bureau.

Under s. 978 of the Charter as it stood at the
commencement of the expropriation proceedings,
the judgment of the Superior Court, like the deci-
sion of the Board, could not be appealed:

978. On the day specified in the notice, the city shall
submit such report to the Superior Court or to a judge
thereof, for confirmation or homologation; the court or
judge, as the case may be, upon being satisfied that the
proceedings and formalities prescribed by the foregoing
articles have been observed, shall confirm and homolo-
gate the report.

The decision of the court or judge shall be final as
regards all interested parties and shall not be subject to
appeal.

In view of the foregoing, an action to have all
the expropriation proceedings annulled was not
inadmissible (see Royal Trust Co. v. City of
Montreal3 ). This Court cannot, however, rule on
these conclusions with the record in its present
state since these concern real rights and the City
of Montreal's title cannot be invalidated without
prejudice to the rights of the company to which it
has sold the expropriated immovable. Just as the
conclusions in nullity seem to have been complete-
ly overlooked in the judgment on the merits, the
need to implead the purchaser in order to rule on
them also seems to have been forgotten. However,
the failure to implead a third party whose presence
is necessary is not a ground of defence on the
merits but merely a ground for a dilatory excep-
tion. Having come to the conclusion that the claim
for damages or compensation for the injury result-
ing from an allegedly illegal expropriation could
not be allowed owing to prescription, the trial
judge should therefore, in my opinion, have decid-
ed that the Court ought not rule on the conclusions

(1918), 57 S.C.R. 352.

I'art. 995g, mais en premiere instance par applica-
tion de l'art. 984 de la Charte remplac6 par I'art.
94 de la loi pr6cit6e de 1962. Cet article 984 se lit
comme suit:

984. La R6gie continuera, nonobstant l'institution du
Bureau, d'avoir juridiction pour terminer et d6cider les
instances en expropriation dont l'instruction aura 6t6
commenc6e devant elle et celles qui lui auront 6t6
rif6r6es avant I'entr6e en vigueur de la loi instituant le
Bureau des expropriations de Montr6al.

Or, en vertu de I'art. 978 de la Charte comme il
se lisait au d6but des proc6dures d'expropriation,
le jugement de la Cour supbrieure tout comme la
d6cision de la R6gie 6tait sans appel:

978. Au jour fix6 dans l'avis, la cit6 soumet ce rap-
port A la Cour sup6rieure ou A l'un de ses juges pour en
obtenir la confirmation ou l'homologation; la cour ou le
juge, suivant le cas, aprbs avoir constat6 que les proc&
dures et les formalit6s prescrites par les articles pr6c6-
dents ont 6t6 observ6es, confirme et homologue le
rapport.

La d6cision de la cour ou du juge est d6finitive A
l'6gard de toutes les parties int6ress6es et n'est pas
sujette A appel.

Vu ce qui pr6c6de, I'action directe en nullit6 de
toutes les proc6dures d'expropriation n'6tait donc
pas irrecevable (voir Royal Trust Co. c. Ville de
Montrial3 ). Cette Cour ne peut pas cependant se
prononcer sur ces conclusions dans l'6tat actuel du
dossier, car il s'agit de droits reels et on ne saurait
invalider le titre d'acquisition de la Ville de Mont-
r6al sans porter atteinte aux droits de la soci6t6 A
laquelle l'immeuble expropri6 a 6t6 vendu. De
mime que l'on semble avoir compl6tement oubli6
les conclusions en nullit6 lors du jugement sur le
fond, on parait avoir 6galement oubli6 la n6cessit6
de la mise en cause de I'acqu6reur pour statuer sur
elles. Cependant, l'omission de la mise en cause
d'un tiers dont la pr6sence est n6cessaire, n'est pas
un moyen de d6fense au fond, ce n'est qu'un
moyen dilatoire. Aprbs en 8tre venu A la conclusion
que la demande de dommages ou compensation
pour le pr6judice d6coulant d'une expropriation
pr6tendument ill6gale 6tait irrecevable A cause de
la prescription, le premier juge aurait donc dfi A
mon avis d6cider que la Cour ne devait pas adjuger

3(1918), 57 R.C.S. 352.
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in nullity without the purchaser of the immovable
being impleaded.

This Court cannot rectify this omission by
ordering that the party in question be impleaded in
this Court, as it did in Brinks Express v. Plaisance
et al.4, since the evidence already adduced cannot
be used against a third party who has not been
served with the writ. On the other hand, this Court
cannot endorse the formalistic attitude of the
Court of Appeal. This would be contrary to a
fundamental principle that is at the root of s. 50 of
the Supreme Court Act and of the reform of civil
procedure effected by the 1965 Code, and which
has been sanctioned in numerous decisions, the
most recent being Citi de Pont Viau v. Gauthier
Mfg. Ltd.' This principle is that a party must not
be deprived of his rights on account of an error of
counsel where it is possible to rectify the conse-
quences of such error without injustice to the
opposing party. In the circumstances, it appears to
me that appellant should be allowed to take the
necessary steps to obtain a decision on his conclu-
sions for the annulment of the expropriation, on
which the courts below did not rule.

The appeal is allowed for the sole purpose of
allowing the appellant to make within sixty days
from the date hereof proper proceedings to im-
plead the purchaser of his property expropriated
by the City of Montreal in order to have judgment
rendered on his claim that all expropriation pro-
ceedings be declared void. If appellant acts on this
authorization, costs in the Superior Court shall be
dealt with by the judge of that court hearing the
case without being bound by any previous judg-
ment thereon. Appellant will have to pay the costs
of the appeal to this Court and of the previous
appeal to the Court of Appeal unless he succeeds
on his claim that all expropriation proceedings be
declared void in which case there shall be no costs
in this Court and in the Court of Appeal.

Judgment accordingly.

Solicitors for the appellant: Stein & Stein,
Montreal.

Solicitors for the respondent: Piloquin,
Badeaux, Allard and Lacroix, Montreal.

' [1977] 1 S.C.R. 640.
[1978] 2 S.C.R. 516.

sur les conclusions en nullit6 sans que l'acqubreur
de l'immeuble soit mis en cause.

Nous ne pouvons pas rem6dier A cette omission
en ordonnant la mise en cause en cette Cour
comme nous l'avons fait dans I'affaire Brinks
Express c. Plaisance et al.4, car la preuve d6jA
faite ne peut valoir contre un tiers qui n'a pas 6t6
assign6. D'un autre c6t6 cette Cour ne saurait
approuver l'attitude formaliste de la Cour d'appel.
Cela serait contraire A un principe fondamental
qui est A l'origine de l'art. 50 de la Loi sur la Cour
suprime comme de la r6forme de la proc6dure
civile effectu6e par le Code de 1965 et qui a 6t6
consacr6 par de nombreux arrats dont le dernier
est Citi de Pont Viau c. Gauthier Mfg. Ltd.I Ce
principe, c'est qu'une partie ne doit pas 8tre priv6e
de son droit par l'erreur de ses procureurs, lorsqu'il
est possible de rem6dier aux cons6quences de cette
erreur sans injustice A l'6gard de la partie adverse.
Dans les circonstances, il me parait qu'il y a lieu
de permettre A l'appelant de faire les proc6dures
n6cessaires pour faire adjuger sur ses conclusions
en nullit6 de l'expropriation sur lesquelles les cours
d'instance infbrieure ne se sont pas prononc6es.

Je suis d'avis d'accueillir le pourvoi aux fins
d'autoriser le demandeur dans les soixante jours du
pr6sent jugement A faire les proc6dures n6cessaires
pour assigner l'acqubreur de son immeuble expro-
pri6 par la Ville de Montr6al afin qu'il soit statu6
sur ses conclusions en nullit6 des proc6dures d'ex-
propriation. Si l'appelant se pr6vaut de cette auto-
risation, le juge de la Cour supbrieure qui entendra
la cause adjugera les d6pens en Cour sup6rieure
sans 8tre li6 par l'adjudication dejA faite. Quant
aux d6pens du pr6sent pourvoi et de l'appel qui l'a
pr6cd6, ils seront A la charge du pr6sent appelant
A moins qu'il obtienne gain de cause sur ses con-
clusions en nullit6 des proc6dures d'expropriation;
en ce cas il n'y aura pas d'adjudication de d6pens
sur ce pourvoi et cet appel.

Jugement en consiquence.

Procureurs de l'appelant: Stein & Stein,
Montrial.

Procureurs de l'intimie: Piloquin, Badeaux,
Allard et Lacroix, Montrial.

4 [19771 1 R.C.S. 640.
[1978] 2 R.C.S. 516.
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Nikolaos Sigalas Appellant;

and

Minister of Canada Employment and
Immigration and Her Majesty The Queen in
the right of Canada Respondents.

1979: January 30.

Present: Laskin C.J. and Martland, Pigeon, Dickson,
Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Immigration - Expiration of the status of non-
immigrant - Validity of the report pursuant to s. 22 of
the Immigration Act - Immigration Act, R.S.C. 1970,
c. 1-12, ss. 7(3), 22, 23(2).

APPEAL from a judgment of the Federal Court
of Appeal dismissing an application pursuant to s.
28 of the Federal Court Act thus sustaining the
deportation order issued against the appellant on
June 9, 1977. Appeal dismissed.

Jack Rosenfeld, for the appellant.

Suzanne Marcoux-Paquette and Jacques Ouel-
let, Q.C., for the respondents.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We do not need to hear
you Mmc Marcoux-Paquette and Mr. Ouellet.
There is no merit in the appeal and it is according-
ly dismissed.

Appeal dismissed.

Solicitor for the appellant: Harry Blank,
Montreal.

Solicitor for the respondents: Suzanne Mar-
coux-Paquette, Montreal.

Nikolaos Sigalas Appelant;

et

Le ministre de I'Emploi et de l'Immigration
et Sa Majest6 La Reine du chef du Canada
Intimis.

1979: 30janvier.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Pigeon, Dickson, Beetz, Estey, Pratte et McIntyre.

EN APPEL DE LA COUR D'APPEL FtDtRALE

Immigration - Expiration du statut de non-immi-
grant - Validiti du rapport en vertu de l'art. 22 de la
Loi sur l'immigration - Loi sur l'immigration, S.R.C.
1970, chap. 1-12, art. 7(3), 22, 23(2).

POURVOI contre un arrat de la Cour d'appel
f6d6rale rejetant une demande en vertu de l'art. 28
de la Loi sur la Courfidirale et confirmant ainsi
l'ordonnance d'expulsion rendue contre l'appelant
le 9 juin 1977. Pourvoi rejet6.

Jack Rosenfeld, pour l'appelant.

Suzanne Marcoux-Paquette et Jacques Ouellet,
c.r., pour les intim6s.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE EN CHEF-Me Marcoux-Paquette et
Ouellet, nous n'avons pas besoin de vous entendre.
Le pourvoi n'est pas fond6 et il est en cons64uence
rejet6.

Pourvoi rejeti.

Procureur de l'appelant: Harry Blank, Mont-
rial.

Procureur des intimis: Suzanne Marcoux-
Paquette, Montrial.
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Claude Larose Appellant;

and

Her Majesty The Queen Respondent.

1978: December 13; 1978: December 21.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

QUEBEC

Criminal law - Practice - Prosecution by indict-
ment - Precondition - Previous conviction - Crimi-
nal Code, R.S.C. 1970, c. C-34, as amended by R.S.C.
1970 (2nd Supp.), c. 2, ss. 133(3), 133(7), 591.

Section 133(3) of the Criminal Code provides that a
person who fails to comply with a condition of his
undertaking or recognizance "is guilty of (a) an indict-
able offence . . . , or (b) an offence punishable on
summary conviction". However according to s. 133(7)
"where an accused is charged with an offence under
subsection (3) ... he shall not be prosecuted by indict-
ment unless he has previously been convicted of an
offence under this section". Here the Crown proceeded
by indictment but offered no proof of previous convic-
tion. For this reason, the trial Judge acquitted the
appellant. The Court of Appeal quashed the acquittal
stating that the absence of a previous conviction did not
exculpate the accused. Hence the appeal to this Court.

Held: The appeal should be allowed.

It is clear from the mandatory words of s. 133(7) that
proof of a previous conviction is a precondition of pro-
ceeding by indictment and is jurisdictional in that
respect. This does not mean that proof of a previous
conviction must be offered before the indictment is laid
but, rather, that the actual trial cannot proceed as the
trial of an indictable offence until the Crown had pro-
vided proof of a previous conviction under s. 133.

APPEAL from a judgment of the Court of
Appeal of Quebec setting aside the acquittal by
the trial Judge. Appeal allowed.

Bernard Lamarche, for the appellant.

Louis-Guy Robichaud, for the respondent.

Claude Larose Appelant;

et

Sa Majest6 La Reine Intimie.

1978: 13 d6cembre; 1978: 21 d6cembre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUVBEC

Droit criminel - Pratique - Poursuite par voie de
mise en accusation - Condition prialable - Diclara-
tion de culpabiliti antirieure - Code criminel, S.R.C.
1970, chap. C-34, modifig par S.R.C. 1970 (21 Supp.),
chap. 2, art. 133(3), 133(7), 591.

Aux termes du par. 133(3) du Code criminel, quicon-
que omet de se conformer A une condition de sa pro-
messe ou de son engagement sest coupable a) d'un acte
criminel . . . , ou b) d'une infraction punissable sur
d6claration sommaire de culpabilit6s. Le paragraphe
133(7) dispose cependant que lorsqu'un pr6venu est
inculp6 d'une infraction en vertu du paragraphe (3) ... ,
il ne doit pas 8tre poursuivi par voie de mise en accusa-
tion i moins qu'il n'ait ant6rieurement 6t d6clar6 cou-
pable d'une infraction en vertu du pr6sent article*. En
l'espce, le ministbre public a poursuivi par voie de mise
en accusation mais n'a pas prouv6 l'existence d'une
d6claration de culpabilit6 ant6rieure. Se fondant sur ce
motif, le juge du procks a acquitt6 l'appelant. La Cour
d'appel a annul6 l'acquittement au motif que l'absence
de d6claration de culpabilit6 ant6rieure ne disculpait pas
l'accus6. De 1A le pourvoi devant cette Cour.

Arrit: Le pourvoi doit 8tre accueilli.

Les termes imp6ratifs du par. 133(7) indiquent claire-
ment que la preuve d'une condamnation ant6rieure est
une condition pr6alable i toute poursuite par voie de
mise en accusation et, A cet 6gard, d6termine la comp6-
tence. Cela ne veut pas dire que la preuve d'une con-
damnation ant6rieure doit 8tre produite avant la mise en
accusation mais plut~t que le procks lui-m~me ne peut
6tre men6 comme le procks d'un acte criminel tant que
le minist~re public n'a pas fourni la preuve d'une con-
damnation ant6rieure au sens de l'art. 133.

POURVOI A l'encontre d'un arrt de la Cour
d'appel du Quebec annulant l'acquittement pro-
nonc6 par le juge du procks. Pourvoi accueilli.

Bernard Lamarche, pour l'appelant.

Louis-Guy Robichaud, pour l'intim6e.
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The judgment of the Court was delivered by

THE CHIEF JUSTICE-There is one short but
important point in this appeal. It is here as of right
because the Quebec Court of Appeal set aside the
acquittal of the accused on two charges under
Criminal Code, s. 133(3)(a). The acquittal was
based on the failure of the Crown to establish, as
being fundamental under s. 133(7) to its right to
proceed by indictment, that the accused had previ-
ously been convicted of an offence under s. 133.

Section 133(3) reads as follows:

133.

(3) Every one who, being at large on his undertaking
or recognizance given to or entered into before a justice
or a judge and being bound to comply with a condition
of that undertaking or recognizance directed by a justice
or a judge, fails, without lawful excuse, the proof of
which lies upon him, to comply with that condition, is
guilty of
(a) an indictable offence and is liable to imprisonment
for two years, or
(b) an offence punishable on summary conviction.

The charges against the accused were laid
expressly under s. 133(3)(a), hence exposing the
accused to a greater penalty than if the charges
were laid as summary conviction offences. Section
133(7), which is central to this appeal is in these
terms:

133. ...

(7) Notwithstanding anything in this section, where
an accused is charged with an offence under subsection
(3), (4) or (5), he shall not be prosecuted by indictment
unless he has previously been convicted of an offence
under this section.

The Crown offered no proof of a previous con-
viction nor was an admission of such a conviction
sought from the accused. The Crown's position
was put as follows by Casey J.A., who accepted it

Le jugement de la Cour a 6 rendu par

LE JUGE EN CHEF-Ce pourvoi porte sur une
question tris limit6e mais d'importance. 11 s'agit
d'un appel de plein droit car la Cour d'appel du
Qu6bec a infirm6 I'acquittement de l'accus6 sur
deux accusations portbes en vertu de l'al. 133(3)a)
du Code criminel. L'acquittement 6tait fond6 sur
le d6faut du ministbre public d'6tablir que I'accus6
avait ant6rieurement t d6clar6 coupable d'une
infraction A l'art. 133, alors que c'6tait essentiel A
son droit de poursuivre par voie de mise en accusa-
tion aux termes du par. 133(7).

Le paragraphe 133(3) pr6voit:

133. ...

(3) Est coupable
a) d'un acte criminel et passible d'un emprisonnement
de deux ans, ou
b) d'une infraction punissable sur d6claration sommaire
de culpabilit6,
quiconque, 6tant en libert6 sur sa promesse remise ou
son engagement contract6 devant un juge de paix ou un
juge et 6tant tenu de se conformer A une condition de
cette promesse ou de cet engagement fix6e par ur juge
de paix ou un juge, omet, sans excuse 16gitime, dont la
preuve lui incombe, de se conformer A cette condition.

Les accusations ont 6t6 express6ment port6es en
vertu de l'al. 133(3)a) et exposent donc l'accus6 A
une peine plus s6v6re que s'il avait 6t6 inculp6
d'infractions punissables sur d6claration sommaire
de culpabilit6. Le paragraphe 133(7), la disposi-
tion centrale dans cette affaire, se lit comme suit:
133.

(7) Nonobstant toute autre disposition du pr6sent
article, lorsqu'un pr6venu est inculp6 d'une infraction en
vertu du paragraphe (3), (4) ou (5), il ne doit pas 8tre
poursuivi par voie de mise en accusation A moins qu'il
n'ait antbrieurement 6t6 d6clar6 coupable d'une infrac-
tion en vertu du pr6sent article.

Le ministere public n'a pas prouv6 l'existence
d'une d6claration de culpabilit6 antbrieure ni tent6
d'obtenir de I'accus6 un aveu en ce sens. La these
du ministbre public a 6t& expos6e par le juge Casey
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in speaking for the Quebec Court of Appeal:

The Crown now argues that C.C. 133(3) creates the
offence leaving it to the Crown to proceed one way or
the other, that a previous conviction is not an essential
element and that Respondent should have raised the
objection in limine. With this I agree. The absence of a
previous conviction does not exculpate Respondent; it
merely entitles him to be tried under Part XXIV which
means, in this case, that the punishment cannot go
beyond 722. In this case we are dealing only with a
matter of procedure and so far Respondent has not been
prejudiced. For these reasons I would quash the
acquittal.

Casey J.A. concluded by ordering that the record
be returned to the Court of first instance "placing
the parties in the position they were in when the
Crown declared its case closed".

The Crown's position in this Court was not that
proof of a previous conviction was an element of
the offence but that, although it was a pre-condi-
tion, its existence was to be presumed from the
mere laying of the indictment and that it was for
the accused to prove otherwise. I cannot agrqe
with this view. It is clear from the mandatory
words of s. 133(7), "he shall not be prosecuted by
indictment unless" etc., that proof of a previous
conviction is a precondition of proceeding by
indictment and is jurisdictional in that respect.
This does not mean that proof of a previous con-
viction must be offered before the indictment is
laid but, rather, that the actual trial cannot pro-
ceed as the trial of an indictable offence until the
Crown has provided proof of a previous conviction
under s. 133. The situation here lies outside of
Criminal Code, s. 591 which is concerned with a
reference to previous convictions in an indictment
and not to an a priori condition of trial if the
Crown chooses to proceed by indictment.

It follows, therefore, that this appeal must be
allowed and the judgment of the Court of Appeal
set aside. The trial Judge, strictly speaking, ought

qui l'a accept6e au nom de la Cour d'appel du
Quebec:

[TRADUCTION] Le ministbre public pr6tend que le
par. 133(3) cr6e l'infraction et laisse au ministbre public
le choix de poursuivre scion l'une ou l'autre proc6dure,
que l'existence d'une condamnation antbrieure n'est pas
un facteur essentiel et que l'intim6 aurait di soulever
cette objection in limine. Je suis d'accord. L'absence de
d6claration de culpabilit6 ant6rieure ne disculpe pas
l'intim6; elle l'autorise simplement A 6tre jug6 selon les
dispositions de la Partie XXIV cc qui signifie en l'esp6ce
que la peine ne peut exc6der ce qui est pr6vu A l'art. 722.
Nous traitons ici d'une question de proc6dure seulement
et l'intim6 n'a subi jusqu'ici aucun pr6judice. Pour ces
motifs, je suis d'avis d'annuler I'acquittement.

Le juge Casey a ordonn6, en conclusion, que le
dossier soit renvoy6 au tribunal de premiere ins-
tance [TRADUCTION] ode sorte que les parties se
retrouvent dans la meme situation qu'A la cl6ture
des plaidoiries du ministbre public).

Devant cette Cour, le ministbre public ne pr6-
tend pas que la preuve d'une condamnation ant6-
rieure est un 616ment de l'infraction mais que, tout
en 6tant une condition pr6alable, son existence doit
8tre prbsumbe du seul fait de la mise en accusation
et qu'il incombe A l'accus6 d'apporter la preuve
contraire. Je ne puis souscrire A cc point de vue.
Les termes imp6ratifs du par. 133(7), ail ne doit
pas 8tre poursuivi par voie de mise en accusation A
moins .. .) , indiquent clairement que la preuve
d'une condamnation ant6rieure est une condition
pr6alable A toute poursuite par voie de mise en
accusation et, A cet 6gard, d6termine la comp6-
tence. Cela ne veut pas dire que la preuve d'une
condamnation antbrieure doit 8tre produite avant
la mise en accusation, mais plut6t que le procks
lui-mime ne peut 8tre men6 comme le procks d'un
acte criminel tant que le ministbre public n'a pas
fourni la preuve d'une condamnation antbrieure au
sens de l'art. 133. La situation en I'espAce ne relbve
pas de l'art. 591 du Code criminel qui traite de la
mention de condamnations ant6rieures dans un
acte d'accusation et non d'une condition pr6alable
au procks si le ministbre public choisit de proc6der
par voie de mise en accusation.

En cons6quence, le pourvoi doit 8tre accueilli et
l'arrAt de la Cour d'appel infirm6. Le juge du
procks aurait dfi, A proprement parler, annuler les
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to have quashed the proceedings because of the
Crown's failure to satisfy the condition upon which
they depended. Since it does not appear, however,
that the Crown had any proof of a previous convic-
tion to support its choice of proceeding by indict-
ment, I would not interfere at this late date (the
time for summary conviction proceedings having
long ago run) with the trial Judge's disposition
made on July 15, 1976 and, consequently, I would
restore his judgment of acquittal.

Appeal allowed.

Solicitor for the appellant: Bernard Lamarche,
Montreal.

Solicitor for the respondent: Louis-G. Robi-
chaud, Montreal.

proc6dures puisque le minist~re public n'avait pas
rempli la condition dont elles d6pendaient. Toute-
fois puisque apparemment le ministbre public
n'avait aucune preuve de condamnation ant6rieure
pour appuyer sa d6cision de poursuivre par voie de
mise en accusation, je suis d'avis de ne pas modi-
fier A une date aussi tardive la d6cision rendue par
le juge du procks le 15 juillet 1976 (le dblai de
prescription des proc6dures sur d6claration som-
maire de culpabilit6 est expir6 depuis longtemps).
Je suis donc d'avis de r6tablir l'acquittement.

Pourvoi accueilli.

Procureur de I'appelant: Bernard Lamarche,
Montrial.

Procureur de l'intimie: Louis-G. Robichaud,
Montrial.

524



LA REINE C. PROUDLOCK

Her Majesty The Queen Appellant;

and

Randall Henry Proudlock Respondent.

1977: November 15; 1978: October 17.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law - Breaking and entering with intent -
Presumptions - Evidence given by defence disbelieved
by trial judge - No "evidence to the contrary" so as to
prevent operation of subs. 2(a) of s. 306 of the Criminal
Code, R.S.C. 1970, c. C-34 - Evidence must be such
as will at least raise reasonable doubt as to guilt.

The accused was charged with breaking and entering
a place with intent to commit an indictable offence
therein, contrary to s. 306(1)(a) of the Criminal Code.
The accused gave evidence which the trial judge did not
believe. The question therefore before the Court was
whether evidence given by the defence but disbelieved
by the trier of fact is "any evidence to the contrary" so
as to prevent the operation of subs. 2(a) of s. 306 of the
Code which states: "For the purposes of proceedings
under this section, evidence that the accused (a) broke
and entered a place is, in the absence of any evidence to
the contrary, proof that he broke and entered with intent
to commit an indictable offence therein".

The trial judge considered himself bound by two
decisions of the British Columbia Court of Appeal, R. v.
Marshall, [1971] 1 C.C.C. (2d) 505, and R. v. Rivera,
[1975] 2 W.W.R. 56, which appeared to require only
testimony believed or unbelieved by the trier of fact on
the issue of intent to commit an indictable offence at the
place in question in order to rebut the statutory pre-
sumption of proof of intent. Accordingly, the trial judge
dismissed the charge and acquitted the accused. An
appeal was thereupon taken to the Court of Appeal of
British Columbia which by a unanimous decision
expressed itself to be bound by the Marshall case, and
consequently the appeal was dismissed. The Crown
appealed from the judgment of the Court of Appeal to
this Court.

Held: The appeal should be allowed and a conviction
entered.

Sa Majest6 La Reine Appelante;

et

Randall Henry Proudlock Intimi.

1977: 15 novembre; 1978: 17 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit criminel - Introduction par effraction avec
intention criminelle - Prisomptions - Le juge du
procds a rejeti la preuve offerte par la difense -
Aucune "preuve contraireo empichant l'application de
l'al. 306(2)a) du Code criminel, S.R.C. 1970, chap.
C-34 - La preuve doit au moins soulever un doute
raisonnable quant t la culpabiliti.

Le pr6venu a 6t6 accus6 d'introduction dans un
endroit par effraction avec l'intention d'y commettre un
acte criminel, contrairement A l'al. 306(1)a) du Code
criminel. Le pr6venu a t6moign6 mais le juge du procks
ne l'a pas cru. La question soumise A la Cour est donc de
savoir si la preuve offerte par la d6fense, mais rejet6e
par le juge du fond, constitue atoute preuve contraireo et,
partant, emp~che l'application de l'al. 306(2)a) du Code
qui dispose: cAux fins de proc6dures intent6es en vertu
du pr6sent article, la preuve qu'un accus6 a) s'est intro-
duit dans un endroit par effraction, constitue, en l'ab-
sence de toute preuve contraire, une preuve qu'il s'y est
introduit par effraction, avec l'intention d'y commettre
un acte criminel*.

Le juge du procks s'est estim6 li6 par deux arrAts de la
Cour d'appel de la Colombie-Britannique, R. v. Mar-
shall, [1971] 1 C.C.C. (2d) 505, et R. v. Rivera, [1975]
2 W.W.R. 56, portant que tout t6moignage sur l'inten-
tion de commettre un acte criminel A l'endroit en cause
suffit A repousser la pr6somption 16gale d'intention,
meme si le juge du fond n'y ajoute pas foi. En cons6-
quence, le juge du procks a rejet6 l'accusation et acquitt6
l'accus6. Appel de cette d6cision a 6t6 interjet6 devant la
Cour d'appel de la Colombie-Britannique qui, dans une
d6cision unanime, s'est d6clar6e li6e par l'arrat Mar-
shall, et en cons6quence I'appel a 6t6 rejet6. Le minis-
tare public a interjet6 appel de l'arrAt de la Cour d'appel
devant cette Cour.

Arrit: Le pourvoi doit tre accueilli et I'accus6 d6clar6
coupable.
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Per curiam: Evidence disbelieved by the trier of fact is
not "evidence to the contrary" within the meaning of s.
306(2)(a) of the Criminal Code.

Per Martland, Ritchie, Pigeon, Dickson, Beetz and
Pratte JJ.: There should be no difference between the
effect of a presumption of fact and of a presumption of
law which is not expressed in such terms as to require
the accused to "establish" or to "prove" a given fact or
excuse. When a presumption of law is expressed in such
terms, it is settled that the burden on the accused is to
prove the fact or excuse on the preponderance of evi-
dence or on a balance of probabilities.

Such is not the situation when all the presumption of
law does is to establish a prima facie case. The burden
of proof does not shift. The accused does not have to
"establish" a defence or an excuse; all he has to do is to
raise a reasonable doubt. If there is nothing in the
evidence adduced by the Crown from which a reason-
able doubt can arise, then the accused will necessarily
have the burden of adducing evidence if he is to escape
conviction. However, he will not have the burden of
proving his innocence; it will be sufficient if, at the
conclusion of the case on both sides, the trier of fact has
a reasonable doubt.

The change effected by subs. 92(2) of the Criminal
Law Amendment Act, 1968-69, including s. 306 of the
Code, consisted in substituting for the words "is prima
facie evidence", the words "is, in the absence of any
evidence to the contrary, proof'. There was no indica-
tion that this change was meant to do more than replace
those two Latin words by equivalent English and French
phrases. The new words used are quite consistent with
the preservation of the anterior meaning, bearing in
mind that the basic principle is guilt "beyond a reason-
able doubt", so that unless Parliament has enacted a
presumption in terms which require an accused to
"prove" an excuse he has to do no more than raise a
"reasonable doubt" to escape conviction.

There is no substantial difference between "evidence
to the contrary" and "any evidence to the contrary".
Both expressions are equally the converse of "no evi-
dence to the contrary" and there is no basis for a
distinction depending on the presence or absence of the
word "any".

There are in our criminal law only three standards of
evidence: 1. Proof beyond a reasonable doubt which is
the standard to be met by the Crown against the
accused; 2. Proof on a preponderance of the evidence or
a balance of probabilities which is the burden of proof

Per curiam: Un t6moignage auquel le juge du fond
n'ajoute pas foi ne constitue pas une apreuve contraire,
au sens de l'al. 306(2)a) du Code criminel.

Les juges Martland, Ritchie, Pigeon, Dickson, Beetz
et Pratte: On ne doit voir aucune difference entre I'effet
d'une pr6somption de fait et celui d'une pr6somption de
droit qui n'oblige pas express6ment l'accus6 A a6tablir,
ou A .prouvero un fait ou une excuse. Lorsqu'une pr6-
somption de droit est formul6e en ces termes, il est
certain qu'il incombe A l'accus6 de prouver le fait ou
l'excuse selon la pr6pond6rance de la preuve ou des
probabilit6s.

Ce n'est pas le cas lorsque la pr6somption ne constitue
qu'une preuve prima facie. Le fardeau de la preuve n'est
pas d6plac6. L'accus6 n'a pas A a6tablirs une d6fense ou
une excuse; il lui suffit de soulever un doute raisonnable.
S'il n'y a rien dans la preuve pr6sent6e par le ministbre
public qui puisse soulever un doute raisonnable, il
incombe n6cessairement A l'accus6 de pr6senter une
preuve s'il veut 6viter une condamnation. Toutefois il n'a
pas A prouver son innoncence, il suffit qu'A la fin du
procks, le juge du fond ait un doute raisonnable.

La modification apport6e au texte initial par le par.
92(2) de la Loi de 1968-69 modifiant le droit pinal, y
compris l'art. 306 du Code, consiste simplement A rem-
placer l'expression cest une preuve prima facie) par la
phrase *fait preuve, en I'absence de toute preuve con-
traires. Rien n'indique que cette modification vise A faire
plus que remplacer ces deux mots latins par une expres-
sion 6quivalente en anglais et en frangais. Les nouvelles
expressions utilis6es sont pleinement compatibles avec le
maintien du sens ant6rieur, compte tenu du principe
fondamental que la culpabilit6 doit 8tre 6tablie tau-delA
de tout doute raisonnables. A moins que le Parlement
n'6dicte une pr6somption en termes qui obligent un
accus6 A aprouver* une excuse, il suffit toujours de
soulever un adoute raisonnables pour 6viter une
condamnation.

II n'y a aucune difference appr6ciable entre les
expressions apreuve contraires et atoute preuve con-
trairep. Toutes deux s'opposent 6galement A caucune
preuve contraire, et rien ne permet une distinction entre
la pr6sence ou l'absence du mot otoutes.

Notre droit criminel ne connalt que trois normes de
preuve: 1. La preuve au-delA de tout doute raisonnable
qui est la norme de ce que le ministbre public doit 6tablir
contre l'accus6; 2. La preuve selon la pr6pond6rance de
la preuve ou des probabilit6s qui est le fardeau qui
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on the accused when he has to meet a presumption
requiring him to establish or to prove a fact or an
excuse; 3. Evidence raising a reasonable doubt which is
what is required to overcome any other presumption of
fact or of law.

The standard of evidence required for a conviction,
including the standard of the evidence required to over-
come a prima fade case against the accused, is just as
basic a principle as the right of the accused to remain
silent. In fact, it may be considered as a qualification of
this principle. The accused may remain silent but, when
there is a prima facie case against him and he is, as in
the instant case, the only person who can give "evidence
to the contrary" his choice is to face certain conviction
or to offer in testimony whatever explanation or excuse
may be available to him.

If the prima facie case is made up by the proof of
facts from which guilt may be inferred by presumption
of fact, the law is clear on the authorities that, because
the case in the end must be proved beyond a reasonable
doubt, it is not necessary for the accused to establish his
innocence, but only to raise a reasonable doubt. This he
may do by giving evidence of an explanation that may
reasonably be true, and it will be sufficient unless he is
disbelieved by the trier of fact, in which case his tes-
timony is no evidence. In any case, the evidence given by
himself or otherwise, has to be such as will at least raise
a reasonable doubt as to his guilt; if it does not meet this
test the prima facie case remains and conviction will
ensue.

Ungaro v. R., [1950] S.C.R. 430, applied; Tremblay
v. R., [1969] S.C.R. 431; R. v. Newton, [1977] 1 S.C.R.
399; Batary v. A.G. of Saskatchewan, [1965] S.C.R.
465, referred to.

Per Laskin C.J. and Spence and Estey JJ.: The plain
meaning of the phrase "any evidence" denies the validi-
ty of the suggestion that the Code imposes an onus of
proof or burden of proof on the accused. Once the trial
judge determines that the evidence is admissible and
relevant to the issue of intent, and the trier of fact does
not reject the evidence, there is evidence to the contrary
within the meaning of s. 306(2). There is no further
standard to be met. Section 306(2) and like sections of
the Code create no onus or burden on the accused to
'rebut' a presumption of intent or to adduce evidence to
show lack of intent 'beyond a reasonable doubt' or on
the balance of probabilities or otherwise. The accused by
the subsection has the right and is given the opportunity
to introduce evidence on the issue of intent and such
evidence, if believed or accepted by the trier of fact
whether or not by itself such evidence is sufficient to

incombe A l'accus6 lorsqu'il doit faire face A une pr6-
somption qui l'oblige A 6tablir ou A prouver un fait ou
une excuse; 3. La preuve soulevant un doute raisonnable
qui est celle qu'il faut faire pour repousser toute autre
pr6somption de fait ou de droit.

La norme de la preuve requise pour une condamna-
tion, y compris la norme requise pour rencontrer une
preuve prima facie contre l'accus6, est tout aussi fonda-
mentale que le droit de l'accus6 de garder le silence. En
r6alit6, on peut la considbrer comme une r6serve appor-
t6e A ce principe. L'accus6 peut garder le silence mais
lorsqu'il y a une preuve prima facie contre lui et qu'il
est, comme en l'espdce, la seule personne susceptible de
pr6senter une spreuve contraire*, il doit en fait choisir
entre faire face A une condamnation certaine ou t6moi-
gner pour offrir une explication ou une excuse.

Si la preuve prima facie consiste en celle de faits dont
on peut d6duire par pr6somption de fait la culpabilit6 de
l'accus6, la jurisprudence est clairement A l'effet que,
puisqu'en fin de compte la preuve A charge doit 8tre
6tablie au-delA de tout doute raisonnable, il n'est pas
n6cessaire que l'accus6 d6montre son innocence, il lui
suffit de soulever un doute raisonnable. 11 peut le faire
en offrant en preuve une explication qui peut raisonna-
blement 8tre vraie et cela suffit, A moins que le juge du
fond n'y ajoute pas foi, car alors ce t6moignage ne
constitue pas une preuve. De toute fagon, le t6moignage
de l'accus6 ou toute autre preuve doit au moins soulever
un doute raisonnable quant A sa culpabilit6; sinon, la
preuve prima facie demeure et la condamnation doit
8tre prononc6e.

Jurisprudence: Ungaro c. R., [1950] R.C.S. 430,
appliqu6; Tremblay c. R., [1969] R.C.S. 431; R. c.
Newton, [1977] 1 R.C.S. 399; Batary c. Le procureur
gindral de la Saskatchewan, [ 1965] R.C.S. 465.

Le juge en chef Laskin et les juges Spence et Estey:
Le sens ordinaire de l'expression atoute preuves s'oppose
A l'id6e que le Code impose A l'accus6 le fardeau ou la
charge de la preuve. Une fois que le juge du procks
d6cide que la preuve est recevable ou pertinente sur la
question de l'intention et que le juge du fond ne la
rejette pas, il y a preuve contraire au sens du par.
306(2). II n'y a pas d'autres critbres A respecter. Le
paragraphe 306(2) et les articles semblables du Code
n'imposent pas A l'accus6 le fardeau ou la charge de
crepoussers une pr6somption d'intention ou de pr6senter
une preuve pour 6tablir I'absence d'intention tau-delA de
tout doute raisonnable* ou selon la pr6pond6rance des
probabilit6s ou autrement. Le paragraphe confbre A
l'accus6 le droit et la possibilit6 de pr6senter une preuve
sur la question de l'intention et cette preuve, s'il y est
ajout6 foi ou si elle est accept6e par le juge du fond,
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determine the issue of intent, is sufficient for the limited
purpose of repelling the operation of subs. (2) because it
necessarily means that the accused has met the pre-
sumption. The Crown must then prove the charge
including the element of intent against the accused as
though subs. (2) did not exist. Only in that sense of the
term does the accused have a burden under the
subsection.

On the facts and in the circumstances of this proceed-
ing, the appeal must be allowed. The evidence advanced
by the accused on the issue of his intent was considered
and disbelieved by the trial judge in his role as the trier
of fact. Therefore on the issue of intent there was no
evidence to the contrary and the presumption applied
not because the accused failed to prove his lack of intent
to commit an indictable offence on the premises 'beyond
a reasonable doubt', or to a balance of probabilities or
by a prima facie case, but because the record contained
no evidence on the issue of intent 'to the contrary'.

R. v. Cairns (1973), 14 C.C.C. (2d) 417; R. v. Deitz,
[1978] 2 W.W.R. 38, disapproved; R. v. O'Connell
(1950), 10 C.R. 367; R. v. Vitale (1969), 7 C.R.N.S. 78;
Austin v. R., [1968] S.C.R. 891; R. v. Imrich (1974), 39
C.R.N.S. 75; R. v. Campbell (1970), 14 C.R.N.S. 161;
R. v. Probert (1973), 13 C.C.C. (2d) 384; R. v. Whitty
(1977), 12 N. & P.E.I.R. 361; R. v. Hipke, [1978] 4
W.W.R. 128; R. v. National Insurance (Industrial Inju-
ries) Commissioner, [1958] 1 W.L.R. 851; R. v. Hachey
(1970), 1 C.C.C. (2d) 242; R. v. Strain (1971), 2
C.C.C. (2d) 412; R. v. Watkins, [1976] 4 W.W.R. 198;
R. v. Kalan (1978), 5 Alta. L.R. (2d) 312; R. v. Morse
(1977), 3 B.C.L.R. 226; R. v. Noble, [1978] 1 S.C.R.
632; R. v. Bernardi (1974), 20 C.C.C. (2d) 523; R. v.
Campbell (1974), 17 C.C.C. (2d) 320; R. v. Peterman,
[1978] 2 W.W.R. 335; R. v. Rauckman, [1976] 4
W.W.R. 355; R. v. Beaulieu (1975), 29 C.C.C. (2d)
574; R. v. Black, [1977] 3 W.W.R. 185; R. v. Davis,
[1977] 6 W.W.R. 13; R. v. Dygdala, [1977] 1 W.W.R.
104; R. v. Johnnie (1975), 30 C.R.N.S. 202; R. v.
Pernfus, [1978] 2 W.W.R. 147; R. v. Sikora (1974), 22
C.C.C. (2d) 315; R. v. Tarr, [1975] 2 W.W.R. 16; R. v.
Westman (1973), 11 C.C.C. (2d) 355; R. v. Gaetz
(1972), 8 C.C.C. (2d) 3; R. v. Falkenham (1974), 22
C.C.C. (2d) 385; R. v. Achilles (1972), 6 C.C.C. (2d)
274; R. v. Ryckman (1975), 25 C.C.C. (2d) 294; R. v.
Warnock, [1977] 1 W.W.R. 385; R. v. Oliver (1972), 9
C.C.C. (2d) 526; R. v. Di Serio (1974), 28 C.R.N.S.
256; R. v. Reeves (1978), 6 Alta. L.R. 90; R. v. Appel-
by, [1972] S.C.R. 303, referred to.

APPEAL from a judgment of the Court of
Appeal for British Columbia dismissing the

mime si elle n'est pas en soi suffisante pour trancher la
question de l'intention, suffit A emp6cher l'application
du par. (2) parce qu'il s'ensuit n6cessairement que l'ac-
cus6 a repouss6 la prbsomption. Le ministare public doit
donc prouver I'accusation, y compris l'intention de l'ac-
cus6, comme si la par. (2) n'existait pas. Ce n'est que
dans ce sens que l'accus6 a le fardeau de la preuve en
vertu du paragraphe.

Compte tenu des faits et des circonstances de cette
affaire, le pourvoi doit 8tre accueilli. Le juge du procks,
en sa qualit6 de juge de fond, a examin6 la preuve
pr6sent6e par I'accus6 sur la question de l'intention et
n'y a pas ajout6 foi. Aucune preuve contraire n'a donc
6t faite sur la question de l'intention et la pr6somption
s'applique, non pas parce que l'accus6 n'a pas r6ussi A
6tablir l'absence d'intention de commettre un acte crimi-
nel sur les lieux 4au-d6lA de tout doute raisonnables ou
selon la pr6pond6rance des probabilit6s ou par preuve
prima facie, mais parce que le dossier ne contient
aucune preuve econtraires sur la question de l'intention.

Jurisprudence: R. v. Cairns (1973), 14 C.C.C. (2d)
417; R. v. Deitz, [19781 2 W.W.R. 38, critiqu6; R. v.
O'Connell (1950), 10 C.R. 367; R. v. Vitale (1969), 7
C.R.N.S. 78; Austin c. R., [1968] R.C.S. 891; R. v.
Imrich (1974), 39 C.R.N.S. 75; R. v. Campbell (1970),
14 C.R.N.S. 161; R. v. Probert (1973), 13 C.C.C. (2d)
384; R. v. Whitty (1977), 12 N. & P.E.I.R. 361; R. v.
Hipke, [ 1978] 4 W.W.R. 128; R. v. National Insurance
(Industrial Injuries) Commissioner, [1958] 1 W.L.R.
851; R. v. Hachey (1970), 1 C.C.C. (2d) 242; R. v.
Strain (1971), 2 C.C.C. (2d) 412; R. v. Watkins, [19761
4 W.W.R. 198; R. v. Kalan (1978), 5 Alta. L.R. (2d)
312; R. v. Morse (1977), 3 B.C.L.R. 226; R. c. Noble,
[1978] 1 R.C.S. 632; R. v. Bernardi (1974), 20 C.C.C.
(2d) 523; R. v. Campbell (1974), 17 C.C.C. (2d) 320;
R. v. Peterman, [1978] 2 W.W.R. 335; R. v. Rauckman,
[1976] 4 W.W.R. 355; R. v. Beaulieu (1975), 29 C.CC.
(2d) 574; R. v. Black, [1977] 3 W.W.R. 185; R. v.
Davis, [1977] 6 W.W.R. 13; R. v. Dygdala, [1977] I
W.W.R. 104; R. v. Johnnie (1975), 30 C.R.N.S. 202; R.
v. Pernfus, [1978] 2 W.W.R. 147; R. v. Sikora (1974),
22 C.C.C. (2d) 315; R. v. Tarr, [1975] 2 W.W.R. 16; R.
v. Westman (1973), 11 C.C.C. (2d) 355; R. v. Gaetz
(1972), 8 C.C.C. (2d) 3; R. v. Falkenham (1974), 22
C.C.C. (2d) 385; R. v. Achilles (1972), 6 C.C.C. (2d)
274; R. v. Ryckman (1975), 25 C.C.C. (2d) 294; R. v.
Warnock, [1977] 1 W.W.R. 385; R. v. Oliver (1972), 9
C.C.C. (2d) 526; R. v. Di Serio (1974), 28 C.R.N.S.
256; R. v. Reeves (1978), 6 Alta. L.R. 90; R. c. Appel-
by, [1972] R.C.S. 303.

POURVOI i I'encontre d'un arrat de la Cour
d'appel de la Colombie-Britannique qui a rejet6
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Crown's appeal from the acquittal of the respond-
ent on a charge of breaking and entering a place
with intent to commit an indictable offence there-
in, contrary to s. 306(l)(a) of the Criminal Code.
Appeal allowed.

M. R. V. Storrow, for the appellant.

Peter Messner, for the respondent.

The judgment of the Chief Justice and Spence
and Estey JJ. was delivered by

ESTEY J.-This appeal concerns the proper
meaning of the expression "in the absence of any
evidence to the contrary" as it appears in s. 306(2)
of the Criminal Code. The accused was charged
with breaking and entering a place with intent to
commit an indictable offence therein, under s.
306(l)(a) of the Criminal Code of Canada. The
accused gave evidence about which the learned
Provincial Court judge at trial stated, "To put the
matter simply, I did not believe him". The ques-
tion therefore before the Court was whether evi-
dence given by the defence but disbelieved by the
trier of fact is "any evidence to the contrary" so as
to prevent the operation of subs. (2)(a) of s. 306 of
the Code which states:
(2) For the purposes of proceedings under this section,
evidence that the accused
(a) broke and entered a place is, in the absence of any
evidence to the contrary, proof that he broke and
entered with intent to commit an indictable offence
therein; (emphasis added).

The circumstances in which the alleged offence
occurred were described at trial by the trial judge
as follows:

There is no dispute concerning the essential facts.

Proudlock was residing temporarily with Mark
Shields, above the "Coffee House Restaurant", owned
by Shields' mother. During the evening of January 14th,
there was a drinking party in these premises. Later that
same night Proudlock broke into the restaurant. To do
this he placed a ladder by a back window, broke the
window, climbed inside and pulled the ladder inside
after himself.

Inside the restaurant Proudlock encountered the jani-
tor and upon being asked what he was doing, Proudlock
told the janitor that Mark Shields had given him the

l'appel du minist6re public de l'acquittement de
l'intim6 accus6 de s'tre introduit en un endroit
par effraction avec l'intention d'y commettre un
acte criminel, en contravention de I'al. 306(1)a) du
Code criminel. Pourvoi accueilli.

M. R. V. Storrow, pour l'appelante.

Peter Messner, pour l'intim6.

Le jugement du Juge en chef et des juges
Spence et Estey a t6 rendu par

LE JUGE ESTEY-Ce pourvoi vise le sens de
l'expression men l'absence de toute preuve con-
traireb au par. 306(2) du Code criminel. Le pr6-
venu a 6t6 accus6 d'introduction dans un endroit
par effraction avec l'intention d'y commettre un
acte criminel, aux termes de l'al. 306(1)a) du
Code criminel du Canada. Relativement au t6moi-
gnage du pr6venu, le savant juge de la Cour
provinciale a d6clar6 au proces [TRADUCTION]
aEn r6sum6, je ne le crois pasv. La question sou-
mise A la Cour est donc de savoir si la preuve
offerte par la d6fense, mais rejet6e par le juge du
fond, constitue atoute preuve contraire> et, partant,
empiche l'application de l'al. 306(2)a) du Code
qui dispose:
(2) Aux fins de proc6dures intent6es en vertu du pr6sent
article, la preuve qu'un accus6
a) s'est introduit dans un endroit par effraction, consti-
tue, en l'absence de toute preuve contraire, une preuve
qu'il s'y est introduit par effraction, avec l'intention d'y
commettre un acte criminel; (c'est moi qui souligne).

Le juge du procs a relat6 en ces termes les
circonstances de l'infraction all6gu6e:

[TRADUCTION] Les faits essentiels ne sont pas
contest6s.

Proudlock habitait temporairement avec Mark
Shields, au-dessus du aCaf6-Restaurants appartenant A
la mdre de ce dernier. Dans la soir6e du 14 janvier, il y a
eu une beuverie. Plus tard dans la soir6e, Proudlock s'est
introduit par effraction dans le restaurant. Pour ce faire,
il a plac6 une 6chelle prbs d'une fenetre de derribre, il a
cass6 une vitre, il est pass6 A l'int6rieur et a rentr6
l'6chelle.

A l'int6rieur, Proudlock a rencontr6 le concierge et
comme ce dernier lui demandait ce qu'il faisait lI,
Proudlock a r6pondu que Mark Shields lui avait donn6
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key, and sent him down to fetch a couple of cans of
soup. The janitor took some garbage outside and upon
returning, observed that Proudlock had departed. He
left through the back door.

Proudlock made an accurate statement concerning
these matters to Cst. Tidsbury, and the fact that he
broke into the restaurant was admitted by him when he
testified during his trial.

In the statement taken by Cst. Tidsbury, the following
appears:
"Q. Did you steal anything from inside the restaurant?

A. No, I didn't.

Q. Why did you break into the restaurant?

A. I don't know. I don't know why I did it."
When he testified, Proudlock said that he did not have

an explanation and did not know what his motives had
been. He acknowledged that it was "possible" he had
told the janitor he was looking for soup, but said that
would not have been a true statement of his purpose. He
resolutely denied any intention to steal.

The trial judge in commenting upon the facts
stated:

I did not find Proudlock's evidence, when he was
asked why he broke and entered the restaurant to be
convincing in the least degree. To put the matter simply,
I did not believe him. . . .

In my opinion, Proudlock broke and entered the res-
taurant purposefully, and I do not believe that purpose
has escaped his memory. ...

and finally:
I do not believe Proudlock.

The learned trial judge, however, considered
himself bound by two decisions of the British
Columbia Court of Appeal, Regina v. Marshall'
and Regina v. Rivera 2, which appear to require
only testimony believed or unbelieved by the trier
of fact on the issue of intent to commit an indict-
able offence at the place in question in order to
rebut the statutory presumption of proof of intent.
Accordingly, the learned trial judge dismissed the
charge and acquitted the accused.

'(1970), 1 C.C.C. (2d) 505.
2 [1975] 2 W.W.R. 56.

la cl6 et I'avait envoy6 chercher quelques boites de
soupe. Le concierge sortit les poubelles et, A son retour,
remarqua que Proudlock 6tait parti. II 6tait sorti par la
porte de derriere.

Proudlock a fait le r6cit fiddle de ces faits au consta-
ble Tidsbury et, au cours de son t6moignage au procks, il
a admis s'Etre introduit dans le restaurant.

Voici un extrait de la d6claration prise par le consta-
ble Tidsbury:

<Q. Avez-vous vol6 quelque chose dans le restaurant?
R. Non.

Q. Pourquoi vous 8tes-vous introduit dans le restau-
rant?

R. Je ne sais pas. Je ne sais pas pourquoi je l'ai fait.*
Dans son t6moignage, Proudlock a dit qu'il ne pouvait

fournir d'explication et qu'il ne savait pas ce qui l'avait
pouss6 A agir ainsi. 11 a reconnu qu'il 6tait apossible*
qu'il ait dit au concierge qu'il cherchait de la soupe,
mais il a ajout6 que ce n'6tait pas le v6ritable but de son
intrusion. II a fermement ni6 avoir eu l'intention de
voler.

Commentant ces faits, le juge du procs a d6clar6:

[TRADUCTION] J'estime que le t6moignage de Proud-
lock, lorsqu'on lui a demand6 pourquoi il s'6tait intro-
duit par effraction dans le restaurant, n'est pas du tout
convaincant. En r6sum6, je ne le crois pas.....

A mon avis, Proudlock s'est introduit par effraction
dans le restaurant dans un but pr6cis et je ne crois pas
qu'il I'ait oubli6. . ..

et finalement:
[TRADUCTION] Je ne crois pas Proudlock.

Cependant, le savant juge du procks s'est estim6
Ii6 par deux arr~ts de la Cour d'appel de la Colom-
bie-Britannique, Regina v. Marshall' et Regina v.
Rivera 2, A l'effet que tout t6moignage sur l'inten-
tion de commettre un acte criminel A l'endroit en
cause, suffit A repousser la pr6somption 16gale
d'intention, meme si le juge du fond n'y ajoute pas
foi. En consquence, le juge du procks a rejet6
l'accusation et acquitt6 l'accus6.

'(1970), 1 C.C.C. (2d) 505.
2 [1975] 2 W.W.R. 56.
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An appeal was thereupon taken to the Court of
Appeal of British Columbia which by a unanimous
decision expressed itself to be bound by the Mar-
shall case, supra. McFarlane J.A. in giving his
reasons for dismissal of the appeal by the Crown
stated:

For my part, I may say that my opinion is that the
judgment in the Marshall case was wrong. I am, never-
theless, bound by it and bound to follow it in the present
case.

Maclean J.A. and McIntyre J.A. agreed with the
comments of McFarlane J.A.

At trial the defence of drunkenness was
advanced and rejected by the trial judge and this
defence was mentioned by the Crown before the
Court of Appeal apparently for the purpose of
keeping the defence open in case the proceeding
should go further. Before this Court the defence of
drunkenness was not advanced on behalf of the
respondent and therefore we are now concerned
only with the issue arising under s. 306(2).

History of Section 306(2)(a)

The presumption now appearing in s. 306(2) of
the Code first appeared in 1938 as s. 459(2) when
it was introduced by s. 25 of the Criminal Code
Amendment Act being Chapter 44 of the Statutes
of Canada, 1938, which provided as follows:

(2) The breaking and entering by day of a dwelling
house shall be prima facie evidence of an intent to
commit an indictable offence therein.

Without the assistance of this provision, the Crown
would have to prove the requisite intent by some
other positive means. As Roach J.A. said in Rex v.
O'Connell3 , at p. 368, in connection with a related
section of the Code:
This it may do by proving such circumstances as justify
the inference beyond reasonable doubt that the breaking
and entering was with the intent charged.

It is to be noted that the section did not provide
any guidance as to the threshold to be met by the
Crown before it would have been allowed to invoke
the presumption. The subsection was silent as to
whether or not the breaking and entering must

(1950), 10 C.R. 367.

Appel de cette d6cision a 6t6 interjet6 devant la
Cour d'appel de la Colombie-Britannique qui, dans
un jugement unanime, s'est d6clar6e like par l'arrt
Marshall, pr6cit6. En exposant les motifs du rejet
de l'appel du ministbre public, le juge McFarlane a
dit:

[TRADUCTION] Pour ma part, je peux dire qu'd mon
avis, le jugement rendu dans Marshall est erron6.
Cependant, je suis li par cet arrat et tenu de le suivre en
l'esp~ce.

Les juges Maclean et McIntyre de la Cour d'appel
ont souscrit aux commentaires du juge McFarlane.

Au procks, le juge a rejet6 le moyen de d6fense
fond6 sur l'ivresse et le ministare public a men-
tionn6 cette d6fense en Cour d'appel, apparem-
ment pour pouvoir l'invoquer plus tard si les proc&
dures n'en restaient pas IA. Devant cette Cour, ce
moyen n'a pas 6t6 invoqu6 au nom de l'intim6 et en
consbquence nous n'avons qu'd 6tudier la question
soulev6e par le par. 306(2).

L'historique de l'alin6a 306(2)a)

La pr6somption actuellement prbvue au par.
306(2) du Code est apparue pour la premiere fois
en 1938 au par. 459(2), introduit par l'art. 25 de la
Loi modifiant le Code criminel, chap. 44 des
Statuts du Canada de 1938, qui pr~voyait:

(2) L'entr6e avec effraction, de jour, dans une maison
d'habitation constitue une preuve prima facie de l'inten-
tion d'y commettre un acte criminel.

Sans cette disposition, le ministbre public aurait eu
A 6tablir l'intention n6cessaire par d'autres
moyens. Comme l'a dit le juge d'appel Roach dans
Rex v. O'Connell 3 , A la p. 368, A propos d'un
article connexe du Code:
[TRADUCTION] II peut le faire en apportant la preuve de
circonstances qui peuvent justifier, au-delA de tout doute
raisonnable, la conclusion qu'il y a eu introduction par
effraction avec l'intention imput6e.

On doit noter que Particle ne donnait aucune
indication de ce que le ministbre public devait
6tablir avant d'6tre autoris6 A invoquer la pr6-
somption. Le paragraphe ne disait pas si la cour
devait juger ou conclure qu'il y avait eu introduc-

3(1950), 10 C.R. 367.
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have been adjudged or found by a court to have
occurred, or whether there need only have been
some evidence that the defendant had broken and
entered the premises. The presumption then of
course only extended to the making of the fact of
the occurrence of the breaking and entering, prima
facie evidence of the requisite intent to commit an
indictable offence in the premises. The effect of
presumptions which constitute evidence of one fact
as prima facie evidence of another was considered
in R. v. Vitale4, and in Austin v. The Queen5

specifically with reference to this provision in its
earlier form.

Section 459(2) was next amended by S.C. 1950,
c. 11, s. 5 of which repealed all of ss. 457, 458 and
459 and substituted therefor the following
provision:
457. (1) Every one is guilty of an indictable offence
and liable to imprisonment for life who

(a) breaks and enters a dwelling-house with intent to
commit any indictable offence therein; or

(b) breaks and enters any dwelling-house and com-
mits any indictable offence therein; or
(c) breaks out of any dwelling-house either after
committing any indictable offence therein, or after
having entered such dwelling-house with intent to
commit an indictable offence therein.
(2) Every one convicted of an offence under this

section who when arrested, or when he committed such
offence, had upon his person any offensive weapon,
shall, in addition to the imprisonment above prescribed,
be liable to be whipped.

(3) The breaking and entering of a dwelling-house or
the breaking out of a dwelling-house after having
entered such dwelling-house shall be prima facie evi-
dence of an intent to commit an indictable offence
therein.

In 1954, s. 457(3) was replaced by s. 292(2) of
the Criminal Code, 1953-54 (Can.), c. 51:

(2) For the purposes of proceedings under this sec-
tion, evidence that an accused

(a) broke and entered a place is prima facie evidence
that he broke and entered with intent to commit an
indictable offence therein; or

4(1969), 7 C.R.N.S. 78 (Ont. C.A.).
s [1968] S.C.R. 891.

tion par effraction ou si l'existence d'616ments de
preuve que le d6fendeur s'6tait introduit par
effraction dans un endroit suffisait. La pr6somp-
tion servait alors uniquement A faire de l'introduc-
tion par effraction une preuve prima facie de
l'intention requise de commettre un acte criminel A
cet endroit. La port6e des pr6somptions qui font de
la preuve d'un fait une preuve prima facie d'un
autre fait a t 6tudi6e dans l'arr~t R. v. Vitale4 , et
dans l'arrat Austin c. La Reine5 , qui se r6f~rent
pr6cis6ment A la formulation initiale de cette
disposition.

Le paragraphe 459(2) a 6t6 de nouveau modifi6
par l'art. 5 du chap. 11, S.C. 1950, qui abrogeait
totalement les art. 457, 458 et 459 et les rempla-
gait par les dispositions suivantes:
457. (1) Est coupable d'un acte criminel et passible de
l'emprisonnement A perp6tuit6, quiconque

a) S'introduit, par effraction, dans une maison d'ha-
bitation avec l'intention d'y commettre un acte crimi-
nel; ou
b) S'introduit, par effraction, dans une maison d'ha-
bitation et y commet un acte criminel; ou
c) Sort, par effraction, d'une maison d'habitation
apres y avoir commis un acte criminel, ou apr~s y atre
entr6 avec l'intention d'y commettre un acte criminel.

(2) Tout individu d6clar6 coupable d'une infraction
vis6e au pr6sent article et qui, au moment de son
arrestation ou lorsqu'il a commis cette infraction, portait
sur lui une arme offensive, est passible, outre l'emprison-
nement ci-dessus prescrit, de la peine du fouet.

(3) L'entr6e avec effraction dans une maison d'habi-
tation ou la sortie avec effraction d'une maison d'habita-
tion, aprbs s'y 8tre introduit, constitue une preuve prima
facie de l'intention d'y commettre un acte criminel.

En 1954, le par. 457(3) a 6t6 remplac6 par le
par. 292(2) du Code criminel, 1953-54 (Can.),
chap. 51:

(2) Aux fins de proc6dures intent6es en vertu du
pr6sent article, la preuve qu'un accus6

a) s'est introduit dans un endroit par effraction, est
une preuve prima facie qu'il s'y est introduit par
effraction, avec l'intention d'y commettre un acte
criminel; ou

4 (1969), 7 C.R.N.S. 78 (Ont. C.A.).
[1968] R.C.S. 891.
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(b) broke out of a place is prima facie evidence that
he broke out after

(i) committing an indictable offence therein, or
(ii) entering with intent to commit an indictable
offence therein.

Fourteen years later by s. 92(2) of the Criminal
Law Amendment Act, 1968-69 being Chapter 38,
Statutes of Canada 17-18 Eliz. II, Parliament
enacted the subsection in its present form. At the
same time some 15 other sections of the Criminal
Code were amended to provide common terminolo-
gy for the statutory presumption in similar provi-
sions. In substance therefore the 1954 version pro-
vided that the 'evidence' of the break and entry
constituted 'prima facie' evidence of the intent to
commit an indictable offence in the premises;
whereas under the 1968 version of the section,
'evidence' of the break and entry is 'proof' of the
secondary intent but only in the absence of evi-
dence to the contrary.

There have been numerous instances where the
nature of the 'contrary evidence' is discussed and
an examination of some of these authorities will be
helpful in determining the issue now raised. Before
turning to some of these decisions, it may be
helpful to consider the present version of s. 306.
The offence is created in s. 306(1)(a) as follows:
(1) Every one who

(a) breaks and enters a place with intent to commit
an indictable offence therein, . . . is guilty of an
indictable offence ...

Subsection (2)(a) then proceeds:
For the purposes of proceedings under this section,
evidence that an accused

(a) broke and entered a place is, in the absence of
any evidence to the contrary, proof that he broke and
entered with intent to commit an indictable offence
therein;

Subsection (2)(a) may be contrasted to such
provisions in the Code as s. 237(1)(a) which pro-
vides in part:
... he shall be deemed to have had the care or control of
the vehicle unless he establishes that he did not enter or
mount the vehicle for the purpose of setting it in motion;

b) est sorti d'un endroit par effraction, constitue une
preuve prima facie qu'il en est sorti par effraction

(i) aprds y avoir commis un acte criminel, ou
(ii) aprds s'y 8tre introduit avec l'intention d'y
commettre un acte criminel.

Quatorze ans plus tard, le Parlement 6dictait le
paragraphe dans sa forme actuelle en adoptant le
par. 92(2) de la Loi de 1968-69 modifiant le droit
pinal, chap. 38 des Statuts du Canada, 17-18 Eliz.
II. Une quinzaine d'autres articles du Code crimi-
nel 6taient modifies par la mime loi pour unifor-
miser la terminologie de la pr6somption 16gale
contenue dans des dispositions semblables. La ver-
sion de 1954 pr~voyait donc essentiellement que la
.preuvex (evidence) de l'introduction par effraction
constituait une preuve aprima facie, de l'intention
de commettre un acte criminel A cet endroit, alors
qu'aux termes de la version de 1968, la apreuve, de
l'introduction par effraction est une spreuvep
(proof) de l'intention seconde, mais seulement en
l'absence de preuve contraire.

La nature de la apreuve contraire, a 6t6 6tudi6e
A bien des reprises et il est utile d'examiner quel-
ques-unes des d6cisions pour trancher la question
soulev6e en l'espce. Avant cela, il convient d'exa-
miner le texte actuel de l'art. 306. L'infraction est
cr66e A l'al. 306(1)a) en ces termes:

(1) Quiconque
a) s'introduit en un endroit par effraction avec l'in-
tention d'y commettre un acte criminel,. . . est coupa-
ble d'un acte criminel ...

L'alin6a 2a) pr6voit ensuite:

Aux fins de proc6dures intenties en vertu du pr6sent
article, la preuve qu'un accus6

a) s'est introduit dans un endroit par effraction, cons-
titue, en l'absence de toute preuve contraire, une
preuve qu'il s'y est introduit par effraction, avec
l'intention d'y commettre un acte criminel;

On notera le contraste avec certaines disposi-
tions du Code tel l'al. 237(1)a) qui pr6voit:

... il est r6put6 avoir eu la garde ou le contrble du
v6hicule, A moins qu'il n'6tablisse qu'il n'avait pas pris
place dans ou sur le v6hicule afin de le mettre en
marche;
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A further variation is found in s. 247(3) which
states:
... is not a defence unless the accused proves that the
failure to resist was not caused by threat ....

The proof of the offence under s. 306(1)
requires proof beyond a reasonable doubt not only
of the break and entry but also of the specific
intent to commit an indictable offence in those
premises. The latter may be proven by the statu-
tory presumption if there is no 'evidence to the
contrary'. The word 'evidence' occurs twice in
subs. (2)(a) and it is trite to observe that ordinar-
ily a word is assigned the same meaning where it
appears in a statute particularly where the word
recurs in the same sentence as is the case here.
Thus it would follow that if the prosecution may
lead 'evidence' which shows that a break and entry
has occurred, and that same evidence is also
'proof' that the person who broke and entered the
premises did so with "the intent to commit an
indictable offence therein", (subject to the condi-
tion "in the absence of any evidence to the con-
trary"), the initial evidence relating to the break
and entry must constitute something in the nature
of conclusive evidence which establishes the fact of
the break and entry. Dubin J.A. in Regina v.
Imrich6, at p. 91 (a dissenting opinion, the majori-
ty opinion being confirmed by this Court in the
same report at p. 92) in dealing with a like provi-
sion used the word 'concluded' with reference to
the initial act (here the break and entry) in the
sense that if the trier of fact, then a jury, accepted
the evidence as establishing that fact, then the
presumption comes into play. The majority of the
Court of Appeal and this Court thereafter did not
deal with this issue.

The word 'proof' in the subsection adds a quality
of decisiveness, finality or judgment to the mean-
ing or classification of 'evidence' where the word
first appears in the subsection. That is to say,
evidence which amounts to 'proof' of intent, on the
operation of the presumption, must when tendered
on the initial issue of break and enter, have the
appropriate quality, weight and decisiveness which
will support a finding by the trier of fact that a

6(1974), 39 C.R.N.S. 75.

On trouvera une autre variante au par. 247(3) qui
dispose:
... ne constitue une d6fense que si le privenu prouve que
l'absence de r6sistance n'a pas 6t6 caus6e par des
menaces,....

Aux termes du par. 306(1), il faut faire la
preuve de l'infraction au-delA de tout doute raison-
nable en 6tablissant non seulement l'introduction
par effraction mais 6galement l'intention arr6t6e
de commettre un acte criminel A cet endroit. S'il
n'y a aucune apreuve contraires, on peut prouver
l'intention par pr6somption 16gale. En anglais, le
mot evidences (preuve) figure deux fois A l'al. 2a).
C'est un truisme que normalement un mot doit
toujours avoir le mime sens dans une loi, particu-
librement lorsqu'il est r6p6t6 dans la m8me phrase
comme en I'esp6ce. Il s'ensuit donc que si la pour-
suite peut faire la apreuve, (evidence) d'une intro-
duction par effraction et que cette preuve fait
6galement apreuves (proof) que la personne qui
s'est introduite en un endroit par effraction l'a fait
avec al'intention d'y commettre un acte criminels
(mais sen l'absence de toute preuve contraires), la
preuve initiale de l'introduction par effraction doit
8tre une preuve suffisamment concluante pour 6ta-
blir le fait de l'introduction par effraction. Le juge
Dubin, dissident dans l'arrat Regina v. Imrich6, A
la p. 91, l'opinion majoritaire a 6t6 confirm6e par
cette Cour, (ibid. p. 92), utilise A propos d'une
disposition semblable le mot sconclure, A I'6gard
de la preuve de l'acte initial (en l'espce l'introduc-
tion par effraction), en ce sens que si le juge du
fond, dans ce cas-lA un jury, accepte que la preuve
6tablit le fait, la pr6somption entre en jeu. La
majorit6 de la Cour d'appel et cette Cour n'ont pas
abord6 cette question.

Le mot spreuves (proof) au paragraphe en cause
ajoute une connotation de d6cision, d'irr6vocabilit6
ou de jugement au sens ou A la classification du
mot apreuve. (evidence) qui figure au d6but du
paragraphe. Cela revient A dire que la preuve qui
6quivaut A une .preuves (proof) d'intention par
l'effet de la pr6somption, doit, lorsqu'elle se rap-
porte au fait initial de l'introduction par effraction,
8tre assez importante, probante et d6cisive pour

6 (1974), 39 C.R.N.S. 75.
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break and entry has indeed occurred. The Oxford
English Dictionary, for example, assigns several
meanings to 'proof, including "evidence sufficient
(or contributing) to establish a fact or produce
belief. Evidence such as determines the judgment
of a tribunal."

This leaves open the argument that, notwith-
standing the finding of the break and entry beyond
a reasonable doubt and notwithstanding the
absence of any evidence negating the requisite
secondary intent, the presumption in subs. (2) only
operates to the extent of establishing 'prima facie
evidence' of the secondary intent. As pointed out,
the subsection was amended in 1968 by the
replacement of 'prima facie evidence' with 'proof'
of intent. It is not without significance that Parlia-
ment, in the 1968 omnibus Criminal Law Amend-
ment legislation, reduced the effect of a 'certifi-
cate' in five Code sections from "prima facie
evidence" to "evidence" while at the same time
substituting in s. 306(2) and fifteen other provi-
sions the word "proof" for "prima facie evidence"
with reference to the probative, secondary effect of
the operation of the presumption on the primary
evidence. It is difficult to conclude that Parliament
was not thereby deliberately upgrading the eviden-
tiary impact in s. 306(2) of the evidence of the
break and entry, as applied to the issue of intent.
Notwithstanding writings to the contrary such as
Chapter 3 of Salhany and Carter, Studies in
Canadian Criminal Evidence, (1972), and the
judgments of the County Court in Nova Scotia
Regina v. Campbell7 , and Regina v. Probert8, as
well as the decisions in Regina v. Whitty9 and
Regina v. Hipke 'o, I must, with great respect,
conclude that Parliament did indeed deliberately
increase the impact of the presumption on the
issue of the secondary intent.

It may well be that Parliament, in adopting this
change of terminology, has sought to accommo-
date the phraseology of s. 306(2) of the Code to s.
24(1) of the Interpretation Act of Canada being

7 (1970), 14 C.R.N.S. 16 1.
8 (1973), 13 C.C.C. (2d) 384.
9 (1977), 12 N. & P.E.I.R. 361 (Nfld. C.A.).
10 [1978] 4 W.W.R. 128 (Man. Prov. Ct.).

permettre au juge du fond de conclure qu'il y a eu
introduction par effraction. L'Oxford English
Dictionary, par exemple, donne plusieurs sens A
aproofs (preuve), y corapris [TRADUCTION]
apreuve suffisant (ou contribuant) A 6tablir un fait
ou i asseoir une certitude. Preuve qui d6termine le
jugement d'un tribunal*.

Ceci laisse sans r6ponse l'argument selon lequel,
m~me si l'introduction par effraction est 6tablie
au-delA de tout doute raisonnable et en dipit de
l'absence de toute preuve niant l'intention seconde
exig6e, la pr6somption du par. (2) a pour seul effet
d'6tablir la apreuve prima facie, de l'intention
seconde. Comme je l'ai fait remarquer, le para-
graphe a 6t6 modifi6 en 1968 pour remplacer
apreuve prima facie* (evidence) par spreuvep
(proof) de l'intention. Il est significatif que dans la
loi-omnibus modifiant le droit p6nal, le Parlement
ait r6duit, dans cinq articles du Code, I'effet d'un
acertificatp de spreuve prima facies A apreuve., tout
en substituant le mot apreuvep (proof) A spreuve
prima facies au par. 306(2) et A quinze autres
dispositions touchant l'effet probant et secondaire
de la pr6somption. Il est difficile de conclure que,
de cette fagon, le Parlement n'accroissait pas deli-
b6r6ment la port6e de la preuve de l'introduction
par effraction (par. 306(2)) sur la question de
l'intention. En d6pit d'ouvrages qui soutiennent la
these contraire, comme le chapite 3 des Studies in
Canadian Criminal Evidence, (1972), de Salhany
et Carter, des jugements de la Cour de comt6 de la
Nouvelle-Ecosse Regina v. Campbell7 , et Regina
v. Probert8, et des d6cisions rendues dans Regina
v. Whitty9 et Regina v. Hipke O, je dois, avec
6gards, conclure que le Parlement a d6lib6r6ment
accru la port6e de la pr6somption sur la question
de l'intention seconde.

II se peut qu'en adoptant cette nouvelle termino-
logie, le Parlement ait cherch6 A concilier la for-
mulation du par. 306(2) du Code et celle du par.
24(1) de la Loi d'interpritation, S.R.C. 1970,

7 (1970), 14 C.R.N.S. 161.
8 (1973), 13 C.C.C. (2d) 384.
9 (1977), 12 N. & P.E.I.R. 361 (Nfld. C.A.).
10 [1978] 4 W.W.R. 128 (Man. Prov. Ct.).
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R.S.C. 1970, c. 1-23, which enacts that where a
statute provides that a document is evidence of a
fact, such a document is admissible in evidence
"and the fact shall be deemed to be established in
the absence of any evidence to the contrary". The
words "deemed to be established" clearly reveal a
legislative intent to provide a different and strong-
er evidentiary impact than would be the case if the
words employed were "shall be prima facie evi-
dence". In the same way, Parliament's replace-
ment in s. 306(2) of "is prima facie evidence" by
"is, in the absence of any evidence to the contrary,
proof", reveals an intent to increase the impact of
the presumption. The effect of the change is to
increase the level of impact of the evidence on the
primary issue by the upgrading of the secondary
effect from "prima facie evidence" to "proof".
This is but a further illustration of the intention of
the legislator to give a secondary effect to the
primary evidence so that the same testimony shall
not only demonstrate the first element of the statu-
tory offence, but shall in the absence of contrary
evidence be taken to demonstrate the second
element.

This brings one to the second use of the term
'evidence' in this subsection. The sense in which
the word is employed becomes clear if the provi-
sion is read in the following sequence:
Evidence that an accused broke and entered a place is
proof that he broke and entered with intent to commit
an indictable offence therein, in the absence of any
evidence to the contrary. (Emphasis added.)

Obviously the 'contrary' evidence must relate to
and be evidence of the lack of intent. It is of course
important to note the influence of the word 'any'
on the nature or quality of the requisite 'evidence'.
It must be accepted for the purpose of this analysis
that 'any' connotes the smallest item of evidence
by weight or volume on the issue of intent, and
that its presence in the sentence indicates that such
evidence on the issue of intent will suffice to
qualify as 'evidence' in the phrase "any evidence to
the contrary". It must of course be admissible
testimony or documentary evidence to become evi-
dence at trial and this will be determined by the
presiding judge be it trial by judge and jury or by
judge alone. The accused in effect contends that

chap. 1-23 qui pr6voit que lorsqu'une loi d6clare
qu'un document constitue la preuve d'un fait, ce
dernier est recevable comme preuve *et le fait est
alors r6put6 6tabli en l'absence de toute preuve
contrairep. L'expression ar6put6 6tabli, montre
clairement l'intention du l6gislateur de donner A la
preuve une port6e diffbrente et plus grande que s'il
avait utilis6 l'expression econstitue une preuve
prima facie,. De mime, le fait que le Parlement
ait remplac6 au par. 306(2) l'expression aest une
preuve prima facie* par l'expression econstitue, en
l'absence de toute preuve contraire, une preuvei
montre son intention d'accroitre la port6e de la
pr6somption. Cette modification a pour effet d'ac-
croitre la force de la preuve du fait initial en
faisant passer l'effet secondaire de apreuve prima
faciep A *preuves (proof). Ceci illustre encore une
fois l'intention du l6gislateur de donner un effet
secondaire A la preuve du fait principal de sorte
que le m8me t6moignage 6tablit non seulement le
premier 616ment de l'infraction mais 6galement, en
l'absence de preuve contraire, le second 616ment.

Ceci m'ambne A la seconde utilisation du terme
apreuvep (evidence) dans ce paragraphe. Le sens
dans lequel ce mot est employ6 devient clair si on
lit la phrase de la fagon suivante:
La preuve qu'un accus6 s'est introduit dans un endroit
par effraction constitue une preuve qu'il s'y est introduit
par effraction avec l'intention d'y commettre un acte
criminel, en l'absence de toute preuve contraire. (Les
italiques sont de moi.)

tvidemment, la preuve econtraireo doit porter sur
l'absence d'intention et doit la d6montrer. Il est
important de noter l'influence du mot atoutev sur
la nature ou la valeur de la apreuvei exigbe. Aux
fins de cette analyse, on doit admettre que stoutei
vise le plus petit 616ment de preuve, en valeur ou
en importance, sur la question de l'intention, et
que sa pr6sence dans la phrase indique que, sur la
question de l'intention, cela suffira pour valoir
comme spreuve, dans l'expression atoute preuve
contraire. II doit 6videmment s'agir d'une preuve
testimoniale ou documentaire recevable au procks,
selon que le d6cide le juge qui preside, soit que le
procks ait lieu devant un juge et un jury ou devant
un juge seul. L'accus6 se trouve A pr6tendre que le
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evidence in the expression "evidence to the con-
trary" refers to mere testimony or documentary
materials which, once they are admitted as evi-
dence on the record, will suffice as "evidence to
the contrary" whether such evidence be ultimately
believed or accepted by the trier of fact on the
issue of the accused's intent to commit an indict-
able offence on the premises. A different result
may well obtain where the Legislature employs the
words "in the absence of evidence to the contrary
is proof . . ." as in s. 6(8) of the Code. Section 9(1)
of the Narcotics Control Act similarly deletes the
word "any" before the word "evidence". If mean-
ing is to be accorded to all words in a statute in its
interpretation, the word "any" must indicate a
legislative intent to reduce the "evidence" required
to amount to "evidence to the contrary".

The tendered testimony must, as the section
provides, constitute evidence bearing on the issue
of the secondary intent, that is the intent to
commit an indictable offence on the premises, and
whether it meets this threshhold test of being
evidence relevant to the issue of intent and which
might be accepted by the trier of fact as evidence
tending to prove or negate the secondary intent,
will be determined by the presiding judge. In the
case of a trial by a court composed of a judge and
jury, it will be the function of the judge to deter-
mine if the evidence is capable, if believed by the
jury, of being evidence on the issue of intent. It
will be for the jury then to decide if the evidence so
tendered is believed. Vide Devlin J. in Regina
v. National Insurance (Industrial Injuries)
Commissioner", at p. 856. Sometimes this is
expressed as evidence "tending to show the
accused did not have an intent . . ." . Vide Regina
v. Hachey, Rideout and Rideout" per Hughes
L.A., as he then was, at p. 244. In the final step of
the process, if the proffered testimony cannot be
accepted by the trier of fact as indicating the
absence of intent, it is not 'evidence to the con-
trary' on the issue of intent although it will contin-
ue to be evidence on the record.

" [19581 1 W.L.R. 851.
12 (1970), 1 C.C.C. (2d) 242.

mot preuve dans I'expression apreuve contraires
vise tout t6moignage ou document qui, une fois
requ comme preuve au dossier, suffirait pour cons-
tituer une Epreuve contrairep, mime si en d6finitive
le juge du fond n'y ajoute pas foi ou ne l'accepte
pas sur la question de l'intention de l'accus6 de
commettre un acte criminel dans les lieux. II peut
en 6tre autrement lorsque le l6gislateur utilise
l'expression afait foi jusqu'A preuve contraires,
comme au par. 6(8) du Code. Au paragraphe 9(1)
de la Loi sur les stupifiants, apreuve n'est pas
prcd6 du mot stoutes. S'il faut donner un sens A
tous les mots d'une loi, le mot atoute, doit indiquer
l'intention du l6gislateur de r6duire la spreuves
exig6e pour valoir comme apreuve contraire*.

Comme le pr~voit l'article, le t6moignage pr&-
sent6 doit constituer une preuve sur la question de
l'intention seconde, c'est-A-dire l'intention de com-
mettre un acte criminel dans les lieux et il appar-
tient au juge qui pr6side de d6terminer s'il s'agit
d'une preuve que le juge du fond peut accepter
comme preuve tendant A 6tablir ou i exclure l'in-
tention seconde. Dans le cas d'un procks devant un
juge et un jury, il revient au juge de d6terminer si
la preuve peut, si le jury y ajoute foi, 6tre consid6-
r6e sur la question de l'intention. Voir le juge
Devlin dans Regina v. National Insurance (Indus-
trial Injuries) Commissioner", A la p. 856. Par-
fois, on dit que cette preuve [TRADUCTION] atend
A montrer que l'accus6 n'avait pas I'intention .. . .
Voir Regina v. Hachey, Rideout and Rideout 12, le
juge Hughes, alors juge d'appel (A la p. 244).
Enfin si le juge du fond d6cide que le t6moignage
offert n'indique pas l'absence d'intention, il ne
constitue pas une spreuve contraire* quantA l'in-
tention, mais il reste toutefois une preuve au
dossier.

" [1958] 1 W.L.R. 851.
12 (1970), 1 C.C.C. (2d) 242.
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The foregoing steps of course involve the deter-
mination of whether the issue as to whether there
be any evidence to the contrary raises a question of
law or fact. The Courts which have encountered
this question to date have found a variety of
answers. Davis I. in the Court of Queen's Bench of
Saskatchewan in Regina v. Strain'" decided that
whether any particular evidence qualified as 'any
evidence to the contrary' is a question of fact to be
determined by the trier of fact when determining
whether the tendered evidence is "acceptable evi-
dence" (p. 413). (Vide R. v. Cairns 14) McFarlane
J.A. of the British Columbia Court of Appeal in
Regina v. Watkins'5 , at p. 199, quite properly in
my view drew a distinction between determining
whether evidence was capable of being 'evidence to
the contrary' (which he found to be a question of
law) and whether the particular evidence tendered
was accepted by the trier of fact as evidence to the
contrary on the issue of intent (which the Court of
Appeal considered to be a question of fact).
Because it was an appeal from a trial by judge
alone, the Court was not called upon to assign
precisely the two functions but the clear inference
is that the application of the subsection and in the
result, of the presumption, requires a two-stage
process in the last stage of which the trier of fact
must determine whether the evidence tendered is
to be accepted on the issue of intent as 'evidence to
the contrary'.

The Appellate Division of the Supreme Court of
Alberta Regina v. Kalan6 took a different view of
a like provision in s. 233(3) of the Code. The
judgment of the Court was delivered by Lieber-
man J.A. who said at p. 314 that:

To state that there was nothing in the evidence to
discharge the onus when there was ample evidence, if
accepted, to do so, is in my respectful view an error of
law alone.

As observed earlier the answer to the question
whether there is "any evidence to the contrary" is
in some circumstances (i.e. if the issue is one of
admissibility or relevancy) a question of law. On

'3 (1971), 2 C.C.C. (2d) 412.
"4 (1973), 14 C.C.C. (2d) 417.
Is [1976] 4 W.W.R. 198.
16(1978), 5 Alta. L.R. (2d) 312.

Dans ce processus, il faut d6terminer si la pr6-
sence ou l'absence de preuve contraire soulve une
question de droit ou de fait. Les tribunaux qui ont
abord6 cette question jusqu'd maintenant, y ont
r6pondu de diverses fagons. Le juge Davis de la
Cour du Banc de la Reine de la Saskatchewan a
d6cid6, dans I'arr~t Regina v. Strain" , que la
question de savoir si une preuve constitue atoute
preuve contraires est une question de fait qui doit
8tre tranch6e par le juge du fond lorsqu'il d6ter-
mine si la preuve soumise est recevable (A la p.
413). (Voir R. v. Cairns 14) Dans l'arr~t Regina v.
Watkins1 1, A la p. 199, le juge McFarlane de la
Cour d'appel de la Colombie-Britannique a fait,
trbs justement A mon avis, une distinction entre la
question de savoir si la preuve peut constituer une
apreuve contraire, (ce qu'il estime 8tre une ques-
tion de droit) et celle de savoir si une preuve
donn6e a 6t6 accept6e par le juge du fond comme
une preuve contraire sur la question de l'intention
(ce qui est, selon la Cour d'appel, une question de
fait). Puisqu'il s'agissait d'un appel suite A un
procas devant juge seul, la Cour n'a pas eu A
d6finir pr6cis6ment les deux fonctions, mais l'inf6-
rence claire est que I'application du paragraphe et,
en cons6quence, celle de la pr6somption exige deux
6tapes; dans la seconde, le juge du fond doit d6ter-
miner si la preuve pr6sent6e doit 8tre accept6e
comme spreuve contraire> sur la question de
l'intention.

Dans l'arr~t Regina v. Kalan 16, la Division d'ap-
pel de la Cour supreme de l'Alberta a adopt6 un
point de vue diff6rent au sujet d'une disposition
analogue, le par. 233(3) du Code. Le juge Lieber-
man, qui a rendu le jugement de la Cour, a d6clar6
A la p. 314:
[TRADUCTION] C'est A mon avis une erreur de droit que
de dire qu'il n'y a rien dans la preuve qui libbre du
fardeau de la preuve alors qu'il y a une preuve qui, si
elle est accept6e, suffit A cette fin.

Comme je l'ai d6ji fait remarquer, d6terminer
l'existence de atoute preuve contrairev est dans
certains cas (c'est-i-dire s'il s'agit de la recevabi-
lit6 ou de la pertinence) une question de droit.

13 (1971), 2 C.C.C. (2d) 412.
" (1973), 14 C.C.C. (2d) 417.
s [1976] 4 W.W.R. 198.
16 (1978), 5 Alta. L.R. (2d) 312.
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other occasions, where the issue raised is whether
the testimony is believed, the question is one of
fact. (Vide R. v. Morse", at p. 230.)

Returning to the interpretative issue at hand,
the same conclusion is reached by attributing the
same persuasive quality to the word 'evidence' in
each of the two instances where it appears in subs.
(2)(a). The evidence of the break and entry even
without the parallel use of the word 'proof', must
be such as to demonstrate the occurrence of the
physical act of breaking and entering. Without the
break and entry being established, there is no
'evidence' which is deemed to be 'proof' of the
secondary intent. A mere suspicion that breaking
and entering have occurred could not set the pre-
sumption in subs. (2) in motion so as to bring
about the 'proof' of the intent to commit an indict-
able offence on the premises. Obviously the stand-
ard of evidence relating to the break and entry
must be such as to produce 'proof of that fact
before qualifying as 'proof' of the 'intent' as well.
To read the subsection otherwise would be to
convert the presumption into an amplifier which
would enhance evidence of any weight, quality or
probative value of the act of breaking and enter-
ing, into 'proof' of the intent to commit an offence
once in the premises.

These same words, 'evidence to the contrary'
occur in the section of the Code relating to the use
of the breathalyzer evidence which was before the
Court in Regina v. Noble'8. Ritchie J. on behalf of
the Court stated (at p. 638):

The effect of s. 237 both before and after the amend-
ment is to establish the conditions under which the
certificate of a qualified technician is admissible, with-
out further evidence, as proof of the proportion of
alcohol in the blood of the accused. These provisions are
obviously designed to assist the Crown in proving its
case, and as they serve to restrict the normal rights of
the accused to cross-examination and saddle him with
the burden of proving that the certificate does not
accurately reflect his blood alcohol content at the time
of the alleged offence, they are to be strictly construed
and, where ambiguous, interpreted in favour of the
accused.

"(1977), 3 B.C.L.R. 226.
I [1978] 1 S.C.R. 632.

Mais, la question de savoir si l'on accorde foi au
t6moignage en est une de fait. (Voir R. v. Morse",
A la p. 230.)

Si l'on revient A la question d'interpr6tation, la
conclusion est la mame en attribuant la m6me
valeur persuasive au mot spreuves (evidence) les
deux fois oil il figure en anglais A l'al. (2)a). La
preuve (evidence) de l'introduction par effraction,
m~me sans l'emploi parallkle du mot apreuves
(proof), doit d6montrer que, mat6riellement, il y a
eu introduction par effraction. Si cela n'est pas
6tabli, aucune apreuvep (evidence) n'est r6put6e
faire apreuves (proof) de l'intention seconde. Un
simple souppon d'introduction par effraction ne
fait pas jouer la pr6somption du par. (2) de fagon A
fournir la opreuves (proof) de l'intention de com-
mettre un acte criminel dans les lieux. tvidem-
ment, les 616ments de preuve de l'introduction par
effraction doivent 8tre propres A constituer la
spreuvep (proof) de ce fait pour faire spreuves
(proof) de al'intentiono. Interpr6ter autrement le
paragraphe aurait pour effet d'amplifier la pr6-
somption de fagon A transformer toute preuve de
l'introduction par effraction, sans 6gard A son
poids, sa qualit6 ou sa valeur probante, en une
spreuves (proof) de l'intention de commettre un
acte criminel dans les lieux.

La mime expression, apreuve contraire*, figure A
'article du Code relatif A la preuve par l'alcootest,

question qui a 6t6 soumise A la Cour dans l'affaire
La Reine c. Noble". Au nom de la Cour, le juge
Ritchie a d6clar6 (A la p. 638):

Avant comme aprbs sa modification, I'art. 237 fixe les
conditions de recevabilit6, sans autre preuve, d'un certi-
ficat de technicien qualifi6 comme preuve du taux d'al-
cool6mie du pr6venu. Ces dispositions visent manifeste-
ment A faciliter la tiche du ministbre public quand il
pr6sente sa preuve. Comme elles restreignent le droit
normal du pr~venu de contre-interroger et lui imposent
le fardeau de prouver que le certificat ne refl6te pas
correctement son taux d'alcool6mie lors de l'infraction
all6gu6e, elles doivent etre interpr6t6es strictement et, si
elles sont ambigues, elles doivent l'6tre en faveur de
l'accus6.

" (1977), 3 B.C.L.R. 226.
Is [1978] 1 R.C.S. 632.
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It is important to recall that in the Noble case,
supra, the Court was not dealing with any eviden-
tiary question let alone the meaning of 'evidence to
the contrary' but rather with the interpretation of
that part of the section describing the procedure
for the taking of breath samples. The issue raised
in this appeal takes one further into the analysis of
the meaning of the term 'evidence to the contrary',
as here the trier of fact has rejected as unbeliev-
able the testimony of the accused offered in rebut-
tal on the issue of his secondary intent. Two
questions necessarily arise at this point; firstly, can
rejected testimony still amount to 'evidence to the
contrary', and secondly, what is the burden, if any,
on the accused to rebut the presumption raised in
s. 306?

The Court of Appeal of British Columbia faced
this situation in Regina v. Marshall, supra. The
trial judge applied s. 306(2)(a) so as to require the
accused to rebut the statutory presumption "on a
balance of probabilities". Branca J.A. speaking for
the Court appears to have reduced the standard of
testimony required to remove the presumption
from the issue of secondary intent. He put it this
way (p. 507):

Once the appellant had testified, there was evidence in
the case "to the contrary" of the presumption contained
in s. 292(2)(a) which precluded the application of that
section.

In support of this conclusion, the decision of the
New Brunswick Court of Appeal in Regina v.
Hachey, supra, was cited. However, Hughes J.A.,
as he then was, applied the wording of subs. (2)
somewhat differently (at pp. 243-4):
Consequently where evidence tending to show the
absence of an intent to commit an indictable offence is
received in evidence ss. (2) has no application.

The Court did not then have to meet the ques-
tion raised here but it is interesting to note that
Hughes J.A. (at p. 244) stated:
It is to be noted that the learned Judge did not say he
disbelieved the evidence of Crown witnesses tending to
show the absence of a criminal intent on the part of the
appellants. There was, I think, evidence showing that
the appellants did not have an intent to commit an

I importe de se rappeler que, dans l'affaire Noble,
pr6cit6e, la Cour n'avait pas A se prononcer sur
une question de preuve et encore moins sur le sens
de l'expression apreuve contraire*. Elle devait
interpr6ter les dispositions de l'article qui d6crit la
proc6dure A suivre pour prblever des 6chantillons
d'haleine. La question soulev6e dans ce pourvoi
nous entraine plus loin dans l'analyse du sens de
l'expression apreuve contraires puisque le juge du
fond n'a pas ajout6 foi au t6moignage pr6sent6 par
l'accus6 pour r6futer la pr6somption d'intention et
l'a rejet6. Deux questions se posent n6cessairement
A ce stade; premiarement, un t6moignage rejet6
peut-il encore constituer une apreuve contraires et,
deuxibmement, quelle preuve l'accus6 doit-il pr6-
senter, le cas 6ch6ant, pour r6futer la pr6somption
6nonc6e A l'art. 306?

La Cour d'appel de la Colombie-Britannique a
6tudi6 cette situation dans l'arrat Regina v. Mar-
shall, pr6cit6. Le juge de premiere instance avait
d6cid6 que, selon l'al. 306(2)a), I'accus6 devait
r6futer la pr6somption 16gale aselon la pr6pond6-
rance des probabilit6s,. Parlant au nom de la Cour
d'appel, le juge Branca a r6duit les exigences de la
preuve n6cessaire pour se libbrer de la pr6somption
relative A l'intention seconde. Il s'est exprim6 en
ces termes (A la p. 507):
[TRADUCTION] Une fois que l'appelant a t6moign6, il y
a au dossier une preuve acontraires A la pr6somption
pr6vue A l'al. 292(2)a) qui en emp~che l'application.

A l'appui de cette conclusion, on a cit6 l'arrat
Regina v. Hachey (pr&it) de la Cour d'appel du
Nouveau-Brunswick. Cependant, le juge Hughes,
alors juge d'appel, y a appliqu6 quelque peu diff6-
remment le par. (2) (aux pp. 243 et 244):
[TRADUCTION] En consEquence, lorsque la preuve ten-
dant A montrer I'absence d'intention de commettre un
acte criminel est admise, le par. (2) ne s'applique pas.

La Cour n'avait pas alors A r6pondre A la ques-
tion soulev6e ici, mais il est intbressant de noter
que le juge Hughes a d6clar6 (A la p. 244):

[TRADUCTION] II faut remarquer que le savant juge n'a
pas dit qu'il n'ajouterait pas foi aux d6positions des
t6moins du ministbre public qui tendaient A montrer
I'absence d'intention criminelle de la part des appelants.
Je crois que la preuve montrant que les appelants

[1979] 1 S.C.R.540 THE QUEEN V. PROUDLOCK Estey J.



[1979] 1 R.C.S. LA REINE C. PROUDLOCK Le Juge Estey 541

indictable offence which was sufficient to displace the
presumption created by s. 293(2).

The Court of Appeal of Prince Edward Island
considered this problem in Regina v. Cairns,
supra, and concluded that the accused by subs.
306(2) carried a burden to satisfy the Court to the
point of probability that the 'contrary' on the issue
of intent has been shown. In the end, the Court of
Appeal dismissed an appeal from a trial judgment
wherein the trial judge rejected the evidence to the
contrary on the simple ground that it was dis-
believed. To the same effect is the recent decision
in R. v. Deitz 19, in connection with the presump-
tion prescribed in s. 233(3) of the Code.

In Regina v. Bernardi20, the Ontario Court of
Appeal found that alibi evidence was not 'evidence
to the contrary' on the issue of intent to defraud
under s. 391 of the Code. That same Court in
Regina v. CampbellIl considered a trial judgment
in which the accused's testimony on intent was
rejected, the statutory presumption in consequence
was applied, and the conclusion was reached that
the accused intended to commit an offence on the
premises. Inferentially, the Court found the trial
judge to have correctly applied the subsection to
the circumstances where the evidence tendered 'to
the contrary' was disbelieved and thereby rejected
as evidence to the contrary by the trial judge. The
Court of Appeal did in the end reverse the trial
judge on the ground that there was other evidence
which had been accepted by the trial judge and
which was evidence to the contrary on the issue of
intent. The Court, speaking through Martin J.A.,
stated at p. 322:
In our view, when there is evidence to the contrary, in
the sense of evidence tending to negative the existence of
the necessary intent, the onus is then upon the prosecu-
tion to prove the existence of the necessary intent
beyond a reasonable doubt.

In my view, a proper reading of the section
requires the recognition of a distinction between
'any evidence' in the sense of admissible testimony,
and 'any evidence of the intent of the accused'.

19 [1978] 2 W.W.R. 38 (Sask. D.C.).
20 (1974), 20 C.C.C. (2d) 523.
21 (1974), 17 C.C.C. (2d) 320.

n'avaient pas l'intention de commettre un acte criminel
6tait suffisante pour repousser la pr6somption cr66e par
le par. 293(2).

La Cour d'appel de l'lle-du-Prince-Edouard a
examin6 ce probl6me dans l'arrat Regina v.
Cairns, pr6cit6, et a conclu qu'en vertu du par.
306(2), I'accus6 avait le fardeau de convaincre la
Cour que, selon les probabilit6s, il avait d6montr6
le Econtraire* relativement i la question de l'inten-
tion. A la fin, la Cour d'appel a rejet6 l'appel d'un
jugement de premi~re instance oa le juge rejetait
la preuve contraire au simple motif qu'il n'y ajou-
tait pas foi. La r6cente d6cision R. v. Deitz 9 ,
relative A la pr6somption cr66e au par. 233(3) du
Code va dans le mime sens.

Dans Regina v. Bernardi20, la Cour d'appel de
l'Ontario a jug6 qu'un alibi n'est pas une apreuve
contraires quant A l'intention de frauder aux
termes de l'art. 391 du Code. Dans Regina v.
Campbell2, la meme cour a examin6 un jugement
de premibr e instance of le t6moignage de l'accus6
quantA l'intention avait 6t6 rejet6; la prbsomption
16gale avait en cons6quence 6t6 appliqu6e et l'on
avait conclu que l'accus6 avait I'intention de com-
mettre un acte criminel sur les lieux. Par d6duc-
tion, la Cour a jug6 que le juge du prochs avait
correctement appliqu6 le paragraphe aux circons-
tances; il n'avait pas ajout6 foi A la preuve .con-
traire, pr6sent6e et l'avait de ce fait rejet6e. La
Cour d'appel a en d6finitive infirm6 le jugement
du juge du procks au motif que ce dernier avait
requ une autre preuve qui constituait une preuve
contraire sur la question de l'intention. Le juge
Martin, parlant au nom de la Cour d'appel, a
d6clar6 A la p. 322:
[TRADUCTION] A notre avis, lorsqu'il existe une preuve
contraire, au sens d'une preuve qui tend A nier l'exis-
tence de l'intention n6cessaire, il incombe A la poursuite
de prouver I'existence de l'intention n6cessaire au-delA
de tout doute raisonnable.

A mon avis, l'interpr6tation ad6quate de l'article
n6cessite une distinction entre stoute preuves au
sens de t6moignage recevable et etoute preuve de
l'intention de I'accus6D. Accepter le t6moignage

' [19781 2 W.W.R. 38 (Sask. D.C.).
20 (1974), 20 C.C.C. (2d) 523.
21(1974), 17 C.C.C. (2d) 320.
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The acceptance of the testimony as evidence on the
issue of secondary intent is to accept it as 'evidence
to the contrary'. Conversely, rejection of admis-
sible evidence as 'evidence of intent' precludes
such evidence from being 'evidence to the con-
trary' for the purposes of subs. (2) although such
evidence will remain a part of the record.

It follows therefore that if the trier of fact does
not believe the evidence so tendered, the statutory
presumption operates and (there being no other
evidence on the issue) the evidence of the break
and entry is 'proof' of the specific intent to commit
an indictable offence on the premises. If on the
other hand the tendered evidence is believed, then
the statutory presumption does not operate and the
trier of fact must then apply the ordinary onus of
proof and require the Crown to prove the charge
beyond a reasonable doubt including both the
break and entry and the intent to commit a crime
on the premises. Where the trier of fact believes
the testimony on the issue of intent, the trier
thereby finds that there is 'evidence to the con-
trary' and then must proceed to determine the
guilt or innocence of the accused on all of the
evidence, and in this process, s. 306(2) has no
application, and the onus of proof beyond a
reasonable doubt remains upon the Crown.

We come then to the final issue in this appeal.
Assuming that the trial judge has ruled the tes-
timony or written material proffered by the
accused as 'evidence to the contrary' to be admis-
sible and relevant to the issue raised by the pre-
sumption, and assuming as well that the trier of
fact has not rejected the evidence as incapable of
belief, is there any further onus on the accused
created bythe section? There are, it seems, numer-
ous decisions which either expressly or by implica-
tion support the view that the accused must labour
under an onus or burden of raising a reasonable
doubt by his contrary evidence. An examination of
some of these authorities may be helpful.

In Regina v. Peterman 2 2 , Gansner Co. Ct. J. at
p. 343 held that an accused confronted by a certifi-
cate under the breathalyzer provisions of the

22 (1978] 2 W.W.R. 335.

comme une preuve sur la question de l'intention
seconde, c'est I'accepter comme apreuve contraire*.
R~ciproquement, le rejet de la preuve recevable
comme apreuve de l'intention empiche de la con-
sid6rer comme une apreuve contraire aux fins du
par. (2), bien qu'elle soit toujours au dossier.

Il s'ensuit donc que si le juge du fond n'ajoute
pas foi A la preuve ainsi pr6sent6e, la pr6somption
16gale joue et (comme il n'y a aucune autre preuve
sur la question) la preuve (evidence) de l'introduc-
tion par effraction vaut comme spreuve* (proof) de
l'intention arrit6e de commettre un acte criminel
sur les lieux. Par contre, s'il y ajoute foi, la pr6-
somption 16gale ne joue pas et il doit appliquer le
fardeau ordinaire de preuve et exiger que le minis-
tore public prouve au-delA de tout doute raisonna-
ble tant l'introduction par effraction que l'inten-
tion de commettre un crime sur les lieux. Lorsque
le juge du fond ajoute foi au t6moignage sur la
question de l'intention, il conclut de ce fait qu'il y
a une apreuve contrairep et il doit alors d6terminer
la culpabilit6 ou l'innocence de l'accus6 en se
fondant sur l'ensemble de la preuve; le par. 306(2)
ne s'applique pas dans ce processus et le fardeau
de la preuve au-delA de tout doute raisonnable
incombe au ministbre public.

Nous arrivons donc A la dernibre question de ce
pourvoi. A supposer que le juge de premibre ins-
tance d6cide que le t6moignage ou les documents
pr6sent6s par l'accus6 comme apreuve contrairep
sont recevables et pertinents A la question soulev6e
par la pr6somption et que le juge du fond ne rejette
pas cette preuve au motif qu'il n'y ajoute pas foi,
I'article impose-t-il un autre fardeau de preuve A
l'accus6? II appert que de nombreuses d6cisions,
express6ment ou implicitement, appuient le point
de vue que l'accus6 a le fardeau ou la charge de
soulever un doute raisonnable en soumettant sa
preuve contraire. L'examen de certaines de ces
d6cisions peut 8tre utile.

Dans Regina v. Peterman 2 2 , un juge de Cour de
comt6, le juge Gansner a statu6 (A la p. 343) qu'un
accus6 A qui l'on oppose un certificat d6livr6 en

22 [1978] 2 W.W.R. 335.
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Criminal Code must adduce evidence which is
"not only capable of raising a reasonable doubt,
but ... actually does so". In R. v. Rauckman23 ,
McLean J.M.C. referred in connection with s.
237(1)(c) to 'possible' evidence to the contrary
which would make it unwise to accept the evidence
of the certificate. Similarly in Regina v. Beaulieu24

a reference is made to the evidence to the contrary
raising a reasonable doubt as to the suitability of
the solution in the breathalyzer instrument. Dar-
ling Co. Ct. J. in Regina v. Black25, at p. 189,
spoke of evidence to the contrary which might
reasonably be true, or which is sufficient to raise a
reasonable doubt as to intent. Other cases which
are to the same effect in suggesting that there is an
onus on the accused to rebut the presumption by
adducing evidence to the contrary raising a reason-
able doubt are Regina v. Davis 26; Regina v.
Dygdala 27, where reference is made to evidence
which makes doubtful the accuracy of the analysis
of the accused's blood alcohol level; Regina v.
Johnnie and Namox28 , where 'any evidence to the
contrary' was defined by Branca J.A. as that
which might have provided an effective defence
that the accused was so drunk as to be unable to
form the specific intent to commit an indictable
offence; R. v. Pernfus2 , where Cashman Co. Ct. J.
refers to the benefit of the reasonable doubt aris-
ing from the evidence to the contrary; R. v. Prob-
ert, supra; Regina v. Campbell, supra; Regina v.
Sikora30 ; R. ex rel. Webb v. Tarr 3 1; Regina v.
Westman 3 2 , at p. 357, where Culliton C.J.S.
speaks of "evidence that would render it improper
for the trial judge to accept the analysis as proof
beyond a reasonable doubt as to the proportion of
alcohol"; R. v. Whitty, supra, where Morgan J.A.
speaks of evidence which "might reasonably be
true" and "therefore capable of raising a reason-

23 [1976] 4 W.W.R. 355.
24(1975), 29 C.C.C. (2d) 574.
25 [1977] 3 W.W.R. 185.
26 [1977] 6 W.W.R. 13.
27 [1977] 1 W.W.R. 104 (Alta. S.C.A.D.).
28 (1975), 30 C.R.N.S. 202 (B.C.C.A.).
29 [1978] 2 W.W.R. 147.
- (1974), 22 C.C.C. (2d) 315.
31 [1975] 2 W.W.R. 16.
32 (1973), 11 C.C.C. (2d) 355 (Sask. C.A.).

vertu des dispositions du Code criminel sur l'alcoo-
test doit pr6senter une preuve qui [TRADUCTION]
anon seulement peut soulever un doute raisonnable,
mais ... le soul~ve r6ellements. Dans R. v.
Rauckman23 , le juge McLean de la Cour de
Magistrat a parl6, A propos de l'al. 237(1)c), de
preuve contraire possible, au vu de laquelle il ne
serait pas sage d'accepter la preuve du certificat.
De mime, dans Regina v. Beaulieu24 , on parle de
la preuve contraire qui soul6ve un doute raisonna-
ble quant A la qualit6 de la solution utilis6e pour
l'alcootest. Dans Regina v. Black25 , A la p. 189, le
juge Darling de la Cour de comt6 fait 6tat d'une
preuve contraire qui pourrait raisonnablement 8tre
vraie ou qui est suffisante pour soulever un doute
raisonnable au sujet de l'intention. D'autres causes
vont dans le m6me sens et suggbrent que l'accus6 a
le fardeau de r6futer la prbsomption en pr6sentant
une preuve contraire qui soulve un doute raison-
nable, notamment Regina v. Davis 26; Regina v.
Dygdala2 7 , oil l'on parle de preuve qui rend dou-
teuse l'exactitude de l'analyse du taux d'alcool6-
mie de l'accus6; Regina v. Johnnie and Namox 2 8 ,
oO le juge Branca a admis au titre de toute preuve
contraire, le fait que l'accus6 6tait tellement ivre
qu'il ne pouvait avoir l'intention arr8t6e de com-
mettre un acte criminel; R. v. Pernfus 29, oi le juge
Cashman de la Cour de comt6 fait mention du
b6n6fice du doute raisonnable soulev6 par la
preuve contraire; R. v. Probert (pr6cit6); Regina v.
Campbell (pr6cit6); Regina v. Sikora3 0 ; R. ex rel.
Webb v. Tarr"; et Regina v. Westman 32, a la p.
357, oil le juge en chef Culliton parle de [TRADUC-
TION] apreuve qui empicherait le juge du procks
d'accepter l'analyse comme une preuve au-delA de
tout doute raisonnable du taux d'alcool6mies; R. v.
Whitty (pr6cit6), o6 le juge d'appel Morgan fait
6tat d'une preuve qui [TRADUCTION] apourrait
raisonnablement tre vraiep et adonc apte A soule-

23 [1976] 4 W.W.R. 355.
24 (1975), 29 C.C.C. (2d) 574.
25 [1977] 3 W.W.R. 185.
26 [1977] 6 W.W.R. 13.
27 [1977] 1 W.W.R. 104 (Alta. S.C.A.D.).
28 (1975), 30 C.R.N.S. 202 (B.C.C.A.).
29 [1978] 2 W.W.R. 147.
- (1974), 22 C.C.C. (2d) 315.
3 [1975] 2 W.W.R. 16.
32 (1973), 11 C.C.C. (2d) 355 (Sask. C.A.).
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able doubt as to guilty intent".

Another line of cases appears to require not
merely any evidence to the contrary but evidence
which is definite and positive in character to rebut
the presumption (vide R. v. Gaetz; R. v.
Falkenham 34). Still other cases merely refer to an
"onus" on the accused (vide R. v. Kalan, supra; R.
v. Achilles and Kamperogianis"); or speak of the
accused proving a fact to rebut the presumption
(vide Regina v. Ryckman6, per McDermid J.A. at
p. 296); or allude to the existence of a burden on
the accused (vide R. v. Noble, supra); or note that
the accused must demonstrate a "reasonable possi-
bility" that the fact proved by the presumption is
not so (vide R. v. Warnock 37); or refer to the
"weight" of evidence which as a matter of law is
capable of constituting "evidence to the contrary"
(vide Regina v. Morse, supra); or compel the
accused to adduce "sufficient [evidence] to dis-
place the presumption" (vide R. v. Oliver18 ); or
imply that the accused must submit "une preuve
probante d I'effet contraire", (vide Regina v. Di
Serio3 9); or suggest that "defence evidence in
rebuttal of the statutory presumption ... must be
weighed as to its effect on the presumption", (vide
R. v. Reeves4o), per Clement J.A. at p. 95.

The decisions in R. v. Cairns, supra, and R. v.
Deitz, supra, in my view run contrary to the plain
words of the Code. I cannot see how the phrase
"any evidence to the contrary" can be construed as
obliging the accused to prove on all of the evidence
his lack of intent. It would be entirely different if,
as in R. v. Appelby*', the Code required the
accused to establish a particular fact. Here the
record need include only any evidence adduced by
the prosecution or defence. The plain meaning of
the words employed by Parliament in s. 306(2)

3 (1972), 8 C.C.C. (2d) 3 (Alta. S.C.A.D.).
(1974), 22 C.C.C. (2d) 385 (N.S.S.C.A.D.).

3 (1972), 6 C.C.C. (2d) 274 (Ont. C.A.).
36(1975), 25 C.C.C. (2d) 294 (Alta. S.C.A.D.).
3 [1977] 1 W.W.R. 385.
38 (1972), 9 C.C.C. (2d) 526.
3 (1974), 28 C.R.N.S. 256 (Que. C.A.).
40(1978), 6 Alta. L.R. 90 (Alta. S.C.A.D.).
"[19721 S.C.R. 303.

ver un doute raisonnable quant A l'intention
coupables.

Un autre courant jurisprudentiel exige visible-
ment non seulement une preuve contraire mais une
preuve pricise et directe pour r6futer la pr6somp-
tion (voir R. v. Gaetz33 ; R. v. Falkenham 34). D'au-
tres affaires font simplement 6tat d'un .fardeau,
qui pise sur l'accus6 (voir R. v. Kalan, pr6cit6; R.
v. Achilles and Kamperogianis5 ); ou disent que
l'accus6 doit prouver un fait pour r6futer la pr&-
somption (voir Regina v. Ryckman36, le juge
McDermid, A la p. 296); ou 6voquent le fait qu'un
fardeau incombe A l'accus6 (voir R. v. Noble,
pr6cit6); ou notent que l'accus6 doit 6tablir une
[TRADUCTION] upossibilit6 raisonnable. que le fait
prouv6 par la pr6somption ne soit pas tel (voir R.
v. Warnock 3); ou parlent du [TRADUCTION]
apoids, de la preuve qui, en droit, peut constituer
une apreuve contraire8 (voir Regina v. Morse, pr6-
cit6); ou obligent l'accus6 A pr6senter une preuve
[TRADUCTION] asuffisante pour 6carter la pr6-
somptionD (voir R. v. Oliver38 ); ou supposent que
I'accus6 doit soumettre cune preuve probante A
l'effet contraire*, (voir Regina v. Di Serio39); ou
laissent A entendre que [TRADUCTION] ala preuve
pr6sent6e en d6fense pour r6futer la pr6somption
16gale . . . doit etre 6valu6e en fonction de son effet
sur la pr6somptionp, (voir R. v. Reeves40), le juge
Clement, A la p. 95.

Les arr6ts R. v. Cairns, pr6cit6, et R. v. Deitz,
pr6cit6, vont, A mon avis, A l'encontre de la formu-
lation du Code. Je ne vois pas comment I'expres-
sion itoute preuve contraire, peut 8tre interpr6t6e
de fagon A obliger l'accus6 A 6tablir, en regard de
toute la preuve, I'absence d'intention. Il en serait
tout autrement si, comme dans l'arrt R. c.
Appelby", I'accus6 6tait tenu par le Code d'9tablir
un fait particulier. Ici, il suffit de trouver au
dossier toute preuve pr6sent6e par la poursuite ou
la d6fense. Le sens courant des mots utilisbs par le

33(1972), 8 C.C.C. (2d) 3 (Alta. S.C.A.D.).
34 (1974), 22 C.C.C. (2d) 385 (N.S.S.C.A.D.).
3 (1972), 6 C.C.C. (2d) 274 (Ont. C.A.).
36 (1975), 25 C.C.C. (2d) 294 (Alta. S.C.A.D.).
3 [1977] 1 W.W.R. 385.
38(1972), 9 C.C.C. (2d) 526.
39(1974), 28 C.R.N.S. 256 (Cour d'appel du Qu6bec).
4(1978), 6 Alta. L.R. 90 (Alta. S.C.A.D.).
"[1972] R.C.S. 303.
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leads me to reject any notion that the accused
must rebut the presumption in s. 306 by adducing
evidence to the contrary demonstrating beyond a
reasonable doubt, or on the balance of probabili-
ties his lack of intent, or that the accused must
make out a prima facie case that he had no such
intent. Other cases dealing with these statutory
presumptions and their reversal are gathered to-
gether in McWilliams, Canadian Criminal Evi-
dence (1974) at pp. 401-2 where the learned
author seems to conclude that the only 'burden' on
the accused is to adduce 'some' evidence to the
contrary.

Yet the plain meaning of the phrase "any evi-
dence" denies the validity of the suggestion that
the Code imposes an onus of proof or burden of
proof on the accused. Once the trial judge deter-
mines that the evidence is admissible and relevant
to the issue of intent, and the trier of fact does not
reject the evidence, there is evidence to the con-
trary within the meaning of s. 306(2). There is no
further standard to be met. In my respectful view,
s. 306(2) and like sections of the Code create no
onus or burden on the accused to 'rebut' a pre-
sumption of intent or to adduce evidence to show
lack of intent 'beyond a reasonable doubt' or on
the balance of probabilities or otherwise. The
accused by the subsection has the right and is
given the opportunity to introduce evidence on the
issue of intent and such evidence, if believed or
accepted by the trier of fact whether or not by
itself such evidence is sufficient to determine the
issue of intent, is sufficient for the limited purpose
of repelling the operation of subs. (2) because it
necessarily means that the accused has met the
presumption. The Crown must then prove the
charge including the element of intent against the
accused as though subs. (2) did not exist. Only in
that sense of the term does the accused have a
burden under the subsection.

On the facts and in the circumstances of this
proceeding, the appeal must be allowed. The evi-
dence advanced by the accused on the issue of his
intent was considered and disbelieved by the trial
judge in his role as the trier of fact. Therefore on
the issue of intent there was no evidence to the
contrary and the presumption applied not because

Parlement au par. 306(2) m'ambne A rejeter l'id6e
que l'accus6 doit r6futer la pr6somption de I'art.
306 en pr6sentant une preuve contraire 6tablissant
au-delA de tout doute raisonnable ou selon la
pr6pond6rance des probabilit6s l'absence d'inten-
tion ou que l'accus6 doit faire la preuve prima
facie qu'il n'avait pas cette intention. D'autres
d6cisions relatives A ces pr6somptions 16gales ont
6t6 rassembl6es par McWilliams dans Canadian
Criminal Evidence (1974) aux pp. 401 et 402 oat le
savant auteur semble conclure que le seul afar-
deau, qui incombe A l'accus6 est de pr6senter une
ecertaine* preuve contraire.

En fait, le sens ordinaire de l'expression atoute
preuve, s'oppose A l'id6e que le Code impose A
l'accus6 le fardeau ou la charge de la preuve. Une
fois que le juge du procks d6cide que la preuve est
recevable et pertinente sur la question de l'inten-
tion et que le juge du fond ne la rejette pas, il y a
preuve contraire au sens du par. 306(2). II n'y a
pas d'autre critbre A respecter. A mon avis, le par.
306(2) et les articles semblables du Code n'impo-
sent pas A l'accus6 le fardeau ou la charge de
arepousser, une pr6somption d'intention ou de pr6-
senter une preuve pour 6tablir l'absence d'intention
,au-delA de tout doute raisonnable, ou selon la
pr6pond~rance des probabilit6s ou autrement. Le
paragraphe confire A l'accus6 le droit et la possibi-
lit6 de pr6senter une preuve sur la question de
l'intention et cette preuve, s'il y est ajout6 foi ou si
elle est accept6e par le juge du fond, m~me si elle
n'est pas en soi suffisante pour trancher la question
de l'intention, suffit A empicher l'application du
par. (2) parce qu'il s'ensuit n6cessairement que
l'accus6 a repouss6 la pr6somption. Le ministbre
public doit donc prouver l'accusation, y compris
l'intention de l'accush, comme si le par. (2) n'exis-
tait pas. Ce ri'est que dans ce sens que l'accus6 a le
fardeau de la preuve en vertu du paragraphe.

Compte tenu des faits et des circonstances de
cette affaire, le pourvoi doit 8tre accueilli. Le juge
du procks, en sa qualit6 de juge du fond, a examin6
la preuve pr6sent6e par l'accus6 sur la question de
l'intention et n'y a pas ajout6 foi. Aucune preuve
contraire n'a donc 6t6 faite sur la question de
l'intention et la pr6somption s'applique, non pas
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the accused failed to prove his lack of intent to
commit an indictable offence on the premises
'beyond a reasonable doubt', or to a balance of
probabilities or by a prima facie case, but because
the record contained no evidence on the issue of
intent 'to the contrary'.

The Crown before this Court asked that the
"Judgment of the Court of Appeal of British
Columbia be set aside". This request is ambiguous
and would leave the underlying disposition of
acquittal untouched. It follows that the learned
trial judge unburdened by authorities which he
properly interpreted as requiring him in the cir-
cumstances to proceed without regard to the pre-
sumption of intent, would have been required to
convict the accused, all elements of the offence
having been proved. In my view of the law thereon,

(a) the appeal should be allowed, the disposi-
tions below set aside, and pursuant to s.
613(4)(b)(ii) of the Criminal Code, a conviction
entered; and

(b) this proceeding should be remitted to the
court of first instance for determination and
imposition of the appropriate sentence.

The judgment of Martland, Ritchie, Pigeon,
Dickson, Beetz and Pratte JJ. was delivered by

PIGEON J.-I have had the advantage of read-
ing the reasons written by Estey J. in this case. He
has fully stated the facts and I will not repeat
them. I agree with his conclusion that evidence
disbelieved by the trier of fact is not "evidence to
the contrary" within the meaning of subs. (2)(a)
of s. 306 of the Criminal Code, as Rinfret C.J.
said in Ungaro v. The King42, at p. 431: "If the
trial judge does not believe the accused the result
is that no explanation at all is left, . . ." (emphasis
added). However, because I do not reach this
conclusion on the same view of the effect of the
relevant provisions of the Criminal Code as my
learned brother, I find it necessary to set down my
own reasons in full.

42 [1950] S.C.R. 430.

parce que l'accusE n'a pas r6ussi A 6tablir I'absence
d'intention de commettre un acte criminel sur les
lieux aau-delA de tout doute raisonnables ou selon
la pr6pond6rance des probabilit6s ou par preuve
prima facie, mais parce que le dossier ne contient
aucune preuve acontraire* sur la question de
l'intention.

Devant cette Cour, le ministire public a
demand6 que le jugement de la Cour d'appel de la
Colombie-Britannique soit infirm6. Cette demande
est ambigue et laisserait sans solution la question
de l'acquittement. II est clair que le savant juge de
premiere instance, affranchi de la jurisprudence
qu'il a correctement interpr6tbe et qui l'obligeait
dans les circonstances A ne pas tenir compte de la
pr6sornption d'intention, aurait condamn6 l'accus6
puisque tous les 616ments de l'infraction avaient
6t6 prouv6s. A mon avis, le droit exige que:

a) le pourvoi soit accueilli, les jugements des
tribunaux d'instance inf6rieure soient infirm6s
et, conform6ment au sous-al. 613(4)b)(ii) du
Code criminel, I'accus6 soit d6clar6 coupable; et
que

b) l'affaire soit renvoy6e au tribunal de pre-
mibre instance pour qu'il fixe et impose la sen-
tence appropri6e.

Le jugement des juges Martland, Ritchie,
Pigeon, Dickson, Beetz et Pratte a 6t6 rendu par

LE JUGE PIGEON-J'ai eu l'avantage de lire les
motifs de mon collogue le juge Estey. II a expos6
les faits et je ne les reprendrai pas. J'estime comme
lui qu'un t6moignage auquel le juge du fond
n'ajoute pas foi ne constitue pas une 4preuve con-
traire, au sens de l'al. 306(2)a) du Code criminel.
Comme l'a dit le juge en chef Rinfret dans Ungaro
c. Le Roi 42, A la p. 431: [TRADUCTION] .Si le juge
du prochs ne croit pas l'accus6, il ne reste aucune
explication, .. ., (c'est moi qui souligne). Cepen-
dant puisque ma conclusion ne repose pas sur la
meme interpr6tation des dispositions pertinentes
du Code criminel, il me parait n6cessaire d'exposer
mes propres motifs.

42 [19501 R.C.S. 430.
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Prior to the enactment of the Criminal Law
Amendment Act, 1968-69 (17-18 Eliz. II, c. 38)
subs. (2)(a) of s. 306 of the Code (then being s.
292) read:
(2) For the purposes of proceedings under this section,
evidence that an accused

(a) broke and entered a place is prima facie evidence
that he broke and entered with intent to commit an
indictable offence therein;

The change effected by subs. 92(2) of the
Amendment Act in fifteen sections of the Code,
including s. 306 (then known as s. 292), consisted
in substituting for the words "is prima facie evi-
dence", the words "is, in the absence of any evi-
dence to the contrary, proof". Subsection 92(1)
amended five other sections by substituting the
single word "evidence" for the words "prima facie
evidence". The five sections so amended all pro-
vide that some document is evidence. I find it clear
that the words prima facie were thus deleted
because they had just been made unnecessary by
subs. 24(1) of the Interpretation Act of 1967 (16
Eliz. II, c. 7, now R.S.C. 1970, c. 1-23):

24. (1) Where an enactment provides that a docu-
ment is evidence of a fact without anything in the
context to indicate that the document is conclusive
evidence, then, in any judicial proceedings, the docu-
ment is admissible in evidence and the fact shall be
deemed to be established in the absence of any evidence
to the contrary.

It will be noted that, in this provision, the
concluding words are exactly the same as those
which subs. 92(2) substituted for prima facie in
the Criminal Code sections dealing with presump-
tions arising from facts rather than with docu-
ments. The only difference in the substituted word-
ing is that because a noun rather than a verb was
needed, the word "proof" was used instead of
"established" in the Interpretation Act. This is
clearly a purely verbal difference of no interpreta-
tive significance. The change in wording effected
by subs. 92(2) is therefore merely the substitution
of an equivalent expression in the English and in
the French languages for the Latin words prima
facie. This equivalent expression is precisely that
which was adopted in s. 24 of the Interpretation
Act to describe the evidentiary value of those

Avant I'adoption de la Loi de 1968-69 modi-
flant le droit pinal, (17-18 Eliz. II, chap. 38) I'al.
306(2)a) du Code (alors l'art. 292) se lisait ainsi:

(2) Aux fins de proc6dures intent6es en vertu du pr6sent
article, la preuve qu'un accus6

a) s'est introduit dans un endroit par effraction, est
une preuve prima facie qu'il s'y est introduit par
effraction, avec l'intention d'y commettre un acte
criminel;

La modification apport6e par le par. 92(2) de la
nouvelle loi A quinze articles du Code, dont l'art.
306 (alors l'art. 292), consiste A remplacer l'ex-
pression aest une preuve prima facie*, par la
phrase: afait preuve, en l'absence de toute preuve
contrairep. Quant au par. 92(1) il modifie cinq
autres articles en remplagant l'expression apreuve
prima faciev par le seul mot spreuvea. Les cinq
articles ainsi modifies d6crtent tous qu'un certain
document constitue une preuve. Il est clair, A mon
avis, que les mots prima facie ont 6t6 ainsi suppri-
m6s parce que le par. 24(1) de la Loi d'interprita-
tion de 1967 (16 Eliz. II, chap. 7, maintenant
S.R.C. 1970, chap. 1-23) venait de les rendre
inutiles:

24. (1) Quand un texte 16gislatif d6clare qu'un docu-
ment constitue la preuve d'un fait sans qu'il y ait, dans
le contexte, une indication que le document est une
preuve concluante, ce dernier est recevable comme
preuve dans toutes proc6dures judiciaires et le fait est
alors r6put6 6tabli en l'absence de toute preuve
contraire.

On notera que les derniers mots de cette disposi-
tion sont exactement ceux que le par. 92(2) met A
la place de prima facie dans les articles du Code
criminel qui traitent d'une pr6somption d6coulant
de faits plut6t que d'un document. La seule diff6-
rence dans la nouvelle formulation vient de ce que
le contexte exige un substantif plut6t qu'un verbe;
on a donc utilis6 le mot Kpreuve* plut6t qu'.6tablis
comme dans la Loi d'interpritation. Il s'agit clai-
rement d'un simple dtail de r6daction sans inci-
dence sur l'interpr6tation. La modification appor-
t6e au texte initial par le par. 92(2) consiste donc
simplement A remplacer les termes latins prima
facie par l'expression 6quivalente en anglais et en
frangais. Cet 6quivalent est pr6cis6ment celui qui a
6t adopt6 A l'art. 24 de la Loi d'interpritation
pour d6crire la valeur probante des documents que
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documents which are generally known as constitut-
ing prima facie evidence.

In the Dictionary of English Law by Earl Jowitt
one reads:

Prima facie evidence, that which, not being inconsist-
ent with the falsity of the hypothesis, nevertheless raises
such a degree of probability in its favour that it must
prevail if believed by the jury unless rebutted or the
contrary proved; conclusive evidence, on the other hand,
is that which excludes or at least tends to exclude, the
possibility of the truth of any other hypothesis than the
one attempted to be established.

In Tremblay v. The Queen' 3 , this Court dealing
with the presumption of fact arising out of the
possession of recently stolen goods, adopted as a
correct statement of its burden on the accused the
following statement from Phipson on Evidence
(10th ed. p. 53);
On charges of stealing or receiving, proof of recent
possession of the stolen property by the accused, if
unexplained or not reasonably explained, or if, though
reasonably explained, the explanation is disbelieved,
raises a presumption of fact, though not of law, that he
is the thief or receiver according to the circumstances;
and upon such unexplained, or not reasonably explained,
possession, or disbelieved explanation, the jury may
(though not must) find him guilty. It is not, however, for
the accused to prove honest dealing with the property,
but for the prosecution to prove the reverse; and if any
explanation be given which the jury think may be true,
though they are not convinced that it is, they must
acquit, for the main burden of proof (i.e. that of estab-
lishing guilt beyond reasonable doubt) rests throughout
upon the prosecution, and in this case will not have been
discharged.

In my view there should be no difference be-
tween the effect of a presumption of fact and of a
presumption of law which is not expressed in such
terms as to require the accused to "establish" or to
"prove" a given fact or excuse as in subs.
237(1)(a) or subs. 247(3). When a presumption of
law is expressed in such terms, it is settled that the
burden on the accused is to prove the fact or
excuse on the preponderance of evidence or on a
balance of probabilities.

Such is not the situation when all the presump-
tion does is to establish a prima facie case. The

4[1969] S.C.R. 43 1.

l'on tient g6n6ralement pour des preuves prima
facie.

Dans le Dictionary of English Law de lord
Jowitt, on peut lire:

[TRADUCTION] Preuve prima facie, preuve qui, tout
en n'6tant pas incompatible avec la fausset6 de l'hypo-
these, apporte n6anmoins un degr6 suffisant de probabi-
lit6 en sa faveur pour pr6valoir si le jury la croit, A moins
qu'elle ne soit r6fut6e ou que le contraire ne soit 6tabli;
d'autre part, une preuve concluante est celle qui exclut,
ou du moins tend A exclure, la possibilit6 que toute
hypoth6se autre que celle qu'on tente d'6tablir soit vraie.

Dans l'arrit Tremblay c. La Reine 41, cette Cour,
ayant A statuer sur la prisomption de fait d6cou-
lant de la possession de biens r6cemment vol6s, a
fait sienne, quant au fardeau qui incombe A l'ac-
cus6, I'6nonc6 suivant tir6 de Phipson on Evidence
(10e 6d., A lap. 53):
[TRADUCTION] Sur une accusation de vol ou de recel, la
preuve de la possession r6cente, par I'accus6, de biens
vol6s, sans excuse ou sans excuse raisonnable, ou avec
une excuse raisonnable A laquelle il n'est pas ajout6 foi,
fait naitre une pr6somption de fait, et non de droit, qu'il
en est le voleur ou le receleur selon les circonstances; si
la possession reste sans explication ou sans explication
raisonnable, ou avec une explication A laquelle il n'est
pas ajout6 foi, le jury peut le trouver coupable mais il
n'est pas tenu de le faire. Ce n'est pas A l'accus6 de
prouver que l'op6ration 6tait honnate mais A la poursuite
de prouver le contraire; si le jury pense que l'explication
donn6e peut 6tre vraie, il doit, m8me s'il n'en est pas
convaincu, acquitter I'accus6 parce que le principal far-
deau de la preuve (c'est-A-dire celui d'6tablir la culpabi-
lit6 au-delA de tout doute raisonnable) incombe A la
poursuite et, en ce cas, elle ne s'en est pas acquitt6e.

A mon avis, on ne doit voir aucune diff6rence
entre l'effet d'une pr6somption de fait et celui
d'une pr6somption de droit qui n'oblige pas expres-
s6ment I'accus6 A <6tablir ou A eprouvers un fait
ou une excuse, comme le font I'al. 237(1)a) et le
par. 247(3). Lorsqu'une pr6somption de droit est
formul6e en ces termes, il est certain qu'il incombe
A l'accus6 de prouver le fait ou l'excuse selon la
pr6pond6rance de la preuve ou des probabilit6s.

Ce n'est pas le cas lorsque la pr6somption ne
constitue qu'une preuve prima facie. Le fardeau de

'3 [1969] R.C.S. 431.
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burden of proof does not shift. The accused does
not have to "establish" a defence or an excuse, all
he has to do is to raise a reasonable doubt. If there
is nothing in the evidence adduced by the Crown
from which a reasonable doubt can arise, then the
accused will necessarily have the burden of adduc-
ing evidence if he is to escape conviction. However,
he will not have the burden of proving his inno-
cence, it will be sufficient if, at the conclusion of
the case on both sides, the trier of fact has a
reasonable doubt. In reasons endorsed by a majori-
ty of the Court in The Queen v. Newton", at p.
411, the following passage from the judgment of
the English Court of Criminal Appeal in R. v.
Spurge 4, at p. 212, a dangerous driving case, was
quoted with approval:

It has been argued by counsel for the Crown that even
if a mechanical defect can operate as defence, yet the
onus of establishing this defence is upon the accused. It
is of course conceded by the Crown that this onus is
discharged if the defence is made out on a balance of
probabilities. In the opinion of this court, the contention
made on behalf of the Crown is unsound, for in cases of
dangerous driving the onus never shifts to the defence.
This does not mean that if the Crown proves that a
motor-car driven by the accused has endangered the
public, the accused could successfully submit at the end
of the case for the prosecution that he had no case to
answer on the ground that the Crown had not negatived
the defence of mechanical defect. The court will consid-
er no such special defence unless and until it is put
forward by the accused. Once, however, it has been put
forward it must be considered with the rest of the
evidence in the case. If the accused's explanation leaves
a real doubt in the mind of the jury, then the accused is
entitled to be acquitted. If the jury rejects the accused's
explanation, the jury should convict.

I can see no reason for applying a different test
when the presumption against the accused is
enacted by Parliament instead of being some pre-
sumption of fact applicable in situations which are
all pretty well defined by a long series of cases,
such as the presumptions arising out of possession
of recently stolen goods or dangerous driving.
Otherwise, it would mean that Parliament cannot
make such presumptions statutory without altering
them.

- [1977] 1 S.C.R. 399.
4 [1961] 2 Q.B. 205.

la preuve n'est pas d6plac6. L'accus6 n'a pas A
s6tablirs une d6fense ou une excuse, il lui suffit de
soulever un doute raisonnable. S'il n'y a rien dans
la preuve pr6sent6e par le -ministbre public qui
puisse soulever un doute raisonnable, il incombe
n6cessairement A l'accus6 de pr6senter une preuve
s'il veut 6viter une condamnation. Toutefois il n'a
pas A prouver son innocence, il suffit qu'A la fin du
procks, le juge du fond ait un doute raisonnable.
Dans les motifs adopt6s par la majorit6 de la Cour
dans La Reine c. Newton", A la p. 411, on cite en
l'approuvant l'extrait suivant de l'arrit de la Cour
d'appel criminelle d'Angleterre, R. v. Spurge4 5 , A
la p. 212, une affaire de conduite dangereuse:

[TRADUCTION] Le substitut a pr6tendu que, s'il est
vrai qu'un difaut m6canique peut constituer une
d6fense, le fardeau de la preuve de ce moyen de d6fense
incombe n6anmoins A l'accus6. II conchde bien entendu
que l'accus6 s'en d6charge en faisant la preuve selon la
pr6pond6rance des probabilit6s. Mais de l'avis de la
Cour, cette pr6tention est mal fond6e car, dans un cas de
conduite dangereuse, le fardeau de la preuve ne se
d6place jamais. Cela ne veut pas dire que si le ministbre
public 6tablit qu'une automobile conduite par l'accus6 a
mis en danger la vie des gens, I'accus6 peut d6clarer A la
fin de la preuve de la poursuite qu'il n'a pas besoin de
pr6senter de d6fense au motif que la preuve offerte n'a
pas exclu toute possibilit6 de d6fense fond6e sur un
d6faut m6canique. La cour ne tiendra compte d'aucune
d6fense sp6ciale de ce genre si l'accus6 ne la pr6sente
pas. Mais quand elle est pr~sent6e, il faut en tenir
compte avec le reste de la preuve. Si l'explication donn6e
par l'accus6 cr6e un veritable doute dans I'esprit du jury,
I'accus6 a droit d'8tre acquitt6. Si le jury rejette l'expli-
cation, il doit rendre un verdict de culpabilit6.

Je ne vois aucune raison d'appliquer un critbre
diff6rent lorsque la pr6somption contre l'accus6 est
une r6gle 6dictie par le Parlement au lieu d'6tre
une pr6somption de fait applicable dans des cas
d6finis par une longue tradition jurisprudentielle,
comme le sont les pr6somptions fond6es sur la
possession de biens r6cemment voles ou sur la
conduite dangereuse. Autrement, cela voudrait
dire que le Parlement ne peut en faire des pr6-
somptions 16gales sans les modifier.

" [19771 1 R.C.S. 399.
4s [1961] 2 Q. B. 205.
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In my view, there are in our criminal law only
three standards of evidence:
1. Proof beyond a reasonable doubt which is the stand-
ard to be met by the Crown against the accused;

2. Proof on a preponderance of the evidence or a bal-
ance of probabilities which is the burden of proof on the
accused when he has to meet a presumption requiring
him to establish or to prove a fact or an excuse;
3. Evidence raising a reasonable doubt which is what is
required to overcome any other presumption of fact or
of law.

Although I strongly believe in adhering to literal
construction and in giving effect to every word of
an enactment, I cannot find any substantial differ-
ence between "evidence to the contrary" and "any
evidence to the contrary". Both expressions are
equally the converse of "no evidence to the con-
trary" and there is no basis for a distinction
depending on the presence or absence of the word
"any". It is important to avoid unnecessary com-
plexities and subtleties in the law of evidence by
undue emphasis on minor differences in the word-
ing of enactments. It would be especially unfortu-
nate if this was the result of amendments intended
to replace two technical Latin words by plain
English or French words.

In Batary v. Attorney General of Saskatch-
ewan4 6, at p. 476, Cartwright J., as he then was,
said speaking for the Court:

If I am right in the view, which I have already
expressed, that in 1870 the accused would not have been
a compellable witness at such an inquest, it would, in my
opinion, require clear words to bring about so complete
a change in the law.

The standard of evidence required for a convic-
tion, including the standard of the evidence
required to overcome a prima facie case against
the accused, is just as basic a principle as the right
of the accused to remain silent. In fact, it may be
considered as a qualification of this principle. The
accused may remain silent but, when there is a
prima facie case against him and he is, as in the
instant case, the only person who can give "evi-
dence to the contrary" his choice really is to face
certain conviction or to offer in testimony what-

- [1965] S.C.R. 465.

A mon avis, notre droit criminel ne connait que
trois normes de preuve:
1. La preuve au-delA de tout doute raisonnable qui est
la norme de ce que le ministbre public doit 6tablir contre
l'accus6;
2. La preuve selon la pr6pond6rance de la preuve ou des
probabilit6s qui est le fardeau qui incombe A l'accus6
lorsqu'il doit faire face A une pr6somption qui l'oblige A
6tablir ou A prouver un fait ou une excuse;
3. La preuve soulevant un doute raisonnable qui est
celle qu'il faut faire pour repousser toute autre pr6somp-
tion de fait ou de droit.

Malgr6 ma forte pr6f6rence pour l'interpr6tation
litt6rale et la ragle qu'il faut donner effet A tous les
mots d'un texte de loi, je ne vois aucune diff6rence
appr6ciable entre les expressions .preuve contraires
et atoute preuve contraires. Toutes deux s'opposent
6galement A (aucune preuve contrairep et rien ne
permet une distinction entre la pr6sence ou l'ab-
sence du mot stoute>. On doit 6viter d'introduire
dans le droit de la preuve des complications et
subtilit6s inutiles en donnant une importance indue
A de minimes diff6rences de r6daction des textes
16gislatifs. Cela serait particulibrement regrettable
dans le cas de modifications destinbes A remplacer
deux termes techniques latins par des mots du
langage usuel en anglais et en frangais.

Dans l'arrat Batary c. Le procureur gindral de
la Saskatchewan4 6 , A la p. 476, le juge Cartwright,
alors juge puin6, a dit au nom de la Cour:

[TRADUCTION] Si j'ai raison de penser, comme je I'ai
d6jA exprim6, qu'en 1870 I'accus6 ne pouvait 6tre con-
traint A t6moigner lors d'une telle enqu8te, il faudrait, A
mon avis, des termes clairs pour effectuer un change-
ment si complet du droit.

La norme de la preuve requise pour une con-
damnation, y compris la norme requise pour ren-
contrer une preuve prima facie contre l'accus6, est
tout aussi fondamentale que le droit de l'accus6 de
garder le silence. En r6alit6, on peut la consid6rer
comme une r6serve apport6e A ce principe. L'ac-
cuse peut garder le silence mais lorsqu'il y a une
preuve prima facie contre lui et qu'il est, comme
en l'esp6ce, la seule personne susceptible de pr6-
senter une spreuve contraires, il doit en fait choisir
entre faire face A une condamnation certaine ou

- [1965] R.C.S. 465.
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ever explanation or excuse may be available to
him.

If the prima facie case is made up by the proof
of facts from which guilt may be inferred by
presumption of fact, the law is clear on the
authorities that, because the case in the end must
be proved beyond a reasonable doubt, it is not
necessary for the accused to establish his inno-
cence, but only to raise a reasonable doubt. This
he may do by giving evidence of an explanation
that may reasonably be true, and it will be suffi-
cient unless he is disbelieved by the trier of fact, in
which case his testimony is no evidence. In any
case, the evidence given by himself or otherwise,
has to be such as will at least raise a reasonable
doubt as to his guilt; if it does not meet this test
the prima facie case remains and conviction will
ensue.

I can find no indication that subs. 92(2) of the
Criminal Law Amendment Act, 1968-69 was
meant to do more than replace those two Latin
words by equivalent English and French phrases.
As there is no such thing as a perfect translation,
various interpretations of the new wording are
possible, but this is far from a clear indication of
the intent of effecting a radical change. On the
contrary, the new words used are, it appears to me,
quite consistent with the preservation of the anteri-
or meaning, bearing in mind that the basic princi-
ple is guilt "beyond a reasonable doubt", so that
unless Parliament has enacted a presumption in
terms which require an accused to "prove" an
excuse he has to do no more than raise a "reason-
able doubt" to escape conviction.

I would dispose of the appeal as proposed by
Estey J.

Appeal allowed.

Solicitors for the appellant: Davis & Co.,
Vancouver.

Solicitors for the respondent: Messner & Co.,
100 Mile House.

t6moigner pour offrir une explication ou une
excuse.

Si la preuve prima facie consiste en celle de faits
dont on peut d6duire par pr6somption de fait la
culpabilit6 de l'accus6, la jurisprudence est claire-
ment A l'effet que, puisqu'en fin de compte la
preuve A charge doit 8tre 6tablie au-deld de tout
doute raisonnable, il n'est pas n6cessaire que l'ac-
cus6 d6montre son innocence, il lui suffit de soule-
ver un doute raisonnable. II peut le faire en offrant
en preuve une explication qui peut raisonnable-
ment 8tre vraie et cela suffit, A moins que le juge
du fond n'y ajoute pas foi, car alors ce t6moignage
ne constitue pas une preuve. De toute fagon, le
t6moignage de l'accus6 ou toute autre preuve doit
au moins soulever un doute raisonnable quant A sa
culpabilit6; sinon, la preuve prima facie demeure
et la condamnation doit 8tre prononc6e.

Rien n'indique que le par. 92(2) de la Loi de
1968-69 modifiant le droit pinal vise A faire plus
que remplacer ces deux mots latins par une expres-
sion 6quivalente en anglais et en frangais. Puis-
qu'aucune traduction n'est parfaite, la nouvelle
formulation est susceptible de diverses interpr6ta-
tions, mais elle est loin de manifester l'intention
d'effectuer un changement radical. Au contraire,
les nouvelles expressions utilis6es sont, A mon avis,
pleinement compatibles avec le maintien du sens
ant6rieur, compte tenu du principe fondamental
que la culpabilit6 doit 8tre 6tablie .au-deld de tout
doute raisonnable*. A moins que le Parlement
n'6dicte une pr6somption en termes qui obligent un
accus6 A aprouveri une excuse, il suffit toujours de
soulever un Kdoute raisonnable> pour 6viter une
condamnation.

Je suis d'avis de disposer du pourvoi de la fagon
propos6e par le juge Estey.

Appel accueilli.

Procureurs de l'appelante: Davis & Co.,
Vancouver.

Procureurs de l'intimi: Messner & Co., 100
Mile House.
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Gilbert Joseph Landry Appellant;

and

Her Majesty The Queen Respondent.

1979: January 25.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law - Accused killing common law wife -
Deceased living with accused and her three children
from a previous common law relationship - Accused
arriving home and finding deceased intoxicated and
with friends including the father of her children -
Accused previously telling father not to visit the chil-
dren - Deceased shot by accused - Defence of drunk-
enness at trial - No error on part of trial judge in
failing to put provocation to jury - Criminal Code, s.
215.

APPEAL from a judgment of the Court of
Appeal for British Columbia', dismissing appel-
lant's appeal from his conviction for murder.
Appeal dismissed.

E. J. Horembala and Miss B. Gegenberg, for the
appellant.

J. E. Hall, for the respondent.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We do not need to hear
you, Mr. Hall. We do not think that the trial judge
erred in failing to put provocation to the jury. The
appeal is accordingly dismissed.

Judgment accordingly.

Solicitors for the appellant: Hogan, Ritchie &
Co., Vancouver.

Solicitors for the respondent: DuMoulin, Black
& Co., Vancouver.

I (1978), 40 C.C.C. (2d) 384.

Gilbert Joseph Landry Appelant;

et

Sa Majest6 La Reine Intimie.

1979: 25 janvier.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit criminel - L'accusi tue sa concubine - La
difunte vivait avec l'accusi et ses trois enfants issus
d'un concubinage antirieur - L'accusi rentre chez lui
et trouve la difunte ivre en compagnie d'amis dont le
pare des enfants - L'accusi avait dit auparavant au
pare de ne pas rendre visite aux enfants - L'accusi tire
sur la difunte - Difense d'ivresse au procds - Le juge
du procds n'a pas commis d'erreur en ne soumettant pas
la question de la provocation au jury - Code criminel,
art. 215.

POURVOI A l'encontre d'un arr8t de la Cour
d'appel de la Colombie-Britannique', qui a rejet6
l'appel interjet6 par l'appelant de sa condamnation
pour meurtre. Pourvoi rejet6.

E. J. Horembala et M" B. Gegenberg, pour
l'appelant.

J. E. Hall, pour l'intim6e.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE EN CHEF-Me Hall, nous n'avons pas
besoin de vous entendre. Nous ne pensons pas que
le juge du procks ait err6 en omettant de soumettre
la question de la provocation au jury. Le pourvoi
est en cons6quence rejet6.

Jugement en consiquence.

Procureurs de I'appelant: Hogan, Ritchie &
Co., Vancouver.

Procureurs de l'intimie: DuMoulin, Black &
Co., Vancouver.

I (1978), 40 C.C.C. (2d) 384.
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Charles Lane Wilson Appellant;

and

Frances Ellen Wilson Respondent.

1979: February 21.

Present: Laskin C.J. and Martland, Ritchie, Pratte and
McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Divorce - Maintenance - Judgment at trial
reversed - New trial ordered - No inconsistency in
findings of trial judge.

APPEAL from a judgment of the Court of
Appeal for Ontario allowing an appeal on the
matter of maintenance from a judgment of Robins
J. at trial. Appeal allowed, judgment at trial
restored.

Eric R. Murray, Q.C., for the appellant.

Alan F. N. Poole, for the respondent.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-Counsel for the respond-
ent in this appeal stated candidly that if the trial
judge did not make inconsistent findings in his
reasons set out on p. 341 of the record, then the
respondent has no case. We are all of the opinion
that there was no inconsistency in what the trial
judge found and, accordingly, the appeal must be
allowed, the judgment of the Ontario Court of
Appeal set aside and the judgment at trial res-
tored. There will be no order as to costs.

Appeal allowed, judgment at trial restored, no
order as to costs.

Solicitors for the appellant: Cassels, Brock,
Toronto.

Solicitor for the respondent: Alan F. N. Poole,
Toronto.

Charles Lane Wilson Appelant;

et

Frances Ellen Wilson Intimie.

1979: 21 f6vrier.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pratte et McIntyre.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Divorce - Pension alimentaire - Jugement de pre-
midre instance infirmi - Nouveau procis ordonni -
Aucune contradiction dans les conclusions du juge de
premidre instance.

POURVOI contre un arrat de la Cour d'appel
de l'Ontario qui a accueilli I'appel du jugement du
juge Robins en premiere instance, sur la question
de la pension alimentaire. Pourvoi accueilli, juge-
ment de premiere instance r6tabli.

Eric R. Murray, c.r., pour I'appelant.

Alan F. N. Poole, pour l'intimbe.

Le jugement de la Cour a 6t6 oralement rendu
par

LE JUGE EN CHEF-L'avocat de l'intim6e en
l'esp6ce a d6clar6 franchement que si le juge du
procks n'a pas fait de conclusions contradictoires
dans ses motifs cites A la p. 341 du dossier, l'inti-
m6e doit alors 8tre d6bout6e. Nous sommes tous
d'avis qu'il n'y a aucune contradiction dans ce que
le juge du procks a conclu et, en cons6quence, le
pourvoi doit 8tre accueilli, l'arrt de la Cour d'ap-
pel de l'Ontario infirm6 et le jugement de premiere
instance r6tabli. Il n'y aura pas d'adjudication de
d6pens.

Pourvoi accueilli, jugement de premidre ins-
tance ritabli, aucune adjudication de dipens.

Procureurs de l'appelant: Cassels, Brock,
Toronto.

Procureur de l'intimde: Alan F. N. Poole,
Toronto.

[1979] 1 R.C.S. 553
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Brian Edmond Aucoin Appellant;

and

Her Majesty The Queen Respondent.

1979: February 22.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Criminal law - Trial - Possession of narcotic -
Failure of trial judge to invite accused to make submis-
sions - Accused deprived of right to full answer and
defence.

APPEAL from a judgment of the Court of
Appeal for Ontario dismissing without written rea-
sons an appeal from a conviction for possession of
marijuana for the purpose of trafficking. Appeal
allowed, conviction quashed and a new trial
directed.

Victor S. Paisley, for the appellant.

A. M. Coomaraswamy, for the respondent.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We are all of the opinion
that the accused, who was not represented by
counsel, was deprived of the right to make full
answer and defence when he was not invited by the
trial judge to make submissions at the close of the
evidence on the issue of possession and was there-
upon found guilty of possession of the narcotic.
Accordingly, the appeal must be allowed, the judg-
ment of the Ontario Court of Appeal set aside and
the conviction quashed, and a new trial is directed.

Appeal allowed, conviction quashed and a new
trial directed.

Solicitor for the appellant: Victor S. Paisley,
Toronto.

Solicitor for the respondent: R. Tassi, Ottawa.

Brian Edmond Aucoin Appelant;

et

Sa Majest6 La Reine Intimbe.

1979: 22 f6vrier.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL DE LONTARIO

Droit criminel - Procds - Possession de stupifiant
- Omission du juge du procds d'inviter I'accusi d faire
sa plaidoirie - Accusi privi du droit d une difense
compidte.

POURVOI contre un arr6t de la Cour d'appel
de l'Ontario qui a rejet6 sans motifs 6crits un appel
d'une d6claration de culpabilit6 pour possession de
marihuana pour en faire le trafic. Pourvoi
accueilli, d6claration de culpabilit6 annul6e et nou-
veau prochs ordonn6.

Victor S. Paisley, pour l'appelant.

A. M. Coomaraswamy, pour l'intim6e.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE EN CHEF-Nous sommes tous d'avis
que l'accus6, qui n'6tait pas repr6sent6 par un
avocat, a 6t6 priv6 du droit de pr6senter une
d6fense compl~te quand le juge du proc~s a omis
de l'inviter A faire sa plaidoirie A l'issue de la
preuve sur la possession et qu'il a alors 6t6 d6clar6
coupable de possession du stup6fiant. Le pourvoi
doit donc 6tre accueilli, I'arrit de la Cour d'appel
de l'Ontario infirm6 et la condamnation annul6e.
Un nouveau procks est ordonn6.

Pourvoi accueilli, diclaration de culpabilitg
annulge et nouveau procds ordonnd.

Procureur de l'appelant: Victor S. Paisley,
Toronto.

Procureur de l'intimbe: R. Tassi, Ottawa.

AUCOIN V. THE QUEEN The Chief Justice554 [1979]11 S.C.R.



[1979] 1 R.C.S. VACHON C. PROC. G~N. (QUEBEC) 555

Sylvie Vachon (Plaintiff) Appellant;

and

Attorney General of the Province of Quebec,
representing Her Majesty the Queen
(Defendant) Respondent.

Maurice Richard (Plaintiff) Appellant;

and

Attorney General of the Province of Quebec,
representing Her Majesty the Queen
(Defendant) Respondent.

1978: December 12; 1978: December 12 (judgment);
1979: January 23 (reasons).

Present: Chief Justice Laskin and Martland, Ritchie,
Spence, Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Civil procedure - Action to have a section of the
Social Aid Regulation declared void - Superintending
and reforming power of the Superior Court - Choice
of plaintiffs remedy - Evocation necessary for staying
order only - Nullity for procedural defect - Social
Aid Regulation, O.C. 5581-75 of Dec. 17, 1975, (1975)
107 O.G. 116455 as am., ss. 3.01 and 3.07(i) - Code of
Civil Procedure, arts. 2, 33, 110, 165, 834, 846, 847,
848.

Each of the two appellants brought an action in the
Superior Court, in accordance with art. 33 C.C.P., to
have declared void para. (i) of s. 3.07 of the Social Aid
Regulation, which provides that aid for the ordinary
needs of an individual capable of working and less than
thirty years of age cannot exceed $85 a month, while s.
3.01 of the same Regulation allows the needs of an
individual at $217 a month ($235 after January 1,
1977). They also prayed that respondent be ordered to
pay the difference between the benefits received and
those they would have received under s. 3.01. The
Superior Court maintained these conclusions, in two
judgments rendered the same day. The Court of Appeal
held that plaintiffs should have proceeded by evocation
under art. 846 C.C.P., and it reversed the judgments of
the Superior Court without ruling on the merits. Hence
the appeal to this Court.

Held: The appeals should be allowed and both cases
returned to the Court of Appeal for a decision on the
merits.

Sylvie Vachon (Demanderesse) Appelante;

et

Le procureur gknbral de la province de
Qubbec reprksentant Sa Majest4 la Reine
(Difendeur) Intimi.

Maurice Richard (Demandeur) Appelant;

et

Le procureur ginkral de la province de
Quebec reprksentant Sa Majest6 la Reine
(Difendeur) Intimi.

1978: 12 d6cembre; 1978: 12 d6cembre (arrat); 1979:
23 janvier (motifs).

Pr6sents: le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Procidure civile - Action en nulliti d'un article du
Rfglement de l'aide sociale - Pouvoir de surveillance
et de riforme de la Cour supirieure - Choix du
recours au demandeur - Evocation nicessaire pour
sursis seulement - Nulliti pour vice de procidure -
Riglement de l'aide sociale, A.C. 5581-75 du 17 dic.
1975, (1975) 107 G.O. 116455 et mod., art. 3.01, 3.07i)
- Code de procidure civile, art. 2, 33, 110, 165, 834,
846, 847, 848.

Chacun des deux appelants a intent6 en Cour sup6-
rieure une action, suivant I'art. 33 C.p.c., pour faire
d6clarer nul l'al. i) de l'art. 3.07 du R~glement de l'aide
sociale qui d6crdte que l'aide pour besoins ordinaires
d'une personne seule apte au travail et de moins de
trente ans ne peut exc6der $85 par mois, alors que l'art.
3.01 du m8me R6glement 6value les besoins d'une per-
sonne seule A $217 par mois ($235 aprds le 1- janvier
1977). Ils demandaient 6galement que l'intim6 leur paie
la difference entre les prestations reques et celles qu'ils
auraient dfi recevoir en vertu de l'art. 3.01. La Cour
suprieure, dans deux jugements rendus le m6me jour, a
fait droit aux deux conclusions. La Cour d'appel a statu6
que les demandeurs auraient dfi proc6der par Evocation
en vertu de l'art. 846 C.p.c. et a infirm6 les jugements de
la Cour sup6rieure sans se prononcer sur le fond. D'oa le
pourvoi A cette Cour.

Arrit: Les pourvois doivent etre accueillis et les deux
affaires renvoy6es A la Cour d'appel pour statuer au
fond.
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By providing in art. 33 C.C.P. that the superintending
and reforming power shall be exercised in such manner
and form as provided by law, the legislator did not close
the door to the ordinary remedy of an action at law.
Article 846 C.C.P. is in permissive, not in mandatory,
form. The litigant who does not need a stay of proceed-
ings or wish to paralyse the administrative process is not
obliged to resort to the procedure of evocation. If he is
merely seeking to have a regulatory provision declared
void, there is nothing to prevent him from proceeding by
action in accordance with the general rule stated in art.
110 C.C.P. The theory of nullity for formal defects,
elaborated in the cases on which the decisions in ques-
tion are based, is contrary to the principles of the Code
of Civil Procedure. The distinction between the action in
nullity and the application for evocation, as it comes
within the procedure by action or the motion for a
declaratory judgment, is not a rule of public order. Even
assuming the authorization of a judge of the Superior
Court to be mandatory for the issuance of a writ, the
judgments maintaining the two actions necessarily cov-
ered this absence of authorization.

Citi de Trois-Rividres v. Bridre, [1974] C.A. 82;
Siminaire St-Frangois de Cap-Rouge v. Yaccarini,
[1973] C.A. 713, not followed; City of Chicoutimi v.
Siminaire de Chicoutimi, [1970] C.A. 413, aff. [1973]
S.C.R. 681; Duquet v. Town of Ste-Agathe, [1977] 2
S.C.R. 1132, followed; Three Rivers Boatman Ltd. v.
Canada Labour Relations Board, [1969] S.C.R. 607;
C.N. v. Trudeau, [1962] S.C.R. 398; Basarsky v. Quin-
lan, [1972] S.C.R. 380; Ladouceur v. Howarth, [1974]
S.C.R. 1111; Witco Chemical v. Oakville, [1975] 1
S.C.R. 273; Leesona v. Consolidated Textile Mills et
al., [1978] 2 S.C.R. 2; Citi de Pont Viau v. Gauthier
Mfg. Ltd., [1978] 2 S.C.R. 516, referred to.

APPEALS against two decisions of the Court of
Appeal, reversing two judgments of the Superior
Court 1. Appeals allowed.

Andri Morissette, for the appellants.

Jean- Yves Bernard and Bernard Flynn, for the
respondent.

The judgment of the Court was delivered by

PIGEON J.-These two appeals, brought by
leave of this Court, are from decisions of the Court

' The judgment in Vachon is published in (1977] C.S. 443.

En 6dictant A l'art. 33 C.p.c. que le droit de surveil-
lance et de r6forme doit 6tre exerc6 en la manibre et
dans la forme prescrites par la loi, le l6gislateur n'a pas
ferm6 la porte au recours ordinaire qui est l'action en
justice. L'article 846 C.p.c. n'est pas une disposition
imp6rative mais facultative. Le justiciable qui n'a pas
besoin d'un sursis ou qui ne veut pas paralyser le proces-
sus administratif n'est pas oblig6 de recourir A la proc&
dure d'6vocation. S'il ne recherche que la d6claration de
nullit6 d'un texte r6glementaire, rien ne l'empache de
proc6der par action en vertu du principe g6n6ral 6nonc6
A l'art. I10 C.p.c. La thborie de la nullit6 pour informa-
lit6, 6labor6e dans la jurisprudence sur laquelle sont
fond6s les arrAts attaqu6s en l'esp6ce, est contraire aux
principes du Code de procidure civile. La distinction
entre l'action en nullit6 et la demande d'6vocation,
comme celle entre la proc6dure par action ou par
requate en jugement d6claratoire, n'est pas d'ordre
public. Meme si l'on devait tenir pour obligatoire l'auto-
risation d'un juge de la Cour supbrieure pour la d6li-
vrance du bref, les jugements qui ont accueilli les deux
demandes ont n6cessairement couvert cette absence
d'autorisation.

ArrAts d6sapprouv6s: Citi de Trois-Rivibres c. Bridre,
[1974] C.A. 82; Siminaire St-Frangois de Cap-Rouge
c. Yaccarini, [1973] C.A. 713; arr8ts suivis: Citi de
Chicoutimi c. Siminaire de Chicoutimi, [19701 C.A.
413, conf. [1973] R.C.S. 681; Duquet c. Ville de Ste-
Agathe, [1977] 2 R.C.S. 1132; arrats mentionn6s: Three
Rivers Boatman Ltd. c. Le Conseil canadien des rela-
tions ouvridres, [1969] R.C.S. 607; C.N. c. Trudeau,
[1962] R.C.S. 398; Basarsky c. Quinlan, [1972] R.C.S.
380; Ladouceur c. Howarth, [ 1974] R.C.S. 1111; Witco
Chemical c. Oakville, [1975] 1 R.C.S. 273; Leesona c.
Consolidated Textile Mills et autre, [1978] 2 R.C.S. 2;
Citi de Pont Viau c. Gauthier Mfg. Ltd., [1978] 2
R.C.S. 516.

POURVOIS contre deux arr8ts de la Cour d'ap-
pel infirmant deux jugements de la Cour superieu-
re'. Pourvois accueillis.

Andri Morissette, pour les appelants.

Jean-Yves Bernard et Bernard Flynn, pour
l'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PIGEON-Ces deux pourvois form6s
avec l'autorisation de la Cour attaquent les arr8ts

I Le jugement dans I'affaire Vachon est publi6 A [1977] C.S.
443.
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of Appeal of the province of Quebec which
reversed the judgments of Jean-Louis P6loquin J.,
of the Superior Court, maintaining appellants'
declaratory actions.

The appellants are single persons who were
allowed social aid in accordance with the Social
Aid Act (Statutes of Quebec 1969, c. 63, as
amended). By s. 3.01 of the Regulation enacted by
Order in Council pursuant to this Act, the ordi-
nary needs of an individual are allowed at $217 a
month up to January 1, 1977 and $235 a month
after that date. However, the social aid granted
each of the appellants was reduced to $85 a month
as a consequence of para. (i) of s. 3.07:

3.07 Aid for ordinary needs shall not exceed:
(i) $85 per month, in the case of an individual cap-
able of working and less than thirty (30) years of age;

By their actions appellants submitted that this
provision is ultra vires, discriminatory and unrea-
sonable; they prayed that it be declared void and
that defendant, the Attorney General of the Prov-
ince of Quebec representing Her Majesty the
Queen, be ordered to pay them the difference
between the benefits they did receive and those
they would have received under s. 3.01, from the
time the action was instituted until judgment was
rendered. These two conclusions were maintained
by judgments of the Superior Court, dated May
25, 1977.

The decision of the Court of Appeal dated
March 20, 1978, by Montgomery, Dub6 and Par6
JJ.A., reversed the judgments of the Superior
Court and dismissed the actions on the following
grounds:

[TRANSLATION] WHEREAS the Social Aid Act, in
ss. 27 to 29 inclusive, lays down a procedure to be
followed for the review of decisions rendered in accord-
ance with that Act;

WHEREAS s. 42 of the Act provides for an appeal to
the Social Affairs Commission from all decisions ren-
dered on an application, even on review;

WHEREAS decisions rendered on an original
application or on review or appeal are at least decisions
of a quasi-judicial nature, affecting the rights of the
person making the application;

de la Cour d'appel de la province de Qu6bec qui
ont infirm6 les jugements du juge Jean-Louis P6lo-
quin de la Cour superieure accueillant les actions
d6claratoires des appelants.

Les deux appelants sont des personnes seules
auxquelles l'aide sociale a 6 accord6e en vertu de
la Loi de l'aide sociale (Lois du Qu6bec 1969, c.
63 et modifications). Par l'art. 3.01 du r~glement
d6cr6t6 par arrt6 en conseil en ex6cution de cette
loi, les besoins ordinaires d'une personne seule
6taient 6valu6s A $217 par mois jusqu'au 1e= janvier
1977 et A $235 par mois depuis cette date. Cepen-
dant, I'aide sociale accord6e A chacun des appe-
lants a 6t r6duite A $85 par mois par suite de l'al.
(i) de l'art. 3.07:
3.07 L'aide pour besoins ordinaires ne peut exc6der:

i) $85 par mois, pour une personne seule apte au
travail et de moins de trente (30) ans;

Par leur action, les appelants soutiennent que
cette disposition est ultra vires, discriminatoire et
d~raisonnable et ils demandent qu'elle soit d6cla-
r6e nulle et qu'il soit ordonn6 au d6fendeur, le
procureur g6n6ral de la province de Quebec repr6-
sentant Sa Majest6 du chef de la province, de leur
payer la diff6rence entre les prestations qu'ils ont
reques et celles qu'ils auraient dfi recevoir en vertu
de l'art. 3.01 depuis l'institution de la demande
jusqu'au jugement A intervenir. Les jugements de
la Cour sup6rieure en date du 25 mai 1977 ont fait
droit A ces deux conclusions.

Les arr8ts de la Cour d'appel en date du 20
mars 1978 rendus par les juges Montgomery,
Dub6 et Par6 ont infirm6 les jugements de la Cour
supbrieure et rejet6 les actions pour les motifs
suivants:

CONSIDLRANT que la Loi de l'Aide Sociale pr6-
voit, A ses articles 27 A 29 inclusivement, la proc6dure A
suivre pour la r6vision des d6cisions rendues en vertu de
cette loi;

CONSIDERANT qu'en vertu de l'article 42 de la loi,
il y a appel devant la Commission des affaires sociales
de toutes d6cisions rendues sur la demande m~me en
r6vision;

CONSIDtRANT que les d6cisions rendues tant sur
la demande originale qu'en r6vision ou en appel sont des
d6cisions A tout le moins quasi-judiciaires affectant les
droits de la personne ayant formul6 la demande;
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WHEREAS accordingly these are decisions rendered
by quasi-judicial tribunals over which the Superior
Court has a right of reform or review in the cases
specified in art. 846 C.C.P.;

WHEREAS art. 33 C.C.P., on which respondent
based its action, authorizes the remedy "in such manner
and form as by law provided";

WHEREAS when a person seeks the review of a
decision rendered by a quasi-judicial tribunal on account
of the nullity of the regulation on which that decision is
based, art. 846(2) C.C.P. must be applied;

WHEREAS this Court has held on several occasions
that a direct action in nullity may no longer be brought
in such cases, since the new Code of Civil Procedure was
proclaimed (Citi de Trois-Rividres v. Bridre, [1974]
C.A. 82; Corporation municipale de St-Ziphirin de
Courval, C.A. No. 09-000477-74, February 10, 1978);

Articles 33, 834, 846, 847 and 848 read as
follows:

33. Excepting the Court of Appeal, the courts within
the jurisdiction of the Legislature of Quebec, and bodies
politic and corporate within the Province are subject to
the superintending and reforming power of the Superior
Court in such manner and form as by law provided, save
in matters declared by law to be of the exclusive compe-
tency of such courts or of any one of the latter, and save
in cases where the jurisdiction resulting from this article
is excluded by some provision of a general or special
law.

834. The recourses provided in this Title can only be
exercised with the previous authorization of a judge of
the Superior Court, obtained upon a motion setting
forth the facts justifying the recourse; the allegations of
the motion must be supported by an affidavit.

846. The Superior Court may, at the demand of one
of the parties, evoke before judgment a case pending
before a court subject to its superintending and reform-
ing power, or revise a judgment already altered by such
court, in the following cases:

2. when the enactment upon which the proceedings
have been based or the judgment rendered is null or of
no effect;

847. The motion seeking authorization to exercise the
recourse provided in this chapter must be served upon
the judge or functionary who was seized of the case, and

CONSIDtRANT qu'il s'agit en cons6quence de d6ci-
sions rendues par des tribunaux quasi-judiciaires sur
lesquels la Cour sup~rieure a droit de contrble ou de
r6vision dans les cas pr6vus A l'article 846 C.p.c.;

CONSIDERANT que larticle 33 C.p.c., sur lequel
I'intim6e avait fond6 son action, autorisait le recours 'en
la manibre et dans la forme prescrite par la loit;

CONSIDERANT que c'est l'article 846(2) C.p.c. qui
doit recevoir application lorsqu'une personne veut faire
r6viser une d6cision rendue par un tribunal quasi-judi-
ciaire A raison de la nullit6 du r6glement sur lequel est
fond6e cette d6cision;

CONSIDtRANT que cette Cour a jug6, A plusieurs
reprises, que l'action directe en nullit6 ne peut plus 8tre
intent6e en l'occurrence depuis la promulgation du nou-
veau Code de proc6dure civile (Cit6 de Trois-Rivibres vs
Bribre, [1974] C.A. 82; Corporation municipale de St-
Z6phirin de Courval, C.A. no 09-000477-74, 10 f6vrier
1978);

Les articles 33, 834, 846, 847 et 848 se lisent
comme suit:

33. A l'exception de la Cour d'appel, les tribunaux
relevant de la comp6tence de la Lgislature de Qubbec,
ainsi que les corps politiques et les corporations dans la
province, sont soumis au droit de surveillance et de
r6forme de la Cour supbrieure, en la manidre et dans la
forme prescrites par la loi, sauf dans les matiares que la
loi d6clare etre du ressort exclusif de ces tribunaux, ou
de l'un quelconque de ceux-ci, et sauf dans les cas oii la
juridiction d6coulant du pr6sent article est exclue par
quelque disposition d'une loi g6n6rale ou particulire.

834. Les recours pr6vus au pr6sent Titre ne peuvent
8tre exerc6s qu'avec l'autorisation pr6alable d'un juge de
la Cour sup6rieure, obtenue sur requate 6nongant les
faits qui y donnent ouverture, et dont les all6gations
doivent 8tre appuy6es d'un affidavit.

846. La Cour sup6rieure peut, A la demande d'une
partie, 6voquer avant jugement une affaire pendante,
devant un tribunal soumis A son pouvoir de surveillance
ou de contr6le, ou reviser le jugement d6jA rendu par tel
tribunal:

2. lorsque le rbglement sur lequel la poursuite a 6t6
form6e ou le jugement rendu est nul ou sans effet;

847. La requate demandant I'autorisation d'exercer le
recours pr6vu au pr6sent chapitre doit 8tre signifi6e au
juge ou au fonctionnaire qui a 6t6 saisi de l'affaire, ainsi
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upon the parties, with a notice of the date and place of
presentation.

The judge to whom the motion is presented cannot
authorize the issuance of a writ of summons unless he is
of opinion that the facts alleged justify the conclusions
sought.

848. The writ introductive of suit is addressed to the
opposite party and to the court, judge or functionary,
and it orders the suspension of all proceedings and the
transmission to the office of the Superior Court, within
the delay fixed, of the record in the case and all the
exhibits connected therewith.

The first case mentioned in the last quoted
paragraph of the judgment of the Court of Appeal
rests primarily on the earlier judgment of the same
Court in Siminaire St-Frangois de Cap-Rouge v.
Yaccarini 2; Turgeon J.A. quotes the final para-
graph of the majority reasons by Casey J.A.,
embodying the grounds of the decision:

At one time one might have argued that the question
of procedure-the use of the direct action rather than
evocation-is a matter of little importance. Today that
position is untenable. The introduction of the control
provided by art. 847 C.P. coupled with art. 850 C.P. and
sec. 122 of the Labour Code, clearly discloses the inten-
tion that matters that necessarily obstruct the adminis-
trative process should be disposed of as speedily as
possible. This leaves no choice. Before one may ask the
Superior Court to intervene one must convince a judge
of that court that "the facts alleged justify the conclu-
sions sought". Since this permission was neither
obtained nor sought the case comes within art. 165 C.P.
and, in my opinion, the action was properly dismissed.

With respect to art. 195, I beg to quote it in full
without more:
165. The defendant may ask for dismissal of the action
if:

1. There is lis pendens or res judicata;
2. One of the parties is incapable or has not the neces-
sary capacity;
3. The plaintiff has clearly no interest in the suit;
4. The suit is unfounded in law, even if the facts alleged
are true.

Obstruction of the administrative process is not
involved in the case at bar: appellants' application

2 [1973] C.A. 713.

qu'aux parties, avec avis de la date et du lieu oil elle sera
pr6sent6e.

Le juge A qui la requ8te est pr6sent6e ne peut autori-
ser la d6livrance du bref d'assignation que s'il est d'avis
que les faits all6gu6s justifient les conclusions recher-
ch6es.

848. Le bref introductif d'instance est adress6 A la
partie adverse, ainsi qu'au tribunal, au juge ou au
fonctionnaire, A qui il enjoint de suspendre toute proc6-
dure et de transmettre au greffe de la Cour sup6rieure,
dans le d6lai imparti, le dossier de l'affaire et toutes les
pi6ces qui s'y rapportent.

Le premier arrit mentionn6 au dernier consid6-
rant du jugement de la Cour d'appel est fond6
principalement sur la d6cision ant~rieure rendue
par la meme cour dans Siminaire St-Frangois de
Cap-Rouge c. Yaccarini2 , le juge Turgeon y cite le
dernier alin6a des motifs majoritaires du juge
Casey, qui en contient l'essentiel:

[TRADUCTION] A une certaine 6poque, on aurait pu
pr6tendre que la question de proc6dure-le recours A
l'action directe plut6t qu'A l'6vocation-avait peu d'im-
portance. Ce n'est plus possible aujourd'hui. L'introduc-
tion du pouvoir de contr6le pr6vu A l'art. 847 C.p.c.
conjugu6 A l'art. 850 C.p.c. et A l'art. 122 du Code du
travail indique clairement l'intention que les questions
qui retardent le processus administratif soient tranch6es
le plus rapidement possible. Ceci ne laisse aucun choix.
Avant de demander l'intervention de la Cour supbrieure,
il faut convaincre un juge de cette cour que ales faits
all6gu6s justifient les conclusions recherch6es*. Puis-
qu'on n'a ni obtenu, ni cherch6 A obtenir cette autorisa-
tion, la cause tombe sous le coup de l'art. 165 C.p.c. et A
mon avis, I'action a 6t6 rejet6e A juste titre.

Quant A l'art. 165 on me permettra de me
borner A en citer le texte:
165. Le d6fendeur peut opposer l'irrecevabilit6 de la
demande et conclure A son rejet:
1. S'il y a litispendance ou chose jug6e;
2. Si l'une ou l'autre des parties est incapable ou n'a pas
qualit6;
3. Si le demandeur n'a manifestement pas d'int6rat;
4. Si la demande n'est pas fond6e en droit, suppos6
m6me que les faits all6gu6s soient vrais.

Pour ce qui est de l'obstruction du processus
administratif, cela ne se pr6sente pas en l'occur-

2 [1973] C.A. 713.
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in no way seeks to prevent the authorities from
keeping on deciding applications for social aid in
accordance with the regulations and making pay-
ments accordingly.

In my view Rivard J., dissenting in Yaccarini (at
p. 718), correctly said, after quoting from the
judgment of this Court in Three Rivers Boatman
Ltd. v. Canada Labour Relations Board3;

[TRANSLATION] It must be held, therefore, that art.
33 C.C.P. did not create this superintending and reform-
ing jurisdiction.

By providing that the superintending and reforming
power shall be exercised in such manner and form as
provided by law and laying down in Art. 834 of the same
Code the procedure for the exercise of some extraordi-
nary remedies, did the legislator close the door to the
ordinary remedy of the action in nullity? I am unable to
share this opinion.

It should be noted that art. 846 C.C.P is in
permissive, not in mandatory, form. This was
accepted by the Court of Appeal in a unanimous
decision affirmed in this Court, City of Chicoutimi
v. Siminaire de Chicoutimi4, Montgomery J. A.
said, (at p. 415):
... Even if evocation should be an appropriate remedy,
this would not in itself establish that there is no other
remedy; I find nothing in the code to suggest that such
an exception may not be taken before the Provincial
Court.

Of course, the litigant who needs a stay of
proceedings or who wishes to paralyze the
administrative process, is in a way obliged to resort
to evocation under art. 846. However, if he is
merely seeking to have a regulatory provision
declared void, how is he prevented from proceed-
ing by action in accordance with the general rule:

110. Unless otherwise provided, every action is
instituted by a writ of summons in the name of the
Sovereign.

Assuming that, without resorting to evocation,
plaintiffs are entitled to no more than their conclu-
sions in nullity, on what basis are they denied these

[1969] S.C.R. 607.
[1970] C.A. 413, aff' d. [1973] S.C.R. 681.

rence: la demande formbe par les appelants n'a
aucunement pour objet d'emp~cher les fonction-
naires de continuer A statuer sur les demandes
d'aide sociale suivant le texte des r~glements et A
faire des paiements en cons6quence.

A mon avis, c'est A bon droit que, dans l'affaire
Yaccarini, le juge Rivard dissident, dit (A la p.
718), apr~s avoir cit6 un passage du jugement de
cette Cour dans Three Rivers Boatman Ltd. c. Le
Conseil canadien des relations ouvridres 3:

II faut donc affirmer que l'article 33 C.P. n'a pas cr66
cette juridiction de contr6le et de surveillance.

En stipulant que ce droit de surveillance et de r6forme
doit 8tre exerc6 en la manibre et dans la forme prescrite
par la loi et l'article 834 du meme code prescrivant la
proc6dure concernant certains recours extraordinaires,
le l6gislateur a-t-il ferm6 la porte au recours ordinaire
qui est I'action en annulation? Je ne crois pas pouvoir
concourir dans cette opinion.

II faut bien observer que l'art. 846 C.p.c. n'est
pas une disposition imp6rative mais facultative, la
Cour d'appel l'a reconnu dans un arrat unanime
confirm6 par cette Cour, La Citi de Chicoutimi c.
Siminaire de Chicoutimi4 oia le juge Montgomery
dit A la p. 415:
[TRADUCTION] ... M~me si l'6vocation est le recours
appropri6, cela ne signifie pas n6cessairement qu'il
n'existe aucun autre recours; rien au Code ne dit que
cette exception ne peut 8tre soulev6e devant la Cour
provinciale.

Evidemment le justiciable qui a besoin d'un
sursis, celui qui veut paralyser le processus admi-
nistratif, se trouve en quelque sorte oblig6 de
recourir A la proc6dure d'6vocation pr6vue A l'art.
846. Mais si un justiciable ne recherche que la
d6claration de la nullit6 d'un texte r6glementaire,
qu'est-ce qui l'empiche de proc6der par action en
vertu du principe g6n6ral:

110. A moins qu'il n'en soit autrement prescrit, une
action commence par un bref d'assignation au nom du
Souverain.

En supposant que les demandeurs n'aient pas
droit d'obtenir plus que leurs conclusions en nullit6
sans recourir A l'vocation, de quel droit les leur

[1969] R.C.S. 607.
'[1970] C.A. 413, conf. [1973] R.C.S. 681.
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conclusions because other conclusions have been
joined thereto?

In my view, the theory of nullity for some
formal defects, elaborated in the cases on which
the decisions in question are based, is contrary to
the principles of the present Code of Civil Proce-
dure. It is quite true that art. 834 prohibits evoca-
tion and certain other remedies without prior
authorization, but nowhere does the Code prohibit
a declaratory action or a motion for a declaratory
judgment in respect of claims that may be urged
by an extraordinary remedy contemplated in this
article. The Code has abolished the exceptions to
the form which at least involved the rule that
irregularities were waived by failure to take advan-
tage of them within very short time limits (art. 176
of the 1897 Code). Under the cases on which the
decisions now in question are based, however, any
error in the choice of remedy results in a nullity
which can be pleaded at any time, even on appeal.
In the instant cases it does not appear that the
point on which the decisions are based was in any
way raised at first instance. In Duquet v. The
Town of Ste-Agathe5, a unanimous decision of
this Court held on the question of procedure (at p.
1142) that:

(1) in order to decide whether a case can be dealt with
by a motion for declaratory judgment, the Court is not
required to determine if the motion is preventive or
curative, but merely whether it comes within the terms
of art. 453;

(2) as the distinction is not a rule of public order, any
party who wishes to complain that an action should have
been instituted must do so when the motion is presented,
and he shall be considered to have waived this objection
if he files a contestation in writing.

In my view, the same general principles must be
applied when the question is whether the appropri-
ate procedure is an ordinary action or an applica-
tion for evocation. The only consequence of resort-
ing to an action or to a motion for a declaration
rather than to an application for evocation in a
case coming within art. 846 C.C.P., is that the
plaintiff does not obtain a staying order. Nothing

[1977] 2 S.C.R. 1132.

refuse-t-on parce qu'ils y ont joint d'autres
conclusions?

A mon avis rien n'est plus contraire aux princi-
pes du Code de procidure civile actuel, que la
th~orie de la nullit6 pour informalit6, 61abor6e
dans la jurisprudence sur laquelle sont fond6s les
arrats attaqu6s devant nous. Il est bien vrai que
l'art. 834 d6fend d'exercer l'6vocation et certains
autres recours sans autorisation pr6alable, mais
nulle part le Code ne dfend de recourir A l'action
d6claratoire ou A la requ~te en jugement d6clara-
toire pour faire valoir des droits susceptibles de
faire l'objet d'un recours extraordinaire vis6 A cet
article. Le Code a aboli l'exception A la forme qui
6tait au moins assortie de la disposition portant
que les irr6gularit6s 6taient couvertes par le d6faut
de les invoquer dans les trbs courts d6lais fix6s
(art. 176 Code de 1897). Mais selon la jurispru-
dence sur laquelle les pr6sents arr~ts sont fond6s,
I'erreur dans le choix du recours donne lieu A une
nullit6 qui peut 6tre invoqu6e en tout temps, mime
en appel. Ici, il n'appert pas que le moyen sur
lequel les arrats sont fond6s ait 6t de quelque
manibre soulev6 en premiere instance. Dans
Duquet c. La ville de Ste-AgatheI l'arret unanime
de cette Cour d6clare sur la question de proc6dure
(A la p. 1142):

1) pour d6cider si le cas peut faire l'objet d'une requate
en jugement d6claratoire, il n'y a pas lieu de rechercher
si la demande est pr6ventive ou curative, on doit s'arr6-
ter seulement A consid6rer si elle entre dans le cadre de
l'art. 453;

2) la distinction n'6tant pas d'ordre public, celui qui
veut se plaindre de ce qu'on aurait dfi proc6der par
action doit le faire dds la pr6sentation de la requete et il
faut le consid6rer comme y ayant renonc6 s'il conteste
par 6crit.

II faut, je crois, appliquer les mimes principes
directeurs lorsque la question est de savoir si la
proc6dure appropri6e est une action ordinaire ou
une demande d'6vocation. A mon avis, la seule
cons6quence du recours A une action ou A une
requate plut6t qu'A une demande d'6vocation, dans
un cas vis6 par l'art. 846 C.p.c., c'est que le
demandeur n'obtient pas de sursis. Rien dans le

5 [1977] 2 R.C.S. 1132.
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in the Code provides for any other consequence; on
the contrary, art. 2 states:

2. The rules of procedure in this Code are intended to
render effective the substantive law and to ensure that it
is carried out; and failing a provision to the contrary,
failure to observe the rules which are not of public order
can only affect a proceeding if the defect has not been
remedied when it was possible to do so. . . .

In one of the first pages of the report of the
Commissioners who prepared the present Code,
which was adopted without any major amendment,
one reads concerning the general principles of this
Code:
... Of course no one can deny that certain formalities
are necessary in order to avoid leaving the administra-
tion of justice to the whim of pleaders or to the arbitrary
ruling of the judge, to ensure the frank discussion of the
issue in dispute, without the danger of being taken by
surprise by one's adversary. But these formalities must
be reduced to those necessary for achieving the purposes
which are their justification. Otherwise they may even
jeopardize the very rights which the procedure is
designed to safeguard, and risk making the road to
justice a veritable labyrinth.

The same report states with regard to art. 33:

This provision is designed to do away with the restric-
tions which have been applied to the fundamental rule of
Article 50 C.P. It seems more than ever necessary to
give back to the Superior Court its traditional superin-
tending and reforming power.

Article 846 cannot, therefore, be viewed as a
provision creating the remedy in question which
might be subject to the English rule that an enact-
ment which creates a remedy that does not exist at
common law, and also specifies a procedure for its
exercise, excludes by implication any other proce-
dure or jurisdiction (see C.N.R. v. Trudeau6). The
superintending and reforming power over adminis-
trative bodies is, on the contrary, inherent in the
Superior Court. Before the Federal Court Act
provided otherwise, it applied to federal adminis-
trative bodies like any others, as this Court held in
Three Rivers Boatman Ltd. v. Canada Labour
Relations Board (supra).

6 [1962] S.C.R. 398.

texte du Code ne permet de tirer une autre cons6-
quence, au contraire, I'art. 2 dit:

2. Les r6gles de proc6dure 6dict6es par ce code sont
destinbes A faire apparaitre le droit et en assurer la
sanction; et A moins d'une disposition contraire, l'inob-
servation de celles qui ne sont pas d'ordre public ne
pourra affecter le sort d'une demande que s'il n'y a pas
6t6 rem6di6 alors qu'il 6tait possible de le faire....

Quant aux principes g6nbraux qui ont inspir6 le
Code actuel, on lit vers le d6but du rapport des
Commissaires qui en ont r6dig6 le projet adopt6
sans modification notable:

... Sans doute, des formalit6s sont n6cessaires, et pour
empacher que l'administration de la justice ne soit lais-
s6e A la fantaisie des plaideurs ou A l'arbitraire du juge,
et pour assurer aux parties un d6bat loyal, A l'abri des
surprises de l'adversaire. Mais encore faut-il que ces
formalitbs soient limit6es A celles qui sont n6cessaires
pour que soient atteintes les fins qui les justifient; autre-
ment, le formalisme pourrait compromettre les droits
mimes que la proc6dure a pour mission de sauvegarder,
et il risquerait de faire du chemin de la justice un
v6ritable labyrinthe. ...

Au sujet de l'art. 33, on lit dans ce m6ie
rapport:

Cette disposition vise A faire disparaitre les restric-
tions qui ont 6t6 apport6es A la r6gle fondamentale de
l'article 50 C.P. 11 semble plus que jamais n6cessaire de
redonner A la Cour supbrieure son traditionnel pouvoir
de surveillance et de contr6le.

On ne peut donc pas tenir l'art. 846 pour une
disposition cr6atrice du recours dont il s'agit et A
laquelle il pourrait y avoir lieu d'appliquer la r6gle
anglaise selon laquelle un texte qui cr6e un recours
qui n'existe pas de droit commun et en fixe 6gale-
ment le mode d'exercice, exclut implicitement
toute autre proc6dure ou juridiction (v.g. C.N.R. c.
Trudeau6). Le droit de surveillance et de contrble
des organismes administratifs est au contraire un
pouvoir inh~rent de la Cour sup~rieure. Avant que
la Loi sur la Cour fidirale en ordonne autrement
il s'appliquait aux organismes administratifs f6d6-
raux comme aux autres, ainsi que cette Cour l'a
d6cid6 formellement dans Three Rivers Boatman
Ltd. c. Conseil canadien des relations ouvridres
(pr6cit6).

6 [1962] R.C.S. 398.
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Moreover, even assuming the authorization of a
judge of the Superior Court to be mandatory for
the issuance of a writ, it is surely apparent that the
absence of authorization was necessarily covered
by the judgments maintaining the two actions. The
trial judge unquestionaly had the power to author-
ize the writs to be issued. His judgments show that
in his opinion the facts alleged justified the conclu-
sions sought, since he maintained them. It cannot
be suggested that he should have handed down in
each case two judgments, one authorizing the writ
to be issued and the other maintaining the action,
or that there was an absolute nullity, so that it
would have been necessary to start the proceedings
over again and the judge had no power to validate
them.

Except in the case of a nullity enacted by a
specific statutory provision allowing the courts no
power to remedy it, the Supreme Court of Canada
never hesitates to intervene to reverse a decision
which dismisses an action on the merits for a
formal defect. To show how this is regularly done
in cases from the common law provinces as well as
from Quebec, the following examples may be
cited:

Basarsky v. Quinlan 7;

Ladouceur v. Howarth 8;

Witco Chemical v. Oakville9 ;

Leesona v. Consolidated Textile Mills et al. 10;

Pont- Viau v. Gauthier Mfg. II

For these reasons the Chief Justice, after hear-
ing the parties, said for the Court:

We are all of the opinion that appellants followed an
acceptable procedure. The appeals are therefore allowed
with costs for reasons which will be delivered later on.

Appellants then asked the Court to decide the
cases on the merits, but in view of the nature of the

[1972] S.C.R. 380.
8 [1974] S.C.R. 1111.
1 [1975] 1 S.C.R. 273.

10 [1978] 2 S.C.R. 2.
1 [1978] 2 S.C.R. 516.

Au surplus meme si l'on devait tenir pour obli-
gatoire l'autorisation d'un juge de la Cour sup6-
rieure pour la d6livrance du bref, comment pour-
rait-on ne pas voir que cette absence d'autorisation
est n~cessairement couverte par les jugements qui
ont accueilli les deux demandes? Le premier juge
avait 6videmment le pouvoir d'autoriser la deli-
vrance des brefs. Ses jugements d6montrent qu'il
6tait d'avis que les faits all6gu6s justifiaient les
conclusions recherch6es puisqu'il les a accord6es.
On ne saurait pr6tendre qu'il lui aurait fallu
rendre deux jugements: un qui autorise la deli-
vrance du bref, I'autre qui accueille l'action, ni
soutenir qu'il y avait nullit6 absolue, de telle sorte
qu'il aurait fallu recommencer la proc6dure sans
que le juge ait le pouvoir de la valider.

Sauf devant une nullit6 d6cr6te par un texte
l6gislatif formel ne laissant aux tribunaux aucun
pouvoir d'y rem6dier, la Cour supr8me du Canada
n'h6site pas A intervenir pour infirmer un arrt qui
rejette une demande au fond pour vice de forme.
Pour bien montrer comment ce principe est syst6-
matiquement appliqu6 dans les affaires venant des
provinces de common law comme dans celles
venant du Qu6bec, je citerai A titre d'exemples:

Basarsky c. Quinlan';

Ladouceur c. Howarth8;

Witco Chemical c. Oakville9 ;

Leesona c. Consolidated Textile Mills et
autre 10;

Pont- Viau c. Gauthier Mfg."

Telles sont les raisons pour lesquelles aprbs
avoir entendu les parties, le Juge en chef a dit au
nom de la Cour:

Nous sommes d'opinion que la proc6dure suivie par
les appelants est recevable. En cons6quence, les pourvois
sont accueillis avec d6pens pour les motifs qui seront
produits plus tard.

Les appelants ont alors invit6 le tribunal A sta-
tuer sur le fond mais, vu la nature des litiges, la

7 [1972] R.C.S. 380.
8 [1974] R.C.S. 1111.
9 [1975] 1 R.C.S. 273.
10 [1978] 2 R.C.S. 2.
1 [19781 2 R.C.S. 516.
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issues the unanimous conclusion, expressed by the
Chief Justice, was that both cases should be
returned to the Court of Appeal for decision on the
merits.

Appeals allowed with costs.

Solicitor for the appellants: Andri Morissette,
Sherbrooke, Qui.

Solicitors for the respondent: Bilodeau, Flynn
& Roy, Montreal.

conclusion unanime exprim6e par le Juge en chef a
6t6 A l'effet de renvoyer les deux affaires A la Cour
d'appel pour statuer au fond.

Pourvois accueillis avec dipens.

Procureur des appelants Andri Morissette,
Sherbrooke, Que.

Procureurs de l'intimd: Bilodeau, Flynn et Roy,
Montrial.
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The Bank of Montreal (Defendant)
Appellant;

and

The Attorney General of the Province of
Quebec (Plaintiff) Respondent.

1978: March 16; 1978: December 5.

Present: Martland, Ritchie, Spence, Pigeon, Dickson,
Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Bills of exchange - Cheque - Forged endorsement
- Knowledge of forgery - Notice - Period of one
year - Bills of Exchange Act, R.S.C. 1970, c. B-5, s.
49(3), (4).

Crown - Prescription - Prerogatives - Contractu-
al liability - Civil Code, arts. 2215, 2263.

Banks - Banking contract - Obligations of parties
- Customary clauses - Legislative regulation - Civil
Code, arts. 983, 1017, 1024 - Bills of Exchange Act,
R.S.C. 1970, c. B-5, s. 49(3), (4).

Respondent (the government) is claiming from appel-
lant (the bank) the amount of a cheque: the endorse-
ment of the latter had been forged and it had been
debited to the government's account. The government
learned of the existence of the forgery in late 1968 but
did not give the bank notice of it until July 1972, when it
claimed from the latter reimbursement of the amount of
the cheque. When the bank refused, the government
took action to recover it. The bank pleaded essentially
that it was not indebted to the government because the
latter had failed to give notice of the forged endorse-
ment within a year of the time the government learned
of it, in accordance with subss. (3) and (4) of s. 49 of the
Bills of Exchange Act. As for the government, it
invoked the rights and prerogatives of the Crown and
maintained that it was not bound by this section. The
Superior Court and the Court of Appeal considered this
claim to be well-founded and they allowed the govern-
ment's action. Hence the appeal to this Court.

Held: The appeal should be allowed.
The lower courts were wrong to consider this matter

as if the question at issue was as to the extent to which
the Crown was bound by an Act that imposed an
obligation on it or affected its prerogatives. The question
that arises is rather whether the Crown was bound by a
contract to which it gave a valid consent. In the case at
bar, when the government opened a bank account, it
entered into a contract with its banker. In a contract of

La Banque de Montr6al (Difenderesse)
Appelante;

et

Le procureur ginkral de la province de
Qubbec (Demandeur) Intimg.

1978: 16 mars; 1978: 5 d6cembre.

Pr6sents: Les juges Martland, Ritchie, Spence, Pigeon,
Dickson, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Lettres de change - Chdque - Faux endossement
- Connaissance du faux - Avis - Dglai d'un an -
Loi sur les lettres de change, S.R.C. 1970, chap. B-5,
art. 49(3), (4).

Couronne - Prescription - Prdrogatives - Res-
ponsabiliti contractuelle - Code civil, art. 2215, 2263.

Banques - Contrat bancaire - Obligations des par-
ties - Clauses d'usage - Riglementation ligislative
- Code civil, art. 983, 1017, 1024 - Loi sur les lettres
de change, S.R.C. 1970, chap. B-5, art. 49(3), (4).

L'intim6 (le gouvernement) r6clame de l'appelante (la
banque) le montant d'un ch6que dont I'endossement a
6t6 forg6 et qui a 6t6 d6bit6 par la banque au compte du
gouvernement. Le gouvernement a appris l'existence du
faux A la fin de 1968 mais il n'en donne avis A la banque
qu'en juillet 1972 alors qu'il la met en demeure de lui
rembourser le montant du chdque. Devant le refus de
cette dernidre, le gouvernement prend une action en
recouvrement. La banque plaide essentiellement qu'elle
ne doit rien au gouvernement parce que celui-ci ne lui a
pas donn6 avis du faux endossement dans l'ann6e o6 il
en a eu connaissance conform6ment aux par. (3) et (4)
de l'art. 49 de la Loi sur les lettres de change. De son
c6t6, le gouvernement invoque les droits et pr6rogatives
de la Couronne et pr6tend ne pas atre li6 par cet article.
La Cour sup6rieure et la Cour d'appel ont consid6r6
cette pr6tention bien fond6e et elles ont accueilli l'action
du gouvernement. D'o le pourvoi A cette Cour.

Arrit: Le pourvoi doit 6tre accueilli.
Les tribunaux d'instance inf6rieure ont eu tort d'envi-

sager cette affaire comme s'iI s'agissait de d6cider dans
quelle mesure la Couronne est lie par une loi qui lui
imposerait une obligation ou affecterait ses pr6rogatives.
La question qui se pose est plut6t de savoir si la Cou-
ronne est li6e par un contrat qu'elle a valablement
consenti. En l'espce lorsque le gouvernement a ouvert
un compte A la banque, il a pass6 un contrat bancaire
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this type the parties are usually silent as to the contents;
they rely on commercial custom (art. 1017 C.C.) and
the law. By enacting subss. (3) and (4) of s. 49 of the
Bills of Exchange Act, the legislator has regulated
certain aspects of banking contracts. The rule is that a
cheque paid upon a forged endorsement is held to have
been paid in due course unless the client has given notice
within one year after he learns of it. Unless notice is
given, there is no claim. There is thus no question of a
time for prescription. The obligations resulting from
these enactments are binding on the parties and, by
application of art. 1024 C.C., they must be considered as
obligations arising from a contract rather than from the
operation of the law solely. In matters of contractual
liability, the Crown is not governed by any special
provision: the Crown is bound by a contractual obliga-
tion in the same manner as an individual, whereas as a
general rule it is not bound by an obligation resulting
from the law alone unless it is mentioned in it. The
rights and prerogatives of the Crown therefore cannot be
invoked to limit or alter the terms of a contract, which
comprises not only what is expressly provided in it but
also everything that normally results from it according
to usage or the law. The government's claim against the
bank is based on a contract; to be entitled to it, the
government had to comply with the agreed terms. It did
not do so.

Joachimson v. Swiss Bank Corporation, [1921] 3
K.B. 110; Ross v. Dunstall (1921), 62 S.C.R. 393;
Banker (1700), 14 How. St. Tr. 1; Windsor and
Annapolis Railway Co. v. The Queen (1886), 11 A.C.
607; Verreault & Fils v. Attorney General of Quebec,
[1977] 1 S.C.R. 41: The Exchange Bank of Canada v.
The Queen (1886), 11 A.C. 157; R. v. Murray et al.,
[1967] S.C.R. 262, referred to.

APPEAL against a decision of the Court of
Appeal', affirming a judgment of the Superior
Court'. Appeal allowed.

Alex Paterson, Q.C., for the appellant.

Joseph R. Nuss, Q.C., for the respondent.

The judgment of the Court was delivered by

PRATTE J.-The facts that gave rise to this
litigation are straight-forward and are not in
dispute.

'[ 1976] C.A. 378.
2 [1974] C.S. 374.

avec son banquier. Dans un contrat de ce genre, les
parties ne s'y expriment pas habituellement sur son
contenu; elles s'en rapportent A l'usage du commerce
(art. 1017 C.c.) et A la loi. En 6dictant les par. (3) et (4)
de l'art. 49 de la Loi sur les lettres de change, le
16gislateur a r6glement6 certains aspects du contrat ban-
caire. 11 a pos6 la r6gle que le ch&que pay6 sur faux
endossement est r6put6 avoir 6t6 r6gulibrement pay6
sauf si le client a donn6 un avis dans l'ann6e d'acquisi-
tion de la connaissance. Tant que l'avis n'est pas donn6,
la cr6ance n'existe pas. Il ne s'agit donc pas d'un d6lai
de prescription. Les obligations qui d6coulent de ces
dispositions 16gislatives lient les parties et, par applica-
tion de I'art. 1024 C.c., elles doivent 8tre tenues comme
des obligations qui d6coulent d'un contrat plut6t que de
la loi seule. En matibre de responsabilit6 contractuelle,
la Couronne ne jouit pas d'un r6gime particulier: la
Couronne est libe par une obligation contractuelle de la
mime maniare qu'un particulier alors qu'en r6gle g6n6-
rale, elle ne I'est pas par une obligation qui d6coule de la
loi seule A moins d'y 6tre nomm6e. Les droits ou pr6ro-
gatives de la Couronne ne peuvent donc 6tre invoqu6s
pour limiter ou modifier le contenu d'un contrat qui
comprend non seulement ce qui y est express6ment
stipul6, mais 6galement tout ce qui en d6coule normale-
ment suivant l'usage ou la loi. La r6clamation du gou-
vernement contre la banque 6tant fond6e sur un contrat,
le gouvernement devait, pour y avoir droit, se conformer
aux stipulations convenues. Il ne l'a pas fait.

Jurisprudence: Joachimson v. Swiss Bank Corpora-
tion, [1921] 3 K.B. 110; Ross c. Dunstall (1921), 62
R.C.S. 393; Banker (1700), 14 How. St. Tr. 1; Windsor
and Annapolis Railway Co. v. The Queen (1886), 11
A.C. 607; Verreault & Fils c. Procureur gindral du
Quibec, [1977] 1 R.C.S. 41; The Exchange Bank of
Canada v. The Queen (1886), 11 A.C. 157; R. c.
Murray et autre, [1967] R.C.S. 262.

POURVOI contre un arret de la Cour d'appel'
confirmant un jugement de la Cour sup6rieure 2.
Pourvoi accueilli.

Alex Paterson, c.r., pour l'appelante.

Joseph R. Nuss, c.r., pour l'intimb.

Le jugement de la Cour a 6t rendu par

LE JUGE PRATTE-Les faits qui ont donn6 lieu
au pr6sent litige sont simples et non contest6s.

'[1976] C.A. 378.
2 [1974] C.S. 374.
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In April 1968 respondent (the government)
drew on the appellant (the bank) with which it had
an account a cheque to the order of "Sheedo
Construction Co. Ltd. et Gadbois Roland Notaire"
for $77,375, in partial payment of the compensa-
tion for expropriation owing to Sheedo Construc-
tion Co. Ltd. (Sheedo). The government sent the
cheque to notary Gadbois, who was asked to pre-
pare the necessary documents and to whom it gave
appropriate instructions regarding the delivery of
the cheque to Sheedo. Notary Gadbois did not
follow these instructions; he forged Sheedo's
endorsement and, in early August 1968, deposited
the cheque in his account at the Caisse Populaire
of Verdun, which forwarded the cheque to the
bank for payment; on August 5, 1968, the bank
paid the cheque to the Caisse Populaire of Verdun,
and, at the same time, debited the account of the
government with the sum of $77,375.

At the end of 1968 the government learned that
Sheedo's endorsement on the cheque had been
forged; in early 1969 it received evidence that none
of the proceeds of the cheque had been paid to
Sheedo.

It was not until July 1972 that the government
gave the bank notice of the forgery, when it
claimed from the latter reimbursement of the
amount of the cheque, $77,375, plus interest from
the date of disbursement, namely $15,170, for a
total of $92,545.

When the bank refused to reimburse the amount
claimed, the government took action to recover
this sum of $92,545, which it subsequently
increased to $94,461.62.

Against the action the bank pleaded essentially
that it was not indebted to the government because
the latter had failed to give written notice of the
forged endorsement within a year of the time the
government learned of it; the defence of the bank
was based on s. 49(3) and (4) of the Bills of
Exchange Act, which reads as follows:
49. (3) Where a cheque payable to order is paid by the
drawee upon a forged endorsement out of the funds of
the drawer, or is so paid and charged to his account, the
drawer has no right of action against the drawee for the
recovery of the amount so paid, nor any defence to any
claim made by the drawee for the amount so paid, as the

En avril 1968, l'intim6 (le gouvernement) tire
sur son compte chez l'appelante (la banque) un
ch6que A l'ordre de "Sheedo Construction Co. Ltd.
et Gadbois Roland Notaire", pour un montant de
$77,375 en paiement partiel d'une indemnit6 d'ex-
propriation due A Sheedo Construction Co. Ltd.
(Sheedo). Le gouvernement envoie ce cheque au
notaire Gadbois qu'il charge de pr6parer la docu-
mentation n~cessaire et A qui il donne les instruc-
tions appropri6es relatives A la remise du ch6que A
Sheedo. Le notaire Gadbois ne suit pas ces instruc-
tions; il forge l'endossement de Sheedo et, au d6but
d'aoilt 1968, d6pose le cheque A son compte A la
Caisse populaire de Verdun; celle-ci transmet le
cheque pour paiement A la banque; le 5 aofit 1968,
la banque paie le chbque A la Caisse populaire de
Verdun et d6bite en m8me temps le compte du
gouvernement de la somme de $77,375.

A la fin de 1968, le gouvernement apprend que
l'endossement de Sheedo sur le chbque a 6t6 forg6;
au d6but de 1969, on lui fournit la preuve qu'au-
cune partie du produit du chbque n'a 6t6 vers6e A
Sheedo.

C'est seulement en juillet 1972 que le gouverne-
ment donne avis du faux A la banque lorsqu'il met
celle-ci en demeure de lui rembourser le montant
du ch6que, $77,375, plus les int6rits depuis la date
du d6bours6, $15,170, formant le total de $92,545.

Devant le refus de la banque de rembourser le
montant r6clam6, le gouvernement prend action en
recouvrement de cette somme de $92,545 qu'il a
subs6quemment augment6e A $94,461.62.

A l'encontre de l'action, la banque plaide essen-
tiellement qu'elle ne doit rien au gouvernement
parce que celui-ci ne lui a pas donn6 avis 6crit du
faux endossement dans l'ann6e oai il en a eu con-
naissance; le plaidoyer de la banque est fond6 sur
les par. (3) et (4) de l'art. 49 de la Loi sur les
lettres de change qui se lisent comme suit:
49. (3) Si un chque payable A ordre est pay6 par le tir6
sur un faux endossement A mime les fonds du tireur ou
est ainsi pay6 et port6 A son compte, le tireur n'a, contre
le tir6, aucun droit d'action en recouvrement de la
somme ainsi pay6e ni aucune d6fense A une demande
faite par le tir6 de la somme ainsi pay6e, suivant la cas,

567[1979] 1 R.C.S. BANQUE DE MONTRVAL C. PROC. GtN. (QUPA.) Le Juge Pratte



568 BANK OF MONTREAL V. ATh GEN. (QUE.) Pratte J. [1979] 1 S.C.R.

case may be, unless he gives notice in writing of such
forgery to the drawee within one year after he has
acquired notice of the forgery.

(4) In case of failure by the drawer to give such
notice within the said period, such cheque shall be held
to have been paid in due course as respects every other
party thereto or named therein, who has not previously
instituted proceedings for the protection of his rights.

As for the government, it invoked the rights and
prerogatives of the Crown and maintained that it
was not bound by the obligations under this
section.

By judgment of July 3, 1974, the Superior Court
for the district of Montreal (Batshaw J.) allowed
the government's action against the bank for the
amount of the cheque, $77,375, plus the sum of
$1,960.84, representing interest at the rate of 5 per
cent from July 4, 1972, the date on which the bank
was first notified of the forgery.

In a unanimous decision the Court of Appeal
(Casey, Rinfret and Turgeon JJ.A.) upheld the
judgment of the Superior Court. Speaking for the
Court, Turgeon J.A. said, inter alia:

[TRANSLATION] In a well-written judgment, the trial
judge held, citing authorities in support, that s. 49(3) of
the Bills of Exchange Act did not apply to the Crown.

He also held that the Crown could not be liable for the
negligence of its officers or employees.

Respecting art. 2263 C.C., he concluded that it did not
have the effect of altering the thirty-year prescription
provided for in art. 2215 C.C. and making the Crown
subject to the one-year prescription contained in s.
49(3). I am fully in agreement with the trial judge on
these points.

In short, the Court of Appeal, like the Superior
Court, came to the conclusion that s. 49(3) could
not be used against the government because it
would have the effect of infringing on certain
prerogatives of the Crown.

With respect, I think that it was wrong to
consider this matter as if the question at issue was

A moins qu'il n'ait notifi6 par 6crit le faux au tir6 dans le
cours d'une ann6e i compter du jour oia il a eu connais-
sance de ce faux.

(4) A d6faut par le tireur de donner la notification
dans ledit d6lai, le chdque est cens6 avoir 6t6 r6gulibre-
ment pay6 A l'6gard de toute autre personne qui, y 6tant
partie ou y 6tant nommbe, n'a pas auparavant intent6
des proc6dures pour la protection de ses droits.

De son c6t6, le gouvernement invoque les droits
et pr6rogatives de la Couronne et pr6tend ne pas
8tre li par les obligations d6coulant de cet article.

Par jugement du 3 juillet 1974, le Cour sup6-
rieure du district de Montr6al (le juge Batshaw)
accueille f'action du gouvernement contre la
banque, jusqu'A concurrence du montant du
chdque, $77,375, plus un montant de $1,960.84
repr6sentant les int~rits au taux de 5 pour cent
depuis le 4 juillet 1972, date A laquelle le faux a
d'abord 6t6 notifi6 A la banque.

Par un arrat unanime, la Cour d'appel (les juges
Casey, Rinfret et Turgeon) confirme ce jugement
de la Cour supbrieure. Parlant pour la cour, le juge
Turgeon dit notamment ce qui suit:

Dans un jugement bien structur6 le premier juge a
d6cid6, avec autorit6s A l'appui, que l'article 49 (3) de la
Loi sur les lettres de change ne s'appliquait pas A la
Couronne.

II a aussi d6cid6 que la Couronne ne peut pas 6tre
responsable de la n6gligence de ses officiers ou
employ6s.

Quant A l'article 2263 C.c., il a conclu qu'il n'avait pas
l'effet de modifier la prescription de trente ans de
l'article 2215 C.c. et de lier la Couronne A la prescrip-
tion d'un an de l'article 49(3). Je suis totalement d'ac-
cord avec le premier juge sur ces points.

En bref, la Cour d'appel, comme la Cour sup6-
rieure, en vient A la conclusion que l'art. 49(3)
n'est pas opposable au gouvernement parce qu'il
aurait pour effet de porter atteinte A certaines des
pr6rogatives de la Couronne.

Avec respect, je crois que l'on a eu tort d'envisa-
ger cette affaire comme s'il s'agissait de d6cider
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as to the extent to which the Crown was bound by
an Act that imposed an obligation on it or affected
its prerogatives; the Courts below were mistaken
as to the source of the parties' rights and obliga-
tions; the question that arises is rather whether the
Crown was bound by a contract to which it gave a
valid consent.

A person who opens a bank account enters into
a contract with his banker. Paget's Law of Bank-
ing, 7th ed., at p. 55, states the following:

The relationship of banker to customer is one of con-
tract, though until relatively recently this way of looking
at the matter seems not to have attracted much atten-
tion in the courts.

In the frequently cited decision of Joachimson v.
Swiss Bank Corporation', Bankes L.J. said at p.
117:

In the ordinary case of banker and customer their
relations depend either entirely or mainly upon an
implied contract.

In his Law of Banking, 6th ed., Lord Chorley
wrote at p. 25:

This debtor and creditor relationship is the basic
principle of the law of banking. It does not, however,
provide a sufficiently wide formula for the solution of all
the problems, or the understanding of all the business of
modern banking. Even at the time of Foley v. Hill it was
found necessary to add that there was also the obligation
"arising out of the custom of bankers to honour the
customer's drafts." This "superadded obligation" is
however contractual in its nature. There are in modern
banking other implied contractual obligations upon the
banker, such as that of collecting his customer's
cheques, for which purpose it is considered that the
customer by implication appoints the banker his agent,
and it appears to be most consonant with the present-
day position to regard the relationship of customer and
banker as based upon an implied contract of a com-
plicated nature, and containing a number of terms, the
first and most fundamental of which is that by which the
banker undertakes to borrow from his customer such
amounts as the latter chooses to lend, and to repay upon
demand by honouring the customer's drafts.

[1921] 3 K.B. 110.

dans quelle mesure la Couronne est lie par une loi
qui lui imposerait une obligation ou affecterait ses
pr6rogatives; l'on s'est m6pris sur la source des
droits et obligations des parties; la question qui se
pose est plut6t celle de savoir si la Couronne est
lie par un contrat qu'elle a valablement consenti.

Celui qui ouvre un compte de banque passe un
contrat avec son banquier. Dans Paget's Law of
Banking, 7e 6d., A la p. 55, on lit:

[TRADUCTION] La relation banquier-client est contrac-
tuelle bien que jusqu'A tout r6cemment cette fagon de
voir les choses ne semble pas avoir retenu I'attention des
tribunaux.

Dans l'arrat souvent cit6 de Joachimson v. Swiss
Bank Corporation 3 , Bankes L.J. dit A la p. 117:

[TRADUCTION] Les rapports courants entre un banquier
et son client reposent entibrement ou principalement sur
un contrat implicite.

Dans son ouvrage, Law of Banking, 6' 6d., lord
Chorley 6crit A la p. 25:

[TRADUCTION] Le principe de base du droit bancaire
est cette relation d6biteur-cr6ancier. Cependant, elle
n'est pas suffisamment large pour r6soudre tous les
probl6mes ou comprendre toutes les operations bancai-
res modernes. Mine A l'6poque de l'arrAt Foley v. Hill,
on a jug6 n6cessaire d'ajouter qu'il y avait 6galement
l'obligation wr6sultant de la pratique bancaire d'honorer
les traites des clients,. Toutefois cette <obligation sura-
jout6e> est de nature contractuelle. Les op6rations ban-
caires modernes imposent au banquier d'autres obliga-
tions contractuelles implicites comme celle d'encaisser
les chques de ses clients; A cette fin, on considbre que le
client a implicitement d6sign6 le banquier comme son
mandataire et il semble plus conforme A la situation
actuelle de consid6rer la relation client-banquier comme
fond6e sur un contrat implicite et complexe assorti d'un
certain nombre de clauses dont la principale et la plus
fondamentale est que le banquier fait un emprunt A son
client pour un montant que ce dernier choisit de priter
et s'engage A le rembourser A demande en honorant les
traites de son client.

[1921] 3 K.B. 110.
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See also Rodiare and Rives-Langes, Pricis de
droit bancaire, at pp. 96 and 388; Ripert, Droit
commercial, 8th ed., Vol. 2, No. 2278, at p. 269.

Sections 45 and 47 of the Finance Department
Act (R.S.Q. 1964, c. 64) authorize the government
to open bank accounts and draw cheques:

45. All public moneys paid in to the credit of the
Minister of Finance shall be deposited in such bank as
he indicates.

47. All expenditure of public moneys shall be made
by official cheque on some bank, upon a warrant of the
Lieutenant-Governor.

Such cheque shall be signed by the Minister or the
Deputy Minister of Finance and countersigned by the
Provincial Auditor.

Thus, when the government opened an account
with the bank it entered into a contract whose
object was necessarily to govern relations between
the parties. It is to this contract that reference
must be made in order to determine the rights and
obligations flowing therefrom.

However, bank contracts, such as the one be-
tween the government and the bank, are somewhat
special in that they are usually silent as to their
contents; the parties rely on commercial custom
and the law. It is therefore appropriate to apply
art. 1017 C.C., which reads as follows:

1017. The customary clauses must be supplied in con-
tracts, although they be not expressed.

There is no doubt that a banking contract be-
tween a banker and his client includes an obliga-
tion on the part of the banker not to pay a cheque
to one who is not entitled to it. This obligation on
the part of the banker toward his client is clearly
contractual in nature. What happens if the banker,
in defiance of this obligation, pays a cheque on a
forged endorsement? What then is the sanction for
the banker's breach of his contractual obligation
toward his client? This is what the legislator
intended to specify by enacting subss. (3) and (4)
of s. 49. The rule is that a cheque paid upon a
forged endorsement is nevertheless held to have
been paid in due course unless the client has given
his banker written notice of the forgery within one

Voir aussi: Rodibre et Rives-Langes, Pricis de
droit bancaire, aux pp. 96 et 388; Ripert, Droit
commercial, 8c 6d., t. 2, no 2278, A la p. 269.

Les art. 45 et 47 de la Loi du Ministire des
finances (S.R.Q. 1964, chap. 64) autorisent le
gouvernement A ouvrir des comptes de banque et A
tirer des ch6ques:

45. Les deniers publics vers6s au cr6dit du ministre
des finances sont d6pos6s dans les banques qu'il d6signe.

47. Toute d6pense de deniers publics, sur un mandat
du lieutenant-gouverneur, est faite par un chdque officiel
tir6 sur une banque.

Ce ch6que est sign6 par le ministre ou le sous-ministre
des finances, et contre-sign6 par I'auditeur de la
province.

Donc, lorsque le gouvernement a ouvert un
compte A la banque, il a pass6 un contrat dont
l'objet est n6cessairement de r6gir les relations
entre les parties. Pour connaltre les droits et obli-
gations dbcoulant de ce contrat, c'est A celui-ci
qu'il faut s'en rapporter.

Mais le contrat bancaire, tel que celui pass6
entre le gouvernement et la banque, offre ceci de
particulier que les parties ne s'y expriment habi-
tuellement pas sur son contenu; elles s'en rappor-
tent A l'usage du commerce et A la loi. Il y a done
lieu d'appliquer I'art. 1017 C.c. qui se lit comme
suit:
1017. On doit suppl6er dans le contrat les clauses qui y
sont d'usage, quoiqu'elles n'y soient pas exprim6es.

Il n'y a pas de doute que le contrat bancaire
intervenu entre le banquier et son client comporte
l'obligation pour le banquier de ne pas payer un
cheque A celui qui n'y a pas droit. Cette obligation
du banquier A l'6gard de son client est, on le voit,
de nature contractuelle. Mais, qu'arrive-t-il si le
banquier, au m6pris de cette obligation, paye un
cheque sur un faux endossement? Quelle est alors
la sanction de la violation par le banquier de son
obligation contractuelle A l'6gard de son client?
C'est ce que le Lgislateur a voulu pr6ciser en
6dictant les par. (3) et (4) de l'art. 49. Il y pose la
r~gle que le cheque pay6 sur un faux endossement
est n6anmoins r6put6 avoir 6t6 r6gulibrement pay6
sauf si le client a donn6 un avis 6crit du faux A son
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year after he learns of it. Notice is essential to the
creation of a claim against the banker; unless
notice is given, there is no claim. The mere pay-
ment of a cheque on a forged endorsement does
not give rise to any right against the banker; it is
further necessary that the prescribed notice be
given within the time limit.

Thus, section 49(3) and (4) does not establish a
time for the prescription: a right that has not yet
come into existence cannot become prescribed or
extinguished. This section instead determines the
nature and extent of the client's right against his
banker where the latter, contrary to the obligation
he has implicitly assumed, pays a cheque on a
forged endorsement. According to the terms of
these provisions, the obligation to reimburse exists
only if notice was given within the year in which
the forgery became known; the two are inseparable
since one is in a sense the counterpart of the other.

By enacting subss. (3) and (4) of s. 49, the
legislator has effectively regulated certain aspects
of banking contracts, as is the case with several
other types of contract such as sale, exchange,
rental and loan. By specifying the extent and
nature of the obligations resulting from a breach
of a banking contract the legislator has, as a
consequence, defined the extent and nature of the
obligations arising from the contract itself (see
Mazeaud and Tunc, Trait thiorique et pratique
de responsabiliti civile, 6th ed., Vol. 1, No. 101. at
p. 107). The agreed contents of a banking contract
therefore necessarily include subss. (3) and (4) of
s. 49, since these determine some of the obligations
and rights flowing from the contract itself or from
its breach.

Aubry and Rau (6th ed., Vol. 4, No. 346, at p.
479) observe:
[TRANSLATION] Agreements create obligations not only
with respect to what is formally expressed in them but
also with respect to all the consequences that must,
according to equity, custom or the law, be considered as
having been included in them to all intents and purposes.

Planiol (Trait dimentaire de droit civil, Vol.
II, 3th ed., No. 454, at p. 164) says:
[TRANSLATION] Parties who enter into a contract of a
specified type accept the obligations which the law

banquier dans l'ann6e d'acquisition de la connais-
sance. L'avis est essentiel A la naissance de la
cr6ance contre le banquier; tant que l'avis n'est pas
donn6, la crbance n'existe pas. Le seul fait du
paiement d'un ch6que sur un faux endossement ne
fait pas naltre de droit contre le banquier; il faut
de plus que l'avis prescrit soit donn6 dans le d6lai
imparti.

L'article 49(3) et (4) ne fixe donc pas un d6lai
de prescription: un droit qui n'est pas encore n6 ne
peut pas se prescrire ou s'6teindre. Cet article
6tablit plutbt la nature et I'6tendue du droit du
client contre son banquier pour le cas ot celui-ci,
contrairement A l'engagement qu'il a implicite-
ment contract6, payerait un cheque sur un faux
endossement. Aux termes de ces dispositions,
l'obligation de remboursement n'existe que si l'avis
a 6t6 donn6 dans l'ann6e de la connaissance du
faux; l'un et l'autre sont indissociables puisque l'un
est en quelque sorte la contrepartie de l'autre.

En 6dictant les par. (3) et (4) de l'art. 49, le
l6gislateur a effectivement r6glement6 certains
aspects du contrat bancaire comme il I'a fait pour
plusieurs autres contrats tels que la vente,
I'6change, le louage, le pr6t, etc. En pr6cisant
l'6tendue et la nature de l'obligation r6sultant de
l'inex6cution du contrat bancaire, le 16gislateur a,
par voie de cons6quence, d6limit6 l'6tendue et la
nature de l'obligation n6e du contrat lui-meme
(voir Mazeaud et Tunc, Traiti thgorique et prati-
que de responsabiliti civile, 6c 6d., t. 1, no 101, A la
p. 107). Le contenu consensuel du contrat bancaire
comprend donc n~cessairement les par. (3) et (4)
de l'art. 49 puisque ceux-ci d6terminent certaines
des obligations et des droits qui d6coulent du
contrat lui-meme ou de sa violation.

Aubry et Rau (6c 6d., t. 4, no 346, A la p. 479)
enseignent:
Les conventions obligent, non seulement A ce qui y est
formellement exprim6, mais encore A toutes les cons6-
quences qui doivent, d'aprbs I'6quit6, l'usage ou la loi,
8tre consid6r6es comme y ayant 6t6 virtuellement
comprises.

Et Planiol (Traiti ilimentaire de droit civil, t.
II, 3e 6d., no 454, A la p. 164) dit:
Les parties qui passent un contrat d'un genre d6termin6
acceptent les obligations que la loi fait naitre d'un tel
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implies in such a contrast, unless they demonstrate a
contrary intention. For example, a sale comprises an
obligation to guarantee; the parties accept it if they do
not insert in the contract a clause excluding the guaran-
tee. The judge must therefore analyse the nature of the
concluded contract to determine, according to the type
of contract, the legal obligations flowing from it.

Our art. 1024 C.C. is categorical:
1024. The obligations of a contract extend not only to
what is expressed in it, but also to all the consequences
which, by equity, usage or law, are incident to the
contract, according to its nature.

It thus seems to me that the obligations result-
ing from s. 49(3) and (4) must, by application of
art. 1024, be considered as obligations arising from
a contract rather than from the "operation of the
law solely" (art. 983 C.C.). It matters little in this
regard whether s. 49(3) and (4) be mandatory or
directory; art. 1024 CC. makes no distinction, and
there is no reason to do so. But these provisions,
even assuming that they were mandatory, create
obligations only for the parties who have agreed to
contract, with the result that it is really because of
the contract that the parties are obligated. In a
comment on the decision of this Court in Ross v.
Dunstall4 , Professor Ren6 Demogue wrote (1923,
22, Revue trimestrielle de droit civil, 645, at p.
657):
[TRANSLATION] Contractual faults are those resulting
from a breach of the terms of the contract and also those
resulting from any law which gives the contract a cer-
tain effect. There are numerous cases where legal provi-
sions, mandatory or directory, ascribe certain effects to
a contract. It does not matter that as soon as they
decided to enter into the contract the parties cast it in
this legal mould through their silence or despite them-
selves. All the rules contained in the provision are
incorporated into the contract (Rappr. Chironi, op. cit.,
2nd ed., I, at p. 63, note 18).

Discussing this same problem in relation to the
contract of sale, Rodibre (Droit des transports,
1960, Vol. 3, No. 1193, at p. 49) says:
[TRANSLATION] The vendor is obliged to guarantee the
purchaser against any eviction through his own action.
He cannot both sell and reserve the right to dispute his
purchaser's title. The contract nevertheless remains a
free one, since he is not obliged to sell to that purchaser.

4 (1921), 62 S.C.R. 393.

contrat, en tant qu'elles ne manifestent pas une volont6
contraire. Par exemple, la vente comporte l'obligation de
garantie; les parties l'acceptent si elles n'insbrent pas
dans le contrat une clause de non-garantie. Le juge doit
donc analyser la nature du contrat conclu pour retrou-
ver, d'aprbs le type de ce contrat, les obligations l6gales
qui en d6coulent.

Notre art. 1024 C.c. est formel:
1024. Les obligations d'un contrat s'6tendent non seule-
ment A ce qui y est exprim6, mais encore A toutes les
cons6quences qui en d6coulent, d'aprbs sa nature et
suivant l'6quit6, I'usage ou la loi.

Il m'apparait donc que les obligations qui d6cou-
lent de l'art. 49(3) et (4) doivent, par application
de l'art. 1024, 8tre tenues comme des obligations
qui proc6dent d'un contrat plut6t que de la aloi
seules (art. 983 C.c). Il importe peu A cet 6gard de
savoir si l'art. 49(3) et (4) est une disposition
impbrative ou suppl6tive; I'art. 1024 C.c. ne fait
pas de distinction, il n'y a pas lieu d'en faire.
Mme en admettant que ces dispositions sont
imperatives, elles n'obligent que les parties qui ont
accept6 de contracter de telle sorte que c'est vrai-
ment A cause du contrat que les parties sont obli-
g6es. Dans un commentaire de l'arr8t de cette
Cour dans Ross c. Dunstall4 , le professeur Ren6
Demogue 6crivait (1923, 22, Revue trimestrielle
de droit civil, 645, A la p. 657):
Sont fautes contractuelles celles qui r6sultent de la
violation des clauses du contrat et en outre celles r6sul-
tant de la loi qui donne au contrat tel ou tel effet.
Nombreux sont les cas oil un texte dispositif ou meme
d'ordre public donne au contrat certaines cons6quences.
Peu importe que les parties dds qu'elles ont voulu le
contrat I'aient par leur silence ou malgr6 elles coul6 dans
ce moule 16gal. Toutes les r6gles qu'il contient s'incorpo-
rent au contrat (Rappr. Chironi, op. cit., 2* 6d., I, p. 63
n. 18).

Discutant de ce mime problime en rapport avec
le contrat de vente, Rodidre (Droit des transports,
1960, t. 3, no 1193, A la p. 49) dit:
Le vendeur est oblig6 de garantir I'acheteur contre
l'6viction qui proviendrait de son fait. 11 ne peut pas A la
fois vendre et se r6server de chicaner le titre de son
acheteur. Pour autant le contrat reste un contrat libre,
car il n'est pas oblig6 de vendre A cet acheteur. Lorsque

4 (1921), 62 R.C.S. 393.
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When the contract is formed, it includes certain conse-
quences without which the law feels it would be mean-
ingless. When the law expresses these consequences, no
one would think of denying that the contracting party's
obligation is a contractual one.

See also Mazeaud, ibid., No. 103, note 2, at p.
110; No. 154, at p. 195 and No. 171 at p. 224, to
the same effect.

These rules apply to the banking contract be-
tween the government and the bank; first, this
contract is silent on the point that is the subject-
matter of s. 49(3) and (4); in addition, the Crown
is not governed by any special provision in such
matters.

Even when the rights and prerogatives of the
Crown were much more extensive than they now
are, it was recognized that the Crown was bound
by the contracts it had entered into (Banker
decisions). In 1886, in Windsor and Annapolis
Railway Co. v. The Queen6 , Lord Watson said at
p. 613:

Their Lordships are of opinion that it must now be
regarded as settled law that, whenever a valid contract
has been made between the Crown and a subject, a
petition of right will lie for damages resulting from a
breach of that contract by the Crown. . . . A suit for
damages, in respect of the violation of contract, is as
much an action upon the contract as a suit for perform-
ance; it is the only available means of enforcing the
contract in cases where, through the act or omission of
one of the contracting parties, specific performance has
become impossible. In Tobin v. The Queen Chief Justice
Erle, whilst affirming the doctrine that the Sovereign
cannot be sued in a petition of right, for a wrong done
by the executive, took care to explain that "claims
founded on contracts and grants made on behalf of the
Crown are within a class legally distinct from wrongs."

In a recent decision (Verreault & Fils v. Attor-
ney General of Quebec7), this Court held the
Crown liable in damages as a result of the breach
of a building contract.

(1700), 14 How. St. Tr. 1.
6 (1886), 11 A. C. 607.

[1977] 1 S.C.R. 41.

le contrat est nou6, il emporte certaines cons6quences
hors desquelles la loi estime qu'il n'aurait pas de sens.
Lorsque la loi exprime ces cons6quences, nul ne songe A
contester que l'obligation du contractant soit une obliga-
tion contractuelle.

Dans le mime sens, Mazeaud, ibidem, no 103, note
2, A lap. 110; no 154, A lap. 195 et no 171, A lap.
224.

Ces ragles s'appliquent au contrat bancaire
entre le gouvernement et la banque; d'abord
celui-ci est muet sur le point qui fait l'objet de
l'art. 49(3) et (4); au surplus, la Couronne ne jouit
pas en pareille matibre d'un r6gime particulier.

Mme alors que les droits et pr6rogatives de la
Couronne 6taient beaucoup plus 6tendus qu'au-
jourd'hui, l'on admettait n6anmoins que celle-ci
6tait li6e par les contrats qu'elle avait pass6s (arrt
Banker'). En 1886, dans Windsor and Annapolis
Railway Co. v. The Queen6 , lord Watson disait A
la p. 613:

[TRADUCTION] Leurs Seigneuries sont d'avis qu'on doit
maintenant consid6rer 6tabli en droit que toutes les fois
que la Couronne et un sujet concluent un contrat valide,
il y aura ouverture A p6tition de droit pour dommages-
int6r~ts si la Couronne viole ce contrat. . . . Une action
en dommages-intrts pour violation d'un contrat est
une action fond6e sur le contrat au mime titre qu'une
action en ex6cution de contrat; c'est le seul moyen de
faire respecter le contrat lorsque, par suite d'un acte ou
d'une omission d'une des parties contractantes, il devient
impossible d'obtenir l'ex6cution directe de l'obligation.
Dans l'arr~t Tobin v. The Queen, le juge en chef Erle,
tout en confirmant le principe que le Souverain ne peut
6tre poursuivi par p6tition de droit pour une faute
commise par l'ex6cutif, prend soin d'expliquer que ales
demandes fond6es sur les contrats et les cessions faites
au nom de la Couronne font partie d'une classe juridi-
quement distincte des fautesp.

Dans un arrat r6cent (Verreault & Fils c. Pro-
cureur gindral du Quibec), cette Cour a retenu la
responsabilit6 en dommages de la Couronne A la
suite de la rupture d'un contrat de construction.

s (1700), 14 How. St. Tr. 1.
6 (1886), 11 A.C. 607.
7 [1977] 1 R.C.S. 41.
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The principle of the Crown's contractual liabili-
ty is thus no longer open to dispute.

The rules respecting the liability of the Crown
therefore differ depending on whether the source
of the obligation is contractual or legislative. The
Crown is bound by a contractual obligation in the
same manner as an individual, whereas as a gener-
al rule it is not bound by an obligation resulting
from the law alone unless it is mentioned in it.
This also means that subject possibly to a limited
number of exceptions which would not apply here
in any event, the rights and prerogatives of the
Crown cannot be invoked to limit or alter the
terms of a contract, which comprises not only what
is expressly provided in it but also everything that
normally results from it according to usage or the
law.

Article 1024 cannot lead to any other conclu-
sion. This article, like the entire Code, moreover,
applies to the Crown (The Exchange Bank of
Canada v. The Queen'); the contractual obliga-
tions of the Crown extend to all the consequences
flowing from the contract "by . .. law".

This solution seems to me all the more inescap-
able since it is now accepted (The Queen v.
Murray et al.9, Martland J., at p. 267) that the
Crown cannot rely on its prerogatives to avoid the
application of a legislative provision aimed at
limiting the liability of the party who by his delict
caused a damage. If this is true of legislation
respecting the contents of the obligation resulting
from a delict, I do not see why the same principle
would not be valid in the case of a law of general
application specifying the contents of an obligation
under a contract.

In the case at bar the government cannot escape
the consequences of its failure to give the bank
written notice of the forged endorsement in the
year following the date when the government
learned of it. The government's claim against the
bank is based on a contract; to be entitled to it, the
government had to comply with the agreed terms.
It did not do so.

8 (1886), 11 A.C. 157.
9 [1967] S.C.R. 262.

Le principe de la responsabilit6 contractuelle de
la Couronne n'est donc plus discutable.

Les r6gles relatives A la responsabilit6 de la
Couronne sont donc diffbrentes selon que la source
de l'obligation est contractuelle ou 16gislative. La
Couronne est li6e par une obligation contractuelle
de la mbme maniere qu'un particulier alors qu'en
r~gle g6n6rale, elle ne l'est pas par une obligation
qui d6coule de la loi seule A moins d'y 8tre
nommbe. C'est dire 6galement que sous la r6serve
possible d'un nombre limit6 d'exceptions qui de
toute fagon ne sauraient s'appliquer ici, les droits
ou prbrogatives de la Couronne ne peuvent 8tre
invoqu6s pour limiter ou modifier le contenu d'un
contrat qui comprend non seulement ce qui y est
express6ment stipul6, mais 6galement tout ce qui
en d6coule normalement suivant l'usage ou la loi.

L'article 1024 ne permet pas d'en arriver A une
autre conclusion. Cet article, comme tout le Code
d'ailleurs, s'applique A la Couronne (The
Exchange Bank of Canada v. The Queen8); les
obligations contractuelles de la Couronne s'6ten-
dent A toutes les consequences qui d6coulent du
contrat *d'aprs .. . la loiD.

Cette solution m'apparait d'autant plus s'impo-
ser qu'il est maintenant acquis (La Reine c.
Murray et autre9 , le juge Martland, A la p. 267)
que la Couronne ne peut invoquer ses prerogatives
pour 6chapper A l'application d'une disposition
16gislative ayant pour objet de restreindre la res-
ponsabilit6 de l'auteur d'un dommage d6lictuel.
S'il en est ainsi d'une loi relative au contenu de
l'obligation r6sultant d'un dblit, je ne vois pas
pourquoi il en serait autrement d'une loi d'applica-
tion g6n6rale qui prescrit le contenu de l'obligation
d6coulant d'un contrat.

Dans cette affaire, le gouvernement ne peut
6chapper aux cons6quences de son d6faut de
donner un avis 6crit du faux endossement A la
banque dans l'annie suivant la connaissance du
faux. La r6clamation du gouvernement contre la
banque est fond6e sur un contrat; pour y avoir
droit, le gouvernement devait se conformer aux
stipulations convenues. II ne l'a pas fait.

8 (1886), 11 A.C. 157.
9 [19671 R.C.S. 262.
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The Court of Appeal, like the Superior Court,
relied on two passages from Chitty's The Law of
the Prerogatives of the Crown (1820 ed.), the first
at p. 379 and the second at p. 380:

From the earliest periods of English Law, it has how-
ever, been a maxim that "nullum tempus occurit Regi";
a maxim grounded on the principle that no laches can be
imputed to the sovereign, whose time and attention are
supposed to be occupied by the cares of government,
(ardua regni pro bono publico) nor is there any reason
that the King should suffer by the negligence of his
officers, or by their compacts or combination with
adverse party.

It seems that if a Bill of Exchange or promissory note
comes into the hands of the Crown before it be due, the
non-presentment of it when due and omission to give
notice of dishonour are not material.

Whatever weight should be given to these two
opinions of Chitty, it seems to me that they cannot
apply to the case at bar.

The principle whereby "The King should [not]
suffer by the negligence of his officers, or by their
compacts or combination with adverse party" has
no place in matters of contractual liability; accept-
ing it would amount to negating, for all practical
purposes, the principle of the contractual liability
of the Crown, since the latter acts only through
mandataries or agents. As for the maxim nullum
tempus occurit Regi, it is aimed at preventing a
claim from being extinguished by prescription
which, under the Civil Code, is a means of extin-
guishing obligations. Clearly, this maxim has no
application to claims that do not yet exist or
cannot be used as to alter the terms of a contract
by making the time limits for performing certain
acts inapplicable to the Crown.

Concerning the second passage, the citations
given by Chitty in footnotes indicate that he was
not referring to cases where the Crown had itself
issued a bill of exchange or was a party to it, but

La Cour d'appel, comme la Cour superieure, se
sont appuy6es sur deux passages du trait6 de
Chitty, The Law of the Prerogatives of the Crown
(6d. 1820), le premier A la p. 379 et le deuxibme A
la p. 380:

[TRADUCTION]

Depuis ses d6buts, le droit anglais a reconnu la maxime
anullum tempus occurit Regio, une maxime fond6e sur
le principe qu'aucune n6gligence ne peut 8tre imput6e au
souverain qui est cens6 consacrer tout son temps et tous
ses soins A la conduite des affaires du gouvernement,
(ardua regni pro bono publico) et sur celui qu'il n'y a
aucune raison que le Roi subisse les consequences de la
n6gligence de ses fonctionnaires, de leur entente ou de
leur collusion avec une partie adverse.

Il semble que, si une lettre de change ou un billet
promissoire se retrouve entre les mains de la Couronne
avant qu'il ne soit dfi, la non-pr6sentation pour paiement
A l'6ch6ance ou l'omission de donner avis du d6faut de
paiement ne sont pas pertinentes.

Quel que soit le poids que l'on doive accorder A
ces deux opinions de Chitty, il m'apparait qu'elles
ne peuvent s'appliquer A la pr6sente espace.

En effet, le principe selon lequel: [TRADUC-
TION] (.... le Roj [ne doit pas subir] les cons6-
quences de la n6gligence de ses fonctionnaires, de
leur entente ou de leur collusion avec une partie
adverse., n'a pas sa place en matibre de responsa-
bilit6 contractuelle; I'admettre 6quivaudrait, A
toutes fins pratiques, A nier le principe de la
responsabilit6 contractuelle de la Couronne puis-
que celle-ci n'agit que par mandataires ou agents.
Pour ce qui est de la maxime: anullum tempus
occurit Regip, elle vise A emp6cher l'extinction
d'une cr6ance par prescription qui est, suivant le
Code civil, un mode d'extinction des obligations. Il
ne saurait 8tre question d'appliquer cette maxime
A des cr6ances qui n'existent pas encore ou pour
modifier le contenu consensuel d'un contrat en
rendant inapplicables A la Couronne les d6lais
pr6vus pour l'accomplissement de certains actes.

Pour ce qui est du deuxiime passage, les r6f6-
rences donn6es en note par Chitty indiquent que
celui-ci n'envisageait pas le cas oil la Couronne
avait elle-mime 6mis une lettre de change ou y
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rather to cases where the Crown had obtained
possession of a bill, the property of its debtor, by
means of a seizure effected by a writ of extent,
which was a special procedure available to the
Crown to recover certain debts owing to it (Chitty,
Bills of Exchange, 11th ed., at pp. 252 and 314;
West, On Extents, at pp. 28 and 29).

I am therefore of the opinion that the appeal
should be allowed, the decision of the Court of
Appeal and the judgment of the Superior Court
both set aside and the government's action against
the bank dismissed, the whole with costs
throughout.

Appeal allowed with costs.

Solicitors for the appellant: McMaster, Minn-
ion, Patch, Hyndman, Legge, Camp & Paterson,
Montreal.

Solicitors for the respondent: Ahern, Nuss &
Drymer, Montreal.

6tait partie, mais plut8t celui oil la Couronne avait
obtenu la possession d'une lettre, propri6t6 de son
d6biteur, au moyen d'une saisie pratiqu6e par le
writ of extent qui 6tait un moyen particulier
auquel la Couronne pouvait avoir recours en vue
de recouvrer certaines cr6ances qui lui 6taient dues
(Chitty, Bills of Exchange, 1le 6d., aux pp. 252 et
314; West, On Extents, aux pp. 28 et 29).

Je suis donc d'avis que la pourvoi doit 6tre
accueilli, I'arr8t de la Cour d'appel et le jugement
de la Cour sup6rieure tous deux cass6s, et l'action
du gouvernement contre la banque rejethe, le tout
avec d6pens devant toutes les cours.

Pourvoi accueilli avec dipens.

Procureurs de l'appelante: McMaster, Minnion,
Patch, Hyndman, Legge, Camp & Paterson,
Montrial.

Procureurs de I'intimi: Ahern, Nuss & Drymer,
Montrial.
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Raoul Blouin (Applicant) Appellant;

and

Jean Longtin, in his capacity as a judge of
the Municipal Court of Outremont, the
Municipal Court of Outremont and the City
of Outremont (Defendants) Respondents.

1978: October 30; 1978: December 5.

Present: Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Judicial review - Municipal Court - Offence
having no existence at law - Evocation and revision -
Objection to statement of applicant - Code of Civil
Procedure, arts. 93, 846, 847.

Municipal law - Zoning by-law - Parking spaces
- City of Outremont, By-law No. 1044-1, ss. 4.1.1.5,
4.1.1.8.

Appellant was convicted by the Municipal Court of
Outremont of having used his building, located in the
City of Outremont (the City) contrary to the zoning
by-law; he was then charged by seven separate informa-
tions with having committed the same offence. He
prayed the Superior Court to authorize the issuance of a
writ of evocation, pursuant to art. 846 C.C.P., against
these informations; by the same motion appellant also
prayed that the judgment rendered against him be
revised. Appellant alleged that the City lacked the
necessary powers and that the Municipal Court lacked
jurisdiction. The Superior Court refused to issue the
writ introductive of suit, and a majority of the Court of
Appeal affirmed this decision. In this Court, appellant
argued primarily that the offence of which he had been
convicted and with which he had been charged did not
exist in law. The City, for its part, sought during the
hearing to include in the record the transcript of appel-
lant's trial in the Municipal Court.

Held. The appeal should be allowed.

The recourse in evocation or revision consists of two
separate procedural stages: authorizing the writ of sum-
mons to be issued and rendering judgment on the merits
of the case. At the first stage, which is at issue here, the
facts alleged must be assumed to be true, and they can
only be disputed through the cross-examination of the
applicant (art. 93 C.C.P.). As the City did not do this, it
cannot now produce an exhibit (the transcript) which

Raoul Blouin (Requirant) Appelant;

et

Jean Longtin, is qualitis juge de la Cour
municipale d'Outremont, la Cour municipale
d'Outremont et la ville d'Outremont
(Difendeurs) Intimis.

1978: 30 octobre; 1978: 5 d6cembre

Pr6sents: les juges Pigeon, Dickson, Beetz, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Contr6le judiciaire - Cour municipale - Infraction
sans existence lIgale - Evocation et rivision - Con-
testation de la ddclaration du requirant - Code de
procidure civile, art. 93, 846, 847.

Droit municipal - Rglement de zonage - Espaces
de stationnement - Ville d'Outremont, riglement no
1044-1, art. 4.1.1.5, 4.1.1.8.

L'appelant est trouv6 coupable, par la Cour munici-
pale d'Outremont, d'avoir utilis6 son immeuble situ6
dans la ville d'Outremont (la Ville) contrairement au
r6glement de zonage; il est ensuite, par sept plaintes
distinctes, accus6 d'avoir commis la m~me infraction. II
demande a la Cour supbrieure d'autoriser, en vertu de
l'art. 846 C.p.c., la d6livrance d'un bref d'6vocation A
l'encontre de ces plaintes; par la m~me requete, il
demande 6galement la r6vision du jugement prononc6
contre lui. L'appelant all6gue exc~s de la comp6tence de
la Ville et exc~s de juridiction de la Cour municipale. La
Cour sup6rieure refuse l'6mission du bref introductif
d'instance et la majorit6 de la Cour d'appel confirme
cette d6cision. Devant cette Cour, I'appelant soul6ve
principalement que l'infraction dont il a 6t6 trouv6
coupable et dont il est accus6 n'a pas d'existence 16gale.
La Ville, pour sa part, demande au cours de I'audition
de produire au dossier la transcription des notes st6no-
graphiques du procs subi par I'appelant en Cour
municipale.

Arrit: Le pourvoi doit 8tre accueilli.

Le recours en 6vocation ou en r6vision comporte deux
6tapes proc6durales distinctes: celle de l'autorisation de
la d6livrance du bref d'assignation et celle du jugement
du fond du litige. Au stade de la premire 6tape, od se
situe le d6bat en I'esp~ce, les faits all6gu6s doivent 6tre
tenus pour vrais et ils ne peuvent 8tre attaqu6s que par
le contre-interrogatoire du requbrant (art. 93 C.p.c.). La
Ville ne l'ayant pas fait, elle ne peut produire mainte-
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was not alleged in applicant's motion and did not form
part of the record submitted to the trial judge.

According to the motion, the offence with which
appellant is charged results from a breach of the first
paragraph of a section of the zoning by-law of the City,
which reads as follows:

Permanent nature of parking spaces:
The parking regulations provided by this section are
continuous and compulsory in nature, and shall be in
force as long as the building to which they apply
continues to exist and the use made of it requires
parking spaces under the provisions of this section.

This provision does not constitute an offence; it only
contains a statement of principle, which sets forth the
two offences mentioned in the second paragraph, and
the essential aspects of which are not contained in the
informations laid against appellant. The existence of a
criminal offence may not be inferred; if the legislator
wishes to create an offence, he must do so in clear
language. The offence with which appellant was charged
was not one that existed under the by-law he was alleged
to have violated. Accordingly, appellant should have
been granted the authorization to exercise the recourse
provided in art. 846 C.C.P.. In view of this conclusion, it
is not necessary to express an opinion on the other
questions.

Sales-Matic, Ltd. v. Hinchliffe, [1959] 3 All E.R.
401, applied; Cour des Sessions de la Paix v. Ass. Int.
des Travailleurs en ponts, en fer structural et ornemen-
tal, [1970] C.A. 512; Frangois Nolin Lte v. Commis-
sion des relations de travail du Quibec, [1968] S.C.R.
168; Dickenson v. Fletcher (1873), L.R. 9 C.P. 1,
referred to.

APPEAL against a decision of the Court of
Appeal of Quebec, ' affirming a judgment of the
Superior Court which refused to authorize a writ
of evocation to be issued. Appeal allowed.

Paul Normandin, Q.C., for the appellant.

Pierre Roy, for the respondents.

The judgment of the Court was delivered by

PRATTE J.-Appellant is appealing against the
majority decision of the Court of Appeal of the
Province of Quebec (Owen and Bernier JJ.A., with

I[1975] C.A. 673.

nant une pi6ce (la transcription des notes st6nographi-
ques) qui n'est pas all6gu6e dans la requate du requ&rant
et qui ne fait pas partie du dossier soumis au juge de
premiere instance.

Selon la requ~te, l'infraction reproch6e A l'appelant
d6coulerait de la violation du premier alin6a d'un article
du r~glement de zonage de la Ville qui se lit comme suit:

Permanence des espaces de stationnement:
-Les exigences de stationnement 6tablies par cet article
ont un caractbre obligatoire continu, et pr6valent aussi
longtemps que le bitiment qu'elles desservent de-
meure en existence et que l'emploi qu'on en fait
requiert des cases de stationnement en vertu des dis-
positions de cet article.
Cette disposition n'est pas constitutive d'infraction;

elle ne contient qu'un 6nonc6 de principe qui annonce les
deux infractions mentionn6es au deuxibme alin6a et dont
les 616ments essentiels ne se retrouvent pas dans les
plaintes port6es contre l'appelant. Une infraction p6nale
n'existe pas par inf6rence; I'autorit6 qui veut cr6er un
d6lit doit s'en exprimer clairement. Le d6lit reproch6 A
l'appelant n'en est pas un qui existe en vertu de la
disposition r6glementaire qu'il est accus6 d'avoir viol6e.
En cons6quence, I'appelant a le droit d'obtenir l'autori-
sation d'exercer le recours pr6vu A I'art. 846 C.p.c. Vu
cette conclusion, il n'est pas n6cessaire d'exprimer un
avis sur les autres questions.

Jurisprudence: Sales-Matic, Ltd. v. Hinchliffe,
[1959] 3 All E.R. 401 (arret appliqu6); Cour des Ses-
sions de la Paix c. Ass. Int. des Travailleurs en ponts,
enfer structural et ornemental, [1970] C.A. 512; Fran-
Cois Nolin Lte c. Commission des relations de travail
du Quibec, [1968] R.C.S. 168; Dickenson v. Fletcher
(1873), L.R. 9 C.P. 1.

POURVOI contre un arrat de la Cour d'appel
du Qubbec' confirmant le jugement de la Cour
sup6rieure qui refuse d'autoriser la dblivrance d'un
bref d'6vocation. Pourvoi accueilli.

Paul Normandin, c.r., pour l'appelant.

Pierre Roy, pour les intimbs.

Le jugement de la Cour a 6 rendu par

LE JUGE PRATTE-L'appelant se pourvoit
contre l'arr8t majoritaire de la Cour d'appel de la
province de Qu6bec (les juges Owen et Bernier, le

'[1975] C.A. 673.
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Brossard J.A. dissenting), which affirmed a judg-
ment of the Superior Court for the district of
Montreal (Chateauguay Perrault J.) refusing to
appellant the authorization to exercise against
respondents the recourse in revision and evocation
provided in art. 846 C.C.P. with respect to a
conviction pronounced by the Municipal Court of
the City of Outremont (the Municipal Court) and
seven informations laid against him in the said
Court.

Appellant was the owner of a residential build-
ing in the City of Outremont (the City). In Octo-
ber 1973 he was charged with having, on Septem-
ber 25 of the same year, used this building without
its having the number of parking spaces required
by zoning by-law No. 1044-1. In March 1974
appellant was convicted of this offence, and sen-
tenced to pay a fine of $50 and costs. In mid-June
1974 appellant was charged, by seven separate
informations, with having committed the same
offence on June 5, 6, 7, 10, 11, 12 and 13, 1974.

Before the Municipal Court had ruled on the
merits of these seven new informations, appellant
made a motion to the Superior Court seeking that
the issuance of a writ of evocation against the
informations be authorized; by the same motion
appellant also prayed that the judgment rendered
against him by the Municipal Court in March
1974 be revised. In both cases, the recourse is that
provided in art. 846 C.C.P.:

846. The Superior Court may, at the demand of one
of the parties, evoke before judgment a case pending
before a court subject to its superintending and reform-
ing power, or revise a judgment already rendered by
such court, in the following cases:

1. when there is want or excess of jurisdiction;

2. when the enactment upon which the proceedings
have been based or the judgment rendered is null or of
no effect;

3. when the proceedings are affected by some gross
irregularity, and there is reason to believe that justice
has not been, or will not be done;

4. when there has been a violation of the law or an
abuse of authority amounting to fraud and of such a
nature as to cause a flagrant injustice.

juge Brossard dissident) qui confirme le jugement
de la Cour sup6rieure du district de Montr6al (le
juge Chiteauguay Perrault) refusant A l'appelant
l'autorisation d'exercer contre les intimbs le
recours en r6vision et en 6vocation pr6vu A l'art.
846 C.p.c. A I'6gard d'une condamnation pronon-
c6e par la Cour municipale de la ville d'Outremont
(la Cour municipale) et de sept plaintes port6es
contre lui devant la mime Cour.

L'appelant est propri6taire d'un immeuble d'ha-
bitation dans la ville d'Outremont (la Ville). Au
mois d'octobre 1973, il est accus6 d'avoir, le 25
septembre de la m8me ann6e, utilis6 ce bitiment
alors que celui-ci ne poss6dait pas les espaces de
stationnement requis par le riglement de zonage no
1044-1. Au mois de mars 1974, I'appelant est
trouv6 coupable de cette infraction et il est con-
damn6 A une amende de $50 et les frais. Au milieu
de juin 1974, I'appelant est, par sept plaintes dis-
tinctes, accus6 d'avoir commis la mime infraction
les 5, 6, 7, 10, 11, 12 et 13 juin 1974.

Avant que la Cour municipale ne se prononce
sur le bien-fond6 de ces sept nouvelles plaintes,
I'appelant demande A la Cour sup6rieure d'autori-
ser la d6livrance d'un bref d'6vocation A l'encontre
de ces plaintes; par la m~me requite, I'appelant
demande 6galement la r6vision du jugement rendu
contre lui par la Cour municipale au mois de mars
1974. Dans l'un et l'autre cas, il s'agit du recours
pr6vu A l'art. 846 C.p.c.:

846. La Cour sup6rieure peut, A la demande d'une
partie, 6voquer avant jugement une affaire pendante
devant un tribunal soumis A son pouvoir de surveillance
ou de contr6le, ou reviser le jugement d6ji rendu par tel
tribunal:

1. dans le cas de d6faut ou d'exc6s de juridiction;

2. lorsque le r6glement sur lequel la poursuite a 6t6
form6e ou le jugement rendu est nul ou sans effet;

3. lorsque la proc6dure suivie est entach6e de quelque
irr6gularit6 grave, et qu'il y a lieu de croire que justice
n'a pas t6, ou ne poura pas etre rendue;

4. lorsqu'il y a eu violation de la loi ou abus de
pouvoir 6quivalant A fraude et de nature A entrainer une
injustice flagrante.
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However, in the cases provided in paragraphs 2, 3 and
4 above, the remedy lies only if, in the particular case,
the judgments of the court seized with the proceeding
are not susceptible of appeal.

In his motion appellant submitted that several
provisions of zoning by-law No. 1044-1 were void
because they were not within the City's powers; he
also submitted that the Municipal Court lacked
jurisdiction to decide on the merits of the offences
charged because, in issuing a building permit and
an occupancy permit, the City had approved the
construction and use of the building in its existing
condition.

Appellant's first submission was not accepted:
all the judges of the Court of Appeal and the trial
judge were unanimous in the view that the relevant
provisions of the zoning by-law were not void for
the reason that they would be in excess of the
powers of the City.

As to the second submission respecting the
excess of jurisdiction by the Municipal Court,
Owen J. expressed the same opinion as the trial
judge when he observed:

Basically Blouin has taken the position on the motion
for the issue of a writ of evocation that the Outremont
Municipal Court has no jurisdiction to hear complaints
that he is infringing the By-Law with respect to the
number of parking spaces required because he had
previously obtained from the City of Outremont a cer-
tificate attesting that the building complies with the
requirements of the By-Law. This may or may not be a
good defence to the complaints but it does not lead to
the conclusion that the hearing of such complaints by
the said judge involves any violation of the law or any
abuse of authority amounting to fraud which would
result in flagrant injustice.

The effect of the certificate issued prior to Appellant's
occupation of the building, by the City of Outremont
under Section 425 of the Cities & Towns Act, is not
relevant to the motion for the issue of a writ of
evocation.

Bernier J.A., for his part, considered that the
Superior Court judgment should be affirmed
because no manifest error was disclosed in the
Municipal Court decision.

Toutefois, ce recours n'est ouvert, dans les cas pr6vus
aux alin6as 2, 3 et 4 ci-dessus, que si, dans l'espdce, les
jugements du tribunal saisi ne sont pas susceptibles
d'appel.

Dans sa requate, I'appelant pr6tend que plu-
sieurs dispositions du r~glement de zonage no
1044-1 sont nulles parce qu'elles exc6dent la com-
p6tence de la Ville: il pr6tend aussi que la Cour
municipale est sans juridiction pour d6cider du
bien-fond6 des infractions reproch6es parce que la
Ville aurait, par la dblivrance d'un permis de
construction et d'un permis d'occuper, approuv6 la
construction et l'utilisation du bitiment dans son
6tat actuel.

La premiere pr6tention de l'appelant n'a pas 6t6
retenue: tous les juges de la Cour d'appel, comme
le juge de premiere instance, sont unanimes A dire
que les dispositions pertinentes du r6glement de
zonage ne sont pas nulles pour cause d'exc~s de
comp6tence de la part de la Ville.

Quant i la deuxibme pr6tention relative A l'ex-
c~s de juridiction de la Cour municipale, le juge
Owen exprime le mime avis que le juge de pre-
mitre instance lorsqu'il dit:

[TRADUCTION] QuantA la demande de bref d'6voca-
tion, la th6se de Blouin est fondamentalement que la
Cour municipale d'Outremont n'a pas comp6tence pour
entendre les plaintes portant qu'il a viol6 le r~glement
relatif au nombre d'espaces de stationnement exig6,
parce qu'il a pr6alablement obtenu de la ville d'Outre-
mont un certificat attestant que le bitiment r6pond aux
exigences du r~glement. Ceci peut ou non constituer une
bonne d6fense aux plaintes, mais ne permet pas de
conclure que l'audition de ces plaintes par ledit juge est
une violation de la loi ou un excs de pouvoir 6quivalant
A fraude, qui r6sulterait en une injustice flagrante.

L'effet du certificat d6livr6 par la ville d'Outremont
en vertu de l'art. 425 de la Loi des cites et villes avant
que l'appelant n'occupe le bitiment n'est pas pertinent
dans le cas de la demande de bref d'6vocation.

Le juge Bernier, pour sa part, croit que le
jugement de la Cour supbrieure doit 6tre confirm6
parce que la d6cision de la Cour municipale ne fait
pas voir d'erreur manifeste.
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Brossard J.A., contrary to his brother judges,
would have allowed the appeal and authorized the
issuance of the writ introductive of suit which was
sought by appellant; in his view, the [TRANSLA-
TION] ". . . real crux of the case requires that the
Court, and not merely the judge who is asked to
issue a writ of evocation, decide, in effect, on the
facts".

In this Court, appellant, while not withdrawing
the submissions he had made unsuccessfully up to
this point, raised two new points of law based on
the facts alleged in his motion. First, he argued
that the offence of which he had been convicted
and those with which he had been charged did not
exist in law. Then, he contended that the Munic-
ipal Court exceeded its jurisdiction when, for the
purposes of its judgment on the information of
September 1973, it calculated the number of park-
ing spaces required by by-law 1044-1 on the basis
of the number of apartments contained in appel-
lant's building.

The recourse in evocation or revision consists of
two separate procedural stages: authorizing the
writ of summons to be issued and rendering judg-
ment on the merits of the case. The issue here
concerns the issuance of the writ of summons; the
second paragraph of art. 847 C.C.P. provides as
follows:

847....

The judge to whom the motion is presented cannot
authorize the issuance of a writ of summons unless he is
of opinion that the facts alleged justify the conclusions
sought.

In Cour des Sessions de la Paix du district de
Montrial v. Association internationale des Tra-
vailleurs en ponts, en fer structural et orne-
mental 2, Brossard J.A., speaking for the Court of
Appeal, clearly set forth the applicable rules, at p.
514:

[TRANSLATION] ... the judge must authorize that the
writ be issued if, assuming the facts alleged in the
motion for issuance are proven, the conclusions sought
are justified in law; otherwise, the judge must refuse to
issue the writ.

2 [1970] C.A. 512.

Contrairement A ses collgues, le juge Brossard,
aurait accueilli l'appel et autoris6 la d6livrance du
bref introductif d'instance demand6 par l'appelant;
selon lui, le 4.... veritable nceud du litige requiert
de la Cour et non pas simplement du juge auquel
est demand6e l'6mission d'un bref d'6vocation que
la Cour se prononce, au fond, sur les faits.,

Devant cette Cour, I'appelant, sans renoncer aux
pr6tentions qu'il a jusqu'ici fait valoir sans succ6s,
a soulev6 deux nouveaux moyens de droit qui
ressortent des faits all6gu6s dans sa requite. II
pr6tend d'abord que l'infraction dont il a 6t6
trouv6 coupable et dont il est accus6 n'a pas d'exis-
tence 16gale. 11 pr6tend ensuite que la Cour muni-
cipale a exc6d6 sa juridiction lorsque, pour les fins
de son jugement sur la plainte du mois de septem-
bre 1973, elle a calcul6 le nombre d'espaces de
stationnement requis par le r~glement 1044-1 en
tenant compte du nombre de gargonnibres contenu
dans l'immeuble de l'appelant.

Le recours en 6vocation ou en r6vision comporte
deux 6tapes proc6durales distinctes: celle de l'auto-
risation de la d6livrance du bref d'assignation et
celle du jugement du fond du litige. Le d6bat se
situe actuellement au niveau de la d6livrance du
bref d'assignation; le deuxibme alin6a de l'art. 847
C.p.c. 6dicte ce qui suit:

847....

Le juge A qui la requate est pr6sent6e ne peut autori-
ser la d6livrance du bref d'assignation que s'il est d'avis
que les faits all6gu6s justifient les conclusions recher-
ch6es.

Dans Cour des Sessions de la Paix du district
de Montrial c. Association internationale des
Travailleurs en ponts, en fer structural et orne-
menta 2, le juge Brossard, exprimant l'avis de la
Cour d'appel, a clairement 6nonc6, i la p. 514, les
r6gles applicables:

... le juge doit autoriser I'6mission du bref si, les
faits all6gu6s dans la demande d'6mission 6tant tenus
pour av6r6s, les conclusions recherch6es sont justifi6es
en droit; le juge doit, dans le cas contraire, refuser
I'6mission du bref.

2 [1970] C.A. 512.
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In FranCois Nolin Limitee v. Commission des
relations de travail du Quibec 1, Pigeon J., giving
the opinion of this Court, said at p. 170:

[TRANSLATION] .. . And so that issuance of the writ
cannot be obtained on the basis of frivolous allegations,
the new Code allows the applicant to be cross-examined
on his affidavit (art. 93).

In the case at bar, appellant's motion was
accompanied by his affidavit attesting to the truth
of the facts alleged in the motion. Respondents did
not cross-examine appellant on "the truth of the
facts sworn to in the affidavit" (art. 93 C.C.P.). It
follows, therefore, that for the purposes of this first
procedural stage, the facts alleged must be assu-
med to be true without any further evidence being
either necessary or indeed admissible at this stage.
There can be no question of considering facts other
than those so assumed to be true.

For these reasons, this Court denied the motion
made by the City during the hearing for leave to
include in the record the transcript of appellant's
trial in the Municipal Court pursuant to the first
information of October 1973, on which he was
convicted. This exhibit was not alleged in appli-
cant's motion and did not form part of the record
submitted to the trial judge. To have allowed the
City to dispute the truth of the facts alleged in the
motion at this stage, other than through the cross-
examination of the applicant-which did not take
place-would have been to confuse the two proce-
dural stages mentioned above.

The first new ground raised by appellant was
that the Municipal Court lacked jurisdiction
because the offences with which he was charged,
and of which in one case he has been convicted,
was not an offence known to law.

The wording of each of the informations laid
against appellant is identical except for the date on
which the offence was allegedly committed; in
each case, appellant was charged with having, on
the date specified:

[1968] S.C.R. 168.

Dans Frangois Nolin Limitie c. Commission des
relations de travail du Quibec3 , le juge Pigeon,
exprimant l'opinion de cette Cour, dit A la p. 170:

... Et pour qu'on ne puisse obtenir la d6livrance du
bref par des all6gations fantaisistes, le nouveau Code a
permis de contre-interroger le requbrant sur son affida-
vit (art. 93).

Dans l'espice, la requite de I'appelant est
accompagn6e de l'affidavit de ce dernier affirmant
la v6racit6 des faits all6gubs dans la requte. Les
intimbs n'ont pas contre-interrog6 l'appelant sur
da v6rit6 des faits attest6s par sa d6claration* (art.
93 C.p.c.). II faut donc dire que pour les fins de
cette premiere 6tape proc6durale, les faits all6gu6s
doivent 6tre tenus pour vrais sans qu'aucune autre
preuve ne soit A ce stade ni necessaire ni meme
permise. 11 ne saurait 8tre question de consid6rer
des faits autres que ceux qui sont ainsi tenus pour
vrais.

Pour ces raisons, nous avons refus6 la requEte
que la Ville a faite au cours de l'audition en vue
d'obtenir la permission de produire au dossier la
transcription des notes stbnographiques du procks
subi par l'appelant en Cour municipale A la suite
de la premiere plainte du mois d'octobre 1973 sur
laquelle il a 6t6 trouv6 coupable. Cette pi6ce n'est
pas all6gu6e dans la requEte du requ6rant et ne fait
pas partie du dossier soumis au juge de premiere
instance. C'eiit 6t confondre les deux 6tapes pro-
c6durales mentionn6es ci-dessus que de permettre
A la Ville d'attaquer A ce stade, autrement que par
le contre-interrogatoire du requbrant-ce qu'elle
n'a pas fait-la vbracit6 des faits all6gu6s dans la
requite.

Le premier moyen nouveau soulev6 par l'appe-
lant est que la Cour municipale est sans juridiction
parce que, I'infraction dont il est accus6 et dont,
dans un cas, il a d6ji 6t6 trouv6 coupable, n'existe
pas en droit.

Le texte de chacune des plaintes d6pos6es contre
l'appelant est identique sauf quant au jour ox
l'infraction aurait Ut commise; dans chaque cas
l'appelant y est accus6 d'avoir, A la date
mentionnbe:

3[1968] R.C.S. 168.
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[TRANSLATION] used the building situated at 25
Avenue Vincent d'Indy in Outremont, on lots 32-13 and
30-120 of the official cadastre of the parish of C6te-des-
Neiges, while the same lacked the parking spaces
required by section 4.1.1.5 of By-Law 1044-1, thus
having contravened section 4.1.1.8 of By-law 1044-1 of
the City of Outremont.

Section 4.1.1.5 of the by-law requires that there
be one parking space for each apartment.

Section 4.1.1.8, under which appellant was
charged, reads as follows:

[TRANSLATION] 4.1.1.8 Permanent nature of parking
spaces:

The parking regulations provided by this section are
continuous and compulsory in nature, and shall be in
force as long as the building to which they apply
continues to exist and the use made of it requires
parking spaces under the provisions of this section.

It is therefore unlawful for the owner of a "usage"
[customary right] authorized by this by-law to dis-
pense in any way whatsoever with the parking spaces
and the loading and unloading spaces required by this
section. It is also unlawful for any person, partnership
or corporation to use, without complying with the
requirements of this section, a building which,
because of an alteration that may have been made to
it or a subdivision of land, no longer has the required
parking spaces.

Any building not in compliance with this by-law in
this regard shall be demolished.

The parties differed as to the scope of the first
two paragraphs of this section: in appellant's view,
each of the two sentences in the second paragraph
creates an offence; respondents maintain that the
first paragraph also creates an offence, and this is
the offence with which appellant was charged.

It has always been acknowledged that the exist-
ence of a criminal offence may not be inferred; if
the legislator wishes to create an offence, he must
do so in clear language: his intention to do so
cannot be presumed. Blackstone observed (1 Bl.
Comm. 88 (Hargr. ed.), note 37):
The law of England does not allow of offences by
construction, and no cases shall be holden to be reached
by penal laws but such as are within both the spirit and
the letter of such law.

utilis6 le bitiment sis au numbro 25 de l'avenue Vincent
d'Indy A Outremont, sur les lots 32-13 et 30-120 du
cadastre officiel de la paroisse de C6te-des-Neiges, ne
poss6dant pas les espaces de stationnement requis par
l'article 4.1.1.5 du R~glement 1044-1, et avoir ainsi
contrevenu A l'article 4.1.1.8 du R6glement 1044-1 de la
Ville d'Outremont.

En vertu de l'art. 4.1.1.5 du r6glement, il doit y
avoir une case de stationnement par logement.

L'article 4.1.1.8 auquel I'appelant est accus6
d'avoir contrevenu se lit comme suit:

4.1.1.8 Permanence des espaces de stationnement:

Les exigences de stationnement 6tablies par cet article
ont un caractare obligatoire continu, et pr6valent aussi
longtemps que le batiment qu'elles desservent
demeure en existence et que l'emploi qu'on en fait
requiert des cases de stationnement en vertu des dis-
positions de cet article.

Il est done ill6gal pour le propri6taire d'un *usage,
autoris6 par le pr6sent r6glement, de supprimer de
quelque fagon que ce soit des cases de stationnement
ou des espaces de chargement et de d6chargement
requis par cet article. Il est aussi ill6gal pour une
personne, soci6t6 ou corporation, d'utiliser sans satis-
faire aux exigences de cet article un bitiment qui, A
cause d'une modification qui lui aurait 6t6 apport6e
ou d'un morcellement de terrain, ne possde plus les
espaces de stationnement requis.

Tout bitiment d6rogatoire au pr6sent r6glement A
ce sujet sera d6moli.

Les parties ne s'entendent pas sur la port6e des
deux premiers alin6as de cet article; selon l'appe-
lant, une infraction est cr66e par chacune des deux
phrases du deuxi6me alin6a; les intim6s pr6tendent
que le premier alin6a est 6galement constitutif
d'une infraction, qui est d'ailleurs celle dont serait
accus6 l'appelant.

II a toujours 6t reconnu qu'une infraction
p6nale n'existe pas par inf6rence; si l'autorit6
publique veut cr6er un dblit, elle doit s'en exprimer
clairement; I'on ne peut pr6sumer de son intention
de le faire. Blackstone (1 BI.Comm. 88 (6d.
Hargr.), note 37) dit:
[TRADUCTION] Le droit anglais ne permet pas la cr6a-
tion d'infractions par interpr6tation et on ne peut con-
clure que les lois p6nales s'appliquent A un cas donn6
que s'il tombe sous le coup de l'esprit et de la lettre
d'une telle loi.
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In Dickenson v. Fletcher4, Brett J. wrote, at p.
7:
Those who contend that a penalty may be inflicted must
show that the words of the Act distinctly enact that it
shall be incurred under the present circumstances. They
must fail if the words are merely equally capable of a
construction that would, and one that would not, inflict
the penalty.

The problem presented here is very similar to
that which was the subject-matter of a decision by
the Queen's Bench Division in Sales-Matic, Ltd.
v. Hinchliffel, in which the question was whether
an offence had been created by a provision of the
Act which declared all lotteries to be illegal. Lord
Parker C.J., speaking for the Court, said the fol-
lowing at p. 402:

... Section 21, which is the opening section of Part 2
of the Act dealing with loteries and prize competitions,
is very short and is to this effect:

"Subject to the provisions of this Part of this Act,
all lotteries are unlawful."

The sole question is: Do those words, as the magistrates
have held, create an offence?

Section 21 is followed by s.22, which sets out a
number of offences in connexion with lotteries. Section
22 (1) is in this form:

"Subject to the provisions of this section, every
person who in connexion with any lottery promoted or
proposed to be promoted either in Great Britain or
elsewhere . . ."

Then follows a number of things such as printing tickets,
selling tickets, using premises, causing or procuring
certain matters; and s.22 (1) provides that in all those
cases the doer shall be guilty of an offence. The penal-
ties are laid down by s.30, which provides that a person
guilty of an offence under any section contained in Part
2 shall be liable on summary conviction and on indict-
ment as there set out.

Going back to s.21, it is, in general terms, declaring
all lotteries to be unlawful. It is, to my mind, a novel
way of declaring something to be an offence. One may
test it in this way: Always supposing that the intention
was to create an offence or offences by those words,
what are they? Is it saying that anybody who conducts a
lottery or promotes a lottery is guilty of an offence? Is it
saying that anybody who partakes in a lottery is guilty

' (1873), L.R. 9 C.P. 1.
[ 11959] 3 All. E.R. 401.

Dans Dickenson v. Fletcher 4, le juge Brett 6crit
A la p. 7:
[TRADUCTION] Ceux qui pr6tendent qu'une peine peut
8tre impos6e doivent 6tablir que les termes de la loi
6dictent clairement qu'elle doit 6tre impos6e dans les
circonstances pr6sentes. Ils doivent 8tre d6bout6s si l'in-
terpr6tation des termes permet tout aussi bien d'imposer
une peine que de ne pas le faire.

Le problame qui se pose ici offre beaucoup
d'analogie avec celui qui a fait l'objet de la d6ci-
sion de la Queen's Bench Division dans Sales-
Matic, Ltd. v. Hinchliffe5 , o6 il s'agissait de savoir
si une infraction avait 6t6 cr66e par une disposition
de la loi qui d6clarait ill6gales toutes les loteries.
Parlant pour la Cour, le juge en chef lord Parker
s'exprime comme suit A la p. 402:

[TRADUCTION] ... L'article 21, le premier article de
la Partie 2 de la Loi qui traite des loteries et des
concours, est trds bref et se lit ainsi:

aSous r6serve des dispositions de la pr6sente Partie
de cette Loi, toutes les loteries sont ill6gales*.

Une seule question se pose: ces termes cr6ent-ils une
infraction, comme l'ont d6cid6 les magistrats?

L'article 21 est suivi de l'art. 22 qui d6finit un certain
nombre d'infractions relatives aux loteries. Le paragra-
phe 22(1) privoit:

iSous r6serve des dispositions de cet article, toute
personne qui relativement A toute loterie lanc6e ou
dont le lancement est envisag6 en Grande-Bretagne ou
ailleurs . . .,

Puis vient I'6num6ration de certains actes comme l'im-
pression et la vente de billets, l'utilisation de locaux,
faire faire ou obtenir certaines choses; le par. 22(1)
pr6voit que, dans tous ces cas, I'auteur est coupable
d'une infraction. Les peines sont fix6es par l'art. 30 qui
pr6voit qu'une personne coupable d'une infraction A un
article de la Partie 2 sera poursuivie sur d6claration
sommaire de culpabilit6 ou sur acte d'accusation.

Revenant A l'art. 21, il dit, en termes g6n6raux, que
toutes les loteries sont ill6gales. C'est A mon avis une
nouvelle fagon de d6clarer que quelque chose est une
infraction. On peut utiliser le test suivant: A supposer
que l'intention 6tait de cr6er une ou plusieurs infrac-
tions, quelles sont-elles? Veut-on dire que quiconque
dirige ou lance une loterie est coupable d'une infraction?
Que quiconque prend part A une loterie est coupable

' (1873), L.R. 9 C.P. 1.
s [1959] 3 All. E.R. 401.
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of an offence? It seems to me that the proper construc-
tion of the section is that it is a declaration that all
lotteries are unlawful, and then, owing to the difficulty
of saying what is meant by promoting or conducting or
being concerned with a lottery, the legislature goes on,
by s.22, to declare a number of matters, which are
connected with the promotion and form part of the
promotion and conducting of a lottery, to be offences.
... In my opinion, s.21 does not create an offence, and
accordingly, this appeal succeeds.

This reasoning must be applied to the case at
bar.

The first paragraph of s. 4.1.1.8 of by-law
1044-1 does not constitute an offence: it contains a
statement of principle, from which may logically
be derived the two offences created by each of the
two sentences contained in the second paragraph
which uses the words "It is therefore unlawful . . ."
and "It is also unlawful . . ." . If the first para-
graph created a general offence, it is hard to see
the need to specify the two offences described in
the second paragraph, since the latter would neces-
sarily be included in the former. It would also
follow that the only purpose of the second para-
graph would be to give two specific examples of a
general offence that would be described in the first
paragraph. This is an interpretation which I do not
find acceptable, especially in penal matters.

As the first paragraph does not create an
offence, it cannot be used as the basis for the
informations laid against appellant.

Two separate offences are created by the second
paragraph: they are described in the first and
second sentences respectively.

The offence described in the first sentence con-
sists essentially in "dispensing in any way whatso-
ever with the parking spaces". Clearly, this is not
the offence with which appellant is charged: he is
charged with having "used the building . . ..

The other offence mentioned in s. 4.1.1.8 is that
described in the second sentence of the second
paragraph:
[TRANSLATION] ... It is also unlawful for any person,
partnership or corporation to use, without complying
with the requirements of this section, a building which,

d'une infraction? A mon avis, cet article sert seulement
A d6clarer ill6gales toutes les loteries et ensuite, en
raison de la difficult6 A d6finir alancer, diriger ou s'occu-
per d'une loterie, le l6gislateur a 6dict6 l'art. 22 pour
d6clarer qu'un certain nombre d'actes li6s au lancement
et A l'organisation d'une loterie, sont des infractions....
A mon avis, I'art. 21 ne cr6e pas d'infraction et en
cons6quence le pr6sent appel doit Etre accueilli.

Il y a lieu d'appliquer ce raisonnement A la
pr6sente affaire.

Le premier alin6a de l'art. 4.1.1.8 du r6glement
1044-1 n'est pas constitutif d'infraction; il contient
un 6nonc6 de principe d'oA d6coulent logiquement
les deux infractions cr66es par chacune des deux
phrases contenues au deuxibme alin6a; celui-ci uti-
lise d'ailleurs les mots: all est donc ill6gal. . . et II
est aussi ill6gal .. .*. Si le premier alinba crbait une
infraction gbn6rale, l'on voit difficilement I'utilit6
de mentionner sp6cifiquement les deux d6lits
d6crits au deuxibme alin6a puisque ceux-ci seraient
n6cessairement compris dans celle-lA. L'on serait
de plus amen6 A dire que le deuxibme alin6a n'a
d'autre utilit6 que de donner deux exemples sp6ci-
fiques de l'infraction g6n6rale pr6vue au premier
alin6a. C'est IA une interpr6tation qui, surtout en
matibre p6nale, ne m'est pas acceptable.

Le premier alin6a ne cr6ant pas d'infraction, il
ne peut servir de fondement aux plaintes log6es
contre l'appelant.

Pour ce qui est du deuxibme alin6a, il cr6e deux
infractions distinctes: celle d6crite A la premiere
phrase et celle d6crite A la deuxibme phrase.

L'infraction d6crite A la premidre phrase con-
siste essentiellement A asupprimer de quelque
fagon que ce soit des cases de stationnements.
Manifestement, ce n'est pas 1A l'infraction qui est
reproch6e A l'appelant; on l'accuse d'avoir cutilis6
le bitiment .. .

L'autre d6lit pr6vu A I'art. 4.1.1.8 est celui qui
est d6crit A la deuxibme phrase du deuxibme
alin6a:
... Il est aussi ill6gal pour une personne, soci6t6 ou
corporation, d'utiliser sans satisfaire aux exigences de
cet article un bitiment qui, A cause d'une modification
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because of an alteration that may have been made to it
or a subdivision of land, no longer has the required
parking spaces.

The offence described in this provision consists
of two essential factors: (i) the fact that the build-
ing does not have the required number of parking
spaces, and (ii) the fact that the lack of sufficient
parking spaces is the result of a subdivision of the
land or alterations to the building.

For there to be an offence, the lack of sufficient
parking spaces must result from an alteration to
the building or a subdivision of the land; the use of
a building not having the required number of
parking spaces is not by itself an offence.

None of the informations laid against appellant
mentioned even indirectly this second feature of
the offence, dealing with the cause of the lack of
parking spaces. Appellant was charged with
having contravened s. 4.1.1.8 of by-law 1044-1; the
offence with which he was charged under the
informations was not one that existed under the
by-law he was alleged to have violated.

Under such circumstances, appellant should
have been granted the authorization to exercise the
recourse in revision and evocation provided in art.
846 C.C.P.

In view of this conclusion on the merits of the
first submission of the appellant, it is not necessary
for me to express any opinion on the other ques-
tions discussed before the Court.

I am therefore of the opinion that the decision of
the Court of Appeal and the judgment of the
Superior Court should both be reversed, and that
the issuance of the writ introductive of suit in
evocation and revision should be authorized; I am
also of the opinion that appellant is entitled to his
costs against the City of Outremont in this Court
and the Court of Appeal, but costs in the Superior
Court should follow the outcome of the case.

qui lui aurait 6t6 apport6e ou d'un morcellement de
terrain, ne poss6de plus les espaces de stationnement
requis.

L'analyse de cette disposition fait voir que l'in-
fraction qui y est d6crite comporte deux 616ments
essentiels: (i) le fait que l'6difice n'ait pas le
nombre requis d'espaces de stationnement et (ii) le
fait que l'insuffisance d'espaces de stationnement
soit le r6sultat d'un morcellement de terrain ou de
modifications apportbes au bitiment.

Pour qu'il y ait infraction, il faut que l'insuffi-
sance du nombre d'espaces de stationnement
r6sulte d'une modification A l'6difice ou d'un mor-
cellement de terrain; la seule utilisation d'un 6di-
fice n'ayant pas le nombre prescrit de cases de
stationnement n'est pas un d6lit.

Aucune des plaintes contre l'appelant ne men-
tionne, mme indirectement, ce deuxibme 616ment
de l'infraction qui a trait A la cause de l'insuffi-
sance de cases de stationnement. L'appelant est
accus6 d'avoir contrevenu A I'art. 4.1.1.8 du rigle-
ment 1044-1; le d6lit qui d'aprbs les plaintes lui est
reproch6 n'en est pas un qui existe en vertu de la
disposition r6glementaire qu'iI est accus6 d'avoir
violbe.

En de telles circonstancnes, I'appelant a le droit
d'obtenir l'autorisation d'exercer le recours en
r6vision et en 6vocation pr6vu A I'art. 846 C.p.c.

Ptant donn6 cette conclusion sur le bien-fond6
du premier moyen soulev6 par I'appelant, il ne
m'est pas n6cessaire d'exprimer d'avis sur les
autres questions qui ont 6t6 discut6es devant nous.

Je suis donc d'opinion que l'arret de la Cour
d'appel et le jugement de la Cour sup6rieure doi-
vent tous deux 6tre infirm6s et que la d6livrance du
bref introductif d'instance en 6vocation et en r6vi-
sion doit 8tre autorisbe; je suis 6galement d'avis
que I'appelant a droit A ses d6pens contre la ville
d'Outremont devant cette Cour et devant la Cour
d'appel, mais que les d6pens en Cour sup6rieure
doivent suivre le sort du litige.

Pourvoi accueili.

586 [1979] 1 S.C.R.

Appeal allowed.



[1979] 1 R.C.S. BLOUIN C. LONGTIN et autres

Solicitors for the appellant: Gurman, Mar-
covitch & Aumais, Montreal.

Solicitors for the respondents: Viau, Bilanger,
Hibert, Mailloux, Pinard, Denault & Legault,
Montreal.

Procureurs de l'appelant: Gurman, Marcovitch
et Aumais, Montrial.

Procureurs des intimis: Viau, Bilanger, Hibert,
Mailloux, Pinard, Denault et Legault, Montrial.

587



588 McINROY AND ROUSE V. THE QUEEN [1979] 1 S.C.R.

Howard Douglas McInroy and Edward
Joseph Rouse Appellants:

and

Her Majesty The Queen Respondent.

1978: June 8, 9; 1978: October 31.

Present: Martland, Ritchie, Spence, Pigeon, Beetz,
Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law - Evidence - Witness's prior incon-
sistent statement to police - Admissibility - No error
on part of trial judge in permitting cross-examination
of witness concerning statement - Credibility -
Canada Evidence Act, R.S.C. 1970, c. E-10, s. 9(2).

The majority of the Court of Appeal for British
Columbia dismissed the appellants' appeals from their
convictions on charges of murder. The appellants
appealed to this Court pursuant to s. 618(l)(a) of the
Criminal Code upon a question of law on which Robert-
son J.A. had dissented.

A Crown witness, S, testified that she had a conversa-
tion with the appellant M but she could not recall it.
The Crown applied under s. 9(2) of the Canada Evi-
dence Act to cross-examine S on a previous statement
that she had given to the police. It was alleged that this
statement was inconsistent with the evidence that she
gave at the trial. In her statement to the police, S said
that M told her he had killed "a snitch" who had put
four people in jail and that he was being paid for the
killing.

Following a voir dire, the trial judge initially rejected
the Crown's application to cross-examine S, but, subse-
quently, after reconsideration, he reversed himself and
decided to permit a cross-examination of the "adverse
witness", limited to those portions of her statement
which pertained to conversations with the accused M. S
was cross-examined before the jury in relation to the
statement. Again she said she could not recall making
the statement to the police, or if she made the statement
whether or not it was true.

The Court of Appeal unanimously held that the trial
judge had erred in permitting Crown counsel to cross-
examine S concerning the statement. The Court of
Appeal concluded that the trial judge was in error in
ruling that the witness could be cross-examined by the
Crown as an adverse witness.

Howard Douglas McInroy et Edward Joseph
Rouse Appelants;

et

Sa Majest6 La Reine Intimie.

1978: 8 et 9 juin; 1978: 31 octobre.

Pr6sents: Les juges Martland, Ritchie, Spence, Pigeon,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit criminel - Preuve - Diclaration antirieure
incompatible faite par le timoin a la police - Admissi-
biliti - Le juge du procds n'a commis aucune erreur en
autorisant le contre-interrogatoire du timoin sur la
diclaration - Cridibiliti - Loi sur la preuve au
Canada, S.R.C. 1970, chap. E-10, par. 9(2).

La Cour d'appel de la Colombie-Britannique a rejet6,
A la majorit6, I'appel interjet6 par les appelants A l'en-
contre de leurs condamnations pour meurtre. Le pourvoi
devant cette Cour, interjet6 en vertu de l'al. 618(1)a) du
Code criminel, porte sur une question de droit A l'6gard
de laquelle le juge Robertson de la Cour d'appel 6tait
dissident.

Un t6moin du ministbre public, S, a t6moign6 qu'elle
avait eu une conversation avec l'appelant M, mais ne
s'en rappelait pas la teneur. Le ministbre public a
demand6, en vertu du par. 9(2) de la Loi sur la preuve
au Canada, la permission de contre-interroger le t6moin
S sur une d6claration antbrieure faite A la police. II a
all6gu6 que la d6claration 6tait incompatible avec son
t6moignage au procs. Dans cette d6claration, S affirme
que M lui a dit qu'il avait tu6 .un mouchard, qui avait
envoy6 quatre personnes en prison.

Aprds un voir dire, le juge du procks a d'abord refus6
au ministdre public la permission de contre-interroger S.
Mais il est revenu sur sa d6cision aprbs un r6examen et a
autoris6 un contre-interrogatoire du (t6moin d6favora-
bles, limit6 aux parties de sa d6claration portant sur les
conversations avec l'accus6 M. S a donc 6t6 contre-inter-
rog6e devant le jury au sujet de la d6claration. Elle a de
nouveau affirm6 ne pas se souvenir de la d6claration A la
police ajoutant que si elle en 6tait l'auteur, elle ne savait
pas si cette d6claration 6tait v6ridique ou non.

La Cour d'appel a unanimement statu6 que le juge du
procks avait commis une erreur en autorisant le substitut
A contre-interroger S sur la d6claration. La Cour d'appel
a conclu que le juge du procks avait commis une erreur
en jugeant que le t6moin pouvait etre contre-interrog6 A
titre de t6moin d6favorable.
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The majority of the Court of Appeal having held that
the trial judge was in error in permitting cross-examina-
tion of S under s. 9(2), went on to hold that the
statement of S to the police could properly be placed
before the jury under the doctrine of past recollection
recorded because she had testified that her statement
represented what she believed to be true at the time she
gave it even though she said she did not recollect her
conversation with M at the time of the trial. The
majority held that the statement was admissible as
probative of the matter asserted in it. It was on the issue
of the admissibility of the statement based on this
ground that Robertson J.A. dissented and on the basis of
that dissent the appellants appealed to this Court.

Held: The appeal should be dismissed.

Per Martland, Ritchie, Spence, Pigeon, Beetz and
Pratte JJ.: Section 9(2) of the Canada Evidence Act is
not concerned with the cross-examination of an adverse
witness. The subsection confers a discretion on a trial
judge where the party producing a witness alleges that
the witness has made, at another time, a written state-
ment inconsistent with the evidence being given at the
trial. The discretion is to permit, without proof that
the witness is adverse, cross-examination as to the
statement.

The granting of the Crown's application was a matter
for the sole discretion of the trial judge and he had
adequate grounds for exercising that discretion as he
did. Having granted the application the Crown was
entitled to cross-examine S before the jury. The trial
judge was careful to explain the limited extent to which
that cross-examination might be considered by the jury.

In view of the conclusion that there was no error on
the part of the trial judge in permitting the cross-exami-
nation of S under s. 9(2), it was unnecessary to express
any conclusion respecting the opinion of the majority of
the Court of Appeal as to the legal basis upon which the
statement of S could be placed before the jury and from
which opinion Robertson J.A. dissented.

R. v. Milgaard (1971), 2 C.C.C. (2d) 206; Wolf v.
The Queen, [1975] 2 S.C.R. 107, referred to.

Per Estey J.: Section 9(2) of the Evidence Act and the
common law relating to the admissibility of prior incon-
sistent statements entitled the jury to take into their
consideration the contents of the prior inconsistent state-
ment not only on the issue of determining credibility of
the witness, S, but also in determining the issues of fact
arising in the trial to which the contents of the prior
statement may be relevant. Put another way, once the
prior inconsistent statement has been proven, either
through the witness who has made the statement or by

Ayant statu6 que le juge du procks avait commis une
erreur en autorisant ce contre-interrogatoire de S en
vertu du par. 9(2), la majorit6 de la Cour d'appel a
ajout6 que le jury pouvait 6tre saisi de la d6claration que
S avait faite A la police en vertu de la doctrine des
souvenirs consign6s par 6crit 6tant donn6 qu'elle avait
t6moign6 que sa d6claration relatait ce qu'elle croyait
vrai A l'6poque, m~me si, au moment du procks, elle ne
se rappelait pas sa conversation avec M. La majorit6 a
jug6 la d6claration recevable et probante quant aux faits
qu'elle 6nonce. C'est sur la question de la recevabilit6 de
la d6claration pour ce motif que le juge Robertson 6tait
dissident et c'est sur cette dissidence que repose le
pourvoi devant cette Cour.

Arrit: Le pourvoi doit Etre rejet6.

Les juges Martland, Ritchie, Spence, Pigeon, Beetz et
Pratte: Le paragraphe 9(2) de la Loi sur la preuve au
Canada ne porte pas sur le contre-interrogatoire d'un
t6moin d6favorable. 11 confbre un pouvoir discr6tion-
naire au juge du procks lorsque la partie qui produit un
t6moin alligue que le t6moin a fait A un autre moment
une d6claration par 6crit incompatible avec sa d6position
au procks. Le juge peut, sans qu'il soit prouv6 que le
timoin est d6favorable, permettre un contre-interroga-
toire sur la d6claration.

Le pouvoir discr6tionnaire de faire droit A la requete
du ministare public appartient au juge du procas et il
disposait de motifs valables pour d6cider comme il l'a
fait. Sa requite accueillie, le ministbre public pouvait
contre-interroger S devant le jury. Le juge a soigneuse-
ment expliqu6 la port6e restreinte que le jury pouvait
accorder au contre-interrogatoire.

Compte tenu de la conclusion que le juge du procks
n'a commis aucune erreur en autorisant le contre-inter-
rogatoire de S en vertu du par. 9(2), il n'est pas n6ces-
saire de statuer sur le fondement juridique qui, selon
l'opinion de la majorit6 en Cour d'appel (Ic juge Robert-
son 6tant dissident), permet de soumettre au jury la
d6claration de S.

Jurisprudence: R. v. Milgaard (1971), 2 C.C.C. (2d)
206; Wolf c. La Reine, [1975] 2 R.C.S. 107.

Le juge Estey: Aux termes du par. 9(2) de la Loi sur
la preuve et des principes de common law relatifs aux
d6clarations antbrieures incompatibles, le jury avait le
droit de prendre en consid6ration le contenu de pareille
d6claration, non seulement pour 6valuer la cr6dibilit6 du
t6moin S mais 6galement pour trancher les questions de
fait soulev6es au procas et vis-A-vis desquelles le contenu
de la d6claration ant6rieure est pertinent. Autrement
'dit, une fois prouv6e la d6claration ant6rieure incompa-
tible, par I'interrogatoire du t6moin qui I'a faite ou
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other evidence, the contents of the prior inconsistent
statement become evidence before the tribunal of fact in
the same way as the testimony during the trial by the
witness in question forms a part of the record; and it is
left to the trier of fact to determine which, if either, of
the statements by the witness, that is the testimony in
court or the prior statement, sets out the truth partially,
totally, or not at all. It is both an error in law and an
offence against common sense to instruct the jury that
the witness's prior statement, particularly when given in
the circumstances of this case, may be considered by the
jury only on the issue as to credibility of the witness, S,
and must be disregarded on the issues of fact arising in
this statement; and more precisely, that the jury must be
told that the prior statement may not be considered by
them as proof or even as some evidence relating to the
matters asserted in that statement.

R. v. Golder, [1960] 3 All E.R. 457; R. v. Milgaard,
supra; Greenough v. Eccles (1859), 5 C.B. (N.S.) 786;
R. v. Harris (1927), 20 Cr. App. R. 144; R. v. Kadeshe-
vitz, [1934] O.R. 213; R. v. Duckworth (1916), 37
O.L.R. 197; Deacon v. R., [1947] S.C.R. 531; Wright v.
Beckett (1834), 1 Moo. & Rob. 414; D.P.P. v. Kil-
bourne, [1973] A.C. 729; Picken v. R., [1938] S.C.R.
457; Teper v. R., [1952] A.C. 480; R. v. Campbell
(1977), 1 C.R. (3d) 309; Di Carlo v. United States
(1925), 6 F. (2d) 364; United States v. De Sisto (1964),
329 F. 2d 929, referred to.

APPEAL from a judgment of the Court of
Appeal for British Columbia' dismissing, by a
majority, the appellants' appeals from their convic-
tions on charges of murder. Appeal dismissed.

T. L. Robertson, D. Acheson and R. Jatko, for
the appellants.

M. R. V. Storrow, for the respondent.

The judgment of Martland, Ritchie, Spence,
Pigeon, Beetz and Pratte JJ. was delivered by

MARTLAND J.-The appellants appeal to this
Court pursuant to s. 618(l)(a) of the Criminal
Code upon a question of law on which Robertson
J.A., had dissented in the Court of Appeal for
British Columbia. The majority of that Court
dismissed the appellants' appeals from their con-
victions on charges of murder.

1[1974] 4 W.W.R. 734.

autrement, le contenu de la d6claration antbrieure
incompatible fait autant partie de la preuve soumise au
tribunal que la d6position du t6moin au procks; il appar-
tient au juge du fond de d6terminer quelle d6claration,
de la d6position au procks ou de la d6claration ant6-
rieure, 6nonce la v6rit6, que ce soit totalement, en partie
ou pas du tout. C'est d la fois une erreur de droit et une
insulte au bon sens de dire au jury que la d6claration
ant6rieure du t6moin, particulibrement quand elle est
faite dans des circonstances comme les pr6sentes, ne
peut 6tre prise en consideration que pour 6valuer la
cr6dibilit6 du t6moin S, et doit tre 6cart6e sur les
questions de fait dont elle traite; plus pr6cis6ment, c'est
une erreur de dire au jury qu'il ne peut consid6rer la
d6claration ant6rieure comme une preuve ni mime
comme un 616ment de preuve des faits qu'elle 6nonce.

Jurisprudence: R. v. Golder, [1960] 3 All E.R. 457;
R. v. Milgaard, pr6cit6; Greenough v. Eccles (1859), 5
C.B. (N.S.) 786; R. v. Harris (1927), 20 Cr. App. R.
144; R. v. Kadeshevitz, [1934] O.R. 213; R. v. Duck-
worth (1916), 37 O.L.R. 197; Deacon c. R., [1947]
R.C.S. 531; Wright v. Beckett (1834), 1 Moo. & Rob.
414; D.P.P. v. Kilbourne, [1973] A.C. 729; Picken c. R.,
[1938] R.C.S. 457; Teper v. R., [1952] A.C. 480; R. v.
Campbell (1977), 1 C.R. (3d) 309; Di Carlo v. United
States (1925), 6 F. (2d) 364; United States v. De Sisto
(1964), 329 F. 2d 929.

POURVOI A 1'encontre d'un arrt de la Cour
d'appel de la Colombie-Britanniquel rejetant, A la
majorit6, les appels interjet6s par les appelants A
1'encontre de leurs condamnations pour meurtre.
Pourvoi rejet6.

T. L. Robertson, D. Acheson et R. Jatko, pour
les appelants.

M. R. V. Storrow, pour I'intimbe.

Le jugement des juges Martland, Ritchie,
Spence, Pigeon, Beetz et Pratte a 6t6 rendu par

LE JUGE MARTLAND-Ce pourvoi, interjet6 en
vertu de l'al. 618(1)a) du Code criminel, porte sur
une question de droit sur laquelle il y a eu dissi-
dence du juge Robertson en Cour d'appel de la
Colombie-Britannique. Cette cour-lA a rejet6, i la
majorit6, I'appel interjet6 par les appelants A l'en-
contre de leurs condamnations pour meurtre.

'[1974] 4 W.W.R. 734.
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The facts are stated in the judgment of Chief
Justice Farris, who delivered the reasons of the
majority, and are as follows:

The principal witness for the Crown was Donald
Jordan, a 17-year old boy who is black. His colour is
material to the corroborative evidence. He testified that
on the night of February 16th, 1975, he lived at 5195
Hoy Street in Vancouver, the residence of one Kathy St.
Germaine and her five children, and one Eddie Wilson.
On this particular evening Jordan was at home babysit-
ting the five St. Germaine children. At about 9:00 or
10:00 p.m. the appellant McInroy came to the house to
see Kathy St. Germaine and came in for a visit. During
the visit McInroy told Jordan that Garnet Cameron had
"snitched" on somebody. Jordan had known Cameron
for some ten years. Mclnroy asked Jordan if he would
go with him to the house where he believed Cameron to
be to assist in getting him out of the house because he
knew that Cameron was scared and would not come out
of the house alone. Jordan agreed to go. Before they left
Mclnroy went into the kitchen where there was a cross-
bow hanging in an open cupboard in plain view. He
asked Jordan whether there were any arrows and Jordan
produced some. Mclnroy took the arrows and the bow
outside and fired two of the arrows into a shed outside
the back door. The arrows were yellow and red with red
feathers.

At about 10:30 p.m. Jordan and McInroy left the
premises at Hoy Street; Mclnroy carried the cross-bow
and Jordan carried the arrows and some wine. At that
time Jordan was wearing blue and white shoes, green
pants, white shirt and a brown long jacket. They drove
in a black Ford to premises known as The Dairy Queen
at Lakewood and Hastings in Burnaby. They parked in
a parking stall and after a short while another man
came to the car. Mclnroy got out of the car with the
cross-bow. He introduced this person by the name of
Eddie to Jordan. The person was the appellant Rouse.

After some conversation the three of them left the
Dairy Queen in the car and went to another parking lot
on Lakewood. They then went to Mclnroy's place with a
bottle of wine and the cross-bow and quiver of arrows
and spent about a half to three-quarters of an hour
there. They left McInroy's apartment, taking with them
the cross-bow and the arrows and went to Rouse's
apartment which was located across the street from
McInroy's. After a short time there they got into a blue
Plymouth car, Rouse driving, McInroy in the front seat
and Jordan in the back seat. They endeavoured to figure
out a way to get Cameron out of the house where they
believed him to be. The three of them concocted a story

Le juge en chef Farris, qui a r6dig6 le jugement
de la majorit6, expose les faits comme suit:

[TRADUCTION] Le principal t6moin du minist~re
public est Donald Jordan, un jeune homme de race
noire, Ag6 de 17 ans. Sa race est pertinente aux fins de la
preuve corroborante. II a d6clar6 que le 16 f6vrier 1975,
il vivait au 5195, rue Hoy A Vancouver, chez une
nomm6e Kathy St. Germaine avec ses cinq enfants et un
nomm6 Eddie Wilson. Ce soir-li, il gardait les cinq
enfants St. Germaine. Vers 21h ou 22h, I'appelant
McInroy s'est rendu chez Kathy St. Germaine pour lui
rendre visite. II a alors dit A Jordan, qui connaissait
Garnet Cameron depuis environ dix ans, que celui-ci
avait amouchard6s quelqu'un. Mclnroy a ensuite
demand6 A Jordan de l'accompagner 1A oil il pensait
trouver Cameron pour I'aider A le convaincre de sortir
de chez lui parce qu'il se doutait bien que Cameron
aurait peur et ne sortirait pas seul. Jordan a accept6.
Avant de partir, McInroy est all6 dans la cuisine cher-
cher une arbalate accroch6e dans une armoire ouverte. II
a demand6 A Jordan s'il y avait des flaches et celui-ci lui
en a donn6. McInroy a donc pris l'arbaldte et les flches
et a tir6 deux flches sur un hangar situ6 derridre la
maison. Les flches 6taient jaune et rouge, avec des
plumes rouges.

Vers 22h30, Jordan et Mclnroy ont quitt6 la maison
de la rue Hoy; Mclnroy portait l'arbalbte et Jordan les
flches et du vin. Jordan 6tait chauss6 de souliers bleu et
blanc et portait un pantalon vert, une chemise blanche et
un long veston brun. Ils se sont rendus en Ford noire A
un Dairy Queen situ6 A l'intersection des rues Lakewood
et Hastings, A Burnaby. Ils ont gar6 la voiture dans un
emplacement de stationnement et, un moment plus tard,
un homme s'est joint A eux. McInroy est sorti de la
voiture, l'arbalite en mains. II a pr6sent6 A Jordan cette
personne sous le nom d'Eddie. Il s'agissait de l'appelant
Rouse.

Aprds une discussion, les trois hommes ont quitt6 le
Dairy Queen en voiture et se sont rendus A un autre
terrain de stationnement, rue Lakewood. Puis ils sont
all6s chez McInroy avec une bouteille de vin, I'arbaldte
et un carquois contenant des flches. Ils y sont rest6s
d'une demi-heure A trois quarts d'heure. Ils ont quitt6
l'appartement de McInroy, avec l'arbaldte et les flches,
pour aller chez Rouse, en face. Un peu plus tard ils sont
partis en Plymouth bleue; Rouse conduisait, McInroy
occupait le sidge avant et Jordan la banquette arribre. Ils
cherchaient un moyen de faire sortir Cameron de la
maison oil ils pensaient le trouver. Ils ont invent6 une
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that Jordan was to tell to Cameron to persuade him to
come outside.

They proceeded to Cameron's house where he was
with Linda Colwell. Jordan went in and told Cameron
the concocted story with the r**sult that Cameron came
outside. There Cameron was confronted by Mclnroy
and Rouse. Mclnroy pointed the cross-bow at him and
asked him what he had told the police and Cameron
replied that he had no other choice. Finally the four of
them proceeded in the Plymouth car to the house on
Hoy Street to check on the children. After doing so
Jordan asked if he had to go too and Mclnroy said he
did.

They then left in the car with Cameron on the floor in
the back and with either Mclnroy or Rouse pointing the
cross-bow at him. They proceeded to a location on
Tillicum Road in Burnaby, went up to the railroad
tracks and parked for a few minutes to have a conversa-
tion. They then forced Cameron out of the car, who at
this time was dressed only in his shorts, Mclnroy having
previously told him to take off his clothes. McInroy told
Cameron to lie on the ground. Rouse moved the car
because he said he didn't want to get blood on it.
McInroy then fired an arrow into Cameron's neck. He
got up and Mclnroy kicked him and he fell down.
Mclnroy loaded another arrow and shot it into Camer-
on's side. Cameron stumbled around and fell into the
ditch, where he was subsequently found dead.

The three men, Jordan, Mclnroy and Rouse, then
drove off. They threw out Cameron's clothes from the
car and after taking Cameron's papers out of his wallet,
threw it out the window. The cross-bow was taken apart
and also thrown out.

They proceeded to Rouse's house, spent some time
there, and then drove to a bootlegger's where they
bought some whisky before returning to the Hoy Street
house where the witness Kathy St. Germaine by this
time was with Eddie Wilson.

Mrs. St. Germaine was called as a witness by
the Crown. Her testimony leading to the applica-
tion made by Crown counsel to the trial judge is
described by Chief Justice Farris as follows:

Mrs. St. Germaine, a woman of thirty years of age,
testified that on February 16th, 1975, she was living at
5195 Hoy Street with her five small children; her sister
Maureen Young, Ronnie Jordan, his brother Donnie
Jordan and Eddie Wilson. She said that on the evening
of February 16th she went to a moving picture show

histoire que devait lui conter Jordan pour le convaincre
de sortir.

Ils se sont donc rendus chez Cameron, qui se trouvait
en compagnie de Linda Colwell. Jordan est entr6, a
cont6 l'histoire convenue i Cameron et celui-ci est sorti.
C'est alors qu'il s'est trouv6 face d Mclnroy et Rouse.
Mclnroy a point6 l'arbalate en sa direction et lui a
demand6 ce qu'il avait dit A la police, ce A quoi Cameron
a r6pondu qu'il n'avait pas eu le choix. Finalement ils
sont tous mont~s dans la Plymouth pour aller rue Hoy
voir si les enfants allaient bien. Puis Jordan a demand6 A
Mclnroy s'il devait les suivre. II lui a r6pondu que oui.

Ils ont donc repris la voiture; Cameron 6tait couch6
sur le plancher, A l'arribre, McInroy ou Rouse le tenant
en joue avec l'arbalbte. Ils se sont rendus quelque part
rue Tillicum, A Burnaby, puis jusqu'A la voie ferr6e et
ont arrat6 la voiture, question de discuter. Ils ont fait
sortir Cameron de la voiture de force; celui-ci 6tait en
calegon, car McInroy I'avait oblig6 A se d6vatir. McIn-
roy a dit A Cameron de se coucher par terre. Rouse a
d6plac6 la voiture parce que, a-t-il dit, il ne voulait pas
qu'elle soit tach6e de sang. Puis Mclnroy a tir6 une
fl6che dans la nuque de Cameron; celui-ci s'est relev6 et
est retomb6 quand Mclnroy lui a donn6 des coups de
pied. Mclnroy a plac6 une autre fl6che sur son arbal~te
et a tir6. Cameron fut touch6 au c6t6. Apr~s quelques
soubresauts, Cameron est tomb6 dans le foss6 oil, plus
tard, on I'a trouv6 mort.

Ensuite, les trois hommes, Jordan, Mclnroy et Rouse
sont repartis en voiture. Ils ont jet6 les v~tements de
Cameron et, aprbs avoir pris ses papiers, ont jet6 son
portefeuille par la fen~tre de la voiture. Ils ont d6mont6
l'arbalate et s'en sont d6barrass6s de la mime manibre.

Ils sont all6s chez Rouse, y ont pass6 quelque temps,
puis ils se sont rendus chez un trafiquant d'alcool. Ils ont
achet6 du whisky avant de retourner A la maison de la
rue Hoy oi ils trouvarent le t6moin Kathy St. Germaine
en compagnie d'Eddie Wilson.

Le ministare public a appel6 Mm St. Germaine
comme t6moin. Voici en quels termes le juge en
chef Farris a comment6 l'extrait de son t6moi-
gnage qui a suscit6 la requate de l'avocat du
ministre public au juge du procks:

[TRADUCTION] Mm. St. Germaine est Ag6e de trente
ans. Elle a t6moign6 que le 16 fivrier 1975, elle vivait au
5195, rue Hoy avec ses cinq jeunes enfants, sa sorur
Maureen Young, Ronnie Jordan, son frdre Donnie
Jordan et Eddie Wilson. Elle a d6clar6 avoir pass6 la
soir6e du 16 f6vrier au cin6ma, en compagnie de
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with one Richard Jackson and left Donnie Jordan at
home babysitting. She arrived home from the theatre at
1:30 a.m. and found only the small children there. Eddie
Wilson came in about two o'clock and Donald Jordan
and McInroy came in about 2:30 a.m. She testified that
she had a conversation with Howie Mclnroy in the
kitchen but she couldn't recall it. Following the conver-
sation she went for a ride with McInroy in a station
wagon and took with them on the ride a brown paper
bag and somewhere between Kingsway and Rupert
Street, on the instruction of McInroy, she threw the bag
out the window. Subsequently, she took the police to the
location where she threw out the bag. She denied any
knowledge of the contents of it.

It was at this stage that Crown counsel applied under
s. 9(2) of the Evidence Act to cross-examine the witness
St. Germaine on a previous statement that she had given
to the police. It was alleged that this statement was
inconsistent with the evidence that she had given at the
trial. In the statement she said that when she and Howie
were out in the kitchen he told her that he had killed "a
snitch" who had put four people in gaol. He also said
that he was being paid for doing it. On the voir dire and
on her evidence in the presence of the jury, Mrs. St.
Germaine claimed she could not recall making these
statements.

Section 9 of the Canada Evidence Act, R.S.C.
1970, c. E-10, provides as follows:

9. (1) A party producing a witness shall not be
allowed to impeach his credit by general evidence of bad
character, but if the witness, in the opinion of the court,
proves adverse, such party may contradict him by other
evidence, or, by leave of the court, may prove that the
witness made at other times a statement inconsistent
with his present testimony; but before such last men-
tioned proof can be given the circumstances of the
supposed statement, sufficient to designate the particu-
lar occasion, shall be mentioned to the witness, and he
shall be asked whether or not he did make such
statement.

(2) Where the party producing a witness alleges that
the witness made at other times a statement in writing,
or reduced to writing, inconsistent with his present
testimony, the court may, without proof that the witness
is adverse, grant leave to that party to cross-examine the
witness as to the statement and the court may consider
such cross-examination in determining whether in the
opinion of the court the witness is adverse.

Richard Jackson et avoir confi6 la garde des enfants A
Donnie Jordan. A son retour, vers I h 30, elle a trouv6
les enfants seuls. Eddie Wilson est rentr6 vers 2 h et
Donald Jordan et McInroy vers 2 h 30. Elle a t6moign6
avoir eu une conversation avec Howie McInroy, dans la
cuisine, mais sans se rappeler A quel sujet. Aprds cette
conversation, elle est sortie pour faire un tour avec
McInroy dans une familiale et, A la demande de ce
dernier, elle a jet6 un sac de papier brun qu'ils avaient
emport6 avec eux, quelque part entre les rues Kingsway
et Rupert. Par la suite, elle a accompagn6 les policiers A
cet endroit, d6clarant toutefois ignorer ce que contenait
le sac.

C'est A ce moment que le substitut a demand6, en
vertu du par. 9(2) de la Loi sur la preuve au Canada, la
permission de contre-interroger le t6moin St. Germaine
sur une d6claration ant6rieure faite A la police. II a
all6gu6 que la d6claration 6tait incompatible avec son
t6moignage au procs. Dans cette d6claration, elle
affirme que Howie lui avait dit, dans la cuisine, qu'il
venait de tuer tun mouchard, qui avait envoy6 quatre
personnes en prison. II lui aurait aussi dit qu'il avait 6t6
pay6 pour le faire. Lors du voir dire et pendant son
t6moignage devant les jur6s, Mme St. Germaine a d6clar6
ne pas se rappeler ces d6clarations.

Voici l'art. 9 de la Loi sur la preuve au Canada,
S.R.C. 1970, chap. E-10:

9. (1) La partie qui produit un t6moin n'a pas la
facult6 d'attaquer sa cr6dibilit6 par une preuve g6n6rale
de mauvaise r6putation; mais si le t6moin est, de l'avis
de la cour, d6favorable A la partie en cause, cette
dernibre partie peut le r6futer par d'autres t6moignages,
ou, avec la permission de la cour, peut prouver que le
t6moin a en d'autres occasions fait une d6claration
incompatible avec sa pr6sente d6position; mais avant de
pouvoir 6tablir cette dernidre preuve, les circonstances
dans lesquelles a 6t6 faite la pr6tendue d6claration doi-
vent 8tre expos6es au t6moin de maniare A d6signer
suffisamment l'occasion en particulier, et il faut lui
demander s'il a fait ou non cette d6claration.

(2) Lorsque la partie qui produit un t6moin allgre
que le t6moin a fait A d'autres moments une d6claration
par 6crit, ou qui a 6t6 prise par 6crit, et qui est incompa-
tible avec sa pr6sente d6position, la cour peut, sans que
la preuve soit 6tablie que le t6moin est d6favorable A la
partie en cause, accorder A cette partie la permission
d'interroger contradictoirement le t6moin quant A la
d6claration et la cour peut tenir compte de cet interroga-
toire contradictoire pour d6cider si, de l'avis de la cour,
le t6moin est d6favorable A la partie en cause.
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The procedure to be followed in respect of an
application under s. 9(2) has been recommended
by Chief Justice Culliton in Regina v. Milgaard2,
at p. 221:

(1) Counsel should advise the Court that he desires to
make an application under s. (2) of the Canada Evi-
dence Act.

(2) When the Court is so advised, the Court should
direct the jury to retire.

(3) Upon retirement of the jury, counsel should
advise the learned trial Judge of the particulars of the
application and produce for him the alleged statement in
writing, or the writing to which the statement has been
reduced.

(4) The learned trial Judge should read the state-
ment, or writing, and determine whether, in fact, there
is an inconsistency between such statement or writing
and the evidence the witness has given in Court. If the
learned trial Judge decides there is no inconsistency,
then that ends the matter. If he finds there is an
inconsistency, he should call upon counsel to prove the
statement or writing.

(5) Counsel should then prove the statement, or writ-
ing. This may be done by producing the statement or
writing to the witness. If the witness admits the state-
ment, or the statement reduced to writing, such proof
would be sufficient. If the witness does not so admit,
counsel then could provide the necessary proof by other
evidence.

(6) If the witness admits making the statement, coun-
sel for the opposing party should have the right to
cross-examine as to the circumstances under which the
statement was made. A similar right to cross-examine
should be granted if the statement is proved by other
witnesses. It may be that he will be able to establish that
there were circumstances which would render it improp-
er for the learned trial Judge to permit the cross-exami-
nation, notwithstanding the apparent inconsistencies.
The opposing counsel, too, should have the right to call
evidence as to factors relevant to obtaining the state-
ment, for the purpose of attempting to show that cross-
examination should not be permitted.

(7) The learned trial Judge should then decide
whether or not he will permit the cross-examination. If
so, the jury should be recalled.

This procedure was followed by the trial judge
in the present case. A voir dire was held during
which Mrs. St. Germaine gave evidence. In consid-

2 (1971), 2 C.C.C. (2d) 206.

Dans Regina v. Milgaard2, a la p. 221, le juge
en chef Culliton a recommand6 l'adoption de la
proc6dure suivante dans le cas d'une demande
faite en vertu du par. 9(2):

[TRADUCTION] (1) L'avocat doit tout d'abord avertir
la Cour qu'il veut faire une requ~te en vertu du par. 9(2)
de la Loi sur la preuve au Canada.

(2) La Cour doit alors demander au jury de se retirer.

(3) En l'absence du jury, I'avocat doit exposer les
d6tails de la requate au juge du procks et lui remettre la
pr6tendue d6claration par 6crit ou prise par 6crit.

(4) Le juge du procas doit alors lire la d6claration et
d6cider si elle pr6sente effectivement quelque incompati-
bilit6 avec la d6position du t6moin en cour. S'il conclut A
l'absence d'incompatibilit6, la question est close; par
contre, s'il trouve quelque incompatibilit6, il doit deman-
der A l'avocat de faire la preuve de la d6claration en
question.

(5) L'avocat doit alors faire la preuve de la d6clara-
tion; il peut le faire en confrontant le t6moin avec la
d6claration. Si le t6moin avoue avoir fait la d6claration
par 6crit ou prise par 6crit, cette preuve suffit. Si le
t6moin ne fait aucun aveu, I'avocat peut faire sa preuve
par d'autres moyens.

(6) Si le t6moin avoue avoir fait la d6claration, I'avo-
cat de la partie adverse a le droit de le contre-interroger
quant aux circonstances de la d6claration. Ce droit au
contre-interrogatoire existe 6galement si la preuve de la
d6claration est faite par d'autres t6moins. 11 est possible
qu'il puisse 6tablir que, dans les circonstances, le juge du
procks ne devrait pas permettre le contre-interrogatoire,
malgr6 les incompatibilit6s apparentes. L'avocat de la
partie adverse doit 6galement avoir le droit d'apporter la
preuve de facteurs pertinents A l'obtention de la d6clara-
tion, dans le but d'6tablir qu'on ne devrait pas permettre
le contre-interrogatoire.

(7) Le juge du procas doit alors d6cider s'il va per-
mettre le contre-interrogatoire et, dans I'affirmative, il
doit rappeler les jur6s.

En l'espbce, le juge de premiere instance a suivi
cette proc6dure. II a tenu un voir dire au cours
duquel Mme St. Germaine a t6moign6. Aux fins de

2 (1971), 2 C.C.C. (2d) 206.
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ering this evidence it is significant that Mrs. St.
Germaine's statement to the police was given on
February 22, 1975. The trial, at which she gave
evidence, occurred only about seven months later,
between September 29 and October 6 of the same
year.

What had led to the application to cross-exam-
ine Mrs. St. Germaine were the answers which she
gave when being examined by counsel for the
Crown:

Q. Did you have a conversation with Donnie Jordan
and Howard McInroy?

A. Yes.

Q. Do you recall what that conversation was?
A. No, I don't.

Q. All right. Did there come a time when you went
into the kitchen?

A. Yes.

Q. Who entered the kitchen with you?
A. Howard McInroy.

Q. Howard McInroy?
A. Yes.

Q. Was Donnie Jordan present in the kitchen?
A. No.

Q. Did you have a conversation with Howie Mclnroy
in the kitchen?

A. Yes.

Q. Would you tell the court what conversation you
had with him?

A. I don't recall.

Q. Can you recall any of it?
A. No.

The following extracts from her evidence given
on the voir dire are of importance:

Q. Mrs. St. Germain, do you recall giving a state-
ment to Constable Ross of the Burnaby R.C.M.P.
on the 22nd of February, 1975 in the morning?

A. Yes.

Q. I am showing you a statement-or a document
consisting of eleven pages. I would ask you first if
you recognize the document. Would you examine
that-all eleven pages, please?

ce t6moignage, il est important de souligner que la
d6claration de Mme St. Germaine A la police date
du 22 f6vrier 1975. Le procks au cours duquel elle
a t6moign6 n'a eu lieu qu'environ sept mois plus
tard, entre le 29 septembre et le 6 octobre de la
meme ann6e.

Ce sont les r6ponses suivantes de Mme St. Ger-
maine, au cours de son interrogatoire par le substi-
tut, qui ont donn6 lieu A la requate en
contre-interrogatoire:

[TRADUCTION]

Q. Avez-vous eu une conversation avec Donnie
Jordan et Howard McInroy?

R. Oui.

Q. Vous souvenez-vous sur quoi elle portait?
R. Non.

Q. Bon. Ptes-vous all6e dans la cuisine?

R. Oui.

Q. Qui est entr6 dans la cuisine avec vous?
R. Howard Mclnroy.

Q. Howard McInroy?
R. Oui.

Q. Donnie Jordan 6tait-il avec vous dans la cuisine?
R. Non.

Q. Avez-vous parl6 A Howie McInroy dans la
cuisine?

R. Oui.

Q. Dites A la Cour de quoi vous avez parl6?

R. Je ne m'en souviens pas.

Q. Vous ne vous en souvenez pas du tout?
R. Non.

Les extraits suivants de son tbmoignage au cours
du voir dire sont importants:

[TRADUCTION]

Q. Mm* St. Germaine, vous souvenez-vous d'avoir fait
une d6claration A l'agent Ross de la G.R.C. de
Burnaby, le matin du 22 f6vrier 1975?

R. Oui.

Q. Voici une d6claration-un document de onze
pages. Je vous demande d'abord si vous reconnais-
sez le document. Examinez-le-regardez les onze
pages, s'il vous plait.
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At this point you could just look through the
document and see if your initials appear on all of
those pages. Does your initials appear on each of
those pages?

A. (Witness nods)

THE COURT: Would you answer please, madam?

A. Yes, it does.
MR. ROWAN:

Q. And does your signature appear on the bottom of
the eleventh page?

A. Yes, it does.

Q. Just hold on to that still, please. Now, yesterday
you will recall that you stated that you went into
the kitchen in the early morning of February 17th,
and Howie was in the kitchen of your home with
you-do you recall giving that evidence yester-
day?

A. Yes.

Q. And you gave evidence that you did not recall the
contents or the substance of the conversation-do
you recall giving that evidence yesterday?

A. Yes.

Q. And I would ask you if you would read the first
page, particularly the paragraph:

"Last Monday morning about 2:30 a.m. or
thereafter. . ."

-would you just read that now, please.
Now, would you also read the paragraph that
starts at the bottom of the page commencing:

"Later Howie and I went out . . ." and down to
the middle of the second page. Now, does that-
reading those paragraphs that you read, does that
assist your memory whatsoever in being able to
tell us what conversation took place in the
kitchen?

A. No.

Q. Pardon me?
A. No.

Q. Alright. I direct your attention specifically to the
top of page two, and particularly the phrase:

"Howie told me that he had killed somebody".

Now, you read that-I just want to ask you about
the statement when you made it-whose hand-
writing is it in?

Parcourez le document et dites-moi si vous
reconnaissez vos initiales sur chaque page. Vos
initiales se trouvent-elles sur toutes les pages?

R. (Le t6moin fait un signe de tate affirmatif)

LA COUR: Voulez-vous r6pondre s'il vous plait
madame?

R. Oui.
Me ROWAN:

Q. Et est-ce votre signature au bas de la onzibme
page?

R. Oui, c'est la mienne.

Q. Gardez le document, s'il vous plait. Hier vous avez
d6clar6 8tre all6e dans la cuisine A l'aube du 17
f6vrier et que Howie 6tait avec vous dans votre
cuisine-vous souvenez-vous de cette partie de
votre d6position d'hier?

R. Oui.

Q. Et vous avez dit ne pas vous souvenir de la teneur
ni du sens de votre conversation-vous souvenez-
vous de cette partie de votre d6position d'hier?

R. Oui.

Q. Lisez la premiere page, et particulibrement I'ali-
n6a qui commence par

,Lundi dernier, vers 2h30 du matin, ou peu
apres . .

-arratez-vous 1A pour l'instant, s'il vous plait.
Maintenant lisez l'alin6a au bas de la page, qui
commence par:

qPlus tard, Howie et moi sommes sortis . . ., et
jusqu'au milieu de la deuxibme page. La lecture de
ces paragraphes rafraichit-elle votre m6moire,
8tes-vous maintenant capable de nous dire de quoi
vous avez parl6 dans la cuisine?

R. Non.

Q. Pardon?
R. Non.

Q. Bien. J'attire votre attention sur le d6but de la
deuxibme page et particuliarement sur la phrase
suivante:

(Howie m'a dit qu'il avait tu6 quelqu'unD.

Vous lisez bien ce texte-Alors dites-moi quand
vous avez fait la d6claration, qui l'a 6crite?
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A. I don't know-Constable Ross, I think.

Q. You do recall giving a statement to Constable
Ross and reading it over, and signing it?

A. Yes.

Q. Now, could you tell us why you don't remember
now the statement:

"Howie told me that he had killed somebody".

A. I don't know why-I don't remember.
THE COURT: I'm sorry, I cannot hear you.

A. I don't know why-I don't remember. When I am
going back on the conversation in the house, I
can't remember what conversation I had because I
talked to Donny and I talked to Howie and I
talked to Eddie Wilson, and I don't remember now
looking back on it.

MR. ROWAN:

Q. And did Howie say words to you on that occasion
that he had killed somebody or not?

A. I don't know.

Q. You don't know. Do you recall saying anything to
Howie about-"I don't want to hear about it"?

A. I don't recall that.

Q. You don't remember-
THE COURT: I'm sorry, I can't hear you.

A. I don't recall that either.
MR. ROWAN:

Q. Do you recall Howie on that occasion saying to
you that it was some snitch that was the victim of
the crime?

A. No, I don't remember Howie saying it.

Q. Do you recall in the conversation, any reference to
the weapon being a cross-bow?

A. Not in that particular conversation.

MR. ROWAN:

Q. Back to your statement-the one you have before
you, it is clearly said there in that statement:

"Howie told me that he had killed somebody."

didn't you-you clearly said that in that
statement?

A. Yes, that's correct.

Q. Now, was that or was that not true? You are
under oath now. Was that or was that not true
that Howie told you he had killed somebody?

R. Je ne sais pas, je pense que c'est l'agent Ross.

Q. Vous souvenez-vous d'avoir fait une d6claration A
l'agent Ross, de I'avoir lue et sign6e?

R. Oui.

Q. Alors dites-nous comment il se fait que vous ne
vous souveniez plus d'avoir d6clar6:

aHowie m'a dit qu'il avait tu6 quelqu'un-.

R. Je ne sais pas pourquoi, je ne m'en souviens pas.
LA COUR: Parlez plus fort, je ne vous entends pas.

R. Je ne sais pas pourquoi, je ne m'en souviens pas.
Quand je repense A la conversation que nous avons
eue A la maison, je ne m'en souviens pas parce que
j'ai parl6 A Donny, puis A Howie et aussi A Eddie
Wilson et je ne me souviens plus maintenant.

Me ROWAN:

Q. Mais Howie vous a-t-il dit qu'il avait tu6 quel-
qu'un ou non?

R. Je ne sais pas.

Q. Vous ne savez pas. Vous rappelez-vous avoir dit A
Howie-dJe ne veux rien savoir*?

R. Je ne me souviens pas.

Q. Vous ne vous en souvenez pas ...
LA COUR: Je ne vous entends pas.

R. Je ne m'en souviens pas non plus.
M' ROWAN:

Q. Vous souvenez-vous que Howie vous ait dit que la
victime du crime 6tait un mouchard?

R. Non, je ne me souviens pas que Howie m'ait dit
cela.

Q. Vous souvenez-vous avoir parl6, durant cette con-
versation, de l'arme, de l'arbaldte?

R. Non pas lors de cette conversation pr6cise.

Me ROWAN:

Q. Revenons A votre d6claration-celle que vous avez
en mains-elle dit en toutes lettres:

,Howie m'a dit qu'il avait tu6 quelqu'uns.

c'est bien ce que vous avez dit dans votre
d6claration?

R. Oui, c'est exact.

Q. Alors est-ce que c'est vrai ou non? N'oubliez pas
que vous t6moignez sous serment. N'est-il pas vrai
que Howie vous a dit qu'il avait tu6 quelqu'un?
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A. I don't know.

Q. You don't know because you forget?
A. I don't remember the conversation I had with

Howie.

Q. But you can remember this very simple thing-
whether or not he told you that he had killed
somebody?

A. No, I cannot remember him saying that.

Q. Do you recall him saying as follows:

"He went on to tell me that it was some snitch."

You don't recall that either, do you?

A. No, I don't.

Q. Where did you get that information?
A. In the conversation of the three of us, I think-

Donny Jordan-
THE COURT: I am sorry-the conversation of the

three of us? Is that what you said?

A.

Q.
A.

Donny Jordan and Howie McInroy and I.

Donny Jordan, Howie McInroy and yourself.
Yes.

R. Je ne sais pas.

Q. Vous ne savez pas parce que vous avez oubli?
R. Je ne me souviens pas de ma conversation avec

Howie.

Q. Mais vous pouvez vous souvenir de cette chose trds
simple: vous a-t-il dit qu'il avait tu6 quelqu'un?

R. Non-je ne me souviens pas qu'il m'ait dit cela.

Q. Vous souvenez-vous qu'il vous ait dit ceci:

cApras il m'a dit que c'6tait un mouchard.,

Vous ne vous en souvenez pas non plus?

R. Non.

Q. Alors qui vous en a parl6?
R. Dans notre conversation A trois, je pense-Donny

Jordan-
LA COUR: Un instant. La conversation A trois? C'est

bien ce que vous avez dit?

R.

Q.
R.

Q. I see, and that's when you learned about this word
'snitch'-is that the idea? Is that what you are
saying? Or that this snitch was-

A. Yes.

Q. From Howie and Donny-when you were talking
to them?

A. Yes.
MR. ROWAN:

Q. I'm sorry, I didn't hear that question and answer.

A. Yes.
THE COURT: When she was talking to them, I put it to

her-Howie and Donny, she heard this expression.

MR. ROWAN:

Q. And that was in the living room then, was it? On
the morning of Monday the 17th?

A. Yes.

Q. So it was known at that time that someone had
been killed?

A. I don't know if at that time-

Q. Well, obviously in that conversation the word
snitch was used, and it must have been used in
some connection. I suggest to you it was used in
connection with the death of this man, Cameron.

A. Not necessarily.

Donny Jordan, Howie Mcinroy et moi-mime.

Donny Jordan, Howie McInroy et vous-mame.
Oui.

Q. Je vois, et c'est IA qu'on vous a parl6 d'un amou-
chardw-c'est ce que vous voulez dire? Ou 6tait-ce
plut6t que ce mouchard 6tait-

R. Oui.

Q. De Howie et Donny-lorsque vous leur avez
parl6?

R. Oui.
Mc ROWAN:

Q. Excusez-moi, je n'ai pas compris la question ni la
reponse.

R. Oui.

LA COUR: Je lui ai demand6 si c'est quand elle leur a
parl6-1 Howie et Donny, qu'elle a entendu cette
phrase.

M' ROWAN:

Q. Vous 6tiez dans la salle de s6jour A ce moment-li
n'est-ce pas? Le matin du lundi 17?

R. Oui.

Q. Alors vous saviez d6jA que quelqu'un avait 6t6
tu6?

R. Je ne sais pas si 1 ce moment-li-

Q. Mais on a manifestement utilis6 le mot mouchard
dans cette conversation, et c'6tait bien en rapport
avec quelque chose. Et je vous suggbre que c'6tait
en rapport avec la mort de Cameron.

R. Pas n6cessairement.
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Q. Alright. What other explanation do you have?

A. I have no explanation except that they were talk-
ing about Garnet Cameron, and the word snitch
came up, but I don't remember whether at that
time anything was said about anybody being
killed-

THE COURT: I cannot hear you, madam.

A. I said at that time I don't remember any conversa-
tion about him being killed.

Q. About who being killed?
A. Garnet Cameron.

Q. Well, didn't you just say a moment ago, with
reference to the snitch that Garnet Cameron was
one and the same person? Perhaps I misheard you.
Tell me if I heard you properly.

THE COURT: Read back the answer will you, Madam
Reporter.

(REPORTER COMPLIED)

MR. ROWAN:

Q. Alright. So, this statement that Howie told you he
killed somebody is something that you would
remember, isn't it? That's something that a person
cannot forget.

A. Well, I cannot remember him telling me that.

Q. Well, how can you forget it? You obviously said it
here on February 22nd, and it-you obviously
remembered it on the 22nd of February did you
not? Did you remember it on February 22nd?

A. I don't know-it's in the statement, so at that time
I had heard many things, and it was all very
confusing-I don't remember.

Q. Was what you said on the statement of February
22nd:

"Howie told me that he had killed somebody"

-untrue? Were you lying in that statement?

A. No, I wasn't lying.

Q. Then it was true when you said it then, but you
just don't remember it now?

A. I don't remember saying it in the statement.

Q. You wouldn't have lied in the statement though?
A. No, I wouldn't have lied.

Q. Would you turn over to page seven?

Q. Admettons. Alors avez-vous une autre explica-
tion?

R. Je n'en ai pas, sauf qu'ils parlaient de Garnet
Cameron, et que le mot mouchard a 6ti prononc6,
mais je ne me souviens pas si, A ce moment-lA, ils
ont dit que quelqu'un avait 6t6 tu6-

LA COUR: Madame, je ne vous entends pas.

R. J'ai dit que je ne me souviens pas qu'on ait dit
qu'il avait 6t6 tu6.

Q. Qui avait 6t6 tu6?
R. Garnet Cameron.

Q. Mais n'avez-vous pas dit il y a un instant, en
parlant du mouchard, qu'il s'agissait de Garnet
Cameron, de la mime personne? Je vous ai peut-
8tre mal comprise. Dites-moi si j'ai bien compris.

LA COUR: Madame la st6nographe, relisez la r6ponse
au t6moin.

(CE QUI FUT FAIT)

Me ROWAN:

Q. Bien. Vous vous souviendriez si Howie vous avait
dit qu'il avait tu6 quelqu'un, n'est-ce pas? C'est
une chose qu'on n'oublie pas.

R. Je ne me rappelle pas qu'il m'ait dit cela.

Q. Mais comment pouvez-vous oublier une telle
chose? Vous l'avez vous-mime dit le 22 f6vrier,
non? Alors vous vous en rappeliez le 22 f6vrier?
N'est-ce pas? Vous en souveniez-vous le 22
f6vrier?

R. Je ne sais pas-c'est bien dans la d6claration mais
j'avais entendu tellement de choses et tout 6tait si
compliqu6-je ne me souviens pas.

Q. Vous avez bien dit dans votre d6claration du 22
f6vrier:

aHowie m'a dit qu'il avait tu6 quelqu'uns

Est-ce vrai? Est-ce que vous mentiez?

R. Non, je ne mentais pas.

Q. Alors vous avez dit la v6rit6 dans votre d6clara-
tion, mais vous ne vous en souvenez plus
maintenant?

R. Je ne me souviens pas avoir dit cela dans ma
d6claration.

Q.
R.

Mais vous n'auriez pas menti?
Non, je n'aurais pas menti.

Q. Maintenant, regardez A la page 7.
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THE COURT: That might be marked for identification
on this voir dire.

MR. ROWAN: The witness has it. Perhaps it could be
marked after, my Lord.

THE COURT: Alright.

MR. ROWAN:

Q. Now, towards the bottom of the page when you
were being questioned-there is a following
question:

"Q. Did Howie say anything about being paid for
the killing?
A. Yes, he did. I don't remember what he said,
but he told me that he was getting paid for it."

Now, do you recall being asked that question by
Constable Ross and that being reduced to writing?

A. No, I don't, I don't recall.

Q. You don't recall that at all, but that is your
signature at the bottom of the page?

MR. JATKO: It is not a signature.

MR. ROWAN:

Q. I'm sorry, your initials at the bottom of the page?

A. Yes.

Q. And the next question:

"Q. Did he say how much?
A. No."

Do you recall being asked that question by Con-
stable Ross?

A. No, I don't.

Q. You don't recall giving that answer.
A. No.

Q. Now, after-assuming you had been asked that
question, do you now recall whether or not Howie
said anything about being paid for this killing?

A. No, I don't.

Q. Now, is it-you just don't recall having been
asked those questions and having given those
answers at all?

A. No, I don't.

Q. I would just like you to have a look at the-have a
look at page ten, the question there-a question
was put to you at the top of that page:

"Q. Did they tell you where the crossbow and
arrows had gone?

LA COUR: Ce document devrait 8tre cot6, pour le
dossier du voir dire.

Me ROWAN: Le t6moin l'a maintenant. Auriez-vous
objection i ce qu'il soit cot6 plus tard?

LA COUR: Aucune objection.

Me ROWAN:

Q. Au bas de la page, dans votre interrogatoire, vous
avez la question suivante:

.Q. Howie vous a-t-il dit quelque chose au sujet
du fait qu'il 6tait pay6 pour le meurtre?
R. Oui. Je ne me souviens pas exactement; mais je
sais qu'il m'a dit qu'il 6tait pay6.*

Vous souvenez-vous quand l'agent Ross vous a
pos6 la question et a pris votre r6ponse par 6crit?

R. Non, je ne m'en souviens pas.

Q. Vous ne vous souvenez pas du tout? Mais c'est
bien votre signature au bas de la page?

M' JATKO: Ce n'est pas une signature.

M' ROWAN:

Q. Excusez-moi, je veux dire vos initiales au bas de la
page?

R. Oui.

Q. Et la question suivante:

aQ. Vous a-t-il dit combien?
R. Non.,

Vous souvenez-vous que l'agent Ross vous ait pos6
cette question?

R. Non.

Q. Et vous ne vous souvenez pas de votre r6ponse.
R. Non.

Q. Bon, pr6sumons qu'il vous a pos6 la question; vous
souvenez-vous si Howie a mentionn6 qu'il 6tait
pay6 pour ce meurtre?

R. Non.

Q. Vous ne vous souvenez de rien du tout, ni des
questions, ni des r6ponses?

R. Non.

Q. J'aimerais que vous jetiez un coup d'ceil sur la
page dix; en haut de la page, on vous a demand6:

aQ. Vous ont-ils dit oai se trouvaient I'arbalbte et
les fliches?
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A. Howie told me the crossbow was broken into
pieces and thrown away. He didn't say anything
about the arrows. This was on Sunday night or
early Monday morning."

Now, do you recall being asked that question and
giving that answer?

A. No, I don't.

Q. You don't remember that at all? You may have
been asked that question and you may have given
that answer, but you just plainly don't remember
it?

A. That's right.

Q. Now, did Howie ever tell you about the crossbow
being broken into pieces?

A. I don't know.

Q. And if so, you don't remember-is that right?
A. That's right.

Q. And then at the bottom of page eleven, is written
as follows:

"I have read this statement and it is true and
correct."

You read that and signed that, did you not?

A. Yes.

These questions and answers are very similar to
those which are cited in the Milgaard case, at p.
218. The Court in that case held that cross-exami-
nation of a witness pursuant to s. 9(2) of the
Canada Evidence Act was proper in respect of an
eleven page statement which she had given to the
police, which she admitted having given and which
she admitted she had signed.

Following the voir dire, the trial judge in the
present case initially rejected the Crown's applica-
tion to cross-examine Mrs. St. Germaine, but,
subsequently, after reconsideration, he granted the
application and Mrs. St. Germaine was cross-
examined generally along the line of that pursued
on the examination on the voir dire. He said:
I have concluded that I have exercised my discretion
incorrectly, and I tell you now that I propose to reverse
myself, and if Crown counsel wishes, I will permit a
cross-examination of the adverse witness, limited to her
statement which was marked Exhibit "B" in the voir
dire, to those portions of her statement only which
pertain to conversations with the accused McInroy.

R. Howie m'a dit que l'arbaldte avait 6 bris6e et
jet6e. 11 n'a pas parl6 des flches. On 6tait diman-
che soir ou t6t lundi matin.,

Vous souvenez-vous de cette question et de votre
r6ponse?

R. Non.

Q. Pas du tout? Voulez-vous dire qu'il se peut qu'on
vous ait pos6 la question et que vous ayez donn6
cette r6ponse, mais que vous ne vous en souveniez
pas du tout?

R. C'est 9a.
Q. Mais Howie vous a-t-il ou non parl6 de l'arbalkte

bris6e?
R. Je ne sais pas.
Q. Et s'il l'a fait, vous I'avez oubli6; c'est ga?
R. Oui.

Q. Et puis, au bas de la page 11, on lit:

dJ'ai lu la pr6sente d6claration et elle est con-
forme et exacte..

Vous avez donc lu et sign6 la d6claration?

R. Oui.

Ces questions et r6ponses ressemblent beaucoup
A celles qui sont cities dans Milgaard, A la p. 218.
Dans cette affaire-lA, la Cour a accord6 la permis-
sion de contre-interroger le t6moin, conform6ment
au par. 9(2) de la Loi sur la preuve au Canada,
sur une d6claration de onze pages faite A la police
et qu'elle a reconnu avoir faite et signbe.

Aprbs le voir dire, le juge du procks en I'esp6ce a
d'abord refus6 au ministbre public la permission de
contre-interroger Mm- St. Germaine, mais il est
revenu sur sa d6cision aprbs un r6examen et Mme
St. Germaine a subi un contre-interrogatoire sem-
blable A celui qu'on utilise au voir dire. Le juge a
d6clar6:
[TRADUCTION] Je suis arriv6 A la conclusion que j'ai
mal exerc6 mon pouvoir discr6tionnaire et je vous
informe que je modifie ma d6cision pour autoriser le
substitut, s'il le souhaite, A contre-interroger le t6moin
d6favorable, en se limitant toutefois A la d6claration
cot6e pi6ce aB. au voir dire, et seulement aux parties de
cette d6claration portant sur les conversations avec l'ac-
cus6 Mclnroy.
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I do not propose that the statement, as it is marked
now, will go before the jury, and I simply propose that
the Crown may put the statement to the witness, ask her
if it refreshes her memory, and if she says, as she did
yesterday, that it does not, then I will permit the Crown
to put those portions to the witness pertaining to the
conversations with McInroy, and if it does not refresh
her memory, as it did not yesterday, she will simply have
to be asked if it is true or not, and she will have to give
whatever answer she gives.

Mrs. St. Germaine was cross-examined before
the jury in relation to the statement. Again she
said she could not recall making the statement to
the police, that the appellant McInroy told her
about the killing, about his being paid for the
killing or as to who was with him when they had
killed "the snitch". At the conclusion of her
examination-in-chief she gave the following
answers to the following questions:

Q. Now, Mrs. St. Germaine, would you look over to
the very bottom of the last page, that's 11. Would
you read the words that are just before your
signature, and just after the last answer on that
page. Would you read that to the jury, please?

A. "I have read this statement and it is true and
correct."

Q. And you read that particular statement there, "I
have read this statement and it is true and cor-
rect," and you signed your name, did you not?

A. Yes, I did.

Q. Now, in any of the questions, or in any of the
answers I have read to you, were you lying?

A. No.

Q. If you weren't lying, Mrs. St. Germaine, then you
were telling the truth, weren't you, at that time?

A. I was telling what I believed at that time.

Q. And you believe it to be the truth?
A. I'm sorry, I didn't-

Q. And you believed it to be the truth?
A. Yes.

The statement to the police itself was not put in
evidence.

In his charge to the jury the trial judge said:

Now, as to evidence concerning what she said in the
statement, I must ask you to bear in mind that the only
evidence you can consider from her is the evidence she

Je ne permets pas que la d6claration, avec sa cote
actuelle, soit soumise au jury; je permets seulement au
ministbre public de confronter le t6moin avec sa d6clara-
tion, de lui demander si cela lui rafraichit la m6moire et
si, comme hier, elle r6pond que non, j'autoriserai alors le
ministbre public A lui soumettre les extraits de la d6cla-
ration relatifs aux conversations avec McInroy et si,
comme hier, cela ne lui rafraichit pas la m6moire, il
faudra lui demander si cette d6claration est exacte ou
non et elle devra alors r6pondre A cette question.

M- St. Germaine a donc 6t6 contre-interrog6e
devant le jury au sujet de la d6claration. Elle a de
nouveau affirm6 ne pas se souvenir d'avoir d6clar6
A la police que l'appelant McInroy lui avait parl6
du meurtre, qu'il 6tait pay6 pour le faire ou qui
6tait pr6sent lorsque ade mouchard, a 6t6 tu6.
L'interrogatoire principal s'est termin6 par
I'6change suivant:

[TRADUCTION]
Q. M- St. Germaine, prenez le bas de la derniare

page de la d6claration, la page 11. Maintenant,
lisez les mots qui pr6cdent votre signature et qui
suivent la dernibre r6ponse inscrite sur cette page.
Lisez cette phrase au jury s'il vous plait.

R. J'ai lu la pr6sente d6claration et elle est conforme
et exacte.*

Q. Vous avez bien lu cette phrase d'ai lu la pr6sente
d6claration et elle est conforme et exactes et vous
l'avez sign6e?

R. Oui, c'est exact.

Q. Dans les questions, ou plut6t dans les r6ponses,
que je vous ai lues avez-vous menti?

R. Non.

Q. Alors si vous ne mentiez pas Mme St. Germaine,
c'est que vous disiez la vbrit?

R. J'ai dit ce que je pensais Etre la virit6 A l'6poque.

Q. Et vous pensiez que c'6tait la v6rit6?
R. Pardon-

Q. Et vous pensiez que c'6tait la v6rit6?
R. Oui.

La d6claration A la police n'a pas elle-mime th
d6pos6e en preuve.

Dans son expose au jury, le juge du procas a dit:
[TRADUCTION] Quant i la partie de son t6moignage

relative au contenu de la d6claration, je dois vous
demander de tenir compte uniquement de sa d6position
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gave in this courtroom. She has had questions and
answers put to her that were made at some earlier time
and she has, in most cases, rejected them in the sense
that she says she simply cannot remember them. Those
questions and answers put to her which she could not
remember, do not constitute evidence because she has
not accepted what has been said to her, and I must
expressly direct you that those portions of that prior
statement are not to be taken as evidence of the truth of
the statements contained therein, but merely serve to
test her credibility as a witness, so once again I repeat
that in light of her continued inability to remember
those questions and answers, they do not form part of
her evidence and accordingly are not to be taken as
evidence of the truth of what is contained therein, but
are only to be considered by you in testing or determin-
ing her credibility as a witness.

The Court of Appeal unanimously held that the
trial judge had erred in permitting Crown counsel
to cross-examine Mrs. St. Germaine concerning
the statement. The reason given by Chief Justice
Farris is as follows:

In my view, the Judge was in error in ruling that the
witness could be cross-examined by the Crown as an
adverse witness. At the stage when the application was
made initially to cross-examine on the basis of s. 9(2),
the evidence of the witness can be summarized as
follows:
(1) That McInroy and Jordan had returned to her

house at approximately the same time as Jordan
said they did.

(2) That she had a conversation in the kitchen with
McInroy.

(3) That she had gone for a ride with McInroy and he
had instructed her to throw a paper bag out of the
window.

There could be no reason for the Crown to challenge
these three items of evidence. The Crown's purported
purpose in using the previous statement was on the issue
of her credibility. But credibility was not in issue. Mrs.
St. Germaine had testified to nothing damaging to the
Crown's case. She had simply disclaimed any present
relevant testimonial knowledge of the conversation with
McInroy. In such a case a prior inconsistent statement
of facts favourable to the proponent of the witness may
not be used to impeach her.

With great respect, I am not in agreement that
there was error in this case on the part of the trial
judge. The basis for the Court's conclusion that

devant vous. On l'a confront6e A des questions et r6pon-
ses formul6es il y a un certain temps et elle les a, dans
presque tous les cas, rejet6es en disant qu'elle ne pouvait
simplement pas s'en souvenir. Ces questions et r6ponses
dont elle ne se souvient pas ne constituent pas une
preuve, car elle ne les a pas reconnues et je dois donc
vous indiquer express6ment que vous ne devez pas consi-
d6rer ces extraits de la d6claration ant6rieure comme
preuve de la v6rit6 de ce qu'ils 6noncent; vous pouvez en
tenir compte seulement pour 6valuer la cr6dibilit6 du
t6moin. Je vous r6pate donc que puisqu'elle 6tait totale-
ment incapable de se rappeler les questions et r6ponses,
les extraits de la d6claration ne font pas partie de sa
d6position et ne doivent donc pas 8tre consid6r6s comme
preuve de la v6rit6 de ce qu'ils 6noncent; vous pouvez
seulement en tenir compte pour 6valuer la cr6dibilit6 du
t6moin.

La Cour d'apoel a unanimement statu6 que le
juge du procks avait commis une erreur en autori-
sant le substitut A contre-interroger Mme St. Ger-
maine sur la d6claration. Le juge en chef Farris a
donn6 le motif suivant:

[TRADUCTION] A mon avis, le juge a commis une
erreur en autorisant le ministbre public A contre-interro-
ger le t6moin en tant que t6moin d6favorable. Au
moment oii fut pr6sent6e la requite en contre-interroga-
toire en vertu du par. 9(2), la d6position du t6moin
pouvait se r6sumer comme suit:
(1) Mclnroy et Jordan sont revenus chez elle A environ

la mime heure que celle indiqu6e par Jordan.

(2) Elle a eu une conversation avec McInroy dans la
cuisine.

(3) Elle est sortie en voiture avec McInroy et celui-ci
lui a demand6 de jeter un sac de papier par la
fenetre.

Le ministare public n'avait aucune raison de contester
ces trois 616ments de preuve. I voulait se servir de la
d6claration antbrieure pour attaquer la cr6dibilit6 du
t6moin. Mais sa cr6dibilit6 n'6tait pas en cause. Mm- St.
Germaine n'avait fait aucune d6claration d6favorable A
la poursuite. Elle a tout simplement d6clar6 dans son
t6moignage ne se souvenir actuellement d'aucune con-
versation sur un sujet pr6cis avec McInroy. Dans un tel
cas, une d6claration de faits antbrieure incompatible qui
est favorable A celui qui produit le t6moin ne peut 8tre
invoqu6e pour le reprocher.

Avec 6gards, je ne puis souscrire A l'opinion que
le juge du procks a commis une erreur en l'esp6ce.
L'erreur reproch6e par la Cour d'appel est 6nonc6e
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there was error is stated in the first sentence of the
passage quoted "in ruling that the witness could be
cross-examined by the Crown as an adverse wit-
ness". Following this statement reference is made
to the evidence given by Mrs. St. Germaine prior
to questions and answers leading to the Crown's
application. Her earlier evidence was not adverse
to the Crown's position. The inference is that this
prevents her from being regarded as an adverse
witness.

Section 9(2) is not concerned with the cross-
examination of an adverse witness. That subsec-
tion confers a discretion on a trial judge where the
party producing a witness alleges that the witness
has made, at another time, a written statement
inconsistent with the evidence being given at the
trial. The discretion is to permit, without proof
that the witness is adverse, cross-examination as to
the statement.

The task of the trial judge was to determine
whether Mrs. St. Germaine's testimony was incon-
sistent with her statement to the police. In my
opinion he was properly entitled to conclude that it
was. At trial Mrs. St. Germaine swore that she
could not recall any part of the conversation with
McInroy in the kitchen of her house on the night
of the killing, although only some seven months
earlier she had given to the police, in her written
statement, the details of that conversation, includ-
ing McInroy's admission that he was the murder-
er. If her statement at trial as to her recollection
was true, inconsistency would not arise, but the
trial judge saw Mrs. St. Germaine and heard her
evidence on the voir dire. It was quite open to him
to conclude that she was lying about her recollec-
tion and to form his own conclusions as to why she
was refusing to testify as to her true recollection.
Chief Justice Farris says in terms that "the trial
judge clearly did not believe her when she said she
had a lack of recall". This being so there was
evidence of an inconsistency between what she said
at the trial, i.e. that she had no recollection of a
conversation, and what was contained in her writ-
ten statement, i.e. a detailed recollection of it.

A la premiere phrase de l'extrait cit6: [TRADUC-
TION] ten autorisant le ministbre public A contre-
interroger le t6moin en tant que tbmoin d6favora-
bleo. La Cour poursuit en 6tudiant la d6position de
M-* St. Germaine pr6alable aux questions et
reponses A l'origine de la requate du minist~re
public. La premibre partie de sa d6position n'est
pas d6favorable A la poursuite. On en d6duit que
cela empiche le t6moin d'8tre consid6r6e comme
un t6moin d6favorable.

Le paragraphe 9(2) ne porte pas sur le contre-
interrogatoire d'un t6moin d6favorable. II confire
un pouvoir discr6tionnaire au juge du procs lors-
que la partie qui produit un t6moin all6gue que le
t6moin a fait A un autre moment une d6claration
par 6crit incompatible avec sa d6position au
proc6s. Le juge peut, sans qu'il soit prouv6 que le
t6moin est d6favorable, permettre un contre-inter-
rogatoire sur la d6claration.

Le juge du procks devait donc d6terminer si la
d6position de Mm, St. Germaine 6tait incompatible
avec sa d6claration A la police. A mon avis, il
pouvait conclure que c'6tait le cas. Au procks, Mm,
St. Germaine a d6clar6 sous serment ne se souvenir
d'aucune partie de sa conversation avec McInroy,
dans la cuisine de sa maison, le soir du meurtre,
alors que quelque sept mois plus t6t elle avait
r6v6l6 A la police, dans une d6claration 6crite, les
d6tails de cette conversation, et l'aveu du meurtre
par McInroy. Si elle a dit la vbrit6 au prochs et
qu'elle n'a rbellement aucun souvenir de cette con-
versation, il n'y a pas n6cessairement d'incompati-
bilit6; mais le juge du procs a vu Mm- St. Ger-
maine et entendu son t6moignage lors du voir dire.
II pouvait conclure qu'elle mentait et tirer ses
propres conclusions quant A la raison pour laquelle
elle refusait de dire ce dont elle se souvenait
vraiment. Le juge en chef Farris dit pr6cishment:
[TRADUCTION] all est clair que le juge ne l'a pas
crue quand elle a dit ne se souvenir de riens. Il n'en
demeure pas moins qu'il y avait une incompatibi-
lit6 entre sa d6position au procks, savoir qu'elle ne
se souvenait pas du tout de la conversation, et sa
d6claration 6crite relatant avec pr6cision la
conversation.
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In Wolf v. The Queen3 , this Court upheld a
conviction for perjury against a person who had
been the complainant on a charge of unlawfully
causing bodily harm. He had given a signed state-
ment to the police in connection with that charge.
At the preliminary hearing he said that he could
not remember the events described in the state-
ment. The issue before this Court was as to wheth-
er his evidence at the preliminary hearing was
given "with intent to mislead" within s. 120 of the
Criminal Code. This Court held that the case was
not one of mere error, honestly made, but that the
circumstances justified the conclusion that the fail-
ure of memory was dishonest and deliberately
asserted to prevent the Court from arriving at a
decision on credible evidence.

The granting of the Crown's application was a
matter for the sole discretion of the trial judge and
in my view he had adequate grounds for exercising
that discretion as he did. Having granted the
application the Crown was entitled to cross-exam-
ine Mrs. St. Germaine before the jury. The trial
judge was careful to explain, in the passage I have
already quoted, the limited extent to which that
cross-examination might be considered by the jury.

The majority of the Court of Appeal, having
held that the trial judge was in error in permitting
cross-examination of Mrs. St. Germaine under s.
9(2), went on to hold that the statement of Mrs.
St. Germaine to the police could properly be
placed before the jury under the doctrine described
by Wigmore as "past recollection recorded"
because she had testified that her statement repre-
sented what she believed to be true at the time she
gave it even though she said she did not recollect
her conversation with Mclnroy at the time of the
trial. Reference was made to English authority
permitting the receiving in evidence of a memoran-
dum by a witness who, by the aid of it, can only
recall that some event occurred and that he made
a truthful memorandum of it. The majority held
that the statement was admissible as probative of
the matter asserted in it.

[1975] 2. S.C.R. 107.

Dans I'arrt Wolf c. La Reine3 , cette Cour a
confirm6 la condamnation pour parjure d'une per-
sonne qui avait d6pos6 la plainte A l'origine d'une
accusation d'avoir ill6galement caus6 des 16sions
corporelles. Elle avait fait une d6claration 6crite et
sign6e A la police au sujet de I'accusation. A
l'enquate prbliminaire, elle a d6clar6 ne pas se
souvenir des 6v6nements d6crits dans la d6clara-
tion. Cette Cour devait d6cider si le t6moignage A
l'enquate pr6liminaire avait 6t6 donn6 Kdans l'in-
tention de tromper, au sens de l'art. 120 du Code
criminel. Elle a jug6 qu'il ne s'agissait pas d'une
simple erreur, faite de bonne foi, mais que les
circonstances permettaient de conclure que le
d6faut de m6moire 6tait malhonn8te et d6libr-
ment all6gu6 pour empecher le tribunal de rendre
une d6cision sur la base de t6moignages fiables.

La discr6tion pour faire droit A la requate du
ministbre public appartient au juge du procs et, A
mon avis, il disposait de motifs valables pour d6ci-
der comme il I'a fait. Sa requate accueillie, le
minist&re public pouvait contre-interroger Mm, St.
Germaine devant le jury. Le juge a soigneusement
expliqu6, dans l'extrait cit6, la port6e restreinte
que le jury pouvait accorder au contre-interroga-
toire.

Ayant jug6 que le juge du procs avait commis
une erreur en autorisant le contre-interrogatoire de
Mme St. Germaine en vertu du par. 9(2), la Cour
d'appel a ajout6 dans son jugement rendu d la
majorit6 que le jury pouvait 8tre saisi de la d6cla-
ration que Mm* St. Germaine avait faite A la police
en tant que asouvenirs consign6s par 6crit>, selon la
doctrine de Wigmore, 6tant donn6 qu'elle avait
t6moign6 que sa d6claration relatait ce qu'elle
croyait vrai A l'6poque, meme si, au moment du
procks, elle ne se rappelait pas sa conversation avec
McInroy. On a cit6 la jurisprudence anglaise qui
permet de recevoir en preuve les notes d'un t6moin
grice auxquelles il se souvient qu'un 6v6nement
s'est produit et qu'il en a pris note fiddlement. La
majorit6 a jug6 la d6claration recevable et pro-
bante quant aux faits qu'elle 6nonce.

3 [1975] 2 R.C.S. 107.
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It was on the issue of the admissibility of the
statement based on this ground that Robertson
J.A. dissented and it is on the basis of that dissent
that the appellants appealed to this Court.

In view of the conclusion which I have already
expressed that there was no error on the part of
the trial judge in permitting the cross-examination
of Mrs. St. Germaine under s. 9(2), it is unneces-
sary to express any conclusion respecting the opin-
ion of the majority of the Court of Appeal as to
the legal basis upon which the statement of Mrs.
St. Germaine could be placed before the jury and
from which opinion Robertson J.A. dissented.

In my opinion the appeal should be dismissed.

ESTEY J.-I have had the opportunity of read-
ing the reasons for judgment by my brother, Mart-
land J., and with respect concur in his conclusion
that the appeal should be dismissed. I differ only
from the position taken by Martland J. in that, in
my view of s. 9 of the Evidence Act and of the
common law relating to the admissibility of prior
inconsistent statements, the jury is entitled, and
should have been so instructed here, to take into
their consideration the contents of the prior incon-
sistent statement not only on the issue of determin-
ing credibility of the witness, St. Germaine, but
also in determining the issues of fact arising in the
trial to which the contents of the prior statement
may be relevant. Put another way, once the prior
inconsistent statement has been proven, either
through the witness who has made the statement
or by other evidence, the contents of the prior
inconsistent statement become evidence before the
tribunal of fact in the same way as the testimony
during the trial by the witness in question forms a
part of the record; and it is left to the trier of fact
to determine which, if either, of the statements by
the witness, that is the testimony in court or the
prior statement, sets out the truth partially, total-
ly, or not at all. It is in my respectful view both an
error in law and an offence against common sense
to instruct the jury that the witness's prior state-
ment, particularly when given in the circumstances
of this case, may be considered by the jury only on
the issue as to credibility of the witness, St. Ger-
maine, and must be disregarded on the issues of
fact arising in this statement; and, more precisely,

C'est sur la question de la recevabilit6 de la
d6claration pour ce motif que le juge Robertson
6tait dissident et c'est sur cette dissidence que
repose le pourvoi devant cette Cour.

Compte tenu de ma conclusion d6ji expos6e,
que le juge du proc6s n'a commis aucune erreur en
autorisant le contre-interrogatoire de Mm, St. Ger-
maine en vertu du par. 9(2), il n'est pas n6cessaire
de statuer sur le fondement juridique qui, selon
l'opinion de la majorit6 en Cour d'appel (le juge
Robertson 6tant dissident), permet de soumettre
au jury la d6claration de Mme St. Germaine.

Je suis donc d'avis de rejeter le pourvoi.

LE JUGE ESTEY-J'ai eu l'occasion de lire les
motifs de jugement de mon coll6gue le juge Mart-
land et, avec 6gards, comme lui je suis d'avis de
rejeter le pourvoi. Mon opinion diffbre seulement
en ce qu'd mon avis, aux termes de l'art. 9 de la
Loi sur la preuve et des principes de common law
relatifs aux d6clarations antbrieures incompatibles,
le jury a le droit, ce dont en l'esp~ce il aurait dfi
8tre inform6, de prendre en consid6ration le con-
tenu de pareille d6claration, non seulement pour
6valuer la cr6dibilit6 du t6moin, Mme St. Ger-
maine, mais 6galement pour trancher les questions
de fait soulev6es au procks et vis-A-vis desquelles le
contenu de la d6claration antbrieure est pertinent.
Autrement dit, une fois prouv6e la d6claration
antbrieure incompatible, par l'interrogatoire du
t6moin qui l'a faite ou autrement, le contenu de la
d6claration antbrieure incompatible fait autant
partie de la preuve soumise au tribunal que la
d6position du t6moin au procks; il appartient au
juge du fond de d6terminer quelle d6claration, de
la d6position au procks ou de la d6claration ant6-
rieure, 6nonce la vbrit6, que ce soit totalement, en
partie ou pas du tout. Avec 6gards, c'est A la fois
une erreur de droit et une insulte au bon sens de
dire au jury que la d6claration antbrieure du
t6moin, particulibrement quand elle est faite dans
des circonstances comme les pr6sentes, ne peut
8tre prise en consid6ration que pour 6valuer la
cr6dibilit6 du t6moin, Me St. Germaine, et doit
etre 6cart6e sur les questions de fait dont elle
traite; plus pr6cis6ment, c'est une erreur de dire au
jury qu'il ne peut considbrer la d6claration ant6-
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that the jury must be told that the prior statement
may not be considered by them as proof or even as
some evidence relating to the matters asserted in
that statement.

My brother, Martland J., has set out the salient
facts and therefore, for my purposes, only the
following short portion of the evidence of the
witness, St. Germaine, need be reproduced:

Q. Did you have a conversation with Howie McInroy
in the kitchen?

A. Yes.

Q. Would you tell the court what conversation you
had with him?

A. I don't recall.

Q. Can you recall any of it?
A. No.

together with:

Q. Now, Mrs. St. Germaine, would you look over to
the very bottom of the last page, that's 11. Would
you read the words that are just after the last
answer on that page. Would you read that to the
jury, please?

A. "I have read this statement and it is true and
correct."

Q. And you read that particular statement there, "I
have read this statement and it is true and cor-
rect", and you signed your name, did you not?

A. Yes, I did.

Q. Now, in any of the questions, or in any of the
answers I have read to you, were you lying?

A. No.

Q. If you weren't lying, Mrs. St. Germaine, then you
were telling the truth, weren't you, at that time?

A. I was telling what I believed at that time.

Q. And you believed it to be the truth?
A. I'm sorry, I didn't-

Q. And you believed it to be the truth?
A. Yes.

The rule is of long standing in the law of
evidence that documentary evidence will be admit-
ted through a witness in the witness box who,
although the witness cannot recall the substance of
the document or perhaps the precise event

rieure comme une preuve ni meme comme un
616ment de preuve des faits qu'elle 6nonce.

Mon coll6gue le juge Martland a relat6 les faits
saillants de la pr6sente affaire et, aux fins de ces
motifs, il n'est n6cessaire de citer que les brefs
extraits suivants du t6moignage de Mme St.
Germaine:

[TRADUCTION]
Q. Avez-vous parl6 A Howie McInroy dans la

cuisine?
R. Oui.

Q. Dites a la Cour de quoi vous avez parl6?

R. Je ne m'en souviens pas.

Q. Vous ne vous en souvenez pas du tout?
R. Non.

et

[TRADUCTION]
Q. M- St. Germaine, prenez le bas de la dernidre

page de la d6claration, la page 11. Maintenant,
lisez les mots qui pr6c6dent votre signature et qui
suivent la dernibre r6ponse inscrite sur cette page.
Lisez cette phrase au jury s'il vous plait.

R. J'ai lu la pr6sente d6claration et elle est conforme
et exacte.*

Q. Vous avez bien lu cette phrase J'ai lu la pr6sente
d6claration et elle est conforme et exactes et vous
l'avez sign6e?

R. Oui, c'est exact.

Q. Dans les questions, ou plut6t dans les r6ponses,
que je vous ai lues avez-vous menti?

R. Non.

Q. Alors si vous ne mentiez pas, M- St. Germaine,
c'est que vous disiez la v6rit6?

R. J'ai dit ce que je pensais 8tre la v6rit6 A l'6poque.

Q.
R.

Et vous pensiez que c'6tait la v6rit6?
Pardon-

Q. Et vous pensiez que c'6tait la v6rit6?
R. Oui.

11 est bien 6tabli en droit de la preuve qu'une
preuve documentaire est recevable si, lors de sa
comparution, le t6moin est en mesure d'attester
que le document en question refl6te la v6rit6 m~me
s'il ne se rappelle pas le contenu pr6cis du docu-
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described or recorded therein, is able to swear to
its truth at the time of the trial. Such documents
may take the form of business records or deeds
where the witness has either made the entry in the
document or signed the instrument, acknowledging
execution or other event. Where time has elapsed
or where the witness in his daily life participated in
a large number of such events or transactions, it is
entirely unrealistic to expect a witness to say, or
indeed to believe him if he did say, that upon
examining the instrument he was able to recall his
entry or the event. The law in acknowledging these
realities has long recognized the procedure where-
by the witness may incorporate in his testimony
the contents of such deeds or documents when he
adopts those contents as part of his testimony.

Here, however, we do not have a witness who
adopts the contents of the prior statement signed
by her; she simply acknowledges the fact that she
signed the statement but has not (the Court of
Appeal respectfully to the contrary) adopted it in
the witness box as being the truth as she now sees
it. The stone wall erected by the witness between
herself and the questioner is epitomized in the
following excerpt from the transcript:

Q. Can you read the next question:
"Q. Did Howie say anything about being paid for
the killing"-or "this killing"?

A. Yes he did. I don't remember what he said but
he told me that he was getting paid for it."

Were you asked that question and did you give
that answer?

A. I don't ever remember being asked that question.

Q. If you had given that answer, would that answer
be true?

A. I don't know.

For whatever reason, the witness clearly indicates
that she does not adopt the prior statement
although she acknowledges signing it, and indeed
initialing every page; her simple recourse is that
she doesn't know. Robertson J.A., dissenting in the
Court of Appeal of British Columbia, concluded
that the statement not being adopted in the tes-
timony of the witness St. Germaine by her expres-

ment ou l'6v6nement particulier d6crit ou relat6. II
peut s'agir de pieces commerciales ou d'actes que
le t6moin a annot6s ou sign6s, reconnaissant ainsi
la passation de l'acte ou un autre fait. Avec le
temps ou si le t6moin participe quotidiennement A
un grand nombre d'6v6nements ou d'op6rations
semblables, il est tout A fait irr6aliste de s'attendre
que le t6moin, en examinant le document, se rap-
pelle une inscription ou un fait particulier, ni de le
croire s'il affirme se le rappeler. Face A ces r6ali-
t6s, le droit a depuis longtemps admis la proc6dure
qui permet au t6moin d'inclure ces actes ou docu-
ments dans son t6moignage quand il en adopte le
contenu dans sa d6position.

Ce n'est cependant pas le cas en I'espice, car le
t6moin n'adopte pas le contenu de la d6claration
antbrieure qu'elle a signbe. Elle admet simplement
avoir sign6 la d6claration sans pour autant la
reconnaitre (bien que la Cour d'appel d6cide le
contraire), lors de sa d6position, comme la v6rit6
telle qu'elle la voit A pr6sent. L'extrait suivant de
la transcription illustre bien comment le t6moin
s'est d6rob6e face aux questions de l'avocat:

[TRADUCTION]

Q. Pouvez-vous nous lire la question suivante:
<Q. Howie vous a-t-il dit quelque chose au sujet
du fait qu'il 6tait pay6 pour le meurtre-ou ace
meurtres?
R. Oui. Je ne me souviens pas exactement; mais je
sais qu'il m'a dit qu'il 6tait pay6.s

Vous a-t-on pos6 cette question et avez-vous donn6
cette r6ponse?

R. Je ne me souviens pas qu'on m'ait pos6 cette
question.

Q. Si vous aviez donn6 cette r6ponse, auriez-vous dit
la vbrit?

R. Je ne sais pas.

Pour une raison ou une autre, le t6moin indique
clairement qu'elle n'adopte pas la d6claration ant6-
rieure tout en admettant l'avoir sign6e et en avoir
paraph6 chaque page; elle r6pond simplement
qu'elle ne se rappelle pas. Le juge Robertson de la
Cour d'appel de la Colombie-Britannique a conclu
en dissidence que la d6claration ne peut pas 8tre
admise puisque le t6moin Mme St. Germaine n'en a
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sion of belief in it, cannot be admitted. He would
have directed a new trial on the simple ground that
the admission of the statement offends the basic
rule of evidence that "no evidence is receivable in
any Court except that given upon oath or affirma-
tion". Some authorities have indeed gone further
and rejected prior sworn statements on the simple
principle that admissible evidence is only that
which is given under oath in court. (R. v. Golder4.)

The majority of the Court of Appeal also con-
cluded that the prior statements of the witness St.
Germaine should not have been admitted in evi-
dence pursuant to s. 9(2) of the Canada Evidence
Act even for the limited purpose of determining
the credibility of the witness by the jury. The
majority reached this conclusion because the evi-
dence of the witness was not hostile to the case for
the Crown and the credibility of the witness was
not in issue. The majority went on to find the
statement to be admissible, however, under the
doctrine of past recollection recorded.

The prior recorded statement of the witness was
here admitted into evidence following the proce-
dure prescribed in s. 9(2) of the Canada Evidence
Act. The procedure followed at trial here was
described in Regina v. Milgaard by Culliton
C.J.S.5 In refusing leave (1972) 4 C.C.C. (2d)
566, this Court declined to express "a view as to
whether, before granting the leave to cross-exam-
ine provided for in s. 9(2) of the Canada Evidence
Act, the Court is required to conduct a voir dire as
to the circumstances in which the statement in
writing was obtained". In my respectful view, the
analysis of s. 9(2) by the Saskatchewan Court of
Appeal is both correct in law and practical in its
result. The trial judge followed such practice here
and in doing so, correctly applied s. 9(2). The
question now directly raised is what is the effect to
be given in law to the contents of the prior incon-
sistent statement made by the witness, St. Ger-
maine. Section 9(2) was added to the Canada
Evidence Act in 1968 (1968-69 (Can.), c. 14, s. 2).

4 [1960] 3 All E.R. 457.
5(1971), 2 C.C.C. (2d) 206.

pas reconnu le caract~re v6ridique lors de sa d6po-
sition. 11 aurait ordonn6 un nouveau proces au
motif que l'admission de la d6claration contrevient
A la r6gle de preuve fondamentale selon laquelle
[TRADUCTION] aseuls sont recevables devant un
tribunal les tbmoignages faits sous serment ou A la
suite d'une affirmation solennelleo. Certains vont
m8me plus loin et rejettent les d6clarations ant6-
rieures faites sous serment au motif que seuls les
t6moignages faits sous serment devant le tribunal
sont recevables. (R. v. Golder4.)

La majorit6 de la Cour d'appel a 6galement
conclu que la d6claration ant6rieure du t6moin,
Mm St. Germaine, n'aurait pas dfi 6tre admise en
preuve en vertu du par. 9(2) de la Loi sur la
preuve au Canada, meme A la seule fin de permet-
tre au jury d'6valuer sa cr6dibilit6. La majorit6 est
parvenue A cette conclusion parce que la d6position
du t6moin n'6tait pas d6favorable A la poursuite et
que la cr6dibilit6 du t6moin n'6tait pas en cause.
La majorit6 a cependant jug6 la d6claration admis-
sible au titre de souvenirs consign6s par 6crit.

Le t6moin a fait une d6claration ant6rieure con-
sign6e qui a 6t6 admise en preuve selon la proc6-
dure pr~vue au par. 9(2) de la Loi sur la preuve au
Canada. La proc6dure suivie au procks a 6t6
dicrite par le juge en chef Culliton de la Saskat-
chewan dans l'arrat Regina v. Milgaard5 . Cette
Cour, qui a refus6 l'autorisation d'appel, (1972) 4
C.C.C. (2d) 566, n'a pas voulu [TRADUCTION] Kse
prononcer sur la question de savoir si, avant d'ac-
corder l'autorisation de contre-interroger le t6moin
en vertu du par. 9(2) de la Loi sur la preuve au
Canada, la cour doit tenir un voir dire sur les
circonstances de l'obtention de la d6claration
6crites. Avec 6gards, j'estime que la Cour d'appel
de la Saskatchewan a correctement analys6 le par.
9(2), tant en droit qu'en pratique. Ici, le juge du
prochs a suivi cette proc6dure et, ce faisant, a
correctement appliqu6 le par. 9(2). Il reste donc A
d6terminer l'effet juridique de la d6claration
incompatible faite ant6rieurement par le t6moin,
Mm St. Germaine. Le paragraphe 9(2) a 6t

[1960] 3 All E.R. 457.
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It comes into the Act without legislative history.
The subsection has not been subjected to judicial
analysis to my knowledge from the side of the
question raised in this appeal. The subsection,
while providing a procedural mechanism for the
admission of the prior contradictory statement, is
silent as to the substantive use, if any, to which
such evidence may be put. Taken by itself and in
isolation from the judicial and academic debates of
the past, the section in my view supports the
simple interpretation that, given their plain mean-
ing, the words adopted by Parliament reveal an
intention that the evidence is, upon compliance
with the prescribed procedure, admitted to the
record for application by the tribunal in the same
way as other evidence and without any specific
limitation.

In other provisions in the Canada Evidence Act,
as for example s. 30(1), evidence of a particular
kind or from a specific source is made admissible
without any assertion as to the use, limited or
unlimited, to which it may on proper admission be
put. Such provisions have not been construed by
the courts so as to curtail the usefulness or the
extent of the application of such evidence. It
remains then to be seen whether s. 9(2) must, in its
proper interpretation, be influenced by the ter-
minology of s. 9(1) and perhaps by its judicial
interpretation in the past. Subsection (1) creates a
two-stage process:

(a) Should the witness, in the opinion of the Court,
'prove adverse' to the party 'producing' the witness, such
party may contradict the witness by 'other evidence';
and,
(b) 'By leave of the Court' that party may also prove
prior statements inconsistent with the witness's testimo-
ny, after the witness is acquainted with the prior state-
ments and the circumstances in which made and after
the witness has been asked whether or not the witness
made such statement.

(Notwithstanding the presence of "or" in the sub-
section prior to the reference to the need for the
leave of the court relating to the prior inconsistent
statements, it is clear that in subs. (1) all this must
follow a determination that the witness is adverse.
The transposition or interchangeability of "and"
and "or" has plagued legislative draftsmen before.

ajout6 A la Loi sur la preuve au Canada en 1968
(1968-69 (Can.) chap. 14, art. 2). Il s'agit d'une
disposition sans pr6c6dent 16gislatif. A ma connais-
sance, le paragraphe n'a jamais fait l'objet d'une
interpr6tation judiciaire sous I'angle pr6sent6 ici.
Le paragraphe, qui prescrit la proc6dure A suivre
pour que soit admise en preuve une d6claration
ant6rieure incompatible, reste muet quant A
l'usage qu'on peut faire de cette preuve. A mon
avis, en elle-m6me et ind6pendamment des anciens
d6bats jurisprudentiels et doctrinaux, cette disposi-
tion, selon le sens ordinaire des mots, r6vble l'in-
tention du Parlement de faire en sorte que cette
preuve soit admissible et prise en consid6ration par
la cour au mime titre que toute autre preuve, sans
restriction particulibre, A la condition toutefois que
la proc6dure prescrite ait 6t6 suivie.

En vertu d'autres dispositions de la Loi sur la
preuve au Canada, notamment le par. 30(1), une
preuve particulibre ou provenant d'une source
d6termin6e est admissible sans pr6cision sur
l'usage, restreint ou non, qui peut en 8tre fait une
fois qu'elle est r6gulibrement produite. Les tribu-
naux n'ont pas donn6 A ces dispositions une inter-
pr6tation visant A restreindre l'utilit6 ou la port6e
d'une telle preuve. Il reste donc A d6cider si,
interpr6t6 correctement, le sens du par. 9(2) est
influenc6 par le texte du par. 9(1) et peut-6tre par
l'interpr6tation jurisprudentielle s'y rapportant. Le
paragraphe (1) prescrit une proc6dure en deux
temps:
a) Si, de l'avis de la cour, le t6moin est ad6favorables A
la partie qui le aproduito, cette partie peut le r6futer par
ad'autres t6moignagess; et

b) LAvec la permission de la court, cette partie peut
prouver que le t6moin a d6jA fait une d6claration incom-
patible avec sa d6position, aprds avoir expos6 au t6moin
la d6claration antbrieure et les circonstances dans les-
quelles elle a 6t6 faite et lui avoir demand6 s'il a fait
cette d6claration.

(Malgr6 l'emploi de la conjonction cou, avant la
mention de la n6cessit6 d'obtenir la permission de
la cour quant aux d6clarations antbrieures incom-
patibles, il est clair d'aprbs le par. (1) que le
t6moin doit auparavant avoir 6t d6clar6 d6favora-
ble. L'interchangeabilit6 des conjonctions cets et
cous a toujours embarrass6 les r6dacteurs de lois.
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(Vide Maxwell, The Interpretation of Statutes
(12th ed.) p. 232. Vide also Greenough v. Eccles6,
(per Williams J. p. 802.)) The only link between
the two subsections of s. 9 is the concluding provi-
sion in subs. (2) enabling the Court to take into
consideration in the process of forming an opinion
as to whether a witness is 'adverse' under subs. (1),
any cross-examination permitted under subs. (2).

Section 9(1) of the Canada Evidence Act is the
present day version of s. 22 of the Common Law
Procedure Act of the United Kingdom, 1854, and
has formed part of the laws of evidence in criminal
proceedings in this country since its enactment in
1869 in the Criminal Law Procedure Act (S.C.
32-33 Vict., c. 29, s. 68). Since the passage of this
legislation, the courts have been repeatedly
engaged in attempts to determine whether the
statute simply codified the then existing common
law or whether the statute went further and estab-
lished additional rights of cross-examination and
new sources of substantive evidence. It is at least
clear that where a witness is declared to be adverse
and has denied the truth of the prior statement,
the prior statement may be admitted into evidence
for the purpose of determining the credibility of
the witness. However, the effect of the section as it
has been interpreted is to allow the statement to be
put before the trier of fact for the limited purpose
of negating the witness's credibility so that in
substance, the jury is left with nothing if they
believe the prior statement was in fact made by the
witness and that it countermands the testimony
given in open court. Rex v. Leonard Harris 7, at p.
149, which is discussed in Rex v. Kadeshevitz8 , per
Riddell J. at p. 219; R. v. Golder, supra, p. 457; R.
v. Duckworth9. In this Court the effect of s. 9(1)
was discussed by Kerwin J., as he then was, in
Deacon v. R. 1o, at p. 534:

The fact that the sketch was put in as an exhibit, and
therefore the writing, does not take the exhibit out of the
category of something merely going to the credibility of
the witness and raise it to the status of something that as

6(1859), 5 C.B. (N.S.) 786.
7 (1927), 20 Cr. App. R. 144.
8 [1934] O.R. 213.
9 (1916), 37 O.L.R. 197.
10 [1947] S.C.R. 531.

(Voir Maxwell, The Interpretation of Statutes
(12* 6d.) p. 232 et Greenough v. Eccles6 , le juge
Williams, A la p. 802)). Le seul lien entre les deux
paragraphes de l'art. 9 est la dernidre phrase du
par. (2) qui permet A la cour de tenir compte de
tout contre-interrogatoire permis au par. (2) pour
d6cider si le t6moin est ad6favorables en vertu du
par. (1).

Le paragraphe 9(1) de la Loi sur la preuve au
Canada reprend le texte de l'art. 22 de la Common
Law Procedure Act du Royaume-Uni, 1854, et fait
partie des r~gles de preuve en matibre criminelle
en vigueur dans notre pays depuis la promulgation
en 1869 de la Loi concernant la procidure en
matidre criminelle (S.C. 32-33 Vict., chap. 29, art.
68). Depuis l'entr6e en vigueur de cette loi, les
tribunaux ont eu maintes fois A tenter de d6termi-
ner si la loi ne constitue qu'une codification de la
r~gle de common law existante ou si elle va plus
loin et 6tablit de nouveaux droits de contre-interro-
gatoire et de nouvelles sources d'616ments de
preuve. Au moins il est clair que lorsqu'un t6moin
est d6clar6 d6favorable et qu'il nie la v6racit6 de la
d6claration ant~rieure, celle-ci est recevable en
preuve pour 6valuer sa cr6dibilit6. Cependant,
ainsi interpr6t6, cet article a pour effet de permet-
tre que la d6claration soit soumise au juge du fond
A la seule fin d'attaquer la cr6dibilit6 du t6moin de
sorte qu'en somme, si le jury conclut que le t6moin
a effectivement fait la d6claration ant~rieure et
qu'elle est incompatible avec sa d6position devant
la cour, il ne peut en tenir compte A d'autres fins.
Rex v. Leonard Harris 7, A la p. 149, analys6 dans
Rex v. Kadeshevitz 8, le juge Riddell A la p. 219; R.
v. Golder, pr6cit6, A la p. 457; R. v. Duckworth9 .
L'effet du par. 9(1) a dejA 6t6 analys6 en cette
Cour par le juge Kerwin, alors juge puin6, dans
l'arrt Deacon c. R. 10, A la p. 534:

[TRADUCTION] Le fait que l'esquisse ait 6t6 d6pos6e A
titre de piece, et donc l'6crit aussi, ne lui enl6ve pas son
caractbre de preuve destin6e seulement A attaquer la
cr6dibilit6 du t6moin et ne l'616ve pas au rang d'une

6 (1859), 5 C.B. (N.S.) 786.
'(1927). 20 Cr. App. R. 144.
8 [1934] O.R. 213.
9 (1916), 37 O.L.R. 197.
I0[1947] R.C.S. 531.
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against the accused is to be taken as evidence of the
truth of the statements contained in the writing. A
contrary proposition would be entirely foreign to our
criminal law.

Rand J. spoke to the same effect at pp. 537-538:

That such statements generally are limited to credibil-
ity and cannot be used as evidence of the truth of the
facts to which they relate, is well established: R. v.
Dibble, 1 Cr. App. R. 155; R. v. Harris, 20 Cr. App. R.
144; R. v. Francis & Barber, [1929] 3 D.L.R. 593, 51
Can. C.C. 343. It is quite true that it may be difficult to
dissociate the matters of such statements from the facts
brought before the jury by the witness and to nullify the
influence they may have on the minds of the jurors in
dealing with the evidence as a whole; but anything short
of this would expose a person to a fabricated account of
events, too dangerous to risk. But the whole field of
cross-examination, in the discretion of the court, is
opened and the matters of the statement can thus be
brought within the test of the testimonial response of the
witness. This might be taken as a reason for leaving all
the facts, including the statement, to the consideration
of the jury, but the long experience of the courts is
against it.

Twenty years prior to the introduction of the
Common Law Procedure Act, Denman C.J. in
Wright v. Beckett ", at p. 419, discussed the
common law rule under which a witness on being
found hostile by the court, could be cross-exam-
ined by the party calling the witness, and then
observed in connection with prior inconsistent
statements:
The other danger is, that the statement, which is admis-
sible only to contradict the witness, may be taken as
substantive proof in the cause. But this danger equally
arises from the contradiction of an adverse witness: it is
met by the Judge pointing out the distinction to the jury,
and warning them not to be misled. It is not so abstruse
but that Judges may explain it, and juries perceive its
reasonableness; and it is probable that they most com-
monly discard entirely the evidence of him who has
stated falsehoods, whether sworn or unsworn.

Following the Common Law Procedure Act and
its criminal law parallel, the courts continued to
apply the rule of Wright v. Beckett, supra, without
any critical analysis of what is now s. 9(1);

" (1834), 1 Moo. & Rob. 414.

preuve jouant contre l'accus6 et attestant la v6it6 des
d6clarations contenues dans le document. Soutenir le
contraire irait complatement A l'encontre de notre droit
criminel.

Le juge Rand a 6mis une opinion semblable aux
pp. 537 et 538:

[TRADUCTION] Il est bien 6tabli que la port6e de ces
d6clarations est g6n6ralement limit6e A la question de la
cr6dibilit6 et qu'elles ne peuvent servir A prouver les faits
auxquels elles se rapportent: R. v. Dibble, 1 Cr. App. R.
155; R. v. Harris, 20 Cr. App. R. 144; R. v. Francis &
Barber, [1929] 3 D.L.R. 593, 51 Can. C.C. 343. Il est
tout A fait exact qu'il peut Etre difficile de dissocier le
contenu de ces d6clarations des faits soumis au jury par
le t6moin et d'effacer l'influence qu'elles peuvent avoir
sur l'esprit des jur6s lorsqu'ils analysent I'ensemble de la
preuve; mais toute autre r6gle exposerait une personne A
un r6cit mont6 de toute piece, ce qui est un trop grand
risque. Cependant, le champ du contre-interrogatoire est
ouvert, A la discr6tion de la cour, et le contenu de la
d6claration peut 8tre pass6 au crible du t6moignage. On
pourrait penser qu'il y a IA une raison suffisante de
permettre au jury de disposer A son gr6 de tous les faits,
y compris la d6claration, mais la pratique des tribunaux
a d6montr6 que cette solution n'en est pas une.

Vingt ans avant la promulgation de la Common
Law Procedure Act, le juge en chef Denman a
6tudi6 dans l'arrt Wright v. Beckett ", A la p. 419,
la r6gle de common law selon laquelle lorsqu'un
t6moin est d6clar6 hostile par la cour, il peut 8tre
contre-interrog6 par la partie qui le cite A compa-
raitre, et dit sur les d6clarations ant6rieures
incompatibles:

[TRADUCTION] L'autre danger est que la d6claration,
qui n'est admissible que pour contredire le t6moin,
devienne une preuve valable au fond. Ce danger existe
6galement lorsqu'on contredit un t6moin d6favorable. Ce
danger est 6cart6 quand le juge explique la distinction
au jury et le met en garde. Ce n'est pas obscur au point
d'empacher les juges d'en expliquer le sens et les jur6s
d'en comprendre la raison; il est fort probable qu'en
g6n6ral les jur6s ne tiennent aucun compte du t6moi-
gnage d'une personne qui a fait des d6clarations men-
songbres, sous serment ou non.

Se fondant sur la Common Law Procedure Act et
sur son 6quivalent en droit criminel, les tribunaux
ont continu6 A appliquer la r~gle 6nonc6e dans
l'arr& Wright v. Beckett, pricit6, sans faire d'ana-

" (1834), 1 Moo. & Rob. 414.
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although at least one judge in Greenough v.
Eccles, supra, acknowledged that the status of
prior inconsistent statements was "to some extent
an unsettled point" at common law. (Williams J.
at p. 802).

Before dealing in detail with the phraseology of
s. 9, it may be helpful to consider the basic eviden-
tiary principles. The primary test of admissibility
is, of course, relevance, and as Lord Simon said in
D.P.P. v. Kilbourne 12, at p. 756: "Evidence is
relevant if it is logically probative or disprobative
of some matter which requires proof"; or in the
negative sense, in the words of Duff C.J., evidence
which has "no real pertinency as to any issue
between the Crown and the accused . . ." is to be
excluded. Picken v. R. 13, at p. 458. In this appeal
the evidence in issue consists of a statement by the
witness, St. Germaine, that the accused had told
her:

(a) he had killed somebody;
(b) it was a 'snitch' who had put four people in jail;

and
(c) the accused had been paid to do the killing.

It must surely pass without debate that such tes-
timony is relevant and hence, admissible, subject
to whatever exclusionary principles which may
apply. The basic exclusionary rule is of course the
rule against hearsay evidence which has been
defined by Cross in his textbook on evidence (4th
ed., 1974, at p. 6) as "a statement other than one
made by a person while giving oral evidence in the
proceedings". It has been said by many learned
authors that the exclusionary rule is based upon a
denial of an opportunity to cross-examine the
maker of the statement and the absence of the
oath at the time of the making. Vide Phipson on
Evidence, 12th ed., 1976, para. 636, at p. 273 and
Cross on Evidence, supra, p. 415. The hearsay rule
is generally illustrated in cases where the state-
ment in question is made by a third party not in
the witness box to the witness; hence the discussion

12 [1973] A.C. 729.
13 [1938] S.C.R. 457.

lyse critique de l'actuel par. 9(1); toutefois un juge
au moins, dans l'arrat Greenough v. Eccles, pr&-
cit6, a cependant reconnu que la valeur des d6cla-
rations antbrieures incompatibles 6tait [TRADUC-
TION] adans une certaine mesure, incertaines en
common law (le juge Williams, A la p. 802).

Avant d'analyser en d6tail la terminologie de
l'art. 9, il serait utile de reprendre les principes
fondamentaux du droit de la preuve. Le premier
critbre de recevabilit6 est, bien 6videmment, la
pertinence et, comme l'a 6crit lord Simon dans
l'arrit D.P.P. v. Kilbourne", A la p. 756: [TRA-

DUCTION] aUne preuve est pertinente si, en toute
logique, elle prouve ou contredit quelque chose qui
doit 8tre prouv6>; ou, pour citer le juge en chef
Duff, qui la d6finit par la n6gative, toute preuve
qui n'a [TRADUCTION] eaucune pertinence quant
aux questions en litige entre la poursuite et I'ac-
cus6 . . . doit Etre exclue (Picken c. R. 3, A la p.
458). En l'espce, la preuve en cause est une
d6claration du t6moin, Mme St. Germaine, selon
laquelle l'accus6 lui avait dit
a) qu'il avait tu6 quelqu'un;
b) que c'6tait un amouchard qui avait envoy6 quatre
personnes en prison;
et

c) qu'il avait 6t6 pay6 pour le meurtre.

Ce t6moignage est incontestablement pertinent et
donc recevable, sous r6serve des principes d'exclu-
sion applicables. La premibre r6gle d'exclusion est
bien stir l'irrecevabilit6 de la preuve par ou-dire;
dans son ouvrage sur la preuve (4c 6d., 1974, A la
p. 6) Cross le d6finit comme [TRADUCTION] tune
d6claration qui n'est pas faite par le t6moin lors de
son t6moignage au cours du procks*. Pour beau-
coup d'auteurs, cette exclusion est fond6e sur l'im-
possibilit6 de contre-interroger l'auteur de la
d6claration et sur l'absence de serment de celui-ci.
Voir Phipson on Evidence, 12c 6d., 1976, par. 636,
A la p. 273 et Cross on Evidence, pr6cit6, A la p.
415. La rkgle du oui-dire est g6n6ralement illustr6e
par des cas oii la d6claration en question est faite
au t6moin par un tiers qui n'est pas appel6 A la
barre des t6moins; c'est dans ce contexte que se

12[1973] A.C. 729.
" [1938] R.C.S. 457.
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in Teper v. The Queen 14, at p. 486 in the judgment
of Lord Normand:

The rule against the admission of hearsay evidence is
fundamental. It is not the best evidence and it is not
delivered on oath. The truthfulness and accuracy of the
person whose words are spoken to by another witness
cannot be tested by cross-examination, and the light
which his demeanor would throw on his testimony is
lost.

There are many instances where the courts have
ruled out statements by third parties to the witness
where the statement has been recorded and made
under oath so that the presence or absence of the
oath on the occasion of the prior statement does
not appear to be the critical test; see for example
R. v. Campbell". Here, however, the speaker of
the "hearsay" is indeed in the witness box avail-
able for cross-examination and subject to the
scrutiny of the trier of fact. If anything more need
be said, attention could be drawn to several excep-
tions to the hearsay rule where necessity, such as
the death of the maker of a statement has led to
the invention of a series of exceptional rules. I have
in mind dying declarations, declarations against
interest, and the res gestae exception.

Much has been written over the last 50 years on
the proper characterization in the law of evidence
of prior inconsistent statements and the position of
these statements under the hearsay rule. In Arch-
bold, Pleading, Evidence & Practice in Criminal
Cases (39th ed., 1976) at pp. 692-3 it is stated:

It is submitted that the rule has been correctly formu-
lated by Professor Cross: "Express or implied assertions
of persons other than the witness who is testifying, and
assertions in documents produced to the court when no
witness is testifying are inadmissible as evidence of that
which is asserted" (Cross, Evidence, 4th ed., p. 387). A
witness's own previous statements are not excluded in
this formulation of the rule. A statement by witness X
when narrated by witness Y may however fall within the
prohibition.

The observations of Lennox J.A. in Rex v.

1 [19521 A.C. 480.
15 (1977), 1 C.R. (3d) 309.

situent les commentaires de lord Normand dans
I'arrft Teper v. The Queen' 4, A la p. 486:

[TRADUCTION] La ragle de la non-admissibilit6 des
preuves par ouf-dire est fondamentale. Ce n'est pas la
meilleure preuve et elle n'est pas produite sous serment.
La v6racit6 et I'exactitude des propos d'une personne qui
sont rapport6s par un autre t6moin ne peuvent 8tre
v6rifi6es par contre-interrogatoire, et l'on perd toute
possibilit6 de tirer du comportement du t6moin certains
indices qui pourraient 6clairer son t6moignage.

Il est arriv6 fr6quemment que les tribunaux jugent
irrecevables des d6clarations faites au t6moin par
des tiers alors que la d6claration a 6t6 consign6e
par 6crit et faite sous serment. Ainsi savoir si la
d6claration antbrieure a 6 faite sous serment ne
semble pas 6tre le critbre d6cisif; voir par exemple
l'arr& R. v. Campbell". Cependant, en l'espice,
I'auteur du wou1-direD est A la barre des t6moins;
elle peut 8tre contre-interrog6e et le juge du fond
peut observer son comportement. En outre, il ne
faut pas oublier 1'existence de plusieurs exceptions
A la r~gle de la preuve par oui-dire invent6es par
n6cessit6, comme, par exemple, le cas du d6chs de
l'auteur de la d6claration. Je pense aux d6clara-
tions d'un mourant, A celles contre le propre int6-
rat de leur auteur et A I'exception des res gestae.

On a beaucoup 6crit depuis cinquante ans sur la
qualification appropri6e des d6clarations antbrieu-
res incompatibles dans le droit de la preuve et sur
leur situation par rapport A la r6gle du ot-dire.
Dans son ouvrage Pleading, Evidence & Practice
in Criminal Cases (39c 6d., 1976), Archbold 6crit,
aux pp. 692 et 693:

[TRADUCTION] A notre avis, le professeur Cross a bien
formul6 la r6gle: .Les d6clarations expresses ou implici-
tes faites par des personnes autres que le t6moin et les
d6clarations contenues dans des documents dbpos6s A la
cour quand aucun t6moin n'est A la barre sont irreceva-
bles comme preuve de leur contenus. (Cross, Evidence,
4* 6d., p. 387). La d6claration antbrieure dont le t6moin
est I'auteur n'est pas exclue dans cet 6nonc6 de la r~gle.
Une d6claration du t6moin X rapport6e par le t6moin Y
peut toutefois tomber sous le coup de cette interdiction.

Les remarques du juge Lennox de la Cour d'appel

" [1952] A.C. 480.
15 (1977), 1 C.R. (3d) 309.
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Duckworth 16, at p. 253, are on point:

It has often been said, and might be repeated in this
case: "Once the statements are repeated in Court they
cannot be effaced from the mind of the jury." It is all
true; and no caution, and no explanation of the law of
evidence, that any Judge could give, could make it
otherwise. But, all the same, it is express statutory law
that inconsistent statements of adverse witnesses may be
disclosed, and the preponderance of judicial opinion was
only crystallised in the statute, after almost centuries of
discussion and with clear apprehension and full notice
and knowledge that when disclosed it must sometimes
happen, and sometimes with a measure of rough justice
too, and none the less, perhaps, because the Judge has
learnedly and laboriously dwelt upon the fine distinction
between evidence of the statement and evidence of the
facts stated, that some alert juryman, unlearned in the
law, will say: "I can't just make it out, the Judge says
it's evidence and it isn't evidence, and there was a
mighty lot of fuss about it, so it must be important, but I
tell you we know this much anyway, it just fits snugly
with things we all know are true."

The English Criminal Law Revision Committee,
under the chairmanship of Davies L.J., in its Elev-
enth Report on Evidence (General), 1972, at p.
149 observed that the rule permitting the use of
the prior inconsistent statement on the issue of
credibility of the witness but prohibiting the use of
the statement for the proof of the matters therein
asserted is "wholly unrealistic and difficult for a
jury to appreciate". The American judicial view is
predominantly to the same effect. In Di Carlo v.
United States ", Justice Learned Hand wrote at p.
368 of the situation as it prevailed under the
common law where the court has granted permis-
sion to cross-examine upon finding a witness to be
hostile:

Not only may the questions extend to cross-examination,
but, if necessary to bring out the truth, it is entirely
proper to inquire of such a witness whether he has not
made contradictory statements at other times. He is
present before the jury, and they may gather the truth
from his whole conduct and bearing, even if it be in
respect of contradictory answers he may have made at
other times. . . .

16 (1916), 37 O.L.R. 197.
17(1925), 6 F. (2d) 364.

dans Rex v. Duckworth 16, A la p. 253, sont
pertinentes:

[TRADUCTION] On a souvent dit et il convient de le
r6p6ter en l'esp6ce que ales d6clarations faites devant la
cour ne peuvent etre effac6es de la m6moire des jur6s*.
C'est tout A fait vrai; aucune mise en garde ou explica-
tion du droit de la preuve par le juge n'y peut rien
changer. Il reste n6anmoins que des dispositions 16gisla-
tives autorisent express6ment la r6v6lation des d6clara-
tions incompatibles faites ant6rieurement par un t6moin
d6favorable; la jurisprudence pr6dominante n'est deve-
nue loi qu'aprbs des discussions quasiment s6culaires et
en pleine connaissance du fait que la r6v6lation de la
d6claration pouvait entrainer, quelquefois selon une jus-
tice sommaire et malgr6 un savant et long expos6 du
juge au sujet de la distinction subtile A faire entre la
preuve de la d6claration et la preuve des faits 6nonc6s, le
raisonnement suivant de la part d'un jur6 vigilant, pro-
fane en droit: *Je ne comprends pas, le juge dit que c'est
une preuve sans en 8tre une et puisqu'il en a longuement
parl6, 9a doit tre important; or laissez-moi vous dire
ceci, je pense que c'est trbs pertinent compte tenu des
choses que nous tenons pour vraies*.

Le Comit6 anglais de r6forme du droit p6nal,
pr6sid6 par le lord juge Davies, fait remarquer
dans son onzibme rapport sur la preuve (g6n6ral)
1972, A la p. 149, que la r~gle qui autorise l'utilisa-
tion d'une d6claration antbrieure incompatible du
t6moin pour 6valuer sa cr6dibilit6 mais en interdit
l'utilisation pour prouver les faits qu'elle 6nonce
n'est [TRADUCTION] apas du tout r6aliste et trbs
difficile A saisir pour le jury*. La jurisprudence
ambricaine va essentiellement dans le m~me sens.
Dans Di Carlo v. United States 7, voici ce que le
juge Learned Hand dit de la situation qui pr6vaut
en common law lorsque la cour autorise le contre-
interrogatoire d'un t6moin d6clar6 hostile (A la p.
368):

[TRADUCTION] Non seulement les questions peuvent
aller jusqu'au contre-interrogatoire mais, si cela s'avre
n6cessaire pour faire sortir la v6rit6, il est tout A fait
normal de demander au t6moin s'il a d6ji fait des
d6clarations incompatibles. I comparait devant les jur6s
et ces derniers peuvent d6duire la v6rit6 de son compor-
tement et de son attitude, m~me s'il s'agit de r6ponses
incompatibles qu'il a pu donner en d'autres occasions.

16 (1916), 37 O.L.R. 197.
1 (1925), 6 F. (2d) 364.
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The possibility that the jury may accept as the truth the
earlier statements in preference to those made upon the
stand is indeed real, but we find no difficulty in it. If,
from all that the jury see of the witness, they conclude
that what he says now is not the truth, but what he said
before, they are none the less deciding from what they
see and hear of that person and in court. There is no
mythical necessity that the case must be decided only in
accordance with the truth of words uttered under oath in
court.

Certiorari was denied by the United States
Supreme Court, 368 U.S. 706. Friendly J., giving
the judgment of the Court in United States v. De
Sisto " (certiorari denied, 377 U.S. 979) makes
the same point:
The rule limiting the use of prior statements by a
witness subject to cross-examination to their effect on
his credibility has been described by eminent scholars
and judges as 'pious fraud', 'artificial', 'basically mis-
guided', 'mere verbal ritual', and an anachronism 'that
still impede(s) our pursuit of the truth.' . . . . The
sanctioned ritual seems peculiarly absurd when a wit-
ness who has given damaging testimony on his first
appearance at a trial denies any relevant knowledge on
his second; to tell a jury it may consider the prior
testimony as reflecting on the veracity of the later denial
of relevant knowledge but not as the substantive evi-
dence that alone would be pertinent is a demand for
mental gymnastics of which jurors are happily inca-
pable. Beyond this the orthodox rule defies the dictate of
common sense that 'The fresher the memory, the fuller
and more accurate it is . . . . Manifestly, this is not to
say that when a witness changes his story, the first
version is invariably true and the later is the product of
distorted memory, corruption, false suggestion, intimi-
dation, or appeal to sympathy ... [but] the greater the
lapse of time between the event and the trial, the greater
the chance of exposure of the witness to each of these
influences.'

It is of course anomalous that a witness may
upon cross-examination contradict his evidence-in-
chief whereupon a jury or a judge sitting alone will
take the evidence of the witness both in chief and
on cross-examination under advisement in ascer-
taining the truth. However, if the witness denies a
prior proven statement, the trier of fact, according

I"(1964), 329 F. 2d 929.

II se peut en effet qu'un jury considbre comme v6ridi-
ques les d6clarations antbrieures plut6t que celles faites
A la barre des t6moins et cela ne cause aucune difficult6.
Si, en se fondant sur le comportement du t6moin, les
jur6s concluent que la v6rit6 r6side dans ses d6clarations
ant~rieures et non dans sa d6position, ils d6cident n6an-
moins d'aprds ce que cette personne leur a montr6 et dit
en cour. Rien de mythique n'exige que l'affaire soit
tranchie seulement en fonction de la v6racit6 de ce qui a
6t dit sous serment devant le tribunal.

La Cour supreme des tats-Unis a refus6 le cer-
tiorari, (368 U.S. 706). Dans United States v. De
Sisto'8 (certiorari refus6 A 377 U.S. 979), le juge
Friendly, rendant le jugement de la Cour, souligne
le mime point:
[TRADUCTION] La ragle qui restreint le contre-interro-
gatoire d'un t6moin sur ses d6clarations ant6rieures A la
seule fin d'6valuer sa cr6dibilit6 a 6t d6crite par d'6mi-
nents juristes et juges de afraude pieuses, d'aartificiellep,
de afondamentalement erron6e*, de *simple rituel verbal,
et d'anachronisme equi compromet encore notre recher-
che de la v6rit6> ... La proc6dure prescrite semble
particulibrement absurde lorsqu'un t6moin fait une
d6claration prbjudiciable A sa premibre comparution
devant la cour et affirme ne pas se la rappeller A la
seconde comparution; indiquer au jury qu'il peut tenir
compte du t6moignage antbrieur A titre de preuve de la
v6racit6 de l'affirmation ultbrieure selon laquelle le
t6moin ne se rappelle plus rien mais non A titre de
preuve valable au fond et pertinente en elle-m~me, c'est
demander aux jur6s de faire un exercice mental dont ils
sont heureusement incapables. En outre, la r~gle ortho-
doxe contrevient A la r6gle de bon sens selon laquelle *Le
souvenir est d'autant plus exact qu'il est frais A la
m6moire ... Il est bien 6vident que cela ne signifie pas
que lorsqu'un t6moin adopte une autre version, la pre-
midre est automatiquement exacte alors que la seconde
est le fruit d'un souvenir d6form6, ou le r6sultat de la
subornation, de suggestions fallacieuses, d'intimidation
ou de sollicitations de sympathie ... [mais] plus le
procks est 6loign6 de l'6v6nement, plus un t6moin risque
d'6tre expos6 A ces influences*.

II est de toute 6vidence anormal qu'un t6moin
puisse en contre-interrogatoire contredire sa d6po-
sition faite A l'interrogatoire principal, et qu'un
jury ou un juge si6geant seul puisse prendre en
consid6ration A la fois son t6moignage A l'interro-
gatoire principal et en contre-interrogatoire pour
d6terminer la v6rit. Par contre, selon les remar-

Is (1964), 329 F. 2d 929.
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to the observations of the Court in Wright v.
Beckett, supra, may, in attempting to discern the
truth, make use of the prior inconsistent statement
only in determining whether to believe the wit-
ness's evidence in court. The trier may then find
that the testimony of the witness given in court is
not credible and none of his statements will then
be applied in the determination of the truth.

In Cross on Evidence, supra, the learned author
at pp. 416-7 makes this observation concerning the
restricted use of the prior statement:

The objections to the reception of prior inconsistent
statements as evidence of the facts stated are that the
statements were not made on oath and the witness
swears that they are untrue. The court and jury will
generally be well advised to ignore both the statement
and the testimony, but, in rare cases, such as those in
which the witness has been "got at" since he made the
statement, there may be excellent reasons for accepting
it as true.

In Wigmore on Evidence, vol. 3A (Chadbourn rev.
1970) para. 1018(b), after setting out the rule in
Deacon v. R., supra, the author goes to the heart
of the issue:
It does not follow, however, that Prior Self-Contradic-
tions, when admitted, are to be treated as having no
affirmative testimonial value, and that any such credit
is to be strictly denied them in the mind of the tribunal.
The only ground for doing so would be the Hearsay rule.
But the theory of the Hearsay rule is that an extrajudi-
cial statement is rejected because it was made out of
Court by an absent person not subject to cross-examina-
tion (post, 1362). Here, however, by hypothesis the
witness is present and subject to cross-examination.
There is ample opportunity to test him as to the basis for
his former statement. The whole purpose of the Hearsay
rule has been already satisfied. Hence there is nothing to
prevent the tribunal from giving such testimonial credit
to the extrajudicial statement as it may seem to deserve.
Psychologically of course, the one statement is as useful
to consider as the other; and everyday experience outside
of court-rooms is in accord.

To the same effect, vide Professor E. M. Morgan,
"Hearsay Dangers and the Application of the

ques faites dans l'arr8t Wright v. Beckett, pr6cit6,
si le t6moin nie une d6claration ant6rieure prouv6e,
le juge du fond ne peut, en vue d'6tablir la v6rit6,
consid~rer la d6claration ant6rieure incompatible
qu'A la seule fin de d6cider s'il doit ajouter foi A la
d6position du t6moin devant le tribunal. Le juge
peut d6cider de ne pas y ajouter foi et aucune
d6claration du t6moin ne pourra alors servir d
d6terminer la v6rit6.

Dans Cross on Evidence, pr6cit6, le savant
auteur commente en ces termes l'utilisation res-
treinte de la d6claration ant6rieure (aux pp. 416 et
417):

[TRADUCTION] On s'oppose A la recevabilit6 des d6cla-
rations ant6rieures incompatibles ? titre de preuve des
faits qu'elles 6noncent au motif qu'elles n'ont pas 6t6
faites sous serment alors que le t6moin jure, sous la foi
du serment, qu'elles sont fausses. 11 sera en g6n6ral
pr6f6rable que la cour et le jury ne tiennent compte ni de
la d6claration ni du t6moignage; cependant, dans quel-
ques rares cas, comme celui o~i le t6moin a pu 6tre
aintimid6. depuis la d6claration, il existe d'excellentes
raisons de consid6rer cette dernibre comme v6ridique.

Dans Wigmore on Evidence, vol. 3A (Chadbourn
rev. 1970) par. 1018b), aprbs avoir expos6 la r~gle
de l'arrat Deacon c. R., pr6cit6, I'auteur s'attaque
au casur du probl6me:

[TRADUCTION] II ne s'ensuit toutefois pas que les d6cla-
rations ant6rieures incompatibles, une fois admises, doi-
vent etre consid6r6es comme n'ayant aucune valeur
probante et que le tribunal doive absolument les mettre
de cat6. Le seul motif pour ce faire est la rbgle du
oui-dire. Mais cette rbgle prescrit l'irrecevabilit6 d'une
d6claration extra-judiciaire au motif qu'elle n'a pas 6t6
faite devant la cour et qu'elle rapporte les propos d'une
personne absente, qui ne peut donc pas 8tre contre-inter-
rog6e (post, 1362). Cependant, dans notre exemple, le
t6moin est par hypoth~se pr6sent et peut 8tre contre-
interrog6. Il est donc tout A fait possible de le question-
ner sur le fondement de sa d6claration antarieure. Le
but de la ragle du oui-dire est donc d6jA atteint. Rien
n'empiche le tribunal de donner A la d6claration extra-
judiciaire la valeur de t6moignage qu'elle marite. Psy-
chologiquement bien sfir, il est aussi utile de consid6rer
une d6claration que l'autre; I'expbrience de tous les
jours, A l'ext6rieur des tribunaux, vient confirmer cette
r6alit6.

Voir, dans le m~me sens, I'article du professeur E.
M. Morgan, tHearsay Dangers and the Applica-
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Hearsay Concept" 62 Harv. L. Rev. 177, at p. 196.
As in the case of Wigmore on Evidence, the
learned author goes on to conclude: "Consequently
there is no real reason for classifying the evidence
as hearsay". Finally, McCormick on Evidence
(2nd ed. 1972) joins the almost unanimous parade
of legal writers when the author states at pp.
603-604:

It is hard to escape the view that evidence of a previous
inconsistent statement, when declarant is on the stand to
explain it if he can, has in high degree the safeguards of
examined testimony. Allowing it as substantive evidence
pays an added dividend in avoiding the ritual of a
limiting instruction unlikely to be heeded by a jury.
Accordingly, jurisdictions which shy away from admit-
ting prior statements of witnesses generally may not
hesitate to admit when the statement is inconsistent with
already-given testimony.

As I have pointed out, the common law rule
permitted the cross-examination of a witness
called by the party if the court found the witness
to be hostile. Such cross-examination included
prior inconsistent statements. At least one author-
ity in the prestatute period considered the cross-
examination to be evidence admissible on the issue
of the truth of the matters asserted in the prior
statement rather than being merely admissible on
the limited issue of credibility of the witness. Chief
Baron Pollock, with the concurrence of Baron
Parke, stated, in discussing the common law rule
in Attorney General v. Hitchcock 19, at p.261:

If you ask a witness whether he has not made a certain
statement which would be material, and opposed to part
of his testimony, you may then call witnesses to prove
that he has made the statement, and the jury are at
liberty to believe either the one account or the other.
(Emphasis added.)

Whatever may be the correct interpretation of s.
9(1) (in these proceedings it is not necessary to
determine that question), there is nothing con-
tained in subs. (1) which has any controlling influ-
ence over the provisions of subs. (2). Furthermore,
there is nothing in the wording employed in subs.

1 (1847), 16 L. J. Ex. 259.

tion of the Hearsay Concepts 62 Harv. L. Rev.
177, A la p. 196. Comme Wigmore dans son
ouvrage on Evidence, le savant auteur conclut:
[TRADUCTION] cIl n'y a donc aucune v6ritable
raison de consid~rer cette preuve comme du oui-
dire,. Finalement, dans son ouvrage on Evidence
(2c 6d. 1972), McCormick reprend l'opinion quasi
unanime en doctrine lorsqu'il 6crit (aux pp. 603 et
604):
[TRADUCTION] II est difficile de ne pas conclure que la
preuve issue d'une d6claration antbrieure incompatible,
lorsque I'auteur est A la barre des t6moins pour donner
des explications, s'il en a, offre autant de garanties
qu'un t6moignage soumis aux interrogatoires. Accorder
A cette preuve une valeur au fond dispense 6galement de
faire au jury une mise en garde qu'il ne suivrait prob-
ablement pas. En cons6quence, les tribunaux qui refu-
sent d'admettre les d6clarations antbrieures de t6moins
peuvent en g6n6ral ne pas h6siter A recevoir en preuve
une d6claration incompatible avec un t6moignage qui lui
est antbrieur.

J'ai d6jA mentionn6 la rbgle de common law qui
autorise le contre-interrogatoire d'un t6moin par la
partie qui I'a cit6 si la cour l'a d6clar6 hostile. Ce
contre-interrogatoire peut porter sur des d6clara-
tions ant6rieures incompatibles. Il existe au moins
un arrat ant6rieur A la codification de cette r6gle
qui a consid6r6 le contre-interrogatoire comme une
preuve recevable sur la question de la v6racit6 des
fait 6nonc6s dans la d6claration au lieu de le
restreindre A la seule question de la cr6dibilit6 du
t6moin. Dans l'arrAt Attorney General v.
Hitchock9, A la p. 261, le baron en chef Pollock a
6crit dans son jugement (auquel a souscrit le baron
Parke):

[TRADUCTION] Lorsqu'on demande A un t6moin s'il n'a
pas fait une d6claration ant6rieure importante et incom-
patible avec une partie de sa d6position, on peut citer
des t6moins pour prouver qu'il l'a faite et le jury est libre
de croire l'une ou l'autre version. (C'est moi qui
souligne.)

Quelle que soit la bonne interpr6tation du par.
9(1) (il n'est pas n6cessaire de trancher cette
question en l'espce), rien au par. (1) ne r~git les
dispositions du par. (2). En outre, rien dans la
formulation du par. (2) ne limite l'utilisation ou
l'application du contenu de la d6claration antbri-

1 (1847), 16 L. J. Ex. 259.
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(2) which limits the use or application of the
contents of prior inconsistent statements admitted
in the manner prescribed in s. 9(2), in the determi-
nation of the truth of the matters therein asserted.
Put more specifically, in the context of these pro-
ceedings, there is nothing in subs. (2) which indi-
cates that the subsection is procedural only and
that evidence thereby adduced is inadmissible on
the substantive issues in the proceedings.

Section 9(2) of the Evidence Act then falls to be
examined not in the light of the old common law
rule and the cases decided thereunder, but as to
what the proper interpretation of the statutory
provision may be. Nowhere does the legislature
reveal an intention to limit the impact of s. 9(2) to
procedural or mechanical matters only. Certainly
nothing emerges from the terminology of the two
subsections to indicate a positive intention to pre-
clude the application of these provisions to sub-
stantive law or principle. It follows therefore that,
unencumbered by the earlier cases under the
common law, the proper interpretation of the stat-
ute emerges, that is to say matters elicited on
cross-examination including the existence of the
prior inconsistent statement form part of the evi-
dence going to the trier of fact for such application
as that tribunal might make of all such evidence in
reaching conclusions on the facts.

The evidentiary question here to be answered is
very narrow. The prior statement has been recog-
nized by the witness, St. Germaine, as her own and
the statement has been proven in accordance with
the standards of evidence applicable thereto. The
issue is simply what effect may be given to this
statement by the jury. In my view, the law as
enunciated in Deacon v. R., supra, appears to flow
from the state of affairs prevailing under the
common law and, as adopted in the United King-
dom authorities, as being the continuing principle
to be applied after the advent of what is now s.
9(1). Section 9(2) did not come into the law until
1968, long after the Deacon case was settled. In
my view, the proper interpretation of s. 9(2) per-
mits the trier of fact, once the procedural require-
ments of the subsection have been met, to take into
its appreciation all the testimony given by the
witness including his explanations and denials with

eure incompatible admise en preuve de la manibre
prescrite au par. 9(2) pour d6terminer la v6rit6 de
ce qu'elle 6nonce. Plus particulibrement, dans le
contexte du pr6sent pourvoi, rien au par. (2) n'in-
dique que ce paragraphe est exclusivement une
disposition de proc6dure et que la preuve ainsi
produite est irrecevable pour trancher les questions
de fond soulev6es dans les proc6dures.

Le paragraphe 9(2) de la Loi sur la preuve au
Canada doit donc 6tre analys6 non pas A la lumidre
de l'ancienne r6gle de common law et de la juris-
prudence l'appliquant, mais plut6t selon l'interprb-
tation appropride de ladite disposition 16gislative.
Rien ne permet de penser que le 16gislateur avait
l'intention de restreindre la port6e du par. 9(2) A
des questions de proc6dure et de forme. Les termes
employds aux deux paragraphes ne permettent cer-
tainement pas de conclure A l'intention arrat6e de
rendre les dispositions inapplicables en droit posi-
tif. 11 s'ensuit donc que, d6gag6 de l'ancienne
jurisprudence de common law, le v6ritable sens de
l'article apparait: les faits mis A jour en contre-
interrogatoire, y compris l'existence d'une d6clara-
tion ant6rieure incompatible, font partie de la
preuve dont peut tenir compte le juge du fond pour
parvenir A ses conclusions de fait.

La question de preuve pos6e en l'espce est tras
6troite. Le t6moin Mme St. Germaine a reconnu
qu'elle 6tait l'auteur de la d6claration ant6rieure et
celle-ci a 6t6 prouv6e selon les r6gles applicables. II
s'agit simplement de d6terminer la port6e que le
jury peut accorder A cette d6claration. A mon avis,
le principe 6nonc6 dans l'arrat Deacon c. R. (pr6-
cit6) tire son origine de la situation existante en
common law et, tel qu'appliqu6 dans les arr8ts du
Royaume-Uni, ce principe continue d'Etre valable
malgr6 la promulgation de l'actuel par. 9(1). Le
paragraphe 9(2) n'a 6t6 ajout6 A la Loi qu'en 1968,
longtemps aprbs l'arrit Deacon. A mon avis, inter-
pr6t6 correctement, le par. 9(2) permet au juge du
fond de tenir compte, une fois la proc6dure pres-
crite au paragraphe respect6e, de toute la d6posi-
tion du t6moin, y compris ses explications et d6n6-
gations relatives aux dbclarations ant6rieures
incompatibles et prouv6es. Toute autre conclusion
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reference to the proven prior inconsistent state-
ments. Any other conclusion not only lacks the
ring of reality but is transparently a rule adopted
for comfort in the full awareness by the Court that
regardless of the instructions to the jury, the con-
tent of the prior inconsistent statement will be
weighed by the jury along with the testimony of
the witness given in court in the process of deter-
mining which statements and evidence of the wit-
ness (if any) are to be believed and incorporated in
their findings or conclusions on the facts.

As I have said at the outset, I would agree with
the disposition of this appeal as proposed by my
brother, Martland J.

Appeal dismissed.

Solicitors for the appellant McInroy: Rankin,
Robertson, Giusti, Chamberlain & Donald, Van-
couver.

Solicitors for the appellant McInroy: Stevenson
& Doell & Co., Victoria.

Solicitors for the appellant Rouse: R. A. Jatko,
Vancouver.

Solicitors for the respondent: Davies & Co.,
Vancouver.

manque non seulement de r6alisme mais est claire-
ment une solution de facilit6, car le tribunal sait
pertinemment que malgr6 ses directives au jury, ce
dernier p~sera i la fois le contenu de la d6claration
ant6rieure incompatible et celui de la d6position du
t6moin devant la cour pour d6terminer laquelle de
la d6claration ou de la d6position du t6moin (le cas
6ch6ant) est digne de foi, et donc A inclure dans
leurs conclusions de fait.

Comme je l'ai indiqu6 au d6but, je suis d'avis de
trancher ce pourvoi comme le propose mon coll6-
gue le juge Martland.

Pourvoi rejeti.

Procureurs de I'appelant McInroy: Rankin,
Robertson, Giusti, Chamberlain & Donald, Van-
couver.

Procureurs de I'appelant McInroy: Stevenson &
Doell & Co., Victoria.

Procureurs de l'appelant Rouse: R. A. Jatko,
Vancouver.

Procureurs de l'intimie: Davies & Co., Vancou-
ver.
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DROUIN-DALPt C. LANGLOIS

Dame Jeanne d'Arc Drouin-Dalp6 and
Vincent Drouin (Respondents in the Superior
Court) Appellants;

and

Dame Paulette Langlois, widow of Alban
Drouin (Applicant in the Superior Court)
Respondent.

1978: March 15; 1978: December 21.

Present: Ritchie, Pigeon, Dickson, Beetz and Estey JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Will - Interpretation - "Liquid funds" - "Funds"

- Civil Code, art. 1188.

Alban Drouin (whose widow is the respondent in
continuance of suit) applied to the Superior Court by a
motion for a declaratory judgment, asking for a ruling
on the interpretation of the will of his uncle, for whom
he was the universal legatee and executor. The primary
issue was as to Clause Three of the will, which created a
particular legacy in favour of the sister of the deceased
and the two appellants. The wording of the will was as
follows: "I give and bequeath, as a legacy by particular
title . . . all hypothecary claims, cash in a bank and other
liquid funds . . ." . The Superior Court judge and the
Court of Appeal, unanimously, held that the bonds and
debentures (amounting to a total of $84,566.77) were
not "liquid funds", included in the particular legacy,
and therefore devolved upon the universal legatee.
Appellants disputed this interpretation.

Held: The appeal should be allowed.

The trial judge correctly stated that the intention of
the testator is to be ascertained only by interpreting the
language of the will, but he had no reason to cite
English authorities in the case at bar, which is to be
decided under Quebec civil law, especially as the will is
written in French.

He erred in saying that a bond cannot be considered
as liquid funds before maturity, as the concept of a
liquid debt is not to be confused with that of a demand-
able debt. It is apparent from the wording of art. 1188
C.C. that these are quite distinct concepts. Although
there is a disparity between the present value of a bond
and its par value, this in no way reduces the liquidity of
bonds, which may be realized at their present value
much more readily than hypothecary claims (some of

Dame Jeanne d'Arc Drouin-Dalp6 et Vincent
Drouin (Intimis en Cour supirieure)
Appelants;

et

Dame Paulette Langlois, veuve d'Alban
Drouin (Requirant en Cour supirieure)
Intimie.

1978: 15 mars; 1978: 21 d6cembre.

Pr6sents: Les juges Ritchie, Pigeon, Dickson, Beetz et
Estey.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Testament - Interpritation - <<Argents liquidesm -
<<Argent, - Code civil, art. 1188.

Alban Drouin (dont la veuve est l'intim6e en reprise
d'instance) s'est adress6 A la Cour sup6rieure par
requate en jugement d6claratoire pour faire statuer sur
l'interpr6tation du testament de son oncle dont il 6tait le
16gataire universel et l'ex6cuteur testamentaire. Le litige
porte principalement sur l'article troisibme du testament
qui cr6e un legs particulier en faveur de la sceur du
d6funt et des deux appelants. Le testateur s'y exprime en
ces termes: (Je donne et 16gue A titre particulier ...
toutes les cr6ances hypoth6caires, argent en banque et
autres argents liquides ... . Le juge de la Cour sup6-
rieure et la Cour d'appel, A l'unanimit6, ont conclu que
les obligations et *d6benturess (dont le montant total
s'616ve A $84,566.77) n'6taient pas des cargents liquidesp
compris dans le legs particulier et 6taient par cons6quent
d6volues au 16gataire universel. Les appelants contestent
cette interpr6tation.

Arrit: Le pourvoi doit 6tre accueilli.

Le premier juge a correctement d6clar6 qu'il fallait
rechercher l'intention du testateur en se bornant A inter-
pr6ter le texte du testament, mais il n'avait aucune
raison de citer de la doctrine et de la jurisprudence
anglaises dans cette affaire qui doit etre jug6e selon le
droit civil qu6b6cois, d'autant plus que le testament est
r6dig6 en frangais.

II a fait erreur en disant qu'une obligation ne peut
8tre consid6r6e comme argent liquide avant son
6ch6ance, car il ne faut pas confondre le concept de
liquidit6 avec celui d'exigibilit6. Ces deux concepts sont
bien distincts comme le fait voir le texte de l'art. 1188
C.c. Mime s'il y a 6cart entre la valeur actuelle d'une
obligation et sa valeur nominale, cela ne diminue en rien
la liquidit6 des obligations qui sont r6alisables A la
valeur actuelle beaucoup plus facilement que les cr6an-
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which were not due in the case at bar). The words
"other liquid funds" coming after "hypothecary claims,
cash in a bank" in the will show that in the testator's
mind hypothecary claims were "liquid funds". These
claims are however certainly less liquid than such securi-
ties as the "bonds" and "debentures" which were found
in the deceased's safe and were mostly payable to
bearer. Because the collective phrase "autres argents
liquides" [other liquid funds] is used in the plural, the
enumeration cannot be split up so as to relate the word
"autres" [other] to "argent en banque" [cash in a bank]
only. Once it is determined that "liquid funds" include
securities, a restricted meaning cannot be given to the
expression "my funds", used in Clause Five of the will.
There was therefore no error in the trial judge's inter-
pretation of this clause.

Auger v. Beaudry, [1920] A.C. 1010; Vaughan v.
Glass, [1963] S.C.R. 609; Charlton v. Carter (1937), 75
S.C. 34; Reynar v. Reynar (1932), 53 Que. Q.B. 338,
referred to.

APPEAL against a decision of the Court of
Appeal of Quebec' affirming a declaratory judg-
ment of the Superior Court. Appeal allowed and
judgment of the Superior Court varied.

Bernard Dorais, Q.C., for the appellants.

Denis St-Onge, for the respondent.

The judgment of the Court was delivered by

PIGEON J.-The appellants appeal, with leave
of this Court, from the judgment of the Court of
Appeal of Quebec, [1976] C.A. 283, which
affirmed the judgment of Rodolphe Par6 J. of the
Superior Court on a motion for a declaratory
judgment concerning the authentic will of Robert
Rastoul, a farmer who died, unmarried, on Janu-
ary 8, 1972. The relevant clauses of this will, made
on March 9, 1962 before Jean-Marc Richer,
notary public, read as follows:

[TRANSLATION] CLAUSE THREE

I give and bequeath, as a legacy by particular title, in
full ownership from the time of my death, in equal
shares, all hypothecary claims, cash in a bank and other
liquid funds that may belong to me at the time of my
death.

To my sister Catherine (Mrs. Maxime Drouin) and to
my niece Jeanne d'Arc Drouin, but subject to the latter

1[1976] C.A. 283.

ces hypoth6caires (dont certaines en I'esp~ce n'6taient
pas 6chues). Les mots cautres argents liquidess venant
dans le testament aprbs (cr6ances hypoth6caires, argent
en banquev, indiquent que, dans I'esprit du testateur, les
cr6ances hypoth6caires sont des cargents liquides*. Ces
cr6ances sont toutefois certainement moins liquides que
les valeurs mobilibres appel6es tobligations* et ad6bentu-
ress que renfermait le coffre-fort du d6funt et qui 6taient
pour la plupart payables au porteur. Vu le pluriel auquel
le terme collectif cautres argents liquidess est employ6,
on ne peut scinder I'6num6ration de fagon A relier le mot
4autres* A eargent en banque* seulement. Ayant conclu
que margents liquides, comprend les valeurs mobilibres, il
est impossible de donner A l'expression amon argent*,
employ6e A l'article cinquiime du testament, un sens
plus restreint. I n'y a donc pas d'erreur dans l'interpr6-
tation de cet article par le premier juge.

Jurisprudence: Auger v. Beaudry, [1920] A.C. 1010;
Vaughan c. Glass, [1963] R.C.S. 609; Charlton c.
Carter (1937), 75 C.S. 34; Reynar c. Reynar (1932), 53
B.R. 338.

POURVOI contre un arr6t de la Cour d'appel
du Qubbec' confirmant un jugement d6claratoire
de la Cour superieure. Pourvoi accueilli et juge-
ment de la Cour supbrieure modifi6.

Bernard Dorais, c.r., pour les appelants.

Denis St-Onge, pour l'intimbe.

Le jugement de la Cour a 6 rendu par

LE JUGE PIGEON-Le pourvoi des appelants
form6 avec l'autorisation de la Cour attaque I'arr~t
de la Cour d'appel du Qubbec, [1976] C.A. 283,
qui confirme le jugement du juge Rodolphe Par6
de la Cour superieure sur une requate en jugement
d6claratoire au sujet du testament authentique de
Robert Rastoul, cultivateur, c6libataire, dc6d le
8 janvier 1972. Les clauses pertinentes de ce testa-
ment fait le 9 mars 1962 devant Jean-Marc
Richer, notaire, se lisent comme suit:

ARTICLE TROISIEME:
Je donne et 1gue A titre particulier, en pleine pro-

prit6 A compter de mon d6cas, en parts 6gales, toutes
les cr6ances hypoth6caires, argent en banque et autres
argents liquides pouvant m'appartenir A l'heure de mon
d6cks.

A ma sceur, Catherine (M- Maxime Drouin) et A ma
ni6ce, Jeanne d'Arc Drouin, mais A charge pour cette

If[1976] C.A. 283.
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remitting one-third of her aforesaid half portion to her
brother Vincent Drouin. If my sister Catherine shall die
before me, however, I give and bequeath the funds
intended for her to her two sons in the first degree in
equal shares.

CLAUSE FOUR
I give and bequeath the residue or surplus of all

property, movable and immovable, without any excep-
tion or reservation, which I shall leave and which shall
make up my estate at the day and hour of my death, to
my nephew Alban Drouin, whom I appoint my sole
universal and residuary legatee for him to enjoy and
dispose of the residue of my said property in full owner-
ship from the time of my death.

CLAUSE FIVE
Succession duties and all fees payable for the distribu-

tion of my estate, and pertaining to the particular
legacies above stipulated, as well as the cost of funeral
services and masses, shall be paid from my funds before
the said particular legacies of money are paid.

Respondent in continuance of suit is the univer-
sal legatee and executrix of Alban Drouin, the
universal residuary legatee appointed in Clause
Four above. The latter was also the executor
appointed in Clause Seven of the will. It is in these
two capacities that he applied to the Superior
Court, by a motion for a declaratory judgment
under art. 453 of the Code of Civil Procedure, for
a ruling on the interpretation of the will. The
appellants are two of the three particular legatees
in Clause Three, the other legatee having elected
to abide by the decision of the court. The issue is
as to the content of this particular legacy: does it
include the bonds and debentures in the deceased's
portfolio? There is also disagreement on the mean-
ing of Clause Five, pertaining to succession duties.

The declaration of transmission made in notarial
form by Alban Drouin shows that the estate of
Robert Rastoul included property valued as
follows:

Real estate:
Hypothecary claims:
Bonds:
Cash on hand and in bank:
Promissory note:
Miscellaneous:

TOTAL:

$40,000.00
45,172.24
84,566.77

4,168.75
100.00

1,805.00
$175,812.76

dernidre de remettre le tiers de sa dite moiti6 A son frdre
Vincent Drouin. Cependant, si ma sceur Catherine d6c6-
dait avant moi, je donne et 1gue l'argent qui lui 6tait
destin6 A ses deux garcons au premier degr6 en parts
6gales.

ARTICLE QUATRItME:-
Quant au r6sidu ou surplus de tous les biens, meubles

et immeubles sans aucune exception ni r6serve que je
d6laisserai et qui composeront ma succession aux jour et
heure de mon d6cas, je le donne et 1gue A mon neveu
Alban Drouin, lequel j'institue mon seul 16gataire uni-
versel r6siduaire, pour par lui jouir et disposer en pleine
propri6t6 du r6sidu de mes dits biens d6s l'instant de
mon d6cks.

ARTICLE CINQUItME:-
Les droits de succession et tous honoraires exig6s pour

le r6glement de ma succession et affbrant aux legs
particuliers ci-dessus stipul6s de mime que le cofit des
fun~railles et messes seront acquitt6s a meme mon
argent et avant lesdits legs particuliers d'argent.

L'intimbe par reprise d'instance est la 16gataire
universelle et ex6cutrice testamentaire d'Alban
Drouin, le 16gataire universel r6siduaire d6sign6 A
l'article quatribme ci-dessus. Celui-ci 6tait de plus
ex6cuteur testamentaire nomm6 par l'article sep-
tidme du testament. C'est en ces deux qualit6s qu'il
s'6tait adress6 A la Cour superieure par requ~te en
jugement d6claratoire suivant I'art. 453 du Code
de procidure civile pour faire statuer sur l'inter-
pr6tation du testament. Les appelants sont deux
des trois 16gataires particuliers A l'article troi-
sibme, I'autre l6gataire ayant d6clar6 s'en rappor-
ter en justice. Le litige porte sur le contenu de ce
legs particulier: comprend-il les obligations et
ed6benturess qui se trouvaient dans le portefeuille
du d6funt? Il y a 6galement d6saccord sur le sens
de 1'article cinquibme touchant les droits de
succession.

La d6claration de transmission faite par Alban
Drouin devant notaire r6v61e que la succession de
Robert Rastoul comprenait des biens 6valu6s
comme suit:

Bien fonds: $40,000.00
Cr6ances hypoth6caires: 45,172.24
Obligations: 84,566.77
Fonds en caisse et en banque.: 4,168.75
Billet A ordre: 100.00
Divers: 1,805.00

TOTAL: $175,812.76
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Succession duties payable amounted to
$35,284.36.

The trial judge held that the bonds and securi-
ties other than cash on hand and in bank were not
"liquid funds", included in the particular legacy
made in Clause Three of the will. He correctly
stated at the outset that the intention of the testa-
tor is to be ascertained only by interpreting the
language of the will, in accordance with the deci-
sions of the Privy Council in Auger v. Beaudry2,
and of this Court in Vaughan v. Glass'. However,
he then cited Maxwell and Rogers and a judgment
of the Superior Court, Charlton v. Carter4, based
on English cases.

I see no reason to resort to English authorities in
the case at bar, which is to be decided under
Quebec civil law, especially as this case concerns
the interpretation of a will written in French, not
in English as in Charlton v. Carter. Even then,
resort to English cases is subject to caution, as
noted in Reynar v. Reynar; the legal system is
always apt to affect the meaning of the words and
the interpretation of documents.

The gist of the reasoning which led the trial
judge to conclude that the securities should be
excluded from the particular legacy is in the fol-
lowing passage from his reasons, which were
approved and quoted extensively by the Court of
Appeal in reasons stated by the Chief Justice:

[TRANSLATION] It may be said, therefore, that an
essential aspect of the concept of "liquid funds" is that
the amount thereof is exactly determined.

Analysing this concept, I necessarily come to the
conclusion that funds are liquid or not depending on the
time when this designation is applied thereto, and
depending on whether at that time, or at some other
time, the assets described as liquid funds are an exactly
defined sum.

For this reason, in my opinion, a bond cannot be
considered as liquid funds before maturity, because

2 [1920] A.C. 1010.
3 [19631 S.C.R. 609.
4 (1937), 75 S.C. 34.

(1932), 53 Que. Q.B. 338.

Les droits de succession payables se sont 6lev6s A
$35,284.36.

Le premier juge a statu6 que les obligations et
valeurs mobilibres autres que les fonds en caisse et
en banque ne sont pas des eargents liquides, com-
pris dans le legs particulier, fait A I'article troi-
sibme du testament. II a d'abord correctement
d6clar6 qu'il fallait rechercher l'intention du testa-
teur en se bornant A interpr6ter le texte du testa-
ment, selon l'arret du Conseil priv6, Auger v.
Beaudry2 et celui de notre Cour, Vaughan c.
Glass'. Aprbs cela, cependant il cite Maxwell et
Rogers ainsi qu'un jugement de la Cour sup6rieure
Charlton c. Carter4 fond6 sur des arrts de cours
d'Angleterre.

Je ne vois aucune raison de recourir A la doc-
trine et A la jurisprudence anglaises dans cette
affaire qui doit etre jug6e suivant le droit civil
qubbecois, d'autant plus qu'il s'agit ici de l'inter-
pr6tation d'un testament r6dig6 en frangais et non
pas en anglais comme dans l'affaire Charlton c.
Carter. M8me alors le recours aux arrAts des tribu-
naux d'Angleterre est sujet A caution comme le
signale l'arrit Reynar c. Reynar5 : le syst6me juri-
dique est toujours susceptible d'influer sur le sens
des mots et sur l'interpr6tation des textes.

La partie essentielle du raisonnement par lequel
le premier juge en est venu A la conclusion d'ex-
clure les valeurs mobilibres du legs particulier se
trouve dans le passage suivant de ses motifs, que la
Cour d'appel a endoss6s en les citant en grande
partie dans les motifs expos6s par le Juge en chef:

On peut donc dire qu'un 616ment essentiel de la notion
ed'argent liquides consiste dans le fait que la somme doit
8tre exactement d6termin6e.

Analysant ce concept, je viens n6cessairement A la
conclusion que des argents peuvent 8tre liquides ou non
selon l'6poque A laquelle on consid6re cette qualification
et selon qu'A I'6poque, ou A une autre, les biens qu'on
qualifie d'argent liquide constituent ou non une somme
exactement d6finie.

C'est pour cette raison qu'une obligation, A mon avis,
ne peut 6tre consid6r6e comme argent liquide avant son

2 [1920] A.C. 1010.
)[1963] R.C.S. 609.
'(1937), 75 C.S. 34.
5(1932), 53 B.R. 338.
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prior to that date it does not have the value shown on its
face. It does not represent an exactly defined amount
before its due date. Before that time it is only worth
what it will yield by sale on the floor of a stock exchange
or through a private transaction. In both cases the
amount realized will result from the operation of the law
of supply and demand, and it will not be transformed
into an "exactly defined sum" until it is liquidated.

In the case at bar the time when the liquidity of the
deceased's funds must be considered is that of his death,
as appears from the concluding words "that may belong
to me at the time of my death", at the end of Clause
Three of the will, Exhibit R-1.

Moreover, although the testator had some education
he was undoubtedly using the language of the man in
the street. In that language, words do not always have
the subtlety and precision found in dictionaries. In the
Province of Quebec, the term "liquid funds" is one that
is commonly used to refer to sums of money represented
by currency in notes or coins.

Let us now consider the words used by the testator in
their context. Respondents appear to suggest that the
words "all hypothecary claims, cash in a bank and liquid
funds" mean that the testator bequeathed his hypothe-
cary claims as liquid funds in the same way as he
bequeathed cash in bank and other monies as liquid
funds.

In my view this is not the meaning that should be
given to those words. I feel that the testator bequeathed,
first of all, a specific class of property, consisting of his
hypothecary claims. We know from the evidence that
both at the time of the making of his will and at a later
date he held a sizable sum in hypothecary claims. It is
also known that he was in the habit of making up
separate lists of the various classes of property owned by
him, such as list i-i-C of his hypothecary claims; he
designated these as "loans on real estate", which means
the same thing. He thus appears to have treated his
hypothecary claims as a different class from the money
which he subsequently mentions, whether in a bank or
elsewhere.

Accordingly, when he spoke of "other funds", he
seems clearly to have been referring to these other
funds, which were not in a bank and, as the evidence
revealed, were concealed in various places in his house
and in the farm buildings.

6ch6ance parce qu'avant cette 6poque elle n'a pas la
valeur qu'elle porte A sa face mEme. Elle ne repr6sente
pas, avant son 6chiance, une somme exactement d6finie.
Elle n'a alors qu'une valeur de r6alisation par la vente
qu'on en fait sur le parquet d'une bourse ou par transac-
tion priv6e. Dans les deux cas le montant qu'on en
retirera ne sera d6fini que par le jeu de l'offre et de la
demande et ce n'est qu'aprbs sa liquidation qu'elle se
transformera en une <somme exactement d6finies.

Or, dans le cas pr6sent l'6poque A laquelle on doit
consid6rer la liquidit6 des argents du d6funt est celle de
son d6cks, tel que l'indiquent les derniers mots: <pouvant

m'appartenir A l'heure de mon d6c~s, qu'on trouve A la
fin de 'article troisibme du testament, pikce R-1.

D'autre part, le testateur, mime s'il avait une certaine
instruction, parlait sans nul doute le langage populaire.
Or, dans ce langage les termes n'ont pas toujours la
subtilit6 et la pr6cision qu'on retrouve dans les diction-
naires. Dans la province de Qu6bec l'expression eargents
liquides, est une expression couramment employ6e qui
r6f6re aux sommes d'argent repr6sent6es par la monnaie
courante en billets ou en espices sonnantes.

Consid6rons maintenant dans leur contexte les termes
employ6s par le testateur. Les intim6s semblent indiquer
que les termes atoutes les cr6ances hypoth6caires, argent
en banque et argents liquides, impliquent que le testa-
teur 16gue ses cr6ances hypoth6caires A titre d'argents
liquides de la meme manibre qu'il l6gue comme argents
liquides ses argents en banque et autres argents.

Telle ne me semble pas l'interpr~tation qu'on doive
donner A ce texte. Dans mon opinion le testateur 16gue
d'abord une cat6gorie de biens d6termin6e, qui consiste
dans ses cr6ances hypoth6caires. Or on sait par la preuve
que tant A l'6poque de son testament que par la suite il
d6tenait des cr6ances hypoth6caires pour un montant
consid6rable. On sait qu'il avait l'habitude de dresser
des listes s6par6es des diverses cat6gories de biens qu'il
poss6dait, dont la liste i-1-C pour ses cr6ances hypoth6-
caires qu'il qualifie de sprits sur immeubless, ce qui
revient au mime. 11 semble donc faire de ses cr6ances
hypoth6caires une cat6gorie diff6rente des argents qu'il
mentionne par la suite, qu'ils soient en banque ou
ailleurs.

En effet, quand il parle ad'autres argents*, il semble
bien indiquer qu'il s'agit de ces autres argents qui ne
sont pas en banque et qui se trouvent, comme l'a d6voil6
la preuve, dissimul6s un peu partout dans la maison et
ses bitiments de ferme.
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The conclusions of judgment read as follows:

[TRANSLATION] FOR THESE REASONS, THE
COURT RENDERS the following declaratory judg-
ment:

A-the bonds and securities listed in the fiscal decla-
ration, Exhibit R-2, other than cash on hand and
in a bank, are not "liquid funds" as specified in
Clause Three of the will of the late Robert
Rastoul; these bonds and securities form part of
the residue of the estate devolving upon applicant
Alban Drouin;

B-only the succession duties and fees payable for
the distribution of the estate corresponding or
pertaining to respondents' legacies shall be paid
by respondents out of their legacy;

the balance of the succession duties and fees
payable for the distribution of the estate pertain-
ing to the residue of the estate shall be paid by
applicant;

C-the cost of funeral services and masses shall be
paid by respondents out of their legacies;

the whole WITH COSTS to be taken out of the assets
of the estate in proportion to the amount devolving on
each of the heirs.

I should first mention that the Civil Code shows
that the concept of a liquid debt is not to be
confused with that of a demandable debt. It is
apparent from the wording of art. 1188, that these
are quite distinct concepts:

Art. 1188. Compensation takes place by the sole
operation of law between debts which are equally liqui-
dated and demandable and have each for object a sum
of money or a certain quantity of indeterminate things
of the same kind and quality....

Similarly, art. 1291 of the Code Napolion reads:
[TRANSLATION] Art. 1291. Compensation takes

place only between two debts, having equally for their
object a sum of money, or a certain quantity of consum-
able things of one and the same kind, and which are
equally liquidated and demandable....

One has to go back to the Coutume de Paris to
find, in art. 105, "claire & liquide" [clear and
liquidated] rather than "liquidated and demand-
able". Pothier however, in Nos. 627 and 628 of his
Traiti des obligations, gave as distinct conditions
that the debt be due and that it be liquidated,
when he said:

Le dispositif est dans les termes suivants:

PAR CES MOTIFS, LE TRIBUNAL REND le juge-
ment d6claratoire suivant:

A-Les obligations et valeurs mobilibres 6numbr6es A
la d6claration fiscale pi6ce R-2, autres que les
fonds en caisse et en banque, ne sont pas des
cargents liquidess, tel que pr6vu A I'article troi-
sidme du testament de feu Robert Rastoul. Ces
obligations et valeurs mobilibres font partie du
r6sidu de la succession et sont d6volues au requ6-
rant Alban Drouin;

B-Seuls les droits de succession et les honoraires
exig6s pour le raglement de la succession qui
correspondent ou se rapportent aux legs des inti-
m6s doivent 8tre acquitt6s par les intim6s A mime
leur legs;
le reste des droits de succession et honoraires
exig6s pour le r~glement de la succession corres-
pondant au r6sidu de la succession doivent etre
acquitt6s par le requbrant;

C-Le cofit des fun6railles et des messes doit 8tre
acquitt6 par les intim6s A mime leurs legs;

Le tout AVEC DEPENS A 8tre pris A mime l'actif de la
succession en proportion de ce qui revient A chacun des
h6ritiers.

Je noterai d'abord que le Code civil nous indique
qu'il ne faut pas confondre le concept de liquidit6
avec celui d'exigibilit6. Ce sont deux concepts bien
distincts comme le fait voir le texte de l'art. 1188:

Art. 1188. La compensation s'opbre de plein droit
entre deux dettes 6galement liquides et exigibles, et
ayant pour objet une somme de deniers ou une quantit6
de choses ind6termin6es de mime nature et qualit6....

De mime on lit A l'art. 1291 du Code Napolion:
Art. 1291. La compensation n'a lieu qu'entre deux

dettes qui ont 6galement pour objet une somme d'argent,
ou une certaine quantit6 de choses fongibles de la mime
esp6ce et qui sont 6galement liquides et exigibles....

II faut remonter A la Coutume de Paris pour
trouver A l'art. 105 aclaire & liquideo au lieu de
aliquide et exigibleD. Mais d6ji Pothier, aux n- 627
et 628 de son Traiti des obligations posait comme
conditions distinctes que la dette soit 6chue et
qu'elle soit liquide disant:
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[TRANSLATION] A debt is liquidated when it is estab-
lished that it is due, and how much is due: ...

It is true that all these texts refer to "debts", not
to "funds"; but at the end of Clauses Three and
Five, the testator uses the word "funds" to desig-
nate the subject of the particular legacies where
"hypothecary claims" are mentioned in the first
instance. "Funds" therefore includes claims; as
claims are the counterpart of debts, they necessari-
ly have the same characteristics in respect of
liquidity and of being demandable.

It is quite true that the value of a term bond
must not be confused with its par value. Its value
is greater or lower than the par value depending on
whether the interest rate is higher or lower than
the current rate. It is apparent moreover that this
was taken into account by the notary in the decla-
ration of transmission, in which the bonds and
debentures are valued not at their par value but at
their present value on the day of death, as required
by the Succession Duties Act (R.S.Q. 1964, c. 70,
s. 18). The disparity between the present value and
the par value in no way affects liquidity: securities
may be realized at their present value, and much
more readily than hypothecary claims the present
value of which is just as susceptible to fluctuation
as that of securities. It can be seen from the
declaration of transmission that on the death of
the testator some hypothecs were not due.

This brings me to the point which I consider
decisive in arriving at a different conclusion from
that of the trial judge and the Court of Appeal: the
phrase to be interpreted is not "liquid funds" but
"other liquid funds". The word "other" coming
after "hypothecary claims, cash in a bank" shows
that in the testator's mind hypothecary claims
were "liquid funds". These claims are transferable,
but they are certainly less "liquid" than such
securities as the "bonds" and "debentures" which
were found in deceased's safe and were mostly
payable to bearer. They were largely municipal
bonds. There were some corporate bonds guaran-
teed by hypothec, and all that distinguished them
from hypothecary claims was that they were in
negotiable form and the hypothec was in favour of
a trustee. It may be that, in some other context,

Une dette est liquide lorsqu'il est constant qu'il est dfi,
et combien il est dfi: . . .

Il est vrai que dans tous ces textes il s'agit de
Edettes* et non pas d'targents. Mais A la fin des
articles troisiame et cinquibme, le testateur se sert
du mot *argent* pour d6signer ce qui fait l'objet
des legs particuliers oil ales cr6ances hypoth6cai-
reso sont mentionn6es en premier lieu. cArgenti
comprend donc des cr6ances, or les cr6ances sont
la contrepartie des dettes et ont n6cessairement le
mime caract~re de liquidit6 et d'exigibilit6.

Il est bien vrai que la valeur d'une obligation A
terme ne se confond pas avec sa valeur nominale.
Selon que le taux d'int6rat est plus ou moins 6lev6
que le taux courant, cette valeur est sup6rieure ou
inf6rieure A la valeur nominale. On voit d'ailleurs
que le notaire en a tenu compte dans la d6claration
de transmission oi les obligations et .d6benturess
sont 6valu6es non A la valeur nominale mais au
cours du jour du d6cks comme le veut la Loi des
droits sur les successions (S.R.Q. 1964, chap. 70,
art. 18). L'6cart entre la valeur actuelle et la
valeur nominale ne diminue en rien la liquidit6, les
valeurs sont r6alisables A la valeur actuelle et cela
beaucoup plus facilement que les cr6ances hypo-
th6caires dont la valeur actuelle est tout aussi
susceptible de fluctuation que celle des valeurs
mobilibres. On voit dans la d6claration de trans-
mission qu'au d6chs du testateur certaines hypo-
thbques n'6taient pas 6chues.

De lIA je viens A ce qui m'oblige A une conclusion
diff6rente de celle du premier juge et de la Cour
d'appel: l'expression A interpr6ter n'est pas eargent
liquide, mais <autres argents liquidess. Le mot
cautresv venant aprbs Kcr~ances hypoth6caires,
argent en banques indique que, dans l'esprit du
testateur les cr6ances hypoth6caires sont des
cargents liquidesin. Ces cr6ances sont cessibles mais
elles sont certainement moins aliquides, que les
valeurs mobilibres appel6es aobligations, et d~ben-
tures, que renfermait le coffre-fort du d6funt et
qui 6taient pour la plupart payables au porteur. Ce
sont en majeure partie des obligations municipales.
Certaines obligations de compagnies sont garanties
par hypothbque et tout ce qui les distingue des
cr6ances hypoth6caires c'est la forme n6gociable et
le fait que l'hypothbque est consentie en faveur
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corporate or municipal bonds should not be
regarded as "liquid funds", but here the meaning
of this expression is determined by the enumera-
tion that precedes it. Because the collective phrase
"autres argents liquides" [other liquid funds] is
used in the plural, I fail to see how the enumera-
tion could be split up so as to relate the word
"autres" [other] to "argent en banque" [cash in a
bank] only.

The final point to be considered is the meaning
to be given to the expression "mon argent" [my
funds] in Clause Five of the will. In my opinion,
once it is determined that "liquid funds" include
securities, a restricted meaning cannot be given to
the expression "my funds". Regarding the word
"argent" [funds], moreover, the trial judge very
properly observed, in a passage which was adopted
in the reasons of the Chief Justice in the Court of
Appeal:
[TRANSLATION] In analysing, first, the meaning of the
word "argent" [funds] to be found in the dictionaries, it
may be seen that in its literal meaning this word
includes, first, silver currency, and by extension, all
currency.

In the figurative meaning all the dictionaries give to
this word-as was in fact noted by respondents-a
much wider meaning than that of specie. Thus, the
dictionaries give as synonyms for the word "argent"
[funds] "wealth", "property", "fortune", ....

The expression "my funds" has in itself an even
more general meaning than that of "liquid funds".
It must therefore be held that the trial judge did
not err in his finding as to the burden of succession
duties and fees payable for the distribution of the
estate. As he found, the expression "pertaining to
the particular legacies" was indeed intended to
limit the burden to what corresponds or pertains to
the legacies of those who were the respondents in
the Superior Court, namely the appellants, and of
their co-legatee who elected to abide by the deci-
sion of the court.

Finally, it should be noted that the Superior
Court and the Court of Appeal ordered that the
costs be paid by the estate in proportion to the
amount devolving on each of the heirs, as was
agreed by the latter before the Superior Court.

d'un fiduciaire. II est bien possible que, dans un
autre contexte, il n'y ait pas lieu de consid6rer des
obligations de compagnies ou de municipalit6s
comme des eargents liquidesp, mais ici le sens de
cette expression se trouve d6termin6 par l'6num6-
ration qui la pr6c6de. Vu le pluriel auquel le terme
collectif cautres argents liquides, est employ6, je
ne vois pas comment on pourrait scinder l'6num6-
ration de fagon A relier le mot cautresv A .argent en
banque> seulement.

II faut en dernier lieu consid6rer le sens A
donner A l'expression umon argent* A l'article cin-
quibme du testament. A mon avis, d6s que l'on
conclut que targents liquidesp comprend les valeurs
mobilibres, il est impossible de donner un sens plus
restreint A l'expression Emon argent*. Au sujet du
mot margenb, le premier juge dit d'ailleurs trbs
justement dans un passage qui a 6t6 repris dans les
motifs du Juge en chef de la Cour d'appel:

Analysant d'abord la signification du mot (argent, qu'on
peut trouver dans les dictionnaires, on constate que dans
son sens litt6ral ce mot comprend d'abord la monnaie de
m6tal argent et, par extension, toutes esp~ces de
monnaies.

Dans son sens figur6, tous les dictionnaires attribuent
A ce mot, comme le mentionnent d'ailleurs les intim6s,
une signification beaucoup plus large que celle de simple
num6raire. Ils donnent ainsi comme synonymes du mot
cargent, les mots arichesses, abienss, afortunes, ....

L'expression amon argent* a en elle-mime un sens
encore plus g6n6ral que celle de cargents liquidesp.
II faut donc dire que le premier juge n'a pas fait
erreur dans sa conclusion quant A la charge des
droits sur les successions et des honoraires exig6s
pour le r~glement de la succession. L'expression
uaff6rant aux legs particuliers, a bien pour objet,
comme il le d6cide, de limiter la charge A ce qui
correspond ou se rapporte aux legs de ceux qui
6taient les intim6s en Cour sup6rieure c'est-A-dire
les appelants et leur co-16gataire qui s'en est rap-
port6e A justice.

Enfin il faut signaler que la Cour supbrieure et
la Cour d'appel ont mis les d6pens A la charge de
la succession en proportion de ce qui revient A
chacun des h6ritiers, comme ceux-ci en ont con-
venu en premiere instance. II n'y a aucun motif de
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There is no reason to make a different order for
the costs in this Court. Alban Drouin was
undoubtedly justified to seek a ruling from the
Court on the interpretation of the will, seeing that
he was both executor and universal residuary
legatee. Appellants, on the other hand, had to
carry the case to this Court in order to vindicate
their rights.

I conclude that the appeal should be allowed,
the judgment of the Court of Appeal should be set
aside and the judgment of the Superior Court
should be varied by replacing paragraph A of the
conclusions by the following:

The bonds and securities listed in the declara-
tion for fiscal purposes are like cash on hand and
in a bank "argents liquides" within the meaning of
the third clause of the will of the late Robert
Rastoul.

Costs throughout shall be payable out of the
mass of the estate in proportion to each legatee's
entitlement.

Appeal allowed.

Solicitors for the appellants: Drouin, Chaurette
& Associis, St-Eustache, Quebec.

Solicitors for the respondent: Desjardins,
Ducharme, Desjardins & Bourque, Montreal.

disposer autrement des d6pens en cette Cour.
Alban Drouin 6tait indubitablement justifiable de
s'adresser au tribunal pour faire statuer sur l'inter-
pr6tation du testament alors qu'il se trouvait en
mime temps ex6cuteur testamentaire et 16gataire
universel r6siduaire. D'un autre c8t6 les appelants
ont dii 6puiser les juridictions pour obtenir gain de
cause.

Je conclus qu'il y a lieu d'accueillir le pourvoi,
d'infirmer l'arrAt de la Cour d'appel et de modifier
le jugement de la Cour superieure en remplagant
le paragraphe A du dispositif par le suivant:

Les obligations et valeurs 6numbrbes A la d6cla-
ration fiscale pi~ce R-2 sont comme les fonds en
caisse et en banque des cargents liquides, au sens
de l'article troisibme du testament de feu Robert
Rastoul.

Les d6pens en toutes cours seront paybs A mime
l'actif de la succession en proportion de ce qui
revient A chacun des 16gataires.

Pourvoi accueilli.

Procureurs des appelants: Drouin, Chaurette et
Associis, St-Eustache, Quibec.

Procureurs de l'intimie: Desjardins, Ducharme,
Desjardins et Bourque, Montrial.
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Ronald Frederick Anderson Appellant;

and

Her Majesty The Queen Respondent.

1979: March 1.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Pratte and McIntyre JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Appeal - Doubt as to whether appellant alive -

Appeal adjourned sine die with leave to apply for
continuance.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', allowing an
appeal by the Crown from the acquittal of the
appellant by a jury on a charge of armed robbery.

B. M. Barker, for the appellant.

J. Watson, for the respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-In the light of the information
provided to the Court by counsel for the appellant,
as to there being doubt as to whether the appellant
is alive, this appeal is adjourned sine die, with
leave to counsel for the appellant to apply to the
Court for the continuance of the appeal.

Solicitor for the appellant: B. M. Barker,
Edmonton.

Solicitor for the respondent: J. Watson,
Edmonton.

'[1978] 1 W.W.R. 404.

Ronald Frederick Anderson Appelant;

et

Sa Majest6 La Reine Intimie.

1979: 1" mars.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Pratte et McIntyre.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Appel - Doute quant d savoir si I'appelant est vivant
- Pourvoi ajourne sine die avec autorisation de
demander une reprise.

POURVOI A 'encontre d'un arrat de la Division
d'appel I de la Cour supreme de l'Alberta, qui a
accueilli un appel interjet6 par le ministbre public
de l'acquittement de l'appelant par un jury sur une
accusation de vol qualifi6.

B. M. Barker, pour l'appelant.

J. Watson, pour l'intimbe.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND-Etant donn6 que l'avo-
cat de l'appelant a avis6 la Cour qu'il y avait un
doute quant A savoir si l'appelant est vivant, ce
pourvoi est ajourn6 sine die, mais l'avocat de l'ap-
pelant est autoris6 A demander A la Cour la reprise
du pourvoi.

Procureur de l'appelant: B. M. Barker, Edmon-
ton.

Procureur de l'intimiee: J. Watson, Edmonton.

'[1978] 1 W.W.R. 404.
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The Canadian Transport Commission and the
Attorney General of Canada Appellants;

and

Canadian Pacific Limited Respondent;

and

Attorney General of British Columbia
Intervener.

1979: February 28; 1979: March 20.

Present: Martland, Pigeon, Dickson, Beetz, Estey,
Pratte and McIntyre JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Railways - Rail barge service abandoned -
Whether abandonment of line of railway within mean-
ing of Railway Act requiring approval of Canadian
Transport Commission - Railway Act, R.S.C. 1970, c.
R-2, s. 106.

APPEAL from a judgment of the Federal Court
of Appeal 1, allowing an appeal from a decision of
the Railway Transport Committee of the Canadi-
an Transport Commission wherein the Committee
held that it had jurisdiction with respect to the
abandonment of a rail barge service operated by
the respondent and ordered the respondent to rein-
state and resume the service. Appeal dismissed.

T. B. Smith, Q.C., and H. J. Wruck, for the
appellants.

N. D. Mullins, Q.C., and P. L. Maughan, for
the respondent.

W. G. Burke-Robertson, Q.C., for the inter-
vener.

The judgment of the Court was delivered by

MARTLAND J.-I agree with the reasons for
judgment given by Le Dain J. for the Federal
Court of Appeal. I would, therefore, dismiss the
appeal with costs.

Appeal dismissed with costs.

'(1977), 79 D.L.R. (3d) 699.

La Commission canadienne des transports et
le procureur gknfral du Canada Appelants;

et

Canadien Pacifique Limit6e Intimie;

et

Le procureur g6n6ral de la
Colombie-Britannique Intervenant.

1979: 28 f6vrier; 1979: 20 mars.

Pr6sents: Les juges Martland, Pigeon, Dickson, Beetz,
Estey, Pratte et McIntyre.

EN APPEL DE LA COUR D'APPEL FtDtRALE

Chemins de fer - Abandon du service des barges
porte-wagons - S'agit-il de l'abandon d'une ligne de
chemins de fer au sens de la Loi sur les chemins defer
exigeant l'approbation de la Commission canadienne
des transports? - Loi sur les chemins de fer, S.R.C.
1970, chap. R-2, art. 106.

POURVOI A l'encontre d'un arrat de la Cour
d'appel f6d6rale', qui a accueilli un appel d'une
d6cision du Comit6 des transports par chemin de
fer de la Commission canadienne des transports
dans laquelle le Comit6 a jug6 avoir juridiction
relativement i I'abandon de I'exploitation de
barges porte-wagons par l'intimbe et a ordonn6 A
l'intimbe de r6tablir et de reprendre le service.
Pourvoi rejet6.

T. B. Smith, c.r., et H. J. Wruck, pour les
appelants.

N. D. Mullins, c.r., et P. L. Maughan, pour
l'intimbe.

W. G. Burke-Robertson, c.r., pour l'intervenant.

Le jugement de la Cour a 6ti rendu par

LE JUGE MARTLAND-Je souscris aux motifs
de jugement expos6s par le juge Le Dain au nom
de la Cour d'appel f6d6rale. Je suis donc d'avis de
rejeter le pourvoi avec d6pens.

Pourvoi rejeti avec dipens.

'(1977), 79 D.L.R. (3d) 699.
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Solicitor for the appellant, the Attorney Gener-
al of Canada: R. Tassi, Ottawa.

Solicitor for the appellant Canadian Transport
Commission: G. W. Nadeau, Ottawa.

Solicitor for the respondent Canadian Pacific
Limited: N. D. Mullins, Vancouver.

Solicitor for the Attorney General for British
Columbia: M. H. Smith, Victoria.

Procureur de l'appelant, le procureur giniral
du Canada: R. Tass4, Ottawa.

Procureur de la Commission canadienne des
transports: G. W. Nadeau, Ottawa.

Procureur de l'intimie Canadien Pacifique
Limitle: N. D. Mullins, Vancouver.

Procureur du procureur gindral de la Colom-
bie-Britannique: M. H. Smith, Victoria.
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63482

Asamera Oil Corporation Ltd. (Plaintiff)
Appellant;

and

Sea Oil & General Corporation and Baud
Corporation, N.V. (Defendants) Respondents.

63472

Baud Corporation, N.V. (Plaintiff)
Appellant;

and

Thomas L. Brook (Defendant) Respondent.

87405

Baud Corporation, N.V. (Plaintiff)
Appellant;

and

Thomas L. Brook (Defendant) Respondent.

1977: November 23, 24; 1978: October 3.

Present: Laskin C.J. and Martland, Spence, Pigeon,
Dickson, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Damages - Agreements concerning shares and oper-
ations of oil exploration company - Breach of contract
by company's chief officer to return shares loaned to
him by another company - Appraisal of damages -
Applicable principles.

These appeals arose out of a long series of agreements
concerning the shares and operations of the appellant,
Asamera Oil Corporation Ltd., which company was in
one way or another involved in exploration for oil in
Indonesia. Three separate actions were commenced by
the parties.

1. Baud Corporation, N. V. v. Thomas L. Brook,
(commenced on July 26, 1960) wherein Baud, a wholly
owned subsidiary of Sea Oil & General Corporation
(SOG), sought the return of 125,000 Asamera shares
from Brook, the president and chief officer of Asamera.
Baud alleged that 125,000 Asamera shares were loaned

63482

Asamera Oil Corporation Ltd.
(Demanderesse) Appelante;

et

Sea Oil & General Corporation et Baud
Corporation, N.V. (Difenderesses) Intimies.

63472

Baud Corporation, N.V. (Demanderesse)
Appelante;

et

Thomas L. Brook (Dgfendeur) Intimi.

87405

Baud Corporation, N.V. (Demanderesse)
Appelante;

et

Thomas L. Brook (Defendeur) Intimi.

1977: 23 et 24 novembre; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Spence, Pigeon, Dickson, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPRtME DE L'ALBERTA

Dommages-intirits - Accords concernant les
actions et les opirations d'une corporation d'explora-
tion pitroliere - Rupture d'un contrat en raison du
difaut du directeur gindral de restituer les actions que
lui avait prities une autre compagnie - tvaluation des
dommages-intirits - Principes applicables.

Ces pourvois r6sultent d'une longue s6rie d'accords
concernant les actions et les op6rations de l'appelante,
Asamera Oil Corporation Ltd., une compagnie engag6e
de diverses fagons dans l'exploitation p6trolibre en Indo-
n6sie. Les parties ont intent6 trois actions distinctes.

1. Baud Corporation, N.V. c. Thomas L. Brook,
intent6e le 26 juillet 1960, dans laquelle Baud, une
filiale en propri6t6 exclusive de Sea Oil & General
Corporation (SOG), demande que l'intim6 Brook (qui, A
toutes les 6poques en cause, 6tait le pr6sident directeur
g6n6ral d'Asamera) lui rende 125,000 actions d'Asa-
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by it in October and November of 1957 to Brook under
an agreement dated November 10, 1958, requiring their
return by the end of 1959. In addition, Baud claimed
damages in the sum of $150,750 representing the differ-
ence in the market value of the 125,000 shares between
the date upon which they were to have been returned
and the date of the writ.

2. Asamera Oil Corporation Ltd. v. Sea Oil & Gen-
eral Corporation and Baud Corporation, N.V., (com-
menced July 27, 1960) wherein Asamera sought rescis-
sion of the basic agreement between the two groups of
entrepreneurs represented by Baud on the one hand, and
Brook on the other. Under the basic agreement, entered
into on June 18, 1957, Baud was to receive 3,500,000
shares of Asamera, and SOG was to receive 500,000
shares in that company. In return Asamera was to
receive $250,000 together with 196 shares in an Indone-
sian corporation known as Nusantara, which shares
represented a 49 per cent interest therein.

3. Baud Corporation, N.V. v. Thomas L. Brook,
(commenced December 6, 1966) wherein Baud repeated
its allegations as asserted in Action No. 1, and claimed
the return of 125,000 Asamera shares, which Brook was
required to return under the agreements mentioned in
Action No. 1. The third action arose out of the allega-
tion by Brook that the first action was premature since
the date for the return of the shares had been extended
by the parties until December 31, 1960. In addition to
its claim for the return of the shares, Baud claimed
damages in the sum of $400,000. An amendment to the
statement of claim whereby the damage claim was
raised to $6,000,000 was allowed at trial. In this action,
Brook counterclaimed for substantially the same relief
sought by him in Action No. 2.

Held: 1. The appeal of Baud from the judgment of the
Appellate Division of the Supreme Court of Alberta
affirming the dismissal at trial, because premature, of
its action of July 26, 1960, against Brook should be
dismissed. 2. The appeal of Asamera from the judgment
of the Appellate Division affirming dismissal of its
action of July 27, 1960, against SOG and Baud should
be dismissed. 3. The appeal of Baud from the judgment
of the Appellate Division affirming the judgment of the
trial judge awarding it damages of $250,000 against
Brook should be allowed and there should be substituted
an award of damages to the appellant of $812,500.

The first action was dismissed by the trial judge when
he found that there was indeed an agreement extending
the loan of the 125,000 Asamera shares beyond the

mera. Baud pr6tend avoir prt6 A l'intim6, Brook, en
octobre et novembre 1957, 125,000 actions d'Asamera
en conformit6 d'un accord dat6 du 10 novembre 1958,
qui pr6voyait leur restitution avant la fin de 1959. En
outre, Baud r6clame des dommages-int6r~ts au montant
de $150,750, au titre de la variation de la valeur mar-
chande des 125,000 actions entre la date oi elles
devaient 6tre rendues et la date du bref.

2. Asamera Oil Corporation Ltd. c. Sea Oil & Gene-
ral Corporation et Baud Corporation, N. V., intent6e le
27 juillet 1960. Asamera y r6clame la rescision de
l'accord principal conclu entre les deux groupes d'entre-
preneurs, repr~sent6s respectivement par Baud et par
Brook. En vertu de cet accord (conclu le 18 juin 1957),
Baud et SOG devaient respectivement recevoir 3,500,-
000 et 500,000 actions d'Asamera. En contrepartie,
Asamera devait recevoir $250,000 et 196 actions de
Nusantara, une compagnie indon6sienne, soit une parti-
cipation de 49 pour cent.

3. Baud Corporation, N.V c. Thomas L. Brook,
intent6e le 6 d6cembre 1966. Dans cette action, Baud
reprend les all6gations formul6es dans l'action no I et
r6clame la restitution des 125,000 actions d'Asamera
que Brook devait rendre en vertu des accords mention-
n6s dans I'action no 1. Cette troisibme action r6sulte de
ce que Brook affirme que l'action initiale 6tait pr6matu-
r6e puisque les parties avaient convenu de proroger la
date de restitution des actions jusqu'au 31 d6cembre
1960. En plus du recouvrement des actions, Baud
r6clame des dommages-intbrits au montant de $400,-
000. Sur autorisation du tribunal de premibre instance,
la d6claration a 6t6 modifi6e pour porter le montant des
dommages-int6r~ts r6clam6s A $6,000,000. Dans cette
action, Brook a fait une demande reconventionnelle pour
obtenir A peu pr6s le m~me redressement que dans
l'action no 2.

Arrit: 1. Le pourvoi de Baud A l'encontre du jugement
de la Division d'appel de la Cour supr8me de l'Alberta
confirmant le rejet de l'action intent6e contre Brook le
26 juillet 1960 est, parce qu'elle 6tait primatur6e, rejet6.
2. Le pourvoi d'Asamera A l'encontre du jugement de la
Division d'appel confirmant le rejet de l'action intent6e
contre SOG et Baud le 27 juillet 1960 est rejet6. 3. Le
pourvoi de Baud A l'encontre du jugement de la Division
d'appel confirmant le jugement de premibre instance
condamnant Brook A payer $250,000 de dommages-int-
rAts est accueilli et le montant des dommages-int6r8ts
payables A l'appelante est port6 A $812,500.

Le savant juge de premidre instance a rejet6 la pre-
midre action au motif qu'une entente prorogeait effecti-
vement le contrat de prAt des 125,000 actions d'Asamera
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original expiry date, December 31, 1959, until Decem-
ber 31, 1960. The record included considerable evidence
in support of such a finding which was confirmed on
appeal. There being no demonstration of any error in
law in the Courts below in so disposing of Action No. 1,
the appeal with reference to that action should be
dismissed.

The trial judge dismissed the second action, finding
that the parties had settled their differences in respect of
this action by an agreement dated October 28, 1958.
The evidence amply supported the finding of the trial
judge relating to the scope and effect of the settlement
agreement. This finding was confirmed on appeal.
Accordingly, the appeal to this Court with respect to the
second action and the counterclaim by the respondent in
Action No. 3 should be dismissed.

As to Action No. 3, the trial judge dismissed Baud's
claims in detinue and conversion and assessed damages
on the basis that Brook's failure to deliver constituted a
breach of contract. The action in substance was a simple
case of breach of contract to return 125,000 Asamera
shares and the claims made and the issues arising in this
action should be disposed of on that basis. The circum-
stances were such that damages constituted an adequate
remedy.

The Court approached the matter of the proper
appraisal of the damages assessable in the peculiar
circumstances of this case on the following basis: that
the same principles of remoteness will apply to the
claims made whether they sound in tort or contract
subject only to special knowledge, understanding or
relationship of the contracting parties or to any terms
express or implied of the contractual arrangement relat-
ing to damages recoverable on breach; that Baud was
under the general duty to mitigate its losses and may not
escape this duty by relying interminably on an injunc-
tion obtained by it in 1960, restraining the sale of
125,000 Asamera shares held by Brook; that the specific
duty to mitigate and to crystallize its claim for damages
within a reasonable time of the breach of contract by
bringing action seeking appropriate remedies and to
prosecute such action with due diligence, was qualified
or postponed by Brook's request of Baud sometime prior
to 1966 to refrain from enforcing its claims; that any
postponement of such requirement to prosecute and to
acquire replacement shares had come to an end at the
latest on the awareness of Baud that the defaulting
party was not only in breach of the duty to return the
shares but had disposed of shares at least equal in

au-delA de la date initiale d'expiration, soit le 31 d6cem-
bre 1959, jusqu'au 31 d6cembre 1960. Le dossier con-
tient une preuve volumineuse A l'appui de cette conclu-
sion, confirm6e en appel. La preuve ne r6v6lant aucune
erreur de droit dans la fagon dont les tribunaux d'ins-
tance inf6rieure sont arriv6s A cette conclusion quant A
I'action no 1, le pourvoi relatif A cette action est rejet6.

Le savant juge de premiere instance a rejet6 la
deuxibme action, concluant que les parties avaient r6gl6
leurs diff6rends relatifs A l'action n* 2 dans un rbglement
dat6 du 28 octobre 1958. La preuve 6tayait amplement
cette conclusion du juge de premiere instance quant A la
port6e et A I'effet du rdglement, conclusion qui a 6t6
confirme en appel. En cons6quence, le pourvoi interjet6
devant cette Cour relativement A la deuxieme action
ainsi que la demande reconventionnelle de l'intim6 dans
I'action no 3 sont rejet6s.

En ce qui concerne l'action no 3, le savant juge de
premibre instance a rejet6 les r6clamations de Baud en
restitution et pour appropriation ill6gale, et a 6valub les
dommages-int6r~ts en tenant pour acquis que l'omission
de Brook de rendre les actiors constituait une rupture de
contrat. En fait, I'action est un cas de simple rupture de
contrat, savoir de l'engagement de rendre 125,000
actions d'Asamera, et les r6clamations et les questions
soulev6es dans cette affaire doivent tre tranch6es sur
cette base. Dans ces circonstances, I'adjudication de
dommages-int6r8ts est un redressement appropri6.

La Cour a abord6 comme suit la question de l'6valua-
tion des dommages exigibles dans les circonstances par-
ticulibres de cette affaire: les principes relatifs au carac-
thre pr6visible s'appliquent 6galement que la r6cla-
mation soit fond6e sur la responsabilit6 d6lictuelle ou
contractuelle, sous r6serve cependant de connaissances,
ententes ou relations particuliares entre les parties con-
tractantes ou de toute disposition expresse ou implicite
dans le contrat au sujet des dommages recouvrables en
cas d'inex6cution; Baud avait I'obligation g6n6rale de
limiter le pr6judice et ne peut s'en d6gager en invoquant
ind6finiment l'injonction de 1960 interdisant A Brook de
vendre 125,000 actions d'Asamera; l'obligation sp6cifi-
que de Baud de limiter le pr6judice et d'6tablir sa
demande de dommages-int6rEts en intentant l'action
appropri6e dans un d6lai raisonnable apres la rupture et
en proc6dant avec diligence a 6t6 repouss6e dans le
temps parce que Brook lui avait demand6, avant 1966,
de ne pas poursuivre l'affaire; Baud aurait dil corriger
son manque de diligence A poursuivre son action et A
acheter des actions de remplacement d6s qu'elle a appris
que la partie contrevenante refusait non seulement de lui
rendre les actions, mais en avait vendu un nombre
identique; le retard apport6 par Baud A l'achat d'actions
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number to those loaned by Baud; that any postponement
of the duty to acquire replacement shares which may
have been due to the sharp reduction in the value of the
shares which occurred during the loan, was ended with
the revival in values on the public market at least by the
end of 1966; that a plaintiff in the position of Baud may
not successfully assert throughout the years of litigation
a right to specific performance of the contract to redeliv-
er the subject-matter of the contract and at the same
time seek to avoid or reduce his losses on the grounds
that to do so by buying replacement shares would
involve him in investing his funds in the shares of a
company managed or dominated by his adversary,
Brook; that having regard to the nature of a common
share neither the terms of the injunction or the loan
contract, nor the action by Brook in disposing of shares
in number equal to those loaned, have any effect on the
characterization of the rights of Baud or the obligation
of Brook throughout this long and tortuous transaction;
that damages are an adequate remedy and that a court
in these complex and particular circumstances will not
invoke the extraordinary remedies of equity.

The application of these principles and determinations
to the particular circumstances in this case requires a
determination of the damages payable by Brook on the
assumption that Baud ought to have crystallized these
damages by the acquisition of replacement shares so as
to minimize the avoidable losses flowing from the depri-
vation by Brook of Baud's opportunity to market the
125,000 shares. Such share purchases should have taken
place within a reasonable time after the date of breach.
Having regard to all the special circumstances, the time
for purchase was the fall of 1966 when Baud was by its
own admission free from any agreed restraint not to
press its claims against Brook. It would be unreasonable
to impose on Baud the burden of going into the market
and acquiring replacement shares at a time when the
litigation of its claims was in a dormant state at Brook's
request. Furthermore Baud acknowledged that by the
fall of 1966 the fortunes of Asamera had improved and
this had begun to be reflected in the market price of its
shares. In short, the appellant is not entitled in law to
any compensation for the loss of opportunity to sell its
shares after that date. Thereafter its loss of this opportu-
nity is of its own making. The theory of such a damage
award is to provide the funds needed to replace the
shares at the time the law required it to do so in order to
avoid an accumulating claim. There should be an allow-
ance of a reasonable time to permit the organization of
the finances and the mechanics required for the careful
acquisition of 125,000 shares either by a series of rela-
tively small purchases or by negotiated block purchases.
This would carry the matter into the fall of 1967. By

de remplacement justifi6 par la baisse importante de la
valeur des actions A l'6poque du pr~t ne tient plus aprbs
la fin de 1966, les actions ayant d6s lors repris de la
valeur; un demandeur dans la situation de Baud ne peut
pendant toutes ces ann6es A la fois pr6tendre avoir droit
A l'ex6cution int6grale du contrat de restitution des biens
et tenter d'6viter de limiter le prejudice en invoquant le
fait que l'achat d'actions de remplacement l'obligerait A
investir dans une compagnie g6r6e ou contr6l6e par son
adversaire, Brook; compte tenu de la nature d'une action
ordinaire, ni des dispositions de l'injonction ni celles du
contrat de pret, ni le fait que Brook ait vendu le m~me
nombre d'actions que celles pr~t6es, n'ont d'effet sur le
caractbre des droits de Baud ou sur les obligations de
Brook aux termes d'une op6ration aussi complexe; I'ad-
judication de dommages-intbr~ts est une solution ad6-
quate et, dans des circonstances aussi particulibres que
complexes, la Cour ne doit pas recourir aux redresse-
ments extraordinaires pr6vus en equity.

L'application de ces principes et solutions aux circons-
tances particulibres de l'esp6ce exige une 6valuation des
dommages-int6r~ts payables par Brook fond6e sur la
supposition que Baud aurait dii 6tablir les dommages en
achetant des actions de remplacement de fagon A limiter
les pertes 6vitables r6sultant de l'impossibilit6 pour
Baud, du fait de Brook, de mettre les 125,000 actions
sur le march6. Cet achat d'actions aurait dii Atre effec-
tu6 dans un d6lai raisonnable aprbs la rupture du con-
trat. Compte tenu de toutes les circonstances particuli6-
res susmentionnbes, cet achat aurait dfi 8tre effectu6 A
l'automne de 1966 alors que Baud, de son propre aveu,
n'6tait plus assujettie A l'entente conclue avec Brook de
ne pas poursuivre l'affaire. 11 ne serait pas raisonnable
en effet de s'attendre A ce que Baud ait achet6 des
actions de remplacement alors que les proc6dures judi-
ciaires 6taient en veilleuse, A la demande meme de
Brook. En outre, Baud a reconnu qu'A I'automne de
1966, la situation d'Asamera s'6tait amblior6e, r6sultant
en une augmentation de la valeur marchande de ses
actions. Bref l'appelante n'a aucun droit A une indemni-
sation pour la perte de la possibilit6 de vendre les actions
aprds cette date. Elle est alors devenue l'auteur du
pr6judice qu'elle a subi. Le principe sous-jacent A l'adju-
dication des dommages-int6r8ts est d'accorder une
indemnisation correspondant au prix de remplacement
des actions A leurs cours au moment oa la demanderesse
6tait tenue en droit de les remplacer afin d'6viter I'ac-
croissement de sa r6clamation. On doit laisser A la
demanderesse un d6lai raisonnable pour proc6der de
fagon ordonn6e au financement et A l'acquisition des
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this time the price had risen to a range of $5 to $6.
Making allowance for the upward pressure on the
market price which would be generated by the purchase
of such a large number of shares on a relatively low
volume stock, the purchase price would surely have
exceeded the $6 price reached in mid-1967 without any
market intervention by Baud. For this factor an allow-
ance of $1 per share should be made. Taking into
account the effect of market intervention by Baud, the
median price during the period from late 1966 to mid-
1967, adjusted accordingly, would be about $6.50, and
the damages should be awarded to Baud on that basis;
that is, the total damages for breach of agreement to
return the Asamera shares should amount to $812,500.
In weighing the magnitude of this award one should not
lose sight of the essential fact that Brook at any time
right down to trial could, if he had remained in compli-
ance with the injunction of July 1960, have avoided this
result or the risk of this award by delivering from any
source 125,000 Asamera shares.

, As held by the Courts below, Brook's claim for dam-
ages in respect of the undertaking given by Baud upon
the issuance of the interim injunction in July 1960
should be dismissed.

APPEALS from a judgment of the Supreme
Court of Alberta, Appellate Division', dismissing
appeals from a judgment of Kirby J. in three
actions consolidated for trial. Appeals dismissed in
two actions; appeal allowed in third action and
cross-appeal dismissed.

P. B. C. Pepper, Q.C., and J. L. McDougall, for
the plaintiffs, appellants.

R. A. MacKimmie, Q.C., for the defendants,
respondents.

The judgment of the Court was delivered by

ESTEY J.-These appeals arise out of a long
series of agreements concerning the shares and
operations of the appellant, Asamera Oil Corpora-
tion Ltd. (hereinafter referred to as Asamera),
which company was in one way or another
involved in exploration for oil in Indonesia. Three
separate actions were commenced by the parties.

'(1973), 40 D.L.R. (3d) 418.

125,000 actions d'Asamera, soit par de petits achats soit
en bloc. Ceci nous mane A l'automne de 1967. A ce
moment-IA, la valeur des actions 6tait de $5 A $6.
Compte tenu de la tendance A la hausse qu'aurait
entrain6 l'achat d'un aussi grand nombre d'actions dans
un march6 restreint, le prix des actions aurait certaine-
ment d6pass6 les $6 l'unit6 atteints vers la mi-1967, sans
que Baud intervienne sur le march6. En cons6quence, la
somme d'un dollar est ajout6e A la valeur des actions A
cette date. Prenant en consid6ration l'effet d'une inter-
vention de Baud sur le march6, la valeur moyenne des
actions entre la fin de l'ann6e 1966 et le milieu de
l'ann6e 1967 serait d'environ $6.50 et c'est ce chiffre qui
doit fonder les dommages-int6rits dus A Baud; en cons6-
quence, le montant total des dommages-int6r8ts dus
pour la nonrestitution des actions d'Asamera est de
$812,500. Devant ce chiffre important, il ne faut pas
oublier que jusqu'au procks, Brook aurait pu, s'il avait
respect6 l'injonction prononc6e en juillet 1960, 6viter le
risque et les effets d'une telle d6cision en proc6dant A la
remise de 125,000 actions d'Asamera, sans 6gard A leur
provenance.

Comme l'ont d6cid6 les tribunaux d'instance inf6-
rieure, la r6clamation de Brook en dommages-int6r~ts
relativement A l'engagement pris par Baud lors de la
d6livrance de l'injonction interlocutoire de juillet 1960
doit 8tre rejet6e.

POURVOIS interjetbs A l'encontre d'un arr~t de
la Division d'appel de la Cour supreme de l'Alber-
ta' rejetant des appels d'un jugement du juge
Kirby relativement A trois actions entendues
ensemble. Pourvois rejet6s relativement A deux
actions; pourvoi accueilli relativement A la troi-
sibme action et pourvoi incident rejet6.

P. B. C. Pepper, c.r., et J. L. McDougall, pour
les demanderesses, appelantes.

R. A. MacKimmie, c.r., pour les d6fendeurs,
intimes.

Le jugement de la Cour a 6t6 rendu par

LE JUGE ESTEY-Ces pourvois r6sultent d'une
longue sbrie d'accords concernant les actions et les
op6rations de l'appelante, Asamera Oil Corpora-
tion Ltd. (ci-aprbs appel6e Asamera), une compa-
gnie engag6e de diverses fagons dans l'exploration
p6trolibre en Indon6sie. Les parties ont intent6
trois actions distinctes.

'(1973), 40 D.L.R. (3d) 418.
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1. Baud Corporation, N. V. (Plaintiff) v.
Thomas L. Brook (Defendant), (commenced on
July 26, 1960) wherein Baud, as it shall herein-
after be called, (which is a wholly owned subsidi-
ary of the Sea Oil & General Corporation) sought
the return of 125,000 Asamera shares from the
respondent, Brook (who at all material times was
the president and chief officer of Asamera). Baud
alleged that 125,000 Asamera shares were loaned
by it in October and November of 1957 to the
respondent, Brook, under an agreement dated
November 10, 1958, requiring their return by the
end of 1959. In addition, Baud claimed damages in
the sum of $150,750 representing the difference in
the market value of the 125,000 shares between
the date upon which they were to have been
returned and the date of the writ.

2. Asamera Oil Corporation Ltd. (Plaintiff) v.
Sea Oil & General Corporation and Baud Corpo-
ration, N. V. (Defendants), (commenced on July
27, 1960). This action was instituted the day after
Action No. 1. In it Asamera sought rescission of
the basic agreement between the two groups of
entrepreneurs represented by Baud on the one
hand, and Brook on the other. The effect of rescis-
sion, if granted, would be the cancellation of trea-
sury shares issued by Asamera to Baud and Sea
Oil & General Corporation Ltd. pursuant to this
agreement.

3. Baud Corporation, N.V. (Plaintiff) v.
Thomas L. Brook (Defendant), (commenced on
December 6, 1966). In this action, Baud repeated
its allegations as asserted in Action No. 1, and
claimed the return of 125,000 Asamera shares,
which the respondent, Brook, was required to
return under the agreements mentioned in Action
No. 1. The third action arose out of the allegation
by the respondent in Action No. I that the first
action was premature since the date for the return
of the shares had been extended by the parties
until December 31, 1960. In addition to its claim
for the return of the shares, Baud claimed dam-
ages in the sum of $400,000. An amendment of the
statement of claim whereby the damage claim was
raised to $6,000,000 was allowed at trial. In this
action, the respondent, Brook, counterclaimed for

1. Baud Corporation, N. V. (Demanderesse) c.
Thomas L. Brook (Difendeur), intent6e le 26 juil-
let 1960, dans laquelle Baud (comme elle sera
ci-aprds d6signbe) une filiale en propri6t6 exclusive
de Sea Oil & General Corporation, demande que
l'intim6 Brook (qui, A toutes les 6poques en cause,
6tait le pr6sident directeur gbnbral d'Asamera) lui
rende 125,000 actions d'Asamera. Baud pr6tend
avoir prit6 i l'intim6, Brook, en octobre et novem-
bre 1957, 125,000 actions d'Asamera en confor-
mit6 d'un accord dat6 du 10 novembre 1958, qui
pr~voyait leur restitution avant la fin de 1959. En
outre, Baud r6clame des dommages-intbrats au
montant de $150,750, au titre de la variation de la
valeur marchande des 125,000 actions entre la
date oil elles devaient 6tre rendues et la date du
bref.

2. Asamera Oil Corporation Ltd. (Demande-
resse) c. Sea Oil & General Corporation et Baud
Corporation, N.V. (Difenderesses), intent6e le 27
juillet 1960. Cette action fut introduite le lende-
main de f'action no 1. Asamera y r6clame la resci-
sion de l'accord principal conclu entre les deux
groupes d'entrepreneurs, repr6sent6s respective-
ment par Baud et par Brook. Si elle 6tait accord6e,
la rescision aurait pour effet d'annuler les actions
de tr6sorerie 6mises par Asamera en faveur de
Baud et de Sea Oil & General Corporation Ltd. en
vertu de l'accord.

3. Baud Corporation, N. V. (Demanderesse) c.
Thomas L. Brook (Difendeur), intent6e le 6
d6cembre 1966. Dans cette action, Baud reprend
les all6gations formul6es dans f'action no 1 et
r6clame la restitution des 125,000 actions d'Asa-
mera que l'intim6 Brook devait rendre en vertu des
accords mentionn6s dans l'action no 1. Cette troi-
sibme action r6sulte de ce que l'intim6 dans l'ac-
tion no 1 affirme que l'action initiale 6tait pr6ma-
tur6e puisque les parties avaient convenu de
proroger la date de restitution des actions jusqu'au
31 d6cembre 1960. En plus du recouvrement des
actions, Baud r6clame des dommages-intrts au
montant de $400,000. Sur autorisation du tribunal
de premiere instance, la d6claration a t modifibe
pour porter le montant des dommages-int~rats
r6clam6s A $6,000,000. Dans cette action, l'intim6
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substantially the same relief sought by him in
Action No. 2.

It is convenient to deal first with the issues
raised in Action No. 2. Under the formative agree-
ment, of which rescission is sought by Asamera in
the second action, entered into on June 18, 1957
(hereafter called the basic agreement), Baud was
to receive 3,500,000 shares of Asamera, and Sea
Oil & General Corporation (hereafter referred to
as SOG) was to receive 500,000 shares in that
company. In return, Asamera was to receive
$250,000 together with 196 shares in an Indone-
sian corporation known as Nusantara, which
shares represented a 49 per cent interest therein.
The transaction was closed on September 9, 1957,
when the 4,000,000 shares were issued from the
treasury of Asamera and, thereafter, the sum of
$250,000 was advanced to Asamera and action
was taken to deposit the 196 shares in Nusantara
in a repository subject to Asamera's control. 500,-
000 shares were issued to SOG. 2,000,000 of the
3,500,000 shares issued by Asamera to Baud were
subject to an escrow agreement for a period of six
months from September 9, 1957. On February 5,
1958, the time for holding these shares in escrow
was extended to November 1958.

In Action No. 2, Asamera alleged a total failure
of consideration under the basic agreement, and
accordingly, claimed that the agreement was null
and void ab initio. In the alternative Asamera
claimed that the performance of the agreement
had been frustrated, and thus that the contract
was voidable at its option. The learned trial judge
dismissed this action, finding that the parties had
settled their differences in respect of Action No. 2
by an agreement dated October 28, 1958. The
Court of Appeal of Alberta reached the same
conclusion.

Counsel for Brook in this Court reasserted his
submissions that there was an entire failure of
consideration under the basic agreement and that
Asamera "received nothing whatever of any value
from Baud in exchange for . . ." the 1,500,000
shares which remained outstanding in Baud's
hands after the aforementioned settlement agree-
ment of October 28, 1958. As explained earlier,

Brook a fait une demande reconventionnelle pour
obtenir A peu prbs le mime redressement que dans
Faction no 2.

II convient de traiter d'abord des questions sou-
lev6es dans l'action no 2. L'accord initial dont
Asamera demande la rescision dans la deuxibme
action a 6t6 conclu le 18 juin 1957. En vertu de cet
accord (ci-apris appel6 l'accord principal), Baud
et Sea & Oil General Corporation (ci-apr&s appe-
16e SOG) devaient respectivement recevoir 3,500,-
000 et 500,000 actions d'Asamera. En contrepar-
tie, Asamera devait recevoir $250,000 et 196
actions de Nusantara, une compagnie indon6-
sienne, soit une participation de 49 pour cent.
L'affaire a 6t6 conclue le 9 septembre 1957, alors
que Asamera a d6livr6 les 4,000,000 d'actions. Par
la suite, Asamera reput $250,000 et les dispositions
n6cessaires furent prisent pour placer les 196
actions de Nusantara en d6p6t sous le contr6le
d'Asamera. 500,000 actions furent 6mises au profit
de SOG. Des 3,500,000 actions 6mises par Asa-
mera au profit de Baud, 2,000,000 6taient assujet-
ties A un contrat d'entiercement pour une p6riode
de 6 mois commen9ant le 9 septembre 1957. Le 5
f6vrier 1958, cette pbriode fut prorog6e jusqu'en
novembre 1958.

Dans f'action no 2, Asamera pr6tend que le
contrat principal est nul ab initio pour absence
totale de contrepartie. Subsidiairement, elle pr6-
tend que puisque le contrat n'a pas 6t6 int6grale-
ment ex6cut6, il est susceptible d'annulation A sa
demande. Le savant juge de premiere instance a
rejet6 cette action, concluant que les parties
avaient r6gl6 leurs diff6rends relatifs A l'action no 2
dans un raglement dat6 du 28 octobre 1958. La
Cour d'appel de l'Alberta est parvenue A la mime
conclusion.

Devant cette Cour, I'avocat de Brook a de nou-
veau pr6tendu qu'il y avait eu absence totale de
contrepartie A l'accord principal et que Asamera
[TRADUCTION] an'avait rien requ de valeur de
Baud en contrepartie des ... * 1,500,000 actions
qui 6taient demeurbes en circulation et que Baud
avait toujours en sa possession aprbs le riglement
du 28 octobre 1958, susmentionn6. Comme je l'ai
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the parties had agreed to escrow 2,000,000 of the
3,500,000 Asamera shares in order to ensure the
performance by Baud of the transfer of the Nusan-
tara shares which could not apparently be com-
pleted on September 9, 1957. Under the settlement
agreement, the 2,000,000 escrowed shares were
cancelled, leaving outstanding in the hands of
SOG 500,000 Asamera shares, and in the hands of
Baud, 1,500,000 shares.

Counsel for Brook bases his plea of total failure
of consideration on two points:

(a) The Nusantara shares were never trans-
ferred to Asamera as required by the agree-
ment of 1957; and,

(b) Baud did not deliver to Asamera, either
through Nusantara or otherwise, any
exploration permits for Indonesia.

The first item relating to the failure to deliver
the 49 per cent interest in Nusantara is founded on
what transpired after the closing under the 1957
agreement on September 9. At that time Baud
delivered an irrevocable direction to the holder of
the 196 shares of Nusantara to hold them thereaf-
ter for the exclusive account, and subject to the
order of Asamera only. The trial judge found that
the deposit of the Nusantara shares in the bank in
Djakarta, which resulted in the acquisition by
Asamera of an interest in four exploration licences
held by Nusantara, was good consideration for
Asamera's promise to issue treasury shares to
Baud and SOG. In any event it is unnecessary to
determine this issue. The learned trial judge deter-
mined that any and all claims outstanding between
these parties on October 28, 1958, including any
claims with reference to the Nusantara shares and
escrow arrangements, were mutually released pur-
suant to the aforementioned settlement agreement.
The evidence in the record amply supports, in my
respectful view, this finding of the learned trial
judge relating to the scope and effect of the settle-
ment agreement. This finding was confirmed on
appeal. I would dismiss the appeal to this Court
with respect to the second action and the counter-
claim by the respondent in Action No. 3.

d6jA indiqu6, les parties avaient convenu de l'en-
tiercement de 2,000,000 des 3,500,000 actions
d'Asamera afin de garantir le transfert des actions
de Nusantara par Baud, qui ne semblait pas pou-
voir se faire le 9 septembre 1957. Aux termes du
raglement, les 2,000,000 d'actions entierches
6taient annulbes, ce qui laissait en circulation les
500,000 actions d'Asamera appartenant A SOG et
les 1,500,000 actions appartenant A Baud.

L'avocat de Brook fonde sa d6fense d'absence
totale de contrepartie sur deux points:

a) Les actions de Nusantara n'ont jamais 6t6
transfrbes A Asamera comme l'exigeait
I'accord de 1957; et

b) Baud n'a pas remis A Asamera les permis
d'exploration en Indon6sie, ni par l'interm6-
diaire de Nusantara ni autrement.

Le premier point relatif au d6faut de transf6rer
la participation de 49 pour cent dans Nusantara
est fond6 sur ce qui s'est produit aprbs la conclu-
sion de l'accord du 9 septembre 1957. A cette
6poque, Baud a donn6 des instructions irr6vocables
au d6tenteur des 196 actions de Nusantara, lui
demandant de d6tenir les actions pour le compte
exclusif et A l'entibre disposition d'Asamera. Le
juge de premidre instance a conclu que le d6p6t des
actions de Nusantara A une banque de Djakarta,
qui a assur6 A Asamera une participation dans
quatre licences d'exploration d6tenues par Nusan-
tara, constituait une contrepartie valable pour la
promesse d'Asamera d'6mettre des actions de tr6-
sorerie en faveur de Baud et SOG. Quoi qu'il en
soit, il n'est pas n6cessaire de trancher cette ques-
tion. Le savant juge de premibre instance a d6cid6
que le 28 octobre 1958, toutes les r6clamations en
litige entre les parties, y compris les r6clamations
relatives aux actions de Nusantara et A leur entier-
cement, avaient 6t6 r6solues par le r6glement sus-
mentionn6. Avec 6gards, je considbre que la preuve
au dossier 6taye amplement cette conclusion du
juge de premiere instance quant A la port6e et A
I'effet du r~glement, conclusion qui a 6t6 confir-
m6e en appel. Je suis donc d'avis de rejeter le
pourvoi interjet6 devant cette Cour relativement A
la deuxibme action ainsi que la demande reconven-
tionnelle de l'intimb dans I'action no 3.
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The first action was dismissed by the learned
trial judge when he found that there was indeed an
agreement extending the loan of the 125,000
Asamera shares beyond the original expiry date,
December 31, 1959, until December 31, 1960. The
record includes considerable evidence in support of
such a finding which was confirmed on appeal.
There being no demonstration of any error in law
in the Courts below in so disposing of Action No.
1, I would dismiss the appeal with reference to
that action.

This leaves outstanding before this Court only
the appeal from the disposition of Action No. 3.
The issue in this action, despite the elaborate
record, is very narrow. Brook raised several
defences to the claim by Baud for the return of
125,000 Asamera shares. Brook took the position
at trial that Baud had waived the return of the
shares. The learned trial judge rejected this
defence and I have discovered no error in principle
which would justify appellate interference in what
is a clear finding of fact on the evidence. Brook
alleged also that the shares were not loaned to him
by Baud but by its chief executive officer, Dia-
mantidi, and therefore no action for recovery can
be brought by Baud. The simple and short answer
is that if the loan was mechanically made by
Diamantidi, he did so as the agent of Baud. The
option agreement itself and a prior letter agree-
ment states that upon the expiry of the term of the
option on December 31, 1959, the shares will be
returned to Baud. The option agreement is signed
on behalf of Baud by Diamantidi. In any event
there was evidence, oral and written, of the fact
that the loan of the shares had first been made by
Baud to Diamantidi and then by Diamantidi to
Brook. Such an arrangement (expressed to be for
tax considerations) affords no defence to Brook to
a demand by Baud for their return and, conse-
quently, this defence must fail.

Le savant juge de premibre instance a rejet6 la
prerire action au motif qu'une entente prorogeait
effectivement le contrat de pr~t des 125,000
actions d'Asamera au-delA de la date initiale d'ex-
piration, soit le 31 d6cembre 1959, jusqu'au 31
d6cembre 1960. Le dossier contient une preuve
volumineuse A l'appui de cette conclusion, confir-
m6e en appel. La preuve ne r6v6lant aucune erreur
de droit dans la fagon dont les tribunaux d'ins-
tance inf6rieure sont arriv6s A cette conclusion
quant A l'action no 1, je suis d'avis de rejeter le
pourvoi relatif A cette action.

Ceci ne laisse devant cette Cour que le pourvoi
interjet6 A l'encontre du jugement relatif A l'action
no 3. Malgr6 l'6paisseur du dossier, la question
soumise A la Cour dans cette action est trbs limi-
t6e. Brook a invoqu6 plusieurs moyens de d6fense
contre la demande de restitution des 125,000
actions d'Asamera pr6sent6e par Baud. En pre-
mibre instance, il a pr6tendu que Baud l'avait
relev6 de l'obligation de lui rendre ces actions. Le
savant juge de premiere instance a rejet6 ce moyen
et je n'ai trouv6 dans ce jugement aucune erreur de
principe pouvant justifier la modification par une
juridiction d'appel d'une conclusion de fait claire-
ment fond6e sur la preuve. Brook a 6galement
pr6tendu que les actions ne lui avaient pas t
prat6es par Baud, mais par son directeur g6n6ral,
Diamantidi, et qu'en cons6quence, Baud n'avait
pas qualit6 pour intenter l'action en restitution. La
r6ponse A cette pr6tention est vite trouv6e: meme
s'il est mat6riellement exact que Diamantidi a fait
le pret, il agissait comme mandataire de Baud.
L'option et une lettre d'entente ant6rieure A cel-
le-ci pr6cisent d'ailleurs qu'A la date de la lev6e de
l'option, soit le 31 d6cembre 1959, les actions
devaient 8tre rendues A Baud. L'option est sign6e
par Diamantidi au nom de Baud. Quoi qu'il en
soit, la preuve orale et 6crite 6tablit que Baud a
d'abord pr8t6 les actions A Diamantidi qui les a A
son tour pr~t6es A Brook. Cette facon de proc6der
(suppos6ment fond6e sur des consid6rations fisca-
les) ne permet pas A Brook d'opposer une d6fense
valable A l'action en restitution des actions intent6e
par Baud et, en cons6quence, ce moyen ne peut
8tre retenu.

[1979] 1 R.C.S. 641
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The learned trial judge appears to have found
that Brook was in breach of his agreement when
he failed to return the shares to Diamantidi; the
Court of Appeal on the other hand found the
breach to be the failure by Brook to return the
shares to Baud. There is ample evidence to support
the conclusion reached by the Court of Appeal.
Indeed all the written evidence accords with this
result and I respectfully agree with that Court on
this point.

This leaves outstanding only the question of the
remedy or remedies open to Baud. The action
apparently proceeded on the basis that Brook, by
his wrongful retention of the shares, was open to
an action by Baud in detinue, or alternatively, in
conversion because Brook had wrongfully disposed
of the shares loaned to him. Brook admitted in his
statement of defence, filed on July 6, 1967, that
these shares had been sold, and further admitted
on examination for discovery in May of 1968 that
the sale had occurred in 1958. The trial judge
found that the brokers, in an effort to protect their
position, had sold shares of Asamera from the
Brook account in December of 1957 and in Janu-
ary and February of 1958.

This phase of the matter is somewhat complicat-
ed by the fact that an injunction was issued by
McLaurin C.J.T.D. in the Supreme Court of
Alberta on July 27, 1960, which might be con-
strued as restraining Brook from selling the 125,-
000 shares loaned to him by Baud. Brook's inter-
pretation of his position under the injunction order
was that he remained in compliance therewith so
long as he held not less than 125,000 shares. There
is nothing to indicate that on this interpretation he
was in breach of the injunction. Baud, on the other
hand, took the position that, as regards the action
of detinue or conversion, it had the right to insist
that Brook make whatever arrangements may have
been necessary with the broker to retain the actual
certificates forwarded to him by Baud. The order
itself is ambiguous as to whether some retention in
specie or a mere credit balance is required for
compliance by Brook. The injunction issued by
Chief Justice McLaurin in 1960 enjoins Brook
from voting, or disposing of or dealing with "the

Le juge de premiere instance semble avoir
conclu que Brook avait viol6 l'accord en ne rendant
pas les actions A Diamantidi; par contre, la Cour
d'appel a jug6 que Brook avait viol6 l'accord parce
qu'il n'avait pas remis les actions A Baud. Une
preuve consid6rable, en fait toute la preuve 6crite,
appuie la conclusion de la Cour d'appel et, avec
6gards, je partage son opinion sur cette question.

11 ne reste donc qu'A 6tablir de quels recours
Baud disposait. L'action a apparemment 6t6 insti-
tue en tenant pour acquis qu'en d6tenant ill6gale-
ment les actions, Brook s'exposait A une action en
restitution ou, subsidiairement, A une action pour
appropriation ill~gale, puisqu'il s'6tait d6parti sans
droit des actions qui lui avaient 6t6 pr~t6es. Dans
sa d6fense, d6pos6e le 6 juillet 1967, Brook a
admis que lesdites actions avaient 6t6 vendues et il
a en outre admis, lors d'un interrogatoire pr6ala-
ble, en mai 1968, que la vente avait eu lieu en
1958. Le juge de premiere instance a conclu que
les courtiers, cherchant A se prot6ger, avaient
vendu des actions d'Asamera d6tenues au compte
de Brook, en d6cembre 1957 et en janvier et f6vrier
1958.

La question se complique encore du fait que le
27 juillet 1960, le juge en chef McLaurin de la
Division d'instruction de la Cour supr6me de l'Al-
berta a d6livr6 une injonction qu'on pourrait inter-
pr6ter comme une interdiction A Brook de vendre
les 125,000 actions pret6es par Baud. Brook pr6-
tend qu'il respectait l'injonction tant qu'il restait
en possession d'au moins 125,000 actions. Si l'on
adopte cette interpr6tation, rien n'indique qu'il ait
viol6 l'injonction. En revanche, Baud soutient,
relativement A l'action en restitution ou A l'action
pour appropriation ill6gale, qu'elle avait le droit
d'exiger de Brook qu'il prenne les mesures n6ces-
saires avec son courtier afin de conserver les certi-
ficats qu'elle lui avait remis. L'injonction est ambi-
gui quant A savoir si Brook devait demeurer en
possession de certificats d6termin6s ou si un simple
solde cr6diteur suffisait. L'injonction d6livr6e par
le juge en chef McLaurin en 1960 interdit A Brook
de prendre part A un vote concernant [TRADUC-

TION] ales 125,000 actions ... mentionn6es aux
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125,000 shares ... referred to in paragraphs 2 and
3 of the Statement of Claim . . .". Baud's reference
in its statement of claim is directed to the 125,000
shares loaned to Brook in 1957. The injunction
therefore may be construed as restraining dealing
by Brook with those specific 125,000 shares. But
this relation of the history of the transaction does
not dispose of the matter. In the course of the trial
the appellant moved for an order that the shares
be deposited in court by Brook. This application
was dismissed by the trial judge apparently on the
basis that the retention of 125,000 shares by Brook
would be sufficient compliance with the order.
Since all the shares of Asamera are identical in
class and conditions attaching thereto, no practical
consideration arises which requires retention in
specie, if that be technically possible, of the actual
125,000 shares loaned to Brook. The background
against which the loan of the shares was made and
the subsequent option granted for their purchase
lead one to the view that should a determination of
this issue become necessary, Baud is protected by
the order and Brook from its contravention by the
retention by Brook of a like number of shares of
Asamera. To other aspects of this issue I will
return later.

It is trite law that under the applicable statutes
and common law a certificate is not in itself a
share or shares of the corporation but only evi-
dence thereof. (Vide Solloway v. Blumberger 2, per
Rinfret J. at p. 167.) These shares are intangible,
incorporeal property rights represented or evi-
denced by share certificates. They are not in them-
selves capable of individual identification and iso-
lation from all other shares of the corporation of
the same class. Therefore, once these shares were
pledged by Brook in fully negotiable form and
placed in the name of the broker, as was the
evidence here, it was not possible to determine
whether some or all of these 125,000 shares had
been sold even presuming that at any time a
specific share of a corporation as distinct from the
certificate representing the share can be isolated
and given an existence separate and apart from all
other shares of the same class. In any case, it

2 [1933] S.C.R. 163.

paragraphes 2 et 3 de la d6claration . ... , de les
vendre ou de les ali6ner. Dans sa d6claration, Baud
parle des 125,000 actions prities A Brook en 1957.
L'injonction peut donc 8tre interpr6t6e comme
interdisant a Brook d'ali6ner ces 125,000 actions
en particulier. Mais cet historique ne rend pas
compte de toute la r6alit6. En premiere instance,
I'appelante a demand6 une ordonnance enjoignant
A Brook de consigner les actions A la cour. Le juge
de premiere instance a rejet6 cette requete, au
motif semble-t-il qu'en demeurant en possession de
125,000 actions, Brook se conformait suffisam-
ment A l'ordonnance. Comme toutes les actions
d'Asamera sont de mame classe et son assujetties
aux memes conditions, aucune consid6ration prati-
que ne justifie la conservation des actions memes
pret6es A Brook, A supposer que la chose soit
matbriellement possible. Les circonstances dans
lesquelles on a d'abord consenti le pret des actions
et ensuite accord6 une option d'achat A leur 6gard
nous am~nent A conclure, s'il devenait n6cessaire
de trancher cette question, que Baud est prot6g6e
par l'ordonnance et que Brook est A l'abri de tout
reproche de violation en retenant le nombre sp6ci-
fi6 d'actions d'Asamera. Je reviendrai aux autres
aspects de cette question ultbrieurement.

Il est constant en droit qu'en vertu des lois
applicables et de la common law, un certificat
d'action ne constitue pas en lui-meme une action
de la compagnie, mais en est seulement la preuve.
(Voir Solloway c. Blumberger2, le juge Rinfret, A
la p. 167.) Les actions sont des droits de propri6t6
incorporels et les certificats en constituent une
attestation ou une preuve. Elles ne peuvent etre
identifibes separement ni isol6es des autres actions
de mime classe de la compagnie. En cons6quence,
d6s que Brook a mis les actions en gage au nom du
courtier, sous une forme entibrement n6gociable,
comme le r6vble la preuve pr6sent6e en l'esp6ce, il
est devenu impossible de d6terminer si une partie
ou la totalit6 des 125,000 actions avaient 6t6 ven-
dues, A supposer mame qu'on puisse, A un moment
donn6, isoler une action (et non le certificat qui en
constitue la repr6sentation tangible) et la consid6-
rer s6par6ment des autres actions de m~me classe.

2 [19331 R.C.S. 163.

643[1979] 1 R.C.S. ASAMERA OIL CORP. LTD., ETC. Le Juge Estey



644 ASAMERA OIL CORP. LTD., ETC. Estey J. [19791 1 S.C.R.

seems almost academic to argue that Baud could
assert such a position in this regard when the
shares were delivered through Diamantidi in fully
negotiable form to Brook after Brook had
announced that the purpose of the loan was to
pledge the shares with his broker as security for
his marginal transactions in other Asamera shares,
and this apart altogether from the fact that rede-
livery of 125,000 Asamera shares free of encum-
brance by Brook from any source would meet his
obligation of redelivery.

The learned trial judge dismissed Baud's claims
in detinue and conversion and assessed damages on
the basis that Brook's failure to deliver constituted
a breach of contract. The action in substance is a
simple case of breach of contract to return 125,000
Asamera shares and in my view the claims made
and the issues arising in this action should be
disposed of on that basis. That being so, we come
to the only real issue in this appeal, namely, to
what recovery is the appellant, Baud, in these
circumstances entitled and, if the appropriate
relief be a monetary award, the quantum of
damages.

Baud has asked this Court to award specific
performance of the agreement to return 125,000
Asamera shares, and in particular, in its statement
of claim has requested an order directing the
return or replacement of the shares. The jurisdic-
tion to award specific performance of contractual
obligations is ordinarily exercised only where dam-
ages would be inadequate to compensate a plaintiff
for his losses. As the original 125,000 shares are
indistinguishable from all other Asamera shares,
and since there has been no suggestion that corpo-
rate control is at issue in this case, or that shares
were not readily available in the stock market, an
order for delivery of shares would merely be
another method or form for the payment of any
judgment awarded. Asamera shares are listed on
the public stock exchanges and consequently some
estimate of their market value can be readily
ascertained from day to day. The parties them-
selves therefore throughout the 21 years since

Quoi qu'il en soit, I'argument de Baud A ce sujet
semble purement th~orique puisque Baud a remis
les actions A Brook, par l'interm6diaire de Dia-
mantidi, sous une forme entibrement n6gociable,
quand Brook a indiqu6 que les actions pritbes
seraient mises en garde aupr6s de son courtier afin
de garantir ses op6rations sur marge visant ses
autres actions d'Asamera et ce, mis A part le fait
que pour remplir son obligation, Brook n'avait
qu'A remettre 125,000 actions d'Asamera, sans
indication de provenance, A condition qu'elles
soient libres de toute charge.

Le savant juge de premiere instance a rejet6
l'action de Baud en restitution et f'action pour
appropriation ill6gale, et a 6valub les dommages-
intbrits en tenant pour acquis que l'omission de
Brook de rendre les actions constituait une rupture
de contrat. En fait, I'action est une affaire de
simple rupture de contrat, savoir de l'engagement
de rendre 125,000 actions d'Asamera et, A mon
avis, les r6clamations et les questions soulev6es
dans cette affaire doivent 6tre tranch6es sur cette
base. Nous en venons donc A la v6ritable question
en litige dans ce pourvoi: A quel d6dommagement
I'appelante Baud a-t-elle droit en l'instance et, si
ce redressement est p6cuniaire, quel doit 6tre le
montant des dommages-int6rits?

Baud demande A cette Cour d'ordonner l'ex6cu-
tion int6grale de l'accord pour la restitution des
125,000 actions d'Asamera et, plus pr6cis6ment,
elle demande dans sa d6claration une ordonnance
exigeant la restitution ou le remplacement des
actions. Habituellement, le pouvoir d'ordonner
l'ex6cution int6grale d'une obligation contractuelle
n'est exerc6 que dans les cas oil des dommages-
inthrits ne sauraient indemniser le demandeur du
pr6judice subi. Comme les 125,000 actions en
cause ne peuvent 8tre diff6rencides des autres
actions d'Asamera et comme il n'est pas question
que le contr6le de la compagnie soit en cause ou
qu'il y ait eu un probl6me de disponibilit6 des
actions sur le march6 des valeurs, une ordonnance
de restitution des actions ne serait qu'une fagon
d'exiger le paiement de tout montant accord6 par
jugement. Les actions d'Asamera sont cotbes en
bourse et il est en consbquence facile d'obtenir une
estimation quotidienne de leur valeur marchande.
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these transactions began have had the benefit of
the daily assessment by the stock market of the
value of these shares. It is obvious that damages
are an adequate remedy and that the courts in
such circumstances do not resort to the equitable
remedy of specific performance.

The assessment of the quantum of damages for
this breach of contract is somewhat complex. The
calculation of damages relating to a breach of
contract is, of course, governed by well-established
principles of common law. Losses recoverable in an
action arising out of the non-performance of a
contractual obligation are limited to those which
will put the injured party in the same position as
he would have been in had the wrongdoer per-
formed what he promised.

Not all kinds of losses are recoverable in actions
for breach of contract. The limitations on damages
recoverable in contract were discussed in Victoria
Laundry (Windsor) LD. v. Newman Industries
LD.3, wherein Asquith L.J. at p. 539 went to great
lengths to explain such limits:

(1) It is well settled that the governing purpose of
damages is to put the party whose rights have been
violated in the same position, so far as money can do so,
as if his rights had been observed: (Sally Wertheim v.
Chicoutimi Pulp Company). This purpose, if relentlessly
pursued, would provide him with a complete indemnity
for all loss de facto resulting from a particular breach,
however improbable, however unpredictable. This, in
contract at least, is recognized as too harsh a rule.
Hence,

(2) In cases of breach of contract the aggrieved party
is only entitled to recover such part of the loss actually
resulting as was at the time of the contract reasonably
forseeable as liable to result from the breach.

(3) What was at that time reasonably so foreseeable
depends on the knowledge then possessed by the parties
or, at all events, by the party who later commits the
breach.

[1949] 2 K.B. 528.

Les parties ont donc, pendant les 21 ann6es 6cou-
16es depuis le d6but de ces op6rations, b6n6fici6
d'une 6valuation boursibre quotidienne de ces
actions. Il est 6vident que des dommages-int6rts
sont un redressement appropri6 et qu'il n'est pas
question, dans un tel cas, que les tribunaux aient
recours au redressement en equity que constitue
l'ex6cution int6grale.

L'6valuation des dommages-intir8ts pour cette
rupture de contrat est assez complexe. Bien stir, le
calcul des dommages-int&rts pour rupture de con-
trat est r6gi par des principes de common law bien
6tablis. Les pertes recouvrables dans une action
fond6e sur l'inex6cution d'une obligation contrac-
tuelle sont limit6es au montant qui placera la
partie 16s6e dans la situation qui aurait exist6 si le
contrevenant avait respect6 son engagement.

Dans une action fond6e sur une rupture de
contrat, les pertes ne donnent pas toutes lieu A une
indemnisation. Les restrictions applicables aux
dommages-intbrits recouvrables en matidre de
contrat ont 6t6 analys6es en profondeur dans l'ar-
rat Victoria Laundry (Windsor) LD. v. Newman
Industries LD. , par le lord juge Asquith (A la p.
539):

[TRADUCTION] (1) Il est bien 6tabli que les domma-
ges-intbr~ts ont pour objet principal de placer, dans la
mesure oi l'argent peut le faire, la partie dont les droits
ont 6t6 violbs dans la situation qui aurait exist6 si ses
droits avaient 6t6 respect6s: (Sally Wertheim v.
Chicoutimi Pulp Company). Cet objet, s'il est poursuivi
jusqu'au bout, lui permettra d'Etre totalement indemni-
s6e de toute perte r6sultant de facto d'une violation
particulibre, m6me improbable ou impr6visible. En
matidre de contrat, tout au moins, cette r6gle est consi-
d6r6e comme trop stricte. D'od,

(2) En cas de rupture de contrat, la partie 16s6e n'a
droit A une indemnit6 que pour la perte qui en d6coule
effectivement et qui 6tait, A la date du contrat, suscepti-
ble d'en d6couler d'apras ce qu'on pouvait raisonnable-
ment pr6voir.

(3) On appr6cie les faits raisonnablement pr~visibles
A cette date en fonction des renseignements que poss6-
daient alors les parties, ou du moins la partie qui rompt
par la suite le contrat.

[1949] 2 K.B. 528.
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Three additional rules or refinements of the
above rules are thereupon enumerated by Asquith
L.J. but these are not here relevant. The principle
set out in paragraph 2 above was thereafter modi-
fied somewhat by the House of Lords in Koufos v.
C. Czarnikow (The Heron 11)4, where it was deter-
mined that the proper test for remoteness was not
the 'reasonable foreseeability' of the head of dam-
ages claimed as in an action in tort, but whether
the probability of the occurrence of the damage in
the event of breach should have been within the
reasonable contemplation of the contracting par-
ties at the time of the entry into the contract.
(Vide Brown & Root Ltd. v. Chimo Shipping
Ltd. 1, per Ritchie J., at p. 648.)

These principles were most recently discussed in
Parsons (Livestock) Ltd. v. Uttley Ingham & Co.
Ltd.6, where subject to qualifications raised in the
judgment, it was concluded by all members of the
Court of Appeal that the appropriate legal rules
relating to remoteness will not depend upon the
classification of the action as being one of contract
or tort. The case has already been the subject of
comment, vide Note, (1978) 94 L.Q.R. 171. Scar-
man L.J. at p. 529 stated:

As to the first problem, I agree with Lord Denning
M.R., in thinking that the law must be such that, in a
factual situation where all have the same actual or
imputed knowledge and the contract contains no term
limiting the damages recoverable for breach, the amount
of damages recoverable does not depend upon whether,
as a matter of legal classification, the plaintiffs' cause of
action is breach of contract or tort. It may be that the
necessary reconciliation is to be found, notwithstanding
the strictures of Lord Reid at pp. 446 and 389-390, in
holding that the difference between "reasonably foresee-
able" (the test in tort) and "reasonably contemplated",
(the test in contract) is semantic, not substantial. Cer-
tainly Lord Justice Asquith in Victoria Laundry v.
Newman [1949] 2 K.B. 528 at p. 535 and Lord Pearce
in Czarnikow v. Koufos thought so: and I confess I think
so too.

411969] I A.C. 350.
s [1967] S.C.R. 642.
6 [1977] 2 Lloyd's Rep. 522, [1978] 1 All E.R. 525.

Le lord juge Asquith a ensuite formul6 trois
autres r~gles ou corollaires, qui ne sont pas perti-
nents en l'espdce. Le principe 6nonc6 au paragra-
phe (2) a 6 un peu modifi6 par la suite dans
l'arr~t Koufos v. C. Czarnikow (The Heron II)',
o6 la Chambre des lords a jug6 que le v6ritable
critbre du caractbre pr6visible ne consistait pas A
6tudier la apr6visibilit6 raisonnableD comme dans le
cas d'une action en responsabilit6 ddlictuelle, mais
plutdt A se demander si, A l'6poque de la conclusion
du contrat, les parties contractantes pouvaient rai-
sonnablement pr6voir la probabilit6 que des dom-
mages resultent de la rupture du contrat. (Voir
Brown & Root Ltd. c. Chimo Shipping Ltd. , le
juge Ritchie, A la p. 648.)

L'examen le plus r6cent de ces principes se
trouve dans l'arrat Parsons (Livestock) Ltd. v.
Uttley Ingham & Co. Ltd. 6, of, la Cour d'appel,
avec les reserves formul6es dans le jugement, a
jug6 A l'unanimit6 que les principes juridiques
r6gissant l'appr6ciation du caractbre pr6visible ne
devaient pas d6pendre de ce que l'action intent6e
est en responsabilit6 contractuelle ou en responsa-
bilit6 d6lictuelle. L'arrit a d6j6 fait l'objet d'un
commentaire (voir Note, (1978) 94 L.Q.R. 171).
Dans cette affaire, le lord juge Scarman a 6crit (A
la p. 529):

[TRADUCTION] En ce qui concerne la premiere ques-
tion, je pense, comme le maitre des r6les lord Denning,
que le droit doit 8tre tel que dans un cas donn6, quand
tous ont les mimes connaissances, rbelles ou suppos6es,
et que le contrat ne contient aucune disposition limitant
les dommages recouvrables en cas de rupture, le mon-
tant des dommages-int6r8ts recouvrables ne d6pend pas
de la nature juridique de f'action, c.-A-d. de ce qu'elle
soit fond6e sur un contrat plut6t que sur un d6lit. On
pourrait fort bien r6soudre cette question, nonobstant les
distinctions de lord Reid aux pp. 466 et 389 et 390, entre
le critbre applicable en matiare d6lictuelle, ace qui est
raisonnablement pr6visiblep, et le critbre applicable en
matibre contractuelle, ace qui est raisonnablement envi-
sag6s, en consid6rant qu'il s'agit d'une distinction
s6mantique et non de fond. C'est d'ailleurs ce qu'ont
conclu lord Asquith dans Victoria Laundry v. Newman
[1949] 2 K.B. 528, A la p. 535 et lord Pearce dans
Czarnikow v. Koufos et j'avoue tre aussi de cet
avis.... ;

' [19691 1 A.C. 350.
s [1967] R.C.S. 642.
6 [1977] 2 Lloyd's Rep. 522, [1978] I All E.R. 525.
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or more succinctly at p. 528:
... the law is not so absurd as to differentiate between
contract and tort save in situations where the agreement,
or the factual relationship, of the parties with each other
requires it in the interests of justice.

(Leave to appeal to the House of Lords was grant-
ed by the Court of Appeal.)

In any event the damage flowing from the
wrongful act of the respondent in this case, that is
the loss of the opportunity to resell the shares at a
profit, is recoverable under any of the tests set out
above.

In cases dealing with the measure of damages
for non-delivery of goods under contracts for sale,
the application over the years of the above-men-
tioned principles has given the law some certainty,
and it is now accepted that damages will be recov-
erable in an amount representing what the pur-
chaser would have had to pay for the goods in the
market, less the contract price, at the time of the
breach. This rule which was authoritatively stated
in Barrow v. Arnaud7 may be seen as a combina-
tion of two principles. The first, as stated earlier, is
the right of the plaintiff to recover all of his losses
which are reasonably contemplated by the parties
as liable to result from the breach. The second is
the responsibility imposed on a party who has
suffered from a breach of contract to take all
reasonable steps to avoid losses flowing from the
breach. This responsibility to mitigate was
explained by Laskin C.J.C. in Red Deer College v.
Michaels and Finn8 , at pp. 330-1:

It is, of course, for a wronged plaintiff to prove his
damages, and there is therefore a burden upon him to
establish on a balance of probabilities what his loss is.
The parameters of loss are governed by legal principle.
The primary rule in breach of contract cases, that a
wronged plaintiff is entitled to be put in as good a
position as he would have been in if there had been
proper performance by the defendant, is subject to the
qualification that the defendant cannot be called upon to
pay for avoidable losses which would result in an
increase in the quantum of damages payable to the

7(1846), 8 Q.B. 595.
8 [1976] 2 S.C.R. 324.

ou plus succinctement, A la p. 528:
[TRADUCTION] ... le droit n'a pas I'absurde pr6tention
de distinguer entre les contrats et les d6lits, sauf dans les
cas oia I'entente ou les rapports de fait entre les parties
l'exigent dans l'intbret de la justice.

(La Cour d'appel a accord6 I'autorisation d'en
appeler A la Chambre des lords.)

Quoi qu'il en soit, une indemnit6 pour les dom-
mages r6sultant des agissements de l'intim6 en
l'espbce, c.-A-d. l'impossibilit6 de revendre les
actions A profit, peut etre recouvr6e en vertu de
n'importe lequel des critbres 6nonc6s plus haut.

Dans les affaires relatives A l'6valuation des
dommages r6sultant du d6faut de livrer des mar-
chandises en violation d'un contrat de vente, I'ap-
plication r6p6t6e des principes susmentionn6s a
clarifi6 le droit et il est maintenant 6tabli que le
montant des dommages-intbrats doit correspondre
au montant que l'acheteur aurait dii d6penser pour
se procurer les marchandises sur le march6 A
l'6poque de la rupture du contrat, moins le prix
fix6 au contrat. Cette r6gle, fermement 6nonc6e
dans l'arrAt Barrow v. Arnaud7 ressort de l'effet
conjugu6 de deux principes. Le premier, d6jA
expos6, est le droit-du demandeur d'6tre indemnis6
des pertes que les parties pouvaient raisonnable-
ment envisager en cas d'inex6cution du contrat. Le
deuxibme est l'obligation pour la partie 16s6e par
l'inex~cution d'un contrat de prendre toutes les
mesures raisonnables afin de limiter le pr6judice
en r6sultant. Voici en quels termes le juge en chef
Laskin explique, dans I'arrat Red Deer College c.
Michaels et Finn8 , cette obligation de limiter le
pr6judice (aux pp. 330 et 331):
Naturellement, il incombe au demandeur 16s6 de prou-
ver le dommage subi et, par cons6quent, de prouver par
la pr6pond6rance des probabilit6s la perte qu'il a
essuy6e. Des principes juridiques r6gissent les param6-
tres d'une perte. Dans une affaire d'inex6cution contrac-
tuelle, la r6gle fondamentale qu'un demandeur 16s6 a le
droit d'6tre mis dans une position aussi favorable que s'il
y avait eu ex6cution r6gulibre de la part du d6fendeur,
est sujette A la r6serve que le d6fendeur ne peut 8tre
appel6 A d6frayer toute perte 6vitable qui r6sulterait en
une augmentation du quantum des dommages-intbrats

7 (1846), 8 Q.B. 595.
8 [1976] 2 R.C.S. 324.
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plaintiff. The reference in the case law to a "duty" to
mitigate should be understood in this sense.

In short, a wronged plaintiff is entitled to recover
damages for the losses he has suffered but the extent of
those losses may depend on whether he has taken
reasonable steps to avoid their unreasonable accumula-
tion.

and later in the judgment at p. 331:
If it is the defendant's position that the plaintiff could
reasonably have avoided some part of the loss claimed, it
is for the defendant to carry the burden of that issue,
subject to the defendant being content to allow the
matter to be disposed of on the trial judge's assessment
of the plaintiff's evidence on avoidable consequences.

Thus, if one were to adopt, without reservation,
in the settlement of Baud's damage claims, the
rules governing recovery for non-delivery of goods
in sales contracts, the prima facie measure of
damages in the case at bar would be the value of
the shares on the date of breach, that is, December
31, 1960. The learned trial judge found the market
price on December 31, 1960, to be 29 cents per
share. The value of the 125,000 shares wrongfully
retained by Brook, and thus the loss to Baud by
reason of its not being in possession of those
shares, on that date therefore was $36,250 assum-
ing, for the purposes of discussion only, the market
price to be constant throughout the purchase or
sale of such a number of shares. To this must be
added other expenses which could reasonably be
said to be incidental to steps taken to mitigate the
damages flowing from the breach. The most obvi-
ous of these are brokerage and commission fees
which would have been incurred by Baud in pur-
chasing replacement shares. Of greater importance
is the inevitable upward pressure the purchase on
the open market of such a large number of Asam-
era shares would exert on the market price. The
impact of forced sales or purchases of shares on
market prices has been the subject of judicial
comment in the past (vide Crown Reserve Con-
solidated Mines Ltd. v. Mackay9) and must be
taken into account in determining the weight to be
accorded to mitigation factors in an assessment of
damages in circumstances such as exist here.
Unhappily, Baud has led no evidence on this prob-

9 [1941] O.W.N. 269.

payables au demandeur. C'est dans ce sens que doit 8tre
interpr6t6e l'expression cobligation. de minimiser dont
fait 6tat la jurisprudence.

En deux mots, un demandeur l6s6 a droit de recouvrer
des dommages-intrts pour les pertes qu'il a subies,
mais l'6tendue de ces pertes peut d6pendre de la ques-
tion de savoir s'il a ou non pris des mesures raisonnables
pour 6viter qu'elles s'accroissent immod6r6ment.

Puis, un peu plus loin A la p. 331:
Si le d6fendeur pr6tend que le demandeur aurait pu
raisonnablement minimiser la perte all6gu6e, il incombe
au d6fendeur d'en faire la preuve, A moins que ce dernier
ne se contente de laisser au juge de premiere instance le
soin de trancher cette question A la lumidre de son
6valuation de la preuve des cons6quences 6vitables four-
nie par le demandeur.

Par cons6quent, si aux fins du riglement des
r6clamations en dommages-intbrats de Baud on
appliquait int6gralement les r~gles r6gissant les
dommages-int6rits pour d6faut de livrer des mar-
chandises en violation d'un contrat de vente, I'6va-
luation des dommages subis en l'espice devrait, A
premidre vue, s'aligner sur la valeur des actions le
jour de la rupture du contrat, soit le 31 d6cembre
1960. Le savant juge de premiere instance a conclu
qu'A cette date, les actions avaient une valeur
marchande de 29 cents chacune. La valeur des
125,000 actions ill6galement d6tenues par Brook
et, en cons6quence, la perte subie par Baud parce
qu'elle n'6tait pas en possession de ces actions,
6tait donc, au 31 d6cembre 1960, de $36,250, en
supposant aux fins de la discussion que la valeur
marchande demeure constante pendant I'achat et
la vente d'un tel nombre d'actions. II faut ajouter A
cela d'autres d6penses qu'on pourrait raisonnable-
ment qualifier d'accessoires aux mesures prises
pour limiter le pr6judice r6sultant de la rupture du
contrat, les plus 6videntes 6tant les frais de cour-
tage et de commission que Baud aurait eu A payer
pour acheter d'autres actions. Encore plus impor-
tante est la tendance A la hausse des cours qu'au-
rait entrain6e l'achat sur le march6 libre d'un aussi
grand nombre d'actions d'Asamera. L'effet des
ventes ou achats d'actions acc616r6s sur les cours a
d6jA 6 6tudiE dans la jurisprudence (voir Crown
Reserve Consolidated Mines Ltd. v. Mackay9) et
doit entrer en ligne de compte pour d6terminer
l'importance A accorder aux facteurs de limitation

9 [1941] O.W.N. 269.
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lem and one is left to take note of the presence of
this factor without being able precisely to quantify
it. This point requires more detailed discussion at a
later stage.

Assuming for the moment that the breach of
contract occurred on December 31, 1960, and that
the appellant's right to damages came into being
at that time; and assuming that it should then have
acted to forestall the accumulation of avoidable
losses, what action did the law then require of the
appellant by way of mitigation of damages? A
plaintiff need not take all possible steps to reduce
his loss, and accordingly, it is necessary to examine
some of the special circumstances here present.
The appellant argues that there exist in this case
clear circumstances which render the duty to pur-
chase 125,000 Asamera shares an unreasonable
one. The first of these has its foundations in the
established principle that a plaintiff need not put
his money to an unreasonable risk including a risk
not present in the initial transaction in endeavour-
ing to mitigate his losses. This principle was
demonstrated in Lesters Leather and Skin Co. v.
Home and Overseas Brokers t and in Jewelowski
v. Propp", as well as in Pilkington v. Woodl 2. The
appellant here was placed in the unusual position
where mitigative action would require that it pur-
chase as replacement property, shares of a com-
pany engaged in a speculative undertaking under
the effective control and under the promotional
management of a person in breach of contract, the
respondent, Brook, who thereafter was in an adver-
sarial position in relation to the appellant.

On the evidence adduced at trial, the market
value of shares in Asamera had fallen from $3
shortly before the dates on which Baud first loaned
the two blocs of shares to Brook, to between $1.62
and $1.87 in November 1958, and to 29 cents per
share on December 31, 1960. Evidence of share

10 (1948), 64 T.L.R. 569 (C.A.).
" [1944] K.B. 510.
12 [1953] Ch. 770.

des dommages aux fins de l'6valuation du pr6ju-
dice dans les circonstances de l'esp~ce. Malheureu-
sement, Baud n'a pr6sent6 aucune preuve sur cet
aspect du problime, dont il faut n6anmoins tenir
compte sans 6tre en mesure de l'6valuer avec pr6ci-
sion. Je reviendrai sur ce sujet plus en d6tail A une
6tape ult6rieure.

Supposons pour le moment que la rupture du
contrat et le droit de l'appelante A des dommages-
int~rits remontent au 31 d~cembre 1960 et suppo-
sons 6galement qu'elle aurait dfi prendre A ce
moment-lA les mesures n6cessaires pour limiter les
pertes 6vitables, quelles 6taient alors, en droit, les
choses que l'appelante 6tait tenue de faire pour
limiter le pr6judice? Un demandeur n'6tant pas
tenu de prendre toutes les mesures possibles pour
r6duire ses pertes, il est n6cessaire d'examiner
certains facteurs particuliers en l'esp6ce. L'appe-
lante soutient que lesdits facteurs rendaient d6rai-
sonnable l'obligation d'acheter 125,000 actions
d'Asamera. Un premier facteur d6coule du prin-
cipe bien 6tabli qu'un demandeur n'est pas tenu,
pour limiter le pr6judice, de courir un risque finan-
cier d6raisonnable, y compris un risque inexistant
dans l'opbration initiale. C'est d'ailleurs le sens des
arr~ts Lesters Leather and Skin Co. v. Home and
Overseas Brokers 10; Jewelowski v. Propp"; et Pil-
kington v. Wood' 2 . L'appelante se trouvait donc
dans une situation inhabituelle en ce que, pour
limiter le pr6judice, il lui aurait fallu acheter en
remplacement des actions d'une compagnie enga-
g6e dans une entreprise de nature sp6culative,
g~rbe et contr6l6e par l'intimb, Brook, qui avait
viol6 son contrat et qui se trouvait de ce fait un
adversaire de l'appelante.

La preuve pr6sentbe en premiere instance r6vble
que, peu de temps avant le pret par Baud des deux
blocs d'actions A Brook, la valeur marchande des
actions d'Asamera est pass6e de $3 l'action A un
montant situ6 entre $1.62 et $1.87 en novembre
1958, pour tomber A 29 cents au 31 d6cembre

10 (1948), 64 T.L.R. 569 (C.A.).
" [1944] K.B. 510.
12 [1953] Ch. 770.
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values after that date indicates only that there was
a relatively small recovery in value to about $1.21
a share by March 1965, when the fortunes of the
company improved. The appellant argues that it
could not have been expected in December of 1960
to purchase shares in mitigation of its losses where
the value of these shares had fallen as rapidly as is
indicated in the evidence.

A more important circumstance which might
render unreasonable any requirement that Baud
purchase shares in the market was the existence of
the aforementioned injunction issued on July 27,
1960, restraining the respondent from selling 125,-
000 Asamera shares. The appellant contends that
it is inconceivable that the law should require a
party, who has suffered a misappropriation of his
property and who has requested and been afforded
the considerable protection of an injunction grant-
ed by a Court of Equity, to ignore the force and
effect of that injunction and to go out and acquire
the same number of shares as Brook was required
to retain, however the terms of the injunction be
construed.

Even if one accepts that submission, it must be
acknowledged that the right of Baud to rely on the
injunction as a shield against an obligation to
minimize its losses is not absolute. In the first
place, Baud was informed by Brook in his plead-
ings of July 6, 1967, that shares which were
subject to the injunction had been sold. As of that
date the shares were selling at $4.30 to $4.35 and
had been rising in value since April of 1965 and at
a median price of $4.33 would have cost Baud
$541,250. Accordingly, at least by July of 1967 it
could not be said that Baud would reasonably be
discouraged from replacing the 125,000 shares in
the open market because of the low price of an
inactive company, nor could it be said that thereaf-
ter it could reasonably refrain from prosecuting its
claim for damages because of the order enjoining
the disposition of the shares by Brook. It remains
the case, however, that the market price for such
speculative shares as those of an oil-exploration
company was subject to wide price fluctuations
sometimes inspired by management which itself

1960. La preuve relative A la valeur des actions
aprbs cette date indique une faible remont6e de
leur valeur A $1.21 chacune en mars 1965, avec le
r6tablissement de la situation 6conomique de la
compagnie. L'appelante soutient qu'on ne peut lui
reprocher de ne pas avoir achet6 des actions en
d6cembre 1960, dans le but de limiter le pr6judice,
eu 6gard A la diminution rapide de leur valeur
d6montr6e par la preuve.

Un autre facteur plus important pouvait 6gale-
ment rendre d6raisonnable toute obligation pour
Baud d'acheter des actions sur le march6: il s'agit
de l'injonction susmentionn6e du 27 juillet 1960,
qui interdisait A l'intim6 de vendre 125,000 actions
d'Asamera: L'appelante pr6tend qu'il est inconce-
vable qu'une partie dont les biens sont ill6galement
d6tenus par une autre personne, et qui a r6clam6 et
obtenu la protection consid6rable qu'offre une
injonction dblivr6e par une cour d'equity, soit
tenue en droit d'ignorer la force obligatoire et
l'effet de cette injonction et donc d'acheter le
mime nombre d'actions que celles que Brook
devait conserver en sa possession, quelle que soit
l'interpr6tation donn6e aux termes de l'injonction.

M8me si l'on accepte cet argument, il faut noter
que le droit de Baud d'invoquer l'injonction pour
se d6gager de son obligation de limiter ses pertes
n'est pas absolu. Tout d'abord, la d6fense produite
par Brook le 6 juillet 1967 a fait savoir A Baud que
les actions visbes par l'injonction avaient 6t6 ven-
dues. A cette 6poque, les actions se vendaient entre
$4.30 et $4.35 chacune et 6taient A la hausse
depuis avril 1965; A un prix moyen de $4.33, le
tout aurait cofit6 $541,250 A Baud. En cons6-
quence, au moins A partir du mois de juillet 1967,
on ne peut s'appuyer sur le prix peu 6lev6 des
actions d'une compagnie inactive pour dire que le
remplacement des 125,000 actions sur le march6
libre pouvait raisonnablement d6courager Baud;
on ne peut pas dire non plus que Baud aurait
raisonnablement t6 empich6e de poursuivre son
action en dommages-intbrits en se fondant sur
l'injonction interdisant A Brook de vendre les
actions. Il n'en demeure pas moins, cependant, que
dans le cas de valeurs aussi sp6culatives que celles
d'une compagnie d'exploration p6trolibre, le cours
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held, as did Brook, a considerable number of
shares.

The learned trial judge referred to a number of
English authorities in support of the proposition
that in the case of a loan of shares a plaintiff need
not mitigate his losses either by purchasing shares
on the market, or even by bringing a suit for
recovery of damages within a reasonable time. The
result under these authorities where the market
value of the shares has risen or fallen between
breach and trial, has been an award of damages
representing the value of the shares at the time of
the breach or of the trial at the election of the
plaintiff. (Vide Harrison v. Harrison 13; Shepherd
v. Johnson 14; McArthur v. Seaforth 15; Sanders v.
Kentish 16.) These cases were adopted in Canada
and other jurisdictions (vide Vicary v. Foley 17;
Galigher v. Jones'8 and cases cited therein). These
authorities raise no responsibility in the plaintiff to
mitigate his losses. Shepherd v. Johnson, supra,
per Grose J. at p. 211. The application of the
principle developed in these early cases would
produce damages calculated at the end of the trial
or perhaps at the highest point prior to that date.
The trial proceeded intermittently from June 1969
to December 1971, and final judgment was pro-
nounced in May 1972. The latter price would be
about $21 a share and the highest price attained
was about $46.50 per share, allowing recovery of
approximately $2,625,000 and $5,812,500 respec-
tively.

A proper analysis of these cases is made difficult
by reason of their antiquity and after serious con-
sideration, I have concluded that they ought not to
be followed by this Court. In the first place, they
were decided long before modern principles of
contractual remedies had been developed. Second-

13(1824), 1 C. & P. 412.
"(1802), 2 East 211.
15 (1810), 2 Taunt. 257.
16 (1799), 8 T.R. 162.
17 (1891), 17 V.L.R. 407 (Australia).

129 U.S. 193 (1899).

du march6 fait l'objet de fluctuations consid6ra-
bles, quelquefois suscit6es par la direction de l'en-
treprise lorsque celle-ci d6tient, comme Brook, un
nombre considerable d'actions.

Le savant juge de premiere instance a cit6 plu-
sieurs arr8ts anglais 6tayant la th6se selon laquelle
dans le cas d'un pr~t d'actions, la personne 16s6e
n'est pas tenue de limiter le pr6judice en achetant
des actions sur le march6 ni d'intenter une action
en dommages-int6rets dans un d6lai raisonnable.
Selon cette jurisprudence, lorsque la valeur mar-
chande des actions a fluctu6 entre la date de la
rupture du contrat et celle du procks, le montant
des dommages-int6r~ts correspond A la valeur mar-
chande des actions soit au moment de la rupture
soit A celui du procks, au choix du demandeur.
Voir Harrison v. Harrison 13; Shepherd v.
Johnson 14; McArthur v. Seaforth ; Sanders v.
Kentish 16.) Ces arrats ont 6t6 suivis au Canada et
dans d'autres pays (voir Vicary v. Foley 17; Galig-
her v. Jones's et la jurisprudence y cit6e). Ces
arrats n'imposent aucune obligation au demandeur
de limiter le pr6judice. Shepherd v. Johnson, pr6-
cit6, le juge Grose A la p. 211. L'application du
principe blabor6 dans ces anciennes affaires donne-
rait lieu A des dommages-intbrats calcul6s selon la
valeur marchande des actions A la fin du procks ou,
dans certains cas, selon leur cote maximale avant
cette date. En l'esp~ce, le procs s'est d6roul6 de
fagon intermittente de juin 1969 A d6cembre 1971
et le jugement a 6t6 finalement rendu en mai 1972.
En gros, la valeur des actions A cette dernibre date
6tait de $21 et leur cote maximale de $46.50, ce
qui donnerait des dommages-intbrats approxima-
tifs de $2,625,000 et de $5,812,500 respective-
ment.

L'anciennet6 de ces arr6ts en rend toute analyse
pertinente presque impossible et, aprbs mfire
r6flexion, je conclus que cette Cour ne devrait pas
les suivre. Premibrement, ils ont 6t6 prononc6s
longtemps avant I'61aboration des principes moder-
nes relatifs aux recours en matiAre contractuelle.

13(1824), 1 C. & P. 412.
"(1802), 2 East 211.
15 (1810), 2 Taunt. 257.
16 (1799), 8 T.R. 162.
17 (1891), 17 V.L.R. 407 (Australie).
1 129 U.S. 193 (1899).
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ly, they are not in accord with recent decisions of
this Court. Thirdly, they ignore the all-important
and overriding considerations which have led to
the judicial recognition of the desirability and
indeed the necessity that a plaintiff mitigate his
losses arising on a breach of contract. There is a
fourth consideration. This old principle produces
an arbitrary, albeit a readily ascertainable result
because it lacks the flexibility needed to take into
account the infinite range of possible circum-
stances in which the parties may find themselves at
the time of the breach and before a trial can in
practice take place. The pace of the market place
and the complexities of business have changed
radically since this rule or principle was developed
in the early nineteenth century.

Before proceeding further with the analysis of
the nature and extent of damages in the field of
contract law, it will be helpful to examine briefly
the principles which have evolved in analogous
situations in the law of torts. In conversion, the
measure of damages has been said to be the value
of the shares at the date of conversion, and in
addition, consequential damages represented by
the loss of the opportunity to dispose of the shares
at the highest price attained prior to the end of
trial. (Vide McNeil v. Fultz et al. 19 per Duff J. at
p. 205; The Queen in right of Alberta v. Arnold20 ,
per Spence J. at p. 230.) I am aware of course that
these cases were for the most part dealing with the
wrongful refusal of a person under the liability of a
trustee to deliver property to a beneficiary, but on
principle the result would be the same in simple
cases of conversion. (Vide McGregor on Damages
(13th ed. 1972) at p. 671.)

In detinue, the measure of damages has been
said to be the value of the shares at the end of the
trial, and in addition, damages for the detention.
The value of the shares at the end of the trial must
be awarded on the basis that the action in detinue
is, in fact, a quasi-proprietary action for return of
the plaintiffs goods. If that cannot be done, then
the clearest approximation of the plaintiffs loss is

9 (1906), 38 S.C.R. 198.
a[1971] S.C.R. 209.

Deuxibmement, ils sont en contradiction avec des
arrats r6cents de cette Cour. Troisi6mement, ils ne
tiennent pas compte des consid6rations extreme-
ment importantes et capitales qui sont A l'origine
de la reconnaissance judiciaire de l'opportunit6 et
mime de la n6cessit6 pour le demandeur de limiter
le pr6judice dfi A la rupture du contrat. Quatribme-
ment, cet ancien principe mane A un r6sultat arbi-
traire, quoique facilement calculable, parce qu'il
n'est pas suffisamment flexible pour permettre de
prendre en consid6ration l'6norme 6ventail de cir-
constances dans lesquelles les parties peuvent se
trouver au moment de la rupture du contrat et
avant que le procks puisse etre mis en train. Le
rythme du march6 des valeurs et la complexit6 des
operations financibres ont radicalement chang6
depuis l'61aboration de cette rdgle, ou principe, qui
remonte au d6but du dix-neuvibme sidcle.

Avant de passer A l'analyse de la nature et de
l'6tendue des dommages-int~rits en droit des con-
trats, il convient d'examiner rapidement les princi-
pes qui ont cours dans des situations analogues en
matibre d6lictuelle. En cas d'appropriation ill6gale,
les dommages-intbrits correspondent A la valeur
des actions au moment de l'appropriation ill6gale,
plus le montant accord6 pour la perte de la possibi-
lit6 de vendre les actions A leur cote maximale
avant la fin du procks. (Voir McNeil c. Fultz et
autres9 , le juge Duff A la p. 205, et La Reine du
chef de l'Alberta c. Arnold20 , le juge Spence A la p.
230.) Je sais bien que ces arr8ts traitent en grande
partie du refus ill6gal d'une personne ayant des
responsabilit6s de fiduciaire de rendre certains
biens A un b6n6ficiaire, mais le r6sultat serait en
principe le mime dans les cas de simple appropria-
tion ill6gale. (Voir McGregor on Damages (13, 6d.
1972) A la p. 671.)

Dans l'action en restitution, les dommages-int&
rats correspondraient A la valeur des actions A la
fin du procks plus le montant accord6 A titre de
dommages-int6tits pour la d6tention des biens. Si
le d6dommagement est 6gal A la valeur des actions
A la fin du procks, c'est que I'action en restitution
est, en fait, pratiquement une action en revendica-
tion dans laquelle le demandeur r~clame que ses

19 (1906), 38 R.C.S. 198.
2o [1971] R.C.S. 209.
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the value of those goods when they would have
been recovered, that is, at the end of trial. In
addition, an award must compensate the plaintiff
for damages flowing from the wrongful detention
of his property, which it seems must be assessed on
the basis of the highest value of the goods between
the date at which the plaintiff ought to have
recovered possession and the end of trial. In
McGregor on Damages, supra, at p. 699, the case
is put this way:

As with conversion there is no clear case of a market rise
followed by a market fall between the time of the initial
detention and the time of judgment. Although in Wil-
liams v. Peel River Co. the market appears to have risen
and then fallen, it seems that the plaintiff was only
claiming, as damages for detention, the value at initial
default less the value at judgment. In Archer v. Wil-
liams, in detinue for scrip certificates, Cresswell J.
directed the jury that "the measure of damages is the
highest sum the scrip could have been sold for from the
time of the detention till the time when it was returned,"
but on appeal the case was argued only on whether the
plaintiff was entitled to recover the amount by which the
market value of the scrip certificates had fallen between
the defendant's refusal to deliver and his actual delivery.
It is submitted that the highest price which the market
had attained before the time when the plaintiff ought to
have sued, should control here also.

One should pause here to point out that I have
advisedly referred to the cut-off time as being the
end of the trial. In some cases and texts, reference
is made to 'judgment'. No authority has come to
my attention where a significant factual change
has occurred during the gap between end of trial
and judgment. Protracted difficulties could arise if
the books must be kept open for a last value
measurement after trial and before settlement of
the final judgment. Therefore I would apply the
principle as closing off valuation considerations at
the end of the trial. Holland J. in Metropolitan
Trust Co. of Canada et al. v. Pressure Concrete

biens lui soient rendus. Si c'est impossible, I'esti-
mation la plus exacte du pr6judice subi par le
demandeur correspond alors A la valeur qu'au-
raient eue les biens A leur restitution, soit A la fin
du procks. Un montant suppl6mentaire est ajout6
pour indemniser le demandeur du pr6judice r6sul-
tant de la d6tention ill6gale de ses biens; ce mon-
tant est fonction de la valeur maximale des biens
entre la date A laquelle le demandeur aurait ddi en
reprendre possession et la fin du procks. Voici en
quels termes McGregor on Damages, pr6cit6, en
explique le principe A la p. 699:

[TRADUCTION] Comme dans les cas d'appropriation
ill6gale, il n'existe aucune preuve pr6cise de hausse puis
de fl6chissement des valeurs entre les dates de la d6ten-
tion initiale et du jugement. M8me s'il parait y avoir eu
des fluctuations semblables dans l'affaire Williams v.
Peel River Co., il semble que le demandeur ne r6cla-
mait, A titre de dommages-int6rts pour la d6tention,
que la valeur des biens au moment du refus de les
remettre moins leur valeur lors du jugement. Dans
l'affaire Archer v. Williams, une action en restitution de
titres provisoires, le juge Cresswell a indiqu6 au jury que
tles dommages-int6r8ts correspondaient au montant
maximal pour lesquels les titres auraient pu 6tre vendus
entre la date de la d6tention et celle A laquelle ils ont 6t6
rendusi; mais en appel, la seule question en litige concer-
nait le droit du demandeur de recevoir la diff6rence
entre la valeur des titres au moment du refus de les
rendre et leur valeur moindre au moment o6 ils ont 6t6
rendus. Nous croyons qu'il faut 6galement en ce cas
retenir la cote maximale atteinte par les titres avant
I'6poque ofi le demandeur aurait dfi intenter son recours.

Je m'arrte un instant pour souligner que c'est A
dessein que j'ai pris la fin du procks comme date
limite. On a d6jA parl6, en doctrine et en jurispru-
dence, de la date du <jugements. Je ne connais
aucun cas pr6cis de diff6rence importante survenue
entre la date de la fin du procks et celle du
jugement. De nouvelles difficult6s pourraient
surgir s'il fallait attendre, pour fermer les livres,
d'Etre en mesure d'6tablir la valeur des biens juste
avant le prononc6 du jugement. En cons6quence, je
retiendrais donc la date de la fin du procks comme
date finale aux fins de l'6valuation. Dans l'affaire
Metropolitan Trust Co. of Canada et al. v. Pres-
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Services Ltd. et al. 2
1 directed the assessment offi-

cer to take into account damages incurred beyond
the end of trial to the date reserved judgment was
delivered. In the course I propose to follow herein,
this point need not be determined.

The application of the basic principles of
remoteness and causality enunciated in the leading
cases mentioned earlier points to the conclusion
that Baud may have, in the absence of a duty to
mitigate, a right of recovery in damages for breach
of contract represented by the highest value
attained by the shares between the date of breach
and the end of trial, that is, $46.50 or $5,812,500.
That is the high-water mark attainable under the
doctrines which can be gleaned from the older
authorities, but as we shall see is not now properly
attainable. Such authorities as I have been able to
discover suggest that this highest intermediate
value is the proper starting point in assessing
damages arising on the wrongful detention of
another's shares, although the basis therefor is not
clearly founded in the concepts of either tort or
contract discussed above. (Vide Archer v.
Williams22.) Before the courts made a conscious
effort to remove the distinctions between recovery
in tort and recovery in contract it had been held in
the case of a breach of contract that the loss of an
opportunity to sell shares at the highest interven-
ing market price was too remote to support recov-
ery (Simmons v. London Joint Stock Bank 23, at p.
284, reversed on other grounds sub nom. London
Joint Stock Bank v. Simmons24). The editors of
Halsbury's Laws of England (4th ed. 1975) vol.
12 at p. 467 comment on this authority:

It is not to be assumed that the plaintiff would neces-
sarily have sold at such a value and that the loss of such
a speculative increase in value is the natural or probable
result of the breach of contract.

21 [1973] 3 O.R. 629, affd (1976), 60 D.L.R. (3d.) 431
(Ont. C.A.).

22 (1846), 2 Car. & K. 26, 175 E.R. 11.
23 [1891] I Ch. 270, aff'd [1891] I Ch. 287.
24 [1892] A.C. 201.

sure Concrete Services Ltd. et at. 21, le juge Hol-
land a ordonn6 au fonctionnaire responsable d'6va-
luer les dommages survenus entre la date de la fin
du procks et celle du prononc6 du jugement pris en
d6libfr6. ]tant donn6 mes conclusions en I'esp6ce,
je n'ai pas A trancher cette question.

L'application des principes de base concernant
le caract~re pr6visible et les rapports de cause A
effet 6nonc6s dans la jurisprudence pr6cit6e mane
A la conclusion qu'en l'absence de toute obligation
de limiter le prejudice, Baud aurait droit A des
dommages-int6rits pour violation du contrat cor-
respondant A la cote maximale des actions entre la
date de la violation et la fin du procks, c.-A-d.
$46.50 l'action ou $5,812,500. C'est l'indemnit6
maximale que permettent les th6ses fond6es sur
l'ancienne jurisprudence mais, comme nous le ver-
rons, elle ne convient pas. II semble, selon la
jurisprudence que j'ai pu relever, que cette cote
interm6diaire maximale doive servir de point de
d6part aux fins de l'6valuation des dommages-int6-
rats r6sultant de la dMtention ill6gale d'actions
appartenant A autrui; on ne peut cependant en
retrouver le fondement dans les concepts susmen-
tionn6s qui pr6valent en matibre dblictuelle et con-
tractuelle. (Voir Archer v. Williams 22.) Avant la
tentative consciente des tribunaux pour 61iminer
les distinctions entre les dommages-int6rits en
matibre d6lictuelle et ceux en matibre contrac-
tuelle, on avait jug6, dans le cas d'une violation de
contrat, que la perte de la possibilit6 de vendre les
actions A leur cote maximale 6tait trop peu previsi-
ble pour pouvoir servir de fondement aux domma-
ges-int6rats (Simmons v. London Joint Stock
Bank23 , A la p. 284, infirm6 pour d'autres motifs
sous le nom London Joint Stock Bank v.
Simmons 24). Voici en quels termes les r6dacteurs
de Halsbury's Laws of England (4e 6d. 1975) t.
12, A la p. 467, ont comment6 cet arrat:
[TRADUCTION] Il ne faut pas pr6sumer que le deman-
deur aurait n6cessairement vendu A ce prix et que
l'impossibilit6 de profiter d'une augmentation de valeur
de nature sp6culative r6sulte naturellement ou probable-
ment de la rupture du contrat.

21 [1973] 3 O.R. 629, conf. (1976), 60 D.L.R. (3d) 431 (C.A.
de 1Ont.).

22 (1846), 2 Car. & K. 26, 175 E.R. I1.
23 [1891] I ch. 270, conf. [1891] Ch. 287.
24 [1892] A.C. 201.
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Once a foreseeable or contemplated consequence
occurs, in this case the loss of opportunity to sell
the shares, all of the damages of that kind are
recoverable in assessing the quantum of damages
on proper principles. (Vide Cheshire & Fifoot's
Law of Contract (9th ed. 1976) at p. 593; Wroth v.
Tyler 2 5 , at pp. 60-62.)

It is very likely that Brook would have foreseen
the probable loss to be suffered by Baud on the
non-return of its property; particularly bearing in
mind his activity as a stock broker and his own
dealings in Asamera shares. In the absence of a
contrary indication he may be taken to have
assumed the risk of its occurrence. Such a loss is
not speculative, neither is it so improbable nor so
remote as to remove it from the kind of damages
recoverable in an action in contract. As to quan-
tum of damages it is not unreasonable to scale the
recovery for the loss suffered by Baud by virtue of
its loss of the opportunity to sell the shares to a
price or prices at least approaching the median
point between breach and trial, subject to the
varying influences of the many relevant factors to
be discussed below.

The application of another basic principle relat-
ing to the computation of contract damages,
namely that the plaintiff should be, so far as
money may do so, placed in the same position as
he would have enjoyed had the breach not
occurred, produces a like result. Had Brook
returned the shares when the contract provided,
Baud would then have been in a position to dispose
of those shares during the period of market
appreciation. The range of damages on such a
basis would be from 29 cents or more realistically
$2 per share to $46.50 per share. The $2 per share
is more properly the baseline for computation of
value because that is the option price agreed upon
between the parties for the period ending at the
time the breach of contract occurred. Since it is
entirely unrealistic to assume that the peak price
was attainable for a block sale of 125,000 Asam-
era shares, and as it is most unlikely that Baud or
anyone else would enjoy such perspicacity, a
median range of $20 to $25 for the period from
mid-1967 to the end of trial is more appropriate.

25 [1974] Ch. 30.

Lorsqu'une cons6quence pr6visible ou prbvue se
produit, en l'esp6ce la perte d'une possibilit6 de
vendre les actions, tout pr6judice subi est inclus
dans le montant global des dommages-inthrets cal-
cul6 selon les principes appropri6s. (Voir Cheshire
& Fifoot's Law of Contract (9e 6d. 1976) A la p.
593 et Wroth v. Tyler 25 , aux pp. 60-62.)

tant lui-m~me un courtier en valeurs et ayant
lui-mame n6goci6 des actions d'Asamera, Brook
pouvait trds vraisemblablement pr6voir le pr6ju-
dice caus6 A Baud en ne lui rendant pas ses
actions. En I'absence de preuve contraire, on peut
presumer que Brook a assum6 ce risque. Ce genre
de pr6judice n'est pas de nature sp6culative, ni
suffisamment improbable ou impr~visible qu'il
doive 8tre n6glig6 dans le calcul des dommages-
int~rats pour rupture de contrat. Quant au mon-
tant de ces derniers, il n'est pas dbraisonnable de
l'6tablir en tenant compte du pr6judice qu'a subi
Baud en perdant la possibilit6 de vendre les actions
A un prix voisin de la valeur m6diane atteinte entre
la date de la rupture du contrat et celle du procks,
sous r6serve des r6percussions des nombreux fac-
teurs pertinents 6tudi6s ci-aprbs.

Un autre principe fondamental dans le calcul
des dommages-int6rits en matibre contractuelle,
savoir que le demandeur devrait, financibrement
du moins, 8tre plac6 dans la mime situation que si
le contrat avait 6t6 ex6cut6, donne un r6sultat
semblable. Si Brook avait rendu les actions confor-
m6ment au contrat, Baud aurait pu les vendre
pendant que le march6 6tait A la hausse. Suivant
ce principe, les dommages s'6chelonnent de 29
cents ou, pour 8tre plus r6aliste, de $2 A $46.50
l'action. La valeur de $2 l'action est plus appro-
pri6e parce que c'est le prix de l'option d'achat
dont les parties avaient convenu pour la p6riode
venant A 6ch6ance lorsqu'est survenue la violation
du contrat. Puisqu'il est irr6aliste de penser qu'un
bloc de 125,000 actions d'Asamera atteindrait
cette cote maximale en une seule vente et que
Baud, pas plus que les autres, n'est dou6e d'une
telle perspicacit6, la valeur m6diane de $20 A $25
l'action pour la p6riode commengant vers la moiti6
de l'ann6e 1967 et se terminant A la fin du procks
me semble plus appropribe. (Voir Fales et autres c.

2 [19741 Ch. 30.
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(Vide Fales et al. v. Canada Permanent Trust
Company26', per Dickson J. at p. 322.) This would
produce damages of about $3,000,000 before any
consideration is given to the required mitigation.

It must be noted at once that the authorities
which deny a responsibility to avoid losses in the
case of the non-return of shares have been viewed
somewhat harshly. (Vide Dawson v. Helicopter
Exploration Co. Ltd. 27, per Sydney Smith J.A. at
pp. 103, 104. The appeal to this Court was allowed
for reasons not here relevant and without any
comment on this point. ((1958), 12 D.L.R. (2d)
1.)

The cases which establish the exceedingly tech-
nical rules relating to recovery of damages for the
non-return of shares turn on the theory that only
where a breach of contract gives rise to an asset in
the hands of the plaintiff will the law require him
to mitigate his losses by employing that asset in a
reasonable manner. Thus if an employer wrongful-
ly dismisses an employee the breach results in the
employee obtaining an asset, an ability to work for
another employer, or at least the opportunity to
offer his services to that end, which he did not
enjoy prior to the dismissal. This is no more than a
philosophical explanation of the simple test of
fairness and reasonableness in establishing the
presence and extent of the burden to mitigate in
varying circumstances.

This approach was adopted by Rand J. in Karas
et al. v. Rowlett28 , at p. 8, where he said, in a case
of fraud resulting in a loss of profits:

... by the default or wrong there is released a capacity
to work or to earn. That capacity becomes an asset in
the hands of the injured party, and he is held to a
reasonable employment of it in the course of events
flowing from the breach.

An analogous situation arises in the breach of a
contract for the sale of goods where on the failure

26 [1977] 2 S.C.R. 302.
27 (1957), 8 D.L.R. (2d) 97.
28 [1944] S.C.R. 1.

Canada Permanent Trust Company 26, le juge
Dickson, A la p. 322.) Ce calcul donne un montant
de dommages-int~rits de $3,000,000, mais il reste
encore A 6tudier l'obligation de limiter le
pr6judice.

II faut noter d'embl6e que la jurisprudence qui
ne reconnait pas l'obligation de limiter le pr6judice
dans un cas de non-restitution d'actions a 6t6
passablement critique. (Voir Dawson v. Helicop-
ter Exploration Co. Ltd. 27, le juge Sydney Smith
de la Cour d'appel, aux pp. 103 et 104. Le pourvoi
interjet6 devant cette Cour a t accueilli pour des
motifs non pertinents en l'espace et sans qu'il y ait
le moindre commentaire sur cette question,
(1958), 12 D.L.R. (2d) 1.)

Les arr8ts qui 6tablissent les r6gles trds rigou-
reuses relatives au recouvrement de dommages-
int6r6ts en cas de non-restitution d'actions sont
fond6s sur le principe suivant: l'obligation 16gale de
limiter le pr6judice n'existe que lorsque la violation
du contrat met un bien entre les mains du deman-
deur, ce dernier devant alors l'utiliser d'une
manibre raisonnable. Ainsi, lorsqu'un employeur
cong6die ill6galement un employ6, la rupture du
contrat donne A ce dernier la possibilit6 de travail-
ler pour un autre employeur ou tout au moins de
lui offrir ses services, une possibilit6 qu'il n'avait
pas avant son cong6diement. Cette th6orie n'est
qu'une explication philosophique du simple critbre
d'6quit6 et de raison qui d6termine l'existence et
l'6tendue, selon les circonstances, de l'obligation de
limiter le pr6judice.

Le juge Rand a adopt6 ce raisonnement dans
l'arrt Karas et autres c. Rowlett28, une affaire de
fraude qui avait caus6 une perte de b6n6fices, en
d6clarant, A la p. 8:
[TRADUCTIONI ... la violation ou le tort caus6 entraine
une possibilit6 de travail ou de gain. Cette possibilit6 est
un avantage pour la partie 16s6e et elle est tenue d'en
user de manibre raisonnable dans le contexte de la
rupture du contrat.

L'inex6cution par un fournisseur d'un contrat de
vente de marchandises entraine une situation ana-

26 [1977] 2 R.C.S. 302.
2 (1957), 8 D.L.R. (2d) 97.
28 [1944] R.C.S. 1.
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of a supplier to deliver goods, the purchaser
because he is relieved of the obligation to pay, has
an asset (the financial resource represented by the
sums previously committed to the purchase) of
which he did not have the free use prior to the
breach. This is not the situation of Baud who
might in mitigation of the damage suffered on the
non-return of its shares of Asamera, be called
upon to lay out substantial assets to replace the
shares retained by Brook. Because there is no
evidence of lack of funds for these purposes we
need not be concerned with the relevance of the
judgment in Liesbosch Dredger v. S.S. "Edison". 29

There is of course no asset created by the breach
of the contract to return shares and if that theory
be the law and the creation of an asset be a
necessary prerequisite of a duty to mitigate, no
such duty arose in the case at hand.

It follows that a contrary result should arise
where damages are recoverable for a breach of
contract by a vendor on a sale of shares. There the
breach would normally allow a buyer the use of his
funds formerly committed to the purchase, and
consequently damages should be calculated on the
basis that he ought to have taken steps to avoid his
losses by the purchase of shares on the market at
the time of the breach. This, in fact, appears to be
the law at present. (Vide Dawson v. Helicopter
Exploration Co. Ltd., supra; Pitfield & Co. Ltd. v.
Jomac Gold Syndicate Ltd. et at. 30, at p. 165
(Ont. C.A.); Williams and Cameron v. Keyes and
Pyramid Mining Co. Ltd. 3, at p. 568 (B.C.S.C.);
Shaw v. Holland32 .)

A different consideration arises where the plain-
tiff-buyer has prepaid the contract price and has
not received delivery. As in the case of non-return
of shares, the breach does not give rise to any asset
in the hands of the plaintiff since he has already
parted with his funds and on that basis some
courts have held that the injured party need not
purchase like goods in the market. This view
received indirect support in Gainsford v. Carroll et

29 [19331 A.C. 449.
30 [1938] 3 D.L.R. 158.
31 [1971) 5 W.W.R. 561.
32 (1846), 15 M. & W. 136.

logue car, 6tant lib6r6 de l'obligation de payer,
I'acheteur d6tient un bien (en l'occurrence l'argent
r6serv6 au paiement des marchandises) dont il ne
disposait pas avant. Ce n'est pas le cas de Baud
qui, pour limiter le pr6judice r6sultant de la d6ten-
tion de ses actions d'Asamera, aurait pu 6tre appe-
16e A d6bourser une somme consid6rable pour rem-
placer les actions que Brook refusait de lui rendre.
Puisque le preuve ne r6vble aucun manque de
fonds pour ce faire, I'arr&t Liesbosch Dredger v.
S.S. <<Edison

29 n'est pas pertinent. Il est 6vident
que la non-restitution des actions ne procurait
aucun bien. Si cette thborie refl6te l'6tat du droit
et la survenance d'un bien est une condition essen-
tielle A l'existence de l'obligation de limiter le
prejudice, cette obligation n'existe pas en l'esp6ce.

Le r6sultat contraire surviendrait done dans le
cas de dommages-inthr~ts d6coulant de l'inex6cu-
tion par le vendeur d'un contrat de vente d'actions.
Dans ce cas, l'inex6cution permettrait A l'acheteur
d'utiliser l'argent r6serv6 i l'achat et, en cons6-
quence, le montant des dommages-int6rets devrait
6tre 6valu6 en tenant compte de l'obligation de
l'acheteur de prendre des mesures pour limiter le
pr6judice, savoir l'achat d'actions sur le march6 au
moment de la violation du contrat. C'est actuelle-
ment I'6tat du droit. (Voir Dawson v. Helicopter
Exploration Co. Ltd., pr6cit6; Pitfield & Co. Ltd.
v. Jomac Gold Syndicate Ltd. et al. 0, A la p. 165
(C.A. de l'Ont.); Williams and Cameron v. Keyes
and Pyramid Mining Co. Ltd. , A la p. 568 (C.S.
de la C.-B.); Shaw v. Holland32.)

La situation est diff6rente lorsque le deman-
deur-acheteur a pay6 d'avance le prix et n'a pas
regu la contrepartie. Comme dans le cas de la
non-restitution des actions, la violation du contrat
ne met aucun bien dans les mains du demandeur
puisqu'il a d6jA pay6. Pour cette raison, certains
tribunaux ont jug6 que la partie 16s6e n'est pas
tenue d'acheter des marchandises 6quivalentes sur
le march6. Les arrAts Gainsford v. Carroll et al.3 3

29 [1933] A.C. 449.
30 [1938] 3 D.L.R. 158.
31 [1975] 5 W.W.R. 561.
32 (1846), 15 M. & W. 136.
3 (1824), 2 B. & C. 624.

[1979] I R.C.S. ASAMERA OIL CORP. LTD., ETC. Le Juge Estey 657



658 ASAMERA OIL CORP. LTD., ETC. Estey J. [1979] 1 S.C.R.

al.33 and in Shaw v. Holland, supra, but was
rejected in Startup et al. v. CortazziM. However,
when the point was raised in the Court of Appeal
of England in Aronson v. Mologa Holzindustrie
A/G Leningrad", Atkin L.J. after considering
American authority, left the point open. In Peebles
v. Pfeifer3 6, Bigelow J. held that a purchaser of
wheat who had paid for delivery was entitled to
recover the market price of the wheat not at the
time of breach when the price was 76 cents a
bushel but at the time of trial when the price was
$1.68. The same reasoning was applied by the
Privy Council in Robertson v. Dumaresq37 , in
assessing damages on the non-conveyance of land
where the purchaser had already supplied the con-
sideration. (Per Lord Chelmsford at p. 95; referred
to in Horsnail v. Shute 8, at p. 200.)

In Hoefle v. Bongard & Company39 , this Court
had to contend with facts which bear a remarkable
similarity to the facts in the case at bar. Rand J.
adopted the English test and denied a duty to
mitigate after a breach involving the non-return of
shares. The facts were simple. Hoefle had author-
ized the transfer of 500 shares which were held on
his account by his brokers, to the account of a
close friend, a Mrs. Hazel Weeks, to secure the
deficit in Mrs. Weeks' account. The brokers sold
the shares to liquidate the deficit, and Hoefle sued
for damages arising on the alleged unauthorized
disposition of the shares. Four members of a Court
of five found that the sale had in fact been author-
ized under the terms of the transfer, dismissed the
action, and thus did not consider the damage issue.

Rand J. concluded that the sale of the shares
constituted a breach of contract and had this to
say regarding the assessment of damages (at p.
373):

3(1824), 2 B. & C. 624.
3 (1835), 2 Cr. M. & R. 165.
" (1927), 32 Com. Cas. 276.

( (1918] 2 W.W.R. 877 (Sask. K. B.).
3(1864), 11 Moore (N.S.) 66.
3 (1922), 62 D.L.R. 199 (B.C. C.A.).
39 [1945] S.C.R. 360.

et Shaw v. Holland, pr6cit6, appuient indirecte-
ment cette opinion alors que l'arrt Startup et al.
v. Cortazzi34 la rejette. Lorsque la question a 6t6
soulev6e devant la Cour d'appel d'Angleterre dans
l'affaire Aronson v. Mologa Holzindustrie AIG
Leningrad3 1, aprs avoir 6tudi6 la jurisprudence
ambricaine, le lord juge Atkin n'a pas tranch6 ce
point. Dans l'arr~t Peebles v. Pfeifer 3 6, le juge
Bigelow a statu6 qu'un acheteur de bl6 qui avait
pay6 d'avance avait le droit d'8tre indemnis6 en
fonction de la valeur marchande du bl au moment
du procks, soit $1.68 le boisseau mime s'il ne
valait que 76 cents au moment de la rupture du
contrat. Le Conseil priv6 a suivi le mime raisonne-
ment dans l'arrat Robertson v. Dumaresq3 7 , en
6valuant les dommages-intbrats pour refus de
c6der le titre d'un terrain pour lequel l'acheteur
avait d6jA fourni la contrepartie. (Lord Chelms-
ford A la p. 95; mentionn6 dans l'arrat Horsnail v.
Shute3 8 , A la p. 200.)

Dans l'arrat Hoefle c. Bongard & Company39 ,
cette Cour avait A consid6rer des faits d'une res-
semblance frappante avec ceux de la pr6sente
affaire. Le juge Rand a adopt6 le critbre anglais et
jug6 que l'obligation de limiter le pr6judice n'exis-
te pas dans le cas de non-restitution d'actions. Les
faits sont simples. Hoefle avait autoris6 le transfert
de 500 actions d6tenues par ses courtiers en son
nom pour garantir le d6ficit au compte d'une amie
intime, une nomm6e Hazel Weeks. Les courtiers
ont vendu les actions pour combler le d6ficit et
Hoefle les a poursuivis en dommages-int~rats en
all6guant que la vente n'6tait pas autorisbe. Quatre
juges sur cinq ont jug6 que la vente 6tait effective-
ment autoris6e par le transfert et ont rejet6 l'action
sans 6tudier la question des dommages-int6r6ts.

Le juge Rand ayant conclu que la vente des
actions constituait une violation de contrat, a 6crit
ce qui suit au sujet de I'6valuation des dommages-
int6r~ts (p. 373):

34 (1835), 2 Cr. M. & R. 165.
" (1927), 32 Corn. Cas. 276.
36 [1918] 2 W.W.R. 877 (B.R. de la Sask.).
3 (1846), 11 Moore (N.S.) 66.
38 (1922), 62 D.L.R. 199 (C.A. de la C.-B.).
3 [1945] R.C.S. 360.
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One consideration may be cleared away. It is not a
case for any rule of mitigation. The broker is in as good
a position as the owner to redeem the situation or to
mitigate the consequences: Grose, J. in Shepherd v.
Johnson.

The object of damages is to restore the owner as
nearly as possible to the same position as if the terms of
the bailment had been respected. What he would have
done in the intervening time, if the security had
remained, is the speculative basis from which the infer-
ences must be drawn. We cannot say that he would have
sold at the highest or at the lowest price or that he
would have sold at all. But so far as the circumstances
permit, they are to be the ground of conclusions of
probability: Williams v. Peel River Land and Mineral
Company Ltd. The case is analogous to that of a breach
of covenant to re-deliver shares and prima facie the
defendants are held to have prevented the shares from
remaining the property of the plaintiff up to the trial:
Best C.J., in Harrison v. Harrison:

I think the fair rule is, to take the damages at the
price of yesterday or to-day. When you had the
money, you promised to restore the stock. Justice is
not done, if you do not place the plaintiff in the same
situation in which he would have been if the stock had
been replaced at the stipulated time. We cannot act
on the possibility of the plaintiff's not keeping it there.
All we can say is,-you have effectually prevented
him from doing so.

Owen v. Routh treats the rule as absolute.

Accordingly, although the shares at the date of
breach were trading at $1.80 per share, Rand J.
calculated Hoefle's damages on the basis of a
share value of $4 that being the value at the time
of trial.

This view was not shared by the majority of the
Court who in the event found it unnecessary to
settle the point. The creation of an 'asset' on a
breach of contract cannot be an invariable pre-
requisite to the operation of the principle that a
party injured by a breach of contract must respond
in mitigation to avoid an unconscionable accumu-
lation of losses. Nor should the absence of such an
'asset' invariably exonerate a plaintiff from taking
mitigative action. The presence or absence of such
an 'asset' is but one of many factors which bear on
the task of determining in a particular case what is

[TRADUCTION] Une question peut etre tranch6e
imm&diatement. L'obligation de limiter le pr6judice
n'existe pas en I'esp6ce. Le courtier 6tait autant en
mesure que le propri6taire de corriger la situation ou
d'en limiter les cons6quences: le juge Grose, dans She-
pherd v. Johnson.

L'adjudication de dommages-intbr~ts vise A remettre
le propriftaire dans la meme situation, autant que faire
se peut, que si le contrat de d6p8t avait 6t6 respect6.
Pour fonder notre raisonnnement, il faut se demander ce
qu'il aurait fait des valeurs pendant la p6riode en cause.
On ne peut pas dire qu'il les aurait vendues A leur cote
maximale ou minimale, ni meme s'il les aurait vendues.
Mais ce sont ces consid6rations qu'il faut peser, compte
tenu des circonstances, pour d6terminer les probabilit6s:
Williams v. Peel River Land and Mineral Company
Ltd. 11 s'agit d'un cas analogue au d6faut de rendre des
actions et, dans un tel cas, les d6fendeurs sont A pre-
miere vue presum6s avoir emp6ch6 le demandeur de
conserver la proprit6 de ses actions jusqu'au procs: le
juge en chef Best dans Harrison v. Harrison:

A mon avis, pour 6tre juste, il faut 6tablir les
dommages-int6rets en fonction des cours d'hier ou
d'aujourd'hui. L'engagement de rendre les actions a
6t6 pris alors que le d6fendeur avait l'argent. Justice
n'est faite que lorsque le demandeur est remis dans la
mime situation que si les actions lui avaient 6t6
rendues A la date convenue. On ne peut pr6sumer que
le demandeur s'en serait d6parti. Tout ce qu'on peut
dire, c'est que vous l'en avez empach6.

L'arret Owen v. Routh considbre cette r6gle comme
absolue.

En consequence, m~me si les actions valaient
$1.80 chacune au moment de la violation du con-
trat, le juge Rand a pris la valeur au moment du
procas, soit $4 l'action, pour calculer les domma-
ges-int6rits dus A Hoefle.

Ne parvenant pas A la meme conclusion, la
majorit6 en cette Cour n'a pas jug6 n6cessaire de
trancher cette question. La survenance d'un abieni
lors de la rupture du contrat ne peut pas constituer
dans tous les cas une condition pr6alable A l'exis-
tence de l'obligation pour la partie 16s6e de limiter
le pr6judice en empchant une accumulation indue
de pertes pouvant r6sulter de la violation. Et on ne
peut dire non plus qu'A d6faut d'un tel abien*, le
demandeur soit automatiquement lib6r6 de l'obli-
gation de limiter le pr6judice. La pr6sence ou
l'absence d'un abien n'est qu'un des nombreux
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or is not reasonable on the part of the injured
party in all the circumstances. The decisions which
purport to allow recovery on the basis of the
increased value of the res of the action between the
date of breach and the end of trial have been
denied authority by the learned editors of Hals-
bury's Laws of England (3rd ed. 1960) vol. 34, at
p. 155. After noting the old cases, some of which
are reviewed above, the editors conclude that "the
measures [of damages] must vary according to the
facts".

In short it would appear that the principles of
mitigation in respect of contracts for the sale of
goods generally may not be applied without reser-
vation to the determination of the duty to mitigate
arising in respect of contracts for the sale of
shares; and in any case differ fundamentally from
the case of a breach of a contract for the return of
shares. It is inappropriate in my view simply to
extend the old principles applied in the detinue and
conversion authorities to the non-return of shares
with the result that a party whose property has not
been returned to him, could sit by and await an
opportune moment to institute legal proceedings,
all the while imposing on a defendant the substan-
tial risk of market fluctuations between breach
and trial which might very well drive him into
bankruptcy. Damages which could have been
avoided by the taking of reasonable steps in all the
circumstances should not, and indeed in the inter-
ests of commercial enterprise, must not be thrown
onto the shoulders of a defendant by an arbitrary
although neatly universal rule for the recovery of
damages on breach of the contract for redelivery
of property.

We start of course with the fundamental princi-
ple of mitigation authoritatively stated by Vis-
count Haldane L.C. in British Westinghouse Elec-
tric and Manufacturing Company, Limited v.
Underground Electric Railways Company of

facteurs A prendre en consid6ration pour d6termi-
ner si, dans une affaire donn6e, I'attitude de la
partie 16sbe est raisonnable compte tenu des cir-
constances. D'aprbs les savants r6dacteurs de
Halsbury's Laws of England, (3c 6d. 1960) t. 34, A
la p. 155, les jugements qui accordent des domma-
ges-int6rts calcul6s d'aprbs l'augmentation de la
valeur du bien faisant l'objet du litige entre la date
de la rupture du contrat et celle de la fin du procks
ne font pas jurisprudence. Aprds avoir pris note
des anciennes causes, dont certaines sont 6tudi6es
plus haut, ils concluent que [TRADUCTION] ul'6va-
luation [des dommages-int6r6ts] doit d6pendre des
circonstances*.

Il ressort donc que les principes concernant
l'obligation de limiter le pr6judice dans le cas des
contrats de vente de marchandises en g6n6ral ne
s'appliquent pas int6gralement aux fins de l'6va-
luation de cette obligation dans le cas des contrats
de vente d'actions et different fondamentalement
des cas d'inex6cution de contrat par d6faut de
rendre des actions. A mon avis, les anciens princi-
pes r6gissant I'action en restitution et l'action pour
appropriation ill6gale ne s'appliquent pas en cas de
d6faut de rendre des actions en conformit6 d'un
contrat, car ils permettraient A la partie 16s6e
d'attendre le moment opportun pour intenter son
recours, tout en faisant subir au d6fendeur le
risque de fluctuations considbrables du march6
entre la date de la rupture du contrat et celle du
procks, qui pourraient le pousser A la faillite. Les
pertes qui auraient pu etre 6vit6es si l'on avait pris
des mesures raisonnables dans les circonstances
pour limiter le pr6judice ne doivent pas, dans
l'int6r~t mime du monde des affaires, 8tre unique-
ment support6es par le d6fendeur en vertu d'une
r~gle d'application universelle, mais arbitraire,
pour le calcul des dommages-intbrats en cas de
d6faut de rendre des biens conform6ment A un
contrat.

Il importe d'abord de voir en quels termes le
lord chancelier vicomte Haldane a 6nonc6 de fagon
non 6quivoque le principe de base en matibre
d'obligation de limiter le pr6judice dans l'arrt
British Westinghouse Electric and Manufacturing
Company, Limited v. Underground Electric Rail-
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London, Limited4 o, at p. 689:

The fundamental basis is thus compensation for
pecuniary loss naturally flowing from the breach; but
this first principle is qualified by a second, which
imposes on a plaintiff the duty of taking all reasonable
steps to mitigate the loss consequent on the breach, and
debars him from claiming any part of the damage which
is due to his neglect to take such steps. In the words of
James L.J. in Dunkirk Colliery Co. v. Lever, "The
person who has broken the contract is not to be exposed
to additional cost by reason of the plaintiffs not doing
what they ought to have done as reasonable men, and
the plaintiffs not being under any obligation to do
anything otherwise that in the ordinary course of
business."

As James L.J. indicates, this second principle does not
impose on the plaintiff an obligation to take any step
which a reasonable and prudent man would not ordinar-
ily take in the course of his business. But when in the
course of his business he has taken action arising out of
the transaction, which action has diminished his loss, the
effect in actual diminution of the loss he has suffered
may be taken into account even though there was no
duty on him to act.

That principle has been applied in the case of
conversion of shares, as well as in the case of
breach of contract to sell shares, and should for
the reasons developed above, be applied according
to the circumstances to the case of a breach of
contract to return shares.

It is interesting that in the United States, rules
essentially the same as those advanced towards the
end of the nineteenth century in England were
jettisoned in 1899 through the adoption of what is
now commonly referred to as the "New York
rule". This rule has been applied in a variety of
situations encompassing both contractual and tor-
tious wrongs, and its justification is not easily
disputed.

The leading authority for the "New York rule"
is Galigher v. Jones'1 , where the Supreme Court
of the United States laid to rest the proposition
that a plaintiff wronged by the unauthorized sale
of his shares, or by the failure to purchase shares

- [1912] A.C. 673.
" 129 U.S. 193 (1899).

ways Company of London, Limited4', A la p. 689:

[TRADUCTION] Le principe fondamental est donc la
compensation des pertes p6cuniaires d6coulant naturelle-
ment de l'inex6cution; mais ce principe est mitig6 par un
autre qui veut que le demandeur ait l'obligation de
prendre toutes mesures raisonnables pour limiter le pr6-
judice r6sultant de la rupture du contrat et ne puisse 6tre
indemnis6 pour la partie du pr6judice qu'il aurait ainsi
pu 6viter. Comme l'a 6crit le lord juge James dans
Dunkirk Colliery Co. v. Lever, aCelui qui ne respecte
pas un contrat nest pas responsable des dommages
suppl6mentaires attribuables A l'inaction des deman-
deurs, ces derniers 6tant tenus d'agir en hommes raison-
nables sans toutefois 8tre oblig6s de prendre d'autres
mesures que celles se situant dans le cours normal des
affaires,.

Comme le pr6cise le lord juge James, ce second
principe n'impose pas au demandeur l'obligation de
prendre des mesures diffirentes de celles que prendrait
un homme raisonnable et prudent dans le cours normal
de ses affaires. Cependant, lorsque dans le cours de ses
affaires il prend une mesure lie A la transaction qui a
pour effet de r6duire les pertes, la diminution du pr6ju-
dice peut 6tre prise en consid6ration meme s'il n'6tait
pas tenu d'agir ainsi.

Ce principe a 6t6 appliqu6 dans les cas d'appro-
priation ill6gale d'actions et de rupture de contrats
de vente d'actions et, pour les motifs susmention-
n6s, il devrait 6galement s'appliquer, selon les cir-
constances, aux cas de violation d'un engagement
de rendre des actions.

II est int6ressant de noter qu'aux Ptats-Unis, des
r6gles semblables aux r~gles 61abor6es en Angle-
terre vers la fin du dix-neuvibme sidcle ont 6t
mises au rancart en 1899 en faveur de ce que l'on
appelle commun6ment la .rigle de New York.
Cette rbgle a 6t6 appliqu6e autant en matiare
contractuelle que d6lictuelle et ses assises sont
difficilement contestables.

L'arr6t cl6 en ce qui concerne la arkgle de New
York est Galigher v. Jones"1, ofi la Cour supreme
des Ptats-Unis a rejet6 d6finitivement la these
selon laquelle un demandeur 16s6 par la vente non
autoris6e de ses actions ou par l'omission d'acheter

- [1912] A.C. 673.
41 129 U.S. 193 (1899).
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at his direction, may recover losses which he might
have avoided. The Court was critical of the old
rules which would arbitrarily award the highest
intermediate value of the stock between the date of
the wrong and the date of trial. The remarks of
Mr. Justice Bradley at pp. 200-202 are apt to the
resolution of the issues in this case:

The rule of highest intermediate value as applied to
stock transactions has been adopted in England and in
several of the States in this country whilst in some
others it has not obtained. The form and extent of the
rule have been the subject of much discussion and
conflict of opinion. The cases will be found collected in
Sedgwick on the Measure of Damages [479], Vol. 2, 7th
ed. p. 379, note (b); Mayne, Damages, 83 (92 Law
Lib.); 1 Sm. Lead. Cas. 7th Am. ed. 367. The English
cases usually referred to are Cud v. Rutter, 1 P. Wms.
572, 4th ed. note (3); Owen v. Routh, 14 C.B. 327;
Loder v. Kekuld, 3 C.B.N.S. 128; France v. Gaudet,
L.R. 6 Q.B. 199. It is laid down in these cases that
where there has been a loan of stock and a breach of the
agreement to replace it, the measure of damages will be
the value of the stock at its highest price on or before
the day of trial.

Perhaps more transactions of this kind arise in the
State of New York than in all other parts of the
country. The rule of highest intermediate value up to the
time of trial formerly prevailed in that State, and may
be found laid down in Romaine v. Van Allen, 26 N.Y.
309, and Markham v. Jaudon, 41 N.Y. 235, and other
cases,-although the rigid application of the rule was
deprecated by the New York Superior Court in an able
opinion by Judge Duer, in Suydam v. Jenkins, 3 Sandf.
614. The hardship which arose from estimating the
damages by the highest price up to the time of trial,
which might be years after the transaction occurred, was
often so great that the Court of Appeals of New York
was constrained to introduce a material modification in
the form of the rule, and to hold the true and just
measure of damages in these cases to be the highest
intermediate value of the stock between the time of its
conversion and a reasonable time after the owner has
received notice of it to enable him to replace the stock.
This modification of the rule was very ably enforced in
an opinion of the court of appeals delivered by Judge
Rapallo, in the case of Baker v. Drake, 53 N.Y. 211
.... It would be a herculean task to review all the
various and conflicting opinions that have been delivered
on this subject. On the whole, it seems to us that the
New York rule, as finally settled by the court of appeals,

des actions selon ses directives pourrait recouvrer
des dommages-int6r~ts qu'il aurait pu 6viter. La
Cour a critiqu6 l'ancienne r~gle qui accordait arbi-
trairement la cote interm6diaire maximale atteinte
par les actions entre la date de la violation et celle
du procks. Les commentaires suivants du juge
Bradley sont pertinents (pp. 200 A 202):

[TRADUCTION] La ragle de la cote interm6diaire
maximale relative aux op6rations de bourse a 6t6 adop-
t6e en Angleterre et dans plusieurs tats amiricains,
alors qu'elle 6tait rejet6e dans d'autres. Sa nature et sa
port6e ont fait l'objet de nombreuses discussions et
divergences d'opinion. Les arrats pertinents sont 6tudi6s
dans Sedgwick on the Measure of Damages [479], t. 2,
71 6d. p. 379, note (b); Mayne, Damages, 83 (92 Law
Lib.); I Sm. Lead. Cas. 7* 6d. mod. 367. Les arrAts
anglais auxquels on se r6f6re le plus souvent sont: Cud v.
Rutter, 1 P. Wms. 572, 4e 6d. note (3); Owen v. Routh,
14 C.B. 327; Loder v. Kekuld, 3 C.B.N.S. 128; France v.
Gaudet, L.R. 6 Q.B. 199. Ces arrets 6tablissent que dans
le cas d'un pr~t d'actions et de la violation de l'engage-
ment pr6voyant leur remplacement, les dommages-int6-
rAts sont fond6s sur le cote maximale atteinte par les
actions A la date du procks ou avant.

Il y a probablement plus d'op~rations de ce genre dans
l'tat de New York que dans tout le reste du pays. La
rAgle de la cote interm6diaire maximale des actions y a
d6jA pr6valu, comme le d6montrent certains arrets,
notamment Romaine v. Van Allen, 26 N.Y. 309 et
Markham v. Jaudon, 41 N.Y. 235,-mais son applica-
tion rigoureuse a 6t6 d6sapprouv6e par la Cour sup6-
rieure de New York: voir le jugement du juge Duer dans
Suydam v. Jenkins, 3 Sandf. 614. Les difficult6s qu'en-
trainait l'6valuation des dommages-intrits A partir de la
cote maximale atteinte avant le procks, qui pouvait avoir
lieu plusieurs ann6es apres l'opration, 6taient telles que
la Cour d'appel de New York s'est vue oblig6e de
modifier consid6rablement la r~gle et de statuer que la
seule fagon 6quitable d'6valuer les dommages 6tait de
considbrer la cote interm6diaire maximale atteinte par
les actions entre le moment de leur appropriation ill6gale
et un temps raisonnable apres que leur propri6taire en
eut 6t& inform6 afin de lui permettre de les remplacer.
Cette r~gle modifi6e a 6t6 trs habilement appliqu6e
dans une d6cision de la Cour d'appel rendue par le juge
Rapallo dans I'affaire Baker v. Drake, 53 N.Y. 211 ...
Ce serait un travail 6norme de revoir toutes les opinions,
souvent divergentes, r6dig6es sur le sujet. Tout bien
consid6r6, nous concluons que la rbgle de New York,
qu'a entbrin~e la Cour d'appel, doit I'emporter parce
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has the most reasons in its favour, and we adopt it as a
correct view of the law. (Emphasis added.)

(Vide Annot. 31 ALR 3d 1286; Mitchell v. Texas
Gulf Sulphur Company4 2.)

While the circumstances of the case prompted
the Court to direct if not to confine its direction to
conversion of the shares and its consequences, the
broader principle is simply the right to damages
arising on the breach of contract to redeliver what-
ever the reason for breach might have been, that is
with or without a conversion. The application of
such a principle to the circumstances arising
herein following the breach to redeliver raises
some additional considerations.

This Court in The Queen v. Arnold, supra,
considered in some detail the limitations to be
placed on the damages recoverable in conversion
upon a failure to return securities. The majority
dismissed the plaintiffs claim for reasons not here
relevant. Spence J. would have allowed the claim
in part and in doing so stated at p. 230:

Surely a plaintiff whose securities have been converted,
cannot wait to issue process for their recovery or dam-
ages for the conversion until just before the period of
limitation lapses, then be entitled to claim damages
fixed at the highest value of those securities within the
six-year limitation term.

Spence J. concluded that the plaintiff could not
recover losses which might have been avoided by
the purchase of alternate shares. The majority
judgment by Martland J. as I have noted did not
have to deal with damages but concluded at p.
221:

... but, if I had had to deal with that issue, I would have
concurred in the views expressed by my brother Spence.

The result is in accord with the so-called New
York rule in so far as it abrogates the "highest
intermediate point" doctrine. The same principle
was applied in assessing damages for conversion of
personal property other than corporate securities

42 446 F. 2d 90 (1971).

qu'A notre avis, elle 6nonce correctement I'6tat du droit.
(C'est moi qui souligne.)

(Voir la note 31 ALR 3d 1286; Mitchell v. Texas
Gulf Sulphur Company42.)

M~me si les circonstances de cette affaire ont
fait que la Cour s'est en pratique limit6e A la
question de l'appropriation ill6gale d'actions et A
ses cons6quences, le principe g6n6ral qui se d6gage
est le droit de recouvrer les dommages-int6r8ts
r6sultant de la rupture d'un contrat pr6voyant la
restitution d'un bien, peu importe la cause de la
rupture et qu'il y ait eu ou non appropriation
ill6gale. L'application de ce principe en l'esp6ce,
savoir la rupture du contrat pr6voyant la restitu-
tion et ce qui s'ensuit, soulbve d'autres questions.

Dans l'affaire La Reine c. Arnold, pr6cit6e, cette
Cour a analys6 les restrictions A appliquer A l'6va-
luation des dommages-int6rets pour d6faut de res-
titution des actions par suite d'une appropriation
ill6gale. A la majorit6, la Cour a rejet6 l'action
pour des motifs non pertinents en l'espice. Le juge
Spence aurait accueilli la demande en partie, et a
d6clar6 ce faisant (A la p. 230):
Il va sans dire qu'un demandeur dont les valeurs ont 6t6
r6alis6es ill6galement ne peut attendre que le d6lai de
prescription soit presque 6coul6 pour intenter des proc6-
dures en recouvrement ou en dommages pour I'appro-
priation, et ensuite avoir le droit de r6clamer des dom-
mages correspondant A la cote maximale atteinte par ces
valeurs pendant le d6lai de prescription de six ans.

Le juge Spence a conclu que le demandeur n'avait
pas le droit d'6tre indemnis6 pour un pr6judice
qu'il aurait pu 6viter en achetant des actions de
remplacement. Comme je l'ai indiqu6, le jugement
de la majorit6, r6dig6 par le juge Martland, n'avait
pas A trancher la question des dommages-int~r~ts,
mais pr6cise quand mime (A la p. 221):
... cependant, si j'avais eu A d6cider de cette question, je
me serais rang6 A l'avis de mon collgue le juge Spence.

Le r6sultat est conforme A la r~gle dite de New
York, dans la mesure oi il rejette la doctrine de la
scote interm6diaire maximales. Le mime principe
a 6t6 retenu aux fins de l'6valuation des dommages
r6sultant de l'appropriation ill6gale de biens per-

42 446 F. 2d 90 (1971).
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in Sachs v. Miklos4*. There may, as already dis-
cussed, be instances where mitigation will not
require a plaintiff to incur the significant risk and
expense of purchasing replacement property, but
in any case the plaintiff must crystallize his claim
either by replacement acquisition or in some cir-
cumstances by prompt litigation expeditiously
prosecuted which will enable the court to establish
the damage with reference to the mitigative meas-
ures imposed by law. The failure of the appellant
either to mitigate or litigate promptly makes dif-
ficult the task of applying these principles to the
circumstances of this case.

In the light of the enormous hardships some-
times occasioned by the application of the old
doctrine of damage assessment, and in view of the
massive distortion which may follow when the
principles of mitigation are, as in the older
authorities, made inapplicable to non-delivery of
shares, I have come to the conclusion that the
authorities cited from the early 1800's principally
from the courts of England, which in effect allow
recovery of "avoidable losses" ought not to be
followed. Rather the lead furnished by The Queen
v. Arnold, supra, should be taken. Subject always
to the precise circumstances of each case, this will
impose on the injured party the obligation to pur-
chase like shares in the market on the date of
breach (or knowledge thereof in the plaintiff) or
more frequently within a period thereafter which is
reasonable in all the circumstances. The imple-
mentation of this principle must take cognizance
of the realities of market operations including the
nature of the shares in question, the strength of the
market when called upon to digest large orders to
buy or sell, the number of shares qualified for
public trading, the recent volatility of the price,
the recent volume of trading, the general state of
the market at the time, the susceptibility of the
price of the shares to the current operation of the
corporation, and similar considerations.

Some classes of property, including shares,
whose value is subject to sudden and constant
fluctuations of unpredictable amplitude, and

43 [1948] 2 K.B. 23 (C.A.).

sonnels autres que des valeurs mobilibres dans
l'arrt Sachs v. Miklos43 . Comme je l'ai d6jA not6,
il peut y avoir des cas o6 le devoir de limiter le
pr6judice n'oblige pas le demandeur A s'exposer
aux risques et aux d6penses consid6rables d'un
achat de biens de remplacement, mais il n'en
demeure pas moins que le demandeur doit dans
tous les cas 6tablir sa r6clamation soit en achetant
des biens de remplacement soit en intentant rapi-
dement une action et en proc6dant avec diligence
afin de permettre A la cour d'6valuer le montant
des dommages compte tenu des mesures qu'il est
tenu de prendre, en droit, pour limiter le pr6judice.
L'appelante n'ayant fait ni l'un ni l'autre, il est
difficile d'appliquer ces principes en l'esp6ce.

Compte tenu des difficult6s consid6rables que
peut entrainer l'application de l'ancienne jurispru-
dence en matibre d'6valuation des dommages-int6-
rats et des differences importantes qui r6sultent de
ce que cette jurisprudence n'impose aucune obliga-
tion de limiter le pr6judice dans les cas de non-res-
titution d'actions, je conclus que la jurisprudence
constitu6e depuis le d6but du dix-neuvidme siacle,
en grande partie devant les tribunaux anglais, et
selon laquelle des *pertes 6vitabless sont sujettes A
indemnisation, ne doit pas 8tre suivie. C'est plut6t
le principe 6nonc6 dans La Reine c. Arnold, pri-
citi, qu'il faut retenir. Sous r6serve des circons-
tances propres A chaque cas, la partie 16sbe sera
donc dans l'obligation d'acheter des actions sem-
blables sur le march6, au moment de la rupture du
contrat (ou au moment oii elle en prend connais-
sance), ou bien, ce qui sera plus souvent le cas,
dans un d6lai raisonnable dans les circonstances.
L'application de ce principe doit tenir compte des
al6as du march6 des valeurs, savoir la nature des
actions en cause, la r6sistance du march6 lors de
transactions importantes, le nombre d'actions en
vente libre, les fluctuations r6centes de prix, le
volume des transactions r6centes, le climat g6n6ral
du march6 A ce moment-lA, l'influence des op6ra-
tions courantes de la compagnie sur le prix des
actions et d'autres consid6rations de ce genre.

Pour certains biens, comme les actions, dont la
valeur est constamment expos6e A des fluctuations
soudaines et d'une ampleur impr6visible, et dont

43 [1948] 2 K.B. 23 (C.A.).
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whose purchase is not lightly entered into, call for
a modification of the general rule that the value of
the property on the "date of breach" be taken as
the starting point for the calculation of damages.
There is some authority for this view in English
law as well. In Atiyah, Sale of Goods, (4th ed.
1974), at p. 294, the learned author has this to say:
Although the market price rule is now firmly established
in English law it may be observed that there are cases in
which it does not do full justice to the buyer. In particu-
lar it is unrealistic to suppose that a buyer will in
practice be able to buy goods on the market on the very
day on which the seller fails to deliver. The buyer will
often wish to consider his position, or to negotiate with
the seller on breach and some delay before he buys
substitute goods is likely to be the rule rather than the
exception.

This principle has been discussed and at least
partially adopted in Hooper v. Herts44 , per Romer
L.J. at p. 564; Sharpe & Co., Ltd4

1; Stewart v.
Cauty4 6 , per Alderson B. at p. 162; Pitfield & Co.
Ltd. v. Jomac Gold Syndicate Ltd. et al., supra.

It is contended by the appellant, Baud, however,
that the peculiar circumstances of this case ren-
dered the purchase of highly speculative shares in
a company controlled by its adversary unreason-
able in all of the circumstances, particularly the
injunction obtained by the appellant restraining
the sale of 125,000 Asamera shares held by Brook.
Nonetheless, it remains the case that at least some
of the losses claimed by the appellant could have
been avoided by the taking of other reasonable
steps. The most obvious of these would have been
to move with reasonable speed to institute and
proceed with legal action in an effort either to
recover the shares, and if that was not possible,
then to recover damages. It is, of course, exceed-
ingly difficult to establish in this Court the precise
point in time at which the trial in this action would
have been held had the appellant moved with
reasonable dispatch. The case has slowly wended
its way through interlocutory stages and eventually
reached trial which in turn was spread over 1

" [1906] 1 Ch. 549.
4 [1917] 2 K.B. 814.
- (1841), 8 M. & W. 160.

I'achat exige une certaine experience, il faut modi-
fier la r~gle g6n6rale selon laquelle la valeur du
bien A la adate de la ruptures constitue la base de
calcul des dommages-intbrats. La jurisprudence
anglaise semble aussi appuyer cette th6se. On
trouve A la p. 294 de Atiyah, Sale of Goods (4e 6d.
1974):
[TRADUCTION] Mame si la r6gle de la valeur mar-
chande est actuellement bien ancr6e en droit anglais, il
existe des cas oi son application ne rend pas pleinement
justice A I'acheteur. En effet, il n'est pas r6aliste de
pr6sumer qu'un acheteur ach6tera des biens sur le
march6 le jour meme du d6faut du vendeur de les livrer.
En pratique, et c'est la r6gle plut6t que l'exception, il
prendra un certain temps pour 6tudier sa situation et
n6gocier avec le vendeur d6faillant avant d'acheter des
biens de remplacement.

Cette th6se a t6 analys6e et adopt6e, du moins en
partie, dans les arr8ts suivants: Hooper v. Herts",
le lord juge Romer, A la p. 564; Sharpe & Co.,
Ltd. 45; Stewart v. Cauty4 6 , le baron Alderson, A la
p. 162; Pitfield & Co. Ltd. v. Jomac Gold Syndi-
cate Ltd. et al., pr6cit6.

L'appelante Baud soutient cependant que les
circonstances particulibres de l'esp6ce rendaient
tout A fait d6raisonnable l'achat d'actions haute-
ment sp6culatives d'une compagnie contr6le par
son adversaire, notamment parce qu'elle avait
obtenu une injonction interdisant A Brook de
vendre 125,000 actions d'Asamera qu'il d6tenait.
Il n'en demeure pas moins que l'appelante aurait
pu 6viter certaines pertes A l'6gard desquelles elle
r6clame un d6dommagement en prenant d'autres
mesures raisonnables. Il est 6vident qu'elle aurait
dfi faire preuve d'une diligence raisonnable pour
intenter des poursuites en vue de r6cupbrer les
actions et, subsidiairement, obtenir des dommages-
int6rets. Il est bien sfir extr~mement difficile en
cette Cour d'6tablir le moment pr6cis auquel le
procks aurait eu lieu si l'appelante avait fait preuve
de diligence raisonnable. L'affaire a lentement
suivi son cours au gr6 des proc6dures interlocutoi-
res, pour finalement atteindre l'6tape du procks qui
a dur6 un an et demi. Le premier recours ayant tA

" [1906] 1 Ch. 549.
45 [1917] 2 K.B. 814.
- (1841), 8 M. & W. 160.
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years. The litigation has been in the Courts now
some 18 years having commenced in July 1960.

There are numerous explanations given by the
appellant and indeed not seriously disputed in this
Court by the respondent for these protracted pro-
ceedings. At one stage for example Brook asked
Baud sometime prior to 1966 to "abstain from
following up the law suit". Baud on the other hand
expressed no desire for very practical reasons
either to press its suit until the end of 1966, when
Asamera finally managed to produce its first oil in
Sumatra, ". . . and the shares began to slowly get
up in value," and as the appellant put it, "we had
to renew the case against him . . .". In my view the
law required more of Baud. It placed upon Baud
the duty in the sense referred to in Red Deer
College v. Michaels and Finn, supra, to mitigate
its losses by acquiring shares in a company known
by Baud to be far from financially sound. It might
therefore be said that Baud would have hung back
from any action (either the purchase of shares or
the pressing of its claims in court) until Asamera
struck oil, whether or not Brook had requested it
to do so.

One must not become so lost in the technicalities
of damages in the law of contract as to lose sight
of the practical consideration of the cost of money
and of the reality of the risks to be imposed on a
plaintiff by a requirement of complete mitigating
measures. In this case the magnitude of the opera-
tion, in the range of $800,000 to $1,000,000 if the
shares were to cost $7 to $8 each, leads one to
conclude that a 'reasonable' time for mitigative
action must be allowed after the appropriate point
of time in law has been isolated.

The appellant bases its contention that it has no
obligation to purchase shares in the market in part
on the ground that it ought to be allowed to seek
specific performance of the contract to return the
shares, and while relying on an injunction restrain-
ing their disposition it need not have any concern
with losses occasioned by its inaction. Counsel for
the appellant did not refer this Court to any cases

introduit en juillet 1960, les tribunaux sont saisis
de ce litige depuis maintenant 18 ans.

L'appelante a donn6 plusieurs raisons, que 'in-
tim6 n'a pas vraiment contest6es devant cette
Cour, pour expliquer cette prolongation des proc6-
dures. Par exemple, A un moment donn6 (avant
1966), Brook aurait demand6 A Baud de [TRADUC-
TION] olaisser tomber les proc6dures judiciaireso.
Par contre, Baud, pour des raisons bien pratiques,
n'a rien fait pour acc6l6rer les proc6dures avant la
fin de 1966, 6poque A laquelle Asamera s'est fina-
lement mise A extraire du p6trole A Sumatra;
[TRADUCTION] cles actions ont alors lentement
pris de la valeur, et il a fallu, pour citer I'appe-
lante, [TRADUCTION] wintenter une nouvelle action
contre lui .. . . A mon avis, en droit, Baud devait
aller plus loin. Elle avait l'obligation, au sens de
l'arret Red Deer College c. Michaels et Finn,
prcit6, de limiter le pr6judice en achetant des
actions dans une compagnie qu'elle savait loin
d'8tre dans une situation financibre solide. On peut
donc dire que Baud n'aurait rien fait (ni en ache-
tant des actions, ni en acc6l6rant les proc6dures
judiciaires) avant qu'Asamera n'ait commenc6 A
extraire du p6trole, que Brook lui ait demand6 ou
non de s'abstenir.

L'analyse rigoureuse de la theorie des domma-
ges-intrats en matibre contractuelle ne doit pas
nous faire perdre de vue l'aspect pratique de la
valeur de l'argent et des risques financiers aux-
quels on expose un demandeur en l'obligeant A
prendre toutes les mesures possibles pour limiter le
pr6judice. En l'esp6ce, I'importance de l'opbration,
qui porte sur une somme de $800,000 A $1,000,000
de dollars-si les actions atteignent une valeur de
$7 A $8 l'unit6-nous ambne A conclure qu'il faut
accorder, aprbs avoir identifi6 en droit la pbriode
cl6, un d6lai araisonnable>o pour prendre lesdites
mesures.

L'appelante soutient qu'elle n'6tait pas oblig6e
d'acheter des actions sur le march6 parce qu'elle
avait le droit d'exiger l'ex6cution int6grale de l'en-
gagement de rendre les actions et que, puisqu'une
injonction en interdisait la vente, elle n'avait pas A
se pr6occuper des dommages qui pouvaient r6sul-
ter de son inaction. Son avocat n'a cit6 devant nous
aucune jurisprudence oai les principes de limitation
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in which the principle of mitigation has interacted
and conflicted with recovery by way of specific
performance, and such authority as I have been
able to discover supports the common sense view
that the principle of mitigation should, unless there
is a substantial and legitimate interest represented
by specific performance, prevail in such a case.

This conflict sometimes occurs on the inter-
action of the principle of mitigation and an award
of damages in lieu of or in addition to specific
performance in equity. In decisions relating to
damages, the Courts of Equity have acted on the
authority of Lord Cairns' Act (more properly cited
as the Chancery Amendment Act, 1858, 21 & 22
Vict. c. 27, s. 2), which empowers a Court of
Equity to award damages "either in addition to or
in substitution for ... specific performance".
Accordingly, in a number of cases concerning con-
tracts for the sale of land, damages calculated on
the value of the land as of the date of judgment, as
opposed to the date of breach, have been awarded.
(Vide Wroth v. Tyler, supra; Metropolitan Trust
Co. of Canada et al. v. Pressure Concrete Services
Ltd. et al., supra; Calgary Hardwood & Veneer
Ltd. and Foreign and Domestic Wood Ltd. v.
Canadian National Railway Company47.) The
Supreme Court of New Zealand in Hickey v.
Bruhns48, had occasion to review Wroth v. Tyler,
supra, and the earlier authorities and after con-
cluding that specific performance was inappropri-
ate, held that an award of damages in substitution
for specific performance must take into account
the conduct of the parties, particularly when inor-
dinate delay has occurred thereby making critical
the date selected for the computation of damages.
Vide Kaunas v. Smyth et al.4 9

On principle it is clear that a plaintiff may not
merely by instituting proceedings in which a
request is made for specific performance and/or
damages, thereby shield himself and block the

4 [1977] 4 W.W.R. 18.
- [1977] 2 N.Z.L.R. 71.
49 (1976), 75 D.L.R. (3d) 368.

du pr6judice entrent en conflit avec ceux de l'ex6-
cution int6grale du contrat. D'aprds la jurispru-
dence que j'ai consult6e, c'est le bon sens qui
l'emporte, savoir que le principe de la limitation du
pr6judice pr6vaut sauf si des int6rats primordiaux
et 16gitimes justifient l'ex6cution int6grale du
contrat.

En equity, ce conflit peut survenir lors de l'inte-
raction du principe de limitation du pr6judice et de
celui de l'adjudication de dommages-int6r8ts au
lieu ou en sus de l'ex6cution int6grale du contrat.
Les d6cisions en matibre de dommages-int6r~ts
rendues par des tribunaux d'equity sont fond6es
sur la Lord Cairns' Act (dont la r6f6rence exacte
est la Chancery Amendment Act, 1858, 21 & 22
Vict. chap. 27, art. 2), qui habilite les tribunaux
d'equity A accorder des dommages-int6r~ts [TRA-
DUCTION] (en sus ou au lieu de . .. I'ex6cution
int6grales. En cons6quence, dans plusieurs affaires
de contrats de vente de terrains, les dommages-
int6r8ts ont 6t accord6s sur la base de la valeur du
terrain au moment du jugement plut6t qu'au
moment de la rupture du contrat. (Voir Wroth v.
Tyler, pr6cit6; Metropolitan Trust Co. of Canada
et al. v. Pressure Concrete Services Ltd. et al.,
pr6cit6; Calgary Hardwood & Veneer Ltd. and
Foreign and Domestic Wood Ltd. c. La Compa-
gnie de chemins de fer nationaux du Canada 4 7 .)
Dans l'arr8t Hickey v. Bruhns41, la Cour supreme
de la Nouvelle-Z61ande a eu l'occasion d'examiner
l'arret Wroth v. Tyler, pr6cit6, de m8me que la
jurisprudence ant6rieure et, aprbs en 6tre venue A
la conclusion qu'une ordonnance d'ex6cution int6-
grale n'6tait pas appropri6e, elle a statu6 que
l'adjudication de dommages-inthrits au lieu d'une
ordonnance d'ex6cution int6grale devait tenir
compte de la conduite des parties, particulibrement
dans un cas de retard excessif oil la d6termination
de la date aux fins du calcul des dommages-int6-
rats est cruciale. Voir Kaunas v. Smyth et al.4 9

Il est en principe evident que la seule introduc-
tion de proc6dures judiciaires visant l'ex6cution
int6grale du contrat en sus ou au lieu des domma-
ges-int6r8ts ne peut couvrir le demandeur et emp6-

47 [1977] 4 W.W.R. 18.
48 [1977] 2 N.Z.L.R. 71.
49(1976) 75 D.L.R. (3d) 368.
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court from taking into account the accumulation
of losses which the plaintiff by acting with reason-
able promptness in processing his claim could have
avoided. Similarly, the bare institution of judicial
process in circumstances where a reasonable
response by the injured plaintiff would include
mitigative replacement of property, will not entitle
the plaintiff to the relief which would be achieved
by such replacement purchase and prompt pros-
ecution of the claim. Before a plaintiff can rely on
a claim to specific performance so as to insulate
himself from the consequences of failing to pro-
cure alternate property in mitigation of his losses,
some fair, real, and substantial justification for his
claim to performance must be found. Otherwise its
effect will be to cast upon the defendant all the
risk of aggravated loss by reason of delay in bring-
ing the issue to trial. The appellant in this case
contends that it ought to be allowed to rely on its
claim for specific performance and the injunction
issued in support of it, and thus recover avoidable
losses. After serious consideration, I have conclud-
ed that this argument must fail.

It is, of course, an eminently reasonable position
to take if, as Lord Reid suggests in White and
Carter (Councils) Ltd. v. McGregor so, in the case
of anticipatory breach, there is a substantial and
legitimate interest in looking to performance of a
contractual obligation. So a plaintiff who has
agreed to purchase a particular piece of real
estate, or a block of shares which represent control
of a company, or has entered into performance of
his own obligations and where to discontinue
performance might aggravate his losses, might
well have sustained the position that the issuance
of a writ for specific performance would hold in
abeyance the obligation to avoid or reduce losses
by acquisition of replacement property. Yet, even
in these cases, the action for performance must be
instituted and carried on with due diligence. This
is but another application of the ordinary rule of
mitigation which insists that the injured party act
reasonably in all of the circumstances. Where
those circumstances reveal a substantial and legiti-

s [1962] A.C. 413.

cher la Cour de tenir compte de l'accumulation des
pertes qu'il aurait pu 6viter en proc6dant avec une
diligence raisonnable. De mime, la simple intro-
duction de proc6dures judiciaires, quand le deman-
deur aurait dO aussi acheter des biens de remplace-
ment en vue de limiter le pr6judice, ne donne pas A
ce dernier droit au m~me redressement que celui
qu'il aurait obtenu en achetant des biens de rem-
placement et en faisant preuve de diligence A
instituer son action. Pour qu'un demandeur puisse
invoquer une action en ex6cution int6grale pour
justifier son omission d'acheter des biens de rem-
placement pour limiter le pr6judice, son action en
ex6cution int6grale doit 8tre fond6e sur des motifs
6quitables, r6els et importants. Sinon, le d6fendeur
se trouve A supporter seul les risques d'une aug-
mentation des pertes dues au retard dans l'institu-
tion du procks. En l'esp6ce, I'appelante soutient
qu'on devrait lui reconnaitre le droit d'invoquer
son action en ex6cution int6grale et l'injonction
d6cerne A cet 6gard de fagon A lui permettre de
recouvrer des pertes in~vitables. Aprds mtre
r6flexion, je suis d'avis que cet argument n'est pas
fond6.

Cet argument serait trbs raisonnable si, pour
reprendre l'exemple de lord Reid dans White and
Carter (Councils) Ltd. v. McGregor 50, une affaire
d'intention arrit6e de ne pas ex6cuter un engage-
ment, un int6r~t important et 16gitime justiflait
1'ex6cution int6grale de l'obligation. Prenons l'hy-
poth6se d'un demandeur qui aurait convenu
d'acheter un immeuble, ou une tranche d'actions
lui donnant le contrble d'une compagnie, ou qui
aurait entrepris l'ex6cution de ses propres obliga-
tions et risquerait d'aggraver le pr6judice s'il arr8-
tait ladite ex6cution. Un tel demandeur pourrait
faire valoir qu'une ordonnance d'ex6cution int6-
grale de l'engagement suspend l'obligation d'6viter
et de limiter le pr6judice par I'achat d'un bien de
remplacement. Mais mime dans de tels cas, I'ac-
tion en ex6cution int6grale doit 6tre intent6e et
poursuivie avec une diligence raisonnable. II s'agit
ici de l'application de la r~gle en matiare de limita-
tion du pr6judice, selon laquelle la partie 16sbe doit
agir raisonnablement dans les circonstances. Le

50 [1962] A.C. 413.
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mate interest in seeking performance as opposed to
damages, then a plaintiff will be able to justify his
inaction and on failing in his plea for specific
performance might then recover losses which in
other circumstances might be classified as avoid-
able and thus unrecoverable; but such is not the
case here.

All such principles lead back to the law enun-
ciated in British Westinghouse Electric and
Manufacturing Company, Limited v. Under-
ground Electric Railways Company of London,
Limited, supra, and in fact are merely instances of
the application of the principles set out therein to
unusual circumstances or unusual combinations of
conditions surrounding the parties after the
breach.

Counsel for the appellant, Baud, faced with the
argument that Baud's failure to mitigate its losses
by the purchase of shares on the open market has
exposed Brook to unreasonable claims for compen-
sation for losses consequent upon Brook's failure to
return the Asamera shares, asserted in this Court
the proposition that mitigation in such circum-
stances would be unreasonable in that it would
require the purchase of 125,000 Asamera shares
by an investment by Baud in its adversary in these
proceedings at the very time when Baud was
asserting that Asamera was dominated and con-
trolled by Brook. The answer to this proposition is
simply that the appellant cannot have it both ways.
On the one hand, it seeks recovery of certain
shares which it alleges have been and are of sub-
stantial value to it. Yet it argues that it cannot
reasonably have been expected to purchase
replacement shares identical in all regards. If it is
correct and sincere in its submission regarding the
importance and inherent value of the shares, it
ought to have instructed its brokers to acquire
replacement shares within a reasonable time after
the breach of contract. There is no suggestion that
the appellant would not have been able to do so at
that time.

Apparently at some stage in this transaction the
Securities Exchange Commission of the United
States limited or prohibited the sale of these and

seul cas oa un demandeur peut justifier son inac-
tion est celui oi l'action en ex6cution int6grale, par
opposition A une action en dommages-int6r~ts, est
fond6e sur un inthret important et 16gitime; dans
ce cas, s'il n'obtient pas l'ex6cution int6grale, il
peut obtenir des dommages-int6rats pour des
pertes qui, en d'autres circonstances, auraient pu
6tre 6vit6es et pour lesquelles il n'aurait donc pas
pu se faire indemniser. Ce n'est pas le cas en
l'esp~ce.

Ces principes sont fond6s sur l'arr6t British
Westinghouse Electric and Manufacturing Com-
pany, Limited v. Underground Electric Railways
Company of London, Limited, pr&it, et ne sont
en fait que des exemples d'application des princi-
pes contenus dans cet arrit A des circonstances, ou
A des combinaisons de circonstances, plut6t inhabi-
tuelles dans lesquelles les parties peuvent se trou-
ver aprbs la rupture du contrat.

En r6ponse A l'argument selon lequel le fait que
Baud n'ait pas tent6 de limiter le pr6judice en
achetant des actions sur le march6 libre exposait
Brook A des r6clamations de dommages-intrats
excessifs pour son refus de rendre les actions
d'Asamera, l'avocat de Baud soutient que l'appli-
cation des principes de limitation du prejudice est
d6raisonnable en l'esp&e car l'investissement de
Baud en achetant 125,000 actions d'Asamera
aurait 6t6 A l'avantage de son adversaire en l'es-
p6ce, alors qu'Asamera 6tait, aux dires de Baud,
dirig6e et contr6l~e par Brook. Ma r6ponse A cet
argument est que l'appelante ne peut pas tout
avoir A la fois. D'une part, elle demande qu'on lui
rende des actions qui, selon elle, ont eu et ont
encore beaucoup de valeur A ses yeux. D'autre
part, elle pr6tend qu'il n'est pas raisonnable de dire
qu'elle aurait dd acheter des actions de remplace-
ment, identiques en tous points. Si elle croyait
r6ellement A la valeur des actions, elle aurait di
demander A ses courtiers d'acheter des actions de
remplacement dans un d6lai raisonnable aprds la
rupture du contrat. Rien n'indique que l'appelante
n'aurait pas pu le faire.

Il semble qu'A un stade de cette operation, la
Commission am6ricaine des valeurs mobilibres ait
restreint ou interdit la vente de ces actions et
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perhaps other Asamera holdings of the parties. By
1959 and 1960 when Brook sold the shares in
question or a like number there appeared to be no
prohibition either by S.E.C. order or regulation
and so that element may be disregarded in the
damage assessment process.

It was argued by counsel for Brook that failure
by Baud to bring its claim for damages arising
from the non-return of the Asamera shares before
a trial court with promptness exposed Brook
improperly to a magnified claim for damages. It is
said by Baud on the other hand that by reason of
the geographical spread of the adversaries, their
witnesses and advisors, ranging as it did from
Indonesia to New York, the Netherlands and Cal-
gary, the staging of the legal proceedings including
the examination for discovery was difficult and
prolonged and this is no doubt true. For example,
in May 1968 Brook revealed during examination
for discovery that the sale of 125,000 shares had
been carried out by Brook even before the date of
expiry of the initial term of his option to purchase.
He did not, however, at that time, know the pre-
cise dates and prices of the sale or sales and
despite an undertaking to do so these were not
communicated to Baud until April 1970 when
Brook gave testimony at trial to the effect that
these sales took place in December of 1957 and
January-February 1958. Furthermore, as already
observed, Brook asked Baud some time in the
interval between the institution of action in 1961
and 1966 not to press the pending court actions.
As we have seen, even the trial itself went with
interruptions from June 1969 to December 1970
and judgment was ultimately entered in May
1972. The learned trial judge gave his reasons for
judgment in April 1971 but by reason of issues
thereupon brought to the attention of the Court
further submissions were made by counsel and
additional reasons were issued in May 1972. What
then in all these circumstances is a 'reasonable'
period of time within which to litigate these
claims? Fortunately, the outcome of these pro-
ceedings does not depend directly on the determi-
nation of what in all these circumstances was a
reasonable time within which to litigate these
claims. The damages as already concluded are not

peut-8tre d'autres valeurs d'Asamera d6tenues par
les parties. Mais lorsqu'en 1959 et 1960 Brook a
vendu les actions en question (ou le mime
nombre), aucune ordonnance ni aucun r~glement
de ladite Commission ne l'interdisait; nous n'avons
donc pas A tenir compte de cet 616ment aux fins du
calcul des dommages-int6rits.

L'avocat de Brook soutient que le manque de
diligence de Baud dans la poursuite de son action
en dommages-intbr~ts aprds le refus de Brook de
lui rendre les actions d'Asamera exposait injuste-
ment ce dernier A des r6clamations excessives.
Baud pr6tend en revanche que la distance s6parant
les parties, leurs t6moins et leurs conseillers, de
l'Indon6sie A New York en passant par la Hol-
lande et Calgary, explique la lenteur des proc6du-
res et de l'interrogatoire pr6alable. C'est sans
doute vrai. Par exemple, en mai 1968, Brook a
rv616, A l'interrogatoire pr~alable, qu'il avait
vendu 125,000 actions avant la date initiale d'expi-
ration de son option d'achat. Il ne connaissait
cependant pas, A cette 6poque, les dates et les prix
de vente pr6cis et, malgr6 les engagements pris, ces
renseignements n'ont 6t6 communiqu6s A Baud
qu'en avril 1970, au cours du t6moignage de Brook
qui a alors d6clar6 que les ventes avaient eu lieu en
d6cembre 1957 et en janvier et f6vrier 1958. En
outre, comme on l'a d6jA not6, Brook avait
demand6 A Baud, entre l'institution de I'action en
1961 et 1966, de ne pas poursuivre l'affaire.
Comme nous l'avons vu, m8me le procks (de juin
1969 A d6cembre 1970) a connu des interruptions
et le jugement final date de mai 1972. Le savant
juge de premiere instance avait rendu jugement en
avril 1971, mais il restait des questions en litige.
Les avocats ont donc pr6sent6 de nouveaux m6moi-
res et des motifs suppl6mentaires ont &6t expos6s
en mai 1972. Dans ces circonstances, quelle
pbriode peut-on considbrer araisonnable, pour la
poursuite de f'action? Fort heureusement, la solu-
tion du pr6sent litige ne d6pend pas directement de
savoir quelle aurait pu 8tre cette p6riode raisonna-
ble pour obtenir un jugement. Comme je l'ai dejA
dit, les dommages-int6r~ts ne doivent pas 8tre 6va-
lubs en fonction de la cote maximale des actions
entre la date de la rupture du contrat et la date du
procks. L'obligation en droit de I'appelante de
limiter le prijudice ne d6pend pas de la date du
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to be assessed on the basis of the highest price of
the shares between breach and trial. The mitiga-
tion required of the appellant in law is not depend-
ent on the date of judgment. Litigation may be an
alternate procedure leading to the crystallization
of losses in circumstances where actual replace-
ment of the property would be unreasonable. In
this proceeding, the damage due to delay was
suffered by the appellant which thereby has
deprived itself of the use of its money. In any case
the damage assessment technique is derived from
substantive law and not procedural law and the
result should be consistent and not subject to the
vagaries of litigation delays.

Having regard to the complex issues raised in all
three actions (and the period devoted to this litiga-
tion must take into account more than the simple
action for the recovery of shares loaned to Brook)
and taking into account the other circumstances
mentioned it would be unreasonable to hold the
appellant to any timetable which contemplated the
trial of these many issues prior to the end of 1966
or early in 1967. If litigation may represent an
alternative to the investment by a plaintiff of
substantial funds to avoid the accumulation of
losses, the courts cannot apply in the computation
of damages a principle recognizing some relevance
of the fluctuating value of the res of the contract
between breach and trial and not at the same time
maintain a strict surveillance on the assiduity of a
plaintiff in bringing his claim to judgment.

The price of these shares on the Toronto Stock
Exchange was the subject of much testimony and
before this Court Baud, without any objection
from counsel for Brook, reduced such evidence to a
series of graphs which records prices and volumes
of trade on the Exchange during each year from
1955 to 1977. When Brook pleaded (on July 6,
1967) (a) his right to refuse return of the shares,
and (b) the previous sale of shares by Brook, the
shares were trading from $4.30 to $4.35 per share.
The volume of trading was very low. By the end of
1967 the price had climbed to $7.25 but the
volume of trading remained low. Unfortunately
there is no evidence of the depth or strength of the
market but it is reasonable to conclude from the
small volume of trade over a lengthy period of

jugement. L'introduction d'une proc6dure judi-
ciaire est une fagon d'6tablir les pertes lorsqu'il
n'est pas raisonnable d'exiger I'achat d'un bien de
remplacement. En l'esp6ce, I'appelante est respon-
sable des pertes r6sultant de son manque de dili-
gence et elle s'est donc elle-mame priv6e de l'utili-
sation de son argent. Quoi qu'il en soit, la m6thode
d'6valuation du pr6judice est une question de fond
et non de proc6dure et le r6sultat doit 8tre cons-
tant, ind6pendamment des albas d'une poursuite en
justice.

Compte tenu de la complexit6 des questions
soulev6es dans les trois actions (il ne faut pas
consid6rer seulement la dur6e de f'action en resti-
tution des actions pr8t6es A Brook) et des circons-
tances de l'affaire, il serait dbraisonnable d'as-
treindre l'appelante A un calendrier pour la
poursuite de ces actions qui situerait l'instruction
avant la fin de 1966 ou le d6but de 1967. Si
l'institution d'une action peut permettre au deman-
deur d'6viter d'investir une somme consid6rable en
vue de limiter le pr6judice, les tribunaux ne peu-
vent calculer les dommages en fonction de l'impact
des fluctuations de la valeur du bien faisant l'objet
du contrat entre la date de la rupture et celle du
procks sans exiger du demandeur qu'il ait fait
preuve de diligence dans la poursuite de son action.

Le prix de ces actions A la Bourse de Toronto a
fait l'objet de nombreux t6moignages. Devant cette
Cour, Baud, sans aucune objection de l'avocat de
Brook, a r6sum6 cette preuve par une s6rie de
graphiques indiquant le prix et le volume annuel
des transactions entre 1955 et 1977. Lorsque
Brook a plaid6 (le 6 juillet 1967) a) le droit de
refuser de rendre les actions, et b) la vente des
actions, elles valaient entre $4.30 et $4.35 cha-
cune. Le volume des transactions 6tait tras faible.
Vers la fin de 1967, le prix des actions a atteint
$7.25, mais le volume des transactions 6tait encore
faible. II n'existe malheureusement aucune preuve
sur la solidit6 du march6, mais il est raisonnable de
conclure, d'aprds le faible volume des transactions
sur une p6riode aussi longue, que le march6 6tait
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time that the market was thin and probably could
not have absorbed large purchases or sustained the
quoted prices in the face of large sales. By the time
of the examination for discovery in May 1968 the
price per share had reached a range from $7.60 to
$8.20. The volume of trading had increased
markedly over the preceding year but was spora-
dic. By the end of the year the price quoted on the
Exchange was $27 in comparatively active trading.
The price of Asamera shares peaked at $46.50 in
1969 during the opening session of the trial. By the
time of the issuance of the reasons for judgment in
April 1971 as mentioned above, the price had
declined to $22 per share and when final issues
were disposed of and formal judgment entered in
May 1972, the price of Asamera shares on the
Stock Exchange was about $21.

The Courts below determined from different
approaches that the critical date for assessment of
damages was the date of the breach of the contract
to return the shares on December 31, 1960. The
price was then 29 cents on the open market. Each
Court observed as well that the parties had agreed
that the purchase price (if the option be exercised)
on that date was $2 and accordingly damages
could not be assessed at less. Furthermore, the
evidence indicated that Brook on the sale of a like
number of shares in 1957 and 1958 had realized
prices ranging from $1.50 to $1.80 so that an
award based on the market price on the date of
breach would allow Brook to profit from his
wrongdoing. It would appear from the judgments
in the Courts below that Brook's enrichment
through his breach of contract played an impor-
tant role in the assessment of damages. According-
ly damages were assessed at $2 per share or $250,-
000 in gross.

It seems to me that the motives or unjust enrich-
ment of the defendant on breach are generally of
no concern in the assessment of contractual dam-
ages. Vide Treitel, The Law of Contract, (4th ed.,
1975), at p. 618:

m6diocre et n'aurait probablement pas 6t6 capable
d'absorber des achats massifs ou de maintenir le
prix cot6 en cas de ventes massives. A l'6poque de
l'interrogatoire pr6alable, en mai 1968, les actions
avaient atteint une valeur de $7.60 A $8.20 cha-
cune. Les transactions avaient consid6rablement
augment6 l'ann6e pr6c6dente, mais restaient spora-
diques. A la fin de l'ann6e, le prix cot6 A la Bourse
6tait de $27 et, en comparaison, le march6 6tait
anim6. Les actions d'Asamera ont atteint un prix
maximum de $46.50 l'unit6 en 1969, 6poque du
d6but du procks. En avril 1971, date du d6p6t des
motifs de jugement, le prix des actions 6tait des-
cendu A $22 l'unit6 et, en mai 1972, 6poque A
laquelle les questions suppl6mentaires furent tran-
ch6es et le jugement formel enregistr6, les actions
d'Asamera 6taient cot6es approximativement $21
en Bourse.

Les tribunaux d'instance infbrieure ont conclu,
en suivant des m6thodes diff6rentes, que la date
pertinente aux fins de 1'6valuation des dommages
6tait celle de la rupture du contrat pr6voyant la
restitution des actions, en l'occurrence le 31
d6cembre 1960. Les actions valaient alors 29 cents
sur le march6 libre. Les mimes tribunaux ont
6galement fait remarquer que les parties avaient
convenu que le prix d'achat A cette date serait de
$2 (si l'option d'achat 6tait exerc6e) et que les
dommages ne pouvaient donc 8tre 6valu6s A moins.
La preuve r6v6lait en outre qu'en vendant le m~me
nombre d'actions en 1957 et 1958, Brook avait
obtenu de $1.50 A $1.80 l'action. Des dommages
fond6s sur le prix du march6 A la date de la
rupture du contrat permettraient A Brook de tirer
profit de son acte ill6gal. Les jugements des tribu-
naux d'instance infbrieure donnent A penser que
cet enrichissement de Brook moyennant la rupture
du contrat a jou6 un r6le important dans 1'6valua-
tion des dommages. En cons6quence, les domma-
ges ont 6t fix6s A $2 l'action, soit une somme
globale de $250,000.

Il me semble que les motifs du d6fendeur ou son
enrichissement injuste par la rupture ne doivent
normalement pas entrer en ligne de compte dans
I'6valuation des dommages. Voir Treitel, The Law
of Contract, (4, 6d., 1975), A la p. 618:
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In general, damages are based on loss to the plaintiff
and not on gain to the defendant. They are not, in other
words, based on any profit which the defendant may
have made out of the breach.

An appellate tribunal in such an appeal as this is
in an invidious position. The record at trial is
deficient. In the result precise evidence as to
market conditions, credit facilities, rates of inter-
est, borrowing power of the appellant, effect on
market price of mitigative action by it, the time
reasonably required to acquire by purchase such a
volume of shares on the open market, and other
evidence relevant to the assessment of damages is
not before this Court. On the other hand the
transaction occurred 20 years ago, and the trial
which was extensive and no doubt expensive, was
completed 7 years ago. To direct a re-assessment
of the damages would be time consuming, difficult
to carry out after such a lapse of time, and expen-
sive for the parties. Faced with these unsatisfacto-
ry alternatives, an appellate court must discern if
at all possible from the record the elements neces-
sary to permit the completion of the assessment
process.

We therefore approach the matter of the proper
appraisal of the damages assessable in the peculiar
circumstances of this case on the following basis:
that the same principles of remoteness will apply
to the claims made whether they sound in tort or
contract subject only to special knowledge, under-
standing or relationship of the contracting parties
or to any terms express or implied of the contrac-
tual arrangement relating to damages recoverable
on breach; that Baud was under the general duty
to mitigate its losses and may not escape this duty
by relying on the 1960 injunction interminably;
that the specific duty to mitigate and to crystallize
its claim for damages within a reasonable time of
the breach of contract by bringing action seeking
appropriate remedies and to prosecute such action
with due diligence, was qualified or postponed by
Brook's request of Baud sometime prior to 1966 to
refrain from enforcing its claims; that any post-
ponement of such requirement to prosecute and to
acquire replacement shares had come to an end at
the latest on the awareness of Baud -that the

[TRADUCTION] En ragle g6n6rale, les dommages sont
fond6s sur le pr6judice caus6 au demandeur et non sur le
gain r6alis6 par le d6fendeur. Autrement dit, ils ne sont
pas calcul6s en fonction de l'avantage que le d6fendeur a
pu tirer de la rupture du contrat.

Plac6e devant une telle situation, une cour d'ap-
pel n'a pas la tiche facile. Le dossier du procks est
d6ficient. Cette Cour n'a devant elle aucune
preuve pr6cise des conditions du march6, des facili-
t6s de cr6dit, des taux d'int6rat, de la capacit6
d'emprunt de l'appelante, de l'effet de mesures
qu'elle aurait prises pour limiter le pr6judice sur
les cours du march6, de la p6riode de temps raison-
nable pour acheter un tel volume d'actions sur le
march6 libre, et d'autres questions pertinentes aux
fins de l'6valuation des dommages. En revanche,
l'op6ration remonte A vingt ans et ce procks, long
et sans nul doute onbreux, est termin6 depuis sept
ans. Ordonner une nouvelle 6valuation des dom-
mages entrainerait d'autres retards, comporterait
de nombreuses difficult6s aprbs aussi longtemps et
serait onbreux pour les parties. Devant un choix
aussi peu satisfaisant, une cour d'appel doit, si la
chose est possible, trouver dans le dossier soumis
les 616ments n6cessaires A l'6valuation d6finitive
des dommages-inthrits.

Il convient donc d'aborder comme suit la ques-
tion de l'6valuation des dommages exigibles dans
les circonstances particulibres de cette affaire: les
principes relatifs au caractbre pr6visible s'appli-
quent 6galement que la r6clamation soit fond6e sur
la responsabilit6 d6lictuelle ou contractuelle, sous
r6serve cependant des connaissances, ententes ou
relations particulibres entre les parties contractan-
tes ou de toute disposition expresse ou implicite
dans le contrat au sujet des dommages recouvra-
bles en cas d'inex6cution; Baud avait l'obligation
g6nbrale de limiter le pr6judice et ne peut s'en
d6gager en invoquant ind6finiment l'injonction de
1960; l'obligation sp6cifique de Baud de limiter le
pr6judice et d'6tablir sa demande de dommages-
int6rits en intentant l'action appropri6e dans un
d6lai raisonnable aprbs la rupture et en proc6dant
avec diligence a 6t6 repouss6e dans le temps parce
que Brook lui avait demand6, avant 1966, de ne
pas poursuivre l'affaire; Baud aurait dit corriger
son manque de diligence A poursuivre son action et
A acheter des actions de remplacement d~s qu'elle
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defaulting party was not only in breach of the duty
to return the shares but had disposed of shares at
least equal in number to those loaned by Baud;
that any postponement of the duty to acquire
replacement shares which may have been due to
the sharp reduction in the value of the shares
which occurred during the loan, was ended with
the revival in values on the public market at least
by the end of 1966; that a plaintiff in the position
of Baud may not successfully assert throughout
the years of litigation a right to specific perform-
ance of the contract to redeliver the subject-matter
of the contract and at the same time seek to avoid
or reduce his losses on the grounds that to do so by
buying replacement shares would involve him in
investing his funds in the shares of a company
managed or dominated by his adversary, Brook;
that having regard to the nature of a common
share neither the terms of the injunction or the
loan contract, nor the action by Brook in disposing
of shares in number equal to those loaned, have
any effect on the characterization of the rights of
Baud or the obligation of Brook throughout this
long and tortuous transaction; that damages are an
adequate remedy and that a court in these complex
and particular circumstances will not invoke the
extraordinary remedies of equity.

The application of these principles and determi-
nations to the particular circumstances in this case
requires in my respectful view a determination of
the damages payable by Brook on the assumption
that Baud ought to have crystallized these dam-
ages by the acquisition of replacement shares so as
to minimize the avoidable losses flowing from the
deprivation by Brook of Baud's opportunity to
market the 125,000 shares. Such share purchases
should have taken place within a reasonable time
after the date of breach. Having regard to all the
above-noted special circumstances, the time for
purchase in my opinion was the fall of 1966 when
Baud was by its own admission free from any
agreed restraint not to press its claims against
Brook. It would be unreasonable to impose on
Baud the burden of going into the market and
acquiring replacement shares at a time when the
litigation of its claims was in a dormant state at
Brook's request. Furthermore Baud acknowledged
that by the fall of 1966 the fortunes of Asamera

a appris que la partie contrevenante refusait non
seulement de lui rendre les actions mais en avait
vendu un nombre identique; le retard apport6 par
Baud A l'achat d'actions de remplacement justif6
par la baisse importante de la valeur des actions A
l'6poque du prit ne tient plus apr6s la fin de 1966,
les actions ayant d6s lors repris de la valeur; un
demandeur dans la situation de Baud ne peut
pendant toutes ces ann6es A la fois pr6tendre avoir
droit A l'ex6cution int6grale du contrat de restitu-
tion des biens et tenter d'6viter de limiter le pr6ju-
dice en invoquant le fait que l'achat d'actions de
remplacement l'obligerait A investir dans une com-
pagnie g6r6e ou contr6l6e par son adversaire,
Brook; compte tenu de la nature d'une action
ordinaire, ni les dispositions de l'injonction ni
celles du contrat de pr8t, ni le fait que Brook ait
vendu le mime nombre d'actions que celles pr8-
t6es, n'ont d'effet sur le caractbre des droits de
Baud ou sur les obligations de Brook aux termes
d'une operation aussi complexe; I'adjudication de
dommages-int~rets est une solution ad6quate et,
dans des circonstances aussi particulibres que com-
plexes, la Cour ne doit pas recourir aux redresse-
ments extraordinaires pr6vus en equity.

L'application de ces principes et solutions aux
circonstances particulibres de l'espice exige, A mon
avis, une 6valuation des dommages-int6r~ts paya-
bles par Brook fond6e sur la supposition que Baud
aurait dii 6tablir les dommages en achetant des
actions de remplacement de fagon A limiter les
pertes 6vitables r6sultant de l'impossibilit6 pour
Baud, du fait de Brook, de mettre les 125,000
actions sur le march6. Cet achat d'actions aurait
dii 8tre effectu6 dans un d6lai raisonnable apres la
rupture du contrat. Compte tenu de toutes les
circonstances particulibres susmentionn6es, cet
achat aurait dii, A mon avis, 6tre effectu6 A l'au-
tomne de 1966 alors que Baud, de son propre aveu,
n'6tait plus assujettie A l'entente conclue avec
Brook de ne pas poursuivre l'affaire. Il ne serait
pas raisonnable en effet de s'attendre A ce que
Baud ait achet6 des actions de remplacement alors
que les proc6dures judiciaires 6taient en veilleuse,
A la demande m6me de Brook. En outre, Baud a
reconnu qu'A l'automne de 1966, la situation
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had improved and this had begun to be reflected in
the market price of its shares. In short, the appel-
lant is not in my view entitled in law to any
compensation for the loss of opportunity to sell its
shares after that date. Thereafter its loss of this
opportunity is of its own making. The theory of
such a damage award is to provide the funds
needed to replace the shares at the time the law
required it to do so in order to avoid an accumulat-
ing claim. There should be an allowance of a
reasonable time to permit the organization of the
finances and the mechanics required for the care-
ful acquisition of 125,000 shares either by a series
of relatively small purchases or by negotiated
block purchases. This would carry the matter into
the fall of 1967. By this time the price had risen to
a range of $5 to $6. Making allowance for the
upward pressure on the market price which would
be generated by the purchase of such a large
number of shares on a relatively low volume stock,
the purchase price would surely have exceeded the
$6 price reached in mid-1967 without any market
intervention by Baud. For this factor in my best
consideration an allowance of $1 per share should
be made. Taking into account the effect of market
intervention by Baud, the median price during the
period from late 1966 to mid-1967, adjusted
accordingly, would be about $6.50, and in my
view, the damages should be awarded to Baud on
that basis; that is, the total damages for breach of
agreement to return the Asamera shares should
amount to $812,500. In weighing the magnitude of
this award one should not lose sight of the essential
fact that Brook at any time right down to trial
could, if he had remained in compliance with the
injunction of July 1960, have avoided this result or
the risk of this award by delivering from any
source 125,000 Asamera shares.

Brook has below and before this Court asserted
a claim for damages in respect of the undertaking
given by Baud upon the issuance of the interim
injunction in July 1960. This claim was dismissed
by the learned trial judge and in this dismissal the
Court of Appeal of Alberta concurred. Nothing
has been advanced in this Court to indicate error
below and I therefore would dismiss this cross-
appeal by Brook.

d'Asamera s'6tait am6lior6e, r6sultant en une aug-
mentation de la valeur marchande de ses actions.
Bref, A mon avis, I'appelante n'a aucun droit A une
indemnisation pour la perte de la possibilit6 de
vendre les actions aprds cette date. Elle est alors
devenue l'auteur du pr6judice qu'elle a subi. Le
principe sous-jacent A l'adjudication des domma-
ges-int6r&ts est d'accorder une indemnisation cor-
respondant au prix de remplacement des actions A
leur cours au moment oil la demanderesse 6tait
tenue en droit de les remplacer afin d'6viter l'ac-
croissement de sa r6clamation. On doit laisser A la
demanderesse un dblai raisonnable pour proc6der
de fagon ordonn6e au financement et A l'acquisi-
tion des 125,000 actions d'Asamera, soit par de
petits achats soit en bloc. Ceci nous mane A l'au-
tomne de 1967. A ce moment-lIA, la valeur des
actions 6tait de $5 A $6. Compte tenu de la
tendance A la hausse qu'aurait entrain6e l'achat
d'un aussi grand nombre d'actions dans un march6
restreint, le prix des actions aurait certainement
d6pass6 les $6 l'unit6 atteints vers la mi-1967, sans
que Baud intervienne sur le march6. Tout bien
pes6, j'ajouterais un dollar A la valeur des actions A
cette date. Prenant en consid6ration l'effet d'une
intervention de Baud sur le march6, la valeur
moyenne des actions entre la fin de l'ann6e 1966 et
le milieu de l'ann6e 1967 serait d'environ $6.50 et,
A mon avis, c'est ce chiffre qui doit fonder les
dommages-int6rats dus A Baud; en cons6quence, le
montant total des dommages-int6r8ts dus pour la
non-restitution des actions d'Asamera est de
$812,500. Devant ce chiffre important, il ne faut
pas oublier que jusqu'au procks, Brook aurait pu,
s'il avait respect6 l'injonction prononc6e en juillet
1960, 6viter le risque et les effets d'une telle
d6cision en proc6dant A la remise de 125,000
actions d'Asamera, sans 6gard A leur provenance.

Tant devant les tribunaux d'instance inf6rieure
que devant cette Cour, Brook a fait valoir une
r6clamation en dommages-int6r8ts relativement A
l'engagement pris par Baud lors de la dblivrance
de l'injonction interlocutoire de juillet 1960. Le
savant juge de premiere instance a rejet6 cette
demande et la Cour d'appel de l'Alberta a con-
firm6 son jugement. Rien d'all6gu6 devant cette
Cour ne d6montre que les tribunaux d'instance
infbrieure ont commis une erreur. Je conclus donc
au rejet de l'appel incident de Brook.
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I would therefore allow the appeal, and vary the
judgment below by awarding damages payable by
Brook to Baud in the amount of $812,500 together
with costs to Baud throughout.

Judgment accordingly.

Solicitors for Baud Corporation, N.V. and Sea
Oil & General Corporation: Fenerty, McGillivray,
Robertson, Prowse, Brennan, Fraser, Bell &
Hatch, Calgary.

Solicitors for Asamera Oil Corporation Ltd.
and Thomas L. Brook: MacKimmie, Matthews,
Calgary.

Je suis donc d'avis d'accueillir le pourvoi et de
modifier le jugement port6 en appel en condam-
nant Brook A payer $812,500 A Baud A titre de
dommages-intbr&ts, avec d6pens en faveur de Baud
dans toutes les cours.

Jugement en consiquence.

Procureurs de Baud Corporation, N.V. et Sea
Oil & General Corporation: Fenerty, McGillivray,
Robertson, Prowse, Brennan, Fraser, Bell &
Hatch, Calgary.

Procureurs de Asamera Oil Corporation Ltd. et
Thomas L. Brook: MacKimmie, Matthews, Cal-
gary.
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Baud Corporation, N.V. (Plaintiff)
Appellant;

and

Thomas L. Brook (Defendant) Respondent.

1979: January 24; 1979: February 6.

Present: Laskin C.J. and Martland, Pigeon, Dickson,
Estey and Pratte JJ.

MOTION TO VARY JUDGMENT

Judgments and Orders - Judgment of Supreme
Court of Canada increasing damages awarded at trial
- Computation of interest - Discretion to vary -
Supreme Court Act, R.S.C. 1970, c. S-19, s. 52; 1974-
75-76, c. 18, s. 7 - Interest Act, R.S.C. 1970, c. 1-18,
s. 14 - Supreme Court Rules, r. 61.

Prince Albert Pulp Co. Ltd. et al. v. Foundation Co.
of Canada, Ltd., [1977] 1 S.C.R. 200; Workmen's
Compensation Board et al. v. Greer, [1975] 1 S.C.R.
359, distinguished.

APPLICATION to vary the judgment of this
Court', given on October 3, 1978, increasing the
award of damages to the appellant to $812,500.
Judgment varied to provide for interest at the rate
of five per cent per annum on the sum of $250,000,
awarded at trial, from April 22, 1971, to October
3, 1978, and thereafter at the same rate on the
award of $812,500.

P. B. C. Pepper, Q.C., for the plaintiff,
appellant.

B. A. Crane, Q.C., for the defendant, respond-
ent.

The judgment of the Court was delivered by

ESTEY J.-Subsequent to the issuance of rea-
sons for judgment by this Court in these proceed-
ings on October 3, 1978, the parties to the appeal
were unable to settle the terms of the judgment,
the outstanding difference arising between them

'[19791 1 S.C.R. 633.

Baud Corporation, N.V. (Demanderesse)
Appelante;

et

Thomas L. Brook (Difendeur) Intimi.

1979: 24 janvier; 1979: 6 f6vrier.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Pigeon, Dickson, Estey et Pratte.

REQUETE EN MODIFICATION DE JUGEMENT

Jugements et ordonnances - Arrit de la Cour
suprime du Canada augmentant le montant des dom-
mages-intirits accordi en premidre instance - Calcul
de l'intirit - Pouvoir discritionnaire de modifier un
jugement - Loi sur la Cour suprime, S.R.C. 1970,
chap. S-19, art. 52; 1974-75-76, chap. 18, art. 7 - Loi
sur l'intirit, S.R.C. 1970, chap. 1-18, art. 14 - Rigle
61 de la Cour suprime.

Jurisprudence: distinction faite avec les arrats Prince
Albert Pulp Co. Ltd. et autre c. Foundation Co. of
Canada, Ltd., [1977] 1 R.C.S. 200 et Workmen's Com-
pensation Board et autre c. Greer, [1975] 1 R.C.S. 359.

REQURTE en modification d'un arrAt de cette
Cour' rendu le 3 octobre 1978 et augmentant le
montant des dommages-intbr&ts A $812,500. Arrat
modifi6 afin d'accorder un intbrat au taux annuel
de cinq pour cent sur la somme de $250,000,
accord6e en premibre instance, A compter du 22
avril 1971 jusqu'au 3 octobre 1978 et, A compter
de cette derniare date, un int6rit au m8me taux
sur la somme de $812,500.

P. B. C. Pepper, c.r., pour la demanderesse,
appelante.

B. A. Crane, c.r., pour le d6fendeur, intim6.

Le jugement de la Cour a 6t rendu par

LE JUGE ESTEY-Le 3 octobre 1978, cette Cour
a rendu ses motifs de jugement dans ce litige, mais
les parties n'ont pas r6ussi A s'entendre sur le
dispositif du jugement relatif aux int6rets payables
A l'appelante Baud qui a eu gain de cause. Les

'[197911 R.C.S. 633.
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relating to the interest entitlement, if any, of the
successful appellant, Baud. The significant dates in
these proceedings are as follows:

July 1960: Institution of the first proceedings.

April 22, 1971: Date of judgment at trial grant-
ing damages to appellant in the amount of
$250,000.

December 28, 1973: Dismissal of appeal by the
Court of Appeal of Alberta.

October 3, 1978: Delivery of reasons of the
Supreme Court of Canada increasing the dam-
ages awarded to $812,500.

The appellant moved in this Court under Rule
61(b)
to re-hear this appeal (that is proceeding #87405 only)
but only for the purpose of considering and varying the
formal judgment of the Court pronounced October 3,
1978 which remains unsettled and unentered, on the
grounds that doubt has arisen . . . as to the amount of
the judgment upon which interest should run from April
22, 1971.

As counsel for the respondent, Thomas L. Brook
(the only respondent concerned with this aspect of
the matter) agreed on the hearing of this applica-
tion that interest on the $250,000 awarded at trial
should run from April 22, 1971, the only issue left
to be disposed of in this Court was whether inter-
est should run on the balance of the judgment, that
is to say $562,500, from April 22, 1971.

This application brings into question the inter-
pretation and application of s. 52 of the Supreme
Court Act being R.S.C. 1970, c. S-19, s. 52;
1974-75-76, c. 18, s. 7; and s. 14 of the Interest
Act of Canada being R.S.C. 1970, c. 1-18, s. 14,
which are as follows:
SUPREME COURT ACT

Interest
52. Unless otherwise ordered by the Court, a judg-

ment of the Court bears interest at the rate and from the
date applicable to the judgment in the same matter of
the court of original jurisdiction or at the rate and from
the date that would have been applicable to that judg-
ment if it had included a money award.

Prior to the amendment of s. 52 of the Supreme
Court Act in 1976, the section read:

dates A retenir en l'esp~ce sont les suivantes:

Juillet 1960: Institution des premieres proc6dures.

22 avril 1971: Jugement du tribunal de premiere
instance accordant $250,000 de dommages-int6-
rats A l'appelante.

28 d6cembre 1973: Rejet de l'appel par la Cour
d'appel de l'Alberta.

3 octobre 1978: Jugement de la Cour supreme du
Canada augmentant le montant des dommages-
int6r~ts A $812,500.

Invoquant la r6gle 61b), I'appelante demande A
cette Cour
[TRADUCTION] d'entendre de nouveau le pourvoi
(c.-i-d. la proc6dure #87405 seulement) A la seule fin
d'examiner et de modifier la minute du jugement de la
Cour rendu le 3 octobre 1978, dont le libell6 n'a pas
encore t 6tabli et qui n'a en cons6quence pu 8tre
enregistr6, car un doute a surgi ... quant au montant
sur lequel doivent 6tre calcul6s les int6rits depuis le 22
avril 1971.

L'avocat de l'intim6 Thomas L. Brook (le seul
intim6 vis6 en l'esp6ce) a convenu lors de l'audition
de cette requite que le montant de $250,000
accord6 en premiere instance porte int6ret depuis
le 22 avril 1971. Il reste uniquement A d6terminer
si l'int6rt court 6galement depuis la mime date
sur le reste des dommages-intbrats accord6s, soit
$562,500.

Cette requite soul6ve une question d'interpr6ta-
tion et d'application de l'art. 52 de la Loi sur la
Cour suprime, S.R.C. 1970, chap. S-19, art. 52;
1974-75-76, chap. 18, art. 7; et de l'art. 14 de la
Loi sur I'intirit du Canada, S.R.C. 1970, chap.
1-18; voici le texte de ces dispositions:
LOI SUR LA COUR SUPREME

Int6rit
52. Sauf ordonnance contraire de la Cour, un juge-

ment de la Cour porte int6r6t au taux et A compter de la
date applicables au jugement rendu dans la mime
affaire par la cour de premibre instance, ou au taux et A
compter de la date qui lui auraient 6t6 applicables s'il
avait accord6 une somme d'argent.

Avant la modification de l'art. 52 de la Loi sur la
Cour suprime en 1976, cet article disposait:

[1979] 1 S.C.R.678
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52. If, on appeal against any judgment, the Court
affirms such judgment, interest shall be allowed by the
Court for such time as execution has been delayed by
the appeal.
INTEREST ACT

14. Unless it is otherwise ordered by the court, such
interest shall be calculated from the time of the render-
ing of the verdict or of the giving of the judgment, as the
case may be, notwithstanding that the entry of judgment
upon the verdict or upon the giving of the judgment has
been suspended by any proceedings either in the same
court or in appeal.

Section 13 of the Interest Act provides that:

Every judgment debt shall bear interest at the rate of
five per cent per annum until it is satisfied.

No specific provision was made in the judgment at
trial for interest.

Were it not for the preface in s. 52 "unless it is
otherwise ordered by the Court", the statute would
operate so as to cause interest to accumulate from
the date of judgment at trial. In its present form,
however, the statute gives to this Court a discre-
tion to vary the entitlement to interest and thus the
question before this Court is whether or not this
discretion should be exercised in the circumstances
of this appeal so as to limit the interest which
would otherwise accumulate.

In the reasons for judgment given on the disposi-
tion of the appeals, to this Court, repeated refer-
ences were made to the difficulties which flowed
by reason of the failure of the appellant Baud to
prosecute its appeal assiduously. Recognition was
given at the same time to the fact that the
respondent Brook and the appellant/respondent
Asamera Oil Corporation Ltd. were contributors
to many of the delays. On this application, how-
ever, we are dealing only with one of three writs
issued by the parties, and in that action, Baud was
the plaintiff/appellant throughout and Brook was
the defendant/respondent throughout. Whatever
contribution Asamera and Brook might have made
to the lengthy delays encountered in the 18 years
when these actions were before the Courts, the
applicant Baud in this action had the paramount
right of control over the proceedings and their
conduct in the Courts. Much of the delay therefore

52. Si, A la suite d'un appel d'un jugement, la Cour
confirme ce jugement, elle accorde l'int6ret pour le
temps pendant lequel l'ex6cution a 6t6 retard6e en raison
de l'appel.
LOI SUR L'INTERET

14. Sauf ordre contraire de la cour, cet int6ret se
calcule A partir du jour oa le verdict a 6t6 rendu ou le
jugement prononc6, selon le cas, bien que l'inscription
du jugement, A la suite du verdict ou du prononc6 du
jugement, ait 6t6 suspendue par des proc6dures exerc6es
soit devant la mime cour, soit en appel.

L'article 13 de la Loi sur l'intirit pr6voit:

Toute somme due en vertu d'un jugement porte int6-
r6t au taux de cinq pour cent par ann6e, jusqu'A ce
qu'elle soit paybe.

Le jugement de premiare instance ne contient
aucune disposition particulibre relative A l'intbret.

Sans les mots introductifs de l'art. 52 Ksauf
ordonnance contraire de la Cour*, la loi disposerait
que l'intr~t commence A s'accumuler de la date
du jugement de premiare instance. Cependant dans
sa forme actuelle, la loi confbre A cette Cour le
pouvoir de modifier le droit A l'int6ret. Il s'agit
donc de d6terminer en l'esp6ce si les circonstances
de ce pourvoi justifient 1'exercice de ce pouvoir
discr6tionnaire de fagon A limiter I'intbret qui
autrement s'accumulerait.

Dans les motifs de jugement de cette Cour qui
r6glent ces pourvois, on a fr6quemment fait allu-
sion aux difficult6s r6sultant du manque de dili-
gence de l'appelante Baud dans la poursuite de son
appel. On a reconnu en m~me temps que l'intim6
Brook et I'appelante/intim6e Asamera Oil Corpo-
ration Ltd. avaient eux-mimes contribu6 A plu-
sieurs des retards. Je souligne cependant que la
pr6sente requite ne porte que sur un seul des trois
brefs d6livr6s aux parties et, dans cette action,
Baud et Brook 6taient et sont toujours rest6s res-
pectivement demanderesse/appelante et d6fen-
deur/intim6. Quelle que soit la responsabilit6
d'Asamera et de Brook dans les longs retards
survenus au cours des dix-huit ann6es durant les-
quelles ces actions sont rest6es devant les tribu-
naux, Baud, la requ6rante en l'esp~ce, jouait un
rble pr~pond~rant sur le d6roulement des proc6du-
res devant les tribunaux. En cons6quence, la plu-
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in bringing the matter to a conclusion both before
and after the institution of this action in 1966
must be laid at the doorstep of the plaintiff/appel-
lant/applicant, Baud. As discussed in the reasons
of this Court, this litigation was unusual in its
inception and its prosecution. Unpredictable and
uncontrollable factors contributed to the magni-
tude of the ultimate recovery by Baud. As it
turned out, the procrastination by Baud during
some periods in the course of the litigation in fact
increased its ultimate recovery. For these reasons,
it appears to me that this application is one where
it would be appropriate for the exercise by the
Court of the discretion granted under s. 52 by
limiting the interest accrual between the date of
the judgment at trial and the delivery of reasons
for judgment of this Court to the sum of $250,000
as awarded by the learned trial judge and to allow
the accumulation of interest on the total award
granted in this Court from the period after Octo-
ber 3, 1978.

In disposing of this application, it would perhaps
be helpful to make two observations. By reason of
the terminology adopted by Parliament in s. 52 as
enacted in 1976, successful counsel need not
invoke Supreme Court Rule 61 if in the circum-
stances of the proceedings the automatic operation
of the statute is appropriate. Where the circum-
stances arising in a proceeding may otherwise
invite the intervention of the Court by the exercise
of its discretion under s. 52, an application as
made in these proceedings is appropriate.

In the course of argument, reference was made
to the application in Prince Albert Pulp Company
Ltd. et al. v. Foundation Company of Canada,
Ltd.2, for a re-hearing and variation of judgment,
which application was not accepted by the Regis-
trar on April 1, 1977, for the reason that the
judgment of this Court had been settled and
entered and hence Rule 61 was inapplicable. Liti-
gation thereupon ensued in the Courts of the Prov-
ince of Saskatchewan to determine questions relat-
ing to interest on the judgment, and application for

2 [1977] 1 S.C.R. 200.

part des retards apport6s au rbglement du litige,
tant avant qu'aprbs l'institution de l'action en
1966, doivent 8tre imput6s A la demanderesse/
appelante/requ6rante, Baud. Comme on l'a dis-
cut6 dans les motifs de jugement de cette Cour, ce
litige est exceptionnel tant par ses d6buts que par
son dbroulement. Des facteurs A la fois impr6visi-
bles et incontr6lables expliquent l'importance du
redressement finalement accord6 A Baud. En fait,
l'inaction de Baud durant certaines p~riodes du
litige a contribu6 A l'augmentation du redresse-
ment. Pour ces motifs, j'estime que cette requ6te
constitue un cas qui justifie l'exercice par la Cour
du pouvoir discr6tionnaire pr6vu A l'art. 52, soit de
limiter l'accumulation de l'int~r&t entre la date du
jugement de premiere instance et le prononc6 des
motifs de jugement de cette Cour A la somme de
$250,000 accord6e par le savant juge de premiere
instance et de permettre l'accumulation de l'int6r8t
sur le montant total du redressement accord& par
cette Cour A compter du 3 octobre 1978 seule-
ment.

A l'occasion de cette requete, il semble utile de
faire deux remarques. Etant donn6 les mots
employ6s par le Parlement dans la version de 1976
de l'art. 52, l'avocat de la partie gagnante n'a pas A
invoquer la rigle 61 des R~gles de la Cour
supreme si les circonstances de l'affaire permettent
l'application automatique de la Loi. Cependant,
lorsque les circonstances d'une affaire peuvent jus-
tifier l'intervention de la Cour par I'exercice du
pouvoir discr6tionnaire pr6vu A l'art. 52, une
requate comme celle pr6sent6e en l'esp6ce consti-
tue un recours appropri6.

Au cours des plaidoiries, on a mentionn6 la
requite pr6sent6e dans Prince Albert Pulp Com-
pany Ltd. et autre c. Foundation Company of
Canada, Ltd.2, en vue d'obtenir une nouvelle audi-
tion et une modification du jugement. Cette
requite a 6t6 rejet6e par le registraire le 1er avril
1977, au motif que la minute du jugement de la
Cour avait 6t6 6tablie et enregistr6e, ce qui rendait
inapplicable la r~gle 61. Un litige s'ensuivit devant
les tribunaux de la Saskatchewan pour d6terminer
l'intbrat et une requite pour autorisation d'appel

2 [1977] 1 R.C.S. 200.

680 BAUD CORPORATION, N.V. V. BROOK Estey J. [1979] 1 S.C.R.



[1979] 1 R.C.S. BAUD CORPORATION, N.y. C. BROOK Le Juge Estey 681

leave to appeal to this Court was made and was
dismissed on November 6, 1978. Those proceed-
ings are therefore quite different from the applica-
tion now brought to this Court in these
proceedings.

It may also be helpful to observe that the judg-
ment of this Court in Workmen's Compensation
Board et al. v. Greer' was given with reference to
a judgment delivered at a time prior to the 1976
enactment of s. 52 when that section was in form
as set out above.

For these reasons, I would vary the judgment of
this Court by adding thereto an award of interest
at the rate of five per cent per annum on the
amount of $250,000 to be computed from and
after the date of delivery of judgment at trial on
April 22, 1971, to October 3, 1978; and thereafter
at the rate of five per cent per annum on the sum
of $812,500. Success being divided, I do not think
that costs should be awarded in this application.

Judgment accordingly.

Solicitor for Baud Corporation, N.V. and Sea
Oil & General Corporation: P. B. C. Pepper,
Toronto.

Solicitors for Asamera Oil Corporation and
Thomas L. Brook: MacKimmie, Matthews, Cal-
gary.

[1975] 1 S.C.R. 359.

devant cette Cour fut pr6sent6e et rejet6e le 6
novembre 1978. Ces proc6dures different donc
consid6rablement de la requite pr6sent6e A cette
Cour en l'esp6ce.

11 est 6galement pertinent de souligner que le
jugement de cette Cour dans Workmen's Compen-
sation Board et autre c. Greer3 a 6t6 rendu A
l'6gard d'un jugement antbrieur A la modification
en 1976 de l'art. 52 dont le texte d'alors est cit6
ci-dessus.

Pour ces motifs, je suis d'avis de modifier le
jugement de cette Cour et d'accorder un intbr6t au
taux annuel de cinq pour cent sur la somme de
$250,000 A compter de la date du prononc6 du
jugement de premiare instance, le 22 avril 1971,
jusqu'au 3 octobre 1978, et un intbr& au taux
annuel de cinq pour cent sur la somme de $812,-
500 A compter de cette dernibre date. Le succ~s en
l'esp6ce 6tant partag6, il n'y aura aucune adjudica-
tion des d6pens de cette requite.

Jugement en consiquence.

Procureur de Baud Corporation, N.V. et Sea
Oil & General Corporation: P. B. C. Pepper,
Toronto.

Procureurs de Asamera Oil Corporation et
Thomas L. Brook: MacKimmie, Matthews, Cal-
gary.

3 [1975] 1 R.C.S. 359.
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SABRA C. MIN. EMPLOI ET IMM. Le Juge Pigeon

Hoosain and Zainnat Sabra Appellants;

and
Minister of Employment and Immigration
and Her Majesty The Queen in the right of
Canada Respondents.

1979: March 12.

Present: Pigeon, Dickson, Estey, Pratte and
McIntyre JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Immigration - Deportation order - Failure of the
Special Inquiry Officer to inform petitioners of their
right to appeal - Immigration Act, R.S.C. 1970, c.
1-12, s. 7(2) - Immigration Inquiries Regulations,
SOR/67-621, (1967) Can. Gaz., Part II, 101 (No. 24,
Dec. 27, 1967), s. 12.

APPEAL from a judgment of the Federal Court
of Appeal dismissing an application pursuant to s.
28 of the Federal Court Act thus sustaining a
deportation order made against the appellants on
December 30, 1976 by the Special Inquiry Officer.
Appeal dismissed.

Gerald Postelnik, for the appellants.

Suzanne Marcoux-Paquette, for the respond-
ents.

The judgment of the Court was delivered orally
by

PIGEON J.-It will not be necessary to hear you
Mrs. Suzanne Marcoux-Paquette.

We are all of the opinion that the Federal Court
of Appeal properly dismissed the appelants'
application for review. It was not shown that the
Special Inquiry Officer had reason to believe, from
information obtained at the inquiry or otherwise,
that the appelants might have a right of appeal to
the Immigration Appeal Board.

The appeal is dismissed.

Appeal dismissed.

Solicitors , for the appellants: Postelnik &
Postelnik, Montreal.

Solicitor for the respondents: Suzanne Mar-
coux-Paquette, Montreal.

Hoosain et Zainnat Sabra Appelants;

et

Le ministre de 'Emploi et de l'Immigration
et Sa Majest6 La Reine du chef du Canada
Intimis.

1979: 12 mars.

Pr6sents: Les juges Pigeon, Dickson, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL FIDERALE

Immigration - Ordonnance d'expulsion - Omission
de l'enquiteur spicial d'informer les requirants de leur
droit d'interjeter appel - Loi sur l'immigration, S.R.C.
1970, chap. 1-12, art. 7(2) - Rglement sur les enqud-
tes de l'immigration, DORS/67-621, (1967) Gaz. Can.,
Partie II, 101 (n" 24, 27 dic. 1967), art. 12.

POURVOI contre un arrat de la Cour d'appel
f6d6rale rejetant une demande en vertu de l'art. 28
de la Loi sur la Cour fidirale et confirmant ainsi
l'ordonnance d'expulsion rendue contre les appe-
lants le 30 d6cembre 1976 par l'enqu8teur sp6cial.
Pourvoi rejet6.

Gerald Postelnik, pour les appelants.

Suzanne Marcoux- Paquette, pour les intim6s.

Le jugement de la Cour a 6 prononc6 orale-
ment par

LE JUGE PIGEON-Me Suzanne Marcoux-
Paquette, il n'est pas n6cessaire de vous entendre.

Nous sommes tous d'avis que la Cour d'appel
f6d6rale a rejet6 A bon droit la demande d'examen
faite pour les appelants. Il n'a pas 6t6 d6montr6
que l'enquiteur sp6cial avait des raisons de croire,
d'aprbs les renseignements obtenus A l'enquite ou
par ailleurs, que les appelants pouvaient avoir un
droit d'appel A la Commission d'appel de
l'immigration.

Le pourvoi est rejet6.

Pourvoi rejeti.

Procureurs des appelants: Postelnik & Postel-
nik, Montrial.

Procureur des intimis: Suzanne Marcoux-
Paquette, Montrial.

[1979] 1 R.C.S. 683



684 NORTHWESTERN UTILITIES LTD. et a!. V. EDMONTON [1979] 1 S.C.R.

Northwestern Utilities Limited and The
Public Utilities Board of the Province of
Alberta Appellants;

and

The City of Edmonton Respondent.

1977: November 28; 1978: October 3.

Present: Laskin C.J. and Ritchie, Spence, Pigeon,
Dickson, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Public utilities - Application for interim rate
increase - Order of Public Utilities Board permitting
recovery of losses incurred before date of application -
Board thereby offending provisions of s. 31 of The Gas
Utilities Act, R.S.A. 1970, c. 158 - Application of s. 8
of The Administrative Procedures Act, R.S.A. 1970, c.
2, to proceedings - Matter returned to Board for
continuation of hearing.

Commencing on August 20, 1974, the appellant com-
pany filed an application with the Alberta Public Utili-
ties Board for an order determining the rate base and
fixing a fair return thereon and approving the rates and
charges for the natural gas supplied by the company to
its customers. The application made reference to the
powers under s. 31 of The Gas Utilities Act, R.S.A.
1970, c. 158, by asking for an order "giving effect to
such part of any losses incurred by the applicant as may
be due to any undue delay in the hearing and determin-
ing of the application". Finally the application sought an
order fixing interim rates pending the establishment of
"final rates". As a result of this application several
interim orders were issued between November 15, 1974,
and June 30, 1975. In response to the application of
August 20, 1974, the Board by order made on Septem-
ber 15, 1975, established the rate base, a fair return
thereon and the total utility requirement at $72,141,000.
These items were respectively found and included in the
order on the basis of "actual 1974" figures and "forecast
1975" figures. The Board then directed the company to
file a schedule of rates "designed to generate the forego-
ing total utility revenue requirements approved by the
Board".

On August 20, 1975, the company filed with the
Board an application for an order "approving changes in
existing rates, tolls or charges for gas supplied and
services rendered by [the company] to its customers";
and on September 25, 1975, it filed an application for an
interim order "approving changes in existing rates, tolls

Northwestern Utilities Limited et The Public
Utilities Board de la Province de I'Alberta
Appelantes;

et

La ville d'Edmonton Intimde.

1977: 28 novembre; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Ritchie,
Spence, Pigeon, Dickson, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Services publics - Requite visant une augmentation
provisoire de tarifs - Ordonnance de The Public Utili-
ties Board permettant le recouvrement de pertes subies
avant la date de la requite - La Commission n'a pas
respecti l'art. 31 de The Gas Utilities Act, R.S.A. 1970,
chap. 158 - Application aux procidures de l'art. 8 de
The Administrative Procedures Act, R.S.A. 1970, chap.
2 - Affaire renvoyie a la Commission pour qu'elle en
poursuive l'audition.

Le 20 aofit 1974, la compagnie appelante a demand6
A The Public Utilities Board de l'Alberta une ordon-
nance 6tablissant une base de tarification et un rende-
ment convenable et approuvant les tarifs et droits qu'elle
voulait imposer A ses clients pour le gaz naturel qu'elle
distribuait. Se r6f6rant aux pouvoirs pr6vus A l'art. 31 de
The Gas Utilities Act, R.S.A. 1970, chap. 158, elle
demandait une ordonnance (tenant compte de la partie
des pertes subies par la requbrante imputables A un
retard indu A entendre et A trancher la demandeo. En
outre, elle demandait une ordonnance 6tablissant des
tarifs provisoires jusqu'A la fixation des starifs d6fini-
tifsb. En cons6quence, plusieurs ordonnances provisoires
ont 6t6 rendues entre le 15 novembre 1974 et le 30 juin
1975. En r6ponse A la requite du 20 aoftt 1974, la
Commission rendait, le 15 septembre 1975, une ordon-
nance qui 6tablissait une base de tarification et un
rendement convenable et fixait le revenu total n6cessaire
A l'entreprise A $72,141,000. Ces montants inclus dans
l'ordonrance 6taient calcul6s en fonction des adonn6es
r6elles pour 1974p et des spr6visions pour 1975P. La
Commission a ensuite ordonn6 A la compagnie de pro-
duire un tarif capte A produire le revenu total n6cessaire
A l'entreprise approuv6 par la Commissiono.

Le 20 aotit 1975, la compagnie a pr6sent6 A la Com-
mission une requate en vue d'obtenir une ordonnance
(approuvant les modifications aux tarifs, taxes et droits
actuellement pergus par [la compagnie] pour le gaz
distribu6 et les services fournis A ses clients*; cette
requate fut suivie d'une autre, dat6e du 25 septembre
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or charges for gas supplied and services rendered by [the
company] to its customers pending final determination
of the matter". The application of 1975 recited the
history of the 1974 application and stated that the
operating costs and gas costs of the company "have
increased substantially over the amounts included in the
1974 application and continue to increase". After recit-
ing that the Board in response to the 1974 application
has awarded the applicant "interim refundable rates",
the 1975 application went on to state that the "existing
rates charged by the applicant for natural gas do not
produce revenues sufficient to provide for its present or
prospective proper operating and depreciation expense
and a fair return on the property used in the service to
the public". Therefore the company went on to apply for
an order determining the rate base, and a fair return
thereon, and fixing and approving rates for natural gas
supplied by the company to its customers. The company
sought as well an order giving effect to "such part of any
losses incurred by the applicant as may be due to any
undue delay in the hearing and determining of the
application". The 1975 application sought as well
interim rates "pending the fixing of final rates".

By its order of October 1, 1975, the Board granted an
interim increase in rates the effect of which was to allow
the company to receive $2,785,000 in excess of its
revenues for 1975 which would have been received under
the then existing rates. The City of Edmonton appealed
from this interim order to the Appellate Division of the
Supreme Court of Alberta pursuant to s. 62 of The
Public Utilities Board Act, R.S.A. 1970, c. 302. The
majority of the Appellate Division set aside the order
and remitted it to the Board for reconsideration on two
grounds: (1) that the effect of the order was a contra-
vention of s. 31 of The Gas Utilities Act in that the
company was thereby granted recovery of losses
incurred before the date of application, namely, August
20, 1975; and (2) that the Board failed to comply with s.
8 of The Administrative Procedures Act, R.S.A. 1970,
c. 2, by reason of its failure to give reasons for its
decision. The company and the Board appealed to this
Court from the decision of the Appellate Division.

Held: The appeal should be dismissed and the matter
returned to The Public Utilities Board for continuation
of the hearing of the company's application of August
20, 197-

1975, pour obtenir une ordonnance provisoire capprou-
vant, jusqu'A ce qu'une d6cision d6finitive soit rendue,
les modifications aux tarifs, taxes et droits actuellement
perqus par [la compagnie] pour le gaz distribu6 et les
services fournis A ses clients3. La requate de 1975 fait
I'historique de la requite de 1974 et souligne que les
frais d'exploitation de la compagnie et le cofit du gaz
tont consid6rablement augment6 comparativement aux
montants indiqu6s dans la requete de 1974 et continuent
d'augmenters. Aprds avoir mentionn6 qu'A la suite de la
requate pr6sent6e en 1974, la Commission avait accord6
i la requ6rante des starifs provisoires remboursables*, la
requate de 1975 all6gue que tles tarifs actuellement
pergus par la requ6rante pour son gaz naturel ne produi-
sent pas un revenu suffisant pour lui permettre de faire
face A ses d6penses actuelles et futures d'exploitation et
d'amortissement et d'obtenir un taux de rendement con-
venable sur l'investissement utilis6 au service du public*.
La compagnie a alors demand6 une ordonnance qui
6tablisse une base de tarification et un rendement conve-
nable, et fixe et approuve les tarifs A percevoir par la
compagnie pour la distribution de gaz naturel. La com-
pagnie a 6galement demand6 une ordonnance tenant
compte de la partie des pertes subies par la requbrante
imputables A un retard indu A entendre et A trancher la
demandep. La requate de 1975 demandait en outre une
ordonnance fixant des tarifs provisoires applicables ajus-
qu'A l'6tablissement de tarifs d6finitifs.

Dans son ordonnance du 1" octobre 1975, la Commis-
sion a accord6 une augmentation provisoire de tarifs
permettant A la compagnie de percevoir un revenu sup6-
rieur de $2,785,000 A celui qu'elle aurait normalement
perqu en 1975. La ville d'Edmonton a interjet6 appel de
cette ordonnance provisoire devant la Division d'appel
de la Cour supr6me de l'Alberta en vertu de l'art. 62 de
The Public Utilities Board Act, R.S.A. 1970, chap. 302.
Par un jugement rendu A la majorit6, la Division d'appel
a infirm6 l'ordonnance et a renvoy6 l'affaire devant la
Commission pour un nouvel examen en se fondant sur
deux motifs: (1) l'ordonnance produit un r6sultat qui
contrevient A l'art. 31 de The Gas Utilities Act, car elle
permet A la compagnie de recouvrer des pertes subies
avant la pr6sentation de la requite, c.-A-d. le 20 aofit
1975; et (2) la Commission n'a pas respect6 l'art. 8 de
The Administrative Procedures Act, R.S.A. 1970, chap.
2, en ne consignant pas les motifs de sa d6cision. La
compagnie et la Commission ont interjet6 appel devant
cette Cour de cette d6cision de la Division d'appel.

Arrit: Le pourvoi doit 8tre rejet6 et l'affaire doit 8tre
renvoy6e A The Public Utilities Board pour qu'elle pour-
suive l'audition de la requate de la compagnie pr6sent6e
le 20 aofit 1975.
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The word "losses" as it is employed in s. 31 does not
refer to accounting losses in the sense of a net loss
occurring in a defined fiscal period but rather refers to
the loss of revenue suffered by a utility during a defined
period by reason of the delay in the imposition during
that period of the proposed increased rates.

The first of the two principal issues in this appeal, i.e.,
whether the Board by its interim order of October 1,
1975, offended the provisions of s. 31 by granting as
alleged by the City an order permitting the recovery of
losses incurred before the date of the application,
August 20, 1975, was very narrow. The issue was simply
whether or not the company by not applying in the 1974
application for a further interim order caused the Board
to respond to the new application in 1975 in such a way
as to authorize a new tariff which when implemented by
the company will have the effect of recovering from
future gas consumers revenue losses incurred by the
company with respect to gas deliveries made to consum-
ers prior to the date of the application in question
(August 20, 1975) or prior to the advent of the October
1, 1975, rates in a manner not authorized by s. 31.

The majority in the Court below observed that "pri-
mafacie the new tentative rate base includes an amount
for revenue losses in 1975 up to the date of the applica-
tion in August, since the figures do not purport to
apportion the loss between the two periods of the year".
This Court was not prepared to say that a prima facie
case had been established that the effect of the applica-
tion of the interim rates from October 1, 1975, onwards
will be the recovery in the future of revenue shortfalls
incurred prior to August 20, 1975. The test was not
whether the "new tentative rate base includes an
amount for revenue losses" but rather the question was
whether or not the interim rates prospectively applied
will produce an amount in excess of the estimated total
revenue requirements for the same period of the utility
by reason of the inclusion in the computation of those
future requirements of revenue shortfalls which have
occurred prior to the date of the application in question,
whether or not those "shortfalls" have been somehow
incorporated into the rate base or have been included in
the operating expenses forecast for the period in which
the new interim rates will be applied, subject always to
the Board's limited power under s. 31.

The company submitted that a determination of what
is or is not a 'past loss' is a pure question of fact and as
such is not subject to appeal by reason of s. 62 of The
Public Utilities Board Act, which limits appeals from
Board decisions to questions of "law or jurisdiction".
The appeal before this Court involved a determination

Le mot apertesD A l'art. 31 ne renvoie pas aux pertes
comptables au sens d'une perte nette subie au cours
d'une ann6e d'imposition, mais plut6t A la perte de
revenu subie par l'entreprise au cours d'une p6riode
pr6cise en raison du retard A mettre en vigueur, durant
cette p6riode, les augmentations projet6es.

La premibre des deux principales questions en litige
dans ce pourvoi qui consiste a d6terminer si l'ordon-
nance provisoire rendue par la Commission le l' octobre
1975 contrevient A l'art. 31 en permettant, selon la Ville,
le recouvrement de pertes subies avant la pr6sentation
de la requite, le 20 aofit 1975, est trbs limitbe. 11 s'agit
uniquement de d6terminer si, en ne demandant pas
d'ordonnance provisoire suppl6mentaire dans sa requite
de 1974, la compagnie a amen6 la Commission A r6pon-
dre A la nouvelle requ~te de 1975 de manibre A autoriser
des tarifs qui auraient pour effet de faire supporter par
les nouveaux consommateurs de gaz les pertes de revenu
sur le gaz livr6 avant la date de la requite (soit le 20
aofit 1975) ou avant la mise en vigueur des tarifs du 11'
octobre 1975, mais d'une fagon qui n'est pas autoris6e
par I'art. 31.

La Cour d'appel, A la majorit6, a fait remarquer que
aprima facie la nouvelle base de tarification propos6e
contient un montant destin6 A couvrir des pertes de
revenu subies depuis le d6but de 1975 jusqu'A la date de
la pr6sentation de la requ~te, en aofit, car les calculs ne
r6partissent pas la perte entre les deux piriodes de
l'ann6ei. Cette Cour n'est pas pr~te A dire qu'il est 6tabli
prima facie que l'imposition des tarifs provisoires A
compter du lo' octobre 1975 permettait le recouvrement
dans l'avenir de pertes de revenu subies avant le 20 aofit
1975. Au lieu de se demander si la anouvelle base de
tarification propos6e contient un montant destin6 A cou-
vrir des pertes de revenuv, il faut se demander si l'impo-
sition dans l'avenir des tarifs provisoires procurera un
revenu exc6dant le revenu total requis selon les calculs
pour la m~me p6riode, suite A l'inclusion dans le calcul
d'un montant destin6 A couvrir les manques A gagner
subis avant la date de la pr6sentation de la requate, que
ces derniers aient ou non 6t6 inclus, de quelque fagon
que ce soit, dans la base de tarification ou aient t6
inclus dans les d6penses d'exploitation pr6vues pour la
pbriode durant laquelle les nouveaux tarifs provisoires
seront impos6s, sous r6serve 6videmment du pouvoir
limit6 de la Commission en vertu de l'art. 31.

La compagnie a plaid6 que la d6termination de ce qui
constitue une aperte pass6e* est une question de fait, non
susceptible d'appel en vertu de l'art. 62 de The Public
Utilities Board Act; cet article limite l'appel des d6ci-
sions de la Commission aux seules questions de adroit ou
de comp6tences. Le pr6sent pourvoi implique I'analyse
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of the intent of the Legislature with respect to the
Board's jurisdiction to take into account shortfalls in
revenue or excess expenditures occurring or properly
allocable to a period of time prior to an application for
the establishment of rates under the Act. The Board's
decision as to characterization of "the forecast revenue
deficiency in the 1975 future test year" of the company
involved a determination of the matters of which cogni-
zance may be taken by the Board in setting rates under
the statute. This is a question of law and may properly
be made the subject of an appeal to a court pursuant to
s. 62. The disposition of an application which involved
the Board in construing ss. 28 and 31 of The Gas
Utilities Act raises a question of law and may well go to
the jurisdiction of the Board.

However, it was not possible for the reviewing tri-
bunal in the circumstances in this proceeding to ascer-
tain from the Board's order whether the Board acted
within or outside the ambit of its statutory authority.
The form and content of the Board's order were so
narrow in scope and of such extraordinary brevity that
one was left without guidance as to the basis upon which
the rates had been established for the period October 1,
1975, onwards. Hence this submission of the company
failed.

As to the second issue, namely the application to these
proceedings of s. 8 of The Administrative Procedures
Act, which provision imposes upon certain administra-
tive tribunals the obligation of providing the parties to
its proceedings with a written statement of its decision
and the facts upon which the decision is based and the
reasons for it, the Board in its decision allowing the
interim rate increase failed to meet the requirements of
this section. The failure of the Board to perform its
function under s. 8 included most seriously a failure to
set out "the findings of fact upon which it based its
decision" so that the parties and a reviewing tribunal
were unable to determine whether or not in discharging
its functions, the Board had remained within or had
transgressed the boundaries of its jurisdiction estab-
lished by its parent statute. The appellants were not
assisted by the decision in Dome Petroleum Ltd. v.
Public Utilities Board (Alberta) and Canadian Superior
Oil Ltd. (1976), 2 A.R. 453, aff'd [1977] 2 S.C.R. 822,
to the effect that under s. 8 of The Administrative
Procedures Act the reasons must be proper, adequate
and intelligible, and must enable the person concerned
to assess whether he has grounds of appeal. Nor could
the Board rely on the peculiar nature of the order in this
case, being an interim order with the amounts payable
thereunder perhaps being refundable at some later date,
to deny the obligation to give reasons. The order of the

de l'intention du l6gislateur relativement au pouvoir de
la Commission de tenir compte des manques A gagner ou
des d6penses exc6dentaires engag6es avant la prbsenta-
tion d'une demande de nouveaux tarifs en vertu de la
Loi. La d6cision de la Commission au sujet du emanque
A gagner pr6vu pour 1975, I'ann6e t6moin*, comporte la
d6termination de questions dont la Commission prend
connaissance pour fixer les tarifs en vertu de la Loi.
C'est II une question de droit susceptible d'appel en
vertu de I'art. 62. Une d6cision relative A une requ6te
qui oblige la Commission A interpr6ter les art. 28 et 31
de The Gas Utilities Act, soul~ve une question de droit
pouvant mettre, en cause la comp6tence de la
Commission.

Cependant, les circonstances de la pr6sente affaire ne
permettent pas au tribunal qui examine l'ordonnance de
la Commission d'6tablir si cette dernidre a exc6d6 sa
comp6tence. Le libell6 et le contenu de l'ordonnance de
la Commission sont en effet d'une port6e si limit6e et
d'une telle bribvet6 qu'il est impossible d'6tablir si les
tarifs ont 6t fix6s pour la p6riode commengant le 1"
octobre 1975. Cet argument de la compagnie ne peut
donc 8tre retenu.

La deuxiame question en litige porte sur l'application
de l'art. 8 de The Administrative Procedures Act aux
pr6sentes proc6dures; cette disposition oblige certains
tribunaux administratifs A communiquer aux parties une
d6cision 6crite, exposant les conclusions de fait et les
motifs sur lesquels elle est fond6e; la d6cision de la
Commission accordant I'augmentation provisoire de
tarifs n'est pas conforme aux exigences de cet article.
L'inobservation de l'art. 8 par la Commission comporte
l'omission trbs grave d'exposer ales conclusions de fait
sur lesquelles sa d6cision est fond6e*, de sorte qu'il est
impossible pour les parties et pour le tribunal si6geant
en r6vision de d6terminer si, dans I'exercice de ses
fonctions, la Commission a respect6 ou exc6d6 les limites
de sa comp6tence qu'6tablit sa loi organique. Les appe-
lantes ne trouvent aucun appui dans Dome Petroleum
Ltd. v. Public Utilities Board (Alberta) and Canadian
Superior Oil Ltd. (1976), 2 A.R. 453, confirm6 A [1977]
2 R.C.S. 822, oil il fut jug6 que pour 8tre conformes A
l'art. 8 de The Administrative Procedures Act, les
motifs doivent 6tre appropri6s, pertinents et intelligibles,
et doivent permettre A la partie concern6e d'6valuer les
possibilit6s d'appel. La Commission ne peut pas invo-
quer non plus le caractbre particulier de l'ordonnance en
question, savoir une ordonnance provisoire dont les dis-
positions pr6voient la possibilit6 d'un remboursement
des montants pergus sous son autorit6, pour se soustraire
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Board revealed only conclusions without any hint of the
reasoning process which led thereto. The result was that
a reviewing tribunal could not with any assurance deter-
mine that the statutory mandates bearing upon the
Board's process had been heeded.

As for the participation of The Public Utilities Board
in these proceedings, there is no doubt that s. 65 of The
Public Utilities Board Act confers upon the Board the
right to participate on appeals from its decisions, but in
the absence of a clear expression of intention on the part
of the Legislature, this right is a limited one. The Board
is given locus standi as a participant in the nature of an
amicus curiae but not as a party. That this is so is made
evident by s. 63(2) under which a distinction is drawn
between "parties" who seek to appeal a decision of the
Board or were represented before the Board, and the
Board itself.

The policy of this Court is to limit the role of an
administrative tribunal whose decision is at issue before
the Court, even where the right to appear is given by
statute, to an explanatory role with reference to the
record before the Board and to the making of represen-
tations relating to jurisdiction.

Gill Lumber Chipman (1973) Ltd. v. United Brother-
hood of Carpenters and Joiners of America Local 2142
(1973), 7 N.B.R. (2d) 41; MacDonald v. The Queen
(1976), 29 C.C.C. (2d) 257; Re Canada Metal Co. Ltd.
et al. and MacFarlane (1973), 1 O.R. (2d) 577; Labour
Relations Board of the Province of New Brunswick v.
Eastern Bakeries Ltd., [1961] S.C.R. 72; Labour Rela-
tions Board of Saskatchewan v. Dominion Fire Brick
and Clay Products Ltd., [1947] S.C.R. 336; Interna-
tional Association of Machinists v. Genaire Ltd. and
Ontario Labour Relations Board (1958), 18 D.L.R.
(2d) 588; Central Broadcasting Co. Ltd. v. Canada
Labour Relations Board and International Brotherhood
of Electrical Workers, Local Union No. 529, [1977] 2
S.C.R. 112; Canada Labour Relations Board v. Tran-
sair Ltd. et al., [1977] 1 S.C.R. 772, referred to.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', setting
aside an order of The Public Utilities Board of the
Province of Alberta granting an interim increase in
rates pursuant to s. 52(2) of The Public Utilities
Board Act, R.S.A. 1970, c. 302. Appeal dismissed.

'(1977), 2 A.R. 317.

A son obligation de rendre une d6cision motiv6e. L'or-
donnance de la Commission ne comporte que des con-
clusions et est muette quant au raisonnement suivi pour
y arriver, de sorte que le tribunal si6geant en r6vision ne
peut 6tablir avec certitude si la Commission a observ6
les exigences 16gales dans l'61aboration de sa d6cision.

En ce qui concerne la participation de The Public
Utilities Board aux pr6sentes proc6dures, il est 6vident
que l'art. 65 de The Public Utilities Board Act confare A
la Commission le droit de participer A l'appel de ses
d6cisions, mais en l'absence d'indication pr6cise de l'in-
tention du 16gislateur, ce droit est limit6. La Commis-
sion a un locus standi et son droit de participer aux
proc6dures d'appel s'apparente A celui d'un amicus
curiae et non A celui d'une partie. Cela ressort claire-
ment du par. 63(2) qui fait une distinction entre les
sparties> qui interjettent appel de la d6cision de la
Commission ou qui 6taient repr6sent6es devant la Com-
mission, et la Commission elle-mame.

Cette Cour, A cet 6gard, a toujours voulu limiter le
r6le du tribunal administratif dont la d6cision est contes-
t6e A la pr6sentation d'explications sur le dossier dont il
6tait saisi et d'observations sur la question de sa comp6-
tence, m~me lorsque la loi lui confbre le droit de
comparaitre.

Jurisprudence: Gill Lumber Chipman (1973) Ltd. v.
United Brotherhood of Carpenters and Joiners of
America Local 2142 (1973), 7 N.B.R. (2d) 41; MacDo-
nald c. La Reine (1976), 29 C.C.C. (2d) 257; Re
Canada Metal Co. Ltd. et al. and MacFarlane (1973), 1
O.R. (2d) 577; Labour Relations Board of the Province
of New Brunswick c. Eastern Bakeries Ltd., [1961]
R.C.S. 72; Labour Relations Board of Saskatchewan c.
Dominion Fire Brick and Clay Products Ltd., [1947]
R.C.S. 336; International Association of Machinists v.
Genaire Ltd. and Ontario Labour Relations Board
(1958), 18 D.L.R. (2d) 588; Central Broadcasting Co.
Ltd. c. Conseil canadien des relations du travail et la
Fraterniti internationale des ouvriers en ilectriciti,
Section locale no 529, [1977] 2 R.C.S. 112; Conseil
canadien des relations du travail c. Transair Ltd. et
autres, [1977] 1 R.C.S. 772.

POURVOI A l'encontre d'un arrt de la Division
d'appel de la Cour supreme de l'Alberta I infir-
mant une ordonnance de The Public Utilities
Board de la province de l'Alberta qui accordait
une augmentation provisoire de tarifs en vertu du
par. 52(2) de The Public Utilities Board Act,
R.S.A. 1970, chap. 302. Pourvoi rejet6.

'(1977), 2 A.R. 317.
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T. Mayson, Q.C., for the appellant Northwest-
ern Utilities Ltd.

W. J. Major, Q. C., and C. K. Sheard, for the
appellant Public Utilities Board of the Province of
Alberta.

M. H. Patterson, Q. C., for the respondent.

The judgment of the Court was delivered by

ESTEY J.-This is an appeal by The Public
Utilities Board for the Province of Alberta and
Northwestern Utilities Limited from a decision of
the Appellate Division of the Supreme Court set-
ting aside an order of the Board granting an
interim increase in rates pursuant to s. 52(2) of
The Public Utilities Board Act, R.S.A. 1970, c.
302.

The majority of the Court of Appeal set aside
the order and remitted it to the Board for reconsid-
eration on two grounds:

(1) That the effect of the order was a contravention of
s. 31 of The Gas Utilities Act, R.S.A. 1970, c. 158,
in that Northwestern Utilities Limited was thereby
granted recovery of losses incurred before the date
of application, namely, the 20th of August 1975;
and

(2) That the Board failed to comply with s. 8 of The
Administrative Procedures Act, R.S.A. 1970, c. 2,
by reason of its failure to give reasons for its
decision.

The appellant, The Public Utilities Board
(herein referred to as 'the Board'), is constituted
under The Public Utilities Board Act to "deal with
public utilities and the owners thereof as provided
in this Act" (s. 28(1)), and is given more specific
duties and powers with respect to gas utilities
under The Gas Utilities Act. The appellant,
Northwestern Utilities Limited (herein referred to
as 'the Company'), is a gas utility regulated under
these statutes.

The Board is by the latter statute directed to
"fix just and reasonable ... rates, . .. tolls or
charges .. ." which shall be imposed by the Com-
pany and other gas utilities and in connection
therewith shall establish such depreciation and

T. Mayson, c.r., pour l'appelante Northwestern
Utilities Ltd.

W. J. Major, c.r., et C. K. Sheard, pour l'appe-
lante Public Utilities Board de la province de
l'Alberta.

M. H. Patterson, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE ESTEY-Ce pourvoi est interjet6 par
The Public Utilities Board de la province de l'Al-
berta et Northwestern Utilities Limited A l'encon-
tre d'un arrt de la Division d'appel de la Cour
supreme de l'Alberta annulant une ordonnance
aux termes de laquelle la Commission accordait
une augmentation provisoire de tarifs en vertu du
par. 52(2) de The Public Utilities Board Act,
R.S.A. 1970, chap. 302.

La majorit6 en Cour d'appel a infirm6 l'ordon-
nance et renvoy6 l'affaire devant la Commission
pour deux motifs:

[TRLADUCTION] (1) L'ordonnance produit un r6sultat
qui contrevient A l'art. 31 de The Gas Utilities Act,
R.S.A. 1970, chap. 158, car elle permet A North-
western Utilities Limited de recouvrer des pertes
subies avant la date de la requite, c.-A-d. le 20 aofit
1975; et

1(2) La Commission n'a pas respect6 l'art. 8 de The
Administrative Procedures Act, R.S.A. 1970, chap.
2, en ne consignant pas les motifs de sa d6cision.

L'appelante, The Public Utilities Board (ci-
aprbs appel6e la ECommissions), a 6t6 cr66e par
The Public Utilities Board Act pour [TRADUC-
TION] aconnaitre des questions concernant les
entreprises de services publics et leurs propri6tai-
res, conform6ment A la pr6sente loi (par. 28(1));
The Gas Utilities Act lui conf~re en outre des
devoirs et pouvoirs plus sp6cifiques A l'6gard des
entreprises de distribution de gaz. L'appelante
Northwestern Utilities Limited (ci-aprbs appel6e
la *CompagnieD) est une entreprise de distribution
de gaz r6gie par ces lois.

L'article 27 de The Gas Utilities Act habilite la
Commission A [TRADUCTION] efixer les tarifs, . ..
taxes ou droits ... justes et raisonnabless que la
Compagnie et les autres entreprises de distribution
de gaz seront autoris6es A percevoir et, ce faisant,
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other accounting procedures as well as "standards,
classifications [and] regulations .. ." for the ser-
vice of the community by the gas utilities (s. 27,
*The Gas Utilities Act). In the establishment of
these rates and charges, the Board is directed by s.
28 of the statute to "determine a rate base" and to
"fix a fair return thereon". The Board then esti-
mates the total operating expenses incurred in
operating the utility for the period in question. The
total of these two quantities is the 'total revenue
requirement' of the utility during a defined period.
A rate or tariff of rates is then struck which in a
defined prospective period will produce the total
revenue requirement. The whole process is simply
one of matching the anticipated revenue to be
produced by the newly authorized future rates to
future expenses of all kinds. Because such a
matching process requires comparisons and esti-
mates, a period in time must be used for analysis
of past results and future estimates alike. The
fiscal year of the utility is generally found to be a
convenient but not a mandatory period for these
purposes. It is a process based on estimates of
future expenses and future revenues. Both accord-
ing to the evidence fluctuate seasonally and both
vary according to many uncontrollable forces such
as weather variations, cost of money, wage rate
settlements and many other factors. Thus the rate
when finally established will be such as the Board
deems just and reasonable to allow the recovery of
the expenses incurred by a utility in supplying gas
to its customers, together with a fair return on the
investment devoted to the enterprise. We are here
concerned only with the rate establishing process
and, hence, this summation of the Board's func-
tions and powers is limited to that aspect of its
statutory operations.

While the statute does not precisely so state, the
general pattern of its directing and empowering
provisions is phrased in prospective terms. Apart
from s. 31 there is nothing in the Act to indicate
any power in the Board to establish rates retro-
spectively in the sense of enabling the utility to
recover a loss of any kind which crystallized prior
to the date of the application (vide City of

A d6terminer la m6thode d'amortissement et autres
proc6dures comptables de m~me que les [TRADUC-
TION] anormes, cat6gories [et] r~glements> appli-
cables aux entreprises de distribution de gaz en
tant que services publics. Pour 6tablir ces tarifs et
droits, la Commission doit, en vertu de l'art. 28 de
la Loi, [TRADUCTION] K6tablir une base de tarifi-
cation [et] fixer un taux de rendement convena-
bleD. La Commission doit ensuite 6valuer les
d6penses totales d'exploitation de l'entreprise pen-
dant la p6riode consid6r6e. Le total de ces deux
616ments forme le orevenu total n6cessaire A l'en-
treprise pour une p6riode donn6e. Le tarif est alors
6tabli pour la p6riode A venir de fagon A produire
le revenu total n6cessaire. En fait, il s'agit de faire
correspondre les revenus que produiront les nou-
veaux tarifs autoris6s pour la p6riode A venir au
total des diverses d6penses futures. Etant donn6
que ce calcul se fait sur la base de comparaisons et
d'estimations, I'analyse des r6sultats obtenus dans
le pass6 et des estimations faites pour l'avenir doit
8tre fond6e sur une periode de temps pr6cise. Sans
Etre la r6gle, I'ann6e d'imposition de l'entreprise
est gbn~ralement consid6r6e une base ad6quate. Le
processus est fond6 sur une estimation des d6pen-
ses et revenus futurs. Selon la preuve, ces deux
616ments varient d'une saison A l'autre et d6pen-
dent de facteurs incontr6lables tels les conditions
m~t6orologiques, le coit de l'argent, les ententes
salariales, et ainsi de suite. Ainsi, le tarif 6tabli par
la Commission doit 6tre celui qu'elle juge juste et
raisonnable pour permettre le recouvrement des
d6penses engag6es par une entreprise de distribu-
tion de gaz pour desservir ses clients et la r6alisa-
tion d'un taux de rendement convenable sur l'in-
vestissement dans l'entreprise. La seule question
qui nous occupe en l'esp~ce est la m6thode de
d6termination des tarifs et, en cons6quence, cet
apergu des fonctions et pouvoirs de la Commission
se limite A cet aspect du r6le que lui prescrit la loi.

Bien que la Loi ne le dise pas express6ment, ses
prescriptions et dispositions habilitantes sont r6di-
g6es en termes prospectifs. Mis A part l'art. 31,
rien dans la Loi n'indique que la Commission ait le
pouvoir d'6tablir r6troactivement des tarifs de
fagon A permettre A l'entreprise de recouvrer des
pertes d'aucun genre subies avant la date de la
requite. (Voir l'arrat Ville d'Edmonton et autres
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Edmonton et al. v. Northwestern Utilities
Limited 2, per Locke J. at pp. 401, 402).

The rate-fixing process was described before this
Court by the Board as follows:

The PUB approves or fixes utility rates which are
estimated to cover expenses plus yield the utility a fair
return or profit. This function is generally performed in
two phases. In Phase I the PUB determines the rate
base, that is the amount of money which has been
invested by the company in the property, plant and
equipment plus an allowance for necessary working
capital all of which must be determined as being neces-
sary to provide the utility service. The revenue required
to pay all reasonable operating expenses plus provide a
fair return to the utility on its rate base is also deter-
mined in Phase I. The total of the operating expenses
plus the return is called the revenue requirement. In
Phase II rates are set, which, under normal temperature
conditions are expected to produce the estimates of
"forecast revenue requirement". These rates will remain
in effect until changed as the result of a further applica-
tion or complaint or the Board's initiative. Also in Phase
II existing interim rates may be confirmed or reduced
and if reduced a refund is ordered.

The statutory pattern is founded upon the con-
cept of the establishment of rates in futuro for the
recovery of the total forecast revenue requirement
of the utility as determined by the Board. The
establishment of the rates is thus a matching
process whereby forecast revenues under the pro-
posed rates will match the total revenue require-
ment of the utility. It is clear from many provi-
sions of The Gas Utilities Act that the Board must
act prospectively and may not award rates which
will recover expenses incurred in the past and not
recovered under rates established for past periods.
There are many provisions in the Act which make
this clear and I take but one example, found in s.
35, which provides:
(1) No change in any existing rates ... shall be made
by a ... gas utility ... until such changed rates or new
rates are approved by the Board.

(2) Upon approval, the changed rates ... come into
force on a date to be fixed by the Board and the Board

2 [19611 S.C.R. 392.

c. Northwestern Utilities Limited 2 , le juge Locke,
aux pp. 401 et 402.)

Voici en quels termes la Commission a d6crit A
cette Cour sa m6thode de d6termination des tarifs:

[TRADUCTIONI-La PUB approuve ou fixe pour les
services publics des tarifs destin6s A couvrir les d6penses
et A permettre A l'entreprise d'obtenir un taux de rende-
ment ou profit convenable. Le processus s'accomplit en
deux 6tapes. Dans la premiere 6tape, la PUB 6tablit une
base de tarification en calculant le montant des fonds
investis par la compagnie en terrains, usines et 6quipe-
ments, plus le montant allou6 au fonds de roulement,
sommes dont il faut 6tablir la n6cessit6 dans I'exploita-
tion de l'entreprise. C'est 6galement A cette premiere
6tape qu'est calcul6 le revenu n6cessaire pour couvrir les
d6penses d'exploitation raisonnables et procurer un ren-
dement convenable sur la base de tarification. Le total
des d6penses d'exploitation et du rendement donne un
montant appel6 le revenu n6cessaire. Dans une deuxibme
6tape, les tarifs sont 6tablis de fagon A pouvoir produire,
dans des conditions m6t6orologiques normales, ale
revenu n6cessaire pr6vu*. Ces tarifs restent en vigueur
tant qu'ils ne sont pas modifi6s A la suite d'une nouvelle
requate ou d'une plainte, ou sur intervention de la
Commission. C'est 6galement A cette seconde 6tape que
les tarifs provisoires sont confirm6s ou r6duits et, dans ce
dernier cas, qu'un remboursement est ordonn6.

L'6conomie de la 16gislation repose sur le prin-
cipe que la d6termination des tarifs pour l'avenir
doit permettre A l'entreprise de percevoir int6grale-
ment le revenu n6cessaire pr6vu calcul6 par la
Commission. La d6termination des tarifs consiste
donc A faire correspondre le montant des revenus
pr6vus produits par les tarifs projet6s au revenu
total n6cessaire A l'entreprise. Il ressort clairement
de plusieurs dispositions de The Gas Utilities Act
que la Commission n'agit que pour l'avenir et ne
peut fixer des tarifs qui permettraient A l'entre-
prise de recouvrer des d6penses engag6es ant6rieu-
rement et que les tarifs pr6c6dents n'avaient pas
suffi A compenser. Plusieurs dispositions de la Loi
le confirment d'ailleurs, notamment I'art. 35:
[TRADUCTION] (1) Les entreprises de distribution de
gaz ... ne doivent pas modifier les tarifs en vigueur
... avant d'avoir obtenu l'approbation de la Commis-
sion.
(2) Aprbs leur approbation, les tarifs modifi6s ...
entrent en vigueur A la date fix6e par la Commission et

2 [1961] R.C.S. 392.
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may either upon written complaint or upon its own
initiative herein determine whether the imposed
increases, changes or alterations are just and reasonable.

Section 32 likewise refers to rates "to be imposed
thereafter by a gas utility". The 1959 version of
the legislation before the Court in this proceeding
was examined by the Alberta Court of Appeal in
City of Calgary and Home Oil Co. Ltd. v. Madi-
son Natural Gas Co. Ltd. and British American
Utilities Ltd.I wherein Johnson J.A. observed at p.
661:

The powers of the Natural Gas Utilities Board have
been quoted above and the Board's function was to
determine "the just and reasonable price" or prices to be
paid. It was to deal with rates prospectively and having
done so, so far as that particular application is con-
cerned, it ceased to have any further control. To give the
Board retrospective control would require clear lan-
guage and there is here a complete absence of any
intention to so empower the Board.

Vide also Regina v. Board of Commissioners of
Public Utilities (N.B.), Ex parte Moncton Utility
Gas Ltd. , at p. 710; Bradford Union v. Wilts5 , at
p. 616.

There is but one exception in this statutory
pattern and that is found in s. 31 which is critical
in these proceedings. It is convenient to set it out
in full.

It is hereby declared that, in fixing just and reason-
able rates, the Board may give effect to such part of any
excess revenues received or losses incurred by an owner
of a gas utility after an application has been made to the
Board for the fixing of rates as the Board may deter-
mine has been due to undue delay in the hearing and
determining of the application.

It should be noted that s. 31 has been amended
by s. 5 of The Attorney General Statutes Amend-
ment Act, 1977, 1977 (Alta.), c. 9, which received
Royal Assent on May 18, 1977. However, s. 5(3)
of that Act provides that s. 31 "as it stood immedi-
ately before the commencement of" s. 5 ". . . con-
tinues to apply to proceedings initiated . ." before

3(1959), 19 D.L.R. (2d) 655.
4 (1966), 60 D.L.R. (2d) 703.
s (1868), L.R. 3 Q.B. 604.

cette dernidre peut, A la suite d'une plainte 6crite ou
d'office, d6terminer si les augmentations ou modifica-
tions accord6es sont justes et raisonnables.

L'article 32 parle 6galement de tarifs [TRADUC-
TION] aimpos6s A l'avenir par I'entreprise de distri-
bution de gazp. La 16gislation en cause devant cette
Cour a fait l'objet, dans sa version de 1959, des
remarques suivantes du juge Johnson de la Cour
d'appel de I'Alberta dans l'arrt City of Calgary
and Home Oil Co. Ltd. v. Madison Natural Gas
Co. Ltd. and British American Utilities Ltd.', A la
p. 661:

[TRADUCTION] Les pouvoirs de The Natural Gas Utili-
ties Board ont 6t6 pr6cis6s plus haut. La Commission a
le devoir de fixer les <prix justes et raisonnabless A
payer. Elle doit 6tablir les tarifs pour l'avenir et, ceci
fait, elle n'a plus comp6tence aux fins de cette requdte.
Pour que la Commission ait le pouvoir de prendre des
mesures r6troactives, il faudrait que la Loi le pr6voie
express6ment; or, rien en l'espce ne r6vale l'intention de
conf6rer un tel pouvoir A la Commission.

Voir 6galement Regina v. Board of Commissioners
of Public Utilities (N.B.), Ex parte Moncton Utili-
ty Gas Ltd.4, a la p. 710; Bradford Union v.
Wilts', A la p. 616.

Il existe cependant une disposition importante
qui se distingue du reste de la Loi sur cette ques-
tion; il s'agit de l'art. 31, qui est capital en 1'espece.
II convient de le citer int6gralement:

[TRADUCTION] Il est par les pr6sentes d6clar6 qu'en
fixant des tarifs justes et raisonnables, la Commission
peut tenir compte de la partie des exc6dents de revenu
pergus ou des pertes subies par le propri6taire d'une
entreprise de distribution de gaz apr6s sa demande de
nouveaux tarifs, si la Commission estime que ces exc6-
dents ou pertes sont imputables A un retard indu A
entendre et A trancher la demande.

1I convient de souligner que l'art. 31 a 6t6
modifi6 par I'art. 5 de The Attorney General Stat-
utes Amendment Act, 1977, 1977 (Alta.), chap. 9,
qui a requ la sanction royale le 18 mai 1977.
Cependant, le par. 5(3) de la Loi dispose que I'art.
31 [TRADUCTION] wexistant avant l'entr6e en
vigueur de [l'art. 5] continue de s'appliquer aux

3 (1959), 19 D.L.R. (2d) 655.
4(1966), 60 D.L.R. (2d) 703.
s (1868), L.R. 3 Q.B. 604.
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May 18, 1977. Accordingly, this case stands to be
determined in accordance with s. 31 as set out
above.

The interpretative difficulties raised by s. 31 are
manifold. For one thing, the word 'losses' which is
not defined in the Act is employed with reference
to the Board's power to establish rates with respect
to the period after an application has been made
and before the Board has fully disposed of the
application by taking into account "excess reve-
nues and losses" which the Board determines have
been "due to undue delay in the hearing and
determination of the application". It is in my view
apparent once the statute is examined as a whole
that 'losses' as the word is employed in s. 31 does
not refer to accounting losses in the sense of a net
loss occurring in a defined fiscal period but rather
refers to the loss of revenue suffered by a utility
during a defined period by reason of the delay in
the imposition during that period of the proposed
increased rates. The word in short is an abbrevia-
tion for 'lost revenue' which may indeed be suf-
fered by a utility during a period when the utility
is not in a net loss position in the accounting sense
of that term. This Court had occasion to consider
s. 31 collaterally in City of Edmonton et al. v.
Northwestern Utilities Limited, supra. Locke J.
writing on behalf of the whole Court on this point
so interpreted and applied the word "losses" as it
appears in this section.

Much of the difficulty encountered before the
Board and again reflected in the judgment of the
Court of Appeal has arisen by the use of the
expression 'loss' sometimes to refer to a net loss for
a period in the past and sometimes by applying the
term to a shortfall of revenue in the sense in which
I believe the Legislature uses the term in s. 31.
This difficulty appears to have been obviated by
the new s. 31 which is not now before the Court
(vide The Attorney General Statutes Amendment
Act, 1977, supra).

Section 52(2) of The Public Utilities Board Act
should also be noted:

The Board may, instead of making an order final in
the first instance, make an interim order and reserve

proc6dures institudes . . .D avant le 18 mai 1977.
Le pr6sent litige doit donc Etre tranch6 en fonction
de la version pr6cit6e de l'art. 31.

Les probl6mes d'interpr6tation que soul6ve l'art.
31 sont nombreux. Par exemple, le mot apertess,
qui n'est pas d6fini dans la Loi, est utilis6 dans le
contexte du pouvoir de la Commission de fixer des
tarifs pour la p6riode qui suit la date de la
demande et qui pr6chde la d6cision finale de la
Commission sur le sujet en tenant compte des
aexc6dents de revenu et des pertes qu'elle consi-
dare simputables A un retard indu A entendre et A
trancher la demandev. Il est A mon avis Evident,
dans le contexte g6n6ral de la Loi, que le mot
apertess A l'art. 31 ne renvoie pas aux pertes
comptables au sens d'une perte nette subie au
cours d'une ann6e d'imposition, mais plut6t A la
perte de revenu subie par l'entreprise au cours
d'une p6riode pr6cise en raison du retard A mettre
en vigueur, durant cette p6riode, les augmentations
projet6es. Il s'agit en fait d'une fagon abr6g6e de
d6crire la aperte de revenub que peut subir une
entreprise durant une certaine pbriode sans que
pour autant elle subisse une perte nette au sens
comptable de cette expression. Cette Cour a d6jA
eu l'occasion d'6tudier incidemment le sens de
l'art. 31 dans l'arrat Ville d'Edmonton et autres c.
Northwestern Utilities Limited, pr6cit6. Exposant
l'opinion de la Cour A ce sujet, le juge Locke a
interpr6t6 et appliqu6 de cette fagon le mot
apertesu employ6 dans ledit article.

La difficult6 6prouv6e devant la Commission,
qui se refl6te aussi dans le jugement de la Cour
d'appel, vient en grande partie du fait que le mot
uperteb est parfois utilis6 pour d6signer une perte
nette subie au cours d'une p6riode ant6rieure, et
parfois pour d6signer un manque A gagner (sens
que lui donne, A mon avis, le 16gislateur A l'art.
31). II semble que le texte du nouvel art. 31, non
applicable en l'espice, ait fait disparaitre cette
difficult6 (voir The Attorney General Statutes
Amendment Act, 1977, pr6cit6e).

Le paragraphe 52(2) de The Public Utilities
Board Act m6rite 6galement d'8tre cit6:

[TRADUCTION] La Commission peut prononcer une
ordonnance provisoire, au lieu de rendre une ordonnance
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further direction, either for an adjourned hearing of the
matter or for further application.

Section 54 provides in similar language the author-
ity for the Board to make such interim orders ex
parte. These interim orders are couched in the
same terms as the final or basic orders establishing
rates and tariffs and hence are likewise prospec-
tive.

Against this statutory background a brief out-
line of the historical facts of this proceeding and
its origins bring the two issues now before the
Court into sharper focus. Commencing on August
20, 1974, the Company filed an application for an
order determining the rate base and fixing a fair
return thereon and approving the rates and
charges for the natural gas supplied by the Com-
pany to its customers. The application made refer-
ence to the powers under s. 31 by asking for an
order "giving effect to such part of any losses
incurred by the applicant as may be due to any
undue delay in the hearing and determining of the
application". Finally the application sought an
order fixing interim rates pending the establish-
ment of "final rates". As a result of this applica-
tion several interim orders were issued between
November 15, 1974, and June 30, 1975. In
response to the application of August 20, 1974, the
Board by order made on September 15, 1975,
established the rate base, a fair return thereon and
the total utility revenue requirement at $72,141,-
000. These items were respectively found and
included in the order on the basis of "actual 1974"
figures and "forecast 1975" figures. The Board
then directed the Company to file a schedule of
rates "designed to generate the foregoing total
utility revenue requirements approved by the
Board".

The practice and terminology historically adopt-
ed by the Board in the discharge of its statutory
functions are no doubt clear to the industry and to
persons attending upon the Board in the discharge
of its functions but leaves something to be desired
in the sense that the terminology does not precisely
fit that employed by the legislation to which refer-
ence has been made. It is clear, however, that in its
order with respect to the August 1974 application,

d6finitive, et remettre sa d6cision A une audition ult6-
rieure de la demande ou A la pr6sentation d'une nouvelle
demande.

L'article 54 habilite la Commission, en des termes
semblables, A rendre de telles ordonnances provi-
soires ex parte. Ces ordonnances provisoires sont
r6dig6es de la m~me fagon que les ordonnances
d6finitives ou initiales fixant les tarifs et, comme
elles, ne s'appliquent que pour l'avenir.

Cet historique de la 16gislation doit 8tre com-
pl6t6 d'un rappel des faits A l'origine de ce pourvoi
afin de bien. mettre en 6vidence les deux questions
en litige devant cette Cour. Le 20 aoat 1974, la
Compagnie demandait une ordonnance 6tablissant
une base de tarification et un rendement convena-
ble et approuvant les tarifs et droits qu'elle voulait
imposer A ses clients pour le gaz naturel qu'elle
distribuait. Se r6f6rant aux pouvoirs pr6vus A l'art.
31, elle demandait une ordonnance [TRADUCTION]
atenant compte de la partie des pertes subies par la
requ6rante imputables A un retard indu A entendre
et A trancher la demandev. En outre, elle deman-
dait une ordonnance 6tablissant des tarifs provisoi-
res jusqu'A la fixation des atarifs d6finitifs. En
cons6quence, plusieurs ordonnances provisoires ont
6t6 rendues entre le 15 novembre 1974 et le 30 juin
1975. En r6ponse A la requite du 20 aofit 1974, la
Commission rendait, le 15 septembre 1975, une
ordonnance qui 6tablissait une base de tarification
et un rendement convenable et fixait le revenu
total n~cessaire A l'entreprise A $72,141,000. Ces
montants inclus dans l'ordonnance 6taient calcul6s
en fonction des adonn6es rbelles pour 1974D et des
spr6visions pour 19 7 5 P. La Commission a ensuite
ordonn6 A la Compagnie de produire un tarif
[TRADUCTION] capte A produire le revenu total
n~cessaire A I'entreprise approuv6 par la Commis-
sions.

Je ne doute pas que les usages et le vocabulaire
adopt6s par la Commission dans I'exercice des
devoirs que lui confbre la Loi soient clairs pour les
gens de l'industrie ou les personnes qui comparais-
sent devant la Commission, mais la terminologie
employ6e suscite une certaine confusion car elle
diffbre de celle de la 16gislation, A laquelle j'ai fait
r6f6rence plus haut. Toutefois, il est clair que c'est
en fonction de la p6riode A venir que la Commis-
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the Board has attempted to establish in the pros-
pective sense those rates which the Company will
require to enable it to carry on its business as a gas
utility in the future and until such further and
other rates are established by the Board. Had the
Company then responded to the September 15
order by filing a proposed schedule of rates the
Board would no doubt in completion of its statu-
tory response to the August 1974 application by
the Company have established the appropriate
schedule of rates to be brought into effect by the
Company in its billings from and after a date
prospectively prescribed by the Board.

The complication which gives rise to these pro-
ceedings occurred on August 20, 1975, when the
Company filed with the Board an application (not
to be confused with the application filed on August
20, 1974) for an order "approving changes in
existing rates, tolls or charges for gas supplied and
services rendered by Northwestern Utilities Lim-
ited to its customers"; together with an application
on September 25, 1975, for an interim order
"approving changes in existing rates, tolls or
charges for gas supplied and services rendered by
Northwestern Utilities Limited to its customers
pending final determination of the matter". The
application of 1975 recites the history of the 1974
application and states that the operating costs and
gas costs of the Company "have increased substan-
tially over the amounts included in the 1974
application and continue to increase". After recit-
ing that the Board in response to the 1974 applica-
tion had awarded the applicant "interim refund-
able rates", the 1975 application went on to state:

The existing rates charged by the Applicant for natu-
ral gas do not produce revenues sufficient to provide for
its present or prospective proper operating and deprecia-
tion expense and a fair return on the property used in
the service to the public.

Therefore the Company went on to apply for an
order determining the rate base, and a fair return
thereon, and fixing and approving rates for natural
gas supplied by the Company to its customers. The

sion a essay6, dans l'ordonnance relative A la
requ6te du 20 aofit 1974, de fixer les tarifs devant
permettre A la Compagnie de poursuivre 'exploita-
tion de son entreprise de distribution de gaz jus-
qu'd ce que la Commission fixe de nouveaux tarifs.
Si la Compagnie avait produit un projet de tarif,
en r6ponse A l'ordonnance du 15 septembre, la
Commission se serait sans nul doute acquitt6e des
devoirs que lui impose la Loi pour la requite
d'aofit 1974 en fixant le tarif appropri6 que la
Compagnie aurait pu commencer A appliquer dans
sa facturation A partir d'une date prescrite par la
Commission de fagon prospective.

Le litige actuel remonte au 20 aofit 1975, date A
laquelle la Compagnie a pr6sent6 a la Commission
une requ&e (A ne pas confondre avec la requite
produite le 20 aofit 1974) en vue d'obtenir une
ordonnance [TRADUCTION] aapprouvant les modi-
fications aux tarifs, taxes et droits actuellement
pergus par Northwestern Utilities Limited pour le
gaz distribu6 et les services fournis A ses clientsi;
cette requate fut suivie d'une autre, dat6e du 25
septembre 1975 pour obtenir une ordonnance pro-
visoire [TRADUCTION] oapprouvant, jusqu'A ce
qu'une d6cision d6finitive soit rendue, les modifica-
tions aux tarifs, taxes et droits actuellement pergus
par Northwestern Utilities Limited pour le gaz
distribu6 et les services fournis A ses clients). La
requ8te de 1975 fait l'historique de la requate de
1974 et souligne que les frais d'exploitation de la
Compagnie et le coit du gaz [TRADUCTION] cont
consid6rablement augment6 comparativement aux
montants indiqu6s dans la requete de 1974 et
continuent d'augmenterD. Aprbs avoir mentionn6
qu'A la suite de la requite pr6sent6e en 1974, 1a
Commission avait accord6 A la requbrante des
[TRADUCTION] atarifs provisoires remboursabless,
la requete de 1975 all~gue:

[TRADUCTION] Les tarifs actuellement pergus par la
requ6rante pour son gaz naturel ne produisent pas un
revenu suffisant pour lui permettre de faire face A ses
d6penses actuelles et futures d'exploitation et d'amortis-
sement et d'obtenir un taux de rendement convenable
sur l'investissement utilis6 au service du public.

La Compagnie a alors demand6 une ordonnance
qui 6tablisse une base de tarification et un rende-
ment convenable, et fixe et approuve les tarifs A
percevoir par la Compagnie pour la distribution de
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Company sought as well an order giving effect to
"such part of any losses incurred by the applicant
as may be due to any undue delay in the hearing
and determining of the application", apparently
paraphrasing s. 31 of The Gas Utilities Act. The
1975 application seeks as well interim rates "pend-
ing the fixing of final rates".

It is also relevant to note in passing that the
1974 application indeed had its own roots in a
prior procedure before the Board initiated by the
Board itself under s. 27 of The Gas Utilities Act in
1974. In June 1974, the Company applied for an
interim rate increase and after a hearing in July
1974 the application was denied on August 19,
1974, and the application of August 20, 1974, was
thereupon filed.

By its order of October 1, 1975, the Board
granted an interim increase in rates the effect of
which was to allow the Company to receive
$2,785,000 in excess of its revenues for 1975 which
would have been received under the then existing
rates. The question immediately arises as to
whether this sum represents increased expenses to
be incurred by the Company for the period after
the interim rates became effective (October 1,
1975) or whether it represents expenses incurred
and unrecovered in the past. It was from this
interim order that the City of Edmonton (herein
referred to as 'the City') appealed to the Appellate
Division of the Supreme Court of Alberta pursu-
ant to s. 62 of The Public Utilities Board Act:

(1) Subject to subsection (2) [the requirement of leave],
upon a question of jurisdiction or upon a question of
law, an appeal lies from the Board to the Appellate
Division of the Supreme Court of Alberta.

The Appellate Division of the Supreme Court of
Alberta set aside the Board order of October 1,
1975, and referred the matter to the Board "for
further consideration and redetermination". One
preliminary argument can be disposed of at the
outset. It was argued in the Courts below, as well

gaz naturel. La Compagnie a 6galement demand6
une ordonnance tenant compte de [TRADUCTION]
ala partie des pertes subies par la requbrante impu-
tables A un retard indu A entendre et A trancher la
demandep, paraphrasant apparemment l'art. 31 de
The Gas Utilities Act. La requ~te de 1975 deman-
dait en outre une ordonnance fixant des tarifs
provisoires applicables [TRADUCTION] ajusqu'A
l'6tablissement de tarifs d6finitifs.

Il est 6galement pertinent de souligner ici que la
requ~te pr6sent6e en 1974 r6sulte d'une proc6dure
ant6rieure entam6e la mime annbe par la Commis-
sion elle-m8me en vertu de l'art. 27 de The Gas
Utilities Act. En effet, en juin 1974, la Compagnie
avait demand6 A la Commission de fixer une aug-
mentation provisoire de tarifs; aprbs une audience
tenue en juillet 1974, la Commission a rejetE cette
requ~te, le 19 aofit 1974, et la Compagnie est
revenue A la charge en d6posant sa requite du 20
aofit 1974.

Dans son ordonnance du ler octobre 1975, la
Commission a accord6 une augmentation provi-
soire de tarifs permettant A la Compagnie de
percevoir un revenu supbrieur de $2,785,000 A
celui qu'elle aurait normalement pergu en 1975. II
faut imm6diatement se demander si cette diff&-
rence correspond A une augmentation des d6penses
aprbs la date d'entr6e en vigueur de l'augmenta-
tion provisoire de tarifs (soit le le' octobre 1975)
ou A des d6penses d6jA engagees mais non recou-
vrbes. C'est pr6cis6ment de cette ordonnance pro-
visoire dont la ville d'Edmonton (ci-aprbs appel6e
la aVilleD) a interjet6 appel devant la Division
d'appel de la Cour supr8me de l'Alberta en vertu
de I'art. 62 de The Public Utilities Board Act, qui
dispose:

[TRADUCTION] (1) Sous r6serve du paragraphe (2)
[l'autorisation d'appel], les d6cisions de la Commission
sont susceptibles d'appel A la Division d'appel de la Cour
supreme de l'Alberta sur une question de comp6tence ou
de droit.

La Division d'appel de la Cour supr8me de l'Al-
berta a infirm6 l'ordonnance de la Commission
rendue le le' octobre 1975 et lui a renvoy6 l'affaire
[TRADUCTION] apour nouvel examen et d6cisiono.
On peut tout de suite trancher une question pr6li-
minaire: on a soutenu devant les tribunaux d'ins-
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as in this Court, that the interim order under
appeal (dated October 1, 1975) was made pursu-
ant to the 1974 rate application, either as a vari-
ance of the 1974 order pursuant to s. 56 of The
Public Utilities Board Act, or as an interim order
in respect of the 1974 application. That submis-
sion, whatever its effect, was rejected by the Court
of Appeal and must be rejected here. On the face
of the interim order is found a reference to "the
application of N.U.L. dated the 20th day of
August, 1975". That reference, when read with the
transcript of the evidence at the hearing leaves no
doubt that the interim order was made with
respect to the 1975 application which clearly was
an independent application to establish, pursuant
to the aforementioned sections of The Gas Utilities
Act, the statutory prerequisites to a new tariff of
rates, and then a new tariff of rates.

I turn then to the first issue as to whether the
Board by its interim order of October 1, 1975, has
offended the provisions of s. 31 of The Gas Utili-
ties Act by granting as alleged by the City an
order permitting the recovery of losses incurred
before the date of the application, August 20,
1975. It was not argued before this Court that the
Board could not through s. 31 reach back to
August 20, 1975, and grant a rate increase to
recover costs thereafter incurred. The recitals to
the order of October 1975 make it difficult to
determine whether in fact the Board has invoked s.
31 in the interim rates established by the order or
whether the Board has simply made an interim
order under s. 51(2) of The Public Utilities Board
Act. We need not determine the answer to that
question in order to deal with this issue.

The issue is at this stage very narrow. No con-
test is raised as to the validity of the September
15, 1975, order nor the various interim rates
authorized in the 1974 application. The issue is
simply whether or not the Company by not apply-
ing in the 1974 application for a further interim
order has caused the Board to respond to the new
application in 1975 in such a way as to authorize a
new tariff which when implemented by the Com-
pany will have the effect of recovering from future
gas consumers revenue losses incurred by the

tance infbrieure et devant cette Cour que l'ordon-
nance provisoire (du 10, octobre 1975) contest6e en
appel faisait suite A la requite pr6sent6e en 1974 et
constituait soit une modification de l'ordonnance
rendue en 1974 en vertu de l'art. 56 de The Public
Utilities Board Act soit une ordonnance provisoire
se rapportant A la requite faite en 1974. Nous
devons, comme la Cour d'appel, rejeter cet argu-
ment sans en examiner la port6e. L'ordonnance
provisoire mentionne da requite de NUL en date
du 20 aofit 1975). Cette mention, et la transcrip-
tion de la preuve pr6sent6e A l'audition, indiquent
clairement que l'ordonnance provisoire suit la
requite pr6sent6e en 1975; cette dernibre 6tait
totalement ind6pendante et visait A fixer, confor-
m6ment aux articles susmentionn6s de The Gas
Utilities Act, les bases 16gales d'un nouveau tarif
et ledit nouveau tarif.

J'en viens A la premiere question en litige: l'or-
donnance provisoire rendue par la Commission le
let octobre 1975 contrevient-elle A l'art. 31 de The
Gas Utilities Act en permettant, selon la Ville, le
recouvrement de pertes subies avant la pr6senta-
tion de la requate, le 20 aofit 1975? On n'a pas
soutenu devant cette Cour que la Commission
n'avait pas le pouvoir, en vertu de l'art. 31, de faire
ses calculs A partir du 20 aofit 1975 et d'accorder
une augmentation de tarifs pour couvrir les d6pen-
ses engag6es aprbs cette date. Les attendus de
l'ordonnance d'octobre 1975 ne permettent pas
d'6tablir si la Commission s'est fond6e sur l'art. 31
pour fixer une augmentation provisoire ou a sim-
plement rendu une ordonnance provisoire en vertu
du par. 51(2) de The Public Utilities Board Act. Il
n'est pas n6cessaire de trancher cette question pour
r6gler le point en litige.

La question soumise A cette Cour est tris limi-
t6e. La validit6 de l'ordonnance rendue le 15 sep-
tembre 1975 et des nombreuses augmentations
provisoires accord6es A la suite de la requete pr6-
sent6e en 1974 n'est pas contestbe. 11 s'agit unique-
ment de d6terminer si, en ne demandant pas d'or-
donnance provisoire suppl6mentaire dans sa
requete de 1974, la Compagnie a amen6 la Com-
mission A r6pondre A la nouvelle requite de 1975
de manidre A autoriser des tarifs qui auraient pour
effet de faire supporter par les nouveaux consom-
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Company with respect to gas deliveries made to
consumers prior to the date of the application in
question (August 20, 1975) or prior to the advent
of the October 1, 1975, rates but in a manner not
authorized by s. 31.

The Appellate Division of the Supreme Court of
Alberta in both the judgments of Clement J.A.
and McDermid J. A., as well as counsel before this
Court, devoted a considerable amount of attention
to the accounting evidence filed by the Company
with reference to the total revenue requirement of
the Company in the years 1974 and 1975 and to
the possibility that the inclusion in the rate base or
the operating expenses established in Phase I of
the 1975 application of the additional expenses
which gave rise to the 1975 application, will have
the effect of violating or going beyond s. 31 by
authorizing rates which will have the effect of
recovering past losses. We are here not concerned
with capitalized losses because there is no sugges-
tion that the rate base will be enlarged by the
inclusion of any historical loss in the sense of an
accounting deficit in prior fiscal intervals but
rather with revenue losses other than those which
may be recovered pursuant to s. 31 and which
relate to the period from and after August 20,
1975. These losses of course have no relationship
to a rate base computed and established pursuant
to s. 28 of The Gas Utilities Act. We are con-
cerned only with whether or not the Board in its
processes has determined the total operating
expenses for some period, as well as the fair return
on the rate base, so as to enable the Board to
calculate prospectively the anticipated total reve-
nue requirement of the utility and thereby estab-
lish rates which prospectively will produce future
revenues to match the estimated future total reve-
nue requirement.

This procedure was the subject of comment by
Porter J.A. in Re Northwestern Utilities Ltd. 6 at
p. 290, and which comments I find apt in the
circumstances now before us:
One effect of this ruling is that future consumers will
have to pay for their gas a sum of money which equals
that which consumers prior to August 31, 1959 ought to
have paid but did not pay for gas they had used. In

6 (1960), 25 D.L.R. (2d) 262.

mateurs de gaz les pertes de revenu sur le gaz livr6
avant la date de la requ8te (soit le 20 aofit 1975)
ou avant la mise en vigueur des tarifs du l
octobre 1975, mais d'une faqon qui n'est pas auto-
ris6e par l'art. 31.

Les juges Clement et McDermid, qui ont rendu
le jugement de la Division d'appel de la Cour
supreme de l'Alberta, et les avocats devant cette
Cour se sont longuement pench6s sur la preuve
comptable soumise par la Compagnie au sujet du
revenu total n6cessaire pour les ann6es 1974 et
1975 et sur la possibilit6 que l'inclusion des d6pen-
ses suppl6mentaires A l'origine de la requate de
1975 dans la base de tarification ou dans les
d6penses d'exploitation 6tablies dans le cadre de la
premibre 6tape de 1'6tude de la requAte de 1975
contrevienne A l'art. 31 en autorisant des tarifs qui
permettaient de compenser des pertes pass6es. 11
ne s'agit pas de pertes capitalis6es, car on n'a pas
pr6tendu que la base de tarification avait 6t6 aug-
ment6e par l'inclusion d'une perte pass6e, au sens
d'un d6ficit comptable d'ann6es d'imposition pr6-
c6dentes; il s'agit plut6t de pertes de revenu autres
que celles visbes par l'art. 31 et qui auraient 6t6
subies aprbs le 20 aofit 1975. Il est bien 6vident
que ces pertes n'ont aucun lien avec la base de
tarification calcul6e et 6tablie en conformit6 de
l'art. 28 de The Gas Utilities Act. La seule ques-
tion A trancher A cet 6gard est de savoir si la
Commission a 6tabli les d6penses totales d'exploi-
tation pour une pbriode donn6e et le rendement
convenable sur la base de tarification afin d'8tre en
mesure de calculer, pour l'avenir, le revenu total
n&cessaire A l'entreprise et donc fixer des tarifs
pouvant produire suffisamment de revenus dans
l'avenir pour correspondre au revenu total n6ces-
saire ainsi d6termin&

Cette facon de proc6der a fait faire au juge
Porter, dans l'arret Re Northwestern Utilities
Ltd.6 A la p. 290, un commentaire qui me semble
pertinent en I'esp~ce:
[TRADUCTION] Cette d6cision a notamment I'effet de
faire payer aux nouveaux consommateurs de gaz une
somme 6gale A ce que les consommateurs desservis avant
le 31 aofit 1959 auraient di payer, mais n'ont pas pay6,

6 (1960), 25 D.L.R. (2d) 262.
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short, the undercharge to one group of consumers for
gas used in the past is to become an overcharge to
another group on gas it uses in the future. When the
Board capitalized this sum, it made all the future con-
sumers debtors to the company for the total amount of
the deficiency, payable ratably with interest from their
respective future gas consumption.

It is conceded of course that the Act does not
prevent the Board from taking into account past
experience in order to forecast more accurately
future revenues and expenses of a utility. It is quite
a different thing to design a future rate to recover
for the utility a 'loss' incurred or a revenue defi-
ciency suffered in a period preceding the date of a
current application. A crystallized or capitalized
loss is, in any case, to be excluded from inclusion
in the rate base and therefore may not be reflected
in rates to be established for future periods.

The evidence submitted by the Company on the
hearing of the 1975 application centred largely
upon the urgent need for interim refundable rates
by which the Company;
can recover its costs of service and earn an adequate
return on its utility assets for the year 1975. If the
interim rates requested are nor granted, the costs of
providing natural gas service would not be fully
recovered.

The evidence goes on to outline the utility income
under existing rates for the years 1975 and 1976
and it is stated that these rates unless augmented
by interim rates as proposed will produce a short-
fall in revenue of approximately $700,000 per
month. The accounts so filed reveal computations
which show the need for an additional $2.785
million for the year 1975 of which operating
expenses represent $2.105 million. Unhappily, the
record does not reveal whether all the components
of the additional $2.785 million are recurring
expenses and costs, or legitimate demands for
return on capital, which will run evenly into the
future. It may be that in the quarterly period of
1975 remaining at the time of the order, these
projections will exceed or be less than the actual
expenses to be incurred in that very quarterly
period. On this the evidence is strangely silent. The

pour le gaz qu'ils ont utilis6. Bref, une perception insuf-
fisante dans le pass6 A l'6gard d'un groupe de consom-
mateurs de gaz entraine une surcharge A l'6gard d'un
autre groupe de consommateurs pour le gaz qu'il utili-
sera A l'avenir. En capitalisant cette somme, la Commis-
sion a rendu tous les consommateurs 6ventuels de gaz
d6biteurs envers la Compagnie d'un montant correspon-
dant au manque A gagner avec intbr~ts, A payer en
proportion de leur consommation future.

11 est admis que la Loi n'empiche pas la Com-
mission de tenir compte de l'exp6rience pass6e
pour mieux 6valuer les revenus et les d6penses A
venir d'une entreprise de services publics. Mais ce
n'est pas la m~me chose d'6tablir un tarif qui
permette A l'entreprise de compenser une aperteD
ou une insuffisance de revenus subie au cours
d'une p6riode ant~rieure A la date de la requite
consid6r6e. Une perte identifibe ou capitalis6e doit,
de toute fagon, 8tre exclue de la base de tarifica-
tion et, en cons6quence, elle ne peut se refl6ter
dans les tarifs 6tablis pour une p~riode A venir.

La preuve fournie par la Compagnie A l'audition
de la requate de 1975 a principalement port6 sur le
besoin urgent de tarifs remboursables pour lui
permettre
[TRADUCTION]de recouvrer ses frais d'exploitation et
d'obtenir un rendement convenable sur son investisse-
ment pour I'ann6e 1975. Si les tarifs provisoires deman-
d6s ne sont pas accord6s, le prix du service de distribu-
tion de gaz naturel ne sera pas compl6tement couvert.

En ce qui concerne les revenus produits par les
tarifs pr~vus pour les ann6es 1975 et 1976, la
preuve r6vble qu'A moins d'etre augment6s par les
tarifs provisoires propos6s, ils entraineront un
manque A gagner d'environ $700,000 par mois. La
preuve comptable comprend en outre des calculs
6tablissant le besoin de $2,785,000 suppl6mentai-
res pour l'ann6e 1975, dont $2,105,000 pour les
frais d'exploitation. Malheureusement, le dossier
n'indique pas si la somme de $2,785,000 est enti&
rement compos6e de d6penses et de frais pbriodi-
ques ou de r6clamations 16gitimes relatives au
rendement sur l'investissement, qui s'6taleraient
r6gulibrement sur les p6riodes A venir. Il se peut
qu'au cours du trimestre de 1975 restant A courir A
l'6poque de l'ordonnance, ces pr6visions s'avrent
plus 6lev6es ou plus faibles que les d6penses v6rita-
blement engag6es au cours de ce trimestre. La
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evidence of the treasurer of the Company deals
with the revenues for the year 1975 as follows:

A. The revenues from gas sales for the test year 1975
of $87,265,000 as shown on line 6 of Statement
2.01 (Forecast-Proposed Rates) constitutes
$84,480,000 of revenues forecast under existing
rates as shown on Line 6 of Statement 2.01 (Fore-
cast-Existing Rates) and $2,785,000 of addition-
al revenues to earn a utility rate of return of
9.93%. The increase is that estimated to be derived
from introduction on October 1, 1975, of the
requested interim rates, including an increase in
franchise tax of $120,000.

Q. On what year are the interim rates designed?

A. 1975 was chosen as the test year and rates were
designed to recover 1975 costs.

In its application for interim rates the Company
reduces the effect of the anticipated loss of revenue
to the conclusion:
The rate of return on the base rate drops from 9 percent
in 1974 to 8.43 percent in 1975 and further declines to
6.77 percent in 1976. The requested rate of return on
rate base for 1975 under the proposed rates is 9.93
percent. This difference of 1 2 percent represents
$1,600,000 in utility income.

This reference would appear to be to the difference
between the prevailing rates in 1975 prior to Octo-
ber Ist and the rates which would prevail in 1975
under the proposal made for the rates effective
October 1, 1975. The application for the interim
rates goes on to state:
Without rate relief in the form of interim rates for the
balance of 1975, the imputed return on common equity
drops to 10.2 percent compared to the recommended
equity return of 141% percent to 15/8 percent ...

From this and like excerpts from evidence, testi-
mentary and documentary, the City has taken the
view that the augmentation to rates for the last
quarter of 1975 sought by the Company and
granted by the Board has in effect been a recogni-
tion of a deemed increase in the rate base or
operating expenses by the inclusion therein of an

preuve n'6claire absolument pas cette question. Le
tr6sorier de la Compagnie a prbsent6 le t6moi-
gnage suivant au sujet des revenus de l'ann6e
1975:

[TRADUCTION] R. Les revenus de $87,265,000 prove-
nant de la vente de gaz pour I'ann6e t6moin 1975,
inscrits A la sixidme ligne du relev6 2.01 (Pr6vi-
sions-tarifs sugg6r6s) comprennent $84,480,000
de revenus pr6vus selon les tarifs actuellement en
vigueur figurant A la sixibme ligne du relev6 2.01
(Pr6visions-Tarifs actuels) et $2,785,000 de reve-
nus suppl6mentaires destin6s A permettre un taux
de rendement de 9.93%. L'augmentation corres-
pond A l'estimation du montant r6sultant de la
demande d'augmentation provisoire des tarifs pr6-
sent6e le ler octobre 1975 et A l'augmentation de
$120,000 des droits sur la concession.

Q. Sur la base de quelle ann6e les tarifs provisoires
sont-ils 6tablis?

R. L'ann6e 1975 a 6t6 choisie comme l'ann6e t6moin
et les tarifs ont 6t6 6tablis en fonction des cofits de
cette annbe-lA.

Dans sa demande de tarifs provisoires, la Compa-
gnie rambne l'effet de la perte anticip6e de revenus
A la conclusion suivante:
[TRADUCTION] Le taux de rendement sur la base de
tarification tombe de 9 pour cent en 1974 A 8.43 pour
cent en 1975 et A 6.77 pour cent en 1976. Le taux de
rendement pour 1975 compte tenu du tarif sugg6r6 est
de 9.93 pour cent. Cette diff6rence de 1/ pour cent
repr6sente un revenu de $1,600,000 pour l'entreprise.

Il s'agit, semble-t-il, de la diff6rence entre les
tarifs en vigueur en 1975, jusqu'au 1' octobre, et
les tarifs propos6s A partir du 1e octobre 1975. La
demande de tarifs provisoires dit en outre:

[TRADUCTION] Sans l'augmentation provisoire des
tarifs pour le reste de I'ann6e 1975, le rendement sur
l'avoir des actionnaires ordinaires sera de 10.2 pour cent
alors qu'il devrait atre de 14% A 15/8 pour cent ...

Se fondant sur cela, et sur d'autres preuves testi-
moniales et documentaires, la Ville pr6tend que
l'augmentation des tarifs pour le dernier trimestre
de 1975, demand6e par la Compagnie et accord6e
par la Commission, revient A admettre une aug-
mentation de la base de tarification ou des d6pen-
ses d'exploitation pour y inclure une perte qui ne
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otherwise unrecoverable loss in that part of the
year 1975 preceding the 1975 application filed on
August 20. Additionally, or perhaps more accu-
rately, alternatively, the City has put the argument
that the Company by its interim rate proposal has
sought to recover in 1975 additional costs of
$2.785 million without in any way establishing
that the revenue so sought is required to match
expenses to be incurred either during the effective
period of the new interim rates, or is to recover lost
revenue in the manner authorized by s. 31. In
support of this argument, the City points out that
the sum of $2.1 million, which is said to be
required to meet increases in operating expenses, is
not isolated and shown to be additional expenses to
be incurred in the last quarter of 1975 but rather
is the excess of 1975 expenses over and above those
forecast in the earlier proceedings and which
excess is forecast on the basis of actual expendi-
tures in the first 6 months of 1975 together with
anticipated expenditures in the last 6 months of
1975.

The Company meets this argument by the sub-
mission that losses contemplated by s. 31 cannot
be discerned until the close of the fiscal period
selected as the basis for the application for new
rates and that this is peculiarly so in the case of a
gas utility by reason of fluctuating conditions
beyond the control of the utility. The Board in
disposing of these opposing positions states simply:

AND THE BOARD having considered the argument of
counsel for Interveners that the application for interim
refundable rates by N.U.L. should be rejected, in whole
or in part, on the grounds that the increased interim
refundable rates are for the purpose of recovering "past
losses" which they claim have been incurred by N.U.L.
since January 1, 1975:
AND THE BOARD considering that the forecast revenue
deficiency in the 1975 future test year requested by
N.U.L. cannot be properly characterized as "past
losses".

The terminology "past losses", employed per-
haps by all parties before the Board and adopted
by the Board in its order, makes it difficult in
reviewing the record as well as the various orders
of the Board to determine whether or not the

serait autrement pas remboursable pour la partie
de l'ann6e 1975 pr6c6dant le 20 aofit 1975, date de
la pr6sentation de la requite. En outre, ou, pour
6tre plus pr6cis, subsidiairement, la Ville a soutenu
que l'augmentation provisoire r6clambe par la
Compagnie visait A compenser en 1975 un cofit
suppl6mentaire de $2,785,000 sans prouver soit
que le revenu suppl6mentaire r6clam6 correspond
aux d6penses engag6es au cours de la pbriode
d'application des nouveaux tarifs provisoires soit
qu'il vise A recouvrer une perte de revenu de la
manibre prbvue A l'art. 31. A l'appui de cet argu-
ment, la Ville fait valoir que la somme de $2,100,-
000 r6clam6e pour faire face A l'augmentation des
d6penses d'exploitation n'a 6t6 ni isol6e ni identi-
fibe comme correspondant A des d6penses suppl&-
mentaires A engager au cours du dernier trimestre
de 1975. Selon la Ville, cette somme repr6senterait
au contraire l'exc6dent des d6penses engag6es en
1975 sur celles pr6vues au d6part, cet exc6dent
6tant lui-mime calculd en fonction de d6penses
engag6es durant le premier semestre de 1975 et
sur les pr6visions de d6penses pour le dernier
semestre de cette ann6e-ld.

La Compagnie r6pond A cet argument que les
pertes visbes A l'art. 31 ne peuvent 8tre identifi6es
avant la fin de la p6riode d'imposition choisie pour
I'application des nouveaux tarifs et ajoute que c'est
particulibrement vrai dans le cas d'une entreprise
de distribution de gaz, en raison de fluctuations
incontr6lables. Tranchant ces th6ses contradictoi-
res, la Commission a simplement d6clar6:

[TRADUCTION] ET CONSID8RANT l'argumentation des
avocats des intervenants en faveur du rejet, en totalit6
ou en partie, de la requate de NUL pour l'obtention de
tarifs provisoires remboursables, au motif que l'augmen-
tation provisoire et remboursable des tarifs vise A recou-
vrer des apertes pass6ess subies par NUL depuis le l0
janvier 1975;
ET CONSIDtRANT que le manque A gagner pr6vu par
NUL pour 1975, I'ann6e t6moin, ne constitue pas v6rita-
blement des apertes pass6esD.

L'expression upertes pass6esu employ6e par
toutes les parties ou presque devant la Commis-
sion, et reprise par cette dernibre dans son ordon-
nance, ne facilite pas l'examen du dossier et des
diverses ordonnances de la Commission lorsqu'il
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Board was indeed attempting to isolate the ele-
ments to be taken into account by the Board in
discharging its functions under ss. 27, 28 and 29 of
The Gas Utilities Act with reference to specific
parts of the calendar year 1975. If, for example,
the Board had assumed that the additional revenue
sought in the application of September 25, 1975,
for an interim order pending the determination of
the application of August 20, 1975, was to match
expenses forecast to be incurred by the Company
in the last quarter of 1975, then there would be no
attempt by the Board to take into account revenue
losses incurred prior to August 20, 1975, and thus
no failure on the part of the Board to comply with
the statute and with s. 31 in particular. The pro-
cess of matching forecast revenues to be realized
from the proposed interim rates against the fore-
cast expenses comprising the total revenue require-
ments for the last quarterly period would be com-
plete. It is impossible to discern whether or not
that is the result which is sought to be reflected by
the Board in its order of October 1, 1975. Such
may well be the case, but on the other hand, it
might be as submitted by the City that these
additional expenses totalling $2.785 million are in
whole or in part the result of annualizing expenses
incurred before and/or after August 20, 1975, so
that the total revenue requirement for the "test
year" need be augmented by $2.785 million in
order to meet the total revenue requirements for
the year. It is in my view wholly unnecessary to
enter the debate as to whether or not in making
the estimates for future expenses a fiscal period of
a year, two years, a half year, etc., need be select-
ed. What is required by the statute is an estimate
by the Board of the future needs of the utility
which are recognized in the statute to be compen-
sable by the operation in the future of the rates
prescribed by the Board. Similarly the forecast of
revenues to be recovered by the proposed rates
need not be predicated necessarily upon a hypo-
thetical or real fiscal year or. a shorter period.
Obviously in a seasonal enterprise such as the gas
utility business a full calendar fiscal period repre-
sents the marketing picture throughout the four
seasons of the year. Equally obviously, recurring
cash outlays relevant to expenses unevenly
incurred throughout the year can be annualized

s'agit de d6terminer si cette dernibre a effective-
ment tent6 d'isoler les 616ments dont elle devait
tenir compte pour s'acquitter de ses fonctions en
vertu des art. 27, 28 et 29 de The Gas Utilities
Act, relativement A des pbriodes pr6cises de l'ann6e
civile 1975. Si, par exemple, la Commission a
pr6sum6 que le revenu suppl6mentaire r6clam6
dans la requite du 25 septembre 1975, visant une
ordonnance provisoire applicable en attendant que
soit tranch6e la requate du 20 aofit 1975, corres-
pondait aux d6penses que la Compagnie pr6voyait
effectuer au cours du dernier trimestre de 1975,
alors on peut dire que la Commission n'a pas
cherch6 A tenir compte des pertes de revenu subies
avant le 20 aofit 1975 et qu'elle n'a en cons6quence
pas viol6 la Loi ni, plus pr6cis6ment, I'art. 31.
L'objectif, qui est de faire correspondre le montant
des revenus projet6s provenant des tarifs provisoi-
res propos6s au montant des d6penses projetbes
formant le revenu total necessaire pour le dernier
trimestre, serait donc atteint. Mais il est impossi-
ble de savoir si c'est effectivement le r6sultat
recherch6 par la Commission dans son ordonnance
du le octobre 1975. Il se peut fort bien que ce soit
le cas; en revanche, il se peut aussi, comme le
pr6tend la Ville, que ces d6penses suppl6mentaires
de $2,785,000 soient fond6es, en totalit6 ou en
partie, sur des d6penses antbrieures et/ou post6-
rieures au 20 aotit 1975, de sorte que le revenu
total n6cessaire pour al'ann6e t6moin doit 8tre
augment6 de $2,785,000 pour correspondre au
revenu total n6cessaire pour l'ann6e. Il est A mon
avis inutile de d6battre la question de savoir si les
estimations des d6penses A venir doivent 8tre fon-
d6es sur l'ann6e d'imposition, sur deux ans ou sur
un semestre. La Commission est tenue d'6valuer
les besoins futurs de l'entreprise dont la Loi auto-
rise la compensation par les tarifs prescrits par la
Commission pour I'avenir. Les previsions des reve-
nus que devront produire les tarifs propos6s ne
doivent pas non plus n6cessairement 8tre fond6es
sur une ann6e d'imposition hypoth6tique ou r6elle
ou sur une p6riode plus courte. II est bien 6vident
lorsqu'il s'agit d'une entreprise saisonnibre, comme
un service de distribution de gaz, qu'une ann6e
complete d'imposition donne une image fiddle des
ventes de l'entreprise au cours des quatre saisons
de l'ann6e. Il est 6galement 6vident que les d6pen-
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either by an accounting adjustment where the
expense incurred relates to a longer period or
extends beyond the fiscal year in question, or can
be annualized where the expense incurred relates
to a segment of the fiscal period. In any case the
administrative mechanics to be adopted in the
discharge of the function mandated by The Gas
Utilities Act are exclusively within the power of
the Board. We need not here deal with the ques-
tion of arbitrariness in the discharge of adminis-
trative functions for there is no evidence on the
record before this Court raising any such issue.
This Court is concerned only with the issue as to
whether the Board in the performance of its duties
under the statute has exceeded the power and
authority given to it by the Legislature. Clement
J.A. has observed in his reasons:

[P]rima facie the new tentative rate base includes an
amount for revenue losses in 1975 up to the date of the
application in August, since the figures do not purport to
apportion the loss between the two periods of the year.

I am not prepared to say that a prima facie case
has been established that the effect of the applica-
tion of the interim rates from October 1, 1975,
onwards will be the recovery in the future of
revenue shortfalls incurred prior to August 20,
1975. Indeed, in my respectful view, the test is not
whether the "new tentative rate base includes an
amount for revenue losses" but rather the question
is whether or not the interim rates prospectively
applied will produce an amount in excess of the
estimated total revenue requirements for the same
period of the utility by reason of the inclusion in
the computation of those future requirements of
revenue shortfalls which have occurred prior to the
date of the application in question, whether or not
those "shortfalls" have been somehow incorpo-
rated into the rate base or have been included in
the operating expenses forecast for the period in
which the new interim rates will be applied, sub-
ject always to the Board's limited power under s.
31.

The Company submitted to this Court that a
determination of what is or is not a 'past loss' is a

ses de capital qui reviennent pbriodiquement et qui
sont engag6es A diff6rentes 6poques de l'ann6e
peuvent 8tre calcul6es sur une base annuelle avec
les rectifications comptables approprides lorsque la
d6pense est engag6e pour une p6riode plus longue,
ou va au-deld de l'ann6e d'imposition, ou meme
lorsqu'elle a trait A une partie seulement de l'ann6e
d'imposition. Quoi qu'il en soit, les techniques
administratives auxquelles la Commission a
recours pour s'acquitter du r6le que lui confbre
The Gas Utilities Act sont exclusivement de son
ressort. Il ne saurait 8tre question ici d'ex6cution
arbitraire des fonctions administratives puisque le
dossier soumis A cette Cour ne contient rien A cet
6gard. La seule question soumise A cette Cour
consiste A d6terminer- si, dans I'exercice de ses
fonctions, la Commission a exc6d6 les pouvoirs que
lui a conf6r6s la L6gislature. Le juge Clement fait
la remarque suivante dans ses motifs:
[TRADUCTION] Prima facie, la nouvelle base de tarifica-
tion propos6e contient un montant destin6 A couvrir des
pertes de revenu subies depuis le d6but de 1975 jusqu'A
la date de la pr6sentation de la requate, en aoflt, car les
calculs ne r6partissent pas la perte entre les deux p6rio-
des de l'ann6e.

Je ne suis pas pr8t A dire qu'il est 6tabli prima
facie que l'imposition des tarifs provisoires A
compter du 1"r octobre 1975 permettait le recou-
vrement dans l'avenir de pertes de revenu subies
avant le 20 aofit 1975. Avec 6gards, je suis d'avis
qu'au lieu de se demander si la anouvelle base de
tarification propos6e contient un montant destin6 A
couvrir des pertes de revenuo, il faut se demander
si l'imposition dans I'avenir des tarifs provisoires
procurera un revenu exc6dant le revenu total
requis selon les calculs pour la m~me pei ode, suite
A l'inclusion dans le calcul d'un montant destin6 A
couvrir les manques A gagner subis avant la date
de la pr6sentation de la requate, que ces derniers
aient ou non 6t6 inclus, de quelque fagon que ce
soit, dans la base de tarification ou aient 6t6 inclus
dans les d6penses d'exploitation pr6vues pour la
pbriode durant laquelle les nouveaux tarifs provi-
soires seront impos6s, sous reserve 6videmment du
pouvoir limit6 de la Commission en vertu de l'art.
31.

La Compagnie a plaid6 devant cette Cour que la
d6termination de ce qui constitue une aperte
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pure question of fact and as such is not subject to
appeal by reason of s. 62 of The Public Utilities
Board Act, supra, which limits appeals from
Board decisions to questions of "law or jurisdic-
tion". The appeal before this Court involves a
determination of the intent of the Legislature with
respect to the Board's jurisdiction to take into
account shortfalls in revenue or excess expendi-
tures occurring or properly allocable to a period of
time prior to an application for the establishment
of rates under the Act. The Board's decision as to
the characterization of "the forecast revenue defi-
ciency in the 1975 future test year" of the Com-
pany involves a determination of the matters of
which cognizance may be taken by the Board in
setting rates under the statute. This is a question
of law and may properly be made the subject of an
appeal to a court pursuant to s. 62. The disposition
of an application which, as I have said, involved
the Board in construing ss. 28 and 31 of The Gas
Utilities Act, raises a question of law and may well
go to the jurisdiction of the Board.

However, it is not possible for the reviewing
tribunal in the circumstances in this proceeding to
ascertain from the Board order whether the Board
acted within or outside the ambit of its statutory
authority. The form and content of the Board's
order are so narrow in scope and of such extraordi-
nary brevity that one is left without guidance as to
the basis upon which the rates have been estab-
lished for the period October 1, 1975, onwards.
Hence this further submission of the Company
must fail.

I turn now to the second issue, namely the
application of s. 8 of The Administrative Proce-
dures Act of Alberta, supra, to these proceedings.
This provision imposes upon certain administrative
tribunals the obligation of providing the parties to
its proceedings with a written statement of its
decision and the facts upon which the decision is
based and the reasons for it. Section 8 states:

Where an authority exercises a statutory power so as
to adversely affect the rights of a party, the authority
shall furnish to each party a written statement of its
decision setting out

(a) the findings of fact upon which it based its deci-
sion, and

pass6eD est une question de fait, non susceptible
d'appel en vertu de l'art. 62 de The Public Utilities
Board Act, pr6cit6; cet article limite l'appel des
d6cisions de la Commission aux seules questions de
adroit ou de comp6tence. Le pr6sent pourvoi
implique l'analyse de l'intention du l6gislateur
relativement au pouvoir de la Commission de tenir
compte des manques A gagner ou des d6penses
exc6dentaires engagees avant la pr6sentation d'une
demande de nouveaux tarifs en vertu de la Loi. La
d6cision de la Commission au sujet du amanque A
gagner pr6vu pour 1975, l'ann6e t6moin, com-
porte la d6termination de questions dont la Com-
mission prend connaissance pour fixer les tarifs en
vertu de la Loi. C'est 1d une question de droit
susceptible d'appel en vertu de l'art. 62. Une d6ci-
sion relative A une requite qui, comme je l'ai dit,
oblige la Commission A interpr6ter les art. 28 et 31
de The Gas Utilities Act, soulive une question de
droit pouvant mettre en cause la comp6tence de la
Commission.

Cependant, les circonstances de la pr6sente
affaire ne permettent pas au tribunal qui examine
l'ordonnance de la Commission d'6tablir si cette
dernibre a exc6d6 ou non sa comp6tence. Le libell6
et le contenu de l'ordonnance de la Commission
sont en effet d'une port~e si limit6e et d'une telle
brivet6 qu'il est impossible d'6tablir si les tarifs
ont 6t6 fix6s pour la p6riode commengant le 1e
octobre 1975. Cet argument de la Compagnie ne
peut donc 8tre retenu.

J'en viens maintenant A la deuxibme question en
litige; elle porte sur l'application de l'art. 8 de The
Administrative Procedures Act de l'Alberta, pr6ci-
tee, aux pr6sentes proc6dures. Cette disposition
oblige certains tribunaux administratifs A commu-
niquer aux parties une d6cision 6crite, exposant les
conclusions de fait et les motifs sur lesquels elle est
fond6e. Cet article pr6voit:

[TRADUCTION] Lorsque, dans l'exercice de pouvoirs
conf6r6s par la loi, un organisme porte atteinte aux
droits d'une partie, il doit communiquer A chaque partie
un expos6 6crit de sa d6cision et y pr6ciser

a) les conclusions de fait sur lesquelles sa d6cision est
fond6e, et
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(b) the reasons for the decision.

The "reasons" handed down by the Board consist
of the following:

INTERIM ORDER

UPON THE APPLICATION of Northwestern Utilities Lim-
ited, (hereinafter referred to as "N.U.L.") to the Public
Utilities Board for an Order or Orders approving
changes in existing rates, tolls or charges for gas sup-
plied and services rendered by N.U.L. to its customers;

AND UPON READING the application of N.U.L. dated
the 20th day of August, 1975 and the Affidavit of
Dorothea E. Blackwood concerning service by mail and
by newspaper publication of a Notice of the matter as
directed by the Board and written evidence of witnesses
of N.U.L. and other material filed in support of the
application;
AND UPON HEARING an application made by N.U.L. on
September 25, 1975, for an Interim Order approving
changes in existing rates, tolls or charges for gas sup-
plied and services rendered by N.U.L. to its customers
pending final determination of the matter;

AND UPON HEARING the application, testimony and
submission of witnesses and counsel for N.U.L.;
AND THE BOARD having considered the argument of
counsel for Interveners that the application for interim
refundable rates by N.U.L. should be rejected, in whole
or in part, on the grounds that the increased interim
refundable rates are for the purpose of recovering "past
losses" which they claim have been incurred by N.U.L.
since January 1, 1975;
AND THE BOARD considering that the forecast revenue
deficiency in the 1975 future test year requested by
N.U.L. cannot be properly characterized as "past
losses''.
AND THE BOARD considering that delay in granting an
interim increase in rates may adversely affect N.U.L.'s
financial integrity and customer service;
AND N.U.L. having undertaken to refund to its customers
such amounts as the Board may direct if any of the said
interim rates are changed after further hearing.

IT IS ORDERED as follows: ....

The law reports are replete with cases affirming
the desirability if not the legal obligation at
common law of giving reasons for decisions (vide
Gill Lumber Chipman (1973) Ltd. v. United
Brotherhood of Carpenters and Joiners of Ameri-

b) les motifs de sa d6cision.

Voici les amotifso expos6s par la Commission:

[TRADUCTION] ORDONNANCE PROVISOIRE

THE PUBLIC UTILITIES BOARD, SUR REQUtTE de North-
western Utilities Limited (ci-aprbs appel6e aNUL*) en
vue d'obtenir une ordonnance ou des ordonnances
approuvant les modifications aux tarifs, taxes ou droits
actuellement pergus par NUL pour le gaz fourni et les
services rendus A ses clients;
ET APRES LECTURE de la requ8te de NUL en date du 20
aotit 1975, de l'affidavit de Dorothea E. Blackwood
relatif A la signification par courrier et la publication
dans un journal d'un avis de requ8te, conform6ment aux
directives de la Commission, et de la preuve 6crite des
t6moins de NUL et autres documents produits A l'appui
de la requite;
ET APRPS AUDITION d'une requite pr6sent6e par NUL
le 25 septembre 1975 en vue d'obtenir une ordonnance
provisoire approuvant les modifications aux tarifs, taxes
ou droits actuellement pergus par NUL pour le gaz
fourni et les services rendus A ses clients, en attendant
une d6cision d6finitive;
ET APRES AUDITION de la requ6te, des t6moins et des
avocats de NUL;
ET CONSIDtRANT l'argumentation des avocats des inter-
venants en faveur du rejet, en totalit6 ou en partie, de la
requate de NUL pour l'obtention de tarifs provisoires
remboursables, au motif que l'augmentation provisoire
et remboursable des tarifs vise A recouvrer des apertes
pass6ess subies par NUL depuis le le'janvier 1975;

ET CONSIDERANT que le manque A gagner pr6vu par
NUL pour 1975, I'ann6e t6moin, ne constitue pas v6rita-
blement des apertes passbess;

ET CONSIDERANT qu'un retard A accorder une augmen-
tation provisoire des tarifs pourrait luire A la stabilit6
financibre de NUL et aux services fournis aux clients;
ET CONSIDERANT l'engagement de NUL de rembourser
A ses clients les montants prescrits par la Commission si,
apras audition, cette derniare d6cidait de modifier lesdits
tarifs provisoires;
STATUE que ...

Les recueils judiciaires regorgent de jugements
affirmant qu'il est souhaitable sinon obligatoire en
common law, de rendre des d6cisions motiv6es
(voir Gill Lumber Chipman (1973) Ltd. v. United
Brotherhood of Carpenters and Joiners of Ameri-
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ca Local 21427, per Hughes C.J.N.B. at p. 47;
MacDonald v. The Queen", per Laskin C.J.C. at p.
262). This obligation is a salutary one. It reduces
to a considerable degree the chances of arbitrary
or capricious decisions, reinforces public confi-
dence in the judgment and fairness of administra-
tive tribunals, and affords parties to administrative
proceedings an opportunity to assess the question
of appeal and if taken, the opportunity in the
reviewing or appellate tribunal of a full hearing
which may well be denied where the basis of the
decision has not been disclosed. This is not to say,
however, that absent a requirement by statute or
regulation a disposition by an administrative tri-
bunal would be reviewable solely by reason of a
failure to disclose its reasons for such disposition.

The Board in its decision allowing the interim
rate increase which is challenged by the City failed
to meet the requirements of s. 8 of The Adminis-
trative Procedures Act. It is not enough to assert,
or more accurately, to recite, the fact that evidence
and arguments led by the parties have been con-
sidered. That much is expected in any event. If
those recitals are eliminated from the 'reasons' of
the Board all that is left is the conclusion of the
Board "that the forecast revenue deficiency in the
1975 future test year requested by the Company
cannot be properly characterized as "past
losses" ". The failure of the Board to perform its
function under s. 8 included most seriously a fail-
ure to set out "the findings of fact upon which it
based its decision" so that the parties and a
reviewing tribunal are unable to determine wheth-
er or not, in discharging its functions, the Board
has remained within or has transgressed the
boundaries of its jurisdiction established by its
parent statute. The obligation imposed under s. 8
of the Act is not met by the bald assertion that, as
Keith J. succinctly put it in Re Canada Metal Co.
Ltd. et al. and MacFarlane, at p. 587, when
dealing with a similar statutory requirement, "my
reasons are that I think so".

7 (1973), 7 N.B.R. (2d) 41 (N.B.S.C.A.D.).
8 (1976), 29 C.C.C. (2d) 257.
9 (1973), 1 O.R. (2d) 577.

ca Local 21427, le juge en chef Hughes du Nou-
veau-Brunswick, A la p. 47; MacDonald c. La
Reine8, le juge en chef Laskin du Canada, A la p.
262). Cette obligation est salutaire: elle r6duit
consid6rablement les risques de d6cisions arbitrai-
res, raffermit la confiance du public dans le juge-
ment et I'6quit6 des tribunaux administratifs et
permet aux parties aux proc6dures d'6valuer la
possibilit6 d'un appel et, le cas 6chbant, au tribunal
si6geant en r6vision ou en appel d'accorder une
audition compl6te, qui serait peut-8tre inaccessible
si les motifs de la d6cision n'6taient pas rv616s.
Toutefois, cela ne signifie pas que la d6cision d'un
tribunal administratif est susceptible de r6vision
pour l'unique raison qu'elle n'est pas motiv6e, en
l'absence d'obligation 16gale ou r6glementaire en
ce sens.

La d6cision de la Commission accordant l'aug-
mentation provisoire de tarifs contest6e par la
Ville n'est pas conforme aux exigences de l'art. 8
de The Administrative Procedures Act. Il ne suffit
pas d'affirmer ou, plus pr6cis6ment, d'6noncer que
la preuve et les moyens soumis par les parties ont
6t6 consid6r6s. Cela va de soi. Si l'on soustrait ces
attendus des emotifs rendus par la Commission, il
ne reste que la conclusion selon laquelle de
manque A gagner pr6vu par NUL pour 1975,
I'ann6e t6moin, ne constitue pas v6ritablement des
apertes pass6es>. L'inobservation de l'art. 8 par la
Commission comporte l'omission trbs grave d'ex-
poser Kles conclusions de fait sur lesquelles sa
d6cision est fond6e, de sorte qu'il est impossible
pour les parties et pour le tribunal si6geant en
r6vision de d6terminer si, dans l'exercice de ses
fonctions, la Commission a respect6 ou exc6d6 les
limites de sa comp6tence qu'6tablit sa loi organi-
que. L'exigence pr6vue A l'art. 8 de la Loi n'est pas
respect6e si l'on se contente de dire, comme le
mentionne le juge Keith dans Re Canada Metal
Co. Ltd. et al. and MacFarlane9, A la p. 587, A
propos d'un cas semblable, [TRADUCTION] ames
motifs sont que telle est ma conclusionD.

' (1973), 7 N.B.R. (2d) 41 (N.B.S.C.A.D.)
8 (1976), 29 C.C.C. (2d) 257.
9 (1973), I O.R. (2d) 577.
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The appellants are not assisted by the decision
of the Appellate Division of the Supreme Court of
Alberta in Dome Petroleum Ltd. v. Public Utili-
ties Board (Alberta) and Canadian Superior Oil
Ltd.10, affirmed by this Court at [1977] 2 S.C.R.
822 to the effect that under s. 8 of The Adminis-
trative Procedures Act the reasons must be proper,
adequate and intelligible, and must enable the
person concerned to assess whether he has grounds
of appeal. Nor can the Board rely on the peculiar
nature of the order in this case, being an interim
order with the amounts payable thereunder per-
haps being refundable at some later date, to deny
the obligation to give reasons. Brevity in this era of
prolixity is commendable and might well be
rewarded by a different result herein but for the
fact that the order of the Board reveals only
conclusions without any hint of the reasoning pro-
cess which led thereto. For example, none of the
factors which the Board took into account, in
reaching its conclusion that the amounts contested
were not "past losses" are revealed so that a
reviewing tribunal cannot with any assurance
determine that the statutory mandates bearing
upon the Board's process have been heeded.

The Appellate Division of the Supreme Court of
Alberta, after coming to the same result, vacated
the Board's order and referred the matter to the
Board for further consideration and determination
pursuant to s. 64 of The Public Utilities Board
Act. In doing so, it is evident from the reasons for
judgment of the said Court that the Court proper-
ly viewed its appellate jurisdiction under s. 64 of
The Public Utilities Board Act as a limited one. It
is not for a court to usurp the statutory respon-
sibilities entrusted to the Board, except in so far as
judicial review is expressly allowed under the Act.
It is, of course, otherwise where the administrative
tribunal oversteps its statutory authority or fails to
perform its functions as directed by the statute.
Questions as to how and when operating expenses
are to be measured and recovered through pre-

10 (1976), 2 A.R. 453.

Les appelantes ne trouvent aucun appui dans
l'arret de la Division d'appel de la Cour supr8me
de I'Alberta Dome Petroleum Ltd. v. Public Utili-
ties Board (Alberta) and Canadian Superior Oil
Ltd. 10, confirm6 par cette Cour A [1977] 2 R.C.S.
822, oa il fut jug6 que pour 8tre conformes A l'art.
8 de The Administrative Procedures Act, les
motifs doivent 8tre appropri6s, pertinents et intelli-
gibles, et doivent permettre A la partie concern6e
d'6valuer les possibilit6s d'appel. La Commission
ne peut pas invoquer non plus le caractbre particu-
lier de l'ordonnance en question, savoir une ordon-
nance provisoire dont les dispositions pr6voient la
possibilit6 d'un remboursement des montants
percus sous son autorit6, pour se soustraire A son
obligation de rendre une d6cision motiv6e. A une
6poque oA le style est souvent verbeux, la bribvet6
est un atout et elle aurait pu donner lieu A un
r6sultat diff&rent en l'esp~ce si ce n'6tait que l'or-
donnance de la Commission ne comporte que des
conclusions et est muette quant au raisonnement
suivi pour y arriver. Par exemple, la Commission
ne r6v6le aucun des facteurs pris en consid6ration
pour parvenir A la conclusion que le montant con-
test6 ne constitue pas des apertes pass6ess, de sorte
que le tribunal si6geant en r6vision ne peut 6tablir
avec certitude si la Commission a observ6 les
exigences 16gales dans l'61aboration de sa d6cision.

Parvenue A la m8me conclusion, la Division
d'appel de la Cour supreme de l'Alberta a annul6
la d6cision de la Commission et lui a renvoy6 le
dossier pour qu'elle l'examine A nouveau et rende
une d6cision conform6ment A l'art. 64 de The
Public Utilities Board Act. Il est 6vident, A la
lecture des motifs de jugement de ladite cour,
qu'elle a A juste titre consid6r6 que sa comp6tence
en appel aux termes de l'art. 64 de cette loi 6tait
limit6e. Une cour ne doit pas s'approprier les
responsabilit6s administratives conf6r6es A la Com-
mission, sauf dans la mesure o6 l'examen judi-
ciaire est express6ment pr6vu par la Loi. Bien sfir,
il en va autrement lorsque le tribunal administratif
exc6de ses pouvoirs ou n'exerce pas ses fonctions
conformbment A la Loi. Sous r6serve des limites
impos6es par la Loi, il appartient A la Commission

10 (1976), 2 A.R. 453.
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scribed rates are, subject to the limits imposed by
the Act itself, for the Board to decide, and the
procedures for such decisions if made within the
confines of the statute are administrative matters
which are better left to the Board to determine
(vide City of Edmonton v. Northwestern Utilities
Limited, supra, per Locke J. at p. 406).

As for the participation of The Public Utilities
Board in these proceedings, it was pointed out to
the Court that s. 65 of The Public Utilities Board
Act entitles the Board "to be heard ... upon the
argument of any appeal". Under s. 66 of the Act
the Board is shielded from any liability in respect
of costs by reason or in respect of an appeal.

Section 65 no doubt confers upon the Board the
right to participate on appeals from its decisions,
but in the absence of a clear expression of inten-
tion on the part of the Legislature, this right is a
limited one. The Board is given locus standi as a
participant in the nature of an amicus curiae but
not as a party. That this is so is made evident by s.
63(2) of The Public Utilities Board Act which
reads as follows:
The party appealing shall, within ten days after the
appeal has been set down, give to the parties affected by
the appeal or the respective solicitors by whom the
parties were represented before the Board, and to the
secretary of the Board, notice in writing that the case
has been set down to be heard in appeal, and the appeal
shall be heard by the court of appeal as speedily as
practicable.

Under s. 63(2) a distinction is drawn between
"parties" who seek to appeal a decision of the
Board or were represented before the Board, and
the Board itself. The Board has a limited status
before the Court, and may not be considered as a
party, in the full sense of that term, to an appeal
from its own decisions. In my view, this limitation
is entirely proper. This limitation was no doubt
consciously imposed by the Legislature in order to
avoid placing an unfair burden on an appellant
who, in the nature of things, must on another day
and in another cause again submit itself to the rate
fixing activities of the Board. It also recognizes the

de d6terminer comment calculer les d6penses d'ex-
ploitation et leur recouvrement par l'imposition de
tarifs appropri6s et la proc6dure suivie pour parve-
nir A cette d6cision, si cette dernibre est rendue
dans le cadre de la Loi, constitue une question
administrative dont la Commission est le meilleur
juge (voir Ville d'Edmonton c. Northwestern
Utilities Limited, pr6cit6, le juge Locke, A la p.
406).

En ce qui concerne la participation de The
Public Utilities Board aux pr6sentes proc6dures,
on a cit6 A la Cour l'art. 65 de The Public Utilities
Board Act selon lequel la Commission a le droit
[TRADUCTION] ed'Etre entendue ... et de faire
valoir ses arguments sur tout appelD. L'article 66
de la Loi d6gage la Commission de toute responsa-
bilit6 quant aux d6pens de l'appel.

II est 6vident que l'art. 65 confbre A la Commis-
sion le droit de participer A l'appel de ses d6cisions,
mais en l'absence d'indication pr6cise de l'inten-
tion du 16gislateur, ce droit est limit6. La Commis-
sion a un locus standi et son droit de participer
aux proc6dures d'appel s'apparente A celui d'un
amicus curiae et non A celui d'une partie. Cela
ressort clairement du par. 63(2) de The Public
Utilities Board Act que voici:
[TRADUCTION] La partie qui interjette appel doit, dans
les dix jours de l'inscription de l'appel, donner aux
parties touch6es par l'appel ou A leurs procureurs respec-
tifs devant la Commission, et au secr6taire de la Com-
mission, un avis 6crit de l'inscription de l'appel pour
audition et la cour d'appel doit entendre l'appel dans les
plus brefs d6lais.

Le paragraphe 63(2) fait une distinction entre
les aparties) qui interjettent appel de la d6cision de
la Commission ou qui 6taient repr6sent6es devant
la Commission, et la Commission elle-mime. La
Commission a un rble limit6 devant la Cour et elle
ne peut pas 8tre consid6r6e comme une partie, au
sens plein du terme, dans les proc6dures d'appel de
ses propres d6cisions. J'estime cette restriction tout
A fait justifibe. Le l6gislateur l'a sans aucun doute
consciemment impos6e dans le but d'6viter de
mettre un fardeau injuste sur les 6paules d'un
appelant qui, par la nature des choses, devra 6ven-
tuellement retourner devant la Commission et se
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universal human frailties which are revealed when
persons or organizations are placed in such adver-
sarial positions.

This appeal involves an adjudication of the
Board's decision on two grounds both of which
involve the legality of administrative action. One
of the two appellants is the Board itself, which
through counsel presented detailed and elaborate
arguments in support of its decision in favour of
the Company. Such active and even aggressive
participation can have no other effect than to
discredit the impartiality of an administrative tri-
bunal either in the case where the matter is
referred back to it, or in future proceedings involv-
ing similar interests and issues or the same parties.
The Board is given a clear opportunity to make its
point in its reasons for its decision, and it abuses
one's notion of propriety to countenance its partici-
pation as a full-fledged litigant in this Court, in
complete adversarial confrontation with one of the
principals in the contest before the Board itself in
the first instance.

It has been the policy in this Court to limit the
role of an administrative tribunal whose decision is
at issue before the Court, even where the right to
appear is given by statute, to an explanatory role
with reference to the record before the Board and
to the making of representations relating to juris-
diction. (Vide The Labour Relations Board of the
Province of New Brunswick v. Eastern Bakeries
Limited et al. "; The Labour Relations Board of
Saskatchewan v. Dominion Fire Brick and Clay
Products Limited et al. 12) Where the right to
appear and present arguments is granted, an
administrative tribunal would be well advised to
adhere to the principles enunciated by Aylesworth
J.A. in International Association of Machinists v.
Genaire Ltd. and Ontario Labour Relations
Board", at pp. 589, 590:

11 [1961] S.C.R. 72.
12 [19471 S.C.R. 336.
13 (1958), 18 D.L.R. (2d) 588.

soumettre de nouveau A ses proc6dures de d6termi-
nation des tarifs. Cette restriction offre 6galement
une protection contre les d6faillances humaines qui
entrent en jeu lorsque des personnes ou des orga-
nismes se retrouvent ainsi en situation de conflit.

Aux fins de ce pourvoi, I'analyse de la d6cision
de la Commission doit se fonder sur deux consid6-
rations concernant l'une et l'autre la 16galit6 d'un
acte administratif. L'une des deux appelantes est
la Commission elle-mime; son avocat a pr6sent6
une argumentation d6taill6e et approfondie A l'ap-
pui de la d6cision de la Commission en faveur de la
Compagnie. Une participation aussi active ne peut
que jeter le discr6dit sur l'impartialit6 d'un tribu-
nal administratif lorsque l'affaire lui est renvoybe
ou lorsqu'il est saisi d'autres proc6dures concer-
nant des int6r~ts et des questions semblables ou
impliquant les mimes parties. La Commission a
tout le loisir de s'expliquer dans ses motifs de
jugement et elle a enfreint de fagon inacceptable la
r6serve dont elle aurait dii faire preuve lorsqu'elle
a particip6 aux proc6dures comme partie A part
entiire, en opposition directe A une partie au litige
dont elle avait eu A connaltre en premiire instance.

Cette Cour, A cet 6gard, a toujours voulu limiter
le r8le du tribunal administratif dont la d6cision
est contest6e A la pr6sentation d'explications sur le
dossier dont il 6tait saisi et d'observations sur la
question de sa comp6tence, mime lorsque la loi lui
confbre le droit de comparaitre. (Voir les arrits
The Labour Relations Board of the Province of
New Brunswick c. Eastern Bakeries Limited et
autres"; The Labour Relations Board of Sas-
katchewan c. Dominion Fire Brick and Clay
Products Limited et autres 12.) Lorsque la loi
donne A un tribunal administratif le droit de com-
paraitre et de plaider, ce dernier aurait tout avan-
tage A suivre les principes 6nonc6s par le juge
Aylesworth dans l'arrit International Association
of Machinists v. Genaire Ltd. and Ontario Labour
Relations Board13 , aux pp. 589 et 590:

11 [1961] R.C.S. 72.
12 [19471 R.C.S. 336.
13 (1958), 18 D.L.R. (2d) 588.
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Clearly upon an appeal from the Board, counsel may
appear on behalf of the Board and may present argu-
ment to the appellate tribunal. We think in all propriety,
however, such argument should be addressed not to the
merits of the case as between the parties appearing
before the Board, but rather to the jurisdiction or lack of
jurisdiction of the Board. If argument by counsel for the
Board is directed to such matters as we have indicated,
the impartiality of the Board will be the better empha-
sized and its dignity and authority the better preserved,
while at the same time the appellate tribunal will have
the advantage of any submissions as to jurisdiction
which counsel for the Board may see fit to advance.

Where the parent or authorizing statute is silent as
to the role or status of the tribunal in appeal or
review proceedings, this Court has confined the
tribunal strictly to the issue of its jurisdiction to
make the order in question. (Vide Central Broad-
casting Company Ltd. v. Canada Labour Rela-
tions Board and International Brotherhood of
Electrical Workers, Local Union No. 52914.)

In the sense the term has been employed by me
here, "jurisdiction" does not include the transgres-
sion of the authority of a tribunal by its failure to
adhere to the rules of natural justice. In such an
issue, when it is joined by a party to proceedings
before that tribunal in a review process, it is the
tribunal which finds itself under examination. To
allow an administrative board the opportunity to
justify its action and indeed to vindicate itself
would produce a spectacle not ordinarily contem-
plated in our judicial traditions. In Canada Labour
Relations Board v. Transair Ltd. et al. , Spence
J. speaking on this point, stated at pp. 746-7:

It is true that the finding that an administrative tribunal
has not acted in accord with the principles of natural
justice has been used frequently to determine that the
Board has declined to exercise its jurisdiction and there-
fore has had no jurisdiction to make the decision which
it has purported to make. I am of the opinion, however,
that this is a mere matter of technique in determining
the jurisdiction of the Court to exercise the remedy of
certiorari and is not a matter of the tribunal's defence of
its jurisdiction. The issue of whether or not a board has

14 [1977] 2 S.C.R. 112.
15 [1977] 1 S.C.R. 722.

[TRADUCTION] Il ne fait aucun doute qu'en appel
d'une d6cision du Conseil, celui-ci peut se faire repr6sen-
ter par un avocat qui plaidera sa cause devant le tribu-
nal d'appel. Nous estimons toutefois appropri6 que la
plaidoirie traite non du fond de l'affaire entre les parties
qui ont comparu devant le Conseil, mais plut6t de la
comp6tence ou du d6faut de comp6tence de ce dernier.
Si l'avocat du Conseil mane sa plaidoirie de la sorte,
l'impartialit6 du Conseil sera d'autant mieux mise en
valeur et sa dignit6 et son autorit6 en seront d'autant
mieux garanties. En m~me temps, le tribunal d'appel
b6n6ficiera de toutes les observations que l'avocat du
Conseil jugera utiles de pr6senter sur la question de
comp6tence.

Lorsque la loi constitutive ou organique ne dit rien
du rble ni du statut du tribunal dans les proc6dures
d'appel ou d'examen judiciaire, cette Cour a limit6
ledit rble A la seule question de la comp6tence pour
rendre l'ordonnance contest6e. (Voir Central
Broadcasting Company Ltd. c. Le Conseil cana-
dien des relations du travail et la Fraterniti inter-
nationale des ouvriers en ilectriciti, Section locale
no 52914.)

Au sens oai j'ai employ6 ce mot ici, la acomp6-
tence n'inclut pas la transgression du pouvoir d'un
tribunal par l'inobservation des rkgles de justice
naturelle. Dans un tel cas, lorsqu'une partie aux
prockdures devant ce tribunal est 6galement partie
aux procEdures de r6vision, c'est le tribunal lui-
mime qui fait l'objet de l'examen. Accorder au
tribunal administratif la possibilit6 de d6fendre sa
conduite et en fait de se justifier donnerait lieu A
un spectacle auquel nos traditions judiciaires ne
nous ont pas habitu6s. Dans l'arrt Re Conseil
canadien des relations du travail c. Transair Ltd.
et autres", le juge Spence a 6crit A ce sujet (pp.
746-7):
Il est exact qu'on a souvent utilis6 la conclusion selon
laquelle un tribunal administratif a manqu6 aux princi-
pes de justice naturelle pour d6cider qu'il a renonc6 A
l'exercice de sa comp6tence et par cons6quent qu'il se
trouvait dans l'impossibilit6 de statuer, comme il pr6ten-
dait le faire. Cependant, j'estime que c'est IA simplement
une fagon de permettre A la Cour d'avoir recours au
certiorari et non une question qui touche A la comp-
tence que le tribunal pr6tend avoir. Il est Evident qu'il
n'appartient pas au Conseil qui voit sa fagon d'exercer

14 [1977] 2 R.C.S. 112.
15 [1977] 1 R.C.S. 722.
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acted in accordance with the principles of natural justice
is surely not a matter upon which the Board, whose
exercise of its functions is under attack, should debate,
in appeal, as a protagonist and that issue should be
fought out before the appellate or reviewing Court by
the parties and not by the tribunal whose actions are
under review.

There are other issues subordinate to the two
principal submissions which I have discussed above
but which are inappropriate for comment at this
stage by reason of the disposition which I propose
in respect to this appeal. I would dismiss the
appeal with costs to the respondent The City of
Edmonton as against the appellant Northwestern
Utilities Limited. In the result, therefore, the
matter would revert to the Board for a continua-
tion of the processing of the application by the
Company of August 20, 1975, involving, as dis-
cussed above, the ascertainment by any means
appropriate to the provisions of the statute, the
expenses estimated to be incurred in the future and
to be therefore properly recoverable by the
application of the rates to be established by the
Board; and in the event that s. 31 be invoked for
the ascertainment of only those expenses which
had been incurred after the application of August
20, 1975. Any further analysis of the factual back-
ground and subordinate issues would, in view of
this disposition, be inappropriate.

Appeal dismissed with costs.

Solicitors for the appellant, The Public Utilities
Board for the Province of Alberta: Major, Caron
& Co., Calgary.

Solicitors for the appellant, Northwestern
Utilities Ltd.: Milner & Steer, Edmonton.

Solicitor for the respondent, The City of
Edmonton: M. H. Patterson, Calgary.

ses fonctions contest6e, de plaider en appel, A titre
d'int6ress6, sur la question de savoir s'il a ou non agi
conform6ment aux principes de justice naturelle; c'est IA
un point dont doivent d6battre en appel les parties et non
le tribunal dont les actions sont soumises A examen.

Il existe des questions sous-jacentes A ces deux
points principaux mais, 6tant donn6 ma conclusion
dans ce pourvoi, il est inutile d'en discuter ici. Je
suis d'avis de rejeter le pourvoi, avec d6pens en
faveur de la ville d'Edmonton et A l'encontre de
l'appelante Northwestern Utilities Limited. Je suis
donc d'avis de renvoyer le dossier devant la Com-
mission afin qu'elle poursuive l'6tude de la requAte
pr6sent6e par la Compagnie le 20 aoilt 1975 et
qu'elle 6value, conform6ment A la Loi, les d6penses
A venir et en ordonne le recouvrement par les tarifs
qu'elle fixera; et, dans l'6ventualit6 oai l'on invo-
querait I'art. 31, afin qu'elle 6value les seules
d6penses engag6es aprbs la requite du 20 aofit
1975. Etant donn6 ma conclusion, une analyse plus
pouss6e des faits et des autres questions sous-
jacentes n'est pas pertinente.

Pourvoi rejeti avec dipens.

Procureurs de l'appelante, The Public Utilities
Board de la Province de I'Alberta: Major, Caron
& Co., Calgary.

Procureurs de l'appelante: Northwestern Utili-
ties Ltd.: Milner & Steer, Edmonton.

Procureur de l'intimie, La ville d'Edmonton:
M. H. Patterson, Calgary.
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Denis Wayne Jackson Appellant;

and

Her Majesty The Queen Respondent.

1978: October 17; 1978: December 21.

Present: Spence, Pigeon, Dickson, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Statutes - Interpretation - Ambiguity - Con-

struction of amendment - Loss of remission on sus-
pension of day parole - Parole Act, R.S.C. 1970, c.
P-2, (as amended by 1977 (Can.), c. 53, Part III), ss. 10,
20.

Appellant was being held in close custody on a War-
rant of Recommitment on Revocation of Parole (Day)
dated December 28, 1977. He had been convicted on
November 13, 1974 on a charge of theft and sentenced
to five years' imprisonment. On being received into the
penitentiary he had been credited with statutory remis-
sion amounting to one-fourth of his sentence subject to
good conduct under s. 22(1) of the Penitentiary Act,
R.S.C. 1970, c. P-6, which also provided for "earned
remission" of three days' remission in respect of each
calendar month, during which an inmate "has applied
himself industriously." On October 1977, appellant was
released on day parole but on December 15, 1977, he
was arrested pursuant to the suspension of this day
parole. His term of imprisonment was then calculated on
the basis that he lost credit for all of the statutory
remission standing to his credit at the time of his release
on day parole because of the purported revocation.
Appellant's application for habeas corpus with certio-
rari in aid was dismissed for the reasons given in R. v.
Agg. The Court of Appeal affirmed the judgment below
for the same reasons.

Held: The appeal should be dismissed.

Prior to the 1977 amendments to the Parole Act, the
Hales case rejected the exercise of the power of revoca-
tion in respect of day parole for two reasons: s. 10(2)
provided only for the termination of day parole, and loss
of statutory remission upon revocation would lead to a
day parolee serving his time twice over. In the later case
of Carlson, the Ontario Court of Appeal accepted that
the power of revocation was available in relation to day

Denis Wayne Jackson Appelant;

et

Sa Majest6 La Reine Intimie.

1978: 17 octobre; 1978: 21 d6cembre.

Pr6sents: Les juges Spence, Pigeon, Dickson, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Ligislation - Interpritation - Ambiguftd - Inter-
pritation d'une modification - Perte de la riduction de
peine lors de la suspension d'une libiration condition-
nelle de jour - Loi sur la libgration conditionnelle de
dMtenus, S.R.C. 1970, chap. P-2 (modifiie par 1977
(Can.), chap. 53, Partie III), art. 10, 20.

L'appelant 6tait en d6tention en vertu d'un Mandat de
r6incarc6ration sur r6vocation d'une lib6ration condi-
tionnelle (de jour), dat6 du 28 d6cembre 1977. II avait
6t6 d6clar6 coupable de vol le 13 novembre 1974 et
condamn6 A cinq ans d'emprisonnement. Conform6ment
au par. 22(1) de la Loi sur les pinitenciers, S.R.C.
1970, chap. P-6, il a b6n6fici6, d6s son entr6e au p6niten-
cier, d'une r6duction statutaire de peine 6quivalant au
quart de sa sentence, sous r6serve de bonne conduite;
cette loi pr6voit 6galement une arduction de peine
m6rit6e. de trois jours pour chaque mois civil durant
lequel un d6tenu <s'est adonn6 assidfiment ... au pro-
gramme du p6nitenciers. En octobre 1977, I'appelant a
6t6 mis en libert6 conditionnelle de jour, mais le 15
d6cembre 1977 il a 6t6 arrat6 par suite de la suspension
de sa lib6ration conditionnelle de jour. Sa peine d'empri-
sornement a 6t6 calcul6e en tenant pour acquis que la
r6vocation de sa lib6ration conditionnelle a entrain6 la
perte de toute la r6duction statutaire de peine inscrite A
son cr6dit au moment de sa lib6ration conditionnelle de
jour. La requate de l'appelant en habeas corpus avec
certiorari auxiliaire a 6t6 rejet6e pour les motifs rendus
dans l'arrat R. v. Agg. La Cour d'appel a confirm6 le
jugement du tribunal de premiere instance en se fondant
sur les m8mes motifs.

Arrit: Le pourvoi doit etre rejet6.

Avant les modifications de 1977 A la Loi sur la
libiration conditionnelle de ditenus, I'arrat Hales s'op-
posait A l'exercice du pouvoir de r6vocation relativement
A une lib6ration conditionnelle de jour pour deux motifs:
le par. 10(2) pr6voyait seulement la fin d'une lib6ration
conditionnelle de jour, et la perte de la r6vocation
statutaire de peine A la suite d'une r6vocation obligerait
le d6tenu A purger deux fois la mEme p6riode. Dans
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parole, but found ambiguity in the former revocation
provisions which were specific as to the necessity of
"recommitment" of the parolee, whereas a day parolee
was deemed to be still committed during his day parole.
That ambiguity was resolved in favour of the inmate. In
both cases, the courts concluded that the term "parole"
means both general parole and day parole, unless the
contrary appears expressly or impliedly.

The 1977 amendments, which came into force twelve
days before appellant's release on day parole, involved
inter alia (first) the abolition of forfeiture of parole and
the removal of any reference to it in the Parole Act,
(second) the reorganization of the section dealing with
revocation, which was rendered more flexible and more
generous by allowing greater credits on revocation as
well as by giving the Board a discretion to recredit
statutory and earned remission, and (third) the redefini-
tion of "parole" to include day parole.

The effect of these amendments is to blunt the argu-
ment in Hales' case, both s. 20(2)(a) and s. 20(3)
depriving the "re-serving of time" interpretation of
much of its effect. For appellant to succeed he must
show that either the "termination" point or the "recom-
mitment" point continues to be the law despite the new
s. 20. Having regard to the abolition of forfeiture, day
parole can only be ended by revocation under s. 10(1)(e)
and s. 20 or by termination under s. 10(2). To exclude
the application of revocation to day parole after the
1977 amendments would be to accept a wholly improb-
able view of Parliament's intention, allowing a day
parolee to commit an indictable offence while on parole
without any of the consequences that would result from
revocation, were the same offence to be committed by a
general parolee.

Further, having regard to the abolition of forfeiture
and its replacement by simple revocation, the reference
to "recommitment" in s. 20(1), taken in conjunction
with the new s. 20(2), does not constitute such uncer-

I'arrt Carlson, plus r6cent, la Cour d'appel de l'Ontario
a reconnu l'existence du pouvoir de r6vocation d'une
lib6ration conditionnelle de jour, mais a relev6 une
ambiguit6 dans les anciennes dispositions en ce qu'elles
pr6voyaient sp6cifiquement la ncessit6 d'une anouvelle
incarc6ration alors que le d6tenu en libert6 condition-
nelle de jour 6tait r6put6 continuer d'Etre incarc6r6
durant sa lib6ration conditionnelle de jour. La Cour a
jug6 que le d6tenu devait b6n6ficier de cette ambiguit6.
Dans les deux arrats, les cours sont toutes deux venues A
la conclusion que I'expression alib6ration conditionnellep
signifiait A la fois la lib6ration conditionnelle ordinaire
et la lib6ration conditionnelle de jour sauf indication
expresse ou implicite contraire.

Les modifications de 1977, entr6es en vigueur douze
jours avant la date de la lib6ration conditionnelle de jour
de l'appelant, pr6voient notamment: (premibrement)
l'abolition de la d6ch6ance de la lib6ration conditionnelle
et la suppression de toute mention de la d6ch6ance dans
la Loi sur la libiration conditionnelle de ditenus,
(deuxibmement) le remaniement de l'article relatif A la
rivocation, qui a 6t6 rendu plus souple-et plus g6n6-
reux-en accordant des r6ductions de peine plus 6ten-
dues A la r6vocation et en conf6rant A la Commission le
pouvoir discr6tionnaire de r6attribuer A l'actif d'un
d6tenu les r6ductions de peine statutaires et m6rit6es, et
(troisibmement) une nouvelle d6finition de la alib6ration
conditionnellev de fagon A inclure la lib6ration condition-
nelle de jour.

L'effet de ces modifications est d'6mousser consid6ra-
blement I'argument retenu dans Hales, car l'al. 20(2)a)
et le par. 20(3) enlavent tout effet A l'argument fond6
sur l'obligation de apurger deux fois la mime peines.
Pour r6ussir, I'appelant doit 6tablir que la fin de la
lib6ration conditionnelle ou la anouvelle incarc6rationo
continuent de se produire malgr6 la promulgation du
nouvel art. 20. La d6ch6ance de la lib6ration condition-
nelle 6tant abrog6e, seules deux situations sont possibles,
la r6vocation pr6vue A l'al. 10(1)e) et A I'art. 20 et la fin,
pr6vue au par. 10(2). Exclure la r6vocation d'une lib6ra-
tion conditionnelle de jour des modifications de 1977
6quivaudrait A accepter une conception tout A fait
invraisemblable de l'intention du parlement: c'est-A-dire
que le d6tenu en libert6 conditionnelle de jour pourrait
commettre un acte criminel pendant qu'il est en libert6
conditionnelle sans subir les cons6quences qui d6coulent
de la d6ch6ance lorsqu'un d6tenu en libert6 condition-
nelle ordinaire commet le meme crime.

En outre, vu que la d6ch6ance a 6t6 abolie et rempla-
c6e par la simple r6vocation, la mention de l'incarc6ra-
tion au par. 20(1), lu en corr6lation avec le nouveau par.
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tainty that real ambiguities are found, or doubts of
substance arise, in the construction and application of
the statute.

R. v. Hales (1974), 18 C.C.C. (2d) 240 (Man. C.A.);
Ex parte Carlson (1975), 26 C.C.C. (2d) 65; Zong v.
Commissioner of Penitentiaries, [1976] 1 F.C. 657
(F.C.A.); Ex parte Davidson (1974), 22 C.C.C. (2d)
122 (B.C.C.A.); Ex parte Kerr (1975), 24 C.C.C. (2d)
395 (Ont. C.A.); Marcotte v. Deputy Attorney General
for Canada, [1976] 1 S.C.R. 108 referred to.

APPEAL from a judgment of the Court of
Appea' for Ontario dismissing an appeal from a
judgment of Grange J. dismissing an application
for a writ of habeas corpus ad subjiciendum with
certiorari in aid. Appeal dismissed.

Ronald R. Price and Allan S. Manson, for the
appellant.

Peter T. McInenly and Brian D. Segal, for the
respondent.

The judgment of the Court was delivered by

DICKSON J.-The question in this appeal is
whether certain amendments to the Parole Act,
R.S.C. 1970, c. P-2, effective October 5, 1977,
altered the law as determined in two earlier deci-
sions in such a manner as to render an inmate on
day parole subject to the provisions of the Parole
Act relating to the revocation of parole, with
consequent loss of remission standing to his credit
at the time parole was granted to him.

The appellant is being held in close custody in
Frontenac Institution, a penitentiary, on the
strength of a document entitled "Warrant of
Recommitment on Revocation of Parole (Day)",
dated December 28, 1977. He had been convicted
on November 13, 1974 on a charge of theft and
sentenced to five years' imprisonment. As required
by s. 22(1) of the Penitentiary Act, R.S.C. 1970, c.
P-6, he was credited upon being received into the
penitentiary with statutory remission amounting to
one-fourth of the period for which he had been
sentenced, as time off, subject to good conduct. It
was further provided, under the Penitentiary Act,
that "[e]very inmate may be credited with three

20(2), ne soul6ve pas de rbelles ambiguit6s ou des doutes
sbrieux dans l'interpr6tation et l'application de la Loi.

Jurisprudence: R. v. Hales (1974), 18 C.C.C. (2d)
240 (C.A. Man.); Ex parte Carlson (1975), 26 C.C.C.
(2d) 65; Zong c. Commissaire des pinitenciers, [ 1976] 1
C.F. 657 (C.A.F.); Ex parte Davidson (1974), 22
C.C.C. (2d) 122 (C.A. C.-B.); Ex parte Kerr (1975), 24
C.C.C. (2d) 395 (C.A. Ont.); Marcotte c. Sous-procu-
reur gindral du Canada, [ 1976] 1 R.C.S. 108.

POURVOI A l'encontre d'un arr8t de la Cour
d'appel de l'Ontario rejetant un appel d'un juge-
ment du juge Grange rejetant une requate visant
un bref d'habeas corpus ad subjiciendum avec
certiorari auxiliaire. Pourvoi rejet6.

Ronald R. Price et Allan S. Manson, pour
l'appelant.

Peter T. McInenly et Brian D. Segal, pour
l'intimbe.

Le jugement de la Cour a 6t6 rendu par

LE JUGE DICKSON-Il s'agit dans ce pourvoi de
d6terminer si des modifications de la Loi sur la
libiration conditionnelle de ditenus, S.R.C. 1970,
chap. P-2, entr6es en vigueur le 5 octobre 1977,
ont chang6 le droit 6tabli par deux arrits ant6-
rieurs de fagon A assujettir un d6tenu en libert6
conditionnelle de jour aux dispositions de la Loi
sur la libiration conditionnelle de ditenus relati-
ves A la r6vocation de la lib6ration conditionnelle,
et A lui faire perdre la r6duction de peine inscrite A
son cr6dit A l'6poque de sa lib6ration condition-
nelle.

L'appelant est en d6tention A l'institution Fron-
tenac, un p6nitencier, sur la foi d'un document
intitul6 aMandat de r6incarc6ration sur r6vocation
d'une lib6ration conditionnelle (de jour)*, dat6 du
28 d6cembre 1977. Il a 6t6 d6clar6 coupable de vol
le 13 novembre 1974 et condamn6 A cinq ans
d'emprisonnement. Conform6ment au par. 22(1)
de la Loi sur les pinitenciers, S.R.C. 1970, chap.
P-6, il a b6nffici6, dbs son entr6e au p6nitencier,
d'une r6duction statutaire de peine 6quivalant au
quart de la p6riode pour laquelle il a 6t6 con-
damn6, A titre de remise de peine, sous r6serve de
bonne conduite. La Loi sur les pinitenciers pr6voit
en outre que K[c]haque d6tenu peut b6n6ficier
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days' remission of his sentence in respect of each
calendar month during which he has applied him-
self industriously . . . ," known as "earned
remission."

On October 27, 1977, the appellant was released
on day parole which was to continue until Febru-
ary 26, 1978. On December 15, 1977 he was
arrested, pursuant to the suspension of his day
parole. On December 28, 1977 the Parole Board
purported to revoke the day parole and he was
committed to penitentiary. The term of imprison-
ment he is now serving is calculated on the basis
that he lost credit for all of the statutory remission
standing to his credit at the time he was released
on day parole, in consequence of the purported
revocation of his parole. The appellant claims that
he is entitled to be credited with all statutory and
earned remission that stood to his credit at the
time of his release on parole. If correct in this
submission, he has the right to be released from
custody.

The warrant of recommitment under which the
appellant is held states that he was released on
parole under the provisions of s. 10(1)(a) of the
Parole Act. That section was unaffected by the
1977 amendments. It empowers the Parole Board
to grant parole to an inmate. Section 10(l)(e)
empowers the Board ". . . in its discretion, [to]
revoke the parole of any paroled inmate . . ." Prior
to the 1977 amendments, "parole" was defined as
meaning "authority granted under this Act to an
inmate to be at large during his term of imprison-
ment," but the definition was changed in October,
1977 to read:

... .parole" means authority granted under this Act to
an inmate to be at large during his term of imprison-
ment and includes day parole."

For present purposes the words to be noted are
"and includes day parole." The definition of "day
parole" was not altered by the amendments intro-
duced in 1977, and reads:

d'une r6duction de peine de trois jours pour chaque
mois civil durant lequel il s'est adonn6 assidfiment
... au programme du p6nitencierv. Cette r6duction
est appel6e la ar6duction de peine m6rit6e.

La lib6ration conditionnelle de jour accord6e A
l'appelant le 27 octobre 1977 devait durer jusqu'au
26 f6vrier 1978. Le 15 d6cembre 1977, il a 6t6
arrAt6 par suite de la suspension de sa lib6ration
conditionnelle de jour. Le 28 d6cembre 1977, la
Commission des lib6rations conditionnelles a r6vo-
qu6 sa lib6ration conditionnelle de jour et l'a ren-
voy6 au p6nitencier. La peine d'emprisonnement
qu'il purge actuellement est calcul6e en tenant
pour acquis que la r6vocation de sa lib6ration
conditionnelle a entrainb la perte de toute la r6duc-
tion statutaire de peine inscrite A son cr6dit au
moment de sa liberation conditionnelle de jour.
L'appelant pr6tend qu'il a droit A toutes les r6duc-
tions de peine statutaires et m6rit6es inscrites A son
cr6dit au moment de sa lib6ration conditionnelle.
S'il a raison, il a le droit d'Etre remis en libert6.

Le mandat de r6incarc6ration en vertu duquel
l'appelant est d6tenu pr6cise qu'il avait 6t6 mis en
libert6 conditionnelle en vertu de l'al. 10(1)a) de la
Loi sur la libiration conditionnelle de ditenus.
Cet article n'est pas touch6 par les modifications
de 1977. Il habilite la Commission des lib~rations
conditionnelles A accorder la liberation condition-
nelle A un d6tenu. En vertu de l'al. 10(1)e), la
Commission peut a ... A sa discr6tion, r6voquer la
lib6ration conditionnelle de tout d6tenu A libert6
conditionnelle .. .D . Avant les modifications de
1977, I'expression alib6ration conditionnelle> signi-
flait al'autorisation, que la pr6sente loi accorde A
un d6tenu, d'Etre en libert6 pendant sa p6riode
d'emprisonnement, mais depuis octobre 1977, la
d6finition est devenue la suivante:

. . . Klib6ration conditionnelleo d6signe l'autorisation, que
la pr6sente loi accorde A un d6tenu, d'8tre en libert6
pendant sa p6riode d'emprisonnement et s'entend 6gale-
ment d'une lib6ration conditionnelle de jour.

En l'esp6ce, les mots A retenir sont aet s'entend
6galement d'une lib6ration conditionnelle de jourD.
La d6finition de l'expression alib6ration condition-
nelle de jourD, que les modifications de 1977 ne
touchent pas, se lit comme suit:
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. . . "day parole" means parole the terms and conditions
of which require the inmate to whom it is granted to
return to prison from time to time during the duration of
such parole or to return to prison after a specified
period.

Most of the appellant's argument is built upon
two cases decided prior to the amendments intro-
duced by the Criminal Law Amendment Act,
1977, 1976-77 (Can.), c. 53-R. v. Hales' and Ex
parte Carlson2. A further case employed by the
appellant, largely for the interpretation of these
two cases, is the careful review of the authorities
found in the decision of Mr. Justice Le Dain in
Zong v. Commissioner of Penitentiaries . In
essence, the appellant argues that the law estab-
lished in Hales and Carlson was not changed by
the 1977 amendments to the Parole Act and the
Penitentiaries Act.

Hales was granted day parole on January 2,
1973, but failed to report as he was required to do
under the conditions of his parole and the next
day, January 3, 1973, the parole was suspended.
Hales was apprehended and placed in custody. His
parole was revoked. In calculating the date for
Hales' release the penitentiary authorities gave
him credit for statutory remission based upon the
remainder of the term to be served, i.e. after the
date of revocation of his parole. He claimed for the
statutory remission of one-quarter of his original
three-year term. Mr. Justice Matas, delivering the
judgment of the Manitoba Court of Appeal, first
referred to the definitions of "parole," which he
termed "general parole," and to the definition of
"day parole." He accepted the Crown submission
that the term "parole" in the Act meant both
general parole and day parole unless the contrary
appeared either expressly or implicitly. He quoted
s. 10(l)(e), to which I have already referred, and
s. 10(2) which at that time, and at the present
time, reads: "The Board, or any person designated
by the Board, may, in its or his discretion, termi-
nate the day parole of any paroled inmate." Refer-

'(1974), 18 C.C.C. (2d) 240 (Man. C.A.).
2 (1975), 26 C.C.C. (2d) 65 (Ont. C.A.).

[1976] 1 F.C. 657 (F.C.A.).

. . . alib~ration conditionnelle de jourp signifie la lib6ra-
tion conditionnelle dont les modalit6s requibrent le
d6tenu auquel elle est accord6e de retourner A la prison,
A l'occasion, au cours de la dur6e de cette libbration
conditionnelle ou de retourner A la prison aprbs une
pbriode sp6cifi6e.

L'argumentation de l'appelant est en grande
partie fond6e sur deux arrets antbrieurs aux modi-
fications apport6es par la Loi de 1977 modifiant le
droit pinal, 1976-77 (Can.), chap. 53-R. v.
HalesI et Ex parte Carlson . Une autre d6cision
invoqu6e par l'appelant, principalement quant A
l'interpr6tation de ces deux arr8ts, fournit une
analyse approfondie de la jurisprudence; il s'agit
de la d6cision du juge Le Dain dans Zong c.
Commissaire des pinitenciers . L'appelant sou-
tient essentiellement que le droit 6tabli par les
arrats Hales et Carlson n'a pas 6t6 touch6 par les
modifications de 1977 A la Loi sur la libiration
conditionnelle de ditenus et A la Loi sur les
pinitenciers.

Le 2 janvier 1973, Hales avait 6t6 mis en libert6
conditionnelle de jour, mais il a omis de se pr6sen-
ter conform6ment aux modalit6s de sa liberation
conditionnelle, qui a 6t6 suspendue le lendemain, le
3 janvier 1973. Hales a 6t6 arr~t6 et mis sous
garde. Sa lib6ration conditionnelle a 6t6 r6voqu6e.
Pour calculer la date de son 61argissement, les
autorit6s p6nitentiaires lui ont accord6 la r6duction
statutaire de peine applicable A la p6riode restant A
purger, c.-A-d. postbrieure A la date de la r6voca-
tion de sa liberation conditionnelle. Hales a
demand6 a b6n6ficier de la r6duction statutaire de
peine 6gale au quart de sa sentence initiale de trois
ans. Rendant le jugement de la Cour d'appel du
Manitoba, le juge Matas a d'abord analys6 la
d6finition de alib6ration conditionnellei qu'il a
appel6e alib6ration conditionnelle ordinaire et la
d6finition de alib&ration conditionnelle de jourD. II
a accept6 l'argument du ministbre public selon
lequel l'expression ulibbration conditionnelleD dans
la Loi signifie A la fois lib6ration conditionnelle
ordinaire et lib6ration conditionnelle de jour, sauf
indication expresse ou implicite contraire. II a cit6
l'al. 10(1)e), dont j'ai d6ji parl6, et le par. 10(2)

(1974), 18 C.C.C. (2d) 240 (C.A. du Man.).
(1975), 26 C.C.C. (2d) 65 (C.A. de I'Ont.).
[1976] 1 C.F. 657 (C.A.F.).
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ence was made to ss. 13(1) and (2), which at the
time read:

13. (1) The term of imprisonment of a paroled
inmate shall, while the parole remains unrevoked and
unforfeited, be deemed to continue in force until the
expiration thereof according to law, and, in the case of
day parole, the paroled inmate shall be deemed to be
continuing to serve his term of imprisonment in the
place of confinement from which he was released on
such parole.

(2) Until a parole is revoked, forfeited or suspended,
or except in accordance with the terms and conditions of
a day parole, the inmate is not liable to be imprisoned by
reason of his sentence, and he shall be allowed to go and
remain at large according to the terms and conditions of
the parole and subject. ...

Mr. Justice Matas observed that on revocation,
a general parolee was required to serve, in custody,
the time he spent out of prison on general parole
and that he was not entitled to credit of his
original statutory remission. Crown counsel argued
that the power of revocation under s. 10(1)(e) was
not expressly limited to general parole, nor was
such a restriction to be implied; that the wording
of s. 20(1) was as appropriate to effect the revoca-
tion of day parole as general parole; that s. 13
must be governed by s. 20, and viewed in their
entirety the Parole Act and the Penitentiary Act
have a like effect with respect to revocation of
either general parole or day parole. Mr. Justice
Matas was not prepared to accept that argument.
He was of opinion that s. 10(2) provided a specific
means of bringing day parole to an end, by termi-
nation, and there was not express or implied au-
thority in the Act for depriving the day parolee of
statutory remission credited to him at the start of
his original sentence.

dont le texte, A ce moment-IA et pendant toute la
p6riode pertinente, disposait: aLa Commission, ou
toute personne d6sign6e par elle, peut, A sa discr6-
tion, mettre fin A la lib6ration conditionnelle de
jour de tout d6tenu A libert6 conditionnelle. 11 a
6galement cit6 les par. 13(1) et (2), qui disposaient
alors:

13. (1) La p6riode d'emprisonnement d'un d6tenu A
libert6 conditionnelle, tant que cette dernidre continue
d'Etre ni r6voqu6e ni frapp6e de d6ch6ance, est r6put6e
rester en vigueur jusqu'A son expiration conform6ment A
la loi, et, dans le cas d'une libert6 conditionnelle de jour,
le d6tenu A libert6 conditionnelle est r6put6 continuer A
purger sa p6riode d'emprisonnement au lieu de d6tention
d'oA il a t relich6 sur lib6ration conditionnelle.

(2) Jusqu'A ce qu'une lib6ration conditionnelle soit
r6voqu6e, frapp6e de d6ch6ance ou suspendue, ou sauf
en accord avec les modalit6s d'une lib6ration condition-
nelle de jour, le d6tenu n'est pas passible d'emprisonne-
ment en raison de sa sentence. On doit le mettre et le
laisser en libert6 selon les modalit6s de la libiration
conditionnelle et sous r6serve ...

Le juge Matas a soulign6 que la revocation
oblige le d6tenu A libert6 conditionnelle ordinaire A
purger en prison le temps pass6 en lib6ration con-
ditionnelle ordinaire et lui enl6ve le b6n6fice de la
r6duction statutaire de peine initialement inscrite A
son cr6dit. Le substitut a soutenu que le pouvoir de
r6vocation conf6r6 A l'al. 10(1)e) n'6tait ni expres-
s6ment ni implicitement restreint A la lib6ration
conditionnelle ordinaire; que le texte du par. 20(1)
s'appliquait autant A la r6vocation d'une lib6ration
conditionnelle de jour qu'A la r6vocation d'une
lib6ration conditionnelle ordinaire; que l'art. 13
devait 6tre assujetti A l'art. 20 et que, considbr6s
dans le contexte global de la Loi sur la libiration
conditionnelle de ditenus et de la Loi sur les
pinitenciers, ces articles avaient le mime effet A
l'6gard de la r6vocation d'une lib6ration condition-
nelle ordinaire et d'une libbration conditionnelle de
jour. Le juge Matas n'a pas retenu cette th6se. Il
s'est dit d'avis que le par. 10(2) pr6voit une fagon
particulibre de mettre fin A une lib6ration condi-
tionnelle de jour et qu'aucune disposition expresse
ou implicite de la Loi ne permet de retirer A un
d6tenu en libert6 conditionnelle de jour la r6duc-
tion statutaire de peine initialement inscrite A son
cr6dit.
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The Crown submission was also rejected for a
second reason, namely, that if there were a revoca-
tion of the parole of a day parolee he would be
deprived not only of the period of original statu-
tory remission, but also the time spent at large,
contrary to s. 13 of the Act, supra. Mr. Justice
Matas was concerned that a day parolee would
have to do double service-first returning to prison
within the terms of his day parole and then, if
parole were revoked, serving once more, by reason
of s. 20, the time during which he had been on day
parole. In the result, the Court concluded that
Hales was entitled to be credited with the statu-
tory remission under the original sentencing.

The judgment of the Ontario Court of Appeal in
Ex parte Carlson, supra, was delivered by Mr.
Justice MacKinnon. The question, as in Hales'
case, related to the Parole Board's power of revo-
cation of day parole and the loss of statutory
remission. Mr. Justice MacKinnon began by
agreeing with the Manitoba Court of Appeal that
"where the word 'parole' appeared in the Act,
unless the contrary appeared either expressly or
impliedly, it meant both 'general' and 'day'
parole." Thereafter, the reasoning took a different
course. At the outset, difficulty was noted in a
construction which would have different conse-
quences flowing from identical acts or actions,
depending upon whether committed by a general
parolee or a day parolee, that is to say, (p. 70):

... An act or breach of parole which could lead the
Parole Board to revoke a general parole, with the conse-
quent loss of statutory remission, could only lead to the
termination of day parole, as the sole consequence of
such act or breach.

The main tenor of Mr. Justice MacKinnon's rea-
soning may, I think, be summarized in the follow-
ing propositions:

L'argument du minist~re public a 6t6 rejet6 pour
un second motif: si la lib6ration conditionnelle de
jour du d6tenu est r6voqu6e, ce dernier est non
seulement priv6 de la pbriode de reduction statu-
taire de peine initiale, mais aussi de la pbriode
pass6e en libert6, contrairement A l'art. 13 pr6cit6
de la Loi. Le juge Matas s'est alarm6 de ce que le
d6tenu en libert6 conditionnelle de jour devrait
purger deux fois la mime pbriode-en retournant
en prison conform6ment aux modalit6s de sa lib6-
ration conditionnelle de jour, puis, en cas de r6vo-
cation, en purgeant de nouveau, selon les disposi-
tions de l'art. 20, la p6riode pendant laquelle il
avait 6t6 en libert6 conditionnelle de jour. Finale-
ment, la Cour a conclu que Hales avait le droit de
b6n6ficier de la r6duction statutaire de peine ini-
tialement inscrite A son cr6dit.

Le jugement de la Cour d'appel de l'Ontario
dans l'affaire Ex parte Carlson, pr6cit6e, a 6t
r6dig6 par le juge MacKinnon. Comme dans l'af-
faire Hales, la question litigieuse portait sur le
pouvoir de la Commission des libbrations condi-
tionnelles de r6voquer une liberation conditionnelle
de jour et sur la perte de la r6duction statutaire de
peine. Le juge MacKinnon a d'abord souscrit A
l'opinion de la Cour d'appel du Manitoba selon
laquelle [TRADUCTION] apartout dans la Loi, I'ex-
pression aliberation conditionnelle, signifie A la fois
la liberation conditionnelle cordinaire et la lib6ra-
tion conditionnelle ade jourp, sauf indication
expresse ou implicite contrairep. Par la suite, il a
suivi un raisonnement diff6rent. II a d'embl6e
relev6 la difficult6 soulev6e par une interpr6tation
qui pourrait assortir de cons6quences diffbrentes
des actes identiques, selon qu'ils sont accomplis
par un d6tenu en libert6 conditionnelle ordinaire
ou par un d6tenu en libert6 conditionnelle de jour,
savoir (p. 70):

[TRADUCTION] ... Un acte ou une violation de la
lib6ration conditionnelle qui pourrait amener la Com-
mission des lib6rations conditionnelles a revoquer une
libEration conditionnelle ordinaire, et entrainer de ce fait
la perte de la r6duction statutaire de peine, aurait, en
cas de lib6ration conditionnelle de jour, pour seule con-
s6quence d'y mettre fin.

En substance, le raisonnement du juge MacKinnon
peut A mon avis se r6sumer comme suit:
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(1) The word "parole" in s. 10(l)(a) must cover "day"
as well as "general" parole, as s. 10(l)(a) is the only
section which gives the power to grant day parole.

(2) The power of the Board to revoke "the parole of any
paroled inmate" under s. 10(l)(e) on its face would
appear to cover "day" parole as well as general parole.

(3) Logically, s. 10(2), which permits the Board to
"terminate" day parole, is just an added power given to
the Board to allow the ending of day parole for a minor
infraction, without the serious consequences that would
result to the inmate if his parole were revoked.

(4) The terminating power can also be used to explain
the deeming clause of s. 13(1); as the day-paroled
inmate is "deemed" to be serving his term of imprison-
ment in the place of confinement from which he was
released on day parole, on termination there is no need
to go through the procedure of warrants of apprehension
and recommitment.

(5) The words "while the parole remains unrevoked and
unforfeited" in s. 13(1) apply to an inmate on day
parole.

(6) Section 16, dealing with suspension, apprehension,
and remand until the suspension is cancelled, or the
parole revoked or forfeited, once again refers to "any
parole."
(7) Section 18(1) contains further reference to "any"
parole being "revoked or forfeited."

That then is the line of reasoning followed on what
one might term the first arm of the Carlson case.
Although not expressly stated, I take it from what
Mr. Justice MacKinnon said, that the Ontario
Court of Appeal rejected the view which found
favour in the Manitoba Court of Appeal in Hales,
namely, that s. 10(2), authorizing the Board to
"terminate" day parole, is overriding and the only
power by which day parole may be brought to an
end.

Proceeding then to the second arm of the Carl-
son decision. This turned upon two possible con-
structions of s. 20(1). The Court observed that the

(1) L'expression lib6ration conditionnellex A I'al.
10(1)a) s'applique A la fois A la lib6ration conditionnelle
ade jour, et A la lib6ration conditionnelle cordinaires, car
l'al. 10(1)a) est le seul article qui confbre le pouvoir
d'accorder une lib6ration conditionnelle de jour.
(2) Le pouvoir de la Commission de r6voquer 'la lib6ra-
tion conditionnelle de tout d6tenu A libert6 condition-
nelle* aux termes de l'al. 10(1)e) s'applique A premilre
vue aussi bien A la lib6ration conditionnelle ade jourp
qu'A la libbration conditionnelle ordinaire.
(3) Logiquement, le par. 10(2) qui permet A la Com-
mission de amettre fins A une lib6ration conditionnelle de
jour est un pouvoir suppl6mentaire l'autorisant A mettre
fin A une libbration conditionnelle de jour pour une
infraction mineure sans les lourdes cons6quences qu'en-
traine la r6vocation d'une lib6ration conditionnelle.
(4) Le pouvoir de mettre fin A une lib6ration condition-
nelle peut 6galement servir A expliquer la pr6somption
pr6vue au par. 13(1); comme un d6tenu en libert6
conditionnelle de jour est ar6put6. continuer A purger sa
peine d'emprisonnement au lieu de d6tention d'oii il a
6t6 relich6 sur lib6ration conditionnelle de jour, il n'y a
pas lieu, A la fin de sa lib6ration conditionnelle, de suivre
la proc6dure relative aux mandats d'arrestation et de
r6incarc6ration.
(5) L'expression atant que cette dernibre [la lib6ration
conditionnelle] continue d'Etre ni r6voqu6e ni frapp6e de
d6ch6ances au par. 13(1) s'applique A un d6tenu en
libert6 conditionnelle de jour.
(6) L'article 16, qui traite de la suspension, de l'arresta-
tion et du renvoi sous garde jusqu'A l'annulation de la
suspension ou la r6vocation de la lib6ration condition-
nelle, vise 6galement toute lib6ration conditionnelles.
(7) Le paragraphe 18(1) se r6f6re A sunex lib6ration
conditionnelle ar6voquie ou frapp6e de d6ch6ances.

C'est le raisonnement suivi dans ce qu'on pourrait
appeler le premier volet de l'arr8t Carlson. Bien
que le juge MacKinnon ne I'ait pas d6clar6 expres-
s6ment, je conclus de ce qu'il a dit que la Cour
d'appel de l'Ontario a rejet6 le point de vue retenu
par la Cour d'appel du Manitoba dans l'arr~t
Hales, savoir, que le par. 10(2), qui habilite la
Commission A amettre fino A une lib~ration condi-
tionnelle de jour, est une disposition pr6dominante
et la seule qui donne le pouvoir de mettre fin A une
lib~ration conditionnelle de jour.

J'en viens maintenant au deuxibme volet de
l'arrat Carlson. II porte sur deux interpr6tations
possibles du par. 20(1). La Cour a fait remarquer
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section is specific as to the necessity of "recommit-
ment," yet this would seem to be inapplicable to
day parolees who are deemed by s. 13(1) to be still
"committed" to their place of imprisonment. As an
alternative construction, the Court considered that
s. 20(1) could be understood as referring to the
"de facto" commitment of inmates once their
parole, whether "general" or "day", has been
revoked. As Parliament had not made its intention
clear, the inmate was entitled to the benefit of the
ambiguity.

Thus, assessing the two cases, Hales and Carl-
son, we find s. 10(2) and the word "terminate" in
that section, being given effect in Hales' case, but
not in Carlson's case. The aspect of s. 20 which
gave concern in Hales was the possibility of the
inmate on day parole being denied credit for time
at large, whereas the word "recommitted" won the
day in Carlson. In each of the cases the inmate
succeeded, but the reasoning was widely different.

Mr. Justice Le Dain summarized the result of
the cases in Zong v. The Commissioner of Peni-
tentiaries, supra, at p. 662:
In those cases the Courts agreed that where the term
"parole" is found in the Act it means, unless the con-
trary appears expressly or impliedly, both general parole
and day parole, but they concluded that in the case of
the provisions respecting revocation there was indication
of a contrary intention or at least of an ambiguity, the
benefit of which should be given to the inmate.

Mr. Justice Le Dain then stated the first proposi-
tion in Hales in these words:
In the Hales case the Court reasoned that since section
10 of the Act made special provision for the termination
of day parole it impliedly excluded the application of
revocation to it.

He referred to, but rejected, the interpretation
placed upon s. 13(1) of the Act in Hales, stating,
p. 663:
... section 13 must be construed to mean that provided
the inmate's parole is not revoked or forfeited he is
deemed to be serving his term of imprisonment while he

que l'article pr6voit sp6cifiquement la n6cessit6
d'une anouvelle incarc6rations, alors qu'en vertu du
par. 13(1), les d6tenus en libert6 conditionnelle de
jour sont r6put6s continuer d'8tre sincarc6r6s, au
lieu mime de leur d6tention. Subsidiairement, la
Cour a estim6 qu'on pouvait consid6rer que le par.
20(1) vise l'incarc6ration Kdefacto* des d6tenus au
moment de la r6vocation de leur lib6ration condi-
tionnelle aordinaires ou ade jourD. Le Parlement
n'ayant pas clairement exprim6 son intention, la
Cour a jug6 que le d6tenu devait b6n6ficier de
cette ambiguit6.

En cons6quence, I'analyse des arr8ts Hales et
Carlson r6vble que l'arr8t Hales, contrairement A
l'arr8t Carlson, a donn6 effet au par. 10(2) et A
l'expression amettre finD. Dans l'affaire Hales, on
s'est arr8t6 A l'aspect de l'art. 20 qui rend possible
la perte du b6n6fice de la pbriode pass6e en libert6,
par un d6tenu en libert6 conditionnelle de jour,
alors que, dans l'affaire Carlson, c'est l'expression
aenvoy6 de nouveaub en d6tention qui l'a emport6.
Les d6tenus ont eu gain de cause dans les deux cas,
mais A partir d'un raisonnement trbs different.

Le juge Le Dain a r6sum6 le r6sultat de ces deux
affaires dans l'arrt Zong c. Commissaire des
pinitenciers, pr6cit6, A la p. 662:
Dans ces arrts, les Cours sont d'accord sur ceci: partout
dans la Loi l'expression alib6ration conditionnellei signi-
fie A la fois la lib6ration conditionnelle ordinaire et la
lib6ration conditionnelle de jour, sauf indication
expresse ou implicite A l'effet contraire; mais d'aprds
leur conclusion, dans le cas des dispositions relatives A la
r6vocation, il y a indication d'une intention contraire ou
au moins une ambiguit6 dont le b6n6fice devrait 8tre
accord6 au d6tenu.

Puis, le juge Le Dain a formul6 comme suit la
premiere proposition de l'arrt Hales:
D'aprbs le raisonnement de la Cour dans l'arrat Hales,
I'article 10 de la Loi exclut implicitement I'application
de la r6vocation A la lib6ration conditionnelle de jour
puisqu'il pr6voit express6ment sa cessation.

II a 6galement mentionn6, tout en la rejetant,
l'interpr6tation adopt6e dans l'affaire Hales au
sujet du par. 13(1) de la Loi. II dit (p. 663):
... Particle 13 doit s'interpr6ter de facon A signifier que
le d6tenu est r6put6 purger sa peine d'emprisonnement
lorsqu'il b6n6ficie d'une liberation conditionnelle A con-
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is on parole, but upon revocation or forfeiture he loses
the benefit of this provision and is required by the terms
of section 20 or section 21, as the case may be, to serve
the portion of his term of imprisonment that remained
unexpired at the time his parole was granted.

Mr. Justice Le Dain referred to the main ground
relied upon by Mr. Justice MacKinnon in Carlson,
p. 664:

... He reasoned that since the deeming provision of
section 13 appeared to indicate that recommitment was
not necesssary upon termination of day parole, the
requirement in section 20 that the inmate be "recommit-
ted" upon revocation of his parole resulted in an
ambiguity as to whether section 20 was intended to
apply to day.parole, and the benefit of that ambiguity
should be given to the inmate.

Zong's case was one of forfeiture of parole and
the question raised was whether on forfeiture of
day parole the appellant lost all credit for time
served, including statutory and earned remission,
from the date of such release until his parole was
terminated. In the course of reaching an affirma-
tive answer to this question, Mr. Justice Le Dain
recognized that such a result was undoubtedly a
serious one because it meant that if s. 21 were to
apply to day parole, in some cases the effects of
forfeiture of parole would fall with greater severity
upon the day parolee than upon the general
parolee, thereby aggravating the greater severity
that otherwise existed, to which Matas J.A. had
alluded in Hales. Mr. Justice Le Dain character-
ized that aspect in these words, p. 666:

... during the period in which he is on day parole (and
for which he loses all credit upon forfeiture of parole)
the day parolee is likely to spend a considerable amount
of time in prison. As the term "day parole" implies and
as the statutory definition of it indicates the periods
during which the inmate is at large are more limited
than in the case of general parole, and, in fact, they

dition que cette dernibre ne soit ni r6voqu6e ni frapp6e
de d6ch6ance; mais, selon cette interpr6tation, le d6tenu
perd le b6n6fice de cette disposition dds la r6vocation ou
la d6ch6ance et il doit, d'aprbs les termes de l'article 20
ou 21, selon le cas, purger la partie de sa peine d'empri-
sonnement qui n'6tait pas encore expir6e au moment de
l'octroi de sa lib6ration conditionnelle.

Le juge Le Dain s'est ensuite r6f6r6 au motif
principal retenu par le juge MacKinnon dans l'ar-
r~t Carlson (p. 664):

... Selon son raisonnement, puisque la prescription de
l'article 13 qui cr6e la pr6somption semble indiquer qu'il
n'y a pas n6cessairement r6incarnation A la cessation de
la libbration conditionnelle de jour, I'exigence de I'article
20 selon laquelle le d6tenu adoit 6tre envoy6 de nouveauo
en prison lorsque sa lib6ration conditionnelle est r6vo-
qube aboutit A une ambiguit6 sur la question de savoir si
le l6gislateur a voulu appliquer l'article 20 A la liberation
conditionnelle de jour et le d6tenu devrait b6n6ficier de
cette ambiguit6.

L'affaire Zong, un cas de d6ch6ance de lib6ra-
tion conditionnelle, soulve la question de savoir si
la d6ch6ance d'une liberation conditionnelle de
jour fait perdre A l'appelant tous les avantages
acquis au titre de la peine d'emprisonnement
purg6e, y compris les r6ductions de peines statutai-
res et m6rit6es, de la date de cette libbration
jusqu'A ce qu'on y mette fin. R6pondant A cette
question par l'affirmative, le juge Le Dain a
reconnu que ce r6sultat 6tait assur6ment grave
parce qu'il signifie que si l'art. 21 s'applique A la
libbration conditionnelle de jour, la d6ch6ance
d'une lib6ration conditionnelle peut dans certains
cas frapper plus durement un d6tenu en libert6
conditionnelle de jour qu'un d6tenu en libert6 con-
ditionnelle ordinaire, ajoutant encore A la rigueur
de la peine d6jA existante, comme le signalait
d'ailleurs le juge Matas dans l'arrat Hales. Voici
en quels termes le juge Le Dain s'est exprim6 A ce
sujet (p. 666):

... pendant la p6riode oA il se trouve en libert6 condi-
tionnelle de jour (et pour laquelle il perd tout cr6dit A la
d6ch6ance de sa lib6ration conditionnelle), le d6tenu en
question va probablement passer une partie consid6rable
de son temps en prison. Ainsi que le donne A entendre
I'expression alib6ration conditionnelle de jours et suivant
la d6finition qu'en donne la Loi, les pbriodes pendant
lesquelles le d6tenu se trouve en libert6 sont plus res-
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alternate at short intervals with periods of imprison-
ment.

Despite his doubts on this point, exacerbated by
the omission in s. 21(1)(d) of credit for time spent
in custody following termination of day parole,
Mr. Justice Le Dain gave more weight to the
serious conduct which caused forfeiture-the con-
viction of an indictable offence, punishable by
imprisonment for a term of two years or more-
and found (p. 667) no "reasonable uncertainty as
to legislative intention of which the benefit must
be given to the appellant."

Here lies the underlying rationale in both Hales
and Carlson, namely, the severity of the conse-
quences to the day parolee of revocation as
opposed to termination. Day parole is a limited
form of parole, unlike general parole, and the loss
of all statutory and earned remission upon revoca-
tion of day parole seems an inordinately heavy
penalty for what may be a relatively minor breach
of day parole.

It will be convenient now to turn to the 1977
amendments, which came into force on October
15, 1977, twelve days prior to the date upon which
the appellant was released on day parole. The
amendments can be described as follows:
(1) Forfeiture was abolished by the repeal of the old s.
17 and s. 21, as well as the removal of any reference in
the Parole Act to forfeiture.

(2) Section 20 (quoted later) dealing with revocation
was reorganized and rendered more flexible-and more
generous-by allowing greater credits upon revocation
in s. 20(2) as well as by giving the Board a discretion to
recredit statutory and earned remission in s. 20(3).

(3) The role of the magistrate in recommitment in s.s.
16 and 18 was removed and his powers were given to the
Board of its designate.

(4) "Parole" in s. 2 was defined to include day parole.

treintes que s'il b6n6ficie d'une lib6ration conditionnelle
ordinaire et, en fait, ces p6riodes de libert6 alternent A
de courts intervalles avec des p6riodes d'emprisonne-
ment.

Malgr6 ses h6sitations A cet 6gard, accentu6es par
l'omission de toute mention A l'al. 21(1)d) du
temps pass6 sous garde aprbs la fin de la lib6ration
conditionnelle de jour, le juge Le Dain a n6an-
moins accord6 plus de poids A la gravit6 de la
conduite qui a entrain6 la d6ch6ance de la libbra-
tion conditionnelle-une d6claration de culpabilit6
pour un acte criminel punissable par deux ans
d'emprisonnement ou plus-et a jug6 (p. 667) qu'il
n'y avait aucun adoute raisonnable quant A l'inten-
tion du 16gislateur [dont il fallait] accorder le
b6n6fice A l'appelantD.

C'est ici que r6side le fondement des deux arr~ts
Hales et Carlson, savoir la s6v6rit6 des consequen-
ces de la r6vocation d'une lib6ration conditionnelle
de jour par rapport au cas oiA il y est mis fin. La
lib&ration conditionnelle de jour est plus restreinte
que la liboration conditionnelle ordinaire et la
perte de toutes les r6ductions de peine statutaires
et m6rit6es A la r6vocation de la premibre semble
constituer une peine d6mesur6ment severe pour ce
qui peut 8tre une violation mineure d'une lib6ra-
tion conditionnelle de jour.

II convient maintenant de consid6rer les modifi-
cations de 1977, entr6es en vigueur le 15 octobre
1977, douze jours avant la date de la lib6ration
conditionnelle de jour de l'appelant. On peut les
r6sumer comme suit:
(1) La d6ch6ance a 6t6 abolie par l'abrogation des
anciens art. 17 et 21 et par la suppression de toute
mention de la d6ch6ance dans la Loi sur la libiration
conditionnelle de ditenus.
(2) L'article 20 (cit6 ci-aprbs) relatif A la r6vocation a
6t remaniE et rendu plus souple-et plus g6n6reux-en
accordant au par. (2) des r6ductions de peine plus
6tendues A la r6vocation et en conf6rant A la Commis-
sion au par. (3) le pouvoir discr6tionnaire de r6attribuer
A l'actif d'un d6tenu les r6ductions de peine statutaires
et m6rit6es.
(3) Les pouvoirs du magistrat aux fins de la nouvelle
incarc6ration pr6vus aux art. 16 et 18 ont 6t6 abolis et
conf6r6s A la Commission ou A la personne d6sign6e par
elle.
(4) A l'art. 2, aLib6ration conditionnelle, est d6finie de
fagon A inclure la liboration conditionnelle de jour.
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When the present case came before Mr. Justice
Grange, of the Supreme Court of Ontario, he
merely noted on the docket: "July 12/78-I am
told by Counsel for applicant that identical issue
was decided in Court of Appeal in R. v. Agg June
29, 1978 adversely to application and this applica-
tion should stand dismissed and it is." When the
matter reached the Court of Appeal the docket
was endorsed: "For the reasons given in Regina v.
Agg the appeal is dismissed."

The reasons for judgment in Regina v. Agg
(unreported to date) were delivered orally by Mr.
Justice Houlden. The new s. 20 was cited, as well
as the former s. 20. The decision of the Court in
Ex Parte Carlson was mentioned and the issue
was defined as being whether the new s. 20 applied
to a day parolee whose parole has been revoked.
After reciting the facts, the change in the defini-
tion of "parole" to include day parole was
explained and then the judgment concludes with
this paragraph:

The Parole Act provides two methods of putting an end
to day parole: (1) it can be revoked under s. 10(1)(e) of
the Parole Act (see Ex parte Carlson, supra, at p. 70);
or, (2) it can be terminated under s. 10(2). If day parole
is terminated, then s. 20 does not apply, and the serious
consequences which flow from that section have no
application. If however, day parole is revoked, then in
our opinion it is clear from the amendments to ss. 2 and
20 that a day parolee is to be subject to the provisions of
s. 20. The appellant's day parole having been revoked,
he is subject to s. 20. The appeal must therefore be
dismissed.

Whatever one may think of the impact of the 1977
amendments, one thing is clear. The new definition
of "parole" in s. 2, relied upon in Regina v. Agg,
can be taken as merely declaratory of existing
jurisprudence. The real basis of the decision in the
Agg case appears to lie in implicit acceptance of
that part of Carlson's case in which the "termina-
tion" point raised in Hales was overridden. But no
mention is made in Agg of the main point of
decision in Carlson, i.e. "recommitment," nor is
there any inquiry into the changes in s. 20 which,

Lorsque le juge Grange de la Cour supr6me de
l'Ontario a 6t6 saisi du pr6sent litige, il a simple-
ment 6crit la note suivante sur le dossier: [TRA-
DUCTION] uLe 12 juillet 1978-L'avocat du requ&
rant m'informe que le 29 juin 1978, la Cour
d'appel a tranch6 un litige identique dans l'affaire
R. v. Agg et a rejet6 la requate; la pr6sente requate
est en cons6quence rejet6eD. Lorsque l'affaire a 6t6
porte en Cour d'appel, le dossier a requ la men-
tion suivante: [TRADUCTION] aLe pr6sent appel est
rejet6 pour les motifs expos6s dans Regina v. Aggs.

Les motifs de jugement dans l'affaire Regina v.
Agg (non encore publi6s) ont 6t6 expos6s orale-
ment par le juge Houlden. II a cit6 l'ancien et le
nouveau texte de I'art. 20. 11 a rnentionn6 l'arrat de
la Cour dans Ex Parte Carlson et pr6cis6 que la
question en litige portait sur l'application du
nouvel art. 20 A un d6tenu dont la liberation
conditionnelle de jour est rbvoqube. Aprbs un
expos6 des faits et une explication de la modifica-
tion de la d6finition de alib6ration conditionnelle,
pour y inclure la lib6ration conditionnelle de jour,
le jugement conclut:

[TRADUCTION] La Loi sur la libration conditionnelle
de ditenus pr6voit deux fagons de mettre fin A une
lib6ration conditionnelle de jour: (1) la r6vocation en
vertu de l'al. 10(1)e) de la Loi sur la libiration condi-
tionnelle de ditenus (voir Ex parte Carlson, pr6cit6, A la
p. 70) ou (2) la d6cision d'y mettre fin en vertu du par.
10(2). S'il est mis fin i la lib6ration conditionnelle de
jour, I'art. 20 et ses lourdes cons6quences ne s'appliquent
pas. Si par contre, elle est r6voqu6e, les art. 2 et 20
modifi6s assujettissent clairement, A notre avis, la lib6ra-
tion conditionnelle de jour A l'art. 20. La lib6ration
conditionnelle de jour de l'appelant ayant 6t6 r6voqu6e,
il est assujetti A l'art. 20 et I'appel doit en cons6quence
8tre rejetE.

Quoi qu'on pense de l'effet des modifications de
1977, une chose est claire. On peut consid6rer que
la nouvelle d6finition de alib6ration conditionnelles
A l'art. 2, sur laquelle s'est appuy6 'arrt Regina v.
Agg, codifie simplement la jurisprudence existante.
Le v6ritable fondement de l'arrat Agg r6side plut6t
dans l'acceptation implicite de la partie de l'arr8t
Carlson qui infirme l'arrt Hales sur la question
de la afinp d'une lib6ration conditionnelle. Mais
l'arr8t Agg ne mentionne pas le moyen principal
retenu dans l'affaire Carlson, savoir la nouvelle
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in my opinion, are crucial in this appeal and must
now be examined.

The old s. 20(1) read:

20. (1) Where the parole granted to an inmate has
been revoked, he shall be recommitted to the place of
confinement from which he was allowed to go and
remain at large at the time parole was granted to him, to
serve the portion of his term of imprisonment that
remained unexpired at the time parole was granted to
him, including any period of remission, including earned
remission, then standing to his credit, less any time
spent in custody as a result of a suspension of his parole.

Two important components are involved in the
section, as Mr. Justice MacKinnon pointed out, a
revocation and a recommitment. Both were essen-
tial to the loss of statutory and earned remission
standing to the inmate's credit at the time parole
was granted. The new s. 20 reads:

20. (1) Upon revocation of his parole, an inmate
shall be recommitted to the place of confinement from
which he was allowed to go and remain at large at the
time parole was granted to him or to the corresponding
place of confinement for the territorial division within
which he was apprehended.

(2) Subject to subsection (3), when any parole is
revoked, the parole inmate shall, notwithstanding that
he was sentenced or granted parole prior to the coming
into force of this subsection, serve the portion of his
term of imprisonment that remained unexpired at the
time he was granted parole, including any statutory and
earned remission, less

(a) any time spent on parole after the coming into
force of this subsection;
(b) any time during which his parole was suspended
and he was in custody;
(c) any remission earned after the coming into force
of this subsection and applicable to a period during
which his parole was suspended and he was in cus-
tody; and
(d) any earned remission that stood to his credit upon
the coming into force of this subsection.

incarcEration, et n'examine pas non plus les modi-
fications de l'art. 20 qui sont A mon avis primor-
diales en l'esp6ce et que je vais 6tudier maintenant.

Voici l'ancien texte du par. 20(1):

20. (1) Lorsque la lib6ration conditionnelle accord6e
A un d6tenu a 6t6 r6voqube, celui-ci doit 6tre envoy6 de
nouveau au lieu d'incarc6ration d'oa il avait 6t6 autoris6
A sortir et A rester en libert6 au moment od la lib6ration
conditionnelle lui 6tait accord6e, pour purger la partie
de sa peine d'emprisonnement qui n'6tait pas encore
expir6e au moment oii la lib6ration conditionnelle lui
6tait accord6e, y compris toute p6riode de r6duction de
peine alors inscrite A son cr6dit, notamment la r6duction
de peine m6rite, moins toute pbriode pass6e sous garde
par suite d'une suspension de sa lib6ration condition-
nelle.

Comme le souligne le juge MacKinnon, cet article
traite de deux 616ments importants, la r6vocation
et la nouvelle incarctration. Tous deux 6taient
essentiels A la perte des r6ductions de peine statu-
taires et mbrit6es inscrites au cr6dit du d6tenu au
moment de la lib6ration conditionnelle. Le nouvel
art. 20 dispose maintenant:

20. (1) Sur r6vocation de leur lib6ration condition-
nelle, les d6tenus doivent 8tre incarc6r6s soit au lieu de
d6tention d'oi ils avaient 6t6 lib6r6s lorsqu'elle leur avait
6t6 accord6e, soit au lieu qui lui correspond dans la
division territoriale oa ils sont arrat6s.

(2) Sous r6serve du paragraphe (3), le d6tenu dont la
lib6ration conditionnelle a 6t6 r6voqu6e doit, meme lors-
qu'il a 6t6 condamn6 ou lorsqu'il a obtenu sa lib6ration
conditionnelle avant que le pr6sent paragraphe n'entre
en vigueur, purger ce qui restait de sa peine d'emprison-
nement au moment oa sa lib6ration conditionnelle lui a
6t6 accord6e, y compris toute r6duction de peine statu-
taire ou m6rit6e, moins

a) le temps pass6 en libfration conditionnelle apras
l'entr6e en vigueur du pr6sent paragraphe;
b) le temps pass6 en d6tention lors d'une suspension
de sa lib6ration conditionnelle;
c) les r6ductions de peine mbritbes aprds l'entr6e en
vigueur du pr6sent paragraphe pour le temps pass6 en
d6tention lors d'une suspension de sa lib6ration condi-
tionnelle; et
d) les r6ductions de peine m6rit6es qu'il avait A son
actif au moment de l'entr6e en vigueur du pr6sent
paragraphe.
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(3) Subject to the regulations, the Board may recred-
it the whole or any part of the statutory and earned
remission that stood to the credit of an inmate at the
time he was granted parole.

Subsection (1) refers to the place of recommit-
ment after revocation. Subsection (2) does not
mention recommitment, but does refer to "when
any parole is revoked." The calculation of the term
of imprisonment has been changed. While statu-
tory and earned remission are still lost, there are a
number of alleviating factors introduced, other
than s. 20(2)(b), which merely carries forward the
credit for time in custody during suspension. The
new s. 20(2)(c) gives credit for earned remission
while parole is suspended and the inmate is in
custody. Section 20(2)(d) preserves any earned
remission credited before the coming into force of
the subsection, while s. 20(2)(a) credits "any time
spent on parole" after such coming into force.
Finally, subs. (2) is subject to subs. (3) which
permits the Board to "recredit the whole or any
part of the statutory and earned remission that
stood to the credit of an inmate at the time he was
granted parole."

There can be no doubt that the effect of s.
20(2)(a) and the potential effect of s. 20(3) is to
blunt considerably the second point taken in
Hales' case, i.e. the possibility of having to
re-serve the time spent on day parole. Counsel for
the appellant adopts two lines of argument in an
attempt to reduce the impact of the words "any
parole" in the opening part of s. 20(2). First, he
suggests that these words must be read in conjunc-
tion with the phrase following, in this manner: ". . .
when any parole is revoked, notwithstanding that
he [the parole inmate] was sentenced or granted
parole prior to the coming into force of this subsec-
tion." "Any parole" it is contended, is limited to
general parole and the "notwithstanding" clause
was intended "to avoid any possible construction
that would create two classes of inmates, with
differing bases for the interpretation of their sen-
tences arising out of differences in their parole
status." That object, however, appears to be

(3) Sous r6serve des raglements, la Commission peut
r6attribuer A I'actif d'un d6tenu tout ou partie des
r6ductions de peine, statutaires et m6ritbes, dont il b6n6-
ficiait au moment o6 la lib6ration conditionnelle lui fut
accord6e.

Le paragraphe (1) traite du lieu de d6tention
apr~s la revocation. Le paragraphe (2) ne parle pas
de r6incarc6ration, mais de ala lib6ration condi-
tionnelle r6voqubeD. Le calcul de la peine d'empri-
sonnement a 6t6 modifi6. M~me s'il y a encore
perte des reductions de peine statutaires et mbri-
t6es, cet article, outre l'al. 20(2)b) qui crbdite A
l'actif du d6tenu le temps pass6 en d6tention lors
d'une suspension, apporte plusieurs adoucisse-
ments. Le nouvel al. 20(2)c) met A I'actif du
d6tenu les r6ductions de peine mbritbes pour le
temps pass6 en d6tention lors d'une suspension de
sa lib6ration conditionnelle. L'alin6a 20(2)d)
maintient les r6ductions de peine m6rit6es acquises
avant l'entr6e en vigueur du paragraphe et I'al.
20(2)a) met A l'actif du d6tenu le atemps pass6 en
liberation conditionnelle* aprbs l'entr6e en vigueur
du paragraphe. Enfin le par. (2) est assujetti au
par. (3) qui autorise la Commission A ar6attribuer
A l'actif d'un d6tenu tout ou partie des r6ductions
de peine, statutaires et m6rit6es, dont il b6n6ficiait
au moment oil la lib6ration conditionnelle lui fut
accord6eb.

Il ne fait aucun doute que l'effet de l'al. 20(2)a),
avec l'effet possible du par. 20(3), est d'6mousser
consid6rablement le deuxibme argument retenu
dans Hales, savoir la possibilit6 d'avoir A purger de
nouveau la p6riode pass6e en liberation condition-
nelle de jour. L'avocat de l'appelant avance deux
types d'argument pour tenter de r6duire la port6e
des mots da liberation conditionnelle au d6but du
par. 20(2). Premibrement il soutient que ces mots
doivent 8tre lus avec l'6nonc6 qui suit, de cette
manidre: ale d6tenu dont la lib6ration condition-
nelle a 6t6 r6voque, m6me lorsqu'il a 6t6 con-
damn6 ou lorsqu'il a obtenu sa lib6ration condi-
tionnelle avant que le pr6sent paragraphe n'entre
en vigueurs. Il soutient que les mots ala liberation
conditionnelle ne portent que sur la liberation
conditionnelle ordinaire et que l'expression am6me
lorsques vise A [TRADUCTION] obviter toute inter-
pr6tation qui crberait deux cat6gories de d6tenus,
dont les sentences seraient calcul6es diff6remment
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achieved by the wording of the "notwithstanding"
clause alone, without any need to refer to "any
parole."

Second, counsel argues that the purpose of the
new s. 20 is to confer a benefit upon general
parolees and not to deprive day parolees of a
previously existing benefit. Here the appellant
adverts to the effects of both s. 20(2)(a) and
20(2)(d) upon a day parolee. He submits that a
day parolee under the new s. 20(2)(a) would lose
credit for "any time spent on parole" before the
coming into force of the subsection. By reason of
Hales and Carlson, the Board was denied power to
revoke day parole and s. 10(2) gave no power to
deny the inmate his statutory remission, expecially
in view of the deeming provision in s. 13(1). While
that may be true, it will be noted that the appel-
lant's day parole began and ended after the
coming into force of s. 20, thus avoiding any need
to use the "notwithstanding" clause in s. 20(2).
Additionally, the new s. 20 does confer a benefit
upon day parolees whose parole could formerly be
forfeited, as decided in Zong, Ex parte Davidson4

and Ex parte Kerr 5 . The argument tends to run in
a circle. If revocation of day parole under the old s.
20 was not permitted, then admittedly the day
parolee would lose a benefit in the transition. But,
if the new s. 20 does permit revocation of day
parole, then s. 20(2)(a) would confer a benefit
upon a day parolee that he would otherwise lose.
In any event, the argument only applies to the
transitional case where day parole was granted
before the coming into force of the subsection and
revoked afterwards. That is not this case.

4 (1974), 22 C.C.C. (2d) 122 (B.C.C.A.).
s (1975), 24 C.C.C. (2d) 395 (Ont.C.A.).

selon le genre de liberation conditionnelle obte-
nues. Toutefois il appert que cet ojbectif est atteint
par la disposition introduite par I'expression
ameme lorsque*, sans qu'il soit n6cessaire de se
r6fbrer A l'expression ala lib6ration conditionnelle.

Deuxibmement, I'avocat pr6tend que le but du
nouvel art. 20 est de conf6rer un avantage A tous
les d6tenus en libert6 conditionnelle ordinaire sans
pour autant priver les d6tenus en libert6 condition-
nelle de jour d'un avantage dont ils b6n6ficiaient
d6jA. L'appelant fait allusion aux cons6quences des
al. 20(2)a) et 20(2)d) pour un d6tenu en libert6
conditionnelle de jour. II pr6tend que pareil d6tenu
en vertu du nouvel al. 20(2)a) perdrait le b6ndfice
du Ktemps pass6 en lib6ration conditionnelle, avant
l'entr6e en vigueur du paragraphe. Depuis les
arr8ts Hales et Carlson, la Commission a perdu le
pouvoir de r6voquer une lib6ration conditionnelle
de jour et le par. 10(2) ne lui donne pas le pouvoir
de priver un d6tenu de la r6duction statutaire de
peine, compte tenu particulibrement de la pr6-
somption 6tablie au par. 13(1). C'est peut-8tre
vrai, mais il faut remarquer que la lib6ration con-
ditionnelle de jour accord6e A l'appelant a com-
menc6 et a pris fin aprds l'entr6e en vigueur de
l'art. 20, ce qui rend inutile de recourir en l'esp6ce
A la disposition introduite par les mots am~me
lorsques au par. 20(2). En outre, le nouvel art. 20
confare effectivement un avantage aux d6tenus en
libert6 conditionnelle de jour dont la lib6ration
conditionnelle pouvait auparavant 8tre frapp6e de
d6ch6ance, comme l'ont d6cid6 les arr6ts Zong, Ex
parte Davidson4 et Ex parte Kerr5. L'argument
est un cercle vicieux. Si l'ancien art. 20 ne permet-
tait pas la r6vocation des librations conditionnel-
les de jour, il est bien 6vident qu'un d6tenu en
libert6 conditionnelle de jour perd un avantage
dans la p6riode transitoire. Mais si le nouvel art.
20 permet effectivement la r6vocation d'une libbra-
tion conditionnelle de jour, I'al. 20(2)a) confbre
alors au d6tenu en libert6 conditionnelle de jour un
avantage qu'il perdrait autrement. Quoi qu'il en
soit, I'argument ne vaut que pour la p6riode de
transition, dans le cas d'une lib6ration condition-
nelle de jour accord6e avant I'entr6e en vigueur du
paragraphe, mais rbvoqube apr~s. Ce n'est pas le
cas en l'esp6ce.

4(1974), 22 C.C.C. (2d) 122 (C.A. de la C.-B.).
5 (1975), 24 C.C.C. (2d) 395 (C.A. de I'Ont.).
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In the end, I am satisfied that the addition of s.
20(2)(a) deprives the "re-serving of time" argu-
ment of any effect. For the appellant to succeed he
must show that either the "termination" (s. 10(2))
point or the "recommitment" (s. 20(1)) point con-
tinues to be the law despite the enactment of the
new s. 20. As to "termination," the 1977 amend-
ments introduced an important change. Forfeiture
of parole has been abolished. Forfeiture was held
applicable to both "general" parole and "day"
parole. In the absence of forfeiture, there is only s.
10(l)(e) and s. 20, "revocation," or s. 10(2), "ter-
mination." To exclude revocation of day parole
from the 1977 amendments would be, as Le Dain
J. stated with respect to forfeiture in Zong, at p.
666, "to accept a wholly improbable view of Par-
liament's intention: that a day parolee should be
able to commit an indictable offence while on
parole without any of the consequences that would
result from forfeiture where the same offence is
committed by a general parolee." In addition, as
earlier noted, the finding in Hales of contrary
intention was laid aside in Carlson and in Zong.

I turn finally to the question of possible
ambiguity in s. 20, the rock upon which the case
for the Crown foundered in Carlson. As noted
earlier, the new s. 20 separates out the recommit-
ment portion of the old s. 20 and puts it in s.s. (1).
The effect of revocation is now stated in s.s. (2)
and is applicable to "any parole." Must one read
s.s. (1) as a condition precedent to the exercise of
power under s.s. (2), such that s.s. (2) "is specific
in its terminology as to the necessity of 'recommit-
ment'?" Here, I think, the approach of Mr. Justice
Le Dain is apt. Having regard to the abolition of
forfeiture and its replacement by simple revoca-
tion, I do not think the reference to "recommit-
ment" in s. 20(1), taken in conjunction with the
new s. 20(2), can constitute such uncertainty that

En cons6quence, je suis convaincu que l'adop-
tion de l'al. 20(2)a) enlive tout effet A l'argument
fond6 sur l'obligation de apurger deux fois la m~me
peinev. Pour r6ussir, I'appelant doit 6tablir que la
afin, de la lib6ration conditionnelle (par. 10(2)) ou
la onouvelle incarc6ration* (par. 20(1)) continuent
de se produire malgr6 la promulgation du nouvel
art. 20. En ce qui concerne la afin, de la lib&ation
conditionnelle, les modifications de 1977 ont
apport6 un changement important. Elles ont en
effet aboli la d6ch6ance de la lib6ration condition-
nelle. Or on avait jug6 qu'elle d6coulait autant de
la lib6ration conditionnelle uordinaire* que de celle
ude jour.. En l'absence de la d6ch6ance, seules
deux situations sont possibles, la ar6vocation,
pr6vue A l'al. 10(l)e) et A l'art. 20 et la afinp,
pr6vue au par. 10(2). Exclure la r6vocation d'une
lib6ration conditionnelle de jour des modifications
de 1977 6quivaudrait, comme l'a 6crit le juge Le
Dain au sujet de la d6ch6ance dans l'arr~t Zong (A
la p. 666) A eaccepter une conception tout A fait
invraisemblable de l'intention du Parlement:
c'est-A-dire que le d6tenu A lib6ration condition-
nelle de jour pourrait commettre un acte criminel
pendant qu'il est en libert6 conditionnelle sans
subir les cons6quences qui d6coulent de la
d6ch6ance lorsqu'un d6tenu A libert6 conditionnelle
ordinaire commet le m6me crime*. En outre,
comme je l'ai d6ja soulign6, la conclusion de l'arrt
Hales quant A une intention contraire a 6t6 infir-
m6e dans les arrits Carlson et Zong.

J'en viens finalement A la question de l'ambi-
guift6 possible de l'art. 20, 6cueil sur lequel l'argu-
mentation du ministare public s'est 6chou6e dans
l'affaire Carlson. Comme je l'ai d6jA soulign6, le
nouvel art. 20, a la diff6rence de l'ancien, traite
s6par6ment de l'incarc6ration au par. (1). Le para-
graphe (2), applicable A la lib6ration condition-
nelles, pr6cise l'effet de la r6vocation. Le paragra-
phe (1) doit-il 8tre interpr6t6 comme une condition
pr6alable A l'exercice du pouvoir prbvu au par. (2),
de telle sorte que ce dernier apr6voie sp6cifique-
ment l'aincarc6rationp? Je considare A cet 6gard
que l'approche du juge Le Dain est juste. Vu que
la d6ch6ance a 6t6 abolie et remplac6e par la
simple r6vocation, je ne pense pas que la mention
de l'incarc6ration au par. 20(1) lu en corr6lation
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"real ambiguities are found, or doubts of sub-
stance arise, in the construction and application of
[the] statute;" Marcotte v. Deputy Attorney Gen-
eral for Canada6 at p. 115. One cannot find such
ambiguity in the October 15, 1977 amendments as
would deprive the Board of any power to revoke
day parole. In each case the Board is free to revoke
or terminate day parole.

I would dismiss the appeal.

Appeal dismissed.

Solicitor for the appellant: Ronald R. Price,
Kingston.

Solicitor for the respondent: R. Tassi, Ottawa.

6 [1976] 1 S.C.R. 108.

avec le nouveau par. 20(2) soul6ve ade rbelles
ambiguit6s ou des doutes s6rieux dans l'interpr6ta-
tion et l'application de [la] Loi;. Marcotte c.
Sous-procureur giniral du Canada6 , a la p. 115.
Les modifications du 15 octobre 1977 ne contien-
nent aucune ambiguit6 qui priverait la Commis-
sion du pouvoir de r6voquer une libration condi-
tionnelle de jour. Dans chaque cas, la Commission
peut r6voquer la lib6ration conditionnelle de jour
ou y mettre fin.

Je suis d'avis de rejeter le pourvoi.

Pourvoi rejeti

Procureur de l'appelant: Ronald R. Price,
Kingston.

Procureur de l'intimie: R. Tassi, Ottawa.

6 [1976] 1 R.C.S. 108.
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William Bernard Herman, City Parking
Canada Limited, The William Bernard
Herman Trust, Musketeers Investments
Limited, S.A., Columbus Holdings Limited,
Columbus Development Corporation Limited,
Dumas Investments Limited, S.A., and City
Parking Holding Limited Appellants;

and

The Deputy Attorney General of Canada
Respondent.

1978: May 3; 1978: October 3.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz and Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Income tax - Jurisdiction of Federal Court -
Authorization for entry, search and seizure approved by
judge of a superior or a county court - Determination
of solicitor-client privilege by judge of a superior or
county court - Review by Federal Court of Appeal -
Income Tax Act, ss. 231, 232 - Federal Court Act,
R.S.C. 1970, 2nd Supp., c. 10, s. 28.

Section 231(4) permits the Minister of National
Revenue, where he has reasonable and probable grounds
to believe that a violation of the Act has been commit-
ted, and upon the approval of a judge of a superior or
county court, to seize and take away documents and
retain them until they are produced in any court pro-
ceedings. Section 232 contains lengthy provisions as to
the procedure to be followed when the document to be
seized is in the possession of a solicitor and the lawyer
claims that a named client of his has a solicitor-client
privilege in respect of that document. The Minister
caused to be seized certain documents in the possession
of a Toronto law firm which firm claimed solicitor-client
privilege. In accordance with the s. 232 procedure the
matter came before a judge of the Supreme Court of
Ontario who ordered that six letters and seven memo-
randa be delivered to the lawyers and that four letters
and four memoranda be delivered to an officer desig-
nated by the Deputy Minister of National Revenue, but
only after an appeal or application for leave to appeal
from or for judicial review of, the order, if any, be
disposed of. Appellants brought a s. 28 application to
the Federal Court of Appeal to review and set aside that
part of the order declaring that certain documents were

William Bernard Herman, City Parking
Canada Limited, la fiducie William Bernard
Herman, Musketeers Investments Limited,
S.A., Columbus Holdings Limited, Columbus
Development Corporation Limited, Dumas
Investments Limited, S.A., et City Parking
Holding Limited Appelants;

et

Le sous-procureur gkn6ral du Canada Intimi.

1978: 3 mai; 1978: 3 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz et Pratte.

EN APPEL DE LA COUR D'APPEL FtDPRALE

Imp6t sur le revenu - Compitence de la Cour fidd-
rale - Autorisation d'entrer, de chercher et de saisir
approuvie par un juge d'une cour supirieure ou de
comti - Dicision d'un juge d'une cour superieure ou
de comtd relativement au privilige des communications
entre client et avocat - Examen par la Cour d'appel
fidgrale - Loi de l'imp6t sur le revenu, art. 231, 232
- Loi sur la Cour fidirale, S.R.C. 1970, 21 supp.,
chap. 10, art. 28.

Aux termes du par. 231(4), le ministre du Revenu
national, lorsqu'il a des motifs raisonnables de croire
qu'une infraction A la Loi a 6t6 commise, peut, avec
l'agr6ment d'un juge d'une cour sup6rieure ou d'une
cour de comt6, faire saisir et emporter tout document et
le retenir jusqu'a ce qu'il soit n6cessaire de le produire
en cour. L'article 232 contient de longues dispositions
relatives A la proc6dure A suivre lorsque le document
qu'on veut saisir est en la possession d'un avocat et que
ce dernier pr6tend qu'un de ses clients, nomm6ment
d6sign6, jouit du privildge des communications entre
client et avocat en ce qui concerne ce document. Le
Ministre a fait saisir certains documents en la possession
d'une 6tude d'avocats de Toronto qui a invoqu6 le
privilege des communications entre client et avocat.
Conform6ment A l'art. 232, l'affaire a 6t6 entendue par
un juge de la Cour supreme de l'Ontario qui a ordonn6
que six lettres et sept notes soient remises aux avocats et
que quatre lettres et quatre notes soient remises A un
fonctionnaire d6sign6 par le sous-ministre du Revenu
national, mais seulement aprbs qu'il soit statu6 sur un
appel ou une demande sollicitant I'autorisation d'interje-
ter appel ou sollicitant l'examen judiciaire, le cas
6ch6ant, de l'ordonnance. Les appelants ont demand6 A
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not privileged. Appellants thereafter made an interlocu-
tory application under Federal Court Rule 1402(2), to
vary the contents of the 'case', so as to exclude the
documents in respect of which privilege was claimed, on
the basis that public access to the contents of the case
would vitiate the claim to privilege. The motion was
dismissed. The determinative issue on further appeal
was whether the Federal Court of Appeal, on a s. 28
application, has the right to review and set aside the
order of a judge of a superior court of one of the
provinces made pursuant to s. 232 of the Income Tax
Act, 1970-71-72 (Can.), c. 63, as amended.

Held: The appeal should be dismissed.

Per Laskin C.J. concurring in the result: The time has
come when the Courts should be relieved of the inter-
pretative exercises often necessary to determine whether
a statutory jurisdiction has been vested in a judge qua
judge or as persona designata. The whole persona
designata concept can be abandoned without either
inconvenience or distortion of legal principles. The con-
cept came from the Courts and can be modified or
abolished by the courts. This Court should declare that
whenever a statutory power is conferred upon a judge or
officer of a Court, the power should be deemed exercis-
able in official capacity as representing the Court unless
there is express provision to the contrary.

Per Martland, Ritchie, Pigeon, Dickson, Beetz and
Pratte JJ.: A canvass of the Canadian authorities reveals
a distinct need for a greater element of certainty in the
application of the notion of persona designata. A judge
does not become persona designata from the mere fact
that he is administering a piece of federal legislation. As
a rule one would expect that a judge enforces or applies
legislation as an unexceptional function performed
within his jurisdiction though from time to time a judge
may be utilized outwith that jurisdiction for the purpose
of giving effect to exceptional statutory tribunals or
functions. Prima facie Parliament should be taken to
intend a judge to act qua judge whenever by statute it
grants powers to a judge. The test to be applied in
considering whether a contrary intention, i.e. that the
judge should act in the special capacity of persona
designata, appears in the relevant statute is whether the
judge is exercising a peculiar, and distinct, and excep-
tional jurisdiction, separate from and unrelated to the
tasks which he performs from day-to-day as a judge, and

la Cour d'appel f6d6rale, en vertu de I'art. 28, I'examen
et I'annulation de la partie de l'ordonnance 6nongant que
le privilege ne s'appliquait pas A certains documents.
Cette demande a t6 suivie d'une requate interlocutoire
en vue d'obtenir, aux termes de la r6gle 1402(2) de la
Cour f6d6rale, une ordonnance ayant pour effet de
modifier le contenu du adossiers de facon A exclure les
documents A l'6gard desquels le privildge des communi-
cations entre client et avocat est all6gu6 au motif que le
fait que le public ait accAs au contenu du dossier rend
inop6rant la demande de privildge. La requate a 6
rejet6e. En appel, la question essentielle 6tait de savoir si
la Cour d'appel f6d6rale avait le droit, lors d'une
demande pr6sent6e en vertu de l'art. 28, d'examiner et
d'annuler une ordonnance rendue par un juge d'une cour
sup6rieure d'une des provinces conform6ment A l'art.
232 de la Loi de l'imp6t sur le revenu, 1970-71-72
(Can.), chap. 63 et ses modifications.

Arrit: Le pourvoi doit tre rejet6.

Le juge en chef Laskin, dont les motifs sont au mime
effet: Il est temps de relever les tribunaux des exercices
d'interpr6tation souvent n6cessaires pour d6terminer si
une loi confbre A un juge une comp6tence en sa qualit6
de juge ou A titre de persona designata. Tout le concept
de persona designata peut 8tre 6cart6 sans inconv6nient
ni d6formation des principes juridiques. Cette notion
vient des tribunaux et peut 8tre modifibe ou abolie par
eux. Cette Cour devrait d6clarer que quand un pouvoir
est conf6r6 par une loi A un juge ou A un fonctionnaire
d'une cour, ce dernier est cens6 exercer ce pouvoir en sa
qualit6 officielle de repr6sentant de la Cour, A moins de
disposition expresse au contraire.

Les juges Martland, Ritchie, Pigeon, Dickson, Beetz
et Pratte: L'examen de la jurisprudence canadienne fait
clairement ressortir la n6cessit6 de dissiper l'incertitude
qui entoure l'application de la notion de persona desi-
gnata. Un juge n'est pas persona designata du seul fait
qu'il applique une loi f6d6rale. En rAgle g6n6rale, on
penserait que faire observer ou appliquer la l6gislation
fait partie des fonctions habituelles d'un juge agissant
dans les limites de sa comp6tence ordinaire bien qu'A
l'occasion on puisse lui demander d'agir en dehors de sa
comp6tence habituelle, dans le cadre de tribunaux ou de
fonctions exceptionnels pr6vus par une loi. A premibre
vue, das qu'une loi confdre des pouvoirs A un juge, il faut
consid6rer que l'intention du Parlement est que ce juge
agisse A titre de juge. Le critbre applicable pour d6termi-
ner si la loi pertinente fait ressortir une intention con-
traire, c.-A-d. que le juge doit agir A titre de persona
designata, est de savoir si le juge exerce une comp6tence
particuliare, distincte, exceptionnelle et ind6pendante de
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having nothing in common with the court of which he is
a member.

Section 232 of the Income Tax Act requires a judge
to decide the issue of solicitor-client privilege, an issue
which can arise in any civil or criminal case and is a
routine exercise of judicial power. There is nothing
unusual or exceptional about it. Further as the definition
of solicitor-client privilege in s. 232(1)(e) refers to the
right, if any, which a person has in the superior court, in
the province where the matter arises, to refuse to dis-
close an oral or documentary communication, the exer-
cise of the s. 232 power involves an application of the
provincial law.

[Dep. A.G. (Can.) v. Brown, [1965] S.C.R. 84; Hynes
v. Swartz; Re Architects Act, [1938] 1 D.L.R. 29;
Canadian Northern Ontario Railway Company v. Smith
(1914), 50 S.C.R. 476; Re The Sheffield Waterworks
Act, 1864. (1865), 1 L.R. Ex. 54; The Canadian Pacific
Railway Company v. The Little Seminary of Ste. Thi-
rise (1889), 16 S.C.R. 606; St. Hilaire v. Lambert
(1909), 42 S.C.R. 264; Godson v. The Corporation of
the City of Toronto (1890), 18 S.C.R. 36; Common-
wealth of Puerto Rico v. Hernandez, [1975] 1 S.C.R.
228; Re Sproule (1886), 12 S.C.R. 140; R. v. North-
umberland Ferries Ltd., [1945] S.C.R. 458; Scott v.
Vardy, [1977] 1 S.C.R. 293 referred to.]

APPEAL from a judgment of the Federal Court
of Appeal dismissing an application to review and
set aside an order of Boland J. made pursuant to s.
232 of the Income Tax Act, 1970-71-72 (Can.), c.
63 as amended. Appeal dismissed.

John Clow, for the appellants.

G. W. Ainslie, Q.C., and Geoffrey J. R. Dyer,
for the respondent.

THE CHIEF JUSTICE-I agree with my brother
Dickson that this appeal should be dismissed.
What persuades me to add the observations that
follow is my conviction that it is high time to
relieve the Courts of the interpretative exercises
that have been common in this country when they
think that a decision has to be made whether a
statutory jurisdiction has been vested in a Judge
qua Judge or as persona designata. More than
fifty years ago, D.M. Gordon, one of Canada's
outstanding scholarly practitioners, wrote in the
Canadian Bar Review (see (1927), 5 Can. Bar

ses tiches quotidiennes de juge, et qui n'a aucun rapport
avec la Cour dont il est membre.

L'article 232 de la Loi de l'imp6t sur le revenu
demande au juge de d6cider s'il y a privilege de commu-
nication entre client et avocat et cette question peut atre
soulev6e dans toute affaire civile ou criminelle et rel6ve
des fonctions judiciaires courantes. Elle n'a rien d'inha-
bituel ni d'exceptionnel. Le privilage des communica-
tions entre client et avocat est d6fini A l'al. 232(1)e)
comme le droit qu'une personne peut poss6der, devant
une cour sup6rieure de la province oai la question a pris
naissance, de refuser de divulguer une communication
orale ou documentaire; I'exercice de ce pouvoir n6cessite
l'application du droit provincial.

[Jurisprudence: Sous-procureur gindral du Canada
c. Brown, [1965] R.C.S. 84; Hynes v. Swartz; Re Archi-
tects Act, [1938] 1 D.L.R. 29; Canadian Northern
Ontario Railway Company c. Smith (1914), 50 R.C.S.
476; Re The Sheffield Waterworks Act, 1864 (1865), 1
L.R. Ex. 54; The Canadian Pacific Railway Company c.
Le petit siminaire de Ste-Thirdse (1889), 16 R.C.S.
606; St. Hilaire c. Lambert (1909), 42 R.C.S. 264;
Godson c. The Corporation of the City of Toronto
(1890), 18 R.C.S. 36; Commonwealth de Puerto Rico c.
Hernandez, [1975] 1 R.C.S. 228; Re Sproule (1886), 12
R.C.S. 140; R. c. Northumberland Ferries Ltd., [1945]
R.C.S. 458; Scott c. Vardy, [1977] 1 R.C.S. 293.]

POURVOI A l'encontre d'un arrt de la Cour
d'appel f6d6rale qui a rejet6 une demande d'exa-
men et d'annulation de l'ordonnance rendue par le
juge Boland conform6ment A l'art. 232 de la Loi
de l'imp6t sur le revenu, 1970-71-72 (Can.), chap.
63 et ses modifications. Pourvoi rejet6.

John Clow, pour les appelants.

G. W. Ainslie, c.r. et Geoffrey J. R. Dyer, pour
l'intim6.

LE JUGE EN CHEF-Je souscris A l'opinion de
mon coll~gue le juge Dickson que le pr6sent pour-
voi doit 6tre rejet6. Ce qui m'amne A ajouter les
observations suivantes est ma conviction qu'il est
grand temps de relever les tribunaux des exercices
d'interpr6tation qu'ils s'imposent couramment
dans ce pays, lorsqu'ils estiment qu'il y a lieu de se
demander si une loi confdre A un juge une comp6-
tence en sa qualit6 de juge ou A titre de persona
designata. Il y a plus de cinquante ans, D.M.
Gordon, un des praticiens canadiens les plus 6mi-
nents et 6rudits, a 6crit dans la Revue du Barreau
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Rev. 174, at p. 185) that "the whole persona
designata conception could be scrapped without
the slightest inconvenience or the least distortion
of legal principles". I agree completely with this
sentiment.

I find it odd (and Dickson J. has canvassed the
authorities) that, although the concept of persona
designata has been ignored in the United States,
and has had little contemporary force in England
where the concept originated, it seems to have a
vigorous existence in Canada. The seminal case in
England, seminal so far as Canadian acceptance
was concerned, is Re Sheffield Waterworks Act' a
case involving a private Act relating to claims
against the Sheffield Waterworks Company for
damages for its admitted negligence and to the
determination of costs, in case of dispute, by a
master of a superior court. The theory upon which
the Court in that case acted, namely that the
taxing master exercised an unusual function
unrelated to his normal function and that his
authority came from an Act of Parliament and
was not part of his judicial authority, exhibits a
primitive stage in judicial understanding of
administrative law. Nowadays, the vesting of
statutory functions in Courts or other tribunals is
commonplace, and nothing of substance is added
in trying to apply a distinction between ordinary
curial duties of a Judge and statutory duties. I do
not think, therefore, that Hynes v. Swartz2, is any
longer acceptable in drawing a distinction between
powers exercisable by a Judge under The Ontario
Judicature Act and powers vested in a Judge by
another public Act, a regulatory statute respecting
a profession.

Dickson J. referred in his reasons to two early
cases in this Court which came to opposite conclu-
sions on whether powers conferred by statute upon
a Judge were his qua Judge or qua persona desig-
nata. I much prefer the reasoning in Re Sproule3

to that in C.P.R. v. The Little Seminary of Ste.

'(1865), L.R. 1 Ex. 54.
2 [19381 1 D.L.R. 29.
3(1886), 12 S.C.R. 140.

canadien (voir (1927), 5 R. du B. Can. 174, A la p.
185) que [TRADUCTION] atout le concept de per-
sona designata pourrait 6tre 6cart6 sans le moindre
inconv6nient ni la moindre d6formation des princi-
pes juridiquesp. Je suis en complet accord avec ce
point de vue.

Je trouve curieux (et le juge Dickson a 6tudi6 la
jurisprudence) que le concept de persona desi-
gnata soit encore florissant au Canada alors qu'il
n'existe pas aux ttats-Unis et qu'en Angleterre, oi
il a pris naissance, il est peu appliqu6 de nos jours.
L'arr~t cl6 en Angleterre, cl6 dans la mesure oA il
a 6t6 suivi au Canada, est Re Sheffield Water-
works Act'. Il s'agissait d'une loi priv6e visant des
actions en dommages-int6rts intent6es contre la
Sheffield Waterworks Company pour sa n6gli-
gence admise et la fixation des d6pens, en cas de
litige, par un master d'une cour sup~rieure. La
th6orie retenue par la Cour dans cette affaire 6tait
que le master charg6 de la taxation exergait une
fonction inhabituelle, sans rapport avec ses fonc-
tions courantes, et qu'il tirait sa comp6tence d'une
Loi du Parlement et non de sa comp6tence judi-
ciaire. Cette th6orie illustre que l'analyse judi-
ciaire du droit administratif en 6tait A ses d6buts.
De nos jours, il est courant qu'une loi attribue des
fonctions particulibres aux cours ou autres tribu-
naux et la distinction entre les devoirs ordinaires
d'un juge et les devoirs conf6r6s par la loi n'ajoute
rien. J'estime donc que la distinction faite dans
l'arrat Hynes v. Swartz 2, entre les pouvoirs exerc6s
par un juge en vertu de The Ontario Judicature
Act et les pouvoirs conf6r6s a un juge par une
autre loi publique, une loi r6glementant une pro-
fession, n'est plus acceptable.

Dans ses motifs, le juge Dickson a cit6 deux
anciens arr~ts od cette Cour est arriv6e A des
conclusions oppos6es sur la question de savoir si les
pouvoirs conf6r6s A un juge par une loi lui 6taient
accord6s A titre de juge ou de persona designata.
Je pr6f6re nettement le raisonnement dans Re

I (1865), L.R. 1 Ex. 54.
2 [1938] 1 D.L.R. 29.
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Thirdse4 . I see no distinguishing point of principle
in the fact that the former case dealt with powers
under the then Supreme and Exchequer Courts
Act and the latter dealt with powers under the
Railway Act. The fact that a new type of jurisdic-
tion is conferred by statute upon a Judge or upon a
Court should not signal any need, by that fact, to
consider whether the jurisdiction is exercisable
only as persona designata.

The quality of justice rendered by a Judge does
not depend on whether he acts as Judge or as
persona designata. Where the distinction is made,
it has been done for the purpose of reaching
beyond the Judge's decision in order to consider its
reviewability, either by straight appeal or by judi-
cial review through the prerogative writs or their
statutory replacement. If an appeal is provided, the
need for the distinction is pointless; if it is not
provided, review would still be open through the
prerogative writs or their statutory substitute, and
only in the case of a superior court Judge would
the right of such review depend on holding that the
function or power in question was exercised as
persona designata.

The enactment of the Federal Court Act, R.S.C.
1970, c. 10 has simply added to the complication
as to appeal or reviewability that persistence with
persona designata has generated. A power of
review is vested in the Federal Court of Appeal by
s. 28 of the Act in respect of judicial or quasi-judi-
cial decisions of a "federal board, commission or
other tribunal", defined in s. 2(g) as covering
persons or agencies exercising powers under an
Act of the Parliament of Canada and not appoint-
ed under the law of a Province nor under s. 96 of
the British North America Act (which provides for
federal appointment of superior, district and
county court Judges of provincial Courts). As a
result of this provision, a fresh interpretative exer-
cise is added where statutory powers are vested in
a Judge of a provincial Court under federal legisla-
tion, namely, to decide whether the Judge is exer-
cising those powers qua Judge (and so governed by

4(1889), 16 S.C.R. 606.

Sproule3 A celui tenu dans l'arrat C.P.R. c. Petit
siminaire de Ste-Thirdse 4. Le fait que le premier
arrat traite des pouvoirs conf6r6s par l'Acte de la
Cour suprime et de l'chiquier et le second par
l'Acte des chemins de fer n'a, A mon avis, aucune
incidence de principe. Le fait qu'une loi donne A
un juge ou A une cour un nouveau type de comp&-
tence ne signifie pas pour autant qu'il faut se
demander si la comp6tence peut 8tre exerc6e uni-
quement A titre de persona designata.

La qualit6 de la justice rendue par un juge ne
d6pend pas de savoir s'il agit a titre de juge ou A
titre de persona designata. Lorsque la distinction
est faite, c'est pour aller au-delA de la d6cision du
juge afin de d6terminer si elle peut faire l'objet
d'une r6vision par appel, ou par examen judiciaire
au moyen des brefs de pr6rogative ou des recours
pr6vus par la loi pour les remplacer. Si un appel
est pr6vu, la distinction n'a aucune utilit6; dans le
cas contraire, un examen judiciaire est possible au
moyen des brefs de pr6rogative ou des recours qui
les remplacent et ce n'est que dans le cas d'un juge
de cour suparieure que le droit A une telle r6vision
d6pend de la question de savoir si le juge a exerc6
la fonction ou le pouvoir en cause A titre de
persona designata.

L'adoption de la Loi sur la Cour fidirale,
S.R.C. 1970, chap. 10, n'a fait qu'accroitre la
complexit6 du probl6me des appels ou du contrble
judiciaire engendr6e par la persistance du concept
de persona designata. L'article 28 de la Loi con-
fare A la Cour d'appel f6d6rale le pouvoir d'exami-
ner les d6cisions judiciaires ou quasi-judiciaires
d'un soffice, d'une commission ou d'un autre tribu-
nal fad6ralo, expression qui d6signe, selon l'al. 2g),
une personne ou un organisme qui exerce des
pouvoirs conf6r6s par une loi du Parlement du
Canada et qui n'est pas nomm6e en vertu de la loi
d'une province ni en vertu de l'art. 96 de l'Acte de
l'Amirique du Nord britannique (qui traite de la
nomination par le f6d6ral des juges des cours
sup6rieures, de district et de comt6 dans les provin-
ces). En cons6quence, cette disposition amane de
nouveaux probl6mes d'interpr6tation lorsqu'une loi
f6d6rale confare des pouvoirs A un juge d'une cour

3 (1886), 12 R.C.S. 140.
4(1889), 16 R.C.S. 606.
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provincial appeal or review procedures) or as per-
sona designata, and thus subject to the reviewing
authority of the Federal Court of Appeal.

Two recent judgments of this Court give point to
my call for abandoning the persona designata
conception, at least where it turns on distinguish-
ing statutory functions of a Judge as being curial
or "normal" duties in some cases and non-curial in
others. The two cases are Commonwealth of
Puerto Rico v. Humberto Pagan Hernandez5 and
Scott v. Vardy6. The four dissenting Judges in the
Hernandez case, I being one of them, did not find
it necessary, in the view taken by them, to consider
the application of the persona designata doctrine,
but it was considered in the majority reasons deliv-
ered by Pigeon J. The main issue in the Hernandez
case, as viewed by the majority, was whether the
decision of a county court Judge, discharging a
person who had been apprehended on an extradi-
tion warrant, was reviewable by the Federal Court
of Appeal under s. 28 of the Federal Court Act.
This depended on whether the extradition Judge
was a "federal board, commission or other tribu-
nal" under s. 2(g) of the Act. Since, in this case,
he was a s. 96 appointee was he not excluded by
express words from the categories of "federal
board, commission or other tribunal"?

Pigeon J. held, however, that an extradition
Judge exercised his powers as persona designata
and not as Judge, emphasizing the fact that the
Extradition Act, now R.S.C. 1970, c. E-21 reposes
its jurisdiction in extradition commissioners who
are not Judges. The relevant provision of the Act is
s. 9(1), reading as follows:

9. (1) All judges of the superior courts and of the
county courts of a province, and all commissioners who
are from time to time appointed for the purpose in a
province by the Governor in Council, under the Great
Seal, by virtue of this Part, are authorized to act judi-

s [1975] 1 S.C.R. 228.
6 [1977] 1 S.C.R. 293.

provinciale, car il faut d6cider si le juge exerce ses
pouvoirs A titre de juge (ils sont alors r6gis par les
r6gles de proc6dure provinciales en matibre d'appel
ou de contr6le judiciaire) ou A titre de persona
designata, auquel cas ils sont assujettis au pouvoir
d'examen de la Cour d'appel f6d6rale.

Deux arr8ts r6cents de cette Cour appuient mon
invitation A abandonner le concept de persona
designata, tout au moins lorsqu'il consiste A faire
une distinction parmi les fonctions attribu6es A un
juge par la loi entre les devoirs pr6toriaux ou
anormauxa dans certains cas et ceux qui ne le sont
pas dans d'autres. Ces deux arrats sont: Common-
wealth de Puerto Rico c. Humberto Pagan Her-
nandez5 et Scott c. Vardy6. Dans l'arrat Hernan-
dez, les quatre juges dissidents, dont moi-m8me,
n'ont pas estim6 n6cessaire, compte tenu de leur
opinion, d'examiner l'application de la doctrine de
persona designata; mais elle a 6t6 6tudi6e dans les
motifs de la majorit6 expos6s par le juge Pigeon.
Selon la majorit6, le principal point en litige dans
l'arr~t Hernandez 6tait de savoir si la d6cision d'un
juge de cour de comt6 d'61argir une personne
frapp6e de mandat d'extradition pouvait 6tre exa-
min6e par la Cour d'appel f6d6rale en vertu de
l'art. 28 de la Loi sur la Cour fidirale. II fallait
donc d6cider si le juge d'extradition est un coffice,
commission ou autre tribunal fbd6ral au sens de
l'al. 2g) de la Loi. Puisqu'en l'esp~ce, il a 6t6
nomm6 en vertu de l'art. 96, n'est-il pas express6-
ment exclu de la d6finition d'aoffice, commission
ou autre tribunal f6d6ral*?

Cependant, le juge Pigeon a d6cid6 qu'un juge
d'extradition exerce ses pouvoirs A titre de persona
designata et non A titre de juge, soulignant le fait
qu'en vertu de la Loi sur l'extradition, maintenant
S.R.C. 1970, chap. E-21, la comp6tence est exer-
c6e par des commissaires A 1'extradition qui ne
sont pas des juges. La disposition pertinente de la
Loi est le par. 9(1) qui se lit ainsi:

9. (1) Tous les juges des cours sup6rieures et des
cours de comt6s d'une province, et tous les commissaires
qui sont de temps A autre nommbs A cette fin dans une
province par le gouverneur en conseil sous le grand
sceau, en vertu de la pr6sente Partie, sont autoris6s A

s [1975] 1 R.C.S. 228.
6 [19771 1 R.C.S. 293.
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cially in extradition matters under this Part, within the
province; and every such person has, for the purposes of
this part, all the powers and jurisdiction of any judge or
magistrate of the province.

It seems to me, and I say this with great respect
to the majority decision in Hernandez, that s. 9 by
its very words raises extradition commissioners
into the ranks of Judges; and although they are not
s. 96 Judges, provision for their appointment
should not be taken to reduce the character of
superior or county court Judges who are vested
with jurisdiction under the Extradition Act. Prior
to the enactment of the Federal Court Act, it was
admittedly the case that extradition determina-
tions were not reviewable either by appeal or
otherwise save that habeas corpus lay to challenge
a commitment for extradition. There is certainly
incongruity in subjecting a superior court Judge of
a Province to review of his decisions by the Federal
Court of Appeal. If it is so with the Extradition
Act, does it also become so with other federal Acts
or are the Courts, and especially this Court, to
become involved in an interpretative exercise to
decide whether a Judge of a provincial superior
Court is acting as Judge or as persona designata?
This may mean review by the Federal Court if
power is being exercised under a federal statute
and appeal or no review if power is being exercised
under a provincial statute. Far more rational, in
my view, to let the provincial law operate in
respect of appeal or review of judgments of Judges
of provincial Courts.

Scott v. Vardy, supra, was also a decision under
the Extradition Act. There one of the questions
was whether the magistrate, a provincial appoin-
tee, who took depositions under the Act was, like
the Judge in the Hernandez case, amenable to the
reviewing authority of the Federal Court of
Appeal as a persona designata. This Court, unani-
mously said no. I find it difficult to appreciate the
differentiation of functions in the two cases lead-
ing to different results which put the higher judi-
cial functionary under the Federal Court of
Appeal supervision and left the magistrate to be
controlled under provincial authority. I think that

agir judiciairement dans les affaires d'extradition, sous
I'autorit6 de la pr6sente Partie, dans la province; et
chacune de ces personnes est revitue, pour les fins de la
pr6sente Partie, de tous les pouvoirs et de la juridiction
d'un juge ou magistrat de la province.

Avec 6gards pour l'opinion exprim6e par la
majorit6 dans Hernandez, je pense que les termes
m8mes de l'art. 9 616vent les commissaires A l'ex-
tradition au rang de juges; ce ne sont pas des juges
nomm6s en vertu de l'art. 96, mais il ne faut pas en
conclure pour autant que leur nomination peut
changer le statut des juges de cour supbrieure ou
de comt6 qui sont investis d'une comp6tence par la
Loi sur l'extradition. Il est admis qu'avant l'adop-
tion de la Loi sur la Cour fidirale, il n'existait
aucun recours contre les d6cisions en matibre d'ex-
tradition par voie d'appel ou autrement, A l'excep-
tion de l'habeas corpus visant l'incarc6ration en
vue de l'extradition. Il est certainement illogique
de soumettre les d6cisions d'un juge d'une cour
sup6rieure provinciale A l'examen de la Cour d'ap-
pel f6d6rale. S'il en est ainsi de la Loi sur l'extra-
dition, n'en est-il pas de mime pour les autres lois
f6d6rales, ou faudra-t-il que les cours, et particu-
librement la pr6sente Cour, fassent des prouesses
d'interpr6tation pour d6cider si un juge d'une cour
supbrieure provinciale agit A titre de juge ou de
persona designata? II peut y avoir lieu A examen
par la Cour f6d6rale si les pouvoirs sont exerc6s en
vertu d'une loi f6d6rale, et A un appel, sans
examen, si le pouvoir est exerc6 en vertu d'une loi
provinciale. A mon avis, il est bien plus rationnel
que s'appliquent les lois provinciales relatives A
l'appel ou A la r6vision des jugements des juges des
cours provinciales.

L'arr~t Scott c. Vardy, pr6cit6, traite 6galement
de la Loi sur I'extradition. Dans cette affaire, il
fallait d6cider notamment si le magistrat nomm6
par la province qui prenait des d6positions en vertu
de la Loi, comme le juge dans l'affaire Hernandez,
6tait assujetti au pouvoir d'examen de la Cour
d'appel f6d6rale A titre de persona designata.
Cette Cour a unanimement r6pondu par la n6ga-
tive. Il m'est difficile de comprendre la distinction
qui est faite entre les fonctions dans ces deux
arrats pour aboutir A un r6sultat diff6rent, de sorte
que le plus haut fonctionnaire judiciaire est assu-
jetti au pouvoir de surveillance de la Cour d'appel
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a conception which leads to such results has out-
lived its day.

I suppose that a trial Judge of the Federal Court
could also be found to be acting as persona desig-
nata under a federal statute. But what practical
purpose would such a finding serve? His judgment
qua Judge would be appealable and as persona
designata would be broadly reviewable, having
regard to the wide scope of s. 28. It seems to me
that the present case, which includes such Judges
in the designation of those empowered to exercise
the powers conferred by s. 232 of the Income Tax
Act, 1970-71-72 (Can.), c. 63, as amended, points
to the unlikelihood that trial Judges of the Federal
Court would be exercising statutory functions in
any other character than as a Judge of the Court.

In his article in the Canadian Bar Review, above
mentioned, Mr. Gordon suggested an amendment
to the federal and provincial Interpretation Acts to
the following effect:

Whenever by any statute judicial or quasi-judicial
powers are given to a judge or officer of any Court, in
the absence of express provision to the contrary, such
judge or officer shall be deemed to exercise such powers
in his official capacity, and as representing the Court to
which he is attached.

I endorse the principle he expresses, but I am of
the opinion that it is open to this Court to lay
down a similar rule without the aid of legislation.
The concept of persona designata came from the
Courts and it can be modified or abolished by the
Courts. In my view, I think this Court should
declare that whenever a statutory power is con-
ferred upon a Judge or officer of a Court, the
power should be deemed exercisable in official
capacity as representing the Court unless there is
express provision to the contrary.

The judgment of Martland, Ritchie, Pigeon,
Dickson, Beetz and Pratte JJ. was delivered by

DICKSON J.-The threshold, and in my opinion
determinative, issue in this appeal is whether the
Federal Court of Appeal, on a s. 28 application,
has the right to review and set aside an order of a

f6d6rale et le magistrat au pouvoir de contr6le
provincial. J'estime qu'une notion qui conduit A de
tels r6sultats a fait son temps.

Je suppose qu'un juge de la Division de premiere
instance de la Cour f6d6rale pourrait 6galement
8tre consid6r6 comme persona designata en vertu
d'une loi f6d6rale. Quelle serait l'utilit6 d'une telle
conclusion? Le jugement rendu A titre de juge
pourrait faire l'objet d'un appel et celui rendu A
titre de persona designata donnerait lieu A examen
compte tenu de la port6e g6n6rale de l'art. 28. II
me semble qu'en l'espice, ofi l'on compte de tels
juges parmi ceux qui peuvent exercer les pouvoirs
conf6r6s par l'art. 232 de la Loi de l'imp6t sur le
revenu, 1970-71-72 (Can.), chap. 63 et ses modifi-
cations, il est improbable que les juges de premibre
instance de la Cour f6d6rale exercent les pouvoirs
conf6r6s par la loi A un autre titre que celui de juge
de la Cour.

Dans son article de la Revue du Barreau cana-
dien, mentionn6 ci-dessus, M. Gordon propose
l'amendement suivant aux lois d'interpr6tation
fbd6rale et provinciales:

[TRADUCTION] Quand des pouvoirs judiciaires ou
quasi-judiciaires sont accord6s par une loi A un juge ou A
un fonctionnaire d'une cour, en I'absence de disposition
expresse au contraire, ce juge ou fonctionnaire sera
cens6 exercer ses pouvoirs en sa qualit6 officielle et
repr6senter la cour dont il fait partie.

Je souscris au principe qu'il 6nonce, mais je suis
d'avis que cette Cour peut 6tablir une rfgle de ce
genre sans le secours de la 16gislation. La notion de
persona designata vient des tribunaux et peut 8tre
modifi6e ou abolie par eux. J'estime que cette
Cour devrait d6clarer que quand un pouvoir est
conf6r6 par une loi A un juge ou A un fonctionnaire
d'une cour, ce dernier est cens6 exercer ce pouvoir
en sa qualit6 officielle de repr6sentant de la cour, A
moins de disposition expresse au contraire.

Le jugement des juges Martland, Ritchie,
Pigeon, Dickson, Beetz et Pratte a t rendu par

LE JUGE DICKSON-La question essentielle en
l'esp6ce est la suivante: la Cour d'appel f6d6rale
a-t-elle le droit, lors d'une demande pr6sent6e en
vertu de l'art. 28, d'examiner et d'annuler une
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judge of a superior court of one of the provinces
made pursuant to s. 232 of the Income Tax Act,
1970-71-72 (Can.), c. 63, as amended. The point is
narrow but of considerable importance as affecting
the jurisdiction of the Federal Court.

The facts are these. Section 231(4) of the
Income Tax Act permits the Minister of National
Revenue, where he has reasonable and probable
grounds to believe that a violation of the Act has
been committed, and upon the approval of a judge
of a superior or county court, to seize and take
away documents and retain them until they are
produced in any court proceedings. Section 232 of
the Act contains lengthy provisions as to the proce-
dure to be followed when the document to be
seized is in the possession of a lawyer, and the
lawyer claims that a named client of his has a
solicitor-client privilege in respect of that docu-
ment. The central provisions are subsections (4),
(5) and (6), which read as follows:

(4) Where a document has been seized and placed in
custody under subsection (3), the client, or the lawyer
on behalf of the client, may

(a) within 14 days from the day the document was so
placed in custody, apply, upon 3 days' notice of
motion to the Deputy Attorney General of Canada, to
a judge for an order

(i) fixing a day (not later than 21 days after the
date of the order) and place for the determination
of the question whether the client has a solicitor-cli-
ent privilege in respect of the document, and

(ii) requiring the custodian to produce the docu-
ment to the judge at that time and place;

(b) serve a copy of the order on the Deputy Attorney
General of Canada and the custodian within 6 days of
the day on which it was made, and, within the same
time, pay to the custodian the estimated expenses of
transporting the document to and from the place of
hearing and of safeguarding it; and
(c) if he has proceeded as authorized by paragraph
(b), apply, at the appointed time and place, for an
order determining the question.
(5) An application under paragraph (4)(c) shall be

heard in camera, and on the application

ordonnance rendue par un juge d'une cour sup6-
rieure d'une des provinces conform6ment A l'art.
232 de la Loi de l'imp6t sur le revenu, 1970-71-72
(Can.), chap. 63, et ses modifications? La question
est 6troite, mais la solution a une incidence impor-
tante sur la comp6tence de la Cour f6d6rale.

Voici les faits. Aux termes du par. 231(4) de la
Loi de l'imp6t sur le revenu, le ministre du Revenu
national, lorsqu'il a des motifs raisonnables de
croire qu'une infraction A la Loi a 6t6 commise,
peut, avec l'agr6ment d'un juge d'une cour supe-
rieure ou d'une cour de comt6, faire saisir et
emporter tout document et le retenir jusqu'A ce
qu'il soit n6cessaire de le produire en cour. L'arti-
cle 232 de la Loi contient de longues dispositions
relatives A la proc6dure A suivre lorsque le docu-
ment qu'on veut saisir est en la possession d'un
avocat et que ce dernier pr6tend qu'un de ses
clients, nomm6ment d6sign6, jouit du privilege des
communications entre client et avocat en ce qui
concerne ce document. Les principales dispositions
sont les par. (4), (5) et (6), dont voici le texte:

(4) Lorsqu'un document a 6t6 saisi et plac6 sous
garde, en vertu du paragraphe (3), le client, ou l'avocat
au nom de celui-ci, peut

a) dans un d6lai de 14 jours A compter de la date oa
le document a 6t6 ainsi plac6 sous garde, demander A
un juge, moyennant un avis de requite de 3 jours
adress6 au sous-procureur g6nbral du Canada, de
rendre une ordonnance

(i) fixant une date (au plus tard 21 jours aprbs la
date de l'ordonnance) et un lieu, oa sera d6cid6e la
question de savoir si le client jouit du privilage des
communications entre client et avocat quant au
document, et
(ii) exigeant du gardien qu'il pr6sente le document
au juge A ces temps et lieu;

b) signifier une copie de l'ordonnance au sous-procu-
reur g6n6ral du Canada et au gardien dans les 6 jours
de la date oO elle a 6t6 rendue, et, dans le meme d6lai,
verser au gardien les d6penses estimatives pour le
transport du document A destination et en provenance
du lieu de l'audition et sa protection; et
c) s'il a proc6d6 ainsi que l'alin6a b) l'autorise,
demander, aux temps et lieu fix6s, une ordonnance
d6cidant la question.
(5) Une demande pr6vue A l'alin6a (4)c) doit etre

entendue A huis clos, et, sur la demande,



738 HERMAN et al. V. DEP. A.G. (CAN.) Dickson J. [1979] 1 S.C.R.

(a) the judge may, if he considers it necessary to
determine the question, inspect the document and, if
he does so, he shall ensure that it is repackaged and
resealed; and
(b) the judge shall decide the matter summarily and,

(i) if he is of opinion that the client has a solicitor-
client privilege in respect of the document, shall
order the custodian to deliver the document to the
lawyer, and
(ii) if he is of opinion that the client does not have
a solicitor-client privilege in respect of the docu-
ment, shall order the custodian to deliver the docu-
ment to the officer or some other person designated
by the Deputy Minister of National Revenue for
Taxation,

and he shall, at the same time, deliver concise reasons in
which he shall describe the nature of the document
without divulging the details thereof.

(6) Where a document has been seized and placed in
custody under subsection (3) and a judge, on the
application of the Attorney General of Canada, is satis-
fied that neither the client nor the lawyer has made an
application under paragraph (4)(a), or, having made
that application neither the client nor the lawyer has
made an application under paragraph (c) thereof, he
shall order the custodian to deliver the document to the
officer or some other person by the Deputy Minister of
National Revenue for Taxation.

Section 232(1)(a) defines "judge" in these terms:

(a) "judge" means a judge of a superior court having
jurisdiction in the province where the matter arises or
a judge of the Federal Court of Canada;

"Solicitor-client privilege" has also been defined,
in s. 232(1)(e), as follows:

(e) "solicitor-client privilege" means the right, if any,
that a person has in a superior court in the province
where the matter arises to refuse to disclose an oral or
documentary communication on the ground that the
communication is one passing between him and his
lawyer in professional confidence, except that for the
purposes of this section an accounting record of a
lawyer, including any supporting voucher or cheque,
shall be deemed not to be such a communication.

a) le juge peut, s'il l'estime n6cessaire pour trancher
la question, examiner le document et, le cas 6ch6ant, il
doit s'assurer que ce dernier est remball6 et rescell6;
et
b) le juge doit trancher la question de fagon som-
maire et,

(i) s'il est d'avis que le client jouit du privilege des
communications entre client et avocat en ce qui
concerne le document, enjoindre au gardien de
remettre le document A l'avocat, et,
(ii) s'il est d'avis que le client ne jouit pas du
privilege des communications entre client et avocat
en ce qui regarde le document, enjoindre au gardien
de remettre le document au fonctionnaire ou A
quelque autre personne d6sign6e par le sous-minis-
tre du Revenu national pour l'imp6t,

et il doit, en m8me temps, exposer dans des motifs concis
la nature du document sans en r6v6ler les d6tails.

(6) Lorsqu'un document a 6t6 saisi et plac6 sous
garde, en vertu du paragraphe (3), et qu'un juge, sur la
demande du procureur g6n6ral du Canada, est con-
vaincu que ni le client ni l'avocat n'a fait une demande
pr6vue A l'alin6a (4)a) ou, I'ayant pr6sent6e, ni le client
ni l'avocat n'a fait celle que pr6voit I'alin6a c) du m~me
paragraphe, il doit enjoindre au gardien de remettre le
document au fonctionnaire ou A quelque autre personne
d6sign6e par le sous-ministre du Revenu national pour
l'impat.

Le mot ajuge, est d6fini en ces termes A l'al.
232(1)a):

a) <juges d6signe un juge d'une cour sup6rieure ayant
juridiction dans la province oi la question a pris
naissance, ou un juge de la Cour f6d6rale du Canada;

On trouve 6galement la d6finition de sprivilfge des
communications entre client et avocat*, A l'al.
232(1)e):

e) gprivilage des communications entre client et
avocat* signifie tout droit qu'une personne peut poss6-
der, devant une cour sup6rieure de la province oa la
question a pris naissance, de refuser de divulguer une
communication orale ou documentaire pour le motif
que celle-ci est une communication entre elle et son
avocat en confidence professionnelle sauf que, pour
l'application du pr6sent article, un relev6 comptable
d'un avocat, y compris toute piece justificative ou tout
ch6que, ne doit pas 8tre consid6r6 comme une commu-
nication de cette nature.
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Pursuant to the authority reposed in him by the
Act, the Minister caused to be seized certain docu-
ments in the possession of the legal firm of Good-
man and Carr, in the City of Toronto. That firm
claimed solicitor-client privilege in respect of the
documents and the procedure for resolving that
issue, as prescribed by s. 232 of the Income Tax
Act, was followed. The matter came before
Madam Justice Boland, a judge of the Supreme
Court of Ontario, who ordered that six letters and
seven memoranda be delivered to the lawyers, and
that four letters and four memoranda be delivered
to an officer designated by the Deputy Minister of
National Revenue for Taxation. The order of
Madam Justice Boland contained a further provi-
sion that the documents not be delivered until an
appeal or application for leave to appeal from, or
for judicial review of, the order, if any, be disposed
of, provided that such appeal or application be
filed with the appropriate court within ten days of
the date of the order.

The appellants thereafter made an application
under s. 28 of the Federal Court Act, R.S.C. 1970,
2nd Supp., c. 10, to review and set aside that part
of the order in which Madam Justice Boland
declared that certain documents seized by the
Department were not privileged. That application
was followed by an interlocutory application for an
order, under Federal Court Rule 1402(2), to vary
the contents of the "case" so as to exclude the
documents in respect of which solicitor-client
privilege was claimed. The grounds upon which
the interlocutory motion was advanced were: that
the documents constituted part of the "case" (Rule
1402(1)(b) and (d); that public access may be had
to the contents of a "case" (Rule 201(3)); that
such access would vitiate the appellants' claim to
privilege, and therefore the issues before the Court
should be determined both on the contents of the
"case" and the contents of the said documents.

The motion was dismissed, the Chief Justice
delivering the reasons for judgment of the Federal
Court of Appeal, and the present appeal followed.

In argument before the Federal Court of Appeal
counsel agreed that the interlocutory application

Conform6ment au pouvoir que lui confere la
Loi, le ministre a fait saisir certains documents en
la possession de l'6tude d'avocats Goodman et
Carr de Toronto. Ces derniers ont invoqu6 le privi-
lge des communications entre client et avocat
relativement A ces documents, et suivi la proc6dure
pr6vue dans un tel cas (art. 232 de la Loi de
l'imp6t sur le revenu). L'affaire a t6 entendue par
Mme le juge Boland, de la Cour supreme de l'Onta-
rio, qui a ordonn6 que six lettres et sept notes
soient remises aux avocats et que quatre lettres et
quatre notes soient remises au fonctionnaire d6si-
gn6 par le sous-ministre du Revenu national
(Imp~t). L'ordonnance de Mme le juge Boland
dispose 6galement que les documents ne doivent
pas 8tre remis avant qu'il soit statu6 sur un appel
ou une.demande sollicitant l'autorisation d'interje-
ter appel ou sollicitant l'examen judiciaire, le cas
6ch6ant, de l'ordonnance, pourvu que cet appel, ou
cette demande, soit d6pos6 devant le tribunal com-
p6tent dans un d6lai de dix jours.

Les appelants ont alors demand6, en vertu de
l'art. 28 de la Loi sur la Cour fidirale, S.R.C.
1970, 2e Supp., chap. 10, I'examen et I'annulation
de la partie de l'ordonnance par laquelle Mm* le
juge Boland a statu6 que le privilege ne s'applique
pas A certains documents saisis par le Ministere.
Cette demande a 6te suivie d'une requete interlo-
cutoire en vue d'obtenir, aux termes de la r6gle
1402(2) de la Cour federale, une ordonnance
ayant pour effet de modifier le contenu du ados-
sier> de fagon A exclure les documents A l'6gard
desquels le privilege des communications entre
client et avocat est all6gu6. La requ8te interlocu-
toire est fond6e sur les moyens suivants: les docu-
ments font partie du adossier, (regle 1402(1)b) et
d)); le public a acces au contenu d'un adossiers
(rkgle 201(3)); cette accessibilit6 rend inop6rante
la demande de privilege des appelants; en cons6-
quence, on demande A la Cour de se prononcer
compte tenu du contenu du adossierD ainsi que de
la teneur des documents.

La requ8te a 6t6 rejet6e en Cour d'appel f6d6-
rale pour les motifs expos6s par le Juge en chef;
d'oa le pr6sent pourvoi.

Dans leurs plaidoiries en Cour d'appel f6d6rale,
les avocats ont convenu que la demande interlocu-
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should be treated as a general application for an
order for directions:
(a) adding the documents in question to the "case" as

constituted by Rule 1402(1), and
(b) requiring that such documents be placed before the

Federal Court of Appeal in some manner whereby
they would not be available for examination except
by that Court.

The Chief Justice was of the view that that part of
Madam Justice Boland's order in which she direct-
ed that the documents "not be delivered" until
some time in the future was not authorized by s.
232. It followed, therefore, in the opinion of the
Chief Justice, that the continued custody of the
Sheriff was of the same character as the custody of
the Sheriff in Deputy Attorney General of Canada
v. Brown7 .

With respect to the merits of the application, the
Federal Court of Appeal held that even if it had
the power to make an order that a certain part of
the "case" should be sealed up, nevertheless, it
would not be appropriate to make an order in the
circumstances for the following reasons (per Jack-
ett C.J.):
(a) having regard to the reasoning of the Supreme

Court of Canada in The Deputy Attorney General
of Canada v. Brown dealing with section 232 when
it was section 126A of the Income Tax Act, it
would be entirely academic for the Court to set
aside the decision or order that is under attack, and

(b) assuming that the Court's jurisdiction under section
28 extends to reviewing the decision or order of a
judge under section 232 of the Income Tax Act as
to whether a particular document is subject to
solicitor-client privilege, a matter concerning which
I have doubt, such jurisdiction should not, in my
view, be exercised in respect of an entirely academ-
ic matter any more than an appeal should be exer-
cised once the order or decision attacked ceases to
have any practical effect.

The judgment concludes:

If the Court cannot, on the section 28 application,
review the order under attack from the point of view of

7 [19651 S.C.R. 84.

toire devait 8tre consid6r6e comme une demande
g6n6rale de directives dans le but

a) d'ajouter les documents en question au dossier,
constitu6 comme le prbvoit la r~gle 1402(1), et

b) d'exiger que ces documents soient d6pos6s A la Cour
d'appel f6d6rale de telle manibre que seule cette
Cour puisse les examiner.

Le Juge en chef a exprim6 l'avis que l'art. 232
n'autorise pas Mme le juge Boland A ordonner que
les documents ne soient pas remis avant un certain
temps. Il en a donc conclu que la garde continue
du sh~rif 6tait de mime nature que la garde du
sh6rif dans l'arrat Sous-procureur gindral du
Canada c. Brown'.

Quant au fond de la demande, la Cour d'appel
f6d6rale a jug6 que, mime si elle avait le pouvoir
d'ordonner qu'une partie du adossiers soit scell6e, il
serait n6anmoins inappropri6, dans les circons-
tances de l'esp~ce, de rendre pareille ordonnance
aux motifs que (le juge en chef Jackett):

a) compte tenu du raisonnement de la Cour supr8me
dans Sous-procureur gindral du Canada c. Brown
qui examinait I'article 126A de la Loi de l'imp6t
sur le revenu (qui est en substance le meme que
l'actuel article 232), une d6cision de la Cour, qui
annulerait la d6cision ou l'ordonnance attaqu6e,
n'aurait aucune port6e pratique, et

b) prenant pour acquis que la comptence donn6e A la
Cour par l'article 28 couvre l'examen de la d6cision
ou ordonnance qu'un juge rend sous le r6gime de
l'article 232 de la Loi de l'imp6t sur le revenu sur
la question de savoir si un document donn6 est
couvert par le privilege des communications entre
client et avocat, ce dont je doute, cette comp6tence,
A mon avis, ne doit pas plus etre exerc6e A l'6gard
d'une question purement th6orique que ne doit
I'etre la comp6tence d'une cour d'appel d'entendre
l'appel d'une ordonnance ou d6cision qui n'a plus
aucun effet pratique.

En conclusion, la Cour d'appel f6d6rale d6clare
que:
Si la Cour ne peut, sur demande en vertu de l'article 28,
examiner l'ordonnance attaqu6e du point de vue du

7 [1965] R.C.S. 84.
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the availability of solicitor-client privilege with reference
to particular documents, in my view, it is clear that
there is, except possibly in exceptional circumstances
that I do not perceive here, no point in adding such
documents to the case as constituted by Rule 1402(1). I
am, therefore, of the view that the interlocutory applica-
tion should be dismissed.

It will be noted that the Chief Justice expressed
doubt whether the jurisdiction of the Federal
Court of Appeal, under s. 28, extends to reviewing
the decision or order of a judge, under section 232
of the Income Tax Act, as to whether a particular
document is subject to solicitor-client privilege.
With respect, I share that doubt. For the reasons
which follow, I have concluded that the jurisdic-
tion of the Federal Court of Appeal does not
extend to reviewing the decision or order of a
federally-appointed provincial judge under s. 232
of the Income Tax Act.

Under s. 28(1) of the Federal Court Act, the
Federal Court of Appeal has jurisdiction to review
and set aside the order of Madam Justice Boland
only if, in making the order, she was acting as a
"federal board, commission or other tribunal."
The definition of "federal board, commission or
other tribunal," is found in s. 2(g), which, insofar
as relevant, reads:
(g) "federal board, commission or other tribunal"

means ... any person ... exercising ... jurisdiction
or powers conferred by or under an Act of the
Parliament of Canada, other than ... any such
person ... appointed ... under section 96 of The
British North America Act, 1867. [emphasis
added.]

Madam Justice Boland was appointed under s.
96 of The British North America Act, 1867.

From a reading of s. 2(g) of the Act one could
readily draw the conclusion that it was the inten-
tion of Parliament that no decision of a federally-
appointed judge of a provincial court would be
subject to the review jurisdiction of the Federal
Court of Appeal, nor subject to the jurisdiction of
the Trial Division under s. 18, which is similarly

recours au privilege des communications entre client et
avocat en ce qui concerne des documents particuliers, A
mon avis, il est 6vident que, sauf peut-8tre dans des
circonstances exceptionnelles que je ne retrouve pas en
l'esp~ce, il n'y a aucune utilit6 A ajouter ces documents
au dossier constitu6 comme le pr6voit la rdgle 1402(1).
Je suis donc d'avis que la demande interlocutoire doit
Etre rejet6e.

On notera que le Juge en chef a exprim6 un
doute quant A la comp6tence de la Cour d'appel
f6d6rale d'examiner, en vertu de l'art. 28, une
d6cision ou une ordonnance rendue par un juge,
aux termes de l'art. 232 de la Loi de l'impdt sur le
revenu, sur la question de savoir si un document
donn6 b6n6ficie du privildge des communications
entre client et avocat. Avec 6gards, je partage ce
doute. Je conclus, pour les motifs qui suivent, que
la Cour d'appel f6d6rale n'a pas comp6tence pour
examiner la d6cision ou l'ordonnance rendue en
vertu de l'art. 232 de la Loi de l'imp6t sur le
revenu par un juge provincial nomm6 par le
f6d6ral.

Aux termes du par. 28(1) de la Loi sur la Cour
fidirale, la Cour d'appel f6d6rale n'aurait comp6-
tence pour examiner et annuler l'ordonnance de
Mme le juge Boland que si, en la pronongant, elle
avait statut d'aoffice, commission ou autre tribunal
f6d6rals. L'expression soffice, commission ou autre
tribunal f6d6ralp est d6finie au par. 2g), dont la
partie pertinente se lit ainsi:

g) coffice, commission ou autre tribunal f6d6ral* d6si-
gne ... une ... personne ... exergant ... une
comptence ou des pouvoirs conf6r6s par une loi du
Parlement du Canada ou sous le r6gime d'une telle
loi, d l'exclusion ... des personnes nomm6es . .. en
vertu de l'article 96 de l'Acte de l'Amirique du
Nord britannique, 1867; [Les italiques sont de
moi.]

Male le juge Boland a 6t6 nomm6e en vertu de
l'art. 96 de l'Acte de l'Amirique du Nord britan-
nique, 1867.

On peut facilement conclure, A la simple lecture
du par. 2g) de la Loi, que le Parlement avait
l'intention de soustraire les d6cisions d'un juge de
cour provinciale nomm6 par le f6d6ral au contr6le
judiciaire de la Cour d'appel f6d6rale ainsi qu'A la
comp6tence de la Division de premibre instance
aux termes de l'art. 18 (dont I'application est aussi
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restricted to any federal board, commission or
other tribunal.

The appellants contend, however, that where a
statute confers on a class of judges a special and
peculiar jurisdiction, outside of and independent of
their jurisdiction as members of the court, any
member of that class who exercises the authority
so given does so as persona designata. Hynes v.
Swartz; Re Architects Act8 is cited in support of
this proposition, as is Canadian Northern Ontario
Railway Company v. Smith 9. It is also urged that
where a judge entertains an application under s.
232 of the Income Tax Act, he does so as persona
designata and not as s. 96 judge. If so, the con-
cluding words of s. 2(g) of the Federal Court Act
would not exclude his decisions and orders from
review by the Federal Court of Appeal.

The issue then is whether a judge making an
order under s. 232 of the Income Tax Act is acting
by virtue of his appointment as a judge, or as
persona designata. When a person who is a judge
is given powers under a particular statute to make
a certain type of decision, it is a question of
statutory interpretation whether he is acting qua
judge, or merely by virtue of the power conferred
on him by the particular statute. The line is some-
times difficult to draw in practice.

The concept of persona designata is somewhat
of an anomaly. It appears to be unknown to
American law. Its application in English law is
largely as an aid in the construction of wills. The
other limited application in England has been in
respect of the taxation of costs. In the case of Re
The Sheffield Waterworks Act, 186410 an Act had
been passed to provide for the assessment of com-
pensation claimed against the Sheffield Water-
works Company for damage caused by the burst-
ing of their reservoir. The Act constituted a body
of commissioners for settling claims. It was pro-
vided that the commissioners might give a certifi-

8 [1938] 1 D.L.R. 29 (Ont. C.A.).
9 (1914), 50 S.C.R. 476.
10 (1865), L.R. 1 Ex. 54.

restreinte A tout office, toute commission ou tout
autre tribunal f6d6ral).

Selon les appelants toutefois, lorsqu'une loi con-
fare A une cat6gorie de juges une comp6tence
sp6ciale et particulibre, en sus et ind6pendamment
de leur comp6tence habituelle en tant que juges
d'une cour, tout membre de cette cat6gorie qui
exerce ce pouvoir le fait A titre de persona desi-
gnata. A l'appui de cette pr6tention, ils citent les
arr8t Hynes v. Swartz; Re Architects Act8 et
Canadian Northern Ontario Railway Company c.
Smith9. Ils pr6tendent 6galement que lorsqu'un
juge traite d'une demande pr6sent6e en vertu de
I'art. 232 de la Loi de l'imp6t sur le revenu, il le
fait en tant que persona designata et non en tant
que juge nomm6 conform6ment A l'art. 96. Dans
cette hypoth6se, les derniers mots du par. 2g) de la
Loi sur la Cour fidirale ne soustrairaient pas ses
d6cisions et ordonnances au pouvoir d'examen de
la Cour d'appel f6d6rale.

La question est donc de savoir si un juge qui
rend une ordonnance en vertu de l'art. 232 de la
Loi de l'imp6t sur le revenu agit A titre de juge ou
de persona designata. Lorsque le pouvoir de rendre
certaines d6cisions est conffr6 A un juge aux
termes d'une loi donn~e, la question de savoir s'il
agit en sa qualit6 de juge ou simplement en vertu
du pouvoir conffr6 par ladite loi est une question
d'interpr6tation. En pratique, il est parfois difficile
de faire la distinction.

Dans un certain sens, le concept de persona
designata est une anomalie. Il semble inconnu en
droit ambricain. En droit anglais, il sert principale-
ment dans l'interpr6tation des testaments. En
Angleterre, ce concept s'applique 6galement, de
fagon restreinte, dans le domaine de la taxation
des d6pens. Dans l'affaire Re The Sheffield
Waterworks Act, 1864 10 une loi avait fix6 les
indemnit6s dues par la Sheffield Waterworks
Company A la suite de dommages caus6s par l'ex-
plosion de son r6servoir. La loi cr6ait un corps de
commissaires charg6s de r6gler les r6clamations. II
6tait pr6vu que les commissaires pouvaient d6livrer

8 (1938] 1 D.L.R. 29 (Ont. C.A.).
9 (1914), 50 R.C.S. 476.
10 (1865), L.R. I Ex. 54.
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cate for costs and, in the case of difference, such
costs could be "taxed and settled by a master of a
superior Court of Law at Westminster." It was
held that the taxing masters, under this provision,
rather resembled appraisers called in by the par-
ties to settle a claim, that the taxation of costs was
incurred in a matter wholly outside the jurisdiction
of the Exchequer Court, and there being no judg-
ment or award of that court, there was no founda-
tion for an appellate jurisdiction. The masters
taxed as personae designatae and not as officers of
the court, therefore the court had no jurisdiction to
review their taxation.

"Persona designata" is defined in Jowitt's Dic-
tionary of English Law (2nd ed.) as "a person
pointed out or described as an individual, as
opposed to a person ascertained as a member of a
class, or as filling a particular character." The
same definition is found in Black's Law Dictionary
(4th ed. Rev.) and in Osborn's Concise Law Dic-
tionary (3rd ed.). If this definition is applied, it is
plain that Madam Justice Boland would not be
regarded as persona designata, as she is not
described in the Income Tax Act as an individual,
but rather ascertained as a member of a class.

In Canada, the notion of persona designata not
only fell on more fertile soil than in England and
the United States, but it has been given also an
application wider than, and different from, the law
dictionary definition. There is apparent in the
cases, if I may say so, a looseness of language and
thought which has done nothing to assure certainty
in the application of the persona designata con-
struction. The following passage from an address
delivered by Mr. D. M. Gordon, published in
(1927), 5 Can. Bar Rev. 174, at p. 184, in my
view, is as true today as in 1927:

I can feel little doubt that most men's verdict, after
experience with the persona designata idea, is that
however plausible it may be, it is little better than a trap
for the unwary. While a few ways of determining the
intentions of the Legislature are settled, the want of
tests in any way conclusive creates deplorable uncertain-

un certificat pour les d6pens et qu'en cas de d6sac-
cord, les d6pens pouvaient 6tre [TRADUCTION]
stax6s et 6tablis par un master d'une cour sup6-
rieure A Westminster,. On a jug6 que les masters
charg6s de la taxation pouvaient, aux termes de
cette disposition, 8tre assimil6s A des 6valuateurs
auxquels les parties font appel pour r6gler une
demande; que la taxation des d6pens avait trait A
une affaire sur laquelle la Cour de l'chiquier
n'avait aucune comp6tence; que, cette cour n'ayant
rendu aucun jugement ni aucune d6cision, il n'y
avait pas matibre A appel. Les masters taxaient les
d6pens A titre de personae designatae et non en
qualit6 d'officiers de la Cour; la Cour n'6tait donc
pas fond6e A examiner leur taxation.

Le Jowitt's Dictionary of English Law (2* 6d.)
d6finit ainsi apersona designatan: [TRADUCTION]
oune personne d6sign6e ou d6crite A titre indivi-
duel, par opposition A une personne caract~ris6e
comme membre d'une cat6gorie ou remplissant
une condition particulibre., On trouve la meme
d6finition dans le Black's Law Dictionary (4c 6d.
Rev.) et dans le Osborn's Concise Law Dictionary
(3e 6d.). Si l'on applique cette d6finition, il est
6vident que Mm, le juge Boland n'est pas une
persona designata puisque la Loi de l'imp6t sur le
revenu l'identifie comme membre d'une cat6gorie,
mais non A titre individuel.

Au Canada, la notion de persona designata est
non seulement tomb6e dans un sol plus fertile
qu'en Angleterre et aux Ptats-Unis, mais elle a
aussi requ une application diff6rente, plus large
que celle qui ressort des d6finitions des diction-
naires juridiques. Les arrats font ressortir claire-
ment, si je puis dire, une impr6cision des termes et
de la pens6e qui n'a aucunement contribu6 A dis-
siper l'incertitude qui entoure l'interpr6tation de la
notion de persona designata. L'extrait suivant, tir6
d'une allocution prononc6e par M. D. M. Gordon
et publi6e A (1927), 5 R. du B. Can. 174, A la p.
184, est, A mon avis, aussi pertinent aujourd'hui
qu'en 1927:

[TRADUCTION] Sans trop risquer de me tromper, je
dirai que la plupart de ceux qui ont 6t6 confront6s A la
notion de persona designata ont conclu que, fond6e ou
non, elle 6tait au mieux un pifge pour l'imprudent. Bien
qu'on ait 6tabli certains moyens de d6terminer l'inten-
tion du 16gislateur, I'absence de critbres probants cr6e
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ty. And the limits to which principles now established
will be extended is not yet realized. There are a hundred
sections in our statutes, not yet construed which invite
attempts to apply the persona designata construction,
and in most cases it would puzzle Solomon to predict the
view which will prevail. As a wrong guess will render all
proceedings void, the hardship to litigants is obvious.

Let us now examine the leading authorities in an
endeavour to determine whether Madam Justice
Boland, hearing an application under s. 232 of the
Income Tax Act, did so as a judge of the Supreme
Court of Ontario, or merely as a person designated
by the Act, i.e. "as a sort of statutory arbitrator."

The Canadian case of greatest influence in this
branch of the law is The Canadian Pacific Rail-
way Company v. The Little Seminary of Ste.
Thirdse". A judge of the Superior Court of
Quebec in Chambers had granted an order under
the Railway Act, R.S.C. 1886, c. 109, for payment
to the seminary of certain moneys deposited by the
railway company as security for land taken for
railway purposes. On appeal to this Court from a
judgment of the Court of Queen's Bench for
Lower Canada (Appeal Side), a jurisdictional
question arose as to whether the proceeding was in
the Superior Court, or was merely the act of the
judge as one of the class of persons designated by
the statute for a particular duty. In concluding
that the judge acted as persona designata, and did
not represent the court to which he was attached,
Patterson J., who wrote the principal judgment,
referred to one authority only, Re The Sheffield
Waterworks Act, supra. He rested his conclusion
upon two grounds (i) the functions assigned to
"the judge" by the Railway Act (for example, the
right to appoint a surveyor or an arbitrator and
issue a warrant to give possession of land to the
railway company) were functions "which from
their nature and object must be intended to be
exercised in a summary manner and not liable to
the delay incident to the appeals from court to
court," and (ii) the language of the statute which

11 (1889), 16 S.C.R. 606.

une incertitude d6plorable. Les limites des principes
actuellement 6tablis ne sont pas encore fix6es. Des cen-
taines d'articles de nos lois qui n'ont pas encore 6t6
interpr6t6s sont une incitation A essayer d'appliquer la
notion de persona designata. Dans la plupart des cas,
mime Solomon ne saurait en pr6dire l'issue. Puisqu'une
mauvaise hypothase de d6part rendrait nulles toutes les
proc6dures, les parties A un litige font face A un r6el
probl6me.

Examinons maintenant les arrits fondamentaux
en cette matibre, pour d6terminer si Mme le juge
Boland a entendu la demande pr6sent6e en vertu
de l'art. 232 de la Loi de l'imp6t sur le revenu en
sa qualit6 de juge de la Cour supr8me de l'Ontario,
ou simplement en tant que personne d6sign6e par
la Loi, c'est-A-dire acomme une sorte d'arbitre
16galp.

L'arr8t canadien le plus important dans ce
domaine du droit est The Canadian Pacific Rail-
way Company c. Petit siminaire de Ste- Thirdse ".
Un juge en chambre de la Cour sup~rieure du
Qubbec avait rendu, en vertu de I'Acte des che-
mins de fer, S.R.C. 1886, chap. 109, une ordon-
nance pr6voyant la remise au s6minaire de certai-
nes sommes d'argent d6pos6es par la compagnie de
chemins de fer A titre de cautionnement pour des
terrains expropri6s aux fins du service de chemins
de fer. En appel devant cette Cour du jugement de
la Cour du banc de la Reine du Bas-Canada
(Division d'appel), on a soulev6 la question de
comp6tence suivante: I'acte de proc6dure 6ma-
nait-il de la Cour supbrieure ou simplement d'un
juge en sa qualit6 de membre d'une cat6gorie de
personnes d6sign6es par la loi pour accomplir une
tiche donn6e? Pour conclure que le juge agissait
comme persona designata et non comme repr6sen-
tant de la Cour dont il 6tait membre, le juge
Patterson, qui a r6dig6 le jugement principal, n'a
cit6 qu'un seul arr&t, Re The Sheffield Water-
works Act, pr6cit6. Sa conclusion se fondait sur
deux motifs: (i) les fonctions imposbes au ejuges
par l'Acte des chemins de fer (par exemple, le
pouvoir de nommer un arpenteur ou un arbitre et
de dblivrer un mandat pour mettre la compagnie
de chemins de fer en possession de terrains) 6taient
des fonctions [TRADUCTION] aqui, par leur nature

11 (1889), 16 R.C.S. 606.

HERMAN et al. V. DEP. A.O. (CAN.) Dickson J. [1979] 1 S.C.R.744



[1979] 1 R.C.S. HERMAN et autres c. SOUS-PROCUREUR GLNPRAL DU CANADA Le Juge Dickson 745

assigned to "the court" certain duties connected
with adjudicating upon questions of title, preserv-
ing throughout a distinction between "the judge"
and "the court." Neither of these criteria has
application in the case at bar. No distinction is
drawn in s. 232 of the Income Tax Act between
court and judge. Although s. 232(5)(b) speaks of
the judge deciding the matter summarily, I do not
think this aids in determining whether a judge
acting under s. 232 is doing so qua judge or qua
persona designata, since if the contentions of the
appellants are accepted and it is held that Madam
Justice Boland was persona designata, there would
be available to the appellants a right of review by
the Federal Court of Appeal. The finality which
Mr. Justice Patterson associated with a decision of
a persona designata no longer exists.

In St. Hilaire v. Lambert 12 a judge of the
Supreme Court of Alberta in Chambers refused to
cancel a liquor licence under the Liquor Licence
Act of Alberta. An appeal from a judgment of the
full court reversing this order was brought to this
Court, but dismissed, the Chief Justice stating
merely:

The majority of the Court are of opinion that this case
comes within the principle decided in The Canadian
Pacific Railway Co. v. The Little Seminary of Ste.
Thirise, and that we are without jurisdiction.

The motion to quash is granted, with costs which are
taxed at fifty dollars.

The judgment adds nothing to the Ste. Thirdse
case.

Canadian Northern Ontario Railway Company
v. Smith, supra, is another "Railway Act" case
which came before this Court. It arose out of the
claim of a lessee to special notice, and special
arbitration as to his compensation, following
expropriation of land by the railway company. The
Chief Justice, Sir Charles Fitzpatrick, considered

12 (1909), 42 S.C.R. 264.

et leur objet, devaient 8tre exerc6es de facon som-
maire sans 6tre assujetties aux retards caus6s par
des appels subs6quentsp, et (ii) le texte de la loi,
qui impose A la acourv certains devoirs li6s au
r~glement des questions de propri6t6, et maintient
tout au long la distinction entre 4e juges et da
court. Aucun de ces critbres ne s'applique en l'es-
p6ce. L'article 232 de la Loi de l'imp6t sur le
revenu ne fait aucune distinction entre la cour et le
juge. Mme si l'al. 232(5)b) dispose que le juge
doit trancher la question de fagon sommaire, je ne
crois pas que cela nous soit utile pour d6cider si un
juge agissant en vertu de l'art. 232 le fait en
qualit6 de juge ou de persona designata car, si les
moyens invoqu6s par les appelants sont fond6s et si
nous jugeons que Mme le juge Boland 6tait une
persona designata, les appelants pourraient alors
se pr6valoir d'un droit d'examen devant la Cour
d'appel f6d6rale. Le caractere irr6vocable que le
juge Patterson attachait A la d6cision d'une per-
sona designata n'existe plus.

Dans l'affaire St. Hilaire c. Lambert 12, un juge
en chambre de la Cour supreme de l'Alberta avait
refus6 d'annuler un permis accord6 en vertu de la
Liquor Licence Act de l'Alberta. La Cour supr8me
de l'Alberta si6geant au complet a infirm6 cette
ordonnance et cette Cour fut saisie d'un pourvoi
contre cette d6cision. Le Juge en chef a rejet6 le
pourvoi par ces quelques mots:

[TRADUCTION] La Cour, A la majorit6, est d'avis que
cette affaire tombe sous le coup du principe 6nonc6 dans
The Canadian Pacific Railway Co. c. Petit siminaire de
Ste- Thirdse; la Cour n'est donc pas comp6tente pour en
juger.

La requ&te en annulation est accueillie avec d6pens,
tax6s A cinquante dollars.

Ce jugement n'ajoute rien A l'arrAt Ste- Thirdse.

L'arrit Canadian Northern Ontario Railway
Company c. Smith, pr6cit6, est sorti d'une autre
affaire touchant l'aActe des chemins de fer* qui est
venue devant cette Cour. Elle a pris naissance dans
la demande d'un locataire qui r6clamait un avis et
un arbitrage sp6ciaux relativement A son indemni-
sation pour I'expropriation de terrains par la com-

12 (1909), 42 R.C.S. 264.
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that the case came within the rule in The Canadi-
an Pacific Railway Company v. Little Seminary
-of Ste. Thirdse, supra. He said, p. 479:

Here the judge to whom the application was made
under the Dominion "Railway Act" was, it is true, a
judge of the Superior Court of the Province, but for the
purposes of that application his jurisdiction was "special
and peculiar, distinct from, and independent of any
power or authority with which he is clothed as a judge of
that court." The Act conferring jurisdiction upon him
provides all necessary materials for the full and com-
plete exercise of such jurisdiction in a very special
manner, wholly independent of, and distinct from, and
at variance with, the jurisdiction and procedure of the
court to which he belongs (sections 194, 195, 196, 197 et
seq. "Railway Act").

If the foregoing criteria be applied, it is difficult to
conceive that Madam Justice Boland, acting under
s. 232 of the Income Tax Act, would qualify as
persona designata.

Mr. Justice Duff in the same case said, p. 480:

The jurisdiction created by section 196 of the "Rail-
way Act" is not, I think, a jurisdiction given to the
Superior Court or County Court as the case may be, but
to the judge or judges of those courts. In other words,
when acting under that section the judge does not
exercise the powers of the court as such but the special
powers given by the Act.

In Godson v. The Corporation of the City of
Toronto 13, the council of the City of Toronto,
pursuant to The Municipal Act, R.S.O. 1887, c.
184, passed a resolution directing a county court
judge to inquire into dealings between the City and
persons who were, or had been, contractors for
civic works, and to ascertain if the City had been
defrauded out of public moneys in connection with
the contracts. A majority of this Court held that
the proceeding before the county court judge was
in no sense a judicial proceeding. The object of the
inquiry was simply to obtain information for the
council. The county judge was in no way acting
judicially; he was in no sense a court; he had no

13 (1890), 18 S.C.R. 36.

pagnie de chemins de fer. Le juge en chef, sir
Charles Fitzpatrick, a statu6 que l'affaire tombait
sous le coup de la r~gle 6nonc6e dans The Cana-
dian Pacific Railway Company c. Petit siminaire
de Ste- Thirdse, pr6cit6. II dit (A la p. 479):

[TRADUCTION] En l'esp6ce, le juge saisi de la
demande en vertu de l'aActe des chemins de ferb du
Dominion 6tait, il est vrai, juge de la Cour sup6rieure de
la province mais, aux fins de cette demande, sa comp6-
tence 6tait asp6ciale et particulibre, diff6rente et ind6-
pendante de tout pouvoir ou autorit6 dont il est investi
en tant que juge de cette Courp. La Loi qui lui confbre
cette comp6tence lui donne tous les moyens n6cessaires
pour son exercice plein et entier et il s'en acquitte de
fagon sp6ciale, ind6pendamment, diff6remment et dis-
tinctement de la comp6tence et de la proc6dure de la
Cour dont il est membre (art. 194, 195, 196, 197 et
suivants, aActe des chemins de fers).

Si ces critbres s'appliquent ici, il est difficile de
voir comment Mme le juge Boland pourrait 8tre
qualifibe de persona designata dans l'exercice de
ses pouvoirs en vertu de l'art. 232 de la Loi de
l'impbt sur le revenu.

Dans le mime arr&t, le juge Duff dit (A la p.
480):

[TRADUCTION] La comp6tence cr66e par 'article 196
de l'aActe des chemins de fer, n'est pas, A mon avis,
conf6r6e A la Cour sup6rieure ni A la Cour de comt6,
selon le cas, mais au juge ou aux juges de ces cours. En
d'autres termes, lorsque le juge applique cet article, il
n'exerce pas les pouvoirs de la cour comme telle mais les
pouvoirs sp6ciaux conf6r6s par la Loi.

Dans l'affaire Godson c. The Corporation of the
City of Toronto" le conseil de la ville de Toronto,
conform6ment A The Municipal Corporation Act,
R.S.O. 1887, chap. 184, avait adopt6 une r6solu-
tion enjoignant A un juge de la Cour de comt6 de
*faire enquate sur des transactions effectu6es entre
la Ville et des personnes qui 6taient, ou avaient 6t6,
des entrepreneurs en travaux municipaux, et de
vbrifier si la Ville avait t6 escroqu6e de deniers
publics A la suite de ces contrats. Cette Cour a
jug6, A la majorit6, que les proc6dures soumises au
juge de la Cour de comt6 ne constituaient aucune-
ment des proc6dures judiciaires. L'enquite avait
simplement pour but de fournir des renseigne-

1 (1890), 18 R.C.S. 36.
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powers of pronouncing any judgment, decree, or
order. That being the case, he was not subject to
control by writ from a superior court. There is a
marked difference between the situation in which
a named judge inquires into alleged fraud, in
which case the judge may well be regarded as
persona designata, indeed, within the dictionary
definition, and the situation where, as here, provi-
sion is made for an application "to a judge" to
decide whether a client has a solicitor-client privi-
lege in respect of a seized document.

In the recent case of Commonwealth of Puerto
Rico v. Hernandez 14, the question arose whether a
county court judge acting as an extradition com-
missioner was excluded, because of his appoint-
ment under s. 96 of the B.N.A. Act, 1867, from the
definition of "federal board, commission or other
tribunal." Speaking for a majority of the Court,
Mr. Justice Pigeon said, p. 238:

In my view, the exclusion applies to such appointees
when they are acting as such, that is when exercising the
jurisdiction of a county court judge. This is not the case
under the Extradition Act. When the powers of an
extradition commissioner are exercised by a county
court judge, he is acting as persona designata, that is a
person deriving his authority, not from his appointment,
but from a special act of Parliament.

The criteria defining the situation of a judge acting as
persona designata were considered in numerous cases,
including C.P.R. v. Little Seminary of Ste. Thirdse
(1889), 16 S.C.R. 606; Godson v. The City of Toronto
(1890), 18 S.C.R. 36; St. Hilaire v. Lambert (1909), 42,
S.C.R. 264; Canadian Northern Ontario Railway Co. v.
Smith (1914), 50 S.C.R. 476; Plante v. Forest, [1936]
61 Que. K.B. 8, and Hynes v. Swartz, [1938] 1 D.L.R.
29. It is a well-established distinction and under the
Extradition Act it is especially clear that a judge acts as
persona designata because the same powers may be
exercized by Commissioners who are not judges.

The judgment in Hernandez establishes that the
right of judicial review contained in s. 28 of the

14 [1975] 1 S.C.R. 228.

ments au conseil. Le juge de la Cour de comt6
n'agissait pas de fagon judiciaire; il ne constituait
pas une cour; il n'avait pas le pouvoir de prononcer
un jugement ou de rendre une ordonnance. Ainsi,
il n'6tait pas soumis au contrble judiciaire d'une
cour sup6rieure par voie de bref. Il y a une diff6-
rence sensible entre le cas oft un juge d6sign6
nomm6ment fait enqu~te sur une fraude pr6sum6e,
et peut 6tre consid6rb comme persona designata au
sens de la d6finition du dictionnaire, et le cas ot,
comme en l'espice, une disposition pr6voit la pr6-
sentation d'une requate A un juge, afin qu'il
d6cide si un client jouit du privilege des communi-
cations entre client et avocat A l'6gard d'un docu-
ment saisi.

Dans l'affaire r6cente Commonwealth de
Puerto Rico c. Hernandez 14, il s'agissait de savoir
si un juge de Cour de comt6 agissant comme
commissaire d'extradition 6tait exclu, en raison de
sa nomination en vertu de l'art. 96 de I'A.A.N.B.,
1867, de la d6finition d'office, commission ou
autre tribunal f6d6ralp. Parlant au nom de la majo-
rit6 de la Cour, le juge Pigeon dit (A la p. 238):

A mon avis, 1'exclusion s'applique A des personnes
ainsi nomm6es quand elles agissent A ce titre, c'est-A-
dire quand elles exercent la comp6tence d'un juge de
cour de comt6. Ce n'est pas le cas en vertu de la Loi sur
l'extradition. Lorsque les pouvoirs d'un commissaire A
l'extradition sont exerces par un juge de cour de comt6,
il agit A titre de persona designata, c'est-A-dire comme
personne qui tire ses pouvoirs non pas de sa nomination
mais d'une loi sp6ciale du Parlement.

Les critbres qui d6finissent la situation d'un juge
agissant A titre de persona designata ont 6t6 6tudi6s
dans de nombreuses affaires, y compris C.P.R. c. Petit
siminaire de Ste-Thirdse (1889), 16 R.C.S. 606;
Godson c. The City of Toronto (1890), 18 R.C.S. 36;
St. Hilaire c. Lambert (1909), 42 R.C.S. 264; Canadian
Northern Ontario Railway c. Smith (1914), 50 R.C.S.
476; Plante c. Forest [1936] 61 B.R. 8; Hynes v.
Swartz, [1938] 1 D.L.R. 29. La distinction est bien
6tablie et, en vertu de la Loi sur l'extradition, il eit
particulibrement clair qu'un juge y agit A titre de per-
sona designata parce que les mimes pouvoirs peuvent
8tre exercs par un commissaire qui n'est pas juge.

L'arret Hernandez 6tablit I'existence d'un contr6le
judiciaire aux termes de l'art. 28 de la Loi sur la

14 [1975] 1 R.C.S. 228.



748 HERMAN et al. v. DEP. A.G. (CAN.) Dickson J. [1979] 1 S.C.R.

Federal Court Act is available in respect of a
judge acting as persona designata under a federal
statute, and the likelihood of being found to be so
acting is enhanced if the powers exercised are
exercisable also by those who are not judges. The
question in each will be whether the judge was
acting persona designata. The quoted passage
directs attention to whether, when the powers in
question are exercised, the judge derives his au-
thority from a special act of Parliament, or from
his appointment as judge.

A review of the judgments of this Court on the
subject under discussion would not be complete
without reference to two other cases. In Re
Sproule s, section 51 of the Supreme and Excheq-
uer Courts Act, 1875 (Can.), c. 11, empowering a
judge of the Supreme Court of Canada to issue the
writ of habeas corpus ad subjiciendum fell to be
considered. It was held that, although the power
came from the federal statute, it was not a juris-
diction conferred on the judge outside of and
independent of the court. The exercise of the
power was subject to the Court's inherent power of
review unless the contrary appeared. In The King
v. Northumberland Ferries Ltd.'6 the Minister of
Justice, under the War Measures Act, R.S.C.
1927, c. 206, had referred to the Exchequer Court
a claim for compensation in respect of two ships.
The Crown appealed to this Court against the
award. It was argued that the Exchequer Court
was curia designata and, no appeal being provided
by the War Measures Act, there was no right of
appeal. The contention was rejected. Chief Justice
Rinfret had this to say, p. 466:

When all is said and considered, the question of
whether a court or judge indicated in a statute is
intended as a persona designata depends upon the con-
struction to be given to the statute wherein the said
court or judge is indicated; and, in the present instance,
there is a strong presumption that Parliament meant the
appointed court or judge to act in its judicial capacity.

It is to be noticed that the statute giving the authority
or jurisdiction to each of the courts enumerated in
section 7 or to a judge thereof, does not purport to grant
or to give special and independent powers either to the
court or to the judge to whom the reference is made. It

Is (1886), 12 S.C.R. 140.
16 [1945] S.C.R. 458.

Cour fidirale quand un juge agit A titre de per-
sona designata; on conclura plus ais6ment qu'il
agit A ce titre si les pouvoirs exerc6s peuvent l'6tre
6galement par d'autres que des juges. Dans chaque
cas, il faut d'abord d6cider si le juge agit A titre de
persona designata. Le passage cit6 attire l'atten-
tion sur la question de savoir si, lorsque les pou-
voirs en cause sont exerc6s, le juge est investi de sa
comp6tence par une loi sp6ciale du Parlement ou
par sa nomination comme juge.

L'examen des jugements de cette Cour sur le
sujet en litige ne serait pas complet sans le renvoi A
deux autres arr8ts. Dans Re Sproule", I'art. 51 de
l'Acte de la Cour suprime et de ltchiquier, 1875
(Can.), c. 11, qui permettait A un juge de la Cour
supreme du Canada de d6livrer un bref d'habeas
corpus ad subjiciendum a 6t6 examin6. On a jug6
que, mime si le juge tirait son pouvoir d'une loi
f6d6rale, la comp6tence qui lui 6tait accord6e ne
l'6tait pas en dehors et ind6pendamment de celle
de la Cour. L'exercice de ce pouvoir 6tait assujetti
au droit d'examen de la Cour, A moins de disposi-
tion contraire. Dans Le Roi c. Northumberland
Ferries Ltd. 16 le ministre de la Justice, aux termes
de la Loi des mesures de guerre, S.R.C. 1927,
chap. 206, avait soumis A la Cour de 1ichiquier
une demande d'indemnit6 relative A deux navires.
La Couronne a port6 la d6cision en appel devant
cette Cour. On a all6gu6 que la Cour de l1chi-
quier 6tait curia designata et qu'il n'y avait aucun
droit d'appel, puisque la Loi des mesures de guerre
ne le pr6voyait pas. Ce moyen a 6t6 rejet6. Le juge
en chef Rinfret dit (A la p. 466):

[TRADUCTION] Tout bien consid6r6, la question de
savoir si une cour ou un juge d6sign6 dans une loi doit
6tre consid6r6 comme persona designata d6pend de l'in-
terpr6tation de la loi qui d6signe cette cour ou ce juge;
en l'espace, il y a tout lieu de croire que le Parlement
entendait que la cour ou le juge nomm6 agisse en vertu
de son autorit6 judiciaire.

II faut noter que la loi qui accorde le pouvoir ou la
comp6tence A chacune des cours 6num6r6es A l'article 7
ou A un juge qui en est membre, n'a pas pour objet
d'accorder ou de donner des pouvoirs sp6ciaux et
ind6pendants A la cour ou au juge en question. Elle

1s (1886),12 R.C.S. 140.
16 [1945] R.C.S. 458.

748 HERMAN et al. V. DEP. A.G. (CAN.) Dickson J. [1979] 1 S.C.R.



[1979] 1 R.C.S. HERMAN et autres c. SOUS-PROCUREUR GENERAL DU CANADA Le Juge Dickson 749

says that the Minister of Justice should refer the matter
of compensation to the court or to a judge thereof,
without more.

When once the reference is made, the court or the
judge is to deal with the matter in the ordinary way and
according to the powers vested in it by the general Act
and the inherent powers which it already possesses.
Indeed, if the court or judge chosen by the Minister of
Justice were not to resort to the powers vested in them
by the general Act and in the ordinary way, it would
seem that the exercise of its jurisdiction would be practi-
cally unworkable.

A canvass of the Canadian authorities reveals a
distinct need for a greater element of certainty in
the application of the notion of persona designata.
Hundreds of federal laws are administered daily
by federally-appointed judges of provincial courts.
Yet a judge cannot become persona designata
from the mere fact that he is administering a piece
of federal legislation. As a rule, one would expect
that a judge enforces or applies legislation as an
unexceptional function performed within his ordi-
nary jurisdiction. From time to time, however, a
judge may be utilized outside that jurisdiction for
the purpose of giving effect to exceptional statu-
tory tribunals or functions.

Prima facie, Parliament should be taken to
intend a judge to act qua judge whenever by
statute it grants powers to a judge. He who alleges
that a judge is acting in the special capacity of
persona designata must find in the specific legisla-
tion provisions which clearly evidence a contrary
intention on the part of Parliament. The test to be
applied in considering whether such a contrary
intention appears in the relevant statute can be
cast in the form of a question: is the judge exercis-
ing a peculiar, and distinct, and exceptional juris-
diction, separate from and unrelated to the tasks
which he performs from day-to-day as a judge, and
having nothing in common with the court of which
he is a member?

In the present instance, I think that Parliament
intended a judge deciding the issue of privilege,
pursuant to s. 232 of the Income Tax Act, to act in
his or her capacity as a judge. An issue of solicitor-
client privilege can arise in any civil or criminal

pr6voit que le ministre de la Justice doit soumettre la
question de l'indemnisation A la cour ou A l'un de ses
juges, sans plus.

Une fois la question soumise, la cour ou le juge doit la
trancher de la fagon habituelle et conform6ment aux
pouvoirs que lui accorde la loi g6n6rale et aux pouvoirs
inh6rents qu'il possbde d6jA. En fait, si la cour ou le juge
choisi par le ministre de la Justice ne pouvait avoir
recours aux pouvoirs que lui accorde la loi g6n6rale et A
ses pouvoirs habituels, il lui serait pratiquement impos-
sible d'exercer sa comp6tence.

L'examen de la jurisprudence canadienne fait
ressortir le besoin 6vident d'une plus grande certi-
tude dans l'application de la notion de persona
designata. Des juges de cours provinciales nomm6s
par le f6d6ral doivent chaque jour appliquer des
centaines de lois f6d6rales. Pourtant, un juge n'est
pas persona designata du seul fait qu'il applique
une loi fbdbrale. En rbgle g6n6rale, on penserait
que faire observer ou appliquer la 16gislation fait
partie des fonctions habituelles d'un juge agissant
dans les limites de sa comp6tence ordinaire. Mais
on peut lui demander, A l'occasion, d'agir en
dehors de sa comptence habituelle, dans le cadre
de tribunaux ou de fonctions exceptionnels prbvus
par une loi.

A premiere vue, dbs qu'une loi confire des pou-
voirs A un juge, il faut consid6rer que l'intention du
Parlement est que ce juge agisse A titre de juge.
Celui qui pr6tend qu'un juge agit A titre de per-
sona designata doit trouver dans la loi particulibre
des dispositions qui prouvent clairement une inten-
tion contraire du Parlement. Le critbre applicable
pour d6terminer si la loi pertinente fait ressortir
une intention contraire peut se formuler comme
une question: le juge exerce-t-il une comptence
particulibre, distincte, exceptionnelle et ind6pen-
dante de ses tfches quotidiennes de juge, et qui n'a
aucun rapport avec la cour dont il est membre?

En l'esp6ce, je suis d'avis que le Parlement
entendait que le juge qui tranche la question du
privilage pr6vu A l'art. 232 de la Loi de l'impdt sur
le revenu le fasse en sa qualit6 de juge. La question
du privilege des communications entre client et
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case. There is nothing unusual or exceptional
about that. It is a routine exercise of inherent
judicial power. The definition of solicitor-client
privilege (s. 232 (1)(e)) refers to the right, if any,
which a person has in the superior court, in the
province where the matter arises, to refuse to
disclose an oral or documentary communication.
The subject matter is not purely factual. The
exercise of the power involves an application of the
provincial law.

Section 232 does not set up a separate tribunal,
or commission, or board. It does not assign special
machinery or materials. The procedure followed in
the instant case (i.e. the notice of motion, hearing
and order) were in accordance with the normal
practice of the Supreme Court of Ontario. The
order is entitled in that court. The court registry
was used. Madam Justice Boland was not follow-
ing some unusual course to which the machinery of
the court was not adapted.

Section 232 merely asks the judge to inspect
certain documents and decide whether, according
to the law of the province, privilege attaches. It is
difficult to conceive of a more typical, or more
commonplace, judicial function. The judge does
not exercise any special and peculiar jurisdiction
outside of, and independent of, any authority with
which he or she is clothed as a judge of the court.

Additionally, there are at least three internal
pieces of evidence which negate persona designata:
(1) s. 232(8) authorizes subsequent applications to
another judge where the judge to whom an
application has been made cannot act or continue
to act; (ii) s. 232(9) provides that no costs be
awarded, an unnecessary provision if the judge is
acting as persona designata, for at common law a
person so acting was powerless to award costs; (iii)
s. 232(14) speaks of the client being afforded an
opportunity of waiving the claim of privilege
before the matter comes on to be decided by a
judge "or other tribunal."

I conclude that a judge entertaining an applica-
tion under and exercising authority given by s. 232
of the Income Tax Act does so in his judicial

avocat peut 8tre soulev6e dans toute affaire civile
ou criminelle. Elle n'a rien d'inhabituel ni d'excep-
tionnel et elle rel6ve des fonctions judiciaires cou-
rantes. Le privilege des communications entre
client et avocat est d6fini A l'al. 232(1)e) comme le
droit qu'une personne peut poss6der, devant une
cour sup6rieure de la province oi la question a pris
naissance, de refuser de divulguer une communica-
tion orale ou documentaire. Il ne s'agit pas d'une
simple question de fait. L'exercice de ce pouvoir
n6cessite l'application du droit provincial.

L'article 232 ne cr6e pas un tribunal, une com-
mission ou un office distinct. Il ne pr6voit aucune
proc6dure ou documentation sp6ciale. La proc&
dure suivie en l'esp~ce (avis de requite, audience et
ordonnance) est conforme A la pratique habituelle
de la Cour supr8me de l'Ontario, qui peut rendre
pareille ordonnance. On a utilis6 le greffe de la
Cour. Mm- le juge Boland n'a pas suivi une proc&
dure inhabituelle A laquelle les m6canismes de la
Cour ne sont pas adapt6s.

L'article 232 demande simplement au juge
d'examiner certains documents et de d6cider si,
aux termes du droit provincial, ils b6ndficient du
privilege. Il est difficile de concevoir une fonction
judiciaire plus typique ou plus banale. Le juge
n'exerce aucune comp6tence sp6ciale ou particu-
libre, en sus et ind6pendamment des pouvoirs dont
il est investi en tant que juge de la cour.

En outre, trois 616ments de preuve au moins
viennent contredire la motion de persona desi-
gnata: (i) le par. 232(8) permet d'adresser des
demandes subs6quentes A un autre juge lorsque
celui A qui l'on a fait une demande ne peut agir ou
continuer d'agir; (ii) le par. 232(9) pr6voit qu'il ne
peut 6tre accord6 de frais, disposition qui n'est pas
n6cessaire si le juge agit en qualit6 de persona
designata, puisqu'A ce titre il ne pourait pas en
accorder en common law; (iii) le par. 232(14)
parle de donner au client l'occasion de renoncer A
sa r&clamation de privilege avant que la question
ne soit soumise A la d6cision d'un juge Eou autre
tribunal*.

Je conclus qu'un juge qui entend une demande
pr6sent6e en vertu de l'art. 232 de la Loi de
l'impit sur le revenu et exerce le pouvoir conf6r6
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capacity. He therefore falls within the exception to
s. 2(g) of the Federal Court Act, and his decision
or order is not subject to review by the Federal
Court of Appeal under s. 28 of that Act. Accord-
ingly, the present appeal must fail. Such result, in
my view, is not in conflict with the views expressed
in this Court in The Deputy Attorney General of
Canada v. Brown, supra. In that case, an officer of
the Department of National Revenue attended at
the office of Brown, a barrister and solicitor, in the
course of a "spot check" of lawyers' records, and
asked him for permission to examine his trust
account books and records. Brown refused permis-
sion. He contended that his clients had a solicitor
and client privilege in respect of the books and
records. The documents were seized and delivered
into the custody of the sheriff of the County of
Vancouver. Brown then applied pursuant to s.
126A (now s. 232) of the Income Tax Act, R.S.C.
1952, c. 148. The matter came on for hearing
before Sullivan J. who held that a solicitor and
client privilege existed in respect of the documents
in question and ordered that the sealed package of
documents be delivered to Brown forthwith:
(1962), 62 D.T.C. 1331 (B.C.S.C.). On appeal, a
majority of the Court of Appeal for British
Columbia held that in hearing the application,
Sullivan J. was acting as persona designata, and
there being no statutory provision for appeal from
his decision, the Court of Appeal did not have
jurisdiction to entertain the appeal: (1964), 64
D.T.C. 5107. The Deputy Attorney General made
two applications to this Court for leave to appeal,
the first from the decision of Sullivan J. as being a
decision of the "highest court of final resort in a
province, or a judge thereof, in which judgment
can be had in the particular case sought to be
appealed" within the wording of s. 41 of the
Supreme Court Act, R.S.C. 1952, c. 259, and the
second from the decision of the Court of Appeal of
British Columbia that it did not have jurisdiction
to hear an appeal from an order of Sullivan J.
Both applications were dismissed. As to the second
application, Martland J. who delivered the judg-
ment of the Court said, at p. 87:

par cet article le fait A titre de juge. Il tombe sous
le coup de l'exception pr6vue au par. 2g) de la Loi
sur la Cour fidirale et sa d6cision ou ordonnance
n'est pas sujette A un examen de la Cour d'appel
f6d6rale aux termes de l'art. 28 de cette loi. En
cons6quence, le pr6sent pourvoi doit 8tre rejet6.
Selon moi, cette conclusion n'entre pas en conflit
avec les opinions exprim6es dans l'arrat pr6cit6 de
cette Cour, Sous-procureur gindral du Canada c.
Brown. Dans cette affaire, un fonctionnaire du
ministire du Revenu national s'est rendu A l'6tude
d'un nomm6 Brown, avocat et procureur, pour y
effectuer une v6rification ponctuelle, et lui a
demand6 la permission d'examiner ses livres de
comptes en fiducie et ses dossiers. Brown a refus6
en all6guant que ses clients jouissaient du privilage
des communications entre client et avocat A l'6gard
de ces livres et dossiers. Les documents ont 6t6
saisis et remis au sh6rif du comt6 de Vancouver.
Brown a alors pr6sent6 une demande en vertu de
l'art. 126A (maintenant 232) de la Loi de l'impdt
sur le revenu, S.R.C. 1952, chap. 148. La cause a
6t6 entendue par le juge Sullivan, qui a statu6 qu'il
existait un privilige des communications entre
client et avocat quant aux documents en cause et
ordonn6 que le paquet scell6 de documents soit
imm6diatement remis A Brown: (1962), 62 D.T.C.
1331 (B.C.S.C.). En appel, la Cour d'appel de la
Colombie-Britannique, A la majorit6, a d6cid6 que
le juge Sullivan avait entendu la demande A titre
de persona designata et que, comme aucune dispo-
sition 16gislative ne pr~voyait l'appel de cette d6ci-
sion, la Cour d'appel n'6tait pas comp6tente:
(1964), 64 D.T.C. 5107. Le sous-procureur g6n6-
ral du Canada a pr6sent6 A cette Cour deux
demandes d'autorisation d'appel, la premiere de la
d6cision du juge Sullivan en all6guant qu'il s'agis-
sait d'un jugement arendu par la plus haute cour
du dernier ressort habilitbe, dans une province, A
rendre jugement dans l'affaire en question, ou par
l'un des juges de cette cour au sens de l'art. 41 de
la Loi sur la Cour suprime, S.R.C. 1952, chap.
259, et la seconde de la d6cision par laquelle la
Cour d'appel de la Colombie-Britannique s'6tait
d6clarie incomp6tente pour entendre l'appel de
l'ordonnance du juge Sullivan. Les deux demandes
ont 6t6 rejet6es. Pour la deuxiame, le juge Mart-
land, qui a rendu le jugement de la Cour, dit ceci
(A la p. 87):
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In so far as the latter application is concerned, despite
the fact that the application for leave has been made,
counsel for both parties submitted that no appeal did lie
to the Court of Appeal of British Columbia because, this
being a statute enacted by the Federal Parliament, a
right of appeal to the Court of Appeal of British
Columbia could only have been given by the terms of a
Federal statute and no such right had been provided.
Whether or not that submission is sound was not deter-
mined in the Court of Appeal of British Columbia,
which reached its decision for different reasons, and, for
the reasons hereinafter given, I do not think it is neces-
sary to decide it here.

and at p. 91:

In so far as granting leave to appeal from the Court of
Appeal of British Columbia is concerned, as previously
mentioned, neither counsel contended that an appeal did
lie to that Court. If leave were to be granted to appeal
from the decision of the Court of Appeal, even if we
were to reach the conclusion, on the appeal, that an
appeal did lie to the Court of Appeal, the matter would
then have to be referred back to that Court to hear the
appeal upon the merits. Even if that appeal were to
succeed, the Court of Appeal would be faced with the
same problems in formulating an order as those which I
have already outlined.

The paragraph containing the ratio decidendi,
upon which the rejection of both applications
turned, appears on p. 90:

The section contemplates a speedy determination of the
issue of the claim of privilege and thereafter a prompt
delivery of possession of the document involved, either to
the solicitor or to the officer of the Department. It seems
to me that once that has been done the whole matter has
been not only determined, but completed, and that any
order which could be made on an appeal (assuming that
an appeal lies) could not have a "direct and immediate
practical effect", to use the words of Chief Justice Duff
in The King on the Relation of Tolfree v. Clark. The
document in question would no longer be in the hands of
the custodian. If the order appealed from directed deliv-
ery to the departmental officer, he would, by the time
the appeal was heard, have had his opportunity to
inspect the document. If the order appealed from direct-
ed delivery to the solicitor, the Act contains no provision
which would require him, after the document has been
restored to him, to surrender it again to the departmen-
tal officer or to the custodian.

[TRADUCTION] En ce qui concerne la dernidre demande
d'autorisation, elle a 6t6 pr6sent6e alors meme que les
avocats des deux parties pr6tendent que la Cour d'appel
de la Colombie-Britannique ne pouvait entendre I'appel,
car il s'agissait d'une loi du Parlement f6d6ral et qu'en
cons6quence, le droit d'appel A la Cour d'appel de la
Colombie-Britannique ne pouvait 8tre accord6 que par
la loi f6d6rale, ce qui n'6tait pas le cas. La Cour d'appel
de la Colombie-Britannique ne s'est pas prononc6e sur la
question de savoir si cet argument est fond6, car elle a
invoqu6 d'autres motifs pour rendre sa d6cision. Il n'est
donc pas n6cessaire, pour les motifs que j'exprimerai
plus loin, de trancher cette question ici.

et, A la p. 91:

[TRADUCTION] En ce qui concerne l'autorisation d'ap-
peler de la d6cision de la Cour d'appel de la Colombie-
Britannique, comme je l'ai d6jA dit, aucun des avocats
n'a pr6tendu qu'on pouvait interjeter appel devant ladite
cour. Si nous accordions I'autorisation d'appeler de cette
d6cision de la Cour d'appel et si nous d6cidions, dans ce
pourvoi, que l'appel A la Cour d'appel 6tait recevable, le
dossier devrait 8tre renvoy6 A cette cour-li pour qu'elle
entende I'appel au fond. M~me si l'appel 6tait accueilli,
la Cour d'appel devrait, pour formuler une ordonnance,
faire face aux m8mes probl6mes que ceux que j'ai d6jA
soulign6s.

Le paragraphe qui contient la ratio decidendi sur
laquelle repose le rejet des deux demandes se
trouve A la p. 90:

[TRADUCTION] L'article envisage une d6termination
rapide de la question de l'all6gation de privilfge, suivie
d'une remise prompte de la possession du document en
cause, soit au procureur, soit au fonctionnaire du Minis-
thre. 11 me semble qu'une fois cela fait, l'affaire est non
seulement tranch6e mais close, et qu'aucune ordonnance
susceptible d'8tre rendue en appel (en supposant qu'il y
ait droit d'appel) ne pourrait avoir d'aeffet pratique
direct et imm6diats, pour reprendre les mots du juge en
chef Duff dans Le Roi sur dinonciation de Tolfree c.
Clark. Le document en question ne serait plus entre les
mains du gardien. Si l'ordonnance port6e en appel pre-
scrivait la remise au fonctionnaire du Ministbre, il aurait
eu, avant meme l'audition de l'appel, la possibilit6 d'ex-
aminer le document. Si l'ordonnance port6e en appel
prescrivait la remise au procureur, la Loi ne contient
aucune disposition qui peut le forcer, aprds qu'il est
rentr6 en possession du document, A le remettre A nou-
veau au fonctionnaire du Ministbre ou au gardien.
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It will be seen from the foregoing that no opinion
was expressed on the question of whether an
appeal lay from the judgment of Sullivan J., nor
on the correctness of the majority decision in the
Court of Appeal that Sullivan J. was acting person
designata. It will be apparent from what has been
said earlier in these reasons that, in my opinion,
the majority view in the Court of Appeal was
wrong in concluding that Sullivan J. was acting as
persona designata in hearing the application.

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Goodman & Carr,
Toronto.

Solicitor for the respondent: R. Tassi, Ottawa.

Il ressort de ce qui pr6c6de qu'aucun avis n'a 6t6
exprim6 sur la question de savoir si la d6cision du
juge Sullivan pouvait faire l'objet d'un appel, ni
sur la rectitude de la d6cision de la Cour d'appel (A
la majorit6) selon laquelle le juge Sullivan a agi A
titre de persona designata. On peut facilement
d6duire de ce que j'ai dit pr6c6demment dans ces
motifs qu'A mon avis, la majorit6 en Cour d'appel
a conclu A tort que le juge Sullivan avait entendu
la demande A titre de persona designata.

Je suis d'avis de rejeter le pourvoi avec d6pens.

Pourvoi rejeti avec dipens.

Procureurs des appelants: Goodman & Carr,
Toronto.

Procureur de l'intimi: R. Tassi, Ottawa.
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The Minimum Wage Commission (Plaintiff)
Respondent;

and

The Attorney General of Quebec, the
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General of Saskatchewan Intervenors.
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ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Constitutional law - Construction of an airport on
land belonging to the federal government - Contract
with the federal government - Aeronautics - Nature
of the undertaking - Application of provincial laws on
wages and working conditions - British North Ameri-
ca Act, ss. 91-92 - Minimum Wage Act, R.S.Q. 1964,
c. 144 - Construction Industry Labour Relations Act,
S.Q. 1968, c. 45 - Act respecting the Construction
Industry, S.Q. 1970, c. 34 - Fair Wages and Hours of
Labour Act, R.S.C. 1970, c. L-3, ss. 2, 3(1)(a).

The respondent Minimum Wage Commission sought
to recover from appellant, Construction Montcalm Inc.
("Montcalm"), on behalf of the latter's employees,
wages, vacations and holidays and levies owed pursuant
to the Minimum Wage Act and various provincial stat-
utes governing labour relations in the construction
industry. A constitutional issue arose whether such laws
were applicable to employees of a Quebec building
enterprise which, under a contract with the Crown in
right of Canada, was doing construction work on the
runways of a new international airport (Mirabel) on
federal Crown land. The Superior Court judge answered
in the negative, but a majority of the Court of Appeal
concluded that Montcalm was subject to the wage legis-
lation and decrees of the Province. Appellant appealed
to this Court and made three submissions: (1) aeronau-
tics is a class of subjects which comes under exclusive
federal authority and comprises the construction of air-
ports, including the conditions of employment of work-
ers engaged in the construction of airports; furthermore,
.Mirabel airport is a federal work or undertaking; (2)
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Le procureur g6n6ral du Qubbec, le procureur
g6nkral de l'Alberta et le procureur g6n6ral de
la Saskatchewan Intervenants.

1978: 2 f6vrier; 1978: 21 d6cembre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Droit constitutionnel - Construction d'un adroport
sur des terrains appartenant au gouvernement fidiral
- Contrat avec le gouvernement fidiral - Aironauti-
que - Nature de l'entreprise - Application des lois
provinciales relatives aux salaires et conditions de tra-
vail - Acte de l'Amirique du Nord britannique, art.
91-92 - Loi du salaire minimum, S.R.Q. 1964, chap.
144 - Loi des relations du travail dans l'industrie de
la construction, S.Q. 1968, chap. 45 - Loi concernant
l'industrie de la construction, L.Q. 1970, chap. 34 -
Loi sur les justes salaires et les heures de travail,
S.R.C. 1970, chap. L-3, art. 2, 3(1)a).

L'intim6e, la Commission du salaire minimum,
r6clame de l'appelante, Construction Montcalm Inc.
(KMontcalmD), au nom des employ6s de cette derniare le
paiement de salaires, cong6s, cotisations qui sont dfis en
vertu de la Loi du salaire minimum et de diverses lois
provinciales r6gissant les relations de travail dans l'in-
dustrie de la construction. La question constitutionnelle
est de savoir si ces lois s'appliquent aux employ6s d'une
entreprise qu6b6coise de construction qui, en vertu d'un
contrat conclu avec la Couronne du chef du Canada,
construit les pistes d'atterrissage d'un nouvel abroport
international (Mirabel) sur des terrains appartenant au
gouvernement f6d6ral. Le juge de la Cour supbrieure a
r6pondu par la n6gative mais la majorit6 de la Cour
d'appel a conclu que Montcalm 6tait assujettie aux lois
et d6crets provinciaux sur les salaires. L'appelante se
pourvoit devant cette Cour et invoque trois moyens: 1)
l'a6ronautique fait partie des classes de sujets qui rel6-
vent de la comp6tence exclusive du f6d6ral et elle
englobe la construction des a6roports, y compris les
conditions de travail des ouvriers charg6s de leur cons-
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provincial law does not apply on federal government
lands; (3) the contract is governed by the Fair Wages
and Hours of Labour Act, a federal statute.

Held (Laskin C.J. and Spence J. dissenting): The
appeal should be dismissed.

Per Martland, Ritchie, Pigeon, Dickson, Beetz, Estey
and Pratte JJ.: The issue must be resolved in the light of
established constitutional principles, namely that the
provinces have exclusive authority over labour relations
and the terms of a contract of employment but, by way
of exception to this principle, the federal Parliament
may assert exclusive jurisdiction over these matters if it
is shown that such jurisdiction is an integral part of its
primary competence over some other single federal sub-
ject (the Stevedoring case, [1955] S.C.R. 529). Thus
Parliament has jurisdiction over the conditions of
employment of a federal undertaking, that is one whose
normal or habitual activities are a federal matter
(Agence Maritime case, [1969] S.C.R. 851 and Letter
Carriers' case, [1975] 1 S.C.R. 178).

The first and primary argument of appellant does not
meet the test set out in the Stevedoring case, as the
construction of an airport is not in every respect an
integral part of aeronautics. What wages shall be paid
by an independent contractor like Montcalm to its
employees engaged in the construction of runways is a
matter so far removed from aerial navigation or from
the operation of an airport that it cannot be said that the
power to regulate this matter forms an integral part of
federal competence over aeronautics. Notre-Dame de
Bonsecours, [1899] A.C. 367, must be distinguished,
since the impugned legislation does not purport to regu-
late the structure of runways. Moreover, this argument
implicitly but clearly ignores the requirement of the
Agence Maritime and Letter Carriers' cases that an
undertaking cannot be characterized as a federal or
provincial one on account of casual factors. In the case
at bar, we have no choice but to presume that Montcalm
is an ordinary building contractor, whose ordinary busi-
ness is construction, a business which is not specifically
federal. What a contractor builds is accidental, and the
one work it happened to be constructing at the relevant
time is not the decisive factor in determining the nature
of the business.

Montcalm's second submission cannot be admitted
either. The exclusive power of the Province to make laws
in relation to property and civil rights is territorially
limited only by the words "in the Province", and Mira-
bel is located in the Province. The enumeration of
exclusive federal powers in s. 91 of the B.N.A. Act,

truction; d'ailleurs l'abroport de Mirabel est un ouvrage
ou une entreprise f6d6rale; 2) la loi provinciale ne
s'applique pas sur les terrains du gouvernement f6d6ral;
3) le contrat est r6gi par la Loi sur les justes salaires et
les heures de travail, une loi f6d6rale.

Arrit (le juge en chef Laskin et le juge Spence 6tant
dissidents): Le pourvoi doit 8tre rejet6.

Les juges Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey et Pratte: La question doit 8tre tranch6e selon les
principes constitutionnels 6tablis, savoir que les provin-
ces ont une comp6tence exclusive sur les relations de
travail et les termes d'un contrat de travail mais que le
Parlement f6d6ral peut, par d6rogation a ce principe,
faire valoir une comp6tence exclusive dans ces domaines,
s'il est 6tabli que sa comp6tence est partie int6grante de
sa comp6tence principale sur un autre sujet (l'arr~t
Stevedoring, [1955] R.C.S. 529). Ainsi le Parlement a
comp6tence sur les conditions de travail d'une entreprise
f6d6rale, c'est-A-dire une entreprise dont les activit6s
normales ou habituelles relivent d'une matibre de com-
p6tence f6d6rale (arrats Agence Maritime, [19691
R.C.S. 851 et Facteurs, [1975] 1 R.C.S. 178).

Le premier et principal moyen de l'appelante ne
r6pond pas au critbre 6tabli dans l'arr6t Stevedoring, car
la construction d'un airoport ne fait pas partie int6-
grante, a tous les points de vue, de l'a6ronautique. Les
salaires vers6s par un entrepreneur ind6pendant comme
Montcalm a ses employ6s charg6s de la construction de
pistes est une question si 6loign6e de la navigation
a6rienne ou de l'exploitation d'un abroport que le pou-
voir de r6glementer cette matibre ne peut faire partie
int6grante de la comp6tence du f6d6ral sur I'a6ronauti-
que. II faut faire la distinction avec l'arrat Notre-Dame
de Bonsecours, [1899] A.C. 367, puisque la 16gislation
contest6e ici n'a pas pour effet de r6glementer la struc-
ture des pistes d'atterrissage. De plus ce moyen m6con-
nait aussi implicitement mais clairement le principe
6nonc6 dans les arrats Agence Maritime et Facteurs
selon lequel une entreprise ne peut tre qualifi6e de
f6d6rale ou de provinciale en raison de facteurs occa-
sionnels. En l'espace, nous devons pr6sumer que Mont-
calm est une entreprise de construction ordinaire dont
I'activit6 ordinaire est la construction, activit6 qui n'a
rien de sp6cifiquement f6d6ral. Ce que construit un
entrepreneur est accessoire et l'ouvrage auquel Mont-
calm travaillait au moment pertinent n'est pas un fac-
teur d6cisif pour d6terminer la nature de l'entreprise.

Le second moyen de Montcalm ne peut non plus 8tre
retenu. En effet, le pouvoir exclusif de la province de
l6gif6rer sur la propri6t6 et les droits civils n'est limit6
territorialement que par les mots adans la province, et
Mirabel est situ6e dans la province. L'6numbration A
l'art. 91 de I'A.A.N.B. des pouvoirs exclusifs du f6d6ral,
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including the power to make laws in relation to the
public debt and property, operates as a limitation
ratione materiae upon provincial jurisdiction, not as a
territorial limitation. The impugned provisions do not
relate to federal property, but they govern the civil
rights of Montcalm and its employees on federal Crown
lands; the latter do not constitute an extra-territorial
enclave within provincial boundaries.

Montcalm's third submission cannot succeed unless
the impugned provisions are in conflict with the federal
statute. It was incumbent upon Montcalm to establish
that it could not comply with the provincial Act without
committing a breach of the federal Act. Montcalm did
not even attempt any such demonstration. Further, the
impugned provisions add a term not to the contract
between the federal government and Montcalm but to
the contract between Montcalm and its employees, a
term which is not incompatible with any applicable
federal law.

Per Laskin C.J. and Spence J., dissenting- The con-
tention that there can be a differentiation for constitu-
tional purposes between construction and maintenance
or operation of federal work or undertaking is inconsist-
ent with a line of cases of the Privy Council and of this
Court. In light of these precedents, the exclusive federal
authority over aeronautics embraces authority over the
construction as well as the maintenance of airports.
Moreover, the case concerns a contract with the federal
Crown for the execution of works on federal Crown
land. Under s. 91(1A) of the B.N.A. Act, federal public
property is within the exclusive domain of the federal
Parliament, and the fact that what we have here is
federal Crown property is itself enough to exclude pro-
vincial legislation from any regulatory control over it
and what is done on it. The contract between the Crown
and Montcalm is also governed by federal statutes on
wages and working conditions. If a province could
extend its minimum wage legislation to such a federal
Crown contract, this would be tantamount to adding a
term to it, and it is clear that a Province cannot alter or
modify the terms and conditions of a federal Crown
contract entered into with a third party.

Toronto Electric Commissioners v. Snider, [1925]
A.C. 396, followed; In re the validity of the Industrial
Relations and Disputes Investigation Act, [1955]
S.C.R. 529; In re the application of the Minimum Wage
Act of Saskatchewan to an employee of a Revenue Post
Office, [1948] S.C.R. 248; Quebec Minimum Wage
Commission v. Bell Telephone Company of Canada,

y compris le pouvoir de faire des lois relativement A la
dette et A la propri6t6 publiques, a pour effet de limiter
la comp6tence ratione materiae de la province et non sa
comp6tence territoriale. Les dispositions contest6es n'ont
pas trait A la propri6t6 f6d6rale mais elles r6gissent les
droits civils de Montcalm et de ses employ6s sur les
terrains de la Couronne f6d6rale; ces derniers ne sont
pas des enclaves extra-territoriales A l'int~rieur des limi-
tes de la province.

Enfin le troisibme moyen de Montcalm ne pourrait
8tre retenu que si les dispositions contest6es entraient en
conflit avec la loi f6d6rale. Il incombait A Montcalm
d'6tablir qu'elle ne pouvait se conformer A la loi provin-
ciale sans violer la loi f6d6rale. Or, Montcalm n'a meme
pas tent6 de le faire. De plus, les dispositions contest6es
ajoutent une clause non pas au contrat conclu entre le
gouvernement f6d6ral et Montcalm mais au contrat
entre Montcalm et ses employ6s, clause qui n'est pas
incompatible avec la loi f6d6rale applicable.

Le juge en chef Laskin et le juge Spence, dissidents:
La pr6tention selon laquelle il existe, en droit constitu-
tionnel, une distinction entre la construction et I'entre-
tien ou l'exploitation d'entreprises ou ouvrages f6d6raux,
est incompatible avec une s6rie d'arrats du Conseil priv6
et de cette Cour. A la lumidre de cette jurisprudence, la
comp6tence f6d6rale exclusive en matibre d'a6ronauti-
que s'6tend A la construction et I'entretien des abroports.
De plus il s'agit en l'espce d'un contrat avec le gouver-
nement f6d6ral pour l'ex6cution de travaux sur des
terrains appartenant au gouvernement f6d6ral. En vertu
du par. 91(1A) de I'A.A.N.B., la propri6t6 publique
f6d6rale rel6ve exclusivement du Parlement f6diral et le
fait qu'il soit question en l'espbce d'une propri6t6 du
gouvernement f6d6ral suffit pour enlever A la province
tout contrble r6glementaire sur cette propri6t6 et sur ce
qu'on y fait. Le contiat entre le gouvernement et Mont-
calm est aussi r6gi par les lois f6d6rales r6gissant les
salaires et conditions de travail. Si une province pouvait
appliquer sa l6gislation sur le salaire minimum A un
contrat conclu par le gouvernement f6d6ral, cela 6qui-
vaudrait A y ajouter une condition et il est clairement
6tabli qu'une province ne peut changer ni modifier les
stipulations d'un contrat intervenu entre le gouverne-
ment f6d6ral et un tiers.

Jurisprudence: Toronto Electric Commissioners v.
Snider, [1925] A.C. 396 (arret suivi); In re la validiti
de la Loi sur les relations industrielles et sur les
enquites visant les diffirends du travail, [1955] R.C.S.
529; In re l'application de la loi du salaire minimum de
la Saskatchewan d un employd d'un bureau de poste d
commission, [1948] R.C.S. 248; Commission du salaire
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[1966] S.C.R. 767; Letter Carriers' Union of Canada v.
Canadian Union of Postal Workers, [1975] 1 S.C.R.
178; Canada Labour Relations Board v. City of Yellow-
knife, [1977] 2 S.C.R. 729; Agence Maritime Inc. v.
Canada Labour Relations Board, [1969] S.C.R. 851;
Johannesson v. The Rural Municipality of West St.
Paul, [1952] 1 S.C.R. 292; City of Toronto v. Bell
Telephone Co., [1905] A.C. 52; Ottawa v. Shore and
Horwitz Construction Co. (1960), 22 D.L.R. (2d) 247;
R. v. Beaver Foundations Ltd. (1968), 69 D.L.R. (2d)
649; R. v. Concrete Column Clamps (1961) Ltd., [1972]
1 O.R. 42; Re United Association of Journeymen, etc.
Local 496 and Vipond Automatic Sprinkler Co. Ltd.
(1976), 67 D.L.R. (3d) 381; Madden v. Nelson and Fort
Sheppard Railway Co., [1899] A.C. 626; Workmen's
Compensation Board v. Canadian Pacific Railway
Company, [1920] A.C. 184; Campbell-Bennett Ltd. v.
Comstock Midwestern Ltd., [1954] S.C.R. 207; Attor-
ney General of the Province of Quebec v. Kellogg's Co.,
[1978] 2 S.C.R. 211; Cardinal v. Attorney General of
Alberta, [1974] S.C.R. 695; R. v. Smith, [1942]
O.W.N. 387; Spooner Oils Ltd. v. Turner Valley Gas
Conservation Board, [1933] S.C.R. 629; Ross v. Regis-
trar of Motor Vehicles, [1975] 1 S.C.R. 5; Attorney
General of Manitoba v. Manitoba Licence Holders'
Association, [1902] A.C. 73, referred to; R. v. Baert
Construction Ltd., [1974] 4 W.W.R. 135, aff. by
(1974), 51 D.L.R. (3d) 265, applied; Canadian Pacific
Railway v. Notre-Dame de Bonsecours, [1899] A.C.
367, distinguished.

APPEAL against a decision of the Court of
AppealI reversing a judgment of the Superior
Court. Appeal dismissed, Laskin C.J. and Spence
J. dissenting.

Frangois Mercier, Q.C., and Rolland Forget, for

the appellant.

Benoit Belleau, Andri Tremblay and Serge
Benoit, for the respondent.

Olivier Prat, for the intervenor, the Attorney
General of Quebec.

William Henkel, Q.C., and C. J. Cummings, for
the intervenor, the Attorney General of Alberta.

William N. Lawton, for the intervenor, the
Attorney General of Saskatchewan.

1[1975] C.A. 675, [1976] R.D.T. 347.

minimum c. Bell Canada, [ 1966] R.C.S. 767; Union des
facteurs du Canada c. Syndicat des postiers du Canada,
[1975] 1 R.C.S. 178; Conseil canadien des relations du
travail c. La ville de Yellowknife, [1977] 2 R.C.S. 729;
Agence Maritime Inc c. Conseil canadien des relations
ouvridres, [1969] R.C.S. 851; Johannesson c. La muni-
cipaliti rurale de West St-Paul, [1952] 1 R.C.S. 292;
City of Toronto v. Bell Telephone Co., [1905] A.C. 52;
Ottawa v. Shore and Horwitz Construction Co. (1960),
22 D.L.R. (2d) 247; R. v. Beaver Foundations Ltd.
(1968), 69 D.L.R. (2d) 649; R. v. Concrete Column
Clamps (1961) Ltd., [1972] 1 O.R. 42; Re United
Association of Journeymen, etc. Local 496 and Vipond
Automatic Sprinkler Co. Ltd. (1976), 67 D.L.R. (3d)
381; Madden v. Nelson and Fort Sheppard Railway
Co., [1899] A.C. 626; Workmen's Compensation Board
v. Canadian Pacific Railway Company, [1920] A.C.
184; Campbell-Bennett Ltd. c. Comstock Midwestern
Ltd., [1954] R.C.S. 207; Procureur gindral de la pro-
vince de Quibec c. Kellogg's Co., [ 1978] 2 R.C.S. 211;
Cardinal c. Procureur gindral de I'Alberta, [1974]
R.C.S. 695; R. v. Smith, [1942] O.W.N. 387; Spooner
Oils Ltd. c. Turner Valley Gas Conservation Board,
[1933] R.C.S. 629; Ross c. Registraire des vihicules
automobiles, [1975] 1 R.C.S. 5; Procureur gindral du
Manitoba c. Manitoba Licence Holders' Association,
[1902], A.C. 73; R. v. Baert Construction Ltd., [1974] 4
W.W.R. 135, conf. par (1974), 51 D.L.R. (3d) 265
(arrat appliqu6); distinction faite avec l'arrat Canadian
Pacific Railway c. Notre-Dame de Bonsecours, [1899]
A.C. 367.

POURVOI contre un arret de la Cour d'appell
infirmant un jugement de la Cour sup6rieure.
Pourvoi rejet6, le juge en chef Laskin et le juge
Spence 6tant dissidents.

Frangois Mercier, c.r., et Rolland Forget, pour
I'appelante.

Benoit Belleau, Andri Tremblay et Serge
Benoit, pour l'intim6e.

Olivier Prat, pour l'intervenant, le procureur
g6n6ral du Qu6bec.

William Henkel, c.r., et C. J. Cummings, pour
l'intervenant, le procureur g6n6ral de l'Alberta.

William N. Lawton, pour l'intervenant, le pro-
cureur g6n6ral de la Saskatchewan.

1 [1975] C.A. 675, [19761 R.D.T. 347.
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The judgment of Laskin C.J. and Spence J. was
delivered by

THE CHIEF JUSTICE (dissenting)-This appeal,
which is here by leave of this Court, involves the
question whether certain Quebec wage decrees,
applicable to employment in the construction
industry in Quebec, may constitutionally be
enforced against a Quebec construction company
in respect of its employees engaged in the carrying
out of a contract on federal Crown land for the
construction of runways for the new Mirabel air-
port that was being built in a region of the Prov-
ince of Quebec. The question was answered in the
negative by Carignan J. of the Quebec Superior
Court but on appeal a majority of the Quebec
Court of Appeal, Montgomery J.A. dissenting,
concluded that the appellant contractor was sub-
ject to the wage legislation and decrees .of the
Province in the carrying out of the contract with
the federal Crown.

In my opinion, Montgomery J.A. was right and
the majority of the Quebec Court of Appeal
wrong. Turgeon J.A. (with whom Crete J.A.
agreed) in giving the majority judgment, acknowl-
edged the exclusive jurisdiction of Parliament in
relation to aeronautics, but drew a distinction be-
tween the construction of an airport and the opera-
tion or maintenance of a completed airport. It was
his view that because the construction of the run-
ways related to an airport not yet in being, it could
not be said that the exclusive federal power in
relation to aeronautics was being invaded; and
hence the contractor remained subject to provin-
cial legislation respecting the wage entitlement of
his employees while they were engaged on the
federal project, and until the project was com-
pleted and the airport was in operation. What
Turgeon J.A. appears to have fixed is a temporal
test for the exercise of constitutional authority.
Montgomery J.A. in his dissenting reasons has
shown sufficiently how unreal the temporal test is,
saying that "[it] could have this curious result:
that if limited operation should start at the new
airport before construction were completed, then
the construction workers would at that time pass
from provincial to federal jurisdiction".

Le jugement du juge en chef Laskin et du juge
Spence a 6t6 rendu par

LE JUGE EN CHEF (dissident)-Ce pourvoi,
interjet6 sur autorisation, souldve la question de
savoir si une entreprise qubb6coise de construction
est constitutionnellement tenue A l'6gard de ses
employ6s qui ex6cutent, sur des terrains apparte-
nant au gouvernement f6d6ral, un contrat de cons-
truction de pistes d'atterrissage au nouvel abroport
de Mirabel (Qu6bec), de se conformer A certains
d6crets sur les salaires dans l'industrie de la cons-
truction au Qu6bec. Le juge Carignan de la Cour
sup6rieure du Qu6bec a r6pondu par la n6gative.
En appel, la majorit6 de la Cour d'appel du
Qu6bec (le juge Montgomery 6tant dissident) a
conclu que l'entrepreneur appelant 6tait assujetti,
dans l'ex6cution de son contrat avec le gouverne-
ment f6d6ral, aux lois et d6crets provinciaux sur
les salaires.

A mon avis, le juge Montgomery a raison et la
majorit6 de la Cour d'appel du Qu6bec est dans
l'erreur. En pronongant le jugement majoritaire, le
juge Turgeon (auquel s'est ralli6 le juge Crete) a
reconnu la comp6tence exclusive du Parlement en
matibre d'a~ronautique, mais a fait une distinction
entre la construction d'un abroport et son fonction-
nement et entretien lorsque la construction est
achev6e. A son avis, il n'y a pas empi6tement sur la
comp6tence exclusive du Parlement en matibre
d'abronautique parce qu'il s'agit ici de la construc-
tion des pistes d'atterrissage d'un a6roport non
encore termin6; I'entrepreneur demeure donc assu-
jetti A la l6gislation provinciale sur les salaires dus
A ses employ6s pendant qu'ils travaillent au projet
f6d6ral et ce, jusqu'A ce que les travaux soient
terminds et que l'abroport soit mis en service. Le
juge Turgeon semble avoir subordonn6 l'exercice
du pouvoir accord6 par la Constitution A un critbre
temporel. Dans ses motifs de dissidence, le juge
Montgomery a d6montr6 A quel point ce critbre est
irr6aliste et a dit [TRADUCTION] a[cela] pourrait
avoir ce r6sultat bizarre: si le nouvel a6roport 6tait
exploit6 partiellement avant la fin de la construc-
tion, les ouvriers de la construction passeraient
alors de la comp6tence provinciale A la comp6tence
f6d6rale.
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I think the proper approach, supported by the
cases discussed below, is a functional test under
which there can be no constitutional distinction
between the construction and operation of a feder-
al work or undertaking or any facility which only
the Parliament of Canada could authorize. It has,
however, been urged by the respondent and by the
supporting intervenors that, even accepting the
functional test, provincial legislation may still
apply to certain aspects of the construction as
contrasted with the operation of the federal work.
This position is, in my opinion, no less unreal than
the view taken by Turgeon J.A. It might just as
well be argued that construction could not proceed
without a provincial or municipal building permit,
a proposition which has only to be stated to be
revealed as completely unsupportable: see Ottawa
v. Shore and Horwitz Construction Co. 2 and cf.
City of Toronto v. Bell Telephone Co. 3

The case, which originated in a claim by the
Quebec Minimum Wage Commission to recover
on behalf of the appellant's employees the defic-
iency in wages and allied monetary items, pursu-
ant to Quebec legislation and decrees, was argued
on certain admissions which were as follows:

[TRANSLATION] 1. Defendant is a construction com-
pany and as such obtained from Her Majesty the Queen
in right of Canada contracts for the construction of
runways at the new International Airport located at Ste.
Scholastique, district of Terrebonne, province of
Quebec;

2. All the aforementioned work was specifically
authorized by the federal legislative authority and was
awarded to defendant by orders of the Governor General
in Council;

3. All the aforementioned work was carried out on
land belonging to Her Majesty the Queen in right of
Canada;

4. Defendant admits paragraph 1 of the statement of
claim; [on the standing of the Commission as against the
defendant]

5. Defendant admits the quantum of the claim in so
far as it is subordinate to and governed by provincial
legislation;

2 (1960), 22 D.L.R. (2d) 247.
3 [1905] A.C. 52.

En m'appuyant sur les arrats analys6s ci-aprds,
je suis d'avis que la meilleure fagon d'aborder la
question est d'appliquer un critbre fonctionnel en
vertu duquel aucune distinction ne peut 6tre faite,
du point de vue constitutionnel, entre la construc-
tion et l'exploitation d'entreprises ou ouvrages
f6d6raux ou de toute installation que seul le Parle-
ment du Canada peut autoriser. L'intim6e et les
intervenants qui l'ont appuy6e ont pr6tendu cepen-
dant que, m~me si l'on adopte ce critbre fonction-
nel, la l6gislation provinciale peut s'appliquer A
certains aspects de la construction par opposition A
l'exploitation d'ouvrages f6d6raux. A mon avis, ce
point de vue est aussi irr6aliste que celui du juge
Turgeon. On pourrait tout aussi bien pr6tendre
que les travaux de construction ne peuvent com-
mencer sans l'obtention d'un permis de construc-
tion provincial ou municipal, une proposition qu'il
suffit de formuler pour voir qu'elle est insoutena-
ble: voir Ottawa v. Shore and Horwitz Construc-
tion Co. 2 et cf. City of Toronto v. Bell Telephone
Co. 3

La Commission du salaire minimum r6clame, au
nom des employ6s de l'appelante, les soldes de
salaires et de montants de mime nature qui leur
sont dus en vertu des lois et d6crets en vigueur au
Qubbec. Les parties admettent les points suivants
aux fins de l'esp6ce:

1. La d6fenderesse est une entreprise de construction
et comme telle, a obtenu de Sa Majest6 la Reine aux
droits du Canada, des contrats pour la construction de
pistes d'atterrissage au nouvel a6roport international
situ6 A Ste-Scholastique, district de Terrebonne, Pro-
vince de Qubbec;

2. Tous les susdits travaux ont 6t6 sp6cifiquement
autoris6s par l'autorit6 16gislative f6d6rale et ont 6t6
octroy6s A la d6fenderesse suite A des arrAt6s du gouver-
neur-g6n6ral en conseil;

3. Tous les susdits travaux sont ex6cut6s sur des
terrains qui sont la propri6t6 de Sa Majest6 la Reine aux
droits du Canada;

4. La d6fenderesse admet le paragraphe 1 de la
demande; [sur la qualit6 pour agir de la Commission A
I'encontre de la d6fenderesse]

5. La d6fenderesse admet la quantum de la r6clama-
tion en autant qu'elle est subordonn6e et r6gie par les
lois provinciales;

2 (1960), 22 D.L.R. (2d) 247.
[1905] A.C. 52.

759[1979] 1 R.C.S.
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When leave was sought to come here, appropri-
ate steps were taken to propound a constitutional
question which was formulated as follows:

Are the Minimum Wage Act, R.S.Q. 1964, c. 144, the
Construction Industry Labour Relations Act, Statutes
of Quebec 1968, c. 45, an Act Respecting the Construc-
tion Industry, Statutes of Quebec 1970, c. 34, and an
Act to amend the Construction Industry Labour Rela--
tions Act and the Supplemental Pension Plans Act,
Statutes of Quebec 1971, c. 46, as well as Decrees 4599
and 4795 of 1970 and amendments, enacted by the
National Assembly of Quebec and the Lieutenant-Gov-
ernor in Council, which statutes and decrees govern, in
Quebec, the labour relations in the construction indus-
try, rendered inoperative with regard to the construction
workers employed by contractors doing construction
work under contracts with the Queen in Right of
Canada on lands owned by the Crown in Right of
Canada and if not, are they inoperative with regard to
the job site at Mirabel?

The Attorney General of Quebec had intervened in
the Court of Appeal and he was joined in interven-
tion here by the Attorney General of Alberta and
the Attorney General of Saskatchewan. The
admissions of fact aforementioned and the course
of argument before this Court made it clear that
the issue here was much narrower than that set out
in the constitutional question propounded at the
request of the appellant. It may perhaps be useful
to point out here that neither the Chief Justice,
before whom ex parte applications to state consti-
tutional questions usually come, nor the other
members of the Court who may be asked to set
such questions, seek to thwart an applicant in
posing such questions unless it is very clear that
there is no constitutional issue that arises in the
litigation. The members of the Court do assist in
formulating the questions sought to be put but
simply as a matter of insisting on clarity. The
responsibility rests initially on the applicant who
is, of course, aware that once a constitutional
question is propounded for the consideration of the
Court notice thereof must be given to the Attorney
General of Canada and to the Attorneys General
of the Provinces.

Lorsque l'appelante a demand6 l'autorisation de
se pourvoir devant cette Cour, les mesures n6ces-
saires ont 6t6 prises pour soumettre une question
constitutionnelle, savoir:

La Loi du salaire minimum, S.R.Q. 1964, chap. 144,
la Loi des relations du travail dans l'industrie de la
construction, Statuts du Qu6bec 1968, chap. 45, la Loi
concernant l'industrie de la construction, Lois du
Qu6bec 1970, chap. 34, et la Loi modifiant la Loi sur
les relations du travail dans l'industrie de la construc-
tion et la Loi des rigimes supplimentaires de rentes,
Lois du Qubbec 1971, chap. 46, ainsi que les d6crets
4599 et 4795 de 1970 et leurs modifications, adopt6s par
l'Assembl6e nationale du Qu6bec et le lieutenant-gou-
verneur en conseil, lesquels lois et d6crets r6gissent, au
Qu6bec, les relations de travail dans l'industrie de la
construction, sont-ils rendus inop6rants A I'6gard des
ouvriers de la construction employ6s par des entrepre-
neurs qui ex6cutent des travaux de construction en vertu
de contrats consentis par la Reine du chef du Canada,
sur des terrains appartenant A la Couronne du chef du
Canada et sinon, sont-ils inop6rants A l'6gard du chan-
tier de Mirabel?

Le procureur g6n6ral du Qu6bec est intervenu en
Cour d'appel et les procureurs g6n6raux de l'Al-
berta et de la Saskatchewan se sont joints A lui en
Cour supr8me. Les admissions de fait susmention-
n6es et les plaidoiries devant cette Cour ont claire-
ment rv616 que le point en litige en l'espice est
plus 6troit que la question constitutionnelle sou-
mise A la Cour A la demande de l'appelante. Il est
peut-6tre bon de souligner ici que ni le Juge en
chef, A qui les requbtes ex parte relatives A la
formulation des questions constitutionnelles sont
g6n6ralement soumises, ni les autres membres de
la Cour, qui peuvent 6tre appel6s A ce faire, ne
cherchent A emp~cher un appelant de poser ces
questions A moins qu'il ne soit 6vident que le litige
ne soul~ve aucun d6bat constitutionnel. Les mem-
bres de la Cour participent A la formulation des
questions, mais simplement pour en assurer la
clart6. Le requbrant en assume A prime abord la
responsabilit6, sachant que si une question consti-
tutionnelle est soumise A la Cour, un avis doit 6tre
envoy6 au procureur gbn~ral du Canada et aux
procureurs g6n6raux des provinces.

[1979] 1 S.C.R.
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The appellant in this Court pitched his argu-
ment in the main on the exclusive federal power in
relation to aeronautics, drawing at the same time
on parallel situations arising in respect of construc-
tion concerning other activities or enterprises
within exclusive federal legislative authority. One
such activity involving construction was considered
by this Court in Campbell-Bennett Ltd. v. Com-
stock Midwestern Ltd.,4 where what was in issue
was the right to assert a mechanic's lien under
provincial legislation against an oil pipe line
extending from a point in Alberta to a point in
British Columbia, and hence a work or undertak-
ing falling within the excepting words in s.
92(10)(a) of the British North America Act so as
to be subject to federal legislative authority. That
case is, no doubt, distinguishable from the present
one, if only because the enforcement of a mechan-
ic's lien, involving the possibility of sale, would
involve dismemberment of an enterprise under fed-
eral regulatory control. I point to it, however,
because the fact that it may have been under
construction did not make it any less within feder-
al jurisdiction than it would have been if it had
been in operation and was undergoing repairs.

The contention that there can be a differentia-
tion for constitutional purposes between construc-
tion and maintenance or operation of a federal
work or undertaking is inconsistent with a line of
cases beginning with C.P.R. v. Notre-Dame de
Bonsecourss, dealing with railways which come
under federal regulatory authority. In that case,
the Privy Council supported the exclusive author-
ity of the Parliament of Canada to prescribe regu-
lations for the construction, repair and alteration
of the railway and for its management. It also said
that a Province would be exceeding its powers "if
it attempted [to interfere] with the structure or
management of a work withdrawn entirely from
provincial jurisdiction, such as a work authorized
by the Dominion by legislation in execution of its
powers under s. 92(10)(a)" (at p. 226). What is
true as to railways must be equally true as to
airports. I do not see how it can be suggested that

4 [1954] S.C.R. 207.
s [1899] A.C. 367.

L'appelante a choisi d'axer l'essentiel de sa plai-
doirie sur la comp6tence exclusive du Parlement en
matibre d'a6ronautique et d'6tablir un parallble
avec d'autres cas de constructions li6es A des op6-
rations ou entreprises assujetties exclusivement au
pouvoir 16gislatif f6d6ral. Cette Cour a examin6 un
tel cas de construction dans l'arrat Campbell-Ben-
nett Ltd. c. Comstock Midwestern Ltd. 4 qui porte
sur le droit de faire valoir un privilage de fournis-
seur de mat6riaux A 1'encontre d'un ol6oduc s'6ten-
dant de l'Alberta A la Colombie-Britannique, et
donc un ouvrage ou entreprise tombant sous le
coup de l'exception pr6vue A l'al. 92(10)a) de
l'Acte de l'Amirique du Nord britannique et assu-
jetti au pouvoir l6gislatif f6d6ral. Cette affaire
peut sans aucun doute 8tre distingu6e de la pr6-
sente, ne serait-ce que parce que l'exercice du
privilege de fournisseur de mat~riaux, avec la pos-
sibilit6 d'une vente, impliquerait le d6membrement
d'une entreprise qui rel6ve du pouvoir de r6gle-
mentation f6d6ral. Je cite cette affaire cependant
parce que le fait que la construction 6tait en cours
n'a pas eu plus d'incidence sur la comp6tence
f6d6rale que si l'entreprise, alors en exploitation,
faisait effectuer des r6parations.

La pr6tention selon laquelle il existe, en droit
constitutionnel, une distinction entre la construc-
tion et l'entretien ou l'exploitation d'entreprises ou
ouvrages f6d6raux, est incompatible avec une s6rie
d'arr~ts dont le premier, C.P.R. c. Notre-Dame de
Bonsecourss, a trait aux chemins de fer qui reld-
vent du pouvoir de r6glementation f6d6ral. Dans
cet arret, le Conseil priv6 a reconnu le pouvoir
exclusif du Parlement d'adopter des r6glements au
sujet de la construction, de la r6paration et de
l'am6lioration d'un chemin de fer et de son admi-
nistration. II a 6galement dit qu'une province
outrepasserait ses pouvoirs [TRADUCTION] asi elle
tentait d'intervenir dans des matibres exclusive-
ment assign6es au contr6le du Dominion, en
essayant par exemple de s'immiscer dans l'admi-
nistration d'un ouvrage entibrement soustrait A la
comp6tence provinciale, comme celui qu'a autoris6
le Dominion par une loi dans l'exercice des pou-

4 [1954] R.C.S. 207.
5 [1899] A.C. 367.

[1979] 1 R.C.S. 761
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construction referable to a railway is within exclu-
sive federal competence but construction in respect
of a federal enterprise, like an airport or a urani-
um mine that does not move across provincial
boundaries is not. If a company engaged in the
construction of an interprovincial railway was
working across provincial boundaries, could it be
suggested that its employees would be subject to
provincial wage legislation according to which side
of a provincial boundary it was working on at a
particular period?

It is not only provincial wage legislation but
other controls referable to construction that
appear to me to be inapplicable to enterprises
within exclusive federal regulatory control. In City
of Toronto v. Bell Telephone Co., supra, the Privy
Council was faced with a contention that a com-
pany, authorized by federal legislation to carry on
a telephone business, and in that connection to
construct and maintain its lines along or under any
public highways or streets, was required to obtain
municipal permission to construct its lines in the
municipality of Toronto. The submission was
rejected and the Privy Council supported the view
that legislative jurisdiction was to be judged by the
terms of the empowering enactment. Moreover,
and on this its view is particularly relevant here,
the Privy Council also rejected the contention that
federal jurisdiction did not arise until there was an
actual connection of the telephone lines between
different provinces. This opinion denies, in my
view, the basis of Turgeon J.A.'s judgment that
there is a valid distinction to be made on constitu-
tional grounds between the construction of an
enterprise that is within federal regulatory author-
ity and the operation of such an enterprise. The
distinction becomes more obviously empty if it is
sought to be applied to differentiate, for constitu-
tional purposes, new construction and construction
by way of repair of an operating enterprise.

voirs qu'il tient de l'al. 92(10)a) ou de porter
atteinte A sa structures (A la p. 226). Ce qui est
vrai des chemins de fer I'est 6galement des a6ro-
ports. Je ne vois pas comment on peut soutenir que
la construction d'un chemin de fer est assujettie
exclusivement A la comp6tence f6d6rale, mais que
la construction d'un ouvrage f6d6ral qui ne s'6tend
pas au-delA des limites d'une province, comme un
abroport ou une mine d'uranium, ne I'est pas. Si
une compagnie entreprend la construction d'un
chemin de fer interprovincial, qui franchit donc les
limites d'une province, peut-on dire que ses
employ6s ont droit aux salaires pr6vus par une
l6gislation provinciale diff6rente selon qu'ils tra-
vaillent dans l'une ou dans l'autre province A un
moment donn6?

A mon avis, ce n'est pas seulement la 16gislation
provinciale sur les salaires qui ne peut 8tre appli-
qube aux entreprises relevant exclusivement du
pouvoir de r6glementation f6d6ral, mais aussi d'au-
tres mesures de contrble relatives A la construction.
Dans City of Toronto v. Bell Telephone Co., pr6-
cit6, le Conseil priv6 devait se prononcer sur l'affir-
mation qu'une compagnie, habilit6e par la loi f6d6-
rale A exploiter une entreprise de t6l6phone et, A ce
titre, a construire et entretenir des lignes le long
des voies publiques ou sous celles-ci, devait obtenir
un permis de la municipalit6 de Toronto pour
construire des lignes dans cette ville. Cette pr6ten-
tion a t&6 rejet6e et le Conseil priv6 a d6clar6 que
la comp6tence l6gislative devait 8tre appr6ci6e A la
lumidre des termes de la loi habilitante. En outre,
et ce point de vue est particulibrement pertinent en
l'espce, le Conseil priv6 a rejet6 la pr6tention que
la comp6tence f6d&rale ne prenait naissance que
lorsque les lignes t6l6phoniques des diverses pro-
vinces 6taient r6ellement reli6es. Ce point de vue
va, A mon avis, A l'encontre du fondement du
jugement du juge Turgeon selon lequel, en droit
constitutionnel, il faut faire une distinction entre la
construction d'une entreprise relevant du pouvoir
de r6glementation f6d6ral et I'exploitation d'une
telle entreprise. Cette distinction a encore moins
de sens si elle vise A diff6rencier, en droit constitu-
tionnel, toute nouvelle construction des construc-
tions qui sont en fait des r6parations dans le cadre
de l'exploitation de l'entreprise.

[1979] 1 S.C.R.
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I wish to refer in this connection to the judg-
ment of this Court in Quebec Minimum Wage
Commission v. Bell Telephone Company of
Canada6. There the appellant Commission pur-
ported to impose certain levies upon the respond-
ent, pursuant to the provincial Minimum Wage
Act and by-laws enacted thereunder, measured by
a fractional percentage of the wage paid to its
employees. As is the case here, there was no
express exclusion of federal enterprises nor,
indeed, any express inclusion, and so the question
was whether the provincial provisions could consti-
tutionally be applied to the respondent. This
Court, affirming the Quebec Court of Appeal said
"no", relying mainly on the judgments of the
Court In re the application of the Minimum Wage
Act of Saskatchewan to an employee of a Revenue
Post Office7 and on the Stevedoring8 case. Again,
I see nothing in this Bell Telephone case that turns
on a distinction between construction and opera-
tion. Martland J., who spoke for the Court, was
concerned of course with an operating enterprise
but this factual situation would not appear to have
been a determining consideration in excluding the
application of the provincial directives. I refer to
two passages in his reasons, at pp. 772 and 774
respectively:

... I feel that the regulation and control of the scale of
wages to be paid by an interprovincial undertaking, such
as that of the respondent, is a matter for exclusive
federal control.

... a statute which deals with a matter which, apart
from regulatory legislation, would have been the subject
matter of contract between employer and employee, e.g.,
rates of pay or hours of work, affects a vital part of the
management and operation of the undertaking to which
it relates. This being so, if such regulation relates to an
undertaking which is within s. 92(10)(a), (b) or (c), in
my opinion it can only be enacted by the federal
parliament.

It is worthwhile to dwell briefly on the Sas-
katchewan Minimum Wage case, supra. It
involved an attempt by the Province of Saskatche-

6 [1966] S.C.R. 767.
[1948] S.C.R. 248.

8 [1955] S.C.R. 529.

A ce sujet, je cite l'arrit Commission du salaire
minimum c. Bell Canada,6 oil la Commission
appelante tentait d'imposer A l'intim6e, conform6-
ment A la Loi du salaire minimum et aux r~gle-
ments adopt6s sous son r6gime, certaines cotisa-
tions repr6sentant un pourcentage des salaires
paybs A ses employds. Comme c'est le cas en
l'esp6ce, les entreprises f6d6rales n'6taient ni
express6ment exclues par le r~glement, ni, d'ail-
leurs, n'y 6taient express6ment mentionn6es. 11
s'agissait donc de savoir si, constitutionnellement,
les dispositions provinciales pouvaient s'appliquer A
l'intimbe. Cette Cour, confirmant le jugement de
la Cour d'appel du Qu6bec, a r6pondu par la
n6gative, se fondant principalement sur les arrits
In re l'application de la loi du salaire minimum
de la Saskatchewan a un employd d'un bureau de
poste 6 commission' et Stevedoring'. Encore une
fois, je ne vois rien dans l'arret Bell Canada qui
6tablisse une distinction entre la construction et
l'exploitation d'une entreprise. Le juge Martland,
parlant au nom de la Cour, a certes trait6 d'une
entreprise en exploitation, mais cette situation de
fait ne semble pas avoir eu une incidence d6ter-
minante sur la d6cision de ne pas appliquer les
directives provinciales A l'intimbe. Je cite deux
extraits tir6s de ces motifs (aux pp. 772 et 774
respectivement):

[TRADUCTION] ... J'estime de mime que la r6glemen-
tation et le contr8le de l'6chelle des salaires que doit
payer une entreprise interprovinciale comme celle de
l'intim6e est une matibre qui tombe exclusivement sous
le contr8le f6d6ral.
... une loi qui traite d'une matibre qui, A d6faut d'une
16gislation r6glementaire, aurait fait I'objet d'un contrat
entre employeur et employ6, comme le taux des salaires
ou la durbe du travail, par exemple, touche A une partie
essentielle de l'administration et de l'exploitation de
l'entreprise A laquelle elle se rattache. Ceci 6tant, si
cette r6glementation se rattache A une entreprise qui
entre dans le champ d'application des alin6as a), b) ou
c) du par. 92(10), seul le Parlement f6d6ral peut, A mon
avis, I'adopter.

Il importe d'examiner brievement I'arrAt Salaire
minimum de la Saskatchewan, pr6cit6. Dand cette
affaire, la province de la Saskatchewan cherchait A

6 [1966] R.C.S. 767.
[1948] R.C.S. 248.

8 [1955] R.C.S. 529.
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wan to apply its wage legislation to a person
employed temporarily by the postmistress of a
revenue post office to work exclusively in post
office operations. There was a contract situation
there as here, but admittedly, the postmistress was
an employee of the Crown and the appellant
herein was not. The essential point, in my view,
was the exclusive involvement in the work of the
post office, a federal Crown enterprise. This Court
emphasized that the employment was in the busi-
ness of the post office. More closely related to the
present case is the situation in the Stevedoring
case where a stevedoring company, not itself oper-
ating the enterprise which was subject to exclusive
federal regulatory control, was held bound in its
relations with its employees, working exclusively
on loading and unloading ships engaged in interna-
tional service, by federal labour relations legisla-
tion.

So far I have been dealing with the issue before
this Court in terms only of the exclusive federal
authority in relation to aeronautics, embracing
authority over the construction as well as the
maintenance of airports. There is, however, a
wider and more telling basis for supporting the
judgment at trial and the dissenting reasons of
Montgomery J.A. I refer to the fact that we are
dealing here with a contract with the federal
Crown for the execution of works on federal
Crown land.

Federal public property is within the exclusive
domain of Parliament under s. 91(l A), and wheth-
er or not the words "public property" therein carry
a wider significance than what is comprehended by
federal Crown property, the fact that what we
have here is federal Crown property is itself
enough to exclude provincial legislation from any
regulatory control over it and what is done on it. I
refer to the judgment of this Court given by Duff
C.J.C. in Spooner Oils Ltd. v. Turner Valley Gas
Conservation Board9, at pp. 643-44 where he said
this:

9 [19331 S.C.R. 629.

appliquer sa 16gislation sur les salaires A une per-
sonne engag6e temporairement par le maitre de
poste d'un bureau de poste A commission pour
travailler exclusivement A l'exploitation de ce
bureau. Comme en l'esp6ce, il y avait un contrat,
meme si le maitre de poste 6tait une employ6e du
gouvernement alors que l'appelante en l'espice ne
l'est pas. A mon avis, I'essentiel est que l'employ6
devait travailler exclusivement au bureau de poste,
une entreprise du gouvernement f6d6ral. Cette
Cour a soulign6 que cet emploi faisait partie de
l'administration du bureau de poste. L'arrt Steve-
doring s'apparente davantage A la pr6sente affaire:
la Cour y a jug6 qu'une compagnie d'arrimage, qui
n'exploite pas elle-mime l'entreprise assujettie
exclusivement au pouvoir de r6glementation f6d6-
ral, est soumise, dans ses relations avec ses
employ6s qui travaillent exclusivement A charger
et d6charger des navires desservant le march6
international, A la l6gislation f6d6rale en matidre
de relations de travail.

Jusqu'ici, j'ai abord6 la question soumise A cette
Cour seulement sous l'angle de la comp6tence
f6d6rale exclusive en matibre d'a6ronautique, ce
qui comprend la construction et I'entretien des
aroports. Il existe cependant un fondement plus
large et plus d6terminant au jugement de premidre
instance et aux motifs de dissidence du juge Mont-
gomery. Je fais allusion au fait que nous traitons
en l'espace d'un contrat conclu avec le gouverne-
ment f6d6ral pour l'ex6cution de travaux sur des
terrains appartenant au gouvernement f6d6ral.

La propri6t6 publique f6d6rale relbve exclusive-
ment du Parlement en vertu du par. 91(lA) et, que
les mots apropri6t6 publiqueD aient ou non un sens
plus 6tendu que propri6t6 du gouvernement f6d6-
ral, le fait qu'il soit question en I'espice d'une
propri6t6 du gouvernement f6d6ral suffit pour
enlever A la province tout contr6le r6glementaire
sur cette propri6t6 et sur ce qu'on y fait. Je me
r6f6re A l'arrat de cette Cour, Spooner Oils Ltd. c.
Turner Valley Gas Conservation Board9 , rendu
par le juge en chef Duff qui a dit (aux pp. 643 et
644):

[ [1933] R.C.S. 629.

[1979] I S.C.R.
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... The Dominion Lands Act and the Regulations enact-
ed pursuant to it, give statutory effect to plans for
dealing with Dominion public lands, including lands
containing petroleum and natural gas, which, it must be
assumed, were conceived by Parliament, and the
authorities nominated by Parliament, as calculated to
serve the general interest in the development and exploi-
tation of such lands and the minerals in them. It is not
competent to a provincial legislature pro tanto to nullify
the regulations, to which Parliament has given the force
of law in execution of such plans, by limiting and
restricting the exercise of the rights in the public lands,
created by such regulations in carrying the purpose of
Parliament into effect. Indeed, an administrative order,
which the legislature has professed to endow with the
force of statute, directed against a tract of public land,
the property of the Dominion, held by a lessee under the
Regulations of 1910 and 1911, and which professed to
regulate the exercise, by the lessee, of his right to take
gas and petroleum from the demised lands, would truly
be an attempt to legislate in relation to a subject
reserved for the exclusive legislative jurisdiction of the
Dominion by s. 91(1), "The Public*** Property" of the
Dominion.

There was in force in relation to the Mirabel
airport property a contract between the Crown and
the appellant. That contract was governed, inter
alia, by the Fair Wages and Hours of Labour Act,
R.S.C. 1970, c. L-3. Section 3(1)(a) of the Act
reads as follows:

3. (1) ...

(a) all persons in the employ of the contractor, sub-
contractor, or any other person doing or contracting
to do the whole or any part of the work contemplated
by the contract shall during the continuance of the
work be paid fair wages;

"Fair wages" is defined in s. 2 of the Act in these
terms:

2. In this Act

"fair wages" means such wages as are generally accept-
ed as current for competent workmen in the district in
which the work is being performed for the character
or class of work in which such workmen are respec-
tively engaged; but shall in all cases be such wages as
are fair and reasonable and shall in no case be less
than the minimum hourly rate of pay prescribed by or
pursuant to Part III of the Canada Labour Code;

[TRADUCTION] ... La Loi des terres fidirales et les
r~glements adopt6s sous son r6gime donnent force de loi
aux plans portant sur les terres publiques f6d6rales, y
compris les terres qui renferment du p6trole et du gaz
naturel et qui, nous devons le pr6sumer, ont 6t6 congus
par le Parlement et les autorit6s nomm6es par le Parle-
ment pour servir l'int6r~t g6n6ral en d6veloppant et
exploitant ces terres et les minaraux qu'elles contien-
nent. Une l6gislature provinciale n'a pas le pouvoir
d'invalider en partie les r~glements auxquels le Parle-
ment a donn6 force de loi pour ex6cuter ses plans, en
limitant et restreignant l'exercice, sur les terres publi-
ques, de certains droits cr66s par ces raglements pour
r6aliser le dessein du Parlement. En fait, une mesure
administrative A laquelle la 16gislature a donn6 force de
loi, dirig6e contre une terre publique, propri6t6 du f6d6-
ral, occup6e par un locataire en vertu des rdglements de
1910 et 1911, et qui vise A r6glementer le droit du
locataire de prendre le gaz et le p6trole contenus dans
les terres lou6es, constituerait une v6ritable tentative de
l6gif6rer sur une matibre relevant exclusivement de la
comp6tence l6gislative f6d6rale en vertu du par. 91(1),
la (propri6t6 publiquev f6d6rale.

Un contrat a 6t6 sign6 entre le gouvernement et
l'appelante au sujet de l'abroport de Mirabel. Ce
contrat est notamment r6gi par la Loi sur les
justes salaires et les heures de travail, S.R.C.
1970, chap. L-3, dont voici l'al. 3(1)a) qui pr6voit
que:

3. (1) ...

a) toutes les personnes A l'emploi d'un entrepreneur,
d'un sous-traitant ou de tout autre individu qui ex6-
cute ou entreprend d'ex6cuter totalement ou partielle-
ment l'ouvrage pr6vu par le contrat doivent, durant la
continuation de l'ouvrage, toucher de justes salaires;

L'article 2 de la Loi d6finit ainsi 1'expression
ejustes salairess:

2. Dans la pr6sente loi

<justes salairesp signifie les salaires g6n6ralement r6put6s
courants pour les ouvriers qualifi6s dans le district oa
le travail est ex6cut6, compte tenu de la nature ou de
la cat6gorie de travail A laquelle ces ouvriers sont
respectivement employ6s; cependant, ces salaires doi-
vent dans tous les cas 8tre justes et raisonnables et ne
doivent en aucune circonstance 8tre inf6rieurs au
salaire minimum horaire prescrit par la Partie III du
Code canadien du travail ou sous le r6gime de cette
Partie;
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Part III of the Canada Labour Code, to which the
definition points, deals with standard hours, wages,
vacations and holidays. The relevant provisions
thereof as they appear in the Code, being R.S.C.
1970, c. L-1, s. 35 as enacted by R.S.C. 1970 (2nd
Supp.), c. 17, s. 8, are as follows:

35. (1) Except as otherwise provided by or under this
Division, an employer shall pay to each employee of the
age of seventeen years and over a wage at the rate of not
less than one dollar and seventy-five cents an hour or not
less than the equivalent of that rate for the time worked
by him where the wages of the employee are paid on any
basis of time other than hourly.

(1.1) The Governor in Council may from time to
time, by order, increase the minimum hourly wage
established by subsection (1), but no order made under
this subsection is of any force or effect until a date
specified in the order that is at least three months after
the date of publication thereof in the Canada Gazette.

Since the Parliament of Canada has specified a
minimum wage (and, indeed other monetary
advantages in Part III of the Canada Labour Code
which it is unnecessary to list) and the provision so
made is by statute (s. 3(1)(a) of the Fair Wages
and Hours of Labour Act) made a condition of the
contract with the appellant, I think it is not within
the competence of the Province to extend its mini-
mum wage legislation to such a federal Crown
contract. This would be tantamount to adding a
term to it and I think it is clear that a Province
cannot alter or modify the terms and conditions of
a federal Crown contract entered into with a third
party.

There is another point worth notice. The
respondent Commission does not allege in its
demand that the particular employees of the
appellant were working on other projects during
the period in which it was engaged in carrying out
the contract with the federal Crown. I should have
thought that this would have been mentioned if it
was the fact. However, even if they were working
elsewhere from time to time, it would not alter my
conclusion. The matter would then be simply one
of making the appropriate calculations and keep-

La Partie III du Code canadien du travail, A
laquelle renvoie la d6finition, traite de la dur6e
normale de travail, des salaires, des vacances et
des jours f6ribs. La disposition pertinente du Code,
soit l'art. 35 du chap. L-1 des S.R.C. 1970, 6dict6
par l'art. 8 du chap. 17 des S.R.C. 1970 (2c
Supp.), se lit ainsi:

35. (1) Sauf les dispositions contraires pr6vues par la
pr6sente Division ou sous son r6gime, un employeur doit
payer A chaque employ6 Ag6 de dix-sept ans ou plus un
salaire d'au moins un dollar soixante-quinze cents
l'heure ou d'au moins l'6quivalent de ce taux pour la
dur6e de son travail si l'employ6 est pay6 au temps sans
que ce soit A l'heure.

(1.1) Le gouverneur en conseil peut, A l'occasion,
augmenter par d6cret le salaire horaire minimum fix6
par le paragraphe (1); toutefois, aucun d6cret pris en
vertu du pr6sent paragraphe n'a force ni effet avant une
date y sp6cifi6e qui est post6rieure de trois mois au
moins A sa date de publication dans la Gazette du
Canada.

Puisque le Parlement du Canada a mentionn6
express6ment un salaire minimum (et, en fait,
d'autres conditions mon6taires, qu'il n'est pas
n6cessaire d'6num6rer, A la Partie III du Code
canadien du travail) et que cette disposition fait de
par la loi (al. 3(1)a) de la Loi sur les justes
salaires et les heures de travail) partie du contrat
conclu avec l'appelante, j'estime que la province
n'a pas le pouvoir d'appliquer sa 16gislation sur le
salaire minimum A un contrat conclu par le gou-
vernement f6d6ral. Cela 6quivaudrait A y ajouter
une condition et je pense qu'il est clairement 6tabli
qu'une province ne peut changer ni modifier les
stipulations d'un contrat intervenu entre le gouver-
nement f6d6ral et un tiers.

Un autre point m6rite d'8tre soulign6. La Com-
mission intim6e n'a pas all6gu6 dans sa demande
que les employ6s de l'appelante avaient travaill6 A
d'autres projets pendant la p6riode oa ils devaient
ex6cuter le contrat conclu avec le gouvernement
f6d6ral. Je pense qu'elle l'aurait mentionn6 si cela
avait 6t6 le cas. Cependant, mime s'ils avaient
travaill6 ailleurs A l'occasion, ma d6cision serait la
mime. Il s'agirait alors simplement de faire les
calculs n6cessaires et de conserver les relev6s per-
mettant d'exclure de l'application des d6crets pro-
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ing proper accounts to exclude work done under
the federal Crown contract from subjection to the
provincial decrees.

Mention was made during the course of the
argument of the difficulty that could be presented
where a contractor having a collective agreement
with its employees governed by provincial law
undertook a federal Crown project. Would a sepa-
rate certification of the employees' union be
required and what would happen to the existing
collective agreement? These issues do not arise
here and I would not find them insoluble if they
did. I point out only that the issues would be the
same if the contractor was involved in operation or
maintenance rather than construction, having
regard to the admission that where operation and
maintenance of a federal Crown project under a
contract with the Crown are concerned, the rela-
tions of the contractor and its employees are com-
pletely outside of provincial wage regulation.

In the result, I would allow the appeal, set aside
the judgment of the Quebec Court of Appeal and
restore the judgment at trial. The appellant should
have its costs throughout.

The judgment of Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey and Pratte JJ. was delivered
by

BEETZ J.-My conclusions differ from those of
the Chief Justice whose reasons I have had the
advantage of reading. He has quoted the admis-
sions relating to the factual context of this case as
well as the constitutional question and stated the
views of the courts below. I am accordingly
relieved from the task of doing the same.

The claim of the Minimum Wage Commission
is a civil claim to recover wages, paid vacations
and holidays, health insurance premiums and
other social security levies from Construction
Montcalm Inc. (Montcalm), a building contractor,
on behalf of the latter's employees, together with
ancillary levies and penalties for a total amount of
$13,481.24 the quantum of which is not in dispute.

vinciaux le travail accompli en vertu du contrat
conclu avec le gouvernement fid6ral.

Au cours des plaidoiries, on a fait allusion aux
difficult6s qui pourraient se pr6senter si un entre-
preneur li6 par une convention collective, sign6e
avec ses employ6s et assujettie aux lois provincia-
les, s'engageait i ex6cuter un projet du gouverne-
ment f6d6ral. Le syndicat des employ6s devrait-il
demander une accr6ditation distincte et qu'advien-
drait-il de la convention collective. existante? Ces
questions ne se posent pas en 1'espice et je suis
d'avis qu'elles ne seraient pas insolubles si elles se
posaient. Je fais simplement remarquer que le
probl6me serait le mime si l'entrepreneur s'occu-
pait de l'exploitation ou de l'entretien d'une entre-
prise plut6t que de sa construction car il est admis
que, lorsqu'un contrat est conclu avec le gouverne-
ment pour l'exploitation et I'entretien d'une entre-
prise du gouvernement f6d6ral, les relations entre-
preneur-employ6s 6chappent compl6tement A la
r6glementation provinciale sur les salaires.

En cons6quence, je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arrAt de la Cour d'appel du
Qu6bec et de r6tablir le jugement de premibre
instance. L'appelante a droit A ses d6pens dans
toutes les cours.

Le jugement des juges Martland, Ritchie,
Pigeon, Dickson, Beetz, Estey et Pratte a 6t6 rendu
par

LE JUGE BEETz-J'ai eu l'avantage de lire les
motifs du Juge en chef mais je n'arrive pas aux
m8mes conclusions que lui. Il cite les points admis
par les parties et la question constitutionnelle, et
expose les points de vue des cours d'instance inf6-
rieure. Je n'ai donc pas A m'en charger.

La Commission du salaire minimum r6clame le
paiement de salaires, de cong6s pay6s, de cotisa-
tions d'assurance-maladie et d'autres cotisations de
s6curit6 sociale A Construction Montcalm Inc.
(Montcalm), une entreprise de construction, au
nom des employ6s de cette dernibre, ainsi que des
contributions et p6nalit6s incidentes totalisant
$13,481.24, montant qui n'est pas contest6. Cette
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This amount is claimed pursuant to various provi-
sions of the Minimum Wage Act, R.S.Q. 1964, c.
144 and amendments, the Construction Industry
Labour Relations Act, S.Q. 1968, c. 45, An Act
respecting the construction industry, S.Q. 1970, c.
34 and orders in council and ordinances passed
under the authority of these Acts. Some of the
provisions were enacted in 1970 for the temporary
settlement of problems caused by labour strife
then prevailing in the Quebec construction indus-
try; but in the main these measures are laws of
general application regulating labour relations and
the conditions of employment, including wages, in
the Quebec construction industry. It was not dis-
puted, as indeed it could not be, that laws of this
kind relate to matters coming within the class of
subjects of property and civil rights in the Province
and are intra vires of the provincial legislature.
The issue is whether such laws are constitutionally
applicable to the employment of workers employed
by a building contractor who, under contract with
the Crown in right of Canada, is doing construc-
tion work on the runways of a new international
airport (Mirabel) on federal Crown land.

The issue must be resolved in the light of estab-
lished principles the first of which is that Parlia-
ment has no authority over labour relations as
such nor over the terms of a contract of employ-
ment; exclusive provincial competence is the rule:
Toronto Electric Commissioners v. Snider 'O. By
way of exception however, Parliament may assert
exclusive jurisdiction over these matters if it is
shown that such jurisdiction is an integral part of
its primary competence over some other single
federal subject: In re the validity of the Industrial
Relations and Disputes Investigation Act" (the
Stevedoring case). It follows that primary federal
competence over a given subject can prevent the
application of provincial law relating to labour
relations and the conditions of employment but
only if it is demonstrated that federal authority
over these matters is an integral element of such
federal competence; thus, the regulation of wages

10 [1925] A.C. 396.
11 [19551 S.C.R. 529.

r6clamation est fond6e sur diverses dispositions de
la Loi du salaire minimum, S.R.Q. 1964, chap.
144 et ses modifications, de la Loi des relations du
travail dans I'industrie de la construction, S.Q.
1968, chap. 45, de la Loi concernant I'industrie de
la construction, L.Q. 1970, chap. 34, des arr8t6s
en conseil et des ordonnances adopt6es en vertu de
ces lois. Certaines de ces dispositions ont 6t6 6dic-
t6es en 1970 pour r6gler temporairement des pro-
blames caus6s par les diff6rends du travail qui
s6vissaient alors dans l'industrie de la construction
du Qu6bec; dans l'ensemble toutefois, ces mesures
sont des lois d'application g6n6rale qui r6gissent
les relations de travail et les conditions d'emploi, y
compris les salaires, de l'industrie de la construc-
tion qu6b6coise. On ne conteste pas, et en fait on
ne pourrait le faire, que ce genre de lois porte sur
des matibres qui relbvent de la propri6t6 et des
droits civils dans la province et sont intra vires de
la 16gislature provinciale. La question est de savoir
si, vu la Constitution, ces lois s'appliquent aux
employ6s d'un entrepreneur en construction qui, en
vertu d'un contrat conclu avec la Couronne du
chef du Canada, construit les pistes d'atterrissage
d'un nouvel a6roport international (Mirabel) sur
des terrains appartenant au gouvernement f6d6ral.

Cette question doit 8tre tranch6e selon les prin-
cipes 6tablis, le premier 6tant que les relations de
travail comme telles et les termes d'un contrat de
travail ne rel6vent pas de la comp6tence du Parle-
ment; les provinces ont une comp6tence exclusive
dans ce domaine: Toronto Electric Commissioners
v. Snider 10. Cependant, par d6rogation A ce prin-
cipe, le Parlement peut faire valoir une compe-
tence exclusive dans ces domaines s'il est 6tabli
que cette comp6tence est partie int6grante de sa
comp6tence principale sur un autre sujet: In re la
validiti de la Loi sur les relations industrielles et
sur les enquites visant les diffirends du travail",
(l'arr~t Stevedoring). Il s'ensuit que la comp6tence
principale du f6d6ral sur un sujet donn6 peut
empacher l'application des lois provinciales relati-
ves aux relations de travail et aux conditions de
travail, mais uniquement s'il est d6montr6 que la
comp6tence du fbd~ral sur ces matidres fait int6-

1o [1925] A.C. 396.
It [1955] R.C.S. 529.
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to be paid by an undertaking, service or business,
and the regulation of its labour relations, being
related to an integral part of the operation of the
undertaking, service or business, are removed from
provincial jurisdiction and immune from the effect
of provincial law if the undertaking, service or
business is a federal one; In re the application of
the Minimum Wage Act of Saskatchewan to an
employee of a Revenue Post Office 12, (the Reve-
nue Post Office case); Quebec Minimum Wage
Commission v. , Bell Telephone Company of
Canada13 (the Bell Telephone Minimum Wage
case); Letter Carriers' Union of Canada v.
Canadian Union of Postal WorkersI 4 (the Letter
Carriers' case). The question whether an under-
taking, service or business is a federal one depends
on the nature of its operation: Pigeon J. in Canada
Labour Relations Board v. City of Yellowknife 15,
at p. 736. But, in order to determine the nature of
the operation, one must look at the normal or
habitual activities of the business as those of "a
going concern", (Martland J. in the Bell Tele-
phone Minimum Wage case at p. 772), without
regard for exceptional or casual factors; otherwise,
the Constitution could not be applied with any
degree of continuity and regularity; Agence Mari-
time Inc. v. Canada Labour Relations Board16

(the Agence Maritime case); the Letter Carriers'
case.

The main submission made on behalf of Mont-
calm starts from the premise that aeronautics is a
class of subjects which comes under exclusive fed-
eral authority; Johannesson v. The Rural Munici-
pality of West St. Paul17. It was contended that
aeronautics comprises the matter of airports and
that the construction of airports, including the
conditions of employment of workers engaged in
the construction of airports, whoever employs
them, is an integral part of aeronautics.

12 [1948] S.C.R. 248.
13 [1966] S.C.R. 767.
14 [1975] 1 S.C.R. 178.
15 [1977] 2 S.C.R. 729.
16 [1969] S.C.R. 851.
17 [1952] 1 S.C.R. 292.

gralement partie de cette comp6tence f6d6rale.
Ainsi, la r6glementation des salaires que doit
verser une entreprise, un service ou une affaire et
la r6glementation de ses relations de travail, toutes
choses qui sont 6troitement li6es A l'exploitation
d'une entreprise, d'un service ou d'une affaire, ne
rel6vent plus de la comp6tence provinciale et ne
sont plus assujetties aux lois provinciales s'il s'agit
d'une entreprise, d'un service ou d'une affaire
f6d6rale; In re l'application de la loi du salaire
minimum de la Saskatchewan d un employd d'un
bureau de poste di commission12 (l'arr8t Bureau de
poste d commission); Commission du salaire
minimum c. Bell Canada13 (l'arrat Salaire mini-
mum chez Bell Canada); Union des facteurs du
Canada c. Syndicat des postiers du Canada4
(l'arr8t Facteurs). La question de savoir si une
entreprise, un service ou une affaire reldve de la
comp6tence f6d6rale d6pend de la nature de l'ex-
ploitation: le juge Pigeon, dans l'arrat Conseil
canadien des relations du travail c. La ville de
Yellowknife", A la p. 736. Mais pour d6terminer
la nature de l'exploitation, il faut consid6rer les
activit6s normales ou habituelles de l'affaire en
tant qu'.entreprise active, (le juge Martland dans
l'arret Salaire minimum chez Bell Canada, A la p.
772), sans tenir compte de facteurs exceptionnels
ou occasionnels; autrement, la Constitution ne
pourrait 8tre appliqu6e de fagon continue et r6gu-
litre: Agence Maritime Inc. c. Conseil canadien
des relations ouvridres16 (l'arr~t Agence Mari-
time); l'arrt Facteurs.

Le principal moyen invoqu6 par Montcalm se
fonde sur la pr6misse que l'a6ronautique fait partie
des classes de sujets qui reldvent de la comp6tence
exclusive du f6d6ral; Johannesson c. La municipa-
liti rurale de West St-Paul17 . On a pr6tendu que
l'abronautique englobe les abroports et que la cons-
truction des a6roports, y compris les conditions de
travail des ouvriers charg6s de leur construction,
quel que soit leur employeur, fait partie int6grante
du domaine de l'abronautique.

12 [1948] R.C.S. 248.
13 [1966] R.C.S. 767.
14 [1975] 1 R.C.S. 178.
Is [1977] 2 R.C.S. 729.
16 [1969] R.C.S. 851.
17 [1952] 1 R.C.S. 292.
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The issue was also discussed as if the Mirabel
airport were a federal work or undertaking, and it
could indeed be argued that an international air-
port is a work which forms part of an undertaking
connecting a province with a foreign country or
extending beyond the limits of a province. An
obiter dictum of Lord Watson in Canadian Pacific
Railway v. Notre-Dame de Bonsecours18 (the
Notre-Dame de Bonsecours case) at p. 372 was
quoted to us in support of Montcalm's main
submission:

... the Parliament of Canada has, in the opinion of their
Lordships exclusive right to prescribe regulations for the
construction, repair and alteration of the railway, and
for its management, and to dictate the constitution of
the company;

(Underlining is mine.)

La question a 6galement 6t6 d6battue comme si
l'abroport de Mirabel 6tait un ouvrage ou une
entreprise f6d6rale. On peut en fait avancer qu'un
a6roport international est un ouvrage qui fait
partie d'une entreprise reliant une province A un
pays 6tranger ou s'6tendant au delA des limites
d'une province. A l'appui du moyen principal de
Montcalm, on a cit6 un obiter dictum de lord
Watson dans Canadian Pacific Railway c. Notre-
Dame de Bonsecours" (l'arr8t Notre-Dame de
Bonsecours), A la p. 372):

[TRADUCTION] ... selon leurs Seigneuries, le Parlement
du Canada a le droit exclusif de prescrire des raglements
pour la construction, les r6parations et les modifications
des chemins de fer et pour leur gestion, et pour r6gle-
menter la constitution et les pouvoirs de la compagnie;

(C'est moi qui souligne.)

The construction of an airport, it was argued, is
as much a matter for exclusive federal control as
the construction of a federal railway.

In my view, the main submission is not support-
ed by the principles enunciated above: it does not
meet the test set out in the Stevedoring case
according to which Parliament has no authority
over labour relations except in so far as such
authority is an integral element of its primary
jurisdiction over some other matter; furthermore,
it implicitly but clearly ignores the requirement of
the Agence Maritime and Letter Carriers' cases
that an undertaking, service or business be not
characterized as a federal or provincial one on
account of casual factors.

The construction of an airport is not in every
respect an integral part of aeronautics. Much
depends on what is meant by the word "construc-
tion". To decide whether to build an airport and
where to build it involves aspects of airport con-
struction which undoubtedly constitute matters of
exclusive federal concern: the Johannesson case.
This is why decisions of this type are not subject to
municipal regulation or permission: the Johannes-
son case; City of Toronto v. Bell Telephone Co. 19;

Is [1899] A.C. 367.
19 [1905] A.C. 52.

La construction d'un abroport, pr6tend-on,
relbve autant de la comp6tence exclusive du f6d6-
ral que la construction d'un chemin de fer f6dbral.

A mon avis, le moyen principal n'est pas 6tay6
par les principes 6nonc6s pr6c6demment; il ne
r6pond pas au critbre 6tabli dans l'arrat Stevedo-
ring selon lequel le Parlement n'a aucun pouvoir
en matibre de relations de travail sauf si ce pouvoir
fait int6gralement partie de sa comp6tence princi-
pale sur une autre matibre; en outre, il m6connalt
implicitement mais clairement le principe 6nonce
dans les arrats Agence Maritime et Facteurs selon
lequel une entreprise, un service ou une affaire ne
peut 8tre qualifi6 de f6d6ral ou de provincial en
raison de facteurs occasionnels.

La construction d'un abroport ne fait pas partie
int6grante, A tous les points de vue, du domaine de
l'a6ronautique. Bien des choses d6pendent de ce
que l'on entend par aconstructionp. La d6cision de
construire un a6roport ou de fixer son emplace-
ment sont indiscutablement des aspects de la cons-
truction d'un abroport qui concernent exclusive-
ment le f6d6ral: voir l'arrat Johannesson. C'est
pourquoi ce genre de d6cision n'est pas soumis A la
r6glementation ni A l'autorisation des municipali-

Is [1899] A.C. 367.
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the result in Ottawa v. Shore and Horwitz Con-
struction Co. 20 can also be justified on this ground.
Similarly, the design of a future airport, its dimen-
sions, the materials to be incorporated into the
various buildings, runways and structures, and
other similar specifications are, from a legislative
point of view and apart from contract, matters of
exclusive federal concern. The reason is that deci-
sions made on these subjects will be permanently
reflected in the structure of the finished product
and are such as to have a direct effect upon its
operational qualities and, therefore, upon its suita-
bility for the purposes of aeronautics. But the
mode or manner of carrying out the same decisions
in the act of constructing an airport stand on a
different footing. Thus, the requirement that work-
ers wear a protective helmet on all construction
sites including the construction site of a new air-
port has everything to do with construction and
with provincial safety regulations and nothing to
do with aeronautics: see R. v. Beaver Foundations
Ltd. 21 and R. v. Concrete Column Clamps (1961)
Ltd.2 2 See also Re United Association of Journey-
men, etc. Local 496 and Vipond Automatic Sprin-
kler Co. Ltd.23, where Cavanagh J. of the Alberta
Supreme Court held that "the fact of construction
of a building called an air terminal does not ...
show that the construction is connected with
aeronautics" and that, while an aerodrome is a
federal work, employees constructing such a build-
ing are subject to provincial labour relations legis-
lation. In my opinion what wages shall be paid by
an independent contractor like Montcalm to his
employees engaged in the construction of runways
is a matter so far removed from aerial navigation
or from the operation of an airport that it cannot
be said that the power to regulate this matter
forms an integral part of primary federal compe-
tence over aeronautics or is related to the opera-
tion of a federal work, undertaking, service or
business. (For the purpose of the main submission,
it is unnecessary to express any view as to whether
Parliament could, in a provision of an ancillary
nature, incidentally touch upon the conditions of

2 (1960), 22 D.L.R. (2d) 247.
21 (1968), 69 D.L.R. (2d) 649.
- [1972] 1 O.R. 42.
23 (1976), 67 D.L.R. (3d) 381.

t6s: voir l'arret Johannesson; I'arrat City of
Toronto v. Bell Telephone Co. 19; on peut 6gale-
ment expliquer par ce motif I'arret Ottawa v.
Shore and Horwitz Construction Co. 20 De la
mime fagon, les plans du futur a6roport, ses
dimensions, les mat6riaux qui devront entrer dans
la construction des diff6rents bitiments, pistes et
structures, et autres caract6ristiques de ce genre
sont, du point de vue de la 16gislation et ind6pen-
damment de tout contrat, des matibres qui relbvent
exclusivement du f6d6ral. La raison en est que ces
d6cisions auront un effet permanent sur la struc-
ture du produit fini et un effet direct sur ses
qualit6s fonctionnelles, done sur sa conformit6 aux
fins de l'a6ronautique. Mais la situation est diff6-
rente quand il s'agit des modalit6s d'ex6cution de
ces d6cisions lors de la construction m~me d'un
abroport. Ainsi, l'obligation pour les travailleurs de
porter un casque protecteur sur tous les chantiers
de construction, y compris celui d'un nouvel abro-
port, a trait directement A la construction et A la
r6glementation provinciale en matibre de s6curit6
mais n'a rien a voir avec I'abronautique. Voir R. v.
Beaver Foundations Ltd.2

1 et R. v. Concrete
Column Clamps (1961) Ltd.2 Voir 6galement Re
United Association of Journeymen, etc. Local 496
and Vipond Automatic Sprinkler Co. Ltd. 23, ofi le
juge Cavanagh de la Cour suprEme de l'Alberta a
d6cid6 que [TRADUCTION] ala construction d'un
bitiment appel6 une a6rogare ne signifie pas que le
fait de le construire soit li6 A I'a6ronautique et
que, bien qu'un a6rodrome soit un ouvrage f~dbral,
les employ6s charg6s de pareille construction sont
assujettis A la 16gislation provinciale en matibre de
relations de travail. A mon avis, les salaires verses
par un entrepreneur ind6pendant comme Mont-
calm A ses employ6s charg6s de la construction de
pistes est une question si 6loign6e de la navigation
a~rienne ou de l'exploitation d'un a6roport que le
pouvoir de r6glementer cette matibre ne peut faire
partie int6grante de la comp6tence principale du
f6d6ral sur l'abronautique ou 8tre reli6e A l'exploi-
tation d'un ouvrage, entreprise, service ou affaire
f6d6rale. (Aux fins du moyen principal, il n'est pas

19 [1905] A.C. 52.
2 (1960), 22 D.L.R. (2d) 247.
21 (1968), 69 D.L.R. (2d) 649.
22 [1972] 1 O.R. 42.
23 (1976), 67 D.L.R. (3d) 381.
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employment of workers engaged in the construc-
tion of airports).

The Notre-Dame de Bonsecours case is relied
on by Montcalm. The Judicial Committee held
that provincial legislation prescribing the cleaning
of ditches was intra vires of the provincial legisla-
ture and applicable to a federal railway since it did
not affect the structure of the railway. Lord Wat-
son's dictum, quoted above, is preceded by this
statement: (at p. 372)

The British North America Act, whilst it gives the
legislative control of the appellants' railway qui railway
to the Parliament of the Dominion, does not declare that
the railway shall cease to be part of the provinces in
which it is situated, or that it shall, in other respects, be
exempted from the jurisdiction of the provincial
legislatures.

(Underlining is mine.)

Lord Watson's dictum is then followed by the
following passage (at pp. 372 and 373):
It was obviously in the contemplation of the Act of 1867
that the "railway legislations", strictly so called, appli-
cable to those lines which were placed under its charge
should belong to the Dominion Parliament. It therefore
appears to their Lordships that any attempt by the
Legislature of Quebec to regulate by enactment, wheth-
er described as municipal or not, the structure of a ditch
forming part of the appellant company's authorized
works would be legislation in excess of its powers. If, on
the other hand, the enactment had no reference to the
structure of the ditch, but provided that, in the event of
its becoming choked with silt or rubbish, so as to cause
overflow and injury to other property in the parish, it
should be throughly cleaned out by the appellant com-
pany, then the enactment would, in their Lordships'
opinion, be a piece of municipal legislation competent to
the Legislature of Quebec.

(Underlining is mine.)

The views of the Judicial Committee were fur-
ther explained in Madden v. Nelson and Fort
Sheppard Railway Company 24, where a provincial
statute aimed at obliging federal railway compa-

a [1899] A.C. 626.

n6cessaire de se prononcer sur la question de savoir
si le Parlement, par une disposition accessoire,
pourrait r6glementer de fagon incidente les condi-
tions de travail des ouvriers charg6s de la construc-
tion des a6roports.)

Montcalm se fonde sur I'arrgt Notre-Dame de
Bonsecours. Le comit6 judiciaire a jug6 que la
l6gislation provinciale sur le nettoyage des foss6s
6tait intra vires de la l6gislature provinciale et
applicable A un chemin de fer f6d6ral, puisqu'elle
ne touchait pas A la structure du chemin de fer. Le
dictum de lord Watson, pr6cit6, est pr6c6d6 de
cette d6claration (A la p. 372):

[TRADUCTION] L'Acte de l'Ambrique du Nord bri-
tannique donne au Parlement du Canada l'autorit6 16gis-
lative sur le chemin de fer de l'appelante en tant que
chemin de fer, mais ne d6clare pas que le chemin de fer
cessera de faire partie des provinces dans lesquelles il est
situ6, ni qu'il doit, A d'autres 6gards, 8tre soustrait A la
comp6tence des l6gislatures provinciales.

(C'est moi qui souligne.)

Le dictum de lord Watson est suivi du passage
suivant (aux pp. 372-373):
[TRADUCTION] Il est 6vident que l'Acte de 1867 visait A
ce que les sl6gislations sur les chemins de ferp, au sens
strict, applicables aux lignes plac6es sous sa responsabi-
lit6 rel~vent du Parlement du Dominion. II parait donc A
leurs Seigneuries que toute tentative par la l6gislature
du Qu6bec de r6gir par 16gislation, qualifi6e ou non
comme 16gislation municipale, la structure d'un foss6
faisant partie des ouvrages autoris6s de la compagnie
appelante serait exorbitante de ses pouvoirs. En revan-
che, si la loi ne concerne pas la structure du foss6, mais
pr6voit qu'advenant une accumulation de d6tritus et de
d6chets pouvant d6border du foss6 et causer un pr6ju-
dice A un autre propri6taire de la paroisse, le foss6 doit
6tre complatement nettoy6 par la compagnie appelante,
alors, de l'avis de leurs Seigneuries, il s'agit d'une
l6gislation en matiare municipale du ressort de la 16gis-
lature du Qu6bec.

(C'est moi qui souligne.)

Le Comit6 judiciaire a expliqu6 plus en d6tail
son point de vue dans l'arrt Madden v. Nelson
and Fort Sheppard Railway Company 24, oil une
loi provinciale qui visait A obliger les compagnies

- [1899] A.C. 626.
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nies to erect proper fences on their railways by
imposing civil liability upon them for the killing or
maiming of cattle, was found ultra vires (at pp.
628 and 629):

Their Lordships think it unnecessary to do more than
to say that in this case the line seems to have been
drawn with sufficient precision in the case of the
Canadian Pacific Ry. Co. v. Corporation of the Parish
of Notre-Dame de Bonsecours where it was decided
that although any direction of the provincial legislature
to create new works on the railway and make a new
drain and to alter its construction would be beyond the
jurisdiction of the provincial legislature, the railway
company were not exempted from the municipal state of
the law as it then existed-that all landowners, includ-
ing the railway company, should clean out their ditches
so as to prevent a nuisance. It is not necessary to do
more here than to say that this case raises no such
question anywhere near the line, because in this case
there is the actual provision that there shall be a liability
on the railway company unless they create such and
such works upon their roadway. This is manifestly and
clearly beyond the jurisdiction of the provincial
legislature.

(Underlining is mine.)

These passages make it clear that what the
Judicial Committee had in mind in referring to the
power of regulating the construction of a railway
was those directions which result in the structural
alteration of a federal work, or in the creation of
new works, or, presumably and a fortiori, in the
prohibition of new works. But, as is shown by the
Notre-Dame de Bonsecours case, at p. 374, pro-
vincial law applies even if it affects "the physical
condition" of a railway ditch, as long as "the
structure of the ditch" remains intact.

In the case at bar, the impugned legislation
does not purport to regulate the structure of run-
ways. The application of its provisions to Mont-
calm and its employees has no effect on the struc-
tural design of the runways; it does not prevent the
runways from being properly constructed in
accordance with federal specifications; nor has it
even been shown, assuming it could be, that "the
physical condition" of the runways, as opposed to

de chemin de fer f6d6rales A 6riger des cl6tures
ad6quates le long des voies ferr6es, en les tenant
civilement responsables de la destruction ou de la
mutilation du b6tail, a 6t jug6e ultra vires (aux
pp. 628-629):

[TRADUCTION] Leurs Seigneuries estiment qu'il suffit
de dire que dans ce cas la ligne de d6marcation a 6t6
trac6e avec assez de pr6cision dans l'arrat Canadian
Pacific Ry. Co. c. Corporation of the Parish of Notre-
Dame de Bonsecours of l'on a statu6 que, m8me si toute
d6cision de la 16gislature provinciale d'ordonner de nou-
veaux travaux le long de la voie ferr6e, de creuser un
foss6 et de modifier sa construction exc6derait sa comp6-
tence, la compagnie de chemin de fer n'6tait pas dispen-
s6e de respecter la 16gislation municipale en vigueur qui
imposait A tous les propri6taires fonciers, y compris la
compagnie de chemin de fer, l'obligation de nettoyer
leurs foss6s pour 6viter toute nuisance. En l'espce, il
suffit de dire que nous sommes loin de ce cas, car il
existe une disposition qui tient la compagnie de chemin
de fer responsable si elle ne fait pas tels ou tels travaux
le long de ses voies. Cette dispositions exc6de manifeste-
ment et clairement la comp6tence de la 16gislature
provinciale.

(C'est moi qui souligne.)

Ces passages montrent clairement que le Comit6
judiciaire, en parlant du pouvoir de r6glementer la
construction d'un chemin de fer, avait A l'esprit des
d6cisions qui entraineraient une modification de la
structure d'un ouvrage f6d6ral, n6cessiteraient de
nouveaux travaux ou, a fortiori, interdiraient de
nouveaux travaux. Mais, comme l'indique l'arret
Notre-Dame de Bonsecours, A la p. 374, la loi
provinciale s'applique m~me si elle touche A [TRA-
DUCTION] al'6tat matbriels d'un foss6 le long d'une
voie ferr6e tant qu'elle ne touche pas A [TRADUC-
TION] ala structure du foss6D.

En l'esp6ce, la l6gislation contest6e n'a pas pour
objet de r6glementer la structure des pistes d'atter-
rissage. L'application de ses dispositions A Mont-
calm et A ses employbs n'a aucun effet sur les plans
de construction des pistes d'atterrissage; elle n'em-
piche pas les pistes d'atterrissage d'8tre construites
de la bonne fagon conform6ment aux normes f6d6-
rales; il n'a pas 6t6 d6montr6 non plus, en admet-
tant qu'on puisse le faire, que Kl'6tat matbriels des
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their structure, is affected by the wages and condi-
tions of employment of the workers who build
them.

The Notre-Dame de Bonsecours case is one of a
line of cases which have established the general
principle that federal works, undertakings, services
and businesses remain subject to provincial law as
long as provincial law does not reach them qud
federal organizations, that is, as long as provincial
law does not regulate them under some primary
federal aspect. Thus was it held in Workmen's
Compensation Board v. Canadian Pacific Railway
Company,25 that a federal railway is subject to a
provincial scheme providing for the compensation
of workers accidentally injured in the course of
their employment. The general principle was quali-
fied in this sense that the application of provincial
law must not interfere with the operation of a
federal undertaking (City of Toronto v. Bell Tele-
phone Co.), or result in its dismemberment
(Campbell-Bennett Limited v. Comstock Mid-
western Limited 2 6). This qualification is irrelevant
in the case at bar where the application of provin-
cial law would neither interfere with the operation
of a federal undertaking nor result in the dismem-
berment of a federal work. The principle was
further qualified when it was held in the Bell
Telephone Minimum Wage case that the regula-
tion of the labour relations of a federal undertak-
ing, service or business is a matter for exclusive
federal control. But Montcalm is not a federal
undertaking, service or business.

There is some analogy in this respect between
this case and Attorney General of the Province of
Quebec v. Kellogg's Co. 2 The Quebec Court of
Appeal had concluded, relying on the Bell Tele-
phone Minimum Wage case, that the prohibition
by the Province of the use of cartoons for advertis-
ing intended for children was constitutionally inop-
erative to the extent that it applied to the use of
cartoons on television. The judgment of the Court
of Appeal was reversed. Martland J., speaking for
the majority said that:

- [1920] A.C. 184.
n [1954] S.C.R. 207.
27 [19781 2 S.C.R. 211.

pistes d'atterrissage, par opposition A leur struc-
ture, est influenc6 par les salaires et les conditions
de travail des ouvriers qui les construisent.

L'arrit Notre-Dame de Bonsecours fait partie
d'une s6rie de d6cisions qui ont 6tabli le principe
g6n6ral que les ouvrages, entreprises, services et
affaires f6d6rales demeurent assujettis A la loi
provinciale tant que celle-ci ne s'applique pas A
eux en tant qu'organisations f6d6rales, c'est-A-dire
tant que la loi provinciale ne les r6git pas sous un
des aspects soumis A la comp6tence principale du
f6d6ral. Ainsi, on a statu6 dans Workmen's Com-
pensation Board v. Canadian Pacific Railway
Company,25 qu'un chemin de fer f6d6ral 6tait
soumis A un r6gime provincial d'indemnisation des
ouvriers victimes d'accidents de travail. Une
r6serve au principe g6n6ral: l'application de la loi
provinciale ne doit pas entraver l'exploitation
d'une entreprise f6d6rale (City of Toronto v. Bell
Telephone Co.), ni entrainer son d6membrement
(Campbell-Bennett Limited c. Comstock Midwes-
tern Limited 26). Cette rTserve n'est pas pertinente
en l'esp~ce, puisque l'application de la loi provin-
ciale n'entraverait pas l'exploitation d'une entre-
prise fbdbrale ni n'entrainerait le d6membrement
d'un ouvrage f6d~ral. Une autre r6serve a 6t6
apport6e au principe lorsque l'on a statu6 dans
l'arrt Salaire minimum chez Bell Canada que la
r6glementation des relations de travail d'une entre-
prise, d'un service ou d'une affaire f6d6rale rel6ve
exclusivement du f6d6ral. Mais Montcalm n'est
pas une entreprise, un service ou une affaire
f6d6rale.

Il y a des rapports d'analogie entre la pr6sente
affaire et l'arrit Procureur gindral de la province
de Quibec c. Kellogg's Co." La Cour d'appel du
Qu6bec avait conclu, s'appuyant sur l'arrit Salaire
minimum chez Bell Canada que l'interdiction par
la province de l'usage de dessins animbs dans la
publicit6 destin6e aux enfants est constitutionnelle-
ment inop6rante pour autant qu'elle s'applique A
l'usage de dessins animbs A la t616vision. L'arrt de
la Cour d'appel a 6t6 renvers6. Le juge Martland,
au nom de la majorit6, dit que:

25 [1920] A.C. 184.
26 [1954] R.C.S. 207.
27 [1978] 2 R.C.S. 211.
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Unlike the Bell Company, Kellogg is not an undertak-
ing falling within paragraph (a) or paragraph (c) of s.
92(10) of the British North America Act ... . (at p.
222)

In my opinion this regulation does not seek to regulate
or interfere with the operation of a broadcast undertak-
ing. (at p. 225)

Montcalm is not an aeronautics undertaking any
more than Kellogg was a broadcasting undertak-
ing.

This brings me to my second point with respect
to Montcalm's main submission, the nature of
Montcalm's ordinary business.

The record reveals little with respect to the
nature of Montcalm's business or operation. All
we know from the admissions made by the parties
is that Montcalm is a construction undertaking. It
was also admitted in the course of argument that
Montcalm is a provincially incorporated company.
In its factum, Montcalm describes itself as
[TRANSLATION) "a company whose main business
is construction". We do not know the nature of the
construction work generally done by Montcalm;
we do not know either whether for any period of
time Montcalm's work was confined to the Mira-
bel project or whether Montcalm's employees who
worked on the Mirabel project may have been
employed by it on other projects. We do not know
the duration of Montcalm's involvement in the
Mirabel project. There is nothing to indicate that
Montcalm's work was confined to this single
project or that Montcalm generally worked for the
Government of Canada or its agencies, assuming
that it would make a difference. Given these cir-
cumstances, we have no choice but to presume that
Montcalm's business is that of an ordinary build-
ing contractor subject to the conditions of work
generally prevailing in the construction industry
and of which we are entitled to take cognizance in
so far as they are common knowledge. If the facts
were otherwise, it was incumbent upon Montcalm
to allege and prove them.

In submitting that it should have been treated as
a federal undertaking for the purposes of its labour
relations while it was doing construction work on
the runways of Mirabel, Montcalm postulates that
the decisive factor to be taken into consideration is

Contrairement A Bell Canada, les Kellogg ne sont pas
des entreprises relevant des al. a) ou c) du par. 92(10)
de I'Acte de l'Amirique du Nord britannique ... (A la p.
222)

A mon avis, cette r6glementation ne vise ni n'entrave
I'exploitation d'une entreprise de radiodiffusion. (A la p.
225)

Montcalm n'est pas plus une entreprise abronau-
tique que les Kellogg n'6taient des entreprises de
radiodiffusion.

Ceci m'am~ne au second point relatif au moyen
principal invoqu6 par Montcalm, la nature des
activit6s courantes de Montcalm.

Le dossier dit peu de choses des activit6s ou des
affaires de Montcalm. Les admissions des parties
indiquent seulement que Montcalm est une entre-
prise de construction. Il a 6galement 6t6 admis au
cours des plaidoiries que Montcalm est une com-
pagnie constitu6e en vertu de la loi provinciale.
Dans son factum, Montcalm se d6crit comme aune
compagnie dont la principale fonction est d'effec-
tuer des travaux de construction). Nous ne con-
naissons pas la nature des travaux de construction
g6ndralement effectu6s par Montcalm; nous ne
savons pas non plus si, pendant un certain temps,
Montcalm a consacr6 tous ses efforts au chantier
de Mirabel ou si les employ6s de Montcalm qui
travaillaient A Mirabel ont pu 6tre employ6s sur
d'autres chantiers. Nous ne connaissons pas la
dur6e des activit6s de Montcalm A Mirabel. Rien
n'indique que Montcalm travaillait uniquement A
ce chantier ou travaillait g6nbralement pour le
gouvernement du Canada ou ses organismes, A
supposer que cela fasse une diff6rence. Dans ces
circonstances, nous devons presumer que les affai-
res de Montcalm sont celles d'une entreprise de
construction ordinaire, soumise aux conditions de
travail qui pr6valent g6nbralement dans l'industrie
de la construction, et dont nous pouvons prendre
connaissance dans la mesure oi ces faits sont
connus. S'il en 6tait autrement, il incombait A
Montcalm de l'all6guer et d'en faire la preuve.

Pour dire qu'elle aurait di 8tre trait6e comme
une entreprise f6d6rale aux fins des relations de
travail pendant qu'elle effectuait des travaux de
construction sur les pistes d'atterrissage, Mont-
calm suppose que le facteur d6cisif est l'ouvrage

[19791 1 R.C.S. 775



CONSTRUCTION MONTCALM INC. V. MIN. WAGE COM. Beetz J.

the one work which it happened to be constructing
at the relevant time rather than the nature of its
business as a going concern. What is implied, in
other words, is that the nature of a construction
undertaking varies with the character of each con-
struction project or construction site or that there
are as many construction undertakings as there are
construction projects or construction sites. The
consequences of such a proposition are far reach-
ing and, in my view, untenable: constitutional au-
thority over the labour relations of the whole
construction industry would vary with the charac-
ter of each construction project. This would pro-
duce great confusion. For instance, a worker whose
job it is to pour cement would from day to day be
shifted from federal to provincial jurisdiction for
the purposes of union membership, certification,
collective agreement and wages, because he pours
cement one day on a runway and the other on a
provincial highway. I cannot be persuaded that the
Constitution was meant to apply in such a disinte-
grating fashion.

To accept Montcalm's submission would be to
disregard the elements of continuity which are to
be found in construction undertakings and to focus
on casual or temporary factors, contrary to the
Agence Maritime and Letter Carriers' decisions.
Building contractors and their employees frequent-
ly work successively or simultaneously on several
projects which have little or nothing in common.
They may be doing construction work on a
runway, on a highway, on sidewalks, on a yard, for
the public sector, federal or provincial, or for the
private sector. One does not say of them that they
are in the business of building runways because for
a while they happen to be building a runway and
that they enter into the business of building high-
ways because they thereafter begin to do construc-
tion work on a section of a provincial turnpike.
Their ordinary business is the business of building.
What they build is accidental. And there is noth-
ing specifically federal about their ordinary
business.

It does not appear to me that Montcalm's posi-
tion is supported by any aspect of the Revenue
Post Office case or the Stevedoring case. It was

auquel elle travaillait au moment pertinent plut6t
que la nature de ses activit6s en tant qu'entreprise
active. En d'autres termes, cela veut dire que la
nature d'une entreprise de construction varie selon
la nature de chaque ouvrage ou de chaque chantier
de construction, ou qu'il y a autant d'entreprises de
construction que d'ouvrages ou de chantiers de
construction. Les cons6quences de cette proposi-
tion vont fort loin et sont, A mon avis, inadmissi-
bles: le pouvoir constitutionnel de r6glementer les
relations de travail de toute l'industrie de la cons-
truction d6pendrait de la nature de chaque chan-
tier. Il en r6sulterait une grande confusion. Par
exemple, un ouvrier dont le travail consiste A
couler du ciment serait soumis alternativement A la
comp6tence f6d6rale et A la comp6tence provin-
ciale aux fins de l'adh6sion syndicale, de l'accr6di-
tation, de la convention collective et des salaires,
selon qu'il coule du ciment un jour sur une piste
d'atterrissage et le lendemain sur une route provin-
ciale. Je ne peux croire que la Constitution exige
un tel morcellement.

Accepter l'argument de Montcalm 6quivaudrait
A ne pas tenir compte des 616ments de continuit6
qu'on peut trouver dans les entreprises de cons-
truction et A s'attacher A des facteurs occasionnels
et temporaires, contrairement aux arrits Agence
Maritime et Facteurs. II arrive fr6quemment que
les entrepreneurs et leurs employ~s travaillent suc-
cessivement ou simultandment A plusieurs chan-
tiers qui n'ont rien ou tris peu en commun. Ils
peuvent travailler sur une piste d'atterrissage, une
autoroute, des trottoirs, une cour, pour le secteur
public, f6d6ral ou provincial, ou pour le secteur
priv6. Personne ne dira qu'ils exploitent une entre-
prise de construction de pistes d'atterrissage parce
que pendant quelque temps ils construisent une
piste d'atterrissage, ou qu'ils se lancent dans une
entreprise de construction d'autoroutes parce qu'ils
entreprennent la construction d'un trongon d'auto-
route provinciale. Leur activit6 ordinaire est la
construction. Ce qu'ils construisent est accessoire.
Et leur activit6 ordinaire n'a rien de sp6cifique-
ment f6d6ral.

Je ne pense pas que la these de Montcalm soit
6tay6e par l'arret Bureau de poste h commission
ou l'arrat Stevedoring. Dans le premier, on a jug6
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held in the former that the Saskatchewan Mini-
mum Wage Act did not apply to a person tem-
porarily employed by the postmistress of a revenue
post office to work exclusively in post office opera-
tions. But the temporary employment was employ-
ment in the continuous operation of a federal
service. In the Stevedoring case this Court held
that a stevedoring organization servicing ships
engaged exclusively in international shipping was
subject to federal law with respect to its labour
relations; this was a reference and the order of
reference recited that the operations of the steve-
doring company during the relevant navigation
season consisted exclusively in the loading and
unloading of ships engaged in international ship-
ping; the Court (Rand J. dissenting) took the view
that it could not go beyond the order; Kellock J.
said (at p. 561) that the issue had to be considered
"on the footing of the continuance of the situa-
tion" and Cartwright J. (as he then was) said (at
p. 584) that the answer to the constitutional ques-
tion "should be based on the assumption that the
operations of the company are as . . . described" in
the order.

In my opinion, Montcalm's main submission
fails.

In its second submission, Montcalm contends
that provincial law does not apply on federal
Crown lands. Again I disagree. The exclusive
power of the Province to make laws in relation to
property and civil rights under s. 92(13) of the
Constitution is territorially limited only by the
words "in the Province", and Mirabel is located in
the Province. The enumeration of exclusive federal
powers in s. 91 of the Constitution, including the
power to make laws in relation to the public debt
and property, operates as a limitation ratione
materiae upon provincial jurisdiction, not as a
territorial limitation. The impugned provisions
relate neither to federal property nor to any other
federal subject but to civil rights and, in my view,
they govern the civil rights of Montcalm and its
employees on federal property. Federal Crown
lands do not constitute extra-territorial enclaves
within provincial boundaries any more than indian

que la Loi du salaire minimum de la Saskatche-
wan ne s'appliquait pas A une personne engag6e
temporairement par le maitre de poste d'un bureau
de poste A commission pour travailler exclusive-
ment A l'exploitation de ce bureau. Mais ce travail
temporaire faisait partie de l'exploitation continue
d'un service f6d6ral. Dans l'arr~t Stevedoring,
cette Cour a statu6 qu'une compagnie d'arrimage
qui offre ses services A des navires servant exclusi-
vement au transport international est soumise A la
loi f6d6rale quant A ses relations de travail; il
s'agissait d'un renvoi et l'ordonnance de renvoi
disait qu'au cours de la saison de navigation perti-
nente, les activit6s de la compagnie d'arrimage
consistaient exclusivement A charger et A d6char-
ger les navires servant au transport international;
la Cour (le juge Rand 6tant dissident) a d6cid6
qu'elle ne pouvait aller au-delA de l'ordonnance; le
juge Kellock a dit (A la p. 561) que la question
devait 8tre examin6e [TRADUCTION] asur la base
de la continuation de la situation et le juge
Cartwright (alors juge puin6) a affirm6 (A la p.
584) que la r6ponse A la question constitutionnelle
[TRADUCTION] adevait 8tre fond6e sur l'hypoth6se
que les activit6s de la compagnie sont telles ... que
d6crites dans l'ordonnance.

A mon avis, le moyen principal de Montcalm ne
peut 8tre retenu.

En second lieu, Montcalm pr6tend que la loi
provinciale ne s'applique pas sur les terres de la
Couronne f6d6rale. Je ne suis pas de cet avis. Le
pouvoir exclusif de la province de 16gif6rer sur la
propri6t6 et les droits civils en vertu du par. 92(13)
de la Constitution n'est limit6 territorialement que
par les mots adans la province* et Mirabel est situ6
dans la province. L'6numbration, A l'art. 91 de la
Constitution, des pouvoirs exclusifs du f6d6ral, y
compris le pouvoir de faire des lois relativement A
la dette et A la propri6t6 publiques, a pour effet de
limiter la comp6tence ratione materiae de la pro-
vince et non sa comp6tence territoriale. Les dispo-
sitions contest6es n'ont trait ni A la propri6t6 f6d6-
rale ni A aucune autre matibre f6d6rale, mais aux
droits civils et, A mon avis, elles r6gissent les droits
civils de Montcalm et de ses employes sur la
propri6t6 f6d6rale. Les terrains de la Couronne
f6d6rale ne sont pas des enclaves extra-territoriales
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reserves. What Martland J. wrote for the majority
of this Court in Cardinal v. Attorney General of
Alberta,28 at p. 703, with respect to indian reserves
is equally applicable to federal Crown lands:

In my opinion, the test as to the application of Provin-
cial legislation within a Reserve is the same as with
respect to its application within the Province and that is
that it must be within the authority of s. 92 and must
not be in relation to a subject-matter assigned exclusive-
ly to the Canadian Parliament under s. 91. Two of those
subjects are Indians and Indian Reserves, but if Provin-
cial legislation within the limits of s. 92 is not construed
as being legislation in relation to those classes of sub-
jects (or any other subject under s. 91) it is applicable
anywhere in the Province, including Indian Reserves,
even though Indians or Indian Reserves might be affect-
ed by it. My point is that s. 91(24) enumerates classes of
subjects over which the Federal Parliament has the
exclusive power to legislate, but it does not purport to
define areas within a Province within which the power of
a Province to enact legislation, otherwise within its
powers, is to be excluded.

See also Rex v. Smith, 29 where the Ontario Court
of Appeal held, rightly in my respectful opinion,
that provincial legislation relating to hunting out
of season and to the use of fire-arms without a
licence applied to a battery sergeant-major on a
military camp: in doing the acts complained of the
sergeant-major was not performing any military
duty; and the mere fact that the Government of
Canada had acquired and used the land for federal
purposes did not "remove either the land itself or
the persons upon it wholly outside Provincial juris-
diction, as if it were foreign territory".

The case of Spooner Oils Ltd. v. Turner Valley
Gas Conservation Boad30, is quite distinguishable:
under the provincial legislation therein found ultra
vires, the terms of federal Crown land leases
granted pursuant to the authority of a federal
statute could be specifically altered by the uncon-

2 [1974] S.C.R. 695.
29 [1942] O.W.N. 387.
- [1933] S.C.R. 629.

A l'int6rieur des limites de la province, pas plus que
les r6serves indiennes. Ce qu'a dit le juge Martland
au nom de la majorit6 de cette Cour dans Cardinal
c. Procureur general de I'Alberta,28 au sujet des
r6serves indiennes s'applique 6galement aux ter-
rains de la Couronne f6d6rale (A la p. 703):

A mon avis, le critbre concernant I'application de la
16gislation provinciale dans une r6serve est le m~me que
celui qui concerne son application dans la province,
c'est-A-dire, que la 16gislation doit s'inscrire dans le
cadre des pouvoirs 6num6r6s A I'art. 92 et non porter sur
des sujets exclusivement assign6s au Parlement du
Canada en vertu de 'art. 91. Deux de ces sujets sont les
Indiens et les r6serves indiennes, mais si une 16gislation
provinciale dans les limites de Fart. 92 n'est pas inter-
pr6te comme 6tant une 16gislation relative A ces cat6go-
ries de sujets (ou tout autre sujet vis6 par I'art. 91), elle
est applicable partout dans la province, y compris les
r6serves indiennes, mime si elle peut toucher les Indiens
et les r6serves indiennes. Le point que j'avance est que le
par. (24) de l'art. 91 6numbre des cat6gories de sujets A
l'6gard desquelles le Parlement f6d6ral a le pouvoir
exclusif de 16gif6rer, mais il ne vise pas A d6finir des
secteurs d'une province dans lesquels le pouvoir d'une
province de 16gif6rer, qui serait autrement de sa comp6-
tence, doit 8tre exclu.

Voir 6galement Rex v. Smith 29 , oi la Cour d'ap-
pel de l'Ontario a statu6, A bon droit A mon avis,
que la 16gislation provinciale relative A la chasse
hors saison et A l'utilisation d'armes A feu sans
permis s'applique A un sergent-major de la batterie
dans un camp militaire. Le sergent-major n'avait
pas accompli les actes reproch6s dans l'exercice de
ses fonctions militaires; le seul fait que le gouver-
nement du Canada ait acquis et utilis6 le terrain A
des fins f6d6rales ne [TRADUCTION] asoustrait ni
le terrain lui-meme ni les personnes qui s'y trou-
vent A la comp6tence provinciale, comme s'il
s'agissait d'un territoire 6trangers.

L'arr8t Spooner Oils Ltd. c. Turney Valley Gas
Conservation Board0 se diff6rencie de la pr6sente
affaire: en vertu de la l6gislation provinciale jug6e
ultra vires, une commission administrative provin-
ciale pouvait modifier discr6tionnairement les con-
ditions des baux de terrains de la Couronne f6d6-

- [1974] R.C.S. 695.
29 [1942] O.W.N. 387.
30 [1933] R.C.S. 629.
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trolled discretion of a provincial administrative
board and the effect of valid federal provisions
could thereby be nullified; furthermore, the deter-
mination of the case depended on the special provi-
sions of an agreement between the Government of
Canada and Alberta confirmed and given the force
of law by the British North America Act, 1930.

Montcalm's second submission fails.

Montcalm's third submission, as I understand it,
is that the field is occupied by the Fair Wages and
Hours of Labour Act, R.S.C. 1970, c. L-3. The
trial judge found merit in this argument.

The contract between the Crown in right of
Canada and Montcalm was governed inter alia by
s. 3(l)(a) of the Fair Wages and Hours of Labour
Act:

3. (1) ...

(a) all persons in the employ of the contractor, sub-
contractor, or any other person doing or contracting
to do the whole or any part of the work contemplated
by the contract shall during the continuance of the
work be paid fair wages;

"Fair wages" is defined in s. 2 of the Act:

"fair wages" means such wages as are generally accept-
ed as current for competent workmen in the district in
which the work is being performed for the character
or class of work in which such workmen are respec-
tively engaged; but shall in all cases be such wages as
are fair and reasonable and shall in no case be less
than the minimum hourly rate of pay prescribed by or
pursuant to Part III of the Canada Labour Code;

The effect of these provisions is to provide for
minimum wages to be paid to all persons in the
employ of contractors under contract with the
Government of Canada for the construction, remo-
delling, repaid or demolition of any work. But the
Act does not forbid the Crown from entering into
a contract with a contractor who pays more than
the minimum to his employees. Nor does the Act
prevent the operation of provincial law providing
for the payment of minimum wages or actual

rale consentis en vertu d'une loi f6d6rale et annuler
ainsi l'effet de dispositions f6d6rales valides; en
outre, la d6cision repose sur les dispositions sp6-
ciales d'une entente conclue entre le gouvernement
du Canada et celui de l'Alberta, sanctionn6e par
l'Acte de l'Amirique du Nord britannique de
1930.

Le second moyen de Montcalm ne peut 6tre
retenu.

Montcalm pr6tend 6galement, si je ne me
trompe, que le domaine est r6glement6 par la Loi
sur les justes salaires et les heures de travail,
S.R.C. 1970, chap. L-3. Le juge de premiere
instance a jug6 cet argument fond6.

Le contrat conclu entre la Couronne du chef du
Canada et Montcalm 6tait r6gi notamment par
l'al. 3(1)a) de la Loi sur les justes salaires et les
heures de travail:

3. (1) ...
a) toutes les personnes A I'emploi d'un entrepreneur,
d'un sous-traitant ou de tout autre individu qui ex6-
cute ou entreprend d'ex6cuter totalement ou partielle-
ment l'ouvrage pr6vu par le contrat doivent, durant la
continuation de l'ouvrage, toucher de justes salaires;

L'article 2 de la Loi d6finit ajustes salairess en
ces termes:

ejustes salairesp signifie les salaires g6n6ralement r6put6s
courants pour les ouvriers qualifi6s dans le district oi
le travail est ex6cut6, compte tenu de la nature ou de
la cat6gorie de travail A laquelle ces ouvriers sont
respectivement employ6s; cependant, ces salaires doi-
vent dans tous les cas 8tre justes et raisonnables et ne
doivent en aucune circonstance Etre inf6rieurs au
salaire minimum horaire prescrit par la Partie III du
Code canadien du travail ou sous le r6gime de cette
Partie;

Ces dispositions visent A assurer un salaire mini-
mum A toutes les personnes travaillant pour des
entrepreneurs qui concluent un contrat avec le
gouvernement du Canada pour la construction, la
restauration, la r6paration et la d6molition de
quelque ouvrage. Mais la Loi n'interdit pas A la
Couronne de conclure un contrat avec un entre-
preneur qui verse A ses employ6s plus que le salaire
minimum. La Loi n'empche pas non plus l'ap-
plication d'une loi provinciale pr6voyant le verse-
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wages equivalent to or in excess of the minimum
federal requirement.

Montcalm's third submission cannot succeed
unless the impugned provisions are in conflict with
the Fair Wages and Hours of Labour Act: Ross v.
Registrar of Motor Vehicles31 . Here again, it was
incumbent upon Montcalm to establish that it
could not comply with provincial law without com-
mitting a breach of the federal Act. Montcalm did
not even attempt any such demonstration. It
argues in its factum that the federal Act provides
not only for wages but also for overtime, unfair
labour practices, etc., and that, in several
instances, such provisions "may" differ from those
of provincial law. This is not good enough. Mont-
calm had to prove that federal and provincial law
were in actual conflict for the purposes of this
case. It did not so prove.

I must also respectfully disagree with the propo-
sition that the impugned provisions add a term to
the contract between the Crown in right of Canada
and Montcalm. What they do is to add to the
contract between Montcalm and its employees a
term which is not incompatible with any applicable
federal law. Admittedly, such a term is likely to
affect the federal purse in the end because all
contractors will take provincially regulated wages
into consideration in bidding on federal contracts.
But the effect, indirect and remote, does not differ
from the like effects of innumerable provincial
laws: Attorney General of Manitoba v. Manitoba
Licence Holders' Association3 2 .

Montcalm's third submission fails.

The case at bar presents many similarities with
R. v. Baert Construction Ltd.3

3' [1975] 1 S.C.R. 5.
32 [1902] A.C. 73
3 [1974] 4 W.W.R. 135 aff'd (1974), 51 D.L.R. (3d) 265.

ment d'un salaire minimum ou d'un salaire r6el
6gal ou sup6rieur au minimum pr6vu par le
f6d6ral.

Le troisibme moyen de Montcalm ne peut 6tre
retenu que si les dispositions contest6es entrent en
conflit avec la Loi sur les justes salaires et les
heures de travail: Ross c. Registraire des v~hi-
cules automobiles". Encore une fois, il incombait
A Montcalm d'6tablir qu'elle ne pouvait se con-
former 1 la loi provinciale sans violer la loi f6d6-
rale. Montcalm n'a m~me pas tent6 de le faire.
Elle pr6tend, dans son factum, que la loi f6d6rale
r6glemente non seulement les salaires mais 6gale-
ment le temps suppl6mentaire, les pratiques
injustes de travail, etc. et que, dans plusieurs cas,
ces dispositions apeuvent3 6tre diff6rentes de celles
de la loi provinciale. Cette affirmation n'est pas
suffisante. Montcalm devait prouver, aux fins de
cette affaire, que les lois f6d6rale et provinciale
6taient vbritablement en conflit et elle ne l'a pas
fait.

Avec 6gards, je ne suis pas d'accord non plus
avec la proposition que les dispositions contest6es
ajoutent une clause au contrat conclu entre la
Couronne du chef du Canada et Montcalm. Elles
ajoutent au contrat conclu entre Montcalm et ses
employ6s une clause qui n'est pas incompatible
avec la loi f6d~rale applicable. J'admets que l'effet
de cette clause se r6percutera vraisemblablement
sur les budgets f6d6raux puisque tous les entre-
preneurs vont tenir compte de la r6glementation
provinciale en matibre de salaires dans leurs sou-
missions. Mais cet effet, indirect et lointain, est le
mime que celui d'innombrables lois provinciales:
Procureur gindral du Manitoba c. Manitoba
Licence Holders' Association 12.

Le troisibme moyen de Montcalm ne peut 8tre
retenu.

La pr6sente affaire pr6sente beaucoup de simili-
tudes avec l'affaire R. v. Baert Construction Ltd.".

31 [1975] 1 R.C.S. 5.
32 [1902] A.C. 73.
3 [1974] 4 W.W.R. 135 conf. par (1974), 51 D.L.R. (3d)

265.
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Baert Construction, a provincially incorporated
construction company, was charged with failing to
pay the minimum wages required under provincial
law to four of its employees engaged in the con-
struction of buildings to be used for school and
staff accommodation by the Department of Indian
Affairs and Northern Affairs on federally owned
land, the Fisher River Indian Reservation. One
issue was the alleged conflict between provincial
law and the Fair Wages and Hours of Labour Act.
But the preliminary issue was whether provincial
law was applicable at all to Baert Construction in
view of exclusive federal authority over the public
debt and property and Indians and lands reserved
for the Indians (ss. 91(1A) and 91(24) of the
Constitution). Kopstein, Prov. J. held that provin-
cial law was applicable to Baert Construction since
jurisdiction over labour relations was not an inte-
gral part of exclusive federal powers; he went on to
comment that the Fair Wages and Hours of
Labour Act was ultra vires of Parliament. Baert
Construction was convicted. Baert Construction
appealed to the Manitoba Court of Appeal and the
Attorney-General of Canada intervened. Counsel
for Manitoba argued that the federal and provin-
cial statutory provisions were not in conflict but
that the provincial law was complementary to the
federal legislation, a position supported by counsel
for Canada and accepted by the Court of Appeal.
The Court of Appeal took the view that it was not
necessary to adjudicate upon the constitutionality
of the federal legislation. Counsel for Baert Con-
struction did not press the argument that provin-
cial law did not apply on account of exclusive
federal jurisdiction over Indians and lands reserved
for the Indians but contended that it could not
govern employees under a federal contract for
work to be performed on federal Crown land. The
Manitoba Court of Appeal did not accede to this
submission and dismissed the appeal. Matas J.A.
speaking for himself and for Guy J.A. had this to
say (at pp. 270 and 271):

Baert Construction, une entreprise de construc-
tion constitu6e en corporation en vertu de la loi
provinciale, a 6t6 accus6e de ne pas avoir vers6 le
salaire minimum pr6vu par la loi provinciale A
quatre de ses employds charg6s de construire, pour
le compte du minist~re des Affaires indiennes et du
Nord et sur des terrains appartenant au f6d6ral, en
l'occurrence la r6serve indienne de la rivibre
Fisher, des bitiments scolaires et administratifs.
Un des points soulev6s 6tait le pr6tendu conflit
entre la loi provinciale et la Loi sur les justes
salaires et les heures de travail. Mais la question
pr6liminaire 6tait de savoir si la loi provinciale
s'appliquait de quelque manidre A Baert Construc-
tion compte tenu de la comp6tence exclusive du
f6d6ral sur la dette et la propri6t6 publique et sur
les Indiens et les terres r6serv6es aux Indiens (par.
91(1A) et 91(24) de la Constitution. Le juge
provincial Kopstein a statu6 que la loi provinciale
s'appliquait A Baert Construction parce que la
comp6tence en matibre de relations de travail ne
faisait pas partie int6grante des comp6tences
exclusives du f6d6ral; il a conclu que la Loi sur les
justes salaires et les heures de travail 6tait ultra
vires du Parlement. Baert Construction a 6t6 con-
damn6e. Elle a interjet6 appel devant la Cour
d'appel du Manitoba et le procureur g6n6ral du
Canada est intervenu. L'avocat du Manitoba a
pr6tendu que les dispositions 16gislatives f6d6rales
et provinciales n'6taient pas en conflit, mais que la
loi provinciale 6tait compl6mentaire de la 16gisla-
tion f6d6rale; cette th6se fut d6fendue 6galement
par l'avocat du Canada et accept6e par la Cour
d'appel. La Cour d'appel a jug6 inutile de se
prononcer sur la constitutionnalit6 de la l6gislation
f6d6rale. L'avocat de Baert Construction n'a pas
insist6 sur l'argument que la loi provinciale ne
s'appliquait pas en raison de la comp6tence exclu-
sive du f6dbral sur les Indiens et sur les terres
r6serv6es aux Indiens, mais il a pr6tendu qu'elle ne
pouvait r6gir des employ6s engag6s en vertu d'un
contrat conclu avec le f6d6ral pour des travaux sur
des terrains de la Couronne f6d6rale. La Cour
d'appel du Manitoba n'a pas retenu cet argument
et a rejet6 l'appel. Le juge Matas, parlant en son
nom et en celui du juge Guy, a dit (aux pp.
270-271):
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Counsel did not go so far as to suggest that the four
employees would be subject to federal laws relating to
certification and labour relations generally; in the isolat-
ed instance of this particular project, federal law would
apply; on the conclusion of the project, provincial law
would again apply to employees of Baert.

In my view, this argument is based on an artificial
division of legislative competency. From a practical
point of view it would be a strange result if federal
legislation, providing for a minimum standard, could be
interpreted so as to require that standard to apply to a
part of contractor's work force, for part of the time,
where there was intermittent employment under a feder-
al contract on federal land. The result would be chaos
and would be contrary to the intent of labour legislation,
both federal and provincial.

I find myself in substantial agreement with the
Manitoba Court of Appeal.

In the result, I would dismiss the appeal with
costs throughout.

Appeal dismissed with costs, LASKIN C.J. and
SPENCE J. dissenting.

Solicitors for the appellant: Guertin, Gagnon
and Lafleur, Montreal.

Solicitors for the respondent: Bergeron, Bel-
leau, Turcotte, Laliberti, Dubuc and Corbeil,
Montreal.

Solicitors for the Attorney General of Quebec:
de Grandprd, Colas, Amyot, Lesage, Deschines
and Godin, Montreal.

Solicitor for the Attorney General of Alberta:
William Henkel, Edmonton.

Solicitor for the Attorney General of Saskatch-
ewan: William N. Lawton, Regina.

[TRADUCTION] L'avocat n'est pas a116 jusqu'A laisser
entendre que les quatre employ6s seraient assujettis aux
lois f6d6rales relatives A l'accr6ditation et aux relations
de travail en g6n6ral; dans le cas isol6 de ce chantier
particulier, la loi f6d6rale devrait s'appliquer; A la ferme-
ture du chantier, la loi provinciale s'appliquerait de
nouveau aux employ6s de Baert.
A mon avis, cet argument est fond6 sur une division
artificielle des comp6tences 16gislatives. D'un point de
vue pratique, il serait plut6t singulier qu'une l6gislation
f6d6rale pr6voyant une norme minimale puisse etre
interpr6t6e comme exigeant que cette norme s'applique
A une partie de la main-d'acuvre d'un entrepreneur,
pendant une p6riode donn6e, lorsqu'il s'agit d'un travail
intermittent effectu6 sur un terrain f6d6ral en vertu d'un
contrat conclu avec le f6d6ral. La confusion qui en
r6sulterait serait contraire A l'intention de la 16gislation
du travail, tant f6d6rale que provinciale.

Je suis essentiellement d'accord avec la Cour
d'appel du Manitoba.

En cons6quence, je suis d'avis de rejeter le pour-
voi, avec d6pens dans toutes les cours.

Pourvoi rejeti avec dipens, le juge en chef
LASKIN et le juge SPENCE itant dissidents.

Procureurs de l'appelant: Guertin, Gagnon et
Lafleur, Montrial.

Procureurs de l'intimie: Bergeron, Belleau,
Turcotte, Laliberti, Dubuc et Corbeil, Montrial.

Procureurs du procureur gindral du Quibec:
de Grandpri, Colas, Amyot, Lesage, Deschines et
Godin, Montrial.

Procureur du procureur gindral de l'Alberta:
William Henkel, Edmonton.

Procureur du procureur gindral de la Saskat-
chewan: William N. Lawton, Regina.
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Fred Morton Holdings Ltd. (Defendant)
Appellant;

and

Harvey Davis as Administrator of the estate
of Ralph Zilberman, deceased, and the said
Harvey Davis as Administrator of the estate
of Esther Zilberman, deceased (Plaintiffs)
Respondents.

1978: December 6; 1978: December 21.

Present: Laskin C.J. and Pigeon, Dickson, Estey and
Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
MANITOBA

Interest - Contract for sale of land - Claim for
interest on unpaid purchase money - Closing of con-
tract and consequent right of possession dependent on
rezoning - Purchaser giving option to third party
before closing date - Nothing changed by reason of
option - Interest claim dismissed.

The plaintiffs claimed interest on unpaid purchase
money, under a contract for the sale of land, for the
whole or part of the period between the stipulated date
for adjustments and the later date of closing, which
depended upon the defendant purchaser obtaining a
variation in zoning to permit it to proceed with a
commercial development. The date of the contract, as
finally negotiated was July 26, 1971 (the date of the
original contract later replaced) and the date fixed for
adjustments (retained from the original contract) was
September 1, 1971. Rezoning was obtained by the pur-
chaser on May 31, 1973.

The purchase price (raised to $660,000 from the
original contracted price of $650,000 and finally adjust-
ed to $679,000) was payable on the following terms:
$100,000 when rezoning approval was obtained, and the
balance to be secured by a first mortgage with interest
at 8 per cent per annum payable monthly from the first
month following the exchange of documents and funds
to complete the transaction. No issue arose here as to
closing; the purchaser paid $100,000 on June 27, 1973,
and by October 13, 1973, the vendors received the
balance of the principal so that the mortgage provisions
were by-passed.

In allowing an appeal from the dismissal at trial of
the plaintiffs' claim, the Court of Appeal for Manitoba
gave equitable relief, grounding it on the fact that the
purchaser, by giving an option to a third party on
February 22, 1972, to purchase part of the land had in

Fred Morton Holdings Ltd. (Difenderesse)
Appelante;

et

Harvey Davis en sa qualit6 d'administrateur
de la succession de feu Ralph Zilberman, et
ledit Harvey Davis en sa qualit6
d'administrateur de la succession de feue
Esther Zilberman (Demandeurs) Intimis.

1978: 6 d6cembre; 1978: 21 d6cembre.

Pr6sents: Le juge en chef Laskin et les juges Pigeon,
Dickson, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU MANITOBA

Intirits - Contrat de vente de terrain - Riclama-
tion d'intirits sur le prix d'achat impayi - Signature
du contrat et prise de possession subordonnie t un
changement de zonage - Option donnie par l'acheteur
a un tiers avant la signature - L'option ne change rien
- Rejet de la riclamation d'intirits.

Les demandeurs r6clament des int6r~ts sur le prix
d'achat impay6 aux termes d'un contrat de vente de
terrains, pour la totalit6 ou partie de la p6riode 6coul6e
entre la date pr6vue des ajustements et celle plus tardive
de la signature. Celle-ci 6tait assujettie A l'obtention par
la d6fenderesse (acheteur) d'une modification du zonage
qui lui permette de faire am6nager un centre commer-
cial. La date du contrat finalement n6goci6 6tait le 26
juillet 1971 (date du premier contrat ult6rieurement
remplac6) et la date fix6e'pour les ajustements (toujours
celle du premier contrat) 6tait le 1" septembre 1971.
L'acheteur a obtenu le nouveau zonage le 31 mai 1973.

Le prix d'achat (port6 A $660,000 au lieu de $650,000
dans le contrat original et finalement ajust6 A $679,000)
devait 8tre vers6 selon les modalit6s suivantes: $100,000
lors de l'approbation du nouveau zonage et le solde,
garanti par une premibre hypothbque avec int6r~t A 8
pour cent par an payable mensuellement A partir du
mois suivant la remise des documents et des fonds pour
parachever la vente. La signature ne pr6sente ici aucune
difficult6; I'acheteur a pay6 $100,000 le 27 juin 1973 et,
le 13 octobre 1973, les vendeurs ont requ le solde du
principal de sorte que les clauses concernant l'hypoth-
que n'ont pas 6t6 appliqu6es.

En accueillant un appel interjet6 du rejet de la r6cla-
mation des demandeurs en premibre instance, la Cour
d'appel du Manitoba a accord6 un redressement fond6
sur I'equity au motif que, comme l'acheteur avait donn6
une option d'achat sur une partie du terrain A un tiers, le
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effect taken possession, constructively or notionally,
although not physically. It was held that the purchaser
made itself liable for payment of interest from the date
it granted the option. Matas J.A., speaking for the
Court, purported to apply the principle stated by the
Privy Council in International Railway Co. v. Niagara
Parks Commission, [1941] 3 D.L.R. 385, in these
terms: "The true rule is that if in cases where Courts of
Equity would grant specific performance the purchaser
obtains possession of the subject-matter of the contract
before the payment of the purchase-price he must in the
absence of express agreement to the contrary pay inter-
est on his purchase-money as from the date when he gets
possession until the date of payment because it would be
inequitable for him to have the benefit of possession of
the subject-matter of the contract and also of the pur-
chase-money." With leave, the purchaser appealed from
the decision of the Court of Appeal to this Court.

Held: The appeal should be allowed.

Constructive possession could not arise from the
granting of an option to purchase any more than it could
arise from an assignment by the purchaser of the benefit
of its contract. Nothing changed by reason of the option;
the closing of the contract and consequent right of
possession still depended on the rezoning. In the circum-
stances the equitable principle of the Niagara Parks
case could not be applied here. This conclusion was
supported by the fact that there could be no right to
specific performance here until rezoning was obtained.

As to the contention that the choice of the February
22, 1972 date by Matas J.A. was really an exercise of
discretion in the application of the equitable principle as
to interest by reference to constructive possession as of
the date for adjustments, namely, September 1, 1971,
whatever might be said of this contention under a
straightforward contract of sale, say of a residence, this
could not be said here, having regard to the renegotia-
tion of the contract as originally executed and to the
provision for 10 per cent interest on $650,000 for exten-
sion of time to secure the rezoning. Moreover, the
reasons of Matas J.A. in selecting the February 22, 1972
date were not read as being a discretionary relaxation in
favour of the purchaser of the September 1, 1971 date
for adjustments.

APPEAL from a judgment of the Court of
Appeal for Manitoba', allowing an appeal from a
judgment of Solomon J. dismissing an action for
interest claimed under a contract for the sale of
land. Appeal allowed.

1 [1978] 1 W.W.R. 61, 79 D.L.R. (3d) 641.

22 f6vrier 1972, il en avait en fait pris possession,
virtuellement ou fictivement, sans f'avoir fait mat6rielle-
ment. Parlant au nom de la Cour, le juge Matas a voulu
appliquer le principe 6nonc6 par le Conseil priv6 dans
l'arret International Railway Co. v. Niagara Parks
Commission, [1941] 3 D.L.R. 385, en ces termes: *La
vraie r6gle est que, dans les cas o6 les cours d'equity
accorderaient I'ex6cution directe, si l'acheteur obtient
possession de l'objet du contrat avant le paiement du
prix d'achat, il doit, en l'absence de convention expresse
contraire, payer l'int6ret sur le prix d'achat du jour o6 il
obtient possession jusqu'au jour du paiement, parce qu'il
serait injuste pour lui de jouir de la possession de l'objet
du contrat et aussi du prix d'achat.v Sur autorisation,
I'acheteur forme devant cette Cour un pourvoi contre la
d6cision de la Cour d'appel.

Arrit: Le pourvoi doit 8tre accueilli.

On ne peut pas parler de possession virtuelle en raison
d'une option d'achat, pas plus d'ailleurs que dans le cas
d'une cession par l'acheteur du b6n6fice de son contrat.
L'option n'a rien chang6; la signature du contrat et la
prise de possession d6pendaient toujours d'un change-
ment de zonage. Dans les circonstances, on ne peut
appliquer ici le principe fond6 sur l'equity formul6 dans
Niagara Parks. Cette conclusion est appuye par le fait
qu'il ne pourrait, en l'espce, y avoir de droit A l'ex6cu-
tion directe avant l'obtention du nouveau zonage.

Quant A la pr6tention que le juge Matas a en r6alit6
exerc6 son pouvoir discr6tionnaire dans l'application du
principe d'equity a l'6gard de l'int6r&t, en se fondant sur
la possession virtuelle A partir de la date des ajuste-
ments, soit le 1' septembre 1971, quoi qu'on puisse en
dire dans le cas d'un simple contrat de vente, d'une
r6sidence par exemple, on ne peut le dire ici puisque le
contrat a 6t6 n6goci6 de nouveau et que l'on a pr6vu un
int6r8t de 10 pour cent sur $650,000 pour la prorogation
du dblai pour obtenir un nouveau zonage. De plus, on ne
peut interpr6ter le choix par le juge Matas du 22 f6vrier
1972 comme un report discr6tionnaire, en faveur de
l'acheteur, de la date du 1" septembre 1971 pour les
ajustements.

POURVOI A l'encontre d'un arr8t de la Cour
d'appel du Manitoba', qui a accueilli un appel du
jugement du juge Solomon rejetant une action en
recouvrement d'int6r~ts en vertu d'un contrat de
vente de terrains. Pourvoi accueilli.

1 [1978] 1 W.W.R. 61, 79 D.L.R. (3d) 641.
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C. K. Tallin, Q.C., for the defendant, appellant.

V. Simonsen, for the plaintiffs, respondents.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-The issue in this appeal,
which is here by leave, is a narrow one. It concerns
a claim for interest on equitable grounds on unpaid
purchase money, under a contract for the sale of
land, for the whole or part of the period between
the stipulated date for adjustments and the later
date of closing, which depended upon the purchas-
er obtaining a variation in zoning to permit it to
proceed with a commercial development. The date
of the contract, as finally negotiated was July 26,
1971 (the date of the original contract later
replaced) and the date fixed for adjustments
(retained from the original contract) was Septem-
ber 1, 1971. Rezoning was obtained by the pur-
chaser on May 31, 1973.

Under the terms of the contract, as actually
made on February 25, 1972 and later varied by a
memorandum of November 16, 1972, the purchas-
er agreed to the following terms:

1. The purchase price of the property, consist-
ing of about 48 acres, was $660,000 (raised
from the original contracted price of $650,-
000), subject to adjustment after survey at
the purchaser's expense. The adjusted price
turned out to be $679,000.

2. A deposit of $10,000 was to be made upon
execution of the contract.

3. The completion of the contract was depend-
ent on the obtaining of a zoning variation by
the purchaser who agreed to pay

(a) a non-refundable sum of $10,000, not to
be credited as part of the purchase
price, as consideration for extension of
time to obtain rezoning up to April 30,
1972;

(b) if rezoning was not obtained by that
time, the purchaser was to pay interest
monthly on $650,000 at the rate of 10
per cent per annum as consideration for

C. K. Tallin, c.r., pour la d6fenderesse,
appelante.

V. Simonsen, pour les demandeurs, intim6s.

Le jugement de la Cour a 6t rendu par

LE JUGE EN CHEF-La question soulev6e par ce
pourvoi, interjet6 sur autorisation, est 6troite. Elle
vise une r6clamation d'int~rits, pour des motifs
d'equity, sur le prix d'achat impay6 aux termes
d'un contrat de vente de terrains, pour la totalit6
ou partie de la p6riode 6coul6e entre la date prbvue
des ajustements et celle plus tardive de la signa-
ture. Celle-ci 6tait assujettie A l'obtention par
l'acheteur d'une modification du zonage qui lui
permette de faire aminager un centre commercial.
La date du contrat finalement n6goci6 6tait le 26
juillet 1971 (date du premier contrat ult6rieure-
ment remplac6) et la date fix6e pour les ajuste-
ments (toujours celle du premier contrat) 6tait le
1" septembre 1971. L'acheteur a obtenu le nou-
veau zonage le 31 mai 1973.

En vertu des termes du contrat, effectivement
r6dig6 le 25 f6vrier 1972 et modifi6 subs6quem-
ment par un m6moire en date du 16 novembre
1972, I'acheteur a convenu de ce qui suit:

1. Le prix d'achat de la propri6t6 d'environ 48
acres est de $660,000 (au lieu de $650,000
comme le stipule le contrat original) sous
r6serve d'ajustements, aprbs l'arpentage aux
frais de l'acheteur. Aprbs ajustements, le
prix a 6t6 fix6 A $679,000.

2. Un d6p6t de $10,000 doit 8tre vers6 d6s la
signature de l'offre d'achat.

3. L'ex6cution du contrat est assujettie A l'ob-
tention d'une modification de zonage par
l'acheteur qui accepte de payer:

a) un montant non remboursable de
$10,000 en sus du prix d'achat, en con-
trepartie de la prorogation du d6lai pour
obtenir le nouveau zonage jusqu'au 30
avril 1972;

b) A d6faut d'avoir obtenu un nouveau
zonage A cette date, l'acheteur doit
payer un intbrt mensuel au taux annuel
de 10 pour cent sur le montant de
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extension of time to obtain it up to and
including July 15, 1973, or until the
rezoning change was obtained, which-
ever should first occur, but payable in
any event for the period from January
15, 1973 (the date limited under the
agreement as signed on February 25,
1972) to April 15, 1973.

(c) The agreement was to be null and void
if rezoning was not obtained by July 15,
1973.

(d) The interest payments aforesaid were
also not refundable nor to be credited to
the purchase price.

The purchase price was payable on the following
terms: $100,000 when rezoning approval was
obtained, and the balance to be secured by a first
mortgage with interest at 8 per cent per annum
payable monthly from the first month following
the exchange of documents and funds to complete
the transaction. No issue arises here as to closing;
the purchaser paid $100,000 on June 27, 1973, and
by October 13, 1973 the vendors received the
balance of the principal so that the mortgage
provisions were by-passed.

The adjustments to be made as of September 1,
1971, were covered by a clause which stipulated
that "all adjustments of taxes, rentals, insurance
premiums and other adjustments" were to be made
as of that date. There was rental property on the
land yielding a small rental of $75 per month.
There were concurrent findings below that this
clause did not embrace interest so as to entitle the
vendors to claim it from September 1, 1971, to
May 31, 1973, as a legal entitlement under the
terms of the contract. I would not disturb this
finding based as it was on construction of the
adjustment clause in the context of the contract as
a whole.

The trial judge, Solomon J., dismissed the claim
for interest, rejecting the vendors' contentions
based, respectively, on (1) the adjustment clause
above-mentioned; (2) a claim for rectification on
the ground of an alleged oral agreement to pay
interest; (3) the application of s. 38 of The Law of

$650,000, en contrepartie de la proroga-
tion du d6lai jusqu'A l'obtention du nou-
veau zonage ou au plus tard jusqu'au 15
juillet 1973, mais, en tout 6tat de cause,
l'int6r~t sera payable du 15 janvier 1973
(date fix6e aux termes de la convention
sign6e le 25 f6vrier 1972) au 15 avril
1973;

c) la convention sera consid6r6e comme
nulle et non avenue si le nouveau zonage
n'est pas obtenu d'ici le 15 juillet 1973;

d) les paiements d'int6rats susmentionn6s
ne sont pas remboursables et ne peuvent
8tre d6duits du prix d'achat.

Le prix d'achat devait 8tre vers6 selon les moda-
lit6s suivantes: $100,000 lors de l'approbation du
nouveau zonage et le solde, garanti par une pre-
mitre hypothbque avec int6r8t A 8 pour cent par an
payable mensuellement A partir du mois suivant la
remise des documents et des fonds pour parachever
la vente. La signature du contrat ne pr6sente ici
aucune difficult6; I'acheteur a pay6 $100,000 le 27
juin 1973 et, le 13 octobre 1973, les vendeurs ont
requ le solde du principal de sorte que les clauses
concernant l'hypothbque n'ont pas t6 appliqu6es.

Les ajustements A faire A partir du 1, septembre
1971 sont pr6vus dans une clause qui stipule que:
[TRADUCTION] atous les ajustements de taxes,
loyers, primes d'assurance et autress doivent 8tre
faits A partir de cette date-lA. Une propri6t6 lou6e
sur le terrain rapportait un petit loyer mensuel de
$75. En premiere instance et en appel, il a 6t6
d6cid6, dans des conclusions concordantes, que
cette clause ne comprenait pas l'int~r~t de fagon A
permettre aux vendeurs de le r6clamer aux termes
du contrat du 1er septembre 1971 au 31 mai 1973.
Je suis d'avis de ne pas modifier cette conclusion
qui est fond6e sur l'interpr6tation de la clause sur
les ajustements en fonction de l'ensemble du
contrat.

Le juge de premiere instance, le juge Solomon,
qui a rejet6 la r6clamation d'int~r&s, a repouss6
les all6gations des vendeurs fond6es respectivement
sur (1) la clause sur les ajustements, susmention-
n6e; (2) la demande de redressement fond6e sur
une pr6tendue entente verbale de payer des int6-
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Property Act, R.S.M. 1970, c. L 90 (which so far
as material, provides, inter alia, for adjustment of
interest as of date of closing, unless otherwise
stipulated); and (4) on equity. In the Manitoba
Court of Appeal, Matas J.A., speaking for the
Court, affirmed the trial judge's position on the
first three grounds, noting only a misconstruction
of s. 38 of The Law of Property Act, but conclud-
ing that the stipulation for adjustments as of Sep-
tember 1, 1971, did not convert that date to the
date of closing.

The Court of Appeal did, however, give equita-
ble relief, grounding it on the fact that the pur-
chaser, by giving an option to a third party on
February 22, 1972, to purchase part of the land
had in effect taken possession, constructively or
notionally, although not physically. Two para-
graphs of the reasons of Matas J.A. are relevant
on this point, as follows:

Defendant argues that since the taxes exceeded the
rents, resulting in a net loss to defendant of about
$1,000.00, it would be inequitable to take the adjust-
ments into account. In my view, if the only factor were
the adjustments having been made as of September 1,
1971, exercise of the court's discretion in favour of the
plaintiffs would not be warranted. The amounts are so
small in relation to the interest claimed that it would be
inequitable to assess interest against the defendant only
because of the earlier date for adjustments.

But the question of adjustments must be considered in
light of the action of the defendant in granting an option
to BACM Ltd. It is not enough for defendant to argue
that if it had failed to close with the plaintiffs it might
have had an action for damages on its hands from
BACM Ltd. and that this was no concern of the plain-
tiffs. I think it was very much the concern of the
vendors, that its prospective purchaser, on February 22,
1972, acted as the beneficial owner and as if the land
were already its asset and not that of the vendors. No
doubt the shopping centre project was facilitated by the
exchange of properties with BACM Ltd., resulting in
great commercial convenience for the defendant.
Defendant had effectively arrogated to itself the "fruits
of possession" if not the physical possession of the land
and made itself liable for payment of interest from the
date it granted the option.

rAts; (3) l'application de l'art. 38 de The Law of
Property Act, R.S.M. 1970, chap. L90 (dont la
partie pertinente pr6voit, notamment, l'ajustement
des int6r8ts A compter de la date de la signature,
sauf disposition contraire); et (4) sur l'equity. Au
nom de la Cour d'appel du Manitoba, le juge
Matas a confirm6 la conclusion du juge de pre-
midre instance sur les trois premiers moyens; il a
seulement relev6 une mauvaise interpr6tation de
l'art. 38 de The Law of Property Act, mais a
conclu que la clause sur les ajustements A partir du
le, septembre 1971 ne faisait pas de cette date
celle de la signature.

Cependant, la Cour d'appel a accord6 un redres-
sement fond6 sur l'equity au motif que, comme
l'acheteur avait donnE une option d'achat sur une
partie du terrain A un tiers, le 22 f6vrier 1972, il en
avait en fait pris possession, virtuellement ou ficti-
vement, sans l'avoir fait matbriellement. Deux ali-
n6as des motifs du juge Matas sont pertinents sur
ce point:

[TRADUCTION] La d6fenderesse pr6tend qu'il serait
injuste de tenir compte des ajustements puisque les taxes
exckdent les loyers et qu'elle subit ainsi une perte nette
de $1,000. Si le seul facteur 6tait que les ajustements ont
t6 faits A partir du I- septembre 1971, la cour ne

pourrait pas, A mon avis, exercer son pouvoir discr6tion-
naire en faveur des demandeurs. Les montants sont
tellement minimes par rapport aux intbr~ts r6clam6s
qu'il serait injuste d'imposer des int6r8ts A la d6fende-
resse seulement A cause de la date plus rapproch6e des
ajustements.

Mais il faut examiner la question des ajustements A la
lumibre de l'option accord6e par la d6fenderesse A
BACM Ltd. Il ne lui suffit pas de prtendre que si elle
n'avait pas r6ussi A conclure le contrat avec les deman-
deurs, elle se serait expos6e A des poursuites en domma-
ges-int6r~ts par BACM Ltd. et que cela ne concernait
pas les demandeurs. A mon avis, il n'6tait pas indiff6rent
pour les vendeurs que leur acheteur 6ventuel, d6s le 22
f6vrier 1972, ait agi comme propri6taire et comme si le
terrain 6tait d6jA dans son patrimoine et non dans le
leur. Il est certain que l'am6nagement du centre com-
mercial a 6t6 facilit6 par l'6change des propri6t6s avec
BACM Ltd. et que la d6fenderesse en a tir6 un grand
avantage commercial. Elle s'est effectivement appro-
pri6e les efruits de la possessions, sinon la possession
matbrielle du terrain, et est donc tenue au paiement des
int6rets A compter du jour oa elle a consenti l'option.
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The learned justice purported to apply the prin-
ciple stated by the Privy Council in International
Railway Co. v. Niagara Parks Commission 2, at p.
394, in these terms:
. .. The true rule is that if in cases where Courts of
Equity would grant specific performance the purchaser
obtains possession of the subject-matter of the contract
before the payment of the purchase-price he must in the
absence of express agreement to the contrary pay inter-
est on his purchase-money as from the date when he gets
possession until the date of payment because it would be
inequitable for him to have the benefit of possession of
the subject-matter of the contract and also of the
purchase-money.

The Niagara Parks case concerned the right to
interest on compensation to which the appellant
was entitled by statute upon the cessation of the
operation of a railway under an expired franchise,
the railway with its associated property being
thereby vested in the Commission. The actual
operation by the company ceased on September
12, 1932, on which date the Commission took
possession. It was held that the company was
entitled to interest from that date to the date of
payment on the amount of compensation awarded
to it in prescribed arbitration proceedings.

In my view, the present case does not, on its
facts, invite the application of the principle of the
Niagara Parks case. I do not see how constructive
possession or the "fruits of possession" (to use
Justice Matas' phrase) can arise from the granting
of an option to purchase any more than it could
arise from an assignment by the purchaser of the
benefit of its contract. Nothing changed by reason
of the option; the closing of the contract and
consequent right of possession still depended on
the rezoning. Indeed, there was evidence that the
vendor wished to occupy part of the property in
anticipation of the rezoning and as a result of the
option agreement and permission to do so was
refused by the vendors. In the circumstances I do
not see how the equitable principle of the Niagara
Parks case can be applied here. I am fortified in
this conclusion by the fact that there could be no
right to specific performance here until rezoning
was obtained.

2 [1941] 3 D.L.R. 385.

Le savant juge a voulu appliquer le principe
6nonc6 par le Conseil priv6 dans l'arrat Internatio-
nal Railway Co. v. Niagara Parks Commission 2, a

la p. 394:

[TRADUCTION] ... La vraie r6gle est que, dans les cas
oa les cours d'equity accorderaient l'ex6cution directe, si
l'acheteur obtient possession de l'objet du contrat avant
le paiement du prix d'achat, il doit, en l'absence de
convention expresse contraire, payer l'int6r8t sur le prix
d'achat du jour oft il obtient possession jusqu'au jour du
paiement, parce qu'il serait injuste pour lui de jouir de la
possession de l'objet du contrat et aussi du prix d'achat.

L'affaire Niagara Parks traite du droit A l'int6rat
sur l'indemnit6 payable A l'appelante, en vertu de
la loi, A la suite de la cessation de l'exploitation
d'un chemin de fer, A l'expiration d'une concession
qui entrainait la remise du chemin de fer et des
biens y aff6rents A la Commission. La compagnie a
r6ellement cess6 son exploitation le 12 septembre
1932, date A laquelle la Commission a pris posses-
sion. II fut jug6 que la compagnie avait droit A
l'int~r~t de ce jour A celui du paiement de l'indem-
nit6 qui lui a 6t6 accord6e A l'issue des proc6dures
d'arbitrage prescrites.

A mon avis, les faits en l'esp6ce ne se pretent pas
A l'application du principe de l'arret Niagara
Parks. Je ne vois pas comment on peut parler de
possession virtuelle ou de 4fruits de la possessions
(pour reprendre l'expression du juge Matas) en
raison d'une option d'achat, pas plus d'ailleurs que
dans le cas d'une cession par l'acheteur du b6n6fice
de son contrat. L'option n'a rien chang6; la signa-
ture du contrat et la prise de possession d6pen-
daient toujours d'un changement de zonage. En
fait, la preuve 6tablit que l'acheteur souhaitait
occuper une partie du terrain par anticipation du
nouveau zonage et A la suite de l'option, mais que
les vendeurs ne l'y ont pas autoris6. Dans les
circonstances, je ne vois pas comment on peut
appliquer ici le principe fond6 sur l'equity formul6
dans Niagara Parks. D'ailleurs, cette conclusion
est A mon avis renforc6e par le fait qu'il ne pou-
vait, en l'espice, y avoir de droit A l'ex6cution
directe avant l'obtention du nouveau zonage.

2 [1941] 3 D.L.R. 385.
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Respondent's counsel contended, however, that
the choice of the February 22, 1972 date by Matas
J.A. was really an exercise of discretion in the
application of the equitable principle as to interest
by reference to constructive possession as of the
date for adjustments, namely, September 1, 1971.
Whatever might be said of this contention under a
straightforward contract of sale, say of a resi-
dence, I cannot see how this can be said here,
having regard to the renegotiation of the contract
as originally executed and to the provision for 10
per cent interest on $650,000 for extension of time
to secure the rezoning. Moreover, I do not read the
reasons of Matas J.A. in selecting the February
22, 1972 date as being a discretionary relaxation
in favour of the purchaser of the September 1,
1971 date for adjustments.

I would, accordingly, allow the appeal, set aside
the judgment of the Manitoba Court of Appeal
and restore the judgment at trial dismissing the
claim for interest, with costs to the appellant
throughout.

Appeal allowed with costs.

Solicitors for the defendant, appellant: Tallin
& Kristjansson, Winnipeg.

Solicitors for the plaintiffs, respondents:
Scarth, Simonsen & Co., Winnipeg.

Cependant, l'avocat de l'intim6 a pr6tendu qu'en
choisissant la date du 22 f6vrier 1972, le juge
Matas a en r6alit6 exerc6 son pouvoir discr6tion-
naire dans l'application du principe d'equity A
l'6gard de l'intrat, en se fondant sur la possession
virtuelle A partir de la date des ajustements, soit le
lr septembre 1971. Quoi que l'on puisse dire de
cette affirmation dans le cas d'un simple contrat
de vente d'une r6sidence par exemple, je ne vois
pas comment on peut dire cela en l'esp6ce puisque
le contrat a 6t6 n6goci6 de nouveau et que l'on a
pr6vu un int6r8t de 10 pour cent sur le montant de
$650,000 pour la prorogation du d6lai pour obtenir
un nouveau zonage. De plus, le choix par le juge
Matas du 22 f6vrier 1972 ne constitue pas, A mon
avis, un report discr6tionnaire, en faveur de l'ache-
teur, de la date du 1er septembre 1971 pour les
ajustements.

En cons6quence, je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arrt de la Cour d'appel du
Manitoba et de r6tablir le jugement de premiere
instance rejetant la r6clamation d'int6rits, avec
d6pens en faveur de l'appelante dans toute les
cours.

Pourvoi accueilli avec dipens.

Procureurs de la difenderesse, appelante:
Tallin & Kristjansson, Winnipeg.

Procureurs des demandeurs, intimis: Scarth,
Simonsen & Co., Winnipeg.
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GENERAL MOTORS V. KRAVITZ

General Motors Products of Canada
Limited (Defendant) Appellant;

and

Leo Kravitz (Plaintiff) Respondent.

1978: February 14 and 15; 1979: January 23.

Present: Laskin C.J. and Martland, Spence, Pigeon,
Dickson, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Sale - Motor vehicle - Hidden defects - Legal
warranty - No-warranty stipulation - Conventional
warranty - Liability of manufacturer - Civil Code,
arts. 1491, 1522, 1527 to 1530.

In November 1967 respondent ("Kravitz") bought
from an authorized dealer ("Plamondon") of appellant
("G.M.") a new 1968 Oldsmobile manufactured by
G.M. Kravitz complained of certain defects in his car
from the moment he took delivery of it. On a number of
occasions Plamondon, with G.M.'s knowledge and at its
expense, caused some repairs to be made to the automo-
bile, but failed however to correct the defects observed
by Kravitz and of which he continued to complain. In
October 1968, as he had not yet obtained satisfaction,
Kravitz tendered the automobile to G.M. and Plamon-
don upon reimbursement of the purchase price. A few
days later, he renewed his tender at the same time as he
delivered possession of the automobile. On November 1,
he brought an action against Plamondon and G.M. in
which he prayed (i) that the tender of the automobile be
declared valid, (ii) that the sale of the automobile to him
by Plamondon be cancelled, and (iii) that Plamondon
and G.M. be condemned jointly and severally to pay him
the purchase price of the automobile ($3,485.50) and
damages amounting to $2,648.21. The Superior Court
allowed Kravitz' action in accordance with his conclu-
sions, except that it reduced the amount of damages by
$862.95, fixing the amount of the condemnation at
$5,270.76. Plamondon and G.M. both appealed from
this decision, but the Court of Appeal unanimously
upheld the Superior Court judgment. Only G.M.
appealed to this Court. It raised only points of law,
which presented the question of the extent to which an
automobile manufacturer is liable to the buyer of a new
vehicle from one of its dealers for the latent defects in
such vehicle.

Held: The appeal should be dismissed.

Kravitz put forward three separate grounds of liabili-
ty in support of his action against G.M., the first being

General Motors Products of Canada
Limited (Difenderesse) Appelante;

et

Leo Kravitz (Demandeur) Intimi.

1978: 14 et 15 f6vrier; 1979: 23 janvier.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Spence, Pigeon, Dickson, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUfBEC

Vente - Automobile - Vices cachis - Garantie
ligale - Stipulation de non-garantie - Garantie con-
ventionnelle - Responsabiliti du manufacturier -
Code civil, art. 1491, 1522, 1527 d 1530.

En novembre 1967, l'intim6 (cKravitza) achate, d'un
concessionnaire autoris6 (aPlamondons) de l'appelante
(eG.M.P), une automobile neuve de marque Oldsmobile,
annbe 1968 fabriqu6e par G.M. D~s la livraison de la
voiture, Kravitz se plaint de certaines d6fectuosit6s. A
plusieurs reprises, Plamondon, A la connaissance et aux
frais de G.M., effectue des r6parations A l'automobile
mais sans r6ussir A corriger les d6fauts dont se plaint
toujours Kravitz. En octobre 1968, n'ayant pas encore
obtenu satisfaction, Kravitz offre l'automobile A G.M. et
A Plamondon contre remboursement du prix d'achat.
Quelques jours aprds, il r6itbre son offre en mame temps
qu'il dblivre possession de l'automobile. Le le novembre,
il intente, contre Plamondon et G.M., une action par
laquelle il demande (i) qu'il lui soit donn6 acte de l'offre
de l'automobile, (ii) que la vente de l'automobile A lui
consentie par Plamondon soit r6sili6e et (iii) que Pla-
mondon et G.M. soient solidairement condamnbs A lui
payer le prix d'achat de l'automobile ($3,485.50) et des
dommages-intbr8ts pour un montant de $2,648.21. La
Cour sup6rieure a fait droit A l'action de Kravitz selon
ses conclusions, sauf qu'elle a r6duit le montant des
dommages de $862.95, 6tablissant le montant de la
condamnation A $5,270.76. Plamondon et G.M. ont tous
deux appel6 de cette d6cision mais la Cour d'appel,
unanimement, a confirm6 le jugement de la Cour sup6-
rieure. Seule G.M. se pourvoit devant cette Cour. Elle
ne soulive que des moyens de droit qui posent le probl-
me de I'6tendue de la responsabilit6 du manufacturier
d'automobiles A l'6gard de celui qui a achet6 d'un
concessionnaire de ce manufacturier un v6hicule neuf
affect6 de vices cach6s.

Arrit: Le pourvoi doit 8tre rejet6.

A l'appui de son action contre G.M., Kravitz invoque
trois sources distinctes de responsabilit6 dont la pre-
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the legal warranty against latent defects provided for in
the Civil Code. For the purposes of art. 1527 C.C., the
manufacturer and the professional seller are always
presumed to be in bad faith, and their liability is the
same as that of the seller who is aware of the defects of
the thing sold. The manufacturer cannot avoid his liabil-
ity for latent defects in the thing he has manufactured
when he sells it to a dealer. In the case at bar, by selling
the vehicle to Plamondon, G.M. became liable to it for
the warranty against latent defects. Hence Plamondon
could have brought a redhibitory and damage action
against G.M., based on this legal warranty. Kravitz
could have exercised the remedy himself through an
action in subrogation. However, this is not what he
elected to do: he sought to exercise against G.M. a
personal right which he would have acquired with the
automobile and whereby he could avail himself directly
against the manufacturer of the legal warranty against
latent defects resulting from the sale by the latter to its
dealer. This approach raises three major difficulties: the
first results from the no-warranty stipulation; the second
has to do with the effect of G.M.'s conventional warran-
ty; and the third stems from the fact that Kravitz is
relying on a right flowing from a contract to which he
was not a party.

(1) The no-warranty clause contained in the contract
of sale between Plamondon and Kravitz seeks to repudi-
ate the legal warranty of the dealer and the manufactur-
er against defects. Although our courts accept the validi-
ty of non-liability clauses more readily than their French
counterparts, there is no reason to choose a solution
different from that adopted by the French courts in the
case of the sale of a new product by a professional seller
to a non-professional buyer. Both the professional seller
and the manufacturer must notify the purchaser of the
latent defects in the thing sold. Nowadays, when sales
are frequently standard-form contracts, it is important
not to permit a manufacturer or a professional seller to
systematically ignore the warranty against latent defects
or limit its effects, to the detriment of the non-profes-
sional buyer. This solution, which has already been
adopted by the courts of Quebec, is also consistent with
the majority decision of this Court in Touchette v.
Pizzagalli, [1938] S.C.R. 433. The no-warranty stipula-
tion therefore cannot be a bar to Kravitz' remedy
against G.M.

(2) When Kravitz took possession of the automobile,
Plamondon, acting as G.M.'s agent, gave him two book-
lets published by G.M., certain clauses of which con-
stituted a conventional warranty by G.M. By this war-

mibre est la garantie l6gale contre les d6fauts cach6s
pr6vue au Code civil. Pour les fins de l'art. 1527 C.c., le
fabricant et le vendeur professionnel sont toujours pr6su-
m6s 8tre de mauvaise foi et leur responsabilit6 est la
m~me que celle du vendeur qui connaissait les vices de la
chose vendue. Le fabricant ne peut se lib6rer de sa
responsabilit6 pour les vices cach6s de la chose qu'il a
fabriqu6e par le seul fait qu'il la vend A un concession-
naire. En I'esp6ce, par la vente du v6hicule A Plamon-
don, G.M. est devenue A l'6gard de celui-ci d6bitrice de
la garantie de vices cach6s. Plamondon pouvait donc
exercer un recours, fondA sur cette garantie, en r6dhibi-
tion et en dommages contre G.M. Kravitz aurait pu
exercer lui-m~me le recours au moyen de l'action subro-
gatoire. Mais ce n'est pas ce qu'il a choisi de faire: il
pr6tend exercer contre G.M. un droit propre qui lui
permettrait d'invoquer directement contre le fabricant la
garantie 16gale des vices cach6s r6sultant de la vente
faite par celui-ci A son concessionnaire et dont Kravitz
serait devenu le titulaire en sa qualit6 de propri6taire de
l'automobile. Cela soul6ve trois difficult6s principales: la
premibre r6sulte de la stipulation de non-garantie; la
deuxibme a trait A l'effet de la garantie conventionnelle
de G.M.; la troisiame provient du fait que Kravitz
pr6tend invoquer un droit r6sultant d'un contrat auquel
il n'est pas partie.

1) La clause de non-garantie contenue dans le contrat
de vente entre Plamondon et Kravitz vise A 6carter la
garantie 16gale des d6fauts du concessionnaire et du
manufacturier. Meme si nos tribunaux admettent plus
facilement que les tribunaux frangais la validit6 des
clauses de non-responsabilit6, il n'y a pas de raison
d'adopter une solution diff6rente de celle consacr6e par
la jurisprudence frangaise lorsqu'il s'agit de la vente
d'un produit neuf par un vendeur professionnel A un
acheteur d'occasion. Le vendeur professionnel tout
comme le fabricant ont l'obligation de d6noncer les vices
cach6s de la chose qu'ils vendent. Alors que de nos jours
la vente est fr6quemment un contrat d'adh6sion, il appa-
rait important de ne pas permettre qu'un fabricant ou
un vendeur professionnel puisse ignorer syst6matique-
ment la garantie des vices cach6s ou en restreindre les
effets au d6triment de l'acheteur occasionnel. Cette
solution, d6ji adopt6e par les tribunaux du Qubbec, est
d'ailleurs conforme A l'arrAt majoritaire de cette Cour
dans Touchette c. Pizzagalli, [1938] R.C.S. 433. La
stipulation de non-garantie ne peut donc pas faire obsta-
cle au recours de Kravitz contre G.M.

2) Lorsque Kravitz a pris possession de l'automobile,
Plamondon, agissant comme mandataire de G.M., lui a
remis deux livrets publi6s par G.M. et dont certaines
clauses constituent une garantie conventionnelle consen-
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ranty, G.M. wanted to eliminate its own legal warranty
as well as that of its dealer, and limit the extent of its
liability. Under the rule already shown, whereby neither
a manufacturer nor a professional seller can contract out
of the legal warranty against the latent defects or limit
the liability resulting from such warranty, any provision
of the conventional warranty the effect of which would
be to relieve G.M. from its liability under the legal
warranty must be held to be null and void. Accordingly,
the conventional warranty cannot be opposed to Kravitz'
claim against G.M.

(3) In order to decide on the merits of a direct
remedy by Kravitz against G.M., it must be decided
whether the legal warranty against latent defects result-
ing from the sale between G.M. and Plamondon has
effect only as between the immediate parties to the
contract, or whether it can also benefit a subsequent
purchaser of the thing sold. In support of the argument
that respondent cannot avail himself of a right that
flows from a contract to which he is not a party,
appellant cited art. 1023 C.C., under which a contract
has effect only between the contracting parties. How-
ever, the rule set forth in that article is not absolute, for
it is subject to exceptions (arts. 1028 to 1031 C.C.)
which lay down different rules depending on whether a
right or an obligation is involved. While in general a
contract binds only the contracting parties, it seems to
have always been recognized that some rights are so
closely related to a thing that they can benefit only its
owner. In light of this principle of the transfer of rights
that are identified with the thing or accessories thereto,
it must be said that the warranty against latent defects
is owed not only to the immediate purchaser, but also to
any subsequent purchaser of the thing. The sub-purchas-
er may therefore proceed directly against the first seller
for both cancellation and damages. However, the cancel-
lation in question is that of the first sale, since it is the
one which gives rise to the warranty of which the
sub-purchaser is availing himself. The price that the
first seller must reimburse is thus that of the first sale,
namely the price it received. The difference between the
price of the first sale (wholesale price) and that of the
second sale (retail price) is included in the damages
owed under art. 1527 C.C. In the case at bar, although
Kravitz expressly asked only that the sale to him by
Plamondon be cancelled, his conclusions against G.M.
necessarily imply that Kravitz did not intend that the
sale between G.M. and Plamondon should continue to
exist. On the other hand, Kravitz asked that G.M. be
required to reimburse the price he paid to Plamondon,
and the evidence does not indicate what was the price of
the sale by G.M. to Plamondon. However, this omission
is not important; if the price received by G.M. were

tie par G.M. Par cette garantie, G.M. veut supprimer sa
garantie l6gale comme celle de son concessionnaire et
limiter I'6tendue de sa responsabilit6. En vertu du prin-
cipe d6jA d6montr6 selon lequel un fabricant ou un
vendeur professionnel ne peut 6carter la garantie 16gale
des vices cach6s ou limiter la responsabilit6 qui en
d6coule, il faut tenir pour non 6crite toute disposition de
la garantie conventionnelle qui aurait pour effet de
d6gager G.M. de sa responsabilit6 en vertu de la garan-
tie 16gale. La garantie conventionnelle ne peut donc 8tre
invoqu6e A l'encontre du recours de Kravitz contre G.M.

3) Pour d6cider du bien-fond6 du recours direct de
Kravitz contre G.M., il faut d6terminer si la garantie
l6gale des vices cach6s r6sultant de la vente entre G.M.
et Plamondon a effet seulement entre les parties imm6-
diates du contrat ou si elle peut 6galement b6n6ficier A
un acqu6reur subs6quent de la chose vendue. A l'appui
de sa pr6tention que l'intim6 ne peut invoquer un droit
qui r6sulte d'un contrat auquel il n'est pas partie, I'appe-
lante cite l'art. 1023 C.c. selon lequel un contrat n'a
d'effet qu'entre les parties contractantes. Mais la r6gle
6nonc6e A cet article n'est pas absolue, car elle est
sujette A des exceptions (art. 1028 A 1031 C.c.) qui
posent des r6gles diff6rentes selon qu'il s'agit d'un droit
ou d'une obligation. Si en g6n6ral un contrat ne lie que
les parties contractantes, l'on semble par contre avoir
toujours reconnu qu'il est des droits qui se rattachent si
6troitement A une chose qu'ils ne peuvent b6n6ficier
qu'au propri6taire de cette chose. A la lumidre de ce
principe de la transmission des droits qui s'identifient
avec la chose ou en constituent l'accessoire, il faut dire
que la garantie des vices cach6s est due, non pas seule-
ment A l'acqubreur imm6diat, mais 6galement A tout
acqu6reur subs6quent de la chose. Le sous-acqubreur
peut donc agir directement contre le premier vendeur
tant en r6siliation qu'en dommages. Mais la r6siliation
dont il s'agit est celle de la premibre vente puisque c'est
elle qui donne naissance A la garantie dont se pr6vaut le
sous-acqubreur. Le prix que le premier vendeur doit
restituer est donc celui de la premibre vente, c'est-A-dire
celui qu'il a requ. Quant A la diff6rence entre le prix de
la premidre vente (prix de gros) et le prix de la deuxibme
vente (prix de d6tail), elle est comprise dans les domma-
ges-int6r8ts dus aux termes de l'art. 1527 C.c. En I'es-
pbce, mime si Kravitz ne demande express6ment que la
r6siliation de la vente qui lui a 6t6 consentie par Plamon-
don, ses conclusions prises contre G.M. impliquent
n6cessairement que Kravitz n'entendait pas que la vente
entre G.M. et Plamondon continue d'avoir effet. D'autre
part Kravitz demande que G.M. soit tenue A lui rem-
bourser le prix qu'il a lui-mAme vers6 et la preuve
n'indique pas le prix de la vente consenti par G.M. A
Plamondon. Cette omission est cependant sans impor-
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equal to or greater than that paid to Plamondon, G.M.
must reimburse the price it received; if the price
received by G.M. was (as is likely) less than that paid to
Plamondon, G.M. must also pay the difference between
the two prices in damages. Accordingly, under the legal
warranty for latent defects which it owed, G.M. must
pay Kravitz the amount of the selling price which the
latter paid Plamondon and the damages resulting from
the latent defects. G.M. is jointly and severally liable
with Plamondon for payment in full of the sum owed
Kravitz, since this was a commercial transaction for
G.M. and Plamondon.

As G.M. is liable on the legal warranty for latent
defects, there is no need to express an opinion on the
other two arguments relied on by Kravitz, the conven-
tional warranty and delictual liability.

Samson & Filion v. Davie Shipbuilding & Repairing
Co., [1925] S.C.R. 202; Socidtd Intermat v. Entreprise
Libre et autre, J.C.P. 1971, II, 16555; Glengoil Steam-
ship Co. et al. v. Pilkington et al. (1897), 28 S.C.R.
146; Canada Steamship Lines Ltd. v. The King, [1952]
A.C. 192; Lucas v. Socitd Acidries de Maromme,
J.C.P. 1972, II, 17280; Bonato v. Sociitd des Etablisse-
ments Zryd, J.C.P. 1975, II, 17912; Michaud v. Ltour-
neux, [1967] C.S. 150; Rioux v. General Motors
Products of Canada Limited et al., [1971] C.S. 828;
Disaulniers v. Ford Motor Company of Canada Ltd.,
[1976] C.S. 1609; Comp. mitallurgique belge v. Comp.
des chemins de fer du Nord et autres, D.1885.1.357;
Entreprise moderne de canalisations et de travaux
publics v. Silvestre et autres, S.1963.1.193; Ross v.
Dunstall (1921), 62 S.C.R. 393; Epoux Nicolas v.
Miran et autre, Bull., 1973, IV, No 105, 89, referred to;
Touchette v. Pizzagalli, [1938] R.C.S. 433, followed;
Gougeon v. Peugeot Canada Ltie, [1973] C.A. 824,
distinguished.

APPEAL against a decision of the Court of
Appeal, affirming a judgment of the Superior
Court. Appeal dismissed.

Keenan Lapierre and Jean Turgeon, for the
appellant.

Morris Chaikelson, for the respondent.

The judgment of the Court was delivered by

PRATTE J.-The problem raised by this appeal,
which is here by leave of this Court, has to do with
the extent to which an automobile manufacturer is

tance; si le prix regu par G.M. est 6gal ou supbrieur A
celui pay6 A Plamondon, G.M. doit restituer le prix
qu'elle a requ; si le prix requ par G.M. est, comme il est
vraisemblable, inf6rieur A celui pay6 A Plamondon, G.M.
doit payer en plus la diff6rence entre les deux prix, i
titre de dommages-int6r8ts. Par cons6quent, G.M. doit,
en vertu de la responsabilit6 l6gale des d6fauts cach6s
dont elle est d6bitrice, payer A Kravitz le montant du
prix de vente que celui-ci a vers6 A Plamondon ainsi que
les dommages qui sont la cons6quence des vices cach6s.
G.M. est solidaire avec Plamondon du paiement int6gral
de la somme due A Kravitz, puisqu'il s'agit pour G.M. et
Plamondon d'une affaire de commerce.

Comme la garantie 16gale des d6fauts cach6s entraine
la responsabilit6 de G.M., il n'y a pas lieu de se pronon-
cer sur les deux autres moyens invoques par Kravitz, soit
la garantie conventionnelle et la responsabilit6 d6lic-
tuelle.

Jurisprudence: Samson & Filion c. Davie Shipbuild-
ing & Repairing Co., [ 1925] R.C.S. 202; Sociiti Inter-
mat c. Entreprise Libre et autre, J.C.P. 1971, II, 16555;
Glengoil Steamship Co. et autre c. Pilkington et autres
(1897), 28 R.C.S. 146; Canada Steamship Lines Ltd. v.
The King, [ 1952] A.C. 192; Lucas c. Socidti Aciiries de
Maromme, J.C.P. 1972, II, 17280; Bonato c. Sociitd des
Etablissements Zryd, J.C.P. 1975, II, 17912; Michaud
c. Litourneux, [1967] C.S. 150; Rioux c. General
Motors Products of Canada Limited et autre, [1971]
C.S. 828; Disaulniers c. Ford Motor Company of
Canada Ltd., [1976] C.S. 1609; Comp. mitallurgique
beige c. Comp. des chemins de fer du Nord et autres,
D.1885.1.357; Entreprise moderne de canalisations et
de travaux publics c. Silvestre et autres, S.1963.1.193;
Ross c. Dunstall (1921), 62 R.C.S. 393; Epoux Nicolas
c. Miran et autre, Bull., 1973, IV, No 105, 89; Touchette
c. Pizzagalli, [1938] R.C.S. 433 (arrAt suivi); distinction
faite avec l'arrat Gougeon c. Peugeot Canada Lte,
[1973] C.A. 824.

POURVOI A 1'encontre d'un arrat de la Cour
d'appel confirmant un jugement de la Cour sup6-
rieure. Pourvoi rejet6.

Keenan Lapierre et Jean Turgeon, pour
l'appelante.

Morris Chaikelson, pour I'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PRATrE-Ce pourvoi, form6 avec la
permission de cette Cour, soul~ve le probl6me de
l'6tendue de la responsabilit6 du manufacturier
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liable to the buyer of a new vehicle from one of its
dealers for the latent defects in such vehicle.

By written contract dated November 8, 1967,
respondent ("Kravitz") purchased a new 1968
Oldsmobile ("the automobile") from Plamondon
Chevrolet-Oldsmobile Lt6e ("Plamondon"). The
automobile was delivered on January 6, 1968. It
was manufactured by appellant ("G.M."), and
Plamondon was one of its authorized dealers.

Appellant complained of certain defects in his
car from the moment he took delivery of it. On a
number of occasions Plamondon, with G.M.'s
knowledge and at its expense, caused some repairs
to be made to the automobile, but failed however
to correct the defect observed by Kravitz and of
which he continued to complain.

Kravitz had not obtained satisfaction as yet in
October 1968. On October 18, he tendered the
automobile to G.M. and Plamondon upon reim-
bursement of the purchase price. On October 31
he renewed his tender to Plamondon at the same
time as he delivered possession of the automobile.
On November 1, he brought an action against
Plamondon and G.M. in which he prayed (i) that
the tender of the automobile be declared valid, (ii)
that the sale of the automobile to him by Plamon-
don be cancelled, and (iii) that Plamondon and
G.M. be condemned jointly and severally to pay
him the sum of $6,133.71, which included the
purchase price of the automobile ($3,485.50) and
the amount of certain damages ($2,648.21).

The Superior Court (Perrault J.) held that the
automobile had serious latent defects that justified
the cancellation of the sale. The trial court com-
mented as follows on the two points of law raised
by defendants:

Defendants have raised two points of law:

(1) The legal relation between Plaintiff and the two
Defendants was different as there was a contract entered
into with Plamondon but none with General Motors;

d'automobiles A l'6gard de celui qui a achet6 d'un
concessionnaire de ce manufacturier un v6hicule
neuf affect6 de vices cach6s.

Par contrat 6crit en date du 8 novembre 1967,
l'intim6 (KKravitz*) achte de Plamondon Chevro-
let-Oldsmobile Lte (iPlamondoni) une automo-
bile neuve de marque Oldsmobile, ann6e 1968
(al'automobilel) dont il prend livraison le 6 janvier
1968. L'automobile a 6t6 fabriqu6e par I'appelante
(,G.M.,) dont Plamondon est l'un des concession-
naires autoris6s.

Ds la livraison de sa voiture, l'intim6 se plaint
de certaines d6fectuosit6s. A plusieurs reprises,
Plamondon, A la connaissance et aux frais de
G.M., effectue des r6parations A l'automobile mais
sans r6ussir A corriger les d6fauts dont se plaint
toujours Kravitz.

Au mois d'octobre 1968, Kravitz n'a toujours
pas obtenu satisfaction. Le 18 octobre, il offre
l'automobile A G.M. et A Plamondon contre rem-
boursement du prix d'achat. Le 31 octobre, il
r6itbre son offre A Plamondon en mime temps qu'il
d6livre possession de l'automobile. Le 1 novem-
bre, il intente, contre Plamondon et G.M., une
action par laquelle il demande (i) qu'il lui soit
donn6 acte de l'offre de l'automobile, (ii) que la
vente de l'automobile A lui consentie par Plamon-
don soit r6sili6e et (iii) que Plamondon et G.M.
soient solidairement condamn6s A lui payer une
somme de $6,133.71 qui comprend le prix d'achat
de l'automobile ($3,485.50) et le montant
($2,648.21) de certains dommages.

La Cour sup6rieure (le juge Perrault) a jug6 que
l'automobile 6tait affect6e de d6fauts cach6s
importants de nature A justifier la r6siliation de la
vente. Pour ce qui est des moyens de droit invoqu6s
par les parties d6fenderesses, le tribunal de pre-
mibre instance dit ce qui suit:

[TRADUCTION] Les d6fenderesses soul6vent deux
questions de droit:

(1) Le lien de droit entre le demandeur et chacune
des deux d6fenderesses est diff6rent puisqu'il a conclu
un contrat avec Plamondon, mais aucun avec General
Motors;
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(2) The clauses of the sale contract P-1, in particular
No. 4 on the front page of that contract and the
provisions of General Motors' warranty, which appear
on pages 5, 7 and 9 of Exhibit P-15, would relieve them
of any liability.

It has been held by our Courts that it is of no great
importance whether a fault committed by a party is
contractual or delictual. It has also been held that
traders or manufacturers are presumed to know the
defects of a thing they sell or manufacture and cannot
escape legal warranty or quasi-offence liability.

The Superior Court allowed respondent's action
in accordance with his conclusions, except that it
reduced the amount of damages to be paid jointly
and severally by defendants by $862.95 to
$5,270.76. Both Plamondon and G.M. appealed
from this judgment of the Superior Court.

The Court of Appeal upheld the judgment of the
Superior Court, the unanimous reasons of that
Court being written by Tremblay C.J.Q.

With respect to the existence of latent defects,
Tremblay C.J.Q. was of the opinion that the trial
judge had not erred in assessing the facts. He
concluded [TRANSLATION] "the judgment as
regards Plamondon is clearly correct".

Tremblay C.J.Q. disposed of G.M.'s appeal as
follows:

[TRANSLATION] General Motors maintains in particu-
lar that it should not be held liable jointly and severally
with the seller of the automobile. The question of the
manufacturer's liability in the case of an automobile
with latent defects was considered by this Court recently
in Dame Gougeon v. Peugeot Canada Limitle et al.,
[1973] C.A. 824. In a unanimous decision, the Court
found in the purchaser's favour. I see no reason to
reopen the discussion here.

Only G.M. is appealing to this Court from the
decision of the Court of Appeal. In support of its
appeal appellant raises only points of law, and
none of them is based on a lack of evidence or an
incorrect assessment of the facts. It is now
common ground that, when it was delivered to
Kravitz, the automobile had latent defects that
rendered it unfit for the use for which it was

(2) Les clauses du contrat de vente P-1, plus pr6cis6-
ment la clause no 4, en premiere page de ce contrat, et
les dispositions de la garantie de General Motors que
l'on retrouve aux pages 5, 7 et 9 de la pidce P-15 les
exonbrent de toute responsabilit6.

Nos tribunaux ont jug6 que le caract~re d6lictuel ou
contractuel d'une faute commise par une partie importe
peu. II a 6galement 6t6 jug6 que les commergants ou
fabricants sont cens6s connaltre les d6fauts de l'article
qu'ils vendent ou fabriquent et qu'ils ne peuvent 6chap-
per A la garantie l6gale ou A la responsabilit6
quasi-d6lictuelle.

La Cour supbrieure a fait droit A l'action de
l'intim6 suivant ses conclusions, sauf qu'elle a
r6duit le montant des dommages de $862.95, 6ta-
blissant le montant de la condamnation solidaire A
$5,270.76. Plamondon et G.M. en ont tous deux
appel6 de ce jugement de la Cour supbrieure.

La Cour d'appel, dans un arrat unanime dont les
motifs sont exprim6s par le juge en chef Tremblay,
a confirm6 le jugement de la Cour superieure.

En ce qui a trait A l'existence de d6fauts cach6s,
le juge en chef Tremblay est d'avis que le juge de
premiere instance n'a pas err6 dans son appr6cia-
tion des faits; il conclut eque le jugement est
manifestement bien fond6 quant A Plamondonp.

Pour ce qui est de l'appel form6 par G.M., le
juge en chef Tremblay en dispose dans les termes
suivants:
General Motors soutient surtout qu'elle ne devrait pas
Etre tenue responsable conjointement et solidairement
avec le vendeur de l'automobile. Cette question de la
responsabilit6 du fabricant dans le cas de vente d'une
automobile affect6e de d6fauts cach6s fut 6tudi6e par
notre Cour dans l'arrt r6cent et unanime Dame Gou-
geon vs Peugeot Canada Limitle et al., [1973] C.A.
824, et r6solue dans un sens favorable A I'acheteur. Je ne
crois pas opportun de r6ouvrir la discussion.

Seule G.M. se pourvoit devant cette Cour contre
l'arrat de la Cour d'appel. A l'appui de son pour-
voi, I'appelante ne souldve que des moyens de droit
dont aucun n'est fond6 sur une insuffisance de
preuve ou une mauvaise appr6ciation des faits. Il
n'est plus contest6 que l'automobile 6tait, au
moment de sa livraison A Kravitz, affect6e de vices
cach6s qui la rendaient impropre A l'usage auquel
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intended. The amount of damages established by
the Superior Court is not being challenged; these
damages were claimed as compensation for the
loss sustained by respondent because the automo-
bile was not of the quality that the latter was
entitled to demand, not because of the loss caused
by the thing. Otherwise, the evidence is in many
respects far from satisfactory. However, the
uncontradicted presumptions indicate that the
automobile was purchased by Plamondon from
G.M., and that at the time of its delivery by G.M.
to Plamondon, it had the same latent defects which
led to the cancellation of the sale by Plamondon to
Kravitz; in any event, these facts are not disputed
by appellant; indeed, the grounds relied on in
support of its appeal imply that it takes them as
proven.

With respect to the relationship between G.M.
and Plamondon, all we know is that the latter was
the former's dealer. The record does not indicate
anything as to the nature of the legal relationship
between the two parties. Plamondon must there-
fore be deemed to be an independent seller.

Kravitz put forward three separate grounds of
liability in support of his action against G.M.: (i)
the legal warranty against latent defects provided
for in the Civil Code; (ii) the conventional warran-
ty given by G.M. to Kravitz when he purchased
the automobile; and (iii) the delict that G.M.
would have committed in marketing a motor vehi-
cle with latent defects. According to Kravitz,
G.M.'s liability would therefore be legal, contrac-
tual and delictual.

Let us first consider whether Kravitz can suc-
cessfully, as against G.M., avail himself of the
legal warranty against latent defects.

In a contract of sale, the seller has two principal
obligations: the delivery and the warranty of the
thing sold (art. 1491 C.C.). The warranty obliga-
tion, which is essentially the complement to or
corollary of the delivery obligation, has in turn two
objectives: warranty against eviction and warranty
against latent defects.

elle 6tait destin6e. Le montant des dommages
6tabli par la Cour sup6rieure n'est pas en discus-
sion; ces dommages sont r6clam6s en compensation
du pr6judice subi par l'intim6 A raison du fait que
l'automobile ne pr6sentait pas la qualit6 que
celui-ci 6tait en droit d'exiger et non pas A raison
du pr6judice caus6 par la chose. Quant au reste, la
preuve est A plusieurs 6gards loin d'8tre satisfai-
sante. Cependant, les pr6somptions non contredites
qui d6coulent de la preuve permettent de dire que
l'automobile a 6t6 achet6e par Plamondon de G.M.
et qu'elle 6tait, lors de sa livraison par G.M. A
Plamondon, affect6e des mimes d6fauts cach6s
dont l'existence a entrain6 la r6siliation de la vente
par Plamondon A Kravitz. Ces faits ne sont d'ail-
leurs pas contest6s par l'appelante; au contraire,
les moyens invoqu6s A l'appui de son pourvoi impli-
quent qu'elle les tient pour av6r6s.

Au sujet des relations entre G.M. et Plamondon,
on sait seulement que celui-ci 6tait le concession-
naire de celui-la; le dossier ne r6vble rien sur la
nature des rapports juridiques entre ces deux par-
ties. II faut donc consid6rer Plamondon comme un
vendeur ind6pendant.

A l'appui de son action contre G.M., Kravitz
invoque trois sources distinctes de responsabilit6:
(i) la garantie l6gale contre les d6fauts cach6s
pr6vue au Code civil; (ii) la garantie convention-
nelle donn6e par G.M. A Kravitz lors de l'achat de
l'automobile et (iii) le dblit qu'aurait commis G.M.
en mettant sur le march6 un v6hicule-moteur qui
6tait affect6 de vices cach6s. Selon Kravitz, la
responsabilit6 de G.M. serait donc A la fois 16gale,
contractuelle et d6lictuelle.

Voyons d'abord si Kravitz peut invoquer avec
succ6s contre G.M. la garantie 16gale des d6fauts
cach6s.

Dans le contrat de vente, le vendeur a deux
obligations principales: il doit livrer et garantir la
chose vendue (art. 1491 C.c.). Cette obligation de
garantie, qui est en somme le compl6ment ou le
corollaire de l'obligation de d6livrance, a elle-
mime deux objets: la garantie contre l'6viction et
la garantie des d6fauts cach6s.

796 GENERAL MOTORS V. KRAVITZ Pratte J. [1979]l1 S.C.R.



[1979] 1 R.C.S. GENERAL MOTORS C. KRAVITZ Le Juge Pratte 797

Article 1522 of the Civil Code reads as follows:

Art. 1522. The seller is obliged by law to warrant the
buyer against such latent defects in the thing sold, and
its accessories, as render it unfit for the use for which it
was intended, or so diminish its usefulness that the
buyer would not have bought it, or would not have given
so large a price, if he had known them.

If the thing sold has latent defects that render it
unfit for the use for which it was intended, the
buyer may, inter alia, have the sale cancelled,
which entails the reimbursement of the price and
of the expenses caused by the sale; if the seller
knew or was presumed to know of the latent
defects, the buyer is also entitled to the payment of
all damages he has suffered (art. 1527 C.C.).

The seller who knows of a latent defect in the
thing sold has the obligation to so inform his buyer
(Gross, La notion dobligation de garantie dans le
droit des contrats, at p. 195, No. 203): this is
required by the most elementary honesty. If he
remains silent, he is necessarily in bad faith and
commits a "dol" that makes him liable for "all
damages suffered by the buyer" (art. 1527 C.C.).

The second paragraph of art. 1527 C.C. (this
paragraph is not to be found in the Code Napoli-
on) provides that the seller is similarly liable if,
although not actually aware of the latent defects,
he is nervertheless presumed to know them. The
Code does not specify to whom this presumption
should apply. However, the jurists and the courts
both agree that the professional seller dealing in
similar goods and the seller-manufacturer both fall
under the presumption. Neither one may be igno-
rant of the defects of the things they manufacture
or in which they are dealing; because of their trade
they are equated with the seller who is aware of
the defects of the thing sold, and their liability is
the same as his: Domat, Livre 1, Tit. II, section
XI, No. 7; Pothier, Tome 3, Nos. 212 and 213;
Com., May 15, 1972, Bull. 1972, IV, No. 144 at p.
143; D. 1965.389; D. 1967.99; Samson & Filion v.

En vertu de l'art. 1522 C.c.,

Art. 1522. Le vendeur est tenu de garantir l'acheteur A
raison des d6fauts cach6s de la chose vendue et de ses
accessoires, qui la rendent imprope A l'usage auquel on
la destine ou qui diminuent tellement son utilit6 que
l'acqu~reur ne l'aurait pas achete, ou n'en aurait pas
donn6 si haut prix, s'il les avait connus.

Si la chose vendue est affect6e de vices cach6s
qui la rendent imprope A l'usage A laquelle elle est
destin6e, I'acqu6reur peut, entre autres, obtenir la
r6siliation de la vente, ce qui entraine le rembour-
sement du prix et des frais occasionn6s par la
vente; il peut aussi, si le vendeur connaissait ou
6tait pr6sume connaltre les vices cach6s, obtenir le
remboursement de tous les dommages-interets
qu'il a soufferts (art. 1527 C.c.).

Le vendeur qui vend une chose affect6e d'un
vice cach6 dont il connait l'existence a l'obligation
d'en informer l'acheteur (Gross, La notion d'obli-
gation de garantie dans le droit des contrats, A la
p. 195, no 203): c'est ce qu'exige l'honn~tet6 la plus
616mentaire; s'il garde le silence, il est n6cessaire-
ment de mauvaise foi et commet une manoeuvre
dolosive qui le rend responsable ade tous les dom-
mages-int6r~ts soufferts par l'acheteurp (art. 1527
C.c.).

Le deuxibme alin6a de l'art. 1527 C.c. (cet
alin6a ne se retrouve pas au Code Napolion)
impose la m8me responsabilit6 A celui qui, ne
connaissant pas les vices cach6s de la chose
vendue, est cependant pr6sumb les connaltre. Le
Code ne precise pas A qui doit s'appliquer cette
pr6sompion. La doctrine et la jurisprudence ensei-
gnent cependant que tombent sous le coup de cette
pr6somption le vendeur professionnel trafiquant en
semblables matibres de meme que le vendeur-
fabricant. L'un et l'autre n'ont pas le droit d'igno-
rer les d6fauts de la chose qu'ils fabriquent ou
qu'ils font profession de vendre; A raison de leur
profession, ils sont assimil6s au vendeur qui con-
naissait les vices de la chose vendue, et leur respon-
sabilit6 est la m8me que celle de celui-ci: Domat,
livre 1, Tit. II, section XI, no 7; Pothier, tome 3, n-
212 et 213; Com., 15 mai 1972, Bull. 1972, IV, no
144, A la p. 143; D. 1965.389; D. 1967.99; Samson
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Davie Shipbuilding & Repairing Co.', at p. 207;
Touchette v. Pizzagalli2, at p. 439.

For the purposes of art. 1527 C.C., the manu-
facturer and the professional seller are always
presumed to be in bad faith (3- civ., June 23, 1971,
Bull. 1971, III, No. 403, at p. 286); their liability
for the damages sustained by the buyer is based on
"dol", actual or presumed. Anglin C.J. made this
point in Samson & Filion v. Davie Shipbuilding &
Repairing Co., at p. 208: "The basis of the liability
under art. 1527 CC. is dol, actual or presumed".

What is the situation when, as in the case at bar,
the manufacturer has sold a new thing to a dealer
who is himself a professional seller? If the latter is
presumed to be aware of the defects when he
resells the thing, does it not follow that he is also
presumed to be aware of them when he buys it
from the manufacturer? While this reasoning
could have some appeal in certain circumstances,
it cannot serve to exempt the manufacturer from
his liability for latent defects in the thing he has
manufactured when he sells it to a dealer who is
responsible for reselling it. The manufacturer of a
defective thing must assume the ultimate responsi-
bility for his incompetence, actual or presumed.
The bad faith of the professional seller toward the
non-professional buyer does not convert the "dol"
of the manufacturer toward his dealer into an act
of good faith. In a decision of October 27, 1970,1
the Cour de cassation ruled as follows:

[TRANSLATION] The company that manufactures a
machine must be accountable for its defects as a profes-
sional seller in dealing with its buyer, the dealer. It must
guarantee the latter against judgments for latent defects
rendered in favour of the buyer of the machine.

In the case at bar, therefore, there is no doubt
that in selling the vehicle to its dealer G.M.
became liable to it for the warranty against latent

[1925] S.C.R. 202.
2 [1938] S.C.R. 433.
Socidtd Intermat v. Entreprise Ubre et autre, J.C.P. 1971,

II, 16655.

& Filion c. Davie Shipbuilding & Repairing Co.',
A la p. 207; Touchette c. Pizzagalli2, A la p. 439.

Pour les fins de l'art. 1527 C.c., le fabricant et le
vendeur professionnel sont donc toujours pr6sum6s
8tre de mauvaise foi (3c civ., 23 juin 1971, Bull.
1971, III, no 403, A la p. 286); leur responsabilit6
pour les dommages-int6rats subis par l'acheteur est
fond6e sur le dol actuel ou pr6sum6; c'est ce que
notait le juge en chef Anglin dans Samson &
Filion c. Davie Shipbuilding & Repairing Co., A la
p. 208: [TRADUCTION] aLe fondement de la res-
ponsabilit6 en vertu de l'art. 1527 du Code civil est
le dol, r6el ou pr6sum6*.

Mais, quelle est la situation lorsque, comme
dans l'esp6ce, le fabricant a vendu un objet neuf A
un concessionnaire lui-m8me vendeur profession-
nel? Si lors de la revente, ce dernier est pr6sumb
connaltre les vices, ne doit-on donc pas dire qu'il
est 6galement pr6sumb les connaltre lorsqu'il
achte la chose du manufacturier? Ce raisonne-
ment pourrait peut-8tre avoir quelque attrait dans
certaines circonstances, mais il ne saurait 8tre
retenu de fagon A permettre au manufacturier de
se lib6rer de toute responsabilit6 pour les vices
cach6s dont est atteinte la chose qu'il a fabriqu6e,
du seul fait qu'il la vend A un concessionnaire qui
est lui-m~me charg6 de la revendre. Le fabricant
d'une chose vicieuse doit porter l'ultime responsa-
bilit6 de son imp6ritie, actuelle ou pr6sum6e. La
mauvaise foi du vendeur professionnel A l'6gard de
l'acheteur d'occasion ne transforme pas en bonne
foi la manceuvre dolosive du fabricant A l'6gard de
son concessionnaire; dans un arrat du 27 octobre
1970,1 la Cour de cassation statuait comme suit:
La soci6t6 fabricant d'une machine, doit r6pondre en
qualiti de vendeur professionnel de ses vices dans ses
rapports avec son acheteur, concessionnaire. Elle doit
garantir celui-ci des condamnations prononc6es contre
lui, dont la responsabiliti pour vices cachis a iti mise
en jeu par I'acquireur de la machine.

Dans l'esp~ce, il ne saurait donc faire de doute
que, par la vente du v6hicule A son concession-
naire, G.M. soit devenue d6bitrice de la garantie

1[1925] R.C.S. 202.
2 [1938] R.C.S. 433.

Socidtj Intermat c. Entreprise I-bre et autre, J.C.P. 1971,
II, 16655.
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defects (see Cass. Com., December 17, 1973,
J.C.P. 1975, II, 17912). Hence Plamondon could
have brought a redhibitory and damage action
against G.M., based on this legal warranty against
latent defects. In the appropriate circumstances,
Kravitz could have exercised this remedy himself
through an action in subrogation.

However, this is not what Kravitz elected to do.
He sought to exercise against G.M. a personal
right which he would have acquired with the
automobile and whereby he could avail himself
directly against the manufacturer of the legal war-
ranty against latent defects resulting from the sale
by the latter to its dealer. This approach raises
three major difficulties: the first results from the
no-warranty stipulation contained in the contract
of sale between Plamondon and Kravitz; the
second has to do with the effect of G.M.'s conven-
tional warranty; and the third stems from the fact
that Kravitz is relying on a right flowing from a
contract to which he was not a party.

I

The contract of sale between Plamondon and
Kravitz contains the following no-warranty provi-
sion:
[TRANSLATION] 4. It is expressly agreed that there are
no legal, conventional or contractual conditions or war-
ranties, including the legal warranty for latent defects,
or representations expressed, implied or otherwise, made
by the dealer or manufacturer, their representatives or
on the motor vehicle, body or parts hereafter supplied,
and that no collateral agreement shall be the dealer's
responsibility unless it be in writing.

The purpose of this clause, by its very wording,
is to repudiate the legal warranty of the dealer and
the manufacturer against latent defects.

The problem therefore arises as to whether in
the circumstances of the case at bar this clause
should be held to be valid.

The French courts have consistently held that
any clause avoiding or limiting the liability of a
professional manufacturer or seller is void.

des vices cach6s A l'6gard de ce dernier (voir Cass.
Com., 17 d6c. 1973, J.C.P. 1975, II, 17912). Pla-
mondon pouvait donc exercer un recours en r6dhi-
bition et en dommages contre G.M., recours fond6
sur cette garantie 16gale des vices cach6s. Dans des
circonstances appropri6es, Kravitz aurait pu exer-
cer lui-mime ce recours au moyen de l'action
subrogatoire.

Mais, ce n'est pas ce que Kravitz a choisi de
faire: il pr6tend exercer contre G.M. un droit
propre qui lui permettrait d'invoquer directement
contre le fabricant la garantie l6gale des vices
cach6s r6sultant de la vente faite par celui-ci A son
concessionnaire et dont Kravitz serait devenu le
titulaire en sa qualit6 de propri6taire de l'automo-
bile. Ceci soulbve trois difficult6s principales: la
premibre r6sulte de la stipulation de non-garantie
contenue au contrat de vente entre Plamondon et
Kravitz; la deuxidme a trait A l'effet de la garantie
conventionnelle de G.M.; la troisidme provient du
fait que Kravitz pr6tend invoquer un droit r6sul-
tant d'un contrat auquel il n'est pas partie.

I

Le contrat de vente entre Plamondon et Kravitz
contient une stipulation de non-garantie qui se lit
comme suit:
4. Il est express6ment entendu qu'il n'y a pas de Condi-
tions, ni Garanties, l6gales ou conventionnelles ou con-
tractuelles, incluant la Garantie 16gale pour les d6fauts
latents, ou Repr6sentations exprim6es ou sous-entendues
ou autrement, faites par l'Agent ou le manufacturier, ses
Officiers ou sur le v6hicule-moteur, ChAssis ou Pices
fournies ci-aprds, ni qu'aucune entente collat6rale ne
sera la responsabilit6 de l'Agent A moins qu'elle ne soit
faite par 6crit.

Cette clause, selon son texte m~me, vise A 6car-
ter la garantie l6gale des d6fauts cach6s du conces-
sionnaire et du manufacturier.

Le probl~me se pose donc de savoir si dans des
circonstances comme celles de la pr6sente espce
cette clause doit 8tre tenue pour valide.

En France, la jurisprudence est constante: elle
tient pour non avenue toute clause 6lusive ou
limitative de responsabilit6 qui 6mane d'un profes-
sionnel, fabricant ou vendeur.
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Although our courts generally accept the validi-
ty of non-liability clauses more readily than their
French counterparts (Glengoil Steamship Co. et
al. v. Pilkington et al.4, Canada Steamship Lines
Ltd. v. The King'), I see no reason to choose a
solution different from that adopted by the French
courts in the case of the sale of a new product by a
professional seller to a non-professional buyer. The
principle that the parties to a contract may stipu-
late as they wish is not absolute; it necessarily
assumes that the parties are in good faith and it
cannot be used to allow one of them to stipulate in
a contract against the consequences of the "dol"
he has committed when making this very contract.

Some legal commentators question this solution
in the case of a clause excluding warranty against
latent defects. They contend that there is no "dol"
or fault in not performing something that has not
been promised. However, this opinion is not gener-
ally followed. French case law refuses to accept
this distinction and equates no-warranty clauses
made by a manufacturer or professional seller to
clauses avoiding or limiting liability: in both cases
it considers them as not having been written. In a
decision of January 20, 1970,6 the Cour de cassa-
tion held:

[TRANSLATION] Any manufacturer is required to be
aware of the defects of the thing manufactured, and
despite any provision excluding in advance his warranty
against latent defects, must make good the damages
resulting from the defects.

More recently, in a decision of December 17,
1973,7 the Cour de cassation applied the same rule
to a professional seller:
[TRANSLATION] ... A professional seller is required to
know the defects of the thing sold by him and hence
cannot rely on a provision excluding, in advance, his
warranty for latent defects.

Ripert, in his Traiti dimentaire de droit com-
mercial (8th ed., T. 2, No. 2540, at p. 424), wrote:

4(1897), 28 S.C.R. 146.
[1952] A.C. 192.

6 Lucas v. Socidtd Aciries de Maromme, J.C.P. 1972, II,
17280.

7 Bonato v. Socitd des Etablissements Zryd, J.C.P. 1975, II,
17912.

M8me si de fagon g6n6rale nos tribunaux
admettent plus facilement que les tribunaux fran-
gais la validit6 des clauses de non-responsabilit6
(Glengoil Steamship Co. et autre c. Pilkington et
autres4, Canada Steamship Lines Ltd. v. The
King), je ne vois pas de raison d'adopter une
solution diff&rente de celle consacr6e par la juris-
prudence frangaise lorsqu'il s'agit de la vente d'un
produit neuf par un vendeur professionnel A un
acheteur d'occasion. Le principe de la libert6 des
conventions n'est pas absolu; il tient n6cessaire-
ment pour acquis la bonne foi des parties et il ne
saurait 6tre invoqu6 pour permettre A l'une d'elles
de se d6gager par contrat des cons6quences du dol
commis lors de la formation de ce m~me contrat.

Certains auteurs contestent cette solution lors-
qu'il s'agit d'une clause de non-garantie des vices
cach6s. C'est que, selon eux, il n'y a ni dol ni faute
A ne pas ex6cuter ce que l'on n'a pas promis. Cette
opinion n'est toutefois pas g6n6ralement suivie. La
jurisprudence frangaise refuse d'admettre cette
distinction et elle assimile les clauses de non-
garantie qui 6manent d'un fabricant ou d'un ven-
deur professionnel aux clauses blusives ou limitati-
ves de responsabilit6: dans un cas comme dans
l'autre, elle les tient pour non-6crites. Dans un
arrat du 20 janvier 1970,6 la Cour de cassation a
statub:
Tout fabricant est tenu de connaitre les vices affectant
la chose fabriqu6e et doit, malgr6 toute stipulation
excluant A l'avance sa garantie pour vices cach6s, r6pa-
rer les cons6quences dommageables de ces vices.

Plus r6cemment, dans un arrat du 17 d6cembre
1973,1 la Cour de cassation a appliqu6 la mime
ragle au vendeur professionnel:
... le vendeur professionnel est tenu de connaltre les
vices affectant la chose par lui vendue et ne peut donc se
pr6valoir d'une stipulation excluant, A l'avance, sa
garantie pour vices cach6s.

Ripert, dans son Traiti imentaire de droit
commercial (8- 6d., t. 2, no 2540, A la p. 424) 6crit:

4 (1897), 28 R.C.S. 146.
5 [1952] A.C. 192.
6 Lucas c. Sociitd Aciiries de Maromme, J.C.P. 1972, II,

17280.
7Bonato v. Socitdi des Etablissements Zryd, J.C.P. 1975, II,

17912.
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[TRANSLATION] 2540. Conventional warranty.-Con-
tracts of sale often contain specific clauses designed
either to extend or to limit or eliminate the legal
warranty.

Restrictive clauses are more frequent. They sometimes
eliminate the seller's warranty completely, or limit the
seller's obligation to a certain length of time, for exam-
ple, or to the replacement of parts acknowledged to be
defective, exclusive of any additional damages. How-
ever, clauses of this type are valid only if the seller was
unaware of the defect at the time of the sale (Civ., art.
1643). According to the approach taken by the courts,
such clauses cannot be relied on by a professional seller
or manufacturer.

Moreover, a manufacturer or professional seller
is not permitted by the courts to establish that it
was impossible for him to know of the latent
defect; the presumption of knowledge that flows
from the professional status is considered to be not
rebuttable:
[TRANSLATION] ... It must be made clear that this
presumption of knowledge of the defect is not rebut-
table; indeed, it would appear that no decision has
allowed a manufacturer to take refuge behind the tech-
nical impossibility of detecting or preventing the defect.
Although the absolute nature of the presumption has
been criticized by some commentators, it has continued
to be asserted with the same force in recent decisions of
the courts.
(Malinvaud, La responsabiliti civile du fabricant en
droitfranCais, G.P. 1973, II, doc. 465, No. 10)

It must therefore be concluded that in France,
even though the Code Napolion contains no provi-
sion corresponding to the second paragraph of art.
1527 C.C., the professional seller and the manu-
facturer are not allowed to set aside the warranty
against latent defects or to limit its effects (Gross,
ibid., Nos. 167 and 168, at pp. 153 et seq.). In an
obvious effort to protect the non-professional
buyer, the courts have more or less made the
warranty against latent defects a matter of public
policy in cases where the sale is made by a manu-
facturer or professional seller. Savatier wrote thus
(J.C.P. 1975, II, 17912):
[TRANSLATION] Since this rule relates to public policy,
it is binding on the professional seller, in spite of all
clauses excluding or limiting his liability that he may

2540. Garantie conventionnelle.-Le contrat de vente
contient souvent des clauses particulibres qui ont pour
but, soit d'itendre soit de limiter ou supprimer la garan-
tie 16gale.

Les clauses restrictives sont plus fr6quentes. Elles sup-
priment parfois compl6tement la garantie due par le
vendeur. Ou bien elles limitent l'obligation du vendeur,
par exemple A une certaine dur6e, ou au remplacement
des pieces reconnues d6fectueuses A l'exclusion de tous
dommages et int6r8ts suppl6mentaires. Mais les clauses
de ce genre ne sont valables que si le vendeur ignorait le
vice au moment de la vente. (Civ., art. 1643). D'aprbs
l'assimilation admise par la jurisprudence, elles ne peu-
vent pas 6tre invoqu6es par un vendeur professionnel ou
fabricant.

De plus, la jurisprudence n'admet pas que le
fabricant ou le vendeur professionnel puissent 6ta-
blir qu'il leur 6tait impossible de connaltre le vice
cach6; elle tient pour irr6fragable la pr6somption
de connaissance qui s'attache A leur 6tat
professionnel:
... II faut pr6ciser qu'il s'agit 1A d'une pr6somption
irrifragable de connaissance du vice car, semble-t-il,
aucune d6cision n'a admis qu'un fabricant puisse se
retrancher derriare l'impossibilit6 technique de d6celer
le vice ou d'en empecher la survenance. Bien qu'il ait 6t6
critiqu6 par certains auteurs, le caractbre absolu de la
pr6somption est toujours affirm6 avec la mime force
dans la jurisprudence r6cente.

(Malinvaud, La responsabiliti civile du fabricant en
droitfrangais, G.P. 1973, II, doc. 465, no 10)

II faut donc conclure qu'en France, mime si le
Code Napolion ne contient pas de disposition cor-
respondant au 2- alin6a de notre art. 1527 C.c., le
vendeur professionnel et le fabricant ne sont pas
admis A 6carter la garantie des d6fauts cach6s non
plus qu'A en restreindre les effets. (Gross, ibid., n-
167 et 168, aux pp. 153 et subs.). Dans le but
6vident de prot6ger l'acheteur occasionnel, les tri-
bunaux ont en quelque sorte attribu6 un caractbre
d'ordre public A la garantie des vices cach6s lors-
que la vente est consentie par un fabricant ou un
vendeur professionnel. C'est ainsi que Savatier a
pu 6crire (J.C.P. 1975, II, 17912):
Etant d'ordre public, cette r6gle s'impose donc au ven-
deur professionnel, en d6pit de toutes les clauses exclusi-
ves ou limitatives de responsabilit6 qu'il pourrait stipuler
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directly or indirectly stipulate. In point of fact he is
generally skilful enough to present such clauses to his
customers (who have no legal experience) as a gratui-
tous warranty, while at the same time limiting it to a
short period and guaranteeing only repair work unilater-
ally limited by him. This is deception because, as far as
the customer is concerned, the warranty against latent
defects is a legal right and not a contractual favour
subject to limitation.

For the purposes of the case at bar, it is not
necessary to go as far as French case law. We do
not have to rule, for instance, on the nature of the
presumption of knowledge mentioned in art. 1527
C.C. Neither appellant nor Plamondon have
attempted to rebut this presumption. Moreover, it
is clear from the record that it would have been
impossible for them to do so successfully.

The only problem is as to whether the no-liabili-
ty clause contained in the contract of sale between
Plamondon and Kravitz should be given effect, or
whether it should rather be ignored because it was
stipulated by a professional who has not rebutted
(assuming that such rebuttal was legally permissi-
ble) the presumption of knowledge flowing from
his status.

When a non-professional buyer purchases a new
thing from a dealer of the manufacturer, he is
entitled to receive a thing which is free of latent
defects, i.e. which is not unfit for the use for which
it was manufactured or sold. In my view, the
solution adopted by the French courts in this
regard is completely justified, and I see no reason
to depart from it especially because it is in accord
with the very principles underlying the relevant
provisions of the Civil Code, and is also in con-
formity with the text thereof.

Consequently, both the professional seller and
the manufacturer must notify the purchaser of the
latent defects in the thing sold (Cass. 1- civ.,
October 4, 1977, G.P. 1977, II, Pan. 359). By
keeping silent they commit a "dol" that nullifies
the clause which excludes all warranty or only the
consequences thereof. They cannot escape their
liability by resorting to a general provision that
negates the warranty. Moreover, it is obvious in

directement ou indirectement. En fait, il a g6n6ralement
I'habilet6 de pr6senter ces clauses A ses clients (juridi-
quement inexp6rimentbs) comme une garantie b6n6vole,
tout en la bornant A un temps court, et en ne garantis-
sant qu'une r6paration unilat6ralement limit6e. C'est
une tromperie, car, pour le client, la garantie des vices
cach6s est un droit 16gal, et non une faveur contractuelle
susceptible de limitation.

Pour les fins de l'esp6ce qui nous est soumise, il
n'est pas n~cessaire d'aller aussi loin que la juris-
prudence frangaise. Nous n'avons pas A d6cider
par exemple du caractare de la pr6somption de
connaissance mentionn6 A l'art. 1527 Cc.; I'appe-
lante, pas plus que Plamondon, n'ont tent6 de
repousser cette pr6somption. II est d'ailleurs mani-
feste A la lecture du dossier qu'il leur aurait 6t6
impossible de le faire avec succs.

Le seul problkme est celui de savoir si l'on doit
donner effet A la clause de non-responsabilit6 con-
tenue au contrat de vente entre Plamondon et
Kravitz ou si l'on doit plut6t la tenir pour non-
6crite parce qu'elle 6mane d'un professionnel qui
n'a pas repouss6 (A supposer qu'une telle preuve
soit admise) la pr6somption de connaissance qui
d6coule de son 6tat.

Lorsqu'un acheteur d'occasion ach6te une chose
neuve du concessionnaire du manufacturier, il a le
droit de recevoir une chose qui est exempte de
vices cach6s, c'est-A-dire qui n'est pas impropre A
l'usage pour lequel elle a 6t6 fabriqu6e ou vendue.
La solution retenue par la jurisprudence frangaise
A cet 6gard me semble pleinement justifibe, et je
vois d'autant moins de raison de s'en 6carter
qu'elle est inspir6e des principes m8mes qui ont
pr6sid6 A l'61aboration des dispositions pertinentes
du Code civil et qu'elle n'en contredit d'ailleurs
pas le texte.

Le vendeur professionnel tout comme le fabri-
cant ont en cons6quence l'obligation de d6noncer
les vices cach6s de la chose qu'ils vendent (Cass.
I- civ., 4 octobre 1977, G.P. 1977, II, Pan. 359).
En gardant le silence, ils commettent un dol qui
vicie la clause exclusive de garantie comme celle
qui en exclurait les cons6quences. Ils ne peuvent
6chapper A leur responsabilit6 en tentant, par une
disposition g6ndrale, d'6carter la garantie. Au sur-
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the case at bar that neither the dealer nor the
manufacturer intended that the sale be made at
the buyer's own risk: the stipulation in the contract
of sale between Plamondon and Kravitz does not
suggest this.

Nowadays, when sales are frequently standard-
form contracts, it is, in my view, important not to
permit a manufacturer or a professional seller to
systematically ignore the warranty against latent
defects or limit its effects, to the detriment of the
non-professional buyer, who certainly needs as
much protection today as he did in Pothier's time.
This solution, which has already been adopted by
the courts of Quebec (Michaud v. Litourneux8,
Rioux v. General Motors Products of Canada
Limited et al.9, Disaulniers v. Ford Motor Com-
pany of Canada Limitedo, is also consistent with
the majority decision of this Court in Touchette v.
Pizzagalli". That case involved a redhibitory
action brought against a professional seller by the
buyer of a new automobile who complained that
the side windows of his vehicle were not water-
tight. The seller maintained, inter alia, that he was
not bound by the legal warranty against latent
defects because the contract of sale contained a
clause limiting the seller's liability, under which
the buyer had agreed at the time of the purchase
that the manufacturer's warranty [TRANSLATION]
"was the only explicit or implicit warranty pertain-
ing to the said automobile". By its undertaking the
manufacturer had warranted the vehicle [TRANS-
LATION] "against any defect in material or work-
manship", but it had limited its liability to replac-
ing the parts considered to be defective. It was first
held that the defects complained about by the
buyer and which the seller had not repaired were
grounds for the redhibitory action, even though it
seems clear that the defects were not so serious as
not to be correctible. It was also held-and this is
the point of particular interest here-that since the
manufacturer's warranty had not been honoured
(the automobile was still defective), the seller
could not rely on such conventional warranty to

[1967] C.S. 150.
(1971] C.S. 828.

o [1976] C.S. 1609.
1 [1938] S.C.R. 433.

plus, il est manifeste, dans l'esp6ce, que ni le
concessionnaire ni le fabricant n'ont voulu que la
vente soit faite aux risques et p6rils de l'acheteur:
la stipulation du contrat de vente entre Plamondon
et Kravitz n'est pas A cet effet.

Alors que de nos jours la vente est fr6quemment
un contrat d'adh6sion, il m'apparait important de
ne pas permettre qu'un fabricant ou un vendeur
professionnel puisse ignorer syst6matiquement la
garantie des vices cach6s ou en restreindre les
effets au d6triment de l'acheteur occasionnel qui a
certes besoin d'autant de protection aujourd'hui
qu'A l'6poque de Pothier. Cette solution, d6ji
adopt6e par les tribunaux de Qubbec (Michaud c.
Litourneux, Rioux c. General Motors Products
of Canada Limited et autre9 , Disaulniers c. Ford
Motor Company of Canada Limited o, est d'ail-
leurs conforme A l'arr8t majoritaire de cette Cour
dans Touchette c. Pizzagalli". Dans cette affaire,
il s'agissait d'une action r6dhibitoire intent6e
contre un vendeur professionnel par l'acheteur
d'une automobile neuve qui se plaignait que les
glaces latbrales arribre de son v6hicule n'6taient
pas imperm6ables. Le vendeur pr6tendait entre
autres n'8tre pas tenu A la garantie l6gale des vices
cach6s parce que le contrat de vente contenait une
clause restrictive de responsabilit6 en vertu de
laquelle l'acheteur avait convenu, lors de l'achat,
que la garantie du fabricant a.tait la seule garantie
explicite ou implicite en rapport avec ladite auto-
mobile,. Par son engagement, le fabricant avait
garanti le v6hicule acontre tout d6faut de matidre
ou de main-d'euvre*, mais il avait limit6 sa res-
ponsabilit6 au remplacement des pi~ces jug6es
d6fectueuses. L'on a d'abord jug6 que les vices
dont se plaignait l'acheteur et que le vendeur
n'avait pas r6par6s donnaient ouverture A l'action
r6dhibitoire m~me s'il semble bien qu'ils n'6taient
pas sbrieux au point de ne pouvoir 8tre corrig6s.
L'on a 6galement d6cid6-et c'est lU le point qui
nous int6resse surtout ici-que la garantie du
fabricant n'ayant pas t6 honor6e (l'automobile
6tait toujours d6fectueuse), le vendeur ne pouvait

[1967] C.S. 150.
[1971] C.S. 828.

1o [19761 C.S. 1609.
[19381 R.C.S. 433.

[1979] 1 R.C.S. 803
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repudiate its own legal warranty against latent
defects. After reviewing the French case law, Duff
C.J. added at p. 439:

In other words, the appellant ought not to be permitted,
under cover of the stipulation, to repudiate all responsi-
bility in warranty, even the obligation to perform the
stipulation itself: and I agree with the judges of the
Court of King's Bench that by reason of this repudiation
the respondent is entitled, by force of article 1065 C.C.,
to be relieved of his agreement to substitute the obliga-
tions under this stipulation for the legal warranty which,
in the absence of such an agreement, would bind the
appellant. It follows that the respondent is entitled to
invoke the provisions of articles 1522-1529 C.C. in
which the reciprocal rights of seller and purchaser are
stated in respect of warranty against latent defects.

I am therefore of the opinion that the no-war-
ranty stipulation contained in the contract of sale
between Plamondon and Kravitz must be held to
be null and void; it cannot be a bar to Kravitz's
remedy against G.M.

II

But what about the conventional warranty
given by G.M. when the automobile was delivered
to Kravitz?

When Kravitz took possession of the automobile
Plamondon, then acting as G.M.'s agent, gave him
two booklets published by G.M. and bearing
G.M.'s trademark. One was entitled "Owner's
Manual" (booklet No. 1) and the other "Owner
Protection Plan and New Vehicle Warranty"
.(booklet No. 2); both related to 1968 Oldsmobiles.
Booklet No. 1 contained the following clause:

To OUR NEW OLDSMOBILE OWNERS

When purchased new, your Oldsmobile is
covered by the New Vehicle Warranty
and the policy on Oldsmobile Owner Ser-
vice, both of which are contained in your
Owner Protection Plan booklet given to
you by your Authorized Oldsmobile
Dealer at the time of delivery.

1968 Warranty

invoquer cette garantie conventionnelle pour 6car-
ter sa propre garantie 16gale des vices cach6s.
Aprbs avoir rappel6 la jurisprudence frangaise en
la matibre, le juge en chef Duff ajoute, A la p. 439:
[TRADUCTION] En d'autres termes, on ne devrait pas
permettre A l'appelant de repousser, sous couvert de la
stipulation, toute responsabilit6 relative A la garantie,
mime l'obligation d'ex6cuter la stipulation elle-meme:
comme les juges de la Cour du banc du Roi, je suis
d'avis qu'en raison de cette r6pudiation, l'intim6 a droit,
aux termes de 'article 1065 du Code civil, d'6tre lib6r6
de son engagement A substituer aux obligations cr66es
par cette convention la garantie l6gale qui lierait I'appe-
lant en l'absence d'une telle convention. Il s'ensuit que
l'intim6 a droit d'invoquer les dispositions des articles
1522-1529 du Code civil oil l'on 6nonce les droits r6ci-
proques du vendeur et de l'acheteur relativement A la
garantie contre les d6fauts cach6s.

Je suis donc d'avis que la stipulation de non-
garantie contenue au contrat de vente entre Pla-
mondon et Kravitz doit 8tre tenue pour non
avenue; elle ne peut faire obstacle au recours de
Kravitz contre G.M.

II

Mais, qu'en est-il de la garantie conventionnelle
consentie par G.M. lors de la livraison de l'auto-
mobile A Kravitz?

Lorsque Kravitz a pris possession de l'automo-
bile, Plamondon, agissant alors comme mandataire
de G.M., lui a remis deux livrets publi6s par G.M.
et portant la marque de commerce de G.M., l'un
appel6 (Owner's Manual (livret no 1) et l'autre
*Owner Protection Plan and New Vehicle War-
ranty* (livret no 2); ces deux livrets visaient les
voitures Oldsmobile 1968. Le livret no 1 contient la
mention suivante:
[TRADUCTION] Aux PROPRItTAIRES D'UNE NOUVELLE

OLDSMOBILE

Lorsque votre nouvelle Oldsmobile est
achet6e neuve, elle est prot6g6e par la
garantie de v6hicule neuf et la politique de
service aux propri6taires d'Oldsmobile,
lesquelles sont d6crites dans le livret d'en-
tretien qu vous remet votre concession-
naire Oldsmobile au moment de la
livraison.

Garantie 1968
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Booklet No. 2 contained certain information on
the warranty covering the vehicle. The following
provisions are of particular interest here:

There are no warranties, expressed or implied, made by
any authorized Oldsmobile Dealer or General Motors
Products of Canada, Limited, on new 1968 Model Old-
smobile passenger cars or passenger car chassis except
the warranty against defects in material and workman-
ship set out below:

NEW VEHICLE WARRANTY
General Motors Products of Canada, Limited, (herein
referred to as General Motors) warrants to the War-
ranted Owner only (as herein defined) each Vehicle (as
herein defined) to be free from defects in material and
workmanship under normal use and service during the
time and mileage limits and subject to all other provi-
sions and limitations hereinafter set forth.

VEHICLE
For purposes of this Warranty, the term "Vehicle"
means each new and unused 1968 Model Oldsmobile
passenger car and passenger car chassis including all
equipment and accessories thereon (except tires), manu-
factured or supplied by General Motors.

WARRANTED OWNER

For purposes of this Warranty, the term "Warranted
Owner" means the owner of the Vehicle who holds such
Vehicle for use and not for resale, who is registered as a
Warranted Owner with General Motors and possesses a
Protect-O-Plate issued by General Motors in owner's
name for such Vehicle.

Any authorized Oldsmobile Dealer selling a new and
unused Vehicle will register the first owner thereof with
General Motors as first Warranted Owner. The first
Warranted Owner shall be entitled to all the benefits of
the 24 month/24,000 mile and 5 year/50,000 mile
provisions of this Warranty without further registration
with General Motors.

LIMITATIONS

GENERAL MOTORS OBLIGATION-General Motors obli-
gation under this Warranty is limited to repairing or
replacing, at its option, any part of parts which are

Le livret no 2 donne certains renseignements
concernant la garantie dont b6n6ficie le v6hicule.
Pour les fins du pr6sent litige, il importe de citer
les dispositions suivantes:
[TRADUCTION] Il n'existe pas de garantie formelle ou
implicite, 6tablie par le concessionnaire Oldsmobile ou
par la General Motors Products of Canada, Limited, sur
les voitures de tourisme ou chAssis des voitures de
tourisme neufs Oldsmobile 1968 except6 la garantie
contre tout vice de matibre et de fabrication d6crite
ci-dessous.

GARANTIE DE VLHICULE NEUF
La General Motors Products of Canada, Limited, (appe-
16e ci-aprbs la General Motors), garantit au propri6taire
agr66 seulement (tel que d6fini ci-aprds) chaque v6hicule
(tel que d6fini ci-aprbs) contre tout vice de matibre et de
fabrication dans les conditions normales d'utilisation et
de service pour les limites de temps ou de millage et
subordonn6ment A toute disposition et restriction 6non-
c6es ci-aprbs.

VtHICULE
Pour l'application de la pr6sente garantie, le mot ev6hi-
cule* signifie chaque voiture de tourisme et chissis de
voiture de tourisme neufs et inutilis6s Oldsmobile 1968,
y compris tout l'6quipement et les accessoires d'origine
(A l'exclusion des pneus) fabriqu6s ou fournis par la
General Motors.

PROPRItTAIRE AGREP

Pour I'application de la pr6sente garantie, I'expression
apropri6taire agr66* signifie le propri6taire qui prend
possession de tel v6hicule dans le but de s'en servir et
non de le revendre, le propri6taire qui est enregistr6
comme propri6taire agr66 auprbs de la General Motors
et le propri6taire qui d6tient une plaque Protec-O-Plate
6mise par la General Motors au nom du propri6taire de
tel v6hicule.

Tout concessionnaire Oldsmobile qui vend un v6hicule
neuf et inutilis6 enregistrera le nom du propri6taire
initial, comme premier propri6taire agr66 auprs de la
General Motors. Le premier propri6taire agr66 aura
droit A tous les privilages de cette garantie de 24 mois ou
24,000 milles et de 5 ans ou 50,000 milles sans aucun
autre enregistrement auprs de la General Motors.

RESTRICTIONS

OBLIGATIONS DE LA GENERAL MOTORS-Les obliga-
tions de la General Motors en vertu de cette garantie se
limitent A la r6paration ou au remplacement, A son
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returned to an authorized Oldsmobile Dealer at such
Dealer's place of business and which examination shall
disclose to General Motors reasonable satisfaction to
have been defective in material or workmanship. Repair
or replacement under this Warranty shall be performed
by any authorized Oldsmobile Dealer at such Dealer's
place of business without charge for replacement parts
or labor.

SOLE WARRANTY

This Warranty is the only warranty applicable to the
Vehicle and is expressly in lieu of all other warranties,
expressed or implied, including any implied warranty of
mercantability or fitness for a particular purpose, and of
any other obligation or liability on the part of General
Motors Products of Canada, Limited, and General
Motors Products of Canada, Limited, neither assumes
nor authorizes any other person to assume for it any
other obligation or liability in connection with such
Vehicle.

We must now determine the effect of this con-
ventional warranty on the legal warranty which, as
we have seen, is owed by G.M. as a result of the
sale to Plamondon.

The first and last paragraphs above-quoted
leave no doubt that by its warranty contained in
booklet No. 2 G.M. wanted to eliminate its own
legal warranty as well as that of its dealer. After
warranting that the vehicle was free from "defects
in material and workmanship", G.M. attempted to
limit its liability to the replacement or repair of
defective parts as appears from the clause entitled
"Limitations". In this way G.M. wanted to avoid
any liability for the reimbursement of the price
and the payment of damages.

I have already shown that neither a manufactur-
er, nor generally a professional seller, can contract
out of the legal warranty against latent defects or
limit the liability resulting from such warranty.
Consequently, any provision of the conventional
warranty contained in booklet No. 2 the effect of
which would be to relieve G.M. from its liability
under the legal warranty for latent defects for
which it is liable must be held to be null and void.

choix, de toute piace qui est retourn6e aux ateliers d'un
concessionnaire Oldsmobile, pourvu que l'examen de la
piace fasse apparaitre, d'une facon jug6e raisonnable-
ment satisfaisante par la General Motors, une d6fectuo-
sit6 de matiare ou de fabrication. La r6paration ou le
remplacement de pi6ces d6fectueuses en vertu de cette
garantie sera effectu6 dans les ateliers du concession-
naire Oldsmobile sans frais de pidces ou de main-d'oeu-
vre.

GARANTIE EXCLUSIVE

Cette garantie qui annule et remplace toute autre garan-
tie formelle ou implicite, quelle qu'elle soit, y compris
toute garantie implicite de qualit6 loyale et marchande
et d'aptitude A un usage particulier, est l'unique garantie
de v6hicule d6finissant valablement toutes les obligations
et toute la responsabilit6 de la General Motors Products
of Canada, Limited, et la General Motors Products of
Canada, Limited, d6nie qualit6 et pouvoir A quiconque
d'assumer en ses lieu et place une responsabilit6 autre A
l'6gard des v6hicules concern6s.

Quelle est la port6e de cette garantie conven-
tionnelle eu 6gard A la garantie 16gale dont G.M.
est, comme on l'a vu, d6bitrice par suite de la vente
consentie A Plamondon?

Par le bon de garantie contenu au livret no 2,
G.M. a d'abord voulu supprimer sa propre garan-
tie 16gale comme celle de son concessionnaire. La
lecture du premier et du dernier alin6as du texte
pr6cit6 ne laisse aucun doute A ce sujet. De plus,
aprbs avoir garanti que le v6hicule 6tait exempt de
avice[s] de matibre et de fabrication,, G.M. a
entendu, par la disposition intitul6e aRestrictions)
limiter sa responsabilit6 au remplacement ou A la
r6paration de pidces d6fectueuses; G.M. entendait
ainsi 6liminer toute responsabilit6 pour la restitu-
tion du prix et le paiement de dommages-int6rets.

J'ai d6jA d6montr6 qu'un fabricant, pas plus
qu'en r~gle g6n6rale un vendeur professionnel, ne
peut 6carter la garantie 16gale des vices cach6s ou
limiter la responsabilit6 qui en d6coule. II faut, en
cons6quence, tenir pour non-6crite toute disposi-
tion de la garantie conventionnelle contenue au
livret no 2 qui aurait pour effet de d6gager G.M. de
sa responsabilit6 en vertu de la garantie l6gale
pour vices cach6s dont elle est d6bitrice.
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It follows that G.M.'s conventional warranty,
stipulated in booklet No. 2, cannot be opposed to
Kravitz's claim against G.M.

III

We must now determine whether Kravitz can
exercise a direct remedy against G.M. based on
the legal warranty against latent defects resulting
from the sale between G.M. and Plamondon. In
other words, the question is whether the warranty
has effect only as between the immediate parties to
the contract or whether it can also benefit a subse-
quent purchaser of the thing sold.

Appellant contended that respondent cannot
avail himself of a right that flows from a contract
to which he is not a party; to support this conten-
tion, it referred to the principle expressed in art.
1023 C.C. (which corresponds to art. 1165 C.N.),
under which a contract has effect only between the
contracting parties.

Article 1023 reads as follows:
Art. 1023. Contracts have effect only between the con-
tracting parties: they cannot affect third persons, except
in the cases provided in the article of the fifth section of
this chapter.

The very wording of this article makes it clear
that the rule therein set forth is not absolute: it is
subject to exceptions. In fact, there are so many
exceptions that after analysing the corresponding
provisions of the Code Napolion, Savatier con-
cluded as follows ("Le pr6tendu principe de l'effet
relatif des contrats", (1934) 33, Rev. trim. dr. civ.
525, at p. 544):
[TRANSLATION] Hence art. 1165 in itself has almost no
useful meaning, and it would be particularly dangerous
and inaccurate to take it literally. It cannot be narrowed
down to a specific area until so many exceptions have
been carved out which include most cases where there
are strong reasons why contracts should have some
effects on third parties.

The exceptions to the rule stated in art. 1023
C.C. are based primarily on the interpretation of
arts. 1028 to 1031 C.C., contained in Section V of
the Civil Code, which are to the same effect as the
corresponding provisions of the Code Napolion.
There is no need to study each article in detail; be
it sufficient to point out that the rules differ

Il suit que la garantie conventionnelle de G.M.,
stipul6e au livret no 2, ne peut 6tre invoqu6e A
l'encontre du recours de Kravitz contre G.M.

III

II faut maintenant voir si Kravitz peut exercer
contre G.M. un recours direct fond6 sur la garan-
tie 16gale des vices cach6s r6sultant de la vente
entre G.M. et Plamondon. Il s'agit en somme de
savoir si cette garantie a effet seulement entre les
parties imm6diates au contrat ou si elle peut 6gale-
ment b6n6ficier A un acqubreur subs6quent de la
chose vendue.

L'appelante soutient que l'intimb ne peut. invo-
quer un droit qui r6sulte d'un contrat auquel il
n'est pas partie; elle invoque A l'appui de sa pr6ten-
tion le principe 6nonc6 par l'art. 1023 C.c. (auquel
correspond l'art. 1165 C.N.) selon lequel un con-
trat n'a d'effet qu'entre les parties contractantes.

L'article 1023 se lit comme suit:
Art. 1023. Les contrats n'ont d'effet qu'entre les parties
contractantes; ils n'en ont point quant aux tiers, except6
dans les cas auxquels il est pourvu dans la section 5 de
ce chapitre.

Le texte mime de cet article fait bien voir que la
ragle qui y est 6nonc6e n'est pas absolue; elle est
sujette A des exceptions; de fait, celles-ci sont si
nombreuses que Savatier, aprbs avoir fait une ana-
lyse des dispositions correspondantes du Code
Napolion (*Le pr6tendu principe de l'effet relatif
des contratso, (1934) 33, Rev. trim. dr. civ. 525, A
la p. 544), concluait:
Ainsi, I'article 1165 n'a, par lui-meme, presque aucun
sens utile; et il serait singulibrement dangereux et
inexact de le prendre au mot. On n'arrive A lui d6termi-
ner un domaine qu'apras des amputations successives
qui embrassent, en fait, la plupart des cas oA un int6rt
s6rieux pousse A maler des tiers aux effets du contrat.

Les exceptions A la ragle 6nonc6e dans l'art.
1023 C.c. s'appuient essentiellement sur l'interpr6-
tation des art. 1028 A 1031 C.c. contenus A la
section V du Code civil qui sont au m~me effet que
les dispositions correspondantes du Code Napo-
lion. Il n'est pas n6cessaire d'6tudier en d6tail
chacun de ces articles. Il suffit de rappeler que les
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depending on whether a right or an obligation is
involved. While it is generally true that a contract
binds only the contracting parties, and their
successors either universal or by general title, this
does not necessarily mean that a contract can
never benefit a successor by particular title.
Indeed, it seems to have always been recognized
that some rights are so closely related to a thing
that they can benefit only its owner. Pothier, who
was the source of these provisions in our Civil
Code and those in the Code Napolion, states
clearly that successors by particular title benefit
from the stipulations pertaining to the thing they
acquire (Pothier, Tome 2, No. 67):

[TRANSLATION] 67. Case four-What one stipulates
with respect to a thing one owns may be validly stipulat-
ed not only in one's favour and one's heirsbut for all
one's successors by particular title to this thing, which
are included under the term "successors" used in con-
tracts. In this case we are by no means stipulating for
another ... For example, I could validly agree "that you
shall never exercise against me, or against my heirs or
successors, the rights of substitution that may someday
be available to you with respect to such an inheritance".
This agreement has effect, even with respect to those
who acquire the inheritance by particular title through
me.

This is indisputable with respect to those who acquire
it by onerous title, because since I am obligated to them
by the warranty, it is to my advantage that you cause
them no interference in this inheritance. This is all that
is required in order for me to be considered to have
made for myself any stipulations I make for them.
However, the decision also applies with respect to those
who may subsequently take from me by way of dona-
tion, although I am not oblitaged to them by the war-
ranty, since I have a sufficient interest in retaining free
disposition of the thing for me to validly agree with you
"that you will not interfere with those to whom I shall
see fit to dispose of it, by whatever title".

In an article published in 1924 that is still often
cited ("De l'effet A l'6gard de l'ayant cause par-
ticulier des contrats g6n6rateurs d'obligations rela-
tifs aux biens transmis", (1924) 23, Rev. trim. dr.
civ. 481), Lepargneur said (at p. 484):
[TRANSLATION] Common sense and fairness require
that a purchaser be not bound by a prior contractual

rdgles qu'ils posent sont diff6rentes selon qu'il
s'agit d'un droit ou d'une obligation. S'il est en
g~n6ral vrai qu'un contrat ne lie que les parties
contractantes, leurs ayants cause universels et A
titre universel, il n'en d6coule pas n6cessairement
qu'un contrat ne puisse jamais b6n6ficier A un
ayant cause A titre particulier. En effet, l'on
semble avoir toujours reconnu qu'il est des droits
qui se rattachent si 6troitement A une chose qu'ils
ne peuvent b6n6ficier qu'au propri6taire de cette
chose. Pothier, qui a 6t6 l'inspirateur de ces dispo-
sitions de notre Code civil comme de celles du
Code Napolion, indique clairement que les succes-
seurs A titre particulier ont le b6ndfice des stipula-
tions relatives A la chose qu'ils acquibrent (Pothier,
tome 2, no 67):
67. Quatribme cas.-Ce que nous stipulons par rapport
A une chose qui nous appartient, nous le pouvons vala-
blement stipuler, non-seulement pour nous et nos h6ri-
tiers, mais pour tous nos successeurs A titre singulier A
cette chose, lesquels sont compris sous le terme d'ayants
cause, usit6 dans les contrats; ce n'est point en ce cas
stipuler pour un autre ... Par exemple, je puis valable-
ment convenir aque vous ne ferez jamais valoir contre
moi, ni contre mes hbritiers ou ayants cause, les droits
de la substitution qui pourrait 8tre un jour ouverte A
votre profit par rapport A un tel h6ritage*; et cette
convention a effet, mame par rapport A ceux qui acquer-
raient par la suite de moi cet h6ritage A titre singulier.

Cela est indubitable A I'6gard de ceux qui l'acquer-
raient A titre on6reux: car 6tant tenu envers eux A la
garantie, j'ai intret que vous ne leur apportiez aucun
trouble dans cet h6ritage; ce qui suffit pour que ce que je
stipule pour eux, je sois cens6 le stipuler pour moi. Mais
la d6cision a lieu aussi A l'6gard de ceux qui acquer-
raient de moi par la suite A titre de donation, quoique je
ne sois pas tenu envers eux de la garantie; car l'int6r8t
que j'ai de conserver la libre disposition de ma chose, est
suffisant pour que je puisse valablement convenir avec
vous eque vous ne ferez aucun trouble A ceux envers qui
je jugerai A propos d'en disposer, A quelque titre que ce
soits.

Dans un article publi6 en 1924 et qui fait encore
autorit6 (aDe l'effet A l'6gard de l'ayant cause
particulier des contrats g6nbrateurs d'obligations
relatifs aux biens transmis, (1924) 23, Rev. trim.
dr. civ. 481), Lepargneur 6crivait (A la p. 484):
Le bon sens et I'6quit6 exigent qu'un acqu&reur ne puisse
se trouver tenu d'une obligation contractuelle ant6rieure
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obligation without having agreed thereto, at least
implicitly.

On the other hand, however, in the case of a personal
right that is an advantage for the thing transferred and
is so closely related to it that it cannot be exercised
without the thing, common sense also seems to support
the view that the purchaser should be allowed to enjoy
this right, even without a special agreement.

In fact, if the transfer of this right is accepted, we
really fail to see who could complain about it. It certain-
ly could not be the debtor, since the substitution of one
creditor for another in no way increases his obligation.

Furthermore, we feel that it is more in keeping with a
proper understanding of the interests of society and of
modern concerns for the purchaser to acquire all the
rights of his predecessor in title to the thing transferred,
even if these are not real rights.

Even the most restrictive theory accepts the
transfer of rights that are identified with the thing
or accessories thereto. Aubry and Rau (6th ed.,
Volume 2, No. 176), who are the main proponents
of this theory, have this to say:

[TRANSLATION] The successor by particular title
enjoys all the rights and remedies which his predecessor
in title had acquired for the direct benefit of the tangible
or intangible thing which he acquired, that is to say all
the rights and actions which have been identified with
the thing as its active elements or which have become its
accessories.

Where an obligation is identified with the thing
transferred or is the accessory thereof, the succes-
sor by particular title of the first seller is not
regarded as a third party, and it is considered
normal that he be automatically substituted for
the previous creditor of such obligation. (Du Gar-
reau de la M6chenie, "La vocation de l'ayant
cause A titre particulier aux droits et obligations de
son auteur", (1944) 42, Rev. trim. dr. civ. 219).

The warranty against latent defects, like the
warranty against eviction, is clearly an accessory
of the thing sold.
[TRANSLATION] For a long time and in accordance with
the general law, the courts have held that the obligation
of warranty is transferred to the creditor's successors,
without it being necessary to distinguish between the

sans y avoir consenti, au moins implicitement.

Mais en revanche, quand il s'agit d'un droit personnel
qui constitue pour la chose transmise un avantage et qui
se rapporte si 6troitement A elle que sans elle son
exercice n'est plus possible, le bon sens ne nous parait
plus s'opposer A ce que l'acqubreur en puisse b6n6ficier,
meme sans convention sp6ciale.

En effet, si l'on admet la transmission de ce droit,
nous ne voyons vraiment pas qui va pouvoir s'en plain-
dre. Ce n'est certes pas le d6biteur, puisque la substitu-
tion d'un cr6ancier A un autre n'aggrave en rien son
obligation.

D'autre part, il nous semble plus conforme A l'int6ret
social bien compris et aux pr6occupations de l'esprit
moderne que I'acqu6reur se trouve investi de tous les
droits de son auteur relatifs A la chose transmise, mime
s'il ne s'agit pas de droits r6els.

M8me la doctrine la plus restrictive admet la
transmission des droits qui s'identifient avec la
chose ou en constituent l'accessoire; Aubry et Rau
(6e 6d., tome 2, no 176) qui sont les principaux
d6fenseurs de cette doctrine s'expriment comme
suit:

Le successeur particulier jouit de tous les droits et
actions que son auteur avait acquis dans l'intrat direct
de la chose, corporelle ou incorporelle, A laquelle il a
succ6d6, c'est-A-dire des droits et actions qui se sont
indentifibs avec cette chose, comme qualit6s actives, ou
qui en sont devenus des accessoires.

Lorsqu'une obligation s'identifie avec la chose
transmise ou en est I'accessoire, I'ayant cause A
titre particulier du premier vendeur n'est pas con-
sid6r6 comme un tiers et l'on tient pour normal
qu'il soit automatiquement substitu6 au titulaire
pr6c6dent (Du Garreau de la M6chenie, aLa voca-
tion de l'ayant cause A titre particulier aux droits
et obligations de son auteurp, (1944) 42, Rev. trim.
dr. civ. 219).

La garantie des vices cach6s, comme d'ailleurs
la garantie contre l'6viction, constituent, on ne
peut en douter, un accessoire de la chose vendue.
Depuis longtemps et conform6ment au droit commun, la
jurisprudence d6cide que l'obligation de garantie passe
aux ayants cause successifs du cr6ancier sans qu'il y ait
A distinguer entre les ayants cause universels, A titre
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universal successors and those by general or particular
title.

(Gross, Ibid., No. 191)

Earlier, Pothier (Tome III, No. 216) relying on
Dumoulin had advocated the same solution:
[TRANSLATION] Nevertheless Dumoulin, in his Treatise
de eo quod interest, No. 53, observes quite properly that
this individual shall at least transfer to me his rights and
remedies, if any, against the cooper or the merchant
from whom he purchased the defective barrels he sold
me, so that I may exercise them in his stead on my own
account and at my own risk, since the sale of the barrels
to me should not benefit the cooper at fault, and release
him from his obligation; and the individual who resold
them to me is deemed to have transferred to me with the
barrels all his rights related to the said barrels.

In discussing the action in warranty against
latent defects, the Mazeaud brothers (Legons de
droit civil, Tome 2, Vol. 1, No. 754) wrote:
[TRANSLATION] "the sub-purchaser can bring this
action directly against the original seller, because
the action is tied to the thing sold as one of its
accessories". See also Baudry-Lacantinerie, Vol.
19, No. 432, at p. 450 and Planiol & Ripert, Vol.
10, No. 138.

In a decision of November 12, 1884, 1 the Cour
de cassation held:

[TRANSLATION] The sub-purchaser of movable prop-
erty, who is substituted for the purchaser of such prop-
erty in the rights resulting from the sale, derives from
the contract that transferred him the thing sold and all
its accessories the right to take action in warranty
against both his assignor and the original seller, because
of latent defects the thing may have (C. Civ. 1250, 1641
and 1693);

The obligation to answer for latent defects is inherent
in the sale, and the action designed to ensure perform-
ance of this obligation is transferred, as an accessory, to
the holder of the thing sold (C. Civ. 1250, 1641 and
1693).

More recently, in a decision of February 4,
1963 1 the Cour de cassation ruled as follows:
[TRANSLATION] Since the warranty for latent defects
due by the seller is inherent in the very purpose of sale,
it belongs to the buyer as the holder of the thing

12 Comp. mitallurgique beige c. Comp. des chemins de fer
du Nord et autres, D.1885.1.357.

13 Entreprise moderne de canalisations et de travaux publics
c. Silvestre et autres, S.1963.1.193.

universel ou A titre particulier.

(Gross, Ibid., n* 191)

C'est cette solution que pr6conisait d6ji Pothier
(tome III, no 216) en s'appuyant sur Dumoulin:
Dumoulin n6anmoins, en son Trait6 de eo quod interest,
n* 53, observe fort bien que ce particulier devra au
moins me c6der ses droits et actions, s'il en a contre le
tonnelier ou le marchand de qui il a achet6 ces tonneaux
d6fectueux qu'il m'a vendus, afin que je les exerce en
son lieu pour mon compte et A mes risques; car la vente
qu'il m'en a faite ne doit pas profiter au tonnelier qui est
en faute, et le d6charger de son obligation; et ce particu-
lier qui me les a revendus est cens6 m'avoir c6d6 avec ces
tonneaux, tous ses droits par rapport auxdits tonneaux.

En parlant de f'action en garantie des vices
cach6s, les frbres Mazeaud (Legons de droit civil,
tome 2, vol. 1, no 754) ont 6crit: *le sous-acqu6reur
peut l'exercer directement contre le vendeur primi-
tif, car cette action est attach6e A la chose vendue,
comme un de ses accessoires*. Voir 6galement
Baudry-Lacantinerie, vol. 19, no 432, A la p. 450;
Planiol & Ripert, vol. 10, no 138.

Dans un arr8t du 12 novembre 1884,12 la Cour
de cassation statuait:
Le sous-acqubreur d'objets mobiliers, substitu6 A l'ac-
qu6reur de ces objets dans les droits r6sultant de la
vente, tient du contrat qui lui a transmis la chose vendue
et tous ses accessoires, le droit d'agir A la fois en
garantie contre son c6dant et contre le vendeur primitif
A raison des vices cach6s dont cette chose peut 6tre
atteinte (c. civ. 1250, 1641, 1693);

L'obligation de r6pondre des vices cach6s est inh6-
rente A la vente, et I'action qui a pour but l'ex6cution de
cette obligation est transmise, A titre d'accessoire, au
d6tenteur de l'objet vendu (c. civ. 1250, 1641, 1693).

Plus r6cemment, la Cour de cassation adoptait
la formule suivante (arrat du 4 f6vrier 1963 1):

La garantie due par le vendeur pour les vices cach6s
6tant inh6rente A l'objet meme de la vente, appartient A
l'acheteur comme d6tenteur de la chose en vertu d'un

12 Comp. mitallurgique beige c. Comp. des chemins de fer
du Nord et autres, D.1885.1.357.

13 Entreprise moderne de canalisations et de travaux publics
c. Silvestre et autres, S.1963.1.193.
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pursuant to a right that is personal to him and that he
derives from the contract;

See also: Cass. com., April 27, 1971, J.C.P. 1972,
II, 17280, 1- espice, note Boitard and Rabut;
Cass. com., May 15, 1972, Bull. 1972, IV, No.
144, p. 143; Cass. com., October 16, 1973, Bull.
1973, IV, No. 285, p. 256; Ph. Malinvaud, note
under Cass. civ. Ile, January 5, 1972, J.C.P. 1973,
II, 17340, and the decisions cited.

This solution as to the transfer of the warranty
against latent defects is also valid as regards the
warranty against eviction:

[TRANSLATION] With respect to the admission of the
warranty, it does not matter whether the buyer himself
is evicted, or whether the eviction affects a third party to
whom he transferred the thing sold for valuable con-
sideration or even gratuitously. The third party may
exercise directly and on his own behalf, against the
original seller, the remedy in warranty to which the
latter is subject even in cases where he may not have
been expressly subrogated to the rights of his predeces-
sor in title, and although he does not personally enjoy
any remedy in warranty against the latter.

Aubry and Rau, 6th ed., T. 5, No. 355, at p. 70.

By way of note and relying on the authors and
decided cases, these authors added:

[TRANSLATION] This proposition is based on the fact
that the person transferring the ownership of a thing is
deemed to transfer at the same time all the rights and
remedies identified with the thing or that have become
its accessories.

Baudry-Lacantinerie (Tome 19, No. 359) ex-
presses the same opinion at p. 363:
[TRANSLATION] . . . the seller is liable on the warranty
not only to the successors by general title of the buyer,
with respect to whom there is no possible doubt, but also
to his successors by particular title, such as buyers or
parties to an exchange contract . .; he is liable to them
directly, so that the evicted sub-purchaser may take
action in warranty directly against him, without being
obliged to bring an action against the buyer from whom
he acquired his right.

Planiol and Ripert (Tome 10, No. 104, at p.
102) also acknowledge the existence of a direct
action in warranty, in accordance with long-estab-
lished precedents. They explain that:

droit qui lui est propre et qu'il tient du contrat;

Voir 6galement: Cass. com., 27 avril 1971, J.C.P.
1972, II, 17280, Ire esp6ce, note Boitard et Rabut;
Cass. com., 15 mai 1972, Bull. 1972, IV no 144, p.
143; Cass. com., 16 octobre 1973, Bull. 1973, IV,
no 285, p. 256; Ph. Malinvaud, note sous Cass. civ.
Ile, 5 janvier 1972, J.C.P. 1973, II, 17340, et la
jurisprudence cit6e.

Cette solution relative A la transmission de la
garantie des vices cach6s est 6galement admise en
matibre de garantie d'6viction:
Il est indiff6rent, pour l'admission de la garantie, que
l'acheteur soit lui-mime evinc, ou que 1'6viction attei-
gne un tiers auquel il a transmis la chose vendue, A titre
on6reux, ou mime A titre gratuit. Ce tiers peut directe-
ment, et en son propre nom, exercer contre le vendeur
primitif le recours en garantie auquel celui-ci se trouve
soumis dans le cas ofi il n'aurait point 6t6 express6ment
subrog6 aux droits de son auteur, et quoiqu'il ne jouisse
personnellement d'aucun recours en garantie contre ce
dernier.

Aubry et Rau, 6, 6d., t. 5, no 355, A la p. 70.

En note, ces auteurs ajoutent, en s'appuyant sur
la doctrine et la jurisprudence:
Cette proposition est fond6e sur ce que celui qui trans-
met la propri6t6 d'une chose est cens6 transf6rer en
m~me temps tous les droits et actions qui se sont identi-
fi6s avec cette chose, ou qui en sont devenus des
accessoires.

Baudry-Lacantinerie (tome 19, no 359) exprime
le mime avis A la p. 363:
... le vendeur doit la garantie, non seulement aux
ayant-cause A titre universel de l'acheteur, au sujet
desquels aucun doute n'est possible, mais aussi A ses
ayant-cause A titre particulier, tels qu'acheteurs, co-
6changistes . . ; il la leur doit directement, de telle sorte
que le sous-acqu6reur 6vinc6 peut agir en garantie direc-
tement contre lui, sans 8tre oblig6 d'attaquer I'acheteur
de qui il tient son droit.

Planiol et Ripert (tome 10, no 104, A la p. 102)
admettent 6galement, conform6ment A une juris-
prudence 6tablie depuis longtemps, I'existence de
I'action directe en garantie; ils expliquent que:
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[TRANSLATION] ... the immediate seller transferred to
his assignee, at the same time as the thing, all the
actions which he may exercise against a third party
because of the thing.

The same rule is expressed as follows in
Mazeaud (Tome 3, Vol. 2, No. 955, at p. 227):
[TRANSLATION] Warranty due to the purchaser and
sub-purchasers-The seller is liable in warranty for his
personal act and that of third parties not only to the
purchaser, but also to any person who takes from the
buyer his rights over the thing sold. Hence the seller
cannot evict a sub-purchaser or allow him to be evicted.
If he does so, the latter may take direct action against
him.

Similar statements are made by Pothier, Tome
3, No. 148; Demolombe, Cours de droit civil,
Tome 25, p. 147, No. 141.

It is therefore clear that in France the seller is
liable on the warranty (whether the warranty
against latent defects or that against eviction) not
only to his immediate purchaser, but also to any
subsequent purchaser of the thing.

Here, the problem does not appear to have been
settled by an express decision of a higher court. In
Ross v. Dunstall 14, Anglin J., as he then was,
made some comments that indicated that the sub-
purchaser had a direct action in warranty against
the first seller (at p. 400):

The responsibility of the manufacturer where he has
himself sold to the plaintiff, either directly or through an
agent, for injuries occasioned to the purchaser by hidden
defects in the thing sold is clearly covered by Arts. 1522
and 1527 C.C. All the authorities have followed Pothier
in regarding him as a person who is legally presumed to
know of such defects (Pandectes Frangaises, Rep. vbo.
Vices Redhib. Nos. 337-40: Guillouard, Vente, No. 462)
and this presumption applies in favour of sub-purchasers
as well as the original vendees. It puts the manufacturer
who is ignorant of latent defects in the same plight as if
he knew of them.

There is good authority for the proposition that this
contractual or quasi contractual responsibility extends to
sub-purchasers of his products from merchants to whom
the manufacturer has supplied them whether directly or

14 (1921), 62 S.C.R. 393.

... le vendeur imm6diat a transmis A son ayant-cause,
en m8me temps que la chose, toutes les actions qui
peuvent lui appartenir contre un tiers A raison de cette
chose.

La mime rkgle est exprim6e comme suit dans
Mazeaud (tome 3, vol. 2, no 955, A la p. 227):
Garantie due h l'acheteur et aux sous-acquireurs.-Le
vendeur ne doit pas sculement A l'acheteur la garantie de
son fait personnel et du fait des tiers. II doit la mime
garantie A toute personne qui tient de l'acheteur ses
droits sur la chose vendue. Le vendeur ne peut donc
6vincer ni laisser 6vincer un sous-acquireur. S'il le fait,
celui-ci pourra le poursuivre directement.

Dans le mime sens, Pothier, tome 3, no 148;
Demolombe, Cours de droit civil, tome 25, A la p.
147, no 141.

Il ne saurait donc faire de doute qu'en France le
vendeur doit la garantie (qu'il s'agisse de la garan-
tie des vices cach6s ou de celle contre l'6viction)
non pas seulement A son acqubreur imm6diat, mais
6galement A tout acqubreur subs6quent de la
chose.

Chez nous, le problime ne semble pas avoir fait
l'objet d'une d6cision explicite d'un tribunal sup6-
rieur. Dans Ross c. Dunstall 14, le juge Anglin,
alors juge puin6, a bien fait certains commentaires
indiquant que le sous-acqu6reur jouissait de l'ac-
tion directe en garantie contre le premier vendeur
(A la p. 400):

[TRADUCTION] La responsabilit6 du fabricant qui a
lui-meme vendu au demandeur, directement ou par l'in-
term6diaire d'un agent, pour les blessures subies par
I'acheteur en raison des d6fauts cach6s de la chose
vendue est clairement r6gie par les art. 1522 et 1527 du
Code civil. Comme Pothier, les autorit6s considbrent le
fabricant comme l6galement cens6 connaltre 'existence
de tels d6fauts (Pandectes frangaises, Rep. vbo. Vices
Redhib. n- 337-40: Guillouard, Vente, no 462) et cette
pr6somption s'applique en faveur des acqu6reurs subs6-
quents tout comme au premier acqu6reur. Elle met le
fabricant qui ignore l'existence de d6fauts cach6s dans la
mime situation que s'il la connaissait.

Plusieurs auteurs importants appuient la proposition
voulant que cette responsabilit6 contractuelle ou quasi-
d6lictuelle s'6tende aux sous-acqu6reurs des produits que
le fabricant a vendus A des marchands, directement ou

14 (1921), 62 R.C.S. 393.
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through the intervention of wholesale dealers. Baudry-
Lacantinerie (Saignat) Vente, No. 432: Guillouard,
Vente, No. 452: S. 1891.2.5. But it is perhaps not so
clear that it also covers unusual latent sources of danger
not amounting to defects.

However, these comments of Anglin J. are
obiter, since Dunstall was based on art. 1053 C.C.
Hence it cannot be considered a precedent as
regards the interpretation of arts. 1522 et seq. of
the Civil Code.

Nevertheless, in my view, Anglin J.'s opinion is
correct. I think that we must acknowledge the
existence of a direct remedy in warranty by a
subsequent purchaser against the original seller. A
claim in warranty against latent defects is not one
that is personal to the purchaser in the sense that
he is entitled to it intuitu personae; the purchaser
is entitled to it as the owner of the thing. As we
have seen, it is a claim that is tied to the thing to
which it relates. It is therefore transferred to the
successors by particular title at the same time as
the thing itself, in that the initial seller is liable on
it to any purchaser of the thing sold. This solution
is in keeping with the relevant articles of the Civil
Code and with the principles on which they are
based. It was already recognized at the time of
Domat (Vol. I, Lois civiles, Titre II, sect. X, No.
29) and Pothier (Tome 3, No. 148), and it would
seem strange to depart from it now on the sole
account of a literal and stringent interpretation of
the texts which, while it may be acceptable in tax
law, is definitely out of place in matters of civil
law. It should be pointed out that the principle of
the relative effect of contracts is not contrary to
the recognition of a direct action in warranty. This
principle is not as absolute in the civil law as it is
in other legal systems, and to deny the transfer of
the claim in warranty against latent defects to the
sub-purchaser of the thing would be to attribute to
this principle a rigour that is inconsistent with the
principles of the Code. Also, such an approach to
the law of obligations would be too individualistic
and ill-suited to present-day realities.

It must therefore be said that when a sub-pur-
chaser acquires ownership of the thing he becomes

par l'interm6diaire de grossistes. Baudry-Lacantinerie
(Saignat) Vente, no 432: Guillouard, Vente, no 452: S.
1891.2.5. Mais il n'est peut-6tre pas aussi certain qu'elle
couvre des sources inhabituelles latentes de danger qui
ne sont pas des d6fauts.

Ces remarques du juge Anglin sont cependant
obiter puisque l'arrat Dunstall a 6t6 d6cid6 en
fonction de l'art. 1053 C.c.; il ne saurait donc faire
autorit6 en ce qui concerne l'interpr6tation des art.
1522 et suivants du Code civil.

N6anmoins, l'opinion du juge Anglin m'apparait
bien fond6e. Je crois en effet qu'il faut admettre
l'existence d'un recours direct en garantie par un
acqubreur subs6quent contre le premier vendeur.
La cr6ance en garantie des vices cach6s n'en est
pas une qui est personnelle A l'acheteur en ce sens
qu'elle lui soit due intuitu personae; elle est due A
l'acqu6reur en tant que propri6taire de la chose;
c'est une cr6ance, on I'a vu, qui est directement
reli6e A la chose A laquelle elle se rapporte; elle est
donc transmise aux ayants cause A titre particulier
en mime temps que la chose elle-mime en ce sens
qu'elle est due par le vendeur initial A tout acqu6-
reur de la chose vendue. Cette solution est con-
forme au texte des articles pertinents du Code civil
de mime qu'aux principes qui les ont inspir6s. Elle
6tait d6jA admise A l'6poque de Domat (vol. I, Lois
civiles, Titre II, sect. X, no 29) et de Pothier (tome
3, no 148), et il serait 6tonnant qu'on veuille main-
tenant s'en 6carter par le seul motif d'une interpr6-
tation litt6rale et rigoriste des textes qui, si elle
peut 8tre acceptable en droit fiscal, n'a certes pas
sa place en matibre de droit civil. Le principe de
l'effet relatif des contrats, il convient de le rappe-
ler, ne s'oppose pas A la reconnaissance de Faction
directe en garantie; en effet, ce principe n'a pas, en
droit civil, un caractbre aussi absolu que dans
d'autres syst6mes juridiques, et ce serait lui accor-
der une rigueur qui n'est pas conforme aux princi-
pes du Code que de nier la transmission de la
crbance en garantie des vices cach6s au sous-
acqubreur de la chose; ce serait aussi adopter une
conception du droit des obligations qui, trop indivi-
dualiste, n'est pas adapt6e aux r6alit6s du monde
d'aujourd'hui.

L'on doit donc dire que le sous-acqu~reur, en
acqu6rant la propri6t6 de la chose, devient le
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the creditor of the legal warranty against latent
defects owed by the first seller to the first purchas-
er. As we know, such a claim has two main
objects: the first is the cancellation of the sale and
the second is the payment of damages. Hence the
claim transferred to the sub-purchaser includes
both the right to cancel the sale made by the first
seller to the first purchaser, and the right to
damages. The claim is transferred to the sub-pur-
chaser in its entirety; there is no reason for distin-
guishing between the right to cancel and the right
to damages, as the Chambre commerciale of the
Cour de cassation did in a decision of February
27, 1973, 1s where it refused to allow the remedy in
cancellation by a sub-purchaser against the origi-
nal seller, but did allow the remedy in damages.

That decision is based on art. 1165 C.N., which
states that contracts have effect between the con-
tracting parties only. I fail to see how the principle
of the relative effect of contracts could be contrary
to the transfer of the action in cancellation and yet
permit the transfer of the action in damages. In
my opinion this decision, which has been criticized
by a number of authors and runs counter to well-
established precedents, is ill-founded. Moreover, it
has been suggested that it could be explained
[TRANSLATION] "by special circumstances pecu-
liar to the case" (Note Malinvaud, under D. 1974,
138).

In my view, therefore, the sub-purchaser may
proceed directly against the first seller for both
cancellation and damages. However, the cancella-
tion in question is clearly that of the first sale,
since it is the one which gives rise to the warranty
of which the sub-purchaser is availing himself. If
the first sale is cancelled at the request of the
sub-purchaser, the latter is entitled to the reim-
bursement of the price against the return of the
thing sold. However, the seller's obligation to
reimburse the price is dependent on the return of
the thing sold. Subject to the exceptions provided
in art. 1529 C.C., which need not be considered

1s Epoux Nicolas v. Miran et autre, Bull., 1973, IV, No. 105,
89.

cr6ancier de la garantie 16gale des vices cach6s due
par le premier vendeur A raison de la vente qu'il a
consentie au premier acheteur. Cette crbance, on le
sait, a deux objets principaux: le premier est la
r6siliation de la vente alors que le deuxi6me est le
paiement de dommages-int6rits. La cr6ance trans-
mise au sous-acqu6reur comprend donc A la fois le
droit A la r6siliation de la vente consentie par le
premier vendeur au premier acheteur et le droit
aux dommages-int6rits. La cr6ance est transmise
au sous-acqu6reur dans son int6gralit6; il n'y a pas
lieu d'6tablir de distinction entre le droit A la
r6siliation et le droit A des dommages-int6rits,
comme l'a fait la Chambre commerciale de la
Cour de cassation dans un arr~t du 27 f6vrier
1973 1. Dans cette affaire, elle a refus6 de recon-
naltre le recours en r6siliation par un sous-acqu6-
reur contre le vendeur originaire tout en admettant
le recours en dommages-int6r8ts.

Cet arrit est fond6 sur l'art. 1165 C.N. selon
lequel les conventions n'ont d'effet qu'entre les
parties contractantes. Il m'est impossible de voir
comment le principe de l'effet relatif des contrats
s'opposerait A la transmission du recours en r6silia-
tion tout en permettant la transmission du recours
en dommages-intrts. Cet arrt, qui est critiqu6
par plusieurs auteurs et va A l'encontre d'une
jurisprudence solidement 6tablie, m'apparait mal
fond6; l'on a d'ailleurs sugg6r6 qu'il s'expliquait
spar des circonstances particulibres propres A l'es-
p6ceu (Note Malinvaud, sous D. 1974, 138).

Je suis donc d'avis que le sous-acqu6reur peut
agir directement contre le premier vendeur tant en
r6siliation qu'en dommages. Mais, la r6siliation
dont il s'agit est 6videmment celle de la premiare
vente puisque c'est elle qui donne naissance A la
garantie dont se pr6vaut le sous-acqubreur. Si la
premidre vente est r6sili6e A la demande du sous-
acqu6reur, ce dernier aura droit A la restitution du
prix contre remise de la chose vendue. L'obligation
du vendeur de restituer le prix est toutefois corr6-
lative A la remise de la chose vendue; sous r6serve
des cas pr6vus A l'art. 1529 C.c., dont il n'y a pas
lieu de tenir compte ici, un acheteur ne peut exiger

Is Epoux Nicolas c. Miran et autre, Bull., 1973, IV, no 105,
89.
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here, a purchaser cannot exact the reimbursement
of the price if he does not return the thing. The
seller's obligation in this respect cannot become
more onerous because the redhibitory action is
brought against him directly by the sub-purchaser,
rather than by the first purchaser acting in
warranty.

Furthermore, the price that is thus subject to be
reimbursed is that of the sale that is cancelled,
namely, the price of the first sale. Indeed, it is
difficult to see how the first seller could be
required to return something he did not receive.
When the price of the second sale (retail price) is
higher than that of the first sale (wholesale price),
the sub-purchaser cannot obtain more than the
wholesale price as reimbursement.

The question then is whether the first seller can
be required to pay the difference between the
retail price and the wholesale price as damages. In
other words, can this difference be included in the
damages which, under art. 1527 C.C., the seller is
obliged to pay the purchaser if the seller was
aware or was presumed to be aware of the latent
defects? In my view there is no doubt that the
answer must be in the affirmative; this is a profit
that the retailer has lost because of the cancella-
tion of the sale and which he is entitled to claim
from the first seller as damages. If the first seller is
required to pay damages to the first buyer, he
must, for the reasons we have seen, be similarly
obligated towards the sub-purchaser.

In a note in which he is critical of the above-
mentioned decision of February 27, 1973 of the
Chambre commerciale of the Cour de cassation,
Professor Malinvaud said (D. 1974.138, at p. 139):

[TRANSLATION] To say that the sub-purchaser has a
direct action against the manufacturer is tantamount to
saying that he may bring against him directly an action
that was transferred to him by the seller either as an
accessory to the thing, or as a claim. Hence the only
thing he can ask of the manufacturer is the reimburse-
ment of the wholesale price, not the retail price, subject
to asking the balance as damages, or from the
middleman.

la restitution du prix s'il ne remet pas la chose.
L'obligation du vendeur A cet 6gard ne peut deve-
nir plus on6reuse parce que le recours en r6dhibi-
tion est exerc6 contre lui directement par le sous-
acqubreur plut~t que par le premier acqubreur
agissant en garantie.

De plus, le prix dont la restitution peut ainsi 8tre
obtenue est celui de la vente qui est r6sili6e,
c'est-A-dire le prix de la premibre vente. On ne voit
pas en effet comment le premier vendeur pourrait
8tre tenu de restituer ce qu'il n'a pas requ. Lorsque
le prix de la deuxibme vente (prix de d6tail) est
sup6rieur A celui de la premibre vente (prix de
gros) le sous-acqu6reur ne pourra, A titre de resti-
tution, obtenir plus que le prix de gros.

Mais la question se pose alors de savoir si le
premier vendeur peut 8tre tenu de payer, A titre de
dommages-int6rats, la difference entre le prix de
d6tail et le prix de gros. En d'autres mots, cette
diff6rence est-elle comprise dans les dommages-
int6r8ts qui, aux termes de l'art. 1527 C.c., sont
dus A l'acheteur par le vendeur qui avait la con-
naissance actuelle ou pr6sum6e des vices cach6s?
L'affirmative ne m'apparait pas faire de doute; il
s'agit lI d'un profit que le d6taillant a perdu par
suite de la r6siliation de la vente et qu'il a le droit
de r&clamer du premier vendeur A titre de domma-
ges-int~rats. Si le premier vendeur est ainsi tenu en
dommages-int6r~ts A l'6gard de son premier ache-
teur, il doit l'8tre de la m8me fagon pour les
raisons que nous avons vues, A l'6gard du
sous-acqubreur.

Dans une note oil il critique l'arrit pr6cit6 du 27
f6vrier 1973 de la Chambre commerciale de la
Cour de cassation, le professeur Malinvaud 6crit
(D. 1974.138, A la p.139):

Dire que le sous-acqu6reur a une action directe contre le
fabricant c'est dire qu'il peut intenter directement contre
lui une action qui lui a 6t6 transmise par son vendeur
soit comme accessoire de la chose, soit comme cr6ance.
II ne saurait donc exiger du fabricant que la restitution
du prix de gros et non du prix de d6tail, sauf A demander
le compl6ment A titre de dommages-int6r~ts, ou A
l'interm6diaire.
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It really would be quite unreasonable to give effect to
the dissociation suggested by the Court. Is it seriously
intended that a sub-purchaser should bring an action in
cancellation against his seller and an action in damages
against the manufacturer, or that he should bring an
action in damages directly against the manufacturer
alone, and an action in cancellation obliquely, if indeed
all the conditions of the oblique action are present?

Moreover, this solution is accepted with respect
to the warranty against eviction:
[TRANSLATION] The opposite hypothesis may occur.
The price of the second sale may be higher than that of
the first one. Can the evicted sub-purchaser in that case
be reimbursed by the first seller of the full price that he
paid to the second seller?

Let us assume that Primus sold an immovable to
Secundus for a price of 20,000 francs, which the latter
paid him. Secundus resells the immovable to Tertius for
22,000 francs. Tertius is later evicted because of a
matter that occurred prior to the sale by Primus to
Secundus. Is he entitled to be repaid by Primus the
22,000 francs he paid to Secundus?

Primus is liable to Tertius as he was to Secundus, and
to the same extent, but not beyond this. There is no
doubt that Tertius can be reimbursed by Secundus, who
is also liable to him, for the 22,000 francs he paid him.
If the latter reimbursed him for this amount, he, in turn
could also be reimbursed for the same amount by
Primus, but under two different headings, namely: up to
20,000 francs in reimbursement and 2,000 francs as
damages. Tertius can demand as much from Primus as
Secundus can.

(Baudry-Lacantinerie, Vol. 19, No. 371, at p.
376).

In the case at bar Kravitz, the owner of the
automobile, is the successor by particular title of
Plamondon. When he purchased the automobile he
became the creditor of G.M.'s warranty against
latent defects. As such he could bring both an
action in cancellation and in damages against
G.M. Did he do so?

Kravitz brought his action in warranty against
both Plamondon and G.M. As against Plamondon,
he prayed that the contract of sale of November 8,
1967 be cancelled, and as against Plamondon and
G.M. he prayed that they be condemned jointly
and severally to pay an amount equal to the price

Il serait vraiment peu raisonnable de mettre en auvre
la dissociation sugg6r6e par la Cour. Veut-on s6rieuse-
ment que le sous-acqu6reur assigne son vendeur en
r6solution et le fabricant en dommages- int~rets? Ou
encore qu'iI assigne le fabricant seulement, directement
en dommages-int6rets, et obliquement en r6solution si
tant est que les conditions de f'action oblique soient
r6unies?

Cette solution est d'ailleurs admise en matibre
de la garantie contre l'6viction:
L'hypoth6se inverse peut se pr6senter. Le prix de la
seconde vente est peut-6tre plus 616v6 que celui de la
premiere. Le sous-acqu6reur 6vinc6 peut-il alors se faire
rembourser par le premier vendeur la totalit6 du prix
qu'il a pay6 au second vendeur?

Supposons que Primus ait vendu un immeuble A
Secundus pour un prix de 20.000 francs que ce dernier
lui a pay6; Secundus revend cet immeuble A Tertius qui
lui paie un prix de 22.000 francs. Plus tard Tertius est
6vinc pour une cause ant6rieure A la vente faite par
Primus A Secundus; a-t-il le droit de se faire restituer
par Primus les 22.000 francs qu'il a pay6s A Secundus?

Primus est garant vis-A-vis de Tertius comme il I'6tait
vis-A-vis de Secundus et dans la meme mesure, mais non
au-delA. II n'est pas douteux que Tertius puisse se faire
rembourser par Secundus, qui est aussi son garant, les
22.000 francs qu'il lui a pay6s. Or, si celui-ci lui resti-
tuait cette somme, il pourrait de son c6t6 se la faire
payer par Primus, mais A deux titres diff6rents, savoir:
jusqu'A 20.000 francs A titre de restitution, et pour 2.000
francs A titre de dommages-int6rts. Tertius pourra lui
demander tout ce que Secundus pourrait lui-meme lui
demander.

(Baudry-Lacantinerie, vol. 19, no 371, A la p. 376).

Dans la pr6sente espice, Kravitz, propri6taire de
l'automobile, est I'ayant cause A titre particulier de
Plamondon; en acqu6rant l'automobile il est
devenu le cr6ancier de la garantie des vices cach6s
due par G.M. A ce titre, il pouvait agir contre
G.M. tant en r6dhibition qu'en dommages-int6r~ts;
I'a-t-il fait?

Kravitz a intent6 son action en garantie A la fois
contre Plamondon et G.M. Contre Plamondon, il a
demand6 la r6siliation du contrat de vente du 8
novembre 1967; contre Plamondon et G.M., il a
demand6 une condamnation solidaire d'un mon-
tant 6gal A la somme du prix vers6 A Plamondon
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paid to Plamondon ($3,485.50) and certain dam-
ages. In the decision a quo, the sale by Plamondon
to Kravitz was specifically cancelled and Plamon-
don and G.M. were condemned jointly and several-
ly to pay Kravitz the sum of $5,270.76, which
included the reimbursement of the selling price,
$3,485.50, and the payment of damages,
$1,785.26.

Let us first consider the merits of the decision of
the Court of Appeal with respect to G.M.'s obliga-
tion to pay Kravitz an amount equal to the price of
the sale by Plamondon to Kravitz ($3,485.50).

The judgment a quo is based exclusively on a
decision of the same Court rendered three years
earlier in Gougeon v. Peugeot Canada Ltie 16.

There is a great deal of similarity between the
facts in Peugeot and those of the case at bar. The
action had initially been taken against Peugeot
alone, and the remedy was thus based exclusively
on the warranty given by Peugeot and under which
the manufacturer had warranted the vehicle
[TRANSLATION] "against all manufacturing
defects". The vehicle being defective, plaintiff
Gougeon had tendered it to the manufacturer
against payment of the price that she had paid to
the dealer. During the trial, plaintiff amended her
action to implead the dealer, alleging against the
latter the legal warranty against latent defects,
praying for the cancellation of the sale by the
dealer and tendering the vehicle to the two defend-
ants, the dealer and Peugeot. The amended action
was apparently not contested by the dealer. The
Court of Appeal cancelled the sale by the dealer
and ordered the latter and the manufacturer joint-
ly and severally to reimburse the selling price. The
order against the manufacturer was not based on
the redhibition of the sale by the latter, but solely
on that made by the dealer to plaintiff. The Court
of Appeal apparently was of the opinion that the
selling price owed by the dealer, for the reimburse-
ment of the price, was automatically owed by the
manufacturer qua damages, without regard to the
annulment of the sale between the manufacturer
and the dealer. Deschines J.A., not yet Chief

16 [1973] C.A. 824.

($3,485.50) et de certains dommages-intrats. Aux
termes de l'arr8t attaqu6, la vente consentie par
Plamondon A Kravitz a 6t6 sp6cifiquement r6sili6e
et Plamondon et G.M. ont t solidairement con-
damn6s A payer A Kravitz la somme de $5,270.76
comprenant le remboursement du prix de vente,
$3,485.50, et le paiement de dommages,
$1,785.26.

Examinons d'abord le bien-fond6 de l'arrit de la
Cour d'appel en ce qui a trait A l'obligation de
G.M. de payer A Kravitz une somme 6gale
($3,485.50) au prix de la vente consentie par
Plamondon A Kravitz.

L'arrat entrepris s'appuie exclusivement sur une
d6cision que la m8me Cour avait rendue trois ans
auparavant dans Gougeon c. Peugeot Canada
Ltie 16. Les faits dans l'affaire Peugeot offrent
beaucoup d'analogie avec ceux de la pr6sente
esp6ce. L'action avait d'abord 6t6 dirig6e unique-
ment contre Peugeot; le recours 6tait alors fond6
exclusivement sur le bon de garantie d6livr6 par
Peugeot et aux termes duquel le constructeur avait
garanti le v6hicule acontre tout vice de fabrica-
tiono; le v6hicule 6tant vicieux, la demanderesse
Gougeon l'avait offert au manufacturier contre
paiement du prix qu'elle avait vers6 au concession-
naire. Pendant l'instance, la demanderesse avait
amend6 son action en mettant en cause le conces-
sionnaire, en invoquant contre celui-ci la garantie
16gale des vices cach6s, en demandant la r6siliation
de la vente consentie par le concessionnaire et en
offrant le v6hicule aux deux d6fendeurs, le conces-
sionnaire et Peugeot. L'action ainsi amend6e n'a
apparemment pas 6t6 contest6e par le concession-
naire. La Cour d'appel a r6sili6 la vente consentie
par le concessionnaire et condamn6 solidairement
celui-ci et le manufacturier A rembourser le prix de
vente. La condamnation prononc6e contre le
manufacturier n'est pas fond6e sur la r6dhibition
de la vente consentie par ce dernier, mais unique-
ment sur celle faite par le concessionnaire A la
demanderesse. La Cour d'appel semble avoir con-
sid6r6 que le prix de vente dfi par le concession-
naire, A titre de restitution du prix, 6tait automati-
quement di par le manufacturier, A titre de

16 [1973] C.A. 824.
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Justice of the Superior Court, commented as fol-
lows, at p. 825:

[TRANSLATION] In her original action against Peugeot,
appellant asked for reimbursement of the amount she
paid, namely $2,770. Clearly, once appellant had paid
the purchase price to Bellehumeur, she could not bring
an action for recovery directly against Peugeot. How-
ever, nothing prevented her from setting the damages
caused by the manufacturer's incompetence at an
amount equivalent to this price, and this is how her
conclusions must be understood in the light of her
allegations.

The trial judge considered appellant's action against
Peugeot as though it were an action to cancel the sale of
the automobile; however, this is not at all what appellant
alleged. Not only did she not ask for cancellation against
Peugeot, she specifically alleged the contract of warran-
ty and argued emphatically that she had a right to a
remedy against the manufacturer. An unfortunate mis-
understanding on this point occurred and put the judg-
ment a quo on the wrong track.

Kaufman J.A., whose reasons were approved by
Desch6nes J.A., also thought that the reimburse-
ment of the price constituted damages for which
the manufacturer was liable to the dealer's cus-
tomer. He relied chiefly on this Court's decision in
Ross v. Dunstall, supra. Regardless of the merits
of the Peugeot decision, I must say with respect
that Ross v. Dunstall cannot support the Court of
Appeal's decision. First, as I pointed out earlier,
Ross v. Dunstall is based on the delictual liability
of the manufacturer of a dangerous thing; more-
over, the damages claimed from the manufacturer
were caused by the thing itself and were not, as in
the case at bar, compensation for what is some-
times referred to as the commercial loss suffered
by the purchaser of a defective thing.

In his reasons for judgment Deschenes J.A.,
referring to the price paid by appellant Dame
Gougeon to the dealer, stated that: [TRANSLA-

TION] "nothing prevented her from setting the
damages caused by the manufacturer's incompe-
tence at an amount equivalent to this price . . ." I
consider this statement to be erroneous in that it

dommages-int6rits, sans 6gard A la disparition de
la vente entre le manufacturier et le concession-
naire. Le juge Deschines, qui n'6tait pas encore
juge en chef de la Cour sup6rieure, s'exprime
notamment comme suit, A la p. 825:
Dans son action originale contre Peugeot, I'appelante
demandait remboursement du montant qu'elle avait
pay6, soit $2,770. Il est clair qu'ayant vers6 le prix
d'achat entre les mains de Bellehumeur, I'appelante ne
pouvait pas en exercer directement r6p6tition contre
Peugeot. Mais rien ne l'empichait d'6valuer A un mon-
tant 6quivalent A ce prix les dommages que lui avait
caus6s l'imp6ritie du manufacturier et c'est ainsi qu'il
faut comprendre sa conclusion A la lumibre de ses
all6gations.

Le premier juge a trait6 l'action de l'appelante contre
Peugeot comme s'il s'agissait d'une action en annulation
de la vente de l'automobile; mais ce n'est pas lIA du tout
ce qu'all6guait l'appelante. Non seulement ne concluait-
elle pas A l'annulation contre Peugeot, mais elle all6guait
sp6cifiquement le contrat de garantie et arguait en
toutes lettres de son droit A un recours contre le manu-
facturier. II s'est gliss6 IA une mbprise ficheuse qui a
aiguill6 le jugement a quo sur la mauvaise voie.

Le juge Kaufman, dont les motifs ont requ
l'approbation du juge Deschines, considAre aussi
que le remboursement du prix constitue des dom-
mages dont le manufacturier est d6biteur A l'6gard
du client du concessionnaire. Il s'appuie principale-
ment sur l'arrt de cette Cour dans Ross c. Duns-
tall, pr6cit. Quel que soit le m6rite de l'arrt
Peugeot, je dois dire avec respect que l'arrt Ross
c. Dunstall ne peut 8tre invoqu6 pour justifier la
d6cision de la Cour d'appel. D'abord, je l'ai dejA
signal6, l'arrit Ross c. Dunstall est fond6 sur la
responsabilit6 d6lictuelle du manufacturier d'une
chose dangereuse; de plus, les dommages r6clambs
du manufacturier avaient 6t caus6s par la chose
elle-mime et n'6taient pas, comme dans la pr&-
sente esp&ce, en r6paration de ce que plusieurs
appellent le pr6judice commercial subi par l'ache-
teur d'une chose vicieuse.

Dans ses motifs, le juge Desch6nes affirme, en
parlant du prix pay6 par l'appelante Dame Gou-
geon au concessionnaire, que: arien ne l'empachait
d'6valuer A un montant 6quivalent A ce prix les
dommages que lui avait caus6s l'imp6ritie du
manufacturier . . ., Cette affirmation m'apparait
erron6e dans la mesure oil elle a comme cons6-
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makes the obligation of the manufacturer more
onerous than if the action had been taken against
him directly by the immediate purchaser. In this
case, his obligation to pay the price would be
conditional on the return of the thing. The result
cannot be different when the remedy is exercised
by the sub-purchaser, because it is the same
remedy that is being exercised. I do not see how
the sub-purchaser could be entitled to receive as
damages an amount equal to the price of the thing
while still keeping possession of the thing.

With respect, I consider that the reasons for
judgment in Peugeot are incorrect; they cannot
justify the order made against G.M. in the case at
bar with respect to the reimbursement of the sell-
ing price. However, this does not settle the matter,
since it is possible that the decision should be
upheld, but for different reasons. This is what
must now be considered.

G.M.'s obligation with respect to the reimburse-
ment of the price arises out of the legal warranty
owed by G.M. to Plamondon and its successors by
particular title. This obligation exists only if the
sale that occasioned the warranty is itself can-
celled; G.M. cannot be required to reimburse the
price of a sale that is still in effect. Since the
reimbursement of the price is a necessary conse-
quence of the cancellation, it cannot be ordered
(except in the cases provided for in art. 1529 C.C.)
unless the thing sold be tendered to the seller so
that he can obtain possession thereof in return for
the reimbursement of the price.

In the case at bar, it is not denied that the
automobile was tendered by Kravitz to G.M.

On October 18, 1968, before Kravitz brought
his action, he wrote to G.M. and Plamondon and
tendered the automobile against the reimburse-
ment of the purchase price. The relevant para-
graph in the letter to G.M. reads as follows:

I am also tendering unto you said 1968 Oldsmobile
upon payment of its purchase price. Said automobile is
at your disposal at any time. Should you decide to take
delivery of the said automobile, you are asked to com-
municate with the undersigned in order to fix an
appointment for this purpose. The automobile is present-
ly in my possession at your risk and peril.

quence de rendre la situation du manufacturier
plus on6reuse que s'il avait 6t6 poursuivi directe-
ment par son acheteur imm6diat; dans ce cas, son
obligation de payer le prix serait conditionnelle A
la remise de la chose. Il ne peut en 8tre differem-
ment lorsque le recours est exerc6 par le sous-
acqu6reur puisque c'est effectivement de la mame
cr6ance dont il s'agit. Je ne vois pas comment le
sous-acqubreur pourrait avoir le droit de se faire
payer, A titre de dommages-intbrats, un montant
6gal au prix de la chose tout en gardant celle-ci.

Avec respect, les motifs de l'arr8t Peugeot m'ap-
paraissent mal fond6s; ils ne peuvent justifier la
condamnation prononc6e dans la pr6sente esp&ce
contre G.M. en ce qui a trait au remboursement
du prix de vente. Mais cela ne dispose pas de la
question puisqu'il est possible que l'arrat doive 8tre
confirm6, mais pour des motifs diffbrents. C'est ce
qu'il faut maintenant voir.

L'obligation de G.M. relative A la restitution du
prix d6coule de la garantie 16gale due par G.M. A
Plamondon et A ses ayants cause A titre particulier.
Cette obligation n'existe que si la vente qui a
donn6 lieu A cette garantie est elle-mime r6silibe;
G.M. ne peut 8tre tenue de restituer le prix d'une
vente qui continuerait d'Etre en vigueur. Comme la
restitution du prix est la cons6quence n6cessaire de
la r6siliation, elle ne pourra 6tre ordonn6e (sauf les
cas pr6vus A 'art. 1529 C.c.) que si la chose
vendue est offerte au vendeur de fagon A ce qu'il
puisse en obtenir la possession contre rembourse-
ment du prix.

Dans 'espice, il n'est pas contredit que l'auto-
mobile a 6t6 offerte A G.M. par Kravitz.

Le 18 octobre 1968, avant l'institution de son
action, Kravitz 6crivait A G.M. et A Plamondon
pour leur offrir l'automobile contre rembourse-
ment du prix; le paragraphe pertinent de la lettre
adress6e a G.M. se lit comme suit:

[TRADUCTION] Je vous offre 6galement ladite Olds-
mobile 1968 contre paiement du prix d'achat. Cette
voiture est A votre disposition quant vous voulez. Si vous
d6cidez d'en prendre livraison, vous 8tes pri6 de commu-
niquer avec le soussign6 pour prendre rendez-vous A
cette fin. La voiture est pr6sentement en ma possession A
vos risques et p6rils.
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This tender by Kravitz to G.M. is specifically
alleged in the statement of claim.

On October 31, Kravitz returned the automobile
to Plamondon and repeated his tender of October
18 to Plamondon, but not that to G.M. This does
not mean, however, that he withdrew the tender
made to G.M. on October 18. In its plea, G.M.
prayed that the tender to Plamondon of October
31 "be declared illegal, null and void", but it did
not similarly challenge the legality of the October
18 tender, about which it said merely that the
letter which contained it had been written "with
the express view of preparing the present legal
proceedings". G.M. acknowledged that the tender
made to it on October 18 had not been implicitly
withdrawn, and was still valid. I therefore con-
clude that the tender of the automobile by Kravitz
which was acknowledged by the Superior Court is
that made to each of the two defendants, Plamon-
don and G.M., and not just the tender made to
Plamondon on October 31.

We would be wrong to attach too much impor-
tance to the return of the automobile to Plamon-
don. Plamondon did not thereby acquire any rights
over the automobile; it did not become the owner
thereof, just its keeper. Moreover, the evidence
shows that at the time of the hearing G.M., not
Plamondon, had custody of the automobile.

What became of the sale by G.M. to Plamon-
don? Is it still in effect? In his action Kravitz
asked only that the sale to him by Plamondon be
cancelled. He also tendered the automobile to
G.M. and Plamondon, and asked that both be
ordered to pay him the price of the automobile.
The tender of the automobile to G.M. and the
monetary condemnation requested against it
necessarily imply that Kravitz did not intend that
the sale between G.M. and Plamondon should
continue to exist. The conclusions against G.M.
cannot otherwise be explained; they are perhaps
not perfectly drafted, but if this is the case, it is a
question of form, which G.M. did not even raise;
we would be wrong to pay too much attention to
this point (art. 2 C.C.P.).

Cette offre de Kravitz A G.M. fait I'objet d'un
all6gu6 sp6cifique de Faction.

Le 31 octobre, Kravitz remettait l'automobile A
Plamondon; A cette occasion, il r6it6rait son offre
du 18 octobre A Plamondon, mais non pas A G.M.
Cela n'implique toutefois pas le retrait de l'offre
faite A G.M. le 18 octobre. Dans son plaidoyer,
G.M. a demand6 que l'offre faite A Plamondon le
31 octobre: [TRADUCTION] asoit d6clar6e ill6gale
et nullep, sans attaquer de la mime fagon la 16ga-
lit6 de l'offre du 18 octobre dont elle a seulement
dit que la lettre qui la contenait avait 6t6 6crite
[TRADUCTION] adans le but exprbs d'intenter la
pr6sente poursuite,. G.M. a reconnu que l'offre qui
lui avait 6t6 faite le 18 octobre n'avait pas 6t6
implicitement r6tract6e, et tenait toujours. J'en
d6duis donc que lorsque la Cour sup6rieure a
donn6 acte A Kravitz de l'offre de l'automobile, il
s'agissait de l'offre faite A chacun des deux d6fen-
deurs: Plamondon et G.M., et non pas seulement
de l'offre faite A Plamondon le 31 octobre.

L'on aurait tort d'attacher une trop grande
signification A la remise de l'automobile entre les
mains de Plamondon. Par cette remise, Plamondon
n'a pas acquis de droit sur l'automobile; il n'en est
pas devenu propri6taire, mais seulement le gar-
dien. D'ailleurs, la preuve r6v4le que lors de l'audi-
tion, c'est G.M. plut~t que Plamondon qui avait la
garde de l'auto.

Mais, qu'est-il advenu de la vente de G.M. A
Plamondon? Est-elle toujours en vigueur? Dans
son action Kravitz demande seulement la r6silia-
tion de la vente qui lui a 6t6 consentie par Plamon-
don; il offre par ailleurs l'automobile A G.M. et A
Plamondon et il demande A ce que l'un et I'autre
soient condamn6s A lui restituer le prix. L'offre de
l'automobile faite A G.M. et la condamnation en
argent demand6e contre elle impliquent n6cessaire-
ment que Kravitz n'entendait pas que la vente
entre G.M. et Plamondon continue d'avoir effet.
Les conclusions prises contre G.M. ne sauraient
s'expliquer autrement; elles sont peut-6tre r6dig6es
de fagon imparfaite, mais si tel est le cas, il s'agit
d'une question de forme que G.M. n'a m8me pas
invoqu6e; l'on aurait tort de s'y attacher (art. 2
C.p.c.).
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It is true that in his action Kravitz asked that
G.M. be required to reimburse the price he paid to
Plamondon. The evidence does not indicate what
was the price of the sale by G.M. to Plamondon.
However, this omission is not important here; if
the price received by G.M. were equal to or great-
er than that paid to Plamondon, G.M. must reim-
burse the price it received; if the price received by
G.M. was (as is likely) less than that paid to
Plamondon, G.M. must reimburse the price it
received and also pay the difference between the
two prices as damages, since G.M. was aware of or
was presumed to be aware of the automobile's
defects.

I am therefore of the opinion that because of
G.M.'s legal liability for latent defects, it must pay
Kravitz an amount equal to the price that he paid
to Plamondon.

My conclusion is the same with respect to the
damages properly speaking ($1,785.26) that both
G.M. and Plamondon were ordered to pay Kravitz.
The damages result from the latent defects for
which both G.M. and Plamondon were liable to
Kravitz, under the legal warranty which was owed
by each one of them.

In the case of both the price and the damages,
the obligation of G.M. and Plamondon to Kravitz
is complete. Each owes the full amount of the debt
owing to Kravitz; each is bound to the same thing,
even though the source of their obligations is
different. The obligation of G.M. and Plamondon
is definitely not joint, but is it an obligation in
solidum? Since this was a commercial transaction
for both G.M. and Plamondon, it can properly be
said that both are jointly and severally liable to
pay the amount owing to Kravitz.

In view of my opinion as to G.M.'s liability
under its legal warranty for latent defects, there is
no need for me to express an opinion as to the
merits of Kravitz's action under the conventional
warranty or by reason of an alleged delictual
liability.

In my opinion the appeal should be dismissed
with costs.

Il est vrai que, par son action, Kravitz demande
que G.M. soit tenue A lui rembourser le prix qu'il a
lui-m6me vers6 A Plamondon. La preuve n'indique
pas quel est le prix de la vente consenti par G.M. A
Plamondon. Cette omission est cependant ici sans
importance; si le prix requ par G.M. est 6gal ou
superieur A celui pay6 A Plamondon, G.M. doit
restituer le prix qu'elle a regu; si le prix requ par
G.M. est, comme il est vraisemblable, inf6rieur A
celui pay6 A Plamondon, G.M. doit restituer le prix
qu'elle a requ et payer en plus la difference entre
les deux prix, A titre de dommages-int6rits, puis-
que G.M. connaissait ou 6tait pr6sumb connaltre
les vices de l'automobile.

Je suis donc d'opinion qu'en vertu de la respon-
sabilit6 16gale des d6fauts cach6s dont elle est
d6bitrice, G.M. doit payer A Kravitz le montant du
prix de la vente que celui-ci a vers6 A Plamondon.

J'en arrive A la m8me conclusion en ce qui
concerne les dommages proprement dits
($1,785.26) que G.M. et Plamondon ont tous deux
6t6 condamn6s A payer A Kravitz. Ces dommages
sont la cons6quence de vices cach6s dont G.M. et
Plamondon sont l'un et l'autre responsables A
l'6gard de Kravitz, aux termes de la garantie
l6gale dont chacun 6tait d6biteur.

Qu'il s'agisse du prix ou des dommages, l'obliga-
tion de G.M. et de Plamondon A l'6gard de Kravitz
est entibre; chacun doit le montant int6gral de la
dette qui est due A Kravitz; chacun est tenu A une
meme chose quoique l'obligation de l'un et I'autre
soit de source diffbrente. L'obligation de G.M. et
de Plamondon n'est certes pas conjointe; est-ce une
obligation in solidum? Comme il s'agit pour G.M.
et Plamondon d'une affaire de commerce, il y a
lieu de dire que l'un et l'autre sont solidairement
responsables du paiement de la somme due A
Kravitz.

Etant donn6 mon opinion sur la responsabilit6
de G.M. en vertu de sa garantie 16gale des d6fauts
cach6s, il n'y a pas lieu de me prononcer sur le
bien-fond6 du recours de Kravitz au plan de la
garantie conventionnelle ou de la responsabilit6
dblictuelle.

Je suis d'avis que le pourvoi doit etre rejet6 avec
d6pens.
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Appeal dismissed with costs.

Solicitors for the appellant: Buchanan, McAl-
lister, Blakely & Turgeon, Montreal.

Solicitors for the respondent: Chaikelson &
Chaikelson, Montreal.

Pourvoi rejeti avec dipens.

Procureurs de l'appelante: Buchanan, McAllis-
ter, Blakely & Turgeon, Montrial.

Procureurs de l'intimi: Chaikelson & Chaikel-
son, Montrial.
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Majestic Neckwear Ltd. (Plaintiff)
Appellant;

and

City of Montreal (Defendant) Respondent.

1978: May 16; 1979: February 20.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Administrative law - Public Service Board - Error
of law - Superintending and reforming power of the
Superior Court - Code of Civil Procedure, art. 33 (old
art. 50).

Expropriation - Municipal purposes - Indemnity
claimed by tenant - Charter of the City of Montreal,
S.Q. 1899, c. 58, ss. 418, 428, 429 (enacted by S.Q.
1925, c. 92, ss. 37, 38) - Code of Civil Procedure (old),
art. 1066a.

On March 1, 1960, the Public Service Board (the
"Board") denied appellant an indemnity for the loss of
its rights as a tenant of immoveable property expropriat-
ed by the City of Montreal (the "City"). The demand
for an indemnity was made under the provisions of the
Charter of the City of Montreal governing expropria-
tions, which were not at that time subject to the Code of
Civil Procedure (art. 1066a, old Code). As, under s. 429
of the Charter in force at that time, the decisions of the
Board were not subject to appeal, appellant instituted an
action to set aside the decision of the Board for an error
of law (art. 50, old C.C.P.). This action was met by an
inscription in law alleging that the Board was not sub-
ject to the superintending and reforming power of the
Superior Court. This inscription was dismissed by a
judge of the Superior Court, who relied on two deci-
sions: Royal Trust Co. v. City of Montreal (1918), 57
S.C.R. 352, and 0. Martineau and Sons Ltd. v. City of
Montreal, [1932] A.C. 113. On the merits, on the other
hand, the Superior Court dismissed the action to set
aside, on the ground that the error of law did not give
rise to the remedy sought by appellant. The Court of
Appeal affirmed this decision; hence the appeal to this
Court.

Held: The appeal should be dismissed.
The situation here is essentially the same as in City of

Montreal v. ILGWU Center, [1974] S.C.R. 59: appel-
lant complains that the Board erroneously refused to fix
an indemnity for the loss of its rights as a tenant.

Majestic Neckwear Ltd. (Demanderesse)
Appelante;

et

La ville de Montrial (Difenderesse) Intimie.

1978: 16 mai; 1979: 20 f6vrier.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Droit administratif - Rigie des services publics -
Erreur de droit - Pouvoir de contr6le et de surveil-
lance de la Cour superieure - Code de procidure
civile, art. 33 (ancien art. 50).

Expropriation - Fins municipales - Indemniti
rilamie par locataire - Charte de la citi de Mont-
rial, 1899, S.Q., chap. 58, art. 418, 428, 429 (dicriti
par 1925 S.Q., chap. 92, art. 37, 38) - Code de
procidure civile (ancien) art. 1066a.

La R6gie des services publics (la :R6giex) a refus6 A
l'appelante, le 1' mars 1960, une indemnit6 pour la
perte de ses droits de locataire d'un immeuble expropri6
par la ville de Montr6al (la eVilles). La demande d'in-
demnit6 avait 6t6 form6e en vertu des dispositions de la
Charte de la Ville de Montrial r6gissant les expropria-
tions lesquelles n'6taient pas alors assujetties au Code de
procidure civile (art. 1066a, ancien Code). Les d6ci-
sions de la R6gie 6tant sans appel, en vertu de l'art. 429
de la Charte alors en vigueur, I'appelante a intent6 une
action en nullit6 pour cause d'erreur de droit de la part
de la R6gie (art. 50 ancien C.p.c.). Cette action a 6t6
rencontr6e par une inscription en droit totale all6guant
que la R6gie n'6tait pas assujettie au droit de r6forme et
de contr6le de la Cour sup6rieure. Cette inscription a 6t6
rejet6e par un juge de la Cour sup6rieure qui s'est fond6
sur deux arrats: Royal Trust Co. c. Ville de Montrial
(1918), 57 R.C.S. 352 et 0. Martineau and Sons Ltd. c.
Ville de Montrial, [1932] A.C. 113. En revanche, la
Cour supbrieure statuant sur le fond a rejet6 l'action en
nullit6 au motif que l'erreur de droit ne donnait pas
ouverture au recours de l'appelante. La Cour d'appel a
confirm6 cette d6cision, d'od le pourvoi en cette Cour.

Arrit: Le pourvoi doit 8tre rejet6.

La situation est ici essentiellement la mime que dans
Ville de Montrial c. ILGWU Center, [1974] R.C.S. 59:
ce dont I'appelante se plaint c'est que la R6gie a erron6-
ment refus6 de fixer une indemnit6 pour la perte de ses
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Nothing in the relevant legislation deprived the Superior
Court of its general superintending and reforming power
under art. 50 of the former C.C.P. (art. 33 of the present
Code).

Nevertheless, the Board did not err in applying s. 418
of the Charter without making a distinction it does not
contain. The homologation affecting the expropriated
immoveable is prior to the lease, and appellant's situa-
tion is no different although the expropriation was
ordered for a purpose other than that specified in the
homologation.

Royal Trust Co. v. City of Montreal (1918), 57
S.C.R. 352; 0. Martineau and Sons Ltd. v. City of
Montreal, [1932] A.C. 113; City of Montreal v. ILGWU
Center, [1974] S.C.R. 59, followed; Ministre de la
Voirie v. Melcar Inc., [1964] Que. Q.B. 191,
distinguished.

APPEAL against a decision of the Court of
Appeal, affirming a judgment of the Superior
Court. Appeal dismissed.

Yoine Goldstein and Philip Meyerovitch, Q.C.,
for the appellant.

Jean Piloquin, Q.C., for the respondent.

The judgment of the Court was delivered by

PIGEON J.-This appeal was brought as of right
against a decision of the Court of Appeal of
Quebec, dated January 8, 1975, which affirmed
the judgment of the Superior Court dated October
2, 1964 dismissing plaintiff's action to set aside a
decision of the Public Service Board dated March
1, 1960, whereby plaintiff was denied any indem-
nity for the loss of its rights as a tenant of immove-
able property expropriated by the City of Mont-
real for what was known as the "Dozois Plan", a
"plan for the elimination of slums and the con-
struction of sanitary housing" specially authorized
by acts of the Legislature.

The City acquired ownership of the immoveable
in question by depositing a plan of expropriation in
the Registry Office on May 16, 1957. Appellant
was obliged to vacate the premises on August 31,
1957. Its demand for an indemnity was made
under the provisions of the City Charter governing
expropriations for municipal purposes. At the
outset, it should be noted that, by virtue of a

droits de locataire. Rien dans la l6gislation applicable
n'enlevait a la Cour supbrieure le droit de surveillance et
de contr6le qui lui appartient g6n6ralement en vertu de
l'art. 50 de l'ancien C.p.c. (art. 33 du Code actuel).

Par contre la R6gie n'a pas fait d'erreur de droit en
appliquant 'art. 418 de la Charte sans faire une distinc-
tion que celle-ci ne fait pas. L'homologation affectant
l'immeuble expropri6 est antbrieure au bail et la situa-
tion de l'appelante n'est pas diff6rente mime si l'expro-
priation a 6t6 d6cr6t6e pour une fin autre que celle
pr6vue A l'homologation.

Jurisprudence: Royal Trust Co. c. Ville de Montrial
(1918), 57 R.C.S. 352; 0. Martineau and Sons Ltd. c.
Ville de Montrial, [1932] A.C. 113 et Ville de Mont-
rial c. ILGWU Center, [1974] R.C.S. 59 (arrits suivis);
distinction faite avec l'arrat Ministre de la Voirie c.
Melcar Inc., [19641 B.R. 191.

POURVOI contre un arrat de la Cour d'appel
confirmant un jugement de la Cour supbrieure.
Pourvoi rejet6.

Yoine Goldstein et Philip Meyerovitch, c.r.,
pour l'appelante.

Jean Piloquin, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PIGEON-Ce pourvoi form6 de plein
droit attaque l'arrt de la Cour d'appel du Qubbec
rendu le 8 janvier 1975, qui confirme le jugement
de la Cour sup6rieure en date du 2 octobre 1964
rejetant l'action de la demanderesse. Cette action
est une demande en nullit6 d'une d6cision de la
R6gie des services publics en date du 1er mars
1960, qui refuse A la demanderesse une indemnit6
pour la perte de ses droits de locataire d'un
immeuble expropri6 par la Ville de Montr6al pour
ce qu'on a appel6 le £Plan Dozoisi, un aprojet
d'61imination de taudis et de constructions d'habi-
tations salubress sp6cialement autoris6 par des lois
de la L6gislature.

La Ville, est devenue propri6taire de l'immeuble
dont il s'agit par le d6p6t d'un plan d'expropriation
au Bureau d'enregistrement le 16 mai 1957. L'ap-
pelante a 6t6 oblig6e d'6vacuer les lieux le 31 aotit
1957. Sa demande d'indemnit6 a 6t6 form6e en
vertu des dispositions de la Charte de la Ville qui
r6gissent les expropriations pour fins municipales.
Il importe de noter d~s maintenant que ces expro-
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specific exception in art. 1066a of the Code of
Civil Procedure then in force, such expropriations
were not governed by the provisions of that Code.
The main provisions in force at that time concern-
ing compensation for tenants of immoveables
expropriated by the City were in ss. 428 and 429
of the City's former Charter (62 Vict. c. 58, as
amended), enacted by ss. 37 and 38 of the statute
of 1925, 15 Geo. V, c. 92. They read as follows:

428. No indemnity, damages or compensation shall
be paid to tenants of any land or building, required in
whole or in part for expropriation purposes, beyond an
amount which shall not exceed the remainder of the
current year's rent and of one other year's rent of the
premises occupied by them; and then only in cases where
the lease is for one or more years beyond the year
current at the time of the adoption by the council of the
resolution for such expropriation.

The president or acting-president of the Quebec
Public Service Commission may award the value of such
repairs and improvements as may have been made by a
tenant prior to the passing by the council of the resolu-
tion concerning the expropriation, provided that the
same are not included in the valuation of the building.

No indemnity shall be allowed, in any event, to ten-
ants whose leases shall have been made or who shall
have taken possession of the premises subsequent to the
resolution of the council for the said expropriation.

429. The president or acting-president of the Quebec
Public Service Commission shall ascertain the compen-
sation to be paid to the proprietor whose building or
land is to be expropriated, and determine, if need be, the
rights of the city mentioned in the foregoing articles for
the acquisition of the whole or part of the said buildings.

There shall be no appeal from the decision of the
president or acting-president of the Public Service
Commission.

A subsequent statute (1949, 13 Geo. VI, c. 47, s.
13) transferred those powers to the Public Service
Board. For reasons to be considered later, the
Board held that appellant was not entitled to any
indemnity. As under the aforementioned s. 429 the
decision was not subject to appeal, appellant
instituted on May 27, 1960 an action in the Supe-
rior Court against the City to set aside the decision
of the Board for an error of law. This action was

priations n'6taient pas assujetties aux dispositions
du Code de procidure civile alors en vigueur et
cela, par 'effet d'une exception faite nomm6ment
A l'art. 1066a. Les principales dispositions alors en
vigueur touchant l'indemnisation des locataires
d'immeubles expropribs par la Ville se trouvaient
aux art. 428 et 429 de l'ancienne Charte de la
Ville (62 Vict. c. 58 et modifications) d6cr6t6s par
les art. 37 et 38 de la loi de 1925, 15 Geo. V, c. 92.
En voici le texte:

428. Il n'est pay6 aux locataires de terrains ou biti-
ments A exproprier en tout ou en partie aucune indem-
nit6, dommage ou compensation exc6dant le montant du
loyer du reste de l'ann6e courante et d'une autre ann6e
de loyer des lieux occup6s par eux, mais seulement dans
le cas oil le bail est fait pour une ann6e ou plus, en sus
de l'ann6e courante, i la date de l'adoption par le conseil
de la r6solution d6cidant cette expropriation.

Le pr6sident ou le pr6sident suppl6ant de la Commis-
sion des services publics de Qu6bec peut accorder la
valeur de toutes r6parations et ameliorations qui peuvent
avoir 6t6 faites par un locataire avant la r6solution du
conseil d6cr6tant l'expropriation, pourvu que ces r6para-
tions et ambliorations ne soient pas incluses dans I'6va-
luation des bitiments.

Dans tous les cas, aucune indemnit6 n'est accord6e
aux locataires dont les baux ont 6t6 faits ou qui ont pris
possession des lieux subs6quemment A la r6solution du
conseil au sujet de cette expropriation.

429. Le pr6sident ou le pr6sident suppl6ant de la
Commission des services publics de Qu6bec devra cons-
tater la compensation A payer au propri6taire dont le
bitiment ou le terrain doit etre expropri6, et d6terminer,
s'il y a lieu, les droits de la cit6 mentionn6s dans les
articles pr6c6dents relativement A l'acquisition de ces
bitiments en tout ou en partie.

Il n'y aura pas d'appel de la d6cision du pr6sident ou
du pr6sident suppl6ant de la Commission des services
publics de Qu6bec.

Une loi subs6quente (1949, 13 Geo. VI, c. 47,
article 13) a charg6 la R6gie des services publics
d'exercer ces pouvoirs. Celle-ci a statu6 que l'appe-
lante n'avait droit A aucune indemnit6 pour des
motifs que j'6tudierai plus loin. Sa d6cision 6tant
sans appel en vertu de l'art. 429 pr6cit6, I'appe-
lante a intent6 contre la Ville en Cour sup~rieure,
le 27 mai 1960, une action en nullit6 pour cause
d'erreur de droit de la part de la R6gie. Cette
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met by an inscription in law alleging that the
Public Service Board was not a Court subject to
the superintending and reforming power of the
Superior Court, and that its decisions were final
and not subject to appeal.

This inscription in law was dismissed by judg-
ment of Victor Pager J. of the Superior Court,
dated February 17, 1961. He held that the action
was not ill-founded in law relying, first, on the
decision of this Court in Royal Trust Co. v. City
of Montreal'. He referred in particular to the
following statement by Davies J., which as he
noted was adopted by Lord Blanesburgh in 0.
Martineau and Sons, Ltd. v. City of Montreal2:

... The Statute makes the award of the commissioners,
in such cases as the present, final and without appeal. In
order to give ground for attacking it, either highly
improper conduct on the commissioners' part, or fraud,
or the proceeding by the commissioners in making the
award upon an improper principle, must be clearly
shown.

This judgment was therefore based on two cases
of great authority dealing specifically with expro-
priations governed by the Charter of the City of
Montreal, and explicitly admitting of the remedy
by action for an error of law ("an improper princi-
ple"). The trial judge did not say a word of those
cases. To hold that there was no remedy available
to the appellant, even for an error of law, he said:

[TRANSLATION] IN a very recent decision of the Court
of Appeal, Le Ministre de la Voirie de la Province de
Quibec et al. v. McLean Inc. [sic] et al., reported in
[1964] Que. Q.B. 191, Tremblay C.J.Q. held that it is
not within the competence of the Superior Court to
decide whether in law an indemnity ought to be allowed,
as this question is exclusively a matter for the Board.
The Chief Justice then went on to state that it is for the
Board to decide all questions of law and of fact that
must be dealt with in order to arrive at an indemnity.

ACTING within the limits of its jurisdiction, the
Board held that plaintiff was not entitled to an indemni-
ty. This decision cannot be amended or modified by this
Court, even if there was an error of law, since the Board
did not exceed its jurisdiction.

'(1918), 57 S.C.R. 352.
2 [1932] A.C. 113.

action a 6t6 rencontr6e par une inscription en droit
totale all6guant que la R6gie des services publics
n'est pas un tribunal assujetti au droit de r6forme
et de contr6le de la Cour superieure et que ses
d6cisions sont finales et sans appel.

Cette inscription en droit a 6t6 rejet6e par juge-
ment du 17 f6vrier 1961, rendu par le juge Victor
Pager de la Cour sup6rieure. Il y d6clare que la
demande n'est pas irrecevable en se fondant
d'abord sur l'arrt de notre Cour: Royal Trust Co.
c. Ville de Montrial'. Il renvoie sp6cialement A
l'6nonc6 suivant du juge Davies repris, comme il le
signale, par lord Blanesburgh dans 0. Martineau
and Sons, Ltd. c. Ville de Montrial 2:

[TRADUCTION] ... La Loi pr~voit que, dans un cas
comme celui-ci, la sentence des commissaires est finale
et sans appel. Pour attaquer cette d6cision, il faut claire-
ment d6montrer que la conduite des commissaires a t
trds r6pr6hensible, ou qu'il y a eu fraude ou encore que
les commissaires ont fond6 leur sentence sur un principe
errone.

Ce jugement 6tait donc fond6 sur deux arrats
d'une grande autorit6 qui portent pr6cis6ment sur
des expropriations r6gies par la Charte de la Ville
de Montrial et admettent formellement le recours
en nullit6 pour erreur de droit (improper princi-
ple)). Le juge du fond n'en a pas dit un mot. Pour
statuer que l'appelante est sans recours mime pour
erreur de droit il 6crit:

DANS un arrEt tout A fait r6cent de la Cour d'Appel,
Le Ministre de la Voirie de la Province de Qu6bec & al
c. McLean Inc. (sic) et al, rapport6 A [19641 B.R., p.
191, monsieur le Juge en chef Tremblay affirme qu'il
n'est pas du ressort de la Cour Supbrieure de d6cider s'il
y avait lieu en droit de fixer une indemnit6; cette
question 6tant du ressort exclusif de la R6gie. Et plus
loin, le savant Juge continue en affirmant qu'il appar-
tiendra A la R6gie de r6soudre toutes les questions de
droit et de faits dont la solution est n6cessaire pour fixer
I'indemnit6;

LA R6gie, dans l'exercice et les limites de sa juridic-
tion, a d6cid6 que la demanderesse n'avait pas droit A
une indemnit6. Cette d6cision ne saurait 8tre amend6e
ou modifie par cette Cour, mime s'il y a erreur en droit
puisqu'il n'y a pas d'excbs de juridiction;

'(1918), 57 R.C.S. 352.
2 [1932] A.C. 113.
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This is a misinterpretation of the decision of the
Court of Appeal in Ministre de la Voirie v. Melcar
Inc.3 The case involved an expropriation governed
by the provisions of the Code of Civil Procedure.
The Board had denied the expropriated party an
indemnity for the servitude of non-access acquired
by the Minister together with part of the land.
Alleging that this denial was improper, the expro-
priated party objected to the petition for the
homologation of the award submitted to the Supe-
rior Court in accordance with art. 1066j. The
Superior Court allowed this objection and ordered
the Board to fix an indemnity for the expropriation
of the servitude. The Court of Appeal reversed this
decision and observed (at pp. 197-198):
[TRANSLATION] On the petition for homologation in
accordance with art. 1066j, the Superior Court is not
concerned with the merits of the decision of the Board.
It must confine itself to ascertaining whether this is
indeed an order of the Board, and whether this order is a
valid one. If it is, it must homologate it, leaving to this
Court any consideration of the merits of the order on an
appeal brought in accordance with art. 1066k C.C.P. I
adopt the following observations of Tellier J., of the
Superior Court, in Ville de Jacques-Cartier v. Lamarre,
[1952] C.S. 218:

When the right to expropriate exists or is not
challenged, the Court must, on a motion to that end,
refer the matter to the competent authority for the
fixing of an indemnity if allowable, if due.

I therefore conclude that the Superior Court should
have homologated the award of the Board.

Do we in this appeal have greater powers than the
Superior Court? May we examine the merits of the
award of the Board? I do not think so. This Court has
before it an appeal from an interlocutory judgment
dismissing a petition for homologation. All that we can
do is to render the judgment that the Superior Court
should have rendered at this stage of the proceedings. It
is only on an appeal brought in accordance with art.
1066k-such as in Auclair v. Le Procureur gindral de
la Province de Quibec, [1963] Que. Q.B. 897, that this
Court may examine the merits of the award of the
Board.

It will be seen that the only question in that case
was as to the extent of the jurisdiction of the
Superior Court on a petition for the homologation

[1964] Que. Q.B. 191.

Il y a IA une fausse interpr6tation de la d6cision
de la Cour d'appel dans l'affaire Ministre de la
Voirie c. Melcar Inc. Il s'agissait d'une expropria-
tion r6gie par les dispositions du Code de proci-
dure civile. La R6gie avait refus6 A 1'expropri6 une
indemnit6 pour la servitude de non-acc6s acquise
par le ministre en outre d'une partie du fonds.
Al16guant que ce refus 6tait mal fond6, I'expropri6
s'6tait oppos6 A la requate en homologation de la
sentence pr6sent6e A la Cour supbrieure en vertu
de l'art. 1066j. La Cour sup6rieure avait admis
cette objection et ordonn6 A la R6gie de fixer une
indemnit6 pour l'expropriation de la servitude. La
Cour d'appel a infirm6 cette d6cision en disant
(aux pp. 197-198):
Sur la demande d'homologation en vertu de lParticle
1066j C.p., la Cour sup6rieure n'a rien A voir au m6rite
de la d6cision de la r6gie. Elle doit se contenter de
v6rifier s'il s'agit bien d'une ordonnance de la r6gie et si
cette ordonnance est valide. Dans l'affirmative, elle doit
homologuer, laissant A notre cour le soin d'examiner le
m6rite de l'ordonnance sur l'appel log6 en vertu de
l'article 1066k C.p. Je fais miennes les remarques sui-
vantes de M. le juge Tellier, de la Cour sup6rieure, dans
Ville de Jacques-Cartier v. Lamarre, [ 1952] C.S. 218:

Du moment que le droit A l'expropriation existe ou
n'est pas contest6, le tribunal a l'obligation, sur
motion A cet effet, de d6f6rer le dossier A I'autorit6
comp6tente pour fixer l'indemnit6 si elle existe, si elle
est due.

Je conclus donc que le Cour sup6rieure aurait dfi
homologuer la sentence de la R6gie.

Avons-nous sur le pr6sent appel, plus de pouvoirs que
la Cour sup6rieure? Pouvons-nous examiner le mbrite de
la sentence de la r6gie? Je r6ponds n6gativement. Nous
sommes saisis d'un appel log6 A l'encontre d'un juge-
ment interlocutoire rejetant une requate en homologa-
tion. Tout ce que nous pouvons faire, c'est de rendre le
jugement que la Cour supbrieure aurait dfi rendre A ce
stade des proc6dures. Ce n'est que sur un appel log6 en
vertu de l'article 1066k C.p.--comme c'6tait le cas dans
Auclair v. Le Procureur gindral de la Province de
Quibec, [1963] B.R. 897, que nous pouvons examiner le
m~rite de la sentence de la r6gie.

On voit qu'il s'agissait uniquement de l'6tendue
de la comptence de la Cour sup6rieure sur une
demande d'homologation d'une d6cision de la

[1964] B.R. 191.
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of a decision of the Board, which decision was
however subject to appeal to the Court of Appeal
after homologation. The Court of Appeal held that
the Superior Court could only consider the proce-
dural regularity of the award, and had to leave it
to the Court of Appeal to decide on the merits, on
an appeal brought under art. 1066k C.C.P. The
decision of the Court of Appeal therefore did not
mean that the Public Service Board was generally
exempt from the superintending power of the
Superior Court with respect to any errors of law it
might make, it meant only that, by reason of the
right of appeal, such superintending power could
not be exercised by the Superior Court on a peti-
tion for homologation.

In affirming the judgment of the Superior Court
on the merits of the present case, the Court of
Appeal similarly failed to consider the judgment
on the inscription in law, and the two leading cases
on which it was based. Speaking for a unanimous
Court, Crete J. said, after agreeing with the rea-
sons of the trial judge:

[TRANSLATION] On the statement of the rule that an
error of law does not constitute an excess of jurisdiction,
and does not give rise to the kind of remedy which
appellant sought to exercise in the case at bar, reference
may be made to the following cases, inter alia:

SEGAL v. CITY OF MONTREAL, [1931] S.C.R.
460;
KOMO CONSTRUCTION INC. v. Q.L.R.B.,
[1968] S.C.R. 172;
QUEBEC LABOUR RELATIONS BOARD v.
CANADIAN INGERSOLL-RAND CO. LTD.,
[1968] S.C.R. 695;
FRANQOIS NOLIN LTAE v. Q.L.R.B., [1968]
S.C.R. 168.

These cases do not support the statement that an
error of law does not give rise to the kind of
remedy claimed here by appellant. The four cases
cited dealt with applications for writs of prohibi-
tion under the old Code of Civil Procedure, not
with an action to set aside an award. Because this
writ could only be granted for want or excess of
jurisdiction, it is obvious that the Court could only
consider this one question, and could not rule on
any error of law. Furthermore, in the last three
cases there was in the relevant statute a privative

R6gie qui 6tait par ailleurs susceptible d'appel A la
Cour d'appel apras homologation. La Cour d'appel
a jug6 que la Cour supbrieure ne pouvait que
constater la r6gularit6 de la sentence et devait
laisser A la Cour d'appel le soin de juger du
bien-fond6, sur appel form6 en vertu de l'art.
1066k C.p.c. L'arrat de la Cour d'appel ne signi-
fiait donc pas que la R6gie des services publics
6tait g6n6ralement soustraite au droit de contrble
de la Cour sup6rieure A l'6gard des erreurs de droit
qu'elle pouvait commettre; il signiflait seulement
qu'6tant donn6 l'existence d'un droit d'appel, ce
pouvoir de contr8le ne pouvait 6tre exerc6 par la
Cour sup6rieure A l'occasion d'une requite en
homologation.

Ici, en confirmant le jugement de la Cour sup6-
rieure sur le fond, la Cour d'appel n'a elle aussi
tenu aucun compte du jugement qui avait 6t6
rendu sur l'inscription en droit et des deux impor-
tants arrats sur lequel il est fond6. Exprimant
l'opinion unanime, le juge Crite a dit aprbs avoir
souscrit aux considbrants du premier juge:

Sur l'6nonc6 de principe voulant qu'une erreur de droit
ne constitue pas un exc6s de juridiction et ne donne pas
ouverture au genre de recours que l'appelante a cherch6
A exercer en l'espace, il y a lieu de se r6f6rer, entre
autres, aux arrets suivants:

SEGAL c. CITY OF MONTREAL-[1931] R.C.S.
460
KOMO CONSTRUCTION INC. c. C.R.T.Q.-
[1968] R.C.S. 172
COMMISSION DES RELATIONS DE TRAVAIL
DU QUtBEC c. CANADIAN INGERSOLL-
RAND CO. LTD-[1968] R.C.S. 695
FRAN(OIS NOLIN LTAE c. C.R.T.Q.-[1968]
R.C.S. 168.

Cette jurisprudence n'6taye aucunement l'affir-
mation que l'erreur de droit ne donne pas ouver-
ture au genre de recours que I'appelante exerce ici.
Les quatre arrats cit6s ont 6t6 rendus sur des
demandes de bref de prohibition form6es en vertu
de l'ancien Code de procidure et non sur une
action en nullitE de sentence. Comme ce bref ne
pouvait 8tre accord6 que dans le cas de d6faut ou
d'excs de juridiction, il est bien 6vident que la
Cour ne pouvait 6tudier que cette seule question et
ne pouvait pas se prononcer sur l'erreur de droit.
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clause, generally excluding any remedy; such is not
the case here.

I should also mention that, in City of Montreal
v. ILGWU Centre4 , this Court, on an action
brought in the Superior Court, ordered the Public
Service Board to award, on an expropriation under
the Charter of the City of Montreal, a special
indemnity for the loss of a tax exemption. The
Board had given as the reason for its refusal that it
lacked jurisdiction to award an indemnity for such
loss. The expropriated party then brought an
action in the Superior Court, praying the Court to
declare that it was entitled either to the benefit of
the exemption in respect of the property acquired
to replace the property expropriated, or to an
indemnity for the loss of the exemption. The Supe-
rior Court granted a declaration in accordance
with the first conclusion, and its decision was
affirmed by the Court of Appeal. In this Court the
judgment was reversed and the alternative conclu-
sion was allowed. In the instant case, the situation
is essentially the same: appellant complains that
the Board erroneously refused to fix an indemnity
for the loss of its rights as a tenant. Nothing in the
relevant legislation deprived the Superior Court of
its general superintending and reforming power
under art. 50 of the former Code of Civil Proce-
dure (art. 33 of the present Code).

It is therefore necessary to examine the reason
for the refusal of an indemnity. This was based on
art. 418 of the former Charter of the City of
Montreal, which was as follows:

418. The city shall not be liable for any indemnity or
damages claimed with respect to any building construct-
ed, or improvements, leases or contracts made by any
person whatever, upon any land or property, after the
confirmation of such plan or map, or of any modifica-
tion thereof, or addition thereto.

The homologation relied on by the City was
ordered by a judgment of the Superior Court
dated July 30, 1954, which stated in conclusion:

[1974] S.C.R. 59.

Au surplus, dans les trois derniers cas la l6gislation
6tudi6e renfermait une clause privative excluant
g6n6ralement toutes voies de recours, ce qui n'est
pas le cas ici.

De plus, je dois signaler que, dans La Ville de
Montrial c. ILGWU Center4 la Cour a, sur une
action intent6e en Cour supbrieure, ordonn6 A la
R6gie des services publics d'accorder pour une
expropriation faite suivant la Charte de la Ville de
Montrial, une indemnit6 sp6ciale A raison de la
perte d'une exemption de taxe. La R6gie avait
motiv6 son refus en disant que ce n'6tait pas de sa
comp6tence. L'expropri6 avait alors intent6 une
action en Cour supbrieure demandant au tribunal
de statuer qu'il avait droit, soit au b6n6fice de
l'exemption pour l'immeuble achet6 en remplace-
ment de celui qui avait 6t6 expropri6, soit A une
indemnit6 pour la perte de l'exemption. La Cour
sup6rieure, confirm6e par la Cour d'appel, avait
accord6 la premibre conclusion. Sur le pourvoi
cette d6cision a t infirmbe et c'est la conclusion
subsidiaire qui a 6t accord6e. Ici la situation est
essentiellement la m8me: ce dont I'appelante se
plaint c'est que la R6gie a erron6ment refus6 de
fixer une indemnit6 pour la perte de ses droits de
locataire. Rien dans la l6gislation applicable n'en-
levait A la Cour sup6rieure le droit de surveillance
et de contr6le qui lui appartient g6n6ralement en
vertu de l'art. 50 de l'ancien Code de procidure
(art. 33 du Code actuel).

II faut donc examiner le motif du refus d'indem-
nit6. Il est fond6 sur l'art. 418 de l'ancienne Charte
de la Ville de Montrial lequel se lit comme suit:

418. La cit6 ne sera pas tenue de payer une indemnit6
ou des dommages-int6r~ts pour un bitiment construit ou
pour des ambliorations effectu6es sur un terrain ou sur
une propri6t6, ni A raison de baux ou contrats pass6s
relativement A un terrain ou A une propri6t6 aprbs la
confirmation d'un plan ou carte quelconque, ou de quel-
que modification ou addition qui y sera faite.

L'homologation invoqu6e par la Ville a t6
d6cr6t6e par un jugement de la Cour supbrieure en
date du 30 juillet 1954, en conclusion duquel on
lit:

4 [1974] R.C.S. 59.
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[TRANSLATION] DOTH DECLARE that the general
plan of the City is modified as follows: by the establish-
ment on the said plan for a period of five years of
homologated lines for a parking area, indicating lots No.
593-A and No. 593, located at the southeast corner of
Ontario and De Bullion Streets, the said lines being
coloured in red and marked with the letters A, B, C and
D on plan 0-16 St-Louis, dated February 23, 1954,
Exhibit H-1.

It is clearly established that this judgment was
registered in the Registry Office and affects the
expropriated immoveable. Appellant's lease is sub-
sequent, since it is dated October 4, 1955, but it
submits that the immoveable was not expropriated
for a parking area, and that, pursuant to a resolu-
tion of the City Council dated June 25, 1958, a
judgment of the Superior Court dated July 31,
1958 has erased the homologated lines established
in 1954.

On all of that the award simply adopts the
"arguments in law" set forth in the memorandum
of argument by counsel for the City. The main
part of those arguments is as follows:

The homologated lines have not been imposed to the
tenant during his occupancy but, on the contrary, he has
undertaken to occupy the premises that he rented in full
cognizance, legally, of the homologated lines. And
Article 1660 of the Civil Code clearly states that the
exropriation puts an end to the lease without any
recourse against the owner of the leased premises. How
can the tenant have more rights against the City than he
has against his landlord especially when the City has
denounced to him the establishment of the homologated
lines.

It is erroneous to say that Articles 410 to 420 (a)
inclusive deal with provisions applicable only to streets,
lanes, highways and public squares.

Article 413 of the Charter of the City of Montreal, as
amended by 2-3 Elizabeth II, chap. 66, section 6, reads
as follows:

413. The city since the Ist of May 1899 has the
power to lay out, and indicate, upon plans, all the
streets, highways, places, squares, parks, existing or
projected and also lands or territories required for any
municipal purposes whatsoever, and for which the city
has the right of expropriation, . . . Said plans and their
modifications or additions, once confirmed by the
Superior Court, constitute and have always constitut-
ed, with the plans contemplated in articles 418a and

DECLARE que le plan g6n6ral de la Cit6 est modifi6 de
la fagon suivante: par I'6tablissement, sur ledit plan,
pour une p6riode de cinq ans, de lignes homologu6es
pour fins d'un terrain de stationnement, montrant les
lots No 593-A et No 593 situ6s A l'angle sud-est des rues
Ontario et De Bullion telles lignes 6tant indiqu6es en
couleur rouge et marqu6es des lettres A,B,C,D sur le
plan 0-16 St-Louis en date du 23 f6vrier, 1954, pidce
H-1.

Il est bien 6tabli que cc jugement a t enregis-
tr6 au Bureau d'enregistrement et affecte l'immeu-
ble expropri6. Le bail de l'appelante est subs6quent
puisqu'il est en date du 4 octobre 1955, mais elle
fait valoir que l'immeuble n'a pas 6t6 expropri6
aux fins d'y 6tablir un terrain de stationnement et,
qu'A la suite d'une r6solution du Conseil de ville en
date du 25 juin 1958, un jugement de la Cour
sup6rieure en date du 31 juillet 1958, a radi6
l'homologation d6cr6t6e en 1954.

Sur tout cela la sentence adopte tout simplement
ales arguments en droit* consign6s dans un
m6moire des procureurs de la Ville. En voici
l'essentiel:

[TRADUCTION] Les lignes homologu6es n'ont pas t
impos6es au locataire pendant qu'il occupait les lieux.
Bien au contraire, au moment oii il s'est engag6 A
occuper les lieux qu'il a lou6s, il avait 6t, par l'effet de
la loi, inform6 de I'existence de ces lignes. L'article 1660
du Code civil 6nonce clairement que l'expropriation met
fin au bail sans aucun recours contre le propri6taire des
lieux lou6s. Comment le locataire peut-il avoir plus de
droits contre la Ville qu'il n'en a contre le propri6taire,
surtout lorsque la Ville l'a inform6 de l'6tablissement des
lignes homologu6es.

Il est faux de dire que les articles 410 A 420 a)
inclusivement ne s'appliquent qu'aux rues, terrains, voies
et squares publics.

L'article 413 de la Charte de la cit6 de Montr6al,
modifi6 par 2-3 Elizabeth II, chap. 66, art. 6, se lit ainsi:

413. La cit6 a depuis le le' mai 1899, le pouvoir de
faire tracer, et indiquer sur des plans, toutes les rues,
voies publiques, places, squares, parcs, existants ou
projet6s, ainsi que tous autres terrains ou territoires
requis pour toutes fins municipales quelconques et
pour lesquelles la cit6 a droit d'expropriation, . . .
Lesdits plans, ainsi que leurs modifications et addi-
tions, une fois confirm6s par la Cour sup6rieure,
constituent et ont toujours constitu6, avec les plans
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419 of the charter, the general plan of the city of
Montreal.
It is clear that by the reading of the Article 413, as

amended, the City can homologate lines for any munic-
ipal purposes whatsoever and for which the City has the
right of expropriation.

And Article 421, as amended by 14-15 George VI,
chap. 72, section 7, states that "the City of Montreal
may hereafter, . . . acquire by mutual agreement or by
expropriation, any immoveable ... which it may require
for any municipal purposes whatsoever, including the
establishment of parking grounds or public garages for
the storage of motor vehicles, the elimination of slums,
unsanitary houses or houses of inferior standard,...

It follows clearly that the City may homologate for
parking ground purposes since it has the power to
expropriate for parking ground purposes ...

The Courts have always interpreted the annulment of
homologated lines as an erasure of said lines without
giving to such erasure any retroactive effect.

Said lines were, as a matter of fact, erased by Judg-
ment of the Superior Court July 31, 1958. At said date
July 31, 1958, Majestic Neckwear Ltd., was no longer a
tenant. He had vacated the premises he occupied on
August 31, 1957 while the lines were still in effect. As a
matter of fact, as of the date of the taking possession of
the property, to wit: May 16, 1957, by the fact of the
expropriation, Majestic Neckwear was no longer a
tenant and was advised accordingly by the City of
Montreal in its notice of eviction.

To give a retroactive effect to the erasure of homolo-
gated lines and in order to gain damages for the tenant
of premises affected by homologated lines at the signing
of his lease, would defeat the purposes given by the
Legislator to Article 417 of the Charter of the City of
Montreal when it says that the City is not bound to
carry out the works projected unless so decided by the
Council; "nor the City hereafter be liable for any indem-
nity or damages whatever by reason merely of the
confirmation of such plan, or any alteration or modifica-
tion thereof, or addition thereto." . . .

Even if the City expropriates for a municipal purpose
different than the one first intended, there remains that
it expropriates and the lines have served the purpose for
which they had been established: denounce an expro-
priation. The purpose for which it expropriates is not the
important thing.

Be it, as in the present case, for off-street parking or
for the purpose of the Dozois Plan, once the building
and land are expropriated, the tenant Majestic Neck-

pr6vus aux articles 418a et 419 de la charte, le plan
g6n6ral de la cit6 de Montr6al.
L'article 413 modifi6 dit clairement que la Ville peut

homologuer des lignes pour toutes fins municipales quel-
conques et pour lesquelles la Ville a droit d'expropria-
tion.

Et 'article 421, modifi6 par 14-15 George VI, chap.
72, article 7, pr6cise que ala cit6 de Montr6al peut, A
l'avenir, . . . acqubrir A l'amiable ou par voie d'expro-
priation tout immeuble, ... dont elle aura besoin pour
toutes fins municipales quelconques, y compris l'6tablis-
sement de parcs de stationnement ou de garages publics
pour le remisage de v6hicules automobiles, I'61imination
des taudis, maisons insalubres ou de niveau inf6rieur ...

Il est donc 6vident que la Ville peut homologuer dans
le but d'6tablir des parcs de stationnement puisqu'elle a
le pouvoir d'exproprier pour 6tablir de tels parcs.

Les tribunaux ont toujours interpr6t6 l'annulation de
lignes homologu6es comme la suppression de ces lignes,
mais sans lui reconnaltre aucun effet r6troactif.

Ces lignes ont en fait 6t6 supprimbes par un jugement
de la Cour supdrieure du 31 juillet 1958. A cette date,
Majestic Neckwear Ltd. n'6tait plus locataire. Elle avait
quitt6 les lieux qu'elle occupait le 31 aoit 1957 alors que
les lignes 6taient encore en vigueur. En r6alit6, A comp-
ter du jour de la prise de possession de la propri6t6, soit
le 16 mai 1957, du fait de I'expropriation Majestic
Neckwear n'6tait plus locataire et la ville de Montr6al
l'en a inform6 en cons6quence dans son avis d'6viction.

Reconnaitre un effet r6troactif A la suppression des
lignes homologu6es en vue d'accorder des dommages-
int6rits au locataire des lieux touch6s par ces lignes lors
de la signature de son bail, irait A l'encontre du but vis6
par le 16gislateur en 6dictant 'article 417 de la charte de
la cit6 de Montrbal selon lequel la Ville n'est pas tenue
d'effectuer les travaux projet6s A moins que le conseil
n'en d6cide ainsi; aet la cit6 ne sera pas non plus tenue A
l'avenir de payer une indemnit6 ou des dommages-int6-
r~ts A raison simplement de la confirmation de tel plan
ou de quelque modification ou addition qui y sera faite.a

M~me si la Ville prockde A une expropriation pour
une fin municipale diff6rente de celle pr6vue A l'origine,
il n'en demeure pas moins qu'elle exproprie et que les
lignes ont rempli leur rble: notifier une expropriation. Le
but de l'expropriation n'est pas l'616ment important.

Que l'expropriation ait pour but, comme ici, I'6tablis-
sement d'un parc de stationnement ou la r6alisation du
plan Dozois, une fois que le bitiment et le terrain ont 6t6
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wear would still be affected by an expropriation which
had been denounced by the City, by the establishment of
lines the purpose of which was legal either way.

In my view the Board did not err in applying s.
418 of the Charter without making a distinction it
does not contain. The only basis on which appel-
lant claimed to be entitled to an indemnity despite
the homologated lines established prior to its lease
is that the expropriation was ordered for a purpose
other than that specified in the resolution and the
judgment of homologation. The wording of the
City Charter does not appear to relate the effect of
homologated lines to the specific purpose for which
they were established, and this is not a case where
the expropriation was made for resale to an
individual, the expropriation was clearly made for
a municipal purpose. I fail to see how appellant
can contend that its situation is different because
the expropriation was made for the purpose of
building low-rental housing rather than for a park-
ing area.

The appeal must therefore be dismissed; in the
circumstances, however, I feel it should be dis-
missed without costs.

Appeal dismissed without costs.

Solicitors for the appellant: Meyerovitch &
Goldstein, Montreal.

Solicitors for the respondent: Piloquin,
Badeaux, Allard & Lacroix, Montreal.

expropri6s, le locataire Majestic Neckwear reste touch6
par I'expropriation notifi6e par la cit6 par l'6tablisse-
ment de lignes pour une fin 16gale, dans un cas comme
dans l'autre.

Je crois que la R6gie n'a pas fait d'erreur en
appliquant l'art. 418 de la Charte sans faire une
distinction que celle-ci ne fait pas. Le seul motif
pour lequel l'appelante soutient avoir droit A une
indemnit6 malgr6 la ligne homologu6e ant~rieure A
son bail, c'est que l'expropriation a 6t6 d6crt6e
pour une fin autre que celle qui 6tait pr6vue dans
la r6solution et le jugement d'homologation. Il ne
me parait pas que le texte de la Charte de la Ville
relie l'effet de l'homologation A la fin particulibre
pour laquelle elle est d6cr6t~e et il ne s'agit pas
d'un cas oii l'expropriation a 6t6 faite en vue d'une
revente A un particulier, 1'expropriation a bien t
effectu6e pour une fin municipale. Je ne vois pas
comment l'appelante peut soutenir que sa situation
est diff6rente parce que l'expropriation a 6t6 faite
en vue de la construction de logements A loyer
modique plut6t que de l'am6nagement d'un terrain
de stationnement.

Le pourvoi doit donc 6tre rejet6, cependant il me
parait que, dans les circonstances, if y a lieu de le
faire sans d6pens.

Pourvoi rejeti sans dipens.

Procureurs de l'appelante: Meyerovitch &
Goldstein, Montrial.

Procureurs de l'intimie: Piloquin, Badeaux,
Allard & Lacroix, Montrial.
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The Deputy Minister of Revenue of Quebec
Appellant;

and

Julius Lipson Respondent.

1978: December 14; 1979: March 6.

Present: Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Taxation - Income tax - Syndicate formed by
shareholders in a company showing a deficit - Build-
ing leased by syndicate - Deduction claimed for loss
sustained by syndicate - Expense not incurred for the
purpose of earning income - Provincial Income Tax
Act, R.S.Q. 1964, c. 69, ss. 5, 15, 163.

Respondent is one of the nine shareholders in a joint
stock company formed to operate a building. On account
of the deficit recorded by the business and in order to
enable the company to honour its obligations, the share-
holders formed a syndicate which leased the company's
building, though the latter continued to administer it. As
tenants the members of the syndicate undertook to pay
the operating costs and an annual rental. This lease was
made for three years commencing May 1, 1962, with an
option to renew for two more years. In spite of the losses
incurred in the first three years, the members of the
syndicate took up this option, and the lease lasted five
years. In his provincial income tax return for 1966,
respondent claimed the deduction of his share of the loss
suffered by the syndicate in that year. Appellant issued
an assessment disallowing this deduction, but the Pro-
vincial Court reversed this decision and allowed the
deduction. The Court of Appeal affirmed in part the
judgment of the Provincial Court, refusing to allow
deduction of the part of the loss representing the rental.
Appellant asked this Court to restore the original assess-
ment and respondent, by a cross-appeal, asked that the
trial judgment be restored.

Held: The appeal should be allowed, the decision of
the Court of Appeal and the judgment of the Provincial
Court reversed, the assessment of respondent restored
and the cross-appeal dismissed.

The wording of ss. 5 and 15 of the Provincial Income
Tax Act clearly establishes that, in order for an expense
to be admissible as a deduction from a taxpayer's
income, it must have been incurred in order to make a

Le sous-ministre du Revenu du Qu6bec
Appelant;

et

Julius Lipson Intimi.

1978: 14 d6cembre; 1979: 6 mars.

Pr6sents: Les juges Pigeon, Dickson, Beetz, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Droit fiscal - Impbt sur le revenu - Actionnaires
d'une socidtd dificitaire formant un syndicat -
Immeuble loui par le syndicat - Diduction riclamde
pour perte subie par le syndicat - Dipense non faite en
vue de gagner un revenu - Loi de l'imp6t provincial
sur le revenu, S.R.Q. 1964, chap. 69, art. 5, 15, 163.

L'intim6 est l'un des neuf actionnaires d'une soci6t6
par actions form6e en vue de l'exploitation d'un immeu-
ble. En raison du d6ficit enregistr6 par l'entreprise et
afin de permettre A la soci6t6 de faire honneur A ses
obligations, les actionnaires formbrent un syndicat qui
loua l'immeuble de la soci6t6 que celle-ci devait conti-
nuer A administrer. A titre de locataires les membres du
syndicat s'engageaient A payer les frais d'exploitation
ainsi qu'un loyer annuel. Ce bail 6tait fait pour trois ans
A compter du 1- mai 1962 avec option de renouvelle-
ment pour deux autres ann6es. Malgr6 les pertes subies
durant les trois premibres ann6es, les membres du syndi-
cat se sont pr6valus de la clause de renouvellement et le
bail a dur6 cinq ans. Dans son rapport d'imp6t provin-
cial sur le revenu pour I'ann6e 1966, l'intim6 a r6clam6
la d6duction de sa part de la perte subie par le syndicat
cette ann6e-IA. L'appelant a 6mis une cotisation refusant
cette d6duction mais la Cour provinciale a infirm6 cette
d6cision et admis la d6duction. La Cour d'appel a
confirm6 en partie le jugement de la Cour provinciale
refusant d'accepter la d6duction de la partie de la perte
repr6sentant le loyer. L'appelant demande A cette Cour
de r6tablir la cotisation originale tandis que l'intim6, par
pourvoi incident, demande le r6tablissement du juge-
ment de premilre instance.

Arrit: Le pourvoi doit 8tre accueilli, I'arrat de la Cour
d'appel et le jugement de la Cour provinciale infirm6s,
la cotisation de l'intim6 r6tablie et le pourvoi incident
rejet6.

Le texte des art. 5 et 15 de la Loi de l'imp6t provin-
ciale sur le revenu 6tablit clairement que, pour qu'une
d6pense soit admise en d6duction du revenu d'un contri-
buable, il faut qu'elle ait 6t6 faite en vue de r6aliser un

[1979] 1 R.C.S. sous-MIN. DU REVENU (QUt.). C. LIPSON 833



DEPUTY MINISTER OF REVENUE (QUE.) V. LIPSON Pigeon J.

profit. In the case at bar, there is no basis for finding
that in renewing the lease for the last two years the
members of the syndicate expected to make a profit. It
is clear that the sole reason for renewal was to create a
deductible loss by means of a disadvantageous contract,
instead of advancing capital. The actual purpose of the
operation was not to make a profit but to put money into
the company by incurring a loss to its benefit. Addition-
ally, there is a strong doubt that the evidence of the
situation at the origin of the lease justified the conclu-
sion arrived at in the courts below. The true question
was: did the members of the syndicate expect in execut-
ing the lease to make a profit proportionate to the risk of
loss they were assuming? As even the most optimistic
calculations hardly succeeded in showing that it would
break even, could the members of the syndicate reason-
ably have been expected to enter into such a contract if
they had not been shareholders?

Minister of National Revenue v. Sissons, [1969]
S.C.R. 507; Lipson v. Minister of National Revenue
(1972), 72 DTC 1222, referred to; Minister of National
Revenue v. Freud, [1969] S.C.R. 75, distinguished.

APPEAL and CROSS-APPEAL against a deci-
sion of the Court of Appeal of Quebec', affirming
in part a judgment of the Superior Court vacating
a tax assessment. Appeal allowed and cross-appeal
dismissed.

Andri St-Jean and Michel Legendre, for the
appellant.

Donald Johnston and Daniel Levinson, for the
respondent.

The judgment of the Court was delivered by

PIGEON J.-This appeal is from a decision of
the Court of Appeal of Quebec, [1976] C.A. 28,
which affirmed in part only a judgment of the
Provincial Court setting aside a provincial income
tax reassessment of respondent for 1966.

With a few other persons, respondent had a
company incorporated under the laws of Ontario
for the purpose of operating a seventy apartment
building in Ottawa. This building was not ready
for occupation until November 1, 1961. At that

' [1976] C.A. 28.

b6n6fice. En I'esp6ce il n'y a rien qui permet de conclure
qu'en renouvelant le bail pour les deux derniares ann6es,
les membres du syndicat espbraient r6aliser un b6n6fice.
Il est 6vident que le seul motif du renouvellement 6tait
de cr6er au moyen d'un contrat d6savantageux une perte
d6ductible, au lieu de consentir des avances de capital.
Le v6ritable objet de l'op6ration n'6tait pas de r6aliser
un b6n6fice mais de procurer des fonds A la soci6t6 en
subissant une perte A son profit. D'ailleurs, il existe un
fort doute que la preuve de la situation A l'origine du
bail justifie la conclusion qui en a 6t6 tir6e. En effet la
vraie question 6tait la suivante: les membres du syndicat
esp6raient-ils en signant le bail faire un profit propor-
tionn6 au risque de perte qu'ils prenaient en signant le
bail? Comme mime les calculs les plus optimistes parve-
naient A peine A montrer une possibilit6 de joindre les
deux bouts, pouvait-on raisonnablement croire que si les
membres du syndicat n'avaient pas 6t6 actionnaires ils
auraient fait ce march6-la?

Jurisprudence: Ministre du Revenu national c. Sis-
sons, [1969] R.C.S. 507; Lipson c. Ministre du Revenu
national (1972), 72 DTC 1222; distinction faite avec
l'arr~t Ministre du Revenu national c. Freud, [1969]
R.C.S. 75.

POURVOI et POURVOI INCIDENT contre
un arr6t de la Cour d'appel du Quebec' confir-
mant en partie un jugement de la Cour provinciale
annulant une cotisation d'imp6t. Pourvoi accueilli
et pourvoi incident rejet6.

Andre St-Jean et Michel Legendre, pour
I'appelant.

Donald Johnston et Daniel Levinson, pour
I'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PIGEON-Le pourvoi attaque un arrat
de la Cour d'appel du Qu6bec, [1976] C.A. 28, qui
n'a confirm6 qu'en partie le jugement de la Cour
provinciale qui annulait la nouvelle cotisation
d'imp6t provincial sur le revenu de l'intim6 pour
l'ann6e 1966.

En vue de l'exploitation d'un immeuble de
soixante-dix appartements A Ottawa, l'intim6 a
form6, avec quelques autres personnes, une socift6
par actions dothe de la personnalit6 juridique en
vertu des lois de l'Ontario. Le bitiment n'a 6t6

' [19761 C.A. 28.
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time, market conditions were such that financial
results were not as expected, and for the first six
months there was a deficit of $50,877.32.

In order to enable the company to honour its
obligations, in particular interest and capital pay-
ments on mortgages totalling $725,000, the nine
shareholders formed what they called a syndicate,
in which their respective shares corresponded to
the number of shares each held in the capital stock
of the company. At the same time they entered
into a contract by which they leased the building
owned by the company, although the latter was to
continue to administer it for the account of the
syndicate. As tenants the members of the syndi-
cate undertook to pay all the operating costs,
taxes, insurance premiums and so on, together
with a rental of $34,700 per annum plus five per
cent of gross rentals from tenants of apartments
over $60,000 per annum. This lease was made for
three years commencing May 1, 1962, with an
option to renew for two more years on notice given
three months before expiry of the first three years.
The members of the syndicate took up this option,
and the lease lasted five years.

In his provincial income tax return for 1966,
respondent claimed the deduction of his share of
the loss suffered by the syndicate in that year. This
deduction was disallowed by the assessment in
issue, and he appealed to the Provincial Court. In
his judgment, Judge Dussault made the following
observations respecting what might be expected
from the arrangement concluded between the com-
pany and its shareholders, otherwise known as the
syndicate:

[TRANSLATION] From all of the foregoing it must be
concluded that the minimum income anticipated as
almost certain was about $151,000 (testimony of Mr.
Ruby, p. 126).

The monetary obligations assumed by the partners are
contained in clauses 3, 4 and 5 of the lease and could be
estimated approximately as follows, on the date the
lease was signed and on the basis of the first six months
of operation:

pr~t A tre occup6 que le 1er novembre 1961. A ce
moment-lA les conditions du march6 6taient telles
que l'entreprise n'eut pas le succ6s esp6r6. Pour le
premier semestre, elle enregistra un d6ficit de
$50,877.32.

Afin de permettre A la soci6t6 de faire honneur A
ses obligations, notamment l'int6rt et l'amortisse-
ment d'hypothbques au montant total de $725,000,
les neufs actionnaires formbrent ce qu'on appela
un syndicat. Leurs parts respectives y correspon-
daient en proportion au nombre d'actions que
chacun avait dans le fonds social de la soci6t6. Ils
firent en m6me temps un contrat par lequel ils
louaient l'immeuble de la soci6t6 que celle-ci
devait cependant continuer A administrer pour le
compte du syndicat. A titre de locataires les mem-
bres du syndicat s'engageaient A payer tous les
frais d'exploitation, taxes, primes d'assurance, etc.,
avec en outre un loyer de $34,700 par ann6e plus 5
pour cent des loyers pergus des locataires d'appar-
tements au-delA de $60,000 par ann6e. Ce bail
6tait fait pour trois ans A compter du le mai 1962
avec option de renouvellement pour deux autres
ann6es sur avis de trois mois avant I'expiration des
trois ans. Les membres du syndicat se sont pr~va-
lus de cette clause et le bail a dur6 cinq ans.

Dans son rapport d'imp6t provincial sur le
revenu pour l'ann6e 1966, l'intim6 a r6clam6 la
d6duction de sa part de la perte subie par le
syndicat cette ann6e-lA. Cette d6duction lui ayant
6t6 refus6e par la cotisation en litige, il a interjet6
appel A la Cour provinciale. Dans le jugement
rendu par le juge Dussault, celui-ci dit au sujet de
ce que l'on pouvait attendre de l'arrangement
conclu entre la soci6t6 et ses actionnaires, autre-
ment dit le syndicat:

II faut conclure de tout ce qui pr6cade que les revenus
minimum anticip6s comme A peu prbs certains 6taicnt de
$151,000 environ (t6moignage de M. Ruby, p. 126).

Les obligations mon6taires contract6es par les soci6-
taires sont contenues aux articles 3, 4 et 5 du bail et
pouvaient s'6valuer approximativement comme suit, A Ja
date de la signature du bail en se basant sur les premiers
six mois d'op~ration:
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(1) Annual rental of by
plus 5% of gross income over $60,000
5% of about $90,000

(Testimony of Mr. Ruby, p. 122)

(2) All direct or indirect operating
expenses. These expenses are broken
down in Exhibit R-2, for the. period
November 1, 1961 to April 30, 1962,
and total $58,483.08 for six months
of operation. The partners were
therefore correct in anticipating that
these expenses would total annually
about ($58,483.08 x 2)

Total estimated value of annual monetary
obligations assumed by the partners under
the lease

$ 34,700.00

4,500.00

116,966.16

$156,166.16

It should however be noted that the items "advertis-
ing, $3,528.93", "commission rentals, $1,867.57" and
"organization expenses, $981.88", totalling $6,378.38,
did not appear likely to continue for more that a year. In
addition, according to Mr. Ruby, the rentals seemed low
for this type of building and could be increased (Mr.
Ruby, p. 122).

However, the projections made regarding the prompt
renting of vacant apartments by the syndicate were not
realized in any of the taxation years 1963, 1964, 1965
and 1966, and this, plus increases in taxes ($15,000
according to Mr. Lipson's testimony, p. 28) and in
anticipated expenses, resulted in a sizable deficit for
each of these taxation years.

The loss sustained by the syndicate was as fol-
lows (as stated in the opinion of Dub6 J.A.):.

1963
1964
1965
1966

$111,003.65
82,868.38
92,196.42
98,094.24

As noted in the judgment of the Provincial
Court, the company realized profits in 1971 only.

Why was this onerous contract made by
respondent and the other members of the syndi-
cate? Like the Provincial Court, I will first quote

1) Un loyer annuel de vb
plus une somme de 5% des revenus
bruts exc6dant $60,000-soit 5% de
$90,000 environ

(T6moignage de M. Ruby, p. 122)

2) Toutes les d6penses d'op6rations
directes ou indirectes. Ces d6penses
sont d6taill6es A l'exhibit R-2, pour la
p6riode du l" novembre 1961 au 30
avril 1962 et totalisent $58,483.08
pour six mois d'op6ration. Les soci6-
taires 6taient donc en droit de s'atten-
dre A ce que ces d6penses totalisent
annuellement environ ($58,483.08x2)

Total de 1'6valuation des obligations
mon6taires annuelles assum6es par les
soci6taires en vertu du bail

S 34,700.00

4,500.00

116,966.16

$156,166.16

Il y a cependant lieu de noter que les item [TRADUC-
TION] epublicit6 $3,528.93, commission pour location
1,867.57, d6penses d'exploitation $981.88*, totalisant la
somme de $6,378.38, n'apparaissaient pas comme
devant se continuer pour plus d'une ann6e. En plus,
selon M. Ruby, les loyers semblaient bas pour ce genre
d'immeuble et pouvaient 8tre augment6s (M. Ruby, p.
122).

Cependant, les projections faites quant A la location
rapide des appartements disponibles par le syndicat ne
se r6alis6rent pour aucune des ann6es d'imposition 1963,
1964, 1965 et 1966, ce qui joint A des augmentations de
taxes ($15,000 selon le t6moignage de M. Lipson, p. 28)
et joint A des augmentations dans les d6penses pr6vues,
eut pour r6sultat un d6ficit important pour chacune de
ces ann6es d'imposition.

La perte subie par le syndicat s'6tablit comme
suit (chiffres indiqu6s dans l'opinion du juge
Dub6):

1963
1964
1965
1966

$111,003.65
82,868.38
92,196.42
98,094.24

Comme le note le jugement de la Cour provin-
ciale, la compagnie a r6alis6 des profits en 1971
seulement.

Pour quelle raison l'intim6 a-t-il avec les autres
membres du syndicat fait le march6 onbreux dont
il s'agit? Comme la Cour provinciale je citerai la
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the following answer which respondent himself
gave at the hearing:

Q. Mr. Lipson, what was the purpose of this lease
that was entered into as of May first (1st), nine-
teen sixty-two (1962)?

A. Well, by that time, the building had been com-
pleted, the initial results of rentors were substan-
tially disappointing, and, based on the first annual
statement that was prepared-it was just a part of
the year-we could see that certainly over a short
term-perhaps six (6) months, perhaps another
year-we would be having more problems in rent-
ing up fully than we had initially in our starting
projections had anticipated, and this was discussed
again with our lawyers, and accountants, and we
were advised to take advantage of the situation
where, since, if there was going to be a loss of this
sort, that at least, by putting the building into our
own hands as owner-as tenants, that we could, if
this loss over the short period did materialize, as
now began to appear, that we would at least be
able to take advantage of this loss against some of
our other income.

Respondent added in cross-examination: (as
quoted by Dub6 J.A. in the Court of Appeal)

Well, we still had our firm belief that this was going
to be a successful venture, and as I think I explained
earlier, the only reason for moving into a syndicate was
to take advantage of what, for a short term, was going to
look like tax excess of payment because of losses
incurred until we turned it around.

Turning now to the reason why the Provincial
Court nonetheless allowed the deduction of the loss
suffered by the shareholders of the company, as
members of the syndicate leasing its building:

[TRANSLATION] It appears, from the evidence of the
applicant and the other partners heard, that this lease
was signed in good faith on the advice of experts. These
witnesses all testified on oath that on the date the lease
was signed, May 1, 1962, they had no reason to think
that the syndicate would not realize a profit during its
anticipated life from three to five years. The evidence of
these partners regarding the leasing of the apartments
was corroborated by Mr. Brownlea, a real estate broker,
residing and practising in Ottawa for many years. This
evidence was not contradicted.

r6ponse suivante qu'il a lui-m~me donn6e A
l'enquite:

[TRADUCTION] Q. M. Lipson, quel 6tait le but du
bail conclu A compter du premier (') mai, mil
neuf cent soixante-deux (1962)?

R. Bien, A cette 6poque, I'6difice 6tait parachev6,
mais vu les premiers r6sultats trds d6cevants de la
mise en location et d'aprbs le premier 6tat finan-
cier annuel-qui couvrait moins d'un an-nous
pr6voyions, A court terme du moins-peut-Etre six
(6) mois ou un an-avoir encore plus de difficult6s
A louer que nous I'avions envisag6 au d6part. Nous
avons donc consult6 A nouveau nos avocats et nos
comptables qui nous ont sugg6r6 de tirer avantage
de la situation car, puisque nous devions subir une
perte de cette envergure, autant en tirer partie et
prendre A notre compte l'6difice, A titre de propri6-
taires-A titre de locataires-pour 8tre ainsi en
mesure, si cette perte A court terme se concr6tisait,
de l'imputer A d'autres sources de revenu.

En contre-interrogatoire I'intim6 a ajout6: (texte
cit6 par le juge Dub6 en Cour d'appel)

[TRADUCTION] Nous 6tions toujours convaincus que
notre entreprise allait prosp6rer et, comme je l'ai d6jA
dit, la seule raison de la formation d'un syndicat 6tait de
tirer partie de ce que, A court terme, nous entrevoyions
comme un paiement excessif d'imp6t, en raison des
pertes subies, jusqu'A ce que nous renversions la
situation.

Voici maintenant pour quel motif la Cour pro-
vinciale a malgr6 tout admis la d6duction de la
perte subie par les actionnaires de la soci6t6, A titre
de membres du syndicat locataire de son
immeuble:

La preuve r6vble selon le t6moignage du requbrant et des
autres soci6taires entendus, que ce bail a 6t6 sign6 de
bonne foi sur le conseil d'experts. Ces t6moins ont tous
fait serment qu'A la date de la signature du bail le 1-
mai 1962, ils n'avaient aucune raison de croire que le
syndicat ne r6aliserait pas de profit durant la pbriode
d'existence de la soci6t6 pr6vue pour 3 ou 5 ans. Le
t6moignage de ces soci6taires en ce qui concerne la
location des appartements a 6t6 corrobor6 par celui de
M. Brownlea, courtier en immeubles, r6sidant et exer-
gant A Ottawa depuis de nombreuses ann6es. Cette
preuve n'a pas 6t6 contredite.
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The syndicate signed with Rideau Terrace Apartment
Limited a contract which by its very nature is a current
commercial operation, and constitutes an adventure in
the nature of trade within the meaning of the Provincial
Income Tax Act. There is nothing artificial about this
contract as such.

It is true that in their budgetary forecasts the mem-
bers of the syndicate proved to be very poor prophets. It
is a fact that during its five years of existence the
syndicate accumulated annual deficits ranging from
$50,000.00 to about $100,000.00; but it is also true that
during the same period Rideau Terrace Apartment Lim-
ited made no profit either.

Is this a sufficient reason to set aside the evidence of
the expert witness Brownlea and the members of the
syndicate, by taxing them with bad faith? The Court
does not think so, any more than, for the same reason, s.
163 of the Provincial Income Tax Act should be applied
here.

In the Court of Appeal Dub6 J.A., while
expressly approving this reasoning, nevertheless
held that a part of the loss corresponding to the
rental was not deductible, and observed in this
regard:

[TRANSLATION] ... in my opinion the partners, if they
wanted to benefit from the advantages of their method
of doing business, through a syndicate, should not at the
same time try to get the best of both worlds and benefit
also from the advantages they may derive from a limited
company: at present the partners have assumed responsi-
bility for all the expenses of the company, and deducted
these expenses from their other income; however, they
are paying the company an annual rental of $34,700.00,
plus five per cent of the rentals from leases, over
$60,000.00; in so doing, they are getting a double
benefit.

This rental for the lease might be reasonable if the
company in question were composed of persons other
than the partners, but these are the same individuals
who are seeking a double benefit: the evidence shows
that, with this rental, the company was able during the
years that the business was operated by the syndicate to
enrich itself by about a hundred thousand dollars.

I am therefore of the opinion that the rental which the
partners chose to pay the company in which they were
shareholders cannot be allowed as a deduction for tax
purposes, since they benefited from these amounts as
shareholders in the company owning the building.

Le Syndicat a sign6 avec Rideau Terrace Apartment
Limited un contrat qui de sa nature mime est une
op6ration commerciale courante et constitue une aven-
ture de la nature d'un commerce au sens de la Loi de
l'Imp6t provincial sur le revenu. Ce contrat n'a rien
d'artificiel en soi.

Il est vrai que les membres du syndicat se sont r6v6l6s
dans leurs pr6visions budg6taires de trds mauvais pro-
ph6tes. C'est un fait que le syndicat a accumul6 durant
ses cinq ann6es d'existence des d6ficits annuels variant
de $50,000.00 A $100,000.00 environ. Mais il est vrai
6galement que durant cette mime p6riode Rideau Ter-
race Apartment Limited n'a pas r6alis6 davantage de
profit.

Est-ce IA une raison suffisante pour mettre de c6t6 les
t6moignages de l'expert Brownlea et des membres du
syndicat en les taxant de mauvaise foi? Le Tribunal ne
le croit pas, pas plus qu'il croit qu'il faille appliquer ici
les rigueurs de I'article 163 de la Loi de l'Imp6t provin-
cial sur le revenu pour cette m~me raison.

En Cour d'appel tout en endossant express6ment
ce raisonnement on a cependant conclu que la
partie de la perte qui repr6sente le loyer n'6tait pas
d6ductible, le juge Dub6 disant A ce sujet:

... . je suis d'opinion que les soci6taires, s'ils veulent
b6n6ficier des avantages que leur donne leur fagon
d'op6rer leur commerce, sous une forme soci6taire, ne
doivent pas, en mime temps, tenter de jouer sur les deux
plans et de b6n6ficier aussi des avantages qu'ils peuvent
retirer comme compagnie: pr6sentement, les soci6taires
ont pris A leur compte toutes les d6penses de la compa-
gnie, d6penses qu'ils ont d6duites de leurs autres reve-
nus; d'autre part, ils paient A la compagnie un loyer
annuel de $34,700.00 plus 5% du montant de location
d6passant $60,000.00; en agissant ainsi, ils s'enrichissent
sur les deux plans.

Ce montant de location pourrait 6tre raisonnable si la
compagnie en question 6tait compos6e d'autres person-
nes que des associ6s, mais il s'agit ici des memes person-
nes qui tentent de b6n6ficier sur les deux plans: il est en
preuve qu'avec ce loyer, la compagnie a r6ussi durant les
ann6es que le commerce a 6t6 op6r6 par la soci6t6, A
s'enrichir d'une centaine de mille dollars.

Je suis donc d'opinion que le loyer que les sociftaires
ont choisi de payer A la compagnie dont ils 6taient
actionnaires, ne peut, au point de vue imp6t, 8tre
accept6 comme d6pense d6ductible 6tant donn6 que ces
montants leur reviennent comme profits A titre d'action-
naires de la compagnie propri6taire de l'immeuble.
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In my view one must go further: it is the entire
loss which is not deductible, because it was not an
expense incurred for the purpose of gaining
income. Section 15 of the Provincial Income Tax
Act (R.S.Q. 1964, c. 69) provides:

15. No deduction shall be permitted in respect of
(a) an outlay or expense, except to the extent that it
was made by the taxpayer for the purpose of gaining
or producing income from his property or busi-
ness; ...

According to s. 5:
5. Subject to the other provisions of this act, income

for a taxation year from a business or property is the
profit therefrom for that year.

It is perfectly clear from these provisions that, in
order for an expense to be admissible as a deduc-
tion from a taxpayer's income, it must have been
incurred in order to make a profit. It is not enough
that the expense was incurred in order to obtain
gross income, as counsel argued at the hearing. By
virtue of s. 5, to gain income means to yield a
profit. In the cast at bar, there is no basis for
finding that in renewing the lease for the last two
years the members of the syndicate expected to
make a profit. The only evidence submitted was as
to the expectations they had on signing the lease,
but these expectations were not realized, and the
factors which caused the losses in the first three
years were still present when the lease was
renewed. No one therefore could imagine that a
loss would not be incurred. It is accordingly clear
that the sole reason for the renewal was that stated
by the respondent: to create a deductible loss by
means of a disadvantageous contract, instead of
advancing capital. The actual purpose of the oper-
ation was not to make a profit but to put money
into the company by incurring a loss to its benefit.

This is quite a different situation from that of
the taxpayer in Minister of National Revenue v.
Freud2 , which was cited by Dub6 J.A. and by
Dussault J. In that case, there was a risky venture
in the construction of a sports car. If it had
succeeded it would have been profitable; it did not
matter that the risks may have been poorly eva-

2 [1969) S.C.R. 75.

A mon avis il faut aller plus loin, c'est la perte
toute entibre qui n'est pas d6ductible, car elle n'est
pas une d6pense faite en vue de gagner un revenu.
En effet I'art. 15 de la Loi de l'imp6t provincial
sur le revenu (S.R.Q. 1964, chap. 69) dispose:

15. Aucune d6duction n'est admise A l'6gard
a) d'un d6bours6 ou d'une d6pense, sauf dans la
mesure ofi elle a 6t6 faite par le contribuable en vue
de gagner ou de produire un revenu provenant de ses
biens ou de son entreprise; ...

En vertu de l'art. 5:
5. Sous r6serve des autres dispositions de la pr6sente

loi, le revenu provenant, pour une ann6e d'imposition,
d'une entreprise ou de biens est le b6n6fice qui en
d6coule pour ladite annbe.

Il est parfaitement clair en vertu de ces textes
que, pour qu'une d6pense soit admise en d6duction
du revenu d'un contribuable, il faut qu'elle ait t
faite en vue de r6aliser un b6n6fice. II ne suffit pas,
comme on l'a pr6tendu A l'audition, que la d6pense
ait 6t6 faite en vue d'obtenir un revenu brut, car
par l'effet de l'art. 5, gagner un revenu veut dire:
produire un b6n6fice. Dans la pr6sente affaire, il
n'y a rien qui permet de conclure qu'en renouve-
lant le bail pour les deux dernidres annbes, les
membres du syndicat esp6raient r6aliser un b6n6-
fice. La seule preuve qui ait t6 faite a 6t6 celle des
espoirs entretenus lors de la signature du bail, mais
ces espoirs avaient 6t6 d69us et les facteurs qui
avaient caus6 les pertes des premiers trois ans
6taient toujours pr6sents lors du renouvellement.
On ne pouvait donc pas se figurer que l'on ne
subirait pas une perte. Par cons6quent il est 6vi-
dent que le seul motif du renouvellement 6tait
celui dont l'intim6 a fait l'aveu: cr6er au moyen
d'un contrat d6savantageux une perte d6ductible,
au lieu de consentir des avances de capital. Le
v6ritable objet de l'op6ration n'6tait pas de r6aliser
un b6n6fice mais de procurer des fonds A la soci6t6
en subissant une perte A son profit.

C'est une situation tout A fait diffbrente de celle
du contribuable dans l'affaire Ministre du Revenu
national c. Freud2 cit6e tant par le juge Dub6 que
par le juge Dussault. Dans cette affaire-lA, il
s'agissait d'une aventure risqu6e dans la construc-
tion d'une voiture de sport. Si elle avait r6ussi, elle
aurait 6t6 profitable, le fait qu'on aurait pu mal

2 [1969] R.C.S. 75.
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luated: the taxpayer was seeking a profit, not a
loss, and furthermore it was not, as here, a con-
tract made by persons not dealing at arm's length.

Additionally, I strongly doubt that the evidence
of the situation at the origin of the lease justified
the conclusion arrived at in the courts below. The
question was not whether the rental was reason-
able, but whether the contract as a whole was
really made for the purpose of making a profit. In
other words, the true question was: did the mem-
bers of the syndicate expect in executing the lease
to make a profit proportionate to the risk of loss
they were assuming? The most optimistic calcula-
tions of the real estate brokers hardly succeeded in
showing it would be possible to break even. Could
the members of the syndicate reasonably have
been expected to enter into such a contract if they
had not been shareholders? Some indication of the
terms a third party may exact for taking over a
losing business may be found in the decision of this
Court in Minister of National Revenue v.
Sissons'. There is therefore a great deal to be said
in support of the decision of the Tax Appeal
Board, (1972), DTC 12224, regarding respondent's
federal income tax for the years 1964 to 1967, a
decision based essentially on a provision of the
federal Act identical with s. 15(a) of the provincial
statute.

In the circumstances, I find it unnecessary to
consider the other points raised by appellant, and
the many cases cited by either side. The conclusion
on the appeal obviously makes it unnecessary to
discuss respondent's cross-appeal seeking restora-
tion of the judgment at trial.

For these reasons I would allow the appeal,
reverse the decision of the Court of Appeal and of
the Provincial Court, restore the assessment of
respondent for 1966 and dismiss the cross-appeal,
the whole with costs except that in accordance
with the terms on which leave to appeal was
granted appellant will have to pay the costs on the
application and on the appeal.

[1969] S.C.R. 507.
4 Lipson v. Minister of National Revenue (1972), 72 DTC

1222.

calculer les risques n'y changeait rien: le contri-
buable recherchait un b6n6fice non une perte, de
plus il ne s'agissait pas comme ici d'une op6ration
faite entre personnes li6es.

Au reste, je doute fort que la preuve de la
situation A l'origine du bail justifie la conclusion
qui en a 6t6 tir6e. En effet, ce qu'il fallait se
demander ce n'est pas si le loyer 6tait raisonnable,
mais si le march6 dans son ensemble avait vrai-
ment 6t6 fait en vue de r6aliser un b6n6fice. En
d'autres termes, la vraie question 6tait la suivante:
les membres du syndicat esp6raient-ils en signant
le bail faire un profit proportionn6 au risque de
perte qu'ils prenaient en le signant? C'est A peine
si les calculs les plus optimistes des agents immobi-
Hers parvenaient A montrer une possibilit6 de join-
dre les deux bouts. Pouvait-on raisonnablement
croire que si le membres du syndicat n'avaient pas
6t6 actionnaires ils auraient fait ce march6-lA? On
aura un aper~u de ce qu'un tiers peut exiger pour
s'engager A renflouer une entreprise d6ficitaire, en
lisant notre arrt dans l'affaire Ministre du
Revenu national c. Sissons'. Il y a donc beaucoup
1 dire A l'appui de la d6cision de la Commission
d'appel de l'imp6t sur le revenu, (1972), DTC
12224, au sujet de l'imp6t f6d6ral dfi par l'intim6
pour les ann6es 1964 A 1967, d6cision qui repose
essentiellement sur une disposition de la loi f6d6-
rale identique A celle de l'al. 15a) de la loi
provinciale.

Dans les circonstances, il ne me parait pas
n6cessaire d'examiner les autres moyens invoqu6s
par l'appelant, ni les nombreux arrats cit6s de part
et d'autre. tvidemment, la conclusion A laquelle
j'en viens sur le pourvoi me dispense d'examiner le
pourvoi incident de l'intim6 qui r6clame le r6tablis-
sement du jugement de premiere instance.

Pour ces motifs je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arrt de la Cour d'appel ainsi
que le jugement de la Cour provinciale, de r6tablir
la cotisation de l'intim6 pour l'ann6e 1966 et de
rejeter le pourvoi incident, le tout avec d6pens sauf
en cette Cour oii, selon l'autorisation accord6e A
l'appelant celui-ci devra payer les d6pens de la
requte et du pourvoi.

3 [1969] R.C.S. 507.
4 Lipson c. Ministre du Revenu national (1972), 72 DTC

1222
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Appeal allowed and cross-appeal dismissed
with costs except in this Court.

Solicitors for the appellant: St-Jean, Fortin,
Ouellet & Associis, Montreal.

Solicitors for the respondent: Johnston, Heenan
& Blaikie, Montreal.

Pourvoi accueilli et pourvoi incident rejeti avec
dipens sauf en cette Cour.

Procureurs de l'appelant: St-Jean, Fortin,
Ouellet & Associis, Montrial.

Procureurs de l'intimd: Johnston, Heenan &
Blaikie, Montrial.
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Pacific Mobile Corporation (debtor)
Applicant;

and

Hunter Douglas Canada Limited (petitioner)
and G6rald Robitaille, trustee, Respondents.

1979: March 30, April 24.

Present: Pigeon, Dickson and Beetz JJ.

MOTION FOR LEAVE TO APPEAL

Practice - Costs - Bankruptcy - Company -

Receiving order - Appeal by debtor - Absence of
interest - Solicitors ordered to pay costs personally -
Code of Civil Procedure, arts. 55, 59.

Re Lingen Trailer (1969), C.B.R. (n.s.) 197; Re F. &
W. Stereo Pacific Ltd. (1976), 22 C.B.R. (n.s.) 84;
Myers v. Elman, [19401 A.C. 282, referred to.

MOTION for leave to appeal from a judgment
of the Court of Appeal affirming a judgment of
the Superior Court declaring the applicant bank-
rupt as of October 24, 1977. Motion dismissed
with costs against solicitors for applicant personal-
ly.

Jacques Rossignol, for the applicant.

Pierre Jolin, for the respondents.

The judgment of the Court was delivered by

PIGEON J.-After hearing counsel for the appli-
cant on this motion for leave to appeal under the
Bankruptcy Act, we announced our unanimous
conclusion that this was not a case in which leave
to appeal should be given. Counsel for the respond-
ents and for the applicant were then invited to
submit argument on the question of costs. Having
heard their submissions and asked counsel for the
applicant to say why the solicitors should not be
ordered to pay costs personally, we so ordered. I
find it desirable to state the reasons for this
decision.

On October 24, 1977, respondent, Hunter
Douglas Canada Limited ("Hunter Douglas"),
filed in the office of the Clerk of the Superior
Court at Drummondville a petition in bankruptcy
against applicant, Pacific Mobile Corporation

Pacific Mobile Corporation (dibitrice)
Requgrante;

et

Hunter Douglas Canada Limited
(pititionnaire) et G6rald Robitaille, syndic,
Intimis.

1979: 30 mars, 24 avril.

Pr6sents: Les juges Pigeon, Dickson et Beetz.

REQUETE POUR AUTORISATION D'APPELER

Pratique - Dipens - Faillite - Compagnie -
Ordonnance de siquestre - Appel par la dibitrice -
Absence d'intirit - Procureurs condamnis aux dipens
personnellement - Code de procidure civile, art. 55,
59.

Jurisprudence: Re Lingen Trailer (1969), C.B.R.
(n.s.) 197; Re F. & W. Stereo Pacific Ltd. (1976), 22
C.B.R. (n.s.) 84; Myers v. Elman, [1940] A.C. 282.

REQUPTE pour autorisation d'appeler d'un
arrat de la Cour d'appel confirmant un jugement
de la Cour sup~rieure d6clarant la requ~rante fail-
lie A compter du 24 octobre 1977. Requ~te rejet6e
avec d6pens contre les procureurs de la requ6rante
personnellement.

Jacques Rossignol, pour la requ~rante.

Pierre Jolin, pour les intimbs.

Le jugement de la Cour a t rendu par

LE JUGE PIGEON-Ayant entendu l'avocat de la
requbrante sur cette requbte en autorisation pr6-
sent6e selon la Loi sur la faillite, nous avons
annonc6 notre conclusion unanime que ce n'6tait
pas un cas oil il y avait lieu d'autoriser un pourvoi.
L'avocat des intimbs et celui de la requ6rante ont
ensuite 6 invit6s A se faire entendre sur la ques-
tion des d6pens. Ayant entendu leurs observations
et appel6 l'avocat de la requ6rante A dire pourquoi
ses procureurs ne seraient pas condamn6s person-
nellement aux d6pens, nous avons prononc6 une
condamnation en ce sens. Il me parait A propos
d'exposer les motifs de cette adjudication.

Le 24 octobre 1977 l'intimbe, Hunter Douglas
Canada Limited (aHunter Douglass), a d6pos6 au
greffe de la Cour sup6rieure A Drummondville une
p6tition de faillite contre la requbrante, Pacific
Mobile Corporation (la d6bitrices). Une ordon-
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("the debtor"). By order made the same day,
respondent G6rald Robitaille was appointed
interim receiver. The debtor did not oppose the
petition, but it applied for and was granted
adjournments repeatedly. On November 8, in
ordering the first postponement to December 8,
the judge took care to say: [TRANSLATION] "if
there is a proposal . .. it must be filed in this
district and in this case". However, after a second
postponement to January 10, 1978, the debtor
filed a proposal in Montreal on the eve of that
date. This proposal was refused at a meeting of the
creditors on January 27, and on the 31st the
official receiver issued a certificate of assignment.
Subsequently, however, on March 22, 1978, the
judge of the Superior Court sitting at Drummond-
ville rendered judgment on the Hunter Douglas
petition; the first paragraph of his judgment
stated:
[TRANSLATION] Having before it the petition for a
receiving order, having examined the exhibits and evi-
dence and heard counsel, and deliberated on the whole:

and the conclusions were:
[TRANSLATION] FOR THESE REASONS:

DOTH MAKE a receiving order against the debtor,
Pacific Mobile Corporation;

DOTH DECLARE the debtor bankrupt as of October
24, 1977; ...

An appeal from this judgment was dismissed by
the Court of Appeal on January 16, 1979. The
reasons stated by Owen J.A. mention, inter alia,
the following cases to the same effect:
Re LINGEN TRAILER';

Re F. & W. STEREO PACIFIC LTD. 2

The following observations were also made:
In dealing with a bankruptcy, it is necessary to keep

in mind the underlying philosophy that matters should
be dealt with and the assets realized and distributed as
expeditiously and economically as possible. Bankruptcy
proceedings are primarily for the benefit of the creditors
and are not intended to be dragged out by technicalities,
procedural and otherwise, for the advantage of the
debtor and the friends of the debtor.

'(1969), 13 C.B.R. (n.s.) 197.
2 (1975), 22 C.B.R. (n.s.) 84.

nance de s6questre int~rimaire a t6 rendue le
jour-mime et l'intim6, G6rald Robitaille, a 6t6
nomm6 syndic. La d6bitrice n'a pas contest6 la
p6tition mais elle en a demand6 et obtenu l'ajour-
nement A plusieurs reprises. Le 8 novembre, en
accordant la premibre remise au 8 d6cembre, le
juge prit soin de dire: xs'il y a une proposition ...
elle devra 8tre d6pos6e dans ce district et dans ce
dossiers. Cependant, aprs une seconde remise au
10 janvier 1978, la d6bitrice d6posa, la veille, une
proposition A Montreal. Cette proposition fut refu-
s6e par l'assembl6e des cr6anciers le 27 janvier, et,
le 31, le s6questre officiel 6mit IA-dessus un certifi-
cat de cession. Plus tard cependant, soit le 22 mars
1978, le juge de la Cour supbrieure si6geant A
Drummondville rendit sur la requite de Hunter
Douglas un jugement dont le premier alin6a
enonce:

Saisi de la requate pour ordonnance de s6questre, aprbs
avoir pris connaissance des pi6ces de proc6dure ainsi que
la preuve et entendu les procureurs, et sur le tout,
d6libr6:

et le dispositif statue
PAR CES MOTIFS:

PRONONCE une ordonnance de s6questre contre la
d6bitrice Pacific Mobile Corporation;

DVCLARE la d6bitrice faillie comme en date du 24
octobre 1977; ...

Un appel de ce jugement a 6t rejet6 par la Cour
d'appel le 16 janvier 1979. Les motifs expos6s par
le juge Owen relbvent entre autres les d6cisions
suivantes dans le mime sens:
Re LINGEN TRAILER';

Re F. & W. STEREO PACIFIC LTD . 2

On y lit 6galement les observations suivantes:

[TRADUCTION] En matibre de faillite, il est n6cessaire
de garder A I'esprit la philosophie sous-jacente, savoir
que les affaires doivent 8tre r6gl6es et les actifs r6alis6s
et distribu6s aussi rapidement et 6conomiquement que
possible. Les proc6dures de faillite sont avant tout A
I'avantage des cr6anciers et ne sont pas destin6es A atre
train6es en longueur par des questions de proc6dure ou
autre A l'avantage du d6biteur et de ses amis.

' (1969), 13 C.B.R. (n.s.) 197.
2 (1975), 22 C.B.R. (n.s.) 84.
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It is clear that in this case the debtor has no
interest in a further appeal from the judgment of
the Superior Court affirmed by the Court of
Appeal. It does not in any way deny that it is
insolvent and bankrupt; all it disputes is the date
from which it must be regarded as being so. This
date is unquestionably of great importance to some
other persons, but these are not before the Court
and the debtor may not act as a dummy or as a
screen for them. The rules of the Code of Civil
Procedure apply in bankruptcy matters unless
otherwise provided, and arts. 55 and 59 provide:

55. Whoever brings an action at law, whether for the
enforcement of a right which is not recognized or is
jeopardized or denied, or otherwise to obtain a pro-
nouncement upon the existence of a legal situation, must
have a sufficient interest therein.

59. A person cannot use the name of another to
plead, except the Crown through authorized representa-
tives....

It should be noted that the debtor is a body
corporate, a company which will be dissolved by
judicial winding-up. It therefore is not in the same
legal position as a natural person, who is expected
on discharge to resume the full exercise of his
rights and, in the interim, retains some legal
capacity.

Counsel for the debtor suggested that this Court
make the same order as the Court of Appeal,
namely, costs against the estate. It is true that this
Court often follows the decision of the Court of
Appeal in this matter. In this case, however, we
felt we should make a different order. We do not
consider it fair to make the debtor's creditors bear
the cost of proceedings which were not instituted
in their interest: quite the contrary. Furthermore
such a decision, far from appropriately discourag-
ing unnecessary appeals occasioning costly delays,
tends on the contrary to favour them. It is in view
of such considerations that we concluded that, in
the circumstances, the only fair decision was to
make the costs payable by the solicitors for the
applicant personally. In effect, the latter are in the
position of solicitors without a proper mandate.
The debtor has not yet lost its legal existence

Il est 6vident que dans cette affaire la d6bitrice
n'a aucun inthrit A se pourvoir contre le jugement
de la Cour sup~rieure confirm6 par la Cour d'ap-
pel. Elle ne nie pas que de toute fagon elle soit
insolvable et en faillite, tout ce qu'elle conteste
c'est la date A compter de laquelle elle doit 6tre
consid6r6e comme ayant 6t6 dans cet 6tat. Cette
date est sans doute d'une grande importance pour
certaines autres personnes mais ces personnes-lA ne
sont pas devant nous et la d6bitrice n'a pas le droit
de leur servir de paravent ou de prete-nom. Le
Code de procidure civile dont les principes s'appli-
quent en matibre de faillite A d6faut de dispositions
contraires, 6nonce aux art. 55 et 59:

55. Celui qui forme une demande en justice, soit pour
obtenir la sanction d'un droit m6connu, menac6 ou
d6ni6, soit pour faire autrement prononcer sur l'exis-
tence d'une situation juridique, doit y avoir un int6r~t
suffisant.

59. Nul ne peut plaider sous le nom d'autrui, hormis
le Souverain par des repr6sentants autoris6s....

Il importe de noter que la d6bitrice est une
personne morale, une soci6t6 qui se trouvera dis-
soute par sa liquidation judiciaire. Elle n'est donc
pas dans la mime situation juridique qu'une per-
sonne physique qui est appel6e A reprendre la
pl6nitude de l'exercice de ses droits par liberation
et garde dans l'intervalle une certaine capacit6.

L'avocat de la d6bitrice nous a sugg6r6 de faire
la mime adjudication qu'en Cour d'appel, savoir:
d6pens contre la masse. Il est vrai que souvent
nous nous inspirons de la d6cision de la Cour
d'appel en cette matibre. Ici, cependant, nous
avons cru devoir disposer autrement. Il ne nous
parait pas juste de faire supporter par les cr6an-
ciers de la d6bitrice les frais de proc6dures qui ne
sont pas formbes dans leur int6rat mais plut6t A
l'encontre. De plus, cette adjudication loin de
d6courager comme il convient les appels futiles
source de retards pr6judiciables, tend au contraire
A les favoriser. C'est en fonction de ces facteurs
que nous en sommes venus A la conclusion que la
seule adjudication juste dans les circonstances 6tait
de mettre les d6pens A la charge des procureurs de
la requbrante personnellement. Ils sont en somme
dans la situation de procureurs sans mandat r6gu-

844 PACIFIC MOBILE V. HUNTER DOUGLAS et al. Pigeon J. [1979]l1 S.C.R.



[1979] 1 R.C.S. PACIFIC MOBILE C. HUNTER DOUGLAS et autre Le Juge Pigeon 845

because the winding-up of its estate has not been
completed, but this estate is wholly in the hands of
the trustee, and he alone has the authority to bind
it to the payment of costs. These proceedings were
instituted, not in the interest of the debtor but, in
fact, in the interest of undisclosed third parties.

In such circumstances the Court should make
use of its power to order costs payable by solicitors
personally, in accordance with principles which
were fully stated by the House of Lords in Myers
v. Elman', and need not be restated here.

Motion dismissed with costs against solicitors
for applicant personally.

Solicitors for the applicant: Lapointe & Rosen-
stein, Montreal.

Solicitors for the respondents: Dorion, Jolin &
Associds, Quebec.

3 [1940] A.C. 282.

lier. La d6bitrice n'a pas encore perdu son exis-
tence juridique parce que la liquidation de son
patrimoine n'est pas termin6e, mais ce patrimoine
est tout entier entre les mains du syndic qui a seul
le pouvoir d'engager des frais A sa charge. Ce n'est
pas dans son intbrit que les procureurs ont fait ces
proc6dures au nom de la d6bitrice mais en r6alit6
dans l'int6r~t de tiers non d6clar6s.

Dans de telles circonstances il y a lieu pour la
Cour d'user de son pouvoir de mettre les d6pens A
la charge des procureurs personnellement selon les
principes qui ont 6t compl6tement expos6s par la
Chambre des lords dans l'affaire Myers v. Elman3

et qu'il n'est pas n6cessaire de r6sumer.

Requite rejetie avec dipens contre les procu-
reurs de la requirante personnellement.

Procureurs de la requirante: Lapointe &
Rosenstein, Montrial.

Procureurs des intimis: Dorion, Jolin & Asso-
cids, Quibec.

3 [1940] A.C. 282.
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William Bradburn, on his own behalf and on
behalf of all other members of Local 197 of
the Hotel and Restaurant Employees and
Bartenders International Union Appellants;

and

Wentworth Arms Hotel Limited, Owen
Shime, Donald J. McKillop, Q.C. and
Thomas E. Armstrong, Q.C. Respondents.

1978: May 16, 17; 1978: December 21.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Labour relations - Arbitration - Collective agree-
ment with bridging provision - Collective bargaining
- Strike commenced after failure of conciliation -
Whether collective agreement still in force - Jurisdic-
tion of arbitration board - Justification for interfering
with arbitral award - The Labour Relations Act,
R.S.O. 1970, c. 232, ss. 37(1), 44.

The issues in appeal arose out of a strike in a group of
hotels in southern Ontario between February 1, 1971,
and March 8, 1971, after which the hotel owners,
alleging that the strike was unlawful, submitted a claim
for damages against the Union to arbitration. The status
of the strike depended on the construction of Article 13
of the agreement, which in addition to providing for the
term of the agreement and its termination, contained a
bridge provision that the agreement remained in effect
until a new agreement was negotiated and concluded.
There was an apparent conflict in the provisions of
Article 13, with 13.01 providing for a notice to bargain
which implicitly included a method of termination and
13.02 maintaining the agreement in effect until a new
agreement had been concluded. Prior to the end of the
term of the agreement, following a notice to bargain
given by the Union, negotiations took place and subse-
quently a conciliation officer failed to effect agreement
between the parties. Fourteen days after a "no-board"
report, i.e. that it was not advisable to appoint a con-
ciliation board, the strike commenced. The questions
then were whether there was a collective agreement in
force during the work stoppage and whether an arbitra-
tion board could properly interpret the agreement so as
to determine whether it was in effect i.e. whether or not
the board itself was properly constituted and had juris-
diction. The majority of the Arbitration Board found
that Article 13.02 overrode 13.01 and that there was an
agreement in effect. The Divisional Court took the view

William Bradburn, en son nom et au nom de
tous les autres membres de 'Union
Internationale des employ6s d'h6tel, motel et
restaurant, section locale 197 Appelants;

et

Wentworth Arms Hotel Limited, Owen
Shime, Donald J. McKillop, c.r., et Thomas
E. Armstrong, c.r. Intimis.

1978: 16, 17 mai; 1978: 21 d6cembre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Relations de travail - Arbitrage - Convention col-
lective avec clause transitoire - Nigociation collective
- Grive apris l'ichec de la conciliation - La conven-
tion collective est-elle encore en vigueur? - Compi-
tence du conseil d'arbitrage - Justification pour modi-
fier une sentence arbitrale - The Labour Relations
Act, R.S.O. 1970, chap. 232, art. 37(1), 44.

Le present litige r6sulte d'une grave dans un groupe
d'h6tels du sud de l'Ontario, du 11, f6vrier au 8 mars
1971. Les propri6taires des h6tels ont all6gu6 que la
grave 6tait ill6gale et ont soumis A l'arbitrage une
demande de dommages-int6r8ts contre l'Union. La 16ga-
lit6 de la grave est subordonn6e A l'interpr~tation de
l'art. 13 de la convention qui, en plus de pr6voir la dur6e
de la convention et sa cessation, contient une disposition
transitoire portant que la convention reste en vigueur
jusqu'A ce qu'une nouvelle convention soit n6goci6e et
conclue. Il existait manifestement une contradiction fla-
grante A l'art. 13 dont le par. 01 pr6voyant un avis de
n6gocier qui comprendrait implicitement une m6thode
de r6siliation et le par. 02 pr6voit le maintien en vigueur
de la convention jusqu'A la conclusion d'une nouvelle.
Avant l'expiration de la convention, aprbs un avis de
n6gocier signifi6 par I'Union, il y eut des n6gociations et
malgr6 l'intervention d'un conciliateur, les parties n'ont
pas r6ussi A s'entendre. Quatorze jours apras un rapport
oppos6 A la nomination d'un bureau de conciliation, la
grave a d6but6. Il s'agissait alors de savoir si une conven-
tion collective 6tait en vigueur durant l'arrAt de travail
et si un conseil d'arbitrage pouvait A bon droit interpr6-
ter une convention pour d6terminer si elle 6tait en
vigueur, c.-A-d. si le conseil 6tait lui-mime bien constitu6
et avait comp6tence. La majorit6 du conseil d'arbitrage
a jug6 que l'art. 13.02 l'emportait sur l'art. 13.01 et
qu'une convention 6tait en vigueur. La Cour division-
naire 6tait d'avis que le par. 44(2) de la Loi s'applique
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that s. 44(2) of the Act operated to continue Article
13.02 for one year less a day or until a new agreement
was concluded and dismissed the Union's application to
quash. The Court of Appeal also found that the strike
was unlawful.

Held: The appeal should be allowed.

Per Laskin C.J. and Martland and Ritchie JJ.: The
threshold issue is the scope of review of the decision of
the Board. Although review of such an award for error
of law is open in the absence of a privative statutory
provision, the concept of error of law is an elusive one
where it turns on the interpretation of words in a
collective agreement involved in the arbitration. If the
Board has given the relevant words an interpretation
which they could reasonably bear, the courts will not
generally interfere. There are two limitations on the
policy of non-interference. The first is where a question
of jurisdiction is involved and the second is where a
statute falls to be construed by the Board. While at first
blush the present case appears to involve both of those
limitations, the mere fact that the Board was called on
to determine whether the agreement remained in effect
pursuant to Article 13.02 did not mean that its decision
involved a question of jurisdiction in view of s. 37(1) of
The Labour Relations Act and the agreement of the
parties that arbitrability should itself be within the
jurisdiction of an arbitration board. Further, neither
subs. (1) nor (2) of s. 44 apply. A year to year extension
subject to a fixed provision for termination is specific,
not unspecified as envisaged by subs. (1), and subs. (2)
does not apply since it concerns an extension made after
the commencement of the operation of a collective
agreement or after its termination and not as an initial
term thereof. Article 13.02 represents an attempt by the
parties to keep their agreement alive pending bargaining
and conciliation and is reconcilable with Article 13.01
when viewed as a supplement in accordance with the
scheme of The Labour Relations Act. In the circum-
stances, any doubt as to whether the award should be
interfered with or not should be resolved in favour of the
appellants. When the renewal bargaining ended and
there followed conciliation and a "no-board" order, the
Union was free to strike when it did without being
bound by a collective agreement not to do so.

Per Spence, Pigeon, Dickson, Beetz, Estey and Pratte
JJ.: Section 37(1) of The Labour Relations Act answers
the question of jurisdiction. That section makes all
matters subject to arbitration including "any question as
to whether a matter is arbitrable". There is no other
practical solution since if the Board cannot determine
whether the agreement is in effect and hence its own

pour prolonger l'effet de l'art. 13.02 pendant un an
moins un jour ou jusqu'A la conclusion d'une nouvelle
convention et a rejet6 la demande d'annulation pr6sent6e
par l'Union. La Cour d'appel a aussi jug6 la grave
ill6gale.

Arrit: Le pourvoi doit 8tre accueilli.

Le juge en chef Laskin et les juges Martland et
Ritchie: 11 s'agit principalement de fixer les limites du
pouvoir d'examen de la sentence du conseil. M8me si, en
I'absence de disposition 16gale l'interdisant, on peut
proc6der A l'examen de la sentence pour erreur de droit,
le concept est difficile A cerner lorsqu'il s'agit d'inter-
pr6ter les termes d'une convention collective, qui sont
soumis A l'arbitrage. Si le conseil a donn6 aux termes
pertinents une interpr6tation acceptable, les tribunaux
en g6n6ral pr6f6rent ne pas la modifier. Ce principe
connait deux restrictions, lorsqu'une question de comp6-
tence est en cause et lorsqu'il incombe au conseil d'inter-
pr6ter une loi. A premiere vue, la pr6sente cause con-
tient ces deux restrictions, mais le simple fait que l'on
demande au conseil de d6cider si la convention 6tait en
vigueur, au sens de l'art. 13.02, ne signifie pas que sa
sentence porte sur une question de comp6tence vu le par.
37(1) de The Labour Relations Act et la convention des
parties qui soumet l'arbitrabilit6 A la comp6tence d'un
conseil d'arbitrage. En outre, ni le par. (1) ni le par. (2)
de l'art. 44 ne s'appliquent. Une reconduction d'ann6e
en ann6e assujettie A une proc6dure de r6siliation est
certaine et non ind6termin6e comme le pr6voit le par.
(1), et le par. (2) ne s'applique pas puisqu'il traite de
conventions prorog6es conclues aprds le d6but de la mise
en application d'une convention collective ou aprbs son
expiration, mais non pas une clause initiale. Par l'art.
13.02, les parties ont cherch6 A -naintenir leur conven-
tion en vigueur pendant la n6gociation et la conciliation
et cet article est conciliable avec l'art. 13.01 si on le
considdre comme un compl6ment conforme A I'6conomie
g6n6rale de The Labour Relations Act. Dans les circon-
stances tout doute quant A savoir si la sentence doit etre
modifi6e devrait 8tre r6solu en faveur des appelants.
Aprbs l'6chec des n6gociations en vue de la reconduction
de la convention, suivi de la conciliation et de la d6cision
de ne pas constituer un conseil de conciliation, l'Union
6tait libre de faire la grave lorsqu'elle l'a faite car elle
n'6tait plus li6e par une convention collective.

Les juges Spence, Pigeon, Dickson, Beetz, Estey et
Pratte: Le paragraphe 37(1) de The Labour Relations
Act r6soud la question de comp6tence. 11 permet de
soumettre A l'arbitrage toute question, y compris atoute
question relative au point de savoir si un sujet peut 8tre
soumis A l'arbitrageo. Il n'existe aucune autre solution
pratique, car si le conseil ne peut d6terminer si la
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proper existence, it is difficult to find the jurisdiction
elsewhere. If the Board is wrong in law as to the
pendence of the agreement, its decision is a nullity and
thus within reach of a court of law. The appeal can be
disposed of with the determination of one question only,
that is, the effect in law of the notice to bargain given by
the appellant. That notice to bargain under Article
13.01 effectively terminated the agreement at the expiry
term on November 30, 1970, and invoked the collective
bargaining process under The Labour Relations Act, a
process which came to an end when the Minister on
receipt of the conciliation officer's report determined not
to appoint a Conciliation Board. Section 70(1)(a)(ii) of
the statute provides that 14 days thereafter the parties
are free to strike or lock-out and in the interim s. 70
applies. This conclusion is consistent with the intention
of the parties expressed in the agreement and with the
pattern established by the statute.

[General Truck Drivers Union Local 938 et al. v.
Hoar Transport Company Limited, [1969] S.C.R. 635
affg (1968) 67 D.L.R. (2d) 484 sub nom. R. v. Weiler
et al., Ex Parte Hoar Transport Co. Ltd.; McLeod v.
Egan, [1975] 1 S.C.R. 517, referred to.]

APPEAL from a judgment of the Court of
Appeal for Ontario' dismissing an appeal from a
judgment of the Divisional Court 2 dismissing an
application to quash an arbitration award. Appeal
allowed, arbitration award quashed.

Ian Scott, Q.C., and C. G. Paliare, for the
appellants.

Claude Thomson, Q.C., and Gavin MacKenzie,
for the respondents.

The judgment of Laskin C.J. and Martland and
Ritchie JJ. was delivered by

THE CHIEF JUSTICE-I have a different
approach to the issues in this appeal than that
reflected in the reasons for judgment of my broth-
er Estey which I have had the advantage of read-
ing. To me the threshold question is the scope of
review of the decision of the arbitration board to
which was referred the employers' claim for dam-
ages for an allegedly unlawful strike. Although
review of the arbitration board's decision for error

'(1976), 13 O.R. (2d) 56.
2 (1975), 7 O.R. (2d) 592.

convention est encore en vigueur et, de IA, s'il est
l6galement constitu6, il est difficile de d6terminer o4 se
situe cette comp6tence. Si le conseil erre en droit quant
A l'applicabilit6 de la convention, sa d6cision est nulle et
reldve alors de la comp6tence d'une cour de justice. Pour
trancher ce pourvoi, il suffit donc de r6pondre A une
simple question: quel est I'effet juridique de l'avis donn6
par I'appelant? La signification de l'avis de n6gociation
en vertu de l'art. 13.01 a pour effet de mettre fin A la
convention, le 30 novembre 1970, A l'expiration de la
dur6e pr6vue, et de mettre en marche le processus de
n6gociation prescrit par The Labour Relations Act. Ce
processus a pris fin lorsque le Ministre, sur r6ception du
rapport du conciliateur, a d6cid6 de ne pas nommer de
bureau de conciliation. Le sous-alin6a 70(1)a)(ii) de la
Loi pr6voit que 14 jours plus tard, les parties ont droit
de grave ou de lock-out et dans l'intervalle l'art. 70
s'applique. Cette conclusion est compatible avec l'inten-
tion des parties exprim6e dans la convention et avec le
cadre 16gislatif.

Jurisprudence: General Truck Drivers Union Local
938 et autres c. Hoar Transport Company Limited,
[1969] R.C.S. 635, confirmant (1968) 67 D.L.R. (2d)
484, sub nom. R. v. Weiler et al., Ex Parte Hoar
Transport Co. Ltd.; McLeod c. Egan, [1975] 1 R.C.S.
517.

POURVOI A l'encontre d'un arrat de la Cour
d'appel de l'Ontario', qui a rejet6 un appel d'un
jugement de la Cour divisionnaire 2 rejetant une
demande d'annulation d'une sentence arbitrale.
Pourvoi accueilli, sentence arbitrale annul6e.

Ian Scott, c.r., et C. G. Paliare, pour les
appelants.

Claude Thomson, c.r., et Gavin MacKenzie,
pour les intim6s.

Le jugement du juge en chef Laskin et des juges
Martland et Ritchie a 6t6 rendu par

LE JUGE EN CHEF-J'aborde les questions sou-
lev6es par ce pourvoi diff6remment de mon coll6-
gue le juge Estey, dont j'ai eu l'avantage de lire les
motifs. A mon avis, il s'agit principalement de
fixer les limites du pouvoir d'examen de la sen-
tence du conseil d'arbitrage qui a entendu la
demande de dommages-int6r8ts des employeurs
pour ce qu'ils pr6tendent 8tre une grave ill6gale.
M~me si, en l'absence de disposition 16gale l'inter-

' (1976), 13 O.R. (2d) 56.
2 (1975), 7 O.R. (2d) 592.
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of law on the face of the record is open in the
absence of a privative statutory provision, the con-
cept of error of law is a very elusive one where it
turns on the interpretation of words of a collective
agreement which are involved in the arbitration.
That is why courts generally, and certainly this
Court, have taken the position that if the arbitra-
tion board has given the relevant words of the
collective agreement an interpretation which those
words could reasonably bear, they will not inter-
fere with the arbitration board's determination.

There are two limitations on the policy of non-
interference. The first is where a question of juris-
diction is involved, and the second is where a
statute falls to be construed by the board of arbi-
tration (as in McLeod v. Egan3 in the course of its
consideration of the grievance which is before it. I
think it is wrong for a court to turn an alleged
error of law into a question of jurisdiction, based
merely on the court's disagreement with the con-
struction put upon words of the collective agree-
ment by the board of arbitration. If the construc-
tion by the board of arbitration defies common
sense, it is perforce a construction which the words
in question cannot reasonably bear, and interfer-
ence is warranted by reason of error of law without
having to distort the issue by invoking excess of
jurisdiction as the ground of interference.

The present case appears, at first blush, to
involve both of the limitations on non-interference
which I have mentioned. The grievance before the
arbitration board was brought under the very col-
lective agreement whose continued existence
during the period of the strike was the only issue
before the tribunal. Further, the effect of articles
13.01 and 13.02 of that collective agreement
engaged, in the view of the arbitration board and
of the Ontario Divisional Court and the Ontario
Court of Appeal, certain provisions of The Labour
Relations Act, R.S.O. 1970, c. 232 and especially
s. 44.

In my opinion, the mere fact that the arbitration
board was called upon to determine whether,
despite the notice to bargain given by the Union
pursuant to article 13.01 of the collective agree-

3 [1975] 1 S.C.R. 517.

disant, on peut proc6der A l'examen de la sentence
du conseil d'arbitrage pour erreur de droit appa-
rente au dossier, le concept mime d'erreur de droit
est difficile A cerner lorsqu'il s'agit d'interpr6ter les
termes d'une convention collective, qui sont soumis
A l'arbitrage. C'est pourquoi les tribunaux en g6n6-
ral, et certainement cette Cour, prbf~rent ne pas
modifier la sentence du conseil d'arbitrage si ce
dernier a donn6 aux termes de la convention col-
lective une interpr6tation acceptable.

Ce principe connait deux restrictions, lors-
qu'une question de comp6tence est en cause et
lorsqu'il incombe au conseil d'arbitrage d'interpr6-
ter une loi dans 1'examen du grief qui lui est
soumis (voir l'arrft McLeod c. Egan3). J'estime
qu'un tribunal ne peut faire d'une pr6tendue erreur
de droit une question de comp6tence pour la seule
raison qu'il n'est pas d'accord avec l'interpr6tation
donn6e A certains termes de la convention collec-
tive par le conseil d'arbitrage. Si l'interpr6tation de
ce dernier va A l'encontre du bon sens, cela signifie
n~cessairement qu'elle n'est pas acceptable vu les
termes en cause et la cour peut la modifier pour
erreur de droit sans fausser la question en litige en
invoquant I'exc6s de pouvoir pour justifier son
intervention.

A premibre vue, la pr6sente cause implique les
deux restrictions dont j'ai parl6. Le grief soumis A
l'arbitrage a 6t6 pr6sent6 en vertu de la convention
collective dont l'applicabilit6 m~me pendant la
gr6ve 6tait la seule question en litige devant le
conseil. En outre, selon le conseil d'arbitrage, la
Cour divisionnaire de l'Ontario et la Cour d'appel
de l'Ontario, I'application des art. 13.01 et 13.02
de cette convention collective mettait en cause
certaines dispositions de The Labour Relations
Act, R.S.O. 1970, chap. 232, et notamment son
art. 44.

A mon avis, le simple fait que l'on demande au
conseil d'arbitrage de d6cider si, malgr6 l'avis de
n6gociation signifi6 par le syndicat conform6ment
A l'art. 13.01 de la convention collective, la conven-

3 [1975] 1 R.C.S. 517.
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ment, the agreement remained in effect pursuant
to article 13.02, did not mean that its decision
involved a question of jurisdiction. Of course, if it
had determined that the collective agreement was
not in force during the period of the strike, that
determination could have been taken to mean that
the board itself should not have been established
under the agreement; in short, no agreement, no
board pursuant to its terms, unless specially con-
stituted by the parties. The parties here provided
however, in their collective agreement that arbitra-
bility should itself be within the jurisdiction of a
board of arbitration, as indeed is directed by s.
37(1) of The Labour Relations Act. I consider the
question of the duration or subsistence of the
collective agreement under its termination terms to
be subsumed under the issue of arbitrability con-
fided to the board. It may be that prior to the
enactment of s. 37(1) an issue of arbitrability,
although one that a board could properly deter-
mine (lest it be stultified by a mere objection to its
right to proceed), was fully reviewable as raising a
jurisdictional question, but I do not regard this as
any longer true in the light of s. 37(1) and of the
provisions of a collective agreement which, as here,
bring arbitrability expressly within the scope of
authority of an arbitration board.

What then of the involvement of s. 44 of The
Labour Relations Act in the decision of the arbi-
tration board and, as well, in the decisions of the
Ontario Divisional Court and the Ontario Court of
Appeal? There is, of course, a prior issue of con-
struction of article 13 before resort may be had to
any statutory provisions relating to the effect or
effectiveness of the provisions of that article. What
we have here, however, is a necessary reference to
the policy of The Labour Relations Act, as reflect-
ed in all its terms, as an aid to the construction of
the provisions of article 13 because in their stark
and literal language there is a clear incompatibili-
ty between article 13.01 and 13.02. They read as
follows:

Article 13-Duration and Termination of Modifica-
tion
13.01 This Agreement shall become effective on the 1st
day of December, 1968, and shall remain in full force
and effect until the 30th day of November, 1970, and

tion demeure en vigueur au sens de l'art. 13.02, ne
signifie pas que sa sentence porte sur une question
de comp6tence. S'il avait jug6 que la convention
collective n'6tait plus en vigueur pendant la gr~ve,
on aurait pu dire que cette sentence signifiait que
le conseil lui-mime n'aurait pas dfi 6tre constitu6
en vertu de la convention; en r6sum6, pas de
convention, pas de conseil constitu6 selon ses dis-
positions, A moins d'avoir 6t& sp6cifiquement cons-
titu6 par les parties. Celles-ci ont cependant pr6vu
dans leur convention collective que la question de
l'arbitrabilit6 est de la comp6tence d'un conseil
d'arbitrage, comme le prescrit d'ailleurs le par.
37(1) de The Labour Relations Act. A mon avis,
la question de la dur6e ou de l'existence de la
convention collective, aux termes des dispositions
relatives A son expiration, est subordonn6e A celle
de l'arbitrabilit6, qui est confi6e au conseil. Il se
peut qu'avant I'adoption du par. 37(1), toute ques-
tion d'arbitrabilit6 que le conseil pouvait 16gale-
ment trancher (sans quoi toute objection aurait
suffi A paralyser la proc6dure) pouvait 8tre exami-
n6e A titre de question de comp6tence. A mon avis,
ce n'est plus vrai aux termes du par. 37(1) et des
dispositions d'une convention collective qui,
comme en l'espice, accordent expressiment au
conseil d'arbitrage le pouvoir de d6terminer ce qui
peut lui 8tre soumis.

Qu'en est-il alors de l'importance donn6e A l'art.
44 de The Labour Relations Act dans la sentence
du conseil d'arbitrage et dans les d6cisions de la
Cour divisionnaire et de la Cour d'appel de l'Onta-
rio? II faut bien sfir trancher d'abord la question
de l'interpr6tation de l'art. 13, avant d'avoir
recours aux dispositions 16gales relatives A l'effet
ou A l'application de cet article. En l'espice, nous
devons toutefois nous r6f6rer aux principes de The
Labour Relations Act, tels qu'ils ressortent de
toutes ses dispositions, pour interpr6ter l'art. 13
parce que, pris litt6ralement, le texte succinct des
art. 13.01 et 13.02 les rend clairement inconcilia-
bles. Ils se lisent ainsi:

[TRADUCTION] Article 13-Dur6e et expiration de la
modification
13.01 La pr6sente convention sera en vigueur du l'
d6cembre 1968 au 30 novembre 1970 et sera reconduite
d'ann6e en ann6e A moins que l'une des parties ne donne
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shall continue in effect from year to year thereafter
unless either party shall give written notice not more
than sixty (60) days and not less than thirty (30) days
before the date of its termination of its desire to amend
the Agreement.

13.02 This Agreement remains in effect until a new
agreement has been negotiated and signed, but when the
new agreement has been signed this Agreement becomes
null and void.

In my opinion, article 13.02 had in view the
prescriptions of The Labour Relations Act relating
to bargaining for a renewal agreement and to the
conciliation procedures associated therewith. It
reflected the faith of the parties that such bargain-
ing, aided by a conciliation officer and, possibly,
by the services of a conciliation board would result
in a collective agreement. It would be only during
such procedures that the terms of the existing
agreement would continue to operate; once those
procedures were exhausted, the parties would be
free to resort to economic pressure, be it a strike or
lockout. I do not, therefore, agree with the views of
either the board majority or the majority of the
Divisional Court or the majority of the Ontario
Court of Appeal that s. 44 of the Act, either as to
subsection 1 thereof or subsection 2, has any
application to article 13 of the collective
agreement.

Subsections (1) and (2) of s. 44 are as follows:

44. (1) If a collective agreement does not provide for
its term of operation or provides for its operation for an
unspecified term or for a term of less than one year, it
shall be deemed to provide for its operation for a term of
one year from the date that it commenced to operate.

(2) Notwithstanding subsection 1, the parties may,
before or after a collective agreement has ceased to
operate, agree to continue its operation or any of its
provisions for a period of less than one year while they
are bargaining for its renewal, with or without modifica-
tions or for a new agreement, but such continued opera-
tion does not bar an application for certification or for a
declaration that the trade union no longer represents the
employees in the bargaining unit.

un avis 6crit de son intention de modifier la convention,
au plus soixante (60) jours et au moins trente (30) jours
avant la date d'expiration.

13.02 La pr6sente convention demeure en vigueur jus-
qu'A la n6gociation et signature d'une nouvelle conven-
tion, mais elle devient nulle et sans effet A la signature
d'une nouvelle convention.

A mon avis, I'art. 13.02 tient compte des pres-
criptions de The Labour Relations Act relatives
aux n6gociations en vue d'une nouvelle entente et
aux proc6dures de conciliation y affbrentes. Il
traduit la confiance des parties que ces n6gocia-
tions, avec le concours d'un conciliateur et peut-
8tre d'un conseil de conciliation, aboutiront A la
conclusion d'une convention collective. Ce serait
uniquement pendant ces proc6dures que la conven-
tion existante continuerait A s'appliquer; une fois
ces proc6dures 6puis6es, les parties seraient libres
de recourir aux pressions 6conomiques, grave ou
lock-out. En cons6quence, je ne puis conclure
comme la majorit6 du conseil, la majorit6 en Cour
divisionnaire et la majorit6 en Cour d'appel de
l'Ontario que le par. I ou le par. 2 de l'art. 44 de la
Loi s'appliquent A l'art. 13 de la convention
collective.

Les paragraphes 1 et 2 de l'art. 44 se lisent ainsi:

[TRADUCTION] 44. (1) Lorsqu'une convention collec-
tive ne contient pas de disposition concernant la dur6e
de son application, on pr~voit qu'elle s'appliquera pour
une dur6e ind6termin6e, ou pour une dur6e inf6rieure A
un an, elle est r6put6e pr6voir qu'elle s'appliquera pour
une dur6e d'un an A partir de la date de son entr6e en
vigueur.

(2) Nonobstant le paragraphe (1), les parties peu-
vent, avant ou apr~s qu'une convention collective a cess6
d'Etre en vigueur, convenir de continuer son application
ou l'application de l'une de ses clauses pour une p6riode
infbrieure A un an, alors qu'elles n6gocient en vue de sa
reconduction, avec ou sans modifications, ou de la con-
clusion d'une nouvelle convention; n6anmoins, cette con-
vention maintenue ainsi en application n'empAche pas la
pr6sentation d'une demande d'accr6ditation ou tendant
A obtenir une d6claration portant que le syndicat ne
repr6sente plus les salari6s de l'unit6 de n6gociation.
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Section 44(1) does not apply here because the
collective agreement clearly provided for its term
of operation, a term which was for more than a
year and one which was not unspecified as to
duration. In this last connection, a year to year
extension subject to a fixed provision for termina-
tion is as certain and as specific as is a year to year
tenancy which is terminable on giving a fixed
period of notice. Nor is subsection (2) applicable
because, in agreement on this point with Lacour-
ciere J.A., I am of opinion that it concerns an
extension or bridge agreement made after the
commencement of the operation of a collective
agreement or after its termination and not as an
initial term thereof.

In short, in my view, the parties attempted by
article 13.02 to keep their agreement alive pending
the exhaustion of renewal bargaining and concilia-
tion procedures but expressed themselves lamely.
Article 13.02 is reconcilable with article 13.01 by
viewing it as a supplement in accordance with the
scheme of The Labour Relations Act. It would be
a violation of that scheme to ignore the context in
which article 13.02 appears and to give it a force
independent of the provisions of article 13.01
respecting termination. The fact that s. 70(1) of
The Labour Relations Act prescribes a statutory
extension of working conditions pending renewal
bargaining and exhaustion of conciliation proce-
dures does not, in my opinion, mean that article
13.02 would be surplusage or that it necessarily
envisaged a perpetual extension of the collective
agreement until a new agreement was in fact
concluded. It may as rationally be regarded as
specifying a holding position while there is resort
to renewal bargaining and conciliation procedures.
The board majority's position appears to me to
mean that by agreeing on article 13.02 the parties
have contracted out of The Labour Relations Act.
This to me is inadmissible.

Holding the views that I do on the interpretation
and effect of article 13, I am left with the question
whether I should refrain from interfering with the
arbitration board's decision, simply because I
would have come to a different conclusion, or

Le paragraphe 44(1) ne s'applique pas en l'esp~ce,
parce que la convention collective pr6voit claire-
ment la dur6e de son application, dur6e supbrieure
A un an et qui n'est pas ind6termin6e. A cet 6gard,
une reconduction d'ann6e en ann6e subordonn6e A
une proc6dure de r6siliation est aussi certaine et
d6termin6e qu'une reconduction de bail d'ann6e en
ann6e qui prend fin sur pr6avis d6termin6. Le
paragraphe (2) ne s'applique pas non plus puisque,
A l'instar du juge d'appel Lacourcibre, je suis
d'avis qu'il vise une convention prorog6e ou transi-
toire, conclue aprbs le d6but de la mise en applica-
tion d'une convention collective ou aprbs son expi-
ration, mais non pas une clause initiale.

En r6sumb selon moi, les parties cherchaient par
l'art. 13.02 A maintenir en vigueur la convention
jusqu'A la fin des n6gociations et des proc6dures de
conciliation, mais elles se sont mal exprimbes.
L'article 13.02 est conciliable avec l'art. 13.01 si
on le considbre comme un compl6ment conforme A
l'6conomie g6n6rale de The Labour Relations Act.
Ce serait fausser l'intention g6n6rale de la loi que
de m6connaltre le contexte de l'art. 13.02 et lui
reconnaitre un effet ind6pendant des dispositions
de l'art. 13.01 relatives A l'expiration de la conven-
tion. Le fait que le par. 70(1) de The Labour
Relations Act pr6voit une prorogation 16gale des
conditions de travail, pendant les n6gociations en
vue d'une nouvelle convention et les proc6dures de
conciliation, ne signifie pas, A mon avis, que l'art.
13.02 fait double emploi ou qu'il envisage n6cessai-
rement une prorogation perp6tuelle de la conven-
tion collective jusqu'd la signature d'une nouvelle
convention. On peut tout aussi raisonnablement le
consid6rer comme maintenant le statu quo pendant
les n6gociations et les proc6dures de conciliation en
vue d'une nouvelle convention. La majorit6 du
conseil semble vouloir dire que les parties, en
adoptant I'art. 13.02, ont renonc6 aux dispositions
de The Labour Relations Act. Je ne puis admettre
ce point de vue.

Vu mon opinion sur l'interpr6tation et I'effet de
l'art. 13, il me reste A d6cider si je dois m'abstenir
de modifier la sentence du conseil d'arbitrage sim-
plement parce que ma d6cision aurait 6t6 diff6-
rente, ou s'il s'agit d'un cas oi la sentence du
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whether this is a case where either the board's
conclusion involves an interpretation of article 13
which the words thereof cannot reasonably bear or
this is a case where statutory considerations ( as in
McLeod v. Egan, supra) are dominant so that the
court need not defer to the board's view. There is
here, as I view the case, a mixture of both these
considerations, and, hence, despite the fact that
three tribunals have concluded (although for dif-
ferent reasons) that the collective agreement was
in force during the strike, I hold that when the
renewal bargaining ended and there followed the
unsuccessful intervention of a conciliation officer
and a ministerial decision not to establish a con-
ciliation board, the Union was free to strike when
it did, without being bound by a collective agree-
ment obligation not to do so.

I agree, accordingly, with my brother Estey that
this appeal should be allowed and also with his
disposition as to costs which, of course, go only
against the respondent employers and not against
the members of the arbitration board.

The judgment of Spence, Pigeon, Dickson,
Beetz, Estey and Pratte JJ. was delivered by

ESTEY J.-The issues on this appeal arose out
of a strike in a group of hotels in southern Ontario
between February 1, 1971 and March 8, 1971.
Following the strike the owners of the hotels sub-
mitted to arbitration a claim against the Hotel &
Restaurant Employees and Bartenders Interna-
tional Union, Local 197, representing the
employees out on strike for damages under the
grievance procedures established in a collective
agreement dated February 15, 1969, the allegation
being that the strike was unlawful. Whether the
strike was unlawful depends upon the construction
placed upon one article of the collective agreement
and this construction in turn calls into question the
interpretation of certain provisions in the Ontario
Labour Relations Act (R.S.O. 1970, c. 232). The
provision in the collective agreement is as follows:

13.01 This agreement shall become effective on the Ist
day of December, 1968, and shall remain in full force
and effect until the 30th day of November, 1970, and
shall continue in effect from year to year thereafter
unless either party shall give written notice not more

conseil implique une interpr6tation de I'art. 13 que
ses termes ne peuvent raisonnablement 6tayer ou
d'un cas oai les dispositions de la loi pr6valent
(comme dans l'affaire McLeod c. Egan, pr6cit6e),
de sorte que la Cour n'a pas A s'incliner devant
l'opinion du conseil. A mon avis, ces deux consid6-
rations jouent en l'espace et, bien que trois tribu-
naux aient conclu (pour des motifs diff6rents
cependant) que la convention collective 6tait en
vigueur pendant la gr6ve, je suis d'avis qu'aprbs
l'6chec des n6gociations en vue de la reconduction
de la convention, I'6chec du conciliateur et la
d6cision du Ministre de ne pas constituer un con-
seil de conciliation, le syndicat 6tait libre de faire
la grave lorsqu'il l'a faite, car il n'6tait plus li6 par
une convention collective.

En cons6quence, je suis d'avis d'accueillir le
pr6sent pourvoi et d'adjuger les d6pens comme
mon coll6gue le juge Estey. Les d6pens sont 6vi-
demment A la charge des employeurs intimbs et
non des membres du conseil d'arbitrage.

Le jugement des juges Spence, Pigeon, Dickson,
Beetz, Estey et Pratte a 6 rendu par

LE JUGE ESTEY-Le pr6sent litige r6sulte
d'une grave dans un groupe d'h6tels du sud de
l'Ontario, du I- f6vrier au 8 mars 1971. Confor-
m6ment A la proc6dure de r6glement des griefs
pr6vue A la convention collective du 15 f6vrier
1969, les propri6taires de ces h6tels ont soumis A
l'arbitrage une demande de dommages-int6rts
contre l'Union internationale des employ6s d'h6tel,
motel et restaurant, section locale 197, qui repr6-
sentait les employ6s en gr6ve, au motif que la
grave 6tait ill6gale. Cette question est subordonn6e
A l'interpr6tation d'un article de la convention
collective qui, A son tour, met en cause l'interpr6ta-
tion de certaines dispositions de The Labour Rela-
tions Act de I'Ontario (R.S.O. 1970, chap. 232).
L'article de la convention collective se lit ainsi:

[TRADUCTION] 13.01 La pr6sente convention sera en
vigueur du 1- d6cembre 1968 au 30 novembre 1970 et
sera reconduite d'ann6e en ann6e A moins que l'une des
parties ne donne un avis 6crit de son intention de
modifier la convention, au plus soixante (60) jours et au
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than sixty (60) days and not less than thirty (30) days
before the date of its termination of its desire to amend
the agreement.
13.02 This agreement remains in effect until a new
agreement has been negotiated and signed, but when the
new agreement has been signed this agreement becomes
null and void.

The arguments submitted to this Court and
below as to the proper interpretation of the forego-
ing term of the collective agreement rotated large-
ly around the following provisions in The Labour
Relations Act of Ontario:
44. (1) If a collective agreement does not provide for its
term of operation or provides for its operation for an
unspecified term or for a term of less than one year, it
shall be deemed to provide for its operation for a term of
one year from the date that it commenced to operate.

(2) Notwithstanding subsection 1, the parties may,
before or after a collective agreement has ceased to
operate, agree to continue its operation or any of its
provisions for a period of less than one year while they
are bargaining for its renewal, with or without modifica-
tions or for a new agreement, but such continued opera-
tion does not bar an application for certification or for a
declaration that the trade union no longer represents the
employees in the bargaining unit.

The trail of this litigation is long and the dispo-
sitions, layer upon layer, are somewhat complex.
Suffice it to say that the majority of the Board of
Arbitration, the majority of the Divisional Court
and the majority of the Court of Appeal found for
one reason or another that there was a collective
agreement in effect between the parties during the
cessation of work and consequently determined
that the cessation amounted to an unlawful strike.
The issue of damages was deferred until final
resolution of the issue as to whether there was a
collective agreement in force during the work
stoppage.

The threshold problem which reared its head at
each level on which this debate has occurred is
whether or not an arbitration board may properly
interpret a collective agreement so as to determine
whether the agreement was in effect at the time of
the arbitration; in other words to determine wheth-

moins trente (30) jours avant la date d'expiration.

13.02 La pr6sente convention demeure en vigueur jus-
qu'A la n6gociation et signature d'une nouvelle conven-
tion, mais elle devient nulle et sans effet A la signature
d'une nouvelle convention.

Les arguments avanc6s devant cette Cour et les
cours d'instance inf6rieure relativement A la dur6e
r6elle de la convention reposent principalement sur
les dispositions suivantes de The Labour Relations
Act de l'Ontario:
[TRADUCTION] 44. (1) Lorsqu'une convention collective
ne contient pas de disposition concernant la dur6e de son
application, ou pr6voit qu'elle s'appliquera pour une
dur6e ind6termin6e, ou pour une dur6e inf6rieure A un
an, elle est r6put6e pr6voir qu'elle s'appliquera pour une
dur6e d'un an d partir de la date de son entr6e en
vigueur.
(2) Nonobstant le paragraphe (1), les parties peuvent,
avant ou aprbs qu'une convention collective a cess6
d'8tre en vigueur, convenir de continuer son application
ou l'application de l'une de ses clauses pour une p6riode
inf6rieure A un an, alors qu'elles n6gocient en vue de sa
reconduction, avec ou sans modifications, ou de la con-
clusion d'une nouvelle convention; n6anmoins, cette con-
vention maintenue ainsi en application n'empache pas la
pr6sentation d'une demande d'accr6ditation ou tendant
A obtenir une d6claration portant que le syndicat ne
repr6sente plus les salari6s de l'unit6 de n6gociation.

Les proc6dures en l'espce ont 6t6 longues et
diverses et les dispositions litigieuses, qui se super-
posent, sont assez complexes. Il suffit simplement
de noter que la majorit6 du conseil d'arbitrage,
ainsi que la majorit6 en Cour divisionnaire et en
Cour d'appel ont jug6, pour diverses raisons, que la
convention collective entre les parties 6tait encore
en vigueur pendant l'arr8t de travail et qu'en
cons6quence, ce dernier constituait une grbve ill6-
gale. La question des dommages-int6rits a 6t6
renvoy6e jusqu'A ce que la d6cision finale sur la
question de savoir si la convention collective 6tait
en vigueur pendant l'arrat de travail, soit prise.

Le principal problame qui a surgi A chaque
6tape est de savoir si un conseil d'arbitrage peut A
bon droit interpr6ter une convention collective
pour d6terminer si elle est en vigueur au moment
de l'arbitrage; en d'autres termes, si le conseil
lui-meme est validement constitu6 et agit dans les
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er or not the Board itself was properly constituted
and was acting within the contractually conferred
jurisdiction. Counsel for the appellant, in fairness
to him, did no more than present the argument
which I find sufficiently answered by the terms of
s. 37(1) of The Labour Relations Act which make
all matters subject to arbitration including "any
question as to whether a matter is arbitrable."
There is no other practical solution to this question
because if the Board cannot determine whether the
agreement continues in effect and hence its own
proper existence, it is difficult to find the jurisdic-
tion elsewhere. Of course if the Board is wrong in
law as to the pendence of the collective agreement,
its decision is a nullity, and thus within the reach
of a court of law.

In General Truck Drivers Union Local 938 et
al. v. Hoar Transport Company Limited4, this
Court affirmed a decision of the Ontario Court of
Appeal (reported sub nom. Regina v. Weiler et al.,
Ex Parte Hoar Transport Co. Ltd.I Judson J.
(Cartwright C.J.C., Martland and Ritchie JJ. con-
curring) expressly stated his full agreement with
the majority reasons of the Court of Appeal where
Aylesworth J.A. said as follows (at p. 489):

What then is the effect of the ruling made by the
majority of the board? I think the answer is very clear;
the majority by its ruling seeks to reach beyond the
agreement and, with complete inconsistency with the
terms of the agreement, to clothe itself with a jurisdic-
tion which it does not possess. Under the agreement and
by virtue of what occurred, the grievance "shall be
deemed to have been withdrawn" and consequently
there is no grievance before the board upon which it is
called to adjudicate. . . . The board, however, cannot
clothe itself with jurisdiction to enter upon a consider-
ation of the grievance by ignoring or altering the sub-
stantive provisions of the agreement which are condi-
tions precedent to judicial or quasi-judicial
consideration thereof in arbitration.

Particularly as to statutory boards, our Courts have
always retained to themselves the power to confine
inferior tribunals of limited jurisdiction to the exercise
of that jurisdiction. It often will be and in this case is a
miscarriage of justice when such jurisdiction is
exceeded.

[1969] S.C.R. 635.
s (1968), 67 D.L.R. (2d) 484.

limites de la comp6tence conf6r6e par la conven-
tion. En r6alit6, il faut dire que l'avocat de l'appe-
lant n'a fait que pr6senter sa these A laquelle
r6pond, selon moi, le par. 37(1) de The Labour
Relations Act qui permet de soumettre A l'arbi-
trage toute question, y compris [TRADUCTION]
atoute question relative au point de savoir si un
sujet peut 8tre soumis A l'arbitrageD. Il n'existe
aucune autre solution pratique, car si le conseil ne
peut d6terminer si la convention est encore en
vigueur et, de IA, s'il est 16galement constitu6, il est
difficile de d6terminer oil se situe cette comp&
tence. Si le conseil erre en droit quant A l'applica-
bilit6 de la convention collective, sa d6cision est
nulle et rel~ve alors de la comp6tence d'une cour
de justice.

Dans l'arr~t General Truck Drivers Union
Local 938 et autres c. Hoar Transport Company
Limited4, cette Cour a confirm6 un arr8t de la
Cour d'appel de l'Ontario (publi6 sous l'intitul6 R.
v. Weiler et al., Ex Parte Hoar Transport Co.
Ltd.5 Le juge Judson (avec l'accord du juge en
chef Cartwright et des juges Martland et Ritchie)
a d6clarb expressement qu'il souscrivait entibre-
ment aux motifs de la majorit6 en Cour d'appel,
dans lesquels le juge Aylesworth a d6clar6 (A la p.
489):

[TRADUCTION] Quel est alors I'effet de la d6cision
rendue par la majorit6 du conseil? La r6ponse est tras
claire; le conseil cherche, par sa d6cision, A aller au-delA
de la convention et, en contradiction flagrante avec les
termes de la convention, A s'investir d'une comp6tence
qu'il n'a pas. Aux termes de la convention et d'aprbs ce
qui est arriv6, le grief cest cens6 avoir 6t6 retir6p et, en
cons6quence, aucun grief n'est soumis au conseil pour
adjudication.... Le conseil ne peut donc pas se conf6rer
A lui-m~me la comp6tence pour examiner le grief en
m6connaissant ou en modifiant les dispositions de fond
de la convention qui constituent des conditions pr6ala-
bles A l'examen judiciaire ou quasi judiciaire en
arbitrage.

En ce qui concerne plus particulibrement les organis-
mes cr66s par la loi, nos cours se sont toujours r6serv6 le
pouvoir de restreindre les tribunaux inf6rieurs, dont ]a
comp6tence est limit6e, A l'exercice de cette comp6tence.
11 y aura souvent, et dans ce cas-ci if y a, d6ni de justice
s'ils exckdent cette comp6tence.

4 [1969] R.C.S. 635.
(1968), 67 D.L.R. (2d) 484.
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Turning then to Article 13 of the collective
agreement, there is an immediately apparent con-
flict between its subsections. Subsection .01 pro-
vides a method of amendment which implicitly
includes a method of determination. Subsection
.02 provides that the agreement shall remain in
effect until replaced by a new agreement. There
may be, however, an interpretative route around
this impasse. Each subsection contemplates a con-
tinued relationship between the parties under the
umbrella of a collective agreement after November
30, 1970, when the initial term expires. Subsection
.01 establishes two situations. Firstly, it clearly
expresses an agreement between the parties that
the contract shall become effective on December 1,
1968 and remain effective until November 30,
1970. Secondly, the subsection clearly evinces an
intention on the part of the parties that the agree-
ment shall continue thereafter "unless either party
shall give written notice . . . of its desire to amend
the agreement". This statement does not indicate
the consequences of the notice in express terms but
implicitly, by commencing with the words "shall
continue ... unless . . ." , one is led inexorably to
the conclusion that the effect of the notice is to
terminate the agreement.

Subsection .02 provides that the agreement shall
remain in effect after the expressed initial term
until a new agreement has been negotiated and
signed. The balance of the subsection is clearly
surplusage. The thrust of subsection .02 is to pro-
vide for the old agreement continuing without
interruption in the event no notice is given under
subsection .01. To interpret the clause otherwise is
either to give it no meaning apart from that which
is already stated in .01, or alternatively to bring it
into conflict with both .01 and the entire scheme of
the Act which is to provide for periodic negotiation
of a new collective agreement, in the form of
collective bargaining including mediation and con-
ciliation, all as provided for in great detail in The
Labour Relations Act. I will return to this ques-
tion shortly.

This brings us to s. 44 of the Act. Again it is
convenient to discuss the two sections independent-
ly in the first stage. Subsection (1) provides that
where an agreement fails to provide for an expiry

Passons maintenant A I'art. 13 de la convention
collective. Il existe manifestement une contradic-
tion flagrante entre ses deux paragraphes. Le para-
graphe 01 pr6voit un mode de modification de la
convention qui comprend implicitement une
m6thode de r6siliation. Le paragraphe 02 pr6voit
que la convention reste en vigueur jusqu'A ce
qu'elle soit remplac6e par une autre. On peut
cependant sortir de cette impasse par la voie de
l'interpr6tation. Chaque paragraphe pr~voit le
maintien des rapports entre les parties, sous forme
d'une convention collective, apr6s le 30 novembre
1970, date d'expiration de la dur6e initiale de la
convention. Le paragraphe 01 pr6voit deux cas.
Premibrement, il dit express6ment que les parties
conviennent que la convention entre en vigueur le
1cr d6cembre 1968 et reste en vigueur jusqu'au 30
novembre 1970. Deuxidmement, il montre claire-
ment I'intention des parties de reconduire la con-
vention aA moins que l'une des parties ne donne un
avis 6crit de son intention de modifier la conven-
tion),. Les cons6quences de l'avis ne sont pas
express6ment indiqu6es, mais les mots usera recon-
duite ... A moins que .. ., conduisent inexorable-
ment A la conclusion que pareil avis a pour effet de
mettre fin A la convention.

Le paragraphe 02 pr6voit que la convention
demeure en vigueur A l'expiration de la dur6e
pr6vue initialement jusqu'a ce qu'une nouvelle con-
vention soit n6gocide et sign6e. Le reste du para-
graphe n'ajoute rien. Le but du par. 02 est de
pr6voir que l'ancienne convention demeurera en
vigueur, sans interruption, si aucun avis n'est
donn6 en vertu du par. 01. Interpr6ter cette clause
autrement reviendrait A ne lui reconnaltre aucune
signification distincte du par. 01 ou, subsidiaire-
ment, A la rendre incompatible avec ce dernier et
avec toute l'6conomie de la Loi, qui pr6voit la
n6gociation p6riodique de nouvelles conventions
par la n6gociation collective, y compris la m6dia-
tion et la conciliation, processus d6crits en d6tail
dans The Labour Relations Act. Je reviendrai
bientit sur cette question.

Ceci nous amene A l'art. 44 de la Loi. II est
pr6f6rable, encore une fois, de traiter d'abord des
deux paragraphes s6par6ment. Aux termes du par.
(1), lorsqu'une convention ne pr6voit aucune date
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date or stipulates a term of less than one year, the
collective agreement shall "be deemed" to be for a
term of one year. The first question as regards this
subsection is whether or not it operates with
respect to Article 13.01 to bring about an interpre-
tation of that subsection of the contract that would
result in a finding that the contract is for an
unspecified term and therefore is deemed to expire
after one year, namely November 30, 1969. The
parties have clearly contracted otherwise in Article
13.01 and have provided a contract with a terminal
date of November 30, 1970. Section 44(1) in my
view does not bear such an interpretation.

Subsection (2) of s. 44 which expresses itself to
be exceptional to subsection (1) has no application
to Article 13.01. The question is, does it apply to
13.02 as an independent renewal or replacement
agreement? Subsection (2) of s. 44 has no immedi-
ate application in this instance because if Article
13.02 provides anything, it is something other than
an agreement of less than a year, and if s. 44(2)
has any application, it is to a continuing agreement
which has an operational period of less than one
year. Unlike subsection (1), subsection (2) has no
'deeming' provision so that the terms of the sub-
section are not automatically transplanted into the
collective agreement. Article 13.02 may well have
been an attempt by the parties to establish a
'bridge' agreement between the expiry of the origi-
nal term and the settlement of a replacement
agreement. If so, the clause offends s. 44(2) which
requires that such an agreement be "for a period
of less than one year . . ." . Thus Article 13.02
would on such an interpretation be rendered inop-
erative by the statute. As I have already stated, s.
44(2) has no 'deeming' provision as is the case
with s. 44(1), and therefore cannot thereby
breathe life into Article 13.02.

It was argued that Article 13.02 fails in its
attempt to bridge the gap after November 30,
1970 for the further reason that the wording
employed in s. 44(2) may require that any such
bridge agreement be entered into after and sepa-
rate and apart from the initial collective agree-
ment. It is not necessary in the view I take of the
meanings and relationship of Article 13 of the

d'expiration ou fixe une dur6e inf6rieure A un an,
elle est ar6puteD avoir une dur6e d'un an. La
premiere question qui se pose au sujet de ce para-
graphe est de savoir s'il s'applique A l'art. 13.01,
pour permettre de l'interpr6ter de manibre A con-
clure que la convention a une dur6e ind6termin6e
et est donc r6put6e prendre fin apris un an, soit le
30 novembre 1969. Les parties ont clairement
pr6vu le contraire A l'art. 13.01 et ont convenu que
la convention prendrait fin le 30 novembre 1970. A
mon avis, le texte du par. 44(1) n'6taye pas cette
interpr6tation.

Le paragraphe 44(2) se pr6sente clairement
comme une exception au par. (1) et ne s'applique
pas A l'art. 13.01. La question est donc de savoir
s'il s'applique A I'art. 13.02 comme une clause
ind6pendante de reconduction ou de remplace-
ment. Le paragraphe 44(2) n'a aucune application
imm6diate en l'esp6ce parce que, si l'art. 13.02
pr6voit quelque chose, il ne peut s'agir d'une con-
vention de moins d'un an, alors que le par. 44(2)
s'applique A une convention reconduite pour une
dur6e de moins d'un an. A la diff6rence du par.
(1), le par. (2) ne contient aucune disposition qui
soit areputeD faire partie de la convention collec-
tive de sorte que les termes de ce paragraphe n'en
font pas automatiquement partie. Les parties ont
pu tenter, en adoptant la clause 13.02, de ofaire le
pont, entre l'expiration de la dur6e initiale et la
signature d'une nouvelle convention. S'il en est
ainsi, la clause enfreint le par. 44(2), qui exige
qu'une telle convention soit apour une p6riode inf6-
rieure A un an . . .D . Selon cette interpr6tation, la
loi rendrait I'art. 13.02 inopbrant. Comme je l'ai
d6jA dit, le par. 44(2) ne contient aucune disposi-
tion qui soit ar6put6eD faire partie de la convention
collective comme c'est le cas pour le par. (1) et il
ne peut donc 6tayer l'art. 13.02.

On pr6tend en outre que l'art. 13.02 ne peut
servir A couvrir la p6riode suivant le 30 novembre
1970 parce que le texte du par. 44(2) exigerait que
la convention transitoire soit conclue aprbs la con-
vention initiale, s6par6ment et ind6pendamment de
celle-ci. Vu ma conclusion sur le sens de l'art. 13
de la convention et de l'art. 44 de la Loi, et leur
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agreement and s. 44 of the statute to determine
this question.

The majority of the Court of Appeal took the
view that Article 13.02 of the agreement creates a
collective agreement independent of the first
agreement (which had a two-year term) and that
s. 44(1) limited this independent agreement to a
term of one year until November 30, 1971. Hence
there was a collective agreement in being at the
time of the strike and hence the strike was unlaw-
ful. The Divisional Court took the view that s.
44(2) came to the rescue of Article 13.02 and even
though s. 44(2) has no deeming provision making
it operable where a collective agreement is entered
into contrary to the expressed intention of subsec-
tion (2), the section did operate to continue the
independent agreement born under Article 13.02
for a term of one year less a day or until a new
agreement was concluded whichever came first.
Hence the strike was unlawful, there being a col-
lective agreement in effect on February 1, 1971.
The majority of the Board of Arbitration found
that 13.02 overrode 13.01 and created a succession
of agreements, one following upon the other with-
out formality unless and until the collective agree-
ment was replaced by a new collective agreement.
More accurately, the majority found that 13.02
did not create a new agreement indefinitely and
made the term interminable except by the advent
of a replacement agreement. The majority of the
Board found that neither provision of s. 44 affect-
ed Article 13 of the collective agreement and that
the pattern of The Labour Relations Act did not
require a contrary construction of either the agree-
ment or s. 44.

There are serious consequences for the partici-
pants in the field of labour relations were a court
to construe the provisions of The Labour Relations
Act and the collective agreement in such circum-
stances as now before us, in such a way as to cause
the establishment of a perpetual collective agree-
ment terminable only on the execution of a new
collective agreement by the parties. Where not
barred by the statute the parties of course can, by
unambiguous language, bring about results which

interd6pendance, il n'est pas n6cessaire de trancher
cette question.

La majorit6 en Cour d'appel 6tait d'avis que
l'art. 13.02 de la convention cr6e une convention
collective ind6pendante de la premibre (dont la
dur6e 6tait de deux ans) et que le par. 44(1) limite
la dur6e de cette convention A un an, donc au 30
novembre 1971. La convention collective 6tait
donc en vigueur au moment de la grave et, en
cons6quence, la gr6ve 6tait ill6gale. La Cour divi-
sionnaire 6tait d'avis que le par. 44(2) vient A la
rescousse de l'art. 13.02 et que, mime si le par.
44(2) ne contient aucune disposition qui le rende
applicable lorsqu'une convention collective est con-
clue contrairement A l'intention exprimbe au par.
(2), I'article a n6anmoins eu pour effet de prolon-
ger l'existence de la convention, n6e de l'art. 13.02,
pendant un an moins un jour ou jusqu'd la conclu-
sion d'une nouvelle convention, si elle survenait
plus tit. La grave 6tait donc ill6gale, puisqu'une
convention collective 6tait en vigueur le le, f6vrier
1971. La majorit6 du conseil d'arbitrage a jug6
que l'art. 13.02 l'emportait sur l'art. 13.01 et cr6ait
une suite de conventions successives sans autre
formalit6, jusqu'A ce que la convention collective
soit remplac6e par une nouvelle convention. Plus
pr6cis6ment, la majorit6 a conclu que l'art. 13.02
ne cr6ait pas de nouvelle convention, mais prolon-
geait ind6finiment la durae de la convention ini-
tiale et lui reconnaissait un caractare permanent,
sous r6serve de la conclusion d'une nouvelle con-
vention. La majorit6 du conseil a exprim6 l'avis
qu'aucun des paragraphes de l'art. 44 ne portait
atteinte A l'art. 13 de la convention collective et
que la structure de The Labour Relations Act
n'exigeait pas une interpr6tation contraire de la
convention ou de l'art. 44.

Les consaquences seront lourdes en matiare de
relations de travail si, dans des circonstances sem-
blables A celles-ci, l'interpr6tation des dispositions
de The Labour Relations Act et de la convention
collective par les tribunaux a pour effet d'instaurer
une convention collective perp6tuelle qui ne pren-
dra fin qu'A la signature, par les parties, d'une
nouvelle convention collective. Si la loi ne s'y
oppose pas, rien n'empache les parties de pr6voir,
en langage clair, des r6sultats que d'autres peuvent
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others might consider to be improvident. In such
circumstances the courts may not properly inter-
fere. The scheme of labour relations under the
Ontario Act is founded upon collective bargaining
leading to a collective agreement and thereafter to
replacement agreements. Collective bargaining in
turn is an activity in which the parties participate
in the full realization of their respective economic
positions and strengths subject only to the limita-
tions and boundaries imposed on the parties by
The Labour Relations Act. Consequently, collec-
tive agreements, which are of course creatures of
statute finding both their origin and their extent
within the Act, reflect these realities. A court
therefore should not be quick to place a meaning
on a term of a collective agreement which would
put that clause in conflict with the general philoso-
phy of labour relations as established under the
applicable statute. Such should be the case only
where the contract by its clearest intent and provi-
sions dictates otherwise. I do not find such to be
the case here.

Article 13 sets out an initial term during which
the collective agreement shall operate and provides
for its termination by notice as well as for its
continuance in the event no notice is given. As is
customary in collective agreements which by
axiom find their root in compromise reached usu-
ally after active negotiations, the terminology is
not that which might be found in a carefully
constructed private contract or public statute pro-
duced in the quiet of the draftsman's office. There
is of course the inconsistency between the lan-
guage of 13.01 and 13.02 as regards the termina-
tion technique but in the portion dealing specifical-
ly with that termination technique the language is
sufficiently precise to support an interpretation
which will make the section as a whole workable.
It is not at all unusual to find provisions akin to
13.01 which leave the actual right to terminate to
inference flowing from the delivery of a notice to
amend. It is also not infrequent to find in collective
agreements provisions in which the parties contem-
plate a continuance of the agreement beyond the
initial term. In the framework of the collective
agreement now before us, the 13.02 agreement, to
give it a convenient label, even if it is not rendered
inoperative as contrary to s. 44(2), never com-

juger d6raisonnables. Dans de tels cas, les tribu-
naux n'ont pas le droit d'intervenir. La loi onta-
rienne pr6voit un cadre oa les relations de travail
sont fond6es sur des n6gociations collectives con-
duisant A une convention collective, et ensuite A
des conventions de remplacement. La n6gociation
collective est un exercice auquel les parties partici-
pent apris avoir 6valu6 leur situation et force
6conomique respective, sous reserve uniquement
des restrictions et limites imposbes par The Labour
Relations Act. En cons6quence, les conventions
collectives, qui sont des cr6ations de la loi et qui y
trouvent leur origine et leur justification, sont le
reflet de ces r6alit6s. Un tribunal ne doit donc pas
8tre trop prompt A donner A une clause de conven-
tion collective un sens qui la mette en conflit avec
les principes des relations de travail consacr6s par
la loi applicable. Il n'en sera ainsi que lorsque
l'intention et le texte de la convention dictent
clairement pareille solution. Je suis d'avis que ce
n'est pas le cas en l'esp6ce.

L'article 13 fixe la p6riode initiale d'application
de la convention collective et pr6voit qu'elle pren-
dra fin sur signification d'un avis ou sera recon-
duite si aucun avis n'est donn6. Comme c'est sou-
vent le cas pour les conventions collectives qui, par
d6finition, sont le r6sultat d'un compromis atteint
aprbs d'intenses n6gociations, la terminologie n'est
pas celle d'un contrat priv6 r6dig6 avec soin ou
d'une loi conque dans la tranquillit6 du bureau
d'un r6dacteur. En ce qui concerne le mode de
r6siliation de la convention, les art. 13.01 et 13.02
sont inconciliables; toutefois, le passage qui traite
sp6cifiquement de ce sujet est r6dig6 en termes
suffisamment clairs pour permettre une interpr6ta-
tion qui rende possible l'application de l'article
dans son ensemble. Il n'est pas rare de trouver des
dispositions semblables A l'art. 13.01 qui laissent
entendre que le droit de r6silier une convention
d6coule de la signification d'un avis de modifica-
tion. Il n'est pas rare non plus de trouver dans des
conventions collectives des dispositions par lesquel-
les les parties envisagent sa prolongation au-delA
de la dur6e initiale. Dans le cadre de la convention
collective qui nous est soumise, la aconvention
13.021, si on peut I'appeler ainsi, mime si le par.
44(2) ne la rend pas inopbrante, ne s'est jamais
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menced to operate because the notice given in
October under Article 13.01 prevented that event.

The disposition of the issue arising in this appeal
therefore requires the determination of only one
question and that is, what is the effect in law of
the notice given in October 1970 by the appellant?
While it is not part of the record in this Court (or
presumably in any of the tribunals below) it is said
by both the appellant and respondent to be "a
Notice to Bargain". In my view the effect of the
service of the Notice to Bargain under 13.01 is to
terminate the agreement at the expiry of the term
on November 30, 1970 and to invoke the collective
bargaining process under The Labour Relations
Act. This process came to an end when the Minis-
ter, on the receipt of the report of the conciliation
officer, determined not to appoint a Conciliation
Board. Section 70(1)(a)(ii) of the statute provides
that 14 days thereafter the parties are free to
strike or lock-out as the case may be. In the
interim period, s. 70 applies to restrict the rights of
the parties in their actions with respect to rates of
pay and working conditions, and the right to strike
and the right to lock-out are of course during that
period suspended. No issue here arises out of the
interval prior to the expiry of such statutory
period.

The 14-day period ended on January 29, 1971
and the strike occurred on February 1, 1971 when
in my view neither the collective agreement nor the
applicable statutory provisions were in effect be-
tween the parties.

It need only be added that this conclusion is
consistent with the intention of the parties as
expressed in the collective agreement and with the
pattern imposed upon labour relations by the
Legislature speaking through The Labour Rela-
tions Act. If one bears in mind that the Ontario
Labour Relations Act in ss. 13 to 33 and ss. 45
and 46 establishes bargaining mechanisms appli-
cable both to the negotiation of the first collective
agreement and to negotiations for successive col-
lective agreements, the terminology employed by
the parties in the provisions of the collective agree-
ment under scrutiny takes on a fuller meaning.
This machinery may be invoked only within the
period of 90 days before a collective agreement

appliqu6e parce que l'avis donn6 en octobre en
vertu de l'art. 13.01 a pr6venu cette 6ventualit6.

Pour trancher la question soulev6e par le pr6sent
pourvoi, il suffit donc de r6pondre A une seule
question: quel est I'effet juridique de l'avis donn6
par l'appelant en octobre 1970? Bien que l'avis ne
fasse pas partie du dossier pr6sent6 A cette Cour
(ni probablement aux tribunaux d'instance inf6-
rieure), I'appelant et l'intim6e ont dit qu'il s'agis-
sait d'un aavis de n6gociations. A mon sens, la
signification de l'avis de n6gociation en vertu de
l'art. 13.01 a pour effet de mettre fin A la conven-
tion d l'expiration de la dur6e prbvue, soit le 30
novembre 1970, et de mettre en marche le proces-
sus de n6gociation collective prescrit par The
Labour Relations Act. Ce processus a pris fin
lorsque le Ministre, sur r6ception du rapport du
conciliateur, a d6cid6 de ne pas nommer de bureau
de conciliation. Le sous-alin6a 70(1)a)(ii) de la
Loi pr6voit que les parties ont droit de grbve ou de
lock-out, selon le cas, 14 jours plus tard. Dans
l'intervalle, I'art. 70 s'applique et limite les droits
des parties en matibre de salaires et de conditions
de travail; le droit de grbve et de lock-out est
suspendu pendant cette pbriode. Le litige ne porte
aucunement sur cette p6riode 16gale.

Cette pbriode de 14 jours s'est termin6e le 29
janvier 1971 et la gr6ve a 6t6 d6clench6e le lr
f6vrier 1971, date A laquelle, A mon avis, ni la
convention collective, ni les dispositions de la loi ne
s'appliquaient aux parties.

Il suffit simplement d'ajouter que cette conclu-
sion est compatible avec l'intention des parties
exprimbe dans la convention collective et le cadre
impos6 aux relations de travail par le l6gislateur
dans The Labour Relations Act. Si l'on se souvient
que les art. 13 A 33, 45 et 46 de The Labour
Relations Act de l'Ontario 6tablissent des m6ca-
nismes de n6gociation applicables A la fois aux
n6gociations qui pr6chdent la premidre convention
collective et A celles qui conduisent A de nouvelles
conventions, la terminologie utilis6e par les parties
dans les dispositions de la convention collective en
cause prend tout son sens. Ces m6canismes ne
peuvent jouer que pendant les 90 jours pr6c6dant
l'expiration de la convention collective. L'exercice
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ceases to operate. The right to strike is suspended
or postponed until the procedures prescribed by
the statute have been implemented and fully per-
formed. It is difficult therefore against this
panorama of labour relations rules to interpret a
collective agreement between two parties operating
under that statute as an attempt by the parties to
get away from those provisions. The language
employed here by the parties when given its plain
meaning does not produce that result.

Article 13.01 is a case in point. The time limits
prescribed by that term of the agreement for
negotiation of proposed amendments are compat-
ible with those established in s. 45 of The Labour
Relations Act. The subsection clearly establishes a
two-year term and then provides for a continuance
from year to year unless a notice to amend is
given. Article 13.02 may not be read without
reference to the overall intent of the parties as
evidenced by the agreement read as a whole. If
13.02 is read as requiring a meeting of the minds
on a new agreement in order to displace the initial
agreement, there would be no point in establishing
a procedure for notice to amend under subs. .01 as
the parties would not in such a circumstance be
free to bargain in the ordinary sense of that term.
When the alternative to settlement on new pro-
posals is the infinite application of the existing
agreement, collective bargaining, as the term is
understood in labour relations, will not function. It
would take the clearest possible language in my
view to drive a court to an interpretation which
would find the parties voluntarily stripping them-
selves of the opportunity to call to their aid the
provisions of the statute to change a collective
agreement, and to substitute for those proceedings
so traditional now in the labour relations of our
community, a permanent agreement continuing
until both parties agree upon a replacement
agreement.

Article 13.01 is the provision in which the par-
ties have expressly directed their minds to their
right to terminate the agreement and to the proce-
dure for termination. Article 13.02 is directed at
the continuity of the agreement in the absence of
action being taken under .01, the delivery of a

du droit de grave est suspendu ou retard6 jusqu'A
ce que les proc6dures impos6es par la loi aient 6t6
suivies et menbes A terme. Compte tenu de ce
cadre impos6 aux relations de travail, il est difficile
d'interpr6ter une convention collective conclue
entre deux parties en vertu de cette loi comme une
tentative de se soustraire A ces dispositions. Lors-
qu'on donne aux termes utilis6s par les parties leur
sens courant, on ne parvient pas A ce r6sultat.

L'article 13.01 est un bon exemple. Les d6lais
pr6vus par cette clause de la convention pour la
n6gociation des modifications propos6es sont com-
patibles avec ceux de l'art. 45 de The Labour
Relations Act. L'article fixe clairement un d6lai de
deux ans et pr6voit que la convention sera recon-
duite d'ann6e en ann6e si aucun avis de modifica-
tion n'est donn6. On ne peut interpr6ter l'art. 13.02
sans se rapporter A l'intention g6n~rale des parties
exprimbe par I'ensemble de la convention. Si l'on
interpr6tait l'art. 13.02 de fagon A exiger une
entente sur la nouvelle convention avant de rem-
placer la convention initiale, il n'y aurait aucun
int6rat A pr6voir la signification d'un avis de modi-
fication au par. 01 puisque dans ce cas les parties
ne seraient pas libres de n6gocier, au sens ordinaire
de ce terme. Lorsque la seule possibilit6 A d6faut
d'un accord sur les nouvelles propositions est l'ap-
plication perp6tuelle de la convention existante, la
n6gociation collective, au sens oai on l'entend en
relations de travail, ne peut fonctionner. A mon
avis, pour amener un tribunal A adopter une inter-
pr6tation voulant que les parties aient volontaire-
ment renonc6 A la possibilit6 d'invoquer les disposi-
tions de la Loi en vue de la modification d'une
convention collective, et pour substituer aux proc6-
dures maintenant courantes dans les relations de
travail de notre soci6t6, une convention perma-
nente reconduite jusqu'A ce que les deux parties
s'entendent sur une nouvelle convention, il faudrait
le langage le plus limpide.

Par l'art. 13.01, les parties ont express6ment
stipul6 leur droit respectif de mettre fin A la con-
vention et la proc6dure A employer dans ce but.
L'article 13.02 pr6voit la reconduction de la con-
vention tant qu'aucune mesure n'est prise en vertu
du par. 01, en l'occurrence la signification d'un
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Notice to Amend. To interpret the two provisions
otherwise is to bring 13.02 into conflict with s.
44(2) of the Act. It is clear from the provisions of
Article 13.01 that the parties had at least some
provisions of The Labour Relations Act very much
in mind when drafting the agreement and it is, in
my view, unsound to construe the agreement,
unless there be no other alternative, as being either
contradictory to the provisions of the Act or as
being a surrender of rights under the Act.

In the judgment of the majority below, Article
13.02 was interpreted by calling into play s. 44(1)
once 44(2) was found inapplicable. By this inter-
pretative procedure, a continuing agreement under
13.02, in the same terms as the initial two-year
agreement, was found to be operational for the
period December 1, 1970 to November 30, 1971.
While the technique has its attractions, there
appears to be no basis in the Act, and particularly
in the wording adopted by the Legislature in s.
44(1) and (2), which authorizes such a sequence of
applications of its provisions.

Apart from the reference in s. 44(2) to "not-
withstanding subsection (1)", there appears in my
view to be no relationship between subss. (1) and
(2). The need for the reference to subs. (1) in subs.
(2) arises out of the authorization in the latter of a
'bridge' agreement of shorter duration than subs.
(1) authorizes for collective agreements. Subsec-
tion (1) furthermore is directed to the situation
where the collective agreement either has no term
or has a term deemed by the Legislature to be
inappropriately short. Subsection (2) on the other
hand appears to contemplate the situation where
the parties may by contract as part of the renewal
bargaining process enter into an agreement to
prolong the operation of the expired or about to
expire collective agreement "while they are bar-
gaining for its renewal". This would appear to be a
consensual alternate to the mandatory statutory
minimum agreement, or rather the maintenance of
a minimum status quo provided for by s. 70 of the
Act. There being no relationship between the two
subsections other than as mentioned, and subs. (2)
having no application to the circumstances with

avis de modification. Toute autre interpr6tation
des deux dispositions cr6e un conflit entre l'art.
13.02 et le par. 44(2) de la Loi. On peut claire-
ment conclure des dispositions de l'art. 13.01 que
les parties avaient nettement A l'esprit certaines
dispositions de The Labour Relations Act lors-
qu'elles ont r6dig6 la convention et, A moins qu'on
ne puisse vraiment faire autrement, c'est, je crois,
une erreur de conclure que la convention est
incompatible avec les dispositions de la Loi ou
constitue un abandon des droits accord6s par la
Loi.

La majorit6 en Cour d'appel a interpr6t6 l'art.
13.02 A la lumidre du par. 44(1), apr6s avoir jug6
que le par. 44(2) ne s'appliquait pas. De cette
fagon, elle a conclu qu'aux termes de l'art. 13.02,
la convention reconduite, qui contient les disposi-
tions m8mes de la convention initiale de deux ans,
6tait en vigueur du 1e d6cembre 1970 au 30
novembre 1971. Cette approche a ses avantages,
mais rien dans la Loi, ni surtout dans les termes
employ6s par le l6gislateur aux par. 44(1) et (2),
n'autorise l'application successive de ces disposi-
tions.

Mise A part la mention (nonobstant le par. (1)o
au par. 44(2), j'estime qu'il n'y a aucun lien entre
les par. (1) et (2). La mention du par. (1) au par.
(2) vient de ce que ce dernier permet I'application
d'une convention transitoire d'une dur6e inf6rieure
A celle pr6vue au par. (1). En outre, le par. (1) vise
le cas ofi la convention collective ne contient pas de
disposition sur sa dur6e ou celui oA le l6gislateur
juge que sa dur6e est trop br6ve. Par contre, le par.
(2) vise le cas oil les parties peuvent, par contrat,
dans le cadre des n6gociations pr6c6dant le renou-
vellement de la convention, conclure une entente
pour prolonger l'application de la convention col-
lective pbrimbe ou sur le point de l'8tre apendant
qu'elles n6gocient en vue de sa reconduction>. Cela
semble 8tre le pendant consensuel de la convention
minimum impos6e par la Loi, ou plut~t du main-
tien du statu quo minimum pr6vu A l'art. 70 de la
Loi. Comme il n'y a entre les deux paragraphes
que le lien mentionn6 et que le par. (2) ne s'appli-
que pas dans les circonstances, je ne puis admettre
que le par. 44(1) s'applique A l'art. 13.02, comme
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which we are confronted, I cannot with respect
agree that s. 44(1) can be applied to Article 13.02
as though it were an independent agreement for
which a term must be determined.

The disposition of this proceeding calls into play
all the interpretive tools available to a court in
construing both a contract and a statute. The
conclusions reached by the various majorities
below depend of course upon the approach taken
in the interpretation of the contract and the statute
and their relationship. The minority of the Arbi-
tration Board, T. E. Armstrong for example,
concluded:

I do not believe that it was the intention of the
Legislature to permit a collective agreement to be fash-
ioned which would perpetually foreclose the right to
strike and lockout. Accordingly, I believe that any ten-
able interpretation of the contract language which will
preserve the statutory right to strike in the post-concilia-
tion period, is to be preferred to an interpretation which
will negate that right.

Lacourciere J.A., in dissenting in the Court below,
stated:

In assessing the significance of this Article 13.02, one
must not only follow ordinary canons of construction,
but do so in the framework of the Labour Relations Act
as a whole as well as modern labour law and practice.
The conflicting interests must be weighed realistically
and fairly, having regard to the social policy behind the
Labour Relations Act as progressively administered by
the Labour Relations Board and interpreted by the
courts. It is a prevailing assumption in the area of labour
conflicts that a union can legally strike, and that a
company can resort to lock-out, when conciliation proce-
dures have been exhausted and statutory restraints fol-
lowed. It is in that context that the article relied upon by
the employers must be interpreted. In that respect, I
prefer the view stated by T. E. Armstrong, Q.C., in his
dissent from the majority award.

With these views I concur with great respect.

I therefore would allow the appeal and set aside
the Order of the Court of Appeal and the division-
al Court substituting in the place thereof an Order
quashing the award of the Board of Arbitration.
There shall be costs to the appellant in this Court
and in the courts below.

s'il s'agissait d'une convention ind6pendante dont
la dur6e doit 6tre fix6e.

Ce pourvoi met en jeu toutes les ressources
auxquelles un tribunal doit faire appel pour inter-
pr6ter un contrat et une loi. Les conclusions tirbes
par les diverses majorit6s dans les cours d'instance
infbrieure d6pendent de leur fagon d'interpr6ter le
contrat et la loi ainsi que le lien qui existe entre
eux. En minorit6 au conseil d'arbitrage, T. E.
Armstrong a conclu:

[TRADUCTION] Je ne crois pas qu'il 6tait dans l'inten-
tion du l6gislateur de permettre qu'une convention col-
lective soit conque de fagon A exclure A perp6tuit6 le
droit de grave et de lock-out. En cons6quence, j'estime
qu'il faut pr6f6rer A une interpr6tation qui le nie, toute
interpr6tation acceptable qui pr6serve le droit de faire la
grave pendant la pbriode qui suit la conciliation.

En dissidence A la Cour d'appel, le juge Lacour-
cibre a d6clar6:

[TRADUCTION] Pour 6tablir le sens de l'art. 13.02, on
ne doit pas simplement suivre les r~gles ordinaires d'in-
terpr6tation, mais tenir compte aussi du cadre gbnbral
de The Labour Relations Act ainsi que du droit du
travail moderne. Les int6rets oppos6s doivent etre 6va-
lubs de fagon r6aliste et juste, en fonction de la politique
sociale qui est A l'origine de The Labour Relations Act,
appliqu6e de fagon progressive par le Labour Relations
Board et interpr6t6e par les tribunaux. Dans le domaine
des conflits du travail, il est couramment admis qu'un
syndicat a le droit de grave et qu'une compagnie peut
recourir au lock-out lorsque les proc6dures de concilia-
tion ont 6t6 6puis6es et les restrictions l6gales respect6es.
L'article sur lequel se fondent les employeurs doit 8tre
interpr6t6 dans ce contexte. A cet 6gard, je pr6f6re
l'opinion 6mise par T. E. Armstrong, c.r., dans sa
dissidence.

Avec 6gards, je souscris A ces points de vue.

En cons6quence, je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arr6t de la Cour d'appel et le
jugement de la Cour divisionnaire et de le rempla-
cer par un ordre qui infirme la sentence du conseil
d'arbitrage. L'appelant a droit A ses d6pens devant
cette Cour et les cours d'instance inf6rieure.
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Appeal allowed with costs, arbitration award
quashed.

Solicitors for the appellants: Cameron, Brewin
& Scott, Toronto.

Solicitors for the respondents: Campbell, God-
frey & Lewtas, Toronto.

Pourvoi accueilli avec dipens, sentence arbitrale
infirmie.

Procureurs des appelants: Cameron, Brewin &
Scott, Toronto.

Procureurs des intimis: Campbell, Godfrey &
Lewtas, Toronto.
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Her Majesty The Queen Appellant;

and

Compagnie Immobilibre BCN Limit6e
Respondent.

1978: February 8, 9; 1979: February 6.

Present: Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Taxation - Deductions - Capital cost allowance -
Emphyteutic lease - Interpretation - Meaning of
"disposed of' - Income Tax Act, R.S.C. 1952, c. 148,
s. 20 - Income Tax Regulations, P.C. 1954-1917, s.
1100 and Schedule B - Official Languages Act, R.S.C.
1970, c. 0-2, s. 8 - Civil Code, art. 567.

The question in this case is whether respondent can
deduct, in computing its income for the taxation years
1967 and 1968, certain amounts in respect of the capital
cost of property previously owned by it for the purpose
of gaining or producing income when such property has,
in a previous year, ceased to be in a prescribed class and
no other property was in such class as at the end of both
taxation years in question. The case concerned two
distinct assets: (1) a piece of land (falling within class 3
under Schedule B of the Income Tax Regulations)
which respondent held in 1964 as the successor in title of
the lessee under an emphyteutic lease (the "first lease"),
of which it became sole owner in January 1965 by
acquiring the lessor's rights, and which it then conveyed
to the Soci6t6 Immobilibre Place d'Armes (the
"Soci6t6") by emphyteutic lease (the "second lease");
(2) a (class 13) building erected on the piece of land,
which the Soci6t6 had demolished during 1965 in
accordance with the stipulations of the second lease. In
1967 and 1968 respondent had no property left in classes
3 and 13 and for this reason the Minister denied the
deduction claimed by respondent for the undepreciated
capital cost of these two classes of assets. The Trial
Division of the Federal Court affirmed this decision, but
it was reversed by the Federal Court of Appeal. The
appeal to this Court raises two questions: (1) does s.
1100(2) of the Income Tax Regulations, relating to
terminal losses, apply to the circumstances of this case,
that is, were the building and the lessee's rights under
the first lease disposed of or "aliinis" during 1965? (2)
can respondent claim a capital cost allowance when

Sa Majest6 La Reine Appelante;

et

Compagnie Immobilibre BCN Limite
Intimie.

1978: 8, 9 f6vrier; 1979: 6 f6vrier.

Pr6sents: Les juges Pigeon, Dickson, Beetz, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL FPDERALE

Droit fiscal - Diductions - Allocation du cofit en
capital - Bail emphytiotique - Interpritation -
Sens de malidnk - Loi de l'imp6t sur le revenu, S.R.C.
1952, chap. 148, art. 20 - Rfglements de l'imp6t sur le
revenu, C.P. 1954-1917, art. 1100 et annexe B - Loi
sur les langues officielles, S.R.C. 1970, chap. 0-2, art. 8
- Code civil, art. 567.

Il s'agit de d6terminer si l'intim6e peut r6clamer, dans
le calcul de son revenu pour les ann6es d'imposition
1967 et 1968, une d6duction au titre de l'allocation A
l'6gard du cofit en capital de biens qui, ayant 6t6 acquis
aux fins de gagner ou de produire un revenu, ont
n6anmoins, au cours d'une ann6e, cess6 de faire partie
d'une cat6gorie prescrite pertinente de sorte qu'A la fin
de chacune des deux ann6es en question, il n'y avait plus
aucun bien dans cette cat6gorie. Le litige porte sur deux
biens distincts: 1) un terrain (faisant partie de la cat6go-
rie 3 aux termes de l'Annexe B des Rglements de
l'imp6t sur le revenu) que l'intim6e d6tenait en 1964 A
titre d'ayant droit du preneur en vertu d'un bail emphy-
t6otique (le apremier bail*), dont elle est devenue unique
propri6taire en janvier 1965 en acqu6rant les droits du
bailleur et qu'elle a ensuite c6d6 A la Soci6t6 Immobi-
libre Place d'Armes (la aSoci6t6s) par bail emphytboti-
que (le asecond bail,); 2) un 6difice (de la cat6gorie 13)
construit sur ce terrain et que la Soci6t6 a d6moli au
cours de 1965 conform6ment aux stipulations du second
bail. En 1967 et 1968, l'intimbe n'avait plus de biens
dans les cat6gories 3 et 13 et le ministre a refus6 pour ce
motif la d6duction r6clam6e par l'intim6e A l'6gard du
cofit en capital non d6pr6ci6 des biens de ces deux
cat6gories. La Division de premiere instance de la Cour
f6d6rale a confirm6 cette d6cision, mais la Cour d'appel
f6d6rale l'a infirm6e. Le pourvoi devant cette Cour
soul6ve deux questions: (1) le par. 1100(2) des Rfgle-
ments de l'imp6t sur le revenu, relatif aux pertes finales,
s'applique-t-il en I'esp6ce, c'est-A-dire l'6difice et les
droits du preneur en vertu du premier bail ont-ils t
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there is no property in the relevant class?

Held: The appeal should be allowed.

Section 8(2)(b) of the Official Languages Act does
not enact an absolute rule which overrides all other
canons of construction, in particular that by which every
provision is to be construed with reference to the con-
text. The general canons of construction must be con-
sidered and the meaning of words determined from a
consideration of all relevant statutory or regulatory
provisions. Although the French sometimes uses the
words "produit d'une aliination" or "aliini" instead of
"produit d'une disposition" or "dispos?", the meaning
of the English phrases is not limited thereby, and the
English phrase "disposed of" in s. 1100(2) must be
construed as if the French text were "dispos?". In light
of this construction it must be concluded that respond-
ent conveyed full ownership in the building to the
Socit6, since under the terms of the emphyteutic lease
the building was not the subject of the emphyteusis. The
building was therefore disposed of or "alidnt' within the
meaning of s. 1100(2). So far as the rights of respondent
under the first lease are concerned, these rights were
classified as a leasehold interest, which terminated when
the lessee acquired the lessor's rights. The extinction of
a right through merger "destroys" that right, and in that
sense it was disposed of, "alidnt'. Finally, respondent
submitted that s. 1100(2) did not, so long as respondent
did not take advantage of it, interfere with its normal
right to claim capital cost allowance as if the property
had continued to exist in the prescribed class. That
argument cannot be accepted for two reasons. Firstly,
the wording of the Regulation makes it clear that the
deduction therein provided may be taken only in the
year in which the property was disposed of. In the case
at bar, as respondent did not claim in 1965 it lost the
right to claim a deduction for this loss in calculating its
income for a subsequent year. Secondly, the provisions
of s. 1100(2) of the Regulations have the effect of
extinguishing the taxpayer's right to normal capital cost
allowance in respect of the property disposed of. The
amount of a terminal loss that the taxpayer is permitted
but failed to take under this section must be considered
as depreciation allowed for the purposes of the calcula-
tion of the undepreciated capital cost of such property.
In view of this conclusion, it is not necessary to express
any opinion on the second question.

R. v. BCN Ltie, [1973] CTC 362; Colquhoun v.
Brooks (1889), 14 A.C. 493; Canada Sugar Refining

aali6n6s, ou 4disposed of* au cours de l'ann6e 1965; (2)
l'intim6e peut-elle r6clamer une d6duction A titre d'allo-
cation A l'6gard du cofit en capital lorsqu'il n'existe
aucun bien de la cat6gorie pertinente.

Arrit: Le pourvoi doit etre accueilli.

L'alin6a 8(2)b) de la Loi sur les langues officielles
n'6dicte pas une r6gle absolue qui 6carte tous les autres
principes d'interpr6tation, notamment celui en vertu
duquel chaque disposition doit 8tre interpr6t6e en regard
du contexte. Il faut s'en remettre aux principes g6n6raux
d'interpr6tation et 6tablir le sens des mots en fonction de
toutes les dispositions 16gislatives et r6glementaires per-
tinentes. Meme si le frangais emploie A l'occasion apro-
duit d'une alibnations ou ali6n6. au lieu des expressions
sproduit d'une disposition. ou adispos6v, le sens des
expressions anglaises n'en est pas pour cela restreint et il
faut interpr6ter l'expression adisposed of, au par.
1100(2) comme si le texte frangais disait edisposAs. A la
lumibre de cette interpr6tation, on doit conclure que
l'intim6e a transf6r6 A la Socit6 la pleine propri6t6 de
l'6difice puisque ce dernier, 6tant donn6 les termes du
bail emphyt6otique, ne faisait pas l'objet de l'emphy-
t6ose. L'6difice a donc 6t6 ali6n6 ou adisposed of. au
sens du par. 1100(2). Quant aux droits de l'intimbe en
vertu du premier bail, ces droits 6taient consid6r6s
comme une atenure A bail* qui est venue A expiration par
l'acquisition par le preneur des droits du bailleur. L'ex-
tinction d'un droit par la confusion ad6truit. ce droit et
en ce sens celui-ci a 6t6 ali6n6, (disposed of,. Enfin,
l'intim6e soutient que dans la mesure o6 elle ne se
pr6valait pas du par. 1100(2), elle pouvait toujours
exercer son droit de r6clamer annuellement une alloca-
tion A l'6gard du cofit en capital, comme si les biens
avaient continu6 de faire partie des cat6gories prescrites:
on ne peut accepter cette pr6tention pour deux raisons.
Premibrement, il est clair d'aprbs le texte du rdglement
que la d6duction ne peut 8tre r6clam6e que dans I'ann6e
au cours de laquelle le bien a 6t6 ali6n6. En l'espace,
l'intimbe n'ayant rien r6clam6 en 1965, elle a perdu le
droit de r6clamer la d6duction de cette perte dans le
calcul de son revenu d'une autre ann6e. Deuxibmement,
les dispositions du par. 1100(2) des Riglements font
perdre au contribuable le droit de r6clamer une alloca-
tion A l'6gard du cotit en capital du bien dont il a
dispos6. Le montant de la d6duction au titre de la perte
finale qu'un contribuable peut r6clamer en vertu de ce
paragraphe, mais dont il ne s'est pas pr6valu, doit Etre
consid6r6 comme une d6pr6ciation allou6e aux fins du
calcul du cofit en capital non d6pr6ci6 de ce bien.
Compte tenu de cette conclusion, il n'est pas n6cessaire
de se prononcer sur la deuxibme question.

Jurisprudence: R. v. BCN LtDe, [1973] CTC 362;
Colquhoun v. Brooks (1889), 14 A.C. 493; Canada
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Co. Ltd. v. The Queen, [1898] A.C. 735; Re Leven,
[1954] 3 All E.R. 81, referred to.

APPEAL from a decision of the Federal Court
of Appeal', reversing a judgment of the Trial
Division 2 which had upheld the assessment of the
Minister of National Revenue. Appeal allowed.

Alban Garon, Q.C., Wilfrid Lefebvre and Pierre
Barnard, for the appellant.

Maurice Rignier, Q.C. and Robert Couzin, for
the respondent.

The judgment of the Court was delivered by

PRATTE J.-This appeal is concerned with the
right of respondent to deduct, in computing its
income for the taxation years 1967 and 1968,
certain amounts in respect of the capital cost of
property previously owned by it for the purpose of
gaining or producing income when such property
has, in a previous year, ceased to be in a prescribed
class and no other property was in such class as at
the end of both taxation years in question.

The facts which are not in dispute can be briefly
stated as follows.

In the course of 1964, respondent became the
successor in title of the Transportation Building
Company, Limited (the "Transportation Compa-
ny") with respect to two distinct assets, namely:
(a) the rights of the Transportation Company as
lessee of a piece of land (the "piece of land")
situated on Notre-Dame Street in the City of
Montreal, under the terms of an emphyteutic lease
(the "first lease") made on June 2, 1910 by the
Eccl6siastiques du S6minaire de Montr6al as
lessor, in favour of the Transportation Company as
lessee; and (b) the full ownership of a building (the
"Transportation Building") that had been erected
on the piece of land.

It is no longer in dispute that these assets were
acquired by respondent "for the purpose of gaining
or producing income" (Income Tax Regulations
1102(l)(c)) and that respondent was in 1964 en-

'[1976] 2 F.C. 433.
2 [1975] F.C. 523.

Sugar Refining Co. Ltd. v. The Queen, [1898] A.C. 735;
Re Leven, [1954] 3 All E.R. 81.

POURVOI contre un arrat de la Cour d'appel
f6d6rale' infirmant un jugement de la Division de
premiere instance2 qui avait confirm6 la cotisation
du ministre du Revenu. Pourvoi accueilli.

Alban Garon, c.r., Wilfrid Lefebvre et Pierre
Barnard, pour I'appelante.

Maurice Rignier, c.r., et Robert Couzin, pour
l'intimbe.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PRATTE-Ce pourvoi porte sur le droit
de l'intimbe de r6clamer, dans le calcul de son
revenu pour les ann6es d'imposition 1967 et 1968,
une d6duction au titre de l'allocation A l'6gard du
cofit en capital de biens qui, ayant 6t6 acquis aux
fins de gagner ou de produire un revenu, ont
n6anmoins, au cours d'une ann6e, cess6 de faire
partie d'une cat6gorie prescrite pertinente de sorte
qu'A la fin de chacune des deux annbes d'imposi-
tion en question, il n'y avait plus aucun bien dans
cette cat6gorie.

Les faits, qui ne sont pas contest6s, peuvent se
r6sumer comme suit.

En 1964, l'intimbe devient l'ayant droit de la
Transportation Building Company, Limited, (la
aTransportation Company*) A l'6gard de deux
biens distincts soit: a) les droits de la Transporta-
tion Company A titre de preneur d'un terrain (le
aterrainm) rue Notre-Dame A Montr6al, en vertu
d'un bail emphyt6otique (le apremier bail,) con-
senti le 2 juin 1910 par les Eccl6siastique:, du
S6minaire de Montr6al A la Transportation Com-
pany; et b) la pleine propritE d'un 6difice, al'6di-
fice Transportation, construit sur ce terrain.

Il est maintenant admis que l'intim6e a acquis
ces biens aaux fins de gagner ou de produire un
revenuD (al. 1102(1)c) des Rfglements de 'impt
sur le revenu) et qu'elle avait, en 1964, le droit de

'[1976] 2 C.F. 433.
2 [1975] C.F. 523.
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titled to claim capital cost allowances in respect of
both assets, the Transportation Building to be
classified in class 3 ("property not included in any
other class that is ... a building . . ." ) and the
lessee rights under the first lease in class 13
("property that is a leasehold interest . . .") of the
Income Tax Regulations (R. v. BCN Lte 3 ).

In January of 1965, the situation of respondent
vis-A-vis these two classes of assets changed.
Respondent, who already held the lessee's rights
under the first lease, then acquired the lessor's
rights under the same lease; respondent thereupon
became the full owner of the piece of land which it
previously occupied as lessee only. Also, immedi-
ately after such acquisition, respondent, which was
then the full owner of both the piece of land
and the Transportation Building, conveyed by
emphyteutic lease (the "second lease") to Soci6t6
Immobilibre Place d'Armes Limit6e (the "Soci6-
tA"), several properties including the piece of land
on which stood the Transportation Building.
Under this second lease, the Soci6t6 obligated
itself to demolish the Transportation Building and
to build for the use of respondent a new office
building in accordance with plans and specifica-
tions to be approved by it. In partial fulfillment of
this contractual obligation, the Transportation
Building was demolished by the Soci6t6 before the
end of respondent's 1965 taxation year.

Following these events, respondent had no prop-
erty left in classes 3 and 13 and it is common
ground that none was acquired by respondent
during the taxation years 1965, 1966, 1967 and
1968.

We are not concerned here with the tax situa-
tion of respondent in 1965 and 1966 and the
record is silent in that regard. The dispute con-
cerns the years 1967 and 1968 for which respond-
ent claimed depreciation at the appropriate annual
rate in respect of the undepreciated capital cost of
the two classes of assets aforementioned. Such
claim was denied because respondent did not have

3 [1973] CTC 362.

r6clamer une d6duction au titre de l'allocation A
l'6gard du cotit en capital de ces deux biens,
I'6difice Transportation faisant partie de la cat6go-
rie 3 (abiens non compris dans une autre cat6gorie
constitu6s par ... un 6difice . . .> ) et les droits du
preneur en vertu du premier bail, faisant partie de
la cat6gorie 13 (abiens constitubs par une tenure A
bail . . .*) des Riglements de l'imp6t sur le revenu
(R. v. BCN Ltie ).

En janvier 1965, la situation de l'intim6e vis-A-
vis de ces deux cat6gories de biens a chang6.
L'intimbe, qui d6tenait dejA les droits du preneur
en vertu du premier bail, a alors acquis les droits
du bailleur en vertu du mime bail; elle est ainsi
devenue propri6taire du terrain qu'elle n'occupait
auparavant qu'A titre de preneur. En outre, imm6-
diatement aprbs cette acquisition, l'intim6e, deve-
nue l'unique propri6taire du terrain et de l'6difice
Transportation, a c6d6, par bail emphytbotique (le
usecond bail.), A la Soci6t6 Immobilibre Place
d'Armes Limit6e (la aSoci6t6o) plusieurs propri6t6s
dont le terrain sur lequel 6tait 6rig6 l'difice
Transportation. Aux termes de ce second bail, la
Soci6t6 s'engageait A d6molir elle-mime l'6difice
Transportation et A construire un nouvel immeuble
de bureaux pour l'intim6e conform6ment aux plans
et devis approuv6s par cette dernidre. L'6difice
Transportation a donc 6t6 d6moli, en ex6cution
partielle de cette obligation contractuelle, avant la
fin de l'ann6e d'imposition 1965 de l'intim6e.

Suite A ces 6v6nements, l'intimbe n'avait plus de
biens dans la cat6gorie 3 et 13 et il est admis
qu'elle n'en a acquis aucun au cours des ann6es
d'imposition 1965, 1966, 1967 et 1968.

La situation fiscale de l'intim6e en 1965 et 1966
n'est pas en cause ici et le dossier est muet A cet
6gard. Le litige vise les ann6es 1967 et 1968 pour
lesquelles l'intimbe demande une d6duction au
taux annuel appropri6 A l'6gard du coit en capital
non d6pr6ci6 des biens des deux cat6gories susmen-
tionn6es. Cette d6duction a 6t6 refus6e pour le
motif qu'A la fin de chacune de ces deux ann6es

3 [1973] CTC 362.
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at the end of these two years, any property in these
classes.

Respondent appealed directly to the Federal
Court, Trial Division, against the assessment; its
appeal was dismissed ([1975] F.C. 523). In his
reasons for judgment, Addy J. expressed the view
at p. 528:
... that property in the class under consideration must
actually exist before a deduction for previously acquired
property of that class may be claimed.

He also said at pp. 529 and 530 that there was a
more fundamental reason why the claim of
respondent could not be entertained:

However, what is more important is the fact that the
general disposition of the Act in so far as deductions are
concerned, provides that, in order to justify a deduction,
the property in question must be used to produce income
and, if it no longer exists, it clearly cannot produce
income or for that reason justify a deduction. The
principle that the property must be used to produce
income becomes clear when we examine the text of
section 20(6)(a) and (b) of the Act, which reads as
follows:

Therefore, in order to enable a deduction to be made
pursuant to section 11 of the Act, the property must be
used to produce income, or at least, if it does not
produce income, it must be held for the purpose of
producing some.

In concluding his reasons he expressed himself
as follows at p. 530:

I must therefore conclude that, by demolishing the
Transportation Building in 1965, the plaintiff lost all
right to future deductions based on the original purchase
price of that building under section 11 of the Act, since
no other property of that class existed, and for the same
reason I must also conclude that, in view of the confu-
sion of the rights of lessor and lessee when the
emphyteutic lease and the building were both purchased,
the plaintiff also lost all right to a deduction arising
from the said lease.

On appeal to the Federal Court of Appeal, the
judgment of the Trial Division was set aside and
the assessments for the 1967 and 1968 taxation
years were:
referred back to the Minister for re-assessment on the
basis that

l'intimbe n'avait plus de biens de ces cat6gories.

L'intim6e a interjet6 appel de la cotisation
devant la Division de premiere instance de la Cour
f6d6rale; son appel a 6t6 rejet6 ([1975] C.F. 523).
Dans ses motifs de jugement (A la p. 528), le juge
Addy A d6clar6:
... qu'un bien dans la cat6gorie concern6e doit exister
de fait avant qu'une d6duction pour des biens de cette
cat6gorie achet6s ant6rieurement puisse Etre r6clam6e.

II a aussi ajout6 (aux pp. 529 et 530) qu'une
raison plus fondamentale motivait le rejet de la
d6duction r6clambe par l'intim6e:

Mais le plus important, je crois, c'est que l'arrange-
ment g6n6ral de la Loi au sujet des d6ductions pr6voit
que pour donner lieu A des d6ductions les biens en
question doivent servir A produire du revenu et, s'il n'en
existe plus, ils ne peuvent 6videmment pas produire de
revenu ni par le fait mime, donner droit A une d6duc-
tion. Le principe que le bien doit servir A produire un
revenu devient 6vident A la lecture de l'article 20(6)a) et
b) de la Loi, qui se lit comme suit:

Pour permettre une d6duction sous l'article 11 de la
Loi, les biens doivent donc servir A produire du revenu,
ou du moins, s'ils n'en produisent pas, ils doivent 6tre
d6tenus dans le but d'en produire.

Puis, A la fin de ses motifs, il dit A la p. 530:

Je dois donc conclure qu'en d6molissant l'6difice
4Transportation BuildingD en 1965 la demanderesse
perdit tout droit de d6duction future A meme le prix
d'achat original de cet 6difice, sous l'empire de l'article
11 de la Loi puisqu'il n'existait plus d'autres biens dans
cette cat6gorie et je dois aussi conclure pour le mime
motif, que vu la confusion des droits du bailleur et du
preneur lors de I'achat du bail emphytbotique et de
l'6difice, la demanderesse perdit 6galement tout droit A
une d6duction d6coulant dudit bail.

La Cour d'appel fbdrale a infirm6 le jugement
rendu par la Division de premibre instance et a
jug6 que les cotisations des ann6es d'imposition
1967 et 1968 devaient 8tre:
renvoybes au Ministre pour nouvelle cotisation 6tant
donn6 que
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(a) Regulation 1100(2) did not confer on the appel-
lant any right to a deduction for the 1965 taxation
year; and
(b) it is not necessary for property to be in existence
or used or held for income producing purposes for its
capital cost to be included in the computation of
capital cost allowance under Regulation 1100(1),

([19761 2 F.C. at p. 437.)

There are two main issues in this appeal: the
first is as to the application of the terminal loss
provision of Regulation 1100(2) of the Income
Tax Regulations to the circumstances of this case;
the second is as to the right of respondent to claim
in any event a capital cost allowance (other than a
terminal loss) when there is no property in the
relevant class.

Regulation 1100(2) reads as follows in both
official languages:

(2) Where, in a taxation year, otherwise than on
death, all property of a prescribed class that had not
previously been disposed of or transferred to another
class has been disposed of or transferred to another class
and the taxpayer has no property of that class at the end
of the taxation year, the taxpayer is hereby allowed a
deduction for the year equal to the amount remaining, if
any, after deducting the amounts, determined under
sections 1107 and 1110 in respect of the class, from the
undepreciated capital cost to him of property of that
class at the expiration of the taxation year.

(2) Lorsque, dans une ann6e d'imposition, autrement
qu'au d6cks, tous les biens d'une cat6gorie prescrite qui
n'avaient pas auparavant 6t6 ali6n6s ou transport6s A
une autre cat6gorie ont 6t6 ali6n6s ou transport6s A une
autre cat6gorie et que le contribuable n'a pas de biens de
cette cat6gorie A la fin de l'ann6e d'imposition, il est par
les pr6sentes accord6 au contribuable une d6duction,
pour l'ann6e, 6gale au montant qui reste, s'il en est,
apras d6duction des montants, 6tablis en vertu des arti-
cles 1107 et 1110 A l'6gard de la cat6gorie sur le cofit en
capital non d6pr6ci6, pour lui, des biens de cette cat6go-
rie, A la fin de l'ann6e d'imposition.

The first question to be decided is as to whether
the Transportation Building and the lessee's rights
under the first lease must, because of the circum-
stances previously outlined, be regarded as having
been "disposed of" or "aliinjs" during respond-
ent's 1965 taxation year. Appellant argues for the

a) le R6glement 1100(2) n'a confr6 A l'appelante
aucun droit A une d6duction pour l'ann6e d'imposition
1965, et
b) il n'est pas n6cessaire qu'un bien ait exist6 ou ait
6t6 utilis6 ou conserv6 aux fins de produire un revenu
pour que le coft en capital de ce bien soit compris
dans le calcul de l'allocation des cotits en capital aux
termes du R6glement 1100(1),
([1976] 2 C.F. A la p. 437.)

Ce pourvoi soulbve deux questions principales: la
premibre porte sur l'application en l'esp6ce du par.
1100(2) des Rglements de l'imp6t sur le revenu,
relatif aux pertes finales; la seconde porte sur le
droit de l'intimbe de r6clamer une d6duction A titre
d'allocation A l'6gard du coit en capital (autre
qu'une perte finale) lorsqu'il n'existe aucun bien
de la cat6gorie pertinente.

Voici le texte du par. 1100(2) des Riglements
dans les deux langues officielles:

(2) Lorsque, dans une ann6e d'imposition, autrement
qu'au d6c~s, tous les biens d'une cat6gorie prescrite qui
n'avaient pas auparavant 6t6 ali6n6s ou transport6s A
une autre cat6gorie ont 6t6 ali6n6s ou transport6s A une
autre cat6gorie et que le contribuable n'a plus de biens
de cette cat6gorie A la fin de l'ann6e d'imposition, il est
par les pr6sentes accord6 au contribuable une d6duction,
pour I'ann6e, 6gale au montant qui reste, s'il en est,
apr6s d6duction des montants, 6tablis en vertu des
articles 1107 et 1110 A l'6gard de la cat6gorie sur le cofit
en capital non d6pr6ci6, pour lui, des biens de cette
cat6gorie, A la fin de l'ann6e d'imposition.

(2) Where, in a taxation year, otherwise than on
death, all property of a prescribed class that had not
previously been disposed of or transferred to another
class has been disposed of or transferred to another class
and the taxpayer has no property of that class at the end
of the taxation year, the taxpayer is hereby allowed a
deduction for the year equal to the amount remaining, if
any, after deducting the amounts, determined under
sections 1107 and 1110 in respect of the class, from the
undepreciated capital cost to him of property of that
class at the expiration of the taxation year.

La premidre question consiste A d6terminer si,
compte tenu des circonstances d6crites plus haut, il
faut consid6rer que l'6difice Transportation et les
droits du preneur en vertu du premier bail ont 6t6
aali6n6sD ou adisposed ofD au cours de l'ann6e
d'imposition 1965. L'appelante soutient I'affirma-
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affirmative and submits that the interpretation of
this provision should be governed by that of the
expression "disposed of" which should be given its
broadest possible meaning. Respondent favours a
more restrictive interpretation; it supports the view
of Jackett C.J. who, speaking for the Federal
Court of Appeal, held that the meaning of the
expression "disposed of" in the Regulation should
be controlled by the narrower meaning of the
French word "aliinis" used in the French version
of the same Regulation; he said at p. 436:

... Regardless of whether the expression "disposed of"
would have been given some other sense if the English
version were read alone, in my view, when the two
versions are read together, "disposed of" must be read in
the sole relevant sense that that expression has in
common with the French word "aliinis". In my view,
this sense would include any transfer, by way of sale,
gift or otherwise, of legal title, to some other person but
would not include the bringing about of the destruction
or extinguishment of the property.

In support of the judgment of the Federal Court
of Appeal that the expression "disposed of" should
be given the restrictive meaning of "aliings",
respondent has referred us to s. 8 of the Official
Languages Act, (R.S.C. 1970, c. 0-2) which reads
in part as follows:

8. (1) In construing an enactment, both its versions in
the official languages are equally authentic.

(2) In applying subsection (1) to the construction of
an enactment,

(b) subject to paragraph (c), where in the enactment
there is a reference to a concept, matter or thing the
reference shall, in its expression in each version of the
enactment, be construed as a reference to the concept,
matter or thing to which in its expression in both
versions of the enactment the reference is apt;

I do not believe that s. 8(2)(b) of the Official
Languages Act is of much assistance to respond-
ent. The rule therein expressed is a guide; it is one
of several aids to be used in the construction of a
statute so as to arrive at the meaning which,
"according to the true spirit, intent and meaning
of an enactment, best ensures the attainment of its
objects" (s. 8(2)(d)). The rule of s. 8(2)(b) should

tive; selon elle, la port6e de la disposition doit 8tre
d6termin6e en regard du sens de l'expression edis-
posed ofr employ6e au par. 1100(2) des Rgle-
ments, qui doit, A son avis, recevoir l'interpr6tation
la plus large possible. L'intimbe soutient en revan-
che que la disposition doit 8tre interpr6t6e restric-
tivement; elle reprend l'opinion du juge en chef
Jackett qui, parlant au nom de la Cour d'appel
f6d6rale, a jug6 que l'expression adisposed oft dans
l'article des Rfglements correspond au sens res-
treint du mot aali6nbs, de la version frangaise du
mime article; il a 6crit (A la p. 436):

... Que l'expression adisposed of* ait un sens diff6rent
en isolant la version anglaise, il ne faut attribuer A
l'expression adisposed ofD que le sens qu'elle a en regard
du mot aali6n6s* dans le texte frangais. Ce sens com-
prendrait A mon avis toute cession du titre de propri6t6 A
un tiers au moyen d'une vente, d'un don ou par tout
autre moyen mais non pas la destruction ou l'extinction
active du bien.

A l'appui de l'arrat de la Cour d'appel donnant
A l'expression adisposed ofD le sens restreint de
aali6n6s, l'intim6e cite l'art. 8 de la Loi sur les
langues officielles (S.R.C. 1970, chap. 0-2) dont
voici un extrait:

8. (1) Dans l'interpr6tation d'un texte 16gislatif, les
versions des deux langues officielles font pareillement
autorit6.

(2) Pour l'application du paragraphe (1) A l'interpr&
tation d'un texte 16gislatif,

b) sous toutes r6serves pr6vues A l'alin6a c), lorsque le
texte l6gislatif fait mention d'un concept ou d'une
chose, la mention sera, dans chacune des deux ver-
sions du texte 16gislatif, interpr6t6e comme une men-
tion du concept ou de la chose que signifient indiff6-
remment l'une et I'autre version du texte 16gislatif;

Je ne pense pas que l'al. 8(2)b) de la Loi sur les
langues officielles soit d'un grand secours A l'inti-
m6e. La r~gle prescrite par cet alin6a n'est qu'un
guide parmi plusieurs autres, dont il faut se servir
pour rechercher le sens d'une loi qui, uselon l'es-
prit, l'intention et le sens v6ritables du texte,
assure le mieux la r6alisation de ses objets> (al.
8(2)d)). La r6gle de l'al. 8(2)b) n'est pas absolue
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not be given such an absolute effect that it would
necessarily override all other canons of construc-
tion. In my view therefore the narrower meaning
of one of the two versions should not be preferred
where such meaning would clearly run contrary to
the intent of the legislation and would consequent-
ly tend to defeat rather than assist the attainment
of its objects.

One of the most important rules to be followed
in the interpretation of a particular provision of a
statute was expressed as follows by Lord Herschell
in Colquhoun v. Brooks4 , at p.506:

It is beyond dispute, too, that we are entitled and
indeed bound when construing the terms of any provi-
sion found in a statute to consider any other parts of the
Act which throw light upon the intention of the legisla-
ture and which may serve to shew that the particular
provision ought not to be construed as it would be if
considered alone and apart from the rest of the Act.

And, in Canada Sugar Refining Company,
Limited v. The Queen5 , Lord Davey said at p.741:

... Every clause of a statute should be construed with
reference to the context and the other clauses of the Act,
so as, so far as possible, to make a consistent enactment
of the whole statute or series of statutes relating to the
subject-matter.

Clearly, this basic rule of statutory construction
is still in effect; it has not been repealed by the
enactment of s. 8 of the Official Languages Act.

The expressions "disposed of' or "aliinis" as
found in Regulation 1100(2) should therefore not
be interpreted in the isolated context of the Regu-
lation itself as if it stood alone and independently
from the statute under which it was passed. Its
true meaning should rather be gathered from a
consideration of all relevant statutory or regulato-
ry provisions under which the scheme of capital
cost allowances was established and regulated and
of which the terminal loss provisions of Regulation
1100(2) are but a part.

The rules respecting the operation of the capital
cost allowance system are essentially to be found

4 (1889), 14 A.C. 493.
[1898] A.C. 735.

au point d'automatiquement l'emporter sur tous
les autres principes d'interpr6tation. J'estime donc
qu'il ne faut pas retenir la version la plus restric-
tive si elle va clairement A l'encontre du but de la
loi et compromet la r6alisation de ses objets au lieu
de l'assurer.

Lord Herschell a formul6, dans l'arrit Colqu-
houn v. Brooks4 , l'une des rbgles cardinales d'in-
terpr6tation d'un texte 16gislatif; il a 6crit A la p.
506:

[TRADUCTION] En outre, nous avons indiscutable-
ment le droit et, en r6alit6, le devoir d'interpr6ter une
disposition 16gislative en tenant compte de toutes les
autres dispositions de la loi qui pr6cisent l'intention du
l6gislateur et tendent A montrer qu'une disposition ne
doit pas recevoir la mime interpr6tation que si elle 6tait
consid6r6e isol6ment et ind6pendamment du reste.

Dans l'arr8t Canada Sugar Refining Company,
Limited v. The Queen5 , lord Davey a d6clar6 A la
p. 741:
[TRADUCTION] ... Chaque article d'une loi doit s'inter-
pr6ter en regard du contexte et des autres articles de la
loi de sorte que, dans la mesure du possible, I'ensemble
de la loi ou des lois connexes forme un tout logique.

Il ne fait aucun doute que cette r~gle fondamen-
tale d'interpr6tation l6gislative subsiste et n'est pas
mise de c6t6 par 'art. 8 de la Loi sur les langues
officielles.

Les mots adisposed of* ou aali6n6sD, au par.
1100(2) des Rfglements, ne devraient donc pas
6tre interpr6t6s dans le seul contexte du paragra-
phe comme s'il 6tait ind6pendant de la loi en vertu
de laquelle il a 6t6 adopt6. Son v6ritable sens doit
plut6t 8tre 6tabli en fonction de toutes les disposi-
tions l6gislatives et r6glementaires pertinentes au
r6gime de l'allocation A l'6gard du cofit en capital
dont fait partie le par. 1100(2) relatif A la perte
finale.

Les principales dispositions concernant le r6gime
de l'allocation A l'6gard du cofit en capital sont A

4(1889), 14 A.C. 493.
s [1898] A.C. 735.
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in s. 20 of the Act, in Regulations 1100 to 1205
and also in Schedules B, C, D, E and H, all passed
under the authority of s. 1 1(1)(a) and (b) of the
Act.

Section 20 contains a number of substantive
rules regarding the recapture of capital cost allow-
ances and the effects on the operation of the
system of a change in the use of depreciable
property. It also contains an interpretative clause
that is expressed to have effect for the purposes of
s. 20 and also for the purposes of the "regulations
made under paragraph (a) of subsection (1) of
section 11" which, of course, include Regulation
1100(2) aforesaid. In all but two of the definitions
in s. 20(5), the words defined therein are declared
to "mean" so and so; these are true definitions and
therefore restrictive. There are two exceptions
where the words defined are declared to "include"
so and so; these exceptions are the following:

Sec. 20(5)

(b) "disposition of property" includes any transaction or
event entitling a taxpayer to proceeds of disposition of
property;
(c) "proceeds of disposition" of property include

(i) the sale price of property that has been sold,
(ii) compensation for property damaged, destroyed,
taken or injuriously affected, either lawfully or unlaw-
fully, or under statutory authority or otherwise,

(iii) an amount payable under a policy of insurance in
respect of loss or destruction of property,

(iv) an amount payable under a policy of insurance in
respect of damage to property except to the extent
that the amount has, within a reasonable time after
the damage, been expended on repairing the damage,
and
(v) an amount by which the liability of a taxpayer to
a mortgagee is reduced as a result of foreclosure of his
interest in property that is mortgaged or as a result of
the sale of that property under a provision of the
mortgage, plus any amount received by the taxpayer
out of the proceeds of such sale;

In the context of s. 20(5), the definitions of
"disposition of property" and "proceeds of disposi-
tion" cannot be said to be exhaustive; these expres-

l'art. 20 de la Loi ainsi qu'aux arts. 1100 A 1205
des Riglements et aux annexes B, C, D, E et H,
6tablis sous le r6gime des al. 1 1(1)a) et b) de la
Loi.

L'article 20 contient plusieurs dispositions de
fond relatives A la r6cup6ration de l'allocation A
l'6gard du cofit en capital et aux cons6quences
d'un changement d'utilisation d'un bien suscepti-
ble de d6pr6ciation. II contient 6galement une
disposition interpr6tative applicable A l'art. 20 et
aux fins des arbglements 6tablis en ex6cution de
l'alin6a a) du paragraphe (1) de l'article 113, et, en
cons6quence, aux fins du par. 1100(2) pr6cit6.
Tous les alin6as, sauf deux, pr6cisent que l'expres-
sion d6finie usignifie . . .); il s'agit donc de v6rita-
bles d6finitions, ayant un effet restrictif. Deux
alin6as font exception et disposent que l'expression
qui y est mentionn6e acomprend .. .,; les voici:

Art. 20(5)

b) adisposition de biensD comprend toute op6ration ou
tout 6v6nement donnant droit au contribuable au pro-
duit d'une disposition de biens;
c) aproduit d'une dispositions de biens comprend

(i) le prix de vente des biens qui ont 6t6 vendus,
(ii) une compensation A l'6gard de biens qui ont 6
endommag6s, d6truits, pris ou 16s6s, soit 16galement,
soit ill6galement, ou en vertu d'une autorit6 statutaire
ou autrement,
(iii) un montant payable en vertu d'une police d'assu-
rance A l'6gard de la perte ou de la destruction de
biens,
(iv) un montant payable en vertu d'une police d'assu-
rance A l'6gard d'un dommage caus6 a des biens, sauf
dans la mesure oai, dans un d6lai raisonnable aprbs le
dommage, le montant a 6t6 d6pens6 pour r6parer le
dommage; et
(v) un montant par lequel l'obligation d'un contribua-
ble A l'6gard d'un cr6ancier hypoth6caire est r6duite A
la suite de la saisie de son int~ret dans les biens qui
sont hypoth6qu6s ou A la suite de la vente des biens
aux termes d'une disposition de l'hypothbque, ajout6 A
tout montant regu par le contribuable sur le produit
d'une telle vente;

Dans le contexte du par. 20(5), on ne peut
consid6rer les d6finitions des expressions edisposi-
tion de biensD et sproduit d'une dispositionD comme
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sions must bear both their normal meaning and
their statutory meaning; it would be wrong to
restrict the former because of the latter.

The expressions "disposed of" or "aliinis" used
in Regulation 1100(2) are nowhere defined; it is
apparent, however, that they must be ascribed the
meaning which conforms with that of their com-
panion defined expressions "disposition of proper-
ty" and "proceeds of disposition".

The expression "disposed of" which is used in
Regulation 1100(2) is also used in a number of
provisions in s. 20 of the Act: see ss. 20(1),
20(1)(b), 20(5c), 20(6)(a), 20(6)(d), 20(6)(e),
20(6)(f)(ii), 20(6)(g), 20(6)(i), 20(6)(j), 20(12),
20(12)(a)(ii), 20(12)(b). In the French text of
seven of these provisions, the French word "dis-
pos" has been utilized while in six, the word
"aliind" was used.

The word "disposition" is also frequently found
in s. 20: see ss. 20(2), 20(2)(a)(i), 20(5)(b),
20(5)(e)(ii), 20(5)(e)(ii)(C), 20(6)(g), 20(6)(j)
and 20(12)(b); in all but the last two provisions
where the word "aliination" is used, "disposition"
is used in French where "disposition" appears in
English; in the definition section, "disposition of
property" is, in French, "disposition de biens".

In most cases, "produit d'une disposition" is
treated as the equivalent of "proceeds of disposi-
tion": see ss. 20(1), 20(5)(c), 20(5)(e)(ii)(A),
20(6)(e), 20(6)(f)(ii) and 20(6)(g). But, in a few
cases, the expression "produit d'une aliination"
has been used: see ss. 20(5a)(b), 20(6)(i), 20(6)(g)
and 20(12).

A detailed examination of these provisions has
convinced me that the expressions "disposition",
"proceeds of disposition" and "disposed of" must,
throughout, receive the same meaning respectively,
regardless of the fact that in a limited number of
cases the French text taken in isolation would
convey a more restrictive meaning. Such a narrow
meaning cannot however be held to control the
much broader meaning of the English expressions,
especially when it is apparent that such was not

exhaustives; outre le sens donn6 par la loi, ces
expressions conservent leur sens courant; ce serait
une erreur de restreindre ce dernier A cause du
premier.

Les expressions adisposed ofo ou aali~nbs au
par. 1100(2) des Rfglements ne sont pas d6finies;
il est toutefois 6vident que leur signification doit
correspondre aux d6finitions de adisposition de
biens et de aproduit d'une dispositions.

L'expression adisposed of, employ6e au par.
1100(2) figure 6galement plusieurs fois A l'art. 20
de la Loi: voir 20(1), 20(1)b), 20(5c), 20(6)a),
20(6)d), 20(6)e), 20(6)f)(ii), 20(6)g), 20(6)i),
20(6)j), 20(12), 20(12)a)(ii), 20(12)b). Dans la
version frangaise de ces dispositions, on retrouve le
mot adispos6s dans sept cas et le mot aalibn& dans
six.

En outre, le mot adispositions est fr6quemment
employ6 A l'art. 20: voir 20(2), 20(2)a)(i),
20(5)b), 20(5)e)(ii), 20(5)e)(ii)C), 20(6)g),
20(6)j) et 20(12)b); sauf le cas des deux derniers
alin6as oA l'on trouve le mot (alienation, le mot
frangais adisposition est utilis6 quand le mot adis-
positionD l'est en anglais; dans la disposition inter-
pr6tative, I'expression adisposition of property,
correspond A l'expression frangaise adisposition de
biens3.

Dans la plupart des cas, I'expression aproduit
d'une dispositiono correspond A l'expression apro-
ceeds of disposition); voir 20(1), 20(5)c),
20(5)e)(ii)A), 20(6)e), 20(6)/)(ii) et 20(6)g).
Mais certaines clauses emploient l'expression apro-
duit d'une ali6nation: voir 20(5a)b), 20(6)i),
20(6)g) et 20(12).

Un examen approfondi des textes me convainc
que les expressions adispositionD, aproceeds of dis-
position et adisposed of) ont partout le mime
sens, et qu'il ne faut pas s'arrater aux quelques cas
oa le texte frangais, consid6r6 isol6ment, justifie-
rait une signification plus restrictive. Le sens 6troit
du texte frangais ne peut ici restreindre le sens
beaucoup plus large des expressions anglaises par-
ticulibrement lorsqu'il est 6vident que tel n'est pas
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the intent, quite the contrary. It will be sufficient
to refer to two examples:

Section 20(5a) deals with the tax treatment of
the proceeds of a policy of insurance payable as a
result of damage caused to property of a pre-
scribed class. Such proceeds are specifically
included in the definition "proceeds of disposi-
tion", "produit d'une disposition", given in s.
20(5)(c); yet when making reference to such pro-
ceeds in s. 20(5a), the words "produit d'une
aliination" which are nowhere defined are used
where the English expression is "proceeds of dispo-
sition". Clearly, the words "produit d'une aliina-
tion" are inapt and mean "produit d'une
disposition".

Section 20(12) affords another indication that
the use of a French expression of a narrower
meaning should not be allowed here to restrict the
sense of the English expression. This section refers
to the tax treatment of the proceeds of the sale of
vessels under certain circumstances. It provides
that the recapture provision of s. 20(1) shall not in
certain circumstances apply to the proceeds of the
sale. Section 20(12)(a) reads in part: "subsection
(1) does not apply to the proceeds of disposition

." In French, the same paragraph reads: "(a) le
paragraphe (1) ne s'applique pas au produit de
l'alidnation . . ." Section 20(1) which is referred to
in s. 20(12) refers to proceeds of disposition in the
English text and to "produit de la disposition" in
the French text; in other word, the French text of
s. 20(12)(a) uses "produit d'une alidnation" to
designate what is described in subs. (1) of s. 20 as
"produit d'une disposition".

Also, in the same s. 20(12), the words "alidnd"
and "disposi" are both used when the English
expression is "disposed of" and refers to the same
transaction: compare the opening part of s. 20(12)
with s. 20(12)(a)(ii).

I come to the conclusion that the French words
"produit d'une aliination" or "aliind" that are
sometimes used instead of "produit d'une disposi-
tion" or "disposi" should not be so construed as to
restrict the meaning of the English expressions.

le but vis6, bien au contraire. II suffit de mention-
ner deux exemples.

Le paragraphe 20(5a) traite du r6gime fiscal
applicable au produit d'une police d'assurance
payable A la suite de dommages caus6s A un bien
d'une cat6gorie prescrite. Ce produit est sp6cifi-
quement mentionn6 dans la d6finition, A l'al.
20(5)c), de l'expression aproceeds of dispositions,
aproduit d'une dispositions; pourtant la version
frangaise du par. 20(5a) parle de aproduit d'une
ali6nationp, expression qui n'est d6finie nulle part,
alors que le texte anglais parle de aproceeds of
dispositions. Il est 6vident que l'expression apro-
duit d'une ali~nationD est inexacte et que l'on veut
dire aproduit d'une dispositions.

Le paragraphe 20(12) nous fournit un autre
exemple d'emploi dans le texte frangais d'une
expression plus restrictive qui ne devrait pas limi-
ter le sens de l'expression anglaise. Cet article
porte sur le r6gime fiscal applicable au produit de
la vente d'un navire dans certaines circonstances.
II pr6voit que le par. 20(1) qui requiert la r6cup6-
ration ne s'applique pas, dans certain cas, au pro-
duit de la vente. L'alin6a 20(12)a) dispose notam-
ment que: asubsection (1) does not apply to the
proceeds of disposition .. .) En frangais, le meme
alin6a dit le paragraphe (1) ne s'applique pas au
produit de l'ali6nation .. .D Le paragraphe 20(1)
auquel se rbfbre le par. 20(12) parle de Kproceeds
of dispositions en anglais et de *produit de la
disposition* en frangais; autrement dit, le texte
frangais de l'al. 20(12)a) parle du aproduit d'une
alin6ations pour d6signer ce que le par. 20(1)
appelle le aproduit d'une disposition).

En outre, le par. 20(12) emploie A la fois les
mots aali6ne& et adispos6D pour d6signer la m8me
op6ration 1A oA l'expression anglaise adisposed oft
est utilis6e: comparer le premier alin6a du par.
20(12) avec l'al. 20(12)a)(ii).

Je conclus donc que l'emploi occasionnel des
expressions frangaises aproduit d'une ali6nations
ou aali6n6& au lieu des expressions aproduit d'une
dispositionD ou adispos&l ne doit pas avoir pour
effet de restreindre le sens des expressions
anglaises.
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This conclusion is also applicable to the words
"disposed of" as used in Regulation 1100(2); in
the absence of some clear indication to the con-
trary, this expression must be given the same
meaning in the Regulation as in the substantive
provision of the Act which it is intended to supple-
ment. The expression "disposed of" in Regulation
1100(2) must be construed as if there was in the
French "disposi" as in numerous provisions of s.
20: see ss. 20(1), 20(1)(b), 20(6)(d), 20(6)(e),
20(6)(f)(ii) and 20(6)(g).

The verb "to dispose" has a very broad meaning;
it is defined as follows in the Oxford English
Dictionary (see To dispose of):
b. To put or get (anything) off one's hands; to put away,
stow away, put into a settled state or position; to deal
with (a thing) definitely; to get rid of; to get done with,
settle, finish. In recent use sometimes spec. to do away
with, "settle", or demolish (a claim, argument, oppo-
nent, etc.); also humorously, to make away with, con-
sume (food).

The substantive definitions of "disposition of
property" and "proceeds of disposition" in s.
20(5)(b) and (c) are a clear indication that the
words "disposed of" should be given their broadest
possible meaning.

In French, the verb "disposer" would convey the
same idea as "to dispose of". In discussing the jus
abutendi which is one of the three main attributes
of the right of ownership, Mignault (Droit civil
canadien, Vol. 2, at p. 477) wrote:

[TRANSLATION] The jus abutendi, or right of dispos-
al, is the right to make some final use of the thing,
which will not be repeated, at least for the same person.
Disposing of a thing means transforming, consuming,
destroying or, finally, alienating it, that is, transferring
it to another person.

The same view is expressed by Mazeaud
(Legons de droit civil, T. 2, Vol. 2, Nos. 1332 and
1333):
[TRANSLATION] 1332. ...

Because it is absolute, the right of ownership is a total
right: the owner has complete powers over the thing.
This collection of powers may be broken up into three
attributes: the jus utendi, or right to make use of the
thing, the jus fruendi, or right to receive income pro-

Cette conclusion s'applique 6galement au mot
adisposed of* au par. 1100(2) des Riglements; en
l'absence d'indication contraire claire, ces mots
doivent avoir le m8me sens dans l'article de la Loi
et dans les Riglements destin6s A la compl6ter. II
faut interpr6ter 1'expression adisposed ofD au par.
1100(2) comme si le texte frangais disait adispos6p
ainsi qu'on le voit plusieurs fois A l'art. 20: voir
20(1), 20(1)b), 20(6)d), 20(6)e), 20(6)f)(ii) et
20(6)g).

Le verbe ato dispose) (disposer) a un sens tris
large; I'Oxford English Dictionary le d6finit
comme suit (a To dispose of (disposer de):
[TRADUCTION] b. Se d6barrasser de (quelque chose);
jeter; ranger; mettre en place, dans un certain ordre;
faire un usage d6finitif de (quelque chose); se d6faire de;
r6gler; venir A bout de; achever. R6cemment, spicialt.:
d6truire, Kr6gler* ou d6molir (une demande, un argu-
ment, un adversaire etc.); et, avec humour, d6vorer,
exp6dier (un repas).

Les d6finitions des substantifs adisposition of
propertyD (disposition de biens) et aproceeds of
disposition, (produit d'une disposition) aux al.
20(5)b) et c) indiquent clairement que le verbe
adisposed oft est employ6 dans son sens le plus
large.

Le verbe frangais adisposerD rend la mime id6e
que l'anglais ato dispose of. Parlant du jus abu-
tendi, l'un des trois principaux attributs du droit
de propri6t6, Mignault (Droit civil canadien, t. 2, A
la p. 477) 6crit:

Le jus abutendi, ou droit de disposer, est le droit de
faire de la chose un usage difinitif, qui ne se renouvel-
lera plus, au moins pour la mime personne. Disposer de
sa chose, c'est la transformer, la consommer, la d6truire,
ou enfin l'ali6ner, c'est-A-dire la transmettre A un autre.

Dans son ouvrage Legons de droit civil (t. 2, vol.
2, n- 1332 et 1333) Mazeaud exprime la mime
opinion:
1332....

Parce qu'il est absolu, le droit de propri6t6 est un
droit total: le propridtaire a tous les pouvoirs sur la
chose. Cet ensemble de pouvoirs peut se d6composer en
trois attributs: jus utendi ou droit de se servir de la
chose, jus fruendi ou droit de percevoir les revenus, jus
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duced by it, and the jus abutendi, or right to dispose of
the thing: to preserve, give, sell, destroy or abandon it.

1333. Prerogatives of the jus abutendi.-The right of
disposal includes, besides the right to abandon the thing
and the right to destroy it, two important prerogatives:
the right to alienate the thing whether gratuitously or
for consideration, and the right to preserve it in the
estate.

The question now to be answered is whether it
can properly be said in the light of the above that
the Transportation Building and the first lease
were "disposed of" in 1965.

The Transportation Building which was in the
full ownership of respondent was conveyed by it to
the Soci6t6 in January 1965 under the second lease
and it was immediately demolished. The relevant
provisions of the second lease were as follows:
1. The Lessor hereby conveys with legal warranty by
emphyteutic lease to the Lessee, thereof accepting, free
and clear of any and all hypothecs, mortgages, liens,
privileges and encumbrances, a certain piece of land
(hereinafter called "the Premises") ... together with the
three (3) buildings located thereon and presently known
as the Transportation Building, the Banque Canadienne
Nationale Building and the Royal Insurance Building;

3. The Lessee shall at its own cost and expense, com-
mencing on the first day of May, Nineteen hundred and
sixty-five or as soon thereafter as possible, proceed to
demolish the three buildings presently erected on the
Premises, the Lessee retaining the salvage therefrom as
compensation, and shall, immediately after completion
of such demolition, construct on the Premises a new
building of about thirty-two (32) stories high ("the
Building"), in accordance with the preliminary sketches
and outline specifications referred to in Clause 6 hereof,
and of the general plans and specifications to be
approved by the Lessor under said Clause 6, the work of
demolition and construction to proceed with due dili-
gence and the Building to be substantially completed
and ready for occupancy not later than the first day of
May, Nineteen hundred and sixty-seven;

One of the essential features of an emphyteutic
lease is the obligation for the lessee to make
certain specific improvements to the property that
is the subject-matter of the lease. Another essen-
tial ingredient of emphyteusis is the reversion of
the property to the lessor at the end of the lease.

abutendi ou droit de disposer de la chose: la conserver,
la donner, la vendre, la d6truire, I'abandonner.

1333. Les prdrogatives du jus abutendi.-Le droit de
disposer comporte, outre le droit d'abandonner la chose
et de la ditruire, deux prerogatives importantes: le droit
d'aliiner la chose A titre gratuit ou on6reux, le droit de
la conserver dans son patrimoine.

II faut maintenant d6terminer, A la lumibre de
cette analyse, si, en 1965, l'6difice Transportation
et le premier bail ont 6t6 aali6n6s> ou plut8t si on
en a dispos6 adisposed of).

En janvier 1965, l'intim6e a c6d6 A la Soci6t6,
aux termes du second bail, I'6difice Transportation
dont elle 6tait l'unique propri6taire et, conform6-
ment au contrat, la Soci6t6 a d6moli l'6difice.
Voici les dispositions pertinentes de ce second bail:
[TRADUCTION] 1. Par les pr6sentes, le Bailleur loue par
bail emphytbotique au Preneur (et ce dernier accepte),
avec garantie 16gale, libre de toute hypothbque, hypoth6-
que mobilibre, privilege et charge, une parcelle de ter-
rain (ci-aprbs appel6e les alieuxa) ... et trois (3) 6difices
sis sur les lieux et connus sous le nom d'Tdifice Trans-
portation, edifice Banque Canadienne Nationale et tdi-
fice Royal Insurance;

3. Le Preneur s'engage, A ses propres frais, et d6s le
premier mai mil neuf cent soixante-cinq ou le plus t6t
possible, A d6molir les trois 6difices sis sur les lieux; le
Preneur est autoris6 A conserver les mat6riaux r6cup6r6s
A titre d'indemnit6 pour la d6molition; le Preneur s'en-
gage 6galement A construire sur les lieux, dds la d6moli-
tion termin6e, un nouvel 6difice d'environ trente-deux
(32) 6tages (ci-aprbs appel6 l'atdifices) conform6ment
aux esquisses pr6liminaires et devis descriptifs mention-
n6s A l'article 6 du pr6sent contrat et aux plans et devis
qui seront approuv6s par le Bailleur aux termes dudit
article 6. Les travaux de d6molition et de construction
seront effectu6s avec diligence et I'tdifice sera termin6
et pret A occuper au plus tard le premier mai mil neuf
cent soixante-sept;

L'une des principales caract6ristiques du bail
emphyt6otique est l'obligation du preneur de faire
certaines am6liorations A la propri6t6 lou6e. Une
autre caract6ristique de l'emphyt6ose est que le
bailleur reprend la propri6t6 du bien A l'expiration
du bail. En l'espice, I'absence de ces 616ments, en
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The absence of these two features in so far as the
Transportation Building is concerned shows that
the emphyteusis created by the lease did not
include the Transportation Building, but only the
land that was supporting it. While the Socit6, as
lessee, under the second lease, acquired the tempo-
rary ownership of the land, it acquired the full
ownership of the building which it undertook to
demolish so as to make room for the new building
to be erected on the land and which would consti-
tute an improvement thereto. The right of owner-
ship in the building that was conveyed by the
second lease was therefore quite different from
that to the land which was created "for a time"
(art. 567 C.C.).

In my view, the second lease did not have the
effect of creating a leasehold interest in the Trans-
portation Building; it rather transferred to the
Soci6t6 the full ownership of the building subject
to the obligation to proceed with the demolition
and the construction of a new office building. Such
transfer was a "disposition of property"; such
building was therefore "disposed of" within the
meaning of Regulation 1100(2).

I now come to deal with the rights of the
respondent as lessee of the piece of land under the
first lease. These rights were classified as a lease-
hold interest in class 13 of Schedule B of the
Income Tax Regulations. This leasehold interest
automatically terminated when the lease under
which it was created came to an end upon
Respondent acquiring the lessor's rights under the
same lease. One cannot at the same time be lessor
and lessee of the same property.

The narrow point is whether the leasehold inter-
est which terminated in such circumstances should
be regarded as having been "disposed of" for the
purposes of Regulation 1100(2).

As already indicated, the verb "to dispose of", in
its first meaning, encompasses the idea of destruc-
tion; one of the meanings of the verb "to destroy"
is "to put an end to, to do away with" (Shorter
Oxford English Dictionary, see Destroy). The
extinction of a right through merger is but one
method of "destroying" that right, that is of put-

ce qui concerne l'6difice Transportation, me force
A conclure que l'emphyt6ose ne visait pas I'6difice
Transportation mais uniquement le terrain sur
lequel il 6tait construit. En vertu du second bail, la
Soci6t6 est devenue le propri6taire temporaire du
terrain, A titre de preneur, mais elle a acquis la
pleine propri6t6 de l'6difice qu'elle a d6moli pour
construire le nouvel 6difice et s'acquitter ainsi de
son obligation de faire des am6liorations au ter-
rain. En cons6quence, le droit de propri6t6 sur
l'6difice c6d6 par le second bail est d'une nature
diff6rente du droit de propri6t6 sur le terrain qui,
selon les mots de l'art. 567 du Code civil, n'a 6t6
c6d6 que apour un temps).

A mon avis, le second bail n'a pas abaill> A la
Soci6t6 l'6difice Transportation; j'estime au con-
traire qu'il lui en a transf6r6 la pleine propri6t6,
sous r6serve de l'obligation de le faire d6molir et
de faire construire un nouvel 6difice de bureaux.
Ce transfert constitue une adisposition de biense
(disposition of property); I'6difice a 6t6 uali6n6& ou
adisposed ofD au sens du par. 1100(2) des
Rfglements.

J'en viens A l'6tude des droits de l'intim6e en
qualit6 de preneur du terrain en vertu du premier
bail. Ces droits ont 6t6 consid6r6s comme une
atenure A bailp, visbe par la cat6gorie 13 de l'An-
nexe B des Riglements de l'imp6t sur le revenu.
Cette atenure A bailD est automatiquement venue A
expiration lorsque le bail qui l'avait constitu6e a
pris fin par l'acquisition par le preneur des droits
du bailleur. On ne peut 6tre A la fois bailleur et
preneur du mime bien.

Le point 6troit A d6terminer est si les circons-
tances dans lesquelles la atenure A bailv a pris fin
permettent de consid6rer qu'elle a 6t6 ali6n6e au
sens du par. 1100(2) des Rfglements.

Comme je l'ai d6jA indiqu6, le verbe cto dispose
of. (disposer) signifie notamment Kd6truirei; selon
le Shorter Oxford English Dictionary, le verbe .to
destroy* (d6truire) signifie notamment [TRADUC-
TION] amettre fin A, se d6faire des. L'extinction
d'un droit par la confusion n'est qu'une fagon de
ad6truire* ce droit, de mettre fin A son existence.
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ting an end to its existence. In Re Leven 6 , it was
said that the word "disposition" taken by itself and
used in its most extended meaning was "wide
enough to include the act of extinguishment".

The acquisition by respondent of the lessor's
rights under the first lease brought about the
automatic termination of the leasehold interest;
such interest was extinguished, it was destroyed.

In my view, the rights of respondent under the
first lease should be regarded as having been "dis-
posed of" in January 1965.

But, it was argued on behalf of respondent that
the fact that both the Transportation Building and
the lessee's rights under the first lease might have
been disposed of in 1965 was not determinative of
this appeal. It was submitted that Regulation
1100(2) did not, so long as respondent did not take
advantage of it, interfere with its normal right to
claim capital cost allowance annually at the appro-
priate rate as if the property had continued to exist
in the relevant prescribed class.

Regulation 1100(2) creates a right in favour of
the taxpayer; the deduction of a terminal loss is
permissible; it is allowed; the loss "may be deduct-
ed in computing the income of (the) taxpayer" to
use the words of the opening paragraph of s.
1 1(1)(a) which is the statutory basis of the Regu-
lation. There is no obligation on the taxpayer to
claim the deduction provided in Regulation
1100(2), but the fact that he elects not to claim it
does not mean that the deduction is not permissi-
ble; in that sense, the Regulation may be said to be
permissive rather than mandatory.

But, it does not follow that the right created
under the Regulation may be exercised outside of
the conditions therein prescribed or that in any
event, the mere existence of that right is without
effect on the application of some of the other rules
respecting capital cost allowance.

Firstly, the wording of the Regulation makes it
clear that the deduction therein provided may be
taken only in the year in which the property was
"disposed of'; if the taxpayer elects not to claim
the deduction that year, he cannot claim it in a

6 [1954] 3 All E.R. 81.

On a 6crit dans l'arrit Re Leven 6 , que consid6r6
isol~ment et dans son sens le plus 6tendu, le mot
adisposition [TRADUCTION] aest suffisamment
large pour comprendre l'extinctions.

L'acquisition par l'intim6e des droits du bailleur
en vertu du premier bail a automatiquement mis
fin A la atenure A bail) qui s'est 6teinte, qui a t
d6truite.

A mon avis, on peut donc consid~rer qu'en
janvier 1965, l'intim6e a ali6n6, adisposed of), ses
droits en vertu du premier bail.

On a plaid6 au nom de l'intimbe que le fait
d'avoir dispos6, en 1965, A la fois de l'bdifice
Transportation et de ses droits en vertu du premier
bail ne tranchait pas la question en litige. On a
soutenu que dans la mesure oA l'intimbe ne se
pr6valait pas du par. 1100(2), elle pouvait toujours
exercer son droit de r6clamer annuellement une
allocation A l'6gard du cott en capital au taux
applicable, comme si les biens avaient continu6 de
faire partie des cat6gories prescrites.

Le paragraphe 1100(2) des Rfglements donne
un droit au contribuable; il autorise la d6duction
d'une perte finale. Selon l'al. 11 (1)a) de la Loi, qui
autorise la promulgation des raglements perti-
nents, la perte peut 8tre ad6duite dans le calcul du
revenu [du] contribuablep. Le contribuable n'est
aucunement tenu de r6clamer la d6duction prevue
au par. 1100(2) des Rfglements, mais le fait qu'il
choisit de ne pas s'en pr6valoir ne signifie pas
qu'elle soit interdite; en ce sens, on peut donc dire
que la d6duction est facultative plut6t qu'obliga-
toire.

Mais cela ne veut pas dire que le droit pr6vu au
paragraphe peut 8tre exerc6 sans que les conditions
prescrites soient respect6es ni que la simple exis-
tence de ce droit soit sans effet sur I'application de
certaines autres r6gles relatives A l'allocation du
coft en capital.

Premibrement, il est trbs clair d'aprbs le texte du
r~glement que la d6duction ne peut 8tre r6clam6e
que dans l'ann6e au cours de laquelle on a aali6n6&
le bien; si le contribuable choisit de ne pas se
pr6valoir de la d6duction durant cette ann6e-lIA, il

6 [1954] 3 All E.R. 81.
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subsequent year because it is not allowed to be
taken in a subsequent year. The right to claim a
terminal loss exists in respect to the year in which
it was incurred; the right is forfeited if it is not
exercised for that year and it is not available to be
used in respect of a subsequent tax year.

In the case at bar, the property was disposed of
in 1965 and respondent did not claim a terminal
loss for that year; it therefore follows that it
cannot claim a deduction for such loss, in whole or
in part, in calculating its income of a subsequent
year.

Secondly, the terminal loss provisions of Regula-
tion 1100(2) have the effect of extinguishing the
taxpayer's right to normal capital cost allowance
in respect of the property disposed of. Such allow-
ance is calculated on the basis of the "undepreciat-
ed capital cost" of the class of property which
must be established in each year in accordance
with the rules contained in the definition of s.
20(5)(e) which reads in part as follows:

Sec. 20(5)
(e) "undepreciated capital cost" to a taxpayer of depre-
ciable property of a prescribed class as of any time
means the capital cost to the taxpayer of depreciable
property of that class acquired before that time minus
the aggregate of

(i) the total depreciation allowed to the taxpayer for
property of that class before that time,
(ii) ...

The first item to be deducted from the capital
cost of a class of property is "the total depreciation
allowed to the taxpayer for property of that class".
The terminal loss deduction is "allowed" by Regu-
lation 1100(2), whether it is claimed or not. The
fact that the terminal loss may not have been
claimed does not mean that the deduction was not
allowed, i.e. permissible. The situation is of course
different as regards most other deductions because
the language used in the Regulations is different.
For instance, Regulation 1 100(l)(a) reads in parts
as follows:

1100. (1) Under paragraph (a) of subsection (1) of
section 11 of the Act, there is hereby allowed to a
taxpayer, in computing his income from a business or

ne peut la r&clamer au cours de l'ann6e suivante
parce qu'il n'en a plus le droit. Le droit de d6duire
une perte finale n'existe que pour l'ann6e au cours
de laquelle la perte a 6t6 subie; ce droit disparait
s'il n'est pas exerc6 pour l'ann6e de la perte et il ne
peut 8tre utilis6 une autre ann6e.

En l'esp~ce, l'intim6e a dispos6 du bien en 1965
et n'a r6clam6, cette ann6e-lA, aucune d6duction
relative A une perte finale; elle a donc perdu le
droit de r6clamer la d6duction de cette perte dans
le calcul de son revenu d'une autre ann6e.

Deuxibmement, les dispositions du par. 1100(2)
des Rfglements relatives aux pertes finales, font
perdre au contribuable le droit de r6clamer une
allocation A l'6gard du coilt en capital du bien dont
il a dispos6. Cette allocation est calcul6e sur la
base du acofit en capital non d6pr6ci&a, qui doit
6tre 6tabli annuellement conform6ment aux rigles
6tablies dans la d6finition de l'al. 20(5)e) dont
voici un extrait:

Art. 20(5)

e) le coat en capital non d6pr6ci6*, pour un contribua-
ble, de biens susceptibles de d6pr6ciation d'une cat6gorie
prescrite, A une 6poque quelconque, signifie le cofit en
capital, pour le contribuable, de biens susceptibles de
d6pr6ciation de cette cat6gorie dont l'acquisition est
ant6rieure A cette 6poque, moins l'ensemble

(i) de la d6pr6ciation totale allou6e au contribuable,
avant cette 6poque, pour des biens de cette cat6gorie,
(ii) ...

Le premier 616ment A soustraire du coAt en
capital d'une cat6gorie de biens est ala d6pr6ciation
totale allou6e au contribuable ... pour des biens
de cette cat6gorieb. Le riglement dit bien que la
d6duction de la perte finale est calloube, et elle est
aallou6e, qu'elle soit r6clam6e ou non. Le fait que
la d6duction de la perte finale ne soit pas r6clam6e
ne signifie pas que la d6duction n'6tait pas
uallou6e,, c'est-A-dire autorisbev. Ce n'est 6videm-
ment pas le cas pour toutes les d6ductions, car le
texte des dispositions qui les pr6voient n'est pas
uniforme. A titre d'exemple, I'al. 1100(1)a) des
Rglements dispose:
1100. (1) En vertu de l'alin6a a) du premier paragraphe
de l'article 11 de Loi, il est par les pr6sentes allou6 au
contribuable dans le calcul de son revenu d'une entre-
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property, as the case may be, deductions for each taxa-
tion year equal to

Rates
(a) such amounts as he may claim in respect of
property of each of the following classes in Schedule
B,...

In the case of a deduction permitted under
Regulation 1100(1)(a), it is clear that the deduc-
tion that is not claimed by the taxpayer cannot be
said to be allowed for the purposes of the calcula-
tion of the undepreciated capital cost since the
deduction is expressed to be allowed only to the
extent that it is claimed.

I am therefore of the view that in calculating the
undepreciated capital cost of depreciable property
of a class, the amount of a terminal loss that the
taxpayer was permitted but failed to take under
Regulation 1100(2) must be considered as
"depreciation allowed" for the purposes of the
calculation of the undepreciated capital cost of
such property. I am in agreement with Jackett C.J.
when he says in his reasons for judgment at p. 436:
It follows that, as the whole of the balance remaining in
the undepreciated capital cost account for the particular
class at the end of the year of "disposition" or "aliina-
tion" is deductible in computing income for that year,
no amount in respect of the capital cost of property of
that class acquired before that time will remain in the
base for computation of the capital cost allowance
deduction for property of that class for a subsequent
year. (Compare Regulation 1100(1) with section
20(5)(d) and (e) of the Act.)

In view of this conclusion, it becomes unneces-
sary to express any opinion on the question argued
before us and dealt with in the judgments of the
Courts below as to whether property is required to
have been in existence in a class at the end of a
taxation year in order for the taxpayer to have the
right to claim capital cost allowance in respect of
such class of property.

I am of opinion that this appeal should be
allowed, the judgment of the Federal Court of
Appeal set aside and the judgment of the Federal
Court, Trial Division, restored, the whole with
costs throughout.

Appeal allowed with costs.

prise ou de biens, selon le cas, des d6ductions pour
chaque ann6e d'imposition 6gales

Taux
a) au montant qu'il peut r6clamer A l'6gard de biens
de chacune des cat6gories suivantes, comprises dans
l'Annexe B, ...

Il est clair dans le cas d'une d6duction autoris6e
par l'al. 1100(1)a) que, si le contribuable ne la
r6clame pas, la d6duction ne lui est pas allou6e aux
fins du calcul du cott en capital non d6pr6ci6 car,
dans ce cas, la d6duction n'est allou6e que si elle
est r6clam6e.

Je suis donc d'avis que le montant de la d6duc-
tion au titre de la perte finale qu'un contribuable
pouvait r6clamer en vertu du par. 1100(2), mais
dont il ne s'est par pr6valu, doit 8tre consid6r6
comme une ad6pr6ciation allou6e, aux fins du
calcul du cott en capital non d6pr6ci6 de ce bien.
Je partage l'opinion suivante du juge en chef Jac-
kett, exprim6e A la p. 436 de ses motifs de
jugement:
Puisque la totalit6 du solde qui demeure dans le compte
du cott en capital non d6pr6ci6 de cette cat6gorie d6ter-
min6e A la fin de l'ann6e d'eali6nations ou de (disposi-
tions est d6ductible du revenu calcul6 pour cette ann6e,
il s'ensuit que l'assiette servant au calcul de la d6duction
comme allocation du codt en capital pour le bien de
cette cat6gorie ne comprendra plus I'ann6e suivante
aucun montant relatif au cotit en capital du bien acquis
avant cette date. (Comparer le R6glement 1100(1) avec
les alin6as d) et e) de l'article 20(5) de la Loi.)

Compte tenu de cette conclusion, il ne me
semble pas n6cessaire de me prononcer sur la
question plaid6e devant nous et 6tudi6e dans les
jugements rendus par les tribunaux d'instance
inf6rieure, savoir s'il doit exister un bien de la
cat6gorie prescrite A la fin de l'ann6e d'imposition
pour que le contribuable puisse r6clamer une allo-
cation A l'6gard du cott en capital relativement A
cette cat6gorie de biens.

Je suis d'avis d'accueillir le pourvoi, d'infirmer
l'arrat de la Cour d'appel f6d6rale et de r6tablir le
jugement de la Division de premiere instance de la
Cour f6d6rale, avec d6pens dans toutes les cours.

Pourvoi accueilli avec dipens.
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RE OLYMPIC TOWERS LIMITED

Olympic Towers Limited (Applicant)
Respondent;

and
Theodore Sherman and Harold Strom,
Trustees, and Robert Lalonde and Shervale
Developments Inc. (Respondents) Applicants;

and

Donald MacLeod, Trustee Respondent.

1978: December 19; 1978: December 21.

Present: Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON AN APPLICATION TO QUASH

Appeal - Motion for leave to appeal - Motion to
quash - Proceedings taken as delaying tactics -
Proceedings taken against good faith - Supreme Court
Act, R.S.C. 1970, c. S-19, s. 46.

Olympic had made application for leave to appeal
from a decision of the Ontario Court of Appeal refusing
leave to appeal to that Court from a decision of the
Divisional Court, or, in the alternative, from the decision
of the Divisional Court which quashed an appeal from,
and dismissed an application for judicial review of an
order of Flanigan Co. Ct. J. in Mechanics' Lien pro-
ceedings relating to the property of Olympic. The litiga-
tion originated with Mechanics' Lien actions in 1975. A
trustee was appointed with power to sell the real estate
pursuant to The Mechanics' Lien Act at about the same
time as an ex parte injunction was issued in the
Supreme Court of Ontario restraining the mortgagees
from exercising their power of sale under the mortgage
in proceedings previously instituted. In June of 1978 His
Honour Judge Flanigan approved the sale of the prop-
erty. The Local Judge some months later issued a
vesting order in accordance with his earlier approval of
the sale. There followed a number of proceedings cul-
minating in the application for leave to appeal to this
Court which was based in essence on the refusal of the
Local Judge to grant a two week adjournment. The
applicants brought a motion to quash the application for
leave to appeal.

Held: The motion to quash should be allowed.

There was nothing on the record which revealed any
error of law on the part of the Local Judge in denying
the request for an adjournment nor which indicated any

Olympic Towers Limited (Requirante)
Intimbe;

et

Theodore Sherman et Harold Strom,
fiduciaires, et Robert Lalonde et Shervale
Developments Inc. (Intimis) Requirants;

et

Donald MacLeod, fiduciaire Intimi.

1978: 19 d6cembre; 1978: 21 d6cembre.

Pr6sents: Les juges Pigeon, Dickson, Beetz, Estey et
Pratte.

DEMANDE EN CASSATION

Appel - Requite en autorisation d'appel - Requite
en cassation - Procidures prises comme mesures dila-
toires - Procidures prises au mipris de la bonne foi -
Loi sur la Cour suprime, S.R.C. 1970, chap. S-19, art.
46.

Olympic a depos6 une demande d'autorisation de
pourvoi contre une d6cision de la Cour d'appel de l'On-
tario refusant I'autorisation d'appel d'une d6cision de la
Cour divisionnaire, ou, subsidiairement, d'une d6cision
de la Cour divisionnaire qui a cass6 un appel et rejet6
une demande d'examen judiciaire d'une ordonnance du
juge Flanigan de la Cour de comt6 dans des proc6dures
relatives au privilege du constructeur sur les biens
d'Olympic. Le litige d6coule d'actions relatives au privi-
l6ge du constructeur intent6es en 1975. Un fiduciaire
avec pouvoir de vendre les biens immeubles en vertu de
The Mechanics' Lien Act a te nomm6 A peu pras au
moment oi6 la Cour supreme de l'Ontario d6livrait une
injonction, dans des proc6dures intent6es anterieure-
ment, empechant les cr6anciers hypoth6caires d'exercer
leur pouvoir de vente aux termes de l'hypotheque. En
juin 1978, M. le juge Flanigan a homologu6 la vente des
biens. Le juge local a rendu quelques mois plus tard une
ordonnance conferant le droit de propriet6 conform6-
ment A son homologation anterieure. Une s6rie de proc6-
dures s'ensuivit pour aboutir A la demande d'autorisa-
tion de pourvoi A cette Cour qui d6coule
fondamentalement du refus du juge local d'accorder un
ajournement de deux semaines. Les requerants ont pr6-
sent6 une requete pour casser la demande d'autorisation
de pourvoi.

Arrit: La requete en cassation doit etre accord6e.
Rien au dossier n'indique que le juge local ait commis

une erreur de droit en refusant d'accorder un ajourne-
ment, ni des d6marches qui auraient pu Etre prises, ou
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step which might or should have been taken which
would produce any proceeds for creditors other than the
mortgagee. The claim of the mortgagee was increasing
daily in the form of interest on the outstanding capital
of $7,000,000. In view of the lengthy reviews already
made of the issues, and the lack of merit in the request
for leave to appeal, s. 46 could properly be applied. The
request for leave appears as a delaying tactic and the
proceedings to have been taken against good faith. The
question as to whether the Supreme Court of Canada
has the power to grant leave to appeal from a decision of
a provincial Court of Appeal order denying an applica-
tion for leave to appeal from a lower tribunal should
remain open. The decision herein should not be regarded
as authority that the question has been resolved against
the power to grant leave on such occasions in an appro-
priate case.

MOTION TO QUASH a motion for leave to
appeal from a decision of the Court of Appeal for
Ontario refusing leave to appeal or, in the alterna-
tive from the decision of the Divisional Court.
Motion to quash allowed.

Morris Manning, for the respondents, appli-
cants.

B. A. Crane, Q.C., for the applicant, respondent.

Eric Williams, for Donald MacLeod, trustee.

Morris Kirtzer, for the lienholder.

The judgment of the Court was delivered by

ESTEY J.-This is an application made presum-
ably pursuant to s. 46 of the Supreme Court Act
by the respondents, Theodore Sherman and
Harold Strom, Trustees, and Robert Lalonde and
Shervale Developments Inc. to quash an applica-
tion made by notice of motion by the applicant,
Olympic Towers Limited, for leave to appeal from:

(a) a decision of the Court of Appeal of Ontario
of December 4, 1978 refusing leave to appeal to
that Court from a decision of the Divisional
Court of Ontario dated November 6, 1978; or,
in the alternative,
(b) the decision of the Divisional Court dated
November 6, 1978 which quashed an appeal
from and dismissed an application for judicial

auraient dfi l'8tre, et qui auraient produit un montant
dont auraient pu b6nfficier les cr6anciers autres que le
cr6ancier hypoth6caire. La cr6ance de ce dernier aug-
mentait tous les jours sous forme d'int6rats sur le capital
exigible de $7,000,000. Comme les questions en litige
ont 6t0 longuement 6tudi6es et que la demande d'autori-
sation de pourvoi est d6pourvue de fondement, I'art. 46
peut A bon droit s'appliquer. La demande d'autorisation
de pourvoi relbve des tactiques dilatoires et la proc6dure
a 6t6 prise au m6pris de la bonne foi. Il convient de ne
pas trancher la question de savoir si la Cour supreme du
Canada a le pouvoir d'accorder une autorisation de se
pourvoir du rejet, par une cour d'appel provinciale,
d'une demande d'autorisation d'appel de la d6cision d'un
tribunal inf6rieur. On ne doit pas consid6rer que la
pr6sente d6cision d6clare que l'on a conclu A l'encontre
du pouvoir d'accorder pareille autorisation dans un cas
approprie.

REQURTE EN CASSATION d'une requate
pour autorisation de se pourvoir d'une d6cision de
la Cour d'appel de l'Ontario refusant une autorisa-
tion d'appel ou, subsidiairement, de la d6cision de
la Cour divisionnaire. Requite en cassation
accueillie.

Morris Manning, pour les intim6s, requ6rants.

B. A. Crane, c.r., pour la requ6rante, intimbe.

Eric Williams, pour Donald MacLeod, fidu-
ciaire.

Morris Kirtzer, pour le cr6ancier privilfgi6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE ESTEY-Les intim6s Theodore Sher-
man et Harold Strom, fiduciaires, Robert Lalonde
et Shervale Developments Inc. demandent, appa-
remment aux termes de l'art. 46 de la Loi sur la
Cour suprime, la cassation d'une demande d'auto-
risation de pourvoi introduite par avis d6pos6 par
la requbrante Olympic Towers Limited A l'encon-
tre de:

a) une d6cision de la Cour d'appel de l'Ontario,
en date du 4 d6cembre 1978, qui a refus6 l'auto-
risation d'appel d'une d6cision de la Cour divi-
sionnaire de l'Ontario, en date du 6 novembre
1978; ou, subsidiairement,
b) la d6cision de la Cour divisionnaire, en date
du 6 novembre 1978, qui a cass6 un appel et
rejet6 une demande d'examen judiciaire d'une

884 RE OLYMPIC TOWERS LIMITED Estey J. [1979] 1 S.C.R.
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review of an order by His Honour Judge Flani-
gan dated September 20, 1978 in Mechanics'
Lien proceedings relating to the property of the
applicant.

Such an application as this raises many issues.
The question immediately arose in argument as to
whether this Court, under the statutes or on the
authorities, has the power to grant leave to appeal
from a decision of a provincial Court of Appeal
order which denied an application for leave to
appeal to that Court from a lower tribunal. It is
not necessary in view of the disposition I propose
for the present application to decide this question,
but it is not desirable in my view to leave the
impression in the course of this proceeding, even
by inference, that such question has been resolved
against the power to grant leave on such occasions
in a proper case.

The second aspect argued effectively by counsel
on both sides is whether this Court may find in s.
46 the authority to quash an application for leave
where the Court is of the view that the application
for leave is an abuse of process. This Court, as an
appellate tribunal, has of course the right, and
indeed in the interests of the litigants before it, the
duty, to control its own process and to prevent the
abuse of that process.

On December 11, 1978, the applicants on this
motion (the respondents on the application for
leave) made application to the Chief Justice of this
Court, apparently under Rule 56(4), to expedite
the hearing of the application for leave now sched-
uled for hearing on January 23, 1979. The applica-
tion was refused and the application for leave
therefore continues to be scheduled for hearing on
January 23, 1979. That application was made to
the Chief Justice on the ground that "it is of the
greatest importance that this application be
brought on at the earliest possible date". The issue
raised by the present motion to the Court to quash
did not therefore come before the Chief Justice on
the application to accelerate.

The litigation between the contending parties
finds its origin in 1975 with actions under The
Mechanics' Lien Act of Ontario which were even-
tually consolidated, and carriage of the actions

ordonnance de M. le juge Flanigan, en date du
20 septembre 1978, dans des proc6dures relati-
ves au privilege du constructeur sur les biens de
la requbrante.

Pareille requite soulive de multiples questions.
Les d6bats ont tout de suite port6 sur le point de
savoir si les lois ou la jurisprudence permettent A
cette Cour d'accorder l'autorisation de se pourvoir
du rejet, par une cour d'appel provinciale, d'une
demande d'autorisation d'appel de la d6cision d'un
tribunal inf~rieur. Compte tenu de la solution que
j'envisage en l'esp6ce, il n'est pas n6cessaire de
trancher ce point, mais il ne faut pas, A mon avis,
laisser l'impression, mime implicitement, que l'on
conclut A l'encontre du pouvoir d'accorder pareille
autorisation dans un cas appropri6.

La deuxibme question, longuement d6battue par
les avocats en pr6sence, est de savoir si l'art. 46
autorise cette Cour A casser une demande d'autori-
sation de pourvoi, lorsqu'elle est d'avis que cette
demande constitue un abus de proc6dures. En tant
que tribunal d'appel, cette Cour a bien stir le droit
et, d'ailleurs dans l'int6r~t des parties au litige,
l'obligation de contr6ler ses propres proc6dures et
de pr6venir les abus.

Le 11 d6cembre 1978, les auteurs de la pr6sente
requite (les intim6s dans la demande d'autorisa-
tion) ont demand6 au Juge en chef de cette Cour,
en vertu de la r6gle 56(4) semble-t-il, d'entendre
au plus t6t la demande d'autorisation dont l'audi-
tion 6tait fix6e au 23 janvier 1979. Cette requate a
6 rejet6e et I'audition de la demande d'autorisa-
tion est toujours fix6e au 23 janvier 1979. Le motif
de cette requite au Juge en chef 6tait qu' [TRA-
DUCTION] ail est de la plus grande importance que
cette demande soit pr6sent6e le plus t6t possible*.
La question soulev6e par la pr6sente requate en
cassation ne lui a donc pas 6t6 soumise par la
requte visant A hiter la proc6dure.

Le litige qui oppose les parties en pr6sence
remonte A 1975 et d6coule d'actions intent6es en
vertu de The Mechanics' Lien Act de l'Ontario,
qui ont 6 en d6finitive r6unies, et poursuivies par
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given to one lienholder. Thereafter, the respondent
MacLeod was appointed Trustee with power to sell
the real estate in question pursuant to The
Mechanics' Lien Act, which order was made by
the Local Judge sitting in Ottawa in February
1978. At about the same time, an ex parte injunc-
tion was issued in the Supreme Court of Ontario
restraining the mortgagees from exercising their
power of sale under the mortgage in proceedings
previously instituted.

In June of 1978, His Honour Judge Flanigan,
sitting as Local Judge of the Supreme Court of
Ontario at Ottawa, approved the sale of the real
estate in question under a contract of sale entered
into by the Trustee as a result of advertisements
published in the course of the aforementioned sale
proceedings under The Mechanics' Lien Act. In
the course of the hearing resulting in Judge Flani-
gan's order, an informal, oral offer was made by a
person in attendance at the hearing to purchase
these lands and premises for an unspecified price
but no formal offer was made. A formal order was
thereupon taken out approving the sale, directing
the payment of proceeds into Court, and directing
that the net proceeds be paid out to the respondent
Trustees for the mortgagees.

It is significant to note that the purchase price
in the contract of sale is for $5,350,000 whereas
the balance owing under the mortgage is in excess
of $7,000,000. We have not the mortgage before
us but assuming an interest rate of 10 per cent, the
interest accumulation amounts to some $14,000
per week. There followed a flood of proceedings,
including the following:

(a) A motion to cite His Honour Judge Flani-
gan, the respondent Trustees and their counsel
for contempt of the injunction issued by the
Supreme Court.
(b) An order in the Supreme Court dissolving
the aforementioned injunction restraining the
exercise of the power of sale under the
mortgage.
(c) An application for judicial review to the
Ontario Divisional Court of the order of the
Local Judge approving the sale. This was dis-

un seul cr6ancier privil6gi6. Par la suite, l'intim6
MacLeod a 6t6 nomm6 fiduciaire avec pouvoir de
vendre les biens immeubles en cause, en vertu de
The Mechanics' Lien Act, par une ordonnance
rendue par le juge local si6geant A Ottawa, en
f6vrier 1978. Vers la mime 6poque, une injonction
ex parte a 6t6 accord6e par la Cour suprEme de
l'Ontario, dans des proc6dures intent6es antbrieu-
rement, pour interdire aux cr6anciers hypoth6cai-
res d'exercer leurs pouvoirs de vente aux termes de
l'hypothbque.

En juin 1978, M. le juge Flanigan, si6geant en
qualit6 de juge local de la Cour supreme de l'On-
tario A Ottawa, a homologu6 la vente des biens
immeubles en cause aux termes d'un contrat de
vente pass6 par le fiduciaire A la suite d'annonces
publi6es au cours des proc6dures de vente susmen-
tionn6es, aux termes de The Mechanics' Lien Act.
Au cours de l'audition qui a prc6d6 l'ordonnance
du juge Flanigan, une personne pr6sente a fait,
sans formalit6, une offre verbale d'achat des ter-
rains et bitiments A un prix non indiqu6, mais il
n'y a eu aucune offre en bonne et due forme. Par
la suite, une ordonnance formelle approuvant la
vente a prescrit le paiement du produit de la vente
A la cour et le versement du produit net aux
fiduciaires intim6s pour les cr6anciers hypoth6cai-
res.

Il importe de noter que le prix d'achat pr6vu au
contrat de vente est de $5,350,000, alors que le
solde dQi aux termes de l'hypothbque d6passe
$7,000,000. Nous n'avons pas l'acte d'hypothbque
devant nous mais, si l'on pr6sume un taux de 10
pour cent, les int6r8ts s'accumulent au rythme de
quelque $14,000 par semaine. Il y a eu, ensuite, un
d6luge de proc6dures, notamment:

a) Une requite pour citer M. le juge Flanigan,
les fiduciaires intimbs et leurs avocats, pour
refus d'obtemp6rer A l'injonction accord6e par la
Cour supreme.
b) Une ordonnance de la Cour supr8me rescin-
dant l'injonction susmentionn6e qui interdisait
l'exercice du pouvoir de vente prevu par
I'hypoth~que.
c) Une demande d'examen judiciaire, devant la
Cour divisionnaire de l'Ontario, de l'ordonnance
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missed by the Divisional Court in lengthy
reasons.
(d) An appeal was taken from the said order of
the Local Judge to the Divisional Court and the
appeal was quashed.
(e) An application for leave to appeal was made
from both orders of the Divisional Court to the
Ontario Court of Appeal and was dismissed by
the Court of Appeal on September 6, 1978.
(f) An order was issued by the Local Judge
vesting title to the property in the purchasers
under the aforementioned contract upon pay-
ment of the purchase price subject to adjust-
ments.
(g) An appeal from and notice of motion for
judicial review of the said order of the Local
Judge was made to the Divisional Court and
both the appeal and the application for judicial
review were quashed.

It was from these orders of the Divisional Court
that an appeal was taken to the Court of Appeal of
Ontario which was dismissed without reasons,
written or recorded, and apparently without call-
ing upon the respondents. To complete the chrono-
logical record of this litigation, a notice of motion
was thereupon filed in this Court seeking leave to
appeal from the orders of the Court of Appeal and
the Divisional Court as mentioned at the outset,
returnable on January 23, 1979, and in response
thereto a notice of motion was filed by the
respondent Trustees for an order directing the
hearing of the application for leave to appeal on
December 18, 1978. Finally, we come to the notice
of motion with which we are now dealing wherein
the applicants (the respondents Sherman and
Strom, Trustees, and Robert Lalonde and Shervale
Developments Inc.) seek an order quashing the
notice of motion for leave to appeal.

In the course of the hearing in September 1978
of the application for an order vesting title in the
purchaser, another oral offer, or a repetition of the
oral offer made during the hearing in June, was
advanced by a person in attendance in the court
room and a request was made by Olympic Towers
Limited or some of its shareholders or both, and
perhaps by some lienholders as well, for a two
week adjournment. His Honour Judge Flanigan

du juge local homologuant la vente. La Cour
divisionnaire l'a rejet6e par de longs motifs.
d) Un appel a 6 interjet6 de l'ordonnance du
juge local devant la Cour divisionnaire et il a 6t6
casse.

e) Une demande d'autorisation d'appel des deux
d6cisions de la Cour divisionnaire a 6 pr6sen-
t6e A la Cour d'appel de l'Ontario et rejet6e par
celle-ci le 6 septembre 1978.
f) Le juge local a rendu une ordonnance conf&-
rant le droit de propri6t6 aux acheteurs, aux
termes du contrat susmentionn6, sur paiement
du prix d'achat, sous r6serve des ajustements.

g) Un appel et une demande d'examen judi-
ciaire de cette dernibre ordonnance ont 6 pr6-
sent6s A la Cour divisionnaire, et tant l'appel que
la demande d'examen judiciaire ont t cass6s.

C'est de ces d6cisions de la Cour divisionnaire
qu'un appel a 6t6 interjet6 devant la Cour d'appel
de l'Ontario qui l'a rejet6 sans motifs 6crits ou
consign6s et apparemment sans entendre les inti-
mis. Pour compl6ter la chronologie de ce litige, un
avis de demande d'autorisation de pourvoi contre
les d6cisions de la Cour d'appel et de la Cour
divisionnaire a 6 d6pos6 devant cette Cour
comme je l'ai dit au d6but. La date fix6e pour
l'audition est le 23 janvier 1979. En r6ponse, les
fiduciaires intim6s ont d6pos6 un avis de requite A
l'effet de fixer I'audition de la demande d'autorisa-
tion de pourvoi au 18 d6cembre 1978. Enfin, il y a
l'avis de requ8te qui nous occupe et par lequel les
requbrants (les intimbs Sherman et Strom, fidu-
ciaires, et Robert Lalonde et Shervale Develop-
ments Inc.) cherchent A obtenir un ordre annulant
l'avis de demande d'autorisation de pourvoi.

En septembre 1978, pendant l'audition de la
demande de l'ordonnance qui a confr6 le droit de
propri6t6 A l'acheteur, une autre offre verbale, ou
une r6it6ration de l'offre verbale faite A l'audition
de juin, a t soumise par une personne pr6sente et
Olympic Towers Limited ou certains de ses action-
naires, ou les deux, et peut-6tre aussi certains
cr6anciers privil6gi6s ont demand6 d'ajourner I'af-
faire pour deux semaines. M. le juge Flanigan a
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considered this request and rejected it giving oral
reasons. In essence, the application for leave to
appeal to this Court is based upon the refusal of
the Local Judge to grant such adjournment. The
record does not reveal that the general proposal to
purchase then being advanced would be for a price
which would exceed the outstanding indebtedness
under the mortgage. There is nothing in the rather
voluminous record to indicate why any such offer,
if of substance, would not have been forthcoming
in response to the advertisements in the sale pro-
ceedings under The Mechanics' Lien Act.

Indeed there is nothing whatever on the record
which reveals any error of law on the part of the
learned Local Judge in denying the request for
adjournment or in making the order of September
20, 1978.

I note that the lien actions have been consolidat-
ed and the party given the carriage of the lien
actions pursuant to the provisions in The Mechan-
ics' Lien Act has not come forward in this Court in
support of the respondents to the motion to quash.

Section 46 of The Supreme Court of Canada
Act provides:

The Court may quash proceedings in cases brought
before it in which an appeal does not lie, or whenever
such proceedings are taken against good faith. R.S., c.
259, s. 45.

The motion to quash is brought on the ground
that the notice of motion for leave to appeal filed
by Olympic Towers Limited is "a proceeding ...
taken against good faith". Nothing in the record
indicates any error of law on the part of the Local
Judge in declining to grant an adjournment on the
20th of September and in issuing the order he did
on that date. Nothing indeed appears on the record
to indicate any step which might or should have
been taken which would produce any proceeds
which would be available to creditors other than
the mortgagee. The claim of the mortgagee in
these proceedings is increasing daily in the form of
interest on the outstanding capital in excess of
$7,000,000. Nothing has been advanced by the
applicant, Olympic Towers Limited, to demon-
strate any possible basis for a reasonable anticipa-

6tudi6 cette demande et l'a rejet6e pour les motifs
expos6s A l'audience. La demande d'autorisation
de pourvoi d cette Cour est essentiellement fond6e
sur le refus du juge local d'accorder pareil ajourne-
ment. Le dossier n'indique pas que l'offre g6ndrale
d'achat faite A ce moment-lA ffit pour un prix
supbrieur A la cr6ance exigible en vertu de l'hypo-
thdque. Rien dans ce dossier assez volumineux
n'indique pourquoi pareille offre, si elle 6tait
s6rieuse, n'a pas 6t6 faite en r6ponse aux annonces
parues lors des proc6dures de vente aux termes de
The Mechanics' Lien Act.

En fait, absolument rien au dossier n'indique
que le juge local ait commis une erreur de droit en
rejetant la demande d'ajournement ou en rendant
l'ordonnance du 20 septembre 1978.

Je remarque que les actions fond6es sur les
privileges ont 6 r6unies et que la partie qui assure
leur poursuite, conform6ment aux dispositions de
The Mechanics' Lien Act, ne s'est pas pr6sent6e
devant cette Cour pour appuyer la requate en
cassation des intim6s.

L'article 46 de la Loi sur la Cour suprime
prescrit que:

La Cour peut casser les proc6dures intent6es dans les
causes qui lui sont soumises, si, dans ces causes, il n'y a
pas appel, ou si ces proc6dures sont prises au m6pris de
la bonne foi. S.R., c. 259, art. 45.

La requate en cassation est fond6e sur le motif
que l'avis de demande d'autorisation de pourvoi
pr6sent6 par Olympic Towers Limited est [TRA-
DUCTION] aune proc6dure ... prise au m6pris de la
bonne foio. Rien au dossier n'indique que le juge
local ait commis une erreur de droit en refusant
d'accorder un ajournement, le 20 septembre, et en
rendant l'ordonnance comme il l'a fait ce mime
jour. Rien au dossier n'indique des d6marches qui
auraient pu 8tre prises, ou auraient dfi l'Etre, et qui
auraient produit un montant dont auraient pu
b6n6ficier les cr6anciers autres que le cr6ancier
hypoth6caire. La cr6ance de ce dernier, dans les
proc6dures actuelles, augmente tous les jours sous
forme d'int6rets sur le capital exigible de plus de
$7,000,000. La requbrante Olympic Towers Limi-
ted n'avance rien qui montre qu'elle peut raisonna-
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tion of success in any form on the application for
leave to appeal. It is not irrelevant to note that The
Mechanics' Lien Act was long ago adopted for the
purpose of providing a summary method of deter-
mining and satisfying valid claims against real
estate usually arising in the course of construction
and reconstruction of buildings. This lien proceed-
ing has been through the Divisional Court and the
Court of Appeal of Ontario twice. Lengthy reviews
have been made of the issues which have arisen.
The request for leave to appeal to this Court is
utterly devoid of merit and is demonstrably a
resort to one more weapon in the arsenal of delay.
This is, in my view, a proper case for the applica-
tion of s. 46, these proceedings having been taken
against good faith. In my view, the record brings
this proceeding squarely within the concluding
clause of s. 46 and I therefore would allow the
motion to quash the application made by notice of
motion for leave to appeal dated December 5, 1978
with costs to the respondents, Sherman and Strom,
Trustees, and Lalonde and Shervale Developments
Inc., as well as the respondent Donald MacLeod,
Trustee.

Motion to quash allowed.

Solicitors for Olympic Towers Limited: Outer-
bridge, Thomas & Mueller, Toronto.

Solicitors for Theodore Sherman and Harold
Strom, Trustees: Minden, Gross, Grafstein &
Grafstein, Toronto.

Solicitors for Robert A. Lalonde: Cameron,
Brewing & Scott, Toronto.

Solicitors for Shervale Developments Inc.:
Tomosk, Mayhew & Karr, Ottawa.

Solicitors for Donald A. MacLeod, Trustee:
Charleson, Clarke, McEnery & McEnery, Ottawa.

blement espbrer avoir gain de cause, de quelque
fagon, sur sa demande d'autorisation de pourvoi. II
convient aussi de souligner que The Mechanics'
Lien Act a t adoptbe, il y a longtemps pour
instaurer une m6thode rapide de d6termination et
de paiement des cr6ances valables garanties par
des biens immeubles qui prennent normalement
naissance lors de la construction et de la recons-
truction des immeubles. Cette proc6dure relative
au privilege du constructeur a 6t6 soumise, A deux
reprises, i la Cour divisionnaire et A la Cour
d'appel de l'Ontario. Les questions en litige ont 6t6
longuement 6tudibes. La demande d'autorisation
de pourvoi d cette Cour est compltement d6pour-
vue de fondement et constitue manifestement une
utilisation d'un moyen dilatoire de plus. A mon
avis, c'est un cas qui justifie l'application de I'art.
46, car la proc6dure a 6t6 prise au m6pris de la
bonne foi. J'estime que, vu le dossier, cette affaire
rel6ve exactement de la derniare partie de l'art. 46
et je suis d'avis d'accueillir la requ6te en cassation
de la demande d'autorisation de pourvoi, dat6e du
5 d6cembre 1978, avec d6pens aux intim6s Sher-
man et Strom, fiduciaires, et Lalonde et Shervale
Developments Inc., et A l'intim6 Donald MacLeod,
fiduciaire.

Requite en cassation accordie.

Procureurs de Olympic Towers Limited: Outer-
bridge, Thomas & Mueller, Toronto.

Procureurs de Theodore Sherman et Harold
Strom, flduciaires: Minden, Gross, Grafstein &
Grafstein, Toronto.

Procureurs de Robert A. Lalonde: Cameron,
Brewin & Scott, Toronto.

Procureurs de Shervale Developments Inc.:
Tomosk, Mayhew & Karr, Ottawa.

Procureurs de Donald A. MacLeod, fiduciaire:
Charleson, Clarke, McEnery & McEnery, Ottawa.
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Francon Limitte and The Highway Paving
Co. Ltd. (Plaintiffs) Appellants;

and

The Montreal Catholic School Commission
and the Protestant School Board of Greater
Montreal (Defendants) Respondents.

1979: February 1; 1979: March 6.

Present: Pigeon, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Schools - School taxes on machinery - Invalidity
of assessment - Action for repayment of taxes not due
- Jurisdiction of Provincial Court - Jurisdiction of
Superior Court - Code of Civil Procedure, arts. 33, 35
- Education Act, R.S.Q. 1964, c. 235, ss. 510 et seq.
- Cities and Towns Act, R.S.Q. 1964, c. 193, ss, 411,
488 - Montreal Protestant Central School Board Act,
S.Q. 1947, c. 81, s. 3 (am. by S.Q. 1962, c. 17, s. 7).

Appellants claimed repayment of school taxes paid on
the valuation of their machinery in the City of St.
Michel for the years 1963-64 to 1967-68, and relied on
the decision in Jenkins Bros. Ltd. v. Protestant School
Board of Greater Montreal, [1967] S.C.R. 739, on the
illegality of resolutions identical to those at issue in the
case at bar. Here, instead of appealing against the
resolutions, appellants paid the taxes and brought this
action for repayment of taxes not due. The Superior
Court allowed the action, but the Court of Appeal
reversed the judgment of the Superior Court on the
ground that this valuation was subject to review and the
review of a valuation roll is within the jurisdiction of the
Provincial Court, not the Superior Court.

Held: The appeal should be allowed.
Appellants could not have had the value of their

machinery removed from the valuation roll. They could
only have asked that the resolutions of respondents be
declared void in so far as their effect was to levy a school
tax on their machinery. The action in this case is not one
to annul or set aside a valuation roll, which under art.
35(3) of the C.C.P. is within the jurisdiction of the
Provincial Court. So far as ss. 510 et seq. of the Educa-
tion Act are concerned, they contemplate a remedy of

Francon Limit6e et The Highway Paving Co.
Ltd. (Demanderesses) Appelantes;

et

La Commission des 6coles catholiques de
Montrial et le Bureau m6tropolitain des
6coles protestantes de Montreal
(Difendeurs) Intimis.

1979: l f6vrier; 1979: 6 mars.

Pr6sents: Les juges Pigeon, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Droit scolaire - Taxes scolaires sur machinerie -
Invaliditi de la cotisation - Action en rdpitition de
l'indu - Compitence de la Cour provinciale - Com-
pitence de la Cour supirieure - Code de procidure
civile, art. 33, 35 - Loi de l'instruction publique,
S.R.Q. 1964, chap. 235, art. 510 et ss. - Loi des citis
et villes, S.R.Q. 1964, chap. 193, art. 411, 488 - Loi
du Bureau mitropolitain des icoles protestantes de
Montrial, S.Q. 1947, chap. 81, art. 3 (mod. par S.Q.
1962, chap. 17, art. 7).

Les appelantes r6clament le remboursement de taxes
scolaires pay6es sur l'6valuation de leur machinerie dans
Ville St-Michel pour les ann6es 1963-64 A 1967-68 et
invoquent l'arrat rendu dans l'affaire Jenkins Bros. Ltd.
c. Le Bureau mitropolitain des icoles protestantes de
Montrial, [1967] R.C.S. 739, sur l'ill6galit6 de r6solu-
tions identiques A celles en cause dans le pr6sent litige.
En l'espce les appelantes au lieu d'interjeter appel A
l'encontre des r6solutions ont pay6 les taxes et ont
intent6 la pr6sente action en r6p6tition de l'indu. La
Cour supbrieure a accueilli la demande mais la Cour
d'appel a infirm6 le jugement de la Cour sup6rieure pour
le motif qu'il s'agissait d'une 6valuation susceptible de
r6vision et que la r6vision d'un rble d'6valuation relevait
de la comp6tence de la Cour provinciale et non de la
Cour sup6rieure.

Arrit: Le pourvoi doit 8tre accueilli.
Les appelantes ne pouvaient pas faire retrancher leur

machinerie du rble d'6valuation. Elles pouvaient seule-
ment demander que les r6solutions des intim6s soient
d6clar6es nulles en tant qu'elles avaient pour effet d'im-
poser la taxe scolaire sur leur machinerie. Il se s'agit pas
donc en I'espace d'une action en annulation ou en cassa-
tion d'un r~le d'6valuation, qui, selon le par. 35(3) du
C.p.c. est de la comp6tence de la Cour provinciale.
Quant aux art. 510 et suivants de la Loi de l'instruction
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the same kind as that provided in s. 411 of the Cities
and Towns Act, the quashing on ground of illegality.
This Court recognized in Duquet v. Town of Ste-Agathe
that s. 411 does not prevent an action in nullity against
municipal by-laws in cases of ultra vires, and that in
such case the matter is within the jurisdiction of the
Superior Court. Concerning the legal consequences of a
tax levied on non-taxable property, Montreal Light,
Heat & Power Cons. v. City of Westmount, [1926]
S.C.R. 515, is directly applicable to the case at bar and
conclusive on the merits. By levying school tax on
machinery which was not taxable for such purpose,
respondents exceeded their authority and the assessment
is therefore invalid.

Although one of the appellants had distributed its
property to its shareholders and so cancelled the shares
of its capital stock, it did not lose its legal status since
the surrender of its charter had not been approved by
the appropriate authority.

Donohue v. Parish of St. Etienne de la Malbaie,
[1924] S.C.R. 511; Montreal Light, Heat & Power
Cons. v. City of Westmount, [ 1926] S.C.R. 515; Jenkins
Bros. Ltd. v. Protestant School Board of Greater Mon-
treal, [1967] Que. Q.B. 19, aff. [1967] S.C.R. 739;
Duquet v. Town of Ste-Agathe, [1977] 2 S.C.R. 1132,
followed; Richmond Pulp v. Bromptonville, [1970]
S.C.R. 453, referred to; Mailman Corp. Ltd. v. Protes-
tant School Board of Greater Montreal et al., [1976]
C.A. 200, disapproved.

APPEAL against a decision of the Court of
Appeal of Quebec, reversing a judgment of the
Superior Court. Appeal allowed.

T. H. Montgomery, Q.C., and R. J. Cowling, for
the appellants.

Clermont Vermette, Q.C., and Maurice Tru-
deau, for the respondent Commission.

Peter Graham, Q.C., for the respondent Board.

The judgment of the Court was delivered by

PIGEON J.-This appeal is from a decision of
the Court of Appeal of the Province of Quebec,
which reversed a judgment of the Superior Court
allowing appellants' action for repayment of school
taxes paid on the valuation of their machinery in
the City of St. Michel for the five school years
1963-1964 to 1967-1968. In the Court of Appeal
the case was heard concurrently with that of Mail-

publique, ils visent un recours de mame nature que celui
pr6vu A l'art. 411 de la Loi des citis et villes, le recours
en cassation. Or cette Cour a reconnu dans Duquet c.
Ville de Ste-Agathe que l'art. 411 n'emp~che pas l'ac-
tion en nullit6 des r6glements municipaux au cas d'ultra
vires et qu'en pareil cas la matibre est de la comp6tence
de la Cour superieure. Quant aux cons6quences juridi-
ques du pr616vement d'une taxe sur des biens non impo-
sables, l'arr8t, Montreal Light, Heat & Power Cons. c.
Ville de Westmount, [1926] R.C.S. 515, est directement
applicable A la pr6sente affaire et dispose du fond du
litige. En prblevant la taxe scolaire sur la machinerie qui
n'6tait pas imposable A cette fin, les intim6s ont exc6d6
leur pouvoir et la cotisation est donc invalide.

M~me si l'une des appelantes avait distribu6 ses biens
A ses actionnaires et ainsi annul6 les actions de son fonds
social, elle n'avait pas perdu sa personnalit6 juridique
puisque I'abandon de sa charte n'avait pas 6t6 agr66 par
I'autorit6 comp6tente.

Arrats appliqu6s: Donohue c. La paroisse de
St-Atienne de la Malbaie, [1924] R.C.S. 511; Montreal
Light, Heat & Power Cons. c. Ville de Westmount,
[1926] R.C.S. 515; Jenkins Bros. Ltd. c. Le Bureau
mitropolitain des icoles protestantes de Montrial,
[1967] B.R. 19, conf. [1967] R.C.S. 739; Duquet c.
Ville de Ste-Agathe, [1977] 2 R.C.S. 1132; arrat men-
tionn6: Richmond Pulp c. Bromptonville, [ 1970] R.C.S.
453; arret d6sapprouv6: Mailman Corp. Ltd. c. Le
Bureau mitropolitain des icoles protestantes de Mont-
rial et autre, [1976] C.A. 200.

POURVOI contre un arr~t de la Cour d'appel
du Quebec infirmant un jugement de la Cour
sup6rieure. Pourvoi accueilli.

T. H. Montgomery, c.r., et R. J. Cowling, pour
les appelantes.

Clermont Vermette, c.r., et Maurice Trudeau,
pour l'intim6e, la Commission.

Peter Graham, c.r., pour l'intim6, le Bureau.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PIGEON-Le pourvoi attaque l'arrat
de la Cour d'appel de la province de Qu6bec qui a
infirm6 le jugement de la Cour supbrieure accueil-
lant la demande des appelantes en remboursement
de taxes scolaires paybes sur 1'6valuation de leur
machinerie dans Ville St-Michel pour les cinq
ann6es scolaires 1963-1964 A 1967-1968. L'appel a
6t6 entendu en mime temps que celui de Mailman
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man Corp. Ltd. against both respondents, the
Montreal Catholic School Commission (the
"Commission") and the Protestant School Board
of Greater Montreal (the "Board"). Mailman
Corp. Ltd. was appealing against a judgment of
the Superior Court on a similar action in respect of
taxes levied on the valuation of its machinery in
the City of Lachine. In the Superior Court, Mitch-
ell J. had, however, come to a conclusion on the
law contrary to that reached earlier by the late
Demers J., in the instant case. The Court of
Appeal affirmed the judgment rendered in
Mailman', and for the same reasons reversed the
judgment rendered in the instant case.

The legislation under consideration in these
cases has already been dealt with in a decision of
the Court of Appeal, unanimously affirmed in this
Court, Jenkins Bros. Ltd. v. Protestant School
Board of Greater Montreal2. The ratepayer had
appealed to the Court against resolutions of the
Board and of the Commission which, for the pur-
pose of taxes to be collected for the school year
1963-1964, adjusted the valuation of lands and
buildings in the City of Lachine by a fifteen per
cent increase, and further directed that no amend-
ment be made to the valuations of machinery and
accessories appearing on the municipal valuation
roll. Pratte J.A., one of the majority in the Court
of Appeal, stated the question of law and the
conclusions he had reached as follows (at pp.
25-26):

[TRANSLATION] It must, however, be accepted that
the Legislature has indicated the intention that there
shall be a uniform basis of valuations in all municipali-
ties subject to the jurisdiction of the Greater Montreal
School Board. This clearly appears from s. 3 of II Geo.
VI, c. 81 (as replaced by s. 5 of 4-5 Eliz. II, c. 124, and
amended by s. 7 of 10-11 Eliz. II, c. 17). That provision
reads as follows:

3. If the valuations, or any one of them, appearing
on the valuation roll of any such municipality are not
established on a basis equal to the basis of the valua-
tions made in the city of Montreal, the Protestant

I Mailman Corp. Ltd. v. Protestant School Board of Greater
Montreal et al., [1976] C.A. 200.

2 [1967] Que. Q.B. 19 aff. [1967] S.C.R. 739.

Corp. Ltd. contre les deux intimbs, la Commission
des 6coles catholiques de Montr6al (la aCommis-
sionx) et le Bureau m6tropolitain des 6coles protes-
tantes de Montr6al (le aBureaup). Cet autre appel
6tait A l'encontre d'un jugement de la Cour sup6-
rieure sur une demande analogue visant des taxes
prblev6es sur l'6valuation de machinerie dans la
ville de Lachine. En Cour supbrieure, le juge Mit-
chell 6tait cependant venu sur le droit A une con-
clusion contraire A celle A laquelle en 6tait ant6-
rieurement venu son coll6gue, le regrett6 juge
Demers, qui si6geait en la pr6sente affaire. La
Cour d'appel a confirm6 le jugement rendu dans
l'affaire Mailman' et, pour les mimes motifs, elle
a infirm6 le jugement rendu en la pr6sente
instance.

La 16gislation en cause dans ces litiges a d6jA
fait l'objet d'un arrt de la Cour d'appel qui a 6
confirm6 A l'unanimit6 en cette Cour, Jenkins
Bros. Ltd. c. Le Bureau mitropolitain des icoles
protestantes de Montria2 . Le contribuable avait
interjet6 appel au tribunal A l'encontre des r6solu-
tions du Bureau et de la Commission qui, en vue
de la perception des taxes pour I'ann6e scolaire
1963-1964, ajustaient l'6valuation des terrains et
bitiments dans la ville de Lachine en la haussant
de 15 pour cent et ordonnaient, en outre, qu'il ne
soit apport6 aucune modification A I'6valuation des
machineries et accessoires figurant au rble d'6va-
luation municipal. Voici comment le juge Pratte,
un de ceux qui formaient la majorit6 en Cour
d'appel a expos6 la question de droit et les conclu-
sions auxquelles il s'arritait (aux pp. 25-26):

11 faut bien admettre, cependant, que le l6gislateur a,
par ailleurs, manifest6 sa volont6 que la base des 6valua-
tions soit uniforme dans toutes les municipalit6s soumi-
ses A la juridiction du Bureau m6tropolitain. Cela ressort
clairement de l'article 3 de la loi 11 Geo. VI, ch. 81 (tel
que remplac6 par l'article 5 de la loi 4-5 Eliz. II, ch.
124, et modifi6 par 'article 7 de la loi 10-11 Eliz. II, ch.
17). Voici le texte de cette disposition:

3. Si les 6valuations ou l'une des 6valuations inscri-
tes au r~le d'6valuation de cette municipalit6 ne sont
pas 6tablies sur une base 6gale A la base des 6valua-
tions faites dans la cit6 de Montr6al, le Bureau m6tro-

I Mailman Corp. Ltd. c. Le Bureau mitropolitain des icoles
protestantes de Montrial et autre, [19761 C.A. 200.

2 [1967] B.R. 19 conf, [1967] R.C.S. 739.
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School Board of Greater Montreal shall, by resolu-
tion, direct amendments to the valuation roll of all or
any immoveable properties entered on the protestant
and neutral panels in such municipality other than the
city of Montreal, and direct that such amended valua-
tion roll shall replace for all purposes of assessment
and collection of school taxes in respect of immove-
able properties entered on the protestant and neutral
panels, the valuation roll theretofore in use by such
municipality.

The Act containing this provision does not indicate
what is meant by "basis of the valuations"; and, in the
absence of enactments clarifying the intent of the Legis-
lature the meaning of the phrase might be discussed
endlessly. The fact is, however, as we shall see, that the
Legislature has expressed its intent on this question
quite clearly in a statute dealing specifically with the
valuation of property subject to the school tax. As we
know, one of the basic principles of real property taxa-
tion is that the taxable property shall be valued at its
real value (Cities and Towns Act, s. 485; Municipal
Code, s. 650). Now, if we turn to s. 367 of the Educa-
tion Act (R.S.Q. 1941, c. 59 (R.S.Q. 1964, c. 235)), we
find that it is this real value which is to be used as the
"basis of the valuations". Accordingly it seems logical to
conclude that what the Legislature intended by enacting
s. 3 of 11. Geo. VI, c. 81 was that, in all municipalities
within the jurisdiction of the Greater Montreal School
Board, the real value of immoveables should be arrived
at in accordance with the rules followed in the valuation
of immoveables located in Montreal, especially those
respecting the elements to be included in determining
the value. I do not see how the uniformity desired by the
Legislature can otherwise be achieved.

In the case at bar, appellant's property has been
valued at $3,430,690, including $166,710 for the land,
$1,699,820 for the building and $1,564,160 for the
machinery. After examining this valuation, the Board
concluded that the valuation of the land, and of the
building as well, should be raised by fifteen per cent, to
correspond with valuations made in Montreal, but it
stated that it was making no amendment to the valua-
tion of the machinery. As a result of this decision, and
because the building and the machinery it contained are
one and the same, the property of appellant was hence-
forth valued at $3,710,669, that is $191,716 for the land
and $3,518,953 for the building (including the ma-
chinery). In Montreal, however, a provision of the City
Charter directs that buildings be valued without taking
into account machinery that may be incorporated there-
in. It is therefore clear that, as a consequence of the

politain des 6coles protestantes de Montr6al doit, par
une r6solution, ordonner des modifications au r6le
d'6valuation de tous les immeubles et de tout immeu-
ble inscrits sur la liste protestante et la liste neutre,
dans cette municipalit6 autre que la Cit6 de Montr6al,
et ordonner que ce r6le modifi6 remplace, pour toutes
fins de cotisation et de perception des taxes scolaires A
raison des immeubles inscrits sur la liste protestante
et la liste neutre, le r6le d'6valuation jusque-IA en
usage dans cette municipalit6.

La loi dont cette disposition fait partie ne pr6cise pas
ce qu'il faut entendre par abase des 6valuations*; et, en
l'absence de textes permettant de d6celer la pens6e du
16gislateur, on pourrait discuter longuement sur le sens
de l'expression. Toutefois, comme on va le voir, il se
trouve que le l6gislateur s'est exprim6 assez clairement
sur ce sujet dans une loi qui porte pr6cis6ment sur
l'6valuation des biens assujettis A l'imp6t scolaire. On
sait que l'un des principes fondamentaux en matibre
d'imp6t foncier est que le bien imposable doit 8tre
6valu6 A sa valeur r6elle (Loi des citis et villes, art. 485;
Code municipal, art. 650). Maintenant si l'on se reporte
A l'article 367 de la Loi de l'instruction publique
(S.R.Q. 1941, ch. 59 (S.R.Q. 1964, ch. 235)), on voit
que c'est cette valeur r6elle qui doit servir comme abase
des 6valuationso. Aussi, me parait-il logique de conclure
que ce que le l6gislateur a voulu en 6dictant l'article 3 de
la loi 11 Geo. VI, ch. 81, c'est que, dans toutes les
municipalit6s soumises au Bureau m6tropolitain, la
valeur r6elle des immeubles soit 6tablie d'apris les r6gles
suivies pour l'6valuation des immeubles situ6s A Mont-
r6al, notamment celles relatives aux 616ments qui doi-
vent entrer dans la d6termination de la valeur. Je ne
crois pas que l'on puisse autrement atteindre A l'unifor-
mit6 d6sir6e par le 16gislateur.

En l'esp6ce, la propri6t6 de l'appelante avait 6t6 6va-
lu6e A $3,430,690, dont $166,710 pour le terrain,
$1,699,820 pour le bitiment et $1,564,160 pour la
machinerie. Aprbs examen de cette 6valuation, le bureau
a conclu que l'6valuation du terrain devait etre major6e
de 15%, de mime que celle du bitiment, pour correspon-
dre aux 6valuations faites A Montr6al, mais il a pr6cis6
qu'il n'apportait aucune modification A l'6valuation de la
machinerie. Comme r6sultat de cette d6cision, et parce
que le bitiment et la machinerie qu'il contient ne font
qu'un, la propri6t6 de l'appelante se trouve d6sormais
6valu6e A $3,710,669, soit $191,716 pour le terrain et
$3,518,953 pour le bitiment (machinerie comprise). Or,
A Montr6al, une disposition de la charte de la ville veut
qu'on 6value les bitiments sans tenir compte de la
machinerie qui peut y 6tre incorpor6e. Il est donc clair
que, par I'effet de la d6cision du Bureau m6tropolitain,
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decision of the School Board, appellant's property is
over-valued by $1,564,160, that is the value of the
machinery. Accordingly, I would say that this decision is
erroneous in that it allowed the amount of $1,564,160 in
the valuation figure to remain unaltered, whereas this
item should have been set aside by the School Board.

Montgomery J.A., for his part, stated (at p. 29,
a passage quoted in the judgment of this Court):

I am satisfied that it was the intention of the Legisla-
ture that, so far as possible, equality should be estab-
lished among the owners of properties on the protestant
and neutral panels in all territories subject to respond-
ent's jurisdiction. This intention is partly defeated by
giving a restricted meaning to the term "basis of the
valuation", limiting it to the rules followed in determin-
ing values per square foot of land and per cubic foot of
building space and ignoring the various legal provisions
as to the accessories to be included in the value of the
immoveable.

Until the final decision was rendered by this
Court on October 3, 1967, the Board and the
Commission annually adopted with regard to the
valuation of machinery in the City of Lachine
resolutions identical to those which were in the end
declared void in Jenkins. Both bodies made similar
decisions regarding the valuation of machinery in
the City of St. Michel, another municipality in the
Board's territory, where, as in Lachine, machinery
was taxable for municipal purposes. The difference
between the legal position of Jenkins and that of
Mailman and the appellants is that the latter paid
the taxes instead of appealing against the resolu-
tions of the taxing authorities. The question in the
case at bar is therefore as follows: Did the illegal-
ity of the resolutions give rise to an action for the
repayment of taxes which were not due?

In concluding his opinion Kaufman J.A. said, in
support of the opinion of Mitchell J.:

With respect, I cannot convince myself that the taxes
levied-or even parts thereof-were null ab initio. That
the taxing authorities may have erred I do not deny, but
this is not the type of case where a separate tax was
imposed on certain machinery. Rather, it was tax on
Appellant's immovable property, and if items were

la propri6t6 de l'appelante se trouve sur6valu6e de
$1,564,160, qui est la valeur de la machinerie. Aussi, je
dirais que cette d6cision est erron6e en ce qu'elle a laiss6
subsister, dans le chiffre de l'6valuation, le montant de
$1,564,160 qui repr6sente un 616ment que le Bureau
m6tropolitain aurait di 6carter.

De son c6t6 le juge Montgomery a dit (A la p.
29, passage cit6 au texte dans le jugement de cette
Cour):

[TRADUCTION] Je suis convaincu que le l6gislateur a
voulu que, autant que possible, un r6gime d'6galit6 soit
6tabli parmi les propri6taires inscrits sur les listes pro-
testante et neutre dans toutes les municipalit6s soumises
A l'autorit6 de l'intim6. On fait partiellement 6chec A
cette intention si on restreint le sens de l'expression
abase de l'6valuationD de fagon A la limiter aux r6gles
suivies pour fixer la valeur des terrains par pied carr6 et
la valeur des bitiments par pied cube et si on refuse de
tenir compte des diff6rentes dispositions l6gislatives rela-
tives aux accessoires qui doivent 6tre compris dans la
valeur de l'immeuble.

Jusqu'A la d6cision finale qui a 6t6 rendue par
cette Cour le 3 octobre 1967, le Bureau et la
Commission ont, chaque ann6e, adopt6 au sujet de
l'6valuation de la machinerie dans la ville de
Lachine, des r6solutions identiques A celles qui ont
finalement 6t0 d6clar6es sans effet dans l'affaire
Jenkins. Les deux organismes ont pris des d6ci-
sions semblables au sujet de l'evaluation de la
machinerie dans Ville St. Michel, une autre muni-
cipalit6 dans le territoire du Bureau oi, comme A
Lachine, la machinerie 6tait imposable pour fins
municipales. La difference entre la situation juridi-
que de la societ6 Jenkins et celle de la soci6te
Mailman et des appelantes c'est que ces dernieres
ont pay6 les taxes au lieu d'interjeter appel A
l'encontre des r6solutions les leur imposant. La
question en la pr6sente affaire est donc la suivante:
l'ill6galite des r6solutions donne-t-elle lieu A l'ac-
tion en r6p6tition de l'indu?

A l'appui de l'opinion du juge Mitchell, le juge
Kaufman dit en terminant:

[TRADUCTION] Avec 6gards, je ne suis pas convaincu
que les taxes aient 6t6-meme en partie-perques de
fagon invalide ab initio. Je ne nie pas que les autorit6s
taxatrices aient pu commettre une erreur, mais il n'est
pas question en I'espace d'une taxe distincte impos6e sur
la machinerie. Il s'agit plut6t d'une taxe sur les biens
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included which, in virtue of the Charter of the City of
Montreal, should have been left out, Appellant was free
to avail itself of the remedies which then existed-i.e. an
appeal to the Magistrate's Court (or, later in time, to
the boards concerned and thence to the Provincial Court
(and even further).

By its failure to do so, Appellant forfeited its right to
have the error corrected, and while I agree that more
than one remedy may exist to right some wrongs, in this
case, Appellant-harsh though this may be for it paid
the taxes trustingly and in perfectly good faith-cannot
be given a second chance, two to six years after the
event, to correct an error made by the mise-en-cause and
the Respondents. To so allow, particularly in the light of
the clear wording on this point in the Code of Civil
Procedure and the Education Act, would permit Appel-
lant to do indirectly what it no longer can do directly-
and that is to correct the valuation roll.

I should point out, first, that appellants could
not have had the value of their machinery removed
from the valuation roll. The relevant portion of s.
488 of the Cities and Towns Act provides:

488. The taxable immoveables in the municipality
shall comprise lands, constructions and work-shops
erected thereon and all improvements made thereto, as
well as machinery and accessories which are immove-
able by destination or which would be so if they
belonged to the owner of the real property. ...

Under the decision in Jenkins, appellants could
only have asked that the resolutions of the Board
and of the Commission be declared void in so far
as their effect was to levy a school tax on appel-
lants' machinery, by directing that, for school tax
purposes, the valuation recorded for the machinery
should remain intact on the valuation roll. Such
valuation was moreover entered as a separate item
and not included in the value of the land and
buildings.

Then, I must observe that the provision of the
Code of Civil Procedure referred to by Kaufman
J.A. and quoted at the beginning of his opinion can
have no application in this case. This the para-
graph of art. 35, which is as follows:

35. Saving the right of evocation provided for in
article 32, and subject to the jurisdiction assigned to the
municipal courts, the Provincial Court also has jurisdic-

immeubles de I'appelante et si elle vise des biens qui, en
vertu de la Charte de la ville de Montr6al, n'6taient pas
imposables, I'appelante pouvait se pr6valoir des recours
existants A l'6poque-c.-A-d. un appel devant la Cour de
Magistrat (ou, plus tard, devant les commissions concer-
nbes et de IA devant la Cour provinciale (et ainsi de
suite).

En ne proc6dant pas de la sorte, I'appelante a perdu le
droit de faire corriger I'erreur et, meme si je reconnais
qu'il peut exister plus d'un recours pour faire corriger
certaines erreurs, en l'espce, I'appelante-si s6vbre que
cela puisse paraitre pour quelqu'un qui a pay6 ses imp6ts
en confiance et en toute bonne foi-ne dispose pas d'une
deuxiame chance, deux A six ans plus tard, pour faire
corriger l'erreur de la mise en cause et des intimbs. Vu le
texte trbs clair du Code de proc6dure civile et de la Loi
de I'instruction publique A cet 6gard, cette solution
6quivaudrait A permettre A I'appelante de faire indirecte-
ment cc qu'elle ne peut plus faire directement-c.-A-d.
faire corriger le r6le d'6valuation.

Je dois d'abord faire observer que les appelantes
ne pouvaient pas faire retrancher leur machinerie
du r6le d'6valuation. En effet la partie pertinente
de l'art. 488 de la Loi des citis et villes dispose:

488. Les immeubles imposables dans la municipalit6
comprennent les terrains, les constructions et les usines
qui y sont 6rig6es et toutes am6liorations qui y ont 6t
faites, de m~me que les machineries et accessoires qui
sont immeubles par destination ou qui le seraient, s'ils
appartenaient au propri6taire du fonds....

Selon I'arrat Jenkins les appelantes pouvaient seu-
lement demander que les r6solutions du Bureau et
de la Commission soient d6clar6es nulles en tant
qu'elles avaient pour effet d'imposer la taxe sco-
laire sur la machinerie des appelantes en ordon-
nant que, pour les fins de la taxe scolaire, le r6le
d'6valuation ne soit pas rajust6 quant A l'6valua-
tion inscrite pour la machinerie. Cette 6valuation
6tait d'ailleurs inscrite A un poste distinct et non
pas englob6e dans celle des terrains et bdtiments.

Ensuite, il faut dire que la disposition du Code
de procidure mentionn6e par le juge Kaufman et
cit6e au d6but de son opinion n'est pas applicable
en l'instance. C'est le paragraphe de l'art. 35 du
Code de procidure qui se lit comme suit:

35. Sauf le droit d'ivocation pr6vu A I'article 32, et
sous r6serve de la comp6tence attribu6e aux cours muni-
cipales, la Cour provinciale connait aussi, A l'exclusion
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tion, to the exclusion of the Superior Court, in all suits,
whether personal or hypothecary:

3. to annul or set aside a valuation roll of immove-
ables which are taxable for municipal or school pur-
poses, whatever be the law governing the municipal or
school corporation concerned.

This is not an action to annul or set aside a
valuation roll of taxable immoveables and the
machinery in question is not an immoveable tax-
able for school purposes.

So far as the provisions of the Education Act
cited by Kaufman J.A. are concerned, namely ss.
510 et seq., they contemplate a remedy of the
same kind as that provided in s. 411 of the Cities
and Towns Act, the quashing on ground of illegal-
ity. In this regard the following observations were
made in the reasons of this Court, in Duquet v.
Town of Ste-AgatheI (at pp. 1142-43):

I shall now turn to the second point, admitted by the
judge of first instance and not considered by the Court
of Appeal. Is it true to say that appellant had no remedy
other than those provided under the Cities and Towns
Act? Under s. 411 of the Cities and Towns Act, a
municipal by-law may be quashed "on the ground of
illegality". Apart from special formalities, such as secu-
rity for costs and so on, the right to apply by petition for
the quashing of a by-law is subject to a time limit of
three months after the coming into force of the by-law
(s. 421). If there had been no other possible remedy, the
by-laws in question could not have been attacked when
appellant made his motion. Such a conclusion runs
counter to many decisions of the courts, which for a long
time have allowed actions in nullity against municipal
by-laws in cases of ultra vires.

That case, like Donohue v. Parish of St. Etienne
de la Malbaie4, which is therein referred to, dealt
with unlawful municipal assessments, and it was
held, in accordance with a well-established line of
authority, that in such case the matter is within
the jurisdiction of the Superior Court.

At the beginning of his opinion Bernier J.A.
states:
[TRANSLATION] The first question to be decided is as to
the jurisdiction of the Superior Court. Whether the

[1977] 2 S.C.R. 1132.
[19241 S.C.R. 511.

de la Cour supirieure, de toute demande, tant person-
nelle qu'hypoth6caire form6e:

3. en annulation ou en cassation de r6le d'6valuation
des immeubles imposables pour fins municipales ou
scolaires, quelle que soit la loi r6gissant la corporation
municipale ou scolaire en cause.

II ne s'agit pas ici d'une action en annulation ou en
cassation d'un role d'6valuation d'immeubles
imposables et la machinerie dont il s'agit n'est pas
un immeuble imposable pour fins scolaires.

Quant aux dispositions de la Loi de l'instruction
publique cities par le juge Kaufman, savoir les art.
510 et suivants, ils visent un recours de mime
nature que celui qui est pr6vu A l'art. 411 de la Loi
des citis et villes, le recours en cassation. A ce
sujet, on lit dans notre arrt Duquet c. Ville de
Ste-AgatheI (aux pp. 1142-43):

11 convient maintenant d'examiner le second moyen
qui a 6t6 retenu par le premier juge et que la Cour
d'appel n'a pas examin6. Est-il exact de dire que l'appe-
lant n'avait pas d'autre remade que les recours pr6vus A
la Loi des citis et villes? Le recours en cassation de
r6glements municipaux apour cause d'ill6galit& est
pr6vu a l'art. 411 de la Loi des citis et villes. Sans
parler des formalit6s sp6ciales (cautionnement, etc.), il
est assujetti A une prescription de trois mois A compter
de l'entr6e en vigueur du raglement attaqu6 (art. 421).
S'il n'y avait aucun autre recours possible, les rdgle-
ments contest6s auraient 6t6 inattaquables lorsque l'ap-
pelant a form6 sa requate. Cette conclusion va A l'encon-
tre de la jurisprudence qui depuis longtemps admet
l'action en nullit6 A l'encontre des raglements munici-
paux au cas d'ultra vires.

Dans cette affaire-ld comme dans Donohue c. La
paroisse de St-tienne de la Malbaie4 , qui y est
cit6e, il s'agissait de cotisations municipales impo-
s6es sans droit et il a 6t6 jug6, suivant une jurispru-
dence bien 6tablie, qu'en pareil cas la matibre est
de la comp6tence de la Cour sup6rieure.

Au d6but de son opinion, le juge Bernier dit:

La premibre question qu'il y avait A d6cider 6tait celle
de la comp6tence de la Cour sup6rieure. La Cour sup6-

[1977] 2 R.C.S. 1132.
4[19241 R.C.S. 511.
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Superior Court has or does not have jurisdiction depends
on whether the imposition of that portion of the school
tax corresponding to the value of the machinery, an
immoveable by destination within the meaning of s. 488
of the Cities and Towns Act, R.S.Q. 1964, c. 193,
(hereinafter referred to as "the machinery"), was void
"ab initio" or merely voidable.

Having quoted from the opinions in the Court of
Appeal in Jenkins, he continues:

[TRANSLATION] In my opinion, therefore, the respond-
ents did not tax immoveable property that was exempt,
but they did err in correcting the municipal valuation
roll, by not removing the value of the machinery in
effecting standardization on the basis of the valuation in
the City of Montreal. The resulting valuation is a valid
overall valuation, but subject to review. The review of a
valuation roll is not within the jurisdiction of the Supe-
rior Court.

With respect, I must say that this conclusion is
based on an erroneous view of what was decided in
Jenkins. In the unanimous judgment of this Court
one reads (at p. 745):
... the sole question at issue in these appeals is whether
machinery and equipment, owned by respondent and
located on its immoveable property in Lachine, are
subject to tax for school purposes.

Concerning the legal consequences of a tax
levied on non-taxable property, there is a case of
major importance which unfortunately does not
appear to have been mentioned in the Court of
Appeal: Montreal Light, Heat & Power Cons. v.
City of Westmount 5. It was an action to recover
municipal and school taxes. The ratepayer had not
attacked the valuation roll, and had not appealed
to the courts under the Cities and Towns Act or
the Education Act. This Court nevertheless dis-
missed the action as to the taxes levied of the
electric system, on the ground that non-taxable
property had been included in the valuation of this
system, namely the meters, which are moveable
property temporarily put in consumers' homes.
Anglin C.J., speaking for all but one member of
the Court, said (at p. 522):

[19261 S.C.R. 515.

rieure aura ou n'aura pas juridiction selon que l'imposi-
tion de cette partie de la taxe scolaire correspondant A la
valeur de la machinerie, immeuble par destination au
sens de l'article 488 de la Loi des citis et villes (S.R.Q.
1964, chap. 193), (ci-aprbs appel6e la machinerie*), est
nulle tab initio* ou seulement annulable.

Aprbs avoir cit6 certains passages des opinions
exprim~es en Cour d'appel dans l'affaire Jenkins,
il poursuit:

Je suis donc d'avis que les intim6es n'ont pas impos6
des biens immeubles qui 6taient exempts, mais qu'elles
ont fait erreur dans la rectification du r6le d'6valuation
municipal en ne retranchant pas, pour fins d'uniformisa-
tion sur la base de l'6valuation de la Ville de Montr6al,
la valeur de la machinerie. L'6valuation qui en r6sulte
est une 6valuation globale valide, mais susceptible de
r6vision. La r6vision d'un r6le d'6valuation n'6tait pas de
la comp6tence de la Cour sup6rieure.

Avec respect je dois dire que cette conclusion
repose sur une vue erron6e de ce qui a 6t6 d6cid6
dans I'affaire Jenkins. En effet, on lit dans le
jugement unanime de notre Cour (A la p. 745):
[TRADUCTION] ... La seule question litigieuse dans ces
appels consiste A d6terminer si la machinerie et l'6quipe-
ment appartenant A l'intim6e et plac6s dans ses biens
immeubles dans la ville de Lachine sont assujettis aux
taxes scolaires.

Quant aux cons6quences juridiques du prbl~ve-
ment d'une taxe sur des biens non imposables, il
est un arrt d'importance capitale qui malheureu-
sement ne semble pas avoir 6t6 cit6 A la Cour
d'appel, c'est Montreal Light, Heat & Power
Cons. c. Ville de Westmount5 . Il s'agissait d'une
poursuite en recouvrement de taxes municipales et
scolaires. Le contribuable n'avait pas attaqu6 le
rdle d'6valuation et n'avait pas interjet6 appel aux
tribunaux suivant la Loi des citis et villes ou la
Loi de l'instruction publique. La Cour a cepen-
dant rejet6 la poursuite fond6e sur l'imposition du
r6seau de distribution d'61ectricit6 pour le motif
que, dans l'6valuation de ce r6seau, on avait fait
entrer des biens non imposables: les compteurs qui
sont des meubles plac6s temporairement chez les
abonn6s. Le juge en chef Anglin exposant les
motifs de l'arrat rendu avec une seule dissidence,
dit (A la p. 522):

[1926] R.C.S. 515.
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Had the valuation of the poles, wires and transformers
been made separately from that of the meters the assess-
ments of the electric system for the years 1920-21 and
1921-22 could have been maintained as to all except the
last mentioned. Donohue v. St. Etienne de la Malbale,
[1924] S.C.R. 511. But, in each of these two years, all
the electric property of the appellant is embraced in a
single gross valuation and is the subject of but one
assessment. That the electric meters are of substantial
value and form a not unimportant item in each of the
total assessments of $85,000 seems clear. It is not within
the jurisdiction of the Superior Court to apportion the
amount of these assessments between the taxable and
non-taxable property included in them. Being, to an
extent not indicated, made upon movables, the entire
assessments of the electric system for the two earlier
years are thereby invalidated and no part of the taxes
sued for in respect of them is recoverable.

The exercise in the present case of the powers of
taxation, conferred as above indicated, is evidenced by
three municipal by-laws and three resolutions of the
Board of School Commissioners. Each of the three
by-laws provides for the imposition and levy of taxes "on
the taxable real estate situate within the limits of the
city;" each of the resolutions provides for imposing a tax
on "all taxable real property liable therefor in the school
municipality of the city of Westmount."

To employ the very term by which the property made
taxable is designated in the Act which confers the power
to tax was obviously the certain method of subjecting to
the taxation everything which the municipal corporation
and the Board of School Commissioners are given the
right to tax. That certain and safe method has been
departed from by both governing bodies.

This reasoning is directly applicable to the case
at bar and conclusive on the merits. By levying
school tax on machinery which was not taxable for
such purpose, respondents exceeded their authority
and the assessment is therefore invalid. The same
case also disposes of some alternative arguments
submitted by respondents. Thus, they contended
that the evidence did not show that all the ma-
chinery assessed was exempt. According to the
trial judge, this was only true of an insignificant
item. The decision in Westmount shows that once
it is established that an appreciable part was not
taxable, the whole assessment was void. It was also

[TRADUCTION] Si l'6valuation des poteaux, fils et
transformateurs avait 6t6 faite s6par6ment de celle des
compteurs, les cotisations 6tablies A l'6gard du r6seau de
distribution d'61ectricit6 pour les ann6es 1920-21 et
1921-22 auraient 6t6 valides sauf en ce qui concerne les
compteurs. Donohue c. St. Etienne de la Malbaie,
[1924] R.C.S. 511. Mais, pour chacune de ces ann6es,
tout le r6seau de distribution d'61ectricit6 de l'appelante
a 6t6 inclus dans la mime 6valuation globale et a fait
l'objet d'une seule cotisation. II est clair que les comp-
teurs ont une valeur appr6ciable et repr6sentent une
partie non n6gligeable de chacune des cotisations de
$85,000. La Cour sup6rieure n'a pas comptence pour
r6partir le montant de ces cotisations entre les biens
imposables et les biens non imposables qui y sont inclus.
Puisque les cotisations 6tablies A l'6gard du r6seau de
distribution d'61ectricit6 pour les deux ann6es ant6rieu-
res portent, dans une mesure non pr6cis6e, sur des biens
meubles, elles sont par le fait meme totalement invalides
et aucune partie des taxes faisant l'objet de la poursuite
n'est recouvrable.

En l'esp6ce, le pouvoir de taxation, conf6r6 tel que
susmentionn6, a 6t6 exerc6 par la passation de trois
r~glements par la municipalit6 et de trois r6solutions par
la Commission scolaire. Chacun des trois rAglements
autorise l'imposition et le pr616vement de taxes asur les
biens fonciers imposables situ6s dans les limites de la
ville;* chaque r6solution autorise l'imposition d'une taxe
A l'6gard de stous les biens immeubles imposables et
assujettis A cette taxe dans la municipalit6 scolaire de la
ville de Westmount.

La fagon la plus sfire de taxer tout ce que la munici-
palit6 et la Commission scolaire avaient le droit de taxer
6tait certainement de reprendre les termes mimes de la
Loi conf6rant le pouvoir de taxer et d6signant les biens
imposables. Mais ni l'une ni l'autre n'a suivi cette
m6thode stire et prudente.

Ce raisonnement est directement applicable A la
pr6sente affaire et dispose du fond du litige. En
pr6levant la taxe scolaire sur la machinerie qui
n'6tait pas imposable A cette fin, les intim6s ont
exc6d6 leur pouvoir et la cotisation est donc inva-
lide. Ce meme texte dispose 6galement de certains
moyens secondaires invoqu6s par les intim6s. Ainsi
ils ont pr6tendu que la preuve ne d6montrait pas
que toute la machinerie cotis6e n'6tait pas imposa-
ble. D'aprbs le premier juge cela n'aurait 6t6 le cas
que d'une infime partie. La d6cision dans l'affaire
Westmount fait voir que dis qu'une partie notable
n'6tait pas imposable, la cotisation 6tait nulle en
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argued, relying on Richmond Pulp v. Bromp-
tonville6 , that some machines are immoveable by
nature, and it was suggested that this might be
true of some of appellants' machinery. Although
the trial judge considered it necessary to observe
that [TRANSLATION] "The evidence was some-
what weak regarding the machinery", he neverthe-
less found it sufficient to justify a judgment. There
is no basis for presuming that all the machinery of
the industrial undertakings in question was
immoveable by nature.

There was really no basis for the submission by
counsel for the Commission that the resolutions in
question in this case should be regarded as a
finding that all the machinery valued for munic-
ipal purposes in the City of St. Michel was of the
same nature as that which was taxable in Mon-
treal. The wording clearly shows that they pur-
ported to levy the school tax on all machinery,
without any distinction, and not merely on what
was taxable in Montreal, that is "machines pro-
ducing motive power". In this regard, the trial
judge said that [TRANSLATION] "it was proven
that plaintiffs owned no such machine, except for a
very old unit worth $100.00 at the most".

Finally, it was argued that one of the appellants
had lost its legal status because, intending to sur-
render its charter, it had distributed its property to
its shareholders and cancelled the shares of its
capital stock. The trial judge properly dismissed
this argument: so long as the surrender of the
charter has not been approved by the appropriate
public authority, a company incorporated by the
letters patent continues to exist.

For these reasons, I would allow the appeal, set
aside the decision of the Court of Appeal and
restore the judgment of the Superior Court, with
costs throughout against respondents.

Appeal allowed with costs.

Solicitors for the appellants: Ogilvy, Montgom-
ery, Renault, Clarke, Kirkpatrick, Hannon &
Howard, Montreal.

6 [1970] S.C.R. 453.

entier. On a aussi soutenu en citant Richmond
Pulp c. Bromptonville' que certaines machines
sont immeubles par nature et l'on a sugg6r6 qu'il
se pouvait que cela ffit le cas pour une partie de la
machinerie des appelantes. Mme si le premier
juge a cru devoir dire: aLa preuve a 6t6 plut6t
faible sur la question de la machinerie, il l'a
n6anmoins jug6e suffisante pour justifier une con-
damnation. Rien ne permet de supposer que toute
la machinerie des entreprises industrielles dont il
s'agit aurait pu 8tre immeuble par nature.

C'est bien A tort que l'avocat de la Commission
a pr6tendu qu'il fallait voir dans les r6solutions en
litige une conclusion A l'effet que toute la machine-
rie 6value pour fins municipales A Ville St.
Michel aurait 6t6 de la nature de celle qui 6tait
imposable A Montr6al. Le texte indique clairement
que l'on a pr6tendu imposer la taxe sur toute la
machinerie sans distinction et non pas seulement
sur celle qui est imposable A Montr6al c'est-A-dire
ales machines qui produisent de la force motrice,.
A ce sujet, le premier juge dit qu'ail a 6t6 prouv6
que les demanderesses ne poss6daient aucune telle
machine, sauf une tris vieille unit6 valant au plus
$100.000.

Enfin, l'on a soutenu que l'une des appelantes
avait perdu sa personnalit6 juridique parce qu'en
vue de l'abandon de sa charte, elle avait distribu6
ses biens A ses actionnaires et ainsi annul6 les
actions de son fonds social. C'est A bon droit que le
premier juge a rejet6 ce moyen: tant que l'abandon
de la charte n'a pas 6t6 agr66 par l'autorit6 publi-
que comp6tente, I'existence de la soci6t6 constitu6e
par lettres patentes subsiste.

Pour ces motifs je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arrat de la Cour d'appel et de
r6tablir le jugement de la Cour supbrieure avec
d6pens dans toutes les cours contre les intimbs.

Pourvoi accueilli avec dipens.

Procureurs des appelantes: Ogilvy, Montgo-
mery, Renault, Clarke, Kirkpatrick, Hannon &
Howard, Montrial.

6 [1970] R.C.S. 453.
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Solicitors for the respondent Commission: Yer-
mette, Dunton, Ciaccia, Rusko, De Wever & Sain-
tonge, Montreal.

Solicitors for the respondent Board: Howard,
McDougall, Ewasew, Graham & Stocks, Mon-
treal.

Procureurs de l'intimie, la Commission: Ver-
mette, Dunton, Ciaccia, Rusko, De Wever & Sain-
tonge, Montrial.

Procureurs de l'intimi, le Bureau: Howard,
McDougall, Ewasew, Graham & Stocks, Mont-
rdal.
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Upper Lakes Shipping Ltd. Appellant;

and

Mike Sheehan and The Canada Labour
Relations Board Respondents.

1978: November 14, 15; 1979: January 23.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Judicial review - Labour relations - Unfair labour
practices - Refusal to hire because of expulsion from
Union - Timeliness of complaint - Successive
requests for employment and refusals - Canada
Labour Code, R.S.C. 1970, c. L-1 (as amended by 1972
(Can.), c. 18), ss. 184(3) (a) (ii), 187(2), 189 - Federal
Court Act, R.S.C. 1970 (2nd Supp.), c. 10, s. 28.

A complaint was lodged by Sheehan against Upper
Lakes on May 23, 1974, alleging a breach of s.
184(3)(a)(ii) in Part V of the Canada Labour Code,
R.S.C. 1970, c. L-1, as enacted by 1972 (Can.), c. 18, s.
1. The Canada Labour Relations Board concluded that
the complaint must be dismissed as untimely under s.
187(2) of the Code and as ill-founded in fact. The
Federal Court of Appeal, on an application to it under s.
28 of the Federal Court Act, R.S.C. 1970 (2nd Supp.),
c. 10 set aside the decision of the Board holding that the
complaint was timely, that a violation of s. 184(3)(a)(ii)
had been established and that the case should be remit-
ted to the Board for the prescription of a remedy under
s. 189 of the Code.

The unfair practice charged against the appellant was
the refusal to employ the respondent Sheehan because
he had been expelled from trade union membership for a
reason other than a failure to pay required union dues.
He had been expelled from the Seafarers International
Union, of which he had been an officer, because of
activities in forming and supporting a rival union, the
Canadian Maritime Union, of which he became first
president. The C.M.U. subsequently merged with
another union and in 1964 Sheehan was expelled from
that union for a reason other than a failure to pay union
dues. From that time on he was unable to get employ-
ment as a seaman. The C.M.U. refused his offer to pay
dues and the appellant company refused to hire him.
Prior to March 1, 1973, when s. 184(3)(a)(ii) came into
effect, it was not an unfair employer practice to refuse

Upper Lakes Shipping Ltd. Appelante;

et

Mike Sheehan et le Conseil canadien des
relations du travail Intimis.

1978: les 14 et 15 novembre; 1979: le 23 janvier.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL FtDVRALE

Contrdle judiciaire - Relations de travail - Prati-
que diloyale de travail - Refus d'embaucher en raison
de l'exclusion du syndicat - Dilai pour porter plainte
- Demandes successives d'emploi et refus - Code
canadien du travail, S.R.C. 1970, chap. L-1 (modifid
par 1972 (Can.), chap 18), art. 184(3)a)(ii), 187(2) et
189 - Loi sur la Cour fidirale, S.R.C. 1970 (2e Supp.),
chap. 10, art. 28.

Le 23 mai 1974, Sheehan a dipos6 une plainte contre
Upper Lakes pour une violation du sous-al. 184(3)a)(ii)
de la Partie V du Code canadien du travail, S.R.C.
1970, chap. L-1, 6dict6 par 1972 (Can.), chap. 18, art.
1. Le Conseil canadien des relations du travail a conclu
au rejet de la plainte parce qu'elle 6tait tardive aux
termes du par. 187(2) du Code et parce qu'elle ne
s'appuyait pas sur les faits. Sur demande introduite en
vertu de l'art. 28 de la Loi sur la Courfidirale, S.R.C.
1970 (2* Supp.), chap. 10, la Cour d'appel f6d6rale a
infirm6 la d6cision du Conseil. Elle a conclu que la
plainte avait t6 pr6sent6e dans le d6lai pr6vu, qu'il y
avait eu violation du sous-al. 184(3)a)(ii) et que l'affaire
devait 8tre renvoy6e au Conseil pour qu'il accorde un
redressement conforme aux dispositions de l'art. 189 du
Code.

La pratique dbloyale imput6e A l'appelante est le refus
d'embaucher l'intim6 Sheehan parce qu'il avait 6 exclu
d6finitivement du syndicat pour une raison autre que le
d6faut de paiement des contributions syndicales. II avait
6t6 exclu du Syndicat international des marins, dont il
avait 6t6 un des dirigeants, A cause de son r6le dans
l'organisation d'un syndicat rival, le Syndicat des marins
du Canada, dont il fut le premier pr6sident. Par la suite,
le S.M.C. s'est fusionn6 avec un autre syndicat et en
1964 Sheehan a 6 expuls6 de ce syndicat pour une
raison autre que le d6faut de payer les contributions
syndicales. Depuis lors, il a essay6, en vain, de trouver
un emploi de marin. Le S.M.C. a refus6 de recevoir sa
contribution et la compagnie appelante a refus6 de
l'embaucher. Avant le l, mars 1973, date d'entr6e en
vigueur du sous-al. 184(3)a)(ii), ce n'6tait pas une prati-
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to employ a person because of expulsion from a Union.
Sheehan had known for several years, far longer than
the "ninety days prior to the filing of the complaint",
that the company was refusing to employ him. However
he founded his complaint on refusals by the company
president and vice-president personnel on April 26,
1974, and May 3, 1974, respectively.

Held: The appeal should be allowed.

Per Laskin C.J. and Martland, Ritchie, Spence, Dick-
son and Estey JJ.: The issue is whether the complaint
filed on May 23, 1974, was made not later than ninety
days from the date on which the complainant knew or in
the opinion of the Board ought to have been known of
the action or circumstances giving rise to the complaint,
as prescribed by s. 187(2). The Board rightly rejected
the contention that one rebuff or a succession of rebuffs
does not make subsequent applications untimely so long
as a complaint is filed within ninety days of the latest
rebuff. To enable a complainant to found a succession of
complaints would make a mockery of s. 187(2) even if it
was applicable irrespective of res judicata. There can be
no doubt that the period of limitation runs against a
refusal to employ where the refusal occurred long before
a complaint is made in respect of a subsequent refusal
based on the same circumstances. While s. 118(m) of
the Labour Code authorizes the Board to enlarge the
time for instituting the proceeding it does not empower
the Board to alter a substantive provision of the statute
prescribing a time limit for filing complaints. The power
under s. 118(m) does not entitle the Board to give
latitude to a complainant who is out of time under the
statute.

Per Pigeon, Beetz and Pratte JJ. concurring in the
result: An enactment prohibiting previously legal con-
duct is not subject to an implied exception for continu-
ing situations. The issue is to be determined exclusively
under a consideration of what occurred after the coming
into force of par. 184(3)(a)(ii), that is March 1, 1973.
Further the Federal Court of Appeal was correct in
holding that "Each request for employment and refusal,
if in breach of s. 184 might have become the subject of a
complaint". There was not here any pre-existing
employer-employee situation, Sheehan was not asking
for reinstatement. He was asking for a job and therefore
each refusal in violation of par. 184(3)(a)(ii) could form
the basis of a complaint to the Board.

The question whether the refusal to hire Sheehan was
due to his expulsion from the C.M.U. was essentially
one of fact. On this the Board made a finding which the

que d6loyale de refuser d'embaucher quelqu'un en raison
de son exclusion d'un syndicat. Sheehan savait depuis
plusieurs ann6es, depuis beaucoup plus longtemps que
les Kquatre-vingt-dix jours avant le d6p6t de la plaintei,
que la compagnie refusait de l'embaucher. Toutefois, il
fondait sa plainte sur les refus du pr6sident et du
vice-pr6sident du personnel de la compagnie en date du
26 avril 1974 et du 3 mai 1974 respectivement.

Arrit: Le pourvoi doit 6tre accueilli.

Le juge en chef Laskin et les juges Martland, Ritchie,
Spence, Dickson et Estey: II faut se demander si la
plainte d6pos6e le 23 mai 1974 a 6t6 adress6e dans les
quatre-vingt-dix jours qui suivent la date A compter de
laquelle le plaignant a eu ou, de l'avis du Conseil, aurait
dfi avoir connaissance des mesures ou des circonstances
donnant lieu i la plainte, conform6ment aux dispositions
du par. 187(2). Le Conseil a eu raison de rejeter la
pr6tention qu'un refus ou une s6rie de refus n'excluent
pas les demandes d'emploi subs6quentes tant que la
plainte est d6pos6e dans les quatre-vingt-dix jours du
dernier refus. Permettre A un plaignant de d6poser une
s6rie de plaintes, serait tourner le par. 187(2) en d6ri-
sion, meme s'il s'appliquait ind6pendamment du principe
de chose jug6e. Il ne peut subsister aucun doute quant
au d6lai imparti pour porter plainte contre un refus
d'embaucher lorsqu'il pr6c6de de longtemps une plainte
relative A un refus ult6rieur fond6 sur les mimes cir-
constances. Alors que le par. 118m) du Code du travail
permet au Conseil d'6tendre le d6lai pour agir dans une
proc6dure, il n'autorise pas le Conseil A modifier une
disposition de fond de la Loi pr6voyant un d6lai pour
d6poser les plaintes. Le paragraphe 118m) ne permet
pas au Conseil d'accorder une latitude A un plaignant
qui, d'aprds la loi, est hors d61ai.

Les juges Pigeon, Beetz et Pratte qui souscrivent au
risultat: Une disposition qui interdit une conduite ant6-
rieurement l6gale n'est pas assujettie A une exception
implicite pour les situations continues. II faut donc
examiner la question en fonction uniquement des faits
survenus apris l'entr6e en vigueur du sous-al.
184(3)a)(ii), soit le l*' mars 1973. De plus la Cour
d'appel f6d6rale 6tait justifi6e de juger que: achaque
demande d'emploi suivie d'un refus en contravention de
l'article 184, aurait pu faire l'objet d'une plainte*. En
l'esp&e il n'y avait pas ant6rieurement de relations
employeur-employ6. Sheehan ne demandait pas sa r6in-
t6gration. II demandait un emploi et, en cons6quence,
chaque refus en violation du sous-al. 184(3)a)(ii) pou-
vait servir de fondement A une plainte auprbs du Conseil.

La question de savoir si le refus d'embaucher Sheehan
6tait fond6 sur son expulsion du S.M.C. 6tait essentielle-
ment une question de fait. Sur ce point le Conseil a tir6
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Court of Appeal overturned apparently for the sole
reason that appellant's president (Mr. Leitch) did not
testify "so that none of the allegation made by the
applicant in respect of his meeting with Mr. Leitch was
rebutted. . . ." . In so holding the Federal Court of
Appeal misconducted subs. 188(3) of the Code and subs.
24(1) of the Interpretation Act. What is deemed to be
established in the absence of evidence to the contrary is
not each and every allegation of the complaint in writ-
ing, but the "fact" of which the document, the com-
plaint, is evidence. This "fact" was failure to comply
with par. 184(3)(a). The vice-president having testified
as to the reason for denying employment there was some
evidence that the employer had not failed to comply and
the Federal Court of Appeal was not justified in revers-
ing the Board's finding on the merits.

[Central Broadcasting Company Ltd. v. Canada
Labour Relations Boad, [1977] 2 S.C.R. 112; National
Labor Relations Board v. Textile Machine Works Inc.
(1954), 214 F (2d) 929; National Labor Relations
Board v. Basic Wire Products Inc. (1975), 516 F. 2d
261 (6th C.C.A.); National Labour Relations Board v.
Pennwoven, Inc. (1952), 194 F. (2d) 521 (3rd C.C.A.);
National Labor Relations Board v. Childs Co. (1952),
195 F. (2d) 617 (2d C.C.A.); Local Lodge No. 1424,
International Association of Machinists v. National
Labour Relations Board (1960), 362 U.S. 411 referred
to.]

APPEAL from a judgment of the Federal Court
of Appeal' setting aside a decision of the Canada
Labour Relations Board 2 dismissing a complaint
of unfair labour practice. Appeal allowed, Board's
order dismissing complaint restored.

John Sopinka, Q.C., and R. Rovet, for the
appellant.

David Moore, for the respondent Sheehan.

C. L. Campbell, for the respondent Canada
Labour Relations Board.

The judgment of Laskin C.J. and Martland,
Ritchie, Spence, Dickson and Estey JJ. was deliv-
ered by

THE CHIEF JUSTICE-The proceedings out of
which this appeal arose originated in a complaint

'[1978] 1 F.C. 836.
2 [1976] 2 Canadian LRBR 187.

une conclusion que la Cour d'appel a apparemment
infirm6e pour la seule raison que le pr6sident de l'appe-
lante (M. Leitch) n'a pas t6moign6 ode sorte que les
all6gations du requbrant concernant la rencontre entre
lui-meme et M. Leitch n'ont pas 6t6 r6fut6es. . . .v . En
concluant ainsi, la Cour d'appel f6d6rale a mal inter-
pr6t6 le par. 188(3) du Code et le par. 24(1) de la Loi
sur l'interpritation. Ce qui est r6put6 avoir 6t6 6tabli, en
I'absence de preuve contraire, ce n'est pas chacune des
all6gations de la plainte mais le (faitv dont fait foi le
document, la plainte. Ce -faito 6tait le d6faut de se
conformer A I'al. 184(3)a). Le vice-pr6sident ayant
t6moign6 sur le motif du refus d'embaucher, il y avait
une certaine preuve que l'employeur n'avait pas omis de
se conformer et la Cour d'appel f6d6rale n'aurait pas dfi
infirmer la conclusion du Conseil sur le fond de la
plainte.

[Jurisprudence: Central Broadcasting Company Ltd.
c. Le Conseil canadien des relations du travail, [ 1977] 2
R.C.S. 112; National Labor Relations Board v. Textile
Machine Works Inc. (1954), 214 F (2d) 929; National
Labor Relations Board v. Basic Wire Products Inc.
(1975), 516 F. 2d 261 (6th C.C.A.); National Labor
Relations Board v. Pennwoven, Inc. (1952), 194 F. (2d)
521 (3rd C.C.A.); National Labor Relations Board v.
Childs Co. (1952), 195 F. (2d) 617 (2d C.C.A.); Local
Lodge No. 1424, International Association of Ma-
chinists v. National Labour Relations Board (1960),
362 U.S. 411.]

POURVOI A l'encontre d'un arret de la Cour
d'appel f6d6rale ' annulant une d6cision du Con-
seil canadien des relations du travail 2 qui a rejet6
une plainte de pratique dbloyale de travail. Pourvoi
accueilli, ordonnance du Conseil rejetant la plainte
r6tablie.

John Sopinka, c.r., et R. Rovet, pour I'appe-
lante.

David Moore, pour l'intim6 Sheehan.

C. L. Campbell, pour l'intim6 le Conseil cana-
dien des relations du travail.

Le jugement du juge en chef Laskin et des juges
Martland, Ritchie, Spence, Dickson et Estey a 6t6
rendu par

LE JUGE EN CHEF-Les proc6dures qui ont
donn6 lieu A ce pourvoi ont d6but6 par une plainte

'[19781 1 C.F. 836.
2 [1976] 2 Canadian LRBR 187.
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lodged by the respondent against the appellant
company on May 23, 1974, alleging a breach of s.
184(3)(a)(ii), being in Part V of the Canada
Labour Code, R.S.C. 1970, c.L-1, as enacted by
1972 (Can.), c. 18, s. 1, with effect from March 1,
1973. The complaint was lodged under s. 187(1),
and an amended complaint providing fuller par-
ticulars as requested by the company in its reply of
June 12, 1974 was filed on September 20, 1974.

The Canada Labour Relations Board concluded,
inter alia, that the complaint must be dismissed as
untimely under s. 187(2) of the Code. If this was a
proper conclusion on the evidence and on the
proper interpretation of s. 187(2), the complaint
failed in limine, and it would be of no avail to the
respondent complainant that the Board was guilty
of reviewable errors of law on other substantive
aspects of the issues, such as (for example) the
correct interpretation of s. 184(3)(a)(ii). The Fed-
eral Court of Appeal, on an application to it under
s. 28 of the Federal Court Act, R.S.C. 1970 (2nd
Supp.), c. 10, set aside the decision of the Board
(which had dismissed the complaint on several
grounds) holding that the complaint was timely,
that a violation of s. 184(3)(a)(ii) had been estab-
lished and that the case should be remitted to the
Board for the prescription of a remedy under s.
189 of the Labour Code.

The immediately relevant provisions of the
Labour Code read as follows:

187. (1) Subject to subsections (2) to (5) any person
or organization may make a complaint in writing to the
Board that an employer, a person acting on behalf of an
employer, a trade union, a person acting on behalf of a
trade union, or an employee has failed to comply with
section 148, 184 or 185.

(2) Subject to this section a complaint pursuant to
subsection (1) shall be made to the Board not later than
ninety days from the date on which the complainant
knew, or in the opinion of the Board ought to have
known of the action or circumstances giving rise to the
complaint.

184. (3) No employer and no person acting on behalf
of an employer shall

d6pos6e par l'intim6 contre l'appelante, le 23 mai
1974, pour une violation du sous-al. 184(3)a)(ii)
de la Partie V du Code canadien du travail,
S.R.C. 1970, chap. L-1, 6dict6 par 1972, (Can.)
chap. 18, art. 1, en vigueur depuis le I @mars 1973.
La plainte a 6t6 d6pos6e en vertu du par. 187(1) et
une plainte modifi6e plus d6taill6e a 6t6 produite le
20 septembre 1974 conform6ment A la demande
formul6e par la compagnie dans sa r6ponse du 12
juin 1974.

Le Conseil canadien des relations du travail a
conclu au rejet de la plainte, notamment parce
qu'elle 6tait tardive aux termes du par. 187(2) du
Code. Si cette conclusion est justifi6e vu la preuve
et l'interpr6tation appropri6e du par. 187(2), la
plainte est mal fond6e dbs le d6part et il est sans
importance que le Conseil ait commis des erreurs
de droit sujettes A revision sur d'autres questions
de fond, telles que (par exemple) la juste interpr6-
tation du sous-al. 184(3)a)(ii). Sur demande intro-
duite en vertu de l'art. 28 de la Loi sur la Cour
fidgrale, S.R.C. 1970 (2e Supp.), chap. 10, la
Cour d'appel f6d6rale a infirm6 la d6cision du
Conseil qui avait rejet6 la plainte pour plusieurs
motifs. Elle a conclu que la plainte avait 6t6
pr6sent6e dans le dblai pr6vu, qu'il y avait eu
violation du sous-al. 184(3)a)(ii) et que l'affaire
devait 6tre renvoybe au Conseil pour qu'il accorde
un redressement conforme aux dispositions de
l'art. 189 du Code du travail.

Voici les dispositions du Code du travail directe-
ment pertinentes:

187. (1) Sous r6serve des paragraphes (2) A (5),
toute personne ou organisation peut adresser au Conseil,
par 6crit, une plainte portant qu'un employeur, une
personne agissant pour le compte d'un employeur, un
syndicat, une personne agissant pour le compte d'un
syndicat ou un employ6 ne s'est pas conform6 aux
articles 148, 184 ou 185.

(2) Sous r6serve des autres dispositions du pr6sent
article, une plainte pouvant 8tre d6pos6e en application
du paragraphe (1) doit 6tre adress6e au Conseil dans les
quatre-vingt-dix jours qui suivent la date A compter de
laquelle le plaignant a eu ou, de l'avis du Conseil, aurait
dfi avoir connaissance des mesures ou des circonstances
donnant lieu A la plainte.

184. (3) Nul employeur et nulle personne agissant
pour le compte d'une employeur ne doit
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(a) refuse to employ or to continue to employ any
person or otherwise discriminate against any person in
regard to employment, or any term or condition of
employment because the person

(ii) has been expelled or suspended from member-
ship in a trade union for a reason other than a
failure to pay the periodic dues, assessments and
initiation fees uniformly required to be paid by all
members of the trade union as a condition of
acquiring or retaining membership in the trade
union,

The unfair practice charged against the appel-
lant is a refusal to employ the respondent Sheehan
because (to use the words of the Statute) he had
been expelled from trade union membership for a
reason other than a failure to pay required union
dues. The facts are not in dispute and, indeed, are
recounted at great length in the complaint and
amended complaint. Sheehan was expelled in 1961
from membership in the Seafarers International
Union, of which he had been an officer, because of
activities in forming and supporting a rival union,
the Canadian Maritime Union, of which he
became first president. The CMU became the
bargaining agent for unlicensed seamen employed
by the appellant company. In 1970 the CMU
merged with the Canadian Brotherhood of Rail-
way, Transport and General Workers, becoming
Local 401, CMU, of CBRT and GW. Sheehan
was expelled from the CMU in 1964 for a reason
other than a failure to pay union dues. From that
time on and through the years to the period
antedating the complaint he attempted to get
employment as a seaman on Canadian ships with-
out success. These attempts related to efforts to
obtain employment with the appellant company.

Sheehan knew J.D. Leitch, the president of the
company, and B. Merrigan, the vice-president of
personnel. The record shows that he had met with
Leitch at least six times prior to 1974 with refer-
ence to possible employment as a seaman and had
been refused each time. Indeed, the record shows
that, on the respondent's own recollection, he had
sought employment on fourteen occasions from
1970 to 1974 and had been consistently turned
down.

a) refuser d'embaucher ou de continuer A employer
une personne, ni autrement prendre contre une per-
sonne des mesures discriminatoires en ce qui concerne
un emploi ou une condition d'emploi, parce que cette
personne

(ii) a 6 exclue d6finitivement ou temporairement
d'un syndicat pour une raison autre que le d6faut de
paiement des cotisations p6riodiques, contributions
et droits d'adh6sion que tous les membres du syndi-
cat sont uniform6ment tenus de payer pour adh6rer
ou rester adh6rents au syndicat,

La pratique dbloyale imput6e A l'appelante est le
refus d'embaucher l'intim6 Sheehan parce que
(pour reprendre les termes de la Loi) il avait 6t6
exclu d6finitivement d'un syndicat pour une raison
autre que le d6faut de paiement des contributions
syndicales. Les faits, relat6s en d6tail dans la
plainte et la plainte modifi6e, ne sont pas contes-
t6s. En 1961, Sheehan a 6t6 exclu du Syndicat
international des marins, dont il avait 6t6 un des
dirigeants, A cause de son r8le dans l'organisation
d'un syndicat rival, le Syndicat des marins du
Canada, dont il fut le premier pr6sident. Le SMC
est devenu l'agent n6gociateur des marins non
brevetbs au service de la compagnie appelante. En
1970, le SMC a fusionn6 avec la Fraternit6 cana-
dienne des cheminots, employds des transports et
autres ouvriers, devenant la section locale 401 de
la FCCET & AO, SMC. Sheehan a 6t6 expuls6 du
SMC en 1964 pour une raison autre que le d6faut
de payer les contributions syndicales. Depuis lors
et pendant les ann6es qui ont pr6c6d6 l'6poque du
d6p6t de sa plainte, il a essay6, en vain, de trouver
un emploi de marin A bord de navires canadiens.
Toutes ses tentatives visaient a obtenir un emploi
auprbs de la compagnie appelante.

Sheehan connaissait J.D. Leitch, le pr6sident de
la compagnie, et B. Merrigan, le vice-pr6sident du
personnel. II ressort du dossier qu'il a rencontr6
Leitch au moins six fois, avant 1974, au sujet d'un
emploi possible de marin et a chaque fois essuy6
un refus. De fait, le dossier 6tablit que l'intim6 se
souvient d'avoir fait entre 1970 et 1974 quatorze
demandes d'emploi qui ont toutes 6t6 refus6es.
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It is well to note that prior to March 1, 1973
when s. 184(3)(a)(ii) of the Labour Code came
into effect it was not an unfair employer practice
to refuse to employ a person because of expulsion
from a union, whether or not it was the union
holding bargaining rights with the employer. It is
admitted that after March 1, 1973, and prior to
April 26, 1974 (a date whose relevance will
become evident shortly) Sheehan met on many
occasions with Leitch and Merrigan and requested
and was refused employment. In order to meet the
time requirement of s. 187(2), Sheehan founded
his complaint on a refusal by Leitch to give him
employment when so requested on April 26, 1974
and on a similar refusal by Merrigan on May 3,
1974.

What falls for consideration on the foregoing
facts is whether the complaint filed on May 23,
1974 was made "not later than ninety days from
the date on which the complainant knew, or in the
opinion of the Board ought to have known of the
action or circumstances giving rise to the com-
plaint". As a purely factual matter, Sheehan knew
years and months before February 22, 1974 (being
ninety days before the filing of the complaint
herein) of the blanket refusal of the appellant
company to employ him on its ships. Certainly, he
knew of this uncompromising refusal shortly after
March 1, 1973 when a refusal on the ground of
expulsion from a union (other than for non-pay-
ment of union dues) became an unfair employer
practice.

It is contended, however, that one rebuff or a
succession of rebuffs does not make subsequent
applications for employment untimely so long as a
complaint is filed within ninety days of the latest
rebuff. The Board rejected this contention in the
following words:

Having now heard the evidence, the Board is satisfied
that the complaint of Mr. Sheehan is indeed untimely in
that the incidents complained of cannot, in the circum-
stances, be considered separately and are no more than
the continuation of a situation which had arisen in the
early 1960's and which has remained substantially
unchanged.

Il convient de souligner qu'avant le ler mars
1973, date d'entr6e en vigueur du sous-al.
184(3)a)(ii) du Code du travail, ce n'6tait pas une
pratique dbloyale de refuser d'embaucher quel-
qu'un en raison de son exclusion d'un syndicat,
qu'il s'agisse ou non du syndicat accr6dit6 aupris
de l'employeur. Il est admis qu'aprds le l' mars
1973 et avant le 26 avril 1974 (date dont l'impor-
tance va ressortir sous peu) Sheehan a rencontr6
Leitch et Merrigan A plusieurs reprises et qu'il a
sollicit6 en vain un emploi. Afin d'8tre dans le
d6lai fix6 au par. 187(2), Sheehan a fond6 sa
plainte sur le refus de Leitch de l'embaucher lors-
qu'il l'a sollicit6 A cette fin le 26 avril 1974 et sur
un refus semblable de Merrigan, le 3 mai 1974.

II faut donc se demander, A la lumibre des faits
susmentionn6s, si la plainte d6pos6e le 23 mai 1974
a 6t6 adress6e adans les quatre-vingt-dix jours qui
suivent la date A compter de laquelle le plaignant a
eu ou, de l'avis du Conseil, aurait dfi avoir connais-
sance des mesures ou des circonstances donnant
lieu A la plainte>. Les faits 6tablissent clairement
que Sheehan savait des mois et des annbes avant le
22 f6vrier 1974 (soit quatre-vingt-dix jours avant
le d6p6t de la plainte en l'esp6ce) que la compa-
gnie appelante refusait syst6matiquement de l'em-
baucher sur ses bateaux. II 6tait certainement au
courant de ce refus cat6gorique peu aprbs le 1'
mars 1973, date A laquelle le refus d'embaucher
une personne au motif qu'elle a 6t6 exclue d'un
syndicat (pour une raison autre que le d6faut de
payer les contributions) est devenu, aux termes de
la Loi, une pratique d6loyale.

On pr6tend toutefois qu'un refus ou une s6rie de
refus n'excluent pas les demandes d'emploi subs6-
quentes tant que la plainte est d6pos6e dans les
quatre-vingt-dix jours du dernier refus. Le Conseil
a rejet6 cette pr6tention en ces termes:

Aprbs avoir entendu les t6moins, le Conseil est con-
vaincu que M. Sheehan n'a effectivement pas port6
plainte dans le d6lai imparti en ce que, dans les circons-
tances, les incidents dont il se plaint ne peuvent etre
consid6r6s comme des incidents s6par6s; il ne s'agit en
fait que du dernier 6pisode d'une longue suite d'6v6ne-
ments qui a commenc6 au d6but des ann6es 60.
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The Federal Court of Appeal took an opposite
view, that of counsel for Sheehan, speaking
through Urie J.A. as follows:

With great respect, I am of the opinion that the Board
was in error in so finding. In the first place since the
prohibitions embodied in section 184 did not come into
force until March 1973, there could not have been an
offence committed contrary thereto until after that date.
Thus, in my view, what had happened before that date
could have no possible bearing on a violation of the
prohibition committed thereafter. If what was done after
the enactment of the statute was an offence the fact that
exactly the same thing could have been done before its
enactment with impunity, does not make it any less a
violation of the statute. Moreover, clearly, in my view,
each request for employment and refusal, if in breach of
section 184 might have become the subject of a com-
plaint. Since, in this case, the complaint was made on
May 23, 1974 in respect of the alleged refusals to
employ the Applicant on April 26, 1974 and May 3,
1974, it was not untimely and the Board erred in finding
that it was.

I do not disagree with the Federal Court of
Appeal that it was appropriate to measure the
timeliness of a complaint from March 1, 1973
when the subject matter thereof became a prohib-
ited practice. However, I cannot agree that there
can be any number of requests and refusals, relat-
ing to the same circumstances, to enable a com-
plainant to found a succession of complaints under
s. 187(1) so long as he takes care to bring them
successively within ninety days of any request and
refusal. That would make a mockery of s. 187(2),
even if it was applicable irrespective of res judica-
ta, which was not mentioned by the Federal Court
of Appeal.

There are two aspects to the conclusion of the
Federal Court of Appeal which are not spelled out
in its reasons. One is that there is here a contin-
uous injury, on the analogy to nuisance cases, and
the second, related to it, is that the ninety day
period was established to limit the period within
which remedial measures may be operative, if
prescribed by the Board under s. 189 when it finds
a breach of s. 184(3)(a)(ii).

Le juge Urie, au nom de la Cour d'appel f6d6rale,
a adopt6 un point de vue contraire, celui de l'avo-
cat de Sheehan:

En toute d6f6rence, je suis d'avis que la conclusion du
Conseil est erron6e. En premier lieu, puisque les inter-
dictions incorporbes dans l'article 184 ne sont entr6es en
vigueur qu'en mars 1973, il n'a pu y avoir infraction A
ces interdictions qu'aprbs cette date. Par cons6quent, A
mon sens, les 6v6nements qui se sont produits avant cette
date n'ont aucun rapport avec l'infraction commise ult6-
rieurement. Si ce qui a 6t6 fait aprbs I'adoption de la loi
constituait une infraction, le fait qu'exactement la m8me
chose aurait pu se produire impun6ment avant son adop-
tion n'en constitue pas moins une violation de la loi. De
plus, A mon avis, il est clair que chaque demande
d'emploi suivie d'un refus en contravention de l'article
184, aurait pu faire l'objet d'une plainte. En l'espbce,
puisque la plainte a 6t6 d6pos6e le 23 mai 1974 relative-
ment A des pr6tendus refus en date du 26 avril 1974 et
du 3 mai 1974 d'embaucher le requbrant, on ne peut
conclure que la plainte n'a pas 6t6 d6pos6e dans le d6lai
fix6 et le Conseil a err6 en concluant qu'elle l'avait 6t6.

Je suis d'accord avec la Cour d'appel f6d6rale
qu'il convient d'6valuer si une plainte a 6t6 d6pos6e
A temps en partant du 1 mars 1973, date A
laquelle ce qui en fait l'objet est devenu une prati-
que d6fendue. Cependant, je n'admets pas qu'on
puisse invoquer un nombre ind6fini de demandes et
de refus relatifs aux mimes circonstances, pour
permettre au plaignant de d6poser une s6rie de
plaintes aux termes du par. 187(1), du moment
qu'il prend soin de les pr6senter successivement
dans les quatre-vingt-dix jours de chaque refus. Ce
serait tourner le par. 187(2) en d6rision, m~me s'il
s'appliquait ind6pendamment du principe de chose
jug6e dont la Cour d'appel f6d6rale n'a pas fait
mention.

La conclusion de la Cour d'appel f6d6rale sou-
lbve deux points qui ne sont pas explicit6s par ses
motifs. Le premier est I'existence d'un pr6judice
continu en I'esp6ce, par analogie aux cas de nui-
sance, et le second, qui s'y rattache, est que le d6lai
de quatre-vingt-dix jours vise A limiter la pbriode A
laquelle les redressements peuvent s'appliquer, s'ils
sont ordonn6s par le Conseil en vertu de l'art. 189
lorsqu'il conclut A la violation du sous-al.
184(3)a)(ii).
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Before dealing with these two matters, there are
some general observations which I would make.
The unfair practice which is the subject of s.
184(3)(a)(ii) effects a statutory modification of
closed and union shop provisions in a collective
agreement. It provides employment protection and
access to employment by persons who have or may
run foul of union disciplinary measures which
result in their exclusion or suspension from union
membership. A complaint under this statutory
provision in the case of one seeking employment
depends on a demand for and a refusal of employ-
ment and, although there was no such contested
fact in the present case, it would ordinarily involve
the availability of a position which is denied to the
complainant: cf National Labor Relations Board
v. Textile Machine Works Inc. 3, at p. 932.

The question of timeliness under s. 187(2)
comes before the Courts for the first time. It has
been litigated, however, quite extensively in the
United States under a comparable statutory provi-
sion, s. 10(b) of the National Labor Relations Act,
as amended, 61 Stat. 146, 29 U.S.C. s. 160(b).
That section reads as follows in its relevant terms:

Provided ... no complaint shall issue based upon any
unfair labour practice occurring more than six months
prior to the filing of the charge with the Board and the
service of a copy thereof upon the person against whom
such charge is made ...

As is the case here, the United States limitation
provision applies to a variety of unfair practices,
not all of them open to the same application of the
limitation. For example, an initial refusal to bar-
gain collectively with a validly certified union
within the limitation period which is not made the
subject of a complaint, may not necessarily bar a
subsequent complaint when the duty to bargain is
a continuing one: see National Labor Relations
Board v. Basic Wire Products Inc.4 The central
question in the present case is, of course, whether
the refusal to hire is in the category of continuing
wrongs.

(1954), 214 F. 2d 929 (3rd C.C.A.).
4(1975), 516 F. 2d 261 (6th C.C.A.).

Avant d'examiner ces deux points, j'aimerais
faire quelques remarques d'ordre g6ndral. La pra-
tique dbloyale d6finie au sous-al. 184(3)a)(ii)
apporte par le truchement de la loi une modifica-
tion aux dispositions relatives 1 l'atelier ferm6 ou
syndical dans une convention collective. Elle assure
la s6curit6 d'emploi et I'acc~s A un emploi aux
personnes qui sont ou peuvent 8tre vis6es par des
mesures disciplinaires entrainant leur exclusion
d6finitive ou temporaire d'un syndicat. Dans le cas
d'une personne qui cherche un emploi, une plainte
port6e en vertu de cette disposition de la Loi est
subordonn6e A une demande d'emploi et A un refus
et, bien que ce fait n'ait pas 6t6 contest6 en
l'espace, elle implique normalement l'existence
d'un emploi disponible refus6 au requ6rant: voir
National Labor Relations Board v. Textile
Machine Works Inc. , i la p. 932.

C'est la premiere fois que cette Cour 6tudie la
question du d6lai impos6 par le par. 187(2).
Cependant elle a 6t6 fr6quemment d6battue devant
les tribunaux ambricains A l'6gard d'une disposi-
tion analogue, le par. 10b) de la National Labor
Relations Act, modifi6 par 61 Stat. 146, 29 U.S.C.
art. 160b). Voici le passage pertinent de cet article:

[TRADUCTION] Sous r6serve . .. que l'on ne peut porter
plainte contre une pratique d6loyale de travail survenue
plus de six mois avant le d6p6t de la plainte auprds du
conseil et la signification d'une copie de celle-ci A la
personne vis6e par la plainte . . .

La prescription impos6e aux Etats-Unis par cette
disposition vise, comme en l'esp~ce, plusieurs
sortes de pratiques d6loyales auxquelles elle ne
s'applique pas toujours de la mime manidre. Par
exemple, le premier refus de n6gocier collective-
ment avec un syndicat dfiment accr6dit6 qui ne fait
pas l'objet d'une plainte dans le d6lai imparti, ne
constitue pas n6cessairement une fin de non-rece-
voir a une plainte ult6rieure lorsque l'obligation de
n6gocier est continue: voir National Labor Rela-
tions Board v. Basic Wire Products Inc.4 La ques-
tion principale en l'espace est, bien sfir, de savoir si
le refus d'embaucher entre dans la cat6gorie des
d6lits continus.

(1954), 214 F. 2d 929 (3rd C.C.A.).
4 (1975), 516 F. 2d 261 (6th C.C.A.).
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I think it sufficient to refer to three cases, one in
the Supreme Court of the United States, in sup-
port of my view that Sheehan's complaint is out of
time. The relevance of the references is strength-
ened by the fact that the Canadian provision casts
a wider net in language in respect of timeliness
than does the American provision. Here, the stat-
ute speaks of "the action or circumstances giving
rise to the complaint"; there, the language refers
to a complaint "based upon any unfair labour
practice". It is of course important to note that no
change in circumstances is alleged or shown here
to provide a basis for distinguishing Sheehan's
position in 1973 or earlier from his position in
April 26 and May 3, 1974.

The first of the three cases is National Labor
Relations Board v. Pennwoven, Inc.5 There the
Court was concerned with the enforcement of a
Board order directing the reinstatement of three
employees who, the Board found, had been dis-
criminated against because of union activity in not
being called back in accordance with their seniori-
ty after the reopening of the employer's plant
following a summer shutdown. More than six
months had elapsed between the discriminatory
failure to re-employ the complainants and the
filing of their complaint. The Court held that the
complaint was untimely and dealt with the conten-
tion that the situation was comparable to a con-
tinuing tort like nuisance. Goodrich J., noting that
the point was a new one, disposed of it, (at p. 525)
in the following words, which appeal to me:

If we take the position that a discriminatory failure to
reinstate an employee is to be treated like a continuing
tort, that employee's case will never be closed until it is
finally litigated. Ten years after the event, he can still
file charges that he was discriminatorily discharged and
that he should be reinstated with back pay. The Board
concedes that his back pay would only start from the
day six months before the filing of the charges. But
subject to this limitation, on the Board's argument, his
claim for reinstatement and back pay will keep on so
long as he lives or until he is reinstated. We do not think
that such an interpretation of the statute accomplishes
the legislative purposes. We conclude that when the

(1952), 194 F. 2d 521 (3rd C.C.A.).

Il suffit, je crois, de mentionner trois arrats,
dont l'un de la Cour supreme des Ptats-Unis, pour
appuyer mon opinion que la plainte de Sheehan est
tardive. Leur pertinence est d'autant plus grande
que la disposition canadienne est plus g6ndrale sur
la question du d6lai que la disposition am6ricaine.
Ici, la Loi parle ades mesures ou circonstances
donnant lieu A la plaintep; aux Etats-Unis, la Loi
parle d'une plainte econtre une pratique dbloyale
de travail*. Bien sfir, il est important de souligner
que l'on n'all~gue ni ne d6montre ici aucun chan-
gement de circonstances pour distinguer la situa-
tion de Sheehan en 1973, ou avant cette date, de sa
situation les 26 avril et 3 mai 1974.

Le premier de ces trois arrats est National
Labor Relations Board v. Pennwoven, Inc.5 La
Cour avait A statuer sur la mise en application
d'une ordonnance du conseil visant la r6int6gration
de trois employds qui, de l'avis du conseil, avaient
6t6 victimes de discrimination en raison de leurs
activit6s syndicales, parce qu'ils n'avaient pas 6t6
rappel6s au travail selon leur anciennet6 A la r6ou-
verture de l'6tablissement de l'employeur aprbs
une fermeture d'6t6. Plus de six mois s'6taient
6coul~s entre l'acte discriminatoire reproch6 et le
d6p6t de la plainte. La Cour a jug6 que la plainte
6tait tardive et a examin6 la pr6tention que la
situation 6tait comparable A un acte d6lictuel con-
tinu analogue A une nuisance. Le juge Goodrich a
fait remarquer qu'il s'agissait IA d'un nouvel argu-
ment et je suis d'accord avec ce qu'il en dit (A la p.
525):

[TRADUCTION] . . .

Si nous d6cidons qu'un refus discriminatoire de r6int6-
grer un employ6 doit etre consid6rb comme un acte
d6lictuel continu, le cas de cet employ6 ne pourra 8tre
r6gl6 d6finitivement que devant les tribunaux. Dix ans
plus tard, il pourra encore se plaindre d'un cong6die-
ment discriminatoire et demander sa r6int6gration avec
rappel de salaire. Le conseil reconnait que ce rappel de
salaire ne commencerait que six mois avant le d6pit de
la plainte. Mais selon lui, sous r6serve de cette restric-
tion, le recours visant la r6int6gration et le rappel de
salaire subsistera aussi longtemps que l'employ6 vivra ou
jusqu'A sa r6int6gration. A notre avis, cette interpr6ta-
tion n'est pas conforme aux buts de la loi. Nous con-

s (1952), 194 F. 2d 521 (3rd C.C.A.).
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respondent in this case failed to call these three people
back to work and they knew it and knew, or thought
they knew, why they were not being called back, the
respondent's act of discrimination had taken place and
his liability accrued thereupon. We do not think it
continues indefinitely but is barred if charges are not
brought within six months.

The second case is National Labor Relations
Board v. Childs Co.6 It involved, inter alia, an
order of the Board directing the respondent
employer to offer employment to a former
employee who had been discharged under a closed
shop agreement although his union dues were fully
paid. The agreement was invalid under the Taft-
Hartley Act, but the employee filed his complaint
seeking reinstatement more than six months after
his discharge. Later, he filed an amended com-
plaint in which he reiterated his original charge,
but it was treated by the Board as a request for
new employment by reason of a letter written to
the employer after the original complaint was
filed, followed by another refusal by the employer
to re-hire the complainant. A majority of the
Court denied enforcement of the Board's order. I
refer particularly to the reasons of Judge Learned
Hand at p. 621 of the report, where he considered
whether there was in the case any difference be-
tween an application for reinstatement and a
request for new employment. I quote two passages
of his reasons:
... The question is as to the meaning of the words "any
unfair labor practice occurring more than six months
prior to the filing of the charge", and, as I understand
the opinion, this limitation ran against Potter only
because he demanded reinstatement in, and restoration
to, his original position with back pay and seniority. Had
he merely asked for new employment dating from the
time of his demand, it would have been an independent
"unfair labor practice" to refuse him, although the
refusal were for the original reason: i.e., that the union
unlawfully demanded it. It is indeed possible so to read
the words, but it seems to me that to do so defeats the
purpose of the limitation, because it results in making a
new "unfair labor practice" out of each repeated refusal
of the employer to relent and retract. The necessary
consequence is that the initial wrong can be made to

6 (1952), 195 F. 2d 617 (2d C.C.A.).

cluons en l'esp6ce que ds que l'intim6e a omis de
rappeler ces trois personnes au travail alors que celles-ci
connaissaient ou croyaient connaitre la raison pour
laquelle elles n'6taient pas r6int6gr6es, l'intim6e a pris la
mesure discriminatoire et a engag6 sa responsabilit6.
Nous ne croyons pas que cette responsabilit6 subsiste
ind6finiment; elle disparait si aucune plainte n'est d6po-
s6e dans les six mois.

La deuxieme affaire est National Labor Rela-
tions Board v. Childs Co. 6 Le conseil avait enjoint
A l'employeur intim6 d'offrir un emploi A un ancien
employ6 qui avait 6t6 cong6di6 aux termes d'une
entente d'exclusivit6 syndicale, bien qu'il ait pay6
toutes ses cotisations syndicales. L'entente 6tait
ill6gale aux termes de la Taft-Hartley Act, mais
l'employ6 avait d6pos6 sa plainte et demand6 sa
r6int6gration plus de six mois apres son renvoi. II
d6posa, plus tard, une plainte modifie r6it6rant sa
plainte initiale que le conseil traita comme une
nouvelle demande d'emploi, puisqu'il avait 6crit
une lettre A l'employeur apres le d6pot de la pre-
miere plainte et que ce dernier avait de nouveau
refus6 de le reembaucher. La Cour A la majorit6 a
refus6 de faire ex6cuter l'ordonnance du conseil. Je
tiens A mentionner les motifs du juge Learned
Hand (A la p. 621 du recueil) o6 il se demande s'il
y avait dans ce cas une diff6rence entre une
demande de r6integration et une demande de
nouvel emploi. Je cite deux extraits de ses motifs:

[TRADUCTION] ... Il s'agit d'interpr6ter le sens des
mots oune pratique deloyale de travail survenue plus de
six mois avant le d6p6t de la plainte, et, si je comprends
bien, Potter s'est heurt6 A cette restriction seulement
parce qu'il a demand6 d'8tre r6int6gr6 A son ancien poste
avec rappel de salaire et anciennet6. S'il avait simple-
ment sollicit6 un nouvel emploi, A la date de sa
demande, le refus aurait 6t6 une apratique d6loyale de
travail, distincte, meme s'il 6tait fond6 sur le motif
initial: c'est-A-dire l'exigence ill6gale du syndicat. On
peut effectivement interpr6ter les mots de cette manibre
mais, A mon avis, ce serait faire 6chec au but mEme de la
prescription car chaque nouveau refus de l'employeur de
revenir sur sa d6cision et de se r6tracter devient ainsi
une nouvelle apratique deloyale de travail*. En cons6-
quence l'acte dommageable initial peut durer ind6fini-

6 (1952), 195 F. 2d 617 (2d C.C.A.).
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persist indefinitely, unless the employer finally recants
and the same must be also true as to the union...

... I of course agree that if the employer refused
Potter employment upon a new ground, which also
constituted an "unfair labor practice", the statute would
not apply; but it seems to me that when Potter was
discharged without condition, the wrong done him
should be deemed indivisible, and that to construe the
statute as giving him the privilege of keeping alive a part
of his grievance, though not the whole, would not con-
duce to that industrial peace which it is the overall
purpose of the Act to secure.

Chase J., who dissented, treated the letter which
followed the original complaint as a request for
employment rather than as merely reiterating a
claim for reinstatement, and he would have upheld
the Board's order accordingly. It may be that
separate unfair practices can be made out in a
particular case, one in respect of a wrongful refus-
al to reinstate and another in respect of a wrongful
refusal to hire. I am not concerned here with such
an issue but point to the words of Learned Hand J.
in the Childs case to support my view that the one
set of circumstances cannot, by multiplying
requests followed by refusals, give rise to a contin-
uous unfair practice.

I come now to the judgment of the Supreme
Court of the United States in Local Lodge No.
1424, International Association of Machinists v.
National Labor Relations Board'. The relevant
facts were as follows. The union, not having at the
time majority employee support, entered into a
collective agreement with a company, a term of
the agreement providing for union security in that
all employees were required, within a 45 day grace
period, to become and remain union members. It
was undisputed that it was an unfair labour prac-
tice to enter into a collective agreement when the
union did not at the time represent a majority of
the employees in the bargaining unit. Some ten
and twelve months after the original execution of
the agreement charges were filed with the Board
alleging the illegality of continued enforcement of
the "sweetheart" agreement, and complaints were
thereafter issued against the union and the com-
pany. The question was whether the complaints

7(1960), 362 U.S. 411.

ment A moins que finalement I'employeur ne c~de et ceci
vaut aussi pour le syndicat ...

... Je suis, bien scir, d'avis que si l'employeur refusait
un emploi A Potter pour une nouvelle raison, qui consti-
tuait 6galement une apratique d6loyale de travail,, la Loi
ne s'appliquerait pas; mais je crois que le pr6judice subi
par Potter lors de son renvoi inconditionnel doit 8tre
indivisible, car dire que la Loi lui permet de faire durer
une partie de son grief, et non le grief au complet, ne
favorise pas la paix industrielle que vise fondamentale-
ment la Loi.

Le juge Chase, dissident, a consid6r6 que la
lettre qui fit suite A la plainte originale 6tait une
demande d'emploi plut6t qu'une simple rbit6ration
de la demande de r6int6gration et il aurait, en
cons6quence, maintenu l'ordonnance du conseil. Il
se peut qu'il y ait deux sortes de pratiques dbloya-
les distinctes dans un cas particulier, I'une relative
au refus ill6gal de rbint6grer et l'autre au refus
ill6gal d'embaucher. Je n'ai pas A 6tudier cette
question ici mais je souligne les paroles du juge
Learned Hand, dans l'affaire Childs, pour appuyer
mon opinion qu'une situation particulibre ne peut,
par la multiplication des demandes et des refus,
engendrer une pratique d6loyale continue.

Je vais examiner maintenant l'arrt de la Cour
supr8me des ttats-Unis dans Local Lodge No.
1424, International Association of Machinists v.
National Labor Relations Board7. Voici les faits
pertinents: le syndicat qui, A ce moment, ne repr6-
sentait pas la majorit6 des employds, a conclu une
convention collective avec une compagnie. Aux
termes de la convention, une clause de s6curit6
syndicale exigeait que, dans un d6lai de grAce de
45 jours, tous les employ6s deviennent membres du
syndicat et le demeurent. II 6tait admis que c'6tait
une pratique d6loyale de travail que de conclure
une convention collective alors que le syndicat ne
repr6sentait pas, A l'6poque, la majorit6 des
employ6s de l'unit6 de n6gociation. Dix et douze
mois apris la signature de la convention, des plain-
tes ont t6 d6pos6es auprbs du conseil all6guant
I'ill6galit6 de l'application de al'accord de comp6-
rage. ainsi que des plaintes contre le syndicat et la
compagnie. II fallait d6terminer si les plaintes

7(1960), 362 U.S. 411.
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were untimely under s. 10(b) of the American Act.
A majority of the Board, and a majority of the
Federal Court of Appeals (D.C. Circuit) held that
they were not. The Supreme Court, with Frank-
furter and Whittaker JJ. dissenting, concluded
that they were out of time.

The Federal Court of Appeals accepted the
Pennwoven and Childs cases but distinguished
them as cases where there was no continuity of
illegality, contrasting the case before them as one
where the unfair practice resided in the continuous
and repetitive enforcement of the union security
clause, and not merely in the signing of the agree-
ment which contained it. The distinction did not
appeal to the Supreme Court. Harlan J., speaking
for the Court, said this:

It is doubtless true that s. 10(b) does not prevent all
use of evidence relating to events transpiring more than
six months before the filing and service of an unfair
labor practice charge. However, in applying rules of
evidence as to the admissibility of past events, due
regard for the purposes of s. 10(b) requires that two
different kinds of situations be distinguished. The first is
one where occurrences within the six-month limitations
period in and of themselves may constitute, as a substan-
tive matter, unfair labor practices. There, earlier events
may be utilized to shed light on the true character of
matters occurring within the limitations period; and for
that purpose s. 10(b) ordinarily does not bar such evi-
dentiary use of anterior events.

The second situation is that where conduct occurring
within the limitations period can be charged to be an
unfair labor practice only through reliance on an earlier
unfair labor practice. There the use of the earlier unfair
labor practice is not merely "evidentiary", since it does
not simply lay bare a putative current unfair labor
practice. Rather, it serves to cloak with illegality that
which was otherwise lawful. And where a complaint
based upon that earlier event is time-barred, to permit
the event itself to be so used in effect results in reviving
a legally defunct unfair labor practice.

The situation before us is of this latter variety, for the
entire foundation of the unfair labor practice charged
was the Union's time-barred lack of majority status
when the original collective bargaining agreement was
signed. In the absence of that fact enforcement of this
otherwise valid union security clause was wholly benign.

6taient tardives aux termes du par. l0b) de la loi
ambricaine. Le conseil et la Federal Court of
Appeals (D.C. Circuit) ont respectivement d6cid6
A la majorit6 que non. La Cour supr8me a statu6
qu'elles 6taient hors d6lai; les juges Frankfurter et
Whittaker 6taient dissidents.

La Federal Court of Appeals a adopt6 les arr~ts
Pennwoven et Childs, mais les a distingu6s au
motif que l'ill6galit6 n'y 6tait pas continue, par
opposition A l'affaire qui leur 6tait soumise, oia la
pratique dbloyale r6sidait en l'application continue
et r6p6t6e de la clause de s6curit6 syndicale et non
simplement en la signature de la convention. La
Cour supreme n'a pas retenu cette distinction.
Parlant au nom de la Cour, le juge Harlan a dit:

[TRADUCTION] . . .

Il est indubitablement vrai que le par. 10b) n'emp-
che pas l'usage de toute preuve d'6v6nements survenus
plus de six mois avant le d6p6t et la signification d'une
plainte contre une pratique d6loyale de travail. Cepen-
dant, dans l'application des r6gles de preuve A l'admissi-
bilit6 des 6v6nements pass6s, il faut distinguer deux
sortes de situations pour respecter le but du par. 10b):
tout d'abord le cas oci les 6v6nements survenus dans le
d6lai de six mois peuvent constituer en eux-m~mes, au
fond, une pratique d6loyale de travail. Dans ce cas, on
pourra invoquer des 6v6nements ant6rieurs pour faire le
jour sur le caractbre v6ritable de ce qui s'est produit
pendant le d6lai; et, A cette fin, le par. 10b) n'interdit
pas le recours A la preuve d'6v6nements antbrieurs.

Le deuxiame cas est celui oiA la conduite pendant le d6lai
n'est une pratique dbloyale de travail qu'en regard d'une
pratique d6loyale de travail ant&rieure. Dans ce cas, ce
n'est pas simplement A titre de spreuven que l'on invoque
cette pratique, car elle fait plus que r6v6ler une pratique
dbloyale de travail courante. Elle sert A entacher d'ill&
galit6 ce qui est autrement 16gal. Lorsque toute action
fond6e sur cet 6v6nement ant~rieur est prescrite, le
recours A cet 6v6nement, s'il 6tait autoris6, ferait en
somme revivre une pratique dbloyale de travail d6pour-
vue d'effet 16gal.

La situation qui nous est soumise relbve de la
deuxibme cat6gorie parce que la seule pratique dbloyale
de travail imput6e 6tait que le syndicat ne repr6sentait
pas la majorit6 des employ6s A l'6poque de la signature
de la convention originale. Hormis ce fait, la mise en
application de cette clause de s6curit6 syndicale valide
6tait tout A fait acceptable....
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It appears to me that the present case is a
fortiori in the light of the foregoing reasons and is
not in any way improved by the dissenting reasons
of Frankfurter and Whittaker JJ. Whatever may
be the correct approach to a limitation period with
reference to the continuing enforcement of a col-
lective agreement tainted in its original execution,
there can be no doubt of the running of the period
against a refusal to employ where the refusal
occurred long before a complaint made in respect
of a subsequent refusal based on the same circum-
stances. In such a case the earlier refusal or refus-
als are not merely background considerations
which can be brought forward for evidentiary pur-
poses but rather are attempts "to revive a legally
defunct unfair ... practice". The situation is not
redeemed by the contention that pecuniary
remedial relief under s. 189 of the Canada Labour
Code would be limited to pay for only the ninety
days preceding the complaint, assuming (and this
is not too clear) that the section entitles the Board
to grant such pecuniary relief in respect of an
unlawful refusal to hire. That would distort the
limitation provision as one referable not to a sub-
stantive complaint but to consequential remedies.

There is one further point that requires con-
sideration, and that is the Canada Labour Rela-
tions Board's reference to its power under s.
118(m) of the Labour Code which authorizes the
Board, in relation to any proceeding before it, inter
alia, to enlarge the time for instituting the pro-
ceeding. In its reasons, the Board took note of this
power in the following words:

Although the Board is also of the opinion that para-
graph 118(m) of the Code does empower it to enlarge
the time for filing complaints, this paragraph cannot be
read as allowing the Board to accept complaints based
on a situation which arose before the coming into effect
of the relevant sections of the Code, i.e., prior to March
1, 1973.

The Board appears to be saying that because
Sheehan's complaint was based on circumstances
which arose when the employer could lawfully
refuse employment to him under a closed or union
shop clause, s. 118(m) could not be invoked by it
after March 1, 1973 to enable Sheehan to turn
lawful action into unlawful action. I do not share
this view, but I am of the opinion that s. 118(m) is

A mon avis, ce raisonnement s'applique encore
mieux en l'espice et les motifs dissidents des juges
Frankfurter et Whittaker ne nous sont d'aucune
utilit6. Quelle que soit la fagon correcte d'aborder
la question de la prescription dans le cas de l'ex6-
cution continue d'une convention collective vici6e A
sa signature, il ne peut subsister aucun doute
quant au dblai imparti pour porter plainte contre
un refus d'embaucher lorsqu'il pr6chde de long-
temps une plainte relative A un refus ult6rieur
fond6 sur les m~mes circonstances. Dans ce cas, le
ou les refus ant6rieurs ne sont pas simplement des
consid6rations g6n6rales qui peuvent servir en
preuve, mais plut6t des tentatives de afaire revivre
une pratique dbloyale ... d6pourvue d'effet 16galn.
On n'am6liore pas la situation en pr6tendant que le
redressement p~cuniaire pr6vu A l'art. 189 du Code
canadien du travail ne vise que les quatre-vingt-
dix jours pr6c6dant la plainte, A supposer (ce qui
n'est pas certain) que l'article permet au Conseil
d'accorder pareil redressement p6cuniaire pour un
refus ill6gal d'embaucher. Ce serait fausser la
disposition sur la prescription que de l'appliquer
non pas A la plainte elle-mime mais aux redresse-
ments subs6quents.

Un autre point doit 8tre examin6. C'est la men-
tion, par le Conseil canadien des relations de tra-
vail, du pouvoir que lui accorde le par. 118m) du
Code du travail, notamment de proroger les d6lais
pour engager toute proc6dure devant lui. Dans ses
motifs, le Conseil a 6voqu6 ce pouvoir en ces
termes:

Mime si le Conseil est d'avis que le par. 118m) du
Code lui confare le pouvoir de proroger le d6lai de
pr6sentation d'une plainte, il reste que ce paragraphe ne
lui permet pas de recevoir des plaintes fond6es sur une
situation qui a pris naissance avant mime l'entr6e en
vigueur des articles pertinents du Code, c'est-A-dire
avant le lP' mars 1973.

Le Conseil semble dire que puisque la plainte de
Sheehan 6tait fond6e sur des circonstances surve-
nues A une 6poque ofi l'employeur pouvait 16gale-
ment lui refuser un emploi aux termes d'une clause
d'atelier ferm6 ou syndical, il ne pouvait invoquer
le par. 118m) aprds le ler mars 1973 pour permet-
tre A Sheehan de faire d6clarer ill6gal un acte
16gal. Je ne partage pas ce point de vue et je suis

914 [1979]l1 S.C.R.
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not applicable for another and more fundamental
reason, namely, that it does not empower the
Board to alter a substantive provision of the stat-
ute prescribing a time limit for filing complaints.

Section 118(m) is as follows:

118. The Board has, in relation to any proceeding
before it, power

(m) to abridge or enlarge the time for instituting the
proceedings or for doing any act, filing any document
or presenting any evidence in connection with the
proceeding.

I read this provision as empowering the Board to
abridge or enlarge the time for taking steps in a
proceeding which is properly before it, as, for
example, a certification proceeding. If, however,
the issue is whether a proceeding is timely under
the Board's governing statute, that is, whether the
Board can lawfully entertain it at all in the light of
s. 187(2), I do not regard its powers under s.
118(m) as entitling it to give latitude to a complai-
nant who is out of time under the statute. The
correlative would be that if it can enlarge it can
abridge, and that would be absurd. A complainant
is entitled to the advantage and is subject to the
limitation of the ninety day period under s. 187(2).
It can neither be restricted to a lesser period by
any direction of the Board nor be allowed a greater
period.

In the view I have taken on the issue of timeli-
ness, I find it unnecessary to deal with any other
issues raised in this appeal. I would, accordingly,
allow the appeal, set aside the judgment of the
Federal Court of Appeal and restore the Board's
order dismissing the complaint. It is not a case for
costs either here or in the Federal Court of
Appeal.

The judgment of Pigeon, Beetz and Pratte JJ.
was delivered by

PIGEON J.-This appeal is from a judgment of
the Federal Court of Appeal6 setting aside a deci-

8 [1978] 1 F.C. 836.

d'avis qu'il y a une autre raison fondamentale de
ne pas appliquer le par. 118m): ce paragraphe ne
permet pas au Conseil de modifier une disposition
de la loi qui fixe le d6lai pour le d6p6t des plaintes.

L'article 118(m) pr6voit:

118. Le Conseil a, relativement A toute proc6dure
engag6e devant lui, pouvoir

m) d'abr6ger ou d'6tendre le d61ai pour engager la
proc6dure ou pour accomplir un acte, d6poser un
document ou pr6senter une preuve dans le cadre de la
proc6dure;

Selon moi, cette disposition autorise le Conseil A
abr6ger ou A 6tendre le d6lai pour agir dans une
proc6dure qui lui est A bon droit soumise, comme
par exemple, une proc6dure d'accr6ditation. Tou-
tefois, s'il s'agit de d6cider si une proc6dure est
intent6e dans les d6lais, aux termes de la Loi
r6gissant le Conseil, c'est-A-dire si le Conseil peut
l6galement connaltre de la proc6dure aux termes
du par. 187(2), je ne crois pas que le par. 118m)
lui permettre d'accorder une latitude au plaignant
qui d'apr6s la Loi est hors d6lai. En corollaire, on
pourrait dire que s'il peut 6tendre le d6lai il peut
6galement l'abr6ger et ce serait absurde. Aux
termes du par. 187(2), un plaignant b6n6ficie du
d6lai de quatre-vingt-dix jours et subit les inconv6-
nients de cette prescription. Aucune ordonnance
du Conseil ne peut raccourcir ce d6lai ni le
proroger.

Compte tenu de ma conclusion sur la question
du d6lai, il m'est inutile d'6tudier les autres ques-
tions soulev6es dans ce pourvoi. Aussi, je suis
d'avis d'accueillir le pourvoi, d'infirmer l'arr~t de
la Cour d'appel f6d6rale et de r6tablir l'ordon-
nance du Conseil rejetant la plainte. Il n'y a pas
lieu d'accorder des d6pens en cette Cour ni en
Cour d'appel f6d6rale.

Le jugement des juges Pigeon, Beetz et Pratte a
t rendu par

LE JUGE PIGEON-Ce pourvoi attaque un arr~t
de la Cour d'appel f6d6raleg qui a annulM la d6ci-

8 [1978] 1 C.F. 836.
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sion of the Canada Labour Relations Board 9 dis-
missing a complaint of unfair labour practice
made by respondent Mike Sheehan against appel-
lant Upper Lakes Shipping Ltd. (the "Company").
The unfair practice charged against the Company
is a refusal to employ Sheehan because he had
been expelled from trade union membership for a
reason other than a failure to pay union dues. The
Board held the complaint untimely and also
unfounded in fact. On an application made by
Sheehan under s. 28 of the Federal Court Act, the
Federal Court of Appeal held that the complaint
was timely and also that the unfair practice
charged had been established and remitted the
case to the Board for the granting of consequential
relief.

Sheehan's application was based on para.
184(3)(a)(ii) of the Canada Labour Code as
enacted by 1972 (Can.), c. 18, s. 1, effective
March 1, 1973:

184. (3) No employer and no person acting on behalf
of an employer shall

(a) refuse to employ or continue to employ any
person or otherwise discriminate against any person in
regard to employment or any term or condition of
employment, because the person

(ii) has been expelled or suspended from member-
ship in a trade union for a reason other than a
failure to pay the periodic dues, assessments and
initiation fees uniformly required to be paid by all
members of the trade union as a condition of
acquiring or retaining membership in the trade
union,

The issue of timeliness arises under the provi-
sions of ss. I and 2 of s. 187 reading:

187. (1) Subject to subsections (2) to (5), any person
or organization may make a complaint in writing to the
Board that an employer, a person acting on behalf of an
employer, a trade union, a person acting on behalf of a
trade union or an employee has failed to comply with
section 148, 184 or 185.

(2) Subject to this section, a complaint pursuant to
subsection (1) shall be made to the Board not later than

1 [1976] 2 Can. L.R.B.R. 187.

sion du Conseil canadien des relations du travail 9

rejetant la plainte d6pos6e par l'intim6, Mike
Sheehan, contre l'appelante Upper Lakes Shipping
Ltd. (la cCompagnies). La pratique dbloyale impu-
t6e A la Compagnie consiste dans le refus d'embau-
cher Sheehan aprbs son expulsion du syndicat pour
une raison autre que le d6faut de payer ses cotisa-
tions. Le Conseil a jug6 que la plainte n'avait pas
6t6 pr6sent6e dans le d6lai requis et qu'elle n'6tait
pas fond6e en fait. Sur demande pr6sent6e par
Sheehan, en vertu de l'art. 28 de la Loi sur la
Courfidirale, la Cour d'appel f6d6rale a jug6 que
la plainte avait 6t6 pr6sent6e dans le d6lai requis,
que la pratique d6loyale en matibre de relations de
travail avait 6t6 prouv6e et a renvoy6 la cause
devant le Conseil pour qu'il accorde le redresse-
ment voulu.

La demande de Sheehan 6tait fond6e sur le
sous-al. 184(3)a)(ii) du Code canadien du travail
6dict6 par 1972 (Can.), chap. 18, art. 1, et entr6 en
vigueur le I- mars 1973:

184. (3) Nul employeur et nulle personne agissant
pour le compte d'un employeur ne doit

a) refuser d'embaucher ou de continuer A employer
une personne, ni autrement prendre contre une per-
sonne des mesures discriminatoires en ce qui concerne
un emploi ou une condition d'emploi, parce que cette
personne

(ii) a 6t exclue d6finitivement ou temporairement
d'un syndicat pour une raison autre que le d6faut de
paiement des cotisations p6riodiques, contributions
et droits d'adh6sion que tous les membres du syndi-
cat sont uniform6ment tenus de payer pour adh6rer
ou rester adh6rents au syndicat,

La question du dblai provient des dispositions
des par. 187(1) et (2) qui d6critent:

187. (1) Sous r6serve des paragraphes (2) A (5),
toute personne ou organisation peut adresser au Conseil,
par 6crit, une plainte portant qu'un employeur, une
personne agissant pour le compte d'un employeur, un
syndicat, une personne agissant pour le compte d'un
syndicat ou un employ6 ne s'est pas conform6 aux
articles 148, 184 ou 185.

(2) Sous r6serve des autres dispositions du pr6sent
article, une plainte pouvant 8tre d6pos6e en application

9 [1976] 2 Can. L.R.B.R. 187.
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ninety days from the date on which the complainant
knew, or in the opinion of the Board ought to have
known, of the action or circumstances giving rise to the
complaint.

In 1961, Sheehan was expelled from the Seafar-
ers' International Union because of his activities in
forming a rival union, the Canadian Maritime
Union (CMU) of which he became the first presi-
dent. The CMU then became the bargaining agent
for unlicensed seamen employed by the Company.
In 1964, after the election of a rival as president,
Sheehan was expelled from the CMU for a reason
other than a failure to pay union dues. After that
he was barred from employment as a seaman on
the Company's ships. The CMU refused his offer
to pay dues and the Company refused to hire him.

It does not appear that prior to the enactment
of para. 184(3)(a)(ii) there was any avenue of
complaint open to Sheehan against this situation.
The record shows that, after March 1, 1973 and
prior to April 26, 1974, Sheehan met on several
occasions with J. D. Leitch, the President of the
Company, and B. Merrigan the Vice-President.
On all those occasions he requested and was
refused employment. His complaint to the Board
was filed on May 23, 1974 and, in view of s.
187(2), it was founded on a refusal by Leitch to
give him employment on April 26, 1974 and on a
similar refusal by Merrigan on May 3, 1974.

In the reasons for judgment of the Board, the
issue of timeliness was disposed of in two sen-
tences, ([1976] 2 Can. LRBR 187 at p. 192):

Having now heard the evidence, the Board is satisfied
that the complaint of Mr. Sheehan is indeed untimely in
that the incidents complained of cannot, in the circum-
stances, be considered separately and are no more than
the continuation of a situation which had arisen in the
early 1960's and which has remained substantially
unchanged.

Although the Board is also of the opinion that s.
118(m) of the Code does empower it to enlarge the time
for filing complaints, this paragraph cannot be read as
allowing the Board to accept complaints based on a
situation which arose before the coming into effect of

du paragraphe (1) doit 8tre adress~e au Conseil dans les
quatre-vingt-dix jours qui suivent la date A compter de
laquelle le plaignant a eu ou, de l'avis du Conseil, aurait
dfi avoir connaissance des mesures ou des circonstances
donnant lieu A la plainte.

En 1961, Sheehan a t expuls6 du Syndicat
international des marins pour avoir particip6 A
l'organisation d'un syndicat rival, le Syndicat des
marins du Canada (SMC) dont il est devenu le
premier pr6sident. Le SMC est alors devenu
l'agent n6gociateur du personnel non brevet6
employ6 par la Compagnie. En 1964, aprbs l'6lec-
tion d'un rival A la pr6sidence, Sheehan a 6t6
expuls6 du SMC pour une raison autre que le
d6faut de payer ses cotisations. Dbs lors on lui a
refus6 un emploi de marin A bord des navires de la
Compagnie. Le SMC a refus6 son offre de payer
les cotisations et la Compagnie a refus6 de
l'engager.

Il semble qu'avant I'adoption du sous-al.
184(3)a)(ii) Sheehan n'avait aucun recours contre
cette situation. Le dossier montre qu'aprbs le 1cr
mars 1973 et avant le 26 avril 1974, Sheehan a
rencontr6 A plusieurs reprises J.D. Leitch pr6sident
de la Compagnie et B. Merrigan le vice-pr6sident.
A chaque fois, il a sollicit6 en vain un emploi. II a
d6pos6 aupris du Conseil le 23 mai 1974 une
plainte qu'il a fond6e, compte tenu du par. 187(2),
sur le refus de Leitch de lui donner un emploi le 26
avril 1974 et sur un refus semblable de Merrigan
le 3 mai 1974.

Dans les motifs de sa d6cision le Conseil a
tranch6 cette question en deux phrases, ([1976] 2
Can. LRBR 187 A la p. 192):

Aprbs avoir entendu les t6moins, le Conseil est con-
vaincu que M. Sheehan n'a effectivement pas port6
plainte dans le d6lai imparti en ce que, dans les circons-
tances, les incidents dont il se plaint ne peuvent 8tre
consid6r6s comme des incidents s6par6s; il ne s'agit en
fait que du dernier 6pisode d'une longue suite d'6v6ne-
ments qui a commenc6 au d6but des ann6es 60.

M~me si le Conseil est d'avis que le par. 118m) du
Code lui confbre le pouvoir de proroger le d6lai de
pr6sentation d'une plainte, il reste que ce paragraphe ne
lui permet pas de recevoir des plaintes fond6es sur une
situation qui a pris naissance avant mime l'entr6e en

[1979] 1 R.C.S. 917
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the relevant sections of the code, i.e., prior to March 1,
1973.

The Court of Appeal was clearly right in reject-
ing this construction of the statute. An enactment
prohibiting previously legal conduct is not subject
to an implied exception for continuing situations.
The issue is therefore to be determined exclusively
under a consideration of what occurred after the
coming into force of para. 184(3)(a)(ii) that is,
March 1, 1973. In my view the Federal Court of
Appeal was also correct in holding (at p. 841) that:
"Each request for employment and refusal, if in
breach of s. 184 might have become the subject of
a complaint". In its interim decision of February
26, 1975 ([1975] 2 Can. LRBR 55) the Board had
left this issue open saying (at p. 61):

In the absence of a prior decision of the Board, as is
the case here, the question of whether a renewed
attempt to secure employment is a distinct occurrence
which can give rise to a timely complaint is basically a
question of fact, which can only be resolved after con-
sideration of the evidence.

There does not seem to be any reported Canadi-
an case dealing with this question. The only
Canadian decisions which were cited to us are
arbitration decisions dealing with grievances under
a collective agreement. We have, however, been
referred to a number of U.S. cases dealing with
the construction and effect of s. 10(b) of the
National Labor Relations Act, as amended, which
reads as follows in its relevant terms:

Provided ... no complaint shall issue based upon any
unfair labour practice occurring more than six months
prior to the filing of the charge with the Board and the
service of a copy thereof upon the person against whom
such charge is made ...

The only case in the U.S. Supreme Court cited
to us does not appear to me particularly helpful.
This is Machinists Local v. Labor Boardo. The
employer had entered into a collective agreement
containing a "union security" clause by which all
employees were required, after a 45-day grace
period, to become and remain members of the
union as a condition of employment. Because, at

10 (1960), 362 U.S. 411.

vigueur des articles pertinents du Code, c'est-A-dire
avant le le mars 1973.

Il est 6vident que la Cour d'appel avait raison de
rejeter cette interpr6tation de la Loi. Une disposi-
tion qui interdit une conduite antbrieurement
16gale n'est pas assujettie A une exception implicite
pour les situations continues. II faut donc examiner
la question en fonction uniquement des faits surve-
nus aprbs l'entr6e en vigueur du sous-al.
184(3)a)(ii), soit le l' mars 1973. Je crois que la
Cour d'appel 6tait 6galement justifi6e de juger (A
la p. 841) que: Chaque demande d'emploi suivi
d'un refus en contravention de l'article 184, aurait
pu faire l'objet d'une plaintev. Dans sa d6cision
provisoire du 26 f6vrier 1975 ([1975] 2 Can.
LRBR 55) le Conseil n'avait pas tranch6 la ques-
tion (A la p. 61):

En I'absence de toute d6cision ant6rieure du Conseil,
comme c'est le cas ici, la question de savoir si une
tentative renouvel6e d'obtenir un emploi est un fait
distinct qui peut donner lieu A une plainte faite dans le
d6lai requis est essentiellement une question de fait qui
ne peut etre tranch6e qu'aprbs Etude de la preuve.

Il ne semble pas y avoir de jurisprudence cana-
dienne sur cette question. Les seules d6cisions
canadiennes qu'on nous a cit6es sont des affaires
d'arbitrage traitant de griefs aux termes d'une
convention collective. Cependant on nous a cit6
plusieurs d6cisions am6ricaines portant sur l'inter-
pr6tation et I'application du par. 10b) de la Na-
tional Labor Relations Act, tel que modifi6, dont
voici les passages pertinents:

[TRADUCTION] Sous r6serve . .. que l'on ne peut porter
plainte contre une pratique dbloyale de travail survenue
plus de six mois avant le d6p6t de la plainte auprbs du
conseil et la signification d'une copie de celle-ci A la
personne vis6e par la plainte ...

Le seul arr~t cit6 de la Cour supr8me des tats-
Unis ne me semble pas particulibrement utile. Il
s'agit de Machinists Local v. Labor Board o
L'employeur avait conclu une convention collective
contenant une clause de as6curit6 syndicale, aux
termes de laquelle tous les employbs devaient,
comme condition d'emploi, devenir membres du
syndicat et le demeurer, dans un d6lai de qua-

10 (1960), 362 U.S. 411.
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the time, the union was not certified and did not
represent any employee, the execution of this
agreement constituted an unfair labour practice.
However, no complaint was issued until after six
months had expired. In order to avoid the applica-
tion of the time limit, the complaint charged as an
unfair labour practice the enforcement of the
agreement within the preceding six months. It was
held that because what made the agreement an
unfair labour practice was the situation when it
was executed, the time limit could not be thus
circumvented by complaining of its enforcement
rather than of its execution.

I will now review in chronological order several
United States Court of Appeals decisions of great
interest.

The first is National Labor Relations Board v.
Pennwoven, Inc. " The unfair labour practice
charged was a failure to recall some employees,
after lay-off, in order of their seniority because of
such employees' activities on behalf of a union. It
was held that a complaint made more than six
months after the failure to recall was untimely,
Biggs, Chief Judge said (at p. 526):

Analogizing causes of action in tort with discrimina-
tions under the Act I conclude that the "causes of
action" of the three employees named could have
accrued no later than on the dates designated and
charges based on these discriminations could have been
filed and maintained against Pennwoven, Inc. if filed
within six months. The limitation provision of the Taft-
Hartley Act, U.S.C.A. Par. 160(b), is phrased like the
typical statute of limitations and was obviously intended
by Congress to operate as such. It follows that when the
six month period provided by the Act had expired no
valid charge could be filed with the Board. The statute
of limitations could not be tolled by the letters of April
16, 1949.

The next case is National Labor Relations
Board v. Childs Co. 12 The unfair labour practice
charged was a discharge made in execution of a
closed shop agreement which was unquestionably
illegal, since it was made subsequent to the pas-
sage of the Taft-Hartley Law. The discharge had

11 (1952), 194 F. 2d 521.
12 (1952), 195 F. 2d 617.

rante-cinq jours. L'ex6cution de cette convention
6tait une pratique d6loyale parce qu'A I'6poque le
syndicat n'6tait pas accr6dit6 et ne repr6sentait
aucun employ6. Cependant la plainte ne fut port6e
que plus de six mois plus tard. Afin d'6chapper A
l'application du d6lai la plainte all6guait que l'ex6-
cution de la convention collective pendant les six
mois pr6c6dents constituait une pratique deloyale.
La Cour a statu6 que puisque c'6tait la situation
au moment de sa signature qui faisait de la con-
vention une pratique d6loyale de travail, on ne
pouvait se soustraire au d6lai en se plaignant de
son application plut6t que de sa signature.

J'6tudierai maintenant, par ordre chronologique,
plusieurs arrats tres interessants de la Cour d'appel
des tats-Unis.

La premiere est National Labor Relations
Board v. Pennwoven, Inc. " On all6guait comme
pratique deloyale le d6faut, apres une mise A pied,
de r6int6grer certains employ6s selon leur ancien-
nete, en raison de leurs activit6s syndicales. II a 6t
jug6 qu'une demande pr6sent6e plus de six mois
apres le d6faut de r6int6grer n'avait pas 6t6 pr6sen-
t6e dans le d6lai requis; le juge en chef Biggs a dit
(A la p. 526):

[TRADUCTION] Par analogie entre la responsabilit6
delictuelle et la discrimination en vertu de la loi, je
conclus que les acauses d'actions des trois employes
nomm6s ont pris naissance au plus tard aux dates indi-
qu6es et que les plaintes fondbes sur ces actes discrimi-
natoires auraient pu 8tre pr6sent6es et accueillies contre
Pennwoven, Inc. si elles avaient 6t6 d6pos6es dans les six
mois. Les d6lais pr6vus par la Taft-Hartley Act,
U.S.C.A., par. 160b), sont formul6s comme les regles
ordinaires de la prescription et, manifestement, le Con-
grds voulait qu'ils s'appliquent de la meme fagon. II
s'ensuit qu'i 1'expiration du d6lai de six mois pr6vu par
la Loi aucune plainte ne pouvait 6tre d6pos6e aupres du
conseil. Les lettres du 16 avril 1949 ne pouvaient inter-
rompre la prescription.

L'affaire suivante est National Labor Relations
Board v. Childs Co. 12 La pratique deloyale consis-
tait dans un cong6diement fond6 sur une entente
d'exclusivit6 syndicale qui 6tait incontestablement
ill6gale, puisqu'elle 6tait posterieure A l'adoption
de la Taft-Hartley Act. Le cong6diement est sur-

" (1952), 194 F. 2d 521.
12 (1952), 195 F. 2d 617.
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occurred on January 23, 1948 and no complaint
had been filed with the Board until September. On
October 29, 1948 an amended complaint had been
filed alleging that reinstatement had been denied
on October 28, 1948. The contention that the
subsequent request for reinstatement gave rise to a
new discrimination was rejected (at p. 619):
... In our opinion the Board's finding that the letter of
October 23, 1948, constituted a demand for new
employment is not supported by the record.

The most interesting case in my view is National
Labor Relations Board v. Textile Machine
Works 13. The unfair labour practice charged was a
refusal to hire on account of past union activities.
After a strike, approximately 200 former
employees had been discharged, the first complaint
was filed more than a year after the end of the
strike and it charged that the Company refused
"to employ or to reinstate" the former employees
on account of past union activity. The Court care-
fully distinguished between applications for rein-
statement and applications for new employment.
Biggs, Chief Judge, said in the unanimous opinion
(at p. 932):

(2,3) In Pennwoven this court distinguished between
an application for reinstatement by a discharged
employee and an application for new employment. The
distinction is critical in dealing with cases involving the
six month limitation provided by Section 10(b) for the
following reason. A discharged employee who seeks to
be reinstated is really litigating the unfairness of his
original discharge because only if the original discharge
was discriminatory is he entitled to be reinstated as if he
had never ceased working for the employer. The word
reinstatement must be employed in this connection as
the equivalent of uninterrupted employment. In this
sense, the employee is restored to all of the rights and
privileges which were his before he was discharged, plus
any new rights and privileges which would have accrued
to him in the meantime ....

The concept of a discriminatory refusal to hire is a
different concept. If a person-whether a former
employee or not-applies for employment and dis-
criminatorily is refused employment on account of prior
union activity, the employer has committed a separate
and distinct unfair labor practice. See Phelps Dodge
Corp., Inc. v. N.L.R.B., supra. And the separate unfair

13 (1954), 214 F. 2d 929.

venu le 23 janvier 1948 et aucune plainte n'a 6t6
d6pos6e auprbs du conseil avant le mois de septem-
bre. Une plainte modifibe, d6pos6e le 29 octobre
1948, all6guait qu'on avait refus6 la r6int6gration
le 28 octobre 1948. La pr6tention que la demande
subs6quente de r6int6gration constituait une nou-
velle discrimination a 6t6 rejet6e (A la p. 619):
[TRADUCTION] ... A notre avis la conclusion du conseil
que la lettre du 23 octobre 1948 6tait une demande de
rbemploi n'est pas appuy6e par la preuve.

A mon avis, l'affaire la plus int6ressante est
National Labor Relations Board v. Textile
Machine Works'". La pratique d6loyale imput6e
6tait un refus d'embaucher en raison d'activit6s
syndicales pass6es. Aprbs une gr~ve, environ 200
anciens employ6s avaient 6t6 renvoybs; la premidre
plainte d6pos6e plus d'un an apras la fin de la
gr6ve all6guait que la compagnie avait refus6
[TRADUCTION] ad'embaucher ou de r6int6grers les
anciens employds en raison de leurs activitbs syndi-
cales passbes. La Cour a soigneusement fait la
distinction entre les demandes de r6int6gration et
les demandes de r6emploi. En pronongant le juge-
ment unanime, le juge en chef Biggs a dit (A la p.
932):

[TRADUCTION] (2,3) Dans l'arrAt Pennwoven, cette
Cour a fait la distinction entre une demande de r6int6-
gration d'un employ6 cong6di6 et une demande de r6em-
ploi. Dans l'application du d6lai de six mois pr6vu par le
par. 10b), cette distinction est cruciale pour la raison
suivante: un employ6 cong6di6 qui cherche A etre r6int6-
gr6 all6gue en fait l'injustice de son premier renvoi,
parce que ce n'est que si le renvoi initial 6tait discrimi-
natoire qu'il peut 8tre r6int6gr6 comme s'il n'avait
jamais cess6 de travailler pour I'employeur. Sous ce
rapport, le mot r6int6gration doit signifier un emploi
ininterrompu. Dans ce sens, I'employ6 retrouve tous les
droits et privildges qu'il avait avant son renvoi et les
droits et privilages qui lui auraient 6t6 d6volus dans
l'intervalle. ...

Le concept du refus discriminatoire d'embaucher est
tout A fait diff6rent. Si une personne-qu'elle soit ou
non un ancien employ6-sollicite un emploi et est discri-
minatoirement refus6e en raison d'activit6s syndicales
ant6rieures, il s'agit alors, de la part de l'employeur,
d'une pratique dbloyale ind6pendante et distincte. Voir
Phelps Dodge Corp., Inc. v. N.L.R.B., pr6cit6. Et cette

13(1954), 214 F. 2d 929.
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labor practice of refusal to hire occurs when another
applicant for employment is hired instead of the appli-
cant discriminated against.

On this basis, the petition for enforcement of the
Board's order was allowed with respect to the
employees who had applied "for a job" within six
months and denied towards those who had asked
"for reinstatement", (at p. 934.)

(5) We think that the discriminatees included in the
Board's remedial order break down into three groups.
The first category includes those discriminatees who
applied for "a job" or "any job" or for "employment" or
used like language under such circumstances as to indi-
cate plainly that each was applying for employment as if
he or she sought new employment rather than reinstate-
ment to his or her old job. This group numbers 38
discriminatees. Their names are set out in the margin.

The second group consists of those discriminatees who
insisted on rights inherent in their old jobs or who asked
for their old jobs back under circumstances indicating
that they sought reinstatement to their former positions
rather than new employment. These number 23 and
their names are set out in the margin. We hold that
there is insufficient evidence to support the Board's
ruling as to these discriminatees.

The latest case mentioned does not appear to me
particularly helpful. It is N.L.R.B. v. Basic Wire
Products14. The head note reads:

An application was made to enforce an order of the
National Labor Relations Board requiring an employer
to bargain with a union. The Court of Appeals, Cele-
brezze, Circuit Judge, held that the Board had acted
properly in refusing to invalidate a certification or hold
a hearing on the employer's allegations of improper
union activities at the time of the certification election;
that principles of res judicata did not bar Board adjudi-
cation of a refusal to bargain charge where a prior
similar charge had been filed but withdrawn at the
union's request; and that, because the employer was
under a continuing obligation to bargain with the union
once it had been certified, the union's unfair labor
practice charge was timely filed when filed within six
months after the employer's second refusal to bargain,
even though it was filed more than six months after the
employer's initial refusal to bargain.

' (1975), 516 F. 2d 261.

pratique d6loyale de refus d'embaucher survient lors-
qu'un autre postulant est embauch6 au lieu du postulant
victime de discrimination.

Sur cette base, la requite visant A faire appli-
quer l'ordonnance du conseil a 6t6 accord6e aux
employ6s qui avaient sollicit6 uun emplois dans un
d6lai de six mois et refus6e aux employ6s qui
avaient demand6 leur ar6int6grationb (A la p. 934):

[TRADUCTION] (5) Nous croyons que les victimes de
discrimination vis6es par l'ordonnance du conseil, se
r6partissent en trois groupes. Le premier comprend
celles qui ont sollicit6 aun travail* ou un travail quelcon-
ques ou un aemploio, ou qui ont formul6 leur plainte de
manibre A indiquer clairement que chacune sollicitait un
emploi et non sa r6int6gration dans son ancien poste. Ce
groupe comprend 38 personnes. Leurs noms figurent
dans la marge.

Le deuxi6me groupe comprend celles qui ont invoqu6
les droits aff6rents A leur poste antbrieur, ou qui ont
demand6 leur r6int6gration dans leurs anciennes fonc-
tions, dans des circonstances indiquant nettement qu'el-
les demandaient la r6int6gration plut6t qu'un nouvel
emploi. Elles sont au nombre de 23 et leurs noms
figurent dans la marge. Nous croyons que la preuve est
insuffisante pour appuyer l'ordonnance du conseil quant
A ces personnes.

La dernidre cause mentionn6e ne me semble pas
particulibrement utile. Il s'agit de N.L.R.B. v.
Basic Wire Products'1. Le sommaire se lit ainsi:

[TRADUCTION] On demande l'ex6cution d'une ordon-
nance du National Labor Relations Board qui enjoint A
un employeur de n6gocier avec un syndicat. Le juge de
circuit Celebrezze, de la Court of Appeals, a jug6 que le
conseil avait A bon droit refus6 de d6clarer nulle une
accr6ditation ou d'entendre les all6gations de l'em-
ployeur concernant des activit6s syndicales irr6gulibres
lors du scrutin d'accr6ditation; que les principes de la
chose jug6e n'empichaient pas le conseil de se prononcer
sur le refus de n6gocier parce qu'une plainte semblable
avait d6jA 6t6 d6pos6e, mais retir6e A la demande du
syndicat; et que, puisque l'employeur avait l'obligation
continuelle de n6gocier avec le syndicat aprbs son accr6-
ditation, le syndicat avait d6pos6 la plainte de pratique
dbloyale dans le d6lai requis, en le faisant dans les six
mois du deuxiame refus de l'employeur de n6gocier, bien
que ce ffit plus de six mois aprbs le premier refus de
l'employeur.

14 (1975), 516 F. 2d 261.
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It will be seen that in that case the failure to
bargain with a certified union was viewed as a
continuing offence, unlike a refusal to reinstate an
employee which was treated as a tort committed
the day on which the employee was discriminately
recalled or reinstated. I see no need to explore the
validity of the distinction, and am willing for the
purposes of this case to assume the correctness of
the view that discrimination in recalling employees
is to be viewed as a single occurrence for the
purposes of the time limit for complaining.

I cannot, however, see any basis on which it can
be said that a refusal to hire is subject to the
application of this principle. There is nothing then
that creates a continuous situation: one refusal
may be perfectly legitimate and a subsequent
refusal may be illegal. In order to support a com-
plaint, it is not enough to show that the employer
would not by reason of union activities consider
giving employment to the applicant, it must also be
shown that employment was available and given to
another person. We are not dealing with a situa-
tion where there was any preexisting employer-
employee situation. Sheehan was not asking for
reinstatement, he was asking for a job and there-
fore each refusal in violation of para. 184(3)(a)(ii)
could form the basis of a complaint to the Board.

On the merits of Sheehan's complaint, I am
unable to agree with the judgment of the Federal
Court of Appeal. The question whether the refusal
to hire was due to Sheehan's expulsion from the
CMU was essentially one of fact. On this point the
finding of the Board is (at p. 193):

Although there can be no doubt that both Mr. Leitch
and Mr. Merrigan knew Mr. Sheehan very well and
were fully aware of his past involvement with the
Canadian Maritime Union, the Board is nonetheless
satisfied that their decision to refuse to employ Mr.
Sheehan as a sailor on board the respondent-employer's
ships does not turn on Mr. Sheehan's expulsion from the
C.M.U. and from the S.I.U. Mr. Merrigan has testified
that, even if he had been able to do so, he would not
have hired Mr. Sheehan to work the ships of Upper
Lakes Ltd. This evidence is rather self-serving. Never-
theless, the Board is satisfied that this statement reflects
the considered opinion of Mr. Merrigan as to the suita-
bility of Mr. Sheehan for work on Upper Lakes Ship-
ping Ltd.'s vessels.

On voit que, dans cette affaire, le d6faut de
n6gocier avec un syndicat accr6dit6 a 6t6 consid6r6
une infraction continue, contrairement au refus de
r6int6grer un employ6 qui a 6t6 trait6 comme un
dblit commis le jour du refus discriminatoire de le
rappeler ou de le r6int6grer. Je ne vois pas la
n6cessit6 d'6tudier plus A fond cette distinction et,
pour les fins de cette affaire, je suis dispos6 A
admettre le bien-fond6 de l'opinion que la discrimi-
nation dans le rappel d'employ6s doit 8tre consid6-
r6e comme un fait distinct aux fins du d6lai pour
porter plainte.

Cependant je ne vois pas comment on peut dire
que le refus d'embaucher est soumis A ce principe.
Il n'y a alors aucune continuit6: un certain refus
peut 8tre tout A fait 16gitime et un autre peut 6tre
ill6gal. Pour fonder une plainte, il ne suffit pas de
d6montrer qu'en raison de ses activit6s syndicales
l'employeur n'avait pas l'intention de donner un
emploi au plaignant, il faut 6galement prouver
qu'un emploi alors disponible a 6t6 donn6 A une
autre personne. En l'espbce il n'y avait pas ant6-
rieurement de relation employeur-employ6. Shee-
han demandait un emploi et non pas sa r6int6gra-
tion. En consequence, chaque refus en violation du
sous-al. 184(3)a)(ii) pouvait servir de fondement A
une plainte aupr~s du Conseil.

Je ne peux me rallier A l'arret de la Cour d'appel
f6d6rale sur le fond de la plainte de Sheehan. La
question de savoir si le refus d'embaucher 6tait
fond6 sur son expulsion du SMC 6tait essentielle-
ment une question de fait. Voici la conclusion du
Conseil sur ce point (A la p. 193):

I est 6vident que M. Leitch et M. Merrigan connais-
saient trAs bien M. Sheehan et n'ignoraient rien de son
pass6 au Syndicat des marins du Canada. Le Conseil est
tout de m8me convaincu que leur d6cision de refuser de
l'embaucher en tant que marin A bord des navires de
l'employeur ne d6pend pas de son expulsion du SIMC et
du Syndicat des marins du Canada. M. Merrigan a
d6clar6 dans son t6moignage que, m8me s'il avait pu le
faire, il n'aurait jamais embauch6 M. Sheehan pour
travailler A bord des navires de la Upper Lakes Shipping
Ltd. C'est IA un t6moignage plutbt int6ress6. Toutefois,
le Conseil est persuad6 que cette d6claration refl6te
l'opinion bien pes6e de M. Merrigan concernant l'apti-
tude de M. Sheehan A travailler A bord des navires de la
Upper Lakes Shipping Ltd.

922 UPPER LAKES SHIPPING LTD. V. SHEEHAN Pigeon J. [1979] 1 S.C.R.
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The Federal Court of Appeal has apparently
overturned this finding for the sole reason that
Leitch did not testify (at pp. 844-846):
... The applicant made allegations in his complaint
concerning refusal of employment with the Company by
Messrs. Merrigan and Leitch. Both the applicant and
Mr. Merrigan testified at length in the hearing before
the Board. Mr. Leitch did not testify at all so that none
of the allegations made by the applicant in respect of his
meeting with Mr. Leitch was rebutted....

Section 188(3) of the Code reads as follows:
188....

(3) A complaint in writing made pursuant to sec-
tion 187 in respect of an alleged failure by an employ-
er or any person acting on behalf of an employer to
comply with paragraph 184(3)(a) is evidence that the
employer or person has failed to comply with that
paragraph.
Counsel for the applicant submitted that this section

must be read with section 24(1) of the Interpretation
Act, R.S.C. 1970, c. 1-23:

24. (1) Where an enactment provides that a docu-
ment is evidence of a fact without anything in the
context to indicate that the document is conclusive
evidence, then, in any judicial proceedings, the docu-
ment is admissible in evidence and the fact shall be
deemed to be established in the absence of any evi-
dence to the contrary.

No question of onus was raised in this case nor were
the allegations in respect of Mr. Leitch's part in the
proceedings challenged in the only way really possible,
viz. by calling Mr. Leitch as a witness. Thus, there was
no contrary evidence for the Board to weigh before
reaching its decision and, by virtue of the sections of the
two statutes above referred to, the facts mentioned in
the complaint, as they relate to Mr. Leitch, must be
deemed to have been established. Since these facts
reveal that one of the motivating factors in the refusal of
the Company to employ the applicant was his expulsion
from the S.I.U. and later from the C.M.U this motivat-
ing factor must be deemed to have been established and
the Company was thus guilty of an unfair labour prac-
tice under section 184(3)(a)(ii).

In my view the Federal Court of Appeal erred in
its construction of s. 188(3) of the Code and s.
24(1) of the Interpretation Act. What is deemed to
be established in the absence of evidence to con-

La Cour d'appel f6d6rale a apparemment
infirm6 cette conclusion au seul motif que Leitch
n'a pas t6moign6 (aux pp. 844-846):
... Le requbrant a fait 6tat, dans sa plainte, d'all6ga-
tions concernant les refus de MM. Merrigan et Leitch
de l'embaucher A l'int6rieur de la compagnie. Le requ6-
rant et M. Merrigan ont tous deux t6moign6 de fagon
exhaustive a l'audition devant le Conseil. M. Leitch n'a
pas t6moign6; les all6gations du requ6rant concernant la
rencontre entre lui-mame et M. Leitch n'ont pas 6t6
r6fut6es. . ..
L'article 188(3) du Code se lit comme suit:

188. ...

(3) Une plainte d6pos6e par 6crit en application de
l'article 187 et portant qu'un employeur ou une per-
sonne agissant pour le compte d'un employeur ne se
serait pas conform6 A l'alin6a 184(3)a) constitue une
preuve que cet employeur ou cette personne ne s'est
pas conform6e A cet alin6a.
L'avocat du requbrant a fait valoir que Particle doit

8tre lu de concert avec l'article 24(1) de la Loi d'inter-
pritation, S.R.C. 1970, c. 1-23:

24. (1) Quand un texte l6gislatif d6clare qu'un
document constitue la preuve d'un fait sans qu'il y ait,
dans le contexte, une indication que le document est
une preuve concluante, ce dernier est recevable
comme preuve dans toutes proc6dures judiciaires et le
fait est alors r6put6 6tabli en l'absence de toute preuve
contraire.

Aucune question relative A la charge de la preuve n'a
6t6 soulev~e en l'esphce et les all6gations concernant le
r6le de M. Leitch dans les proc6dures n'ont pas 6t6
contest6es de la seule fagon vraiment admissible, c.-A-d.
en faisant t6moigner M. Leitch. Ainsi, le Conseil n'a eu
aucune preuve contraire A examiner avant de rendre sa
d6cision et, en vertu des articles extraits des deux lois
cit6es antbrieurement, les faits mentionn6s dans la
plainte, dans la mesure oi ils se rapportent A M. Leitch,
doivent etre r6put6s 6tablis. Puisque ces faits r6vblent
que l'un des facteurs qui a d6termin6 le refus de la
compagnie d'embaucher le requbrant a 6t6 son exclusion
du S.I.M. et, plus tard, du S.M.C., ce facteur doit 8tre
r6put6 avoir 6t6 6tabli et la compagnie 6tait par cons6-
quent coupable d'une pratique dbloyale de travail, aux
termes de l'article 184(3)a)(ii).

A mon avis la Cour d'appel f6d6rale a mal
interpr6t6 le par. 188(3) du Code et le par. 24(1)
de la Loi d'interpritation. Ce qui est r6put6 avoir
6t 6tabli, en l'absence de preuve contraire, ce n'est
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trary is not each and every allegation of the com-
plaint in writing, but the "fact" of which the
document, the complaint, is evidence. This fact is
failure to comply with para. 184(3)(a). Therefore,
when Mr. Merrigan had testified as to the reason
for denying employment to Sheehan, there was
some evidence that the employer had not failed to
comply with para. 184(3)(a). If it was otherwise,
whenever there are allegations in a complaint of
acts or words of a person acting for the employer
and this person has died or was unavailable to
testify, those allegations would stand and could
never be contradicted. Of course, the fact that
Leitch did not testify was to be taken into con-
sideration by the Board in assessing the evidence
but this did not mean that the allegations of the
complaint pertaining to his activities were to be
taken as established.

Concerning the judgment of this Court in Cen-
tral Broadcasting Company Ltd. v. Canada
Labour Relations Board" which the Federal
Court of Appeal relied on, I must say with respect
that it does not support the view taken of s.
188(3). What was decided on this point is accu-
rately stated in the head note as follows:

... s. 188(3) of the Canada Labour Code must be read
with s. 24(1) of the Interpretation Act, R.S.C. 1970, c.
1-23. There is no onus against the employer whenever
some evidence is adduced in addition to the complaint;
in that situation, to reach a conclusion the Board must
weigh the whole of the evidence taking all the circum-
stances into account. The statute simply enacts that the
fact mentioned in the complaint "shall be deemed to be
established in the absence of any evidence to the con-
trary". If evidence to the contrary is presented by any of
the parties, there is no justification for the Board to
conclude that, should on all of the evidence the scale be
evenly balanced, the complaint must be considered as
having been established. Such a conclusion would
amount to a statement that an onus exists against the
employer and the Code does not permit of such a
conclusion.

In my view, the Federal Court of Appeal was
not justified in reversing the Board's finding on the
merits of the complaint. In view of this conclusion
it is unnecessary to consider whether it was

1s [1977] 2 S.C.R. 112.

pas chacune des all6gations de la plainte mais
plut~t le afaitD dont fait foi le document, la plainte.
Ce afait est le d6faut de se conformer A l'al.
184(3)a). Donc, lorsque M. Merrigan a t6moign6
sur le motif du refus d'embaucher Sheehan, il y
avait une certaine preuve que l'employeur n'avait
pas omis de se conformer A l'al. 184(3)a). S'il en
6tait autrement, chaque fois que dans une plainte
l'on all6guait des actes ou des paroles d'une per-
sonne agissant pour I'employeur et que cette per-
sonne est d6c6d6e ou est dans l'impossibilit6 de
t6moigner, ces all6gations tiendraient sans pouvoir
8tre contredites. Bien sfir, le Conseil devait, en
6valuant la preuve, tenir compte du fait que Leitch
n'avait pas t6moign6, mais cela ne signifiait pas
que les all6gations de la plainte A son sujet
devaient n~cessairement 6tre consid6r6es prouv6es.

En ce qui concerne le jugement de cette Cour
dans Central Broadcasting Company Ltd. c. Le
Conseil canadien des relations du travail", invo-
qu6 par la Cour d'appel fbdbrale, je dois dire, avec
6gards, qu'il n'appuie pas l'interpr6tation donn6e
du par. 188(3). Le sommaire relate exactement la
d6cision rendue sur ce point:

... il faut lire le par. 188(3) du Code canadien du
travail en corr6lation avec le par. 24(1) de la Loi
d'interpritation, S.R.C. 1970, chap. 1-23. L'employeur
n'a pas la charge de la preuve lorsque des 616ments de
preuve sont pr6sent6s en plus de la plainte; dans ce cas,
pour arriver A une conclusion, le Conseil doit examiner
l'ensemble de la preuve en tenant compte de toutes les
circonstances. La Loi 6dicte simplement que le fait
mentionn6 dans la plainte (est alors r6put6 6tabli en
l'absence de toute preuve contrairep. Si l'une ou l'autre
des parties pr6sente une preuve contraire, le Conseil
n'est pas fond6 A conclure que, si la preuve n'est pas plus
probante dans un sens que dans l'autre, la plainte est
6tablie. Cela reviendrait A dire que l'employeur a la
charge de la preuve et rien dans le Code ne nous permet
de tirer une telle conclusion.

A mon avis, la Cour d'appel f6d6rale n'aurait
pas dfi infirmer la conclusion du Conseil sur le
fond de la plainte. Vu cette conclusion, il n'est pas
n6cessaire de se demander si le par. 28 lui permet-

Is [1977] 2 R.C.S. 112.
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authorized by s. 28, not only to set aside the
Board's finding, but also to make one.

For those reasons I would allow the appeal, set
aside the judgment of the Court of Appeal and
restore the order of the Canada Labour Relations
Board dismissing the complaint. This is not a case
for costs in any court.

Appeal allowed without costs.

Solicitors for the appellant: Stikeman, Elliot,
Robarts & Bowman, Toronto.

Solicitors for the respondent, the Canada
Labour Relations Board: McCarthy & McCarthy,
Toronto.

Solicitors for the respondent Mike Sheehan:
Lockwood, Bellmore & Strachan, Toronto.

tait non seulement d'annuler la conclusion du Con-
seil mais 6galement d'en formuler une.

Pour ces motifs, je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arrit de la Cour d'appel et de
r6tablir l'ordonnance du Conseil canadien des rela-
tions du travail rejetant la plainte. Il n'y aura
aucun d6pens en aucune cour.

Pourvoi rejeti sans dipens.

Procureurs de l'appelante: Stikeman, Elliot,
Robarts & Bowman, Toronto.

Procureurs de l'intimi, le Conseil canadien des
relations du travail: McCarthy & McCarthy,
Toronto.

Procureurs de l'intimi, Mike Sheehan: Lock-
wood, Bellmore & Strachan, Toronto.
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Keith Bruce Erven Appellant;

and

Her Majesty The Queen Respondent.

1978: March 9, 10; 1978: December 21.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF NOVA
SCOTIA, APPEAL DIVISION

Criminal law - Evidence - Rights of the accused
- Voir dire - Extent of procedural safeguards neces-
sary to have inadmissible statements withheld from the
trier offact.

The appellant was alleged to have been part of a large
scale operation to traffic in hashish. The plan was that
the hashish was to be cached on the Cape La Have
Islands, just off the coast of Nova Scotia, and to be
taken from there by helicopter to the mainland for
packaging and resale. The appellant was a passenger on
one of these flights but there was no direct evidence that
he was aware of the nature of the cargo. Subsequent to
the flight, appellant and another passenger were ques-
tioned by uniformed R.C.M.P. officers and they and
others were arrested shortly thereafter. During the time
they were in custody they were interviewed by two
officers and according to the evidence of one of these
officers "as a result of conversation with the accused
and with some of the co-accused" they went to a cottage
and removed some articles (clothing and toiletries)
which they brought to the jail. Some of these were given
to the accused "because he requested them". It was
clear that the trial judge regarded this evidence as
important and he commented that the acceptance of the
clothing was unexplained and that the cabin from which
the clothes had been taken was where some 17651/4 lbs.
of cannabis resin had been found. Appellant was con-
victed in the County Court Judges Criminal Court,
without a jury, on a charge of having in his possession
cannabis resin for the purposes of trafficking. The
Appeal Division dismissed his subsequent appeal.

The interview when the accused and the other passen-
ger were confronted by two uniformed R.C.M.P. officers
was admitted into evidence by the judge without a voir
dire despite the objection of counsel. Only one of the
officers testified and the accused did not. That officer
testified that he and his colleague had merely been
investigating complaints from a person suspicious of
what was going on. The trial judge regarded an affirma-
tive response by the appellant to one of the constable's
questions as an adoption by him of his companion's false

Keith Bruce Erven Appelant;

et

Sa Majest6 La Reine Intimie.

1978: 9 et 10 mars; 1978: 21 d6cembre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPRPME DE LA NOUVELLE-tCOSSE

Droit criminel - Preuve - Droits de l'accusi -
Voir dire - Garanties procidurales nicessaires pour
que les diclarations irrecevables ne soient pas soumises
au juge du fond.

L'appelant est accus6 d'avoir particip6 A une op6ra-
tion importante de trafic de haschich. Le haschich
devait 8tre cach6 sur fl'le du Cap-La-H6ve, prbs de la
c6te de la Nouvelle-Acosse, pour Etre ensuite transport6
par h6licoptbre sur le continent, puis empaquet6 et
revendu. L'appelant 6tait passager d'un de ces vols, mais
il n'y a aucune preuve directe qu'il 6tait au courant de la
nature de la cargaison. Aprbs le vol, des agents de la
G.R.C. en uniforme ont interrog6 l'appelant et un autre
passager et les ont arrAt6s peu aprbs avec d'autres
personnes. Pendant leur d6tention, ils ont 6t6 interrog6s
par deux agents et l'un de ces deux agents a t6moign6
qu'aaprs une conversation avec l'accus6 et certains des
accus6ss, ils se sont rendus A un chalet et y ont pris des
objets (vAtements et articles de toilette) qu'ils ont
apport6 a la prison. Ils en ont remis A I'accus6 aparce
qu'il les a demand6s. Il est clair que le juge du procks a
consid6r6 cette preuve comme importante et il a soulign6
que l'acceptation des vtements 6tait inexpliqu6e et
qu'on avait trouv6 quelque 1765/ lbs de r6sine de
cannabis dans le chalet oai les vetements ont 6t6 ramas-
s6s. L'appelant a 6t6 d6clar6 coupable par la Division
criminelle de la Cour de comt6, si6geant sans jury, sur
l'accusation de possession de r6sine de cannabis aux fins
d'en faire le trafic. La Division d'appel a rejet6 son
appel.

Malgr6 les objections de l'avocat de la d6fense, le juge
du procks a admis en preuve, sans voir dire, I'interroga-
toire de l'accus6 et de l'autre passager par deux agents
de la G.R.C. en uniforme. Un seul agent a t6moign6 et
I'accus6 n'a pas t6moign6. Aux dires de cet agent, son
coll6gue et lui-mime enquetaient simplement sur les
plaintes d'une personne qui soupeonnait ce qui se pas-
sait. Le juge du procks a consid6r6 qu'en r6pondant
affirmativement aux questions d'un des agents, I'appe-
lant se joignait A la version mensongare de son compa-
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story. Although the exact words were not disclosed the
fact of the subsequent conversations regarding the cloth-
ing was also admitted without a voir dire again over the
objection of counsel.

Held (Martland, Ritchie and Pigeon JJ. dissenting):
The appeal should be allowed.

Per Laskin C.J. and Spence, Dickson and Estey JJ.:
This appeal affords an opportunity for further clarifica-
tion of the question of the admissibility of statements
made by an accused to persons in authority. The ques-
tion essentially is whether a voir dire is always required
in respect of such statements or whether no voir dire is
needed if the statement is "obviously volunteered". A
voir dire is clearly necessary if the statement in question
is made to police during investigation of a crime just as
it is necessary for statements made after the accused is
in custody, after he has been charged and after a
decision to charge him has been reached. The view that
a voir dire is unnecessary where the statement is "volun-
teered" or obviously volunteered is unsound. Quite apart
from doubt as to whether the "voluntariness" test does
encourage practical efficiency in the conduct of trials,
other interests must be considered viz. the assurance of a
full hearing of the evidence of both sides on the issue of
voluntariness; the maintenance of the rights of the
accused; and the integrity of the functional distinction
between the voir dire and the trial itself. There is no
justification for engrafting upon the general rule, amply
borne out by the authorities, any exceptions, particularly
one expressed in such terms as "obviously voluntary" or
"volunteered".

Per Beetz and Pratte JJ.: The issue is whether the
trial judge erred in admitting into evidence two verbal
statements without holding a voir dire which in both
instances had been requested by counsel for the defence.
The first statement was made to a police officer in the
presence of another constable and of another person; the
accused was then under surveillance and the police
officer did not know that he was investigating an impor-
tant criminal operation that was to lead to the arrest of
the appellant; shortly after the conversation, upon being
instructed to do so, the police officer proceeded to the
arrest of the appellant. This first statement was not
admissible in evidence unless it was proven to have been
made voluntarily [Ibrahim v. The King, [1914] A.C.
599]. Such proof is normally made on a voir dire and a
request for a voir dire should not be denied save in rare
circumstances which were not present here. However,
the failure to hold a voir dire that should have been held
is not necessarily fatal since the statement may other-
wise have been proven to have been made voluntarily.
This is not the case here where there was an almost

gnon. Sans que leur teneur exacte soit r6v6l6e, le fait
qu'il y a eu des conversations ult6rieures au sujet des
v~tements a 6t admis en preuve sans voir dire, malgr6
les objections de l'avocat de la d6fense.

Arrit (les juges Martland, Ritchie et Pigeon 6tant
dissidents): Le pourvoi doit 6tre accueilli.

Le juge en chef Laskin et les juges Spence, Dickson et
Estey: Ce pourvoi donne l'occasion de clarifier davan-
tage l'admissibilit6 des d6clarations faites par un accus6
A des personnes ayant autorit6. La question est essentiel-
lement de savoir si un voir dire est toujours requis A
l'6gard de pareilles d6clarations ou si aucun voir dire
n'est n6cessaire lorsque la d6claration est (manifeste-
ment volontairev. La n6cessit6 de tenir un voir dire
s'applique tout autant aux d6clarations faites pendant
l'enquate qu'A celles faites aprbs la mise en d6tention de
l'accus6 ou son inculpation, ou aprbs qu'on a d6cid6 de
l'inculper. Il est mal fond6 d'admettre qu'un voir dire
n'est pas n6cessaire lorsque la d6claration est asponta-

n6ei ou amanifestement volontaires. Outre qu'il est dou-
teux que le critbre du acaractbre volontaires encourage
effectivement le prompt droulement des procks, d'au-
tres facteurs doivent tre soupes~s, savoir: l'assurance
d'un d6bat contradictoire sur la question du caractbre
volontaire; le maintien des droits de l'accus6 et l'int6-
grit6 de la distinction fonctionnelle entre le voir dire et le
procks lui-m8me. Il n'existe aucune raison de faire une
exception A la ragle g~nbrale, amplement appuybe par la
jurisprudence, en particulier une exception formul6e par
des expressions telles que (manifestement volontairex ou
aspontan6ev.

Les juges Beetz et Pratte: La question en litige est de
savoir si le juge du procks a err6 en admettant en preuve
deux d6clarations orales sans tenir de voir dire alors que
l'avocat de la d6fense en r6clamait dans les deux cas. La
premiere d6claration a 6t6 faite A un agent de police en
pr6sence d'un autre constable et d'un tiers; I'accus6 a
alors 6t6 gard6 A vue et l'agent de police ignorait l'im-
portance de l'op6ration criminelle sur laquelle il enqu8-
tait qui devait provoquer l'arrestation de l'appelant; peu
aprds la conversation, et sur instructions de ce faire,
I'agent de police a procd6 A l'arrestation de l'appelant.
Cette premiere d6claration 6tait irrecevable en preuve A
moins que son caractbre volontaire ne ffit 6tabli [Ibra-
him v. The King, [1914] A.C. 599]. Le voir dire est la
proc6dure normale pour faire cette preuve et une
demande de voir dire ne saurait atre rejete, sauf dans
de rares cas inapplicables ici. Toutefois le d6faut de
tenir un voir dire qui s'imposait n'est pas n6cessairement
fatal puisqu'on peut avoir prouv6 autrement que la
d6claration 6tait volontaire. Ce n'est pas le cas ici
puisqu'il y a une absence presque totale de preuve des
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complete dearth of evidence as to the circumstances in
which the statement was made. The statement should
therefore not have been allowed. In the light of the
evidence, this is not a case where resort should be had to
s. 613(1)(b)(iii) of the Criminal Code. As to the second
statement, our unanimous decision not to disturb the
decision of the trial judge was announced in Court at the
hearing.

Per Martland, Ritchie and Pigeon JJ. dissenting: It is
established that the burden rests on the Crown to satisfy
the trial judge that all statements made by an accused
which it seeks to introduce in evidence against him have
been freely and voluntarily made. Where, as here, a voir
dire is requested, the trial judge should require one to be
held. The failure to hold a voir dire in this case did not
however occasion any substantial wrong or miscarriage
of justice or vitiate the trial as the circumstances were
such as to make the voluntary nature of the statements
self evident. The sole purpose of a voir dire is to
determine whether such a statement was made volun-
tarily and the necessity for holding such an inquiry is to
be determined by the circumstances under which the
statement is made. The only statements which can be
challenged as improperly introduced are those made
prior to the appellant's arrest. There is however other
ample evidence to support the finding of guilt. In any
event the case is one in which s. 613(l)(b)(iii) of the
Criminal Code should be invoked.

[Pichi v. The Queen, [1971] S.C.R. 23; Ibrahim v.
The King, [1914] A.C. 599 (P.C.); Prosko v. The King
(1922), 63 S.C.R. 226; Boudreau v. The King, [1949]
S.C.R. 262; Comm'nrs. of Customs and Excise v. Harz,
[1967] 2 W.L.R. 297; Boulet v. The Queen, [1978] 1
S.C.R. 332; Powell v. The Queen, [1977] 1 S.C.R. 362;
R. v. Gauthier, [1977] 1 S.C.R. 441; R. v. Spencer
(1973), 6 N.S.R. (2d) 555; R. v. Rushton (1974), 20
C.C.C. (2d) 297 (Ont. C.A.); R. v. Sweezey (1974), 20
C.C.C. (2d) 400 (Ont. C.A.); R. v. Armstrong, [1970] 1
C.C.C. 136 (N.S.S.C., A.D.); R. v. Toulany (1973), 16
C.C.C. (2d) 208 (N.S.S.C., A.D.); Thiffault v. The
Queen, [1933] S.C.R. 509; R. v. Baschuk (1931), 56
C.C.C. 208; R. v. Fitton, [1956] S.C.R. 958; R. v.
Dietrich, [1970] 3 O.R. 725 (Ont. C.A.), leave to appeal
refused [1970] S.C.R. xi; D.P.P. v. Ping Lin, [1976]
A.C. 574 referred to.]

APPEAL from a judgment of the Supreme
Court of Nova Scotia, Appeal Division 1, dismiss-
ing an appeal from conviction, by judge sitting
without a jury, on a charge of possession of canna-

1(1977), 21 N.S.R. (2d) 653.

circonstances de la d6claration. La d6claration n'aurait
donc pas di 8tre admise. Vu la preuve, il ne s'agit pas
d'un cas oa il convient de recourir au sous-al.
613(l)(b)(iii) du Code criminel. En ce qui concerne la
seconde d6claration, notre d6cision unanime de ne pas
modifier la d6cision du juge du procks a 6 annonc6e A
l'audience.

Les juges Martland, Ritchie et Pigeon dissidents: Il
est 6tabli qu'il incombe au minist~re public de convain-
cre le juge du procas que toutes les d6clarations faites
par un accus6, que l'on veut d6poser en preuve contre
lui, ont t faites librement et volontairement. Lorsque,
comme en l'espice, on demande un voir dire, le juge du
proces devrait en ordonner un. Le d6faut de ce faire en
l'esp6ce n'a entrain6 aucun tort important ni d6ni de
justice et n'a pas vici6 le procks puisque, dans les
circonstances, le caractere volontaire des d6clarations
6tait manifeste. Le seul but d'un voir dire est de d6ter-
miner si la d6claration a 6t6 faite volontairement et la
n6cessit6 de cette proc6dure d6pend des circonstances
dans lesquelles la d6claration a 6t6 faite. Les seules
d6clarations qu'on peut contester pour production irr6-
gulibre sont celles qui sont ant6rieures A l'arrestation de
l'appelant. II existe cependant une preuve suffisante
pour appuyer la d6claration de culpabilit6. De toute
fagon, il s'agit d'un cas oa l'on doit invoquer le sous-al.
613(1)(b)(iii).

[Jurisprudence: Pichi c. La Reine, [1971] R.C.S. 23;
Ibrahim v. The King, [1914] A.C. 599 (C.P.); Prosko c.
Le Roi (1922), 63 R.C.S. 226; Boudreau c. Le Roi,
[1949] R.C.S. 262; Comm'nrs. of Customs and Excise
v. Harz, [1967] 2 W.L.R. 297; Boulet c. La Reine,
[1978] 1 R.C.S. 332; Powell c. La Reine, [1977] 1
R.C.S. 362; R. c. Gauthier, [1977] 1 R.C.S. 441; R. v.
Spencer (1973), 6 N.S.R. (2d) 555; R. v. Rushton
(1974), 20 C.C.C. (2d) 297 (C.A. Ont.); R. v. Sweezey
(1974), 20 C.C.C. (2d) 400 (C.A. Ont.); R. v. Arm-
strong, [1970] 1 C.C.C. 136 (D.A., C.S.N.E.); R. v.
Toulany (1973), 16 C.C.C. (2d) 208 (D.A., C.S.N.E.);
Thiffault c. La Reine, [1933] R.C.S. 509; R. v. Baschuk
(1931), 56 C.C.C. 208; R. c. Fitton, [1956] R.C.S. 958;
R. v. Dietrich, [1970] 3 O.R. 725 (C.A. Ont.), autorisa-
tion d'appel refus6e [1970] R.C.S. xi; D.P.P. v. Ping
Lin, [1976] A.C. 574.]

POURVOI contre un arret de la Division d'ap-
pel I de la Cour supreme de la Nouvelle-tcosse qui
a rejet6 un appel d'une d6claration de culpabilit6
prononc6e par un juge si6geant sans jury, sur une

I (1977), 21 N.S.R. (2d) 653.
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bis resin for the purpose of trafficking contrary to
s. 4(2) of the Narcotic Control Act. Appeal
allowed, Martland, Ritchie and Pigeon JJ.
dissenting.

David F. Walker, Q.C., for the appellant.

E. G. Ewaschuk and R. Fainstein, for the
respondent.

The judgment of Laskin C.J. and Spence, Dick-
son and Estey JJ. was delivered by

DICKSON J.-Not long ago, this Court put an
end to the difficulties which had plagued trial
judges in attempting to distinguish inculpatory
statements from exculpatory statements for the
purpose of applying the voir dire rules. The Court
held that exculpatory statements made to a person
in authority by an accused would be subject on
voir dire to the same requirements as inculpatory
statements: Pichi v. The Queen'. The present
appeal affords an opportunity for further clarifica-
tion and rationalization in determining the admis-
sibility of statements made by an accused to per-
sons in authority.

The Court is called upon to decide the extent of
the procedural safeguards necessary to support the
substantive rights of the accused to have inadmis-
sible statements withheld from consideration by
the trier of fact. The question essentially is wheth-
er a voir dire is always required in respect of
statements made by an accused which the prosecu-
tion seeks to introduce in evidence, or whether, as
the Crown contends, no voir dire is needed if the
statement is "obviously volunteered." The issue
has not previously arisen for decision in this Court,
but there are many dicta which support the con-
clusion that a voir dire is always needed. Many of
the cases appear simply to assume the necessity of
a voir dire as consistent with the basic principles
governing the admission of statements made in
response to questions from police officers or from
other persons in authority.

2 [1971] S.C.R. 23.

accusation de possession de r6sine de cannabis
pour en faire le trafic, en contravention du par.
4(2) de la Loi sur les stupiflants. Pourvoi
accueilli, les juges Martland, Ritchie et Pigeon
6tant dissidents.

David F. Walker, c.r., pour l'appelant.

E. G. Ewaschuk et R. Fainstein, pour l'intim6e.

Le jugement du juge en chef Laskin et des juges
Spence, Dickson et Estey a 6t rendu par

LE JUGE DICKSON-Cette Cour a r6cemment
mis fin aux difficult6s que rencontraient les juges
de procks lorsqu'ils devaient distinguer les d6clara-
tions incriminantes des d6clarations justificatives
afin d'appliquer les r~gles du voir dire. La Cour a
jug6 que les d6clarations justificatives faites par un
accus6 A une personne ayant autorit6 sont assujet-
ties, dans un voir dire, aux memes exigences que
les d6clarations incriminantes: Pichi c. La Reine2 .

Ce pourvoi donne l'occasion de clarifier et de
rationaliser davantage l'admissibilit6 des d6clara-
tions faites par un accus6 A des personnes ayant
autorit6.

La Cour doit d6cider quelles sont les garanties
proc6durales n~cessaires pour prot6ger le droit fon-
damental de l'accus6 A ce que ses d6clarations
irrecevables en preuve ne soient pas soumises au
juge du fond. La question est essentiellement de
savoir si un voir dire est toujours requis A l'6gard
des d6clarations d'un accus6 que la poursuite veut
pr6senter en preuve ou si, comme le pr6tend le
ministbre public, aucun voir dire n'est n6cessaire
lorsque la d6claration est amanifestement volon-
taire>. Cette Cour n'a pas eu A trancher la question
jusqu'ici, mais de nombreux dicta appuient la con-
clusion qu'un voir dire est toujours n6cessaire. De
nombreux arrats pr6sument simplement que la
n6cessit6 d'un voir dire est compatible avec les
principes fondamentaux qui r6gissent l'admissibi-
litE des d6clarations faites en r6ponse aux ques-
tions pos6es par des agents de police ou d'autres
personnes ayant autorit6.

2 [1971] R.C.S. 23.
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The Principle
The classic formulation of the applicable princi-

ple is that of Lord Sumner in Ibrahim v. The
King3 , at pp. 609-10:

It has long been established as a positive rule of
English criminal law, that no statement by an accused is
admissible in evidence against him unless it is shewn by
the prosecution to have been a voluntary statement, in
the sense that it has not been obtained from him either
by fear of prejudice or hope of advantage exercised or
held out by a person in authority. The principle is as old
as Lord Hale.

That statement of the rule has been adopted in
decisions of this Court: see Prosko v. The King4,
Boudreau v. The King', Pichi v. The Queen,
supra.

The rule in England is expressed in 11 Hals.
(4th ed.), para. 410, in these words (footnotes
omitted):

It is a fundamental condition of the admissibility in
evidence against any person, equally of any oral answer
given by that person to a question put by a police officer
and of any statement made by that person, that it shall
have been voluntary in the sense that it has not been
obtained from him by fear of prejudice or hope of
advantage, exercised or held out by a person in author-
ity, or by oppression. In order to render such extra-judi-
cial admissions or confessions admissible the prosecution
must prove affirmatively to the satisfaction of the trial
judge that they were not induced by any promise of
favour or advantage, or by the use of fear, threats or
pressure by a person in authority. It is not sufficient for
the prosecution to show that the person in authority had
not intended to extract a confession or that there had
been no impropriety on his part; what is necessary is to
show, as a matter of fact, that the statement in question
had not been obtained in consequence of something said
or done by him which amounted to an express or
implicit threat or promise to the defendant.

The first sentence of the foregoing passage derives
from the Judges' Rules published in 1964 (Home
Office Circular No. 31/1964, p. 5, reprinted in
"Practice Note," [1964] 1 W.L.R. 152 at p. 153).
It is said to be "overriding and applicable in all
cases." The Judges' Rules are, of course, merely
administrative instructions which do not have the
force of law in this country nor, indeed, in Eng-

[19141 A.C. 599 (P.C.).
4 (1922), 63 S.C.R. 226.
s [1949] S.C.R. 262.

Le principe
La formulation classique du principe applicable

est celle de lord Sumner dans l'arrat Ibrahim v.
The King3 , aux pp. 609 et 610.

[TRADUCTION] C'est une r~gle formelle du droit cri-
minel anglais depuis longtemps 6tablie qu'aucune d6cla-
ration d'un accus6 n'est recevable contre lui A titre de
preuve, A moins que l'accusation ne prouve qu'il s'agit
d'une d6claration volontaire, c'est-A-dire qu'elle n'a pas
6t6 obtenue par crainte d'un pr6judice ou dans I'espoir
d'un avantage dispens6s ou promis par une personne
ayant autorit6. Ce principe remonte A lord Hale.

Cette formulation de la ragle a 6 adopt6e par
cette Cour: voir Prosko c. Le Roi 4 , Boudreau c. Le
Roi I, Pichi c. La Reine, pr6cit6.

En Angleterre, la r6gle est 6nonc6e A 11 Hals.
(4 6d.), par. 410, en ces termes (les notes en bas
de page sont omises):

[TRADUCTION] Pour 6tre recevable en preuve contre
une personne, toute r6ponse verbale donn6e par celle-ci A
une question pos6e par un policier, ainsi que toute
d6claration de cette personne, doit avoir t6 faite volon-
tairement, c'est-A-dire ne doit pas avoir 6t6 faite par
crainte d'un pr6judice ou dans l'espoir d'un avantage
dispens6s ou promis par une personne ayant autorit6, ou
par intimidation. Pour que ces aveux ou d6clarations
extra-judiciaires soient admissibles, la poursuite doit
6tablir positivement, A la satisfaction du juge du procas,
qu'ils n'ont pas 6t6 obtenus par la promesse d'une faveur
ou d'un avantage, ou sous l'effet de la crainte, de la
menace ou de pressions exerc6es par une personne ayant
autorit6. Il ne suffit pas que la poursuite 6tablisse que la
personne ayant autorit6 n'avait pas l'intention d'arra-
cher des aveux ou n'a commis aucun abus; il faut 6tablir
qu'en fait la d6claration en question n'a pas 6t obtenue
grAce A des paroles ou actes de son fait 6quivalant A une
menace ou promesse expresse ou tacite envers le
d6fendeur.

La premiere phrase du passage pr6c6dent est tir6e
des Judges' Rules publibes en 1964 (Home Office
Circular No 31/1964, A la p. 5, r6imprim6es dans
,Practice Notes [1964] 1 W.L.R. 152, A la p. 153).
On dit aqu'on ne peut y d~roger et qu'elles s'appli-
quent dans tous les cas3. Bien stir, les Judges'
Rules ne sont que des directives administratives
qui n'ont pas force de loi dans ce pays ni, d'ail-

3 [19141, A.C. 599 (C.P.).
4(1922), 63 R.C.S. 226.
5 [1949] R.C.S. 262.

930 ERVEN V. THE QUEEN Dickson J. [1979] 1 S.C.R.



[19791 I R.C.S. ERVEN C. LA REINE Le Juge Dickson 931

land, but it is of importance that the sentence to
which I have referred was adopted as a correct
statement of the law by Lord Reid, speaking for a
unanimous House of Lords in Commissioners of
Customs and Excise v. Harz6 .

I think it can now be taken to be clearly estab-
lished in Canada that no statement made out of
court by an accused to a person in authority can be
admitted into evidence against him unless the
prosecution shows, to the satisfaction of the trial
judge, that the statement was made freely and
voluntarily: Boulet v. The Queen', Powell v. The
Queen', Pichi v. The Queen, supra.

Procedure on Voir Dire

Accepting that a burden rests upon the Crown
to show affirmatively that the statement sought to
be introduced was voluntary, how does the Crown
go about discharging that burden? In my experi-
ence, the usual procedure has been for the Crown,
before adverting to the statement, to request the
trial judge to retire the jury. In the absence of the
jury the Crown calls witnesses, normally the police
officers to whom the statement was made or given,
and any other police officers who might have been
in a position to threaten or to offer hope of advan-
tage to the accused. These witnesses testify affir-
matively to statements made and to the absence of
threat or promise. They are cross-examined. The
defence then calls its witnesses, including frequent-
ly the accused, and they are cross-examined. Then
follows argument of counsel, and the ruling of the
trial judge as to whether the statement is voluntary
and, therefore, admissible. There is, in every sense,
a trial within a trial. Once admitted, the statement
goes to the jury who must then pass upon whether
the statement was, in fact, made and the weight, if
any, to be given to it.

Function of the Voir Dire

It is axiomatic that the voir dire and the trial
itself have distinct functions. The function of the
voir dire is to determine admissibility of evidence.
The function of the trial is to determine the merits
of the case on the basis of admissible evidence. The

6 [1967] 2 W.L.R. 297.
[1978] 1 S.C.R. 332.
[1977] 1 S.C.R. 362.

leurs, en Angleterre, mais il faut remarquer que la
phrase susmentionn6e a t adopt6e par lord Reid
comme une formulation exacte du droit dans un
arr8t unanime de la Chambre des lords, Commis-
sioners of Customs and Excise v. Harz6 .

Je crois qu'il est maintenant bien 6tabli au
Canada qu'aucune d6claration extra-judiciaire
d'un accus6 A une personne ayant autorit6 ne peut
8tre admise en preuve contre lui A moins que la
poursuite n'6tablisse A la satisfaction du juge du
procks que la d6claration a 6 faite librement et
volontairement: Boulet c. La Reine7 . Powell c. La
Reine*, Pichi c. La Reine, pr6cit6.

La proc6dure au voir dire

Si l'on admet qu'il incombe au ministbre public
d'6tablir positivement que la d6claration qu'il veut
introduire en preuve est volontaire, comment
peut-il se libbrer de ce fardeau? Selon mon exp6-
rience, le ministbre public, avant de parler de la
d6claration, demande habituellement au juge du
procks de faire sortir le jury. En l'absence de ce
dernier, le ministbre public appelle des t6moins,
normalement les agents de police A qui la d6clara-
tion a 6t6 faite ou tout autre agent de police qui
aurait 6t6 A mime de menacer l'accus6 ou de lui
faire esp6rer un avantage. Ces t6moins attestent
que les d6clarations ont 6t6 faites et qu'il n'y a eu
ni menace ni promesse. Ils sont contre-interrog6s.
La d6fense appelle ensuite ses t6moins, y compris
souvent l'accus6, et ils sont contre-interrog6s.
Ensuite les avocats plaident et le juge du procks
d6cide si la d6claration est volontaire et donc
admissible. Il y a, A tout point de vue, un procks
dans un procks. Une fois admise, la d6claration est
soumise au jury qui doit d6cider si elle a effective-
ment 6t6 faite et 6ventuellement quel poids lui
accorder.

Le r6le du voir dire

Il est 6vident que le voir dire et le procks lui-
m~me jouent des r6les diff6rents. Le voir dire sert
A d6terminer l'admissibilit6 d'un 616ment de
preuve. Le procks vise A trancher l'affaire au fond
en fonction de la preuve recevable. Le voir dire a

6 [1967] 2 W.L.R. 297.
7 [1978] 1 R.C.S. 332.
8 [1977] 1 R.C.S. 362.
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voir dire is conducted in the absence of the jury,
who should not be informed, at any time, of the
subject matter of the voir dire. The accused may
testify on the voir dire while remaining silent
during the trial. Evidence on the voir dire cannot
be used in the trial itself. The fundamental nature
of this functional separation was recently reaf-
firmed by this Court in The Queen v. Gauthier9.
Mr. Justice Pigeon, speaking for the majority,
stated that the procedure is similar whether or not
the trial is before a jury, and he emphasized the
necessity for a voir dire in both cases, at p. 450:

... For this reason I fail to see how it could be
decided that in a trial without a jury, a voir dire is
unnecessary, and statements made by the accused may
be admitted in evidence without a preliminary decision
as to whether or not they were freely and voluntarily
made. Furthermore, no one appears to suggest that in a
trial without a jury a voir dire is unnecessary. But if
this is so, how can it be maintained that the rules are
different? [emphasis added]

In a later passage, Pigeon J. also expressed his
view that the holding of a voir dire is an essential
requirement (at p. 451):

In deciding as it did in the case at bar, the Court
allowed the accused to testify on the voir dire on a
portion of the case that suited his purposes, while avoid-
ing cross-examination on the rest and preventing the
prosecution from referring to it. This can hardly be
described as formalism; it touches one of the most basic
aspects of the administration of justice, namely the rule
that any judgment must be based exclusively on the
evidence presented at the trial. If it were to be held that
in a trial without a jury it is not essential to hold a voir
dire, and the judge may admit evidence of statements
made by the accused, provided he rules on their admissi-
bility at the end of the trial, I would not agree, but I
would consider it less objectionable than a voir dire that
does not respect the basic rule, namely that it is a trial
within a trial, and accordingly the evidence produced
therein is to be used on the voir dire only, even though
the same judge presides at the voir dire and decides on
the merits. [emphasis added]

The courts have formulated strict standards gov-
erning the admissibility of statements in order to
safeguard carefully the rights of an accused
person. The principles focus on the jury trial, but
they apply equally to trial by a judge alone.

[1977] 1 S.C.R. 441.

lieu en l'absence du jury qui doit toujours en
ignorer l'objet. L'accus6 peut t6moigner au voir
dire et garder le silence pendant le procks lui-
mime. La preuve pr6sent6e au voir dire ne peut
8tre utilis6e au procks lui-mime. Le caract~re fon-
damental de cette s6paration fonctionnelle a 6
r6cemment r6affirm6 par cette Cour dans l'arret
La Reine c. Gauthier9 . Le juge Pigeon, parlant au
nom de la majorit6, a d6clar6 que la proc6dure est
semblable, que le procks ait lieu devant un jury ou
non, et il souligne la n6cessit6 d'un voir dire dans
les deux cas, A la p. 450:

... C'est pourquoi je ne vois pas comment on pourrait
d6cider que dans un procks sans jury un avoir dire* n'est
pas n6cessaire et la preuve de d6clarations par l'accus6
peut 8tre reque sans d6cision pr6liminaire sur leur carac-
tare libre et volontaire. Au reste, personne ne semble
suggirer que dans un proces sans jury un avoir diren
n'est pas nicessaire. Mais s'il en est ainsi, comment
peut-on soutenir que les ragles en sont alors modifi6es?
[Les italiques sont de moi]

Plus loin, le juge Pigeon se dit aussi d'avis que la
tenue d'un voir dire est une exigence fondamentale
(A la p. 451):

En statuant comme on I'a fait dans la pr6sente cause,
on permet A l'accus6 de t6moigner lors d'un (voir dire,
sur une partie de la cause oil cela fait son affaire tout en
se soustrayant au contre-interrogatoire sur le reste et en
emp6chant la poursuite d'en faire 6tat. On ne saurait
voir IA du formalisme car on touche A ce qu'il y a de plus
fondamental dans l'administration de la justice, c'est-A-
dire la ragle qu'il faut juger exclusivement suivant la
preuve faite au procks. Si Ion disait que lors d'un
procds sans jury il n'est pas indispensable de recourir
au avoir direm et le juge peut recevoir la preuve de
d6clarations de l'accus6 sous r6serve de statuer A la fin
sur leur admissibilit6, je ne serais pas d'accord mais j'y
verrais une moins grande objection qu'A proc6der au
(voir dire* sans en respecter la r6gle fondamentale,
savoir que c'est un procas dans un procks, de telle sorte
que la preuve qui y est faite ne sert que pour cette fin-IA
quoique ce soit le meme juge qui pr6side le avoir dire* et
prononce sur le fond. [Les italiques sont de moi]

Les critbres d'admissibilit6 des d6clarations fix6s
par les tribunaux sont rigoureux afin de garantir
soigneusement les droits de l'accus6. Les principes
ont 6t6 d6finis A l'occasion de procks par jury, mais
ils s'appliquent 6galement aux procks par juge
seul.

9 [1977] 1 R.C.S. 441.
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The Court of Appeal Decision

It would seem to follow, as a matter of simple
logic, that if the Crown fails to establish that the
statement was not obtained by fear of prejudice or
hope of advantage held out by a person in author-
ity, it has failed to discharge the burden upon the
Crown and the statement should be ruled inad-
missible. In the case at bar, however, the trial
judge, sitting without a jury, notwithstanding a
request of defence counsel, refused to hold a voir
dire in respect of two statements made by the
appellant Erven to police officers. In upholding the
conviction, the Appeal Division of the Supreme
Court of Nova Scotia adopted what had been said
earlier by Macdonald J.A. of that Court (16
N.S.R. (2d) 422-427) in respect of a statement
given to the police by one Mayer, a co-accused of
Erven, when Mayer's conviction was under appeal.
The points taken by Mr. Justice Macdonald were:
(i) when questioned by the police, the accused was
not under arrest, nor even under the threat of
arrest; (ii) in the opinion of Mr. Justice Mac-
donald, the conversation by the accused with the
police officer was entirely voluntary and "even if a
voir dire had been held such would surely have
been found to have been made voluntarily and
hence admissible in evidence." Mr. Justice Mac-
donald quoted from an earlier judgment of the
Appeal Division (R. v. Spencer 1o) in which the
view was taken that the holding of a voir dire
would have been an "unnecessary farce" and the
law does not require that a judge hold a "wholly
useless voir dire" when the result would have been
the same if the magistrate had held a voir dire.

Two issues arise from the Court of Appeal
decision, one substantive as to the scope of the
general rule, and one procedural as to how the
general rule is to be put into practice in the course
of the trial. I will deal with the substantive issue
first.

Investigatory Stage

I cannot accept the view that a voir dire is
unnecessary (or required only where special cir-
cumstances cast doubt on voluntariness) if the
statement in question is made to police during

10 (1973), 6 N.S.R. (2d) 555.

L'arr8t de la Cour d'appel

Logiquement il devrait s'ensuivre que si le
ministare public n'6tablit pas que la d6claration
n'a pas 6t6 obtenue par crainte d'un pr6judice ou
dans l'espoir d'un avantage promis par une per-
sonne ayant autorit6, il ne s'est pas lib~r6 de son
fardeau et la d6claration doit 8tre jug6e irreceva-
ble. En l'esp~ce cependant, le juge du procks qui
si6geait sans jury a refus6 de tenir un voir dire sur
deux d6clarations faites par l'appelant Erven aux
policiers, bien que l'avocat de la d6fense l'ait
demand6. La Division d'appel de la Cour supr8me
de la Nouvelle-tcosse a maintenu la condamnation
et s'est rallibe A ce qu'avait dit le juge Macdonald
de cette cour-lA (16 N.S.R. (2d) 422-427) relative-
ment A la d6claration faite par un nomm6 Mayer,
un coaccus6 d'Erven, alors que la condamnation de
Mayer 6tait en appel. Voici les points qu'avait
retenus le juge Macdonald: (i) lorsqu'il a 6t inter-
rog6 par la police, I'accus6 n'6tait pas en 6tat
d'arrestation ni mime menac6 d'arrestation; (ii)
selon le juge Macdonald, la conversation entre
l'accus6 et le policier 6tait totalement volontaire et
[TRADUCTION] amime si l'on avait tenu un voir
dire, on aurait stirement conclu A son caract~re
volontaire et donc A son admissibilit6 en preuveD.
Le juge Macdonald a cit6 un arrat ant6rieur de la
Division d'appel (R. v. Spencer 1o) oi l'on avait
jug6 qu'un voir dire n'aurait 6t qu'une afarce
superflues et que la loi n'exige pas que le juge
tienne un avoir dire tout A fait inutileD lorsque le
r6sultat aurait 6t6 le m8me suite au voir dire.

La d6cision de la Cour d'appel pose deux ques-
tions: une question de fond sur la port6e de la r6gle
g6ndrale et une question de proc6dure sur l'appli-
cation pratique de la r~gle g6nbrale pendant le
procks. J'examinerai d'abord la question de fond.

L'enqu8te

Je ne puis admettre qu'un voir dire soit superflu
(ou n~cessaire seulement lorsque des circonstances
particulibres jettent un doute sur le caractbre
volontaire) lorsqu'il s'agit d'une d6claration faite A

10 (1973), 6 N.S.R. (2d) 555.
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investigation of a crime, rather than after the
accused is in custody, or after he has been charged,
or a decision to charge him has been reached, see,
e.g.: R. v. Rushton"; R. v. Sweezey12 ; R. v. Spen-
cer, supra; R. v. Armstrong13 . Such statements of
the accused enjoy no exemption from the require-
ment of proof of voluntariness before admission
into evidence. As Martin J.A. stated, in words I
would adopt, in R. v. Sweezey, at p. 413:

I conclude that the rule with respect to proof of volunta-
riness is not confined to statements made by a person in
custody or charged or about to be charged with an
offence. I am consequently of the view that a statement
made by a person to a police officer conducting an
investigation with respect to a suspected offence must be
shown to have been made voluntarily before it is admis-
sible against that person in a criminal trial in which he
is an accused. The words "statement by an accused"
used by Lord Sumner in Ibrahim v. The King, [1914]
A.C. 599, in my view, refer to a statement made by a
person who is an accused in a criminal trial when the
statement is sought to be introduced against him rather
than to the fact that he was an accused at the time he
made the statement.

As Idington J. stated in the decision of this
Court in Prosko v. The King, supra, at p. 234:

It is the inducement exercised by the officers in
charge that is to be guarded against and not the acciden-
tal circumstances of an arrest and the bearing thereof on
the mind of one accused that has to be guarded against.

The voluntariness rule is one of broad and gene-
ral application. It applies with as much force to
statements made during investigation as to state-
ments made after the accused person is in custody.
The procedure does not vary depending upon the
stage at which the statement is made. Such a
distinction would be fraught with difficulties in its
application. Is the test subjective or objective?
Where is the line to be drawn when investigation,
discovery, custody, and arrest are a rapid conti-
nuous series of events? Practical considerations
provide an additional reason which dictates the
rejection of this distinction. The opportunities for

11 (1974), 20 C.C.C. (2d) 297 (Ont. C.A.).
12 (1974), 20 C.C.C. (2d) 400 (Ont. C.A.).
13 [1970] 1 C.C.C. 136 (N.S.S.C., A.D.).

la police pendant I'enquite sur un crime, plut6t
qu'aprbs la mise en d6tention ou l'inculpation de
l'accus6, ou apris qu'on a d6cid6 de l'inculper, voir
R. v. Rushton"; R. v. Sweezey12; R. v. Spencer,
pr6cit6; R. v. Armstrong"3 . De telles d6clarations
de l'accus6 ne sont en aucune fagon exempt6es de
la r~gle, savoir que la preuve de leur caract~re
volontaire doit 8tre faite avant qu'on puisse les
admettre. Je me rallie A ce que disait le juge
Martin dans R. v. Sweezey, A la p. 413:

[TRADUCTION] Je conclus que la rdgle concernant le
caractbre volontaire ne se limite pas aux d6clarations
faites par une personne en d6tention, inculp6e ou sur le
point de l'8tre. Je suis donc d'avis qu'il faut 6tablir le
caractbre volontaire d'une d6claration faite A un policier
pendant l'enqu8te sur une infraction possible avant que
cette d6claration soit recevable au procks de la personne
qui l'a faite. L'expression Kd6claration d'un accus6s (uti-
lis6e par lord Sumner dans l'arrat Ibrahim v. The King,
[1914] A.C. 599) vise, A mon avis, toute d6claration
faite par une personne qui est accus6e dans une affaire
criminelle lorsqu'on veut produire ladite d6claration et
non pas les seules d6clarations faites par cette personne
aprbs sa mise en accusation.

Comme le disait le juge Idington dans un arret
de cette Cour, Prosko c. Le Roi, pr6cit6, A la p.
234:

[TRADUCTION] II faut se garder de l'influence exerc6e
par les policiers en service et non des circonstances
accessoires de l'arrestation et des cons6quences qu'elle
peut avoir sur l'esprit de l'accus6.

La r~gle concernant le caractbre volontaire doit
recevoir une application large et g6ndrale. Elle
s'applique tout autant aux d6clarations faites pen-
dant l'enqu8te qu'aux d6clarations faites pendant
la d6tention de l'accus6. La proc6dure ne diffbre
pas selon le moment auquel la d6claration est faite.
L'application d'une telle distinction serait fertile
en difficult6s. Le critbre est-il subjectif ou objec-
tif? Comment d6limiter l'enquite, le rep6rage, la
d6tention et I'arrestation lorsqu'ils constituent une
succession rapide d'6v6nements? Des consid6ra-
tions d'ordre pratique justifient 6galement le rejet
de cette distinction. Les possibilit6s d'abus par le

" (1974), 20 C.C.C. (2d) 297 (Ont. C.A.).
12 (1974), 20 C.C.C. (2d) 400 (Ont. C.A.).
13 [1970] 1 C.C.C. 136 (N.S.S.C., A.D.).
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abuse by delaying arrest are obvious. I should note
in passing that even cases supporting a special rule
for statements made at the investigative stage
generally require a voir dire where counsel
expressly contests the admissibility of the state-
ments, as counsel did in the present case: see R. v.
Sweezey, supra, at p. 417.

"Volunteered"

Nor can I accede to the second proposition
which found favour with the Appeal Division,
namely, that a voir dire is unnecessary where a
statement is "obviously voluntary" or "volun-
teered", or where the voluntariness of a statement
is "apparent from the circumstances under which
it was made", or when it can be "abundantly
established in some other way", absent a voir dire:
see R. v. Spencer, supra; R. v. Sweezey, supra; R.
v. Toulany 4 .

No doubt the "obviously voluntary" test derives
from a desire to encourage practical efficiency in
the conduct of trials. On that point alone, there are
grounds for some doubt as to the efficacy of the
test. However, there are also other interests which
must be weighed in the balance along with effi-
ciency-(i) the assurance of a full hearing of the
evidence of both sides on the issue of voluntariness;
(ii) the maintenance of the rights of the accused;
and (iii) the integrity of the functional distinction
between the voir dire and the trial itself. It is in
the light of each of these interests, as well as that
of trial economy, that the proposed test for a voir
dire ought to be measured.

Hearing All the Evidence

In my respectful opinion, no judge at trial nor
appellate judge should decide any issue on hearing
only one side of the matter. It is trite in civil law
that anyone having the duty to decide anything
must hear both sides before reaching a decision.
The obligation is not any less in criminal law.
Unusual prescience would be required to deter-
mine that a statement is obviously voluntary
before the accused has had a chance to call wit-
nesses, testify, and present argument, and where

1 (1973), 16 C.C.C. (2d) 208 (N.S.S.C., A.D.).

moyen d'arrestations tardives sont 6videntes. Je
ferai remarquer que meme les arrets qui appuient
une r6gle sp6ciale pour les d6clarations faites lors
de l'enquete exigent g6nbralement un voir dire
lorsque l'avocat conteste express6ment l'admissibi-
lit6 des d6clarations, comme il l'a fait en l'esp6ce:
voir R. v. Sweezey, pr6cit6, A la p. 417.

aSpontan6eD

Il m'est 6galement impossible d'admettre le
deuxibme argument accept6 par la Cour d'appel,
savoir, que le voir dire n'est pas n6cessaire lorsque
la d6claration est amanifestement volontaire, ou
aspontan6e ou lorsque le caractbre volontaire de la
d6claration aressort manifestement des circons-
tances dans lesquelles elle a 6t6 faiteo, ou cest
amplement 6tabli d'une autre fagonD, sans voir
dire; R. v. Spencer, pr6cit6; R. v. Sweezey, pr6cit6;
R. v. Toulany 14.

Sans aucun doute le critbre du amanifestement
volontaireD provient d'un d6sir d'assurer le prompt
dbroulement des procks. On peut, de ce seul point
de vue, douter de l'efficacit6 du critbre. Cependant
des facteurs autres que cet aspect pratique doivent
6galement 6tre soupes6s-(i) l'assurance d'un
d6bat contradictoire sur la question du caractbre
volontaire; (ii) le maintien des droits de l'accus6; et
(iii) l'int6grit6 de la distinction fonctionnelle entre
le voir dire et le procks lui-mime. C'est en fonction
de chacun de ces facteurs et de l'6conomie du
procks qu'il faut mesurer le critbre sugg6r6 pour le
voir dire.

Le d6bat contradictoire

Avec 6gards, je pense qu'aucun juge, en pre-
mitre instance comme en appel, ne devrait se
prononcer sur une question sans entendre les deux
parties. C'est un axiome en droit civil que quicon-
que a l'obligation de d6cider quelque chose doit
prbalablement entendre les deux parties. L'obliga-
tion n'est pas moindre en droit criminel. II faudrait
une prescience remarquable pour d6cider qu'une
d6claration est manifestement volontaire avant que
l'accus6 ait cit6 ses t6moins, t6moign6 et plaid6 et

n (1973), 16 C.C.C. (2d) 208 (N.S.S.C., A.D.).
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all the persons involved have not been called as
required by Thiffault v. The Queen s.

What would occur if a statement could be
admitted without a voir dire where the context did
not cast doubt on its voluntariness? The testimony
of the Crown witness outlining the circumstances
surrounding the statement might give no indica-
tion of any involuntariness. Defence witnesses
might be prepared to give contrary testimony
which might be believed over that of the Crown
witness. The defence witnesses, however, could not
be called at this point, as they can only be called
after the Crown has concluded its case. Thus no
evidence up to this point would have cast any
doubt on the voluntariness of the statement, and it
would be admitted into evidence for consideration
by the jury. Even if the statement were later
excluded, the harm would be done: see R. v.
Armstrong, supra. As Dennistoun J.A., speaking
for the Manitoba Court of Appeal in R. v.
Baschuk 16, said at p. 209:

Once the confession was read to the jury it was
hopeless for the accused to call witnesses to show it was
not a voluntary statement. The damage was done and
could not be undone.

All surrounding circumstances must be exam-
ined on a voir dire. Although the main point of
decision in Boudreau v. The King, supra, was that
the absence of a warning would not bind the hands
of the court so as to compel it to rule out a
statement, Kerwin J. said, at p. 267: "All the
surrounding circumstances must be investigated
and, if upon their review the Court is not satisfied
of the voluntary nature of the admission, the state-
ment will be rejected." The last words of the last
defence witness to testify in respect of the state-
ment may establish that it was involuntary.

Rights of the Accused

An accused may testify on a voir dire without
prejudice to his privilege not to take the stand
before the jury. He may be examined and cross-

15 [19331 S.C.R. 509.
6 (1931), 56 C.C.C. 208.

avant que toutes les personnes impliqu6es aient
comparu, comme l'exige l'arrat Thiffault c. La
Reine 5.

Que se produirait-il si l'on pouvait admettre une
declaration en preuve sans voir dire lorsque le
contexte ne permet pas de douter de son caract~re
volontaire? La d6position des t6moins du ministbre
public quant aux circonstances de la d6claration ne
pourrait en aucune fagon indiquer que cette der-
nibre a 6t6 extorqu6e. Les t6moins de la d6fense
pourraient 8tre pr~ts A offrir des t6moignages con-
traires qui pourraient 6tre pr6f6r6s A ceux des
t6moins A charge. Cependant les t6moins de la
d6fense ne peuvent 8tre cit6s A ce stade puisqu'il
faut attendre pour ce faire que le minist~re public
ait conclu sa preuve. Donc jusque IA, aucune
preuve ne mettrait en doute le caractbre volontaire
de la d6claration et cette dernidre serait admise en
preuve et soumise au jury. M~me si la d6claration
6tait exclue plus tard, le mal serait fait: voir R. v.
Armstrong, pr6cit6. Comme l'a dit le juge Dennis-
toun, au nom de la Cour d'appel du Manitoba,
dans l'arr8t R. v. Baschuk 1 6, a la p. 209:

[TRADUCTION] Une fois les aveux lus au jury, il
devenait inutile que l'accus6 cite des t6moins pour
d6montrer qu'elle n'6tait pas volontaire. Le mal 6tait fait
et ne pouvait atre r6par6.

Toutes les circonstances doivent 8tre 6tudi6es au
voir dire. Bien que le point principal de l'arr8t
Boudreau c. Le Roi, pr6cit6, soit que l'absence
d'une mise en garde ne doit pas lier la cour au
point de la forcer A d6clarer les aveux irrecevables,
le juge Kerwin dit A la p. 267: [TRADUCTION] aLa
Cour doit consid6rer toutes les circonstances qui
ont entour6 la d6claration et si, apris cet examen,
elle n'est pas convaincue de son caractbre volon-
taire, elle doit la rejeters. Il se peut que les toutes
dernidres paroles du dernier t6moin de la d6fense A
t6moigner sur la d6claration puissent 6tablir
qu'elle a 6t6 extorqu6e.

Les droits de l'accus6

Un accus6 peut t6moigner A un voir dire sans
pr6judice de son droit de ne pas t6moigner devant
le jury. II peut 6tre interrog6 et contre-interrog6

15 [19331 R.C.S. 509.
16 (1931), 56 C.C.C. 208.
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examined with regard to the statement allegedly
given by him to one in authority, but not upon his
innocence or guilt.

It is a most important right of the accused to
call witnesses and present argument separately on
the issue of the admissibility of a statement direct-
ly after the Crown's evidence on this matter has
been adduced. This right would be totally lost if a
statement of the accused could be admitted with-
out a voir dire as part of the Crown's evidence
because nothing in that evidence cast doubt on its
voluntariness. An accused has the right to testify
in the absence of the jury on the issue of voluntari-
ness alone. On the voir dire he is permitted to
testify on the issue of the voluntary nature of his
statement without prejudice to his right not to
testify on the main issue. The testimony of the
accused may be the only evidence which indicates
involuntariness. If a voir dire is not held, and the
accused exercises his right not to testify on the
main issue, the evidence negating voluntariness
will never be revealed to the trial court nor to an
appellate court. If the judge denies a voir dire, the
accused may have to become a witness on the issue
of whether the statement is voluntary, but he
thereby is improperly exposed to Crown examina-
tion on the main issue of guilt or innocence. The
effect of limiting the voir dire to cases where there
is evidence of involuntariness is to obligate the
accused to adduce such evidence, thereby relieving
the Crown of a burden which properly rests on the
Crown and placing an unwarranted evidential
burden upon the accused.

The Distinction between Voir Dire and Trial

The essential separation between proceedings on
a voir dire and those in the trial itself would be
undermined if a voir dire were held only where
doubt was cast on the voluntariness of a statement
by evidence given in the trial itself. As Kaufman
says in The Admissibility of Confessions (2nd
ed.), at p. 51, ". . . to say that a statement may
have been admissible without a voir dire because it
was voluntary is putting the cart before the horse."
The importance of keeping all evidence of a state-
ment from the jury unless the statement is admit-

relativement A la d6claration qu'il aurait faite A
quelqu'un ayant autorit6, mais pas au sujet de son
innocence ou de sa culpabilit6.

Le droit de l'accus6 de citer des t6moins et de
plaider s6par6ment sur la question de l'admissibi-
lit6 d'une d6claration d6s que le ministbre public a
pr6sent6 sa preuve sur cette question est des plus
importants. Ce droit disparaitrait entibrement si
une d6claration de l'accus6 pouvait 8tre admise
comme preuve A charge, sans voir dire, parce que
rien dans cette preuve ne jette de doute sur son
caractbre volontaire. Un accus6 n'a le droit de
t6moigner en l'absence du jury que sur la question
du caractbre volontaire. Au voir dire, il peut t6moi-
gner sur la question du caractbre volontaire de sa
d6claration sans pr6judice de son droit de ne pas
t6moigner sur la question principale. Il se peut que
le t6moignage de l'accus6 soit la seule preuve de
l'extorsion de la d6claration. Sans voir dire, et si
l'accus6 exerce son droit de ne pas t6moigner sur la
question principale, la preuve niant le caractbre
volontaire ne sera jamais r6v6l6e A la cour de
premiere instance ni A la cour d'appel. Si le juge
refuse le voir dire, I'accus6 peut 8tre amen6 A
t6moigner sur la question du caractbre volontaire
de la d6claration, mais il s'expose alors A l'interro-
gatoire de la poursuite sur la question principale
de la culpabilit6 ou de l'innocence. Si on limite le
voir dire aux cas oil il existe des 616ments de
preuve de l'extorsion de la d6claration, on oblige
l'accus6 A fournir cette preuve; on libbre ainsi le
ministbre public d'un fardeau qui doit lui incomber
et on impose A l'accus6 un fardeau de preuve
injustifi6.

La distinction entre voir dire et procks

La diff6rence essentielle entre les proc6dures de
voir dire et le procas lui-meme serait annihilbe si
l'on r6servait le voir dire aux cas oai la preuve
pr6sent6e au procks lui-meme jette un doute sur le
caractbre volontaire d'une d6claration. Comme le
dit Kaufman dans The Admissibility of Confes-
sions (2c 6d.), A la p. 51 [TRADUCTION] a... dire
qu'une d6claration peut 8tre jug6e recevable sans
voir dire parce qu'elle est volontaire, c'est mettre
la charrue avant les bceufs,. Kaufman explique,
dans le passage suivant, pourquoi il est important
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ted in evidence is expressed by Kaufman in the
following passage (at p. 52):

Despite these last two judgments [John v. The Queen,
[1971] S.C.R. 781 and R. v. Bohack (1971), 6 C.C.C.
(2d) 457 (Ont. C.A.)], it would still appear that a voir
dire must be held, and where the Crown attempts to
tender a statement without first requesting a trial within
the trial, the Court must order it proprio motu. This
may create a problem where the jury was made aware of
the existence of a statement. In that case, the Court
should proceed with the voir dire, but if the statement is
rejected, a mistrial may be in order.

Can it ever be said that an answer given in
response to questions asked by a police officer in
circumstances of compulsive authority, as in the
case at bar, are "volunteered?" One immediate
objection to the introduction of an exception relat-
ed to "obviously voluntary" or "volunteered" is the
likelihood of confusing the word (i) "voluntary",
which has a well-recognized and technical conno-
tation when used in relation to statements given by
accused persons to those in authority (variously
expressed, but generally taken to mean free of fear
of prejudice or hope of advantage) with the word
(ii) "volunteered", which is a word of common
parlance implying spontaneity. Yet, as pointed out
in "Developments in the Law: Confessions"
(1966), 79 Harv. L. Rev. 935, 1103, the Canadian
concept of voluntariness, unlike the one prevailing
in Scotland, does not imply spontaneity. Rand J.
made this clear in R. v. Fitton "7, at pp. 962-3,
where he said: "The Chief Justice of Ontario,
speaking for the majority of the Court of Appeal,
has treated the expression 'freely and voluntarily'
used in Boudreau v. The King, as if it connoted
only a spontaneous statement, one unrelated to
anything as cause or occasion in the conduct of the
police officers; but with the greatest respect that is
an erroneous interpretation of what was there
said."

Statements should not slip in without a voir dire
under the pretext that they form part of the res
gestae: see R. v. Spencer, supra; R. v. Toulany,
supra. The rules regarding res gestae are substan-
tive rules regarding hearsay and the admissibility

1" [1956] S.C.R. 958.

de ne pas r6v6ler au jury I'existence d'une d6clara-
tion A moins que celle-ci soit admise en preuve (A
la p. 52):

[TRADUCTION] En d6pit de ces deux dernidres d6ci-
sions [John c. La Reine, [1971] R.C.S. 781 et R. v.
Bohack (1971), 6 C.C.C. (2d) 457 (C.A. Ont.)], il
semble toujours qu'il faille recourir au voir dire et,
lorsque le ministare public cherche A pr6senter en preuve
une d6claration sans demander pr6alablement un voir
dire, la Cour doit I'ordonner de son propre chef. Cela
peut crber un probl6me lorsque le jury a 6t6 inform6 de
l'existence d'une d6claration. Dans ce cas, la Cour doit
tenir un voir dire, mais le rejet de la d6claration peut
invalider le procks.

Peut-on jamais dire que les r6ponses donn6es A
des questions pos6es par un policier dans une
situation de coercition, comme en l'esp6ce, sont
aspontan6esb? Une premibre objection A la cr6ation
d'une exception dans le cas de d6clarations amani-
festement volontairesD ou aspontan6es, est le
danger de confondre le mot (i) avolontaireD qui a
une connotation technique bien 6tablie en matibre
de d6clarations faites par des accus6s aux person-
nes ayant autorit6 (ce qui est exprim6 de diverses
fagons, mais signifie g6n6ralement sans crainte de
pr6judice ni l'espoir d'un avantage) avec le mot (ii)
aspontanbeD qui dans le langage courant comporte
la notion d'initiative. Toutefois comme on le dit
dans aDevelopments in the Law: Confessions
(1966), 79 Harv. L. Rev. 935, 1103, le concept
canadien du caractbre volontaire, contrairement A
celui qui pr6vaut en Ecosse, n'implique pas la
spontan6it6. Le juge Rand est trbs explicite A ce
sujet dans l'arrt R. c. Fitton ", aux pp. 962 et 963,
oii il dit: [TRADUCTION] aLe juge en chef de
l'Ontario, parlant pour la majorit6 de la Cour
d'appel, a trait6 I'expression alibrement et volontai-
rementa utilis6e dans l'arret Boudreau c. Le Roi
comme si elle s'appliquait seulement A une d6cla-
ration spontane, sans aucun rapport avec la con-
duite des policiers; avec 6gards, c'est IA une mau-
vaise interpr6tation de ce qui a 6ti dits.

Les d6clarations ne devraient pas s'insinuer dans
la preuve sans voir dirc sous pr6texte qu'elles font
partie de la res gestae: voir les arr~ts R. v. Spen-
cer, pr6cit6, et R. v. Toulany, pr6cit6. Les r~gles
concernant la res gestae sont des r6gles de droit

" [1956] R.C.S. 958.
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of evidence. They do not affect the procedure by
which decisions are to be made regarding admissi-
bility of statements made to persons in authority.
Statements constituting part of the res gestae are
admissible as exceptions to the general rule
excluding hearsay. As with all statements by an
accused, they are subject to the general require-
ment of voluntariness. In order to determine
whether they are voluntary, as well as whether
they are, in fact, part of the res gestae and other-
wise admissible, such statements must be con-
sidered by the judge on a voir dire in the absence
of the jury.

The Efficient Administration of Criminal Justice

I suspect that in a trial by judge sitting without
a jury there is a tendency, in what is thought to be
the interests of trial economy, to lose sight of the
distinction between voir dire and trial. The dis-
tinction is just as important when the judge is
sitting alone (and assumes also the jury function of
trier of fact) as when he is presiding at a trial with
jury, and the same rules apply so far as the voir
dire is concerned: R. v. Gauthier, supra. The
distinction between a "formal" and an "informal"
voir dire was firmly rejected by this Court in
Powell, at p. 368, where Mr. Justice de Grandpr6
said:
I note that for the second time the learned appeal judge
uses the expression "formal voir dire". I assume that
this is a slip of the pen because no voir dire at all was
held and, in any event, I cannot see any difference
between an informal voir dire and a formal one.

It is sometimes urged that the holding of a voir
dire results in delay and, therefore, a loss in trial
economy. I have some doubt whether trial econo-
my would be achieved by recognition of an excep-
tion, expressed in terms of "volunteered" or "obvi-
ously voluntary", to the general requirement of a
voir dire. The normal response, if a voir dire were
denied, would be an appeal, with consequent cost
in time and money. Accepting, arguendo, that a
voir dire entails delay in the judicial process, it
does not necessarily follow that efficient adminis-
tration of justice should be sought at the expense
of the legitimate rights of an accused.

It must be sound policy to have rules of practice
which are clear and uncomplicated. This is par-

positif relatives au out-dire et A l'admissibilit6 de la
preuve. Elles ne touchent pas la proc6dure qui sert
A d6cider de l'admissibilit6 des d6clarations faites A
des personnes ayant autorit6. L'admissibilit6 des
d6clarations, qui font partie de la res gestae, est
une exception A la r~gle g6nbrale d'exclusion du
oi-dire. Comme toutes les d6clarations d'un
accus6, elles sont soumises a 1'exigence g6n6rale du
caractbre volontaire. Afin de d6cider si elles sont
volontaires et si elles font en fait partie de la res
gestae ou sont recevables pour d'autres raisons, ces
d6clarations doivent 6tre examin6es par le juge
dans un voir dire, en l'absence du jury.

L'administration efficace de la justice criminelle

J'imagine que dans un procas oil le juge sidge
sans jury, on a tendance A perdre de vue la distinc-
tion entre le voir dire et le procds sous pr6texte de
l'int~rit de l'6conomie du procks. La distinction est
tout aussi importante lorsque le juge siege seul (et,
comme le jury, joue le r8le de juge du fond) que
lorsqu'il pr6side un procks avec jury, et les mimes
r~gles s'appliquent pour le voir dire: R. c. Gau-
thier, pr6cit6. Cette Cour a fermement rejet6 la
distinction entre voir dire cofficielD et voir dire
anon officielo dans l'arret Powell oi le juge de
Grandpr6 a dit f la p. 368:

Je remarque que le savant juge emploie pour la
deuxibme fois l'expression avoir dire* officiel. Je suppose
qu'il s'agit IA d'un lapsus, car aucun avoir dire* n'a eu
lieu et, de toute fagon, je ne vois aucune diff6rence entre
un avoir dire, non officiel et un avoir dires officiel.

On pr6tend parfois que le voir dire entraine des
retards et ralentit donc le procks. Je doute que l'on
puisse acc616rer le procks en faisant pour les d6cla-
rations aspontan6esD ou amanifestement volontai-
resD une exception f l'exigence g6n6rale d'un voir
dire. En cas de refus d'un voir dire, la r6action
normale est d'en appeler, avec les d6penses et les
retards que cela implique. En admettant mime,
pour les besoins de la discussion, que le voir dire
entraine des retards dans le processus judiciaire, il
ne s'ensuit pas n6cessairement qu'il faille rendre
l'administration de la justice plus efficace aux
d6pens des droits 16gitimes de l'accus6.

Il est bon d'avoir des ragles de pratiques claires
et simples et c'est particulibrement vrai en droit
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ticularly true in the field of criminal law. Rules
should be such as to be easily applied in the great
variety of cases and circumstances which daily
come before the courts. In my respectful view, a
rule requiring a voir dire only after there is some
evidence suggesting involuntariness is neither clear
nor easily applied. -

If a statement is, in fact, "volunteered", this
means merely that voluntariness is easier to estab-
lish than in other cases. It does not mean there is a
different procedure to ' determine voluntariness.
The voir dire in such a case may take only a few
minutes. On the other hand, where the initial
impression is that the statement was voluntary,
other evidence on the voir dire may point to quite
the opposite conclusion. Either way, the rights of
the accused will be protected and the efficient
administration of justice enhanced by the holding
of a voir dire.

Further, I would not want to say that counsel
may not expressly waive the holding of a voir dire
in a proper case where all precautions have been
taken: see Powell v. The Queen, supra, at p. 368;
R. v. Sweezey, supra, at p. 416; R. v. Dietrich I8, at
pp. 734-7 (Ont. C.A.) (leave to appeal to this
Court dismissed [1970] S.C.R. xi). I do not
express any concluded view on the matter of
waiver, however, as there is no suggestion that
defence counsel waived voir dire in the case at bar.

The Cases

Generally speaking, the authorities appear to be
against any exception to the general rule requiring
a voir dire. In the recent case of Boulet v. The
Queen, supra, it was affirmed that previous state-
ments made under oath by the accused during a
judicial proceeding are admissible without proof
of voluntariness, and that therefore no voir dire is
required in respect of such statements. The Court,
speaking through Mr. Justice Beetz, contrasted the
situation where a statement is made out of court to
a person in authority and clearly envisaged that
the admissibility of such a statement would always

Is [19701 3 O.R. 725, leave to appeal refused [1970] S.C.R.
Xi.

criminel. Les ragles doivent pouvoir s'appliquer
ais6ment A la multitude de situations soumises
quotidiennement aux tribunaux. Avec 6gards, je
crois qu'une r6gle n'exigeant le voir dire que lors-
qu'il existe un 616ment de preuve de l'extorsion de
la d6claration n'est ni claire ni facile A appliquer.

Si, en fait, une d6claration est aspontan6e cela
signifie simplement que son caractbre volontaire
est plus facile A 6tablir que dans d'autres cas. Cela
ne signifie pas qu'il faut suivre une proc6dure
diff6rente pour en d6cider. En pareil cas, le voir
dire peut ne durer que quelques minutes. Par
ailleurs, si A premiere vue la d6claration semble
volontaire, d'autres preuves pr6sent6es au voir dire
peuvent mener A une conclusion tout A fait con-
traire. D'une faqon ou de l'autre, les droits de
l'accus6 seront prot6g6s et l'efficacit6 de l'adminis-
tration de la justice sera accrue par la tenue d'un
voir dire.

Toutefois, je ne veux pas dire que l'avocat ne
peut pas renoncer express6ment au voir dire dans
un cas donn6, lorsque toutes les pr6cautions ont 6t6
prises: voir Powell c. La Reine, pr6cit6, A la p. 368;
R. v. Sweezey, pr6cit6, A la p. 416; R. v. Dietrich 1s,
aux pp. 734-737 (C.A. Ont.) (autorisation d'appe-
ler refus6e par cette Cour [1970] R.C.S. xi).
Cependant, je ne me prononce pas sur la question
de la renonciation puisqu'en l'esphce, il est clair
que l'avocat n'a pas renonc6 au voir dire.

La jurisprudence

Globalement, la jurisprudence s'oppose A toute
exception A la rigle g6n6rale qui exige un voir dire.
Dans un arret r6cent, Boulet c. La Reine, pr6cit6,
cette Cour a confirm6 que les d6clarations ant6-
rieures faites sous serment par l'accus6 au cours
d'une procidure judiciaire sont admissibles sans
preuve de leur caractbre volontaire et donc aucun
voir dire n'est n6cessaire A leur 6gard. Le juge
Beetz, au nom de la Cour, a distingu6 le cas o6 la
d6claration est faite hors cour A une personne
constitu6e en autorit6 et dit clairement que I'ad-
missibilit6 d'une telle d6claration doit toujours 8tre

Is [1970] 3 O.R. 725, autorisation d'appeler refus6e [1970]
R.C.S. xi.
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be decided in the absence of the jury, on a voir
dire, (at p. 343):

The courts have long made a distinction between
statements made by the accused out of court to persons
in authority and those which are made in a judicial
proceeding. The first are admitted in evidence once the
presiding judge had decided alone, without the jury,
after a voir dire, that they were freely and voluntarily
made, the onus of proving these conditions being on the
prosecution: R. v. Warickshall; Rex v. Baldry; Ibrahim
v. Rex; Pichi v. The Queen; Powell v. The Queen.
[emphasis added]

While the decision in Powell v. The Queen, was
carefully restricted to what was necessary to
decide the outcome of that case, it nevertheless
established a stringency in the need for a voir dire
which is consistent only with its requirement in all
cases where voluntariness must be established. In
his reasons, Mr. Justice de Grandpr6 quoted the
Court of Appeal's view of the matter, at p. 367:
In our view, it would have been preferable for the trial
judge to have conducted a formal voir dire, then ruling
on the voluntariness of the statement [ ... ]; but it is
perfectly plain from his reasons for judgment that he
directed himself to that question and considered the
statement to be voluntary.

and then de Grandpr6 J. stated.
I am unable to accede to the proposition that if a trial
judge directs himself to the question of the voluntariness
of a statement and is satisfied on the whole of the
evidence of the guilt of the accused, there is no need for
a voir dire.

In Powell this Court also expressly rejected the
contention that a voir dire was only needed where
counsel for the accused objected to the admission
of the evidence. Mr. Justice de Grandpr6 stated, at
p. 368:

The Crown further submits that, the evidence of
Constable Fisher having been received without any
objection by counsel for the accused, this silence
amounts to an admission that the statement was volun-
tary. Although the point was mentioned by Hall J.A., it
was not dealt with in the Court of Appeal. For my part,
I do not believe that this submission is well founded.
While I might be ready to accept in a proper case that
counsel for an accused may well waive the holding of a
voir dire, I see a considerable difference between an
expressed waiver surrounded by all the precautions

d6cid6e en l'absence du jury, au cours d'un voir
dire (A la p. 343):

Depuis longtemps, la jurisprudence distingue les
d6clarations faites hors cour par l'accus6 A des personnes
constitu6es en autorit6, de celles qu'il a faites lors d'une
proc6dure judiciaire. Les premibres sont admises en
preuve une fois que le prisident du tribunal a dicidi
seul, sans jury, apris un voir dire, qu'elles ont 6t6 faites
librement et volontairement, la preuve qu'elles ont 6t6
ainsi faites incombant A la poursuite: R. v. Warickshall;
Rex v. Baldry; Ibrahim v. Rex; Pichi c. La Reine;
Powell c. La Reine. [Les italiques sont de moi]

Bien que l'arrat Powell c. La Reine soit soigneu-
sement limit6 A ce qui 6tait n6cessaire pour tran-
cher cette affaire-lIA, il rbvble n6anmoins dans l'exi-
gence d'un voir dire une certaine rigueur qui n'est
compatible qu'avec sa n6cessit6 dans tous les cas
oil il faut 6tablir le caractbre volontaire. Dans ses
motifs, le juge de Grandpr6 cite l'opinion de la
Cour d'appel sur ce point, A la p. 367:
[TRADUCTION] A notre avis, il aurait 6t6 pr6f6rable que
le juge de premidre instance tienne un avoir dire* officiel
et statue sur le caractbre volontaire de la d6claration
selon laquelle l'accus6 6tait sur les lieux du pr6sum6
d6lit; mais il est parfaitement clair, d'aprbs ses motifs de
jugement, qu'il s'est pench6 sur la question et qu'il a
consid6r6 que la d6claration 6tait volontaire.

et ensuite le juge de Grandpr6 dit:
Je ne puis accepter la proposition selon laquelle un avoir
direp n'est pas n6cessaire si un juge de premibre instance
prend en consid6ration le caractbre volontaire d'une
d6claration et si, d'apras l'ensemble de la preuve, il est
convaincu de la culpabilit6 de l'accus6.

Dans l'arr~t Powell, cette Cour a nettement
rejet6 la pr6tention qu'un voir dire n'6tait n6ces-
saire que lorsque l'avocat de l'accus6 s'opposait A
l'admission de la preuve. Le juge de Grandpr6 dit
A la p. 368:

La Couronne pr6tend de plus que, le t6moignage de
l'agent Fisher ayant 6t6 regu sans que l'avocat de l'ac-
cus6 n'y fasse aucune objection, ce silence 6quivaut A
admettre que la d6claration 6tait volontaire. Ce point,
bien que mentionn6 par le juge Hall, n'a cependant pas
6t6 trait6 par la Cour d'appel. Quant A moi, je ne crois
pas que cette pr6tention soit bien fond6e. Je pourrais,
dans un cas donn6, admettre que l'avocat d'un accus6
peut renoncer A la tenue d'un gvoir dire*, mais, A mon
avis, il existe une diff6rence consid6rable entre une
renonciation explicite, accompagn6e de toutes les pr6-
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indicating that the question has been examined in depth
and mere silence on counsel's part. The heavy onus
resting on the Crown certainly cannot be displaced in
such an informal fashion.

In a comment on Powell, (1976), 18 Crim. L.Q.
404, Professor S. I. Bushnell noted that the case
dealt with four questions:

(1) Must all statements made by an accused to a person
in authority pass the test of voluntariness?

(2) Need there be a voir dire for those confessions to
which the rule applies?
(3) Is there any obligation on the defence to object to
the voluntariness of a confession in order to require a
voir dire?

(4) In a case in which there should have been a voir
dire, and none was held, can s. 613(1)(b) (iii) of the
Criminal Code be applied?

In discussing the second question, he stated, at p.
411:
(2) Need there be a voir dire in all cases?

The answer, following Powell, must also be a yes,
except when there has been an express waiver. Spencer
had called it a wise precaution to have a voir dire until
the limits of Pichi v. The Queen were clarified. The
clarification has now occurred in Powell. Sweezey and
Rushton must be considered overturned on this point.

In a more recent article in (1978), 20 Crim.
L.Q. 312, Professor Ratushny said, at p. 324:

In Powell v. The Queen the court clearly established
that all statements made to a person in authority must
pass the test of voluntariness on a voir dire in the
absence of an express waiver on the part of the accused.
Moreover, there is no obligation on the part of defence
counsel to object where the necessity for such a voir dire
has been overlooked.

I do not think the Crown can take any comfort
from John v. The Queen, supra. In John, the point
here in issue was expressly not decided because, in
any event, there was sufficient admissible evidence
of the accused's guilt to apply the provisions of s.
529(l)(b)(iii) (now s. 613(l)(b)(iii)).

cautions indiquant que la question a 6t6 examin6e A
fond, et un simple silence de la part de l'avocat. La
Couronne ne peut certes pas s'acquitter de facon aussi
irr6gulibre de sa lourde obligation.

Dans un commentaire de Powell, (1976), 18
Crim. L.Q. 404, le professeur S.I. Bushnell a fait
remarquer que l'affaire portait sur quatre ques-
tions:
[TRADUCTION] (1) Les d6clarations faites par un
accus6 A une personne ayant autorit6 doivent-elles toutes
r6pondre au critbre du caractbre volontaire?
(2) Faut-il un voir dire pour les aveux auxquels la r6gle
s'applique?
(3) Pour obtenir un voir dire, la d6fense doit-elle n6ces-
sairement contester le caractbre volontaire d'une
d6claration?
(4) Si le voir dire s'imposait et n'a pas eu lieu peut-on
appliquer le sous-al. 613(1)b)(iii) du Code criminel?

A propos de la deuxibme question, il dit A la p.
411:
[TRADUCTION] (2) Faut-il toujours tenir un voir dire?

Suite A l'arrat Powell, la r6ponse doit aussi 8tre
affirmative, sauf lorsqu'il y a renonciation expresse.
Selon l'arrat Spencer, le voir dire 6tait une sage pr6cau-
tion jusqu'A ce que l'on clarifie la port6e de l'arrat Pichi
c. La Reine. L'arrat Powell a maintenant apport6 cette
clarification. Les arrits Sweezey et Rushton sont donc
infirm6s sur ce point.

Dans un article plus r6cent (1978), 20 Crim.
L.Q. 312, le professeur Ratushny dit A la p. 324:

[TRADUCTION] Dans I'arrat Powell c. La Reine, la
Cour a nettement statu6 qu'en l'absence de renonciation
expresse de I'accus6, toutes les d6clarations faites A une
personne ayant autorit6 doivent satisfaire au critare du
caractbre volontaire lors d'un voir dire. De plus, il
n'existe aucune obligation pour l'avocat de la d6fense de
faire des objections lorsque la n6cessit6 de pareil voir
dire a 6t6 m6connue.

Je ne crois pas que le ministbre public puisse se
raccrocher A l'arr8t John c. La Reine, pr6cit6. La
question en litige ici n'a pas 6t6 formellement
tranch6e dans cette affaire-IA parce qu'il y avait de
toute faron suffisamment de preuves recevables
sur la culpabilit6 de 1'accus6 pour appliquer les
dispositions du sous al. 529(1)b)(iii) (maintenant
le sous-al. 613(1)b)(iii)).
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In my opinion, it is always necessary to hold a
voir dire to determine the voluntariness of a state-
ment made by an accused out of court to a person
in authority. Only in this way can fairness to the
accused be assured. To require a voir dire only if
doubt is cast on the voluntariness of a statement
by the circumstances under which it was made, as
determined from evidence given in the trial proper,
would not only shift a burden to the accused but
also, in other respects, cause him significant preju-
dice. One must be realistic with the jury process. If
the statement is subsequently ruled inadmissible,
the jury will, nevertheless, at least be left with the
knowledge that a statement was made by the
accused which, has now been excluded. This is
bound to arouse suspicion as to its content. If
evidence of the context of the statement is allowed
to be given for some time before anything casts
doubt on its voluntariness, the jury will know
something, and perhaps much, of its content.
Prejudice will surely result. Such a limited require-
ment would destroy the fundamental distinction
between the function of the voir dire, which is to
determine voluntariness, and that of the trial
proper, which is to determine guilt.

I can see no justification for engrafting upon the
general rule, which is remarkably free of qualifica-
tions, any exception and, particularly, one
expressed in such terms as "obviously voluntary"
or "volunteered." Attempts in the past to water
down the rule have not met with success and, in
my opinion, the present attempt should also be
repelled.

The Facts

I turn now to the evidence in the case. I do not
think the evidence is of great importance because
it is not the task of this Court nor, with respect,
the task of any appellate court to make an
independent judgment as to whether a particular
statement is voluntary. If the true rule is, as I
conceive it to be, that the voluntary nature of a
statement given to a person in authority can only
be determined in a voir dire, then it is undisputed
that the judge at trial failed to hold a voir dire,
though requested to do so. I do not think it can be
seriously contended that the statements admitted

A mon avis, le voir dire s'impose toujours pour
d6cider du caractbre volontaire d'une d6claration
faite hors cour par un accus6 A une personne ayant
autorit6. C'est la seule fagon de garantir l'impar-
tialit6 envers l'accus6. N'exiger le voir dire que
lorsque les circonstances de la d6claration, qui se
d6gagent de la preuve au procks lui-m~me, jettent
un doute sur son caractbre volontaire, c'est non
seulement imposer un fardeau A l'accus6, mais
aussi lui occasionner, A d'autres points de vue, un
pr6judice important. II faut 8tre r6aliste A l'6gard
des procks par jury. Meme si, par la suite, une
d6claration est jug6e irrecevable, le jury saura tout
au moins que l'accus6 a fait une d6claration qui a
6t6 exclue. Ceci va in6vitablement 6veiller des
soupgons sur son contenu. Si l'on permet de pr6-
senter la preuve des circonstances de la d6claration
avant qu'apparaissent des doutes quant A son
caractbre volontaire, le jury saura d6jA quelque
chose de son contenu et peut-8tre beaucoup. Il en
r6sultera certainement un pr6judice. Une exigence
aussi restreinte an6antirait la distinction fonda-
mentale entre le r8le du voir dire, soit d6cider du
caractbre volontaire, et celui du procks lui-mime,
soit d6cider de la culpabilit6.

Je ne vois aucune raison de faire une exception A
la rbgle g6n6rale qui est remarquablement exempte
de restrictions, et surtout une exception formul6e
par des expressions telles que amanifestement
volontaireD ou aspontan6eD. Les tentatives pass6es
pour att6nuer la ragle n'ont pas r6ussi et, A mon
avis, celle-ci doit 6galement 8tre repouss6e.

Les faits

Je vais maintenant examiner la preuve en I'es-
p6ce. Je ne crois pas qu'elle soit de grande impor-
tance parce qu'il n'appartient pas A cette Cour, ni,
avec 6gards, A aucune cour d'appel de porter son
propre jugement sur le caractbre volontaire d'une
d6claration donn6e. Si la vraie r~gle est, comme je
la congois, que le caractbre volontaire d'une d6cla-
ration faite A une personne ayant autorit6 ne peut
8tre d6cid6 qu'A un voir dire, il est alors admis que
le juge du procks n'a pas tenu de voir dire bien
qu'on lui ait demand6 de le faire. Je ne crois pas
que l'on puisse s6rieusement pr6tendre que les
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in evidence without a voir dire were not of impor-
tance on the issue of guilt.

The facts are these. The accused was alleged to
have been part of a large-scale operation to traffic
in hashish. The plan called for the hashish to be
cached on the Cape La Have Islands, just off the
coast of Nova Scotia, and to be transported by
helicopter to an isolated cottage at Beech Hill, on
the mainland, for packaging and later resale. On
August 21, 1974, one Robson made three trips
transporting hashish by helicopter from Cape La
Have Islands to the cottage. On the first of the
trips, the appellant Erven and one Mayer were
passengers. The helicopter picked them up at Cres-
cent Beach, on the mainland, and transported
them to the Islands. Upon arrival at the Islands,
the appellant and Mayer disappeared for two or
three hours, during which time Robson loaded the
hashish into the aircraft and made two trips to the
cottage, where the hashish was unloaded. After the
helicopter had been loaded by Robson for the third
and final time, the appellant and Mayer reap-
peared and were taken back to Crescent Beach,
where they were dropped off. The helicopter con-
tinued its flight to the cottage. During the flights,
the hashish was packed in large wrapped bags and
transported in the luggage compartment of the
aircraft, out of sight of pilot and passengers. There
is no direct evidence that the appellant was aware
of the nature of the cargo.

Immediately after the appellant and Mayer
returned to Crescent Beach, they were confronted
by two uniformed R.C.M.P. officers, Botham and
Gaudet, who began asking questions. In response,
Mayer indicated that he and the appellant were
involved in a Search and Rescue operation, as well
as collecting soil samples from the Cape La Have
area. In reply to a question by Constable Botham,
the appellant acknowledged that he was engaged
in the same operations. He gave the same address
in Vancouver, British Columbia, as Mayer. The
appellant and Mayer were later picked up at the
beach by a red Maverick automobile, driven to the
beach by a Miss Hale, but driven, on leaving, by
the appellant. The trial judge found, as a fact, that
the red Maverick was a rented vehicle in the same

d6clarations admises en preuve sans voir dire
6taient sans incidence sur la question de la
culpabilit6.

Voici les faits: l'accus6 aurait particip6 1 une
operation importante de trafic de haschich. Le
haschich devait 6tre cach6 sur I'lle du Cap-La-
H6ve, pras de la c6te de la Nouvelle-tcosse, pour
8tre ensuite transport6 par h6licoptbre A un chalet
isol6 A Beech Hill sur le continent, puis empaquet6
et revendu. Le 21 aofit 1974, un nomm6 Robson a
fait trois voyages pour transporter le haschich par
h6licoptbre de flIle du Cap-La-Have au chalet.
Erven et un nomm6 Mayer 6taient ses passagers
lors du premier voyage. L'h6licoptbre les a pris A
Crescent Beach, sur le continent, et les a transpor-
t6s jusqu'A I'lle. Ds leur arriv6e sur l'ile, I'appe-
lant et Mayer ont disparu deux ou trois heures;
pendant ce temps Robson a charg6 le haschich
dans l'h6licoptbre et a fait deux allers et retours au
chalet ofi le haschich fut d6charg6. Aprds que
Robson eut charg6 l'h6licoptbre pour la troisibme
et dernibre fois, I'appelant et Mayer sont revenus
et il les a ramen6s A Crescent Beach. L'h6licoptbre
a poursuivi son vol jusqu'au chalet. Pendant les
vols, le haschich 6tait empaquet6 dans de grands
sacs plac6s dans la soute A bagages hors de la vue
du pilote et des passagers. Il n'y a aucune preuve
directe que l'appelant 6tait au courant de la nature
de la cargaison.

Dbs leur retour A Crescent Beach, Mayer et
l'appelant se sont trouv6s en pr6sence de deux
agents de la G.R.C. en uniforme, Botham et
Gaudet, qui ont commenc6 A leur poser des ques-
tions. Mayer leur a r6pondu que l'appelant et lui
participaient A une op6ration de recherche et de
sauvetage et qu'ils ramassaient des 6chantillons de
sol de la r6gion de l'lle du Cap-La-Hive. En
r6ponse A une question du constable Botham, I'ap-
pelant a reconnu qu'il participait aux mimes op6-
rations. II donna la meme adresse que Mayer A
Vancouver en Colombie-Britannique. Plus tard,
une Maverick rouge conduite alors par Me Hale
vint chercher l'appelant et Mayer A la plage; I'ap-
pelant conduisait la voiture au retour. Le juge du
procks a constat6 que la Maverick rouge 6tait en
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of one of the persons involved in the narcotics
operation.

The appellant and the others were arrested
shortly after leaving the beach. During the time
the appellant and several co-accused were in cus-
tody, they were interviewed on August 27, 1974 by
two officers, Berry and Melbourne. According to
Constable Melbourne, "as a result of conversation
with the accused and with some of the co-
accused," he and Constable Berry went to the
cottage at Beech Hill and removed some articles of
clothing and toiletries. They brought these articles
to the jail and gave various of them to the accused,
"because he requested them." The importance of
this evidence to the trial judge is expressed in the
following passage from his judgment:

... it seems to me that the acceptance by the accused of
these three items of clothing is some evidence which is
unexplained and which connected the accused with the
whole operation. It is perhaps convenient to point out, at
this point, that a very large quantity of cannabis resin,
some seventeen hundred, sixty-five and a quarter pounds
was found in eighty-nine packages in the cabin at Beech
Hill from which the clothes were removed. Indeed, it
was at this point the general evidence indicates that the
resin was being packaged by two persons who are not
before me in this trial.

The accused was tried without a jury in the
County Court Judges' Criminal Court, on a charge
of unlawfully having in his possession cannabis
resin, for the purposes of trafficking.

The interview on Crescent Beach when the
accused and Mayer were confronted by two uni-
formed police officers, Botham and Gaudet, was
admitted into evidence by the trial judge without a
voir dire, as I have indicated, despite the objection
of defence counsel. Constable Botham was the
only officer to testify. The accused did not testify.
According to Constable Botham, he and Constable
Gaudet did not, at that point, know the nature of
the operation they had discovered. However, they
were, he testified, investigating complaints from a
person who was very suspicious of what was going
on. The . trial judge regarded the affirmative
response of the appellant to Constable Botham's
question as an adoption by the appellant of May-
er's false story that the appellant and Mayer, and

fait une voiture lou6e au nom d'une des personnes
impliqubes dans ce trafic de stup6fiants.

L'appelant et les autres ont 6t arrat6s peu aprbs
avoir quitt6 la plage. Pendant leur d6tention, l'ap-
pelant et plusieurs coaccus6s ont 6t6 interrog6s le
27 aofit 1974 par les agents Berry et Melbourne.
Aux dires du constable Melbourne, [TRADUC-

TION] capris une conversation avec l'accus6 et
certains des coaccus6ss, le constable Berry et lui-
meme se sont rendus au chalet A Beech Hill et y
ont pris quelques v6tements et articles de toilette.
Ils ont apport6 les effets A la prison et en ont remis
plusieurs A l'accus6, aparce qu'il les a demand6s,.
L'importance de cette preuve pour le juge du
procks ressort du passage suivant de son jugement:

[TRADUCTION] ... je suis d'avis que l'acceptation par
I'accus6 de ces trois v~tements est une preuve inexpli-
qube qui l'implique dans cette op6ration. 11 est peut-8tre
pertinent de faire remarquer ici qu'une trbs grande
quantit6 de r6sine de cannabis, quatre-vingt-neuf
paquets totalisant mille sept cent soixante-cinq livres et
quart, a 6t6 trouv6e dans le chalet A Beech Hill oia ces
articles ont 6t6 ramass6s. En fait, il se d6gage de l'en-
semble de la preuve A ce stade-ci que la r6sine a 6t6
empaquet6e A cet endroit par deux personnes qui ne sont
pas devant moi dans ce procks.

L'accus6 a th jug6 sans jury devant la Division
criminelle de la Cour de comt6 sur l'accusation de
possession ill6gale de r6sine de cannabis aux fins
d'en faire le trafic.

Malgr6 les objections de l'avocat de la d6fense,
le juge du procks a admis en preuve, sans voir dire,
I'interrogatoire de l'accus6 et Mayer A Crescent
Beach par deux agents de police en uniforme,
Botham et Gaudet. Le constable Botham est le
seul agent A avoir t6moign6. L'accus6 n'a pas
t6moign6. Aux dires du constable Botham, le cons-
table Gaudet et lui-mime ignoraient A ce moment
la nature de l'op6ration qu'ils venaient de d6cou-
vrir. Cependant il a t6moign6 qu'ils faisaient une
enquite sur les plaintes d'une personne qui soup-
connait ce qui se passait. Le juge du procks a
conclu qu'en r6pondant affirmativement A la ques-
tion du constable Botham, I'appelant se joignait A
la version mensongbre de Mayer, selon laquelle
l'appelant et Mayer, avec l'hlicoptbre, 6taient IA
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the helicopter, were just engaged in collecting soil
samples.

Although the exact words were not disclosed,
the fact of the conversations on August 27, 1974,
respecting the clothing and the result of those
conversations, was also admitted without a voir
dire, again over the objection of defence counsel.

The appellant was convicted and sentenced to
five years' imprisonment. The Appellate Division
dismissed the appeal. Three main grounds of
appeal were advanced in the Appellate Division. It
was contended that the trial judge erred in admit-
ting without a voir dire the statements made by
the appellant to the police on August 21 and
August 27, 1974, and that the judge erred in the
wrongful use of hearsay evidence. On this last
point, Mackeigan C.J.N.S. said:

Dealing first with the last, I respectfully think the
learned judge erred in admitting and referring in his
decision to hearsay evidence by a police constable that
the red Maverick car driven from the beach by the
appellant was rented, and even more seriously erred in
saying in his decision, with no evidence to support it,
that the vehicle had been rented 'in the name of one of
the persons involved in the series of circumstances to
which I have related.' The judge did not specify which of
Carr, Robson, Mayer or Miss Hale had, as he under-
stood, rented the car.

Carr was one of those found packaging the hashish
in the cottage. The learned Chief Justice
continued:

I do not, however, look upon this error as fatal. The
wrongfully imputed rental of the car does not constitute
a vital or indispensable link between the appellant and
Carr or Robson. Without it, strong and ample evidence
connects the appellant with Robson and his handling of
the hashish in the helicopter and at the cottage-includ-
ing his unexplained presence on the helicopter, his adop-
tion, if admissible, of Mayer's false story that they were
just engaged in collecting "soil samples", and his accept-
ance, if admissible, of some clothing picked up at the
cottage. I am of opinion that no substantial wrong or
miscarriage of justice occurred and that the learned
judge's conclusion would necessarily have been the same
had he not made this mistake. Section 613(1)(b)(iii)
may properly be applied.

pour ramasser des 6chantillons de sol.

Sans que leur teneur exacte soit r6v616e, les
conversations du 27 aoilt 1974 au sujet des v~te-
ments ainsi que l'aboutissement de ces conversa-
tions ont 6t6 mentionn6s et 6galement admis en
preuve sans voir dire malgr6 les objections de
l'avocat de la d6fense.

L'appelant a 6t6 d6clar6 coupable et condamn6 A
cinq ans de prison. La Division d'appel a rejet6
l'appel dans lequel trois principaux moyens ont t6
invoqu6s. On a pr6tendu que le juge du procks
avait commis une erreur en admettant sans voir
dire les d6clarations faites par l'appelant A la
police les 21 et 27 aofit 1974 et que le juge avait
fait une erreur dans l'utilisation d'une preuve par
oui-dire. Sur ce dernier point le juge en chef
MacKeigan de la Nouvelle-tcosse a dit:

[TRADUCTION] Je commence par le dernier moyen; je
crois, avec 6gards, que le savant juge a commis une
erreur en admettant en preuve un oui-dire rapport6 par
un policier, savoir que la Maverick rouge que l'appelant
conduisait en quittant la page 6tait lou6e, et en s'y
r6f6rant dans son jugement. II a commis une erreur
encore plus grave en disant dans son jugement sans
aucune preuve A l'appui, que la voiture avait t6 lou6e
4au nom d'une des personnes impliqu6es dans la suite
d'6v6nements que j'ai relat6s*. Le juge n'a pas pr6cis6
lequel, selon lui, de Carr, Robson, Mayer et M11 Hale
avait lou6 la voiture.

Carr est l'un de ceux que l'on a surpris A emballer
le haschich dans le chalet. Le savant Juge en chef
a poursuivi:

[TRADUCTION] Cependant, je ne considbre pas que
cette erreur soit fatale. La location de la voiture qu'on a
incorrectement attribu6e n'est pas un lien vital ni indis-
pensable entre l'appelant, Carr et Robson. Si on I'exclut,
beaucoup d'autres preuves solides lient l'appelant A
Robson et A la manutention du haschich dans l'h6licop-
tare et au chalet-y compris sa pr6sence inexpliqu6e
dans l'h6licoptbre, le fait d'avoir adopt6 l'histoire men-
song~re de Mayer selon laquelle ils ne faisaient que
ramasser des a6chantillons de solp et d'avoir accept6 les
v~tements pris au chalet, dans la mesure oiO ces dernibres
preuves sont recevables. Je crois qu'il n'y a eu aucun tort
important ni aucun d6ni de justice et que la conclusion
du savant juge aurait n6cessairement 6t6 la meme s'il
n'avait pas commis cette erreur. On peut A bon droit
appliquer le sous-al. 613(1)b)(iii).
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The Appeal Division, in sustaining the conviction,
applied s. 613(1)(b)(iii) of the Criminal Code, and
in so doing relied upon (1) the unexplained pres-
ence of the appellant on the helicopter; (2) the
appellant's adoption, if admissible, of Mayer's
false story that they were just engaged in collect-
ing soil samples; (3) the appellant's acceptance, if
admissible, of clothing picked up at the cottage.

Conclusion

En maintenant la condamnation, la Division d'ap-
pel a appliqu6 le sous-al. 613(1)b)(iii) du Code
criminel et, ce faisant, elle a tenu compte (1) de la
pr6sence inexpliqube de l'appelant dans l'h6licop-
thre; (2) de son adoption de la version mensongbre
de Mayer selon laquelle ils ne faisaient que ramas-
ser des 6chantillons de sol, si cette preuve est
recevable, et (3) de son acceptation des vtements
pris au chalet, si cette preuve est recevable.

Conclusion

For the reasons expressed earlier, in my opinion
a voir dire should have been held to determine the
admissibility of the appellant's statement to police
at the beach on August 21, 1974. During argu-
ment of this appeal, counsel for the Crown was
advised from the Bench that the Court did not
need to hear him with respect to the request for
clothing. I therefore say nothing further with
respect to August 27 and the clothing. Consider-
ation of that aspect is not, in my view, essential to
the outcome of the appeal, for it cannot be said
with assurance that no substantial wrong or mis-
carriage of justice occurred from the denial of a
voir dire in respect of the earlier August 21
"beach" statement. In light of the importance of
that evidence as affecting credibility, I do not
believe this to be a proper case for the application
of s. 613(1)(b)(iii). That is not to say that the
failure to hold a voir dire will in every case provide
grounds for ordering a new trial. As with every
other case where inadmissible evidence is admitted
at trial, consideration has to be given to the impor-
tance of the evidence improperly admitted in light
of the whole of the case. When one considers,
however, the function of a voir dire, and the
interests at stake in the holding of a voir dire, it
will be but rarely that the admission of such
statements will have caused no substantial wrong
or miscarriage of justice, such that the appellate
court may apply s. 613(1)(b)(iii).

I would therefore allow the appeal, set aside the
decision of the Appeal Division of the Supreme
Court of Nova Scotia, and order a new trial.

Pour les raisons susmentionn6es, je crois qu'il
fallait tenir un voir dire pour d6cider de l'admissi-
bilit6 de la d6claration faite par l'appelant A la
police sur la plage, le 21 aofit 1974. Durant les
d6bats, cette Cour a inform6 le substitut qu'elle
n'estimait pas n6cessaire qu'il parlit de la
demande de v8tements. Je n'ajouterai. donc rien
d'autre sur la conversation du 27 aofit et les vte-
ments. A mon avis, il n'est pas n6cessaire d'exami-
ner ce point pour trancher le pourvoi parce qu'on
ne peut pas dire avec certitude que le refus de tenir
un voir dire relativement A la d6claration faite sur
la plage le 21 aofit n'a entrain6 aucun tort impor-

tant ni aucun d6ni de justice. Compte tenu de
l'importance de cette preuve en ce qui concerne la
cr6dibilit6, je ne crois pas qu'il convienne d'appli-
quer ici le sous-al. 613(1)b)(iii). Cela ne signifie
pas que l'absence de voir dire donnera toujours
ouverture A un nouveau procks. Comme dans tous
les cas, lorsqu'une preuve irrecevable a 6t6 admise
au procks, il faut toujours tenir compte de son
importance par rapport A l'ensemble de la preuve.
Cependant, compte tenu du but du voir dire et des
int6r~ts en jeu dans les cas oa il y a lieu d'en tenir
un, ce n'est que tris rarement que l'admission de
telles d6clarations n'entrainera aucun tort impor-
tant ni aucun d6ni de justice, et que la cour d'appel
pourra appliquer le sous-al. 613(1)b)(iii).

Je suis donc d'avis d'accueillir le pourvoi, d'in-
firmer l'arrat de la Division d'appel de la Cour
supr8me de la Nouvelle-cosse et d'ordonner un
nouveau procas.
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The judgment of Martland, Ritchie and Pigeon
JJ. was delivered by

RITCHIE J. (dissenting)-This is an appeal from
a judgment delivered by MacKeigan, C.J.N.S., on
behalf of the Appeal Division of the Supreme
Court of Nova Scotia, whereby he dismissed the
appellant's appeal from a conviction entered by
His Honour Judge R. F. McLellan sitting without
a jury on a charge of possession of cannabis resin
for the purpose of trafficking, contrary to s. 4(2)
of the Narcotic Control Act.

This appeal is brought pursuant to leave granted
by this Court on the following question of law:

Did the Nova Scotia Supreme Court, Appeal Division,
err in holding that the trial Judge did not err in refusing
to hold a voir dire in respect of the voluntariness of
statements allegedly made by the accused to officers of
the Royal Canadian Mounted Police on August 21 and
August 27, 1974 and in admitting such statements
accordingly?

The circumstances giving rise to this prosecution
are somewhat complex, but the background
indicating involvement on the part of the appellant
is described in the reasons for judgment of the
learned trial judge which were in this regard
adopted by the Court of Appeal. From these rea-
sons I excerpt the following passages with respect
to which it can be said that there is no dispute:

It is clear from the evidence before me that there was
evolved a very sophisticated high grade operation, the
object of which was to import a large quantity of
cannabis resin into this country. I, of course, am not
involved with the importing aspect but the whole of the
evidence makes it abundantly clear that the importation
was the first step in what led to the charges to which I
have referred and has led to the charge before the
accused. At some point the cannabis resin was cached on
Cape LaHave Island and it was transported from there
to a cottage in the Beech Hill area in Lunenburg
County. The accused's connection with this matter, if
any, arises out of the transportation aspect to which I
have referred. It was accomplished by the use of a
helicopter, a rented helicopter, which made three trips
between a point on Cape LaHave Island and a cleared
out area adjacent to a cottage in or near Beech Hill.
This transportation was accomplished in three trips
made on August 2 1st, 1974....

Le jugement des juges Martland, Ritchie et
Pigeon a t rendu par

LE JUGE RITCHIE (dissident)-Ce pourvoi atta-
que un arrit prononc6 par le juge en chef MacKei-
gan, au nom de la Division d'appel de la Cour
supreme de la Nouvelle-Pcosse, rejetant l'appel
interjet6 par l'appelant de sa d6claration de culpa-
bilit6 prononc6e par M. le juge R. F. McLellan,
si6geant sans jury, sur une accusation de posses-
sion de r6sine de cannabis pour en faire le trafic,
en contravention du par. 4(2) de la Loi sur les
stupiflants.

Ce pourvoi, interjet6 sur autorisation de cette
Cour, pose la question de droit suivante:
La Division d'appel de la Cour supreme de la Nouvelle-
tcosse a-t-elle commis une erreur en concluant que le
juge du procas n'a pas err6 en refusant de tenir un voir
dire relativement au caractbre volontaire des d6clara-
tions qu'aurait faites l'accus6 A des agents de la Gendar-
merie royale du Canada les 21 et 27 aofit 1974 et en les
d6clarant admissibles en preuve?

Les faits A l'origine des poursuites sont assez
compliqubs, mais les circonstances indiquant la
participation de l'appelant sont expos6es dans les
motifs du savant juge du procas qui, de ce point de
vue, ont 6t6 adopt6s par la Cour d'appel. J'extrais
de ces motifs les passages suivants dont on peut
dire qu'ils ne sont pas contest6s:

[TRADUCTION] La preuve qui m'est soumise indique
manifestement un plan soigneusement pr6par6 d'impor-
tation au Canada d'une quantit6 importante de r6sine de
cannabis. Bien sfir, je n'ai pas A examiner l'importation
elle-m8me, mais il se d6gage nettement de l'ensemble de
la preuve que l'importation 6tait la premiere 6tape des
activit6s qui ont entrain6 les accusations susmentionn6es
et qui ont donn6 lieu A l'inculpation de l'accus6. A un
moment donn6, la r6sine de cannabis a 6t6 cach6e sur
l'lle du Cap-La-Hive d'od elle a 6t6 transport6e A un
chalet de la r6gion de Beech Hill dans le comt6 de
Lunenburg. L'accus6 a particip6 A I'aspect transport de
cette affaire. Le transport a 6t6 fait par h6licoptbre, un
h6licoptare lou6, qui a fait trois voyages entre l'lle du
Cap-La-H6ve et une clairidre voisine d'un chalet A
Beech Hill, ou pras de IA. Ce transport a n6cessit6 trois
voyages effectu6s le 21 aofit 1974....
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By prior arrangement with somebody, the helicopter
which was engaged by one of the principals or one of the
subordinates in the scheme which involved the transpor-
tation of this drug, picked up the accused and one,
Mayer, from a point on Crescent Beach on August 21st,
1974. The accused and Mayer were transported to a
point on Cape LaHave Island. They disembarked from
the helicopter and reappeared, at least as far as the
evidence goes, only to join the aircraft after the last of
the cannabis resin had been stored aboard the aircraft,
entered the aircraft and were deposited by the helicopter
at or near the same point on Crescent Beach where they
had been picked up. There is no evidence, at least no
direct evidence, that either of these men which of course
includes the accused, had any hand or part in the
loading of the aircraft. I accept the evidence that on the
last occasion, that is the occasion of the third trip
required to transport the forbidden substance, the for-
bidden substance was all stored in the compartment at
the rear of the helicopter. While the accused and Mayer
were on the beach, they were interviewed by Constable
Botham of the Royal Canadian Mounted Police.

The interview which ensued was admitted by the
trial judge without the holding of a voir dire
notwithstanding the objection of counsel for the
defence and this constitutes one of the alleged
errors referred to in the order granting leave to
appeal to this Court. The relevant evidence
describing this interview is to be found in the
following testimony given by Constable Botham of
the R.C.M. Police:

Q. Alright, well now witness, you were questioning
these two men, that is Mayer and the accused,
about the circumstances under which they were on
the beach and were in the proximity of the boat
and motor, is that correct?

A. Yes.

Q. And were they under arrest at that time?
A. No.

Q. And what was your general purpose in being in the
area that day?

A. Well the initial reason we had there was because
the person that called was very suspicious of what
was going on.

Q. Alright, you were investigating.
A. Complaints.

An objection followed from the accused's counsel
and the witness then continued:

Conform6ment A une entente pr6alable avec quelqu'un,
I'h61icoptbre lou6 par un responsable ou par un ex6cu-
tant du projet qui comportait le transport de ce stup6-
fiant, est all6 chercher l'accus6 et un nomm6 Mayer A
Crescent Beach le 21 aoilt 1974. L'accus6 et Mayer ont
6t6 transport6s A flile du Cap-La-H6ve. Ils sont descen-
dus de l'h6licoptbre et, selon la preuve, n'y sont revenus
qu'aprbs la fin du chargement de la r6sine de cannabis
dans l'h6licoptbre. Ils sont remont6s dans I'h6licoptbre
qui les a d6pos6s A l'endroit A Crescent Beach d'oA ils
6taient partis ou prbs de IA. Aucune preuve, du moins
aucune preuve directe, n'6tablit que l'un de ces hommes,
ce qui comprend bien stir l'accus6, a particip6 au charge-
ment de l'h6licoptbre. J'accepte la preuve que, lors du
dernier voyage, c'est-A-dire le troisibme, requis pour
transporter la substance interdite, cette dernidre 6tait
entrepos6e dans le compartiment arribre de I'h6licoptbre.
Pendant que l'accus6 et Mayer 6taient sur la plage, ils
ont 6t6 interrog6s par le constable Botham de la Gendar-
merie royale du Canada.

Le juge du procks a admis en preuve cette conver-
sation, sans voir dire, malgr6 les objections de
l'avocat de la d6fense et c'est IA une des erreurs
mentionnbes dans l'autorisation d'appel A cette
Cour. Le t6moignage suivant du constable Botham
de la G.R.C. relate cette conversation et constitue
la preuve pertinente A cet 6gard:

[TRADUCTION] Q. Tras bien, est-il vrai que vous
questionniez ces deux hommes, c'est-A-dire Mayer
et l'accus6, sur les circonstances qui les ont men6s
sur la plage A proximit6 du bateau et du moteur?

R. Oui.

Q. Etaient-ils alors en 6tat d'arrestation?
R. Non.

Q. Pourquoi 6tiez-vous A cet endroit ce jour-IA?

R. Nous 6tions IA parce que la personne qui a t616-
phon6 soupponnait ce qui se passait.

Q. Vous faisiez une enqu~te.
R. Sur des plaintes.

Aprbs une objection de l'avocat de l'accus6, le
t6moin a poursuivi:
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Q. Yes, would you continue Cst. Botham, you met
these chaps and what happened?

A. After finding out their names I also obtained their
addresses in Vancouver, B.C. as 132 Ontario
Street. This applied to both Mr. Mayer and Erven.
Mr. Mayer indicated that he was a commercial
artist; Mr. Erven, the accused, indicated he was a
truck driver working with Wells Fargo. We had
some conversation for I would say approximately
five minutes. During that time Marcel Patrick
Mayer, after being asked what he was doing in the
area, stated he was working with search and
rescue and that he was in this area to collect soil
and water samples from the Cape LaHave Island
area. After that, I asked Bruce Keith Erven if this
was what he was doing as well and he said, 'Yes'.

Upon it being suggested to Constable Botham in
cross-examination that some other member of the
R.C.M. Police had told him to say what he did
about the reference to soil samples and water
samples, he made the following answers:

A. Actually at the time I didn't realize it was impor-
tant. I didn't realize any of this was important at
the time. But I couldn't add it to my notes four
hours later when I found out it could have been.
[The italics are my own.]

Q. Now let me ask you these questions. You didn't
think it was important so I take it you didn't read
the notes back to Mr. Mayer or Mr. Erven on any
occasion?

A. No, I did not. Initially I had no idea of what was
even going on. [The italics are my own.]

Q. No. And so your question Mr. Erven was in
relation to what Mr. Mayer said he was doing?

A. Yes. Mr. Mayer did ninety per cent of the talking,
or more.

Q.
A.

Mr. Mayer, in other words, virtually
Gave the story. I just asked Mr. Erven if he was
doing the same thing and he indicated he was.

Q. How did he indicate it?
A. 'Yes'.

[TRADUCTION] Q. Voulez-vous poursuivre, constable
Botham, vous avez rencontr6 ces gars et que
s'est-il pass6?

R. Je leur ai d'abord demand6 leurs noms et j'ai
6galement obtenu leur adresse A Vancouver
(C.-B.), 132, rue Ontario. M. Mayer et M. Erven
ont donn6 la mime adresse. M. Mayer m'a dit
qu'il 6tait un artiste commercial; M. Erven, I'ac-
cus6, m'a dit qu'il 6tait chauffeur de camion et
travaillait pour Wells Fargo. Je dirais que nous
avons parl6 environ cinq minutes. Pendant ce
temps, Marcel Patrick Mayer, A qui on avait
demand6 ce qu'il faisait dans Ia r6gion, a d6clar6
qu'il participait A une op6ration de recherche et de
sauvetage et qu'il 6tait IA pour ramasser des
6chantillons de sol et d'eau de l'lle du Cap-La-
Hdve. Ensuite j'ai demand6 A Bruce Keith Erven
s'il participait A la m8me opbration et il a r6pondu
GOuis.

En contre-interrogatoire, comme on lui laissait
entendre que d'autres membres de la G.R.C. lui
avaient sugg6r6 de dire ce qu'il a d6clar6 au sujet
des 6chantillons de sol et d'eau, le constable
Botham a ajout6 ceci:

[TRADUCTION] R. A vrai dire, a l'6poque, je ne me
suis pas rendu compte que c'itait important. Je ne
savais pas que c'6tait important A ce moment-Ia.
Mais, je ne pouvais pas I'ajouter A mes notes
quatre heures plus tard, lorsque j'ai saisi l'impor-
tance que cela pouvait avoir. [Les italiques sont de
moi]

Q. Maintenant, permettez-moi de vous poser les ques-
tions suivantes: vous n'avez pas jug6 cela impor-
tant, aussi je pr6sume que vous n'avez pas lu les
notes A M. Mayer ni A M. Erven?

R. Non, je ne l'ai pas fait. Au dipart j'ignorais
totalement ce qui se passait. [Les italiques sont de
moi]

Q. Non. Votre question A M. Erven concernait-elle ce
que M. Mayer avait dit qu'il faisait?

R. Oui. C'est M. Mayer qui a parl6 presque tout le
temps.

Q. Autrement dit, c'est vraiment M. Mayer
R. qui a donn6 les explications. J'ai simplement

demand6 A M. Erven s'il faisait Ia mime chose et
il m'a dit oui.

Q. De quelle manidre?
R. II a dit cOuis.
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And later in the cross-examination the Constable
said:

Q. Certainly you have no knowledge that anything
that Mr. Erven told you as to name, address or
occupation or where he was staying at that time, is
incorrect?

A. Not at that time, no.

Q. No, at any time, as far as his name or his address
or the place he was staying on August 21, 1974,
did you ever subsequently find out that any of that
was incorrect?

A. No I did not.

Q.

A.

No, and you never found out that what he said
about his occupation was incorrect?
I have not made any inquiries to determine other-
wise if it is incorrect.

I think it to be established that the burden rests
upon the Crown to satisfy the trial judge that all
statements made by the accused which it seeks to
introduce in evidence against him have been freely
and voluntarily made and where, as here, counsel
for the accused objects to the admission of such
statements without the holding of a voir dire, the
trial judge should require one to be held, but his
failure to do so in this case did not occasion any
substantial wrong or miscarriage of justice or viti-
ate the trial as the circumstances were such as to
make the voluntary nature of the statements self
evident and no basis was suggested in argument
upon which the appellant's answers might have
been held to be otherwise than voluntary had a
voir dire in fact been held. Apart from the fact
that the statements were made to police officers,
no evidence was adduced casting any doubt on the
voluntary nature of the answers.

The principle was recently restated by de
Grandpr6 J., speaking on behalf of this Court in
Powell v. The Queen19, where he observed at pp.
366 and 367:

It is conceded by the Crown that in principle before a
statement of any kind can be admitted in evidence
against a person accused, it must be shown by the
prosecution to the satisfaction of the trial judge to have
been freely and voluntarily made by that accused
person. This principle, of course, has been repeatedly
stated by this Court, particularly in Sankey v. The King,
[1927] S.C.R. 436, Pichi v. The Queen, [1971] S.C.R.

19 [19771 1 S.C.R. 362.

Plus tard, au contre-interrogatoire, le constable a
dit:

[TRADUCTION] Q. Savez-vous si les renseignements
que M. Erven vous a donn6s concernant son nom,
son adresse, son emploi ou sa r6sidence A 1'6poque
sont faux?

R. Pas A ce moment-lA, non.

Q. Je veux dire, avez-vous jamais d6couvert par la
suite l'inexactitude de certains de ces renseigne-
ments concernant son nom, son adresse ou sa-
r6sidence au 21 aoiit 1974?

R. Non.

Q. Non, et vous n'avez jamais constat6 que ce qu'il
disait concernant son emploi 6tait faux?

R. Je ne me suis jamais renseign6 depuis pour
v6rifier.

Il est admis, je crois, que le ministbre public doit
convaincre le juge du procks que toutes les d6clara-
tions faites par l'accus6, que l'on veut d6poser en
preuve contre lui, ont 6t6 faites librement et volon-
tairement et lorsque, comme en l'espace, l'avocat
de l'accus6 s'oppose A l'admission de telles d6clara-
tions sans voir dire, le juge du procks devrait en
ordonner un; toutefois, le d6faut de ce faire en
l'esp6ce n'a entrain6 aucun tort important ni aucun
d6ni de justice et n'a pas vici6 le procks puisque,
dans les circonstances, le caractbre volontaire des
d6clarations 6tait manifeste et rien dans l'argu-
mentation ne permet de supposer que les r6ponses
de l'appelant auraient pu 8tre qualifibes autrement
que de volontaires si l'on avait effectivement tenu
un voir dire. Except6 le fait que les d6clarations
ont 6t faites A des agents de police, aucune autre
preuve ne met en doute le caractbre volontaire des
reponses.

Le juge de Grandpr6, parlant au nom de cette
Cour, a r6cemment 6nonc6 A nouveau le principe
dans l'arrt Powell c. La Reine19 , oil il fait remar-
quer, aux pp. 366 et 367:

La Couronne conc6de qu'en principe, avant d'admet-
tre en preuve contre un accus6 une d6claration, de
quelque nature qu'elle soit, la poursuite doit 6tablir, A la
satisfaction du juge de premiere instance, que l'accusE
l'a faite librement et volontairement. En fait, cette Cour
a 6nonc6 ce principe A plusieurs reprises, notamment
dans les arrats Sankey c. The King [1927] R.C.S. 436;
Pichi c. La Reine, [ 1971] R.C.S. 23; John c. La Reine,

19 [1977]1 R.C.S. 362.
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23, John v. The Queen, [1971] S.C.R. 781, and R. v.
Gauthier, a judgment of June 26, 1975, still unreported.

In the Powell case, the accused was charged
with having assaulted a woman and a statement
which he had made to a constable which placed
him at the scene of the assault was admitted by the
trial judge, who was sitting alone, without the
holding of a voir dire. In finding that the trial
judge was wrong in so admitting the statement,
Mr. Justice de Grandpr6 observed, at p. 366:

Was the statement admissible without a voir dire? It
must first be remembered that the conversation reported
in the above quotation took place in a context. When the
police officers first made the accused aware of the
purpose of their investigation, they were met with a flat
denial that he had been in the vicinity of the hotel.
Again, a few minutes later, upon being charged and
cautioned by the police oficers, he denied involvement. It
is only when Constable Melvin was busy attending to
some other duties that the impugned conversation took
place. Later on, that same night, when questioned by
detectives, the accused twice repeated having no knowl-
edge of the occurrence.

Later in the same judgment the learned judge
observed that these circumstances clearly show
"that the rule had to be applied without question".

It will readily be seen that the context in which
the statements were made by the accused at Cres-
cent Beach differs in all material respects from
that in the Powell case. Here, when the police
questioned Erven and his companions they were
not aware of any crime having been committed by
anyone but were acting on suspicion resulting from
a telephone tip from someone who was very suspi-
cious of what was going on at the beach. The two
men being questioned were not under arrest and no
crime was at that time being investigated.

In my view, the reasons for judgment of Mr.
Justice de Grandpr6 in Powell reaffirm the rule
that the sole purpose of a voir dire is to determine
whether the statement sought to be introduced
against the accused was made voluntarily and that
the necessity for holding such an inquiry is to be
determined by the circumstances under which the
statement is made. The matter was clearly put by

[1971] R.C.S. 781, et R. c. Gauthier, arrat du 26 juin
1975 qui n'est pas encore publi6.

Dans cet arrat, Powell 6tait accus6 d'attentat A
la pudeur contre une femme et le juge du procks,
qui si6geait sans jury, a admis en preuve, sans voir
dire, une d6claration qu'il avait faite A un consta-
ble et qui le plagait sur les lieux de l'attentat. En
concluant que le juge du procks avait commis une
erreur en admettant ainsi la d6claration, le juge de
Grandpr6 fait remarquer, A la p. 366:

La d6claration 6tait-elle recevable sans un 'voir-
dire*? Nous devons nous rappeler que la conversation
rapport6e dans la citation ci-dessus a eu lieu dans des
circonstances pr6cises. Lorsque les agents de police
informbrent en premier lieu l'accus6 du but de leur
enquate, ce dernier nia cat6goriquement 6tre a116 dans le
voisinage de l'h6tel et, quelques minutes plus tard, aprbs
avoir 6t6 accusE et mis en garde par les agents de police,
il nia encore avoir 6t6 impliqu6 dans l'incident. Ce n'est
qu'au moment oi l'agent Melvin 6tait occup6 A d'autres
fonctions qu'eut lieu la conversation en question. Plus
tard, cette meme nuit, lorsque l'accus6 fut interrog6 par
les d6tectives, il nia A deux reprises avoir eu connais-
sance de l'incident.

Plus loin, dans le mime jugement, le savant juge
fait remarquer que ces circonstances d6montrent
clairement equ'il fallait appliquer la rfgle sans
aucune h6sitationD.

Il ressort imm6diatement que les circonstances
des d6clarations faites par l'accus6 A Crescent
Beach difffrent sous tous leurs aspects pertinents
de celles examin6es dans Powell. En l'espce, lors-
que les policiers ont interrog6 Erven et ses compa-
gnons, ils ne savaient pas qu'un acte criminel avait
6t6 commis; ils enquitaient A la suite d'un appel
t6l6phonique d'une personne qui soupgonnait ce
qui se passait sur la plage. Les deux hommes
interrog6s n'6taient pas en 6tat d'arrestation et on
ne menait alors aucune enquite criminelle.

A mon avis, les motifs de jugement du juge de
Grandpr6 dans l'arrat Powell r6affirment la rbgle
que le seul but du voir dire est de d6terminer si la
d6claration que l'on veut presenter en preuve
contre l'accus6 a 6t faite volontairement et la
n6cessit6 de cette proc6dure d6pend des circons-
tances dans lesquelles la d6claration a 6t faite. Le
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Mr. Justice Rand in the case of Boudreau v. The
King20 , where he said at p. 269:

The cases of Ibrahim v. Rex, [1914] A.C. 599, Rex v.
Voisin, [1918] 1 K.B. 531, and Rex v. Prosko, 63
S.C.R. 226 lay it down that the fundamental question is
whether the statement is voluntary. No doubt arrest and
the presence of officers tend to arouse apprehension
which a warning may or may not suffice to remove, and
the rule is directed against the danger of improperly
instigated or induced or coerced admissions. It is the
doubt cast on the truth of the statement arising from the
circumstances in which it is made that gives rise to the
rule. What the statement should be is that of a man free
in volition from the compulsions or inducements of
authority and what is sought is assurance that that is the
case. The underlying and controlling question then
remains: is the statement freely and voluntarily made?

The historical origins of the rule making it
necessary to ensure that the trial judge is satisfied
as to the voluntary character of all statements
made by the accused has its origins in early
inquisitorial practices when torture was far from
unknown in order to extort a confession and brib-
ery frequently employed to the same end.

The nature of the burden of proof resting upon
the Crown in order to establish the voluntariness
and therefore the admissibility of statements made
by an accused person has long been accepted as it
was stated by Viscount Sumner in Ibrahim v. The
King, supra, at p. 609 where he said:

It has long been established as a positive rule of
English criminal law, that no statement by an accused is
admissible in evidence against him unless it is shewn by
the prosecution to have been a voluntary statement, in
the sense that it has not been obtained from him either
by fear of prejudice or hope of advantage exercised or
held out by a person in authority.

The statements made by the accused at Crescent
Beach in the present case are limited to his having
given his address and occupation and having
agreed when he was asked whether he was
engaged like his companion in working for search
and rescue and in collecting soil samples. I can

20 [1949] S.C.R. 262.

juge Rand l'a dit clairement dans l'arr8t Boudreau
c. Le Roi 2 0, A la p. 269:

[TRADUCTION] Les affaires Ibrahim v. Rex, [1914]
A.C. 599, Rex v. Voisin, [1918] 1 K.B. 531 et Le Roi c.
Prosko, 63 R.C.S. 226 posent en principe que la ques-
tion fondamentale est d'6tablir si la d6claration est
volontaire. Sans aucun doute, I'arrestation et la pr6sence
des policiers tendent A susciter une certaine crainte
qu'une mise en garde peut suffire ou ne pas suffire A
dissiper; la r6gle vise A 6carter le risque d'aveux provo-
qu6s irr6gulibrement, soutir6s ou extorqu6s. C'est le
doute que les circonstances oO elle est faite font naitre
sur la v6racit6 de la d6claration qui donne lieu A la r6gle.
La d6claration doit etre celle d'une personne dont la
volont6 est libre de contraintes ou d'incitations de l'auto-
rit6 et ce que l'on recherche c'est I'assurance que tel est
bien le cas. La question fondamentale et d6cisive est
donc celle-ci: la d6claration a-t-elle 6t6 faite librement et
volontairement?

Les origines historiques de la rigle imposant de
s'assurer que le juge du proc6s est convaincu du
caractre volontaire de toutes les d6clarations de
l'accus6 remontent aux anciennes pratiques inqui-
sitoriales, oil l'on recourait volontiers A la torture
ou A la corruption afin d'obtenir des aveux.

On a depuis longtemps adopt6 la formule
donn6e par le vicomte Sumner, dans l'arr~t Ibra-
him v. The King, pr6cit6, au sujet du fardeau de la
preuve incombant au ministbre public pour 6tablir
le caractbre volontaire des d6clarations faites par
un accusE, et donc leur recevabilit6; il dit A la p.
609:

[TRADUCTION] C'est une r6gle formelle du droit cri-
minel anglais depuis longtemps 6tablie qu'aucune d6cla-
ration d'un accus6 n'est recevable contre lui A titre de
preuve, A moins que l'accusation ne prouve qu'il s'agit
d'une d6claration volontaire, c'est-A-dire qu'elle n'a pas
6t6 obtenue par crainte d'un prijudice ou dans l'espoir
d'un avantage dispens6s ou promis par une personne
ayant autorit6. Ce principe remonte A lord Hale.

En l'esp&ce, les seules d6clarations faites par
l'accus6 A Crescent Beach se limitent A son
adresse, A son emploi et A son acquiescement
quand on lui a demand6 s'il participait A une
exp6dition de recherche et de sauvetage et ramas-
sait des 6chantillons de sol comme son compagnon.

20 [1949] R.C.S. 262.
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think of no way in which doubt could be cast on
the voluntariness of the first statement as to his
address and occupation and although I am satis-
fied that the second statement was untrue, I do not
think that this affects its admissibility. The mere
fact that an untrue statement may be exculpatory
does not of itself, in my opinion, make it inadmiss-
ible under the judgment of this Court in Pichi v.
The Queen 21 . It was stated more than once in the
majority judgment in that case that the initial
question to be determined in deciding whether or
not such statements should be admitted was
whether or not it was voluntarily made. In a case
tried with a jury when such a statement has been
admitted after holding a voir dire, the question of
its truth is a separate issue for the jury to deter-
mine and, as is pointed out by Mr. Justice Pigeon
in the case of R. v. Gauthier22, the issues of truth
and voluntariness in such cases are to be treated as
severable even where the trial is conducted by a
judge sitting alone.

It was contended on behalf of the appellant that
the fact that the statements in the present case
were made to police officers who were obviously
persons in authority is enough to raise a doubt as
to whether they were obtained from him by fear of
prejudice or hope of advantage, and while it may
frequently be the case that questioning by police
officers could affect the voluntariness of the
answers, I think the matter is best viewed in light
of what was said by Mr. Justice Rand in The
Queen v. Fitton" , at pp. 963 and 964 where he
said:
The accused was not at the time under formal arrest
although he had been requested to stay in the police
station and, for the greater part of the time, remained in
the general office, and the earlier questions were such as
the police might have addressed to any person in the
remotest way drawn into the enquiry. Questions without
intimidating or suggestive overtones are inescapable
from police enquiry; and put as they were here, they
cannot by themselves be taken to invalidate the response
given. The question still remains: was the statement
made through fear or hope induced by authority?

21 [1971] S.C.R. 23.
n [1977] 1 S.C.R. 441.
23 [1956] S.C.R. 958.

Je ne vois pas comment on peut douter du carac-
tare volontaire de la premiere d6claration relative
A son adresse et A son emploi et, bien que je sois
convaincu de l'inexactitude de la deuxibme d6cla-
ration, elle n'en est pas moins, A mon avis, receva-
ble en preuve. Le simple fait qu'une d6claration
inexacte puisse 8tre justificative ne suffit pas, A
mon avis, A la rendre irrecevable en preuve en
vertu de l'arret de cette Cour dans Pichi c. La
Reine 2l. On lit plus d'une fois dans le jugement de
la majorit6 dans cette affaire-IA que la question
initiale A trancher, pour d6cider de I'admissibilit6
de pareilles d6clarations, est leur caractbre volon-
taire. Dans un procks avec jury, lorsque pareille
d6claration a 6t6 admise aprbs un voir dire, la
v6racit6 en est une question distincte laiss6e A
l'appr6ciation du jury et, comme l'a fait remarquer
le juge Pigeon dans l'arrat R. c. Gauthier2 2 , la
v6racit6 et le caract~re volontaire doivent, en
pareils cas, 8tre consid6r6s s6par6ment mime s'il
s'agit d'un procks oil le juge siege seul.

On pr6tend au nom de l'appelant que le fait que
les d6clarations ont 6t6 faites, en 1'espice, A des
agents de police, qui 6taient manifestement des
personnes ayant autorit6, suffit pour qu'on se
demande si elles ont 6t6 obtenues par crainte d'un
pr6judice ou dans l'espoir d'un avantage. Bien
qu'un interrogatoire par des policiers puisse sou-
vent influer sur le caractbre volontaire des r6pon-
ses, je crois qu'il convient d'examiner la question A
la lumibre des remarques suivantes du juge Rand
dans l'arrAt La Reine c. Fitton2 3 aux pp. 963 et
964.
[TRADUCTION] L'accus6 n'6tait pas alors formellement
en 6tat d'arrestation bien qu'on lui ait demand6 de rester
au poste de police et qu'il ait pass6 la plupart du temps
dans la salle commune. Les premibres questions 6taient
du genre de celles que les policiers pouvaient poser A
toute personne le moindrement impliqu6e dans I'en-
quete. Les enquates policibres comprennent aussi des
questions non-intimidantes et sans sous-entendus. En
l'espace, les questions pos6es ne peuvent en elles-mimes
invalider la r6ponse donn6e. Malgr6 cela, il faut se
demander si la d6claration a 6t6 faite sous l'effet d'une
crainte ou d'un espoir suscit6s par la pr6sence de
l'autorit6.

21 [19711 R.C.S. 23.
22 [1977] 1 R.C.S. 441.
23 [1956] R.C.S. 958.

954 ERVEN V. THE QUEEN Ritchie J. [1979] 1 S.C.R.



[19791 1 R.C.S. ERVEN C. LA REINE Le Juge Ritchie 955

The statements made by Erven at Crescent
Beach were in answer to questions such as the
police might have addressed to any person in the
remotest way drawn into the inquiry. They were
not made by a person who was under arrest or in
custody and I find no suggestion of intimidation or
suggestive overtones in anything which the police
asked of the accused. Furthermore, it appears to
me to be unrealistic to treat Constable Botham as
having held out any fear of prejudice or hope of
advantage to Erven in relation to the commission
of any offence, particularly as he did not realize
that the conversation was important and "initially
... had no idea of what was going on". Even if a
voir dire had been held, there was, in my opinion,
nothing which could raise a doubt in the mind of
the trial judge as to the voluntary character of the
answers given by the accused.

The order granting leave to appeal to this Court
is not limited to the statements made by the
appellant at Crescent Beach on August 21, but
also puts in question the admissibility of state-
ments allegedly made by him while in custody on
August 27. This Court was, however, of opinion
that the exchange between the appellant and the
police while he was in custody when he accepted
the items of his clothing which had been found in
the cabin at Beech Hill, was admissible without a
voir dire and it was stated at the hearing that it
was not necessary to call on the respondent in this
regard.

It is thus apparent that the only statements
which are now challenged as having been improp-
erly introduced without the holding of a voir dire
are those made by the appellant to Constable
Botham at Crescent Beach. These statements were
limited to the appellant giving his address in Van-
couver and his having said "Yes" when asked
whether he was engaged, as Mayer had claimed to
be, in work with search and rescue collecting
samples in the area.

As I have indicated, I do not think that the
learned trial judge erred in admitting the conver-
sation at Crescent Beach without the holding of a
voir dire, but even if he had been in error in this
regard, it appears to me from a careful reading of
his judgment that the statements made by the

Les d6clarations faites par Erven A Crescent
Beach 6taient des r6ponses A des questions que les
policiers auraient pu poser A toute personne le
moindrement impliqu6e dans l'enquete. Elles
n'6manaient pas d'une personne en 6tat d'arresta-
tion ou d6tenue et je ne vois aucune intimidation ni
aucun sous-entendu dans les questions des poli-
ciers. De plus, j'estime peu r6aliste de penser que
le constable Botham a suscit6 chez Erven la
crainte d'un prejudice ou l'espoir d'un avantage,
quant A la perp6tration d'une infraction, alors qu'il
n'avait pas r6alis6 l'importance de la conversation
et [TRADUCTION] cau d6part, . . . ignorait totale-
ment ce qui se passait. M~me si l'on avait tenu un
voir dire, A mon avis, il n'y a rien qui aurait pu
susciter de doute dans l'esprit du juge du procks
quant au caractbre volontaire des r6ponses donn6es
par l'accus6.

L'autorisation d'appel devant cette Cour ne se
limite pas aux d6clarations faites par l'appelant A
Crescent Beach le 21 aoflt; elle met 6galement en
cause l'admissibilit6 de d6clarations qu'il aurait
faites le 27 aofit, pendant sa d6tention. Cependant
cette Cour est d'avis que ce qui s'est dit entre
l'accus6 et les policiers A ce moment-lA lorsqu'il a
accept6 les vtements qu'on avait retrouv6s dans le
chalet de Beech Hill, est recevable en preuve sans
voir dire, et on a dit A l'audience qu'il n'6tait pas
n6cessaire d'entendre l'intim6 A cet 6gard.

Il est donc 6vident que les seules d6clarations
dont on conteste l'admission en preuve sans voir
dire sont les r6ponses faites par l'appelant aux
questions du constable Botham A Crescent Beach.
Dans celles-ci, I'appelant n'a fait que donner son
adresse A Vancouver et r6pondre aOui lorsqu'on
lui a demand6 s'il participait, comme Mayer a
pr6tendu le faire, A une exp6dition de recherche et
de sauvetage et de ramassage d'6chantillons dans
la r6gion.

Comme je l'ai fait observer, je ne crois pas que
le savant juge du procks ait commis une erreur en
d6clarant recevable sans voir dire la conversation
de Crescent Beach. Toutefois, mime s'il avait fait
une erreur A cet 6gard, je crois, aprds une lecture
attentive de son jugement, que les d6clarations
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appellant at that time did not play an essential
part in the reasoning which led to his finding that
the appellant was guilty of possession of cannabis
resin.

The learned trial judge found that the appellant
and his friend Mayer had made two or three trips
to and from LaHave Island in the helicopter which
was carrying the drug and he further made the
following finding concerning the clothing found at
the cabin where the cannabis resin was stored:

It seems to me that the acceptance by the accused of
these three items of clothing is some evidence which is
unexplained and which connected the accused with the
whole operation.

The two items of evidence to which I have last
referred afford ample material to support the find-
ing of guilt and whatever doubt may be cast on the
admissibility of the brief words spoken by Erven at
the beach, I am satisfied that the judge's verdict
would have been the same if these words had been
excluded from the evidence and that their admis-
sion occasioned no substantial wrong or miscar-
riage of justice. I am therefore in any event of
opinion that this is a case in which s. 613(l)(b)(iii)
of the Criminal Code should be invoked.

I would accordingly dismiss this appeal.

The judgment of Beetz and Pratte JJ. was deliv-
ered by

PRATTE J.-I agree with my brother Dickson
that the appeal should be allowed, but I come to
this conclusion on narrower grounds. I feel obligat-
ed to express my views separately.

The issue is as to whether the trial judge erred
in admitting into evidence two verbal statements
allegedly made by appellant to officers of the
R.C.M.P. without holding a voir dire which in
both instances had been requested by counsel for
the defence.

The first statement was made to Const. Botham
of the R.C.M.P. on August 21, 1974, when in the
course of a conversation that lasted approximately
five minutes, appellant answered questions as to
his name, his address and the reason for his pres-

faites par l'appelant A ce moment-li n'ont pas jou6
un r6le essentiel dans le raisonnement qui a amen6
le juge A le d6clarer coupable de possession de
r6sine de cannabis.

Le savant juge du procks a constat6 que l'appe-
lant et son ami Mayer avaient fait deux ou trois
voyages allers et retours A l'lle-La-Hdve dans
l'h6licoptbre qui transportait le stup6fiant et il a de
plus fait le commentaire suivant au sujet des v6te-
ments trouv6s dans le chalet oil la r6sine de canna-
bis 6tait entrepos6e:
[TRADUCTION] . .. je suis d'avis que I'acceptation par
l'accus6 de ces trois v8tements est une preuve inexpli-
qu6e qui l'implique dans cette op6ration.

Les deux dernibres preuves que je viens de men-
tionner suffisent amplement pour 6tayer la d6cla-
ration de culpabilit6 et, quel que soit le doute
soulev6 par l'admissibilit6 des quelques mots pro-
nonc6s par Erven A la plage, je suis convaincu que
la d6cision du juge aurait 6t la meme s'ils
n'avaient pas 6t6 admis en preuve et que leur
admission n'a entrain6 aucun tort important ni
aucun d6ni de justice. Je suis donc d'avis que de
toute facon, ce cas justifie l'application du sous-al.
613(1)(b)(iii) du Code criminel.

Je suis d'avis de rejeter le pourvoi.

Le jugement des juges Beetz et Pratte a 6t6
rendu par

LE JUGE PRATTE-Comme mon coll~gue le
juge Dickson, je suis d'avis que le pourvoi doit 8tre
accueilli, mais ma d6cision s'appuie sur des motifs
plus 6troits. Je me dois donc de r6diger des motifs
distincts.

La question en litige est de savoir si le juge du
proces a commis une erreur en admettant en
preuve deux d6clarations que l'appelant aurait
faites A des agents de la G.R.C., sans tenir de voir
dire, alors que l'avocat de la d6fense l'avait
demand6 dans les deux cas.

La premiere d6claration a 6t6 faite au constable
Botham de la G.R.C. le 21 aofit 1974, lorsqu'au
cours d'une conversation d'environ cinq minutes,
I'appelant a r6pondu A des questions relatives f ses
nom et adresse et au motif de sa presence sur la
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ence on the beach. This conversation took place in
the presence of another constable, and of one
Mayer, who was appellant's companion in the
venture; after this conversation, the two constables
kept appellant and Mayer under surveillance for
about one and a half hours and then proceeded to
their arrest.

We know little about the circumstances of the
conversation between Const. Botham and appel-
lant. Of the four witnesses to this conversation,
only Botham gave evidence; he said that at the
time he did not know that he was investigating an
important criminal operation and that appellant
was to be arrested shortly after the conversation.
There is no evidence as to the actions of the other
constable prior to and during the conversation
between appellant and Botham.

In my opinion, the statement made on the beach
by appellant to Const. Botham was not admissible
in evidence unless it was proven by the prosecution
to have been made voluntarily (Ibrahim v. Rex 24,

at p. 609).

The normal procedure for determining the
voluntariness of a statement of the accused is
through a voir dire and, the onus being on the
Crown to prove voluntariness, a request for a voir
dire should not be denied save in rare circum-
stances, where, for instance, the request would be
clearly frivolous or would constitute a demon-
strable abuse of process.

In the case at bar, the trial judge refused to hold
a voir dire because he was of the view that the
voluntariness of the statements of the appellant
had been established by the decision of the Nova
Scotia Supreme Court, Appeal Division in R. v.
Mayer 25 . Whatever be the merits of the decision in
Mayer, it was not concerned with the statement
here in question. Whether a statement is voluntary
or not is essentially a question of fact to be deter-
mined by the trial judge who hears the case. In
D.P.P. v. Ping Lin 2 6, Lord Salmon spoke thus at p.
606:

24 [1914] A.C. 599.
25 (1976), 16 N.S.R. (2d) 404.
26 [1976] A.C. 574.

plage. Cette conversation a eu lieu en pr6sence
d'un autre constable et d'un nomm6 Mayer, un
compagnon de l'appelant dans cette op6ration.
Apris cette conversation, les deux constables ont
gard6 l'appelant et Mayer A vue pendant une heure
et demie environ avant de proc6der A leur
arrestation.

Nous connaissons mal les circonstances de la
conversation entre le constable Botham et I'appe-
lant. Des quatre t6moins de cette conversation,
seul Botham a d6pos6 au proc6s; il a d6clar6
ignorer A ce moment l'importance de l'affaire cri-
minelle sur laquelle il enquitait et ne pas savoir
que l'appelant serait arr8t6 peu apris la conversa-
tion. Il n'y a aucune preuve des faits et gestes de
l'autre constable avant et pendant la conversation
de l'appelant avec Botham.

Je suis d'avis que la d6claration que I'appelant a
faite sur la plage au constable Botham ne pouvait
6tre recevable en preuve que si la poursuite 6tablis-
sait son caractbre volontaire (Ibrahim v. Rex 24, a
la p. 609).

Le voir dire est la proc6dure normale pour d6ci-
der du caract~re volontaire d'une d6claration de
l'accus6. Comme il incombe au minist~re public
d'6tablir le caractbre volontaire, une demande de
voir dire ne saurait 6tre rejet6e sauf dans de rares
cas, lorsque, par exemple, la demande est nette-
ment futile ou constitue un abus de proc6dure
manifeste.

En l'esp6ce, le juge du procas a refus6 de tenir
un voir dire parce qu'il 6tait d'avis que l'arrt R. v.
Mayer 25 , de la Division d'appel de la Cour
supreme de la Nouvelle-tcosse 6tablissait le carac-
tare volontaire des d6clarations de l'appelant. Quel
que soit le bien-fond6 de la d6cision dans l'affaire
Mayer, elle ne portait pas sur la d6claration en
cause ici. La d6termination du caractare volontaire
d'une d6claration est avant tout une question de
fait qu'il appartient au juge du procks de trancher.
Dans D.P.P. v. Ping Lin 26, lord Salmon dit, A la p.
606:

24 [1914] A.C. 599.
25 (1976), 16 N.S.R. (2d) 404.
26 [1976] A.C. 574.
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... In deciding whether an alleged confession or state-
ment was free and voluntary and should be admitted in
evidence, it is useless, just as it is in an accident case, to
search for another case in which the facts seem to be
similar and treat it as binding. Facts vary infinitely from
case to case. The judge's task is to consider the evidence
before him, to assess its implications and to decide the
case on his view of that evidence in the light of the basic
established principle.

I am therefore of the opinion that the trial judge
erred in refusing to hold a voir dire as to the
voluntariness of the first statement of August 21,
1974.

But it does not necessarily follow that such error
on the part of the trial judge be fatal and the
statement necessarily inadmissible. The holding of
a voir dire is only a means to an end and a
statement should not be held to be not voluntary
for the sole reason that no voir dire was held. The
substantive issue always is whether the statement
has been proven to have been made voluntarily.
There are some situations where the failure to hold
a voir dire which should have been held, while a
technical breach of a rule of procedure, would
entail no practical effect because the statement
would otherwise have been proven to be voluntary;
for instance, in R. v. Spencer2 7, Chief Justice
MacKeigan said at p. 36:
... Even if a voir dire had been held, the statement
would have had to have been held to be voluntary. This
was shown in subsequent evidence by the accused and
his friends who said nothing to dispute the circum-
stances but only disputed exactly what was said and by
whom: the accused indeed admitted being asked the
question about the carton of hashish but claimed: "No, I
think I said, 'Yeah, let's go.' "-rather than the police
version of his reply, namely: "Yes, that's all", or "Yes."

The situation in the case at bar is entirely dif-
ferent; there is an almost complete dearth of evi-
dence as to the circumstances in which the state-
ment of August 21 was made. The evidence does
not indicate whether or not there was any induce-
ment or threat. The mere fact that the appellant
was only under surveillance and not yet under
arrest cannot be the determining factor in estab-
lishing the voluntary nature of the statement.

27 (1973), 16 C.C.C. (2d) 29.

[TRADUCTION] ... Lorsqu'il s'agit de d6cider si une
d6claration ou un aveu all6gu6 est libre et volontaire et
devrait 8tre admis en preuve, il est inutile, tout comme
dans une affaire d'accident, de chercher une autre
affaire oi les faits seraient identiques et de se sentir li
par elle. Les faits varient A l'infini d'une cause A l'autre.
Le juge doit examiner la preuve qui lui est soumise,
l'appr6cier et trancher l'affaire selon son analyse de
cette preuve A la lumibre des principes fondamentaux
bien 6tablis.

Je suis donc d'avis que le juge du procks a
commis une erreur en refusant de tenir un voir dire
sur le caractbre volontaire de la premibre d6clara-
tion du 21 aofit 1974.

Toutefois cette erreur du juge du procks n'est
pas necessairement fatale et la d6claration n'est
pas n6cessairement irrecevable. Le voir dire n'est
qu'un moyen de parvenir A une fin pr6cise et il ne
faut pas conclure qu'une d6claration n'6tait pas
volontaire pour la seule raison qu'il n'y a pas eu de
voir dire. La question essentielle est toujours de
savoir s'il est prouv6 que la d6claration 6tait volon-
taire. Dans certains cas, le d6faut de tenir le voir
dire qui s'imposait, tout en constituant une inob-
servation des r6gles de proc6dure, n'aurait aucun
effet pratique parce que le caractbre volontaire de
la d6claration a 6t6 6tabli autrement; par exemple,
dans R. v. Spencer2 7 , le juge en chef MacKeigan
dit A la p. 36:
[TRADUCTION] ... Mme s'il y avait eu un voir dire, il
aurait fallu juger la d6claration volontaire. Cela ressort
des t6moignages ult6rieurs de l'accus6 et de ses amis qui
n'ont pas cherch6 A nier les circonstances, mais ont
seulement contest6 ce qui s'6tait vraiment dit et qui
l'avait dit: l'accus6 admet qu'on l'a interrog6 au sujet de
la boite de chanvre indien, mais pr6tend avoir r6pondu
.Non, je pense que j'ai dit cOuais, allons-yns, plut6t que,
selon la version de la police, (Oui, c'est tout, ou irOuis.

En l'esp6ce, la situation est tout A fait diff6rente;
il y a une absence presque totale de preuve des
circonstances de la d6claration du 21 aoilt. La
preuve ne r6vile pas s'il y a eu promesse ou
menace. Le simple fait que l'appelant n'6tait que
sous surveillance et pas encore en 6tat d'arresta-
tion ne peut 8tre le facteur d6terminant pour 6ta-
blir que la d6claration 6tait volontaire.

27 (1973), 16 C.C.C. (2d) 29.

958 ERVEN V. THE QUEEN Pratte J. [1979] 1 S.C.R.



ERVEN C. LA REINE Le Juge Pratte

It has also been suggested to us that the state-
ment should be admitted in evidence because it
was volunteered by appellant. I cannot agree. A
statement that is volunteered is one that is not
asked for. The verb "to volunteer" means: "To
communicate (information, etc.) on one's own
initiative" (Shorter Oxford English Dictionary). It
is clear that the voluntary nature of a volunteered
statement would be much easier to prove than that
of a statement which, while not volunteered, is
nevertheless voluntary. But in both cases, the rule
in Ibrahim is applicable. In the case at bar, the
evidence does not support the conclusion that the
appellant took the initiative to communicate to
Const. Botham information as to his name, his
address and also as to the reasons for his presence
on the beach.

I am therefore of the opinion that the statement
of August 21, 1974 has not been proven to have
been made voluntarily and should not have been
allowed in evidence. I am further of the view that
the rest of the evidence is not so strong against the
appellant as to permit me to say that the error of
the trial judge resulted in no miscarriage of justice.
This is therefore not a case where we should
exercise our discretion under art. 613(1)(b)(iii) of
the Criminal Code.

As to the statement of August 27, our unani-
mous decision not to disturb the decision of the
trial judge was announced in Court at the close of
the argument for the appellant.

I would therefore dispose of this appeal in the
manner proposed by my brother Dickson.

Appeal allowed, new trial ordered, MARTLAND,

RITCHIE and PIGEON JJ. dissenting.

Solicitors for the appellant: Walker & Taylor,
New Germany, Nova Scotia.

Solicitor for the respondent: S. M. Froomkin,
Ottawa.

On a 6galement pr6tendu devant nous que la
d6claration devrait 8tre admise parce que l'appe-
lant I'avait faite spontandment. Je ne suis pas de
cet avis. Une d6claration est spontan6e lorsqu'elle
n'a pas 6t6 sollicit6e. Le verbe avolunteer* (offrir
spontan6ment) signifie afournir (une information,
etc.) librementi (Shorter Oxford English Diction-
ary). Il est 6vident qu'il est beaucoup plus facile
d'6tablir le caractbre volontaire d'une d6claration
spontan6e que d'6tablir le caractdre volontaire
d'une d6claration qui est volontaire sans toutefois
8tre spontan6e. Mais dans les deux cas, la r6gle
6nonc6e dans l'arret Ibrahim s'applique. En l'es-
pace, rien dans la preuve n'indique que l'appelant a
de lui-mime d6cid6 de donner au constable
Botham des renseignements sur ses nom et adresse
et d'expliquer sa pr6sence sur la plage.

Je suis done d'avis que l'on n'a pas prouv6 que la
d6claration du 21 aofit 1974 a 6t6 faite volontaire-
ment. Elle n'aurait done pas dfi 8tre admise en
preuve. J'estime 6galement que le reste de la
preuve contre l'appelant ne me permet pas de dire
que l'erreur du juge du procks n'a entrain6 aucun
d6ni de justice. Il ne s'agit done pas d'un cas ofi il
convient d'exercer le pouvoir discr6tionnaire con-
f6r6 par le sous-al. 613(1)b)(iii) du Code criminel.

En ce qui concerne la d6claration du 27 aott,
notre d6cision unanime de ne pas modifier la d6ci-
sion du juge du procks a 6t6 annonc6e A l'audience
A la cl6ture de la plaidoirie de l'appelant.

Je suis done d'avis de trancher ce pourvoi
comme le propose mon coll6gue le juge Dickson.

Pourvoi accueilli, nouveau procds ordonni, les
juges MARTLAND, RITCHIE et PIGEON itant
dissidents.

Procureurs de l'appelant: Walker & Taylor,
New Germany, Nouvelle Ecosse.

Procureur de l'intimie: S. M. Froomkin,
Ottawa.
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Donald Guimond Appellant;

and

Her Majesty The Queen Respondent.

1978: March 13; 1979: March 6.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Criminal law - Conspiracy - Effect of acquittal of
one of two co-conspirators - Separate trials for
co-conspirators.

The appellant and one Muzard were charged on a
joint indictment with conspiracy of the one with the
other. Before the jury was impanelled both the accused
moved for separate trials, reference being particularly
made to the intention of the Crown to produce a written
statement given to the police by Guimond which clearly
implicated Muzard in the conspiracy. The motion was
refused and at the joint trial which ensued Guimond's
statement was admitted in evidence. However, Guimond
gave contrary evidence to the effect that the whole
scheme was his idea alone and Muzard had never agreed
to anything concerning it. Even if Guimond's testimony
coincided in large mesure with the evidence of Muzard
and despite the instructions by the trial judge to the jury
that Guimond's written statement was not evidence
against Muzard, both the accused were convicted. On
appeal, the Court of Appeal of Quebec affirmed the
conviction of Guimond and ordered a new trial for
Muzard. Muzard was acquitted at his second trial.
Although the acquittal took place at a time subsequent
to the judgment of the Court of Appeal and this circum-
stance forms no part of the reasons for judgment under
appeal, the appeal to this Court rises the two following
questions of law: (1) whether when an appeal is taken by
two persons who had been jointly tried and convicted of
conspiracy, it is an error for the Court of Appeal to
allow the appeal of one of them and direct a new trial
for him alone, or whether under such circumstances a
new trial should be directed against both jointly; and (2)
whether the acquittal of Muzard at his second trial
should be given the effect of a finding that there was no
conspiracy and that his fellow conspirator must also go
free.

Held (Laskin C.J. and Estey J. dissenting): The
appeal should be dismissed.

Per Martland, Ritchie, Spence, Pigeon, Dickson,
Beetz and Pratte JJ.: The case law in England and in

Donald Guimond Appelant;

et

Sa Majest6 La Reine Intimie.

1978: 13 mars; 1979: 6 mars.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUVBEC

Droit criminel - Complot - Effet de l'acquittement
d'un des deux co-conspirateurs - Procds siparis des
co-conspirateurs.

L'appelant et un nomm6 Muzard ont 6t6 accus6s
conjointement de complot entre eux. Durant la constitu-
tion du jury, les accuses ont tous deux demand6 des
procs distincts en invoquant principalement l'intention
du ministbre public de produire une d6claration 6crite de
Guimond A la police qui impliquait clairement Muzard
dans le complot. La requ~te a 6t6 refus6e et, au procks
conjoint qui suivit, la d6claration de Guimond a 6t6
admise en preuve. Toutefois Guimond a t6moign6 au
contraire, se d6clarant seul auteur du projet et affirmant
que Muzard n'avait jamais donn6 son accord A quoi que
ce soit A cet 6gard. Meme si le t6moignage de Guimond
coincidait en grande partie avec celui de Muzard et
malgr6 les directives du juge du procas au jury portant
que la d6claration 6crite de Guimond ne constituait pas
une preuve contre Muzard, les deux accus6s ont 6t6
d6clar6s coupables. En appel, la Cour d'appel du Qu6bec
a confirm6 la condamnation de Guimond et accord6 un
nouveau procks A Muzard. Ce dernier fut acquitt6 A son
second procs. Bien que l'acquittement ait 6t6 prononc6
aprks le jugement de la Cour d'appel et ne soit pas
mentionn6 dans le jugement attaqu6, le pourvoi devant
cette Cour suscite les deux questions de droit suivantes:
(1) en cas d'appel interjet6 par deux personnes qui ont
6 jug6es ensemble et d6clar6es coupables de complot,

la Cour d'appel peut-elle accueillir I'appel de l'une
d'elles et ordonner son nouveau procs, ou devrait-elle,
dans ce cas, ordonner un nouveau procs pour les deux?
et (2) l'acquittement de Muzard A son deuxibme procks
implique-t-il la conclusion qu'il n'y a eu aucun complot
et que I'autre conspirateur devrait aussi 6tre remis en
libert6?

Arrit (le juge en chef Laskin et le juge Estey 6tant
dissidents): Le pourvoi doit 6tre rejet6.

Les juges Martland, Ritchie, Spence, Pigeon, Dick-
son, Beetz et Pratte: La jurisprudence anglaise et cana-
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this country, in conformity with the age old procedure
whereby review in such cases could only be held by Writ
of Error, was for many years dominated by the rule that
the court was limited to a consideration of errors
appearing on the face of the record and it was frequently
held, on this basis, that in conspiracy cases where two
parties only were charged and the record disclosed the
acquittal of one, the other must be acquitted even in the
face of a plea of guilty. However, the majority of this
Court in Koury v. The Queen, [1964] S.C.R. 212, made
it abundantly clear that the old role of inconsistent
verdicts was no longer binding on this Court. This
contention was supported by the Privy Council in the
case of Director of Public Prosecutions v. Shannon,
[1975] A.C. 717, where it was stated that the rule which
drew its life's breath from the Writ of Error naturally
expired when that writ was abolished. Now it can be
taken, that where only two persons are charged with
conspiracy and they are separately tried whether or not
they are separately indicted, the conviction of one is not
necessarily invalidated by the acquittal of the other.

The Court of Appeal was correct in ordering a new
and separate trial for Muzard. The statement made by
Guimond to the police was totally inadmissible. The
nature of the other evidence tendered against him, cou-
pled with the fact of his acquittal when the statement
was found irreceivable at his second trial, is sufficient to
show that Muzard was convicted at the first trial on the
basis on this inadmissible evidence. Even if the jury has
been told that it was evidence against Guimond alone, it
could never have been said with assurance that one or
more of the jurors did not convict Muzard on the basis
of this statement. Also, whenever it is apparent that the
evidence at the joint trial of two-alleged co-conspirators
is substantially stronger against one than the other, the
safer course it to direct the separate trial of each and
this is particularly the case when the prosecution is
tendering in evidence a damaging statement made by
one under circumstances which made it inadmissible
against the other.

Per Laskin C.J. and Estey J., dissenting- There was a
fatal error made by the Court of Appeal in affirming the
conviction of Guimond and at the same time ordering a
new trial for Muzard. Not only is the logic unassailable
that on a joint trial of two, charged with conspiring only
with each other, an acquittal of one must carry the
acquittal of the other, but legal principle is equally
compelling for such a result. Similarly, if there be a
conviction of the two and on their appeal a flaw is
established in the trial, an order for a new trial or an
acquittal must be of both.

dienne, selon l'ancienne proc6dure voulant que l'examen
de telles d6cisions ne soit fait que sur renvoi en r6vision,
a 6t6 longtemps domin6e par la r6gle selon laquelle la
cour devait se limiter A l'examen d'erreurs apparaissant
au dossier. On a souvent jug6, sur la base de ce principe,
que lorsque deux personnes seulement 6taient accus6es
de complot et que le dossier r6v6lait que l'une d'elles
avait 6t6 acquitt6e, I'autre devait I'8tre 6galement, mime
si elle avait plaid6 coupable. Toutefois cette Cour, A la
majorit6, dans Koury c. La Reine, [1964] R.C.S. 212, a
trbs clairement affirm6 que l'ancienne r~gle relative aux
verdicts contradictoires ne la liait plus. Le Conseil priv6
a appuy6 ce point de vue dans Director of Public
Prosecutions v. Shannon, [1975] A.C. 717, oa il d6clare
que la r6gle qui tirait sa source du renvoi en r6vision est
morte naturellement quand le bref a 6 aboli. On peut
considbrer maintenant que lorsque deux personnes seule-
ment sont accus6es de complot et sont jug6es s6par6-
ment, sur un mime acte d'accusation ou non, la d6clara-
tion de culpabilit6 de l'une n'est pas n6cessairement
invalid6e par l'acquittement de l'autre.

La Cour d'appel a eu raison d'ordonner un nouveau
procks, un procks distinct, pour Muzard. La d6claration
de Guimond A la police 6tait totalement irrecevable. La
nature des autres preuves admises contre lui, en plus de
son acquittement A son second procks oi6 cette d6clara-
tion a 6t6 d6clar6e irrecevable, suffit a d6montrer que
Muzard a 6t6 d6clar6 coupable a son premier procks a
cause de cette preuve irrecevable. M~me si l'on a dit au
jury que cette preuve n'6tait recevable qu'A I'6gard de
Guimond, on ne pouvait jamais 8tre certain qu'aucun
jur6 n'en avait tenu compte pour condamner Muzard.
Dbs qu'il appert que la preuve au procks conjoint de
deux pr6tendus co-conspirateurs est beaucoup plus forte
contre l'un d'eux, il est prudent d'ordonner des procks
distincts, surtout lorsque la poursuite va mettre en
preuve une d6claration incriminante faite par l'un d'eux
dans des circonstances qui la rendent irrecevable contre
l'autre.

Le juge en chef Laskin et le juge Estey, dissidents: La
Cour d'appel a commis une erreur fatale en confirmant
la d6claration de culpabilit6 de Guimond et en ordon-
nant en m~me temps le nouveau procks de Muzard. Au
procks conjoint de deux personnes accus6es de complot
entre elles seules, ce n'est pas seulement une logique
incontestable qui veut que l'acquittement de l'une
entraine l'acquittement de l'autre, les principes de droit
sont tout aussi concluants A cet effet. De m8me si les
deux sont d6clar6es coupables et l'appel r6vble une
erreur au procks, I'arr~t qui ordonne un nouveau procks
ou l'acquittement doit viser les deux.
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It is not open to say that the present case is one where
the two accused should be treated as if separately tried.
They were not; and to use the retrial of Muzard as a
separate trial is to beg the very question raised by the
joint indictment, the joint trial, the joint conviction and
the joint appeal in which Muzard alone was given a new
trial.

[Koury v. The Queen, [1964] S.C.R. 212; Director of
Public Prosecutions v. Shannon, [1975] A.C. 717,
applied; R. v. Manning (1883), 12 Q.B.D. 241; R. v.
Plummer, [1902] 2 K.B. 339; R. v. Funnell (1972), 6
C.C.C. (2d) 215; Dharmasena v. The King, [1951] A.C.
1, not followed; R. v. Baron and Wertman (1976), 31
C.C.C. (2d) 525 distinguished.]

APPEAL from a judgment of the Court of
Appeal affirming the conviction of the appellant
on a charge of conspiracy. Appeal dismissed,
Laskin C.J. and Estey J. dissenting.

Jean-Pierre Sinical and Henri-Pierre LaBaie,
for the appellant.

Denis Robert and Robert Sansfagon, for the
respondent.

The judgment of Laskin C.J. and Estey J. was
delivered by

THE CHIEF JUSTICE (dissenting)-I have had
the advantage of reading the reasons prepared by
Justice Ritchie in which he has set out the facts
and discussed comprehensively the applicable law.
My difference with him resides in the effect that
he would give to the order of the Quebec Court of
Appeal of a separate trial for Muzard (which
resulted in an acquittal) following the appeal of
both Guimond and Muzard from their conviction
of conspiracy. In my opinion, there was a fatal
error made by the Quebec Court of Appeal in
affirming the conviction of Guimond and at the
same time ordering a new trial for Muzard. If
there was to be a new trial for the one, based on
the trial judge's failure to give the jury sufficient
direction that a written statement by Guimond
was not evidence against Muzard, new and sepa-
rate trials should have been ordered for each.

On ne peut pas dire non plus qu'en I'esp6ce il convient
de faire comme si les deux accus6s avaient subi des
procks distincts. Ce n'est pas le cas; assimiler le nouveau
procks de Muzard A un procks distinct, c'est justement
faire une p6tition de principe A l'6gard de la question
soulev6e par l'acte d'accusation conjoint, le procks con-
joint, la d6claration de culpabilit6 des deux accus6s et
I'appel conjoint sur lequel on a accord6 un nouveau
procks A Muzard seulement.

[Jurisprudence: Koury c. La Reine, [1964] R.C.S.
212; Director of Public Prosecutions v. Shannon, [ 1975]
A.C. 717, (arr~ts appliqu6s); R. v. Manning (1883), 12
Q.B.D. 241; R. v. Plummer, [1902] 2 K.B. 339; R. v.
Funnell (1972), 6 C.C.C. (2d) 215; Dharmasena v. The
King, [1951] A.C. 1, (arr~ts non suivis); distinction faite
avec l'arrat R. v. Baron and Wertman (1976), 31 C.C.C.
(2d) 525.]

POURVOI contre un arr& de la Cour d'appel
du Qubbec qui a confirm6 la d6claration de culpa-
bilit6 de l'appelant sur une accusation de complot.
Pourvoi rejet6, le juge en chef Laskin et le juge
Estey 6tant dissidents.

Jean-Pierre Sinical et Henri-Pierre LaBaie,
pour l'appelant.

Denis Robert et Robert Sansfagon, pour
l'intimbe.

Le jugement du juge en chef Laskin et du juge
Estey a 6t rendu par

LE JUGE EN CHEF (dissident)-J'ai eu l'avan-
tage de lire les motifs r6dig6s par le juge Ritchie
dans lesquels il a relat6 les faits et trait6 A fond du
droit applicable. Mon d6saccord avec lui r6side
dans l'effet qu'il attribue A l'arrt de la Cour
d'appel du Qu6bec accordant A Muzard un procks
distinct (qui a abouti A son acquittement) A la
suite des appels interjet6s par Muzard et Guimond
des d6clarations de culpabilit6 sur I'accusation de
complot. A mon avis, la Cour d'appel du Qu6bec a
commis une erreur fatale en confirmant la d6clara-
tion de culpabilit6 de Guimond et en ordonnant en
mime temps le nouveau procks de Muzard. S'il
fallait un nouveau procs pour l'un, en raison du
d6faut du juge de donner des directives suffisantes
au jury expliquant que la d6claration 6crite de
Guimond ne faisait pas preuve contre Muzard, il
fallait un nouveau procks distinct pour chacun
d'eux.
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In this case, Guimond and Muzard were
charged on a joint indictment with conspiracy of
the one with the other and with no one else.
Because of the Crown's intention to introduce a
written statement by Guimond implicating
Muzard, the two accused moved for separate trials
but their motion was refused and a joint trial
ensued. Both the accused gave evidence which, if
believed, would have exonerated them. Guimond's
written statement was introduced after a voir dire,
but Guimond's evidence at the joint trial con-
tradicted his written statement and was to the
effect that there was no conspiracy with Muzard
but rather that the scheme to abduct the manager
of a credit union and to extort money from it for
his release (which was the subject of the alleged
conspiracy) was a scheme concocted by Guimond
alone.

Not only is the logic unassailable that on a joint
trial of two, charged with conspiring only with
each other, an acquittal of one must carry the
acquittal of the other, but legal principle is equally
compelling for such a result. Similarly, if there be
a conviction of the two and on their appeal a flaw
is established in the trial, an order for a new trial
or an acquittal must be of both. This position is
consistent with the result in Dharmasena v. The
King' in the Privy Council and with R. v. Baron
and Wertman2 in the Ontario Court of Appeal. In
fact, the Dharmasena case is on all fours with the
present case, although there the indictment also
contained a count of murder on which the appel-
lant co-conspirator's conviction was affirmed.

The criminal law in England on this matter is no
longer a matter of common law but is governed by
s. 5(8) of the Criminal Law Act, 1977, under
which a conspirator tried together or separately
with a co-conspirator may stand convicted not-
withstanding that the latter has been acquitted
"unless under all the circumstances of the case his
conviction is inconsistent with the acquittal of the
other person". If such a statute were applicable

1[1951] A.C. 1.
2 (1976), 31 C.C.C. (2d) 525.

C'est par un meme acte d'accusation que Gui-
mond et Muzard ont 6t6 accus6s conjointement de
complot entre eux et personne autre. Comme la
poursuite avait l'intention d'introduire en preuve
une d6claration 6crite de Guimond impliquant
Muzard, les deux accus6s avaient demand6 des
proc~s distincts. Leur requite fut rejet6e et ils
subirent leur procks ensemble. Les deux accus6s
ont t6moign6 et auraient t exonbr6s si on les
avait crus. La d6claration 6crite de Guimond a t
mise en preuve aprbs un voir dire mais son t6moi-
gnage au procks conjoint contredisait totalement
sa d6claration, car il affirmait qu'il n'avait jamais
complot6 avec Muzard mais qu'en fait tout le
projet d'enl6vement du directeur de la Caisse
populaire et d'extorsion d'argent contre sa libbra-
tion (l'objet mime du complot) avait 6t6 61abor6
-par Guimond tout seul.

Au procks conjoint de deux personnes accus6es
de complot entre elles seules, ce n'est pas seule-
ment une logique incontestable qui veut que l'ac-
quittement de l'une entraine l'acquittement de
l'autre, les principes de droit sont tout aussi con-
cluants A cet effet. De mime, si les deux sont
d6clar6es coupables et l'appel r6vble une erreur au
procks, l'arr8t qui ordonne un nouveau proces ou
l'acquittement doit viser les deux. Cette th6se est
compatible avec les conclusions de l'arrt Dhar-
masena v. The King' du Conseil priv6 et l'arrit R.
v. Baron and Wertman2 de la Cour d'appel de
l'Ontario. En fait, I'arrat Dharmasena porte sur
une affaire en tous points semblable A la pr6sente,
bien que I'acte d'accusation y ait en outre ren-
ferm6 le chef d'accusation de meurtre sur lequel la
condamnation de l'appelant coaccus6 fut confir-
mee.

Le droit p6nal anglais dans ce domaine ne rel6ve
plus de la common law, mais il est r6gi par le par.
5(8) de la Criminal Law Act, 1977, aux termes
duquel toute personne accus6e de complot qui a 6t6
jug6e s6par6ment ou conjointement avec un
co-conspirateur peut demeurer sous le coup d'une
d6claration de culpabilit6 meme si l'autre a 6t6
acquitt6e [TRADUCTION] aA moins que, dans les
circonstances de l'affaire, la d6claration de culpa-

'[1951] A.C. 1.
2 (1976), 31 C.C.C. (2d) 525.
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here, it would be my opinion that the case would
be governed by the qualifying clause above-quoted:
see Williams, Textbook on Criminal Law (1978),
at pp. 361-2.

I do not find it necessary in the present case to
go beyond its facts in dealing with the law. Hence,
I put to one side such questions as whether the rule
I would apply should govern where two charged as
conspirators are jointly indicted but tried separate-
ly. In Director of Public Prosecutions v.
Shannon 3 , the House of Lords rejected the techni-
cally-based rule that inconsistency on the record
should apply to exculpate a conspirator who plead-
ed guilty when the co-conspirator, separately tried,
was acquitted. This, of course, is not the present
case.

Necessarily, the House of Lords in Shannon
examined a variety of situations involving co-con-
spirators before coming to its conclusion on the
issue immediately before it. Although the five Law
Lords were unanimous in the result on the specific
issue in appeal, there was no unanimity on some
other situations that were canvassed. One of these
was that in the Dharmasena case, already men-
tioned. Lord Morris of Borth-y-Gest, who spoke
for Lord Reid as well as for himself said this, at p.
754:

If, as in Dharmasena's case, two people are tried
together for conspiring with each other and are convict-
ed and if they can and do appeal and if for any reason a
new trial can be ordered I express no disagreement with
the view expressed in Dharmasena's case that the order
for a new trial should be of both.

Viscount Dilhorne treated the Dharmasena case
as one involving separate trials and therefore
rejected the view there taken, but in fact the two
alleged co-conspirators were jointly tried and con-
victed. It was only because, on appeal from the
convictions, a new trial was ordered for one that an
issue of the appellate court's decision affirming the
conviction of the other was questioned. In such
circumstances, I am unable to appreciate the view

[1975] A.C. 717.

bilit6 soit incompatible avec l'acquittement de l'au-
tre personneD. Si cette loi-lA s'appliquait ici, le
texte que je viens de citer disposerait A mon avis de
la pr6sente affaire: voir Williams, Textbook on
Criminal Law (1978), aux pp. 361 et 362.

Je ne vois pas l'utilit6 en l'espice d'aller au-delA
des faits pour traiter de la question de droit. En
cons6quence je mets de c6t6 des questions telles
celle de savoir si la r6gle que j'appliquerais devrait
r6gir le cas oa deux personnes sont accusbes de
complot par le mime acte d'accusation mais sont
jug6es s6par6ment. Par I'arret Director of Public
Prosecutions v. Shannon', la Chambre des lords a
rejet6 la rigle formaliste voulant que la contradic-
tion apparente ait pour effet de disculper une
personne accus6e de complot qui a plaid6 coupable
lorsque son co-conspirateur, jug6 s6par6ment, est
acquitt6. Ce n'est manifestement pas le cas en
l'espice.

Tout naturellement, la Chambre des lords, A
l'occasion de l'affaire Shannon, a 6tudi6 diverses
situations possibles avant de se prononcer sur le
litige qui lui 6tait soumis. Les cinq lords juges
6taient unanimes sur l'issue du litige, mais ne
l'6taient pas sur les autres cas envisag6s. L'un
d'eux 6tait l'affaire Dharmasena, pr6cit6e. Lord
Morris of Borth-y-Gest, avec l'accord de lord
Reid, dit A la p. 754:

[TRADUCTION] Si, comme dans l'affaire Dharma-
sena, deux personnes sont jug6es conjointement sur l'ac-
cusation de complot entre elles et sont d6clar6es coupa-
bles, puis font appel, si elles le peuvent, et on accorde un
nouveau procks pour une raison quelconque, je suis
d'accord avec l'opinion exprim6e dans l'arr& Dharma-
sena qu'il faut ordonner le nouveau procks des deux.

Le vicomte Dilhorne traita de l'affaire Dharma-
sena comme d'un cas de procks distincts et rejeta
donc l'opinion retenue, mais en fait les deux pr6-
tendus co-conspirateurs avaient 6t6 jug6s conjoin-
tement et d6clar6s coupables tous les deux. C'est
seulement parce qu'en appel des d6clarations de
culpabilit6, un nouveau procks avait 6t6 ordonn6
pour l'un d'eux que la d6cision de la Cour d'appel
de confirmer la d6claration de culpabilit6 de l'au-

3 [1975] A.C. 717.
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that the two were separately tried; the plain fact is
that they were not. In Dharmasena, as in the
present case, the flaw in the application of the law
rested on the appellate court's untenable differen-
tiation in ordering a new trial for one alleged
conspirator while at the same time affirming the
conviction of the other. Lord Simon of Glaisdale
rejected what I may call the Dharmasena view but
only where there was a significant differentiation
of evidence against each of two conspirators jointly
indicted and jointly tried. If the evidence against
each was substantially the same, in his view a trial
judge could be expected, as a matter of common
sense, to tell the jury that unless they were sure
that both alleged conspirators were guilty, they
should both be acquitted. Lord Salmon was more
understanding of the anomaly in convicting one of
two alleged conspirators on a joint trial while
acquitting the other. I quote his words, at p. 772:

If A and B are tried together for conspiring with each
other and with no one else, the judge should neverthe-
less, in all save the most exceptional cases, continue to
direct the jury that they should convict or acquit both,
that is to say, they cannot convict the one and acquit the
other. This may not accord with strict logic. The law
does not, however, rest wholly upon logic but more upon
experience and common sense. Theoretically it is, no
doubt, possible that the evidence in respect of A might
be so different from the evidence affecting B that a
verdict against A of conspiring with B might be justified
whilst a verdict against B of conspiring with A would
not be justified. In practice, however, this does not
happen save in the rarest of cases. Accordingly when A
and B are charged with conspiring with each other and
no one else it would, as a general rule, be highly
undesirable for the trial judge to recite the usual for-
mula about the jury's duty of considering the evidence
against each of the accused separately. In such a case it
would be particularly difficult for a jury to perform this
intellectual feat. Even if there were a confession by A
and only slight evidence against B, I doubt whether,
whatever the judge might tell them, the jury would
convict A and acquit B. They would still convict or
acquit both. In such a case, however, it would be the
duty of the judge to direct the jury that A's confession
was no evidence at all against B.

tre avait 6t6 contest6e. Dans ces circonstances, je
ne vois pas comment on pouvait dire qu'ils avaient
eu des procks distincts; le fait est que ce n'6tait pas
le cas. Dans l'arr8t Dharmasena, comme en l'es-
pace, I'erreur de droit consistait dans la distinction
inacceptable que la Cour d'appel avait faite en
ordonnant un nouveau procks pour un des conspi-
rateurs et en confirmant, en mime temps, la d6cla-
ration de culpabilit6 de l'autre. Lord Simon of
Glaisdale a rejet6 ce que j'appelle le point de vue
Dharmasena, mais pour le seul cas ofi il y a une
diff6rence importante dans la preuve invoqu6e
contre chacun des deux conspirateurs inculp6s et
jug6s conjointement sur le mEme acte d'accusa-
tion. A son avis, si la preuve produite contre
chacun d'eux est essentiellement la mime, le juge
du procks doit dire au jury, comme le dicte le bon
sens, qu'd moins d'Etre convaincu de la culpabilit6
des deux accus6s, il doit les acquitter tous les deux.
Lord Salmon a mieux senti l'anomalie qui r6sulte
de la d6claration de culpabilit6 d'un des conspira-
teurs et de l'acquittement de l'autre, A un procks
conjoint. Je cite (A la p. 772):

[TRADUCTION] Si A et B subissent ensemble leur
procks sur une accusation d'avoir complot6 entre eux et
avec personne autre, le juge doit n6anmoins, sauf dans
des cas trbs exceptionnels, dire au jury d'acquitter les
deux ou les d6clarer coupables tous les deux, autrement
dit, qu'il ne peut rendre un verdict d'acquittement pour
l'un et un verdict de culpabilit6 pour l'autre. Ce n'est
peut-6tre pas en accord avec la logique la plus stricte.
Toutefois le droit ne repose pas entibrement sur la
logique, mais plus sur l'exp6rience et le bon sens. Il est
thboriquement possible que la preuve concernant A soit
suffisamment diff6rente de la preuve concernant B pour
justifier des verdicts par lesquels A est d6clar6 coupable
de complot avec B alors que B n'est pas d6clar6 coupable
de complot avec A. Mais en pratique, cela ne peut
arriver que trbs rarement. En cons6quence, lorsque A et
B sont accus6s d'avoir complot6 entre eux et personne
autre, il n'est pas souhaitable que le juge du procks
r6cite la formule d'usage relative au devoir du jury de
consid6rer s6par6ment la preuve produite contre chacun
des accus6s. Dans un tel cas, il serait trds difficile pour
le jury de se livrer A ce genre d'acrobatie intellectuelle.
M8me en cas d'aveux de A et de preuves trbs minces A
l'6gard de B, je ne suis pas certain que, quoi que dise le
juge, le jury d6clarerait A coupable et acquitterait B. II
d6clarerait soit la culpabilit6, soit l'acquittement des
deux. Toutefois, dans ce cas, le juge serait tenu d'expli-
quer au jury que les aveux de A ne constituent pas une
preuve contre B.
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The respect to be paid to decisions of the House
of Lords will be well met in the present case by
subscribing to the views expressed by Lord Porter
in the Dharmasena case which, if any composite
view at all can be gleaned from the separate
reasons in Shannon, stands unaffected by the
latter case. In any event, Dharmasena accords
with my own view of what the law should be on the
situation presented there and paralleled here.

In the present case, the acquittal of Muzard
upon his second trial appeared to be influenced by
the fact that the Guimond statement (which as
Crown evidence would be hearsay as the Muzard)
was excluded. I do not think that the fact that in
the Baron and Wertman case the statement of
Baron was held admissible for limited purposes
against Mrs. Wertman as well as being admissible
against Baron offers any basis for distinguishing
that case from the present one. Indeed, in the
result in the Baron and Wertman case, where the
two accused were charged with conspiring with
others as well as with each other, the order for a
new trial covered both accused since there was no
evidence to support a finding that either of the
accused conspired with another but not with each
other. I can see no ground upon which it would be
proper in a case like the present one to deny a
retrial to Guimond when his statement is not
admissible against Muzard but to grant it as in the
Baron and Wertman case because of a statement
there admissible against both.

Nor is it, in my opinion, open to say that the
present case is one where the two accused should
be treated as if separately tried. They were not;
and to use the retrial of Muzard as a separate trial
is to beg the very question raised by the joint
indictment, the joint trial, the joint conviction and
the joint appeal in which Muzard alone was given
a new trial.

I would allow Guimond's appeal, set aside the
judgments below and direct a new trial.

II conviendrait en l'esp6ce d'exprimer le respect
que nous devons aux d6cisions de la Chambre des
lords en souscrivant A l'opinion de lord Porter dans
l'arr8t Dharmasena qui, malgr6 les divergences de
vue entre les divers motifs rendus dans l'arrat
Shannon, n'est aucunement touch6 par ce dernier.
De toute fagon, I'arret Shannon est en accord avec
mon opinion de ce que le droit devrait 8tre dans le
cas pr6sent.

En l'esp&ce, I'acquittement de Muzard A son
deuxibme procks semble avoir 6t influenc6 par
l'exclusion de la d6claration de Guimond (qui en
tant que preuve du ministbre public constitue un
out-dire A l'6gard de Muzard). A mon avis, le fait
que dans I'affaire Baron and Wertman, la d6clara-
tion de Baron ait 6t6 jug6e admissible, A des fins
limit6es contre Mm' Wertman, et pleinement
admissible contre Baron, ne suffit pas pour faire
une distinction entre cette affaire et la pr6sente,
car, en d6finitive, l'affaire Baron and Wertman oil
les deux inculp6s 6taient accus6s de complot entre
eux et avec des tiers, un nouveau procks a 6t6
ordonn6 pour les deux parce qu'aucune preuve ne
venait 6tayer la conclusion que l'un ou l'autre avait
complot6 avec un tiers mais pas avec l'autre. Je ne
vois aucune raison valable, dans un cas comme
celui-ci, de refuser un nouveau proc6s A Guimond
alors que sa d6claration n'6tait pas recevable
comme preuve contre Muzard et de l'accorder
dans le cas de Baron and Wertman parce que la
d6claration en cause 6tait admissible contre les
deux.

On ne peut pas dire non plus, A mon avis, qu'en
l'esp~ce il convient de faire comme si les deux
accus6s avaient subi des procks distincts. Ce n'est
pas le cas; assimiler le nouveau procks de Muzard
A un procks distinct c'est justement faire une p6ti-
tion de principe A l'6gard de la question soulev6e
par l'acte d'accusation conjoint, le procks conjoint,
la d6claration de culpabilit6 des deux accus6s et
I'appel conjoint sur lequel on a accord6 un nouveau
procks A Muzard seulement.

Je suis d'avis d'accueillir le pourvoi de Gui-
mond, d'annuler les jugements des cours d'instance
inf6rieure et d'ordonner un nouveau procks.
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The judgment of Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz and Pratte JJ. was deliv-
ered by

RITCHIE J.-This is an appeal from a judgment
of the Court of Appeal of the Province of Quebec
affirming the conviction of the appellant on a
charge of conspiracy with Roger Muzard to
abduct the family of the manager of the Caisse
Populaire at Ste-H616ne-de-Bagot in Quebec and
to extort a sum of money from the Caisse Popu-
laire through such means.

The two alleged conspirators were tried together
in September 1975 before Mr. Justice Reeves of
the Superior Court sitting with a jury and both
were convicted at trial. On appeal by both accused
to the Court of Appeal, Guimond's appeal was
dismissed while the appeal of Muzard was allowed
and a new trial directed in this case before a judge
sitting alone.

Before the jury was impanelled at the first trial
where the two accused were jointly indicted, both
the appellants moved for separate trials and refer-
ence was particularly made to the intention of the
Crown to produce a written statement given to the
police by Guimond which clearly implicated
Muzard in the conspiracy. This motion was, how-
ever, refused and at the joint trial which ensued
Guimond's statement to the police was admitted in
evidence after the holding of a voir dire, but he
proceeded to give contrary evidence to the effect
that the whole scheme was his idea alone and
Muzard had never agreed to anything concerning
it and in fact had objected strongly to the whole
plan. The Guimond testimony at trial was in direct
conflict with his written statement and if the jury
had believed it they would no doubt have acquitted
both the accused of conspiracy. The conviction of
both clearly indicates that the jury believed the
written statement and found Guimond's testimony
to be untrue although it coincided in large measure
with the evidence of Muzard.

In charging the jury the trial judge instructed
them that Guimond's written statement was not
evidence against Muzard, but the Court of Appeal

Le jugement des juges Martland, Ritchie,
Spence, Pigeon, Dickson, Beetz et Pratte a t
rendu par

LE JUGE RITCHIE-Ce pourvoi attaque un arr~t
de la Cour d'appel de la province de Qu6bec qui
confirme la d6claration de culpabilit6 de I'appelant
sur l'accusation d'avoir complot6 avec Roger
Muzard I'enl6vement de la famille du directeur de
la Caisse populaire de Ste-H6ldne-de-Bagot au
Qu6bec et I'extorsion d'argent de la Caisse popu-
laire par ce moyen.

Le procks des deux conspirateurs a eu lieu en
septembre 1975 devant le juge Reeves de la Cour
supbrieure et un jury. Ils ont 6t6 d6clar6s coupa-
bles. Ils se sont pourvus en Cour d'appel. L'appel
de Guimond a 6ti rejet6 alors que celui de Muzard
a 6 accueilli et la Cour d'appel a ordonn6 un
nouveau procks A son sujet devant un juge seul.

Avant la constitution du jury, au premier procks,
les accus6s qui 6taient inculp6s dans un m6me acte
d'accusation, ont tous deux demand6 des procks
distincts, en invoquant principalement l'intention
du ministbre public de produire une d6claration
6crite de Guimond A la police qui impliquait clai-
rement Muzard dans le complot. Toutefois la
requite a t6 refus6e et, au procks conjoint qui
suivit, la d6claration de Guimond A la police a 6
admise en preuve A la suite d'un voir dire. Mais
Guimond a entrepris de contredire cette preuve
dans son t6moignage, se d6clarant seul auteur du
projet et affirmant que Muzard n'avait jamais
donn6 son accord A quoi que ce soit et s'6tait m8me
vigoureusement oppos6 A son dessein. Le t6moi-
gnage de Guimond au procas contredit totalement
sa d6claration 6crite et, si le jury l'avait cru, il
aurait sans aucun doute acquitt6 les deux de l'ac-
cusation de complot. Puisqu'il les a tous deux
d6clar6s coupables, il est 6vident que le jury a
ajout6 foi A la d6claration 6crite et a conclu A la
fausset6 du t6moignage de Guimond quoiqu'il
coincidit dans une large mesure avec le t6moi-
gnage de Muzard.

Dans son expose au jury, le juge du procks a
expliqu6 que la d6claration 6crite de Guimond ne
constituait pas une preuve contre Muzard, mais la

[1979] 1 R.C.S. 967



968 GUIMOND V. THE QUEEN Ritchie J. [1979] 1 S.C.R.

was of opinion that this direction was not enough
under the circumstances and that it would be
difficult to imagine a jury of laymen being able to
separate the contents of the statement from the
effect that its introduction would have had on
them when considering Muzard's case as the alle-
gation that Guimond had conspired with Muzard
would readily invite the conclusion that Muzard
had in fact in turn conspired with him. In granting
a new trial to Muzard, the Court of Appeal was
clearly of opinion that separate trials should have
been ordered in the first place.

In this regard I prefer to use the language
employed by Mr. Justice B61anger speaking on
behalf of the Court of Appeal when he said at pp.
624-625 [of case]:

[TRANSLATION] However, it is difficult to imagine
that, in the same trial, the jury could accept as true
Guimond's confession that he was guilty of an illegal
agreement with Muzard, without coming to the same
conclusion towards the latter, or at least without all
other evidence presented by the Crown being thereby
coloured in the sense of such an illegal agreement,
regardless of Guimond's and Muzard's denials.

It would undoubtedly have been preferable for
Muzard's counsel to renew his request for a separate
trial at the time the confession was admitted in evidence,
but I feel this is a case where the Court should have
acted proprio motu; especially if one recalls that at the
time of his first decision the judge had not yet read the
statement, and based himself to some extent on the
uncertainty in which the Crown had left him regarding
the production of the document.

As I cannot conclude, without a reasonable doubt,
that in a separate trial the jury would have come to the
same conclusion on the first count of the indictment, I
consider that appellant Muzard is entitled to a separate
new trial on this count.

At Muzard's second trial the evidence at his
first trial was by agreement accepted as the record
together with the evidence of two witnesses who
testified as to his good character subject, of course,
to the objection as to the admissibility of the
Guimond statement. The course of the proceedings
is to some extent clarified in the following para-
graph from the reasons for judgment of the trial
judge at Muzard's second trial:

Cour d'appel a jug6 que cette directive ne suffisait
pas dans les circonstances et qu'il 6tait difficile
d'imaginer qu'un jury ordinaire soit capable de
s6parer le contenu de la d6claration de l'influence
que sa pr6sentation a pu avoir sur lui au moment
od il fallait examiner le cas de Muzard, puisque
I'all6gation que Guimond avait complot6 avec
Muzard invitait A la conclusion que Muzard avait,
en retour, complot6 avec lui. Par sa d6cision d'ac-
corder un nouveau procks A Muzard, la Cour
d'appel disait clairement qu'A son avis, il aurait
fallu d6s le d6part ordonner des procks distincts.

A ce propos, je pr6fare citer le juge B6langer
lui-m~me, parlant au nom de la Cour d'appel aux
pp. 624 et 625 [du dossier conjoint]:

Mais, il est difficile de concevoir que le Jury puisse,
dans un mime prochs, retenir comme vraie, la confession
de Guimond qu'il s'6tait rendu coupable d'une entente
ill6gale avec Muzard, sans arriver A la mime conclusion
quant A celui-ci, ou du moins sans que ne deviennent
color6s, dans le sens de ladite entente ill6gale, les autres
616ments de preuve mis au dossier par la Couronne et
ceci nonobstant les d6n6gations de Guimond et de
Muzard.

11 eut sans doute 6t6 pr6f6rable que le procureur de
Muzard renouvelle sa demande d'un procks distinct au
moment de I'admission de la confession en preuve, mais
je crois qu'il s'agit de l'un des cas oA le Tribunal devait
agir aproprio motup; surtout si l'on songe qu'au moment
de sa premibre d6cision, le Juge n'avait pas encore pris
connaissance du texte de la d6claration et la motivait,
jusqu'd un certain point, sur l'incertitude oA I'avait laiss6
la Couronne quant A la production du document.

Comme je ne puis conclure, sans doute raisonnable,
que dans un proc6s distinct, le Jury en serait venu A la
m~me conclusion sur le premier chef d'accusation, je
suis d'avis que I'appelant Muzard a droit A un nouveau
procks s6par6 quant A ce chef.

Au deuxibme procks de Muzard, la preuve pro-
duite au premier procas a 6t6 vers6e au dossier, sur
consentement des parties, avec deux t6moignages
de bonne r6putation, sous r6serve bien entendu
l'objection A la recevabilit6 de la d6claration de
Guimond. L'alin6a suivant des motifs de jugement
du juge au deuxibme procks de Muzard explique
assez clairement le d~roulement des proc6dures:
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[TRANSLATION] GUIMOND and MUZARD having
appealed against their conviction, the Court of Appeal,
on the nineteenth (19) of July, one thousand nine hun-
dred and seventy-six (1976), unanimously dismissed
GUIMOND's appeal, and by two (2) votes to one (1),
allowed MUZARD's appeal, ordering in his case that a
new trial be held before a judge sitting alone, on the
ground that from the time GUIMOND's confession was
admitted in evidence at the joint trial of the accused
before a jury, MUZARD was entitled as of that
moment to a separate and distinct trial.

Realizing the difficulty and possible injustice
that might have arisen from the introduction of the
Guimond statement at a joint trial before a jury,
the same trial judge made it clear that he was not
accepting it as evidence against Muzard. In this
regard he said, at p. 658:

[TRANSLATION] I am not called upon to decide here
whether GUIMOND's confession was free and volun-
tary. I shall simply say that it is inadmissible in evidence
against MUZARD for two (2) reasons:

First, because this statement or confession is subse-
quent to the carrying out of the conspiracy with which
the accused is charged, and,
Second, because in the context of the new trial
ordered by the Court of Appeal, precisely because this
statement proved to be prejudicial to MUZARD,
GUIMOND became a competent and compellable
witness for the Crown as well as for the defence. He
was not called to testify for the Crown.

In the result Muzard was acquitted at his
second trial while Guimond remained convicted of
having conspired with him and it is this circum-
stance which gives rise to the present appeal
although the acquittal took place at a time subse-
quent to the judgment of the Court of Appeal and
this circumstance therefore forms no part of the
reasons for judgment under appeal.

It is not, in my view, necessary to review the
facts further in order to disclose the questions of
law to which they give rise which are: (1) whether
when an appeal is taken by two persons who had
been jointly tried and convicted of conspiracy, it is
an error for the Court of Appeal to allow the
appeal of one of them and direct a new trial for
him alone, or whether under such circumstances a
new trial should be directed against both jointly;

GUIMOND et MUZARD s'6tant pourvus contre les
verdicts de culpabilit6, la Cour d'Appel a, le dix-neuf
(19) juillet mil neuf cent soixante-et-seize (1976), rejet6
unanimement I'appel de GUIMOND et par deux (2)
voix contre une (1), accueilli le pourvoi de MUZARD et
ordonn6 dans son cas la tenue d'un nouveau procks
devant Juge seul, consid6tant que dds l'admission en
preuve de la confession de GUIMOND au procks con-
joint des accus6s devant Jury, MUZARD avait droit, A
ce moment, A un procks distinct et s6par6.

Le juge du procks, conscient des difficult6s et de
l'injustice qu'avait pu amener la production de la
d6claration de Guimond au procks conjoint devant
un jury, a nettement affirm6 qu'il ne l'acceptait
pas comme preuve recevable contre Muzard. II dit
ceci (A la p. 658):

Je n'ai pas A d6cider, ici, si la confession de GUI-
MOND a 6t6 libre et volontaire. Je dis tout de suite et
simplement qu'elle est irrecevable en preuve contre
MUZARD pour deux (2) raisons:

La premidre: parce que cette d6claration ou cette
confession est post6rieure A l'ex6cution de la conspira-
tion reproch6e A l'accus6, et,
La seconde: parce que dans l'optique du nouveau
procks ordonn6 par la Cour d'appel, pr6cis6ment
parce que cette d6claration s'6tait r6v616e pr6judicia-
ble A MUZARD, GUIMOND devenait un t6moin
comp6tent et contraignable aussi bien pour la Cou-
ronne que pour la D6fense. Or, il n'a pas 6t6 appel6 A
d6poser pour la Couronne.

En d6finitive, Muzard fut acquitt6 A son second
procks, alors que Guimond restait frapp6 d'un
verdict de culpabilit6 sur I'accusation d'avoir com-
plot6 avec lui. C'est la raison de ce pourvoi, bien
que l'acquittement ait t6 prononc6 aprbs le juge-
ment de la Cour d'appel et ne soit donc pas
mentionn6 dans le jugement attaqu6.

Je ne vois pas la n6cessit6 de m'attarder plus
longtemps sur les faits. Je passe donc aux ques-
tions de droit qu'ils ont suscit6es: (1) en cas d'ap-
pel interjet6 par deux personnes qui ont 6t6 jug6es
ensemble et d6clar6es coupables de complot, la
Cour d'appel peut-elle accueillir l'appel de l'une
d'elles et ordonner son nouveau procks, ou devrait-
elle, dans ce cas, ordonner un nouveau procks pour
les deux? et (2) l'acquittement de Muzard A son

[1979] 1 R.C.S. 969



970 GUIMOND V. THE QUEEN Ritchie J. 11979] 1 S.C.R.

and (2) whether the acquittal of Muzard at his
second trial should be given the effect of a finding
that there was no conspiracy and that his fellow
conspirator must also go free.

The case law in England and in this country, in
conformity with the age old procedure whereby
review in such cases could only be held by Writ of
Error, was for many years dominated by the rule
that the court was limited to a consideration of
errors appearing on the face of the record and it
was frequently held, on this basis, that in conspir-
acy cases where two parties only were charged and
the record disclosed the acquittal of one, the other
must be acquitted even in the face of a plea of
guilty. The case of R. v. Manning4 is often referred
to as the leading authority for the proposition that
where conspirators are tried jointly it is an error to
instruct the jury that one may be found guilty and
the other acquitted. In that case, Mathew J.
expressed what he described as "an imperative rule
of law" in the following terms at p. 243:

The rule appears to be this. In a charge for conspiracy in
a case like this where there are two defendants the issue
raised is whether or not both the men are guilty and if
the jury are not satisfied as to the guilt of either then
both must be acquitted.

This proposition was clearly stated in the case of
R. v. Plummer' where Mr. Justice Dickens, at pp.
340 and 341 put the matter succinctly when he
said:
The law is clear that, when several persons are tried
together on a joint indictment for conspiracy, and one is
convicted and the rest acquitted, the conviction of the
one is bad, because the record when made up on the
indictment is repugnant and inconsistent on the face of
it.

Mr. Justice Bruce expanded the same proposition
at p. 347 and 348 in the following terms:
... and I think it logically follows from the nature of the
offence of conspiracy that, where two or more persons

4 (1883), 12 Q.B.D. 241.
5 [1902] 2 K.B. 339.

deuxibme procks implique-t-il la conclusion qu'il
n'y a eu aucun complot et que I'autre conspirateur
devrait aussi etre remis en libert6?

La jurisprudence anglaise et canadienne, selon
l'ancienne proc6dure voulant que l'examen de
telles d6cisions ne soit fait que sur renvoi en rbvi-
sion, a 6t6 longtemps domin6e par la rigle selon
laquelle la cour devait se limiter A l'examen d'er-
reurs apparaissant au dossier. En outre, on a sou-
vent jug6, sur la base de ce principe, que lorsque
deux personnes seulement 6taient accus6es de com-
plot et que le dossier r6v6lait que l'une d'elles avait
6t6 acquitt6e, I'autre devait I'8tre 6galement,
m~me si elle avait plaid6 coupable. L'arrt R. v.
Manning4 est fr6quemment cit6 comme l'arr~t clef
consacrant le principe selon lequel le juge ne doit
pas dire au jury, dans le cas de deux conspirateurs
jug6s ensemble, que l'un peut 8tre trouv6 coupable
et I'autre innocent. Dans cette affaire, le juge
Mathew a 6nonc6 ce qu'il a appel6 la [TRADUC-
TION] ar~gle de droit imp6rative> suivante (A la p.
243):
[TRADUCTION] A mon sens, la r6gle est la suivante:
dans un procks comme en l'esp6ce, sur une accusation de
complot port6e contre deux personnes, les directives
doivent expliquer que la question pos6e est de savoir si
les deux sont coupables et que si le jury n'est pas
convaincu de la culpabilit6 de l'un, il doit acquitter les
deux.

Ce principe a 6t6 clairement formul6 dans I'arr8t
R. v. Plummers. Le juge Dickens (aux pp. 340 et
341) a expliqu6 le point bri6vement:

[TRADUCTION] Il est clair en droit que lorsque plusieurs
personnes sont jug6es ensemble sur une accusation con-
jointe de complot, et que l'une d'elles est d6clar6e coupa-
ble et les autres sont acquitt6es, la d6claration de culpa-
bilit6 de la premiere ne tient pas, car le dossier constitu6
A partir de la mise en accusation est alors contradictoire
et illogique.

Le juge Bruce a blargi ce principe (aux pp. 347 et
348) et a dit ceci:
[TRADUCTION] ... A mon avis, lorsque deux ou plu-
sieurs personnes sont accus6es dans le mime acte d'ac-

(1883), 12 Q.B.D. 241
s [1902] 2 K.B. 339.
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are charged in the same indictment with conspiracy with
one another, and the indictment contains no charge of
their conspiring with other persons not named in the
indictment, then, if all but one of the persons named in
the indictment are acquitted, no valid judgment can be
passed upon the one remaining person, whether he has
been convicted by the verdict of a jury or upon his own
confession, because, as the record of conviction can only
be made up in the terms of the indictment, it would be
inconsistent and contradictory and so bad on its face.
The gist of the crime of conspiracy is that two or more
persons did combine, confederate, and agree together to
carry out the object of the conspiracy.

It seems to me that it matters not whether that trial of
A., B., and C, took place at the same time or not, so
long as they are charged upon one indictment. Only one
record can be drawn up based upon that indictment.

The passage which I have italicized clearly indi-
cates that the Plummer case, like all those upon
which it was based, is founded on the rule arising
out of the procedure by way of Writ of Error to
which I have referred and it will be seen that the
learned judge last quoted was of opinion that the
same considerations applied whether the conspira-
tors were tried jointly or separately so long as they
are all charged in the same indictment.

In this country as recently as 1972 the same
reasoning was adopted by Mr. Justice Jessup in
the Court of Appeal of Ontario in the case of R. v.
Funnell6 where he said, at p. 217:
But the law is settled that if two are accused of conspir-
acy and are tried together, the acquittal of one must
result in the acquittal of the other.

And later at p. 218 in the same case, Mr. Justice
Jessup said:
In my view the technical basis in the result in the
Plummer case is still good law.

but further at p. 220 the same judge said:
Accordingly it may be the law should be altered by
Parliament or the Supreme Court of Canada. However
in a matter involving the liberty of the subject I do not
feel at liberty to refuse to apply a principle of the
common law of so ancient an origin, particularly when
another appellate court of this country has acted on the
principle for the benefit of a subject. Moreover in a

6 (1972), 6 C.C.C. (2d) 215.

cusation de complot entre elles, et ne sont pas accusbes
de complot avec d'autres personnes que celles nomm6es
dans l'acte d'accusation, il d6coule logiquement de la
nature meme du complot que, si toutes les personnes
nomm6es dans l'acte d'accusation, sauf une, sont acqui-
t6es, on ne peut validement condamner celle qui reste,
mime si elle a 6t6 d6clar6e coupable par un jury ou A la
suite de ses propres aveux. En effet, la d6claration de
culpabilit6 doit 6tre inscrite selon les termes de l'acte
d'accusation, et serait donc, dans ce cas, contradictoire
et illogique, et, partant, invalide. Le complot consiste
essentiellement en la collusion ou I'entente de deux ou
plusieurs personnes en vue de mener A bien le but de leur
complot.
A mon avis, il importe peu que les procds de A, B et C
aient eu lieu en mime temps ou non, tant qu'ils sont
accusis dans un seul acte d'accusation. Un seul dossier
peut itre formi d partir de cet acte d'accusation.

Le passage mis en italique montre clairement que
l'arrit Plummer, comme tous les arr8ts sur les-
quels il est bas6, se fonde sur la r6gle r6sultant de
la proc6dure de renvoi en revision dont j'ai parl6,
et on voit que le savant juge cit6 en dernier lieu
6tait d'avis que les mimes consid6rations s'appli-
quent quand les conspirateurs sont jug6s conjointe-
ment et quand ils le sont s6par6ment, tant qu'ils
sont tous accus6s dans le mime acte d'accusation.

Au Canada, le juge Jessup de la Cour d'appel de
l'Ontario a adopt6 le meme raisonnement tout
r6cemment, en 1972, dans l'arrt R. v. Funnell6 et
a dit A la p. 217:
[TRADUCTION] Il est bien 6tabli en droit que si deux
accus6s sont inculp6s de complot et jug6s ensemble,
I'acquittement de l'un doit entrainer l'acquittement de
l'autre.

Puis A la p. 218, dans le meme arr8t, le juge Jessup
dit:
[TRADUCTION] A mon avis, le principe formaliste issu
de l'arrat Plummer est toujours valide en droit.

Puis A la p. 220, le m8me juge dit:
[TRADUCTION] En cons6quence, il se peut que cette
ragle devrait 8tre modifi6e par le Parlement ou la Cour
supr6me du Canada. Toutefois, lorsqu'une question met
en cause la libert6 d'une personne, je ne me crois pas
libre moi-m~me de refuser d'appliquer un principe de
common law d'origine aussi ancienne, et d'autant moins
qu'une autre cour d'appel canadienne a suivi cette r~gle.

6 (1972), 6 C.C.C. (2d) 215.
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criminal matter it is of little force to say that a defence
is technical because all criminal law is technical.

The observations contained in these passages
appear to me to be at odds with what was said by
Mr. Justice Spence, speaking for a majority of this
Court in Koury v. The Queen7, where he had
occasion to comment on the changed approach to
be adopted by courts of appeal since the abolition
of the writ of error at p. 217:
That theory of inconsistent verdictp grew up at common
law. I can well understand its application before the
constitution of a Court of Criminal Appeal when the
only mode of review, apart from the Court of Crown
Cases Reserved, was the Writ of Error, which brought
before the reviewing tribunal only the indictment, the
plea and the verdict. With a vitiating inconsistency
appearing on the face of this limited record, all that the
Court of Queen's Bench could do was to quash the
conviction.

In that case Mr. Justice Spence was considering
inconsistency allegedly created by the acquittal of
an accused on a charge of conspiracy and at the
same time a conviction for the substantive offence.
In the course of his reasons for judgment, Mr.
Justice Spence made it abundantly clear that the
old rule of inconsistent verdicts was no longer
binding on this Court. At p. 218 of the report he
said:
To give effect to this submission would be to ignore the
common sense of the trial. Courts of Appeal do not now
operate under 19th-century procedural limitations. On
the evidence that we can now examine, the error, if any,
is in the acquittal on the charge of conspiracy and not in
the conviction on the substantive offence. We can say
with the assurance that on this record, which includes
the whole of the evidence, the judge's charge and the
objections of the defence counsel to the charge, that this
man was properly convicted and that his acquittal on
conspiracy does not vitiate this conviction or give rise to
any substantial wrong or miscarriage of justice. We are
not compelled to defer to this acquittal for the purpose
of quashing the conviction on fraud. We are not engaged
in a process of logic chopping and we are entitled to look
at the facts behind the record of the acquittal.

[1964] S.C.R. 212.

Par ailleurs, en matibre criminelle, I'argument qu'un
moyen de d6fense est formaliste n'est pas convaincant
puisque tout en droit p6nal est de rigueur.

Ces remarques me semblent incompatibles avec
ce que disait le juge Spence, au nom de la majorit6
de cette Cour, dans l'arrt Koury c. La Reine7 , a
propos de la n6cessit6 pour les cours d'appel de
modifier leur approche, A la suite de l'abolition du
renvoi en r6vision (A la p. 217):

[TRADUCTION] La thborie des verdicts contradictoires a
6t6 61abor6e en common law. Je peux bien comprendre
sa n6cessit6 avant la cr6ation d'une cour d'appel au
criminel lorsque le seul recours, en dehors de la Court of
Crown Cases Reserved, 6tait le renvoi en revision, qui ne
permettait de soumettre au tribunal que l'acte d'accusa-
tion, le plaidoyer et le verdict. Si A sa lecture m8me, un
dossier aussi succinct 6tait entach6 d'une contradiction
fondamentale, la Cour du Banc de la Reine n'avait
d'autre alternative que d'annuler la d6claration de
culpabilit6.

Dans cette affaire, le juge Spence examinait la
contradiction que semblait constituer l'acquitte-
ment de l'accus6 sur l'accusation de complot et la
d6claration de culpabilit6 de l'infraction, objet du
pr6tendu complot. Dans ses motifs, le juge Spence
a affirm6 trbs clairement que l'ancienne r6gle rela-
tive aux verdicts contradictoires ne liait plus cette
Cour. II dit ceci (A la p. 218 du recueil):

[TRADUCTION] Suivre cet argument serait ignorer le
sens commun du procks. Les cours d'appel ne fonction-
nent plus aujourd'hui selon les restrictions proc6durales
du 19* sidcle. D'aprbs la preuve pr6sent6e en l'espce,
I'erreur, s'il en est, se trouve dans l'acquittement sur
l'accusation de complot et non dans la d6claration de
culpabilit6 de l'infraction qui en aurait 6t6 l'objet. Nous
pouvons affirmer que sur ce dossier, qui comprend l'en-
semble de la preuve, I'expos6 du juge au jury et les
objections formul6es par la d6fense A cet expos6, que cet
homme a 6t6 A bon droit d6clar6 coupable et que son
acquittement sur l'accusation de complot ne vicie pas la
d6claration de culpabilit6 et ne cause aucun tort impor-
tant ni ne constitue une erreur judiciaire. Nous ne
sommes pas tenus, pour respecter le verdict d'acquitte-
ment de complot, d'annuler la d6claration de culpabilit6
de fraude. Les arguments captieux ne nous int6ressent
pas et nous avons le droit d'examiner les faits pour
constater I'effet de l'acquittement.

[964] R.C.S. 212.
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The case of Director of Public Prosecutions v.
Shannon", to which further reference will be made
hereafter, contains a lengthy exposition of the
history of the old cases and the approach adopted
by Mr. Justice Spence finds strong support in the
following passage from the reasons for judgment
of Lord Morris at p. 749:

In days when any review of convictions in criminal
cases involved bringing the record before the court it
was assumed that if there was an apparent inconsistency
on the face of the record then that must have been the
reflection or the consequence of some error. The error
could then be corrected. I say apparent inconsistency
because if the charge was that A and B (and no others)
conspired together and if the record showed that one
was found guilty and the other not guilty it need not
logically have been inferred that there necessarily was
inconsistency. The case against A might have been
proved while the case against B had not. On the other
hand, when only the record was available and when the
apparent inconsistency very probably or possibly reflect-
ed a real inconsistency the fair course was to decide that
there was error which called for correction ... The
procedure upon a writ of error was cumbersome because
though on the record there was the formal history of the
case (the arraignment, the plea, the issue and the ver-
dict) it took no account of some of the most material
parts of the trial where error was most likely to occur-
viz., the evidence and the direction of the judge to the
jury. So the writ could do nothing to remedy the only
errors that were really substantial.

Finally, Lord Salmon in the same case at p. 771
says of the old rule:

The rule was, no doubt, acceptable when the writ of
error afforded a wrongly convicted man his only remedy.
That writ was, however, abolished, because its preserva-
tion was no longer necessary. Indeed, long before it died
it had become moribund. The rule which drew its life's
breath from the writ naturally expired with it. It was,
however, perhaps impossible for the courts to notice its
demise until this House pronounced it to be dead. My
Lords, I suggest that this pronouncement should now be
made.

It follows that, in my view, Rex v. Plummer ...
should be overruled and many of the dicta in ... Dhar-
masena v. The King [1951] A.C. 1 ... can no longer be
accepted.

8 [1975] A.C. 717.

L'arrat Director of Public Prosecutions v.
Shannon8 , auquel je reviendrai plus loin, fait un
historique long et d6taill6 d'arrets anciens et l'ap-
proche du juge Spence trouve un appui solide dans
le passage suivant des motifs de lord Morris (A la
p. 749):

[TRADUCTION] A l'6poque oa toute r6vision des con-
damnations p6nales impliquait la production du dossier
devant la cour, on pr6sumait que toute contradiction
apparente A la simple lecture du dossier devait refl6ter
une erreur quelconque ou en r6sulter. L'erreur pouvait
alors 6tre corrig6e. Je dis (contradiction apparente,
parce que si l'accusation 6tait que A et B (et nul autre)
avaient complot6 et si le dossier montrait que l'un d'eux
avait 6t6 d6clar6 coupable et I'autre acquitt6, cela ne
voulait pas forc6ment dire qu'il y avait n6cessairement
une contradiction. Il se pouvait que la preuve concernant
A soit suffisante et la preuve concernant B ne le soit pas.
Par contre, lorsque seul le dossier 6tait produit et qu'il
6tait possible ou probable que la contradiction apparente
refl6te une contradiction r6elle, il 6tait 6quitable de
d6cider qu'il existait une erreur exigeant une correction
... La proc6dure de renvoi en r6vision 6tait inad6quate
car le dossier, tout en prfsentant la chronologie des
proc6dures (la mise en accusation, le plaidoyer, le litige,
le verdict), ne reproduisait aucune des parties essentiel-
les du procks oa l'erreur avait trbs probablement 6t6
faite, savoir, la preuve et l'expos6 du juge au jury. Ainsi
le bref ne pouvait en rien rem6dier aux seules erreurs
ayant une importance r6elle.

Enfin, dans le mime arr8t, lord Salmon dit A
propos de l'ancienne rAgle (A la p. 771):

[TRADUCTION] Il est certain que la r6gle 6tait accepta-
ble quand le renvoi en r6vision constituait le seul recours
contre une d6claration de culpabilit6. Ce bref a toutefois

t aboli, parce qu'il 6tait devenu inutile. En fait, il fut
longtemps moribond avant de disparaitre. La r6gle qui
en tirait sa source est morte avec lui. Malgr6 cela il 6tait
peut-8tre impossible pour les tribunaux de consacrer sa
disparition avant que la Chambre ait prononc6 sa mort.
Vos Seigneuries devraient maintenant le faire.

En cons6quence, l'arr~t Rex v. Plummer ... devrait A
mon avis 8tre 6cart6 et plusieurs dicta de ... l'arr8t
Dharmasena v. The King, [1951] A.C. 1 ... devraient
8tre rejet6s.

8 [1975] A.C. 717.

[1979] 1 R.C.S. 973GUIMOND C. LA REINE Le Juge Ritchie



974 GUIMOND V. THE QUEEN Ritchie J. [1979] 1 S.C.R.

In the case of Dharmasena' two accused were
tried together in Ceylon. One count of the indict-
ment against them charged both with conspiracy
to murder the husband of one of them, and both
were found guilty on this count by the jury. On
appeal the conviction of the wife was set aside and
a new trial ordered in her case although the con-
viction of her alleged co-conspirator was upheld.
On the re-trial the wife was acquitted and her
companion's appeal was based on the old rule that
the wife's acquittal involved the acquittal of her
companion. This contention was upheld in the
Privy Council where Lord Porter said of the wife's
acquittal:

Their Lordships think that the proper course is to treat
her acquittal as a disposal of the charge of conspiracy
and as involving the acquittal of the appellant also on
that charge.

As I have indicated, the Shannon case disap-
proved this conclusion although Lord Morris,
speaking for himself and Lord Reid, observed that:

If, as in the Dharmasena case, two people are tried
together for conspiring with each other and are convict-
ed and if they can and do appeal and if for any reason a
new trial can be ordered I express no disagreement with
the view expressed in Dharmasena's case that the order
for a new trial should be of both.

These observations were not necessary for the
determination of the issue in Shannon's case where
one accused being then represented by a solicitor
and counsel had pleaded guilty to a count charging
him and another alone with conspiracy with each
other and no one else but his alleged co-conspira-
tor having pleaded not guilty at a separate trial
was acquitted. In that case the Court of Appeal
feeling itself bound by the old rule as stated in
such cases as Plummer, supra, quashed the convic-
tion notwithstanding his plea of guilty on the
ground that it could not stand in light of the
acquittal of his alleged co-conspirator. This judg-
ment was reversed in the House of Lords where, as
I have indicated, the old rule was finally pro-
nounced "to be dead". In the course of his reasons

9 [1951] A.C. 1.

Dans l'affaire Dharmasena9, un homme et une
femme avaient 6t6 jug6s conjointement A Ceylan.
Un des chefs d'accusation retenus contre les deux
6tait d'avoir complot6 le meurtre du mari de la
femme et le jury les a d6clar6s tous deux coupables
sur ce chef. En appel, la d6claration de culpabilit6
de la femme fut annul6e et un nouveau procks
ordonn6 dans son cas, alors que la d6claration de
culpabilit6 du pr6tendu co-conspirateur 6tait main-
tenue. Au nouveau procks, la femme fut acquitt6e
et son compagnon fonda son appel sur l'ancienne
rigle voulant que l'acquittement de la femme
entraine l'acquittement de son compagnon. Le
Conseil priv6 a accept6 ce moyen et lord Porter a
dit A propos de l'acquittement de la femme:

[TRADUCTION] Leurs Seigneuries pensent qu'il convient
de consid6rer que son acquittement rbgle la question de
l'accusation de complot et doit entrainer 6galement l'ac-
quittement de l'appelant sur ce chef.

Comme je l'ai d6jA soulign6, l'arr~t Shannon a
contredit cette conclusion bien que lord Morris, en
son nom et A celui de lord Reid, ait fait remarquer
que:

[TRADUCTION] Si, comme dans I'affaire Dharmasena,
deux personnes sont jug6es conjointement sur l'accusa-
tion de complot entre elles et sont d6clar6es coupables,
puis font appel, si elles le peuvent, et on accorde un
nouveau procs pour une raison quelconque, je suis
d'accord avec l'opinion exprimbe dans l'arret Dharma-
sena qu'il faut ordonner le nouveau procks des deux.

Ces remarques n'6taient pas n6cessaires pour tran-
cher le litige dans l'arrt Shannon ofi l'un des
accus6s alors repr6sent6 par procureur et avocat
avait plaid6 coupable sur I'accusation d'avoir com-
plot6 avec une seule autre personne, alors que son
pr6tendu co-conspirateur avait plaid6 non-coupa-
ble A un procks distinct et avait 6t6 acquitt6. Dans
cette affaire, la Cour d'appel s'estimant libe par
l'ancienne r6gle 6nonc6e dans des arrAts tels que
Plummer (pr6cit6) avait, malgr6 le plaidoyer de
culpabilit6, annul6 la d6claration de culpabilit6 au
motif qu'elle ne pouvait 8tre maintenue face A
l'acquittement du pr6tendu co-conspirateur. Cet
arret fut infirm6 par la Chambre des lords oil
l'ancienne r6gle fut finalement d6clar6e caduque,
comme je le disais plus haut. Dans ses motifs

9 [1951] A.C. 1.
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for judgment in the Shannon case, Lord Simon
had occasion to refer at p. 767 to a situation
closely akin to that in the present case. He there
said, speaking of two conspirators A and B:
A may have made a full written confession which is
evidence against himself but not against B; and yet,
according to the rule as heretofore applied, B's acquittal
exculpates A too. Such absurdities bring the law into
discredit, and mean that rogues escape society's sanc-
tions. This is only to be borne if necessary to ensure that
no one is unsafely or unsatisfactorily convicted; but the
rule is no longer required for that purpose.

The members of the House of Lords were, how-
ever, not unanimous in the reasons which led them
to the same conclusion in that Lord Morris with
whom Lord Reid agreed and Lord Salmon indicat-
ed his assent, advanced the view that where only
two persons alone are charged and tried jointly
with conspiracy, the trial judge should direct the
jury "In all save the most exceptional cases that
they should convict or acquit both, . . ." (per Lord
Salmon, at p. 772).

In expressing the view that it would be illogical
to instruct the jury otherwise, Lord Morris said at
p. 754:

If I am right in my view that, where there is a charge
of conspiracy against A and B (the charge not alleging
any conspiracy with anyone else) and where A is first
separately tried and pleads or is found guilty and where
B is later separately tried and acquitted, such acquittal
does not of itself warrant setting aside the conviction of
A-should the same reasoning which supports this view
also lead to the conclusion that if A and B are tried
together but if the evidence is strong against one but
weak or lacking in the case of the other a permissible
result could be that one would be convicted and the
other acquitted?

Here the force of logic comes into collision with what
Mathew J. called "an imperative rule of law" and with
what Lord Coleridge, C.J. called an "established rule of
practice." Though the "rule," whether it be called a rule
of law or of practice, came into existence with the
historical background to which I have alluded, I think
that the rule has much to commend it where it is related
to a case where a jury has to consider (in the circum-
stances under consideration) whether to return similar

prononc6s dans l'affaire Shannon, lord Simon
mentionne (A la p. 767) une situation trbs proche
de celle qui nous occupe. II dit, A propos de deux
conspirateurs A et B:

[TRADUCTION] A peut avoir fait des aveux complets par
6crit qui constituent une preuve contre lui mais pas
contre B; et pourtant, selon la r6gle appliqu6e jusqu'ici,
I'acquittement de B disculpe aussi A. Ce genre d'anoma-
lie jette le discr6dit sur le droit et signifie que des
criminels 6chappent aux sanctions de la soci6t6. Ce n'est
supportable que lorsque c'est n6cessaire pour s'assurer
que nul n'est condamn6 sans toute la certitude et la
siret6 voulues; cette r~gle n'est plus n6cessaire A cette
fin.

Cependant les membres de la Chambre des lords
n'6taient pas unanimes sur les raisons qui les
avaient amen6s A la m~me conclusion. Lord
Morris, avec l'accord de lord Reid et de lord
Salmon, a avanc6 le point de vue que, lorsque deux
personnes seulement sont accus6es de complot et
jugees conjointement, le juge du procks devrait
dire au jury de [TRADUCTION] ales acquitter ou de
les d6clarer coupables tous les deux, sauf dans des
cas trds exceptionnels, .. .s (lord Salmon, A la p.
772).

Affirmant qu'il serait illogique de donner d'au-
tres directives au jury, lord Morris dit A la p. 754:

[TRADUCTION] Si j'ai raison de croire que, dans le cas
d'une accusation de complot port6e contre A et B
(quand l'accusation n'implique personne autre), si A est
jug6 s6par6ment en premier, plaide coupable ou est
condamn6 alors que B, jug6 plus tard, est acquitt6, cet
acquittement ne justifie pas en lui-mime l'annulation de
la d6claration de culpabilit6 de A,-le mime raisonne-
ment doit-il mener A la conclusion que, dans le cas oi A
et B subissent ensemble leur procks, alors que la preuve
visant l'un est trds solide et la preuve visant I'autre est
mince et insuffisante, il est alors possible de condamner
le premier et d'acquitter le second?

Dans ce cas, la pure logique vient en conflit avec ce
que le juge Mathew a qualifi6 de arkgle de droit imp6ra-
tives et ce que le juge en chef lord Coleridge a qualifi6
de arkgle de pratique 6tablie>. Bien que la arbgleD, que ce
soit une r6gle de droit ou de pratique, provienne de
l'6volution historique A laquelle je faisais allusion, je
pense qu'elle est trfs valable lorsqu'elle s'applique au cas
od un jury doit se demander (dans les circonstances de
l'espce) s'il doit prononcer des verdicts identiques ou
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verdicts in the cases of A and B or whether to return
different verdicts. Though by a clear direction a jury
could have explained to them the process of thought that
they should apply in their deliberations, any jury might
feel embarrassed and might well be perplexed in sorting
out the reasoning that would enable them to say that
they were fully satisfied in A's case that A conspired
with B (with its corollary that in A's case they were
fully satisfied that B conspired with A) and yet also to
say that in B's case they were not satisfied that B
conspired with A. In the administration of the criminal
law it is particularly desirable that complications and
subtleties should if possible be avoided. A "rule" which
at least at first sight would appeal to many as having the
backing of common sense ought not lightly to be jetti-
soned. I consider, therefore, that in the situation posed it
would be wiser to adhere to the "rule" and that sum-
mings up should give effect to it.

It does not appear to me to be likely that the last
quoted passage can have been intended to envisage
a situation such as we have here where one of the
conspirators has made a confession that is inad-
missible against the other but it is in any event
apparent that Lord Morris fully appreciated the
considerable difficulty facing any trial judge in a
charge to the jury, at the joint trial of two cons-
pirators where the evidence is not the same against
each of them. I do not take the view that Lord
Morris dissented from the proposition that where
the evidence is substantially different as between
two jointly charged conspirators, it is desirable
that they be tried separately. In this regard, I
share the view expressed by Viscount Dilhorne at
p. 761 where he said:

Ordinarily where two persons are tried together when
charged with conspiring together and with no one else
and there is no material difference in the evidence
admissible against each, the result will be that either
both will be convicted or both acquitted. In such cases
there is really no need for, and no need to question, the
long-established rule.

In some cases, however, the weight of the evidence
admissible against conspirator A may be far greater
than that admissible against conspirator B. A, for
instance, may have made a statement admissible against
him and not against B, which goes a long way to proving
his guilt and B may have made no such statement. In
every case, before a man charged with others is convict-
ed, a judge must direct the jury to consider the evidence

diff6rents A l'6gard de A et B. M~me si, par des directi-
ves pr6cises, le juge pouvait leur expliquer le raisonne-
ment qu'ils devraient suivre dans leurs dblib6rations, les
jur6s pourraient avoir des doutes et des difficult6s A
trouver le raisonnement A suivre pour etre en mesure de
dire qu'ils sont entibrement convaincus, dans le cas de A,
que A a complot6 avec B (avec le corollaire que dans le
cas de A ils sont entidrement convaincus que B a
complot6 avec A) et de dire cependant que, dans le cas
de B, ils ne sont pas convaincus que B a complot6 avec
A. En droit criminel, il est tout particulibrement souhai-
table d'6viter autant que possible les complications et
subtilit6s. Une aragles que beaucoup, tout au moins A
premiere vue, estiment fond6e sur le sens commun ne
devrait pas 8tre abandonn6e A la 16gare. Je crois donc
que dans ce cas il serait plus sage de suivre la ar6glep et
de l'appliquer dans les directives au jury.

Il est peu probable, A mon avis, que le dernier
passage cit6 vise la situation qui nous occupe ici,
savoir le cas oCt l'un des conspirateurs a fait une
d6claration qui n'est pas recevable contre l'autre.
Toutefois il est 6vident que lord Morris voyait
parfaitement A quel point il est difficile pour le
juge de donner des directives au jury au proc6s
conjoint de deux conspirateurs, lorsque la preuve
n'est pas la mime contre les deux. Je ne pense pas
que lord Morris ait 6t6 en d6saccord avec le prin-
cipe selon lequel il convient de faire subir des
procks distincts a deux conspirateurs accus6s con-
jointement lorsque la preuve A charge contre
chacun diffbre substantiellement. A ce propos, je
partage l'opinion exprim6e par le vicomte Dilhorne
A la p. 761:

[TRADUCTION] Normalement, lorsque deux person-
nes sont jug6es ensemble sur l'accusation d'avoir com-
plot6 entre elles, et avec personne autre et qu'il n'y a pas
de diff6rence importante dans la preuve recevable contre
chacune, les deux seront soit d6clar6es coupables soit
acquitt6es. Dans un tel cas, cette r6gle bien 6tablie n'est
pas vraiment n6cessaire, et il n'y a pas lieu non plus de
la contester.

Dans certains cas, toutefois, la preuve recevable
contre le conspirateur A peut 8tre beaucoup plus solide
que la preuve recevable contre le conspirateur B. Par
exemple, A peut avoir fait une d6claration trbs incrimi-
nante qui est admissible en preuve contre lui, mais pas
contre B, alors que B n'a fait aucune d6claration de ce
genre. Dans tous les cas, avant qu'un pr6venu accus6
avec d'autres soit d6clar6 coupable, le juge doit deman-
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admissible against him separately for surely it is a
fundamental principle of English law that no man is to
be convicted save on proof of his guilt beyond reasonable
doubt by evidence admissible against him. I see no
justification for any departure from this, I think, well-
established practice in cases of conspiracy where only
two are charged with that offence. It is adhered to where
there are a greater number of conspirators and I think
that it would be highly undesirable that a departure
from it should be approved where two only are so
charged.

If a jury are not satisfied of B's guilt but are satisfied
of A's, has a judge to direct them that even though
satisfied of A's guilt, they must acquit him if they acquit
B? It is said that a jury would not be able to understand
a direction that they could find one conspirator guilty
and also acquit the man with whom he is charged with
conspiring. Whether or not that be so-and I doubt it-
I do not think that a jury would think the law was
anything but a nonsense if after they have been told that
they must consider the evidence against each of the
accused separately, they must, even though satisfied of
A's guilt, acquit him if they think that the evidence is
insufficient to convict B.

If it were necessary in this case to decide whether or
not the long-established rule was now obsolete, it is these
considerations which would incline me to holding that it
was, the foundation for it having gone and the court now
being able to ascertain what happened at the trial.

I think it can be taken, that where only two
persons are charged with conspiracy and they are
separately tried whether or not they are separately
indicted, the conviction of one is not necessarily
invalidated by the acquittal of the other.

In the present case, I am satisfied that the Court
of Appeal was correct in ordering a new and
separate trial for Muzard whose motion to that
end was in my view wrongly refused by the trial
judge. The statement made by Guimond to the
police after the conspiracy had been aborted was
totally inadmissible against Muzard for any pur-
pose and yet the nature of the other evidence
tendered against him, coupled with the fact of his
acquittal when the statement was found irreceiv-
able at his trial, satisfy me that he was convicted
at the first trial on the basis of this inadmissible
evidence. On its face the Guimond statement

der au jury d'examiner s6par6ment la preuve recevable
contre lui. C'est en effet un principe fondamental du
droit anglais que nul ne peut etre d6clar6 coupable sans
que la preuve recevable contre lui ne prouve sa culpabi-
lit6 au-delA de tout doute raisonnable. Je ne vois aucune
raison de s'6carter de ce principe, A mon avis, bien 6tabli
dans le cas oa deux personnes seulement sont accus6es
de complot. Cette ragle est suivie dans les cas ofi il y a
plus de deux conspirateurs et il serait regrettable, A mon
avis, de s'en 6carter lorsque deux personnes seulement
sont accus6es de complot.

Si les jur6s sont convaincus de la culpabilit6 de A
mais pas de celle de B, le juge doit-il leur demander
d'acquitter A s'ils acquittent B, mime s'ils sont convain-
cus de la culpabilit6 de A? On a dit que le jury ne serait
pas capable de comprendre une directive expliquant
qu'ils peuvent d6clarer un des conspirateurs coupable et
en meme temps acquitter la personne avec laquelle il est
accus6 d'avoir complot6. Que ce soit vrai ou non-et j'en
doute-le droit n'aurait plus aucun sens aux yeux des
jur6s si on leur demandait d'examiner s6par6ment la
preuve retenue contre chacun des accus6s et si on leur
disait ensuite qu'ils doivent acquitter A, m6me s'ils sont
convaincus de sa culpabilit6, s'ils pensent que la preuve
est insuffisante pour condamner B.

S'il fallait d6cider, en l'espce, si cette rdgle bien
6tablie est maintenant caduque, toutes ces consid6ra-
tions m'ambneraient A conclure qu'elle l'est puisque sa
raison d'etre a disparu et que la cour a maintenant la
possibilit6 d'6tudier ce qui s'est pass6 au procks.

A mon avis, on peut consid6rer maintenant que
lorsque deux personnes seulement sont accus6es de
complot et sont jugbes s6par6ment, sur un m~me
acte d'accusation ou non, la d6claration de culpa-
bilit6 de l'une n'est pas n6cessairement invalid6e
par I'acquittement de I'autre.

En l'esp6ce, je suis convaincu que la Cour d'ap-
pel a eu raison d'ordonner un nouveau procks, un
procks distinct, pour Muzard dont la requite en ce
sens avait 6t6 rejet6e A tort, selon moi, par le juge
du proc6s. La d6claration faite par Guimond A la
police apr~s l'avortement du complot 6tait totale-
ment irrecevable contre Muzard. Pourtant, la
nature des autres preuves admises contre lui, en
plus de son acquittement A son procs ofi cette
d6claration a 6 d6clar6e irrecevable, me convain-
quent qu'il a 6 d6clar6 coupable au premier
procks A cause de cette preuve irrecevable. La
d6claration de Guimond impliquait nettement
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clearly inculpated Muzard in the conspiracy and in
the circumstances of the present case, however
often a jury had been told that it was evidence
against Guimond alone, it could never have been
said with assurance that one or more of the jurors
did not convict Muzard on the basis of that
statement.

The case of Shannon is discussed in the reasons
for judgment delivered by Mr. Justice Martin on
behalf of the Court of Appeal of Ontario in R. v.
Baron and Wertman 10. In that case Mrs. Wertman
and the man with whom she was living (Baron)
were jointly charged with conspiracy to murder
her husband. Baron had made a statement to the
police the effect of which was that Mrs. Wertman
had shot her husband and had asked Baron to "get
rid of the body". This statement was read over by
Mrs. Wertman and evidence of the statement and
her reaction to it were introduced at the joint trial
as to admissibility of this evidence, Mr. Justice
Martin said at pp. 541-542:

Notwithstanding, as has been pointed out, that there
is no evidence upon which a jury could find that Mrs.
Wertman accepted Baron's statement by her words or
conduct, I am of the view that the statement, in strict
law, was admissible, albeit for a limited purpose, if she
had been granted a separate trial. Evidence may be
admissible for one purpose although inadmissible for
another: see Wigmore on Evidence, 3rd ed., vol. 1
(1940), pp. 299-303.

(The italics are my own.)

In Director of Public Prosecutions v. Christie (1914),
10 Cr. App. R. 141, [1914] A.C. 545, which constitutes
the foundation of the modern law governing the admissi-
bility of statements made in the presence of the accused,
the House of Lords held that evidence of an incriminat-
ing statement made in the presence of an accused is
admissible notwithstanding that there is no evidence
from which it could be inferred that the accused
acknowledged the truth of the statement or any part of
it, if the conduct and demeanour of the accused on
hearing the statement are relevant facts in the case (at
pp. 160 and 166). If, however, the evidential value of the
conduct and demeanour of the accused on hearing the
statement is slight and the prejudicial effect of the
statement is great, the trial Judge has discretion to
exclude it: Director of Public Prosecutions v. Christie,
supra, at pp. 161 and 165.

10 (1976), 31 C.C.C. (2d) 525.

Muzard dans le complot et, dans les circonstances
de cette affaire, mime si l'on a fr6quemment dit
au jury que cette preuve n'6tait recevable qu'A
I'6gard de Guimond, on ne pouvait jamais 8tre
certain qu'aucun jur6 n'en avait tenu compte pour
condamner Muzard.

Dans l'arrat de la Cour d'appel de l'Ontario, R.
v. Baron and Wertman 10, le juge Martin, parlant
au nom de la Cour, traite de l'affaire Shannon.
Mmn Wertman et l'homme avec qui elle vivait
(Baron) ont t accus6s conjointement d'avoir
complot6 le meurtre du mari. Baron avait fait une
d6claration A la police, affirmant que Mme Wert-
man avait abattu son mari et lui avait demand6 de
la adbbarrasser du corps). Mme Wertman lut la
d6claration et celle-ci fut mise en preuve au procas,
ainsi que la r6action de Mme Wertman A la lecture.
Le juge Martin dit A propos de la recevabilit6 de
cette preuve (aux pp. 541 et 542):

[TRADUCTION] Bien que, comme on l'a fait remar-
quer, il n'existe aucune preuve permettant au jury de
conclure que Mm* Wertman, par ses actes ou paroles, a
admis la d6claration de Baron, je suis d'avis que cette
diclaration, en droit strict, aurait iti recevable, mais a
des fins limities, si on lui avait accordi un procds
distinct. Certaines preuves sont recevables A certaines
fins et irrecevables A d'autres: voir Wigmore on Evi-
dence, 30 6d., vol. 1 (1940), aux pp. 299 A 303.

(Les italiques sont de moi.)

L'arrat Director of Public Prosecutions v. Christie
(1914), 10 Cr. App. R. 141, [1914] A.C. 545, constitue
le fondement du droit moderne sur I'admissibilit6 de
d6clarations faites en pr6sence de l'accus6. La Chambre
des lords y a statu6 que la preuve d'une d6claration
incriminante faite en pr6sence d'un accus6 est admissi-
ble mime s'il n'existe aucune preuve dont on puisse
d6duire que l'accus6 a reconnu l'exactitude d'une partie
ou de l'ensemble de la d6claration, si la conduite et la
r6action de l'accus6 quand il entend la d6claration sont
des faits pertinents en l'esp6ce (aux pp. 160 et 166). Si,
toutefois, la conduite et la r6action de l'accus6 n'ont
qu'une faible valeur probante alors que la d6claration
peut avoir un effet tras prajudiciable, le juge du procas
peut, A sa discration, I'exclure: Director of Public Pros-
ecutions v. Christie, pr6cit6, aux pp. 161 et 165.

10 (1976), 31 C.C.C. (2d) 525.
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In the present case Mrs. Wertman's reaction on read-
ing Baron's statement was relevant and admissible, but
such reaction would not be fully intelligible without
reference to the statement to which she was responding
and the jury was therefore entitled to consider them
together.

Mr. Justice Martin also said at p. 533:

The learned trial Judge correctly instructed that
although the general rule was that statements made by
an accused were evidence only against the accused
making the statement, the rule was subject to the excep-
tion that if the jury found a conspiracy, the acts and
declarations of one conspirator in furtherance of the
conspiracy were admissible against a co-conspirator.
Nowhere, however, did he instruct the jury that the rule
did not make admissible against a co-conspirator a mere
narrative account of past events by one conspirator, even
if made during the continuance of the conspiracy.

In holding that the Baron statement was admis-
sible against Mrs. Wertman for the limited pur-
pose of considering her reaction to it Mr. Justice
Martin said at p. 541:

It was contended before us on behalf of Mrs. Wert-
man, that there being no evidence upon which a jury
could find that she had adopted Baron's statement so as,
in effect, to make it her own, it was inadmissible as
against her and since it was highly-prejudicial, a sepa-
rate trial should have been ordered to ensure her a fair
trial. This argument proceeded on the basis that Baron's
statement was not admissible as against her and would
not have been admissible on a separate trial.

On this branch of the case, the learned judge
concluded that Mrs. Wertman's reaction on read-
ing Baron's statement was relevant and admissible,
and that such reaction would not be fully intelli-
gible without reference to the statement to which
she was responding and the jury was therefore
entitled to consider them together.

Having found that there was misdirection at the
trial in that the trial judge failed to fully explain
the legal significance of the Baron statement, the
learned trial judge concluded with the following
reference to the Shannon case at pp. 552-553:

En I'espace, la r6action de M- Wertman, A la lecture
de la d6claration de Baron 6tait pertinente et admissible,
mais cette r6action n'6tait pas totalement intelligible
ind6pendamment de la d6claration qui l'avait provoqu6e
et le jury avait donc le droit de les examiner ensemble.

Le juge Martin dit 6galement (A la p. 533):

[TRADUCTION] Le savant juge du procks a eu raison
de dire au jury que, m~me si la rigle g6n6rale est que la
d6claration faite par l'accus6 constitue une preuve
contre son auteur seulement, elle souffre une exception
car, si le jury conclut A l'existence d'un complot, les
actes et d6clarations d'un des conspirateurs relatifs au
complot sont admissibles en preuve contre son co-conspi-
rateur. Toutefois il n'a, A aucun moment, expliqu6 au
jury que cette r~gle ne rend pas admissible contre un
co-conspirateur le simple r6cit d'6v6nements par I'autre
conspirateur, mime si ce r6cit est contemporain du
complot lui-mime.

En statuant que la d6claration de Baron 6tait
recevable contre Mme Wertman, dans le seul but de
tenir compte de sa r6action, le juge Martin dit (A
la p. 541):

[TRADUCTION] On a pr6tendu au nom de M-1 Wert-
man que, puisqu'aucune preuve ne permettait au jury de
conclure qu'elle adoptait la d6claration de Baron pour la
faire sienne, cette d6claration n'6tait pas recevable
comme preuve contre elle et que, comme elle 6tait trbs
pr6judiciable, il aurait fallu ordonner un procks distinct
pour garantir un procks 6quitable. Cet argument repose
sur I'hypoth~se que la d6claration de Baron n'6tait pas
admissible contre elle et n'aurait pas 6t6 reque A un
procks distinct.

Sur cet aspect de l'affaire, le savant juge a
conclu que la r6action de Mme Wertman A la
lecture de la d6claration de Baron 6tait pertinente
et recevable, et, comme une telle r6action n'6tait
pas totalement intelligible ind6pendamment de la
d6claration elle-mime, le jury avait le droit de les
examiner ensemble.

Ayant conclu qu'il y avait eu erreur dans les
directives en ce que le juge du procks n'avait pas
entibrement expliqu6 la port6e juridique de la
d6claration de Baron, le savant juge termina sur
cette r6f6rence A l'affaire Shannon (aux pp. 552 et
553):
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Order to be made
Mr. Scullion, for the Crown, argued that, in the event

the Court concluded that a new trial must be had for
Mrs. Wertman on the ground of the misdirection to
which reference has been made (a result which he
strenuously opposed) the conviction of the appellant
Baron ought none the less to be sustained.

In Director of Public Prosecutions v. Shannon
(1974), 59 Cr. App. R. 250, the House of Lords, over-
ruling earlier decisions to the contrary, unanimously
held that if two persons are charged with conspiracy
with each other and with no other person, and are tried
separately, the conviction of one is not invalidated by
the subsequent acquittal of the other. However, Lord
Morris (Lord Reid concurring) also expressed the view
that it is highly desirable that where there is a charge of
conspiracy against two persons they should be tried
together, and that if two people are tried together and
convicted, and they appeal, if for any reason a new trial
is ordered, the new trial should be for both. Lord Morris
and Lord Reid were also of the view that where A and B
are charged with conspiracy with each other and with no
one else and are tried together, the trial Judge should
direct the jury that they cannot convict one and acquit
the other. Lord Salmon also considered that such a
direction should be given save in the most exceptional
cases.

In the present case the appellants were charged with
conspiracy with each other and with others. If there was
any evidence upon which a jury could find that either of
the appellants had conspired with some person or per-
sons but not with each other, the logic of the view
expressed by Lord Morris might not require the order
for a new trial to apply to both appellants. In my view,
however, the record is devoid of evidence upon which a
jury reasonably could ind that either of the appellants
conspired with some other person or persons to murder
Isaac Wertman, but not with each other.

In my view the appeal of Mrs. Wertman must be
allowed for the reasons previously stated. The jury did
not arrive at a verdict of guilty without experiencing
some difficulty. Misdirection which may have affected
the verdict with respect to her must, in the particular
circumstances of this case, have also prejudiced Baron
since the jury could not reasonably have acquitted her
and convicted him of conspiracy. I am accordingly of the
view that in the circumstances the order for a new trial
should apply to both appellants.

The difficulties which have arisen in this case illus-
trate the wisdom of the remarks of Meredith, J.A., in R.
v. Goodfellow (1906), 10 C.C.C. 424 at p. 431, 11
O.L.R. 359, with respect to the undesirability of charg-

[TRADUCTION] Conclusions

M, Scullion, pour la poursuite, pr6tend que si la Cour
conclut A la n6cessit6 d'un nouveau procks de Mm
Wertman en raison des directives erron6es pr6cit6es
(r6sultat auquel il s'oppose vigoureusement), la d6clara-
tion de culpabilit6 de l'appelant Baron doit quand meme
8tre confirm6e.

Dans l'arr8t Director of Public Prosecutions v. Shan-
non (1974), 59 Cr. App. R. 250, la Chambre des lords,
infirmant des d6cisions antbrieures au contraire, a jug6 A
l'unanimit6 que si deux personnes sont accus6es de
complot entre elles et avec personne autre, et jugies
sipariment, la d6claration de culpabilit6 de l'une n'est
pas annul6e par l'acquittement ult6rieur de l'autre. Tou-
tefois, lord Morris (avec l'accord de lord Reid) a 6gale-
ment exprim6 l'opinion qu'il est hautement souhaitable,
lorsqu'une accusation de complot vise deux personnes,
qu'elles subissent ensemble leur procks et que, si les deux
sont jug6es ensemble, sont d6clar6es coupables, font
appel et que, pour une raison quelconque, un nouveau
procks est ordonn6, le nouveau procks soit accord6 aux
deux. Lord Morris et lord Reid 6taient 6galement d'avis
que si A et B sont accus6s de complot entre eux et avec
personne autre et jug6s ensemble, le juge du procks doit
dire au jury qu'il ne peut pas acquitter l'un et d6clarer
I'autre coupable. Lord Salmon estimait 6galement que
cette directive doit 8tre donn6e, sauf dans les cas les plus
exceptionnels.

En l'esp~ce, les appelants ont 6 accus6s de complot
entre eux et avec d'autres. Si une preuve quelconque
permettait au jury de conclure que l'un ou l'autre avait
complot6 avec un tiers mais pas avec son co-accus6, la
logique du point de vue exprim6 par lord Morris n'exige-
rait pas forc6ment un nouveau procks pour chacun des
deux appelants. A mon avis, pourtant, le dossier ne
fournit aucune preuve qui permette au jury de conclure
raisonnablement que l'un ou l'autre appelant a complot6
avec un tiers, mais non avec son co-accus6, le meurtre
d'Isaac Wertman.

A mon avis, I'appel de Mm Wertman doit 8tre
accueilli pour les raisons susmentionn6es. Le jury n'est
pas parvenu A son verdict sans difficult6. Les directives
erron6es qui ont pu vicier le verdict envers MmO Wert-
man doivent avoir nui 6galement A Baron, compte tenu
des circonstances particulibres de l'affaire, car le jury ne
pouvait raisonnablement acquitter la premiere et d6cla-
rer Baron coupable de complot. A mon avis, on doit
donc accorder un nouveau procks aux deux appelants.

Les difficult6s qui ont surgi en l'esp6ce illustrent bien
toute la sagesse de ce que disait le juge Meredith de la
Cour d'appel dans l'arrat R. v. Goodfellow (1906), 10
C.C.C. 424, A la p. 431, 11 O.L.R. 359, quand il notait
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ing the offence of the conspiracy to commit a crime
where there is no evidence of the conspiracy except such
as proves the actual commission of the crime.

In the result, being of the opinion that the verdict
must be set aside, I would allow the appeals, set aside
the convictions, and order a new trial for both
appellants.

It will be seen that the Baron and Wertman case
is clearly distinguishable from the present circum-
stances in that the statement there in question was
admissible against both the alleged co-conspirators
albeit that its admissibility against Mrs. Wertman
was for a limited purpose. Whereas the statement
in the present case was totally inadmissible against
Muzard for any purpose. This distinction is clearly
noted in the following passage from the reasons for
judgment of the learned judge who spoke for the
Ontario Court of Appeal in that case where he
said at p. 543:

Because of the view which I have taken with respect
to the admissibility, in the circumstances, of Baron's
statement of June 6th, to show Mrs. Wertman's conduct
and demeanour in response to it, it is unnecessary to
examine the authorities with respect to the granting of
separate trials where one accused has made a statement
incriminating a co-accused in circumstances in which
such statement is inadmissible for any purpose in rela-
tion to the latter.

I would, therefore, not give effect to this ground of
appeal.

The wrongful admission of the Guimond state-
ment before Mr. Justice Reeves and the jury, in
my view, clearly justified the order for the separate
trial of Muzard which was made by the Court of
Appeal of Quebec.

I have already expressed the opinion that when
two alleged co-conspirators are tried separately the
acquittal of one does not necessarily invalidate the
conviction of the other. I am of the opinion also
that, whenever it is apparent that the evidence at
the joint trial of two alleged co-conspirators is
substantially stronger against one than the other,
the safer course is to direct the separate trial of
each and this is particularly the case when the
prosecution is tendering in evidence a damaging
statement made by one under circumstances which
made it inadmissible against the other.

qu'il n'est pas souhaitable d'accuser de complot en vue
de commettre un acte criminel lorsqu'il n'existe pas
d'autre preuve du complot que la perp6tration effective
du crime.

En d6finitive, 6tant d'avis que le verdict doit 6tre
annul6, je suis d'avis d'accueillir les appels, d'annuler les
d6clarations de culpabilit6 et d'ordonner un nouveau
procks pour les deux appelants.

On voit que l'arr~t Baron and Wertman se diff6-
rencie nettement des circonstances de l'espice en
ce que la d6claration alors en cause 6tait admissi-
ble A l'6gard des deux pr6tendus co-conspirateurs
bien que son admissibilit A l'6gard de Mmc Wert-
man fit limit6e A une fin restreinte. En l'espce, la
d6claration n'6tait en aucune manibre admissible
contre Muzard, A quelque fin que ce soit. Cette
distinction ressort clairement du passage suivant
des motifs de jugement du savant juge de la Cour
d'appel de l'Ontario (A la p. 543):

[TRADUCTION] Compte tenu de mon opinion sur l'ad-
missibilit6 en l'esp6ce de la d6claration faite par Baron
le 6 juin, dans le seul but de montrer la r6action de M-
Wertman A sa lecture, il est inutile d'6tudier la jurispru-
dence concernant les nouveaux procks accord6s quand
un accus6 a fait une d6claration impliquant un co-accus6
dans des circonstances qui rendent cette d6claration
irrecevable contre ce dernier A quelque fin que ce soit.

Je suis donc d'avis de rejeter ce moyen d'appel.

Le fait que la d6claration de Guimond n'aurait
pas dfi 8tre admise en preuve devant le juge Reeves
et le jury justifiait, A mon avis, la Cour d'appel du
Quebec d'ordonner un procks distinct pour
Muzard.

J'ai d6ja exprime mon opinion que, lorsque deux
pr6tendus co-conspirateurs sont jug6s s6par6ment,
I'acquittement de l'un ne vicie pas n6cessairement
la condamnation de I'autre. Je suis 6galement
d'avis que, d~s qu'il appert que la preuve produite
au procks conjoint des deux pr6tendus co-conspira-
teurs est beaucoup plus forte contre l'un d'eux, il
est prudent d'ordonner des procks distincts, surtout
lorsque la poursuite va mettre en preuve une d6cla-
ration incriminante faite par l'un d'eux dans des
circonstances qui la rendent irrecevable contre
l'autre.
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The old rule as to the effect of inconsistent
verdicts is sometimes said to subsist in cases where
the same or substantially the same evidence is
admissible against the jointly tried conspirators. In
such an event it would be illogical to acquit one
and convict the other but this does not appear to
me to be because of the force of any "imperative
rule of law" stemming from the existence of incon-
sistency on the face of the record but is rather the
logical result of the evidence having established
the guilt or innocence of both the alleged
co-conspirators.

For all these reasons as well as for those deliv-
ered by Mr. Justice B61anger in the Court of
Appeal of Quebec, I would dismiss this appeal.

Appeal dismissed, LASKIN C.J. and ESTEY J.
dissenting.

Solicitor for the appellant: J. P. Sinical,
St-Hyacinthe, Quebec.

Solicitor for the respondent: Denis Robert,
St-Hyacinthe, Quebec.

On dit parfois que l'ancienne r~gle sur l'effet de
verdicts contradictoires subsiste lorsqu'une preuve
similaire ou 6quivalente est recevable A l'6gard des
conspirateurs jug6s conjointement. Dans ce cas, il
serait illogique d'acquitter l'un et de condamner
l'autre, mais cela ne me semble pas 8tre le r6sultat
d'une arkgle de droit impbratives d6coulant de
l'existence d'une contradiction apparaissant au
dossier mais plut6t le r6sultat logique de la preuve
qui 6tablit la culpabilit6 ou l'innocence des deux
pr6tendus co-conspirateurs.

Pour ces motifs, et ceux du juge B61anger de la
Cour d'appel du Qu6bec, je suis d'avis de rejeter le
pourvoi.

Pourvoi rejeti, le juge en chef LASKIN et le juge
ESTEY itant dissidents.

Procureur de l'appelant: J. P. Sinical, St-Hya-
cinthe, Quibec.

Procureur de l'intimie: Denis Robert, St-Hya-
cinthe, Quibec.
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F. Paul Van Nest Applicant;

and

Edna R. Van Nest Respondent.

1979: April 24.

Coram: Laskin C.J. and Martland, Ritchie, Dickson and
Pratte JJ.

APPLICATION FOR REHEARING OF MOTION FOR

LEAVE TO APPEAL

Practice - Motion for leave to appeal dismissed -
Application for rehearing of motion dismissed.

APPLICATION for rehearing of applicant's
motion for leave to appeal. Application dismissed.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-This is an application for
a rehearing of a motion for leave to appeal which
was dismissed by an order of this Court on Janu-
ary 24, 1979. It is not the practice of this Court to
grant rehearings of motions for leave and I would,
accordingly, dismiss the application. There will be
no order as to costs.

Judgment accordingly.

F. Paul Van Nest Requirant;

et

Edna R. Van Nest Intimie.

1979: 24 avril.

Coram: Le juge en chef Laskin et les juges Martland,
Ritchie, Dickson et Pratte.

DEMANDE DE NOUVELLE AUDITION DE LA
REQUETE POUR AUTORISATION D'APPELER

Pratique - Rejet de la requite pour autorisation
d'appeler - Rejet de la demande de nouvelle audition.

DEMANDE de nouvelle audition de la requ~te
pour autorisation d'appeler pr6sent6e par le requ&
rant. Demande rqjet6e.

Le jugement de la Cour a 6 rendu par

LE JUGE EN CHEF-Il s'agit d'une demande de
nouvelle audition d'une requate pour autorisation
d'appeler qui a 6t rejet6e par un ordre de cette
Cour le 24 janvier 1979. Cette Cour n'a pas pour
pratique d'accorder de nouvelles auditions des
requites pour autorisation d'appeler et je suis donc
d'avis de rejeter la demande. Il n'y aura aucune
adjudication de d6pens.

Jugement en consiquence.
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Her Majesty The Queen Appellant;

and

Patrick Arnold Hauser Respondent;

and

The Attorney General of Alberta, The
Attorney General of Ontario, The Attorney
General of Quebec, The Attorney General of
Nova Scotia, The Attorney General of New
Brunswick, The Attorney General of British
Columbia, The Attorney General of Prince
Edward Island, The Attorney General of
Saskatchewan, The Attorney General of
Newfoundland Intervenants.

1978: May 29, 30, 31; 1979: May 1.

Present: Martland, Ritchie, Spence, Pigeon, Dickson,
Beetz and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Constitutional law - Offences under Narcotic Con-
trol Act - Indictment preferred by agent of Attorney
General of Canada - Prohibition order - Whether s.
2 of Criminal Code, R.S.C. 1970, c. C-34, authorizes
Attorney General of Canada or his agent to prosecute
offences under Narcotic Control Act, R.S.C. 1970, c.
N-I - British North America Act, 1867, ss. 91(27),
92(14).

The respondent was charged by indictment on two
counts: 1) of possession of cannabis resin for the purpose
of trafficking, 2) of possession of cannabis (marijuana)
for the same purpose, contrary to s. 4(2) of the Narcotic
Control Act. The indictment was signed by an agent of
the Attorney General of Canada. Thereupon respondent
moved for prohibition challenging the constitutional
validity of para. (b) of the definition of "Attorney
General" in s. 2 of the Criminal Code. The application
for prohibition was dismissed in first instance but it was
allowed by a majority decision in the Appellate Division
of the Supreme Court of Alberta.

Leave to appeal to this Court having been granted,
the constitutional issue was framed in these terms: Is it
within the competence of the Parliament of Canada to
enact legislation as in s. 2 of the Criminal Code to
authorize the Attorney General of Canada or his agent
(1) to prefer indictments for an offence under the
Narcotic Control Act, (2) to have the conduct of pro-

Sa Majest6 La Reine Appelante;

et

Patrick Arnold Hauser Intimi;

et

Le procureur gkn6ral de I'Alberta, le
procureur g6nkral de l'Ontario, le procureur
gin6ral du Qu6bec, le procureur ginfral de la
Nouvelle-9cosse, le procureur g6nfral du
Nouveau-Brunswick, le procureur ginkral de
la Colombie-Britannique, le procureur g6nbral
de l'lle-du-Prince-Edouard, le procureur
g6n6ral de la Saskatchewan, le procureur
g6nkral de Terre-Neuve Intervenants.

1978: 29, 30 et 31 mai; 1979: 1" mai.

Pr6sents: Les juges Martland, Ritchie, Spence, Pigeon,
Dickson, Beetz et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Droit constitutionnel - Infractions d la Loi sur les
stupffiants - Acte d'accusation prisenti par un repre-
sentant du procureur gindral du Canada - Bref de
prohibition - L'article 2 du Code criminel, S.R.C.
1970, chap. C-34, autorise-t-il le procureur giniral du
Canada ou son reprisentant d instituer des poursuites
pour les infractions d la Loi sur les stupifiants, S.R.C.
1970, chap. N-I? - Acte de l'Amirique du Nord
britannique, 1867, art. 91(27) et 92(14).

L'intim6 a 6t6 inculp6 par acte d'accusation sur deux
chefs: 1) possession de r6sine de cannabis, pour en faire
le trafic, 2) possession de cannabis (marijuana) dans le
mime but, en contravention du par. 4(2) de la Loi sur
les stupfiants. L'acte d'accusation a 6t6 sign6 par un
repr6sentant du procureur g6n6ral du Canada. L'intim6
a demand6 un bref de prohibition pour attaquer la
constitutionnalit6 de l'al. b) de la d6finition de aprocu-
reur g6n6ralp A l'art. 2 du Code criminel. La demande de
prohibition a 6t6 rejet6e en premiere instance, mais
accueillie, A la majorit6, par la Division d'appel de la
Cour supr8me de l'Alberta.

Par suite de l'autorisation d'appel A cette Cour, la
question constitutionnelle a 6t6 formul6e en ces termes:
Le Parlement du Canada a-t-il comp6tence pour pro-
mulguer une 16gislation qui, comme A l'art. 2 du Code
criminel, autorise le procureur g6n6ral du Canada ou
son repr6sentant (1) A pr6senter des actes d'accusation
pour une infraction A la Loi sur les stupffiants, (2) A
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ceedings instituted at the instance of the Government of
Canada in respect of a violation or conspiracy to violate
any Act of the Parliament of Canada or regulations
made thereunder other than the Criminal Code?

Held (Dickson and Pratte JJ. dissenting): The appeal
should be allowed.

Per Martland, Ritchie, Pigeon and Beetz JJ.: As to
the interpretation of the definition of "Attorney Gener-
al", the effect of this enactment is to make the Attorney
General of Canada the "Attorney General" in respect of
all criminal proceedings instituted at the instance of the
Government of Canada and conducted by or on behalf
of this government in respect of an offence or conspiracy
pertaining to a statute other than the Criminal Code.
This results in the exclusion of the Attorney General of
the province from any authority in respect of such
proceedings so instituted.

Whatever may be said as to the necessity of limiting
the extent of the federal power over criminal procedure
so as to preserve provincial jurisdiction over the adminis-
tration of justice in criminal matters, one must accept,
at least, what was conceded by three provinces: unre-
stricted federal legislative authority over prosecutions
for violations or conspiracies for violations of federal
enactments which do not depend for their constitutional
validity on head 27 of s. 91 (Criminal Law). These
provinces justly disclaimed any constitutional power to
subject the enforcement of federal statutes to their
executive authority except in what may properly be
considered as "criminal law".

As is made abundantly clear by head 29 of s. 91, there
can be no doubt as to the existence of federal power to
provide for the imposition of penalties for the violation
of any federal legislation, entirely apart from the au-
thority over criminal law. That a distinction is to be
made, appears clearly from the many cases holding that
the criminal law power is really not unlimited, that it
cannot be used as a device for any purpose.

As to whether the Narcotic Control Act is to be
classified as legislation enacted under the criminal law
power, the history of this legislation, as well as its
general scheme, shows that it is what the English title
calls it: an act for the control of narcotic drugs. The fact
that the specific drugs with which this case is concerned
are now completely prohibited does not alter the general
character of the Act which is legislation for the proper
control of narcotic drugs rather than a complete prohibi-
tion of such drugs.

The most important consideration for classifying the
Narcotic Control Act as legislation enacted under the

diriger les proc6dures institu6es sur l'instance du gouver-
nement du Canada, qui sont relatives A la violation ou A
un complot en vue de la violation d'une loi du Parlement
du Canada ou de r6glements 6tablis en vertu d'une telle
loi, A l'exclusion du Code criminel?

Arrit (les juges Dickson et Pratte 6tant dissidents):
Le pourvoi doit 6tre accueilli.

Les juges Martland, Ritchie, Pigeon et Beetz: Pour ce
qui est de l'interpr6tation de la d6finition de aprocureur
g6n6ralv, I'effet de cette d6finition est de faire du procu-
reur g6n6ral du Canada le aprocureur g6n6ralD pour
toutes les proc6dures criminelles institu6es sur l'instance
du gouvernement du Canada et dirig6es par ce gouver-
nement ou pour son compte, A l'6gard d'une infraction
ou d'un complot relatifs A une loi autre que le Code
criminel. En cons6quence, le procureur g6n6ral d'une
province n'a plus aucun pouvoir A l'6gard de proc6dures
ainsi institubes.

Quoi qu'on dise de la n6cessit6 de restreindre l'6ten-
due du pouvoir f6d6ral sur la proc6dure criminelle afin
de pr6server la comp6tence provinciale sur I'administra-
tion de la justice criminelle, il faut reconnaltre au moins
ce qu'ont admis trois provinces: le pouvoir l6gislatif
complet du f6d6ral sur les poursuites relatives A la
violation ou A un complot en vue de la violation de lois
f6d6rales dont la constitutionnalit6 ne d6pend pas du
par. 27 de l'art. 91 (droit criminel). Ces provinces ont eu
raison de ne revendiquer aucun droit constitutionnel de
subordonner A leur pouvoir ex6cutif I'application des lois
f6d6rales autres que celles que l'on peut A bon droit
consid6rer comme du adroit criminels.

Comme le par. 29 de l'art. 91 le fait bien voir, le
f6d6ral a le pouvoir d'imposer des sanctions pour la
violation de toute loi f6d6rale, ind6pendamment de sa
comp6tence en matibre criminelle. Les nombreux arrats
qui affirment que le pouvoir f6d6ral en matibre de droit
criminel n'est pas illimit6 et ne peut pas etre utilis6 A
n'importe quelle fin montrent bien la n6cessit6 d'une
distinction en ce sens.

Quant A savoir si la Loi sur les stup~flants est bien
une loi faite en vertu du pouvoir l6gislatif sur le droit
criminel, I'historique de cette l6gislation et I'6conomie
g6n6rale de la loi actuelle d6montrent qu'il s'agit bien de
controls comme le dit l'intitul6 anglais. Le fait que les

drogues en cause ici sont maintenant totalement prohi-
b6es ne change en rien le caractbre g6n6ral de la Loi, qui
vise plut6t A r6glementer les stup6fiants qu'A les prohi-
ber totalement.

La principale raison pour laquelle il faut consid6rer la
Loi sur les stupffiants comme une l6gislation fond6e sur
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general residual power is that this is essentially legisla-
tion adopted to deal with a genuinely new problem
which did not exist at the time of Confederation and
clearly cannot be put in the class of "Matters of a
merely local or private nature". The subject-matter of
this legislation is thus properly to be dealt with on the
same footing as such other new developments as aviation
(Re Aeronautics, [19321 A.C. 54) and radio communi-
cations (Re Radio Communication, [1932] A.C. 304).

The constitutional question, therefore, should be
answered as follows: As to para. 1 - Yes; as to para. 2-
Yes, in respect of a violation or conspiracy to violate any
Act of the Parliament of Canada or regulations made
thereunder the constitutional validity of which does not
depend upon head 27 of s. 91 of the British North
America Act, no opinion being expressed whether the
competence of the Parliament of Canada extends
beyond that point.

Miller v. The Queen, [1975] C.A. 358; Proprietary
Articles Trade Association v. Attorney General for
Canada, [1931] A.C. 310; Lenoir v. Ritchie (1879), 3
S.C.R. 575; Reference re Dominion Trade and Industry
Commission Act, [1936] S.C.R. 379, [1937] A.C. 405;
Industrial Acceptance Corporation Ltd. v. The Queen,
[1953] 2 S.C.R. 273; Russell v. The Queen (1882), 7
App. Cas. 829; A.G. for Ontario v. Canada Temperance
Federation, [1946] A.C. 193; Faber v. The Queen,
[1976] 2 S.C.R. 9; Margarine Reference, [1949] S.C.R.
1, referred to.

Per Spence J.: Both parts of the question posed for the
Court should be answered in the affirmative. If the
legislative field is within the enumerated heads in s. 91,
then the final decision as to administrative policy, inves-
tigation and prosecution must be in federal hands. Per-
haps the Narcotic Control Act is a prime example of this
principle. The Act contains much which is purely
prohibitive and many provisions creating and providing
for the prosecution of offences. But much of the statute
also deals with regulation of the trade in drugs, with the
importation of them, with the use of them and with the
detailed delineation of the various classes thereof. Trade
in the drugs both legal and illicit constantly crosses
national and provincial boundaries. It was apparent that
the regulation of the subject of narcotic drugs, the policy
controlling their distribution, the investigation of
breaches of the statute or regulations and the institution
of prosecution must be carried out by federal officials.

The contention otherwise advanced by counsel for the
various provinces, which was based on the provisions of
s. 92(14) of the British North America Act, failed. First,

la comptence r6siduaire g6n6rale, c'est qu'elle vise
essentiellement un probl6me r6cent qui n'existait pas A
1'6poque de la Conf6d6ration et n'entre manifestement
pas dans la cat6gorie des aMatibres d'une nature pure-
ment locale ou priv6e*. L'objet de la Loi consid6r6e en
1'esp6ce doit donc 6tre trait6 de la m~me maniare que
d'autres innovations comme l'aviation (Renvoi sur l'ai-
ronautique, [1932] A.C. 54) et la radiocommunication
(Renvoi relatif d la radiocommunication, [1932] A.C.
304).

II faut donc r6pondre A la question constitutionnelle
comme suit: En ce qui concerne le par. 1-Oui; en ce
qui concerne le par. 2-Oui, relativement A la violation
ou A un complot en vue de la violation d'une loi du
Parlement du Canada ou de r6glements 6tablis en vertu
d'une telle loi, quand la constitutionnalit6 n'en d6pend
pas du par. 27 de l'art. 91 de l'Acte de l'Ambrique du
Nord britannique, sans opiner que la comp6tence du
Parlement du Canada s'arrate IA.

Jurisprudence: Miller c. La Reine, [1975] C.A. 358;
Proprietary Articles Trade Association c. Procureur
gindral du Canada, [1931] A.C. 310; Lenoir c. Ritchie
(1879), 3 R.C.S. 575; Renvoi relatif h la Loi sur la
Commission fidirale du commerce et de l'industrie,
[1936] R.C.S. 379, [1937] A.C. 405; Industrial Accept-
ance Corporation Ltd. c. La Reine, [1953] 2 R.C.S. 273;
Russell c. La Reine (1882), 7 App. Cas. 829; Procureur
gindral de l'Ontario c. Canada Temperance Federation,
[1946] A.C. 193; Faber c. La Reine, [1976] 2 R.C.S. 9;
Renvoi relatif d la margarine, [ 1949] R.C.S. 1.

Le juge Spence: II faut r6pondre par l'affirmative aux
deux parties de la question pos6e A la Cour. Si le
domaine l6gislatif relve d'une des rubriques de l'art. 91,
le f6d6ral doit prendre la d6cision finale sur la politique
administrative, les investigations et les poursuites. La
Loi sur les stupifiants est peut-8tre un exemple par
excellence de ce principe. La Loi, en partie de nature
purement prohibitive, contient nombre de dispositions
relatives aux infractions et aux poursuites. Mais elle
porte aussi en grande partie sur la r6glementation du
commerce des drogues, sur leur importation et leur
utilisation, et sur la description des diverses cat6gories
de drogues. Le commerce, 16gal ou illicite, des drogues
traverse constamment les frontibres provinciales et
nationales. Il est manifeste que la r6glementation sur les
stup6fiants, la politique visant A contrbler la distribution,
le d6pistage des violations de la loi ou des r6glements et
l'institution de poursuites incombent A des fonctionnai-
res f6d6raux.

La th6se contraire, avanc6e par les avocats de plu-
sieurs provinces et qui est fond6e sur le par. 92(14) de
l'Acte de l'Amirique du Nord britannique, 6choue. Pre-

[1979]11 S.C.R.986 THE QUEEN V. HAUSER



[1979] 1 R.C.S. LA REINE C. HAUSER 987

s. 91(27) grants to the federal Parliament jurisdiction in
"the Procedure in Criminal Matters" and that power is,
by virtue of the concluding sentence of s. 91, exclusive to
Parliament. Secondly and most important, s. 92(14) is
by its very words limited to administration of justice "in
the Province". Those words do not mean the administra-
tion of justice in civil matters only for, in the same
enumerated head, both "civil" and "criminal" are
expressly mentioned and contrasted and it would have
been inevitable that the draftsman would have inserted
the word "civil" in the phrase "in the Province" if such a
limitation were intended. But the words "in the Prov-
ince" indicate that the legislator was concerned with the
operation of the judicial machinery within the confines
of the province and not with the vital matter of who
should enforce and prosecute breaches of federal
statutes.

If the amendment to the definition of "Attorney
General" to include, at least, the Attorney General of
Canada when dealing with offences other than those
under the Criminal Code is properly incidental to valid
legislation under s. 91, then it is paramount to anything
in s. 92(14). Reference re Dominion Trade and Industry
Commission Act, supra, referred to.

Per Dickson and Pratte JJ., dissenting: Section 2(2)
of the Code is not simply a law specifying who may
prefer indictments. If it were so limited, no difficulty
would be experienced. There is no question but that the
Attorney General of Canada, if he wishes, like any other
person, may prefer indictments and conduct proceedings
with respect to offences under federal enactments other
than the Criminal Code or, for that matter, under the
Code itself, subject of course to the same limitations as
those applying to any private prosecutor. The issues in
this case, however, were broader and they could be more
precisely put by (1) directing attention not to the Attor-
ney General of Canada acting as a private prosecutor in
narcotic cases, but to his acting as principal public
prosecutor similar to the provincial Attorney General
and exercising the same powers of intervention, control
and appeal, and (2) directing the inquiry not to the
artificial "Code/non-Code" distinction found in s. 2 of
the Criminal Code but to the fundamental constitutional
distinction between the criminal law power and the
other heads of power found in s. 91 of the British North
America Act.

In the face of the structure of the Narcotic Control
Act and Regulations, the terms of the Single Convention
on Narcotic Drugs, 1961, of which Canada is a signato-

midrement, le par. 91(27) confbre au Parlement f6d6ral
comp6tence sur la aproc6dure en matibre criminelles et
ce, de fagon exclusive en vertu de la dernibre phrase de
l'art. 91. Deuxibmement, et cela est primordial, le par.
92(14) est, de par son texte, limit6 A l'administration de
la justice adans la provinces. Cela ne signifie pas I'admi-
nistration de la justice en matidre civile seulement puis-
que le paragraphe parle express6ment de juridiction
acivilev et acriminelle, et les oppose. Il est 6vident que les
r6dacteurs auraient ins6r6 le mot (civile, avant adans la
provinces s'ils avaient voulu apporter cette restriction.
Mais les mots adans la provinces indiquent que le 16gisla-
teur visait le fonctionnement de l'appareil judiciaire
dans les limites de la province et non la question vitale
de savoir qui doit faire appliquer les lois f6d6rales et
instituer les poursuites pour leur violation.

Si la modification de la d6finition de sprocureur g6n6-
ral) pour y inclure le procureur g6nbral du Canada, dans
les cas d'infractions ne relevant pas du Code criminel,
est A bon droit accessoire A une loi validement 6dict6e en
vertu de l'art. 91, elle a alors pr6pond6rance sur tout ce
qui relive du par. 92(14). Jurisprudence: Renvoi relatif
b la Loi sur la Commission fidirale du commerce et de
l'industrie, pr6cit6.

Les juges Dickson et Pratte, dissidents: Le paragra-
phe 2(37) du Code n'est pas une simple rAgle sp6cifiant
qui peut pr6senter un acte d'accusation. Si c'6tait le cas,
il n'y aurait aucune difficult6. Il est incontestable que le
procureur g6n6ral du Canada peut, s'il le veut, comme
toute autre personne, pr6senter des actes d'accusation et
diriger des poursuites A l'6gard d'infractions A des lois
f6d6rales autres que le Code criminel ou, d'ailleurs,
d'infractions au Code lui-mame, sous r6serve cependant
des m8mes restrictions que celles impos~es au poursui-
vant priv6. Les questions en litige dans ce pourvoi sont
toutefois plus larges et peuvent 8tre 6nonc6es (1) en
visant le procureur g6n6ral du Canada non pas A titre de
poursuivant priv6 dans les affaires de stup6fiants, mais A
titre de principal poursuivant public, comme l'est le
procureur g6n6ral d'une province, avec les m~mes pou-
voirs d'intervention, de direction et avec les mimes
droits d'appel, et (2) en orientant la r6flexion vers la
distinction constitutionnelle fondamentale entre la com-
p6tence en matibre de droit criminel et les autres domai-
nes de comp6tence mentionn~s A l'art. 91 de l'Acte de
l'Amirique du Nord britannique et non vers la distinc-
tion artificielle (Code/non-Codew de l'art. 2 du Code
criminel.

Vu la structure de la Loi sur les stupfiants et du
Rfglement, les termes de la Convention unique sur les
stupifiants de 1961, A laquelle le Canada est partie, et
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ry, and the decided cases, the Narcotic Control Act
cannot be characterized as being anything other than
criminal law in pith and substance. Accepting that the
Narcotic Control Act is criminal legislation, it followed
from a consideration of the issues in this case that
provincial supervisory power is maintained in respect of
prosecution of offences under that Act.

Section 2(2) of the Code, properly elucidated and
characterized, has the effect, generally speaking, of
supplanting the provincial Attorney General by the
Attorney General of Canada, at the will of the latter, in
the prosecution of any non-Code federal criminal
offence. The inescapable conclusion to be drawn from
the legislative history, governmental attitudes, and case
law is that the supervisory functions of the Attorney
General in the administration of criminal justice have
been considered to fall to the provinces under s. 92(14),
as opposed to the competing federal power under s.
91(27). Broadly speaking, the division of authority could
be as follows: (1) The Attorney General of the province
would have exclusive authority in respect of provincial
penal offences. (2) The Attorney General of Canada
would have exclusive authority in respect of federal
offences found in statutes, the pith and substance of
which is other than criminal law. (3) The Attorney
General of the province would have exclusive authority
in respect of federal statutes, the pith and substance of
which is criminal law.

In the result, the constitutional questions, as restated,
should be answered as follows: (1) It is not within the
competence of the Parliament of Canada to enact legis-
lation, as in s. 2 of the Criminal Code, to authorize the
Attorney General of Canada, or his agent, to institute
proceedings, to prefer indictments, and to conduct pros-
ecutions in respect of an offence under the Narcotic
Control Act as the "Attorney General" with all the
powers of intervention, control and appeal attaching to
that office. (2) It is within the competence of the
Parliament of Canada to enact legislation, as in s. 2 of
the Criminal Code, to authorize the Attorney General of
Canada, or his agent, to act as the "Attorney General",
and indeed the only "Attorney General", in respect of a
violation or conspiracy to violate an Act of Parliament
enacted under any head of power in s. 91 of the British
North America Act, other than head 27 relating to the
criminal law power.

R. v. McLeod (1950), 97 C.C.C. 366; Miller v. The
Queen (1975), 30 C.R.N.S. 372; R. v. Beaudry (1966),
50 C.R. 1; Re Bradley and The Queen (1975), 35
C.R.N.S. 192; R. v. Pontbriand (1978), 1 C.R. (3d) 97;
Di Iorio and Fontaine v. Warden of the Common Jail of

la jurisprudence, on ne peut dire de la Loi sur les
stupflants qu'elle est selon son caractbre v6ritable autre
chose que du droit criminel. Reconnaissant A la Loi sur
les stupifiants le caractbre de droit criminel, il d6coule
d'un examen des questions en litige ici que le pouvoir
provincial de surveillance des poursuites relatives A des
infractions A cette loi est maintenu.

Correctement clarifi6 et qualifi6, le par. 2(37) du
Code a l'effet, g6n6ralement parlant, de remplacer le
procureur g6n6ral provincial par le procureur g6n6ral
f6d6ral, au gr6 de ce dernier, dans les poursuites relati-
ves A des infractions criminelles qui ne relvent pas du
Code. La conclusion in6vitable A laquelle nous m6nent
l'histoire 16gislative, I'attitude des gouvernements et la
jurisprudence est que les responsabilit6s de surveillance
du procureur g6n6ral aux fins de l'administration de la
justice criminelle incombent aux provinces en vertu du
par. 92(14), par opposition au pouvoir rival du f6d6ral
en vertu du par. 91(27). En termes g6n6raux, la comp6-
tence pourrait se r6partir ainsi: (1) Le procureur g6n6ral
de la province aurait comp6tence exclusive sur les
infractions p6nales provinciales. (2) Le procureur g6n6-
ral du Canada aurait comp6tence exclusive sur les
infractions f6d6rales cr66es par les lois dont le caractbre
v6ritable n'est pas du domaine du droit criminel. (3) Le
procureur g6n6ral de la province aurait comp6tence
exclusive sur les lois f6d6rales dont le caractbre v6ritable
est du domaine du droit criminel.

En d6finitive, il faut r6pondre aux questions constitu-
tionnelles reformul6es comme suit: (1) Le Parlement du
Canada n'a pas comp6tence pour promulguer une 16gis-
lation qui, comme A l'art. 2 du Code criminel, autorise le
procureur g6n6ral du Canada ou son reprbsentant A
intenter des proc6dures, A pr6senter des actes d'accusa-
tion et A diriger des poursuites relatives A une infraction
A la Loi sur les stupfiants A titre de aprocureur g6n6rals
avec tous les droits d'intervention, de direction et d'appel
que cette charge comporte. (2) Le Parlement du Canada
a comp6tence pour promulguer une 16gislation qui,
comme A l'art. 2 du Code criminel, autorise le procureur
g6n6ral du Canada ou son repr6sentant A agir comme
aprocureur g6n6ralD et, en fait, comme seul aprocureur
g6n6ralp, en ce qui concerne la violation ou un complot
en vue de la violation d'une loi du Parlement 6dict6e
dans un domaine de comp6tence pr6vu A l'art. 91 de
l'Acte de I'Amirique du Nord britannique, d I'exclusion
du par. 27 relatif A la comp6tence sur le droit criminel.

Jurisprudence: R. c. McLeod (1950), 97 C.C.C. 366;
Miller c. La Reine (1975), 30 C.R.N.S. 372; R. v.
Beaudry (1966), 50 C.R. 1; Re Bradley and The Queen
(1975), 35 C.R.N.S. 192; R. c. Pontbriand (1978), 1
C.R. (3d) 97; Di lorio et Fontaine c. Gardien de la
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Montreal and Brunet, [1978] 1 S.C.R. 152; R. v. Pelle-
tier (1974), 18 C.C.C. (2d) 516; R. v. Dunn, [1977] 5
W.W.R. 454; Re Anti-Inflation Act, [1976] 2 S.C.R.
373; P.E.I. Potato Marketing Board v. H.B. Willis, Inc.,
[1952] 2 S.C.R. 392; Reference re Validity of the
Combines Investigation Act, [1929] S.C.R. 409; Provin-
cial Secretary of the Province of P.E.I. v. Egan, [1941]
S.C.R. 396; Attorney General for Ontario v. Hamilton
Street Railway Co., [1903] A.C. 524; Attorney General
of Quebec v. Attorney General of Canada, [1945]
S.C.R. 600; Attorney General v. Niagara Falls Interna-
tional Bridge Co. (1873), 20 Grant's Ch. R. 34; R. v.
Bush (1888), 15 O.R. 398; R. v. St. Louis (1897), 1
C.C.C. 141; Re Public Inquiries Act, [1919] 3 W.W.R.
115; Re Adoption Act, [1938] S.C.R. 398; Proprietary
Articles Trade Association v. Attorney General for
Canada, supra; Reference re Dominion Trade and
Industry Commission Act, supra; Attorney General for
Ontario v. Attorney General for Canada, [1937] A.C.
405; Attorney General of Canada v. Flint (1884), 16
S.C.R. 707; In re Vancini (1904), 34 S.C.R. 621; Valin
v. Langlois (1879), 3 S.C.R. 1, 5 App. Cas. 115;
Canadian Pacific Wine Co. Ltd. v. Tuley, [1921] 2 A.C.
417; R. v. Smythe, [1971] 2 O.R. 209, aff'd [1971] 2
O.R. 234 and [1971] S.C.R. 680 sub nom. Smythe v.
R.; R. v. Collins (1972), 10 C.C.C. (2d) 52, 11 C.C.C.
(2d) 40, 13 C.C.C. (2d) 172; Aziz v. R. (1978), 4 C.R.
(3d) 299; Re Miller and Thomas and The Queen
(1975), 23 C.C.C. (2d) 257; R. v. Hancock and Proulx,
[1976] 5 W.W.R. 609; R. v. Pfeffer, [1976] 5 W.W.R.
452; In re McNutt (1912), 47 S.C.R. 259; Simcovitch v.
R., [1935] S.C.R. 26; Margarine Reference, supra;
Industrial Acceptance Corp. v. The Queen, supra; Re
Martin and The Queen (1973), 11 C.C.C. (2d) 224;
Beaver v. The Queen, [1957] S.C.R. 531; Dufresne v.
The King (1912), 5 D.L.R. 501; Ex p. Wakabayashi,
Ex p. Lore Kip, [1928] 3 D.L.R. 226; R. v. Zelensky,
[1978] 2 S.C.R. 940; Russell v. The Queen, Supra;
Attorney General for Ontario v. Canada Temperance
Federation, supra, referred to.

APPEAL by the Attorney General of Canada
from an order for prohibition granted by the
Supreme Court of Alberta, Appellate Division',
prohibiting Stevenson D.C.J. or any other judge of
the District Court of Alberta from taking further
proceedings in relation to an indictment charging
the respondent and another with violations of the
Narcotic Control Act. Appeal allowed, Dickson

1 [1977] 6 W.W.R. 501, 37 C.C.C. (2d) 129.

prison commune de Montrial et Brunet, [1978] 1
R.C.S. 152; R. v. Pelletier (1974), 18 C.C.C. (2d) 516;
R. v. Dunn, [1977] 5 W.W.R. 454; Re: Loi anti-infla-
tion, [1976] 2 R.C.S. 373; P.E.I. Potato Marketing
Board c. H.B. Willis, Inc., [1952] 2 R.C.S. 392; Renvoi
sur la validiti de la Loi des enquites sur les coalitions,
[1929] R.C.S. 409; Secritaire de la province de
Ille-du-Prince4douard c. Egan, [1941] R.C.S. 396;
Procureur giniral de I'Ontario c. Hamilton Street
Railway Co., [1903] A.C. 524; Procureur giniral du
Quibec c. Procureur giniral du Canada, [1945] R.C.S.
600; Attorney General v. Niagara Falls International
Bridge Co. (1873), 20 Grant's Ch. R. 34; R. v. Bush
(1888), 15 O.R. 398; R. v. St. Louis (1897), 1 C.C.C.
141; Re Public Inquiries Act, [1919] 3 W.W.R. 115;
Renvoi sur I'Adoption Act, [1938] R.C.S. 398; Proprie-
tary Articles Trade Association c. Procureur giniral du
Canada, pr6cit6; Renvoi relatif d la Loi sur la Commis-
sion fidirale du commerce et de l'industrie, pr6cit6;
Procureur giniral de l'Ontario c. Procureur gindral du
Canada, [1937] A.C. 405; Procureur gindral du
Canada c. Flint (1884), 16 R.C.S. 707; In re Vancini
(1904), 34 R.C.S. 621; Valin c. Langlois (1879), 3
R.C.S. 1, 5 App. Cas. 115; Canadian Pacific Wine Co.
Ltd. v. Tuley, [1921] 2 A.C. 417; R. v. Smythe, [1971]
2 O.R. 209, conf. A [1971] 2 O.R. 234 et A [1971]
R.C.S. 680, sous l'intitul6 Smythe c. R.; R. v. Collins
(1972), 10 C.C.C. (2d) 52, 11 C.C.C. (2d) 40, 13
C.C.C. (2d) 172; Aziz c. R. (1978), 4 C.R. (3d) 299; Re
Miller and Thomas and The Queen (1975), 23 C.C.C.
(2d) 257; R. v. Hancock and Proulx, [1976] 5 W.W.R.
609; R. v. Pfeffer, [1976] 5 W.W.R. 452; In re McNutt
(1912), 47 R.C.S. 259; Simcovitch c. R., [1935] R.C.S.
26; Renvoi sur la margarine, pr&it; Industrial Accept-
ance Corp. c. La Reine, pr6cit6; Re Martin and The
Queen (1973), 11 C.C.C. (2d) 224; Beaver c. La Reine,
[1957] R.C.S. 531; Dufresne c. Le Roi (1912), 5 D.L.R.
501; Ex p. Wakabayashi, Ex p. Lore Kip, [1928] 3
D.L.R. 226; R. c. Zelensky, [1978] 2 R.C.S. 940;
Russell c. La Reine, pr6cit6; Procureur gindral de l'On-
tario c. Canada Temperance Federation, pr6cit6.

POURVOI interjet6 par le procureur g6n6ral du
Canada A l'encontre d'un bref de prohibition
accord6 par la Division d'appel de la Cour supr~me
de l'Alberta', interdisant au juge de la Cour de
district Stevenson et A tout autre juge de la Cour
de district de l'Alberta de connaitre d'autres pro-
c6dures relatives A un acte d'accusation inculpant
l'intim6 et un autre de la violation de la Loi sur les

I [1977] 6 W.W.R. 501, 37 C.C.C. (2d) 129.

[1979] 1 R.C.S. 989
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and Pratte JJ. dissenting.

J. J. Robinette, Q.C., and D. H. Christie, Q. C.,
for the appellant.

A. Milton Harradence, Q.C., and T. C. Seme-
nuk, for the respondent.

Ross Paisley, Q.C., and W. Henkel, Q.C., for
the Attorney General of Alberta.

J. D. Watt, D. W. Mundell, Q.C., and Miss L.
E. Weinrib, for the Attorney General of Ontario.

Michel Pothier, Yves Berthiaume and Jacques
Fortin, for the Attorney General of Quebec.

Gordon S. Gale and Martin E. Herschorn, for
the Attorney General of Nova Scotia.

Hazen Strange, Q.C., for the Attorney General
of New Brunswick.

Louis Lindholm, for the Attorney General of
British Columbia.

I. W. Bailey, for the Attorney General of Prince
Edward Island.

S. Kujawa, Q.C., and K. W MacKay, for the
Attorney General of Saskatchewan.

James A. Nesbitt, Q.C., for the Attorney Gener-
al of Newfoundland.

The judgment of Martland, Ritchie, Pigeon and
Beetz JJ. was delivered by

PIGEON J.-The respondent was charged by
indictment on two counts: 1) of possession of can-
nabis resin for the purpose of trafficking, 2) of
possession of cannabis (marijuana) for the same
purpose, contrary to s. 4(2) of the Narcotic Con-
trol Act. The indictment was signed by an agent of
the Attorney General of Canada. Thereupon
respondent moved for prohibition challenging the
constitutional validity of para. (b) of the definition
of "Attorney General" in s. 2 of the Criminal
Code. The application for prohibition was dis-
missed in first instance but it was allowed by a
majority decision in the Appellate Division of the
Supreme Court of Alberta. On the appeal to this
Court, the constitutional question was settled by

stupifiants. Pourvoi accueilli, les juges Dickson et
Pratte 6tant dissidents.

J. J. Robinette, c.r., et D. H. Christie, c.r., pour
l'appelante.

A. Milton Harradence, c.r., et T. C. Semenuk,
pour l'intim6.

Ross Paisley, c.r., et W. Henkel, c.r., pour le
procureur g6n6ral de l'Alberta.

J. D. Watt, D. W. Mundell, c.r., et Mile L. E.
Weinrib, pour le procureur g6n6ral de l'Ontario.

Michel Pothier, Yves Berthiaume et Jacques
Fortin, pour le procureur g6nbral du Qubbec.

Gordon S. Gale et Martin E. Herschorn, pour le
procureur g6ndral de la Nouvelle-tcosse.

Hazen Strange, c.r., pour le procureur g6nbral
du Nouveau-Brunswick.

Louis Lindholm, pour le procureur gbn~ral de la
Colombie-Britannique.

I. W. Bailey, pour le procureur g6n6ral de
l'lle-du-Prince-tdouard.

S. Kujawa, c.r., et K. W. MacKay, pour le
procureur g6nbral de la Saskatchewan.

James A. Nesbitt, c.r., pour le procureur g6n6ral
de Terre-Neuve.

Le jugement des juges Martland, Ritchie,
Pigeon et Beetz a 6t6 rendu par

LE JUGE PIGEON-L'intim6 a 6 inculp6 par
acte d'accusation sur deux chefs: 1) possession de
r6sine de cannabis, pour en faire le trafic, 2)
possession de cannabis (marijuana) dans le mime
but, en contravention du par. 4(2) de la Loi sur les
stupipfants. L'acte d'accusation est sign6 par un
repr6sentant du procureur g6ndral du Canada.
L'intim6 a demand6 un bref de prohibition pour
attaquer la constitutionnalit6 de l'al. b) de la d6fi-
nition de sprocureur g6n6ral, A l'art. 2 du Code
criminel. La demande de prohibition a 6t6 rejet6e
en premiere instance mais accueillie, A la majorit6,
par la Division d'appel de la Cour supreme de
l'Alberta. Aux fins du pourvoi devant cette Cour,
le Juge en chef, sur requite de I'appelante, a

990 [1979]1I S.C.R.THE QUEEN V. HAUSER Pigeon J.
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the Chief Justice upon appellant's application in
these terms:

Is it within the competence of the Parliament of
Canada to enact legislation as in Section 2 of the
Criminal Code to authorize the Attorney General of
Canada or his Agent

(1) to prefer indictments for an offence under the
Narcotic Control Act,

(2) to have the conduct of proceedings instituted at
the instance of the Government of Canada in respect of
a violation or conspiracy to violate any Act of the
Parliament of Canada or regulations made thereunder
other than the Criminal Code?

The relevant part of the definition in question
reads:

"Attorney General" means the Attorney General ... of
a province in which proceedings to which this Act
applies are taken and, with respect to

(b) proceedings instituted at the instance of the Gov-
ernment of Canada and conducted by or on behalf of
that Government in respect of a violation of or con-
spiracy to violate any Act of the Parliament of
Canada or a regulation made thereunder other than
this Act,

means the Attorney General of Canada ...

The Attorneys General of all provinces, except
Manitoba, have intervened to support the judg-
ment holding para. (b) invalid. However, the
Attorneys General for Ontario, Quebec and Brit-
ish Columbia would restrict the invalidity to pro-
ceedings arising under an Act of the Parliament of
Canada depending for its constitutional validity
upon head 27 (Criminal Law) of s. 91 of the
B.N.A. Act.

As to the interpretation of the definition of
"Attorney General", I see no reason to disagree
with the view taken by the Quebec Court of
Appeal in Miller v. The Queen2. I find it clear that
the effect of this enactment is to make the Attor-
ney General of Canada the "Attorney General" in
respect of all criminal proceedings instituted at the
instance of the Government of Canada and con-
ducted by or on behalf of this government in

2 [1975] C.A. 358.

6nonc6 la question constitutionnelle en ces termes:

Le Parlement du Canada a-t-il comp6tence pour pro-
mulguer une 16gislation qui, comme A l'article 2 du Code
criminel, autorise le procureur g6n6ral du Canada ou
son repr6sentant

(1) a pr6senter des actes d'accusation pour une
infraction A la Loi sur les stupifiants,

(2) A diriger les proc6dures institu6es sur l'instance
du gouvernement du Canada, qui sont relatives A la
violation ou A un complot en vue de la violation d'une loi
du Parlement du Canada ou de rdglements 6tablis en
vertu d'une telle loi, A l'exclusion du Code criminel?

Voici la partie pertinente de la d6finition en litige:

aprocureur g6n6ralD d6signe le procureur g6n6ral ...
d'une province o6 sont intent6es des proc6dures vis6es
par la pr6sente loi et d6signe, relativement

b) aux proc6dures institu6es sur l'instance du gouver-
nement du Canada et dirig6es par ce gouvernement ou
pour son compte, qui sont relatives A la violation ou A
un complot en vue de la violation d'une loi du Parle-
ment du Canada ou d'un r6glement 6tabli en vertu
d'une telle loi, sauf la pr6sente loi,

le procureur g6n6ral du Canada ...

Les procureurs g6n6raux de toutes les provinces,
sauf le Manitoba, sont intervenus A l'appui du
jugement pronongant l'invalidit6 de l'al. b). Toute-
fois les procureurs g6n6raux de l'Ontario, du
Qu6bec et de la Colombie-Britannique en limite-
raient l'invalidit6 aux proc6dures institu6es en
vertu d'une loi du Parlement du Canada dont la
constitutionnalit6 d6pend du par. 27 (droit crimi-
nel) de l'art. 91. de l'A.A.N.B.

Pour ce qui est de l'interpr6tation de la d6fini-
tion de aprocureur g6n6ralD, je ne vois aucune
raison de ne pas endosser l'opinion exprim6e par la
Cour d'appel du Qu6bec dans l'arrat Miller c. La
Reine2 . Il me semble clair que, par l'effet de cette
d6finition, le procureur g6n6ral du Canada est le
aprocureur g6nrab pour toutes les proc6dures cri-
minelles institu6es sur l'instance du gouvernement
du Canada et dirig6es par ce gouvernement ou

2 [1975] C.A. 358.
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respect of an offence or conspiracy pertaining to a
statute other than the Criminal Code. This results
in the exclusion of the Attorney General of the
province from any authority in respect of such
proceedings so instituted.

In Proprietary Articles Trade Association v.
Attorney General for Canada', Lord Atkin said
(at pp. 316-317):

The second principle to be observed judicially was
expressed by the Board in 1881, "it will be a wise course
... to decide each case which arises as best they can,
without entering more largely upon an interpretation of
the statute than is necessary for the decision of the
particular question in hand": Citizens Insurance Co. of
Canada v. Parsons (1881) 7 App. Cas. 96, 109. It was
restated in 1914: "The structure of ss. 91 and 92, and
the degree to which the connotation of the expressions
used overlaps, render it, in their Lordships' opinion,
unwise on this or any other occasion to attempt exhaus-
tive definitions of the meaning and scope of these
expressions. Such definitions, in the case of language
used under the conditions in which a constitution such as
that under consideration was framed, must almost cer-
tainly miscarry": John Deere Plow Co. v. Wharton
[1915] A.C. 330, 338....

In accordance with this principle I will
endeavour to express an opinion on the constitu-
tional question without going any further than
necessary. As worded, it does not put in issue what
counsel for the appellant called the "broad propo-
sition", namely, the assertion of complete federal
legislative authority over the conduct of all crimi-
nal proceedings rather than only over criminal
proceedings in respect of a violation or conspiracy
to violate a federal enactment other than the
Criminal Code. From a constitutional point of
view, the distinction properly should be between
enactments founded on the criminal law power and
other enactments, as was pointed out on behalf of
the three provinces which accept that, in legislat-
ing under any other head of power, the federal
Parliament can completely provide for prosecu-
tions by federal officials, although they deny such
power for the enforcement of criminal law strictly
so called.

[1931] A.C. 310.

pour son compte, A l'6gard d'une infraction ou d'un
complot relatifs A une loi autre que le Code crimi-
nel. En cons6quence, le procureur gbn6ral d'une
province n'a plus aucun pouvoir A l'6gard de proc&
dures ainsi institudes.

Dans l'arrt Proprietary Articles Trade Asso-
ciation c. Procureur gindral du Canada3, lord
Atkin disait (aux pp. 316 et 317):

[TRADUCTION] Le second principe que les tribunaux
doivent respecter a 6t6 formulM par la chambre en 1881,
savoir, qu'ail serait sage ... [que ceux qui en sont
charg6s] jugent de leur mieux chaque affaire qui se
pr6sente, sans pousser l'interpr6tation de l'Acte plus loin
que ne l'exige le r~glement de la question soumisep: La
compagnie d'assurance des citoyens du Canada c. Par-
sons (1881) 7 App. Cas. 96, p. 109. II a t6 repris en
1914: aLa structure des art. 91 et 92 et I'6tendue du
chevauchement de la signification des expressions
employ6es font qu'il est peu sage, de l'avis de leurs
Seigneuries, de chercher en l'occurrence ou en toute
autre occasion A d6finir de fagon exhaustive leur sens et
leur port6e. De telles d6finitions, portant sur la phras6o-
logie employ6e dans les conditions oil sont r6dig6es les
Constitutions du genre de celle que nous examinons,
doivent presque inbvitablement porter A faux*: John
Deere Plow Co. c. Wharton [1915] A.C. 330, p. 338. ...

Selon ce principe, je me propose d'opiner sur la
question constitutionnelle sans m'aventurer plus
loin que n~cessaire. Telle que libell6e, elle ne met
pas en jeu ce que l'avocat de l'appelante a appel6
sa athise globaleD, savoir, I'affirmation d'un pou-
voir l6gislatif f~d6ral complet sur la direction de
toutes proc6dures criminelles et non pas seulement
les proc6dures criminelles relatives A une infraction
ou A un complot d'infraction A une loi f~dbrale
autre que le Code criminel. Du point de vue
constitutionnel, la distinction A faire est entre les
lois fond6es sur le pouvoir l6gislatif en matibre de
droit criminel et toutes les autres lois f6d6rales;
c'est ce que disent les trois provinces qui reconnais-
sent que, lorsqu'il l6gif6re dans ses autres domai-
nes de comp6tence, le Parlement f~dbral peut con-
fier la direction des poursuites aux fonctionnaires
f6d6raux, mais ces provinces contestent cette com-
p6tence A l'6gard des poursuites en droit criminel
proprement dit.

[1931] A.C. 310.
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In this connection it should be observed that,
while under the B.N.A. Act the division of execu-
tive power generally follows the division of legisla-
tive authority, there are some exceptions, mainly
in respect of judicial appointments. In order to
avoid the inconveniences and difficulties of divided
judicial jurisdiction, the Canadian constitution
provides for one set of courts for the application of
all laws federal and provincial, subject only to the
federal power of creating additional courts for the
better administration of federal laws. The ordinary
courts are provincial only in the sense that they are
established by the provinces. As Ritchie C.J. said
in Valin v. Langlois4, at p. 20:

They are the Queen's Courts, bound to take cognizance
of and execute all laws, whether enacted by the Domin-
ion Parliament or the Local Legislatures,...

Furthermore, for all the higher degrees of jurisdic-
tion, the power of appointment of the judges has
been conferred to the federal executive by s. 96 of
the B.N.A. Act, while the appointment of clerks
and other officials forms part of the provinces'
executive duties.

With respect to the criminal law an unusual
pattern was also adopted. While head 27 of s. 91
gives to the federal legislative authority over

27. The Criminal Law, except the Constitution of
Courts of Criminal Jurisdiction, but including the
Procedure in Criminal Matters,

head 14 of s. 92 gives to the provincial legislatures,
not only the "Constitution of Courts of Criminal
Jurisdiction", but all the "Administration of
Justice":

14. The Administration of Justice in the Province,
including the Constitution, Maintenance, and Organiza-
tion of Provincial Courts, both of Civil and of Criminal
Jurisdiction, and including Procedure in Civil Matters in
those Courts.

That the Administration of Justice includes, to
some extent at least, the powers traditionally exer-
cised by the Attorney General and the Solicitor
General is apparent from s. 135:

4(1879), 3 S.C.R. 1.

A cet 6gard, il faut noter qu'aux termes de
l'A.A.N.B., la r6partition du pouvoir ex6cutif suit
g6nbralement celle du pouvoir 16gislatif, mais avec
quelques exceptions notables principalement pour
la nomination des juges. Afin d'6viter les inconv6-
nients et difficult6s d'un partage de juridictions, la
Constitution canadienne pr6voit un seul ordre de
tribunaux pour l'application de toutes les lois f6d6-
rales et provinciales, sous r6serve seulement du
pouvoir f6d6ral d'instituer des tribunaux addition-
nels pour la meilleure administration des lois f6d6-
rales. Les tribunaux ordinaires ne sont provinciaux
qu'en ce qu'ils sont 6tablis par les provinces.
Comme le disait le juge en chef Ritchie dans
l'arr8t Valin c. Langlois4 , A la p. 20:
[TRADUCTION] Ce sont les tribunaux de la Reine, tenus
de prendre connaissance de toutes les lois et de les
appliquer, qu'elles aient 6t6 adopt6es par le Parlement
du Canada ou par les 16gislatures locales, ....

En outre, pour toutes les juridictions sup6rieures,
le pouvoir de nomination des juges est conf6r6 A
l'ex6cutif f6d6ral par l'art. 96 de l'A.A.N.B., alors
que la nomination des greffiers et autres fonction-
naires rel~ve du pouvoir ex6cutif des provinces.

En matibre de droit criminel, on a 6galement
adopt6 une r6partition inhabituelle. Tandis que le
par. 27 de l'art. 91 confbre au f6d6ral la comp6-
tence 16gislative sur

27. Le droit criminel, sauf la constitution des tribu-
naux de juridiction criminelle, mais y compris la proc6-
dure en matibre criminelle,

le par. 14 de l'art. 92 donne aux 16gislatures
provinciales non pas seulement l'organisation des
tribunaux de juridiction criminelle mais toute l'ad-
ministration de la justice:

14. L'administration de la justice dans la province, y
compris la constitution, le maintien et l'organisation de
tribunaux provinciaux, de juridiction tant civile que
criminelle, y compris la proc6dure en matidre civile dans
ces tribunaux.

L'article 135 fait bien voir que l'administration
de la justice comprend, dans une certaine mesure
du moins, les pouvoirs traditionnellement exerc6s
par le procureur g6n6ral et le solliciteur g6n6ral:

4 (1879), 3 R.C.S. 1.
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135. Until the Legislature of Ontario or Quebec
otherwise provides, all Rights, Powers, Duties, Func-
tions, Responsibilities, or Authorities at the passing of
this Act vested in or imposed on the Attorney General,
Solicitor General, Secretary and Registrar of the Prov-
ince of Canada, Minister of Finance, Commissioner of
Crown Lands, Commissioner of Public Works, and Min-
ister of Agriculture and Receiver General, by any Law,
Statute, or Ordinance of Upper Canada, Lower Canada,
or Canada, and not repugnant to this Act, shall be
vested in or imposed on any Officer to be appointed by
the Lieutenant Governor for the Discharge of the same
or any of them; ...

In this respect it may be of some interest to see
what were the views of the federal government
shortly after Confederation. In Lenoir v..Ritchie,
Fournier J. says (at p. 605):

[TRANSLATION] After Confederation difficulties
arose in the provinces of Ontario and Nova Scotia
regarding the power of Lieutenant-Governors to appoint
Queen's Counsel. As this question affected the royal
prerogative, it was referred by the Privy Council of
Canada to the Secretary of State for the Colonies, in
order to obtain the opinion of the law officers of the
Crown. The Privy Council submission, signed by Sir
John Macdonald, after citing subsection 14 of section
92 regarding the organization of the courts, contains the
following statement: -

Under this power, the undersigned is of opinion, that
the legislature of a province, being charged with the
administration of justice and the organization of the
Courts, may, by statute, provide for the general conduct
of business before those Courts; and may make such
provision with respect to the bar, the management of
criminal prosecution by counsel, the selection of those
Counsel, and the right of pre-audience, as it sees fit.
Such enactment must, however, in the opinion of the
undersigned, be subject to the exercise of the royal
prerogative, which is paramount, and in no way dimin-
ished by the terms of the Act of Confederation.

(Underlining added.)

In Reference re Dominion Trade and Industry
Commission Act 6, at p. 383, Duff C.J. said for the
Court:

s (1879), 3 S.C.R. 575.
6 [1936] S.C.R. 379.

135. Jusqu'A ce que la L6gislature d'Ontario ou de
Quebec en ordonne autrement, tous les droits, pouvoirs,
devoirs, fonctions, obligations ou attributions conf6rbs
ou impos6s aux procureur g6n6ral, solliciteur g6nbral,
secr6taire et registraire de la province du Canada, minis-
tre des finances, commissaire des terres de la Couronne,
commissaire des travaux publics et ministre de l'agricul-
ture et receveur g6n6ral, lors de l'adoption du pr6sent
acte, par toute loi, statut ou ordonnance du Haut-
Canada, du Bas-Canada ou du Canada,-n'6tant pas
d'ailleurs incompatibles avec le pr6sent acte,-seront
conf6r6s ou impos6s A tout fonctionnaire nomm6 par le
lieutenant-gouverneur pour l'ex6cution de ces fonctions
ou de l'une quelconque d'entre elles.....

A cet 6gard, il est int~ressant de relever l'atti-
tude du gouvernement f6d6ral peu apris la Conf6-
d6ration. Voici ce que disait le juge Fournier dans
l'arrt Lenoir c. Ritchie', A la p. 605):

Aprbs la Conf6d6ration, des difficult6s s'61ev6rent
dans les provinces d'Ontario et de la Nouvelle-Acosse,
au sujet du pouvoir des Lieutenants-Gouverneurs de
nommer des Conseils de la Reine. Cette question affec-
tant la prerogative royale, fut, pour cette raison, r6f6r6e
par le Conseil Priv6 du Canada au Secr6taire d'Etat
pour les Colonies, afin d'obtenir l'opinion des officiers en
loi de la Couronne. Le m6moire du Conseil Priv6, sign6
par Sir John Macdonald, aprbs avoir cit6 le paragraphe
14 de la section 92, relativement A l'organisation des
tribunaux, contient la d6claration suivante: -

[TRADUCTION] Le soussign6 est d'avis qu'en vertu de
ce pouvoir, la 16gislature d'une province, qui est charg6e
de l'administration de la justice et de l'organisation des
tribunaux, peut 16gif6rer sur la conduite g6n6rale des
proc6dures devant ces tribunaux; et notamment A
l'6gard des avocats, de la conduite des poursuites crimi-
nelles par les avocats, du choix des avocats et du droit de
pr6-audience, comme elle le juge A propos. Sa l6gislation
doit cependant, de l'avis du soussign6, rester subordon-
n6e A l'exercice de la prirogative royale qui a la pr6pon-
d6rance et n'est en aucune maniare diminu6e par l'Acte
de Conf6d6ration.

(C'est moi qui souligne)

Dans le Renvoi relatif d la Loi sur la Commis-
sion fidirale du commerce et de l'industrie6 , A la
p. 383, le juge en chef Duff dit au nom de la Cour:

s (1879), 3 R.C.S. 575.
6 [1936] R.C.S. 379.
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As to sections 21 and 22, it would appear that author-
ity to enact these provisions is necessarily incidental to
the exercise of legislative authority in relation to the
criminal offences created by the laws "prohibiting unfair
trade practices" validly enacted in such of the statutes
enumerated in section 2(h) as may be competent. We do
not think it can be said that the authority to provide for
the prosecution of criminal offences falls "strictly"
within the subject "Criminal law and criminal proce-
dure," -head 27 of the enumerated heads of section 91;
but our view is that the authority to make such provi-
sion, and the authority to enact conditions in respect of
the institution and the conduct of criminal proceedings
is necessarily incidental to the powers given to the
Parliament of Canada under head no. 27 (Proprietary
Articles Trade Association v. Attorney General for
Canada, [1931] A.C. 310, at 326-7.)

What was said on this point in the Proprietary
Articles case was clearly obiter, as appears from
the words I am underlining:

If then the legislation in question is authorized under
one or other of the heads specifically enumerated in s.
91, it is not to the purpose to say that it affects property
and civil rights in the Provinces. Most of the specific
subjects in s. 91 do affect property and civil rights but so
far as the legislation of Parliament in pith and substance
is operating within the enumerated powers there is
constitutional authority to interfere with property and
civil rights. The same principle would apply to s. 92,
head 14, "the administration of justice in the Province,"
even if the legislation did, as in the present case it does
not, in any way interfere with the administration of
justice. Nor is there any ground for suggesting that the
Dominion may not employ its own executive officers for
the purpose of carrying out legislation which is within its
constitutional authority, as it does regularly in the case
of revenue officials and other matters which need not be
enumerated.

On the appeal from the Dominion Trade and
Industry Commission Act Reference the Privy
Council left the question open, again holding that
on a proper construction of that statute it did not
arise. Lord Atkin wrote ([1937] A.C. 405 at p.
416):
... Sect. 22(a) was said to take out of the control of the
Law Officers of the Province the conduct of the criminal
proceedings referred to in the section. If so, it was said
to encroach upon s. 92(14): the Administration of Jus-

[TRADUCTION] En ce qui concerne les art. 21 et 22, il
semble que le pouvoir de prescrire ces dispositions est
n6cessairement accessoire A l'exercice du pouvoir l6gisla-
tif en matibre d'infractions criminelles cr66es par des
lois ainterdisant les pratiques d6loyales dans le com-
merce, validement adopt6es par des lois 6num6r6es A
l'al. 2h). Nous ne pensons pas que l'on puisse dire que le
pouvoir de 16gif6rer sur les poursuites criminelles relbve
astrictements du domaine du edroit criminel et de la
proc6dure en matibre criminelles-par. 27 de l'art. 91;
mais nous croyons que le pouvoir de prescrire ces dispo-
sitions et le pouvoir de prescrire les conditions applica-
bles A l'institution et A la conduite des proc6dures crimi-
nelles sont n6cessairement accessoires aux pouvoirs
conf6r6s au Parlement du Canada par le par. 27 (Pro-
prietary Articles Trade Association c. Procureur gind-
ral du Canada, [1931] A.C. 310, aux pp. 326 et 327.)

Ce que comporte l'arrt Proprietary Articles est
clairement obiter, comme le montre ce que je
souligne

[TRADUCTION] Partant, si la loi en question s'autorise
de l'une ou l'autre des cat6gories sp6cifiquement 6num&
r6es dans l'art. 91, rien ne sert de dire que cette loi
affecte la propri6t6 et les droits civils dans les provinces.
La plupart des sujets sp6cifiquement mentionn6s dans
I'art. 91 affectent la propri6t6 et les droits civils, mais,
dans la mesure oi la 16gislation 6dict6e par le Parlement
se situe, de par son caractbre v6ritable, dans les limites
des pouvoirs 6num6r6s, elle peut constitutionnellement
affecter le domaine de la propri6t6 et des droits civils. Le
m8me principe s'appliquerait au par. 14 de l'art. 92,
al'administration de la justice dans la provinces, meme si
la 16gislation affectait, ce qui n'est pas le cas en l'occur-
rence, I'administration de la justice. II n'y a non plus
aucune raison qui permette de penser que le Dominion
ne peut pas employer ses agents ex6cutifs en vue d'appli-
quer la l6gislation qui entre dans ses pouvoirs constitu-
tionnels, comme il le fait normalement dans le cas de ses
fonctionnaires du revenu et dans d'autres domaines qu'il
n'est pas utile d'6num6rer.

En appel du Renvoi relatif d la Loi sur la
Commission fidirale du commerce et de l'indus-
trie, le Conseil priv6 n'a pas tranch6 la question,
statuant de nouveau qu'en regard de l'interpr6ta-
tion correcte de la loi, elle ne se posait pas. Lord
Atkin 6crivait ([1937] A.C. 405, A la p. 416):
[TRADUCTION] ... On a dit que l'al. 22a) enlevait aux
officiers de justice de la province la conduite des proc6-
dures criminelles mentionn6es dans l'article et que, si tel
est le cas, il empiate sur le par. 92(14): l'administration
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tice in the Province. A similar objection was made to the
latter part of s. 20. The answer in respect of both
sections is that the contention is based upon a construc-
tion of the section which the words do not bear. Nothing
in the section gives either the Attorney-General for
Canada, or the Director of Public Prosecutions any
authority other than to commence proceedings in
accordance with the law of the Province, and thereafter
to give such assistance to the authorities of the Province
as is within the existing rights of persons in such case,
and as may be acceptable to the authorities....

Whatever may be said as to the necessity of
limiting the extent of the federal power over crimi-
nal procedure so as to preserve provincial jurisdic-
tion over the administration of justice in criminal
matters, it appears to me that one must accept, at
least, what is conceded by three provinces: unre-
stricted federal legislative authority over prosecu-
tions for violations or conspiracies for violations of
federal enactments which do not depend for their
constitutional validity on head 27 of s. 91 (Crimi-
nal Law). It appears to me that these provinces
justly disclaim any constitutional power to subject
the enforcement of federal statutes to their execu-
tive authority except in what may properly be
considered as "criminal law".

There is in s. 91 no counterpart of head 15 of s.
92:

15. The Imposition of Punishment by Fine, Penalty,
or Imprisonment for enforcing any Law of the Province
made in relation to any Matter coming within any of the
Classes of Subjects enumerated in this Section.

However, as is made abundantly clear by head 29
of s. 91, there can be no doubt as to the existence
of federal power to provide for the imposition of
penalties for the violation of any federal legisla-
tion, entirely apart from the authority over crimi-
nal law. That a distinction is to be made, appears
clearly from the many cases holding that the
criminal law power is really not unlimited, that it
cannot be used as a device for any purpose. In
Attorney General for Ontario v. Reciprocal
Insurers7 , at p. 342, Duff J., as he then was, said
speaking for the Privy Council:

[1924] A.C. 328.

de la justice dans la province. On a soulev6 la m~me
objection contre la fin de l'art. 20. La r6ponse concer-
nant ces deux articles est que cet argument est fond6 sur
une interpr6tation de l'article que son libell6 ne justifie
pas. Rien dans cet article ne confdre au procureur
g6n6ral ou au directeur des poursuites publiques un
autre pouvoir que celui d'entamer les proc6dures confor-
m6ment au droit provincial et ensuite de preter assis-
tance aux autorit6s de la province selon les droits que
possdent les personnes qui se trouvent dans cette situa-
tion et selon ce que les autorit6s estiment acceptable. ...

Quoi qu'on dise de la n6cessit6 de restreindre
l'6tendue du pouvoir f6d6ral sur la proc6dure cri-
minelle afin de pr6server la comptence provinciale
sur l'administration de la justice criminelle, je
pense qu'il faut reconnaltre au moins ce qu'ont
admis trois provinces: le pouvoir l6gislatif complet
du f6d6ral sur les poursuites relatives A la violation
ou A un complot en vue de la violation de lois
f6d6rales dont la constitutionnalit6 ne d6pend pas
du par. 27 de l'art. 91 (droit criminel). A mon
avis, ces provinces ont raison de ne revendiquer
aucun droit constitutionnel de subordonner A leur
pouvoir ex6cutif I'application des lois f6d6rales
autres que celles que l'on peut A bon droit consid6-
rer comme du adroit criminel.

L'article 91 ne comporte aucune disposition cor-
respondant au par. 15 de l'art. 92:

15. L'imposition de sanctions, par voie d'amende, de
p6nalit6 ou d'emprisonnement, en vue de faire ex6cuter
toute loi de la province sur des matiares rentrant dans
l'une quelconque des cat6gories de sujets 6num6r6s au
pr6sent article.

Sans aucun doute cependant, et le par. 29 de l'art.
91 le fait bien voir, le f6d6ral a le pouvoir d'impo-
ser des sanctions pour la violation de toute loi
f6d6rale, ind6pendamment de sa comp6tence en
matibre criminelle. Les nombreux arrats qui affir-
ment que le pouvoir fbdbral en matibre de droit
criminel n'est pas illimit6 et ne peut pas 6tre utilis6
A n'importe quelle fin montrent bien la n6cessit6
d'une distinction en ce sens. Dans l'arr8t Procu-
reur gindral de l'Ontario c. Les assureurs
mutuels7 , A la p. 342, le juge Duff (alors juge
puin6) dit au nom du Conseil priv6:

7[1924] A.C. 328.
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... it is no longer open to dispute that the Parliament of
Canada cannot, by purporting to create penal sanctions
under s. 91, head 27, appropriate to itself exclusively a
field of jurisdiction in which, apart from such a proce-
dure, it could exert no legal authority, and that if, when
examined as a whole, legislation in form criminal is
found, in aspects and for purposes exclusively within the
Provincial sphere, to deal with matters committed to the
Provinces, it cannot be upheld as valid....

I will therefore proceed to consider whether the
Narcotic Control Act is to be classified as legisla-
tion enacted under the Criminal Law power. I
cannot. accept as conclusive on this point the state-
ments made in the judgment of this Court in
Industrial Acceptance Corporation Limited v. The
Queen8 . This was a private claim and it appears
from what Locke J. (dissenting in part) said (at p.
280), that it was "conceded on behalf of the
appellant that The Opium and Narcotic Drug Act
1929 is in pith and substance criminal law, within
the meaning of that expression in s.-s. 27 of s. 91".
That concession was effective towards the appel-
lant who made it in that case and the Court could
decide accordingly, but it would not result in a
binding precedent on the point. Furthermore, it
really made little difference in the case whether
the Act was "criminal law" or not.

Drug abuse did not become a problem in this
country during the last century. At the time of
Confederation, there was concern only with
alcohol. This was treated as a local matter, being
dealt with only incidentally in head 9 of s. 92:

9. Shop, Saloon, Tavern, Auctioneer, and other
Licenses in order to the raising of a Revenue for Provin-
cial, Local, or Municipal Purposes.

When greater control was considered necessary by
the federal Parliament, the legislation was not
treated as criminal law. As is well known, it was
supported under the general power to make laws
for the Peace, Order and Good Government of
Canada (Russell v. The Queen9, A.G. for Ontario
v. Canada Temperance Federation 1o).

8 [1953] 2 S.C.R. 273.
9 (1882), 7 App. Cas. 829.
10 [1946] A.C. 193.

[TRADUCTION] ... on ne conteste plus que le Parlement
du Canada ne peut, par le biais de sanctions p6nales
cr66es en vertu du par. 91(27), s'approprier un domaine
de comp6tence exclusive A l'6gard duquel, en dehors
d'une telle proc6dure, il n'a en droit aucun pouvoir et
qu'on ne peut d6clarer valide une 16gislation qui du point
de vue de la forme est p6nale mais qui, prise dans son
ensemble, porte exclusivement sur des domaines de com-
p6tence provinciale....

Il faut donc se demander maintenant si la Loi
sur les stupfiants est bien une loi faite en vertu
du pouvoir l6gislatif sur le droit criminel. Je ne
puis consid6rer d6cisif A cet 6gard l'arrat Industri-
al Acceptance Corporation Limited c. La Reine 8.

Il s'agissait d'une poursuite priv6e et, il ressort de
ce que dit (p. 280) le juge Locke (dissident en
partie), que [TRADUCTION] uon a conc6d6, de la
part de l'appelante, que selon son caractbre v6rita-
ble la Loi de l'opium et des drogues narcotiques,
1929 est du droit criminel au sens du par. 27 de
l'art. 91). L'appelante 6tait lie par la concession
qu'elle avait faite sur ce point et la Cour pouvait
rendre sa d6cision en cons6quence, mais cela ne
constituait pas un pr6c6dent d6cisif, d'autant plus
qu'il importait peu dans cette affaire que la loi
relive du droit criminel ou non.

Au sicle dernier, les stupffiants n'6taient pas
vraiment un probl~me dans ce pays. A l'6poque de
la Conf6d6ration, on ne se pr6occupait que de
l'alcoolisme. On consid6rait cela comme une ques-
tion d'intbrat local et ce n'est qu'incidemment que
le par. 9 de l'art. 92 en traite:

9. Les licences de boutiques, de cabarets, d'auberges,
d'encanteurs et autres licences en vue de pr6lever un
revenu pour des objets provinciaux, locaux ou munici-
paux.

Lorsque le f6d6ral a jug6 n6cessaire un contr6le
plus serr6, il n'a pas l6gif6r6 au titre du droit
criminel. Comme on le sait, il s'est fond6 sur son
pouvoir g6n6ral de faire des lois pour la paix,
l'ordre et le bon gouvernement du Canada (Rus-
sell c. La Reine9 , Procureur gindral de l'Ontario
c. Canada Temperance Federation 10).

8 [1953] 2 R.C.S. 273.
9 (1882), 7 App. Cas. 829.
10 [1946] A.C. 193.
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The history of the drug control legislation, as
well as its general scheme, shows in my view that it
is what the English title calls it: an act for the
control of narcotic drugs.

The first statute was passed in 1908 (7-8 Edw.
VII, c. 50). It prohibited the importation, manu-
facture and sale of opium for other than medicinal
purposes. It was designed to put out of business a
few opium merchants in British Columbia who
were operating under municipal licences. A more
elaborate act was adopted in 1911, the Opium
Drug Act (1-2 Geo. V. c. 17). The schedule of this
Act listed just four drugs: cocaine, morphine,
opium and eucaine. Section 3 prohibited the
possession of those drugs for other than scientific
or medicinal purposes. The following year, an
international convention was signed "for the
progressive suppression of the abuse of opium,
morphine, cocaine and derivative drugs". This
treaty was executed on behalf of His Majesty as
an imperial treaty for Great Britain and many
dominions including Canada.

A new act was passed in 1923 (13-14 Geo. V. c.
22). The title of this statute was: An Act to
Prohibit the Improper Use of Opium and other
Drugs. The schedule listed in addition to the four
drugs previously covered: heroin, codeine, and
"cannabis indica or hasheesh". The Act provided
for the licensing of the distribution of any drug
and prohibited any sale except on medical
prescription.

A further international convention concerning
dangerous drugs was executed in 1925. This con-
vention included provisions respecting Indian
hemp and the resins prepared from it. These stipu-
lations were aimed at preventing the export of
those substances to countries which prohibit their
use. Canada was directly a party to this convention
as well as to a later convention of 1931 and
subsequent protocols. On March 30, 1961, Canada
signed a new treaty entitled "Single Convention on
Narcotic Control 1961". In this document canna-
bis and cannabis resin were put in a list of four
specially dangerous drugs which includes heroin.

L'historique de la 16gislation sur la r6glementa-
tion des drogues et I'6conomie g6n6rale de la loi
actuelle d6montrent, A mon avis, qu'il s'agit bien
de acontrole comme le dit I'intitul6 anglais.

La premibre loi fut vot6e en 1908 (7-8 Edouard
VII, chap. 50). Elle interdisait l'importation, la
fabrication et la vente d'opium A des fins autres
que celles de la m6decine. Elle visait particulibre-
ment A mettre fin au commerce de quelques ven-
deurs d'opium qui avaient des permis municipaux
en Colombie-Britannique. Une loi plus complete
fut adopt6e en 1911, la Loi de l'opium et des
drogues (1-2 Geo. V. chap. 17). L'annexe de cette
loi 6numbre quatre drogues seulement: cocaine,
morphine, opium et eucaine. L'article 3 interdit la
possession de ces drogues A d'autres fins que des
fins scientifiques ou m6dicinales. L'ann6e suivante,
une convention internationale 6tait sign6e en vue
de da suppression progressive de l'abus de l'opium,
de la morphine, de la cocaine, ainsi que des dro-
gues pr6par~es ou d6riv6es de ces substances*. Ce
trait6 fut sign6 au nom de Sa Majest6, comme
trait6 d'empire, pour la Grande-Bretagne et plu-
sieurs dominions dont le Canada.

Une nouvelle loi fut adopt6e en 1923 (13-14
Geo. V chap. 22) sous le titre: Loi A l'effet de
prohiber l'usage illicite de l'opium et autres dro-
gues. Outre les quatre drogues d6jA vis6es, l'an-
nexe mentionne: h6roine, codeine et acannabis
indica ou hachischp. La Loi pr6voit la d6livrance
de permis pour la distribution de toute drogue et
en interdit la vente sauf sur ordonnance m6dicale.

Une autre convention internationale relative aux
drogues dangereuses fut signbe en 1925. Cette
convention contenait notamment des dispositions
relatives au chanvre indien et A la r6sine de chan-
vre indien. Ces stipulations visaient A pr6venir
l'exportation de ces substances vers des pays oil
l'usage en est interdit. Le Canada 6tait lui-mime
partie A cette convention de mime qu'A celle de
1931 et aux protocoles subs6quents. Le 30 mars
1961, le Canada signait un nouveau trait6 intitul6
aConvention unique sur les Stup6fiants de 1961i.
Ce document classe parmi quatre drogues particu-
librement dangereuses qui comprennent l'h6roine:
Cannabis et r6sine de cannabis.
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That same year, the previously existing Canadi-
an act, including many amendments made from
time to time, was replaced by what is now in effect
the present Act (1960-61 (Can.), c. 35). The
schedule includes a great many drugs. The condi-
tions under which narcotics may be sold, had in
possession, or otherwise dealt in, are now deter-
mined by regulations. A large number of those
drugs are authorized for sale or administration
under medical prescription. In fact, a certain
number are enumerated in the list of drugs to be
supplied at government expense which list was
published in the Quebec Official Gazette pursuant
to the Quebec Health Insurance Act (December
13, 1978, pp. 6737 to 6982). These include among
others, codeine, cocaine, morphine and opium.

It does not appear to me that the fact that the
specific drugs with which we are concerned in this
case are completely prohibited, alters the general
character of the Act which is legislation for the
proper control of narcotic drugs rather than a
complete prohibition of such drugs. In the
preamble of the 1961 Convention one reads:

The Parties,

Concerned with the health and welfare of mankind,

Recognizing that the medical use of narcotic drugs
continues to be indispensable for the relief of pain and
suffering and that adequate provision must be made to
ensure the availability of narcotic drugs for such
purposes,

Recognizing that addiction to narcotic drugs consti-
tutes a serious evil for the individual and is fraught with
social and economic danger to mankind,

Conscious of their duty to prevent and combat evil,

Considering that effective measures against abuse of
narcotic drugs require co-ordinated and universal action,

Understanding that such universal action calls for
international co-operation guided by the same principles
and aimed at common objectives, . . .

In Faber v. The Queen", the majority of this
Court accepted that the legal character of coroner

" [1976] 2 S.C.R. 9.

La mime ann6e, la loi canadienne alors en
vigueur et ses nombreuses modifications ont t
remplac6es par la loi actuelle (1960-61 (Can.),
chap. 35). L'annexe donne une longue liste de
drogues. C'est par r~glement que sont maintenant
arr8t6es les conditions auxquelles la production, la
vente et la possession de stup6fiants sont soumises.
Parmi ces drogues, il y en a plusieurs dont la vente
ou l'administration est permise sur ordonnance
m6dicale. En fait, on en trouve un certain nombre
dans la liste de m6dicaments fournis aux frais du
gouvernement qui a 6t publi6e dans la Gazette
officielle du Quibec conform6ment A la Loi de
l'assurance-maladie du Qu6bec (13 d6cembre
1978, pp. 6737 A 6982). On rel6ve notamment
dans cette liste la codeine, la cocaine, la morphine
et l'opium.

A mon avis, le fait que les drogues en cause ici
sont totalement prohib6es ne change en rien le
caractdre g6n6ral de la Loi, qui vise plut~t A
r6glementer les stup6fiants qu'd les prohiber tota-
lement. Au pr6ambule de la Convention de 1961,
on lit:

Les Parties,

Soucieuses de la sant6 physique et morale de
l'humanit6,

Reconnaissant que l'usage m6dical des stup6fiants
demeure indispensable pour soulager la douleur et que
les mesures voulues doivent 8tre prises pour assurer que
des stupffiants soient disponibles A cette fin,

Reconnaissant que la toxicomanie est un flau pour
l'individu et constitue un danger 6conomique et social
pour I'humanit6,

Conscientes du devoir qui leur incombe de pr6venir et
de combattre ce fl6au,

Considirant que pour 8tre efficaces les mesures prises
contre l'abus des stup6fiants doivent etre coordonn6es et
universelles,

Estimant qu'une action universelle de cet ordre exige
une coop6ration internationale guid6e par les mimes
principes et visant des buts communs, . . .

Dans l'arr8t Faber c. La Reine", cette Cour a
statu6, A la majorit6, que c'6tait en fonction du

" [1976] 2 R.C.S. 9.
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inquests under the Province of Quebec Coroners'
Act was to be determined by a consideration of the
general purpose of such inquests, rather than the
purpose of the particular inquest under examina-
tion. The mere fact that severe penalties are pro-
vided for violations cannot of itself stamp out a
federal statute as criminal law. Such is the case for
most revenue acts which are clearly a class of
statutes founded on legislative authority other than
head 27. I find it of some significance that in
support of the validity of the forfeiture provisions
of the Opium and Narcotic Drug Act, 1929, Rand
J. said in the Industrial Acceptance case (supra, at
p. 277):

The forfeiture of property used in violation of revenue
laws has for several centuries been one of the character-
istic features of their enforcement and the consider-
ations which early led to its adoption as necessary are
not far to seek.

I do not overlook what was said with respect to
the distinctive features of criminal law in the
Margarine Reference j2. The Court was concerned
in that case to ascertain whether the prohibitory
legislation under consideration could be brought
within the description of "criminal law". A nega-
tive conclusion was reached on the basis that the
purpose of that prohibition was economic, this does
not establish that all other prohibitions are "crimi-
nal law" and it should not be taken as decisive of
the criterions accepted for so characterizing other
prohibitions.

In my view, the most important consideration
for classifying the Narcotic Control Act as legisla-
tion enacted under the general residual federal
power, is that this is essentially legislation adopted
to deal with a genuinely new problem which did
not exist at the time of Confederation and clearly
cannot be put in the class of "Matters of a merely
local or private nature". The subject-matter of this
legislation is thus properly to be dealt with on the
same footing as such other new developments as
aviation (Re Aeronautics 13) and radio communica-

12 [1949] S.C.R. 1.
13 [1932] A.C. 54.

caract~re g~n6ral de l'enqu6te du coroner sous le
r6gime de la Loi des coroners du Quebec qu'il
fallait en d6terminer la nature juridique et non
d'apr&s le but particulier de l'enqubte en cause. Ce
n'est pas parce qu'une loi f6d6rale prbvoit des
sanctions s6v6res en cas d'inobservation qu'elle
rel6ve automatiquement du droit criminel. C'est
d'ailleurs le cas de la plupart des lois fiscales qui
manifestement rel6vent d'un autre domaine de
comp6tence 16gislative. Je trouve assez significatif
ce que disait le juge Rand dans l'arrat Industrial
Acceptance (pr6cit6, A la p. 277), A l'appui de la
validit6 des dispositions relatives A des confisca-
tions dans la Loi de l'opium et des drogues narco-
tiques, 1929:

[TRADUCTION] Depuis plusieurs siacles la confisca-
tion de biens utilis6s pour enfreindre les lois fiscales a
6th l'une des particularit6s de leur mise en application et
les considerations qui, ds l'origine, ont fait juger n6ces-
saire I'adoption de cette mesure sont faciles A compren-
dre.

Je n'oublie pas ce qu'on a 6crit, dans le Renvoi
relatif d la margarine 12, sur les caract6ristiques
distinctives du droit criminel. Il s'agissait, dans
cette affaire-lA, de d6terminer si la loi prohibitive A
l'6tude pouvait 8tre consid6r6e comme du droit
criminel. La Cour a r6pondu par la n6gative au
motif que l'interdiction avait un but 6conomique;
cela ne signifie pas que toutes les autres interdic-
tions ressortissent au adroit criminelp et l'on ne doit
pas se figurer que cet arr8t est d6cisif quant aux
critbres A retenir pour le classement d'autres
interdictions.

A mon avis, la principale raison pour laquelle il
faut consid6rer la Loi sur les stupiflants comme
une l6gislation fond6e sur la comptence r6siduaire
g6nbrale du f6d6ral c'est qu'elle vise essentielle-
ment un problme r6cent qui n'existait pas A l'6po-
que de la Conf6d6ration et n'entre manifestement
pas dans la cat6gorie des aMatibres d'une nature
purement locale ou priv6eD. L'objet de la loi consi-
d6r6e en I'esp&ce doit donc 8tre trait6 de la mime
maniare que d'autres innovations comme l'aviation
(Renvoi sur I'aironautique"3) et la radiocommuni-

12 [1949] R.C.S. 1.
13 [1932] A.C. 54.
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tions (Re Radio Communication 14).

I would therefore answer the constitutional
question as follows:

As to para. 1: Yes.

As to para. 2: Yes, in respect of a violation or
conspiracy to violate any Act of the Parliament of
Canada or regulations made thereunder the consti-
tutional validity of which does not depend upon
head 27 of s. 91 of the British North America Act,
no opinion being expressed whether the compe-
tence of the Parliament of Canada extends beyond
that point.

I would accordingly allow the appeal, set aside
the judgment of the Appellate Division and restore
the judgment of Judge W. Stevenson. There
should be no costs in any Court.

SPENCE J.-This is an appeal, upon leave grant-
ed, by the Attorney General of Canada against a
prohibition granted by the Appellate Division of
the Supreme Court of Alberta on November 9,
1977. By such order the said Appellate Division
prohibited His Honour Judge W. A. Stevenson
and any other Judge of the District Court of
Alberta from taking any further proceedings upon
an indictment proferred by the agent of the Attor-
ney General of Canada charging Patrick Arnold
Hauser as follows:
Count #1

... on or about the 23rd day of June, A.D. 1976, at or
near Red Deer in the Province of Alberta, in the
Judicial District of Red Deer were unlawfully in
possession of a Narcotic, to wit: Cannabis resin, for
the purpose of trafficking, contrary to Section 4(2) of
the Narcotic Control Act.

Count #2
. .. on or about the 23rd day of June, A.D. 1976, at or
near Red Deer in the Province of Alberta, in the
Judicial District of Red Deer were unlawfully in
possession of a Narcotic, to wit: Cannabis (marihua-
na) for the purpose of trafficking, contrary to Section
4(2) of the Narcotic Control Act.

An application to quash the said indictment had
previously been made to and refused by His
Honour Judge Stevenson.

14 [1932] A.C. 304.

cation (Renvoi relatif a la radiocommunication l4).

Je suis d'avis de r6pondre A la question constitu-
tionnelle comme suit:

En ce qui concerne le paragraphe 1: Oui.

En ce qui concerne le paragraphe 2: Oui, relati-
vement A la violation ou A un complot en vue de la
violation d'une loi du Parlement du Canada ou de
r~glements 6tablis en vertu d'une telle loi, quand la
constitutionnalit6 n'en d6pend pas du par. 27 de
l'art. 91 de l'Acte de I'Amirique du Nord britan-
nique, sans opiner que la comp6tence du Parle-
ment du Canada s'arrate 1A.

Je suis d'avis d'accueillir le pourvoi, d'infirmer
l'arrft de la Division d'appel et de r6tablir le
jugement du juge W. Stevenson. 11 n'y aura pas
d'adjudication de d6pens, en aucune Cour.

LE JUGE SPENCE-Ce pourvoi est interjet6 par
le procureur g6n6ral du Canada sur autorisation, A
l'encontre d'un bref de prohibition accord6 par la
Division d'appel de la Cour supr~me de l'Alberta
le 9 novembre 1977. Cette dernidre y interdit au
juge W. A. Stevenson et A tout autre juge de la
Cour de district de l'Alberta de connaitre de toutes
proc6dures relatives A un acte d'accusation pr6-
sent6 par un repr6sentant du procureur g6nbral du
Canada et inculpant Patrick Arnold Hauser sur les
deux chefs suivants:
[TRADUCTION] Premier chef

... le 23 juin 1976 ou vers cette date, A Red Deer
(Alberta) ou prds de cet endroit, dans le district
judiciaire de Red Deer, 6taient ill6galement en posses-
sion d'un stup6fiant, savoir, de la r6sine de cannabis,
pour en faire le trafic en contravention du par. 4(2) de
la Loi sur les stup6fiants.

Deuxiame chef
... le 23 juin 1976 ou vers cette date, A Red Deer
(Alberta) ou prds de cet endroit, dans le district
judiciaire de Red Deer, 6taient ill6galement en posses-
sion d'un stup6fiant, savoir, du cannabis (marijuana)
pour en faire le trafic en contravention du par. 4(2) de
la Loi sur les stup6fiants.

Le juge Stevenson avait auparavant rejet6 une
requte en annulation de l'acte d'accusation.

14 [1932] A.C. 304.
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The Chief Justice of Alberta delivered reasons,
concurred in by Lieberman J.A. for granting one
prohibition and Morrow J.A. also delivered rea-
sons to the same effect. McDermid J.A., Haddad
J.A. concurring, delivered reasons for dismissing
the application for prohibition.

After this Court granted leave to appeal, the
Chief Justice of Canada fixed the constitutional
questions to be decided by this Court as follows:

Is it within the competence of the Parliament of
Canada to enact legislation as in Section 2 of the
Criminal Code to authorize the Attorney General of
Canada or his Agent

(1) to prefer indictments for an offence under the
Narcotic Control Act,
(2) to have the conduct of proceedings instituted at
the instance of the Government of Canada in respect
of a violation or conspiracy to violate any Act of the
Parliament of Canada or regulations made thereunder
other than the Criminal Code?

and ordered notice to be given to the Attorneys
General of the provinces.

As a perusal of the questions demonstrates the
authority of the Parliament to vest prosecution
powers in the Attorney General of Canada in
reference to breaches of the Criminal Code is not
the subject-matter of the question although that
matter may have to be considered on another
occasion. The indictment subject to proceedings in
the Alberta Courts was concerned with breaches of
the Narcotic Control Act and the first question is
addressed to just such proceedings while the
second is limited to violations of Acts of Parlia-
ment other than the Criminal Code.

I commence with what may well be regarded as
a trite statement of a fundamental principle of
Canadian constitutional law. Federal legislation
powers under s. 91 of the British North America
Act are conferred upon Parliament exclusively not-
withstanding anything in that Act and particularly
s. 92 thereof. The imposition of duties by Parlia-
ment and the conferring of powers of Parliament
upon provincial courts and provincial officials
comes from the exercise of federal legislative
power and needs no enabling legislation or any

En Cour d'appel, le juge en chef de l'Alberta a
r6dig6 des motifs, auxquels a souscrit le juge Lie-
berman, qui concluent A la d6livrance d'un bref de
prohibition; le juge Morrow a r6dig6 des motifs au
m8me effet. Le juge McDermid, appuy6 par le
juge Haddad, a r6dig6 des motifs qui concluent au
rejet de la requete en prohibition.

Par suite de l'autorisation d'appel, le Juge en
chef a formul6 les questions constitutionnelles sou-
mises A cette Cour en ces termes:

Le Parlement du Canada a-t-il comptence pour pro-
mulguer une 16gislation qui, comme A l'article 2 du Code
criminel, autorise le procureur g6n6ral du Canada ou
son repr6sentant

(1) A pr6senter des actes d'accusation pour une
infraction A la Loi sur les stupifiants,
(2) A diriger les proc6dures institu6es sur l'instance
du gouvernement du Canada, qui sont relatives A la
violation ou A un complot en vue de la violation d'une
loi du Parlement du Canada ou de r6glements 6tablis
en vertu d'une telle loi, A l'exclusion du Code
criminel?

et a ordonn6 que les procureurs g6n6raux des
provinces en regoivent signification.

L'analyse de ces questions d6montre qu'elles ne
mettent pas en cause le pouvoir du Parlement de
conf6rer au procureur gbn6ral du Canada des pou-
voirs en matibre de poursuites relatives A des
infractions au Code criminel, mais il se peut que ce
point doive 8tre 6tudi6 en une autre occasion.
L'acte d'accusation qui fait l'objet des proc6dures
devant les tribunaux de l'Alberta porte sur des
infractions A la Loi sur les stupifiants. La pre-
mibre question vise seulement ces proc6dures alors
que la seconde vise les infractions aux lois du
Parlement autres que le Code criminel.

Je commence par ce qu'on peut consid6rer
comme la formulation banale d'un principe fonda-
mental en droit constitutionnel canadien. Les pou-
voirs l6gislatifs du f6d6ral 6nonc6s A l'art. 91 de
l'Acte de I'Amirique du Nord britannique sont
conf6r6s exclusivement au Parlement, nonobstant
toute autre disposition de l'Acte, et particuliare-
ment I'art. 92. C'est en vertu de l'exercice du
pouvoir l6gislatif f6d6ral que le Parlement attribue
des devoirs aux tribunaux et fonctionnaires provin-
ciaux et leur confbre ses pouvoirs et il n'a besoin
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type of permission from the provinces. I cite but
one of many statements to that effect in this
Court. Rinfret J. said in Attorney-General for
Alberta and Winstanley v. Atlas Lumber Com-
pany Limited I at p. 100.

But it has long since been decided that, with respect
to matters coming within the enumerated heads of sec.
91, the Parliament of Canada may give jurisdiction to
provincial courts and regulate proceedings in such
courts to the fullest extent.

(The emphasis is my own.)

Acting upon such a power Parliament has,
throughout the Criminal Code, granted jurisdic-
tion to various provincial courts and has imposed
duties and has conferred powers on various provin-
cial officials including of course the Attorneys
General of the provinces. Those provincial courts
in exercising such jurisdiction and those Attorneys
General and other provincial officials in discharg-
ing their duties so imposed and exercising their
powers so conferred do so by virtue of the federal
legislation enacted under the enumerated head no.
27 of s. 91 of the British North America Act.

It is of course true that prior to Confederation
the Attorneys General of the various colonies
instituted prosecutions and still continue to do so
in much the same fashion. Prior to Confederation,
however, the Attorneys General acted under their
common law jurisdiction or as directed by the
valid legislation of the particular colony. After
Confederation they do so as empowered and
directed by valid federal legislation. I can see no
bar to Parliament, in the discharge of its valid
legislative power, providing that as to certain
duties or procedures the provincial officials shall
not be used exclusively but the power may also be
exercised by a federal official who may be the
Attorney General of Canada or any investigating
or prosecuting agency designated by Parliament.

Indeed it is difficult to understand how much of
the federal legislative field could be dealt with
efficiently by other methods. Much of the legisla-
tion in such fields is in essence regulatory and
concerns such typically federal matters as trade

15 [1941] S.C.R. 87.

d'aucune loi habilitante ni d'aucune autorisation
des provinces A cet 6gard. Je cite ici l'une des
nombreuses d6clarations de cette Cour A ce sujet.
Dans l'arr8t Procureur gindral de I'Alberta et
Winstanley c. Atlas Lumber Company Limited",
A la p. 100, le juge Rinfret dit:

[TRADUCTION] Mais il est 6tabli depuis longtemps
qu'en ce qui concerne les sujets compris dans l'une des
rubriques de l'art. 91, le Parlement du Canada peut
donner comp6tence aux tribunaux provinciaux et rigle-
menter entidrement les procidures devant ces tribunaux.

(Les italiques sont de moi.)

Se fondant sur ce pouvoir, le Parlement a, dans
l'ensemble du Code criminel, donn6 comp6tence A
diff6rents tribunaux provinciaux, impos6 des
devoirs et attribu6 des pouvoirs A diff6rents fonc-
tionnaires provinciaux dont, 6videmment, les pro-
cureurs g6nbraux des provinces. C'est en vertu de
la l6gislation f6d6rale 6dict6e en conformit6 du
par. 27 de l'art. 91 de l'Acte de l'Amirique du
Nord britannique que ces tribunaux provinciaux
exercent cette comp6tence et que les procureurs
g6n6raux et autres fonctionnaires provinciaux s'ac-
quittent de leurs devoirs et exercent leurs pouvoirs.

Certes, avant la Conf6d6ration, les procureurs
g6n6raux des diverses colonies intentaient des
poursuites et ils continuent de le faire A peu pris
de la mime manibre. Cependant, avant la Conf6-
d6ration, les procureurs g6n6raux agissaient en
vertu de leurs pouvoirs de common law ou d'une
loi de la colonie validement 6dict6e. Depuis la
Conf6d6ration, ils tiennent leurs pouvoirs d'une loi
f6d6rale valide. Je ne vois rien qui emp8che le
Parlement, dans l'exercice de son pouvoir l6gislatif
valide, de d6cr6ter, relativement A certains devoirs
ou proc6dures, que les fonctionnaires provinciaux
n'ont pas de rble exclusif, mais le partagent avec
des fonctionnaires f6d6raux, dont le procureur
g6n6ral du Canada, ou un organisme d'investiga-
tion ou de poursuite d6sign6 par le Parlement.

Il est d'ailleurs difficile de comprendre comment
une bonne partie du domaine l6gislatif f6d6ral
pourrait 8tre efficacement trait6e par d'autres
moyens. La l6gislation f6d6rale en ces domaines a
principalement pour but la r6glementation et porte

15 [1941] R.C.S. 87.
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and commerce, importation and exportation and
other like matters. The administration of such
fields require decisions of policy and certainly
would include the establishment of a policy as to
the means of and methods of enforcement. It
would be a denial of the basic concept of federal-
ism to permit the provincial authorities to have
exclusive control of the enforcement of such legis-
lation and the sole determination as to how and
when the legislation should be enforced by institu-
tion of prosecution or against whom such prosecu-
tion should be instituted. If the legislative field is
within the enumerated heads in s. 91, then the
final decision as to administrative policy, investiga-
tion and prosecution must be in federal hands.
Perhaps the Narcotic Control Act is a prime
example of this principle. The Act contains much
which is purely prohibitive and many provisions
creating and providing for the prosecution of
offences. But much of the statute also deals with
regulation of the trade in drugs, with the importa-
tion of them, with the use of them and with the
detailed delineation of the various classes thereof.
Trade in the drugs both legal and illicit constantly
crosses national and provincial boundaries. It is
apparent, in my opinion, that the regulation of the
subject of narcotic drugs, the policy controlling
their distribution, the investigation of breaches of
the statute or regulations and the institution of
prosecution must be carried out by federal
officials.

The contention otherwise advanced by counsel
for the various provinces is based on the provisions
of s. 92(14) of the British North America Act.
Such provision reads:

The Administration of Justice in the Province, includ-
ing the Constitution, Maintenance, and Organization of
Provincial Courts, both of Civil and of Criminal juris-
diction, and including Procedure in Civil Matters in
those Courts.

It first must be noted that s. 91(27) grants to the
federal Parliament jurisdiction in "the Procedure
in Criminal Matters" and that power is, by virtue
of the concluding sentence of s. 91, exclusive to
Parliament. Secondly and most important, s.
92(14) is by its very words limited to administra-
tion of justice "in the Province". I do not contend

sur des sujets typiquement f6d6raux comme les
6changes et le commerce, l'importation et l'expor-
tation et autres sujets semblables. L'administration
de ces domaines requiert des d6cisions de politique
et comprend certainement l'6tablissement d'une
politique sur les moyens et les modalit6s d'applica-
tion de la loi. Il serait contraire au principe fonda-
mental du f~d6ralisme de laisser aux autoritbs
provinciales le contr6le exclusif sur l'application de
ces lois et toute latitude pour d6cider quand et
comment une loi doit 8tre mise en application par
des poursuites et contre qui les intenter. Si le
domaine l6gislatif relbve d'une des rubriques de
l'art. 91, le f6d6ral doit prendre la d6cision finale
sur la politique administrative, les investigations et
les poursuites. La Loi sur les stupfiants est peut-
8tre un exemple par excellence de ce principe. La
Loi, en partie de nature purement prohibitive,
contient nombre de dispositions relatives aux
infractions et aux poursuites. Mais elle porte aussi
en grande partie sur la r6glementation du com-
merce des drogues, sur leur importation et leur
utilisation, et sur la description des diverses cat6-
gories de drogues. Le commerce, 16gal ou illicite,
des drogues traverse constamment les frontibres
provinciales et nationales. Il est donc, A mon avis,
manifeste que la r6glementation sur les stup6-
fiants, la politique visant A en contr~ler la distribu-
tion, le d6pistage des violations de la loi ou des
riglements et l'institution de poursuites incombent
a des fonctionnaires f6d6raux.

La these contraire, avanc6e par les avocats de
plusieurs provinces, est fond6e sur le par. 92(14)
de l'Acte de I'Amirique du Nord britannique:

L'administration de la justice dans la province, y
compris la constitution, le maintien et I'organisation de
tribunaux provinciaux, de juridiction tant civile que
criminelle, y compris la proc6dure en matiare civile dans
ces tribunaux.

II convient d'abord de souligner que le par. 91(27)
conf~re au Parlement f6d6ral comp6tence sur la
aproc6dure en matibre criminelles et ce, de fagon
exclusive en vertu de la dernibre phrase de l'art.
91. Deuxibmement, et cela est primordial, le par.
92(14) est, de par son texte, limit6 A l'administra-
tion de la justice adans la province*. Je ne pr6tends
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that those words mean the administration of jus-
tice in civil matters only for, in the same enume-
rated head, both "civil" and "criminal" are
expressly mentioned and contrasted and it would
have been inevitable that the draftsman would
have inserted the word "civil" in the phrase "in the
Province" if such a limitation were intended. But I
am of the opinion that the words "in the Province"
indicate that the legislator was concerned with the
operation of the judicial machinery within the
confines of the province and not with the vital
matter of who should enforce and prosecute
breaches of federal statutes.

Dealing with the provision of a federal statute
permitting the Director of Public Prosecutions, a
federal officer whose office had been created by
the statute, to institute at the instance of the
Attorney General of Canada criminal proceedings
for violation of any law prohibiting unfair trade
practices, Duff C.J. said in Reference re Dominion
Trade and Industry Commission Act 16, at p. 383:

We do not think it can be said that the authority to
provide for the prosecution of criminal offences falls
"strictly" within the subject "Criminal law and criminal
procedure,"-head 27 of the enumerated heads of sec-
tion 91; but our view is that the authority to make such
provision, and the authority to enact conditions in
respect of the institution and the conduct of criminal
proceedings is necessarily incidental to the powers given
to the Parliament of Canada under head no. 27 (Pro-
prietary Articles Trade Association v. Attorney-Gener-
alfor Canada [1931] A.C. 310, at 326-7).

It is this view which I have attempted to express
above. In the judgment of the Judicial Committee
reported as Attorney General for Ontario v. Attor-
ney General for Canada 17, it would appear, as a
result of submissions by counsel representing the
Attorney General of Canada, Lord Atkin took a
much narrower view of the provision saying at p.
416:

Nothing in the section gives either the Attorney-General
for Canada, or the Director of Public Prosecutions any
authority other than to commence proceedings in
accordance with the law of the Province, and thereafter

16 [1936] S.C.R. 379.
17 [1937] A.C. 405.

pas que cela signifie l'administration de la justice
en matibre civile seulement puisque le paragraphe
parle express6ment de juridiction acivile et acrimi-
nelles et les oppose. Il est 6vident que les r6dac-
teurs auraient ins6r6 le mot acivileD avant adans la
province, s'ils avaient voulu apporter cette restric-
tion. Mais je pense que les mots adans la province,
indiquent que le 16gislateur visait le fonctionne-
ment de l'appareil judiciaire dans les limites de la
province et non la question vitale de savoir qui doit
faire appliquer les lois f6d6rales et instituer les
poursuites pour leur violation.

Dans le Renvoi relatif & la Loi sur la Commis-
sion fdidrale du commerce et de l'industrie 16, qui
porte sur une disposition d'une loi f6d6rale autori-
sant le directeur des poursuites publiques, dont la
charge 6tait cr66e par la loi, A instituer, A la
demande du procureur g6nbral du Canada, des
proc6dures criminelles pour une infraction A l'une
des lois interdisant les pratiques d6loyales dans le
commerce, le juge en chef Duff dit, A la p. 383:

[TRADUCTION] Nous ne pensons pas que l'on puisse dire
que le pouvoir de 16gif6rer sur les poursuites criminelles
relive astrictements du domaine du adroit criminel et de
la proc6dure en matidre criminelle-par. 27 de l'art. 91;
mais nous croyons que le pouvoir de prescrire ces dispo-
sitions et le pouvoir de prescrire les conditions applica-
bles A l'institution et A la conduite des proc6dures crimi-
nelles sont n6cessairement accessoires aux pouvoirs
conf6r6s au Parlement du Canada par le par. 27 (Pro-
prietary Articles Trade Association c. Procureur gind-
ral du Canada, [1931] A.C. 310, aux pp. 326 et 327.)

C'est l'opinion que j'ai tent6 d'exprimer ci-dessus.
Dans l'arr8t du Comit6 judiciaire, publi6 sous l'in-
titul6 Procureur gindral de l'Ontario c. Procureur
gindral du Canada ", lord Atkin, r6pondant aux
arguments de l'avocat qui repr6sentait le procureur
g~n6ral du Canada, a adopt6 un point de vue plus
6troit A l'6gard de cette disposition en d6clarant, i
la p. 416:

[TRADUCTION] Rien dans cet article ne confbre au
procureur g6n6ral ou au directeur des poursuites publi-
ques un autre pouvoir que celui d'entamer les proc6dures
conform6ment au droit provincial et ensuite de pr~ter

16 [19361 R.C.S. 379.
" [1937] A.C. 405.
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to give such assistance to the authorities of the Province
as is within the existing rights of persons ...

The provision was found to be intra vires in both
Courts. With respect I find my views more in
accord with those of Duff C.J. As I have pointed
out above if the amendment to the definition of
"Attorney General" to include, at least, the Attor-
ney General of Canada when dealing with offences
other than those under the Criminal Code is prop-
erly incidental to valid legislation under s. 91, then
it is paramount to anything in s. 92(14).

For these reasons, I would answer "yes" to both
parts of the question posed for the Court and
therefore allow the appeal.

The judgment of Dickson and Pratte JJ. was
delivered by

DICKSON J. (dissenting)-Stated in narrow
terms, the question raised in these proceedings is
whether s. 2 of the Criminal Code, R.S.C. 1970, c.
C-34, authorizes the Attorney General of Canada
or his agent to prosecute offences under the Nar-
cotic Control Act, R.S.C. 1970, c. N-1. It is
apparent, however, from the amplitude of the fac-
tums and the breadth of argument in this Court,
that the issues extend far beyond that simple
question.

The Attorney General of Canada advances what
was referred to by Mr. Robinette as the "broad
proposition" that the British North America Act,
1867 gives the conduct of all criminal proceedings
to the federal power. The Provinces, who exclu-
sively supervised criminal administration, unchal-
lenged, for over a century prior to a 1968-69
amendment to the Criminal Code, hold a different
view.

Prior to 1969, there would seem to have been an
arrangement under which provincial Attorneys
General, or their agents, prosecuted Criminal
Code offences, while the agents of the federal
Attorney General prosecuted narcotics and com-
bines offences, but in the name of the provincial
Attorneys General. The expansion of the definition
of "Attorney General", operative in 1969, put an

assistance aux autorit6s de la province selon les droits
que possbdent les personnes ...

Les deux tribunaux ont conclu A la validit6 de la
disposition. Avec 6gards, je suis plut6t de l'avis du
juge en chef Duff. Comme je l'ai d6jA dit, si la
modification de la d6finition de aprocureur g6n6-
ral, pour y inclure le procureur g6ndral du
Canada, dans les cas d'infractions ne relevant pas
du Code criminel, est A bon droit accessoire A une
loi validement 6dictbe en vertu de l'art. 91, elle a
alors pr6pond6rance sur tout ce qui relbve du par.
92(14).

Pour ces motifs, je suis d'avis de r6pondre couiv
aux deux parties de la question pos6e A la Cour et,
en cons6quence, d'accueillir le pourvoi.

Le jugement des juges Dickson et Pratte a 6t6
rendu par

LE JUGE DICKSON (dissident)-Dans son sens
6troit, la question soulev6e par ce pourvoi est la
suivante: I'art. 2 du Code criminel, S.R.C. 1970,
chap. C-34, autorise-t-il le procureur g6nbral du
Canada ou son repr6sentant A instituer des pour-
suites pour les infractions A la Loi sur les stupi-
flants, S.R.C. 1970, chap. N-l? II est toutefois
manifeste, vu l'6paisseur des factums et l'ampleur
des d6bats devant cette Cour, que les points en
litige vont bien au-delA de cette simple question.

Le procureur g6n6ral du Canada soutient ce que
M, Robinette appelle la ath6se globale, savoir que
l'Acte de l'Amirique du Nord britannique, 1867
confie au f6d6ral la direction de toutes les poursui-
tes criminelles. Les provinces qui, sans rencontrer
aucune opposition, ont veill6 exclusivement A l'ad-
ministration de la justice criminelle pendant plus
d'un si6cle jusqu'A une modification du Code cri-
minel en 1968-1969, soutiennent un point de vue
different.

Il semble qu'avant 1969, il existait une entente
par laquelle les procureurs g6nbraux des provinces,
ou leurs repr6sentants, instituaient les poursuites
pour les infractions au Code criminel alors que les
repr6sentants du procureur g6nbral du Canada le
faisaient dans les affaires de stup6fiants ou de
coalitions, mais au nom des procureurs g6n6raux
des provinces. L'6largissement de la d6finition de
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end to all of that and gave rise to the present
constitutional controversy.

The Facts

The facts are not important. The respondent and
another were charged with unlawful possession of
narcotics for the purpose of trafficking, contrary to
s. 4(2) of the Narcotic Control Act. The informa-
tion was laid by an officer of the Royal Canadian
Mounted Police. The indictment was preferred by
an agent of the Attorney General of Canada.
Before plea, the respondent moved to quash the
indictment on the ground that it was preferred by
a person without lawful authority and that, conse-
quently, the judge before whom the charges were
pending did not have jurisdiction to hear the
matter. The judge dismissed the motion. Counsel
for the respondent then brought a motion to pro-
hibit further proceedings on the ground that the
Attorney General of Canada was without author-
ity to prefer the indictment unless with the consent
in writing, or as agent, of the Attorney General of
Alberta. It was common ground that the Attorney
General of Canada had not obtained the written
consent of the Attorney General of Alberta to
prefer the indictment. An order of prohibition was
made by the Appellate Division of the Supreme
Court of Alberta, McDermid and Haddad JJ.A.,
dissenting.

Leave to appeal to this Court having been grant-
ed, the constitutional issue was framed in these
terms:

Is it within the competence of the Parliament of
Canada to enact legislation as in Section 2 of the
Criminal Code to authorize the Attorney General of
Canada or his Agent

(1) to prefer indictments for an offence under the
Narcotic Control Act,

(2) to have the conduct of proceedings instituted at
the instance of the Government of Canada in respect
of a violation or conspiracy to violate any Act of the
Parliament of Canada or regulations made thereunder
other than the Criminal Code?

In a limited sense, only the first of these issues is
raised by the respondent's case at this stage.

aprocureur gbn~ralu, entr6e en vigueur en 1969, a
mis fin A tout cela et a donn6 naissance au pr6sent
litige constitutionnel.

Les faits

- Les faits ne sont pas importants. L'intim6 et une
autre personne ont 6t6 accus6s de possession ill6-
gale de stup6fiants pour en faire le trafic, en
contravention du par. 4(2) de la Loi sur les stupi-
fiants. La d6nonciation a 6t& d6pos6e par un agent
de la Gendarmerie royale du Canada. L'acte d'ac-
cusation a 6t6 pr6sent6 par un repr6sentant du
procureur g6n6ral du Canada. Avant tout plai-
doyer, l'intim6 a demand6 l'annulation de l'acte
d'accusation parce qu'il avait 6t6 pr6sent6 par une
personne non autoris6e et que, de ce fait, le juge
devant lequel se trouvaient les accusations n'avait
pas comp6tence pour entendre l'affaire. Le juge a
rejet6 la requite. L'avocat de l'intim6 a alors
pr6sent6 une requate pour faire interdire toute
autre proc6dure au motif que le procureur g6n6ral
du Canada n'avait le pouvoir de pr6senter l'acte
d'accusation que s'il avait le consentement 6crit du
procureur g6n6ral de l'Alberta ou agissait comme
son repr6sentant. II est admis que le procureur
g6ndral du Canada n'avait pas obtenu le consente-
ment 6crit du procureur gbn6ral de l'Alberta A cet
effet. La Division d'appel de la Cour supr~me de
l'Alberta a d6livr6 un bref de prohibition, les juges
McDermid et Haddad 6tant dissidents.

Par suite de l'autorisation d'appel A cette Cour,
la question constitutionnelle a 6t6 formul6e en ces
termes:

Le Parlement du Canada a-t-il comp6tence pour pro-
mulguer une 16gislation qui, comme A l'article 2 du Code
criminel, autorise le procureur g6n6ral du Canada ou
son reprbsentant

(1) A pr6senter des actes d'accusation pour une
infraction A la Loi sur les stupifiants,

(2) A diriger les proc6dures institu6es sur l'instance
du gouvernement du Canada, qui sont relatives A la
violation ou A un complot en vue de la violation d'une
loi du Parlement du Canada ou de r~glements 6tablis
en vertu d'une telle loi, A l'exclusion du Code
criminel?

A proprement parler, le cas de l'intim6 ne sou-
live A ce stade que la premibre de ces questions.

[1979] 1 R.C.S. 1007
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All of the provinces, with the exception of
Manitoba, have intervened to support the respond-
ent's position, which would give a negative
response to the questions posed.

The Interpretation of s. 2(2) of the Criminal Code

In order to define the real constitutional issue
which underlies the present dispute, it is necessary
first to analyse carefully the precise meaning and
import of the definition of "Attorney General"
found in s. 2 of the Criminal Code (referred to
hereafter as s. 2(2)). Prior to 1969 the section
read:

"Attorney General" means the Attorney General or
Solicitor General of a province in which proceedings
to which this Act applies are taken and, with respect
to the Northwest Territories and the Yukon Territory,
means the Attorney General of Canada.

As part of the amendments introduced to the Code
by 1968-69 (Can.), c. 38, s. 2(2) was amended to
read:

"Attorney General" means the Attorney General or
Solicitor General of a province in which proceedings
to which this Act applies are taken and, with respect
to
(a) the Northwest Territories and the Yukon Territo-
ry, and
(b) proceedings instituted at the instance of the Gov-
ernment of Canada and conducted by or on behalf of
that Government in respect of a violation of or con-
spiracy to violate any Act of the Parliament of
Canada or a regulation made thereunder other than
this Act,

means the Attorney General of Canada and, except for
the purposes of subsections 505(4) and 507(3), includes
the lawful deputy of the said Attorney General, Solicitor
General and Attorney General of Canada.

The question whether, as a matter of statutory
construction, s. 2(2) excludes the provincial Attor-
ney General has been much debated in this Court
and in the Courts below. Stripped of unessentials
the section reads:

"Attorney General" means the Attorney General ... of
a province in which proceedings to which this Act
applies are taken and, with respect to
(a) ... , and

Toutes les provinces, sauf le Manitoba, sont
intervenues en faveur de la thise de l'intim6, qui
imposerait une r6ponse n6gative aux deux ques-
tions.

L'interpr6tation du par. 2(37) du Code criminel

Pour d6finir la v6ritable question constitution-
nelle qui sous-tend le litige, il convient tout
d'abord d'analyser soigneusement le sens pr6cis et
la port6e rbelle de la d6finition de aprocureur
g6n6ral, A l'art. 2 du Code criminel (ci-aprbs
appel6 le par. 2(37)). Avant 1969, I'article
disposait:

aprocureur g6n6ral, d6signe le procureur g6n6ral ou
solliciteur g6n6ral d'une province oa sont intent6es des
proc6dures vis6es par la pr6sente loi et, A l'6gard des
territoires du Nord-Ouest et du territoire du Yukon,
d6signe le procureur g6n6ral du Canada.

Dans la loi modificatrice du Code, 1968-69 (Can.),
chap. 38, I'article est devenu:

aprocureur g6n6rals d6signe le procureur g6n6ral ou
solliciteur g6n6ral d'une province oA sont intent6es des
proc6dures vis6es par la pr6sente loi et d6signe,
relativement
a) aux territoires du Nord-Ouest et au territoire du
Yukon, et
b) aux proc6dures institu6es sur l'instance du gouver-
nement du Canada et dirig6es par ce gouvernement ou
pour son compte, qui sont relatives A la violation ou A
un complot en vue de la violation d'une loi du Parle-
ment du Canada ou d'un raglement 6tabli en vertu
d'une telle loi, sauf la pr6sente loi,

le procureur g6n6ral du Canada et, sauf aux fins des
paragraphes 505(4) et 507(3), comprend le substitut
l6gitime desdits procureur g6n6ral, solliciteur g6n6ral et
procureur g6n6ral du Canada.

La question de savoir si, selon les principes d'inter-
pr6tation des lois, le par. 2(37) exclut le procureur
g6nbral provincial a 6t6 longuement d6battue
devant cette Cour et les cours d'instance inf6-
rieure. Dgag6 de ses 616ments secondaires, le par.
2(37) se lit ainsi:

(procureur g6n6rals d6signe le procureur g6n6ral ...
d'une province ofi sont intent6es des proc6dures vis6es
par la pr6sente loi et d6signe, relativement
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(b) proceedings instituted at the instance of the Gov-
ernment of Canada and conducted by or on behalf of
that Government in respect of a violation of or con-
spiracy to violate any Act of the Parliament of
Canada or a regulation made thereunder other than
this Act.

means the Attorney General of Canada ...

The word "means" is normally construed as
comprehending that which is specifically described
or defined, whereas the word "includes" is general-
ly used to enlarge the meaning of the specific
words used in the statute in order to embrace
something else not specifically stated: Rex v.
McLeod'", at pp. 371-2.

It is contended that the word "and" as used in
relation to s. 2(2)(b) must be read as meaning
"but", although this cannot be the case in so far as
s. 2(2)(a) is concerned, as the Attorney General of
Canada is the one and only Attorney General in
respect of the Northwest Territories and the
Yukon Territory. Be that as it may, it seems to be
the clear intention of Parliament that once the
Attorney General of Canada has met the precondi-
tions of s. 2(2)(b), namely, (i) proceedings
"instituted at the instance of the Government of
Canada"; (ii) "conducted by or on behalf of that
Government"; and (iii) "in respect of a violation of
or conspiracy to violate any Act of the Parliament
of Canada or a regulation made thereunder other
than" the Criminal Code, then for that proceeding
the provincial Attorney General ceases to be the
"Attorney General". The Attorney General of
Canada becomes, in respect of the proceedings in
question, the "Attorney General" with all of the
powers vested in that office. Even if the final
"means" in s. 2(2) is read as "includes", the
inclusion of the Attorney General of Canada leads
to the exclusion of the Attorney General of the
province in which the proceedings are taken as
soon as proceedings are instituted at the instance
of the Government of Canada and conducted by or
on behalf of that Government, pursuant to s.
2(2)(b).

The phrases "proceedings to which this Act
applies" and "in respect of a violation of ... any
Act of the Parliament of Canada ... other than

18 (1950), 97 C.C.C. 366 (B.C.C.A.).

b) aux proc6dures institu6es sur l'instance du gouver-
nement du Canada et dirig6es par ce gouvernement ou
pour son compte, qui sont relatives A la violation ou A
un complot en vue de la violation d'une loi du Parle-
ment du Canada ou d'un raglement 6tabli en vertu
d'une telle loi, sauf la pr6sente loi,

le procureur g6n6ral du Canada ...

Le mot ad6signev vise normalement ce qui est
sp6cifiquement d6crit ou d6fini, alors que le mot
acomprendD sert g6n6ralement A 61argir le sens de
termes pr6cis de la loi pour englober quelque chose
d'autre qui n'y est pas express6ment mentionn6:
Rex c. McLeod', aux pp. 371 et 372.

On pr6tend que la conjonction aetD, en ce qu'elle
introduit I'al. 2(37)b), signifie amaisi, bien que ce
ne puisse 8tre le cas pour l'al. 2(37)a) puisque le
procureur g~n~ral du Canada est le seul et unique
procureur g6nbral des territoires du Nord-Ouest et
du territoire du Yukon. Quoi qu'il en soit, il appert
que l'intention manifeste du Parlement est que, dds
que le procureur g6ndral du Canada remplit les
conditions pr6alables prescrites A l'al. 2(37)b),
savoir, (i) des proc6dures ainstitu6es sur l'instance
du gouvernement du CanadaD; (ii) adirig6es par ce
gouvernement ou pour son compteb; et (iii) arelati-
ves A la violation ou A un complot en vue de la
violation d'une loi du Parlement du Canada ou
d'un r~glement 6tabli en vertu d'une telle loi, saufo
le Code criminel, le procureur g6ndral provincial
cesse d'Etre A leur 6gard le uprocureur g6n6ralD. Le
procureur gbn&ral du Canada devient, A l'6gard de
ces proc6dures, le aprocureur g6n6ral. avec tous les
pouvoirs que cette charge comporte. Mme si au
par. 2(37), le deuxibme ad6signeD signifie acom-
prendD, la d6signation du procureur g6n6ral du
Canada entraine l'exclusion du procureur g6n6ral
de la province oi les proc6dures ont 6t6 institu6es
d~s qu'elles l'ont 6t6 sur l'instance du gouverne-
ment du Canada et dirig6es par celui-ci ou en son
nom, conform6ment A l'al. 2(37)b).

Les expressions aproc6dures vis6es par la pr6-
sente loiv et arelatives A la violation .. . d'une loi du
Parlement du Canada ... sauf la pr6sente loio

Is (1950), 97 C.C.C. 366 (C.A.C.-B.)
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this Act" in s. 2(2) draw attention to the distinc-
tion between Criminal Code offences and offences
under any other federal enactment. By s. 27(2) of
the Interpretation Act, R.S.C. 1970, c. 1-23:

(2) All the provisions of the Criminal Code relating
to indictable offences apply to indictable offences creat-
ed by an enactment, and all the provisions of the Crimi-
nal Code relating to summary conviction offences apply
to all other offences created by an enactment, except to
the extent that the enactment otherwise provides.

Thus, the procedural provisions of the Code apply
to the whole gamut of federal statutes and regula-
tions and offences thereunder. As has been sug-
gested by Lajoie J.A. in Miller v. The Queen '9, at
p. 378, as a simple matter of statutory interpreta-
tion, s. 2(2) seems to set forth a clear rule:

[TRANSLATION] (a) when proceedings are instituted
in a province pursuant to the Criminal Code, the bill
of indictment must be preferred and the proceedings
conducted by the Attorney General of that province;
(b) when proceedings are instituted in the Northwest
Territories or in the Yukon Territory, "Attorney Gen-
eral" means the Attorney General of Canada;

(c) when proceedings are instituted in a province in
respect of a violation of an Act of the Parliament of
Canada other than the Criminal Code, the bill of
indictment can be preferred, and the proceedings
conducted by the Attorney General of the province or
by the Attorney General of Canada;
(d) except for the situations provided for in s-s.
505(4) and 507(3), Attorney General of a province or
Attorney General of Canada includes their respective
lawful deputies.

The neat "Code/non-Code" dichotomy found in
s. 2(2)(b) may not serve when one comes to consti-
tutional analysis.

The Present Role of the Attorney General in
Criminal Proceedings

When we turn to the language of the Criminal
Code we find that the terms "prosecutor" and
"Attorney General" are both used. "Prosecutor" is
defined in s. 2 of the Code as:

19 (1975), 30 C.R.N.S. 372 (Que. C.A.).

attirent l'attention sur la distinction entre les
infractions au Code criminel et les infractions A
d'autres lois f6dbrales. Le paragraphe 27(2) de la
Loi d'interpritation, S.R.C. 1970, chap. 1-23, pr6-
voit que:

(2) Toutes les dispositions du Code criminel relatives
aux actes criminels s'appliquent aux actes criminels
cr66s par un texte 16gislatif, et toutes les dispositions du
Code criminel relatives aux infractions punissables sur
d6claration sommaire de culpabilit6 s'appliquent A
toutes les autres infractions cr66es par un texte 16gislatif,
sauf dans la mesure oa ce dernier en d6cide autrement.

Ainsi les dispositions proc6durales du Code s'appli-
quent A l'ensemble des lois et r~glements f6d6raux
et aux infractions cr66es par eux. Comme l'a sug-
g6r6 le juge Lajoie dans l'arrat Miller c. La
Reine19, A la p. 378, selon les principes d'interpr6-
tation des lois,' le par. 2(37) 6nonce une r6gle
claire.

a) Lorsque des proc6dures sont intent6es dans une
province en vertu du Code criminel, l'acte d'accusa-
tion doit etre pr6sent6 et les proc6dures conduites par
le procureur g6n6ral de cette province;
b) Lorsque des proc6dures sont intentbes dans les
territoires du Nord-Ouest ou dans celui du Yukon,
sprocureur g6n6ral d6signe le procureur g6n6ral du
Canada;
c) Lorsque des proc6dures sont intent6es dans une
province relativement A une violation d'une loi du
Parlement du Canada autre que le Code criminel,
I'acte d'accusation peut 8tre pr6sent6, et les proc6du-
res conduites par le procureur g6n6ral de la province
ou par le procureur g6n6ral du Canada;
d) Sauf dans les cas pr6vus aux art. 505(4) et 507(3),
procureur g6n6ral d'une province ou procureur g6n6-
ral du Canada comprend leurs substituts 16gitimes
respectifs.

La dichotomie simple Code/non-Code* A l'al.
2(37)b) ne trouve aucune application en matiare
d'analyse constitutionnelle.

Le rdle actuel du procureur g6n6ral dans les pro-
c6dures criminelles

Dans le texte du Code criminel, on trouve A la
fois les termes apoursuivants et sprocureur g6n6-
ralb. aPoursuivants est d6fini A l'art. 2 du Code en
ces termes:

19 (1975), 30 C.R.N.S. 372 (C.A. Qub.).
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... the Attorney General or, where the Attorney Gener-
al does not intervene, . . . the person who institutes
proceedings to which this Act applies, and includes
counsel acting on behalf of either of them.

Generally speaking, the term "prosecutor" is
employed in the procedural provisions of the Code.
At the preliminary stages, i.e. election and possible
preliminary inquiry, it is the "prosecutor" who
acts and that prosecutor need not be the "Attorney
General". The term "Attorney General" appears
at a number of crucial stages, notably the prefer-
ring of indictments and consenting to the accused's
re-election of mode of trial on indictment as well
as staying proceedings or moving for appeals.

The role of the Attorney General in criminal
proceedings, as contrasted to the role of the
"prosecutor", can best be defined in terms of three
classifications of powers, unique to the Attorney
General and his agents, or in some instances to the
Attorney General alone.

(1) The Power to Intervene. Under this heading
fall two interrelated powers, the entry of a stay of
proceedings, and a more general power of inter-
vention. The Attorney General, or counsel
instructed by him for the purpose, may direct that
proceedings be stayed, whether the Attorney Gen-
eral or a private prosecutor has had the carriage of
the prosecution up to that point. The ancient
power of nolle prosequi has been given statutory
definition in s. 508 of the Code with respect to
indictable offences and in s. 732.1 for summary
conviction offences. Exercise of the power is out-
side the control of the court: R. v. Beaudry20.

The Attorney General may also exercise a
broader interventionist power, namely, the take-
over of the conduct of proceedings from a private
prosecutor, whatever the desires of that private
prosecutor: Re Bradley and The Queen2 l. This
general power finds expression in the definition of
"prosecutor", quoted earlier, in s. 2 of the Code.
Of all the powers of the Attorney General, the
power of intervention in criminal proceedings-

2 (1966), 50 C.R. I (B.C.C.A.).
21 (1975), 35 C.R.N.S. 192 (Ont. C.A.).

... le procureur g6n6ral ou, lorsque celui-ci n'intervient
pas, la personne qui intente des proc6dures vis6es par la
pr6sente loi, et comprend un avocat agissant pour le
compte de l'un ou de l'autre ...

En g6n6ral, le mot spoursuivants est utilis6 dans les
dispositions proc6durales du Code. Aux 6tapes pr6-
liminaires, savoir le choix et I'6ventuelle enquite
pr6liminaire, c'est le apoursuivantD qui agit et ce
dernier n'est pas n6cessairement le Oprocureur
g6n6ralD. On trouve l'expression aprocureur g6n6-
ral, A plusieurs 6tapes clef, notamment la pr6sen-
tation de l'acte d'accusation et l'assentiment donn6
au nouveau choix fait par l'accus6 quant au mode
de proc~s sur acte d'accusation, ainsi que la sus-
pension des proc6dures ou les appels.

La meilleure fagon de d6finir le r6le du procu-
reur g6n6ral dans les poursuites criminelles, par
rapport A celui du apoursuivantD, est d'analyser les
trois pouvoirs propres au procureur g6n6ral et A ses
repr6sentants et, dans certains cas, au procureur
g6nbral seulement.

(1) Le pouvoir d'intervention. Ceci comprend
deux pouvoirs connexes, celui d'ordonner l'arr~t
des proc6dures et un pouvoir d'intervention plus
g6n6ral. Le procureur g6nbral, ou l'avocat A qui il
a donn6 des instructions A cette fin, peut ordonner
l'arrt des proc6dures, meme si le procureur g6n6-
ral ou un poursuivant priv6 a dirig6 les poursuites
jusque-ld. L'ancien pouvoir de nolle prosequi a
requ une d6finition l6gislative A l'art. 508 du Code
pour les actes criminels et A l'art. 732.1 pour les
infractions punissables sur d6claration sommaire
de culpabilit6. Son exercice n'est pas soumis au
pouvoir d'examen des tribunaux: R. v. Beaudry20.

Le procureur g6n6ral peut 6galement exercer un
pouvoir d'intervention plus large: il peut prendre
en charge la conduite de proc6dures intenthes par
un poursuivant priv6, m8me contre le gr6 de ce
dernier: Re Bradley and The Queen 2 . Ce pouvoir
g6nbral est exprim6 dans la d6finition pr6cit6e de
upoursuivants, A l'art. 2 du Code. De tous les
pouvoirs du procureur g~ndral, le plus frappant est
son pouvoir d'intervention dans des poursuites cri-

20 (1966), 50 C.R. I (C.A.C.-B.)
21 (1975), 35 C.R.N.S. 192 (C.A. Ont.).
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which flows from the Attorney General's admitted
primacy in prosecutorial matters and enforcement
of criminal laws in the courts in the name of the
Sovereign-is the most striking.

(2) The Power to Prefer Indictments and to
Control the Mode of Trial. While the Attorney
General has a broad power of intervention in any
type of criminal proceeding, he also exercises cer-
tain specific powers in the Code in respect of more
serious offences, i.e. indictable offences, in order to
set the machinery of justice in motion. There are
four ways in which an indictment can be preferred:
(i) by the Attorney General or his agent, (ii) "by
anyone who has the written consent of the Attor-
ney General", and then two ways without interven-
tion of the Attorney General: (iii) by anyone with
the written consent of the judge, with or without
grand jury, and (iv) by order of the court. It might
be noted that the exceptional power of preferring
an indictment in the absence of a preliminary
inquiry, or upon the discharge of the accused on
preliminary, is reserved to an individual with the
written consent of a judge of the court, or to the
Attorney General himself. All of the foregoing
deals with who may prefer an indictment.

Another set of provisions relates to the control
of how the accused is to be tried. Of some impor-
tance here is that the role of the Attorney General
is restricted to consenting to the mode of trial and
does not necessitate the Attorney General, or his
agent, performing the function of "prosecutor".
Generally speaking , the accused may exercise an
unhindered right of election and a more restricted
right of re-election. But all of these rights subsist
only upon the non-intervention of the Attorney
General. The Attorney General-and only the
Attorney General-has the right to override com-
pletely the election of the accused, and require the
accused to be tried by a judge and jury.

(3) The Power to Control Appeals. Broadly
speaking, whatever the nature of the offence, one
can characterize the Attorney General's control
over appeals as being exclusive with respect to
appeals to the court of appeal in the provinces and
to this Court. Subject to the Attorney General's
general power of intervention, the informant and

minelles-qui d6coule de la primaut6 reconnue au
procureur g6n6ral en matiere de poursuites crimi-
nelles et d'application, au nom du Souverain, des
lois criminelles devant les tribunaux.

(2) Le pouvoir de pr6senter des actes d'accusa-
tion et de d6cider du mode de proc6s. Outre un
large pouvoir d'intervention dans toute poursuite
criminelle, le Code confire au procureur g6n6ral
certains pouvoirs pr6cis A l'6gard d'infractions plus
graves, les actes criminels, pour qu'il puisse mettre
l'appareil judiciaire en marche. L'acte d'accusa-
tion peut 8tre pr6sent6 de quatre fagons: (i) par le
procureur g6nbral ou son repr6sentant, (ii) apar
toute personne qui possde le consentement 6crit
du procureur gbn6ralD; les deux autres ne requi-
rent pas l'intervention du procureur g6n6ral: (iii)
par toute personne avec le consentement 6crit d'un
juge, devant un grand jury ou non, et (iv) par
ordonnance de la cour. Il convient de souligner que
le pouvoir exceptionnel de pr6senter un acte d'ac-
cusation sans enquite pr6liminaire ou quand le
pr~venu a 6t6 lib6rb apris enquite prbliminaire ne
peut 6tre exerc6 qu'avec le consentement 6crit d'un
juge de la cour, ou par le procureur g6n6ral lui-
mime. VoilA pour qui peut pr6senter un acte
d'accusation.

Un autre groupe de dispositions pr6voient com-
ment l'accuse sera jug6. 11 importe de remarquer A
cet 6gard que le r6le du procureur g6ndral se limite
A consentir au mode de procks et ne fait pas appel
A l'exercice, par ce dernier ou son repr6sentant, des
fonctions de upoursuivantD. En r6gle g6n6rale, I'ac-
cus6 a un droit absolu de choisir et un droit plus
restreint de faire un nouveau choix. Mais ces droits
ne subsistent que si le procureur g6n6ral n'inter-
vient pas. En effet, le procureur g6nbral-et le
procureur g6n6ral seulement-a le pouvoir de
modifier compl6tement le choix d'un pr6venu et
d'exiger qu'il soit jug6 par un juge et un jury.

(3) Le pouvoir de d6cider d'aller en appel. En
termes g6n6raux, quelle que soit la nature de
l'infraction, on peut dire que le procureur g6n6ral
a le pouvoir exclusif de d6cider d'aller en appel
devant la cour d'appel d'une province et devant
cette Cour. Sous r6serve du pouvoir g6n6ral d'in-
tervention du procureur g6n6ral, le d6nonciateur et
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his counsel in a summary conviction proceeding
may appeal by way of trial de novo or by way of
stated case, but once the matter moves beyond the
initial level of appeal, the Attorney General's con-
trol becomes exclusive. The Attorney General of
Canada is specifically given "the same rights of
appeal" as the Attorney General of a province in
"proceedings instituted at the instance of the Gov-
ernment of Canada and conducted by or on behalf
of that Government", in indictable and summary
conviction matters. Nonetheless, it must be noted
that the Attorney General of Canada's rights of
appeal are premised upon his power to institute
and conduct proceedings, the precise issue in con-
troversy in the present case. Further, the appeal
provisions dealing with the Attorney General of
Canada do not state that the Attorney General of
Canada becomes the "Attorney General", only
that he has "the same rights of appeal" as 'his
provincial counterparts.

Restatement of the Issues

Now that the definition of "Attorney General"
in s. 2 has been examined to determine those
situations in which the Attorney General of
Canada can become the "Attorney General" and
the unique powers of the "Attorney General" have
been touched upon, the real constitutional ques-
tions in this case can be more clearly delineated.
Section 2(2) is not simply a law specifying who
may prefer indictments. If it were so limited, no
difficulty would be experienced. There is no ques-
tion but that the Attorney General of Canada, if
he wishes, like any other person, may prefer indict-
ments and conduct proceedings with respect to
offences under federal enactments other than the
Criminal Code or, for that matter, under the Code
itself, subject of course to the same limitations as
those applying to any private prosecutor. The
issues in this case, however, are broader and they
can be more precisely put as follows:

(1) Is it within the competence of the Parlia-
ment of Canada to enact legislation as in s. 2(2) of
the Criminal Code to authorize the Attorney Gen-
eral of Canada, or his agent, to institute proceed-
ings, to prefer indictments, and to conduct pros-

son avocat dans des poursuites sommaires peuvent
interjeter appel par voie de procks de novo ou
d'expos6 de cause, mais dbs que l'affaire d6passe le
premier niveau d'appel, la d6cision revient exclusi-
vement au procureur gbn6ral. Par disposition
expresse, le procureur g6nbral du Canada posshde
les mimes droits d'appelv que le procureur g6n6-

ral d'une province dans les aproc6dures intent6es
sur l'instance du gouvernement du Canada et diri-
g6es par ou pour ce gouvernement, en matibre
d'actes criminels et de d6clarations sommaires de
culpabilit6. II faut cependant remarquer que les
droits d'appel du procureur g6n6ral du Canada
sont fond6s sur son pouvoir.d'intenter et de diriger
les poursuites, ce qui constitue pr6cis6ment le point
en litige en l'esp6ce. En outre, les dispositions
relatives aux appels ne disent pas, en ce qui con-
cerne le procureur g6n6ral du Canada, que ce
dernier devient le aprocureur g~n6rals; elles pr6ci-
sent uniquement qu'il a ales mimes droits d'appelv
que ses homologues provinciaux.

Reformulation des questions en litige

L'examen de la d6finition de aprocureur g6nbralp
A l'art. 2 a permis de d6terminer les situations dans
lesquelles le procureur g6nbral du Canada peut
devenir le uprocureur g6nbralD et les pouvoirs parti-
culiers du aprocureur g6n6rals ont 6t6 6voqu6s. On
peut d6limiter plus clairement les v6ritables ques-
tions constitutionnelles en litige. Le paragraphe
2(37) n'est pas une simple r6gle sp6cifiant qui peut
pr6senter un acte d'accusation. Si c'6tait le cas, il
n'y aurait aucune difficult6. Il est incontestable
que le procureur g6n6ral du Canada peut, s'il le
veut, comme toute autre personne, pr6senter des
actes d'accusation et diriger des poursuites A
l'6gard d'infractions A des lois f6d6rales autres que
le Code criminel ou, d'ailleurs, d'infractions au
Code lui-mime, sous r6serve cependant des m8mes
restrictions que celles impos6es au poursuivant
priv6. Les questions en litige dans ce pourvoi sont
toutefois plus larges et peuvent 8tre 6nonc6es
comme suit:

(1) Le Parlement du Canada a-t-il comp6tence
pour promulguer une l6gislation qui, comme au
par. 2(37) du Code criminel, autorise le procureur
g6nbral du Canada, ou son repr6sentant, A intenter
des proc6dures, pr6senter des actes d'accusation et
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ecutions in respect of an offence under the
Narcotic Control Act as the "Attorney General"
with all the powers of intervention, control and
appeal attaching to that office?

(2) Is it within the competence of the Parlia-
ment of Canada to enact legislation as in s. 2(2) of
the Criminal Code to authorize the Attorney Gen-
eral of Canada, or his agent, to act as the "Attor-
ney General" in respect of a violation or conspir-
acy to violate any Act of Parliament enacted under
the "criminal law" power (head 91(27)), or an Act
of Parliament enacted under any other head of
federal power in s. 91 of the British North Ameri-
ca Act?

The first question directs attention not to the
Attorney General of Canada acting as a private
prosecutor in narcotics cases, but to his acting as
principal public prosecutor similar to the provin-
cial Attorney General and exercising the same
powers of intervention, control and appeal. The
second question attempts to direct the inquiry not
to the artificial "Code/non-Code" distinction
found in s. 2 of the Criminal Code but to the
fundamental constitutional distinction between the
criminal law power and the other heads of power
found in s. 91 of the British North America Act.

It has been argued that as a matter of statutory
construction s. 2(2) does not act to exclude the
provincial Attorney General, because its effect is
to leave him with an exclusive role with respect to
Code offences and a partial role with respect to
non-Code offences. Accepting arguendo that to be
the true construction of s. 2(2), two points of
concern should here be emphasized.

First, there are a number of federal offences
which rely for their constitutional validity upon s.
91(27), the criminal law power, which are not
found in the Criminal Code. That is to say, there
are a number of federal non-Code "criminal"
offences. The effect of the last clause in s. 2(2),
along with the Interpretation Act, is to extend the

diriger des poursuites relatives A une infraction A
la Loi sur les stupifiants A titre de aprocureur
g6n6ral avec tous les pouvoirs d'intervention et de
contrble, notamment en matibre d'appel, que cette
charge comporte?

(2) Le Parlement du Canada a-t-il comp6tence
pour promulguer une 16gislation qui, comme au
par. 2(37) du Code criminel, autorise le procureur
g6n6ral du Canada ou son repr6sentant A agir
comme sprocureur g6n6ralD en ce qui concerne une
violation ou un complot en vue de la violation
d'une loi du Parlement 6dict6e en vertu de sa
comp6tence en matiere de adroit criminel, (par.
91(27)), ou d'une loi du Parlement 6dict6e dans un
autre domaine de comp6tence f6d6rale mentionn6
A l'art. 91 de l'Acte de l'Amerique du Nord
britannique?

La premibre question vise le procureur g6n6ral
du Canada non pas A titre de poursuivant priv6
dans les affaires de stup6fiants, mais A titre de
principal poursuivant public, comme l'est le procu-
reur g6n6ral d'une province, avec les m8mes pou-
voirs d'intervention, de direction et avec les mimes
droits d'appel. La deuxibme question tente d'orien-
ter la r6flexion vers la distinction constitutionnelle
fondamentale entre la comp6tence en matibre de
droit criminel et les autres domaines de comp6-
tence mentionn6s A l'art. 91 de l'Acte de l'Amiri-
que du Nord britannique et non vers la distinction
artificielle aCode/non-Code& de l'art. 2 du Code
criminel.

On a soutenu que l'interpr6tation du par. 2(37)
n'avait pas pour effet d'exclure le procureur g6n6-
ral d'une province, car il lui conf~re un r6le exclu-
sif en matibre d'infractions au Code et un rle
limit6 pour celles qui n'en rel6vent pas. A supposer
aux fins de la discussion qu'il s'agisse IA de l'inter-
pr6tation juste du par. 2(37), deux points m6ritent
d'8tre soulign6s ici.

Premibrement, nombre d'infractions f6d6rales
dont la constitutionnalit6 est fond6e sur le par.
91(27), la comp6tence en matibre de droit crimi-
nel, ne sont pas cr66es par le Code criminel. En
somme, un bon nombre d'infractions acriminellesD
fbdbrales ne sont pas pr6vues au Code. L'effet de
la dernibre partie du par. 2(37) et de la Loi
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Attorney General of Canada's potential role as
"Attorney General" to all federal offences whether
found in the Criminal Code or not. For the pur-
poses of the constitutional question, this has vital
implications. If s. 2(2), as it now stands, is found
within the powers of the federal government, then
it is manifest that there is nothing to stop the
federal government from similarly restricting the
powers of the provincial Attorney General within
the confines of the Criminal Code itself or, indeed,
of stripping provincial Attorneys General of all
Code powers. That is the "broad proposition" can-
didly advanced on behalf of the federal Crown in
these proceedings. The constitutional issue does
not respect the artificial barriers established by
terming a piece of legislation "the Criminal
Code", but directs the inquiry to the criminal law
power of s. 91(27) of the British North America
Act, 1867.

Second, a clear distinction must be drawn be-
tween statutory construction and constitutional
competence. As a matter of statutory interpreta-
tion, s. 2(2) of the Code may have the effect of
excluding the provincial Attorneys General only
partially. It would be an error, in my view, to
conclude from this that partial exclusion of the
provincial Attorneys General would be constitu-
tionally acceptable while complete exclusion would
be beyond federal power. It cannot properly be
said that because exclusion of the provincial Attor-
ney General is only partial, the federal government
is not claiming exclusive jurisdiction. If, as the
provinces contend, the supervisory role of the
Attorney General is exclusively within provincial
jurisdiction, then any act, on the part of the feder-
al government to exclude the provincial Attorney
General, in whole or in part, would not be within
federal constitutional competence.

In allocating the powers and functions of the
office of Attorney General in criminal proceedings,
the principal task is to construe two of the heads of
power found in the British North America Act,
1867:

91(27) The Criminal Law, except the Constitution of
Courts of Criminal Jurisdiction, but including the
Procedure in Criminal Matters.

d'interpritation est d'6tendre le r6le possible du
procureur g6n6ral du Canada comme aprocureur
g6n6ralD A toutes les infractions f6d6rales, cr66es
ou non par le Code criminel. Aux fins de la
question constitutionnelle, ceci a des cons6quences
fondamentales. Si le par. 2(37), dans son texte
actuel, relbve des pouvoirs du gouvernement f6d6-
ral, il est 6vident que rien n'empiche le gouverne-
ment f6d6ral de circonscrire de la mime fagon les
pouvoirs du procureur g6n6ral provincial au Code
criminel et mime, en fait, de lui retirer tous les
pouvoirs que lui conf&re le Code. C'est la ath6se
globaleD soutenue par le f6d6ral en l'espbce. La
question constitutionnelle ne s'arrate pas aux fron-
tibres artificielles dues au titre de aCode criminelD
donn6 A un texte de loi, mais requiert I'analyse de
la comp6tence en matibre de droit criminel aux
termes du par. 91(27) de l'Acte de I'Am&ique du
Nord britannique, 1867.

Deuxibmement, il faut nettement distinguer l'in-
terpr6tation des lois de la comp6tence constitution-
nelle. L'interpr6tation du par. 2(37) du Code peut
n'exclure que partiellement les procureurs g6n6-
raux des provinces. Ce serait, A mon avis, une
erreur d'en conclure que cette exclusion partielle
est constitutionnellement acceptable, mais qu'une
exclusion totale exc6derait la comp6tence f~dbrale.
On ne peut se fonder sur le caractbre partiel de
l'exclusion du procureur gbnbral provincial pour
dire que le gouvernement f6d6ral ne r6clame pas
une comp6tence exclusive. Si, comme l'ont soutenu
les provinces, le r6le de surveillance du procureur
g6n6ral relbve exclusivement de la comp6tence pro-
vinciale, il faut alors conclure que tout acte du
gouvernement f6d6ral visant A exclure, totalement
ou en partie, le procureur gbnbral provincial,
excbde la comp6tence constitutionnelle f6d6rale.

Afin de r6partir les pouvoirs et fonctions de la
charge de procureur g6nbral dans les proc6dures
criminelles, il faut se pencher principalement sur
l'interpr6tation de deux chefs de comp6tence 6non-
c6s A l'Acte de I'Amirique du Nord britannique,
1867:

91(27) Le droit criminel, sauf la constitution des
tribunaux de juridiction criminelle, mais y compris la
proc6dure en matibre criminelle.
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92(14) The Administration of Justice in the Province,
including the Constitution, Maintenance, and Organiza-
tion of Provincial Courts, both of Civil and of Criminal
Jurisdiction, and including Procedure in Civil Matters in
those Courts.

It is the position of the Attorney General of
Canada that Parliament, and Parliament alone,
has the jurisdiction to legislate with respect to the
conduct of criminal proceedings. It is the position
of the respondent and the Provinces that the Attor-
ney General's supervision over criminal proceed-
ings is exclusively within provincial jurisdiction by
reason of the Attorney General's role in the
"administration of justice in the province". The
constitutional question is not, therefore, whether
the wording of s. 2(2) does, or does not, exclude
the Attorney General of the province completely,
but the constitutional basis upon which the juris-
diction is claimed.

Perhaps the best judicial statement of the issues
in these "Attorney General" cases is to be found in
R. v. Pontbriand 2, where Hugessen A.C.J. said, at
p. 110:

I readily accept that Parliament, in the exercise of its
power to legislate over the procedure in criminal mat-
ters, may authorize persons other than the provincial
Attorney General to sign indictments. I also accept that
in the exercise of the same power Parliament may, as it
has, require that for certain crimes or in certain circum-
stances the trial of an accused shall only take place
before a jury. As long as Parliament does not interfere
with the provincial Attorney General's overriding privi-
leges of supervision and control of the process, I see no
reason why it should not authorize any federal official or
anybody else to prefer an indictment. This is not, how-
ever, what Parliament has done in s. 2. Rather what it
has purported to do is to create another "Attorney
General", whose powers are in certain circumstances
coterminous with those of the provincial Attorney
General.

Supports for the Federal Position

Is s. 2(2) to be characterized as "criminal law"
or "procedure in criminal matters" or as incidental
thereto and, therefore, a valid exercise of federal
legislative power, or is it to be characterized as

22 (1978), 1 C.R. (3d) 97 (Que. S.C.).

92(14) L'administration de la justice dans la pro-
vince, y compris la constitution, le maintien et l'organi-
sation de tribunaux provinciaux, de juridiction tant
civile que criminelle, y compris la proc6dure en matidre
civile dans ces tribunaux.

Le procureur g~n~ral du Canada soutient que le
Parlement, et seulement lui, a compitence pour
16gif6rer sur la direction des proc6dures criminel-
les. L'intim6 et les provinces soutiennent pour leur
part que le pouvoir de surveillance du procureur
g6n6ral sur les proc6dures criminelles relive exclu-
sivement de la compitence provinciale, vu le r6le
du procureur gbn&ral en matibre d'aadministration
de la justice dans la provinces. La question consti-
tutionnelle n'est donc pas de savoir si le texte du
par. 2(37) exclut compl6tement le procureur g6n6-
ral de la province, mais de d6terminer le fonde-
ment constitutionnel de la comp6tence revendi-
qu6e.

C'est probablement dans l'arrt R. c.
Pontbriand" que l'on trouve la meilleure formula-
tion judiciaire des questions en litige dans les
affaires visant le aprocureur g6n6ral. Le juge en
chef adjoint Hugessen y d6clare (p. 110):
[TRADUCTION] Je reconnais volontiers que le Parle-
ment, dans l'exercice de son pouvoir de 16gif6rer A
l'6gard de la proc6dure en matibre criminelle, peut
autoriser d'autres personnes que le procureur g6n6ral
d'une province A signer des actes d'accusation. J'admets
6galement que le Parlement, dans l'exercice de ce mime
pouvoir, peut exiger, comme il l'a fait A l'6gard de
certains crimes ou dans certaines circonstances, que le
procas d'un accus6 soit tenu devant un jury. Dans la
mesure oi le Parlement n'empidte pas sur les privilbges
pr6pond6rants du procureur g6n6ral provincial de sur-
veiller et de diriger le processus judiciaire, je ne vois rien
qui l'empAche d'autoriser un fonctionnaire f6d6ral ou
quelqu'un d'autre A pr6senter un acte d'accusation.
Cependant, ce n'est pas ce que le Parlement a fait A
l'art. 2. Au contraire, il a pr6tendu cr6er un autre
aprocureur g6n6ralD dont les pouvoirs sont dans certains
cas parallbles A ceux du procureur g6n6ral provincial.
Arguments A l'appui de la th6se f6d6rale

Le paragraphe 2(37) rel6ve-t-il du adroit crimi-
nels ou de la aproc6dure en matibre criminellei ou
leur est-il accessoire de sorte qu'il constitue un
exercice valide du pouvoir l6gislatif f6d6ral, ou

22 (1978), 1 C.R. (3d) 97 (C.S. Qu6.).
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''administration of justice within the Province"
and, therefore, ultra vires as an encroachment on
an exclusive head of provincial power? The import
of the federal case is to be found in para. 18 of the
factum of the Attorney General of Canada and I
cannot do better than to quote it:

18. By whom and in what circumstances proceedings
for violations of the criminal law may be instituted,
conducted, terminated, appealed, etc., are matters clear-
ly relating to the criminal law and procedure in criminal
matters within the meaning of Head 27 of Section 91 of
the British North America Act. The authority to make
laws in relation to classes of subject must be taken to
carry with it the authority to determine the manner in
which those laws shall be enforced and of the essence of
enforcement is authority to prescribe the necessary rules
pertaining to the initiating and conduct of any litigation
required for the purposes of enforcement.

In the absence of s. 92(14) I would agree with
that submission. It seems reasonable that, unless a
contrary intention appears in the British North
America Act, authority to make laws in relation to
a class of subject should carry with it the authority
to enforce those laws. The difficulty facing the
federal Crown, however, is that administration of
justice is an exclusive provincial head of power and
it includes the administration of criminal justice.
That was decided in Di lorio and Fontaine v. The
Warden of the Common Jail of Montreal and
Brunet 2 . The power to administer criminal justice
includes the power of enforcement. That has been
demonstrated by a century of experience during
which the provinces enforced the criminal laws.
And the power of enforcement includes, in my
view, the conduct of enforcement proceedings. Par-
liament has power to make criminal law and to
define procedures, but the provinces are empow-
ered under our Constitution to enforce those laws
in a manner consistent with those procedures.

A case much relied upon by the federal Crown is
Regina v. Pelletier 24; (application for leave to
appeal to this Court refused 25 ). In that case, the

23 [1978] 1 S.C.R. 152.
2 (1974), 18 C.C.C. (2d) 516 (Ont. C.A.).
25 [1974] S.C.R. x.

faut-il plut6t le qualifier de disposition relative A
l'aadministration de la justice dans la provinceD, et
donc d'ultra vires comme empi6tant sur un chef
exclusif de comptence provinciale? L'argument
principal de la these f6d6rale est expos6 au par. 18
du factum du procureur gbnbral du Canada; la
meilleure chose est de le citer:

[TRADUCTION] 18. Par qui et dans quelles circonstances
les procedures relatives A la violation du droit criminel
peuvent 8tre institu6es, dirig6es, abandonn6es et port6es
en appel, etc., sont des questions qui rel6vent clairement
du droit criminel et de la proc6dure en matidre crimi-
nelle au sens du paragraphe 27 de l'article 91 de l'Acte
de l'Amirique du Nord britannique. Le pouvoir de
l6gif6rer A l'6gard d'une cat6gorie de sujets emporte le
pouvoir de d6terminer la manibre de faire appliquer ces
lois, ce qui comprend n6cessairement le pouvoir de
prescrire des ragles relatives A l'institution et A la direc-
tion de toute proc6dure dans ce but.

Sans le par. 92(14), je serais d'accord. Il est en
effet raisonnable de pr6tendre qu'A d6faut d'indi-
cation d'une intention contraire A l'Acte de l'Ami-
rique du Nord britannique, le pouvoir de 16gif6rer
sur une cat6gorie de sujets emporte le pouvoir de
faire appliquer les lois. La difficult6 pour le f6d6ral
tient A ce que l'administration de la justice est un
domaine de comp6tence exclusivement provincial
qui comprend l'administration de la justice crimi-
nelle. C'est ce qui a 6t6 d6cid6 dans l'arrt Di Iorio
et Fontaine c. Le gardien de la prison commune de
Montrial et Brunet2 . Le pouvoir d'administrer la
justice en matibre criminelle comprend le pouvoir
de faire appliquer les lois: un sidcle d'histoire
durant lequel les provinces ont exerc6 ce pouvoir
en fait foi. A mon avis, le pouvoir de faire appli-
quer les lois comprend celui de diriger les poursui-
tes. Le Parlement a le pouvoir de 16gif6rer sur le
droit criminel et d'6tablir la proc6dure, mais les
provinces ont le pouvoir, en vertu de la Constitu-
tion, d'appliquer ces lois conform6ment A la proc&-
dure ainsi 6tablie.

Le gouvernement f6d6ral s'est fortement appuy6
sur 1'arr8t Regina c. Pelletier24 ; (requite pour
autorisation d'appel devant cette Cour rejet6e2 5).

23 [1978] 1 R.C.S. 152.
24 (1974), 18 C.C.C. (2d) 516 (C.A. Ont.).
25 [1974] R.C.S. x.
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accused was charged with conspiring to traffic in a
narcotic contrary to the Narcotic Control Act
thereby constituting the offence of conspiracy
under the then s. 408 of the Criminal Code. On
appeal, the appellant raised the issue as to whether
or not the Attorney General of Canada can prose-
cute in one of the provinces of Canada an accused
charged with that offence. In the course of a
lengthy judgment, delivered on behalf of the
Court, Mr. Justice Estey made the following
observations, p. 542:

On the one hand, the Province, under the guise of
"administration of justice" or the included authority to
"constitute criminal courts", has the authority to legis-
late (at least until Parliament expands the Criminal
Code prosecutorial functions to exclude the provincial
function), with reference to the appointment of a
prosecutor in provincial criminal Courts.

On the other hand, Parliament, by reason of the
combination of exclusive sovereignty in criminal law and
criminal procedure, and by its overriding authority in
matters properly related to "Peace, Order and good
Government", has jurisdiction to legislate with reference
to the prosecutorial function at least to the extent that a
manifest national interest invokes its "Peace, Order and
good Government" authority. In that event the inherent
and heretofore largely somnambulant executive function
lies in support of the enforcement of the Criminal Code
by the Attorney General of Canada and his agents.

If I understand correctly the foregoing passages,
the right of Parliament "to legislate with reference
to the prosecutorial function" is said to be ground-
ed not only upon Parliament's exclusive sovereign-
ty in criminal law and criminal procedure, but also
upon "Peace, Order and good Government" and
the "inherent and heretofore largely somnambu-
lant executive function". The challenge raised by
the accused in Pelletier to the status of the Attor-
ney General of Canada, as prosecutor, was
resolved against the accused.

The Attorney General of Ontario took no posi-
tion on the issues raised in the Pelletier proceed-
ings which, Mr. Justice Estey observed, strength-
ened him in his view:

Dans cette affaire, le prEvenu 6tait accus6 de
complot en vue de faire le trafic d'un stup6fiant, en
contravention de la Loi sur les stupifiants, et
partant de l'infraction de complot pr6vue A l'art.
408 du Code criminel. En appel, I'appelant a
soulev6 la question de savoir si le procureur g6n6-
ral du Canada peut poursuivre dans l'une des
provinces du Canada un pr6venu accus6 de cette
infraction. Dans un long jugement rendu au nom
de la Cour, le juge Estey a fait les remarques
suivantes, p. 542:

[TRADUCTION] D'une part, la province a le pouvoir,
sous le couvert de l'eadministration de la justice* ou de
la comp6tence incluse de aconstitution de tribunaux de
juridiction criminelles, de 16gif6rer relativement A la
d6signation du poursuivant devant les tribunaux provin-
ciaux de juridiction criminelle (du moins jusqu'A ce que
le Parlement 6largisse les fonctions de poursuivant en
vertu du Code criminel, au point d'en exclure compl6te-
ment les provinces).

D'autre part, le Parlement peut, de par la combinai-
son de sa comp6tence exclusive sur le droit criminel et la
proc6dure en matibre criminelle, et de son pouvoir pr6-
pond6rant relativement aux matibres li6es A bon droit A
la paix, A l'ordre et au bon gouvernement, 16gif6rer
relativement A la fonction de poursuivant, tout au moins
dans la mesure oA un intbret national manifeste fait
appel A son pouvoir de 16gif6rer A cet 6gard. Dans ce cas,
les fonctions inh6rentes A l'ex6cutif et jusque-IA large-
ment en sommeil servent A fonder le pouvoir du procu-
reur g6n6ral du Canada et de ses repr6sentants de veiller
A l'application du Code criminel.

Si je comprends bien cet extrait, le droit du Parle-
ment de l6gif6rer relativement A la fonction de
poursuivant, serait non seulement fond6 sur la
comp6tence exclusive du Parlement en matibre de
droit criminel et de proc6dure criminelle, mais
6galement sur son pouvoir de faire des lois pour la
apaix, l'ordre et le bon gouvernemento et sur des
afonctions inh6rentes A l'ex6cutif et jusque-lIA lar-
gement en sommeilv. Dans l'affaire Pelletier, I'ac-
cus6 a 6chou6 dans sa tentative de contester la
qualit6 de poursuivant du procureur g6n6ral du
Canada.

Le procureur g6n6ral de l'Ontario n'est pas
intervenu dans l'affaire Pelletier, ce qui, comme le
juge Estey l'a dit, a raffermi son point de vue:

1018 [1979] 1 S.C.R.
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That there should be a right in the Attorney General of
Canada to enforce the Criminal Code as well as other
federal criminal statutes does not appear to offend the
theory underlying our constitutional law nor the practi-
cal considerations encountered by the Province in dis-
charging its function in the administration of justice.

In the present proceedings, the circumstances
are somewhat different in that nine of the ten
provinces forcefully and ably contended for the
view that s. 2(2)(b) of the Code did, indeed, offend
the theory underlying our constitutional law as
well as raising very practical difficulties for the
provinces in discharging their respective functions
in the administration of justice.

In considering the decision in Pelletier, it should
also perhaps be observed as a preliminary matter
that an officer in the Department of Justice of
Canada, Mr. Duffy, was responsible for the con-
tent of the information, and that he represented
the Attorney General of Canada at trial, and in
the Court of Appeal. Near the beginning of the
decision, Mr. Justice Estey noted in the course of
dealing with the meaning of s. 2 and the circum-
stances surrounding the laying of the information,
at p. 522:
Thereafter the indictment was preferred before the
Grand Jury by Mr. Duffy with the consent of the
learned trial Judge pursuant to s. 505(l)(b) of the Code.

As a consequence, as Hugessen A.C.J. said in
Pontbriand, p. 105:
It is interesting to note that despite the length and
learning of the judgment in Pelletier, all that was said
on the constitutional issue was, strictly speaking, obiter
dictum. . . . Where an indictment is preferred with the
consent of a judge, the status of the person preferring it
becomes irrelevant and it matters not whether he is an
agent of the provincial Attorney General, the federal
Attorney General, or of neither. It is perhaps for this
reason that leave to appeal to the Supreme Court was
refused notwithstanding the great importance of the
constitutional question raised in the judgment of the
court.

Nonetheless, the reasoning of Pelletier has been
adopted in a number of other cases, notably R. v.

[TRADUCTION] Reconnaitre au procureur g6n6ral du
Canada un droit de faire appliquer le Code criminel et
d'autres lois p6nales f6d6rales ne contrevient manifeste-
ment pas aux principes fondamentaux de notre droit
constitutionnel ni ne souldve de difficult6s pratiques
pour la province, dans I'exercice de ses responsabilit6s en
matibre d'administration de la justice.

En l'espace, les circonstances different passable-
ment, car neuf des dix provinces sont intervenues
et oni vigoureusement et savamment soutenu que
l'al. 2(37)b) du Code contrevient en fait aux prin-
cipes fondamentaux de notre droit constitutionnel
et soulve en outre des difficult6s pratiques pour
les provinces dans l'exercice de leurs responsabili-
t6s en matibre d'administration de la justice.

Dans l'analyse de l'arrt Pelletier, il convient
aussi de souligner, en prbliminaire, que c'est un
fonctionnaire du ministdre fbd~ral de la Justice,
Me Duffy, qui 6tait responsable de la teneur de la
d6nonciation et qui a repr6sent6 le procureur g6n6-
ral du Canada au proc6s et en appel. Presque au
d6but de ses motifs, le juge Estey a fait remarquer,
en examinant la signification de l'art. 2 et les
circonstances du d6p6t de la d6nonciation (p. 522):

[TRADUCTION] En cons6quence, I'acte d'accusation fut
pr6sent6 devant le grand jury par Me Duffy, avec le
consentement du savant juge du procks, conform6ment A
l'al. 505(1)b) du Code.

Ceci a fait dire au juge en chef adjoint Hugessen
dans l'affaire Pontbriand (p. 105):

[TRADUCTION] Il est int6ressant de souligner que
malgr6 les longs et savants motifs expos6s dans l'affaire
Pelletier, tout ce qui porte sur la question constitution-
nelle est, A proprement parler, un obiter dictum. . . .
Lorsqu'un acte d'accusation est pr6sent6 avec le consen-
tement d'un juge, la qualit6 de la personne qui le
pr6sente n'est plus pertinente et il importe peu qu'il
s'agisse d'un repr6sentant du procureur g6n6ral de la
province, du procureur g6n6ral f6d6ral ou d'aucun des
deux. C'est peut-8tre pour ce motif que la Cour supreme
a rejet6 la demande d'autorisation d'appel, malgr6 l'im-
portance de la question constitutionnelle soulev6e dans le
jugement de la cour.

Quoi qu'il en soit, le raisonnement suivi dans
l'arrat Pelletier a 6t6 adopt6 dans plusieurs autres
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Dunn 26.

I would like now to discuss the following matters
which were relied upon in Pelletier: (1) Peace,
Order and good Government; (2) Inherent Execu-
tive Power; (3) Concurrency; and to consider also
one further matter (4) Characterization.

(1) Peace, Order and good Government. With
respect, I do not believe that the validity of para.
(b) of the definition "Attorney-General" in s. 2(2)
of the Criminal Code can be buttressed by Parlia-
ment's general authority to legislate with respect
to "Peace, Order and good Government".
Recourse may be had to Parliament's general
power in respect of matters of "national concern"
or of "national dimension" which are not enume-
rated in the specific heads of power. Equally,
matters enumerated in s. 92 may temporarily
reach "emergency" proportions, justifying federal
intervention in what are normally matters of pro-
vincial jurisdiction. Before it can then be invoked,
however, there must exist in Canada at the time a
state of national emergency requiring the imple-
mentation of extraordinary measures of a tempo-
rary nature. Chief Justice Laskin in Re Anti-
Inflation Act 27, at p. 426, was of the view that
Parliament might be entitled to employ Peace,
Order and good Government to act from the
"springboard" of its exclusive jurisdiction under
some head of s. 91, (in that case, its jurisdiction
over monetary policy and trade and commerce).
But in situations other than the foregoing, the
Peace, Order and good Government power is not
available, nor can it be invoked to strengthen a
claim under a head of exclusive federal power.

(2) Inherent Executive Power. In my view, an
"inherent executive function" cannot be used to
extend the ambit of legislative power of either
government. Upon Confederation, the Crown was
divided-of that, there is no doubt. But in that
division, ss. 91 and 92 of the British North Ameri-
ca Act redistributed in an exhaustive fashion the
legislative functions of a unitary state and the
executive functions must have followed, of necessi-

26 [1977] 5 W.W.R. 454 (Sask. C.A.).
27 [1976] 2 S.C.R. 373.

arrats, notamment dans R. v. Dunn 26.

J'en viens maintenant A I'6tude des points sui-
vants, retenus dans l'arr6t Pelletier: (1) la paix,
I'ordre et le bon gouvernement; (2) le pouvoir
ex6cutif inh6rent; (3) les pouvoirs concurrents; et,
une dernibre question, (4) la qualification.

(1) La paix, l'ordre et le bon gouvernement.
Avec 6gards, je ne pense pas que la validit6 de l'al.
b) de la d6finition de aprocureur g6n6rals au par.
2(37) du Code criminel puisse se fonder sur le
pouvoir g~nbral du Parlement de faire des lois pour
la paix, I'ordre et le bon gouvernement. On peut

invoquer ce pouvoir g6nbral du Parlement pour des
questions d'aintr&t nationalD ou de adimension
nationale non 6num6r6es dans les chefs pr6cis de
comp6tence. De mime, certains sujets 6numbrbs A
l'art. 92 peuvent temporairement faire l'objet
d'une aurgence> qui justifie I'intervention f6d6rale
dans des domaines relevant normalement de la
comp6tence provinciale. L'exercice de ce pouvoir
est cependant assujetti A l'existence au Canada
d'un 6tat d'urgence nationale n6cessitant la mise
en ceuvre de mesures extraordinaires de nature
temporaire. Dans l'arrAt Re: Loi anti-inflation27,
le juge en chef Laskin s'est dit d'avis (p. 426) que
le Parlement aurait le droit de recourir A son
pouvoir de 16gif6rer pour la paix, I'ordre et le bon
gouvernement en se servant comme atremplinD de
sa comp6tence exclusive aux termes d'un des para-
graphes de l'art. 91 (en l'occurrence, sa comp6-
tence en matibre de politique mon6taire, d'6chan-
ges et de commerce). Mais dans les autres
situations, on ne peut recourir au pouvoir de 16gif6-
rer pour la paix, l'ordre et le bon gouvernement ni
l'invoquer pour renforcer une revendication fond6e
sur un chef de comp6tence f6d6rale exclusive.

(2) Le pouvoir ex6cutif inh6rent. A mon avis,
un apouvoir ex6cutif inh6rentD ne peut 8tre utilis6
pour 6tendre la port6e du pouvoir l6gislatif d'un
ordre de gouvernement ou de l'autre. A l'6poque
de la Conf6d6ration, le pouvoir royal fut divis6-
cela ne fait aucun doute. Mais les art. 91 et 92 de
l'Acte de l'Amirique du Nord britannique ont
r6parti toutes les responsabilit6s 16gislatives d'un
Etat unitaire et le pouvoir ex6cutif a n6cessaire-

26 [1977] 5 W.W.R. 454 (C.A. Sask.).
27 [1976] 2 R.C.S. 373.
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ty, the distribution of legislative power. Executive
power is nurtured by and is dependent upon legis-
lative power. Executive functions, federal and pro-
vincial, must be exercised with due regard to, and
within the limits prescribed by, ss. 91 and 92
respectively. In short, the issue in this case is not
one of executive power, but of legislative com-
petence.

In Pelletier, the proposition was advanced that
executive power to enforce the statutes of Parlia-
ment, and of the Legislatures, follows upon the
legislative authority to enact those statutes. One
could not question this as a broad and general
statement, but it does little to assist in resolving
the issue facing the Court in the present case,
namely, which Legislature has authority to enact
legislation in relation to the prosecution, conduct,
and supervision of criminal proceedings. I am
quite prepared to accept the proposition that, in
respect of heads of federal power other than head
27, there may be implicit and inherent power
residing in the federal executive to enforce the
Acts validly enacted by Parliament, such as Reve-
nue, Customs, Fisheries, and Bankruptcy statutes
and regulations. The case of P.E.I. Potato Mar-
keting Board v. H. B. Willis, Inc. 28, is a good
example of the administration of a non-criminal
federal enactment. Administration provisions were
upheld as a valid exercise of federal executive
power to administer federal statutes, but the stat-
ute there being considered, the Agricultural Prod-
ucts Marketing Act, was not a criminal statute,
and so the relationship between s. 91(27) and s.
92(14) of the British North America Act was not
in any way engaged. A different situation obtains
with respect to s. 91(27) and s. 92(14) because of
the specific conferral upon the provinces of the
right and responsibility to administer justice, par-
ticularly criminal justice. The quarrel here is not
over the right of Parliament to enforce its own
enactments but rather, and this bears repeated
emphasis, the attempt by Parliament to exclude
the provinces from the right to supervise criminal
prosecutions.

28 [1952] 2 S.C.R. 392.

ment suivi la r6partition du pouvoir 16gislatif. Le
pouvoir ex6cutif prend sa source dans le pouvoir
l6gislatif et y est entibrement subordonn6. Le pou-
voir ex6cutif, f6d6ral et provincial, doit respecter
les limites prescrites aux art. 91 et 92 respective-
ment. Bref, le litige en l'esp~ce ne porte pas sur le
pouvoir ex6cutif, mais sur la comp6tence 16gisla-
tive.

Dans l'arr8t Pelletier, on a soutenu que le pou-
voir ex6cutif de faire appliquer les lois du Parle-
ment et des 16gislatures va de pair avec la comp6-
tence l6gislative d'6dicter ces lois. C'est un
principe g6nbral incontestable, mais il n'est d'au-
cun secours pour r6soudre le problme soumis A la
Cour en 1'esp6ce, savoir, quel corps l6gislatif a le
pouvoir d'6dicter les lois relatives A la poursuite, la
conduite et la surveillance de proc6dures criminel-
les. Je suis bien prit A reconnaltre qu'en ce qui
concerne les chefs de comp6tence f6d6rale autres
que le par. 27, I'ex6cutif f6d6ral peut avoir un
pouvoir implicite et inh6rent de faire appliquer les
lois validement 6dict6es par le Parlement, comme
les lois relatives A l'accise, aux douanes, aux pache-
ries, et A la faillite et leurs r~glements d'applica-
tion. L'arr6t P.E.I. Potato Marketing Board c.
H.B. Willis, Inc. 28, donne un bon exemple d'admi-
nistration d'une loi f6dbrale ne relevant pas du
droit criminel. Cette Cour a jug6 que les disposi-
tions administratives en question constituaient un
exercice valide du pouvoir ex6cutif f6dbral d'admi-
nistrer les lois f6d~rales, mais la loi consid6r6e
dans cette affaire, la Loi sur l'organisation du
marchi des produits agricoles, ne relevait pas du
droit criminel de sorte que le lien entre les par.
91(27) et 92(14) de I'Acte de l'Amirique du Nord
britannique n'entrait aucunement en jeu. Une si-
tuation diff~rente privaut dans le cas des par.
91(27) et 92(14) puisque les provinces sont expres-
s6ment investies du droit et de la responsabilit6
d'administrer la justice, particulibrement en
matibre criminelle. Le diff6rend ne porte pas sur le
droit du Parlement de faire appliquer ses propres
lois et r~glements, mais plut6t, et il convient d'in-
sister sur ce point, sur la tentative du Parlement de
retirer aux provinces le droit de surveillance des
poursuites criminelles.

28 [1952] 2 R.C.S. 392.

[1979] I R.C.S. 1021LA REINE C. HAUSER Le Juge Dickson



1022 THE QUEEN V. HAUSER Dickson J. [1979] 1 S.C.R.

(3) Concurrency. In Pelletier, the concept of
concurrency was accepted. At the beginning of the
judgment, the door is opened to this possibility, at
p. 523:
At the same time it should be observed that the search
for an answer to this question should not be restricted by
an assumption that the appointment of a prosecutor in a
criminal Court is necessarily the exclusive prerogative or
duty of one or the other of the plenary authorities
established under the British North America Act, 1867.

It will be observed that the issue is here cast in
terms of the power to appoint a prosecutor in a
criminal court, not the supervisory powers of the
Attorney General. Subsequently, s. 2(2) is charac-
terized in this manner, at p. 530:

for here the Criminal Code provision does not purport to
establish exclusivity on the Attorney-General of Canada
and thus does not purport "to occupy the field" as
against such statutes as the Crown Attorneys Act of
Ontario.

With respect, in my view the effect of s. 2(2) is to
establish exclusivity on the part of the federal
Attorney General in the proceedings which he
chooses to enter and, as to those proceedings, he
does "occupy the field" as against the provincial
Attorney General, and as against Crown Attorneys
and all other persons.

Later in Pelletier, at p. 544, the concurrency
point is repeated and an inherent difficulty in the
interpretation is acknowledged:

It was submitted by the appellant that a finding of
concurrent authority to institute and conduct prosecu-
tions under the Criminal Code would lead to confusion
and uncertainty in that it is conceivable that one plenary
authority might institute a proceeding and the other
authority might enter a plea of nolle prosequi. In the
same spirit as observed by Street, J., in R. v. Bush
(1888), 15 O.R. 398, one should not assume the inter-
vention by one authority in proceedings instituted by the
other. Furthermore, that problem can be readily dealt
with by the Courts if and when it should ever arise.

With all due respect, it would appear to me that
the concept of concurrency is only consistent with
the notion that s. 2(2) of the Code simply alters
the provisions respecting who may prefer indict-

(3) Les pouvoirs concurrents. L'arrat Pelletier
admet la thborie des pouvoirs concurrents. Au
d6but des motifs, on envisage cette possibilit6 (p.
523):
[TRADUCTION] II faut 6galement souligner que la
recherche d'une r6ponse A cette question ne devrait pas
8tre limit6e par le postulat que la d6signation d'un
poursuivant devant une cour de juridiction criminelle est
n6cessairement le privilege ou le devoir exclusif de l'une
ou l'autre des autorit6s souveraines 6tablies par l'Acte de
l'Amirique du Nord britannique, 1867.

Remarquons que la question en litige est lIA formu-
1Me en termes du pouvoir de d6signer un poursui-
vant devant une cour de juridiction criminelle et
non des pouvoirs de surveillance du procureur
g6n6ral. Par la suite, le par. 2(37) est qualifi6 de la
fagon suivante (p. 530):
[TRADUCTION] car, en l'esp6ce, cette disposition du
Code criminel ne vise pas A conf6rer un pouvoir exclusif
au procureur g6n6ral du Canada et ne vise donc pas A
soccuper le champs au d6triment d'autres lois, comme
The Crown Attorneys Act de l'Ontario.

Avec 6gards, j'estime au contraire que le par.
2(37) vise en fait A conf6rer un pouvoir exclusif au
procureur g6ndral f6d6ral dans les proc6dures qu'il
d6cide d'intenter et, A leur 6gard, qu'il aoccupe le
champD au d6triment du procureur g6n6ral provin-
cial, des substituts du procureur et de toutes autres
personnes.

Plus loin dans l'affaire Pelletier (A la p. 544), la
thborie des pouvoirs concurrents est reprise, avec
la constatation d'une difficult6 inhbrente d'inter-
pr6tation:

[TRADUCTION] L'appelante a pr6tendu que conclure
A l'existence de pouvoirs concurrents d'instituer et de
diriger des poursuites relevant du Code criminel entrai-
nerait confusion et incertitude, car il pourrait arriver
qu'une autorit6 souveraine institue des poursuites et que
l'autre d6cide de d6poser un nolle prosequi. Toutefois,
comme l'a fait remarquer le juge Street dans R. v. Bush
(1888), 15 O.R. 398, il ne faut pas pr6sumer qu'une
autorit6 interviendra dans des proc6dures institu6es par
l'autre. En outre, les tribunaux peuvent facilement
r6gler ce probl~me si jamais il se pr6sente.

Avec 6gards, je pense que la notion de pouvoirs
concurrents est seulement compatible avec l'id6e
que le par. 2(37) du Code ne fait que modifier les
dispositions relatives A la d6signation de la per-
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ments, and not with the view that the section
renders the Attorney General of Canada for the
proceeding in question the "Attorney General",
with all the powers attaching thereto, including the
entering of a stay of proceedings.

In Di lorio, reference is made to the "aspect
doctrine" at p. 207: "a matter which for some
purpose may fall within the scope of the federal
power over criminal law and procedure may also
fall within the legitimate concern of the provinces
as pertaining to the Administration of Justice";
and at pp. 225-6: "Given the ancillary powers of
the Parliament of Canada and the interrelated
aspects of criminal justice, one is likely to find
room for overlapping legislation in this area". The
general principle is accepted but the constitutional
conflict engendered by s. 2(2) is too sharp and too
complete to make this an appropriate case for an
application of the "double-aspect" doctrine. It is
difficult to perceive in what "aspect" and for what
"purpose" the two governments can differentiate
their claims to jurisdiction. Both claim jurisdiction
over the powers of the Attorney General in crimi-
nal proceedings for the identical aspect and the
identical purpose, namely, the prosecution and
supervision of criminal offences. Nor is this sur-
prising, since the two levels exercise their power
within a divided jurisdiction over a single subject-
matter. I agree with the contention of the Attorney
General of Saskatchewan that the ancillary doc-
trine or the aspect doctrine is not a means of
overcoming the problems of divided jurisdiction, or
of converting divided jurisdiction into fully concur-
rent or overlapping power.

The aspect doctrine finds its classic statement in
the judgment of Duff J. in Reference re Validity
of the Combines Investigation Act29 , at p. 413:

29 [1929] S.C.R. 409.

sonne habilit6e A pr6senter un acte d'accusation,
mais non avec l'id6e que cet article fait du procu-
reur g6n6ral du Canada, aux fins des proc6dures
en question, le uprocureur g6n6ralo avec tous les
pouvoirs que comporte cette charge, y compris
l'arr6t des proc6dures.

Dans Di lorio, voici ce que l'on dit au sujet de la
athborie du double aspectD, A la p. 207: aune
matibre qui pour certaines fins rel6ve de la comp6-
tence f6d6rale sur le droit criminel et la proc6dure
criminelle, peut aussi faire l'objet 16gitime de 16gis-
lation provinciale par rapport A l'administration de
la justice)); et, aux pp. 225 et 226: aLes pouvoirs
accessoires du Parlement du Canada et les aspects
multiples et corr6latifs de la justice en matibre
criminelle peuvent probablement donner lieu A un
chevauchement de lois dans ce champ d'activit6si.
Le principe g6n6ral est donc accept6, mais le con-
flit constitutionnel engendr6 par le par. 2(37) est
trop aigu et trop fondamental pour que la pr6sente
affaire constitue un cas appropri6 d'application de
la thborie du adouble aspect). Il est en effet diffi-
cile de saisir sous quel uaspectD et A quelles efins
les deux gouvernements peuvent diff6rencier leurs
revendications de comp6tence. Ils revendiquent
tous deux les pouvoirs du procureur g6n6ral en
matibre de poursuites criminelles sous le meme
aspect et aux m~mes fins, savoir le pouvoir de
poursuite et de surveillance A l'6gard des infrac-
tions criminelles. Ce n'est d'ailleurs pas 6tonnant
puisque les deux ordres de gouvernement exercent
leur pouvoir selon un partage des comp6tences sur
un seul et meme domaine. Je suis d'accord avec le
procureur g6n6ral de la Saskatchewan lorsqu'il dit
que la thborie du pouvoir accessoire ou la thborie
du double aspect ne doit pas servir A r6soudre les
problames de comp6tence partag6e ni A convertir
une comp6tence partag6e en un pouvoir totalement
concurrent ou en un chevauchement de pouvoirs.

Dans le Renvoi sur la validiti de la Loi des
enquites sur les coalitions29 , le juge Duff a for-
mul6 la d6finition classique de la th6orie du double
aspect (A la p. 413):

29 [1929] R.C.S. 409.
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Matters, however, which in one aspect and for one
purpose fall within the jurisdiction of a province over the
subjects designated by one or more of the heads of s. 92,
may in another aspect and for another purpose, be
proper subjects of legislation under s. 91, and in particu-
lar under head 27.

The example employed by Duff J. to demon-
strate the aspect doctrine was the interrelationship
between s. 91(27) and s. 92(13) (Property and
Civil Rights). Most interesting, however, is the
lengthy caveat on the preceding page, a passage
usually overlooked:

The words of head 27 read in their widest sense would
enable Parliament to take notice of conduct in any field
of human activity, by prohibiting acts of a given descrip-
tion and declaring such acts to be criminal and punish-
able as such. But it is obvious that the constitutional
autonomy of the provinces would disappear, if it were
open to the Dominion to employ its powers under head
27 for the purpose of controlling by such means the
conduct of persons charged with responsibility for the
working of provincial institutions. It is quite clear also
that the same result would follow, if it were competent
to Parliament, by the use of those powers, to prescribe
and indirectly to enforce rules of conduct, to which the
provincial legislatures had not given their sanction, in
spheres exclusively allotted to provincial control.

Further, in Provincial Secretary of the Province of
P.E.I. v. Eganso, at p. 401, Duff J. emphasized
that "this is a principle that must be applied only
with great caution". In his illuminating article,
"Sir Lyman Duff and the Constitution" (1974), 12
O.H.L.J. 261, Mr. Justice Le Dain sums up Duff
J.'s view of the "necessarily incidental" doctrine,
considered by many to be equivalent to the aspect
doctrine, in these terms, at p. 276:

His one qualification was that the doctrine must not be
used to destroy the essential nature of that distribution
[of jurisdiction]. This would be the case where the
doctrine is invoked, not to justify legislation with respect
to a truly ancillary matter lying outside the main subject
matter of the jurisdiction, but to assume substantially
the other half of a divided jurisdiction. He emphasized
this distinction in the Montreal Street Railway case by

30 [1941] S.C.R. 396.

[TRADUCTION] Certaines matibres qui, sous un aspect
donn6 ou pour une certaine fin, peuvent tomber sous une
des rubriques de l'art. 92 et relever ainsi de la comp6-
tence des provinces, peuvent, sous un autre aspect ou
pour une autre fin, faire l'objet, A juste titre, de 16gisla-
tion 6dict6e en vertu de l'art. 91, sp6cialement sous la
rubrique 27.

Le juge Duff a donn6 l'exemple du rapport entre
les par. 91(27) et 92(13) (proprit6 et droits civils)
pour illustrer la th6orie du double aspect. Mais la
longue mise en garde trop souvent ignor6e, que
l'on trouve A la page pr6c6dente, mbrite d'8tre
cit6e:

[TRADUCTION] Interpr6t6s dans leur sens le plus
large, les termes du par. 27 pourraient permettre au
Parlement de s'immiscer dans tous les champs de I'acti-
vit6 humaine en interdisant des actes pr6cis et en en
faisant des actes criminels, punissables A ce titre. Recon-
naltre au Dominion le droit de recourir aux pouvoirs du
par. 27 pour contr6ler par de tels moyens la conduite des
personnes investies d'une responsabilit6 dans le fonction-
nement des institutions provinciales, entrainerait de
toute 6vidence la disparition de l'autonomie constitution-
nelle des provinces. Le r6sultat serait le mime si le
Parlement pouvait, en utilisant ces pouvoirs, 6dicter et
indirectement faire appliquer des rbgles de conduite sans
I'approbation du l6gislateur provincial dans des domai-
nes de comp6tence exclusivement attribu6s aux provin-
ces.

De plus, dans l'arr~t Le Secritaire de la province
de I'lle-du-Prince-kdouard c. Egan 30 , le juge
Duff a ajout6 (p. 401) que [TRADUCTION] oil
s'agit d'un principe qu'il convient de n'appliquer
qu'avec une grande prudence). Dans un excellent
article, intitul6 eSir Lyman Duff and the Consti-
tutionm (1974), 12 O.H.L.J. 261, le juge Le Dain
r6sume en ces termes l'opinion du juge Duff sur la
thborie du pouvoir ancessairement accessoire,
que plusieurs assimilent A la th6orie du double
aspect (p. 276):
[TRADUCTION] Sa seule r6serve 6tait que cette th6orie
ne devait pas servir A d6truire la nature fondamentale de
cette r6partition [des comp6tences]. Ce serait le cas si
l'on invoquait cette thborie, non pour justifier une loi
ayant un caractbre v6ritablement accessoire au domaine
de comp6tence en cause, mais plut6t pour s'approprier
I'autre moiti6 d'une comp6tence partag6e. II a soulign6
cette distinction dans I'affaire La Compagnie de tram-

30 [1941] R.C.S. 396.

1024 THE QUEEN V. HAUSER Dickson J. [1979] 1 S.C.R.



LA REINE C. HAUSER Le Juge Dickson

contrasting legislation of an ancillary nature in relation
to property and civil rights in an area in which Parlia-
ment has plenary jurisdiction, such as banking, with
legislation in an area of divided jurisdiction, such as
transportation undertakings, in which neither half of the
main subject-matter of the divided jurisdiction can be
considered as ancillary or necessarily incidental to the
other.

Here we find the latter situation, one of divided
jurisdiction, where s. 91(27) and s. 92(14) explicit-
ly envisage a division of jurisdiction in criminal
matters. In my view, neither party can employ the
aspect doctrine to encroach upon the other half of
the divided jurisdiction.

It should not be thought that the notion of
concurrency offers an easy solution to the problem
before the Court. Because of the effects of para-
mountcy, the result of declaring concurrent juris-
diction is, so far as the office of provincial Attor-
ney General is concerned in relation to prosecution
of criminal offences, the same as a declaration of
exclusive federal power. Whether one speaks in
terms of federal power, or of concurrency, the
provincial power, being subservient, must give
way. There can never be two Attorneys General in
respect of the same proceeding. Acceptance of the
notion of concurrency would have the effect of
removing from the provincial Attorney General
the primary right and duty to prosecute in the
province.

(4) Characterization. Characterization of para.
(b) of the definition of "Attorney General" in the
Criminal Code is not difficult. As the Attorney
General of British Columbia submits, it is legisla-
tion encompassing who can set the criminal law in
motion and who can have the carriage of the
proceedings once they have been instituted. In my
view, the pith and substance of s. 2(2), the domi-
nant characteristic, is the enforcement of the
criminal law. The effect of the section is to author-
ize the Attorney General of Canada, or his agent,
to supplant the provincial Attorneys General in
instituting proceedings, preferring indictments,

ways de Montrial en opposant une 16gislation touchant
accessoirement la propri6t6 et les droits civils dans un
domaine oia le Parlement possbde une comp6tence exclu-
sive, comme les banques, A une 16gislation portant sur un
domaine de comp6tence partag6e comme les entreprises
de transport, dont on ne peut dire que l'une ou l'autre
moiti6 du domaine partag6 est accessoire ou n6cessaire-
ment accessoire A l'autre.

La pr6sente affaire correspond A cette derniare
situation. Il s'agit en effet d'une comp6tence parta-
g6e oil les par. 91(27) et 92(14) prescrivent expres-
s6ment une r6partition de la comp6tence en
matibre criminelle. A mon avis, aucune des parties
ne peut invoquer la th6orie du double aspect pour
empi6ter sur l'autre moiti6 de la comp6tence
partagbe.

Il ne faut pas croire que la notion de pouvoirs
concurrents permet de r6soudre ais6ment le pro-
bl6me soumis A la Cour. Etant donn6 les effets de
la thborie de la supr6matie des lois f6d6rales,
conclure A l'existence de pouvoirs concurrents
aurait, en ce qui concerne la charge de procureur
g6n6ral provincial en matiere de poursuite A
l'6gard d'infractions criminelles, le m~me effet que
conclure A l'existence d'un pouvoir f6d6ral exclusif.
Que l'on s'exprime en termes de pouvoir f6d~ral ou
de pouvoirs concurrents, le pouvoir provincial reste
subordonn6 et doit c6der. Il ne peut y avoir deux
procureurs g6n6raux pour la m8me proc6dure.
L'acceptation de la th6orie des pouvoirs concur-
rents aurait pour effet de retirer au procureur
g6n6ral provincial les droit et devoir primordiaux
d'intenter des poursuites criminelles dans la
province.

(4) La qualification. La qualification de l'al. b)
de la d6finition de aprocureur g6n6ral, au Code
criminel ne pose pas de problime. Comme I'all-
gue le procureur g6n6ral de la Colombie-Britanni-
que, cette disposition 16gislative d6termine qui peut
d6clencher le processus judiciaire en matibre cri-
minelle et diriger les proc6dures par la suite. A
mon avis, le caractire v6ritable du par. 2(37), sa
caractbristique principale, est l'application du droit
criminel. L'article autorise le procureur g6n6ral du
Canada, ou son repr6sentant, A supplanter les pro-
cureurs g6n6raux provinciaux lorsqu'il s'agit d'in-
tenter des proc6dures, de pr6senter des actes d'ac-
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and conducting proceedings in respect of offences
under the Narcotic Control Act, and to deprive the
Attorney General of a province from having any-
thing to do with a prosecution once it has been
instituted at the instance of the Attorney General
of Canada.

The federal position, the "broad proposition"
advanced on behalf of the Attorney General of
Canada, is that the powers exercised by the prov-
inces in the prosecution of federal offences have
been with the acquiescence of, and as a concession
from, the federal Parliament, and that Parlia-
ment's jurisdiction over criminal law and proce-
dure carries with it power over the manner of
enforcement and prosecution. If it is accepted that
the aspect doctrine is inapplicable, then we are left
only with this broad proposition. In the end, then,
the constitutional question in this case reduces
itself to the drawing of a firm line between exclu-
sive federal and provincial jurisdictions or, put
differently, the allocation of the subject-matter in
question to one or the other level of government.

The Content of the Competing Powers

Head 27 of s. 91 of the British North America
Act empowers Parliament to make substantive
laws prohibiting, with penal consequences, acts or
omissions considered to be harmful to the State, or
to persons or property within the State. The ampli-
tude of the criminal law power, to which the Lord
Chancellor referred in speaking of "the criminal
law in its widest sense" in Attorney General for
Ontario v. The Hamilton Street Railway
Company3 l, is of necessity attenuated, in respect
of the administration of criminal justice, by the
exclusive authority conferred upon provincial
Legislatures by s. 92(14). Although the point
under discussion was whether Parliament had
enacted true criminal law and s. 92(14) was not in
issue, some limitation upon the federal plenary
power under s. 91(27) was recognized by Duff J.
in Re Combines Investigation Act, supra, at p.
411:

31[1903] A.C. 524 (J.C.P.C.).

cusation et de diriger des poursuites pour des
infractions A la Loi sur les stupfiants, et A exclure
compl~tement le procureur g6n6ral d'une province
d'une poursuite si elle a 6t6 institu6e sur l'instance
du procureur g6n6ral du Canada.

Selon la thise f6d6rale, savoir la <th6se globaleo
plaid6e au nom du procureur g6nbral du Canada,
les pouvoirs exerc6s par les provinces en matibre de
poursuites relatives aux infractions f6d6rales l'ont
6t6 avec l'assentiment du Parlement f6d6ral, et en
tant que concession de sa part, et la comp6tence du
Parlement sur le droit criminel et la proc6dure en
matibre criminelle va de pair avec le pouvoir de
d6cider de la fagon d'appliquer ces lois et d'inten-
ter des poursuites. Si l'on admet que la thborie du
double aspect ne s'applique pas en l'espace, seule
cette these globale demeure. En d6finitive, la ques-
tion constitutionnelle en l'esp6ce se r6sume A
tracer une ligne de d6marcation nette entre les
comp6tences exclusives du f6d6ral et des provinces
ou, autrement dit, A attribuer le domaine en cause
A un des deux ordres de gouvernement.

Le contenu des pouvoirs rivaux

Le paragraphe 27 de l'art. 91 de l'Acte de
l'Amirique du Nord britannique habilite le Parle-
ment A 6dicter des lois qui interdisent, sous peine
de sanctions p6nales, des actes ou omissions jug6s
prbjudiciables A l'Etat, A des personnes ou A des
biens y situbs. L'ampleur du pouvoir en matibre de
droit criminel, que le lord chancelier appelle [TRA-
DUCTION] ale droit criminel dans son sens le plus
large) dans l'arrt Procureur gindral de l'Ontario
c. Hamilton Street Railway Company 3, est n6ces-
sairement att6nu6e A l'6gard de l'administration de
la justice criminelle par la comp6tence exclusive
que le par. 92(14) confbre aux l6gislatures provin-
ciales. Bien que le Renvoi sur la Loi des enquites
sur les coalitions, pr6cit6, porte sur la question de
savoir si le Parlement avait 6dict6 une loi relevant
en r6alit6 du droit criminel et que le par. 92(14)
n'y soit pas en cause, le juge Duff a n6anmoins
reconnu que le pouvoir souverain du f6d6ral en
vertu du par. 91(27) avait des limites (A la p. 411):

3' [1903] A.C. 524 (C.J.C.P.).
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Nevertheless, some limitation upon the general words
of s. 91(27) is necessarily implied by (1) the fact itself
that co-ordinate exclusive authority in respect of a varie-
ty of subjects is vested in the provincial legislatures, and
executive authority of the same order in the provincial
governments, and (2) character of the enactments of s.
92. This has been recognized in a series of cases, the
Dominion License Acts Reference; the Board of Com-
merce case; Attorney General for Ontario v. Reciprocal
Insurers; Attorney General for Canada v. Attorney
General for Alberta; Toronto Electric Commissioners v.
Snider.

Nor can "criminal procedure" be equated with
"criminal justice" or defined in such a way as to
drain of vitality the plenary power of s. 92(14): Di
Iorio and Fontaine v. The Warden of the Common
Jail of Montreal and Brunet, supra.

In Attorney General of Quebec v. Attorney Gen-
eral of Canada 32, an appeal was taken to this
Court from a judgment of the Quebec Courts,
which had held that s. 770 of the then Criminal
Code was intra vires the Parliament of Canada. In
discussing the ambit of the "criminal procedure"
aspect of s. 91(27), Taschereau J., Rinfret C.J.C.
concurring, observed at p. 603:

The power given to the federal parliament to legislate
in criminal law and criminal procedure, is the power to
determine what shall or what shall not be "criminal",
and to determine the steps to be taken in prosecutions
and other criminal proceedings before the courts.

Criminal law is concerned with the statement of
the legal principles which constitute the substance
of the law. The criminal law gives or defines rights
and obligations. Criminal procedure, on the other
hand, in its broadest sense, comprehends the mode
of proceeding by which those rights and obliga-
tions are enforced. In a more narrow sense "proce-
dure" means the machinery of the Court by which
the formal steps in a judicial proceeding are regu-
lated. If one is to give meaning to, and reconcile,
the federal power to legislate in respect of criminal
procedure with the provincial power to administer
justice, the former must, I think, be taken as

32 [1945] S.C.R. 600.

[TRADUCTION] Il n'en reste pas moins que le sens
g6n6ral du par. (27) de l'art. 91 est n6cessairement
limit6 par (1) le fait mime que les 16gislatures provincia-
les posshdent A l'6gard d'un certain nombre de sujets une
autorit6 exclusive coordonn6e avec celle du Parlement et
les gouvernements provinciaux, un pouvoir ex6cutif cor-
r6latif et (2) la nature des dispositions de l'art. 92.
Plusieurs arrats l'ont d'ailleurs reconnu, le Renvoi relatif
aux Dominion License Acts; les arrats Commission de
commerce; Procureur gindral de l'Ontario c. Les assu-
reurs mutuels; Procureur gindral du Canada c. Procu-
reur gindral de l'Alberta; Toronto Electric Commis-
sioners c. Snider.

On ne peut dire non plus que sproc6dure en
matibre criminelle> soit synonyme de ejustice en
matibre criminelle, ni d6finir cette expression de
fagon A vider de tout sens le pouvoir souverain du
par. 92(14): Di Iorio et Fontaine c. Le gardien de
la prison commune de Montrial et Brunet, pr6cit6.

L'affaire Procureur ggndral du Quibec c. Pro-
cureur giniral du Canada 2, est un pourvoi devant
cette Cour A I'encontre d'un jugement rendu par
les tribunaux qubb6cois qui ont d6clar6 l'art. 770
du Code criminel de l'6poque intra vires du Parle-
ment du Canada. Analysant la port6e de l'aspect
aproc6dure en matibre criminelle* du par. 91(27),
le juge Taschereau, avec l'accord du juge en chef
Rinfret, 6crit A la p. 603 de ses motifs:

[TRADUCTION] Le pouvoir attribu6 au Parlement du
Canada de 16gif6rer sur le droit criminel et la proc6dure
en matibre criminelle est celui de d6finir ce qui est ou ce
qui n'est pas 4criminel, et de d6terminer les 6tapes A
suivre dans les poursuites ou autres proc6dures criminel-
les devant les tribunaux.

Le droit criminel 6nonce les principes juridiques
qui constituent le fondement du droit. Le droit
criminel precise ou d6finit des droits et obligations.
En revanche, la proc6dure criminelle, dans son
sens le plus large, prescrit la facon d'assurer le
respect de ces droits et l'ex6cution de ces obliga-
tions. Dans un sens plus restreint, la gproc6dure.
d6signe les rouages judiciaires qui r6gissent les
&tapes du d6roulement d'une proc6dure judiciaire.
Si l'on veut, tout en les conciliant, donner un sens
au pouvoir f6d6ral de 16gif6rer relativement A la
proc6dure en matibre criminelle et au pouvoir pro-
vincial d'administrer la justice, il faut A mon avis

32 [1945 R.C.S. 600.
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limited to the right to define the form or manner
of conducting criminal prosecutions, i.e. the rules
according to which the substantive law is adminis-
tered. The latter, the administration of justice,
embodies the right to direct the judicial process by
which are enforced, in accordance with prescribed
federal procedures, the rights and duties recog-
nized by validly enacted federal criminal law. It
includes control over putting the machinery of the
criminal courts in motion and taking the requisite
steps to prosecute those accused of crime, as well
as discretion exercised in terminating criminal
process.

Historical Perspective

As suggested in Di Iorio and Fontaine v. The
Warden of the Common Jail of the City of Mon-
treal and Brunet, at p. 206, jurisdiction in the
strict sense cannot come through consent or laches:
"however, history and governmental attitudes can
be helpful guides to interpretation". To what
extent has the federal Parliament exercised its
purported "criminal procedure" jurisdiction over
the role of the Attorney General since Confedera-
tion? And to what extent have federal legislators
invoked any claims to that jurisdiction?

The powers and functions of the Attorneys Gen-
eral of the provinces were largely patterned upon
those of the English Attorney General, one of
whose prime functions was the initiation and con-
duct of criminal prosecutions. As the chief legal
representative of the Crown, the holder of that
office was vested with a number of wide common
law powers, the origin of many of which are lost in
history. Among the more important were (i) nolle
prosequi, the effect of which was to stay proceed-
ings on an indictment, though the accused was not
discharged; (ii) consent to prosecution, a discre-
tionary right exercisable by the Attorney General
with respect to certain types of offences, having
regard to the public interest and serving as a curb
on the almost untrammelled right of the private
individual to lay informations, prefer indictments
and prosecute; (iii) Ex Officio Informations, a
right which fell into desuetude, but in earlier times

consid6rer que le premier se limite A prescrire la
fagon de diriger des poursuites criminelles, c.-A-d.
les ragles d'application du droit positif. Par contre,
le second, I'administration de la justice, englobe le
droit de diriger le processus judiciaire destin6 A
assurer, conform6ment aux r~gles de proc6dure
6dict6es par le fbd6ral, le respect des droits et
l'ex6cution des devoirs reconnus par la 16gislation
f6dbrale valide en matibre de droit criminel. Cela
comprend le pouvoir de, d6clencher les rouages des
tribunaux criminels et de prendre des mesures
pour poursuivre les personnes accus6es d'un crime,
et le pouvoir discr6tionnaire de mettre fin aux
poursuites.

Perspective historigue

Comme le laisse entendre l'arr8t Di Iorio et
Fontaine c. Le gardien de la prison commune de
Montrial et Brunet, A la p. 206, une comp6tence
proprement dite ne s'acquiert pas par consente-
ment ou inaction; atoutefois l'histoire et I'attitude
du gouvernement peuvent nous fournir des indica-
tions utiles en matidre d'interpr6tations. Dans
quelle mesure le Parlement f6d6ral a-t-il exerc6 sa
pr6tendue comp6tence en matibre de aproc6dure
criminelle A l'6gard de la charge de procureur
g6nbral depuis la Conf6d6ration? Et dans quelle
mesure le l6gislateur fbd~ral a-t-il revendiqu6 cette
comp6tence?

Les pouvoirs et les responsabilit6s des procu-
reurs g6nbraux des provinces ont 6t6 modelbs en
grande partie sur ceux du procureur g6n6ral
anglais, dont l'une des principales responsabilit6s
6tait l'institution et la direction des poursuites
criminelles. A titre de principal repr6sentant juri-
dique du souverain, le titulaire de cette charge
6tait investi de nombreux et larges pouvoirs en
common law, dont l'origine se perd dans la nuit des
temps. Parmi les plus importants, on trouve (i) le
nolle prosequi, dont l'effet est d'arreter les proc&
dures intentbes sur acte d'accusation sans que
l'accus6 soit acquitt6; (ii) le consentement d la
poursuite, un droit discr6tionnaire que le procu-
reur g6n6ral peut exercer relativement A certains
genres d'infractions, dans l'int6r~t du public, pour
att6nuer le droit presque illimit6 de tout individu
de faire une d6nonciation, de pr6senter un acte
d'accusation et de poursuivre; (iii) les dinoncia-
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served as a tool enabling the King to by-pass the
procedures of presentment and indictment before
the grand jury and put the accused directly on
trial; (iv) Writs of Error, a limited right of appeal
for manifest error upon the record of the proceed-
ings at trial which required the discretionary grant
of the Attorney General's fiat in order to proceed.

Thus, in nineteenth century England, the Attor-
ney General was the sole public officer with re-
sponsibility in criminal matters. It was only in
1879, with the passage of the Prosecution of
Offences Act, 1879, 42 & 43 Vic., c. 22, that
another public officer, the Director of Public Pros-
ecutions, was created, acting under the direction of
the Attorney General. The Attorneys General in
Canada, implicitly and sometimes explicitly, drew
upon the English model to define their powers.
Until the Criminal Code of 1892 at least, the
provincial Attorney General's powers were largely
derived from common law.

One of the difficulties in any inquiry directed to
the pre-Confederation practice of the Attorneys
General in the various provinces is the wide varia-
tion, then as now, in the practices and procedures
adopted in the day-to-day administration of crimi-
nal justice. In Canada, as in nineteenth century
England, a wide ambit was given to the private
prosecutor and "official" prosecutions operated
within the framework of private prosecutions. The
factum filed in these proceedings by the Attorney
General of New Brunswick indicates that in that
province before Confederation, the Attorney Gen-
eral, or counsel appointed by him, took charge of a
number of prosecutions "upon every occasion
where Public Officers are concerned or any act
done which may be considered a crime or mis-
demeanour of any degree".

A more structured system of supervision and
control over criminal proceedings is found to exist
in Upper Canada. There, a resident counsel was
appointed in each county, who took the office of
County Attorney and was appointed by the Gover-
nor. His duties were assigned by statute, An Act
for the Appointment of County Attorneys, and for
other purposes, in relation to the Local Adminis-
tration for Justice in Upper Canada, S.U.C. 1857,

tions d'office, un droit tomb6 en d6subtude, mais
qui, A l'origine, 6tait utilis6 pour permettre au Roi
d'6viter les proc6dures de d6nonciation et d'accusa-
tion devant le grand jury et d'envoyer l'accus6
directement au procks; (iv) le renvoi en rivision,
un droit d'appel limit6 en cas d'erreur manifeste
au dossier du procks et qui n6cessitait le consente-
ment discr6tionnaire du procureur g6n6ral.

Au dix-neuvibme sidcle, le procureur g~nbral
6tait donc, en Angleterre, le seul fonctionnaire
public A porter des responsabilit6s en matibre cri-
minelle. Ce n'est qu'en 1879, date de l'adoption de
la Prosecution of Offences Act, 1879, 42 & 43
Vic., chap. 22, que fut cr66e la charge de directeur
des poursuites publiques, qui rel6ve du procureur
g6n6ral. Au Canada, les procureurs g6n6raux se
sont inspir6s implicitement et parfois explicitement
du modbIe anglais pour d6finir leurs pouvoirs. Du
moins jusqu'au Code criminel de 1892, les pou-
voirs des procureurs g6n6raux des provinces d6ri-
vaient en grande partie de la common law.

Une des difficult6s d'un examen des pratiques
suivies par les procureurs g6nbraux des diverses
provinces avant la Confbd6ration provient de la
grande vari6t6, qui subsiste toujours, des pratiques
et proc6dures adopt6es dans I'administration quoti-
dienne de la justice criminelle. Au Canada, tout
comme en Angleterre au dix-neuvibme sidcle, on a
donn6 beaucoup d'importance au poursuivant priv6
et les poursuites cofficielles, se dbroulaient dans le
cadre des poursuites priv6es. Le factum d6pos6 par
le procureur g6n6ral du Nouveau-Brunswick indi-
que qu'avant la Conf6d6ration, le procureur g6n6-
ral de cette province, ou l'avocat qu'il d6signait,
prenait en charge les poursuites [TRADUCTION]
adds que des fonctionnaires publics 6taient impli-
qu6s ou qu'il s'agissait d'un acte pouvant consti-
tuer un crime ou un d6lit A quelque degrbs.

Il existait toutefois dans le Haut-Canada un
syst~me plus structur6 de surveillance et de con-
tr6le des poursuites criminelles. Le gouverneur
nommait dans chaque comt6 un avocat y r6sidant
A la charge d'avocat de comt6. Ses responsabilit6s
6taient prescrites par une loi, I'Acte pour la nomi-
nation d'avocats de cornt, et pour d'autres fins,
relativement d I'administration locale de la justice
dans le Haut Canada, S.H.C. 1857, chap. 59, art.
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c. 59, s. V. The catalogue of duties of the County
Attorney gives an indication of what was under-
stood by the words "local administration of jus-
tice" at the time of Confederation. His duties may
be summarized: (i) to receive all informations and
other documents connected with criminal charges,
transmitted to him by Magistrates and Coroners of
the county in order to assure prosecutions at the
Assizes and Quarter Sessions; (ii) to institute and
conduct on the part of the Crown prosecutions for
felonies and misdemeanours at the Court of Quar-
ter Sessions, excepting the right of entering a nolle
prosequi, and generally to attend to all criminal
business at such court; (iii) to watch over the
conduct of cases in this latter court and "without
unnecessarily interfering with private individuals,
who wish in such cases to prosecute, to assume
wholly the conduct of the case where justice
towards the accused seems to demand his interpo-
sition". All of this took place against the broad
backdrop of the English system of criminal law in
Canada. The described duties of the County Attor-
ney in Upper Canada suggest a closer connection
between the "official" prosecutor and the local
machinery of investigation and administration of
justice than existed in England at the time.

In considering the impact of Confederation upon
the division of legislative jurisdiction with respect
to criminal justice, one cannot ignore the speech of
Lord Carnarvon in the House of Lords (reprinted
at pp. 76-77 of Annex 4 to W. F. O'Connor's
Report to the Speaker of the Senate of Canada
relating to "The Enactment of the British North
America Act, 1867, any lack of consonance be-
tween its terms and judicial construction of them
and cognate matters". (1939)). Lord Carnarvon
stated:
To the Central Parliament will also be assigned the
enactment of Criminal Law. The administration of it,
indeed, is vested in the local authorities; but the power
of general legislation is very properly reserved for the
Central Parliament. And in this I cannot but note a wise
departure from the system pursued in the United States,
where each State is competent to deal as it may with its
criminal code, and where an offence may be visited with
one penalty in the State of New York and with another
in the State of Virginia. The system here proposed is, I
believe, a better and a safer one; and I trust that before

V. L'6num6ration des devoirs de l'avocat de comt6
donne une indication du sens donn6 aux mots
cadministration locale de la justiceD A l'6poque de
la Conf6d6ration. Ses responsabilit6s peuvent se
r6sumer comme suit: (i) recevoir toutes les infor-
mations et autres documents relatifs aux infrac-
tions criminelles qui lui sont transmises par les
magistrats et les coroners du comt6, afin d'assurer
les poursuites aux assises et aux sessions trimes-
trielles; (ii) instituer et conduire au nom de Sa
Majest6 les poursuites pour f6lonies et pour dW1its
devant la cour des sessions trimestrielles, A l'excep-
tion du droit d'inscrire un nolle prosequi, et g6n6-
ralement vaquer A toutes les affaires criminelles
courantes devant ladite cour; (iii) veiller A la con-
duite des poursuites devant cette cour, asans inter-
venir inutilement avec les individus priv6s qui d6si-
reront poursuivre telles affaires, de conduire les
causes dans lesquelles la justice envers l'accus6
paraitra exiger son intervention. Tout ceci se
situait dans le cadre g6n6ral d'application du sys-
tame anglais de droit criminel au Canada. Les
responsabilit6s de l'avocat de comt6 dans le Haut-
Canada 6tablissent un lien plus 6troit entre le
poursuivant sofficielD et l'appareil local d'enquete
et d'administration de la justice que celui qui
existait A l'6poque en Angleterre.

Pour 6valuer l'influence de la Conf6d6ration sur
la r6partition de la comp6tence l6gislative en
matibre criminelle, on ne peut mettre de c~t6 ce
que disait lord Carnarvon de la Chambre des lords
(voir A la p. 88 l'Annexe 4 du Rapport de W. F.
O'Connor pr6sent6 au Pr6sident du S6nat du
Canada, au sujet de ala mise en vigueur de l'Acte
de l'Amirique du Nord britannique de 1867, de
l'incompatibilit6 entre ses dispositions et leur inter-
pr6tation judiciaire et de matibres connexess
(1939)). Lord Carnarvon disait:
Au parlement central sera assign6e l'adoption des lois
p6nales. L'application en est confi6e aux autorit6s loca-
les, il est vrai, mais le pouvoir de l6gif6rer A cet 6gard est
trds judicieusement r6serv6 au parlement central. Et je
ne puis m'empicher de faire remarquer que, sur ce
point, on s'6carte sagement du syst6me 6tabli aux Ptats-
Unis, oa chaque ttat a la facult6 d'6tablir les lois
p6nales de son choix et ofi un d6lit peut comporter une
peine dans l'tat de New York et une autre dans celui
de Virginie. Le systime propos6 est, A mon sens, meil-
leur et plus sfir; et j'espbre qu'avant longtemps le code
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long the Criminal Law of the four Provinces may be
assimilated-and assimilated, I will add, upon the basis
of English procedure.

The prime emphasis throughout is upon uniform
substantive offences, uniform punishments and
uniform procedures, or as Lord Carnarvon put it,
"the power of general legislation".

The federal Parliament moved fairly quickly
after Confederation to bring about some sem-
blance of uniformity in procedure, with the pas-
sage in 1869 of a series of Acts, largely patterned
upon the procedure of the united Canadas: the
Criminal Procedure Act, c. 29; the Summary
Trial Act, c. 32; the Juvenile Offenders' Act, c. 33;
the Juvenile Offenders' Act (Province of Quebec),
c. 34; the Speedy Trial Act (Ontario and Quebec),
c. 35; and the General Repeal Act, c. 36. These
Acts did little to alter the general conformity of
Canadian criminal procedure to that of England.

The General Repeal Act of 1869 repealed a
series of former Acts of the Provinces, but in s. 1
stated that "such repeal shall not extend to mat-
ters relating solely to subjects as to which the
Provincial Legislatures have, under 'The British
North America Act, 1867', exclusive powers of
legislation". One of the Acts not to be found in
Schedule B, listing those repealed, is the County
Attorneys Act of Upper Canada.

The Department of Justice Act, 1868 (Can.), c.
39, displays equal constitutional sensitivity in
creating a federal Minister of Justice, stating in s.
2:

He shall have the superintendence of all matters con-
nected with the administration of Justice in Canada, not
within the jurisdiction of the Governments of the Prov-
inces composing the same.

Section 3 defines the duties of the Minister as
Attorney General of Canada, including "the regu-
lation and conduct of all litigation for or against

p6nal des quatre provinces pourra devenir identique et le
deviendra, ajouterai-je, en s'appuyant sur la proc6dure
anglaise.

L'accent est donc mis principalement sur l'unifor-
mit6 des infractions, des sanctions et de la proc&
dure ou, pour reprendre les mots de lord Carnar-
von, sur ale pouvoir de 16gif6rerp.

Assez rapidement apr~s la Conf6d6ration, le
Parlement f6d6ral a entrepris d'uniformiser la pro-
c6dure en adoptant en 1869 plusieurs lois qui
reprenaient en grande partie la proc6dure en
vigueur dans les Canadas-Unis: Acte concernant la
procidure dans les causes criminelles, chap. 29;
Acte concernant l'administration sommaire de la
justice criminelle, chap. 32; Acte concernant les
jeunes dilinquants, chap. 33; Acte relatif aux
jeunes dilinquants dans la Province de Quibec,
chap. 34; Acte pour accildrer les procds dans les
provinces du Quibec et de l'Ontario, chap. 35;
Acte modifliant la loi criminelle, chap. 36. En
d6finitive, ces lois n'ont pas modifi6 la concordance
gbnbrale de la proc6dure criminelle canadienne
avec celle de l'Angleterre.

L'Acte modifliant la loi criminelle de 1869
abroge plusieurs lois en vigueur dans les provinces
et d6clare A l'art. 1: atelle abrogation ne s'appli-
quera pas aux matidres n'ayant trait uniquement
qu'aux sujets qui, aux termes de l'Acte de l'Amiri-
que du Nord britannique, 1867, retombent exclusi-
vement sous le contr6le l6gislatif des 16gislatures
provinciales*. L'une des lois que l'on ne trouve pas
A l'Annexe B, qui 6numbre les lois abrog6es, est
I'Acte pour la nomination d'avocats de comti du
Haut-Canada.

L'Acte concernant le Dipartement de la Justice,
1868 (Can.), chap. 39, qui cr6e le poste de Minis-
tre f6d6ral de la Justice, manifeste 6galement la
m8me prudence constitutionnelle et pr6cise A l'art.
2:
II aura la surintendance de toutes les matibres se ratta-
chant A l'administration de la Justice en Canada, n'6tant
point de la juridiction des gouvernements des Provinces
qui le composent.

L'article 3 d6crit les pouvoirs du Ministre en sa
qualit6 de procureur g6n~ral du Canada et pr6cise
notamment qu'ail r~glera et conduira les contesta-
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the Crown or any Public Department", certainly
not the language of criminal proceedings.

The Attorney General of British Columbia sub-
mits that in enacting ss. 91(27) and 92(14) of the
British North America Act, an attempt was made
to achieve a "subtle balance" between national
and local needs in the area of crime prevention and
control. Constitutional authority to enact substan-
tive criminal laws-the determination of what was
a crime and how it should be punished-was
vested in the federal government, but the adminis-
tration of the criminal law remained in the local or
provincial hands where it could be more flexibly
administered. This submission is well-supported by
the evidence. The position of decentralized control,
which had obtained in England from time
immemorial, and in Canada prior to Confedera-
tion, with local administration of justice, local
police forces, local juries, and local prosecutors,
was perpetuated and carried forward into the Con-
stitution through s. 92(14). The administration of
criminal justice was to be kept in local hands and
out of the control of the central government.

It would seem to have been the view of the
Fathers of Confederation that the countless deci-
sions to be made in the course of administering
criminal justice could best be made at the local
level. Such decisions were made locally at the time
of Confederation, and thereafter until 1969, by
provincial Attorneys General and their agents in
discharge of their significant constitutional respon-
sibility. There is, I think, a certain unity and
cohesion between the three aspects of law enforce-
ment, namely, investigation, policing, and prosecu-
tion, which would be imperilled if the investigatory
function were discharged at one level of govern-
ment and the prosecutorial function at another
level.

The enactment of s. 2(2) of the Criminal Code
may be viewed as not only an attempt to intrude
into matters traditionally reserved for the provin-
cial Attorneys General, but also as a breach of the
bargain struck at the time of Confederation. No
practical reasons have been advanced for setting

tions formbes pour ou contre la Couronne ou quel-
que D6partement publicD, ce qui est loin d'etre la
phrasbologie de la proc6dure criminelle.

Le procureur g6nbral de la Colombie-Britanni-
que all~gue qu'en adoptant les par. 91(27) et
92(14) de l'Acte de I'Amirique du Nord britanni-
que, on visait A 6tablir un c6quilibre subtil, entre
les besoins nationaux et locaux en matiare de
pr6vention et de r6pression du crime. On a conf6r6
au gouvernement f6d6ral la comp6tence constitu-
tionnelle de l6gif6rer en matibre de droit criminel
positif-c.-A-d. la d6finition des infractions et des
sanctions-et on a laiss6 l'administration du droit
criminel aux pouvoirs locaux ou provinciaux parce
qu'ils pouvaient le faire avec plus de souplesse. Cet
argument est 6tay6 par une preuve abondante. Le
paragraphe 92(14) de notre Constitution perp6tue
le principe d'un contr6le d6centralis6. Cette forme
de contr6le pr6valait en Angleterre depuis des
temps imm6moriaux et existait au Canada avant la
Conf6d6ration grAce A l'administration locale de la
justice, aux corps de police locaux, aux jurys
locaux et aux poursuivants locaux. L'administra-
tion de la justice criminelle devait donc rester aux
mains des autorit6s locales et hors de port6e du
gouvernement central.

Il semble que les Pres de la Conf6d6ration ont
jug6 prf~rable de laisser au niveau local les
innombrables d6cisions qu'exige l'administration
de la justice criminelle. A l'6poque de la Conf6d&-
ration et jusqu'en 1969, ces d6cisions 6taient prises
au niveau local par les procureurs g6nbraux pro-
vinciaux et leurs repr6sentants dans I'exercice de
leurs importantes responsabilit6s constitutionnel-
les. Il existe, A mon sens, entre les trois aspects de
la mise en application de la loi (les investigations,
le maintien de l'ordre et les poursuites), une unit6
et une coh6sion qui seraient 6branl6es si le pouvoir
d'investigation 6tait exerc6 par un ordre de gouver-
nement et celui d'intenter des poursuites par un
autre.

La promulgation du par. 2(37) du Code crimi-
nel peut donc non seulement etre consid6r6e
comme une tentative d'ing6rence dans des domai-
nes traditionnellement reserves aux procureurs
g6n6raux provinciaux, mais 6galement comme une
violation de I'entente conclue A l'6poque de la

1032 THE QUEEN V. HAUSER Dickson J. [1979] 1 S.C.R.



[1979] 1 R.C.S. LA REINE C. HAUSER Le Juge Dickson 1033

aside the practices and customs of one hundred
years. It has not been suggested that authority to
pass s. 2(2) is requisite to prevent the scheme of
the Criminal Code or of non-Code "criminal"
statutes from being frustrated or defeated. From
the material before us, it would not appear that
the arrangement existing between the federal and
provincial authorities, to which I have referred
earlier, had created any difficulties over the years.
This, of course, does not decide the matter because
we are dealing here essentially with constitutional
power and not with the effect of alleged federal
acquiescence, but the considerations I mention are
by no means irrelevant.

With reference to procedural matters, the 1892
Criminal Code of Canada followed the provisions
of the English Draft Code almost to the letter.
Section 3(b) defined Attorney General as "the
Attorney General or Solicitor General of any prov-
ince of Canada in which any proceedings are taken
under this Act, and, with respect to the North-
West Territories and the district of Keewatin, the
Attorney General of Canada". The period from
1892 to the major revision of the Code in 1953-54
witnessed little in the way of changes to the proce-
dures affecting the Attorney General. Amend-
ments in the 1953-54 revision gave the Attorney
General of Canada "the same rights of appeal in
proceedings instituted at the instance of the Gov-
ernment of Canada and conducted by or on behalf
of that Government" as the Attorney General of a
province. No alteration was made in the definition
of "Attorney General" in s. 2(2) but s. 2(33)
introduced the definition of "prosecutor".

Procedural changes from time to time in the
Criminal Code altered in minor detail the powers
and privileges of the provincial Attorney General,
but at no point did the federal government in the
exercise of its "criminal procedure" powers pur-
port to take away any of the powers of the provin-
cial Attorneys General. Only in 1968-69 did Par-
liament take the step of, in effect, creating a
second Attorney General, with competing claims
to jurisdiction in respect of the control and super-
vision of the administration of criminal justice.

Conf6d6ration. Aucune raison pratique n'a 6t6
sugg6r6e pour justifier le rejet d'usages et de cou-
tumes s6culaires. On n'a pas pr6tendu que le pou-
voir d'6dicter le par. 2(37) est requis pour emp-
cher que l'ensemble du Code criminel ou des lois
acriminelless autres que le Code soit compromis ou
sans effet. D'aprbs le dossier soumis A la Cour, il
ne semble pas que l'entente conclue entre les auto-
rit6s f6d6rales et provinciales, dont j'ai d6ji parl6,
ait, au cours des ann6es, engendr6 des difficultbs.
Il est 6vident que cela ne r6gle pas le problime
puisqu'il s'agit ici du pouvoir constitutionnel et non
de l'effet d'un pr6tendu acquiescement du f6d6ral,
mais ces consid6rations n'en demeurent pas moins
pertinentes.

En ce qui concerne les questions de proc6dure, le
Code criminel de 1892 reprend, presque A la lettre,
les dispositions du projet de code anglais. Le para-
graphe 3aa) dispose que procureur g6n6ral signifie
de procureur g6ndral ou le solliciteur g6n6ral de
toute province du Canada dans laquelle des proc6-
dures se feront sous I'empire du pr6sent acte; et
quant aux territoires du Nord-Ouest et au district
de K6watin, elle signifie le procureur g6nbral du
Canadao. Entre 1892 et 1953-54, 6poque de la
grande refonte du Code, les dispositions de proc6-
dures relatives au procureur g6n6ral sont demeu-
r6es presque inchang6es. Les modifications appor-
t6es lors de la refonte de 1953-54 ont donn6 au
procureur g6n6ral du Canada ales m6mes droits
d'appel dans les proc6dures intent6es sur l'instance
du gouvernement du Canada et dirigees par ou
pour ce gouvernement* que ceux conf6rbs au pro-
cureur g6n6ral d'une province. La d6finition de
sprocureur g6n6ral> au par. 2(36) n'a pas 6t6
modifi6e, mais le par. 2(34) a introduit la d6fini-
tion de apoursuivanti.

Les modifications de la proc6dure pr6vue au
Code criminel ont chang6, sur des d6tails mineurs,
les pouvoirs et privilkges du procureur g6n6ral
provincial, mais jamais le gouvernement f6d6ral,
dans l'exercice de sa comp6tence en matibre de
aproc6dure criminelleo, n'a pr6tendu s'approprier
l'un quelconque des pouvoirs des procureurs g6n6-
raux provinciaux. Ce n'est qu'en 1968-1969 que le
Parlement a pris la d6cision de cr6er un second
procureur g6n6ral, investi d'une comp6tence rivale
en matibre de direction et de surveillance de l'ad-
ministration de la justice criminelle.
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The Authorities

Reference should now be made to the principal
authorities which the respondent and the provin-
cial Attorneys General advance in support of their
common position. Shortly after Confederation, the
case of Attorney General v. The Niagara Falls
International Bridge Company" was heard and
decided. Strictly speaking, that case dealt with
whether the Attorney General of Ontario was the
proper Attorney General to file an information for
public nuisance or whether it should have been the
Attorney General for the Dominion. Vice-Chan-
cellor Strong, in deciding this point, drew on
analogies from criminal law and the use of ex
officio criminal information, at pp. 37-38:
... The power of making criminal laws is in the Legisla-
ture of the Dominion; but it has never been doubted that
the Attorney General of the Province is the proper
officer to enforce those laws by prosecution in the
Queen's Courts of justice in the Province.

In 1888, before the passage of the Criminal Code,
the Ontario Queen's Bench addressed the problem
of divided jurisdiction in criminal justice in deter-
mining whether it was intra vires the Province to
appoint justices of the peace, R. v. Bush 34 In
interpreting ss. 91(27) and 92(14), Street J.
observed, at pp. 403-404, with respect to the pro-
vincial head of power:

Now these words, standing alone and without any
interpretation or context, appear to me to be sufficient,
had no other clause in the Act limited them, to confer
upon the Provincial Legislatures the right to regulate
and provide for the whole machinery connected with the
administration of justice in the Provinces, including the
appointment of all the Judges and officers requisite for
the proper administration of justice in its widest sense,
reserving only the procedure in criminal matters.

After reviewing ss. 96, 100, 101 and 91(27), he
concludes at p. 404:

Everything coming within the ordinary meaning of
the expression "the administration of justice," not cov-
ered by the sections which I have referred to, therefore,
remains, in my opinion, to be dealt with by the Provin-
cial Legislatures in pursuance of the powers conferred

3 (1873), 20 Grant's Ch. R. 34.
- (1888), 15 O.R. 398.

La jurisprudence

II convient maintenant d'analyser les principaux
arrats cit6s par I'intim6 et les procureurs g6n6raux
des provinces, A l'appui de leur th6se commune.
Peu aprbs la Conf6d6ration, I'affaire Attorney
General v. The Niagara Falls International Bridge
Company33 vint devant les tribunaux. A propre-
ment parler, il s'agissait de d6terminer si le procu-
reur g6n6ral de l'Ontario 6tait le procureur g6n6ral
comp6tent pour pr6senter une d6nonciation rela-
tive A une nuisance publique ou s'il revenait plutat
au procureur g6ndral du Canada de le faire. Tran-
chant cette question, le vice-chancelier Strong tire
des analogies du droit criminel et de l'utilisation
des d6nonciations ex officio (aux pp. 37 et 38):
[TRADUCTION] ... C'est au Parlement du Canada qu'il
revient d'6dicter les lois criminelles; mais il est 6tabli que
le procureur g6n6ral de la province est l'autorit6 comp6-
tente pour les faire appliquer en instituant des poursuites
devant les cours de justice de la Reine dans la province.

En 1888, avant l'adoption du Code criminel, la
Cour du banc de la Reine de l'Ontario a tudi6 la
question de la comp6tence partag6e en droit crimi-
nel dans l'affaire R. v. Bush 34, oA elle devait
d6terminer si la province avait comp6tence pour
nommer des juges de paix. Interpr6tant les par.
91(27) et 92(14), le juge Street a fait remarquer,
aux pp. 403 et 404, au sujet du chef provincial de
comp6tence:

[TRADUCTION] J'estime que ces mots, consid6r6s iso-
16ment, dans leur sens courant ou hors contexte, suffi-
sent, si leur port6e n'est pas limit6e par d'autres disposi-
tions de l'Acte, A donner aux 16gislatures provinciales le
droit d'organiser l'appareil judiciaire n6cessaire A I'ad-
ministration de la justice dans les provinces, y compris la
nomination de juges et de fonctionnaires pour assurer la
saine administration de la justice, dans son sens le plus
large, sauf en ce qui concerne les questions de proc6dure
en matibre criminelle.

Aprbs un examen des art. 96, 100, 101 et du par.
91(27), il conclut, A la p. 404:

[TRADUCTION] Tout ce qui entre dans le sens courant
de l'expression eadministration de la justice, et qui n'est
pas couvert par les articles que j'ai mentionn6s, fait A
mon avis partie du domaine de comp6tence des 16gislatu-
res provinciales conf6r6 par le par. 14 de I'art. 92, A

3 (1873), 20 Grant's Ch. R. 34.
- (1888), 15 O.R. 398.
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upon them by para. 14 of sec. 92, excepting only what
has been subtracted from those powers by the other
sections which I have quoted.

In both Niagara Falls Bridge and Bush, the
Courts gave a large interpretation to both the role
of the provincial Attorney General and the mean-
ing of the administration of justice in the province.
Both of these judgments were rendered before the
enshrinement of the Attorney General in the
Criminal Code, yet after the creation of an Attor-
ney General of Canada in 1868.

We come then to the much discussed decision of
Wurtele J., of the Quebec Court of Queen's
Bench, in R. v. St. Louis"5 . The facts are straight-
forward. The accused was charged with obtaining
money from Her Majesty the Queen by false
pretences. The information was laid and prosecut-
ed upon by the Commissioner of the Dominion
Police, purportedly "acting as such on behalf of
Her Majesty the Queen". Before the grand jury,
the Attorney General of Canada preferred the
indictment with leave of the Court, but the grand
jury threw out the bill. In the result, Wurtele J.
held that the Commissioner was not acting as legal
representative of the Queen, but had bound him-
self over to prosecute as a private individual, and
hence was liable for all costs incurred by St. Louis
until the Attorney General of Canada intervened
with leave of the Court.

In reaching his conclusion, Wurtele J. subjected
the role of the Attorney General of Canada to a
careful scrutiny, probably the most careful anal-
ysis to be found in any of the cases in terms of the
provisions of the Code, as it then stood, as well as
in terms of the Constitution. Thus, I quote at some
considerable length from his reasons, at pp.145-6:

By the Act of Confederation, the administration of
justice in each of the Provinces is entrusted to the
Provincial Government, and it is therefore the provincial
law officers of the Crown whose duty it is to conduct or
to supervise, as the case may be, all criminal prosecu-
tions. The proceedings are generally commenced by a
private prosecutor, who lays his complaint before a
magistrate; but in cases which concern the Government
of the country or affect public interests, the prosecution

35(1897), 1 C.C.C. 141.

1'exception des sujets express6ment exclus par les autres
articles que j'ai cites.

Ainsi, dans les deux arr8ts Niagara Falls Bridge
et Bush, les tribunaux ont interpr6t6 lib6ralement
le rble du procureur g6n6ral provincial et le sens de
l'expression administration de la justice dans la
province. Ces deux jugements ont 6th rendus avant
la cons6cration du procureur g6n6ral dans le Code
criminel, mais aprbs la cr6ation de la charge de
procureur g6nbral du Canada en 1868.

J'en viens maintenant A l'analyse de l'arret trbs
controvers6 de la Cour du banc de la Reine du
Qu6bec dans R. v. St. Louis 3 . Les faits sont clairs.
L'inculp6 6tait accus6 d'avoir escroqu6 de l'argent
A Sa Majest6 la Reine. La d6nonciation a 6t6
d6pos6e et la poursuite intent6e par le Commis-
saire de la Gendarmerie du Dominion, qui pr6ten-
dait eagir au nom de Sa Majest6 la ReineD. Devant
le grand jury, c'est le procureur g6n6ral du Canada
qui, avec l'autorisation de la Cour, a pr6sent6
l'acte d'accusation, mais le grand jury a refus6 la
mise en accusation. En d6finitive, le juge Wurtele
a statu6 que le Commissaire n'agissait pas A titre
de repr6sentant 16gal de la Reine, mais qu'il avait
intent6 les poursuites A titre priv6, et 6tait en
cons6quence tenu des frais engag6s par St. Louis
jusqu'A l'intervention du procureur gbn~ral du
Canada, sur autorisation de la Cour.

Pour parvenir A cette conclusion, le juge Wur-
tele a minutieusement examin6 le r8le du procu-
reur g6n6ral du Canada; c'est probablement l'ana-
lyse jurisprudentielle la plus pouss6e des
dispositions du Code, telles qu'elles existaient
alors, ainsi que de la Constitution. Je n'h6site donc
pas A citer un large extrait de ses motifs, aux pp.
145 et 146:

[TRADUCTION] L'Acte de la Conf6d6ration confie au
gouvernement provincial l'administration de la justice
dans chaque province et c'est donc aux officiers de
justice provinciaux de Sa Majest6 qu'il revient de diriger
ou de surveiller, selon le cas, les poursuites criminelles.
Les proc6dures sont gin6ralement entam6es par un
poursuivant priv6 qui d6pose une plainte devant un
magistrat; cependant, dans les affaires impliquant le
gouvernement du pays ou touchant l'int6r~t public, la

3 (1897), 1 C.C.C. 141.
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may be commenced by the provincial attorney-general
himself or a crown prosecutor duly authorized by him,
directly preferring a bill of indictment before the grand
jury, or when the matter regards the federal government
by the Attorney-General of Canada doing so, who must,
however, be first authorized to do so by the order of a
judge or of the court; or Her Majesty, under the provi-
sions of article 558 of the Criminal Code, may lay an
information before a magistrate and thus initiate a
prosecution, but, in doing so, the Crown must be repre-
sented and must act by the attorney-general of the
Dominion or of one of the provinces, as the case may
relate either to the Dominion or to a province.

The Attorney-General of Canada is the legal and
proper representative of the Crown in all matters which
concern the Government of the Dominion, and he has
the superintendence of all matters connected with the
administration of justice in Canada not within the
express jurisdiction of the Governments of the Prov-
inces. As the conduct or supervision of criminal prosecu-
tions before the criminal courts devolves upon the pro-
vincial law officers, the Attorney-General of Canada has
no ministerial duties or official legal functions to per-
form in that connection, and consequently when he, with
the consent of a judge or under an order of the court,
prefers a bill of indictment, and conducts a prosecution
before the petit jury in which the Government of the
Dominion is interested, he occupies a position which is
analogous to that of a private prosecutor.

It might be noted that Wurtele J. gives consider-
ation to both the wording of s. 92(14) and that of
the Department of Justice Act in reference to the
role of the Attorney General of Canada.

In Re Public Inquiries Act36, dealing with the
constitutional validity of the inquiry in question,
Chief Justice Macdonald distinguished in a gener-
al manner between "criminal law and procedure"
and "administration of justice" in these terms, at
pp. 117, 118:

"Criminal matters" are, in my opinion, proceedings in
the criminal courts, and "Procedure" means the steps to
be taken in prosecutions or other criminal proceedings in
such Courts. Under its powers in respect of administra-
tion of justice when crime has been committed, the
province puts the machinery of the criminal law in

- [1919] 3 W.W.R. 115 (B.C.C.A.).

poursuite peut 6tre institu6e par le procureur g6n6ral de
la province, ou un substitut dilment autoris6 par ce
dernier, par la pr6sentation d'un acte d'accusation
devant le grand jury; lorsque l'affaire rel6ve du gouver-
nement f6d6ral, par le procureur g6n6ral du Canada, qui
doit cependant y tre pr6alablement autoris6 par une
ordonnance d'un juge ou de la cour; ou par Sa Majest6,
qui, en vertu de l'article 558 du Code criminel, peut
d6poser une d6nonciation devant un magistrat et ainsi
intenter une poursuite, mais Sa Majest6 doit etre repr6-
sent6e par le procureur g6n6ral du Canada ou d'une des
provinces, selon que l'affaire se rapporte au Canada ou A
une province.

Le procureur g6n6ral du Canada est le repr6sentant
16gal et autoris6 de Sa Majest6 dans toutes les affaires
intbressant le gouvernement du Canada et il a autorit6
pour toutes les questions ayant trait A l'administration
de la justice au Canada qui ne relbvent pas express6ment
de la comp6tence des gouvernements provinciaux.
Comme la direction ou la surveillance des poursuites
criminelles devant les tribunaux relave du procureur
g6n6ral de la province, le procureur g6n6ral du Canada
n'a en ce domaine aucune fonction administrative,
aucun r6le officiel A remplir. En cons6quence, lorsque,
du consentement d'un juge ou par suite d'une ordon-
nance du tribunal, il d6pose un acte d'accusation et
dirige devant le petit jury une poursuite od le gouverne-
ment du Canada est int6ress6, sa situation est semblable
A celle d'un poursuivant priv6.

II convient de souligner qu'aux fins de l'analyse du
r6le du procureur ginbral du Canada, le juge
Wurtele a tenu compte du par. 92(14) et de l'Acte
sur le Dipartement de la Justice.

Dans l'affaire Re Public Inquiries Act 36, relative
A la constitutionnalit6 d'une enqu8te, le juge en
chef Macdonald a fait une distinction g6n6rale
entre adroit criminel et proc6dure en matibre cri-
minellei et cadministration de la justice,, aux pp.
117 et 118:

[TRADUCTION] A mon avis, I'expression amatidre crimi-
nelle* d6signe les instances devant les tribunaux crimi-
nels et la sproc6dures, les diffirentes itapes d suivre
dans les poursuites ou autres instances criminelles
devant ces tribunaux. Lorsqu'un crime a t6 commis, la
province, en vertu de ses pouvoirs sur I'administration de

36 [19191 3 W.W.R. 115 (C.A.C.-B.).
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motion. This undoubtedly is one branch of the adminis-
tration of justice ...

(Emphasis added.)

The following passage from In re Adoption
Act 3 7 , has been quoted in the Alberta Courts and
in a number of the factums filed in this Court.
Duff C.J. is speaking on behalf of the Court, at p.
403:
Moreover, while, as subject matter of legislation, the
criminal law is entrusted to the Dominion Parliament,
responsibility for the administration of justice and,
broadly speaking, for the policing of the country, the
execution of the criminal law, the suppression of crime
and disorder, has from the beginning of Confederation
been recognized as the responsibility of the provinces
and has been discharged at great cost to the people; so
also, the provinces, sometimes acting directly, sometimes
through the municipalities, have assumed responsibility
for controlling social conditions having a tendency to
encourage vice and crime.

The two principal judicial authorities relied
upon by the Attorney General of Canada in the
present proceedings are: Reference re Validity of
the Combines Investigation Act38, on appeal to the
Judicial Committee sub nom. Proprietary Articles
Trade Association v. Attorney General for
Canada39 ; and Reference re Dominion Trade and
Industry Commission Act4#, on appeal to the Judi-
cial Committee sub nom. Attorney General for
Ontario v. Attorney General for Canada4 1 .

In Reference re Validity of the Combines Inves-
tigation Act, neither Duff J. nor Newcombe J.
appear to have directed any real inquiry as to ss.
31 and 32 of the Act, devoting most of their
reasons to ascertaining the scope of "criminal law"
in relation to the creation of substantive offences.

Sections 31 and 32 of the Combines Investiga-
tion Act, R.S.C. 1927, c. 26, are our major con-
cern here. Section 31(1) provided that the Minis-
ter (charged with the administration of the Act)
"may remit to the Attorney General of any prov-
ince within which such alleged offence shall have

3 [1938] S.C.R. 398.
38 [1929] S.C.R. 409.
3 [1931] A.C. 310.
- [1936] S.C.R. 379.
41 [1937] A.C. 405.

la justice, fait fonctionner les rouages du droit criminel.
Cela fait partie, sans aucun doute, de l'administration de
la justice ...
(Les italiques sont de moi.)

L'extrait suivant du Renvoi sur I'Adoption
Act 3 7 est cit6 dans les jugements des cours de
l'Alberta et dans plusieurs des factums d6pos6s en
cette Cour. Le juge en chef Duff, parlant au nom
de la Cour, y d6clare, A la p. 403:
[TRADUCTION] De plus, bien que le droit criminel soit,
sous l'aspect 16gislatif, assign6 au Parlement du Canada,
on a depuis le d6but de la Conf6d6ration reconnu que
l'administration de la justice et, g6n6ralement parlant, le
maintien de l'ordre dans le pays, I'application du droit
criminel ainsi que la suppression des crimes et d6sordres,
sont la responsabilit6 des provinces dont les contribua-
bles assument les frais considbrables; de mime, les
provinces ont soit directement, soit par l'interm6diaire
des municipalit6s, assum6 la responsabilit6 du contr8le
des situations sociales qui tendent A favoriser le vice et le
crime.

Le procureur g6nbral du Canada s'appuie en
l'esp6ce surtout sur deux arr6ts: Renvoi sur la
validiti de la Loi des enquites sur les coalitions3,
en appel devant le Comit6 judiciaire sous l'intitul6
Proprietary Articles Trade Association c. Procu-
reur gindral du Canada 39; et Renvoi relatif 4 la
Loi sur la Commission fidirale du commerce et
de l'industrie*, en appel devant le Comit6 judi-
ciaire sous l'intitul6 Procureur gindral de l'Onta-
rio c. Procureur gindral du Canada 4 1 .

Dans le Renvoi sur la validiti de la Loi des
enquites sur les coalitions, ni le juge Duff, ni le
juge Newcombe ne se sont arrat6s aux art. 31 et 32
de la Loi; ils ont consacr6 la majeure partie de
leurs motifs A l'6tude de la port6e du adroit crimi-
nel, quant A la cr6ation d'infractions.

Les articles 31 et 32 de la Loi des enquites sur
les coalitions, S.R.C. 1927, chap. 26, offrent un
intbrit particulier en l'esp6ce. Le paragraphe 31(1)
pr~voit que le Ministre (responsable de l'adminis-
tration de la Loi) apeut remettre au procureur
g6nbral de toute province dans les limites de

n [1938] R.S.C. 398.
38 [1929] R.C.S. 409.
3 [1931] A.C. 310.
- [1936] R.C.S. 379.
41 [1937] A.C. 405.
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been committed, for such action as such attorney
general may be pleased to institute". Subsection
(2) reads:
If within three months after remission aforesaid, or
within such shorter period as the Governor in Council
shall decide, no such action shall have been taken by or
at the instance of the attorney general of the province as
to the Governor in Council the case seems in the public
interest to require, the Solicitor General may on the
relation of any person who is resident in Canada and of
the full age of twenty-one years permit an information
to be laid against such person or persons as in the
opinion of the Solicitor General shall have been guilty of
an offence against any of the provisions of this Act.

(Emphasis added.)

Subsection (3) permits the Solicitor General to
apply to the Minister of Justice "to instruct coun-
sel to attend on behalf of the Minister at all
proceedings consequent on the information so
laid".

Section 32(1) renders the offence an indictable
one and s. 32(2) requires that "no prosecution for
any offence under this section shall be commenced,
otherwise than at the instance of the Solicitor
General of Canada or of the Attorney General of a
province".

Nothing in either of these sections indicates
anything more than the laying of an information
and the attending of counsel for the Minister at
the proceedings. It might be recalled that, at this
period, any prosecutor might bind himself over to
prefer an indictment, if necessary, or he might
prefer an indictment with the consent of a judge or
the Attorney General of the province. Thus, it is
not surprising that on appeal to the Judicial Com-
mittee, sub. nom. Proprietary Articles Trade
Association v. Attorney General for Canada, at p.
327, Lord Atkin stated in passing:
The same principles would apply to s. 92, head 14, "the
administration of justice in the Province", even if the
legislation did, as in the present case it does not, in any
way interfere with the administration of justice.

(Emphasis added.)

In concluding, Lord Atkin found no ground for
suggesting that the Dominion could not employ its

laquelle la pr~tendue infraction a 6t6 commise, en
vue de l'action que ce procureur g6n6ral peut juger
bon d'instituerp. Le paragraphe (2) dispose:
Si, dans les trois mois de la remise susdite, ou dans un
d6lai plus court que le gouverneur en son conseil doit
fixer, il n'a 6t6 institu6 par le procureur g6n6ral de la
province, ou A sa demande, aucune action que le cas
parait au gouverneur en son conseil justifier dans l'int6-
rat public, le solliciteur g6n6ral peut, sur le rapport de
toute personne r6sidant au Canada et Ag6e de vingt et un
ans r6volus, permettre qu'une dinonciation soit recue
contre la personne ou les personnes qui, de l'avis du
solliciteur g6n6ral, se sont rendues coupables d'une
infraction A quelqu'une des dispositions de la pr6sente
loi.

(Les italiques sont de moi.)

Le paragraphe (3) autorise le solliciteur g6n6ral A
demander au ministre de la Justice ade donner A
un avocat instructions d'exercer au nom du minis-
tre dans toutes les proc6dures qui sont la cons6-
quence de la d6nonciation ainsi requeD.

Le paragraphe 32(1) d6crite que l'infraction
constitue un acte criminel et le par. 32(2) pr6cise
que anulle poursuite pour une infraction vis6e par
le pr6sent article ne doit 8tre institu6e autrement
qu'A la demande du solliciteur g6ndral du Canada
ou du procureur g6n6ral d'une provinceD.

Ces articles ne pr6voient rien de plus que le
d6p6t d'une d6nonciation et la comparution d'un
avocat au nom du Ministre. II convient de rappeler
qu'A cette 6poque, tout poursuivant pouvait s'obli-
ger A pr6senter lui-meme un acte d'accusation, si
n6cessaire, ou le faire avec le consentement d'un
juge ou du procureur g6n6ral de la province. Dans
ce contexte, il n'est pas surprenant qu'en appel
devant le Comit6 judiciaire, sous l'intitul6 Pro-
prietary Articles Trade Association c. Procureur
gindral du Canada, lord Atkin ait d6clar6, A la p.
327:
[TRADUCTION] Le mime principe s'appliquerait au
paragraphe 14 de l'article 92, d'administration de la
justice dans la province*, m8me si la 16gislation affectait,
ce qui n'est pas le cas en l'occurrence, I'administration
de la justice.

(Les italiques sont de moi.)

En conclusion, lord Atkin n'a trouv6 aucune raison
qui permette de penser que le gouvernement du

[1979] I S.C.R.1038 THE QUEEN V. HAUSER Dickson J.



LA REINE C. HAUSER Le Juge Dickson

own executive officers to administer constitutional-
ly valid legislation, "as it does regularly in the case
of revenue officials". The example chosen, "reve-
nue officials", makes it clear that Lord Atkin was
thinking of administrative functionaries working in
fields other than criminal law, and this is not
surprising as the right to initiate proceedings was
not in any way in issue in the Proprietary Articles
case. It cannot be thought that his passing obser-
vation to revenue officials was intended to embrace
or impinge upon an office of such constitutional
and historic importance as that of the Attorney
General. Indeed, as was pointed out by Morrow
J.A., of the Alberta Court of Appeal, in the course
of a careful analysis in the present proceedings, the
language of s. 31(2) of the Combines Investigation
Act could be taken as recognizing the primary
power of the provincial Attorneys General in the
prosecutorial role.

A similar structure for proceeding was provided
in the Dominion Trade and Industry Commission
Act, 1935 (Can.), c. 59, in ss. 20 and 22. Any
complaint received by the Commission might be
investigated and a report made to the Attorney
General of Canada recommending prosecution. By
s. 20, the Attorney General of Canada could refer
the matter either to the Director of Public Pros-
ecutions created by s. 21, or to the Attorney
General of the relevant province "for such action
as may seem to be appropriate in the circum-
stances". Section 22 defined the duties of the
Director of Public Prosecutions under the superin-
tendence of the Minister of Justice: (a) "to insti-
tute, at the instance of the Attorney General of
Canada criminal proceedings for violation of any
of the laws prohibiting unfair trade practices in
cases which appear to be of importance or difficul-
ty or in which special circumstances or the refusal
or failure of any other person to institute, such
proceedings appear to render the action of such
Director necessary to secure the due prosecution of
an offender"; (b) "to give such advice or assist-
ance" to the Attorney General of any province in
connection with prosecutions; and (c) to assist the

Canada ne pouvait pas employer ses propres
agents ex6cutifs pour faire appliquer une 16gisla-
tion constitutionnelle [TRADUCTION] acomme il le
fait normalement dans le cas de ses fonctionnaires
du revenuv. L'exemple choisi, les afonctionnaires
du revenus, indique clairement que lord Atkin
pensait aux fonctionnaires ceuvrant dans d'autres
domaines que le droit criminel, ce qui n'est d'ail-
leurs pas 6tonnant puisque le droit d'instituer des
proc6dures n'6tait pas en litige dans l'affaire Pro-
prietary Articles. On ne saurait penser que cette
remarque sur les fonctionnaires du revenu visait A
englober ou A attaquer une charge aussi impor-
tante, constitutionnellement et historiquement, que
celle de procureur g6nbral. En fait, comme l'a
signal6 le juge Morrow de la Cour d'appel de
l'Alberta, dans son analyse minutieuse en l'espce,
le texte du par. 31(2) de la Loi des enquites sur
les coalitions pourrait 8tre interpr6t6 comme une
reconnaissance du pouvoir primordial des procu-
reurs g6n6raux des provinces en matibre de
poursuites.

Les articles 20 et 22 de la Loi sur la Commis-
sion fiddrale du commerce et de l'industrie, 1935
(Can.), chap. 59, pr6voient une proc6dure simi-
laire. Toute plainte reque par la Commission peut
faire l'objet d'une enquite et d'un rapport recom-
mandant au procureur g6n6ral du Canada d'inten-
ter des poursuites. Aux termes de l'art. 20, le
procureur g6nbral du Canada peut transmettre le
dossier soit au directeur des poursuites publiques,
nomm6 en vertu de l'art. 21, soit au procureur
g6n6ral de la province intbressbe wpour que soit
exerc6e f'action qui pourrait paraitre convenir dans
les circonstancesp. L'article 22 pr6cise les fonctions
qui incombent au directeur des poursuites publi-
ques, sous la surveillance du ministre de la Justice:
a) tinstituer, A la demande du procureur g6n6ral
du Canada, des proc6dures criminelles pour toute
infraction A l'une quelconque des lois interdisant
les pratiques d6loyales dans le commerce, dans les
cas qui paraissent importants ou difficiles ou dans
lesquels des circonstances particulibres ou le refus
ou la n6gligence de toute autre personne d'instituer
ces proc6dures semblent rendre f'action de ce
directeur n6cessaire pour obtenir la poursuite r6gu-
libre d'un contrevenantD; et b) aconseiller ou aideri
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Commission in investigations.

In this Court, in Reference re Dominion Trade
and Industry Commission Act, supra, Duff C.J. at
p. 383 dealt with the second part of s. 20 as well as
ss. 21 and 22 by following the Proprietary Articles
Trade Association decision:

We do not think it can be said that the authority to
provide for the prosecution of criminal offences falls
"strictly" within the subject "criminal law and criminal
procedure,"-head 27 of the enumerated heads of sec-
tion 91; but our view is that the authority to make such
provision, and the authority to enact conditions in
respect of the institution and the conduct of criminal
proceedings is necessarily incidental to the powers given
to the Parliament of Canada under head no. 27.

On appeal to the Judicial Committee, the Attor-
ney General of Ontario objected to s. 22(a) and
the second part of s. 20, in that they took "out of
the control of the Law Officers of the Province the
conduct of the criminal proceedings referred to in
the section" and thus encroached upon s. 92(14),
to which Lord Atkin replied, Attorney General for
Ontario v. Attorney General for Canada 4, at p.
416:
The answer in respect of both sections is that the
contention is based upon a construction of the section
which the words do not bear. Nothing in the section
gives either the Attorney-General for Canada, or the
Director of Public Prosecutions any authority other than
to commence proceedings in accordance with the law of
the Province, and thereafter to give such assistance to
the authorities of the Province as is within the existing
rights of persons in such case, and as may be acceptable
to the authorities.

This statement recognizes the paramount pro-
secutorial role of the Attorneys General of the
provinces. It would seem to have been the inten-
tion, looking at the sections, that the federal
authorities would have to operate within the exist-
ing criminal procedures respecting the laying of
informations, the preferring of indictments and
prosecution at trial, subject to the supervision of
the provincial Attorney General, all as suggested
in The Queen v. St. Louis. It is also, I think,
correct to say that the prosecutorial role in the

42 [1937] A.C. 405.

le procureur g6n6ral de toute province au sujet des
poursuites; et c) aider la Commission A diriger les
investigations.

Dans le Renvoi relatif t la Loi sur la Commis-
sion fidirale du commerce et de l'industrie, pr6-
cit6, le juge en chef Duff a en cette Cour analys6,
A la p. 383, la deuxibme partie de I'art. 20 et les
art. 21 et 22 et suivi l'arr6t Proprietary Articles
Trade Association:
[TRADUCTION] Nous ne pensons pas que l'on puisse dire
que le pouvoir de 16gif6rer sur les poursuites criminelles
relbve astrictement* du domaine du adroit criminel et de
la proc6dure en matiare criminelle*-par. 27 de I'art. 91;
mais nous croyons que le pouvoir de prescrire ces dispo-
sitions et le pouvoir de prescrire les conditions applica-
bles A l'institution et A la conduite des proc6dures crimi-
nelles sont n6cessairement accessoires aux pouvoirs
conf6r6s au Parlement du Canada par le par. 27.

En appel devant le Comit6 judiciaire, le procu-
reur g6n6ral de l'Ontario a contest6 le par. 22a) et
la fin de l'art. 20 qui, selon lui, [TRADUCTION]
aenlavent aux officiers de justice de la province la
direction des proc6dures criminelles mentionn6es
dans l'article, et empidtent ainsi sur le par. 92(14),
ce A quoi lord Atkin a r6pondu (Procureur giniral
de l'Ontario c. Procureur gindral du Canada 4 2 , A
la p. 416):
[TRADUCTION] La r6ponse concernant ces deux articles
est que cet argument est fond6 sur une interpr6tation de
l'article que son libell6 ne justifie pas. Rien dans cet
article ne confbre au procureur g6n6ral ou au directeur
des poursuites publiques un autre pouvoir que celui
d'entamer les proc6dures conform6ment au droit provin-
cial et ensuite de pr~ter assistance aux autorit6s de la
province selon les droits que poss6dent les personnes qui
se trouvent dans cette situation et selon ce que les
autorit6s estiment acceptable.

Cette d6claration reconnait la primaut6 du r6le de
poursuivant des procureurs g6n6raux des provin-
ces. A la lecture de ces articles, il ressort que les
autorit6s f6d6rales devaient agir dans le cadre de
la proc6dure criminelle applicable au d6pit des
d6nonciations, A la pr6sentation des actes d'accusa-
tion et au d6roulement des procks, sous la surveil-
lance du procureur g6ndral provincial, au sens de
l'arr8t La Reine c. St. Louis. En outre, il est A mon
avis exact de dire que, du point de vue constitu-
tionnel, le r6le de poursuivant, tel qu'il se prbsente

42 [1937] A.C. 405.
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constitutional sense, as we have it before us today,
was neither argued nor considered in either the
Combines or the Dominion Trade case.

Two cases cited with respect to the exclusive
federal power to provide for the enforcement of its
laws are Attorney General of Canada v. Flint43

and In re Vancini". Both of these rest upon the old
case of Valin v. Langlois41 and, on appeal".

Valin v. Langlois started with an election peti-
tion by the respondent in the Quebec Superior
Court pursuant to the Dominion Controverted
Elections Act, 1874, that Court being given juris-
diction to try such matters under the Act. Ulti-
mately, the Judicial Committee upheld the confer-
ral of jurisdiction by reading s. 41 of the British
North America Act in conjunction with s. 92 (14),
since s. 41 included among the powers of Parlia-
ment in respect of federal elections the power to
legislate as to "the Trial of controverted Elections,
and Proceedings incident thereto". Hence, s. 92
(14) was considered by implication not to have
anything to do with such election petitions, and at
p. 120:
There is therefore nothing here to raise a doubt about
the power of the Dominion Parliament to impose new
duties upon the existing Provincial Courts, or to give
them new powers, as to matters which do not come
within the classes of subjects assigned exclusively to the
Legislatures of the provinces.

In this Court, the judgments ranged much wider in
considering the question, notably that of Tas-
chereau J. At pp. 22-26, Ritchie C.J. gives a long
list of examples of federal legislation in relation to
such subjects as customs, inland revenue, insolven-
cy, banking, and the like "not only vesting jurisdic-
tion in the Provincial Courts, but also regulating,
in many instances and particulars, the procedure
in such matters in those courts". The Chief Justice
does not, however, mention criminal law and
procedure in the same breath, nor do any of the
other judges. In fact, Fournier J., at p. 41, nar-
rowed the whole controversy to one over the

4 (1884), 16 S.C.R. 707.
- (1904), 34 S.C.R. 621.
4s (1879), 3 S.C.R. 1.
46 (1879), 5 App. Cas. 115 (J.C.P.C.).

en l'esp6ce, n'a Ut ni d6battu ni analys6 dans
l'affaire des coalitions ou dans celle de la Com-
mission du commerce.

On a 6galement cit6 deux arr~ts, Procureur
gindral du Canada c. Flint43 et In re Vancini44
pour appuyer le pouvoir exclusif du f6d6ral d'assu-
rer la mise en application de ses lois. Ces deux
arrats sont fond6s sur l'ancien arr~t Valin c.
Langlois41 et, en appel46.

L'affaire Valin c. Langlois porte sur une p6tition
d'6lection pr6sent6e par l'intim6 devant la Cour
supbrieure du Qu6bec, le tribunal comp6tent aux
termes de la Loi sur les lections fiddrales contes-
ties, 1874. En d6finitive, c'est en interpr6tant l'art.
41 de l'Acte de l'Ambrique du Nord britannique
en corr6lation avec le par. 92(14) que le Comit6
judiciaire a confirm6 l'attribution de comp6tence,
car l'art. 41 6numbre, parmi les pouvoirs du Parle-
ment en matibre d'61ections f6d6rales, celui de
16gif6rer sur da d6cision des 6lections contestbes et
les proc6dures y incidentesD. En consequence, on a
consid6r6 par d6duction n6cessaire que le par.
92(14) ne vise aucunement les p6titions d'61ections
(A la p. 120):
[TRADUCTION] En 1'espace, il est incontestable que le
Parlement du Canada a le pouvoir d'imposer de nouvel-
les responsabilit6s aux cours provinciales existantes, ou
de leur conf6rer de nouveaux pouvoirs, relativement A
des domaines ne relevant pas des cat6gories de sujets
exclusivement attribu6es aux 16gislatures des provinces.

En cette Cour, les motifs de jugement, notamment
ceux du juge Taschereau, abordent la question
dans une optique beaucoup plus large. Aux pp. 22
A 26, le juge en chef Ritchie donne une longue liste
de lois f6d6rales sur des sujets comme les douanes,
I'accise, la faillite, les banques, et d'autres sujets
semblables [TRADUCTION] aqui ne confbrent pas
uniquement comp6tence aux cours provinciales,
mais 6tablissent 6galement, avec d6tails la proc&-
dure applicable devant ces cours A leur 6gardo.
Cependant ni le Juge en chef ni les autres juges n'y
associent le droit criminel et la proc6dure en
matibre criminelle. En fait, A la p. 41, le juge

43 (1884), 16 R.C.S. 707.
" (1904), 34 R.C.S. 621.
5 (1879), 3 R.C.S. 1.

4 (1879), 5 App. Cas. 115 (C.J.C.P.).
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respective contentions of the two governments to
jurisdiction over civil rights and excepted wholly
from consideration the question of criminal law.

In Flint, five years later, Ritchie C.J. found the
relevant principles to decide the instant case in
Valin v. Langlois and at pp. 708-9 stated the
conclusion:

The parliament of Canada has the sole exclusive
power to legislate on the subject of the Inland Revenue
of the Dominion, and in the exercise of that power the
unquestioned right to impose the penalties prescribed by
sections 127, 128, 130 and 137 before referred to, and
declare how and in what courts in the Dominion such
penalties may be prosecuted, sued for and recovered,
and in selecting the Court of Vice-Admiralty as having
jurisdiction in the Province of Nova Scotia, where the
cause of prosecution arises, and where the defendant is
served with process, the parliament of Canada in no way
exceeded its exclusive legislative power.

Vancini attacked a provision of the Code, which
permitted a defendant to opt for summary trial by
a magistrate rather than waiting for the next
general sessions. Vancini argued that, since there
was no court of general sessions in New Bruns-
wick, there was no jurisdiction in the magistrate
(despite his consent to summary trial). Sedgewick
J. disposed of the matter on the basis of Valin v.
Langlois, stating at p. 627:

Where once the Parliament of Canada has given
jurisdiction to a provincial court whether superior or
inferior, or to a judicial officer, to perform judicial
functions in the adjudicating of matters over which the
Parliament of Canada has exclusive jurisdiction, no
provincial legislation, in our opinion, is necessary in
order to enable effect to be given to such parliamentary
enactments.

Not only is this case not a particularly strong one
on its facts, but the limits of the federal exclusive
jurisdiction in respect of criminal law and proce-
dure are not considered, the vesting of jurisdiction
in a court by means of procedure being the only
issue.

Fournier r6duit toute la controverse aux pr6ten-
tions respectives des deux gouvernements A la com-
p6tence en matidre de droits civils et met compl6-
tement A l'6cart la question du droit criminel.

Cinq ans plus tard, le juge en chef Ritchie s'est
fond6 sur les principes 6nonc6s dans Valin c. Lan-
glois pour trancher le litige soulev6 dans l'affaire
Flint; il conclut, aux pp. 708 et 709:

[TRADUCTION] Le Parlement du Canada a le pouvoir
exclusif de 16gif6rer sur l'accise au Canada et, dans
l'exercice de ce pouvoir, il a le droit incontestable d'im-
poser les amendes pr6vues aux art. 127, 128, 130 et 137
susmentionn6s, de prescrire la proc6dure et de dire quels
tribunaux du Canada sont comp6tents pour connaltre
des poursuites en recouvrement de ces amendes; mais en
donnant comp6tence A la cour de vice-amiraut6 pour la
province de la Nouvelle- cosse, lorsque la cause de la
poursuite y a pris naissance et que le d6fendeur y a regu
signification de la proc6dure, le Parlement du Canada
n'a en aucune fagon exc6d6 son pouvoir l6gislatif
exclusif.

Vancini attaquait une disposition du Code qui
permettait A l'accus6 de choisir un procks som-
maire devant un magistrat au lieu d'attendre les
prochaines assises. Vancini a fait valoir que puis-
qu'il n'y avait pas de cour d'assises au Nouveau-
Brunswick, le magistrat ne pouvait avoir juridic-
tion (m~me s'il avait consenti A un procks som-
maire). Le juge Sedgewick a tranch6 la question
en se fondant sur l'arrt Valin c. Langlois et a
d6clar6, A la p. 627:

[TRADUCTION] Lorsque le Parlement du Canada a
conf6r6 comp6tence A une cour provinciale, qu'il s'agisse
d'une cour sup6rieure ou d'instance inf6rieure, ou A un
officier de justice, pour qu'il s'acquitte de fonctions
judiciaires et tranche des litiges A l'6gard desquels seul
le Parlement du Canada est comp6tent, aucune loi pro-
vinciale n'est, A notre avis, n6cessaire pour donner effet
A pareilles dispositions 16gislatives 6dict6es par le
Parlement.

Non seulement les faits A l'origine de cet arrat
font-ils qu'il est peu probant, mais il n'aborde pas
la question des limites de la comp6tence f6d6rale
exclusive relativement au droit criminel et A la
proc6dure en matibre criminelle; I'attribution
d'une comp6tence A un tribunal par la proc6dure y
est le seul point en litige.

1042 THE QUEEN V. HAUSER Dickson J. [1979] 1 S.C.R.
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Canadian Pacific Wine Co. Ltd. v. Tuley 47, also
cited, dealt with the use of the procedures of the
Summary Convictions Act of British Columbia to
try an offence under the British Columbia Prohi-
bition Act. The case is simply the converse of the
three previous cases, standing for the principle that
the provinces may legislate for enforcement of
enactments passed under a head of exclusive pro-
vincial power.

Much relied upon by the Attorney General of
Canada was the case of R. v. Smythe 4 8. Smythe
was charged with making a false or deceptive
statement in an income tax return contrary to s.
132(1) of the Income Tax Act, R.S.C. 1952, c.
148, thereby evading taxes. Section 132(1) made
this a summary conviction offence, although subs.
(2) permitted the Attorney General of Canada to
elect to prosecute by way of indictment. The argu-
ment on behalf of the accused was that this exer-
cise of discretion by the Attorney General of
Canada was contrary to the Bill of Rights and
hence inoperative.

In the High Court, Wells C.J.H.C. reviewed the
role of the Attorney General "in the administra-
tion of our criminal law" and the entitlement of
the federal Attorney General, like his provincial
counterparts, "in the administration of their
offices to make decisions regarding prosecution in
an independent and judicial manner". Earlier the
Chief Justice had stated, at p. 222:

In addition it is not to be forgotten that the authority of
the Attorney-General is in this matter contained in the
taxing statute itself. In my respectful submission, no
such authority needed to have been given to him, but the
fact that it was restated does not, as I see it, add to or
detract from his essential authority. It was undoubtedly
included in the statute by the tax collectors who drafted
it ex abundante cautela.

4 [1921] 2 A.C. 417 (J.C.P.C.).
- [19711 2 O.R. 209 (Ont. H.C.), aff'd [1971] 2 O.R. 234

(Ont. C.A.) and [1971] S.C.R. 680 sub nom. Smythe v. R.

L'arrat Canadian Pacific Wine Co. Ltd. v.
Tuley 4 7, 6galement cit6, porte sur l'utilisation des
proc6dures pr6vues A la Summary Convictions Act
de la Colombie-Britannique A l'6gard d'une infrac-
tion A la British Columbia Prohibition Act. Cette
affaire est simplement le pendant des trois pr6c6-
dentes et est fond6e sur le principe que les provin-
ces peuvent 16gif6rer pour assurer l'application de
lois adoptbes en vertu d'un chef de comp6tence
provinciale exclusive.

Le procureur g6n6ral du Canada a beaucoup
insist6 sur l'arr~t R. v. Smythe 4 8 . Smythe 6tait
accus6 d'avoir fait une d6claration d'imp6t sur le
revenu fausse ou trompeuse et 6lud6 ainsi des
paiements d'imp6t, contrairement au par. 132(1)
de la Loi de l'impdt sur le revenu, S.R.C. 1952,
chap. 148. Le paragraphe 132(1) d6cr6te que l'in-
fraction est punissable sur d6claration sommaire
de culpabilit6, mais le par. (2) autorise le procu-
reur g6nbral du Canada A poursuivre par voie de
mise en accusation. On a soutenu au nom de
l'accus6 que ce pouvoir discr6tionnaire du procu-
reur g6nbral du Canada contrevenait A la Dclara-
tion des droits et que la disposition 6tait donc
inop6rante.

Le juge en chef Wells de la Haute Cour a
examin6 le r6le du procureur gbn6ral [TRADUC-
TION] adans l'administration de notre droit crimi-
nel, et le droit du procureur g~nbral f6d6ral, et de
ses homologues provinciaux, [TRADUCTION] ade
prendre, d'une manibre ind6pendante et judiciaire,
dans l'exercice de leurs fonctions, des d6cisions sur
le mode de poursuiteb. II a dit auparavant, A la p.
222:

[TRADUCTION] En outre, il ne faut pas oublier que le
pouvoir du procureur g6n6ral est express6ment privu
dans la loi fiscale. Avec 6gards, j'estime que ce n'6tait
pas n6cessaire, mais le fait que la loi le pr~voit n'ajoute
ni n'enl6ve rien A son pouvoir fondamental. Indubitable-
ment, les percepteurs qui ont r6dig6 la loi l'ont inclus ex
abundante cautela.

4 [1921] 2 A.C. 417 (C.J.C.P.)
- [1971] 2 O.R. 209 (H.C. Ont.), confirm6 A [1971] 2 O.R.

234 (C.A. Ont.) et A [1971] R.C.S. 680 sous l'intitul6 Smythe
c. R.
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Again, in conclusion, the Chief Justice states at p.
234 that the Bill of Rights in no way applied "to
the discretion of the Attorney-General of Canada
vested in him by reason of his office as a matter of
common law and as a matter of statute in s. 132 of
the Income Tax Act to proceed by way of indict-
ment, which is a full and completely recognized
form of criminal procedure".

On appeal, this judgment was upheld with brief
reasons by Gale C.J.O. and, in this Court, Fauteux
C.J. approved the reasoning of Wells C.J.H.C. in
another relatively brief judgment which again cen-
tred upon the wording of s. 132 of the Income Tax
Act.

It is true that the prosecution in Smythe was
conducted by the federal Attorney General, but
the proceedings were for an offence under the
Income Tax Act. No issue was taken as to the
power of the federal Attorney General to act to
enforce and take proceedings upon offences creat-
ed in federal enactments other than those relating
to criminal law in the constitutional sense. The
issue was as to choice of procedures.

Since the 1968-69 amendments to the Criminal
Code, there has been a series of cases in which s.
2(2) has been considered. One of these is Regina v.
Collins49 . (Appeal to Ontario Court of Appeal
dismissed by reason of the death of the appellant.)
In Collins, the charge was trafficking under the
Narcotic Control Act. The District Court Judge
found that non-Code offences were exclusively
under the jurisdiction of the federal Attorney Gen-
eral as prosecutor and that s. 2(2) was legislation
in relation to criminal procedure. Before Donnelly
J. of the High Court it was admitted that the
federal Attorney General had no such exclusive
jurisdiction, but s. 2(2) was upheld as legislation in
respect of preferring indictments and thus, either
within s. 91(27), or if not strictly within criminal

49 (1972), 10 C.C.C. (2d) 52 (District Court of Algoma);
(1973), 11 C.C.C. (2d) 40 (Ont. H.C.); (1973), 13 C.C.C. (2d)
172 (Ont. C.A.).

Puis, en conclusion, le Juge en chef r6itbre, A la p.
234, que la Diclaration des droits ne s'applique
aucunement [TRADUCTION] oau pouvoir discr6-
tionnaire du procureur g6n6ral du Canada de
poursuivre par voie de mise en accusation en vertu
de la common law et de l'art. 132 de la Loi de
l'impdt sur le revenu, ce mode de poursuite 6tant
d'ailleurs une proc6dure criminelle totalement
admises.

En appel, cette d6cision fut confirm6e par un
bref jugement du juge en chef Gale et cette Cour,
par la voix du juge en chef Fauteux, a approuv6 le
raisonnement suivi par le juge en chef Wells de la
Haute Cour, dans des motifs relativement courts
centr6s 6galement sur le texte de l'art. 132 de la
Loi de l'impdt sur le revenu.

Il est exact que la poursuite dans l'affaire
Smythe 6tait dirig6e par le procureur g6n6ral f6d6-
ral, mais les proc6dures portaient sur une infrac-
tion A la Loi de l'imp6t sur le revenu. On ne
contestait pas le pouvoir du procureur g6n6ral
f6d6ral d'instituer des proc6dures pour des infrac-
tions cr66es par des lois f6d6rales autres que celles
qui rel6vent du droit criminel au sens constitution-
nel de l'expression, et d'appliquer ces lois. Le litige
portait plut6t sur le choix des proc6dures.

Depuis les modifications de 1968-1969 du Code
criminel, plusieurs juges ont 6tudi6 le par. 2(37).
C'est le cas de l'affaire Regina v. Collins49 . (Appel
A la Cour d'appel de l'Ontario rejet6 en raison du
d6cks de l'appelant.) Il s'agissait d'une accusation
de trafic d'un stupffiant en contravention A la Loi
sur les stupifiants. Le juge de la Cour de district a
conclu que, pour les infractions ne relevant pas du
Code, le procureur g6n6ral f6d6ral avait la comp6-
tence exclusive d'agir A titre de poursuivant et que
le par. 2(37) 6tait une disposition l6gislative rela-
tive A la proc6dure en matibre criminelle. On a
admis devant le juge Donnelly de la Haute Cour
que le procureur g6n6ral f6d6ral n'avait pas cette
comp6tence exclusive; la Haute Cour a n6anmoins
jug6 le par. 2(37) valide en tant que disposition
l6gislative portant sur la pr6sentation des actes

49 (1972), 10 C.C.C. (2d) 52 (Cour de district d'Algoma);
(1973), 11 C.C.C. (2d) 40 (H.C. Ont.); (1973), 13 C.C.C. (2d)
172 (C.A. Ont.).

[1979] 1 S.C.R.1044



[1979] 1 R.C.S. LA REINE C. HAUSER Le Juge Dickson 1045

procedure, then necessarily incidental thereto.

After a comprehensive review of the authorities,
Donnelly J. concluded as follows, at p. 52:
By 91(27) of the Act the Parliament of Canada has
exclusive authority in the criminal law, except the con-
stitution of Courts of criminal jurisdiction. Under para.
(b) the Attorney-General of Canada or his agent could
prefer an indictment under s. 496(1) of the Criminal
Code. Sections 504 and 505 of the Criminal Code set
out the persons entitled to prefer an indictment before a
Court constituted with a Grand Jury. Section 507 pro-
vides the manner in which indictments are to be pre-
ferred in certain Provinces and Territories. There is no
indication that the right of Parliament to enact ss. 504,
505 and 507 has ever been questioned. If it had the
authority to prescribe the persons entitled to prefer such
indictments it has the power to authorize others to
prefer an indictment not only under these sections but
also under s. 496(1). By para. (b) of the definition
"Attorney General" in s. 2 Parliament has increased the
number of persons authorized to prefer an indictment
under ss. 496(1), 505 and 507.

If s. 2(2) is properly characterized as merely
increasing the number of persons authorized to
prefer an indictment one could not, I think, ques-
tion the conclusion reached by Donnelly J. In my
view, however, as I have sought to show, s. 2(2),
properly elucidated and characterized, goes far
beyond that and has the effect, generally speaking,
of supplanting the provincial Attorney General by
the Attorney General of Canada, at the will of the
latter, in the prosecution of any non-Code federal
criminal offence.

A series of cases interpreting s. 2(2) of the Code
have been referred to in the factums. While there
are a number of such cases, in reality there are
only three: Pelletier, Miller and Pontbriand. The
rest simply adopt one or the other of the first two
and the third, coupled with the Quebec Court of
Appeal decision in Aziz v. R.so, casts new light
upon Miller.

o (1978), 4 C.R. (3d) 299.

d'accusation et donc dans le champ du par. 91(27)
ou, si ce n'est pas strictement de la proc6dure
criminelle, A titre d'accessoire n6cessaire.

Apris un examen exhaustif de la jurisprudence,
le juge Donnelly conclut, A la p. 52:
[TRADUCTION] Le paragraphe 91(27) de l'Acte confbre
au Parlement du Canada une comp6tence exclusive sur
le droit criminel, sauf en ce qui concerne la constitution
des tribunaux de juridiction criminelle. Aux termes de
I'al. b), le procureur g6n6ral du Canada ou son repr6sen-
tant peuvent pr6senter un acte d'accusation en vertu du
par. 496(1) du Code criminel. Les articles 504 et 505 du
Code criminel 6numbrent les personnes habilit6es A pr6-
senter un acte d'accusation devant une cour constitu6e
avec grand jury. L'article 507 pr6voit le mode de pr6sen-
tation d'un acte d'accusation dans certaines provinces et
dans les territoires. Rien n'indique que le droit du
Parlement d'6dicter les art. 504, 505 et 507 ait jamais
6t6 contestE. S'il peut prescrire qui peut pr6senter un
acte d'accusation, le Parlement a le pouvoir d'autoriser
d'autres personnes A pr6senter des actes d'accusation
non seulement en vertu de ces articles, mais 6galement
en vertu du par. 496(1). En 6dictant l'al. b) de la
d6finition de aprocureur g6n6rals A.1'art. 2, le Parlement
a augment6 le nombre de personnes autoris6es A pr6sen-
ter un acte d'accusation en vertu des art. 496(1), 505 et
507.

Si l'objet v6ritable du par. 2(37) 6tait uniquement
d'augmenter le nombre de personnes autoris6es A
pr6senter un acte d'accusation, on ne pourrait, A
mon avis, contester la conclusion du juge Donnelly.
Cependant, comme j'ai tent6 de le d6montrer, je
suis d'avis que, correctement clarifi6 et qualifi6, le
par. 2(37) va beaucoup plus loin et a l'effet,
g6n6ralement parlant, de remplacer le procureur
g6ndral provincial par le procureur g6n6ral f6d6ral,
au gr6 de ce dernier, dans les poursuites relatives A
des infractions criminelles qui ne relbvent pas du
Code.

Les factums citent une srie de d6cisions qui
interpr6tent le par. 2(37) du Code. Bien qu'il y en
ait un bon nombre, trois seulement sont A retenir:
Pelletier, Miller et Pontbriand. Les autres vont
dans le sens de l'une ou l'autre des deux premibres,
et la troisibme, jointe A l'arrAt de la Cour d'appel
du Qubbec dans Aziz c. R. s, jette une lumidre
nouvelle sur Miller.

50 (1978), 4 C.R. (3d) 299.
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R. v. Miller, supra, involved charges both under
Code s. 350 and s. 169 of the Bankruptcy Act. It
was held that the Attorney General of Canada
could not act as Attorney General under the Code
offences, but could lay charges under the Bank-
ruptcy Act (although the Attorney General of
Quebec could also do so).

The following cases followed Miller.: Re Miller
and Thomas and The Queens"; R. v. Hancock and
Proulx 12. The following cases followed Pelletier:
R. v. Pfeffer"; R. v. Dunn54.

Although I have already made reference to the
judgment of R. v. Pontbriand, supra, it deserves
note here. The charges involved both violations of
the Narcotic Control Act and conspiracies to vio-
late that Act; Hugessen A.C.J. made no distinction
between the violations and the conspiracies to vio-
late. Pelletier was distinguished, as was Miller.
The basis for this latter distinction was that the
offences under the Bankruptcy Act in Miller fell
under Parliament's power to legislate in relation to
bankruptcy under s. 91(20), whereas the Narcotic
Control Act was passed by Parliament exclusively
under its criminal law power and has no independ-
ent federal constitutional underpinning. At p. 110,
he reached his conclusion:

To put the matter another way, the powers and privi-
leges of the Attorney General to conduct, supervise and
control criminal prosecutions are more than a matter of
simple procedure but go to the very heart of the
administration of criminal justice. The right to legislate
in relation to those powers and privileges was, by ss.
92(14) and 135 of the B.N.A. Act, reserved to the
provincial legislatures. Parliament, having the right to
legislate on the procedure in criminal matters, may add
to those powers and privileges but cannot take them
away. In particular, Parliament cannot create its own
Attorney General and seek to give him rights relating to
the administration of criminal justice similar in nature
and scope to those exercised by the Attorney General at
the time of Confederation. since the definition of
"Attorney General" in s. 2 of the Criminal Code pur-
ports to do just this, it is, to that extent, ultra vires.

s51(1975), 23 C.C.C. (2d) 257 (B.C.S.C.).
52[1976] 5 W.W.R. 609 (B.C.C.A.).
s3 [1976] 5 W.W.R. 452 (B.C. Co. Ct.).
- [1977] 5 W.W.R. 454 (Sask. C.A.).

R. c. Miller, pr6cit6e, a trait A des accusations
port6es en vertu de l'art. 350 du Code et de l'art.
169 de la Loi sur la faillite. On y d6cide que le
procureur g~n~ral du Canada ne peut agir A titre
de procureur g6n6ral pour les infractions pr~vues
au Code, mais qu'il peut porter des accusations en
vertu de la Loi sur la faillite (meme si le procu-
reur g6n6ral du Qubbec est 6galement comp6tent).

Plusieurs jugements ont suivi l'arrt Miller: Re
Miller and Thomas and The Queen"; R. v. Han-
cock and Proulx52 . D'autres suivent l'arr8t Pelle-
tier: R. v. Pfeffer"; R. v. Dunn 4 .

J'ai d6ja parl6 de R. c. Pontbriand, pr6cit6e,
mais il convient d'y revenir. Les accusations por-
taient A la fois sur des violations de la Loi sur les
stupifiants et sur des complots en vue d'en com-
mettre; le juge en chef adjoint Hugessen n'a pas
fait de distinction entre les violations et les com-
plots. II a distingu6 l'affaire qu'on lui soumettait
de celles qui ont fait l'objet des arrets Pelletier et
Miller. Cette distinction d6coule de ce que la Loi
sur la faillite consid6r6e dans Miller relbve de la
comp6tence l6gislative du Parlement sur la faillite
en vertu du par. 91(20), alors que la Loi sur les
stupifiants a 6t6 exclusivement adopt6e par le
Parlement en vertu de sa comp6tence sur le droit
criminel et n'a pas de fondement constitutionnel
f6d6ral autonome. Le juge conclut, A la p. 110:
[TRADUCTION] Autrement dit, les pouvoirs et privilges
du procureur g6n6ral de conduire, surveiller et diriger
les poursuites criminelles constituent plus qu'une simple
question de proc6dure; ils sont au coeur m~me de l'admi-
nistration de la justice en matibre criminelle. En vertu
du par. 92(14) et de l'art. 135 de I'A.A.N.B., seules les
l6gislatures provinciales ont le droit de l6gif6rer sur ces
pouvoirs et privileges. En vertu de sa comp6tence en
matibre de proc6dure ciminelle, le Parlement peut aug-
menter ces pouvoirs et privileges, mais il ne peut les
enlever. Plus pr6cis6ment, le Parlement ne peut cr6er
son propre procureur g6nbral et tenter de lui donner sur
l'administration de la justice en matibre criminelle des
droits qui 6quivalent A ceux qu'exergait le procureur
g6nbral A l'6poque de la Conf6d6ration. Puisque c'est le
but vis6 par la d6finition de aprocureur g6n6rals A l'art. 2
du Code criminel, cette disposition est, dans cette
mesure, ultra vires.

s' (1975), 23 C.C.C. (2d) 257 (C.S.C.-B.).
5 [1976] 5 W.W.R. 609 (C.A.C.-B.).
s3 [1976] 5 W.W.R. 452 (C.Ct.C.-B.).
- [19771 5 W.W.R. 454 (C.A. Sask.).
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In Aziz v. R., supra, the charge was conspiracy to
traffic in a narcotic. The reasons of Hugessen
A.C.J. in Pontbriand were adopted by Lajoie J.A.

Resolution of the Conflict

The difficulty in resolving the conflict in this
case stems from separate lines of authority which
are brought into collision by the amendment to s.
2(2) of the Criminal Code:

(1) cases such as Niagara Falls Bridge and St.
Louis which clearly indicate that the supervision
and control of criminal proceedings lies in the
provincial Attorney General. These decisions are
reinforced by a century of practice during which
the provincial Attorneys General exercised that
supervision and control with the concurrence of the
federal Attorney General. The federal government
has from time to time extended and altered the
powers and privileges of the provincial Attorney
General through amendments to the Criminal
Code, but has never hitherto sought to exclude the
provincial Attorney General from his supervisory
role;

(2) another line of cases, e.g. Valin v. Langlois,
Flint, Vancini, Smythe, where the federal power to
enforce its laws other than "criminal" laws has
been supported, apparently without serious ques-
tion;

(3) a third line of cases, e.g. In re McNutt-.;
Simcovitch v. R. 56; The Margarine Reference ,

where the unitary view of the criminal law was
moderated for constitutional purposes, i.e. provin-
cial offences are merely penal and federal offences
are either penal or crimes in the true sense.

(4) cases where various non-Code offences
under other federal acts have been upheld on the
basis of the criminal law power, e.g. the Combines
Investigation Act in Proprietary Articles Trade

ss (1912), 47 S.C.R. 259.
56 [1935] S.C.R. 26.
s7 [1949] S.C.R. 1.

L'affaire Aziz c. R., pr6cit6e, porte sur une accusa-
tion de complot en vue de faire le trafic d'un
stupffiant. Le juge Lajoie de la Cour d'appel a fait
siens les motifs du juge en chef adjoint Hugessen
dans Pontbriand.

Solution du conflit

La difficult6 que pose la solution du pr6sent
conflit vient de l'affrontement de diverses tendan-
ces jurisprudentielles provoqu6 par la modification
du par. 2(37) du Code criminel:

(1) Des jugements comme Niagara Falls
Bridge et St. Louis indiquent clairement que la
surveillance et la direction des proc6dures en
matibre criminelle incombent au procureur g6n6ral
provincial. Ces d6cisions sont renforc6es par un
sidcle de pratique durant lequel les procureurs
g6nbraux des provinces ont exerc6 cette surveil-
lance et ce contr6le avec le concours du procureur
g6n6ral f6d6ral. A l'occasion, le gouvernement
f6d6ral a augment6 et modifi6 les pouvoirs et
privilkges du procureur g6n6ral provincial par des
modifications du Code criminel, mais il n'a jamais
tent6 jusqu'ici de retirer au procureur g6n6ral
provincial son r6le de surveillance;

(2) Une autre tendance jurisprudentielle qui
ressort des arr~ts Valin c. Langlois, Flint, Vancini
et Smythe reconnait au pouvoir f6d6ral le droit de
faire appliquer ses lois autres que les lois acriminel-
less, apparemment sans contestation sbrieuse;

(3) Une troisibme tendance jurisprudentielle,
dont les arr8ts In re McNutt 5 ; Simcovitch c. R. 56;

Renvoi sur la margarine 7 , tempbre, A des fins
constitutionnelles, la conception unitaire du droit
criminel et considbre les infractions provinciales
comme p6nales seulement et les infractions f6d6ra-
les soit comme p6nales soit comme criminelles au
sens propre.

(4) Des arr6ts, ots des lois f6d6rales qui crbent
diverses infractions ne relevant pas du Code ont
6t6 jug6es valides en vertu de la comp6tence f6d6-
rale sur le droit criminel, par exemple la Loi des

5s (1912), 47 R.C.S. 259.
56 [1935] R.C.S. 26.
s' [1949] R.C.S. 1.
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Association v. Attorney General for Canada,
supra.

There are these conflicts in the jurisprudence
and some resolution of them must be found. A
constitutional modus vivendi is necessary in order
to accommodate both levels of government.

The inescapable conclusion to be drawn from
the legislative history, governmental attitudes, and
case law is that the supervisory functions of the
Attorney General in the administration of criminal
justice have been considered to fall to the prov-
inces under s. 92(14), as opposed to the competing
federal power under s. 91(27). Among the older
cases, in particular Niagara Falls Bridge and St.
Louis, there are clear statements to the effect that
the provincial Attorney General is the representa-
tive of the Crown responsible for the conduct and
supervision of criminal proceedings. In support of
the federal position, one finds at best the Proprie-
tary Articles Trade Association and Dominion
Trade and Industry Commission Act cases, nei-
ther of which provides any basis for a claim to
constitutional jurisdiction over the Attorney Gen-
eral's role.

If one follows the weight of judicial authority in
(1) and (3), the provincial Attorney General would
be the only Attorney General in criminal proceed-
ings, since his role is in pith and substance one of
administration of criminal justice. Historical anal-
ysis and an examination of the substance of his
function support this view. The "broad proposi-
tion" maintained by the respondent and six of the
provinces is that all federal offences are "crimes"
and the federal government has no role to play in
the administration and enforcement of criminal
law beyond the creation of uniform offences, uni-
form punishments, and uniform procedures.

Alternatively, there is the "broad proposition"
stated by the federal government which rests on
the notion that the rights of the provincial Attor-
ney General derive solely from the Criminal Code
and hence can be removed, piecemeal, or at one
fell swoop, from the Code. Undoubtebly, the feder-
al Parliament has altered the details of the powers

enquites sur les coalitions dans Proprietary
Articles Trade Association c. Procureur gindral
du Canada, pr6cit6.

VoilA les conflits qui ressortent de la jurispru-
dence et il faut bien les r6soudre. Il est necessaire
d'6tablir un modus vivendi constitutionnel qui con-
vienne aux deux ordres de gouvernement.

La conclusion in6vitable A laquelle nous menent
l'histoire 16gislative, I'attitude des gouvernements
et la jurisprudence est que les responsabilit6s de
surveillance du procureur g6neral aux fins de l'ad-
ministration de la justice criminelle incombent aux
provinces en vertu du par. 92(14), par opposition
au pouvoir rival du f6d6ral en vertu du par.
91(27). Dans les plus anciens jugements, notam-
ment Niagara Falls Bridge et St. Louis, on
d6clare express6ment que le procureur g6n6ral pro-
vincial repr6sente Sa Majest6 et est responsable de
la conduite et de la surveillance des poursuites
criminelles. A l'appui de la th6se f6d6rale, on
trouve au mieux l'arrat Proprietary Articles Trade
Association et le Renvoi sur la Loi sur la Com-
mission fidgrale du commerce et de l'industrie,
mais ni l'un ni l'autre ne fournit de fondement
constitutionnel A la revendication de comp6tence
sur les fonctions du procureur g6neral.

Si l'on suit la jurisprudence mentionn6e en (1)
et (3), le procureur g6n6ral provincial serait le seul
procureur g6n6ral aux fins des poursuites criminel-
les puisque le caract~re v6ritable de ses fonctions
est I'administration de la justice en matidre crimi-
nelle. L'analyse historique et un examen de ses
responsabilit6s fondamentales 6tayent cette opi-
nion. Selon la athese globales plaid6e par l'intim6
et six des provinces, toutes les infractions f6d6rales
constituent des acrimes, et le gouvernement f6d6ral
n'a aucun r6le A jouer dans l'administration et
l'application du droit criminel, A part la cr6ation
d'infractions, peines et proc6dures uniformes.

En revanche, la ath6se globalep plaid6e au nom
du gouvernement f6d6ral est fond6e sur la pr6misse
que les droits du procureur general provincial d6ri-
vent uniquement du Code criminel et peuvent donc
lui 8tre retir6s, peu A peu ou d'un seul coup. 11 ne
fait aucun doute que le Parlement f6d6ral a modi-
fi6 le d6tail des pouvoirs et privileges du procureur
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and privileges of the Attorney General in the
Code. But it cannot be said that the Attorney
General was a creation of the Code-for that
office existed in the provinces prior to the intro-
duction of the 1892 Code. Nor can the addition of
powers to those possessed by the Attorney General
at common law provide a basis for the converse
proposition, that the federal Parliament can
remove all of those powers from the provincial
Attorney General, including whatever common
law powers he might once have possessed. To
accept the federal proposition would mean that the
term "administration of justice" would become
confined in an important respect to "the adminis-
tration of civil justice". A finding that the federal
government may legislate to exclude the provincial
Attorney General under "criminal procedure"
would make "criminal procedure" co-extensive
with "criminal justice", a notion rejected in Di
Iorio. There is a need, I think, to maintain the
"subtle balance" between national and local inter-
ests envisaged in our Constitution, leaving the
administration of criminal justice in provincial
hands where it could be more flexibly administered
in response to local conditions. If the present s.
2(2) were to be upheld in relation to all non-Code
offences, owing to the line of decisions mentioned
in (4), and more broadly (3), such a conclusion on
the narrow facts of this case would expose the
whole of the Code to similar treatment by the
federal government. The end result would be one
Attorney General for the whole of Canada and
that Attorney General would be the federal Attor-
ney General.

A finding of concurrent jurisdiction with respect
to the office of the Attorney General could obviate
these constitutional problems. The provincial
Attorney General would thus constitutionally be
permitted to prosecute and supervise any offence,
Code or non-Code. No accused could object to his
jurisdiction. Alternatively, in respect of non-Code
offences, the Attorney General of Canada could
prosecute and supervise those proceedings, again
without constitutional complaint from the accused,
since in the concurrent field, the federal Attorney
General is paramount in the event of a conflict. In
effect, this would resolve the constitutional prob-
lem by ignoring it, since to find concurrent juris-

g6n6ral en vertu du Code. Mais on ne peut pas dire
que le procureur g6nbral soit une cr6ation du
Code--car cette charge existait dans les provinces
avant le Code de 1892. On ne peut non plus
pr6tendre que I'addition de pouvoirs A ceux que
poss6dait le procureur g6nbral en common law
permette de dire, A l'inverse, que le Parlement peut
retirer au procureur g6n6ral provincial tous ces
pouvoirs, y compris les pouvoirs de common law
qu'il a pu poss6der. Accepter la th6se fbd6rale
6quivaut A restreindre le sens d'aadministration de
la justicev A celui d'aadministration de la justice
civileD. Conclure que le gouvernement fd&lral peut,
en vertu de sa comp6tence sur la aproc6dure en
matibre criminelleD, en exclure le procureur g6n6-
ral de la province 6quivaut A consid6rer comme
synonymes oproc6dure en matiare criminelle et
ajustice criminelle, un argument rejet6 dans l'ar-
rat Di Iorio. Il est A mon avis n6cessaire de conser-
ver l'a6quilibre subtil entre les int6r~ts nationaux
et locaux, vis6 par notre Constitution, et de laisser
l'administration de la justice criminelle aux autori-
t6s provinciales qui sont plus A meme d'adapter
leur administration aux situations locales. Si l'on
d6clarait I'actuel par. 2(37) valide relativement A
toutes les infractions ne relevant pas du Code, en
s'appuyant sur la tendance des arrits mentionn6s
en (4) et, plus g6nbralement en (3), pareille con-
clusion sur les faits particuliers de l'espece, expose-
rait l'ensemble du Code A un traitement semblable
de la part du gouvernement f6d6ral. II n'y aurait
alors qu'un seul procureur g6ndral pour tout le
Canada et ce serait le procureur gen6ral f6d6ral.

Conclure A une.comp6tence concurrente sur la
charge de procureur g6n6ral pourrait 6viter ces
probl&mes constitutionnels. Le procureur g6n6ral
provincial pourrait ainsi instituer et surveiller les
poursuites pour toutes les infractions, qu'elles rel6-
vent ou non du Code. Aucun accus6 ne pourrait s'y
opposer. Subsidiairement, le procureur g6nbral du
Canada pourrait instituer et surveiller les poursui-
tes pour les infractions ne relevant pas du Code,
sans que l'accus6 ne puisse all6guer d'inconstitu-
tionnalit6, car, dans un domaine de juridiction
concurrente, le procureur gbn6ral f6d6ral a un
pouvoir pr6pond6rant en cas de conflit. En fait, ce
serait contourner le problime constitutionnel, car
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diction would run counter to (1) above, counter to
the notion of divided jurisdiction implicit in ss.
91(27) and 92(14), counter to the accepted view of
the aspect doctrine and counter to this Court's
traditional reluctance to find concurrency and its
corollary of paramountcy. Much as one might wish
to find in a case such as this some constitutional
compromise permitting both levels of government
to operate validly in a given field, there is the
overriding need to maintain the integrity of the
criminal justice system. In criminal matters, and
more precisely in criminal prosecutions, a powerful
argument can be made for the drawing of firm
lines not dependent upon the vagaries of the insti-
tution of proceedings in the individual case. The
words of Chief Justice Laskin in Di lorio bear
repeating, pp. 181-2:

Moreover, if governmental powers are to be exercised
coercively against individuals, the latter are entitled to
have at least such protection as is provided by the
distribution of legislative power under the British North
America Act, in the sense that the Act should be con-
strued as far as possible to preclude both levels of
governmental authority from being entitled to converge
on an individual for the same purpose and possibly even
at the same time.

It is of no little significance that all five judges
of the Appellate Division of the Alberta Supreme
Court were in broad agreement that any exclusion
of the provincial Attorney from the conduct of
prosecutions in criminal matters would be uncon-
stitutional. In his dissenting reasons, Mr. Justice
McDermid found the indictment in this case prop-
erly preferred on the narrow ground that the
Attorney General of Canada may prefer an indict-
ment "only upon the failure to act of the Attorney
General of a Province". McDermid J.A. took the
view that:

... the interpretation the Attorneys General have placed
on this section is the proper interpretation, i.e. by their
practice the definition should be interpreted so that the
Attorney General of Canada has acted only when the
Attorneys General of the Province have not done so and
with their tacit approval.

conclure A l'existence d'une comp6tence concur-
rente irait A I'encontre du paragraphe (1) susmen-
tionn6, A l'encontre de la notion de comp6tence
partag6e, implicite aux par. 91(27) et 92(14), A
l'encontre du concept reconnu de la doctrine du
double aspect et A l'encontre de la riticence tradi-
tionnelle de cette Cour A conclure A l'existence
d'une comp6tence concurrente et A son corollaire,
le pouvoir prbpond&rant. Si vivement que l'on
puisse souhaiter parvenir, dans une affaire comme
celle-ci, A un compromis constitutionnel qui per-
mette aux deux ordres de gouvernement d'agir
validement dans un domaine donn6, il faut avant
tout conserver l'int6grit6 du systame de justice
criminelle. Les affaires criminelles, et plus pr6cis6-
ment les poursuites criminelles, se pr8tent trds bien
A l'argument de poids qu'il faut tirer une ligne de
d6marcation claire, ind6pendante des al6as de la
poursuite dans des cas d'espice. La remarque du
juge en chef Laskin dans Di Iorio mbrite d'8tre
cit6e (pp. 181 et 182):

De plus, si le gouvernement doit exercer ses pouvoirs de
fagon coercitive contre des citoyens, ces derniers ont au
moins droit A la protection pr6vue par le partage des
pouvoirs l6gislatifs en vertu de l'Acte de l'Amirique du
Nord britannique, dans le sens que l'Acte doit 8tre
interpr6t6, dans la mesure du possible, de fagon A emp&
cher que les autoritbs gouvernementales A deux 6chelons
puissent viser parall61ement un individu dans le meme
but et possiblement au m~me moment.

Il est loin d'Etre sans importance que les cinq
juges de la Division d'appel de la Cour supr8me de
l'Alberta s'accordent globalement A dire que toute
exclusion du procureur g6n6ral provincial de la
conduite des poursuites criminelles serait inconsti-
tutionnelle. Dans sa dissidence, le juge McDermid
a conclu que l'acte d'accusation avait 6t6 pr6sent6
validement au seul motif que le procureur gbn~ral
du Canada peut pr6senter un acte d'accusation
[TRADUCTION] auniquement si le procureur g6n6-
ral de la province ne le fait pass. Le juge McDer-
mid s'est dit d'avis que:

[TRADUCTION] ... l'interpr6tation de I'article par les
procureurs g6n6raux est la bonne, savoir, la d6finition
donne comp6tence au procureur g6n6ral du Canada
uniquement lorsque les procureurs g6n6raux des provin-
ces n'ont pas exerc6 la leur et y consentent tacitement.
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To put such an interpretation on the definition in my
opinion makes it constitutional. To put the interpreta-
tion on it that the Attorney General of a province is
excluded from conducting a prosecution under the Nar-
cotic Control Act makes it unconstitutional.

The dissenting judges characterized the issue in
this case as whether "the Parliament of Canada
has the right to say who can prefer indictments"
and further, whether Parliament can give a "pref-
erence" to the federal Attorney General over the
provincial Attorney General. With respect, that is
not the question posed by s. 2(2) in its present
wording.

Another point of agreement among the judges of
the Appellate Division was that the division in s.
2(2) between Code and non-Code offences was not
relevant from the constitutional perspective. The
critical dividing line was between "criminal law"
in the constitutional sense and the other heads of
federal power. All agreed that the Narcotic Con-
trol Act forms part of the criminal law. McDermid
J.A. states:

I do not think it makes any difference, in considering
whether the rights given to the Attorney General of
Canada in respect of this Act are ultra vires or not, that
the offence charged is under the said Act and not under
the Criminal Code. Whatever the powers of the Parlia-
ment of Canada to provide who may or may not prefer
indictments in respect of narcotic offences, the same
powers exist in respect of all Criminal Code offences.

Similarly, the Chief Justice observed that:

If the Attorney General of a Province can be excluded
by the Parliament of Canada by a mere amendment to
the Criminal Code from having anything to do with a
prosecution for a violation of a statute of Canada where
proceedings have been instituted by the Attorney Gener-
al of Canada, it would follow that the Attorney General
of a Province could also be excluded by further amend-
ment from having anything to do with prosecutions of
all criminal offences, other than those relative to the
enforcement of Provincial statutes, and this would make
hollow the powers given to the Province of legislating in
relation to the administration of justice in the Province.

Interpr6t6e de cette fagon, la d6finition est, A mon
avis, constitutionnelle. Mais interpr6t6e de fagon A
exclure le procureur g6n6ral provincial de la conduite
d'une poursuite intent6e en vertu de la Loi sur les
stupifiants rend la d6finition inconstitutionnelle.

Les juges dissidents ont estim6 que le litige
soulbve la double question de savoir si [TRADUC-
TION] aLe Parlement a le droit de dire qui peut
pr6senter un acte d'accusation* et si le Parlement
peut donner une apriorit& au procureur g6n6ral
f6d6ral par rapport au procureur g6n6ral provin-
cial. Avec 6gards, ce n'est pas la question que
soulive le texte actuel du par. 2(37).

Les juges de la Division d'appel se sont 6gale-
ment entendus pour dire que la distinction faite au
par. 2(37), entre les infractions au Code et celles
aux autres lois, n'est pas pertinente du point de vue
constitutionnel. A leur avis, c'est plut6t entre le
adroit criminelD, au sens constitutionnel de l'ex-
pression, et les autres domaines de comp6tence
fbd~rale que la ligne de d6marcation doit 8tre
tracbe. Tous ont admis que la Loi sur les stupe-
fiants fait partie du droit criminel. Le juge
McDermid d6clare:

[TRADUCTION] Pour ce qui est de la question de savoir
si les droits conf6r6s au procureur g6n6ral du Canada
relativement A cette loi sont ultra vires, je ne pense pas
qu'il soit pertinent que l'accusation vise une infraction A
ladite loi plut6t qu'au Code criminel. Peu importe l'6ten-
due des pouvoirs du Parlement du Canada de d6signer
qui peut pr6senter un acte d'accusation relativement aux
infractions A la Loi sur les stupfiants, les mimes
pouvoirs existent pour toutes les infractions au Code
criminel.

Dans le mime sens, le Juge en chef a fait
remarquer:
[TRADUCTION] Si le procureur g6n6ral d'une province
peut, suite A une simple modification du Code criminel,
etre complbtement exclu des poursuites pour violation
d'une loi f6d6rale lorsque le procureur g6n6ral du
Canada a institu6 des proc6dures, cela signifie que le
procureur g6n6ral d'une province pourrait 6galement
etre exclu, par une autre modification, de toutes les
poursuites relatives A toutes les infractions criminelles,
autres que celles visant I'application de lois provinciales.
Ainsi, la comp6tence des provinces de 16gif6rer relative-
ment A l'administration de la justice dans la province
n'aurait plus aucun sens.
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In the result, s. 2(2) was found to be ultra vires
the federal government by a majority of the
Appellate Division, Mr. Justice Morrow writing a
separate judgment concurring with the Chief Jus-
tice and Lieberman J.A., whereas McDermid and
Haddad JJ.A. dissented on the narrow ground set
out above.

In his reasons for judgment, Chief Justice
McGillivray made the criminal/non-criminal dis-
tinction. He expressed himself as being in agree-
ment with a remark of Estey J.A. in Pelletier to
the effect that there should be a right in the
Attorney General of Canada to enforce federal
statutes, but only "to the extent that it relates to
the enforcement of federal statutes other than
those which are in substance criminal law". The
Chief Justice gave examples of federal statutes
which, in his view, provide sanctions for violations
which were not "criminal law", namely, the Cus-
toms and Excise Act, the Income Tax Act, the
Migratory Game Birds Act and the Bankruptcy
Act. Other federal Acts which might fall under the
rubric of "criminal law" would include the Com-
bines Investigation Act, R.S.C. 1970, c. C-23, and
the Juvenile Delinquents' Act, R.S.C. 1970, c. J-3.
I will leave for the moment the question whether
the Narcotic Control Act, with which we are con-
cerned in the present proceedings, falls under the
same rubric. There is no necessary limit upon what
offences the federal government may determine to
be "criminal" in nature, nor is there any need that
such offences be enshrined in the Criminal Code.

In framing the constitutional issue in Pont-
briand, Hugessen A.C.J. explicitly excluded from
consideration the role of the Attorney General of
Canada in prosecuting and superintending pro-
ceedings in non-criminal matters, at p. 104:

In Miller, the Court of Appeal did not find it necessary
to reach this question, which perhaps is not surprising
when we recall that the only indictment which was held
to be valid in that case was laid for offences, not under
the Criminal Code, but under the Bankruptcy Act;
Parliament's power to legislate in relation to bankruptcy
under head (20) of s. 91 of the British North America
Act is quite independent of its criminal law power under

En d6finitive, la Division d'appel a conclu A la
majorit6 que le par. 2(37) 6tait ultra vires du
gouvernement f6d6ral; le juge Morrow a r6dig6 des
motifs distincts tout en souscrivant A l'opinion du
Juge en chef et du juge Lieberman, les juges
McDermid et Haddad 6tant dissidents pour le
motif 6troit 6nonc6 plus haut.

Dans ses motifs de jugement, le juge en chef
McGillivray fait la distinction entre criminel et
non-criminel. Il se dit d'accord avec la remarque
du juge Estey en Cour d'appel dans l'affaire Pelle-
tier selon laquelle le procureur g6n6ral du Canada
doit avoir le droit de faire appliquer les lois f6d6ra-
les, mais seulement [TRADUCTION] adans la
mesure oA il s'agit d'appliquer des lois f6d6rales
qui ne sont pas, au fond, du droit criminels. Le
Juge en chef donne des exemples de lois f6d6rales
qui, A son avis, pr~voient des peines pour des
violations ne relevant pas du adroit criminelD,
savoir la Loi sur les douanes et l'accise, la Loi de
l'imp6t sur le revenu, la Loi sur les oiseaux
migrateurs et la Loi sur la faillite. Parmi les
autres lois f6d6rales qui pourraient entrer sous la
rubrique adroit criminelb, on trouve: la Loi relative
aux enquites sur les coalitions, S.R.C. 1970,
chap. C-23, et la Loi sur les jeunes dilinquants,
S.R.C. 1970, chap. J-3. J'6tudierai plus loin la
question de savoir si la Loi sur les stupifiants, qui
nous occupe en l'esp~ce, tombe sous la m8me
rubrique. Il n'existe pas de limite absolue aux
infractions que le gouvernement f6d6ral peut quali-
fier de acriminelles et il n'est pas non plus n6ces-
saire que ces infractions soient consacrbes par le
Code criminel.

En formulant la question constitutionnelle dans
l'affaire Pontbriand, le juge en chef adjoint
Hugessen a express6ment exclu l'6tude du r6le du
procureur g~nbral du Canada dans la poursuite et
la surveillance des proc6dures en matibre non-cri-
minelle; il d6clare, A la p. 104:
[TRADUCTION] Dans l'affaire Miller, la Cour d'appel
n'a pas jug6 n6cessaire de trancher cette question, ce qui
n'est peut-8tre pas surprenant quand on pense que la
seule accusation reconnue valide dans cette affaire se
rapportait A une infraction A la Loi sur la faillite et non
au Code criminel; le pouvoir du Parlement de 16gif6rer
sur la faillite, pr6vu au par. 91(20) de l'Acte de I'Amiri-
que du Nord britannique, est tout A fait ind6pendant de
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head (27), and that being so its designation of an officer
with preferential prosecutorial rights under the statute
would not seem to raise any constitutional issue.

In this Court, three of the Provinces, Quebec,
Ontario and British Columbia, drew this same
distinction, limiting their attack on the constitu-
tionality of s. 2(2) "to the extent that such Acts of
the Parliament of Canada or regulations made
thereunder other than the Criminal Code depend
for their validity upon head 27 of section 91".

The prime argument of the Attorney General of
Canada against the criminal/non-criminal distinc-
tion seems to be that there are many offences
found within the Criminal Code which could be
supported under heads other than s. 91(27). This
would seem to miss the crucial point, namely, that
Parliament has chosen to make these offences
criminal in nature, rather than merely leaving
them as statutory offences in, say the Bank Act or
the Divorce Act. The Attorney General of Canada
denies "the existence of a special relationship be-
tween head 14 of s. 92 and head 27 of s. 91 that
does not exist in relation to the other heads of
legislative jurisdiction in s. 91", despite the fact
that the very wording of the two heads would seem
to indicate a close relationship of mutual modifica-
tion, and a delicate one at that.

A possible solution to the problem may lie in the
adoption of the following propositions:

(1) If nothing is stated in the British North
America Act, 1867 to modify the matter, the
authority to legislate under a particular head of
power includes the authority to provide for the
enforcement of such legislation.

(2) This principle must, however, be modified
when two heads of power are in conflict and, in
that event, the language of one must be modified
by that of the other.

(3) Thus, s. 92(14) modifies s. 91(27) as the
provinces have exclusive authority in respect of
"the administration of justice". The exclusive
power of the federal government with respect to
criminal law and procedure is, therefore, limited.

sa comp6tence sur le droit criminel en vertu du par. 27;
en cons6quence, la d6signation d'un fonctionnaire qui a
priorit6 pour poursuivre en vertu de cette loi ne semble
soulever aucun probl6me constitutionnel.

Devant cette Cour, trois provinces (le Qu6bec,
I'Ontario et la Colombie-Britannique) ont repris
cette distinction et n'ont contest6 la constitutionna-
lit6 du par. 2(37) que [TRADUCTION] adans la
mesure oii la validit6 de ces lois du Parlement du
Canada ou de r6glements 6tablis en vertu d'une
telle loi, A l'exclusion du Code criminel, d6pend du
par. 27 de l'art. 91*.

A cette distinction entre criminel et non-crimi-
nel, le procureur g6n6ral du Canada r6pond princi-
palement que plusieurs infractions pr6vues au
Code criminel pourraient se fonder sur d'autres
rubriques que le par. 91(27). Cet argument
m6connait le point fondamental, savoir que 1e Par-
lement a d6cid6 de leur donner le caractbre d'in-
fractions criminelles au lieu de les consid6rer
comme des infractions ordinaires, comme dans la
Loi sur les banques ou la Loi sur le divorce. Le
procureur g6n6ral du Canada nie [TRADUCTION]
al'existence d'un lien particulier entre le par. 14 de
l'art. 92 et le par. 27 de l'art. 91 qui n'existe pas
entre les autres domaines de comp6tence 16gisla-
tive pr6vus A l'art. 91), malgr6 le fait que le texte
mime des deux rubriques r6v6le une interaction
6troite et fort complexe.

L'adoption des propositions suivantes peut four-
nir des 616ments de solution du problime:

(1) En l'absence de disposition contraire dans
l'Acte de I'Amirique du Nord britannique, 1867,
le pouvoir de 16gif6rer sur un chef de comp6tence
comporte le pouvoir de prendre des mesures desti-
n6es A faire appliquer la 16gislation ainsi adopt6e.

(2) Ce principe doit cependant 6tre nuanc6 lors-
que deux chefs de comp6tence sont en conflit et, en
ce cas, le texte de l'un doit 6tre temper6 par celui
de l'autre.

(3) En cons6quence, le par. 92(14) tempire le
par. 91(27) puisque les provinces ont une comp6-
tence exclusive sur al'administration de la justiceD.
Le pouvoir exclusif du gouvernement f~d6ral sur le
droit criminel et la proc6dure en matibre criminelle
est donc limit&.
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(4) If the legislation creating a federal offence
is in pith and substance criminal law as, for exam-
ple, the Criminal Code, then the provinces have
the exclusive supervisory authority for the prosecu-
tion of offences under that legislation.

(5) Parliament has exclusive authority in rela-
tion to prosecution of all other federal offences.

Broadly speaking, then, the division of authority
would be as follows:

(1) The Attorney General of the province would
have exclusive authority in respect of provincial
penal offences.

(2) The Attorney General of Canada would
have exclusive authority in respect of federal
offences found in statutes, the pith and substance
of which is other than criminal law.

(3) The Attorney General of the province would
have exclusive authority in respect of federal stat-
utes, the pith and substance of which is criminal
law.

Narcotic Control Act as Criminal Law

It is contended by the Attorney General of
Canada that the Narcotic Control Act is not legis-
lation enacted under the "criminal law" power and
therefore, as I understand the argument, proceed-
ings instituted under that Act are free of any
supervisory power of the provincial Attorneys Gen-
eral. In view of this Court's decision in Industrial
Acceptance Corporation Ltd. v. The Queen"5, it
would not seem to be open to the Attorney General
of Canada to support the Act on some basis other
than criminal law, such as Trade and Commerce,
or the Treaty-Making Power, or the general
"Peace, Order and good Government" power.
Nonetheless, since the Industrial Acceptance deci-
sion has been questioned, a few brief observations
upon the Narcotic Control Act are warranted.

ss [19531 2 S.C.R. 273.

(4) Si le caractbre v6ritable du texte de loi qui
cr6e une infraction f6d6rale est du domaine du
droit criminel, comme par exemple le Code crimi-
nel, les provinces ont alors un pouvoir de surveil-
lance exclusif A l'6gard des poursuites pour infrac-
tions A cette loi.

(5) Le Parlement a une comp6tence exclusive A
I'6gard des poursuites pour toutes autres infrac-
tions f6d6rales.

En termes gbn~raux, les comp6tences seraient
donc r6parties comme suit:

(1) Le procureur g6nbral de la province aurait
comp6tence exclusive sur les infractions p6nales
provinciales.

(2) Le procureur g6nbral du Canada aurait
comp6tence exclusive sur les infractions f6d6rales
cr66es par des lois dont le caractbre v6ritable n'est
pas du domaine du droit criminel.

(3) Le procureur g6n6ral de la province aurait
comp6tence exclusive relativement aux lois f6d6ra-
les dont le caractbre v6ritable est du domaine du
droit criminel.

La Loi sur les stupifiants rel6ve-t-elle du droit
criminel?

Le procureur g6nbral du Canada soutient que la
Loi sur les stupifiants ne relbve pas de la rubrique
adroit criminel ce qui, A mon sens, signifie que les
proc6dures institu6es aux termes de cette loi ne
sont pas assujetties au pouvoir de surveillance des
procureurs g6n~raux des provinces. A la lumibre
de l'arr~t de cette Cour dans Industrial Accept-
ance Corporation Ltd. c. La Reiness, il ne semble
pas que le procureur g6n6ral du Canada puisse
fonder la validit6 de la Loi sur d'autres domaines
que le droit criminel, tels les 6changes et le com-
merce ou la mise en aeuvre des trait6s, ou le
pouvoir g6n6ral de l6gif6rer pour la paix, l'ordre
et le bon gouvernementi. Toutefois, puisque l'arrit
Industrial Acceptance est mis en question, il con-
vient de faire de braves remarques sur la Loi sur
les stupifiants.

58 [1953] 2 R.C.S. 273.
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In my view, it is extremely difficult, indeed
impossible upon the authorities, to characterize the
Act as being little more than a stringent regulatory
scheme for the control of narcotic drugs. Section 3
of the Act prohibits the simple possession of a
narcotic. Section 4 renders trafficking, or posses-
sion for the purpose of trafficking, an indictable
offence and "traffic" is given a broad meaning.
Importation or exportation of narcotics is prohib-
ited by s. 5 and, again, "importing" has been read
broadly: Re Martin and The Queen 9 . Section 6
bans the cultivation of opium poppy or marijuana.
Under the authority of s. 12 of the Act, detailed
regulations have been promulgated to license and
authorize a restricted and exceptional trade in
narcotics for medical and scientific purposes.

In Beaver v. The Queen60, both the majority and
the minority judgments gave consideration to the
structure of the Act and Regulations. In reply to
the suggestion that the Act creates what were
termed "public welfare offences", Mr. Justice
Cartwright, on behalf of the majority, stated at p.
539:

... I can discern little similarity between a statute
designed, by forbidding the sale of unsound meat, to
ensure that the supply available to the public shall be
wholesome, and a statute making it a serious crime to
possess or deal in narcotics; the one is to ensure that a
lawful and necessary trade shall be carried on in a
manner not to endanger the public health, the other to
forbid altogether conduct regarded as harmful in itself.

Fauteux J., speaking for the minority, character-
ized the Act broadly, as follows, at pp. 546-7:

The plain and apparent object of the Act is to prevent,
by a rigid control of the possession of drugs, the danger
to public health, and to guard society against the social
evils which an uncontrolled traffic in drugs is bound to
generate.... In brief, the principle underlying the Act is
that possession of drugs covered by it is unlawful; and
where any exception is made to the principle, the excep-
tions themselves are attended with particular controlling
provisions and conditions.

59 (1973), 11 C.C.C. (2d) 224 (Ont. H.C.).
*[1957] S.C.R. 531.

A mon avis, il est extr~mement difficile, et
effectivement impossible d'aprbs la jurisprudence,
de dire de la Loi qu'elle n'est rien de plus qu'une
r6glementation rigoureuse des stup6fiants. L'arti-
cle 3 interdit la simple possession d'un stup6fiant.
L'article 4 fait un acte criminel du trafic, ou de la
possession aux fins de trafic, et la d6finition de
atrafic est large. L'article 5 interdit l'importation
ou l'exportation de stup~fiants et, ici aussi, le
terme aimportationD regoit une interpr6tation
large: Re Martin and The Queen"9 . L'article 6
interdit la culture du pavot somnifbre et du chan-
vre indien. Promulgu6 aux termes de l'art. 12 de la
Loi, un r~glement d6taill permet la d6livrance de
permis et autorise un commerce restreint et excep-
tionnel des stup6fiants A des fins m6dicales et
scientifiques.

Dans Beaver c. La Reine 60, les motifs de la
majorit6 et ceux de la minorit6 examinent la struc-
ture de la Loi et du R6glement. En r6ponse A la
suggestion que la Loi cr6e ce qu'on appelle des
oinfractions contre le bien-8tre publicD, le juge
Cartwright, au nom de la majorit6, d6clare A la p.
539:

[TRADUCTION] ... je vois peu de ressemblance entre
une loi qui, en interdisant la vente de viande avaribe, vise
A assurer la salubrit6 de la marchandise offerte au
public, et une loi qui fait de la possession ou du trafic
des stup6fiants un crime grave. La premibre vise A
assurer l'exercice d'un commerce 16gitime et n6cessaire,
de manibre A ne pas menacer l'hygibne publique, I'autre
interdit absolument une conduite consid6r6e comme
dangereuse en elle-mime.

Parlant au nom de la minorit6, le juge Fauteux
qualifie la Loi de fagon g~n6rale comme suit (pp.
546 et 547):

[TRADUCTION] Le but clair et manifeste de la Loi est
de pr6venir, par un contrble rigide de la possession des
drogues, toute menace A l'hygidne publique et de prot6-
ger la soci6t6 du fl6au social qu'un trafic incontr616 des
drogues va n6cessairement engendrer ... En bref, le
principe sous-jacent A la Loi est que la possession des
drogues qu'elle vise est ill6gale; et lorsqu'on d6roge au
principe, les exceptions elles-m8mes sont r6gies par des
dispositions et conditions particulibres.

s9 [1973), 11 C.C.C. (2d) 224 (H.C. Ont.).
- [1957] R.C.S. 531.
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To suggest that the Narcotic Control Act merely
serves to control, rather than prohibit, the posses-
sion, use and trafficking in narcotics, is to charac-
terize the Act by giving decisive weight to the
Regulations and, in particular, to the exceptional
trade in drugs for medical and scientific purposes
permitted by the Regulations. A consideration of
the Single Convention on Narcotic Drugs, 1961, of
which Canada is a signatory, only serves to rein-
force the distinction between an illicit traffic in
narcotics, which is prohibited, and the carefully-
controlled use of narcotics for medical and scien-
tific purposes. Articles 2 to 32 of the Convention
provide for a strict scheme of international and
domestic control over the use of drugs for permit-
ted purposes. Article 33 states bluntly: "The Par-
ties shall not permit the possession of drugs except
under legal authority." Article 36 is headed "Penal
Provisions" and provides for punishment for
offences falling under the broad language of para.
1:

1. Subject to its constitutional limitations, each Party
shall adopt such measures as will ensure that cultivation,
production, manufacture, extraction, preparation,
possession, offering, offering for sale, distribution, pur-
chase, sale, delivery on any terms whatsoever, broker-
age, dispatch, dispatch in transit, transport, importation
and exportation of drugs contrary to the provisions of
this Convention, and any other action which in the
opinion of such Party may be contrary to the provisions
of this Convention, shall be punishable offences when
committed internationally, and that serious offences
shall be liable to adequate punishment particularly by
imprisonment or other penalties of deprivation of
liberty.

Paragraph 2(b) states it to be desirable that such
offences be included as extradition crimes, and
para. 3 provides that the criminal law of the Party
concerned shall determine questions of jurisdic-
tion. If one considers the severity of the penalties
provided for in the Narcotic Control Act-possible
imprisonment for life for trafficking and importa-
tion or exportation (and a minimum term of seven
years for the latter), as well as imprisonment of up
to seven years for cultivation, or for possession
where proceedings are by way of indictment-it is
clear that Canada has fulfilled its obligations
under Article 36 of the Convention.

Avancer que la Loi sur les stupiftants sert
simplement A contr6ler, plut6t qu'A interdire, la
possession, l'usage et le trafic des stup6fiants,
revient A la qualifier en donnant un poids d6cisif
au R~glement et, en particulier, au commerce
exceptionnel des drogues ainsi autoris6 A des fins
m6dicales et scientifiques. Un examen de la Con-
vention unique sur les Stupffiants de 1961p, A
laquelle le Canada est partie, ne fait que renforcer
la distinction entre le trafic illicite des stup6fiants
qui est interdit, et leur usage soigneusement con-
tr616 pour des fins m6dicales et scientifiques. Les
articles 2 A 32 de la Convention prescrivent des
mesures rigoureuses de contrble international et
national sur l'usage des drogues aux fins permises.
L'article 33 dit carr6ment: aLes Parties ne permet-
tront pas la d6tention de stup6fiants sans autorisa-
tion 16gale.D Sous l'intitul6 aDispositions p6nalesa,
I'article 36 prescrit les peines pour les infractions
qui rel6vent des termes larges du paragraphe 1:

1. Sous r6serve de ses dispositions constitutionnelles,
chaque Partie adoptera les mesures n6cessaires pour que
la culture et la production, la fabrication, I'extraction, la
pr6paration, la d6tention, l'offre, la mise en vente, la
distribution, I'achat, la vente, la livraison, A quelque titre
que ce soit, le courtage, I'envoi, I'exp6dition en transit, le
transport, l'importation et I'exportation de stup6fiants
non conformes aux dispositions de la pr6sente Conven-
tion, ou tout autre acte qui, de l'avis de ladite Partie,
serait contraire aux dispositions de la pr6sente Conven-
tion, constituent des infractions punissables lorsqu'elles
sont commises intentionnellement et pour que les infrac-
tions graves soient passibles d'un chitiment ad6quat,
notamment de peines de prison ou d'autres peines priva-
tives de libert6.

L'alin6a 2b) d6clare souhaitable que ces infrac-
tions soient consid6rbes comme des cas d'extradi-
tion et le par. 3 prescrit que le droit criminel de
chaque Partie d6termine la juridiction. Si l'on
considbre la s6v6rit6 des peines pr6vues par la Loi
sur les stupifants-une peine maximum d'empri-
sonnement A perp6tuit6 pour le trafic et l'importa-
tion ou l'exportation (et une peine minimum de
sept ans dans ce dernier cas) ainsi qu'une peine
maximum de sept ans pour la culture, ou la posses-
sion si l'on poursuit par acte d'accusation-il est
manifeste que le Canada a rempli ses obligations
aux termes de I'article 36 de la Convention.

THE QUEEN V. HAUSER Dickson J. [1979]l1 S.C.R.1056
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The decided cases that have been concerned
with the constitutional validity of the Narcotic
Control Act and its predecessors have, without fail,
upheld the Act as being criminal law and, there-
fore, within the federal power of s. 91(27). The
earliest reported case is Dufresne v. The King6 l.

The appellants had been charged with selling
cocaine contrary to a Quebec provincial statute,
but that statute was found to be inapplicable, if
not ultra vires, in the face of the federal Opium
and Drug Act, 1911 (Can.), c. 17, which repre-
sented a valid exercise of federal legislative au-
thority under s. 91(27).

A later version of the federal Act, the Opium
and Narcotic Drug Act, 1923, (Can.), c. 22, was
found to be "not an Act for licensing a particular
trade, but one for remedying an evil and creating a
new crime and therefore intra vires of the Domin-
ion", as the headnote states in Ex p. Wakabaya-
shi, Ex p. Lore Kip 62. The appellants attempted,
without success, to argue that the Act was a
licensing act akin to the McCarthy Act. Mac-
donald J., at p. 234, said:

... I have no hesitation in holding, that the Act in
question is criminal and not licensing legislation. The
primary object was to create a crime and afford punish-
ment for its infraction. The licensing provisions were
necessary but did not affect the validity of the
legislation.

We then come to the Industrial Acceptance
case. The company sought to recover an automo-
bile, of which it was the owner under a conditional
sales contract, but which had been forfeited under
the terms of s. 21 of the Opium and Narcotic Drug
Act, 1929 (Can.), c. 49, owing to its use in the
trafficking of a narcotic. In the Exchequer Court,
reported at [1952] Ex.C.R. 530, the company
argued that s. 21's forfeiture provisions were ultra
vires the federal Parliament as legislation regard-
ing property and civil rights. The Crown replied
that s. 21 was "necessarily incidental to the carry-
ing out of the true intent of the Act, namely the

61 (1912), 5 D.L.R. 501 (Que. K.B.).
62 [1928] 3 D.L.R. 226 (B.C.S.C.).

Les d6cisions qui ont examinE la constitutionna-
lit6 de la Loi sur les stupifants et des lois ant6-
rieures ont immanquablement confirm6 leur vali-
dit6 comme 16gislation de droit criminel et,
partant, du ressort du pouvoir fid6ral en vertu du
par. 91(27). La d6cision publi6e la plus ancienne
est Dufresne c. Le Roi 61 . Les appelants 6taient
accus6s d'avoir vendu de la cocaine en contraven-
tion d'une loi provinciale du Quebec, mais la loi
fut jug6e inapplicable, sinon ultra vires, vu la Loi
de l'opium et des drogues, 1911 (Can.), chap. 17,
qui constituait un exercice valide de la comp6tence
l6gislative f6d6rale en vertu du par. 91(27).

Une version ult6rieure de la loi f6d6rale, la Loi
de l'opium et des drogues narcotiques, 1923
(Can.), chap. 22, fut jug6e n'8tre [TRADUCTION]
apas une loi qui r6glemente par permis un com-
merce donn6, mais une loi qui rem6die A un fl6au
et cr6e un nouveau crime, donc intra vires du
f6d6ralD, pour reprendre le sommaire de Ex p.
Wakabayashi, Ex p. Lore Kip'2 . Les appelants ont
tent6, sans succ6s, de plaider qu'il s'agissait d'une
16gislation sur les permis semblable A la Loi
McCarthy. Le juge Macdonald dit (p. 234):

[TRADUCTION] ... Je n'ai aucune h6sitation A d6cider
que la Loi en question relbve du domaine du droit
criminel et qu'il ne s'agit pas d'une 16gislation sur les
permis. Le but principal est de cr6er un crime et de
prevoir une peine pour la violation. Les dispositions sur
les permis sont n6cessaires, mais n'invalident pas la
16gislation.

L'affaire suivante est Industrial Acceptance. La
compagnie revendiquait une automobile dont elle
6tait propri6taire en vertu d'un contrat de vente
conditionnelle. L'automobile avait 6t6 confisqu6e
en vertu de l'art. 21 de la Loi de l'opium et des
drogues narcotiques, 1929 (Can.), chap. 49, parce
qu'elle avait servi au trafic d'un stup6fiant. En
Cour de lIchiquier, [1952] R.C.E. 530, la compa-
gnie a plaid6 que les dispositions de l'art. 21 sur la
confiscation 6taient ultra vires du Parlement f6d6-
ral en tant que l6gislation sur la propri6t6 et les
droits civils. Le ministbre public a r6pondu que
l'art. 21 6tait [TRADUCTION] an6cessairement inci-

61(1912), 5 D.L.R. 501 (B.R. Qu6.)
62 [1928] 3 D.L.R. 226 (C.S.C.-B.).
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complete suppression of the use of and the traf-
ficking in of drugs", that Act being in pith and
substance criminal law. Referring to both Ex p.
Wakabayashi and Dufresne, Cameron J. conclud-
ed at p. 534:

Disregarding for the moment the provisions for forfei-
ture contained in s. 21, it is my opinion that in essence
the Act is within the term "the criminal law" as found
in s. 91, head 27, and was therefore within the compe-
tence of Parliament to enact.

Upon appeal to the Supreme Court of Canada,
Mr. Justice Locke in his dissent noted at the
outset: "It is conceded on behalf of the appellant
that The Opium and Narcotic Drug Act, 1929 is in
pith and substance criminal law, within the mean-
ing of that expression in ss. 27 of s. 91 of the
British North America Act." (p. 280) The appel-
lant focused his attack upon the necessarily inci-
dental view of the forfeiture provisions. While that
may have been the opinion of Locke J., Rand J.
(with whom Kellock, Cartwright and Estey JJ.
concurred) had little difficulty in characterizing
the legislation as criminal law. After analogy to
forfeiture provisions in the revenue laws, Mr. Jus-
tice Rand stated at p. 278:

These considerations apply a fortiori to the suppres-
sion of such an evil as the narcotics traffic. Here, not the
revenue, but the health as well as the moral and social
condition of the community are endangered by a most
insidious and destructive exploitation of human weak-
ness. The difficulties attending its detection are multi-
plied many fold and the necessity for these strict and
unqualified measures correspondingly greater.

The forfeiture of property used in the commission of
such offences is then an integral part of criminal law, a
subject matter of legislation by s. 91 committed to the
Dominion Parliament...

Mr. Justice Kerwin, in a separate judgment (Tas-
chereau J. concurring) expressly excepted from
consideration forfeiture provisions under acts
respecting customs and excise and squarely
grounded his result at p. 275 upon the basis that
the Act "provides for the forfeiture of property
used in the commission of a criminal offence and
is, therefore, legislation in relation to criminal

dent A la mise en euvre de l'intention v6ritable de
la Loi, savoir, la suppression compl~te de l'usage
des drogues et de leur traficv, Loi dont le caractbre
v6ritable est du domaine du droit criminel. Se
r6f6rant A la fois A Ex p. Wakabayashi et A
Dufresne, le juge Cameron conclut A la p. 534:

[TRADUCTION] Abstraction faite momentan6ment des
dispositions de l'art. 21 sur la confiscation, j'estime que
fondamentalement la Loi rel6ve du adroit criminelv au
sens du par. 91(27) et que le Parlement avait donc
comp6tence pour I'adopter.

Sur l'appel A la Cour supr8me du Canada, le
juge Locke d6clare d~s le d6but de sa dissidence
(p. 280): [TRADUCTION] aOn a conc6d6, de la part
de l'appelante, que selon son caractbre veritable la
Loi de l'opium et des drogues narcotiques, 1929,
est du droit criminel au sens du par. 91(27) de
l'Acte de I'Amirique du Nord britannique.* L'ap-
pelante avait centr6 son argumentation sur l'aspect
n6cessairement incident des dispositions sur la con-
fiscation. Bien que ce pit 8tre l'opinion du juge
Locke, le juge Rand (avec l'accord des juges Kel-
lock, Cartwright et Estey) a pu sans peine qualifier
la l6gislation comme du droit criminel. Aprbs un
rapprochement avec la confiscation dans la 16gisla-
tion sur les douanes et l'accise, le juge Rand
d6clare A la p. 278:

[TRADUCTION] Ces consid6rations s'appliquent a for-
tiori A la suppression d'un flau aussi n6faste que le
trafic des stup6fiants. Ici, ce n'est pas le fisc mais bien la
sant6 et I'6tat moral et social de la collectivit6 qui sont
mis en danger par une exploitation des plus insidieuses
et destructives de la faiblesse humaine. Les difficult6s de
d6pistage en sont multipli6es et la n6cessit6 de ces
mesures rigoureuses et absolues en est d'autant plus
impbrative.

La confiscation des biens utilis6s pour perp6trer de
telles infractions fait donc partie int6grante du droit
criminel, sujet confi6 A la comp6tence du Parlement par
I'art. 91 ...

Le juge Kerwin, dans un jugement distinct auquel
le juge Taschereau a souscrit, exclut express6ment
de son analyse la confiscation en vertu des lois sur
les douanes et I'accise et appuie carr6ment sa
solution (A la p. 275) sur le fondement que la Loi
[TRADUCTION] aprescrit la confiscation de biens
utilis6s dans la perp6tration d'une infraction crimi-
nelle et est donc une 16gislation relative au droit
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law." Whether one looks to the judgment of Rand
J. or that of Kerwin J., the characterization of the
Act as criminal law was of importance in dealing
with the forfeiture provisions.

In the recent case of R. v. Zelensky6', dealing
with the constitutional validity of the restitution
and compensation provisions of the Criminal
Code, Laskin C.J. drew support for his majority
opinion from the Industrial Acceptance case, at p.
953, where "this Court upheld the validity of a
provision for forfeiture of property used in the
commission of a criminal offence, whether or not
the property was owned by a person other than the
one convicted".

In the face of the structure of the Narcotic
Control Act and Regulations, the terms of the
1961 Single Convention and the decided cases, the
Narcotic Control Act cannot be characterized as
being anything other than criminal law in pith and
substance. That was the view of this Court in
Industrial Acceptance Corporation Ltd. v. The
Queen and I see no reason to reconsider the cor-
rectness of that decision.

To revert to the "Peace, Order and good Gov-
ernment" power to support the validity of the
Narcotic Control Act in the wake of this Court's
decision in Re Anti-Inflation Act 6 4, would repre-
sent an unwarranted expansion of the general
power and run counter to the opinions expressed in
that case with reference to the "temperance"
cases. Drug abuse is a very ancient phenomenon.
While not a pressing problem at the time of Con-
federation, it was not then an unknown danger in
North America: see Trasov, "History of the
Opium and Narcotic Drug Legislation in Canada"
(1962), 4 Crim. L.Q. 274.

While similarities certainly do exist between the
Canada Temperance Act of 1878 and the present
day Narcotic Control Act, I do not think one
should press those similarities to the extent of
supporting the latter legislation upon the basis of
Russell v. The Queen6

1. As Mr. Justice Beetz put
63 [1978] 2 S.C.R. 940.
" [1976] 2 S.C.R. 373.
65 (1882), 7 App. Cas. 829.

criminel. Que l'on regarde le jugement du juge
Rand ou celui du juge Kerwin, la qualification de
la Loi comme du droit criminel 6tait importante
pour traiter des dispositions sur la confiscation.

Dans I'affaire r6cente, R. c. Zelensky 63, qui
traite de la constitutionnalit6 des dispositions sur
la restitution et le d6dommagement dans le Code
criminel, le juge en chef Laskin a appuy6 ses
motifs, r6dig6s au nom de la majorit6, sur l'arrat
Industrial Acceptance, A la p. 953, oi scette Cour
a maintenu la validit6 d'une disposition pr6voyant
la confiscation des biens qui avaient servi A la
perp6tration d'un acte criminel, que les biens
appartiennent ou non au condamnbs.

Vu la structure de la Loi sur les stupifiants et
du Rfglement, les termes de la Convention unique
de 1961 et la jurisprudence, on ne peut dire de la
Loi sur les stupifiants qu'elle est selon son carac-
tare v6ritable autre chose que du droit criminel.
C'6tait l'opinion de cette Cour dans Industrial
Acceptance Corporation Ltd. c. La Reine et je ne
vois aucune raison de remettre en question le
bien-fond6 de cette d6cision.

Aprbs la d6cision de cette Cour dans le Renvoi
sur la Loi anti-inflation 64, un retour au pouvoir de
16gif6rer sur da paix, l'ordre et le bon gouverne-
ments comme fondement de la Loi sur les stupe-
fiants repr6senterait un 61argissement injustifi6 du
pouvoir gbn~ral et irait A l'encontre des opinions
exprim6es dans ce renvoi A l'6gard des arr~ts sur la
prohibition. L'abus des drogues est un ph6nomine
trbs ancien. Lors de la Conf6d6ration, ce danger
n'6tait pas inconnu en Am6rique du Nord, bien
que ce ne ffit pas un probl~me pressant: voir
Trasov, aHistory of the Opium and Narcotic Drug
Legislation in Canadan (1962), 4 Crim. L.Q. 274.

Bien qu'il existe certainement des ressemblances
entre l'Acte de tempirance de 1878 et l'actuelle
Loi sur les stupifiants, je ne pense pas qu'on doive
aller jusqu'd fonder cette derniare sur Russell c.
La Reine 65 . Comme le dit le juge Beetz dans le
Renvoi sur la Loi anti-inflation, aL'arrt Russell

63 [1978] 2 R.C.S. 940.
- [1976] 2 R.C.S. 373.
65 (1882), 7 App. Cas. 829.

[1979] 1 R.C.S. LA REINE C. HAUSER Le Juge Dickson 1059



1060 THE QUEEN V. HAUSER Dickson J. [1979] 1 S.C.R.

it in the Anti-Inflation Act reference, "the Russell
case is a special case" (p. 453) and "It is perhaps
unfortunate that a case with a history as cheq-
uered as Russell be sometimes regarded as the
authority which gave birth to the national concern
doctrine" (p. 454). Given the expansive view taken
of the interpretation of s. 91 in Russell, Sir Mon-
tague Smith simply held that the subject of the
Act did not fall within any of the classes of
subjects assigned to the provinces. As Beetz J.
observed in the Anti-Inflation case at p. 454, "The
Judicial Committee came close to characterizing
the Act as relating to criminal law; however it
found it unnecessary to classify its provision in the
classes of subjects enumerated in s. 91 of the
Constitution", as the following passage from Rus-
sell reveals, at p. 839:

Laws of this nature designed for the promotion of public
order, safety, or morals, and which subject those who
contravene them to criminal procedure and punishment,
belong to the subject of public wrongs rather than to
that of civil rights. They are of a nature which fall
within the general authority of Canada, and have direct
relation to criminal law, which is one of enumerated
classes of subjects assigned exclusively to the Parliament
of Canada.

Many courts have struggled to rationalize Rus-
sell, the best known effort being that of Viscount
Simon in Attorney General for Ontario v. Canada
Temperance Federation 66. In the recent Anti-
Inflation Act reference, Mr. Justice Beetz (with
whom a majority of the Court agreed on the
national dimensions doctrine) indicated a desire to
restrict the scope of that doctrine to new matters,
"distinct subject matters which do not fall within
any of the enumerated heads of s. 92 and which,
by nature are of national concern" (p. 457). In my
view, the signal restraint in the application of the
general power ought to extend to a case such as
this, where it would seem clear that the Narcotic
Control Act can be easily and properly character-
ized as falling within one of the enumerated heads
of federal power, namely, head 27 of s. 91.

- [19461 A.C. 193.

est particuliers (p. 453) et all est regrettable peut-
6tre qu'un arrat qui a connu tant de vicissitudes
que l'arrt Russell soit parfois consid6r6 comme
celui qui a donn6 naissance A la doctrine de la
dimension nationaleD (p. 454). Ayant donn6 un
sens large A l'art. 91, sir Montague Smith a seule-
ment d6cid6 dans Russell que l'objet de la Loi ne
relevait d'aucune cat6gorie de sujets attribu6s aux
provinces. Le juge Beetz souligne dans l'affaire
anti-inflation (A la p. 454) que de Comit6 judi-
ciaire vient pris de donner A la Loi la qualification
de loi relative au droit criminel, mais il d6cide qu'il
n'est pas n6cessaire de la rattacher A l'une des
cat6gories de sujets 6num6r6s A l'art. 91 de la
Constitutions, comme le r6vble I'extrait suivant de
Russell (p. 839):

[TRADUCTION] Les lois de cette nature, destin6es A
favoriser l'ordre, la s6curit6 et les bonnes moeurs publics,
et rendant les contrevenants passibles de poursuites au
criminel et de peines, sont du domaine des m6faits
publics plut6t que de celui des droits civils. Elles rel6-
vent, par leur nature, des pouvoirs g6n6raux qu'a le
Parlement de 16gif6rer en vue de l'ordre et du bon
gouvernement du Canada et se rattachent directement
au droit criminel qui est un des sujets attribu6s exclusi-
vement au Parlement canadien.

Beaucoup de tribunaux ont cherch6 A rationali-
ser l'arr~t Russell et la tentative la plus connue est
celle du vicomte Simon dans Procureur gindral de
l'Ontario c. Canada Temperance Federation66 .
Dans le r6cent Renvoi sur la Loi anti-inflation, le
juge Beetz (avec qui la Cour, A la majorit6, est
d'accord sur la doctrine de la dimension nationale)
d6clare souhaitable de limiter la port6e de cette
doctrine aux nouveaux domaines qui sont des
usujets distincts qui ne se rattachent A aucun des
paragraphes de l'art. 92 et qui, de par leur nature,
sont d'int6r8t nationals (p. 457). A mon avis, cette
restriction importante dans l'application du pou-
voir g6n6ral devrait s'6tendre A une affaire comme
celle-ci oi il semble clair que l'on peut facilement
et A bon droit qualifier la Loi sur les stupifiants
de 16gislation qui relbve d'une des rubriques 6nu-
m6r6es du pouvoir f6d6ral, savoir, le par. 27 de
l'art. 91.

- [1946] A.C. 193.
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Accepting, as I think one must, that the Narcot-
ic Control Act is criminal legislation, it follows
from what has gone before that provincial supervi-
sory power is maintained in respect of prosecution
of offences under that Act.

Conclusion

In the result, I would answer the restated con-
stitutional questions:

(1) It is not within the competence of the Par-
liament of Canada to enact legislation, as in s. 2 of
the Criminal Code, to authorize the Attorney Gen-
eral of Canada, or his agent, to institute proceed-
ings, to prefer indictments, and to conduct pros-
ecutions in respect of an offence under the
Narcotic Control Act as the "Attorney General"
with all the powers of intervention, control and
appeal attaching to that office.

(2) It is within the competence of the Parlia-
ment of Canada to enact legislation, as in s. 2 of
the Criminal Code, to authorize the Attorney Gen-
eral of Canada, or his agent, to act as the "Attor-
ney General", and indeed the only Attorney Gen-
eral", in respect of a violation or conspiracy to
violate an Act of Parliament enacted under any
head of power in s. 91 of the British North Ameri-
ca Act, other than head 27 relating to the criminal
law power.

The appeal should be dismissed. There should be
no costs in the appeal.

Appeal allowed and judgment of first instance
restored, DICKSON and PRATTE JJ. dissenting; no
order as to costs.

Solicitor for the appellant: R. Tassi, Ottawa.

Solicitor for the respondent: A. M. Harradence,
Calgary.

Reconnaissant A la Loi sur les stupifiants,
comme A mon avis il se doit, le caractbre de droit
criminel, il d6coule de ce qui pr6c6de que le pou-
voir provincial de surveillance des poursuites rela-
tives A des infractions A cette loi est maintenu.

Conclusion

En d6finitive, je suis d'avis de r6pondre comme
suit aux questions constitutionnelles reformul6es:

(1) Le Parlement du Canada n'a pas comp&-
tence pour promulguer une 16gislation qui, comme
A l'art. 2 du Code criminel, autorise le procureur
g6n6ral du Canada ou son repr6sentant A intenter
des proc6dures, A pr6senter des actes d'accusation
et A diriger des poursuites relatives A une infrac-
tion A la Loi sur les stupifiants A titre de aprocu-
reur g6n~ralo avec tous les droits d'intervention, de
direction et d'appel que cette charge comporte.

(2) Le Parlement du Canada a comp6tence
pour promulguer une l6gislation qui, comme A
l'art. 2 du Code criminel, autorise le procureur
g6n6ral du Canada ou son repr6sentant A agir
comme aprocureur g6ndrah et, en fait, comme seul
aprocureur g6n6rals, en ce qui concerne la violation
ou un complot en vue de violation d'une loi du
Parlement 6dict6e dans un domaine de comp6tence
pr6vu A l'art. 91 de l'Acte de l'Amirique du Nord
britannique, d I'exclusion du par. 27 relatif A la
comp6tence sur le droit criminel.

Je suis d'avis de rejeter le pourvoi. Il n'y aura
pas d'adjudication de d6pens.

Pourvoi accueilli et le jugement de premidre
instance ritabli, les juges DICKSON et PRATTE

itant dissidents; aucune adjudication de dipens.

Procureur de l'appelante: R. Tassi, Ottawa.

Procureur de l'intimi: A. M. Harradence,
Calgary.
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CORDES V. THE QUEEN

Gunther Cordes Appellant;

and

Her Majesty The Queen Respondent.

1978: May 31, June 1; 1979: May 1.

Present: Martland, Ritchie, Spence, Pigeon, Dickson,
Beetz and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Constitutional law - Order authorizing interception
of private communications with respect to narcotic
offence - Application for authorization made by agent
of Solicitor General of Canada pursuant to s. 178.12 of
Criminal Code - Right of Attorney General of Canada
to institute proceedings - Criminal Code, ss. 2, 178.12.

Evidence - Authorization to intercept private com-
munications - Whether permissible to prove authori-
zation by filing certified copy - Judge granting
authorization does so as a judge and not as a persona
designata - Criminal Code, s. 178.12 - Canada Evi-
dence Act, R.S.C. 1970, c. E-10, s. 23.

The appellant was convicted on a charge of unlawful
possession of diacetylmorphine (heroin) for the purpose
of trafficking. His appeal from conviction was rejected
by the Appellate Division of the Supreme Court of
Alberta from which judgment an appeal was brought to
this Court.

At the commencement of the case, Crown counsel
tendered in evidence a certified copy of an authorization
signed by a judge of the District Court of Alberta,
authorizing the interception of private communications.
This authorization was obtained on application in writ-
ing, signed by an agent specially designated in writing
by the Solicitor General of Canada, pursuant to s.
178.12 of the Criminal Code and authorized the inter-
ception by officers of the R.C.M.P. of private communi-
cations with respect to, inter alia, the offence of a
possession of a narcotic for the purposes of trafficking,
contrary to s. 4(2) of the Narcotic Control Act.

Evidence obtained as a result of this authorization
was admitted at the trial. The appellant contended that
such evidence was inadmissible on the grounds (1) that
the authorization could not be made under s. 178.12 by
an agent of the Solicitor General of Canada because the
offence was not one in respect of which proceedings
might be instituted at the instance of the Government of
Canada by or on behalf of the Attorney General of

Gunther Cordes Appelant;

et

Sa Majest6 La Reine Intimie.

1978: 31 mai et V, juin; 1979: l*' mai.

Pr6sents: Les juges Martland, Ritchie, Spence, Pigeon,
Dickson, Beetz et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Droit constitutionnel - Ordonnance autorisant l'in-
terception de communications privies concernant une
infraction relative aux stupfiants - Demande d'auto-
risation prisentie par un mandataire du solliciteur
gindral du Canada conformiment 6 l'art. 178.12 du
Code criminel - Droit du procureur gindral du
Canada d'instituer des procidures - Code criminel,
art. 2, 178.12.

Preuve - Autorisation d'intercepter des communica-
tions privies - Est-il permis de prouver I'autorisation
en diposant une copie certifie? - Le juge accordant
I'autorisation agit ii titre de juge et non de persona
designata - Code criminel, art. 178.12 - Loi sur la
preuve au Canada, S.R.C. 1970, chap. E-10, art. 23.

L'appelant a 6t6 condamn6 sur une accusation de
possession ill6gale de diac6tylmorphine (hroine) pour
en faire le trafic. La Division d'appel de la Cour
supr~me de l'Alberta a rejet6 l'appel de sa condamna-
tion, d'oi le pourvoi A cette Cour.

Au d6but du procks, le substitut a produit une copie
certifi6e d'une autorisation, sign6e par un juge de la
Cour de district de l'Alberta, qui permet l'interception
de communications priv6es. Cette autorisation a 6t6
accord6e A la suite d'une demande par 6crit, sign6e par
un mandataire sp6cialement d6sign6 par 6crit par le
solliciteur g6n6ral du Canada conform6ment A I'art.
178.12 du Code criminel. Elle autorise des agents de la
G.R.C. A intercepter des communications priv6es relati-
ves, notamment, A l'infraction de possession d'un stup6-
fiant pour en faire le trafic contrairement au par. 4(2)
de la Loi sur les stupfiants.

On a admis au procks la preuve recueillie A la suite de
cette autorisation. L'appelant soutient qu'elle est irrece-
vable 6tant donn6 (1) que la demande d'autorisation ne
peut etre pr6sent6e en vertu de l'art. 178.12 par un
mandataire du solliciteur g6n6ral du Canada parce qu'il
ne s'agit pas d'une infraction pour laquelle des poursui-
tes peuvent 8tre engag6es sur l'instance du gouverne-
ment du Canada et conduites par le procureur g6n6ral
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Canada, and (2) that a judge who grants an authoriza-
tion pursuant to s. 178.12 does so, not as a judge, but as
persona designata.

Held: The appeal should be dismissed.

The right of the Attorney General of Canada to
institute the proceedings is found in the definition of
"Attorney General" in s. 2 of the Criminal Code. In
view of the reversal by this Court ([1979] 1 S.C.R. 984)
of the judgment of the Appellate Division of the
Supreme Court of Alberta ((1977), 37 C.C.C. (2d) 129)
in Hauser v. The Queen, the appellant's contention that
para. (b) of the definition of "Attorney General" in s. 2
of the Criminal Code was ultra vires of the Parliament
of Canada failed.

The appellant's further submission that a judge who
grants an authorization pursuant to s. 178.12 does so,
not as a judge, but as persona designata and if this is so,
it was not permissible to prove the authorization by
filing a certified copy of it, under s. 23 of the Canada
Evidence Act, as was done in this case, could not
succeed in view of the reasons given by Dickson J. in
Herman et al. v. Deputy Attorney General of Canada,
[1979] 1 S.C.R. 729. The judge who granted the author-
ization did so as a judge and not as a persona designata.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', dismissing
appellant's appeal from his conviction on a charge
of possession of a narcotic for the purpose of
trafficking contrary to s. 4(2) of the Narcotic
Control Act. Appeal dismissed.

B. A. Crane, Q.C., for the appellant.

L.-P. Landry, Q.C., and E. G. Ewaschuk, for
the respondent.

J. David Watt, D. W. Mundell, Q.C., and Miss
Lorraine E. Weinrib, for the Attorney General of
Ontario.

Michel Pothier and Yves Berthiaume, for the
Attorney General of Quebec.

H. Hazen Strange, Q.C., for the Attorney Gen-
eral of New Brunswick.

R. W. Paisley, Q.C., and W. Henkel, Q.C., for
the Attorney General of Alberta.

I (1978), 40 C.C.C. (2d) 442.

du Canada ou en son nom et (2) que lorsqu'un juge
accorde une autorisation conform6ment A l'art. 178.12,
il le fait A titre de persona designata et non de juge.

Arrit: Le pourvoi doit 8tre rejet6.

Le droit du procureur g6n6ral du Canada d'instituer
des proc6dures figure A la d6finition de aprocureur g6n6-
ralv A l'art. 2 du Code criminel. Vu l'infirmation par
cette Cour ([1979] 1 R.C.S. 984) de l'arrat de la
Division d'appel de la Cour supr8me de l'Alberta,
Hauser c. La Reine ((1977), 37 C.C.C. (2d) 129), la
pr6tention de l'appelant, que I'al. b) de la d6finition de
aprocureur g6n6rals A l'art. 2 du Code criminel est ultra
vires du Parlement du Canada, 6choue.

La seconde pr6tention de l'appelant, que lorsqu'un
juge accorde une autorisation conform6ment A l'art.
178.12, il le fait A titre de persona designata et non de
juge et, si c'est le cas, on ne pouvait pas prouver
I'autorisation en en d6posant une copie certifi6e, en
vertu de I'art. 23 de la Loi sur la preuve au Canada,
comme on I'a fait en l'espdce, est irrecevable pour les
motifs 6nonc6s par le juge Dickson dans Herman et
autres c. Sous-procureur gindral du Canada, [1979] 1
R.C.S. 729. Le juge qui a accord6 I'autorisation l'a fait
a titre de juge et non de persona designata.

POURVOI contre un arr8t de la Division d'ap-
pel de la Cour supreme de l'Alberta', qui a rejet6
l'appel interjet6 par l'appelant de sa condamnation
sur une accusation de possession d'un stup6fiant
pour en faire le trafic contrairement au par. 4(2)
de la Loi sur les stupifiants. Pourvoi rejet6.

B. A. Crane, c.r., pour l'appelant.

L.-P. Landry, c.r., et E. G. Ewaschuk, pour
l'intimbe.

J. David Watt, D. W. Mundell, c.r., et Mile
Lorraine E. Weinrib, pour le procureur g6n6ral de
l'Ontario.

Michel Pothier et Yves Berthiaume, pour le
procureur g6nbral du Qu6bec.

H. Hazen Strange, c.r., pour le procureur g6n6-
ral du Nouveau-Brunswick.

R. W. Paisley, c.r., et W. Henkel, c.r., pour le
procureur g6n6ral de l'Alberta.

I (1978), 40 C.C.C. (2d) 442.

[1979] 1 R.C.S. 1063CORDES C. LA REINE



1064 CORDES V. THE QUEEN Martland J. [1979] 1 S.C.R.

The judgment of the Court was delivered by

MARTLAND J.-The appellant was convicted on
a charge of unlawful possession of diacetylmor-
phine (heroin) for the purpose of trafficking. His
appeal from conviction was rejected by the Appel-
late Division of the Supreme Court of Alberta
from which judgment this appeal is brought.

At the commencement of the case, Crown coun-
sel tendered in evidence a certified copy of an
authorization signed by His Honour Judge Bracco,
a judge of the District Court of Alberta, authoriz-
ing the interception of private communications.
This authorization was obtained on application in
writing, signed by J. H. Kennedy, an agent special-
ly designated in writing by the Solicitor General of
Canada, pursuant to s. 178.12 of the Criminal
Code and authorized the interception by officers of
the R.C.M.P. of private communications with
respect to, inter alia, the offence of a possession of
a narcotic for the purposes of trafficking, contrary
to s. 4(2) of the Narcotic Control Act.

Evidence obtained as a result of this authoriza-
tion was admitted at the trial. The appellant con-
tended that such evidence was inadmissible.

The relevant portions of s. 178.12 are as follows:
178.12 An application for an authorization shall be

made ex parte and in writing to a judge of a superior
court of criminal jurisdiction, or a judge as defined in
section 482 and shall be signed by the Attorney General
of the province in which the application is made or the
Solicitor General of Canada or an agent specially desig-
nated in writing for the purposes of this section by

(a) the Solicitor General of Canada personally, if the
offence under investigation is one in respect of which
proceedings, if any, may be instituted at the instance
of the Government of Canada and conducted by or on
behalf of the Attorney General of Canada, or

(b) the Attorney General of a province personally, in
respect of any other offence in that province,

The first ground of appeal was that the applica-
tion for authorization could not be made under s.
178.12 by an agent of the Solicitor General of
Canada because the offence was not one in respect
of which proceedings might be instituted at the

Le jugement de la Cour a 6t6 rendu par

LE JUGE MARTLAND-L'appelant a 6t6 con-
damn6 sur une accusation de possession ill6gale de
diac6tylmorphine (hrofne) pour en faire le trafic.
La Division d'appel de la Cour supr8me de l'Al-
berta a rejet6 l'appel de sa condamnation, d'oai le
pr6sent pourvoi.

Au d6but du procks, le substitut a produit une
copie certifibe d'une autorisation, sign6e par le
juge Bracco, un juge de la Cour de district de
l'Alberta, qui permet l'interception de communica-
tions priv6es. Cette autorisation a 6t6 accord6e A la
suite d'une demande par 6crit, sign6e par J. H.
Kennedy, un mandataire sp6cialement d6sign6 par
6crit par le solliciteur g6n6ral du Canada confor-
m6ment A l'art. 178.12 du Code criminel. Elle
autorise des agents de la G.R.C. a intercepter des
communications priv6es relatives, notamment, A
l'infraction de possession d'un stup6fiant pour en
faire le trafic contrairement au par. 4(2) de la Loi
sur les stupifiants.

On a admis au procks la preuve recueillie A la
suite de cette autorisation. L'appelant soutient
qu'elle est irrecevable.

Voici les parties pertinentes de l'art. 178.12:
178.12 Une demande d'autorisation doit 8tre pr6sen-

t6e ex parte et par 6crit A un juge d'une cour sup6rieure
de juridiction criminelle, ou a un juge d6fini A I'article
482, et 8tre sign6e par le procureur g6n6ral de la pro-
vince ofi la demande est pr6sent6e ou par le solliciteur
g6n6ral du Canada ou par un mandataire sp6cialement
d6sign6 par 6crit aux fins du pr6sent article par

a) le solliciteur g6n6ral du Canada lui-m8me, si l'in-
fraction faisant I'objet de l'enquate est une infraction
pour laquelle des poursuites peuvent, le cas 6ch6ant,
6tre engag6es sur l'instance du gouvernement du
Canada et conduites par le procureur g6n6ral du
Canada ou en son nom, ou
b) le procureur g6n6ral d'une province lui-mime,
pour toute autre infraction se situant dans cette
province,

Le premier moyen d'appel 6nonce que la
demande d'autorisation ne peut 8tre pr6sent6e en
vertu de l'art. 178.12 par un mandataire du sollici-
teur g6ndral du Canada parce qu'il ne s'agit pas
d'une infraction pour laquelle des poursuites peu-
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instance of the Government of Canada by or on
behalf of the Attorney General of Canada.

The right of the Attorney General of Canada to
institute the proceedings is found in the definition
of "Attorney General" in s. 2 of the Criminal
Code:

2. In this Act

"Attorney General" means the Attorney General or
Solicitor General of a province in which proceedings
to which this Act applies are taken and, with respect
to
(a) the Northwest Territories and the Yukon Territo-
ry, and
(b) proceedings instituted at the instance of the Gov-
ernment of Canada and conducted by or on behalf of
that Government in respect of a violation of or con-
spiracy to violate any Act of the Parliament of
Canada or a regulation made thereunder other than
this Act,

means the Attorney General of Canada and, except for
the purposes of subsections 505(4) and 507(3), includes
the lawful deputy of the said Attorney General, Solicitor
General and Attorney General of Canada;

The appellant contested this right on the ground
that para. (b) was ultra vires of the Parliament of
Canada and he relied upon the judgment of the
Appellate Division of the Supreme Court of Alber-
ta in Hauser v. The Queen2 in support of this
submission.

In my opinion, in view of the reversal of that
decision by this Court (not yet reported 3) this
ground of appeal fails.

The second ground of appeal was that a judge
who grants an authorization pursuant to s. 178.12
does so, not as a judge, but as persona designata.
If this is so, it was not permissible to prove the
authorization by filing a certified copy of it, under
s. 23 of the Canada Evidence Act, as was done in
this case.

In my opinion this submission cannot succeed in
view of the reasons given by my brother Dickson in

2 (1977), 37 C.C.C. (2d) 129.
3Since reported, [1979] 1 S.C.R. 984.

vent 8tre engag6es sur l'instance du gouvernement
du Canada et conduites par le procureur g6n6ral
du Canada ou en son nom.

Le droit du procureur g6nbral du Canada d'ins-
tituer des proc6dures figure A la d6finition de
aprocureur g6nbral A l'art. 2 du Code criminel.

2. Dans la pr6sente loi

aprocureur g6n6ralv d6signe le procureur g6n6ral ou
solliciteur g6n6ral d'une province ofi sont intent6es des
proc6dures vis6es par la pr6sente loi et d6signe,
relativement
a) aux territoires du Nord-Ouest et au territoire du
Yukon, et
b) aux proc6dures institu6es sur l'instance du gouver-
nement du Canada et dirig6es par ce gouvernement ou
pour son compte, qui sont relatives A la violation ou A
un complot en vue de la violation d'une loi du Parle-
ment du Canada ou d'un raglement 6tabli en vertu
d'une telle loi, sauf la pr6sente loi,

le procureur g6n6ral du Canada et, sauf aux fins des
paragraphes 505(4) et 507(3), comprend le substitut
l6gitime desdits procureur g6n6ral, solliciteur g6n6ral et
procureur g6n6ral du Canada;

L'appelant conteste ce droit au motif que l'al. b)
est ultra vires du Parlement du Canada. A cet
6gard, il s'appuie sur l'arrt de la Division d'appel
de la Cour supr8me de l'Alberta, Hauser c. La
Reine 2.

A mon avis, vu l'infirmation de cet arr8t par
cette Cour (arrit encore in6dit 3), ce moyen d'appel
6choue.

Le second moyen d'appel 6nonce que lorsqu'un
juge accorde une autorisation conform6ment A
l'art. 178.12, il le fait A titre de persona designata
et non de juge. Si c'est le cas, on ne pouvait pas
prouver l'autorisation en d6posant une copie certi-
fibe, en vertu de l'art. 23 de la Loi sur la preuve au
Canada, comme on l'a fait en l'espice.

A mon avis, cette pr6tention est irrecevable pour
les motifs 6nonc6s par mon collague le juge Dick-

2 (1977), 37 C.C.C. (2d) 129.
Depuis publi6, [1979] 1 R.C.S. 984.
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the case of Herman et al. v. The Deputy Attorney
General of Canada 4 . The judge who granted the
authorization did so as a judge and not as a
persona designata.

I would dismiss the appeal.

Appeal dismissed.

Solicitors for the appellant: Gunn & Vigen,
Edmonton.

Solicitor for the respondent: Roger Tassi,
Ottawa.

4 [1979] 1 S.C.R. 729.

son dans l'arrt Herman c. Sous-procureur gini-
ral du Canada 4. Le juge qui a accord6 l'autorisa-
tion l'a fait A titre de juge et non de persona
designata.

Je suis d'avis de rejeter le pourvoi.

Pourvoi rejetd.

Procureurs de l'appelant: Gunn & Vigen,
Edmonton.

Procureur de l'intimie: Roger Tassi, Ottawa.

4 [1979] 1 R.C.S. 729.

1066



CHERNESKEY C. ARMADALE PUBLISHERS LTD.

Morris T. Cherneskey (Plaintiff) Appellant;

and

Armadale Publishers Limited and Sterling
King (Defendants) Respondents.

1977: December 12, 13; 1978: November 21.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
SASKATCHEWAN

Libel - Defence of fair comment - Words com-
plained of published in correspondence column of news-
paper - Material found to be defamatory - No
evidence that material represented honest opinion of
writers of letter - Denial of honest belief by publisher
and editor - Whether trial judge erred in taking away
from jury defence of fair comment.

As a result of a letter written by two law students and
published in the correspondence column of the Sas-
katoon Star-Phoenix, the appellant (an alderman and a
practising lawyer in Saskatoon) brought an action for
libel against the publisher of the paper and its editor.
The writers of the letter were not sued, nor did they
appear as witnesses, as both were out of the province at
the time of the trial. The letter concerned a petition
which was presented to the Saskatoon City Council and
which was apparently drafted with the assistance of the
appellant. The petition presented on behalf of 54 citizens
was directed against the establishment of an alcoholic
rehabilitation centre in what was alleged to be a residen-
tial section of Saskatoon and the report of its presenta-
tion to council as published in The Star-Phoenix
referred in particular to Indians and Metis whose use of
the centre was alleged to be detrimental to the area.

The only express reference made to the appellant in
this report was contained in the last paragraph reading:
"Ald. Morris Cherneskey told council he did not think
the zoning laws of the area envisioned 15 people living in
one place, and until it is fully clarified it should not
operate as an alcoholic rehabilitation centre when the
citizens of the neighborhood are concerned."

Having read this article, the two law students pro-
ceeded to write the letter in question to The Star-Pho-
enix. The letter was published in a column headed

Morris T. Cherneskey (Demandeur)
Appelant;

et

Armadale Publishers Limited et Sterling
King (Difendeurs) Intimis.

1977: 12 et 13 d6cembre; 1978: 21 novembre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE LA
SASKATCHEWAN

Libelle - Difense de commentaire loyal - Mots
contestis publids dans une colonne de lettres des lec-
teurs du journal - Lettre estimie diffamatoire -
Aucune preuve que la lettre reprisente I'opinion honnite
des auteurs - L'iditeur et le ridacteur nient avoir la
conviction honntre - Le juge du procds a-t-il erri en
ne soumettant pas la difense de commentaire loyal au
jury?

A la suite de la publication d'une lettre, adress6e par
deux 6tudiantes en droit, sous la rubrique des lettres des
lecteurs dans The Star-Phoenix de Saskatoon, I'appelant
(conseiller municipal et avocat en exercice i Saskatoon)
a intent6 une action en libelle contre l'6diteur et le
r6dacteur de ce journal. Les auteurs de la lettre n'ont
pas 6t poursuivis et n'ont pas t6moign6, car elles 6taient
toutes deux A l'extbrieur de la province au moment du
procs. La lettre concerne une p6tition pr6sent6e au
conseil municipal de Saskatoon et apparemment r6dig6e
avec l'aide de l'appelant. La p6tition, pr6sent6e au nom
de 54 citoyens, s'oppose A l'implantation d'un centre de
r6adaptation pour alcooliques dans un quartier dit r6si-
dentiel de Saskatoon. Le compte rendu de la pr6senta-
tion de cette p6tition au conseil, publi6 dans The Star-
Phoenix, mentionne en particulier qu'en attirant des
Indiens et des M6tis, le centre serait pr6judiciable au
quartier.

Ce compte rendu ne mentionne express6ment I'appe-
lant qu'au dernier alin6a, que voici: uLe conseiller muni-
cipal Morris Cherneskey a dit au conseil qu'A sa con-
naissance, les raglements de zonage du quartier
n'autorise pas la cohabitation de quinze personnes dans
la mime maison et que celle-ci ne devrait pas servir de
centre de r6adaptation pour alcooliques, tant qu'on
n'aura pas tir6 au clair cette question, vu les r6serves des
habitants du quartier.,

Apras avoir lu cet article, deux 6tudiantes en droit ont
6crit la lettre en cause A The Star-Phoenix. Elle a t
publi6e sous la rubrique tLettres au r6dacteurs et 6tait
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"Editor's Letter Box" and was itself headed "Racist
Attitude". The appellant alleged that the tenor of the
letter was such as to charge him with being "racist" and
with conduct unbecoming a barrister and solicitor. He
claimed that the heading and the letter would tend to
lower him in the estimation of right-thinking members
of society generally and the citizens of Saskatoon in
particular and that the words were defamatory.

The trial judge refused to put to the jury the defence
of fair comment on the ground there was no evidence
that the words complained of expressed the honest opin-
ion of anyone, either the writers of the letter, or any
member of the editorial staff of the paper, or its publish-
er. The judge was of the view that without such honest
opinion he could not tell the jury that the defence of fair
comment was available to the defendants. The jury
found in favour of the plaintiff and awarded him
$25,000 damages. On appeal, the Court of Appeal by a
majority allowed the defendants' appeal and ordered a
new trial. Pursuant to leave granted by the Court of
Appeal, the plaintiff then appealed to this Court.

Held (Spence, Dickson and Estey JJ. dissenting): The
appeal should be allowed and the judgment at trial
restored.

Per Laskin C.J. and Martland and Beetz JJ.: A
defence of fair comment is dependent upon the fact that
the words in issue represent an honest expression of the
real view of the person making the comment. In the
present case the evidence was clear that the letter
complained of did not represent the honest expression of
the real views of either the owner and publisher of the
newspaper or of its editor.

The writers of the letter were not called to give
evidence, and so there was no evidence to prove that the
letter was an honest expression of their views. The only
evidence available was that the editor said, with refer-
ence to the writers of the letter, "we figured that was
their opinion or their view or their observations".

This was not a sufficient basis to enable the respond-
ents to rely upon the defence of fair comment. There
was no evidence to show that the material published,
which the jury found to be defamatory, represented the
honest opinion of the writers of the letter, or that of the
officers of the newspaper which published it. In these
circumstances the trial judge was properly entitled to
decide not to put the defence of fair comment to the
jury.

Silkin v. Beaverbrook Newspapers Ltd., [1958] 1
W.L.R. 743, referred to.

coiff6e du titre KAttitude racistem. L'appelant pr6tend
que la lettre l'accusait en fait de aracismes et de con-
duite indigne d'un avocat. II pr6tend que le titre et la
lettre tendent A ternir sa r6putation aux yeux des mem-
bres bien pensants de la soci6t6 en gbn6ral et des
citoyens de Saskatoon en particulier et que les termes
utilis6s sont diffamatoires.

Le juge de premiere instance a refus6 de soumettre la
d6fense de commentaire loyal au jury parce qu'aucun
616ment de preuve n'6tablissait que les mots incrimin6s
6taient I'expression de l'opinion honnate de qui que ce
soit, ni des auteurs de la lettre, ni d'un membre de la
r6daction, ni de l'6diteur. Le juge 6tait d'avis que, dans
ce cas, il ne pouvait dire au jury que les d6fendeurs
pouvaient invoquer la d6fense de commentaire loyal. Le
jury a donn6 gain de cause au demandeur et lui a
accord6 un montant de $25,000 en dommages-int6r8ts.
En appel, la Cour d'appel, A la majorit6, a accueilli
l'appel des d6fendeurs et ordonn6 un nouveau procks.
Avec l'autorisation de la Cour d'appel, le demandeur a
form6 un pourvoi devant cette Cour.

Arrit (les juges Spence, Dickson et Estey 6tant dissi-
dents): Le pourvoi doit 6tre accueilli et le jugement de
premiere instance r6tabli.

Le juge en chef Laskin et les juges Martland et Beetz:
La d6fense de commentaire loyal est subordonn6e au
fait que les mots en cause correspondent A l'expression
honnate de la v6ritable opinion de leur auteur. En
l'esp6ce, la preuve montre clairement que la lettre en
cause ne constitue pas l'expression honnate du v6ritable
point de vue du propri6taire et 6diteur du journal, ni du
r6dacteur.

Les auteurs de la lettre n'ont pas t6 appel6s A t6moi-
gner, de sorte qu'aucune preuve n'6tablit que la lettre
constitue l'expression honn~te de leur point de vue. La
seule preuve disponible est que le r6dacteur a dit, au
sujet des auteurs de la lettre (nous pensions que c'6tait
leur opinion, leur point de vue ou leurs observations*.

Ceci ne suffit pas pour permettre aux intim6s de
s'appuyer sur la d6fense de commentaire loyal. Aucune
preuve ne d6montre que le document publi6, que le jury
a jug6 diffamatoire, constitue l'opinion honn~te des
auteurs de la lettre, ni celle des dirigeants du journal qui
l'a publi6e. Dans ces circonstances, le juge du procks
pouvait d6cider A bon droit de ne pas soumettre au jury
la d6fense de commentaire loyal.

Jurisprudence: Silkin v. Beaverbrook Newspapers
Ltd., [1958] 1 W.L.R. 743.
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Per Laskin C.J. and Ritchie, Pigeon and Pratte JJ.: It
is an essential ingredient to the defence of fair comment
that it must be the honest expression of the writer's
opinion, and each publisher in relying on the defence of
fair comment is in exactly the same position as the
original writer. Accordingly, in the absence of any proof
of the honest belief of the writers of the letter com-
plained of in this case, and having regard to the denial
of honest belief by the defendants themselves, the
defence of fair comment cannot prevail.

This does not mean that freedom of the press to
publish its views is in any way affected, nor does it mean
that a newspaper cannot publish letters expressing views
with which it may strongly disagree. Moreover, nothing
that was said here should be construed as meaning that
a newspaper is in any way restricted in publishing two
diametrically opposite views of the opinion and conduct
of a public figure. On the contrary, as stated by Brown-
ridge J.A., who dissented in the Court below, "what it
does mean is that a newspaper cannot publish a libellous
letter and then disclaim any responsibility by saying that
it was published as fair comment on a matter of public
interest but it does not represent the honest opinion of
the newspaper."

Jones v. Skelton, [1963] 1 W.L.R. 1362; Turner v.
Metro-Goldwyn-Mayer Pictures Ltd., [1950] 1 All
E.R. 449; Slim v. Daily Telegraph Ltd., [1968] 1 All
E.R. 497; Plymouth Mutual Co-operative and Indus-
trial Society Ltd. v. Traders' Publishing Association
Ltd., [1906] 1 K.B. 403; Lyon & Lyon v. Daily Tele-
graph Ltd., [1943] 2 All E.R. 316; Egger v. Viscount
Chelmsford, [1965] 1 Q.B. 248, considered; "Truth"
(N.Z.) Ltd. v. Holloway, [1960] 1 W.L.R. 997; Arnold
v. King-Emperor (1914), 83 L.J.P.C. 299, applied;
Globe and Mail Ltd. v. Boland, [1960] S.C.R. 203,
referred to.

Per Spence, Dickson and Estey JJ., dissenting: A
defendant should succeed on a defence of fair comment
if he shows that the comment was objectively fair and
the plaintiff does not establish malice on the part of this
individual defendant. These principles of law apply alike
to all defendants; no wider or different rule is necessary
for newspapers. On the facts of the present case, in light
of the enunciated principles, the trial judge should have
left the issue of fair comment to the jury.

Lyon and Lyon v. Daily Telegraph Ltd., [1943] 2 All
E.R. 316; Slim v. Daily Telegraph Ltd., [1968] 1 All
E.R. 497, considered; Sim v. Stretch (1936), 52 T.L.R.
669; O'Brien v. Clement (1846), 15 M. & W. 435;
Merivale v. Carson (1887), 20 Q.B.D. 275; Thomas v.

Le juge en chef Laskin et les juges Ritchie, Pigeon et
Pratte: Un 616ment essentiel de la d6fense fond6e sur le
commentaire loyal est qu'il doit s'agir de l'expression
honn6te de l'opinion de l'auteur et I'6diteur qui invoque
la d6fense de commentaire loyal se retrouve exactement
dans la meme situation que l'auteur. En cons6quence,
comme la conviction honn8te des auteurs n'est pas
d6montr6e et compte tenu de l'aveu des d6fendeurs
qu'ils ne partageaient pas l'opinion des auteurs, la
d6fense de commentaire loyal ne peut 6tre retenue.

Ceci ne signifie pas que la libert6 de la presse de
publier son point de vue est amoindrie ou qu'un journal
ne peut publier des lettres exprimant des opinions avec
lesquelles il peut 6tre en profond d6saccord. En outre,
rien dans les pr6sents motifs ne signifie qu'un journal ne
peut publier deux points de vue diam6tralement oppos6s
sur l'opinion et la conduite d'un homme public. Au
contraire, comme le dit le juge Brownridge, dissident en
Cour d'appel, aEn fait, cela signifie qu'un journal ne
peut publier une lettre diffamatoire et ensuite nier toute
responsabilit6 en disant qu'elle a 6t6 publi6e A titre de
commentaire loyal sur une question d'int6rat public mais
qu'elle ne constitue pas l'opinion honnete du journal*.

Jurisprudence: d6cisions examin6es: Jones v. Skelton,
[1963] 1 W.L.R. 1362; Turner v. Metro-Goldwyn-
Mayer Pictures Ltd., [1950] 1 All E.R. 449; Slim v.
Daily Telegraph Ltd., [1968] 1 All E.R. 497; Plymouth
Mutual Co-operative and Industrial Society Ltd. v.
Traders' Publishing Association Ltd., [1906] 1 K.B.
403; Lyon & Lyon v. Daily Telegraph Ltd., [ 1943] 2 All
E.R. 316; Egger v. Viscount Chelmsford, [1965] 1 Q.B.
248; d6cisions appliqu6es: -Truthm (N.Z.) Ltd. v. Hollo-
way, [1960] 1 W.L.R. 997; Arnold v. King-Emperor
(1914), 83 L.J.P.C. 299; d6cision mentionn6e: Globe
and Mail Ltd. c. Boland, [1960] R.C.S. 203.

Les juges Spence, Dickson et Estey, dissidents: La
d6fense de commentaire loyal donne gain de cause au
d6fendeur s'il d6montre que le commentaire 6tait objec-
tivement loyal et que le demandeur n'6tablit pas la
malice du d6fendeur concern6. Ces principes de droit
s'appliquent de la mime fagon A tous les d6fendeurs; il
n'est pas n6cessaire d'appliquer aux journaux une r6gle
moins stricte ou diff6rente. Compte tenu des faits de
I'espace, il est clair 6galement que, selon les principes
6nonc6s, le juge de premiare instance aurait ddi soumet-
tre au jury la question du commentaire loyal.

Jurisprudence: d6cisions examin6es: Lyon and Lyon v.
Daily Telegraph Ltd., [1943] 2 All E.R. 316; Slim v.
Daily Telegraph Ltd., [1968] 1 All E.R. 497; d6cisions
mentionn6es: Sim v. Stretch (1936), 52 T.L.R. 669;
O'Brien v. Clement (1846), 15 M. & W. 435; Merivale
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Bradbury, Agnew & Co. (1906), 75 L.J.K.B. 726;
Turner v. Metro- Goldwyn- Mayer Pictures Ltd., [1950]
1 All E.R. 449; Adams v. Sunday Pictorial Newspapers
(1920) Ltd. and Champion, [1951] 1 K.B. 354; Lyle-
Samuel v. Odhams Ltd., [ 1920] 1 K.B. 135; Hennessy v.
Wright (1888), 4 T.L.R. 574; Silkin v. Beaverbrook
Newspapers Ltd., [1958] 2 All E.R. 516; Bulletin Co.
Ltd. v. Sheppard (1917), 55 S.C.R. 454; Winnipeg Steel
Granary and Culvert Co. v. Canada Ingot Iron Culvert
Co. (1912), 3 W.W.R. 356, Stopes v. Sutherland,
[1925] A.C. 47; Egger v. Viscount Chelmsford, [1965]
1 Q.B. 248, referred to.

As to whether the statements were reasonably capable
of being construed as comment, a statement that a
person's attitude is "racist" or "unbecoming" is clearly
capable of being classified as comment rather than fact.
Certain facts forming the foundation of this opinion are
of course implied but, where the main thrust of the
statement is capable of being construed as opinion, it is
up to the jury to determine just what is actually opinion.

With respect to the question whether the statements
were capable of defaming the appellant directly, and by
innuendo, in his capacity as a lawyer, the issue of law is
whether the statement is capable of this construction, as
it is a question for the jury whether in fact it is. This
question was properly put to the jury. Everyone who is
an alderman has another occupation. The fact that a
statement says that he should carry these qualities into
his public duties does not suddenly rob the statement of
its quality of being in a matter of public interest. The
fact that a statement about a person's work as a public
official, or his position on a public matter, reflects on
himself as a private individual does not mean that the
statement is not one on a matter of public interest. Such
statements will generally reflect on the individual in
several aspects. Even if the statement defamed the
appellant by innuendo, the respondents still have a
defence if the statement was fair comment on a matter
of public interest.

As to whether the statements were on a matter of
public interest so as to be capable of protection as being
fair comment, the statements in question concerned the
appellant's opposition as an alderman to the establish-
ment of an alcohol centre for native people. It stated
that certain aspects of the position he took were incor-
rect interpretations of the operation of zoning legisla-
tion, particularly with respect to the onus of proof that
the existing use is permitted or forbidden. In effect, it
stated that his position was inconsistent with that which
a person with legal training should, in the opinion of the
writers, take toward this issue. The important point is

v. Carson (1887), 20 Q.B.D. 275; Thomas v. Bradbury,
Agnew & Co. (1906), 75 L.J.K.B. 726; Turner v. Met-
ro-Goldwyn-Mayer Pictures Ltd., [1950] 1 All E.R.
449; Adams v. Sunday Pictorial Newspapers (1920)
Ltd. and Champion, [ 1951] 1 K.B. 354; Lyle-Samuel v.
Odhams Ltd., [1920] 1 K.B. 135; Hennessy v. Wright
(1888), 4 T.L.R. 574; Silkin v. Beaverbrook Newspa-
pers Ltd., [1958] 2 All E.R. 516; Bulletin Co. Ltd. c.
Sheppard (1917), 55 R.C.S. 454; Winnipeg Steel Gra-
nary and Culvert Co. v. Canada Ingot Iron Culvert Co.
(1912), 3 W.W.R. 356; Stopes v. Sutherland, [1925]
A.C. 47; Egger v. Viscount Chelmsford, [1965] 1 Q.B.
248.

Quant A savoir si les d6clarations pouvaient raisonna-
blement 6tre qualifi6es de commentaires, affirmer que
l'attitude d'une personne est araciste* ou aindigne, est
clairement plus un commentaire qu'un fait. Certains
faits 6tayant cette opinion sont naturellement implicites,
mais lorsque l'essentiel de la d6claration peut 8tre quali-
fi6 d'opinion, il revient au jury de d6terminer ce qui
constitue r6ellement une opinion.

En ce qui concerne la question de savoir si les d6clara-
tions 6taient susceptibles de diffamer I'appelant, directe-
ment et par insinuation, en sa qualit6 d'avocat, la ques-
tion de droit est de savoir si l'affirmation est susceptible
de pareille interpr6tation et il incombe au jury d'y
r6pondre. Cette question lui a 6t6 pos6e A bon droit. Le
conseiller municipal a toujours une autre occupation. Le
fait qu'une d6claration pr6cise qu'il doit user de ses
qualifications dans l'exercice de ses fonctions publiques
ne lui enl6ve pas subitement son caractdre de question
d'intbrAt public. La personne vis6e subit g6n6ralement
les contre-coups de pareilles d6clarations. M~me si elle
diffame l'appelant par insinuation, les intim6s disposent
d'un moyen de d6fense si la d6claration constitue un
commentaire loyal sur une question d'int6rit public.

Quant A savoir si les d6clarations portent sur une
question d'int6rdt public et b6n6ficient A ce titre de la
protection accord6e au commentaire loyal, elles se rap-
portent A l'opposition de l'appelant, en tant que conseil-
ler municipal, A l'implantation d'un centre pour les
autochtones alcooliques. La lettre affirme que certains
aspects de la thbse qu'il d6fend constituent une interpr6-
tation erron6e de l'effet des rAglements de zonage, parti-
culibrement sur le fardeau de prouver si l'usage existant
est permis ou interdit. En effet, elle affirme que son
opinion 6tait incompatible avec celle qu'aurait diO adop-
ter, selon les auteurs, une personne ayant une formation
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that the statement was a comment on the proposed
alcohol centre. This is a matter of undoubted public
interest, whether the statement is that the plaintiff
should not be making certain remarks as a lawyer,
priest, or whatever. The question of whether a comment
is one on a matter of public interest must be clearly
distinguished from the question of whether it is defama-
tory. The statement here may well be defamatory (again
a question for the jury) but, even if it is defamatory, it is
not actionable if the person publishing the statement has
a good defence such as fair comment.

APPEAL from a judgment of the Court of
Appeal for Saskatchewan', allowing an appeal
from a judgment rendered at trial by MacPherson
J. sitting with a jury and ordering a new trial of an
action for libel brought by the appellant against
the respondents. Appeal allowed, Spence, Dickson
and Estey JJ. dissenting.

D. E. Gauley, Q.C., and P. Foley, for the plain-
tiff, appellant.

R. H. McKercher, Q.C., and N. G. Gabrielson,
for the defendants, respondents.

The Chief Justice and Beetz J. concurred with
the judgment delivered by

MARTLAND J.-The facts which give rise to the
present appeal are stated in the reasons of my
brothers Ritchie and Dickson. I agree with the
disposition of the appeal proposed by the former. I
wish to comment on one of the grounds which he
adopts for allowing the appeal which I consider to
be sufficient to dispose of the matter.

The issue before this Court is as to whether the
judge at trial erred in taking away from the jury
the defence of fair comment. Before doing so, the
trial judge discussed the matter with counsel and
stated his reasons for taking this course. They are
as follows, and I agree with them:

It is, of course, the burden of the defendant to prove
this defence and it does not arise until after the jury has
found the words complained of to apply to the plaintiff
and that they are defamatory of him.

'[19771 5 W.W.R. 155, 79 D.L.R. (3d) 180.

juridique. L'important est que la d6claration constitue
un commentaire sur le centre projet6. Ceci est sans
aucun doute une question d'int6r8t public, mime si la
d6claration porte que le demandeur n'aurait pas dfi faire
certaines remarques en tant qu'avocat, pritre ou autre.
La question de savoir si un commentaire porte sur une
question d'int6r8t public doit 8tre clairement diff6ren-
ci6e de celle de savoir s'il est diffamatoire. La d6clara-
tion en cause peut tras bien 8tre diffamatoire (question
qui relve aussi du jury), mais, si elle l'est, elle n'est pas
passible de poursuite si la personne qui la publie peut
invoquer la d6fense de commentaire loyal.

POURVOI A l'encontre d'un arret de la Cour
d'appel de la Saskatchewan', qui a accueilli un
pourvoi d'un jugement rendu en premiere instance
par le juge MacPherson si6geant avec jury et
ordonn6 un nouveau procks de l'action en libelle
intent6e par l'appelant contre les intim6s. Pourvoi
accueilli, les juges Spence, Dickson et Estey 6tant
dissidents.

D. E. Gauley, c.r., et P. Foley, pour le deman-
deur, appelant.

R. H. McKercher, c.r., et N. G. Gabrielson, pour
les d6fendeurs, intimbs.

Le Juge en chef et le juge Beetz souscrivent au
jugement rendu par

LE JUGE MARTLAND-Les faits qui ont donn6
naissance au pr6sent pourvoi sont exposes dans les
motifs de jugement de mes collagues les juges
Ritchie et Dickson. Comme le premier, je suis
d'avis d'accueillir le pourvoi. Je d6sire cependant
faire des observations sur un des motifs qu'il
adopte pour accueillir le pourvoi et qui, A mon
avis, suffit pour trancher le litige.

Cette Cour doit d6terminer si au procks le juge a
err6 en ne soumettant pas au jury la d6fense de
commentaire loyal. Avant de prendre cette d6ci-
sion, le juge du procks a discut6 de la question avec
les avocats; il a justifi6 sa d6cision en des termes
auxquels je souscris:

[TRADUCTION] II incombe au d6fendeur de faire la
preuve de cette d6fense, mais elle n'entre en jeu que
lorsque le jury a statu6 que les mots contest6s visent le
demandeur et le diffament.

'[1977] 5 W.W.R. 155, 79 D.L.R. (3d) 180.
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I shall not try to decide whether if the opinion of the
writers of the letter is honest and sincere that this fact
absolves the publisher or the editor of the paper from a
similar opinion. In the present trial that is not necessary
because here there is no evidence that the offending
words, if they are in fact defamatory of the plaintiff,
which is a matter for the jury-there is no evidence that
those words express the honest opinion of anyone, either
the writers of the letter or of anyone on the editorial
staff of the Star-Phoenix or its publisher. The evidence
seems to be that the defendants had a contrary opinion
or none at all. Without such honest opinion I cannot tell
the jury that the defence of fair comment is available to
the defendant.

I thought I had better put that on the record, gentle-
men, so that my position is clear and the reason for my
ruling is clear.

The reason for the existence of the defence of
fair comment in a suit for defamation, and the
nature of that defence, are stated in Salmond on
Torts, 17th ed., p. 180, as follows:

A fair comment on a matter which is of public
interest or is submitted to public criticism is not action-
able. This right is one of the aspects of the fundamental
principle of freedom of expression, and the courts are
zealous to preserve it unimpaired. It must not be whit-
tled down by legal refinements. The jury are the guard-
ians of the freedom of public comment as well as of
private character. It is only on the strongest grounds
that a court will set aside a verdict for a defendant when
fair comment is pleaded.

Comment or criticism must be carefully distinguished
from a statement of fact. The former is not actionable if
it relates to a matter which is of public interest; the
latter is actionable, even though the facts so stated
would, if true, have possessed the greatest public interest
and importance. Comment or criticism is essentially a
statement of opinion as to the estimate to be formed of a
man's writings or actions. Being therefore a mere matter
of opinion, and so incapable of definite proof, he who
expresses it is not called upon by the law to justify it as
being true, but is allowed to express it, even though
others disagree with it, provided that it is honest.

Freedom to express an opinion on a matter of
public interest is protected, but such protection is
afforded only when the opinion represents the
honest expression of the view of the person who

Je n'essaierai pas de d6cider si le fait que l'opinion des
auteurs de la lettre soit honn~te et sinchre d6gage l'6di-
teur ou le r6dacteur du journal de toute responsabilit6 A
l'6gard d'une telle opinion. Ce n'est pas n6cessaire en
l'esp6ce car aucune preuve n'6tablit que les mots offen-
sants, s'ils diffament effectivement le demandeur, ques-
tion qui relive du jury-aucune preuve n'6tablit que ces
mots constituent l'opinion honnate de qui que ce soit, ni
des auteurs de la lettre, ni d'un membre de la r6daction
de The Star-Phoenix, ni de son 6diteur. La preuve
semble 6tablir que les d6fendeurs 6taient d'avis contraire
ou n'avaient aucune opinion A ce sujet. C'est pourquoi je
ne Seux dire au jury que la d6fenderesse peut invoquer
en d6fense le commentaire loyal.

J'ai pens6, messieurs, qu'il 6tait pr6f6rable de consi-
gner cela puisque ma position est claire et que le motif
de ma d6cision l'est aussi.

Dans Salmond on Torts, 17c 6d., p. 180, on
explique l'origine de la d6fense de commentaire
loyal dans une poursuite en diffamation et la
nature de cette d6fense:

[TRADUCTION] Un commentaire loyal sur une ques-
tion qui est d'int6r~t public ou qui est soumise A la
critique du public n'est pas passible de poursuite. Ce
droit est un des aspects du principe fondamental de la
libert6 d'expression et les tribunaux veillent avec zMle A
le conserver intact. Il ne doit pas 6tre rogn6 par des
subtilit6s juridiques. Le jury est le gardien de la libert6
de faire des commentaires aussi bien de nature publique
que priv6e. Une cour n'infirmera un verdict favorable au
d6fendeur qui a plaid6 le commentaire loyal que si elle a
des motifs trbs puissants de le faire.

II faut faire la distinction claire entre un commentaire
ou une critique et un 6nonc6 de fait. Le premier n'est
pas passible de poursuite s'il porte sur une question
d'int6r~t public; le second est passible de poursuite
mEme si les faits 6nonc6s, s'ils sont vridiques, auraient
6t6 du plus haut int6r8t et de la plus grande importance
pour le public. Le commentaire ou la critique est essen-
tiellement un jugement de valeur sur les 6crits ou les
actions d'une personne. Puisqu'il s'agit d'une simple
question d'opinion, qui ne peut donc faire l'objet d'une
preuve pr6cise, celui qui l'6met n'est pas tenu en droit
d'en prouver la v6racit6, mais il peut l'exprimer, mime si
d'autres personnes ne sont pas d'accord, A la condition
que cette opinion soit honnAte.

La libert6 d'exprimer une opinion sur une ques-
tion d'int6rAt public b6nkficie d'une protection,
mais celle-ci entre uniquement en jeu lorsque l'opi-
nion constitue l'expression honn~te du point de vue
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expresses it. This requirement is stated in the
passage quoted above. Gatley on Libel and Slan-
der, 7th ed., p. 308, says:

Comment must be published honestly in that it is the
expression of the defendant's real opinion.

A clear statement of the nature of the defence of
fair comment is found in the summing up to the
jury of Diplock J., (as he then was) in the case of
Silkin v. Beaverbrook Newspapers Ltd. , at p.
747:

I have been referring, and counsel in their speeches to
you have been referring, to fair comment, because that
is the technical name which is given to this defence, or,
as I should prefer to say, which is given to the right of
every citizen to comment on matters of public interest.
But the expression "fair comment" is a little misleading.
It may give you the impression that you, the jury, have
to decide whether you agree with the comment, whether
you think it is fair. If that were the question you had to
decide, you realize that the limits of freedom which the
law allows would be greatly curtailed. People are en-
titled to hold and to express freely on matters of public
interest strong views, views which some of you, or indeed
all of you, may think are exaggerated, obstinate or
prejudiced, provided-and this is the important thing-
that they are views which they honestly hold. The basis
of our public life is that the crank, the enthusiast, may
say what he honestly thinks just as much as the reason-
able man or woman who sits on a jury, and it would be a
sad day for freedom of speech in this country if a jury
were to apply the test of whether it agrees with the
comment instead of applying the true test: was this an
opinion, however exaggerated, obstinate or prejudiced,
which was honestly held by the writer?

My brother Ritchie has referred to other
authorities which are to the same effect, namely,
that a defence of fair comment is dependent upon
the fact that the words in issue represent an honest
expression of the real view of the person making
the comment.

In the present case, the corporate defendant is
the owner and publisher of The Star-Phoenix, a
Saskatoon newspaper in which the words com-
plained of were published, and the respondent,

2 [1958] 1 W.L.R. 743.

de la personne qui l'6met. Cette exigence est 6non-
c6e dans l'extrait pr6cit6. Dans Gatley on Libel
and Slander, 7e 6d., p. 308, on lit:

[TRADUCTION] Le commentaire doit Etre publi6 hon-
n~tement, c'est-A-dire qu'il doit 8tre l'expression de l'opi-
nion v6ritable du d6fendeur.

Dans l'affaire Silkin v. Beaverbrook Newspa-
pers Ltd. 2, on trouve, dans l'expos6 au jury du juge
Diplock (tel 6tait alors son titre), un 6nonc6 clair
de la nature de la d6fense de commentaire loyal (A
la p. 747):

[TRADUCTION] Je vous ai parl6 du commentaire loyal
et les avocats ont fait de meme dans leurs plaidoiries.
C'est le nom technique donn6 A cette d6fense ou, comme
je crois pr6f6rable de dire, le nom donn6 au droit de tout
citoyen de faire des commentaires sur des questions
d'int6rt public. Mais l'expression acommentaire loyal,
peut induire en erreur. Elle peut vous laisser croire que
vous, le jury, devez d6cider si vous 8tes d'accord avec le
commentaire, si vous l'estimez loyal. Si cette question
6tait celle que vous devez trancher, vous vous rendez
compte que la libert6 juridiquement reconnue serait
grandement amoindrie. Tout le monde a le droit de
soutenir et d'exprimer librement des opinions arrat6es
sur des questions d'int6rit public, des opinions que
quelques-uns d'entre vous, ou mime vous tous, peuvent
juger extr6mes, exag6r6es ou empreintes de pr6jug6s,
pourvu-et c'est le point important-que ce soit une
opinion avanc6e honnatement. Le fondement de notre
vie publique est que l'original, I'enthousiaste, peut dire
ce qu'il pense honnatement, au mime titre que tout
homme ou femme raisonnable qui siege comme jur6, et
la libert6 d'expression dans ce pays sera en deuil le jour
oa un jury prendra comme critbre son approbation du
commentaire plut6t que d'appliquer le critbre v6ritable:
l'auteur exprime-t-il honnatement son opinion, si
extreme, exag6r6e ou empreinte de pr6jug6s soit-elle?

Mon collague le juge Ritchie a cit6 d'autres
arrits qui vont dans le mime sens, savoir que la
d6fense de commentaire loyal est subordonn6e au
fait que les mots en cause correspondent A l'expres-
sion honnete de la v6ritable opinion de leur auteur.

En l'esp~ce, la compagnie d6fenderesse est pro-
pri6taire et 6diteur de The Star-Phoenix, un jour-
nal de Saskatoon qui a publi6 les mots contest6s, et
I'intimb King est le r6dacteur de ce journal. Le

2 [1958] 1 W.L.R. 743.
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King, is the editor of that newspaper. The evidence
of the officer produced for examination for discov-
ery by the respondent company, and that of the
respondent, King, make it clear that the letter
complained of did not represent the honest expres-
sion of their real views.

The writers of the letter were not called to give
evidence, and so there is no evidence to prove that
the letter was an honest expression of their views.
The only evidence we have is that the respondent,
King, said, with reference to the writers of the
letter, "we figured that was their opinion or their
view or their observations".

This is not a sufficient basis to enable the
respondents to rely upon the defence of fair com-
ment. There is no evidence to show that the ma-
terial published, which the jury found to be de-
famatory, represented the honest opinion of the
writers of the letter, or that of the officers of the
newspaper which published it. In these circum-
stances the trial judge was properly entitled to
decide not to put the defence of fair comment to
the jury.

The Chief Justice and Pigeon and Pratte JJ.
concurred with the judgment delivered by

RITCHIE J.-This is an appeal brought pursuant
to leave granted by the Court of Appeal of Sas-
katchewan from a judgment of that Court setting
aside a judgment rendered at trial by Mr. Justice
MacPherson sitting with a jury and ordering a new
trial of this libel action which was brought by the
appellant, a practising lawyer and alderman of the
Saskatoon City Council, as a result of a letter
published in the correspondence column of The
Star-Phoenix a newspaper published in Saskatoon,
of which the respondent, Armadale Publishers
Limited (hereinafter referred to as "Armadale") is
the owner and publisher and the respondent Sterl-
ing King is the editor.

The.facts giving rise to this litigation are accu-
rately and fully stated in the dissenting judgment
of Mr. Justice Brownridge in the Court of Appeal
which is now conveniently reported at 79 D.L.R.
(3d) 180 (hereinafter referred to as the "Report"),
at pp. 183 et seq., but in order to fully understand

t6moignage du directeur produit A l'interrogatoire
pr6alable par la compagnie d6fenderesse et celui
de l'intim6 King montrent clairement que la lettre
en cause ne constitue par l'expression honnate de
leur veritable point de vue.

Les auteurs de la lettre n'ont pas 6t6 appel6s A
t6moigner, de sorte qu'aucune preuve n'6tablit que
la lettre constitue l'expression honn8te de leur
point de vue. La seule preuve que nous ayons est le
t6moignage de King qui a dit, au sujet des auteurs
de la lettre, [TRADUCTION] onous pensions que
c'6tait leur opinion, leur point de vue ou leurs
observationsp.

Ceci ne suffit pas pour permettre aux intim6s de
s'appuyer sur la d6fense de commentaire loyal.
Aucune preuve ne d6montre que le document
publi6, que le jury a jug6 diffamatoire, constitue
l'opinion honnate des auteurs de la lettre, ni celle
des dirigeants du journal qui l'a publibe. Dans ces
circonstances, le juge du procks pouvait d6cider A
bon droit de ne pas soumettre au jury la d6fense de
commentaire loyal.

Le Juge en chef et les juges Pigeon et Pratte
souscrivent au jugement rendu par

LE JUGE RITCHIE-Avec l'autorisation de la
Cour d'appel de la Saskatchewan, pourvoi est
interjet6 de son arr8t qui a infirm6 le jugement
rendu en premiere instance par le juge MacPher-
son si6geant avec jury et ordonn6 le nouveau
procks de la pr6sente action en libelle que I'appe-
lant, avocat et conseiller municipal de Saskatoon, a
intent6e A la suite de la publication d'une lettre
sous la rubrique des lettres des lecteurs dans The
Star-Phoenix, un journal de Saskatoon. L'intimbe
Armadale Publishers Limited (ci-aprbs appel6e
*Armadale*) en est le propri6taire et 6diteur et
l'intim6 Sterling King en est le r6dacteur.

Dans sa dissidence en Cour d'appel, le juge
Brownridge a relat6 avec pr6cision tous les faits
qui ont donn6 naissance au pr6sent litige; l'arrt de
la Cour d'appel est commod6ment publi6 A 79
D.L.R. (3d) 180 (ci-aprds appel6 le arecueilp), aux
pp. 183 et suiv. Toutefois, afin de bien cerner les
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the questions to which this appeal gives rise it will
be necessary for me to summarize them briefly.

The alleged libel of which the appellant com-
plains is contained in a letter written to The
Star-Phoenix by two law students concerning a
petition which was presented to the Saskatoon
City Council and which was apparently drafted
with the assistance of the appellant. The petition
presented on behalf of fifty-four citizens was
directed against the establishment of an Alcoholic
Rehabilitation Centre in what was alleged to be a
residential section of Saskatoon and the report of
its presentation to Council as published in The
Star-Phoenix referred in particular to Indians and
Metis whose use of the centre was alleged to be
detrimental to the area. In this regard Mr. Yawor-
ski, who presented the petition, was reported as
saying that the establishment of the centre was
going to turn the area into "an Indian and Metis
ghetto".

The only express reference made to the appel-
lant in this report was contained in the last para-
graph reading:

Ald. Morris Cherneskey told council he did not think
the zoning laws of the area envisioned 15 people living in
one place, and until it is fully clarified it should not
operate as an acoholic rehabilitation centre when the
citizens of the neighborhood are concerned.

Having read this article, the two law students
proceeded to write a letter to The Star-Phoenix
which was published in a column headed "Editor's
Letter Box" at the foot of which the following
statement was printed:

Letter writers are requested to provide addresses and
phone numbers to allow checking for authenticity and
accuracy. Letters must be signed-no pseudonyms will
be published. All are subject to editing for length,
general interest, grammar, style and good taste. Letters
under 250 words are preferred. (Emphasis added.)

In his charge to the jury, the learned trial judge
touched on this phase of the matter saying:

The Star-Phoenix, as the evidence indicates has a right
to decline to publish. They chose to publish and they, as

questions soulev6es par le pr6sent pourvoi, j'estime
n6cessaire de r6sumer bribvement les faits.

Le pr6tendu libelle dont se plaint I'appelant
vient d'une lettre adress6e A The Star-Phoenix par
deux 6tudiantes en droit par suite d'une p6tition
pr6sent6e au conseil municipal de Saskatoon et
apparemment r6dig6e avec l'aide de l'appelant. La
p6tition, pr6sent6e au nom de cinquante-quatre
citoyens, s'oppose A l'implantation d'un centre de
r6adaptation pour alcooliques dans un quartier dit
r6sidentiel de Saskatoon. Le compte rendu de la
pr6sentation de cette p6tition au conseil, publi6
dans The Star-Phoenix, mentionne en particulier
qu'en attirant des Indiens et des M6tis, le centre
serait prbjudiciable au quartier. A cet 6gard, le
compte rendu rapporte que M. Yaworski, qui a
pr6sent6 la p6tition, avait dit que l'implantation du
centre allait transformer le quartier en [TRADUC-
TION] aun ghetto indien et m6tisp.

Ce compte rendu ne mentionne express6ment
l'appelant qu'au dernier alin6a, que voici:

[TRADUCTION] Le conseiller municipal Morris Cher-
neskey a dit au conseil qu'A sa connaissance, les r6gle-
ments de zonage du quartier n'autorisent pas la cohabi-
tation de quinze personnes dans la mime maison et que
celle-ci ne devrait pas servir de centre de r6adaptation
pour alcooliques, tant qu'on n'aura pas tir6 au clair cette
question, vu les r6serves des habitants du quartier.

Aprbs avoir lu cet article, deux 6tudiantes en
droit ont 6crit A The Star-Phoenix une lettre qu'il
a publi6e sous sa rubrique [TRADUCTION] aLettres
au r6dacteur, qui se termine par la note suivante:

[TRADUCTION] L'auteur d'une lettre doit inscrire son
adresse et son num6ro de t6l6phone au cas oa il serait
n6cessaire d'en v6rifier I'authenticit6 et I'exactitude. Les
lettres doivent 8tre sign6es-aucun pseudonyme ne sera
publi6. La direction se r6serve le droit d'approuver la
longueur, l'int6r6t g6n6ral, la grammaire, le style et le
bon gofit de chaque lettre. Priorit6 sera accord6e aux
lettres de moins de 250 mots. (C'est moi qui souligne.)

Dans son expos6 au jury, le savant juge de
premiere instance a abord6 cet aspect du problime
en ces termes:
[TRADUCTION] La preuve indique que The Star-Phoe-
nix peut refuser de publier une lettre. II a choisi de la
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they indicated, have a right to insist upon their right to
edit. That's their privilege naturally.

The letter complained of was itself headed
"Racist Attitude" and it is reproduced in full at
pp. 183 and 184 of the D.L.R. Report, but the real
sting of the language complained of is contained in
the last three paragraphs which read:

As a law student and an articling law student, we are
appalled by the stance adopted by Alderman Chernes-
key, himself a lawyer. We appreciate his sympathy with
the concerns of certain members of the white commu-
nity; however, we thoroughly disagree with his conten-
tion the centre should cease its operation until such time
as the application of the relevant zoning bylaw has been
clarified. We feel this situation is not unlike that of a
man charged with a criminal offence. Such a man is
deemed innocent until proven guilty.

That Alderman Cherneskey should imply the onus is
upon those operating the centre to establish their right
to remain in the neighborhood until further clarification,
is abhorrent to all concepts of the law. At the very least,
it flies flagrantly in the face of the principles of natural
justice. It is unbecoming a member of the legal profes-
sion to adopt such an approach.

Although we do not reside in the particular neighbor-
hood in question, we would have no objection whatso-
ever to such a centre operating in our neighborhood. We
entirely support the project initiated by Clarence Trot-
chie and hope the racist resistance exhibited will be
replaced by the support and encouragement which the
project deserves.

In the course of his reasons for judgment in the
Court of Appeal, Mr. Justice Brownridge points
out that:

Prior to the trial the defendants sought leave to join as
third parties the two authors of the offending letter but
this application was refused on appeal:.. .At the trial it
was agreed by counsel that both letter writers were out
of the jurisdiction and neither was called as a witness.
(Emphasis added.)

By his statement of claim the appellant claimed
damages for defamation of his personal character
in relation to his profession and in his office as an

publier et, comme on I'a dit, il pouvait faire valoir son
droit de mise au point. C'est, bien siir, son privildge.

La lettre en cause 6tait coiff6e du titre [TRA-
DUCTION] sAttitude raciste, et est reproduite en
entier aux pp. 183 et 184 du Dominion Law report,
mais on trouve le v6ritable langage caustique qui
fait l'objet de la plainte dans les trois derniers
alin6as:

[TRADUCTION] A titre d'6tudiante en droit d'une part
et de stagiaire d'autre part, nous ne pouvons qu'8tre
constern6es par la position prise par le conseiller munici-
pal Cherneskey, lui-mime avocat. Nous comprenons
qu'il partage les inqui6tudes de certains membres de la
communaut6 blanche; nous sommes cependant en pro-
fond d6saccord avec son affirmation que le centre doit
cesser ses activit6s jusqu'd ce qu'on ait d6termin6 la
portbe du r6glement de zonage pertinent. A notre avis,
cette situation s'apparente A celle d'une personne accu-
s6e d'une infraction criminelle. Elle est r6put6e inno-
cente jusqu'd preuve de sa culpabilit6.

Le conseiller Cherneskey donne A entendre qu'il
incombe aux responsables du centre de prouver qu'ils
ont le droit de rester dans le quartier jusqu'A ce que la
lumibre soit faite sur cette question, ce qui est contraire
A tous les principes de droit. C'est pour le moins une
entorse flagrante aux principes de justice naturelle.
Cette fagon de pr6senter les choses est indigne d'un
avocat.

Nous ne r6sidons pas dans le quartier en cause mais
nous ne nous opposerions en aucune fagon A l'implanta-
tion d'un tel centre dans le n6tre. Nous appuyons entid-
rement le projet lanc6 par Clarence Trotchie et nous
esp6rons que la r6sistance empreinte de racisme qui s'est
manifest6e fera place au soutien et A l'encouragement
que ce projet mbrite.

Dans ses motifs de jugement, le juge Brownridge
de la Cour d'appel a soulign6 que:

[TRADUCTION] Avant le procks, les d6fendeurs ont
demand6 la mise en cause des deux auteurs de la lettre,
mais cette demande a 6t6 rejet6e en appel: ... Au
procks, les avocats ont admis que les deux auteurs de la
lettre 6chappaient A la comp6tence de la Cour et elles
n'ont pas 6t6 cit6es comme t6moin. (C'est moi qui
souligne.)

Dans sa d6claration, I'appelant r6clame des
dommages-int6r6ts pour diffamation quant A sa
r6putation professionnelle et A ses fonctions de
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alderman and by para. 8 made the following gen-
eral claim:
The plaintiff further says that the said heading and
letter as a whole would tend to lower the plaintiff in the
estimation of right-thinking members of society general-
ly and the citizens of Saskatoon in particular and that
the words are defamatory.

By their joint defence the defendants pleaded:

8. In so far as the said letter, exclusive of the said
heading, set out in paragraph 3 of the Statement of
Claim consists of statements of fact they are true in
substance and in fact and in so far as the said words
consist of expressions of opinion, they are fair and bona
fide comment made without malice upon the said facts
which are a matter of public interest.
9. The publication of the said letter was an occasion of
qualified privilege.

The plaintiff's reply is phrased in the following
terms:

REPLY

In answer to the Defendant's Statement of Defence
wherein they plead fair comment and qualified privilege,
which is not admitted but denied, the Plaintiff says that
the heading and the letter were published with express
malice and joins issue.

The questions put to the jury by the learned trial
judge and their answers are as follows:

1. Would a reasonably minded reader imply that the
words 'racist attitude' in the heading over the letter
refer to the plaintiff?
Answer: No.

2. If your answer to question number I is yes, then are
those words defamatory?
Answer: Not applicable.

3. Would a reasonably minded reader imply that the
words 'racist resistance' in the last sentence of the
letter refer to the plaintiff?
Answer: Yes.

4. If your answer to number 3 is yes, then are those
words defamatory?
Answer: Yes.

5. Do the words in the fourth and fifth paragraphs of the
letter directly or by innuendo defame the plaintiff as
Alderman?
Answer: Yes.

conseiller municipal. Le paragraphe 8 contient la
r6clamation g6n6rale suivante:
[TRADUCTION] Le demandeur d6clare en outre que le
titre et la lettre dans son ensemble tendent A ternir sa
r6putation aux yeux des membres bien pensants de la
soci6t6 en g6n6ral et des citoyens de Saskatoon en
particulier et que les termes utilisbs sont diffamatoires.

Dans leur d6fense conjointe, les d6fendeurs ont
plaid6 que:
[TRADUCTION] 8. A l'exclusion du titre, dans la mesure
oa la lettre cit6e au paragraphe 3 de la d6claration
contient des d6clarations de fait qui sont vraies en
substance et en fait et oGi les mots utilis6s sont l'expres-
sion d'une opinion, ils constituent un commentaire loyal
fait de bonne foi, exempt de malice, sur des faits qui
sont d'int~rat public.
9. La publication de cette lettre est prot6g6e par une
immunit6 relative.

La r6plique du demandeur est r6dig6e en ces
termes:

[TRADUCTION] RPPLIQUE

Les d6fendeurs plaident le commentaire loyal et l'im-
munit6 relative. En r6ponse, le demandeur conteste ces
deux points et dit que le titre et la lettre ont 6t6 publi6s
avec une malice expresse. La contestation est lie.

Voici les questions pos6es au jury et ses
reponses:

[TRADUCTION] 1. Un lecteur raisonnable supposerait-il
que le titre *Attitude racistei qui accompagne la lettre
se r6f6re au demandeur?
R6ponse: Non.

2. Si vous r6pondez oui A la premibre question, ces mots
sont-ils diffamatoires?
R6ponse: Sans objet.

3. Un lecteur raisonnable supposerait-il que les mots
ar6sistance empreinte de racismes, A la dernibre
phrase de la lettre, se rapportent au demandeur?
Riponse: Oui.

4. Si vous r6pondez oui A la troisibme question, ces mots
sont-ils diffamatoires?
R6ponse: Oui.

5. Les quatribme et cinquibme alin6as de la lettre diffa-
ment-ils directement ou par insinuation le demandeur
en tant que conseiller municipal?
R6ponse: Oui.

[1979] 1 R.C.S. 1077
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6. Do the words in the fourth and fifth paragraphs of the
letter directly or by innuendo defame the plaintiff as a
lawyer?
Answer: Yes.

7. If you have answered yes to questions 2, 4, 5 and 6 or
any one or more of them, what damages do you award
the plaintiff?
Answer: $25,000. & costs.

I think it convenient at this stage to say that I
am in agreement with Mr. Justice Brownridge, for
the reasons which he has stated at p. 187 of the
Report, that the defence of qualified privilege is
not available to the defendants in the present case.
This view was adopted by Mr. Justice Bayda who
observed at p. 196:

I have read the reasons for judgment of my brother
Brownridge, and respectfully agree that for reasons
similar to those expressed by the Supreme Court of
Canada, in Douglas v. Tucker, [19521 1 D.L.R. 657,
[1952] 1 S.C.R. 275; Globe and Mail Ltd. v. Boland
(1960), 22 D.L.R. (2d) 277, [1960] S.C.R. 203, and
Jones v. Bennett (1968), 2 D.L.R. (3d) 291, [1969]
S.C.R. 277, 66 W.W.R. 419, the defence of qualified
privilege is not available to the defendants in the present
case. I also agree with the conclusions reached by him in
respect of the other grounds of appeal, save the ground
involving the plea of fair comment. In that regard, I
have reached the opposite conclusion, namely, that the
learned trial Judge should not have taken away from the
jury the defence of fair comment.

Mr. Justice Brownridge found no merit in "the
other grounds of appeal" and Mr. Justice Hall
stated at the opening of his reasons for judgment:

The significant ground of appeal is that which alleges
error by the trial Judge in refusing to put to the jury the
defence of fair comment.

It is thus apparent that all members of the Court
of Appeal were concerned only with the complaint
that the trial judge had erred in taking the defence
of fair comment away from the jury and this was
the main issue presented in this Court.

In the present case the plaintiff's (appellant's)
plea that the words used in the letter are defama-
tory is couched in language which has long been
accepted as giving rise, upon publication, to an

6. Les quatribme et cinquibme alin6as de la lettre diffa-
ment-ils directement ou par insinuation le demandeur
en tant qu'avocat?
R6ponse: Oui.

7. Si vous r6pondez oui aux questions 2, 4, 5 et 6 ou A
l'une ou plusieurs d'entre elles, quel montant de dom-
mages-int6rets accordez-vous au demandeur?
R~ponse: $25,000 et les d6pens.

II convient d~s A pr6sent de noter que je suis
d'accord pour dire avec le juge Brownridge, pour
les motifs qu'il a 6nonc6s A la p. 187 du recueil,
que les d6fendeurs ne peuvent invoquer en l'esp6ce
l'immunit6 relative. Le juge Bayda a souscrit en
ces termes A ce point de vue (A la p. 196):

[TRADUCTION] J'ai lu les motifs de jugement de mon
coll6gue le juge Brownridge et je conviens, avec 6gards,
que, pour les motifs 6nonc6s par la Cour supreme du
Canada dans les arrats Douglas c. Tucker, [1952] 1
D.L.R. 657, [1952] 1 R.C.S. 275; Globe and Mail Ltd.
c. Boland (1960), 22 D.L.R. (2d) 277, [1960] R.C.S.
203 et Jones c. Bennett (1968), 2 D.L.R. (3d) 291,
[1969] R.C.S. 277, 66 W.W.R. 419, les d6fendeurs ne
peuvent invoquer dans ce cas-ci l'immunit6 relative. Je
me rallie 6galement A ses conclusions quant aux autres
moyens d'appel, except6 celui fond6 sur le commentaire
loyal. Sur ce point, je suis arrive A la conclusion con-
traire, savoir, que le savant juge de premibre instance
n'aurait pas dOi soustraire au jury la difense fond6e sur
le commentaire loyal.

Le juge Brownridge 6tait d'avis que [TRADUC-
TION] ales autres moyens d'appels n'6taient pas
fond6s et le juge Hall a dit, au d6but de ses motifs
de jugement:

[TRADUCTION] Le motif d'appel important est celui
qui all6gue que le juge de premiere instance a err6 en
refusant de soumettre au jury la d6fense fond6e sur le
commentaire loyal.

11 est donc 6vident que tous les membres de la
Cour d'appel n'ont examin6 que la question de
savoir si le juge de premiere instance avait err6 en
ne soumettant pas au jury la d6fense fond6e sur le
commentaire loyal et c'est la question principale
soumise A cette Cour.

En l'espbce, I'all6gation du demandeur (appe-
lant) que les mots utilis6s dans la lettre sont
diffamatoires, repose sur des termes qui, selon une
longue tradition, donnent ouverture, dbs la publi-
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action for defamation by the person to whom it
refers. In this regard I refer to the following
excerpt from Gatley on Libel and Slander, 7th ed,
p. 5, para. 4, where he said:
Any imputation which may tend to lower the plaintiff in
the estimation of right-thinking members of society
generally or to expose him to hatred, contempt or ridi-
cule is defamatory of him.

This language was in large measure adopted by
the trial judge in addressing the jury.

Accordingly, as I agree with the trial judge that
the words used are capable of being construed as
tending to lower the plaintiff in the estimation of
right-thinking members of society generally, a
prima facie cause of action arises and in my view a
plea of fair comment by way of defence does not of
itself have the effect of saddling the plaintiff with
the burden of proving that the comment was
unfair. This plea constitutes a vital part of the case
for the defendants and in my view the burden of
proving each ingredient of the defence so pleaded
should rest upon the party asserting it. One of
these ingredients is that the person writing the
material complained of must be shown to have had
an honest belief in the opinions expressed and it
will be seen that, in my view, the same consider-
ations apply to each publisher of that material.

The question of burden of proof in such cases
was considered by Lord Morris of Borth-y-Gest in
Jones v. Skelton 3 , at p. 1379 where he said:
... if a defendant publishes of a plaintiff words which a
jury might on the one hand hold to be fact or might on
the other hand hold to be comment, and if a plaintiff
does not accept that any of the words are true or does
not accept that any of them are comment and if a
defendant chooses to assert that some of the words are
fair comment (made in good faith and without malice)
on facts truly stated it must (assuming that the judge
rules in regard to the public interest) be for the defend-
ant to prove that which he asserts. If a plaintiff does not
acknowledge that there are any words of comment and
if the words are reasonably capable of being held by a
jury to be statements of fact the plaintiffs overall
burden of proving his case does not involve a duty of
proving that comment (the existence of which he denies)
is unfair.

[1963] 1 W.L.R. 1362.

cation, A un droit d'action en diffamation par la
personne ainsi visee. Sur ce point, je cite l'extrait
suivant de Gatley on Libel and Slander, 7e 6d., p.
5, par. 4:
[TRADUCTION] Toute all6gation qui peut tendre A dimi-
nuer le demandeur dans l'estime des membres bien
pensants de la socift6 en g6n6ral ou A I'exposer A la
haine, au m6pris ou au ridicule, le diffame.

Le juge de premiere instance a adopt6 l'essentiel
de cette d6finition dans son expose au jury.

En cons6quence, puisque je conviens avec le juge
de premiere instance que les termes utilis6s peu-
vent tendre A diminuer le demandeur dans l'estime
des membres bien pensants de la soci6t6 en g6n6-
ral, il existe A premiere vue une cause d'action et, A
mon avis, une d6fense fond6e sur le commentaire
loyal n'a pas en soit pour effet d'imposer au
demandeur le fardeau de prouver que le commen-
taire 6tait d6loyal. La d6fense se fonde essentielle-
ment sur ce moyen et, A mon avis, il incombe A la
partie qui invoque un moyen de d6fense d'en prou-
ver tous les 616ments. Un d'eux est que l'auteur de
l'article contest6 croyait honnAtement en l'opinion
exprimbe et on verra qu'A mon avis, les mimes
consid6rations s'appliquent A '6diteur de l'article.

Dans l'arrat Jones v. Skelton3, lord Morris de
Borth-y-Gest a examin6 la question du fardeau de
la preuve dans des cas de ce genre (A la p. 1379):
[TRADUCTION] . . . si un d6fendeur publie au sujet d'un
demandeur des propos qu'un jury pourrait consid6rer
soit comme un fait, soit comme un commentaire et si le
demandeur d6nie tous ces propos ou n'admet pas qu'il
s'agisse d'un commentaire, et si le d6fendeur d6cide de
faire valoir que certains propos constituent un commen-
taire loyal (fait de bonne foi et sans malice) sur des faits
fiddlement relat6s (A supposer que le juge ait tranch6 la
question de l'int6rt public), il incombe au d6fendeur de
prouver ce qu'il alligue. Si un demandeur ne reconnait
pas que certains propos constituent un commentaire et si
un jury peut raisonnablement juger qu'il s'agit d'impu-
tations de fait, le fardeau g6n6ral du demandeur de
prouver sa cause n'implique pas l'obligation de prouver
que le commentaire (dont il nie l'existence) est dbloyal.

3 [1963] 1 W.L.R. 1362.
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In commenting on this statement, Mr. Justice
Bayda observed at p. 200 of the D.L.R. Report:

It is plain from these remarks (which I adopt as a
correct statement of the law) that where the pleadings,
as in the present case, disclose that the plaintiff does not
acknowledge the words complained of are comments or
opinions, but the defendants, in their pleadings, raise the
issue of comment and of fairness of the comment, the
onus is on the defendants to prove fair comment. The
normal principle that he who asserts, must prove,
applies. In such event (assuming the words complained
of are capable of being a comment and further assuming
that condition (b) mentioned above is not applicable as
is the situation here), it is for the Judge to determine, as
a matter of law, (1) whether there is any evidence of
condition (a), that is, any evidence entitling the jury to
find that the statements upon which the comments are
based are true; and (2) whether there is any evidence of
condition (c), viz., the requirement of honesty. If he
finds there is some evidence to support the finding that
those conditions are met, he must place the defence of
fair comment before the jury for their consideration
(assuming that he has previously ruled that the element
of public interest was proved). If, on the other hand, the
trial Judge finds as a matter of law, that there is no
evidence to support the presence of either of these two
conditions, he should not put the defence of fair com-
ment to the jury.

In cases where the essential ingredients of either
the plea of "qualified privilege" or that of "fair
comment have been established by the defence,
then if it can be proved that the statements com-
plained of were made or written maliciously, the
plea must fail; but in my view no burden lies upon
the complainant to prove malice unless and until
either plea has been shown to be supported by the
evidence.

Here the plea of "express malice" was added
midway through the evidence called on behalf of
the plaintiff (appellant) and it is in my view
important to appreciate that this allegation forms
no part of the main case but is inserted entirely by
way of answer to the respondents' claim of "quali-
fied privilege" and "fair comment". As I have
indicated, the defence of qualified privilege is not
available to the defendants and the question of
malice could only arise in the present case if there
were some evidence to indicate that the comment
complained of was otherwise fair and this cannot

Commentant cette affirmation, le juge Bayda a
fait remarquer (D.L.R., p. 200):

[TRADUCTION] Ces remarques (que j'estime tre un
6nonc6 exact du droit) montrent clairement que lorsque
les plaidoiries, comme en l'esp6ce, r6vblent que le
demandeur ne reconnait pas que les propos contest6s
constituent un commentaire ou une opinion, mais que les
d6fendeurs soul6vent en d6fense la question du commen-
taire et de sa loyaut6, il incombe aux d6fendeurs de
prouver qu'il s'agit d'un commentaire loyal. Le principe
ordinaire voulant que celui qui s'applique. Dans ce cas
(A supposer que les propos contest6s constituent effecti-
vement un commentaire et de plus que la condition b)
susmentionn6e ne s'applique pas comme c'est le cas ici),
le juge doit d6terminer en droit (1) si la condition a) est
6tablie, c'est-A-dire s'il existe une preuve qui permette
au jury de conclure que les affirmations sur lesquelles
sont fond6s les commentaires sont vraies; (2) si la condi-
tion c), soit l'honnatet6, est 6tablie. S'il conclut qu'une
preuve permet de dire que ces conditions sont remplies,
il doit soumettre au jury la d6fense fond6e sur le com-
mentaire loyal pour que celui-ci l'examine (A supposer
que le juge ait auparavant d6cid6 que l'int6rt public a
6t6 prouv6). Si, par contre, le juge de premiere instance
conclut en droit qu'aucune preuve n'6taye l'existence de
l'une ou l'autre condition, il ne doit pas soumettre au
jury la d6fense de commentaire loyal.

Lorsque la d6fense a 6tabli les 616ments essen-
tiels de l'immunit6 relative, ou du acommentaire
loyalb, ce moyen va 6chouer s'il est possible de
prouver que les affirmations contest6es ont 6t6
faites ou 6crites avec malice; mais, A mon avis, le
plaignant n'a pas A faire la preuve de la malice
tant qu'il n'est pas d6montr6 que l'un des moyens
est tay6 par la preuve.

En l'esp6ce, le demandeur n'a invoqu6 la xmalice
expresseb qu'A mi-chemin au cours de la pr6senta-
tion de sa preuve et, A mon avis, il est important de
se rendre compte que cette all6gation ne fait pas
partie de la demande principale, mais qu'elle a 6t
entibrement introduite en r6plique A la d6fense des
intimbs qui invoquent l'aimmunit6 relativeD et le
acommentaire loyal). Comme je l'ai dit, les dWfen-
deurs ne peuvent invoquer l'immunit6 relative et la
question de la malice ne pouvait 6tre soulev6e en
l'espace que s'il existait une preuve qui montre que
le commentaire contest6 6tait par ailleurs loyal. II

1080 [1979] 1 S.C.R.
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be said unless the opinions expressed are honestly
held.

As I have already observed, it is an essential
ingredient to the defence of fair comment that it
must be the honest expression of the writer's opin-
ion and in this regard I refer to the following
statement made by Lord Porter in Turner v. Met-
ro-Goldwyn-Mayer Pictures Ltd.4 at p. 462,
where he said, commenting on the charge to the
jury in that case where the defence was qualified
privilege:
Its early words on this part of the case express exactly
what the authorities convey. "Fair comment" (in effect
the learned judge says) "has to be an honest expression
of the real opinion of the defendants when they wrote
it . . ." "Did they honestly and really think that she"
(the appellant) "was completely out of touch with the
tastes and entertainment requirements of the picture-
going millions who are also radio listeners and that her
criticisms are on the whole unnecessarily harmful to the
film industry? Did they honestly hold that opinion and
really believe it? If they did-then they were not abus-
ing the occasion." Such a direction is, I think, entirely
accurate and could not be attacked, and similar lan-
guage is to be found in other parts of the summing-up.
On the other hand, language of this kind is frequently
interspersed with words which suggest that the criterion
is whether fair-minded men could hold that view. Let
me take one example only. It runs:

"First of all . . . do you think that a fair-minded
man capable of impartial judgment of the plaintiffs
(appellant's) talks ... could come to that conclusion.
Was there anything in them or in her conduct which
would lead a fair man honestly to entertain the opin-
ion that the defendants expressed in this letter?"

Similar observations appear throughout the summing-up
and, undoubtedly, if they were found alone there would
have been clear misdirection. It is said, however, in the
first place, that, in his cross-examination and address,
leading counsel for the respondents used the phrase and
accepted the burden that fair-mindedness was required.
I do not think that the record justifies this allegation,
but if it did I should think it immaterial. Secondly, it is
argued with more force that, when the summing-up is
regarded as a whole, a jury would not be misled, but
would rightly apprehend that honesty, not reasonable-

[1950] 1 All E.R. 449.

faut pour cela que les opinions exprimbes soient
honnites.

Comme je l'ai dejA fait remarquer, un 616ment
essentiel de la d6fense fond6e sur le commentaire
loyal est qu'il doit s'agir de l'expression honnte de
l'opinion de l'auteur et, A cet 6gard, je cite la
d6claration suivante de lord Porter dans l'arret
Turner v. Metro-Goldwyn-Mayer Pictures Ltd.4 a
propos de 1'expos6 fait au jury dans une affaire ofi
l'immunit6 relative avait 6 invoqube en d6fense
(A la p. 462):
[TRADUCTION] Ses premiers mots sur cette partie de
l'affaire vont exactement dans le mime sens que la
jurisprudence. ALe commentaire loyal (a dit en fait le
savant juge) doit constituer l'expression honnAte de la
v6ritable opinion de la d6fenderesse au moment de la
r6daction . . .) aCelle-ci pensait-elle honn~tement et r6el-
lement qu'elle (l'appelante) n'avait aucune notion des
gotts et des exigences de millions de cin6philes 6gale-
ment auditeurs de la radio et que ses critiques 6taient
dans leur ensemble inutilement pr6judiciables A l'indus-
trie du cin6ma? ttait-ce ce que l'intimbe pensait honn-
tement et r6ellement? Si c'6tait le cas, elle n'a pas abusE
de la situation.D Selon moi, cet exposE est tout A fait
juste et ne peut etre attaqu6; on trouve des propos
semblables ailleurs dans les directives du juge au jury.
D'autre part, des propos de ce genre sont souvent 6mail-
16s de termes qui laissent entendre que le critbre A
appliquer est de savoir si des personnes impartiales
pourraient soutenir ce point de vue. J'en donne un seul
exemple:

.D'abord, ... pensez-vous qu'une personne impar-
tiale, capable de juger objectivement les propos de la
demanderesse (appelante), ... aurait pu tirer cette
conclusion? Y a-t-il quelque chose dans ses propos ou
dans sa conduite qui aurait pu amener une personne
impartiale A avoir l'opinion que la d6fenderesse a
exprim6 dans cette lettre?*

Des remarques de ce genre se r6pbtent dans les directi-
ves et, si elles y 6taient seules, il s'agirait clairement
d'une erreur d'instruction. Mais on dit tout d'abord que
l'avocat principal de l'intimbe a utilis6 l'expression en
contre-interrogatoire et dans sa plaidoirie et a reconnu
qu'il lui fallait en 6tablir le caractbre loyal. A mon avis
le dossier n'6taye pas cette assertion, mais, meme dans
ce cas, elle ne serait pas pertinente. Deuxibmement, on
pr6tend avec plus de vigueur que les directives prises
globalement ne pouvaient induire un jury en erreur,
mais pouvaient lui faire comprendre A bon droit que

4 [1950] 1 All E.R. 449.
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ness, was the state of mind required. My Lords, I cannot
take this view. I have read the summing-up as a whole
more than once and I think a jury might well have come
to the conclusion that both honesty and reasonableness
were necessary and that the defendants were unreason-
able and therefore malicious. It is, I think, difficult for
the uninstructed mind to guard against such a miscon-
ception, and to my mind the clearest direction is neces-
sary to the effect that irrationality, stupidity or obstina-
cy do not constitute malice, though in an extreme case
they may be some evidence of it. The defendant, indeed,
must honestly hold the opinion he expresses but no more
is required of him.

In the same case Lord Oaksey stated at p. 475:
In the absence of any evidence that the respondents did
not honestly hold the opinions expressed in their letter, I
see no grounds on which they could be held to have
exceeded the limits of fair comment.

After having heard lengthy argument as to
whether or not this defence should be left to the
jury in the present case, the trial judge made the
following ruling:

I shall not try to decide whether if the opinion of the
writers of the letter is honest and sincere that this fact
absolves the publisher or the editor of the paper from a
similar opinion. In the present trial that is not necessary
because here there is no evidence that the offending
words, if they are in fact defamatory of the plaintiff,
which is a matter for the jury-there is no evidence that
those words express the honest opinion of anyone, either
the writers of the letter or of anyone on the editorial
staff of the Star-Phoenix or its publisher. The evidence
seems to be that the defendants had a contrary opinion
or none at all. Without such honest opinion I cannot tell
the jury that the defence of fair comment is available to
the defendant.

Honesty of belief has been characterized by
Lord Denning M.R., in Slim et al. v. Daily Tele-
graph Ltd. et al. 1, at p. 503, as "the cardinal test"
of the defence of fair comment, and in the context
of the present case this must mean honesty of
belief in the opinions expressed in the letter com-
plained of.

It has long been established that the state of
mind of the publisher of the alleged libel is directly
in issue where there is a plea of fair comment. This

s [1968] 1 All E.R. 497.

I'honnatet6 et non le caractbre raisonnable 6tait requise.
Vos Seigneuries, je ne peux accepter ce point de vue. J'ai
lu l'ensemble des directives plusieurs fois et je crois
qu'un jury aurait bien pu conclure que l'honnatet6 et le
caractbre raisonnable 6taient n6cessaires et que la d6fen-
deresse 6tait d6raisonnable et donc malveillante. A mon
avis, il est difficile de se premunir contre pareille con-
ception erron6e et il est n6cessaire que les directives du
juge 6tablissent le plus clairement possible que l'irratio-
nalit6, la stupidit6 ou l'entatement n'6quivalent pas A la
malice, mime si A la limite ils peuvent en constituer un
616ment. Le d6fendeur doit 8tre honnate dans l'opinion
qu'il exprime, mais on n'exige rien d'autre de lui.

Dans le m~me arr&t, lord Oaksey a dit, A la p. 475:
[TRADUCTION] En l'absence de toute preuve 6tablissant
que l'intim6e n'avangait pas honnatement l'opinion
exprimbe dans sa lettre, je ne vois aucun motif de juger
qu'elle a outrepass6 les limites du commentaire loyal.

Aprbs avoir entendu de longues plaidoiries sur la
question de savoir si cette d6fense devait 6tre
soumise au jury en l'espice, le juge de premiere
instance a statu6 comme suit:

[TRADUCTION] Je n'essaierai pas de d6cider si le fait
que l'opinion des auteurs de la lettre soit honnete et
sincere d6gage l'6diteur ou le r6dacteur du journal de
toute responsabilit6 1 l'6gard d'une telle opinion. Ce
n'est pas n6cessaire en l'esp6ce car aucune preuve n'6ta-
blit que les mots offensants, s'ils diffament effectivement
le demandeur, question qui rel6ve du jury-aucune
preuve n'6tablit que ces mots constituent l'opinion hon-
nate de qui que ce soit, ni des auteurs de la lettre, ni
d'un membre de la r6daction de The Star-Phoenix, ni de
son 6diteur. La preuve semble 6tablir que les d6fendeurs
6taient d'avis contraire ou n'avaient aucune opinion A ce
sujet. C'est pourquoi je ne peux dire au jury que la
d6fenderesse peut invoquer en d6fense le commentaire
loyal.

Selon lord Denning, maitre des rbles, dans l'ar-
rat Slim et al. v. Daily Telegraph Ltd. et al.-, A la
p. 503, le aprincipal critbreu du commentaire loyal
est I'honn8tet6 de la conviction, ce qui veut dire en
l'esp~ce l'honnatet6 de l'opinion exprimbe dans la
lettre incriminbe.

Il est admis depuis longtemps que l'6tat d'esprit
de I'6diteur du pr6tendu libelle est directement en
cause lorsqu'on invoque le commentaire loyal en

[19681 1 All E.R. 497.
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is illustrated in the case of Plymouth Mutual
Co-operative and Industrial Society Ltd. v. Trad-
ers' Publishing Association Ltd.6, where the ques-
tion was whether an interrogatory addressed to the
state of mind of the defendant who had pleaded
fair comment was admissible and after referring to
the case of White & Co. v. Credit Reform Asso-
ciation and Credit Index Ltd.7, Vaughan Williams
L.J. said, at p. 413:
It seems to me that that case shews that an interrogato-
ry of this kind is just as relevant and admissible in a case
where the defence is fair comment as in one where it is
privilege. In either case the question raised is really as to
the state of mind of the defendant when he published
the alleged libel, the question being in the one case
whether he published it in the spirit of malice, in the
other whether he published it in the spirit of unfairness.
In either case, I think such an interrogatory as the one
now in question is admissible.

And later at p. 418 of the same report Fletcher-
Moulton L.J. said:
... I am clear that, both in cases in which the defence of
privilege and in those in which the defence of fair
comment is set up, the state of mind of the defendant
when he published the alleged libel is a matter directly
in issue ...

Perhaps the most singular feature of the present
case is that the state of mind of the defendants is
established by their own evidence to the effect that
they did not honestly hold the opinions expressed
in the letter. This is illustrated by the following
excerpt from the evidence of the defendants in
relation to the comments complained of. Mr. R.
Struthers, who was the executive vice-president of
the defendant, Armadale, stated in the course of
cross-examination as follows:

Q. But of course there is no question but what you do
not believe Morris Cherneskey to be a racist?

A. No, I do not.

Q. You do not believe Morris Cherneskey to be a
person with a racist attitude?

A. I do not believe him to be so.

Q. And in any capacity, as a lawyer, you don't believe
him to be a lawyer with a racist attitude?

A. No.

Q. Or an alderman with a racist attitude?

A. No.
6 [1906] 1 K.B. 403.
7 [19051 1 K.B. 653.

d6fense. C'est ce qu'illustre l'arr8t Plymouth
Mutual Co-operative and Industrial Society Ltd.
v. Traders' Publishing Association Ltd.6, oil il
s'agissait de savoir si un interrogatoire portant sur
l'6tat d'esprit du d6fendeur qui avait plaid6 le
commentaire loyal 6tait recevable; aprbs avoir cit6
l'arr8t White & Co. v. Credit Reform Association
and Credit Index Ltd.7, le lord juge Vaughan
Williams dit (A la p. 413):
[TRADUCTION] Je crois que cet arrt montre qu'un
interrogatoire de ce genre est aussi pertinent et receva-
ble dans le cas d'une d6fense fond6e sur le commentaire
loyal que sur l'immunit6. Dans les deux cas, il s'agit en
fait de d6terminer l'6tat d'esprit du d6fendeur lorsqu'il a
publi6 le pr6tendu libelle; dans un cas, il s'agit de savoir
s'il l'a publi6 avec malice et dans I'autre, de mauvaise
foi. Dans les deux cas, je crois qu'un interrogatoire
comme celui pr6sentement en cause est recevable.

Plus loin, A la p. 418 du mime recueil, le lord juge
Fletcher-Moulton a dit:
[TRADUCTION] Il me parait 6vident que tant dans le cas
oa l'on invoque en d6fense l'immunit6 que dans celui o6
l'on invoque le commentaire loyal, I'6tat d'esprit du
d6fendeur, lorsqu'il a publi6 le pr6tendu libelle, est une
question directement en litige.

Le plus surprenant en l'espice, c'est que l'6tat
d'esprit des d6fendeurs est 6tabli par leurs propres
t6moignages qui montrent que l'opinion exprim6e
dans la lettre n'6tait pas honn8tement la leur.
L'extrait suivant de la preuve de la d6fense relati-
vement aux commentaires contest6s le d6montre.
Voici ce que M. R. Struthers, vice-pr6sident des
services administratifs de la d6fenderesse Arma-
dale, a d6clar6 en contre-interrogatoire:

[TRADUCTION]Q. Il n'y a aucun doute que vous ne
croyez pas que Morris Cherneskey soit raciste?

R. Non, je ne le crois pas.

Q. Vous ne croyez pas que Morris Cherneskey ait une
attitude raciste?

R. Non je ne le crois pas.

Q. Et A tout autre titre, en tant qu'avocat, vous ne
croyez pas qu'il ait une attitude raciste?

R. Non.

Q. Ou qu'en tant que conseiller municipal, il ait une
attitude raciste?

R. Non.
6 [1906] 1 K.B. 403.
7 [1905] 1 K.B. 653.
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The same witness had given the same answers
when speaking as the officer examined for discov-
ery on behalf of the defendant, Armadale.

The second defendant, Sterling King, who was
the editor of The Star-Phoenix, stated that he had
no opinion as to the approach of Cherneskey in
relation to the white community in the area in
question but it was his honest opinion that Cher-
neskey had a reputation for honesty and integrity
as a lawyer and an alderman.

It will be remembered that Mr. Justice Bayda
adopted the passage from the reasons for judgment
of Lord Morris of Borth-y-Gest in Jones v. Skel-
ton which I have already quoted and the reasons
for judgment of Mr. Justice Brownridge and Mr.
Justice Bayda both satisfy me that if the writers of
the letter here in question had been the defendants
in this action and had entered a plea of fair
comment, both these judges would have found that
the burden of proving honest belief in the opinions
expressed rested upon the defence.

Mr. Justice Bayda, however, allowed this appeal
on the ground that a newspaper in republishing
defamatory opinions which do not reflect its honest
opinion is nevertheless entitled to rely on the
defence of fair comment on the ground that it
honestly believed that those who wrote the letter
were honestly expressing their true views. In this
regard reliance is placed on the case of Lyon and
Lyon v. Daily Telegraph, Ltd.' In that case the
author, who had used a nom de plume and given a
fictitious address, was never discovered and the
newspaper therefore had no means of determining
whether the views expressed were honestly held by
the writer or not, but the defence of fair comment
was upheld in the Court of Appeal where Scott
L.J. said at p. 318:

There is no question but that the comment contained in
the letter represented the honest opinion of the "Daily
Telegraph"; and at the trial no doubt was cast upon the
complete belief of the newspaper that they were publish-
ing a letter in which the writer was making a fair
comment on a matter of public interest.

8 [1943] 2 All E.R. 316.

En sa qualit6 de dirigeant de la d6fenderesse
Armadale, ce t6moin avait donn6 les memes repon-
ses au cours de l'interrogatoire pr6alable.

Le second d6fendeur, Sterling King, qui 6tait le
r6dacteur de The Star-Phoenix, a d6clar6 qu'il
n'avait aucune opinion au sujet des vues de Cher-
neskey relativement A la communaut6 blanche du
quartier en cause, mais qu'il avait la conviction
que Cherneskey jouissait d'une r6putation d'hon-
n8tet6 et d'int6grit6 comme avocat et conseiller
municipal.

On se rappellera que le juge Bayda s'est ralli6
aux motifs (pr6cit6s) du jugement de lord Morris
de Borth-y-Gest dans l'affaire Jones v. Skelton.
De plus, les motifs de jugement des juges Brown-
ridge et Bayda me convainquent que si les auteurs
de la lettre en cause avaient 6t les d6fenderesses
dans la pr6sente action et avaient plaid6 le com-
mentaire loyal, ces deux juges auraient statu6 qu'il
incombait A la d6fense de prouver une conviction
honn8te quant A l'opinion exprimbe.

. Le juge Bayda a cependant accueilli I'appel au
motif qu'un journal qui a publi6 des opinions
diffamatoires qui ne correspondent pas A son opi-
nion honnte peut n6anmoins invoquer le commen-
taire loyal en d6fense, s'il croyait honn8tement que
les auteurs de la lettre exprimaient honnatement
leur v6ritable point de vue. A cet 6gard, il se fonde
sur Lyon and Lyon v. Daily Telegraph, Ltd.8 Dans
cette affaire, I'auteur, qui avait utilis6 un pseudo-
nyme et donn6 une adresse fictive, n'avait jamais
pu 8tre identifi6 et le journal n'avait donc aucun
moyen de d6terminer si l'opinion exprim6e 6tait
honnetement celle de l'auteur; la Cour d'appel a
toutefois admis la d6fense fond6e sur le commen-
taire loyal et le lord juge Scott a dit (A la p. 318):

[TRADUCTION] Il ne fait aucun doute que le commen-
taire dans la lettre exprimait l'opinion honnate du £Daily
Telegraphs; au procks, il ne fut aucunement mis en
doute que le journal avait la conviction de publier une
lettre dans laquelle l'auteur faisait un commentaire loyal
sur une question d'int6r8t public.

8 [1943] 2 All E.R. 316.
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The obvious distinction between that case and
the present one is that the letter complained of
here did not express the honest opinion of The
Star-Phoenix and there is no evidence that the
views therein expressed were honestly held by the
writers, but Scott L.J. later in the same judgment
said at p. 319:

Although there is no direct authority, I think that the
question of law is really implicit in the well-established
rule that the publishers of a newspaper, when defend-
ants in an action for libel, cannot, on the issue of fair
comment, be required to disclose the source of their
information. If the innocent state of mind of the writer
of a letter published in the newspaper was a relevant
fact, which had to be proved by him before his plea of
fair comment could be established, it would go far
towards justifying counsel's argument; but the very
existence of the exceptional rule about interrogatories
and discovery in the case of newspaper defendants seems
to me to presuppose a rule of law that, at least in the
absence of special circumstances (on the possibility of
which I express no opinion), there is no such presump-
tion or onus, and that fairness of the comment contained
in the newspaper's correspondence columns must be
judged by its tenor, subject only to the proviso that the
statements of fact upon which the comment is based are
not untrue.

This latter passage is primarily concerned with the
rule that the publishers of a newspaper cannot be
required to disclose their source of information,
but the language employed in the last sentence
might be construed as meaning that the fairness of
the letter complained of is to be judged by its tenor
which I construe as a suggestion that the language
used in correspondence columns of a newspaper is
to be judged according to whether there is any-
thing in the letter in question which would lead a
fair man honestly to share the opinion which the
language conveyed. It is to be remembered that
the judgment of the Court of Appeal in the Lyon
case was rendered some seven years before the
House of Lords decided the case of Turner, supra,
and I do not think there is anything in the views
expressed by Scott L.J. which can be taken as
fixing any standard except honesty as the touch-
stone of the defence of fair comment. It is to be
noted also that Scott L.J. limited his opinion to
cases where there was "an absence of special

La distinction 6vidente entre cette affaire et la
pr6sente r6side en ce que la lettre contest6e en
l'espce ne refl6te pas l'opinion honn6te de The
Star-Phoenix et qu'aucune preuve n'6tablit que les
auteurs y exprimaient honnetement leur opinion;
plus loin dans le m8me jugement, le lord juge Scott
a dit (A la p. 319):

[TRADUCTION] Bien qu'il n'y ait aucune jurispru-
dence directement sur ce point, j'estime que la question
de droit est implicitement contenue dans la rbgle bien
6tablie selon laquelle les 6diteurs d'un journal, d6fen-
deurs dans une action en libelle, ne peuvent 8tre tenus,
sur la question de commentaire loyal, de r6v6ler leur
source de renseignements. Si l'innocence de l'6tat d'es-
prit de l'auteur d'une lettre publi6e dans le journal 6tait
un fait pertinent, qu'il lui faudrait prouver avant d'6ta-
blir le moyen fond6 sur le commentaire loyal, I'argumen-
tation de l'avocat serait solidement appuybe; mais l'exis-
tence mime de l'exception pour les interrogatoires
pr6alables des journaux d6fendeurs semble A mon avis
pr6supposer l'existence d'une r6gle de droit voulant
qu'au moins en l'absence de circonstances sp6ciales (je
ne me prononce pas sur cette possibilit6), il n'y ait aucun
fardeau ou pr6somption de ce genre et que la loyaut6 du
commentaire publi6 sous la rubrique des lettres au
r6dacteur d'un journal doit 6tre 6valu6e en fonction de
sa teneur, 1 la seule condition que les 6nonc6s de fait sur
lesquels le commentaire est fond6 ne soient pas erron6s.

Ce dernier extrait se rapporte principalement A la
ragle selon laquelle les 6diteurs d'un journal ne
peuvent 8tre tenus de r6v6ler leur source de rensei-
gnements, mais on peut interpr6ter la dernibre
phrase de fagon A signifier que la loyaut6 de la
lettre contest6e doit 8tre 6valu6e en fonction de sa
teneur, ce qui signifie selon moi que, pour 6valuer
le langage utilis6 dans la rubrique des lettres des
lecteurs d'un journal, il faut se demander si quel-
que chose dans la lettre en question peut amener
une personne impartiale A partager honnatement
l'opinion que le langage exprime. On doit se rappe-
ler que l'arr~t de la Cour d'appel dans l'affaire
Lyon a 6t6 rendu environ sept ans avant celui de la
Chambre des lords dans l'affaire Turner, pr6cit6e,
et je crois que rien dans l'opinion exprimbe par le
lord juge Scott n'a pour effet de fixer un critbre
autre que l'honnftet6 comme pierre de touche de
la d6fense fond6e sur le commentaire loyal. On
doit noter 6galement que le lord juge Scott a
precise que son opinion ne valait que [TRADUC-
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circumstances" as to which he expressed no opin-
ion. The opinion expressed therefore cannot be
treated as including the special circumstances of
the publisher and editor of the newspaper having
stated affirmatively that the letter does not express
their honest opinion.

Mr. Justice Bayda, however, expressed the fol-
lowing opinion:

Where, however, the defendant is a publisher of the
impugned words and in particular is a newspaper which
publishes in its letters-to-the-editor column a letter cap-
able of being defamatory, what is the acceptable stand-
ard? It is indisputable that if such a newspaper honestly
holds the opinions expressed in the impugned writing,
and was not actuated by malice, then as in the case of
the writer, condition (c) [honesty] would be satisfied
(Slim v. Daily Telegraph, Ltd., supra; Lyon and Lyon v.
Daily Telegraph, Ltd., supra). But is a different (I
hesitate to say "lower") standard acceptable? Suppose
the newspaper cannot be said to hold the opinions
expressed in the impugned writing but honestly believes
that they represent the real opinions of the writer (in
other words, an honest belief that they were publishing a
letter in which the writer was making a fair comment
upon a matter of public interest) and, in addition, is not
actuated by malice in publishing the letter, is that an
acceptable state of mind for a plea of fair comment to
succeed? I have concluded that it is.

This conclusion which lies at the very heart of this
case, is based on an obiter dictum of Lord Denning
in the case of Slim v. Daily Telegraph, supra,
where, as in the Lyon case, it was found that the
newspaper honestly held the views expressed and
Lord Denning observed at p. 503:

... the right of fair comment is one of the essential
elements which go to make up our freedom of speech.
We must ever maintain this right intact. It must not be
whittled down by legal refinements. When a citizen is
troubled by things going wrong, he should be free to
"write to the newspaper": and the newspaper should be
free to publish his letter. It is often the only way to get
things put right. The matter must, of course, be one of
public interest. The writer must get his facts right: and
he must honestly state his real opinion. But that being
done, both he and the newspaper should be clear of any
liability. They should not be deterred by fear of libel
actions.

TION] cen l'absence de circonstances sp6ciales,
sans se prononcer sur ce point. On ne peut donc
considbrer que l'opinion exprimbe s'applique au
cas particulier ofi l'6diteur et le r6dacteur du jour-
nal d6clarent effectivement que la lettre ne refl6te
pas leur opinion honn8te.

Toutefois, le juge Bayda a exprim6 l'avis
suivant:

[TRADUCTION] Toutefois, lorsque le d6fendeur est I'6di-
teur des termes attaqu6s et, en particulier, est un journal
qui publie sous sa rubrique des lettres au r6dacteur une
lettre qui peut etre diffamatoire, quel critare faut-il
adopter? Il est incontestable que si un journal partage
honnatement les opinions exprimbes dans l'6crit attaqu6
et n'6tait pas anim6 par la malice, la condition c)
[honn~tet6] est remplie, comme dans le cas de l'auteur.
(Slim v. Daily Telegraph, Ltd., pr6cit6; Lyon and Lyon
v. Daily Telegraph, Ltd., pr6cit6.) Mais peut-on adopter
un autre critbre (j'h6site A dire amoins stricti)? Suppo-
sons qu'on ne puisse dire que le journal partage l'opinion
exprim6e dans l'6crit attaqu6, mais qu'il croit honnate-
ment qu'elle constitue la v6ritable opinion de l'auteur
(en d'autres termes, qu'il croit honnatement publier un
commentaire loyal de l'auteur sur une question d'int6r~t
public) et qu'il n'a pas publi6 la lettre par malice, cet
6tat d'esprit permet-il de plaider avec succ6s le commen-
taire loyal? Je conclus par l'affirmative.

Cette conclusion, qui est au cour mime de la
pr6sente affaire, se fonde sur un obiter dictum de
lord Denning dans l'arr8t Slim v. Daily Telegraph,
pr6cit6, ofi on a jug6, comme dans l'arr8t Lyon,
que le journal partageait honnatement les opinions
exprim6es; lord Denning a fait remarquer (A la p.
503):

[TRADUCTION] ... le droit de faire des commentaires
loyaux est un des 616ments essentiels de notre libert6
d'expression. Nous devons absolument conserver ce droit
intact. II ne doit pas 8tre rogn6 par des subtilit6s juridi-
ques. Lorsqu'un citoyen pense que les choses vont mal, il
doit pouvoir (6crire au journals et le journal doit pouvoir
publier sa lettre. C'est souvent le seul moyen de r6tablir
les choses. II doit cependant s'agir d'une question d'int6-
rit public. L'auteur doit 6noncer les faits correctement
et il doit exprimer honnatement sa v6ritable opinion.
Dans ce cas, lui et le journal se trouvent d6gag6s de
toute responsabilit6. La crainte d'une action en libelle ne
devrait pas les empacher d'agir.

1086 [1979] 1 S.C.R.
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In the penultimate paragraph of the same judg-
ment, Lord Denning stated:

On the face of these letters, I think that the comments
made by Mr. Herbert and the Daily Telegraph were fair
comments on a matter of public interest. They honestly
said what tey thought. (Emphasis added.)

It must be apparent, as it seems to me, that the
sentence last above quoted refers to the honesty of
both the writer and the newspaper so that this case
in my opinion affords no authority for the proposi-
tion that comments published in a newspaper need
not be honest expressions of the newspaper's opin-
ion in order to support a defence of fair comment
so long as the newspaper can show its belief that
the comments were an honest expression of the
real opinion of the writer.

If the publication of the libel had been confined
to the letter and the writers had been sued, or
alternately, if it had originated with the newspaper
and its publisher, it would in either case have been
necessary to show honest belief in order to sustain
the defence of fair comment. The same consider-
ations would thus in my opinion apply to the
newspaper and the writers.

In my opinion each publisher in relying on the
defence of fair comment is in exactly the same
position as the original writer. In this latter regard,
I refer to the opinion delivered by Lord Denning in
the Privy Council in "Truth" (N.Z.) Ltd. v.
Holloway9, where a newspaper published an
article calling for an inquiry concerning import
licences in which it stated that a Mr. Judd had told
a man who was inquiring about import licences to
"see Phil and Phil would fix it". The newspaper's
comment on this was: "By Phil his caller under-
stood him to mean the Honourable Philip North
Holloway the Minister of Industry and Com-
merce." Holloway brought an action for libel
against the newspaper and in commenting on the
trial judge's charge to the jury, Lord Denning had
this to say at p. 1002:

9 [1960] 1 W.L.R. 997.

A l'avant-dernier alin6a du mime jugement, lord
Denning a affirm6:

[TRADUCTION] Je crois, A la simple lecture de ces
lettres, que les commentaires de M. Herbert et du Daily
Telegraph 6taient des commentaires loyaux sur une
question d'intr6tt public. Ils ont dit honn~tement ce
qu'ils pensaient. (C'est moi qui souligne.)

II doit 8tre 6vident, il me semble, que la dernidre
phrase cit6e vise A la fois l'honn8tet6 de l'auteur et
celle du journal, de sorte qu'on ne peut, A mon
avis, se fonder sur cet arr6t pour dire qu'il n'est pas
n6cessaire, dans le cas d'une d6fense de commen-
taire loyal, que les commentaires publi6s dans un
journal soient I'expression honnate de l'opinion du
journal dans la mesure oa ce dernier peut d6mon-
trer qu'il croyait que les commentaires consti-
tuaient l'expression honn~te de la v6ritable opinion
de l'auteur.

Si la publication du libelle avait 6t6 restreinte A
la lettre et si les auteurs avaient 6 poursuivis ou
encore si le journal et son 6diteur en avaient 6t6
l'auteur, il aurait t n&cessaire dans les deux cas
de d6montrer la conviction honnate pour 6tayer la
d6fense fond6e sur le commentaire loyal. A mon
avis, la mime condition s'applique donc au journal
et aux auteurs.

A mon avis, I'6diteur qui invoque la d6fense de
commentaire loyal se retrouve exactement dans la
m~me situation que l'auteur. Je me rbfbre sur ce
point A l'opinion de lord Denning dans l'arrat du
Conseil priv6 Truths (N.Z.) Ltd. v. Holloway9 : un
journal avait publi6 un article r6clamant une
enquite sur la d6livrance de permis d'importation,
oa l'on affirmait qu'un nomm6 M. Judd avait
r6pondu A une personne qui s'enqubrait des permis
d'importation [TRADUCTION] aVa voir Phil et Phil
arrangera 9a,. Le journal avait fait le commentaire
suivant: [TRADUCTION] 9Par Phil, le demandeur a
compris qu'il s'agissait de l'honorable Philip North
Holloway, le ministre de l'Industrie et du Coin-
merce.9 Holloway a intent6 une action en libelle
contre le journal et, commentant l'expos6 du juge
de premiare instance au jury, lord Denning a dit (A
la p. 1002):

9 [1960] 1 W.L.R. 997.
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The words actually used by the judge to the jury
were these:

If you accept that those words were spoken by Judd, it
is not a defence at all that a statement that might be
defamatory is put forward by way of report only. It
does not help the defendant that the way that it is put
is that Judd said "See Phil and Phil would fix it." The
case is properly to be dealt with as if the defendant
itself said "See Phil and Phil would fix it."

Their Lordships see nothing wrong in this direction. It
is nothing more nor less than a statement of settled law
put cogently to the jury. Gatley opens his chapter on
Republication and Repetition with the quotation:

Every publication of a libel is a new libel, and each
publisher is answerable for his act to the same extent
as if the calumny originated with him,

see Gatley on Libel and Slander, 4th ed., p. 106. This
case is a good instance of the justice of this rule. If Judd
did use the words attributed to him, it might be a
slander by Judd of Mr. Holloway in the way of his office
as a Minister of the Crown. But if the words had not
been repeated by the newspaper, the damage done by
Judd would be as nothing compared to the damage done
by this newspaper when it repeated it. It broadcast the
statement to the people at large: and it made it worse by
making it one of the grounds on which it called for an
inquiry, for thereby it suggested that some credence was
to be given to it.

It appears to me to follow from this that where,
as here, there is no evidence as to the honest belief
of the writers of the letter, and the newspaper and
its publisher have disavowed any such belief on
their part, the defence of fair comment cannot be
sustained.

In this regard the language employed by Lord
Shaw in Arnold v. The King-Emperor'e, at p. 300,
is appropriate. He there said:

Their Lordships regret to find that there appears on
the one side of this case the time-worn fallacy that some
kind of privilege attaches to the profession of the Press
as distinguished from the members of the public. The
freedom of the journalist is an ordinary part of the
freedom of the subject, and to whatever lengths the
subject in general may go, so also may the journalist,
but, apart from statute law, his privilege is no other and

1o (1914), 83 L.J.P.C. 299.

[TRADUCTION] Le juge s'est adress6 au jury en
ces termes:

Si vous acceptez que Judd a vraiment prononc6 ces
paroles, le fait que la d6claration potentiellement
diffamatoire soit publi6e par le biais d'un compte
rendu seulement ne constitue pas une d6fense. M~me
si le compte rendu rapporte que Judd a dit (Va voir
Phil et Phil arrangera gav, la situation du d6fendeur
ne s'en trouve pas am6lior6e. On doit aborder la
question comme si le d6fendeur avait lui-m~me dit
uVa voir Phil et Phil arrangera gav.
Leurs Seigneuries ne d6c6lent aucune erreur dans

cette directive. I s'agit ni plus ni moins que d'un 6nonc6
du droit 6tabli pr6sent6 au jury d'une fagon convain-
cante. Gatley commence son chapitre sur la nouvelle
publication et la r6p6tition par la citation suivante:

Chaque publication d'un libelle constitue un nouveau
libelle, et chaque 6diteur doit r6pondre de son geste
comme s'il 6tait l'auteur de la calomnie.

Voir Gatley on Libel and Slander, 41 6d., p. 106. La
pr6sente affaire est un bon exemple du bien-fond6 de
cette r~gle. Si Judd a prononc6 les paroles qui lui sont
imput6es, il peut etre coupable de diffamation verbale de
M. Holloway en tant que Ministre de Sa Majest6. Mais
si le journal ne les avait pas publi6es, le tort caus6 par
Judd serait minime compar6 A celui caus6 par le journal
qui les a r6p6t6es. II a r6pandu ce propos dans le grand
public; il a envenim6 les choses en l'invoquant comme un
des motifs pour r6clamer une enquate, laissant ainsi A
entendre qu'il fallait y ajouter foi.

II s'ensuit selon moi que lorsque, comme en
l'esp6ce, aucune preuve n'6tablit la conviction hon-
nate des auteurs de la lettre et que le journal et son
6diteur ont ni6 partager leur point de vue, on ne
peut admettre la d6fense de commentaire loyal.

Il convient de citer sur ce point les propos de
lord Shaw dans l'arrat Arnold v. The King-
Emperor'e, oa il a dit (A la p. 300):

[TRADUCTION] Leurs Seigneuries concluent a regret
qu'une des parties A cette affaire entretient apparem-
ment l'id6e surann6e que la profession de journaliste
b6n6ficie d'une certaine forme de privilfge qui la distin-
gue du reste du public. La libert6 du journaliste fait
partie des libert6s individuelles et il peut aller aussi loin
que toute autre personne mais, mis A part les lois
particulibres, il ne b6n6ficie d'aucun privilkge different

10 (1914), 83 L.J.P.C. 299.
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no higher. The responsibilities which attach to his power
in the dissemination of printed matter may, and in the
case of a conscientious journalist do, make him more
careful; but the range of his assertions, his criticisms, or
his comments is as wide as, and no wider than, that of
any other subject. No privilege attaches to his position.

These views were adopted in this Court in Globe
and Mail v. Boland ", at p. 208.

These authorities satisfy me that the newspaper
and its editor cannot sustain a defence of fair
comment when it has been proved that the words
used in the letter are not an honest expression of
their opinion and there is no evidence as to the
honest belief of the writers. In view of this finding,
I do not consider it necessary to deal with the
other submissions made on behalf of the appellant.

I cannot leave this question without reference to
the reasons for judgment of Mr. Justice Hall
wherein he expressed the view, which was not
shared by the two other judges sitting in the
appeal, that, where the defence of fair comment is
pleaded the burden of disproving "honesty of
belief' lies upon the plaintiff. In so deciding Mr.
Justice Hall equates lack of "honest belief" with
"malice", saying at p. 194 of the Report:

It is apparent that saying that there must be an honest
belief is the same as saying that the comment cannot be
made maliciously. We are, therefore, in the instant case
really dealing with the reply of malice.

This statement appears to me to overlook the
distinction between the defence of "privilege"
which can only be defeated by proof of malice and
the defence of "fair comment" which presupposes
honest belief on the part of the author or publish-
er. This distinction is recognized in the case of
Plymouth Mutual Co-operative and Industrial
Society Ltd. v. Traders' Publishing Association
Ltd., supra. Speaking of the different consider-
ations affecting the defence of "privilege" on the
one hand and "fair comment" on the other,
Vaughan Williams, L.J. said at p. 413:

" [1960] S.C.R. 203.

ou plus 6tendu. La responsabilit6 lie au pouvoir du
journaliste de diffuser des imprim6s peut l'inciter, et
c'est le cas du journaliste consciencieux, A une plus
grande prudence; mais le champ de ses affirmations, de
ses critiques ou de ses commentaires est aussi 6tendu,
mais pas plus, que celui d'une autre personne. Sa situa-
tion ne lui confbre aucun privilage.

Cette Cour s'est ralli6e A ce point de vue dans
I'arrat Globe and Mail v. Boland", A la p. 208.

Cette jurisprudence me convainc que le journal
et son r6dacteur ne peuvent invoquer la d6fense de
commentaire loyal lorsqu'il est 6tabli que les mots
utilis6s dans la lettre ne constituent pas une
expression honn~te de leur opinion et qu'il n'existe
aucune preuve quant A l'honnAte conviction des
auteurs. Compte tenu de cette conclusion, j'estime
qu'il n'est pas n6cessaire de traiter des autres
arguments formul6s au nom de l'appelant.

Je ne peux clore la question sans mentionner les
motifs de jugement du juge Hall oa il affirme
qu'en cas de d6fense de commentaire loyal, il
incombe au demandeur de r6futer l'ahonn8tet6 de
la convictionD (les deux autres juges si6geant en
appel ne partagent pas ce point de vue). Le juge
Hall assimile ainsi le manque de aconviction hon-
n8teb A la amalicev, disant, A la p. 194 du recueil:

[TRADUCTION] Il est 6vident que dire qu'il faut une
conviction honnate revient A dire que le commentaire ne
doit pas 8tre fait avec malice. Nous avons donc, en
I'esp~ce, A examiner la r6plique all6guant la malice.

A mon avis, cette affirmation ne tient pas
compte de la distinction qui existe entre la d6fense
d'aimmunitbs, que seule la preuve de la malice peut
faire 6chouer, et la d6fense de acommentaire
loyalo, qui pr6suppose que l'auteur ou l'6diteur
croyait honn6tement en l'opinion 6mise. L'arrat
Plymouth Mutual Co-operative and Industrial
Society Ltd. v. Traders' Publishing Association
Ltd., pr6cit6, reconnait cette distinction. Parlant
des diverses consid6rations qui influent sur la
d6fense d'aimmunitb d'une part et celle de ucom-
mentaire loyal, d'autre part, le lord juge Vaughan
Williams a dit, A la p. 413:

" [1960] R.C.S. 203.
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In either case the question raised is really as to the state
of mind of the defendant when he published the alleged
libel, the question being in the one case whether he
published it in the spirit of malice, in the other whether
he published it in the spirit of unfairness. (Emphasis
added.)

As honesty of belief is an essential component of
the defence of fair comment, that defence involves
at least some evidence that the material com-
plained of was published in a spirit of fairness.

I cannot accept the proposition apparently
adopted by Hall J.A., that where, as here, the
words are capable of a defamatory meaning they
are presumed to give expression to an opinion
honestly held until the contrary is shown.

Mr. Justice Hall appears to find some support
for his views in the decision of Lord Denning in
Egger v. Viscount Chelmsford et al.12, at p. 265,
from which I extract the following excerpt.
If the plaintiff seeks to rely on malice to aggravate
damages, or to rebut a defence of qualified privilege, or
to cause a comment, otherwise fair, to become unfair,
then he must prove malice ...

I read this statement as meaning that where the
defendant has shown that the comment is "other-
wise fair", the burden rests upon the plaintiff to
prove malice. Here, as I have said, the defence of
"qualified privilege" is not available to the defend-
ants and the defence of fair comment can only be
sustained if the comment made is "otherwise fair".

In the present case, as I have said, there is no
allegation of malice in the statement of claim, but
if there had been any evidence to sustain a plea of
fair comment, it would have been for the jury to
say whether malice had been established.

On the pleadings here it was for the judge to
determine whether the words used were capable of
a defamatory meaning and for the jury to decide
whether they were in fact defamatory. The ques-
tion of whether they constituted fair comment
would also be for the jury if there were any

12 [1965] 1 Q.B. 248.

[TRADUCTION] Dans les deux cas, il s'agit de d6termi-
ner dans quel 6tat d'esprit le d6fendeur a publi6 le
pr6tendu libelle; dans l'un, la question est de savoir s'il
I'a publi6 dans un esprit de malice et, dans l'autre, dans
un esprit de d6loyaut6. (C'est moi qui souligne.)

Puisque l'honntet6 de la conviction est un 616ment
essentiel de la d6fense de commentaire loyal, cette
d6fense n6cessite au moins une preuve que le docu-
ment attaqu6 a 6t6 publi6 dans un esprit de
loyaut6.

Je ne peux admettre la proposition apparem-
ment adopt6e par le juge Hall que, lorsque, comme
en l'esp6ce, les mots utilis6s peuvent 8tre consid6-
r6s comme diffamatoires, ils sont pr6sumbs expri-
mer une opinion honn8te jusqu'A preuve du
contraire.

Le juge Hall semble se fonder sur la d6cision
rendue par lord Denning dans l'affaire Egger v.
Viscount Chelmsford et al. 12, A la p. 265, d'oil je
tire l'extrait suivant:
[TRADUCTION] Si le demandeur cherche A se fonder sur
la malice pour augmenter les dommages-int6r8ts, pour
repousser une d6fense d'immunit6 relative ou pour mon-
trer qu'un commentaire, par ailleurs loyal, est devenu
dbloyal, il doit alors la prouver....

Cet extrait signifie, selon moi, que lorsque le
d6fendeur montre que le commentaire est apar
ailleurs loyal), il incombe au demandeur de prou-
ver la malice. Comme je l'ai dit, les d6fendeurs ne
peuvent invoquer dans ce cas-ci la d6fense d'aim-
munit6 relativeo et celle de commentaire loyal ne
vaut que si le commentaire est apar ailleurs loyal).

Comme je l'ai dit, la d6claration ne contient en
l'esp6ce aucune all6gation de malice, mais si des
616ments de preuve avaient permis d'appuyer une
d6fense de commentaire loyal, il aurait incomb6 au
jury de dire si la malice avait 6t6 6tablie.

Vu les plaidoiries pr6sent6es en l'espce, il
incombait au juge de d6terminer si les mots utilis6s
pouvaient 8tre consid6r6s comme diffamatoires et
le jury devait d6cider s'ils l'6taient effectivement.
Le jury aurait eu 6galement A d6terminer s'ils
constituaient un commentaire loyal si la preuve

12 [1965] 1 Q.B. 248.
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evidence whatever to support it; but in the absence
of such evidence, and in face of the defendants'
evidence as to lack of honest belief, no question of
malice arises.

It will have been seen, however, that in the
absence of any proof of the honest belief of the
writers, and having regard to the denial of honest
belief by the defendants themselves, the defence of
fair comment cannot, in my view, prevail.

This does not mean that freedom of the press to
publish its views is in any way affected, nor does it
mean that a newspaper cannot publish letters
expressing views with which it may strongly disa-
gree. Moreover, nothing that is here said should be
construed as meaning that a newspaper is in any
way restricted in publishing two diametrically
opposite views of the opinion and conduct of a
public figure. On the contrary, I adopt as descrip-
tive of the conclusion which I have reached, the
language used by Brownridge J.A., in the follow-
ing excerpt from his reasons for judgment in the
Court of Appeal where he said at p. 192 of the
Report:
What it does mean is that a newspaper cannot publish a
libellous letter and then disclaim any responsibility by
saying that it was published as fair comment on a
matter of public interest but it does not represent the
honest opinion of the newspaper.

For all these reasons I would allow this appeal
and restore the judgment at trial. The appellant is
entitled to his costs throughout.

The judgment of Spence, Dickson and Estey JJ.
was delivered by

DICKSON J. (dissenting)-This case involves a
letter written to the editor of the Saskatoon Star-
Phoenix by two law students. They were concerned
with an issue of public interest and importance
which had evoked substantial controversy in the
City of Saskatoon, namely, whether an Indian and
Metis rehabilitation centre for alcoholics would be
permitted in a predominantly white neighbour-
hood. The letter was published in The Star-Pho-
enix. The appellant, Morris T. Cherneskey, who is
an alderman and a practising lawyer in Saskatoon,

avait le moindrement 6tay6 cette d6fense; mais en
l'absence de pareille preuve et vu que les d6fen-
deurs ont t6moign6 qu'ils ne croyaient pas honn8-
tement en l'opinion exprimbe, la question de la
malice ne se pose pas.

Cependant, comme la conviction honnate des
auteurs n'est pas d6montr6e et compte tenu de
l'aveu des d6fendeurs qu'ils ne partageaient pas
l'opinion des auteurs, la d6fense de commentaire
loyal ne peut, A mon avis, 8tre retenue.

Ceci ne signifie pas que la libert6 de la presse de
publier son point de vue est amoindrie ou qu'un
journal ne peut publier des lettres exprimant des
opinions avec lesquelles il peut 8tre en profond
d6saccord. En outre, rien dans les pr6sents motifs
ne signifie qu'un journal ne peut publier deux
points de vue diam~tralement oppos6s sur l'opinion
et la conduite d'un homme public. Au contraire,
j'estime que les propos du juge Brownridge dans
l'extrait suivant de ses motifs de jugement en Cour
d'appel illustrent bien ma conclusion (p. 192 du
recueil):

[TRADUCTION] En fait, cela signifie qu'un journal ne
peut publier une lettre diffamatoire et ensuite nier toute
responsabilit6 en disant qu'elle a 6t6 publi6e A titre de
commentaire loyal sur une question d'int6r6t public mais
qu'elle ne constitue pas l'opinion honnete du journal.

Pour ces motifs, je suis d'avis d'accueillir le
pourvoi et de r6tablir le jugement de premiere
instance. L'appelant a droit A ses d6pens dans
toutes les cours.

Le jugement des juges Spence, Dickson et Estey
a 6t6 rendu par

LE JUGE DICKSON (dissident)-Une lettre
adress6e par deux 6tudiantes en droit au r6dacteur
en chef de The Star Phoenix de Saskatoon est A
l'origine du pr6sent litige. Ses auteurs s'int6res-
saient A une question d'int6r~t public qui avait
soulev6 une vive controverse dans la ville de Saska-
toon, savoir l'autorisation d'implanter un centre de
r6adaptation pour alcooliques Indiens et M6tis
dans un quartier habit6 principalement par des
blancs. La lettre est parue dans The Star-Phoenix.
L'appelant, Morris T. Cherneskey, qui est conseil-
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alleges that the tenor of the letter was such as to
charge him with being "racist" and with conduct
unbecoming a barrister and solicitor. He brought
an action for libel against Armadale Publishers
Limited, owner and publisher of The Star-Pho-
enix, and Sterling King, editor of the paper. The
writers of the letter were not sued, nor did they
appear as witnesses, as both were out of the prov-
ince at the time of trial.

I

At a meeting of the Saskatoon City Council
held on March 5, 1973, Mr. Cherneskey inquired
whether the City had given permission for a native
alcoholic rehabilitation centre which was in opera-
tion at 401 Avenue H. South, and whether there
were any zoning ramifications. He also asked
whether the opinion of adjoining residents had
been sought. Mr. Cherneskey had earlier been
consulted by a Mr. Yaworski and other residents
opposed to the centre. He had advised them to
present a petition to City Council and told them
how to draft it.

At a meeting of the City Council held on March
12, 1973, Mr. Yaworski appeared with a petition
containing signatures of fifty-four persons antago-
nistic to the centre. He spoke vehemently against
it. He warned that the area would turn into "an
Indian and Metis ghetto" and he questioned
whether fifteen people could be asked to "sit inside
a hot old house in the summer." Mr. Cherneskey
told Council he did not think the zoning by-laws of
the area envisaged fifteen people living in one
residence. He suggested that the centre should not
operate until the zoning situation had been
clarified.

The Star-Phoenix carried a full and accurate
report of the meeting in its news columns. Follow-
ing this, the two law students, Jackie Dorgan and
Connie Hunt, wrote a letter to the paper, reading:

Having read the article in the Star-Phoenix of March
13, concerning a petition by Saskatoon residents against
the continuation of the Alcoholic Rehabilitation Centre,
we wish to express our shock and disgust at the racist
attitude reported in the article.

ler municipal et avocat en exercice A Saskatoon,
pr6tend que la lettre l'accusait en fait de aracisme
et de conduite indigne d'un avocat. II a intent6 une
action en libelle contre Armadale Publishers Limi-
ted, propri6taire et 6diteur de The Star-Phoneix, et
Sterling King, le r6dacteur de ce journal. Les
auteurs de la lettre n'ont pas 6t poursuivis et n'ont
pas t6moign6, car elles 6taient toutes deux A l'ext6-
rieur de la province au moment du procks.

I

A la s6ance du 5 mars 1973 du conseil munici-
pal de la ville de Saskatoon, Me Cherneskey a
demand6 si la ville avait autoris6 l'implantation du
centre de r6adaptation pour alcooliques autochto-
nes ouvert au 401 sud, avenue H, et si cela avait
des implications en matibre de zonage. II a 6gale-
ment demand6 si l'on avait consult6 les habitants
du voisinage. Un nomm6 M. Yaworski et d'autres
habitants du quartier oppos6s au centre avaient
pr6c6demment consult6 Me Cherneskey qui leur
avait conseill6 de soumettre une p6tition au conseil
municipal et expliqu6 comment la r6diger.

A la s6ance du conseil municipal du 12 mars
1973, M. Yaworski a d6pos6 une p6tition sign6e
par cinquante-quatre personnes oppos6es au centre
et a protest6 avec v6h6mence contre son implanta-
tion. II a fait une mise en garde contre la transfor-
mation du quartier en [TRADUCTION] uun ghetto
indien et m6tise et a fait remarquer que l'on ne
pouvait demander A quinze personnes de [TRA-
DUCTION] ademeurer dans une vicille maison tor-
ride en 6to. Me Cherneskey a dit au conseil qu'A
son avis, les rbglements de zonage n'autorisaient
pas la cohabitation de quinze personnes dans une
mime maison. Il suggbra la fermeture du centre
jusqu'd ce que la question du zonage soit tir6e au
clair.

The Star-Phoenix fit un compte rendu complet
et exact de la s6ance du conseil. Par la suite, deux
6tudiantes en droit, Jackie Dorgan et Connie
Hunt, firent parvenir au journal la lettre suivante:

[TRADUCTION] Aprbs avoir lu l'article paru dans The
Star-Phoenix du 13 mars au sujet d'une p6tition d'habi-
tants de Saskatoon oppos6s A la poursuite des activit6s
du centre de r6adaptation des alcooliques, nous tenons A
exprimer notre indignation devant I'attitude raciste que
r6vble cet article.
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We had thought optimistically we were developing
beyond the point where our image of native people was
dominated by ill-conceived and dehumanizing stereo-
types. Mr. Yaworski's remarks indicate he still considers
native people to be something less than human and not
entitled to the citizens' rights to which we continually
pay lip service.

Surely the white community has indulged itself suf-
ficiently in complaints and criticisms of native people
and their drinking habits. Now our energies should be
directed in support and encouragement of the efforts of
native people who recognize the problem and are taking
concrete and positive steps to alleviate it.

As a law student and an articling law student, we are
appalled by the stance adopted by Alderman Chernesky,
himself a lawyer. We appreciate his sympathy with the
concerns of certain members of the white community;
however, we thoroughly disagree with his contention the
centre should cease its operation until such time as the
application of the relevant zoning bylaw has been clari-
fied. We feel this situation is not unlike that of a man
charged with a criminal offence. Such a man is deemed
innocent until proven guilty.

That Alderman Chernesky should imply the onus is
upon those operating the centre to establish their right
to remain in the neighbourhood until further clarifica-
tion, is abhorrent to all concepts of the law. At very
least, it flies flagrantly in the face of the principles of
natural justice. It is unbecoming a member of the legal
profession to adopt such an approach.

Although we do not reside in the particular neigh-
bourhood in question, we would have no objection what-
soever to such a centre operating in our neighbourhood.
We entirely support the project initiated by Clarence
Trotchie, and hope the racist resistance exhibited will be
replaced by the support and encouragement which the
project deserves.

The letter was published under the caption "Racist
Attitude" in that portion of the paper entitled
"Forum," in which letters to the editor appeared.

The action came on for trial before MacPherson
J. and a jury. The questions put to the jury and the
answers given by the jury were as follows:

1. Would a reasonably minded reader imply that the
words 'racist attitude' in the heading over the letter
refer to the plaintiff?

Nous pensions, avec trop d'optimisme, que notre per-
ception de la population autochtone n'6tait plus com-
mand6e par des stbr6otypes erron6s et d6gradants. Les
propos de M. Yaworski indiquent qu'il considbre les
autochtones comme des 8tres inf6rieurs n'ayant pas les
droits accord6s A tout citoyen, droits que nous nous
contentons de reconnaitre en paroles.

Les blancs se sont assez plaints et ont suffisamment
critiqu6 les autochtones et leur alcoolisme. Nous devons
maintenant nous employer de toutes nos forces A soute-
nir et encourager les efforts des autochtones qui identi-
fient le probldme et prennent des mesures concretes et
positives pour y rem6dier.

A titre d'6tudiante en droit d'une part et de stagiaire
d'autre part, nous ne pouvons qu'atre constern6es par la
position prise par le conseiller municipal Chernesky,
lui-meme avocat. Nous comprenons qu'il partage les
inqui6tudes de certains membres de la communaut6
blanche; nous sommes cependant en profond d6saccord
avec son affirmation que le centre doit cesser ses activi-
t6s jusqu'A ce qu'on ait d6termin6 la port6e du r6glement
de zonage pertinent. A notre avis, cette situation s'appa-
rente A celle d'une personne accus6e d'une infraction
criminelle. Elle est r6put6e innocente jusqu'A preuve de
sa culpabilit6.

Le conseiller Chernesky donne A entendre qu'il
incombe aux responsables du centre de prouver qu'ils
ont le droit de rester dans le quartier jusqu'A ce que la
lumibre soit faite sur cette question, ce qui est contraire
A tous les principes de droit. C'est pour le moins une
entorse flagrante aux principes de justice naturelle.
Cette fagon de pr6senter les choses est indigne d'un
avocat.

Nous ne r6sidons pas dans le quartier en cause mais
nous ne nous opposerions en aucune fagon A l'implanta-
tion d'un tel centre dans le n6tre. Nous appuyons enti-
rement le projet lanc6 par Clarence Trotchie et nous
espbrons que la r6sistance empreinte de racisme qui s'est
manifest6e fera place au soutien et A l'encouragement
que ce projet mbrite.

La lettre a 6t6 publi6e sous le titre [TRADUCTION]
cAttitude raciste dans la rubrique tForump, qui
r6unit les lettres adress6es au r6dacteur.

Le procks a eu lieu devant le juge MacPherson
et un jury. Voici les questions pos6es au jury et ses
reponses:

[TRADUCTION] 1. Un lecteur raisonnable supposerait-il
que le titre (Attitude racisten qui accompagne la lettre
se r6f6re au demandeur?
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Answer: No.
2. If your answer to question number 1 is yes, then are

those words defamatory?
Answer: Not applicable.

3. Would a reasonably minded reader imply that the
words 'racist resistance' in the last sentence of the
letter refer to the plaintiff?
Answer: Yes

4. If your answer to number 3 is yes, then are those
words defamatory?
Answer: Yes.

5. Do the words in the fourth and fifth paragraphs of the
letter directly or by innuendo defame the plaintiff as
Alderman?
Answer: Yes.

6. Do the words in the fourth and fifth paragraphs of the
letter directly or by innuendo defame the plaintiff as a
lawyer?
Answer: Yes.

7. If you have answered yes to questions 2, 4, 5 and 6 or
any one or more of them, what damages do you award
the plaintiff?
Answer: $25,000. & costs.

Judgment was entered in favour of Mr. Chernes-
key for $25,000 and costs. On appeal, the principal
ground taken was that the trial judge had erred in
refusing to put to the jury the defence of fair
comment which had been pleaded in these terms in
the statement of defence:
8. In so far as the said letter, exclusive of the said
heading, set out in paragraph 3 of the statement of
claim consists of statements of fact they are true in
substance and in fact and in so far as the said words
consist of expressions of opinion, they are fair and bona
fide comment made without malice upon the said facts
which are a matter of public interest.

The trial judge took the defence of fair comment
away from the jury on the ground there was no
evidence that the words complained of expressed
the honest opinion of anyone, either the writers of
the letter, or any member of the editorial staff of
the paper, or its publisher. The judge was of the
view that without such honest opinion he could not
tell the jury that the defence of fair comment was
available to the defendants. The Court of Appeal
for Saskatchewan by a majority (Hall and Bayda
JJ.A.) allowed the appeal and ordered a new trial.
Mr. Justice Brownridge, dissenting, would have
dismissed the appeal.

R6ponse: Non.
2. Si vous r6pondez oui A la premibre question, ces mots

sont-ils diffamatoires?
R6ponse: Sans objet.

3. Un lecteur raisonnable supposerait-il que les mots
ar6sistance empreinte de racisme*, A la dernidre
phrase de la lettre, se rapportent au demandeur?
R6ponse: Oui.

4. Si vous r6pondez oui A la troisibme question, ces mots
sont-ils diffamatoires?
R6ponse: Oui.

5. Les quatridme et cinquibme alin6as de la lettre diffa-
ment-ils directement ou par insinuation le demandeur
en tant que conseiller municipal?
R6ponse: Oui.

6. Les quatribme et cinquibme alin6as de la lettre diffa-
ment-ils directement ou par insinuation le demandeur
en tant qu'avocat?
R6ponse: Oui.

7. Si vous r6pondez oui aux questions 2, 4, 5 et 6 ou A
l'une ou plusieurs d'entre elles, quel montant de dom-
mages-int6rats accordez-vous au demandeur?
R6ponse: $25,000 et les d6pens.

Me Cherneskey a eu gain de cause et a obtenu
$25,000 et les d6pens. Le moyen principal invoqu6
en appel fut que le juge de premiere instance avait
err6 en refusant de soumettre au jury le moyen de
d6fense fond6 sur le commentaire loyal, all6gu6 en
ces termes dans la d6fense:
[TRADUCTION] 8. A l'exclusion du titre, dans la mesure
o6 la lettre cit6e au paragraphe 3 de la d6claration
contient des d6clarations de fait qui sont vraies en
substance et en fait et oa les mots utilis6s sont I'expres-
sion d'une opinion, ils constituent un commentaire loyal
fait de bonne foi, exempt de malice, sur des faits qui
sont d'int6ret public.

Le juge de premiere instance n'a pas soumis la
d6fense de commentaire loyal au jury parce qu'au-
cun 616ment de preuve n'6tablissait que les mots
incriminds 6taient l'expression de l'opinion honnate
de qui que ce soit, ni des auteurs de la lettre, ni
d'un membre de la r6daction, ni de l'6diteur. Le
juge 6tait d'avis que, dans ce cas, il ne pouvait dire
au jury que les d6fendeurs pouvaient invoquer la
d6fense de commentaire loyal. La Cour d'appel de
la Saskatchewan, A la majorit6 (les juges Hall et
Bayda), a accueilli l'appel et ordonn6 un nouveau
procks. Dissident, le juge Brownridge 6tait d'avis
de rejeter I'appel.
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II

The law of defamation must strike a fair bal-
ance between the protection of reputation and the
protection of free speech, for it asserts that a
statement is not actionable, in spite of the fact that
it is defamatory, if it constitutes the truth, or is
privileged, or is fair comment on a matter of public
interest, expressed without malice by the publish-
er. These defences are of crucial importance in the
law of defamation because of the low level of the
threshhold which a statement must pass in order to
be defamatory. The virtually universally accepted
test is that expressed by Lord Atkin "after collat-
ing the opinions of many authorities" in Sim v.
Stretch '3, at p. 671. He stated that the test of
whether a statement is defamatory is: "Would the
words tend to lower the plaintiff in the estimation
of right-thinking members of society generally?"
In the earlier case of O'Brien v. Clement 4 at p.
436 Baron Parke said that, subject to any available
defences, "[e]verything printed or written, which
reflects on the character of another" is a libel. It is
apparent that the scope of defamatory statements
is very wide indeed. In particular, a great deal of
what is printed in the Letters to the Editor
columns of newspapers unquestionably has the
effect of lowering the subject's reputation in the
estimation of right-thinking people generally. In
all cases, nevertheless, the statement is not action-
able if it is the truth, or fair comment, or protected
by privilege. This is the reason why most defama-
tion actions centre on the defences of justification,
fair comment, or privilege. It is these defences
which give substance to the principle of freedom of
speech.

The important issue raised in this appeal is
whether the defence of fair comment is denied a
newspaper publishing material alleged to be de-
famatory unless it can be shown that the paper
honestly believed the views expressed in the
impugned material. It does not require any great

" (1936), 52 T.L.R. 669.
14(1846), 15 M. & W. 435.

II

Le droit de la diffamation doit trouver un juste
6quilibre entre la protection de la r6putation et la
protection de la libert6 d'expression, car une d6cla-
ration ne peut juridiquement faire l'objet d'une
poursuite, mime quand elle est diffamatoire, si elle
6nonce la v6rit6, si elle est privil6gi6e ou si elle
constitue un commentaire loyal sur une question
d'int6rt public formul6e sans malice par l'6diteur.
Ces moyens de d6fense ont une importance cru-
ciale en droit de la diffamation car la frontiare qui
marque une d6claration diffamatoire est vite fran-
chie. Le critbre presque universellement reconnu a
6t6 formul6 par lord Atkin dans Sim v. Stretch ", A
la p. 671, [TRADUCTION] uaprbs avoir examin6
longuement la jurisprudence). Selon lui, le critbre
de la d6claration diffamatoire est le suivant: [TRA-
DUCTION] ales mots utilis6s ont-ils pour effet de
diminuer le demandeur dans l'estime des membres
bien pensants de la soci6t6 en g6n6ral?) Dans
l'arret ant6rieur O'Brien v. Clement 14 le baron
Parke a dit (A la p. 436) que, sous reserve des
moyens de d6fense recevables, [TRADUCTION]
atout imprimb ou 6crit qui porte atteinte a la
r6putation d'un autre, est un libelle. Il est 6vident
que l'6ventail des d6clarations diffamatoires est
effectivement trbs large. En particulier, un grand
nombre de lettres au r6dacteur publi6es dans les
journaux ont incontestablement pour effet de
ternir la r6putation du sujet aux yeux des gens bien
pensants en g6n6ral. Quoi qu'il en soit, la d6clara-
tion ne peut faire l'objet d'une poursuite si c'est la
v6tit6, si elle constitue un commentaire loyal ou si
elle b6n6ficie d'une immunit6. C'est pour cette
raison que la plupart des actions en diffamation
sont centr6es sur les d6fenses fond6es sur la justifi-
cation, le commentaire loyal ou l'immunit6. Ce
sont ces d6fenses qui donnent corps au principe de
la libert6 d'expression.

La question importante soulev6e par ce pourvoi
est la suivante: un journal qui publie des docu-
ments pr6tendument diffamatoires peut-il se voir
refuser le recours A la d6fense de commentaire
loyal A moins qu'il ne d6montre qu'il partageait
honnatement l'opinion exprim6e dans les docu-

" (1936), 52 T.L.R. 669.
1 (1846), 15 M. & W. 435.
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perception to envisage the effect of such a rule
upon the position of a newspaper in the publication
of letters to the editor. An editor receiving a letter
containing matter which might be defamatory
would have a defence of fair comment if he shared
the views expressed, but defenceless if he did not
hold those views. As the columns devoted to letters
to the editor are intended to stimulate uninhibited
debate on every public issue, the editor's task
would be an unenviable one if he were limited to
publishing only those letters with which he agreed.
He would be engaged in a sort of censorship,
antithetical to a free press. One can readily draw a
distinction between editorial comment or articles,
which may be taken to represent the paper's point
of view, and letters to the editor in which the
personal opinion of the paper is, or should be,
irrelevant. No one believes that a newspaper
shares the views of every hostile reader who takes
it to task in a letter to the editor for error of
omission or commission, or that it yields assent to
the views of every person who feels impelled to
make his feelings known in a letter to the editor.
Newspapers do not adopt as their own the opinions
voiced in such letters, nor should they be expected
to.

III

The issue is broader than that. A free and
general discussion of public matters is fundamen-
tal to a democratic society. The right of persons to
make public their thoughts on the conduct of
public officials, in terms usually critical and often
caustic, goes back to earliest times in Greece and
Rome. The Roman historian, Tacitus, spoke of the
happiness of the times when one could think as he
wished and could speak as he thought (1 Tacitus,
History, para. 1). Citizens, as decision-makers,
cannot be expected to exercise wise and informed
judgment unless they are exposed to the widest
variety of ideas, from diverse and antagonistic
sources. Full disclosure exposes, and protects
against, false doctrine.

It is not only the right but the duty of the press,
in pursuit of its legitimate objectives, to act as a

ments en cause? II n'est pas n6cessaire d'8tre devin
pour imaginer I'effet de pareille r~gle sur I'attitude
d'un journal vis-A-vis de la publication des lettres
au r6dacteur. Le r6dacteur qui regoit une lettre
dont le contenu peut 6tre diffamatoire pourrait
invoquer la d6fense de commentaire loyal s'il par-
tageait l'opinion exprim6e, mais il serait sans
d6fense dans le cas contraire. Puisque les lettres au
r6dacteur visent A animer un d6bat ouvert sur
toute question d'int6rt public, sa tdche serait peu
enviable s'il ne pouvait publier que les lettres avec
lesquelles il est d'accord. Il exercerait donc une
sorte de censure, en contradiction avec une presse
libre. On peut facilement faire une distinction
entre les 6ditoriaux ou les articles, qui peuvent 8tre
consid6r6s comme l'expression du point de vue du
journal, et les lettres au r6dacteur, qui n'ont aucun
rapport avec l'opinion du journal ou ne devraient
pas en avoir. Personne ne croit qu'un journal par-
tage l'opinion de tout lecteur hostile qui le prend A
parti dans une lettre au r6dacteur pour une omis-
sion ou un acte, ni qu'il souscrit au point de vue de
toute personne qui souhaite r6v6ler son sentiment
dans une lettre au r6dacteur. Les journaux n'adop-
tent pas les opinions exprim6es dans ces lettres et
on ne doit pas s'attendre A ce qu'ils le fassent.

III

Le probl6me est plus vaste que cela. La discus-
sion libre et g6n6rale de sujets d'int6ret public est
un 616ment fondamental d'une soci6t6 d6mocrati-
que. Le droit de faire connaitre publiquement son
opinion sur la conduite des hommes publics, en
termes critiques et mime caustiques, remonte A la
Grace et A la Rome antiques. L'historien romain
Tacite parle des temps heureux ofi l'on pouvait
penser ce que l'on voulait et dire ce que l'on
pensait (1 Tacite, Histoire, par. 1). On ne peut
s'attendre A ce que les citoyens, d6tenteurs du
pouvoir de d6cision, se forment un jugement
6clair6 et averti s'ils n'ont pas acc6s au plus large
6ventail d'id6es possible provenant de sources
diverses et oppos6es. Une information ouverte et
compl6te d6masque et circonscrit les theories
erronees.

Dans la poursuite de ses buts 16gitimes, la presse
a non seulement le droit mais aussi le devoir de
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sounding board for the free flow of new and
different ideas. It is one of the few means of
getting the heterodox and controversial before the
public. Many of the unorthodox points of view get
newspaper space through letters to the editor. It is
one of the few ways in which the public gains
access to the press. By these means, various points
of view, old and new grievances and proposed
remedies get aired. The public interest is inciden-
tally served by providing a safety valve for people.

Newspapers will not be able to provide a forum
for dissemination of ideas if they are limited to
publishing opinions with which they agree. If edi-
tors are faced with the choice of publishing only
those letters which espouse their own particular
ideology, or being without defence if sued for
defamation, democratic dialogue will be stifled.
Healthy debate will likely be replaced by monoto-
nous repetition of majoritarian ideas and conform-
ity to accepted taste. In one-newspaper towns, of
which there are many, competing ideas will no
longer gain access. Readers will be exposed to a
single political, economic and social point of view.
In a public controversy, the tendency will be to
suppress those letters with which the editor is not
in agreement. This runs directly counter to the
increasing tendency of North American newspa-
pers generally to become less devoted to the pub-
lishers' opinions and to print, without fear or
favour, the widest possible range of opinions on
matters of public interest. The integrity of a news-
paper rests not on the publication of letters with
which it is in agreement, but rather on the publica-
tion of letters expressing ideas to which it is vio-
lently opposed.

I do not wish to overstate the case. It is my view,
however, that anything which serves to repress
competing ideas is inimical to the public interest. I
agree that the publisher of a newspaper has no
special immunity from the application of general
laws, and that in the matter of comment he is in no
better position than any other citizen. But he
should not be in any worse position. That, I fear,
will be the situation if one fails to distinguish
between the writer of a letter to the editor, and the
editor, or if one compresses into one statement the

diffuser des id6es nouvelles et diff~rentes. C'est un
des seuls moyens pour r6pandre dans le public des
ides h6t6rodoxes et controversbes. Bien des points
de vue non conformistes paraissent dans les jour-
naux sous forme de lettres au r6dacteur. C'est une
des seules fagons pour le public d'avoir acc6s A la
presse. Ces moyens permettent de faire connaltre
des points de vue divers, des dol6ances anciennes et
r6centes et de proposer des correctifs. Cette sorte
de soupape de sfiret6 sert accessoirement l'int6r~t
public.

Les journaux ne pourront servir de tribune pour
la diffusion des ides s'ils ne peuvent publier que
les opinions auxquelles ils souscrivent. Si les r6dac-
teurs doivent choisir de publier uniquement les
lettres qui coincident avec leur propre idbologie ou
de n'avoir aucun moyen de d6fense dans des pour-
suites en diffamation, le dialogue d6mocratique
sera 6touff6. La saine discussion sera alors vrai-
semblablement remplac6e par la r6p6tition mono-
tone des id6es majoritaires et par la conformit6 au
gofit g6n6ral. Dans les villes o6 un seul journal est
publi6, et elles sont nombreuses, les ides oppos6es
ne seront plus diffus6es. Les lecteurs ne connal-
tront qu'un seul point de vue politique, 6conomique
et social. Dans une controverse publique, le r6dac-
teur aura tendance A supprimer les lettres avec
lesquelles il n'est pas d'accord. Ceci va A l'oppos6
de la tendance actuelle des journaux nord-am6ri-
cains d'accorder moins d'importance aux opinions
des 6diteurs et de publier, sans crainte ni pr6f6-
rence, un large 6ventail d'opinions sur les questions
d'int6r8t public. L'int6grit6 d'un journal repose
non pas sur la publication de lettres avec lesquelles
il est d'accord, mais plut6t sur la publication de
lettres qui exposent des id6es qu'il combat.

Je ne veux pas exag6rer l'importance de la ques-
tion, mais j'estime cependant que tout ce qui sert i
r6primer les ides contradictoires va A l'encontre
de l'int6ret public. J'admets que l'6diteur d'un
journal n'est pas A l'abri de l'application des lois
g6n6rales et qu'en matibre de commentaire, sa
sitution n'est pas meilleure que celle de tout autre
citoyen. Mais elle ne saurait 8tre pire. Je crains
que ce ne soit le cas si l'on ne fait pas de distinc-
tion entre l'auteur d'une lettre au r6dacteur et le
r6dacteur, ou si l'on comprime en un seul 6nonc6
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several steps in the requisite process of analysis of
the defence of fair comment.

Here, the newspaper, as such, had no opinion on
the matter published. Although the executive vice-
president of Armadale and the editor happened to
know the appellant, and did not share the opinion
expressed by the writers of the letter in question,
the newspaper, in fact, operated merely as a con-
duit for the opinion.

Another important fact should also be noted.
Mr. Justice MacPherson, speaking with reference
to the newspaper, said "malice is out." Counsel
acknowledged that was right, and the judge's
ruling was not challenged before us.

IV
There is in some of the cases confusion between

the requirement that a comment be "fair" and that
it not be made with malice. In fact, these two
requirements are quite distinct. Shortly stated, the
test of whether a comment is "fair comment" in
law is an "objective" test, i.e. is the comment one
that an honest, albeit prejudiced, person might
make in the circumstances? The cases of Merivale
v. Carson"; Lyon and Lyon v. Daily Telegraph
Ltd. 16, and Slim v. Daily Telegraph Ltd. ", in my
opinion, support this view. Even if the comment
passes this test, the defence of fair comment will
fail if it does not pass the subjective test of wheth-
er the publisher himself was actuated by malice:
see Thomas v. Bradbury, Agnew & Co.'8 There
would be no point in having the second test if the
first one included the ingredient of the subjective
test. Many cases merge these two elements to ask
whether the statement in question is the publish-
er's real opinion. This works passably well when
the defendant is the writer, but it does not work at
all if he is not, as in the case where, as here, a
newspaper has printed a letter in its Letters to the
Editor space.

1s (1887), 20 Q.B.D. 275.
16 [1943] 2 All E.R. 316.
17 [1968] 1 All E.R. 497.
18 (1906), 75 L.J.K.B. 726.

les diff6rentes 6tapes du processus n6cessaire
d'analyse de la d6fense de commentaire loyal.

En l'espbce, le journal n'avait lui-m~me aucune
opinion sur l'objet de la lettre publi6e. Mme si le
vice-pr6sident des services administratifs d'Arma-
dale et le r6dacteur connaissaient I'appelant et ne
partageaient pas l'opinion exprimbe par les auteurs
de la lettre en cause, le journal se faisait en fait
uniquement l'6cho de cette opinion.

Un autre fait important doit 6galement 8tre
not6. Parlant du journal, le juge MacPherson a dit
[TRADUCTION] il n'y a aucune malice). Les avo-
cats ont convenu que c'6tait exact et la d6cision du
juge n'a pas 6t6 contest6e devant nous.

IV
Certaines d6cisions trahissent une confusion

entre la n6cessit6 que le commentaire soit Kloyal*
et qu'il soit fait sans malice. En fait, ces deux
exigences sont tout A fait distinctes. Brievement, le
critbre appliqu6 pour d6terminer s'il s'agit d'un
(commentaire loyal, en droit est un critbre sobjec-
tifp, c'est-A-dire s'agit-il d'un commentaire qu'une
personne honn8te, bien qu'ayant des pr6jug6s,
aurait pu faire dans les circonstances? Les d6ci-
sions Merivale v. Carson's; Lyon and Lyon v.
Daily Telegraph Ltd. 16, et Slim v. Daily Tele-
graph Ltd. 17, vont, A mon avis, dans ce sens. Mme
si le commentaire r6pond A ce critbre, la d6fense de
commentaire loyal 6choue s'il ne satisfait pas au
critbre subjectif qui est de savoir si l'6diteur 6tait
lui-m8me anim6 par la malice: voir Thomas v.
Bradbury, Agnew & Co.'I A quoi servirait le
second critbre si le premier comprenait l'616ment
de subjectivit6? Beaucoup de d6cisions fondent ces
deux 616ments et demandent si l'6nonc6 en cause
constitue l'opinion v6ritable de l'6diteur. Cela
marche assez bien lorsque le d6fendeur est l'au-
teur, mais il en est autrement s'il ne l'est pas,
comme dans le cas oil un journal publie une lettre
sous la rubrique des lettres au r6dacteur, comme
ici.

" (1887), 20 Q.B.D. 275.
16 [1943] 2 All E.R. 316.
1 [1968] 1 All E.R. 497.
Is (1906), 75 L.J.K.B. 726.
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In my view, the legal position is this: if a defend-
ant raises the defence of fair comment, he has the
burden of establishing that the facts on which it is
based are true and that it is objectively fair; if he
discharges this burden he will, nevertheless, lose
the defence if the plaintiff proves that the com-
ment was published maliciously. It is this second
stage of the analysis which raises the subjective
issue of the defendant's state of mind or motive.
Malice is not limited to spite or ill will, although
these are its most obvious instances. Malice
includes any indirect motive or ulterior purpose,
and will be established if the plaintiff can prove
that the defendant was not acting honestly when
he published the comment. This will depend on all
the circumstances of the case. Where the defend-
ant is the writer or commentator himself, proof
that the comment is not the honest expression of
his real opinion would be evidence of malice. If the
defendant is not the writer or commentator him-
self, but a subsequent publisher, obviously this is
an inappropriate test of malice. Other criteria will
be relevant to determine whether he published the
comment from spite or ill will, or from any other
indirect and dishonest motive.

V

The most recent authority for the double test is
to be found in a text which has just come to hand,
Duncan and Neill on Defamation (1978). In a
foreword, the Right Honourable Lord Salmon says
that Mr. Duncan is "recognized as the doyen of
those counsel who have concentrated most of their
attention on the law of defamation and his experi-
ence and expertise in this field is unrivalled." The
authors state the main principles relating to the
defence of fair comment, as follows (p. 62, para.
12.02):

(a) the comment must be on a matter of public interest;

(b) the comment must be based on fact;

(c) the comment, though it can include inferences of
fact, must be recognisable as comment;

La situation juridique est, A mon sens, la sui-
vante: si un d6fendeur invoque la d6fense de com-
mentaire loyal, il lui incombe d'6tablir que les faits
sur lesquels le commentaire se fonde sont vrais et
qu'il est objectivement loyal; s'il s'acquitte de ce
fardeau, il peut n6anmoins 6chouer si le deman-
deur prouve que le commentaire a 6t6 publi6 par
malice. C'est cette seconde 6tape de l'analyse qui
soul~ve la question subjective de l'6tat d'esprit ou
du motif de d6fendeur. La malice n'est pas res-
treinte A l'animosit6 ou i l'inimiti6, bien qu'elles en
soient les exemples les plus 6vidents. La malice
comprend tout motif indirect ou cach6; elle est
6tablie si le demandeur peut prouver que le d6fen-
deur n'a pas agi honnatement en publiant le com-
mentaire. Cela tient A toutes les circonstances de
l'affaire. Lorsque le d6fendeur est lui-mime l'au-
teur ou le commentateur, la preuve que le com-
mentaire ne constitue pas l'expression honnate de
sa v6ritable opinion fait foi de la malice. Si le
d6fendeur n'est pas lui-m~me l'auteur ou le com-
mentateur et n'a fait que publier le commentaire,
il est 6vident que ce critbre de la malice ne con-
vient pas. II faudra recourir A d'autres critbres
pour d6terminer s'il a publi6 le commentaire par
animosit6 ou inimiti6 ou pour tout autre motif
indirect et malhonnate.

V

Un ouvrage r6cemment paru, Duncan and Neill
on Defamation (1978), appuie ce double critere.
En pr6face, le tras honorable lord Salmon dit que
Me Duncan est [TRADUCTION] areconnu comme le
doyen des avocats qui se sont tout particulibrement
int6ress6s au droit de la diffamation, et son exp6-
rience et ses connaissances en ce domaine sont
inbgalbes,. Les auteurs formulent en ces termes les
grands principes qui r6gissent la d6fense de com-
mentaire loyal (p. 62, par. 12.02):

[TRADUCTION] a) le commentaire doit porter sur une
question d'int6ret public;

b) le commentaire doit 8tre fond6 sur des faits;

c) le commentaire peut comprendre des conclusions de
fait, mais doit 8tre reconnaissable en tant que
commentaire;
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(d) the comment must satisfy the following objective
test: could any man honestly express that opinion
on the proved facts?

(e) even though the comment satisfies the objective test
the defence can be defeated if the plaintiff proves
that the defendant was actuated by express malice.

(Emphasis added.)

The following appears later (p. 68, para. 12.14):

12.14 The general rule is that, in order to qualify as fair
comment, an expression of opinion must satisfy the
following objective test: could any man honestly express
that opinion on the proved facts? It is to be noted,
however, that although the comment may satisfy the
objective test, the defendant may still be liable if the
plaintiff proves that in making the comment the defend-
ant was actuated by express malice.

It is, I think, important to note the line clearly
drawn by the authors between the objective test
and the subjective test. Equally important is their
view that the burden of proving malice rests upon
the plaintiff. Some writers have violently com-
pressed this whole process of analysis into one
statement, ignoring the shift in the burden of proof
with respect to objective fairness and subjective
malice, and have used the test for malice which is
applicable only to the writer as a universal test for
all defendants. The result is a statement such as
this: "the comment must be published honestly in
that it is the expression of the defendant's real
opinion." This statement is contained in Gatley on
Libel and Slander (7th ed.) (1974), p. 308, para.
729. Notwithstanding the general high esteem in
which this authoritative work is held, the state-
ment in my view is unfortunate, as an entirely
wrong conclusion may be drawn in attempting to
apply it in circumstances such as those now before
us. Indeed, the accuracy of the statement is belied
by numerous passages in the same text which
surround it. The very footnote it rests on recog-
nizes that the test of "honest expression of one's
real opinion" is appropriate only if the defendant
is the writer or commentator. This footnote, pur-
porting to be authority for the statement in the
text, reads as follows:

".... the question is not whether the comment is justified
in the eyes of judge or jury, but whether it is the honest

d) le commentaire doit r6pondre au critbre objectif
suivant: pouvait-on exprimer honnatement cette
opinion vu les faits prouv6s?

e) mime si le commentaire r6pond au critbre objectif,
la d6fense peut 6chouer si le demandeur prouve que
le difendeur itait animi par la malice.

(Les italiques sont de moi.)

On trouve plus loin le paragraphe suivant (p. 68,
par. 12.14):
[TRADUCTION] 12.14 Selon la ragle g6n6rale, pour 8tre
qualifi6e de commentaire loyal, une opinion doit r6pon-
dre au critbre objectif suivant: pouvait-on exprimer hon-
natement cette opinion vu les faits prouv6s? On doit
noter cependant que meme si le commentaire r6pond au
critbre objectif, le d6fendeur peut encore 6tre tenu res-
ponsable si le demandeur prouve que le d6fendeur 6tait
anim6 par la malice lorsqu'il a fait le commentaire.

Je crois qu'il est important de souligner la nette
distinction 6tablie par les auteurs entre le critbre
objectif et le critbre subjectif. Il est 6galement
important de noter qu'd leur avis, la preuve de la
malice incombe au demandeur. Des auteurs ont
comprime au maximum tout ce processus d'ana-
lyse en un seul 6nonc6, sans tenir compte du
renversement du fardeau de la preuve relativement
A la loyaut6 objective et A la malice subjective, et
ont utilis6 pour tous les d6fendeurs le critbre de la
malice qui s'applique uniquement A l'auteur du
commentaire. D'oa l'6nonc6 suivant: [TRADUC-
TION] de commentaire doit 6tre publi6 honnate-
ment, c'est-A-dire qu'il doit 8tre l'expression de
l'opinion v6ritable du d6fendeur., Cette citation est
tir6e de Gatley on Libel and Slander (7e 6d.)
(1974), p. 308, par. 729. M8me si cet ouvrage de
doctrine est g6n6ralement tenu en trbs haute
estime, I'6nonc6 est A mon avis regrettable puis-
qu'il peut mener A une conclusion entibrement
erron6e si l'on essaie de l'appliquer dans des cir-
constances semblables A celles de la pr6sente
affaire. De nombreux passages du mime texte le
contredisent. Le renvoi en bas de page qui s'y
rapporte reconnait que le critbre de [TRADUC-
TION] dl'expression honnate de la v6ritable opinion
de quelqu'un, n'est valable que si le d6fendeur est
I'auteur ou le commentateur. Voici le renvoi qui
est cens6 faire autorit6 pour cet 6nonc6:
[TRADUCTION] a... la question n'est pas de savoir si le
commentaire se justifie aux yeux du juge ou du jury,
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expression of the commentator's real view and not
merely abuse or invective under the guise of criticism":
per Lord Porter in Turner v. M.-G-M. [1950] 1 All
E.R. at p. 461; ...

(Emphasis added.)

An earlier statement in the text also recognizes the
inherent limitation of this test. At p. 300, para.
716, it is said that the comment "must be the
honest expression of the writer's real opinion".
(Emphasis added.) A later statement, discussing
this matter more fully than the laconic statement
in para. 729, shows clearly that the proper test is a
two-stage one of objective fairness and subjective
malice: see pp. 309-10, para. 731, as follows:

It is clear, however, that a document which purports
to be a criticism on a matter of public interest, though
admittedly fair in the sense that it is not inspired by
malice, may yet exceed the limits of fair comment in
that the language in which it is couched "passes out of
the domain of criticism itself," for example, descends to
"mere invective." "The view expressed must be honest
and must be such as can fairly be called criticism." . . .

The question which the jury must consider is this:
Would any [honest] man, however prejudiced he might
be, or however exaggerated or obstinate his views, have
written this criticism?

(Footnotes omitted.)

Further, in discussion of malice itself, Gatley
recognizes (i) that malice is the only question after
objective fairness is established, and (ii) that there
are many kinds of appropriate evidence of malice
other than merely whether the comment was the
defendant's real opinion. Different types of evi-
dence of malice may be appropriate for different
types of defendants: see paras. 763, 765. See also
para. 769 which reads:

769. Honesty and fair comment. Similarly, under a plea
of fair comment, proof that the defendant did not really
entertain the opinion expressed in such a comment, or
published it knowing that it was unjust, would be evi-
dence of malice. If the defendant is to succeed, the
words complained of must be published honestly. "Fair
comment" must be "the honest expression of the real
opinion of the defendants when they wrote it." The
defence of fair comment "will fail if the jury are satis-

mais s'il constitue l'expression honn~te du v6ritable
point de vue du commentateur et non simplement des
injures ou des invectives lanc6es sous le couvert de la
critiques: lord Porter dans Turner v. M.-G-M. [1950] 1
All E.R., A la p. 461; ...

(Les italiques sont de moi.)

Un passage ant6rieur reconnait 6galement la limite
inh6rente de ce critbre. A la p. 300, par. 716, on lit
que le commentaire [TRADUCTION] adoit 8tre l'ex-
pression honnate de la v6ritable opinion de l'au-
teuro. (Les italiques sont de moi.) Traitant de cette
question de fagon plus complete que l'6nonc6 laco-
nique du par. 729, un passage ultbrieur montre
clairement que le critbre appropri6 comprend deux
volets, la loyaut6 objective et la malice subjective
(voir les pp. 309 et 310, par. 731):

[TRADUCTION] Il est cependant clair qu'un document
qui est cens6 faire la critique d'une question d'int6r~t
public, mime une critique loyale au sens qu'elle n'est
pas inspir6e par la malice, peut outrepasser les limites
du commentaire loyal si le langage utilis6 as'6loigne du
domaine de la critique*, par exemple, si elle s'abaisse au
niveau de la asimple invectiveo. .Le point de vue exprim6
doit 6tre honnAte et doit pouvoir itre honnitement qua-
lifid de critique.i ...

Le jury doit se poser la question suivante: Une per-
sonne [honnite], quelle que soit laforce de ses prijugis,
de ses convictions ou de ses priventions, aurait-elle pu
jcrire cette critique?

(Renvois en bas de page retranch6s.)

En outre, au sujet de la malice elle-m~me, Gatley
reconnait (i) que la malice est la seule question A
trancher une fois la loyaut6 objective 6tablie, et
(ii) que l'on peut faire la preuve de la malice de
bien d'autres fagons qu'en recherchant si le com-
mentaire constituait la v6ritable opinion du d6fen-
deur. Selon les types de d6fendeurs, on aura diff6-
rents types de preuve de la malice: voir les par. 763
et 765. Voir 6galement le par. 769 qui se lit ainsi:

[TRADUCTION] 769. HonnAtet6 et commentaire loyal.
De mime, en cas de d6fense de commentaire loyal, la
preuve que le d6fendeur ne partageait pas r6ellement
l'opinion exprim6e dans ce commentaire ou qu'il l'a
publi6 tout en sachant qu'il 6tait injuste, 6tablirait la
malice. Pour que le d6fendeur ait gain de cause, il faut
que les mots contest6s aient 6t6 publi6s honnatement. Le
acommentaire loyal* est 4l'expression honn~te de la v6ri-
table opinion des d6fendeurs lorsqu'ils l'ont r6dig6e.. La
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fied that the libel is malicious." If the plaintiff can prove
that the defendant "was actuated by a malicious motive,
that is to say, by some motive other than that of a pure
expression of a critic's real opinion," the defendant will
fail in his plea of fair comment, even though the lan-
guage used does not otherwise exceed the limits of fair
comment. "Comment which may be objectively and
prima facie fair may become unfair if made with a
malicious motive."

(Footnotes omitted.)

In another paragraph, which refers back to the
statement in para. 729 quoted above, Gatley
expressly recognizes that the test of honest expres-
sion of the defendant's views is, in fact, a part of
the issue of malice, and that the onus in this
matter lies on the plaintiff (p. 342, para. 789):
789. Onus of proof of malice: fair comment. In the
same way, the defendant who relies on a plea of fair
comment does not have to show that the comment is an
honest expression of his views. "In alleging any unfair-
ness the plaintiff takes on him or herself the onus, also
taken by an allegation of malice, to prove that the
criticism is unfair either from the language used or from
some extraneous circumstance."

(Footnotes omitted.)

VI

Confusion arises because the writer is the most
common defendant, and the need to keep clear the
distinction between the sequential tests of "fair
comment" and "malice" is not so great. Where the
publisher is not the writer, the need is imperative.
If the analysis set out in Duncan and Neill is
accepted, and I suggest it should be, it is readily
apparent that newspapers need not be in any dif-
ferent position from the rest of the population.
Once a comment which is defamatory (in the sense
of lowering the subject's reputation) is shown to be
objectively fair, the only question is whether it was
published with malice. This will depend on wheth-
er there is appropriate evidence of malice, which
will be different depending upon whether the
newspaper, or its staff, writes the comment, or
whether the newspaper publishes comments writ-
ten by others.

There is abundant authority to support the
Duncan and Neill analysis of the defence of fair

d6fense de commentaire loyal a6choue si le jury conclut
que le libelle est malveillanto. Si le demandeur peut
prouver que le d6fendeur a6tait anim6 par un motif
malveillant, c'est-A-dire par un motif autre que la pure
expression de la vEritable opinion du critique*, la d6fense
de commentaire loyal va 6chouer, mime si le langage
utilis6 n'outrepasse pas les limites du commentaire loyal.
cUn commentaire objectivement et A premiere vue loyal
peut devenir dbloyal s'il est fait dans un but malveillant.b

(Renvois en bas de page retranch6s.)

Dans un autre paragraphe qui renvoie A l'6nonc6
du par. 729 pr6cit6, Gatley reconnait express6ment
que le critbre de l'expression honnate du point de
vue du d6fendeur permet en fait de r6pondre en
partie A la question de la malice; le fardeau, dans
ce cas, incombe au demandeur (p. 342, par. 789):
[TRADUCTION] 789. Fardeau de la preuve de la malice:
commentaire loyal. De la meme fagon, le d6fendeur qui
fonde sa d6fense sur le commentaire loyal n'a pas A
d6montrer que le commentaire constitue l'expression
honnte de son point de vue. .Si le demandeur all6gue
que le commentaire est dbloyal ou qu'il y a eu malice, il
assume la charge de prouver que la critique est injuste,
que ce soit A cause du langage utilis6 ou de circonstances
externes.p

(Renvois en bas de page retranch6s.)

VI

La confusion vient de ce que le plus souvent
l'auteur est le d6fendeur et que le maintien d'une
distinction claire entre les critbres successifs de
ucommentaire loyal) et de amalice. a alors moins
d'importance. Lorsque l'6diteur n'est pas l'auteur,
cette distinction est imp6rative. Si l'on accepte
l'analyse de Duncan and Neill, et je suggbre qu'il
le faut, il est manifeste que les journaux n'ont
aucun besoin d'8tre diff6renci6s du reste de la
population. Lorsqu'il est d6montr6 qu'un commen-
taire diffamatoire (au sens de nuisible A la r6puta-
tion de la personne vis6e) est objectivement loyal,
il reste A d6terminer s'il a 6t6 publi6 avec malice.
Cette question sera subordonn6e A celle de savoir
s'il existe une preuve pertinente de la malice; cette
preuve sera diff6rente selon que le journal, ou son
personnel, a 6crit le commentaire ou que le journal
a publi6 des commentaires r6dig6s par d'autres.

L'analyse de la d6fense de commentaire loyal
par Duncan and Neill est abondamment 6tay6e
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comment. One of the clearest and most authorita-
tive statements is found in 24 Halsbury (3rd. ed.),
p. 76, para. 131, as follows:

In the case of a defence of fair comment on a matter
of public interest the burden is on the defendant to show
that the facts are true and, if there is any evidence of
unfairness, that the comment is objectively fair, and it is
then open to the plaintiff to prove that the defendant
made the comment maliciously, for example, from a
motive of spite or ill-will.

The authority for this statement is the House of
Lords decision in Turner v. Metro-Goldwyn-
Mayer Pictures Ltd. 19, at pp. 461-2, and the Court
of Appeal decision in Adams v. Sunday Pictorial
Newspapers (1920) Ltd. and Champion 20, at pp.
359-60. In the passage referred to in the Adams
case, Denning L.J. says, p. 360:

If [the defendant] proves that the facts were true and
that the comments, objectively considered, were fair,
that is, if they were fair when considered without regard
to the state of mind of the writer, I should not have
thought that the plaintiff had much to complain about;
nevertheless it has been held that the plaintiff can still
succeed if he can prove that the comments, subjectively
considered, were unfair because the writer was actuated
by malice.

(Emphasis added.)

The leading case on the defence of fair comment
is Merivale v. Carson, supra. In it, Lord Esher
M.R. enunciated a test which has been applied in
numerous cases since. This test, which is clearly an
objective one, reads as follows (p. 281):

The question which the jury must consider is this-
would any fair man, however prejudiced he may be,
however exaggerated or obstinate his views, have said
that which this criticism has said of the work which is
criticised?

This test was adopted with one modification by
Lord Porter in the Turner case, in these terms, p.
461:
To a similar effect were the words of Lord Esher, M.R.
(20 Q.B.D.281), in Merivale v. Carson which are so
often quoted:

19 [19501 1 All E.R. 449.
20 [1951] 1 K.B. 354.

par la doctrine et la jurisprudence. On trouve A 24
Halsbury (30 6d.), p. 76, par. 131, un des 6nonc6s
les plus autoris6s et les plus clairs sur ce point:

[TRADUCTION] Dans le cas d'une d6fense de com-
mentaire loyal portant sur une question d'intbr~t public,
il incombe au d6fendeur de montrer que les faits sont
exacts et, s'il y a preuve de d6loyaut6, que le commen-
taire est objectivement loyal; le demandeur peut alors
prouver que le d6fendeur a fait le commentaire avec
malice, par exemple, par animosit6 ou inimiti6.

L'arrit de la Chambre des lords, Turner v. Metro-
Goldwyn-Mayer Pictures Ltd. , aux pp. 461 et
462 et celui de la Cour d'appel, Adams v. Sunday
Pictorial Newspapers (1920) Ltd. and
Champion2 0 , aux pp. 359 et 360, font autorit6 sur
ce point. Dans le passage de l'arr8t Adams auquel
je renvoie, le lord juge Denning a dit (A la p. 360):

[TRADUCTION] Si [le d6fendeur] prouve que les faits
sont exacts et que les commentaires, examinds objecti-
vement, sont loyaux, c'est-A-dire loyaux si on les exa-
mine sans 6gard A l'6tat d'esprit de l'auteur, je ne pense
pas que le demandeur ait de quoi se plaindre; on a jug6
n6anmoins que le demandeur peut encore avoir gain de
cause s'il peut prouver que les commentaires, examinds
subjectivement, sont d6loyaux parce que l'auteur 6tait
anim6 par la malice.

(Les italiques sont de moi.)

L'arr8t qui fait jurisprudence en matiare de
d6fense de commentaire loyal est Merivale v.
Carson, pr6cit6. Dans cet arrat, lord Esher, maitre
des rbles, a formul6 un critbre souvent appliqu6
depuis. Ce critbre, que voici, est clairement objec-
tif (p. 281):

[TRADUCTION] Le jury doit se poser la question
suivante-une personne loyale, quelle que soit la force
de ses pr6jug6s, de ses convictions ou de ses pr6ventions,
aurait-elle pu dire ce que contenait la critique de cette
ceuvre?

Dans l'affaire Turner, lord Porter a adopt6 ce
critbre avec la modification suivante (p. 461):

[TRADUCTION] Ces paroles de lord Esher, maitre des
r6les (20 Q.B.D. 281), dans I'arret Merivale v. Carson,
souvent cit6es, vont dans le meme sens:

19 [1950] 1 All E.R. 449.
20 [1951] 1 K.B. 354.
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". . . would any fair man, however prejudiced he may
be, however exaggerated or obstinate his views, have
[written] this criticism .. .?"

I should adopt them except that I would substitute
"honest" for "fair" lest some suggestion of reasonable-
ness instead of honesty should be read in.

Thomas v. Bradbury, supra, is the case which
definitely established that this objective test was
supplemented by a subjective test of malice.
Speaking for a unanimous Court of Appeal, Col-
lins M.R., at p. 732, said that:

Proof of malice may take a criticism prima fade fair
outside the right of fair comment, just as it takes a
communication prima facie privileged outside the
privilege.

In Lyle-Samuel v. Odhams Ltd.21, at p. 143,
Scrutton L.J. repeated this principle, emphasizing
that the first, prima facie, test of fairness is an
objective test: "[I]n the case of fair comment, a
comment, which may be objectively and prima
facie fair, may become unfair if made with a
malicious motive." Or, as Mr. Justice Stephen said
in Hennessy v. Wright 22 at p. 577: "as to 'fair
comment,' it turned upon the nature of the com-
ments and not upon the feelings of the writer."

A most helpful case on this matter is Lyon and
Lyon v. Daily Telegraph, supra, which concerned
a newspaper's defence of fair comment with
respect to a letter it published. The main holding
in the case was that a newspaper is not precluded
from raising a defence of fair comment by the
failure of the writer of a letter to come forward
and plead his bona fides, or by the newspaper's
inability to prove affirmatively that the writer was
not actuated by malice. In the Lyon case, the
writer had given both a fictitious name and a
fictitious address. There was no evidence of malice
on the part of the newspaper itself. Scott L.J.
clearly endorsed an objective test of fairness plus a
subjective test of malice on the part of the defend-
ant, saying, p. 319:

[Flairness of the comment contained in newspaper's
correspondence columns must be judged by its tenor,

21 [1920] 1 K.B. 135.
22 [18881,4 T.L.R. 574.

... .une personne loyale, quelle que soit la force de ses
prijug6s, de ses convictions ou de ses pr6tentions,
aurait-elle pu [6crire] cette critique ...

J'y souscris, mais je substituerais ahonnate, A loyal* de
crainte qu'on n'y trouve la notion du raisonnable plut6t
que celle d'honn~tet6.

L'arrat Thomas v. Bradbury, pr6cit6, a d6finitive-
ment 6tabli qu'un critbre subjectif de malice com-
plte ce critbre objectif. Parlant au nom de la Cour
d'appel dont le jugement est unanime, le maitre
des rbles Collins a dit (A la p. 732):

[TRADUCTION] La preuve de la malice peut faire
qu'une critique A premiere vue loyale ne soit pas consi-
d6r6e comme un commentaire loyal tout comme elle
peut exclure de l'immunit6 une communication A pre-
mibre vue ainsi prot6g6e.

Dans Lyle-Samuel v. Odhams Ltd.2 1 , A la p. 143,
le lord juge Scrutton a repris ce principe, souli-
gnant que le premier critbre apparent de loyaut6
est objectif: [TRADUCTION] adans le cas de com-
mentaire loyal, un commentaire qui objectivement
et A premibre vue peut etre loyal, peut devenir
dbloyal si le motif est empreint de malice). Comme
l'a dit le juge Stephen dans Hennessy v. Wright22 ,
A la p. 577: [TRADUCTION] ((en matibre de ocom-
mentaire loyal)), tout d6pend de la nature des
commentaires et non des sentiments de l'auteur.D

Un arr~t trbs utile A cet 6gard est Lyon and
Lyon v. Daily Telegraph, pr6cit6: un journal avait
invoqu6 la d6fense de commentaire loyal au sujet
d'une lettre qu'il avait publi6e. On a principale-
ment jug6 dans cette affaire que le d6faut de
l'auteur de la lettre de venir plaider sa bonne foi
ou l'incapacit6 du journal de prouver que l'auteur
n'&ait pas anim6 par la malice n'empiche pas le
journal d'invoquer la d6fense de commentaire
loyal. Dans cette affaire, I'auteur avait donn6 une
adresse et un nom fictifs. Aucune preuve n'6tablis-
sait que le journal avait agi avec malice. Le lord
juge Scott a clairement retenu le critbre objectif de
la loyaut6 et le critbre subjectif de la malice de la
part du d6fendeur et a d6clar6 (A la p. 319):

[TRADUCTION] [L]a loyaut6 du commentaire publi6
sous la rubrique des lettres au r6dacteur d'un journal

21 [1920] 1 K.B. 135.
22 (1888), 4 T.L.R. 574.
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subject only to the proviso that the statements of fact
upon which the comment is based are not untrue ....

[W]hilst malice or indirect motive may destroy the
fairness of an apparently fair comment negligence does
not. I hold, accordingly, that the letter itself in no way
exceeded the bounds of fair comment on a matter which
was obviously one of public interest, and that, on the
facts in evidence, there was nothing to destroy the
defendant newspaper's plea of fair comment.

In the course of his judgment, Scott L.J. made
some significant comments on the publication of
letters by newspapers, pp. 318-20:

I cannot accept the submission implied in the argu-
ment of counsel for the respondents before us, that there
is a general rule of law making it the duty of every
newspaper to verify the signature and address of the
writer before publishing it; although it may be desirable
on public grounds that, so far as is practicable, the
newspaper should take such steps. In most cases, writers
unknown to the newspaper establish their identity by
enclosing a visiting card or a private note to the editor,
but to hold as a matter of law, where that has not been
done, that the absence of such verification of itself
destroys the newspaper's plea of fair comment, would be
to put upon newspapers a heavy burden-a burden so
deterrent in practice as very much to reduce the valu-
able contribution to public discussion which results from
a free publication of correspondence in the press. If the
comment is in itself fair within the meaning of the law,
and if the newspaper publishes it solely as [a] matter of
public interest, I cannot see that any hardship is caused
to the persons criticised, if the newspaper is able to
succeed on its plea of fair comment; whereas, if the rule
laid down by the judge were made general, a very heavy
burden of contingent liability would be put upon the
press-a burden which on balance does seem to me
undesirable from the public point of view, and contrary
to the principle of the existing law about fair comment.
The reason why, once a plea of fair comment is estab-
lished, there is no libel, is that it is in the public interest
to have free discussion of matters of public interest. In
the case of criticism in matters of art, whether music,
painting, literature, or drama, where the private charac-
ter of a person criticised is not involved, the freer
criticism is, the better it will be for the aesthetic welfare
of the public.

[The right of "fair comment"] is one of the funda-
mental rights of free speech and writing, which are so

doit 8tre 6valu6e selon sa teneur, A la seule condition que
les 6nonc6s de fait sur lesquels le commentaire est fond6
ne soient pas erron6s....

[B]ien que la malice ou un motif indirect puisse
d6truire la loyaut6 apparente d'un commentaire, la
n6gligence n'a pas cet effet. En cons6quence, je suis
d'avis que la lettre ne d6passe pas en elle-mime les
limites du commentaire loyal sur une question manifes-
tement d'int6r8t public et que, compte tenu des faits mis
en preuve, rien ne vient d6truire la d6fense de commen-
taire loyal du journal d6fendeur.

Dans son jugement, le lord juge Scott a fait des
commentaires importants sur la publication de
lettres par les journaux (pp. 318 A 320):

[TRADUCTION] Je ne peux me rallier A la pr6tention
qui d6coule de la plaidoirie de l'avocat de l'intim6e
devant nous. 11 all6gue qu'il existe une r6gle g6n6rale en
droit qui oblige tout journal A vbrifier la signature et
I'adresse de l'auteur avant de publier sa lettre; certes, il
peut 8tre souhaitable, pour des motifs d'intbrat public,
que les journaux, dans la mesure du possible, prennent
ces mesures. Dans la plupart des cas, les auteurs incon-
nus du journal font 6tat de leur identit6 en joignant A la
lettre une carte de visite ou une note au r6dacteur; mais
d6cider qu'en droit, I'absence d'une telle v6rification
d6truit la d6fense de commentaire loyal du journal
6quivaudrait A imposer aux journaux un lourd fardeau-
un fardeau si dissuasif qu'il aurait pour effet pratique de
diminuer largement la contribution pr6cieuse apport6e A
la discussion publique par la publication libre des lettres
dans la presse. Si le commentaire est en lui-mime loyal
au sens juridique et si le journal le publie uniquement A
titre de question d'int6rat public, aucun pr6judice n'est,
A mon avis, caus6 aux personnes critiqu6es si le journal
peut d6montrer qu'il s'agit d'un commentaire loyal;
alors que si la ragle formul6e par le juge 6tait g6n6rali-
s6e, un tras lourd fardeau de responsabilit6 6ventuelle
serait impos6 A la presse-un fardeau qui, A tout pren-
dre, me semblerait d6plorable du point de vue de l'int6-
r~t public et contraire au principe de droit existant en
matibre de commentaire loyal. Il n'y a pas de libelle si la
d6fense de commentaire loyal est 6tablie, car il est dans
l'int6r~t public que les questions d'intrt public soient
librement d6battues. En matidre de critique d'art, que ce
soit en musique, peinture, littbrature ou th6Atre, lorsque
la r6putation personnelle de l'individu critiqu6 n'est pas
vis6e, la cause de l'esth6tique sera d'autant mieux servie,
du point de vue du public, que la critique sera libre.

[Le droit de faire des (commentaires loyaux*] consti-
tue un des droits fondamentaux de la libert6 d'expres-
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dear to the British nation, and it is of vital importance to
the rule of law upon which we depend for our personal
freedom, that the courts should preserve the right of
"fair comment" undiminished and unimpaired.

In the Court of Appeal decision in the present
case, Brownridge J.A., dissenting, relied strongly
on the following statement also found in the judg-
ment of Scott L.J. in Lyon at p. 318:

There is no question but that the comment contained
in the letter represented the honest opinion of the "Daily
Telegraph"; and at the trial no doubt was cast upon the
complete belief of the newspaper that they were publish-
ing a letter in which the writer was making a fair
comment on a matter of public interest.

In the light of the above comments of Scott L.J.
concerning the importance of free discussion on
matters of public interest in the correspondence
columns of newspapers, and his statement that the
fairness of a comment must be judged by its tenor,
it is inconceivable that he could have meant that
comments in letters must represent the newspa-
pers' own opinion. He must have meant that the
newspaper honestly published the opinion "solely
as a matter of public interest" and therefore did so
without malice. This interpretation is consistent
with earlier cases on the nature of malice, which
Scott L.J. undoubtedly had in mind when making
this statement. It is also consistent with the more
felicitous expression of Goddard L.J. in the Lyon
case, as follows, p. 320:

The words complained of in this case are contained in
a letter addressed to and published by the defendants in
their newspaper, and were a comment on a stage pro-
duction of the plaintiffs. It is not contended that the
comment in its terms exceeds the limits of fair and
honest criticism ... .Here there was no evidence of
malice and the criticism itself contains none.

Understood in this way, Scott L.J's statement fits
well with his other comments as well as previous
authority.

sion orale et 6crite si chbre au cceur des Britanniques et
il est d'une importance vitale pour le principe de la
16galit6 sur lequel se fonde notre libert6 individuelle que
les tribunaux pr6servent entier et intact le droit de faire
des (commentaires loyauxo.

Dans sa dissidence en Cour d'appel en l'esp6ce,
le juge Brownridge s'est fortement appuy6 sur
l'affirmation suivante, tir6e 6galement du juge-
ment du lord juge Scott dans l'affaire Lyon (A la p.
318):

[TRADUCTION] Il ne fait aucun doute que le commen-
taire dans la lettre exprimait l'opinion honnate du *Daily
Telegraphs; et au procks il ne fut aucunement mis en
doute que le journal avait la conviction de publier une
lettre dans laquelle l'auteur faisait un commentaire loyal
sur une question d'int6ret public.

Compte tenu de l'analyse pr6cit6e du lord juge
Scott sur l'importance de la discussion libre des
questions d'int6r8t public par les lettres au r6dac-
teur de journaux et de sa d6claration que la
loyaut6 d'un commentaire doit 8tre 6valu6e selon
sa teneur, il est inconcevable qu'il ait pu vouloir
dire que les commentaires faits dans ces lettres
doivent correspondre A l'opinion mime des jour-
naux. II voulait sfirement dire que le journal avait
publi6 honnatement l'opinion en cause [TRADUC-
TION] A titre de question d'int6rt public seule-
mento et l'avait donc fait sans malice. Cette inter-
pr6tation est compatible avec des arrits ant6rieurs
sur la nature de la malice que le lord juge Scott
avait sans aucun doute A l'esprit lorsqu'il a fait
cette d6claration. Elle est 6galement compatible
avec la formule plus heureuse du lord juge God-
dard dans l'arrt Lyon (A la p. 320):

[TRADUCTION] Les termes contest6s ici font partie
d'une lettre adress6e A la d6fenderesse et publi6e dans
son journal et constituent un commentaire sur une pi6ce
mont6e par les demandeurs. 11 n'est pas all6gu6 que les
termes du commentaire outrepassent les limites de la
critique loyale et honnate. . . . Il n'y avait dans ce cas-ci
aucune preuve de malice et le commentaire lui-mime en
est exempt.

Vu de cette fagon, I'6nonc6 du lord juge Scott
s'accorde bien avec ses autres commentaires et la
jurisprudence antbrieure.

1106 CHERNESKEY V. ARMADALE PUBLISHERS LTD. Dickson J. [1979]1I S.C.R.
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In the well-known case of Silkin v. Beaverbrook
Newspapers Ltd. 23, the following passage,
embodying an objective test, was included in the
charge of Diplock J. to the jury, p. 520:

Could a fair-minded man, holding a strong view,
holding perhaps an obstinate view, holding perhaps a
prejudiced view-could a fair-minded man have been
capable of writing this? That is a totally different
question from the question: Do you agree with what he
said?

So in considering this case, members of the jury, do
not apply the test of whether you agree with it. If juries
did that, freedom of speech, the right of the crank to say
what he likes, would go. Would a fair-minded man
holding strong views, obstinate views, prejudiced views,
have been capable of making this comment? If the
answer to that is yes, then your verdict in this case
should be a verdict for the defendants. Such a verdict
does not mean that you agree with the comment. All it
means is that you think that a man might honestly hold
those views on those facts.

This Court has already implicitly accepted that
the primary test is an objective one: see the judg-
ment of Davies J. in Bulletin Co. Ltd. v.
Sheppard2 4 , at pp. 461-2, where he says:

In construing that article and forming a conclusion as
to what is really meant, one must place oneself in the
position of a resident of Edmonton to whom it was
specially addressed on the then eve of an election for
mayor and aldermen for the then coming year. One
must ask oneself in view of the then existing proved
conditions in civic matters, of Judge Scott's report, of
the evidence given at the trial and of all other surround-
ing circumstances, whether, as the trial judge found, the
article did not go beyond what, in the extraordinary and
unfortunate civic circumstances, was fair and legitimate
criticism or had crossed the line as the Appeal Court
found and become libellous. But in forming one's con-
clusion, one must not confine one's mind to the ipsis-
sima verba of the extract from the article in question
found to be libellous but upon the language of the article
as a whole and in the light of all the surrounding
conditions and circumstances.

This objective test is subject, of course, to malice
on the part of the defendant: see Winnipeg Steel

2 [1958] 2 All E.R. 516.
24 (1917), 55 S.C.R. 454.

Dans l'affaire bien connue Silkin v. Beaver-
brook Newspapers Ltd. 23, I'extrait suivant, qui
traite d'un critbre objectif, faisait partie de l'ex-
pos6 du juge Diplock au jury (A la p. 520):

[TRADUCTION] Une personne impartiale-opiniitre,
voire obstin6e ou peut-etre m~me pr6jug6e-aurait-elle
pu 6crire cela? Ce n'est pas du tout la mime chose que
de demander: Etes-vous d'accord avec ce qu'elle a dit?

Ainsi, membres du jury, lorsque vous examinerez la
pr6sente affaire, ne vous demandez pas si vous 8tes
d'accord avec ce qui est dit. Si les jur6s faisaient cela, la
libert6 d'expression, le droit de l'original de dire ce qu'il
veut, disparaitraient. Une personne impartiale, opinii-
tre, obstin6e, pr6jug6e, aurait-elle pu faire ce commen-
taire? Si vous r6pondez oui A cette question, votre
verdict sera dans ce cas en faveur des d6fendeurs. Ce qui
ne veut pas dire que vous 8tes d'accord avec le commen-
taire mais simplement que vous estimez que quelqu'un
pouvait honnatement avoir cette opinion vu les faits.

Cette Cour a d6jA implicitement admis que le
premier critbre est objectif: voir le jugement du
juge Davies dans l'affaire Bulletin Co. Ltd. c.
Sheppard2 4 (aux pp. 461 et 462):

[TRADUCTION] Pour interpr6ter cet article et en arri-
ver A d6terminer ce qu'il veut vraiment dire, il faut se
mettre dans la peau d'un habitant d'Edmonton A qui il
s'adressait, la veille de l'61ection d'un maire et de con-
seillers municipaux pour I'ann6e suivante. II faut se
demander s'il est vrai que, compte tenu de l'6tat des
affaires municipales A ce moment-lA, qui a 6t6 prouv6,
du rapport du juge Scott, de la preuve produite au
procks et de toutes les autres circonstances connexes,
I'article n'outre-passe pas, comme l'a jug6 le juge de
premibre instance, ce qui, dans les circonstances extraor-
dinaires et regrettables qui pr6valaient dans la munici-
palit6, constituait une critique loyale et l6gitime ou si, au
contraire, selon l'opinion de la Cour d'appel, I'article
d6passe la mesure et est donc diffamatoire. Mais pour se
former une opinion, il ne faut pas se limiter au texte de
l'extrait de l'article en cause qui a 6t6 jug6 diffamatoire,
mais tenir compte de l'ensemble de l'article et de toutes
les conditions et circonstances connexes.

Ce critbre objectif est sous r6serve de la malice du
d6fendeur: voir Winnipeg Steel Granary and Cul-

23 [1958] 2 All E.R. 516.
24(1917), 55 R.C.S. 454.
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Granary and Culvert Co. v. Canada Ingot Iron
Culvert Company2.

VII

Various texts dealing with defamation, in addi-
tion to those noted above, also support the exist-
ence of a two-stage test, of objective fairness plus
the question of malice: see, for example, Salmond
on Torts (17th ed.) (1977), at pp. 187-8:

The burden of proving that a comment is fair is on the
defendant. He must establish that the facts upon which
the comment is based are true, and that the comment
thereupon is warranted in the sense that it is such as
might be made by an honest man. Once the defendant
has established that in this sense the comment is fair,
the onus is shifted to the plaintiff if he wishes to prove
that the prima facie protection is displaced by the
presence of malice in the defendant.

(Footnote omitted.)

Again, it will be noted that the burden of proof of
malice rests upon the plaintiff. See also Fleming,
The Law of Torts, (5th ed.) (1977), at pp. 579-8 1:

The comment must be fair in order to qualify for
protection, but fairness is not synonymous with truth or
even reasonableness. The test is not whether reasonable
men might disagree with the comment, but whether they
might reasonably regard the opinion as one that no
fair-minded man could have formed or expressed.

[I]t is now settled that the defence is forfeited even in
the absence of malice, if the comment exceeds the limits
of fairness. In Thomas v. Bradbury, however, the Court
of Appeal partially reverted to the older view by holding
that comment which is prima facie fair may lose its
protection by proof of malice. This conclusion is hard to
justify, since fairness would seem to have reference to
the criticism, not the state of mind of the critic. Against
this, however, it has been urged that, if there is malice,
the mind of the writer would not be that of a critic; and
that, from the point of view of policy, while it is
undoubtedly in the public interest that public matters
should be open to comment, it is not in the public
interest to allow dishonest comment or comment in-
spired by personal motives of spite.

(Footnotes omitted.)

- (1912), 3 W.W.R. 356 (Man. C.A.).

vert Co. v. Canada Ingot Iron Culvert Company25.

VII

Plusieurs ouvrages qui traitent de la diffama-
tion, en sus de ceux d6jA cit6s, 6tayent 6galement
I'existence d'un critbre en deux temps, la loyaut6
objective et la malice: voir par exemple Salmond
on Torts (170 6d.) (1977), aux pp. 187 et 188:

[TRADUCTION] Il incombe au d6fendeur de prouver
qu'un commentaire est loyal. II doit 6tablir que les faits
sur lesquels se fonde le commentaire sont exacts et que
le commentaire est justifi6, c'est-A-dire qu'il aurait pu
6tre fait par une personne honn~te. Une fois que le
d6fendeur a 6tabli que le commentaire est loyal dans ce
sens, la charge de la preuve est alors impos6e au deman-
deur s'il veut prouver que la protection accord6e A
premibre vue est 6cart6e en raison de la malice du
d6fendeur.

(Renvoi en bas de page retranch6.)

Il convient de noter encore une fois que le fardeau
de la preuve de la malice incombe au demandeur.
Voir 6galement Fleming, The Law of Torts, (5e
6d.) (1977), aux pp. 579 A 581:

[TRADUCTION] Le commentaire doit Etre loyal pour
b6n6ficier de la protection, mais loyal n'est pas syno-
nyme d'exact ni mime de raisonnable. Il ne s'agit pas de
savoir si des personnes raisonnables peuvent tre en
d6saccord avec le commentaire, mais plut6t si elles
peuvent raisonnablement considbrer qu'une personne de
bonne foi n'aurait pu former ou exprimer l'opinion
emise.

[I]l est maintenant 6tabli que la d6fense n'est pas
valide, mime en I'absence de malice, si le commentaire
outrepasse les limites de la loyaut6. Cependant, dans
I'arr~t Thomas v. Bradbury, la Cour d'appel est partiel-
lement revenue A une opinion ant6rieure en jugeant
qu'un commentaire A premiere vue loyal peut perdre sa
protection s'il y a preuve de malice. Cette conclusion se
justifie difficilement puisque la loyaut6 semble se rap-
porter au sens critique, non A l'6tat d'esprit du critique.
Cependant, on a pr6tendu A l'encontre que s'il y a
malice, I'6tat d'esprit de l'auteur n'est pas celui d'un
critique; et qu'en principe, bien qu'il soit sans aucun
doute dans l'int6rt public de permettre de commenter
ouvertement les questions d'int6rit public, il ne l'est pas
de permettre des commentaires malhonnates ou inspir6s
par I'animosit6 personnelle.

(Renvoi en bas de page retranch6.)
25 (1912), 3 W.W.R. 356 (C.A. Man.).
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Further support for the two-test theory, and the
view that the subjective test is the question of
malice, is to be found in Carter-Ruck, Libel and
Slander, (1972), where the following passage
appears, p. 126, under the heading "Defences-
Malice":

DEFENCES

Malice

If, considered objectively, the comment is fair com-
ment the second, subjective, question 'Did the defendant
honestly hold the opinion which he has expressed?', then
has to be considered.

The question of the honest belief of the defend-
ant may be of relevance if and when the question
of malice, proof of which rests upon the plaintiff,
arises, but in the case at bar malice on the part of
the defendants has been held by the trial judge,
and accepted by counsel for the plaintiff, to be no
longer an issue.

VIII

There is no doubt that the objective limits of
fairness are very wide. The best compendious
statement of the principles to be applied in deter-
mining whether a comment is fair is probably the
following passage from the summing up in Stopes
v. Sutherland2 6 by Lord Heward C.J. (found in
House of Lords, Printed Cases, 1924, at p. 375,
and quoted in Gatley, pp. 310-11, para. 732):

What is it that fair comment means? It means this-
and I prefer to put it in words which are not my own; I
refer to the famous judgment of Lord Esher M.R. in
Merivale v. Carson: 'Every latitude,' said Lord Esher,
'must be given to opinion and to prejudice, and then an
ordinary set of men with ordinary judgment must say
[not whether they agree with it, but] whether any fair
man would have made such a comment... Mere exag-
geration, or even gross exaggeration, would not make
the comment unfair. However wrong the opinion
expressed may be in point of truth, or however prejud-
iced the writer, it may still be within the prescribed
limit. The question which the jury must consider is
this-would any fair man, however prejudiced he may
be, however exaggerated or obstinate his views, have

26 [19251 A.C. 47.

La th6orie du double critbre et l'opinion que le
critbre subjectif est celui de la malice sont 6taybes
par Carter-Ruck, Libel and Slander, (1972), d'oa
est tir6 l'extrait suivant (p. 126) intitul6 [TRADUC-
TION] aDfenses-Malicel:

DEFENSES
Malice

Si, objectivement, le commentaire est loyal, il faut
passer alors A la seconde question, subjective celle-lA,
aL'opinion exprim6e par le d6fendeur 6tait-elle honnate-
ment la sienne?,

La conviction honn8te du d6fendeur peut 8tre
pertinente si la question de la malice, dont la
preuve incombe au demandeur, est soulev6e, mais
en l'esp6ce, le juge du procas a jug6 que la seconde
question de la malice des d6fendeurs n'6tait plus en
litige, ce que l'avocat du demandeur a accept6.

VIII

Il est certain que les limites objectives de la
loyaut6 sont trbs larges. L'6nonc6 le plus concis des
principes applicables pour d6terminer si un com-
mentaire est loyal est probablement cet extrait de
l'expos6 du juge en chef lord Heward au jury dans
l'affaire Stopes v. Sutherland 26 (House of Lords,
Printed Cases, 1924, A la p. 375) et cit6 dans
Gatley (aux pp. 310 et 311, par. 732):

[TRADUCTION] Qu'entend-on par commentaire loyal?
Je prbfbre ne pas en donner une d6finition personnelle et
citer le c6l6bre jugement de lord Esher, mattre des r6les,
dans l'affaire Merivale v. Carson: aLes id6es et les
opinions pr6conques doivent pouvoir circuler et un
groupe typique de personnes de bon sens doit d6cider
[non s'il est d'accord, mais] si une personne honnite
aurait pu faire ce commentaire. . . . Une simple exag6ra-
tion, ou mame une exag6ration grossibre, ne rend pas le
commentaire dbloyal. M6me si l'opinion exprim6e est
erron6e ou si l'auteur a des pr6jug6s, le commentaire
peut rester malgr6 tout les limites prescrites. Le jury
doit se poser la question suivante-une personne loyale,
quelle que soit la force de ses pr6jug6s, de ses convictions
ou de ses pr6ventions, aurait-elle pu 6crire cette criti-

26 [1925] A.C. 47.
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said that which this criticism has said?' Again, as Bray
J. said in R. v. Russell: 'When you come to a question of
fair comment you ought to be extremely liberal, and in a
matter of this kind-a matter relating to the administra-
tion of the licensing laws-you ought to be extremely
liberal, because it is a matter on which men's minds are
moved, in which people who do know, entertain very,
very strong opinions, and if they use strong language
every allowance should be made in their favour. They
must believe what they say, but the question whether
they honestly believe it is a question for you to say. If
they do believe it, and they are within anything like
reasonable bounds, they come within the meaning of fair
comment. If comments were made which would appear
to you to have been exaggerated, it does not follow that
they are not perfectly honest comments.' That is the
kind of maxim which you may apply in considering
whether that part of this matter which is comment is
fair. Could a fair-minded man, holding a strong view,
holding perhaps an obstinate view, holding perhaps a
prejudiced view-could a fair-minded man have been
capable of writing this?-which, you observe, is a totally
different question from the question, Do you agree with
what he has said?

As a result of the breadth of the scope of
fairness when considered objectively, the issue in
most cases concerns whether the defendant pub-
lished the comment maliciously. Lord Denning
recognized this fact in Slim v. Daily Telegraph,
supra, at p. 503 in a passage which, although some
statements seem to go far, does express the impor-
tance of free discussion in the correspondence
columns of newspapers:

In considering a plea of fair comment, it is not correct
to canvass all the various imputations which different
readers may put on the words. The important thing is to
determine whether or not the writer was actuated by
malice. If he was an honest man expressing his genuine
opinion on a subject of public interest, then no matter
that his words conveyed derogatory imputations: no
matter that his opinion was wrong or exaggerated or
prejudiced; and no matter that it was badly expressed so
that other people read all sorts of innuendos into it;
nevertheless, he has a good defence of fair comment. His
honesty is the cardinal test. He must honestly express
his real view. So long as he does this, he has nothing to
fear, even though other people may read more into it,
see Turner (otherwise Robertson) v. Metro-Goldwyn-
Mayer Pictures, Ltd. per Lord Porter and Silkin v.
Beaverbrook Newspapers, Ltd. per Diplock, J. I stress

que?* Encore une fois, comme l'a dit le juge Bray dans
R. v. Russell: LEn matibre de commentaire loyal, on doit
6tre extr~mement lib6ral et dans une affaire de ce
genre-en l'occurrence, I'application des r~gles sur les
permis-on doit 6tre extr8mement liberal parce qu'il
s'agit d'une question qui passionne l'opinion publique et
sur laquelle les personnes qui s'y int6ressent ont des
opinions trbs, tras arr8t6es et si elles s'emportent, il
faudra faire preuve de tol6rance. Elles doivent croire en
ce qu'elles disent, mais c'est A vous de dire si elles y
croyaient honnatement. Si elles le croient effectivement
et demeurent dans des limites raisonnables, leurs paroles
r6pondent A la d6finition de commentaire loyal. M~me si
les commentaires vous semblent exag6r6s, cela ne signi-
fie pas que ces commentaires ne sont pas tout A fait
honnates.p C'est ce genre de maxime que vous pouvez
appliquer pour d6terminer si ce qui constitue un com-
mentaire est loyal. Une personne impartiale-opinidtre
voire obstin6e ou peut-8tre pr6jug6e-cette personne
impartiale aurait-elle pu 6crire cela? Comme vous
pouvez le constater, ce n'est pas du tout la m~me chose
que de demander: Etes-vous d'accord avec cc qu'elle a
dit?

Compte tenu de l'6tendue de ce que l'on peut
qualifier objectivement de loyal, il faut se deman-
der dans la plupart des cas si le d6fendeur a publi6
le commentaire dans un but malveillant. Lord
Denning a reconnu ce fait dans l'arrdt Slim v.
Daily Telegraph, pr6cit6, dans un passage qui,
tout en allant loin sous certains aspects, souligne
l'importance de la discussion libre dans les colon-
nes des journaux r6serv6es aux lettres de lecteurs
(A la p. 503):

[TRADUCTION] Face A une d6fense de commentaire
loyal, il ne faut pas examiner toutes les imputations que
diff6rents lecteurs peuvent d6celer dans ces mots. L'im-
portant est de d6terminer si l'auteur 6tait anim6 par la
malice. S'il s'agit d'une personne honn~te qui exprime
son opinion r6elle sur un sujet d'intbrdt public, peu
importe que ses paroles v6hicules des all6gations p6jora-
tives, que son opinion soit erron6e, exag6r6e ou
empreinte de pr6jug6s ou qu'elle soit mal formul6e de
sorte que des tiers y d6c6lent toute sorte d'insinuations;
cette personne peut n6anmoins se pr6valoir de la d6fense
de commentaire loyal. Son honnatet6 est le principal
critbre. Elle doit exprimer honnatement son v6ritable
point de vue. Aussi longtemps qu'elle le fait, elle n'a rien
A craindre meme si d'autres personnes peuvent y voir
autre chose; voir les arrats Turner (otherwise Robertson)
v. Metro-Goldwyn-Mayer Pictures, Ltd., lord Porter et
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this because the right of fair comment is one of the
essential elements which go to make up our freedom of
speech. We must ever maintain this right intact. It must
not be whittled down by legal refinements. When a
citizen is troubled by things going wrong, he should be
free to "write to the newspaper": and the newspaper
should be free to publish his letter. It is often the only
way to get things put right. The matter must, of course,
be one of public interest. The writer must get his facts
right: and he must honestly state his real opinion. But
that being done, both he and the newspaper should be
clear of any liability. They should not be deterred by
fear of libel actions.

Ix
If the plaintiff does prove that the writer was

activated by malice, is the defence of fair comment
destroyed for subsequent publishers? While there
is authority both ways, in my opinion the answer is
in the negative. Malice concerns the subjective
state of the defendant. As such it is an issue
particular to the defendant alone.

In Egger v. Viscount Chelmsford17 , at p. 265,
Lord Denning M.R. said:

If the plaintiff seeks to rely on malice ... to cause a
comment, otherwise fair, to become unfair, then he must
prove malice against each person whom he charges with
it. A defendant is only affected by express malice if he
himself was actuated by it; or if his servant or agent
concerned in the publication was actuated by malice in
the course of his employment.

This statement was preferred by the English
Faulks Commission on Defamation (1975, Cmd.
5909, at pp. 70-71) to the contrary opinion of
Davies L.J. in Egger's case.

In Lyon and Lyon v. Daily Telegraph, supra, it
was not necessary to decide the issue because
malice on the part of the writer was not estab-
lished, but Scott L.J. nevertheless said at p. 319:

It is unnecessary to consider how far the rule, that the
fairness of comment may be destroyed by any oblique
motive, extends, where it is the defendant's own motives
which are concerned; but, assuming that comment ins-

27 [19651 1 Q.B. 248.

Silkin v. Beaverbrook Newspapers, Ltd., le juge
Diplock. J'insiste IA-dessus parce que le droit de faire
des commentaires loyaux est un des 616ments essentiels
de notre libert6 d'expression. Nous devons absolument
pr6server ce droit intact. Il ne doit pas 8tre rogn6 par des
subtilit6s juridiques. Lorsqu'un citoyen pense que les
choses vont mal, il doit pouvoir secrire au journal, et le
journal doit pouvoir publier sa lettre. C'est souvent le
seul moyen de r6tablir les choses. II doit cependant
s'agir d'une question d'int6r~t public. L'auteur doit
6noncer les faits correctement et il doit exprimer honnE-
tement sa v6ritable opinion. Dans ce cas, lui et le journal
se trouvent d6gag6s de toute responsabilit6. La crainte
d'une action en libelle ne devrait pas les empicher
d'agir.

Ix
Si le demandeur prouve que l'auteur 6tait anim6

par la malice, les 6diteurs qui publient sa lettre
perdent-ils ainsi le droit d'invoquer la d6fense de
commentaire loyal? La jurisprudence appuie les
deux theses, mais il faut r6pondre A mon avis par
la n6gative. La malice se rapporte A l'6tat subjectif
du d6fendeur. A ce titre, c'est une question qui
concerne uniquement le d6fendeur.

Dans Egger v. Viscount Chelmsford2 7 , lord
Denning, maitre des r6les, a dit (A la p. 265):

[TRADUCTION] Si le demandeur cherche A se fonder
sur la malice ... pour montrer qu'un commentaire, par
ailleurs loyal, est devenu dbloyal, il doit alors prouver la
malice de chaque personne qu'il accuse. La malice
expresse ne peut 8tre retenue contre le d6fendeur que si
elle constitue le motif de son acte ou de celui de son
employ6 ou agent qui s'occupe de la publication.

La Faulks Commission on Defamation anglaise
(1975, Cmd. 5909, aux pp. 70 et 71) a adopt6 ce
point de vue plut6t que l'opinion contraire du lord
juge Davies 6nonc6e dans Egger.

Dans l'arrit Lyon and Lyon v. Daily Telegraph,
pr6cit6, la cour n'avait pas A se prononcer sur cette
question parce qu'il n'avait pas 6t6 6tabli que
l'auteur avait fait preuve de malice, mais le lord
juge Scott a n6anmoins affirm6 (A la p. 319):

[TRADUCTION] Il n'est pas n6cessaire d'examiner la
port6e de la ragle voulant que tout motif indirect
d6truise la loyaut6 du commentaire lorsque c'est la
motivation du d6fendeur qui est en cause; mais si l'on

27 [1965] 1 Q.B. 248.
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pired by indirect, improper or private motives ipso facto
ceases to be fair, and that the writer of such a letter to a
newspaper will, when sued for libel, have put himself
outside the pale of the defence of fair comment, it does
not necessarily follow, as contended by counsel for the
respondents, that, if he is made co-defendant with the
newspaper, the newspaper also will lose its defence of
fair comment.

In Hennessy v. Wright (No. 2) 28, Lord Esher M.R.
supported the position that malice is a question
particular to each defendant alone. He said, p.
447:
What must be shewn is, that the defendant was mali-
cious, and to shew that his reformants were malicious is
not evidence that he was malicious.

This position is also supported in the leading case
on malice, Thomas v. Bradbury, supra, per Collins
M.R. at p. 732:

The right, though shared by the public, is the right of
every individual who asserts it, and is, qua him, an
individual right whatever name it be called by, and
comment by him which is coloured by malice cannot
from his standpoint be deemed fair. He and he only is
the person in whose motives the plaintiff in the libel
action is concerned.

Fleming, in The Law of Torts, says at p. 581:
One person's malice cannot be properly imputed to

another so as to defeat his defence of fair comment any
more than in the analogous case, already considered, of
qualified privilege. Accordingly, if the comment is
otherwise fair, the malice of one publisher does not
prejudice another, except when he would be vicariously
liable for the first on ordinary principles of agency.

(Footnotes omitted.)

Thus, I would conclude that a defendant should
succeed on a defence of fair comment if he shows
that the comment was objectively fair and the
plaintiff does not establish malice on the part of
this individual defendant.

These principles of law apply alike to all defend-
ants. It is clear that no wider or different rule is
necessary for newspapers.

- (1888), 24 Q.B.D. 445n.

pr6sume que le commentaire inspir6 par des motifs
indirects, illicites ou personnels cesse de ce fait d'etre
loyal et que I'auteur d'une telle lettre envoy6e A un
journal ne pourra plus invoquer la d6fense de commen-
taire loyal contre une action en libelle, il ne s'ensuit pas
n6cessairement, comme le pr6tend l'avocat de l'intim6e,
que s'il devient cod6fendeur avec le journal, ce dernier
perdra 6galement le droit d'invoquer la d6fense de com-
mentaire loyal.

Dans l'arrt Hennessy v. Wright (No. 2)28, lord
Esher, maitre des r6les, a soutenu que la malice
doit 8tre analys6e par rapport A chaque d6fendeur
s6par6ment. II a dit A la p. 447:
[TRADUCTION] On doit d6montrer que le d6fendeur
6tait malveillant et d6montrer que ses informateurs
I'6taient ne fait pas preuve de sa propre malice.

Cette thbse est aussi appuy6e par l'arrt Thomas v.
Bradbury, pr6cit6, qui fait autorit6 sur la question
de la malice, ofi le juge Collins, maitre des r6les,
dit A la p. 732:

[TRADUCTION] Ce droit, bien que partag6 par le
public, appartient A chaque individu qui le revendique;
c'est un droit individuel, quel que soit le nom qu'il porte,
et le commentaire teint6 de malice ne peut, de son point
de vue, 8tre consid6r6 comme loyal. Il est la seule
personne dont les motifs importent au demandeur dans
l'action en libelle.

Dans The Law of Torts, Fleming dit (A la p. 581):
[TRADUCTION] La malice d'une personne ne peut 8tre

imput6e A une autre de fagon A faire 6chouer sa d6fense
de commentaire loyal, pas plus que dans le cas sembla-
ble, d6jA examin6, d'immunit6 relative. En cons6quence,
si le commentaire est par ailleurs loyal, la malice d'un
6diteur ne porte pas pr6judice A un autre 6diteur, sauf
lorsqu'il peut 6tre tenu responsable A la place du premier
suivant les principes ordinaires de la repr6sentation.

(Renvois en bas de page retranch6s.)

En cons6quence, je suis d'avis que la d6fense de
commentaire loyal donne gain de cause au dMfen-
deur s'il d6montre que le commentaire 6tait objec-
tivement loyal et le demandeur n'6tablit pas la
malice du d6fendeur concern6.

Ces principes de droit s'appliquent de la mime
fagon A tous les d6fendeurs. Il est clair qu'il n'est
pas n6cessaire d'appliquer aux journaux une rbgle
moins stricte ou diffbrente.

- (1888), 24 Q.B.D. 445n.
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On the facts of the present case, it is equally
clear that, in light of the principles I have enun-
ciated, the trial judge should have left the issue of
fair comment to the jury.

x
The appellant raises several subsidiary points.

The first is whether the statements were reason-
ably capable of being construed as comment. Nei-
ther Court below held that the statements com-
plained of could not be construed as comment. A
statement that a person's attitude is "racist," or
"unbecoming," is clearly capable of being classi-
fied as comment rather than fact. Certain facts
forming the foundation of this opinion are of
course implied but, where the main thrust of the
statement is capable of being construed as opinion,
it is up to the jury to determine just what is
actually opinion.

The second question is whether the statements
were capable of defaming the appellant directly,
and by innuendo, in his capacity as a lawyer. The
issue of law is whether the statement is capable of
this construction, as it is a question for the jury
whether in fact it is. In my opinion, this question
was properly put to the jury. Everyone who is an
alderman has another occupation. The fact that a
statement says that he should carry these qualities
into his public duties does not suddenly rob the
statement of its quality of being in a matter of
public interest. Put more simply, the fact that a
statement about a person's work as a public offi-
cial, or his position on a public matter, reflects on
himself as a private individual does not mean that
the statement is not one on a matter of public
interest. Such statements will generally reflect on
the individual in several aspects. Even if the state-
ment defamed the appellant by innuendo, the
respondents still have a defence if the statement
was fair comment on a matter of public interest.
We are back again at the defence of fair comment,
and not whether the appellant's reputation was
damaged.

The third subsidiary question is whether the
statements were on a matter of public interest so

Compte tenu des faits en I'espbce, il est clair
6galement que, selon les principes que j'ai 6nonc6s,
le juge de premidre instance aurait dfi soumettre
au jury la question du commentaire loyal.

x
L'appelant a soulev6 plusieurs points subsidiai-

res. Le premier est de savoir si les d6clarations
pouvaient raisonnablement Etre quafili6es de com-
mentaires. Aucune cour d'instance inf6rieure n'a
jug6 que les d6clarations contest6es ne pouvaient
pas l'Etre. Affirmer que l'attitude d'une personne
est aracistem ou aindignev est clairement plus un
commentaire qu'un fait. Certains faits 6tayant
cette opinion sont naturellement implicites, mais
lorsque l'essentiel de la d6claration peut 8tre quali-
fi6 d'opinion, il revient au jury de d6terminer ce
qui constitue r6ellement une opinion.

La deuxibme question est de savoir si les d6cla-
rations 6taient susceptibles de diffamer l'appelant,
directement et par insinuation, en sa qualit6 d'avo-
cat. La question de droit est de savoir si l'affirma-
tion est susceptible de pareille interpr6tation et il
incombe au jury d'y r6pondre. A mon avis, cette
question lui a 6t6 pos6e A bon droit. Le conseiller
municipal a toujours une autre occupation. Le fait
qu'une d6claration pr6cise qu'il doit user de ses
qualifications dans l'exercice de ses fonctions
publiques ne lui enl6ve pas subitement son carac-
tare de question d'int6r~t public. Plus simplement,
ce n'est pas parce qu'une d6claration relative au
travail d'une personne en tant que fonctionnaire
public, ou A sa position sur une question d'int6rit
public, le vise aussi en tant que personne priv6e
qu'il faut conclure que cette d6claration n'est pas
d'int&t public. La personne visee subit g6n6rale-
ment les contre-coups de pareilles d6clarations.
M~me si elle diffame l'appelant par insinuation,
les intimbs disposent d'un moyen de d6fense si la
d6claration constitue un commentaire loyal sur
une question d'int6r& public. Nous revenons donc
A la d6fense de commentaire loyal et non A la
question de savoir si l'on a nui A la r6putation de
l'appelant.

La troisibme question subsidiaire est de savoir si
les d6clarations portent sur une question d'intrat
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as to be capable of protection as being fair com-
ment. The statements in question concerned the
appellant's opposition as an alderman to the estab-
lishment of an alcohol centre for native people. It
stated that certain aspects of the position he took
were incorrect interpretations of the operation of
zoning legislation, particularly with respect to the
onus of proof that the existing use is permitted or
forbidden. In effect, it stated that his position was
inconsistent with that which a person with legal
training should, in the opinion of the writers, take
toward this issue. The important point is that the
statement was a comment on the proposed alcohol
centre. This is a matter of undoubted public inter-
est, whether the statement is that the plaintiff
should not be making certain remarks as a lawyer,
priest, or whatever. The question of whether a
comment is one on a matter of public interest must
be clearly distinguished from the question of
whether it is defamatory. The statement here may
well be defamatory (again a question for the jury)
but, even if it is defamatory, it is not actionable if
the person publishing the statement has a good
defence such as fair comment.

I would dismiss the appeal with costs.

Appeal allowed with costs, SPENCE, DICKSON
and ESTEY JJ. dissenting.

Solicitors for the plaintiff appellant: Gauley,
Dierker & Dahlem, Saskatoon.

Solicitors for the defendants, respondents:
McKercher, McKercher, Stack, Korchin & Laing,
Saskatoon.

public et b6n6ficient A ce titre de la protection
accord6e au commentaire loyal. Elles se rapportent
A l'opposition de I'appelant, en tant que conseiller
municipal, A l'implantation d'un centre pour les
autochtones alcooliques. La lettre affirme que cer-
tains aspects de la th6se qu'il d6fend constituent
une interpr6tation erron6e de l'effet des r6glements
de zonage, particulibrement sur le fardeau de
prouver si l'usage existant est permis ou interdit.
En effet, elle affirme que son opinion 6tait incom-
patible avec celle qu'aurait dfi adopter, selon les
auteurs, une personne ayant une formation juridi-
que. L'important est que la d6claration constitue
un commentaire sur le centre projet6. Ceci est sans
aucun doute une question d'int6rt public, mime si
la d6claration porte que le demandeur n'aurait pas
dfi faire certaines remarques en tant qu'avocat,
pritre ou autre. La question de savoir si un com-
mentaire porte sur une question d'int6rit public
doit 8tre clairement diff6renci6e de celle de savoir
s'il est diffamatoire. La d6claration en cause peut
tris bien 8tre diffamatoire (question qui relive
aussi du jury), mais, si elle l'est, elle n'est pas
passible de poursuite si la personne qui la publie
peut invoquer la d6fense de commentaire loyal.

Je suis d'avis de rejeter le pourvoi avec d6pens.

Pourvoi accueilli avec dipens, les juges
SPENCE, DICKSON et ESTEY itant dissidents.

Procureurs du demandeur, appelant: Gauley,
Dierker & Dahlem, Saskatoon.

Procureurs des difendeurs, intimis: McKercher,
McKercher, Stack, Korchin & Laing, Saskatoon.
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issue - Appellate Division correct in ordering new trial on
attempted rape and indecent assault.

SMITH v. THE QUEEN, 215.

8. Breathalyser test - Approved instrument - Instrument's
margin of error - Evidence to the contrary - Criminal Code,
R.S.C. 1970, c. C-34, ss. 236, 237.

R. V. MOREAU, 261.

9. Evidence - Cross-examining on previous convictions -
Admissions by witness - Leave to question the accused on his
record as a juvenile delinquent - Judge's charge to jury -
Criminal Code, R.S.C. 1970, c. C-34, ss. 306, 593, 609 -
Canada Evidence Act, R.S.C. 1970, c. E-10, s. 12 - Juvenile
Delinquents Act, R.S.C. 1970, c. J-3, ss. 3, 20(1), 26, 38.

MORRIS V. THE QUEEN, 405.

10. Practice - Prosecution by indictment - Precondition -
Previous conviction - Criminal Code, R.S.C. 1970, c. C-34, as
amended by R.S.C. 1970 (2nd Supp.), c. 2, ss. 133(3), 133(7),
591.

LAROSE V. THE QUEEN, 521.

11. Breaking and entering with intent - Presumptions -
Evidence given by defence disbelieved by trial judge - No
"evidence to the contrary" so as to prevent operation of subs.
2(a) of s. 306 of the Criminal Code, R.S.C. 1970, c. C-34 -
Evidence must be such as will at least raise reasonable doubt as
to guilt.

R. V. PROUDLOCK, 525.

12. Accused killing common law wife - Deceased living
with accused and her three children from a previous common
law relationship - Accused arriving home and finding deceased
intoxicated and with friends including the father of her children
- Accused previously telling father not to visit the children -
Deceased shot by accused - Defence of drunkenness at trial -
No error on part of trial judge in failing to put provocation to
jury - Criminal Code, s. 215.

LANDRY V. THE QUEEN, 552.

13. Trial - Possession of narcotic - Failure of trial judge to
invite accused to make submissions - Accused deprived of right
to full answer and defence.

AUCOIN V. THE QUEEN, 554.

14. Evidence - Witness's prior inconsistent statement to
police - Admissibility - No error on part of trial judge in
permitting cross-examination of witness concerning statement -
Credibility - Canada Evidence Act, R.S.C. 1970, c. E-10, s.
9(2).

MCINROY et al. V. THE QUEEN, 588.

15. Evidence - Rights of the accused - Voir dire - Extent
of procedural safeguards necessary to have inadmissible state-
ments withheld from the trier of fact.

ERVEN V. THE QUEEN, 926.

16. Conspiracy - Effect of acquittal of one of two co-cons-
pirators - Separate trials for co-conspirators.

GUIMOND V. THE QUEEN, 960.
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CROWN

1. Immunity of its representatives - Application of provin-
cial statutes to the Crown in right of the federal government -
Privilege invoked in the interest of national security - Federal
Court Act, R.S.C. 1970 (2nd Supp.), c. 10, s. 41 - Official
Secrets Act, R.S.C. 1970, c. 0-3, s. 4.

ATTORNEY GENERAL (QUE.) AND KEABLE V. ATTOR-
NEY GENERAL (CAN.) et al., 218.

2. Prescription - Prerogatives - Contractual liability -
Civil Code, arts. 2215, 2263.

BANK OF MONTREAL V. ATTORNEY GENERAL (QUE.),
565.

DAMAGES

Agreements concerning shares and operations of oil
exploration company - Breach of contract by company's chief
officer to return shares loaned to him by another company -
Appraisal of damages - Applicable principles.

ASAMERA OIL CORPORATION LTD. V. SEA OIL & GEN-
ERAL CORPORATION et al., 633.

DIVORCE

Maintenance - Judgment at trial reversed - New trial
ordered - No inconsistency in findings of trial judge.

WILSON V. WILSON, 553.

ENERGY

Contract involving purchase and sale of gas - Effective
date of contract - Exercise of nominations or options there-
under - Whether contract required to be filed with National
Energy Board - Tolls and tariffs - National Energy Board Act,
R.S.C. 1970, c. N-6, ss. 2, 11(b), 18, 50, 51 and 61 - British
North America Act, 1867, ss. 92(10)(a), 91.

SASKATCHEWAN POWER CORPORATION et al. V. TRANS-
CANADA PIPELINES LTD., 297.

EVIDENCE

Authorization to intercept private communications -
Whether permissible to prove authorization by filing certified
copy - Judge granting authorization does so as a judge and not
as a persona designata - Criminal Code, s. 178.12 - Canada
Evidence Act, R.S.C. 1970, c. E-10, s. 23.

CORDES V. THE QUEEN, 1062.

EXEMPTION FROM SEIZURE

Bankruptcy - Benefit of an insurance policy - Exemption
from seizure clause - Stipulation for the benefit of a third party
- Civil Code, arts. 597, 735, 1028 - Code of Civil Procedure,
art. 553(3) - Supplemental Pension Plans Act, S.Q. 1965, c.
25, s. 31 - Husbands and Parents Life Insurance Act, R.S.Q.
1964, c. 296.

ROBITAILLE v. DIoN, 359.

EXPROPRIATION

1. Resale of expropriated property - Abuse of right -
Unjust enrichment.

BOWEN V. CITY OF MONTREAL, 511.

2. Municipal purposes - Indemnity claimed by tenant -
Charter of the City of Montreal, S.Q. 1899, c. 58, ss. 418, 428,
429 (enacted by S.Q. 1925, c. 92, ss. 37, 38) - Code of Civil
Procedure (old), art. 1066a.

MAJESTIC NECKWEAR LTD. V. CITY OF MONTREAL, 823.

IMMIGRATION

1. Expiration of the status of non-immigrant - Validity of
the report pursuant to s. 22 of the Immigration Act - Immigra-
tion Act, R.S.C. 1970, c. 1-12, ss. 7(3), 22, 23(2).

SIGALAS V. MINISTER (EMPLOYMENT AND IMMIGRA-
TION) et al., 520.

2. Deportation order - Failure of the Special Inquiry
Officer to inform petitioners of their right to appeal - Immigra-
tion Act, R.S.C. 1970, c. 1-12, s. 7(2) - Immigration Inquiries
Regulations, SOR/67-621, (1967) Can. Gaz., Part II, 101 (No.
24, Dec. 27, 1967), s. 12.

SABRA V. MINISTER OF EMPLOYMENT AND IMMIGRA-
TION et al., 683.

INCOME TAX

1. Jurisdiction - Authorization for entry, search and sei-
zure approved by judge of a superior or a county court -
Review by Federal Court of Appeal - Income Tax Act, s.
231(4)(5) - Federal Court Act, R.S.C. 1970 (2nd Supp.), c. 10
- B.N.A. Act, 1867, s. 96.

MINISTER OF NATIONAL REVENUE V. COOPERS AND
LYBRAND, 495.

2. Jurisdiction of Federal Court - Authorization for entry,
search and seizure approved by judge of a superior or a county
court - Determination of solicitor-client privilege by judge of a
superior or county court - Review by Federal Court of Appeal
- Income Tax Act, ss. 231, 232 - Federal Court Act, R.S.C.
1970, (2nd Supp.), c. 10, s. 28.

HERMAN et al. V. DEPUTY ATTORNEY GENERAL (CAN.),
729.
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INSURANCE

Life insurance - Accidental death during a flight - Double
indemnity - Interpretation of exception clauses - Civil Code,
art. 1014.

L'INDUSTRIELLE, COMPAGNIE D'ASSURANCE VIE V.
BOLDUC, 481.

INTEREST

1. Damages awarded against Crown for wrongful retention
of moneys compulsorily retained - Statutory authority provid-
ing for interest to be allowed in such circumstances - The
Interpretation Act, R.S.S. 1965, c. 1, s. 7 - The Proceedings
against the Crown Act, R.S.S. 1965, c. 87, s. 17(1) - The
Queen's Bench Act, R.S.S. 1965, c. 73, s. 46.

CANADIAN INDUSTRIAL GAS & OIL LTD. v. GOVERN-
MENT OF SASKATCHEWAN et al., 37.

2. Contract for sale of land - Claim for interest on unpaid
purchase money - Closing of contract and consequent right of
possession dependent on rezoning - Purchaser giving option to
third party before closing date - Nothing changed by reason of
option - Interest claim dismissed.

FRED MORTON HOLDINGS LTD. v. DAVIS, 783.

INTIMIDATION

Potash Conservation Regulations prohibiting appellant
from exceeding specified production - Letter from deputy
minister calling on appellant to reduce its production or to face
possibility of cancellation of its mineral lease - Regulations
subsequently held to be ultra vires - Tort of intimidation not
committed - Deputy minister seeking to induce conformity
with prorationing plan which had been created by legislation
which it was his duty to enforce - Legislation unchallenged at
time threat made - No evidence deputy minister intended to
injure appellant.

CENTRAL CANADA POTASH Co. LTD. et al. v. GOVERN-
MENT OF SASKATCHEWAN, 42.

JUDGMENTS AND ORDERS

Judgment of Supreme Court of Canada increasing dam-
ages awarded at trial - Computation of interest - Discretion to
vary - Supreme Court Act, R.S.C. 1970, c. S-19, s. 52;
1974-75-76, c. 18, s. 7 - Interest Act, R.S.C. 1970, c. 1-18, s.
14 - Supreme Court Rules, r. 61.

BAUD CORPORATION, N.V. v. BROOK, 677.

JUDICIAL REVIEW

1. Municipal Court - Offence having no existence at law -
Evocation and revision - Objection to statement of applicant -
Code of Civil Procedure, arts. 93, 846, 847.

BLOUIN v. LONGTIN et al., 577.

2. Labour relations - Unfair labour practices - Refusal to
hire because of expulsion from Union - Timeliness of complaint
- Successive requests for employment and refusals - Canada
Labour Code, R.S.C. 1970, c. L-1 (as amended by 1972
(Can.), c. 18), ss. 184(3)(a)(ii), 187(2), 189 - Federal Court
Act, R.S.C. 1970 (2nd Supp.), c. 10, s. 28.

UPPER LAKES SHIPPING LTD. V. SHEEHAN et al., 902.

LABOUR LAW

1. Certification - Evidence of opposition to Union - Evi-
dence weighed by Board and found unworthy of credit -
Matter for Board and not subject to review - Alleged error of
law by Board - No jurisdictional question involved - Board not
entitled to be heard.

CANADIAN BROTHERHOOD OF RAILWAY, TRANSPORT
AND GENERAL WORKERS V. VICTORIA FLYING SER-
VICES LTD., 95.

2. Injunctions - Illegal strike - Picket lines - Stevedoring -
Refusal to cross picket lines - Canada Labour Code, 1972
(Can.), c. 18, s. 107, 123(1), 180, 182, 190 - Trade Unions
Act, 1872 (Can.), c. 30, s. 17.

INTERNATIONAL LONGSHOREMEN'S ASSOCIATION,
LOCALS 273, 1039, 1764 v. MARITIME EMPLOYERS'
ASSOCIATION et al., 120.

3. Lock-out in a public service - Eight days' notice not
given to Minister by union - Acquisition of right to strike and
legality of its exercise - Labour Code, R.S.Q. 1964, c. 141, ss.
42, 43, 97, 99, 124.

CITP DE HULL V. SYNDICAT DES EMPLOYS MUNICI-
PAUX DE LA CITP DE HULL INC., 476.

LABOUR RELATIONS

Arbitration - Collective agreement with bridging provision
- Collective bargaining - Strike commenced after failure of
conciliation - Whether collective agreement still in force -
Jurisdiction of arbitration board - Justification for interfering
with arbitral award - The Labour Relations Act, R.S.O. 1970,
c. 232, ss. 37(1), 44.

BRADBURN V. WENTWORTH ARMS HOTEL LTD. et al.,
846.

LIBEL

Defence of fair comment - Words complained of published
in correspondence column of newspaper - Material found to be
defamatory - No evidence that material represented honest
opinion of writers of letter - Denial of honest belief by publish-
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LIBEL-Concluded

er and editor - Whether trial judge erred in taking away from
jury defence of fair comment.

CHERNESKEY v. ARMADALE PUBLISHERS LTD. et al.,
1067.

LIMITATION OF ACTIONS

Public authorities - Crown agency - Whether Ontario
Housing Corporation exercising statutory or public duty or
authority - Whether Crown agency in all its functions - The
Public Authorities Protection Act, R.S.O. 1970, c. 374, s. 11 as
amended - The Crown Agency Act, R.S.O. 1970, c. 100, s. 2 -
The Housing Development Act, R.S.O. 1970, c. 213, s. 6(2) as
am. by 1974 (Ont.), c. 31 and 1976 (Ont.), c. 44, s. 2.

BERARDINELLI V. ONTARIO HOUSING CORPN. et al.,
275.

MUNICIPAL LAW

1. Action in damages - Six-month prescription - Charter
of the City of Montreal, S.Q. 1959-60, c. 102 as am., ss. 1090,
1092.

BOWEN V. CITY OF MONTREAL, 511.

2. Zoning by-law - Parking spaces - City of Outremont,
By-law No. 1044-1, ss. 4.1.1.5, 4.1.1.8.

BLOUIN V. LONGTIN et al., 577.

NEGLIGENCE

Accident at a level crossing - Quasi-delictual fault -
Contributory negligence - Facts to be decided by jury -
Respect for the jury's verdict - Civil Code, art. 1053 - Code of
Civil Procedure, arts. 363, 380 - Railway Act, R.S.C. 1970, c.
R-2, ss. 342(4), 372.

CANADIAN NATIONAL RAILWAY CO. V. VINCENT, 364.

PLANNING

Development control resolution passed by Municipal
Council - Attempt to preserve historic site - Resolution beyond
legislative competence of Council - The Planning Act, R.S.A.
1970, c. 276, s. 106(1).

EDMONTON (CITY OF) v. TEGON DEVELOPMENTS LTD.
et al., 98.

PRACTICE

1. Costs - Bankruptcy - Company - Receiving order -
Appeal by debtor - Absence of interest - Solicitors ordered to
pay costs personally - Code of Civil Procedure, arts. 55, 59.

PACIFIC MOBILE CORPORATION V. HUNTER DOUGLAS
CANADA LTD. et al., 842.

2. Motion for leave to appeal dismissed - Application for
rehearing of motion dismissed.

VAN NEST V. VAN NEST, 983.

PUBLIC UTILITIES

Application for interim rate increase - Order of Public
Utilities Board permitting recovery of losses incurred before
date of application - Board thereby offending provisions of s.
31 of The Gas Utilities Act, R.S.A. 1970, c. 158 - Application
of s. 8 of The Administrative Procedures Act, R.S.A. 1970, c.
2, to proceedings - Matter returned to Board for continuation
of hearing.

NORTHWESTERN UTILITIES LTD. et al. V. CITY OF
EDMONTON, 684.

RAILWAYS

Rail barge service abandoned - Whether abandonment of
line of railway within meaning of Railway Act requiring
approval of Canadian Transport Commission - Railway Act,
R.S.C. 1970, c. R-2, s. 106.

CANADIAN TRANSPORT COMMISSION et al. V.
CANADIAN PACIFIC LTD., 631.

REAL PROPERTY

1. Title - Construction of conveyance - Reservation of
minerals - Construction of reservation clause.

BOWATER NEWFOUNDLAND LTD. V. MINES AND FOR-
ESTS (NFLD.) LTD. et al., 16.

2. Dower - Agreement for lease of farm lands - Clause
giving lessee first option to meet or decline purchase offer -
Compliance with provisions of Dower Act as to spouse's con-
sent and acknowledgment - Second respondent's option to
purchase subject to appellant's right of first refusal - Specific
performance - The Dower Act, R.S.A. 1970, c. 114, ss. 5, 6 -
The Land Titles Act, R.S.A. 1970, c. 198, ss. 144, 152, 203.

McFARLAND v. HAUSER et al., 337.

SALE

1. Apartment building - Misrepresentations as to profita-
bility - Tacit confirmation of the sale - Non-compliance with
municipal by-law and provincial regulations - Latent defects -
Cause for eviction - Purchaser disturbed in law or in fact -
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SALE-Concluded

Civil Code, arts. 992, 1242, 1508, 1522, 1526, 1527, 1528,
1530.

RACICOT et al. V. BERTRAND et al., 441.

2. Motor vehicle - Hidden defects - Legal warranty -
No-warranty stipulation - Conventional warranty - Liability of
manufacturer - Civil Code, arts. 1491, 1522, 1527 to 1530.

GENERAL MOTORS PRODUCTS OF CANADA LTD. v. KRA-
VITZ, 790.

SCHOOLS

School taxes on machinery - Invalidity of assessment -
Action for repayment of taxes not due - Jurisdiction of Provin-
cial Court - Jurisdiction of Superior Court - Code of Civil
Procedure, arts. 33, 35 - Education Act, R.S.Q. 1964, c. 235,
ss. 510 et seq. - Cities and Towns Act, R.S.Q. 1964, c. 193, ss.
411, 488 - Montreal Protestant Central School Board Act,
S.Q. 1947, c. 81, s. 3 (am. by S.Q. 1962, c. 17, s. 7).

FRANCON LTEE et al. V. MONTREAL CATHOLIC SCHOOL
COMMISSION et al., 891.

STATUTES

1. Subordinate legislation - Authority of C.R.T.C. to
make regulation in furtherance of its objects - Objects defined
as including promotion of high standards of programs and
programming - Prohibition of broadcasting certain telephone
interviews without consent of person interviewed - Jurisdiction
of Court to determine whether regulation is intra vires -
Broadcasting Act, R.S.C. 1970, c. B-ll, ss. 3, 15, 16; Radio
(A.M.) Broadcasting Regulations, SOR/64-49 am. SOR/65-
519, s. 1; SOR/70-256, s. 3.

CKOY LTD. v. HER MAJESTY THE QUEEN ON THE
RELATION OF LORNE MAHONEY, 2.

2. Interpretation - Ambiguity - Construction of amend-
ment - Loss of remission on suspension of day parole - Parole
Act, R.S.C. 1970, c. P-2, (as amended by 1977 (Can.), c. 53,
Part III), ss. 10, 20.

JACKSON V. THE QUEEN, 712.

STATUTES
1.-Act respecting The Bell Telephone Company of

Canada, 1948 (Can.), c. 81, s. 5(4), (5), (6) as amended
by 1967-68 (C an.), c. 48, s. 6................................................ 395

See: COURTS

2.-Act respecting the Construction Industry, S.Q.
1970 , c. 34 ............................................................................... 7 54

See: CONSTITUTIONAL LAW

3.-Administrative Procedures Act, R.S.A. 1970, c. 2,
s. ............................................ ............................................... 6 8 4

See: PUBLIC UTILITIES

STATUTES-Continued

4.-Anti-dumping Act, R.S.C. 1970, c. A-15, s. 16....... 93
See: ADMINISTRATIVE LAW

5.-B.N.A. Act, 1867, s. 96........................ 495
See: INCOME TAX

6.-Bills of Exchange Act, R.S.C. 1970, c. B-5, s.
49(3),(4). ..................................... 565

See: BILLS OF EXCHANGE

7.-Bills of Exchange Act, R.S.C. 1970, c. B-5, s.
49(3), (4). ..................................... 565

See: BANKS

8.-British North America Act, ss. 91, 92..................... 218
See: CONSTITUTIONAL LAW

9.-British North America Act, ss. 91-92....................... 754
See: CONSTITUTIONAL LAW

10.-British North America Act, 1867, ss. 92(10)(a),
9 1 . ................................................ ........................................... 2 9 7

See: ENERGY

11.-British North America Act, 1867, ss. 92(10)(a),
9 1 ....................... .......................... .................. 2 9 7

See: CONSTITUTIONAL LAW

12.-British North America Act, 1867, ss. 91(27),
9 2 ( 14 )..................................................................................... 9 8 4

See: CONSTITUTIONAL LAW

13.-Broadcasting Act, R.S.C. 1970, c. B-ll, ss. 3, 15,
16 . . ..................................................................... .... 2

See: STATUTES

14.-Broadcasting Act, R.S.C. 1970, c. B-11, ss. 3, 15,
1 6 . . ...................................................... .... 2

See: BROADCASTING

15.-Canada Evidence Act, R.S.C. 1970, c. E-10, s.
1 2 . .............................................. ........................................... 4 0 5

See: CRIMINAL LAW

16.-Canada Evidence Act, R.S.C. 1970, c. E-10, s.
9 (2 )................................................................. ........................ 5 8 8

See: CRIMINAL LAW

17.-Canada Evidence Act, R.S.C. 1970, c. E-10, s.
2 3 .. ................. ......................................... 10 6 2

See: EVIDENCE

18.-Canada Labour Code, 1972 (Can.), c. 18, s. 107,
123(1), 180, 182, 190............................................................ 120

See: LABOUR LAW

19.-Canada Labour Code, R.S.C. 1970, c. L-1 (as
amended by 1972 (Can.), c. 18), ss. 184(3)(a)(ii),
187(2), 189. ...................................... 902

See: JUDICIAL REVIEW

20.-Canadian Bill of Rights, R.S.C. 1970, App. III, s.
1 (b )..................................................................................... ... 18 3

See: CONSTITUTIONAL LAW

21.-Charter of the City of Montreal, S.Q. 1959-60, c.
102 as am., ss. 1090, 1092........................... 511

See: MUNICIPAL LAW
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See: SCHOOLS

24.-Construction Industry Labour Relations Act,
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See: CRIMINAL LAW
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33.-Criminal Code, R.S.C. 1970, c. C-34, s.
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See: CRIMINAL LAW
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See: CRIMINAL LAW
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See: EVIDENCE
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See: LIMITATION OF ACTIONS

38.-Department of the Solicitor General Act, R.S.C.
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See: CONSTITUTIONAL LAW
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40.-Education Act, R.S.Q. 1964, c. 235, ss. 510 et
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See: SCHOOLS
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42.-Federal Court Act, R.S.C. 1970 (2nd Supp.), c.
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See: CROWN

43.-Federal Court Act, R.S.C. 1970 (2nd Supp.), c.
10 ........................................... ................................................. 4 9 5

See: INCOME TAX

44.-Federal Court Act, R.S.C. 1970, (2nd Supp.), c.
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See: INCOME TAX

45.-Federal Court Act, R.S.C. 1970 (2nd Supp.), c.
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See: JUDICIAL REVIEW

46.-Freshwater Fish Marketing Act, R.S.C. 1970, c.
F -1 3 . ........................................................................................ 10 1

See: COMPENSATION
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48.-Housing Development Act, R.S.O. 1970, c. 213,
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See: TAXATION
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55.-Income Tax Act, R.S.C. 1952, c. 148, s. 20........... 865
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57.-Interpretation Act, R.S.S. 1965, c. 1, s. 7. ............. 37
See: INTEREST
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3, 20(1), 26, 38....................................................................... 405
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58, 63, 127, 128, amended 1975 (B.C.), c. 46, ss. 121,
17 3 (1 ) ............................................ ... .................................... 1 9 5

See: CRIMINAL LAW

67.-Narcotic Control Act, R.S.C. 1970, c. N-1............ 984
See: CONSTITUTIONAL LAW

68.-National Energy Board Act, R.S.C. 1970, c. N-6,
ss. 50 , 5 1.................................................................................. 29 7

See: CONSTITUTIONAL LAW

69.-National Energy Board Act, R.S.C. 1970, c. N-6,
ss. 2, 11(b), 18, 50, 51 and 61............................................... 297

See: ENERGY

70.-National Transportation Act, R.S.C. 1970, c.
N -17, s. 45(1 )......................................................................... 395

See: COURTS

71.-Official Languages Act, R.S.C. 1970, c. 0-2, s. 8.. 865
See: TAXATION

72.-Official Secrets Act, R.S.C. 1970, c. 0-3, s. 4........ 218
See: CROWN

73.-Parole Act, R.S.C. 1970, c. P-2, (as amended by
1977 (Can.), c. 53, Part III), ss. 10, 20................................ 712

See: STATUTES

74.-Planning Act, R.S.A. 1970, c. 276, s. 106(1)......... 98
See: PLANNING

75.-Police Act, 1974 (B.C.), c. 64, ss. 17(1), 22, 30. ... 195
See: CRIMINAL LAW

76.-Proceedings against the Crown Act, R.S.S. 1965,
c. 87, s. 17(1). ............................................... 37

See: INTEREST
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77.-Provincial Income Tax Act, R.S.Q. 1964, c. 69,
ss. 5 , 15 , 16 3 . ............................................ ............................. 8 3 3

See: TAXATION

78.-Public Authorities Protection Act, R.S.O. 1970,
c. 374, s. 11 as am ended........................................................ 275

See: LIMITATION OF ACTIONS

79.-Public Inquiry Commission Act, R.S.Q. 1964, c.
1 1 . ............................................... ........................................... 2 1 8

See: CONSTITUTIONAL LAW

80.-Queen's Bench Act, R.S.S. 1965, c. 73, s. 46......... 37
See: INTEREST

81.-Railway Act, R.S.C. 1970, c. R-2, ss. 342(4),
3 7 2 ........................................................................................... 3 6 4

See: NEGLIGENCE

82.-Railway Act, R.S.C. 1970, c. R-2, s. 106............... 631
See: RAILWAYS

83.-Regional Municipality of Haldimand-Norfolk
A ct, 1973 (O nt.), c. 96, s. 75................................................. 311

See: ADMINISTRATIVE LAW

84.-Royal Canadian Mounted Police Act, R.S.C.
1970, c. R-9. .................................... 218

See: CONSTITUTIONAL LAW

85.-Summary Convictions Act, R.S.B.C. 1960, c.
373,s. 101. ........................... .......... 195

See: CRIMINAL LAW

86.-Supplemental Pension Plans Act, S.Q. 1965, c.
25,s. 31....................................... 359

See: EXEMPTION FROM SEIZURE

87.-Supreme Court Act, R.S.C. 1970, c. S-19 (as
amended by 1974-75-76 (Can.), c. 18, s. 5), s. 41(3)......... 261

See: APPEAL

88.-Supreme Court Act, R.S.C. 1970, c. S-19, s. 50.... 511
See: APPEAL

89.-Supreme Court Act, R.S.C. 1970, c. S-19, s. 52;
1974-75-76, c. 18,-s. 7.......................................................... 677

See: JUDGMENTS AND ORDERS

90.-Supreme Court Act, R.S.C. 1970, c. S-19, s. 46.... 883
See: APPEAL

91.-Trade Unions Act, 1872 (Can.), c. 30, s. 17.......... 120
See: LABOUR LAW

92.-Unemployment Insurance Act, 1971, 1970-71-72
(C an.), c. 48, ss. 30, 46.......................................................... 183

See: CONSTITUTIONAL LAW

93.-Workmen's Compensation Act, R.S.Q. 1964, c.
159, ss. 3, 7, 8, 9, 15.............................................................. . 34

See: WORKMEN'S COMPENSATION

TAXATION

1. Income tax - Computation of income - Proceeds from
sale of gas to associated company - "Carve-out" agreement -
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TAXATION-Concluded

Company acquiring a "Canadian resource property" within
meaning of s. 66 of Act - Claimed deduction not precluded by
s. 245(1) - Income Tax Act, R.S.C. 1952, c. 148 as amended
by 1970-71-72 (Can.), c. 63, ss. 12(1)(g), 59, 66 and 245(1).

R. v. ALBERTA AND SOUTHERN GAS Co. LTD., 36.

2. Income tax - Syndicate formed by shareholders in a
company showing a deficit - Building leased by syndicate -
Deduction claimed for loss sustained by syndicate - Expense
not incurred for the purpose of earning income - Provincial
Income Tax Act, R.S.Q. 1964, c. 69, ss. 5, 15, 163.

DEPUTY MINISTER OF REVENUE (QUE.) v. LIPSON, 833.
3. Deductions - Capital cost allowance - Emphyteutic

lease - Interpretation - Meaning of "disposed of" - Income
Tax Act, R.S.C. 1952, c. 148, s. 20 - Income Tax Regulations,
P.C. 1954-1917, s. 1100 and Schedule B - Official Languages
Act, R.S.C. 1970, c. 0-2, s. 8 - Civil Code, art. 567.

R. v. COMPAGNIE IMMOBILIPRE BCN LT9E, 865.

WILLS

Interpretation - "Liquid funds" - "Funds" - Civil Code,
art. 1188.

DROUIN-DALPF et al. v. LANGLOIS, 621.

WORKMEN'S COMPENSATION

Remedy against a co-worker - Exemption for damages
caused by a wrongful act committed "in the performance of his
duties" - Assessment of specific circumstances - Workmen's
Compensation Act, R.S.Q. 1964, c. 159, ss. 3, 7, 8, 9, 15.

Rov v. LITALIEN, 34.
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ACCIDENT DU TRAVAIL

Recours contre un co-employ6 - Immunit6 pour dommages
caus6s par une faute commise adans l'ex6cution des fonctions. -
Appr6ciation des circonstances particulibres - Loi des accidents
du travail, S.R.Q. 1964, chap. 159, art. 3, 7, 8, 9, 15.

Roy c. LITALIEN, 34.

APPEL

1. Infraction punissable sur d6claration sommaire de cul-
pabilit6 - Question de droit - Code criminel, S.R.C. 1970,
chap. C-34, art. 771(1)a) - Loi sur la Cour supreme, S.R.C.
1970, chap. S-19 (modifi6 par 1974-75-76 (Can.), chap. 18,
art. 5), art. 41(3).

R. c. MOREAU, 261.

2. Conclusions ajout6es par amendement - Oubli dans
factum - Loi sur la Cour supr8me, S.R.C. 1970, chap. S-19,
art. 50.

BOWEN C. VILLE DE MONTREAL, 511.

3. Doute quant A savoir si l'appelant est vivant - Pourvoi
ajourn6 sine die avec autorisation de demander une reprise.

ANDERSON c. LA REINE, 630.

4. Requate en autorisation d'appel - Requ8te en cassation
- Proc6dures prises comme mesures dilatoires - Proc6dures
prises au m6pris de la bonne foi - Loi sur la Cour supreme,
S.R.C. 1970, chap. S-19, art. 46.

OLYMPIC TOWERS LTD. C. SHERMAN et autres, 883.

ASSURANCE

Assurance-vie - D6cks accidentel au cours d'une envol6e
a~rienne - Double indemnit6 - Interpr6tation des clauses d'ex-
clusion - Code civil, art. 1014.

L'INDUSTRIELLE, COMPAGNIE D'ASSURANCE VIE C.
BOLDUC, 481.

BANQUES

Contrat bancaire - Obligations des parties - Clauses
d'usage - R6glementation l6gislative - Code civil, art. 983,
1017, 1024 - Loi sur les lettres de change, S.R.C. 1970, chap.
B-5, art. 49(3), (4).

BANQUE DE MONTREAL C. PROCUREUR GPNPRAL
(QuP.), 565.

CHEMINS DE FER

Abandon du service des barges porte-wagons - S'agit-il de
l'abandon d'une ligne de chemins de fer au sens de la Loi sur

CHEMINS DE FER-Fin

les chemins de fer exigeant I'approbation de la Commission
canadienne des transports? - Loi sur les chemins de fer, S.R.C.
1970, chap. R-2, art. 106.

COMMISSION CANADIENNE DES TRANSPORTS et autre C.
CANADIEN PACIFIQUE LTAE, 631.

CODE CIVIL

1.- Article 567...................................................................
Voir: DROIT FISCAL

2.- Articles 597, 735, 1028. .............................................
Voir: INSAISISSABILITV

865

359

3.- A rticles 983, 1017, 1024............................................ 565
Voir: BANQUES

4.-Articles 992, 1242, 1508, 1522, 1526, 1527, 1528,
1530 ................ ....... ....................... 441

Voir: VENTE

5.- Article 1014.. ...................................
Voir: ASSURANCE

6.- A rticle 1029.................................................................
Voir: CONTRATS

7.-Article 1053................................
Voir: RESPONSABILITt

8 .- A rticle 1188.................................................................
Voir: TESTAMENT

9.- Articles 1491, 1522, 1527 A 1530..............................
Voir: VENTE

10.-Articles 2215, 2263.............................
Voir: COURONNE

CODE DE PROCEDURE CIVILE

1.-Articles 2, 33, 110, 165, 834, 846, 847, 848.............
Voir: PROCADURE CIVILE

2.-Article 31 .............. ......................
Voir: TRIBUNAUX

3.- A rticles 33, 35 ........................................................
Voir: DROIT SCOLAIRE

4.- A rticle 33 (ancien art. 50).........................................
Voir: DROIT ADMINISTRATIF

5.- A rticles 55, 59 ........................................................
Voir: PRATIQUE

6.- A rticles 93, 846, 847...................................................
Voir: CONTROLE JUDICIAIRE

7.- A rticles 363, 380.........................................................
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481
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364
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891
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8.- A rticle 553(3).............................................................. 359
Voir: INSAISISSABILITP

9.- A rticles 846 a 850....................................................... 218
Voir: DROIT ADMINISTRATIF

10.- Article 1066a (ancien Code).................................... 823
Voir: EXPROPRIATION

CONTRATS

Construction de pont - Dommages r6sultant d'une erreur
dans la m6thode d'ex6cution - Faute de l'entrepreneur - Res-
ponsabilit6 de l'ing6nieur en charge des travaux - Stipulation
pour autrui - Code civil, art. 1029.

DEMERS et autres C. DUFRESNE ENGINEERING Co. LTD.
et autre, 146.

CONTROLE JUDICIAIRE

1. Cour municipale - Infraction sans existence l6gale -
Evocation et r6vision - Contestation de la d6claration du
requbrant - Code de proc6dure civile, art. 93, 846, 847.

BLOUIN C. LONGTIN et autres, 577.

2. Relations de travail - Pratique dbloyale de travail -
Refus d'embaucher en raison de l'exclusion du syndicat - D6lai
pour porter plainte - Demandes successives d'emploi et refus -
Code canadien du travail, S.R.C. 1970, chap. L-1 (modifi6 par
1972 (Can.), chap. 18), art. 184(3)a)(ii), 187(2) et 189 - Loi
sur la Cour f6d6rale, S.R.C. 1970 (2e Supp.), chap. 10, art. 28.

UPPER LAKES SHIPPING LTD. C. SHEEHAN et autre, 902.

COURONNE

1. Immunit6 de ses repr6sentants - Application des lois
provinciales A la Couronne du chef du f6d6ral - Privilege
invoqu6 dans l'int6r6t de la s6curit6 nationale - Loi sur la Cour
f6d6rale, S.R.C. 1970 (29 Supp.), chap. 10, art. 41 - Loi sur les
secrets officiels, S.R.C. 1970, chap. 0-3, art. 4.

PROCUREUR GPNkRAL (QUt.) ET KEABLE C. PROCU-
REUR GCNPRAL (CAN.) et autre, 218.

2. Prescription - Pr6rogatives - Responsabilit6 contrac-
tuelle - Code civil, art. 2215, 2263.

BANQUE DE MONTRVAL C. PROCUREUR GENVRAL

(Qua.), 565.

DIVORCE

Pension alimentaire - Jugement de premiere instance
infirmb - Nouveau procts ordonn6 - Aucune contradiction
dans les conclusions du juge de premibre instance.

WILSON C. WILSON, 553.

DOMMAGES-INTERETS

Accords concernant les actions et les operations d'une
corporation d'exploration p6trolibre - Rupture d'un contrat en
raison du d6faut du directeur g6n6ral de restituer les actions
que lui avait pr6t6es une autre compagnie - Evaluation des
dommages-int6rets - Principes applicables.

ASAMERA OIL CORPORATION LTD. C. SEA OIL & GENE-
RAL CORPORATION et al., 633.

DROIT ADMINISTRATIF

1. Tribunal antidumping - Dumping de t6l6viseurs cou-
leurs - Comp6tence du tribunal - Loi antidumping, S.R.C.
1970, chap. A-15, art. 16.

HITACHI LTD. et autres c. TRIBUNAL ANTIDUMPING et
autres, 93.

2. Commission d'enqu~te provinciale - Evocation - Sursis
d'ex6cution - Code de proc6dure civile, art. 846 A 850.

PROCUREUR GENtRAL (QUt.) ET KEABLE C. PROCU-
REUR GtNPRAL (CAN.) et autre, 218.

3. Justice naturelle - Comit6 des services de police -
Cong6diement d'un agent de police sans audition pr6alable -
Agent de police en stage - R6glements ne privoyant l'imposi-
tion d'une peine qu'aprds audition sauf dans le cas d'un agent
de police en stage - Police Regulations (Ont.), R.R.O. 1970,
Reg. 680, par. 27b) - The Regional Municipality of Haldi-
mand-Norfolk Act, 1973 (Ont.), chap. 96, art. 75.

NICHOLSON C. HALDIMAND-NORFOLK REGIONAL
BOARD OF COMMISSIONERS OF POLICE, 311.

4. R6gie des services publics - Erreur de droit - Pouvoir de
contr6le et de surveillance de la Cour sup6rieure - Code de
proc6dure civile, art. 33 (ancien art. 50).

MAJESTIC NECKWEAR LTD. C. VILLE DE MONTRtAL,
823.

DROIT CONSTITUTIONNEL
1. Programme de contingentement de la production de la

potasse en Saskatchewan - Fixation d'un prix de vente mini-
mum applicable aux quotas de production - Les r6glements
visent le march6 de l'exportation - Les r6glements, les pro-
grammes de contingentement et toutes les ordonnances, directi-
ves, avis et licences 6tablis sous leur r6gime sont ultra vires du
pouvoir 16gislatif provincial - The Mineral Resources Act,
R.S.S. 1965, chap. 50 et ses modifications - The Potash
Conservation Regulations, 1969, O.C. 1733/69, Sask. Reg.
287/69.

CENTRAL CANADA POTASH Co. LTD. et autre C. Gou-
VERNEMENT DE LA SASKATCHEWAN, 42.

2. D6claration des droits - Discrimination fond6e sur le
sexe - Egalit6 devant la loi - L'article 46 de la Loi sur
l'assurance-ch6mage n'est pas rendu inop6rant par la D6clara-
tion canadienne des droits - Loi de 1971 sur l'assurance-ch6-
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mage, 1970-71-72 (Can.), chap. 48, art. 30 et 46 - D6claration
canadienne des droits, S.R.C. 1970, App. III, par. Ib).

BLISS C. PROCUREUR GtNVRAL (CAN.), 183.

3. Commission d'enquete provinciale - Pouvoirs envers
organismes f6d6raux - Activit6s criminelles impliquant des
membres de la Gendarmerie royale du Canada - Acte de
l'Am6rique du Nord britannique, art. 91, 92 - Loi des commis-
sions d'enquate, S.R.Q. 1964, chap. 11 - Loi sur la Gendarme-
rie royale du Canada, S.R.C. 1970, chap. R-9 - Loi sur le
ministbre du Solliciteur g6n6ral, S.R.C. 1970, chap. S-12.

PROCUREUR GtNERAL (Qua.) ET KEABLE C. PROCU-
REUR GPNVRAL (CAN.) et autre, 218.

4. Entreprise f6d6rale - Contestation de la validit6 des art.
50 et 51 de la Loi sur l'Office national de l'6nergie, S.R.C.
1970, chap. N-6 - Acte de l'Am6rique du Nord britannique,
1867, art. 92(10)a) et 91.

SASKATCHEWAN POWER CORPORATION et autre C.
TRANSCANADA PIPELINES LTD., 297.

5. Construction d'un a6roport sur des terrains appartenant
au gouvernement f6d6ral - Contrat avec le gouvernement f6d6-
ral - A6ronautique - Nature de l'entreprise - Application des
lois provinciales relatives aux salaires et conditions de travail -
Acte de l'Ambrique du Nord britannique, art. 91-92 - Loi du
salaire minimum, S.R.Q. 1964, chap. 144 - Loi des relations du
travail dans l'industrie de la construction, S.Q. 1968, chap. 45 -
Loi concernant l'industrie de la construction, L.Q. 1970, chap.
34 - Loi sur les justes salaires et les heures de travail, S.R.C.
1970, chap. L-3, art. 2, 3(1)a).

CONSTRUCTION MONTCALM INC. C. COMMISSION DU
SALAIRE MINIMUM, 754.

6. Infractions A la Loi sur les stup6fiants - Acte d'accusa-
tion pr6sent6 par un repr6sentant du procureur g6n6ral du
Canada - Bref de prohibition - L'article 2 du Code criminel,
S.R.C. 1970, chap. C-34, autorise-t-il le procureur g6n6ral du
Canada ou son repr6sentant A instituer des poursuites pour les
infractions A la Loi sur les stup6fiants, S.R.C. 1970, chap. N- F?
- Acte de I'Am6rique du Nord britannique, 1867, art. 91(27) et
92(14).

R. c. HAUSER, 984.

7. Ordonnance autorisant l'interception de communica-
tions priv6es concernant une infraction relative aux stup6fiants
- Demande d'autorisation pr6sent6e par un mandataire du
solliciteur g6n6ral du Canada conform6ment A l'art. 178.12 du
Code criminel - Droit du procureur g6n6ral du Canada d'insti-
tuer des proc6dures - Code criminel, art. 2, 178.12.

CORDES C. LA REINE, 1062.

DROIT CRIMINEL

1. Meurtre - Procks Expos6 du juge au jury - Ton
agressif ou inappropri6 - Absence de mobile - Preuve
circonstancielle.

TUER C. LA REINE, 17.

DROIT CRIMINEL-Suite

2. Preuve - Grossidre ind6cence - Actes similaires - Code
criminel, art. 157.

GUAY C. LA REINE, 18.

3. Condamnation pour meurtre - Dissidence en Cour
d'appel au motif que le verdict est d6raisonnable et non appuy6
par la preuve - Dissidence ne portant pas sur une question de
droit - Pourvoi rejet6 pour d6faut de juridiction.

WESLEY c. LA REINE, 35.

4. Conduite avec facult6s affaiblies - D6claration de culpa-
bilit6 - Accusation de conduite pendant interdiction - Obliga-
tion d'aviser l'accus6 pour que le permis soit suspendu - Code
criminel, S.R.C. 1970, chap. C-34, art. 238 - The Motor
Vehicle Administration Act, 1975 (Alta.), chap. 68, art. 19 et
109.

R. c. MUDRYK, 97.

5. Meurtre - D6fense de provocation - Le juge du procks
justifi6 de refuser de laisser au jury la d6fense de provocation -
Code criminel, S.R.C. 1970, chap. C-34, art. 215.

LouISoN c. LA REINE, 100.

6. Entrave A agent de la paix - Cycliste vu en train de
commettre une infraction aux ragles de la circulation -
Demande d'identit6 adress6e par un constable dans l'intention
de lui donner une contravention - Refus du cycliste de donner
son identit6 - Motor-vehicle Act, R.S.B.C. 1960, chap. 253,
art. 2, 58, 63, 127 et 128, modifi6 par 1975 (B.C.), chap. 46,
art. 121 et 173(1) - Police Act, 1974 (B.C.), chap. 64, art.
17(1), 22 et 30 - Summary Convictions Act, R.S.B.C. 1960,
chap. 373, art. 101 - Code criminel, S.R.C. 1970, chap. C-34,
par. 450(2).

MOORE C. LA REINE, 195.

7. Accusation de viol - Acquittement - Refus du juge du
procks d'instruire le jury sur les infractions incluses - P6n6tra-
tion et consentement en litige - Division d'appel fond6e A
ordonner un nouveau procks sur les accusations de tentative de
viol et d'attentat A la pudeur.

SMITH c. LA REINE, 215.

8. Alcootest - Instrument approuv6 - Marge d'erreur de
l'instrument - Preuve contraire - Code criminel, S.R.C. 1970,
chap. C-34, art. 236, 237.

R. C. MOREAU, 261.

9. Preuve - Contre-interrogatoire sur condamnations ant6-
rieures - Aveux du t6moin - Autorisation d'interroger l'accus6
sur son dossier de jeune d6linquant - Expos6 du juge au jury -
Code criminel, S.R.C. 1970, chap. C-34, art. 306, 593, 609 -
Loi sur la preuve au Canada, S.R.C. 1970, chap. E-10, art. 12
- Loi sur les jeunes d6linquants, S.R.C. 1970, chap. J-3, art. 3,
20(1), 26, 38.

MORRIS c. LA REINE, 405.

10. Pratique - Poursuite par voie de mise en accusation -
Condition pr6alable - D6claration de culpabilit6 ant6rieure -
Code criminel, S.R.C. 1970, chap. C-34, modifi6 par S.R.C.
1970 (26 Supp.), chap. 2, art. 133(3), 133(7), 591.

LAROSE c. LA REINE, 521.
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11. Introduction par effraction avec intention criminelle -
Pr6somptions - Le juge du procs a rejet6 la preuve offerte par
la d6fense - Aucune spreuve contraire, empachant l'application
de I'al. 306(2)a) du Code criminel, S.R.C. 1970, chap. C-34 -
La preuve doit au moins soulever un doute raisonnable quant A
la culpabilit6.

R. c. PROUDLOCK, 525.

12. L'accus6 tue sa concubine - La d6funte vivait avec
l'accus6 et ses trois enfants issus d'un concubinage ant6rieur -
L'accus6 rentre chez lui et trouve la d6funte ivre en compagme
d'amis dont le pare des enfants - L'accus6 avait dit auparavant
au pare de ne pas rendre visite aux enfants - L'accus6 tire sur
la d6funte - Dafense d'ivresse au procs - Le juge du procs n'a
pas commis d'erreur en ne soumettant pas la question de la
provocation au jury - Code criminel, art. 215.

LANDRY C. LA REINE, 552.

13. Procs - Possession de stupfiant - Omission du juge
du procs d'inviter l'accus6 A faire sa plaidoirie - Accus6 priv6
du droit A une d6fense compl6te.

AucoIN c. LA REINE, 554.

14. Preuve - Dclaration ant6rieure incompatible faite par
le t6moin A la police - Admissibilit6 - Le juge du procs n'a
commis aucune erreur en autorisant le contre-interrogatoire du
t6moin sur la d6claration - Cr6dibilit6 - Loi sur la preuve au
Canada, S.R.C. 1970, chap. E-10, par. 9(2).

MCINROY et autre c. LA REINE, 588.

15. Preuve - Droits de l'accus6 - Voir dire - Garanties
proc6durales n6cessaires pour que les d6clarations irrecevables
ne soient pas soumises au juge du fond.

ERVEN C. LA REINE, 926.

16. Complot - Effet de l'acquittement d'un des deux
co-conspirateurs - Procs s6par6s des co-conspirateurs.

GUIMOND c. LA REINE, 960.

DROIT DU TRAVAIL

1. Accr6ditation - Preuve d'opposition au syndicat -
Preuve soupes6e par le Conseil, ne maritant pas qu'on y ajoute
foi - D6cision relevant du Conseil et non susceptible de contrble
- Pr6tendue erreur de droit du Conseil - Aucune question de
juridiction en cause - Le Conseil n'a aucun droit d'6tre
entendu.

FRATERNITP CANADIENNE DES CHEMINOTS, EMPLOYPS
DES TRANSPORTS ET AUTRES OUVRIERS C. VICTORIA
FLYING SERVICES LTD., 95.

2. Injonctions - Grave ill6gale - Piquet de grave - Arri-
mage - Refus de franchir le piquet de grave - Code canadien
du travail, 1972 (Can.), chap. 18, art. 107, 123(1), 180, 182,
190 - Acte concernant les associations ouvriares, 1872 (Can.),
chap. 30, art. 17.

ASSOCIATION INTERNATIONALE DES DPBARDEURS, SEC-
TIONS LOCALES 273, 1039, 1764 c. ASSOCIATION DES
EMPLOYEURS MARITIMES et autres, 120.
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3. Lock-out dans un service public - Avis de huit jours non
envoy6 au ministre par le syndicat - Acquisition et 16galit6
d'exercice du droit de grave - Code du travail, S.R.Q. 1964,
chap. 141, art. 42, 43, 97, 99, 124.

CITE DE HULL C. SYNDICAT DES EMPLOYPS MUNICI-
PAUX DE LA CITP DE HULL INC., 476.

DROIT FISCAL

1. Imp8t sur le revenu - Calcul du revenu - Produit de la
vente de gaz A une compagnie associ6e - Accord asur mesure* -
Compagnie acqu6rant des eavoirs miniers canadiensp au sens de
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second intim6 subordonn6e au droit de pr6emption de l'appelant
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de chercher et de saisir approuvee par un juge d'une cour
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saisissabilit6 - Stipulation pour autrui - Code civil, art. 597,
735, 1028 - Code de proc6dure civile, art. 553(3) - Loi des
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chap. 1, art. 7 - The Proceedings against the Crown Act,
R.S.S. 1965, chap. 87, par. 17(1) - The Queen's Bench Act,
R.S.S. 1965, chap. 73, art. 46.
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possession subordonne A un changement de zonage - Option
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art. 52; 1974-75-76, chap. 18, art. 7 - Loi sur l'int6rt, S.R.C.
1970, chap. 1-18, art. 14 - R6gle 61 de la Cour supreme.

BAUD CORPORATION, N.V. C. BROOK, 677.

LEGISLATION
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intra vires - Loi sur la radiodiffusion, S.R.C. 1970, chap. B-il,
art. 3, 15 et 16; R6glement sur la radiodiffusion (M.A.),
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1977 (Can.), chap. 53, Partie III), art. 10, 20.
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