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JUDGES

OF THE

SUPREME COURT OF CANADA

The Right Honourable BORA LASKIN, P.C., Chief Justice of Canada.

The Honourable RONALD MARTLAND.

The Honourable ROLAND A. RITCHIE.

The Honourable LouIS-PHILIPPE PIGEON.

The Honourable ROBERT GEORGE BRIAN DICKSON.

The Honourable JEAN BEETZ.

The Honourable WILLARD ZEBEDEE ESTEY.

The Honourable YVES PRATTE.

The Honourable WILLIAM ROGERS MCINTYRE.

The Honourable JULIEN CHOUINARD.

ATTORNEY GENERAL OF CANADA

The Honourable JACQUES FLYNN, Q.C.

SOLICITOR GENERAL OF CANADA

The Honourable ALLAN LAWRENCE, Q.C.

MEMORANDA

On the 30th day of June, 1979, the Honourable YVES PRATTE, a Puisne Judge of the Supreme Court of
Canada, resigned from the Bench.

On the 24th day of September, 1979, the Honourable JULIEN CHOUINARD, a member of the Court of
Appeal of Quebec, was appointed a Puisne Judge of the Supreme Court of Canada.

On the 24th day of November, 1979, the Right Honourable JOHN ROBERT CARTWRIGHT, P.C., a former
Chief Justice of Canada, died.
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JUGES

DE LA

COUR SUPREME DU CANADA

Le trbs honorable BORA LASKIN, C.P., Juge en chef du Canada.

L'honorable RONALD MARTLAND.

L'honorable ROLAND A. RITCHIE.

L'honorable Louis-PHILIPPE PIGEON.

L'honorable ROBERT GEORGE BRIAN DICKSON.

L'honorable JEAN BEETZ.

L'honorable WILLARD ZEBEDEE ESTEY.

L'honorable YVES PRATTE.

L'honorable WILLIAM ROGERS MCINTYRE.

L'honorable JULIEN CHOUINARD.

PROCUREUR GENERAL DU CANADA

L'honorable JACQUES FLYNN, c.r.

SOLLICITEUR GENERAL DU CANADA

L'honorable ALLAN LAWRENCE, c.r.

MEMORANDA

L'honorable YVES PRATTE, juge puin6 de la Cour supreme du Canada, a r6sign6 ses fonctions le 30 juin
1979.

L'honorable JULIEN CHOUINARD, juge de la Cour d'appel du Qu6bec, a 6t6 nomm6 A la Cour supreme du
Canada le 24 septembre 1979.

Le tras honorable JOHN ROBERT CARTWRIGHT, C.P., ex-juge en chef du Canada, est d6cd6 le 24
novembre 1979.
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ERRATUM

[1979] 2 S.C.R. p. 104, 1. 36 of the English version. Read "1952" instead of "1970".

[1979] 2 R.C.S. p. 104, 1. 37 de la version frangaise. Lire ((1952)> au lieu de ((1970)).
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MOTIONS-REQUETES

Aetna Insurance Co. v. Cyrand Investments Ltd. (Ont.), leave to appeal refused with costs, 3.10.79, autorisation
d'appeler refus6e avec d6pens.

Achtem v. The Queen (Alta.), leave to appeal refused, 17.12.79, autorisation d'appeler refusbe.

Alaska Trainship Corporation et al. v. Pacific Pilotage Authority (B.C.), leave to appeal granted, 3.10.79,
autorisation d'appeler accord6e.

Archer (also known as Dorothy Lillian Mallette) v. The Queen (Man.), leave to appeal refused, 20.11.79,
autorisation d'appeler refus6e.

Archer, (Herbert Bruce) v. The Queen (Man.), leave to appeal refused, 20.11.79, autorisation d'appeler refus6e.

Armor Ascenseur Quibec Ltie et al. v. Registrateur de la Division d'enregistrement de Montrial (Qu6.), leave to
appeal granted, 20.11.79, autorisation d'appeler accord6e.

Asham v. Keeper of the Common Gaol at the Regional Psychiatric Centre (Prairies) (Sask.), leave to appeal refused,
17.12.79, autorisation d'appeler refus6e.

Association des Professeurs de Lignery et al. v. Commission scolaire rigionale de Lignery et al. (Qu6.), leave to
appeal refused with costs, 15.10.79, autorisation d'appeler refus6e avec d6pens.

Atkinson v. Attorney General for New Brunswick et al. (N.B.), leave to appeal granted, 21.12.79, autorisation
d'appeler accord6e.

Auger v. The Queen (B.C.), leave to appeal refused, 3.10.79, autorisation d'appeler refus6e.

Bank of Nova Scotia v. Dorval et al. (Ont.), leave to appeal refused with costs, 19.11.79, autorisation d'appeler
refus6e avec d6pens.

Banque Provinciale du Canada v. Armand Gagnon, en sa qualitg de syndic de la faillite de Air- Tech Refrigeration
Inc. et al. (Qu6.), leave to appeal from the judgment of the Court of Appeal dated May 15, 1979, granted on
terms that the appellant will pay the costs of the application and of the appeal in any event, 22.10.79, pourvoi
autoris6 contre l'arr6t de la Cour d'appel du 15 mai 1979 A charge par l'appelante de payer les d6pens de la
requite et du pourvoi en tout 6tat de cause.

Banque Provinciale du Canada v. Syndicat national des employds de commerce et de bureau du comt9 de Lapointe
(C.S.N.) (Qu6.), leave to appeal dismissed with costs to Syndicat national only, 3.12.79, autorisation d'appeler
refus6e avec d6pens en faveur du Syndicat national seulement.

Belcourt Construction Co. v. Creatchman et al. (Qu6.), leave to appeal refused with costs, 5.11.79, autorisation
d'appeler refus6e avec d6pens.

Belliveau v. The Queen (N.B.), leave to appeal refused, 15.10.79, autorisation d'appeler refus6e.

Blake v. The Queen (Man.), leave to appeal refused, 20.11.79, autorisation d'appeler refus6e.

Boras et al. v. Morkin (Alta.), leave to appeal refused with costs, 2.10.79, autorisation d'appeler refus6e avec d6pens.

Boukalis v. Minister of Employment and Immigration (F.C.A.), leave to appeal refused, 6.11.79, autorisation
d'appeler refus6e.

Burton v. The Queen (Alta.), leave to appeal refused, 5.11.79, autorisation d'appeler refusbe.

Burton Fitch & Co. Inc. v. Anderson Insurance Ltd. et al. (N.B.), leave to appeal refused with costs, 4.10.79,
autorisation d'appeler refus6e avec d6pens.

Canada Labour Relations Board v. Uranerz Exploration and Mining Ltd. et al. (F.C.A.), leave to appeal refused,
15.10.79, autorisation d'appeler refus6e.

v



MOTIONS

Canadian General Electric Co. Ltd. v. Canadian Vickers Ltd. (F.C.A.), leave to appeal granted, 5.11.79, autorisation
d'appeler accord6e.

Canadian International Comstock Co. Ltd. formerly Canadian Comstock Co. Ltd. v. Northward Aviation Ltd. et al.
(Alta.), The Canadian International Comstock application is dismissed with costs. The Northward Aviation
application is withdrawn and there are no costs.-3.12.79.-La requ8te de Canadian International Comstock est
rejet6e avec d6pens. La requate de Northward Aviation est retir6e sans adjudication de d6pens.

Canadian National Railway Co. v. Calgary Hardwood & Veneer Ltd. (Alta.), leave to appeal refused with costs,
15.10.79, autorisation d'appeler refus6e avec d6pens.

Canadian Vickers Ltd. v. The Queen (F.C.A.), leave to appeal granted, 5.11.79, autorisation d'appeler accord6e.

Chang v. Minister of Manpower and Immigration (F.C.A.), leave to appeal refused, 19.11.79, autorisation d'appeler
refus6e.

Chartrand v. The Queen (Qu6.), leave to appeal refused, 19.11.79, autorisation d'appeler refusbe.

Choquette v. Comitg de discipline du Barreau du Qubbec et al. (Qu6.), leave to appeal refused, 19.11.79, autorisation
d'appeler refus6e.

CNA Investors Inc. v. Toronto-Dominion Bank et al. (Ont.), leave to appeal refused with costs, 15.10.79, autorisation
d'appeler refus6e avec d6pens.

Collette v. Rhdault-De Carufel (Qu6.), leave to appeal refused with costs, 19.11.79, autorisation d'appeler refus6e
avec d6pens.

Commission des Accidents du travail du Qubbec v. Gagnon et al. (Qub.), leave to appeal from the judgment of the
Court of Appeal dated May 1st, 1979 granted, costs in the appeal, 22.10.79, pourvoi autoris6 i l'encontre de
l'arrat de la Cour d'appel du I"r mai 1979, d6pens A suivre le sort du pourvoi.

Commission des Accidents du travail du Qubbec v. Hamelin et al. (Qu6.), leave to appeal refused with costs,
22.10.79, autorisation d'appeler refus6e avec d6pens.

Concordia Propane Gas Marketers Ltd. v. Pacific Petroleums Ltd. (Alta.), leave to appeal refused with costs,
2.10.79, autorisation d'appeler refus6e avec d6pens.

Congoleum Canada Ltd. et al. v. Communautd urbaine de Montrial (Qu6.), leave to appeal granted, 3.12.79,
autorisation d'appeler accord6e.

Consumers' Gas Co. v. Corporation of the City of Peterborough et al. (Ont.), leave to appeal granted, costs in the
cause, on the following question:

Did The Consumers' Gas Company have a duty to warn the Peterborough Public Utilities Commission of the danger
involved in its operations in question and to supervise the same, and did the omission of such warning and supervision
contribute to the explosion that caused the damages sued for?

22.10.79, pourvoi autoris6, d6pens A suivre, sur la question suivante:
The Consumers' Gas Company avait-elle le devoir d'avertir Peterborough Public Utilities Commission du danger que
comportaient ses op6rations en cause ainsi que de les surveiller et l'omission de cet avertissement et de cette surveillance
a-t-elle contribu6 A I'explosion qui a caus6 les dommages r6clam6s?

C6tg et al. v. The Queen (Qub.), leave to appeal refused, 3.10.79, autorisation d'appeler refus6e.
Cowles v. Reese (Sask.), leave to appeal refused with costs, 2.10.79, autorisation d'appeler refus6e avec d6pens.
Craig et al. v. Royal Bank of Canada (Ont.), leave to appeal refused with costs, 4.10.79, autorisation d'appeler

refus6e avec d6pens.

Craven et al. v. The Queen (Ont.), leave to appeal refused, 17.12.79, autorisation d'appeler refus6e.
Crevier v. Procureur g~ndral du Quibec et al. (Qu.), leave to appeal granted, 5.11.79, autorisation d'appeler

accord6e.

Crispin v. Thivierge et al. (Qu6.), leave to appeal refused, 19.11.79, autorisation d'appeler refus6e.
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REQUPTES

Croutch v. The Queen (Ont.), leave to appeal refused, 19.11.79, autorisation d'appeler refus6e.

Crown Zellerback Canada Ltd. et al. v. The Queen in the right of the Province of British Columbia (B.C.), leave to
appeal refused with costs, 5.11.79, autorisation d'appeler refus6e avec d6pens.

C.S.P. Foods Ltd. v. Canada Labour Relations Board et al. (F.C.A.), notice of discontinuance filed, 17.9.79, avis de
d6sistement produit.

Cummings v. The Queen (Alta.), leave to appeal refused, 2.10.79, autorisation d'appeler refus6e.

Dagley v. The Queen (N.S.), leave to appeal refused, 4.10.79, autorisation d'appeler refus6e.

Dass v. The Queen (Man.), leave to appeal refused, 13.12.79, autorisation d'appeler refus6e.

Davies (Jan) Ltd. v. Victoria Wood Development Corporation Inc. et al. (Ont.), leave to appeal refused with costs,
3.12.79, autorisation d'appeler refus6e avec d6pens.

Denbyware Canada Ltd. v. Deputy Minister of National Revenue for Customs and Excise (F.C.A.), leave to appeal
refused with costs, 13.12.79, autorisation d'appeler refus6e avec d6pens.

Department of Labour of Saskatchewan v. Russelsteel Ltd./Lt& (Sask.), leave to appeal refused with costs, 2.10.79,
autorisation d'appeler refus6e avec d6pens.

Desilets v. The Queen (Ont.), leave to appeal refused, 21.12.79, autorisation d'appeler refus6e.

Desloges v. Avco Finance Ltd. (Qu6.), leave to appeal refused with costs, 2.10.79, autorisation d'appeler refuse avec
d6pens.

Digby, Municipality of the District of v. Bowater Mersey Co. Ltd. (N.S.), leave to appeal refused with costs, 6.11.79,
autorisation d'appeler refusbe avec d6pens.

Dolowitz v. The Queen (Qu6.), leave to appeal refused, 2.10.79, autorisation d'appeler refus6e.

Dorion, Jolin & Associgs v. Placements d'Auteuil Inc. et al. (Qu6.), leave to appeal refused with costs, 3.12.79,
autorisation d'appeler refus6e avec d6pens.

Drouin v. Banque Provinciale du Canada (Qu6.), leave to appeal refused with costs, 19.11.79, autorisation d'appeler
refus6e avec d6pens.

Earle v. The Queen (Ont.), leave to appeal refused, 15.10.79, autorisation d'appeler refus6e.

Eastern Provincial Airways (1963) Ltd. v. The Queen (F.C.A.), leave to appeal refused with costs, 4.10.79,
autorisation d'appeler refus6e avec d6pens.

Etherington v. Casilio (B.C.), leave to appeal refused with costs, 3.10.79, autorisation d'appeler refus6e avec d6pens.

Fabrique Paroisse St-Philippe d'Arvida v. Immeubles Murdock Ltie et al. (Qu6.), leave to appeal granted with
costs, 2.10.79, autorisation d'appeler accord6e avec d6pens.

Feldberg et al. v. The Queen (Ont.), leave to appeal refused, 2.10.79, autorisation d'appeler refus6e.

Finstad v. Wilcock (Alta.), leave to appeal refused with costs, 15.10.79, autorisation d'appeler refus6e avec d6pens.

Ford Motor Co. of Canada Ltd. v. The Queen (Ont.), leave to appeal refused, 19.11.79, autorisation d'appeler
refusbe.

Forest Protection Ltd. v. Lucretia J. Guerin (N.B.), leave to appeal refused with costs, 15.10.79, autorisation
d'appeler refus6e avec d6pens.

Foster (G. Gordon) Developments Ltd. v. Corporation of the Township of Langley (B.C.), leave to appeal refused
with costs, 5.11.79, autorisation d'appeler refus6e avec d6pens.

Fournier v. La Reine (Qub.), leave to appeal refused, 17.12.79, autorisation d'appeler refus6e.

Foy v. Foy (Ont.), leave to appeal refused with costs, 13.12.79, autorisation d'appeler refus6e avec d6pens.

Fraterniti inter-provinciale des ouvriers en glectriciti et al. v. Beaupri et al. (Qub.), leave to appeal refused with
costs, 19.11.79, autorisation d'appeler refus6e avec d6pens.
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viii MOTIONS

G & N School Bus Service Inc. v. Minitsos et al. (Qu6.), leave to appeal from the judgments of the Court of Appeal
dated May 23, 1979, granted, 22.10.79, pourvoi autoris6 contre les arrats de la Cour d'appel du 23 mai 1979.

Gagnon, (Armand) en sa qualitg de syndic de la faillite de Air- Tech Refrigeration Inc. v. Banque Provinciale du
Canada et al. (Qub.), application for leave to appeal dismissed without costs and without prejudice to the right to
ask that the decision of the Court below be varied, 22.10.79, requate en autorisation de pourvoi rejet6e sans
d6pens et sans pr6judice du droit de demander la modification de l'arrat attaqu6.

Geddes v. The Queen (Man.), leave to appeal refused, 3.10.79, autorisation d'appeler refusbe.

Germain et al. v. Malouin et al. (F.C.A.), leave to appeal refused, 22.10.79, autorisation d'appeler refus6e.

Gibbons v. The Queen (Ont.), leave to appeal refused, 3.12.79, autorisation d'appeler refus6e.

Greig et al. v. Kellner (B.C.), leave to appeal refused with costs, 20.11.79, autorisation d'appeler refusbe avec d6pens.

Green (A.P.) Refractories Canada Ltd. v. Centrale des syndicats ddmocratiques et al. (Qub.), leave to appeal refused
with costs, 3.12.79, autorisation d'appeler refus6e avec d6pens.

Griffin v. Griffin (P.E.I.), leave to appeal refused with costs, 20.11.79, autorisation d'appeler refus6e avec d6pens.

Guerin, Lucretia J., President, The Concerned Parents Group Inc. v. Forest Protection Ltd. (N.B.), leave to appeal
refused with costs, 20.11.79, autorisation d'appeler refuse avec d6pens.

Gypsumville District Teachers' Association No. 1612 of the Manitoba Teachers' Society v. Consolidated School
District of Gypsumville No. 2461 (formerly 1612) (Man.), leave to appeal granted, 13.12.79, autorisation
d'appeler accordbe.

Hargrave v. The Queen (Ont.), leave to appeal refused, 17.12.79, autorisation d'appeler refus6e.

Harper's Wholesale Ltd. et al. v. Corporation of the City of Hamilton (Ont.), leave to appeal refused with costs,
20.11.79, autorisation d'appeler refus6e avec d6pens.

Harvey v. The Queen (Alta.), leave to appeal refused, 3.12.79, autorisation d'appeler refus6e.

Hawke v. The Queen (Ont.), leave to appeal refused, 15.10.79, autorisation d'appeler refus6e.

Hawkins v. The Queen (Ont.), leave to appeal granted, 4.10.79, autorisation d'appeler accord6e.

Hibert v. La Reine (Qub.), leave to appeal granted, 19.11.79, autorisation d'appeler accord6e.

Helpard v. The Queen (N.S.), leave to appeal refused, 18.12.79, autorisation d'appeler refus6e.

Higgins v. The Queen (N.B.), leave to appeal refused, 21.12.79, autorisation d'appeler refus6e.

Immeubles du Fonds de Pension Ltie v. Oshawa Wholesale Ltd. (Qu6.), leave to appeal refused with costs, 15.10.79,
autorisation d'appeler refus6e avec d6pens.

Irvkir Management Ltd. v. L.J. Forget Co. Ltie et al. (Qu6.), leave to appeal refused with costs, 5.11.79, autorisation
d'appeler refus6e avec d6pens.

lutzi et al. v. The Queen (Ont.), leave to appeal refused, 15.10.79, autorisation d'appeler refus6e.

Kelso v. The Queen (F.C.A.), leave to appeal granted, 13.12.79, autorisation d'appeler accord6e.

Kenshol v. The Queen (Ont.), leave to appeal refused, 13.12.79, autorisation d'appeler refus6e.

Kessiloff v. The Law Society of Manitoba (Man.), leave to appeal refused, 20.11.79, autorisation d'appeler refus6e.
Kinookimaw Beach Association v. The Queen in the right of the Province of Saskatchewan (Sask.), leave to appeal

refused with costs, 5.11.79, autorisation d'appeler refus6e avec d6pens.

Lai v. Gill et al. (B.C.), leave to appeal granted, 20.11.79, autorisation d'appeler accord6e.

Landry v. Lapointe (Qub.), leave to appeal from the judgment of the Court of Appeal of the Province of Quebec,
dated October 3, 1979, granted. Costs in the appeal. 21.12.79, pourvoi autoris6 contre l'arr8t de la Cour d'appel
de la province de Qubbec en date du 3 octobre 1979. Les d6pens suivront le sort du pourvoi.

Laro v. The Queen (Ont.), leave to appeal refused, 6.11.79, autorisation d'appeler refusbe.



REQUPTES

Lavigne v. Friedman (Qub.), leave to appeal refused with costs, 3.12.79, autorisation d'appeler refus6e avec d6pens.

Lebceuf v. B9lec et al. (Qub.), leave to appeal refused with costs, 17.12.79, autorisation d'appeler refus6e avec d6pens.

Leeming et al. v. The Queen in right of the Province of New Brunswick as represented by the Treasury Board (N.B.),
leave to appeal granted, 18.12.79, autorisation d'appeler accord6e.

Lotton v. Lotton (Ont.), leave to appeal refused with costs, 19.11.79, autorisation d'appeler refus6e avec d6pens.

Matuk v. The Queen (Ont.), leave to appeal refused, 19.11.79, autorisation d'appeler refus6e.

Minister of Finance (B.C.) v. Pacific Petroleums Ltd. (B.C.), notice of discontinuance filed, 5.9.79, avis de
d6sistement produit.

Modern Construction Ltd. v. Centennial Properties Ltd. et al. (N.S.), leave to appeal refused with costs, 18.12.79,
autorisation d'appeler refus6e avec depens.

Mondev Corporation Ltd. v. Protestant School Board of Greater Montreal et al. (Qu6.), leave to appeal refused with
costs, 21.12.79, autorisation d'appeler refus6e avec d6pens.

Muise v. Rocca Group Ltd. (P.E.I.), leave to appeal refused with costs, 20.11.79, autorisation d'appeler refus6e avec
d6pens.

MacLean v. The Queen (N.S.), leave to appeal refused, 4.12.79, autorisation d'appeler refus6e.

McClelland and Stewart Ltd. v. Mutual Life Assurance Co. of Canada (Ont.), leave to appeal granted, 3.10.79,
autorisation d'appeler accord6e.

McDonald v. The Queen (Alta.), leave to appeal refused, 3.12.79, autorisation d'appeler refusbe.

McMillan v. The Queen (Ont.), leave to appeal refused, 13.12.79, autorisation d'appeler refuse.

McWhirter v. Governors of the University of Alberta (Alta.), leave to appeal refused with costs, 20.11.79,
autorisation d'appeler refus6e avec d6pens.

Natuk v. Kawula (Man.), leave to appeal refused with costs, 5.11.79, autorisation d'appeler refus6e avec d6pens.

Nenn v. The Queen (F.C.A.), leave to appeal granted, 19.11.79, autorisation d'appeler accord6e.

Ngon (Claude) Ltie v. The Queen (Qu6.), leave to appeal refused with costs, 3.12.79, autorisation d'appeler refus6e
avec d6pens.

New Brunswick Teachers' Federation, Bargaining Agent v. The Queen (N.B.), leave to appeal refused with costs,
15.10.79, autorisation d'appeler refus6e avec d6pens.

Nicholas et al. v. The Queen (N.B.), leave to appeal refused, 20.11.79, autorisation d'appeler refus6e.

Northwest Falling Contractors Ltd. v. The Queen (B.C.), leave to appeal granted, 2.10.79, autorisation d'appeler
accord6e.

Nova Scotia Government Employees Association et al. v. Civil Service Commission of Nova Scotia et al. (N.S.),
leave to appeal granted, 22.10.79, autorisation d'appeler accord6e.

Nowegijick v. The Queen (F.C.A.), leave to appeal granted, 20.11.79, autorisation d'appeler accord6e.

Nu- Towne Developments Inc. v. Kingsmont Properties Ltd. (Ont.), leave to appeal granted, 20.11.79, autorisation
d'appeler accord6e.

Olinski et al. v. Palka (Ont.), leave to appeal refused with costs, 19.11.79, autorisation d'appeler refus6e avec d6pens.

Olympic Towers Ltd. v. Shervale Developments Inc. et al. (Ont.), leave to appeal refused with costs, 4.10.79,
autorisation d'appeler refus6e avec d6pens.

Ontario Human Rights Commission et al. v. Ontario Rural Softball Association (Ont.), leave to appeal refused with
costs, 13.12.79, autorisation d'appeler refus6e avec d6pens.

Pagi v. The Queen (Qu6.), leave to appeal refused, 2.10.79, autorisation d'appeler refus6e.
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MOTIONS

Paron Construction Ltd. v. Brampar Building Supplies Ltd. (Ont.), leave to appeal granted, 15.10.79, autorisation
d'appeler accord6e.

Patenaude v. La Reine (Qu6.), leave to appeal refused, 17.12.79, autorisation d'appeler refus6e.

Peabody Engineering Canada Ltd. v. Johnstone Shipping Ltd. et al. (F.C.A.), leave to appeal refused with costs,
5.11.79, autorisation d'appeler refus6e avec d6pens.

Pedlar People Ltd. v. Zygocki (Ont.), leave to appeal refused with costs, 13.12.79, autorisation d'appeler refus6e avec
d6pens.

Peterborough, Corporation of the City of et al. v. Consumers' Gas Co. (Ont.), leave to appeal refused with costs,
22.10.79, autorisation d'appeler refus6e avec d6pens.

Pine Creek School Division, No. 30 v. Pine Creek Division Association, No. 30 of the Manitoba Teachers' Society
(Man.), leave to appeal granted, 13.12.79, autorisation d'appeler accord6e.

Place St- Tropez Inc. v. S.B.I. Management Ltd. et al. (Qu6.), leave to appeal refused with costs, 5.11.79, autorisation
d'appeler refus6e avec d6pens.

Plastic Paint and Finish Specialties Ltd. et al. v. Bee Chemical Co. (Ont.), leave to appeal refused, 6.11.79,
autorisation d'appeler refus6e.

Powell Agri-Systems Inc. et al. v. Balthes Farm Equipment Manufacturing Ltd. (F.C.A.), leave to appeal refused
with costs, 2.10.79, autorisation d'appeler refus6e avec d6pens.

Proctor v. Board of Commissioners of Police of Sarnia (Ont.), leave to appeal granted, 4.10.79, autorisation
d'appeler accord6e.

Prudential Assurance Co. Ltd. v. Trudeau Ready-Mix Ltie (Qub.), leave to appeal refused with costs, 22.10.79,
autorisation d'appeler refus6e avec d6pens.

Public Trustee, Trustee of the estate of James Wilson Berry, deceased v. Guaranty Trust Co. of Canada et al.
(Ont.), leave to appeal granted, 6.11.79, autorisation d'appeler accord6e.

Quin v. The Queen (Qu6.), leave to appeal refused, 19.11.79, autorisation d'appeler refus6e.
R. in right of the Province of Alberta, Minister of the Department of Environment of the Province of Alberta v.

Tottrup (Alta.), leave to appeal refused with costs, 5.11.79, autorisation d'appeler refus6e avec d6pens.
R. in right of the Province of New Brunswick as represented by the Treasury Board v. Leeming et al. (N.B.), leave to

appeal granted, 18.12.79, autorisation d'appeler accord6e.

R. in right of the Province of Ontario et al. v. Ron Engineering and Construction (Eastern) Ltd. (Ont.), leave to
appeal granted, 20.11.79, autorisation d'appeler accord6e.

R. et al. v. Canadian General Electric Co. Ltd. (Qu.), leave to appeal refused with costs, 17.12.79, autorisation
d'appeler refus6e avec d6pens.

R. v. Chabot (Ont.), leave to appeal granted, 13.12.79, autorisation d'appeler accord6e.
R. v. Drummond et al. (Ont.), leave to appeal refused, 2.10.79, autorisation d'appeler refusbe.
R. v. Dubois (Alta.), leave to appeal granted, 20.11.79, autorisation d'appeler accord6e.
R. v. Eklund (Alta.), leave to appeal granted, 3.12.79, autorisation d'appeler accord6e.
R. v. Gardiner (Ont.), leave to appeal granted, 3.12.79, autorisation d'appeler accord6e.
R. v. Purves et al. (Man.), leave to appeal refused with costs, 18.12.79, autorisation d'appeler refus6e avec d6pens.
R. v. Shelley (Sask.), leave to appeal granted, 3.10.79, autorisation d'appeler accord6e.
R. v. Wright (Alta.), leave to appeal refused, 22.10.79, autorisation d'appeler refusbe.
Regina (City of) v. Civic Employees' Union Local No. 21 of The Canadian Union of Public Employees et al. (Sask.),

leave to appeal refused with costs, 3.10.79, autorisation d'appeler refus6e avec d6pens.

X



REQUATES

Retail, Wholesale and Department Store Union, Local 1065 v. Deware Enterprises Ltd. (N.B.), leave to appeal
refused with costs, 18.12.79, autorisation d'appeler refus6e avec d6pens.

Revak v. Revak (Ont.), leave to appeal refused with costs, 3.10.79, autorisation d'appeler refus6e avec d6pens.

Riedel et al. v. Manitoba Hydro-Electric Board et al. (Man.), leave to appeal refused with costs, 3.10.79,
autorisation d'appeler refus6e avec d6pens.

Rimes v. 306793 Ontario Ltd., in Trust (Ont.), leave to appeal refused with costs, 13.12.79, autorisation d'appeler
refus6e avec d6pens.

Roberval Express Ltie v. Union des Chauffeurs de camions et al. (Qu6.), leave to appeal granted, 2.10.79,
autorisation d'appeler accord6e.

Rogers Telecommunications Ltd. v. Canadian Broadcasting League (F.C.A.), leave to appeal refused with costs,
4.10.79, autorisation d'appeler refus6e avec d6pens.

Royal Bank of Canada v. Deputy Minister of National Revenue for Customs and Excise (F.C.A.), leave to appeal
granted, 5.11.79, autorisation d'appeler accorde.

Sampson v. Montreal-Rideau Building Ltd. (Ont.), leave to appeal refused with costs, 15.10.79, autorisation
d'appeler refus6e avec d6pens.

Sansone v. State Farm Mutual Automobile Insurance Co. (Ont.), leave to appeal refused, 2.10.79, autorisation
d'appeler refusbe.

Senez v. Montreal Real Estate Board (Qu6.), leave to appeal as against respondent The Montreal Real Estate Board
from the judgment of the Court of Appeal dated April 26, 1979 granted, costs in the appeal, on the following
question:

Were the damages claimed wholly prescribed? Such appeal to be upon a case including only the writ, the pleadings, the
judgments at trial and on appeal with reasons therefor, the order granting leave, the required certificates and such other
documents as a Judge of this Court may order to be added at the request of either party.

22.10.79, pourvoi autoris6, d6pens A suivre le sort de la cause, envers l'intim6 The Montreal Real Estate Board
contre l'arret de la Cour d'appel en date du 26 avril 1979 sur la question suivante:

Les dommages r6clam6s sont-ils entibrement prescrits? Le dossier de ce pourvoi ne devra comprendre que le bref, les
proc6dures 6crites, les jugements en premiere instance et en appel avec les motifs i l'appui, I'autorisation, les certificats
requis et tous autres documents qu'un juge de cette Cour pourra ordonner d'y ajouter A la demande d'une partie.

Shell Canada Ltd. v. Minister of Energy, Mines and Resources et al. (Qu6.), leave to appeal refused with costs,
22.10.79, autorisation d'appeler refus6e avec d6pens.

Ship "S.S. Alaska" et al. v. Pacific Pilotage Authority (B.C.), leave to appeal granted, 3.10.79, autorisation
d'appeler accord6e.

Singh v. The Queen (Man.), leave to appeal refused, 17.12.79, autorisation d'appeler refusbe.

Snaauw v. Appeal Board established by The Public Service Commission (F.C.A.), leave to appeal refused, 3.10.79,
autorisation d'appeler refusbe.

Szpyt v. The Queen (Ont.), leave to appeal granted, 16.10.79, autorisation d'appeler accord6e.

Terrasses Zarolega Inc. et al. v. Rggie des Installations olympiques (Qu6.), leave to appeal from the three judgments
of the Court of Appeal of the Province of Quebec, dated October 2, 1979, granted; costs in the appeal. 21.12.79,
pourvoi autoris6 contre les trois arrets de la Cour d'appel de la province de Qubbec en date du 2 octobre 1979; les
d6pens suivront le sort du pourvoi.

Trimble (H.M.) & Sons Ltd. et al. v. Coppieters et al. (Alta.), leave to appeal refused with costs, 20.11.79,
autorisation d'appeler refus6e avec d6pens.

283076 Ontario Inc. v. Macdonald (Ont.), leave to appeal refused with costs, 19.11.79, autorisation d'appeler refus6e
avec d6pens.

Underwood McLellan & Associates Ltd. v. Association of Professional Engineers of Saskatchewan et al. (Sask.),
leave to appeal refused with costs, 17.12.79, autorisation d'appeler refus6e avec d6pens.
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United Steelworkers of America, Local 6166 v. Inco Ltd. (Man.), notice of discontinuance filed, 19.11.79, avis de
d6sistement produit.

Vaccher, Donald, owner of the Ship "Blue Waters" and the Ship "Blue Waters" v. Kaufman et al. (F.C.A.), leave to
appeal granted, 4.12.79, autorisation d'appeler accord6e.

Violette (W.H.) Ltd. v. Provincial Secretary of New Brunswick et al. (N.B.), leave to appeal refused with costs,
4.10.79, autorisation d'appeler refus6e avec d6pens.

Warwick et al. v. Ezard et al. (Ont.), leave to appeal refused with costs, 3.12.79, autorisation d'appeler refus6e avec
d6pens.

Western Assurance Co. v. Astro Tire and Rubber Co. of Canada Ltd. (Ont.), leave to appeal granted, 15.10.79,
autorisation d'appeler accord6e.

White v. The Queen (N.S.), leave to appeal refused, 22.10.79, autorisation d'appeler refus6e.

Windsor, Corporation of the City of v. Canadian Transport Commission et al. (F.C.A.), leave to appeal refused with
costs, 20.11.79, autorisation d'appeler refus6e avec d6pens.
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Canadian Institute of Public Real Estate
Companies, Toronto Medical Arts Building
Company Limited and 150 Bloor West
Limited Appellants;

and

The Corporation of the City of Toronto
Respondent;

and

Attorney-General for the Province of
Ontario Intervenor.

1978: October 12, 13; 1979: January 23.

Present: Ritchie, Spence, Pigeon, Dickson and Estey JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Municipal law - Planning legislation - Develop-
ment control by-law establishing conditions for de-
velopment or redevelopment in downtown area - Dele-
gation - By- law repeating verbatim the wording of the
enabling statute - Whether by-law ultra vires.

Administrative law - Delegated legislation - De-
velopment control by-law - Municipality simply
repeating formula of statute leaving everything in its
discretion - Duty of subordinate body to specify
standards.

Respondent municipality passed a by-law which set
out conditions for development and redevelopment of
land in downtown Toronto. The by-law set out verbatim
provisions from the enabling statute, The Planning Act,
R.S.O. 1970, c. 349, as amended, in particular s. 35a as
enacted by 1973 (Ont.), c. 168, s. 10. Appellants had
opposed approval of the by-law on the basis that its
enactment was contrary to the rule in Brant Dairy Co. v.
Milk Comm. of Ontario, [1973] S.C.R. 131, and subse-
quently obtained leave to appeal the order of the
Ontario Municipal Board approving the by-law. The
Divisional Court dismissed the application for judicial
review to quash the by-law holding that it was neither
uncertain nor invalid simply because the council had
adopted verbatim the words of the statute. The Court of
Appeal agreed.

Held: The appeal should be allowed.

In both Brant Dairy and the present case the enabling
legislation permitted the enactment of delegated legisla-

L'Institut canadien des compagnies
immobilibres publiques, Toronto Medical
Arts Building Company Limited et 150 Bloor
West Limited Appelants;

et

La Corporation de la ville de Toronto
Intime;

et

Le procureur g6neral de la province de
l'Ontario Intervenant.

1978: 12 et 13 octobre; 1979: 23 janvier.

Pr6sents: Les juges Ritchie, Spence, Pigeon, Dickson et
Estey.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit municipal - Ligislation sur la planification -
Riglement sur le contr6le de l'aminagement fixant les
conditions de mise en valeur ou de riaminagement du
centre-ville - Diligation - Riglement reprenant mot
d mot le texte de la loi habilitante - Le rdglement
est-il ultra vires?

Droit administratif - Lgislation diligue -

Riglement sur le contr6le de l'aminagement - Muni-
cipaliti rdpitant simplement la formule de la loi lais-
sant tout d sa discrition - Obligation de l'organisme
subordonni de fixer des normes.

La municipalit6 intim6e a adopt6 un r6glement fixant
les conditions de mise en valeur et de reamenagement de
terrains au centre-ville de Toronto. Le r6glement
reprend mot A mot les dispositions de la loi habilitante,
The Planning Act, R.S.O. 1970, chap. 349, modifi6e,
particulibrement l'art. 35a) 6dict6 par 1973 (Ont.),
chap. 168, art. 10. Les appelants ont fait opposition A
l'approbation du r6glement all6guant que son adoption
6tait contraire A la r~gle de Brant Dairy Co. c. Milk
Comm. of Ontario, [1973] R.C.S. 131 et, par la suite,
ont obtenu l'autorisation d'interjeter appel de la d6cision
de la Commission municipale de l'Ontario qui a
approuv6 le r~glement. La Cour divisionnaire a rejet6 la
demande d'examen judiciaire pour invalider le r6gle-
ment, soutenant qu'il n'6tait ni douteux ni invalide
simplement parce que le conseil a adopt6 mot A mot le
texte de la Loi. La Cour d'appel 6tait du m~me avis.

Arrit: Le pourvoi doit 6tre accueilli.

Dans Brant Dairy et dans la pr6sente espice, la loi
habilitante permet I'adoption d'une 16gislation d616gu6e

2 [ 1979] 2 S.C.R.CAN. INST. OF PUBLIC REAL ESTATE COMPANIES V. TORONTO



INST. CAN. DES CIES IMMOB. PUBLIQUES C. TORONTO Le Juge Spence

tion and the subordinate legislating body purported to
exercise the delegated power in the very terms in which
it was given. In Brant Dairy the Milk Commission did
not fix and allot quotas, as it was empowered to do, but
simply repeated the formula of the statute specifying no
standards and leaving everything in its (own) discretion.
In the present case there was present the same mere
repetition of the power and not the exercise of that
power. The by-law is therefore ultra vires.

The argument that the existence of a right of appeal
to the Municipal Board adequately prevents any misuse
of the provisions of the by-law, even if it were sound,
could not be effective to validate an invalid by-law.
Likewise the argument that the complexity of a great
modern city and the diversity of properties therein
render it impossible to draft a by-law adequate to cover
the situation can have no legal effect. If indeed the
enactment of the necessary regulatory scheme amounts
to an impossibility then it becomes a matter for the
provincial legislature to decide as a matter of policy.

Brant Dairy Co. v. Milk Commission of Ontario,
[1973] S.C.R. 131, followed; Attorney General of
Canada v. Brent, [1956] S.C.R. 318, referred to.

APPEAL from a judgment of the Court of
Appeal for Ontario' dismissing an appeal from a
judgment of the Divisional Court 2 dismissing an
appeal from a decision of the Ontario Municipal
Board approving a by-law together with an
application to quash a municipal by-law. Appeal
allowed, by-law declared ultra vires.

J. J. Carthy, Q.C., and G. J. Smith, Q.C., for
the appellants.

J. J. Robinette, Q.C., for the respondent.

D. W Brown, for the intervenor.

The judgment of the Court was delivered by

SPENCE J.-This is an appeal from the judg-
ment of the Court of Appeal for Ontario pro-
nounced on May 3, 1976. The respondent, the City
of Toronto, had applied to the Ontario Municipal
Board for approval of by-law 419-74. That by-law
had been passed by the City of Toronto on Decem-
ber 16, 1974. The Ontario Municipal Board only
one week before, on December 9, 1974, had

1(1977), 15 O.R. (2d) 248.
2 (1976), 12 O.R. (2d) 697.

et l'organisme l6gislatif subordonn6 a pr6tendu exercer
ce pouvoir en usant des termes memes du mandat qui lui
a 6t confr& Dans Brant Dairy, la Milk Commission
n'a pas 6tabli ni attribu6 des quotas, comme elle en avait
le pouvoir, mais a simplement repris la formule de la loi,
en ne pr6cisant aucune norme et en laissant tout A sa
(propre) discr6tion. Dans l'esp6ce pr6sente, if y a eu la
mime r6p6tition pure et simple de l'6nonc6 des pouvoirs
et non leur exercice. Le rbglement est donc ultra vires.

L'all6gation que l'existence d'un droit d'appel A la
Commission municipale empiche effectivement d'abuser
des dispositions du rbglement, m6me si elle est valable,
ne pourrait rendre valide un riglement invalide. De
m8me, I'all6gation que la complexit6 d'une grande ville
moderne et la diversit6 de ses terrains rendent impossi-
ble la r6daction d'un r~glement convenable pour r6gler
la situation n'a aucune valeur juridique. Si par ailleurs
adopter un r6glement d'ensemble 6quivaut A une impos-
sibilit6, la l6gislature provinciale devra prendre une d6ci-
sion sur la politique A suivre A cet 6gard.

Jurisprudence: arrat suivi: Brant Dairy Co. c. Milk
Commission of Ontario, [1973] R.C.S. 131; arr8t men-
tionn6: Procureur giniral du Canada c. Brent, [1956]
R.C.S. 318.

POURVOI A l'encontre d'un arrAt de la Cour
d'appel de l'Ontario' rejetant un appel d'un juge-
ment de la Cour divisionnaire 2 qui a rejet6 un
appel de la d6cision de la Commission municipale
de l'Ontario approuvant un r6glement et une
demande pour invalider un r6glement municipal.
Pourvoi accueilli, r6glement d6clar6 ultra vires.

J. J. Carthy, c.r., et G. J. Smith, c.r., pour les
appelants.

J. J. Robinette, c.r., pour l'intim6e.

D. W. Brown, pour l'intervenant.

Le jugement de la Cour a 6t6 rendu par

LE JUGE SPENCE-Pourvoi est interjet6 d'un
arr8t de la Cour d'appel de l'Ontario rendu le 3
mai 1976. L'intim6e, la ville de Toronto, avait
demand6 A la Commission municipale de l'Ontario
d'approuver le r6glement 419-74 qu'elle avait
adopt6 le 16 d6cembre 1974. Une semaine plus t~t
seulement, le 9 d6cembre 1974, la Commission
municipale de l'Ontario avait refus6 d'approuver

'(1977), 15 O.R. (2d) 248.
2 (1976), 12 O.R. (2d) 697.
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refused to approve what has been referred to as the
"Height By-law".

By-law 419-74 was said to be enacted by virtue
of s. 35a of The Planning Act as enacted in
December 1973 and is an amendment of by-law
20623 by adding to s. 16 thereof a new subsection
3(i) in the following terms:

(3)(i) As a condition of development or redevelopment
of any land or buildings within any area hereinafter
referred to, the Council requires the provision and
maintenance of the following facilities and matters,
namely:
1. Widening of highways that abut on the land that is
being developed or redeveloped.
2. Subject to The Public Transportation and High-
way Improvement Act, facilities to provide access to
and from the land such as access ramps and curbings
including the number, location and size of such facili-
ties and the direction of traffic thereon.

3. Off-street vehicular parking and loading areas and
access driveways including the surfacing of such areas
and driveways.
4. Walkways and all other means of pedestrian
access.
5. Removal of snow from access ramps, driveways,
parking areas and walkways.
6. Grading or change in elevation or contour of the
land and the disposal of storm, surface and waste
water from the land and from any building or struc-
tures thereon.
7. Conveyance to the municipality, without cost, of
easements required for the construction, maintenance
or improvement of any existing or newly required
watercourses, ditches, land drainage works and sani-
tary sewerage facilities on the land.
8. Floodlighting of the land or of any buildings or
structures thereon.
9. Walls, fences, hedges, trees, shrubs, or other suit-
able groundcover to provide adequate landscaping of
the land or protection of adjoining lands.
10. Vaults, central storage and collection areas and
other facilities and enclosures as may be required for
the storage of garbage and other waste material.

11. Plans showing the location of all buildings and
structures to be erected on the land and the location
of the other facilities required by the by-law.
12. Perspective drawings and plans showing building
elevations and cross sections of industrial and com-

ce qu'on a appel6 le (Height By-law) (rbglement
sur la hauteur des bitiments).

Le r6glement 419-74, adopt6 en vertu de l'art.
35a) de The Planning Act 6dict6 en d6cembre
1973, modifie le r6glement 20623 en ajoutant A
l'art. 16 un nouvel al. 3(i) dont voici le texte:

[TRADUCTION] (3)(i) Pr6alablement A la mise en valeur
ou au r6am6nagement de tout terrain ou bitiment
compris dans une zone ci-aprbs d6sign6e, le conseil
exige l'am6nagement et l'entretien des installations et
objets suivants:
1. L'61argissement des voies publiques contigues au
terrain mis en valeur ou r6amenag6.
2. Sous r6serve de The Public Transportation and
Highway Improvement Act, I'am6nagement des accis
A ce terrain, par exemple les rampes d'acc~s et les
bordures de trottoirs, y compris le nombre, le lieu, les
dimensions de ces installations et le sens de la
circulation.
3. Les aires de stationnement et de chargement hors
rue et les voies d'acc6s, y compris le revtement de ces
aires et voies.
4. Les trottoirs et autres voies d'acc6s pour pi6tons.

5. L'enl6vement de la neige des rampes d'acc6s, des
entr6es, des aires de stationnement et des trottoirs.
6. Le nivellement ou la modification de l'616vation ou
du profil du terrain, I'6coulement des eaux de pluie,
des eaux de surface et des eaux us6es du terrain et de
tout bitiment ou structure.
7. La cession A la municipalit6, sans frais, des servitu-
des n6cessaires A la construction, A l'entretien ou A
l'amblioration des cours d'eau, des foss6s, des ouvra-
ges de drainage et du r6seau d'6gofit sanitaire exis-
tants ou devenus n6cessaires.
8. L'6clairage par projecteurs du terrain ou de tout
bitiment ou structure.
9. Les murs, cl~tures, haies, arbres, arbustes et toute
autre plantation qui assure un am~nagement ad6quat
du terrain ou la protection des terrains contigus.
10. Les remises souterraines, les espaces pour l'entre-
posage et le ramassage central des ordures et toute
autre installation et cl6ture requises pour l'entrepo-
sage des ordures et des rebuts.
11. Les plans montrant l'emplacement de tous les
bitiments et structures et celui de toute autre installa-
tion exig6e par le r6glement.
12. Les dessins en perspective et les plans montrant
l'616vation des bitiments et les vues en coupe des

[ 1979] 2 S.C.R.



INST. CAN. DES CIES IMMOB. PUBLIQUES C. TORONTO Le Juge Spence

mercial buildings and residential buildings containing
twenty-five or more dwelling units.

Then follows the description of the lands affected
which, for present purposes, may be said to be the
central core of the City of Toronto. The by-law
goes on:-

(ii) The Council is authorized to regulate the mainte-
nance and use of the facilities and matters referred to
in paragraph (i).

(iii) The facilities and matters required by paragraph
(i) shall be provided and maintained by the owner of
the land at his sole risk and expense and to the
satisfaction of the Corporation and in default thereof
the provisions of Section 469 of the Municipal Act
shall apply.

(iv) The owner of any land within any area referred to
in paragraph (i) is required as a condition of develop-
ment or redevelopment of any land or buildings to
enter into one or more agreements with the Corpora-
tion dealing with the facilities and matters referred to
in this By-law.

(v) No building permit shall be issued until the plans
required by clauses 11 and 12 of paragraph (i) have
been approved by the Corporation and until the agree-
ments required by paragraph (iv) have been entered
into.

(vi) For the purpose of this subsection, "redevelopment"
means the removal of buildings or structures from
land and the construction or erection of other build-
ings or structures thereon.

2. This By-law shall not come into force without the
approval of the Ontario Municipal Board.

The appellants opposed the approval of the said
by-law submitting that its enactment was contrary
to the principles enunciated in the decision of this
Court in Brant Dairy Company Ltd. et al. v. The
Milk Commission of Ontario et al.3

The Municipal Board approved the by-law by its
decision pronounced on November 24, 1975. The
appellants obtained leave to appeal the order of the
Ontario Municipal Board to the Divisional Court.
By its order of February 13, 1976, the Divisional
Court also gave leave to add a second style of
cause and to bring an application under The Judi-
cial Review Procedures Act, 1971 (Ont.), c. 48, for
similar relief to that claimed in the application for

3 [1973] S.C.R. 131.

immeubles industriels et commerciaux et des immeu-
bles r6sidentiels comprenant vingt-cinq unit6s de loge-
ment ou plus.

Vient ensuite la description des terrains vis6s que
l'on peut consid6rer, aux fins des pr6sentes, comme
le centre-ville de Toronto. Le r6glement poursuit:

[TRADUCTION] (ii) Le Conseil peut r6glementer I'entre-
tien et l'utilisation des installations et objets mention-
n6s A I'alin6a (i).

(iii) Le propri6taire du terrain doit fournir et entretenir
les installations et objets requis A l'alin6a (i), A ses
propres risques et frais, et A la satisfaction de la
municipalit6; en cas de d6faut, les dispositions de
l'article 469 de The Municipal Act s'appliquent.

(iv) Le propri6taire de tout terrain compris dans la zone
d6sign6e A l'alin6a (i) est tenu, aux fins de la mise en
valeur ou du r6am6nagement de tout terrain ou bAti-
ment, de conclure toute entente n6cessaire avec la
municipalit6 relativement aux installations et objets
vis6s par le pr6sent r~glement.

(v) Aucun permis de construire ne sera d6livr6 avant
I'approbation par la municipalit6 des plans exig6s par
les clauses 11 et 12 de l'alin6a (i) et la conclusion de
l'entente pr6vue A l'alin6a (iv).

(vi) Aux fins du pr6sent paragraphe, ar6am6nagements
signifie la suppression de tout bitiment ou structure
6rig6 sur un terrain et la construction d'autres bAti-
ments ou structures A cet endroit.

2. Le pr6sent r6glement n'entrera en vigueur qu'aprbs
l'approbation de la Commission municipale de l'Ontario.

Les appelants ont fait opposition A l'approbation
de ce r6glement, all6guant que son adoption 6tait
contraire aux principes 6nonc6s par cette Cour
dans l'arrAt Brant Dairy Company Ltd. et autre c.
The Milk Commission of Ontario et autre3 .

La Commission municipale a approuv6 le ragle-
ment le 24 novembre 1975. Les appelants ont
obtenu l'autorisation d'interjeter appel de la d6ci-
sion de la Commission municipale de l'Ontario A la
Cour divisionnaire qui a autoris6, le 13 f6vrier
1976, I'adjonction d'un second intitul6 de cause et
la pr6sentation d'une demande en vertu de The
Judicial Review Procedures Act, 1971 (Ont.),
chap. 48, en vue d'obtenir un redressement sem-

3 [1973] R.C.S. 131.
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leave to appeal. The Divisional Court by its judg-
ment pronounced on April 1, 1976, dismissed the
application for judicial review and, therefore, dis-
missed the appeal.

The appellants then applied for leave to appeal
to the Court of Appeal from the judgment of the
Divisional Court. Such leave was granted and the
Court of Appeal by its judgment pronounced on
October 28, 1976, dismissed the appeal. From that
judgment, the appellants appealed to this Court by
leave granted on February 8, 1977.

Section 35a) of The Planning Act as added by s.
10, c. 168, 1973 (Ont.), provides:

35a. (1) In this section and in section 35b, "redevelop-
ment" means the removal of buildings or structures
from land and the construction or erection of other
buildings or structures thereon.

(2) Where there is an official plan in effect in a
municipality, the council of the municipality in a by-law
passed under section 35 may, as a condition of develop-
ment or redevelopment of land or buildings in the
municipality or in any defined areas thereof, prohibit or
require the provision, maintenance and use of the follow-
ing facilities and matters or any of them and may
regulate the maintenance and use of such facilities and
matters:

1. Widening of highways that abut on the land that is
being developed or redeveloped.
2. Subject to The Public Transportation and High-
way Improvement Act, facilities to provide access to
and from the land such as access ramps and curbings
including the number, location and size of such facili-
ties and the direction of traffic thereon.

3. Off-street vehicular parking and loading areas and
access driveways including the surfacing of such areas
and driveways.
4. Walkways and all other means of pedestrian
access.
5. Removal of snow from access ramps, driveways,
parking areas and walkways.
6. Grading or change in elevation or contour of the
land and the disposal of storm, surface and waste
water from the land and from any buildings or struc-
tures thereon.
7. Conveyance to the municipality, without cost, of
easements required for the construction, maintenance

blable A celui r6clam6 dans la demande d'autorisa-
tion d'appel. Par jugement du I- avril 1976, la
Cour divisionnaire a rejet6 la demande d'examen
judiciaire et donc l'appel.

Les appelants ont alors demand6 l'autorisation
d'interjeter appel devant la Cour d'appel du juge-
ment de la Cour divisionnaire. Cette autorisation a
6t6 accord6e et la Cour d'appel a rejet6 l'appel le
28 octobre 1976. Les appelants ont alors form6 un
pourvoi devant cette Cour qui l'a autoris6 le 8
f6vrier 1977.

L'article 35a) de The Planning Act, ajout6 par
I'art. 10, chap. 168 des Statuts de l'Ontario, 1973,
pr6voit:
[TRADUCTION] 35a). (1) Aux fins du pr6sent article et
de l'article 35b), ar6am6nagemento signifie la suppres-
sion de tout bitiment ou structure 6rig6 sur un terrain et
la construction d'autres bitiments ou structures A cet
endroit.

(2) Lorsqu'un plan officiel est en vigueur dans une
municipalit6, le conseil municipal peut, par r6glement
adopt6 en vertu de 'article 35, pr6alablement A la mise
en valeur ou au r6am6nagement des terrains ou des
bitiments situ6s dans la municipalit6 ou dans toute zone
pr6vue au r6glement, interdire ou exiger l'am6nagement,
I'entretien et l'utilisation des installations ou objets sui-
vants, ou de l'un d'entre eux, et peut r6glementer leur
entretien et leur utilisation:

1. L'61argissement des voies publiques contigubs au
terrain mis en valeur ou r6am6nag6.
2. Sous r6serve de The Public Transportation and
Highway Improvement Act, I'ambnagement des acc6s
A ce terrain, par exemple les rampes d'acc6s et les
bordures de trottoirs, y compris le nombre, le lieu, les
dimensions de ces installations et le sens de la
circulation.
3. Les aires de stationnement et de chargement hors
rue et les voies d'acc6s, y compris le rev8tement de ces
aires et voies.
4. Les trottoirs et autres voies d'acc6s pour pi6tons.

5. L'enl6vement de la neige des rampes d'accs, des
entr6es, des aires de stationnement et des trottoirs.
6. Le nivellement ou la modification de l'616vation ou
du profil du terrain, I'6coulement des eaux de pluie,
des eaux de surface et des eaux us6es du terrain et de
tout bitiment ou structure.
7. La cession A la municipalit6, sans frais, des servitu-
des n6cessaires A la construction, A l'entretien ou a
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or improvement of any existing or newly required
watercourses, ditches, land drainage works and sani-
tary sewerage facilities on the land.
8. Floodlighting of the land or of any buildings or
structures thereon.
9. Walls, fences, hedges, trees, shrubs or other suit-
able groundcover to provide adequate landscaping of
the land or protection to adjoining lands.
10. Vaults, central storage and collection areas and
other facilities and enclosures as may be required for
the storage of garbage and other waste material.

11. Plans showing the location of all buildings and
structures to be erected on the land and the location
of the other facilities required by the by-law.
12. Perspective drawings and plans showing building
elevators and cross sections of industrial and commer-
cial buildings and residential buildings containing
twenty-five or more dwelling units.

(3) Nothing in paragraph 12 of subsection 2 shall be
deemed to confer on the council of the municipality
power to limit the height or density of buildings to be
erected on the land.
(4) A by-law that includes provisions authorized by
subsection 2 may,

(a) provide that facilities and matters required by the
by-law shall be provided and maintained by the owner
of the land at his sole risk and expense and to the
satisfaction of the municipality, and that in default
thereof the provisions of section 469 of The Municipal
Act shall apply;
(b) require that the owner of the land enter into one
or more agreements with the municipality dealing
with the facilities and matters referred to in subsec-
tion 2; and
(c) prohibit the issuance of building permits until the
plans referred to in paragraphs 11 and 12 of subsec-
tions 2 have been approved by the municipality and
until the agreements referred to in clause b have been
entered into.

(5) Any agreement entered into, as referred to in clause
b of subsection 4, may be registered against the land to
which it applies and the municipality is entitled to
enforce the provisions thereof against the owner and,
subject to the provisions of The Registry Act and The
Land Titles Act, any and all subsequent owners of the
land.
(6) Where the municipality fails to approve the plans
referred to in paragraphs 11 and 12 of subsection 2
within thirty days after they are submitted to the munic-

l'amblioration des cours d'eau, des foss6s, des ouvra-
ges de drainage et du r6seau d'6goilt sanitaire exis-
tants ou devenus n6cessaires.
8. L'6clairage des projecteurs du terrain ou de tout
bitiment ou structure.
9. Les murs, cl6tures, haies, arbres, arbustes et toute
autre plantation qui assure un aminagement ad6quat
du terrain ou la protection des terrains contigus.
10. Les remises souterraines, les espaces pour I'entre-
posage et le ramassage central des ordures et toute
autre installation et cl6ture requises pour I'entrepo-
sage des ordures et des rebuts.
11. Les plans montrant I'emplacement de tous les
bitiments et structures et celui de toute autre installa-
tion exig6e par le r6glement.
12. Les dessins en perspective et les plans montrant
l'616vation des bitiments et les vues en coupe des
immeubles industriels et commerciaux et des immeu-
bles r6sidentiels comprenant vingt-cinq unites de loge-
ment ou plus.

(3) Rien dans la clause 12 du paragraphe 2 n'est r6put6
conf6rer au conseil municipal le pouvoir de limiter la
hauteur ou la densit6 des bitiments qui seront 6rig6s sur
les terrains.
(4) Un r6glement qui contient des dispositions permises
par le paragraphe 2 peut

a) pr6voir que les installations et objets exig6s par le
r6glement seront am6nag6s et entretenus par le pro-
pri6taire du terrain, A ses propres risques et frais, et A
la satisfaction de la municipalit6, et qu'en cas de
d6faut, les dispositions de l'article 469 de The Muni-
cipal Act s'appliqueront;
b) exiger que le propri6taire du terrain conclue toute
entente n6cessaire avec la municipalit6 relativement
aux installations et objets vis6s au paragraphe 2; et

c) interdire la d6livrance de permis de construire
avant l'approbation par la municipalit6 des plans
mentionnbs aux clauses 11 et 12 du paragraphe 2 et la
conclusion de l'entente mentionn6e A l'alin6a b).

(5) Toute entente conclue de la fagon mentionn6e A
l'alin6a b) du paragraphe 4 peut 8tre enregistr6e contre
le terrain auquel elle s'applique et la municipalit6 est en
droit d'en faire respecter les dispositions par le propri6-
taire et, sous r6serve de The Registry Act et de The
Land Titles Act, par tout propri6taire subs6quent du
terrain.
(6) Si la municipalit6 n'approuve pas les plans mention-
n6s aux clauses 11 et 12 du paragraphe 2 dans les trente
jours de leur pr6sentation, si le propribtaire du terrain
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ipality for approval or where the owner of the land is not
satisfied as to the terms of the proposed agreement
referred to in clause b of subsection 4 or where the
municipality has refused to enter into such an agreement
with the owner, the owner of the land may require the
plans or agreement, as the case may be, to be referred to
the Ontario Municipal Board by written notice to the
secretary of the Board and to the clerk of the municipal-
ity, and the board shall then hear and determine the
question as to the suitability of the plans or of the
provisions of the agreement and the Board shall settle
and determine the details of the plans and approve the
same and settle and determine the provisions of the
agreement and may require the municipality to enter
into it, and the decision of the Board shall be final.

As I have said, one week after the Ontario
Municipal Board had refused to approve the
"Height By-law" the City of Toronto enacted
By-law 419-74. Section 1 of the said by-law added
to section 16 of By-law 20623 subsection (3)(i)
which I have already quoted. As will be seen, the
said subsection so added by the by-law is a ver-
batim copy of s. 35a(2) of The Planning Act as
amended.

Before the Divisional Court, the Court of
Appeal for Ontario and again before this Court,
the chief attack made upon by-law 419-74 was
that it infringed the principles enunciated by this
Court in Brant Dairy Company Ltd. et al. v. Milk
Commission of Ontario et al., supra. That conten-
tion was dealt with in both the Divisional Court
and the Court of Appeal for Ontario and both
courts came to the conclusion that the appeal was
not in breach of those principles, the Court of
Appeal relying specifically upon the reasons given
by Osler J. in the Divisional Court. With respect, I
have read and reread those reasons and cannot
find how there can be a valid distinction between
the position in reference to by-law 419-74 in the
present case and s. 4 of Regulation 52/68 and s.
3(4) of Regulation 68/68 in the Brant case. Both
the sections of the Regulations found ultra vires
by the majority of this Court in Brant Dairy and
the present by-law adopt an exactly similar course.
In each case, the enabling legislation permitted the
commission, in the Brant case and the municipal
council in this case, to enact regulations (here
by-law) "to prohibit or require the provision,
maintenance and use of the following facilities". I

n'est pas satisfait des conditions de l'entente projet6e
aux termes de l'alin6a b) du paragraphe 4 ou si la
municipalit6 a refus6 de conclure pareille entente avec le
propri6taire, ce dernier peut exiger que les plans ou
l'entente, selon le cas, soient soumis A la Commission
municipale de l'Ontario par avis 6crit adress6 au secr6-
taire de la Commission et au greffier de la municipalit6;
la Commission doit alors tenir une audience et juger si
les plans ou les dispositions de l'entente sont appropribs;
elle doit fixer et pr6ciser les d6tails des plans et les
approuver, et fixer et pr6ciser les dispositions de l'en-
tente qu'elle peut obliger la municipalit6 A conclure; la
d6cision de la Commission est finale.

Comme je l'ai dit, une semaine aprbs le refus de
la Commission municipale de l'Ontario d'approu-
ver le r6glement sur la hauteur des bitiments, la
ville de Toronto a adopt6 le r6glement 419-74.
L'article 1 de ce r~glement ajoutait l'al. (3)(i)
pr6cit6 A l'art. 16 du rbglement 20623. Cet alin6a
reprend visiblement mot A mot le par. 35a)(2) de
The Planning Act, modifi6.

En Cour divisionnaire, en Cour d'appel de l'On-
tario et devant cette Cour, le principal moyen
invoqu6 contre le r6glement 419-74 est qu'il con-
trevient aux principes 6nonc6s par cette Cour dans
l'arr8t Brant Dairy Company Ltd. et autre c. Milk
Commission of Ontario et autre, pr6cit6. La Cour
divisionnaire et la Cour d'appel de l'Ontario ont
examin6 ce moyen et toutes deux ont conclu que le
r6glement n'enfreignait pas ces principes; la Cour
d'appel s'est tout particulibrement fond6e sur les
motifs du juge Osler en Cour divisionnaire. Avec
6gards, j'ai lu et relu ces motifs et je ne vois pas
comment on peut faire une distinction valable
entre le r6glement 419-74 en cause en l'esp6ce et
I'art. 4 du rbglement 52/68 et le par. 3(4) du
rbglement 68/68 en cause dans l'affaire Brant.
Cette Cour A la majorit6 a d6clar6 ultra vires les
articles des r6glements examin6s dans Brant Dairy
et le r6glement actuellement en litige adopte exac-
tement la m~me voie. Dans chaque cas, la loi
habilitante permet, A la Commission dans l'affaire
Brant et au conseil municipal en l'espice, d'adop-
ter des r6glements pour [TRADUCTION] ((interdire
ou exiger l'am6nagement, I'entretien ou l'utilisa-
tion des installations ... suivant[e]s.. Je reprends

[ 1979] 2 S.C.R.



INST. CAN. DES CIES IMMOB. PUBLIQUES C. TORONTo Le Juge Spence

quote from s. 35a as enacted by s. 10 of c. 168 of
the Statutes of Ontario, 1973.

In the Brant Dairy case, the regulations of the
Commission permitting the action of the Board in
enacting its regulations there in question provided
for, inter alia, the fixing and alloting to persons of
quotas for the marketing of a regulated product on
such basis as the Board deems proper. In each
case, the subordinate legislating body purported to
exercise the power by, to quote Laskin J., as he
then was, in the Brant Dairy case at p. 146:

What the Board had done has been to exercise the
power in the very terms in which it was given. It has not
established a quota system and allotted quotas, but has
simply repeated the formula of the statute, specifying no
standards and leaving everything in its discretion.

I am of the opinion that those words may be
exactly adopted to the action of the municipal
council in the enactment of by-law 419-74. There
has been the mere simple repetition of the power
and not the exercise of the power by the enactment
of a by-law defining the desired regulations.
Laskin J., as he then was, continued on the same
page:
A statutory body which is empowered to do something
by regulation does not act within its authority by simply
repeating the power in a regulation in the words in
which it was conferred. That evades exercise of the
power and, indeed, turns a legislative power into an
administrative one. It amounts to a redelegation by the
Board to itself in a form different from that originally
authorized; and that this is illegal is evident from the
judgment of this Court in Attorney General of Canada
v. Brent, [1956] S.C.R. 318.

I am, therefore, of the opinion that the appeal
should be allowed and that by-law 419-74 should
be held to be ultra vires.

There have been two arguments adduced by
counsel for the respondent municipality and which
are repeated in the reasons for judgment both of
the Ontario Municipal Board and of the Divisional
Court in an attempt to avoid the result.

Firstly, it has been said that the provisions of
subs. (6) of s. 35a of The Planning Act effectively

ici un extrait de l'art. 35a) 6dict6 par l'art. 10 du
chap. 168 des Statuts de l'Ontario, 1973.

Dans Brant Dairy, les r6glements de la Commis-
sion, qui permettent A l'Office d'adopter ses r6gle-
ments, objet du litige, pr6voient notamment la
fixation et l'attribution de quotas A des personnes
pour la mise en march6 d'un produit r6glement6
sur la base que l'Office juge appropri6e. Dans
chaque cas, l'organisme l6gislatif subordonn6 a
pr6tendu exercer ce pouvoir, pour citer le juge
Laskin, alors juge puin6, dans l'arrt Brant Dairy
(A la p. 146):
L'Office a exerc6 ce pouvoir en usant des termes memes
du mandat qui lui a 6t6 conf6r6. Il n'a pas 6tabli un
systhme de quotas ni attribu6 des quotas, mais a simple-
ment repris la formule de la loi, en ne pr6cisant aucune
norme et en laissant tout A sa discr6tion.

A mon avis, on peut reprendre textuellement ces
propos vis-A-vis de l'adoption du r6glement 419-74
par le conseil municipal. Il y a r6p6tition pure et
simple de l'6nonc6 des pouvoirs et non leur exer-
cice par l'adoption d'un r6glement aux dispositions
explicites. Le juge Laskin, alors juge puin6, a dit
(A la m~me page):

Les organismes cr66s par statut qui ont le pouvoir de
faire quelque chose par r6glement n'agissent pas dans les
limites de leurs attributions en se contentant de repren-
dre, dans un r6glement, les termes par lesquels ce pou-
voir a 6t6 conf6r6. C'est IA se soustraire A l'exercice de ce
pouvoir et, de fait, c'est IA faire d'un pouvoir l6gislatif
un pouvoir administratif. Cela 6quivaut A une nouvelle
d6l6gation que I'Office se fait A lui-mime, dans une
forme diff6rente de celle qui a initialement 6t6 autoris6e;
il est 6vident que cela est ill6gal, d'aprbs le jugement que
cette Cour a rendu dans l'affaire Procureur giniral du
Canada c. Brent, [1956] R.C.S. 318.

En consequence, je suis d'avis d'accueillir le
pourvoi et de d6clarer ultra vires le r6glement
419-74.

L'avocat de la municipalit6 intim6e invoque
deux arguments, qui ont 6t6 repris dans les motifs
de jugement de la Commission municipale de l'On-
tario et de la Cour divisionnaire, pour tenter
d'6carter cette solution.

Selon la premiere all6gation, le par. 35a)(6) de
The Planning Act emp~che effectivement la muni-
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prevent any misuse of the provisions of the by-law
in question by the municipality in that an appeal is
provided to the Municipal Board for any owner
who is not satisfied with the terms of the agree-
ment proposed or where the municipality has
refused to enter into such agreement and that upon
such appeal the Municipal Board shall hear and
determine the question as to the suitability of the
plans or the provisions of the agreement and settle
and determine the details of the plan and of the
agreement. This argument, even if it were sound, I
do not think could be effective to validate an
invalid by-law. If the provisions of the by-law are
an invalid exercise of the legislative power granted
by s. 35a of The Planning Act, then it will not give
any validity to them to show that the inequitable
exercise of that invalid power can be prevented
from causing harm by an appeal to the Municipal
Board. Even if that argument were a valid one,
then such possible correction by a decision of the
Municipal Board would in no way provide the
certainty which an owner or a prospective owner of
real property is entitled to have as to the use to
which he may put that real property. The develop-
ers considered as a class, and they are well repre-
sented by the Canadian Institute of Real Estate
Companies, the appellant here, are entitled to
know not only the method by which the owners
may develop the lands presently owned by them
but are entitled to know what use a prospective
purchaser may make of certain lands if he com-
pletes the purchase of them, and inability to have
that information, in my opinion, puts the real
estate developers business in a position of unneces-
sary hazard.

Secondly, and an argument which, in my opin-
ion, is similarly non-legal, it is said that circum-
stances vary so much as to each individual prop-
erty or collection of properties in a great modern
city such as the City of Toronto that it would be
impossible to draft a by-law which would, by
regulation deal with all the matters set out in
paras. (1) to (10) of subs. (3)(i) of by-law 419-74.
It may well be that there is this enormous varia-
tion in the circumstances of each individual piece
of property but modern administrative law has to
deal constantly with innumerable variations of cir-
cumstances and the difficulty of drafting and

cipalit6 d'abuser des dispositions du r6glement en
cause, puisqu'il pr6voit un appel devant la Com-
mission municipale si le propri6taire n'est pas
satisfait des termes de l'entente projet6e ou si la
municipalit6 refuse de conclure une entente; en
effet, dans ce cas, la Commission municipale doit
tenir une audience et juger si les plans ou les
dispositions de l'entente sont appropri6s, et fixer et
pr6ciser les d6tails du plan et de l'entente. Je ne
crois pas que cet argument, m~me s'il 6tait valable,
puisse rendre valide un r6glement invalide. Si les
dispositions du r6glement constituent un exercice
invalide du pouvoir 16gislatif confr6 par l'art. 35a)
de The Planning Act, on ne les rendra pas valides
en montrant que, par un appel A la Commission
municipale, on peut emp8cher l'exercice injuste de
ce pouvoir invalide de causer un pr6judice. Mme
si cet argument 6tait valable, ce redressement pos-
sible accord6 par la d6cision de la Commission
municipale n'apporterait pas au propri6taire ou au
propri6taire 6ventuel d'un bien immeuble la certi-
tude A laquelle il a droit quant A l'usage qu'il peut
en faire. Les promoteurs immobiliers consid6r6s
comme un groupe, bien repr6sent6s par l'Institut
canadien des compagnies immobilibres publiques,
appelant en l'espbce, sont en droit de savoir non
seulement de quelle manidre les propri6taires peu-
vent mettre en valeur leurs terrains, mais 6gale-
ment l'usage que peut en faire un acheteur 6ven-
tuel. L'impossibilit6 d'obtenir ces renseignements
expose A mon avis les promoteurs immobiliers A un
risque inutile.

Selon la deuxibme all6gation qui, A mon avis, n'a
elle aussi aucune valeur juridique, les circons-
tances varient tellement d'un terrain ou groupe de
terrains A l'autre dans une grande ville moderne
comme Toronto, qu'il serait impossible de r6diger
un r6glement qui traiterait de tous les points 6non-
c6s aux clauses (1) A (10) de l'al. (3)(i) du r6gle-
ment 419-74. Il se peut que les circonstances
varient considbrablement pour chaque terrain,
mais le droit administratif moderne doit constam-
ment envisager une vari6t6 infinie de situations et
la difficult6 de r6daction et d'application d'un plan
de contr8le du r6am6nagement ne change rien A sa
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enacting a scheme of redevelopment control does
not alter the necessity for doing so if the provisions
of s. 35a of The Planning Act are to be utilized. If,
on the other hand, the respondent is able to con-
vince the provincial legislature that the difficulty
of enacting any regulatory scheme amounts to an
impossibility, then the respondent municipality
may be able to persuade the provincial legislature
to grant it a power to control redevelopment with-
out any standards or principles. That will be a
matter upon which the legislature will have to
come to a decision as a matter of policy.

For these reasons, I would allow the appeal and
declare the said by-law 419-74 ultra vires. The
appellants are entitled to their costs throughout.

Appeal allowed with costs.

Solicitors for the appellants: Weir & Foulds,
Toronto.

Solicitor for the respondent: D. C. Lyons,
Toronto.

Solicitor for the intervenor: D. W. Brown,
Toronto.

n6cessit6 si l'on doit donner effet aux dispositions
de l'art. 35a) de The Planning Act. Si, par ailleurs,
la municipalit6 intim6e peut convaincre la 16gisla-
ture provinciale que la difficult6 d'adopter un
r6glement d'ensemble est telle qu'elle 6quivaut A
une impossibilit6, elle pourra peut-8tre persuader
cette dernidre de lui accorder le pouvoir de contr6-
ler le r6am6nagement sans normes ni principes
dMfinis. A l'6gard de cette question, la l6gislature
devra prendre une d6cision sur la politique A
suivre.

Pour ces motifs, je suis d'avis d'accueillir le
pourvoi et de d6clarer ultra vires le r6glement
419-74. Les appelants ont droit A leurs d6pens
dans toutes les cours.

Pourvoi accueilli avec dipens.

Procureurs des appelants: Weir & Foulds,
Toronto.

Procureur de l'intimie: D. C. Lyons, Toronto.

Procureur de l'intervenant: D. W. Brown,
Toronto.
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The Municipal Corporation of the City of
Medicine Hat Appellant;

and

Fred Wahl, deceased (Freida Wahl and
James Miller by suggestion) Respondent.

1979: May 8.

Present: Martland, Ritchie, Dickson, Beetz and
McIntyre JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Municipal corporations - Resolution requiring con-
tractors to be registered with certification program
before being allowed to partake in city's land lottery -
Contractor not wishing to be so registered - Resolu-
tion not unreasonably discriminating - Validity of
resolution.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', allowing an
appeal from an order of Kerans A.C.J.D.C. where-
by the respondent's application to quash a resolu-
tion of the appellant municipal corporation was
dismissed. Appeal allowed.

F. A. O'Connell, for the appellant.

N. C. Wittmann, for the respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-We are all in agreement with
the reasons delivered in the Appellate Division by
McDermid J. A. in his dissenting opinion. Accord-
ingly, the appeal is allowed, the judgment of the
Appellate Division is set aside and the order of the
Chambers Judge is restored. The appellant is en-
titled to costs throughout.

Judgment accordingly.

Solicitor for the appellant: F. A. O'Connell,
Medicine Hat.

Solicitors for the respondent: Code, Hunter,
Calgary.

'(1977), 5 Alta. L.R. (2d) 70.

La municipalit6 de Medicine Hat Appelante;

et

Fred Wahl, d6cd6 (Freida Wahl et James
Miller par reprise d'instance) Intimi.

1979: 8 mai.

Pr6sents: Les juges Martland, Ritchie, Dickson, Beetz et
McIntyre.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Municipalitis - Risolution obligeant les entrepre-
neurs d s'inscrire au programme d'accriditation avant
de pouvoir participer au tirage des terrains par la ville
- Entrepreneur ne voulant pas s'inscrire - Risolution
ne causant pas une discrimination diraisonnable -
Validiti de la risolution.

POURVOI A l'encontre d'un arr8t de la Division
d'appel de la Cour supr8me de l'Alberta 1, qui a
accueilli un appel de la d6cision du juge en chef
adjoint Kerans de la Cour de district qui a rejet6 la
demande pr6sent6e par l'intim6 pour faire casser
une r6solution de la municipalit6 appelante. Pour-
voi accueilli.

F. A. O'Connell, pour l'appelante.

N. C. Wittmann, pour l'intim6.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND--Nous sommes tous d'ac-
cord avec les motifs expos6s par le juge McDermid
dans sa dissidence en Cour d'appel. Par cons6-
quent, le pourvoi est accueilli, I'arret de la Division
d'appel est infirm6 et l'ordonnance du juge en
chambre est r6tablie. L'appelante a droit a ses
d6pens dans toutes les cours.

Jugement en consequence.

Procureur de l'appelante: F. A. O'Connell,
Medicine Hat.

Procureurs de l'intimd: Code, Hunter, Calgary.

'(1977), 5 Alta. L.R. (2d) 70.

12 MEDICINE HAT v. WAHL Martland J. [1979] 2 S.C.R.



[1979] 2 R.C.S. DICKSON C. NOUVEAU-BRUNSWICK Le Juge Mart/and 13

Donald Dickson, Grievor, and The New
Brunswick Teachers' Federation, Bargaining
Agent Appellants;

and

Her Majesty in Right of the Province of New
Brunswick as represented by Treasury
Board Respondent.

1979: May 24.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey and McIntyre JJ.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK, APPEAL DIVISION

Labour law - Public service labour relations -

Arbitration - Interpretation.

APPEAL from a judgment of the Supreme
Court of New Brunswick, Appeal Division', allow-
ing an appeal from a decision of Dickson J., of the
Queen's Bench Division 2, dismissing an applica-
tion for an order of certiorari in the matter of a
decision of an arbitrator under the Public Service
Labour Relations Act. Appeal allowed, award of
adjudicator restored.

Peter Mockler and Ray W. Dixon, for the
appellants.

David M. Norman, Q.C., and Richard C.
Speight, for the respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-We cannot agree with the
Court of Appeal that the interpretation placed by
the adjudicator on art. 43.01 is one that it will not
reasonably bear. The adjudicator was properly
entitled to interpret it as he did. That being so, the
Court was precluded by s. 101 of the Public
Service Labour Relations Act from interfering
with the finding of the adjudicator.

The appeal is allowed, the judgment of the
Court of Appeal is set aside and the award of the

'(1978), 23 N.B.R. (2d) 392.
2(1977), 23 N.B.R. (2d) 405.

Donald Dickson, plaignant et la Fbdfration
des enseignants du Nouveau-Brunswick,
agent n6gociateur Appelants;

et

Sa Majest6 du chef de la province du
Nouveau-Brunswick repr6sent6e par le
Conseil du tr6sor Intimee.

1979: 24 mai.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Estey et McIntyre.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DU NOUVEAU-BRUNSWICK

Droit du travail - Relations de travail dans les
services publics - Arbitrage - Interpritation.

POURVOI A l'encontre d'un arrat de la Division
d'appelI de la Cour supr8me du Nouveau-Bruns-
wick qui a accueilli un appel d'un jugement du
juge Dickson de la division du Banc de la Reine 2

rejetant une demande de bref de certiorari relati-
vement A la sentence d'un arbitre en vertu de la
Loi relative aux relations de travail dans les
services publics. Pourvoi accueilli, sentence arbi-
trale r6tablie.

Peter Mockler et Ray W. Dixon, pour les
appelants.

David M. Norman, c.r., et Richard C. Speight,
pour l'intimbe.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND-Nous ne pouvons sous-
crire A la d6cision de la Cour d'appel selon laquelle
l'arbitre a donn6 A l'art. 43.01 une interpr6tation
qui ne peut raisonnablement pas lui 8tre attribu6e.
L'arbitre pouvait A bon droit l'interpr6ter comme il
l'a fait. Ceci 6tant, I'art. 101 de la Loi relative aux
relations de travail dans les services publics empe-
chait la Cour de modifier la conclusion de
l'arbitre.

Le pourvoi est accueilli, l'arrt de la Cour d'ap-
pel est infirm6 et la sentence de l'arbitre est r6ta-

I (1978), 23 N.B.R. (2d) 392.
2 (1977), 23 N.B.R. (2d) 405.
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adjudicator is restored. The appellant is entitled to
his costs throughout.

Appeal allowed with costs.

Solicitors for the appellants: Hoyt, Mockler,
Allen & Dixon, Fredericton.

Solicitor for the respondent: The Attorney Gen-
eral for New Brunswick, Fredericton.

blie. L'appelant a droit A ses d6pens dans toutes les
cours.

Pourvoi accueilli avec dipens.

Procureurs des appelants: Hoyt, Mockler, Allen
& Dixon, Fredericton.

Procureur de l'intimie: Le procureur gindral du
Nouveau-Brunswick, Fredericton.
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Lawrence Eugene Aiello Appellant;

and

Her Majesty The Queen Respondent.

1979: May 29.

Present: Martland, Ritchie, Pigeon, Beetz, Estey, Pratte
and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Criminal law - Drugs - Possession for the purpose
of trafficking.

APPEAL from a judgment of the Court of
Appeal for Ontario' allowing an appeal by the
Crown against an acquittal on a charge of posses-
sion of a narcotic for the purpose of trafficking.
Appeal dismissed.

Allan D. Gold, for the appellant.

E. G. Ewaschuk and M. R. Dambrot, for the
respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-We all agree with the reasons
of Martin J. A., who delivered the judgment of the
Court of Appeal. The appeal is dismissed.

Appeal dismissed.

Solicitors for the appellant: Greenspan, Gold &
Moldaver, Toronto.

Solicitor for the respondent: R. Tassi, Ottawa

'(1978), 38 C.C.C. 485.

Lawrence Eugene Aiello Appelant;

et

Sa Majest6 La Reine Intimie.

1979: 29 mai.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Beetz,
Estey, Pratte et McIntyre.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel - Drogues - Possession aux fins de
trafic.

POURVOI A 1'encontre d'un arrt de la Cour
d'appel de l'Ontario I qui a accueilli un appel
interjet6 par le minist~re public d'un acquittement
sur une accusation de possession d'un stup6fiant
aux fins de trafic. Pourvoi rejet6.

Allan D. Gold, pour l'appelant.

E. G. Ewaschuk et M. R. Dambrot, pour
l'intimbe.

Le jugement de la Cour a 6 rendu oralement
par

LE JUGE MARTLAND--Nous sommes tous d'ac-
cord avec les motifs du juge Martin qui a rendu
l'arrat de la Cour d'appel.,Le pourvoi est rejet6.

Pourvoi rejeti.

Procureurs de l'appelant: Greenspan, Gold &
Moldaver, Toronto.

Procureur de l'intimie: R. Tassi, Ottawa.

'(1978), 38 C.C.C. 485.

AIELLO C. LA REINE Le Juge Martland 15[ 1979] 2 R.C.S.
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Richard Dale Beeman Appellant;

and

Her Majesty The Queen Respondent.

1979: May 8.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Practice - Criminal law - Charge of possession of
a narcotic for purpose of trafficking - Crown's inten-
tion not to proceed with new trial as ordered by Court
of Appeal even if accused's appeal should fail -

Refusal by Supreme Court of Canada to hear appeal.

APPEAL from a judgment of the Court of
Appeal for British Columbia', allowing the
Crown's appeal from the acquittal of the accused
and ordering a new trial on a charge of possession
of a narcotic for the purpose of trafficking.

T. E. La Liberte, for the appellant.

D. J. A. Rutherford, for the respondent.

THE CHIEF JUSTICE (orally for the Court)-In
view of the assertion by the Crown that it does not
intend to proceed with a new trial as ordered by
the British Columbia Court of Appeal, even if this
appeal by the accused should fail, we do not think
that we should hear this appeal and it is ordered
that it be removed from our list. In the circum-
stances we do not, of course, take any position on
the issues of law that are raised by this appeal.

Solicitors for the appellant: Orris, Meyers & La
Liberte, Vancouver.

Solicitor for the respondent: Roger Tassi,
Ottawa.

'[1978] 3 W.W.R. 29.

Richard Dale Beeman Appelant;

et

Sa Majest6 La Reine Intimie.

1979: 8 mai.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL DE LA

COLOMBIE-BRITANNIQUE

Pratique - Droit criminel - Accusation de posses-
sion d'un stupifiant pour en faire le trafic - Ministire
public dicidi ti ce que le nouveau procds ordonni par la
Cour d'appel n'ait pas lieu mime si le pourvoi formi
par I'accusi est rejeti - Refus de la Cour suprime du
Canada d'entendre le pourvoi.

POURVOI A l'encontre d'un arrt de la Cour
d'appel de la Colombie-Britannique', qui a
accueilli l'appel interjet6 par le ministbre public de
l'acquittement de l'accus6 et ordonn6 un nouveau
procks sur une accusation de possession d'un stup6-
fiant pour en faire le trafic.

T. E. La Liberte, pour l'appelant.

D. J. A. Rutherford, pour l'intimbe.

LE JUGE EN CHEF (oralement au nom de la
Cour)-Vu que le ministbre public a d6clar6 qu'il
n'entend pas intenter un nouveau procks comme l'a
ordonn6 la Cour d'appel de la Colombie-Britanni-
que, m8me si le pourvoi form6 en l'esp6ce par
l'accus6 est rejet6, nous n'estimons pas devoir
entendre ce pourvoi. Son retrait du r8le est donc
ordonn6. Dans les circonstances, nous ne prenons
6videmment pas position sur les questions de droit
qu'il soulve.

Procureurs de l'appelant: Orris, Meyers & La
Liberte, Vancouver.

Procureur de l'intimie: Roger Tassi, Ottawa.

I [1978] 3 W.W.R. 29.

16 BEEMAN V. THE QUEEN The Chief Justice [ 1979] 2 S.C.R.
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Canadian General Insurance Company et al.
(Defendants) Appellants;

and

Canadian Mercantile Insurance Company
(Plaintiff) Respondent.

1979: February 5; 1979: May 8.

Present: Pigeon, Dickson, Beetz, Pratte and
McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Insurance - Motor vehicle insurance - Transfer of
car - Car still licenced in transferor's name - Effect
of transfer of ownership on insurance policy - High-
way Victims Indemnity Act, R.S.Q. 1964, c. 232, ss. 4, 7
- Highway Code, R.S.Q. 1964, c. 234, s. 13.

Early in August 1965 Florent Tremblay ("F") agreed
to transfer ownership of his car to his brother Bernard
("B"). B took possession of it and on August 23, 1965
he lost control of it while at the wheel; he was killed and
several persons injured in the accident. At this date the
car was still registered in F's name. Each brother held a
liability insurance policy: F's policy was issued by
respondent ("Mercantile") and B's by appellant
("Canadian General"). As a consequence of this acci-
dent the courts held B jointly liable on account on his
fault, and F liable in accordance with s. 4 of the
Highway Victims Indemnity Act, which provides that
the person in whose name the car is registered will be
liable. As the insurers of F Mercantile paid the claims of
the accident victims, and sought reimbursement in part
from Canadian General, the insurer of B, and in part
from the heirs of B, the other appellants. The action was
dismissed by the Superior Court but allowed by a
majority of the Court of Appeal. Hence the appeal of
defendants to this Court.

Held: The appeal should be allowed.

Assuming that the agreement entered into by the two
brothers, followed by the handing over of possession of
the car from F to B, transferred the ownership, the
question arises as to the effect of this transfer on the
insurance policy issued by Mercantile with F as the
specifically designated insured. Under s. 13(6) of the
Highway Code, "the registered owner [who] ... has not

Compagnie d'Assurance Canadienne Ginbrale
et autres (Difendeurs) Appelants;

et

La Compagnie d'Assurance Canadienne
Mercantile (Demanderesse) Intimie.

1979: 5 f6vrier; 1979: 8 mai.

Pr6sents: Les juges Pigeon, Dickson, Beetz, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL DU QUPBEC

Assurance - Assurance-automobile - Cession de la
voiture - Voiture demeurie immatriculie au nom du
cidant - Effet du transfert de propridti sur la police
d'assurance - Loi de l'indemnisation des victimes
d'accidents d'automobile, S.R.Q. 1964, chap. 232, art.
4, 7 - Code de la route, S.R.Q. 1964, chap. 234, art.
13.

Au d6but du mois d'aofit 1965, Florent Tremblay
(aF*) convient de c6der A son frdre Bernard (aB*) la
propri6t6 de son automobile. B en prend possession et le
23 aofit 1965, alors qu'il en est le conducteur, il perd le
contrble: il est tu6 et plusieurs personnes sont bless6es
dans l'accident. L'automobile est encore A cette date
immatricul6e au nom de F. Chacun des deux frdres
d6tient une police d'assurance-responsabilit6, celle de F
est souscrite par l'intim6e (la aMercantileo) et celle de B
par I'appelante (la *Canadienne G6n6rale*). A la suite
de cet accident les tribunaux ont retenu la responsabilit6
solidaire de B, en vertu de sa faute, et celle de F par
application de l'art. 4 de la Loi de l'indemnisation des
victimes d'accidents d'automobile qui pr6voit la respon-
sabilit6 de la personne au nom de qui la voiture est
immatricul6e. La Mercantile ayant pay6 A titre d'assu-
reurs de F les r6clamations des victimes de l'accident,
elle en demande le remboursement, soit une partie A la
Canadienne G6nbrale, I'assureur de B, et une partie aux
hbritiers de B, les autres appelants. L'action a 6t6 rejet6e
par la Cour sup6rieure mais accueillie par la majorit6 de
la Cour d'appel. D'od le pourvoi i cette Cour des
d6fendeurs.

Arr~t: Le pourvoi doit 8tre accueilli.

Ltant admis que l'entente intervenue entre les deux
frdres, suivie de la remise de possession de l'automobile
de F A B a 6t6 translative de propri6t6, il s'agit de
d6terminer l'effet de ce transfert sur la police d'assu-
rance souscrite par la Mercantile et dont F 6tait l'assur6
nomm6ment d6sign6. En vertu du par. (6) de l'art. 13 du
Code de la route le propri6taire inscrit [qui] ... ne s'est

[1979] 2 R.C.S. 17
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complied with subsections 1 and 2 [returning the certifi-
cate of registration and markers to the Motor Vehicle
Bureau] ... shall be deemed to be the owner for pur-
poses of responsibility and for purposes of insurance
against the responsibility resulting from the ownership,
or use of such vehicle". This presumption of ownership
must be applied to anyone; the only limitation concerns
the specific purposes for which it was established. In the
case at bar, F must continue to be regarded as the owner
of the car for purposes of the section of the policy
relating to civil liability. This statutory fiction is valid as
to the buyer, whether or not he is the driver. There is no
doubt that B had possession of the car with F's consent,
and he was therefore one of the persons insured pursu-
ant to the omnibus clause of F's policy, just as if F had
not acquired ownership of the vehicle, since he is
deemed not to have acquired it. It is therefore clear that
Mercantile cannot claim payment from B, who is one of
the persons insured by it.

The presumption created by s. 13(6) must be given
the full scope imposed by the wording of the section; a
distinction should not be made where the Act, which is
clear, makes none. For the purposes of the liability
insurance, there was no transfer of ownership and it is
wrong to regard B as owner of the vehicle.

Marquis v. Goupil, [ 1972] C.A. 207; Traders General
Insurance Co. v. Canadian Indemnity Co., [1978] C.A.
328, referred to.

APPEAL from a decision of the Court of
Appeal of Quebec', reversing a judgment of the
Superior Court. Appeal allowed.

Andri Gagnon, Q.C., for the appellants.

Jean-Paul Bernier, Q.C., for the respondent.

The judgment of the Court was delivered by

PRATTE J.-Appellants are appealing from a
majority decision of the Court of Appeal of the
Province of Quebec (B61anger and Dub6 JJ.A.,
Owen J.A. dissenting) which reversed a judgment
of the Superior Court for the district of Quebec
City (Dorion C.J.) ordering them to pay respond-
ent ("Mercantile") a total amount of $16,347.75,
that is $6,130.18 by appellant ("Canadian Gener-
al") and $10,217.57 by the other appellants, the
heirs of the late Bernard Tremblay.

' [1977] C.A. 4.

pas conform6 aux paragraphes I et 2 [remise au Bureau
des v6hicules-automobiles du certificat d'immatricula-
tion et des plaques] ... est r6put6 le propri6taire pour
fins de responsabilit6 et pour les fins d'une assurance de
la responsabilit6 d6coulant de la propri6t6 ou de l'usage
de ce v6hiculex. Cette pr6somption de propri6t6 doit
recevoir son effet A l'6gard de tous; la seule limitation a
trait aux fins sp6cifiques pour lesquelles elle est 6tablie.
En l'esp~ce on doit continuer A consid6rer F comme
propri6taire de l'automobile pour les fins de la section de
la police relative A la responsabilit6 civile. Cette fiction
de la loi est valide A l'6gard de l'acqu6reur que celui-ci
soit le conducteur ou non. B avait indiscutablement la
possession de l'automobile avec le consentement de F et
par cons6quent il 6tait l'une des personnes assur6es en
vertu de la clause omnibus de la police de F, de la mime
fagon que s'il n'avait pas acquis la propri6t6 du v6hicule
puisqu'il est r6put6 ne pas l'avoir acquis. Il est donc
6vident que Mercantile ne peut r6clamer de B qui est
l'une des personnes assurbes par elle.

Il faut accorder A la pr6somption 6dict6e par le par.
13(6) toute la port6e que le texte de l'article impose et
ne pas faire de distinction IA oA la loi, qui est claire, n'en
fait pas. Pour les fins de l'assurance de responsabilit6, il
n'y a pas eu de transfert de propri6t6 et il est inexact de
consid6rer B comme propri6taire du v6hicule.

Jurisprudence: Marquis c. Goupil, [1972] C.A. 207;
Traders General Insurance Co. c. Canadian Indemnity
Co., [1978] C.A. 328.

POURVOI contre un arr8t de la Cour d'appel
du Qu6bec' infirmant un jugement de la Cour
superieure. Pourvoi accueilli.

Andrd Gagnon, c.r., pour les appelants.

Jean-Paul Bernier, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PRATTE-Les appelants se pourvoient
contre l'arrAt majoritaire (les juges B61anger et
Dub&; le juge Owen dissident) de la Cour d'appel
de la province de Quebec qui, infirmant le juge-
ment de la Cour sup6rieure du district de Qu6bec
(le juge en chef Dorion) les a condamn6s A payer A
l'intimbe (<Mercantile) une somme globale de
$16,347.75 soit $6,130.18 par l'appelante (oCana-
dienne G6n6ralev) et $10,217.57 par les autres
appelants, les h6ritiers de feu Bernard Tremblay.

'[1977] C.A. 4.

18 CAN. GEN. INS. Co. et al. v. MERCANTILE Pratte J. [1979] 2 S.C.R.
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Early in August 1965, Florent Tremblay agreed
to transfer ownership of his car, a Volkswagen, to
his brother Bernard. Bernard Tremblay took
possession of the car and on August 23, 1965, he
lost control of it while at the wheel; he was killed
and several persons injured in the accident. When
the tragedy took place the car was still registered
in Florent Tremblay's name. Each brother held an
automobile insurance policy on this car: Florent's
policy was issued by Mercantile, Bernard's by
Canadian General. Under each of the policies, the
insurer is required [TRANSLATION] "to indemnify
the insured ... and, in the same way and to the
same extent as if specifically designated herein as
the insured, any other person who, with the con-
sent of the insured or of an adult member of his
household other than a chauffeur or domestic,
personally drives the automobile, against any obli-
gation imposed by law on the insured or any other
person as aforementioned as the result of loss or
damage resulting from the ownership, use or oper-
tion of the automobile ... and resulting from
bodily injury (including death) or damage to
property . . .".

The victims of this accident sued Florent Trem-
blay and the heirs of Bernard to obtain a joint and
several condemnation in damages. Judgment was
rendered in both cases, and the defendants were
jointly and severally condemned to pay the plain-
tiffs a total amount of $6,130.18. St-Germain J. of
the Superior Court, who handed down these two
judgments, held Bernard Tremblay liable because
he concluded that the accident was due to his
fault. With regard to the other defendant, Florent
Tremblay, St-Germain J. held him jointly and
severally liable with the heirs of Bernard in
accordance with s. 4 of the Highway Victims
Indemnity Act (R.S.Q. 1964, c. 232):

4. When an automobile is registered in the name of a
person other than the owner, such person is jointly and
severally responsible with the owner unless he proves
that the registration was effected by fraud and without
his knowledge.

Au d6but du mois d'aotit 1965, Florent Trem-
blay convient de c6der A son frbre Bernard la
propri6t6 de son automobile, une Volkswagen. Ber-
nard Tremblay prend possession de l'auto et le 23
aofit 1965, alors qu'il en est le conducteur, il perd
le contr6le: il est tu6 et plusieurs personnes sont
blessbes dans l'accident. Lors de la trag6die,
I'automobile est toujours immatricul6e au nom de
Florent Tremblay. Chacun des deux frdres d6tient
une police d'assurance-automobile relativement A
ce v6hicule; la police de Florent est souscrite par la
Mercantile, celle de Bernard par la Canadienne
G6n6rale. En vertu de chacune de ces polices,
I'assureur est tenu Kd'indemniser l'assur6 ... et, de
la m8me manibre et dans la m8me mesure que si
elle 6tait nomm6ment d6sign6e dans les pr6sentes
comme l'assur6, toute autre personne qui, avec le
consentement de l'assur6 ou celui d'un membre
adulte de sa maison autre qu'un chauffeur ou un
domestique, conduit personnellement l'automobile,
de toute obligation que la loi impose A l'assur6 ou A
quelque autre personne susdite en raison de la
perte ou du dommage r6sultant de la propri6t6, de
l'usage ou de la conduite de l'automobile ... et
r6sultant de blessures corporelles (y compris la
mort) ou dommages aux biens ... .

Les victimes de cet accident ont poursuivi Flo-
rent Tremblay et les h6ritiers de Bernard pour
obtenir une condamnation solidaire au paiement
des dommages. Jugement a 6t6 rendu dans deux
causes et les d6fendeurs ont 6t6 solidairement con-
damn6s A payer aux demandeurs une somme glo-
bale de $6,130.18. Le juge St-Germain de la Cour
sup6rieure qui a rendu ces deux jugements a
retenu la responsabilit6 de Bernard Tremblay
parce qu'il en est venu A la conclusion que l'acci-
dent 6tait dfi A sa faute. Pour ce qui est de l'autre
d6fendeur, Florent Tremblay, le juge St-Germain
l'a trouv6 solidairement responsable avec les
ayants droit de Bernard par application de l'art. 4
de la Loi de l'indemnisation des victimes d'acci-
dents d'automobile, (S.R.Q. 1964, chap. 232):

4. Quand une automobile est immatricul6e au nom
d'une personne autre que le propri6taire, celle-ci est
solidairement responsable avec ce dernier A moins
qu'elle ne prouve que l'immatriculation a 6t6 faite par
fraude et qu'elle en ignorait l'existence.

19[1979] 2 R.C.S. CIE D'ASS. CAN. GtN. et autres c. MERCANTILE Le Juge Pratte
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As a result of these two judgments, the other
actions brought by the victims of the same acci-
dent were settled by the insurers of Florent Trem-
blay, Mercantile, who accordingly paid a total
amount of $10,217.57.

By its action, the merits of which are the subject
of this appeal, Mercantile is seeking reimburse-
ment by the heirs of Bernard Tremblay of this sum
of $10,217.57, and reimbursement by Canadian
General of the sum of $6,130.18, which is the
amount of the awards made by St-Germain J.

This action was dismissed by the Superior
Court, but allowed by a majority decision of the
Court of Appeal, from which this appeal is
brought.

One of the questions raised in the lower courts
was whether the agreement between the two
Tremblay brothers had the effect of transferring
ownership from Florent to Bernard. This problem
is not before this Court: appellants are no longer
maintaining that, at the time of the accident,
Bernard was not the actual owner of the car. It can
therefore be assumed that the agreement entered
into by the two brothers, followed by the handing
over of possession from one to the other, trans-
ferred the ownership. Moreover, this is the view
taken by a majority of the judges who have con-
sidered the question to date.

This being the case, the appeal raises only one
problem: that of determining the effect of the
transfer of ownership in the automobile on the
insurance policy issued by Mercantile, in which
Florent was the specifically designated insured.

Section 13 of the Highway Code (R.S.Q. 1964,
c. 231) reads in part as follows:

13. (1) In the event of a transfer of ownership of a
registered motor vehicle, the registered owner shall
remove the markers therefrom and return to the Bureau
for cancellation the certificate of registration with a
statement signed by him of the name and address of the
transferee.

(2) Such owner shall then return the markers to the
Bureau unless he applies at the same time for the

A la suite de ces deux jugements, les autres
actions intent6es par les victimes du m~me acci-
dent ont 6t r6gl6es par les assureurs de Florent
Tremblay, la Mercantile, qui a ainsi d6bours6 un
montant global de $10,217.57.

Par son action dont le bien-fond6 fait l'objet de
ce pourvoi, la Mercantile demande aux h6ritiers de
Bernard Tremblay le remboursement de ce mont-
ant de $10,217.57 et A la Canadienne G6n6rale le
remboursement du montant de $6,130.18 qui est la
somme des condamnations prononc6es par le juge
St-Germain.

Cette action a 6t rejet6e par la Cour supbri-
eure, mais accueillie par l'arr8t majoritaire de la
Cour d'appel qui est attaqu6 par ce pourvoi.

L'une des questions en litige devant les tribu-
naux d'instance inf6rieure 6tait celle de savoir si
l'entente entre les deux frdres Tremblay avait eu
pour effet de transf6rer la propri6t6 de Florent A
Bernard. Ce problbme ne se pose pas devant nous;
les appelants ne soutiennent plus que Bernard
n'6tait pas, au moment de l'accident, le v6ritable
propriftaire de l'automobile. L'on doit donc tenir
pour acquis que l'entente intervenue entre les deux
frbres, suivie de la remise de la possession de
l'automobile de l'un A l'autre, a 6t6 translative de
propri6t6. C'est d'ailleurs A l'opinion de la major-
it6 des juges qui ont jusqu'ici examin6 cette
question.

Ceci 6tant, le pourvoi soul6ve un seul probl6me:
celui de d6terminer I'effet du transfert de propri6t6
de l'automobile sur la police d'assurance souscrite
par la Mercantile et dont Florent 6tait l'assur6
nomm6ment d6sign6.

L'article 13 du Code de la route (S.R.Q. 1964,
chap. 231) se lit en partie comme suit:

13. 1. Au cas de cession du droit de propri6t6 d'un
v6hicule automobile immatricul6, le propri6taire inscrit
doit en enlever les plaques et remettre au Bureau le
certificat d'immatriculation pour annulation avec une
d6claration sous sa signature des nom et adresse de
I'acqu6reur.

2. Ce propri6taire doit alors remettre les plaques au
Bureau A moins qu'il ne demande en mime temps

20 CAN. GEN. INS. Co. et al. v. MERCANTILE Pratte J. [1979] 2 S.C.R.
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registration in his name of another motor vehicle to
which he may affix such markers ...

(6) So long as the registered owner of a motor vehicle
has not complied with subsections 1 and 2 .. . he shall be
deemed to be the owner for purposes of responsibility
and for purposes of insurance against the responsibility
resulting from the ownership or use of such vehicle.

Subsection 6 creates an irrebutable presumption
of ownership, for the purposes indicated, in favour
of anyone who has failed to comply with subs. 1
and 2. The provision does not limit the effect of
this presumption only to accident victims or to
some designated group of persons. In this connec-
tion it should be noted that the provision is con-
tained in the Highway Code, rather than in the
Highway Victims Indemnity Act; the purpose of
the Highway Code is certainly different from that
of the Highway Victims Indemnity Act, which
Turgeon J.A. described in Marquis v. Goupil2, as
a remedial statute designed to provide highway
victims with a recourse.

The legal fiction created by s. 13(6) must be
applied to anyone; the only limitation concerns the
specific purposes for which it was established: "for
purposes of responsibility and for purposes of in-
surance against the responsibility resulting from
the ownership or use of such vehicle". The s. 13(6)
presumption does not apply to all kinds of insur-
ance, only to liability insurance. The section has no
application to the other guarantees ordinarily
stipulated in an automobile insurance policy, such
as inter alia those relating to loss of the insured
vehicle or the damage sustained by it.

The wording of the section is clear and precise;
there is no reason to alter the meaning ordinarily
given to the words used, so as to add limitations
which it does not contain, either expressly or by
implication. What Par6 J.A. said in The Traders
General Insurance Company v. The Canadian
Indemnity Company3 with reference to a provision

2 [1972] C.A. 207.
[19781 C.A. 328.

l'immatriculation A son nom d'un autre v6hicule
automobile auquel il peut apposer ces plaques;

6. Tant que le propri6taire inscrit ne s'est pas con-
form6 aux paragraphes I et 2 ... il en est r6put6 le
propri6taire pour fins de responsabilit6 et pour les fins
d'une assurance de la responsabilit6 d6coulant de la
propri6t6 ou de l'usage de ce v6hicule.

Le paragraphe 6 6tablit une pr6somption irr6-
fragable de propri6t6, pour les fins qui y sont
mentionn6es, en faveur de celui qui a fait d6faut
d'observer les par. 1 et 2. Le texte ne restreint pas
l'effet de cette pr6somption aux seules victimes
d'accident ou A quelque groupe d6sign6 de per-
sonnes. II faut noter A cet 6gard que la disposition
se retrouve au Code de la route plut~t que dans la
Loi de l'indemnisation des victimes d'accidents
d'automobile; I'objet du Code de la route est
certes diff6rent de celui de la Loi de l'indemnisa-
tion des victimes d'accidents d'automobile dont le
juge Turgeon a 6crit dans Marquis c. Goupil2, que
c'6tait une loi or6m6diatrice* qui avait pour but
d'assurer un recours aux victimes de la route.

La fiction 16gale cr66e par le par. 13(6) doit
recevoir son effet A l'6gard de tous; la seule limita-
tion a trait aux fins sp6cifiques pour lesquelles elle
est 6tablie: *pour fins de responsabilit6 et pour les
fins d'une assurance de la responsabilit6 d6coulant
de la propri6t6 ou de l'usage de ce v6hiculep. La
pr6somption du par. 13(6) n'a pas effet pour toutes
les sortes d'assurance, mais seulement pour les fins
d'une assurance responsabilit6. L'article est sans
application aux autres garanties qui sont ordinaire-
ment stipul6es dans une police d'assurance-
automobile, telles que notamment celles relatives A
la perte du v6hicule assur6 ou aux dommages subis
par lui.

Le texte de l'article est clair et pr6cis; il n'y a
pas lieu de modifier le sens qui d6coule normale-
ment des mots employ6s en y ajoutant des restric-
tions qu'il ne comporte pas, ni express6ment ni
m8me implicitement. Ce que disait le juge Par6
dans The Traders General Insurance Company c.
The Canadian Indemnity Company , A propos

2 [1972] C.A. 207.
[1978] C.A.328.
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of the Highway Victims Indemnity Act is relevant
here:

[TRANSLATION] In my opinion there is no doubt that
such express language in such a clear provision leaves no
room for interpretation. It must be read in the only
meaning which can be attributed to it naturally, without
limiting its application.

In the case at bar, it is admitted that Florent
Tremblay did not comply with subss. I and 2 of s.
13; in accordance with subs. 6, therefore, he must
continue to be regarded as the owner of the car for
purposes of section A of the policy, relating to civil
liability. It necessarily follows, therefore, that for
purposes of this guarantee the transfer of owner-
ship is deemed never to have taken place; Florent
Tremblay is deemed to still be the owner of the
automobile, regardless of any contract he may
have entered into.

Because this statutory fiction is valid as to all
the parties concerned, it applies to the buyer,
whether or not he is the driver. Bernard Tremblay,
who was driving the vehicle at the time of the
accident, may have been its real owner; but s.
13(6) directs that for the purposes of liability
insurance the situation is different: the transferor,
Florent Tremblay, must be regarded as the owner.
Bearing in mind this statutory fiction, there is no
doubt that the driver, Bernard, had possession of
the car with the consent of the owner, Florent. He
was therefore one of the persons insured pursuant
to section A of the policy-Civil liability. The
omnibus clause must benefit Bernard Tremblay
just as if he had not acquired ownership of the
vehicle, since under s. 13(6) he is deemed not to
have acquired it.

If, therefore, Bernard Tremblay was one of the
persons insured by the insurance policy issued by
Mercantile in which Florent Tremblay was the
specifically designated insured, it seems clear that
this insurance company cannot claim payment
from its own insured of sums which it paid the
victims of the accident. In paying these sums,
Mercantile paid its own debt: Picard and Besson,

d'une disposition de la Loi de l'indemnisation des
victimes d'accidents d'automobile est ici pertinent:

I ne fait nul doute, A mon avis, que les termes aussi
exprbs d'un texte aussi clair ne peuvent donner lieu A
interpr6tation. Ils doivent se lire dans le seul sens qui
puisse en d6couler naturellement sans qu'on puisse en
restreindre la port6e.

Dans l'esp6ce, il est admis que Florent Tremblay
ne s'est pas conform6 aux par. 1 et 2 de l'art. 13;
suivant le par. 6, on doit donc continuer A le
consid6rer comme propri6taire de l'automobile
pour les fins de la section A de la police, celle
relative A la responsabilit6 civile. Il suit donc
n6cessairement que pour les fins de cette garantie
le transfert de propri6t6 est cens6 ne pas avoir eu
lieu; Florent Tremblay est r6put6 8tre toujours le
propri6taire de l'automobile sans 6gard A tout
march6 qu'il a pu conclure.

Parce que cette fiction de la loi est valide A
l'6gard de toutes les parties int6ress6es, elle vaut A
l'6gard de l'acqu6reur, que celui-ci soit le conduc-
teur ou non. Bernard Tremblay, qui 6tait A la
conduite du v6hicule au moment de l'accident, en
6tait peut-8tre le propri6taire r6el; mais le par.
13(6) 6dicte que pour les fins de l'assurance res-
ponsabilit6 la situation est diff6rente; c'est le
c6dant, Florent Tremblay, qui doit 8tre consid6r6
comme le propri6taire. Compte tenu de cette fic-
tion 6tablie par la loi, il est indiscutable que le
conducteur, Bernard, avait la possession de l'auto-
mobile avec le consentement du propri6taire, Flo-
rent. II 6tait en cons6quence l'une des personnes
assur6es en vertu de la section A-Responsabilit6
civile de la police. La clause omnibus doit b6n6fi-
cier A Bernard Tremblay de la m8me fagon que s'il
n'avait pas acquis la propri6t6 du v6hicule puis-
qu'en vertu du par. 13(6), il est r6put6 ne pas
l'avoir acquise.

Si donc Bernard Tremblay 6tait l'une des per-
sonnes assur6es en vertu de la police d'assurance
d6livr6e par la Mercantile et dont Florent Trem-
blay 6tait l'assur6 nomm6ment d6sign6, il m'appa-
raft 6vident que cette compagnie d'assurance ne
peut r6clamer de son propre assur6 les sommes
qu'elle a paybes aux victimes de l'accident. En
payant ces sommes, la Mercantile a pay6 sa propre

22 CAN. GEN. INS. Co. et al. v. MERCANTILE Pratte J. [1979] 2 S.C.R.
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Les assurances terrestres en droit franqais, 2nd
ed., Vol. 1, No. 406, at p. 568.

In my opinion, therefore, B61anger and Dub6
JJ.A. of the Court of Appeal erred in not giving
the presumption created by s. 13(6) the full scope
imposed by the wording of the section. B61anger
J.A. observed:

[TRANSLATION] Mercantile insured Florent Tremblay
against any obligation resulting from the ownership, use
or operation of the car; it also insured anyone who
personally drove it with the insured's consent. In these
circumstances, I do not think Bernard Tremblay was
insured by Mercantile: in driving the car he was doing so
as its owner, he did not need Florent Tremblay's con-
sent, and in fact the latter could not have prevented him
from driving it. Accordingly, only Florent Tremblay can
be regarded as having been insured by Mercantile at the
time of the accident, if it is assumed that the policy was
still in effect.

So far as Canadian General is concerned, it insured
Bernard and it must discharge any obligation of the
latter resulting from his ownership and use of the car.

Dub6 J.A. expressed his view as follows:

[TRANSLATION] In objection to this argument it was
maintained that the Mercantile insurance covered not
only Florent Tremblay but his brother Bernard Trem-
blay as well, since the latter was the driver of the vehicle
with the permission of Florent Tremblay; I cannot
accept this proposition, because the insurance contract
protecting Florent Tremblay only existed so long as
Florent Tremblay remained owner of the Volkswagen,
and it immediately terminated when ownership in the
vehicle was transferred to Bernard Tremblay. Under the
Indemnity Act, Florent Tremblay remained liable
nonetheless, because the vehicle was still registered in
his name, and not as owner in the meaning of the
contract, and I therefore do not see how it can be
concluded that Mercantile had any obligations to the
driver of a vehicle no longer owned by its insured,
although under the Indemnity Act it continued to pro-
tect the insured.

A distinction should not be made where the Act,
which is clear, makes none: for the purposes of the
liability insurance, there was no transfer of owner-
ship. For the purposes of that insurance, therefore,
it is wrong to regard Bernard Tremblay as owner
of the motor vehicle in question.

dette: Picard et Besson, Les assurances terrestres
en droit frangais, 2c 6d., t.1, no 406, A la p. 568.

Il m'apparait donc que les juges B61anger et
Dub6 de la Cour d'appel ont fait erreur en n'accor-
dant pas A la pr6somption 6dict6e par le par. 13(6)
toute la port6e que le texte de l'article impose. Le
juge B61anger dit:

Mercantile assura[i]t Florent Tremblay de toute obli-
gation r6sultant de la propri6t6, de l'usage ou conduite
de l'auto; elle assurait aussi celui qui conduirait person-
nellement avec le consentement de l'assur6. Dans l'es-
p6ce, je suis d'avis que Bernard Tremblay n'6tait pas
assur6 par Mercantile: s'il conduisait la voiture, c'est
qu'il en 6tait propri6taire, il n'avait pas besoin du con-
sentement de Florent Tremblay et celui-ci ne pouvait
pas de fait I'empicher de conduire. Seul Florent Trem-
blay peut donc 8tre consid6r6 comme ayant 6t6 assur6
par Mercantile au moment de l'accident, si l'on prend
pour acquis que la police 6tait encore en vigueur.

Quant A Canadian General, elle assurait Bernard et
elle doit payer toute obligation de celui-ci r6sultant de sa
propri6t6 et de son usage de la voiture.

Le juge Dub6 s'exprime comme suit:

On soul6ve comme objection a cette th6se que la
Compagnie Mercantile couvrait de son assurance non
seulement Florent Tremblay mais aussi son frbre Ber-
nard Tremblay puisque ce dernier 6tait le conducteur du
v6hicule avec la permission de Florent Tremblay; je ne
puis accepter cette proposition car le contrat d'assurance
prot6geant Florent Tremblay n'existait qu'en [tant] que
Florent Tremblay demeurait propri6taire du v6hicule
Volkswagen et il a imm6diatement pris fin lorsque la
propri6t6 du v6hicule a 6t6 transf6r6e A Bernard Trem-
blay. En vertu de la Loi de l'indemnisation Florent
Tremblay est demeur6 quand m8me responsable parce
que le v6hicule est encore immatricul6 en son nom et
non pas comme propri6taire au sens pr6vu dans le
contrat et en consequence je ne vois pas comment on
pourrait en conclure que la Compagnie Mercantile
aurait des obligations quelconques A l'6gard du conduc-
teur d'un v6hicule dont son assur6 n'est plus propri6-
taire, meme si elle continue en vertu de la Loi d'indem-
nisation A prot6ger l'assur6.

Il n'y a pas lieu de faire de distinction 1A oil la
loi, qui est claire, n'en fait pas: pour les fins de
l'assurance de responsabilit6, il n'y a pas eu de
transfert de propri6t6. Pour les fins de cette assu-
rance, il est donc inexact de consid6rer Bernard
Tremblay comme propri6taire du v6hicule-auto-
mobile dont il s'agit.

23[ 1979] 2 R.C.S.
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The insurance policy issued to Bernard Trem-
blay is not wholly invalid: it is entirely applicable
with regard to guarantees other than that against
liability; furthermore, if the amounts claimed were
higher than those the automobile owner's insurer
was required to pay, Canadian General, Bernard's
insurer, would undoubtedly be liable to the extent
provided by s. 7 of the Highway Victims Indemni-
ty Act. However, this possibility does not arise
here.

I am therefore of the view that the decision of
the Court of Appeal should be set aside, the
judgment of the Superior Court restored and
respondent's action dismissed with costs in all
courts.

Appeal allowed with costs.

Solicitors for the appellants: Gagnon, de Billy,
Cantin, Dionne, Martin, Beaudoin & Lesage,
Quebec.

Solicitors for the respondent: Bherer, Bernier,
C6td, Ouellet, Houle, Cantin & Poliquin, Quebec.

La police d'assurance souscrite en faveur de
Bernard Tremblay n'est pas entibrement sans effet;
elle regoit tout son effet en ce qui a trait aux
garanties autres que celle relative A la responsabi-
lit6; de plus, si les montants r6clambs 6taient sup6-
rieurs A ceux que doit payer l'assureur du propri6-
taire de l'automobile, la Canadienne G6n6rale,
assureur de Bernard, serait sans doute responsable
dans la mesure pr6vue A l'art. 7 de la Loi de
l'indemnisation des victimes d'accidents d'auto-
mobile. Cette 6ventualit6 ne se pr6sente cependant
pas ici.

Je suis donc d'avis que l'arr~t de la Cour d'appel
doit 8tre infirm6, le jugement de la Cour sup6-
rieure r6tabli et l'action de l'intim6e rejet6e avec
d6pens dans toutes les cours.

Pourvoi accueilli avec dipens.

Procureurs des appelants: Gagnon, de Billy,
Cantin, Dionne, Martin, Beaudoin & Lesage,
Qudbec.

Procureurs de l'intimie: Bherer, Bernier, Cdtd,
Ouellet, Houle, Cantin & Poliquin, Quibec.

24 CAN. GEN. INS. Co. et al. V. MERCANTILE Pratte J. [ 1979] 2 S.C.R.
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Adolpho Moura Gameiro (Accused)
Appellant;

and

Her Majesty The Queen Respondent.

1979: May 9.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
MANITOBA

Criminal law - Charge of murder - Accomplice
evidence - Corroboration - Death of apartment block
resident result of smoke inhalation - Building
destroyed by fire allegedly set on instructions of
accused - Whether jury properly instructed by trial
judge.

APPEAL from a judgment of the Court of
Appeal for Manitoba', dismissing an appeal by the
accused from his conviction on a charge of second
degree murder. Appeal dismissed.

Harry Walsh, Q.C., for the accused, appellant.

J. G. B. Dangerfield, for the respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-The full and detailed argument
submitted to us by Mr. Walsh has failed to per-
suade us that the judgment of the Court of Appeal
for Manitoba should be reversed. The appeal is
dismissed.

Judgment accordingly.

Solicitors for the appellant: Walsh, Micay &
Co., Winnipeg.

Solicitor for the respondent: The Attorney Gen-
eral for Manitoba.

'(1978), 43 C.C.C. (2d) 372, 5 C.R. (3d) 111.

Adolpho Moura Gameiro (Accuse) Appelant;

et

Sa Majest6 La Reine Intimie.

1979: 9 mai.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Estey et McIntyre.

EN APPEL DE LA COUR D'APPEL DU MANITOBA

Droit criminel - Accusation de meurtre - Timoi-
gnage de complice - Corroboration - Dieds d'un
risident d'un immeuble par suite de l'inhalation de
fume - Immeuble ditruit par un feu pritendument
allumi sur les instructions de l'accusi - Le juge du
procds a-t-il donni des instructions approprides au
jury?

POURVOI A I'encontre d'un arrat de la Cour
d'appel du Manitoba', qui a rejet6 un appel inter-
jet6 par l'accus6 de sa condamnation sur une accu-
sation de meurtre du second degr6. Pourvoi rejet6.

Harry Walsh, c.r., pour l'accus6, appelant.

J. G. B. Dangerfield, pour l'intimbe.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND-La plaidoirie exhaustive
que nous a pr6sent6e Me Walsh n'a pas r6ussi A
nous persuader que l'arr8t de la Cour d'appel du
Manitoba doit 8tre infirm6. Le pourvoi est rejet6.

Jugement en consequence.

Procureurs de l'appelant: Walsh, Micay & Co.,
Winnipeg.

Procureur de l'intimie: Le Procureur general du
Manitoba.

' (1978), 43 C.C.C. (2d) 372,5 C.R. (3d) 111.
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PAQUETTE V. THE QUEEN The Chief Justice

Peter Ambrose Paquette Appellant;

and

Her Majesty The Queen Respondent.

1979: May 23.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Trial - Charge of murder - Jury requesting copy
of judge's comments relating to first degree murder,
second degree murder and its relationship to self-
defence - Jury entitled to have question answered and
dealt with in open Court - Requirement that accused
be present - Criminal Code, s. 577.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division (September
13, 1978, Action No. 12173), dismissing the appel-
lant's appeal from his conviction by a judge and
jury on a charge of murder. Appeal allowed.

B. M. Barker, for the appellant.

L. J. Wenden, for the respondent.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We do not need to hear
you in reply, Mr. Barker. We are all of the opinion
that this appeal should be allowed, the judgment
of the Alberta Appellate Division and the convic-
tion set aside and a new trial ordered for second
degree murder. The jury was entitled to have its
question answered and dealt with in open Court
and the accused had to be present. There is noth-
ing in Meunier v. The Queen' which militates
against the conclusions reached in this case.

Judgment accordingly.

Solicitor for the appellant: Burke M. Barker,
Edmonton.

Solicitor for the respondent: L. J. Wenden,
Edmonton.

1(1965), 48 C.R. 14, aff'd [1966] S.C.R. 399.

Peter Ambrose Paquette Appelant;

et

Sa Majest6 La Reine Intimie.

1979: 23 mai.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR

SUPREME DE L'ALBERTA

Procds - Accusation de meurtre - Jury demandant
une copie des observations du juge sur le meurtre au
premier degrd, le meurtre au deuxidme degri et sa
relation avec la Idgitime difense - Jury ayant droit h
ce que la question regoive une reponse i l'audience et y
soit traitie - Prisence obligatoire de l'accusi - Code
criminel, art. 577.

POURVOI A l'encontre d'un arrt de la Division
d'appel de la Cour supr8me de l'Alberta (13 sep-
tembre 1978, no 12173), qui a rejet6 un appel
interjet6 par l'appelant de sa condamnation par un
juge et un jury sur une accusation de meurtre.
Pourvoi accueilli.

B. M. Barker, pour l'appelant.

L. J. Wenden, pour l'intim6e.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE EN CHEF-Me Barker, nous n'avons
pas besoin d'entendre votre r6plique. Nous sommes
tous d'avis que ce pourvoi doit 8tre accueilli, I'arret
de la Division d'appel de l'Alberta infirm6, la
d6claration de culpabilit6 annul6e et un nouveau
procks ordonn6 pour meurtre au deuxibme degr6.
Le jury 6tait en droit de recevoir une reponse a sa
question A l'audience et de l'y voir discuter, et ce,
en pr6sence de l'accus6. Il n'y a rien dans l'arr8t
Meunier c. La Reine1 , qui milite contre la solution
adopt6e en l'esp6ce.

Jugement en consequence.

Procureur de l'appelant: Burke M. Barker,
Edmonton.

Procureur de l'intimie: L. J. Wenden, Edmon-
ton.

,(1965), 48 C.R. 14, conf. [1966] R.C.S. 399.
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Fidelity Insurance Company of Canada
(Third party) Appellant;

and

Workers' Compensation Board (formerly
known as Workmen's Compensation Board)
(Defendant) Appellant;

and

Imperial Construction (B.C.) Ltd.
(Defendant) Appellant;

and

Cronkhite Supply Ltd. and others
(Plaintiffs) Respondents;

and

United Association of Journeymen &
Apprentices of the Plumbing and Pipe-fitting
Industry of the United States and Canada,
Local Union Number 170 and others
(Plaintiffs);

and

Sengleson Installations Ltd. (Defendant).

1979: May 3.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA

Mechanics' liens - Claims against lands owned by
Workers' Compensation Board - Board not a Crown
agency - Entitlement to claim mechanics' liens -
Interpretation Act, R.S.B.C. 1960, c. 199, s. 35 -
Mechanics' Lien Act, R.S.B.C. 1960, c. 238.

Westeel-Rosco Ltd. v. Board of Governors of South
Saskatchewan Hospital Centre, [1977] 2 S.C.R. 238; R.
v. Ontario Labour Relations Board, Ex p. Ontario Food
Terminal Board (1963), 38 D.L.R. (2d) 530; Met-
ropolitan Meat Industry Board v. Sheedy, [1927] A.C.
899, referred to.

La Compagnie d'assurances Fidblit6 du
Canada (Mise en cause) Appelante;

et

Workers' Compensation Board (appelbe
autrefois Workmen's Compensation Board)
(Difenderesse) Appelante;

et

Imperial Construction (B.C.) Ltd.
(Difenderesse) Appelante;

et

Cronkhite Supply Ltd. et autres
(Demandeurs) Intimis;

et

Association unie des compagnons et apprentis
de l'industrie de la plomberie et de la
tuyauterie des Etats-Unis et du Canada,
section locale numbro 170 et autres
(Demandeurs);

et

Sengleson Installations Ltd. (Difenderesse).

1979: 3 mai.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Priviliges de constructeur - Revendications contre
des biens-fonds appartenant d la Workers' Compensa-
tion Board - La Commission n'est pas un mandataire
de Sa Majesti - Droit de revendiquer des priviliges de
constructeur - Interpretation Act, R.S.B.C. 1960,
chap. 199, art. 35 - Mechanics' Lien Act, R.S.B.C.
1960, chap. 238.

Jurisprudence: Westeel-Rosco Ltd. c. Board of
Governors of South Saskatchewan Hospital Centre,
[1977] 2 R.C.S. 238; R. v. Ontario Labour Relations
Board, Ex p. Ontario Food Terminal Board (1963), 38
D.L.R. (2d) 530; Metropolitan Meat Industry Board v.
Sheedy, [1927] A.C. 899.
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FIDELITY INSURANCE V. CRONKHITE SUPPLY LTD. Martland J.

APPEAL from a judgment of the Court of
Appeal for British Columbia', allowing the cross-
appeal of the respondents Cronkhite Supply Ltd.
and others from a judgment of Darling Co. Ct. J.
allowing in part and dismissing in part claims to
relief under the provisions of the Mechanics' Lien
Act, R.S.B.C. 1960, c. 238. Appeal dismissed.

W. S. Berardino and Miss Marion Allen, for the
third party, appellant.

S. D. Gill and J. J. Camp, for the plaintiffs,
respondents.

The judgment of the Court was delivered orally
by

MARTLAND J.-It was conceded, in argument,
that if the respondents were legally entitled to
claim mechanics' liens against the interest of the
appellant, the Workers' Compensation Board,
hereinafter referred to as "the Board", as owner of
the lands in question in this case, the appeal could
not succeed.

The contention of the appellants is that such
claims cannot be legally made because of the
provision which was contained in s. 35 of the
Interpretation Act, R.S.B.C. 1960, c. 199, which
provided as follows:

35. No provision or enactment in any Act shall affect
in any manner or way whatsoever the rights of Her
Majesty, her heirs or successors, unless it is expressly
stated therein that Her Majesty shall be bound thereby.

This section refers only to "the rights of Her
Majesty, her heirs or successors". It does not refer
to agents or employees of the Crown. The Crown
had no interest in the lands in question, which are
the property of the Board.

The appellants' position is that the Board, as a
Crown agency was entitled to rely on this section
and so was not subject, in respect of its lands, to
the provisions of the Mechanics' Lien Act,
R.S.B.C. 1960, c. 238, under which the respond-
ents' claims to mechanics' liens are made. During
the course of argument the question was raised as
to whether the Board is a Crown agency and this

1(1978), 8 B.C.L.R. 54.

POURVOI & l'encontre d'un arr8t de la Cour
d'appel de la Colombie-Britanniquel, qui a
accueilli le contre-appel interjet6 par les intim6s
Cronkhite Supply Ltd. et autres d'un jugement du
juge Darling de la Cour de comt6 accueillant en
partie les demandes de redressement pr6sent6es en
vertu de la Mechanics' Lien Act, R.S.B.C. 1960,
chap. 238. Pourvoi rejet6.

W. S. Berardino et Mile Marion Allen, pour la
mise en cause, appelante.

S. D. Gill et J. J. Camp, pour les demandeurs,
intimbs.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND-Au cours des plaidoi-
ries, il a 6t6 conc6d6 que si les intim6s avaient le
droit de revendiquer des privilges de constructeur
A l'encontre du droit de l'appelante, la Workers'
Compensation Board, ci-aprbs appel6e la Com-
mission)), en tant que propri6taire des biens-fonds
en question ici, le pourvoi ne pouvait pas 8tre
accueilli.

Selon les appelantes, pareille r6clamation est
irrecevable en droit A cause de la disposition que
contenait I'art. 35 de la Interpretation Act,
R.S.B.C. 1960, chap. 199, qui pr6voyait ce qui
suit:

[TRADUCTION] 35. Nul article ou texte l6gislatif n'a
d'effet A l'6gard des droits de Sa Majest6, ses h6ritiers
ou successeurs, sauf dans la mesure oi il y est express6-
ment pr6vu que Sa Majest6 est ainsi li6e.

Cet article ne renvoie qu'aux Kdroits de Sa
Majest6, ses h6ritiers ou successeurs. Il ne renvoie
pas aux mandataires ou employ6s de Sa Majest6.
Celle-ci n'a aucun droit dans les biens-fonds en
question qui appartiennent A la Commission.

Selon les appelantes, la Commission, en tant que
mandataire de Sa Majest6, a le droit d'invoquer
cet article et, A ce titre, elle n'est pas assujettie, A
l'6gard de ses biens-fonds, aux dispositions de la
Mechanics' Lien Act, R.S.B.C., 1960, chap. 238,
en vertu desquelles les intim6s pr6sentent leur
revendication des privilkges de constructeur. Au
cours des plaidoiries, la question de savoir si la

1(1978), 8 B.C.L.R. 54.
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issue was argued before us by counsel on both
sides.

We are all of the opinion that the appellants
have failed on this point. The matters to be con-
sidered in deciding whether or not a particular
entity is a Crown agent were stated by Mr. Justice
Ritchie who delivered the judgment of this Court
in Westeel-Rosco Limited v. Board of Governors
of South Saskatchewan Hospital Centre2, at pp.
249 and 250, where he said:

Whether or not a particular body is an agent of the
Crown depends upon the nature and degree of control
which the Crown exercises over it.

He cited with approval a passage from the
judgment of Laidlaw J.A. in R. v. Ontario Labour
Relations Board, Ex p. Ontario Food Terminal
Board', at p. 534, and a statement of Lord Hal-
dane in Metropolitan Meat Industry Board v.
Sheedy4, at p. 905.

We have considered the relevant provisions of
the Workers' Compensation Act, and particularly
those cited to us in argument by counsel, and are
of the opinion that, applying the tests referred to in
the Westeel case, the Board is not a Crown agency
and therefore cannot claim any benefit from s. 35.
The respondents can therefore claim their mechan-
ics' liens against the lands in question owned by
the Board.

The appeal is dismissed with costs.

Judgment accordingly.

Solicitors for the appellants: Russell &
DuMoulin, Vancouver.

Solicitors for the respondents: Ladner, Downs,
Vancouver.

2 [1977] 2 S.C.R. 238.
(1963), 38 D.L.R. (2d) 530.
[1927] A.C. 899.

Commission est un mandataire de Sa Majest6 a
6t6 soulev6e et les avocats des deux parties l'ont
plaid6e devant nous.

Nous sommes tous d'avis que les appelantes ont
6chou6 sur ce point. Dans l'arr8t de cette Cour,
Westeel-Rosco Limited c. Board of Governors of
South Saskatchewan Hospital Centre2 , M. le juge
Ritchie expose les points A consid6rer pour d6ter-
miner si une entit6 donn6e est un mandataire de
Sa Majest6. II dit aux pp. 249 et 250:

Le point de savoir si un organisme donn6 est un
mandataire de la Couronne d6pend de la nature et du
degr6 de contr6le que la Couronne exerce A son 6gard.

Il y cite, en les approuvant, un extrait des motifs
de jugement du juge Laidlaw en Cour d'appel dans
R. v. Ontario Labour Relations Board, Ex p.
Ontario Food Terminal Board3, A la p. 534, et une
d6claration de lord Haldane dans Metropolitan
Meat Industry Board v. Sheedy4, A la p. 905.

Nous avons examin6 les articles pertinents de la
Workers' Compensation Act et notamment ceux
que les avocats nous ont cit6s dans leur plaidoirie,
et nous sommes d'avis qu'en appliquant les critbres
6nonc6s dans l'arrat Westeel, la Commission n'est
pas un mandataire de Sa Majest6 et ne peut donc
se pr6valoir de l'art. 35. Les intim6s peuvent donc
revendiquer leurs privilkges de constructeur A l'en-
contre des biens-fonds en question qui appartien-
nent A la Commission.

Le pourvoi est rejet6 avec d6pens.

Jugement en consiquence.

Procureurs des appelantes: Russell & DuMou-
lin, Vancouver.

Procureurs des intimis: Ladner, Downs, Van-
couver.

2 [1977] 2 R.C.S. 238.
3 (1963), 38 D.L.R. (2d) 530.
4 [1927] A.C. 899.
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David Alexander Ward Appellant;

and

Her Majesty The Queen Respondent.

1978: November 28; 1979: February 20.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF

ALBERTA, APPELLATE DIVISION

Evidence Charge of causing death by criminal
negligence Acquittal - Statements to police by
accused excluded by trial judge - Appellate Division
concluding that evidence not sufficient to justify trial
judge having reasonable doubt statements admissible
- Conclusion one upon what is at best mixed question
of fact and law - Question not one which can be
investigated by Court of Appeal on appeal by Crown
from acquittal - Criminal Code, s. 605(1)(a).

The accused was acquitted after trial without a jury
on a charge under s. 203 of the Criminal Code of
causing death by criminal negligence in the operation of
a motor vehicle. The grounds of appeal advanced by the
Crown in its appeal to the Appellate Division of the
Supreme Court of Alberta included, inter alia, the
following: the trial judge erred in law in not admitting
into the evidence the statements made by the accused in
answer to the questions asked by police officers, in that
he erred in applying the test of the weight to be given to
such answers and failing to apply the test of voluntari-
ness as required by law. The Appellate Division allowed
the Crown's appeal, whereupon the accused appealed to
this Court.

Held: The appeal should be allowed and the acquittal
restored.

The judgment of the Appellate Division was based
upon the conclusion that the test applied to the admissi-
bility of the statements by the trial judge was the wrong
test and that, in fact, he was determining the weight or
probative value which properly would be assigned to the
statements after it had been determined they were in
law admissible. That was a pure question of law upon
which the Appellate Division had jurisdiction. However,
that conclusion by the Appellate Division was in error.
The trial judge did not give separate and formal reasons
for judgment for his conclusion but rather engaged in a
discussion with Crown counsel during his consideration

David Alexander Ward Appelant;

et

Sa Majest6 La Reine Intimie.

1978: 28 novembre; 1979: 20 f6vrier.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR

SUPREME DE L'ALBERTA

Preuve - Accusation d'avoir causi la mort par
nigligence criminelle - Acquittement - Dilarations
de l'accusi d la police exclues par le juge du procds -
La Division d'appel conclut que la preuve ne permet pas
de justifier que le juge du procs ait un doute raison-
nable quant d I'admissibiliti des diclarations - Con-
clusion portant au mieux sur une question mixte defait
et de droit - Ce n'est pas une question que la Cour
d'appel peut examiner en appel d'un acquittement
interjetg par le ministere public - Code criminel, art.
605(1)a).

Suite A un procks sans jury, I'appelant a 6t6 acquitt6
d'une accusation d'avoir, par n6gligence criminelle dans
la mise en service d'un v6hicule A moteur, caus6 la mort
d'une autre personne, aux termes de l'art. 203 du Code
criminel. Les motifs d'appel invoqu6s par le ministbre
public devant la Division d'appel de la Cour supr8me de
l'Alberta 6noncent notamment que: le juge du procks a
commis une erreur en droit en refusant de recevoir en
preuve les d6clarations faites par l'accus6 en r6ponse aux
questions des policiers, en appliquant incorrectement le
critbre du poids a donner A pareilles r6ponses et en
n'appliquant pas le critbre du caractbre volontaire requis
en droit. La Division d'appel a accueilli l'appel interjet6
par le ministbre public, d'oai le pourvoi de l'accus6
devant cette Cour.

Arrit: Le pourvoi doit 8tre accueilli et le verdict
d'acquittement r6tabli.

La Division d'appel a fond6 sa d6cision sur la conclu-
sion que le juge du procks n'a pas appliqu6 le bon critbre
pour d6cider de I'admissibilit6 des d6clarations et a, en
fait, 6valu6 le poids ou la valeur probante qu'il convien-
drait de leur accorder aprbs avoir d6cid6 de leur admis-
sibilit6 en droit. Il s'agit d'une pure question de droit A
l'6gard de laquelle la Division d'appel 6tait comp6tente.
Toutefois, cette conclusion de la Division d'appel est
erron6e. Le juge du procks n'a pas expos6 de motifs de
jugement distincts et formels A l'appui de sa conclusion,
mais a simplement discut6 avec le substitut pendant son
examen de la question de l'admissibilit6. Pendant cette
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of the question of admissibility. In the course of that
discussion rulings were made as to whether the state-
ments made to the police officers, when the accused was
sitting in the police car very shortly after he recovered
consciousness, were freely and voluntarily given.

The trial judge engaged in a consideration of both the
mental and physical condition of the accused, firstly, to
determine whether a person in his condition would be
subject to hope of advancement or fear of prejudice in
making the statements, when perhaps a normal person
would not, and secondly, to determine whether, due to
the mental and physical condition, the words could
really be found to be the utterances of an operating
mind. The trial judge had a reasonable doubt of both
issues and, therefore, found the statements to be inad-
missible. A reasonable doubt on the part of the trial
judge upon the issue was sufficient to justify his refusal
to admit the statements in evidence.

The Appellate Division, therefore, was in error when
it found that the trial judge did not apply the proper
test. When gathered together his reasons indicated that
he did use the proper test as outlined in Boudreau v. The
King, [1949] S.C.R. 262, and considered proper matters
in arriving at his conclusion, although his reasons could
well have been considered, in the view of this Court,
erroneously, as being a decision based on the probative
value rather than the admissibility of the statements.

Lieberman J.A., who delivered the reasons of the
Appellate Division, stated that in his view there was
absolutely no evidence, either direct or circumstantial,
upon which the trial judge could arrive at a conclusion
that the accused at the times material to the statements
did not know what he was saying and further stated that
the rulings of the trial judge were based upon findings of
fact unsupported by evidence. A finding that there was
no evidence was a finding upon a question of law but, in
the view of this Court, it was impossible to say that in
this case there was no evidence. There was a mass of
evidence upon the voir dire. Lieberman J.A.'s words
were understood only as being a conclusion that the
evidence was not sufficient to justify the trial judge
having any reasonable doubt that the statements were
admissible. Understood in that fashion, the conclusion of
Lieberman J.A. was one upon what was at best a mixed
question of fact and law and that was not a question
which could be investigated by the Court of Appeal on
an appeal by the Crown from an acquittal, being beyond
the right of appeal granted by s. 605(l)(a) of the
Criminal Code.

The Queen v. Fitton, [1956] S.C.R. 958; Pichi v. The
Queen, [1971] S.C.R. 23; Boudreau v. The King, supra,
referred to.

discussion, des d6cisions ont 6t6 prises sur la question de
savoir si les d6clarations que l'accus6 a faites aux poli-
ciers, lorsqu'il 6tait assis dans leur voiture, peu aprbs
avoir repris conscience, 6taient libres et volontaires.

Le juge du procks a pris en consid6ration l'6tat phy-
sique et mental de l'accus6 tout d'abord pour d6cider si
une personne dans son 6tat pouvait 6tre influenc6e par
l'espoir d'un avantage ou la crainte d'un pr6judice en
faisant les d6clarations, alors qu'une personne normale
ne l'aurait peut-8tre pas 6t6 et, deuxiamement, pour
d6cider si, vu l'tat mental et physique, on peut vraiment
reconnaltre dans ces paroles les propos d'un esprit
totalement conscient. Le juge du procks avait un doute
raisonnable sur ces deux points et a donc jug6 les
d6clarations irrecevables. Un doute raisonnable du juge
du procks sur la question suffit A justifier son refus
d'admettre les d6clarations en preuve.

La Division d'appel a donc commis une erreur en
concluant que le juge du procks n'avait pas appliqu6 le
bon critbre. Lorsqu'on les rassemble, ses motifs indi-
quent qu'il a appliqu6 le critbre expos6 dans Boudreau c.
Le Roi, [1949] R.C.S. 262, et a tenu compte des fac-
teurs appropri6s pour parvenir A sa conclusion. Toute-
fois, on aurait trbs bien pu juger, de l'avis de cette Cour,
A tort, que ses motifs 6taient fond6s sur la valeur pro-
bante des d6clarations, plut6t que sur leur admissibilit6.

Le juge Lieberman, qui a expos6 les motifs de la
Division d'appel, a dit qu'A son avis, il n'y avait aucune
preuve, directe ou indirecte, permettant au juge du
procks de conclure qu'au moment des d6clarations, l'ac-
cus6 ne savait pas ce qu'il disait; il a aussi d6clar6 que
les conclusions du juge du procks 6taient fond6es sur des
conclusions de fait non 6tay6es par la preuve. Une
conclusion relative A l'absence de preuve est une conclu-
sion sur une question de droit, mais on ne peut, de l'avis
de cette Cour, dire qu'il y avait absence de preuve en
l'esp~ce. La preuve produite au voir dire 6tait abon-
dante. Les propos du juge Lieberman reviennent A con-
clure que la preuve n'6tait pas suffisante pour permettre
au juge du procks d'avoir un doute raisonnable sur
l'admissibilit6 des d6clarations. Vue sous cet angle, la
conclusion du juge Lieberman en est au mieux une sur
une question mixte de droit et de fait et la Cour d'appel
ne peut examiner ce genre de question lorsque le minis-
tare public interjette un appel d'un acquittement, car
cela excade le droit d'appel pr6vu au sous-al. 605(1)a)
du Code criminel.

Jurisprudence: La Reine c. Fitton, [1956] R.C.S. 958;
Pichi c. La Reine, [1971] R.C.S. 23; Boudreau c. Le
Roi, pr6cit6.

[ 1979] 2 R.C.S. 31WARD C. SA MAJESTP- LA REINE
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APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', allowing an
appeal by the Crown from the acquittal of the
appellant on a charge of criminal negligence caus-
ing death. Appeal allowed.

L. M. Sali, for the appellant.

Paul S. Chrumka, Q.C., for the respondent.

The judgment of the Court was delivered by

SPENCE J.-This is an appeal from the judg-
ment of the Appellate Division of the Supreme
Court of Alberta pronounced on October 7, 1977.
By that judgment, the said Appellate Division
allowed an appeal by the Crown from the acquittal
of the present appellant after trial by Manning J.
without a jury on April 13, 1977.

The appeal by the Crown is governed by s.
605(1)(a) of the Criminal Code which provides:

605. (1) The Attorney General or counsel instructed
by him for the purpose may appeal to the court of
appeal

(a) against a judgment or verdict of acquittal of a
trial court in proceedings by indictment on any
ground of appeal that involves a question of law alone.

The grounds of appeal advanced by the Crown
in its appeal to the said Appellate Division were
the following:
(1) That the learned Trial Judge erred in law in not

admitting into the evidence the statements made by
the Respondent in answer to the questions asked by
Police Officers, in that he erred in applying the test
of the weight to be given to such answers and
failing to apply the test of voluntariness as required
by law;

(2) That the learned Trial Judge erred in law in not
admitting into the evidence the statement in writing
given by the Respondent in compliance with his
obligation under the Highway Traffic Act, then in
force for the reason that this statement would not
be of sufficient weight;

(3) That the learned Trial Judge erred in law in dis-
missing the charge after the voir dire in the trial
although the Crown's case had not been closed, and
on objection from the Crown continuing to hear the

'[197811 W.W.R. 514, 38 C.C.C. (2d) 353.

POURVOI A l'encontre d'un arr8t de la Division
d'appel de la Cour supr8me de l'Albertal, qui a
accueilli l'appel interjet6 par le ministbre public de
l'acquittement de l'appelant sur une accusation
d'avoir caus6 la mort par n6gligence criminelle.
Pourvoi accueilli.

L. M. Sali, pour l'appelant.

Paul S. Chrumka, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE SPENCE-Ce pourvoi attaque un arrt
de la Division d'appel de la Cour supr8me de
l'Alberta rendu le 7 octobre 1977, qui accueillait
l'appel interjet6 par le ministbre public de l'acquit-
tement de l'appelant en l'esp6ce, aprbs un procks
devant le juge Manning, sans jury, le 13 avril
1977.

L'appel du ministbre public est r6gi par le
sous-al. 605(1)a) du Code criminel qui pr6voit:

605. (1) Le procureur g6n6ral ou un avocat ayant
requ de lui des instructions d cette fin peut introduire un
recours devant la cour d'appel

a) contre un jugement ou verdict d'acquittement
d'une cour de premibre instance A l'6gard de proc6du-
res par acte d'accusation sur tout motif d'appel qui
comporte une question de droit seulement,

Voici les motifs d'appel invoqu6s par le minis-
tare public devant la Division d'appel:

[TRADUCTION] (1) Le savant juge du proces a commis
une erreur de droit en refusant de recevoir en
preuve les d6clarations faites par l'intim6 en
r6ponse aux questions des policiers, en appliquant
incorrectement le critbre du poids i donner A pareil-
les r6ponses et en n'appliquant pas le critbre du
caractbre volontaire requis en droit;

(2) Le savant juge du proces A commis une erreur de
droit en refusant de recevoir en preuve la d6clara-
tion 6crite donn6e par l'intim6, conform6ment A
l'obligation que lui impose The Highway Traffic
Act alors en vigueur, au motif que cette d6claration
n'aurait pas assez de poids;

(3) Le savant juge du proces a commis une erreur de
droit en rejetant I'accusation aprbs le voir dire tenu
au procks, alors que le ministire public n'avait pas
termin6 sa preuve et, A la suite des objections du

[1978] 1 W.W.R. 514, 38 C.C.C. (2d) 353.
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rest of the evidence, whereby justice was not seen to
be done.

Giving the reasons for the Appellate Division,
Lieberman J.A. dealt with the second ground of
appeal in the following paragraph of his reasons:

I recognize that not having come to a conclusion as to
the voluntariness or otherwise of the statements in issue
herein, this portion of my judgment is purely academic,
however, I venture to express the respectful opinion that
the position with respect to statements made under the
compulsion of the Highway Traffic Act on the trial of a
charge under the Criminal Code is that if they are held
to be voluntary they are admissible; if they are held to
be involuntary they are in whole and in part, notwith-
standing the provisions of the Highway Traffic Act
inadmissible.

Therefore, the reasons of the Appellate Division
granting the Crown's appeal and directing a new
trial do not decide this second ground of appeal. It
was not urged by the Crown in argument in this
Court and it need not be further considered.

Lieberman J.A. dealt with the third ground of
appeal advanced by the Crown in the following
paragraph of his reasons:
(3) Premature Dismissal of Charge.

This ground of appeal can be disposed of by reference
to the words of the learned trial judge which I have
already quoted. There can be no doubt that after realiz-
ing his error the learned trial judge heard the remainder
of the evidence with an open mind. His premature
dismissal of the charge did not in any way affect his
final decision.

This ground of appeal was decided against the
Crown, the appellant in the Appellate Division. It
was not further dealt with in the argument before
this Court.

The appeal to this Court, therefore, is concerned
with the first ground of appeal. It must be noted
that under s. 605(1)(a) of the Code, which I have
quoted above, the appeal must be "on any ground
of appeal that involves a question of law alone".
The first question to be determined is whether
ground one is a ground of law alone or is, at its
best, a ground of mixed law and fact.

ministbre public, en continuant d'entendre le reste
de la preuve, de sorte qu'il appert que justice n'a
pas 6t6 faite.

En exposant les motifs de la Division d'appel, le
juge Lieberman a trait6 du deuxibme motif d'appel
dans l'alin6a suivant:

[TRADUCTION] Je reconnais que n'6tant parvenu A
aucune conclusion sur le caractbre volontaire ou autre
des d6clarations en litige en l'esp6ce, cette partie de ma
d6cision est purement th6orique; je dirai cependant, avec
6gards, qu'A l'instruction d'une accusation en vertu du
Code criminel, la rbgle concernant les d6clarations faites
sous la contrainte de The Highway Traffic Act est que si
on les juge volontaires, elles sont recevables en preuve; si
on les juge extorqu6es, elles sont compl6tement irreceva-
bles malgr6 les dispositions de The Highway Traffic
Act.

La Division d'appel, en accueillant I'appel du
ministbre public et en ordonnant un nouveau
procks, ne s'est donc pas prononc6e sur ce
deuxibme motif d'appel. Le ministbre public ne l'a
pas plaid6 devant cette Cour et il n'est pas n6ces-
saire de l'examiner davantage.

Le juge Lieberman s'est prononc6 sur le troi-
sime motif invoqu6 par le ministare public dans
I'alin6a suivant de ses motifs:
[TRADUCTION] (3) Rejet pr6matur6 de l'accusation

On peut juger de ce motif d'appel en se reportant A ce
que disait le savant juge du procks. Il est certain qu'a-
pros s'Etre rendu compte de son erreur, le savant juge du
procks a entendu le reste de la preuve sans ide pr6con-
que. Le rejet pr6matur6 n'a, en aucune fagon, influenc6
sa d6cision finale.

Le ministbre public, appelant devant la Division
d'appel, n'a donc pas eu gain de cause sur ce point.
Il n'a pas 6t6 plaid6 A nouveau devant cette Cour.

Ce pourvoi ne porte donc que sur le premier
motif d'appel. II faut souligner qu'aux termes du
sous-al. 605(1)a) du Code, pr6cit6, I'appel doit
porter (sur tout motif d'appel qui comporte une
question de droit seulements. II faut d'abord se
demander si le premier motif pose une question de
droit seulement ou, au mieux, une question mixte
de droit et de fait.

[ 1979] 2 R.C.S. WARD C. SA MAJESTE LA REINE Le Juge Spence 33



34 WARD V. HER MAJESTY THE QUEEN Spence J. [1979] 2 S.C.R.

Fauteux J., as he then was, in The Queen v.
Fitton2 , dealing with exactly the same problem as
to whether the admissibility of a statement made
by the accused was a question of law alone within
the then s. 598(1)(a), said at pp. 983-4:

... it is the submission of counsel for the respondent
that this Court has no jurisdiction to entertain this
ground of appeal for the reason that it does not involve a
question of law in the strict sense, but a pure question of
fact or at the most a question of mixed law and fact.
With this submission I am unable to agree. Whether or
not evidence is admissible is always a question to be
determined in the light of what the law is with respect to
the particular nature of the evidence tendered. While as
to certain subject-matters of evidence such as confes-
sions, this determination requires a prior examination of
the facts which, if judicially found to be within the rule
of law governing the admission of such evidence, will
render the same admissible, any question as to what the
rule is in the matter involves a question of law in the
strict sense.

The Queen v. Fitton in the Court of Appeal for
Ontario was an appeal by the accused after his
conviction at trial. That appeal was authorized by
the provisions of what is now s. 603(1)(a) which
allowed an appeal by an accused on any ground of
appeal that involved a question of law alone or on
a question of fact or of mixed fact and law with
leave of the court. This Court, in Fitton, was
concerned with the problem of whether the Court
of Appeal for Ontario had adopted the proper test
in considering the admissibility of the statement
and, as Fauteux J., as he then was, pointed out
that was a question of law. The consideration by
the Court of Appeal for Ontario had been, in my
view, a question of mixed law and fact. In the
appeal to the Appellate Division in the instant case
the Crown was, by the provisions of s. 605(1)(a),
limited to the question of law alone and not to
questions of fact or of mixed law and fact and the
jurisdiction of the Court was similarly limited.

I now turn to consider the reasons for judgment
of the Appellate Division as delivered by Lieber-

2 [1956] S.C.R. 958.

Dans l'arr8t La Reine c. Fitton2 , le juge Fau-
teux, alors juge puin6, a examin6 exactement le
m8me probl6me, savoir si l'admissibilit6 d'une
d6claration faite par l'accus6 6tait une question de
droit seulement, aux termes du sous-al. 598(1)a),
alors en vigueur, et a dit aux pp. 983 et 984:
[TRADUCTION] ... I'avocat de l'intim6 pr6tend que cette
Cour n'a pas comptence pour connaitre de ce motif
d'appel parce qu'il ne porte pas sur une question de droit
au sens strict, mais sur une simple question de fait ou,
tout au plus, sur une question mixte de droit ou de fait.
Je ne peux me rallier A cette proposition. L'admissibilit6
d'une preuve doit toujours 8tre d6cid6e A la lumibre des
r6gles de droit s'appliquant A la nature particulibre de la
preuve soumise. Bien que, pour certaines sortes de preu-
ves, tels les aveux, cette d6cision exige un examen
pr6alable des faits qui vont la rendre recevable si l'on
d6cide qu'ils satisfont A la rbgle de droit r6gissant l'ad-
missibilit6 de pareille preuve, toute question relative A la
d6termination de la r6gle applicable est une question de
droit au sens strict.

La Reine c. Fitton, en Cour d'appel de l'Ontario,
portait sur l'appel interjet6 par I'accus6 de sa
d6claration de culpabilit6 au procks. Cet appel
avait 6t6 interjet6 en vertu des dispositions que l'on
trouve maintenant au sous-al. 603(1)a), qui per-
mettent A un accus6 d'interjeter appel pour tout
motif d'appel comportant une simple question de
droit ou, avec l'autorisation de la Cour, pour tout
motif d'appel comportant une question de fait ou
une question de droit et de fait. Dans l'arrit
Fitton, cette Cour devait se demander si la Cour
d'appel de l'Ontario avait appliqu6 le bon critbre
en d6cidant de l'admissibilit6 de la d6claration et,
comme l'a fait remarquer le juge Fauteux, alors
juge puin6, c'6tait lIA une question de droit. A mon
avis, I'examen par la Cour d'appel de l'Ontario
6tait une question mixte de droit et de fait. En
l'esp6ce, I'appel du ministbre public A la Division
d'appel est limit6, aux termes de l'al. 605(1)a), A
une question de droit seulement et non aux ques-
tions de fait ou aux questions mixtes de droit et de
fait et la comp6tence de la Cour est limit6e dans la
meme mesure.

J'examinerai maintenant les motifs de jugement
de la Division d'appel prononc6s par le juge Lie-

2 [1956] R.C.S. 958.
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man J.A. The learned justice on appeal, in a very
detailed consideration of the whole trial, said:

A review of this evidence and of the ruling and
comments of the learned trial judge make it abundantly
clear that his ruling was based upon the conclusion he
drew as to the state of mind of the respondent at the
time that the statements in question were given and the
effect that such state of mind would have upon the
reliability of the statements and the weight to be given
them.

He later continued:

In my view the state of mind of the respondent in the
case at bar at the time that the statements in question
were made is a relevant factor to be taken into consider-
ation when coming to the conclusion as to the voluntari-
ness of the statement and therefore the learned trial
judge was not in error in doing so; but that is not the end
of the matter.

The principle that emerges from the cases dealing
with "state of mind" as it affects the voluntariness of a
statement is that unless the "state of mind" is such that
it can be concluded that the person making the state-
ment did not know what he was saying to the extent that
the words used did not, because of his condition, amount
to his statement, the statement should not be excluded
on that ground alone.

It may be that the conduct of or the words used by the
persons in authority, which would not to a normal
person amount to inducements or threats, would be
taken as such by a person in an abnormal state of mind
and that therefore the statement would not be voluntary.
There is, however, no evidence of that set of circum-
stances in this case and indeed the learned trial judge
does not arrive at his ruling on the voir dire upon this
basis.

In my respectful view there is absolutely no evidence,
either direct or circumstantial, upon which the learned
trial judge could arrive at a conclusion that the respond-
ent at the time material to the statements did not know
what he was saying in the sense that his words did not
amount to his statement, the evidence is all to the
contrary. There is no doubt in my mind that the ruling
of the trial judge was based primarily upon a question of
what weight should be given to the statements.

The ruling of the learned trial judge was based upon
findings of fact unsupported by the evidence and upon a
misapplication of the rule as to the admissibility of
statements and accordingly was an error on a question
of law alone.

A new trial must therefore be ordered.

berman. Aprbs un examen minutieux de tout le
procks, le savant juge A dit:

[TRADUCTION] L'examen de cette preuve, de la d6ci-
sion et des commentaires du savant juge du procks
d6montre clairement que sa d6cision est fond6e sur sa
conclusion quant A l'6tat d'esprit de l'intim6 au moment
od il a fait les d6clarations en question, et quant A l'effet
de pareil 6tat d'esprit sur la cr6dibilit6 des d6clarations
et le poids A leur accorder.

II a poursuivi:

[TRADUCTION] A mon avis, I'6tat d'esprit de l'intim6,
en I'esp6ce, au moment od il a fait les d6clarations en
question, est un facteur pertinent dont il faut tenir
compte pour d6cider de leur caractbre volontaire. Le
savant juge n'a donc commis aucune erreur en le faisant.
Mais la question n'est pas r6gl6e pour autant.

Le principe qui se d6gage des d6cisions traitant de
l'aftat d'esprits et de son effet sur le caractare volontaire
d'une d6claration est qu'A moins d'un a6tat d'esprit, tel
que l'on puisse conclure que la personne qui a fait la
d6claration ne savait pas ce qu'elle disait au point oa
l'on ne peut, en raison de son 6tat, consid6rer ses paroles
comme une d6claration, celle-ci ne devrait pas 8tre
exclue pour ce seul motif.

Il se peut que la conduite ou les paroles des personnes
ayant autorit6, qu'une personne normale ne percevrait
pas comme des incitations ou des menaces, soient consi-
d6r6es comme telles par une personne dans un 6tat
d'esprit anormal et, qu'en cons6quence, la d6claration ne
soit pas volontaire. Cependant, il n'y a, en l'espce,
aucune preuve de pareilles circonstances et, en fait, le
savant juge du procks n'a pas rendu sa d6cision au voir
dire sur ce fondement.

Avec 6gards, je pense qu'aucune preuve, directe ou
indirecte, ne permettait au juge du procks de conclure
qu'au moment des d6clarations, l'intim6 ne savait pas ce
qu'il disait, au point que ses paroles ne peuvent 8tre
consid6r6es comme une d6claration; toute la preuve
indique le contraire. A mon avis, il est indubitable que la
d6cision du juge du procks 6tait d'abord fond6e sur le
poids A donner aux d6clarations.

La d6cision du savant juge 6tait fond6e sur des con-
clusions de fait non 6tay6es par la preuve et sur une
application erron6e de la ragle sur l'admissibilit6 des
d6clarations, ce qui constitue donc une erreur sur une
question de droit seulement.

Il faut donc ordonner un nouveau proces.

35[ 1979] 2 R.C.S. WARD C. SA MAJESTA LA REINE Le Juge Spence



36 WARD V. HER MAJESTY THE QUEEN Spence J. [1979] 2 S.C.R.

It is, therefore, apparent that the judgment of
the Appellate Division is based upon the conclu-
sion that the test applied to the admissibility of the
statements by Manning J. was the wrong test and
that, in fact, he was determining the weight or
probative value which properly would be assigned
to the statements after it had been determined
they were in law admissible. That, as I have said,
is a pure question of law upon which the Appellate
Division had jurisdiction. In my view, that conclu-
sion by the Appellate Division is in error.

The matter is difficult to determine because
Manning J. never did give separate and formal
reasons for judgment for his conclusion but rather
engaged in a discussion with Crown counsel during
his consideration of the question of admissibility.
It is perhaps noteworthy that counsel for the
accused, here appellant, said very little during this
discussion which covered many pages of the evi-
dence and it was apparent that the learned trial
judge was able to arrive at his conclusion without
calling upon counsel for the accused to present
argument.

The learned trial judge was trying the accused
upon a charge under s. 203 of the Criminal Code,
that of causing death by criminal negligence, with-
out the intervention of a jury. None the less he did
purport to have a formal voir dire as to the
admissibility of the statements and that voir dire
continued over many days being interrupted on
several occasions to permit the Crown to produce
further witnesses who might give evidence upon
the subject. In addition, the accused gave evidence
upon the voir dire and called witnesses. His coun-
sel finally stated, "No further evidence on the voir
dire, my lord", to which counsel for the Crown
added "No rebuttal evidence, my lord". The Court
then called on the Crown to make its submission
and throughout that submission the learned trial
judge made statements from which I have
abstracted what I believe to be the learned trial
judge's ruling. Firstly, he said:
Oh, I think considering the evidence, as a whole, Mr.
Sood, that I am not-I am not satisfied that what this
young man said to the police officers were something
that he was fully responsible for. I don't think it has
been established that what he said was said freely and
voluntarily. There is no criticism to be offered to the

Il est, en cons6quence, manifeste que la Division
d'appel a fond6 sa d6cision sur la conclusion que le
juge Manning n'a pas appliqu6 le bon critbre pour
d6cider de l'admissibilit6 des d6clarations et a, en
fait, 6valu6 le poids ou la valeur probante qu'il
conviendrait de leur accorder aprbs avoir d6cid6 de
leur admissibilit6 en droit. Il s'agit 1A, comme je
l'ai dit, d'une pure question de droit A l'6gard de
laquelle la Division d'appel 6tait comp6tente. A
mon avis, cette conclusion de la Division d'appel
est erron6e.

Cette question est difficile A trancher parce que
le juge Manning n'a pas expos6 de motifs de
jugement distincts et formels A l'appui de sa con-
clusion, mais a simplement discut6 avec le substi-
tut pendant son examen de la question de l'admis-
sibilit6. II faut noter que l'avocat de l'accus6,
I'appelant en l'esp~ce, n'a pas dit grand-chose pen-
dant cette discussion qui represente plusieurs pages
de transcription, et il est manifeste que le savant
juge a pu parvenir A sa d6cision sans inviter l'avo-
cat de l'accus6 A pr6senter son argumentation.

Le savant juge du procks, si6geant seul, devait se
prononcer sur l'accusation, port6e contre l'accus6
aux termes de l'art. 203 du Code criminel, d'avoir,
par n6gligence criminelle, caus6 la mort d'une
autre personne. N6anmoins, il a voulu tenir un voir
dire sur l'admissibilit6 des d6clarations et ce voir
dire a dur6 plusieurs jours avec maintes interrup-
tions pour permettre au ministbre public de citer
des t6moins qui pourraient d6poser sur la question.
De plus, I'accus6 a t6moign6 au voir dire et a cit6
des t6moins. Finalement, son avocat a d6clar6
[TRADUCTION] a(Nous n'avons aucune autre
preuve A pr6senter au voir dire, Votre Seigneuries
et le substitut a ajout6 [TRADUCTION] (Aucune
contre-preuve, Votre Seigneuries. Ensuite, la cour
a demand6 au ministbre public de pr6senter sa
plaidoirie pendant laquelle le savant juge du procks
a fait des observations dont j'extrais ce qui est, A
mon avis, sa d6cision. II dit tout d'abord:
[TRADUCTION] Me Sood, compte tenu de toute la
preuve, je ne suis pas-e ne suis pas convaincu que ce
jeune homme 6tait totalement responsable de ce qu'il a
dit aux policiers. Je ne crois pas que l'on ait prouv6 que
sa d6claration 6tait libre et volontaire. On ne peut
adresser aucune critique aux policiers. Leur devoir exige
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police. It is their duty to inquire of him what he did
remember and he made some statements to them, but
these statements we feel should not be admitted as
evidence against a person until we are satisfied that they
are made freely and voluntarily and there are many
different circumstances that have been considered by the
courts. I remember one case-I can't remember the
name of it now, but it is a decision of the late Chief
Justice Duff when he was a trial judge in British
Columbia and there is a young man who was in a
somewhat weakened state. He was in a disturbed state
and he was being taken by two police officers from one
building to another. They were in uniform and they-
the late Chief Justice seemed to think that the fact these
two men were in uniform and that this boy was in a
state of some disturbance was enough to rule out the
things that he said as being said freely and voluntarily.
So my feeling is that whatever was said under the-at
the time in question is something that I should not listen
to.

MR. SOOD: Is that your ruling, my lord?

THE COURT: That is my ruling, yes.

(The underlining is my own.)

Perhaps counsel for the Crown was in some
doubt as to whether the matter was thereby con-
cluded because he continued to make submissions
to the learned trial judge to which the learned trial
judge replied and on the next page of the tran-
script the learned trial judge said:

THE COURT: I think you are going to have to argue
this before the Appellate Division if you want to
say anything further, Mr. Sood, because my feel-
ing is that it is not a statement that I should
consider.

Counsel for the Crown then proceeded to
adduce further evidence and it turned out immedi-
ately that such evidence was addressed to the
admission of a statement which the accused was
required to make, had he been the driver, under
the provisions of The Highway Traffic Act of
Alberta, the exclusion of which was the second
ground of appeal to the Appellate Division. It
would seem that in the consideration of the
admissibility of that statement both the Court and
the Crown strayed back into the issue of the
admissibility of the statement made to the police
officers at the scene of the accident. The learned

qu'ils lui demandent ce qui s'est pass6 et il leur a fait des
d6clarations, mais, celles-ci ne doivent pas 8tre admises
en preuve avant que nous ne soyons convaincus qu'elles
ont 6t6 faites librement et volontairement et il y a bien
des circonstances dont les tribunaux ont tenu compte. Je
me souviens d'une affaire---dont j'oublie le nom mainte-
nant, mais c'est un jugement de feu le juge en chef Duff,
alors juge de premiere instance en Colombie-Britanni-
que; il s'agissait d'un jeune homme dans un 6tat d'assez
grande faiblesse; son esprit 6tait trbs troubl6 et deux
policiers l'amenaient d'un local A l'autre. Ces derniers
portaient l'uniforme et ils-feu le juge en chef a pens6
que le fait que ces deux hommes portaient l'uniforme et
que ce gargon 6tait trbs troubl6 suffisait A 6carter ses
d6clarations, comme n'ayant pas 6t6 faites librement et
volontairement. Aussi, je crois que je ne peux rien
entendre de ce qui s'est dit au moment en question.

M* SOOD: Est-ce votre d6cision, Votre Seigneurie?

LA COUR: Oui, c'est ma d6cision.

(C'est moi qui souligne.)

Le substitut n'6tait pas certain que la question
6tait r6gl6e, puisqu'il a continu6 A pr6senter ses
arguments auxquels le savant juge du procks a
r6pondu. A la page suivante de la transcription, on
lit ce que le savant juge du procks a dit:

[TRADUCTION] LA COUR: M, Sood, vous devrez
plaider cela en Division d'appel si vous d6sirez
ajouter autre chose, car je suis d'avis que je ne
peux tenir compte de cette d6claration.

Le substitut a continu6 de produire des 616ments
de preuve et il s'av6ra imm6diatement que cette
preuve visait l'admission d'une d6claration que
l'accus6 aurait 6t6 contraint de faire, s'il avait 6t6
le conducteur, aux termes de The Highway Traffic
Act de l'Alberta, et dont l'exclusion constitue le
deuxibme motif d'appel A la Division d'appel. II
appert qu'en examinant l'admissibilit6 de cette
d6claration, la cour et le ministbre public sont
revenus A la question de l'admissibilit6 de la d6cla-
ration faite aux policiers sur les lieux de l'accident.
Le savant juge du procks s'est prononc6 sur l'ad-
missibilit6 de la d6claration obtenue sous l'autorit6
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trial judge made his ruling as to the admissibility
of the statement obtained by virtue of the provi-
sions in The Highway Traffic Act in these words:
... and consequently I think, Mr. Sood, that I should
not listen to what the constable has to say about the
statement he got from the accused which the accused
was obliged to give him by virtue of the provisions of the
Vehicle and Highway Traffic Act.

Although discussion between counsel for the
Crown and the learned trial judge seems to have
continued thereafter, that discussion perhaps
should be assigned to another and a related topic.
The learned trial judge addressing counsel for the
Crown, said:

THE COURT: Am I right that you are suggesting
this, that you thought that perhaps the voir dire
would result in everything that was said becoming
admissible and now that I have decided against
you on that you want to return, and I don't say
this critically, of course, at all, you want to return
to the position that you were originally taking, and
that is that the spontaneous statements should be
admitted without a voir dire?

There, the learned trial judge was dealing with
the argument of the Crown that the very state-
ments which the learned trial judge had already
ruled inadmissible upon the voir dire should be
admitted even without a voir dire on the ground
that they were made in a fashion which Crown
counsel termed "spontaneously" and which he
described as "something which is said completely
voluntarily without any invitation having been ex-
tended for the purpose is not necessarily to be
subjected to a voir dire to be brought on the
record. It is part of what is known in common law
and English law as res gestae ... And therefore a
voir dire is not required . . .".

The learned trial judge disposed of the applica-
tion to have these statements admitted as part of
the res gestae in the words,
Well, Mr. Sood, I think there is a lot of merit in your
suggestion, but I am going to resolve the doubt in favour
of the accused in this case, and say that I think that I
should not hear about it.

It is my opinion that the rulings as variously
stated above are rulings as to whether the state-
ments made to the police officers, when the
accused was sitting in the police car very shortly

de The Highway Traffic Act en ces termes:

[TRADUCTION] ... et je suis done d'avis, Me Sood, que
je ne dois pas 6couter ce que le constable a A dire sur la
d6claration qu'il a obtenue de l'accus6 et que celui-ci
6tait contraint de faire en vertu des dispositions de The
Vehicle and Highway Traffic Act.

Le substitut et le savant juge du procks ont
apparemment poursuivi leur discussion par la
suite, mais celle-ci devrait peut-8tre 8tre rattach6e
A un autre sujet connexe. S'adressant au substitut,
le savant juge du procks a dit:

[TRADUCTION] LA COUR: Ai-je raison de croire
que vous sugg6rez ceci: vous croyiez que peut-6tre
le voir dire favoriserait la recevabilit6 de tout ce
qui s'est dit, mais que, comme j'ai d6cid6 le con-
traire sur ce point, vous voulez revenir, bien sir, je
dis ceci sans vouloir vous critiquer, A votre position
initiale, c'est-A-dire que les d6clarations sponta-
n6es devraient 8tre admises sans voir dire?

Le savant juge du procks traitait alors de l'argu-
ment du ministbre public selon lequel les d6clara-
tions m8mes qu'il avait d6jA jug6es irrecevables au
voir dire devraient 8tre admises sans voir dire,
parce qu'elles avaient 6t6 faites d'une manibre que
le substitut a qualifi6e de ospontan6ev et que, selon
lui, [TRADUCTION] ((quelque chose qui est dit tout
A fait volontairement, sans aucune incitation A
cette fin, n'est pas n6cessairement assujetti A un
voir dire qui doit 8tre vers6 au dossier. Cela fait
partie de ce que la common law et le droit anglais
d6signent par la res gestae ... et donc, un voir
dire ne s'impose pas ... v.

Le savant juge du procks a tranch6 la demande
d'admission de ces d6clarations en tant que res
gestae, dans les termes suivants:
[TRADUCTION] Me Sood, votre suggestion n'est pas sans
m6rite, mais je donne le b6n6fice du doute A l'accus6, en
1'esphce, et je dis qu'A mon avis, je ne dois rien entendre
A ce sujet.

J'estime que les d6cisions susmentionn6es, expri-
m6es de diverses fagons, portent sur la question de
savoir si les d6clarations que l'accus6 a faites aux
policiers, lorsqu'il 6tait assis dans leur voiture, peu
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after he recovered consciousness, were freely and
voluntarily given. It is true that the learned trial
judge was much concerned as to the physical
condition of the accused at the time he is alleged
to have made these statements but, as Lieberman
J.A. pointed out in his reasons given for the Appel-
late Division, the state of mind of a person is one
of the factors to be taken into consideration in
coming to a conclusion as to its voluntariness.
Lieberman J.A. specifically adopted the statement
of Rand J. in Fitton, supra, at p. 962:
The cases of torture, actual or threatened, or of una-
bashed promises are clear; perplexity arises when much
more subtle elements must be evaluated. The strength of
mind and will of the accused, the influence of custody,
and surroundings, the effect of questions or of conversa-
tion, all call for delicacy in appreciation of the part they
have played behind the admission, and to enable the
court to decide whether what was said was freely and
voluntarily said, that is, was free from the influence of
hope or fear aroused by them.

He also adopted the view of Bull J.A. in R. v.
Santinon3, at pp. 115 and 116.

The learned trial judge did indicate that he was
considering the condition of the accused on that
very topic and its effect on whether the accused
did have any hope of advancement or fear of
prejudice when he referred to the decision of Duff
J., as he then was, in the first quotation I have
made from his ruling.

In Pichi v. The Queen4, Hall J. gave a judgment
for the majority of the Court expressly adopting
the well-known statement of Rand J. in Boudreau
v. The King5, when he said at pp. 269-70:

The cases of Ibrahim v. Rex, [1914] A.C. 599, Rex v.
Voisin, [1918] 1 K.B. 531 and Rex v. Prosko, 63 S.C.R.
226, lay it down that the fundamental question is wheth-
er the statement is voluntary. No doubt arrest and the
presence of officers tend to arouse apprehension which a
warning may or may not suffice to remove, and the rule
is directed against the danger of improperly instigated
or induced or coerced admissions. It is the doubt cast on
the truth of the statement arising from the circum-

3 [1973] 3 W.W.R. 113.
4 [1971] S.C.R. 23.
5 11949] S.C.R. 262.

apres avoir repris conscience, 6taient libres et
volontaires. Il est vrai que le savant juge du procks
s'inqui6tait beaucoup de 1'6tat physique de l'accus6
au moment of il aurait fait ces d6clarations mais,
comme le fait remarquer le juge Lieberman dans
les motifs qu'il a expos6s pour la Division d'appel,
1'6tat d'esprit d'une personne est un des facteurs
dont il faut tenir compte en d6cidant du caractbre
volontaire d'une d6claration. Le juge Lieberman
s'est formellement ralli6 A la d6claration du juge
Rand dans l'arr8t Fitton, pr6cit6, A la p. 962:
[TRADUCTION] Les cas de torture ou de menaces de
torture ou de promesses 6hont6es sont clairs; la situation
se complique lorsque des 616ments beaucoup plus subtils
doivent 8tre 6valubs. La force d'esprit et la volont6 de
l'accus6, I'effet de la d6tention, de l'environnement, la
port6e des questions ou de la conversation, tout cela
exige une analyse minutieuse de leur rble dans l'aveu et
sert A la Cour pour d6terminer si la d6claration a 6t6
libre et volontaire, c'est-A.-dire exempte de l'influence
d'un espoir ou d'une crainte qu'ils auraient pu susciter.

Il s'est 6galement ralli6 A l'opinion du juge d'appel
Bull, dans l'arr8t R. v. Santinon', aux pp. 115 et
116.

Le savant juge du procks a effectivement dit
qu'il tenait compte de l'6tat de l'accus6 A cet 6gard
et de son effet sur le point de savoir si l'accus6
nourrissait l'espoir d'un avantage ou craignait un
pr6judice, lorsqu'il a mentionn6 la d6cision du juge
Duff, tel 6tait alors son titre, dans le premier
extrait de ses motifs que j'ai cit6.

Dans l'arrat Pichi c. La Reine4, le juge Hall a
prononc6 le jugement au nom de la majorit6 de la
Cour et adopt6 express6ment cet 6nonc6 bien
connu du juge Rand dans l'arr8t Boudreau c. Le
Roil, (aux pp. 269 et 270):

[TRADUCTION] Les affaires Ibrahim v. Rex, [1914]
A.C. 599, Rex v. Voisin, [1918] 1 K.B. 531 et Le Roi c.
Prosko, 63 R.C.S. 226 posent en principe que la ques-
tion fondamentale est d'6tablir si la d6claration est
volontaire. Sans aucun doute, I'arrestation et la pr6sence
des policiers tendent A susciter une certaine crainte
qu'une mise en garde peut suffire ou ne pas suffire A
dissiper; la r~gle vise A 6carter le risque d'aveux provo-
qu6s irr6gulibrement, soutir6s ou extorqu6s. C'est le

[1973] 3 W.W.R. 113.
4 [1971] R.C.S. 23.
5 [1949] R.C.S. 262.
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stances in which it is made that gives rise to the rule.
What that statement should be is that of a man free in
volition from the compulsions or inducements of author-
ity and what is sought is assurance that that is the case.
The underlying and controlling question then remains: is
the statement freely and voluntarily made?

I have underlined the last sentence in Rand J.'s
statement to indicate that in my view the examina-
tion of whether there was any hope of advance-
ment or fear of prejudice moving the accused to
make the statements is simply an investigation of
whether the statements were "freely and voluntari-
ly made". In my view, there is a further investiga-
tion of whether the statements were freely and
voluntarily made even if no hope of advantage or
fear of prejudice could be found in consideration of
the mental condition of the accused at the time he
made the statements to determine whether or not
the statements represented the operating mind of
the accused. In my view, Manning J. engaged in a
consideration of both the mental and physical
condition of the accused, firstly, to determine
whether a person in his condition would be subject
to hope of advancement or fear of prejudice in
making the statements, when perhaps a normal
person would not, and, secondly, to determine
whether, due to the mental and physical condition,
the words could really be found to be the utter-
ances of an operating mind. Manning J. had a
reasonable doubt of both issues and, therefore,
found the statements to be inadmissible. It is not
denied that a reasonable doubt on the part of the
trial judge upon the issue is sufficient to justify his
refusal to admit the statements in evidence.

I, therefore, am of the opinion that the Appel-
late Division was in error when it found that the
learned trial judge did not apply the proper test
and that when gathered together, as I have done,
his reasons indicate that he did use the proper test
as outlined in Boudreau, supra, and considered
proper matters in arriving at his conclusion,
although I am quite ready to agree that the
learned trial judge's reasons could well have been
considered, in my view, erroneously, as being a
decision based on the probative value rather than
the admissibility of the statements. It is significant

doute que les circonstances oAi elle est faite font naitre
sur la v6racit6 de la d6claration qui donne lieu A la rfgle.
La d6claration doit 6tre celle d'une personne dont la
volont6 est libre de contraintes ou d'incitations de l'auto-
rit6 et ce que l'on recherche c'est l'assurance que tel est
bien le cas. La question fondamentale et d6cisive est
donc celle-ci: la d6claration a-t-elle 6t6 faite librement et
volontairement?

J'ai soulign6 la dernibre phrase de cet extrait
pour indiquer qu'A mon avis, lorsque l'on cherche A
savoir s'il y a eu espoir d'un avantage ou crainte
d'un pr6judice incitant l'accus6 A faire des d6clara-
tions, on essaie simplement de savoir si les d6clara-
tions ont 6t6 (faites librement et volontairementx.
A mon avis, il faut en outre, m8me lorsqu'on ne
peut 6tablir qu'il y a eu espoir d'un avantage ou
crainte d'un pr6judice, se demander si les d6clara-
tions ont 6t6 faites librement et volontairement,
compte tenu de l'6tat mental de l'accus6 au
moment oi il les a faites pour d6terminer si elles
refl6tent I'6tat d'esprit conscient de l'accus6. A
mon avis, le juge Manning a pris en consid6ration
l'6tat physique et mental de l'accus6 tout d'abord
pour d6cider si une personne dans son 6tat pouvait
8tre influenc6e par l'espoir d'un avantage ou la
crainte d'un pr6judice en faisant les d6clarations,
alors qu'une personne normale ne l'aurait peut-8tre
pas 6t6 et, deuxibmement, pour d6cider si, vu l'6tat
mental et physique, on peut vraiment reconnaitre
dans ces paroles les propos d'un esprit totalement
conscient. Le juge Manning avait un doute raison-
nable sur ces deux points et a donc jug6 les d6cla-
rations irrecevables. On ne nie pas qu'un doute
raisonnable du juge du procks sur la question suffit
A justifier son refus d'admettre les d6clarations en
preuve.

Je suis donc d'avis que la Division d'appel a
commis une erreur en concluant que le savant juge
du procks n'avait pas appliqu6 le bon critbre et,
lorsqu'on les rassemble comme je l'ai fait, ses
motifs indiquent qu'il a appliqu6 le critbre expos6
dans Boudreau, pr6cit6, et a tenu compte des
facteurs appropri6s pour parvenir A sa conclusion.
Toutefois, je suis dispos6 A reconnaitre que l'on
aurait trds bien pu juger, A mon avis, A tort, que les
motifs du savant juge du procks 6taient fond6s sur
la valeur probante des d6clarations, plut6t que sur
leur admissibilit6. Il est significatif que le savant
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that the learned trial judge indicated his opinion as
to the limited probative value of the statements
had he admitted them, when he pointed out that
his ruling excluding them could not result in a
miscarriage of justice, saying:
Now, I am going to add this remark, which I hope is not
out of place in these proceedings and that is that we did
hear evidence yesterday in the voir dire, and, of course, I
can't banish that from my mind. I did hear it. There is
evidence that this boy was in a state of shock. Now, the
police officers did not notice it. They did not think so.
But there are lots of times we know when a person is in
a state of shock he is really completely irresponsible for
what he says when it does not appear to be so to people
that see him. Consequently I think that no matter what
he said at that time I have great doubts as to what
weight should be given to it. If he says I drove the car, I
think I would be inclined to say well, he said that, but he
now says he can't remember, and he said later that
morning he didn't know what happened. He didn't know
what had taken place. And I wouldn't feel that a person
should be convicted of a very serious offence as this is on
the basis of an admission that he was the driver of the
car when there is so much which points to the fact that
he does not really know whether he was driving or
whether he was not. It raises a doubt as to whether he
was the driver or not.

As I have said, Lieberman J.A. gave reasons in
very considerable detail and throughout quoted
extensively from the record of the evidence in the
voir dire. I have already quoted Lieberman J.A.'s
statement that in his view there was absolutely no
evidence, either direct or circumstantial upon
which the learned trial judge could arrive at a
conclusion that the accused at the times material
to the statements did not know what he was saying
and the further statement that the rulings of the
learned trial judge were based upon findings of
fact unsupported by evidence. A finding that there
was no evidence is, of course, a finding upon a
question of law but it is, in my view, impossible to
say that in this case there was no evidence. There
was a mass of evidence upon the voir dire and that
mass of evidence considered by Lieberman J.A.
upon the very issues which I have discussed above.
I can only understand Lieberman J.A.'s words as
being a conclusion that the evidence was not suffi-
cient to justify the learned trial judge having any
reasonable doubt that the statements were admis-
sible. Understood in that fashion, the conclusion of

juge du procks se soit prononc6 sur la valeur
probante limit6e des d6clarations, les efit-il admi-
ses, lorsqu'il a dit que sa d6cision de les exclure ne
pouvait entrainer un d6ni de justice:

[TRADUCTION] J'ajouterai maintenant cette remarque
qui, je l'espbre, n'est pas d6plac6e dans ces proc6dures.
Nous avons entendu hier une preuve au voir dire et je ne
peux, bien stir, la chasser totalement de mon esprit. Je
l'ai entendue. Selon la preuve ce gargon 6tait dans un
6tat de choc et les policiers ne l'ont pas remarqub. Ils
n'ont pas eu cette impression. II arrive souvent qu'une
personne dans un 6tat de choc ne sache pas du tout ce
qu'elle dit alors que les personnes qui la voient ne s'en
rendent pas compte. Ainsi, quoi qu'il ait dit A ce
moment, je me demande vraiment quelle importance il
faut accorder A ses paroles. S'il a dit qu'il conduisait la
voiture, je serais port6 A dire, bon, il a dit cela, mais il
dit maintenant qu'il ne se souvient pas et il a dit plus
tard, ce matin-lA, qu'il ne savait pas ce qui s'6tait pass6.
Il ne savait pas ce qui 6tait arriv6. Je ne crois pas que
l'on doive condamner une personne pour une infraction
aussi grave parce qu'elle a admis 8tre le conducteur de
la voiture lorsque tellement d'616ments indiquent qu'elle
ne sait pas vraiment si elle conduisait ou si elle ne
conduisait pas. 11 subsiste un doute quant A savoir s'il
conduisait ou non.

Comme je l'ai dit, le juge Lieberman a donn6
des motifs trbs d6taill6s dans lesquels il a cit6 de
longs extraits de la preuve produite au voir dire.
J'ai d6jA cit6 le passage odi il dit qu'A son avis, il
n'y avait aucune preuve, directe ou indirecte, per-
mettant au savant juge du proc~s de conclure
qu'au moment des d6clarations, I'accus6 ne savait
pas ce qu'il disait et, I'autre passage, ofi il dit que
les conclusions du savant juge du procks 6taient
fond6es sur des conclusions de fait non 6tay6es par
la preuve. Une conclusion relative A l'absence de
preuve est, bien sfir, une conclusion sur une ques-
tion de droit, mais on ne peut, A mon avis, dire
qu'il y avait absence de preuve en l'esp6ce. La
preuve produite au voir dire 6tait abondante et le
juge Lieberman l'a analys6e par rapport aux ques-
tions que j'ai examin6es plus tit. A mon avis, les
propos du juge Lieberman reviennent A conclure
que la preuve n'6tait pas suffisante pour permettre
au juge du procks d'avoir un doute raisonnable sur
l'admissibilit6 des d6clarations. Vue sous cet angle,
la conclusion du juge Lieberman en est au mieux
une sur une question mixte de droit et de fait et la
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Lieberman J.A. is one upon what is at best a
mixed question of fact and law and that is not a
question which can be investigated by the Court of
Appeal on an appeal by the Crown from an acquit-
tal, being beyond the right of appeal granted by s.
605(1)(a) of the Criminal Code.

For these reasons, I would allow the appeal, set
aside the decision of the Court of Appeal and
restore the acquittal pronounced by Manning J.
after trial.

Appeal allowed.

Solicitor for the appellant: L. M. Sali, Calgary.

Solicitor for the respondent: P. S. Chrumka,
Calgary.

Cour d'appel ne peut examiner ce genre de ques-
tion lorsque le ministbre public interjette un appel
d'un acquittement, car cela exc6de le droit d'appel
pr6vu au sous-al. 605(1)a) du Code criminel.

Pour ces motifs, je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arrt de la Cour d'appel et de
r6tablir le verdict d'acquittement prononc6 par le
juge Manning A l'issue du procks.

Pourvoi accueilli.

Procureur de l'appelant: L. M. Sali, Calgary.

Procureur de l'intimie: P S. Chrumka,
Calgary.
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A.V.G. Management Science Ltd.
(Plaintiff) Appellant;

and

Barwell Developments Ltd., Cambie
Construction Ltd., Canada Permanent Trust
Company and Raymond Outtrim
(Defendants) Respondents.

1978: November 23; 1978: December 21.

Present: Laskin C.J. and Ritchie, Spence, Dickson and
Estey JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Sale of land - Inability of vendors to give title -
Agreeing in effect to sell to two different purchasers -
No fraud or bad faith on part of vendors - Damages
- Rule in Bain v. Fothergill not applicable - Whether
Rule in Bain v. Fothergill should no longer be followed
in common law Canada - Land Registry Act, R.S.B.C.
1960, c. 208, s. 38 Jam. 1971, c. 30, s. 7].

On November 21, 1973, the respondents accepted an
offer from Jordan Development Corporation Ltd. to
purchase an apartment building for $495,000. The
agreement was subject to a provision for the benefit of
the purchaser Jordan, to be met by 12 noon on Novem-
ber 28, 1973. On November 23, 1973, the appellant
made an offer, open for acceptance until 11 p.m. on
November 29, 1973, to purchase the same property for
$515,000. The vendors mistakenly concluded after noon
on November 28, 1973, that the Jordan deal was off for
failure of Jordan to meet the provision in its contract,
and they accepted the appellant's offer at 2:00 p.m. on
that day. Jordan refused to accept a return of its deposit
tendered by the vendors, and on December 10, 1973,
lodged a caveat on the land under the Land Registry
Act, R.S.B.C. 1960, c. 208, as amended. Subsequently,
Jordan succeeded in an action of specific performance
after registering a lis pendens against the property.

The contract with the appellant called for a closing
date of January 23, 1974, and on January 14, by
agreement, the closing date was extended to February
15, 1974. It was on January 23, 1974, that Jordan
registered its lis pendens, and the decree of specific
performance was obtained on August 18, 1975. The
appellant stood ready and able all this time to complete.
It subsequently brought an action for damages. They

A.V.G. Management Science Ltd.
(Demanderesse) Appelante;

et

Barwell Developments Ltd., Cambie
Construction Ltd., Canada Permanent Trust
Company et Raymond Outtrim (Difendeurs)
Intimes.

1978: 23 novembre; 1978: 21 d6cembre.

Pr6sents: Le juge en chef Laskin et les juges Ritchie,
Spence, Dickson et Estey.

EN APPEL DE LA COUR D'APPEL DE LA

COLOMBIE-BRITANNIQUE

Vente de biens-fonds - Incapaciti des vendeurs de
donner le titre - Ils ont en fait accepti de vendre h
deux acheteurs diffirents - Ni fraude ni mauvaise foi
de la part des vendeurs - Dommages-intirits - Rigle
de Bain v. Fothergill non applicable - La rigle de Bain
v. Fothergill ne doit-elle plus itre suivie en common
law au Canada? - Land Registry Act, R.S.B.C. 1960,
chap. 208, art. 38 [mod. 1971, chap. 30, art. 7].

Le 21 novembre 1973, les intimbs ont accept6 l'offre
de Jordan Development Corporation Ltd. d'acheter un
immeuble d'appartements au prix de $495,000. L'en-
tente 6tait assujettie A une condition A l'avantage de
l'acheteur Jordan, A remplir au plus tard A midi le 28
novembre 1973. Le 23 novembre 1973, I'appelante a fait
une offre d'achat du m8me immeuble au prix de $515,-
000; l'offre devait 8tre accept6e avant 23h le 29 novem-
bre 1973. Le 28 novembre 1973, aprbs-midi, les ven-
deurs ont cru par erreur que le march6 conclu avec
Jordan 6tait caduc parce que cette dernibre n'avait pas
rempli la condition de son contrat, et ils ont accept6
l'offre de l'appelante A 14h le m8me jour. Jordan a
refus6 de reprendre le d6p6t que les vendeurs lui remet-
taient et, le 10 d6cembre 1973, elle a inscrit une opposi-
tion contre le terrain en vertu de la Land Registry Act,
R.S.B.C. 1960, chap. 208 et modifications. Par la suite,
Jordan a obtenu gain de cause dans une action en
ex6cution int6grale aprbs avoir enregistr6 une litispen-
dance contre l'immeuble.

Le contrat conclu avec l'appelante fixait le 23 janvier
1974 comme date limite de la signature et, le 14 janvier,
les parties ont convenu de la reporter au 15 f6vrier 1974.
Jordan a enregistr6 la litispendance le 23 janvier 1974 et
elle a obtenu jugement en ex6cution int6grale le 18 aofit
1975. L'appelante est rest6e pr8te A conclure l'op6ration
pendant tout ce temps-lA et 6tait en mesure de le faire.
Par la suite, elle a intent6 une action en dommages-int&-

[1979] 2 R.C.S. 43A.V.G. MANAGEMENT SCIENCE LTD. ETC.



44 A.V.G. MANAGEMENT SCIENCE LTD. ETC. [1979] 2 S.C.R.

were assessed at trial at $37,000 if recoverable on
ordinary contract principles, but by reason of the rule in
Bain v. Fothergill (1873), L.R. 7 H.L. 158, the appel-
lant was denied recovery for the loss of its bargain and
its damages were limited to $6,628.50, consisting of
return of the deposit, the costs of investigating title and
solicitor's fees and disbursements preparatory to carry-
ing out the contract. (The rule in Bain v. Fothergill is an
affirmation by the House of Lords of a limiting principle
for assessing damages in favour of a purchaser for
breach of a contract for the sale first enunciated in
Flureau v. Thornhill (1776), 2 Win. Bl. 1078. The
purchaser was held disentitled to recover damages for
the loss of his bargain if the sale fell through because of
the vendor's inability, absent fraud or bad faith, to give
a good title.)

The Court of Appeal for British Columbia (Robertson
J.A. dissenting) dismissed the appellant's appeal from
the trial judgment. The Court of Appeal held that the
trial judge had correctly found the Jordan agreement,
although unregistered, to constitute a defect of title
under the rule of Bain v. Fothergill. With leave of the
Court of Appeal, the appellant then appealed to this
Court.

Held: The appeal should be allowed, the judgments
below set aside and judgment entered for the purchaser
for $37,000 plus $6,628.50, a total of $43,628.50.

This Court agreed with Robertson J.A. that the
present case was not within the rule in Bain v. Fother-
gill. Although the Court of Appeal majority felt that to
oust the rule would be to reinstate Hopkins v. Graze-
brook (1826), 6 B. & C. 31, the facts here were quite
different. (An exception to the rule as enunciated in
Flureau v. Thornhill, which exception was recognized in
later cases, denied to a vendor the benefit of the rule if
at the time he entered into a contract of sale he knew
that he had no title and could not make title at the time
for closing. That exception, reflected in Hopkins v.
Grazebrook, was rejected by the House of Lords in Bain
v. Fothergill.) There was here no case merely of a
vendor who, knowing he has no title (as, where he
himself has merely a contract of purchase), purports to
sell to another. The vendors here, somewhat greedy as
the trial judge found, had title and then proceeded, in
effect, to agree to sell the property twice. There was
neither fraud nor want of good faith (save possibly in
respect of Jordan), but it is enough to oust the limiting
rule in Bain v. Fothergill if the vendor, having title, has
either voluntarily disabled himself from being able to

rats. Ceux-ci ont 6t6 fix6s A $37,000 au prochs, s'ils
pouvaient 8tre recouvr6s selon les principes ordinaires du
droit des contrats. Toutefois, vu la r6gle de l'arrt Bain
v. Fothergill (1873), L.R. 7 H.L. 158, I'appelante s'est
vu refuser des dommages-int6r~ts pour la perte d'une
bonne affaire et ceux-ci furent r6duits A $6,628.50, soit
la remise du d6p6t, les frais de recherche de titre et les
honoraires de l'avocat avec ses d6penses engag6es en vue
de la conclusion du contrat. (Dans l'arr~t Bain v.
Fothergill, la Chambre des lords a en fait confirm6 la
r6gle 6nonc6e initialement dans l'arr6t Flureau v.
Thornhill (1776), 2 Win. Bl. 1078, qui limitait le mon-
tant des dommages-int~r~ts que pouvait obtenir un ache-
teur par suite de la violation d'un contrat de vente. Sauf
le cas de fraude ou de mauvaise foi, l'acheteur ne peut
obtenir de dommages-intbr~ts pour la perte d'une bonne
affaire si la vente a avort6 parce que le vendeur a 6t6
incapable de fournir un titre incontestable.)

La Cour d'appel de la Colombie-Britannique (le juge
Robertson 6tant dissident) a rejet6 l'appel interjet6 par
I'appelante du jugement de premiere instance. La Cour
d'appel a statu6 que le juge de premiere instance avait
conclu A bon droit que l'entente avec Jordan, bien que
non enregistr6e, viciait le titre au sens de la ragle de
l'arrat Bain v. Fothergill. Sur autorisation de la Cour
d'appel, I'appelante se pourvoit devant cette Cour.

Arrit: Le pourvoi doit 8tre accueilli, les d6cisions des
cours d'instance inf6rieure infirm6es et jugement doit
6tre rendu en faveur de l'acheteur pour un montant de
$37,000 plus $6,628.50, pour un total de $43,628.50.

Cette Cour partage l'opinion du juge Robertson que
la pr6sente affaire ne relave pas de la ragle de l'arrat
Bain v. Fothergill. M~me si la Cour d'appel, A la
majorit6, a estim6 qu'6carter la r6gle aurait pour effet
de r6tablir l'arret Hopkins v. Grazebrook (1826), 6 B.
& C. 31, les faits sont trbs diff6rents dans ce cas-ci.
(Une exception A la rdgle 6nonc6e dans l'arrt Flureau
v. Thornhill, exception reconnue dans des arrits plus
r6cents, ne permettait pas au vendeur de tirer profit de
la r6gle si, au moment de la conclusion du contrat de
vente, il savait qu'il n'avait pas de titre et ne pouvait
l'obtenir avant la date de la signature. Cette exception,
6tablie dans Hopkins v. Grazebrook, a 6t6 rejet6e par la
Chambre des lords dans Bain v. Fothergill.) Il ne s'agit
pas en l'esp6ce du cas d'un vendeur qui, sachant qu'il n'a
pas de titre (par exemple, lorsqu'il a seulement une
promesse de vente), pr6tend vendre A un tiers. Dans ce
cas-ci, les vendeurs en possession d'un titre, mais un peu
cupides comme l'a constat6 le juge du proc~s, en sont
venus A accepter de vendre le m~me immeuble deux fois.
II n'y a eu ni fraude ni manque de bonne foi (sauf
peut-6tre A l'6gard de Jordan) mais il suffit, pour 6carter
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convey or has risked and lost his ability to do so by what
were in effect concurrent dealings with two different
purchasers.

The question as to whether the rule in Bain v. Fother-
gill should no longer be followed in common law
Canada did not really arise here. However if it had been
necessary, in order to decide this case, to come to a
conclusion on the matter, the Court was of the opinion
that the rule in Bain v. Fothergill should no longer be
followed in respect of land transactions in those Prov-
inces which have a Torrens system of title registration or
(as in British Columbia and parts of Ontario) a near
similar system. In all such jurisdictions and areas, where
the title is that shown on an official registry, there can
be no claim by a vendor of uncertainty of title or of the
necessity to gather in deeds and documents through
which he would seek to establish title.

The Court was further of the opinion that, in princi-
ple, a similar view should be taken in respect of land
transactions governed by a registration of deeds and
documents system such as exists in the Atlantic Prov-
inces, in parts of Ontario and in parts of Manitoba.
Despite the differences between the Torrens system and
kindred systems and deed registry systems, there is no
reason why a line should be drawn between them to rule
out Bain v. Fothergill in respect of the former and not in
respect of the latter. The existence of public registers
upon which transfers of interest must be recorded to be
protected could be considered as ousting the rationale on
which the rule in Bain v. Fothergill was founded.

Ontario Asphalt Block Co. v. Montreuil (1916), 52
S.C.R. 541, considered; Day v. Singleton, [1899] 2 Ch.
320; Goffin v. Houlder (1920), 90 L.J. Ch. 488; Wroth
v. Tyler, [1973] 1 All E.R. 897; A.S.A. Construction
Pty. Ltd. v. Iwanov, [1975] 1 N.S.W.L.R. 512; Sikes v.
Wild (1861), 1 B. & S. 587, affd (1863), 4 B. & S. 421;
McNamara Construction (Western) Ltd. v. The Queen,
[1977] 2 S.C.R. 654; Reference re Agricultural Prod-
ucts Marketing Act, [1978] 2 S.C.R. 1198; Stephens v.
Bannan, (1913) 6 Alta. L.R. 418; O'Neil v. Drinkle
(1908), 8 W.L.R. 937; United Trust Co. v. Dominion
Stores Ltd., [1977] 2 S.C.R. 915, referred to.

APPEAL from a judgment of the Court of
Appeal for British Columbia', dismissing the

'[1978] 1 W.W.R. 730.

la r6gle limitative de l'arr~t Bain v. Fothergill, que le
vendeur, en possession d'un titre, se soit volontairement
priv6 de la possibilit6 de le c6der ou ait risqu6 et perdu
son pouvoir de le faire par suite d'opbrations effectu6es
simultan6ment avec deux acheteurs diff6rents.

La question de savoir si la r6gle de Bain v. Fothergill
ne devrait plus 8tre suivie en common law au Canada ne
se pose pas vraiment ici. Toutefois, s'il 6tait n6cessaire
de conclure sur ce point pour trancher la pr6sente
affaire, la Cour est d'avis que la r6gle de l'arrat Bain v.
Fothergill ne doit plus 8tre suivie relativement aux
op6rations immobilibres dans les provinces qui ont un
syst6me Torrens d'enregistrement des titres ou un sys-
tame similaire. Dans ces ressorts et r6gions, oil le titre
est celui inscrit au registre officiel, le vendeur ne peut
faire valoir que le titre est incertain ou qu'il lui est
n6cessaire de rassembler les actes et les documents qui
l'6tablissent.

La Cour est aussi d'avis qu'en principe, on devrait
adopter un point de vue semblable en ce qui concerne les
op6rations immobilibres r6gies par un systbme d'enregis-
trement d'actes et de documents, comme c'est le cas
dans les provinces maritimes et dans certaines r6gions de
l'Ontario et du Manitoba. Malgr6 les diff6rences qui
existent entre le systbme Torrens, les syst6mes analogues
et les systbmes d'enregistrement des actes, il n'y a pas de
raison de faire une distinction entre eux pour &carter
l'arr8t Bain v. Fothergill dans le premier cas et ne pas le
faire dans le dernier. On doit consid6rer que l'existence
de registres publics oit les transferts de droits doivent
8tre inscrits pour 6tre prot6g6s 61imine le fondement
mime de la r6gle de l'arrat Bain v. Fothergill.

Jurisprudence: arrat examin6: Ontario Asphalt Block
Co. c. Montreuil (1916), 52 R.C.S. 541; d6cisions men-
tionn6es: Day v. Singleton, [1899] 2 Ch. 320; Goffin v.
Houlder (1920), 90 L.J. Ch. 488; Wroth v. Tyler,
[1973] 1 All E.R. 897; A.S.A. Construction Pty. Ltd. v.
Iwanov, [1975] 1 N.S.W.L.R. 512; Sikes v. Wild
(1861), 1 B. & S. 587, conf. par (1863), 4 B. &. S. 421;
McNamara Construction (Western) Ltd. c. La Reine,
[1977] 2 R.C.S. 654; Renvoi sur la Loi sur I'organisa-
tion du marchi des produits agricoles, [1978] 2 R.C.S.
1198; Stephens v. Bannan (1913), 6 Alta. L.R. 418;
O'Neil v. Drinkle (1908), 8 W.L.R. 937; United Trust
Co. c. Dominion Stores Ltd., [1977] 2 R.C.S. 915.

POURVOI A l'encontre d'un arr8t de la Cour
d'appel de la Colombie-Britannique', qui a rejet6

'[1978] 1 W.W.R. 730.
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appellant's appeal from a judgment of McKenzie
J. whereby it was held that the rule in Bain v.
Fothergill applied so as to limit the damages
recoverable by the appellant on the inability of the
respondents to give title to certain property which
they had contracted to sell to the appellant.
Appeal allowed.

G. K. Macintosh, for the plaintiff, appellant.

W. B. MacAllister, for the defendants, respond-
ents.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-There are two questions
in this appeal. The first is whether the rule in Bain
v. Fothergill was properly applied by McKenzie J.
of the British Columbia Supreme Court and by the
majority of the British Columbia Court of Appeal.
In purported application of the rule, the two
Courts limited the damages recoverable by the
appellant purchaser on the inability of the
respondent vendors to give title to certain property
which they had contracted to sell to the appellant.
The second question is whether the rule in Bain v.
Fothergill should no longer be followed in common
law Canada, if it was properly applied in this case.

The facts here are not in dispute and may be
shortly stated on the concurrent findings of the
Courts below. On November 21, 1973, the
respondents accepted an offer from Jordan De-
velopment Corporation Ltd. to purchase an apart-
ment building for $495,000. The agreement was
subject to a provision for the benefit of the pur-
chaser Jordan, to be met by 12 noon on November
28, 1973. On November 23, 1973, the appellant
made an offer, open for acceptance until 11 p.m.
on November 29, 1973, to purchase the same
property for $515,000. The vendors mistakenly
concluded after noon on November 28, 1973, that
the Jordan deal was off for failure of Jordan to
meet the provision in its contract, and they accept-
ed the appellant's offer at 2:00 p.m. on that day.
Jordan refused to accept a return of its deposit
tendered by the vendors, and on December 10,
1973, lodged a caveat on the land under the Land

l'appel interjet6 par l'appelante du jugement du
juge McKenzie, oil il a 6t6 d6cid6 que la r6gle de
Bain v. Fothergill s'applique de fagon A limiter les
dommages-int6r~ts recouvrables par l'appelante
par suite de l'incapacit6 des intim6s de remettre le
titre de propri6t6 d'un immeuble qu'ils s'6taient
engages d lui vendre. Pourvoi accueilli.

G. K. Macintosh, pour la demanderesse,
appelante.

W. B. MacAllister, pour les d6fendeurs, intim6s.

Le jugement de la Cour a 6t6 rendu par

LE JUGE EN CHEF-Ce pourvoi soul6ve deux
questions. La premiere est de savoir si le juge
McKenzie de la Cour supr8me de la Colombie-Bri-
tannique et la Cour d'appel de la Colombie-Britan-
nique A la majorit6 ont appliqu6 A bon droit la
r6gle de l'arr8t Bain v. Fothergill. A cet effet, les
deux cours ont limit6 les dommages-int6r8ts recou-
vrables par l'acheteur appelant en raison de ce que
les vendeurs intim6s ont 6t6 incapables de livrer le
titre de propri6t6 d'un immeuble qu'ils s'6taient
engag6s A lui vendre. La seconde question est de
savoir si la rbgle de l'arr8t Bain v. Fothergill ne
devrait pas 6tre abrog6e en common law cana-
dienne, qu'elle ait 6t6 ou non appliqu6e A bon droit
en l'esp6ce.

Les faits ne sont pas contest6s et peuvent se
r6sumer bribvement A partir des conclusions con-
cordantes des cours d'instance inf6rieure. Le 21
novembre 1973, les intim6s ont accept6 l'offre de
Jordan Development Corporation Ltd. d'acheter
un immeuble d'appartements au prix de $495,000.
L'entente 6tait assujettie A une condition A l'avan-
tage de l'acheteur Jordan, A remplir au plus tard A
midi le 28 novembre 1973. Le 23 novembre 1973,
I'appelante a fait une offre d'achat du m~me
immeuble au prix de $515,000; l'offre devait 8tre
accept6e avant 23h le 29 novembre 1973. Le 28
novembre 1973, aprbs midi, les vendeurs ont cru
par erreur que le march6 conclu avec Jordan 6tait
caduc parce que cette dernibre n'avait pas rempli
la condition de son contrat, et ils ont accept6
l'offre de l'appelante A 14h le m8me jour. Jordan a
refus6 de reprendre le d6p~t que les vendeurs lui
remettaient et, le 10 d6cembre 1973, elle a inscrit
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Registry Act, R.S.B.C. 1960, c. 208, as amended.
Subsequently, Jordan succeeded in an action of
specific performance after registering a lis pendens
against the property.

The contract with the appellant called for a
closing date of January 23, 1974, and on January
14, by agreement, the closing date was extended to
February 15, 1974. It was on January 23, 1974,
that Jordan registered its lis pendens, and the
decree of specific performance was obtained on
August 18, 1975. The appellant stood ready and
able all this time to complete. It subsequently
brought an action for damages. They were
assessed at $37,000 if recoverable on ordinary
contract principles, but by reason of the rule in
Bain v. Fothergill the appellant was denied recov-
ery for the loss of its bargain and its damages were
limited to $6,628.50, consisting of return of the
deposit, the costs of investigating title and solici-
tor's fees and disbursements preparatory to carry-
ing out the contract.

The rule in Bain v. Fothergill2 is an affirmation
by the House of Lords, having first "summoned
the Judges" (of whom six attended), of a limiting
principle for assessing damages in favour of a
purchaser for breach of a contract for the sale of
the land first enunciated in Flureau v. Thornhill3
The purchaser was held disentitled to recover dam-
ages for the loss of his bargain if the sale fell
through because of the vendor's inability, absent
fraud or bad faith, to give a good title.

Bain v. Fothergill was heard by three members
of the House of Lords of whom one, Lord Colon-
say died before judgment was delivered. In the
course of the reasons of Lord Chelmsford (with
whom Lord Hatherley also sat) that learned Lord
agreed with the view that the exception which
denies damages for loss of a bargain due to a
defect in title, if the vendor acts bona fide, cannot
be justified in principle. However, having accepted

2 (1873), L.R. 7 H.L. 158.
3 (1776), 2 Wm. Bl. 1078.

une opposition contre le terrain en vertu de la
Land Registry Act, R.S.B.C. 1960, chap. 208 et
modifications. Par la suite, Jordan a obtenu gain
de cause dans une action en ex6cution int6grale
aprbs avoir enregistr6 une litispendance contre
l'immeuble.

Le contrat conclu avec l'appelante fixait le 23
janvier 1974 comme date limite de la signature et,
le 14 janvier, les parties ont convenu de la reporter
au 15 f6vrier 1974. Jordan a enregistr6 la litispen-
dance le 23 janvier 1974 et elle a obtenu jugement
en ex6cution int6grale le 18 aofit 1975. L'appe-
lante est rest6e pr8te A conclure l'op6ration pen-
dant tout ce temps-ld et 6tait en mesure de le faire.
Par la suite, elle a intent6 une action en domma-
ges-int6r8ts. Ceux-ci ont 6t6 fix6s A $37,000 s'ils
pouvaient 6tre recouvr6s selon les principes ordi-
naires du droit des contrats. Toutefois, vu la r6gle
de l'arrt Bain v. Fothergill, I'appelante s'est vu
refuser les dommages-int6r8ts pour la perte d'une
bonne affaire et ceux-ci furent r6duits A $6,628.50,
soit la remise du d6p6t, les frais de recherche de
titre et les honoraires de l'avocat avec ses d6penses
engag6es en vue de la conclusion du contrat.

Dans l'arrat Bain v. Fothergill2, la Chambre des
lords, aprds avoir [TRADUCTION] £convoqu6 les
juges, (dont six sont venus), a en fait confirm6 la
r~gle 6nonc6e initialement dans l'arret Flureau v.
Thornhill3 , qui limite le montant des dommages-
int6r8ts que peut obtenir un acheteur par suite de
la violation d'un contrat de vente d'un terrain.
Sauf le cas de fraude ou de mauvaise foi, I'ache-
teur ne peut obtenir de dommages-int6r8ts pour la
perte d'une bonne affaire si la vente a avort6 parce
que le vendeur a t incapable de fournir un titre
incontestable.

L'affaire Bain v. Fothergill a 6t6 entendue par
trois membres de la Chambre des lords dont l'un,
lord Colonsay, est d6c6d6 avant le prononc6 du
jugement. Dans ses motifs, lord Chelmsford (qui
si6geait avec lord Hatherley) a convenu que l'ex-
ception qui empache d'accorder des dommages-
int6r8ts pour la perte d'une bonne affaire imputa-
ble A un vice de titre, si le vendeur agit de bonne
foi, ne peut se justifier en principe. Cependant,

2 (1873), L.R. 7 H.L. 158.
3 (1776), 2 Wm. Bl. 1078.
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the rule as enunciated in Flureau v. Thornhill, the
House of Lords went further and rejected an
exception to it which had been recognized in later
cases. That exception, reflected in Hopkins v.
Grazebrook4, denied to a vendor the benefit of the
rule if at the time he entered into a contract of sale
he knew that he had no title and could not make
title at the time for closing. Bain v. Fothergill
destroyed the authority of Hopkins v. Grazebrook
and brought the situation in that case within its
limiting principle, unless the vendor was fraudu-
lent.

Of course, the rule in Bain v. Fothergill runs
counter to ordinary contract principles governing
damages for breach, and it invited a reliance on a
tort element, e.g. fraud, as a ground of avoiding it,
notwithstanding that the damages may be differ-
ent if based on deceit and not on breach of con-
tract for loss of the bargain. The rationale of the
rule lay in the uncertainty of English titles, in the
want of any reliable registration system (let alone
a Torrens system) and in the need to have recourse
to and gather up relevant documents of title.
(There was only a voluntary registration system in
effect in England when Bain v. Fothergill was
decided, the Transfer of Land Act, 1862 (Imp.), c.
53, and it had very little effect.) Lord Hatherley
mentioned this rationale in his reasons at pp.
210-11 of the Report and I need not quote what he
said. Indeed, I am relieved of the necessity of
canvassing the rationale, history and application of
the rule and the exceptions grafted on it (excep-
tions to an exception) by the full report on the rule
by the British Columbia Law Reform Commis-
sion, published in 1976. Reference is there made to
the exceptions to the rule, these exceptions being
(1) fraud of the vendor; (2) bad faith of the
vendor; (3) defects arising out of matters of con-
veyancing (as, for example, the unwillingness of a
vendor to pay off a mortgage, which he could do),
and (4) breach of covenants in an executed con-
veyance. Of course, the third exception above
covers any outright failure of a vendor to complete

4 (1826), 6 B. & C. 31.

aprbs avoir adopt6 la r6gle 6nonc6e dans l'arr8t
Flureau v. Thornhill, la Chambre des lords n'en
est pas rest6e IA et a rejet6 une exception A cette
r6gle qui avait 6t6 reconnue dans des arrets plus
r6cents. Cette exception, 6tablie dans Hopkins v.
Grazebrook 4 , ne permettait pas au vendeur de
tirer profit de la ragle si, au moment de la conclu-
sion du contrat de vente, il savait qu'il n'avait pas
de titre et ne pouvait l'obtenir avant la date fix6e
pour la signature de l'acte de transfert. L'arrat
Bain v. Fothergill a renvers6 la jurisprudence 6ta-
blie par l'arr8t Hopkins v. Grazebrook et d6cid6
que le principe de la limitation, sauf en cas de
fraude du vendeur, s'appliquait A la situation en
cause dans cette affaire-lA.

La ragle de l'arret Bain v. Fothergill va A l'en-
contre des principes ordinaires du droit des con-
trats quant aux dommages-int6r8ts pour violation
de contrat et elle fait appel A une notion de
responsabilit6 d6lictuelle, en l'occurrence la
fraude, comme moyen de se soustraire A cette
r6gle, bien que les dommages puissent 8tre diff6-
rents selon que la perte de la bonne affaire r6sulte
de la fraude et non de la violation du contrat. La
raison d'8tre de cette rbgle r6side dans l'incertitude
des titres anglais, I'absence de systbme d'enregis-
trement fiable (sans parler du syst6me Torrens) et
la n6cessit6 d'utiliser et de rassembler les docu-
ments pertinents 6tablissant les titres. (L'enregis-
trement 6tait volontaire en Angleterre A I'6poque
de l'arr8t Bain v. Fothergill, aux termes de la
Transfer of Land Act, 1862 (Imp.), chap. 53, un
systbme trbs inefficace.) Lord Hatherley a fait 6tat
de cette situation dans ses motifs (aux pp. 210 et
211 du recueil) et il ne m'est pas n6cessaire de le
citer. Je n'ai mime pas besoin d'examiner ici
l'origine, I'6volution et l'application de la r6gle et
de ses exceptions (des exceptions A une exception)
vu le rapport trbs complet publi6 en 1976 par la
Commission de r6forme du droit de la Colombie-
Britannique A ce sujet. Celui-ci mentionne les
exceptions A la r6gle; il s'agit (1) de la fraude du
vendeur; (2) de la mauvaise foi du vendeur; (3) de
tout vice relatif au transfert de la propri6t6 (par
exemple, le refus d'un vendeur de rembourser une
hypothbque lorsqu'il peut le faire) et (4) de la

4 (1826), 6 B. & C. 31.

[ 1979] 2 S.C.R.48 A.V.G. MANAGEMENT SCIENCE LTD. ETC. The Chief Justice



A.V.G. MANAGEMENT SCIENCE LTD. ETC. Le Juge en Chef

when it was within his power to do so. It is an
extension of this, giving rise to the exception of
bad faith, as in Day v. Singleton' where a vendor
lessee failed to make a reasonable effort to obtain
the lessor's consent to an assignment of the lease-
hold. Another extension is exhibited by Goffin v.
Houlder 6 where the vendor, having title at the
time of a contract giving an option to purchase,
sold the property to another before the option
expired. It may be said, however, that this case is
completely outside the rule in Bain v. Fothergill
because there was no defect of title when the
option contract was entered into.

McKenzie J., in his reasons in the present case,
referred extensively to the judgment of Megarry J.
(now V.-C.) in Wroth v. Tyler7 , although in that
case the rule in Bain v. Fothergill was held inap-
plicable. Briefly, the situation in Wroth v. Tyler
was that the vendor had title subject to a mort-
gage, and contracted to sell his interest and give
vacant possession to a purchaser. The wife of the
vendor thereafter registered her matrimonial right
of occupation under the Matrimonial Homes Act
of 1967 as a charge against the property. After
considering and denying the claim for specific
performance, Megarry J. turned to the matter of
damages and refused to apply Bain v. Fothergill,
holding that it was an anomalous rule, not to be
extended. Differing positions were taken by coun-
sel for the parties on whether there was a defect of
title at the date of the contract. The learned judge
dealt with this issue as follows (at p. 917):

... The most helpful approach seems to me to take the
matter by stages. First, if the mere existence of the
wife's charge, before registration, creates a defect in
title within the rule, then Parliament has at a blow
imposed a defect in title on many millions of homes
vested in one or other of the parties to a marriage. On
Ist January 1968 millions of perfectly good titles

5 [1899] 2 Ch. 320.
6 (1920), 90 L.J. Ch. 488.
7 [1973] 1 All E.R. 897.

violation des termes d'un transfert. La troisibme
exception comprend 6videmment tout d6faut mani-
feste du vendeur de parfaire le contrat lorsqu'il est
en son pouvoir de le faire. Cette exception a donn6
naissance, en corollaire, A l'exception de mauvaise
foi, comme dans l'arrt Day v. Singleton5 oil un
locataire vendeur n'avait pas fait son possible pour
obtenir le consentement du bailleur A la cession de
bail. Goffin v. Houlder 6 6tend 6galement l'excep-
tion; le vendeur, qui d6tenait le titre A la signature
du contrat accordant une option d'achat, a vendu
la propri6t6 A un tiers avant l'expiration de Pop-
tion. On peut dire cependant que cette affaire sort
totalement du cadre de la r6gle de l'arrat Bain v.
Fothergill parce qu'il n'y avait aucun vice de titre
au moment de la signature de l'option.

Dans ses motifs de jugement rendus en l'esp6ce,
le juge McKenzie s'est largement rff6r6 au juge-
ment du juge Megarry (maintenant vice-chance-
lier) dans Wroth v. Tyler7 , qui d6cidait pourtant
que la r6gle de l'arr8t Bain v. Fothergill ne s'appli-
quait pas. En r6sum6, il s'agissait d'un vendeur
dont le titre 6tait grev6 d'une hypothbque et qui
s'6tait engag6 A vendre son droit et A transmettre
la libre possession des lieux A un acheteur. Par la
suite, I'6pouse du vendeur a enregistr6 contre la
propri6t6, A titre de privilege, son droit matrimo-
nial d'occupation en vertu de la Matrimonial
Homes Act de 1967. Aprbs avoir examin6 la
demande d'ex6cution int6grale et I'avoir rejet6e, le
juge Megarry est pass6 A la question des domma-
ges-int6r8ts et a refus6 d'appliquer l'arr8t Bain v.
Fothergill au motif que c'6tait une exception qu'il
ne fallait pas 6tendre. Les avocats des parties
diff6raient d'opinion sur la question de savoir si le
titre 6tait vici6 A la date du contrat. Le savant juge
s'est prononc6 sur la question en ces termes (A la p.
917):

[TRADUCTION] ... La meilleure fagon d'aborder la
question est de proc6der par 6tapes. Premidrement, si la
simple existence du privilege de l'6pouse, avant l'enregis-
trement, vicie le titre au sens de la ragle, alors le
Parlement a rendu d'un seul coup d6fectueux le titre de
plusieurs milliers de maisons appartenant A l'un ou
l'autre conjoint. Le It janvier 1968, des millions de

5 [1899] 2 Ch. 320.
6 (1920), 90 L.J. Ch. 488.

[1973] 1 All E.R. 897.
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became defective. I should be slow indeed to impute to
Parliament any intention to produce this result. This is
all the more striking in the case of registered land,
where the operation of the rule in Bain v. Fothergill
might be expected to be minimal; for the main purpose
of the Land Registration Acts is to simplify titles and
conveyancing. Furthermore, if the mere existence of an
unregistered charge under the 1967 Act constitutes a
defect in title, it is a singularly impotent defect, for on
completion of a sale it will be void against the purchaser
for want of registration. If instead the vendor refused to
complete, plainly he would be refusing to take a step
which would remove the defect from his title; and on the
principle of Day v. Singleton he would appeal to Bain v.
Fothergill in vain. As at the date of the contract in this
case, I therefore cannot see how the rule in Bain v.
Fothergill could have applied. In other words, looking at
matters immediately after the contract had been made,
the case could not, in my judgment, be said to fall within
either the spirit or the letter of the rule in Bain v.
Fothergill.

When in this case the wife's rights were registered the
day after the contract had been made, a different situa-
tion arose; for then her rights could no longer be
destroyed by completing the sale. On the footing that
the wife's rights thereupon became capable of attracting
the rule in Bain v. Fothergill, does the rule apply to
cases where, at the date of the contract, the necessary
conditions for the application of the rule did not exist,
but those conditions first came into being after the
contract had been made? It has not been suggested that
there is any authority bearing directly on this point. The
action is an action for damages for breach of contract,
and I should be slow to hold that some supervening
event could bring within the rule a case initially outside
it. Furthermore, the basis of the rule is that of the
contract having been made against a background of the
uncertainty of titles to land in England; . . . As I have
indicated, a rule laid down for defects in title which lay
concealed in title deeds which were often, in the phrase
attributed to Lord Westbury, 'difficult to read, disgust-
ing to touch, and impossible to understand', seems sin-
gularly inapposite to the effect of a modern statute on
registered land, with its aseptic certainty and clarity of
title.

McKenzie J., although relying on the analysis of
Megarry J. in Wroth v. Tyler in respect of the rule
in Bain v. Fothergill, distinguished the case as one
where the wife's occupation interest did not consti-
tute a defect of title at the time of the contract of
sale. Contrarywise, he held the Jordan agreement,

titres tout A fait valides sont devenus d6fectueux. J'h6si-
terais A imputer cette intention au Parlement. C'est
d'autant plus frappant dans le cas des terrains enregis-
tr6s, vis-A-vis desquels il paraitrait normal que la r6gle
de l'arr8t Bain v. Fothergill ait peu d'effet puisque les
lois relatives A l'enregistrement des terrains ont principa-
lement pour but de simplifier les titres et les transferts.
En outre, si la simple existence d'un privilkge non enre-
gistr6 en vertu de la Loi de 1967 vicie un titre, c'est un
vice singulibrement d6pouvu d'effet puisqu'une fois la
vente parachev6e, il sera inopposable A l'acheteur pour
d6faut d'enregistrement. Si par contre le vendeur refuse
de signer, il se trouve simplement A refuser de prendre
une mesure qui permettrait de faire disparaitre le vice de
son titre; compte tenu du principe de l'arrat Day v.
Singleton, il invoquerait en vain l'arrat Bain v. Fother-
gill. Je ne peux voir comment la rkgle de l'arrt Bain v.
Fothergill pouvait s'appliquer A la date du contrat en
l'esp6ce. En d'autres termes, si l'on examine la situation
imm6diatement aprbs la conclusion du contrat, on ne
peut dire que cette affaire rel~ve de l'esprit ni de la
lettre de la rigle de l'arret Bain v. Fothergill.

Dans le cas pr6sent, I'enregistrement des droits de
l'6pouse le lendemain de la signature du contrat a
modifi6 la situation, car ses droits ne pouvaient plus 8tre
annihil6s par le parachbvement de la vente. A supposer
que les droits de l'6pouse pouvaient alors entrainer
l'application de la r6gle de l'arrat Bain v. Fothergill, la
rbgle s'applique-t-elle dans les cas ofi, A la date du
contrat, les conditions n6cessaires A l'application de la
rbgle ne sont pas r6unies mais se r6alisent aprbs la
conclusion du contrat? On n'a pas sugg6r6 qu'il existe
une jurisprudence sur ce point. Il s'agit d'une action en
dommages-int6r8ts pour violation de contrat et je ne suis
pas dispos6 A juger que la survenance d'un 6v6nement
peut rendre la r6gle applicable A une affaire hors de son
champ A l'origine. En outre, la rbgle a 6t6 61abor6e pour
des contrats conclus sur un arriare-plan d'incertitude des
titres de propri6t6 en Angleterre; . . . Comme je l'ai
indiqu6, une r6gle 6tablie pour rem6dier A la d6fectuo-
sit6 de titres qui sont souvent, pour reprendre l'expres-
sion attribu6e A lord Westbury, <<difficiles A lire, repous-
sants et incompr6hensibless, perd toute pertinence
devant l'effet d'une loi moderne sur l'enregistrement des
biens-fonds qui assure la certitude et la clart6 des titres.

Tout en se fondant sur l'analyse du juge
Megarry dans Wroth v. Tyler, au sujet de la r6gle
de l'arrt Bain v. Fothergill, le juge McKenzie est
d'avis que cette affaire-ld est diff6rente, car le
droit d'occupation de l'6pouse ne viciait pas le titre
au moment de la signature du contrat de vente. Au
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even though unregistered, to constitute such a
defect within the rule, notwithstanding that it
would have been possible to register a conveyance
in favour of the appellant before the Jordan caveat
was lodged. The trial judge went on to reject fraud
or bad faith on the part of the respondents and
concluded that they were entitled to the benefit of
the rule.

He held also that neither s. 35 nor s. 38 of the
Land Registry Act precluded this result. Those
sections, so far as material, read as follows:

35. Except as against the person making the same,
no instrument ... purporting to transfer, charge, deal
with, or affect land or any estate or interest therein,
shall become operative to pass any estate or interest,
either at law or in equity, in the land .. . until the
instrument is registered ...

38. (1) Every certificate of indefeasible title issued
under this Act shall be received in evidence in all Courts
of justice in the Province without proof of the seal or
signature thereon, and, so long as it remains in force and
uncancelled, shall be conclusive evidence at law and in
equity, as against Her Majesty and all persons whomso-
ever, that the person named in the certificate is seised of
an estate in fee-simple in the land therein described
against the whole world, subject to

(a) the subsisting exceptions or reservations con-
tained in the original grant from the Crown;
(b) any Dominion or Provincial tax, rate, or assess-
ment at the date of the application for registration
imposed or made a lien or which may thereafter be
imposed or made a lien on the land;

(c) any municipal charge, rate, or assessment at the
date of the application for registration imposed or
which may thereafter be imposed on the land, or
which had theretofore been imposed for local
improvements or otherwise, and which was not then
due and payable, including any charge, rate, or assess-
ment imposed by any public corporate body having
taxing powers over an area in which the land is
situate;
(d) any lease, or agreement for lease, for a period not
exceeding three years, where there is actual occupa-
tion under the same;
(e) any public highway or right-of-way, watercourse
or right of water, or other public easement;

(f) any right of expropriation by Statute;

contraire, il a jug6 que l'entente conclue avec
Jordan, quoique non enregistr6e, constituait un
vice au sens de la r6gle, bien qu'il efit 6 possible
d'enregistrer un transfert en faveur de l'appelante
avant que Jordan ne d6posAt son opposition. Le
juge de premibre instance a conclu qu'il n'y avait
ni fraude ni mauvaise foi de la part des intimbs et
qu'ils pouvaient b6n6ficier de la r6gle.

II a jug6 6galement que ni l'art. 35, ni l'art. 38
de la Land Registry Act n'emp~che ce r6sultat.
Les parties pertinentes de ces articles se lisent
ainsi:

[TRADUCTION] 35. Sauf a figard de la personne qui
le passe, nul acte ... r6put6 transf6rer, grever, viser ou
toucher un bien-fonds, un droit ou un int6ret dans
celui-ci n'a pour effet de transmettre un droit ou un
intbrat dans le bien-fonds, ni en droit ni en equity, ...

s'il n'est pas enregistr6 ...

38. (1) Tout certificat de titre irr6vocable dblivr6 en
vertu de la pr6sente loi sera requ en preuve devant toutes
les cours de justice de la province sans qu'il soit n6ces-
saire de faire la preuve du sceau ou de la signature y
appos6s et, tant qu'il sera en vigueur et non r6voqu6,
attestera, A I'6gard de Sa Majest6 et de toute personne,
que la personne y d6sign6e d6tient un droit absolu dans
le bien-fonds d6crit, opposable A tous, sous r6serve

a) de toutes r6serves ou exceptions contenues dans la
concession primitive du bien-fonds par le Souverain;
b) de toute taxe, contribution ou cotisation f~dbrale
ou provinciale impos6e sur le bien-fonds au jour de la
demande d'enregistrement ou constituant un privildge
ou pouvant par la suite 6tre impos6e ou constituer un
privilbge;
c) de toute charge, contribution ou cotisation munici-
pale au jour de la demande d'enregistrement impos6e
sur le bien-fonds ou pouvant l'8tre, ou qui a d6jA 6t6
impos6e pour les ambliorations locales ou autres, sans
6tre encore due et exigible, y compris toute charge,
contribution ou cotisation imposee par un organisme
public d6tenant un pouvoir de taxation dans la zone
o6 le bien-fonds est situ6;

d) de tout bail, ou toute convention de bail, n'exc6-
dant pas trois ans, lorsqu'il y a occupation r6elle aux
termes de celui-ci;
e) de toute voie publique ou droit de passage, cours
d'eau ou servitude de captation d'eau ou toute autre
servitude publique;
f) de tout droit d'expropriation accord6 par une loi;
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(g) any lis pendens or mechanic's lien, judgment,
caveat, or other charge, or any assignment for the
benefit of creditors or receiving order or assignment
under the Bankruptcy Act, registered since the date of
the application for registration;

(h) any condition, exception, reservation, charge, lien,
or interest noted or endorsed thereon;

(i) the right of any person to show that the whole or
any portion of the land is by wrong description of
boundaries or parcels improperly included in such
certificate;

(j) the right of any person to show fraud, wherein the
registered owner or wherein the person from or
through whom the registered owner derived his right
or title otherwise than bona fide for value has par-
ticipated in any degree;

(k) any restrictive condition, right of reverter, or
obligation imposed on the land by the Forest Act
when noted and endorsed thereon.

[McKenzie J. noted that an agreement for sale
was not within the exceptions.] It was McKenzie
J.'s view that, in terms of s. 35, the Jordan agree-
ment, although unregistered, was effective against
the respondents and hence operated as a defect in
their title in respect of their subsequent agreement
with the appellant. He regarded s. 38 as simply a
signal to purchasers to obtain a conveyance for
speedy registration, and hence the appellant might
have defeated any claim Jordan had to obtain title
by preceding Jordan to the Land Registry office,
leaving Jordan (assuming no caveat had been filed
beforehand) to a remedy in damages.

The majority of the Court of Appeal (Hinkson
J.A., Taggart J.A. concurring) affirmed the find-
ing of the trial judge that there was no fraud or
bad faith on the part of the respondents and
refused to hold that the rule in Bain v. Fothergill
was inapplicable if the vendors were careless or
even reckless in agreeing to sell their property to
different purchasers. The Court disapproved of
A.S.A. Construction Pty. Ltd. v. Iwanov8, where
the facts were similar. There there were two
successive contracts of sale of the one property to
different purchasers. Each sued for specific

8 [1975] 1 N.S.W.L.R. 512.

g) de toute litispendance ou privilbge de fournisseur
de mat6riaux, jugement, opposition, ou autre privil6ge
ou transfert A l'avantage de cr6ancier, ou ordonnance
de s6questre ou cession aux termes de la Loi sur la
faillite enregistr6e depuis la date de la demande
d'enregistrement;

h) de toute condition, exception, r6serve, privilege ou
droit qui y est not6 ou inscrit;

i) du droit qu'a toute personne de d6montrer qu'A
cause d'une description erronbe des limites ou des
parcelles, c'est de manibre injustifi6e que le bien-fonds
ou une partie de celui-ci figure dans ledit certificat;

j) du droit qu'a toute personne de d6montrer qu'il y a
eu fraude A laquelle a particip6 le propriftaire enregis-
tr6 ou la personne de qui le propriftaire enregistr6
d6tient son droit ou son titre, autrement que de bonne
foi et A titre on6reux;

k) de toute condition restrictive, droit de retour ou
obligation impos6s sur le bien-fonds par la Forest Act,
lorsqu'il y est not6 ou inscrit.

[Le juge McKenzie a soulign6 que le contrat de
vente n'6tait pas vis6 par les exceptions.] Selon le
juge McKenzie, I'entente conclue avec Jordan,
quoique non enregistrbe, 6tait, aux termes de l'art.
35, ex6cutoire A l'encontre des intim6s et viciait
donc leur titre relativement A leur entente subs6-
quente avec l'appelante. II a consid6r6 que l'art. 38
signalait simplement aux acheteurs l'importance
d'obtenir un acte et de l'enregistrer rapidement et
qu'ainsi, I'appelante aurait pu faire obstacle A
toute demande de titre de Jordan en la pr6c6dant
au bureau d'enregistrement et lui laissant ainsi (A
supposer qu'aucune opposition n'ait 6t6 d6pos6e
auparavant) un recours en dommages-int6r8ts.

La Cour d'appel A la majorit6 (le juge Hinkson
avec l'accord du juge Taggart) a conclu, comme le
juge de premidre instance, A l'absence de fraude ou
de mauvaise foi de la part des intim6s et a refus6
de statuer que la r6gle de l'arr8t Bain v. Fothergill
ne s'appliquait pas si les vendeurs avaient fait
preuve de n6gligence ou m8me d'imprudence en
acceptant de vendre leur immeuble A des acheteurs
diff6rents. La Cour a critiqu6 l'arr~t A.S.A. Con-
struction Pty. Ltd. v. Iwanov', oii les faits 6taient
semblables. Deux contrats successifs de vente de la
mime propri6t6 y avaient 6t6 conclus avec des

8 [1975] 1 N.S.W.L.R. 512.
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performance and the actions were tried together.
The second purchaser admitted the priority of the
first and successfully sued for damages for loss of
the bargain. It was held that the limiting rule of
Bain v. Fothergill did not apply where a vendor
was the author of his own misfortune. Hinkson
J.A. felt that this was an attempt to resurrect
Hopkins v. Grazebrook.

Again, the Court of Appeal held that the trial
judge had correctly found the Jordan agreement,
although unregistered to constitute a defect of title
under the rule of Bain v. Fothergill. It rejected the
appellant's contention that because at the time of
its agreement with respondents there was nothing
registered against their title, the prior Jordan
agreement could not prevail against s. 38 of the
Land Registry Act.

Robertson J.A., dissenting, took a different view
of the Iwanov case in New South Wales and
treated it as supporting his own view of the scope
of Bain v. Fothergill. For him the scope was
reflected in the three considerations upon which
Lord Chelmsford proceeded, namely, there was no
fraud of the vendor, no wilful act preventing
performance but rather an unexpected and insu-
perable defect in title. Applying these consider-
ations to the present case, he said this:

Here, however, there was no "unexpected defect" in
the defendant's title. They held a certificate of indefea-
sible title to the land, and it was conclusive evidence at
law and in equity, against all persons whomsoever, that
the defendants were seized of an estate in fee simple in
the land against the whole world. The defect, far from
being unexpected, arose from the defendants' own act in
contracting to sell the land to Jordan. Moreover, that
act was "a wilful act on their part."

I have gone to some pains to show that the rule in
Bain v. Fothergill was developed to meet circumstances
such as do not exist here. Its application should, then, be
limited to cases which fall fairly and squarely within
what it specifically decided: general words in it should
not be used to expand the scope of what it actually
decided. The circumstances here do not fall within the
scope of what it actually decided.

acheteurs diff6rents. Chacun d'eux a intent6 une
action en ex6cution int6grale et les actions ont 6
jug6es ensemble. Le second acheteur a admis que
le premier avait priorit6 sur lui et a obtenu des
dommages-int6r~ts pour la perte de la bonne
affaire. On a jug6 que la r6gle limitative de l'arrat
Bain v. Fothergill ne s'appliquait pas lorsque le
vendeur 6tait Partisan de son propre malheur. Le
juge Hinkson a estim6 que l'on essayait de faire
revivre Hopkins v. Grazebrook.

Ici, la Cour d'appel a statu6 que le juge de
premiere instance avait conclu A bon droit que
l'entente avec Jordan, bien que non enregistr6e,
viciait le titre au sens de la ragle de l'arrat Bain v.
Fothergill. Elle a rejet6 la pr6tention de l'appe-
lante selon laquelle, puisqu'au moment de la con-
clusion de l'entente avec les intim6s il n'y avait
rien d'enregistr6 A l'encontre de leur titre, I'entente
ant6rieure avec Jordan ne pouvait pr6valoir con-
trairement A l'art. 38 de la Land Registry Act.

Dissident, le juge Robertson a analys6 diff6rem-
ment l'arr8t Iwanov de la Nouvelle-Galles du Sud
et a consid6r6 qu'il 6tayait son opinion quant A la
port6e de l'arrat Bain v. Fothergill. Il s'en rapporte
aux trois consid6rations invoqu6es par lord
Chelmsford, savoir, le fait que le vendeur n'6tait
coupable d'aucune fraude, qu'il n'y avait eu aucun
acte d6libr6 pour faire obstacle A l'ex6cution de
l'obligation, mais plut6t un d6faut de titre impr6vu
et insurmontable. Les appliquant A la pr6sente
affaire, il a dit:

[TRADUCTION] En I'esp6ce, le titre des d6fendeurs
n'est pas entach6 d'un avice impr6vuD. Ils poss6daient un
certificat de titre irr6vocable dans le bien-fonds attes-
tant, en droit et en equity, A l'6gard de tous, qu'ils
d6tenaient un droit absolu dans le bien-fonds, opposable
A tous. Le vice, loin d'Etre impr6vu, vient de ce que les
d6fendeurs se sont engag6s A vendre le bien-fonds A
Jordan. Ce geste constitue en outre un acte d6lib6r6 de
leur part.,

Je me suis donn6 de la peine pour d6montrer que la
r6gle de l'arr8t Bain v. Fothergill a 6t6 61abor6e pour
faire face A des circonstances qui n'existent pas ici. On
doit donc limiter son application aux cas qui correspon-
dent vraiment et exactement A ce qu'elle vise pr6cis6-
ment: on ne doit pas en utiliser les termes g6n6raux pour
en 6tendre la port6e r6elle. Les circonstances en l'esp6ce
ne rel6vent pas de ce qu'elle comporte r6ellement.
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I share the opinion of Robertson J.A. that the
present case is not within the rule in Bain v.
Fothergill, and I also share the view of Megarry J.
in Wroth v. Tyler that the anomalous character of
the rule is a good reason for a strict limitation of
its scope. Although the Court of Appeal majority
felt that to oust the rule would be to reinstate
Hopkins v. Grazebrook, the facts here are quite
different. There is here no case merely of a vendor
who, knowing he has no title (as, where he himself
has merely a contract of purchase), purports to sell
to another. The vendors here, somewhat greedy as
McKenzie J. found, had title and then proceeded,
in effect to agree to sell the same property twice. I
do not say that there was fraud or a want of good
faith (save possibly in respect of Jordan) but, in
my view, it is enough to oust the limiting rule in
Bain v. Fothergill if the vendor, having title, has
either voluntarily disabled himself from being able
to convey or has risked and lost his ability to do so
by what were in effect concurrent dealings with
two different purchasers.

This is enough to dispose of the first question
posed at the beginning of these reasons. In view of
the disposition, the second question does not really
arise. This Court was however invited in express
terms by all three members of the British
Columbia Court of Appeal to declare its refusal to
follow the rule in Bain v. Fothergill. They could
speak only, of course, in respect of its application
in British Columbia.

The appellant here was concerned primarily
with establishing that the rule did not apply; in
this he succeeded, and it was only in the alterna-
tive that its counsel urged that the rule no longer
be followed. Counsel for the respondents took the
position that the rule, having survived so long,
should be followed by the Courts and it should be
left to the various Legislatures to decide on its
abolition. British Columbia itself recently moved
to this end in the enactment on June 20, 1978, of
the Conveyancing and Law of Property Act, which
by s. 33 expressly abrogates the rule, but the Act
has not as yet been proclaimed.

Je partage l'avis du juge Robertson que la pre-
sente affaire ne relbve pas de la rbgle de l'arr8t
Bain v. Fothergill, et celui du juge Megarry, dans
Wroth v. Tyler, selon lequel le caractbre exception-
nel de la rdgle justifie une application restrictive.
M8me si la Cour d'appel, A la majorit6, a estim6
qu'6carter la rbgle aurait pour effet de r6tablir
l'arr8t Hopkins v. Grazebrook, les faits sont trbs
diff6rents dans ce cas-ci. Il ne s'agit pas en l'esp6ce
du cas d'un vendeur qui, sachant qu'il n'a pas de
titre (par exemple, lorsqu'il a seulement une pro-
messe de vente), pr6tend vendre A un tiers. Dans ce
cas-ci, les vendeurs en possession d'un titre, mais
un peu cupides comme l'a constat6 le juge McKen-
zie, en sont venus A accepter de vendre le meme
immeuble deux fois. Je ne dis pas qu'il y a eu
fraude ou manque de bonne foi (sauf peut-8tre A
l'6gard de Jordan) mais, A mon avis, il suffit, pour
6carter la r6gle limitative de l'arrt Bain v.
Fothergill, que le vendeur, en possession d'un titre,
se soit volontairement priv6 de la possibilit6 de le
c6der ou ait risqu6 et perdu son pouvoir de le faire
par suite d'op6rations effectu6es simultan6ment
avec deux acheteurs diff6rents.

Cela suffit pour trancher la premikre question
pos6e au d6but des pr6sents motifs. En cons6-
quence, la deuxibme question ne se pose pas vrai-
ment. Les trois membres de la Cour d'appel de la
Colombie-Britannique ont pourtant invit6 expres-
s6ment cette Cour A d6clarer son refus de suivre la
r6gle de l'arret Bain v. Fothergill. Evidemment, ils
ne parlent que de son application en Colombie-Bri-
tannique.

II importait d'abord A l'appelante d'6tablir que
la r~gle ne s'appliquait pas; elle a r6ussi A le faire
et ce n'est que subsidiairement que son avocat a
pr6conis6 que la r6gle ne soit plus suivie. De son
c6t6, l'avocat des intim6s a fait valoir que la r~gle,
qui survit depuis si longtemps, devait 8tre suivie
par les tribunaux et qu'il incombe aux l6gislatures
de d6cider de son abolition. C'est ce qu'a fait la
Colombie-Britannique en 6dictant r6cemment, le
20 juin 1978, la Conveyancing and Law of Prop-
erty Act dont I'art. 33 abolit express6ment la regle,
mais cette loi n'a pas encore 6t6 proclamee.
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As might be expected with a rule that has had
as long a history as that in Bain v. Fothergill, it
has spawned other suggested justifications than
the major one of uncertainty of title which inspired
it. The complexity of real property law and the
consequent hardship on a bona fide vendor putting
his property on the market should not, it was said,
result in visiting him with all the consequences of
an ordinary breach of contract if his title proved
defective: see Sikes v. Wild9 ; Di Castri, Canadian
Law of Vendor and Purchaser (2nd ed. 1976), at
p. 748. Lord Hatherley had given support for this
view in his reasons in Bain v. Fothergill, at p. 211,
by saying that the purchaser must be considered to
have bargained on that basis.

Another justification for the rule was said by 5
Corbin on Contracts (1964), s. 1098, at p. 531, to
rest on the fact that "land in England [was] not
subject to rapid fluctuation, that contracts were
nearly always quickly closed, and that the contract
price [was] usually substantially the same as the
market value at the time of breach". The learned
author cited the judgment of this Court in Ontario
Asphalt Block Co. v. Montreuilo for this proposi-
tion and I will return to this case later. Corbin
added this statement, which is equally applicable
to Canada:

. . . This reason is certainly one that is not to be accepted
in the United States. If the market value and the
contract price are the same it makes no difference which
rule is adopted. But in the United States there are
innumerable long-time contracts for a future convey-
ance, and land often rapidly fluctuates in price. The
English rule, therefore, would discriminate against the
purchaser when it is not useless.

Another point made in justification of the rule is
referred to in 5 Corbin on Contracts, at p. 530, in
the following words:

A few [American] cases follow the English rule entirely,
sometimes on the ground that, since no substantial
damages are recoverable on the covenant of title con-
tained in a deed of conveyance, no more should be

9 (1861), 1 B.& S. 587, aff'd (1863), 4 B.& S. 421.
10 (1916), 52 S.C.R. 541.

Comme on pouvait s'y attendre, une r6gle dont
l'histoire est aussi ancienne que celle de l'arr8t
Bain v. Fothergill, a donn6 naissance A d'autres
justifications que celle de l'incertitude des titres
qui est A son origine. Vu la complexit6 du droit des
biens immobiliers et les difficult6s auxquelles doit
faire face un vendeur de bonne foi qui met sa
propri6t6 en vente, on ne doit pas, a-t-on dit, lui
infliger toutes les cons6quences d'une violation
ordinaire de contrat, si son titre est entach6 d'un
vice: voir Sikes v. Wild9; Di Castri, Canadian Law
of Vendor and Purchaser (2c 6d. 1976), A la p.748.
Lord Hatherley avait donn6 un appui A ce point de
vue par ses motifs dans l'arrt Bain v. Fothergill
en disant (A la p. 211) qu'on devait consid6rer que
l'acheteur avait trait6 sur cette base.

Selon 5 Corbin on Contracts (1964), par. 1098,
A la p. 531, une autre justification de la r~gle se
fonde sur le fait que [TRADUCTION] des biens-
fonds [n'6taient] pas soumis en Angleterre A de
rapides fluctuations de prix, que les contrats
6taient presque toujours conclus rapidement et que
le prix pr6vu au contrat [6tait] habituellement le
m~me que la valeur marchande au moment de la
violation du contrat>. Le savant auteur cite, pour
6tayer cette proposition, un arr8t de cette Cour,
Ontario Asphalt Block Co. c. Montreuil o, et j'y
reviendrai. La remarque suivante de Corbin s'ap-
plique 6galement au Canada:

[TRADUCTION] Ce n'est certainement pas une raison
que l'on doit admettre aux tats-Unis. Si la valeur
marchande et le prix pr6vu au contrat coincident, peu
importe quelle r6gle est adopt6e. Mais aux Ptats-Unis,
les contrats A long terme pr6voyant un transfert ult6-
rieur sont innombrables et souvent le prix des biens-
fonds fluctue rapidement. En consequence, la r6gle
anglaise serait pr6judiciable A l'acheteur quand elle n'est
pas inutile.

Dans 5 Corbin on Contracts, A la p. 530, l'au-
teur 6nonce en ces termes une autre justification
de la r6gle:

[TRADUCTION] Quelques arrats [ambricains] suivent
entibrement la r6gle anglaise, disant parfois que comme
l'on ne peut recouvrer des dommages-int6rats importants
en se fondant sur I'engagement quant au titre dans un

9 (1861), 1 B. & S. 587, conf. (1863), 4 B. & S. 421.
10 (1916), 52 R.C.S. 541.
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recoverable for breach of the preliminary contract to
convey.

It is questionable, however, that no substantial
damages are recoverable on breach of a covenant
of title in a conveyance if, for example, the pur-
chaser is compelled to give up possession, as
opposed to a defect which does not produce such a
drastic result: see McGregor on Damages (13th ed.
1972), at p. 484, citing Lock v. Furze"; and see
the Canadian cases cited in the report of the Law
Reform Commission of British Columbia, at p. 11.

Although some jurisdictions in the United
States follow the rule in Bain v. Fothergill, with
its qualifications, including as a qualification
instances where a vendor knowingly contracts
beyond his power, the generally prevailing position
is a rejection of the rule and an adherence to
ordinary contract principles of recovery for loss of
a bargain: see 3 American Law of Property
(1952), s. 11.67, at pp. 169-170.

Despite the other supports for the rule that I
have mentioned, the foundation was the uncertain-
ty of title because of the absence of any uniform
registration system through which title could be
more easily ascertained than by relying on the
production of deeds without the back-up of a
state-operated register. The rule was said to be a
prop in support of the marketability of land and,
presumably, it was up to the purchaser, if he could
succeed in doing so, to obtain a contractual pro-
mise in avoidance.

Even if the exceptions have not eaten deeply into
the rule, it seems to me that its main rationale has
disappeared in those jurisdictions which have a
Torrens system, as for example, Alberta, Sas-
katchewan and Manitoba (under its Real Property
Act, R.S.M. 1970, c. R30) and, similarly, in Brit-
ish Columbia whose registration Act, the Land
Registry Act approximates the Torrens system.
The same can be said of Ontario in respect of
those areas governed by The Land Titles Act,
R.S.O. 1970, c. 234. In all such jurisdictions and
areas, where the title is that shown on an official

11 (1866), L.R. 1 C.P. 441.

acte de transfert, on ne devrait pas en recouvrer davan-
tage pour la violation d'un avant-contrat de transfert.

L'assertion qu'on ne peut recouvrer des domma-
ges-int6r8ts importants pour la violation d'un
engagement quant au titre dans un transfert est
discutable, dans le cas, par exemple, oa I'acheteur
est contraint de renoncer A la possession, par oppo-
sition au cas oa le d6faut en cause n'entraine pas
de r6sultat aussi grave: voir McGregor on Dama-
ges, (13e 6d. 1972), A la p. 484 qui cite l'arrt Lock
v. Furze "; et voir les arrets canadiens cit6s dans le
rapport de la Commission de r6forme du droit de
la Colombie-Britannique, A la p. 11.

Bien que certaines juridictions ambricaines sui-
vent la r6gle de l'arr8t Bain v. Fothergill et ses
restrictions, y compris le cas oii un vendeur passe
sciemment un contrat qu'il est incapable d'ex6cu-
ter, la th6se qui pr6vaut g6n6ralement est le rejet
de la r6gle et l'application des principes ordinaires
des contrats relativement A l'indemnisation pour la
perte d'une bonne affaire: voir 3 American Law of
Property (1952), par. 11.67, aux pp. 169 et 170.

Malgr6 les autres motifs A l'appui de la rdgle
que j'ai mentionn6s, le fondement en est l'incerti-
tude des titres en l'absence d'un systame uniforme
d'enregistrement qui permette de v6rifier un titre
plus facilement que par la production d'actes, sans
le soutien d'un registre 6tatis6. La r~gle devait
servir de pilier A la n6gociabilit6 des biens-fonds et
il est A croire qu'il appartenait A l'acheteur d'obte-
nir, s'il le pouvait, une promesse contractuelle pour
l'6viter.

Mme si les exceptions n'ont pas profond6ment
modifi6 la r6gle, j'estime que sa principale raison
d'8tre a disparu IA oa le syst6me Torrens a 6t6
adopt6, par exemple en Alberta, en Saskatchewan
et au Manitoba (en vertu de The Real Property
Act, R.S.M. 1970, chap. R30) et, de la m~me
fagon, en Colombie-Britannique oii la Loi r6gis-
sant I'enregistrement, la Land Registry Act, se
rapproche du systbme Torrens. Il en est de meme
pour l'Ontario, lIA ofi s'applique The Land Titles
Act, R.S.O. 1970, chap. 234. Dans ces ressorts et
r6gions, oa le titre est celui inscrit au registre

11 (1866), L.R. 1 C.P. 441.
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registry, there can be no claim by a vendor of
uncertainty of title or of the necessity to gather in
deeds and documents through which he would seek
to establish title.

In my view, the venerability of the rule and the
fact that Legislatures have not moved long ago to
abolish it, cannot be viewed as a decisive reason
against a refusal by this Court to follow it. It was,
after all, a judge-made rule, based on consider-
ations that do not operate in Canada. The fact that
it has not been cast aside before may have to do
with the decision of this Court in the Ontario
Asphalt Block case, supra, decided at a time when
this Court was still subject to the Privy Council
and through it to the House of Lords in matters of
common law. That situation no longer obtains, and
this Court has asserted its freedom not only to
depart from its own decisions but from Canadian
decisions of the Privy Council as well: see
McNamara Construction (Western) Ltd. v. The
Queen 12; Reference re Agricultural Products
Marketing Act".

The Ontario Asphalt Block case was an Ontario
appeal to this Court which divided four to two on
whether the rule in Bain v. Fothergill applied to its
facts. The issue arose in respect of a ten-year lease
with an option to the lessee to purchase the fee,
and with an obligation on its part to make
improvements during the leasehold term which it
did. Both Fitzpatrick C.J. and Davies J., dissent-
ing, were of opinion that these facts took the case
out of the rule when, upon the exercise of the
option the lessor could not give title as he had
covenanted to do. The Chief Justice held that,
accepting the rule in Bain v. Fothergill, "this case
is outside the transactions to which in its widest
interpretation the rule making exception to the
general law of contracts has any application" (at
p. 548). He quoted from Sedgwick on Damages
(9th ed. 1913), vol. 3., at p. 2121 as follows:

If the defendant fails to convey because he has not a
good title, he is always liable in substantial damages.

12 [1977] 2 S.C.R. 654.
13 [1978] 2 S.C.R. 1198.

officiel, le vendeur ne peut faire valoir que le titre
est incertain ou qu'il lui est n6cessaire de rassem-
bler les actes et les documents qui l'6tablissent.

A mon avis, on ne peut consid6rer l'anciennet6
de la r6gle et le fait que malgr6 tout les 16gislatu-
res ne l'ont pas encore abolie comme une raison
d6cisive pour emp~cher cette Cour de refuser de la
suivre. II s'agit aprbs tout d'une rbgle jurispruden-
tielle, fond6e sur des consid6rations qui n'ont pas
cours au Canada. Le fait qu'elle n'ait pas 6t
6cart6e plus t6t vient peut-8tre de la d6cision de
cette Cour dans l'affaire Ontario Asphalt Block,
pr6cit6e, qui date de l'6poque oil cette Cour 6tait
encore subordonn6e au Conseil priv6 et en cons6-
quence A la Chambre des lords en matibre de
common law. La situation a chang6 et cette Cour
s'est d6clar6e libre non seulement d'6carter ses
propres d6cisions mais 6galement les d6cisions
canadiennes du Conseil priv6: voir McNamara
Construction (Western) Ltd. c. La Reine 12 ; Renvoi
sur la Loi sur l'organisation du marchi des pro-
duits agricoles".

L'arrat Ontario Asphalt Block fut port6 en
appel devant cette Cour qui s'est prononc6e, A
quatre contre deux, sur la question de savoir si la
r6gle de l'arr8t Bain v. Fothergill s'appliquait aux
faits en cause. Le litige portait sur un bail de dix
ans qui accordait au locataire une option d'achat
de la propri6t6 et qui lui imposait de faire des
ambliorations pendant la dur6e du bail, ce qu'il fit.
Le juge en chef Fitzpatrick et le juge Davies,
dissidents, 6taient d'avis que vu les faits, la r6gle
ne pouvait pas s'appliquer en 1'esp6ce puisqu'A la
lev6e de l'option, le bailleur ne pouvait donner de
titre comme il s'6tait engag6 A le faire. Le Juge en
chef a statu6 que, tout en adoptant la r~gle de
l'arret Bain v. Fothergill, [TRADUCTION] ala pr6-
sente cause sort des cas auxquels s'applique, dans
son interpr6tation la plus large, la r6gle cr6ant une
exception au droit g6n6ral des contrats, (A la p.
548). Il a cit6 l'extrait suivant de Sedgwick on
Damages (9e 6d. 1913), t. 3, A la p. 2121:

[TRADUCTION] Si le d6fendeur ne peut faire le trans-
fert parce qu'il n'a pas de titre valable, il est toujours

2 [1977] 2 R.C.S. 654.
13 [19781 2 R.C.S. 1198.
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This is commonly called the United States Supreme
Court rule, and represents one extreme of the series of
principles of which the highest English court has adopt-
ed the other extreme. It seems to be the correct one on
principle.

Both dissenting judges held to a strict interpre-
tation of the rule, wishing to keep it within the
bounds of the rationale which spawned it. The
majority (in effect, only Anglin J. dealt with the
application of the rule and taking his reasons)
concluded that there was no evidence to warrant
an inference that the optionor after discovering a
defect in his title (he being a devisee for life) made
no effort to obtain the consent of the remainder-
men, to bring the case within Day v. Singleton,
supra. It was clear from the reasons of Davies J.
that the rule in Bain v. Fothergill, having been
followed in Ontario, should not be called in ques-
tion as part of the law of that Province, and hence
for him the only question was whether the case
was within the rule.

Not only this Court but other Courts in Canada
were formerly under the same stricture, and any
call for a denial of the rule would be a call for
legislative intervention. In Stephens v. Bannan 14,

Beck J. in the Supreme Court of Alberta en banc
said at p. 431 that "the English rule as to damages
in the case of breach of contract for the sale of
land should be applied in this jurisdiction notwith-
standing that we have here the Torrens system of
land titles". On the other hand, in O'Neil v.
Drinkle'1, a Saskatchewan case, Lamont J. (who
later became a member of this Court) took a
bolder approach, as follows (at p. 944):

In this province, however, the reasons for the adoption
of this exception to the common law rule as to damages
do not exist. Instead of the complicated law as to the
title of real estate which they have in England, we have
a very simple system of land transfer, under which a
person having a certificate of title holds an indefeasible
title to his land, which is not subject to those uncertain-
ties and defects which led to the establishment of the
exception as laid down in Flureau v. Thornhill, and as
was said by Cockburn, C.J., in Engel v. Fitch, L. R. 3

14(1913), 6 Alta. L.R. 418.
15 (1908), 8 W.L.R. 937.

passible de dommages-int6r8ts importants. Cette r6gle
est commun6ment appel6e la r6gle de la Cour supreme
des tats-Unis et constitue un extr8me d'une s6rie de
principes dont la plus haute cour anglaise a adopt6
l'autre extr8me. Elle semble juste en principe.

Les deux juges dissidents 6taient partisans d'une
interpr6tation restrictive de la r6gle, car ils souhai-
taient la maintenir dans les limites du raisonne-
ment qui l'a engendr6e. La majorit6 (en fait, seul
le juge Anglin a trait6 de l'application de la r6gle
et donn6 ses motifs A cet 6gard) a conclu qu'au-
cune preuve ne permettait de d6duire que le
c6dant, aprbs avoir d6couvert les d6fauts de son
titre (c'6tait un 16gataire grev6), n'avait fait aucun
effort pour obtenir le consentement des appel6s, ce
qui aurait permis de suivre l'arrat Day v. Single-
ton, pr6cit6. Les motifs du juge Davies montrent
clairement que la r6gle de l'arrat Bain v. Fother-
gill ayant 6t6 suivie en Ontario, on ne devait pas
mettre en doute qu'elle faisait partie du droit de
cette province, et pour lui, la seule question 6tait
de savoir si elle s'appliquait dans cette affaire-lA.

Cette Cour, comme toutes les autres cours du
Canada, 6tait autrefois soumise A la mime restric-
tion et toute invitation A rejeter la r6gle 6quivalait
A demander une intervention 16gislative. Dans Ste-
phens v. Bannan 14, le juge Beck de la Cour
supreme de l'Alberta, en banc, a dit (A la p. 431)
que [TRADUCTION] (da r6gle anglaise concernant
les dommages-int6r8ts dans le cas d'une violation
de contrat de vente d'un bien-fonds doit s'appli-
quer ici meme si nous avons le systbme Torrens).
D'autre part, dans O'Neil v. Drinkle '5, une affaire
de la Saskatchewan, le juge Lamont (qui devint
plus tard membre de cette Cour), a adopt6 un
point de vue plus audacieux (A la p. 944):

[TRADUCTION] Les raisons qui ont motiv6 l'adoption
de cette exception A la r~gle de common law relative-
ment aux dommages-int~rets n'existent pas dans cette
province. Au lieu des r6gles de droit complexes qui
r6gissent les titres de biens-fonds en Angleterre, nous
b6n6ficions d'un systime trds simple de transfert de
bien-fonds en vertu duquel quiconque d6tient un certifi-
cat de titre a un titre irr6vocable dans son bien-fonds. Ce
titre n'est pas frapp6 des incertitudes et des vices qui ont
amen6 l'adoption de l'exception 6nonc6e dans Flureau v.

14 (1913), 6 Alta L.R. 418.
Is (1908), 8 W.L.R. 937.
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Q.B. 314: "The limit of the exception is to be found in
the reason on which it is based; the reason ceasing, the
rule should also cease."

Therefore, I am of opinion that the conditions being
entirely different here, and the reasons which led to the
establishment of the exception being entirely absent,
there is no reason why a different principle should be
adopted in assessing damages for breach of contract for
the sale of land than that adopted for the breach of
other contracts.

He did not, however, have to press this because he
was satisfied on the facts that the rule did not
apply.

I have no hesitation in saying, at a distance of
seventy years from O'Neil v. Drinkle, that I fully
agree with what Lamont J. there said about the
rule in Bain v. Fothergill. It will suffice to refer to
a common provision of the Torrens Acts in Alberta
and Saskatchewan (The Land Titles Act, R.S.A.
1970, c. 198, s. 203 and The Land Titles Act,
R.S.S. 1965, c. 115, s. 237) and in Manitoba (The
Real Property Act, R.S.M. 1970, c. R30, s. 77)
which is as follows (I quote the Alberta provision):

203. Except in the case of fraud, no person contracting
or dealing with or taking or proposing to take a transfer,
mortgage, encumbrance or lease from the owner of any
land in whose name a certificate of title has been
granted shall be bound or concerned to inquire into or
ascertain the circumstances in or the consideration for
which the owner or any previous owner of the land is or
was registered or to see to the application of the pur-
chase money or of any part thereof, nor is he affected by
notice direct, implied or constructive, of any trust or
unregistered interest in the land, any rule of law or
equity to the contrary notwithstanding, and the knowl-
edge that any trust or unregistered interest is in exist-
ence shall not of itself be imputed as fraud.

There is a similar provision in s. 44 of the
British Columbia Land Registry Act. Moreover, s.
28 of that Act is also relevant to support the
abolition of the rule in Bain v. Fothergill. It is in
these terms:

28. It is the duty of any person selling or conveying
land, or who enters into an agreement, or assignment of

Thornhill et, comme l'a dit le juge en chef Cockburn
dans Engel v. Fitch, L.R. 3 Q.B. 314: cOn trouve la
limite de l'exception dans le motif sur lequel elle se
fonde; si le motif disparaft, la ragle doit 6galement
disparaitre.*

Comme les conditions sont tout A fait diff6rentes en
I'espace et que les motifs qui ont amen6 l'adoption de
l'exception sont compl6tement absents, je suis d'avis
qu'il n'y a aucune raison d'adopter quant A l'6valuation
des dommages-int6r8ts pour violation de contrat de
vente de bien-fonds, un principe diff6rent de celui qui
existe pour la violation d'autres contrats.

Il n'a cependant pas insist6 sur ce point parce qu'il
6tait convaincu que, vu les faits, la r6gle ne s'appli-
quait pas.

Soixante-dix ans aprds O'Neil v. Drinkle, je
n'h6site pas A dire que je me rallie entibrement aux
propos du juge Lamont relativement A la r6gle de
l'arrat Bain v. Fothergill. Il suffit de se reporter A
une disposition commune des lois Torrens de l'Al-
berta et de la Saskatchewan (The Land Titles Act,
R.S.A. 1970, chap. 198, art. 203 et The Land
Titles Act, R.S.S. 1965, chap. 115, art. 237) et du
Manitoba (The Real Property Act, R.S.M. 1970,
chap. R30, art. 77) que voici (je cite celle de
l'Alberta):
[TRADUCTION] 203. Sauf en cas de fraude, aucune
personne qui contracte ou traite avec le propri6taire d'un
bien-fonds au nom duquel a 6t6 accord6 un certificat de
proprift6 ou qui en fait ou se propose de s'en faire
consentir une cession, une hypothbque, une charge ou un
bail, ne sera tenue de quelque fagon de s'informer ou de
s'assurer des circonstances ou de la cause pour lesquelles
le propri6taire ou tout propri6taire ant~rieur du bien-
fonds est ou a 6t6 enregistr6 ni de s'enqubrir de I'emploi
de tout ou partie du prix d'achat; pas davantage n'est-
elle affect6e par la connaissance directe, implicite ou
presumee qu'elle peut avoir de toute fiducie ou droit non
enregistr6 sur le bien-fonds, nonobstant toute r6gle de
droit ou d'equity contraire, et le fait qu'elle connaisse
l'existence d'une fiducie ou d'un droit non enregistr6 ne
sera pas en soi imput6 comme fraude.

L'article 44 de la Land Registry Act de la
Colombie-Britannique contient une disposition
semblable. Cependant, I'art. 28 de cette loi est
6galement pertinent aux fins de l'abolition de la
r6gle de l'arr8t Bain v. Fothergill. En voici le texte:

[TRADUCTION] 28. Quiconque vend ou transmet un
bien-fonds ou conclut une entente ou une cession de
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an agreement for the sale of land, whereby the purchase
price is payable by instalments or at a future time, to
register his own title, in order that any person to whom
the land or any part thereof is conveyed, and any person
claiming under the agreement, sub-agreement, or
assignment, may be able to register his title; and so long
as the failure of any person to comply with this section
continues, no action shall be brought by the person so
failing to register upon any covenant in such agreement
or sub-agreement.

As the British Columbia Law Reform Commission
report points out, at p. 20 thereof, this sanction
upon a vendor should be complemented by giving a
purchaser a remedy in damages now denied to him
under Bain v. Fothergill.

In Ontario, there is no exact equivalent in its
Land Titles Act, R.S.O. 1970, c. 234, as amended,
to s. 203 of the Alberta Act, above quoted, and
this Court has held that unregistered interests of
which a purchaser for value has notice are not
defeated by his prior registration of his interest
when there is no express statutory provision to
make notice irrelevant: see United Trust Co. v.
Dominion Stores Ltd. et al. 16 This, however, does
not militate against the inaptness of the rule in
Bain v. Fothergill in the face of the fact that in
general the registry is the sole mirror of title.

In view of the foregoing, it would be my opinion,
if it was necessary, in order to decide this case, to
come t~o a conclusion on the matter, that the rule
in Bain v. Fothergill should no longer be followed
in respect of land transactions in those Provinces
which have a Torrens system of title registration or
a near similar system.

It seems to me that, in principle, a similar view
should be taken in respect of land transactions
governed by a registration of deeds and documents
system such as exists in the Atlantic Provinces, in
parts of Ontario and in parts of Manitoba. The
Acts in the Atlantic Provinces require the keeping
of public registers of deeds and documents (includ-
ing plans) and provide, generally, for priority
according to the order or time of registration: see

16 [1977] 2 S.C.R. 915.

contrat de vente de bien-fonds, pr6voyant que le prix
d'achat est payable par versements ou A terme, doit
enregistrer son propre titre afin que toute personne A qui
le bien-fonds ou une partie de ce dernier est transf6r6,
ou toute personne qui revendique un droit en vertu de
l'entente, stipulation accessoire ou transfert puisse enre-
gistrer son titre; quiconque ne se conforme pas au
pr6sent article ne peut intenter d'action fond6e sur une
stipulation de cette entente ou stipulation accessoire.

Comme le souligne le rapport de la Commission de
r6forme du droit de la Colombie-Britannique (A la
p. 20), cette sanction impos6e au vendeur doit 8tre
compl6t6e par un recours en dommages-int6r8ts
accord6 A l'acheteur que ne permet pas actuelle-
ment l'arr~t Bain v. Fothergill.

En Ontario, il n'existe pas dans The Land
Titles Act, R.S.O. 1970, chap. 234 et modifica-
tions, de disposition 6quivalente A l'art. 203 de la
loi albertaine, pr6cit6, et cette Cour a jug6 que les
droits non enregistr6s dont un acheteur A titre
onbreux a connaissance ne sont pas mis en 6chec
par l'enregistrement ant6rieur des droits de l'ache-
teur, lorsque aucune disposition 16gislative ne pr6-
voit express6ment que la connaissance n'est pas
pertinente: voir United Trust Co. c. Dominion
Stores Ltd. et autres'6. Ceci ne milite pas contre
l'inad6quation de la r6gle de l'arr8t Bain v.
Fothergill, vu le fait qu'en g6n6ral le registre est le
seul miroir du titre.

Compte tenu de ce qui pr6c6de, je serais d'avis,
si cela 6tait n6cessaire pour trancher la pr6sente
affaire, de conclure sur ce point que la r6gle de
l'arr8t Bain v. Fothergill ne doit plus 8tre suivie
relativement aux op6rations immobilibres dans les
provinces qui ont un systbme Torrens d'enregistre-
ment des titres ou un syst6me similaire.

Il me semble qu'en principe, on devrait adopter
un point de vue semblable en ce qui concerne les
op6rations immobilibres regies par un syst6me
d'enregistrement d'actes et de documents, comme
c'est le cas dans les provinces maritimes et dans
certaines r6gions de l'Ontario et du Manitoba. Les
lois des provinces maritimes prescrivent la tenue de
registres publics d'actes et de documents (y com-
pris les plans) et accordent en g6n6ral le rang

16 [1977] 2 R.C.S. 915.
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the Registry Act, R.S.N.B. 1973, c. R-6; The
Registration of Deeds Act, R.S.Nfld. 1970, c. 328;
The Registry Act, R.S.N.S. 1967, c. 265; The
Registry Act, R.S.P.E.I. 1974, c. R-11. The deeds
and documents that are registered are not thereby
invested with any greater legal force than they
intrinsically possess; there is, in short, no public
guarantee of title as under the Torrens system, but
if they have intrinsic legal force their registration
gives them priority over unregistered instruments,
of which they had no notice. Registration is, of
course, notice and hence the necessity for a search
of the register and an examination of the intrinsic
worth of the deeds and documents recorded there-
on, involving a concern for the chain of title. In
Prince Edward Island the statute goes further; it
provides as follows in s. 43.

43. No constructive or other notice of any unregistered
deed or mortgage shall defeat, impeach, or affect, or be
construed to affect, any deed or mortgage relating to all
or any part of the same lands, tenements or heredita-
ments, which has been registered under this Act, but
every such unregistered deed or mortgage shall be
deemed to be fraudulent and void against subsequent
purchasers or incumbrancers for valuable consideration,
whose deeds or mortgages are previously registered,
whether the purchasers or incumbrancers had notice
thereof or not, but nothing in this Act affects, or is
construed to impeach any will, or security for a debt due
or to become due to the Crown, although it or a
memorial or entry thereof is not recorded in the office of
a registrar.

In Ontario, the traditional registration of deeds
system (The Registry Act, R.S.O. 1970, c. 409, as
amended) has been modified by The Certification
of Titles Act, R.S.O. 1970, c. 59, as amended. It
applies to land not registered under The Land
Titles Act and provides for the investigation and
certification of title to such land. When a certifi-
cate of title is issued and registered, it has, pursu-
ant to s. 15, a conclusive effect as against the
Crown and all other persons subject to any excep-
tions, reservations, conditions, covenants, charges,
mortgages and other encumbrances mentioned
therein. In short, the Act gives a starting point for

suivant l'ordre ou la date d'enregistrement: voir la
Loi sur l'enregistrement, L.R.N.-B.1973, chap.
R-6; The Registration of Deeds Act, R.S.Nfld.
1970, chap. 328; The Registry Act, R.S.N.S. 1967,
chap. 265; The Registry Act, R.S.P.E.I. 1974,
chap. R- 11. Les actes et documents enregistrbs
n'ont pas de force juridique plus grande que celle
qui est intrinsbquement la leur; en r6sum6, il n'y a
aucune garantie publique des titres comme dans
un syst6me Torrens, mais si ces titres ont une
valeur juridique intrins6que, leur enregistrement
leur donne priorit6 sur les actes non enregistr6s qui
n'ont pas fait l'objet d'un avis. L'enregistrement
6quivaut 6videmment A un avis, d'oai la n6cessit6
d'examiner le registre et la valeur intrinsbque des
actes et des documents qui y sont enregistr6s, y
compris la chaine de titres. La Loi de l'lle-du-
Prince-tdouard va plus loin; son article 43 est
r6dig6 en ces termes:

[TRADUCTION] 43. La connaissance pr6sumbe ou autre
d'un acte ou d'une hypothbque non enregistr6 n'a pas
pour effet de mettre en 6chec un acte ou une hypoth6-
que, enregistr6 en vertu de la pr6sente loi, visant la
totalit6 ou une partie des m8mes biens-fonds, fonds de
terre ou h6ritages, d'en permettre la contestation, d'y
porter atteinte, ni d'etre interpr6t6e en ce sens, mais un
tel acte ou hypothbque non enregistr6 est r6put6 fraudu-
leux et nul vis-A-vis d'acheteurs A titre on6reux ou
cr6anciers hypoth6caires subs6quents dont les actes et
hypothbques sont pr6alablement enregistr6s, que les
acheteurs ou cr6anciers hypoth6caires en aient eu con-
naissance ou non; mais rien dans la pr6sente loi n'a pour
effet de porter atteinte, ni ne doit 8tre interpr6t6 comme
tel, A un testament ou A la stiret6 d'une cr6ance du
Souverain, mime non enregistr6 ni constat6 au bureau
du registraire.

En Ontario, le systime traditionnel d'enregistre-
ment des actes (The Registry Act, R.S.O. 1970,
chap. 409 et ses modifications) a 6t6 modifi6 par
The Certification of Titles Act, R.S.O. 1970,
chap. 59 et ses modifications. Il s'applique aux
biens-fonds non enregistr6s aux termes de The
Land Titles Act et pr~voit la recherche et la
v6rification du titre de ces biens-fonds. Lorsqu'un
certificat de titre est d6livr6 et enregistr6, il a,
conform6ment A l'art. 15, un effet probant A l'en-
contre du Souverain et de tous, sous r6serve des
exceptions, r6serves, conditions, stipulations, privi-
16ges, hypothdques ou autres charges qui y sont
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title searches and establishes a register akin to that
under a Land Titles system.

The Manitoba Registry Act, R.S.M. 1970, c.
R50 as amended, is similar to the Registry Acts
above mentioned, but it does provide in s. 47 that
lands that are subdivided must be brought under
The Real Property Act, that is, into the Torrens
system.

Despite the differences between the Torrens
system and kindred systems (as in British
Columbia and Ontario) and deed registry systems,
I do not see why a line should be drawn between
them to rule out Bain v. Fothergill in respect of
the former and not in respect of the latter. The
existence of public registers upon which transfers
of interests must be recorded to be protected could
be considered as ousting the rationale on which the
rule in Bain v. Fothergill was founded. I need not,
however, pursue this matter further in the present
case.

In the result, I would allow the appeal, set aside
the judgments below and direct that judgment be
entered for the purchaser for $37,000 plus
$6,628.50, a total of $43,628.50, the damages
found and confirmed below if Bain v. Fothergill
did not apply. The appellant is entitled to costs
throughout.

Appeal allowed with costs.

Solicitors for the plaintiff appellant: Farris,
Vaughan, Wills & Murphy, Vancouver.

Solicitors for the defendants, respondents:
Boughton & Co., Vancouver.

mentionn6s. En r6sum6, la Loi donne un point de
d6part pour la recherche du titre et 6tablit un
registre semblable A celui qui existe en vertu d'un
syst6me d'enregistrement de titres des biens-fonds.

The Manitoba Registry Act, R.S.M. 1970, chap.
R50 et ses modifications est semblable aux lois
d'enregistrement d6ji mentionn6es, mais elle pr6-
voit, A l'art. 47, que les biens-fonds subdivis6s sont
soumis A The Real Property Act, soit au systhme
Torrens.

Malgr6 les diff6rences qui existent entre le sys-
tame Torrens, les syst6mes analogues (comme ceux
de la Colombie-Britannique et de l'Ontario) et les
systbmes d'enregistrement des actes, je ne vois pas
pourquoi on ferait une distinction entre eux pour
6carter l'arrat Bain v. Fothergill dans le premier
cas et ne pas le faire dans le dernier. On doit
consid6rer que l'existence de registres publics oii
les transferts de droits doivent 8tre inscrits pour
8tre prot6g6s 61imine le fondement meme de la
r6gle de l'arrt Bain v. Fothergill. Cependant, il
n'est pas n6cessaire d'6tudier davantage cette ques-
tion en l'esp&ce.

En d6finitive, je suis d'avis d'accueillir le pour-
voi, d'infirmer les d6cisions des cours d'instance
inf6rieure et d'ordonner que jugement soit rendu
en faveur de l'acheteur pour un montant de
$37,000, plus $6,628.50, pour un total de
$43,628.50, soit les dommages-int6r8ts fix6s et
confirm6s par les cours d'instance inf6rieure si
l'arrat Bain v. Fothergill ne s'appliquait pas. L'ap-
pelante a droit A ses d6pens dans toutes les cours.

Pourvoi accueilli avec dipens.

Procureurs de la demanderesse, appelante:
Farris, Vaughan, Wills & Murphy, Vancouver.

Procureurs des difendeurs, intimis: Boughton
& Co., Vancouver.
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Dame Rita Hildegard Aranka Ludecke
(Plaintiff) Appellant;

and

Canadian Pacific Airlines Limited
(Defendant) Respondent.

1979: January 31; 1979: March 20.

Present: Martland, Ritchie, Pigeon, Estey and
McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Air law - Death of a passenger and loss of baggage
- Limitation of liability of carrier - Applicability of
the Warsaw Convention - Carriage by Air Act, R.S.C.
1952, c. 45, Schedule I (Warsaw Convention), Arts. 3, 4,
22 - An Act to Amend the Carriage by Air Act, 1963
(Can.), c. 33, Schedule III (Hague Protocol), Art. 3.

The appellant sued the respondent ("the carrier") in
the Superior Court of Quebec for damages resulting
from the death of her husband in an aircraft crash. The
ticket was issued in England and the respondent was a
successive carrier to BOAC within the meaning of the
Canadian Carriage by Air Act and the British Carriage
by Air Act. These statutes introduced into the law of the
two countries the Warsaw Convention of 1924. The
carrier, while admitting liability, contended that its
liability was limited in accordance with the terms of the
Convention. Two questions, submitted pursuant to art.
448 C.C.P., arose for determination:

(1) Did the limitation of liability of the Warsaw
Convention apply to the claim based on the death of the
appellant's husband (Art. 3)?

(2) Did the limitation apply to the claim for loss of
baggage (Art. 4)?

The Superior Court answered the first question "yes"
and the second question "no". But the Court of Appeal
held that the carrier was entitled to the limitation of
liability provided by the Convention on both death and
baggage claims. Hence the appeal to this Court.

Held: The appeal should be dismissed.

The words of Art. 3(2) are plain and can admit of no
misunderstanding. The absence, irregularity, or loss of a
passenger ticket will not affect the existence or the
validity of the contract of carriage. The benefit of the

Dame Rita Hildegard Aranka Ludecke
(Demanderesse) Appelante;

et

Lignes abriennes Canadien Pacifique,
Limit6e (Difenderesse) Intimie.

1979: 31 janvier; 1979: 20 mars.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Estey et
McIntyre.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Droit aerien - Dieds d'un passager et perte de
bagages - Limitation de la responsabiliti du transpor-
teur - Applicabiliti de la Convention de Varsovie -
Loi sur le transport agrien, S.R.C. 1952, chap. 45,
Annexe I (Convention de Varsovie), art. 3, 4, 22 - Loi
modifiant la Loi sur le transport airien, 1963 (Can.),
chap. 33, Annexe III (Protocole de la Haye), art. 3.

L'appelante a poursuivi l'intimbe (de transporteur*)
en Cour sup6rieure du Qu6bec pour les dommages-int6-
rats r6sultant du d6chs de son mari dans un 6crasement
d'avion. Le billet avait 6t6 d6livr6 en Angleterre et
l'intim6e agissait comme transporteur successif, aprbs
BOAC, au sens de la Loi sur le transport airien cana-
dienne et de la Carriage by Air Act anglaise. Ces lois
introduisent dans le droit des deux pays la Convention
de Varsovie de 1924. Tout en admettant sa responsabi-
lit6, le transporteur pr6tend qu'elle est limit6e conform6-
ment A la Convention. Deux questions, soumises confor-
m6ment A l'art. 448 C.p.c., doivent 6tre tranch6es:

(1) La limitation de responsabilit6 de la Convention
de Varsovie s'applique-t-elle A la r6clamation fond6e sur
le d6chs du mari de l'appelante (art. 3)?

(2) La limitation s'applique-t-elle A la r6clamation
fond6e sur la perte des bagages (art. 4)?

La Cour sup6rieure a r6pondu par l'affirmative A la
premiere question et par la n6gative A la deuxitme. Mais
la Cour d'appel a conclu que le transporteur a droit A la
limitation de responsabilit6 pr6vue A la Convention rela-
tivement aux deux r6clamations, celle fond6e sur le
d6cks et celle fond6e sur la perte des bagages. D'oii le
pourvoi A cette Cour.

Arrit: Le pourvoi doit 8tre rejet6.

Le texte du par. 3(2) est clair et ne permet aucune
m6prise. L'absence, l'irr6gularit6 ou la perte d'un billet
de passage n'affecte ni I'existence ni la validit6 du
contrat de transport. La perte du b6n6fice de la limita-
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limitation will be lost only where no ticket is delivered.
It is clear in this case that the carrier delivered a ticket
and thus preserved its right to limitation.

As to the second question, it is recognized that unlike
Art. 3, Art. 4, which governs baggage claims, did pro-
vide a sanction. However the print of the ticket was of
such type and arrangement as to be legible by the
ordinary person using ordinary diligence and the content
of the ticket was adequate to meet the requirements of
the Convention. As the ticket complied with Art. 4 of
the Convention, the limitation should be accorded to the
carrier.

The case of Montreal Trust Company and Stample-
man v. Canadian Pacific Airlines Ltd., [ 1977] 2 S.C.R.
793, which arose out of the same crash as did the case at
bar, does not afford any assistance to the appellant. In
that case, the deceased had purchased a ticket in
Canada and his trip began and was to end in Canada.
The question there was governed by the Warsaw Con-
vention, as modified by the Hague Protocol.

Lisi v. Alitalia (1966), 9 Avi. 18,120 (S.D.N.Y.),
aff'd (1966), 9 Avi. 18,374 (2d Cir.); Warren v. Flying
Tiger Line (1964), 9 Avi. 17,621 (S.D. Cal.), rev'd and
rem'd (1965), 9 Avi. 17,848 (9th Cir.); Mertens v.
Flying Tiger Line (1963), 9 Avi. 17,187 (S.D.N.Y),
aff'd and rem'd (1965), 9 Avi. 17,475 (2d Cir.), referred
to; Montreal Trust Company and Sampleman v.
Canadian Pacific Airlines Ltd., [1977] 2 S.C.R. 793,
distinguished.

APPEAL from a judgment of the Court of
Appeal of QuebecI reversing in part a judgment of
the Superior Court. Appeal dismissed.

Peter R. Lack, for the appellant.

W. S. Tyndale, Q.C., for the respondent.

The judgment of the Court was delivered by

MCINTYRE J.-This is an appeal from the
Court of Appeal for Quebec which allowed, in
part, an appeal from the judgment of the Superior
Court of that province. The appellant, as widow of
the deceased and next friend of her two infant
children, sued the respondent in the Superior
Court for damages resulting from the death of her
husband, one G. T. Hodge, in a crash in Tokyo on
March 4, 1966, of a commercial aircraft owned
and operated by the respondent, who will hereafter

1 [1974] C.A. 363, (1974), 53 D.L.R. (3d) 636.

tion ne survient que lorsque aucun billet n'est d6livr6. Il
est 6vident en l'esp~ce que le transporteur a d6livr6 un
billet et qu'il a ainsi pr6serv6 son droit A la limitation.

Quant A la deuxibme question, il est reconnu qu'A la
diff6rence de l'art. 3, I'art. 4, qui r6git les r6clamations
portant sur les bagages, pr6voit effectivement une sanc-
tion. Cependant, les caractbres d'imprimerie employbs
dans le billet et la disposition du texte sont tels qu'ils
peuvent 6tre lus par toute personne raisonnablement
attentive et son contenu est conforme aux exigences de
la Convention. Puisque le billet est conforme aux dispo-
sitions de 'art. 4 de la Convention, le transporteur peut
se pr6valoir de la limitation de responsabilit6.

L'arr~t Compagnie Montreal Trust et Stampleman c.
Lignes adriennes Canadien Pacifique, Ltie, [1977] 2
R.C.S. 793, qui r6sulte du mime accident d'avion, n'est
d'aucun secours A l'appelante. Dans cette affaire-lA, le
de cujus avait achet6 un billet au Canada et son voyage
commengait et se terminait au Canada. Cette affaire
6tait r6gie par la Convention de Varsovie, modifi6e par
le Protocole de la Haye.

Jurisprudence: Lisi v. Alitalia (1966), 9 Avi. 18,120
(S.D.N.Y.), confirm6 (1966), 9 Avi. 18,374 (2d Cir.);
Warren v. Flying Tiger Line (1964), 9 Avi. 17,621 (S.D.
Cal.), infirm6 et renvoy6 (1965), 9 Avi. 17,848 (9th
Cir.); Mertens v. Flying Tiger Line (1963), 9 Avi.
17,187 (S.D.N.Y.), confirm6 et renvoy6 (1965), 9 Avi.
17,475 (2d Cir.); distinction faite avec l'arrat Compa-
gnie Montreal Trust et Stampleman c. Lignes airiennes
Canadien Pacifique, Ltie, [ 1977] 2 R.C.S. 793.

POURVOI A l'encontre d'un arrit de la Cour
d'appel du Qu6bec', qui a infirm6 en partie un
jugement de la Cour sup6rieure. Pourvoi rejet6.

Peter R. Lack, pour l'appelante.

W. S. Tyndale, c.r., pour l'intim6e.

Le jugement de la Cour a 6 rendu par

LE JUGE MCINTYRE-Ce pourvoi attaque un
arr8t de la Cour d'appel du Qu6bec qui a accueilli,
en partie, I'appel d'un jugement de la Cour sup6-
rieure de cette province. L'appelante, en sa qualit6
de veuve d'un nomm6 G. T. Hodge et de repr6sen-
tante ad litem de ses deux enfants mineurs, a
poursuivi l'intimbe en Cour sup6rieure pour les
dommages-int6r8ts r6sultant du d6chs de son mari
A la suite de l'6crasement A Tokyo, le 4 mars 1966,
d'un avion de type commercial poss6d6 et exploit6

1 [1974] C.A. 363, (1974), 53 D.L.R. (3d) 636.
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be referred to as the carrier. The deceased, a
passenger on the aircraft, had a ticket, which also
served as a baggage ticket, issued in England by a
travel agent acting for British Overseas Airways
Corporation. His trip commenced in London, took
him to Delhi, Hong Kong and finally to Tokyo.
The passage from Hong Kong to Tokyo was by the
carrier on its aircraft. It was a successive carrier to
British Overseas Airways Corporation within the
meaning of the Carriage by Air Act, 1939 (Can.),
c. 12 (R.S.C. 1952, c. 45), and the Carriage by Air
Act, 1932 (U.K.), c. 36. These statutes introduced
into the law of the two countries the Warsaw
Convention of 1924, an international convention
governing international carriage by air. This
appeal involves consideration of Art. 3 and 4 of the
Convention reproduced hereunder in an English
translation of the original French text.

ARTICLE 3

(1) For the carriage of passengers the carrier must
deliver a passenger ticket which shall contain the follow-
ing particulars:-

a) the place and date of issue;
b) the place of departure and of destination;
c) the agreed stopping places, provided that the carri-
er may reserve the right to alter the stopping places in
case of necessity, and that if he exercised that right,
the alteration shall not have the effect of depriving the
carriage of its international character;
d) the name and address of the carrier or carriers;
e) a statement that the carriage is subject to the rules
relating to liability established by this Convention.

(2) The absence, irregularity or loss of the passenger
ticket does not affect the existence or the validity of the
contract of carriage, which shall none the less be subject
to the rules of this Convention. Nevertheless, if the
carrier accepts a passenger without a passenger ticket
having been delivered he shall not be entitled to avail
himself of those provisions of this Convention which
exclude or limit the liability.

ARTICLE 4
(1) For the carriage of luggage other than small person-
al objects of which the passenger takes charge himself,
the carrier must deliver a luggage ticket.

(2) The luggage ticket shall be made out in duplicate,
one part for the passenger and the other part for the
carrier.

par l'intimbe, ci-aprbs appel6e le transporteur. Le
de cujus, un passager de l'avion, 6tait muni d'un
billet d6livr6 en Angleterre par une agence de
voyages au nom de la British Overseas Airways
Corporation; ce billet servait 6galement de bulletin
de bagages. Il s'agissait d'un voyage au d6part de
Londres et A destination de Tokyo, via Delhi et
Hong Kong. Le voyage de Hong Kong A Tokyo a
eu lieu A bord d'un avion du transporteur. II
agissait comme transporteur successif, aprds Brit-
ish Overseas Airways Corporation, au sens de la
Loi sur le transport airien, 1939 (Can), chap. 12
(S.R.C. 1952, chap. 45), et de la Carriage by Air
Act, 1932 (R.-U.), chap. 36. Ces lois introduisent
dans le droit des deux pays la Convention de
Varsovie de 1924, une convention internationale
r6gissant le transport a6rien international. Il y a
lieu d'examiner en l'esp6ce les art. 3 et 4 de cette
Convention, r6dig6e en frangais. Les voici:

ARTICLE 3

(1) Dans le transport de voyageurs, le transporteur est
tenu de d6livrer un billet de passage qui doit contenir les
mentions suivantes:

a) le lieu et la date de l'6mission;
b) les points de d6part et de destination;
c) les arr8ts prbvus, sous r6serve de la facult6 pour le
transporteur de stipuler qu'il pourra les modifier en
cas de n6cessit6 et sans que cette modification puisse
faire perdre au transport son caractbre international;

d) le nom et l'adresse du ou des transporteurs;
e) l'indication que le transport est soumis au r6gime
de la responsabilit6 6tabli par la pr6sente Convention.

(2) L'absence, l'irr6gularit6 ou la perte du billet n'af-
fecte ni I'existence, ni la validit6 du contrat de transport,
qui n'en sera pas moins soumis aux r6gles de la pr6sente
Convention. Toutefois si le transporteur accepte le voya-
geur sans qu'il ait 6t6 d6livr6 un billet de passage, il
n'aura pas le droit de se pr6valoir des dispositions de
cette Convention qui excluent ou limitent sa responsabi-
lit6.

ARTICLE 4

(1) Dans le transport de bagages autres que les menus
objets personnels dont le voyageur conserve la garde, le
transporteur est tenu de d6livrer un bulletin de bagages.
(2) Le bulletin de bagages est 6tabli en deux exemplai-
res, l'un pour le voyageur, I'autre pour le transporteur.
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(3) The luggage ticket shall contain the following
particulars:-

a) the place and date of issue;
b) the place of departure and of destination;
c) the name and address of the carrier or carriers;
d) the number of the passenger ticket;
e) a statement that delivery of the luggage will be
made to the bearer of the luggage ticket;
j) the number and weight of the packages;
g) the amount of the value declared in accordance
with Article 22(2);
h) a statement that the carriage is subject to the rules
relating to liability established by this Convention.

(4) The absence, irregularity or loss of the luggage
ticket does not affect the existence or the validity of the
contract of carriage, which shall none the less be subject
to the rules of this Convention. Nevertheless, if the
carrier accepts luggage without a luggage ticket having
been delivered, or if the luggage ticket does not contain
the particulars set out at (d), (f) and (h) above, the
carrier shall not be entitled to avail himself of those
provisions of the Convention which exclude or limit his
liability.

The limitations of liability were provided for in
Art. 22 of the Convention. Liability for each pas-
senger was, in the absence of any special contract
with the carrier, fixed at a maximum of 125,000
francs and for loss of baggage at 250 francs per
kilogram.

The appellant advanced two claims-one based
upon the death of her husband and the other upon
the loss of his baggage. The carrier, while admit-
ting liability, contended that its liability was lim-
ited in accordance with the terms of the Conven-
tion. Two questions thus arose for determination:

(1) Did the limitation of liability of the Warsaw
Convention apply to the claim based on the
death of her husband? and

(2) Did the limitation of the Convention apply to
the claim for loss of baggage?

The actual ticket issued to the deceased was
destroyed in the crash. For evidentiary purposes,
Exhibit P-2 was introduced at trial. The agreed
statement of facts provided in paragraph 7:
7. THAT BOAC Passenger Ticket and Baggage Check
No. 0614-0000-0000, marked "Specimen Ticket", pro-

(3) II doit contenir les mentions suivantes:

a) le lieu et la date de l'6mission;
b) les points de d6part et de destination;
c) le nom et l'adresse du ou des transporteurs;
d) le num6ro du billet de passage;
e) l'indication que la livraison des bagages est faite au
porteur du bulletin;
f) le nombre et le poids des colis;
g) le montant de la valeur d6clar6e conform6ment A
l'article 22, alin6a 2;
h) l'indication que le transport est soumis au r6gime
de la responsabilit6 6tabli par la pr6sente Convention.

(4) L'absence, l'irr6gularit6 ou la perte du bulletin n'af-
fecte ni l'existence, ni la validit6 du contrat de transport
qui n'en sera pas moins soumis aux r6gles de la pr6sente
Convention. Toutefois si le transporteur accepte les
bagages sans qu'il ai 6t6 d6livr6 un bulletin ou si le
bulletin ne contient pas les mentions indiqu6es sous les
lettres d), f), h), le transporteur n'aura pas le droit de se
pr6valoir des dispositions de cette Convention qui
excluent ou limitent sa responsabilit6.

L'article 22 de la Convention traite des limita-
tions de responsabilit6. En l'absence de convention
sp6ciale avec le transporteur, la responsabilit6
envers chaque voyageur est limit6e A 125,000
francs et, en ce qui concerne la perte de bagages, A
250 francs par kilogramme.

L'appelante fait deux r6clamations-l'une
fond6e sur le d6cs de son mari et I'autre, sur la
perte des bagages. Tout en admettant sa responsa-
bilit6, le transporteur pr6tend qu'elle est limit6e
conform6ment A la Convention. Deux questions
doivent donc 8tre tranch6es:

(1) La limitation de responsabilit6 de la Conven-
tion de Varsovie s'applique-t-elle A la r6cla-
mation fond6e sur le d6cs du mari?

(2) La limitation pr6vue A la Convention s'appli-
que-t-elle A la r6clamation fond6e sur la perte
des bagages?

Le billet delivr au de cujus a 6t6 d6truit dans
l'accident. Aux fins de la preuve, la pi6ce P-2 a 6t6
produite au procks. A cet 6gard, le paragraphe 7
de l'expose conjoint des faits d6clare:
[TRADUCTION] 7. QUE le billet de passage et bulletin
de bagages no 0614-0000-0000 de BOAC portant la
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duced herewith as Exhibit P-2, and to avail as though
herein full reproduced, is identical as to cover, size and
number of pages as well as printed material and size of
print as the BOAC airline ticket that had been issued to
the late Gerard T. Hodge and used by him at the times
and in respect to the flights referred to above.

References to the ticket in this judgment are refer-
ences to Exhibit P-2.

Immediately below where the name of the
deceased appeared on each of the flight coupons,
or pages of the ticket, reference was made to the
Convention in the following terms in 42 point
type:
If the passenger's journey involves an ultimate destina-
tion or stop in a country other than the country of
departure the Warsaw Convention may be applicable
and the Convention covers and in most cases limits the
liability of carrier for death or personal injury and in
receipt of loss of or damage to baggage.

On each flight coupon appeared the words "issued
by British Overseas Airways Corporation subject
to conditions of contract inside the front cover".
The words "issued by" and the words referring to
the conditions of contract were in type somewhat
larger than 42 point but smaller than the type
used for "British Overseas Airways Corporation".
The conditions of contract were in 4/2 point type
and paragraph 2(a), as far as it is relevant for
these purposes, was in the following terms:

2. (a) Carriage hereunder is subject to the rules and
limitations relating to liability established by the Con-
vention unless such carriage is not international carriage
as defined by the Convention.

Inside the back cover of the ticket, in type some-
what larger than 42 point, appeared the following
words:
Liability of carrier in respect of baggage and other
personal property is limited in respect of its declared
value which shall not exceed $16.50 (U.S. currency) or
its equivalent per kilogram for checked baggage and
$330.00 (U.S. currency) or its equivalent per passenger
for unchecked baggage, unless a higher valuation is
declared in advance and additional charges are paid
pursuant to carrier's tariffs.

mention aSPECIMENP, produit avec les pr6sentes A
titre de pibce P-2 pour en faire partie int6grante, est,
quant A la couverture, au format, au nombre de pages,
au texte et au caractbre d'imprimerie, identique au billet
de passage dblivr6 par BOAC A feu Gerard T. Hodge et
utilis6 par ce dernier pour les vols susmentionn6s.

Dans le pr6sent jugement, toute mention du billet
renvoie A la piece P-2.

Chaque coupon de vol ou page du billet contient,
imm6diatement sous le nom du de cujus, le renvoi
suivant A la Convention, en caractbres de quatre
points et demi:

[TRADUCTION] La Convention de Varsovie peut 8tre
applicable si le voyage du passager comporte une desti-
nation finale ou une escale dans un autre pays que le
pays de d6part. La Convention de Varsovie r6git et, dans
la plupart des cas, limite la responsabilit6 du transpor-
teur en cas de mort ou de 16sions corporelles, ainsi qu'en
cas de perte ou d'avarie de bagages.

On trouve la mention suivante sur chaque coupon
de vol [TRADUCTION] ad6livr6 par British Over-
seas Airways Corporation soumis aux conditions
du contrat stipul6es au verso de la couverturev.
L'expression vd6livr6 pars et les mots renvoyant
aux conditions du contrat sont imprim6s en carac-
thres de plus de quatre points et demi, mais plus
petits que ceux utilis6s pour le nom ((British Over-
seas Airways Corporations. Les conditions du con-
trat sont imprim6es en caractbres de quatre points
et demi et la clause 2a), dans la mesure oii elle est
pertinente en l'esp6ce, pr6cise:
[TRADUCTION] 2. a) Le transport effectu6 en vertu de
ce billet est soumis aux r6gles et limitations de responsa-
bilit6 6dict6es par la Convention de Varsovie, sauf dans
le cas oil ce transport n'est pas un (dransport internatio-
nali au sens de ladite Convention.

Le recto de la dernidre page du billet contient, en
caractbres d'un peu plus de quatre points et demi,
la stipulation suivante:
[TRADUCTION] La responsabilit6 du transporteur relati-
vement aux bagages et autres effets personnels est limi-
t6e A la valeur d6clar6e, qui ne peut exc6der $16.50
(ambricains), ou l'6quivalent, par kilogramme de baga-
ges enregistr6s et A $330.00 (ambricains), ou I'6quiva-
lent, par passager, pour les bagages non enregistr6s A
moins qu'une valeur plus 6lev6e n'ait 6t6 d6clar6e A
l'avance et que les droits suppl6mentaires exigibles en
vertu des tarifs du transporteur n'aient 6t6 paybs.
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Upon an agreed statement of facts, the essen-
tials of which have been recited above, the parties,
pursuant to art. 448 of the C.C.P., submitted a
question of law with a joint factum in these terms:

Question of Law

THAT this submission relates and applies solely and
exclusively to the question of law as to whether, based
upon the facts hereinabove set forth and the contents of
the Exhibits forming part of the said facts, the Defend-
ant is entitled to avail itself of those provisions of the
First Schedule to the Canadian and U.K. Carriage by
Air Acts (Warsaw Convention) referred to above, which
limit the liability of Defendant towards Plaintiff for
damages claimed by the latter as a result of the crash of
Defendant's aircraft at Tokyo International Airport,
Tokyo, Japan, on March 4th, 1966.

To understand the judgments in the Superior
Court and the Court of Appeal, it may be helpful
to explain the differing views which have been
expressed on the construction of Art. 3 of the
Convention. American courts, dissatisfied with the
harsh provisions of the Convention on the question
of limitation of liability, have construed Art. 3(2)
to require not only the delivery of a ticket but of
one which, in accordance with Art. 3(1), contains
in legible form a statement that the carriage is
subject to the rules relating to liability established
by the Convention. They have also held that deliv-
ery must allow reasonable time for examination.
They have considered that delivery of a ticket not
meeting such conditions amounts to no delivery
and therefore the provisions of Art. 3(2), depriving
the carrier of the benefit of the limitation where a
passenger is accepted without a ticket, would
apply. Several American cases are conveniently
collected and discussed by Georgette Miller in her
book Liability in International Air Transport at
pp. 82 to 85. They include Lisi v. Alitalia2,
Warren v. Flying Tiger Line 3, Mertens v. Flying
Tiger Line 4.

2 (1966), 9 Avi. 18,120 (S.D.N.Y.), affd (1966), 9 Avi.
18,374 (2d Cir.).

(1964), 9 Avi. 17,621 (S.D. Cal.), rev'd and rem'd (1965),
9 Avi. 17,848 (9th Cir.).

(1963), 9 Avi. 17,187 (S.D.N.Y.), aff'd and rem'd (1965),
9 Avi. 17,475 (2d Cir.).

Les parties ont pr6sent6 un expos6 conjoint des
faits, dont les points essentiels sont reproduits plus
haut, et ont soumis, en conformit6 de l'art. 448 du
C.p.c., la question de droit suivante 6nonc6e dans
un mbmoire conjoint:

[TRADUCTION] Question de droit

Nous saisissons uniquement la Cour de la question de
droit suivante: compte tenu des faits pr6cit6s et de la
teneur des pi6ces faisant partie desdits faits, la d6fende-
resse est-elle fond6e A se pr6valoir des dispositions de la
premibre annexe des lois canadienne et anglaise susmen-
tionn6es sur le transport a6rien (Convention de Varso-
vie) qui limitent sa responsabilit6 A I'6gard de la deman-
deresse, relativement au montant des dommages-intr~ts
r6clam6s par cette dernibre par suite de I'6crasement au
sol d'un de ses avions, A l'a6roport international de
Tokyo (Japon), le 4 mars 1966?

Pour comprendre les jugements de la Cour sup6-
rieure et de la Cour d'appel, il convient d'expliquer
les diff6rentes opinions exprim6es sur l'interpr6ta-
tion de l'art. 3 de la Convention. Insatisfaits de la
duret6 des dispositions de la Convention sur la
limitation de la responsabilit6, les tribunaux am6-
ricains ont jug6 que le par. 3(2) exigeait non
seulement la d6livrance du billet, mais que ce
dernier devait, conform6ment au par. 3(1), conte-
nir, en caractbres lisibles, l'indication que le trans-
port est soumis au r6gime de responsabilit6 6tabli
par la Convention. Ils ont 6galement estim6 que le
mode de d6livrance devait allouer un certain temps
pour l'examen du billet. Ils ont aussi d6cid6 que la
d61ivrance d'un billet sans que ces conditions soient
remplies 6quivalait A un d6faut de d6livrance et
que, dans ce cas, les dispositions du par. 3(2), qui
privent le transporteur de la limitation lorsqu'il
accepte un voyageur sans billet, s'appliquaient.
Dans son ouvrage Liability in International Air
Transport, Georgette Miller r6unit et commente
plusieurs d6cisions am6ricaines sur le sujet (aux
pp. 82 A 85). On y trouve notamment Lisi v.
Alitalia 2, Warren v. Flying Tiger Line , Mertens
v. Flying Tiger Line4.

2 (1966), 9 Avi. 18,120 (S.D.N.Y.), confirm6 (1966), 9 Avi.
18,374 (2d Cir).

(1964), 9 Avi. 17,621 (S.D. Cal.), infirm6 et renvoy6
(1965), 9 Avi. 17,848 (9th Cir).

4 (1963), 9 Avi. 17,187 (S.D.N.Y.), confirm6 et renvoy6
(1965), 9 Avi. 17, 475 (2d. Cir).
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Another view which appears to have been
accepted in most jurisdictions outside of the
United States is that Art. 3 fails to provide any
sanction for its breach except in a case where a
passenger has been accepted with no ticket. There-
fore a ticket bearing an illegible statement or no
statement at all would not result in a loss of the
limitation to the carrier.

The trial judge dealt with the formal question of
law by answering the two questions set out earlier.
He answered the first question dealing with the
death claim "yes" thus according the limitation to
the carrier. In this, it is clear that he did not apply
the American test. He read Art. 3 literally and
adopted the view that no sanction could be applied
where a ticket was delivered. He answered ques-
tion 2 dealing with the baggage claim "no" thus
denying the carrier the benefit of the limitation
essentially for the reason that Art. 4, unlike Art. 3,
contained a sanction for its breach and anything
printed on the ticket purporting to be in compli-
ance with Art. 4 was so illegible as to amount to
non-compliance.

The appellant appealed against the holding that
the carrier was entitled to the benefit of the limita-
tion of liability on the death claim. The carrier, by
incidental appeal, sought a reversal of the holding
that it was not entitled to the benefit of the
limitation on the baggage claim.

The Court of Appeal, while rejecting the trial
judge's view that Art. 3 contains no sanction for
compliance, dismissed the death claim. Casey J.A.
said:
This reasoning is not acceptable. The limitation con-
templated by the Convention must be earned: the carrier
must deliver a ticket which satisfies the mandatory
requirements of 3(1) which article is in effect, a defini-
tion. If the ticket delivered does not satisfy these
requirements it is not a ticket within the meaning of that
article and the sanction of Art. 3(2) will apply
However appellant has two other hurdles; she must
establish either that the ticket does not contain

Selon une autre opinion qui pr6vaut presque
partout ailleurs qu'aux Ptats-Unis, I'art. 3 n'est
assorti d'aucune sanction, sauf dans le cas d'un
passager accept6 sans billet. Un billet ne contenant
qu'une indication illisible ou aucune indication ne
ferait pas perdre au transporteur le b6n6fice de la
limitation.

Le juge de premidre instance a tranch6 la ques-
tion de droit en r6pondant aux deux questions
susmentionn6es. II a r6pondu par l'affirmative A la
premiere question relative A la r6clamation fond6e
sur le d6cks et a donc accord6 au transporteur le
b6n6fice de la limitation. A cet 6gard, il est mani-
feste qu'il n'a pas appliqu6 le critbre ambricain. II
a interprt6 A la lettre l'art. 3 et a estim6 qu'il n'y
a aucune sanction lorsqu'un billet a 6t6 d6livr6. Il a
r6pondu par la n6gative A la deuxibme question
relative A la reclamation fond6e sur la perte des
bagages et a donc refus6 au transporteur le b6n6-
fice de la limitation principalement parce qu'A la
diff6rence de l'art. 3, I'art. 4 est assorti d'une
sanction et que les mentions imprim6es sur le billet
dans le but de se conformer A l'art. 4 6taient si
illisibles que cela 6quivalait A une inobservation de
l'article.

L'appelante a interjet6 appel de la partie du
jugement qui accordent au transporteur le b6n6fice
de la limitation de la responsabilit6 relativement A
la r6clamation fond6e sur le d6c&s. Dans un appel
incident, le transporteur a contest6 la partie du
jugement qui lui refusent le b6n6fice de la limita-
tion relativement A la r6clamation fond6e sur la
perte des bagages.

Tout en 6cartant l'opinion du juge de premiere
instance selon qui l'art. 3 n'est assorti d'aucune
sanction, la Cour d'appel a rejet6 la r6clamation
fond6e sur le d6cs. Le juge Casey dit:
[TRADUCTION] Ce raisonnement est inacceptable. La
limitation pr6vue A la Convention doit 8tre m6rit6e: le
transporteur doit d6livrer un billet conforme aux exigen-
ces du par. 3(1), qui constitue en fait une d6finition. Si
le billet d6livr6 n'est pas conforme A ces exigences, ce
n'est pas un billet au sens de cet article et la sanction
pr6vue au par. 3(2) s'applique.
L'appelante doit cependant franchir deux autres obsta-
cles; elle doit prouver que le billet ne contient pas
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a statement that the carriage is subject to the rules
relating to liability established by this Convention

or that the statement, if there is one, is not legible.

He then went on to hold that the words printed on
the ticket were legible and sufficient in content to
satisfy the requirements of the Convention and he
dismissed the appeal. For the same reason, he
allowed the incidental appeal holding, in the result,
that the carrier was entitled to the limitation of
liability provided by the Convention on both death
and baggage claims. In this he applied the Ameri-
can test.

In my opinion, the words of Art. 3(2) are plain
and can admit of no misunderstanding. The
absence, irregularity, or loss of a passenger ticket
will not affect the existence or the validity of the
contract of carriage. The benefit of the limitation
will be lost only where no ticket is delivered. The
American cases referred to above which hold that
delivery of a ticket with an irregularity, that is, a
statement as required by Art. 1(e) which is illeg-
ible, amounts to no delivery of a ticket, ignore this
plain language and fail to give effect to a precise
statement of the law. I am unable, however harsh
and unreasonable I may consider the limitation, to
adopt the American test. It is clear in this case
that the carrier delivered a ticket and thus pre-
served its right to the limitation. For these reasons,
it is my opinion that the trial judge correctly
answered question 1 and in so doing he properly
construed Art. 3. In view of the fact that the Court
of Appeal reached, though for different reasons,
the same conclusion, I would dismiss the appeal in
respect of question 1.

As to the second question, the trial judge recog-
nized that, unlike Art. 3, Art. 4, which governed
baggage claims, did provide a sanction. Because, in
his opinion, the print was illegible on the ticket, he:
considered it did not contain the particulars set out.
in paras. (d), (f) and (h) of Art. 4(1). He therefore:
applied the sanction and denied the limitation to,
the carrier.

une indication que le transport est soumis au r6gime
de la responsabilit6 6tabli par la pr6sente Convention

ou que l'indication, le cas 6ch6ant, est illisible.

II a ensuite conclu que le texte imprim6 sur le
billet est lisible et sa teneur suffisante pour remplir
les exigences de la Convention et il a rejet6 l'appel.
Suivant le m~me raisonnement, il a accueilli l'ap-
pel incident et jug6 que le transporteur a droit A la
limitation de responsabilit6 pr6vue A la Convention
relativement aux deux r6clamations, celle fond6e
sur le d6chs et celle fond6e sur la perte des baga-
ges. A cet 6gard, il a appliqu6 le critbre am6ricain.

A mon avis, le texte du par. 3(2) est clair et ne
permet aucune m6prise. L'absence, l'irr6gularit6
ou la perte d'un billet de passage n'affecte ni
l'existence ni la validit6 du contrat de transport.
La perte du b6n6fice de la limitation ne survient
que lorsque aucun billet n'est d6livr6. La jurispru-
dence ambricaine pr6cit6e, selon laquelle la d6li-
vrance d'un billet entach6 d'une irr6gularit6, savoir
lorsque l'indication exig6e A l'al. le) est illisible,
6quivaut A un d6faut de d6livrance, m6connait le
texte clair de cette disposition et omet de donner
effet A un 6nonc6 pr6cis du droit. Mme si je
considbre la limitation dure et d6raisonnable, je ne
puis adopter le critbre ambricain. Il est 6vident en
l'esp~ce que le transporteur a d6livr6 un billet et
qu'il a ainsi pr6serv6 son droit A la limitation. Pour
ces motifs, j'estime que le juge de premiere ins-
tance a correctement r6pondu A la premiere ques-
tion et qu'il a en cons6quence bien interpr6t6 l'art.1
3. Compte tenu du fait que la Cour d'appel est
parvenue A la m8me conclusion, en se fondant
toutefois sur des motifs diff6rents, je suis d'avis de
rejeter le pourvoi relativement A la premire
question.

Quant A la deuxibme question, le juge de pre-
mibre instance a reconnu qu'd la diff6rence de
l'art. 3, l'art. 4, qui r6git les r6clamations portant
sur les bagages, pr6voit effectivement une sanc-
tion. Jugeant illisibles les inscriptions sur le billet,
il a consid6r6 qu'il ne contenait pas les mentions
exig6es aux al. d), f) et h) du par. 4(1); il a donc
appliqu6 la sanction pr6vue et n'a pas permis au
transporteur d'invoquer la limitation.
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Casey J.A., in the Court of Appeal, reversed this
finding and I find myself in agreement with him
on this question. An examination of the ticket
satisfies me that the print was of such type and
arrangement as to be legible by the ordinary
person using ordinary diligence and the content of
the ticket was adequate to meet the requirements
of the Convention. I consider the ticket complied
with Art. 4 and, therefore, would dismiss the
appeal on question 2 and accord the limitation to
the carrier.

In argument in this Court, the case of Montreal
Trust Company and Stampleman v. Canadian
Pacific Airlines Limited' was fully discussed.
Counsel for the appellant argued that it should
lead to an allowance of this appeal. In my view,
however, the Stampleman case does not afford
assistance to the appellant. It arose out of the same
crash as did the case at bar. The deceased, Stam-
pleman, had purchased an Air Canada ticket in
Canada and his trip began and was to end in
Canada. The present respondent was a successive
carrier to Air Canada on that portion of the trip
from Hong Kong to Tokyo where he perished. In
that case, the Warsaw Convention, as modified by
the Hague Protocol, governed the question because
Canada had become a party to the Protocol
through the enactment of An Act to Amend the
Carriage by Air Act, 1963 (Can.), c. 33. The same
question arose in each of the Stampleman and
Ludecke cases but different provisions must govern
the answer.

Article 3 of the Hague Protocol provides:

ARTICLE 3
(1) In respect of the carriage of passenger a ticket shall
be delivered containing:

(c) a notice to the effect that, if the passenger's
journey involves an ultimate destination or stop in a
country other than the country of departure, the
Warsaw Convention may be applicable and that the
Convention governs and in most cases limits the liabil-
ity of carriers for death or personal injury and in
respect of loss of or damage to baggage.

(2) The passenger ticket shall constitute prima facie
evidence of the Conclusion and conditions of the con-

s [1977] 2 S.C.R. 793.

En Cour d'appel, le juge Casey a infirm6 cette
conclusion et je partage son opinion A cet 6gard. Je
suis convaincu, aprds examen du billet, que les
caractbres d'imprimerie employ6s et la disposition
du texte sont tels qu'ils peuvent 8tre lus par toute
personne raisonnablement attentive et que son con-
tenu est conforme aux exigences de la Convention.
A mon avis, le billet est conforme aux dispositions
de l'art. 4; le pourvoi doit 8tre rejet6 relativement A
la deuxibme question et le transporteur peut se
pr6valoir de la limitation de responsabilit6.

Devant cette Cour, on a discut6 A fond de l'arr~t
Compagnie Montreal Trust et Stampleman c.
Lignes airiennes Canadien Pacifique, Limitie .

L'avocat de l'appelante pr6tend que, compte tenu
de cet arret, le pr6sent pourvoi devrait 8tre
accueilli. Je suis cependant d'avis que l'affaire
Stampleman n'est d'aucun secours A l'appelante.
Les deux pourvois r6sultent du m8me accident
d'avion. Stampleman, le de cujus, avait achet6 un
billet d'Air Canada au Canada et son voyage
commengait et se terminait au Canada. L'intimbe
en l'esphce 6tait un transporteur successif, aprbs
Air Canada, pour la partie du voyage entre Hong
Kong et Tokyo, ofi l'accident a eu lieu. Cette
affaire-lIA 6tait r6gie par la Convention de Varso-
vie, modifi6e par le Protocole de la Haye, parce
que le Canada est devenu partie au Protocole en
promulguant la Loi modifiant la Loi sur le trans-
port airien, 1963 (Can.), chap. 33. Les affaires
Stampleman et Ludecke soulavent la m~me ques-
tion, mais des dispositions l6gislatives diffbrentes
s'appliquent dans chaque cas.

L'article 3 du Protocole de la Haye pr6voit:

ARTICLE 3
(1) Dans le transport de passagers, un billet de passage
doit 8tre d6livr6, contenant:

c) un avis indiquant que si les passagers entrepren-
nent un voyage comportant une destination finale ou
une escale dans un pays autre que le pays de d6part,
leur transport peut atre r6gi par la Convention de
Varsovie qui, en g6n6ral, limite la responsabilit6 du
transporteur en cas de mort ou de 16sion corporelle,
ainsi qu'en cas de perte ou d'avarie des bagages.

(2) Le billet de passage fait foi, jusqu'A preuve con-
traire, de la conclusion et des conditions du contrat de

5 [1977] 2 R.C.S. 793.
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tract of carriage. The absence, irregularity or loss of the
passenger ticket does not affect the existence or the
validity of the contract of carriage which shall, none the
less, be subject to the rules of this Convention. Never-
theless, if, with the consent of the carrier, the passenger
embarks without a passenger ticket having been deliv-
ered, or if the ticket does not include the notice required
by paragraph (c) of this article, the carrier shall not be
entitled to avail himself of the provisions of Article 22.

It will be seen that a Notice is required in place of
a Statement and failure to comply will deprive the
carrier of the benefit of the limitation under Art.
22. Article 4 also uses the word "Notice" instead
of "Statement".

Ritchie J., speaking for the majority of this
Court, said at p. 802:

... In relation to a claim for loss of life, Art. 3(1) of the
Convention, as I have said, merely required "a state-
ment" and furthermore under that Article the absence
of that "statement" did not preclude the carrier from
limiting its liability provided that the ticket was "deliv-
ered". The amended Article as contained in the Protocol
not only requires a "notice" but the absence of such
"notice" denies the carrier the benefit of Art. 22. The
"notice" required by the Protocol and the statement
required by the Convention are therefore two completely
different requirements with radically different effect
and with the greatest respect I think that the Court of
Appeal erred in applying the reasoning which had been
used in the Ludecke case in interpreting the Convention
to the interpretation of the Protocol in the present case.

I am of the opinion that with these words he
effectively distinguished between the two cases.
Whether a different result would have followed in
the case at bar if the Hague Protocol had been the
governing statutory provision does not arise in this
case.

I would dismiss the appeal. In the circumstances
of this case, I would direct that the parties pay
their own costs.

Appeal dismissed.

Solicitor for the appellant: David M. Lack,
Montreal.

Solicitors for the respondent: Ogilvy, Mont-
gomery, Renault, Clarke, Kirkpatrick, Hannon &
Howard, Montreal.

transport. L'absence, l'irr6gularit6 ou la perte du billet
n'affecte ni l'existence ni la validit6 du contrat de trans-
port, qui n'en sera pas moins soumis aux r6gles de la
pr6sente Convention. Toutefois, si, du consentement du
transporteur, le passager s'embarque sans qu'un billet de
passage ait 6t6 d6livr6, ou si le billet ne comporte pas
l'avis prescrit A l'alin6a 1c) du present article, le trans-
porteur n'aura pas le droit de se pr6valoir des disposi-
tions de l'article 22.

Il est A noter qu'au lieu d'une indication, on exige
un avis et en cas d'inobservation, le transporteur
n'a pas le droit de se pr6valoir de la limitation
pr6vue A l'art. 22. L'article 4 utilise 6galement le
mot gavise au lieu d'aindicationo.

Parlant au nom de la majorit6 de cette Cour, le
juge Ritchie dit, A la p. 802:

... Pour une r6clamation faisant suite A un d6chs, le par.
(1) de l'art. 3 de la Convention, comme je l'ai dit, exige
seulement une indications et cet article pr6voit en outre
que l'absence de cette (indication> n'empiche pas le
transporteur de limiter sa responsabilit6, d6s lors qu'un
billet a 6t6 ad6livr6. L'article modifi6 figurant au Proto-
cole exige non seulement un aaviss, mais pr6voit aussi
qu'en l'absence de cet (aviss, le transporteur ne peut se
pr6valoir des dispositions de l'art. 22. L'avis* requis par
le Protocole et l'indication requise par la Convention
sont donc deux exigences distinctes dont I'effet est radi-
calement diff6rent et, avec 6gards, je suis d'avis que la
Cour d'appel s'est tromp6e en appliquant A l'interpr6ta-
tion du Protocole dans la pr6sente affaire, I'argumenta-
tion qui avait 6 employ6e dans l'arrat Ludecke pour
interpr6ter la Convention.

En s'exprimant de la sorte, j'estime qu'il a effecti-
vement 6tabli une distinction entre les deux affai-
res. La question de savoir si l'application en l'es-
p6ce du Protocole de la Haye aurait entrain6 un
r6sultat diff6rent ne se pose pas ici.

Je suis d'avis de rejeter le pourvoi et
pr6sentes circonstances, d'ordonner A
partie de payer ses propres d6pens.

Pourvoi rejeti.

dans les
chaque

Procureur de l'appelante: David M. Lack,
Montrial.

Procureurs de l'intimie: Ogilvy, Montgomery,
Renault, Clarke, Kirkpatrick, Hannon & Howard,
Montrial.
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James Charles Hunt Appellant;

and

Her Majesty The Queen Respondent.

1979: February 26, 27; 1979: March 20.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law - Appellant found guilty of theft by
trial judge - Absolute discharge set aside on appeal to
Court of Appeal - Right of Attorney General to
appeal against direction for absolute discharge -
Criminal Code, ss. 601, 605(1), 662.1(1), (3).

The appellant was found guilty of the theft of money
exceeding $200 by a judge of the County Court of
Vancouver. The trial judge granted to the appellant an
absolute discharge pursuant to the provisions of subs.
662.1(1) of the Criminal Code.

The respondent applied to the Court of Appeal for
British Columbia for leave to appeal against the sen-
tence of absolute discharge. Leave was granted, the
appeal was allowed, the direction for an absolute dis-
charge was set aside and a sentence of imprisonment for
one year was imposed. From that judgment, with leave,
the present appeal was brought.

Subsection (3) of s. 662.1 contains provisions for an
appeal by the accused or by the Attorney General from
a direction made under subs. 662.1(1). Paragraph
605(1)(a), referred to in para. (a.1) of subs. 662.1(3),
gives to the Attorney General a right of appeal to the
Court of Appeal against a judgment or verdict of acquit-
tal on any ground of appeal involving a question of law
alone.

The appellant submitted that para. (a.1) of subs.
662.1 (3) provides the only right of appeal given to the
Attorney General from a direction for an absolute dis-
charge. That right of appeal is limited, by the reference
to para. 605(1) (a), to an appeal on a question of law
alone. As the appeal by the Attorney General to the
Court of Appeal in the present case was an appeal only
as against sentence, and did not involve any question of
law, the Court of Appeal did not have the power to
entertain it.

The respondent contended that the right of appeal
given to the Attorney General by para (a.1) is not
exclusive and that, in addition to that right of appeal,
the Attorney General can, with leave, appeal against a
direction for absolute discharge, as a matter of sentence.

James Charles Hunt Appellant;

et

Sa Majest6 La Reine Intimie.

1979: 26, 27 f6vrier; 1979: 20 mars.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE LA

COLOMBIE-BRITANNIQUE

Droit criminel - Appelant jugi coupable de vol par
le juge du procds - Libiration inconditionnelle annule
par la Cour d'appel - Droit du procureur gindral
d'interjeter appel d'un ordre de libiration incondition-
nelle - Code criminel, art. 601, 605(1), 662.1 (1) et (3).

L'appelant a 6t6 trouv6 coupable du vol d'un montant
de plus de $200 par un juge de la Cour de comt6 de
Vancouver. Le juge du procks lui a accord6 une lib6ra-
tion inconditionnelle conform6ment au par. 662.1(1) du
Code criminel.

L'intime a demand6 A la Cour d'appel de la Colom-
bie-Britannique l'autorisation d'interjeter appel de l'or-
dre de lib6ration inconditionnelle. La Cour d'appel a
accord6 l'autorisation, accueilli l'appel, infirm6 l'ordre
de lib6ration inconditionnelle et impos6 une sentence
d'emprisonnement d'un an. Pourvoi est maintenant
interjet6 de cet arrt sur autorisation.

Le paragraphe 662.1(3) autorise l'accus6 ou le procu-
reur g6nbral A interjeter appel d'un ordre rendu aux
termes du par. 662.1(1). L'alin6a 605(1)a), auquel ren-
voie l'al. 662.1(3)a.1), permet au procureur g6n6ral
d'introduire un recours devant la cour d'appel contre un
jugement ou verdict d'acquittement sur tout motif d'ap-
pel qui comporte une question de droit seulement.

L'appelant pr6tend que l'al. 662.1(3)a.1) pr6voit le
seul droit d'appel dont dispose le procureur g6n6ral
contre un ordre de lib6ration inconditionnelle. Ce droit
d'appel est limit6, par le renvoi A l'al. 605(1)a), i un
appel sur une question de droit seulement. Puisqu'en
l'espice, I'appel interjet6 par le procureur g6n6ral devant
la Cour d'appel visait la sentence seulement, et ne
comportait aucune question de droit, la Cour d'appel
n'6tait pas comp6tente pour I'entendre.

L'intim6e allague que le droit d'appel que l'al. a.1)
confbre au procureur g6n6ral n'est pas exclusif et qu'en
plus de ce droit d'appel, le procureur g6n6ral peut, sur
autorisation, appeler d'un ordre de lib6ration incondi-
tionnelle, en tant que sentence. L'alin6a 605(1)b) dis-
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Paragraph (b) of subs. 605(1) states that the Attorney
General, or counsel instructed by him for the purpose,
may appeal to the Court of Appeal "with leave of the
Court of Appeal or a judge thereof, against the sentence
passed by a trial court in proceedings by indictment,
unless that sentence is one fixed by law". The word
"sentence" as defined in s. 601 includes a disposition
made under subs. 662.1(1). The definition of "sentence"
in s. 601 applies to Part XVIII of the Criminal Code, in
which part para. (b) of subs. 605(1) is found. Conse-
quently, when that paragraph gives to the Attorney
General the right, with leave, to appeal against sentence,
it confers a right to appeal, with leave, against a disposi-
tion made under subs. 662.1(1).

Held: The appeal should be dismissed.

The Court agreed with the submission of the
respondent.

The right of the Attorney General, under para.
605(l)(b), to appeal against sentence arises in respect of
an accused who has been sentenced in proceedings by
indictment. In the absence of special legislative provi-
sion, the right of appeal against sentence in relation to a
direction made under subs. 662.1(1) would not exist
since a discharge could hardly be regarded as a sen-
tence. However, this difficulty was met by amending the
meaning of "sentence" in s. 601 so as to include within
that definition a disposition made under subs. 662.1(1).
That amendment enabled the Attorney General, with
leave, to appeal against a direction under subs. 662.1(1),
by resorting to para. 605(1)(b) because it would be
appealing against "the sentence passed by a trial court
in proceedings by indictment", and so would be squarely
within the paragraph.

Unless the amendment of the definition of the word
"sentence" had that effect, it would be redundant and
meaningless. Parliament introduced that amendment in
the same statute which created the right to direct an
absolute or conditional discharge. It was repeated in the
same statute which revised the form of subs. 662.1(3). It
was obvious that its purpose was to maintain a right of
appeal against a direction for an absolute or conditional
discharge as a matter of sentence and effect should be
given to that purpose. Otherwise, there would be the
anomalous situation that if, in the present case, a mini-
mal sentence of imprisonment had been imposed, the
Attorney General could seek leave to appeal against it if
he considered the punishment inadequate, but because
no punishment at all was imposed, no appeal would be
possible.

pose que le procureur g6n6ral ou un avocat ayant reu
de lui des instructions A cette fin peut introduire un
recours devant la cour d'appel Amoyennant l'autorisation
de la cour d'appel ou de l'un de ses juges, contre la
sentence prononc6e par une cour de premibre instance A
l'6gard de proc6dures par acte d'accusation, a moins que
cette sentence ne soit de celles que fixe la loi*. Le mot
asentencep, tel que d6fini A l'art. 601, comprend une
d6cision prise en vertu du par. 662.1(1). La d6finition de
usentenceo A l'art. 601 s'applique A la Partie XVIII du
Code criminel oii se trouve l'al. 605(1)b). Donc, lorsque
cet alin6a permet au procureur g6n6ral d'interjeter appel
d'une sentence, avec autorisation, il lui confbre un droit
d'appel, avec autorisation, contre une d6cision prise en
vertu du par. 662.1(1).

Arrit: Le pourvoi doit 8tre rejet6.

La Cour souscrit A la th6se de l'intim6e.

En vertu de l'al. 605(1)b), le procureur g6n6ral peut
interjeter appel d'une sentence lorsque celle-ci a 6t6
prononc6e contre l'accus6 dans des proc~dures par acte
d'accusation. En l'absence de disposition 16gislative sp6-
ciale, le droit d'interjeter appel de la sentence relative-
ment A un ordre rendu en vertu du par. 662.1(1) n'exis-
terait pas, puisqu'on peut difficilement consid6rer une
lib6ration comme une sentence. Cependant, on a r6solu
cette difficult6 en modifiant la d6finition de (sentence. A
l'art. 601 pour y inclure une d6cision prise en vertu du
par. 662.1(1). Cette modification permet au procureur
g6n6ral d'interjeter appel, avec autorisation, d'un ordre
rendu en vertu du par. 662.1(1), en recourant A l'al.
605(1)b), parce qu'il s'agit d'un appel d'sune sentence
prononc6e par une cour de premibre instance A l'6gard
de proc6dures par acte d'accusation*, qui relbve donc
parfaitement de cet alin6a.

A moins que la modification de la d6finition du mot
(sentence) ait cet effet, elle serait inutile et ne signifie-
rait rien. Le Parlement a introduit cette modification
dans la loi meme qui cr6e le droit d'ordonner une
libration inconditionnelle ou sous condition. Elle a 6t6
reprise dans la Loi qui a reformul6 le par. 662.1(3). Il
est 6vident qu'elle visait A maintenir un droit d'appel
contre un ordre de lib6ration inconditionnelle ou sous
condition, en tant que sentence, et il faut y donner effet
A cette fin. Autrement, on aurait I'anomalie suivante: si,
en l'esp6ce, une peine minimale d'emprisonnement avait
6t impos6e, le procureur g6n6ral aurait pu demander
l'autorisation d'en interjeter appel s'il 6tait d'avis que la
sanction 6tait inad6quate, mais parce qu'aucune peine
n'a 6t6 impos6e, il ne peut le faire.
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Miles v. The Queen, [1977] 1 S.C.R. 195, referred to.

APPEAL from a judgment of the Court of
Appeal for British Columbia allowing an appeal
by the Crown against the granting of an absolute
discharge to the appellant following his being
found guilty of the theft of money exceeding $200.
Appeal dismissed.

Peter C. P_ Thompson, for the appellant.

W. G. Burke-Robertson, Q.C., for the respond-
ent.

The judgment of the Court was delivered by

MARTLAND J.-The appellant was found guilty
of the theft of money exceeding $200 by a judge of
the County Court of Vancouver. The trial judge
granted to the appellant an absolute discharge
pursuant to the provisions of subs. 662.1(1) of the
Criminal Code.

The respondent applied to the Court of Appeal
for British Columbia for leave to appeal against
the sentence of absolute discharge. Leave was
granted, the appeal was allowed, the direction for
an absolute discharge was set aside and a sentence
of imprisonment for one year was imposed. From
that judgment, with leave, the present appeal is
brought.

The provision for an absolute discharge, after a
finding of guilt, is contained in subs. 662.1(1) of
the Criminal Code, which provides as follows:

662.1(1) Where an accused, other than a corporation,
pleads guilty to or is found guilty of an offence, other
than an offence for which a minimum punishment is
prescribed by law or an offence punishable, in the
proceedings commenced against him, by imprisonment
for fourteen years or for life, the court before which he
appears may, if it considers it to be in the best interests
of the accused and not contrary to the public interest,
instead of convicting the accused, by order direct that
the accused be discharged absolutely or upon the condi-
tions prescribed in a probation order.

Subsection (3) of s. 662.1 contains provisions for
an appeal by the accused or by the Attorney
General from a direction made under subs.
662.1(1). They are as follows:

Jurisprudence: Miles c. La Reine, [1977] 1 R.C.S.
195.

POURVOI A l'encontre d'un arr8t de la Cour
d'appel de la Colombie-Britannique, qui a accueilli
un appel interjet6 par le ministbre public de l'ordre
de lib6ration inconditionnelle accord6e A l'appe-
lant, suite A une inculpation de vol d'un montant
de plus de $200. Pourvoi rejet6.

Peter C. P. Thompson, pour l'appelant.

W. G. Burke-Robertson, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE MARTLAND-L'appelant a 6t6 trouv6
coupable du vol d'un montant de plus de $200 par
un juge de la Cour de comt6 de Vancouver. Le
juge du procks lui a accord6 une liberation incondi-
tionnelle conform6ment au par. 662.1(1) du Code
criminel.

L'intim6e a demand6 A la Cour d'appel de la
Colombie-Britannique l'autorisation d'interjeter
appel de l'ordre de lib6ration inconditionnelle. La
Cour d'appel a accord6 l'autorisation, accueilli
l'appel, infirm6 l'ordre de lib6ration incondition-
nelle et impos6 une sentence d'emprisonnement
d'un an. Pourvoi est maintenant interjet6 de cet
arr8t sur autorisation.

C'est le par. 662.1(1) du Code criminel qui
permet d'accorder la lib6ration inconditionnelle
apres une d6claration de culpabilit6. Le voici:

662.1(1) La cour devant laquelle comparait un
accus6, autre qu'une corporation, qui plaide coupable ou
est reconnu coupable d'une infraction pour laquelle la loi
ne prescrit pas une peine minimale ou qui n'est pas
punissable, A la suite des proc6dures entambes contre lui,
d'un emprisonnement de quatorze ans ou de l'emprison-
nement A perp6tuit6 peut, si elle considbre qu'il y va de
l'int6ret v6ritable de l'accus6 sans nuire A l'int6r~t
public, au lieu de le condamner, prescrire par ordon-
nance qu'il soit lib6r6 inconditionnellement ou aux con-
ditions prescrites dans une ordonnance de probation.

Le paragraphe 662.1(3) autorise l'accus6 ou le
procureur g6n6ral A interjeter appel d'un ordre
rendu aux termes du par. 662.1(1):
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(3) Where a court directs under subsection (1) that
an accused be discharged the accused shall be deemed
not to have been convicted of the offence to which he
pleaded guilty or of which he was found guilty and to
which the discharge relates except that

(a) the accused may appeal from the direction that
the accused be discharged as if that direction were a
conviction in respect of the offence to which the
discharge relates;
(a. 1) the Attorney General may appeal from the
direction that the accused be discharged, as if that
direction were a judgment or verdict of acquittal
referred to in paragraph 605(l)(a);

Paragraph 605(1)(a), referred to in para. (a.1)
above, gives to the Attorney General a right of
appeal to the court of appeal against a judgment
or verdict of acquittal on any ground of appeal
involving a question of law alone. It reads as
follows:

605(1) The Attorney General or counsel instructed
by him for the purpose may appeal to the court of
appeal

(a) against a judgment or verdict of acquittal of a
trial court in proceedings by indictment on any
ground of appeal that involves a question of law alone.

The submission of the appellant is that para.
(a.1) of subs. 662.1(3) provides the only right of
appeal given to the Attorney General from a direc-
tion for an absolute discharge. That right of appeal
is limited, by the reference to para. 605(1)(a), to
an appeal on a question of law alone. As the
appeal by the Attorney General to the Court of
Appeal in the present case was an appeal only as
against sentence, and did not involve any question
of law, the Court of Appeal did not have the power
to entertain it.

The contention of the respondent is that the
right of appeal given to the Attorney General by
para. (a.1) is not exclusive and that, in addition to
that right of appeal, the Attorney General can,
with leave, appeal against a direction for absolute
discharge, as a matter of sentence.

Paragraph (b) of subs. 605(1) states that the
Attorney General, or counsel instructed by him for
the purpose, may appeal to the court of appeal:

(3) Lorsqu'une cour ordonne, en vertu du paragraphe
(1), qu'un accus6 soit lib6r6, I'accus6 n'est pas cens6
avoir 6 d6clar6 coupable de l'infraction quant A
laquelle il a plaid6 coupable ou dont il a 6t6 d6clar6
coupable et A laquelle la lib6ration se rapporte, sauf que

a) l'accus6 peut interjeter appel de l'ordre de lib6ra-
tion comme s'il s'agissait d'une d6claration de culpa-
bilit6 pour cette infraction;

a.1) le procureur g6n6ral peut interjeter appel de
l'ordre de lib6ration, comme s'il s'agissait d'un juge-
ment ou d'un verdict d'acquittement mentionn6 A
l'alin6a 605(1)a);

L'alin6a 605(1)a), auquel renvoie l'al. a.1) sus-
mentionn6, permet au procureur g6n6ral d'intro-
duire un recours devant la cour d'appel contre un
jugement ou verdict d'acquitement sur tout motif
d'appel qui comporte une question de droit seule-
ment. En voici le texte:

605. (1) Le procureur g6n6ral ou un avocat ayant
requ de lui des instructions A cette fin peut introduire un
recours devant la cour d'appel

a) contre un jugement ou verdict d'acquittement
d'une cour de premiere instance A l'6gard de proc6du-
res par acte d'accusation sur tout motif d'appel qui
comporte une question de droit seulement.

L'appelant pr6tend que l'al. 662.1(3)a.1) pr6voit
le seul droit d'appel dont dispose le procureur
g6n6ral contre un ordre de libration incondition-
nelle. Ce droit d'appel est limit6, par le renvoi A
l'al. 605(1)a), A un appel sur une question de droit
seulement. Puisqu'en l'esp6ce, I'appel interjet6 par
le procureur g6n6ral devant la Cour d'appel visait
la sentence seulement, et ne comportait aucune
question de droit, la Cour d'appel n'6tait pas com-
p6tente pour l'entendre.

L'intimbe all6gue que le droit d'appel que l'al.
a.1) confbre au procureur g6n6ral n'est pas exclusif
et qu'en plus de ce droit d'appel, le procureur
g6n6ral peut, sur autorisation, appeler d'un ordre
de lib6ration inconditionnelle, en tant que sen-
tence.

L'alin6a 605(1)b) dispose que le procureur g6n6-
ral ou un avocat ayant requ de lui des instructions
A cette fin peut introduire un recours devant la
cour d'appel,
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(b) with leave of the court of appeal or a judge
thereof, against the sentence passed by a trial court in
proceedings by indictment, unless that sentence is one
fixed by law.

The respondent refers to s. 601 of the Criminal
Code which defines the word "sentence" as
follows:
"sentence" includes a declaration made under subsec-
tion 181(3), an order made under subsection 98(1) or
(2), subsection 178.21(1) or 218(6), section 653, 654 or
655 and a disposition made under subsection 234(2),
236(2), 662.1(1), 663(1) or 664(3) or (4);

This definition applies to Part XVIII of the
Criminal Code, in which Part para. (b) subs.
605(1) is found. Consequently, when that para-
graph gives to the Attorney General the right, with
leave, to appeal against sentence, it confers a right
to appeal, with leave, against a disposition made
under subs. 662.1(1).

It should be mentioned that the definition of the
word "sentence" in Part XXIV, dealing with sum-
mary convictions, in subs. 720(1) also includes a
disposition made under subs. 662.1(1), and that
para. 748(b)(ii) gives the Attorney General a right
of appeal against sentence.

I agree with the submission of the respondent.

The provisions of the Criminal Code providing
for absolute or conditional discharges, in certain
circumstances, are contained in the Criminal Law
Amendment Act, 1972, 1972 (Can.), c. 13, in s.
57, which introduced s. 662.1 into the Code. At
the same time, s. 52 was enacted which repealed
the definition of "sentence" in s. 601 of the Code
and replaced it with a new definition which includ-
ed a disposition made under subs. 662.1(1).

Subsection (3) of s. 662.1, as originally enacted,
read as follows:

3. Where a court directs under subsection (1) that an
accused be discharged, the accused shall be deemed not
to have been convicted of the offence to which he pleads

b) moyennant I'autorisation de la cour d'appel ou de
l'un de ses juges, contre la sentence prononc6e par une
cour de premiere instance A 1'6gard de proc6dures par
acte d'accusation, A moins que cette sentence ne soit
de celles que fixe la loi.

L'intim6e invoque l'art. 601 du Code criminel
qui d6finit le mot usentence. de la fagon suivante:

asentencei ou acondamnation* comprend notamment une
d6claration faite en vertu du paragraphe 181(3), une
ordonnance rendue en vertu des paragraphes 98(1) on
(2), des paragraphes 178.21(1) ou 218(6), des articles
653, 654 ou 655, et une d6cision prise en vertu des
paragraphes 234(2), 236(2), 662.1(1), 663(1) ou 664(3)
ou (4).

Cette d6finition s'applique A la Partie XVIII du
Code criminel oil se trouve l'al. 605(1)b). Donc,
lorsque cet alin6a permet au procureur g6n6ral
d'interjeter appel d'une sentence, avec autorisa-
tion, il lui confrre un droit d'appel, avec autorisa-
tion, contre une d6cision prise en vertu du par.
662.1(1).

II faut souligner que la d6finition du mot usen-
tenceo A la Partie XXIV, qui traite des d6clara-
tions sommaires de culpabilit6, au par. 720(1),
comprend 6galement une d6cision prise en vertu du
par. 662.1(1) et que l'al. 748b) (ii) permet au
procureur g6n6ral d'interjeter appel d'une sen-
tence.

Je souscris A la th6se de l'intimbe.

Les dispositions du Code criminel qui pr6voient
les lib6rations inconditionnelles et sous condition,
dans certaines circonstances, se trouvent dans la
Loi de 1972 modifiant le Code criminel, 1972
(Can.), chap. 13, art. 57, qui a ajout6 l'art. 662.1
au Code. Au m8me moment, a 6t6 6dict6 l'art. 52
qui a abrog6 la d6finition de asentences A l'art. 601
du Code et l'a remplac6e par une nouvelle d6fini-
tion qui inclut une d6cision prise en vertu du par.
662.1(1).

Voici le texte initial du par. 662.1(3):

3. Lorsqu'une cour ordonne, en vertu du paragraphe
(1), qu'un accus6 soit lib6r6, l'accus6 n'est pas cens6
avoir 6t6 d6clar6 coupable de l'infraction quant a
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guilty or of which he was found guilty and to which the
discharge relates except that

(a) the accused or the Attorney General may appeal
from the direction that the accused be discharged as if
that direction were a conviction in respect of the
offence to which the discharge relates or, in the case
of an appeal by the Attorney General, a finding that
the accused was not guilty of that offence; and

The definition of "sentence" was repealed and a
new definition substituted by 1973-74 (Can.), c.
38, s. 6.1 and again by c. 50, s. 3, but in each case
the reference to "a disposition made under subsec-
tion 662.1(1)" remained unchanged.

The Criminal Law Amendment Act, 1975,
1974-75-76 (Can.), c. 93, repealed para.
662.1(3)(a) (cited above) and substituted instead
paras. (a) and (a.1), already quoted. Again, in this
statute, the definition of "sentence" was repealed
and a new one substituted, but the reference to a
disposition made under subs. 662.1(1) remained
the same.

Counsel for the appellant suggested that the
changes made in subs. 662.1(3) supported his con-
tention that it was intended that the only appeal
permitted to the Attorney General from a direc-
tion for an absolute discharge made under subs.
662.1(1) was on a question of law. I do not accept
this contention. In my opinion the change in subs.
(3) was made for purposes of clarity.

The earlier provision as to an appeal by the
accused was not altered, but was dealt with sepa-
rately in the new paragraph (a). The former provi-
sion, dealing with the right of appeal of the Attor-
ney General, referred to an appeal from the
direction as if the direction were "a finding that
the accused was not guilty of that offence".

Paragraph 605(l)(a) provides for an appeal by
the Attorney General against a judgment or ver-
dict of acquittal. No appeal is provided from a
"finding" and the words "finding that the accused
was not guilty of that offence" are not appropriate
when it is remembered that subs. 662.1(1) only
comes into operation after an accused has pleaded
guilty or has been found guilty of an offence. The

laquelle il a plaid6 coupable ou dont il a 6t6 d6clar6
coupable et A laquelle la lib6ration se rapporte, sauf que

a) l'accus6 ou le procureur g6n6ral peut interjeter
appel de l'ordre de lib6ration de l'accus6 comme si cet
ordre 6tait une d6claration de culpabilit6 relativement
A l'infraction A laquelle se rapporte la lib6ration ou,
dans le cas d'un appel interjet6 par le procureur
g6n6ral, une conclusion portant que l'accus6 n'6tait
pas coupable de cette infraction; et

La d6finition du mot gsentences a 6t6 abrog6e et
remplac6e par une nouvelle d6finition par 1973-74
(Can.), chap. 38, art. 6.1 et, A nouveau, par le
chap. 50 (art. 3) mais, dans chaque cas, avec la
mime mention d'une ad6cision prise en vertu du
paragraphe 662.1(1))).

La Loi de 1975 modifiant le droit criminel,
1974-75-76 (Can.), chap. 93, a abrog6 l'al.
662.1(3)a) (pr6cit6) et l'a remplac6 par les alin6as
a) et a.1), pr6cit6s. Dans cette loi, la d6finition de
asentence)) a aussi 6t6 abrog6e et reformul6e, mais
sans changer la mention d'une d6cision prise en
vertu du par. 662.1(1).

L'avocat de l'appelant suggbre que les change-
ments apport6s au par. 662.1(3) appuient sa pr6-
tention que le seul recours que l'on a voulu donner
au procureur g6n6ral, contre un ordre de lib6ration
inconditionnelle rendu en vertu du par. 662.1(1),
est un appel sur une question de droit. Je n'accepte
pas cette pr6tention. A mon avis, on voulait seule-
ment rendre le par. (3) plus clair.

L'ancienne disposition concernant l'appel par
I'accus6 n'a pas 6t6 modifi6e, mais elle est 6nonc6e
s6par6ment dans le nouvel al. a). La disposition
ant6rieure donnait au procureur g6n6ral le droit
d'interjeter appel d'un ordre comme s'il s'agissait
d'uune conclusion portant que l'accus6 n'6tait pas
coupable de cette infraction)).

L'alin6a 605(1)a) autorise le procureur g6n6ral
A interjeter appel d'un jugement ou verdict d'ac-
quittement. Aucun appel d'une ((conclusion)) n'y est
pr6vu et les mots tune conclusion portant que
l'accus6 n'6tait pas coupable de cette infraction) ne
conviennent pas, puisque le par. 662.1(1) s'appli-
que seulement lorsqu'un accus6 a plaid6 coupable
ou a 6t6 reconnu coupable d'une infraction. Les
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words used were inapt and, accordingly, para.
(a.1) was enacted giving a right of appeal "as if
that direction were a judgment or verdict of
acquittal referred to in paragraph 605(1)(a)".

Subsection 605(1) gives to the Attorney Gener-
al, in respect of indictable offences, two rights of
appeal. If the accused has been acquitted, there is
a right to appeal from the acquittal on a question
of law. If the accused has been convicted, there is
a right of appeal, with leave, in respect of the
sentence imposed.

The provision respecting the direction for an
absolute or conditional discharge in subs. 662.1(1)
created a somewhat anomalous situation. The
accused had pleaded guilty or been found guilty
but, nonetheless, he was "deemed not to have been
convicted of the offence". In the result, as he had
not been convicted, there was no right of appeal
from conviction for the accused. As he had not
been acquitted, there was no right of appeal for the
Attorney General of the kind provided for in para.
605(l)(a).

That difficulty has been met in the present
subsection 662.1(3) by enabling the accused,
under para. (a), to appeal, as if he had been
convicted and by enabling the Attorney General to
appeal as if the accused had been acquitted.

Subsection (3) is not concerned with appeals
from a direction made under subs. 662.1(3) when
considered as a matter of sentence. The word
"sentence" does not appear in the subsection. It is
designed to enable the accused to appeal against
the finding of guilt. It is designed to enable the
Attorney General to contest, on the merits, the
making of the direction. The occasions when it
might be used are obviously limited, but it is
conceivable that the Attorney General might seek
to contest, as a matter of law, the right of the
court to invoke the section. It is also possible, in a
case where the accused has been found guilty of an
included offence that the Attorney General might
contend that, in law, he ought to have been found
guilty of the major offence.

mots utilis6s 6taient peu appropri6s et c'est pour-
quoi l'al. a.1) a 6t6 6dict6 pour conf6rer un droit
d'appel acomme s'il s'agissait d'un jugement ou
d'un verdict d'acquittement mentionn6 A l'al.
605(1)a)*.

Le paragraphe 605(1) donne deux droits d'appel
au procureur g6n6ral A l'6gard de proc6dures par
acte d'accusation. Si I'accus6 a 6t6 acquitt6, il peut
faire appel du verdict d'acquittement sur une ques-
tion de droit. Si 1'accus6 a 6t6 d6clar6 coupable, il
peut faire appel, moyennant autorisation, contre la
sentence prononc6e.

La disposition relative A l'ordre de liberation
inconditionnelle ou sous condition du par. 662.1(1)
a cr66 une situation assez anormale. L'accus6 a
plaid6 coupable ou a 6t6 reconnu coupable et
pourtant il En'est pas cens6 avoir 6t6 d6clar6 coupa-
ble*. I] s'ensuit que n'ayant pas 6t6 d6clar6 coupa-
ble, I'accus6 ne pouvait interjeter appel de sa
d6claration de culpabilit6. Puisqu'il n'avait pas t
acquitt6, le procureur g6n6ral ne pouvait interjeter
appel aux termes de l'al. 605(1)a).

Le paragraphe 662.1(3) actuel r6sout cette diffi-
cult6 en permettant A l'accus6, en vertu de l'al. a),
d'interjeter appel comme s'il avait 6t6 d6clar6 cou-
pable et en permettant au procureur g6nbral de
faire de m~me comme si l'accus6 avait 6t6
acquitt6.

Le paragraphe (3) ne vise pas les appels d'un
ordre rendu en vertu du par. 662.1(3) lorsqu'on
l'envisage en tant que sentence. Le mot asentence*
ne figure pas dans le paragraphe. II vise A permet-
tre A l'accus6 d'interjeter appel de la d6claration
de culpabilit6 et au procureur g6n6ral de contester
le bien-fond6 de l'ordre. Les cas oA l'on peut y
recourir sont manifestement limit6s, mais il est
concevable que le procureur g6n6ral cherche A
contester, comme question de droit, le droit de la
cour d'invoquer 'article. Il est 6galement possible
que, lorsque l'accus6 a 6t6 d6clar6 coupable d'une
infraction incluse, le procureur g6n6ral pr6tende
qu'en droit, il aurait di l'8tre de l'infraction
principale.
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Subsection 662.1(1) also created difficulty in
relation to the right of the Attorney General to
appeal from a direction for an absolute or condi-
tional discharge when considered as a matter of
punishment. The right of the Attorney General,
under para. 605(1) (b), to appeal against sentence
arises in respect of an accused who has been
sentenced in proceedings by indictment. In the
absence of special legislative provision, the right of
appeal against sentence in relation to a direction
made under subs. 662.1(1) would not exist since a
discharge can hardly be regarded as a sentence.
However, this difficulty was met by amending the
meaning of "sentence" in s. 601 so as to include
within that definition a disposition made under
subs. 662.1(1). That amendment enabled the
Attorney General, with leave, to appeal against a
direction under subs. 662.1(1), by resorting to
para. 605(1) (b) because it would be appealing
against "the sentence passed by a trial court in
proceedings by indictment", and so would be
squarely within the paragraph.

Unless the amendment of the definition of the
word "sentence" had that effect, it would be
redundant and meaningless. Parliament introduced
that amendment in the same statute which created
the right to direct an absolute or conditional dis-
charge. It was repeated in the same statute which
revised the form of subs. 662.1(3). It seems obvi-
ous to me that its purpose was to maintain a right
of appeal against a direction for an absolute or
conditional discharge as a matter of sentence and,
in my opinion, effect should be given to that
purpose. Otherwise, we would have the anomalous
situation that if, in the present case, a minimal
sentence of imprisonment had been imposed, the
Attorney General could seek leave to appeal
against it if he considered the punishment inade-
quate, but because no punishment at all is
imposed, no appeal would be possible.

Reference was made in argument to the judg-
ment of this Court in Miles v. The Queen'. In that
case, which dealt with the effect of subs. 662.1(3)

'119771 1 S.C.R. 195.

Le paragraphe 662.1(1) a 6galement cr66 une
difficult6 relativement au droit du procureur g6n6-
ral d'interjeter appel d'une ordonnance de lib6ra-
tion inconditionnelle ou sous condition, lorsqu'on
l'envisage en tant que sanction. En vertu de l'al.
605(1)b), le procureur g6n6ral peut interjeter
appel d'une sentence lorsque celle-ci a 6 pronon-
c6e contre l'accus6 dans des proc6dures par acte
d'accusation. En l'absence de disposition l6gislative
sp6ciale, le droit d'interjeter appel de la sentence
relativement A un ordre rendu en vertu du par.
662.1(1) n'existerait pas, puisqu'on peut difficile-
ment consid6rer une lib6ration comme une sen-
tence. Cependant, on a r6solu cette difficult6 en
modifiant la d6finition de (sentence) A l'art. 601
pour y inclure une d6cision prise en vertu du par.
662.1(1). Cette modification permet au procureur
g6n6ral d'interjeter appel, avec autorisation, d'un
ordre rendu en vertu du par. 662.1(1), en recou-
rant A l'al. 605(1)b), parce qu'il s'agit d'un appel
d'sune sentence prononc6e par une cour de pre-
midre instance A l'6gard de proc6dures par acte
d'accusations, qui rel6ve donc parfaitement de cet
alin6a.

A moins que la modification de la d6finition du
mot gsentence ait cet effet, elle serait inutile et ne
signifierait rien. Le Parlement a introduit cette
modification dans la loi mime qui cr6e le droit
d'ordonner une lib6ration inconditionnelle ou sous
condition. Elle a 6t6 reprise dans la Loi qui a
reformul6 le par. 662.1(3). Il est 6vident, A mon
avis, qu'elle visait A maintenir un droit d'appel
contre un ordre de lib6ration inconditionnelle ou
sous condition, en tant que sentence, et je crois
qu'il faut y donner effet A cette fin. Autrement, on
aurait l'anomalie suivante: si, en l'esp6ce, une
peine minimale d'emprisonnement avait 6t6 impo-
s6e, le procureur g6n6ral aurait pu demander l'au-
torisation d'en interjeter appel s'il 6tait d'avis que
la sanction 6tait inad6quate, mais parce qu'aucune
peine n'a 6t6 impos6e, il ne peut le faire.

Pendant les plaidoiries, on a fait mention de
l'arrt de cette Cour, Miles c. La Reine'. Dans
cette affaire, qui examinait la port6e du par.

1[1977] R.C.S. 195.
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as it stood before the amendment made by the
Criminal Law Amendment Act, 1975, it was held
that the Attorney General could appeal from a
direction under subs. 662.1(1) as a matter of
sentence by reason of the combined effect of the
amendment of the definition of the word "sen-
tence" in s. 601 and the right of appeal from
sentence given by para. 605(1) (b). The contention
of the appellant that, because of the enactment of
para. 662.1(3) (a), an appeal from a direction for
an absolute discharge by the Attorney General was
limited to the right conferred by para. 605(1)(a)
was rejected.

The wording of subs. 662.1(3) has been
changed, and so the interpretation, in Miles, of the
meaning of para. (a) of that subsection as it then
stood is no longer applicable, but the definition of
"sentence" has not been altered, nor have the
provisions of para. 605(1) (b). For the reasons
which I have outlined, it is my view that the
amendment of subs. 662.1(3) does not operate so
as to take away the right of appeal of the Attorney
General which was then found to exist.

For these reasons I would dismiss this appeal.

Appeal dismissed.

Solicitors for the appellant: Scott & Aylen,
Ottawa.

Solicitor for the respondent: John E. Hall,
Vancouver.

662.1(3), avant sa modification par la Loi de 1975
modifiant le droit criminel, il a 6t6 jug6 que le
procureur g6n6ral pouvait interjeter appel d'un
ordre rendu en vertu du par. 662.1(1) en tant que
sentence, grace A l'effet combin6 de la modifica-
tion de la d6finition du mot .sentence* A l'art. 601
et du droit d'appel d'une sentence pr6vu A l'al.
605.(1)b). La pr6tention de l'appelant, qu'en
raison de I'adoption de l'al. 662.1(3)a), un appel
d'un ordre de lib6ration inconditionnelle par le
procureur g6nbral 6tait limit6 au droit que confbre
l'al. 605(1)a), a 6t6 rejet6e.

Le texte du par. 662.1(3) a 6t modifi6 et donc,
l'interpr6tation donn6e dans l'arr& Miles de l'al.
a) de ce paragraphe, avant sa modification, ne
s'applique plus, mais ni la d6finition de usentencev
ni les dispositions de l'al. 605(1)b) n'ont 6t6 modi-
fibes. Pour les raisons que j'ai soulign6es, je crois
que la modification du par. 662.1(3) n'a pas pour
effet de priver le procureur g6n6ral du droit d'ap-
pel qui lui a 6t6 alors reconnu.

Pour ces motifs, je suis d'avis de rejeter le
pourvoi.

Pourvoi rejeti.

Procureurs de l'appelant: Scott & Aylen,
Ottawa.

Procureur de l'intimie: John E. Hall, Vancou-
ver.
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Jon Hewson Appellant;

and

Her Majesty The Queen Respondent.

1978: February 7; 1978: October 17.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Criminal law - Theft and possession - Recent
possession - Evidence of similar acts - Admissibility
- Evidence of previous conviction under appeal -
Defences - Res judicata - Criminal code, s. 318 -
Canada Evidence Act, R.S. C. 1970, c. E- 10, s.12.

Appellant was charged with (1) breaking, entering
and theft at premises of Allan Crawford and Associates
Limited in Mississauga (2) possession of electronic
equipment and computer parts of a value exceeding
$200, knowing that they were obtained by the commis-
sion in Canada of an offence punishable by indictment,
namely theft, and (3) unlawful possession of a computer
and a teletype machine contrary to s. 312(l)(b) of the
Criminal Code. The electronic equipment and computer
parts were allegedly stolen by appellant from Allan
Crawford and Associates Ltd. by whom he had been
employed prior to his discharge. The computer and
teletype machine were allegedly stolen from a company
in the United States with whom appellant had been
employed and although he was not charged with the
theft of the goods the Crown case was founded on
evidence from which it could be inferred that he had
stolen them. Appellant was convicted on counts 1 and 3
and acquitted on count 2. The Court of Appeal dis-
missed his appeal without written reasons. Leave to
appeal further was granted on four questions namely
(first) whether the trial judge should have charged the
jury on the doctrine of recent possession, (second)
whether appellant was prejudiced by the improper
admission of similar fact evidence, (third) whether
appellant was prejudiced by the improper admission of a
previous conviction which was under appeal and subse-
quently set aside and (fourth) whether there was lack of
direction by the trial judge on the explanations of
appellant.

Held (Laskin C.J. and Spence, Dickson and Estey JJ.
dissenting): The appeal should be dismissed.

Jon Hewson Appelant;

et

Sa Majest6 La Reine Intimie.

1978: 7 f6vrier; 1978: 17 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel - Vol et possession - Possession
ricente - Preuve d'actes similaires - Recevabiliti -
Preuve d'une condamnation antirieure portie en appel
- Difenses - Res judicata - Code criminel, art. 318
- Loi sur la preuve au Canada, S.R.C. 1970, chap.
E-10, art. 12.

L'appelant est accus6 de (1) introduction par effrac-
tion et vol dans les bureaux de Allan Crawford and
Associates Limited A Mississauga, (2) de possession de
matbriel 6lectronique et de pi6ces d'ordinateur d'une
valeur sup6rieure A $200 sachant qu'ils ont 6t6 obtenus
par la perp6tration, au Canada, d'une infraction punis-
sable sur acte d'accusation, savoir un vol, et (3) de
possession illicite d'un ordinateur et d'un t6l6scripteur en
contravention de l'al. 312 (1)b) du Code criminel. Le
mat6riel 6lectronique et les pi6ces d'ordinateur auraient
6t6 vol6s par l'appelant A Allan Crawford and Associates
Ltd. chez qui il travaillait avant son renvoi. L'ordinateur
et le t616scripteur l'auraient 6t6 A une compagnie ameri-
caine qui est aussi un des anciens employeurs de l'appe-
lant. Bien que ce dernier n'ait pas 6t6 accus6 du vol de
ces marchandises, I'argumentation du ministbre public
repose sur une preuve dont on pourrait d6duire qu'il en
est le voleur. L'appelant a 6t6 d6clar6 coupable sur les
Iel et 3c chefs et acquitt6 sur le 2c. La Cour d'appel a
rejet6 son appel sans motifs 6crits. L'autorisation d'en
appeler a 6t6 accord6e sur quatre questions, savoir (pre-
mibrement) si le juge du procks devait exposer au jury la
doctrine de la possession r6cente, (deuxismement) si le
requ~rant a 6t6 16s6 par une preuve de faits similaires
admise A tort, (troisibmement) si l'appelant a 6t6 16s6
par l'aveu irr6gulier d'une d6claration de culpabilit6
ant6rieure port6e en appel et par la suite infirm6e et
(quatribmement) si le juge du proc~s a omis de donner
les directives appropribes au sujet des explications du
requ6rant.

Arrit (le juge en chef Laskin et les juges Spence,
Dickson et Estey 6tant dissidents): Le pourvoi doit 8tre
rejet6.

[1979] 2 S.C.R.82 HEWSON V. THE QUEEN



[1979] 2 R.C.S. HEWSON C. LA REINE 83

Per Martland, Ritchie, Pigeon, Beetz and Pratte JJ.:
Since the case for the prosecution on the counts of
unlawful possession rested upon evidence that the appel-
lant had in fact stolen the property and the Crown did
not purport to rely upon the doctrine of recent posses-
sion but rather sought to prove that the goods had been
stolen by appellant, recent possession was not squarely
in issue and the judge was not bound to direct the jury
to the doctrine. The jury having found the appellant
guilty of theft (count 1) quite properly found him not
guilty of unlawful possession of the same goods (count
2). As to count 3 the judge repeatedly referred to the
doctrine of reasonable doubt as to whether appellant had
an honest belief in his right to retain the goods.

As to the second question the evidence of similar facts
introduced was admissible to show the possession by the
appellant of the goods was not innocent. The judge
properly made it clear to the jury that the similar fact
evidence did not apply to the theft libelled in count 1.

There has been no judicial determination in Canada
on the right to adduce evidence of a conviction under
appeal. Appellant referred to a number of American
authorities to support his contention that the conviction
in question, being under appeal, was inadmissible but
the preponderance of judicial opinion seems to support
the view that evidence of such a conviction is indeed
admissible notwithstanding a pending appeal. The fact
that the appeal against the conviction here at issue was
subsequently allowed and a new trial directed cannot
affect the admissibility of the evidence respecting it.

Per Laskin C.J. and Dickson, Spence and Estey JJ.
dissenting: While appellant's appeal as to the admission
of similar fact evidence cannot be supported in reference
to count 3 and its application to count 2 is irrelevant in
view of the verdict of not guilty, the statement made by
the trial judge that this similar fact evidence was admis-
sible on counts 2 and 3 only was made in the absence of
the jury. In her address, the judge failed to make any
detailed application of the evidence to each count or
counts. Failure to exclude this similar fact evidence
from the consideration of appellant's guilt on the count
of theft constituted misdirection as also did failure to
charge the jury on the doctrine of recent possession,
whether or not the Crown purported to rely upon the
doctrine.

Les juges Martland, Ritchie, Pigeon, Beetz et Pratte:
Comme la poursuite se fonde, pour les chefs d'accusa-
tion de possession illicite, sur la preuve que l'appelant a
en fait vol6 ces marchandises, et comme le ministbre
public n'avait pas l'intention de s'appuyer sur la doctrine
de la possession r6cente, mais cherchait plut6t A prouver
que l'appelant les avait volbes, la question de la posses-
sion r6cente ne se posait pas carr6ment et le juge n'6tait
pas tenu de donner des instructions au jury A cet 6gard.
Comme le jury a d'abord trouv6 l'appelant coupable de
vol (ler chef), il l'a A juste titre trouv6 non coupable de
l'accusation de possession illicite des m6mes marchandi-
ses (2c chef). Quant au 3c chef, le juge a parl6 plusieurs
fois de la doctrine du doute raisonnable A l'6gard de la
question de savoir si l'appelant croyait honnatement
avoir le droit de d6tenir les marchandises.

A propos de la deuxibme question, la preuve de faits
similaires introduites en l'esp6ce 6tait recevable pour
d6montrer que l'appelant n'avait pas, de bonne foi, la
possession des marchandises. Le juge a A juste titre
clairement expliqu6 au jury que la preuve de faits
similaires ne s'appliquait pas au vol 6nonc6 dans le 1=
chef.

Il n'existe jusqu'ici au Canada aucune d6cision judi-
ciaire qui traite du droit de faire la preuve d'une con-
damnation port6e en appel. L'appelant s'est appuy6 sur
un certain nombre d'arrats ambricains portant que la
condamnation en question 6tait irrecevable parce qu'elle
6tait port6e en appel, mais la majorit6 des d6cisions
judiciaires tend A appuyer l'opinion que la preuve de
pareille condamnation est effectivement recevable
malgr6 l'appel pendant. Le fait que I'appel de la con-
damnation ait 6t6 par la suite accueilli et qu'un nouveau
proc6s ait 6 ordonn6, ne peut avoir aucune incidence
sur la recevabilit6 de la preuve s'y rapportant.

Le juge en chef Laskin et les juges Dickson, Spence et
Estey, dissidents: Bien que le pourvoi de l'appelant
relativement A la recevabilit6 de la preuve de faits
similaires doive 6chouer pour ce qui est du 3, chef et que
son application au 2e chef n'est pas pertinente vu le
verdict de non-culpabilit6 prononc6 par le jury, la d6cla-
ration du juge du procks que cette preuve de faits
similaires 6tait recevable relativement aux 2e et 3e chefs
seulement a 6t6 faite en l'absence du jury. Dans son
expos6, le juge a omis de relier les divers 616ments de la
preuve A un ou plusieurs chefs. L'omission d'exclure
cette preuve de faits similaires lors de l'examen de la
culpabilit6 de l'appelant sur le chef de vol constitue une
erreur d'instruction de mime que l'omission de donner
des directives au jury sur la doctrine de la possession
r6cente, mime si le ministere public n'entendait pas
l'invoquer.
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Further where an appeal is pending aginst a previous
conviction it is not proper to examine the accused on
that conviction [Campbell v. U.S., 176 F. (2d) 45].
Moreover in this case the permitting of such evidence
was particularly damaging and, even if the evidence was
correctly admitted, the trial judge should have made it
very clear in her charge that if this accused had not, in
law, been properly convicted, then the evidentiary value
in regard to his credibility was nil. Failure so to do
amounted to further misdirection.

[R. v. Schama and Abramovitch (1914), 11
Cr.App.R. 45; Richler v. The King, [1939] S.C.R. 101;
Tremblay v. The Queen, [1969] S.C.R. 431; R. v.
Newton, [1977] 1 S.C.R. 399; R. v. Hart, [1973] 1
W.W.R. 244; R. v. Siggins, [1960] O.R. 284; Makin v.
A.-G. for New South Wales, [1894] A.C. 57; D.P.P. v.
Boardman, [1975] A.C. 421; Brunet v. The King,
[1928] S.C.R. 375; R. v. Quon, [1948] S.C.R. 508; R. v.
Hogg, [1958] O.R. 723; Suggs v. State of Maryland
(1969), 250 A. (2d) 670 referred to.]

APPEAL from a judgment of the Court of
Appeal for Ontario dismissing an appeal from
conviction for break, enter and theft and posses-
sion of stolen goods. Appeal dismissed, Laskin C.J.
and Spence, Dickson and Estey JJ. dissenting.

J. Lockyer and M. Winter, for the appellant.

Douglas Hunt, for the respondent.

The judgment of Laskin C.J. and Spence, Dick-
son and Estey JJ. was delivered by

SPENCE J. (dissenting)-This is an appeal from
the judgment of the Court of Appeal for Ontario
pronounced on March 23, 1977. By that judgment,
the Court of Appeal dismissed an appeal from a
conviction of the appellant by a judge and jury
pronounced on June 25 and July 29, 1975.

The appellant was charged in an indictment
containing three counts as follows:

1. The Jurors of her Majesty the Queen present that
JON HEWSON, between the first day of August, 1974,
and the thirty first day of August, 1974, unlawfully did,
at the City of Mississauga, in the Judicial District of
Peel, and the Province of Ontario, break and enter a
certain place, to wit; the business premises of Allan
Crawford and Associates Limited, 6427 Northam Drive,
Mississauga, and commit the indictable offence of theft

En outre, lorsqu'un appel d'une condamnation ant6-
rieure est pendant, on ne peut A bon droit interroger
l'accus6 A ce sujet [Campbell v. U.S., 176 F. (2d) 45].
De plus, dans cette affaire, autoriser la production de
pareille preuve 6tait particulibrement pr6judiciable et,
mime si on l'avait admise A bon droit, le juge du procks
aurait dii expliquer trbs clairement au jury que si la
d6claration de culpabilit6 de I'accus6 n'6tait pas fond6e
en droit, sa valeur probante A 1'6gard de la cr6dibilit6 de
ce dernier 6tait nulle. L'omission de ce faire constitue
une autre erreur d'instruction.

[Jurisprudence: R. v. Schama and Abramovitch
(1914), 11 Cr. App. R. 45; Richler c. Le Roi, [1939]
R.C.S. 101; Tremblay c. La Reine, [1969] R.C.S. 431;
R. c. Newton, [1977] 1 R.C.S. 399; R. v. Hart, [1973] 1
W.W.R. 244; R. v. Siggins, [1960] O.R. 284; Makin v.
A.-G. for New South Wales, [ 1894] A.C. 57; D.P.P. v.
Boardman, [1975] A.C. 421; Brunet c. Le Roi, [1928]
R.C.S. 375; R. c. Quon, [1948] R.C.S. 508; R. v. Hogg,
[1958] O.R. 723; Suggs v. State of Maryland (1969),
250 A. (2d) 670.]

POURVOI A l'encontre d'un arrt de la Cour
d'appel de l'Ontario rejetant un appel d'une con-
damnation pour introduction par effraction, vol et
possession de marchandises voles. Pourvoi rejet6,
le juge en chef Laskin et les juges Spence, Dickson
et Estey 6tant dissidents.

J. Lockyer et M. Winter, pour l'appelant.

Douglas Hunt, pour l'intimbe.

Le jugement du juge en chef Laskin et des juges
Spence, Dickson et Estey a 6t6 rendu par

LE JUGE SPENCE (dissident)-Ce pourvoi atta-
que un arret de la Cour d'appel de l'Ontario rendu
le 23 mars 1977, rejetant un appel de la d6clara-
tion de culpabilit6 de l'appelant prononc6e par un
juge et un jury les 25 juin et 29 juillet 1975.

L'appelant a 6t6 inculp6 par un acte d'accusa-
tion qui contient les trois chefs suivants:
[TRADUCTION] 1. Les jur6s pour Sa Majest6 la Reine
d6clarent que JON HEWSON, entre le 1' aoflt 1974 et le
31 aoilt 1974, en la ville de Mississauga, district judi-
ciaire de Peel, province de l'Ontario, s'est ill6galement
introduit par effraction dans un endroit, savoir: les
bureaux de Allan Crawford and Associates Limited,
6427 Northam Drive, Mississauga, et y a commis l'acte
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therein, contrary to Section 306-1(b) of the Criminal
Code of Canada;
2. The Jurors of Her Majesty the Queen further present
that JON HEWSON, between the first day of April, 1974,
and the seventeenth day of August, 1974, at the City of
Mississauga, in the Judicial District of Peel, and at the
Municipality of Metropolitan Toronto, in the Judicial
District of York, both in the Province of Ontario, unlaw-
fully did have in his possession electronic equipment,
and computer parts of a value exceeding Two Hundred
Dollars ($200.00) knowing that they were obtained by
the commission in Canada of an offence punishable by
indictment, namely theft, contrary to Section 312-1 (a)
of the Criminal Code of Canada;
3. The Jurors of Her Majesty the Queen further present
that JON HEWSON, between the first day of April, 1974,
and the seventeenth day of August, 1974, at the City of
Mississauga, in the Judicial District of Peel, and the
Municipality of Metropolitan Toronto, in the Judicial
District of York, both in the Province of Ontario, unlaw-
fully did have in his possession a computer and a
teletype machine of a value exceeding Two Hundred
Dollars ($200.00), knowing them to have been obtained
by the commission of the crime of theft, in the State of
Massachusetts in the United States of America, which if
it had occurred in Canada, would have constituted an
offence punishable by indictment, contrary to Section
312-1(b) of the Criminal Code of Canada.

After a lengthy and complicated trial, the jury
found the accused guilty on counts 1 and 3 and not
guilty on count 2. The appeal of the accused to the
Court of Appeal for Ontario was dismissed with-
out written or oral reasons. Leave to appeal to this
Court was granted upon the following questions.

1. Did the Supreme Court of Ontario err in not finding
that in the circumstances of this case it was incumbent
on the trial judge to charge the jury on the doctrine of
recent possession?
2. Did the Supreme Court of Ontario err in finding that
the applicant was not prejudiced in his right to a fair
trial by the improper admission of similar fact evidence?

3. Did the Supreme Court of Ontario err in finding that
the applicant was not prejudiced in his right to a fair
trial by the improper admission of a previous conviction
of the applicant which was at the time of trial under
appeal and which was set aside subsequently?
4. Did the Supreme Court of Ontario err in not finding
lack of direction by the trial judge on the explanations of
the applicant?

criminel de vol, en contravention de I'al. 306(1)b) du
Code criminel du Canada;
2. Les jur6s pour Sa Majest6 la Reine d6clarent de plus
que JON HEWSON, entre le ler avril 1974 et le 17 aotit
1974, en la ville de Mississauga, district judiciaire de
Peel, et en la municipalit6 du Toronto m6tropolitain,
district judiciaire de York, dans la province de I'Ontario,
a illicitement eu en sa possession du mat6riel 6lectroni-
que et des pi~ces d'ordinateur d'une valeur superieure A
deux cents dollars ($200) sachant qu'ils ont 6t6 obtenus
par la perp6tration, au Canada, d'une infraction punis-
sable sur acte d'accusation, savoir un vol, en contraven-
tion de l'al. 312(1)a) du Code criminel du Canada;

3. Les jur6s pour Sa Majest6 la Reine d6clarent de plus
que JON HEWSON, entre le 11' avril 1974 et le 17 aofit
1974, en la ville de Mississauga, district judiciaire de
Peel, et en la municipalit6 du Toronto m6tropolitain,
district judiciaire de York, dans la province de l'Ontario,
a illicitement eu en sa possession un ordinateur et un
t616scripteur d'une valeur sup6rieure A deux cents dollars
($200) sachant qu'ils ont tA obtenus par la perp6tra-
tion, dans lIttat du Massachusetts aux ttats-Unis, de
l'acte criminel de vol qui, s'il avait 6t6 commis au
Canada, aurait constitu6 une infraction punissable sur
acte d'accusation, en contravention de l'al. 312(1)b) du
Code criminel du Canada.

A la suite d'un procks long et compliqu6, le jury
a conclu que l'accus6 6tait coupable sur les pre-
mier et troisidme chefs et innocent sur le
deuxibme. La Cour d'appel de l'Ontario a rejet6
l'appel de l'accus6 sans motifs 6crits ou oraux.
L'autorisation de se pourvoir en cette Cour a 6t6
accord6e sur les questions suivantes:
1. La Cour supreme de l'Ontario a-t-elle err6 en ne
concluant pas que, dans les circonstances de I'espice, il
incombait au juge du procks d'exposer au jury la doc-
trine de la possession r6cente?
2. La Cour supreme de l'Ontario a-t-elle err6 en con-
cluant que le requ6rant n'avait pas 6t6 16s6 dans son
droit A un proc6s 6quitable par une preuve de faits
similaires admise A tort?
3. La Cour supreme de l'Ontario a-t-elle err6 en con-
cluant que le requbrant n'avait pas 6t6 16s6 dans son
droit A un procks 6quitable par l'aveu irr6gulier d'une
d6claration de culpabilit6 ant6rieure qui, A l'6poque du
procks, 6tait en appel et a 6t6 par la suite infirm6e?
4. La Cour supr8me de l'Ontario a-t-elle err6 en ne
concluant pas que le juge du procks a omis de donner les
directives appropri6es au sujet des explications du
requ6rant?
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I shall first refer to the second question, that is,
the question dealing with the admission of similar
fact evidence. Such evidence was admitted by the
learned trial judge and submitted to the jury only
after a very careful consideration upon a voir dire
and after the learned trial judge had given reasons
in which she cited and analyzed many relevant
authorities. At the conclusion of the argument, this
Court came to the view that the evidence produced
as evidence of similar fact was admissible on
charges 2 and 3 but was quite inadmissible on
charge 1. It is not my intention at the present time
to discuss the question of the admissibility of
similar fact evidence at any length and I confine
myself to stating very shortly that the evidence was
admissible to show that the possession by the
accused of the goods referred to in count 2 and
count 3 was not innocent and that such similar fact
evidence did fall within the well known classifica-
tions outlined particularly in Makin v. Attorney
General for New South Wales', Brunet v. The
King2, and D.P.P. v. Boardman 3 .

The evidence was submitted in the form of an
agreed statement of facts as follows:

On Friday, February 23rd, 1973, the Bell Canada Ser-
vice Centre at 1090 Shaw Street, Toronto, received an
emergency order for a view-com C.R.T. unit for installa-
tion on the following Monday. As a result of that order,
a view-com C.R.T. unit, serial number 3 0 8 was hooked
up for testing. This unit was seen on a service bench by
Bell Canada employees at 4:00 o'clock p.m. Friday,
February 23rd, 1973. This unit was missing from its
location on the service bench at 8:00 a.m., Monday,
February 26th, 1973. The Metropolitan Toronto Police
Department was called and they began to look for the
view-com unit. Acting on information received, the
detectives obtained a search warrant for apartment 356
at 20 Cassandra Boulevard, Toronto, the apartment of
Jon Hewson.
On Saturday, March 10th, 1973, Metropolitan Toronto
Police detectives, along with Bell Canada Security
Department employees went to this particular apart-
ment. They knocked several times on the door. No
answer was received, although they heard someone

'11894] A.C. 57.
2 [1928] S.C.R. 375.

[1975] A.C. 421.

J'6tudierai d'abord la deuxibme question,
c'est-A-dire celle qui traite de la preuve de faits
similaires. Cette preuve n'a 6t6 admise par le
savant juge du procks et soumise au jury qu'aprbs
un examen trbs approfondi au cours d'un voir dire
et aprbs que le savant juge du procks efit donn6 ses
motifs dans lesquels elle a cit6 et analys6 la juris-
prudence pertinente. A la fin des plaidoiries, cette
Cour a conclu que la preuve produite comme
preuve de faits similaires 6tait recevable relative-
ment aux deuxibme et troisibme chefs, mais ne
l'6tait aucunement quant au premier chef. Je n'ai
pas l'intention, A ce stade, d'analyser longuement
la question de la recevabilit6 de la preuve de faits
similaires et il me suffit de dire trbs bribvement
que la preuve 6tait recevable pour d6montrer que
la possession, par l'accus6, des biens mentionn6s
aux deuxibme et troisibme chefs n'6tait pas une
possession de bonne foi et que pareille preuve de
faits similaires tombait effectivement dans les
cat6gories bien connues d6finies notamment dans
les arrats Makin v. Attorney general for New
South Wales', Brunet c. Le Roi 2 et D.P.P v.
Boardman .

La preuve a 6t6 soumise sous la forme d'un
expos6 conjoint des faits que voici:

[TRADUCTION] Le vendredi 23 f6vrier 1973, le centre
des services auxiliaires de Bell Canada, sis 1090, rue
Shaw A Toronto, recevait une commande urgente pour
un view-com A ecran cathodique qui devait 6tre install6
le lundi suivant. A la suite de cette commande, le
view-com A 6cran cathodique, num6ro de s6rie 308, a 6t6
soumis A une v6rification. Des employ6s de Bell Canada
l'ont vu sur une table de manipulation A 16 h, le ven-
dredi 23 f6vrier 1973. Le lundi 26 f6vrier 1973, A 8 h, il
ne s'y trouvait plus. On a alert6 la police du Toronto
m6tropolitain qui a commenc6 des recherches pour
retrouver le view-com. Agissant sur une d6nonciation,
les d6tectives ont obtenu un mandat de perquisition dans
l'appartement no 356, 20, boulevard Cassandra A
Toronto, I'appartement de Jon Hewson.
Le samedi 10 mars 1973, les d6tectives de la police du
Toronto m6tropolitain accompagn6s d'employ6s du ser-
vice de s6curit6 de Bell Canada se sont rendus A l'appar-
tement en question. Ils ont frapp6 plusieurs fois A la
porte. Ils n'ont pas obtenu de r6ponse, mais ont entendu

'[1894] A.C. 57.
2 [1928] R.C.S. 375.

[1975] A.C. 421.
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speaking on the telephone. On an earlier day, the previ-
ous week, they had attempted to gain entry to the
apartment, but it appeared a lock had been changed. On
this particular Saturday, after the detectives heard the
voice inside the apartment, one detective looked through
the letterbox and saw Jon Hewson standing inside. The
officer yelled to Mr. Hewson and saw Mr. Hewson enter
the kitchen area and Mr. Hewson made no reply. The
detective gained access to the apartment by entering the
adjacent apartment and climbed from the balcony of the
other apartment to the balcony of Mr. Hewson's apart-
ment. They then smashed the window, reached in, and
unlocked the door. Jon Hewson asked to see the search
warrant and indicated that he was talking on the phone
to someone. The search warrant was shown to him. The
detectives observed a view-com C.R.T. unit sitting on
the end table in the apartment. On top of the view-com
was a non-impact printer. This property was taken back
to the police station and a supervisor of Bell Canada
came to the police station to examine the property. He
checked the view-com C.R.T. unit and found the serial
number had been removed from the back of the unit. He
removed the back shield of the unit and on the frame of
the unit was the serial number 3 0 7. The Bell Canada
employee was able to identify this view-corn unit as the
property of Bell Canada Limited. He examined the
non-impact printer and found a serial number 1 4 4.
Upon checking with Bell Canada Service Centre at 1090
Shaw Street, Toronto, he was able to determine that the
item known as the non-impact printer had gone missing
from 1090 Shaw Street, the Bell Service Centre.

Such evidence indicated a possession by the
accused of goods which were the property of a
previous employer, i.e., Bell Canada. These goods
were electronic equipment, and the accused and
his various employers had all been in the electronic
field. In the case of both similar fact evidence and
the goods with which the accused was charged
with possession in counts 2 and 3 aforesaid, the
explanation of the accused was that he had some
sort of a colour of right to possess the goods
although the reasons advanced by the accused
were many and varied.

I, therefore, have come to the conclusion that
the appellant's appeal as to the admission of this
similar fact evidence cannot be supported in refer-
ence to count 3. Count 2 is irrelevant as the jury's
verdict upon that count was one of not guilty.

quelqu'un qui parlait au t616phone. La semaine prece-
dente, ils avaient essay6 d'entrer dans l'appartement,
mais la serrure en avait 6t6 chang6e. Le samedi en
question, comme les d6tectives entendaient une voix
dans I'appartement, l'un d'eux a regard6 par la boite aux
lettres et a vu Jon Hewson A l'int6rieur. L'agent a appel6
M. Hewson A haute voix et I'a vu p6n6trer dans la
cuisine, mais il n'a regu aucune r6ponse. Le d6tective a
acc6d6 A l'appartement en entrant dans l'appartement
voisin et en passant du balcon de ce dernier A celui de
M. Hewson. Ils ont alors bris6 la fenetre et ont ainsi
r6ussi A ouvrir la porte. Jon Hewson a demand6 A voir le
mandat de perquisition et a dit qu'il parlait au t616-
phone. On lui a montr6 le mandat de perquisition. Les
d6tectives ont remarqu6 un view-corn A 6cran cathodique
sur une petite table de l'appartement. Une imprimante
technique se trouvait sur le view-com. Ils ont ramen6 ce
matEriel au poste de police oa un surveillant de Bell
Canada est venu l'examiner. II a v6rifi6 le view-com A
6cran cathodique et a constat6 que le numro de sbrie
avait 6t6 enlev6 de l'arribre de l'appareil. 11 a enlev6 la
plaque arribre de I'appareil et a trouv6 sur le cadre le
numro de s6rie 307. L'employ6 de Bell Canada a
identifi6 ce view-com comme la propri6t6 de Bell
Canada. II a examin6 l'imprimante technique et y a
trouv6 le num6ro de sbrie 144. Aprbs v6rification auprbs
du centre des services auxiliaires de Bell Canada, sis
1090, rue Shaw A Toronto, il a 6 en mesure de
d6terminer que cette imprimante technique avait dis-
paru du centre des services auxiliaires de Bell A ladite
adresse.

Cette preuve indique que l'accus6 poss6dait des
marchandises appartenant A un ancien employeur,
c'est-A-dire, Bell Canada. C'6tait du mat6riel 6lec-
tronique. Or l'accus6 et ses divers employeurs tra-
vaillaient dans le domaine de l'61ectronique. Sur la
question de la preuve de faits similaires ainsi que
des marchandises, que les deuxibme et troisibme
chefs pr6cit~s l'accusent de poss6der, I'accus6 a
expliqu6 qu'il avait une apparence de droit de
poss6der les marchandises, bien que les motifs qu'il
a avanc6s fussent nombreux et vari6s.

Je conclus donc que le pourvoi de l'appelant
relativement A la recevabilit6 de la preuve de faits
similaires doit 6chouer pour ce qui est du troisibme
chef. Le deuxidme chef n'est pas pertinent puisque
le jury a prononc6 A cet 6gard un verdict de
non-culpabilit6.
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It was the view of the learned trial judge
expressed at the end of the voir dire as to the
admission of this similar fact evidence that the
evidence was admissible on counts 2 and 3 only.
This statement, of course, was made in the absence
of the jury. When the state of the trial was finally
arrived at where Her Honour addressed the jury,
she did not make any detailed application of the
evidence to one particular count or counts but
rather she spoke of the admissibility of the evi-
dence and its availability to the jury in considering
"the question of honesty of the belief of the
accused with respect to the goods that he had with
him on August 15th, 1974" and then continued
"but that similar act evidence can be used by you
to assist you in reaching your conclusions as to
whether he honestly believed that he had the right
to retain the goods which he claimed he retained".

The goods which were found in the premises of
the accused on August 15, 1974, were the goods as
to which the accused was charged with stealing in
the break, enter and theft count, #1, and as to
which he was charged with possession in counts 2
and 3. Surely, as Her Honour realized, similar fact
evidence was inadmissible in support of the break,
enter and theft count, #1, and the exclusion of
such evidence from the consideration of the
accused's guilt on that count 1 should have been
made very clear to the jury. Failure to do so, in my
opinion, constituted serious misdirection.

Question I in the order for leave to appeal
granted by this Court dealt with the failure of the
trial judge to charge the jury on the doctrine of
recent possession. As counsel for the Crown point-
ed out in his argument before this Court, the
Crown did not purport to rely upon the doctrine of
recent possession of goods knowing them to have
been obtained by crime but rather sought to prove
that the goods which were the subject matter of
the three counts, that is, the goods, the property of
Allan Crawford and Associates Limited, alleged in
count 1 to have been stolen from that owner, the
same goods dealt with in the possession count, #2,
and the goods allegedly stolen from the Gould
Corporation, the subject of count 3, had all been
the subject of theft by the appellant. It is to be

A la fin du voir-dire, le juge du procks a exprim6
1'avis que la preuve de faits similaires 6tait receva-
ble relativement aux deuxibme et troisi6me chefs
seulement. tvidemment, cette d6claration a 6t6
faite en l'absence du jury. Arriv6e A 1'6tape du
procks o6 le juge donne ses directives au jury, elle
n'a pas essay6 de relier les divers 616ments de la
preuve A un chef ou plusieurs chefs particuliers,
mais elle s'est content6e de parler de la recevabilit6
de la preuve et de la possibilit6 pour le jury de la
prendre en consid6ration pour examiner [TRADUC-

TION] 1la question de l'honntet6 de la croyance de
l'accus6 au sujet des marchandises en sa possession
le 15 aofit 1974). Elle a ensuite ajout6 [TRADUC-

TION] amais vous pouvez utiliser cette preuve de
faits similaires pour vous aider A d6terminer s'il
croyait honnatement qu'il avait le droit de garder
les marchandises qu'il dit avoir retenuesD.

Les marchandises trouv6es chez l'accus6 le 15
aofit 1974 sont celles pour lesquelles il a 6t6 accus6
de vol dans le premier chef d'accusation, vol avec
effraction, et qu'il 6tait accus6 d'avoir en sa pos-
session, aux deuxikme et troisibme chefs. Stre-
ment, comme le juge s'en est rendue compte, la
preuve de faits similaires 6tait irrecevable A 1'6gard
du premier chef, soit vol avec effraction. Le juge
aurait dfi trds clairement indiquer au jury que
cette preuve devait 8tre exclue lors de l'examen de
la culpabilit6 de l'accus6 sur ce chef. A mon avis,
l'omission de ce faire constitue une grave erreur
d'instruction.

La premiere question, dans l'autorisation d'ap-
pel accord6e par cette Cour, traite du d6faut du
juge du procks de donner des directives au jury sur
la doctrine de la possession r6cente. Comme l'a fait
remarquer le substitut dans sa plaidoirie devant
cette Cour, le minist~re public n'entendait pas
s'appuyer sur la doctrine de la possession r6cente
de marchandises sachant qu'elles ont 6t6 obtenues
par un acte criminel; il cherchait plut6t A prouver
que l'appelant avait vol6 les marchandises faisant
l'objet des trois chefs d'accusation, c'est-A-dire les
marchandises appartenant A Allan Crawford and
Associates Limited qui, selon le premier chef, leur
avaient 6t6 vol6es, les m8mes marchandises dont la
possession fait l'objet du deuxidme chef et les
marchandises pr6tendument vol6es A Gould Corpo-
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noted, however, that there was only indirect and
circumstantial evidence of both the theft from
Allan Crawford and Associates Limited and from
the Gould Corporation, and there can be no doubt
that the adducing of the evidence that the goods
allegedly stolen were found in the actual possession
of the accused would be very telling evidence
against him in the minds of the jury. I am of the
opinion that whether or not the Crown purported
to rely upon the doctrine of recent possession, it
was incumbent upon the learned trial judge to cite
that presumption and particularly to warn the jury
that they could not rely upon the presumption to
convict the accused of either the break and enter
count or the other two possession counts if they
were of the opinion that his explanation reasonably
could be true whether or not they were ready to
accept that story. This has been said very frequent-
ly by authorities and particularly by Fauteux
C.J.C. in Tremblay v. The Queen4 . Again, I
regard the failure to so charge the jury as a major
misdirection.

I turn now to the third question upon which
leave to appeal was granted. The Crown had given
notice to the appellant or his counsel of its inten-
tion to produce evidence of previous convictions.
This was evidently an attempt to proceed under
the provisions of s. 318 of the Criminal Code
which, in sub. (1), provides:
318. (1) Where an accused is charged with an offence
under section 312 or paragraph 314(l)(b) and evidence
is adduced that the subject-matter of the proceedings
was found in his possession, evidence that the accused
was, within five years before the proceedings were com-
menced, convicted of an offence involving theft or an
offence under section 312 is admissible at any stage of
the proceedings and may be taken into consideration for
the purpose of proving that the accused knew that the
property that forms the subject-matter of the proceed-
ings was unlawfully obtained.

Counsel for the appellant at trial objected to the
production of evidence as to one conviction of the
accused for the theft of articles from Bell Canada
which were the subject of similar fact evidence. It
was the submission of counsel for the accused that
when that conviction had been appealed and the

4 [1970] 4 C.C.C. 120, [1969] S.R.C. 431.

ration, qui font l'objet du troisibme chef. II faut
toutefois noter qu'il n'y avait qu'une preuve indi-
recte et circonstancielle du vol des biens d'Allan
Crawford and Associates Limited et de Gould
Corporation, et il n'est pas douteux que la d6posi-
tion selon laquelle les marchandises pr6tendument
vol6es avaient 6t trouv6es en la possession de
l'accus6 allait constituer dans l'esprit du jury une
preuve frappante contre lui. Que le ministbre
public ait entendu ou non s'appuyer sur la doctrine
de la possession r6cente, je suis d'avis qu'il incom-
bait au savant juge du procks de mentionner cette
pr6somption et, plus particulibrement, d'avertir le
jury qu'il ne pouvait s'en servir pour d6clarer le
pr6venu coupable d'introduction par effraction sur
le premier chef ou de possession sur les deux
autres, s'il 6tait d'avis que l'explication de l'accus6
pouvait raisonnablement 6tre vraie, qu'il soit ou
non pr~t A l'accepter. C'est ce qu'ont tras souvent
dit les tribunaux et en particulier le juge en chef
Fauteux dans Tremblay c. La Reine4 A mon avis
donc, l'omission d'instruire le jury en ces termes
constitue une erreur d'instruction majeure.

Je passe maintenant A la troisibme question
formul6e dans l'autorisation d'appel. Le ministbre
public avait inform6 l'appelant ou son avocat de
son intention de produire la preuve de condamna-
tions ant6rieures. Il essayait 6videmment de proc6-
der de la manibre pr6vue A l'art. 318 du Code
criminel qui, au par. (1), prescrit:
318. (1) Lorsqu'un pr6venu est inculp6 d'une infraction
vis6e par l'article 312 ou l'alin6a 314(1)b) et qu'une
preuve est apport6e que l'objet qui a occasionn6 des
proc6dures a 6t6 trouv6 en sa possession, la preuve que le
pr6venu a, dans les cinq ans qui pr6chdent le commence-
ment des proc6dures, 6t6 d6clar6 coupable d'une infrac-
tion comportant vol, ou d'une infraction aux termes de
l'article 312, est admissible d toute 6tape des proc6dures
et peut 8tre consid6r6e en vue d'6tablir que le pr6venu
savait que les biens qui font I'objet des proc6dures
avaient 6t6 obtenus ill6galement.

L'avocat de l'appelant au proc6s s'est oppos6 A
la production en preuve d'une d6claration de cul-
pabilit6 de l'accus6 pour le vol de marchandises A
Bell Canada qui fait l'objet de la preuve de faits
similaires. Selon l'avocat de l'accus6, puisque cette
d6claration de culpabilit6 a 6t6 port6e en appel et

4 [1970] 4 C.C.C. 120, [1969] R.C.S. 431.
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appeal was pending then the conviction should not
be submitted under the provisions of s. 318 of the
Criminal Code and the learned trial judge should
rule that the Crown could not, in its case, produce
evidence of that conviction.

The appellant gave evidence in his own defence
and, in answer to his counsel, admitted two previ-
ous convictions-one for placing harassing tele-
phone calls and the second for causing a disturb-
ance. The first conviction, the accused explained
was in connection with his telephone service where
he had run into repeated failures and the second
when he had attended a garage to have his
automobile serviced. The garage operator refused
to do so, a disturbance resulted, and the accused
was charged with causing a disturbance. It is said
that the accused pleaded guilty to both of those
charges. On cross-examination, counsel for the
Crown asked "Did you leave out one conviction?"
and when the appellant asked for further elucida-
tion, counsel for the Crown reminded the accused
that he had been convicted in December 1974 for
possession of stolen property. The accused admit-
ted that conviction and, after an interruption in
which the right of the Crown to put that question
was debated and the ruling made in favour of
permitting the question, the accused said that that
charge was then under appeal and that was the
reason he had made no mention of it.

The learned trial judge in her charge to the jury
said:
Now, there has been evidence given by the accused,-he
was in the witness box with respect to previous convic-
tions, and I want to give you a specific warning about
this evidence. It may be considered by you only in
respect of the credibility of the accused. You may take it
into consideration, then decide how much of his evidence
you believe. There was, in this case, a rather peculiar
circumstance in that when the accused was asked about
his convictions, he left out one conviction which was
brought to his attention on cross examination. I wish to
advise you at this time that it was quite clear that that
was not deliberate, but it was done on the wrong advice
of counsel, so that you may consider his answer as if he
had originally said, "I was convicted of three
offences",-which he did outline. Now, I want to warn
you that you are not entitled to regard the fact that he
was convicted of those criminal offences or any of them

que cet appel 6tait pendant, elle n'6tait pas receva-
ble en preuve aux termes de l'art. 318 du Code
criminel et le savant juge du procks devait statuer
que le ministbre public ne pouvait pas, A l'appui de
sa poursuite, produire la preuve de cette d6clara-
tion de culpabilit6.

L'appelant a t6moign6 pour sa propre d6fense et,
r6pondant A son avocat, a admis deux condamna-
tions ant6rieures-l'une pour avoir fait des appels
t6l6phoniques dans l'intention de harceler et la
seconde pour avoir troubl6 l'ordre public. L'accus6
a expliqu6 que la premiere se rapportait au fonc-
tionnement de son t6l6phone qui 6tait continuelle-
ment en d6rangement et la seconde, A un incident
dans un garage oft il voulait faire r6parer son
automobile. Le garagiste refusa, il y eut une que-
relle et I'appelant fut accus6 d'avoir troubl6 la
paix. L'accus6 a plaid6 coupable sur les deux
accusations. En contre interrogatoire, le substitut a
demand6 [TRADUCTION] un'avez-vous pas oubli6
une autre condamnation?, et lorsque l'appelant a
demand6 des 6claircissements, le substitut lui a
rappel6 qu'en d6cembre 1974, il avait 6t6 d6clar6
coupable de possession de biens vol6s. L'accus6 a
avou6 cette condamnation et, aprbs une interrup-
tion pour discuter du droit du ministbre public de
poser cette question, qui lui fut confirm6, I'accus6
a dit que cette inculpation 6tait en appel et que,
pour cette raison, il ne l'avait pas mentionn6e.

Dans son expos6 au jury, le savant juge du
procks a dit:
[TRADUCTION] Maintenant, I'accus6 a d6pos6, au banc
des t6moins, sur la question des condamnations ant6rieu-
res, et je veux vous donner un avertissement formel i
propos de ce t6moignage. Vous ne pouvez en tenir
compte que pour 6valuer la cr6dibilit6 de l'accus6. Vous
pouvez l'examiner et d6cider ensuite dans quelle mesure
ajouter foi A son t6moignage. Il y a, dans cette affaire,
une circonstance assez particulibre, en ce sens que lors-
qu'on a interrog6 l'accusE sur ses condamnations ant6-
rieures, il n'a pas parl6 d'une condamnation qu'on lui a
rappel6e en contre-interrogatoire. Je tiens A vous dire
maintenant qu'il est trks clair que cela n'a pas 6t6 fait de
propos d6lib6r6, mais sur le conseil erron6 de son avocat;
vous pouvez donc faire comme s'il avait r6pondu initiale-
ment (j'ai 6t6 d6clar6 coupable de trois infractions -ce
qu'il a soulign6. Maintenant, je dois vous avertir que
vous n'avez pas le droit de consid6rer que le fait qu'il a
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as indicating a propensity on his part to commit other
acts, and take into account in determining his guilt or
innocence, but you should consider that evidence solely
and exclusively for the purpose of determining the
degree of credibility which might be attached to his
evidence.

Her Honour, therefore, corrected any impres-
sion that the accused had sought to deliberately
avoid mention of the conviction for possession of
goods stolen from Bell Canada but Her Honour
did allow the jury to hear of the conviction despite
the fact that it was, at the time of this trial, under
appeal. It is not without interest that such appeal
was subsequently allowed and a new trial directed.

There has been no judicial determination in
Canada as to the right to adduce against an
accused person evidence of a previous conviction
which was under appeal. There have been deci-
sions in the United States in the federal appeal
courts and in the highest of the state courts, and
those decisions have gone both ways. It is said that
the very considerable majority of the decisions in
the courts in the United States permit the adduc-
ing of evidence as to a conviction despite the fact
that an appeal is pending and that several of them
have even gone so far as to permit the adducing of
such evidence despite the fact that at the time of
the subsequent trial the earlier conviction had been
reversed on appeal. I find much virtue in the
pronouncement made by Miller, Circuit Judge, in
Campbell v. U.S. 5, at p. 47:
But it seems wholly illogical and unfair to permit a
defendant to be interrogated about a previous conviction
from which an appeal is pending. If the judgment of
conviction is later reversed, the defendant has suffered
unjustly and irreparably, the prejudice, if any, caused by
the disclosure of the former conviction. We therefore,
hold that the pendency of an appeal prevents the pros-
ecution from proving a previous conviction for impeach-
ment purposes; and that the District Court erred in
admitting evidence concerning Campbell's conviction
when his appeal therefrom had not been determined. It
is noteworthy that the trial judge, himself a former
United States Attorney who served with distinction,
expressed grave doubt as to the admissibility of the
conviction, repeatedly warned government counsel of the

5 (1949), 176 F. (2d) 45.

6t6 d6clar6 coupable de ces infractions criminelles ou de
l'une d'entre elles indique une propension A commettre
d'autres actes criminels ni en tenir compte pour d6cider
de sa culpabilit6 ou de son innocence. Cette d6position
doit vous servir seulement et exclusivement A d6terminer
le degr6 de cr6dibilit6 qui peut lui 8tre accord6.

Par cons6quent, le juge a corrig6 toute impres-
sion que l'accus6 avait cherch6 d6lib6r6ment A
6viter toute mention de sa condamnation pour
possession de biens vol6s A Bell Canada; le juge a
cependant permis au jury de prendre connaissance
de la d6claration de culpabilit6 bien qu'A I'6poque
du procks, elle ffit en appel. II n'est pas sans int6ret
de noter que, par la suite, cet appel a 6t6 accueilli
et un nouveau procks a 6t6 ordonn6.

Il n'existe au Canada aucune d6cision judiciaire
relative au droit de faire la preuve, A l'encontre
d'un accus6, d'une condamnation ant6rieure port6e
en appel. Aux tats-Unis, les cours d'appel f6d6ra-
les et les plus hautes instances des tats ont statu6
sur la question, mais ces d6cisions sont contradic-
toires. II appert que la grande majorit6 des d6ci-
sions des tribunaux ambricains autorise la pr6sen-
tation de la preuve de la d6claration de culpabilit6
mime si un appel est pendant, et que plusieurs
d'entre elles sont all6es jusqu'A permettre la pr6-
sentation de pareille preuve alors mime qu'au
moment du procks subs6quent, la d6claration de
culpabilit6 ant6rieure avait 6t6 infirm6e en appel.
Je trouve tras bien fond6e cette d6claration du juge
Miller, juge de circuit, dans Campbell v. U.S.5, A
la p. 47:
[TRADUCTION] Mais il semble absolument illogique et
injuste de permettre qu'un d6fendeur soit interrog6 sur
une condamnation ant6rieure dont l'appel est pendant.
Si la condamnation est infirm6e par la suite, le d6fen-
deur aura injustement et irr6parablement subi le pr6ju-
dice qu'a pu causer la r6v6lation d'une condamnation
ant6rieure. Nous jugeons donc que l'existence d'un appel
rend irrecevable la preuve par la poursuite d'une con-
damnation ant6rieure dans le but de mettre en doute la
cr6dibilit6 d'un t6moin. La Cour de district a err6 en
admettant la preuve de la d6claration de culpabilit6 de
Campbell alors que l'appel qu'il avait interjet6 n'avait
pas encore 6t6 tranch. Il y a lieu de remarquer que le
juge du procks qui fut lui-m~me 6minent procureur
f6d6ral, a exprim6 des doutes s6rieux quant A la receva-

5 (1949), 176 F. (2d) 45.
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risk of reversible error involved in asking the question,
and was persuaded to permit it only by authorities from
state courts which were submitted to him.

That position has been upheld in other United
States federal courts of appeal and in Jennings v.
Texas' In Suggs v. State of Maryland7, however,
Murphy, Chief Judge, said at p. 672:

The eliciting of impeaching evidence that a witness had
previously suffered a conviction from which an appeal
was pending has been held proper even where, as here,
the appeal subsequently resulted in the reversal of the
previous conviction. See Latikos v. State, 17 Ala.App.
655, 88 So. 47; People v. Braun, 14 Cal. 2d 1, 92 P.2d
402; In re Abrams, 36 Ohio App. 384, 173 N.E. 312;
State v. Crawford, 60 Utah 6, 206 P. 717. In Manning
v. State, 7 Okl.Cr. 367, 123 P. 1029, a case upholding
the use of a conviction pending appeal despite its subse-
quent reversal on appeal, it was indicated that where a
witness had been tried for a felony, and the case submit-
ted to a jury which found from the evidence that he was
guilty, this fact could in any event be shown in evidence
for the purpose of affecting his credibility since the law
presumes that the jury, as an intelligent and impartial
body, would not find the accused guilty upon mere
suspicion or accusation. The Manning court, in conclud-
ing that the prior conviction was properly admissible,
held that it was the verdict of the jury upon such an
accusation that affects the credibility of the witness
(without regard to the subsequent reversal of the
conviction).

In my view the fact that a jury has found that
an accused was guilty cannot be accepted as an
important finding by an intelligent and impartial
body when the basis upon which that jury reached
its verdict was upon a subsequent appeal found to
be faulty. Let us presume that the jury had, as a
result of the error of the court, heard hearsay
evidence and that error had been reversed in the
Court of Appeal. The finding of a jury, no matter
how impartial and intelligent, based on such an
unreliable foundation as that would certainly not
give any evidence of the accused's guilt or indicate

6 (1941), 150 S.W. 587 (N.P.).
7 (1969), 250 A. (2d) 670.

bilit6 de la preuve de cette condamnation, qu'il a, A
maintes reprises, averti l'avocat du gouvernement que
poser cette question comportait un risque d'erreur pou-
vant justifier l'annulation et qu'il ne l'a finalement
autorisbe qu'apras qu'on lui efit soumis des pr6c~dents
6manant de cours d'Atat.

Cette attitude a 6t6 confirm6e par d'autres cours
f6d6rales d'appel des Ptats-Unis et dans Jennings
v. Texas 6. Toutefois, dans Suggs v. State of
Maryland7 le juge en chef Murphy a dit, A la p.
672:

[TRADUCTION] L'introduction d'une preuve indiquant
qu'un t6moin a fait l'objet d'une condamnation ant6-
rieure dont l'appel est pendant, a 6t6 jug6e recevable
mime lorsque, comme en I'esp6ce, cet appel a entrain6
l'annulation de la condamnation antbrieure. Voir Lati-
kos v. State, 17 Ala. App. 655, 88 So.47; People v.
Braun, 14 Cal. 2d 1, 92 P. 2d 402; In re Abrams, 36
Ohio App. 384, 173 N.E. 312; State v. Crawford, 60
Utah 6, 206 P. 717. L'arr8t Manning v. State, 7 Okl.Cr.
367, 123 P. 1029, confirme l'utilisation d'une condam-
nation port6e en appel, malgr6 son annulation subs6-
quente en appel. Il d6clare que lorsqu'un t6moin a 6t6
jug6 pour une infraction majeure et que l'affaire a 6t6
soumise a un jury qui a rendu, en se fondant sur la
preuve, un verdict de culpabilit6, ce fait peut, en tout
6tat de cause, 8tre mis en preuve dans le but de mettre
en doute la cr6dibilit6 du t6moin, car la loi pr6sume que
le jury, un groupe intelligent et impartial, ne d6clarerait
pas l'accus6 coupable en se fondant sur un simple soup-
gon ou une simple accusation. Dans l'affaire Manning,
la Cour, en concluant que la preuve de la condamnation
ant6rieure 6tait recevable, a jug6 que le verdict du jury
sur pareille accusation permet de mesurer la cr6dibilit6
du t6moin (mime si son verdict est infirm6 par la suite).

A mon avis, le verdict de culpabilit6 prononc6
par un jury ne peut pas 8tre consid6r6 comme une
conclusion importante A laquelle est parvenu un
groupe intelligent et impartial si le fondement
mime de ce verdict est par la suite rejet6 en appel.
Supposons qu'A la suite d'une erreur de la cour, le
jury ait entendu une preuve par oui-dire et que
cette erreur entraine une annulation en Cour d'ap-
pel; si la conclusion d'un jury, si impartial et
intelligent soit-il, s'appuie sur un fondement aussi
douteux que celui-lI, elle ne peut fournir aucune
preuve de la culpabilit6 de l'accus6 ni indiquer son

6 (1941), 150 S.W. 587 (N.P.).
(1969), 250 A. (2d) 670.
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his lack of credibility, the sole purpose for which a
record may be adduced. It is highly possible that a
jury would disregard strenuous denials by an
accused relying on evidence which an appellate
court might find later to be unreliable. How then
could a jury's finding of guilt reflect on the credi-
bility of that accused?

I have come to the conclusion that in Canada we
should accept the principle as enunciated in
Campbell v. U.S., supra, and not adopt the course
as enunciated in, inter alia, Suggs v. Maryland,
supra. Moreover, in this particular case, the per-
mitting of the evidence as to the conviction under
appeal was particularly damaging. As I have
pointed out, the only other record was of two very
inconsequential convictions not in any way con-
nected to the sort of charge which faced the
accused on this occasion. On the other hand, the
record of the conviction for possession of stolen
goods, the property of Bell Canada, was a record
connected with the very evidence adduced on the
evidence of similar facts. Nothing could be more
conclusive in the mind of the jury against the
accused than that he was, according to the
Crown's evidence, proceeding in a fashion similar
to that in which he had proceeded as to the
property of Bell Canada and that he had been
convicted for such actions. Even if we are not to
rule out all convictions which are subject to pend-
ing appeals as being admissible in cross-examina-
tion of an accused, this conviction certainly should
have been ruled out.

There is much debate as to whether s. 12 of the
Canada Evidence Act, R.S.C. 1970, c. E-10, gives
to the court a discretion to refuse to permit the
production of any part of the accused's record. I
am presently of the opinion that the initial words
of subs. (1) of s. 12, "a witness may be questioned
as to whether he has been convicted of any
offence. . . " do not give a discretion to the court
but rather to the Crown. I am, therefore, of the
view that the exclusionary rule must be adopted
and it should not be left to the discretion of
individual trial judges. However, in this particular
case, Her Honour the learned trial judge had

manque de cr6dibilit6, seul but dans lequel on peut
produire un casier judiciaire. II est trds possible
qu'un jury passe outre aux d6n6gations 6nergiques
d'un accus6 en s'appuyant sur une preuve qu'une
cour d'appel pourrait par la suite juger douteuse.
Comment le verdict de culpabilit6 prononc6 par le
jury pourrait-il alors servir A mesurer la cr6dibilit6
de cet accus6?

J'en viens donc A la conclusion qu'au Canada,
nous devons accepter le principe 6nonc6 dans
Campbell v. U.S., pr6cit6, et rejeter le point de vue
formul6 notamment dans Suggs v. Maryland, pr6-
cit6. De plus, dans la pr6sente affaire, autoriser la
production de la preuve de la d6claration de culpa-
bilit6 port6e en appel 6tait particulibrement pr6ju-
diciable. Comme je l'ai soulign6, les seuls autres
ant6c6dents 6taient deux condamnations pour des
infractions trbs mineures, sans aucun rapport avec
le genre d'accusations port6es contre l'accus6 en
l'esp6ce. En revanche, le dossier relatif A la d6cla-
ration de culpabilit6 pour possession de marchan-
dises vol6es A Bell Canada 6tait li A la preuve
pr6sent6e au titre de preuve de faits similaires.
Rien, dans l'esprit du jury, ne pouvait 6tre plus
d6favorable A l'accus6 que la preuve pr6sent6e par
le ministbre public pour d6montrer que l'accus6
avait agi de fagon similaire A celle utilis6e A l'6gard
des biens de Bell Canada et qu'il avait 6t6 d6clar6
coupable A cette occasion. M8me si, lors du contre-
interrogatoire d'un accus6, l'on ne saurait d6clarer
irrecevables toutes les d6clarations de culpabilit6
dont l'appel est pendant, il aurait certainement
fallu le faire pour la d6claration de culpabilit6 en
cause.

La question de savoir si l'art. 12 de la Loi sur la
preuve au Canada, S.R.C. 1970, chap. E-10,
donne A la cour le pouvoir discr6tionnaire de refu-
ser que soit produite une partie du dossier de
l'accus6 est trds discut6e. Je suis d'avis que les
premiers mots du par. (1) de l'art. 12, <<un t6moin
peut 8tre interrog6 sur la question de savoir s'il a
d6jA 6t6 d6clar6 coupable de quelque infrac-
tion .. .*, accordent en l'esp~ce un pouvoir discr6-
tionnaire au ministare public et non A la cour. Je
suis donc d'avis que la r6gle de l'exclusion, 6nonc6e
dans Campbell, pr6cit6, doit 8tre adopt6e et ne
doit pas 8tre laiss6e A la discr6tion de chaque juge

93[1979] 2 R.C.S. HEWSON C. LA REINE Le Juge Spence



94 HEWSON V. THE QUEEN Spence J. [1979] 2 S.C.R.

determined that the question was admissible. Even
if that decision had been correct, I am of the view
that she should have made it very clear in her
charge to the jury that if this accused had not, in
law, been properly convicted, then the evidentiary
value in regard to his credibility was nil, and I find
Her Honour's failure to take that position in her
charge was again misdirection.

For these reasons, I would allow the appellant's
appeal and direct a new trial on counts 1 and 3.

Another matter must be referred to. The
accused had been charged with an unrelated theft
of goods of a value of under $200 and had been
convicted on July 12, 1977. On his appeal to the
Court of Appeal, the sentence of that offence had
been amended to provide that it should be
"twenty-nine days consecutive to time now being
served". If the "time then being served" were the
sentences imposed by Her Honour Judge Dymond
in the appeal we are now considering, then those
twenty-nine days have long passed and cannot be
considered as being consecutive to a sentence
which is now being quashed by these reasons, and
this matter should be considered by the appropri-
ate authorities.

The judgment of Martland, Ritchie, Pigeon,
Beetz and Pratte JJ. was delivered by

RITCHIE J.-This is an appeal brought with
leave of this Court from a judgment of the Court
of Appeal for the Province of Ontario rendered
without written reasons in dismissing an appeal
from the appellant's conviction at trial before Her
Honour Judge S. Dymond, sitting with a jury.

I have had the privilege of reading the reasons
for judgment of my brother Spence, wherein he
has accurately reproduced the charges contained
in the indictment laid against the appellant which
can be summarized as follows:
1. Breaking and entering the business premises of Allan
Crawford and Associates Limited at the City of Missis-
sauga in the Province of Ontario.
2. Having possession of electronic equipment and com-
puter parts of a value exceeding Two Hundred Dollars

du procks. Toutefois, en l'espbce, le savant juge du
procks a d6cid6 que la question 6tait recevable.
M8me si cette d6cision avait 6t6 correcte, j'estime
que le juge aurait dfi expliquer trbs clairement
dans son expos6 au jury que si la d6claration de
culpabilit6 de l'accus6 n'6tait pas fond6e en droit,
sa valeur probante A l'6gard de la cr6dibilit6 de ce
dernier 6tait nulle; je conclus qu'en omettant cette
explication, le juge a fait une autre erreur
d'instruction.

Pour ces motifs, je suis d'avis d'accueillir le
pourvoi et d'ordonner un nouveau proces sur les
chefs 1 et 3.

Je dois mentionner un autre point. L'accus6
avait 6t6 accus6 d'un autre vol, d'une valeur inf6-
rieure A $200, et avait 6t6 d6clar6 coupable le 12
juillet 1977. Sur appel interjet6 devant la Cour
d'appel, la condamnation relative A cette infraction
avait 6t6 modifi6e et devait 8tre de Kvingt-neuf
jours cons6cutifs A la p6riode actuellement
purg6e. Si (la p6riode actuellement purg6e* cor-
respond aux peines prononc6es par Mme le juge
Dymond en l'espbce, ces vingt-neuf jours sont expi-
r6s depuis longtemps et ne peuvent pas 8tre consi-
d6r6s comme cons6cutifs A une sentence qui est
maintenant annul6e par les pr6sents motifs; cette
question devra 8tre examin6e par les autorit6s
comp6tentes.

Le jugement des juges Martland, Ritchie,
Pigeon, Beetz et Pratte JJ. a 6t6 rendu par

LE JUGE RITCHIE-Ce pourvoi est interjet6, sur
autorisation de cette Cour, d'un arr8t de la Cour
d'appel de l'Ontario qui rejette, sans motifs 6crits,
I'appel interjet6 par l'appelant de sa d6claration de
culpabilit6 prononc6e A son procks devant Mme le
juge S. Dymond et un jury.

J'ai eu l'avantage de lire les motifs de mon
coll6gue le juge Spence qui cite int6gralement les
chefs d'accusation retenus contre l'appelant dont
voici un r6sum6:

1. Introduction par effraction dans les bureaux de Allan
Crawford and Associates Limited A Mississauga,
Ontario.
2. Possession de mat6riel 61ectronique et de pieces d'or-
dinateur d'une valeur sup6rieure A deux cents dollars
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($200.00) "knowing that they were obtained by the
commission in Canada of an offence punishable by
indictment, namely theft . . "
3. Unlawfully having in his possession "a computer and
a teletype machine of a value exceeding Two Hundred
Dollars ($200.00) knowing them to have been obtained
by the commission of the crime of theft in the State of
Massachusetts in the United States of America, which
if it had occurred in Canada, would have constituted an
offence punishable by indictment, contrary to Section
312-1(b) of the Criminal Code of Canada.

The electronic equipment and computer parts
referred to in the second count were allegedly the
property of Allan Crawford and Associates Lim-
ited by whom the appellant had been employed
prior to his discharge and from whose premises,
situated at the City of Mississauga, the appellant
had allegedly stolen them. If these goods were in
fact found to have been stolen by the appellant, it
is obvious that he must have known them to have
been obtained by theft within the meaning of the
second count, and this was the basis upon which
the Crown founded its case.

The computer and teletype machines referred to
in the third count were allegedly stolen from a
company in the United States by whom the appel-
lant had formerly been employed, and although he
was not charged with stealing these goods, the
Crown's case on this count was also founded on
evidence from which it could be inferred that he
had stolen them.

The appellant was convicted of the first and
third counts and acquitted of the second count,
and the grounds upon which leave to appeal was
granted to this Court are also reproduced in the
reasons for judgment of my brother Spence, but I
think it convenient to repeat them for the purposes
of clarity:
1. Did the Supreme Court of Ontario err in not finding
that in the circumstances of this case it was incumbent
on the trial judge to charge the jury on the doctrine of
recent possession?
2. Did the Supreme Court of Ontario err in finding that
the applicant was not prejudiced in his right to a fair
trial by the improper admission of similar fact evidence?

3. Did the Supreme Court of Ontario err in finding that
the applicant was not prejudiced in his right to a fair

($200) asachant qu'ils ont t6 obtenus par la perp6tra-
tion, au Canada, d'une infraction punissable sur acte
d'accusation, savoir un vol .. .

3. Possession illicite d'*un ordinateur et un t6l6scripteur
d'une valeur sup6rieure A deux cents dollars ($200),
sachant qu'ils ont t6 obtenus par la perp6tration, dans
l'tat du Massachusetts aux tats-Unis, de I'acte cri-
minel de vol qui, s'il avait t commis au Canada, aurait
constitu6 une infraction punissable sur acte d'accusa-
tion, en contravention de l'al. 312(1)b) du Code criminel
du Canada*.

Le mat6riel 6lectronique et les pieces d'ordina-
teur mentionn6s au deuxibme chef auraient appar-
tenu A Allan Crawford and Associates Limited
chez qui travaillait l'appelant avant son renvoi et
auraient 6t6 vol6s par ce dernier dans les locaux de
cette compagnie A Mississauga. Si l'on a vraiment
conclu que l'appelant avait effectivement vol6 ces
marchandises, il est 6vident qu'il devait savoir
qu'elles avaient 6t6 obtenues par un vol, au sens du
deuxibme chef, et c'est lA-dessus que le ministbre
public a fond6 son argumentation.

L'ordinateur et le t6l6scripteur mentionn6s au
troisidme chef auraient 6t6 vol6s A une compagnie
ambricaine qui est aussi un des anciens employeurs
de l'appelant. Bien que ce dernier n'ait pas 6t6
accus6 du vol de ces marchandises, I'argumenta-
tion du ministbre public A cet 6gard repose 6gale-
ment sur une preuve dont on pourrait d6duire que
c'est lui qui les avait volkes.

L'appelant a 6t6 d6clar6 coupable sur les pre-
mier et troisidme chefs et acquitt6 sur le deuxidme.
Mon collkgue le juge Spence cite les questions sur
lesquelles l'autorisation d'appel a 6t6 accord6e,
mais je pr6f6re les citer A nouveau pour plus de
clart6:

1. La Cour supreme de l'Ontario a-t-elle err6 en ne
concluant pas que, dans les circonstances de l'esp6ce, il
incombait au juge du procks d'exposer au jury la doc-
trine de la possession r6cente?
2. La Cour supr8me de l'Ontario a-t-elle err6 en con-
cluant que le requ6rant n'avait pas t6 16s6 dans son
droit A un procks 6quitable par une preuve de faits
similaires admise A tort?
3. La Cour supr8me de l'Ontario a-t-elle err6 en con-
cluant que le requ6rant n'avait pas 6t6 16s6 dans son
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trial by the improper admission of a previous conviction
of the applicant which was at the time of trial under
appeal and which was set aside subsequently?
4. Did the Supreme Court of Ontario err in not finding
lack of direction by the trial judge on the explanations of
the applicant?

As to the first question, the instructions required
to be given to a jury by a trial judge where an
accused is charged with "receiving recently stolen
property" have been accepted in this Court in the
terms first stated by Lord Reading in R. v.
Schama and Abramovitch8, at p. 49, which have
been summarized by Chief Justice Duff in Richler
v. The King9 at p. 103 as follows:

The question, therefore, to which it was the duty of
the learned trial judge to apply his mind was not wheth-
er he was convinced that the explanation given was the
true explanation, but whether the explanation might
reasonably be true; or, to put it in other words, whether
the Crown had discharged the onus of satisfying the
learned trial judge beyond a reasonable doubt that the
explanation of the accused could not be accepted as a
reasonable one and that he was guilty.

See also Tremblay v. The Queen 1o, R. v. Newton",
and the many cases there cited.

As I have indicated, the case for the prosecution
on the second and third counts rested upon evi-
dence that the accused had in fact stolen the
property, and it is significant that Crown counsel
stated in this Court that the Crown did not purport
to rely upon the doctrine of recent possession of
goods knowing them to have been obtained by
theft, but rather sought to prove that the goods
had been the subject of theft by the appellant
himself. In this latter regard, I share the view
expressed by Bull J.A. in R. v. Hart12 at p. 245
where he said:

In this case the doctrine of recent possession was not
raised in the Court below, either by the Crown or by the
defence. The Crown did not rely on any presumption
stemming from the unexplained possession of recently

8 (1914), 11 C.R.App. R. 45.
9 [1939] S.C.R. 101.
10 [1969] S.C.R. 431.
" [1977] 1 S.C.R. 399.
12 [1973] 1 W.W.R. 244.

droit A un procks 6quitable par I'aveu irr6gulier d'une
d6claration de culpabilit6 ant6rieure qui, A l'6poque du
procks, 6tait en appel et a 6t6 par la suite infirm6e?
4. La Cour supr8me de l'Ontario a-t-elle err6 en ne
concluant pas que le juge du procs a omis de donner les
directives appropriees au sujet des explications du
requ6rant?

En ce qui concerne la premiere question, savoir
les directives que le juge du procks doit donner au
jury en cas d'accusation de arecel de biens r6cem-
ment vol6s)), cette Cour a accept6 la formulation
propos6e A l'origine par lord Reading dans l'arrt
R. v. Schama and Abramovitch8, A la p. 49, et
r6sum6e de la fagon suivante par le juge en chef
Duff dans l'arr8t Richler c. Le Roi9 , A la p. 103:

[TRADUCTION] Le savant juge du proc~s devait donc
se demander, non pas s'il 6tait convaincu que l'explica-
tion donn6e 6tait exacte, mais si cette explication pou-
vait 8tre raisonnablement vraie; en d'autres termes, si le
ministbre public s'6tait acquitt6 de la charge de convain-
cre le juge du procks, au-delA de tout doute raisonnable,
que l'explication de l'accus6 ne pouvait 6tre accept6e
comme une explication raisonnable et qu'il 6tait donc
coupable.

Voir 6galement les arrets Tremblay c. La Reine 10,
R. c. Newton" et les nombreuses d6cisions qui y
sont cit6es.

Comme je l'ai indiqu6, la poursuite se fonde,
pour les deuxikme et troisibme chefs, sur la preuve
que l'accus6 a en fait vol6 ces biens. Il est signifi-
catif A cet 6gard que le substitut ait affirm6 devant
cette Cour que le ministbre public n'avait pas
l'intention de s'appuyer sur la doctrine de la pos-
session r6cente de biens que l'on sait avoir 6t6
vol6s, mais cherchait plut6t A prouver que ces
biens avaient 6t6 voles par l'appelant lui-m8me. A
ce sujet, je partage l'opinion exprim6e par le juge
Bull, de la Cour d'appel, dans 'arrt R. v. Hart 12,
A la p. 245:

[TRADUCTION] En l'espice, ni le ministbre public ni
la d6fense n'ont invoqu6 devant la cour d'instance inf6-
rieure la doctrine de la possession r6cente. Le ministbre
public ne s'est appuy6 sur aucune pr6somption n6e de la

8 (1914), 11 C.R. App. R. 45.
9 [1939] R.C.S. 101.
10 [1969] R.C.S. 431.
" [1977] 1 R.C.S. 399.
12 [1973] 1 W.W.R. 244.
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stolen goods, nor did the learned Provincial Court Judge
in any way base his decision on such a presumption. It
was simply not in issue, and hence he was not bound to
direct himself as to whether the appellant's explanation
might or might not reasonably be true. It follows he did
not err as submitted.

The Hart case was one which had been tried by a
judge sitting alone but the same considerations
apply in the case of a trial by a jury.

In the present case, however, the jury, having
found the accused guilty of theft under the first
count, quite properly found him not guilty of the
possession count (count 2). This is in accord with
the law as stated by MacKay J.A. in R. v.
Siggins 13, at p. 285 where he said of an indictment
charging both theft and possession of the stolen
goods:

The Crown is entitled to lay both charges against him,
but at the trial if the jury convicted of theft they should
not convict on charges of unlawful possession.

The cases of R. v. Quon14 and R. v. Hogg" are to
the same effect.

The third count which related to the unlawful
possession of goods allegedly stolen in the United
States of America can have had no bearing on the
guilt or innocence of the appellant in relation to
the goods allegedly stolen in Canada which are the
subject of the first count.

In the course of the charge to the jury, the
learned trial judge repeatedly referred to the doc-
trine of reasonable doubt in relation to the ques-
tion of whether the appellant had an honest belief
in his right to retain the goods.

In dealing with the second count the learned
trial judge summarized the explanations given by
the accused as follows:

The accused says, 'I had these goods, those marked,
'R',-the company owes me money, I am holding them
until the company pays me. I believe I can do that'. The
accused also says, 'Certain goods I found in the garbage,

13 [1960] O.R. 284.
14 [1948] S.C.R. 508.
1s [1958] O.R. 723.

possession inexpliqu6e de biens r6cemment volks et le
savant juge de la Cour provinciale n'a pas non plus
fond6 sa d6cision sur pareille prbsomption. La question
n'a jamais 6t6 soulev6e et il n'6tait donc pas tenu de se
demander si l'explication de l'appelant pouvait ou non
tre raisonnablement vraie. II n'a donc pas commis

l'erreur qu'on lui reproche.

L'affaire Hart avait 6 entendue par un juge
si6geant seul, mais les m8mes principes s'appli-
quent que dans le cas d'un procks avec jury.

En l'espace cependant, comme le jury a d'abord
trouv6 l'accus6 coupable de vol sur le premier chef,
il l'a A juste raison trouv6 non coupable de l'accu-
sation de possession (2e chef). Ces conclusions sont
conformes A la r6gle de droit formul6e par le juge
MacKay, de la Cour d'appel, dans l'arrat R. v.
Siggins 12, A la p. 285, A propos d'un acte d'accusa-
tion comprenant A la fois une accusation de vol et
une accusation de possession de biens vol6s:
[TRADUCTION] Le ministbre public a le droit de l'incul-
per sur les deux accusations, mais si le jury, au procks, le
trouve coupable de vol, il ne devrait pas le d6clarer
coupable sur l'accusation de possession illicite.

Les arr8ts R. c. Quon1 4 et R. v. Hogg'" vont dans
le m8me sens.

Le troisibme chef, savoir la possession ill6gale de
biens pr6tendument vol6s aux tats-Unis, ne peut
avoir aucune incidence sur la culpabilit6 ou l'inno-
cence de l'appelant quant au vol de biens au
Canada qui lui est imput6 au premier chef.

Dans son expose au jury, le savant juge du
procks a parl6 plusieurs fois de la doctrine du
doute raisonnable A l'6gard de la question de savoir
si l'appelant croyait honn~tement avoir le droit de
d6tenir les marchandises.

A propos du deuxibme chef d'accusation, le
savant juge du procks a r6sum6 de la fagon sui-
vante les explications donn6es par I'accus6:

[TRADUCTION] L'accus6 dit J'avais ces marchandi-
ses, celles marqu6es [RJ,-la compagnie me doit de
l'argent, je les garde jusqu'd ce que la compagnie me
paie. Je crois pouvoir le faire). L'accus6 dit aussi <J'ai

1 [1960] O.R. 284.
14 [1948] R.C.S. 508.
15 [1958] O.R. 723.
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certain goods I bought out of my own money and certain
goods were given to me in payment for overtime'.

You will consider the evidence for and against these
allegations when you go to your jury room.

At another stage in her charge, the trial judge
gave this direction:

The unreasonableness of a belief when objectively
considered does not necessarily destroy the honesty of
the belief, but the unreasonableness may be considered
along with other evidence in determining whether the
Crown has established that these articles were taken
without colour of right.

In all the circumstances I can find no error in
the trial judge having failed to charge the jury on
the doctrine of recent possession and I would
accordingly answer the first question in the
negative.

As to the second question, I am in agreement
with Mr. Justice Spence in finding that the evi-
dence of similar facts introduced in this case was
admissible to show the possession by the accused
of the goods referred to in counts two and three
was not innocent and that such similar facts did
fall within the principles outlined in Makin v.
Attorney General for New South Wales16 and
D.P.P v. Boardman17 .

This evidence was introduced to rebut the
defence that the defendant honestly believed that
he had a right to have the goods in question in his
possession and it is admissible solely on the issue of
"honest belief" and it is therefore not relevant or
admissible as to the first count of theft. This latter
view was expressed by the learned trial judge on a
voir dire but was not expressed in the same terms
in the charge to the jury.

It was contended on behalf of the appellant that
the learned trial judge failed to make it plain to
the jury that this evidence was to be excluded in
their consideration of the guilt or innocence of the

16 [1894] A.C. 57.
17 [1975] A.C. 421.

trouv6 certaines marchandises dans les poubelles, j'en ai
achet6 avec mon argent et j'en ai requ d'autres en
paiement de temps suppl6mentaire*.

Vous devrez prendre en consid6ration la preuve avan-
c6e A l'appui et A I'encontre de ces all6gations lorsque
vous retournerez dans la salle de d6lib6rations.

Toujours dans son expos6, le juge du proc~s a
donn6 cette directive au jury:

[TRADUCTION] Consid6r6 objectivement, le caractbre
d6raisonnable d'une croyance ne lui enl6ve pas n6cessai-
rement son caract~re d'honnatet6, mais il peut 8tre pris
en consid6ration avec d'autres preuves pour d6terminer
si le ministbre public a 6tabli que l'accus6 a pris ces
articles sans apparence de droit.

Dans ces circonstances, je conclus que le juge du
procks n'a commis aucune erreur en omettant dans
son expose au jury toute mention de la doctrine de
la possession r6cente et je r6pondrai donc A la
premiere question par la n6gative.

En ce qui concerne la deuxidme question, je suis
d'accord avec la conclusion de mon coll6gue le
juge Spence selon laquelle la preuve de faits simi-
laires introduite en l'esp6ce 6tait recevable pour
d6montrer que l'accus6 n'6tait pas en possession de
bonne foi des marchandises mentionn6es aux chefs
deux et trois et que ce genre de faits similaires
r6pond aux principes formul6s dans les arrts
Makin v. Attorney General for New South
Wales'" et D.P.P. v. Boardman7 .

Cette preuve avait pour but de r6futer l'affirma-
tion du d6fendeur selon laquelle il croyait honn8te-
ment avoir le droit de garder en sa possession les
marchandises. en question. Cette preuve n'est donc
recevable qu'A l'6gard de la question de la
<croyance raisonnables et n'est ni pertinente ni
recevable A l'6gard du premier chef d'accusation
de vol. Le savant juge du procks a exprim6 ce point
de vue A l'occasion d'un voir dire, mais ne l'a pas
exprim6 de la m8me manibre dans son expose au
jury.

L'avocat de l'appelant pr6tend que le savant
juge du procks n'a pas expliqu6 clairement au jury
que celui-ci devait exclure cette preuve lors de son
examen de l'innocence on de la culpabilit6 de

16 [1894] A.C. 57.
" [1975] A.C. 421.
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appellant on the first count. In this regard it is
appropriate to quote the following paragraph of
the charge to the jury:

There was evidence read into Court to you which I
will come to later on of similar acts committed by the
accused relating to the two pieces of equipment owned
by Bell Canada and found on the accused's premises.
Now, that evidence only goes to the question of honesty
of the belief of the accused with respect to the goods
that he had with him on August 15th, 1974. All other
evidence about the character of the man, that is, of Mr.
Hewson, must be used only to determine whether he is a
man you can believe, and must not be used to decide
that he is a man who is likely to commit the act
complained of, but that Similar Fact Evidence can be
used by you to assist you in reaching your conclusions as
to whether he honestly believed that he had the right to
retain the goods which he claimed he retained.

With the greatest respect, I am of opinion that
in directing the jury that the "similar fact evi-
dence" "only goes to the question of honesty of the
belief of the accused with respect to the goods that
he had with him on August 15th, 1974" the
learned trial judge made it plain that this evidence
was only to be considered in relation to the second
and third counts in the indictment. The question of
"honesty of belief" was not at issue in relation to
the first count, and I am satisfied that the jury was
made aware of this by the paragraph of the charge
which I have just quoted which can, in my view,
only be construed as meaning that the "similar
fact evidence" did not apply to that count.

The third question is concerned with the admiss-
ibility of evidence of a previous conviction of the
accused which was under appeal at the time of the
trial and was subsequently set aside. This evidence
was obviously admitted in compliance with s.
318(1) of the Criminal Code which reads as
follows:
318. (1) Where an accused is charged with an offence
under section 312 or paragraph 314(1)(b) and evidence
is adduced that the subject-matter of the proceedings
was found in his possession, evidence that the accused
was, within five years before the proceedings were com-
menced, convicted of an offence involving theft or an
offence under section 312 is admissible at any stage of
the proceedings and may be taken into consideration for
the purpose of proving that the accused knew that the

l'appelant sur le premier chef d'accusation. A cet
6gard, il convient de citer I'extrait suivant de 1'ex-
pos6 au jury:

[TRADUCTION] On vous a pr6sent6 en cette Cour la
preuve d'actes similaires commis par l'accus6 A l'6gard
de deux appareils appartenant A Bell Canada et trouv6s
dans son logement. J'y reviendrai plus tard. Cette preuve
n'a d'incidence que sur la question de I'honniteti de la
croyance de I'accusi au sujet des marchandises en sa
possession le 15 aozt 1974. Tout autre 616ment de
preuve relatif A la moralit6 de M. Hewson doit 8tre
seulement utilis6 dans le but de d6terminer si vous
pouvez croire ce qu'il dit et ne doit pas 8tre utilis6 pour
d6cider qu'il est probablement homme A commettre
I'acte reproch6; mais vous pouvez utiliser cette preuve de
faits similaires pour vous aider A d6terminer s'il croyait
honnatement avoir le droit de garder les marchandises
qu'il dit avoir retenues.

Avec 6gards, je suis d'avis que le savant juge du
procks, en disant au jury dans son expos6 que la
(preuve de faits similairesi an'a d'incidence que sur
la question de l'honnatet6 de la croyance de l'ac-
cus6 au sujet des marchandises en sa possession le
15 aoiit 1974D, a ainsi expliqu6 clairement que
cette preuve ne pouvait atre prise en consid6ration
qu'A l'6gard des deuxibme et troisibme chefs d'ac-
cusation. La question de al'honnftet6 de la
croyances n'6tait pas en litige relativement au
premier chef, et je suis convaincu que le jury en
6tait bien conscient aprbs avoir entendu l'alin6a de
1'expos6 que je viens de citer et dont, A mon avis, la
seule interpr6tation possible est que la epreuve de
faits similairess ne s'appliquait pas A ce chef.

La troisibme question porte sur la recevabilit6 de
la preuve d'une condamnation antbrieure de l'ac-
cus6, qui 6tait en appel au moment du procks et a
6t6 finalement infirm6e. Il est 6vident que cette
preuve a 6t6 admise en conformit6 du par. 318(1)
du Code criminel que voici:

318. (1) Lorsqu'un pr6venu est inculp6 d'une infraction
vis6e par l'article 312 ou l'alin6a 314(1)b) et qu'une
preuve est apport6e que l'objet qui a occasionn6 des
proc6dures a 6t6 trouv6 en sa possession, la preuve que le
pr6venu a, dans les cinq ans qui pr6c6dent le commence-
ment des proc6dures, 6t6 d6clar6 coupable d'une infrac-
tion comportant vol, ou d'une infraction aux termes de
l'article 312, est admissible A toute 6tape des proc6dures
et peut 6tre consid6r6e en vue d'6tablir que le pr6venu
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property that forms the subject-matter of the proceed-
ings was unlawfully obtained.

In the course of his evidence, the appellant was
asked the following questions by his own counsel:

Q. Now, before I ask you the next question, I believe
you have a previous conviction?

A. I do.

Q. And you have a conviction for harrassing phone
calls?

A. That was in connection with my telephone service
failing continually.

Q. And you also have a previous conviction for caus-
ing a disturbance?

A. In 1969, I went to get my car serviced and the
garage refused to and they laid charges against
me.

Q. That charge of harrassing arose out of some dis-
pute between you and these garage people, is that
correct?

A. No, the garage incident was, I believe, causing a
disturbance.

No other previous convictions were drawn to the
appellant's attention in his direct examination nor
did he volunteer any evidence in this regard.

In the course of his cross-examination the appel-
lant however, admitted to having been convicted in
1974 for the possession of stolen property. This
evidence was brought out in the following series of
questions:

Q. Mr. Hewson, sir, when your counsel, Mr. Raman,
was asking you questions about previous convic-
tions, you mentioned that you had been convicted
for causing a disturbance at one time and I believe
causing a disturbance at one time,-did you not
leave out one conviction?

A. Could you remind me please?

Q. Yes, I'd like to remind that you were convicted in
1974, in December, for possession of stolen
property.

A. Yes.

Q. Any reason that one slipped your mind when
counsel asked you?

savait que les biens qui font l'objet des proc6dures
avaient 6t6 obtenus ill6galement.

Quand l'appelant a t6moign6, son avocat lui a
pos6 les questions suivantes:

[TRADUCTION] Q. Bon, avant de passer A la question
suivante, je crois que vous avez d6ji 6t6
condamn?

R. Oui.

Q. Et vous avez 6t6 d6clar6 coupable de faire des
appels t616phoniques dans le but de harceler?

R. Il s'agissait de mon t6l6phone qui 6tait continuelle-
ment en d6rangement.

Q. Et vous avez 6galement 6t6 d6clar6 coupable
d'avoir troubl6 l'ordre public?

R. En 1969, je suis all6 faire r6parer ma voiture, le
garage a refus6 et ils ont d6pos6 une plainte.

Q. Cette accusation de harcellement vient d'une que-
relle entre vous et le garagiste, est-ce exact?

R. Non, pour l'incident du garage, je crois que c'6tait
le fait d'avoir troubl6 l'ordre public.

Aucune autre condamnation ant6rieure n'a 6t6
port6e A l'attention de l'appelant pendant son
interrogatoire principal et lui-m~me n'a pas donn6
spontan6ment d'autre preuve A cet 6gard.

Durant le contre-interrogatoire cependant, I'ap-
pelant a admis avoir 6t6 d6clar6 coupable en 1974
de possession de biens vol6s A la suite de la s6rie de
questions suivantes:

[TRADUCTION] Q. M. Hewson, lorsque votre avocat,
Mt Raman, vous a pos6 des questions sur vos
condamnations ant6rieures, vous avez dit que vous
aviez 6t6 d6clar6 coupable d'avoir troubl6 l'ordre
public en une occasion et, je pense, d'avoir troubl6
l'ordre public en une occasion,-n'avez-vous pas
oubli6 une autre condamnation?

R. Pouvez-vous me la rappeler, s'il vous plait?

Q. Oui, je voudrais vous rappeler que vous avez 6t6
d6clar6 coupable en 1974, en d6cembre, de posses-
sion de biens vol6s.

R. Oui.

Q. Pourquoi celle-lA vous a-t-elle 6chapp6 quand
votre avocat vous questionnait?
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This question was followed by argument in the
absence of the jury and on the jury's return the
following ensued:

Q. We agree in December, '74 you were convicted of
possession of stolen property?

A. No, in October '74.

Q. Is there anything you'd like to say about that?
A. Yes, the matter is under appeal and that is the

reason I made no mention of it.

It became apparent that the appellant's initial
failure to mention this conviction was a result of
his counsel's advice and in this regard the learned
trial judge, in my opinion properly, instructed the
jury in the following terms:

Now, there has been evidence given by the accused,-he
was in the witness box with respect to previous convic-
tion, and I want to give you a specific warning about this
evidence. It may be considered by you only in respect of
the credibility of the accused. You may take it into
consideration, then decide how much of his evidence you
believe. There was, in this case, a rather peculiar cir-
cumstance in that when the accused was asked about
his convictions, he left out one conviction which was
brought to his attention on cross-examination. I wish to
advise you at this time that it was quite clear that that
was not deliberate, but it was done on the wrong advice
of counsel, so that you may consider his answer as if he
had originally said-'I was convicted of three
offences',-which he did outline. Now, I want to warn
you that you are not entitled to regard the fact that he
was convicted of those criminal offences or any of them
as indicating a propensity on his part to commit other
acts, and take that into account in determining his guilt
or innocence, but you should consider that evidence
solely and exclusively for the purpose of determining the
degree of credibility which might be attached to his
evidence. (The italics are my own).

As the learned trial judge pointed out, the evi-
dence of previous convictions could only be con-
sidered by the jury in respect of the issue of the
accused's credibility and it appears to me that as
the omission of the third conviction was the result
of counsel's advice rather than any deliberate
attempt to mislead, it is not to be treated as
affecting the appellant's credibility.

Cette question fut suivie d'un d6bat, en l'absence
du jury. Au retour du jury, l'interrogatoire s'est
poursuivi:

[TRADUCTION] Q. Nous sommes d'accord qu'en
d6cembre 1974 vous avez 6t6 d6clar6 coupable de
possession de biens vol6s?

R. Non, en octobre 1974.

Q. Avez-vous quelque chose A dire A ce sujet?
R. Oui, l'affaire est en ce moment en appel, voilA

pourquoi je n'en ai pas parl6.

Il s'est av6r6 que l'appelant n'en avait pas parl6 la
premiere fois sur le conseil de son avocat. A cet
6gard, le juge du proc6s, A juste titre A mon avis, a
donn6 les directives suivantes au jury:

[TRADUCTION] Maintenant, I'accus6 a d6pos6, au banc
des t6moins, sur la question des condamnations antbrieu-
res, et je veux vous donner un avertissement formel A
propos de ce t6moignage. Vous ne pouvez en tenir
compte que pour 6valuer la cr6dibilit6 de l'accus6. Vous
pouvez l'examiner et d6cider ensuite dans quelle mesure
ajouter foi A son t6moignage. II y a, dans cette affaire,
une circonstance assez particulibre, en ce sens que lors-
qu'on a interrogi l'accusi sur ses condamnations anti-
rieures, il n'a pas parld d'une condamnation qu'on lui a
rappelie en contre-interrogatoire. Je tiens d vous dire
maintenant qu'il est tris clair que cela n'a pas t fait
de propos dilibird, mais sur le conseil errond de son
avocat; vous pouvez donc faire comme s'il avait r6pondu
initialement £j'ai 6t6 d6clar6 coupable de trois infrac-
tionsw-ce qu'il a soulign6. Maintenant, je dois vous
avertir que vous n'avez pas le droit de consid6rer que le
fait qu'il a 6t6 d6clar6 coupable de ces infractions crimi-
nelles ou de l'une d'entre elles indique une propension A
commettre d'autres actes criminels ni en tenir compte
pour d6cider de sa culpabilit6 ou de son innocence. Cette
d6position doit vous servir seulement et exclusivement A
d6terminer le degr6 de cr6dibilit6 qui peut lui 6tre
accord6. [Les italiques sont de moi.]

Comme l'a fait remarquer le savant juge du
procks, le jury ne pouvait prendre en consid6ration
la preuve de condamnations ant6rieures qu'A
I'6gard de la question de la cr6dibilit6 de l'accus6
et je crois que puisque l'omission de mentionner la
troisibme condamnation r6sultait du conseil de
l'avocat et non d'une tentative d6lib6r6e d'induire
en erreur, elle ne doit pas 8tre trait6e comme ayant
une incidence sur la cr~dibilit6 de l'appelant.
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It is contended, however, on behalf of the appel-
lant that the fact that the conviction in question
was under appeal resulted in any evidence relating
to it being inadmissible. In support of this conten-
tion reference is made to a number of American
authorities, but it will be found that the great
weight of judicial opinion in that country is to the
contrary effect. In the course of his reasons for
judgment, Mr. Justice Spence refers to the case of
Suggs v. State of Maryland', and I quote from
the reasons for judgment of the Court of Special
Appeals of Maryland in that case in the paragraph
immediately preceding that which is cited by my
learned brother. It is there said:
It appears to be the majority rule that it is permissible to
attack the credibility of a witness by showing the fact of
a previous criminal conviction even though an appeal
therefrom is then pending. The rule is bottomed upon
the premise that unless and until the judgment of the
trial court is reversed, the defendant stands convicted
and may properly be questioned regarding that convic-
tion. The cases are collected in an Annotation at 16 A.
L.R. 3d. 726-738.

The 1974 conviction here at issue was under
appeal at the time of the hearing of the present
case and in my view the fact that the appeal was
subsequently allowed and a new trial directed
cannot affect the admissibility of the evidence
respecting it.

It is true that there has been no express judicial
determination in Canada as to the right to adduce
evidence against an accused person of a previous
conviction which was the subject of appeal at the
time of the trial. In this regard every consideration
must be given to the provisions of s. 318(1) of the
Criminal Code which is quoted above.

In my view a previous conviction cannot be
excluded from the operation of this section on the
sole ground that a notice of appeal had been
entered against it. If it were otherwise it would
only be necessary for a convicted person to file a
notice of appeal in order to sterilize his conviction
from the operation of the section at least until such
time as his appeal was disposed of, and with all
respect, I am unable to accept a proposition which

18 (1969), 250 A. (2d) 670.

Toutefois, I'avocat de l'appelant all6gue que le
fait que la condamnation en question ait 6t6 en
appel entraine l'irrecevabilit6 de toute preuve s'y
rapportant. A l'appui de ce moyen, on a cit6 un
certain nombre d'arrats ambricains, mais il faut
remarquer que la majorit6 des d6cisions judiciaires
de ce pays-lA vont en sens contraire. Dans ses
motifs de jugement, le juge Spence mentionne
l'arr8t Suggs v. State of Maryland", et je cite un
extrait des motifs du jugement de la Court of
Special Appeals du Maryland dans cette affaire,
en l'occurrence l'alin6a pr6c6dant imm6diatement
celui qu'a cit6 mon savant coll6gue. Le voici:

[TRADUCTION] Selon le principe le plus largement
adopt6, il appert qu'il est permis d'attaquer la cr6dibilit6
d'un t6moin en apportant la preuve d'une condamnation
ant6rieure meme si cette dernibre fait I'objet d'un appel
encore pendant. Cette ragle est fond6e sur 1'hypothbse
que, tant que le jugement rendu au procks n'a pas 6t6
infirm6, le d6fendeur se trouve condamn6 et peut, A bon
droit, 8tre interrog6 sur cette condamnation. Les arrats
sont 6num6r6s dans les notes que l'on retrouve A 16 A.
L.R. 3d 726-738.

La condamnation de 1974 en cause ici 6tait en
appel au moment de l'audition de la pr6sente
affaire et, A mon avis, le fait que l'appel ait 6t6 par
la suite accueilli et qu'un nouveau procks ait 6t6
ordonn6, ne peut avoir aucune incidence sur la
recevabilit6 de la preuve s'y rapportant.

Il est vrai qu'il n'existe jusqu'ici au Canada
aucune decision judiciaire qui traite express6ment
du droit de faire la preuve, A l'encontre d'un
accus6, d'une condamnation ant6rieure qui est en
appel au moment du procs. A cet 6gard il faut
tenir compte des dispositions du par. 318(1) du
Code criminel, pr6cit6.

A mon avis, une condamnation ant6rieure ne
peut 8tre exclue de l'application de cet article au
seul motif qu'elle est port6e en appel. S'il en 6tait
autrement, il suffirait alors A celui qui a t
d6clar6 coupable de d6poser un avis d'appel afin de
soustraire sa condamnation A l'application de cet
article, du moins tant que l'appel est pendant, et,
avec 6gards, je ne puis accepter aucun argument
qui conduise A ce r6sultat. En cons6quence, je suis

18 (1969), 250 A. (2d) 670.
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could lead to such a result. I would accordingly
answer the third question in the negative.

It will be apparent from the observations which
I have made concerning the second question that I
find no lack of direction by the trial judge concern-
ing the explanations given by the appellant and
would accordingly answer that question in the
negative also.

For all these reasons I would dismiss this appeal.

Appeal dismissed.

Solicitor for the appellant: Charles C. Roach,
Toronto.

Solicitor for the respondent: The Attorney Gen-
eral for Ontario, Toronto.

d'avis de r6pondre A la troisibme question par la
n6gative.

Il ressort clairement des remarques que j'ai
faites au sujet de la deuxibme question qu'd mon
avis, le juge du procks n'a pas omis de donner des
directives appropribes au sujet des explications
donn6es par l'appelant et je suis donc d'avis de
r6pondre 6galement A cette question par la
n6gative.

Pour tous ces motifs, je suis d'avis de rejeter le
pourvoi.

Pourvoi rejeti.

Procureur de l'appelant: Charles C. Roach,
Toronto.

Procureur de l'intimie: Le Procureur gindral de
l'Ontario, Toronto.
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N.C.C. et al. V. PUGLIESE et al.

National Capital Commission, Regional
Municipality of Ottawa-Carleton, Beaver
Underground Structures Limited, Cosentino
Construction Company Limited, Dibco
Underground Limited, H.Q. Golder &
Associates Limited and De Leuw Cather,
Canada Limited Appellants;

and

Hubert Pugliese and Beverley Pugliese and
all other plaintiffs Respondents;

and

Regional Municipality of Ottawa-Carleton,
Beaver Underground Structures Limited,
Cosentino Construction Company Limited,
Dibco Underground Limited and National
Capital Commission Appellants;

and

Donald Joseph Dunn and Marjorie May
Dunn and A. Lloyd Garvie and Florence H.
Garvie Respondents.

1978: October 10, 11, 12; 1979: February 20.

Present: Martland, Ritchie, Spence, Pigeon, Dickson,
Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Negligence - Nuisance - Ground water pumping
- Breach of statutory limit - Lowering of ground
water table - Subsidence The Ontario Water
Resources Commission Act, R.S.O. 1970, c. 332, ss. 37,
47 - The Expropriations Act, R.S.O. 1970, c. 154, s. 1.

Appeal - Supreme Court of Canada - Judgment
on preliminary point of law referred to Court of Appeal
- Not a final judgment - Leave to appeal granted by
Court of Appeal - Appeal quashed - Leave granted
- Whole question open - Supreme Court Act, R.S.C.
1970, c. 259, ss. 2(1), 38, 41(1) - Rules of the Supreme
Court of Canada, Rule 90 - The Judicature Act,
R.S.O. 1970, c. 228, s. 35 - Ontario Rules of Practice,
Rule 124.

The plaintiffs-respondents are owners of residential
properties in the Township of Nepean in the Regional
Municipality of Ottawa-Carleton and claim that the

La Commission de la Capitale nationale, la
municipalit6 rigionale d'Ottawa-Carleton,
Beaver Underground Structures Limited,
Cosentino Construction Company Limited,
Dibco Underground Limited, H. Q. Golder &
Associates Limited et De Leuw Cather,
Canada Limited Appelantes;

et

Hubert Pugliese et Beverley Pugliese et tous
les autres demandeurs Intimis;

et

La municipalite r6gionale d'Ottawa-Carleton,
Beaver Underground Structures Limited,
Cosentino Construction Company Limited,
Dibco Underground Limited et la
Commission de la Capitale nationale
Appelantes;

et

Donald Joseph Dunn et Marjorie May Dunn
et A. Lloyd Garvie et Florence H. Garvie
Intimis.

1978: 10, 11, 12 octobre; 1979: 20 f6vrier.

Pr6sents: Les juges Martland, Ritchie, Spence, Pigeon,
Dickson, Estey, et Pratte

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Responsabiliti - Nuisance - Pompe d'eau souter-
raine - Violation d'une limite Idgale - Abaissement
de la nappe d'eau souterraine - Affaissement - The
Ontario Water Resources Commission Act, R.S.O.
1970, chap. 332, art. 37, 47 - The Expropriations Act,
R.S.O. 1970, chap. 154, art. 1.

Appel - Cour suprime du Canada - Jugement sur
une question de droit priliminaire porti en Cour d'ap-
pel - Ce n'est pas un jugement final - Autorisation
d'appel accordie par la Cour d'appel - Appel cassi -
Autorisation accordie - Considdration de toute la
question - Loi sur la Cour suprime, S.R.C. 1970,
chap. 259, art. 2(1), 38, 41(1) - Rbgles de la Cour
suprbme du Canada, ragle 90 - The Judicature Act,
R.S.O. 1970, chap. 228, art. 35 - Ontario Rules of
Practice, rkgle 124.

Les demandeurs-intim6s sont propri6taires de maisons
du canton de Nepean dans la municipalit6 r6gionale
d'Ottawa-Carleton et ils pr6tendent que la nappe d'eau
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ground water table below their properties was substan-
tially lowered by the construction of a collector sewer on
nearby lands of the National Capital Commission and
that their homes and lands were seriously damaged by
the resulting subsidence. An application was made pur-
suant to Rule 124 of the Ontario Rules of Practice to
determine whether the facts as alleged constitute a valid
cause of action. Galligan J. concluded that the case was
one in which he should exercise his discretion under s.
35 of The Judicature Act, R.S.O. 1970, c. 228, and
refer the point of law to the Court of Appeal for
determination. The Court of Appeal had considerable
doubt that it was a proper case in which to invoke s. 35.
However after hearing representations of all parties and
with their concurrence, it agreed to determine the
matter on a stated question of law as if it were an appeal
from a determination under Rule 124.

The Court of Appeal concluded as follows:

"1. An owner of land does not have an absolute right
to the support of water beneath his land not flowing in
a defined channel, but he does have a right not to be
subjected to interference with the support of such
water, amounting to negligence or nuisance.
2. Such an owner does have a right of action

(a) in negligence for damages resulting from the
abstraction of such water, or
(b) in nuisance for damages for unreasonable user
of the lands in the abstraction of such water.

3. Such an owner does not have a right of action
under The Ontario Water Resources Act for damages
for subsidence arising from the pumping of water in
excess of the amounts set out in permits issued under
that Act."
Held: The appeals should be dismissed.

The decision of the Ontario Court of Appeal on the
question of law considered by it is not a final judgment
within the meaning of the Supreme Court Act, Valley
Improvement v. Metropolitan Toronto, [1967] S.C.R.
vi, viii. The appeal as instituted is quashed but the
application for special leave is granted. The appeal was
therefore heard as an appeal from the judgment of the
Court of Appeal on the question considered by it and not
on the more limited question on which it purported to
grant leave, and, under Rule 90, the Court treated the
whole question as open.

The appellants' submissions rested essentially on the
authorities reviewed by Howland J.A. under the heading
The English Rule with respect to percolating water.
These permit a proprietor to abstract water under his

du sol sous leurs propri6t6s, a 6t6 consid6rablement
abaiss6e par la construction d'un 6gout collecteur sur
des terrains avoisinants appartenant A la Commission de
la Capitale nationale et que I'affaissement cons6cutif a
caus6 des dommages importants A leurs maisons et A
leurs terrains. Une requite a 6t6 pr6sent6e sous l'autorit6
de la r6gle 124 des rbgles de pratique de l'Ontario pour
d6cider si les faits all6gu6s constituaient une cause
valide d'action. Le juge Galligan a conclu qu'il devait,
en l'esp6ce, exercer son pouvoir discr6tionnaire aux
termes de l'art. 35 de The Judicature Act, R.S.O. 1970,
chap. 228, et d6f6rer le point de droit A la Cour d'appel
pour d6cision. Cette derniare doutait s6rieusement que
cette affaire permette d'invoquer l'art. 35. Cependant,
aprbs les plaidoiries des parties et avec leur accord, elle a
accept6 de trancher l'affaire sur une question de droit
6nonc6e comme s'il s'agissait d'une d6cision aux termes
de la ragle 124.

La Cour d'appel a conclu comme suit:

(l. Le propri6taire d'un terrain n'a pas de droit absolu
au support de 1'eau sous-jacente ne suivant pas un
cours d6termin6, mais il a le droit de ne pas subir un
retrait du support de cette eau qui constitue une
n6gligence ou Knuisance,.
2. Ce propri6taire a un droit d'action

a) fond6 sur la n6gligence pour les dommages
r6sultant du retrait de cette eau, ou
b) fond6 sur la anuisances pour les dommages
r6sultant de l'usage d6raisonnable des terrains pour
le retrait de cette eau.

3. Ce propri6taire n'a pas de droit d'action en vertu
de The Ontario Water Resources Act pour les dom-
mages caus6s par I'affaissement r6sultant du pompage
d'eau en quantit6 plus grande que celle autoris6e par
permis d6livr6s en vertu de la Loi.
Arrit: Le pourvoi doit 8tre rejet6.

L'arrat de la Cour d'appel de l'Ontario sur la question
de droit consid6r6e ne semble pas constituer un juge-
ment d6finitif au sens de la Loi sur la Cour suprime,
Valley Improvement c. Metropolitan Toronto, [1967]
R.C.S. vi, viii. Le pourvoi tel qu'interjet6 est cass6, mais
la demande d'autorisation sp6ciale est accord6e. Le
pourvoi a donc 6t6 entendu comme A l'encontre d'un
arr6t de la Cour d'appel sur la question qu'elle a 6tudi6e
et non sur la question plus restreinte qui a fait l'objet de
son autorisation d'appel et, aux termes de la r~gle 90, la
Cour a consid6r6 la cause entibre.

Les appelantes s'appuient principalement sur la juris-
prudence examin6e par le juge Howland sous l'intitul6
La Rfgle anglaise, en ce qui concerne l'eau souterraine.
Cette jurisprudence autorise un propri6taire A puiser de
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land which percolates in undefined channels even if this
causes injury to the land of his neighbour. Assuming the
correctness of The English Rule it is no longer valid in
Ontario by virtue of s. 37 of The Ontario Water
Resources Commission Act, which serves to place a
restriction on whatever right a land owner previously
enjoyed as such to abstract the water percolating in
undefined channels under his land. The statute has
defined what is reasonable. Any pumping in excess of
the statutory limit is unreasonable unless a permit has
been granted and any pumping in violation of the section
may be considered as a nuisance when causing damage
to other properties.

The same conclusion is reached from the standpoint
of the law of negligence. For any pumping of subter-
ranean water over the legal limit no one may claim to
have been acting in the exercise of a right and conse-
quently free of negligence. The statute is not concerned
only with the public interest but also with the protection
of private interests.

Section 47 of The Ontario Water Resources Commis-
sion Act provides that where land is expropriated . . . for
sewage works or is injuriously affected by the construc-
tion, maintenance or operation of sewage works by a
municipality, The Expropriations Act applies. The defi-
nition in the latter act shows what is contemplated as
"injurious affection" for which compensation may be
allowed when, as here, no part of the land of the
claimant is acquired. This is damage for which the
authority would be liable if the construction were not
done under the authority of a statute, the kind of
damage that because it is claimable only under the
statute may be recovered only in the manner therein
provided. This principle has no application when the
damages are claimed, as here, for an illegal act. The
public authority which has not resorted to expropriation
proceedings cannot claim immunity from suit before a
court of competent jurisdiction, although in some cir-
cumstances the claim will be assessed on the same basis
as on an expropriation.

Valley Improvement v. Metropolitan Toronto (1967),
60 D.L.R. (2d) 480, [1967] S.C.R. vi, viii, applied;
Langbrook Properties, Ltd. v. Surrey County Council,
[1969] 3 All E.R. 1424; St. John Y.M.C.A. v. Hutchi-
son (1879), 18 N.B.R. 523, Stevens Digest, p. 19; Penno
v. Government of Manitoba (1975), 64 D.L.R. (3d) 256;
Orpen v. Roberts, [1925] S.C.R. 364; Jardins Tachi v.
Entreprises Dasken, [1974] S.C.R. 2; Cutler v. Wands-
worth Stadium Ld., [1949] A.C. 398; C.N.R. v. Tru-
deau, [1962] S.C.R. 398; The Queen v. Loiselle, [1962]

son terrain l'eau sous-jacente ne suivant pas un cours
d6termin6 m8me si cela cause du dommage au terrain
du voisin. A supposer que la Rgle anglaise soit exacte,
elle n'est plus valide en Ontario aux termes de l'art. 37
de The Ontario Water Resources Commission Act qui
impose une limite au droit dont jouissait pr6alablement
le propri6taire d'un terrain de puiser l'eau souterraine et
ne suivant pas un cours d6termin6 sous son terrain. La
l6gislation a d6fini ce qui est raisonnable. Tout pompage
en quantit6 plus grande que celle pr6vue est d6raisonna-
ble, A moins d'8tre autoris6 par un permis et tout
pompage fait en violation de l'article peut 8tre consid6r6
comme une enuisance* lorsqu'il cause des dommages A
d'autres propri6t6s.

On arrive A la m~me conclusion du point de vue du
droit de la responsabilit6 pour n6gligence. Personne ne
peut pr6tendre exercer un droit et donc s'exon6rer de
toute n6gligence A l'6gard du pompage d'eau souterraine
exc6dant la limite 16gale. La l6gislation vise non seule-
ment l'int6rdt public mais aussi la protection des int6rets
priv6s.

L'article 47 de The Ontario Water Resources Com-
mission Act pr6voit que lorsqu'un terrain est expropri6
... pour des ouvrages d'6puration des eaux us6es ou
souffre pr6judice de leur construction, entretien ou fonc-
tionnement, The Expropriations Act s'applique. La d6fi-
nition dans cette loi indique ce que la Loi sur l'expro-
priation considbre comme un apr6judices donnant droit A
une indemnit6 en vertu de cette loi, lorsque, comme en
l'espice, aucune partie du bien-fonds du r6clamant n'est
expropri6e. C'est un dommage dont I'autorit6 serait
responsable si la construction n'intervenait pas en vertu
d'une loi, le genre de dommages qui, puisqu'ils ne
peuvent 8tre r6clam6s qu'en vertu de cette loi, ne peu-
vent I'8tre que de la fagon y pr6vue. Ce principe ne
s'applique pas lorsque les dommages r6sultent, comme
en l'esp6ce, d'un acte ill6gal. L'autorit6 publique qui n'a
pas recouru aux proc6dures d'expropriation, ne peut
faire valoir d'immunit6 devant le tribunal comp6tent,
mais, dans certaines circonstances, la r6clamation sera
6valu6e sur la m~me base qu'au cas d'expropriation.

Jurisprudence: arr8t suivi: Valley Improvement c.
Metropolitan Toronto (1967), 60 D.L.R. (2d) 480,
[1967] R.C.S. vi, viii; Langbrook Properties, Ltd. v.
Surrey County Council, [1969] 3 All E.R. 1424; St.
John Y.M.C.A. v. Hutchison (1879), 18 N.B.R. 523,
Stevens Digest, p. 19; Penno v. Government of Manitoba
(1975), 64 D.L.R. (3d) 256; Orpen c. Roberts, [19251
R.C.S. 364; Jardins Tachi c. Entreprises Dasken,
[1974] R.C.S. 2; Cutler v. Wandsworth Stadium Ld.,
[1949] A.C. 398; C.N. c. Trudeau, [1962] R.C.S. 398;
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S.C.R. 624; Jalbert v. The King, [1937] S.C.R. 51, aff'd
1938, 82 Sol. Jo. 252; referred to.

APPEAL from a judgment of the Court of
Appeal for Ontario' on a determination of a pre-
liminary question of law referred pursuant to an
order of Galligan J.2 in the matter of an action for
damages. Appeal dismissed.

Mrs. Eileen M. Thomas, Q.C., for the appellant
National Capital Commission.

W. S. Wigle, Q.C., for the appellant Regional
Municipality of Ottawa-Carleton.

Wayne B. Spooner, for the appellant Beaver
Underground Structures Limited.

John J. Fitzpatrick, Q.C., for the appellant
Cosentino Construction Company Limited.

William J. Simpson, for the appellant Dibco
Underground Ltd.

James I. Minnes, for the appellant H.Q. Golder
& Associates Limited.

Ian Outerbridge, Q.C., and G. E. H. Betts, for
the appellant De Leuw Cather, Canada Limited.

John P. Nelligan, Q.C., and Allan R. O'Brien,
for the respondents Hubert Pugliese and Beverley
Pugliese and all other plaintiffs.

Allan L. Morrison, for the respondents Donald
Joseph Dunn and Marjorie May Dunn and A.
Lloyd Garvie and Florence H. Garvie.

The judgment of the Court was delivered by

PIGEON J.-The one hundred and seventy-one
plaintiffs in the Pugliese action, who are the
owners of one hundred and one residential proper-
ties in the Township of Nepean in the Regional
Municipality of Ottawa-Carleton, and the four
plaintiffs in the Dunn action, who are the owners
of two residential properties in the same part of
the municipality, claim that the ground water
table below their properties was substantially low-
ered by the construction of a collector sewer on
lands of the National Capital Commission located
nearby, and that their homes and lands were seri-

' (1977), 17 O.R. (2d) 129.
2 (1977), 15 O.R. (2d) 335.

La Reine c. Loiselle, [1962] R.C.S. 624; Jalbert c. Le
Roi, [1937] R.C.S. 51, conf. par 1938, 82 Sol. Jo. 252.

POURVOI A l'encontre d'un arret de la Cour
d'appel de l'Ontario1 sur une question de droit
pr6liminaire d6f6r6e conform6ment A l'ordonnance
rendue par le juge Galligan 2, dans une affaire
d'action en dommages-int6rats. Pourvoi rejet6.

M- Eileen M. Thomas, c.r., pour l'appelante, la
Commission de la Capitale nationale.

W. S. Wigle, c.r., pour l'appelante, la municipa-
lit6 r6gionale d'Ottawa-Carleton.

Wayne B. Spooner, pour l'appelante, Beaver
Underground Structures Limited.

John J. Fitzpatrick, c.r., pour l'appelante,
Cosentino Construction Company Limited.

William J. Simpson, pour l'appelante, Dibco
Underground Ltd.

James I. Minnes, pour l'appelante, H.Q. Golder
& Associates Limited.

Ian Outerbridge, c.r., et G. E. H. Betts, pour
I'appelante, De Leuw Cather, Canada Limited.

John P. Nelligan, c.r., et Allan R. O'Brien, pour
les intim6s, Hubert Pugliese et Beverley Pugliese
et tous les autres demandeurs.

Allan L. Morrison, pour les intimbs, Donald
Joseph Dunn et Marjorie May Dunn et A. Lloyd
Garvie et Florence H. Garvie.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PIGEON-Les cent soixante et onze
demandeurs dans l'action Pugliese, propri6taires
de cent une maisons du canton de Nepean dans la
municipalit6 r6gionale d'Ottawa-Carleton, et les
quatre demandeurs dans l'action Dunn, propri6tai-
res de deux maisons dans le m8me secteur de la
municipalit6, pr6tendent que la nappe d'eau du sol
sous leurs propri6t6s, a 6t6 consid6rablement abais-
s6e par la construction d'un 6gout collecteur sur
des terrains avoisinants appartenant A la Commis-
sion de la Capitale nationale et que l'affaissement
cons6cutif a caus6 des dommages importants A

I (1977), 17 O.R. (2d) 129.
2 (1977), 15 O.R. (2d) 335.
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ously damaged by the resulting subsidence. There
is also a claim that properties involved both in the
Pugliese action and in the Dunn action were
damaged as a result of drilling and blasting
operations.

The defendants in the case are in addition to
the National Capital Commission ("NCC") and
the Regional Municipality of Ottawa-Carleton
("RMOC"), the latter's contractors for the con-
struction of the sewer, Beaver Underground Struc-
tures Limited ("Beaver") and Cosentino Construc-
tion Company Limited ("Cosentino") and
Cosentino's blasting subcontractor, Dibco Under-
ground Limited ("Dibco"). H.Q. Golder &
Associates Limited and De Leuw Cather, Canada
Limited are third parties in the Pugliese action.

An application was made to Galligan J. pursu-
ant to Rule 124 of the Rules of Practice of the
Supreme Court of Ontario, to determine whether
the facts as alleged in the plaintiffs' statements of
claim (other than those relating to blasting opera-
tions) constitute a valid cause of action. On this
application Galligan J. made an order giving leave
to the defendants and third parties to set down for
hearing the following question:

Assuming all of the allegations of fact contained in
the statements of claim (other than the allegations
contained in paragraph 116 of the statement of claim in
the Pugliese action and in paragraph 13 of the Dunn
action) to be true, do the plaintiffs have a valid cause of
action in law against any of the defendants?

Having given preliminary consideration to some
authorities, Galligan I. came to the conclusion that
this was a case in which he should exercise his
discretion under s. 35 of The Judicature Act
(R.S.O. 1970, c. 228) and refer the point of law to
the Court of Appeal for determination [(1977), 15
O.R. (2d) 335].

The Court of Appeal had considerable doubt
that this was a proper case in which to resort to s.
35 of The Judicature Act. After hearing the
representations for all parties, and with their con-
currence, it agreed to determine the following
question of law as if it were an appeal from a
determination under Rule 124:

leurs maisons et A leurs terrains. On pr6tend 6gale-
ment que les maisons vis6es par les actions
Pugliese et Dunn ont 6 endommag6es A la suite
d'op6rations de forage et de dynamitage.

En plus de la Commission de la Capitale natio-
nale (((CCN))) et de la municipalit6 r6gionale d'Ot-
tawa-Carleton ((MROCs), les d6fendeurs A l'ac-
tion comprennent les entrepreneurs de la MROC
pour la construction de l'6gout, Beaver Under-
ground Structures Limited ((Beaverv) et Cosentino
Construction Company Limited ((Cosentinon) et le
sous-entrepreneur de dynamitage de Cosentino,
Dibco Underground Limited ((Dibcon). H.Q.
Golder & Associates Limited et De Leuw Cather,
Canada Limited, sont des mis en cause dans l'ac-
tion Pugliese.

Une requite a 6t6 pr6sent6e au juge Galligan
sous l'autorit6 de la r6gle 124 des ragles de prati-
que de la Cour supr8me de l'Ontario, pour d6cider
si les faits all6gu6s dans les d6clarations des
demandeurs (autres que ceux concernant les op6-
rations de dynamitage) constituaient une cause
valide d'action et le juge Galligan a rendu une
ordonnance pour permettre aux d6fendeurs et aux
mis en cause de consigner pour audition la ques-
tion suivante:

[TRADUCTION] A supposer que les all6gations de faits
contenues dans les d6clarations (sauf les all6gations du
par. 116 de la d6claration de l'action Pugliese et le par.
13 de l'action Dunn) soient vraies, les demandeurs ont-
ils une cause d'action valide contre les d6fendeurs?

Aprds avoir jet6 un coup d'cil sur la jurispru-
dence, le juge Galligan a conclu qu'il devait, en
l'esp6ce, exercer son pouvoir discr6tionnaire aux
termes de l'art. 35 de The Judicature Act de l'Ont.
(R.S.O. 1970, chap. 228) et d6f6rer le point de
droit A la Cour d'appel pour d6cision [(1977), 15
O.R. (2d) 3351.

La Cour d'appel doutait s6rieusement que cette
affaire permette le recours A l'art. 35 de The
Judicature Act. Aprbs les plaidoires des parties et
avec leur accord, elle a accept6 de trancher la
question de droit suivante comme s'il s'agissait
d'un appel d'une d6cision aux termes de la r6gle
124:
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Does an owner of land have a right to the support of
water beneath his land, not flowing in a defined channel,
and does such an owner have a right of action in
negligence or nuisance or under The Ontario Water
Resources Act (from the pumping of water in excess of
the amounts as set out in permits granted under that
Act), for any damage resulting from the abstraction of
such water?

In the reasons for judgment, [(1978), 17 O.R.
(2d) 129], Howland J.A., as he then was, summa-
rized the allegations of fact as follows (at pp.
132-4):

The allegations of fact which are admitted for the
purpose of this hearing are as follows: The Regional
Municipality of Ottawa-Carleton (RMOC), with the
consent of the National Capital Commission (NCC),
entered into a contract with Beaver Underground Struc-
tures Limited (Beaver) and Cosentino Construction
Company Limited (Cosentino) for the construction of
the Lynwood Collector Sewer (LCS) on lands owned by
the NCC which were adjacent to some, but not all, of
the lands of the plaintiffs. The sequence of the typical
soil stratigraphy in the lands owned by the plaintiffs and
the NCC was as follows:-

(a) an organic soil layer on the surface;
(b) a layer of silty clay with a high water content;

(c) strata of sands or sands and gravel;
(d) a stratum of compact to very dense glacial, sandy,
silty till;
(e) limestone bedrock.

The depth of the limestone bedrock was erratic and
varied from a near ground surface elevation to a depth
much in excess of fifty feet. The ground water table
before construction was commenced for the LCS was
generally at a depth of approximately four to fourteen
feet below the ground surface. The LCS was to be
constructed by a tunnelling operation, and the invert of
the LCS was to be installed approximately forty feet
below the ground surface. Beaver and Cosentino had the
option of controlling the ground water conditions either
by the use of compressed air during tunnelling opera-
tions, or by dewatering in advance of tunnelling opera-
tions. Commencing in the summer of 1974 and continu-
ing until the winter of 1975-76, they adopted a
dewatering system of pumping from deep drainage
wells. The total quantity of water pumped by Beaver
and Cosentino greatly exceeded the daily maximum
which was permitted under the "Permits to Take
Water" issued by the Ministry of the Environment
under The Ontario Water Resources Act, R.S.O. 1970,

[TRADUCTION] Le propri6taire d'un terrain a-t-il un
droit au support de l'eau sous-jacente ne suivant pas un
cours d6termin6, et ce propri6taire a-t-il, pour les dom-
mages resultant de l'abaissement du niveau de cette eau,
un droit d'action fond6 sur la n6gligence ou la <nuisance,
ou sur The Ontario Water Resources Act (en raison
d'un pompage qui exchde en quantit6 celle qui est
permise en vertu de cette loi)?

Dans ses motifs de jugement [(1978), 17 O.R.
(2d) 129], le juge Howland a r6sum6, comme suit,
les all6gations de faits (aux pp. 132-134):

[TRADUCTION] Voici les all6gations de faits admises
aux fins de la pr6sente audition: la Municipalit6 r6gio-
nale d'Ottawa-Carleton (MROC), autoris6e par la
Commission de la Capitale nationale (CCN), a pass6 un
contrat avec Beaver Underground Structures Limited
(Beaver) et Cosentino Construction Company Limited
(Cosentino) pour la construction de l'6gout collecteur
Lynwood (ECL), sur des terrains appartenant A la CCN
et adjacents A certains des terrains des demandeurs,
mais non A tous. Voici quelle est la stratification type
des terrains appartenant aux demandeurs et A la CCN:

a) une couche de terre organique en surface;
b) une couche d'argile limoneuse A forte teneur en
eau;
c) une couche de sable ou de sable et gravier;
d) une strate d'argile glaciaire, sableuse, boueuse,
trbs serr6e ou tras dense;
e) la roche-mbre calcaire.

La profondeur de la roche-mbre est irr6gulibre et varie
de l'affleurement jusqu'A une profondeur de plus de
cinquante pieds. Avant le d6but de la construction du
ECL, le niveau de la nappe aquif~re 6tait en g6n6ral, de
quatre A quatorze pieds en dessous de la surface du
terrain. La construction du ECL devait se faire par le
creusement d'un tunnel et le radier du ECL devait 6tre
install6 A environ quarante pieds de profondeur. Beaver
et Cosentino pouvaient contr6ler la nappe aquifbre sou-
terraine soit en utilisant de l'air comprim6 ou en ass6-
chant le terrain avant de proc6der au percement du
tunnel. A partir de l'6t6 1974 et jusqu'A l'hiver 1975-76,
ils ont adopt6 le syst6me d'asshchement par pompage
dans des puisards. La quantit6 totale d'eau pomp6e par
Beaver et Cosentino a de beaucoup d6pass6 le maximum
quotidien autoris6 en vertu de ePermis de pompages
d6livr6s par le minist~re de l'Environnement aux termes
de The Ontario Water Resources Act, R.S.O. 1970,
chap. 332 et modifications. L'article 37 de cette loi
interdit A quiconque de puiser, sans permis, plus de dix
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c. 332 as amended. Section 37 of that Act prohibited
any person from taking more than a total of 10,000
gallons of water in a day by means of a structure or
works constructed after March 29, 1961 for the diver-
sion of water, without a permit. The Act further pro-
vided that every person who contravened any of the
terms and conditions of a permit was guilty of an
offence and on summary conviction was liable to a fine
of not more than $200 for every day the contravention
continued.

As a result of the dewatering the ground water table
was lowered in the lands adjacent to and in the general
vicinity of the LCS. At the location of the LCS it was
lowered to at least the invert elevation of the LCS. The
lowering of the ground water table caused the underly-
ing clay strata to consolidate and the underlying loose
sand and silt strata to compress. This resulted in a
differential settlement over the base of the foundations
of the plaintiffs' homes. The damages suffered by the
plaintiffs included severe cracking and faulting to the
floors, foundations, walls, ceilings and fireplaces of their
residential structures, including depressed exterior foun-
dation walls, sloping floors to depressed walls, brick or
stone veneer cracked or pulled away from walls and
severe distortions of door and window frames. Subsi-
dence of the plaintiffs' lands also occurred with cracking
to the curbs, laneways, sidewalks and landings. Dam-
ages amounting in the aggregate to approximately two
million dollars are claimed, based on nuisance, negli-
gence or breach of statutory duty. The principal allega-
tions of negligence appear to be:

(a) the failure adequately to investigate the subsur-
face conditions of the lands adjacent to or in the
vicinity of the LCS with reference to the proposed
construction methods;

(b) the failure to select methods of tunnelling and
associated procedures which would alleviate or mini-
mize disturbance to the subsurface conditions of the
lands of residents adjacent to or in the vicinity of the
LCS; and
(c) the failure adequately to monitor the dewatering
and settlement of the lands adjacent to or in the
general vicinity of the LCS and to terminate or delay
operations when damage was reported, or to take
other measures for ground water control and soil
stabilization.

The plaintiffs relied on the doctrine of res ipsa loquitur.
It was also alleged that the defendants did not use the
lands of the NCC for a proper or natural use.

mille gallons d'eau par jour, au moyen d'une construc-
tion ou de travaux faits aprbs le 29 mars 1961 pour la
d6rivation de l'eau. La Loi pr6voit 6galement que qui-
conque viole les termes et conditions d'un permis
commet une infraction et est passible d'une amende d'au
plus $200 pour chaque jour que dure l'infraction.

Suite A cet asshchement, la nappe aquif~re a baiss6
dans les terrains adjacents et avoisinants du ECL. A
l'emplacement du ECL elle a 6t6 abaiss6e au moins
jusqu'au niveau du radier du ECL. L'abaissement de la
nappe d'eau souterraine a entrain6 la consolidation de la
couche d'argile sous-jacente et la compression de la
couche de sable, d'oii un affaissement notable A la base
des fondations des maisons des demandeurs. Les dom-
mages subis par les demandeurs comprennent, notam-
ment, d'importantes fissures et failles dans les planchers,
les fondations, les murs, les plafonds et les chemin6es de
leurs maisons, y compris l'affaissement des murs ext6-
rieurs des fondations, la d6nivellation des planchers vers
les murs affaiss6s, la fissure ou la chute de rev6tements
de brique et de pierre, et des torsions importantes aux
chAssis des portes et fenetres. Il s'est 6galement produit
une d6nivellation des terrains des demandeurs qui a
provoqu6 des fissures dans les trottoirs, all6es et bordu-
res. On r6clame des dommages-int6r~ts totalisant envi-
ron deux millions de dollars fond6s sur la wnuisance*, la
n6gligence ou le manquement A un devoir prevu par la
loi. Voici les principales all6gations de n6gligence:

a) le fait d'avoir mal v6rifi6 l'6tat du sous-sol des
terrains voisins ou proches du ECL en fonction des
m6thodes de construction envisag6es;

b) le fait de n'avoir pas choisi des m6thodes de perce-
ment de tunnel et travaux connexes qui r6duisent ou
minimisent la perturbation du sous-sol des terrains
voisins ou proches du ECL; et

c) le fait d'avoir mal contr616 l'ass6chement et le
tassement des terrains voisins ou proches du ECL et
de n'avoir pas mis fin aux op6rations ou de ne pas les
avoir diff6r6es alors qu'on avait signal6 des domma-
ges, ou encore de n'avoir pas pris d'autres mesures
pour contr6ler la nappe d'eau souterraine et stabiliser
le sol.

Les demandeurs se sont appuy6s sur la doctrine res ipsa
loquitur. On a 6galement pr6tendu que les d6fendeurs
n'ont pas fait un usage convenable et naturel des ter-
rains de la CCN.
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In conclusion, the question considered by the
Court of Appeal was answered as follows (at pp.
157-8):

1. An owner of land does not have an absolute right
to the support of water beneath his land not flowing in
a defined channel, but he does have a right not to be
subjected to interference with the support of such
water, amounting to negligence or nuisance.
2. Such an owner does have a right of action

(a) in negligence for damages resulting from the
abstraction of such water, or
(b) in nuisance for damages for unreasonable user
of the lands in the abstraction of such water.

3. Such an owner does not have a right of action
under The Ontario Water Resources Act for damages
for subsidence arising from the pumping of water in
excess of the amounts set out in permits issued under
that Act.

On the application of all defendants and third
parties, the Court of Appeal made an order that
leave to appeal to this Court be granted and that
the question of law to be submitted to this Court
shall be as follows:

Does an owner of land have a right to the support of
water beneath his land, not flowing in a defined channel,
and does such an owner have a right of action in
negligence or nuisance for any damage resulting from
the abstraction of such water?

At the outset of the hearing of the appeal taken
under that order, it was pointed out from the
Bench that, on the authority of the decision of this
Court in Valley Improvement v. Metropolitan
Toronto 3 , it did not appear that the decision of the
Ontario Court of Appeal on the question of law
considered by it was a final judgment within the
meaning of the Supreme Court Act.

The parties were heard on this point and the
appellants applied for special leave from this Court
if it should quash the appeal as instituted. After
considering the point, the Court unanimously
decided that the appeal should be quashed and
leave be granted. This appeal is therefore from the
judgment of the Court of Appeal on the question
considered by it and not on the more limited
question on which it purported to grant leave. As

3 (1967), 60 D.L.R. (2d) 480, [1967] S.C.R. vi, viii.

Voici la r6ponse donn~e A la question 6tudi6e
par la Cour d'appel (aux pp. 157-158):

[TRADUCTION] 1. Le propri6taire d'un terrain n'a pas
de droit absolu au support de I'eau sous-jacente ne
suivant pas un cours d6termin6, mais il a le droit de ne
pas subir un retrait du support de cette eau qui
constitue une n6gligence ou unuisances.
2. Ce propri6taire a un droit d'action

a) fond6 sur la n6gligence pour les dommages
r6sultant du retrait de cette eau, ou
b) fond6 sur la anuisance, pour les dommages
r6sultant de l'usage dbraisonnable des terrains pour
le retrait de cette eau.

3. Ce propri6taire n'a pas de droit d'action en vertu
de The Ontario Water Resources Act pour les dom-
mages caus6s par l'affaissement r6sultant du pompage
d'eau en quantit6 plus grande que celle autoris6e par
permis d6livr6s en vertu de la Loi.

A la demande de tous les dMfendeurs et des mis
en cause, la Cour d'appel a autoris6 le pourvoi A
cette Cour sur la question de droit suivante:

[TRADUCTION] Le propri6taire d'un terrain a-t-il un
droit au support de l'eau sous-jacente ne suivant pas un
cours d6termin6, et ce propri6taire a-t-il un droit d'ac-
tion fond6 sur la n6gligence ou la anuisance) pour tous
dommages r6sultant du retrait de cette eau?

Au debut de l'audition du pourvoi form6 en
vertu de cette autorisation, un juge a fait remar-
quer, s'appuyant sur I'arrat de cette Cour dans
Valley Improvement c. Metropolitan Toronto ,
que l'arr8t de la Cour d'appel de l'Ontario sur la
question de droit consid6r6e, ne semblait pas con-
stituer un jugement d6finitif au sens de la Loi sur
la Cour suprime.

Les parties ont 6t6 entendues sur cette question
et les appelantes ont demand6 une autorisation
sp6ciale de cette Cour au cas oii elle casserait le
pourvoi tel qu'interjet6. Aprbs avoir examin6 la
question, la Cour a d6cid6, A l'unanimit6, de casser
le pourvoi et d'accorder l'autorisation. Il s'agit
donc d'un pourvoi contre un arr~t de la Cour
d'appel, sur la question qu'elle a 6tudi6e et non sur
la question plus restreinte qui a fait l'objet de son

3(1967), 60 D.L.R. (2d) 480, [1967] S.C.R. vi, viii.
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was pointed out to counsel, this means that, under
Rule 90, this Court is empowered to treat the
whole case as open. In the circumstances, I find it
desirable to examine the question on that basis.

The appellants' submissions rest essentially on
the authorities reviewed by Howland J.A. under
the heading: The English Rule (at pp. 134-139).
These culminate in the judgment of Plowman J. in
Langbrook Properties, Ltd. v. Surrey County
Council', in which he said (at pp. 1439-1440):

The authorities cited on behalf of the defendants in
my judgment establish that a man may abstract the
water under his land which percolates in undefined
channels to whatever extent he pleases, notwithstanding
that this may result in the abstraction of water percolat-
ing under the land of his neighbour and, thereby, cause
him injury. In such circumstances the principle of sic
utere tuo ut alienum non laedas does not operate and the
damage is damnum sine injuria.

Stress was laid by RMOC on the judgment of
this Court affirming St. John Y.M.C.A. v.
Hutchison' a decision said to be based on the
English Rule.

I do not find it necessary to consider the serious
objections taken to the English Rule by the
Manitoba Court of Appeal in Penno v. Govern-
ment of Manitoba6 and by the Ontario Court of
Appeal in the instant case. Assuming the correct-
ness of the English Rule, as above stated, I think it
is no longer valid in Ontario by virtue of s. 37 of
The Ontario Water Resources Commission Act
(R.S.O. 1970, c. 332, (as corrected) enacted 1960-
61 (Ont.), c. 71, s. 3, amended 1961-62, c. 99, s. 6,
1964, c. 86, s. 5 and 1966, c. 108, s. 4). The
relevant parts of s. 37 provide:

37. (3) Notwithstanding any general or special Act
or any regulation or order made thereunder and subject
to subsection 5, no person shall take more than a total of
10,000 gallons of water in a day,

(a) by means of a well or wells that are constructed
or deepened after the 29th day of March, 1961; or

4 [1969] 3 All E.R. 1424.
5 (1879), 18 N.B.R. 523, Stevens Digest, p. 19.
6 (1975), 64 D.L.R. (3d) 256.

autorisation d'appel. Comme on l'a fait remarquer
aux avocats, cela signifie, aux termes de la r6gle
90, que cette Cour peut consid6rer la cause entibre.
Dans les circonstances, j'estime pr6f6rable d'6tu-
dier ainsi la question.

Les appelantes s'appuient principalement sur la
jurisprudence examin6e par le juge Howland sous
l'intitul6: [TRADUCTION] La Rigle anglaise (aux
pp. 134-139). Cette jurisprudence a abouti A la
d6cision du juge Plowman dans Langbrook Pro-
perties, Ltd. v. Surrey County Council4 oi il dit
(aux pp. 1439-1440):

[TRADUCTION] La jurisprudence, cit6e en faveur des
d6fendeurs, 6tablit A mon sens qu'un propri6taire peut
puiser A volont6 de son terrain 1'eau sous-jacente ne
suivant pas un cours d6termin6, m~me si, par IA, il se
trouve A puiser de 1'eau qui va sous le terrain du voisin et
A lui causer ainsi du dommage. Dans ces circonstances le
principe sic utere tuo ut alienum non laedas ne s'appli-
que pas et le dommage est damnum sine injuria.

La MROC a insist6 sur l'arrat de cette Cour
confirmant St. John Y.M.C.A. v. Hutchison 5

qu'on dit fond6 sur la Rfgle anglaise.

Il n'est pas n6cessaire, A mon avis, d'examiner
les objections s6rieuses opposes A la Rfgle
anglaise par la Cour d'appel du Manitoba dans
l'arrat Penno v. Government of Manitoba6 et par
la Cour d'appel de l'Ontario en l'esp~ce. A suppo-
ser que la Rfgle anglaise soit exacte, je crois
qu'elle n'est plus valide en Ontario aux termes de
l'art. 37 de The Ontario Water Resources Com-
mission Act (R.S.O. 1970, chap. 332 (corrig6),
6dict6 par (Ont.), 1960-61, chap. 71, art. 3, modi-
fi6 par 1961-62, chap. 99, art. 6, 1964, chap. 86,
art. 5 et 1966, chap. 108, art. 4) dont voici les
extraits pertinents:

[TRADUCTION] 37. (3) Nonobstant toute loi g6n~rale
ou sp6ciale ou tout r6glement ou ordonnance pass6s sous
son autorit6, et sous r6serve du paragraphe 5, nul ne doit
puiser plus de 10,000 gallons d'eau par jour,

a) au moyen d'un ou de plusieurs puits creus6s ou
approfondis aprbs le 29 mars 1961; ou
4 [1969] 3 All E.R. 1424.

(1879), 18 N.B.R. 523, Stevens Digest, p. 19.
6 (1975), 64 D.L.R. (3d) 256.
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(b) by means of an inlet or inlets from a surface
source of supply, where the inlet or inlets is or are
installed in the source of supply or is or are enlarged
after the 29th day of March, 1961; or
(c) by means of a structure or works constructed
after the 29th day of March, 1961 for the diversion or
storage of water; or
(d) by any combination of the means referred to in
clauses a, b and c,

without a permit issued by the Commission.
(4) Notwithstanding any general or special Act or

any regulation or order made thereunder, where the
taking of water for any purpose, other than the taking of
water by any person except a municipality or company
public utility for use for ordinary household purposes or
for the watering of livestock or poultry and other than
the taking of water by any person for fire fighting,
interferes, in the opinion of the Commission, with any
public or private interest in any water, the Commission
may, by notice served on or sent by registered mail to
the person who is taking or is responsible for the taking
of water that so interferes, prohibit the person from so
taking water without a permit issued by the Commis-
sion.

(5) Subsection 3 does not apply to the taking of water
by any person for use for domestic or farm purposes or
for fire fighting.

(6) The Commission may in its discretion issue,
refuse to issue or cancel a permit, may impose such
terms and conditions in issuing a permit as it considers
proper and may alter the terms and conditions of a
permit after it is issued.

(7) Where the flowing or leaking of water from a
well, or the diversion, flowing or release of water from or
by means of a hole or excavation made in the ground for
any purpose other than the taking of water, interferes, in
the opinion of the Commission, with any public or
private interest in any water, the Commission may, by
notice served on or sent to the person who constructed or
made such well, hole or excavation or to the registered
owner of the land in which such well, hole or excavation
is located, require the person or owner to stop or regu-
late such flowing, leaking, diversion or release of water
in such manner and within such time as the Commission
may direct, or require such person or owner to take such
measures in relation to such flowing, leaking, diversion
or release of water as the notice may require.

(8) Every person who contravenes,
(a) subsection 3 or 4, or
(b) a notice served on him or received by him or on
his behalf under subsection 4 or 7; or

b) au moyen d'un ou plusieurs orifices puisant A une
source en surface, si ces orifices sont ou ont 6t6
install6s A la source ou ont 6t6 agrandis aprbs le 29
mars 1961; ou
c) au moyen d'une installation ou d'un ouvrage cons-
truits apr~s le 29 mars 1961 pour la d6rivation ou la
retenue de l'eau; ou
d) par une combinaison quelconque des moyens men-
tionn6s aux alin6as a, b, c,

sans permis d6livr6 par la Commission.

(4) Nonobstant toute loi g6n6rale ou sp6ciale ou tout
r6glement ou ordonnance pass6s sous son autorit6, lors-
que, de l'avis de la Commission, le puisage d'eau autre-
ment que par une municipalit6 ou une compagnie d'uti-
lit6 publique pour fins domestiques ou l'abreuvement du
b6tail et de la volaille ou par quiconque pour combattre
un incendie, porte pr6judice A des intbrits publics ou
priv6s, la Commission peut, par avis signifi6 ou par
lettre recommand6e adress6e A la personne qui puise
cette eau, lui interdire de le faire sans permis d6livr6 par
la Commission.

(5) Le paragraphe 3 ne s'applique pas au puisage
d'eau pour fins domestiques ou agricoles ou pour com-
battre un incendie.

(6) La Commission peut, A sa discr6tion, d6livrer,
refuser de d6livrer ou annuler un permis, ou imposer,
pour ce permis, les conditions qu'elle juge utiles et
modifier les conditions d'un permis aprbs sa d6livrance.

(7) Lorsque, de l'avis de la Commission, I'6coulement
ou la fuite de l'eau d'un puits ou la d6rivation, I'6coule-
ment ou la dispersion de l'eau par un trou ou une
excavation creus6e dans le sol dans un but autre que le
puisage d'eau, porte pr6judice A des int6r8ts publics ou
priv6s, la Commission peut, par avis signifi6 ou envoy6 A
la personne qui a construit ou creus6 ce puits, ce trou ou
cette excavation, ou au propri6taire enregistr6 du terrain
sur lequel ceux-ci se situent, exiger que la personne ou le
propri6taire arr8te ou r6gularise cet 6coulement, cette
fuite, cette d6rivation ou cette dispersion de la fagon et
dans le d6lai prescrits par la Commission, ou exiger que
cette personne ou ce propri6taire prenne des mesures
prescrites dans l'avis.

(8) Quiconque enfreint,
a) le paragraphe 3 ou 4; ou
b) un avis qui lui a 6t6 signifi6 ou a 6t6 requ par lui ou
A son nom aux termes du paragraphe 4 ou 7; ou
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(c) any of the terms and conditions or a permit issued
by the Commission,

is guilty of an offence and on summary conviction is
liable to a fine of not more than $200 for every day the
contravention continues.

After referring to a few English cases and quot-
ing from the majority judgment in Orpen v.
Roberts7 , Howland J.A. said (at pp. 156-157):

In my opinion, looking at The Ontario Water Resources
Act as a whole, s. 37(3) had as its object the general
regulation of the taking of water and not the prevention
of damage by subsidence. Nor was it enacted to protect
a particular class of persons against such damage, so
that it might be inferred that a correlative right was
vested in them which they would be entitled to enforce
in a civil action. The duty to obtain and comply with the
terms and conditions of the permit was a duty for the
protection of the public as a whole. Furthermore the
plaintiffs have other remedies by way of an action for
negligence or nuisance so that they are not left without a
remedy.
... It was intended that the only remedy for breach of s.
37 would be by way of criminal prosecution, or by action
at the instance of a Director of the Ministry under s. 74.

I cannot agree with this view of the effect of s.
37. The result of any enactment is always a matter
of the proper construction of the statute. Orpen v.
Roberts was a ratepayer application for an injunc-
tion to prevent the construction of a building in
violation of a City of Toronto by-law and, in
Jardins Tachi v. Entreprises Dasken' another
ratepayer application for such an injunction in
respect of the violation of a by-law of the City of
Hull, Que., the majority of this Court, holding in
favour of the granting of the injunction, said of
Orpen v. Roberts (at pp. 13-14):

... The reasons of the majority, as stated by Duff J., as
he then was, show, that the fact that the Legislature,
after enacting, in 1904, a statute expressly providing
that the municipality or any ratepayer could apply for
an injunction if a building by-law was violated, later, in
1913, replaced that enactment by a section which pro-
vided only that the municipality could seek an injunc-

[1925] S.C.R. 364.
8 [1974] S.C.R. 2.

c) une des conditions d'un permis d6livr6 par la
Commission,

est coupable d'une infraction et, sur d6claration som-
maire de culpabilit6, est passible d'une amende ne
d6passant pas $200 pour chaque jour que dure
l'infraction.

Aprbs avoir fait mention de quelques arr~ts
anglais et cit6 un extrait des motifs de la majorit6
dans l'arret Orpen c. Roberts', le juge Howland a
dit (aux pp. 156-157):
[TRADUCTION] A mon avis, si l'on considbre The
Ontario Water Resources Act dans son ensemble, le par.
37(3) vise en g6n6ral A r6glementer le puisage d'eau et
non A prevenir les dommages r6sultant d'une baisse de
niveau. Il n'a pas non plus t6 6dict6 pour prot6ger une
cat6gorie particulibre de personnes contre de tels dom-
mages ce qui signifierait qu'ils ont un droit corr6latif A
faire valoir dans une action civile. L'obligation d'obtenir
un permis et d'en respecter les conditions vise la protec-
tion de l'ensemble du public. De plus, les demandeurs
peuvent obtenir un redressement par le moyen d'une
action fond6e sur la n6gligence ou la enuisancev, de sorte
qu'ils ne sont pas sans recours.

... L'intention 6tait que le seul recours, en cas de
violation de l'art. 37, soit une poursuite criminelle ou
l'intervention d'un directeur du ministbre en vertu de
l'art. 74.

Je ne peux me rallier A cette conception de la
port6e de l'art. 37. L'effet d'une disposition est
toujours affaire d'interpr6tation correcte. L'arrat
Orpen c. Roberts porte sur une demande d'injonc-
tion d'un contribuable pour emp~cher la construc-
tion d'un immeuble en violation d'un raglement
municipal de la ville de Toronto et dans Jardins
Tachi c. Entreprises Dasken8, une autre demande
d'injonction d'un contribuable contre la violation
d'un raglement municipal de la ville de Hull
(Qu6bec), la majorit6 de cette Cour, accordant
l'injonction, a dit de l'arrt Orpen c. Roberts (aux
pp. 13-14):

... Il ressort des motifs de la majorit6 exprim6s par M.
le Juge Duff, qui n'6tait pas encore juge en chef, que
l'on a consid6r6 comme d6cisif A l'encontre du droit pour
un contribuable d'intenter une pareille poursuite le fait
que la 16gislature, aprbs avoir en 1904 6dict6 une loi
pr6voyant express6ment que la municipalit6 ou un con-
tribuable pourrait demander une injonction au cas de

[1925) R.C.S. 364.
8 [1974] R.C.S. 2.
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tion, was regarded as conclusive against a ratepayer's
right to institute such proceedings.

No such considerations apply in respect of s. 37.
On the contrary, subs. 7, enacted in 1964, amend-
ed in 1966, makes it apparent that this provision is
not only in the public interest but also in the
private interest of all land owners who are liable to
suffer damage from excessive pumping. Further-
more s. 37 is really not an enactment creating a
statutory duty, it is a restriction on whatever right
a land owner previously enjoyed as such to
abstract the water under his land which percolates
in undefined channels. Whenever such abstraction
causes damage to other lands, it prima facie comes
within the definition of a nuisance: "The gist of
private nuisance is interference with an occupier's
interest in the beneficial use of his land" (Fleming,
The Law of Torts, 5th ed., p. 399). However, "In
order to merit legal intervention, the annoyance or
discomfort must be substantial and unreasonable"
(ibid. p. 401). Assuming that at common law no
abstraction of subterranean water not flowing in a
defined channel could be considered unreasonable
no matter how damaging, this is no longer true in
Ontario since 1961. Such abstraction is unlawful
above 10,000 gallons a day except on the authority
of a permit. Therefore, as I see it, the damage
caused can no longer be said to be damnum sine
injuria, the exception to the rule sic utere tuo ut
alienum non laedas has been repealed by the
statute. The statute has defined what is reason-
able. As a result of this definition any pumping
above 10,000 gallons a day is unreasonable unless
a permit has been granted. In view of these con-
siderations any pumping in violation of s. 37 is to
be considered as a nuisance when causing damage
to other properties.

I would reach the same conclusion in consider-
ing the matter from the standpoint of the law of
negligence. For any pumping of subterranean
water over the legal limit, no one may claim to
have been acting in the exercise of a right and
consequently free of negligence. No one is now
allowed to make his own judgment of what may be
taken without undue risk of damage to others.

violation d'un r6glement de construction, avait ensuite,
en 1913, remplac6 ce texte par un article qui ne pr6-
voyait la demande d'injonction que par la municipalit6.

Ces consid6rations ne s'appliquent pas A l'art.
37. Au contraire, il appert manifestement du par.
7, 6dict6 en 1964, modifi6 en 1966, que cette
disposition ne vise pas seulement I'int6ret public,
mais aussi l'int6r~t priv6 de tous les propri6taires
de terrains qui peuvent subir des dommages par un
pompage excessif. De plus, I'art. 37 ne cr6e pas
vraiment une obligation 16gale, il impose plut6t
une limite au droit dont jouissait pr6alablement le
propri6taire d'un terrain de puiser 1'eau sous-
jacente ne suivant pas un cours d6termin6. Lorsque
cela cause des dommages A d'autres terrains, il
s'agit A premiere vue d'une (nuisance) selon la
d6finition de ce mot [TRADUCTION]: (La nuisance
priv6e est essentiellement une atteinte aux droits
de l'occupant A l'usage de son terrain) (Fleming,
The Law of Torts, 5e 6d., A la p. 399). Cependant,
[TRADUCTION] ,L'inconv6nient ou la gene doit
8tre important et d6raisonnable pour justifier I'in-
tervention des tribunaux, (ibid. A la p. 401). Si l'on
admet qu'en common law, on ne consid6rait pas
d6raisonnable le retrait d'eau sous-jacente ne sui-
vant pas un cours d6termin6, quel que soit le
dommage qui en r6sulte, ce n'est plus le cas en
Ontario depuis 1961. II est ill6gal de puiser plus de
10,000 gallons par jour sans permis. A mon sens,
on ne peut donc plus dire que le dommage est
damnum sine injuria et l'exception A la r6gle sic
utere tuo ut alienum non laedas a 6t6 abrog6e. La
loi a d6fini ce qui est raisonnable. En vertu de cette
d6finition, le pompage de plus de 10,000 gallons
par jour est d6raisonnable, A moins d'8tre autoris6
par un permis, et, en cons6quence, tout pompage
fait en violation de l'art. 37 doit 8tre consid6r6
comme une (nuisance)) lorsqu'il cause des domma-
ges A d'autres propri6t6s.

Je parviendrais A la m8me conclusion si j'exami-
nais l'affaire du point de vue du droit de la respon-
sabilit6 pour n6gligence. Personne ne peut pr6ten-
dre exercer un droit et donc s'exon6rer de toute
n6gligence A 1'6gard du pompage d'eau souterraine
exc6dant la limite l6gale. On ne peut maintenant
d6cider de son propre chef de ce qu'on peut pren-
dre sans risquer de causer des dommages A autrui.
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Approval must be sought from a public authority
which is also empowered to order remedial action
if necessary in the interest of those who are suffer-
ing prejudice. It is clear in my view that this
statute is not concerned only with the public inter-
est but also with the protection of private interests.

I have made a review of the authorities on the
difficult question of civil remedies as a result of
statutes with penal sanctions. In my opinion, on
the whole, they lend support to the view I have
already indicated. The leading case holding a stat-
ute enforceable only be criminal proceedings is the
decision of the House of Lords in Cutler v.
Wandsworth Stadium Ld.9 It was held that:

No action lies at the suit of an individual bookmaker
against the occupier of a licensed dog-racing track on
which a totalisator is lawfully in operation for failure to
provide him with "space on the track where he can
conveniently carry on bookmaking," in accordance with
s. II, sub-s. 2 (b) of the Betting and Lotteries Act, 1934.
The obligation imposed by that section is enforceable
only by criminal proceedings for the penalties specified
in s. 30, sub-s. I, of the Act.

In his consideration of the case Lord Simonds
made these valuable observations (pp. 407-8):
... The only rule which in all circumstances is valid is
that the answer must depend on a consideration of the
whole Act and the circumstances, including the pre-
existing law, in which it was enacted. But that there are
indications which point with more or less force to the
one answer or the other is clear from authorities which,
even where they do not bind, will have great weight with
the House. For instance, if a statutory duty is prescribed
but no remedy by way of penalty or otherwise for its
breach is imposed, it can be assumed that a right of civil
action accrues to the person who is damnified by the
breach. For, if it were not so, the statute would be but a
pious aspiration. But "where an Act" (I cite now from
the judgment of Lord Tenterden C.J. in Doe v. Bridges
I B. & Ad. 847, 859) "creates an obligation; and
enforces the performance in a specified manner, we take
it to be a general rule that performance cannot be
enforced in any other manner." This passage was cited
with approval by the Earl of Halsbury L.C. in Pasmore
v. Oswaldtwistle Urban District Council (1898) A.C.
387, 394. But this general rule is subject to exceptions.
It may be that, though a specific remedy is provided by
the Act, yet the person injured has a personal right of

9 [1949] A.C. 398.

II faut obtenir l'approbation de l'autorit6 publique
qui a 6galement le pouvoir de prendre toutes mesu-
res n6cessaires pour prot6ger les intbrats de ceux
qui subissent un pr6judice. A mon avis, il est
6vident que cette loi vise non seulement l'int6r8t
public mais aussi la protection des int6r8ts priv6s.

J'ai analys6 la jurisprudence sur la question
difficile des recours civils r6sultant de lois qui
prescrivent des sanctions p6nales. A mon avis, elle
appuie dans l'ensemble l'opinion que je viens d'ex-
primer. L'arret le plus important, oi la Chambre
des lords a jug6 que les proc6dures criminelles
6taient le seul recours c'est Cutler v. Wandsworth
Stadium Ld.I Au sommaire on lit:

[TRADUCTION] Un bookmaker n'a aucun droit d'ac-
tion contre l'occupant d'une piste de course de chiens
autoris6e ofi un totalisateur fonctionne 16galement, pour
le refus de lui fournir gun espace sur la piste pour y
prendre des paris individuels, conform6ment A l'art. II,
al. 2b) de la Betting and Lotteries Act, 1934. L'obliga-
tion cr66e par cet article ne peut 8tre sanctionn6e que
par des proc6dures criminelles pour recouvrer les peines
pr6vues A l'art. 30, par. 1, de la Loi.

A l'occasion de cette affaire, lord Simonds a fait
les pr6cieuses remarques que voici (pp. 407-408):
[TRADUCTION] ... La seule r6gle qui soit toujours
exacte, c'est qu'il faut chercher la r6ponse dans l'6tude
des circonstances et de la loi dans son ensemble, y
compris la 16gislation ant6rieure qui a donn6 naissance A
la loi actuelle. N6anmoins des pr6c6dents qui, m8me
lorsqu'ils ne sont pas d6cisifs ont un grand poids auprbs
de la Chambre, fournissent des indications plus ou moins
certaines dans un sens ou dans I'autre. Si par exemple on
est en pr6sence d'une obligation dont l'inex6cution n'est
assortie d'aucune sanction sous forme de peine ou autre-
ment, on peut prbsumer que la personne 16s6e par
l'inex6cution jouit d'un recours civil car, si tel n'6tait pas
le cas, la loi se r6sumerait A un souhait pieux. Mais (e
cite maintenant un extrait de la d6cision du juge en chef,
lord Tenterden, dans l'affaire Doe c. Bridges (1 B. &
Ad. 847, 859) glorsqu'une loi cr6e une obligation, et
pr6voit une manibre sp6ciale d'en poursuivre l'ex6cution,
nous consid6rons en r6gle g6ndrale que cette ex6cution
ne peut pas 8tre poursuivie d'une autre manibren. Le
comte de Halsbury, lord chancelier, a cit6 ce passage en
l'approuvant dans l'arrAt Pasmore c. Oswaldtwistle
Urban District Council ((1898) A.C. 387, 394). Mais il
y a des exceptions A cette r6gle g6n6rale. Il se peut qu'en

9 [1949] A.C. 398.
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action in addition. I cannot state that proposition more
happily, or indeed more favourably to the appellant,
than in the words of Lord Kinnear in Black v. Fife Coal
Co. Ltd. (1912) A.C. 149, 165: "If the duty be estab-
lished, I do not think there is any serious question as to
the civil liability. There is no reasonable ground for
maintaining that a proceeding by way of penalty is the
only remedy allowed by the statute. The principle
explained by Lord Cairns in Atkinson v. Newcastle
Waterworks Co. (1877) 2 Ex D. 441, 448, and by Lord
Herschell in Cowley v. Newmarket Local Board (1892)
A.C. 345, 352 solves the question. We are considering
the scope and purpose of the statute and in particular
for whose benefit it is intended. Now the object of the
present statute is plain. It was intended to compel mine
owners to make due provision for the safety of the men
working in their mines, and the persons for whose
benefit all these rules are to be enforced are the persons
exposed to danger. But when a duty of this kind is
imposed for the benefit of particular persons, there
arises at common law a correlative right in those persons
who may be injured by its contravention. An earlier and
a later example of the application of this principle will
be found in Groves v. Wimborne (Lord) (1898) 2 Q.B.
402 and Monk v. Warbey (1935) I K. B. 75, in the
former of which cases the Act in question was described
by A. L. Smith L.J. (1898) 2 Q.B. 402, 406 as "a public
Act passed in favour of the workers in factories and
workshops to compel their employers to do certain
things for their protection and benefit."

Similar comments were made by Lord Normand
who said in particular (p. 413):
... The inference that there is a concurrent right of civil
action is easily drawn when the predominant purpose is
manifestly the protection of a class of workmen by
imposing on their employees the duty of taking special
measures to secure their safety. The penalties provided
by the Act apply when a breach of the duty occurs, but
each workman has a right to sue for damages if he is
injured in consequence of the breach....

As I have already indicated, I do not view the
enactment for the protection of land owners from
damage by excessive pumping as creating a duty
but as a limitation on whatever right existed of
doing it with impunity. How inadequate is the
enforcement by penalty when this is $200 a day
and the damage is probably in excess of
$2,000,000.

plus du recours sp6cial pr6vu par la loi, la personne 16s6e
ait aussi un droit d'action personnel. Je ne peux 6noncer
ce principe d'une manibre plus satisfaisante, ou en r6a-
lit6 plus favorable A I'appelant, qu'en citant un extrait
des motifs de lord Kinnear dans l'affaire Black c. Fife
Coal Co., Ld. ((1912) A.C. 149, 165): iS'il est 6tabli
que l'obligation existe, je ne pense pas qu'on puisse
s6rieusement mettre en doute la responsabilit6 civile. Il
n'y a aucune raison valable de soutenir que la proc6dure
p6nale soit le seul recours autoris6 par la loi. Le principe
expliqu6 par lord Cairns dans l'arr~t Atkinson c. New-
castle Waterworks Co. ((1877) 2 Ex. D. 441, 448) et
par lord Herschell dans l'arr~t Cowley c. Newmarket
Local Board ((1892) A.C. 345, 352) r6gle la question.
Nous devons tenir compte de la port6e et du but de la loi
et en particulier des personnes qui sont appel6es A en
b6n6ficier. Ici, l'objet de la loi actuelle est clair. Elle vise
A contraindre les propri6taires de mines A assurer la
s6curit6 des mineurs, et ces r6gles sont prescrites en
faveur des personnes expos6es aux dangers. Mais, lors-
qu'une obligation de cette nature est impos6e au profit
de personnes d6termin6es, celles qui parmi elles peuvent
souffrir pr6judice de la violation de cette obligation ont,
en common law, un droit corr6latif.* Groves v. Wim-
borne (Lord) (1898) 2 Q.B. 402 et Monk v. Warbey
(1935) 1 K.B. 75, sont deux exemples, l'un ancien et
l'autre plus r6cent, de l'application de ce principe. Dans
le premier de ces deux arrats, le lord juge A.L. Smith
(1898) 2 Q.B. 402, 406, a d6crit la loi en question
comme: aune loi publique 6dict6e en faveur des ouvriers
d'usines et d'ateliers pour forcer leurs employeurs A faire
certaines choses en leur faveur et pour leur protection.)

Lord Normand a fait des observations sembla-
bles, notamment (p. 413):
[TRADUCTION] ... On d6duit facilement l'existence
d'un recours civil correspondant lorsque le but primor-
dial de la loi est manifestement la protection d'une
cat6gorie d'ouvriers, par l'imposition A leurs employeurs
de l'obligation de prendre des mesures sp6ciales pour
assurer leur s6curit6. Les peines pr6vues par la Loi
s'appliquent lorsqu'il y a manquement A l'obligation
mais chaque ouvrier peut poursuivre en dommages-int6-
rts s'il subit des dommages en raison de la violation. ...

Comme je l'ai dit plus haut, je ne crois pas que
les mesures de protection des propri6taires de ter-
rains contre les dommages caus6s par un pompage
excessif cr6ent une obligation, mais plut~t qu'elles
limitent tout droit pr6existant de le faire impun6-
ment. Une amende de $200 par jour est une
sanction bien inad6quate lorsque le dommage peut
d6passer $2,000,000.
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It is now necessary to give consideration to s. 47
of The Ontario Water Resources Act which
provides:

47. Where land is expropriated by a municipality for
sewage works or is injuriously affected by the construc-
tion, maintenance or operation of sewage works by a
municipality, The Expropriation Act applies.

In The Expropriations Act (R.S.O. 1970, c.
154) there is in s. 1 a definition of "injurious
affection" which appears unchanged from s. 1 of
The Expropriation Act 1968-69 as follows:

1. (1) In this Act,

(e) "injurious affection" means,

(ii) where the statutory authority does not require
part of the land of an owner,

a. such reduction in the market value of the land
of the owner, and
b. such personal and business damages,

resulting from the construction and not the use of
the works by the statutory authority, as the statu-
tory authority would be liable for if the construc-
tion were not under the authority of a statute, . . .

The above definition shows what is contemplat-
ed under the expropriation act as "injurious affec-
tion" for which compensation may be allowed
under that act when, as here, no part of the land of
the claimant is acquired. This is damage for which
the statutory authority would be liable if the con-
struction were not under the authority of a statute.
This is the kind of damage for which this Court
held in C.N.R. v. Trudeau'0 that, because it is
claimable only under the statute it may be recov-
ered only in the manner therein provided. Locke J.
said for the majority (at p. 405):

The right of a claimant such as the respondent to
recover damages for injurious affection, if it exists, must
be founded upon s. 166 of the Railway Act, R.S.C.
1952, c. 234, which reads:

The company shall, in the exercise of the powers by
this or the Special Act granted, do as little damage as
possible, and shall make full compensation, in the

10 [1962] S.C.R. 398.

Il est maintenant n6cessaire d'examiner l'art. 47
de The Ontario Water Resources Act qui pr6voit:

[TRADUCTION] 47. Lorsqu'un terrain est expropri6
par une municipalit6 pour des ouvrages d'6puration des
eaux us6es ou souffre pr6judice de leur construction,
entretien ou fonctionnement, The Expropriation Act
s'applique.

The Expropriations Act (R.S.O. 1970, chap.
154) d6finit, A l'art. 1, le mot Apr6judices de la
mime fagon que l'art. 1 de The Expropriation Act
1968-1969:

[TRADUCTION] 1. (1) Dans la pr6sente loi,

e) apr6judices d6signe

(ii) lorsque l'autorit6 publique ne s'approprie pas
une partie du bien-fonds d'un propri6taire

a. la diminution de la valeur marchande du bien-
fonds du propri6taire, et
b. le dommage personnel et commercial,

r6sultant de la construction mais non de l'utilisation
des ouvrages par l'autorit6 publique, et dont celle-ci
serait responsable si la construction n'intervenait
pas en vertu d'une loi ...

Cette d6finition indique ce que la Loi sur l'ex-
propriation considbre comme un opr6judice> don-
nant droit A une indemnit6 en vertu de cette loi,
lorsque, comme en l'esp6ce, aucune partie du bien-
fonds du r6clamant n'est expropri6e. C'est un dom-
mage dont l'autorit6 publique serait responsable si
la construction n'intervenait pas en vertu d'une loi.
C'est pour ce genre de dommages que cette Cour a
jug6 dans C.N. c. Trudeau '0 que puisqu'ils ne
peuvent 8tre r6clambs qu'en vertu de cette loi, ils
ne peuvent l'8tre que de la fagon y pr6vue. Le juge
Locke a dit, au nom de la majorit6 (A la p. 405):

[TRADUCTION] Le droit d'un r6clamant comme l'in-
tim6, de recouvrer des dommages-int6r~ts pour le pr6ju-
dice subi, le cas 6ch6ant, doit 8tre fond6 sur l'art. 166 de
la Loi sur les chemins defer, S.R.C. 1952, chap. 234
qui dispose:

La compagnie doit faire, dans 1'exercice des pou-
voirs qui lui sont conf6r6s par la pr6sente loi ou par la
loi sp6ciale, le moins de dommages possible, et elle

10 [1962] R.C.S. 398.
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manner herein and in the Special Act provided, to all
persons interested, for all damage by them sustained
by reason of the exercise of such powers.

The same principle was applied in The Queen v.
Loiselle." This principle has no application when
the damages are claimed, as they are here, for an
illegal act. In such situation the public authority
which has not resorted to expropriation proceed-
ings, cannot claim immunity from suit before a
court of competent jurisdiction, although in some
circumstances the claim will be assessed on the
same basis as on an expropriation. Such was the
decision of this Court in Jalbert v. The Kingl2,
which was affirmed by the Privy Council. The
claim against the federal government was for com-
pensation for the taking of a water lot by the
Chicoutimi Harbour Commission, Davis J. said
speaking for the Court (at pp. 62-63):
... Technically the acts of the Dominion are acts of
trespass. There is no lawful authority for the actual
taking possession of the lands in question. From that
point of view the action in the Exchequer Court on the
petition of right should be treated, if a technical rule is
applied, as an action in trespass and the damages
assessed as in any other action in trespass. But virtually
the lands were expropriated and we think the proper
course is to proceed to determine the amount of compen-
sation to which the suppliant would have been entitled
had expropriation proceedings been taken....

In the instant case no land was taken and the
damages claimed are not for the legal conse-
quences of the execution of the drainage work by
proper means but by improper and unlawful
means. On the basis of the allegations which are
assumed to be true, the pumping that was the
cause of the damage was not inevitable, the work
could have been done by resorting to other means
or methods of execution.

For the above reasons I would dismiss the
appeals with costs. I would, however, vary the
judgment below so that the answer to the question
will read: "In an action by an owner of land in
negligence or nuisance from the pumping of

" [1962] S.C.R. 624.
12 [1937] S.C.R. 51 aff'd 1938, 82 sol. Jo. 252.

doit, de la manibre prescrite par la pr6sente loi et par
la loi sp6ciale, indemniser entibrement tous les int6res-
s6s pour les dommages qu'elle peut leur avoir caus6s
dans l'exercice de ses pouvoirs.

Le m8me principe a 6 appliqu6 dans La Reine
c. Loiselle. I Ce principe ne s'applique pas lorsque
les dommages r6sultent, comme en l'esp6ce, d'un
acte ill6gal. Dans ce cas, I'autorit6 publique qui n'a
pas recouru aux proc6dures d'expropriation, ne
peut faire valoir d'immunit6 devant le tribunal
comp6tent, mais, dans certaines circonstances, la
r6clamation sera 6valu6e sur la m8me base qu'au
cas d'expropriation. Telle a 6t la d6cision de cette
Cour dans Jalbert c. Le Roi 12, confirm6e par le
Conseil priv6. On r6clamait du gouvernement f6d6-
ral une indemnit6 pour l'appropriation d'une partie
du lit du Saguenay par la Commission du port de
Chicoutimi, le juge Davis a dit, parlant au nom de
la Cour (aux pp. 62-63):
[TRADUCTION] ... Th6oriquement, les actes accomplis
par le gouvernement f6d6ral sont une violation du droit
de propri6t6. On ne peut en droit justifier la prise de
possession effective de ce bien. En droit strict, I'action en
recouvrement de propri6t6 intent6e devant la Cour de
l'chiquier devrait 8tre trait6e comme une action en
violation du droit de propri6t6 et les dommages-intrits
6valu6s comme dans toute autre action en violation de ce
droit. Mais virtuellement il y a eu expropriation et nous
croyons convenable de d6terminer le montant de l'in-
demnit6 A laquelle le r6clamant a droit comme si des
proc6dures d'expropriation avaient 6t6 intent6es....

En l'espice, aucun terrain n'a 6t6 expropri6 et
les dommages ne sont pas r6clam6s pour les cons6-
quences juridiques de l'ex6cution des travaux de
drainage par des moyens l6gitimes mais par des
moyens illicites et ill6gaux. Sur le fondement des
all6gations pr6sum6es vraies, le pompage qui a
caus6 le dommage n'6tait pas in6vitable, le travail
aurait pu etre fait par d'autres moyens ou d'autres
m6thodes.

Pour les raisons susmentionn6es, je suis d'avis de
rejeter les pourvois avec d6pens, mais de modifier
toutefois la d6cision d'instance inf6rieure de fagon
a r6pondre A la question de la fagon suivante:
((Dans une action intent6e par le propri6taire d'un

" [1962] R.C.S. 624.
12 [1937] R.C.S. 51 conf. par 1938, 82 Sol. Jo. 252.
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ground water not flowing in a defined channel for
any damage resulting from the abstraction of such
water, no right of another owner to pump such
water avails as a defence in respect of any pump-
ing exceeding the quantity authorized under The
Ontario Water Resources Act".

Appeals dismissed with costs.

Solicitor for the appellant National Capital
Commission: Eileen Mitchell Thomas, Ottawa.

Solicitors for the appellant H.Q. Golder &
Associates Limited: Scott & Aylen, Ottawa.

Solicitors for the appellant De Leuw Cather
Canada, Limited: Outerbridge, Manning &
Mueller, Toronto.

Solicitors for the appellant Beaver Under-
ground Structures Limited: Gowling & Hender-
son, Ottawa.

Solicitors for the appellant Regional Munici-
pality of Ottawa- Carleton: Hughes, Amys,
Toronto.

Solicitors for the appellant Dibco Underground
Limited: Binks, Chilcott & Simpson, Ottawa.

Solicitors for the appellant Cosentino Con-
struction Company Limited: Fitzpatrick, O'Don-
nell & Poss, Toronto.

Solicitors for the respondents Pugliese et al.:
Nelligan, Power, Ottawa.

Solicitor for the respondents Dunn & Garvie:
Allan L. Morrison, Ottawa.

terrain, fond6e sur la n6gligence ou la (nuisance)
r6sultant du pompage d'une nappe d'eau souter-
raine ne suivant pas un cours d6termin6 dont
l'abaissement a caus6 des dommages, aucun droit
d'un autre propri6taire de pomper cette eau ne
peut etre invoqu6 en d6fense A l'6gard du pompage
qui exc6de en quantit6 celle qui est permise en
vertu de The Water Resources Act de l'Ontario.)

Pourvois rejetis avec dipens.

Procureur de l'appelante, la Commission de la
Capitale nationale: Eileen Mitchell Thomas,
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Procureurs de l'appelante, Cosentino Construc-
tion Company Limited: Fitzpatrick, O'Donnell &
Poss, Toronto.

Procureurs des intimis, Pugliese et autres: Nel-
ligan, Power, Ottawa.

Procureur des intimis, Dunn & Garvie: Allan L.
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Her Majesty The Queen Appellant;

and

Loise Chapin Respondent.

Sa Majest6 La Reine Appelante;

et

Loise Chapin Intime.

1979: February 7, 8; 1979: March 20.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Criminal law - Public welfare offence - Hunting
for migratory birds in baited area - Migratory Birds
Convention Act, R.S.C. 1970, c. M-12 - The Game
and Fish Act, R.S.O. 1970, c. 186, s. 88(2) - Migrato-
ry Birds Regulations, SOR/71-376, s. 14.

Mrs. Chapin went duck-hunting on the Balmoral
marsh, on property belonging to the Balmoral Hunt
Club of which her husband was part-owner. She was
accompanied by a friend and they were talking a lot as
they walked through the marsh. They walked along a
dyke road and then along some "duck-boards", five or
six inches in width, placed over the water and leading to
the blind from which the respondent intended to shoot.
Some time, and two ducks, later, Mrs. Chapin was
arrested by a conservation officer. The officer had been
in the area, had heard shots and had investigated. On his
way through the marsh, he came upon "a small pile of
soy beans, weed seeds and wheat", in the middle of the
dyke road and at the edge of the pond, some fifty yards
from the respondent's blind. It was generally accepted
that Mrs. Chapin did not know the grain was there until
it had been pointed out to her. Section 14(1) of the
Migratory Birds Regulations makes it unlawful to hunt
for migratory birds within one-quarter mile of a place
where bait has been laid.

The charge was dismissed by the justice of the peace,
who concluded that the offence was one which permitted
a defence of reasonable mistake of fact. He found that
Mrs. Chapin believed, on reasonable grounds, in a state
of facts (that no bait was there), which if true made her
act (hunting), an innocent one. The county court judge
allowed the crown appeal on the basis that the offence
was one of absolute liability. The Court of Appeal for
Ontario reversed, on the ground that mens rea is an
ingredient of the offence charged.

1979: 7, 8 f6vrier; 1979: 20 mars.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel - Infraction contre le bien-itre public
- Chasse aux oiseaux migrateurs dans un endroit o
un appit est placi - Loi sur la Convention concernant
les oiseaux migrateurs, S.R.C. 1970, chap. M-12 -
The Game and Fish Act, R.S.O. 1970, chap. 186, art.
88(2) - Rfglement sur les oiseaux migrateurs,
DORS/71-376, art. 14.

M11 Chapin est all6e chasser le canard dans le marais
Balmoral, une propri6t6 appartenant au Balmoral Hunt
Club, dont son mari 6tait actionnaire. Une amie l'ac-
compagnait et elles 6taient plong6es dans leur conversa-
tion quand elles ont travers6 le marais. Elles ont suivi
une route en remblai pour ensuite passer sur un <<caille-

botise d'une largeur de cinq ou six pouces plac6 au-des-
sus de l'eau pour aller A un gabion d'oa l'intimbe voulait
tirer. Un peu plus tard, alors qu'elle avait abattu deux
canards, Mme Chapin a 6t6 arr8t6e par un agent de
conservation. L'agent, qui 6tait dans les environs, avait
entendu les coups de feu et il faisait enqu&te. En traver-
sant le marais, ii a apergu <<un petit tas de faves soya,
d'herbes folles et de bl au milieu de la route en
remblai et au bord de l'6tang, A quelque 50 verges du
gabion de l'intime. Tout le monde semble admettre que
Mme Chapin ignorait la pr6sence des grains avant qu'on
ne lui en parle. Le paragraphe 14(1) du Rfglement sur
les oiseaux migrateurs interdit de chasser les oiseaux
migrateurs dans un rayon d'un quart de mille d'un
endroit oa un appAt a 6t6 placE.

L'accusation a 6t6 rejet6e par le juge de paix qui a
jug6 que l'infraction en 6tait une permettant d'invoquer
en d6fense l'erreur de fait raisonnable. II a jug6 que Mme
Chapin croyait, pour des motifs raisonnables, A des faits
(l'absence d'appit) qui, s'ils 6taient exacts, auraient
rendu son acte (la chasse) innocent. Le juge de la Cour
de comt6 a accueilli l'appel interjet6 par le ministbre
public en prenant pour acquis que l'infraction en 6tait
une de responsabilit6 absolue. La Cour d'appel de I'On-
tario a infirm6 cette d6cision, jugeant que la mens rea
6tait un 616ment de l'infraction imput6e.
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Held: The appeal should be dismissed.

The offence created by s. 14(1) of the Regulations
cannot be characterized as a "crime in the true sense".
The Migratory Birds Convention Act is a regulatory
statute enacted for the general welfare of the Canadian
public and its wildlife. Section 14(1) creates a "public
welfare offence" and it is not subject to the presumption
of full mens rea.

Following the Sault Ste. Marie case, [1978] 2 S.C.R.
1299, public welfare offences would prima facie fall in
the category of strict liability. Hunting of migratory
birds is not prohibited, but controlled. While the offence
is summary conviction in nature, serious consequences
follow from conviction, including loss of hunting privi-
leges, forfeiture of guns and equipment and fines and
potential imprisonment. The public interest, as
expressed in the Convention, does not require that s. 14
of the Regulations be interpreted so that an innocent
person should be convicted without fault. Hunting being
a permitted sport, it would be a practical impossibility
for a hunter to search a circular area having a diameter
of half a mile for the presence of illegally deposited bait,
before hunting. This view of subs. (1) of s. 14 is rein-
forced by a consideration of subs. (4), which provides
for legal baiting and posting of notices of legal baiting.
Parliament could not have intended to afford a person
hunting within a quarter mile of an illegally baited area
any less protection than that afforded in relation to a
legally baited area. The offence is therefore not one of
absolute liability.

The offence created by s. 14(1) is one of strict liabili-
ty, a classic example of the second category delineated
in the Sault Ste. Marie case. An accused may absolve
himself on proof that he took all the care which a
reasonable man might have been expected to take in all
the circumstances or, in other words, that he was in no
way negligent.

On all of the evidence, it would have been unreason-
able to convict the respondent and therefore a new trial
ought not be directed.

R. v. Sault Ste. Marie, [1978] 2 S.C.R. 1299, 3 C.R.
(3d) 30; Thibodeau v. R., [1955] S.C.R. 646 followed;
R. v. Hickey (1976), 12 O.R. (2d) 578 rev'd 13 O.R.
(2d) 228; R. v. Pierce Fisheries Ltd., [1971] S.C.R. 5
distinguished; Sherras v. De Rutzen, [1895] 1 Q.B. 918
referred to.

APPEAL from a judgment of the Court of
Appeal for Ontario allowing an appeal from a

Arrit: Le pourvoi doit 6tre rejet6.

L'infraction cr66e par le par. 14(1) du R6glement ne
peut pas 8tre qualifi6 de acrime au plein sens du termeo.
La Loi sur la Convention concernant les oiseaux migra-
teurs est une loi de r6glementation 6dict6e pour le
bien-8tre g6n6ral du public canadien et de la faune. Le
paragraphe 14(1) cr6e une (infraction contre le bien-8tre
public)) qui n'est pas assujettie A la pr6somption de mens
rea proprement dite.

Suivant l'arr6t Sault Ste-Marie, [1978] 2 R.C.S.
1299, les infractions contre le bien-8tre public appartien-
nent g6n6talement A la cat6gorie de la responsabilit6
stricte. La chasse aux oiseaux migrateurs n'est pas
interdite, mais r6glement6e. Bien qu'on poursuive par
d6claration sommaire de culpabilit6 pour cette infrac-
tion, une d6claration de culpabilit6 entraine de graves
cons6quences telles que la perte des privilfges de chasse,
la confiscation des fusils et autre 6quipement, des amen-
des et l'emprisonnement 6ventuel. L'int6rt public invo-
qu6 dans la Convention n'exige pas que l'art 14. du
R~glement soit interpr6t6 de favon A condamner un
innocent sans qu'il y ait faute. La chasse est un sport
autoris6 et il serait pratiquement impossible pour un
chasseur de fouiller une r6gion d'un demi-mille de dia-
metre pour s'assurer avant de chasser qu'on n'y a plac6
aucun appdt illicite. Ce point de vue quant au par. 14(1)
est renforc6 par le texte du par. 4 qui parle d'appit
l6galement plac6 et d'affichage le signalant. Le 16gisla-
teur ne peut pas avoir eu l'intention d'accorder moins de
protection & une personne qui chasse A moins d'un quart
de mille d'un appit ill6galement plac6 qu'en regard d'un
appit 16galement plac6. L'infraction n'en est donc pas
une de responsabilit6 absolue.

Le paragraphe 14(1) cr6e une infraction de responsa-
bilit6 stricte, un exemple classique de la deuxiame cat6-
gorie d6finie dans l'arrit Sault Ste-Marie. Un accus6
peut 6carter sa responsabilit6 en prouvant qu'il a pris
toutes les pr6cautions qu'un homme raisonnable aurait
prises dans les circonstances ou, en d'autres mots, qu'il
n'a 6t6 aucunement n6gligent.

Compte tenu de toute la preuve, il serait d6raison-
nable de condamner l'intim6e et il ne convient donc pas
d'ordonner un nouveau procks.

Jurisprudence: arr8ts suivis: R. c. Sault Ste-Marie,
[1978] 2 R.C.S. 1299, 3 C.R. (3d) 30; Thibodeau c. R.,
[1955] R.C.S. 646; distinction faite avec les arrits: R. v.
Hickey (1976), 12 O.R. (2d) 578 inf. 13 O.R. (2d) 228;
R. c. Pierce Fisheries Ltd., [1971] R.C.S. 5; Sherras v.
De Rutzen, [18951 1 Q.B. 918.

POURVOI A l'encontre d'un arret de la Cour
d'appel de l'Ontario, qui a accueilli un appel d'un
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judgment of Beardall Co. Ct. J. on a trial de novo
of a charge under s. 14(1) of the Migratory Birds
Regulations, SOR/71-376. Appeal dismissed,
solicitor and client costs pursuant to terms under
which leave was granted.

J. Douglas Ewart, for the appellant.

John Brown, Q.C., for the respondent.

The judgment of the Court was delivered by

The Facts

DICKSON J.-Mrs. Loise Chapin went duck
hunting in the Balmoral marsh, near Chatham,
one windy afternoon in mid-October, 1976. She
was accompanied by a friend whom she had not
seen for some time. As they walked through the
marsh they were, she testified, talking a lot, and
not paying attention to anything but the beautiful
day. They reached a dyke road, walked along it a
short distance, then along some "duck boards",
five or six inches in width, placed over water and
leading to a duck blind from which Mrs. Chapin
intended to shoot.

Some time, and two ducks, later, Mrs. Chapin
was arrested by a conservation officer of the
Ontario Ministry of Natural Resources. He had
been in the area and heard shots. Leaving his car
he proceeded on foot through two gates, down
through a small canal gully, over scrub land,
across a corn field, and finally arrived at a road
leading to a small pond. The road, over which Mrs.
Chapin and her friend has passed earlier, was
approximately 12 feet in width, and composed of a
mixture of mud and gravel. As the conservation
officer approached the pond he observed, in the
centre of the road, and about ten feet from the
water's edge, a small pile of soy beans, weed seeds
and wheat, like the gleanings from a harvesting
operation on a farm. The officer said that he was
practically on top of the pile before he noticed it. It
was a small pile, about a foot to a foot and a half
in length, three inches wide and approximately two
inches in depth. The blind from which Mrs.
Chapin had been shooting was located some dis-
tance out from the edge of the pond and about 50

jugement du juge Beardall de la Cour de comt6, au
procks de novo suite A une accusation en vertu du
par. 14(1) du Rfglement sur les oiseaux migra-
teurs, DORS/71-376. Pourvoi rejet6, d6pens entre
avocat et client conform6ment aux conditions de
l'autorisation d'appel.

J. Douglas Ewart, pour l'appelante.

John Brown, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

Lesfaits

LE JUGE DICKSON-Par un aprbs-midi de
grand vent, vers la mi-octobre 1976, Mmn Loise
Chapin est all6e chasser le canard dans le marais
Balmoral, prbs de Chatham. Une amie, qu'elle
n'avait pas vue depuis quelque temps, I'accompa-
gnait. Elle a t6moign6 qu'elles 6taient plong6es
dans leur conversation quand elles ont travers6 le
marais et n'ont remarqu6 rien d'autre que le beau
temps. Elles sont arriv6es A une route en remblai et
l'ont suivie sur une courte distance pour ensuite
passer sur un xcaillebotis> d'une largeur de cinq ou
six pouces plac6 au-dessus de l'eau pour aller A un
gabion d'od Mm- Chapin voulait tirer.

Un peu plus tard, alors qu'elle avait abattu deux
canards, Mme Chapin a 6t6 arrt6e par un agent de
conservation du ministbre des Richesses naturelles
de l'Ontario. II 6tait dans les environs et avait
entendu les coups de feu. Laissant sa voiture, il est
pass6 A pied par deux barribres, dans un petit
ravin, A travers des broussailles, puis dans un
champ de mais et est finalement parvenu A une
route conduisant A un petit 6tang. Le chemin de
terre et de gravier que Mme Chapin et son amie
avaient emprunt6 plus tit avait environ douze
pieds de large. A l'approche de l'6tang, I'agent de
conservation a remarqu6, au milieu du chemin, A
environ dix pieds du bord de l'eau, un petit tas de
f~ves soya, d'herbes folles et de bl6, semblables A
des glanes aprbs la moisson. L'agent a dit n'avoir
apergu le tas qu'au moment oa il allait y poser le
pied. Il s'agissait d'un petit tas, d'environ un pied A
un pied et demi de longueur, trois pouces de
largeur et environ deux pouces d'6paisseur. Le
gabion d'oa Mme Chapin tirait 6tait situ6 A une
certaine distance du bord de l'6tang et A environ 50
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yards from the pile. The officer also noted grain in
the water on either side of the board walk.

Mrs. Chapin testified that she was unaware of
the presence of the grain. It was a very windy day
and many things were flying around the marsh.
When she walked along the duck boards, in hip
waders and carrying a gun, her sole concern was to
avoid falling into the water. It seems to be general-
ly accepted that Mrs. Chapin did not know that
the grain was there until it was pointed out to her
by the conservation officer. Even then she did not
know what it was. She was shooting on private
property belonging to the Balmoral Hunt Club, of
which her husband was part owner. During the
trial there was vague reference by defence counsel
to "spite baiting" but no evidence adduced to
indicate by whom or in what circumstances the
grain had been deposited.

The Migratory Birds Regulations

Now, it is unlawful to hunt for migratory birds
within one-quarter mile of a place where bait has
been deposited. Section 14 of the Migratory Birds
Regulations, SOR/71-376, as amended, reads:

14. (1) Subject to subsection (2), no person shall
hunt for migratory game birds within one-quarter mile
of any place where bait has been deposited.

(2) Subsection (1) does not apply to a place where bait
has been deposited, if

(a) a game officer inspects that place and declares
that it is clear of bait, and
(b) seven days have elapsed since the inspection
referred to in paragraph (a).

(3) Where bait is deposited in a place after an inspec-
tion referred to in subsection (2), that subsection ceases
to apply to that place for the remainder of the open
season.
(4) No person shall deposit bait in any place during the
period commencing seven days before the open season
applicable in that place and ending on the day immedi-
ately following the last day of the open season in that
place unless that person, at least thirty days prior to
placing the bait,

(a) obtains the consent in writing of

verges du tas. L'agent a 6galement remarqu6 des
grains dans l'eau de chaque c6t6 du caillebotis.

Mme Chapin a t6moign6 qu'elle ignorait la pr6-
sence des grains. Par cette journ6e de grand vent,
beaucoup de choses voltigeaient prbs du marais.
Son seul souci, alors qu'elle marchait sur le caille-
botis, en cuissardes et avec son fusil, 6tait de ne
pas tomber A l'eau. Tout le monde semble admet-
tre que Mme Chapin ignorait le pr6sence des grains
avant que l'agent de conservation ne lui en parle.
Et m8me alors, elle ne savait pas ce que c'6tait.
Elle chassait sur une propri6t6 priv6e appartenant
au Balmoral Hunt Club, dont son mari 6tait
actionnaire. Au procks, I'avocat de la d6fense a
vaguement parl6 d'<<appit malicieuxo, mais aucune
preuve visant A identifier par qui ou A d6crire
comment les grains avaient 6t6 d6pos6s n'a 6t6
pr6sent6e.

Le Rfglement sur les oiseaux migrateurs

Il est maintenant interdit de chasser les oiseaux
migrateurs dans un rayon d'un quart de mille d'un
endroit oil un appit a 6t6 plac6. L'article 14 du
Rfglement sur les oiseaux migrateurs, DORS/
71-376, modifi6, pr6voit:

14. (1) Sous r6serve du paragraphe (2), il est interdit
de chasser les oiseaux migrateurs consid6r6s comme
gibier dans un rayon d'un quart de mille d'un endroit oa
un appAt a 6t6 plac6.

(2) Le paragraphe (1) ne s'applique pas A un endroit oA
un appdt a 6t6 plac6 si

a) un garde-chasse, aprbs avoir examin6 cet endroit,
d6clare qu'il est libre de tout appit, et si
b) sept jours se sont 6coul6s depuis la date de l'ins-
pection mentionn6e A l'alin~a a).

(3) Lorsqu'un appAt a 6t6 plac6 A un endroit ayant fait
l'objet d'une inspection mentionn6e au paragraphe (2),
ce paragraphe cesse de s'appliquer A cet endroit, pour le
reste de la saison de chasse.

(4) 11 est interdit A quiconque de placer un appit A un
endroit quelconque au cours de la p6riode commenqant
sept jours avant l'ouverture de la saison de chasse appli-
cable A l'endroit et se terminant le lendemain du dernier
jour de cette saison de chasse, A moms que, au moms
trente jours avant de placer son appit,

a) il n'ait obtenu le consentement, donn6 par 6crit,
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(i) every landowner and every lessee or tenant
whose land is located within one-quarter mile of
that place, and
(ii) the Director and the Chief Game officer of a
province, and

(b) posts in that place signs of a type and wording
satisfactory to, and in a location designated by, the
Director.

(5) A consent obtained pursuant to paragraph (4)(a) is
valid in respect of the open season in respect of which it
was obtained.
(6) Subsection (4) does not apply to the holder of a
permit referred to in section 19 or 20 who places bait

(a) in a confined area specified in his permit, or
(b) at a distance of not less than one-quarter mile
from an area where the hunting of migratory birds is
permitted

for the sole purpose of feeding migratory birds lawfully
in his possession.
(7) For the purpose of subsection (1), any area

(a) of standing crops, whether flooded or not,
(b) of harvested crop land that is flooded,
(c) where crops are properly shocked in the field
where they grow, or
(d) where grain is scattered solely as a result of
normal agricultural or harvesting operations

shall not be regarded as a place where bait has been
deposited.

Section 12(1) of the Migratory Birds Conven-
tion Act R.S.C. 1970, c. M-12 provides:

12. (1) Every person who violates this Act or any regu-
lation is, for each offence, liable upon summary convic-
tion to a fine of not more than three hundred dollars and
not less than ten dollars, or to imprisonment for a term
not exceeding six months, or to both fine and
imprisonment.

The Judicial History of the Case

Mrs. Chapin was charged with contravening s.
14(1) of the Regulations and appeared before
Justice of the Peace Robert Walker, who dismissed
the charge. After considering the penalty, possible
damage to the public, and type of offence, he held
that s. 14(1) of the Migratory Birds Regulations
was not a mens rea offence. On the authority of
the Ontario Divisional Court judgment in R. v.

(i) de tout propri6taire foncier, locataire ou occu-
pant dont le terrain est situ6 A moins d'un quart de
mille de cet endroit, et
(ii) du Directeur et du garde-chasse en chef de la
province, et

b) n'ait affich6 A cet endroit des 6criteaux conformes
aux instructions du Directeur touchant le moddle, le
libell6 et le lieu de leur installation.

(5) Un consentement obtenu en conformit6 de l'alin6a
4a) ne vaut que pour la saison de chasse A I'6gard de
laquelle il a 6t6 obtenu.
(6) Le paragraphe (4) ne s'applique pas au titulaire
d'un permis, vis6 aux articles 19 ou 20, qui place un
appit

a) dans une enceinte sp6cifi6e dans son permis, ou
b) A un quart de mille au moins de tout endroit o6 la
chasse aux oiseaux migrateurs est permise,

A seule fin de nourrir des oiseaux migrateurs licitement
en sa possession.
(7) Aux fins de l'application du paragraphe (1), une
zone

a) de r6coltes sur pied, inond6es ou non,
b) de chaumes inond6s,
c) de r6coltes bien moyett6es A l'endroit oi elles ont
6t6 cultiv6es, ou
d) de c6r6ales r6pandues A la suite de pratiques nor-
males de culture ou de moisson

n'est pas consid6r6e comme un endroit oa un appit a 6t6
plac6.

Le paragraphe 12(1) de la Loi sur la Conven-
tion concernant les oiseaux migrateurs, S.R.C.
1970, chap. M-12, pr6voit:

12. (1) Quiconque viole quelque disposition de la pr6-
sente loi ou d'un rbglement est, pour chaque contraven-
tion, passible, aprbs d6claration sommaire de culpabilit6,
d'une amende de dix A trois cents dollars, ou d'un
emprisonnement d'au plus six mois, ou de ces deux
peines A la fois.

L'historique judiciaire de la cause

Mme Chapin est accus6e d'avoir enfreint le par.
14(1) du R6glement et a comparu devant le juge
de paix Robert Walker qui a rejet6 l'accusation.
Aprbs avoir consid6r6 la peine encourue, les dom-
mages possibles pour le public et le type d'infrac-
tion, il a jug6 que le par. 14(1) du Rfglement sur
les oiseaux migrateurs ne cr6ait pas une infraction
exigeant la mens rea. S'appuyant sur la d6cision de
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Hickey ' the justice concluded that a s. 14(1)
offence is an offence leaving open the defence of
reasonable mistake of fact. After reviewing all the
evidence, he found that Mrs. Chapin believed, on
reasonable grounds, in a state of facts (that no bait
was there), which if true made her act (hunting),
an innocent one.

The Crown appealed. Judge Beardall of the
Country Court of the County of Kent allowed the
appeal. He held that s. 14(1) of the Migratory
Birds Regulations created an offence of absolute
liability and hence no mens rea need be proven. He
also concluded that R. v. Hickey, supra, was not
applicable. He was of the view that the defence of
honest mistake was not available to Mrs. Chapin.
After referring to Hickey, and the evidence in that
case of a faulty speedometer on a charge of speed-
ing, he said:

In this case there is no such evidence, and, no cor-
roborative evidence of any kind, to establish that Mrs.
Chapin was led astray by anything, said or observed,
into believing that the pond was not baited. She might
have been careless in not asking to find out, but nobody
told her-or there is no evidence that anyone told her-
that the pond was not baited; that she had a right to rely
on some other express evidence merely from the fact
that she didn't observe and didn't know.

With respect this passage contains two errors in
law (i) in the assumption that corroborative evi-
dence is necessary and (ii) in placing upon Mrs.
Chapin the onus of establishing that she had been
misled into believing that the pond was not baited.
The judge imposed a standard based upon the
premise that other people would act illegally.

Mrs. Chapin appealed, and the Court of Appeal
for Ontario allowed her appeal, Houlden J.A. dis-
senting. Mr. Justice Weatherston, with whom Mr.
Justice Brooke concurred, dealt first with the
argument that the accused was entitled to be
acquitted if she honestly and reasonably believed
in a mistaken set of facts which, if true, would
render her act an innocent one. He said:

](1976), 12 O.R. (2d) 578.

la Cour divisionnaire de l'Ontario dans l'affaire R.
v. Hickey', le juge a conclu que l'infraction cr66e
par le par. 14(1) permettait d'invoquer en d6fense
l'erreur de fait raisonnable. Aprbs avoir examin6
toute la preuve, il a jug6 que Mme Chapin croyait,
pour des motifs raisonnables, A des faits (l'absence
d'appit) qui, s'ils 6taient exacts, auraient rendu
son acte (la chasse) innocent.

Le ministbre public a interjet6 appel. Le juge
Beardall de la Cour du comt6 de Kent a accueilli
l'appel. II a jug6 que le par. 14(1) du Riglement
sur les oiseaux migrateurs cr6ait une infraction de
responsabilit6 absolue pour laquelle il n'6tait donc
pas n6cessaire de prouver la mens rea. II a conclu
6galement que R. v. Hickey, pr6cit6, ne s'appli-
quait pas. II 6tait d'avis que Mme Chapin ne pou-
vait invoquer en d6fense l'erreur commise de bonne
foi. Aprbs avoir mentionn6 l'affaire Hickey et la
preuve relative au mauvais fonctionnement du
compteur de vitesse dans ce cas d'accusation d'ex-
cas de vitesse, il a dit:

[TRADUCTION] En l'esp6ce, aucune preuve de cette
nature ni aucune preuve corroborante n'6tablit que Mme
Chapin a 6t6 induite en erreur par quelque chose qui lui
a fait croire qu'aucun appit n'avait 6t6 plac6 dans
l'6tang. Elle a peut-8tre fait preuve d'insouciance en ne
s'informant pas, mais personne ne lui a dit - ou aucune
preuve n'6tablit que quelqu'un lui a dit - qu'aucun appit
n'avait 6t6 plac6 dans l'6tang; qu'elle pouvait s'appuyer
sur d'autres 616ments de preuve explicite du simple fait
qu'elle ne savait rien et n'avait rien remarqu6.

Avec 6gards, ce passage contient deux erreurs de
droit car (i) il pr6sume la n6cessit6 d'une preuve
corroborante et (ii) il exige que Mme Chapin 6ta-
blisse qu'on lui avait fait croire, A tort, qu'aucun
appAt n'avait 6t6 plac6 dans l'6tang. Le juge a
impos6 un critbre fond6 sur la pr6misse que d'au-
tres personnes auraient agi ill6galement.

Me Chapin a interjet6 appel et la Cour d'appel
de l'Ontario lui a donn6 gain de cause, avec une
dissidence du juge Houlden. Le juge Weatherston,
auquel s'est ralli6 le juge Brooke, a trait6 d'abord
de l'argument selon lequel l'accus6e devait 8tre
acquitt6e si elle croyait de bonne foi, pour des
motifs raisonnables, A un 6tat de faits inexistant
qui, s'il avait exist6, aurait rendu son acte inno-
cent. II a dit:

1(1976), 12 O.R. (2d) 578.
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Whether or not it is the law of this country, it requires
an affirmative finding of fact by the trial judge that the
accused was honestly mistaken on reasonable grounds.

He then quoted the passage from the judgment of
Judge Beardall which I have set out above, and
said:

Since he made no affirmative finding of fact in favour
of the accused, we are unable to dispose of this appeal
on the basis of this defence, assuming it was available to
her.

Mr. Justice Weatherston disposed of the case in
favour of Mrs. Chapin. He held that mens rea was
an ingredient of the offence charged. As the trial
judge had not rejected Mrs. Chapin's evidence that
she did not know of the presence of the bait, the
majority concluded that she was entitled to be
acquitted. Mr. Justice Houlden did not think that
the offence was one requiring mens rea, nor did he
consider the mistake of Mrs. Chapin to have been
a reasonable one.

The case has now, by leave, reached this Court.
There are two preliminary observations. First, the
judicial history of the case, all before the judgment
of this Court in R. v. Sault Ste. Marie 2 , provides
an interesting example of the courts attempting to
come to grips with the classic sort of regulatory
offence. The three courts which have dealt with
the matter to date have characterized the offence
in three different ways. Justice of the Peace
Walker treated it as an offence of strict liability to
which the accused could plead that she committed
the offence under an honest and reasonable mis-
take of fact. Judge Beardall considered it to be one
of absolute liability. The Court of Appeal majority
regarded it as a mens rea offence, while Mr.
Justice Houlden regarded it as one of absolute
liability.

In Sault Ste. Marie at pp. 1325-1326 this Court
recognized three categories of offences, according
to the mental element requisite for conviction,
rather than the traditional two:

2 [1978] 2 S.C.R. 1299, 3 C.R. (3d) 30.

[TRADUCTION] Que ce soit ou non la loi de ce pays, il
faut pour cela que le juge du proc6s soit parvenu A une
conclusion de fait positive que l'accus6e a fait une erreur
de bonne foi pour des motifs raisonnables.

II a ensuite cit6 le passage susmentionn6 de la
d6cision du juge Beardall et a dit:

[TRADUCTION] Puisqu'il n'est parvenu A aucune con-
clusion de fait positive en faveur de l'accus6e nous ne
pouvons trancher cet appel en fonction de ce moyen, A
supposer qu'elle puisse l'invoquer.

Le juge Weatherston a donn6 gain de cause A Mme
Chapin. II a jug6 que la mens rea 6tait un 616ment
de l'infraction imput6e. Puisque le juge du procks
n'avait pas rejet6 le t6moignage de Mme Chapin,
selon lequel elle ignorait la pr6sence de l'appit, la
majorit6 a d6cid6 qu'elle devait 8tre acquitt6e. Le
juge Houlden ne croyait pas que cette infraction
exigeait la mens rea et n'a pas jug6 raisonnable
l'erreur de Me Chapin.

Cette affaire est maintenant devant cette Cour,
sur autorisation. Deux observations pr6liminaires
s'imposent. D'abord, I'histoire judiciaire de l'af-
faire, qui est ant6rieure A l'arr8t de cette Court R.
c. Sault Ste-Marie2 , fournit un exemple int6res-
sant des efforts des tribunaux pour tenter de r6sou-
dre le probl6me classique des infractions r6glemen-
taires. Les trois tribunaux qui ont examin6 cette
affaire ont qualifi6 l'infraction de trois fagons dif-
f6rentes. Le juge de paix Walker l'a consid6r6e
comme une infraction de responsabilit6 stricte qui
permettait A l'accus6e d'invoquer en d6fense l'er-
reur de fait raisonnable commise de bonne foi. Le
juge Beardall I'a consid6r6e comme une infraction
de responsabilit6 absolue. La majorit6 de la Cour
d'appel 6tait d'avis qu'il s'agissait d'une infraction
exigeant la mens rea, alors que le juge Houlden l'a
consid6r6e comme une infraction de responsabilit6
absolue.

Dans l'arrat Sault Ste-Maire, aux pp. 1325 et
1326, cette Cour a reconnu, au lieu des deux
cat6gories traditionnelles, trois cat6gories d'infrac-
tions selon l'616ment moral exig6 pour qu'il y ait
condamnation:

2 [1978] 2 R.C.S. 1299, 3 C.R. (3d) 30.
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1. Mens rea offences in which some positive state of
mind such as intent, knowledge, or recklessness must be
proved by the prosecution either as an inference from
the nature of the act committed or by additional
evidence.

2. Strict liability offences in which there is no necessity
for the prosecution to prove the existence of mens rea;
the doing of the prohibited act prima facie imports the
offence, leaving it open to the accused to avoid liability
by proving that he took all reasonable care. This involves
consideration of what a reasonable man would have
done in the circumstances. The defence will be available
if the accused reasonably believed in a mistaken set of
facts which, if true, would render the act or omission
innocent, or if he took all reasonable steps to avoid the
particular event.

3. Absolute liability offences where it is not open to the
accused to exculpate himself by showing that he was
free of fault.

In further explanation the following passage
appears in the judgment at p. 1326.

Offences which are criminal in the true sense fall in the
first category. Public welfare offences would prima facie
be in the second category. They are not subject to the
presumption of full mens rea. An offence of this type
would fall in the first category only if such words as
"wilfully", "with intent", "knowingly" or "intentional-
ly" are contained in the statutory provision creating the
offence. On the other hand, the principle that punish-
ment should in general not be inflicted on those without
fault applies. Offences of absolute liability would be
those in respect of which the Legislature had made it
clear that guilt would follow proof merely of the pros-
cribed act. The overall regulatory pattern adopted by
the Legislature, the subject matter of the legislation, the
importance of the penalty and the precision of the
language used will be primary considerations in deter-
mining whether the offence falls into the third category.

The Crown argues that the offence is one of
absolute liability or in the alternative, strict liabili-
ty. The respondent contends that it is one requiring
full mens rea or, if not, a strict liability offence.

1. Les infractions impliquant la mens rea, dans lesquel-
les en l'existence rbelle d'un 6tat d'esprit, comme l'inten-
tion, la connaissance, l'insouciance, doit 8tre prouv6e par
la poursuite soit qu'on puisse conclure A son existence vu
la nature de l'acte commis, soit par preuve sp~cifique.

2. Les infractions de responsabilit6 stricte dans lesquel-
les il n'est pas n6cessaire que la poursuite prouve l'exis-
tence de la mens rea; I'accomplissement de l'acte com-
porte une pr~somption d'infraction, laissant a l'accus6 la
possibilit6 d'6carter sa responsabilit6 en prouvant qu'il a
pris toutes les pr6cautions n6cessaires. Ceci comporte
1'examen de ce qu'une personne raisonnable aurait fait
dans les circonstances. La d6fense sera recevable si
l'accus6 croyait pour des motifs raisonnables A un 6tat
de faits inexistant qui, s'il avait exist6, aurait rendu
l'acte ou l'omission innocent, ou si l'accus6 a pris toutes
les pr6cautions raisonnables pour 6viter l'6v6nement en
question.

3. Les infractions de responsabilit6 absolue o6 il n'est
pas loisible A I'accus6 de se disculper en d6montrant
qu'il n'a commis aucune faute.

On trouve aussi cette explication suppl6men-
taire, A la p.1326 de l'arr8t:

Les infractions criminelles dans le vrai sens du mot
tombent dans la premiere cat6gorie. Les infractions
contre le bien-8tre public appartiennent g6ndralement A
la deuxibme cat6gorie. Elles ne sont pas assujetties A la
prbsomption de mens rea proprement dite. Une infrac-
tion de ce genre tombera dans la premiere cat6gorie
dans le seul cas o6 l'on trouve des termes tels que
<volontairemento, ((avec l'intention del, asciemments ou
(intentionnellement dans la disposition cr6ant l'infrac-
tion. En revanche, le principe selon lequel une peine ne
doit pas ftre inflig6e A ceux qui n'ont commis aucune
faute est applicable. Les infractions de responsabilit6
absolue seront celles pour lesquelles le l6gislateur indi-
que clairement que la culpabilit6 suit la simple preuve
de l'accomplissement de l'acte prohib6. L'6conomie
g6n6rale de la r6glementation adopt6e par le 16gislateur,
I'objet de la 16gislation, la gravit6 de la peine et la
pr6cision des termes utilis6s sont essentielles pour d6ter-
miner si l'infraction tombe dans la troisibme cat6gorie.

Le ministbre public pr6tend qu'il s'agit d'une
infraction de responsabilit6 absolue ou, tout au
moins, de responsabilit6 stricte. L'intimbe pr6tend
qu'il s'agit d'une infraction exigeant la mens rea
proprement dite ou, tout au plus, d'une infraction
de responsabilit6 stricte.
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Not a "mens rea" Offence

One would be hard pressed to characterize the
offence created by s. 14(1) of the Migratory Birds
Regulations as a "crime in the true sense". Viola-
tion is punishable upon summary conviction and
not indictment. One must note the absence of the
usual signals connoting mens rea such as "wilful-
ly" or "with intent". In contrast, to take an exam-
ple, s. 10 of the Migratory Birds Convention Act
commences "Any person who wilfully refuses to
furnish information or wilfully furnishes false
information to a game officer ....

The Migratory Birds Convention Act is a
regulatory statute enacted by the Parliament of
Canada for the general welfare of the Canadian
public, not to mention the welfare of the ducks.
The purpose of the legislation is expressed in the
preamble to the Migratory Birds Convention,
which has been sanctioned, ratified and confirmed
by s. 2 of the Act, and which reads in part as
follows:

Whereas many species of birds in the course of their
annual migrations traverse certain parts of the Domin-
ion of Canada and the United States; and

Whereas many of these species are of great value as a
source of food or in destroying insects which are injuri-
ous to forests and forage plants on the public domain, as
well as to agricultural crops, in both Canada and the
United States, but are nevertheless in danger of extermi-
nation through lack of adequate protection during the
nesting season or while on their way to and from their
breeding grounds;

His Majesty the King of the United Kingdom of Great
Britain and Ireland and of the British dominions beyond
the seas, Emperor of India, and the United States of
America, being desirous of saving from indiscriminate
slaughter and of insuring the preservation of such
migratory birds as are either useful to man or are
harmless, have resolved to adopt some uniform system of
protection which shall effectively accomplish such
objects.

Cette infraction n'exige pas la <<mens rean

On serait bien embarass6 de devoir qualifier
l'infraction cr66e par le par. 14(1) du Riglement
sur les oiseaux migrateurs de ((crime au plein sens
du terme)). La violation est punissable sur d6clara-
tion sommaire de culpabilit6 et non sur mise en
accusation. On remarquera l'absence des mots
indicateurs de la mens rea, comme avolontaire-
ment)) ou ((avec l'intention des. Par contraste, pour
prendre un exemple, I'art. 10 de la Loi sur la
Convention concernant les oiseaux migrateurs
d6bute par ((Est coupable de contravention A la
pr6sente loi quiconque refuse volontairement de
fournir des renseignements ou communique volon-
tairement de faux renseignements A un garde-
chasse .. .)) .

La Loi sur la Convention concernant les oiseaux
migrateurs est une loi de r6glementation 6dict6e
par le Parlement du Canada pour le bien-6tre
g6n6ral du public canadien, pour ne rien dire de la
protection des canards. Le but de la 16gislation est
6nonc6 dans le pr6ambule de la Convention con-
cernant les oiseaux migrateurs, laquelle a 6t6
sanctionn6e, ratifi6e et confirm6e par l'art. 2 de la
Loi. En voici un extrait:

Attendu que certaines espices d'oiseaux traversent au
cours de leurs migrations annuelles certaines parties du
Canada et des Ltats-Unis; et

Attendu qu'un grand nombre de ces esp6ces ont une
valeur importante au point de vue alimentaire, ou au
point de vue de la destruction des insectes qui nuisent
aux forts et aux plantes fourrag6res sur les terres
publiques, ainsi qu'aux r6coltes agricoles, tant au
Canada qu'aux Etats-Unis, mais que ces esp6ces sont en
danger d'6tre extermin6es, A cause du manque de protec-
tion ad6quate pendant la saison de la ponte ou pendant
qu'elles se rendent A leurs terrains de reproduction ou
qu'elles en reviennent;

Sa Majest6 le Roi du Royaume-Uni de Grande-Breta-
gne et d'Irlande et des Dominions britanniques d'outre-
mer, Empereur des Indes, et les ttats-Unis d'Am6rique,
d6sireux de sauver du massacre g6n6ral les oiseaux
migrateurs qui sont utiles A l'homme ou inoffensifs, et
d'assurer la conservation de ces oiseaux, ont d6cid6
d'adopter un systhme uniforme de protection qui accom-
plira cet objet d'une fagon efficace.
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Article I of the Convention, attached as a
Schedule to the Act, describes the migratory game
birds included in the terms of the Convention.
Article II provides for close seasons "during which
no hunting shall be done except for scientific or
propagating purposes under permits issued by
proper authorities". Article III provides for a con-
tinuous close season on certain migratory game
birds. Article IV provides for special protection to
be given the wood duck and the eider duck. Article
V provides for the prohibition of the taking of
nests or eggs, and Article VI for the prohibition of
the shipment or export of migratory birds or their
eggs during the continuance of the close season.
Finally, Article VII provides for the issuance of
permits to kill migratory birds which, under
extraordinary conditions, may become seriously
injurious to the agricultural or other interests in
any particular community.

The Migratory Birds Convention Act authorizes
the making of Migratory Birds Regulations for
the purpose of effecting the public welfare goals of
the Migratory Birds Convention. Section 4 of the
Act provides in part:
4. (1) The Governor in Council may make such regula-
tions as are deemed expedient to protect the migratory
game, migratory insectivorous and migratory nongame
birds that inhabit Canada during the whole or any part
of the year.

(2) Subject to the provisions of the Convention, the
regulations may provide,

(b) for limiting the number of migratory game birds
that may be taken by a person in any specified time
during the season when the taking of such birds is
legal, and providing the manner in which such birds
may then be taken and the appliances that may be
used therefor;

It seems clear that the offence of hunting for
migratory game birds within one quarter mile of
any place where bait has been deposited contrary
to s. 14(1) of the Migratory Birds Regulations
and s. 12(1) of the Migratory Birds Convention
Act, is legislation designed to protect migratory
birds from indiscriminate slaughter for the general
welfare of the public. It seems equally clear that s.

L'article I de la Convention, en Annexe A la Loi,
d6crit les oiseaux migrateurs consid6r6s comme
gibier, compris dans les termes de la Convention.
L'article II 6tablit les saisons (pendant lesquelles il
sera interdit de chasser sauf pour des motifs scien-
tifiques ou pour des motifs de propagation en vertu
de permis d61ivr6s par les autorit6s comp6tentes)).
L'article III pr6voit qu'il y aura un temps prohib6
continu pour la chasse de certains oiseaux migra-
teurs consid6r6s comme gibier. L'article IV pres-
crit qu'une protection sp6ciale doit 8tre donn6e au
canard hupp6 et A l'eider commun. L'article V
interdit 1'enlivement des nids ou des aeufs et I'arti-
cle VI prohibe l'exp6dition ou 1'exportation des
oiseaux migrateurs ou de leurs ceufs pendant la
dur6e du temps prohib6. Finalement, I'article VII
permet d'6mettre des permis de tuer des oiseaux
migrateurs qui, dans des conditions extraordinai-
res, peuvent se montrer dommageables A l'agricul-
ture et A d'autres int6r8ts dans une localit6
sp6ciale.

La Loi sur la Convention concernant les oiseaux
migrateurs permet d'6tablir des r6glements sur les
oiseaux migrateurs pour parvenir aux buts d'int&
rat public d6finis par la Convention. L'article 4 de
la Loi pr6voit notamment:
4. (1) Le gouverneur en conseil peut 6tablir les r6gle-
ments qui sont jug6s convenables pour prot6ger les
oiseaux migrateurs consid6r6s comme gibier, les oiseaux
insectivores migrateurs et les oiseaux migrateurs non
consid6r6s comme gibier qui vivent au Canada durant la
totalit6 ou une partie de 1'anne.

(2) Sous r6serve des dispositions de la Convention, les
raglements peuvent prescrire

b) le nombre limit6 d'oiseaux migrateurs consid6r6s
comme gibier qu'il est loisible A une personne de
prendre A toute 6poque sp6cifi6e de la saison durant
laquelle la prise de ces oiseaux est 16gale, ainsi que la
maniare dont ces oiseaux peuvent 8tre pris et les
appareils qui peuvent 8tre employ6s A cette fin;

Il semble 6vident que l'infraction qui consiste A
chasser les oiseaux migrateurs consid6r6s comme
gibier dans un rayon d'un quart de mille d'un
endroit oil un appAt a 6t6 plac6 contrairement au
par. 14(1) du Rfglement concernant les oiseaux
migrateurs et au par. 12(1) de la Loi sur la
Convention concernant les oiseaux migrateurs vise
A prot6ger les oiseaux migrateurs d'un massacre
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14(1) of the Migratory Birds Regulations creates
a public welfare offence which is not criminal in
the true sense and it is therefore not subject to the
presumption of full mens rea. Section 14(1) is thus
not creating a new crime, but in the public interest
is prohibiting an act under a penalty: Sherras v.
De Rutzen.I

Not an Absolute Liability Offence

The language of the offence is straightforward,
"No person shall. . . ." . Yet there is not a strict
prohibition on hunting, rather a hunt controlled
within certain limits as to season, methods, and
types and numbers of species taken. Nor can one
ignore the controls on shipment and export of
game, nor the stricter controls in certain pre-
scribed geographic areas "for the control and man-
agement of such area".

Accepting that this is a public welfare or regula-
tory offence, neither party mentions the approach
taken by this Court in Sault Ste. Marie that
"public welfare offences would prima facie be in
the second category" of strict liability. The Crown
merely lists the factors suggested as relevant in
Sault Ste. Marie, viz. the overall regulatory pat-
tern, the subject matter of the legislation, the
importance of the penalty, the precision of the
language, in order to move the offence out of the
second category and into the third.

The Crown suggests that "the summary convic-
tion nature of the penalty" should carry some
weight. Summary conviction it may be, but one
could hardly term the penalties minimal. Rather
than a "small monetary fine" alone, we find a
number of serious consequences upon conviction.
Section 12(1) of the Act lays down a minimum
fine of $10 and a maximum fine of $300, or up to

3 [1895] 1 Q.B. 918.

g6n6ral, qui serait contraire A l'int6r8t public. Il
semble tout aussi manifeste que le par. 14(1) du
Rdglement concernant les oiseaux migrateurs cr6e
en vue du bien-etre public une infraction qui n'est
pas criminelle au vrai sens du mot et qui n'est donc
pas assujettie A la pr6somption de mens rea pro-
prement dite. Le paragraphe 14(1) ne cr6e donc
pas un nouveau crime mais il interdit, dans l'int6-
r8t public, un acte sous peine de sanction: Sherras
v. De Rutzen3 .

Ce n'est pas une infraction de responsabilitW
absolue

L'6nonc6 qui cr6e l'infraction est trbs cat6gori-
que, ail est interdit de . .. -. II n'y a cependant pas
d'interdiction stricte de chasser, mais plut6t une
r6glementation de la chasse quant aux saisons, aux
m6thodes, aux especes et A la quantit6. On ne peut
pas m6connaltre non plus la r6glementation de
l'exp6dition et de l'exportation, et celle encore plus
stricte dans certaines zones geographiques prescri-
tes ((ainsi que la surveillance et la r6gie de cette
zone)).

A supposer qu'il s'agisse d'une infraction contre
le bien-8tre public ou d'une infraction r6glemen-
taire, aucune partie n'a fait mention de la position
adopt6e par cette Cour dans l'arret Sault Ste-
Marie, savoir que les infractions contre le bien-
8tre public appartiennent g6n6ralement A la
deuxibme cat6gories, celle de la responsabilit6
stricte. Le ministbre public ne fait qu'6num6rer les
facteurs sugg6r6s comme pertinents dans l'arr8t
Sault Ste-Marie, savoir, I'6conomie g6n6rale de la
r6glementation, I'objet de la 16gislation, la gravit6
de la peine, la pr6cision des termes, pour d6placer
l'infraction de la deuxibme A la troisibme
cat6gorie.

Le ministare public suggbre qu'il faut donner
une certaine importance A l'aspect "peine impos6e
sur d6claration sommaire de culpabilit6". Il s'agit
peut-8tre d'une d6claration sommaire de culpabi-
lit6, mais on ne peut certainement pas dire que la
peine est minime. La d6claration de culpabilit6
n'entraine pas seulement l'imposition d'une "petite
amende" mais plusieurs cons6quences graves. Le

[1895] 1 Q.B. 918.
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six months' imprisonment, or both. (The County
Court Judge imposed a fine of $100 in this case.)
Other serious consequences ensue. Section 22(1)
provides for a mandatory prohibition upon convic-
tion of either holding or applying for a migratory
game bird hunting permit for a period of one year
from date of conviction. Further, as the respondent
points out, the Court may under s. 88(2) of The
Game and Fish Act, R.S.O. 1970, c. 186, cancel
"any licence to hunt"-not just a game bird
licence-and may further order no obtaining of, or
application for, a hunting licence "during the
period stated in the order". Nor is that all. The
most serious potential consequence comes in s. 7 of
the Migratory Birds Act itself, permitting the
Justice of the Peace to make an order of forfeiture
of the gun and any other equipment used in viola-
tion of the Act or Regulations. While the respond-
ent employs these penalties in support of her full
mens rea position, they certainly support the
prima facie classification of strict liability.

The best the Crown can do to shift this offence
into the category of absolute liability is to suggest
that the availability of a defence of reasonable
care would considerably weaken the enforcement
of the legislation. This may be true, but as Weath-
erston J.A. observed, the problems that may be
encountered in the administration of a statute or
regulation are a very unsure guide to its proper
interpretation. Difficulty of enforcement is hardly
enough to dislodge the offence from the category
of strict liability, particularly when regard is had
to the penalties that may ensue from conviction. I
do not think that the public interest, as expressed
in the Convention, requires that s. 14 of the Regu-
lations be interpreted so that an innocent person
should be convicted and fined and also suffer the
mandatory loss of his hunting permit and the
possible forfeiture of his hunting equipment,
merely in order to facilitate prosecution.

paragraphe 12(1) de la Loi pr6voit une amende de
$10 A $300 ou un emprisonnement d'au plus six
mois, ou ces deux peines A la fois. (En l'espbce, le
juge de la Cour de comt6 a impos6 une amende de
$100.) D'autres cons6quences graves s'ensuivent.
Le paragraphe 22(1) interdit A quiconque a 6
d6clar6 coupable de faire une demande ou d'etre
titulaire d'un permis de chasse aux oiseaux migra-
teurs consid6r6s comme gibier pendant I'ann6e qui
suit sa condamnation. De plus, comme le fait
remarquer l'intim6e, la Cour peut, aux termes du
par. 88(2) de The Game and Fish Act, R.S.O.
1970, chap. 186, annuler [TRADUCTION] "tout
permis de chasse"-pas seulement le permis pour
le gibier A plume-et peut mame interdire A l'ac-
cus6 de demander un permis de chasse ou d'en atre
titulaire [TRADUCTION] "pendant la p6riode fix6e
dans l'ordonnance". Et ce n'est pas tout. La cons6-
quence qui pourrait 6tre la plus grave provient de
l'art. 7 de la Loi sur la Convention concernant les
oiseaux migrateurs qui permet A un juge de paix
d'6mettre une ordonnance de confiscation du fusil
et de tout autre 6quipement utilis6 en violation de
la Loi ou du R6glement. Alors que l'intim6e utilise
ces sanctions pour affirmer que l'infraction exige
la mens rea proprement dite, celles-ci justifient
certainement A premiere vue qu'on la classe dans
la responsabilit6 stricte.

Pour faire passer cette infraction dans la cat6go-
rie de la responsabilit6 absolue, le ministbre public
peut tout au plus avancer que la possibilit6 d'invo-
quer en d6fense la diligence raisonnable affaibli-
rait beaucoup l'application de la 16gislation. Cela
peut 8tre vrai, mais comme le remarquait le juge
Weatherston, les problames que peut soulever l'ad-
ministration d'une loi ou d'un raglement sont un
guide trbs incertain pour son interpr6tation cor-
recte. La difficult6 d'application ne suffit nette-
ment pas pour exclure l'infraction de la cat6gorie
de la responsabilit6 stricte, compte tenu notam-
ment des peines que peut entrainer la condamna-
tion. Je ne crois pas que I'int6r8t public invoqu6
dans la Convention exige que l'art. 14 du R6gle-
ment soit interpr6t6 de fagon A condamner un
innocent, A lui imposer une amende, A lui enlever
obligatoirement son permis de chasse et 6ventuelle-
ment A lui confisquer son 6quipement, A la seule
fin de faciliter les poursuites judiciaires.
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The Crown contends that a person found hunt-
ing within one-quarter mile of a place where bait is
deposited is guilty of an offence, to which no
defence is available. On the Crown's submission,
proof of making all reasonable efforts to ascertain
the presence of the bait would be unavailing, as
would proof of all possible efforts. This, in my
view, is an untenable position. Hunting being a
permitted sport, it would be a practical impossibili-
ty for a hunter to search a circular area having a
diameter of half a mile for the presence of illegally
deposited bait, before hunting. One must bear in
mind the nature of the terrain over which hunting
is done, as the evidence in this case discloses, and
the fact that many hunters hope to get into posi-
tion before first light. Is one first expected to
search through swamp, bog, creeks, corn fields,
over land and in water in search of illegal bait?

The case of R. v. Pierce Fisheries Ltd .4, was
cited, but I do not believe that it assists the Crown.
In that case care had not been taken to acquire
knowledge of the facts constituting the offence.
Ritchie J. said that it would not have been a
difficult matter for some officer or responsible
person of the accused company to acquire knowl-
edge of the undersize lobsters and failure to
acquire that knowledge did not afford a defence.
Nor does the decision of the Ontario Court of
Appeal in R. v. Hickey' assist, having regard to
the many differences between the Ontario High-
way Traffic Act and the legislation here under
consideration.

In my view, sub. (1) and (4) of s. 14 of the
Regulations must be read together. Together they
speak of legal baiting, the obtaining of written
consents and the posting of signs to give notice of
the presence of bait. Anyone who hunts within
such a posted area may be more readily taken to
be knowingly or recklessly in breach of the Regu-
lations. The Regulations do not seek to impose an
absolute obligation upon a hunter who innocently
hunts in an unposted area within one quarter mile

4[1971] S.C.R. 5.
(1977), 13 0.R. (2d) 228.

Le ministbre public pr6tend que quiconque est
surpris A chasser dans un rayon d'un quart de mille
d'un endroit oi un appit a 6t6 plac6 est coupable
d'une infraction A l'6gard de laquelle aucune
d6fense n'est recevable. Selon cet argument, la
preuve qu'on a fait tous les efforts raisonnables
pour v6rifier la pr6sence de l'appdt, pas plus que
celle qu'on a fait tous les efforts possibles A cette
fin, ne serait d'aucun secours. Ce point de vue est,
A mon avis, insoutenable. La chasse est un sport
autoris6 et il serait pratiquement impossible pour
un chasseur de fouiller une region d'un demi-mille
de diamatre pour s'assurer avant de chasser qu'on
n'y a plac6 aucun appit illicite. Il ne faut pas
oublier la configuration des terrains de chasse,
comme le r6vble la preuve en l'esp6ce, et le fait que
de nombreux chasseurs choisissent un emplace-
ment avant le lever du jour. Le chasseur doit-il
d'abord vbrifier qu'il n'y a aucun appit illicite
dans les marais, les mar6cages, les ruisseaux, les
champs de mais, sur la terre ferme et dans l'eau?

L'arrt R. c. Pierce Fisheries Ltd. 4 a 6t6 cit6,
mais, A mon avis, il n'est d'aucun secours pour le
ministbre public. Dans cette affaire, on n'avait pas
fait le n6cessaire pour s'informer des faits consti-
tuant l'infraction. Selon le juge Ritchie, il n'aurait
pas 6t6 difficile pour un agent ou un employ6
responsable de la compagnie accus6e de prendre
connaissance de la pr6sence de homards de taille
inf6rieure au minimum r6glementaire et I'omission
de ce faire ne constituait pas une d6fense. De
m8me l'arrat R. v. Hickey5 de la Cour d'appel de
l'Ontario n'est d'aucun secours, vu les nombreuses
diff6rences entre The Highway Traffic Act de
l'Ontario et la loi examin6e ici.

Je crois que les par. 14(1) et (4) du R6glement
doivent 8tre lus ensemble. Il est question dans l'un
et I'autre d'un appit 16galement plac6, de consen-
tements donn6s par 6crit, d'affichage d'6criteaux
signalant la pr6sence d'un appit. On peut plus
facilement consid6rer qu'une personne qui chasse
dans une zone oa est plac6 ce genre d'6criteaux
contrevient sciemment ou par insouciance au
R~glement. Le R~glement ne cherche pas A impo-
ser d'obligation absolue A un chasseur qui chasse

4 [19711 R.C.S. 5.
s (1977) 13 O.R. (2d) 228.
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of bait which has been placed illegally by a person
unknown. Parliament could not have intended to
afford a person hunting within a quarter mile of an
illegally baited area any less protection than that
afforded a person hunting within a quarter mile of
a legally baited area. Otherwise, as counsel for
Mrs. Chapin argued, an activity which is legal is
rendered illegal by the illegal act of someone over
whom the accused has no control. We should not
assume that punishment is to be imposed without
fault.

These considerations incline me to the view that
the offence here under study is not one of absolute
liability.

Strict Liability Offence

In my view the offence created by s. 14(1) is one
of strict liability. It is a classic example of an
offence in the second category delineated in the
Sault Ste. Marie case. An accused may absolve
himself on proof that he took all the care which a
reasonable man might have been expected to take
in all the circumstances or, in other words, that he
was in no way negligent.

Conclusion

It remains to consider whether to dispose of the
case in this Court or send it back for a new trial.
The respondent has to date been subjected to two
trials and two appeals. She lost her hunting privi-
leges from April to November, 1977. Her gun was
seized and held under seizure for some time.

The following evidence is undisputed. The hunt-
ing was done at a private club, of which the
husband of the respondent was part owner and to
which she had been going for some eight years.
The club had a permit from the Canadian Wildlife
Service to bait at the proper season, but the club
had never baited ponds. The respondent played no
part in the management of the marsh. The day was
windy with matter of all kinds flying about. The
pile of grain was not large. It looked like a glean-
ing after harvesting. It lay on a mud and gravel
road. Mrs. Chapin had no reason to be looking

innocemment dans une zone oh aucun 6criteau
n'est affich6, mais A moins d'un quart de mille
d'un endroit oai un appAt a 6t6 plac6 ill6galement
par un inconnu. Le l6gislateur ne peut pas avoir eu
l'intention d'accorder moins de protection A une
personne qui chasse A moins d'un quart de mille
d'un appit ill6galement plac6 qu'A une personne
qui chasse d moins d'un quart de mille d'un appit
16galement plac6. Autrement, comme l'allgue
l'avocat de Mme Chapin, une activit6 16gale devient
ill6gale en raison de l'acte ill~gal d'une personne
sur laquelle l'accus6 n'exerce aucun contr6le. On
ne doit pas pr6sumer qu'il faut imposer une sanc-
tion en l'absence de faute.

Ces consid6rations m'ambnent A conclure que
l'infraction en cause n'en est pas une de responsa-
bilit6 absolue.

Infraction de responsabiliti stricte

Je suis d'avis que le par. 14(1) cr6e une infrac-
tion de responsabilit6 stricte. C'est l'exemple clas-
sique d'une infraction de la deuxikme cat6gorie
d6finie dans l'arrat Sault Ste-Marie. Un accus6
peut 6carter sa responsabilit6 en prouvant qu'il a
pris toutes les pr6cautions qu'un homme raisonna-
ble aurait prises dans les circonstances ou, en
d'autres mots, qu'il n'a 6t6 aucunement n6gligent.

Conclusion

II faut finalement examiner si cette Cour doit
trancher l'affaire ou si elle doit ordonner un nou-
veau procks. L'intim6e a d6ji subi deux procks et
deux appels. Elle a perdu son permis de chasse
d'avril A novembre 1977. On a saisi son fusil qu'on
a retenu pendant un certain temps.

Les faits suivants sont admis. Elle chassait dans
un club priv6 qu'elle fr6quentait depuis huit ans, et
dont son mari 6tait actionnaire. Le club d6tenait
un permis du Service canadien de la Faune qui
autorisait A placer des appits pendant la saison
appropri6e, mais le club n'en avait jamais plac6
dans les 6tangs. L'intimbe ne participait pas A la
gestion du marais. Par cette journ6e de grand vent,
beaucoup de choses voltigeaient A cet endroit. Le
tas de grains n'6tait pas grand. II ressemblait A des
glanes apris la moisson. Il se trouvait sur un
chemin de terre. Mme Chapin n'avait aucune raison
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down. The conservation officer did not notice the
grain until he was practically on top of it. The
other grain was in the water on either side of a
narrow duck walk which Mrs. Chapin had to
navigate to get to the blind. There were no signs
indicating that this was a baited area.

After careful reading of all the evidence, I have
arrived at the conclusion reached by this Court in
Thibodeau v. R.6, namely, that on the evidence in
the record it would have been unreasonable to
convict the respondent and that we ought not to
direct a new trial.

I would accordingly dismiss the appeal. Pursu-
ant to the terms under which leave to appeal was
granted, the respondent is entitled to costs on a
solicitor and client basis.

Appeal dismissed, costs on a solicitor and client
basis pursuant to the terms of leave.

Solicitor for the appellant: The Attorney Gen-
eral for Ontario, Toronto.

Solicitors for the respondent: Blake, Cassels &
Graydon, Toronto.

6 [1955] S.C.R. 646.

de regarder par terre. L'agent de conservation n'a
remarqu6 le tas qu'au moment oil il allait y poser
le pied. Les autres grains 6taient dans l'eau de
chaque c6t6 du caillebotis que Mme Chapin devait
traverser pour atteindre le gabion. Aucun 6criteau
n'indiquait la pr6sence d'un appit dans cette zone.

Une lecture attentive de toute la preuve
m'ambne A la mime conclusion que dans l'arrat de
cette Cour, Thibodeau c. R.6, savoir, que compte
tenu de la preuve au dossier, il serait d6raisonnable
de condamner l'intim6e et qu'il ne convient pas
d'ordonner un nouveau proces.

Je suis donc d'avis de rejeter le pourvoi. Confor-
m6ment aux conditions de l'autorisation d'appel,
I'intim6e a droit aux d6pens comme entre avocat et
client.

Pourvoi rejeti, dipens comme entre avocat et
client conformiment a l'autorisation d'appel.

Procureur de l'appelante: Le procureur giniral
de l'Ontario, Toronto.

Procureurs de I'intimie: Blake, Cassels &
Graydon, Toronto.

6 [1955] R.C.S. 646.
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J. Yvon Arseneau Appellant;

and

Her Majesty The Queen Respondent.

1978: October 13; 1979: March 20.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK, APPEAL DIVISION

Criminal law - Corrupt practices - Corruption -
Bribery - Giving or offering corruptly money -
Person bribed, a member of a legislature - Person
bribed, also Minister of Tourism - Criminal Code,
R.S.C. 1970, c. C-34.

Appellant was a lawyer practising in Campbellton,
New Brunswick where he had been in partnership with
Charles Van Horne until the latter was elected to the
provincial legislature. Van Horne later became Provin-
cial Minister of Tourism and appellant was retained by
that department to negotiate for the purchase of some
land for the establishment of a provincial park. While so
retained appellant indicated to a friend interested in
building a motel that he could obtain favours for him
from Van Horne but that it would cost $10,000, includ-
ing legal fees, to obtain Van Horne's approval of having
the motel located in the provincial park. This proposal
was accepted and over a period of months large sums of
money were transferred through the appellant to Van
Horne. Appellant was convicted before a judge and jury
upon a count that he". . . did give or offer corruptly to a
person then a member of the legislature of the Province
of New Brunswick, to wit: J. Charles Van Horne in his
official capacity as member of the legislature and Minis-
ter of Tourism .. . in relation to the proposed construc-
tion of or leasing or purchasing of land for or operation
of a motel in or near Sugar Loaf Park in which the
Government of New Brunswick had some interest ...
contrary to Section 108(l)(b) of the Criminal Code of
Canada and amendments thereto". The Appeal Division
unanimously dismissed the subsequent appeal.

Held (Laskin C.J. and Spence J. dissenting): The
appeal should be dismissed.

Per Martland, Ritchie, Pigeon, Dickson, Beetz, Estey
and Pratte JJ.: There could be little doubt that the
appellant offered money to Van Horne, then a member
of the legislature of New Brunswick, in respect of acts to

J. Yvon Arseneau Appelant;

et

Sa Majest6 La Reine Intime.

1978: 13 octobre; 1979: 20 mars.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DU NOUVEAU-BRUNSWICK

Droit criminel - Tractations malhonnites - Cor-
ruption - Donner ou offrir de l'argent par corruption
- La personne achetie est un membre d'une lIgislature
- La personne achetie est aussi ministre du Tourisme
- Code criminel, S.R.C. 1970, chap. C-34.

L'appelant exergait la profession d'avocat A Camp-
bellton (Nouveau-Brunswick) avec son associ6 Charles
Van Horne, jusqu'A ce que ce dernier soit 6lu A la
l6gislature provinciale. Van Horne devint ensuite minis-
tre de Tourisme du gouvernement provincial et ce minis-
thre retint les services de l'appelant pour n6gocier l'achat
de terrains en vue de la cr6ation d'un parc provincial.
Au cours de son mandat, I'appelant a signal6 A un ami
int6ress6 A construire un motel qu'il pouvait lui obtenir
certains avantages de Van Horne, mais qu'il en cofiterait
$10,000, y compris les honoraires et frais, pour obtenir
que Van Horne approuve la construction du motel dans
le parc provincial. Cette proposition a 6t6 accept6e et,
sur une p6riode de plusieurs mois, de fortes sommes
d'argent destin6es A Van Horne ont 6t6 remises A l'appe-
lant. L'appelant a 6t6 d6clar6 coupable, aprbs un procks
avec juge et jury, sur un seul chef d'accusation, selon
lequel il a a... donn6 ou offert, par corruption, A une
personne, alors membre de la Lgislature de la province
du Nouveau-Brunswick, A savoir: J. Charles Van Horne,
... en sa qualit6 officielle, comme membre de la L6gis-
lature et ministre du Tourisme ... au sujet de la cons-
truction ou de la location ou de l'achat de terrains ou de
l'exploitation projet6e d'un motel ... dans ou prbs de
Sugarloaf Park dans lequel le gouvernement de la pro-
vince du Nouveau-Brunswick avait un int6r6t contraire-
ment A l'article 108(1)b) du Code criminel [du Canada]
et ses amendements>. La Division d'appel a rejet6 A
l'unanimit6 l'appel subs6quent.

Arrit (le juge en chef Laskin et le juge Spence 6tant
dissidents): Le pourvoi doit 8tre rejet6.

Les juges Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey et Pratte: 11 n'y a aucun doute que l'appelant a
offert de l'argent A Van Horne, alors membre de la
Lgislature du Nouveau-Brunswick, pour qu'il inter-
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be done by him in furtherance of plans to construct a
motel in the provincial park. The charge as amended
alleged that the money was corruptly paid to a member
of the legislature who had also become a minister of the
Crown and who therefore acted in both capacities.
While it was contended that Van Horne was acting only
in his "official capacity" as Minister of Tourism and
that it was not an offence under s. 108 to pay money to a
member of the legislature for something done by him in
his official capacity as a minister, such contention would
involve the proposition that a member of the legislature,
who is also a minister, is to be taken not to be acting in
his capacity as a member in respect of his acts and
decisions in his department. It was however as a member
of the legislature that Van Horne was appointed Minis-
ter of Tourism and in light of this and the accountability
of ministers to, and involvement in, the legislature, the
ministerial and legislative functions should not be
severed so as to make it an offence under s. 108 to
corruptly pay money to him as a member and no offence
to pay money to him as a minister.

Appellant also contended that if the charge laid dis-
closed any offence it was an offence under s.
110(1)(d)(i) of which he had already been acquitted.
The distinction between the offences was however that
the conviction under s. 108(1)(b) related to bribery and
the count under s. I10(1)(d)(i) to "influence peddling".
In the circumstances there was no overlapping between
the sections or counts so as to make an acquittal under s.
110 inconsistent with the conviction under s. 108. Parlia-
ment regarded the s. 108 offence as the more serious
and it would be unlikely that Parliament intended that
that section was to have no application to bribery of a
member of the legislature qua minister of the Crown.

Per Laskin C.J. and Spence J. dissenting- It is not an
offence under s. 108(1)(b) to pay a minister of the
Crown for use of his influence. The subsection is aimed
only at transactions with holders of judicial office, mem-
bers of Parliament and members of provincial legisla-
tures. Section 110 is concerned with bribery of a minis-
ter. The whole intent of the prosecution was that Van
Horne, a minister, had been bribed. This was not a case
where the member Van Horne was given money to
influence the minister Van Horne. The defect was fatal
in that the accused was charged with a non-existent
offence and the indictment should be quashed. In the

vienne en vue de la construction d'un motel dans le parc
provincial. Le chef d'accusation modifi6 all6gue que
l'argent a 6t6 vers6 par corruption A un membre de la
Lgislature qui 6tait 6galement devenu ministre du gou-
vernement, et qui a donc agi en ces deux qualit6s. Bien
qu'on ait soutenu que Van Horne n'a agi qu'en sa
cqualit6 officielle, de ministre du Tourisme et qu'aux
termes de l'art. 108, ce n'est pas une infraction de verser
de l'argent A un membre de la Lgislature en contrepar-
tie d'un acte accompli par ce dernier en sa qualit6
officielle de ministre, pareil argument reviendrait A dire
qu'un membre de la 16gislature, qui est 6galement un
ministre, est r6put6 ne pas agir en sa qualit6 officielle de
d6put6 pour ses actes et d6cisions dans son minist~re.
C'est cependant parce qu'il 6tait d6put6 que Van Horne
a 6t6 nomm6 ministre du Tourisme; A cause de cela, de
la responsabilit6 des ministres devant la Lgislature et
de leur participation A ses travaux, les fonctions minist6-
rielles ne doivent pas 8tre distingu6es des fonctions
l6gislatives pour qu'aux termes de l'art. 108, ce soit une
infraction de lui payer de l'argent par corruption A titre
de d6put6, mais que ce ne le soit pas de le lui verser en
sa qualit6 de ministre.

L'appelant pr6tend 6galement que si l'accusation
6nonc6e r6vble I'existence d'une infraction, il s'agit d'une
infraction au sous-al. 110(1)d) (i) dont il a dejA 6t6
acquitt6. Cependant, la distinction entre les infractions
est que la condamnation aux termes de l'al. 108(1)b) se
rapporte A la corruption et le chef d'accusation aux
termes du sous-al. 110(1)d) (i) vise le Ktrafic d'in-
fluences. Dans les circonstances, il n'y a aucun chevau-
chement entre les articles ou chefs d'accusation qui
rende un acquittement sous I'art. 110 incompatible avec
une d6claration de culpabilit6 sous l'art. 108. Le Parle-
ment considbre l'infraction A l'art. 108 plus grave et il
est peu probable qu'il ait voulu que cet article ne
s'applique pas dans le cas de la corruption d'un membre
de la 16gislature en tant que ministre du gouvernement.

Le juge en chef Laskin et le juge Spence, dissidents:
Aux termes de I'al. 108(1)b), ce n'est pas une infraction
de payer un ministre du gouvernement pour qu'il exerce
son influence. Cet alin6a vise uniquement les tractations
avec une personne qui occupe une charge judiciaire ou
un membre du Parlement ou d'une l6gislature provin-
ciale. L'article 110 traite de la corruption d'un ministre.
La poursuite vise uniquement la corruption de Van
Horne, un ministre. Ce n'est pas un cas oi l'on a donn6
de l'argent au d6put6 Van Horne pour qu'il exerce une
influence sur le ministre Van Horne. Ce vice invalide la
poursuite parce que le pr6venu a tE accus6 d'une infrac-
tion inexistante et l'acte d'accusation doit 8tre annul6.
Dans les circonstances, il n'est pas n6cessaire d'examiner
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circumstances it was not necessary to consider faults in
the trial itself.

[Regina v. Bruneau (1963), 42 C.R. 93; Martineau v.
The Queen, [1966) S.C.R. 103, 48 C.R. 209 referred
to.]

APPEAL from a judgment of the Supreme
Court of New Brunswick, Appeal Division, dis-
missing an appeal from a judgment of a judge and
a jury convicting appellant of an undictable
offence under s. 108(1)(b) of the Code. Appeal
dismissed, Laskin C.J. and Spence J. dissenting.

Patrick A. A. Ryan, Q.C., and Jean-Claude
Angers, Q.C., for the appellant.

Eugene Westhaver, J.-Paul Thiriault, Q.C.,
and Gabriel Lapointe, Q.C., for the respondent.

The judgment of Laskin C.J. and Spence J. was
delivered by

SPENCE J. (dissenting)-This is an appeal from
the judgment of the Appeal Division of the
Supreme Court of New Brunswick pronounced on
February 18, 1977. By that judgment, the said
Appeal Division dismissed an appeal by the
present appellant from his conviction after a trial
by a judge and jury on March 28, 1975, upon a
single count.

The accused, the present appellant, had been
charged originally under an indictment dated
November 13, 1974, laid by the then Attorney
General of New Brunswick John B.M. Baxter
under the provisions of s. 507(1) of the Criminal
Code. Mr. Baxter, the then Attorney General of
the Province, had not appeared in court to present
the indictment and the present appellant had suc-
ceeded in an application to have the indictment
quashed. Another indictment, dated December 14,
1974, was laid by the Attorney General of the
Province who had succeeded Mr. Baxter, a Mr.
Paul Creaghan. Mr. Creaghan appeared in court
personally and presented the indictment.

The indictment first laid by Mr. Baxter and the
second indictment preferred personally by Mr.
Creaghan were in exactly the same form. I quote
the Creaghan indictment in full:

les vices possibles entachant le procks A proprement
parler.

[Jurisprudence: Regina v. Bruneau (1963), 42 C.R.
93; Martineau c. La Reine, [1966] R.C.S. 103, 48 C.R.
209.]

POURVOI A l'encontre d'un arrt de la Division
d'appel de la Cour supreme du Nouveau-Brun-
wick, qui a rejet6 un appel d'un jugement d'un
juge si6geant avec jury, d6clarant l'appelant cou-
pable d'un acte criminel aux termes de l'al.
108(1)b) du Code. Pourvoi rejet6, le juge en chef
Laskin et le juge Spence 6tant dissidents.

Patrick A. A. Ryan, c.r., et Jean-Claude
Angers, c.r., pour l'appelant.

Eugene Westhaver, J.-Paul Thiriault, c.r., et
Gabriel Lapointe, c.r., pour l'intim6e.

Le jugement du juge en chef Laskin et du juge
Spence a t rendu par

LE JUGE SPENCE (dissident)-Pourvoi est
interjet6 d'un arrat de la Division d'appel de la
Cour supr8me du Nouveau-Brunswick, rendu le 18
f6vrier 1977, qui a rejet6 l'appel interjet6 par
l'appelant de sa d6claration de culpabilit6 sur un
seul chef d'accusation, prononc6e le 28 mars 1975
aprbs un procks devant juge et jury.

L'inculp6, appelant en l'esp6ce, a 6t6 initiale-
ment accus6 en vertu d'un acte d'accusation dat6
du 13 novembre 1974 et d6pos6 par le procureur
g6nbral du Nouveau-Brunswick d'alors, John B.
M. Baxter, conform6ment aux dispositions du par.
507(1) du Code criminel. Me Baxter, alors procu-
reur g6nbral de la province, n'a pas comparu en
cour pour pr6senter l'acte d'accusation et l'appe-
lant en a demand6 et obtenu l'annulation. Un
autre acte d'accusation, dat6 du 14 d6cembre
1974, a 6t d6pos6 par Me Paul Creaghan, le
successeur de Me Baxter au poste de procureur
g6n~ral de la province. Ce dernier a comparu en
personne et a pr6sent6 l'acte d'accusation.

Le premier acte d'accusation d6pos6 par Me
Baxter et le second pr6sent6 personnellement par
Me Creaghan sont absolument identiques. Je cite
en entier l'acte d'accusation pr6sent6 par Me
Creaghan:
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CANADA
PROVINCE OF NEW BRUNSWICK

IN THE COUNTY COURT OF NEW BRUNSWICK

BETWEEN:

HER MAJESTY THE QUEEN
and

J. YVON ARSENEAU

J. YVON ARSENEAU stands charged that he:
(1) between June 15th, A.D. 1971 inclusively to July
31st, A.D. 1972 inclusively, at Fredericton, County of
York, Province of New Brunswick; Campbellton,
County of Restigouche, Province of New Brunswick;
and elsewhere in the said Province; did unlawfully cons-
pire together and one with the other with CAMILLE
DESCHENES, JEAN-CLAUDE LE BLANC and
SUGARLOAF PARK MOTELS LIMITED and
others, to commit an indictable offence to wit: to give or
to offer corruptly to a person, then a member of the
legislature of the said Province of New Brunswick, to
wit: J. CHARLES VAN HORNE, money or a valuable
consideration, in respect of anything done or omitted or
to be done or omitted by the said CHARLES VAN
HORNE in his official capacity, for the said J. YVON
ARSENEAU or CAMILLE DESCHENES or JEAN-
CLAUDE LE BLANC or SUGARLOAF PARK
MOTELS LIMITED, in violation of Section 108(l)(b)
of the Criminal Code of Canada and amendments there-
to, contrary to Section 423(l)(d) of the said Criminal
Code.
(2) between June 15th, A.D. 1971 inclusively to July
31st, A.D. 1972 inclusively, at Campbellton, County of
Restigouche, Province of New Brunswick; and elsewhere
in the said Province; did give or offer corruptly to a
person then a member of the legislature of the Province
of New Brunswick, to wit: J. CHARLES VAN
HORNE, money or a valuable consideration, in respect
of anything done or omitted or to be done or omitted by
the said J. CHARLES VAN HORNE in his official
capacity, for the said J. YVON ARSENEAU or
CAMILLE DESCHENES or JEAN CLAUDE LE
BLANC or SUGARLOAF PARK MOTELS LIM-
ITED, contrary to Section 108(1)(b) of the Criminal
Code of Canada and amendments thereto.
(3) between June 15th, A.D. 1971 inclusively and July
31st, A.D. 1972 inclusively, at Campbellton, County of
Restigouche, Province of New Brunswick; and elsewhere
in the said Province; having or pretending to have
influence with a minister of the government of the said
province, to wit: J. CHARLES VAN HORNE, or an

[TRADUCTION] CANADA
PROVINCE DU NOUVEAU-BRUNSWICK

DANS LA COUR DE COMTE DU
NOUVEAU-BRUNSWICK

ENTRE

SA MAJESTP LA REINE

et
J. YVON ARSENEAU

J. YVON ARSENEAU est inculp:
(1) entre le 15 juin 1971 et le 31 juillet 1972 inclusive-
ment, A Fredericton, comt6 de York, province du Nou-
veau-Brunswick; A Campbellton, comt6 de Restigouche,
province du Nouveau-Brunswick; et ailleurs dans ladite
province; d'avoir complot6 ill6galement avec CAMILLE
DESCHENES, JEAN-CLAUDE LE BLANC et
SUGARLOAF PARK MOTELS LIMITED et d'au-
tres, de commettre un acte criminel, A savoir: de donner
ou offrir, par corruption, A une personne, alors membre
de la L6gislature de la province du Nouveau-Brunswick,
A savoir: J. CHARLES VAN HORNE, de l'argent ou
une contrepartie valable A l'6gard d'une chose que ledit
CHARLES VAN HORNE, en sa qualit6 officielle, a
accomplie ou omise ou devait accomplir ou omettre pour
lesdits J. YVON ARSENEAU ou CAMILLE DES-
CHENES ou JEAN-CLAUDE LE BLANC ou
SUGARLOAF PARK MOTELS LIMITED, en viola-
tion de l'article 108(1)b) du Code criminel du Canada et
modifications, contrairement A l'article 423(1)d) dudit
Code criminel.

(2) entre le 15 juin 1971 et le 31 juillet 1972 inclusive-
ment, A Campbellton, comt6 de Restigouche, province
du Nouveau-Brunswick; et ailleurs dans ladite province;
d'avoir donn6 ou offert, par corruption, A une personne,
alors membre de la L6gislature de la province du Nou-
veau-Brunswick, A savoir: J. CHARLES VAN
HORNE, de l'argent ou une contrepartie valable A
l'6gard d'une chose que ledit J. CHARLES VAN
HORNE, en sa qualit6 officielle, a accomplie ou omise
ou devait accomplir ou omettre pour lesdits J. YVON
ARSENEAU ou CAMILLE DESCHENES ou JEAN-
CLAUDE LE BLANC ou SUGARLOAF PARK
MOTELS LIMITED, contrairement A l'article
108(1)b) du Code criminel du Canada et modifications.
(3) entre le 15 juin 1971 et le 31 juillet 1972 inclusive-
ment, A Campbellton, comt6 de Restigouche, province
du Nouveau-Brunswick; et ailleurs dans ladite province;
ayant ou pr6tendant avoir de l'influence auprbs d'un
ministre du gouvernement de cette province, A savoir: J.
CHARLES VAN HORNE, ou d'un fonctionnaire du
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official of the Department of Tourism of the Province of
New Brunswick, did demand, accept or offer or agree to
accept for himself or another person a reward, advan-
tage or benefit of any kind as consideration for co-opera-
tion, assistance, exercise of influence or an act of omis-
sion in connection with the transaction of business with
or any matter of business relating to the government of
the Province of New Brunswick contrary to Section
110(1)(d)(i) related to subparagraph (a) (iii) of the
Criminal Code of Canada and amendments thereto.

DATED this 14th day of December, A.D. 1974, in the
Province of New Brunswick.

"Paul S. Creaghan"

PAUL S. CREAGHAN, ATTORNEY GEN-
ERAL for the province of New Brunswick

The foregoing indictment is preferred by the Attorney
General for the Province of New Brunswick, in accord-
ance with Section 507(3)(a) of the Criminal Code of
Canada and amendments thereto.

"Paul S. Creaghan"

PAUL S. CREAGHAN, ATTORNEY GEN-
ERAL for the Province of New Brunswick

When the trial finally proceeded, the jury found
the accused, the present appellant, not guilty on
counts Nos. 1 and 3 aforesaid but guilty on count
No. 2, and these reasons are concerned alone with
count No. 2.

Amongst the multitude of proceedings taken in
reference to the matters involved in this appeal
was a demand for particulars delivered to the
Crown on behalf of the appellant. That demand
required the giving of literally dozens of particu-
lars. One of the demands was known as Question
14 in reference to count No. 2. A search of the
papers has failed to reveal the actual words of the
question but the answer is set out plainly. In
volume 1 at p. 83 of the Appeal Case, the state-
ment made by Crown counsel at the trial is recited
as follows:
C) Question number 14 is answered as follows: "as

Member of the Legislature and Minister of Tour-
ism for the Province of New Brunswick". These
particulars should be inserted in the middle of line

ministare du Tourisme de la province du Nouveau-
Brunswick, d'avoir exig6, accept6 ou offert ou convenu
d'accepter pour lui-mime ou pour une autre personne
une r6compense, un avantage ou un b6n6fice de quelque
nature en consid6ration d'une collaboration, d'une aide,
d'un exercice d'influence ou d'un acte ou d'une omission
concernant la conclusion d'affaires avec le gouverne-
ment ou un sujet d'affaires ayant trait au gouvernement
de la province du Nouveau-Brunswick, contrairement A
l'article 110(1)d)(i), en corr6lation avec le sous-alin6a
a)(iii) du Code criminel du Canada et modifications.

DATL du 14e jour de d6cembre 1974, province du
Nouveau-Brunswick.

aPaul S. Creaghans

PAUL S. CREAGHAN, PROCUREUR
GLNLRAL de la province du Nouveau-Bruns-
wick

Cet acte d'accusation est pr6sent6 par le procureur
g6n6ral de la province du Nouveau-Brunswick confor-
m6ment A l'article 507(3)a) du Code criminel du
Canada et modifications.

aPaul S. Creaghan*

PAUL S. CREAGHAN, PROCUREUR
GLNLRAL de la province du Nouveau-Bruns-
wick

Au procks qui a finalement eu lieu, le jury a
acquitt6 l'accus6, appelant en l'esp6ce, sur les chefs
nos' 1 et 3 pr6cit6s, mais l'a d6clar6 coupable sur le
chef no 2 et les pr6sents motifs ne visent que
celui-ld.

Parmi la multitude de proc6dures prises relative-
ment aux questions soulev6es en l'esp6ce figure
une demande de d6tails communiqu6e au ministbre
public au nom de l'appelant. Elle exige litt6rale-
ment des douzaines de d6tails. L'un d'eux a 6t6
appel6 la question 14 et portait sur le chef no 2.
M~me aprbs des recherches, on n'a pu en retrouver
les termes exacts, mais la r6ponse est claire. A la p.
83 du volume 1 du dossier d'appel, la d6claration
du substitut au procks est transcrite en ces termes:

[TRADUCTION] C) La r6ponse A la question 14 est la
suivante: ocomme membre de la L6gislature et
ministre du Tourisme de la province du Nouveau-
Brunswick). II faut ins6rer ces d6tails au milieu de
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9 of Count Number Two, after the words "official
capacity".

At another point in the proceedings at the com-
mencement of the trial, the learned trial judge
stated:
Having so concluded, I am satisfied that both parties are
in the same position and that the Indictment contains in
its three counts sufficient ingredients to constitute the
three offences for which the accused is charged, namely,
the offence of conspiracy, the offence of bribery and the
offence of influence peddling. I do not see at this time
where it would be fitting for me to order further particu-
lars to be included in any of these three counts of the
Indictment.

Again, the learned trial judge stated:
I ought to direct a plea at this time. I would ask the
Clerk to ask the accused on each one of the counts for a
plea. I believe that it would be sufficient to specify count
No. I as amended, Mr. Ryan would you agree to that?

to which Mr. Ryan assented and the court
continued:
I think that the counts have been read on numerous
occasions here and the accused is well aware of what
they are as amended. The copies of the amendment have
been filed and there is no confusion there, is there Mr.
Ryan?

Mr. Ryan agreed.

(The underlining is my own.)

The clerk said:
With regard to count No. 2, how do you plead guilty or
not guilty?

Mr. Ryan, on behalf of the appellant, replied:
The accused enters no plea, Your Honour.

THE COURT: I again direct the clerk to enter on Count
No. 2 a plea of not guilty.

It is to be noted that on this count the count was
not read to the accused. On a previous occasion,
much earlier in the trial, the three counts had been
read and count No. 2 at that time was in the exact
form I have quoted at the commencement of these
reasons. It is, however, quite apparent from what I
have quoted that counsel for the accused was
considering a count with the words added from the

la ligne 9 du chef no 2, aprbs les mots aqualit6
officielle*.

A un autre moment des proc6dures au d6but du
procks, le savant juge a dit:

[TRADUCTION] Dans ce cas, je suis convaincu que les
deux parties sont dans la m8me situation et que les trois
chefs de l'acte d'accusation contiennent les 616ments
constitutifs des trois infractions dont le pr6venu est
accus6, A savoir, le complot, la corruption et le trafic
d'influence. Je ne crois pas qu'il soit appropri6 d'ordon-
ner maintenant que d'autres d6tails soient inclus dans
l'un de ces trois chefs de l'acte d'accusation.

II a ajout6:
[TRADUCTION] Je dois maintenant ordonner l'enregis-
trement d'un plaidoyer. Je demande au greffier de
demander A l'inculp6 de r6pondre A chacun des chefs
d'accusation. Je crois qu'il suffit de pr6ciser le premier
chef aprbs modification; Me Ryan, 8tes-vous d'accord?

Me Ryan a acquiesc6 et le juge a poursuivi:

[TRADUCTION] Je crois que les chefs d'accusation ot 6t6
lus A plusieurs reprises et l'accus6 en connait tris bien le
texte modifi6. Les copies de la modification ont 6t6
d6pos6es et il n'y a aucune confusion, n'est-ce pas Me
Ryan?

Me Ryan a donn6 son accord.

(C'est moi qui souligne.)

Le greffier a dit:
[TRADUCTION] Relativement au chef no 2, plaidez-vous
coupable ou non coupable?

Me Ryan a r6pondu au nom de l'appelant:
[TRADUCTION] L'inculp6 n'enregistre aucun plaidoyer,
Votre Honneur.
LA COUR: J'ordonne A nouveau au greffier d'enregistrer
un plaidoyer de non culpabilit6 sur le chef no 2.

II faut noter qu'on n'a pas lu ce chef d'accusa-
tion A l'inculp6, A ce moment-lA. Beaucoup plus t6t
au cours du procks, on lui avait lu les trois chefs et
le texte du chef no 2 6tait alors celui que j'ai cit6
au d6but des pr6sents motifs. Les extraits cit6s
montrent cependant que pour l'avocat de l'accus6,
le chef d'accusation comprenait les mots ajout6s
par la r6ponse A la question 14 de la demande de
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answer to Question 14 in the demand for particu-
lars, i.e., with the words "as member of the Legis-
lature and Minister of Tourism for the Province of
New Brunswick" added after the words "J.
Charles Van Horne, in his official capacity". This
is in accord with the provisions of s. 516 (3)(c) of
the Criminal Code.

Eventually, the trial proper commenced. The
jury was chosen and the clerk of the court, in the
usual course, required the members of the jury to
look at the accused and listen to the counts of the
indictment which were presented against him, then
read those counts and he read count No. 2 in
French in the following words:
2) entre le 15 juin A.D., 1971, inclusivement et le 31

juillet A.D., 1972, inclusivement, A Campbellton,
comt6 de Restigouche, province du Nouveau-Bruns-
wick; et ailleurs dans ladite Province; donn6 ou
offert par corruption A une personne, alors membre
de la L6gislature de la province du Nouveau-Bruns-
wick, A savoir: J. Charles Van Horne, de l'argent ou
une contrepartie valable A l'6gard d'une chose que
ledit J. Charles Van Horne, en sa qualit6 officielle,
comme membre de la L6gislature et ministre du
Tourisme de la province du Nouveau-Brunswick, a
accomplie ou omise ou A tre accomplie ou A 8tre
omise pour ledit J. Yvon Arseneau ou Camille
Deschenes ou Jean-Claude Leblanc ou Sugarloaf
Park Motels Limited, au sujet de la construction ou
de la location ou de l'achat de terrains ou de
l'exploitation projet6s d'un motel par Camille Des-
chenes ou Sugarloaf Park Motel Limited dans ou
pris de Sugarloaf Park dans lequel le gouvernement
de la province du Nouveau-Brunswick avait un
int6r&t contrairement A l'article 108(1)(b) du code
criminel et ses amendements.

(The underlining is my own.)

Amongst the jury chosen to try the case was one
Yvon Jean. It would appear that Mr. Jean was
elected foreman of the jury and he announced the
verdict of the jury in the court. A copy of the
indictment in French had been furnished to the
jurors and that copy may be perused in the papers
filed upon this appeal. Count No. 2 in that French
form of the indictment is in exactly the same
words as count No. 2 read to the jury by the clerk
of the court and which I have recited above. On
the French form of the indictment at the end of
count No. 2 appears in handwriting the words

d6tails, c'est-A-dire ecomme membre de la L6gisla-
ture et ministre du Tourisme de la province du
Nouveau-Brunswick aprbs (J. Charles Van
Horne, en sa qualit6 officielleo. Ceci est conforme
A l'al. 516(3)c) du Code criminel.

Le procks A proprement parler a finalement
d6but6. On a proc6d6 au choix du jury et le
greffier de la cour a, comme d'habitude, demand6
au jury de regarder l'inculp6 et d'6couter les chefs
d'accusation port6s contre lui; il les a lus et le
deuxibme 6tait r6dig6 en ces termes en frangais:

2) entre le 15 juin A.D., 1971, inclusivement et le 31
juillet A.D., 1972, inclusivement, A Campbellton,
comt6 de Restigouche, province du Nouveau-Bruns-
wick; et ailleurs dans la dite Province; donn6 ou
offert par corruption a une personne, alors membre
de la L6gislature de la province du Nouveau-Bruns-
wick, A savoir: J. Charles Van Horne, de I'argent ou
une contrepartie valable A l'6gard d'une chose que
ledit J. Charles Van Horne, en sa qualit6 officielle,
comme membre de la L6gislature et ministre du
Tourisme de la province du Nouveau-Brunswick, a
accomplie ou omise ou A 8tre accomplie ou A 6tre
omise pour ledit J. Yvon Arseneau ou Camille
Deschenes ou Jean-Claude Leblanc ou Sugarloaf
Park Motels Limited, au sujet de la construction ou
de la location ou de l'achat de terrains ou de
l'exploitation projet6s d'un motel par Camille Des-
chenes ou Sugarloaf Park Motel Limited dans ou
prbs de Sugarloaf Park dans lequel le gouvernement
de la province du Nouveau-Brunswick avait un
int6r8t contrairement A l'article 108(1)(b) du code
criminel et ses amendements.

(C'est moi qui souligne.)

Yvon Jean 6tait l'un des jurbs. II a 6t6 6lu
porte-parole du jury et a inform6 la cour du ver-
dict. Une copie de l'acte d'accusation en frangais a
6t6 remise aux jur6s et cette copie fait partie des
documents d6pos6s aux fins du pr6sent pourvoi. La
version frangaise du deuxibme chef de l'acte d'ac-
cusation est identique A celle, pr6cit6e, qu'a lue le
greffier de la cour au jury. Sur la version frangaise
de l'acte d'accusation, il est 6crit A la main, aprds
le chef no 2, ((Yvon Jean, no 2 coupablev. Il est donc
6vident que l'acte d'accusation pr6sent6 au jury
comme chef no 2 et sur lequel I'accus6 a 6t6 d6clar6
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"Yvon Jean No. 2 Coupable". It is, therefore,
manifestly apparent that the indictment presented
to the jurors as count No. 2 and as to which the
accused was found guilty was a count which recit-
ed that the accused did give or offer corruptly to a
person a "Member of the Legislature of the Prov-
ince of New Brunswick, to wit, J. Charles Van
Horne, money or a valuable consideration, in
respect of anything done or omitted or to be done
or omitted by the said J. Charles Van Horne in his
official capacity as Member of the Legislature and
Minister of Tourism for the Province of New
Brunswick". The charge, by its very terms, pur-
ported to be a charge under s. 108(1)b) of the
Criminal Code. That section provides:

108. (1) Everyone who

(b) gives or offers corruptly to a person who holds a
judicial office, or is a member of the Parliament of
Canada or of a legislature, any money, valuable con-
sideration, office, place or employment in respect of
anything done or omitted or to be done or omitted by
him in his official capacity for himself or another
person,

is guilty of an indictable offence and is liable to impris-
onment for fourteen years.

That charge, for the present circumstances, may
be stated shortly as giving money to a member of a
provincial legislature in respect of anything done
or omitted in his official capacity, that is, the
official capacity as a member of the legislature.
The charge which this jury was asked to consider
was a charge of giving Van Horne money in
respect of something done or omitted in his official
capacity as member of the legislature and Minister
of Tourism for the Province of New Brunswick.

I have not read the whole of this evidence but all
the reasons and all the factums deal only and
consistently with the question of whether Van
Horne, the Minister of the Crown, was bribed and
are quite unconcerned with whether or not Van
Horne were a member of the legislature. It was
Van Horne's character and capacity as a Minister
which provided the only reason why there should
be any attempt to bribe him. Indeed, in the reasons

coupable all6gue que l'accus6 a donn6 ou offert,
par corruption, A une personne alors Kmembre de
la L6gislature de la province du Nouveau-Bruns-
wick, A savoir: J. Charles Van Horne, de l'argent
ou une contre-partie valable A l'6gard d'une chose
que ledit J. Charles Van Horne, en sa qualit6
officielle, comme membre de la Lgislature et
ministre du Tourisme de la province du Nouveau-
Brunswick, a accomplie ou omise ou A 8tre accom-
plie ou A 8tre omise*. Selon son texte mime,
I'accusation est censbe 8tre port6e en vertu de l'al.
108(1)b) du Code criminel que voici:

108. (1) Est coupable d'un acte criminel et passible
d'un emprisonnement de quatorze ans, quiconque,

b) donne ou offre, par corruption, A une personne qui
occupe une charge judiciaire ou qui est membre du
Parlement du Canada ou d'une 16gislature, de l'ar-
gent, une contrepartie valable, une charge, une place
ou un emploi A l'6gard d'une chose qu'elle a accomplie
ou omise ou qu'elle doit accomplir ou omettre, en sa
qualit6 officielle, pour lui ou toute autre personne.

En bref, aux fins des pr6sentes, on peut dire que
le pr6venu a 6t6 accus6 d'avoir donn6 de l'argent A
un membre de la 16gislature provinciale A l'6gard
d'une chose que cette personne a accomplie ou
omise en sa qualit6 officielle, c'est-A-dire, en sa
qualit6 officielle de membre de la 16gislature. L'ac-
cusation que le jury devait examiner est celle
d'avoir donn6 A Van Horne de l'argent A l'6gard
d'une chose que ce dernier a accomplie ou omise
en sa qualit6 officielle de membre de la L6gislature
et ministre du Tourisme de la province du
Nouveau-Brunswick.

Je n'ai pas lu toute la preuve pr6sent6e, mais
tous les motifs et tous les factums traitent seule-
ment et uniform6ment de la question de savoir s'il
y a eu corruption de Van Horne, le ministre du
gouvernement, sans se demander si Van Horne
6tait membre de la 16gislature. On a tent6 de
corrompre Van Horne pour la seule raison qu'il
6tait ministre. En fait, dans les motifs de jugement
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for judgment given by the Appeal Division of the
Province of New Brunswick, there appears this
sentence:
In our view, the money transactions between the Minis-
ter, the Appellant and Deschenes, the influence sought
by Deschenes and the alleged bribe disclosed in the
letter from the Minister all related to his official capaci-
ty as Minister of Tourism in interference with the
administrative function of the Government. The last
ground of appeal does not commend itself to us.

It would not be an offence under s. 108(1)(b) to
pay a minister of the Crown for use of his influ-
ence. The subsection is aimed only at transactions
with holders of judicial office, members of Parlia-
ment, and members of provincial legislatures. Sec-
tion 110 of the Criminal Code is concerned with
bribery of a minister. Another subsection of s. 110
was the subject of count No. 3 upon which the
accused was acquitted. But s. 110 (1)e) is not cited
in count No. 2 and is not related to count No. 2.

In this Court, very considerable argument was
made in reference to Regina v. Bruneau, Ia deci-
sion of the Court of Appeal for Ontario. In that
case, the accused was convicted of corruptly
agreeing to accept money for the use of his
influence in his official capacity as a member of
Parliament in respect of the sale of certain pro-
perty to the federal government. The charge was
laid under s. 100(1)(a)(ii) as it then appeared, the
counterpart of the present s. 108(1)(a), and the
question was whether a private member could be
convicted of accepting money when it was the
function of the executive and not of a private
member to authorize the purchase which the
briber sought to influence. McLennan J.A. said at
p. 97:

In this case the corrupt agreement was with a constitu-
ent of the riding for which the appellant was the
member of Parliament; it related to a prospective trans-
action in land within the constituency between the Gov-
ernment and the constituent; it was the established
practice of the Government to consult the local member
about such transactions and he was brought into that
transaction by the Government by virtue of that prac-
tice. In these circumstances he agreed to accept money
for the use of his influence to bring about the purchase

I(1963), 42 C.R. 93.

de la Division d'appel de la province du Nouveau-
Brunswick, on lit:

[TRADUCTION] A notre avis, les tractations mon6taires
entre le Ministre, I'appelant et Deschenes, I'exercice
d'influence que Deschenes cherchait A obtenir et la
pr6tendue corruption r6v6le par la lettre du Ministre
sont tous li6s A sa qualit6 officielle de ministre du
Tourisme et A son ing6rence dans la fonction administra-
tive du gouvernement. Nous ne pouvons approuver le
dernier moyen d'appel.

Aux termes de l'al. 108(1)b), ce n'est pas une
infraction de payer un ministre du gouvernement
pour qu'il exerce son influence. Cet alin6a vise
uniquement les tractations avec une personne qui
occupe une charge judiciaire ou avec un membre
du Parlement ou d'une 16gislature provinciale.
L'article 110 du Code criminel traite de la corrup-
tion d'un ministre. Un autre alin6a de l'art. 110
faisait l'objet du troisibme chef dont l'accus6 a 6t6
acquitt6. Mais l'al. 1 10(1)e) n'est pas cit6 au chef
no 2 et est sans lien avec lui.

Devant cette Cour, il a 6t6 longuement question
de l'arr8t Regina v. Bruneau 1, une d6cision de la
Cour d'appel de l'Ontario. Dans cette affaire, l'ac-
cus6 a 6t6 d6clar6 coupable d'avoir accept6 de
l'argent par corruption pour exercer son influence
en sa qualit6 officielle de membre du Parlement A
l'6gard de la vente d'immeubles au gouvernement
f6d6ral. L'accusation 6tait port6e en vertu du
sous-al. 100(1)a)(ii) d'alors, la contrepartie de
l'actuel al. 108(1)a), et la question 6tait de savoir
si un simple d6put6 pouvait 8tre d6clar6 coupable
d'avoir accept6 de l'argent alors qu'il appartenait A
l'ex6cutif et non A un simple d6put6 d'autoriser
l'achat que le corrupteur cherchait A influencer. Le
juge McLennan a dit (A la p. 97):

[TRADUCTION] En l'esp~ce, I'entente malhonnate a 6t6
conclue avec un 6lecteur de la circonscription pour
laquelle l'appelant est d~put6 au Parlement; elle avait
trait A une op6ration immobilibre 6ventuelle entre le
gouvernement et I'6lecteur dans la circonscription; il
6tait de pratique courante que le gouvernement consulte
le d6put6 local au sujet de pareilles op6rations et c'est
pourquoi il a 6t6 amen6 A donner son avis. Dans ces
circonstances, il a convenu d'accepter de l'argent pour
exercer son influence afin que le gouvernement ach6te le

' (1963), 42 C.R. 93.
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by the Government of land belonging to the person who
offered him the money. Although the corrupt agreement
was to interfere with the administrative function of
Government, in the final analysis that function is subject
to the will of Parliament of which the appellant was a
member and therefore I am of the opinion that he was
acting "in his official capacity" when he made that
agreement.

A similar result was reached by the Judicial
Committee of the Privy Council under like circum-
stances in Attorney General of Ceylon v. De
Livra 2

There is no such inference in the present case.
The appellant Arseneau was not accused of giving
the member of the legislature Van Horne money
so that he might influence the Minister Van Horne
to grant the desired privilege. The whole intent of
the prosecution was that the Minister Van Horne
had been bribed. I am of the opinion that this is a
fatal defect, that the accused was simply charged
with an offence which did not exist and that,
therefore, the appeal must be allowed. It would be
purposeless to permit a new trial upon the same
faulty indictment and so I am of the opinion that
the indictment simply should be quashed.

Under these circumstances, it is not necessary to
deal with the several other grounds of appeal
urged on behalf of the appellant. The indictment
charging an offence which does not exist makes
the trial on the second count a nullity and, there-
fore, I need not be concerned with faults in the
trial.

The judgment of Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey and Pratte JJ. was delivered
by

RITCHIE J.-This is an appeal from a judgment
of the Appeal Division of the Supreme Court of
New Brunswick dismissing the appeal of the appel-
lant from his conviction at trial before Judge G. A.
Richard of the County Court sitting with a jury,
on the second of three counts in an indictment
preferred against him at the instance of the Attor-
ney General which count, as will hereafter appear,
was amended during the course of the proceedings.

2 [1962] 3 All E.R. 1066.

terrain appartenant A la personne qui lui a offert I'ar-
gent. Mme si l'entente malhonn&e consistait A exercer
une influence sur la fonction administrative du gouver-
nement, cette fonction est assujettie en dernibre analyse
A la volont6 du Parlement, dont l'appelant 6tait membre,
et en cons6quence je suis d'avis qu'il a agi en asa qualit6
officielles lorsqu'il a conclu l'entente.

Le comit6 judiciaire du Conseil priv6 a rendu
une d6cision au m8me effet dans des circonstances
semblables dans Attorney General of Ceylon v. De
Livra 2

On ne peut, en l'esp~ce, faire ce genre de d6duc-
tion. L'appelant Arseneau n'est pas accus6 d'avoir
donn6 de l'argent au d6put6 Van Horne pour qu'il
exerce une influence sur le ministre Van Horne en
vue d'obtenir le privilkge d6sir6. La poursuite vise
uniquement la corruption du ministre Van Horne.
Je suis d'avis que ce vice invalide la poursuite, que
le pr6venu a 6t6 accus6 d'une infraction inexistante
et que le pourvoi doit donc 8tre accueilli. Il serait
inutile d'autoriser un nouveau procks sur le mime
acte d'accusation vici6 et j'estime donc que I'acte
d'accusation doit simplement 8tre annul6.

Dans ces circonstances, il n'est pas n6cessaire de
traiter des autres moyens d'appel invoqu6s au nom
de l'appelant. Puisque l'acte d'accusation fait 6tat
d'une infraction qui n'existe pas, le procks relatif
au deuxibme chef est nul et je n'ai donc pas A
examiner les vices possibles entachant le procks.

Le jugement des juges Martland, Ritchie,
Pigeon, Dickson, Beetz, Estey et Pratte a 6t6 rendu
par

LE JUGE RITCHIE-Pourvoi est interjet6 d'un
arret de la Division d'appel de la Cour supr8me du
Nouveau-Brunswick qui a rejet6 l'appel interjet6
par l'appelant de la d6claration de culpabilit6 pro-
nonc6e en premiere instance par le juge G.A.
Richard de la Cour de comt6, si6geant avec jury,
sur le deuxibme des trois chefs d'accusation conte-
nus dans un acte d'accusation pr6sent6 A l'instance
du procureur g6n6ral; comme nous le verrons ci-
aprbs, ce chef d'accusation a 6t6 modifi6 au cours
des proc6dures.

2 [1962] 3 All E.R. 1066.
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The original indictment has been helpfully
reproduced in full in the reasons for judgment of
my brother Spence which I have had the benefit of
reading, but, as I have indicated, we are only
concerned on this appeal with count two as the
appellant was acquitted by the jury on the other
two counts.

It is desirable in my view, for the sake of clarity,
to set out what I regard as the essential averment
in the second count of the original indictment
which alleges that the appellant
... did give or offer corruptly to a person then a
member of the legislature of the Province of New Bruns-
wick, to wit: J. CHARLES VAN HORNE, money or a
valuable consideration, in repect of anything done or
omitted or to be done or omitted by the said J.
CHARLES VAN HORNE in his official capacity, for
the said J. YVON ARSENEAU or CAMILLE DES-
CHENES or JEAN CLAUDE LE BLANC or SUGA-
LOAF PARK MOTELS LIMITED, contrary to section
108(1)(b) of the Criminal Code of Canada and amend-
ments thereto.

At all times relevant hereto the appellant was a
lawyer practising in the City of Campbellton in the
Province of New Brunswick where he had been
engaged in partnership with Charles Van Horne
until the latter was elected to represent the constit-
uency where they both lived in the provincial
legislature. In due course the local member
became Minister of Tourism in the provincial gov-
ernment and the appellant was retained by that
department to negotiate for the purchase of some
land for the establishment of a provincial park to
be known as Sugarloaf Park. While so retained the
appellant had occasion to advise his friend,
Camille Deschenes, who was a hotel operator and
real estate dealer in the area, that if he was
considering the building of a motel he might find
the park area a desirable site for the purpose, in
which event advantages could probably be
obtained for him through the government, such as
a long-term renewable lease and other benefits,
including the shifting of some government con-
struction equipment and material to the proposed
site of the motel. In this connection the appellant
indicated to his friend that he could obtain favours
for him from his former partner, but that it would
cost $10,000, including legal fees, to obtain Van

L'acte d'accusation initial est reproduit en entier
dans les motifs de jugement de mon coll6gue le
juge Spence que j'ai eu avantage de lire, mais,
comme je l'ai dit, le pr6sent pourvoi porte unique-
ment sur le deuxibme chef puisque l'appelant a 6t6
acquitt6 par le jury sur les deux autres.

Pour plus de clart6, il convient A mon avis
d'exposer ce que je considbre comme l'all6gation
essentielle du deuxibme chef de l'acte d'accusation
initial, selon laquelle l'appelant a
[TRADUCTION] . .. donn6 ou offert, par corruption, A
une personne, alors membre de la L6gislature de la
province du Nouveau-Brunswick, A savoir: J. CHAR-
LES VAN HORNE, de I'argent ou une contrepartie
valable A l'6gard d'une chose que ledit J. CHARLES
VAN HORNE, en sa qualit6 officielle, a accomplie ou
omise ou devait accomplir ou omettre pour lesdits J.
YVON ARSENEAU ou CAMILLE DESCHENES ou
JEAN CLAUDE LE BLANC ou SUGARLOAF
PARK MOTELS LIMITED, contrairement A l'article
108(1)b) du Code criminel du Canada et modifications.

Pendant toute la p6riode pertinente, I'appelant
exergait la profession d'avocat dans la ville de
Campbellton (Nouveau-Brunswick) avec son asso-
ci6 Charles Van Horne, jusqu'A ce que ce dernier
soit 6lu A la l6gislature provinciale comme d6put6
de leur circonscription. Le d6put6 devint ministre
du Tourisme du gouvernement provincial et ce
ministare retint les services de l'appelant pour
n6gocier l'achat de terrains en vue de la cr6ation
d'un parc provincial appel6 Sugarloaf Park. Au
cours de son mandat, I'appelant a inform6 son ami,
Camille Deschenes, h6telier et marchand de biens
de la r6gion, que s'il envisageait de construire un
motel, il pourrait trouver avantageux de le faire
prbs du parc et que, dans ce cas, il serait probable-
ment possible d'obtenir du gouvernement des avan-
tages, comme un bail renouvelable A long terme et
d'autres privildges, y compris le transport au site
projet6 du motel d'outillage et de mat6riaux de
construction appartenant au gouvernement. A cet
6gard, I'appelant a inform6 son ami qu'il pouvait
lui obtenir certains avantages de son ancien asso-
ci6, mas qu'il en cofiterait $10,000, y compris les
honoraires et frais, pour obtenir que Van Horne
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Horne's approval of having the motel located in
the park complex.

This proposal was readily accepted by Des-
chenes with the result that over a period of months
large sums of money were transferred by Des-
chenes through the appellant to Vane Horne who
was then, as I have said, a sitting member of
legislature for the constituency where both
Arseneau and Deschenes resided, and who was by
that time also the Minister of Tourism. Van
Horne's co-operation in this scheme was made
manifest by a letter which he wrote to Deschenes
on the notepaper of the Office of the Minister of
Tourism on December 24, 1971, in the following
terms:
Further to our plans for a lodge at the Sugar Loaf Park,
this will confirm you will be given first refusal in
connection with the erection and operation of an 80 unit
lodge on the park land, to be arranged on long term
lease. This is to permit you to complete your plans and
arrange financing.

It will have been noted that the appellant was
charged with breach of s. 108(1)(b) of the Crimi-
nal Code which reads as follows:

108. (1) Everyone who ...

(b) gives or offers corruptly to a person who holds a
judicial office, or is a member of the Parliament of
Canada or of a legislature, any money, valuable con-
sideration, office, place or employment in respect of
anything done or omitted or to be done or omitted by
him in his official capacity for himself or another
person,

is guilty of an indictable offence and is liable to impris-
onment for fourteen years.

There can, in my opinion, be little doubt, having
regard to the facts which I have recited, that the
appellant offered money to Van Horne, then a
member of the legislature of New Brunswick, in
respect of acts to be done by him for the benefit of
Camille Deschenes in furtherance of the latter's
plans to construct a motel in the provincial park.

The proceedings at trial were, however, charac-
terized by a series of technical and procedural
motions made on behalf of the appellant which
included a lengthy demand for particulars of each

approuve la construction du motel dans le parc.

Deschenes s'est empress6 d'accepter cette propo-
sition et, sur une pbriode de plusieurs mois, il a par
l'entremise de l'appelant remis de fortes sommes
d'argent A Van Horne qui 6tait alors, comme je l'ai
dit, d6put6 de la circonscription oft habitaient
Arseneau et Deschenes, et depuis quelque temps
ministre du Tourisme. Une lettre 6crite A Desche-
nes sur une feuille de bloc-notes du Cabinet du
ministre du Tourisme montre clairement que Van
Horne a pret6 son concours A ce projet; dat6e du
24 d6cembre 1971, elle est r6dig6e en ces termes:

[TRADUCTION AU DOSSIER] Faisant suite A nos plans de
construire un lodge au parc Sugarloaf, je d6sire confir-
mer que vous recevrez le premier refus quant A la
construction et l'exploitation d'un lodge de 80 unit6s sur
le terrain du parc A 6tre conclu dans un bail A long
terme. C'est pour vous permettre de compl6ter vos plans
et trouver le financement.

On aura not6 que l'appelant a 6t6 accus6 d'avoir
contrevenu A l'al. 108(1)b) du Code criminel que
voici:

108. (1) Est coupable d'un acte criminel et passible
d'un emprisonnement de quatorze ans, quiconque,

b) donne ou offre, par corruption, A une personne qui
occupe une charge judiciaire ou qui est membre du
Parlement du Canada ou d'une 16gislature, de l'ar-
gent, une contrepartie valable, une charge, une place
ou un emploi A l'6gard d'une chose qu'elle a accomplie
ou omise ou qu'elle doit accomplir ou omettre, en sa
qualit6 officielle, pour lui ou toute autre personne.

Vu les faits que j'ai relat6s, il n'y a aucun doute, A
mon avis, que l'appelant a offert de l'argent A Van
Horne, alors membre de la Lgislature du Nou-
veau-Brunswick, pour qu'il intervienne en faveur
des projets de Camille Deschenes en vue de la
construction d'un motel dans le parc provincial.

Le procks a 6t6 marqu6e par une s6rie de reque-
tes pr6sent6es au nom de l'appelant portant sur des
questions de forme et de proc6dure, dont une
longue demande de d6tails sur chaque chef de
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count in the indictment. In the case of the second
count the record discloses that only 13 particulars
were sought, but the answer to the 13th particular
read as if it were answering particular No. 14 of
the first count in the indictment. The answer so
given was, however, treated by all concerned as if
the indictment had been amended to conform with
it in accordance with s. 516(3)(c) of the Criminal
Code which reads:
(3) Where a particular is delivered pursuant to this
section, ....

(c) the trial shall proceed in all respects as if the
indictment had been amended to conform with the
particular.

The particular in question, which was treated as
if it had effected an amendment to count No. 2,
read as follows:

Q. What specifically was the official capacity of J.
Charles Van Horne?

A. Question number 14 is answered as follows: 'as
Member of the Legislature and Minister of Tour-
ism for the Province of New Brunswick'. These
particulars should be inserted in the middle of line
9 of Count No. Two, after the words 'official
capacity'.

I should have thought that the words "in his
official capacity" as they occur in the original
count No. 2 referred to Van Horne in his "official
capacity" as "a Member of the Legislature of the
Province of New Brunswick", particularly having
regard to the fact that the appellant is charged
with having given or corruptly offered money "to a
person then a Member of the Legislature of New
Brunswick."

Accordingly, in my view, the amendment to the
second count does nothing more than add the
words "and Minister of Tourism" to the charge as
originally laid so that the count now alleges that
the money was corruptly paid to a member of the
Legislature who had also become a minister of the
Crown and who therefore acted in both capacities.

It was, however, contended on behalf of the
appellant that Van Horne was acting throughout
the transaction in question in his "official capaci-
ty" as Minister of Tourism and that it would be no
offence under s. 108 to pay money to a member of

l'acte d'accusation. Le dossier r6vale que l'on n'a
pos6 que 13 questions sur le deuxibme chef, mais la
r6ponse donn6e A la 130 se lit comme si c'6tait la
r6ponse A la 14e question relative au premier chef
de l'acte d'accusation. Tous les int6ress6s ont
cependant trait6 cette r6ponse comme si l'acte
d'accusation avait 6t6 modifi6 de fagon A englober
le d6tail, conform6ment A l'al. 516(3)c) du Code
criminel:
(3) Lorsqu'un d6tail est communiqu6 selon le pr6sent
article, ...

c) le procks doit suivre son cours, A tous 6gards,
comme si l'acte d'accusation avait 6t6 modifi6 de
fagon A devenir conforme au d6tail.

Le d6tail en cause, que l'on a trait6 comme s'il
modifiait le chef no 2, se lit ainsi:

[TRADUCTION] Q. Quelle 6tait exactement la aqualit6
officiellen de J. Charles Van Horne?

R. La r6ponse A la question 14 est la suivante:
acomme membre de la L6gislature et ministre du
Tourisme de la province du Nouveau-Brunswicks.
II faut ins6rer ces d6tails au milieu de la ligne 9 du
chef no 2, apris les mots aqualit6 officielle,.

Il me semble que l'expression -en sa qualit6
officielleo, au chef no 2 initial visait Van Horne en
sa ((qualit6 officiellem de ((membre de la L6gislature
de la province du Nouveau-Brunswicks, d'autant
plus que l'appelant est accus6 d'avoir donn6 ou
offert par corruption de l'argent A une personne
alors membre de la L6gislature du Nouveau-
Brunswick).

A mon avis, la modification apport6e au
deuxibme chef ne fait donc qu'ajouter les mots (et
ministre du Tourismen au texte initial de l'accusa-
tion de sorte que le chef d'accusation all6gue main-
tenant que l'argent a 6t6 vers6 par corruption A un
membre de la L6gislature qui 6tait 6galement
devenu ministre du gouvernement, et qui a donc
agi en ces deux qualit6s.

On soutient cependant au nom de l'appelant que
Van Horne a agi dans l'op6ration en cause en sa
((qualit6 officielle de ministre du Tourisme et
qu'aux termes de l'art. 108, ce n'est pas une infrac-
tion de verser de l'argent A un membre de la
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the Legislature in respect of anything done by him
in his official capacity as a minister. This conten-
tion appears to me to involve the proposition that a
member of the Legislature who is also a minister
of the Crown is to be taken not to be acting in his
official capacity as a member in respect of the acts
and decisions which he makes in the administra-
tion of the department over which he is temporari-
ly presiding.

In the absence of evidence to the contrary, I am
prepared to proceed on the basis that it was as a
member of the Legislature that Van Horne was
appointed to be Minister of Tourism. This would
be in accord with the generally accepted practice
in this country whereby ministers are accountable
to the elected representatives of the people in
Parliament or the Legislature as the case may be,
and it is in his capacity as a member of the
Legislature that a cabinet minister participates in
the process of securing legislative authority for the
implementation of the policies which he proposed.
In the final analysis, it is as a member and not as a
minister that he approves the expenditures which
he may have recommended as a minister. In view
of the above, I am unable to accept the contention
of the appellant that Van Horne's capacity as a
member of the Legislature can be so severed from
the functions which he performs as Minister of
Tourism as to make it an offence under s. 108 to
corruptly pay money to him as a member of the
Legislature and no offence to corruptly pay money
to the same man in his capacity as minister.

There can be little doubt that many of the
actions with respect to which money was paid to
Van Horne were administrative in character and
related to his authority as Minister of Tourism,
but I do not think that it can be concluded that he
was not also acting as a member of the Legislature
of New Brunswick in relation to the favours which
were sought and given for the construction of a
motel by one of his constituents.

The distinction between legislative and adminis-
trative acts by a Member of Parliament is illustra-
ted in the case of Regina v. Bruneau 1, where the

(1963), 42 C.R. 93.

Lgislature en contrepartie d'un acte accompli par
ce dernier en sa qualit6 officielle de ministre. Il me
semble que cet argument revient A dire qu'un
membre de la 16gislature, qui est 6galement minis-
tre du gouvernement, est r6put6 ne pas agir en sa
qualit6 officielle de d6put6 pour les actes et d6ci-
sions touchant I'administration du ministbre qu'il
dirige temporairement.

En l'absence de preuve contraire, je pars du
principe que c'est parce qu'il 6tait d6put6 que Van
Horne a 6t6 nomm6 ministre du Tourisme. Ce
serait conforme A la r6gle g6n6ralement accept6e
dans ce pays que les ministres sont responsables
devant les 6lus du peuple au Parlement ou A la
16gislature, selon le cas, et que c'est en sa qualit6
de membre de la l6gislature qu'un ministre du
Cabinet prend part au processus qui lui permet
d'obtenir le pouvoir 16gislatif n6cessaire pour
appliquer les politiques qu'il propose. En dernibre
analyse, c'est en tant que d6put6 et non de ministre
qu'il approuve les d6penses qu'il a recommand6es A
titre de ministre. Compte tenu de ce qui pr6c6de,
je ne peux accepter la pr6tention de l'appelant que
la qualit6 de Van Horne en tant que membre de la
Lgislature puisse 6tre suffisamment distingu6e
des fonctions qu'il remplit comme ministre du
Tourisme pour qu'aux termes de l'art. 108, ce soit
une infraction de lui verser de l'argent par corrup-
tion A titre de membre de la 16gislature, mais que
ce ne le soit pas de le lui verser en sa qualit6 de
ministre.

Il est incertain que l'on a vers6 de l'argent A Van
Horne pour des actes de nature administrative et
lis A sa comp6tence de ministre du Tourisme,
mais je ne crois pas qu'on puisse conclure qu'il
n'agissait pas aussi en sa qualit6 de membre de la
Lgislature du Nouveau-Brunswick lorsqu'il est
intervenu, A la demande de l'un de ses 6lecteurs,
pour favoriser la construction d'un motel.

La distinction entre les actes 16gislatifs et les
actes administratifs d'un membre du Parlement est
illustr6e dans l'arr8t Regina v. Bruneau , oa le

' (1963), 42 C.R. 93.
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accused was charged with unlawfully and cor-
ruptly agreeing to accept money for the use of his
influence with the government in his official capa-
city as a Member of Parliament in relation to a
real estate transaction in his constituency, contrary
to s. 100(1)(a)(ii) of the Criminal Code, as it then
read.

The defence advanced by the accused was that
he was not acting in his official capacity as a
Member of Parliament when he agreed to accept
money for the purpose of influencing the adminis-
trative branch of the government with which, as a
Member of Parliament, he had no direct concern.
In the course of the reasons for judgment which he
delivered on behalf of the Court of Appeal for
Ontario, Mr. Justice McLennan had occasion to
say, at p. 97:
Although the corrupt agreement was to interfere with
the administrative function of Government, in the final
analysis that function is subject to the will of Parliament
of which the appellant was a member and therefore I am
of opinion that he was acting 'in his official capacity'
when he made that agreement.

In the same sense I am satisfied that the money
was offered and accepted by Van Horne in the
present case in his official capacity as a member of
the Legislature notwithstanding that "the corrupt
agreement was to interfere with the administrative
function of Government".

The appellant also contended that if the charge
laid in count No. 2 disclosed any offence it was an
offence against s. 1 10(1)(d)(i) which is the offence
charged in count No. 3 of which the appellant had
been acquitted. It is thus contended that the record
discloses inconsistent verdicts and the defence of
autrefois acquit should be applied.

The essential averment of the third count is that
the appellant
... having or pretending to have influence with a minis-
ter of the government of the said province, to wit: J
CHARLES VAN HORNE, or an official of the
Department of Tourism of the Province of New Bruns-
wick, did demand, accept or offer or agree to accept for
himself or another person a reward, advantage or benefit
of any kind as consideration for co-operation, assistance,
exercise of influence or an act of omission in connection

pr6venu 6tait accus6 d'avoir accept6 de l'argent
ill6galement et par corruption pour exercer son
influence sur le gouvernement en sa qualit6 offi-
cielle de membre du Parlement relativement A une
operation immobilibre dans sa circonscription, con-
trairement au sous-al. 100(1)a)(ii) du Code crimi-
nel en vigueur A cette 6poque.

En d6fense, l'inculp6 pr6tendait que ce n'6tait
pas en sa qualit6 officielle de membre du Parle-
ment qu'il avait accept6 de l'argent pour exercer
une influence sur la fonction administrative du
gouvernement avec laquelle, en tant que membre
du Parlement, il n'avait aucun rapport direct.
Dans ses motifs de jugement rendus au nom de la
Cour d'appel de l'Ontario, le juge McLennan a dit
(A la p. 97):

[TRADUCTION] Mme si l'entente malhonnate consiste A
exercer une influence sur la fonction administrative du
gouvernement, cette fonction est assujettie en derniare
analyse A la volont6 du Parlement, dont l'appelant 6tait
membre, et en cons6quence je suis d'avis qu'il a agi en
asa qualit6 officielle> lorsqu'il a conclu l'entente.

De la m8me fagon, je suis convaincu qu'en l'es-
p6ce, I'argent qui a 6t6 offert a 6 accept6 par
Van Horne en sa qualit6 officielle de membre de la
L6gislature mime si[TRADUCTION] l'entente mal-
honnate consistait A exercer une influence sur la
fonction administrative du gouvernement.

L'appelant pr6tend 6galement que si l'accusa-
tion 6nonc6e au chef no 2 r6vble l'existence d'une
infraction, il s'agit d'une infraction au sous-al.
110(1)d)(i) qui fait l'objet du chef no 3 et dont
I'appelant a 6t6 acquitt6. Il soutient donc que le
dossier r6vble l'existence de verdicts incompatibles
et que la d6fense d'autrefois acquit devrait
s'appliquer.

L'all6gation essentielle du troisibme chef est que
l'appelant
[TRADUCTION] ... ayant ou pr6tendant avoir de l'in-
fluence auprbs d'un ministre du gouvernement de cette
province, A savoir: J. CHARLES VAN HORNE, ou
d'un fonctionnaire du ministbre du Tourisme de la pro-
vince du Nouveau-Brunswick, d'avoir exig6, accept6 ou
offert ou convenu d'accepter pour lui-m8me ou pour une
autre personne une r6compense, un avantage ou un
b6n6fice de quelque nature en consid6ration d'une colla-
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with the transaction of business with or any matter of
business relating to the government of the Province of
New Brunswick ...

It will be seen that the charge in the second
count relates to giving or offering money corruptly
to Van Horne, whereas the third count alleges that
the appellant did demand, accept or offer or agree
to accept a reward or advantage of any kind for
himself or another person, and I am satisfied that
the words "another person" as used in the context
of that section cannot refer to Charles Van Horne
or an official of his department.

Count No. 2 under s.108(l)(b) relates to the
offence of bribery, whereas count No. 3 under s.
1 10(l)(d)(i) is concerned with what is colloquially
known as "influence peddling".

The difference between the two sections is fur-
ther accentuated by the fact that a person convic-
ted of the offence of bribery (s. 108) is liable to
imprisonment for fourteen years, whereas one con-
victed of influence peddling (s. 110) is liable to no
more than five years' imprisonment. It is abun-
dantly clear that Parliament regarded s.108 as
creating the more serious offence and, bearing this
in mind, it is indeed unlikely that Parliament
should have at the same time intended that s.108
was to have no application to bribery of a member
of the legislature acting in his official capacity as a
minister of the Crown.

The distinction between the two offences is also
made the subject of the judgment of Fauteux, J.,
as he then was, speaking for this Court in Marti-
neau v. The Queen 4 , at p. 218.

With the greatest respect, I can see no overlap-
ping between the two sections or the two counts so
as to make an acquittal under count No. 3 incon-
sistent with a conviction under count No. 2.

For all these reasons, as well as for those
expressed in the reasons for judgment of the

4 [1966] S.C.R. 103, 48 C.R. 209.

boration, d'une aide, d'un exercice d'influence ou d'un
acte ou d'une omission concernant la conclusion d'affai-
res avec le gouvernement ou un sujet d'affaires ayant
trait au gouvernement de la province du Nouveau-
Brunswick ...

On voit que l'accusation mentionn6e au
deuxibme chef parle de donner ou d'offrir par
corruption de l'argent A Van Horne alors que le
troisibme chef allgue que l'appelant a exig6,
accept6 ou offert ou a convenu d'accepter pour
lui-m8me ou pour une autre personne une r6com-
pense ou un avantage de quelque nature, et je suis
convaincu que l'expression eautre personnel A ]'ar-
ticle en cause ne peut se rapporter A Charles Van
Horne ni A un fonctionnaire de son ministbre.

Le chef no 2 renvoie A l'al. 108(1)b) relatif A la
corruption, alors que le chef no 3 aux termes du
sous-al. 1 10(1)d) (i), vise ce que l'on appelle fami-
librement le trafic d'influencev.

La diff6rence entre les deux articles est d'autant
plus marqu6e qu'une personne d6clar6e coupable
de corruption (art. 108) est passible d'un empri-
sonnement de quatorze ans alors que le trafic
d'influence (art. 110) est punissable d'un empri-
sonnement d'au plus cinq ans. Il est clair que le
Parlement considbre que l'art. 108 cr6e une infrac-
tion plus grave et, avec cela A l'esprit, il est 6vi-
demment peu probable qu'il ait voulu en mime
temps que l'art. 108 ne s'applique pas dans le cas
de la corruption d'un membre de la l6gislature
agissant en sa qualit6 officielle de ministre du
gouvernement.

La distinction entre les deux infractions a 6gale-
ment fait l'objet d'un jugement du juge Fauteux,
alors juge puin6, qui parlait au nom de cette Cour
dans Martineau c. La Reine 4, A la p. 218.

Avec 6gards, j'estime qu'il n'y a aucun chevau-
chement entre les deux articles ou les deux chefs
d'accusation qui rende un acquittement sur le troi-
sibme chef incompatible avec une d6claration de
culpabilit6 sur le deuxibme.

Pour ces motifs et ceux 6nonc6s dans les motifs
de jugement de la Division d'appel de la Cour

4 [1966] R.C.S. 103, 48 C.R. 209.
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Appeal Division of the Supreme Court of New
Brunswick, I would dismiss this appeal.

Appeal dismissed, LASKIN C.J. and SPENCE J.
dissenting.

Solicitors for the appellant: Patrick A. A.
Ryan, Fredericton, and Jean-Claude Angers,
Edmunston.

Solicitor for the respondent: Eugene D. Wes-
thaver, Fredericton.

supreme du Nouveau-Brunswick, je suis d'avis de
rejeter ce pourvoi.

Pourvoi rejeti, le juge en chef LASKIN et le juge
SPENCE tant dissidents.

Procureurs de l'appelant: Patrick A. A. Ryan,
Fredericton, and Jean-Claude Angers, Edmuns-
ton.

Procureur de l'intimie: Eugene D. Westhaver,
Fredericton.
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Everett Proctor (Defendant) Appellant;

and

Flora Mae MacDonald (Plaintiff) Respondent.

1979: June 21.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Insurance - Motor vehicles - Contract with extra-
provincial insurer - Right of defendant to advantage
of benefits in a reduction of damages - The Ontario
Insurance Act, R.S.O. 1970, c. 224 as amended,
s. 237(2).

APPEAL from a judgment of the Court of
Appeal for Ontario dismissing an appeal by the
defendant appellant and allowing an appeal by the
plaintiff respondent from a judgment of Goodman
J. sitting with a jury in an action for damages.
Appeal dismissed.

Bert Raphael, Q.C., for the appellant.

D. W. Goudie, Q.C., and Frank D. Powell, Q.C.,
for the respondent.

The judgment of the Court was delivered orally
by

THE CHIEF JUSTICE-We do not need to hear
you Mr. Goudie and Mr. Powell. We find no
reason to review the jury's global award in order to
speculate on whether it did or did not apply a
proper discount rate to the loss of estimated future
earnings of the plaintiff. It was conceded that the
jury was properly charged in this respect.

The main point argued by counsel for the appel-
lant concerned the right of his client to have the
advantage, as a deduction from his liability for
damages, of disability benefits to which the plain-
tiff was entitled under her Manitoba contract with
the Manitoba Public Insurance Corporation, as if
s. 237(2) of the Ontario Insurance Act applied.
Neither the undertaking filed by the Manitoba
insurer, taken alone or in association with s. 25 of

Everett Proctor (Difendeur) Appelant;

et

Flora Mae MacDonald (Demanderesse)
Intimie.

1979: 21 juin.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Assurance - Vihicules Li moteur - Contrat avec un
assureur extra-provincial - Droit du difendeur de
faire diduire les prestations des dommages-intirits -
The Ontario Insurance Act, R.S.O. 1970, chap. 224 et
modifications, art. 237(2).

POURVOI A 1'encontre d'un arrat de la Cour
d'appel de l'Ontario qui a rejet6 I'appel interjet6
par le d6fendeur appelant et accueilli l'appel de la
demanderesse intim6e d'un jugement du juge
Goodman si6geant avec jury dans une action en
dommages-intbrats. Pourvoi rejet6.

Bert Raphael, c.r., pour l'appelant.

D. W. Goudie, c.r., et Frank D. Powell, c.r.,
pour l'intime.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE EN CHEF-Me Goudie et Me Powell, il
ne nous est pas n6cessaire de vous entendre. II n'y
a aucune raison, A notre avis, d'examiner I'indem-
nit6 globale fix6e par le jury pour deviner s'il a
appliqu6 un taux d'actualisation appropri6 A la
perte de revenus futurs de la demanderesse. 11 a 6t6
conc6d6 qu'd cet 6gard, les instructions au jury
6taient correctes.

La plaidoirie de l'avocat de I'appelant a surtout
port6 sur le droit de son client de pouvoir faire
d6duire des dommages-int6r8ts dont il est tenu, les
prestations d'invalidit6 auxquelles la demanderesse
avait droit aux termes de son contrat manitobain
conclu avec The Manitoba Public Insurance Cor-
poration, comme si le par. 237(2) de The Ontario
Insurance Act s'appliquait. L'engagement d6pos6
par I'assureur manitobain, seul ou associ6 A l'art.
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the Ontario Insurance Act, avails the appellant on
this point. We do not agree that the disability
benefits are deductible from the damages assessed
against the appellant.

The appeal is accordingly dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Raphael, Wheatley,
MacPherson & Levitt, Toronto.

Solicitors for the respondent: Thomson, Rogers,
Toronto.

25 de The Ontario Insurance Act, n'est d'aucun
secours A l'appelant sur ce point. Nous ne sommes
pas d'avis que les prestations d'invalidit6 sont
d6ductibles des dommages-int6r8ts dus par l'appe-
lant.

Le pourvoi est en cons6quence rejet6 avec
d6pens.

Pourvoi rejeti avec dipens.

Procureurs de l'appelant: Raphael, Wheatley,
MacPherson & Levitt, Toronto.

Procureurs de l'intimie: Thomson, Rogers,
Toronto.
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A. E. LePage Limited (Respondent)
Appellant;

and

Michael March (Appellant) Respondent;

and

Mikolaj Kalmykow, Kazimierz Mnich, John
Bauer, Felix Shastell, Stefan Slojewski,
Josephine Slojewski, John F. Stroz, Edward
S. Stroz, Eugene Kolowski, Irene Kolowski
and Zenon Klemensowicz (Appellants)
Respondents;

and

Kamex Developments Limited (Appellant)
Respondent.

1979: June 25.

Present: Martland, Ritchie, Beetz, Estey and
McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Real estate - Commission - Exclusive listing
signed by one party.

Partnership - Co-ownership of property - Sharing
of revenues - Distinction between partnership and
co-ownership.

APPEAL from a judgment of the Court of
Appeal for Ontario' allowing an appeal from a
judgment of Van Camp J. at trial, in an action for
real estate commission. Appeal dismissed.

John Roland, for the appellant.

Rodney Smith, for the respondent Michael
March.

Ian G. Scott, for the other respondents.

The judgment of the Court was delivered orally
by

MARTLAND J.-We have not been persuaded
by the careful argument on behalf of the appellant
that the conclusion reached by the Court of
Appeal was wrong. Counsel for the appellant

' (1977), 16 O.R. (2d) 193, 78 D.L.R. (3d) 223.

A. E. LePage Limited (Intimie) Appelante;

et

Michael March (Appelante) Intimee;

et

Mikolaj Kalmykow, Kazimierz Mnich, John
Bauer, Felix Shastell, Stefan Slojewski,
Josephine Slojewski, John F. Stroz, Edward
S. Stroz, Eugene Kolowski, Irene Kolowski et
Zenon Klemensowicz (Appelants) Intimis;

et

Kamex Developments Limited (Appelante)
Intimee.

1979: 25 juin.

Pr6sents: Les juges Martland, Ritchie, Beetz, Estey et
McIntyre.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Immeubles - Commission - Inscription exclusive
signie par une partie.

Socidtd - Copropridtd - Partage des revenus -
Distinction entre sociiti et coproprigtd.

POURVOI A l'encontre d'un arrat de la Cour
d'appel de l'Ontario' qui a accueilli un appel d'un
jugement de premiere instance du juge Van Camp
dans une action en recouvrement de commission
immobilibre. Pourvoi rejet6.

John Roland, pour I'appelante.

Rodney Smith, pour l'intim6 Michael March.

Ian G. Scott, pour les autres intim6s.

Le jugement de la Cour a t rendu oralement
par

LE JUGE MARTLAND--La plaidoirie fouill6e
pr6sent6e au nom de l'appelante ne nous a pas
persuad6s que la conclusion de la Cour d'appel est
mal fond6e. L'avocat de l'appelante cherche A

1(1977), 16 O.R. (2d) 193, 78 D.L.R. (3d) 223.
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sought an order to amend the statement of claim
to allege a claim for breach of warranty of author-
ity. We are all of the view that, on the evidence,
such a claim could not be established even if the
amendment were made.

The appeal is dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Osler, Hoskin &
Harcourt, Toronto.

Solicitors for the respondent Michael March:
Blaney, Pasternak, Smela & Watson, Toronto.

Solicitors for the other respondents: Lee, Fire-
man & Regan, Toronto.

obtenir une modification de la d6claration pour
all6guer l'abus de mandat. Nous sommes tous
d'avis que, vu la preuve, cette all6gation ne pour-
rait pas tre 6tablie, mame si la modification 6tait
faite.

Le pourvoi est rejet6 avec d6pens.

Pourvoi rejeti avec dipens.

Procureurs de l'appelante: Osler, Hoskin &
Harcourt, Toronto.

Procureurs de l'intimi Michael March: Blaney,
Pasternak, Smela & Watson, Toronto.

Procureurs des autres intimis: Lee, Fireman &
Regan, Toronto.
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Tropwood A.G. and the Owners of the Vessel
Tropwood (Defendants) Appellants;

and

Sivaco Wire & Nail Company (Plaintiff)

and

Atlantic Lines & Navigation Company, Inc.
(Defendant) Respondents.

1979: February 7; 1979: March 6.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE FEDERAL COURT OF

APPEAL

Courts - Federal Court - Jurisdiction - Maritime
law - Navigation and shipping - Federal Court Act,
R.S.C. 1970 (2nd Supp.), c. 10, ss. 2, 22, 42 - The
Admiralty Act, 1891 (Can.), c. 29 - The Admiralty
Act, 1934 (Can.), c. 31 - Carriage of Goods by Water
Act, R.S.C. 1970, c. C-15.

The respondent (Sivaco) instituted an action in the
Federal Court for damages to goods shipped by sea from
France to Montreal. The defendants appellants were the
owner of the ship on which the cargo was carried. The
statement of defence raised the issue of jurisdiction of
the Federal Court: it alleged that the plaintiff was not
claiming relief or seeking a remedy under or by virtue of
Canadian maritime law or any other law of Canada
relating to any matter coming within the class of subject
of navigation and shipping. The matter came before the
Trial Division of the Federal Court for preliminary
determination of a question of law. Walsh J., giving
consideration to Quebec North Shore Paper Co. v.
Canadian Pacific Ltd., [1977] 2 S.C.R. 1054, and
McNamara Construction (Western) Ltd. v. The Queen,
[1977] 2 S.C.R. 654, upheld the jurisdiction of the
Federal Court and his judgment was affirmed by the
Federal Court of Appeal.

Held: The appeal should be dismissed.

The Federal Court of Canada is given jurisdiction,
under s. 22 of the Federal Court Act, to adjudicate on
questions of admiralty law. The jurisdiction having so
been conferred, the question is whether there was a body
of federal law, be it statute, common law or other, upon
which the jurisdiction could be exercised. Section 4 of

Tropwood A.G. et les propribtaires du navire
Tropwood (Difendeurs) Appelants;

et

Sivaco Wire & Nail Company
(Demanderesse)

et

Atlantic Lines & Navigation Company, Inc.
(Difenderesse) Intimies.

1979: 7 f6vrier; 1979: 6 mars.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL FP.DtRALE

Tribunaux - Cour fidgrale - Comphtence - Droit
maritime - Navigation et expiditions par eau - Loi
sur la Courfidgrale, S.R.C. 1970 (2' Supp.), chap. 10,
art. 2, 22, 42 - Acte de l'Amirautg, 1891 (Can.), chap.
29 - Loi d'amirautg, 1934 (Can.), chap. 31 - Loi sur
le transport des marchandises par eau, S.R.C. 1970,
chap. C-15.

L'intim6e (Sivaco) a intent6 une action en Cour f6d6-
rale pour dommages caus6s A des marchandises trans-
port6es par mer de France A Montr6al. Les d6fendeurs
appelants sont les propri6taires du navire qui a trans-
port6 la cargaison. La d6fense a soulev6 la question de la
comp6tence de la Cour f6d6rale: elle allkgue que ni le
recours de la demanderesse ni le redressement qu'elle
veut obtenir ne se fonde sur le droit maritime canadien
ni sur aucune autre loi du Canada relative A une matibre
relevant de la cat6gorie de la navigation et des exp6di-
tions par eau. L'affaire est venue devant la Division de
premiere instance de la Cour f6d6rale pour obtenir une
d6cision pr6liminaire sur une question de droit. Le juge
Walsh, examinant les arr8ts Quebec North Shore Paper
Co. c. Canadien Pacifique Ltie, [1977] 2 R.C.S. 1054,
et McNamara Construction (Western) Ltd. c. La Reine,
[1977] 2 R.C.S. 654, a reconnu la comp6tence de la
Cour f6d6rale et son jugement a 6t6 confirm6 par la
Cour d'appel f6d6rale.

Arrit: Le pourvoi doit 8tre rejet6.

La Cour f6d6rale du Canada a comp6tence, en vertu
de l'art. 22 de la Loi sur la Courfiddrale, pour trancher
toute question de droit maritime. Compte tenu de I'attri-
bution de cette comp6tence, la question est de savoir s'il
existe un droit f6d6ral, que ce soit une loi, la common
law ou autre chose, qui en permet I'exercice. L'article 4
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the Admiralty Act of 1891 introduces as part of the law
of Canada a body of admiralty law upon which that
jurisdiction could operate. And the Federal Court Act,
which governs the present case, defining Canadian mari-
time law in s. 2, refers to the law that was administered
by the Exchequer Court "by virtue of the Admiralty Act
or any other statute". The reference to the Admiralty
Act is undoubtedly to the Act of 1934, but the Admiral-
ty Act of 1891, although repealed, may certainly be
considered as "any other statute" by virtue of which law
was administered by the Exchequer Court on its admi-
ralty side.

Two questions remain: (1) whether a claim of the
kind made here was within the scope of admiralty law as
it was incorporated into the law in 1891; and (2) if so,
whether such a claim fell within the scope of federal
power in relation to navigation and shipping.

(1) The effect of s. 4 of the Canadian Admiralty Act
of 1891, having regard to its interplay with the British
Colonial Courts of Admiralty Act of 1890 (and there-
fore with s. 6 of the British Admiralty Act of 1861) was
to bring claims arising from damage to in-bound cargo
within the purview of the Exchequer Court of Canada,
entitling it to treat them as part of admiralty law. In
consequence of s. 2 of the Federal Court Act, such
claims are similarly within the scope of Canadian mari-
time law cognizable by the Federal Court.

(2) The statutorily-recognized law governing the
claim made here in the Federal Court is constitutionally
attributable to federal power in relation to navigation
and shipping. The relationship between carriers of goods
by ship and the shippers or owners or consignees of such
goods is one upon which Parliament is entitled to legis-
late, just as it is entitled to and has legislated on liability
in respect of the carriage of goods by rail or by air.

The appellant also raises the point as to whether it is
open to the Federal Court, in exercising its jurisdiction
in the matter brought before it, to determine, pursuant
to conflict of law rules of a forum, a choice of law rule
to govern the determination of the suit. In the present
case, the Federal Court has jurisdiction over the appel-
lant and over the cause of action and there is a body of
law which it can apply. This body of law embraces
conflict rules and entitles the Federal Court to find that
some foreign law should be applied to the claim that has
been put forward.

de l'Acte de l'Amiraut& de 1891 introduit dans le droit
du Canada le droit maritime permettant l'exercice de
cette comp6tence. La prbsente affaire est r6gie par la
Loi sur la Cour fiddrale qui, en d6finissant le droit
maritime canadien A l'art. 2, renvoie au droit dont
I'application relevait de la Cour de l'Echiquier <en vertu
de la Loi sur I'AmirautM ou de quelque autre loin. Le
renvoi A la Loi sur I'Amirauth vise manifestement la Loi
de 1934, mais, malgr6 son abrogation, on peut certaine-
ment considbrer I'Acte de l'AmirautM de 1891 comme
squelque autre lois dont I'application relevait de la Cour
de l'Echiquier, en sa juridiction d'amiraut6.

Il reste deux questions: (1) savoir si une r6clamation
comme celle faite en l'esp~ce rel6ve du droit maritime
tel qu'il a 6t6 incorpor6 dans la loi en 1891; et (2) dans
l'affirmative, savoir si cette r6clamation rel&ve de la
comp6tence f6d6rale en matibre de navigation et d'exp6-
ditions par eau.

(1) tant donn6 son interaction avec l'Acte des Cours
coloniales d'Amirauti anglais de 1890 (et donc avec
l'art. 6 de l'Admiralty Act anglais de 1861), I'art. 4 de
l'Acte de l'Amirauti, 1891 (Can.) a fait entrer les
r6clamations relatives aux dommages caus6s A une car-
gaison en provenance de l'6tranger dans la comp6tence
de la Cour de lIchiquier du Canada et lui a permis de
consid6rer qu'elles font partie du droit maritime. Vu
l'art. 2 de la Loi sur la Courfidirale, ces r6clamations
rel6vent 6galement du droit maritime canadien qui est
du ressort de la Cour f6d6rale.

(2) Les r6gles de droit reconnues par la loi, qui
r6gissent la r6clamation pr6sent6e en l'esp~ce en Cour
f6d6rale, rel6vent constitutionnellement de la comp&
tence f6d6rale en matibre de navigation et d'exp6ditions
par eau. Le Parlement peut 16gif6rer sur les rapports
entre les transporteurs de marchandises par navire et les
exp6diteurs, les propri6taires ou destinataires de ces
marchandises, tout autant qu'il peut 16gif6rer sur les
questions de responsabilit6 pour le transport de mar-
chandises par chemin de fer ou par avion.

Les appelants soul6vent aussi la question de savoir si,
dans l'exercice de sa comp6tence sur l'affaire dont elle
est saisie, la Cour f6d6rale peut d6terminer, en confor-
mit6 des r~gles de conflit de lois du tribunal saisi, le
droit r6gissant le procks. En l'espace, la Cour f6d6rale a
comp6tence sur les appelants et sur l'objet du litige et il
existe un ensemble de droit applicable. Cet ensemble
comprend les r6gles de conflit et permet A la Cour
f6d6rale de conclure A l'application du droit 6tranger A
la r6clamation qui lui a 6 soumise.
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Quebec North Shore Paper Co. v. Canadian Pacific
Ltd., [1977] 2 S.C.R. 1054; McNamara Construction
(Western) Ltd. v. The Queen, [1977] 2 S.C.R. 654
followed; The Queen v. Canadian Vickers Ltd. (1977),
77 D.L.R. (3d) 241; MacMillan Bloedel Ltd. v.
Canadian Stevedoring Co. Ltd., [1969] 2 Ex. C.R. 375;
Grand Trunk Railway Co. v. Attorney General of
Canada, [1907] A.C. 65, referred to.

APPEAL from a judgment of the Federal Court
of Appeal affirming a judgment of Walsh J. who,
on a motion for preliminary determination, upheld
the jurisdiction of the Federal Court. Appeal
dismissed.

Sean Harrington, for the appellants.

Peter R. D. MacKell, Q.C., and Marc Nadon,
for the respondent, Sivaco Wire & Nail Company.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-We are faced in this case
with a question of the jurisdiction of the Federal
Court of Canada, not with jurisdiction in the
abstract but with whether there is operative law
under which the Federal Court may properly
entertain an action, framed both in contract and in
tort, arising out of damage to in-bound cargo
shipped by sea from Caen, France to Montreal.
The plaintiff in the action is the owner and con-
signee of the goods so shipped, which were found
damaged after they arrived in Montreal, and the
defendant appellant is the owner of the ship on
which the cargo was carried. Damages in the
amount of $110,000 are claimed in the action
which was instituted in the Federal Court.

The issue of jurisdiction arises from an allega-
tion in the statement of defence that the plaintiff is
not claiming relief or seeking a remedy under or
by virtue of Canadian maritime law or any other
law of Canada relating to any matter coming
within the class of subject of navigation and ship-
ping. The plaintiff thereupon moved for a prelim-
inary determination of the question of jurisdiction,
pursuant to the Rules of the Federal Court. The
matter came before Walsh J. who necessarily gave
consideration to the judgments of this Court in
Quebec North Shore Paper Co. v. Canadian

Jurisprudence: Quebec North Shore Paper Co. c.
Canadien Pacifique Ltie, [1977] 2 R.C.S. 1054 et
McNamara Construction (Western) Ltd. c. La Reine,
[1977] 2 R.C.S. 654 (arrits suivis); La Reine c. Canadi-
an Vickers Ltd. (1977), 77 D.L.R. (3d) 241; MacMillan
Bloedel Ltd. c. Canadian Stevedoring Co. Ltd., [ 1969] 2
R.C.L. 375; Grand Trunk Railway Co. c. Le procureur
gindral du Canada, [ 1907] A.C. 65.

POURVOI A l'encontre d'un arr8t de la Cour
d'appel f6d6rale confirmant un jugement du juge
Walsh qui, sur une requate en vue d'obtenir une
d6cision pr6liminaire, a confirm6 la comp6tence de
la Cour f6d6rale. Pourvoi rejet6.

Sean Harrington, pour les appelants.

Peter R. D. MacKell, c.r., et Marc Nadon, pour
l'intim~e, Sivaco Wire & Nail Company.

Le jugement de la Cour a 6t6 rendu par

LE JUGE EN CHEF-Nous devons examiner ici
une question aff6rente A la comp6tence de la Cour
f6d6rale du Canada; il ne s'agit pas de sa comp6-
tence en thborie, mais plut6t de savoir si la loi en
vigueur permet A la Cour f6d6rale d'entendre une
action, fond6e A la fois sur la responsabilit6 con-
tractuelle et dblictuelle, qui r6sulte de dommages
caus6s a une cargaison transport6e par mer de
Caen (France) A Montr6al. La demanderesse est la
propri6taire et destinataire des marchandises ainsi
exp6di6es, qui 6taient endommag6es A leur arriv6e
A Montr6al, et les d6fendeurs appelants sont les
propri6taires du navire qui a transport6 la cargai-
son. On r6clame $110,000 de dommages-intbr8ts
dans l'action intent6e en Cour f6d6rale.

La question de comp6tence provient d'une a116-
gation de la d6fense que ni le recours de la deman-
deresse ni le redressement qu'elle veut obtenir ne
se fonde sur le droit maritime canadien ni sur
aucune autre loi du Canada relative A une matibre
relevant de la cat6gorie de la navigation et des
exp6ditions par eau. La demanderesse a donc pr&-
sent6 une requite pour obtenir une d6cision pr6li-
minaire sur la question de comp6tence, conform6-
ment aux r6gles de la Cour f6d6rale. Le juge
Walsh, qui a entendu l'affaire, a 6videmment exa-
min6 les arr8ts de cette Cour, Quebec North Shore

159[ 19791 2 R.C.S. TROPWOOD C. SIVACO et autres Le Juge en Chef



160 TROPWOOD V. SIVACO et al. The Chief Justice [1979] 2 S.C.R.

Pacific Ltd.' and in McNamara Construction
(Western) Ltd. v. The Queen2 . He upheld the
jurisdiction of the Federal Court over the subject
matter of the action in comprehensive reasons and
his judgment was affirmed without more on
appeal.

It is common ground between the parties that
legislative power to support a body of federal
maritime law resides in Parliament's exclusive au-
thority in relation to navigation and shipping, and
it is, hence, unnecessary here to inquire whether
any other head of federal legislative power, for
example, power in relation to the regulation of
trade and commerce, may be called in aid. Admit-
tedly, it was open to the Parliament of Canada to
establish a federal Court, pursuant to s. 101 of the
British North America Act, to administer its mari-
time law concurrently with provincial superior
courts.

The Federal Court of Canada, as the successor
to the Exchequer Court, is given jurisdiction,
under s. 22 of the Federal Court Act, R.S.C. 1970
(2nd Supp.), c. 10, to adjudicate on questions of
admiralty law. The general specification of this
adjudicative power is in s. 22(1), reading as
follows:

22. (1) The Trial Division has concurrent original
jurisdiction as well between subject and subject as other-
wise, in all cases in which a claim for relief is made or a
remedy is sought under or by virtue of Canadian mari-
time law or any other law of Canada relating to any
matter coming within the class of subject of navigation
and shipping, except to the extent that jurisdiction has
been otherwise specially assigned.

Without limiting the generality of what is given by
that provision, s. 22(2) declares that, for greater
certainty, jurisdiction resides in the Trial Division
of the Federal Court with respect to "any claim or
question arising out of any one or more" of a
specification of claims or questions listed in con-
secutive clauses (a) to (s). Section 22(2) (e), (h)
and (i) cover the present case in their wording
which is as follows:
(e) any claim for damage sustained by, or for loss of, a
ship including, without restricting the generality of the

I[1977] 2 S.C.R. 1054.
2 [1977] 2 S.C.R. 654.

Paper Co. c. Canadien Pacifique Ltie' et
McNamara Construction (Western) Ltd. c. La
Reine2 . Dans ses motifs exhaustifs, il a reconnu la
comptence de la Cour f6d6rale sur l'objet de
f'action et sa d6cision a 6t6 confirmbe, telle quelle,
en appel.

Les parties admettent qu'en vertu de son pouvoir
exclusif en matibre de navigation et d'exp6ditions
par eau, le Parlement peut 16gif6rer en matibre de
droit maritime et il est donc inutile de se demander
ici si l'on peut invoquer d'autres chefs de compe-
tence 16gislative f6d6rale, comme par exemple le
pouvoir de r6glementation des 6changes et du com-
merce. Il est admis que le Parlement du Canada
pouvait 6tablir un tribunal f6d6ral, aux termes de
l'art. 101 de l'Acte de l'Amirique du Nord britan-
nique, pour administrer son droit maritime concur-
remment avec les cours superieures des provinces.

La Cour f6d6rale du Canada, qui a remplac6 la
Cour de lIchiquier, a comp6tence, en vertu de
l'art. 22 de la Loi sur la Cour fidirale, S.R.C.
1970 (2e Supp.), chap. 10, pour trancher toute
question de droit maritime. Les termes g6n6raux
de cette comp6tence sont 6nonc6s au par. 22(1):

22. (1) La Division de premiere instance a comp6-
tence concurrente en premiere instance, tant entre sujets
qu'autrement, dans tous les cas od une demande de
redressement est faite en vertu du droit maritime cana-
dien ou d'une autre loi du Canada en matidre de naviga-
tion ou de marine marchande, sauf dans la mesure oi
cette comp6tence a par ailleurs fait l'objet d'une attribu-
tion sp6ciale.

Sans restreindre la port6e g6n6rale de cette dispo-
sition, le par. 22(2) d6clare, pour plus de certitude,
que la Division de premibre instance de la Cour
f6d6rale a comp6tence relativement <<A toute
demande ou A tout litige de la nature de ceux)
mentionn6s aux al. a) A s). La pr6sente affaire
relbve des al. 22(2)e), h) et i) que voici:

e) toute demande pour l'avarie ou la perte d'un navire,
et notamment, sans restreindre la port6e g6n6rale de ce

'[1977] 2 R.C.S. 1054.
2 [1977] 2 R.C.S. 654.
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foregoing, damage to or loss of the cargo or equipment
of or any property in or on or being loaded on or off a
ship;

(h) any claim for loss of or damage to goods carried in
or on a ship including, without restricting the generality
of the foregoing, loss of or damage to passengers' bag-
gage or personal effects;

(i) any claim arising out of any agreement relating to
the carriage of goods in or on a ship or to the use or hire
of a ship whether by charter party or otherwise;

Section 22(3) settles any doubts on the question
whether the jurisdiction extends to foreign ships
and to claims arising on the high seas or within the
territorial, internal and other waters of Canada or
elsewhere. What is important to notice is that the
heads of jurisdiction specified in s. 22(2) are nour-
ished, so far as applicable law is concerned, by the
ambit of Canadian maritime law or any other
existing law of Canada relating to any matter
coming within the class of navigation and shipping.

In the light of the Quebec North Shore and
McNamara cases, Walsh J. addressed himself to
the question whether, jurisdiction having so been
conferred, there was a body of federal law, be it
statute, common law or other, competently enact-
ed or recognized by Parliament, upon which the
jurisdiction could be exercised. The learned Feder-
al Court Judge traced the chequered history of
admiralty jurisdiction both in England and in
Canada, relying on the recent judgment of Thur-
low A.C.J. in The Queen v. Canadian Vickers
Ltd.I and on the earlier judgment of Jackett P. (as
he then was) in MacMillan Bloedel Ltd. v.
Canadian Stevedoring Co. Ltd. 4 For present pur-
poses, it is enough to look at the Canadian statutes
enacted following the British Colonial Courts of
Admiralty Act, 1890, and following the abrogation
of limitations on federal legislative power by the
Statute of Westminster, 1931. These Canadian
statutes are (1) The Admiralty Act, 1891 (Can.),
c. 29; (2) The Admiralty Act, 1934 (Can.), c. 31;

3 (1977), 77 D.L.R. (3d) 241.
4 [1969] 2 Ex. C.R. 375.

qui pr6cAde, l'avarie ou la perte de la cargaison ou de
I'6quipement d'un navire ou de tout bien A bord d'un
navire ou en train d'y 8tre charg6 ou d'en 8tre d6charg6;

h) toute demande pour la perte ou l'avarie de marchan-
dises transport6es A bord d'un navire, et notamment,
sans restreindre la port6e g6n6rale de ce qui pr6c6de, la
perte ou l'avarie des bagages ou effets personnels des
passagers;
i) toute demande n6e d'une convention relative au
transport de marchandises A bord d'un navire, A l'utilisa-
tion ou au louage d'un navire soit par charte-partie, soit
autrement;

La paragraphe 22(3) enl6ve toute h6sitation sur la
question de savoir si la comp6tence s'6tend aux
navires 6trangers et aux demandes r6sultant de
faits qui se sont produits en haute mer ou dans les
limites des eaux territoriales, int6rieures ou autres
du Canada ou ailleurs. Il est important de remar-
quer que les chefs de compftence 6num6r6s au par.
22(2) sont aliment6s, dans le cadre du droit appli-
cable, par le droit maritime canadien ou toute
autre loi du Canada en matidre de navigation ou
de marine marchande.

A la lumibre des arr8ts Quebec North Shore et
McNamara, le juge Walsh s'est demand6 si,
compte tenu de l'attribution de cette comp6tence,
il existe un droit f6d6ral, que ce soit une loi, la
common law ou autre chose, dfiment 6dict6 ou
reconnu par le Parlement, qui en permet l'exercice.
Le savant juge de la Cour f6d6rale a fait I'histori-
que complexe de la comp6tence en droit maritime,
tant en Angleterre qu'au Canada, en s'appuyant
sur la d6cision r6cente du juge en chef adjoint
Thurlow dans La Reine c. Canadian Vickers Ltd. 3,
et sur la d6cision antbrieure du pr6sident Jackett
(maintenant juge en chef) dans MacMillan Bloe-
del Ltd. c. Canadian Stevedoring Co. Ltd. 4 Aux
fins de ce pourvoi, il suffit d'examiner les lois
canadiennes 6dict6es aprds l'Acte des Cours colo-
niales d'Amiraut6, 1890, de l'Angleterre et l'abro-
gation des restrictions au pouvoir l6gislatif f6d6ral
par le Statut de Westminster, 1931. Ces lois cana-
diennes sont (1) l'Acte de l'Amirautg, 1891
(Can.), chap. 29; (2) la Loi d'amirautg, 1934

3(1977), 77 D.L.R. (3d) 241.
4 [1969] 2 R.C.E. 375.
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and the Federal Court Act, enacted in 1970, with
effect from June 1, 1971.

Under the Admiralty Act of 1891, s. 3, the
Exchequer Court of Canada was constituted a
Colonial Court of Admiralty with all the jurisdic-
tion, powers and authority conferred by The Brit-
ish Act of 1890 and by this Canadian Act. s. 4 was
as follows:

4. Such jurisdiction, powers and authority shall be
exercisable and exercised by the Exchequer Court
throughout Canada, and the waters thereof, whether
tidal or non-tidal, or naturally navigable or artificially
made so, and all persons shall, as well in such parts of
Canada as have heretofore been beyond the reach of the
process of any Vice-Admiralty court, as elsewhere there-
in, have all rights and remedies in all matters, (including
cases of contract and tort and proceedings in rem and in
personam), arising out of or connected with navigation,
shipping, trade or commerce, which may be had or
enforced in any Colonial Court of Admiralty under
"The Colonial Courts of Admiralty Act, 1890."

I am in agreement with Walsh J., and with Thur-
low A.C.J. in the Canadian Vickers case, that s. 4
(aided perhaps by s. 3 although I do think that s. 4
can stand alone) introduces as part of the law of
Canada a body of admiralty law under its specifi-
cation that "all persons shall . . . have all rights
and remedies in all matters (including cases of
contract and tort and proceedings in rem and in
personam), arising out of or connected with navi-
gation, shipping, trade or commerce, which may be
had or enforced in any Colonial Court of Admiral-
ty under the Colonial Courts of Admiralty Act,
1890".

It is unnecessary at this point to determine what
this body of admiralty law embraces. I think it
more fruitful, in the light of submissions by the
appellant, to see what connection, if any, there is
in respect of introduced admiralty law, between
the Act of 1891 and the federal Acts which fol-
lowed and superseded it. The appellant concedes
that the Act of 1891 not only gave jurisdiction but
also incorporated a body of law upon which that
jurisdiction could operate. It denies however, that
there was any carrying forward of any body of law
by the Act of 1934, which repealed and replaced
the Act of 1891. For my part, I do not think it

(Can.), chap. 31 et la Loi sur la Cour fidirale,
6dict6e en 1970 et en vigueur depuis le 1' juin
1971.

Aux termes de l'art. 3 de l'Acte de l'Amirautg,
1891, la Cour de lIchiquier du Canada est deve-
nue une cour coloniale d'amiraut6 avec toute la
comp6tence, les pouvoirs et I'autorit6 accordee par
la loi anglaise de 1890 et par cette loi canadienne.
L'article 4 pr6voyait:

4. Cette juridiction, ces pouvoirs et cette autorit6
pourront 8tre et seront exerc6s par la cour de 1ichiquier
dans tout le Canada et sur toutes ses eaux, soit de mar6e
ou non, et soit naturellement navigables ou rendues
artificiellement navigables; et toutes personnes auront,
tant dans les parties du Canada qui jusqu'ici ont 6t6 au
deld de l'atteinte des mandats de toute cour de Vice-
Amiraut6, qu'ailleurs dans ses limites, tous les droits et
recours en toutes choses (y compris les cas de contrat et
de tort et de proc6dures in rem et in personam) prove-
nant de la navigation, de la marine, du trafic ou du
commerce, ou s'y rattachant, qui peuvent 8tre exerc~s
dans toute cour coloniale d'Amiraut6 en vertu de l'Acte
des Cours coloniales d'Amirautd, 1890.

Je me rallie A l'opinion du juge Walsh, et A celle
du juge en chef adjoint Thurlow dans Canadian
Vickers, que l'art. 4 (peut-8tre en corr6lation avec
l'art. 3, mais je crois que l'art. 4 suffit par lui-
meme) introduit le droit maritime dans le droit du
Canada lorsqu'il 6nonce que: otoutes personnes
auront ... tous les droits et recours en toutes
choses (y compris les cas de contrat et de tort et de
procedures in rem et in personam) provenant de la
navigation, de la marine, du trafic ou du com-
merce, ou s'y rattachant, qui peuvent 8tre exerc6s
dans toute cour coloniale d'Amiraut6 en vertu de
l'Acte des Cours coloniales d'Amirauti, 1890).

Il n'est pas n6cessaire, pour l'instant, de d6finir
ce que ce droit maritime comprend. Il est plus
utile, je crois, compte tenu des all6gations des
appelants, de voir quel lien existe, le cas 6ch6ant,
entre la Loi de 1891 et les lois f6d6rales qui l'ont
suivie et remplac6e, relativement au droit mari-
time. Les appelants admettent que la Loi de 1891
a non seulement conf6r6 la comp6tence, mais
qu'elle a 6galement introduit un ensemble de
r6gles de droit en permettant l'exercice. Ils pr6ten-
dent toutefois que la Loi de 1934, qui a abrog6 la
Loi de 1891 et l'a remplac6e, n'a pas eu pour effet
de reprendre cet ensemble. Pour ma part, je crois
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matters here whether the Act of 1934 failed to
incorporate or recognize a body of admiralty law. I
leave that question open, although I would be
inclined to find that s. 18 of the Act of 1934 was
an adequate source of authority to apply a body of
admiralty law. Since the present case is admittedly
governed by the Federal Court Act, it is that Act
to which we must look to determine whether the
jurisdiction now reposed in the Federal Court to
try what I may compendiously call admiralty mat-
ters relates to a body of law, which can be attribut-
ed to federal competence, upon which the jurisdic-
tion can operate.

I come, therefore, to the Federal Court Act. I
have already quoted s. 22(1) and I refer to the
words "Canadian maritime law" therein, words
which are defined in s. 2 of the Act as follows:
"Canadian maritime law" means the law that was
administered by the Exchequer Court of Canada on its
Admiralty side by virtue of the Admiralty Act or any
other statute, or that would have been so administered if
that Court had had, on its Admiralty side, unlimited
jurisdiction in relation to maritime and admiralty mat-
ters, as that law has been altered by this or any other
Act of the Parliament of Canada;

This definition is supplemented by s. 42 of the
Federal Court Act, reading as follows:
Canadian maritime law as it was immediately before the
first day of June, 1971 continues subject to such changes
therein as may be made by this or any other Act.

This definition of Canadian maritime law in s. 2
refers to the law that was administered by the
Exchequer Court "by virtue of the Admiralty Act
or any other statute". The reference to the Admi-
ralty Act is undoubtedly to the Act of 1934, but
the Admiralty Act of 1891, although it was
repealed, may certainly be considered as "any
other statute" by virtue of which law was adminis-
tered by the Exchequer Court on its admiralty
side. If therefore there was a deficient incorpora-
tion of admiralty law by the Act of 1934, the same
cannot be said of the Act of 1891.

Two questions, therefore, remain. The first is
whether a claim of the kind made here was within
the scope of admiralty law as it was incorporated

qu'il importe peu ici que la Loi de 1934 ait omis
d'incorporer le droit maritime ou de le reconnaitre.
Je ne tranche pas cette question, bien que je sois
dispos6 A dire que l'art. 18 de la Loi de 1934
fournissait le fondement n6cessaire A l'application
du droit maritime. Puisqu'il est admis que la pr6-
sente affaire est r6gie par la Loi sur la Cour
fidirale, c'est cette loi qu'il faut examiner pour
d6cider si la juridiction conf6r6e actuellement A la
Cour f6d6rale de connaltre de ce que je qualifierai
succinctement d'affaires maritimes, est li A un
ensemble de r6gles de droit que l'on peut attribuer
A la comp6tence f6d6rale et sur lequel cette juridic-
tion peut s'exercer.

J'en viens donc A la Loi sur la Cour fidirale.
J'ai d6jA cit6 le par. 22(1) et je m'arrate A 1'expres-
sion Kdroit maritime canadienv qu'on trouve ainsi
d6finie A l'art. 2:
adroit maritime canadieno d6signe le droit dont I'applica-
tion relevait de la Cour de l'tchiquier du Canada, en sa
juridiction d'amiraut6, en vertu de la Loi sur l'Amirauti
ou de quelque autre loi, ou qui en aurait relev6 si cette
Cour avait eu, en sa juridiction d'amiraut6, comp6tence
illimit6e en matibre maritime et d'amiraut6, compte
tenu des modifications apport6es A ce droit par la pr6-
sente loi ou par toute autre loi du Parlement du Canada;

Cette d6finition est compl6t6e par l'art. 42 de la
Loi sur la Courfidirale:
Le droit maritime canadien existant imm6diatement
avant le le1 juin 1971 reste en vigueur sous r6serve des
modifications qui peuvent y 8tre apport6es par la pr6-
sente loi ou toute autre loi.

Cette d6finition du droit maritime canadien A l'art.
2 renvoie au droit dont I'application relevait de la
Cour de 1ichiquier een vertu de la Loi sur I'Ami-
rauti ou de quelque autre loi>. Le renvoi A la Loi
sur l'Amirauti vise manifestement la Loi de 1934,
mais, malgr6 son abrogation, on peut certainement
consid6rer l'Acte de l'Amirauti de 1891 comme
(quelque autre loi dont l'application relevait de la
Cour de l'chiquier, en sa juridiction d'amiraut6.
Donc, si la Loi de 1934 n'incorporait pas compl6te-
ment le droit maritime, on ne peut en dire autant
de la Loi de 1891.

Il reste donc deux questions. La premibre est
celle de savoir si une r6clamation comme celle
faite en l'espbce relive du droit maritime tel qu'il a
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into the law of Canada in 1891. If so, the second
question is whether such a claim fell within the
scope of federal power in relation to navigation
and shipping. It would be unnecessary to canvass
the first question if the Carriage of Goods by
Water Act, R.S.C. 1970, c. 15 could be invoked
but, as the appellant points out, that Act, which
gives effect to the Hague Rules set out as a
schedule to the Act, applies only to bill of lading
shipments from Canadian ports, which is not this
case. I accept as a starting point for the answer to
the first question the assertion of the respondent in
its factum that it is essential to ascertain what was
the jurisdiction of the High Court in England
(referentially included in the Act of 1891 through
the Colonial Courts of Admiralty Act, 1890) as of
1891 and what kinds of claims were cognizable
therein as part of English admiralty law. In short,
were claims for damage to cargo included?

As the history of admiralty jurisdiction and law
shows, such claims were expressly covered by an
ordinance of the Long Parliament of Cromwell,
passed in 1648, but it was repealed upon the
restoration of the monarchy: see Roscoe, Admiral-
ty Jurisdiction and Practice (5th ed. 1931), pp. 13
ff. It was not until the enactment of the Admiralty
Act, 1861 (U.K.), c. 10 that damage to in-bound
cargo was brought within the jurisdiction of the
then High Court of Admiralty under s. 6 thereof,
reading as follows:

The High Court of Admiralty shall have Jurisdiction
over any Claim by the Owner or Consignee or Assignee
of any Bill of Lading of any Goods carried into any Port
in England or Wales in any Ship, for Damage done to
the Goods or any Part thereof by the Negligence or
Misconduct of or for any Breach of Duty or Breach of
Contract on the Part of the Owner, Master, or Crew of
the Ship, unless it is shown to the Satisfaction of the
Court that at the Time of the Institution of the Cause
any Owner or part Owner of the Ship is domiciled in
England or Wales: Provided always, that if in any such
Cause the Plaintiff do not recover Twenty Pounds he
shall not be entitled to any Costs, Charges or Expenses

6t6 incorpor6 au droit du Canada en 1891. Dans
l'affirmative, la deuxibme question est de savoir si
cette r6clamation relve de la comp6tence f6d6rale
en matibre de navigation et d'exp6ditions par eau.
Il serait inutile d'examiner A fond la premibre
question si l'on pouvait invoquer la Loi sur le
transport des marchandises par eau, S.R.C. 1970,
chap. C-15, mais, comme le font remarquer les
appelants, cette loi qui rend ex6cutoires les R6gles
de la Haye contenues dans l'annexe de la Loi ne
s'applique qu'au transport de marchandises par
connaissement en partance d'un port canadien, ce
qui n'est pas le cas ici. Pour r6pondre A la premiere
question, j'admets au d6part I'assertion de l'inti-
m6e, dans son factum, qu'il est essentiel de d6ter-
miner quelle 6tait en 1891 la comp6tence de la
Haute Cour en Angleterre (comp6tence incluse
dans la Loi de 1891 par le renvoi A l'Acte des
Cours coloniales d'AmirautM, 1890) et quelles
sortes de r6clamations pouvaient lui 8tre soumises
en vertu du droit maritime anglais. En bref, les
r6clamations pour dommages caus6s A la cargaison
6taient-elles comprises?

Il ressort de l'historique du droit maritime et de
la comp6tence en cette matibre que ces r6clama-
tions 6taient express6ment pr6vues par une ordon-
nance du Long Parlement de Cromwell, pass6e en
1648, qui fut toutefois abrog6e A la restauration de
la monarchie: voir l'ouvrage de Roscoe, Admiralty
Jurisdiction and Practice (5e Ed. 1931) aux pp. 13
et suiv. Ce n'est qu'avec la promulgation de l'Ad-
miralty Act, 1861 (R.-U.), chap. 10, que les dom-
mages causes A une cargaison en provenance de
l'6tranger sont ressortis A la Haute Cour d'Ami-
raut6 de l'6poque, aux termes de l'art. 6, que voici:

[TRADUCTION] La Haute Cour d'Amiraut& a comp6-
tence sur toute r6clamation par le propri6taire, le desti-
nataire ou l'exp6diteur de tout connaissement de toutes
marchandises, transport6es dans un port d'Angleterre ou
du pays de Galles, A bord d'un navire pour les domma-
ges caus6s aux marchandises ou A une partie de celles-ci,
par la n6gligence ou l'incurie ou le manquement A un
devoir ou la violation d'un contrat de la part du propri6-
taire, du capitaine ou de l'6quipage du navire, A moms
qu'il soit 6tabli, A la satisfaction de la Cour, qu'au
moment od I'action a 6t& intent6e, un des propri6taires
ou co-propri6taires du navire 6tait domicili6 en Angle-
terre ou au Pays de Galles: sous r6serve que si le
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incurred by him therein, unless the Judge shall certify
that the Cause was a fit one to be tried in a said Court.

The effect of s. 4 of the Canadian Admiralty Act
of 1891, having regard to its interplay with the
British Colonial Courts of Admiralty Act of 1890,
was to bring claims of this kind within the purview
of the Exchequer Court of Canada, entitling it to
treat them as part of admiralty law. In conse-
quence of s. 2 of the Federal Court Act, such
claims were similarly within the scope of Canadian
maritime law cognizable by the Federal Court
under the jurisdiction conferred upon it by s. 22(1)
and s. 22(2)(e),(h),(i). In coming to this conclu-
sion, I have not found it necessary to examine that
part of the definition of "Canadian maritime law"
which embraces "the law . . . that would have been
so administered if [the Exchequer Court of
Canada] had had on its admiralty side unlimited
jurisdiction in relation to maritime and admiralty
matters".

The second question above-mentioned is wheth-
er claims for damage to cargo, notwithstanding
that they became cognizable as part of English
admiralty law, fall within the scope of federal
legislative power in relation to navigation and
shipping. I observe that the Carriage of Goods by
Water Act, supra, which gives statutory expression
to such claims in respect of out-bound cargo, is
interwoven with s. 657 of the Canada Shipping
Act, R.S.C. 1970, c. S-9, declaring the responsibil-
ity of carriers by water for goods delivered to them
for conveyance, and binding them to use due care
and diligence in the safekeeping and punctual
conveyance of such goods.

I have no doubt that both Acts in their dealing
with water carriage of goods are constitutionally
attributable to federal power in relation to naviga-
tion and shipping, and I am of the like opinion in
respect of the statutorily-recognized law governing
the claim made here in the Federal Court. The
relationship between carriers of goods by ship and
the shippers or owners or consignees of such goods
is one upon which Parliament is entitled to legis-

demandeur ne recouvre pas vingt livres, il n'aura pas
droit aux d6pens, aux frais ou d6bours aff~rents A cette
action, A moins que le juge ne certifie qu'elle a 6t6
intent6e A bon droit devant cette cour.

Ptant donn6 son interaction avec l'Acte des Cours
coloniales d'Amirauti anglais de 1890, I'art. 4 de
l'Acte de l'Amirauti, 1891 (Can.) a fait entrer les
r6clamations de ce genre dans la comp6tence de la
Cour de l1chiquier du Canada et lui a permis de
consid6rer qu'elles font partie du droit maritime.
Vu l'art. 2 de la Loi sur la Cour fidirale, ces
r6clamations relvent 6galement du droit maritime
canadien, qui est du ressort de la Cour f6d6rale
aux termes de la comp6tence que lui confdrent le
par. 22(1) et les al. 22(2)e), h), i). Pour parvenir A
cette conclusion, je n'ai pas jug6 n6cessaire d'exa-
miner la partie de la d6finition de droit maritime
canadiens qui inclut (de droit ... qui en aurait
relev6 si [la Cour de ltchiquier du Canada] avait
eu, en sa juridiction d'amiraut6, comp6tence illimi-
t6e en matibre maritime et d'amiraut6).

La deuxibme question susmentionn6e est de
savoir si les r6clamations pour dommages A la
cargaison, bien qu'elles fassent partie du droit
anglais, maritime relvent du pouvoir 16gislatif
f6d6ral en matibre de navigation et d'exp6ditions
par eau. Je remarque que la Loi sur le transport
des marchandises par eau, pr6cit6e, qui pr6voit
express6ment ces r6clamations pour les cargaisons
A destination de l'6tranger, est 6troitement lie A
l'art. 657 de la Loi sur la marine marchande du
Canada, S.R.C. 1970, chap. S-9, qui d6clare que
les transporteurs par eau sont responsables des
marchandises qui leur sont livr6es pour 8tre trans-
port6es et qui les oblige A exercer le soin et la
diligence voulus pour que les marchandises soient
gard6es en lieu sfir et ponctuellement transport6es.

Il est A mon avis indubitable que ces deux lois,
en ce qu'elles traitent du transport des marchandi-
ses par eau, relkvent constitutionnellement de la
comp6tence f6d6rale en matibre de navigation et
d'exp6ditions par eau, et je suis du mime avis en
ce qui concerne les r6gles de droit reconnues par la
loi qui r6gissent la r6clamation pr6sent6e en l'es-
p6ce en Cour f6d6rale. Le Parlement peut 16gif6rer
sur les rapports entre les transporteurs de mar-
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late, just as it is entitled to and has legislated on
liability in respect of the carriage of goods by rail
or by air: see Railway Act, R.S.C. 1970, c. R-2, ss.
102(1)(i), 262(1)(c), (7); Carriage by Air Act,
R.S.C. 1970, c. C-14. Federal legislative authority
to deal with contractual aspects of transportation
services, which are within federal regulatory
power, was affirmed many years ago in Grand
Trunk Railway Co. v. Attorney- General of
Canada .

Two other matters must be mentioned. The
appellant makes a point of the fact that the bills of
lading in the present case provide that the Hague
Rules relating to Bills of Lading, as enacted in the
country of shipment, are to apply and, further,
that any dispute arising under the bills of lading in
this case shall be decided in the country where the
carrier has its principal place of business and that
the law of that country shall apply. It is according-
ly submitted by the appellant that the stipulation
that foreign law would apply reinforces its princi-
pal contention that there is no existing federal law
by which the Federal Court could deal with the
cause of action in this case. (It is conceded that the
Hague Rules enacted in France are similar to
those enacted in Canada under the Carriage of
Goods by Water Act, supra, save for the package
or unit limitation, but, as already pointed out, the
Canadian Act relates only to out-bound cargo.)

What is raised by the appellant, shortly put, is
whether it is open to the Federal Court, in exercis-
ing its jurisdiction in the matter brought before it,
to determine, pursuant to conflict of law rules of
the forum, a choice of law rule to govern the
determination of the suit. In the present case, the
Federal Court has jurisdiction over the appellant
and over the cause of action and there is a body of
law which it can apply. It is my opinion that this
body of law embraces conflict rules and entitles
the Federal Court to find that some foreign law
should be applied to the claim that has been put

5 [19071 A.C. 65.

chandises par navire et les exp6diteurs, les propri6-
taires ou destinataires de ces marchandises, tout
autant qu'il peut 16gif6rer sur les questions de
responsabilit6 pour le transport de marchandises
par chemin de fer ou par avion: voir la Loi sur les
chemins de fer, S.R.C. 1970, chap. R-2, al.
102(1)i), al. 262(1)c) et par. 262(7); la Loi sur le
transport airien, S.R.C. 1970, chap. C-14. Le
pouvoir 16gislatif f6d6ral sur les aspects contrac-
tuels des services de transport qui relbvent du
pouvoir de r6glementation f6d6ral, a 6t6 reconnu il
y a longtemps dans l'arr~t Grand Trunk Railway
Co. c. Le procureur gindral du Canada'.

II faut mentionner deux autres points. Les appe-
lants soulignent le fait que, aux termes des con-
naissements en l'espece, ce sont les R6gles de la
Haye sur les connaissements, telles qu'elles sont
6dict6es dans le pays d'exp6dition, qui s'appliquent
et, de plus, tout litige relatif aux connaissements
doit 8tre entendu dans le pays oil le transporteur a
sa principale place d'affaires et selon le droit de ce
pays. En cons6quence, les appelants pr6tendent
que la stipulation relative A l'application du droit
6tranger renforce leur all6gation principale qu'au-
cune loi f6d6rale en vigueur ne permet A la Cour
f6d6rale de connaitre du pr6sent litige. (II est
admis que les R6gles de la Haye 6dict6es en
France sont semblables A celles 6dict6es au
Canada en vertu de la Loi sur le transport des
marchandises par eau, pr6cit6e, sauf pour la limi-
tation de responsabilit6 pour les colis ou unit6s,
mais, comme on l'a d6ji mentionn6, la Loi cana-
dienne ne vise que les cargaisons A destination de
l'6tranger.)

En bref, la question soulev6e par les appelants
est de savoir si, dans l'exercice de sa comp6tence
sur l'affaire dont elle est saisie, la Cour f6d6rale
peut d6terminer, en conformit6 des r6gles de con-
flit de lois du tribunal saisi, le droit r6gissant le
procks. En l'esp6ce, la Cour f6d6rale a comp6tence
sur les appelants et sur l'objet du litige et il existe
un ensemble de droit applicable. A mon avis, cet
ensemble comprend les r~gles de conflit et permet
A la Cour f6d6rale de conclure A l'application du
droit 6tranger A la r6clamation qui lui a 6t& sou-
mise. Les r6gles de conflit sont en g6n6ral celles du

s [1907] A.C. 65.
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forward. Conflicts rules are, to put the matter
generally, those of the forum. It seems quite clear
to me that s. 22(3) of the Federal Court Act,
which I have already referred to, envisages that
the Federal Court, in dealing with a foreign ship or
with claims arising on the high seas may find it
necessary to consider the application of foreign law
in respect of the cause of action before it.

The second matter that needs to be mentioned
relates to the opposing positions of the parties on
whether Canadian maritime law is uniform law,
applicable in the same way throughout the whole
of Canada. This question, strictly speaking, does
not arise in respect of the issue posed for prelim-
inary determination. I think it the wise course to
leave the question of uniform application open
since this case has not yet been heard on the
merits.

For the reasons given, I would dismiss the
appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellants: McMaster,
Meighen, Montreal.

Solicitors for the respondent, Sivaco Wire &
Nail Company: Martineau, Walker, Allison,
Beaulieu, MacKell & Clermont, Montreal.

Solicitors for the respondent, Atlantic Lines &
Navigation Company, Inc.: Chauvin, Marler &
Beaudry, Montreal.

tribunal saisi. 11 me semble clair que selon le par.
22(3) de la Loi sur la Courfidirale, que j'ai d6jA
mentionn6, la Cour f6d6rale peut, lorsqu'il est
question d'un navire 6tranger ou de demandes dont
les faits se sont produits en haute mer, juger
n6cessaire de consid6rer l'application du droit
6tranger relativement A l'action dont elle est saisie.

Le deuxibme point qu'il faut mentionner a trait
aux pr6tentions divergentes des parties sur l'uni-
formit6 du droit maritime canadien et son applica-
tion de fagon identique sur tout le territoire du
pays. Strictement parlant, la question soumise
pour d6cision pr6liminaire ne soul6ve pas ce point.
Il convient, A mon avis, de ne pas trancher la
question de l'application uniforme puisque l'affaire
n'a pas encore 6 entendue au fond.

Pour les raisons susmentionn6es, je suis d'avis de
rejeter le pourvoi avec d6pens.

Pourvoi rejeti avec dipens.

Procureurs des appelants: McMaster, Meighen,
Montrial.

Procureurs de l'intimie, Sivaco Wire & Nail
Company: Martineau, Walker, Allison, Beaulieu,
MacKell & Clermont, Montrial.

Procureurs de l'intimbe, Atlantic Lines & Navi-
gation Company, Inc.: Chauvin, Marler & Beau-
dry, Montrial.
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Her Majesty The Queen Appellant;

and

Andre Paquette Respondent.

1979: May 23.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

QUEBEC

Criminal law - Uttering a forged document
Notary falsely attesting receipt of affidavit before him
- Forged document attached to loan deed - Criminal
Code, ss. 282, 324, 326.

Respondent, a practising notary, attested that a power
of attorney had been sworn to before him when this was
not the case. It subsequently proved that the power of
attorney was a forgery, although respondent was una-
ware of this. Respondent was charged with fraud, utter-
ing a forged document, drawing a document without
authority and conspiring to commit fraud; he was
acquitted in the Court of the Sessions of the Peace on
the four counts. The Crown appealed on the second
count only, the uttering of a forged document contrary
to s. 326 of the Criminal Code. A majority of the Court
of Appeal (Corey and Chouinard JJ.A.) upheld the
acquittal, but Montgomery J.A. dissented. In his opin-
ion, by adding a false attestation to the affidavit
respondent had made the power of attorney a false
document, and by attaching it to the deed of loan
concluded before him, had acted with regard to the
document, knowing it to be forged, as if it was authen-
tic: he should have been convicted of the offence.

APPEAL from a judgment of the Court of
Appeal of Quebec,' affirming the acquittal of
respondent by Rousseau J. of the Court of the
Sessions of the Peace 2. Appeal allowed.

Frangois Doyon, for the appellant.

Philippe G6linas, for the respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-We are all in agreement with

the reasons and the findings of Montgomery J.A.
dissenting in the Court of Appeal. Accordingly the
appeal is allowed, the judgments of the Court of

' No. 500-10-00038-767 C.A. (Montreal, Nov. 15, 1977).
2 No. 01-9536-75 C.S.P. (Montreal, Oct. 1, 1976).

Sa Majest6 La Reine Appelante;

et

Andre Paquette Intime.

1979: 23 mai.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Droit criminel - Usage de faux - Notaire attestant
faussement la riception d'un affidavit devant lui -
Faux document annexi at un acte de prit - Code
criminel, art. 282, 324, 326.

L'intim6, un notaire en exercice, avait attest6 qu'une
procuration avait 6t6 asserment6e devant lui, ce qui
n'6tait pas le cas. Il s'av6ra par la suite que la procura-
tion 6tait un faux ce que, toutefois, l'intim6 ignorait.
Inculp6 de fraude, d'usage de faux, de r6daction non
autoris6e d'un document et de conspiration pour com-
mettre une fraude, l'intim6 fut acquitt6 en Cour des
Sessions de la paix des quatre chefs d'accusation. Le
ministbre public n'interjeta appel que du deuxibme chef,
soit l'usage de faux, contrairement A l'art. 326 du Code
criminel. La majorit6 de la Cour d'appel (les juges
Corey et Chouinard) maintint l'acquittement mais le
juge Montgomery exprima sa dissidence. Selon ce der-
nier, l'intim6 en ajoutant une fausse attestation A l'affi-
davit avait fait de la procuration un faux document et en
l'annexant A l'acte de pr8t pass6 devant lui, avait agi A
l'6gard du document, sachant qu'il 6tait contrefait,
comme s'il 6tait authentique: il aurait dfi 8tre d&clar6
coupable de l'infraction.

POURVOI contre un arret de la Cour d'appel
du QubbecI confirmant I'acquittement de l'intim6
prononc6 par le juge Rousseau de la Cour des
Sessions de la paix 2 . Pourvoi accueilli.

Frangois Doyon, pour l'appelante.

Philippe Gilinas, pour l'intim6.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND-Nous sommes tous d'ac-
cord avec les motifs et la conclusion du juge
Montgomery dissident en Cour d'appel. En cons6-
quence l'appel est accueilli, l'arrat de la Cour

' No 500-10-00038-767 C.A. (Montr6al, le 15 nov. 1977).
2 No 01-9536-75 C.S.P. (Montr6al, le lI' oct. 1976).

168 THE QUEEN V. PAQUETTE Martland J. [1979] 2 S.C.R.



[1979] 2 R.C.S. LA REINE C. PAQUETTE Le Juge Martland

Appeal and of the Court of the Sessions of the
Peace are set aside. The accused is convicted on
the second charge against him (uttering a forged
document) and the record is returned to the Court
of the Sessions of the Peace in order to impose a
sentence.

Appeal allowed.

Solicitor for the appellant: Frangois Doyon,
Montreal.

Solicitor for the respondent: Philippe Gglinas,
Montreal.

d'appel et le jugement de la Cour des Sessions sont
infirm6s. L'accus6 est d6clar6 coupable du
deuxibme chef d'accusation port6 contre lui (usage
de faux) et le dossier est renvoy6 A la Cour des
Sessions pour qu'une sentence soit prononc6e.

Pourvoi accueilli.

Procureur de l'appelante: Frangois Doyon,
Montrial.

Procureur de l'intimg: Philippe G6linas, Mont-
rdal.
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Mariette Paradis (Plaintiff) Appellant;

and

School Commissioners for the School
Municipality of Roberval (Defendants)
Respondents.

1979: June 26.

Present: Pigeon, Dickson, Estey, Pratte and
McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Schools - Teacher dismissed - Dismissal justified
- Jurisdiction of Superior Court - Education Act,
R.S.Q. 1964, c. 235, s. 203 - Labour Code, R.S.Q.
1964, c. 141, ss. 1(g), 81, 88, 90 - Code of Civil
Procedure, art. 33.

Appellant, a teacher, was dismissed in December
1966 by a resolution of respondents. Alleging that her
dismissal was unlawful, appellant brought an action in
the Superior Court for loss of salary and damages.
Mignault J. held that, because of the collective agree-
ment then in effect and the provisions of the Education
Act and the Labour Code governing the parties, plaintiff
should have proceeded before the board of referees, and
the Superior Court lacked jurisdiction. The Court of
Appeal unanimously concluded that the dismissal was in
any case justified and that, in the circumstances, it did
not really matter whether the Superior Court had
jurisdiction.

APPEAL from a judgment of the Court of
Appeal of Quebec,' affirming a judgment of the
Superior Court.2 Appeal dismissed.

Andrg Fillion for the appellant.

Roland Bergeron, Q.C. for the respondents.

The judgment of the Court was delivered orally
by

PIGEON J.-It will not be necessary to hear you,
Mr. Bergeron. We are all of the opinion that the
appellant has failed to persuade us that the Court
of Appeal erred in unanimously affirming the
judgment of the Superior Court. The appeal is
dismissed with costs.

' No. 9,047 C.A. (Quebec City, February 21, 1974).
2 No. 33,477 S.C. (Roberval, October 26, 1971).

Mariette Paradis (Demanderesse) Appelante;

et

Les commissaires d'coles pour la
municipaliti scolaire de Roberval
(Dgfendeurs) Intimbs.

1979: 26 juin.

Pr6sents: Les juges Pigeon, Dickson, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Droit scolaire - Cong~diement d'une institutrice -
Congidiement justifi6 - Comphtence de la Cour supe-
rieure - Loi de l'instruction publique, S.R.Q. 1964,
chap. 235, art. 203 - Code du travail, S.R.Q. 1964,
chap. 141, art. ig), 81, 88, 90 - Code de procidure
civile, art. 33.

L'appelante, une institutrice, a 6t6 cong6di6e en
d6cembre 1966 par une resolution des intim6s. A116-
guant I'ill6galit6 de son renvoi, I'appelante a intent6 en
Cour superieure une action pour salaire perdu et dom-
mages-intrits. Le juge Mignault a d6cid6 qu'en raison
de la convention collective alors en vigueur et des dispo-
sitions de la Loi de l'instruction publique et du Code du
travail qui r6gissaient alors les parties, la demanderesse
aurait dil s'adresser au conseil d'arbitrage et que la Cour
supbrieure n'avait pas juridiction. La Cour d'appel, A
l'unanimit6, a conclu que de toute fagon le cong6diement
6tait justifi6 et que dans les circonstances il importait
peu que la Cour sup6rieure soit comp6tente ou non.

POURVOI contre un arrft de la Cour d'appel
du Quebec I confirmant un jugement de la Cour
superieure2 - Pourvoi rejet6.

Andr6 Fillion, pour l'appelante.

Roland Bergeron, c.r., pour les intim6s.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE PIGEON-Il ne sera pas n6cessaire de
vous entendre Me Bergeron. Nous sommes tous
d'avis que l'appelante n'a pas r6ussi i d6montrer
que la Cour d'appel a fait erreur en confirmant
unanimement le jugement de la Cour supbrieure.
Le pourvoi est rejet6 avec d6pens.

I No 9,047 C.A. (Qubbec, le 21 f6vrier 1974).
2 No 33,477 C.S. (Roberval, le 26 octobre 1971).
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Appeal dismissed with costs.

Solicitors for the appellant: Aubin, Bdard,
Fillion, Bisson, Fournier & C6td, Chicoutimi,
Que.

Solicitor for the respondents: Roland Bergeron,
Roberval, Que.

Pourvoi rejet6 avec dipens.

Procureurs de I'appelante: Aubin, Bdard, Fil-
lion, Bisson, Fournier & C6tM, Chicoutimi, Qug.

Procureur des intimis: Roland Bergeron,
Roberval, Qu6.
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Municipal Corporation of United District of
Stoneham and Tewkesbury (Plaintiff)
Appellant;

and

Roch Ouellet (Defendant) Respondent.

1978: February 10; 1979: May 1.

Present: Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Wills - Vacating - Undue influence - Presump-
tions - Civil Code, arts. 993, 2202.

Appeal - Evidence - Assessing the credibility of
witnesses - Power of appellate court to intervene.

Two months before his death Sydney Wright made an
authentic will by which he bequeated to appellant corpo-
ration the principal asset in his estate, namely a large
wooded piece of land, to be used as a public park , and
to respondent the sum of $200. Twelve days before he
died, while ill and hospitalized, he made a second
authentic will by which he made respondent Ouellet his
sole universal legatee. After making a lengthy analysis
of the voluminous evidence the Superior Court judge
concluded that the circumstantial evidence taken to-
gether with the extreme weak condition of the testator
constituted a body of evidence establishing that the
seconi will did not represent the wishes of Sydney
Wright, and that the action to vacate for undue influ-
ence was well founded. Although the Court of Appeal
found no error of law in the judgment of the trial judge,
it did find five errors of fact which it characterized as
obvious, and which it considered sufficient to reverse the
judgment of the Superior Court. In addition to the
questions of fact, this appeal also turns on the power of
the Court of Appeal to intervene in a case in which the
credibility of witnesses is of the first importance.

Held: The appeal should be allowed.

The errors which the Court of Appeal concluded were
made by the trial judge were either not errors or were
relatively unimportant. In the circumstances the Court
of Appeal erred in completely retrying the case, because
the errors which the trial judge was alleged to have
made did not justify its intervention. What is more
serious, however, the Court of Appeal retried the case
without reference to the trial judge's findings as to
respondent's credibility. Moreover, as respondent's tes-
timony was rejected globaly by the trial judge, the Court

La Corporation municipale des Cantons Unis
de Stoneham et Tewkesbury (Demanderesse)
Appelante;

et

Roch Ouellet (Dgfendeur) Intime.

1978: 10 f6vrier; 1979: lr mai.

Pr6sents: Les juges Pigeon, Dickson, Beetz, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Testaments - Annulation - Captation - Prisomp-
tions - Code civil, art. 993, 2202.

Appel - Preuve - Appriciation de la crgdibilitg des
timoins - Pouvoir d'intervention d'une cour d'appel.

Sydney Wright a fait deux mois avant sa mort un
testament en forme authentique en vertu duquel il a
16gu6 A la corporation appelante le bien principal de son
patrimoine, savoir un grand terrain bois6, pour fins de
parc public, et A l'intim6 une somme de $200. Douze
jours avant sa mort, alors qu'il est hospitalis6 et malade,
il fait un second testament en forme authentique, par
lequel il institue l'intim6 Ouellet son seul l6gataire uni-
versel. Aprbs avoir longuement analys6 la preuve fort
volumineuse, le juge de la Cour sup6rieure en vient A la
conclusion que la preuve de circonstances jointe A l'6tat
de faiblesse extreme du testateur forment un ensemble
de preuves qui d6montrent que le deuxidme testament ne
repr6sente pas les volont6s de Sydney Wright et que
f'action en annulation pour cause de captation est bien
fond6e. La Cour d'appel, mime si elle ne reproche
aucune erreur de droit au premier juge, rel6ve cinq
erreurs de fait qu'elle dit 6videntes et qu'elle considbre
suffisantes pour infirmer le jugement de la Cour sup6-
rieure. En plus des questions de fait, ce pourvoi soulave
6galement le pouvoir d'intervention de la Cour d'appel
dans une affaire oi la cr6dibilit6 des t6moins est
primordiale.

Arrit: Le pourvoi doit 6tre accueilli.

Les erreurs qui, selon la Cour d'appel, ont 6t6 commi-
ses par le premier juge, ne sont pas des erreurs ou elles
ont peu d'importance. Dans les circonstances, la Cour
d'appel a eu tort de refaire entiarement le prochs, car les
reproches adress6s au premier juge ne justifiaient pas
son intervention. Mais, ce qui est beaucoup plus grave,
la Cour d'appel a refait le procks en faisant abstraction
des conclusions du juge du prochs relativement A la
cr6dibilit6 de l'intim6. De plus, le t6moignage de l'intim6
ayant 6t6 rejet6 globalement par le premier juge, la
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of Appeal committed a further error in relying on
certain parts of that testimony, for the reason that they
were probable or corroborated by other witnesses. A
review of the evidence in these circumstances is tainted
by a major distortion, which vitiates the findings of the
Court of Appeal that the undue influence was not
clearly proven. In view of the nature of undue influence,
as defined by legal commentators and the courts, in the
case at bar the evidence of undue influence is to be
inferred from the words, insinuations and actions of
respondent as much as from the acts of the testator and
the circumstances in which the disputed will was drawn
up. To this must be added, by way of contrast, the
circumstances in which the first will was prepared and
the content of both wills, taking into account the person-
ality, character and beliefs of the testator.

After reading and analysing all the evidence, it cannot
be said that the trial judge manifestly erred in conclud-
ing that undue influence had been proven by circum-
stantial evidence, bearing in mind the fact that he did
not believe respondent's deposition and the preponder-
ance of the evidence. Rather, it is the Court of Appeal
which erred by substituting its assessment of the evi-
dence for that of the trial judge.

So far as the presumptions of arts. 993 and 2202 CC.
are concerned, they are juris tantum and may be rebut-
ted by contrary evidence, which depending on the cir-
cumstances may be strong enough to not merely neutral-
ize them but overturn them completely.

Finally, although the unfettered freedom to devise
comes from English law, and there are analogies be-
tween the concept of under influence in English law and
undue influence (captation) in the civil law, this Court is
very hesitant to use the English decisions and those from
other provinces in a civil law matter such as this, and it
is not in any way bound by its decision in Adams v.
McBeath, (1896), 27 S.C.R. 13, a British Columbia
case.

Mayrand v. Dussault (1907), 38 S.C.R. 460; Tou-
chette v. Touchette, [1974] C.A. 575, aff. [1976] 1
S.C.R. vi; Fauteux v. Chartrain, [1959] C.S. 176;
Adams v. McBeath (1896), 27 S.C.R. 13, referred to.

APPEAL from a judgment of the Court of
Appeal of Quebec,' reversing a judgment of the
Superior Court allowing an action to vacate a will.
Appeal allowed.

'[1976] C.A. 436.

Cour d'appel a commis une autre erreur en s'appuyant
sur certaines parties de ce t6moignage au motif qu'elles
6taient vraisemblables ou corroborbes par d'autres
t6moins. Une revision de la preuve faite dans ces condi-
tions est d6formbe par une distortion majeure qui vicie
les conclusions de la Cour d'appel selon laquelle la
captation n'a pas 6t6 clairement prouv6e. A la lumibre
de la nature de la captation, telle que la d6finissent la
doctrine et la jurisprudence, la preuve de captation en
l'esp~ce s'infbre tant des paroles, insinuations et gestes
de l'intim6 que des actes du testateur et des conditions
dans lesquelles le testament attaqu6 a 6t6 r6dig6. II faut
y joindre, par contraste, les conditions dans lesquelles le
premier testament a 6t6 r6dig6 ainsi que le contenu des
deux testaments, compte tenu de la personnalit6, du
caractare et des ides du testateur.

La lecture et l'analyse de la preuve ne permettent pas
d'affirmer que le juge du procks a manifestement err6 en
concluant que la captation 6tait prouv6e de fagon cir-
constancielle, compte tenu de son incr6dulit6 vis-A-vis la
d6position de l'intim6 et de la prbpondbrance de la
preuve. C'est plut6t la Cour d'appel qui a err6 en
substituant son appr6ciation de la preuve A celle du
premier juge.

Quant aux pr6somptions 6dict6es par les art. 993 et
2202 C.c., elles sont juris tantum et elles peuvent 8tre
repoussbes par des preuves contraires qui, selon les
circonstances, peuvent 8tre assez fortes non seulement
pour les neutraliser mais pour les renverser.

Enfin, m8me si la libert6 illimit6e de tester vient du
droit anglais et qu'il y a des analogies entre la notion
d'influence indue du droit anglais et la captation du
droit civil, cette Cour est trbs r6ticente A utiliser les
arr8ts anglais et ceux des autres provinces dans une
affaire de droit civil comme celle-ci et elle ne sent
aucunement li6e par son arr8t dans Adams c. McBeath
(1896), 27 R.C.S. 13, une affaire de la Colombie
Britannique.

Jurisprudence: Mayrand c. Dussault (1907), 38
R.C.S. 460; Touchette c. Touchette, [1974] C.A. 575,
conf. [1976] 1 R.C.S. vi; Fauteux c. Chartrain, [1959]
C.S. 176; Adams c. McBeath (1896), 27 R.C.S. 13.

POURVOI contre un arrat de la Cour d'appel
du Qubbec' infirmant un jugement de la Cour
superieure qui avait accueilli une action en nullit6
du testament. Pourvoi accueilli.

'[1976] C.A. 436.
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P. Delisle and Jacques Paquet for the appellant.

Jules Bernatchez, Q.C., and Francine Turgeon
for the respondent.

The judgment of the Court was delivered by

BEETZ J.-This is an action to vacate a will for
undue influence. In the Superior Court and the
Court of Appeal, appellant also argued that the
testator was insane, but in this Court it relin-
quished this argument while continuing to main-
tain that the testator's illness and physical weak-
ness made him more vulnerable to undue
influence. Marquis A.C.J. of the Superior Court
allowed the action and vacated the second will of
Sydney Wright. The Court of Appeal reversed this
judgment and dismissed the action. The appeal,
with leave of this Court, is from this decision. As
the Court of Appeal emphasized, the question is
principally one of fact, but it also turns on the
power of the Court of Appeal to intervene in a case
in which the credibility of witnesses is of the first
importance.

The judgment of the Superior Court has not
been reported, and the decision of the Court of
Appeal is only available in summary form: [1976]
C.A. 436. In order to understand the unusual and
complex circumstances from which the case arose,
it is necessary to cite lengthy extracts from this
decision and that judgment.

I-Chronology of the undisputed facts

The reasons for the unanimous decision of the
Court of Appeal were written by Bernier J.A. He
summarized as follows the undisputed facts of a
voluminous case.

[TRANSLATION] By an earlier authentic will, record-
ed on June 23, 1972, Sydney Wright had bequeathed to
respondent municipal corporation the principal asset in
his estate, namely a large wooded piece of land, to be
used as a public park.

The case at bar concerns primarily questions of fact;
accordingly, in order to make sense of the many fine
points of the evidence and to assess their weight, it is
best to summarize chronologically the salient facts the
accuracy of which is not in dispute.

P. Delisle et Jacques Paquet, pour l'appelante.

Jules Bernatchez, c.r., et Francine Turgeon,
pour l'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE BEETz-II s'agit d'une action en annu-
lation de testament pour cause de captation. En
Cour sup6rieure et en Cour d'appel, I'appelante
plaidait 6galement l'insanit6 du testateur mais,
devant cette Cour, elle a renonce a ce moyen sans
pourtant cesser de soutenir que la maladie et la
faiblesse physique du testateur le rendaient plus
vuln6rable A la captation. Le juge Marquis, juge
en chef associ6 de la Cour sup6rieure, a accueilli
l'action et annul6 le second testament de Sydney
Wright. La Cour d'appel a infirm6 ce jugement et
rejet6 l'action. C'est cet arrt que le pourvoi atta-
que, avec l'autorisation de cette Cour. Comme le
souligne la Cour d'appel, il s'agit principalement
de questions de fait, mais il s'agit 6galement du
pouvoir d'intervention de la Cour d'appel dans une
affaire oiA la cr6dibilit6 des t6moins est primor-
diale.

Le jugement de la Cour sup6rieure n'est pas
publi6 et l'arr8t de la Cour d'appel ne l'est que
sous la forme d'un r6sum6: [1976] C.A. 436. Il est
n6cessaire de citer de larges extraits de cet arrt et
de ce jugement pour comprendre les circonstances
inusitbes et complexes qui ont donn6 lieu au litige.

I-Chronologie des faits non contest6s

Le juge Bernier a r6dig6 les motifs de l'arr8t
unanime de la Cour d'appel. Voici comment il
r6sume les faits non contest6s d'une preuve fort
volumineuse:

Par un testament en forme authentique ant6rieur,
regu le 23 juin 1972, Sydney Wright avait 16gu6 A la
corporation municipale intim6e le bien principal de son
patrimoine, savoir un grand terrain bois6, pour fins de
parc public.

11 s'agit principalement en l'esp~ce de questions de
faits; aussi pour permettre de se retrouver dans les
nombreux d6tails de la preuve et d'en appr6cier la
port6e, il y a lieu de r6sumer chronologiquement les faits
saillants dont l'exactitude n'est pas contest6e.
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(a) The brothers Percy and Sydney Wright were both
bachelors with no close relatives, and illiterate. They
lived alone in seclusion, at their family property in
Stoneham, in a house devoid of any modern conveni-
ences. They lived for the most part off what they
produced in a garden. This property included a large
wooded piece of land, unexploited and jealously pre-
served in its natural state. Since they had been the
victims of an armed robbery around 1965, a robbery
which does not appear ever to have been cleared up, the
Wrights kept a constant armed guard, day and night, at
their house. From time to time the younger brother,
Sydney, worked away from home for the Department of
Highways. Apart from old age pension benefits (appar-
ently received for them by one of their friends residing
in Quebec City, Jack Thompson), their only other
income came from two expropriations of rights of way
for transmission lines and the rental of a parcel of land
to Hydro-Quebec. They had a bank account at a branch
of the Provincial Bank of Canada, in Quebec City.

(b) Roch Ouellet and his father Georges came to
Stoneham in 1959 from St-Jacques in northwestern
New Brunswick. Georges Ouellet operated a sawmill in
Stoneham, and his son Roch did some trucking in
addition to helping his father. From about 1960 on the
Ouellets were regular visitors at the Wrights' home; the
Wrights also visited the Ouellets from time to time.
Roch Ouellet became the person whom the Wrights
called on for transportation to Quebec City or else-
where, and to perform a variety of services for a certain
remuneration.

(c) On March 7, 1970 Percy Wright was admitted to
the St-Francois d'Assise Hospital; he remained there for
three days. The name of Roch Ouellet appeared on the
admittal form as the person to be notified in the event of
an emergency.

(d) On April 19, 1972 Percy Wright went to stay
with Georges Ouellet; he was ill and Sydney Wright
could no longer take care of him properly. He was
charged $30.00 a week for room and board, and Sydney
Wright went there to visit him.

(e) On May 3, 1972 Sydney Wright had Roch Ouel-
let drive him to Quebec City to the office of the Hydro-
Quebec notary, Stuart Wright (no relation), to see
about the expropriation of a right of way for Hydro-
Quebec transmission lines which he and his brother had
failed to attend to since 1970; they had not responded to
the notary's letters. Sydney Wright brought back the
document which he and his brother were to sign to
obtain the specified compensation of $2,100.

a) Les frbres Percy et Sydney Wright 6taient tous
deux c6libataires sans proche parent, illettr6s. Ils
vivaient seuls, en reclus, sur la propri6t6 de leurs anc8-
tres A Stoneham, dans une maison d6munie de tout
confort moderne. Ils subvenaient A leurs besoins princi-
palement avec les produits d'un jardin. Cette propri6t6
comprenait un grand terrain bois6, inexploit6 et gard6
jalousement dans son 6tat naturel. Depuis qu'ils avaient
6t6 victimes d'un vol A main arm~e vers 1965, vol qui ne
fut, semble-t-il, jamais 6clairci, les frdres Wright exer-
gaient jour et nuit dans leur maison une garde constante
arm6e. A l'occasion, le plus jeune, Sydney, travaillait A
l'extbrieur pour le ministare de la Voirie. A part les
prestations de pension de vieillesse (reques apparemment
pour eux par un de leurs amis r6sidant A Qubbec, Jack
Thompson), leurs seuls autres revenus provenaient de
deux expropriations pour fins de passage de lignes de
transmission et de la location d'une parcelle de terrain A
l'Hydro-Qu6bec. Ils avaient un compte en banque A une
succursale de la Banque Provinciale du Canada, A
Qubbec.

b) Roch Ouellet et son pbre Georges arriv6rent A
Stoneham en 1959, venant de St-Jacques dans le nord-
ouest du Nouveau-Brunswick. Georges Ouellet exploita
A Stoneham un moulin de sciage, et son fils Roch, en
plus d'aider son pbre, fit du camionnage. A compter de
1960 environ les Ouellet fr6quentbrent r6gulibrement les
frdres Wright; les Wright allaient aussi A l'occasion
visiter les Ouellet. Roch Ouellet devint celui A qui les
frbres Wright s'adressaient pour se faire transporter A
Qu6bec ou ailleurs et se faire rendre toutes sortes de
services, contre une certaine r~munbration.

c) Le 7 mars 1970 Percy Wright est admis A l'H6pi-
tal St-Frangois d'Assise; il y demeure trois jours. C'est le
nom de Roch Ouellet qui apparait sur la formule d'ad-
mission comme 6tant la personne A pr6venir en cas
d'urgence.

d) Le 19 avril 1972 Percy Wright s'en va demeurer
chez Georges Ouellet; il est malade et Sydney Wright ne
peut plus prendre soin de lui convenablement. On lui
charge $30.00 par semaine pour chambre et pension.
Sydney Wright va l'y visiter.

e) Le 3 mai 1972 Sydney Wright se fait conduire A
Qu6bec par Roch Ouellet chez le notaire de l'Hydro-
Qu6bec, Me Stuart Wright (aucune parent6), pour voir
au r6glement de I'expropriation d'une servitude de pas-
sage de lignes de transmission de l'Hydro-Qu6bec dont
son frAre et lui avaient n6glig6 de s'occuper depuis 1970;
ils n'avaient pas donn6 suite aux lettres du notaire.
Sydney Wright rapporte le document que son frbre et lui
doivent signer pour obtenir l'indemnit6 pr6vue de
$2,100.
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(f) On May 30, 1972 Percy and Sydney Wright were
admitted to the Enfant-J6sus Hospital.

(g) While he was in hospital, Percy Wright sum-
moned Jack Dunn, the former secretary-treasurer of
respondent corporation, and asked him to take certain
steps on his behalf with Hydro-Quebec so as to obtain
compensation due to them from an expropriation by
Shawinigan Water and Power some ten years earlier,
another matter which they had neglected to deal with.
Percy Wright had initially asked Roch Ouellet to look
after the matter and, on May 17, 1972, the latter had
written a letter to this effect to Hydro-Quebec.

(h) On June 13, 1972 Roch Ouellet returned to the
notary Wright the draft contract signed by Percy
Wright (who, as he could not write, made his mark) and
Sydney Wright. The notary Wright gave him a cheque
for $2,100 from Hydro-Quebec made out to the Wright
brothers.

(i) Percy Wright was released from the hospital that
same day and returned to stay with Georges Ouellet.
Sydney Wright remained in the hospital.

(j) On June 19, Percy Wright died at Georges Ouel-
let's home, leaving no will. Sydney Wright became sole
owner of their property. The funeral was looked after by
Roch Ouellet, who told the people who had come to visit
the Wrights in hospital (including Sydney McCune,
Jack Dunn and Jack Thompson). The body did not lie in
state and there was no funeral service, merely a religious
ceremony at the cemetery. Roch Ouellet himself paid
the necessary expenses, just as he had earlier seen to the
payment of certain bills owed by the Wright brothers,
such as property taxes.

(k) On June 20, 1972 Sydney McCune and Jack
Dunn visited Sydney Wright in hospital. They suggested
that he make a will and, since he had no close relatives,
leave his land to respondent municipal corporation for a
public park. Sydney Wright approved of the idea.
McCune and Dunn asked Sydney Wright whether he
had a notary looking after his affairs; when he said that
he did not, they suggested the notary Wright, whom he
had just been dealing with. They telephoned the latter
from the hospital (but not from Sydney Wright's room),
telling him of Sydney Wright's intention. The notary
Wright went there the same day and received Sydney
Wright's instructions. He drafted the will in his office
and returned the following day with the notary Gilles
Giroux. After being read, the will was signed. Sydney
Wright only wanted to make a mark because of the
trembling of his hand (apparently due to Parkinson's
disease, which he had suffered from for several years),
but as the notary insisted, he signed.

f) Le 30 mai 1972 Percy et Sydney Wright sont
admis A l'H6pital de l'Enfant-Jbsus.

g) Durant son sbjour A l'h6pital, Percy Wright fait
venir Jack Dunn, I'ancien secr6taire-tr6sorier de la cor-
poration intimbe, et lui demande de faire pour lui ses
d6marches auprbs de l'Hydro-Qu6bec afin d'obtenir l'in-
demnit6 leur revenant d'une expropriation par la compa-
gnie Shawinigan Water & Power quelque dix ans aupa-
ravant, une autre affaire qu'ils ont n~glig6 de r6gler.
Percy Wright avait d'abord demand6 A Roch Ouellet de
s'en occuper et celui-ci, le 17 mai 1972, avait 6crit une
lettre A l'Hydro-Qu6bec A cet effet.

h) Le 13 juin 1972 Roch Ouellet retourne au notaire
Wright le projet de contrat sign6 par Percy Wright (ne
sachant pas signer il a appos6 sa croix) et Sydney
Wright. Le notaire Wright lui remet le cheque de
$2,100 de l'Hydro-Qu6bec fait A l'ordre des frdres
Wright.

i) Le mime jour Percy Wright a son cong6 de l'h6pi-
tal et retourne r6sider chez Georges Ouellet. Sydney
Wright est toujours hospitalis6.

j) Le 19 juin Percy Wright d6c&de chez Georges
Ouellet. Il n'a pas de testament. Sydney Wright devient
le seul propri6taire de leurs biens. Roch Ouellet voit aux
fun6railles. 11 informe les personnes qui sont venues
visiter les Wright A l'h6pital (dont Sydney McCune,
Jack Dunn, Jack Thompson). Le corps n'est pas expos6,
il n'y a pas de service funabre, simplement une simple
c6r~monie religieuse au cimetibre. Roch Ouellet acquitte
lui-mime les d6penses engag6es tout comme il avait d6jA
vu A acquitter divers comptes des frdres Wright, dont les
taxes fonciares.

k) Le 20 juin 1972 Sydney McCune et Jack Dunn
visitent Sydney Wright A l'h6pital. Ils lui sugghrent de
faire un testament et, vu qu'il n'a pas de proches
parents, de l6guer ses terrains A la corporation munici-
pale intimbe pour en faire un parc public. Sydney
Wright est consentant. McCune et Dunn demandent A
Sydney Wright s'il a un notaire attitr6; A sa r6ponse
n6gative, puis lui sugg6rent le notaire Wright, celui avec
lequel il vient de faire affaire. Ils t616phonent A ce
dernier de l'h6pital (mais non de la chambre de Sydney
Wright), l'informant de l'intention de Sydney Wright.
Le notaire Wright s'y rend le jour meme et regoit les
instructions de Sydney Wright. 11 r6dige le testament A
son bureau et retourne le lendemain avec le notaire
Gilles Giroux. Aprbs lecture, le testament est sign6.
Sydney Wright ne voulait qu'apposer une croix A cause
du tremblement de sa main (apparemment dii A la
maladie de Parkinson dont il souffre depuis plusieurs
annbes), mais le notaire insistant, il signe.
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(1) While he was in hospital, Sydney Wright under-
went surgery for the first time, consisting in the removal
of a tumor in his abdomen (neoplasia).

(m) When he left the hospital on July 14, 1972,
Sydney Wright went to stay with Georges Ouellet.

(n) On July 27, 1972, Sydney Wright was re-admit-
ted to the hospital.

(o) On August 1, 1972, at Roch Ouellet's request, the
notary Corriveau, accompanied by the notary Louise
Barbeau, went to see Sydney Wright in hospital. He
drafted on the spot the will which was vacated by the
judgment a quo. Sydney Wright tried to sign it, and
finally made his mark. Dr. Jacques C6th, the attending
physician, prepared a certificate for the notary Cor-
riveau stating that Sydney Wright was in full possession
of his faculties at this time.

(p) On August 10 or 11, 1972, Sydney Wright under-
went surgery a second time.

(q) On the evening of August 9 or 10 Ad6lard Roy, a
lumber dealer who for several years had visited the
Wright brothers hoping to buy cutting rights to their
timber, having learned that Sydney Wright was in hos-
pital, went to see him and once again asked him to sell.
Sydney Wright told him he could not do so, as his land
had been given to respondent municipal corporation to
be made into a park as a memorial to his family.

(r) On August 13, 1972, Sydney Wright died in
hospital at the age of 77. Roch Ouellet looked after the
funeral; he told the undertaker that he had money from
the estate to pay for it.

(s) In the period following the death of Sydney
Wright, Roch Ouellet stored the most important furni-
ture in the Wright's home at his own home. On August
24, 1972 the notary Corriveau's associate, the notary
H.-Paul Martin, made an inventory of this furniture
"which had been stored to preserve it from fire and
theft".

(t) On January 4, 1973, respondent municipal corpo-
ration brought the action to vacate the later will on the
dual grounds of de facto incapacity (insanity) of the
testator and absence of consent, on account of undue
influence by Roch Ouellet and his family.

The disputed will reads as follows (the portion
of the text reproduced in italics is handwritten; the
remainder was typed in advance):

1) Au cours de son hospitalisation, Sydney Wright
subit une premibre intervention chirurgicale qui a con-
sist6 A I'ablation d'une tumeur dans l'abdomen
(nboplasie).

m) Le 14 juillet 1972, A sa sortie de l'h6pital, Sydney
Wright va demeurer chez Georges Ouellet.

n) Le 27 juillet 1972, Sydney Wright est r6admis A
l'hopital.

o) Le l' aofit 1972, A la demande de Roch Ouellet, le
notaire Corriveau, accompagn6 du notaire Louise Bar-
beau, se rend auprbs de Sydney Wright A l'h6pital. 11 y
r6dige s6ance tenante le testament qui a 6t6 annul6 par
le jugement dont appel. Sydney Wright essaie de signer,
finalement appose sa croix. Le docteur Jacques C6t6,
m6decin traitant, r6dige A l'intention du notaire Corri-
veau un certificat attestant la complete lucidit6 de
Sydney Wright A cette 6poque.

p) Le 10 ou le 11 aofit 1972 Sydney Wright subit sa
deuxibme intervention chirurgicale.

q) Dans la soiree du 9 ou du 10 aofit, Ad61ard Roy,
un commergant de bois qui depuis plusieurs ann~es
fr6quentait les frbres Wright dans 1'espoir d'acheter la
coupe de leur bois, ayant appris que Sydney Wright
6tait hospitalis6, va lui rendre visite et une fois de plus
lui demande de vendre. Sydney Wright lui dit qu'il ne le
peut, ses terrains ayant 6t6 donn6s A la corporation
municipale intimbe pour en faire un parc comme monu-
ment A sa famille.

r) Le 13 aofit 1972, Sydney Wright d6c6de A I'h6pital
A l'age de 77 ans. Roch Ouellet voit aux fun6railles. 11
informe 1'entrepreneur qu'il a de l'argent de la succes-
sion pour le payer.

s) Dans les jours qui suivent le d6cks de Sydney
Wright, Roch Ouellet entrepose chez lui les principaux
meubles qui se trouvent dans la maison des Wright.
L'associ6 du notaire Corriveau, le notaire H.-Paul
Martin, fait le 24 aoilt 1972 l'inventaire de ces meubles
<<entrepos6s afin de les pr6server du feu et du vol)).

t) Le 4 janvier 1973, la corporation municipale inti-
m6e forme f'action en annulation du dernier testament
pour le double motif de l'incapacit6 de fait (insanit6) du
testateur et vice de consentement, pour cause de capta-
tion de la part de Roch Ouellet et de sa famille.

Le testament attaqu6 se lit comme suit: (la
portion du texte reproduite en caract&res italiques
est manuscrite; le reste a 6t6 dactylographi6 A
l'avance;)
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IN THE YEAR NINETEEN HUNDRED AND
SEVENTY TWO, on the first day of the month of
August,

BEFORE MTRE BERNARD CORRIVEAU,
Notary at Qu6bec, in the Province of Qu6bec, Canada,
and MTRE Louise Barbeau, Notary at Qubbec, in the
Province of Qu6bec, Canada,

APPEARED:

MR. SYDNEY WRIGHT, farmer, residing at Stone-
ham, and now hospitalized at H6pital de I'Enfant
Jsus, in Qubbec,

Who made the following last Will and Testament:

1. 1 commend my soul to God;

2. 1 leave the arrangements for my funeral and
burial to the discretion of my testamentory executor.

3. 1 hereby bequeath the universality of my property
moveable and immoveable unto Mr. Roch Ouellet,
residing at Stoneham, whom I hereby institute my sole
universal legatee, and testamentary executor.

4. 1 hereby revoke all previous wills or codicils.

Whereof Act at Qubbec under minute number eleven
thousand three hundred and eighty-six (11,386) of the
minutes of notary Bernard Corriveau.

AFTER DUE READING by Notary Bernard Cor-
riveau to the testator in the presence of Louise Barbeau,
the testator declared in the presence of the said Notaries
his inability to sign his name owing to his sickness, but
put his cross, and the Notaries thereupon each signed in
the presence of the other and of the testator.

X
Louise Barbeau, notary

Bernard Corriveau, notary.

The text of the first will, which was typed in its
entirety, except of course for the signatures, reads
as follows:

ON THIS TWENTY-THIRD DAY OF THE
MONTH OF JUNE IN THE YEAR ONE THOU-
SAND NINE HUNDRED SEVENTY-TWO.

BEFORE US STUART WRIGHT and GILLES
GIROUX, the undersigned Notaries for the Province of
Quebec, in Canada, practising at the City of Quebec in
the said Province, personally came and appeared:

WILLIAM SYDNEY JOHN WRIGHT of the Vil-
lage of Stoneham, Province of Quebec, Farmer.

[TRADUCTION] L'AN MIL NEUF CENT
SOIXANTE-DOUZE, le premier jour du mois d'aof2t,

DEVANT M, BERNARD CORRIVEAU, Notaire A
Qu6bec, dans la province de Qu6bec, Canada, et M,
Louise Barbeau, Notaire A Qu6bec, dans la province de
Qubbec, Canada,

A COMPARU:

M. SYDNEY WRIGHT, fermier, demeurant a
Stoneham, et maintenant hospitalisg a l'h6pital de
I'Enfant Jgsus, t Qubbec,

Qui a ddclardfaire son dernier testament comme suit:

1. Je recommande mon Lime b Dieu;

2. Je confie h mon exdcuteur testamentaire le soin de
mesfundrailles et de mon enterrement.

3. Je lkgue par les prdsentes l'universalitg de mes
biens meubles et immeubles a M. Roch Ouellet, demeu-
rant h Stoneham, que j'institue, par le prisent acte, mon
seul ligataire universel et exdcuteur testamentaire.

4. Je rivoque par les prisentes tous testaments et
codicilles antgrieurs.

Dont acte a Qubbec sous le numbro onze mille trois
cent quatre-vingt-six (11,386) des minutes du notaire
Bernard Corriveau.

LECTURE FAITE au testateur par le Notaire Ber-
nard Corriveau en la presence simultan6e de Louise
Barbeau, le testateur a d6clar6 en la pr6sence simultan6e
desdits notaires 8tre incapable de signer son nom A cause
de sa maladie mais il a apposi sa croix et, cela fait,
chaque notaire a sign6 en la pr6sence simultan~e de
l'autre et du testateur.

X

Louise Barbeau, notaire

Bernard Corriveau, notaire.

Quant au premier testament, en voici le texte
qui est entibrement dactylographi6 sauf 6videm-
ment les signatures:

[TRADUCTION] L'AN MIL NEUF CENT
SOIXANTE-DOUZE, LE VINGT-TROISIEME
JOUR DU MOIS DE JUIN.

DEVANT NOUS STUART WRIGHT et GILLES
GIROUX, notaires de la province de Quebec. Iu
Canada, exergant en la cit6 de Qubbec dans ladite
province, a comparu personnellement:

WILLIAM SYDNEY JOHN WRIGHT du village
de Stoneham, province de Qubbec, Fermier.
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Who declared the following to be his last Will and
Testament.

FIRST. I declare that I have never been married.

SECOND. I appoint my friend Jack Dunn of the Vil-
lage of Stoneham, Municipal Secretary-Treasurer, as
the sole Executor of this my Will and extend his powers
as such beyond the year and day limited by law until all
the dispositions hereof have been fully carried out and
accomplished.

Should my said Executor die, resign, become inca-
pable or refuse to act, I appoint in his place and stead
my friend Sydney McCune also of Stoneham as the sole
Executor of this Will with the same powers as it origi-
nally named as such hereunder.

THIRD. I direct that all my just debts, succession duties
and taxes arising out of my death, testamentary and
burial expenses including the costs in connection with
my cemetery lot and headstone and the endowment
thereof should this be necessary, be paid out of the
capital of my estate.

FOURTH. I give and bequeath the whole of my real
estate of every kind consisting of a property bordering
on the Talbot Highway and the mountain commonly
known as "Wright Mountain" to the Municipality of the
United Townships of Stoneham and Tewkesbury or its
successor on condition that the municipality agrees to
maintain the property as a park to be known as "Wright
Park" as a memorial to our family, namely my grand-
parents, Thomas Wright and his wife Matthew Wright,
my parents, John Wright and his wife Margaret Cowie
Tait Wright, my late brother, Percival Wright, and
myself. Furthermore the Municipality must agree to
keep the property as long as possible into the future in
its natural state with no cutting of trees to be allowed
except for those broken or diseased and those which
must be removed for reasonable cause, and to provide
for access to the park by the public.

FIFTH. I bequeath to my friend Roch Ouellet of Stone-
ham the sum of Two hundred dollars ($200.00).

SIXTH. I bequeath the residue of my estate one half to
Christ Church (Anglican) of Stoneham and one half to
St. Andrew's Church (Presbyterian) of Quebec.

SEVENTH. I exempt my Executor from the obligation
of making a notarial inventory of my estate and direct
that the declaration which will be signed for succession

Qui d6clare que ce qui suit est son dernier testament.

PREMIIREMENT. Je d6clare n'avoir jamais 6t6
marie.

DEUXItMEMENT. Je nomme mon ami Jack Dunn du
village de Stoneham, secr6taire trbsorier de la municipa-
lit6, le seul ex6cuteur de mon pr6sent testament et
prolonge ses pouvoirs d'agir comme tel au-delA de l'an et
jour pr6vus par la loi jusqu'A ce que toutes les disposi-
tions du pr6sent testament aient 6t6 ex6cut6es et
r6alis6es.

Advenant le d6cks, la renonciation, l'incapacit6 ou le
refus d'agir de l'ex6cuteur que j'ai d6sign6, je nomme en
ses lieu et place mon ami Sydney McCune, 6galement de
Stoneham, comme le seul ex6cuteur du present testa-
ment avec les mimes pouvoirs que s'il avait 6t6 nomm6
initialement dans ledit testament.

TROISIEMEMENT. Je veux que toutes mes dettes, les
droits successoraux et les imp6ts se rapportant A mon
d6cks, les d6penses relatives au testament et A mon
enterrement, y compris les coiits de mon lot au cimetibre
et de la pierre tombale et sa dotation le cas 6ch6ant,
soient pay6s A mime le capital de ma succession.

QUATRItMEMENT. Je 16gue tous mes biens immeu-
bles de quelque nature comprenant une proprit6 lon-
geant la route Talbot et la montagne commun6ment
d6sign6e comme "Wright Mountain" A la Corporation
municipale des Cantons unis de Stoneham et Tewkes-
bury ou A son successeur, A la condition que la corpora-
tion municipale accepte de maintenir la propri6t6
comme parc devant 6tre connu comme le ((Parc Wright))
en souvenir de notre famille, A savoir mes grands-
parents, Thomas Wright et son 6pouse Matthew Wright,
mes parents, John Wright et son 6pouse Margaret
Cowie Tait Wright, mon d6funt fr6re, Percival Wright,
et moi-m8me. De plus la corporation municipale doit
accepter de garder aussi longtemps que possible dans le
futur, la propri6t6 dans son 6tat naturel sans permettre
l'abattage des arbres sauf pour ce qui est des arbres
abimbs ou malades et ceux qu'il faut couper pour une
raison valable, et d'assurer au public l'acc~s au parc.

CINQUIEMEMENT. Je 16gue A mon ami Roch Ouel-
let de Stoneham la somme de deux cents dollars
($200.00).

SIXIEMEMENT. Je 16gue le reste de mes biens, la
moiti6 A l'6glise Christ (Anglicane) de Stoneham et
l'autre moiti6 A l'6glise St. Andrew (Presbyt6rienne) de
Qu6bec.

SEPTIEMEMENT. Je dispense mon ex6cuteur de
l'obligation de dresser un inventaire notari6 de mes biens
et je demande que la d6claration qui sera signbe aux fins
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duty purposes be accepted in lieu thereof by all persons
interested hereunder.
EIGHTH. In addition to all powers conferred by law, I
give my Executor, without the intervention or consent of
my beneficiaries being required, the right and power
to:-

(a) sell, lease, hypothecate, pledge, exchange or
otherwise dispose of all property, both moveable and
immoveable of my estate it being understood that he
may only dispose of my immoveable property should the
Municipality not accept the bequest thereof;

(b) borrow money for my estate;

(c) compromise claims in favour of or against my
estate;

(d) release any property affected by hypothec or
mortgage in whole or in part for such consideration or
without consideration as he may think proper;

(e) make any partition of my estate without any
process of law and settle any share in my estate either
by paying the same in cash or by allotting assets of my
estate as he in his sole discretion may deem fair and
sufficient.
NINTH. I revoke and annul all other Wills and Codicils
I may heretofore have made declaring the present to be
my only true Last Will and Testament.

THUS DONE AND PASSED at the said City of
Quebec, on the day, month and year first above written,
under the number Five thousand five hundred fifty-five
- of the minutes of the said Stuart Wright.

AND the present Last Will having been read to the
said Testator by the said Stuart Wright, in the presence
of his said Colleague, the said Testator and the said
Notaries thereupon each signed the same in the presence
of both the others.

SYDNEY WRIGHT

GILLES GIROUX, notary
STUART WRIGHT, notary

II-The Superior Court judgment

After analysing the evidence at length in the
first part of his judgment, the trial judge summa-
rized his reasons as follows (I have numbered the
grounds):

[TRANSLATION] REASONS:

(1) WHEREAS the following reasons indicate that
the testator Sydney Wright did not execute the disputed
will with full knowledge of the facts, that he was in an
extremely weak condition, that he was no longer able to
sign his name as he had done earlier, that he was kept

des droits successoraux soit accept6e en ses lieu et place
par toutes les personnes interessees par celle-ci.

HUITIMEMENT. En plus de tous les pouvoirs que lui
accorde la loi, je donne A mon ex6cuteur, sans la n6ces-
sit6 d'obtenir le consentement ou l'intervention de mes
b6n6ficiaires, le droit et le pouvoir de:-

a) vendre, louer, hypoth6quer, nantir, &changer ou
autrement disposer de mes biens meubles et immeubles,
6tant entendu qu'il ne pourra disposer de mes biens
immeubles que si la corporation municipale refuse le
legs qui lui en a 6t6 fait;

b) emprunter de I'argent pour ma succession;

c) faire des transactions en faveur ou au d6triment de
ma succession;

d) lib6rer tout bien gr6v6 d'une hypothbque ou d'un
gage en totalit6 ou en partie avec ou sans contrepartie
comme il le jugera convenable;

e) faire le partage de mes biens sans recourir A la loi
et satisfaire A chaque legs du pr6sent testament soit par
un paiement au comptant soit en assignant des actifs de
ma succession comme il le jugera lui-meme juste et
suffisant;
NEUVItMEMENT. Je r6voque et annule tous autres
testaments et codicilles ant6rieurs et d6clare que le
pr6sent acte est mon seul v6ritable et dernier testament.

DONT ACTE FAIT en ladite ville de Quebec, les
jour, mois et ann6e susdits, sous le num6ro cinq mille
cinq cent cinquante-cinq-des minutes dudit Stuart
Wright.

ET aprbs que lecture de son pr6sent testament lui efit
6t6 faite par ledit Stuart Wright, en la pr6sence simulta-
n6e de son collegue, ledit testateur et lesdits notaires
l'ont sign6 en la pr6sence simultan6e les uns et des
autres.

SYDNEY WRIGHT
GILLES GIROUX, notaire
STUART WRIGHT, notaire

II-Le jugement de la Cour sup6rieure

Apres avoir longuement analys6 la preuve dans
une premiere partie de son jugement, le premier
juge r6sume ses motifs comme suit: (c'est moi qui
ai numerot6 les considerants):

LES MOTIFS:

(1) CONSIDtRANT que les motifs suivants am6-
nent A conclure que le testateur Sydney Wright n'a pas
ex6cut6 le testament attaqu6 en pleine connaissance de
cause, qu'il 6tait dans un 6tat de faiblesse extrEme, qu'il
n'6tait plus capable de signer son nom comme il l'avait
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constantly under the influence of defendant and his
relatives, and finally that from a meticulous analysis of
the evidence it is apparent that the said testator was the
subject of undue influence by the said defendant;

(2) WHEREAS the late Sydney Wright and his
older brother lived together in poverty, isolated from the
Francophone population of Stoneham, with no modern
conveniences such as running water and washroom, as
well as electric appliances and so on, and whereas they
lived off the produce of a cottage garden and certain
income paid to them by cheque, and many such cheques
were never cashed;

(3) WHEREAS they had a certain animosity
towards Francophones, and their few friends could be
counted on the fingers of one hand, including the
Mayor, Sydney McCune, and especially the treasurer at
that time, Jack Dunn, until the time that defendant and
his family came to live in Stoneham, and defendant
especially was constantly in the company of the Wright
brothers, driving them to town from time to time and
performing trivial services for them, for which he was
paid;

(4) WHEREAS when the elder, Percy Wright, fell
ill, he died at the home of the father of defendant, who
was looking after the affairs of both brothers; and
whereas he took him to the Mount Hermon cemetery,
and had him interred without exhibiting the mortal
remains first and with no last rites;

(5) WHEREAS at that time the late Percy Wright,
who was the head of the family, had made no will; the
testator Sydney Wright, who was then very ill, was
incensed when he learned of the casual burial of his
brother; he called Sydney McCune and Jack Dunn to
his bedside, and told them that he wished to dispose of
his property, asking them to seek the services of his
notary Stuart Wright, who was no relation to him but
who was responsible for handling certain expropriation
matters; his friends McCune and Jack Dunn, who had
no personal interest, suggested that Sydney Wright dis-
pose of his tract of forest land of approximately 600
acres by giving it to plaintiff for the creation of a park in
memory of their family, and this appealed greatly to the
testator, who then requested Mr. McCune to contact the
notary Wright by telephone and ask him to meet with
the ailing Sydney Wright; in fact, the said notary did
visit Sydney Wright, who gave him all details concern-
ing the disposal of his property; these details were
meticulously noted by the officiating notary, who pre-
pared the testamentary deed in his office and returned
the following morning to submit it to Sydney Wright;
the latter, though he was ill, was aware of what he was
doing, and decided to give the wooded tract to the

fait auparavant, qu'il fut tenu constamment sous l'in-
fluence du d6fendeur et de ses proches et qu'enfin une
analyse minutieuse de la preuve r~vile que ledit testa-
teur a 6t& l'objet de la captation dudit d6fendeur;

(2) CONSIDERANT que feu Sydney Wright et son
frdre ain6 vivaient tous deux pauvrement, 6loign6s de la
population de langue frangaise de Stoneham, sans
aucune commodit6 moderne, telles que l'eau courante et
la toilette dans la maison ainsi que les appareils 61ectri-
ques, etc., qu'ils vivaient du produit d'un jardin potager
et de quelques revenus qui leur 6taient remis par ch&-
ques, dont plusieurs n'ont pas 6t6 6chang6s;

(3) CONSIDERANT qu'ils avaient une certaine ani-
mosit6 contre les gens de langue frangaise et que leurs
rares amis pouvaient se compter sur les doigts de la
main, entre autres le maire Sydney McCune, et surtout
le tr6sorier d'alors, Jack Dunn, jusqu'au moment oii le
d6fendeur et sa famille sont venus s'installer A Stone-
ham, et le d6fendeur surtout a poursuivi les frbres
Wright de ses assiduit6s, les conduisant en ville occa-
sionnellement et leur rendant de menus services pour
lesquels il 6tait r6munrE;

(4) CONSIDERANT que, lorsque l'ain6 Percy
Wright est tomb6 malade, il est dc6d chez le pare du
d6fendeur qui s'occupait des affaires des deux frdres,
qu'il l'a conduit au cimetibre Mount Hermon, I'a fait
inhumer sans exposer la d6pouille mortelle au pr6alable
et sans aucun office religieux;

(5) CONSIDtRANT qu'A ce moment feu Percy
Wright, qui 6tait en somme le chef de famille, n'avait
pas fait de testament, que le testateur Sydney Wright,
alors trbs malade, a 6t6 indign6 quand il a appris la
nouvelle du p6nible enterrement de son frdre, qu'il a fait
venir aupris de son chevet Sydney McCune et Jack
Dunn leur disant qu'il voulait disposer de ses biens, les
priant de requbrir les services de son notaire Stuart
Wright, qui n'avait aucun lien de parent6 avec lui mais
6tait charg6 de r6gler certaines affaires d'expropriation;
que les amis McCune et Jack Dunn, n'ayant aucun
int6rat personnel, ont sugg6r6 A Sydney Wright de dis-
poser de son domaine forestier de 600 acres environ en
faveur de la demanderesse pour y cr6er un parc en
m6moire de leur famille, ce qui a plu 6norm6ment au
testateur, qu'il a alors charg6 monsieur McCune de
communiquer par t6l6phone avec le notaire Wright pour
qu'il convienne de rencontrer le malade Sydney Wright,
qu'en fait ledit notaire fit une visite A Sydney Wright
qui lui donna tous les d6tails concernant la disposition de
ses biens, que ces d6tails furent notes minutieusement
par le notaire instrumentant, qui dressa I'acte testamen-
taire A son bureau et revint le lendemain le soumettre A
Sydney Wright, qui alors, malade mais conscient de ce
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municipality of Stoneham for a park, and the residue to
the two Anglican and Presbyterian churches, which
were of his Protestant faith, with in addition a bequest
of $200.00 to Roch Ouellet;

(6) WHEREAS it should be emphasized that the
testator did not wish to make a gift to defendant Roch
Ouellet, stating that he had been very well paid and he
owed him nothing, but the notary felt he should suggest
that a gift be made nevertheless to defendant, with
whom he had travelled on certain occasions, and pro-
posed the sum of $1,000.00 which was rejected outright
by the testator, and the latter then agreed to bequeath
the sum of $200.00 to Roch Ouellet;

(7) WHEREAS the testator was outraged by the
unworthy fashion in which defendant had buried his
older brother, for whom he had a profound affection,
but he nevertheless agreed to make this small bequest to
defendant;

(8) WHEREAS Mayor McCune told the municipal
councillors of Sydney Wright's intention to deed his
wooded tract for the establishment of a park, and the
corporation decided to accept this bequest in the public
interest;

(9) WHEREAS defendant had learned that such a
will had been made, and stated that he would obtain
another, and made repeated approaches to the testator;
he prepared a document in the nature of a general power
of attorney to administer the property of the ailing man;
the latter did not want to sign and called the nurse
McKinnon, who was in charge of the area; she saw the
telephone number of Jack Dunn on the record, and
contacted him, so that the testator did not agree to sign
the document and of course the area nurse also refused
to sign as a witness;

(10) WHEREAS shortly before the trial began,
defendant again went to the nurse with another copy of
the document, which he claimed to have mislaid, to
obtain the nurse's signature on the pretext that it was in
order to obtain her address, although he had been able
to contact her at the hospital and knew how he could
issue her with a summons to appear in court;

(11) WHEREAS Percy Wright spoke no French and
defendant did not understand English, and although
Sydney Wright preferred to speak English he could
make himself understood in French, it is unlikely that
defendant understood certain statements allegedly made
by Percy Wright that he intended to deed his land to
defendant;

qu'il faisait, a d6cid6 de donner le domaine forestier A la
municipalit6 de Stoneham pour un parc et le r6sidu aux
deux 6glises anglicanes et presbytbriennes, qui 6taient de
sa foi protestante, avec en plus un legs de $200.00 en
faveur de Roch Ouellet;

(6) CONSIDtRANT qu'il y a lieu de souligner que
le testateur ne voulait pas faire de don au d6fendeur
Roch Ouellet d6clarant qu'il I'avait tras bien pay6 et
qu'il ne lui devait rien, mais que le notaire a cru bon de
lui sugg6rer de faire tout de m6me un don au d6fendeur
avec qui il avait voyag6 A certaines reprises, proposant
un montant de $1,000.00 que le testateur 6carta verte-
ment, pour ensuite consentir A l6guer A ce dernier la
somme de $200.00;

(7) CONSIDERANT que le testateur 6tait alors
indign6 de la fagon indigne dont le d6fendeur avait fait
enterrer son frbre ane pour qui il avait une affection
profonde, mais il a tout de mime consenti A faire ce
16ger don au d6fendeur;

(8) CONSIDERANT que le maire McCune a fait
part aux conseillers de la municipalit6 de la volont6 de
Sydney Wright de c~der son domaine forestier pour
l'6rection d'un parc, et que la corporation a d6cid6
d'accepter ce legs dans l'int6rAt public;

(9) CONSIDERANT que le d6fendeur ayant appris
qu'un tel testament avait 6t6 fait a d6clar6 qu'il en
obtiendrait un autre et ne cessa de faire des d6marches
auprbs du testateur, qu'il pr6para un document de la
nature d'un mandat gbnbral pour administrer les biens
du patient qui 6tait hospitalis6, que ce dernier n'a pas
voulu signer, il fit venir la garde McKinnon en charge
du service, que cette dernibre, au dossier, vit I'adresse
t616phonique de Jack Dunn, qu'elle communiqua avec ce
derpier, de sorte que le testateur n'a pas consenti A
signer ce document et 6videmment la garde-malade de
service refusa 6galement de signer comme t6moin;

(10) CONSIDERANT que peu de temps avant le
d6but du procks, le d6fendeur se rendit de nouveau
auprbs de la garde-malade avec un nouvel exemplaire du
document qu'il a pr6tendu avoir 6gar6 pour obtenir la
signature de la garde-malade sous pr6texte que c'6tait
pour obtenir son adresse, alors qu'il l'avait rejointe A
I'h6pital et savait comment il pouvait la faire assigner A
comparaitre devant la Cour;

(11) CONSIDERANT que Percy Wright ne parlait
pas du tout le frangais, que le d6fendeur ne comprenait
pas l'anglais et que Sydney Wright parlait de prbfrence
I'anglais, mais pouvait se faire comprendre en frangais,
et qu'il est invraisemblable que le d6fendeur ait compris
certaines d6clarations que Percy Wright aurait faites A
l'effet qu'il entendait c6der son domaine au d6fendeur;
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(12) WHEREAS it was established that the Wright
brothers definitely intended to keep their forest land in
its natural state, and this intention was also indicated
when the contractor, Ad6lard Roy, went to see them to
buy cutting rights to the timber, and he even went to see
Sydney Wright on August 13, 1973, after the will at
issue was prepared, and the latter told him that he could
do nothing because the whole property had been deeded
to the municipality;

(13) WHEREAS at this time the testator, Sydney
Wright, was very weak, and died a few days later; and
he would certainly have been able to state that he had
given his property to defendant if he had known the
scope and significance of the deed which he was made to
sign on August 1, 1972;

(14) WHEREAS defendant, knowing that Stuart
Wright was the notary for the Wright brothers, could
easily have discussed with the said notary the possibility
of having a new will prepared; but he said nothing to
him about it, and requested the services of his own
notary with whom he had been dealing for several years,
to obtain a signature on the disputed will which had
been prepared in advance in the latter's office, apart
from a space which had been left blank;

(15) WHEREAS it is impossible for the notary
officiating on this latter will to have typed the following
words:

The testator declared in the presence of the said
Notaries his inability to sign his name,

if the defendant had not given him this information,
because he had neither seen nor known Sydney Wright,
and whereas at the bottom of the will there is an X with
the start of a signature, which was interrupted, while in
the earlier will filed as Exhibit P-2, a photocopy of
which is filed as P-8, it can be seen that Sydney Wright
signed his name with some effort but so that it could be
identified; while his signature on Exhibit P-6, the deed
concluded with Shawinigan Water and Power Company
in 1948-his signature was clearly legible, which indi-
cates that during this period of time his physical condi-
tion had considerably deteriorated;

(16) WHEREAS plaintiff can plead the confessions
made by defendant but his assertions in opposition to the
action are nullified by contradictions, gratuitous and
erroneous statements, and an unjustified animosity
towards Mayor McCune and even Jack Dunn, and
whereas he made a far-fetched and incredible statement
when he said that the Wrights described them as "two-
footed pigs";

(12) CONSIDERANT qu'il a 6t6 6tabli que les
frbres Wright avaient la volont6 ferme de garder leur
fort A l'6tat naturel, que cette volont6 s'est manifeste
6galement lorsque l'entrepreneur, Adblard Roy, allait les
visiter pour acheter une coupe de bois, qu'il s'est mime
rendu voir Sydney Wright, le 13 aofit 1973, aprbs la
confection du testament en litige et que ce dernier lui a
r6pondu qu'il ne pouvait rien faire parce que tout avait
6t6 c6d6 A la municipalit6;

(13) CONSIDtRANT qu'i ce moment le testateur,
Sydney Wright, 6tait trbs faible, que c'6tait quelques
jours avant sa mort, qu'il aurait certainement pu d6cla-
rer qu'il avait donn6 ses biens au d6fendeur s'il avait
r6alis6 la port6e et la nature de l'acte qu'on lui a fait
signer le 1- aofit 1972;

(14) CONSIDtRANT que le d6fendeur, sachant
que M, Stuart Wright 6tait le notaire des deux frbres
Wright, aurait pu facilement s'entretenir avec ledit
notaire au sujet de la possibilit6 de faire faire un nou-
veau testament, qu'il ne lui en a pas dit mot et a requis
les services de son notaire personnel, avec qui il faisait
affaires depuis quelque temps, pour faire signer le testa-
ment sous attaque pr6par6 d'avance au bureau de ce
dernier, sauf A remplir un espace laiss6 en blanc;

(15) CONSIDERANT qu'il est inadmissible que le
notaire instrumentant A ce dernier testament ait fait
dactylographier les mots suivants:

[TRADUCTION] Le testateur a dclarg en la prisence
desdits notaires etre incapable de signer son nom.

si le d6fendeur ne lui avait pas donn6 cette information,
parce qu'il n'avait pas vu ni connu Sydney Wright et
qu'on voit au bas du testament un X avec un commence-
ment de signature qui a 6 interrompue alors que dans
le testament antbrieur produit comme pi6ce P-2, dont
photocopie est produite comme P-8, on constate que
Sydney Wright a sign6 son nom avec effort mais de
maniare A 8tre identifi6e alors que sa signature sur la
pibce P-6, acte pass6 avec la "Shawinigan Water and
Power Company)) en 1948, sa signature 6tait clairement
lisible, ce qui d6montre que pendant cette pbriode de
temps son 6tat physique s'6tait considbrablement
d6tbrior6;

(16) CONSIDtRANT que la demanderesse peut
invoquer les aveux faits par le d6fendeur, mais que ses
assertions, A l'encontre de la demande, sont an6anties
par des contradictions, des affirmations gratuites et
erronbes et une animosit6 non justifie contre le maire
McCune et meme Jack Dunn, et qu'il a avanc6 une
expression invraisemblable et incroyable lorsqu'il dit que
les Wright les qualifiaient <(de cochons A deux pattes>.
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(17) WHEREAS there is no need to dwell further on
the point, but from reading the three depositions made
by defendant it is clear that the latter instigated the
preparation of the last will, that his persistent ap-
proaches to the invalid constituted influence of such a
nature that the late Sydney Wright did not even men-
tion the name of the Protestant churches which he had
indicated on his first will, and was only able to mumble
the name of Roch Ouellet, with the result that the
officiating notary was the victim of defendant's mano-
euvring, as the latter told him positively what the invalid
wanted to do, remained in the room while the typed will
with a blank space was completed in the presence of the
beneficiary, and was present at the signature; and this
from ameticulous analysis of the evidence clearly indi-
cates that Sydney Wright had transferred his property
to the municipality and to the Protestant churches, with
a gift of $200.00 to defendant as suggested by the
notary Wright, that in addition he had told the contrac-
tor Ad6lard Roy that he had conveyed his property to
the municipality, and that the general medical certifi-
cate was even obtained indicating that he was of sound
mind;

(18) WHEREAS the obtaining of this certificate
from the officiating physician was clearly an effort to
take extraordinary precautions, because the invalid gave
the impression of being very feeble, his physical strength
was almost exhausted, his weight was down to 100
pounds, he was trembling and was unable to sign, he had
given no details on all the earlier gifts in the other will
which was mentioned, and the physician who issued the
certificate stated that he had not spoken to his patient,
and that the physical condition of his illness was
ascribed to something other than what it was;

(19) WHEREAS the claim of defendant that the
testator felt animosity and hatred towards the Mayor
and secretary of the municipality is incredible, as they
were his close friends whom he designated as such in the
will filed as P-2;

(20) WHEREAS it is impossible to accept the vari-
ous versions of defendant, who maintained that the
Wright brothers intended to give him everything, except
for a small area of 400 square feet, that they wanted
him to build a house alongside their own, and that they
intended to give away all their property, whereas Sydney
never intended to sign any document whatever authoriz-
ing administration of his property;

(21) WHEREAS, furthermore, the said defendant
cashed a cheque for $2,100.00, which was not filed and
which was made out to the Wright brothers; and where-
as there was no evidence that the signature had been

(17) CONSIDERANT qu'il n'y a pas lieu d'insister
davantage, mais que la lecture des trois d6positions du
d6fendeur d6montre que ce dernier a 6t6 l'instigateur de
la pr6paration du dernier testament, que sa persistance
auprbs du malade a constitu6 une influence telle que feu
Sydney Wright n'a pas mime mentionn6 le nom des
6glises protestantes qu'il avait indiqubes sur son premier
testament, et qu'il n'a pu que balbutier le nom de Roch
Ouellet, de sorte que le notaire instrumentant a 6t6
victime des mannuvres du d6fendeur qui lui a indiqu6
sans aucun doute ce que le malade voulait faire, qu'il est
rest6 dans la chambre pendant que le testament dactylo-
graphi6 avec l'espace en blanc a 6t6 compl6t6 en pr6-
sence du b6n6ficiaire qui a assist6 A la signature, ce qui
d'apris l'analyse minutieuse de la preuve r6vile claire-
ment que Sydney Wright avait c6d6 ses biens A la
municipalit6 et aux 6glises protestantes, avec un don de
$200.00 en faveur du d6fendeur sugg6r6 par le notaire
Wright, qu'il a d'ailleurs d6clar6 A l'entrepreneur, Ad&-
lard Roy, qu'il avait c6d6 ses biens A la municipalit6, et
qu'on a meme eu recours A un certificat m6dical de
port6e g6n6rale pour dire qu'il 6tait lucide;

(18) CONSIDERANT qu'en demandant ce certifi-
cat au m6decin traitant on voulait 6videmment prendre
une pr6caution extraordinaire, parce qu'on 6tait sous
l'impression que le malade 6tait trds epuise, que ses
forces physiques 6taient A son extr8me limite, que son
poids 6tait r6duit A 100 livres, qu'il tremblait et ne
pouvait signer, qu'il n'a pas donn6 de pr6cision sur tous
les dons antbrieurs dans l'autre testament dont on a
parl6 et que le m6decin qui a donn6 le certificat a
d6clar6 qu'il n'avait pas parl6 A son patient, et que l'6tat
physique de sa maladie soit r6f6r6 A quelque autre chose
que ce fut;

(19) CONSIDERANT que les pr6tentions du d6fen-
deur A l'effet que le testateur avait de l'animosit6 et de
la haine pour le maire et le secr6taire de la municipalit6
est incroyable, car c'6tait ses amis intimes qu'il a d6si-
gnbs comme tels dans le testament produit comme P-2;

(20) CONSIDERANT qu'il est impensable d'accep-
ter les versions diverses du d6fendeur qui a pr6tendu que
les frbres Wright voulaient tout lui donner, sauf un
espace restreint de 400 pieds carr6s, qu'ils voulaient qu'il
construise une maison A c6t6 de la leur, qu'ils enten-
daient donner tous leurs biens, alors que Sydney n'a
jamais voulu signer un document quelconque pour auto-
riser A les g6rer;

(21) CONSIDtRANT de plus que ledit d6fendeur a
encaiss6 un chique de $2,100.00 qui n'a pas 6t6 produit
et qui a 6t6 fait A l'ordre des frdres Wright, que la
preuve n'a pas 6t6 faite A l'effet que la signature avait
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identified and that the witnesses to the signature were
present when the Wright brothers made their mark on
this cheque;

(22) WHEREAS, furthermore, defendant wrongfully
retained the sum of $800.00, which he later failed to
return to the notary responsible for administering the
estate until the time of the trial, and whereas he had
even converted funds to his own use, because he stated
that he had the money to repay them;

(23) WHEREAS defendant's contentions that the
Wright brothers intended to give everything to him are
in blatant contradiction to the categorical evidence that
they intended to keep the woodland in its natural state;

(24) WHEREAS it seems pointless to list all the
aspects of the depositions of defendant and all the
details contained in the evidence to indicate that Sydney
Wright made a will, filed as Exhibit P-2, after express-
ing his intentions in detail to the notary Stuart Wright;
that the latter scrupulously recorded the intentions of
the testator, who then signed with full knowledge of the
facts, and who subsequently, even after the will which is
Exhibit P-1, stated that he had given or transferred his
property to the municipality, and whereas he refused to
sell cutting rights to a disinterested witness because the
forest belonged at that time to the municipality, and this
was only a few days after the will which was obtained by
undue influence;

(25) WHEREAS defendant admitted that he deduct-
ed amounts of $10.00 from the sum of $2,100.00 for
visiting Sydney Wright in hospital, although he was
doing so with the obvious intent of getting him to sign a
will;

(26) WHEREAS the circumstantial evidence taken
together with the extremely weak condition of the testa-
tor constitute a body of evidence establishing that the
said will does not represent the wishes of Sydney
Wright;

(27) WHEREAS the action is well founded;

Ill-Errors found by the Court of Appeal in the
judgment of the Superior Court

The Court of Appeal found no error of law in
the judgment of the trial judge, but it did find five
errors of fact which it characterized as obvious.

1. The first error was contained in the first part
of the Superior Court judgment:

[TRANSLATION] It was Jack Dunn whom he [Sydney
Wright] contacted when defendant [Roch Ouellet]

6t6 identifi6e et que les t6moins de la signature 6taient
pr6sents lorsque les fr6res Wright ont appos6 leur croix
sur ce cheque;

(22) CONSIDERANT de plus que le d6fendeur a
retenu sans droit, un montant de $800.00 qu'il n'a remis
apr&s coup au notaire charg6 de la succession qu'au
moment du procks, et qu'il avait mime converti des
fonds A son usage parce qu'il a d6clar6 qu'il avait
l'argent pour le rembourser;

(23) CONSIDERANT que les pr6tentions du d6fen-
deur A I'effet que les frdres Wright voulaient tout lui
donner sont de la flagrante contradiction avec la preuve
cat6gorique A l'effet qu'ils voulaient conserver la for~t A
l'6tat naturel;

(24) CONSIDERANT qu'il semble inutile d'6num6-
rer tous les aspects des d6positions du d6fendeur ainsi
que tous les d6tails contenus dans la preuve pour con-
clure que Sydney Wright a fait un testament produit
comme pi6ce P-2 aprbs avoir exprim6 en d6tail ses
intentions au notaire Stuart Wright, que ce dernier a
scrupuleusement consign6 les volont6s du testateur qui a
alors sign6 en pleine connaissance de cause, qui a
affirm6 par la suite, mime aprbs le testament pi6ce P-1,
qu'il avait donn6 ou c6d6 ses biens A la municipalit6,
qu'il a refus6 de vendre une coupe de bois A un t6moin
d6sint6ress6 parce que la for~t appartenait alors A la
municipalit6 et cela seulement quelques jours aprbs le
testament qui a 6t6 obtenu par captation;

(25) CONSIDERANT que le d6fendeur a admis
qu'A mime la somme de $2,100.00 il a d6duit des
montants de $10.00 pour visiter Sydney Wright A l'h6pi-
tal, alors qu'il faisait ces d6marches dans le but 6vident
de lui faire consentir A signer un testament;

(26) CONSIDERANT que la preuve de circons-
tances jointe A I'6tat de faiblesse extrime du testateur
forment un ensemble de preuves qui d6montrent que
ledit testament ne repr6sente pas les volont6s de Sydney
Wright;

(27) CONSIDERANT que l'action est bien fond6e;

III-Les erreurs relev6es par la Cour d'appel dans
le jugement de la Cour superieure

La Cour d'appel ne reproche aucune erreur de
droit au premier juge mais elle releve cinq erreurs
de fait qu'elle dit 6videntes.

1. La premiere erreur se trouve dans la pre-
mibre partie du jugement de la Cour superieure:

C'est avec Jack Dunn qu'il (Sydney Wright) a commu-
niqud lorsque le difendeur (Roch Ouellet) a voulu faire
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wanted him to sign a general power of attorney in the
presence of nurse McKinnon.

The Court of Appeal indicated the nature of the
error:

[TRANSLATION] Sydney Wright did not ask nurse
McKinnon to contact Jack Dunn on this occasion: nurse
McKinnon did so on her own initiative, unknown to
Sydney Wright.

This incident occurred during Sydney Wright's first
stay in hospital (May 30, 1972), after Percy Wright's
death. Roch Ouellet, whom she did not know, asked her
to act as a witness to the signature of Sydney Wright on
a document authorizing Roch Ouellet to deal with
Sydney Wright's property, which he was in fact already
doing. The post-mistress had also asked Roch Ouellet to
obtain authorization to collect the mail. On the other
hand, there is no suggestion in the evidence that Sydney
Wright was unwilling to sign this general power of
attorney. As a matter of caution nurse McKinnon did
not want to act as a witness before checking with the
person who, according to the records, was responsible
for the patient, whether it was the right thing to do. In
the records she found the name, address and telephone
number of Jack Dunn; she concluded the latter was the
person responsible, and telephoned him. Dunn was
absent, and his wife asked nurse McKinnon to tell
Sydney Wright not to sign before her husband had seen
him. She delivered the message, and that is how the
document was never signed.

The testimony of nurse McKinnon corroborated that
of Roch Ouellet on this point. It was also corroborated
by Jack Dunn, who stated that when he saw Sydney
Wright on the matter the latter told him that the
purpose of the document was to appoint Roch Ouellet
administrator of his property.

It is true that nurse McKinnon contacted Jack
Dunn on her own initiative when respondent asked
her to act as a witness, but I am not convinced that
the trial judge really erred on this point, since a
little earlier he wrote:

[TRANSLATION] ERNESTINE McKINNON, the
nurse in charge, knew Sydney Wright at the end of June
and in early July. At some point Roch Ouellet gave her
a typed document which he wanted the testator to sign.
She immediately called Jack Dunn, whose telephone
number was in the records, and told him about the
matter, and Dunn told her "Tell him not to sign any-
thing". This document contained, in essence, the follow-
ing sentence: "I agree to Roch Ouellet being responsible

signer une procuration gindrale en prisence de la
garde-malade McKinnon.

La Cour d'appel indique en quoi il y a erreur:

Sydney Wright n'a pas demand6 A garde McKinnon
de communiquer avec Jack Dunn en cette occasion; c'est
garde McKinnon qui l'a fait de sa propre initiative A
l'insu de Sydney Wright.

Cet incident se situe au cours de la premiere hospitali-
sation de Sydney Wright (30 mai 1972), aprbs le d6chs
de Percy Wright. Roch Ouellet, qu'elle ne connaissait
pas, lui demande de servir de t6moin A la signature de
Sydney Wright sur un document autorisant Roch Ouel-
let A s'occuper de la garde des biens de Sydney Wright,
ce que d'ailleurs il faisait d6jA. Pour le retrait du cour-
rier, la maitresse de poste avait aussi demand6 A Roch
Ouellet de se procurer une autorisation. Il n'est pas
question dans la preuve, au contraire, que Sydney
Wright n'6tait pas consentant A signer cette procuration
g6n6rale. Par prudence garde McKinnon n'a pas voulu
agir comme t6moin avant de s'assurer auprbs de la
personne qui, d'aprbs le dossier, s'occupait du malade, si
c'6tait dans l'ordre. Dans son dossier elle trouva le nom,
I'adresse et le num6ro de t6l6phone de Jack Dunn; elle
en conclut que c'6tait lui qui s'occupait du malade et
t616phona. Dunn 6tait absent et son 6pouse demanda A
garde McKinnon de dire A Sydney Wright de ne pas
signer avant que son mari l'ait vu. Elle fit le message.
C'est ainsi que ce document ne fut jamais sign6.

Le t6moignage de garde McKinnon corrobore celui de
Roch Ouellet sur cette question. I est aussi corrobor6
par Jack Dunn qui rapporta que lorsqu'il vit Sydney
Wright A ce sujet celui-ci lui d6clara que le but de ce
document 6tait de nommer Roch Ouellet g6rant de ses
biens.

Il est vrai que c'est de sa propre initiative que
l'infirmibre McKinnon a communiqu6 avec Jack
Dunn lorsque l'intim6 lui a demand6 d'agir comme
t6moin mais je ne suis pas convaincu que le juge
du procks se soit vraiment tromp6 A ce sujet puis-
qu'un peu plus haut il 6crit:

ERNESTINE McKINNON, infirmibre en charge, a
connu Sydney Wright A la fin de juin d6but de juillet. A
un moment donn6, Roch Ouellet s'est pr6sent6 avec un
papier dactylographi6 qu'il voulait faire signer par le
testateur. Elle a appel6 imm6diatement Jack Dunn, dont
le numbro de t6l6phone 6tait inscrit sur le dossier, lui a
fait part de la chose et Dunn lui a r6pondu <<dis-lui de ne
rien signer). Ce document contenait en substance la
phrase suivante: <je consens A ce que Roch Oucllet
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for my property at Stoneham". When she returned, she
told Sydney Wright of Jack Dunn's reply. Ouellet was
not pleased, but Sydney Wright did not sign.

Similarly, in his ninth ground, cited above, he
stated:

[TRANSLATION] WHEREAS defendant ... prepared a
document in the nature of a general power of attorney to
administer the property of the ailing man; the latter did
not want to sign and called the nurse McKinnon, who
was in charge of the area; she saw the telephone number
of Jack Dunn on the record, and contacted him, so that
the testator did not agree to sign the document ...

The error, if any, is a minor one, and assuredly
did not influence the trial judge's findings. Of
more significance is the fact that, after receiving
the Dunns' message, Sydney Wright did not sign
the power of attorney. Also more significant is the
actual testimony of nurse McKinnon, from which I
quote some extracts, with emphasis on certain
passages:

[TRANSLATION] A. Well, I was making the rounds of
the patients and came into the room, and Mr.
Ouellet was there with a typed document stating,
as he indicated, "I agree to Roch Ouellet being
responsible" something of that kind "for my
present and future property at Stoneham". Then
he asked me to sign as a witness, and I said I
would not sign, that it had nothing to do with me,
and just then I thought, I said: "I think Mr.
Wright has another will". Then I called the per-
sons whose names I had in the records; I left the
room, saying I would call Mr. McCune. When I
got there, however, it was Mr. Dunn's name, so I
called Mr. Dunn. Mrs. Dunn answered, and I told
her there was someone in the room who wanted
Mr. Sydney Wright to sign a document. Mrs.
Dunn said, "Tell Mr. Wright not to sign anything,
that he will come and see him this evening" Mr.
Ouellet asked me for my name and address, but I
refused to give them.

Q. Now, when you returned to the room, did you
repeat to Mr. Wright what Mrs. Dunn had told
you?

s'occupe de mes biens A Stoneham-. Lorsqu'elle revint,
elle informa Sydney Wright de la r6ponse de Jack Dunn.
Ouellet n'avait pas l'air content, mais Sydney Wright
n'a pas sign6.

De m8me, dans son 9e uconsid6rants cit6 plus
haut il dit:

CONSIDtRANT que le d6fendeur ... pr6para un
document de la nature d'un mandat g6n6ral pour admi-
nistrer les biens du patient qui 6tait hospitalis6, que ce
dernier n'a pas voulu signer, il fit venir la garde McKin-
non en charge du service, que cette dernibre au dossier,
vit I'adresse t616phonique de Jack Dunn, qu'elle commu-
niqua avec ce dernier, de sorte que le testateur n'a pas
consenti A signer ce document ...

L'erreur, si erreur il y a, est mineure et n'a
sfirement pas influ6 sur les conclusions du premier
juge. Autrement significatif est le fait qu'ayant
requ le message des Dunn, Sydney Wright n'a pas
sign6 la procuration. Autrement significatif 6gale-
ment est le t6moignage meme de garde McKinnon
dont je cite quelques extraits en soulignant certains
passages:

R. Alors, je faisais la tourn6e des patients, je suis
arriv6e dans la chambre et monsieur Ouellet 6tait
IA avec un papier dactylographi6 comme quoi ii
indiquait: de consens A ce que Roch Ouellet s'oc-
cupew-quelque chose dans ce genre--de mes
biens pr6sents et futurs A Stoneham). Alors il m'a
demand6 de signer comme t6moin, et puis, moi,
j'ai dit que je refusais de signer, que ga ne me
regardait pas, et puis que je pensais A ce
moment-lA, que j'ai dit: ((Monsieur Wright, je
crois, a un autre testament)). Alors j'ai appel6, moi,
les personnes dont j'avais le nom sur le dossier; je
suis partie de la chambre, j'ai dit: je vais appeler
monsieur McCune. Mais au moment o6i je suis
arriv6e c'6tait le nom de monsieur Dunn, donc j'ai
appelE monsieur Dunn. Et puis c'est madame
Dunn qui m'a r6pondu, et puis je lui ai dit qu'il y
avait quelqu'un A la chambre qui voulait faire
signer un document A monsieur Sydney Wright.
Alors madame Dunn, elle dit: (Dites A monsieur
Wright de ne rien signer, qu'il passera ce soir le
voir. Et puis, monsieur Ouellet m'a demand6 mon
nom et mon adresse, puis j'ai refus6 de lui donner.

Q. Maintenant, quand vous 8tes revenue A la chambre
avez-vous r6p6t6 A monsieur Wright ce que
madame Dunn vous avait dit?
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A. Yes.

Q.
A.

In front of Mr. Ouellet?
Yes.

Q. You told Mr. Wright that, that Mrs. Dunn was
telling him not to sign the document?

A. Yes, that her husband would come that evening

Q. What was the reaction of Mr. Ouellet or Mr.
Wright at that point, how did they react?

A. Well, Mr. Ouellet did not seem very pleased; but
Mr. Wright decided not to sign anything at that
time.

Q. Can you tell the Court whether Mr. Wright
wanted to sign that document? You are under
oath!

A. Yes ...

Q. Did he want to sign it? Tell us!
A. .. . I can tell you that Mr. Wright seemed like all

old people who are being somewhat pressed to sign
documents, he appeared to be saying: "Well, Roch
Ouellet looked after me, should I give it to him or
shouldn't I?" He really seemed to be upset, you
know.

Q. But he didn't object to signing it, he offered no
resistance?

A. Well, he offered no resistance ... like I said, I
can't tell you if he wanted to sign, I am under
oath, I know, but I can't tell you if he wanted to
sign.

Q. And did you take the initiative in saying "He will
not sign the document", the document the con-
tents of which you have described namely "I
authorize Roch Ouellet to look after my present
and future property"?

A. No, I didn't make the decision to tell him "Don't
sign"; what I said was "I won't sign".

Q. As a witness?
A. As a witness. Well, then, I went to see if he had

really signed, because, you know, old people like
that, people often come and pressure them, and
then they sign under influence.

2. The Court of Appeal noted a second error:

R. Oui.

Q. Devant monsieur Ouellet?
R. Oui.

Q. Vous avez dit cela A monsieur Wright, que
madame Dunn lui disait de ne pas signer de
papier?

R. Oui, que son mari passerait le soir ...

Q. Quelle a 6t6 la r6action soit de monsieur Ouellet
ou de monsieur Wright A ce moment-IA, comment
ont-ils r6agi?

R. Bien, monsieur Ouellet n'avait pas l'air tellement
content; monsieur Wright, par contre, a d6cid6 de
ne rien signer A ce moment-lA.

Q. Pouvez-vous dire A la Cour si monsieur Wright
voulait signer ce document-IA? Vous 6tes sous
serment IA!

R. Oui ...

Q. Est-ce qu'il voulait le signer? Fort IA!
R. . . . je peux vous dire que monsieur Wright, en

fait, avait l'air comme A peu prAs tous les vieux qui
se font un peu importuner pour signer des docu-
ments, il avait I'air A se dire: bien, Roch Ouellet
s'est occup6 de moi, est-ce que je dois lui donner
ou est-ce que je ne dois pas? II avait I'air vraiment
mal pris, quoi.

Q. Mais il ne s'opposait pas A signer ga, il n'a pas fait
de r6sistance?

R. Bien, il n'a pas fait de r6sistance ... comme je
vous dis, je ne peux pas vous dire s'il voulait signer
ou non, 9a, je suis sous serment, je le sais, mais je
ne peux pas vous dire s'il voulait signer.

Q. Et c'est vous qui avez pris l'initiative de dire: dll ne
signera pas le document), le document dont vous
avez fait mention du contenu, A savoir: d'autorise
Roch Ouellet A s'occuper de mes biens pr6sents et
futurss?

R. Non, moi, je n'ai pas pris la d6cision de lui dire ane
signez pas), mais moi, j'ai dit: <Je ne signe pas).

Q.
R.

Comme t6moin?
Comme t6moin. Et puis, IA, je suis all6e voir si
vraiment il avait sign6, parce que des vieux comme
ga, souvent 9a arrive que des gens viennent les
importuner, et puis sous l'influence ils vont signer,
guoi.

2. La Cour d'appel signale une deuxibme
erreur:
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[TRANSLATION] Why these daily visits to the hos-
pital, these arrangements to get his own notary to
draft a will which was drafted in advance ...
The will in fact was not prepared in advance. The

notary Corriveau prepared it by hand in the hospital, on
the spot, immediately after Sydney Wright told him of
his wishes. The notary Corriveau stated that he knew
nothing about it until Sydney Wright told him what the
content of the will was to be. The only parts prepared in
advance were the usual formulas of the introduction and
the conclusion, which were typewritten on the will.

It is a fact that the disposing provisions of the
disputed will were drafted by hand by the notary
Corriveau in the testator's room. Here again, how-
ever, I do not believe that the trial judge was really
mistaken. In the introductory part of his judgment
he wrote: [TRANSLATION] "the mention of defend-
ant as universal legatee was written into the stand-
ard formulas to complete the document which was
prepared in advance" In grounds 14 and 17 he
wrote:
[TRANSLATION] ... to obtain a signature on the disput-
ed will which had been prepared in advance in the
latter's office, apart from a space which had been left
blank;
... remained in the room while the typed will with a
blank space was completed in the presence of the
beneficiary, and was present at the signature. (My
emphasis.)

What made the trial judge say that the will had
been written in advance was two highly suspicious
circumstances. He mentioned the first of these in
his 15th ground. The notary wrote in advance that
the testator was unable to sign. At the present day
it can no longer be assumed that people are unable
to sign. As the notary did not know the testator, he
could only have got this information from respond-
ent. Moreover, he expressly agreed to this in his
testimony, although it was denied by respondent.
In addition, the information was partially inaccu-
rate, since the testator knew how to sign but could
only do so with great difficulty, due to his trem-
bling. Respondent therefore did discuss the content
of the will in advance with the notary.

The other troubling circumstance is contained in
the evidence. (The trial judge did not refer to it,
but he is not required to refer to all points in the

Pourquoi ces visites quotidiennes a I'h6pital, ces
demarches pour amener son propre notaire a ridiger
un testament qui tait ridig6 d'avance ...

Le testament ne fut pas r6dig6 d'avance; le notaire
Corriveau le r6digea A la main A Ph6pital, s6ance
tenante, imm6diatement aprbs que Sydney Wright lui
eut fait part de ses volont6s. Le notaire Corriveau
affirme qu'il ignorait tout jusqu'A ce que Sydney Wright
lui fasse connaitre quel devait 8tre le contenu du testa-
ment. Les seules parties pr6parbes A l'avance sont les
formules usuelles du pr6ambule et de la fin, qui appa-
raissent A la machine A 6crire sur le testament.

C'est un fait que le dispositif du testament
contest6 a 6t6 r6dig6 A la main par le notaire
Corriveau dans la chambre du testateur. Mais lIA
encore, je ne crois pas que le premier juge se soit
v6ritablement m6pris. Dans la premiere partie de
son jugement il a 6crit: ala mention du d6fendeur
comme 16gataire universel est inscrite avec les
formules d'usage pour compl6ter le document pr6-
par6 d'avance., Aux ((consid6rants)) 14 et 17 il
6crit:
... pour faire signer le testament sous attaque pr6par6
d'avance au bureau de ce dernier, sauf A remplir un
espace laiss6 en blanc;

... qu'il est rest6 dans la chambre pendant que le
testament dactylographi6 avec l'espace en blanc a 6t6
complt6 en pr6sence du b6n6ficiaire qui a assist6 A la
signature. (C'est moi qui souligne.)

Ce qui fait dire au premier juge que le testament
6tait r6dig6 A l'avance, ce sont deux circonstances
fort suspectes. 11 mentionne la premibre dans son
15e aconsid6rants. Le notaire a 6crit A l'avance que
le testateur a d6clar6 ne pouvoir signer. Or A notre
epoque, on ne pr6sume plus que les gens sont
inhabiles A signer. Le notaire, ne connaissant pas
le testateur, ne pouvait tenir ce renseignement que
de l'intim6. D'ailleurs, il en convient express6ment
dans son t6moignage, quoique l'intim6 le nie. Le
renseignement 6tait d'ailleurs partiellement
inexact puisque le testateur savait signer mais au
prix de grandes difficult6s dues A son tremblement.
L'intim6 s'6tait donc entretenu A l'avance avec le
notaire du contenu du testament.

L'autre circonstance troublante se retrouve dans
la preuve. (Le premier juge n'y r6fire pas mais il
n'est pas oblig6 de r6f6rer A tous les 616ments de la
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evidence.) Counsel pointed out to the notary that
very little space was left between the typed intro-
ductory part of the will and the conclusion (also
typed) for specific bequests, if any. The notary
replied that in that case he would have gone back
to his office to draft the will. It can be inferred
from this that the notary knew in advance that
there would not be specific bequests, and that the
disposing provisions of the will would be quite
short. How could he have known this, if not from
respondent?

3. The Court of Appeal found a third error in
the trial judgment:

[TRANSLATION] ... the testator Sydney Wright, who
was then very ill, was incensed when he learned of the
casual burial of his brother; he called Sydney
McCune and Jack Dunn to his bedside, and told them
that he wished to dispose of his property, asking
them to seek the services of his notary Stuart Wright

On this occasion Sydney Wright did not summon
either Sydney McCune or Jack Dunn to him; it was they
who, on their own initiative the day after Percy Wright's
funeral, went to visit Sydney Wright in hospital. Sydney
McCune even telephoned Jack Thompson asking him to
accompany them, but he could not because he was busy.

It was not Sydney Wright who first spoke of the will;
it was Sydney McCune and Jack Dunn who, after
asking Sydney Wright if he had made a will, advised
him to do so and to make it in favour of the municipal
corporation, since he had no close relatives, so that his
land could be made into a public park in honour of the
Wright family.

At the time, Sydney Wright had no notary looking
after his affairs. This is what he himself told the notary
Corriveau when the latter asked him if the notary
Wright was not working for him. The Wright brothers'
notary was Cyrille Delige, but he had had a disagree-
ment with the latter. The notary Stuart Wright handled
Hydro-Quebec's business, and it was on this account
that Sydney Wright came to deal with him. Mr. Wright
stated that the became acquainted with Sydney Wright
when the latter came to see him on May 3 to settle the
matter of the Hydro-Quebec servitude. He had not seen
him since. He went to Sydney Wright's bedside on June
22 at the request of Sydney McCune and Jack Dunn;
they were the ones who suggested him to Sydney
Wright.

preuve). Un procureur fait remarquer au notaire
qu'entre le d6but dactylographi6 du testament, et
la fin, 6galement dactylographi6e, il restait peu
d'espace pour des legs particuliers s'il y en avait
eu. Le notaire r6pond que dans ce cas il serait
retourn6 r6diger le testament A son bureau. On
peut donc en inf&rer que le notaire savait A
l'avance qu'il n'y aurait pas de legs particuliers et
que le dispositif du testament serait plut~t bref.
Comment pouvait-il le savoir sinon de l'intimb?

3. La Cour d'appel relbve une troisibme erreur
dans le jugement de premibre instance:

... que le testateur Sydney Wright, alors tras
malade, a &t indigng quand il a appris la nouvelle du
pinible enterrement de son frare, qu'il a fait venir
auprbs de son chevet Sydney McCune et Jack Dunn
leur disant qu'il voulait disposer de ses biens les
priant de requirir les services de son notaire Stuart
Wright, . . .

Sydney Wright, en cette occasion, n'a mand6 ni
Sydney McCune ni Jack Dunn auprbs de lui; ce sont
ceux-ci qui, de leur propre initiative, le lendemain des
fun6railles de Percy Wright se sont rendus visiter
Sydney Wright A l'h8pital. Sydney McCune avait meme
t616phon6 A Jack Thompson lui demandant de les y
accompagner; il ne le put n'6tant pas disponible.

Ce n'est pas Sydney Wright qui parla le premier de
testament; ce sont Sydney McCune et Jack Dunn qui,
aprbs s'8tre enquis auprbs de Sydney Wright s'il avait un
testament, lui conseillbrent d'en faire un et de le faire en
faveur de la corporation municipale vu qu'il n'avait pas
de proches parents, pour qu'il soit fait de ses terrains un
parc public en l'honneur de la famille Wright.

Sydney Wright n'avait pas alors de notaire attitr6.
C'est ce qu'il a lui-mime confirm6 au notaire Corriveau
lorsque ce dernier lui demanda si le notaire Wright
n'6tait pas son notaire. Le notaire des frbres Wright
6tait M' Cyrille Delige, mais ils avaient eu avec celui-ci
un diff6rend. Le notaire Stuart Wright 6tait le notaire
de l'Hydro-Qubbec et c'est A ce titre que Sydney Wright
venait de traiter avec lui. Me Wright a d6clar6 qu'il a
connu Sydney Wright quand celui-ci vint le voir le 3 mai
pour r6gler la question de la servitude de l'Hydro-Qub-
bec. Depuis il ne l'avait pas revu. II se rendit au chevet
de Sydney Wright le 22 juin A la demande de Sydney
McCune et Jack Dunn; ce sont eux qui l'ont sugg6r6 A
Sydney Wright.
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The error in question is contained in the fifth
ground of the aforementioned reasons.

Whether it was McCune and Dunn who took
the initiative in going to Sydney Wright's bedside
at the hospital, or it was the latter who asked them
to come, does not seem to be a question of great
importance, since it is the validity of the will of
August 1, 1972 (in favour of Roch Ouellet) which
is disputed, not that of the will of June 23, 1972
(in favour of the municipality). The references
made by the trial judge to the way in which the
first will was signed serve to highlight the circum-
stances in which the second will originated.

Further, while the notary Wright may not have
been the deceased's notary strictly speaking, the
fact remains that he was certainly the notary
whom Sydney Wright knew best, apart from the
notary Delige with whom he had had a disagree-
ment. Moreover, the notary Wright definitely was
not the notary of the legatee, as was the notary
Corriveau.

4. We may turn now to the fourth error found
by the Court of Appeal:

[TRANSLATION] ... and he [Sydney Wright] was
only able to mumble the name of Roch Ouellet, with
the result that the officiating notary [Mr. Corriveaul
was the victim of defendant [Roch Ouellet]'s ma-
noeuvring, as the latter told him positively what the
invalid wanted to do ... (J.C. p. 1054)
With respect, I find nothing in the testimony of the

notary Corriveau (the only one apart from Roch Ouellet
to testify on the interview of August 1, and there is
nothing about it in this testimony) to the effect that
Sydney Wright mumbled Roch Ouellet's name. On the
contrary, the notary Corriveau stated that there was an
animated conversation between him and Sydney Wright,
that "he spoke in a normal tone of voice", and that it
was Sydney Wright who spontaneously gave him
instructions, which were clear and precise. There is
nothing there to suggest that he had difficulty in
expressing himself.

The deduction made by the trial judge that Roch
Ouellet had earlier indicated to the notary "what the
patient wanted to do", if he is referring to the intention
to make a will, that is admitted, but if he is referring to
the content of the will, this deduction is contrary to the
evidence. As above stated, the notary Corriveau stated

11 s'agit d'une erreur que l'on retrouve au 5c
<<consid6rants des motifs pr6cit6s.

Que ce soient McCune et Dunn qui aient pris
l'initiative de se rendre A I'h6pital auprbs de
Sydney Wright ou que ce dernier leur ait demand6
de venir ne me semble pas une question trds impor-
tante 6tant donn6 que c'est la validit6 du testament
du premier aofit 1972 (en faveur de Roch Ouellet)
qui est contest6e et non celle du testament du 23
juin 1972 (en faveur de la municipalit6). Les
r6f6rences que fait le juge du proc~s A la fagon
dont a 6t6 sign6 le premier testament servent A
mettre en contraste les circonstances dans lesquel-
les le second testament a vu le jour.

Par ailleurs, si le notaire Wright n'6tait peut-
etre pas A proprement parler le notaire du d6funt,
il n'en demeure pas moins qu'il 6tait certainement
le notaire que Sydney Wright connaissait le mieux,
mis A part le notaire Delige avec lequel il 6tait
brouill6. De plus, le notaire Wright n'6tait certai-
nement pas le notaire du 16gataire comme l'6tait le
notaire Corriveau.

4. Passons A la quatri&me erreur relev6e par la
Cour d'appel:

... qu'il (Sydney Wright) n'a pu que balbutier le nom
de Roch Ouellet, de sorte que le notaire instrumen-
tant (Me Corriveau) a 6td victime des maneuvres du
difendeur (Roch Ouellet) qui lui a indigug sans
aucun doute ce que le malade voulait faire ... (d.c.
p. 1054)
Avec d~f~rence, je ne trouve rien dans le t6moignage

du notaire Corriveau (le seul A part Roch Ouellet A
t6moigner sur l'entrevue du I= aofit, et il n'en est pas
question dans ce t6moignage) A l'effet que Sydney
Wright aurait balbuti6 le nom de Roch Ouellet. Au
contraire le notaire Corriveau rapporte qu'il y a eu entre
lui et Sydney Wright une conversation active, que ason
volume de voix avait I'air normab; que c'est Sydney
Wright qui, spontan6ment, lui a donn6 ses instructions
qui 6taient claires et pr6cises. Rien ne laisse supposer
qu'il avait de la difficult6 A s'exprimer.

La d6duction que tire le premier juge A l'effet que
Roch Ouellet avait pr6alablement indiqu6 au notaire ace
que le malade voulait faire, s'il se r6f6re A l'intention de
faire un testament, ceci est admis, mais s'il se r6fire au
contenu du testament, cette d6duction est contraire A la
preuve. Tel que susdit le notaire Corriveau a d6clar6
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that he was completely unaware of the wishes of the
testator until the latter told him of them during this
visit.

The word "mumble" is not found in the evi-
dence, but the notary Corriveau said that the
testator [TRANSLATION] "almost sat down in
order to sign, and he tried, he stammered a little,
finally he made his mark".

The expert witnesses disagreed as to the testa-
tor's state of health, but one of them swore that he
was mortally ill. He was being fed intravenously,
and was intubated. He was extremely thin and
there was no doubt that he was very weak, and
indeed this was why the notary Corriveau finally
asked for a medical certificate:

[TRANSLATION] A. Well, you know, I must tell you
frankly, before the will, I did not think I would get
this will, I never even thought of asking for a
medical certificate, as we sometimes do; then,
after the will, I said, you know, I was a little
surprised at Mr. Sydney Wright's condition.

Q.
A.

qu'il ignorait tout des volont6s du testateur jusqu'd ce
que celui-ci en fasse part au cours de cette visite.

On ne trouve pas dans la preuve le mot <<balbu-

tier)) mais le notaire Corriveau dit que le testateur
<<s'est presqu'assis pour signer, et il a essay6, il a
bafouill6 un peu, finalement il a appos6 sa croix)).

Les experts se contredisent quant l'6tat de
sant6 du testateur, mais l'un d'entre eux jure qu'il
6tait mortellement atteint. On le nourrissait par
voie intraveineuse. II 6tait intub6. Sa maigreur
6tait extr8me et sa grande faiblesse ne pouvait
faire de doute, ce pourquoi d'ailleurs le notaire
Corriveau a finalement demand6 un certificat
m6dical:

R. D'abord moi, vous savez, je vous parle bien fran-
chement, avant le testament, je ne pensais pas que
je recevrais ce testament-li, il ne m'est meme pas
venu A l'esprit de demander un certificat m6dical,
comme on le fait des fois, alors apris le testament,
j'ai dit, j'6tais vous savez, surpris un petit peu de
l'6tat de Monsieur Sydney Wright.

Q.
R.

In what sense?
I found him ... I didn't think I would be able to
prepare the will, I thought he was not in a condi-
tion to do so, and as he confirmed everything
Ouellet had told me, it seemed to me to be correct,
as he knew what he was doing, and these seemed
to be his wishes, as they were stated by him, I said
that in case . . . and in fact the notary Barbeau,
who was with me, and who had noticed the
patient's appearance, said "In case of a problem,
ask for a medical certificate, and if possible ask
for it today. (My emphasis.)

I have already referred above, in connection
with the third error found by the Court of Appeal,
to the suspicious circumstances from which it may
be inferred that respondent and the notary knew
the content of the will in advance. The foregoing
quotation contains a sentence which tends to con-
firm this: "he confirmed everything Ouellet had
told me"; but that is not all.

Shortly before or after the death of Percy
Wright, the elder brother, respondent had consult-
ed the notary on the possibility of the Wright

Dans quel sens?
Je le trouvais ... je ne pensais pas de faire le
testament, je pensais qu'il n'6tait pas dans un 6tat
pour le faire, et comme il m'avait confirm6 tout ce
que Ouellet m'avait dit, 9a m'avait paru exact,
comme il savait ce qu'il faisait, et que ga m'a paru
ses volont6s, et que c'6tait exprim6 par lui, j'ai dit
au cas ... et d'ailleurs le notaire Barbeau, qui
6tait avec moi, qui avait 6t6 impressionn6 par
l'apparence du malade, alors <<au cas de difficult6,
demandez donc un certificat m6dical, et si possi-
ble, demandez-le aujourd'huin. (C'est moi qui
souligne.)

J'ai d6jA parl6 plus haut, au sujet de la troisibme
erreur relev6e par la Cour d'appel, de circons-
tances suspectes permettent d'inf6rer que l'intim6
et le notaire connaissaient A l'avance le contenu du
testament. La citation qui precede contient une
phrase qui tend A le confirmer: <<II m'avait con-
firm6 tout ce que Ouellet m'avait dits. Mais il y a
plus.

Peu de temps avant ou aprbs la mort de Percy
Wright, le frbre ain&, l'intim6 avait consult6 le
notaire sur la possibilit6 que les frdres Wright lui
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brothers giving him their land, except for a 400-
square-foot lot which they would reserve, and the
notary replied they would do better to proceed by
means of a will than by a gift. During his examina-
tion on discovery, respondent swore that Sydney
Wright had told him several times that he wanted
to make the will in his name. He later swore that
he did not know the content of the will until a day
or two after it was prepared, and that it was the
testator who had told him about it. However, the
trial judge believed nothing of what respondent
may have said, except for his admissions. The
notary also testified that he did not know in
advance what the content of the will would be, but
it may be wondered whether the trial judge com-
pletely believed him, as he wrote in his seventeenth
ground:
[TRANSLATION] the officiating notary was the victim of
defendant's manoeuvring, as undoubtedly the latter told
him what the invalid wanted to do.

The question is thus not one of an error commit-
ted by the trial judge, but of the credibility of
witnesses, a point to which I will return.

5. The Court of Appeal noted a fifth and final
inaccuracy:

[TRANSLATION] ... whereas Sydney never intended
to sign any document whatever authorizing adminis-
tration by Roch Ouellet of his property.
As I mentioned earlier, in my opinion there is no

evidence to this effect. This is not what emerges from
the testimony of the only people who were concerned in
this matter, namely, apart from Roch Ouellet, nurse
McKinnon and Jack Dunn.

This inaccuracy is contained in the twentieth
ground. I refer to my earlier observations in con-
nection with the first "error", and I continue to
wonder why Sydney Wright never signed the
power of attorney if he really wanted to do so.

IV-The errors of the Court of Appeal

On the basis of these errors committed by the
trial judge, which either were not errors or were
relatively unimportant, the Court of Appeal com-
pletely retried the case. This was their first error,
in my opinion, because the errors which the trial
judge was alleged to have made did not justify
intervention by the Court of Appeal.

fassent donation de leur terre sauf un lot de 400
pieds carr6s qu'ils se seraient r6serv6 et le notaire
lui avait r6pondu qu'il valait mieux proc6der par
testament plut6t que par donation. Au cours de
son interrogatoire au prbalable, I'intim6 jure que
Sydney Wright lui avait dit plusieurs fois qu'il
voulait faire le testament en son nom. II atteste
plus tard qu'il n'a connu le contenu du testement
qu'un jour ou deux aprbs sa r6daction et que c'est
le testateur qui le lui a appris. Mais le premier
juge ne croit rien de ce que l'intimb peut avoir dit,
sauf ses aveux. Le notaire atteste 6galement qu'il
ne savait pas d'avance quel devait 8tre le contenu
du testement mais on peut se demander si le
premier juge le croit entibrement vu qu'il 6crit
dans son 17e aconsid6rants:

le notaire instrumentant a 6 victime des manxuvres du
d6fendeur qui lui a indiqu6 sans aucun doute ce que le
malade voulait faire.

Il ne s'agit done pas d'erreur commise par le
premier juge mais de cr6dibilit6 des t6moins, un
sujet sur lequel je reviendrai.

5. La Cour d'appel souligne une cinquibme et
dernibre imprecision:

. .. , alors que Sydney n'a jamais voulu signer un
document quelconque pour autoriser (Roch Ouellet)
6 les (ses biens) girer.
Comme je l'ai dit pr6c6demment, je suis d'avis qu'il

n'y a pas de preuve A cet effet. Ce n'est pas ce qui
ressort des t6moignages des seules personnes qui ont 6t6
m816es A cette question, soit, outre Roch Ouellet, garde
McKinnon et Jack Dunn.

Cette impr6cision se trouve dans le 20 aconsid6-
rant)). Je renvoie A ce que j'ai d6jA dit la-dessus A
propos de la premiere ((erreur)) et je continue A me
demander pourquoi Sydney Wright n'a jamais
sign6 la procuration s'il d6sirait vraiment le faire.

IV-Les erreurs de la Cour d'appel

S'autorisant de ces erreurs commises par le pre-
mier juge, erreurs qui n'en sont pas ou qui ont peu
d'importance, la Cour d'appel refait entibrement le
procks. C'est une premiere erreur A mon avis car
les reproches adress6s au premier juge ne justi-
fiaient pas l'intervention de la Cour d'appel.
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What is more serious, however, the Court of
Appeal retried the case without reference to the
trial judge's findings as to respondent's credibility.
In this regard, in the first part of his judgment, the
trial judge stated:
[TRANSLATION] The extracts and a careful reading of
defendant's testimony are so riddled with contradictions
that this deposition cannot be accepted in its entirety,
apart from the admissions which it contains. (My
emphasis.)

The Court of Appeal disposed of this question as
follows:
[TRANSLATION] The trial judge dismissed the testimony
of Roch Ouellet in its entirety (apart from admissions
favourable to the prosecution). I do not intend to
demonstrate whether this decision was justified, because
I do not think it is necessary to do so in view of the
conclusion which I have reached on the basis of the
remainder of the evidence. The fact remains that the
parts of the testimony which are corroborated by other
witnesses, or which may be believed in view of the
evidence, as a whole, must be taken as established.

and below:

[TRANSLATION] In view of the conclusion I have
reached, I do not intend to consider the merits of the
trial judge's decision to reject the testimony of Roch
Ouellet, apart from admissions favourable to the
prosecution.

The Court of Appeal neither adopted nor reject-
ed the trial judge's findings on the matter of
credibility. It ignored them, without saying why it
did not accept them. The trial judge nonetheless
explained his judgment by indicating numerous
contradictions in respondent's testimony, and
referring to an incident which occurred at the
hearing: when the cross-examination of respondent
touched on the amount of $800 which he had not
declared in his inventory, respondent fainted. In
his judgment the trial judge noted: [TRANSLA-

TION) "at this point, the witness became indis-
posed and the hearing was adjourned to the follow-
ing May 24". Later on, because respondent was
closing his eyes when he testified, his counsel
thought he was going to faint again; but it was a
false alarm.

Only the trial judge is in a position to weigh the
effect of such circumstances.

Mais, ce qui est plus grave, la Cour d'appel
refait le procks en faisant abstraction des conclu-
sions du juge du procks relativement A la cr6dibi-
lit6 de l'intim6. A ce sujet, dans la premiere partie
de son jugement, le juge du procks d6clare:

Les extraits et la lecture minutieuse du t6moignage du
d6fendeur sont remplis de contradictions A tel point que
cette d6position ne peut 8tre accept6e dans son ensem-
ble, sauf pour les admissions qu'elle contient. (C'est moi
qui souligne.)

Voici comment la Cour d'appel dispose de la
question:
Le premier juge a rejet6 globalement (sauf pour ce qui
est des admissions favorables A la poursuite) le t6moi-
gnage de Roch Ouellet. Je n'ai pas l'intention de d6mon-
trer si cette d6cision 6tait justifi6e, par le motif que je ne
crois pas necessaire de le faire vu la conclusion A
laquelle j'en arrive en me basant sur le reste de la
preuve. Il n'en demeure pas moins qu'il faut retenir les
parties de ce t6moignage qui sont corrobor6es par d'au-
tres t6moins ou dont la vraisemblance apparait de l'en-
semble de la preuve.

Et plus loin:

Vu la conclusion A laquelle j'en arrive, je n'ai pas
l'intention d'6tudier le bien-fond6 de la d6cision du juge
de premibre instance de rejeter le t6moignage de Roch
Ouellet, sauf quant aux admissions favorables A la
demande.

La Cour d'appel n'adopte ni ne rejette les con-
clusions du premier juge en matibre de cr6dibilit6.
Elle les m&connait sans dire pourquoi elle ne les
accepte pas. Le premier juge s'en 6tait pourtant
expliqu6 en soulignant de nombreuses contradic-
tions dans le t6moignage de l'intim6 et en r6f6rant
A un incident qui s'est produit A l'enquete: alors
que le contre-interrogatoire de l'intim6 porte sur
une somme de $800 qu'il n'a pas d6clar6e dans son
inventaire, I'intim6 se trouve mal. Dans son juge-
ment, le juge du procks note: ((A ce moment, le
t6moin s'est senti indispos6 et I'enquate a 6t6
ajourn6e au 24 mai suivant)). Plus tard, parce que
l'intim6 t6moigne en fermant les yeux, son avocat
croit qu'il va encore se trouver mal. Mais c'est une
fausse alerte.

Seul le juge du procks est en mesure d'appr6cier
pareilles circonstances.
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A court of appeal cannot set aside the findings
of the trial judge as to a witness' credibility by
saying that it does not have to decide whether the
trial judge was justified in disbelieving that wit-
ness, especially when the trial judge gives reasons
for his disbelief. That is an error. It must accept
the decision of the trial judge who saw and heard
the witness, unless it has sufficient reason to act
otherwise, and that is not the case here.

I say so with respect but it appears to me that
the foregoing statements of the Court of Appeal
contain fundamental errors.

To begin with, as I have just indicated, the
Court of Appeal committed an error of principle in
not accepting the findings of the trial judge as to
respondent's credibility.

Secondly, as respondent's testimony was reject-
ed globaly by the trial judge, the Court of Appeal
committed a further error in relying on certain
parts of that testimony, for the reason that they
were probable or corroborated by other witnesses.
When the trial judge rejects testimony because he
finds it incredible he also, implicitly or explicitly,
rejects testimony corroborating the first testimony
for the same reason. Two examples come to mind.
The testimony of the notary Corriveau corrobo-
rates that of respondent in part. However, as we
saw earlier, the trial judge indicated that he did
not completely believe the notary. Similarly,
respondent's father corroborated the latter's tes-
timony concerning the insulting remarks made by
the brothers Wright about Mayor McCune; but it
is clear that the trial judge did not believe the
father any more than the son on this point.

In a civil proceeding, where the rule is that of a
preponderance of the evidence and the balance of
probabilities, when a party testifies and is not
believed it is possible for the trial judge to regard
his assertions as denials and his denials as admis-
sions, taking into account contradictions, hesita-
tions, the time the witness takes to answer, his
expression, circumstantial evidence and the evi-
dence as a whole. The witness' answers then tend
to establish the opposite of what the witness wants
the judge to think. Thus, when respondent stated

Une cour d'appel ne peut pas 6carter les conclu-
sions du juge du procks relativement A la cr6dibi-
lit6 d'un t6moin en disant qu'elle n'a pas A d6cider
si le juge du procks 6tait justifi6 de ne pas croire ce
t6moin, particulibrement lorsque le juge du procks
motive son incr6dulit6. C'est lA une erreur. Elle
doit accepter la d6cision du premier juge qui a vu
et entendu le t6moin, sauf si elle a un motif
suffisant d'agir autrement, ce qui n'est pas le cas.

Je le dis avec 6gards, les d6clarations pr6cit6es
de la Cour d'appel me paraissent contenir des
erreurs fondamentales.

En premier lieu, et comme je viens de l'indiquer,
la Cour d'appel commet une erreur de principe en
ne retenant pas les conclusions du premier juge
relativement A la cr6dibilit6 de l'intim6.

En deuxibme lieu, le t6moignage de l'intim6
ayant 6t6 rejet6 globalement par le premier juge,
la Cour d'appel commet une autre erreur en s'ap-
puyant sur certaines parties de ce t6moignage au
motif qu'elles sont vraisemblables ou corrobor~es
par d'autres t6moins. Lorsque le premier juge
reiette un t6moignage parce qu'il le trouve
incroyable, il rejette aussi, implicitement ou expli-
citement, pour la meme raison les t6moignages qui
corroborent le premier. Deux exemples viennent A
l'esprit. Le t6moignage du notaire Corriveau cor-
robore en partie celui de l'intim6. Mais, comme on
l'a vu plus haut, le premier juge indique qu'il ne
croit pas totalement le notaire. De m8me, le pare
de l'intim6 corrobore le t6moignage de ce dernier
relativement aux propos injurieux que les frdres
Wright auraient tenus A l'endroit du maire
McCune. Mais il est 6vident que, sur ce point, le
premier juge ne croit pas plus le pare que le fils.

Dans une affaire civile oa la r6gle est celle de la
pr6pond6rance de la preuve et des probabilit6s,
quand la partie t6moigne et qu'elle n'est pas crue,
il est possible pour le juge du procks de consid6rer
ses affirmations comme des d6nbgations et ses
d6n6gations comme des aveux, compte tenu des
contradictions, des h6sitations, du temps que le
t6moin met A r6pondre, de sa mine, des preuves
circonstancielles et de l'ensemble de la preuve. Les
reponses du t6moin tendent alors A 6tablir le con-
traire de ce que le t6moin voudrait que le juge
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that the Wright brothers made insulting remarks
concerning the municipal authorities, and denied a
suggestion that it was in fact he who made these
statements to the two brothers in order to discredit
the municipal authorities, the trial judge was en-
titled to consider, whatever the reply, whether the
suggestion had its effect, and he was entitled to
draw deductions from it unfavourable to respond-
ent.

In these circumstances the detailed review of the
evidence made by the Court of Appeal, without
respondent's deposition except certain parts of it
which were found probable or corroborated, is a
review tainted by a major distortion; in my opin-
ion, this distortion vitiates the findings of the
Court of Appeal that the undue influence was not
clearly proven. Accordingly, it seems pointless to
analyse this review. However, I would note that
the Court of Appeal made another error. Respond-
ent denied several times that he knew of the
existence of an earlier will, but in response to a
question he made an admission:

[TRANSLATION] Q. Did you know that the notary
Wright had made an earlier will?

A. Yes.

The trial judge cited this admission in the first
part of his judgment.

The Court of Appeal stated that this was a slip
of the tongue which the prosecution did not take
up. The trial judge, for his part, regarded this as
an admission. How can the Court of Appeal know
that this was a slip of the tongue?

V-Undue influence in law

The Civil Code does not define suggestion or
undue influence, which are now regarded as
synonymous; it merely deals with them in arts. 769
and 839 to amend the earlier law; these provisions
do not apply in the case at bar.

However, the courts and legal commentators
generally agree on the nature of undue influence.
In Mayrand v. Dussault2, a unanimous decision of
this Court, Girouard J. deals with the matter as
follows, at pp. 467 and 468:

2 (1907), 38 S.C.R. 460.

croie. Ainsi, lorsque l'intim6 affirme que les frbres
Wright tenaient des propos injurieux vis-A-vis les
autorit6s municipales, et qu'il nie lorsqu'on lui
demande si ce n'6tait pas plut6t lui qui tenait ces
propos aux deux frdres pour discr6diter les autori-
t6s municipales, le premier juge est en mesure de
se rendre compte, quelle que soit la r6ponse, si le
coup a port6, et il a le droit d'en tirer des d6duc-
tions d6favorables A l'intim6.

Dans ces conditions, la r6vision d6taill6e de la
preuve d laquelle la Cour d'appel proc~de en fai-
sant abstraction de la d6position de l'intim6 mais
en retenant certaines parties de cette d6position
parce qu'elles sont vraisemblables ou corrobor6es,
est une r6vision d6form6e par une distortion
majeure; cette distortion vicie A mon avis les con-
clusions de la Cour d'appel selon laquelle la capta-
tion n'a pas 6t6 clairement prouv6e. 11 me parait
donc inutile d'analyser cette r6vision. Je note
cependant que la Cour d'appel y commet une autre
erreur. L'intim6 a plusieurs fois ni6 qu'il connais-
sait l'existence d'un testament ant6rieur mais en
r6ponse A une question il fait un aveu:

Q. Vous le saviez, que le notaire Wright avait fait un
premier testament?

R. Oui.

Le premier juge cite cet aveu dans la premiere
partie de son jugement.

La Cour d'appel dit qu'il s'agit d'un (dapsus))
que la poursuite n'a pas relev6. Le juge du procks,
lui, I'a relev6 comme un aveu. Comment la Cour
d'appel peut-elle savoir qu'il s'agit d'un lapsus?

V-La captation en droit

Le Code civil ne d6finit pas la suggestion ou
captation, qui sont maintenant assimil6es l'une A
l'autre; il en traite seulement aux art. 769 et 839
pour changer I'ancien droit; ces dispositions sont
sans application dans l'esp6ce.

Mais la jurisprudence et la doctrine s'accordent
g6n6ralement sur la nature de la captation. Dans
Mayrand c. Dussault, un arrt unanime de cette
Cour, le juge Girouard traite ainsi de la question
aux pp. 467 et 468:

2 (1907), 38 R.C.S. 460.

196 [1979] 2 S.C.R.STONEHAM AND TEWKESBURY V. OUELLET Beetz J.



[1979] 2 R.C.S. 197STONEHAM ET TEWKESBURY C. OUELLET Le Juge Beetz

[TRANSLATION] Suggestion and undue influence,
that is fraud, must be proven as in ordinary cases, that
is, by direct verbal or written evidence or by presump-
tions (Fuzier-Herman, codes annotbs, art. 901 t. 2, n.
108 and 109). The latter mode of evidence is generally
used to identify fraudulent practices, which are always
conducted in secrecy (C.C. Arts. 839 and 993). Com-
mentators and the courts have laid down certain rules
which serve as a guide. Baudry-Lacantinerie, Pr6cis, t.
2, n. 774, tells us that there will be fraud, and suggestion
or undue influence will be a cause of nullity, if for
example the donee slandered the donor's presumptive
heirs, or if, by invidious stratagems, he alienated the
donor from his relatives with the aim of ensuring that he
was given what should lawfully have been theirs. Lau-
rent, vol. 11, n. 132, adds that undue influence assumes
that the person exercising the influence does so in his
own interest and by abuse of the influence which he has
over the testator's mind and will. Then, in n. 134, he
cites with approval a decision of the Court of Aix, in
which methods of exercising undue influence are
analysed. They do not vary greatly, according to that
decision; they are to some extent stereotyped. The
legatee resorts to schemes, lies, the most odious slanders
against the presumptive heir of the testator, seeking to
alienate the latter's affection for the heir and more
securely appropriate his inheritance. Laurent adds,
citing other decisions, that the presumptive heirs are
denounced as ungrateful and wicked, anxious to seize a
fortune which is already overdue. Finally Laurent, n.
135, concludes:

One fact which the court must take into account is
the slanderous poison which unscrupulous hands
introduce bit by bit into the mind of the elderly
person.

Marcad6, t. 3, art. 901, page 407:

But if suggestion and undue influence are fraudulent;
if the resolution depriving the heirs has only been adopt-
ed through lies and deceit; if the legatee uses improper
schemes, disgraceful devices and misrepresentations to
denigrate the heirs in the minds of their relatives and
take their place, then it can be said that the act of giving
is not the true reflection of the free, genuine intention of
the settlor; rather, it reflects the intention of the person
making him do it. (My emphasis.)

Mignault, in his Traitg de droit civil canadien,
in t. 4, pp. 52 and 53, discusses undue influence as
follows:

[TRANSLATION] I. Of suggestion and undue influ-
ence. In practice, this ground of nullity is more often

La suggestion et la captation ou l'influence indue,
c'est-A-dire la fraude, doivent 8tre prouv6es comme dans
les cas ordinaires, c'est-A-dire, par preuve directe verbale
ou 6crite, ou par des pr6somptions. (Fuzier-Herman,
codes annot6s, art. 901, t. 2, n. 108, 109.) C'est gbnbra-
lement par ce dernier mode de preuve que l'on proc6de
pour d6couvrir les men6es frauduleuses toujours condui-
tes dans le secret. (C.C. art. 839, 993). Les auteurs et les
tribunaux ont pos6 certaines r6gles qui servent de guide.
Baudry-Lacantinerie, Pr6cis, t. 2, n. 774, nous dit que le
dol existera et la captation ou la suggestion deviendra
une cause de nullit6 si, par exemple, le donataire a
calomni6 les h6ritiers pr6somptifs du donateur, ou si, par
de d6testables artifices, il a irrit6 le donateur contre ses
parents, dans le but de se faire donner ce qui aurait dGi
l6gitimement leur revenir. Laurent, vol. 11, n. 132,
ajoute que la suggestion suppose que celui qui suggbre le
fait dans son intbrat et en abusant de l'influence qu'il a
sur l'esprit et la volont6 du testateur. Puis, au n. 134, il
cite avec approbation un arrat de la cour d'Aix oai les
moyens de captation sont analys6s. Ils varient peu,
d'apr6s cet arrat; ils sont pour ainsi dire strotypbs. Le
l6gataire a recours A la ruse, au mensonge, aux plus
odieuses calomnies contre l'hbritier pr6somptif du testa-
teur, cherchant A lui enlever son affection pour lui ravir
plus sfirement son h6ritage. On d6nonce, ajoute Laurent,
citant d'autres arrets, les hbritiers pr6somptifs comme
ingrats et m6chants; impatients de saisir une fortune qui
tarde trop A leur 6choir. Enfin Laurent, n. 135, conclut:

Un fait dont les tribunaux doivent tenir compte,
c'est le poison de la calomnie que des mains perfides
versent goutte A goutte dans l'esprit du vieillard.

Marcad6, t. 3, art. 901, page 407:

Mais si la captation ou la suggestion sont frauduleu-
ses; si l'on n'a fait adopter que par le mensonge et
I'astuce la r6solution qui d6pouille les h~ritiers; si c'est
par de coupables manoeuvres, par d'indignes inventions,
par de fausses apparences qu'on est parvenu A perdre les
h6ritiers dans l'esprit de leur parent et A y prendre leur
place, alors on peut dire que l'acte de lib6ralit6 n'est pas
l'expression exacte de la volont6 libre et vraie du dispo-
sant, mais bien plut6t l'expression de la volont6 de celui
qui l'a fait faire. (C'est moi qui souligne.)

Mignault, dans son Trait de droit civil cana-
dien, au t. 4, pp. 52 et 53, discute comme suit de la
captation:

I. De la suggestion et de la captation.-Ce moyen de
nullit6 est, dans la pratique, invoqu6 plus souvent contre
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raised against wills than against gifts inter vivos,
because wills are made in secrecy and only known after
the death of the testator, so that schemes and strata-
gems can be more freely employed, and are therefore
more often used. However, such stratagems may well
occur in connection with any gift, whether made inter
vivos or mortis causa, and they may result in its nullity
in either case; it is essential for the donor to act freely,
and the gift which he makes to be the result of a
deliberate intent.

Pothier defined suggestion as follows: "Dispositions
are suggested when the testator (or the donor) wished to
make the dispositions that he made in order to rid
himself of the importunate demands of the person
urging him to do so" (a). According to Mr. Baudry-
Lacantinerie (No. 374), undue influence consists in
worming one's way into someone's good graces and
obtaining from him gifts depending on the degree of
affection one has managed to inspire.

The legislator has not placed suggestion and undue
influence among the causes of nullity of gifts, any more
than in the case of wills. Indeed, there is no need for an
express provision to enact such nullity, as suggestion and
undue influence only result in the nullity of gifts to the
extent that the donee has been fraudulent as well as
indelicate; if lawful means were used for the suggestion
or undue influence, the gift cannot be annulled (a).
Fraud is a cause of nullity in any contract, whether by
gratuitous or onerous title (art. 991).

We can therefore turn to the provision in art. 993, and
say that suggestion or undue influence result in the
nullity of a gift if the fraudulent manoeuvres of the
donee are such that, without them, the donor would not
have agree to the gift; as we have seen, however, there is
no prohibition on procuring or obtaining a gift by lawful
means. Thus, it would not be sufficient for the donee
merely to have made a fuss over his suffering, even
greatly exaggerating it, or wormed his way into the
donor's good graces, even by means of self-seeking
kindnesses. Fraud will have occurred and suggestion or
undue influence will be a cause of nullity when, for
example, the donee slandered the presumptive heirs of
the donor or when, through disgraceful schemes, he
alienated the donor from his relatives in order to obtain
for himself what should lawfully have been theirs (b).
(My emphasis.)

Chateauguay Perrault-he was not then a judge
of the Superior Court-wrote in Les Mlanges
Bernard Bissonnette, 1963, at pp. 458 and 459:

les testaments que contre les donations entre vifs, car le
testament se faisant dans le secret et n'6tant connu
qu'aprbs le d6cks du testateur, les artifices et les ruses y
ont plus libre jeu, et, partant, on y a plus souvent
recours. Mais ces artifices sont A redouter A l'6gard de
toute lib6ralit6, qu'elle se fasse entre vifs ou A cause de
mort, et ils peuvent entrainer sa nullit6 dans un cas
comme dans l'autre: car il importe que celui qui donne
soit libre, et que la donation qu'il fait prockde d'une
volont6 r6fl6chie.

Pothier d6finissait la suggestion en ces termes: oUne
volont6 est sugggre, lorsque le testateur (ou le dona-
teur) a voulu faire les dispositions qu'il a faites dans la
vue de se dblivrer des importunit6s de ceux qui l'y
portaient (a). Et suivant M. Baudry-Lacantinerie (no
374), la captation consiste A s'emparer de la bienveil-
lance d'une personne, et A obtenir d'elle des lib6ralit6s
d6termin6es par l'attachement qu'on parvient A lui
inspirer.

Pas plus que dans le cas des testaments, le l6gislateur
ne range la suggestion et la captation parmi les causes
de nullit6 des donations. Il n'y avait, en effet, pas besoin
d'une disposition expresse pour d6cr6ter cette nullit6.
Car la suggestion et la captation n'entrainent la nullit6
d'une lib6ralit6 qu'autant que le donataire a joint la
fraude A l'ind6licatesse; si la suggestion ou la captation a
6t6 pratiqu6e par des moyens licites, la lib6ralit6 ne
pourra pas 8tre annul6e (a). Or la fraude est une cause
de nullit6 de tout contrat, qu'il soit A titre gratuit ou A
titre onbreux (art. 991).

Nous pouvons donc nous aider de la disposition de
l'article 993, et dire que la suggestion ou la captation
entrainera la nullit6 de la donation, si les manceuvres
frauduleuses pratiqu6es par le donataire sont telles que,
sans cela, le donateur n'aurait pas consenti la lib6ralit6.
Mais comme nous l'avons vu, il n'est pas d6fendu de
sugg6rer ou de capter une lib6ralit6 par des moyens
licites. Ainsi, il ne suffirait pas que le donataire se fit
born6 A faire l'6talage de sa misbre, mime en l'exag6rant
beaucoup, ou A s'emparer de la bienveillance du dona-
teur A force de pr6venances m8me int6tess6es. Mais le
dol existera et la captation ou la suggestion deviendra
cause de nullit6, si, par exemple, le donataire a calomni6
les h6ritiers pr6somptifs du donateur, ou si, par de
d6testables artifices, il a irrit6 le donateur contre ses
parents, dans le but de se faire donner ce qui aurait dfi
16gitimement leur revenir (b). (C'est moi qui souligne.)

Chateauguay Perrault,-il n'6tait pas encore
juge de la Cour Sup6rieure,-6crit, dans Les
M91anges Bernard Bissonnette, 1963, aux pp. 458
et 459.
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[TRANSLATION] Self-seeking attention to the testator
(such as proofs of affection, flattery, care given or
services rendered with exaggerated alacrity, which may
have concealed a bogus affection) and mere suggestions
or advice to the testator are not in themselves acts of
suggestion or undue influence that will make the will
invalid. However, the manoeuvring must end there; if it
takes on the character of fraud, it will be a basis for
invalidating the will; as examples of this may be cited
inciting animosity against the presumptive heirs, reviv-
ing an old dislike, acting so as to ensure complete
control over the testator's will, as by intercepting his
mail, alienating the family and friends of a bedridden
individual, interfering in his affairs, refusing to summon
a notary to prepare a codicil or a new will; in a word,
deceit or coercion in all their forms. This would be the
case with an untruthful representation to the testator, by
the person seeking a benefit, that he is poor and needs
assistance, whereas those to whom the testator would
ordinarily make a bequest are rich or well provided for.
The words "suggestion and undue influence" clearly
illustrate what is meant: someone who takes control of
the testator's free will and indicates to him how he
should bequeath his property; but what must be regard-
ed as suggestion and undue influence will vary from one
case to another, depending on the specific circumstances
of the case under consideration. The testator's age, state
of health and condition in life may have all played a role
in the degree of resistance he is able to make to the
manoeuvres focused upon him. (My emphasis.)

VI-Undue influence: the facts

What proof of undue influence is there in the
case at bar? I intend to summarize only the main
points.

1. Respondent told the Wright brothers that
Mayor McCune was a [TRANSLATION] "two-foot-
ed pig". Respondent denied this, and claimed that
it was the Wright brothers who used the phrase
about the Mayor, and this was alleged in his
defence; but the trial judge did not believe him.
Additionally, respondent was expressly contradict-
ed by the witness Gaston Beaudry, a municipal
councillor in whose presence he used this phrase.
In response to a specific question, the witness
Beaudry indicated that expression was used as his
own by respondent.

Les attentions intbressbes envers le testateur (comme les
t6moignages d'attachement, les flatteries, les soins four-
nis ou services rendus avec un empressement exagbr6 qui
auraient pu dissimuler une affection simul6e) et les
simples suggestions ou conseils au testateur ne sont pas
en eux-mimes des actes de suggestion et captation
entrainant la nullit6 du testament. Mais IA doivent s'ar-
rater les maneuvres et, si elles atteignent un caractare
de dol, elles seront cause de la nullit6 du testament; A
titre d'exemples, citons: inciter la haine envers les h6ri-
tiers pr6somptifs, aviver une ancienne aversion, agir de
fagon A s'assurer un empire absolu sur la volont6 du
testateur, comme intercepter sa correspondance, 6loi-
gner la famille et les amis d'une personne malade rete-
nue A la maison, s'ing6rer dans ses affaires, refuser de
faire venir un notaire pour pr6parer un codicille ou un
nouveau testament; en un mot, la tromperie ou la coerci-
tion sous toutes leurs formes. Ainsi en serait-il de la
repr6sentation mensongbre au testateur, par celui qui
veut Etre avantag6, qu'il est pauvre et a besoin d'assis-
tance, tandis que ceux en faveur de qui le testateur
devrait normalement disposer sont riches et bien pour-
vus. Les mots <suggestion et captations illustrent assez
bien de quoi il s'agit: quelqu'un s'empare de la volont6
du testateur et lui suggbre comment il doit tester. Mais
ce qui doit 6tre consid6r6 comme suggestion et captation
pourra varier d'un cas A l'autre, selon les circonstances
particulibres propres A l'affaire soumise. L'Age, I'tat de
sant6, la condition sociale, du testateur pourront avoir
jou6 un rble quant au degr6 de r6sistance qu'il pouvait
opposer aux manceuvres dont il 6tait I'objet. (C'est moi
qui souligne.)

VI-La captation dans les faits

Quelle preuve de captation y a-t-il dans cette
cause? Je me propose d'en r6sumer seulement les
principaux 616ments:

1. L'intim6 a, devant les frbres Wright, trait6 le
maire McCune de <(cochon A deux pattes*. L'in-
tim6 le nie et pr6tend que ce sont les frbres Wright
qui employaient cette expression au sujet du
maire, ce que d'ailleurs il all6gue dans sa d6fense.
Mais le premier juge ne le croit pas. Au surplus,
I'intim6 est express6ment contredit par le t6moin
Gaston Beaudry, un conseiller municipal en pr6-
sence duquel il a employ6 cette expression. On a
fait pr6ciser au tbmoin Beaudry que c'6tait bien TA
l'expression de l'intim6.
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In his brief, counsel for the respondent stated
that the phrase is merely [TRANSLATION] "unflat-
tering. Obviously, it can be given many meanings,
but several of those meanings are insulting and
most of them suggest some form of turpitude.

2. Respondent told Sydney Wright that Mayor
McCune had given his land to the municipality
and was going to cut the dead wood on the land.
The trial judge referred to this in the first part of
his judgment. This insinuation could mean that the
municipality was intending to disregard the terms
of the first will, and have the greatest influence on
the testator, prompting him to change his mind,
when one thinks of his attachment to his woodland
and his wish to keep it in its natural state.
Respondent denied that he had said this to the
testator, but admitted that he might have said it to
someone, without indicating who. Apart from his
admissions, the trial judge did not believe him.
Counsel for the respondent argued that if Sydney
Wright could have believed such an insinuation, he
understood nothing about the first will. However,
Sydney Wright was practically illiterate and he
lacked the knowledge of a man of the law. More-
over, the first will is not in dispute.

3. Respondent interfered in the Wrights'
affairs, when he knew that it was the notary
Wright who was responsible for settling the estate
of Percy Wright, the elder brother, and that Jack
Dunn was to look after an expropriation matter.
Respondent tried unsuccessfully to obtain a power
of attorney from the testator.

4. Respondent learned from the municipal
councillor Gaston Beaudry, if he did not already
know, that Sydney Wright had bequeathed his
land to the municipality to be made into a park.
The news was announced to the municipal council
by the Mayor. Respondent replied that [TRANSLA-

TION] "The Wright brothers could not have given
it to a two-footed pig like the Mayor of Stone-
ham", and that "That won't be the end of it".
Some time later, about August 5, 6 or 7, respond-
ent met Gaston Beaudry and told him: [TRANSLA-

TION] "I have news for you"; he said "I have a will
as well".

Dans son m6moire, le procureur de l'intim6 dit
que l'expression est seulement (peu flatteuse. Elle
est 6videmment susceptible de bien des sens, mais
plusieurs de ces sens sont injurieux et la plupart
impliquent une forme de turpitude.

2. L'intim6 dit A Sydney Wright que le maire
McCune avait donn6 ses terres A la municipalit6 et
allait couper du bois pourri sur ces terres. Le
premier juge y r6f6re dans la premiere partie de
son jugement. Cette insinuation pouvait signifier
que la municipalit6 se proposait de ne pas respec-
ter les conditions du premier testament et produire
le plus grand effet sur le testateur, l'incitant A se
raviser, quand on connait son attachement pour sa
for~t et son d6sir de la conserver dans son 6tat
naturel. L'intim6 nie qu'il ait dit cela au testateur
mais reconnait qu'il a pu le dire A quelqu'un sans
pr6ciser A qui. Le premier juge ne le croit pas sauf
pour ses aveux. Le procureur de l'intim6 soutient
que si Sydney Wright a pu croire une telle insinua-
tion, c'est qu'il n'a rien compris au premier testa-
ment. Mais Sydney Wright 6tait pratiquement
illettr6 et il n'avait pas les connaissances d'un
homme de loi. Au surplus, ce n'est pas le premier
testament qui est attaqu6.

3. L'intim6 s'immisce dans les affaires des
Wright alors qu'il sait que c'est le notaire Wright
qui doit r6gler la succession de Percy Wright, le
frbre ain6, et que Jack Dunn doit s'occuper d'une
affaire d'expropriation. L'intimE essaie sans succ~s
d'obtenir une procuration du testateur.

4. L'intim6 apprend, s'il ne le sait d6jA, du
conseiller municipal Gaston Beaudry, que Sydney
Wright a 16gu6 ses terres A la municipalit6 pour en
faire un parc. La nouvelle a 6t6 annonc6e par le
maire au conseil municipal. L'intim6 lui r6pond
que aga ne se pouvait pas que les frbres Wright
donnent ga A un cochon A deux pattes comme le
maire de Stoneham) et que aga ne restera pas IA).
Un peu plus tard, vers le 5, 6 ou 7 aofit, l'intim6
rencontre Gaston Beaudry et lui dit: <Bien, j'ai des
petites nouvelles pour toi, il dit, moi aussi j'en ai
un)), ((Jen ai un testament moi aussi>.
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The Court of Appeal held that according to
Gaston Beaudry the matter concerned a gift and
not a legacy to the municipality. In fact, in Gaston
Beaudry's testimony, a gift and a legacy were
mentioned: at the public meeting of the municipal
council, a will and perhaps a gift were discussed.

5. On August 2, the day after the date of the
will in dispute, Irma Johnston, secretary-treasurer
of the municipality, wanted to speak to Sydney
Wright about his dogs, which were bothering the
neighbours. She telephoned respondent's parents,
thinking that Sydney Wright was boarding with
them. Respondent's mother told her that he had
gone to Quebec City with her husband and would
be returning about mid-afternoon. Respondent's
mother called back a few minutes later to tell her
that it was her son who was looking after the dogs,
and it was respondent who actually dealt with the
matter in the afternoon. In fact, Sydney Wright
had already been admitted to hospital on July 27,
but neither respondent's mother nor respondent
said anything of this to Irma Johnston. Respond-
ent said that it was because no one asked him.
Respondent's mother did not remember the con-
versation with Irma Johnston about Sydney
Wright's dogs.

6. The disputed will was recorded on August 1
by respondent's notary, despite the notary's reluc-
tance and at respondent's insistence. The interview
between the testator and the notary lasted thirty to
forty-five minutes. The will was drawn up in the
circumstances described above, and respondent
was present. The Court of Appeal said that there
was nothing wrong with the legatee being present,
and that respondent could not understand the dis-
cussion between the testator and the notary, as it
took place in English. No doubt; but this is part of
the evidence which must be weighed as a whole. If
in fact there had been attempts at undue influence,
the mere presence of the legatee would recall them
to the testator and put pressure on him.

7. Some days after the will in dispute was draft-
ed, on about August 9 or 10, the testator refused
to sell timber cutting rights to the witness Ad6lard
Roy, because it had all been conveyed to the
municipality [TRANSLATION] "for a park to be

La Cour d'appel dit qu'avec Gaston Beaudry, il
a 6t6 question de donation et non pas de legs A la
municipalit6. En fait, dans le t6moignage de
Gaston Beaudry, il est question de donation et de
legs: A la r6union publique du conseil municipal, il
a 6t6 question de testament et peut-tre de
donation.

5. Le 2 aofit, le lendemain de la date du testa-
ment attaqu6, Irma Johnston, secr6taire-tr6sorier
de la municipalit6 veut parler A Sydney Wright au
sujet de ses chiens qui importunent les voisins. Elle
t6l6phone chez les parents de l'intim6 croyant que
Sydney Wright s'y trouve en pension. La mare de
l'intim6 lui dit qu'il est all6 A Qu6bec avec son
mari et qu'il reviendrait vers le milieu de I'apres-
midi. La mare de l'intim6 la rappelle quelques
minutes apr&s pour lui dire que c'est son fils qui
s'occupe des chiens. L'intim6 va effectivement
r6gler l'affaire dans l'aprds-midi. En fait, Sydney
Wright a 6t6 r6admis A I'h6pital le 27 juillet mais
ni la mere de l'intim6 ni l'intim6 n'en soufflent mot
A Irma Johnston. L'intim6 dit que c'est parce
qu'on ne le lui a pas demand6. La mare de l'intim6
ne se souvient pas de la conversation avec Irma
Johnston au sujet des chiens de Sydney Wright.

6. Le testament attaqu6 est requ le le aofit par
le notaire de l'intim6, malgr6 les r6ticences de ce
notaire, et sur l'insistance de l'intim6. L'entrevue
entre le testateur et le notaire dure de trente A
quarante-cinq minutes. Le testament est r6dig6
dans les conditions d6crites plus haut. L'intim6 est
pr6sent. La Cour d'appel dit qu'il n'y a pas de mal
A ce que le l6gataire soit pr6sent et que l'intim6 ne
pouvait comprendre l'entretien entre le testateur et
le notaire, entretien qui a eu lieu dans la langue
anglaise. Sans doute. Mais cela fait partie de
l'ensemble de la preuve qu'il s'agit d'appr6cier. Si
effectivement il y a eu des maneuvres de capta-
tion, la seule pr6sence du 16gataire les rappelle au
testateur et fait pression sur lui.

7. Quelques jours apr6s la r6daction du testa-
ment attaqu6, le 9 ou le 10 aofit, le testateur refuse
de vendre un droit de coupe de bois au t6moin
Ad6lard Roy parce que tout a 6t6 c6d6 A la munici-
palit6 ((dans le but de faire un parc qui va porter
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made bearing our name, the Wright name, and as
a memorial".

That, in essence, is the evidence of undue influ-
ence. To it must be added, by way of contrast, the
circumstances in which the first will was prepared,
the deposition of the notary Wright stating that he
had insisted that the testator make a legacy to
respondent, and the content of the first and the
second wills, taking into account the personality,
character and beliefs of the testator. In his brief,
counsel for the respondent wondered what motive
Sydney Wright could have had in giving his prop-
erty to the municipality of Stoneham to be made
into a public park. The answer would seem to be
simple. By the first will, this retiring man was able
to prolong beyond death the only r6le he had
played during his lifetime, the preservation of his
woodland in its natural state; whereas the second
will, which bequeathed this woodland to the son of
a lumberman, is a negation of his life's rdle.

The question that must be asked is whether the
trial judge manifestly erred in concluding that
undue influence had been proven by circumstantial
evidence, bearing in mind the fact that he did not
believe respondent's deposition and the preponder-
ance of the evidence. For my part, and I say it with
due respect for the contrary view, and after read-
ing and analysing all the evidence, I cannot say
that the trial judge was manifestly in error. In my
opinion, it is the Court of Appeal which erred by
substituting its assessment of the evidence for that
of the trial judge.

The only error of law which counsel for the
respondent attributed to the trial judge was that,
in the first part of his judgment, he shifted the
burden of proof onto the shoulders of respondent
by relying on the deposition of the notary Wright,
who recorded the first will. The Court of Appeal
did not see this as an error, doubtless because it is
not contained in the grounds in which the trial
judge sets forth his reasons for judgment.

It is well established that the burden of proof
can be shifted if insanity is involved. This Court
reaffirmed the rule when it upheld the decision of

notre nom, le nom de Wright, et puis un
monument)).

Telle est, pour l'essentiel, la preuve de captation.
Il faut y joindre, par contraste, les conditions dans
lesquelles le premier testament a 6t6 r6dig6, la
d6position du notaire Wright qui atteste qu'il a di
insister pour que le testateur fasse un legs A l'in-
tim6, le contenu du premier testament et du
second, compte tenu de la personnalit6, du carac-
tare et des ides du testateur. Dans son m6moire,
le procureur de l'intim6 se demande ce qui aurait
bien pu motiver Sydney Wright A donner ses pro-
pri6tes A la municipalit6 de Stoneham pour en
faire un parc public. La r6ponse parait simple. Par
ce premier testament, cet homme effac6 prolonge
au-delA de la mort le seul rble qu'il ait jou6 durant
toute sa vie, la pr6servation de sa forit dans son
6tat naturel. Tandis que le second testament, qui
16gue cette fort au fils d'un coupeur de bois, est la
n6gation du r8le de sa vie.

Ce qu'il faut se demander, c'est si le juge du
procks a manifestement err6 en concluant que la
captation 6tait prouv6e de fagon circonstancielle,
compte tenu de son incr6dulit6 vis-A-vis la d6posi-
tion de l'intim6 et de la pr6pond6rance de la
preuve. Pour ma part, je le dis avec 6gard pour
l'opinion contraire, et aprbs avoir lu et analys6
toute la preuve, je suis incapable d'affirmer que le
premier juge s'est manifestement tromp6. Il me
parait que c'est la Cour d'appel qui a err6 en
substituant son appr6ciation de la preuve a celle du
premier juge.

La seule erreur de droit que le procureur de
l'intimb reproche au premier juge, c'est d'avoir,
dans la premiere partie de son jugement, renvers6
le fardeau de la preuve sur les 6paules de l'intim6
en s'appuyant sur la d6position du notaire Wright
qui a requ le premier testament. La Cour d'appel
ne relve pas cette erreur, sans doute parce qu'on
ne la retrouve pas dans les ((considerants> oii le
premier juge enonce les motifs de sa d6cision.

Il est bien 6tabli que le fardeau de la preuve
peut 8tre d6plac6 s'il s'agit d'insanit6. Cette Cour a
r6affirm6 le principe en confirmant l'arrat de la
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the Court of Appeal in Touchette v. Touchette . Is
the same true of a case of undue influence, in view
of the fact that good faith is always presumed (art.
2202 C.C.), and fraud is not presumed and must
be proven (art. 993 C.C.)? I know of no decision
dealing with the point, except for cases in which
the argument based on incapacity and that based
on undue influence tend to blend into each other.

The presumptions of arts. 993 and 2202 CC.
are juris tantum, and they may be rebutted by
contrary evidence, which depending on the circum-
stances may be strong enough to not merely neu-
tralize them but overturn them completely. As
Jean J. pointed out in Fauteux v. Chartrain4, at p.
178:

[TRANSLATION] Proof of undue influence or sugges-
tion sufficient to vitiate the consent of a testator is not
an easy undertaking, for it is rare that the perpetrator of
the manoeuvres employed, who stands to benefit from
the gift, operates directly and openly; if he is smart, he
prefers to use oblique and covert methods, which will
enable him to achieve his objectives with geater certain-
ty and discretion.

The judge, who is responsible for deciding whether
the manoeuvres employed were such as to impair the
moral freedom of the settlor, often only has in such
cases presumptions resulting from facts left for his
appraisal on which to base his decision. However, such
presumptions may become evidence which will be all the
more convincing to the extent that the perpetrator of the
manoeuvres took greater pains to conceal them. (My
emphasis.)

The trial judge concluded the first part of his
judgment by saying:

[TRANSLATION] The admissions, contradictions and
actions of defendant disclosed by the examination on
discovery and the hearing on the merits support the
conclusion that the testator was the victim of undue
influence, with the result that the will in question has no
legal effect.

On this crucial point, he does not deal again
with the shifting of the burden of proof; nor does
he return to the subject in his grounds. It may thus
be assumed that he did not regard this point as
decisive.

3 [1974] C.A. 575, aff'd [1976] 1 S.C.R. vi.
4 [1959] C.S. 176.

Cour d'appel dans Touchette c. Touchette 3 . Peut-il
en aller de m8me en matibre de captation vu que la
bonne foi se pr6sume toujours, (art. 2202 C.c.) et
que le dol ne se pr6sume pas et doit 8tre prouv6,
(art. 993 C.c.)? Je ne connais pas de d6cision
portant sur la question sauf des causes ofi le moyen
fond6 sur l'incapacit6 et celui fond6 sur la capta-
tion ont tendance A se fondre l'un dans l'autre.

Les pr6somptions des art. 993 et 2202 C.c. sont
juris tantum et elles peuvent 8tre repouss6es par
des preuves contraires qui, selon les circonstances,
peuvent 8tre assez fortes non seulement pour les
neutraliser mais pour les renverser. Comme le
soulignait le juge Jean dans Fauteux c. Char-
train4 , A la p. 178:

La preuve de la captation ou de la suggestion suffi-
sante pour vicier le consentement d'un testateur n'est
pas une entreprise facile, car il est rare que I'auteur des
manoeuvres employ6es, qui doit b6n6ficier de la lib&ra-
lit6, agisse directement et ouvertement; il prbfbre, s'il est
rus6, prendre des voies obliques et dissimul6es qui le
conduiront plus stirement et plus discr~tement A ses fins.

Le juge, charg6 de d6cider si les manceuvres
employ6es sont de nature A porter atteinte A la libert6
morale du disposant, n'a souvent, dans ces cas, que des
pr6somptions r6sultant de faits laiss6es a son apprecia-
tion pour appuyer sa d6cision. Mais ces pr6somptions
peuvent devenir une preuve d'autant plus convaincante
que l'auteur des manceuvres a pris plus de soin A les
dissimuler. (C'est moi qui souligne.)

Le premier juge termine la premiere partie de
son jugement en disant:

Les aveux, les contradictions et les agissements du
d6fendeur r6v616s par I'examen au pr6alable et I'enquite
au m6rite permettent de conclure que le testateur a 6t6
victime de captation, de sorte que le testament en cause
n'a pas de valeur 16gale.

Sur ce point capital, il ne revient pas au renver-
sement du fardeau de la preuve qu'il ne reprend
pas non plus ses ((consid6rants)). Il y a donc lieu de
penser qu'il n'a pas consid6r6 cet 616ment comme
d6terminant.

3 [1974] C.A. 575, conf. [1976] 1 R.C.S. vi.
4 [1959] C.S. 176.
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VII-English law and the civil law

The Court was referred by both sides to a large
number of English decisions or decisions in cases
from other provinces, for the reason that the unfet-
tered freedom to devise or bequeath one's property
by will comes from English law, and that there are
analogies between the concept of undue influence
in English law and undue influence (captation) in
the civil law. The case at bar does not concern the
unfettered freedom to devise any more than it
concerns a will in the form derived from the laws
of England. Moreover, undue influence applies to
gifts inter vivos as it does to wills, and gifts are
purely a matter for the civil law. In such circum-
stances, I not only hesitate to use decisions from
other provinces in a civil law matter, I am not in
any way bound by a decision of this Court which
was cited by counsel for the respondent: Adams v.
McBeath 1. This was a majority decision dismissing
an appeal from a decision of the Court of Appeal
of British Columbia. The headnote reads as fol-
lows, at p. 13:
In order to set aside a will on the ground that its
execution was obtained by undue influence on the mind
of the testator it is not sufficient to show that the
circumstances attending the execution are consistent
with the hypothesis that it was so obtained. It must be
shown that they are inconsistent with a contrary
hypothesis.

In my opinion this old case comes very close to
introducing into private law the rule in Hodge's
case on reasonable doubt in the criminal law. This
theory has no bearing on the provisions of the civil
law as to evidence.

VIII-Conclusions

I would allow the appeal, set aside the judgment
of the Court of Appeal and restore the judgment
of the Superior Court, with costs throughout.

Appeal allowed with costs.

Solicitors for the appellant: Tremblay, Pinson-
nault, Pothier, Morisset & Associgs, Quebec.

Solicitors for the respondent: Lazarovitz, Ber-
natchez, Roitier & Niron, Quebec.

s (1896), 27 S.C.R. 13.

VII-Le droit anglais et le droit civil

On nous a cit6 de part et d'autre bon nombre
d'arrats anglais ou d'arrats relatifs A des causes
provenant des autres provinces, au motif que la
libert6 illimit6e de tester vient du droit anglais et
qu'il y a des analogies entre la notion d'influence
indue du droit anglais et la captation du droit civil.
Il ne s'agit pas en l'instance de libert6 illimit6e de
tester non plus que d'un testament suivant la
forme d6riv6e de la loi d'Angleterre. Au surplus, la
captation s'applique aux donations entre vifs
comme aux testaments et les donations sont affaire
de pur droit civil. Dans ces conditions, je suis non
seulement r6ticent A utiliser les arr8ts des autres
provinces dans une affaire de droit civil, mais je ne
me sens aucunement li par un arr8t de cette Cour
qui nous a 6t6 cit6 par le procureur de l'intim6:
Adams c. McBeath5 C'est un arr8t majoritaire
rejetant un pourvoi A l'encontre d'un arrt de la
Cour d'appel de la Colombie-Britannique. Le som-
maire se lit comme suit, A la p. 13:

[TRADUCTION] Pour annuler un testament au motif que
sa signature a 6t6 obtenue par l'exercice d'une influence
indue sur l'esprit du testateur il ne suffit pas d'6tablir
que les circonstances entourant la signature sont compa-
tibles avec l'hypoth6se qu'elle a 6 ainsi obtenue. II faut
6tablir qu'elles sont incompatibles avec une hypoth6se
contraire.

Il me parait que cet arr~t ancien vient bien pres
d'importer en droit priv6 la r6gle de l'affaire
Hodge sur le doute raisonnable en droit criminel.
C'est une thborie qui n'a rien A voir avec les
dispositions du droit civil sur la preuve.

VIII-Conclusions

Je suis d'avis d'accueillir le pourvoi, casser l'ar-
rat de la Cour d'appel et r6tablir le jugement de la
Cour supbrieure, avec d6pens dans toutes les cours.

Pourvoi accueilli avec dipens.

Procureurs de l'appelante: Tremblay, Pinson-
nault, Pothier, Morisset & Associds, Qubbec.

Procureurs de l'intim6: Lazarovitz, Bernatchez,
Roitier & Ngron, Qubbec.

s (1896), 27 R.C.S. 13.
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Romio Morin (Defendant, Respondent)
Appellant;

and

Rosaire Morin and Rene Morin (Plaintiffs,
Appellants) Respondents.

1978: December 12; 1979: May 22.

Present: Martland, Ritchie, Spence, Dickson and
Beetz JJ.

ON APPEAL FROM THE SUPREME COURT OF NEW

BRUNSWICK, APPEAL DIVISION

Interpretation - Construction of statute - Unsatis-
fied judgment fund - Amount recoverable - Deduc-
tion for amounts recovered from other sources - Two
claimants in respect of same accident - Limit of fund
$35,000 - Motor Vehicle Act, R.S.N.B. 1973, c. M-17,
ss. 323, 336 - Interpretation Act, R.S.N.B. 1973, c.
I-13, s. 22.

Rosaire M. obtained judgment against Romeo M. for
$30,500 (exclusive of costs) arising out of a motor
vehicle accident. He received from the provincial gov-
ernment benefits valued at $4,199.85 by way of hospital
and medical services and claimed the balance of
$26,300.15 from the Unsatisfied Judgment Fund under
s. 323 of the Motor Vehicle Act, R.S.N.B. 1973, c.
M-17. Ren6 M., injured in the same accident, obtained
judgment against Romeo M. for $9,800, received ben-
efits valued at $676 and claimed the balance of $9,124
from the Fund. The appeal was concerned exclusively
with the true interpretation of s. 336 of the Act regulat-
ing the amounts which can be paid from the Fund in
respect of two plaintiffs injured in the same accident.
The Queen's Bench Division and the Appeal Division
differed in deciding the method to be used in determin-
ing what amount should be paid from the Fund. The
trial judge held that s. 336(1) meant that individual
judgments should be lumped together and the total
benefits received by the claimants from other sources
should be deducted from the $35,000 maximum and the
balance distributed between the respondents. The
Appeal Division favoured the alternative contention
advanced by the present respondents.

Held: The appeal should be allowed.

Highway Victims' Indemnity Fund v. Martineau,
[1978] 1 S.C.R. 247, has no application. In that case
there was only one claimant but two sources of recovery;
in this case there are two claimants but only one fund.
Section 336(1) was properly construed by the trial

Rombo Morin (Dgfendeur, Intimg) Appelant;

et

Rosaire Morin et Ren6 Morin (Demandeurs,
Appelants) Intimbs.

1978: 12 d6cembre; 1979: 22 mai.

Presents: Les juges Martland, Ritchie, Spence, Dickson
et Beetz.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR

SUPREME DU NOUVEAU-BRUNSWICK

Interprtation - Interprtation des lois - Fonds
d'indemnisation pour jugements inex&cutis - Montant
recouvrable - Diduction pour les montants recouvrds
d'autres sources - Deux requgrants pour le mime
accident - Limite du fonds de $35,000 - Loi sur les
v~hicules a moteur, L.R.N.-B. 1973, chap. M-17, art.
323, 336 - Loi d'interprhtation, L.R.N.-B. 1973, chap.
1-13, art. 22.

Rosaire M. a obtenu $30,500 par jugement contre
Romeo M. (frais exclus), par suite d'un accident de
voiture. 11 a requ du gouvernement provincial des avan-
tages 6valubs A $4,199.85 au titre des services hospita-
liers et m6dicaux et a r6clam6 le solde de $26,300.15 du
Fonds d'indemnisation pour jugements inex6cuths en
vertu de l'art. 323 de la Loi sur les v~hicules a moteur,
L.R.N.-B. 1973, chap. M-17. Ren6 M., bless6 dans le
mime accident, a obtenu $9,800 par jugement contre
Romeo M.; il a requ des avantages 6valu6s A $676 et a
r6clam6 le solde de $9,124 du Fonds. Le pourvoi porte
uniquement sur l'interpr6tation A donner A l'art. 336 de
la Loi qui r6glemente les montants payables sur le Fonds
A deux demandeurs bless6s dans le meme accident. La
Division du Banc de la Reine et la Division d'appel ne
sont pas du mime avis sur la m6thode A utiliser pour
calculer le montant A payer sur le Fonds. Le juge du
procks a conclu que le par. 336(1) signifiait que les
montants accord6s par chaque jugement devraient 8tre
additionn6s, le total des avantages d'autres sources requs
par les requbrants d6duit de $35,000 au maximum et le
solde partag6 entre les intim6s. La Division d'appel a
retenu la pr6tention subsidiaire soumise par les intimbs
en l'esp~ce.

Arrit: Le pourvoi doit tre accueilli.

L'arrat Fonds d'indemnisation des victimes d'acci-
dents d'automobile c. Martineau, [1978] 1 R.C.S. 247,
ne s'applique pas. Dans cette affaire, il n'y avait qu'une
seule requbrante, mais deux sources de recouvrement;
dans l'affaire pr6sente, if y a deux requ6rants, mais un
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judge. Further, the word "creditor" as it occurs in s.
336(1) should be read as including "creditors" in
accordance with s. 22 of the Interpretation Act,
R.S.N.B. 1973, c. 1-13.

Highway Victims' Indemnity Fund v. Martineau,
[1978] 1 S.C.R. 247 distinguished.

APPEAL from a judgment of the Supreme
Court of New Brunswick, Appeal Division', allow-
ing an appeal from a judgment of L6ger J.2 in the
matter of an application for an order directing
payment out of the Unsatisfied Judgment Fund.
Appeal allowed.

David M. Norman, Q.C., for the appellant.

Alexandre Deschines and Richard G. Shaw, for
the respondents.

The judgment of the Court was delivered by

RITCHIE J.-This appeal, brought with leave of
this Court, is concerned exclusively with the true
interpretation to be assigned to the language used
in s. 336 of the Motor Vehicle Act, R.S.N.B. 1973,
c. M- 17, (hereinafter called the "Act"), regulating
the amounts which the Provincial Secretary is
required to pay out of the Unsatisfied Judgment
Fund established by the Act in respect of two
plaintiffs sustaining injury in the same accident
who have fully complied with all the prerequisites
for such payment. The relevant portions of the
section in question read as follows:
336(1) There may not be paid out of the Fund

(a) any amount for interest on a judgment or interest
on costs,
(b) any amount in respect of a judgment in favour of
a person who ordinarily resides outside of New Bruns-
wick, unless such person resides in a jurisdiction that
provides substantially the same benefits to persons
who ordinarily reside in New Brunswick, but no pay-
ment shall include an amount that would not be
payable by the law of the jurisdiction in which such
person resides,

(c) more than thirty-five thousand dollars, exclusive
of costs, for injury to or the death of one or more
persons or damage to property resulting from any one

(1978), 22 N.B.R. (2d) 204.
2 (1977), 19 N.B.R. (2d) 275.

seul Fonds. Le juge du procks a correctement interpr6t6
le par. 336(1). De plus, I'expression de cr6anciern, que
l'on trouve au par. 336(1), doit comprendre (les cr6an-
cierse, conform6ment A l'art. 22 de la Loi d'interprita-
tion, L.R.N.-B. 1973, chap. 1-13.

Jurisprudence: distinction faite avec l'arrat Fonds
d'indemnisation des victimes d'accidents d'automobile
c. Martineau, [19781 1 R.C.S. 247.

POURVOI A l'encontre d'un arr8t de la Division
d'appel de la Cour supr8me du Nouveau-Bruns-
wick', qui a accueilli un appel interjet6 d'un juge-
ment du juge L6ger 2 relativement A une ordon-
nance de paiement sur le Fonds d'indemnisation
pour jugements inex6cut6s. Pourvoi accueilli.

David M. Norman, c.r., pour l'appelant.

Alexandre Deschines et Richard G. Shaw, pour
les intim6s.

Le jugement de la Cour a 6t6 rendu par

LE JUGE RITCHIE-Ce pourvoi, interjet6 sur
autorisation de cette Cour, porte uniquement sur
l'interpr6tation A donner au langage utilis6 A l'art.
336 de la Loi sur les v~hicules a moteur,
L.R.N.-B. 1973, chap. M-17, (ci-aprbs appel6e la
eLoiD), qui r6glemente les montants que le Secr6-
taire de la province doit payer sur le Fonds d'in-
demnisation pour jugements inex6cut6s cr66 par la
Loi, aux deux demandeurs, bless6s dans le m8me
accident, qui r6pondent A toutes les conditions
pr6alables A ce paiement. Voici les parties perti-
nentes de l'article en question:
336(1) Ne peuvent 8tre pay6s sur le Fonds

a) aucune somme repr6sentant des int6rats sur une
cr6ance sur jugement ou des int6r8ts sur des frais,
b) aucune somme aff6rente A un jugement en faveur
d'une personne qui r6side ordinairement hors du Nou-
veau-Brunswick, A moins que cette personne ne r6side
dans le ressort d'une juridiction qui accorde sensible-
ment les mimes avantages aux personnes r6sidant
ordinairement au Nouveau-Brunswick et, dans ce cas,
aucun paiement ne doit comprendre une somme qui
ne serait pas payable en application du droit de la
juridiction dans laquelle r6side cette personne,
c) plus de trente-cinq mille dollars, frais non compris,
pour le d6c6s d'une ou plusieurs personnes ou les
dommages corporels ou mat6riels r6sultant d'un

1(1978), 22 N.B.R. (2d) 204.
2 (1977), 19 N.B.R. (2d) 275.
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accident occurring on or after May 1, 1965, except
that payments with respect to damages for damage to
property shall be limited to claims for damages in
excess of one hundred dollars,

But, where the judgment creditor recovers or is or was
entitled to recover, from any source, for or in respect of
any injury, death or damage to person or property
arising out of the operation, care or control of the motor
vehicle by the owner or driver against whom the judg-
ment was obtained whether or not in the action damages
were claimed for or in respect of the injury, death or
damage or where he receives or is or was entitled to
receive, from any source, compensation or services or
benefits with a pecuniary value for or in respect of the
injury, death or damage, the amount so recovered or
received and the amount that he is or was entitled to
recover or receive and the amount of compensation and
pecuniary value of any services or benefits received or
that he is or was entitled to receive, if the amount of
damages included in his judgment

(d) is less than the maximum amount payable under
paragraph (c) shall be deducted from that amount
and the difference only may be paid out of the Fund,
and

(e) is greater than the maximum amount payable
under paragraph (c), shall be taken into consideration
to the extent that the judgment creditor shall not
recover or be or have been entitled to recover an
amount, or receive or be or have been entitled to
receive compensation or pecuniary value of services or
benefits from other sources and from the Fund in
excess of thirty-five thousand dollars.

With the greatest respect for all concerned, I am
bound to say that the language employed in the
drafting of this section is such as to make it
difficult to determine the true intention of the
Legislature and it is not surprising to find that the
Queen's Bench Division and the Court of Appeal
of New Brunswick differed in deciding the method
to be employed in determining what amount is
intended to be paid out of the Fund in a case such
as the present where two claimants (creditors)
were injured in the same accident recovering judg-
ments totalling more that $35,000 and each being
entitled to compensation from other sources in an
amount less than the $35,000 payable out of the
Fund. The difference between the parties to this
action is well summarized by Limerick J.A. in the

mime accident survenu aprbs le 30 avril 1965, les
dommages-intbrets pour dommages matbriels ne pou-
vant toutefois 8tre pay6s que si le montant des r6cla-
mations d6passe cent dollars,

mais lorsque le cr6ancier sur jugement recouvre ou a ou
avait le droit de recouvrer, de toute source, une somme
pour le d6chs d'une personne ou des dommages corporels
ou mat6riels r6sultant de la conduite, de la garde ou du
contr6le du v6hicule A moteur par le propri6taire ou le
conducteur contre qui a 6t6 obtenu le jugement, que des
dommages-int6rats aient ou non 6 r6clam6s dans l'ac-
tion pour le d6cks ou les dommages corporels ou mat6-
riels, ou lorsqu'il regoit ou qu'il a ou avait le droit de
recevoir, de toute source, une indemnit6, des services ou
des avantages ayant une valeur p~cuniaire pour le d6cks
ou les dommages corporels ou mat6riels, le total de la
somme ainsi recouvree ou reque, de la somme qu'il a ou
avait le droit de recouvrer ou recevoir, du montant de
l'indemnit6 et de la valeur p6cuniaire de tous services ou
avantages qu'il a regus ou qu'il a ou avait le droit de
recevoir

d) doit, si le montant des dommages-int6rts inclus
dans le jugement est inf6rieur au montant maximum
payable en application de l'alin6a c), Etre d6duit du
montant de ces dommages-int6r8ts et seule la diff6-
rence peut 8tre pay6e sur le Fonds, et
e) doit, si le montant des dommages-int6rets inclus
dans le jugement est sup6rieur au montant maximum
payable en application de l'alin6a c), Etre d6duit de ce
montant maximum lorsqu'il est inf6rieur A ce dernier
et seule la diff6rence peut 8tre paybe sur le Fonds,
aucun paiement ne pouvant 8tre effectu6 sur le Fonds
lorsque ce total est superieur au montant maximum
payable en application de l'alin6a c).

Avec 6gards pour les int6ress6s, je suis oblig6 de
dire que le langage employ6 dans la r6daction de
cet article est tel qu'il est difficile de d6terminer
l'intention veritable du 16gislateur. Il n'est pas
6tonnant de voir que la Division du Banc de la
Reine et la Cour d'appel du Nouveau-Brunswick
ne sont pas du meme avis sur la m6thode A
employer pour calculer le montant A payer sur le
Fonds, dans une situation comme celle-ci oil les
deux requbrants (cr6anciers) ont 6t6 bless6s dans le
m8me accident, ont obtenu par jugements des
montants totalisant plus de $35,000 et ont chacun
droit A une indemnit6 provenant d'autres sources
d'un montant inf6rieur A celui de $35,000 payable
sur le Fonds. Dans les motifs de jugement qu'il a
exposes au nom de la Cour d'appel, maintenant
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course of the reasons for judgment which he deliv-
ered on behalf of the Court of Appeal which are
now conveniently reported in (1978), 22 N.B.R.
(2d) 204, where he said at p. 206:

The right of each of the appellants to recover some
amount is not disputed. The Minister contends the
individual judgments should be lumped together and, as
they exceed in total $35,000, the total benefits received
by the creditors from other sources should be deducted
from the $35,000 maximum and the balance only, plus
costs, be distributed between the appellants.

The appellants, on the other hand, contend that the
amount or value each has received from other sources
should be deducted from the amount of his individual
judgment and, as these are each less than $35,000, the
balance of his judgment up to a total of $35,000 would
be paid out of the Fund.

The Judge adopted the contention of the Minister.

In the present case the plaintiff, Rosaire Morin,
recovered judgment from Romeo Morin in the
amount of $30,500 exclusive of costs and recov-
ered $4,199.85 from other sources. Rene Morin on
the other hand, recovered a judgment of only
$9,800 and effected recovery from other sources in
the amount of $676. In determining the amount
which each was entitled to recover from the Fund
under s.336, the learned trial judge, whose reasons
for judgment are reported in (1978), 19 N.B.R.
(2d) 275, adopted the contention of the Minister
holding that the sum of recovery by both claimants
("creditors") from other sources should be deduct-
ed from the $35,000 total available from the Fund
and that the balance thereof then remaining
should be distributed between the claimants. In the
event the result of this reasoning in the present
case was that the net liability of the Fund, reduced
by the sum of contributions from other sources,
was $30,124.15, and the learned trial judge decid-
ed that this amount should be divided pro rata
between the plaintiffs: $22,798.57 plus costs to
Rosaire Morin and $7,325.48 plus costs to Rene
Morin.

In reaching this conclusion it will be seen that in
assessing the amount to be deducted from other
sources the learned trial judge took into account

publi6s A (1978), 22 N.B.R. (2d) 204, le juge
Limerick a bien r6sum6, A la p. 206, les divergen-
ces d'opinions entre les parties au pr6sent litige:

[TRADUCTION] Le droit de chaque appelant de recou-
vrer un montant n'est pas contest6. Le Ministre pr6tend
que les montants accord6s par chaque jugement
devraient 8tre additionn6s et, comme leur total est supe-
rieur A $35,000, la somme des avantages d'autres sour-
ces regus par les cr6anciers devrait tre d6duite du
montant maximum de $35,000, et seul le solde, plus les
frais, devrait atre partag6 entre les appelants.

Par ailleurs, les appelants pr6tendent que le montant
ou la valeur que chacun d'eux a requ d'autres sources
devrait atre d6duit du montant accord6 par leur juge-
ment respectif et, puisque celui-ci dans chaque cas est
inf6rieur A $35,000, le solde jusqu'A concurrence de
$35,000 devrait 8tre pay6 sur le Fonds.

Le juge a retenu l'opinion du Ministre.

En l'esp6ce, le demandeur Rosaire Morin a
obtenu $30,500 par jugement contre Rom6o
Morin, frais exclus, et a recouvrb $4,199.85 d'au-
tres sources. Par ailleurs, Ren6 Morin a seulement
obtenu $9,800 par jugement et a recouvr6 $676
d'autres sources. En fixant le montant que chacun
avait droit de recouvrer du Fonds aux termes de
l'art. 336, le savant juge du procks, dont les motifs
sont publi6s A (1978), 19 N.B.R. (2d) 275, a
retenu la pr6tention du Ministre et d6cid6 que la
somme des montants recouvr6s d'autres sources
par les deux requ6rants (<<cr6anciers)) devrait 8tre
d6duite du montant total de $35,000 imputable sur
le Fonds, et que le solde ainsi obtenu devrait 8tre
partag6 entre les requ6rants. En l'espice, il d6coule
de ce raisonnement que la responsabilit6 nette du
Fonds, moins les contributions d'autres sources,
s'616ve A $30,124.15, et le savant juge du procks a
d6cid6 que ce montant devait 8tre divis6 propor-
tionnellement entre les demandeurs, savoir:
$22,798.57 plus les frais A Rosaire Morin et
$7,325.48 plus les frais A Ren6 Morin.

Pour en venir A cette conclusion, il appert qu'en
6valuant le montant A d6duire provenant d'autres
sources, le savant juge du procks a tenu compte de
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the sum of the amounts recoverable by each claim-
ant (creditor) which entailed reading the word
"creditor" as it occurs in s. 336 in the plural in
accordance with the provisions of s. 22 of the
Interpretation Act which is couched in the follow-
ing well-known language:
22. In an Act or regulation ...

(h) a word in the singular includes the plural and a
word in the plural includes the singular.

In adopting the contention advanced on behalf
of the present respondents, Mr. Justice Limerick,
speaking on behalf of the Appeal Division of the
Supreme Court of New Brunswick treated the
amount of each creditor's claim separately and
held that the sums recovered by each from other
sources should be deducted from the amount of
each judgment and that the total of the two judg-
ments after making such deductions should be
recovered from the Fund. The result of this reason-
ing in the present case was to assess the claim of
Rosaire Morin at an amount equal to his judgment
($30,500) less his recovery from other sources
($4,199.85) for a total of $26,300.15, whereas on
the same basis, Rene Morin's claim is valued at
$9,124, being the amount of his judgment ($9,800)
less $676.

This method of calculation results in a claim for
$35,424.15 which is in excess of the total available
in the Fund and Mr. Justice Limerick adopted the
following reasoning in determining the amount to
be paid out of it:

Adopting the reasoning of the Supreme Court in
Martineau, by treating each judgment on an individual
basis and finding the judgment of Rosaire Morin was
less than $35,000, the amount received by him, viz.
$4,199.85 must be deducted therefrom and his claim
assessed at $26,300.15. The claim of Rene Morin, after
deducting his recovery, is $9,124. The total of the two
claims amounts to $35,424.15, a sum in excess of the
maximum payable out of the Fund.

As the amount which each is to recover out of the
Fund is to be calculated based on the amount represent-
ed by the difference between the judgment debt and the
amount received from other sources, the payment out,
(ignoring the 150), should be proportioned on that same
basis viz.

la somme des montants recouvrables par chaque
requ6rant (cr6ancier), ce qui veut dire qu'il a lu le
mot acr6ancier, A 'art. 336, au pluriel, conformb-
ment aux dispositions de l'art. 22 de la Loi d'inter-
prhtation dont voici le texte bien connu:

22. Dans une loi ou un r6glement,
h) un mot au singulier comprend le pluriel, et un mot
au pluriel comprend le singulier;

En retenant la pr6tention soumise en faveur des
intimbs en 'esp6ce, le juge Limerick, parlant au
nom de la Division d'appel de la Cour suprEme du
Nouveau-Brunswick, a consid6r6 s6par6ment le
montant de la r6clamation de chaque creancier et
a jug6 que les montants recouvrds par chacun
d'autres sources devaient Etre d6duits du montant
accord6 par chaque jugement et que le montant
total ainsi accord6 par les deux jugements, aprbs
les d6ductions, devait 8tre recouvr6 sur le Fonds.
En 'esp6ce, ce raisonnement a eu pour effet de
fixer la r6clamation de Rosaire Morin A un mon-
tant 6gal A celui accord6 par jugement ($30,500)
moins ce qu'il a requ d'autres sources ($4,199.85),
soit un total de $26,300.15, et, selon le meme
calcul, la r6clamation de Ren6 Morin s'61&ve A
$9,124, soit le montant accord6 par jugement
($9,800) moins $676.

Cette m6thode de calcul porte la r6clamation A
$35,424.15, ce qui exc6de le montant maximum
pr6vu par le Fonds. Voici le raisonnement qu'a
suivi le juge Limerick pour 6tablir le montant A
payer sur le Fonds:

[TRADUCTION] Si l'on retient le raisonnement de la
Cour supreme dans Martineau en consid6rant chaque
jugement individuellement, et vu que le jugement a
accord6 A Rosaire Morin un montant inf6rieur A
$35,000, il faut d6duire de ce montant ce qu'il a requ,
savoir $4,199.85, et sa r6clamation s'616ve donc A
$26,300.15. Aprbs d6duction du montant recouvr6, la
r6clamation de Ren6 Morin devient $9,124. Les deux
r6clamations totalisent $35,424.15, un montant sup6-
rieur au montant maximum payable sur le Fonds.

Puisque le montant que chacun recouvrera sur le
Fonds doit 8tre calcul6 d'aprbs la difference entre la
dette r6sultant du jugement et le montant provenant
d'autres sources, l'indemnit6 (si l'on n6glige les 150)
devra etre d6termin6e sur la mime base, savoir:
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$26,300 of $35,000 or $25,985.21 to Rosaire Morin and
$35,424

$ 9,124 of $35,000 or $9,014.79 to Rene Morin.
$35,424

I am satisfied that the case of The Highway
Victims Indemnity Fund v. Martineau , has no
application to the present circumstances. What
was at issue there was the liability of a $35,000
fund established under the Highway Victims
Indemnity Act, R.S.Q. 1964 c. 232 for injuries
sustained in an accident caused in part by an
unknown driver. In that case there was only one
claimant but there were two sources of recovery
because the liability was found to be joint between
the insured driver whose insurer paid the claimant
an amount in excess of $35,000 and the "unknown
driver" fund established by the statute. The ques-
tion to be determined was whether the fund was
released by the fact that the claimant had already
been compensated in an amount exceeding
$35,000.

Here there are two claimants and only one fund.
What is at issue here is the right of these claimants
to recover from the New Brunswick Unsatisfied
Judgment Fund where each has effected recovery
of less than $35,000 from other sources. Like the
learned trial judge, I am of opinion that s. 336(1)
of the Act is to be construed as meaning that
individual judgments should be lumped together
and the total benefits received by the claimants
from other sources should be deducted from the
$35,000 maximum and the balance distributed
between the respondents. In this regard also I
share the view of Mr. Justice L6ger that the word
"creditor" as it occurs in s. 336(1) should be read
as including "creditors" in accordance with s. 22
of the Interpretation Act. I would accordingly
allow this appeal and restore the judgment of the
learned trial judge.

In accordance with the provisions of the order
granting leave to appeal to this Court, the appel-
lant will pay the respondents' costs in this Court.

3 [1978] 1 S.C.R. 247.

$26,300 par $35,000 ou $25,985.21 A Rosaire Morin et
$35,424

5 9,124 par $35,000 ou $9,014.79 A Ren6 Morin.
$35,424

Je suis convaincu que l'arr8t Fonds d'indemni-
sation des victimes d'accidents d'automobile c.
Martineau,' ne s'applique pas aux circonstances
en l'esp&ce. Dans cette affaire, le litige portait sur
la responsabilit6 d'un Fonds de $35,000 cr66 aux
termes de la Loi de l'indemnisation des victimes
d'accidents d'automobile, S.R.Q. 1964, chap. 232,
par suite de blessures subies dans un accident
caus6 en partie par un conducteur inconnu. Dans
cette affaire, il n'y avait qu'une seule requ6rante,
mais deux sources de recouvrement parce qu'il y
avait responsabilit6 conjointe du conducteur
assur6, dont I'assureur a pay6 plus de $35,000 A la
requ6rante, et le Fonds du aconducteur inconnus
cr66 en vertu de la Loi. II s'agissait de d6cider si la
responsabilit6 du Fonds 6tait 6teinte parce que la
requ6rante avait d6ji touch6 une indemnit6 sup-
rieure A $35,000.

Ici, nous avons deux requbrants et un seul
Fonds. Le litige porte sur le droit de ces requ6rants
de recouvrer du Fonds d'indemnisation pour juge-
ments inex6cut6s du Nouveau-Brunswick alors
qu'ils ont respectivement recouvr6 un montant
inf6rieur d $35,000 provenant d'autres sources.
Comme le savant juge du procks, je suis d'avis que
l'interpr6tation A donner au par. 336(1) de la Loi
est que les montants accord6s par chaque jugement
devraient 8tre additionn6s, que le total des avanta-
ges regus d'autres sources par les requ6rants
devrait dtre d6duit de $35,000 au maximum et le
solde partag6 entre les intim6s. A cet 6gard, je
partage 6galement l'opinion du juge L6ger que
l'expression de creancier que l'on trouve au par.
336(1) doit comprendre 'des cr6anciers, conform6-
ment A l'art. 22 de la Loi d'interprhtation. Je suis
donc d'avis d'accueillir le pourvoi et de r6tablir le
jugement du savant juge du procks.

Conform6ment aux dispositions de l'autorisation
d'appel A cette Cour, I'appelant paiera les d6pens
des intimbs en cette Cour.

3 [1978] 1 R.C.S. 247.
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Appeal allowed with costs, judgment at trial
restored.

Solicitor for the appellant: David M. Norman,
Fredericton.

Solicitors for the respondents: Michaud,
LeBlanc, Robichaud & Deschnes, Shediac.

Pourvoi accueilli avec dipens, jugement du
juge du procks ritabli.

Procureur de l'appelant: David M. Norman,
Fredericton.

Procureurs des intimis: Michaud, LeBlanc,
Robichaud & Deschines, Shediac.
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Douglas Bell Appellant;

and

Her Majesty The Queen Respondent.

1978: October 31, November 1; 1979: April 24.

Present: Laskin C.J. and Martland, Ritchie, Spence and
Dickson JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Municipal law - Planning - Zoning by-law -
Validity of by-law purporting to limit land use -
Right of municipality to regulate not only the use of the
building but also who used it - Reasonableness -
Intention of legislature - The Planning Act, R.S.O.
1970, c. 349, s. 35 - The Municipal Act, R.S.O. 1970,
c. 284, s. 241(2), 242.

By-law 7625 made by the Council of the Borough of
North York pursuant to s. 35 of The Planning Act,
R.S.O. 1970, c. 349, purported to set out permitted uses
in various land use and residential zones in particular
limiting the use of certain residential zones to "dwell-
ings, semi-detached dwellings and duplex dwellings" as
defined in the by-law. "Dwelling Unit" was defined as a
separate set of living quarters designed or intended for
use by an individual or one family alone. "Family" was
defined as a group of two or more persons living to-
gether and interrelated by bonds of consanguinity, mar-
riage or legal adoption occupying a dwelling unit. The
appellant was the tenant of a detached duplex but by
arrangements with two other persons unrelated to him
he and his fellows shared jointly the costs of the opera-
tion of the household. He was convicted for a violation
of the by-law. On appeal by way of trial de novo the
conviction was set aside and an appeal to the Divisional
Court from that decision was dismissed, on the basis
that parts of the by-law were unreasonable and ultra
vires the municipality. On further appeal the Court of
Appeal disagreed and in holding that the appeal should
be allowed relied on Polai v. City of Toronto, [1973]
S.C.R. 38, as directly in point and binding.

Held (Martland and Ritchie JJ. dissenting): The
appeal should be allowed.

Per Laskin C.J. and Spence and Dickson JJ.: The
case of Polai involved a different factual situation in
which substantial structural alteration converted a sepa-
rate self-contained dwelling into a building of many
rentable single family units. The appellant here made no

Douglas Bell Appelant;

et

Sa Majesti La Reine Intimie.

1978: 31 octobre, icr novembre; 1979: 24 avril.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence et Dickson.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit municipal - Planification - Rfglement de
zonage - Validiti du zonage visant a limiter l'usage de
terrains - Droit de la municipaliti de riglementer non
seulement l'usage de l'immeuble, mais aussi qui l'ha-
bite - Caractare raisonnable - Intention du Idgisla-
teur - The Planning Act, R.S.O. 1970, chap. 349, art.
35 - The Municipal Act, R.S.O. 1970, chap. 284, art.
241(2), 242.

Le r6glement 7625, adopt6 par le conseil municipal de
North York en vertu de l'art. 35 de The Planning Act,
R.S.O. 1970, chap. 349, vise A 6tablir les usages permis
de divers terrains et zones r6sidentielles et limite en
particulier l'usage de certaines zones r6sidentielles aux
alogements, pavillons jumel6s et pavillons A apparte-
ments jumel6s, tels que le rbglement les d6finit. rLoge-
ments est d6fini comme une unit6 d'habitation ind6pen-
dante destin6e A l'usage d'une personne ou d'une seule
famille. rFamille) est d6finie comme un groupe compos6
de deux personnes ou plus, vivant ensemble et li6es par
le sang, le mariage ou l'adoption 16gale, habitant un
logement. L'appelant 6tait locataire d'un pavillon
jumel6, mais selon une entente avec deux autres person-
nes sans lien de parent6 avec lui, il partageait avec elles
les frais du m6nage. II a 6t6 d6clar6 coupable d'avoir
viol6 le r6glement. Sur appel interjet6 par procks de
novo, la condamnation a 6t6 annul6e et un appel de cette
d6cision, interjet6 devant la Cour divisionnaire, a 6t6
rejet6 au motif que des parties du r6glement 6taient
d6raisonnables et ultra vires de la municipalit6. Sur
appel subs6quent, la Cour d'appel n'6tait pas d'accord.
D6cidant d'accueillir l'appel, elle a consid6r6 que l'arrAt
Polai c. City of Toronto, [1973] R.C.S. 38, s'appliquait
directement et la liait.

Arrdt (les juges Martland et Ritchie 6tant dissidents):
Le pourvoi doit 8tre accueilli.

Le juge en chef Laskin et les juges Spence et Dickson:
Les faits A l'origine de l'affaire Polai 6taient diff6rents
en ce qu'une maison individuelle ind6pendante y avait
t6 convertie, par d'importantes transformations de

structure, en plusieurs logements ind6pendants locatifs.
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structural alterations but simply occupied what was and
what remained a self-contained residential unit with two
other persons who contributed with him in some fashion
to the upkeep of the household. The only bar to his so
doing was the definition of a "dwelling-unit" as "a
separate set of living quarters designed or intended for
use or used by an individual or one family alone . . ."
and the definition of "family" as " . . . a group of two or
more persons living together and inter-related by bonds
of consanguinity, marriage or legal adoption, occupying
a dwelling unit . . .". The power to enact the by-law
comes from s. 35(1) of the Act which in para. I author-
izes by-laws "For Prohibiting the use of land, . . .", in
para. 2 "For Prohibiting the erection or use of buildings
. . .", and in para. 4 for regulating, inter alia, the
character and use of buildings. While the doctrine of
unreasonableness permitting the declaration of invalidi-
ty as to municipal by-laws has been very much limited
by the provisions of The Municipal Act, in view of the
many possible inequitable applications of the definition
of "family", the by-law in its device of adopting "fami-
ly" as defined as the only permitted use of a self-con-
tained dwelling unit is oppressive and unreasonable. The
legislature did not intend to give authority to make such
rules; and the purporting zoning by reference to the
relationship of occupants rather than the use of the
building is ultra vires of the municipality under the
provisions of The Planning Act.

Per Martland and Ritchie JJ. dissenting: While the
reasons in Polai in this Court do not refer to the
contention of counsel for the appellant therein that the
definition of "private detached dwelling house" in the
zoning by-law there under consideration was ultra vires,
that submission, which had been rejected by the Court
of Appeal, was made in argument before this Court.
Had it been successful, the appellant would have been
entitled to succeed. The judgment of this Court,
although not in terms, rejected that argument. The
decision that that definition in Polai was intra vires
leads to the conclusion that the definitions here in issue
are also intra vires. Further the specific provisions of s.
35(1) of The Planning Act empowered the respondent to
enact the provisions of the by-law which apply here. The
by-law being within the express powers of the respond-
ent to enact, if it was enacted bona fide, and there is no
suggestion that it was not, should not be held invalid
because some of the consequences of its application
might be regarded by the Court as unreasonable.

[Polai v. Corporation of the City of Toronto, [1973]
S.C.R. 38, affirming [1970] 1 O.R. 483 distinguished;

En I'espace, I'appelant n'a fait aucune transformation de
structure; il a simplement habit6 ce qui 6tait et est rest6
un logement ind6pendant avec deux autres personnes qui
participaient de quelque fagon aux frais d'entretien du
m6nage. Le seul obstacle auquel il fait face r6side dans
la d6finition de alogements comme tune unit6 d'habita-
tion ind6pendante destin6e A l'usage d'une personne ou
d'une seule famille . . .) et la d6finition de 4famille
comme a . . un groupe compos6 de deux personnes ou
plus, vivant ensemble et liges par le sang, le mariage ou
I'adoption ligale, habitant un logement .. .). Le pouvoir
d'6dicter le r~glement vient du par. 35(1) de la Loi dont
le sous-par. I autorise l'adoption de r~glement (Pour
interdire l'usage d'un terrain . . .*, le sous-par. 2 aPour
interdire la construction ou l'usage de tout bitiment . . *
et le sous-par. 4 permet de r6glementer notamment la
destination et l'usage des bitiments. Bien que la doctrine
du caract~re d6raisonnable, qui permet de d6clarer inva-
lide un r6glement municipal, ait 6t6 consid6rablement
limit6e par les dispositions de The Municipal Act et vu
les nombreuses injustices pouvant r6sulter de la d6fini-
tion de ((famille)), le r6glement, qui a adopt6 le critbre de
la afamille>, selon la d6finition, comme le seul usage
permis d'un logement ind6pendant, est abusif et d6rai-
sonnable. Le l6gislateur n'a pas eu l'intention de donner
le pouvoir d'6tablir ces r~gles et le pr6tendu zonage
6tabli en fonction des liens qui unissent les occupants
d'un logement plut6t qu'en fonction de l'usage du biti-
ment est ultra vires de la municipalit6 aux termes des
dispositions de The Planning Act.

Les juges Martland et Ritchie, dissidents: Mme si les
motifs de jugement de cette Cour dans Polai ne font pas
allusion A l'argument de l'avocat de l'appelante selon
lequel la d6finition de (maison d'habitation individuelleo
au r6glement de zonage en question 6tait ultra vires, cet
argument, rejet6 par la Cour d'appel, avait n6anmoins
6t6 plaid6 devant cette Cour. S'il avait 6t6 accept6,
I'appelante aurait eu gain de cause. L'arrat de cette
Cour rejette donc implicitement cette these. Puisqu'on a
d6cid6, dans Polai, que cette d6finition 6tait intra vires,
il faut conclure que les d6finitions en question ici le sont
aussi. De plus, le par. 35(1) de The Planning Act
habilite sp6cifiquement l'intime A 6dicter les disposi-
tions du rbglement applicables ici. Comme l'intimbe a
express6ment le pouvoir d'6dicter le r6glement et comme
elle a agi de bonne foi, ce qui n'est pas mis en doute, un
tribunal ne doit pas d6clarer le r6glement invalide sim-
plement parce qu'il considbre que certains effets de son
application seraient d6raisonnables.

[Jurisprudence: distinction faite avec l'arr8t Polai c.
Corporation of the City of Toronto, [1973] R.C.S. 38,
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Re Howard v. City of Toronto (1927), 61 O.L.R. 563;
Kruse v. Johnson, [1898] 2 Q.B. 91; Scott v. Pilliner,
[1904] 2 K.B. 855; Mixnam's Properties Ltd. v. Chert-
sey Urban District Council, [ 1964] 1 Q.B. 214 applied.]

APPEAL from a judgment of the Court of
Appeal for Ontario' allowing an appeal from a
judgment of the Divisional Court 2 dismissing an
appeal from a judgment on a trial de novo setting
aside a conviction resulting from an alleged viola-
tion of a municipal zoning by-law, By-law No.
7625 of the Borough of North York. Appeal
allowed, Martland and Ritchie JJ. dissenting,
acquittal by the County Court Judge affirmed.

Barry B. Swadron, Q.C., Gordon Fulton and
Susan Himel for the appellant.

John J. Robinette, Q.C., and H. Ibsen, for the
respondent.

The judgment of Laskin C.J. and Spence and
Dickson JJ. was delivered by

SPENCE J.-This is an appeal from the judg-
ment of the Court of Appeal for Ontario pro-
nounced on April 20, 1977. By that judgment, the
said Court of Appeal for Ontario allowed an
appeal from the decision of the Divisional Court of
Ontario pronounced on December 3, 1975, and
restored a conviction made by the Justice of the
Peace on February 15, 1974.

The appellant had been accused in an Informa-
tion which read:

that you during the six months ending June 13/73 being
within an RM2 Zone use a part of a building, which
part is known as 18 Rambler Place, Borough of North
York, for the use by other than one family alone,
NAMELY, the use by unrelated persons.

CONTRARY TO: Borough of North York By-law
#7625, Section 17.1, as amended.

'(1977), 15 O.R. (2d) 425.
2 (1976), 12 O.R. (2d) 487.

confirmant [1970] 1 O.R. 483; arr6ts suivis: Re Howard
v. City of Toronto (1927), 61 O.L.R. 563; Kruse v.
Johnson, [1898] 2 Q.B. 91; Scott v. Pilliner, [1904] 2
K.B. 855; Mixnam's Properties Ltd. v. Chertsey Urban
District Council, [1964] 1 Q.B. 214.]

POURVOI A l'encontre d'un arrt de la Cour
d'appel de l'Ontario' qui a accueilli un appel d'un
jugement de la Cour divisionnaire2 selon lequel
elle rejetait un appel d'un jugement sur procks de
novo annulant une condamnation pour la violation
all6gu6e d'un r6glement de zonage municipal, le
R6glement no 7625 de la ville de North York.
Pourvoi accueilli, les juges Martland et Ritchie
6tant dissidents; acquittement prononc6 par le juge
de la Cour de comt6 confirm6.

Barry B. Swadron, c.r., Gordon Fulton et Susan
Himel, pour l'appelant.

John J. Robinette, c.r., et H. Ibsen, pour
l'intimbe.

Le jugement du juge en chef Laskin et des juges
Spence et Dickson a 6t6 rendu par

LE JUGE SPENCE-Ce pourvoi attaque un arr8t
de la Cour d'appel de l'Ontario, prononc6 le 20
avril 1977, par lequel elle a accueilli un appel de la
d6cision de la Cour divisionnaire de l'Ontario
rendue le 3 d6cembre 1975 et r6tabli la d6claration
de culpabilit6 prononc6e par un juge de paix le 15
f6vrier 1974.

L'appelant a 6t6 inculp6 par une d6nonciation
r6dig6e comme suit:

[TRADUCTION] d'avoir, au cours des six mois se termi-
nant le 13 juin 1973, dans une zone RM2, utilis6 une
partie d'un immeuble sis au 18, Rambler Place, dans la
ville de North York, pour une destination autre que le
logement d'une seule famille, EN L'OCCURRENCE
pour des personnes sans lien de parent6.

EN CONTRAVENTION DE: l'article 17.1, modifi6,
du R~glement no 7625
de la ville de North
York.

'(1977), 15 O.R. (2d) 425.
2 (1976), 12 O.R. (2d) 487.
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The appellant was convicted by the Justice of
the Peace on February 15, 1974, and appealed to
the County Court from such conviction. His
Honour Judge Hogg, in the County Court of the
Judicial District of York, by his judgment of April
25, 1975, allowed the said appeal and quashed the
conviction. The Crown appealed to the Divisional
Court of the Supreme Court of Ontario and that
appeal was dismissed by the judgment of that
Divisional Court dated December 3, 1975, the
reasons for judgment being given by Estey
C.J.H.C., as he then was. The Crown further
appealed to the Court of Appeal for Ontario and
the Court of Appeal allowed the appeal in the
judgment which I have already recited.

The relevant sections of by-law 7625 to be con-
sidered, I set out hereunder as follows:

s. 17.1 USES PERMITTED
Dwellings, Semi-detached
Dwellings, duplex

s. 2.32.6 "Dwelling, Semi-detached" shall mean a
building divided vertically into two dwelling
units.

s. 2.32.7 "Dwelling Unit" shall mean a separate set
of living quarters designed or intended for
use or used by an individual or one family
alone, and which shall include at least one
room and separate kitchen and sanitary
conveniences, with a private entrance from
the outside or from a common hallway or
stairway inside.

s. 2.36 "Family" means a group of two or more
persons living together and inter-related by
bonds of consanguinity, marriage or legal
adoption, occupying a dwelling unit, and
shall include the following:
(a) Non-paying guests and domestic ser-
vants;
(b) A property owner living alone except
for two other persons not related;

(c) Not more than three foster children
under the care of a children's aid society
approved by the Lieutenant Governor in
Council under the Child Welfare Act, 1965.

L'appelant a 6t6 d6clar6 coupable par un juge de
paix le 15 f6vrier 1974 et il a interjet6 appel de
cette condamnation devant la Cour de comt6.
Dans un jugement dat6 du 25 avril 1975, M. le
juge Hogg de la Cour de comt6 du district judi-
ciaire de York a accueilli cet appel et annul6 la
condamnation. Le ministbre public a interjet6
appel devant la Cour divisionnaire de la Cour
supr8me de l'Ontario et, dans un jugement dat6 du
3 d6cembre 1975, le juge Estey, alors juge en chef
de la Haute Cour, a rejet6 cet appel. Le ministbre
public a port6 l'affaire devant la Cour d'appel de
l'Ontario et cette dernibre a accueilli l'appel
comme je l'ai d6ji dit.

Voici le texte des dispositions pertinentes du
r6glement 7625:
[TRADUCTION]

art. 17.1 USAGES PERMIS
Logement, pavilion jumel6
Logement, pavilion A appartements
jumel6s

art. 2.32.6 aLogement, pavilion jumel6* signifie un
bitiment divisE verticalement en deux
logements.

art. 2.32.7 aLogementv signifie une unit6 d'habita-
tion ind6pendante destin6e A l'usage
d'une personne ou d'une seule famille et
comprenant au moins une pi6ce et une
cuisine s6par6e de mime que des instal-
lations sanitaires s6par6es, avec une
entr6e priv6e donnant sur I'extbrieur ou
sur un vestibule ou un escalier communs
A l'intbrieur.

art. 2.36 <Familleb d6signe un groupe compos6 de
deux personnes ou plus, vivant ensemble
et li6es par le sang, le mariage ou l'adop-
tion 16gale, habitant un logement et
comprend en outre
a) des invit6s et des employ6s de
maison;
b) un propri6taire vivant seul, mais
logeant deux autres personnes sans lien
de parent6;
c) au maximum trois enfants plac6s en
foyer nourricier par une soci6t6 d'aide A
l'enfance approuv6e par le lieutenant
gouverneur en conseil en vertu de la
Child Welfare Act, 1965.
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s. 2.9 "Boarding or Lodging House" shall mean a
dwelling in which lodging with or without
meals is supplied for gain, but shall not
include an hotel, hospital, children's home,
nursing home, home for the aged or other
similar establishment.

The Council of the Borough of North York
purported to enact the said by-law by virtue of the
provisions of s. 35(1) of The Planning Act, R.S.O.
1970, c. 349. I cite the relevant provisions of s.
35(1) of The Planning Act:

35. (1) By-laws may be passed by the councils of
municipalities:

1. For prohibiting the use of land, for or except for such
purposes as may be set out in the by-law within the
municipality or within any defined area or areas or
abutting on any defined highway or part of a highway.

2. For prohibiting the erection or use of buildings or
structures for or except for such purposes as may be set
out in the by-law within the municipality or within any
defined area or areas or upon land abutting on any
defined highway or part of a highway.

4. For regulating the cost or type of construction and
the height, bulk, location, size, floor area, spacing, exter-
nal design, character and use of buildings or structures
to be erected within the municipality or within any
defined area or areas or upon land abutting on any
defined highway or part of a highway, and the minimum
frontage and depth of the parcel of land and the propor-
tion of the area thereof that any building or structure
may occupy.

It was the opinion of both Estey C.J.H.C., as he
then was, giving reasons for the Divisional Court,
and of MacKinnon J.A., giving reasons for judg-
ment for the Court of Appeal, that the sole basis
for the enactment of the said by-law was the said
s. 35(1) and that, therefore, it was unnecessary to
consider the general power to enact by-laws
appearing in s. 242 of The Municipal Act, R.S.O.
1970, c. 284, or the provisions of s. 241(2) of the
said Municipal Act which barred the holding of
any by-law enacted by virtue of the powers grant-
ed in that Municipal Act being invalid on the
grounds of unreasonableness.

art. 2.9 opension ou meubl d6signe un loge-
ment oi l'on fournit A titre onereux l'h6-
bergement, avec ou sans repas, et ne
comprend pas un h6tel, un h~pital, un
foyer pour enfants, une maison de repos,
un foyer pour vieillards ou tout autre
6tablissement semblable.

Le conseil municipal de North York a apparem-
ment adopt6 le r6glement pr&cit6 en vertu du par.
35(1) de The Planning Act, R.S.O. 1970, chap.
349, dont voici les dispositions pertinentes:

[TRADUCTION] 35. (1) Le conseil municipal peut faire
des rkglements:

1. Pour interdire l'usage d'un terrain sis dans la munici-
palit6, dans une ou plusieurs zones dftermin6es ou atte-
nant A une voie publique d6termin6e ou A une partie de
celle-ci, aux fins ou sauf aux fins pr6cis6es dans le
r6glement.

2. Pour interdire la construction ou l'usage de tout
bitiment dans la municipalit6, dans une ou plusieurs
zones d6termin6es ou sur un terrain attenant A une voie
publique d6termin6e ou A une partie de celle-ci, aux fins
ou sauf aux fins pr6cis6es dans le raglement.

4. Pour prescrire le coit ou le genre de construction et
la hauteur, le volume, I'emplacement, les dimensions, la
superficie, I'espacement, I'architecture, la destination et
l'usage de tout bAtiment qui peut 8tre brig6 dans la
municipalit6, dans une ou plusieurs zones d6termin6es
ou sur un terrain attenant A une voie publique d6termi-
n6e ou A une partie de celle-ci, de meme que la fagade et
la profondeur minimales de la parcelle de terrain et la
proportion du terrain qui peut 8tre occup6e par un
bitiment.

Le juge Estey, alors juge en chef de la Haute
Cour, qui a expos6 les motifs de la Cour division-
naire, et le juge MacKinnon, qui a expos6 ceux de
la Cour d'appel, ont tous deux estim6 que le seul
fondement du r6glement 6tait le par. 35(1) et qu'il
n'6tait donc pas n6cessaire d'analyser le pouvoir
g6n6ral de r6glementation conf6r6 par l'art. 242 de
The Municipal Act, R.S.O. 1970, chap. 284, ni le
par. 241(2) de cette loi qui interdit d'invalider un
r6glement adopt6 en vertu des pouvoirs conf6r6s
par The Municipal Act, au motif qu'il est
d6raisonnable.
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The appellant Douglas Bell and two persons not
related by blood, marriage or adoption occupied as
co-occupants a detached duplex at 18 Rambler
Place, in the Borough of North York. So far as the
landlord was concerned, the appellant Douglas
Bell alone was the tenant but by arrangement with
his fellows the costs of the operation of the
household were shared jointly. There is no doubt
that these three people did not come within the
permitted uses of a "dwelling unit" in s. 2.32.7 of
by-law 7625, and if the prohibition in the said
by-law 7625 is to be applied literally, then the
occupation by the appellant Douglas Bell as a
co-occupant is in contravention of the by-law.

The argument by the appellant before this
Court and in the courts below was that the prohi-
bition contained in s. 17.1 of the said by-law, when
the definitions of "dwelling, semi-detached" in s.
2.32.6 and of "dwelling unit" in s. 2.32.7 are
considered, was an unreasonable and, therefore, an
invalid exercise of the power created by s. 35(1) of
The Planning Act.

His Honour Judge Hogg accepted this submis-
sion, and in doing so considered several cases to
which I shall refer hereafter, adopting the princi-
ple set out in Kruse v. Johnson', Scott v. Pilliner4,
as further considered in Mixnam's Properties Ltd.
v. Chertsey Urban District Council', and conclud-
ed:
I think it is open to the Municipality to determine how a
dwelling is used but not who can use that dwelling. The
community in my opinion has no right to control the
relationship of one citizen with another except in so far
as that infringes on other citizens rights. I therefore am
of the opinion that the By-law in question is unreason-
able and is repugnant to our general law, and that it
seeks to make unlawful that which is otherwise innocent.

In dismissing the appeal from the County Court
Judge's acquittal of the appellant, Estey C.J.H.C.,
as he then was, said:

By applying the principles enunciated in the authorities
set out above, I come to the conclusion that the portions
of the by-law which are relied upon in this prosecution

3 [1898] 2 Q.B. 91.
[19041 2 K.B. 855.

s [1964] 1 Q.B. 214.

L'appelant Douglas Bell et deux personnes aux-
quelles il n'6tait pas li6 par le sang, le mariage ou
l'adoption cohabitaient dans un pavilion jumel6 sis
au 18, Rambler Place, dans la ville de North York.
Du point de vue du propri6taire, I'appelant Dou-
glas Bell 6tait I'unique locataire; mais selon une
entente avec ses amis, il partageait avec eux les
frais du m6nage. Il est 6vident que ces trois person-
nes ne se conformaient pas aux usages permis d'un
(logements pr6vus A I'art. 2.32.7 du rbglement
7625 et que si l'interdiction en question doit s'ap-
pliquer A la lettre, la cohabitation de l'appelant
Douglas Bell et de ses amis contrevient au
r6glement.

L'appelant a soutenu devant cette Cour et
devant les tribunaux d'instance inf6rieure que l'in-
terdiction contenue A l'art. 17.1 du raglement est, A
la lumibre des d6finitions de logement, pavilion
jumel6 A l'art. 2.32.6 et de (logement5 A l'art.
2.32.7, d6raisonnable et constitue de ce fait un
exercice invalide du pouvoir conf6r6 par le par.
35(1) de The Planning Act.

M. le juge Hogg a accept6 cet argument et,
apres avoir 6tudi6 plusieurs arrats, auxquels je
m'arr8terai plus loin, qui adoptent le principe
6noncE dans Kruse v. Johnson , Scott v. Pilliner 4,

et repris dans Mixnam's Properties Ltd. v. Chert-
sey Urban District Council', il a conclu:

[TRADUCTION] Je pense que la municipalit& peut r6gle-
menter l'usage d'un logement mais non qui peut l'habi-
ter. La collectivit6 n'a, A mon avis, aucun droit de regard
sur la relation qu'entretiennent deux citoyens, sauf si
elle porte atteinte aux droits d'autres citoyens. Je suis
done d'avis que le riglement en question est d6raisonna-
ble, qu'il est contraire aux principes g6n6raux de notre
droit et qu'il vise A rendre ill6gal ce qui autrement serait
irr6pr6hensible.

En rejetant l'appel de l'acquittement de l'appe-
lant prononc6 par le juge de la Cour de comt6, le
juge Estey, alors juge en chef de la Haute Cour, a
d6clar6:
[TRADUCTION] L'application des principes 6nonc6s
dans la jurisprudence pr6cit6e m'ambne A la conclusion
que les parties du r6glement invoqu6es A l'appui de la

[1898] 2 Q.B. 91.
4 [1904] 2 K.B. 855.
5 [1964] 1 Q.B. 214.
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are ultra vires the Borough of North York and therefore
the appeal must be dismissed. By reason of the nature of
these proceedings, it has not been the policy of this court
to make any disposition as to costs.

However, in the Court of Appeal for Ontario,
MacKinnon J.A., as he then was, based his allow-
ance of the appeal by the Crown upon two sepa-
rate grounds: firstly, that the courts in Ontario
were bound by their own decision in City of
Toronto v. Polai6, as affirmed by this Court under
the name Polai v. The Corporation of the City of
Toronto7, and, secondly, that the sections of the
by-law attacked were not so offensive or dis-
criminating, in the legal sense, as to be unreason-
able and outside the legislative jurisdiction of the
municipality and therefore were not ultra vires.

I turn first to consider the Polai case as decided
in the courts of Ontario and affirmed in this Court.

Polai, the appellant, had purchased a residence
in the College Heights area of the City of Toronto
which had been covered by a zoning by-law the
terms of which may be likened to, although they
are not exactly the same as, the present by-law,
and had by structural alterations created a consid-
erable number of self-contained dwelling units
therein, the whole without any building permit.
She had been prosecuted for a breach of the
building by-law, convicted and fined, but con-
tinued to occupy and to rent to others the various
self-contained dwelling units, and the City of
Toronto then began an application for an injunc-
tion under the provisions of s. 486 of The Munic-
ipal Act, which reads:
486. Where any by-law of a municipality or of a local
board thereof, passed under the authority of this or any
other general or special Act, is contravened, in addition
to any other remedy and to any other penalty imposed
by the by-law, such contravention may be restrained by
action at the instance of a ratepayer or the corporation
or local board.

The injunction there authorized had been denied
by Haines J. and his decision was reversed in the

6 [1970] 1 O.R. 483.
[1973] S.C.R. 38.

pr6sente poursuite exc6dent la comp6tence de la ville de
North York et que l'appel doit 8tre rejet6. Etant donn6
la nature des pr6sentes proc6dures et conform6ment A la
politique suivie par cette cour, il n'y aura aucune adjudi-
cation de d6pens.

Toutefois, en Cour d'appel de l'Ontario, le juge
MacKinnon (tel 6tait alors son titre) a accueilli
l'appel du ministbre public pour deux motifs dis-
tincts: premibrement, les tribunaux ontariens sont
li6s par leur propre d6cision dans City of Toronto
v. Polai6 confirmbe par cette Cour sous l'intitul6
Polai c. The Corporation of the City of Toronto7

et, deuxibmement, les articles du r6glement con-
test6 ne sont ni injustes ni discriminatoires, au sens
juridique de ces termes, au point d'etre d6raison-
nables et exorbitants de la comp6tence l6gislative
de la municipalit6, et ne sont donc pas ultra vires.

Je vais d'abord examiner les d6cisions des tribu-
naux ontariens, confirmbes par cette Cour, dans
l'affaire Polai.

L'appelante, Mm Polai, avait achet6 une maison
situ6e dans le quartier de College Heights A
Toronto, quartier r6gi par un r6glement de zonage
qui, sans 8tre tout A fait identique au r6glement A
l'6tude en l'esp6ce, lui est comparable. Or, sans
obtenir de permis de construction, I'appelante
avait effectu6 des transformations de structure
pour diviser la propri6t6 en plusieurs logements
ind6pendants. Poursuivie pour contravention au
r6glement de zonage, elle fut d6clar6e coupable et
condamn6e A une amende, mais elle continua A
utiliser et A louer les locaux comme logements
ind6pendants. La ville de Toronto pr6senta une
requ8te en injonction en vertu de l'art. 486 de The
Municipal Act, dont voici le texte:
[TRADUCTION] 486. Lorsqu'il y a infraction A un r~gle-
ment d'une municipalit6 ou d'un office local d'une muni-
cipalit6, adopt6 sous le r6gime de la pr6sente loi ou d'une
autre loi g6n6rale ou sp6ciale, en plus de tout autre
recours et de toute autre peine impose par le r6glement,
l'infraction peut 8tre prohib6e au moyen d'une action en
justice intent6e par un contribuable, par la corporation
ou par l'office local.

Refus6e par le juge Haines, I'injonction a 6t6
accord6e en Cour d'appel et cet arrat a 6t6 con-

6 [1970] 1 O.R. 483.
[1973] R.C.S. 38.
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Court of Appeal and that disposition was affirmed
in this Court. One of the grounds of opposition set
out by Polai in her defence upon the injunction
was as follows:

5. In the alternative, the Defendant pleads that the
definition of "private detached dwelling house" as it
appears in the Plaintiffs By-law Number 20623 in
Section 2 Subsection 46(b) is ultra vires the Plaintiff.

That defence to the injunction action was not
accepted by Haines J. and in the Court of Appeal
Schroeder J.A. said:

I entirely agree with the learned Judge's disposition of
these grounds of defence and I find it unnecessary to
embark upon a fresh discussion or elaboration of the
points involved.

When the appeal from that decision of the
Court of Appeal for Ontario in that case came to
this Court, section 32 of the appellant's factum
recited:

It is submitted that the definition of "private detached
dwelling house" contained in Zoning By-law No. 20623
is ultra vires the Plaintiff. The Corporation exceeds its
powers under The Planning Act when it deviates from
use as a criterion and imposes a restriction on the kind
of people who may use a property. The definition of
"private detached dwelling house" provided in the
By-law literally excludes from the permitted use inter
alia persons who live in a common law marital relation-
ship, for example.

I was a member of the Court upon the hearing
of the appeal when it came to this Court and the
major discussion here was the alleged discrimina-
tory application of the provisions of the by-law of
the City of Toronto there in question based on the
allegation that the municipality kept a secret pre-
ferred list of possible infractions of the by-law
which council had determined should not be the
subject of prosecution and that, therefore, the
enforcement in the Polai appeal by application for
an injunction should be refused. Judson J. gave
reasons for this Court and a perusal of his reasons
shows that he considered that ground of appeal
alone. I am, therefore, of the opinion that whether
or not the Court of Appeal for Ontario were bound
by the decision in Polai upon the issue of the ultra
vires nature of the provisions of the by-law as

firm6 par cette Cour. En d6fense A la demande
d'injonction, Mme Polai a notamment plaid6:

[TRADUCTION] 5. Subsidiairement, la d6fenderesse sou-
tient que la d6finition de amaison d'habitation indivi-
duellex A l'al. 46b) de l'article 2 du r6glement 20623 est
exorbitante des pouvoirs de la demanderesse.

Le juge Haines n'a pas accept6 ce moyen de
d6fense A la demande d'injonction et, en Cour
d'appel, le juge Schroeder a d6clar6:

[TRADUCTION] Je suis entibrement d'accord avec la
fagon dont le juge de premiere instance a disposE de ces
moyens de d6fense et j'estime qu'il n'est pas n6cessaire
de rediscuter ou d'approfondir les points soulev6s.

Lorsque l'arrt de la Cour d'appel de l'Ontario
est venu devant cette Cour, I'appelante pr6cisait au
paragraphe 32 de son factum:

[TRADUCTION] La d6finition de -maison d'habitation
individuelleA au r6glement de zonage no 20623 est exor-
bitante des pouvoirs de la demanderesse. La municipa-
lit6 outrepasse les pouvoirs que lui confbre The Planning
Act lorsqu'elle s'6carte du critbre de l'usage et impose
une restriction quant aux personnes qui peuvent habiter
la propri6t6. La d6finition de -maison d'habitation indi-
viduelle) contenue au r~glement exclut litt6ralement les
personnes qui, par exemple, vivent en concubinage.

Je si6geais A I'audition du pourvoi devant cette
Cour et la plaidoirie a principalement port6 sur
l'application discriminatoire des dispositions du
r6glement de la ville de Toronto. On pr6tendait en
effet que cette dernibre conservait une liste secr6te
de contrevenants possibles au r~glement que le
conseil avait d6cid6 de ne pas poursuivre, et que la
demande d'injonction pr6sent6e dans I'affaire
Polai en application du r6glement devait en cons6-
quence 8tre refus6e. C'est le juge Judson qui a
expos6 les motifs de jugement de cette Cour et il
ressort de ses motifs qu'il a uniquement consid6r6
ce moyen. Je suis donc d'avis que meme si la Cour
d'appel de l'Ontario 6tait like par I'arret Polai sur
la question du caractbre ultra vires des dispositions
du r~glement, par opposition au caractare discri-
minatoire de leur application, cette Cour ne l'est
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distinguished from the discriminatory nature of its
enforcement, this Court is not bound.

I am, however, of the opinion that the factual
situation in Polai cannot be applied to the decision
of the present appeal. As I have pointed out, what
was done in Polai was very different. There was a
separate self-contained residence which had for a
very long time been occupied by one family. Polai
took that self-contained one-family residence and
altered it by structural alterations at a cost of
$20,000 so that it was a building containing many
single family units which she rented to various
tenants and in which, therefore, she carried on a
business.

The appellant in the present case made no struc-
tural alterations whatsoever. The building when he
went into it contained a self-contained dwelling
unit and it still contains a self-contained dwelling
unit with exactly the same conveniences as before.
The appellant simply occupied it with two others
who contributed in some fashion to the upkeep of
the household. The only bar to his so doing is the
definition appearing in by-law 7625 in s. 2.32.7 of
a "dwelling unit" as being "a separate set of living
quarters designed or intended for use or used by an
individual or one family alone . ." and the defini-
tion of "family" in s. 2.36 as " . . . a group of two
or more persons living together and inter-related
by bonds of consanguinity, marriage or legal adop-
tion, occupying a dwelling unit . . .".

The power to enact the by-law in question, as I
have said, comes from s. 35(1) of The Planning
Act which in para. 1 authorizes by-laws for prohib-
iting the use of the land, in para. 2 for prohibiting
the erection or use of buildings, and in para. 4 for
regulating, inter alia, the character and use of
buildings.

I am in exact agreement with His Honour Judge
Hogg when he said that the by-law in question
restricted the occupation to "family" and then
defined "family" by reference to consanguinity,
marriage and adoption only, and so was not regu-
lating the use of the building but who used it. The
same view was reflected by Estey C.J.H.C., as he
then was, in giving reasons for the Divisional

aucunement.

J'estime cependant que les faits A l'origine de
l'affaire Polai rendent cet arr8t inapplicable en
I'esp6ce. Comme je l'ai soulign6, ce qui s'est pro-
duit dans cette affaire-IA est trbs diff6rent. Il
s'agissait d'une maison individuelle ind6pendante
qui avait 6t6 trbs longtemps habit6e par une seule
famille et que Mme Polai avait convertie, par suite
de transformations de structure au coat de
$20,000, en plusieurs logements ind6pendants
qu'elle louait A diffbrents locataires, A des fins
lucratives.

En l'esp6ce, I'appelant n'a absolument fait au-
cune transformation de structure. Quand il a
emm6nag6 dans l'immeuble en question, celui-ci y
contenait un logement ind6pendant qu'il contient
toujours avec les mimes commodit6s qu'avant.
Tout ce qu'a fait I'appelant c'est I'habiter avec
deux autres personnes qui participaient de quelque
fagon aux frais d'entretien du m6nage. Le seul
obstacle auquel il fait face r6side dans l'art. 2.32.7
du r6glement 7625 qui d6finit l'expression aloge-
ments comme <<une unit6 d'habitation ind6pen-
dante destin6e A l'usage d'une personne ou d'une
seule famille .. .s et dans l'art. 2.36 qui d6finit le
mot ((famille)) comme a ... un groupe compos6 de
deux personnes ou plus, vivant ensemble et li6es
par le sang, le mariage ou l'adoption 16gale, habi-
tant un logement ... .

Comme je l'ai d6jA indiqu6, le pouvoir d'6dicter
ce r6glement vient du par. 35(1) de The Planning
Act dont le sous-par. I autorise l'adoption de
r6glements interdisant l'usage d'un terrain, le sous-
par. 2, la construction ou l'usage de bAtiments et le
sous-par. 4 permet notamment de r6glementer la
destination et l'usage des bAtiments.

Je partage entibrement l'opinion de M. le juge
Hogg qu'en restreignant l'usage d'un logement A la
((famille)) et en d6finissant ensuite la ((famille)) par
r6f6rence A des liens cr66s par le sang, le mariage
et I'adoption, le riglement en question ne r6gle-
mente pas l'usage d'un bitiment mais d6termine
plut6t qui peut l'habiter. Le juge Estey, alors juge
en chef de la haute Cour, dans ses motifs expos6s
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Court, and Brooke J.A. in the Court of Appeal for
Ontario, although he was of the view, with which,
with respect, I disagree, that that court was bound
by the decision of this Court in Polai. Brooke J.A.
said:

I do not think personal qualification of this type or other
personal characteristics or qualities have ever been sug-
gested here as a proper basis for control of density or
any issue relevant to land use or land zoning. Such a
submission can only be supported on the basis of the
statement in the City of Toronto v. Polai to the effect
that municipalities are authorized to ensure the preser-
vation of better residential districts by requiring them to
be occupied by persons who are related (and not by
unrelated people). This is land zoning by people zoning
and is not within the scope of The Planning Act.

In all four courts in argument, the dire result of
such a restrictive provision as to the occupation of
property was pointed out. Estey C.J.H.C., as he
then was, put it well in his reasons when he said:

Both counsel admitted before this court that the effect
of such a provision of the By-law is to preclude the
sharing of rented accommodations by two adult persons
unrelated by blood or marriage, whether or not that
accommodation be an apartment. For example, students
attending a college in the Borough of North York, could
not as tenants share apartment accommodation in or
outside the college. There are endless examples, all of
which inexorably lead this court to the conclusion that
there are consequences which cannot reasonably be con-
sidered to have been in the mind of the enacting legisla-
ture, and which certainly were not within the contempla-
tion of the provincial legislature when it enacted s. 35 of
The Planning Act. Such possible consequences would
require the clearest possible language in the ensuing
legislation.

That circumstance was regarded as of no telling
effect by the Court of Appeal for Ontario, it being
said:

The by-law was not "aimed" at unmarried couples or
elderly widows or at any other particular individuals, or,
indeed at any other particular individuals, or, indeed at
anyone's moral conduct. As has been said in another
connection, consequential effects are not the same as
legislative subject matter.

au nom de la Cour divisionnaire, et le juge Brooke,
en Cour d'appel de l'Ontario, en sont venus A la
mime conclusion, bien que ce dernier ait estim6
cette cour-lA li6e par I'arrat Polai, opinion qu'avec
6gards, je ne partage pas. II a n6anmoins d6clar6:

[TRADUCTION] Je ne pense pas que des limitations
fond6es sur des caractbristiques ou qualit6s individuelles
de ce genre soient consid6r6es ici comme un fondement
approprie pour r6glementer soit la densit6 de la popula-
tion, soit les 616ments pertinents A l'usage d'un terrain
ou A son zonage. Cette these ne peut se fonder que sur
l'arrat City of Toronto v. Polai selon lequel les munici-
palitbs sont autorisbes A assurer le maintien de quartiers
r6sidentiels en exigeant qu'ils soient habit6s par des
personnes ayant des liens de parent6 (par opposition i
des 6trangers). Cette m6thode de zonage par habitants
autoris6s n'est pas permise par The Planning Act.

Devant les quatre instances judiciaires, on a
plaid6 l'effet n6faste de pareille disposition restric-
tive quant A l'occupation d'un logement. Le juge
Estey, alors juge en chef de la Haute Cour, I'a
expos6 clairement dans ses motifs:

[TRADUCTION] Les deux avocats ont reconnu devant la
cour que cette disposition du r&glement a pour effet
d'empacher deux personnes adultes non li6es par le sang
ou le mariage de partager un logement lou6, qu'il
s'agisse ou non d'un appartement. Par exemple, des
6tudiants fr6quentant l'universit6 A North York ne pour-
raient partager un appartement ni A l'int6rieur ni A
l'ext6rieur de l'universit6. 11 existe d'innombrables exem-
pies qui nous mnent tous A la conclusion inexorable
qu'il y a des cons6quences que le 16gislateur municipal
ne pouvait raisonnablement pas avoir i l'esprit et que le
l6gislateur provincial n'avait certainement pas envisa-
g6es lorsqu'il a 6dict6 l'art. 35 de The Planning Act.
Pour qu'une loi entraine de telles cons6quences, son
texte doit tre le plus clair possible.

La Cour d'appel de l'Ontario a consid6r6 que
cette circonstance 6tait sans grande importance;
elle a d6clar6:

[TRADUCTION] Le r6glement ne <vises pas les couples
non maries ni les veuves agees ni aucune autre personne
en particulier ni, en fait, la moralit6 de qui que ce soit.
Comme on l'a d6jA dit A propos d'autre chose, les effets
de la 16gislation ne sont pas la mime chose que son
objet.
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I am in agreement with the view as expressed so
aptly by Masten J.A. in Re Howard v. City of
Toronto8, at p. 575:

What is or is not in the public interest is a matter to be
determined by the judgment of the municipal council;
and what it determines, if in reaching its conclusion it
acted honestly and within the limit of its power, is not
open to review by the Court ...

The question of the relative balance of convenience or
detriment to different persons is a matter which the
Legislature has committed to the consideration and
determination of the municipal council, and their judg-
ment on that question, if bona fide exercised in what
they believe to be the public interest, will not be inter-
fered with by the Court: In re Inglis and City of
Toronto, 9 O.L.R. 562, per Anglin, J., at p. 568; Re
Mills and City of Hamilton (1907), 9 O.W.R. 731.

I also realize that the doctrine of unreasonable-
ness permitting the declaration of invalidity as to
municipal by-laws has, by virtue of the provisions
set out in The Municipal Act, lately been very
much limited but I point out that even as limited
the doctrine still exists and in Kruse v. Johnson,
supra, Lord Russell, in holding for a strong Divi-
sional Court that the particular by-law was not
ultra vires, said at pp. 99-100:

I do not mean to say that there may not be cases in
which it would be the duty of the Court to condemn
by-laws, made under such authority as these were made,
as invalid because unreasonable. But unreasonable in
what sense? If, for instance, they were found to be
partial and unequal in their operation as between differ-
ent classes; if they were manifestly unjust; if they dis-
closed bad faith; if they involved such oppressive or
gratuitous interference with the rights of those subject
to them as could find no justification in the minds of
reasonable men, the Court might well say, "Parliament
never intended to give authority to make such rules; they
are unreasonable and ultra vires." But it is in this sense,
and in this sense only, as I conceive, that the question of
unreasonableness can properly be regarded.

8 (1927), 61 O.L.R. 563.

Je partage l'opinion suivante, si habilement
exprim6e par le juge Masten dans l'arrat de la

Cour d'appel, Re Howard v. City of TorontoI, A la
p. 575:

[TRADUCTION] C'est au conseil municipal qu'il revient
de d6terminer si une question relkve de l'intbrat public;
sa d6cision, si elle est prise de bonne foi et dans le cadre
de ses pouvoirs, n'est pas susceptible de r6vision par la
cour ...

La d6termination des avantages et des inconv6nients
relatifs d'un rbglement pour diff6rentes personnes est
une question que le 16gislateur a confi6e au conseil
municipal. Son jugement sur ce point, s'il l'exerce de
bonne foi dans ce qu'il estime 8tre l'int6r~t public, ne
sera pas modifi6 par la cour: In re Inglis and City of
Toronto, 9 O.L.R. 562, le juge Anglin A la p. 568; Re
Mills and City of Hamilton (1907), 9 O.W.R. 731.

Je suis 6galement conscient de ce que la doctrine
du caractbre d6raisonnable qui permet de d6clarer
invalide un r6glement municipal en vertu des dis-
positions de The Municipal Act, a r6cemment 6t6
consid6rablement limit6e; je ferai cependant
remarquer que mbme limit6e, la doctrine subsiste
et que dans l'arrt Kruse v. Johnson, pr6cit6, lord
Russell, parlant au nom d'une forte majorit6 de la
Cour divisionnaire, a dit, aprbs avoir d6clar6 valide
le riglement A l'6tude dans cette affaire, (aux pp.
99 et 100):

[TRADUCTION] Je ne veux pas dire qu'il ne peut y avoir
de cas oa la cour aurait le devoir d'invalider des r6gle-
ments, faits en vertu du meme pouvoir que ceux-ci l'ont
66, en se fondant sur leur caractbre d6raisonnable. Mais
d6taisonnable en quel sens? On peut penser, par exem-
ple, A des raglements partiaux et d'application diff6rente
pour des cat6gories distinctes, A des r~glements manifes-
tement injustes, A des r6glements empreints de mauvaise
foi, A des r6glements entrainant une immixtion abusive
ou gratuite dans les droits des personnes qui y sont
assujetties, au point d'8tre injustifiables aux yeux d'un
homme raisonnable; la cour pourrait alors dire de Parle-
ment n'a jamais eu l'intention de donner le pouvoir
d'6tablir ces ragles; elles sont d6raisonnables et ultra
vires8. C'est en ce sens et uniquement en ce sens qu'il
faut, A mon avis, consid6rer la question du caractbre
dbraisonnable.

8 (1927), 61 O.L.R. 563.
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In view of the many possible inequitable
applications of the definition of "family" which I
have mentioned above, I am of the opinion that the
by-law in its device of adopting "family" as being
the only permitted occupants of a self-contained
dwelling unit comes exactly within Lord Russell's
words as to be found to be "such oppressive or
gratuitous interference with the rights of those
subject to them as could find no justification in the
minds of reasonable men" and, therefore, as Lord
Russell said, the legislature never intended to give
authority to make such rules and the device of
zoning by reference to the relationship of occu-
pants rather than the use of the building is one
which is ultra vires of the municipality under the
provisions of The Planning Act.

For these reasons, I would allow the appeal, set
aside the decision of the Court of Appeal for
Ontario, and affirm the acquittal by the County
Court Judge.

I am somewhat concerned as to the disposition
of costs. This is an appeal in a summary appeal
matter within s. 41 of the Supreme Court Act and
I am of the opinion that this Court has jurisdiction
to grant costs. Costs were not even mentioned in
the reasons for acquittal by the learned County
Court Judge. In the Divisional Court, it was said
"by reason of the nature of these proceedings, it
has not been the policy of this court to make any
disposition as to costs". In the Court of Appeal, it
was simply said "there will be no costs of these
proceedings" and with some reluctance I follow
the latter course.

The judgment of Martland and Ritchie JJ. was
delivered by

MARTLAND J. (dissenting)-I am in agreement
with the reasons for judgment delivered by Mac-
Kinnon, J.A., in the Court of Appeal.

With respect to the judgment of this Court in
Polai v. The Corporation of the City of Toronto9,

9 [1973] S.C.R. 38.

Vu les nombreuses injustices pouvant r6sulter de
la d6finition de <<famille, je pense qu'en retenant le
critbre de la Kfamille) pour d6finir les seuls occu-
pants autoris6s d'un logement ind6pendant, le
r6glement constitue pr6cis6ment un cas, pour
reprendre les mots de lord Russell, ad'immixtion
abusive ou gratuite dans les droits des personnes
qui y sont assujetties, au point d'8tre injustifiable
aux yeux d'un homme raisonnable. Donc, comme
le dit lord Russell, le 16gislateur n'a jamais eu
l'intention de donner le pouvoir d'6tablir ces r6gles
et le zonage 6tabli en fonction des liens qui unis-
sent les occupants d'un logement plutat qu'en fonc-
tion de l'usage du bitiment est ultra vires de la
municipalit6 aux termes des dispositions de The
Planning Act.

Pour ces motifs, je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arret de la Cour d'appel de
l'Ontario et de confirmer l'acquittement prononc6
par le juge de la Cour de comt6.

La question de l'adjudication des d6pens me
pr6occupe un peu. Il s'agit en l'esp6ce d'un pourvoi
relatif A une infraction punissable sur d6claration
sommaire de culpabilit6, entendu en vertu de l'art.
41 de la Loi sur la Cour suprime, et je suis d'avis
que cette Cour a comp6tence pour adjuger les
d6pens. Le juge de la Cour de comt6 qui a pro-
nonc6 l'acquittement n'en a meme pas parl6.
Quant A la Cour divisionnaire, elle a d6clar6 [TRA-
DUCTION] ((6tant donn6 la nature des pr6sentes
proc6dures, et conformbment A la politique suivie
par cette cour, il n'y aura aucune adjudication de
d6pens. Pour sa part, la Cour d'appel a simple-
ment indiqu6 que [TRADUCTION] <<il n'y aura
aucune adjudication de d6pens9 et c'est non sans
certaines r6ticences que je fais de m8me.

Le jugement des juges Martland et Ritchie a 6t6
rendu par

LE JUGE MARTLAND (dissident)-Je souscris
aux motifs de jugement du juge MacKinnon de la
Cour d'appel.

En ce qui concerne l'arrt de cette Cour, Polai
c. The Corporation of the City of Toronto9, m8me

9 [1973] R.C.S. 38.
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while it is true that the reasons for judgment in
this Court do not refer to the contention of counsel
for the appellant that the definition of "private
detached dwelling house" contained in Zoning
By-law No. 20623 was ultra vires of the munici-
pality to enact, that submission, which had been
rejected by the Court of Appeal, was made in
argument before this Court. Had it been success-
ful, the appellant would have been entitled to
succeed. The judgment of this Court, although not
in terms, rejected that argument. The definition of
"private detached dwelling house" in the zoning
by-law there in issue is very similar to the com-
bined effect of the definition of "dwelling unit"
and "family" in the by-law in issue in the present
case.

The definition of "private detached dwelling
house" in the by-law considered in the Polai case
was as follows:
the whole of a dwelling house occupied or capable of
being occupied by one person or two or more persons
related by bonds of consanguinity, marriage or legal
adoption, with or without one or more full-time domestic
servants.

The definition of "dwelling unit" and of "fami-
ly" in the by-law under consideration in the
present case is:
"Dwelling Unit" shall mean:
a separate set of living quarters designed or intended for
use or used by an individual or one family alone, and
which shall include at least one room and separate
kitchen and sanitary conveniences, with a private
entrance from outside or from a common hallway or
stairway inside.
"Family" means a group of two or more persons living
together and inter-related by bonds of consanguinity,
marriage or legal adoption, occupying a dwelling unit,
and shall include the following:

(a) Non-paying guests and domestic servants;
(b) A property owner living alone except for two
other persons not related;
(c) Not more than three foster children under the
care of a children's aid society approved by the Lieu-
tenant Governor in Council under the Child Welfare
Act, 1965.

The decision that the definition of "private
detached dwelling house" was intra vires of the
municipality in the Polai case leads to the conclu-

si les motifs de jugement de cette Cour ne font
effectivement pas allusion A l'argument de l'avocat
de l'appelante selon lequel la d6finition de [TRA-
DUCTION] ((maison d'habitation individuellen au
r~glement de zonage no 20623 6tait exorbitante des
pouvoirs de la municipalit6, cet argument, rejet6
par la Cour d'appel, avait n6anmoins 6t6 plaid6
devant cette Cour. S'il avait 6t6 accept6, I'appe-
lante aurait eu gain de cause. L'arr~t de cette
Cour rejette donc implicitement cette th6se. La
d6finition de ((maison d'habitation individuelle)
dans le r6glement de zonage alors en cause ressem-
ble beaucoup A l'effet combin6 de la d6finition de
[TRADUCTION] (logements et de [TRADUCTION]
((famille)) dans le r6glement de zonage en litige ici.

La d6finition de ((maison d'habitation indivi-
duellen dans le r6glement 6tudi6 dans Polai se lit
comme suit:
[TRADUCTION] une maison d'habitation occup6e, ou
susceptible de l'8tre, par une personne ou par deux ou
plusieurs personnes likes par le sang, le mariage ou
l'adoption 16gale, avec ou sans employ6s de maison A
plein temps.

La d6finition de (logements et de <<famille)) dans
le r6glement examin6 ici est la suivante:

[TRADUCTION] <<Logements signifie
une unit6 d'habitation ind6pendante destin~e A l'usage
d'une personne ou d'une seule famille et comprenant au
moins une pi6ce et une cuisine s6par6e de mime que des
installations sanitaires separees avec une entr6e priv6e
donnant sur l'ext6rieur ou sur un vestibule ou un escalier
communs A l'int~rieur.
((Famille)) d6signe un groupe compos6 de deux personnes
ou plus, vivant ensemble et li6es par le sang, le mariage
ou l'adoption 16gale, habitant un logement et comprend
en outre

a) des invit6s et des employ6s de maison;
b) un propri6taire vivant seul, mais logeant deux
autres personnes sans lien de parent6;
c) au maximum trois enfants plac6s en foyer nourri-
cier par une soci6t6 d'aide A l'enfance approuv6e par
le lieutenant gouverneur en conseil en vertu de la
Child Welfare Act, 1965.

Puisqu'on a d6cid6, dans Polai, que la municipa-
lit6 avait le pouvoir d'adopter la d6finition de
((maison d'habitation individuelles, il faut conclure
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sion that the definitions now in issue are also intra
vires of the respondent.

I also agree with MacKinnon J.A., that the
specific provisions of s. 35(1) of The Planning Act
empowered the respondent to enact the provisions
of By-law 7625 which apply in this case.

If the by-law was within the express powers of
the respondent to enact, as I think it was, and if it
was enacted bona fide, and there is no suggestion
that it was not, it is my view that a court should
not hold the by-law to be invalid because some of
the consequences of its application might be
regarded by the court as unreasonable. MacKin-
non J.A., cited a passage from the judgment of
Masten J.A., in Re Howard and City of Toronto 10,

at p. 575, as summarizing the principles applicable
in this case:

What is or is not in the public interest is a matter to
be determined by the judgment of the municipal council;
and what it determines, if in reaching its conclusion it
acted honestly and within the limit of its powers, is not
open to review by the Court: ...

The question of the relative balance of convenience or
detriment to different persons is a matter which the
Legislature has committed to the consideration and
determination of the municipal council, and their judg-
ment on that question, if bona fide exercised in what
they believe to be the public interest, will not be inter-
fered with by the Court: ...

The view expressed by Chief Justice Meredith in
Leitch v. Strathroy " at p. 669, is to the same
effect. It is as follows:

I have discussed the reasonableness of the course
which was taken by the council and have expressed the
opinion that it was reasonable, but I desire emphatically
to disclaim any jurisdiction in the Court to review the
action of a municipal council acting within its powers
and in good faith. Granting these two things, it is for the
council, and not for the Court, to determine whether an
arrangement which it enters into is a reasonable one.

I would dismiss the appeal, without costs.

Appeal allowed, no costs in the proceedings,
MARTLAND and RITCHIE JJ. dissenting.

10 (1927), 61 O.L.R. 563.
" (1923), 53 O.L.R. 665.

ici que l'intimbe en l'esp~ce avait le pouvoir de
promulguer les d6finitions litigieuses.

Je suis 6galement d'accord avec le juge MacKin-
non de la Cour d'appel que le par. 35(1) de The
Planning Act habilite sp6cifiquement l'intimbe A
6dicter les dispositions du r6glement 7625 applica-
ble en l'esp~ce.

Comme, A mon avis, l'intim6e avait express6-
ment le pouvoir d'6dicter le r6glement et comme
elle a agi de bonne foi, ce qui n'est pas mis en
doute, j'estime qu'un tribunal ne doit pas d6clarer
le r~glement invalide simplement parce qu'il consi-
dare que certains effets de son application seraient
d6raisonnables. Le juge MacKinnon cite un extrait
du jugement du juge Masten de la Cour d'appel
dans Re Howard and City of Toronto 10, A la p.
575, qui r6sume les principes applicables en
1'espbce:

[TRADUCTION] C'est au conseil municipal qu'il
revient de d6terminer si une question relve de l'intbrat
public; sa d6cision, si elle est prise de bonne foi et dans
le cadre de ses pouvoirs, n'est pas susceptible de r6vision
par la cour: ...

La d6termination des avantages et des inconv6nients
relatifs d'un r6glement pour diff6rentes personnes est
une question que le 16gislateur a confide au conseil
municipal. Son jugement sur ce point, s'il l'exerce de
bonne foi dans ce qu'il estime 8tre l'int6r~t public, ne
sera pas modifi6 par la cour: ...

L'opinion du juge en chef Meredith dans Leitch
v. Strathroy" A la p. 669 va dans le m~me sens.
Voici ce qu'il a 6crit:

[TRADUCTION] J'ai examin6 si les moyens pris par le
conseil 6taient raisonnables, et j'ai conclu qu'ils l'6taient.
Mais je tiens A souligner 6nergiquement que la cour
n'est pas comp6tente pour reviser la d6cision d'un conseil
municipal lorsqu'elle est prise de bonne foi et qu'elle
entre dans le cadre de ses pouvoirs. Ceci 6tant acquis,
c'est au conseil, et non A la cour, qu'il revient de
d6terminer si la mesure qu'il adopte est raisonnable.

Je suis d'avis de rejeter le pourvoi, sans d6pens.

Pourvoi accueilli sans adjudication de ddpens,
les juges MARTLAND et RITCHIE 6tant dissidents.

10 (1927), 61 O.L.R. 563.
11 (1923), 53 O.L.R. 665.
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Canadian Union of Public Employees Local
963 Appellant;

and

New Brunswick Liquor Corporation
Respondent.

1978: December 11; 1979: March 30.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF NEW

BRUNSWICK, APPEAL DIVISION

Labour relations - Interpretation - Jurisdiction of
Public Service Labour Relations Board - Replacement
of striking workers by management - Management
personnel doing work of bargaining unit personnel -
Public Service Labour Relations Act, R.S.N.B. 1973, c.
P-25, ss. 19, 102 (3).

During the course of a lawful strike the appellant
union complained that the respondent, the employer of
the union members, was replacing striking employees
with management personnel contrary to s. 102(3)(a) of
the Public Service Labour Relations Act, R.S.N.B.
1973, c. P-25. In fact management personnel had been
used to do work normally done by union personnel. The
issue centred on s. 102(3) of the Act in particular subs.
(a) which provides that "the employer shall not replace
the striking employees or fill their position with any
other employee." The Public Service Labour Relations
Board recognised the ambiguities of s. 102(3) but reject-
ed the employer's argument that the only intent of the
section was to ensure that the jobs remained open for
the employees after the strike was over. The Board's
view was that when the Legislature granted the right to
strike to public employees it intended through s. 102(3)
to restrict the possibility of picket-line violence by pro-
hibiting both strike breaking and picketing; an intention
which would be frustrated if the employer's argument
were accepted. The Appeal Division allowed an applica-
tion by the employer for certiorari and quashed the
decision of the Board, holding not only that s. 102(3) did
not prevent management from performing the functions
of striking employees but also considering the interpre-
tation of s. 102(3) as a preliminary or collateral matter
wrongly decided by the Board which thereby assumed a
jurisdiction that it did not have.

Held: The appeal should be allowed.

Le Syndicat canadien de la Fonction
publique, section locale 963 Appelant;

et

La Socith des alcools du
Nouveau-Brunswick Intimbe.

1978: 11 d6cembre; 1979: 30 mars.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR

SUPREME DU NOUVEAU-BRUNSWICK

Relations de travail - Interpritation - Compitence
de la Commission des relations de travail dans les
services publics - Remplacement des grivistes par des
cadres - Cadres accomplissant le travail des membres
de l'unitg de ndgociation - Loi relative aux relations
de travail dans les services publics, L.R.N.-B. 1973,
chap. P-25, art. 19, 102(3).

Au cours d'une grave licite, le syndicat appelant s'est
plaint que l'intimbe, employeur des membres syndiqu6s,
avait remplac6 des grbvistes par des cadres en contra-
vention de l'al. 102(3)a) de la Loi relative aux relations
de travail dans les services publics, L.R.N.-B. 1973,
chap. P-25. En fait, on a eu recours aux cadres pour
faire le travail normalement ex6cut6 par les membres
syndiqu6s. La question en litige tourne sur le par. 102(3)
de la Loi, particulibrement I'al. a) qui pr6voit que
ul'employeur ne doit pas remplacer les gr6vistes ou
attribuer leurs postes A d'autres employ6s*. La Commis-
sion des relations de travail dans les services publics a
reconnu l'ambiguit6 du par. 102(3), mais a rejet6 l'argu-
ment de l'employeur que le paragraphe vise uniquement
A garantir aux employ6s leurs emplois aprbs la gr6ve. La
Commission 6tait d'avis que lorsque le l6gislateur a
accord6 le droit de gr6ve aux employ6s des services
publics, il a voulu, par le par. 102(3), limiter la possibi-
lit6 de violence par suite d'un piquet de grave en interdi-
sant les briseurs de grave aussi bien que le piquet de
grave; on ne peut parvenir A ce but si l'on accepte
l'argument de l'employeur. La Division d'appel a
accueilli la demande de certiorari de l'employeur et
infirm6 la d6cision de la Commission. Elle a non seule-
ment d6cid6 que le par. 102(3) n'empichait pas les
cadres d'ex6cuter les fonctions des gr6vistes, mais que
l'interpr6tation de ce paragraphe 6tait une question pr&
liminaire ou accessoire que la Commission avait tran-
ch6e de faqon erron6e, s'attribuant de ce fait une comp6-
tence qu'elle n'avait pas.

Arrit: Le pourvoi doit 8tre accueilli.
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The language of "preliminary or collateral matter"
does not assist in the inquiry into the Board's jurisdic-
tion. The Board acquires its jurisdiction to consider a
complaint of violation of the Act under s. 19(1)(a). The
Board was asked by the parties to determine the com-
plaints in question and neither of them raised the juris-
dictional question, the employer in its reply only con-
tending that it had not in any way violated the provision
(s. 102(3)(a)). One cannot therefore suggest that the
Board did not have jurisdiction in the narrow sense to
enter upon an inquiry. The cases cited by the Appeal
Division do not have any application to this case. The
privative clause in s. 101 protects the decisions of the
Board made within jurisdiction and that section is clear
statutory direction that public sector labour matters be
promptly and finally settled by the Board. This would
dispose of the appeal were it not for the contention that
the Board's interpretation was 'patently unreasonable'.
Where as here the ambiguity of the section is obvious
there is no one interpretation which can be said to be
right. The interpretation by the Board cannot be said to
be "patently unreasonable". While it may appear so at
first glance if one draws too heavily on private sector
experience upon a careful reading of the Act and the
decisions below, the Board's interpretation is at least as
reasonable as the alternative interpretations suggested in
the Appeal Division.

Service Employee's International Union v. Nipawin
Union Hospital, [1975] 1 S.C.R. 382; Jacmain v.
Attorney General of Canada, [1978] 2 S.C.R. 15; Park-
hill Bedding and Furniture Ltd. v. International Mold-
ers & Foundry Workers Union of North America, Local
174 and Manitoba Labour Board (1961), 26 D.L.R.
(2d) 589; Farrell v. Workmen's Compensation Board
and Attorney General for British Columbia, [1962]
S.C.R. 48 referred to.

APPEAL from a judgment of the Supreme
Court of New Brunswick, Appeal Division', allow-
ing an application for certiorari and quashing a
decision of the Public Service Labour Relations
Board. Appeal allowed, order and decision of the
Board restored.

James A. DiPaolo, for the appellant.

David M. Norman, Q.C., for the respondent.

'(1978), 21 N.B.R. (2d) 441.

Parler de aquestion prbliminaire ou accessoire> ne
facilite pas la d6termination de la comp6tence de la
Commission. C'est l'al. 19(1)a) qui donne comp6tence A
la Commission en matibre de plainte pour violation de la
Loi. Les parties ont demand6 A la Commission de sta-
tuer sur les plaintes en question et aucune d'elles n'a
soulev6 la question de la comp6tence; I'employeur a
simplement affirm6 en r6ponse qu'il n'avait en aucune
fagon viol6 l'al. 102(3)a). On ne peut donc pas pr6tendre
que la Commission n'avait pas comp6tence dans le sens
strict de proc6der A une enquite. La jurisprudence cit6e
par la Division d'appel n'est aucunement pertinente en
l'esp~ce. La clause privative de l'art. 101 protbge les
d6cisions de la Commission lorsqu'elles relkvent de sa
comp6tence et cet article r6vble clairement que les diff6-
rends du travail dans le secteur public doivent 8tre r6gl6s
promptement et en dernier ressort par la Commission.
Ceci suffirait pour trancher le pourvoi si ce n'6tait de la
pr6tention que l'interpr6tation de la Commission 6tait
((manifestement d6raisonnable. Lorsque, comme en l'es-
pice, I'ambiguit6 de l'article est 6vidente, il n'y a pas
une interpr6tation unique dont on puisse dire qu'elle soit
la bonne. On ne peut pas dire de l'interpr6tation de la
Commission qu'elle est smanifestement d6raisonnables.
Bien que cela semble 8tre le cas, A premibre vue, si l'on
6tablit une comparaison trop 6troite avec le secteur priv6
apres une lecture attentive de la Loi et des d6cisions des
tribunaux d'instance infbrieure, l'interpr6tation de la
Commission est tout au moins aussi raisonnable que les
autres interpr6tations propos6es par la Division d'appel.

Jurisprudence: Union internationale des employds des
services c. Nipawin Union Hospital, [1975] 1 R.C.S.
382; Jacmain c. Procureur general du Canada, [1978] 2
R.C.S. 15; Parkhill Bedding and Furniture Ltd. v.
International Molders & Foundry Workers Union of
North America, Local 174 and Manitoba Labour Board
(1961), 26 D.L.R. (2d) 589; Farrell c. Workmen's
Compensation Board et Procureur ggndral de la
Colombie-Britannique, [1962] R.C.S. 48.

POURVOI A l'encontre d'un arrat de la Division
d'appel de la Cour supreme du Nouveau-Bruns-
wick', qui a accueilli une demande de certiorari et
infirm6 une d6cision de la Commission des rela-
tions de travail dans les services publics. Pourvoi
accueilli, ordonnance et d6cision de la Commission
r6tablies.

James A. DiPaolo, pour l'appelant.

David M. Norman, c.r., pour l'intim6e.

'(1978), 21 N.B.R. (2d) 441.
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The judgment of the Court was delivered by

DICKSON J.-On August 22, 1977, during the
course of a lawful strike, the Canadian Union of
Public Employees, Local 963, laid a complaint
with the Public Service Labour Relations Board of
New Brunswick, pursuant to the Public Service
Labour Relations Act, R.S.N.B. 1973, c. P-25, s.
19. The Union complained that the New Bruns-
wick Liquor Corporation, the employer of their
members, was replacing striking employees with
management personnel contrary to s. 102(3)(a) of
the Act. The Liquor Corporation denied the com-
plaint and countered with a complaint against the
Union, alleging picketing in violation of s.
102(3)(b) of the Act.

The two complaints were heard at the same
time. The Board found the employer's complaint
to be well-founded, and an appropriate order was
made requiring the Union to cease and desist its
then current picketing practices. The employer's
complaint against the Union is, therefore, no
longer of concern. The Union complaint against
the employer is another matter. It has given rise to
some considerable difficulty and is the subject of
the appeal now before the Court.

The facts of the case are brief and simply stated,
by agreement of the parties before the Board:

Agreements as to the Complaint by the Union against
Management
(1) Management personnel are and have been doing

the work of bargaining unit personnel at the Fred-
ericton warehouse since August 19, 1977.

(2) The Manager of Store No. 60 in Fredericton, N.B.
opened that store and filled an order for a licensee
at some unspecified date since August 19, 1977.

(3) All liquor received and sold in the Province by the
New Brunswick Liquor Corporation is processed
through bargaining unit personnel in normal cir-
cumstances. Managers do sometimes participate in
sales.

The centre of the controversy is the interpreta-
tion of s. 102(3) of the Public Service Labour
Relations Act:

Le jugement de la Cour a 6t6 rendu par

LE JUGE DICKSON-Le 22 aofit 1977, au cours
d'une grave licite, le Syndicat canadien de la Fonc-
tion publique, section locale 963, a d6pos6 une
plainte auprbs de la Commission des relations de
travail dans les services publics du Nouveau-
Brunswick en vertu de l'art. 19 de la Loi relative
aux relations de travail dans les services publics,
L.R.N.-B. 1973, chap. P-25. Aux termes de cette
plainte, le syndicat a all6gu6 que la Soci6t6 des
alcools du Nouveau-Brunswick, I'employeur, avait
remplac6 des gr6vistes par des cadres en contra-
vention de l'al. 102(3)a) de la Loi. La Soci6t6 des
alcools a d6menti cette all6gation et d6pos6 une
plainte contre le Syndicat parce qu'il avait orga-
nis6 un piquet de grave en violation de l'al.
102(3)b) de la Loi.

Les deux plaintes ont 6t6 entendues ensemble.
La Commission a conclu au bien-fond6 de la
plainte de l'employeur et a ordonn6 au Syndicat de
mettre fin au piquet de grave en cours. La plainte
d6pos6e par l'employeur contre le Syndicat n'est
donc plus en litige. Il en va tout autrement de la
plainte d6pos6e par le Syndicat contre l'employeur.
Elle a suscit6 de nombreuses difficult6s et fait
l'objet du pr6sent pourvoi.

L'expos6 conjoint soumis A la Commission par
les parties 6nonce clairement et succinctement les
faits:
[TRADUCTION] Faits admis au sujet de la plainte
diposge par le Syndicat contre la Direction
(1) Les cadres accomplissent le travail des membres de

l'unit6 de n6gociation A l'entrep6t de Fredericton
depuis le 19 aofit 1977.

(2) Le directeur de la succursale no 60 de Fredericton
(N.-B.) a ouvert cette succursale et a rempli la
commande d'un titulaire de permis A une date non
pr6cisbe, aprbs le 19 aofit 1977.

(3) Normalement, la r6ception et la vente des boissons
alcooliques dans la province par la Soci6t6 des
alcools du Nouveau-Brunswick sont effectu6es par
les membres de l'unit6 de n6gociation. Les cadres
participent parfois aux ventes.

Le ca ur de la controverse est l'interpr6tation du
par. 102(3) de la Loi relative aux relations de
travail dans les services publics:

229[ 1979]12 R.C.S. S.C.F.P. C. SOCIETE DES ALCOOLS DU N.-B. Le Juge Dickson



C.U.P.E. V. N.B. LIQUOR CORPORATION Dickson J.

102(3) Where subsection (1) and subsection (2) are
complied with employees may strike and during the
continuance of the strike

(a) the employer shall not replace the striking
employees or fill their position with any other
employee, and
(b) no employee shall picket, parade or in any
manner demonstrate in or near any place of business
of the employer.

On one point there can be little doubt-section
102(3)(a) is very badly drafted. It bristles with
ambiguities. Mr. Justice Limerick of the New
Brunswick Appeal Division, in the course of his
reasons in the present litigation, said: "Four possi-
ble interpretations immediately come to mind."

The Public Service Labour Relations Board

In argument before the Public Service Labour
Relations Board, counsel for the employer con-
tended that the words "with any other employee"
referred to the word "replace" as well as the words
"fill their positions". He went on to argue that the
activities of the employer were not a violation of
the Act, because management personnel are not
"employees" as defined in the Public Service
Labour Relations Act. Seven different classes of
people are excluded from the definition of
"'employee" in s.1 of the Act, including "(g) a
person employed in a managerial or confidential
capacity." Counsel buttressed his argument by a
reference to s. 6 of the Act which reads:

6(1) Nothing in this Act affects the right of the employ-
er to determine the organization of the Public Service
and to assign duties to and classify positions therein.

6(2) Subject to paragraph 102(3) (a), nothing in this
Act affects the right of the employer to engage private
contractors or contract work out for any purpose
whatsoever.

Whereas the right to contract out in s. 6(2) is
expressly restricted by reference to s. 102(3)(a), s.

102(3) Les employ6s peuvent faire la grve lorsqu'ils se
sont conform6s au paragraphe (1) et au paragraphe (2)
et pendant toute la dur6e de la grbve

a) l'employeur ne doit pas remplacer les gr~vistes ou
attribuer leurs postes A d'autres employ6s, et

b) les employ6s ne doivent pas participer A un piquet
de grbve, A un d6fil6 ou A quelque d6monstration que
ce soit A I'6tablissement de l'employeur ou prbs de cet
6tablissement.

Au d6part, le moins que l'on puisse dire est que
l'al. 102(3)a) est trbs mal r6dig6. Il est h6riss6
d'ambiguit6s. Dans ses motifs de jugement en l'es-
p6ce, le juge Limerick de la Division d'appel du
Nouveau-Brunswick a d6clar6: [TRADUCTION]
((Quatre interpr6tations possibles viennent imm6-
diatement A l'esprit.>

La Commission des relations de travail dans les
services publics

Dans sa plaidoirie devant la Commission des
relations de travail dans les services publics, I'avo-
cat de l'employeur pr6tend que les mots A d'autres
employbs> se r6frent autant au mot ((remplacer)
qu'A l'expression ((attribuer leurs postess. II all~gue
que l'employeur n'a pas contrevenu A la Loi par
son activit6 parce que les cadres ne sont pas des
employ6s au sens de la Loi relative aux relations
de travail dans les services publics. L'article 1 de
la Loi exclut de la d6finition d'vemploye sept
cat6gories de personnes, y compris ag) une per-
sonne qui est pr6pos6e A la gestion ou d des
fonctions confidentielless. Pour 6tayer son argu-
ment, l'avocat a invoqu6 l'art. 6 de la Loi, dont
voici le texte:
6(1) Aucune disposition de la pr6sente loi ne porte
atteinte au droit que poss6de l'employeur de d6terminer
comment doivent etre organis6s les services publics, de
fixer les fonctions affbrentes aux postes et de classer ces
derniers.
6(2) Sous r6serve de l'alin6a 102(3)a), aucune disposi-
tion de la pr6sente loi ne porte atteinte au droit que
posside l'employeur d'engager des entrepreneurs priv6s
ou de passer des march6s avec des entrepreneurs pour
faire effectuer des travaux A quelque fin que ce soit.

Etant donn6 que le par. 6(2) assujettit express6-
ment aux dispositions de l'al. 102(3)a) le droit de
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6(1), in the employer's view, gave him the right to
assign to management personnel the duties other-
wise performed by the striking employees. The
Board rejected this view. The words "assign duties
to", the Board considered, must be read with the
words with which they were associated, namely,
"determine the organization" and "classify posi-
tions". In that context "assign duties to" could
only refer to the "sort of head office activity that
lays out organizational tables, job descriptions and
matters of that sort." Although the Appeal Divi-
sion of the Supreme Court of New Brunswick
reversed the Board, the Appeal Division equally
found "no merit" in this argument of the employ-
er. The Appeal Division took the further point that
the section empowers the employer to "assign
duties to .... positions therein" and not to person-
nel. More specifically, it does not confer upon the
employer the right to assign duties to personnel
who did not occupy the appropriate classified posi-
tions. I agree with the Appeal Division and the
Board that the s. 6(1) argument does not assist the
employer in the interpretation of s. 102(3)(a).

The major argument of the employer before the
Board was that to which I have alluded, quite
simply that the phrase "with any other employee"
in s. 102(3)(a) covered both earlier branches of
that paragraph, i.e. "replace the striking
employees" or "fill their position". The only intent
of the section, on this view, was to ensure that the
jobs remained open for the employees after the
strike was over. This interpretation was rejected by
the Board. It was the opinion of the Board that
when the Legislature saw fit to grant the right to
strike to public employees, it intended through the
enactment of s. 102(3) to restrict the possibility of
picket-line violence by prohibiting strikebreaking,
on the one hand, and picketing, on the other. This
apparent intention, the Board held, would be frus-
trated if the words "with any other employee"
were to be interpreted as modifying "replace" as
well as "fill their position", "for in that case there
would be nothing to stop the Employer from
replacing the strikers with anyone not coming

l'employeur de passer des march6s avec des entre-
preneurs, le par. 6(1), selon l'employeur, lui donne
le droit de confier les fonctions des grbvistes A des
cadres. La Commission a rejet6 cette these. Elle a
consid6r6 que les mots (fixer les fonctionse
devaient Stre interpr6t6s en corr6lation avec les
expressions ((d6terminer comment doivent 6tre
organises)) et a(classer [les postes]. Dans ce con-
texte, les mots (fixer les fonctionse d6signent uni-
quement [TRADUCTION] ecette activit6 de l'admi-
nistration centrale qui 61abore les organigrammes,
les descriptions de postes et autres sujets sembla-
bless. Bien qu'elle ait infirm6 la d6cision de la
Commission, la Division d'appel de la Cour
supreme du Nouveau-Brunswick a 6galement
conclu que cette these de l'employeur n'6tait opas
fond6e. La Division d'appel a aussi fait remarquer
que 1'article autorise l'employeur A (fixer les fonc-
tions aff6rentes aux postes> et non aux membres
du personnel. Plus pr6cis6ment, I'article ne donne
pas A l'employeur le droit d'attribuer des fonctions
aux employ6s qui n'occupent pas les postes de la
cat6gorie appropri6e. Je partage l'opinion de la
Division d'appel et de la Commission selon laquelle
I'argument fond6 sur le par. 6(1) n'est d'aucun
secours A l'employeur dans l'interpr6tation de l'al.
102(3)a).

Le principal argument de I'employeur devant la
Commission se limite A la these, A laquelle j'ai d6jA
fait allusion, que l'expression A d'autres employ6s>
se rapporte aux deux interdictions mentionn6es
dans l'alin6a, savoir oremplacer les gr6vistes ou
sattribuer leurs postes>. De ce point de vue, I'arti-
cle vise uniquement A garantir aux employ6s leurs
emplois aprbs la gr~ve. La Commission n'a pas
retenu cette interpr6tation. Elle a conclu que lors-
que le 16gislateur a d6cid6 d'accorder le droit de
grbve aux employ6s des services publics, il a voulu,
par l'adoption du par. 102(3), limiter la possibilit6
de violence par suite d'un piquet de grve en
interdisant, d'une part, les briseurs de grbve et,
d'autre part, le piquet de grbve meme. La Com-
mission a jug6 qu'on ne pourrait parvenir A ce but
manifeste si les mots (A d'autres employbs.
devaient se rapporter A la fois A (remplacers et A
((attribuer leurs postess, [TRADUCTION) ((car, dans
ce cas, rien n'emp~cherait I'employeur de rempla-
cer les gr6vistes par des personnes qui n'entrent
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within the definition of 'employee' in the Public
Service Labour Relations Act . . . . The result of
such an interpretation would be that the strikers
would have been deprived of their right to picket,
but the employer would not have been deprived of
the right to employ strike-breakers." The Board
recognized the reach of their decision: "In coming
to this conclusion we have been mindful of the fact
that the result of our decision will force the
Employer to close down some of the operations
which are now being carried on and that this may
have far reaching effects." The Board ordered the
employer to refrain from the use of management
personnel do do work normally done by the mem-
bers of the bargaining unit in any of the employ-
er's places of business.

Before entering upon a discussion of the con-
flicting interpretations of s. 102(3)(a) found in the
judgments in the Court of Appeal, there is the
critical characterization of the interpretation of s.
102(3) as a "preliminary or collateral matter" by
that court, in the reasons of Mr. Justice Limerick:

The Board is empowered to inquire into a complaint
that the employer has failed to observe a prohibition in
the Act and not to determine what is prohibited by the
Act or to interpret it except as necessary to determine its
jurisdiction.

Two questions are therefore raised by the complaint,
1. Does the Act prohibit management personnel

replacing striking employees? and if so

2. Did management personnel replace employees?
It is the latter question which is the subject matter of
the complaint and the primary matter for enquiry by the
Board. The first question is a condition precedent to and
collateral to determining the second.

It is true the Board must determine the first question
to vest itself with the jurisdiction to enquire into the
second, but it is equally true the Board cannot by
wrongly deciding the first question confer a jurisdiction
on itself it cannot otherwise acquire. See judgment of
Pigeon J. in Roland Jacmain v. The Attorney General
of Canada et al., 30th September, 1977 (S.C.C.), (not
yet reported). See also Jarvis v. Associated Medical
Services Ltd. et al. (1964), 44 D.L.R. (2d) 407 et seq.
(S.C.C.), and Parkhill Bedding & Furniture Ltd. v.
International Molders & Foundry Workers Union of

pas dans le cadre de la d6finition du mot <<employ&)

selon la Loi relative aux relations de travail dans
les services publics. . . . Cette interpr6tation aurait
pour effet de priver les gr6vistes de leur droit de
faire un piquet de grave sans pour autant priver
l'employeur du droit d'avoir recours A des briseurs
de grbves. La Commission a reconnu la port6e de
sa d6cision: [TRADUCTION] <<Nous sommes cons-
cients que notre d6cision obligera l'employeur A
interrompre certaines activit6s qu'il a poursuivies
jusqu'A maintenant et que cela peut avoir de
graves cons6quences.)) La Commission a ordonn6 A
l'employeur de cesser d'avoir recours aux cadres
pour faire faire le travail normalement ex6cut6 par
les membres de l'unit& de n6gociation et ce, dans
tous ses 6tablissements.

Avant d'aborder l'6tude des interpr6tations con-
tradictoires de l'al. 102(3)a) dans les jugements de
la Cour d'appel, il y a lieu d'examiner un point
crucial, savoir que, dans ses motifs, le juge Lime-
rick a consid6r6 l'interpr6tation du par. 102(3)
comme une (question pr6liminaire ou accessoireo:

[TRADUCTION] La Commission est habilit6e A tenir
une enquite sur toute plainte portant que l'employeur
n'a pas observi une interdiction pr6vue dans la Loi, mais
non pour d6terminer ce que la Loi interdit ni pour
interpr6ter cette dernibre A moins que cela ne soit n6ces-
saire pour d6terminer si elle a comp6tence.

La plainte soulAve donc deux questions:

1. La Loi interdit-elle de remplacer les gr6vistes par
des cadres? et, dans l'affirmative,

2. Des cadres ont-ils remplac6 des employ6s?

C'est cette dernibre question qui a donn6 lieu A la plainte
et qui constitue le principal objet de l'enquate de la
Commission. La premibre question 6nonce une condition
pr6alable et accessoire A toute d6cision relative A la
seconde.

11 est vrai que la Commission doit d'abord trancher la
premiere question pour avoir comp6tence A l'6gard de la
deuxiame, mais il est 6galement vrai que la Commission
ne peut, en rendant une d6cision erron6e sur la premidre
question, s'attribuer une comp6tence qu'elle n'aurait pas
autrement. Voir le jugement du juge Pigeon dans
Roland Jacmain c. Procureur g~ndral du Canada et
autres, 30 septembre 1977 (C.S.C.), (encore in6dit).
Voir 6galement Jarvis v. Associated Medical Services
Ltd. et al. (1964), 44 D.L.R. (2d) 407 et suiv., (C.S.C.)
et Parkhill Bedding & Furniture Ltd. v. International
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North America, Local 174 and Manitoba Labour Board
(1961) 26 D.L.R. (2d) 589 at 593.

With respect, I do not think that the language of
"preliminary or collateral matter" assists in the
inquiry into the Board's jurisdiction. One can, I
suppose, in most circumstances subdivide the
matter before an administrative tribunal into a
series of tasks or questions and, without too much
difficulty, characterize one of those questions as a
"preliminary or collateral matter". As Wade sug-
gests in his Administrative Law (4th ed., 1977) at
p. 245, questions of fact will naturally be regarded
as "the primary and central questions for deci-
sion", whereas the "prescribed statutory ingredi-
ents will be more readily found to be collateral".
This is precisely what has occurred in this case, the
existence of the prohibition described in the statute
becoming the "collateral matter", and the facts
possibly constituting breach of the prohibition,
however interpreted, the "primary matter for
enquiry". Underlying this sort of language is, how-
ever, another and, in my opinion, a preferable
approach to jurisdictional problems, namely, that
jurisdiction is typically to be determined at the
outset of the inquiry.

The question of what is and is not jurisdictional
is often very difficult to determine. The courts, in
my view, should not be alert to brand as jurisdic-
tional, and therefore subject to broader curial
review, that which may be doubtfully so.

Broadly speaking, the Public Service Labour
Relations Board acquires its jurisdiction to con-
sider a complaint of violation of the Act under s.
19(1) (a):
19(1) The Board shall examine and inquire into any
complaint made to it that the employer, or any person
acting on its behalf, or that an employee organization, or
any person acting on its behalf, or any other person, has
failed

(a) to observe any prohibition or to give effect to any
provision contained in this Act or the regulations under
this Act.

The parties before the Board, a separate
employer identified in the Act, and a bargaining

Molders & Foundry Workers Union of North America,
Local 174 and Manitoba Labour Board (1961) 26
D.L.R. (2d) 589, A la p. 593.

Avec 6gards, je ne pense pas que parler de
((question prbliminaire ou accessoire)) facilite la
d6termination de la comp6tence de la Commission.
Je pense que l'on peut subdiviser presque toutes les
affaires soumises A un tribunal administratif en
plusieurs points ou questions et en qualifier un,
probablement sans trop de difficult6s, de ((question
pr6liminaire ou accessoire)). Comme le suggbre
Wade dans son ouvrage Administrative Law (4*
6d. 1977) A la p. 245, les questions de fait sont
naturellement consid6r6es comme [TRADUCTION]
les questions primordiales et fondamentales A

tranchers alors que [TRADUCTION] (des conditions
l6gales sont plut6t consid6r6es comme accessoiress.
C'est exactement ce qui s'est produit en l'espbce,
oil l'interdiction d6crite dans la Loi est devenue
une ((question accessoire)) et les faits pouvant cons-
tituer une violation de l'interdiction, quelle que soit
son interpr6tation, le (principal objet de l'enquetes.
Cependant, sous-jacente A ce genre d'6nonc6, se
situe une autre approche des probl6mes de comp6-
tence qui me paralt pr6f6rable, savoir, que la
comp6tence doit ordinairement 8tre 6tablie au
d6but de l'enquete.

11 est souvent trbs difficile de d6terminer ce qui
constitue une question de comp6tence. A mon avis,
les tribunaux devraient 6viter de qualifier trop
rapidement un point de question de comp6tence, et
ainsi de l'assujettir A un examen judiciaire plus
6tendu, lorsqu'il existe un doute A cet 6gard.

G6n6ralement parlant, c'est l'al. 19(1)a) qui
donne comp6tence A la Commission des relations
de travail dans les services publics en matibre de
plainte pour violation de la Loi:
19(1) La Commission doit faire un examen et une
enquate au sujet de toute plainte qui lui est soumise et
selon laquelle l'employeur, ou son repr6sentant, ou une
association d'employ6s, ou son repr6sentant, ou toute
autre personne

a) n'a pas observ6 une interdiction prbvue par la
pr6sente loi ou par ses r6glements d'application ou n'a
pas donn6 effet A une disposition de ces textes.

Les parties devant la Commission, un employeur
distinct mentionn6 dans la Loi et un agent n6go-
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agent duly certified under the Act, were certainly
those entitled to initiate the inquiry according to
s.19(l), and to be parties to that inquiry. The
general subject-matter of the dispute between the
parties unquestionably fell within the confines of
the Act, that is, the situation of a strike by
employees which is considered lawful by the very
provisions of the Act. The Board was asked by the
parties to determine whether certain activities of
the Union and of the employer during that lawful
strike were in violation of a prohibition in the Act,
i.e. s. 102(3). The Union took no jurisdictional
objection to the ban on picketing contrary to s.
102(3)(b), nor did the employer. The employer, in
its reply to the Union complaint of violation of s.
102(3)(a), only contended that the Liquor Corpo-
ration "has not in any way violated" that provi-
sion. One cannot therefore suggest that the Board
did not have "jurisdiction in the narrow sense of
authority to enter upon an inquiry": Service Em-
ployees' International Union v. Nipawin Union
Hospital2 , at p. 389.

On this view of the matters before the Board, it
is difficult to conceive how the existence of the
prohibition, can be a question "preliminary" to the
Board's jurisdiction, in the sense of determining
the scope of the Board's capacity to hear and
decide the issues before them. Thus, the cases cited
by the Court of Appeal in support of their view do
not have any application in the case at bar. In
Jacmain v. Attorney General of Canada', the
adjudicator's characterization of the employer's
action as a disciplinary dismissal, or a rejection for
unsuitability, could be seen as crucial to his ability
even to enter upon a consideration of the griev-
ance. In Parkhill Bedding and Furniture, supra,
the issue was whether the Board could hear the
Union's application under the successor rights
provisions of the Manitoba Labour Relations Act
and, therefore, rule the purchaser of the defunct
company's assets bound by the existing agreement.
Had the Board not found the purchaser to be a
"successor" employer, then the Union would have
had to apply anew for certification under the
normal certification procedures. In the Jarvis case,

2 [197511 S.C.R. 382.
' [1978] 2 S.C.R. 15.

ciateur dfiment accr6dit6 en vertu de la Loi, sont
certainement habilit6es, aux termes du par. 19(1),
A amorcer une proc6dure d'enquete et A y partici-
per. 11 ne fait aucun doute que l'objet g6n6ral du
litige opposant les parties relbve des dispositions de
la Loi, savoir le statut d'une grave d'employbs qui
est licite aux termes mimes de cette loi. Les
parties ont demand6 A la Commission d'6tablir si
certaines activit6s du Syndicat et de I'employeur
durant cette grave 16gale contreviennent A l'inter-
diction pr6vue au par. 102(3) de la Loi. Ni le
Syndicat ni l'employeur n'ont soulev6 d'exception
d'incomp6tence vis-A-vis de l'interdiction de parti-
ciper A un piquet de grave pr6vue A l'al. 102(3)b).
En r6ponse A la plainte du Syndicat all6guant que
l'employeur avait viol6 l'al. 102(3)a), ce dernier a
simplement affirm6 que la Soci6t6 des alcools n'a
[TRADUCTION] ((en aucune fagon viol6 cette dis-
position. On ne peut donc pas pr6tendre que la
Commission n'avait pas scomp6tence dans le sens
strict du pouvoir de proc6der A une enqu8teD:
Union internationale des employds des services c.
Nipawin Union Hospital2, A la p. 389.

Si l'on d6finit ainsi les points soumis A la Com-
mission, on comprend difficilement comment
l'existence d'une interdiction peut 8tre consid6r6e
comme une question ((pr6liminaire)) A la compe-
tence de la Commission, en ce sens qu'il faudrait
d6terminer l'6tendue du pouvoir de cette dernidre
d'entendre et de trancher les points en litige qui lui
sont soumis. En cons6quence, la jurisprudence
cit6e par la Cour d'appel A l'appui de son opinion
n'est aucunement pertinente en l'esp6ce. Dans l'af-
faire Jacmain c. Procureur gendral du Canada , le
fait que l'arbitre ait qualifi6 l'acte de l'employeur
de renvoi disciplinaire, ou de renvoi pour inapti-
tude, pouvait 8tre consid6r6 comme d6terminant
vis-A-vis de sa comp6tence A connaitre du grief.
Dans l'affaire Parkhill Bedding and Furniture,
pr6cit6e, il s'agissait de d6terminer si la Commis-
sion pouvait entendre la requate du Syndicat en
vertu des droits du successeur pr6vus A The
Labour Relations Act du Manitoba et, en cons6-
quence, juger que l'acheteur des biens de la com-
pagnie dissoute 6tait li6 par la convention en
vigueur. Si la Commission n'avait pas conclu que

2 [1975] 1 R.C.S. 382.
3 [1978] 2 R.C.S. 15.
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the interpretation given to the Ontario Labour
Relations Act by this Court was that the unfair
practice provisions of that Act were only intended
to benefit persons who were "employees" as
defined by the Act. In this context, the Board's
finding that Mrs. Jarvis was not an "employee"
left the Board without jurisdiction to inquire into
whether she was dismissed contrary to the Act, or
to exercise its remedial powers of reinstatement. In
each of these cases, at the threshold of the inquiry,
the Board or the adjudicator had to determine
whether the case before them was one of the kind
upon which the empowering statute permitted
entering an inquiry.

At this stage, it is important to have in mind the
privative clause found in s.101 of the Act, which
protects the decisions of the Board made within
jurisdiction. Section 101 reads:

101(1) Except as provided in this Act, every order,
award, direction, decision, declaration, or ruling of the
Board, the Arbitration Tribunal or an adjudicator is
final and shall not be questioned or reviewed in any
court.

101(2) No order shall be made or process entered, and
no proceedings shall be taken in any court, whether by
way of injunction, certiorari, prohibition, quo warranto,
or otherwise, to question, review, prohibit or restrain the
Board, the Arbitration Tribunal or an adjudicator in any
of its or his proceedings.

Section 101 constitutes a clear statutory direction
on the part of the Legislature that public sector
labour matters be promptly and finally decided by
the Board. Privative clauses of this type are typi-
cally found in labour relations legislation. The
rationale for protection of a labour board's deci-
sions within jurisdiction is straightforward and
compelling. The labour board is a specialized tri-
bunal which administers a comprehensive statute
regulating labour relations. In the administration
of that regime, a board is called upon not only to
find facts and decide questions of law, but also to
exercise its understanding of the body of jurispru-

I'acheteur 6tait un employeur usuccesseurs, le syn-
dicat aurait 6t6 oblig6 de demander une nouvelle
accr6ditation par la proc6dure ordinaire. Dans I'af-
faire Jarvis, cette Cour a interpr6t6 les dispositions
de The Labour Relations Act de l'Ontario relati-
ves aux pratiques dbloyales comme au seul avan-
tage des personnes qui 6taient des ((employes, au
sens de la Loi. Dans ce contexte, en jugeant que
Mmn Jarvis n'6tait pas une ((employe)), la Commis-
sion perdait toute comp6tence pour tenir une
enqu8te visant A d6terminer si elle avait 6t6 cong6-
dibe en contravention de la Loi ou pour ordonner
sa r6int6gration. Dans chacun de ces cas, la Com-
mission ou l'arbitre devait, au d6but de l'enqu8te,
d6terminer si le litige devant lui pouvait faire
l'objet d'une enqu8te, en vertu de la loi habilitante.

I est important A ce stade de faire 6tat de la
clause privative de l'art. 101 de la Loi qui protege
les d6cisions de la Commission lorsqu'elles rel6vent
de sa comp6tence:

101(1) Sous r6serve des dispositions contraires de la
pr6sente loi, toute ordonnance, sentence, directive, d6ci-
sion ou d6claration de la Commission, du Tribunal
d'arbitrage ou d'un arbitre, est d6finitive et ne peut 6tre
contest6e devant aucun tribunal ni revis6e par aucun
tribunal.

101(2) Aucune ordonnance ne peut 6tre rendue, aucune
action intent6e et aucune proc6dure entam6e devant un
tribunal, par voie d'injonction, de certiorari, de prohibi-
tion, de quo warranto, ou autrement, pour contester,
reviser, supprimer ou restreindre les pouvoirs de la
Commission, du Tribunal d'arbitrage ou d'un arbitre
dans l'une quelconque de leurs proc6dures.

L'article 101 r6vble clairement la volont6 du 16gis-
lateur que les diff6rends du travail dans le secteur
public soient r6gl6s promptement et en dernier
ressort par la Commission. Des clauses privatives
de ce genre sont typiques dans les lois sur les
relations de travail. On veut prot6ger les d6cisions
d'une commission des relations de travail, lors-
qu'elles rel~vent de sa comp6tence, pour des rai-
sons simples et impbrieuses. La commission est un
tribunal sp6cialis6 charg6 d'appliquer une loi r6gis-
sant I'ensemble des relations de travail. Aux fins
de l'administration de ce r6gime, une commission
n'est pas seulement appel6e A constater des faits et
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dence that has developed around the collective
bargaining system, as understood in Canada, and
its labour relations sense acquired from accumu-
lated experience in the area.

The usual reasons for judicial restraint upon
review of labour board decisions are only rein-
forced in a case such as the one at bar. Not only
has the Legislature confided certain decisions to
an administrative board, but to a separate and
distinct Public Service Labour Relations Board.
That Board is given broad powers-broader than
those typically vested in a labour board-to super-
vise and administer the novel system of collective
bargaining created by the Public Service Labour
Relations Act. The Act calls for a delicate balance
between the need to maintain public services, and
the need to maintain collective bargaining. Consid-
erable sensitivity and unique expertise on the part
of Board members is all the more required if the
twin purposes of the legislation are to be met.
Nowhere is the application of those skills more
evident than in the supervision of a lawful strike by
public service employees under the Act. Although
the New Brunswick Act is patterned closely upon
the federal Public Service Staff Relations Act,
1966-67 (Can.), c. 72, section 102(3) is not found
in the federal legislation nor, in fact, in any other
public sector labour legislation in Canada. The
interpretation of s. 102(3) would seem to lie logi-
cally at the heart of the specialized jurisdiction
confided to the Board. In that case, not only would
the Board not be required to be "correct" in its
interpretation, but one would think that the Board
was entitled to err and any such error would be
protected from review by the privative clause in s.
101: see Farrell v. Workmen's Compensation
Board and Attorney General of British Colum-
bia 4.

4 [1962] S.C.R. 48.

A trancher des questions de droit, mais 6galement A
recourir A sa compr6hension du corps jurispruden-
tiel qui s'est d6velopp6 A partir du systime de
n6gociation collective, tel qu'il est envisag6 au
Canada, et A sa perception des relations de travail
acquise par une longue exp6rience dans ce
domaine.

Les raisons habituelles pour lesquelles les tribu-
naux 6vitent de r6viser les d6cisions des commis-
sions des relations de travail prennent encore plus
de poids dans un cas comme celui-ci. Ce n'est pas
simplement A un organisme administratif que le
16gislateur a donn6 un pouvoir de d6cision, mais A
un organisme sp6cial et distinct, une Commission
des relations de travail dans les services publics.
Elle a de larges pouvoirs-plus 6tendus que ceux
normalement conf6r6s A pareil organisme-afin de
surveiller et d'administrer le tout nouveau syst6me
de n6gociation collective cr66 par la Loi relative
aux relations de travail dans les services publics.
Cette loi 6tablit un 6quilibre d6licat entre le besoin
de maintenir des services publics et le besoin de
pr6server la n6gociation collective. Pour atteindre
ce double but, les membres de la Commission
doivent donc faire preuve d'une grande sensibilit6
A ces questions et d'une habilet6 unique. Nulle part
ailleurs l'utilisation de ces aptitudes n'est plus
cruciale que dans la surveillance d'une gr6ve licite
d'employ6s des services publics. M8me si la Loi du
Nouveau-Brunswick suit de prbs la loi f6d6rale sur
les relations de travail dans la Fonction publique,
1966-67 (Can.), chap. 72, on ne trouve pas le
pendant du par. 102(3) dans cette dernidre ni en
fait dans aucune autre loi canadienne sur les rela-
tions de travail dans le secteur public. Logique-
ment, il faut supposer que l'interpr6tation du par.
102(3) est au coeur de la comp6tence sp6cialis6e
conf6r6e A la Commission. Dans ce cas, non seule-
ment la Commission n'est-elle pas tenue de faire
une interpr6tation (juste, mais encore a-t-elle le
droit d'errer et pareille erreur ne sera pas suscepti-
ble de r6vision 6tant donn6 la protection offerte
par la clause privative de l'art. 101: voir Farrell c.
Workmen's Compensation Board et Procureur
gindral de la Colombie-Britannique4

4 [1962] R.C.S. 48.
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In my view, that would be sufficient to dispose
of this appeal. The Court of Appeal wrongly was
of the opinion that the existence of the prohibition
was a preliminary matter and, therefore, the
Board's decision was subject to review for its "cor-
rectness." I would take the position that the Board
decided a matter which was plainly confided to it,
for it alone to decide within its jurisdiction. It is
contended, however, that the interpretation placed
upon s. 102(3)(a) was so patently unreasonable
that the Board, although possessing "jurisdiction
in the narrow sense of authority to enter upon an
inquiry", in the course of that inquiry did "some-
thing which takes the exercise of its powers outside
the protection of the privative or preclusive
clause". In the Nipawin case, in a unanimous
judgment of this Court, it was held that examples
of such error would include, at p. 389:
... acting in bad faith, basing the decision on extrane-
ous matters, failing to take relevant factors into account,
breaching the provisions of natural justice or misinter-
preting the provisions of the Act so as to embark on an
inquiry or answer a question not remitted to it.

Did the Board here so misinterpret the provisions
of the Act as to embark on an inquiry or answer a
question not remitted to it? Put another way, was
the Board's interpretation so patently unreason-
able that its construction cannot be rationally sup-
ported by the relevant legislation and demands
intervention by the court upon review?

I do not see how one can properly so character-
ize the interpretation of the Board. The ambiguity
of s.102(3)(a) is acknowledged and undoubted.
There is no one interpretation which can be said to
be "right". The judgments of the Court of Appeal
are in irreconcilable conflict. Mr. Justice Limerick
took the view that "replace" dealt with permanent
effects, and "fill their position" with temporary
actions by the employer. Chief Justice Hughes
found the converse, that "replace" meant "replace
temporarily", while "fill their position" meant "fill
their position on a permanent basis". Mr. Justice
Bugold agreed in the result, but did not indicate
which of the two versions he would adopt.

A mon avis, ceci suffit pour trancher le pr6sent
pourvoi. C'est A tort que la Cour d'appel a estim6
que l'existence de l'interdiction 6tait une question
pr6liminaire et que la d6cision de la Commission
6tait en cons6quence sujette A r6vision pour en
v6rifier la ((justesse)). Je suis d'avis que la Commis-
sion a tranch6 une question qui lui revenait pleine-
ment et qu'il appartenait A elle seule de trancher
dans les limites de sa comp6tence. On pr6tend
cependant que l'interpr6tation de l'al. 102(3)a) est
a ce point dbraisonnable que, mame si la Commis-
sion avait ((comp6tence dans le sens strict du pou-
voir de proc6der A une enquates, elle a, au cours de
cette enquite, fait ((quelque chose qui retire I'exer-
cice de ce pouvoir de la protection offerte par la
clause privative ou limitatives. Dans Nipawin, un
arr~t unanime de cette Cour, on a donn6 comme
exemples de ce genre d'erreurs (A la p. 389):
... le fait d'agir de mauvaise foi, de fonder la d6cision
sur des donn6es 6trangbres d la question, d'omettre de
tenir compte de facteurs pertinents, d'enfreindre les
r6gles de la justice naturelle ou d'interpr6ter erron6ment
les dispositions du texte l6gislatif de fagon A entrepren-
dre une enquite ou r6pondre d une question dont [elle]
n'est pas saisie.

La Commission a-t-elle interpr6t6 erron6ment les
dispositions 16gislatives de fagon A entreprendre
une enquete ou A r6pondre a une question dont elle
n'6tait pas saisie? Autrement dit, l'interpr6tation
de la Commission est-elle d6raisonnable au point
de ne pouvoir rationnellement s'appuyer sur la
16gislation pertinente et d'exiger une intervention
judiciaire?

Je ne vois vraiment pas comment on peut quali-
fier ainsi l'interpr6tation de la Commission. L'am-
biguit6 de l'al. 102(3)a) est reconnue et incontesta-
ble. 11 n'y a pas une interpr6tation unique dont on
puisse dire qu'elle soit la (bonne)). Les jugements
de la Cour d'appel sont irr6conciliables. Le juge
Limerick a estim6 que ((remplacers vise des mesu-
res permanentes et que ((attribuer leurs postess vise
des mesures temporaires de la part de l'employeur.
Le juge en chef Hughes a au contraire conclu que
((remplacer veut dire aremplacer temporairements
alors que ((attribuer leurs postess veut dire mattri-
buer leurs postes de fagon permanente>. Le juge
Bugold a souscrit au r6sultat final, mais ne s'est
pas prononc6 en faveur d'une version en particu-
lier.
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Mr. Justice Limerick accepted that "with any
other employee" only applies to the filling of posi-
tions. He also agreed with the Board as to the
intent of the Legislature in enacting s. 102(3).
First, he referred to s. 6(2), the contracting-out
provision. Clearly s. 6(2) means contracting work
out to non-employees. If s. 102(3)(a) on both
branches were read with "with any other
employee", then s. 6(2)'s exception would be
meaningless. But contracting out for Mr. Justice
Limerick must "infer some degree of fixed length
of employment or contract of service, a concept
antagonistic to the interpretation that the word
.replace' is intended to mean the temporarily
replacing or performing the function during the
indefinite period of the strike." This proves to be a
crucial assumption for what comes later. Thus,
since s. 6(2) must be made applicable to s.
102(3)(a), and it cannot apply to "fill their posi-
tion with any other employee", then s. 6(2) must
be referable only to "replace" and thus "replace"
must refer to "permanent" replacement. Hence:

"Replace" as used in paragraph 102(3)(a) means put-
ting someone in the position or job of the striking
employee and excluding him or her permanently from
the position. "Fill the position", means to assign the
work allocated to a position or job classification to
someone temporarily. [Emphasis added.]

and, then:
It is the intention of the legislation to prohibit the
employer, 1. from terminating the employment of an
employee who is engaged in a legal strike and 2. from
using other employees as strike breakers by having them
do the work of striking employees.

At the heart of this interpretation lies his view
that:
The striking union would have no expectation or hope of
affecting or influencing management personnel of the
employer involved in the dispute from carrying on the
business of the employer.

This appears to be a reasonable interpretation
on first reading but, with all due respect, no more
or less reasonable than the interpretation which
found favour with the Board.

Le juge Limerick a admis que l'expression (A
d'autres employ6s> ne vise que l'attribution des
postes. Il est aussi d'accord avec la Commission au
sujet du but vis6 par le l6gislateur en promulguant
le par. 102(3). II s'est d'abord arrat6 au par. 6(2)
qui autorise la passation de march6s avec des
entrepreneurs priv6s. II va de soi que le par. 6(2)
signifie passer des march6s avec des non-employbs.
Si l'on rattachait les deux parties de l'al. 102(3)a)
aux mots (A d'autres employ6ss, I'exception pr6vue
au par. 6(2) serait d6nu6e de sens. Mais pour le
juge Limerick, passer des march6s avec le secteur
priv6 [TRADUCTION] ((implique un emploi ou un
contrat de louage de service d'une dur6e d6termi-
n6e, un concept diam6tralement oppos6 A l'inter-
pr6tation selon laquelle le mot ((remplacers d6signe
un remplacement temporaire ou un exercice des
fonctions pour la dur6e ind6termin6e de la grave.
Cette hypoth~se est fondamentale pour le raison-
nement suivi. Ainsi, puisque le par. 6(2) doit s'ap-
pliquer A l'al. 102(3)a) et qu'il ne peut s'appliquer
au membre de phrase ((attribuer leurs postes A
d'autres employ6ss, il doit n6cessairement se r6f6-
rer au mot ((remplacer)) et ce mot ne peut avoir
d'autre sens que celui de remplacement (perma-
nent)). En cons6quence:

[TRADUCTION] Le mot ((remplacers A l'al. 102(3)a)
signifie affecter quelqu'un au poste ou A l'emploi d'un

gr~viste et en exclure ce dernier d'une fagon perma-
nente. L'expression mattribuer le postem signifie assigner,
sur une base temporaire, la charge de travail d'un poste
ou d'une classification A une autre personne. [C'est moi
qui souligne.]
et, ensuite:
[TRADUCTION] Le but de la 16gislation est d'interdire
A l'employeur 1. de mettre fin A l'emploi d'un employ6
qui participe A une gr6ve 16gale et 2. de faire appel A
d'autres employ6s comme briseurs de greve pour qu'ils
accomplissent le travail des gr6vistes.

Cette interpr6tation repose fondamentalement sur
le point de vue suivant:
[TRADUCTION] Le syndicat en grave ne peut esp6rer
dissuader le personnel de direction de l'employeur,
impliqu6 dans le conflit, de continuer A exploiter
l'entreprise.

M8me si cette interpr6tation semble raisonnable
A premiere vue, j'estime, avec 6gards, qu'elle ne
l'est ni plus ni moins que l'interpr6tation retenue
par la Commission.
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First, s. 102(3)(a) is not required to "prohibit
the employer from terminating the employment of
an employee who is engaged in a legal strike".
That purpose is fully accomplished by other provi-
sions. The very definition of "employee" in s. I
concludes with "and for the purposes of this defini-
tion a person does not cease to be employed in the
Public Service by reason only of his ceasing to
work as a result of a lawful strike . . .", and s. 7(3)
in edited form further provides:
Except as otherwise provided in a collective agreement
no person (a) shall refuse ... to continue to employ any
person ... because the person ... was or is exercising
any right under this Act.

These provisions, standard in labour legislation,
would seem more than sufficient, without s.
102(3)(a), to ensure the maintenance of an
employee's status while he is out on legal strike.

Nor do I see why of necessity the contracting
out of work need be for any fixed term. The Act
contains no definition of contracting out and surely
s. 6(2) is intended to maintain a very broad notion
of contracting out, considering its wide language.
To restrict contracting out to a fixed term would
severely cut down the employer's freedom to con-
tract out work, and would be a somewhat surpris-
ing result. If anything, the contracting out of work
would more commonly be on a temporary basis.

Chief Justice Hughes develops a contrary, and
far more wide-ranging, version of s. 102(3)(a). In
very brief reasons, he first states that the opening
words of s. 6(2) are no more than an exception in
the instance of a legal strike, and that exception
applies generally to both branches of s. 102(3)(a).
The Chief Justice also takes the position that
meaning must be given to both branches of the
paragraph, by giving "some larger meaning" to the
second branch. Thus, he concludes:
In my opinion the first branch forbids the employer to
"replace the striking employee" that is, replacing him
temporarily while the employee is on strike. The second
branch forbids the employer to "fill their positions with
any other employee," implying that the employer may
not treat the striking employee's position as vacant and

Premibrement, il n'est pas n6cessaire d'invoquer
l'al. 102(3)a) pour winterdire A l'employeur de
mettre fin A l'emploi d'un employ6 qui participe A
une grave 16gale. D'autres dispositions permettent
d'atteindre ce but. La d6finition mdme du mot
memploy6)) A l'art. 1 se termine par ces mots ((et,
aux fins de la pr6sente d6finition, nul ne cesse
d'8tre employ6 dans les services publics simple-
ment parce qu'il cesse de travailler par suite d'une
grave licite .. .); et le par. 7(3) en abr6g6 dispose:

Exception faite de dispositions contraires 6tablies par
convention collective, nul ne peut a) refuser . . . de
continuer A employer quelqu'un, . . . parce que cette
personne ... a exerc6 ou exerce quelque droit que ce soit
en application de la pr6sente loi.

Ces dispositions, courantes dans la l6gislation du
travail, sont amplement suffisantes, sans I'al.
102(3)a), pour garantir son emploi A un employ6
qui participe A une grave 16gale.

Je ne vois pas non plus pourquoi les march6s
pass6s avec des entrepreneurs priv6s seraient
n6cessairement d'une dur6e d6termin6e. La Loi ne
d6finit pas ce qu'elle entend par passation de
march6s et, vu les termes g6n6raux du par. 6(2),
on veut certainement donner un sens trbs large A ce
concept. Le restreindre A la passation de march6s
d'une dur6e d6termin6e amputerait consid6rable-
ment la libert6 d'action de I'employeur A cet 6gard
et serait un r6sultat pour le moins 6tonnant. En
r6alit6, ces march6s sont plus souvent pass6s sur
une base temporaire.

Le juge en chef Hughes a interpr6t6 diff6rem-
ment I'al. 102(3)a) et lui a donn6 une portwe
beaucoup plus vaste. Dans de trbs courts motifs, il
indique d'abord que les termes introductifs du par.
6(2) annoncent seulement une exception en cas de
grave 16gale et rendent cette exception applicable
aux deux parties de l'al. 102(3)a). Le juge en chef
se dit 6galement d'avis qu'il faut donner effet A ces
deux parties en [TRADUCTION] ((interpr6tant plus
largements la seconde partie. Ainsi il conclut:
[TRADUCTION] A mon avis, la premibre partie interdit A
l'employeur de aremplacer les gr6vistes*, c'est-A-dire de
remplacer temporairement un employ6 pendant qu'il est
en gr6ve. La seconde partie lui interdit d'uattribuer leurs
postes A d'autres employ6s), ce qui signifie qu'il ne peut
consid6rer le poste d'un gr6viste comme vacant et l'attri-
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fill it permanently with any other employee. In my view
the words "with any other employee" apply to both
branches of the prohibition. [Emphasis added.]

As for the problem of "permanently" filling the
position, the comments above would again apply.
The very definition of "employee" and the unfair
practice provision of s. 7(3) supply protection
without need of s. 102(3)(a).

The consequence that striking employees could
be replaced by any non-employee under the Act,
and not just managerial personnel, is dismissed as
"a defect in the wording of the clause".

At this point, it might be useful to review the
purpose of s. 102(3)(a) within the general context
of the New Brunswick Public Service Labour
Relations Act. Clearly s. 102(3) is an attempt to
maintain the balance of power with a quid pro
quo., Its intent, no doubt, is to avoid picket lines
outside government buildings, for two reasons: as
the Board indicates, to avoid picket line violence,
but also to avoid the impact of picket lines for one
bargaining group upon the remainder of govern-
ment operations in a given building. Collective
bargaining in the New Brunswick public service
takes place in bargaining units formed out of
"occupational groups" and thus, there are a large
number of bargaining units in any one government
operation. In one department, there may be
employees in units of "scientific and professional",
"technical", "administrative", "administrative
support", "operational," or other employees. Also,
in any one government building, there will typical-
ly be more than one department as well as one
bargaining unit of employees. As a consequence, if
one of the bargaining agents chooses the concilia-
tion-strike route under the Act, some employees
may go on strike while their fellow employees in
the department and other departments stay on the
job.

buer de faron permanente A un autre employ6. A mon
avis, les mots (A d'autres employ6s> s'appliquent aux
deux parties de l'interdiction. [C'est moi qui souligne.)

En ce qui concerne le probl~me de I'attribution de
postes ((de fagon permanente>, les remarques for-
mul6es ci-dessus s'appliquent 6galement. La d6fi-
nition m8me du mot ((employ&) et le par. 7(3)
relatif aux pratiques dbloyales protbgent l'employ6
sans qu'il soit n6cessaire de recourir A l'al.
102(3)a).

L'argument qu'un gr6viste pourrait etre rem-
plac6 par un non-employ6 aux termes de la Loi, et
non seulement par un membre du personnel de
direction, est 6cart6 en tant que simple cons6-
quence d'un [TRADUCTION] ((vice de r6daction de
la disposition)).

Il convient A ce stade d'examiner le but de l'al.
102(3)a) dans le contexte g6n6ral de la Loi rela-
tive aux relations de travail dans les services
publics du Nouveau-Brunswick. Il est manifeste
que le par. 102(3) vise A maintenir un 6quilibre
entre les pouvoirs en 6tablissant des interdictions
6quivalentes. II vise sans aucun doute A interdire
tout piquet de gr6ve A l'extbrieur des immeubles
gouvernementaux pour deux raisons: pour 6viter,
comme l'a soulign6 la Commission, tout risque de
violence par suite d'un piquet de grave, mais aussi
pour 6viter les r6percussions du piquet de gr6ve
d'une unit6 de n6gociation sur les autres employ6s
du gouvernement qui travaillent dans le meme
immeuble. Dans les services publics du Nouveau-
Brunswick, la n6gociation collective se d6roule au
sein d'unit6s de n6gociation form6es selon diff6-
rents ((groupes professionnels>, de sorte qu'il peut
exister beaucoup d'unit6s de n6gociation au sein
d'un meme organisme. Un ministbre peut regrou-
per des employ6s membres d'unit6s faisant partie
des cat6gories ((emplois scientifiques et profession-
nelso, uemplois techniques), semplois administra-
tifss, semplois du soutien administratife, (exploita-
tion) et autres. En outre, il y a normalement
plusieurs ministbres et plusieurs unites de n6gocia-
tion dans un meme immeuble. En cons6quence,
lorsqu'un des agents n6gociateurs choisit, confor-
m6ment A la Loi, la conciliation et la grave, cer-
tains employds peuvent se retrouver en greve alors
que leurs collkgues du ministbre et des autres
ministbres continuent de travailler.

[ 1979]12 S.C.R.240
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By reference to the private sector strike, one can
see the importance of s. 102(3). The traditional
view of the picket line is that it is simply informa-
tive. But its real purpose, as recognized by Mr.
Justice Limerick, goes beyond that. Generally, the
purpose is to shut down the employer's operation,
or at least to make it difficult to maintain the
operation. This is done by dissuading various
groups and individuals from having anything to do
with the employer. In a heated confrontation, this
attempt to discourage extends also to managerial
personnel. The employer, by contrast, tries to
maintain his operations by using managerial per-
sonnel to do the work of the strikers, by hiring
strike-breakers, and by maintaining lines of com-
munication for incoming supplies and services, and
outgoing products. In private sector labour rela-
tions, these efforts on both sides are typically legal
and an integral part of the economic conflict.

Hence, the enactment of s. 102 (3). On the one
hand, the striking employees are barred from pick-
eting "in or near any place of business of the
employer." On the other hand, the employer is
barred either from "replacing" the striking
employees, or from "filling their positions with any
other employee." Both branches are purely tempo-
rary in nature, i.e. "during the continuance of the
strike." The latter branch of the clause can be seen
as cutting two ways: for the benefit of the striking
employees, it bars the employer from temporarily
filling the positions of the striking employees, and
at the same time protects the "employees" in other
bargaining units, who are still at work in the same
government department or some other government
department, from being required to fill the posi-
tions of their striking fellow employees during the
period of the strike. The first branch ensures simi-
lar protection to the striking employees in a more
general manner, in that they cannot be "replaced"
by any person and not simply "with any other
employee."

If one were to read "with any other employee"
as applicable to "replace", then there is the obvi-
ous problem that any individual not an employee
under the Act in s. I could work in maintaining
the employer's operation. Aside from individuals
completely outside the ambit of the Act, the defi-

Lorsqu'on pense aux graves du secteur priv6, on
comprend bien l'importance du par. 102(3). La
conception traditionnelle du piquet de grave est
qu'il sert simplement A informer. Mais, comme l'a
reconnu le juge Limerick, son but r6el va plus loin.
En g6n6ral, le but est d'interrompre l'activit6 de
l'employeur ou de la rendre difficile, en dissuadant
divers groupes et particuliers d'entretenir des rela-
tions avec lui. Dans une confrontation serr6e, cette
tentative de dissuasion peut m8me s'6tendre aux
cadres. En revanche, I'employeur essaie de pour-
suivre son activit6 en faisant accomplir le travail
des gr6vistes par des cadres, en embauchant des
briseurs de gr&ve et en assurant la continuit6 des
approvisionnements, des services et des livraisons
de marchandises. Dans les relations de travail du
secteur priv6, ces actions contradictoires sont par-
faitement 16gales et font int6gralement partie du
conflit 6conomique.

De IA, la promulgation du par. 102(3). D'une
part, les gr6vistes ne doivent pas participer A un
piquet de grave (A l'6tablissement de l'employeur
ou pr6s de cet 6tablissements. D'autre part, I'em-
ployeur ne doit pas ((remplacer)) les gr6vistes ni
((attribuer leurs postes A d'autres employ6s>. Ces
deux interdictions sont purement temporaires,
c'est-A-dire qu'elles valent (pendant toute la dur6e
de la gr6ve). On peut consid6rer que la seconde
partie de l'alinia est A deux tranchants: elle pro-
tbge les gr6vistes en interdisant A l'employeur d'at-
tribuer temporairement leurs postes d d'autres et
elle protbge en mime temps les ((employ6s)) mem-
bres d'autres unit6s de n6gociation qui travaillent
pour le m~me ministbre ou pour un autre, en ce
qu'ils ne peuvent etre oblig6s de remplir les postes
normalement occup6s par les gr6vistes. La pre-
mitre partie de l'alinba procure une protection
semblable quoique plus g6n6rale aux gr6vistes, en
interdisant leur remplacement par quiconque et
non simplement par ((d'autres employ6s>.

Si l'on doit appliquer l'expression (A d'autres
employ6s> au mot ((remplacer)), il devient 6vident
que toute personne qui n'est pas un employ6 au
sens de l'art. 1 de la Loi peut 8tre embauch6e afin
d'aider l'employeur A poursuivre ses activit6s.
Outre les personnes ne relevant pas de la Loi, la
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nition of "employee" in s. I excludes a number of
categories within the potential application of the
Act-not just clause (g) managerial and confiden-
tial employees, but also (a) Order in Council
appointments, (d) part-time employees, and (e)
casual or temporary employees employed for less
than six months. The result would be that the
striking employees would be deprived of their right
to picket, while the employer could maintain a
high level of services, in the absence of the picket
line, with suppliers and customers coming and
going at will and the work being performed by
anyone other than "employees" under the Act.
The right to strike would be sterilized and the
supposed choice of settlement techniques, spelled
out in ss. 70 to 75, would become illusory.

Nor should one ignore the provisions of s. 50 of
the Act which require the "designation" of essen-
tial employees by the parties or the Board prior to
any legal strike and, indeed, even before the
appointment of a conciliation board. Designated
employees must continue to work during the cur-
rency of a strike, being barred from taking part in
any strike by s. 102(1). Accordingly, all of the
above refers only to employees who have not been
designated under the Act.

I have discussed the possible interpretations of s.
102(3)(a) at some length only because, to some,
the Board's interpretation may, at first glance,
seem unreasonable if one draws too heavily upon
private sector experience. Upon a careful reading
of the Act, the Board's decision, and the judg-
ments in the Court of Appeal, however, I find it
difficult to brand as "patently unreasonable" the
interpretation given to s. 102(3)(a) by the Board
in this case. At a minimum, the Board's interpreta-
tion would seem at least as reasonable as the
alternative interpretations suggested in the Court
of Appeal. Certainly the Board cannot be said to
have so misinterpreted the provision in question as
to "embark on an inquiry or answer a question not
remitted to it."

d6finition du mot (employ) A l'art. 1 exclut 6gale-
ment plusieurs groupes de personnes de son appli-
cation possible-non seulement les employ6s pr6-
pos6s A la gestion ou A des fonctions confidentielles
(al. g)), mais 6galement les employbs nomm6s par
d6cret (al. a)), les employ6s A temps partiel (al.
d)) et les employ6s A titre occasionnel ou tempo-
raire pour une pbriode infbrieure A six mois (al.
e)). En cons6quence, les gr6vistes seraient donc
priv6s de leur droit de participer A un piquet de
grave alors que l'employeur pourrait continuer A
fournir des services de haute qualit6, sans subir les
inconv6nients d'un piquet de gr6ve; les fournisseurs
et clients pourraient circuler librement et le travail
serait accompli par des personnes autres que des
(employs> au sens de la Loi. Le droit de grave
serait alors rendu inefficace et le pr6tendu choix
entre les modes de r6glement 6num6r6s aux art. 70
A 75 deviendrait illusoire.

II faut 6galement tenir compte des dispositions
de l'art. 50 de la Loi qui exige que, par les parties
ou la Commission, les employ6s dont les services
sont essentiels soient ad6sign6s, avant toute grave
16gale et, en fait, avant la constitution d'une com-
mission de conciliation. Les employ6s d6sign6s doi-
vent continuer de travailler durant la grave et, en
vertu du par. 102(1), ils ne peuvent participer A
aucune grave. En cons6quence, I'analyse pr6c6-
dente ne concerne que les employ6s non d6sign6s
en vertu de la Loi.

Je me suis arret6 aux interpr6tations possibles
de l'al. 102(3)a) uniquement parce que, pour cer-
tains, l'interpr6tation retenue par la Commission
peut, A premiere vue, sembler d6raisonnable si l'on
6tablit une comparaison trop 6troite avec le secteur
priv6. Aprbs une lecture attentive de la Loi, de la
d6cision de la Commission et des jugements de la
Cour d'appel, il me semble difficile de taxer l'in-
terpr6tation de l'al. 102(3)a) qu'elle a retenue de
[TRADUCTION] omanifestement d6raisonnables.
L'interpr6tation de la Commission semble tout au
moins aussi raisonnable que les autres interpr6ta-
tions proposbes par la Cour d'appel. On ne peut
certainement pas dire que la Commission a mal
interprt6 la disposition en question ade fagon A
entreprendre une enquete ou r6pondre A une ques-
tion dont [elle] n'est pas saisien.
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I would allow the appeal, set aside the judgment
of the Appeal Division of the Supreme Court of
New Brunswick, and restore the Order and Deci-
sion of the Public Service Labour Relations Board,
with costs in this Court and in the Supreme Court
of New Brunswick.

Judgment accordingly.

Solicitors for the appellant: Bryden, DiPaolo &
Breen, Fredericton.

Solicitor for the respondent: The Attorney Gen-
eral for New Brunswick, Fredericton.

Je suis donc d'avis d'accueillir le pourvoi, d'in-
firmer l'arr8t de la Division d'appel de la Cour
supreme du Nouveau-Brunswick et de r6tablir l'or-
donnance et la d6cision de la Commission des
relations de travail dans les services publics, avec
d6pens en cette Cour et en Cour supreme du
Nouveau-Brunswick.

Jugement en consequence.

Procureurs de l'appelant: Bryden, DiPaolo &
Breen, Fredericton.

Procureur de l'intimbe: Le Procureur general du
Nouveau Brunswick, Fredericton.
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The Corporation of the City of Mississauga
Appellant;

and

La ville de Mississauga Appelante;

et

The Regional Municipality of Peel, The La municipaliti rgionale de Peel, la
Ontario Municipal Board and Her Majesty Commission municipale de I'Ontario et Sa
The Queen in the Right of the Province of Majest6 la Reine du chef de la province de
Ontario as represented by the Minister of the l'Ontario, representee par le ministre de
Environment Respondents; l'Environnement Intimbes;

and

The Attorney General for Canada, The
Attorney General for the Province of Ontario,
The Attorney General for the Province of
Quebec, The Attorney General for the
Province of Nova Scotia and The Attorney
General for the Province of Alberta
Intervenors.

1979: February 13; 1979: March 6.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Constitutional law - Distribution of powers -

Legislative competence of provincial legislature - The
Regional Municipality of Peel Act, 1973 (Ont.), c. 60 as
amended, ss. 76, 77, 126, 127 - B.N.A. Act, 1867, ss.
91, 92.

Administrative law - Reorganization of municipali-
ties - Legislative competence of provincial legislature
- The Regional Municipality of Peel Act, 1973 (Ont.),
c. 60 as amended, ss. 76, 77, 126, 127 - B.N.A. Act,
1867, ss. 91, 92.

An application was made to the Ontario Divisional
Court for judicial review to prohibit the Ontario Munic-
ipal Board from exercising the statutory authority con-
ferred upon it by s. 127(2)(3) of The Regional Munici-
pality of Peel Act, 1973 (Ont.), c. 60, which empowered
the Board to settle doubts as to the vesting of assets and
liabilities and related matters with respect to competing
claims by the appellant City and respondent Regional
Municipality. By agreements of December 17, 1968, the
Town of Mississauga, and its Public Utilities Commis-
sion, sold certain trunk water facilities and its trunk
sewer facilities to the Ontario Water Resources Com-
mission. The compensation was to be determined in
accordance with an agreed formula. The conveyance of

et

Le procureur g6nbral du Canada, le procureur
g6nbral de la province de l'Ontario, le
procureur g6nbral de la province de Qubbec,
le procureur g~nbral de la province de la
Nouvelle-Ecosse et le procureur g6nbral de la
province de I'Alberta Intervenants.

1979: 13 f6vrier; 1979: 6 mars.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit constitutionnel - R~partition des pouvoirs -
Comphtence Idgislative de la lgislature provinciale -
The Regional Municipality of Peel Act, 1973 (Ont.),
chap. 60 et modifications, art. 76, 77, 126, 127 -
A.A.N.B., 1867, art. 91, 92.

Droit administratif - Riorganisation municipale -
Comptence lgislative de la Idgislature provinciale -
The Regional Municipality of Peel Act, 1973 (Ont.),
chap. 60 et modifications, art. 76, 77, 126, 127 -

A.A.N.B., 1867, art. 91, 92.

Une demande de contr6le judiciaire a 6t6 pr6sent6e
devant la Cour divisionnaire de I'Ontario pour interdire
A la Commission municipale de l'Ontario d'exercer le
pouvoir que lui confbrent les par. 127(2) et (3) de The
Regional Municipality of Peel Act, 1973 (Ont.), chap.
60, qui autorise la Commission A trancher, en cas de
doute, A qui reviennent les biens, dettes et affaires
connexes, en cas de r6clamations concurrentes par la
Ville appelante et la Municipalit6 r6gionale intimbe.
Aux termes d'ententes dat6es du 17 d6cembre 1968, la
ville de Mississauga et sa Commission des services
publics ont vendu certaines installations d'aqueduc et
son 6gout collecteur A la Commission des ressources
hydrauliques de l'Ontario. Le prix devait 8tre dftermin6
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the assets to OWRC (whose successor is the Ministry of
the Environment) had been approved by the Ontario
Municipal Board earlier in 1968 subject to the proviso
that "all moneys to be paid 'should' be subject to the
approval of this Board . . .". There was no suggestion
that the O.M.B. did not have the jurisdiction to make
such an order. More than $15,000,000 was paid to the
Town prior to December 31, 1973. There was money
received since that date which had not been spent and
there were some millions of dollars still owing which the
Ministry of the Environment was holding until it was
determined to which municipality the payment should
be made. What was urged against the Board's authority
under s. 127(2) and (3) was that the Board was not only
required to interpret the agreement but also certain
provisions of The Regional Municipality of Peel Act,
particularly ss. 76(1)(8)(11) and 77(1)(8)(11). This, it
was contended, involved the Board in the exercise of a s.
96 (B.N.A.Act) jurisdiction which it was beyond provin-
cial competence to do. The Divisional Court Judge
dismissed the application and this dismissal was
affirmed by a majority in the Court of Appeal.

Held: The appeal should be dismissed.

It is not the detached jurisdiction or power alone that
is to be considered. The fact that a provincial tribunal,
here the O.M.B., is required to exercise a judicial func-
tion does not, of itself, involve a conflict with s. 96 of the
B.N.A. Act. The present case is indeed a prime example
of this proposition. The integration of amalgamating
municipalities necessarily involves adjustments of assets
and liabilities and determination of disputes. The Legis-
lature had authority under s. 92(8) of the B.N.A. Act to
restructure and reorganize municipal institutions in the
Province and was entitled to make its own resolution on
such matters or to delegate them to an agency such as
the Board. Further, the historical argument confirms the
proper exercise of an arbitral power rather than the
reverse. It cannot be applied to raise a non-section 96
function out of that category simply because it is not
exercised in exactly the same way after Confederation
as before.

Toronto v. York, [1938] A.C. 415; Labour Relations
Board (Sask.) v. John East Iron Works Ltd., [1949]
A.C. 134; Ladore v. Bennett, [1939] A.C. 468; Tomko
v. Labour Relations Board (Nova Scotia), [1977] 1
S.C.R. 112; Jones v. Board of Trustees of Edmonton
Catholic School District No. 7, [1977] 2 S.C.R. 872;
Reference re Adoption Act, etc., [1938] S.C.R. 398
referred to.

selon une formule convenue. La cession des installations
A la C.R.H.O. (dont le successeur est le ministbre de
l'Environnement) a 6t6 approuv6e par la Commission
municipale de l'Ontario plus tit en 1968, A condition
que la Commission municipale devait)) approuver ...
tout paiement verse . . ., On n'a pas pr6tendu que la
C.M.O. n'6tait pas comp6tente pour rendre cette ordon-
nance. Avant le 31 d6cembre 1973, I'ancienne ville a
requ une somme sup6rieure A $15,000,000. Depuis cette
date, elle a 6galement requ d'autres montants qui n'ont
pas 6t6 d6pens6s et le ministbre de l'Environnement
d6tient un solde de plusieurs millions de dollars A remet-
tre A la municipalit6 qui y a droit. On conteste le pouvoir
de la Commission, en vertu des par. 127(2) et (3),
d'interpr6ter l'entente et surtout son pouvoir d'interpr6-
ter certaines dispositions de The Regional Municipality
of Peel Act, particulibrement les par. 76(1), (8) et (11)
et 77(1), (8) et (11). On pr6tend que cela confbre A la
Commission une comp6tence pr6vue A l'art. 96
(A.A.N.B.), comp6tence qui ne lui appartient pas. Le
juge de la Cour divisionnaire a rejet6 la demande et la
Cour d'appel A la majorit6 a confirm6 ce jugement.

Arrit: Le pourvoi doit 8tre rejet6.

11 ne faut pas consid6rer la juridiction dans l'abstrait
ou les pouvoirs en dehors du contexte. Le fait de deman-
der A un tribunal provincial, la Commission municipale
de l'Ontario en l'esp~ce, d'exercer une fonction judi-
ciaire n'entraine pas en soi un conflit avec l'art. 96 de
I'A.A.N.B. Le pr6sent cas est un tris bon exemple de
cette proposition. La constitution de municipalit6s
fusionn6es entraine n6cessairement un rajustement de
l'actif et du passif et une d6cision quant A leur r6parti-
tion. La Lgislature avait la comp6tence, en vertu du
par. 92(8) de I'A.A.N.B., de restructurer et de rborgani-
ser les institutions municipales dans la province et elle
avait le pouvoir de r6gler ces questions comme elle
l'entendait ou de les d616guer A un organisme comme la
Commission. De plus, I'argument fond6 sur I'histoire
confirme l'exercice r6gulier d'un pouvoir d'arbitre plut6t
qu'il ne l'infirme. Il ne peut pas 6tre invoqu6 pour retirer
de cette cat6gorie une fonction ne relevant pas de l'art.
96 uniquement parce qu'elle n'est pas exerc6e exacte-
ment de la mime fagon aprbs la Conf6d6ration qu'avant.

Jurisprudence: Toronto v. York, [1938] A.C. 415;
Labour Relations Board (Sask.) v. John East Iron
Works Ltd., [1949] A.C. 134; Ladore v. Bennett, [1939]
A.C. 468; Tomko c. Labour Relations Board (Nou-
velle-Ecosse), [1977] 1 R.C.S. 112; Jones c. Board of
Trustees of Edmonton Catholic School District No. 7,
[1977] 2 R.C.S. 872; Renvoi relatif 6 I'Adoption Act,
etc., [1938] R.C.S. 398.
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APPEAL from a judgment of the Court of
Appeal for Ontario affirming a judgment of the
Divisional Court dismissing an application for ju-
dicial review to prohibit the Ontario Municipal
Board from exercising the statutory authority con-
ferred on it by subs. (2) and (3) of s. 127 of The
Regional Municipality of Peel Act, 1973 (Ont.), c.
60. Appeal dismissed.

John G. Parkinson, Q.C., and R. G. Doumani,
for the appellant.

P. H. H. Ridout, Q.C., and John Banfill, for the
Regional Municipality of Peel.

Lorraine E. Weinrib, for the Ontario Municipal
Board and the Attorney General for Ontario.

T. B. Smith, Q.C., and J. M. Mabbutt, for the
Attorney General of Canada.

Henri Brun and Louis Crete, for the Attorney
General of Quebec.

J. W. Kavanagh, Q.C., and D. J. Keefe, for the
Attorney General of Nova Scotia.

W. Henkel, Q.C., for the Attorney General of
Alberta.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-This appeal is concerned
with the proper answer to the following question:

Are subsections 2 and 3 of section 127 of The
Regional Municipality of Peel Act, 1973 (Ont.),
c. 60 ultra vires the Legislature of Ontario,
having regard to section 96 of the British North
America Act?

It stems from proceedings, taken by way of an
application to the Ontario Divisional Court for
judicial review, to prohibit the Ontario Municipal
Board from exercising the statutory authority con-
ferred upon it by s. 127(2)(3) aforementioned. The
application was grounded on the assertion that s.
96 of the British North America Act precludes the
Board from acting under those provisions since its
members are not appointed by the Governor in
Council or, in other words, are not superior,
county or district court Judges in whom alone such
authority may be vested.

POURVOI A l'encontre d'un jugement de la
Cour d'appel de l'Ontario qui a confirm6 un juge-
ment de la Cour divisionnaire qui a rejet6 une
demande de contr6le judiciaire pour interdire A la
Commission municipale de l'Ontario d'exercer le
pouvoir que lui conferent les par. 127(2) et (3) de
The Regional Municipality of Peel Act, 1973
(Ont.), chap. 60. Pourvoi rejet6.

John G. Parkinson, c.r., et R. G. Doumani, pour
l'appelante.

P. H. H. Ridout, c.r., et John Banfill, pour la
municipalit6 r6gionale de Peel.

Lorraine E. Weinrib, pour la Commission muni-
cipale de l'Ontario et le procureur g6n6ral de
l'Ontario.

T. B. Smith, c.r., et J. M. Mabbutt, pour le
procureur g6n6ral du Canada.

Henri Brun et Louis Crete, pour le procureur
g6n6ral du Qu6bec.

J. W. Kavanagh, c.r., et D. J. Keefe, pour le
procureur g6n6ral de la Nouvelle-Ecosse.

W. Henkel, c.r., pour le procureur g6n6ral de
l'Alberta.

Le jugement de la Cour a 6t6 rendu par

LE JUGE EN CHEF-Le pourvoi porte sur la
question suivante:

Les paragraphes 2 et 3 de l'article 127 de The
Regional Municipality of Peel Act, 1973 (Ont.),
chap. 60, sont-ils ultra vires de la 16gislature de
l'Ontario eu egard A l'article 96 de l'Acte de
l'Ambrique du Nord britannique?

Elle r6sulte de proc6dures intentees par voie de
demande de contr6le judiciaire devant la Cour
divisionnaire de l'Ontario, visant A interdire A la
Commission municipale de l'Ontario d'exercer le
pouvoir que lui conf&rent les par. 127(2) et (3)
susmentionn6s. La demande est fond6e sur la th6se
que l'art. 96 de l'Acte de l'Ambrique du Nord
britannique emp8che la Commission d'agir en
vertu de ces dispositions parce que ses membres ne
sont pas nomm6s par le gouverneur en conseil ou,
autrement dit, ne sont pas des juges de cours
superieures, de comt6 ou de district, les seuls habi-
lit6s A exercer ces pouvoirs.
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Galligan J., speaking for the Ontario Divisional
Court, delivered extensive reasons dismissing the
application. The Ontario Court of Appeal, by a
majority, Madame Justice Wilson dissenting,
affirmed the judgment of dismissal in lengthy
reasons delivered by MacKinnon J.A., as he then
was. I am in agreement with the reasons and
conclusions of the two Courts below but, in defer-
ence to the dissenting reasons of Wilson J.A., I
wish to make some observations of my own on the
s. 96 issue raised in this case. Since the facts have
been fully stated in the Courts below, I make but
brief reference to them here.

The Regional Municipality of Peel Act, 1973
(Ont.), c. 60, as amended, effected legislatively a
considerable restructuring of the municipal organi-
zation in what I may loosely call the County of
Peel area, amalgamating the Town of Port Credit
and of Streetsville into a new municipality the City
of Mississauga and annexing to it portions of the
Town of Mississauga and of the Town of Oakville.
It also amalgamated the Town of Brampton and
the Town of Toronto Gore into a city municipality,
the City of Brampton, to which was annexed other
portions of the Town of Mississauga and portions
of the Township of Chinguacousy and it created
the Town of Albion from an amalgamation of the
Township of Albion, the Township of Caledon, the
Village of Bolton and the Village of Caledon East,
annexing to it at the same time a portion of the
Township of Chinguacousy. Certain police villages
were dissolved as of January 1, 1974. By s. 126(1),
the County of Peel was dissolved as of January 1,
1974 and the new Regional Municipality of Peel
was to stand in its place and, of course, to embrace
the area municipalities amalgamated and created
by the Act.

What the Ontario Legislature did, as is evident
from s. 2(3), was to put itself in the place of the
Ontario Municipal Board so far as concerned
amalgamations, annexations and dissolutions, and
yet, subject to stipulated exceptions, it affirmed
the jurisdiction of the Board to exercise its powers
consequent upon amalgamations, annexations and
dissolutions. I reproduce s. 2(3), which is as
follows:

Parlant au nom de la Cour divisionnaire de
l'Ontario, le juge Galligan a rendu de longs motifs
rejetant la demande. La Cour d'appel de l'Ontario
A la majorit6, Madame le juge Wilson 6tant dissi-
dente, a confirm6 ce jugement, le juge MacKinnon
(tel 6tait alors son titre) ayant r6dig6 de longs
motifs au nom de la majorit6. Je partage les motifs
et les conclusions des deux tribunaux d'instance
inf6rieure mais, 6tant donn6 la dissidence du juge
Wilson en Cour d'appel, je tiens A faire certaines
observations au sujet de l'art. 96. Les tribunaux
d'instance inf6rieure ayant relat6 les faits en
d6tail, je ne les reprendrai que sommairement.

The Regional Municipality of Peel Act, 1973
(Ont.), chap. 60, et modifications, pr6voit une
restructuration considbrable de l'organisation
municipale de ce qui correspond A peu prbs A la
r6gion du comt6 de Peel, fusionnant les villes de
Port Credit et de Streetsville pour cr6er une nou-
velle municipalit6, la ville de Mississauga, et y
annexant une partie de l'ancienne ville de Missis-
sauga et d'Oakville. Elle pr6voit 6galement la
fusion de Brampton et de Toronto Gore en une
nouvelle municipalit6, la ville de Brampton, A
laquelle sont annex6es d'autres parties de l'an-
cienne ville de Mississauga et des parties du
canton de Chinguacousy, et elle cr6e la ville d'Al-
bion A partir d'une fusion des cantons d'Albion et
de Caledon et des villages de Bolton et de Caledon
East, y annexant en m~me temps une partie du
canton de Chinguacousy. Certains villages partiel-
lement autonomes ont 6t6 dissous A compter du le,
janvier 1974. Aux termes du par. 126(1), le comt6
de Peel a 6t6 dissous A compter du 1er janvier 1974
et remplac6 par la nouvelle municipalit6 r6gionale
de Peel qui, bien sfir, comprend les municipalit6s
fusionn6es et cr66es par la Loi.

Il est manifeste A la lecture du par. 2(3) que la
l6gislature de l'Ontario a exerc6 les pouvoirs de la
Commission municipale de l'Ontario relativement
aux fusions, annexions et dissolutions et, sous
r6serve des exceptions pr6vues, a confirm6 la com-
p6tence de la Commission d'exercer ses pouvoirs
d6coulant de fusions, annexions et dissolutions.
Voici le texte du par. 2(3):
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2. ...

(3) For the purposes of every Act, the amalgama-
tions, annexations and dissolutions provided for in this
Part shall be deemed to have been effected by orders of
the Municipal Board not subject to section 42 of The
Ontario Municipal Board Act or to petition or appeal
under section 94 or 95 of such Act, made on the day this
section comes into force pursuant to applications made
under sections 14 and 25 of The Municipal Act and,
subject to the provisions of this Act, the Municipal
Board, upon the application of any area municipality or
any local board thereof or of its own motion, may
exercise its powers consequent upon such amalgama-
tions, annexations and dissolutions, and sections 94 and
95 of The Ontario Municipal Board Act do not apply to
decisions or orders made in the exercise of such powers
and "municipalities" in clause a of subsection 11 of
section 14 of The Municipal Act includes, for the pur-
poses of such clause, the area municipalities to which
territory is annexed.

Certain consequences were stated to follow from
the dissolution of the County of Peel, as set out in
s. 126(2) which is in these words:

126....

(2) All the assets and liabilities of the County of Peel
become, on the 1st day of January 1974, the assets and
liabilities of the Regional Corporation, and all docu-
ments and records kept by the clerk or treasurer or any
other officer of the County of Peel shall be transferred
to the clerk, and on the same date that portion of the
Town of Oakville described in clause a of subsection 1 of
section 2 is withdrawn from the County of Halton.

I come now to s. 127(2) and (3) and deem it
advisable to set out s. 127(1) as well. The entire
section reads as follows:

127. (1) Except as provided in this Act, the Munic-
ipal Board, upon the application of any area municipali-
ty or the Regional Corporation, may exercise any of the
powers under clauses a, b and d of subsection 11 of
section 14 of The Municipal Act in relation to the
dissolution of the County of Peel.

(2) In the event of any doubt as to whether any
particular asset or liability is vested in the Regional
Corporation under this Act, the Municipal Board upon
application has power to determine the matter as sole
arbitrator and sections 94 and 95 of The Ontario
Municipal Board Act do not apply to decisions or orders
made in the exercise of such power.

[TRADUCTION] 2. ...

(3) Aux fins de toute loi, les fusions, annexions et
dissolutions prevues A la pr6sente Partie sont r6put6es
avoir 6t6 accomplies en vertu d'ordonnances de la Com-
mission municipale 6tablies le jour de l'entr6e en vigueur
du pr6sent article en application de requites pr6sent6es
en vertu des articles 14 et 26 de The Municipal Act,
mais ces ordonnances ne sont pas assujetties A l'article
42 de The Ontario Municipal Board Act ni susceptibles
de p6tition ou d'appel en vertu des articles 94 ou 95 de
cette loi, et, sous r6serve des dispositions de la pr6sente
loi, la Commission municipale peut, sur requte d'une
municipalit6 regroup6e ou d'une commission locale en
relevant, ou de sa propre initiative, exercer les pouvoirs
d6coulant de ces fusions, annexions et dissolutions, et les
articles 94 et 95 de The Ontario Municipal Board Act
ne s'appliquent pas aux d6cisions ou ordonnances ren-
dues en vertu de ces pouvoirs; et, le mot amunicipalit6s*
A l'alin6a a) du paragraphe 11 de l'article 14 de The
Municipal Act, comprend les municipalit6s regroup6es
auxquelles un territoire est annex6.

La dissolution du comt6 de Peel a entrain6 les
cons6quences suivantes, 6numbr6es comme suit au
par. 126(2):

[TRADUCTION] 126.

(2) Tous les biens et toutes les dettes du comt6 de
Peel deviennent, A compter du ler janvier 1974, les biens
et les dettes de la Municipalit6 r6gionale et tous les
documents et dossiers conserv6s par le greffier, tr6sorier
ou autre fonctionnaire du comtE de Peel sont transmis
au greffier, et, A compter du m~me jour, la partie de la
ville d'Oakville d6crite A l'alin6a a) du paragraphe I de
l'article 2 est d6tach6e du comt6 de Halton.

Je cite maintenant les par. 127(2) et (3) et
j'estime 6galement pertinent de reproduire le par.
127(1). L'article 127 se lit donc comme suit:

[TRADUCTION] 127. (1) Sous r6serve des dispositions
de la pr6sente loi, la Commission municipale peut, sur
requate d'une municipalit6 regroup6e ou de la corpora-
tion r6gionale, exercer les pouvoirs 6nonc6s aux alin6as
a), b) et d) du paragraphe 11 de l'article 14 de The
Municipal Act relativement A la dissolution du comt6 de
Peel.

(2) En cas de doute quant A savoir si un bien ou une
dette revient A la Municipalit6 r6gionale en vertu de la
pr6sente loi, la Commission municipale a le pouvoir, sur
requete, de trancher la question A titre d'unique arbitre
et les articles 94 et 95 de The Ontario Municipal Board
Act ne s'appliquent pas aux d6cisions et ordonnances
rendues dans l'exercice de ce pouvoir.
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(3) In the event of any doubts as to whether any
outstanding debt or portion thereof is a debt in respect
of any asset assumed by or vested in the Regional
Corporation under this Act, the Municipal Board upon
application may determine the matter and its decision is
final.

The prohibition proceedings herein were the
results of an application by the newly-established
Regional Municipality of Peel under s. 127 for the
determination by the Ontario Municipal Board,
pursuant to s. 127(2)(3), of the ownership of cer-
tain assets also claimed by the City of Missis-
sauga. The facts out of which the application to
the Board arose are stated succinctly in the rea-
sons of MacKinnon J.A. as follows:

By an agreement of December 17, 1968 the Town of
Mississauga (which is a different entity from the City of
Mississauga, as will appear later) and its Public Utilities
Commission, sold certain trunk water facilities to the
Ontario Water Resources Commission (OWRC). By an
agreement of the same date, the Town also sold its trunk
sewer facilities to the OWRC. The amount of compen-
sation to be paid for these facilities was to be determined
by a formula set out in the agreements. The conveyance
of the water and sewer assets to the OWRC (whose
successor is the Ministry of the Environment) had been
approved by the Ontario Municipal Board by an order
of July 12, 1968. It is of some significance to note that
the concluding paragraphs of the approval order read:

4. that all moneys to be paid under the agreements to
the corporation for assets acquired by the commission
shall be subject to the approval of this Board as to the
payment thereof and as to the disposition thereof to
be made by the corporation.

There was no suggestion that the Ontario Municipal
Board did not have the jurisdiction, in its dealings with
municipal matters, to make such order.

More than $15,000,000 was paid to the Town under
these contracts prior to December 31, 1973. There has
been money received since that date which has not been
spent, and there are some millions of dollars still owing
which the Ministry of the Environment is holding until
it is determined to what Municipality the payments
should be made. It is the question of the determination
of that entitlement which gave rise to the application to

(3) En cas de doute quant A savoir si une dette ou
partie de dette impaybe constitue une dette relative A un
bien revenant A la Municipalit6 r6gionale en vertu de la
pr6sente loi, la Commission municipale peut, sur
requite, trancher la question et cette d6cision est sans
appel.

Les proc6dures en prohibition intent6es en l'es-
p6ce r6sultent d'une requate fond6e sur l'art. 127
aux termes de laquelle la nouvelle municipalit6
r6gionale de Peel demandait A la Commission
municipale de l'Ontario d'6tablir, conform6ment
aux par. 127(2) et (3), qui 6tait propri6taire de
certains biens 6galement r6clam6s par ville de
Mississauga. Les faits A l'origine de la requ~te
pr6sent6e A la Commission sont r6sum6s comme
suit dans les motifs du juge MacKinnon de la Cour
d'appel:

[TRADUCTION] Aux termes d'une entente dat6e du 17
d6cembre 1968, I'ancienne ville de Mississauga (une
entit6 diff6rente de la nouvelle, comme nous le verrons
plus loin) et sa Commission des services publics ont
vendu certaines installations d'aqueduc A la Commission
des ressources hydrauliques de l'Ontario (la C.R.H.O.).
Aux termes d'une entente portant la mime date, I'an-
cienne ville a 6galement vendu son 6gout collecteur A la
C.R.H.O. Le prix devait 6tre d6termin6 selon une for-
mule 6tablie dans les ententes. La cession des installa-
tions d'aqueduc et d'6gout A la C.R.H.O. (dont le suc-
cesseur est le ministbre de l'Environnement) a 6t6
approuv6e par la Commission municipale de l'Ontario
dans une ordonnance dat6e du 12 juillet 1968. 11 con-
vient de remarquer que les derniers paragraphes de
l'ordonnance pr6cisent:

4. que la Commission municipale doit approuver la
vente de tout bien A la Commission des ressources
hydrauliques ainsi que tout paiement vers6 A la muni-
cipalit6 conform6ment aux ententes.

On n'a pas pr6tendu que la Commission municipale de
l'Ontario n'6tait pas, en matibre d'affaires municipales,
comp6tente pour rendre cette ordonnance.

Avant le 31 d6cembre 1973, I'ancienne ville a requ
une somme superieure A $15,000,000 en vertu de ces
contrats. Depuis cette date, elle a 6galement requ d'au-
tres montants qui n'ont pas 6t6 d6pens6s et le ministbre
de l'Environnement d6tient un solde de plusieurs mil-
lions de dollars A remettre A la municipalit6 qui y a
droit. Les requ~tes pr6sent6es devant la Commission
municipale de l'Ontario et la Cour divisionnaire portent
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the Ontario Municipal Board and the consequent
application to the Divisional Court.

What is urged against the Board's authority
under s. 127(2) and (3) is that it is called upon not
only to interpret the water and sewer agreements
above referred to but also certain provisions of The
Regional Municipality of Peel Act dealing with
the provision of water and waterworks and of
sewage works, especially as set out in ss.
76(l)(8)(1 1) and 77(l)(8)(1 1). This, it is contend-
ed, invests the Board with a s. 96 jurisdiction and
it is beyond provincial competence to do so. Coun-
sel for the appellant conceded that if, as does s.
127(1), the other subsections of s. 127
had preserved Board power to act under s.
14(11)(a)(b)(d) of The Municipal Act, R.S.O.
1970, c. 284 there could be no quarrel with the
vesting of the authority given by s. 127(2)(3).
Those provisions of The Municipal Act authorize
the Board (at least in s. 14(11)(a)(b)) to make
adjustment orders as to assets and liabilities as it
may consider equitable. Thus, it is submitted, the
sting of purely legal interpretation would be
removed. I am bound to say that such a tenuous
distinction, when considered in relation to the Act
as a whole, is hardly a ground for invalidating s.
127(2)(3).

I should note that the exclusion of ss. 94 and 95
of The Ontario Municipal Board Act, R.S.O.
1970, c. 323, from the Board's function under s.
127(2) excludes, respectively, appeals to the Lieu-
tenant-Governor in Council from its orders and

-appeals to the courts on questions of law or juris-
diction. It was not denied, however, that judicial
review would still be open.

The Regional Municipality of Peel Act is
replete with references to the Ontario Municipal
Board which since 1906 has been the principal
administrative agency concerned with regulating
municipal institutions in ways too numerous to
mention. Apart from the references made by Mac-
Kinnon J.A. in his reasons to sections conferring
similar authority to that in s. 127(2), I refer also to
s. 3(3)(a), s. 43, s. 47, s. 68, the references to the

sur l'identit6 de cette municipalit6.

On conteste le pouvoir de la Commission, en
vertu des par. 127(2) et (3), d'interpr6ter les
ententes sur les installations d'aqueduc et d'6gout
susmentionn6es et surtout son pouvoir d'interpr6ter
certaines dispositions de The Regional Municipa-
lity of Peel Act relatives A l'approvisionnement en
eau, A la distribution d'eau et au traitement des
eaux us6es, plus particulibrement les par. 76(1),
(8) et (11) et 77(1), (8) et (11). On pr6tend que
cela confbre A la Commission une comp6tence
pr6vue A l'art. 96, comp6tence qui ne lui appartient
pas. Les avocats de l'appelante ont admis que si,
comme le par. 127(1), les autres paragraphes de
l'art. 127 avaient conserv6 A la Commission le
pouvoir d'agir en vertu des al. 14(l 1)a), b) et d) de
The Municipal Act, R.S.O. 1970, chap. 284, on ne
pourrait contester le pouvoir que lui confbrent les
par. 127(2) et (3). Ces dispositions de The Munic-
ipal Act (du moins les al. 14(1 1)a) et b)) autori-
sent la Commission A rendre les ordonnances
qu'elle estime appropri6es pour ajuster l'actif et le
passif. Ainsi, pr6tend-on, la Commission ne serait
pas appel6e A donner une interpr6tation purement
juridique. Je dois dire qu'une distinction aussi
subtile, 6tudi6e dans le contexte de la Loi, prise
comme un tout, peut difficilement constituer un
motif d'invalidation des par. 127(2) et (3).

Il convient de souligner que l'inapplicabilit6 des
art. 94 et 95 de The Ontario Municipal Board Act,
R.S.O. 1970, chap. 323, aux actes de la Commis-
sion en vertu du par. 127(2), exclut respectivement
les appels de ses ordonnances au lieutenant-gou-
verneur en conseil et les appels devant les tribu-
naux sur des questions de droit ou de comp6tence.
On n'a cependant pas ni6 que le contrile judiciaire
6tait toujours possible.

The Regional Municipality of Peel Act men-
tionne fr6quemment la Commission municipale de
l'Ontario qui, depuis 1906, constitue le principal
organisme administratif charg6 de r6gir les institu-
tions municipales sous tellement d'aspects qu'il
serait fastidieux de les 6numbrer ici. Outre les
renvois dans les motifs du juge MacKinnon de la
Cour d'appel A des articles conf6rant des pouvoirs
semblables A ceux pr6vus au par. 127(2), je cite
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Board in ss. 76 and 77, s. 95, s. 96, s. 108 and s.
113.

The powers so conferred are of different kinds,
some conferring what may be called judicial power
as under s. 127(2)(3). In segregating this power
from the other powers and functions conferred
upon the Board, the appellant is attempting to turn
the clock back and to restore Toronto v. York' as
the governing authority in this field of constitu-
tional law. That case was re-examined in Labour
Relations Board (Sask.) v. John East Iron Works
Ltd.2 and the Privy Council there stated, at p. 151,
that it was relevant to consider the challenged
judicial function in relation to a board's other
duties and powers. The point made by the appel-
lant here is answered by the Privy Council in the
John East case in the following explanation which
it gave of Toronto v. York, at p. 153:

In Toronto v. York it was decided that the Ontario
Municipal Board was primarily an administrative body
but that certain sections of the Act by which it was
established purported to clothe it with the functions of a
Court and to vest in it judicial powers and that pro
tanto, since its members were not appointed by the
Governor-General, the Act was invalid. But it is clear
that in that case the question did not arise for argument,
as it arises in the case under appeal, whether, upon the
assumption that judicial power was vested in the Board,
the Board was thereby brought within the ambit of s. 96.
It is true that at an early stage in the judgment delivered
by Lord Atkin the question was asked "Is, then, the
Municipal Board of Ontario a Superior Court, or a
tribunal analogous thereto?" But it seems to have been
assumed by their Lordships that if the power vested in it
was judicial, it was such a tribunal, for (as Duff C.J.C.
pointed out in the case cited) it is obvious that their
Lordships did not consider, because presumably there
was no occasion to do so, the distinction between the
Courts that come within the intendment of s. 96 of the
B.N.A. Act and other Courts and tribunals.

Apart from the John East case, I think that
Toronto v. York must be viewed with considerable
qualification in view of the decision of the Privy

' [1938] A.C. 415.
2 [1949] A.C. 134.

6galement les art. 3(3)a), 43, 47 et 68, et les art.
76, 77, 95, 96, 108 et 113 qui mentionnent la
Commission.

Les pouvoirs pr6vus A ces articles sont de divers
ordres, certains, comme les par. 127(2) et (3),
conf6rant un pouvoir qu'on pourrait qualifier de
judiciaire. En s6parant ce pouvoir des autres pou-
voirs et responsabilit6s conf6r6s A la Commission,
I'appelante tente de revenir en arribre et de r6tablir
l'arrat Toronto v. York' comme autorit6 A suivre
dans ce domaine du droit constitutionnel. Cet arr6t
a 6t6 r6examin6 dans Labour Relations Board
(Sask.) v. John East Iron Works Ltd.2 et le Con-
seil priv6 y a indiqu6 (A la p. 151) qu'il 6tait
pertinent de consid6rer la fonction judiciaire con-
test6e d'un organisme en regard de ses autres
pouvoirs et devoirs. L'explication suivante du Con-
seil priv6 dans l'arret John East, au sujet de
l'affaire Toronto v. York, r6pond A l'argument
soulev6 par l'appelante en l'esp6ce (A la p. 153):

[TRADUCTION] On a d6cid6 dans Toronto v. York
que la Commission municipale de l'Ontario 6tait essen-
tiellement un organisme administratif mais que certains
articles de sa Loi constitutive visaient A l'investir de
pouvoirs conf6r6s A une cour-des pouvoirs judiciaires-
et que pro tanto, puisque ses membres n'6taient pas
nomm6s par le gouverneur ginbral, la Loi 6tait invalide.
Il est clair que la question de savoir si le fait que la
Commission 6tait investie d'un pouvoir judiciaire la
faisait tomber sous l'art. 96 ne se posait pas comme en
l'esp6ce. 11 est exact qu'au d6but du jugement lord Atkin
pose la question suivante: (La Commission municipale
de I'Ontario est-elle une cour superieure ou un tribunal
semblable?>> Mais leurs Seigneuries semblent avoir pr6-
sum6 que si le pouvoir confr6 6tait de nature judiciaire,
elle constituait un tel tribunal car (comme l'a soulign6 le
juge en chef Duff dans I'arret pr6cit6) il est 6vident que
leurs Seigneuries n'ont pas analys6 (parce que ce n'6tait
probablement pas opportun) la distinction entre les
cours tombant sous l'art. 96 de I'A.A.N.B. et les autres
cours et tribunaux.

Mis A part l'arr~t John East, je pense que la
port6e de l'arr8t Toronto v. York est consid6rable-
ment restreinte A la lumidre de l'arrt du Conseil

' [1938] A.C. 415.
2 [1949] A.C. 134.
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Council in Ladore v. Bennett3. There the Ontario
Legislature had provided for amalgamation of four
municipalities into a new city after a report had
indicated a serious financial situation with respect
to some of them and a likelihood of default on
debentures. The Ontario Municipal Board was
given extensive powers over the affairs of the city,
including powers in respect of the debenture debts,
among them power to order substitution of new
debentures and compulsory acceptance thereof,
and power to vary the terms of the existing deben-
tures, including the interest thereon. No question
appears to have been raised with respect to s. 96.
However, the case is important for the scope given
by the Privy Council to provincial power in rela-
tion to municipal institutions and the freedom of
the Province to proceed with municipal reorgani-
zation, with attendant adjustment of financial obli-
gations, as against contentions of invasion of feder-
al power in relation to bankruptcy and insolvency
and in relation to interest.

This brings me to say a word about the relation
of the judgments of this Court in Tomko v.
Labour Relations Board (Nova Scotia) 4, and in
Jones v. Board of Trustees of Edmonton Catholic
School District No. 75, to the issue in the present
case. In Tomko, as in John East, the concern was
not simply with a particular power or authority
which stood detached from the legislative scheme
in which it was included, but with its intimate
relation to the working of the scheme. It was not
as if the impugned power or authority had no
connection with the other provisions of the Statute
of which it was made a part. That is why this
Court said in Tomko, at p. 120 that "it is not the
detached jurisdiction or power alone that is to be
considered but rather its setting in the institutional
arrangements in which it appears and is exercis-
able under the provincial legislation". This propo-
sition was reiterated and applied in the Jones case
where Martland J., speaking for the Court, said
quite plainly (at p. 893) that "the fact that a

[1939] A.C. 468.
[1977] 1 S.C.R. 112.
[1977] 2 S.C.R. 872.

priv6 dans Ladore v. Bennett3 . Dans cette dernibre
affaire, la 16gislature de l'Ontario avait pr~vu la
fusion de quatre municipalit6s en une nouvelle ville
en se fondant sur un rapport indiquant que certai-
nes d'entre elles se trouvaient dans une mauvaise
situation financibre et pouvaient 6tre incapables de
rembourser leurs obligations. La Commission
municipale de I'Ontario a requ de larges pouvoirs
relativement aux affaires de la ville, notamment en
matibre de dettes sous forme d'obligations, y com-
pris le pouvoir d'ordonner la substitution de nou-
velles obligations et leur acceptation obligatoire, et
de modifier les conditions des obligations existan-
tes, notamment en matidre d'int6rets. Il ne semble
pas avoir 6t6 question de l'art. 96. Cependant, cet
arrat est important car le Conseil priv6 y pr6cise la
port6e du pouvoir provincial relativement aux ins-
titutions municipales et la libert6 de la province
d'effectuer des reorganisations municipales,
accompagn6es de rajustement des obligations
financibres, par rapport A des pr6tentions d'inva-
sion du pouvoir f6d6ral en matibre de faillite et
d'insolvabilit6 d'une part, et d'int6rt d'autre part.

Ceci m'ambne A dire un mot au sujet de la
pertinence en l'espce des arrats de cette Cour
dans Tomko c. Labour Relations Board (Nou-
velle-Ecosse)4 et Jones c. Board of Trustees of
Edmonton Catholic School District No. 71. Dans
Tomko, comme dans John East, il ne s'agissait pas
simplement d'6tudier un pouvoir pr6cis, ind6pen-
damment du schbme de la 16gislation oa il est
pr6vu, mais d'en 6tudier le lien 6troit avec le
fonctionnement de cette 16gislation. Ce n'est pas
comme si le pouvoir contest6 n'avait aucun lien
avec les autres dispositions de la Loi dans laquelle
il 6tait pr6vu. C'est pourquoi cette Cour a d6clar6
dans Tomko (A la p. 120) qu'<<il ne faut pas
consid6rer la juridiction dans l'abstrait ou les pou-
voirs en dehors du contexte, mais plut6t la fagon
dont ils s'imbriquent dans l'ensemble des institu-
tions o6 ils se situent et s'exercent en vertu de la
loi provinciales. Ce raisonnement a 6t6 repris et
appliqu6 dans l'affaire Jones, oA le juge Martland,
parlant au nom de la Cour, a clairement dit (A la

3 [1939] A.C. 468.
4 [1977] 1 R.C.S. 112.
s [1977] 2 R.C.S. 872.
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provincial tribunal is required to exercise a judicial
function does not, of itself, involve a conflict with
s. 96".

The present case, in my opinion, is a prime
illustration of the proposition laid down in Tomko.
The integration of the amalgamating municipali-
ties into new ones and the bringing of them into
the embrace, for specified purposes, of the new
Regional Municipality of Peel necessarily involved
adjustments of assets and liabilities and determi-
nation of disputes as to where they respectively
belonged. The Legislature, having admittedly the
competent authority under s. 92(8) of the British
North America Act to restructure and reorganize
municipal institutions in the Province, was entitled
to make its own resolution of such matters or to
commit them to an agency like the Ontario
Municipal Board, with a mandate for equitable
resolution or legal resolution as might appear more
appropriate to the particular matters in issue. I do
not see that it could make any difference to the
result in the present case if s. 127(2) and (3) be
regarded as independent of s. 127(1) and as more
properly embodied in a separate section.

The fallacy in the approach by the appellant is
in considering that the water and sewer agree-
ments made in 1968 stand by themselves, notwith-
standing that they necessarily had to be brought
into account when the Legislature decided on the
restructuring and reorganization reflected in The
Regional Municipality of Peel Act. MacKinnon
J.A. expressed himself on this same point as
follows:

It must not be forgotten that the questions referred to
the Municipal Board in the instant case are merely
incidents in the over-all picture of the general restruc-
turing of the municipalities in which the Municipal
Board is given an important part to play in the adminis-
tration of the municipalities' affairs, quite apart from s.
127(2)....

The administration of which MacKinnon J.A.
speaks, taken both in its generality and in its
particulars, is functionally interrelated. It does not
admit of segregation to bring a s. 96 Court into the
picture respect to some particular, as under s.
127(2), when such a Court is otherwise properly

p. 893): que (de fait de demander A un tribunal
provincial d'exercer une fonction judiciaire n'en-
traine pas en soi un conflit avec l'art. 96).

A mon avis, le pr6sent cas illustre trbs bien la
proposition formul6e dans Tomko. La constitution
des municipalit6s fusionn6es en de nouvelles muni-
cipalit6s et leur assujettissement pour des fins sp6-
cifiques A la nouvelle municipalit6 r6gionale de
Peel entrainaient n6cessairement un rajustement
de l'actif et du passif et une d6cision quant A leur
r6partition respective. Ayant la comp6tence en
vertu du par. 92(8) de l'Acte de l'Ambrique du
Nord britannique de restructurer et de rborganiser
les institutions municipales dans la province, la
L6gislature avait le pouvoir de r6gler ces questions
comme elle I'entendait ou de charger un organisme
comme la Commission municipale de l'Ontario de
les trancher suivant l'6quit6 ou la loi selon chaque
cas particulier. Je ne vois pas ce que cela aurait
chang6 en l'esp6ce si les par. 127(2) et (3) 6taient
consid6r6s comme ind6pendants du par. 127(1) et
avaient 6t6 inclus dans un article distinct.

L'appelante fait une erreur en pr6tendant que
les ententes de 1968 sur les installations d'aqueduc
et d'6gout doivent 8tre consid6r6es isol6ment
nonobstant le fait qu'elles ont n6cessairement dai
etre prises en consid6ration lorsque la Lgislature
a d6cid6 d'effectuer la restructuration et la rborga-
nisation pr6vues A The Regional Municipality of
Peel Act. Voici en quels termes le juge MacKinnon
de la Cour d'appel a exprim6 son opinion sur le
sujet:

[TRADUCTION] Il ne faut pas oublier que les questions
d6f6r6es en l'esp~ce A la Commission municipale sont
purement accessoires dans le cadre global de la restruc-
turation g6n6rale des municipalit6s qui confie A la Com-
mission municipale un r8le important aux fins de l'admi-
nistration des affaires municipales, et ce, sans 6gard au
par. 127(2)....

L'administration dont parle le juge MacKinnon,
dans son sens g6n6ral et particulier, se rapporte
aux fonctions de la Commission. Il n'est pas ques-
tion d'6tablir une distinction ayant I'effet de faire
intervenir une cour vis6e A l'art. 96 sur un point
particulier, comme en vertu du par. 127(2), lors-

253VILLE DE MISSISSAUGA C. MUN. DE PEEL Le Juge en Chef[ 1979] 2 R.C.S.



254 CITY OF MISSISSAUGA V. MUN. OF PEEL The Chief Justice [1979] 2 S.C.R.

excluded from the administration of the provincial
enactment.

There is one more matter with which I wish to
deal and that is what I may call the historical
argument. The contention is that although prior to
or as of 1867, non-section 96 provincial tribunals
exercised, in respect of municipal reorganization,
certain arbitration powers, they were not exercised
on exactly the same terms as the arbitration
powers conferred by s. 127(2) upon the Ontario
Municipal Board or, at least, were not exercised in
the full manner envisaged by s. 127(2). I find this
a rather curious argument for striking down the
power conferred by s. 127(2). The historical argu-
ment has generally been urged to show that prior
to or as of 1867 either the function under examina-
tion was discharged by s. 96 Courts or that it was
not within the jurisdiction of such Courts but
within that of non-section 96 tribunals. In the one
case, the purpose was to establish a basis for
denying that the function could be exercised after
Confederation (at least in the same way, if that
was the case) by a non-section 96 tribunal; in the
other, it was to support the exercise of the function
by such a tribunal. I do not think that the histori-
cal argument can be applied to raise a non-section
96 function out of that category simply because it
is not exercised in exactly the same way after
Confederation as before.

What we have here, based on powers exercisable
by arbitrators under The Municipal Institutions
Act of Upper Canada, C.S.U.C. 1859, c. 54 in
respect of municipal restructuring or reorganiza-
tion, is a submission that because the arbitrators in
some cases were required to do their work before
reorganization could be proclaimed (rather than
after, as is the case here) there was no analogous
non-section 96 function. Again, it was said that
analogy was wanting because arbitrators in some
situations could apportion debts "as may be just",
a phrase or qualification not found in s. 127(2).
Moreover, it was urged, as a differentiating con-
sideration, that the pre-Confederation arbitration
awards were required to be made orders of the

que pareille cour est d'autre part exclue r6gulibre-
ment de l'administration du texte l6gislatif
provincial.

Un dernier point: I'argument fond6 sur l'his-
toire. On a pr6tendu qu'en 1867 ou avant, les
tribunaux ne relevant pas de l'art. 96 exergaient,
dans le domaine de la rborganisation municipale,
certains pouvoirs d'arbitre, mais que ces pouvoirs
n'6taient pas exerc6s dans les mimes conditions
que les pouvoirs d'arbitre conf6r6s A la Commis-
sion municipale de l'Ontario en vertu du par.
127(2) ou, du moins, n'6taient pas exerc6s d'une
fagon aussi gbnbrale que celle pr6vue au par.
127(2). Cela me semble un motif pour le moins
inusit6 d'invalidation du par. 127(2). L'argument
fond6 sur l'histoire est g6n6ralement invoqu6 pour
d6montrer qu'en 1867 ou avant, la fonction A
l'6tude incombait A une cour relevant de l'art. 96
ou qu'elle ne ressortissait pas A ces cours, mais A
des tribunaux ne relevant pas de l'art. 96. Dans un
cas, I'argument vise A 6tablir que la fonction ne
peut, aprbs la Conf6d6ration, 6tre exerc6e (du
moins de la m~me manibre, le cas 6ch6ant) par un
tribunal ne relevant pas de l'art. 96; dans l'autre, il
vise A appuyer l'exercice de la fonction par un tel
tribunal. Je ne pense pas que l'argument fond6 sur
l'histoire puisse etre invoqu6 pour retirer de cette
cat6gorie une fonction ne relevant pas de l'art. 96
uniquement parce qu'elle n'est pas exerc6e exacte-
ment de la m8me fagon apr6s la Conf6d6ration
qu'avant.

Aux termes de cet argument fond6 sur les pou-
voirs des arbitres en vertu de l'Acte relatif aux
institutions municipales du Haut Canada,
S.R.H.C. 1859, chap. 54 au sujet de la restructu-
ration et de la reorganisation municipales, 6tant
donn6 que les arbitres devaient dans certains cas
agir avant que la reorganisation n'entre en vigueur
(et non aprbs, comme c'est le cas ici), on ne peut
parler de fonctions analogues ne relevant pas de
I'art. 96. On a 6galement pr6tendu qu'il n'y avait
pas d'analogie parce que les arbitres pouvaient,
dans certains cas, r6partir les dettes [TRADUC-
TION] <<selon ce qui semble justem, une expression
ou une reserve qui n'apparait pas au par. 127(2).
En outre, on a fortement insist6 sur la distinction
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Superior Courts, as if that did more than provide a
means of enforcement.

A sentence by Duff C.J.C. in Reference re
Adoption Act, etc. 6, at p. 418, is apt here:

I am unable to accept the view that the jurisdiction of
inferior courts, whether within or without the ambit of s.
96, was by the B.N.A. Act fixed forever as it stood at
the date of Confederation.

I am of like opinion, and hold that the historical
argument presented here confirms the proper exer-
cise of an arbitral power by the Ontario Municipal
Board rather than the reverse.

I would dismiss the appeal with costs. There will
be no costs to or against any of the intervenants.

Appeal dismissed with costs.

Solicitors for the appellant: Gardiner, Roberts,
Toronto.

Solicitors for the Regional Municipality of
Peel: Manning, Bruce, Macdonald & Macintosh,
Toronto.

Solicitors for the Ontario Municipal Board and
the Attorney General for Ontario: The Ministry of
the Attorney General for Ontario, Toronto.

Solicitor for the Attorney General of Canada:
R. Tass6, Ottawa.

Solicitor for the Attorney General for Quebec:
Ren6 Dussault, Quebec City.

Solicitor for the Attorney General for Nova
Scotia: Gordon F. Coles, Halifax.

Solicitor for the Attorney General for Alberta:
Ross Paisley, Edmonton.

6 [1938] S.C.R. 398.

suppl6mentaire selon laquelle avant la Conf6d6ra-
tion les sentences arbitrales devaient 8tre homolo-
gubes par les cours superieures, comme si cela
repr6sentait plus qu'un simple moyen d'ex6cution.

Il convient de citer la phrase suivante tir6e des
motifs du juge en chef Duff dans Renvoi relatif b
l'Adoption Act, etc. 6 a la p. 418:

[TRADUCTION] Je ne puis souscrire A l'opinion selon
laquelle l'A.A.N.B. a fix6 d6finitivement dans l'6tat oa
elle se trouvait le jour de la Conf6dbration la comp6-
tence des cours inf6rieures, qu'elles relbvent ou non de
l'art. 96.

Je suis du meme avis et conclus que l'argument
fond6 sur l'histoire confirme l'exercice r6gulier
d'un pouvoir d'arbitre par la Commission munici-
pale de l'Ontario plut6t qu'il ne l'infirme.

Je suis donc d'avis de rejeter le pourvoi avec
d6pens. I n'y aura aucune adjudication de d6pens
en faveur ou contre les intervenants.

Pourvoi rejetg avec dipens.

Procureurs de l'appelante: Gardiner, Roberts,
Toronto.

Procureurs de la municipalitg rigionale de Peel:
Manning, Bruce, Macdonald & Macintosh,
Toronto.

Procureurs de la Commission municipale de
l'Ontario et du procureur gindral de l'Ontario: Le
minist~re du procureur gindral de l'Ontario,
Toronto.

Procureur du procureur gindral du Canada: R.
Tass6, Ottawa.

Procureur du procureur gindral du Qubbec:
Rend Dussault, Qubbec.

Procureur du procureur gindral de la Nouvelle-
tcosse: Gordon F. Coles, Halifax.

Procureur du procureur gindral de l'Alberta:
Ross Paisley, Edmonton.

6 [1938] R.C.S. 398.
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John Papalia Appellant;

and

Her Majesty The Queen Respondent.

Her Majesty The Queen Appellant;

and

Vincent Cotroni Respondent.

1978: June 12 (Cotroni), June 12, 13 (Papalia); 1979:
March 6.

Present: Martland, Ritchie, Spence, Pigeon, Dickson,
Beetz and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Criminal law - Conspiracy - Elements of offence
- Common object - Extortion - Conspiracy to pos-
sess money obtained by extortion - Criminal Code, s.
305.

Evidence - Admissibility - Best evidence rule -
Tape recordings - Re-recordings - Admissibility of
re-recordings - Requirement of proof of authenticity
and accuracy.

Criminal law - Indictable offences - Duplicity -
Criminal Code, s. 519(1)(b).

Papalia and Cotroni were convicted with others,
Swartz and Violi, on an indictment alleging that they
unlawfully did conspire together to have possession of
some $300,000 more or less, knowing that the said
$300,000 was obtained by the commission in Canada of
the indictable offence of extortion. The Court of Appeal
quashed the convictions of Violi and Cotroni and
entered acquittals, but dismissed the appeals of Swartz
and Papalia. These two further appeals, by Papalia from
conviction and by the Crown from the acquittal of
Cotroni, were from the unanimous judgments of the
Court of Appeal.

Swartz had been involved with a Toronto stock pro-
moter (Bader) who in turn was associated in some
business venture with a man named Rosen. Swartz and
Bader borrowed funds from Rosen for the purpose of
lending money at high rates of interest. The funds
passed from Rosen to Bader to Swartz. Bader had only
the word of Swartz that the funds were actually being
loaned. Subsequently after Rosen had advised Bader
that he would make no further advances Swartz told

John Papalia Appelant;

et

Sa Majest6 La Reine Intime.

Sa Majest6 La Reine Appelante;

et

Vincent Cotroni Intime.

1978: 12 juin (Cotroni), 12 et 13 juin (Papalia); 1979: 6
mars.

Pr6sents: Les juges Martland, Ritchie, Spence, Pigeon,
Dickson, Beetz et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel - Complot - El9ments de l'infrac-
tion - Objet commun - Extorsion Complot pour
obtenir possession d'argent extorqug - Code criminel,
art. 305.

Preuve - Recevabilit - Rfgle de la meilleure
preuve - Enregistrements - Reproductions d'enregis-
trements - Recevabilit6 de reproductions d'enregistre-
ments - Preuve ndcessaire d'authenticit6 et d'exacti-
tude.

Droit criminel - Actes criminels - Accusation
double ou multiple Code criminel, art. 519(1)b).

Papalia et Cotroni ont 6t6 d6clar~s coupables avec
d'autres, Swartz et Violi, sur un acte d'accusation
d'avoir ill6galement conspir6 ensemble pour prendre
possession d'environ $300,000, en sachant que ces $300,-
000 avaient 6t6 obtenus par la perp6tration, au Canada,
du crime d'extorsion. La Cour d'appel a annul6 les
d6clarations de culpabilit6 de Violi et de Cotroni et les a
acquitt6s, mais a rejet6 les appels de Swartz et de
Papalia. Ces deux pourvois, form6s par Papalia de sa
condamnation et par le ministbre public de l'acquitte-
ment de Cotroni, attaquent des arrits unanimes de la
Cour d'appel.

Swartz 6tait associ6 A un courtier de Toronto (Bader)
qui A son tour 6tait associ6 A un homme du nom de
Rosen dans des op6rations commerciales. Swartz et
Bader empruntaient de l'argent A Rosen afin de le pr8ter
A des taux d'int6rets 6lev6s. Les fonds passaient de
Rosen A Bader A Swartz. Bader se fiait A la parole de
Swartz que les fonds 6taient effectivement prEt6s. Plus
tard, lorsque Rosen a inform6 Bader qu'il n'avancerait
plus de fonds, Swartz a dit A Bader que les prits qu'il
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Bader that the loans which he (Swartz) was supposed to
have arranged did not exist. Swartz also advised Bader
of threats, which had been relayed to him through
someone, whom Bader believed to be John Papalia.
Bader, and subsequently Rosen, believed Swartz and
Rosen became convinced that Bader's life was in peril.
Rosen advanced $175,000 to Swartz and Bader to save
Bader from harm (Swartz having told Bader that he,
Swartz, had already paid $120,000 from moneys
obtained from Rosen for lending purposes towards the
$300,000 which Swartz alleged "the people in Mont-
real" had lost in a stock collapse which they blamed on
Rosen). Swartz's improved life-style gave rise to suspi-
cion and Bader made some inquiries. At this time
however Cotroni and Violi came to believe that their
names had been used to acquire funds from Bader.
There were conversations involving Cotroni, Violi and
Papalia and the evidence of what was going on at that
time consisted entirely of recordings of three private
conversations, largely in the Calabrese language inter-
cepted by the Montreal Police Department. The first
conversation was between Violi and Cotroni; for the
second, later the same day, they were joined by Papalia;
and the third conversation, some two weeks later, was
again between Violi and Cotroni. The Court of Appeal
found that the only evidence of agreement between Violi
and Cotroni and Papalia that emerged from the record-
ed conversations was for Papalia to arrange a meeting in
Toronto between them or one of them and Swartz; and
that presumably at such meeting Swartz would have
been made the subject of extortion. The judgment in the
Court of Appeal could be read in two ways either that
the verdict of the jury was unreasonable and unsupport-
ed by the evidence or that there was not one but two
conspiracies, the object of the second (involving Violi
and Cotroni) being different from that alleged in the
indictment.

Held: Both appeals should be dismissed.

Per Spence, Dickson, Beetz and Pratte JJ.: Where, as
here, several conspiracies are shown to have been com-
mitted the problem is to determine which was the one
envisaged by the charge. Whether all or any of those
that have been proven are covered by the indictment
depends on the construction of the charge.

Proper consideration must be given to the jurisdiction-
al limits of the court before which the indictment is laid;
it must be assumed that the indictment was intended to
relate to a crime over which the court had jurisdiction
rather than to a crime over which it had no jurisdiction.
In the present case there existed two conspiracies; that
of Papalia and Swartz to have possession of extorted
funds and that of Cotroni and Violi (and possibly

(Swartz) 6tait cens6 avoir conclus n'existaient pas.
Swartz a 6galement pr6venu Bader de menaces qui lui
avaient 6t6 transmises par l'interm6diaire de quelqu'un,
que Bader a pr6sum6 etre John Papalia. Bader, et plus
tard Rosen, a cru Swartz et Rosen 6tait convaincu que
la vie de Bader 6tait en danger. Rosen a fait une avance
de $175,000 A Swartz et Bader afin de prot6ger ce
dernier (Swartz ayant dit A Bader qu'il avait dejA vers6
$120,000 A m~me les sommes d'argent obtenues de
Rosen, pour les prets, pour payer les $300,000 que
Swartz pr6tendait que edes personnes A Montr6al,
avaient perdus dans un effondrement d'actions dont
Rosen 6tait tenu responsable). Le train de vie de Swartz
a provoqu6 la m6fiance de Bader qui est all6 aux rensei-
gnements. Pendant ce temps, cependant, Cotroni et Violi
en sont venus A croire que leurs noms avaient 6t6 utilis6s
pour obtenir des fonds de Bader. 11 y a eu des conversa-
tions impliquant Cotroni, Violi et Papalia; la preuve de
ce qui s'est pass6 A ce moment-lA se limite A l'enregistre-
ment de trois conversations privees, en majeure partie en
calabrais, interceptbes par la police de Montreal. La
premiere conversation implique Violi et Cotroni; Papalia
s'est joint A eux dans la deuxiame, plus tard le mime
jour; la troisibme a eu lieu environ deux semaines plus
tard de nouveau entre Violi et Cotroni. La Cour d'appel
a conclu que la seule preuve d'une entente entre Violi,
Cotroni et Papalia, qui ressort des conversations enregis-
tr6es, est que Papalia devait organiser une rencontre, A
Toronto, entre eux ou l'un d'eux et Swartz. Elle a aussi
conclu qu'il y a lieu de croire qu'A cette rencontre,
Swartz aurait fait l'objet d'une extorsion. La d6cision de
la Cour d'appel peut 8tre interpr6t6e de deux fagons: ou
bien le verdict du jury 6tait d6raisonnable et ne s'ap-
puyait pas sur la preuve ou bien il y avait non pas un
mais deux complots et l'objet du second (impliquant
Violi et Cotroni) est diff6rent de celui all6gu6 dans I'acte
d'accusation.

Arrit: Les deux pourvois doivent 8tre rejet6s.

Les juges Spence, Dickson, Beetz et Pratte: Lorsque,
comme ici, la preuve 6tablit plusieurs complots, le pro-
bl6me est d'identifier lequel est vis6 par I'accusation. La
question de savoir si tous les complots 6tablis en preuve
ou certains d'entre eux sont contenus dans le chef d'ac-
cusation d6pend de l'interpr6tation de l'accusation.

II faut bien examiner les limites de la comp6tence du
tribunal devant lequel l'accusation est port6e; il faut
pr6sumer que l'acte d'accusation a pour objet un acte
criminel sur lequel le tribunal a comp6tence, plut6t
qu'un acte criminel lui 6chappant. En l'esp~ce, il existe
deux complots: celui de Papalia et de Swartz visant la
possession de fonds extorqu6s et celui de Cotroni et de
Violi (et peut-8tre de Papalia) visant l'obtention et la
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Papalia) to acquire and have possession of part of the
same extorted funds. The indictment might be broad
enough to include both conspiracies, but as the second
took place only within the Province of Quebec and
Ontario had therefore no jurisdiction with respect to it,
it must be inferred that this was not the conspiracy
described in the indictment. There was evidence to go to
the jury on the basis that Papalia and Swartz conspired
as charged and Papalia was properly convicted. The only
evidence against Cotroni was however in respect of a
conspiracy not covered by the indictment.

Per Martland J.: While agreeing that the appeal by
Papalia should be dismissed on the basis proposed, the
appeal by the Crown against Cotroni should be dis-
missed for want of jurisdiction. In the absence of any
dissent in the Court of Appeal on a question of law, the
right of the Crown to appeal further, with leave is
restricted by subs. 621(1) of the Criminal Code to an
appeal on a question of law. The Court of Appeal here
exercised its power to allow further appeal under para.
(i) of s. 613(1) rather than under paras. (ii) or (iii). It
was suggested that the reasons of the Court of Appeal
constituted a finding of "no evidence" and that this
raised a question of law on which to base a further
appeal. That Court did not however find that there was
"no evidence" but rather that the evidence pointed to "a
different object".

Per Ritchie and Pigeon JJ.: The recordings of the
three conversations were the only evidence incriminating
Violi and Cotroni and these were also essential evidence
against Papalia. Transcripts, translated where necessary
from Calabrese to English, are part of the record of the
case. While the recordings proffered in evidence were
re-recordings and it was argued that these should not be
admissible in the circumstances the re-recordings were
properly admitted. No question was raised as to their
authenticity and the onus of showing that the destruc-
tion of the originals was done in good faith and explain-
ing the circumstances of the destruction was in this case
met by the Crown.

The issue of duplicity was raised by Papalia. There
was however no finding of prejudice caused by the
alleged duplicity and in view of s. 519(1)(b) of the Code
such duplicity or multiplicity do not invalidate an
indictment.

Further, the only evidence against Violi and Cotroni
was not evidence of the conspiracy alleged and was of
conversations in Montreal. There was no evidence that
any part of Cotroni's conspiracy took place or was
carried out in Ontario.

possession d'une partie de ces mimes fonds. L'acte
d'accusation est peut-8tre assez large pour comprendre
les deux complots, mais puisque le second s'est d6roul6
dans la seule province de Qu6bec et que I'Ontario
n'avait alors aucune comp6tence sur ce complot, il faut
en d6duire que ce n'est pas le complot d6crit dans l'acte
d'accusation. On pouvait soumettre au jury des 616ments
de preuve au motif que Papalia et Swartz avaient cons-
pir6 comme l'accusation l'imputait et la d6claration de
culpabilit6 de Papalia est bien fond6e. La seule preuve
contre Cotroni porte, cependant, sur un complot non vis6
par l'acte d'accusation.

Le juge Martland: Bien que d'avis que le pourvoi de
Papalia doit 6tre rejet6 pour le motif propos6, celui du
ministbre public contre Cotroni doit l'8tre pour d6faut
de comp6tence. Lorsqu'il n'y a pas eu de dissidence sur
une question de droit en appel, le droit du ministbre
public d'interjeter appel ult~rieurement, sur autorisa-
tion, est limit6 par le par. 621(1) du Code criminel, a un
appel sur une question de droit. Ici, la Cour d'appel s'est
appuy6e sur le sous-al. 613(l)(i) plut6t que sur les
sous-al. (ii) ou (iii) pour admettre l'appel ultbrieur. On
fait valoir que la Cour d'appel conclut dans ses motifs A
l'absence de preuven, ce qui soulkve une question de
droit sur laquelle un appel ult6rieur peut etre fond6. Elle
n'a toutefois pas conclu qu'il y a sabsence de preuvev,
mais plut6t que la preuve indique ((un objet diff6rento.

Les juges Ritchie et Pigeon: Les enregistrements des
trois conversations sont la seule preuve incriminant Violi
et Cotroni et constituent 6galement une preuve essen-
tielle contre Papalia. Les transcriptions, traduites au
besoin du calabrais A l'anglais, font partie du dossier.
Bien que les enregistrements offerts en preuve sont des
reproductions et qu'on ait pr6tendu qu'elles ne devraient
pas 8tre admises dans les circonstances, elles l'ont 6t6 A
bon droit. Aucune question ne se pose quant A leur
authenticit6 et le ministbre public a satisfait A l'obliga-
tion d'6tablir que la destruction des originaux a 6 faite
de bonne foi et en a expliqu6 les circonstances.

Papalia a soulev6 la question de la multiplicit6. Il n'y
a cependant aucune conclusion de pr6judice r6sultant de
la pr6tendue multiplicit6 et, d'apras l'al. 519(1)b) du
Code, un acte d'accusation n'est pas invalide parce qu'il
est double ou multiple.

En outre, la seule preuve contre Violi et Cotroni n'est
pas une preuve du complot all6gu6 et elle est formbe de
conversations tenues A Montr6al. 11 n'y a pas de preuve
qu'aucune partie du complot de Cotroni a eu lieu ou a
6t6 ex6cut6e en Ontario.
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APPEALS from judgments of the Court of
Appeal for Ontario' dismissing an appeal by
Papalia and allowing an appeal by Cotroni from
conviction for conspiracy to possess money
obtained by extortion. Both appeals dismissed.

David Doherty, for the Crown.

Clive Bynoe, Q.C., and Douglas Simpson, for
the appellant, Papalia.

Robert Carter, Q.C., for the respondent,
Cotroni.

MARTLAND J.-With respect to the case of
John Papalia v. Her Majesty The Queen, I agree
with the conclusion reached by my brothers Pigeon
and Dickson that the appeal should be dismissed.

With respect to the case of Her Majesty the
Queen v. Vincent Cotroni, in my opinion the
appeal by the Crown should be dismissed because
this Court does not have jurisdiction to deal with
it. In the absence of any dissent in the Court of
Appeal on a question of law, the right of the
Crown to appeal to this Court, with leave, is
restricted by subs. 621(1) of the Criminal Code to
an appeal on a question of law.

' (1977), 37 C.C.C. (2d) 409.

[Jurisprudence: D.P.P. v. Doot, [1973] A.C. 807;
Paradis c. R., [1934] R.C.S. 165; D.P.P. v. Nock,
[1978] 3 W.L.R. 57 (H.L.); R. v. Meyrick and Ribuffi
(1929), 21 Cr. App. R. 94 (C.C.A.); Brodie c. Le Roi,
[1936] R.C.S. 188; Shumiatcher v. Attorney-General
for Saskatchewan (1962), 133 C.C.C. 69 (C.A. Sask.);
R. v. Harrison and Burdeyney, [1965] 1 C.C.C. 367
(C.S.C.-B.); Re Regina and Marcoux and Desfosses
(1973), 13 C.C.C. (2d) 222 (C.S.C.-B.); R. v. Green-
field, [1973] 1 W.L.R. 1151 (C.C.A.); R. v. Dawson,
[1960] 1 All E.R. 558 (C.C.A.); La Reine c. Warner,
[1961] R.C.S. 144; R. v. Cipolla (1965), 46 C.R. 78;
Minchin v. The King (1914), 23 C.C.C. 414; R. v.
Laroche, [1963] 3 C.C.C. 5 inf. [19641 R.C.S. 667; R.
v. Canavan and Busby, [1970] 5 C.C.C. 15, autorisation
d'appeler refus6e [1970] R.C.S. viii; Cox et Paton c. La
Reine, [1963] R.C.S. 500; Archer c. La Reine, [1955]
R.C.S. 33; Kienapple c. La Reine, [1975] 1 R.C.S. 729;
La Reine c. Sault Ste-Marie, [1978] 2 R.C.S. 1299, 3
C.R. (3d) 30; Demenoff c. La Reine, [1964] R.C.S. 79;
R. c. Taylor, [1963] R.C.S. 491; R. c. Morabito, [1949]
R.C.S. 172; R. c. Kyling, [1970] R.C.S. 953.]

POURVOIS A l'encontre des arr8ts de la Cour
d'appel de l'Ontario' qui ont rejet6 un appel inter-
jet6 par Papalia et accueilli un appel interjet6 par
Cotroni d'une condamnation de complot pour s'ap-
proprier de l'argent obtenu par extorsion. Les deux
pourvois sont rejetbs.

David Doherty, pour le ministbre public.

Clive Bynoe, c.r., et Douglas Simpson, pour
I'appelant Papalia.

Robert Carter, c.r., pour l'intim6 Cotroni.

LE JUGE MARTLAND-Relativement A l'affaire
John Papalia c. Sa Majesti La Reine, je souscris A
la conclusion de mes coll6gues les juges Pigeon et
Dickson, que le pourvoi doit 8tre rejet6.

Relativement A l'affaire Sa Majest La Reine c.
Vincent Cotroni, je suis d'avis de rejeter le pourvoi
du ministbre public parce que cette Cour n'a pas
comp6tence pour l'entendre. Lorsqu'il n'y a pas eu
de dissidence sur une question de droit en appel, le
droit du ministbre public d'interjeter appel A cette
Cour, sur autorisation, est limit6 par le par. 621(1)
du Code criminel, A un appel sur une question de
droit.

- (1977), 37 C.C.C. (2d) 409.
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In the Court of Appeal, Jessup, J.A., when
dealing with the appeal of Cotroni, said this:

The main ground of appeal of the appellants Violi and
Cotroni is that, as against them, the verdict of the jury is
unreasonable and cannot be supported by the evidence.
In their case I think that argument has to be given effect
to. The only evidence of an agreement between them
and Papalia that emerges from the recorded conversa-
tions is for Papalia to arrange a meeting in Toronto
between them or one of them and Swartz. Presumably
at such meeting Swartz would have been made a subject
of extortion. The theory of the Crown was that Cotroni
and Violi joined the existing conspiracy between Swartz
and Papalia, but any conspiracy between Papalia, Violi
and Cotroni had a different object than that alleged in
the indictment. While the roles of the several persons in
a conspiracy may be entirely different, they must have a
common object. Here the evidence led against Violi and
Cotroni points to a different object.

Section 613(1) of the Criminal Code defines the
powers of a court of appeal on an appeal from
conviction. It provides that the court of appeal:

(a) may allow the appeal where it is of the opinion that
(i) the verdict should be set aside on the ground that
it is unreasonable or cannot be supported by the
evidence,
(ii) the judgment of the trial court should be set aside
on the ground of a wrong decision on a question of
law, or
(iii) on any ground there was a miscarriage of justice;

In my opinion the Court of Appeal in this case
exercised its power to allow the appeal under para.
(i) and not under para. (ii) or para. (iii). The
passage cited from the judgment of the Court
states that the appellant's main ground of appeal
was that "the verdict of the jury is unreasonable
and cannot be supported by the evidence", using
the words of para. (i). He then goes on to say that
"that argument has to be given effect to".

Paragraph (i) refers to the verdict of a jury.
Paragraph (ii) empowers a court of appeal to set
aside a judgment of the trial court on the ground
of a wrong decision on a question of law. The
Court of Appeal did not allow the appeal on that
ground. Paragraph (iii) is irrelevant in this case.

Statuant sur l'appel de Cotroni, le juge Jessup a
dit en Cour d'appel:

[TRADUCTION] Le principal moyen d'appel des appe-
lants Violi et Cotroni est qu'A leur 6gard, le verdict du
jury est d6raisonnable et ne peut pas s'appuyer sur la
preuve. En ce qui les concerne, cet argument doit pr6va-
loir. La seule preuve d'une entente entre eux et Papalia,
qui ressort des conversations enregistrbes, est que Papa-
lia devait organiser une rencontre, A Toronto, entre eux
ou l'un d'eux et Swartz. Il y a lieu de croire qu'd cette
rencontre, Swartz aurait fait l'objet d'une extorsion.
Suivant la thborie du ministbre public, Cotroni et Violi
se sont joints au complot existant entre Swartz et Papa-
lia, mais tout complot entre Papalia, Violi et Cotroni
avait un objet different de celui all6gu6 dans l'acte
d'accusation. Bien que les r6les des diverses parties A un
complot puissent 8tre tout A fait diff6rents, celles-ci
doivent avoir un objet commun. Ici, la preuve adminis-
tr6e contre Violi et Cotroni indique un objet diff6rent.

Le paragraphe 613(1) du Code criminel d6finit
les pouvoirs d'une cour d'appel lors d'un appel
d'une d6claration de culpabilit6. II dispose que la
cour d'appel:
a) peut admettre l'appel, si elle est d'avis

(i) que le verdict devrait 8tre rejet6 pour le motif qu'il
est d6raisonnable ou ne peut pas s'appuyer sur la
preuve,
(ii) que le jugement de la cour de premiere instance
devrait 8tre 6cart6 pour le motif qu'il constitue une
d6cision erron6e sur une question de droit, ou
(iii) que, pour un motif quelconque, il y a eu erreur
judiciaire;

Je suis d'avis qu'en l'esp6ce, la Cour d'appel
s'est appuy6e sur le sous-al. (i) et non pas sur les
sous-al. (ii) ou (iii) pour admettre l'appel. Le
passage cit6 de la d6cision de la Cour d'appel
6nonce que le principal moyen d'appel de l'appe-
lant 6tait que (de verdict du jury est d6raisonnable
et ne peut pas s'appuyer sur la preuve)), reprenant
les mots du sous-al. (i). Le juge poursuit en disant
que ((cet argument doit pr6valoir>>.

Le sous-alin6a (i) se rapporte au verdict d'un
jury. Le sous-alin6a (ii) permet A une cour d'appel
d'6carter le jugement de la cour de premiere ins-
tance pour le motif qu'il constitue une d6cision
erronbe sur une question de droit. La Cour d'appel
n'a pas accueilli l'appel pour ce motif. Le sous-ali-
n6a (iii) n'est pas pertinent en l'esp~ce.
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It is suggested that the reasons of the Court of
Appeal constitute a finding of no evidence and that
this raises a question of law which may come to
this Court. The Court of Appeal did not find that
there was no evidence to support the conviction. It
found that the evidence "points to a different
object". In my view the finding of the Court of
Appeal was as to an insufficiency of evidence and
not a finding of no evidence at all.

In The Queen v. Warner, [1961] S.C.R. 144, it
was held that this Court was powerless to interfere
with a judgment of a court of appeal based on the
ground that a verdict of a jury should be set aside
because it could not be supported by the evidence.
Such a finding is one of fact and does not raise a
question of law.

For these reasons, it is my opinion that the
appeal of the Crown as against Cotroni should be
dismissed.

The judgment of Ritchie and Pigeon JJ. was
delivered by

PIGEON J.-These two appeals are from unani-
mous judgments of the Court of Appeal of Ontario
affirming John Papalia's conviction and quashing
Vincent Cotroni's.

Convictions were entered after a jury trial, on
October 28, 1976, against all four accused on an
indictment charging that:

SHELDON SWARTZ, JOHN PAPALIA, VIN-
CENT COTRONI AND PAOLO VIOLI, between the
Ist day of April, 1973, and the 30th day of May, 1974,
in the Judicial District of York and elsewhere in the
Province of Ontario and in the Province of Quebec,
unlawfully did conspire together each with the other and
with persons unknown to have possession of $300,000,
more or less, knowing that the said $300,000 was
obtained by the commission in Canada of the indictable
offence of extortion punishable by indictment contrary
to Section 423(1)(d) and Section 312(l)(a) of the
Criminal Code of Canada.

There was an appeal by each accused. The
appeals of Swartz and Papalia were dismissed,
those of Cotroni and Violi were allowed. Leave to
appeal was granted by this Court to Papalia and to
the Crown, but due to Violi's death the Crown's

On fait valoir que la Cour d'appel conclut dans
ses motifs A l'absence de preuve, ce qui soulve une
question de droit qui peut atre soumise A cette
Cour. La Cour d'appel n'a pas conclu A l'absence
de preuve A l'appui de la d6claration de culpabilit6.
Elle a jug6 que la preuve ((indique un objet diff6-
rent>. A mon avis, la Cour d'appel a conclu A
l'insuffisance de preuve et non A l'absence de
preuve.

Dans La Reine c. Warner, [1961] R.C.S. 144, il
a 6 jug6 que cette Cour ne peut modifier la
d6cision d'une cour d'appel qui dispose que le
verdict du jury doit 6tre rejet6 parce qu'il ne peut
pas s'appuyer sur la preuve. Il s'agit lI d'une
conclusion de fait qui ne soulbve pas de question de
droit.

Pour ces motifs, je suis d'avis de rejeter le
pourvoi du ministbre public contre Cotroni.

Le jugement des juges Ritchie et Pigeon a 6t6
rendu par

LE JUGE PIGEON-Ces deux pourvois attaquent
des arrets unanimes de la Cour d'appel de l'Onta-
rio qui confirment la d6claration de culpabilit6 de
John Papalia et annulent celle de Vincent Cotroni.

A l'issue d'un procks avec jury, des d6clarations
de culpabilit6 ont 6t6 prononc6es le 28 octobre
1976 contre les quatre accus6s en vertu d'un acte
d'accusation ainsi r6dig6:

[TRADUCTION] SHELDON SWARTZ, JOHN
PAPALIA, VINCENT COTRONI ET PAOLO
VIOLI, entre le 1" avril 1973 et le 30 mai 1974, dans le
district judiciaire de York et ailleurs dans la province de
l'Ontario et dans la province de Qu6bec, ont ill6gale-
ment conspir6 ensemble, entre eux et avec des personnes
inconnues, pour prendre possession d'environ $300,000,
en sachant que ces $300,000 avaient 6t6 obtenus par la
perp6tration, au Canada, du crime d'extorsion,
punissable sur mise en accusation, en vertu des alin6as
423(1)d) et 312(1)a) du Code criminel du Canada.

Tous les accus6s ont interjet6 appel. Les appels
de Swartz et de Papalia ont 6 rejet6s, ceux de
Cotroni et de Violi ont 6 accueillis. Des autorisa-
tions de se pourvoir ont 6t6 accord6es par cette
Cour A Papalia et au ministbre public mais, suite
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appeal is now against Cotroni only. The Court of
Appeal issued one set of reasons on all four
appeals and it will be convenient to do likewise on
the two appeals to this Court.

On the appeals to the Court of Appeal an
elaborate agreed statement of facts was filed. In
this one reads:

The offence alleged by the Crown involved three
distinct stages, ....

The first stage in the spring of 1973 to August 30th,
1973 involved events leading up to the alleged extortion
of $300,000.00 perpetrated on Stanley Bader in
Toronto.
The second stage involved observations made by Bader
and his girlfriend and certain conversations they had
with certain persons in Montreal.
The third stage involved conversations between John
Papalia of Hamilton, Vincent Cotroni and Paolo Violi,
both of Montreal, which occurred in the City of Mon-
treal These conversations concerned the sum of $300,-
000.00 and the events of the first and second stage.

The first conversation mentioned in the last
paragraph took place on April 30, 1974 between
Violi and Cotroni. For the second, which took
place on the same day, they were joined by
Papalia. Violi and Cotroni were alone for the third
conversation on May 13, 1974.

It is common ground that the recordings of
those conversations are the only evidence
incriminating Violi and Cotroni and that they are
also essential evidence against Papalia. Tran-
scripts, translated where necessary from Calabrese
to English, are part of the record of the case. The
agreed summary of the first conversation is as
follows:

Cotroni and Violi discussed certain information which
they received from Kott and/or Lanza relating to an
alleged extortion of $300,000 that had taken place in
Toronto some eight to twelve months previous through
the use of their names. They were advised Johnny
(Papalia) had approached someone and said: "If you
don't pay the people from Montreal ... they are Kott's
partners . . . they will put you away". He (Papalia) said
it could be settled for $300,000 which Swartz was to
deliver to Papalia who, in turn, was to give the money to
Vittorio (Cotroni). Swartz was said to have received

au d6chs de Violi, le pourvoi du ministbre public ne
vise plus que Cotroni. La Cour d'appel a tranch6
les quatre appels ensemble dans ses motifs et il
convient que cette Cour fasse de m6me pour les
deux pourvois dont elle est saisie.

En Cour d'appel, un expos6 conjoint de faits,
minutieusement pr6par6, a 6t6 d6pos6. En voici un
extrait:

[TRADUCTION] L'acte criminel all6gu6 par le minis-
tare public comporte trois phases distinctes, . . .
La premibre phase, du printemps 1973 jusqu'au 30 aofit
1973, comprend les 6v6nements qui ont conduit A l'ex-
torsion de $300,000 dont Stanley Bader aurait 6t6 vic-
time A Toronto.
La deuxibme phase comprend des remarques faites par
Bader et son amie et des conversations qu'ils ont eues
avec d'autres personnes A Montr6al.
La troisibme phase comprend des conversations qui ont
eu lieu A Montreal entre John Papalia de Hamilton,
Vincent Cotroni et Paolo Violi, tous deux de Montr6al.
Ces conversations portaient sur le montant de $300,000
et sur les 6v6nements de la premiere et de la deuxibme
phase.

La premiere conversation mentionn6e au dernier
alin6a a eu lieu le 30 avril 1974 entre Violi et
Cotroni. Papalia s'est joint A eux dans la deuxibme
conversation, le m~me jour. Violi et Cotroni
6taient seuls dans la troisidme conversation, le 13
mai 1974.

Il est admis que les enregistrements de ces con-
versations sont la seule preuve incriminant Violi et
Cotroni et constituent 6galement une preuve essen-
tielle contre Papalia. Les transcriptions, traduites
au besoin du calabrais A l'anglais, font partie du
dossier. Voici le r6sum6 conjoint de la premiere
conversation:

[TRADUCTION] Cotroni et Violi parlent de renseigne-
ments qu'ils ont regus de Kott et (ou) de Lanza au sujet
de $300,000 extorqu6s A Toronto, il y a huit A douze
mois, en se servant de leurs noms. Ils ont t6 informbs
que Johnny (Papalia) avait manceuvr6 quelqu'un en
disant: (Si vous ne payez pas les types de Montr6al ...
ce sont des associ6s de Kott ... ils r6gleront votre
compte .. >, II (Papalia) a dit que l'affaire pouvait
s'arranger pour $300,000 que Swartz devait lui remettre
pour qu'A son tour, il les donne A Vittorio (Cotroni).
Swartz aurait requ $150,000 qu'il devait priter en prets
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$150,000 which was to be lent out on "Shylock" but he
gave the money to Papalia. Then Swartz was alleged to
have told Bader he needed to give another $150,000.00
to Papalia to give to Cotroni. Cotroni did not receive any
monies from Papalia and he believed Papalia kept it all
himself. Violi and Cotroni concluded the conversation
by agreeing to meet later that day at Gelateria Violi to
discuss the matter with Johnny (Papalia).

No satisfactory summary could be agreed upon
for the other two conversations but it may be said
that there is no doubt Papalia stated he had been
promised $50,000 by Swartz and had received
$40,000. Violi and Cotroni were taking the stand
that $300,000 had been obtained by the use of
their names and they should get one half of that
sum.

The first ground of appeal which Jessup J.A.
dealt with in the reasons of the Court below
concerned the admissibility of the recordings as
evidence. On that point he said:

... The recordings proffered in evidence were re-record-
ings. The explanation for this was that, after re-record-
ing, the original recordings had been erased and the
tapes of them re-used. The reason was that at that time
it was not the practice of the Montreal police to use tape
recordings as evidence in Court. The further reason was
that electronic surveillance of the premises in Montreal
had extended over a protracted period and the storage of
the many resultant tapes presented a problem. As a
result, a record only of significant conversations was
kept by re-recording such significant parts on fresh
tapes which were preserved.

It was argued that the re-recordings proffered were
inadmissible as not being the best evidence of the con-
versations they reproduced. However, counsel made the
significant admission that no question was raised as to
the authenticity of the re-recordings.

Of the "best evidence" rule Halsbury states in the 4th
ed., Vol. 17, p. 8:

"That evidence should be the best that the nature of
the case will allow is, besides being a matter of
obvious prudence, a principle with a considerable
pedigree. However, any strict interpretation of this
principle has long been obsolete, and the rule is now
only of importance in regard to the primary evidence
of private documents. The logic of requiring the pro-
duction of an original document where it is available
rather than relying on possibly unsatisfactory copies,
or the recollections of witnesses, is clear, although

usuraires, mais il a remis l'argent A Papalia. On a
ensuite pr6tendu que Swartz aurait dit A Bader qu'il
devait donner $150,000 de plus A Papalia pour Cotroni.
Ce dernier n'a rien requ de Papalia et il a cru que
Papalia avait tout gard6 pour lui. Violi et Cotroni ont
termin6 la conversation en convenant de se rencontrer
plus tard, le meme jour, A la Gelateria Violi pour
discuter de l'affaire avec Johnny (Papalia).

Les parties n'ont pas rbussi A s'entendre sur un
r6sum6 conjoint des deux autres conversations,
mais on peut dire qu'il n'y a pas de doute que
Papalia a d6clar6 que Swartz lui avait promis
$50,000 et qu'il en avait regu $40,000. La position
adopt6e par Violi et Cotroni 6tait que, comme on
avait utilis6 leurs noms pour soutirer les $300,000,
ils avaient droit A la moiti6.

Le premier moyen d'appel que le juge Jessup
examine dans les motifs de la Cour d'appel porte
sur la recevabilit6 en preuve des enregistrements.
Voici ce qu'il en dit:

[TRADUCTION] ... Les enregistrements offerts en
preuve sont des reproductions. L'explication donn6e est
qu'aprbs leur reproduction, les enregistrements origi-
naux ont 6t6 effac6s et les bandes utilisbes de nouveau
parce qu'd l'6poque, la police de Montr6al n'utilisait pas
d'enregistrements comme preuve devant les tribunaux.
De plus, I'6coute 6lectronique des locaux A Montr6al a
dur6 longtemps et I'entreposage des nombreuses bandes
en provenant pr6sentait un probl6me. En cons6quence,
on n'a gardE que les conversations importantes en repro-
duisant les passages importants sur de nouvelles bandes
que l'on a conserv6es.

On a pr6tendu que les reproductions offertes sont
irrecevables parce que ce n'est pas la meilleure preuve
des conversations qu'elles rapportent. Cependant, I'avo-
cat a admis clairement qu'aucune question ne se pose
quant A l'authenticit6 des reproductions.

Halsbury commente ainsi la r6gle de la *meilleure
preuvep (4, 6d., vol. 17, A la p. 8):

aEn plus d'Etre une question de simple prudence, c'est
un principe 6tabli de longue date que la preuve doit
8tre la meilleure possible vu la nature de l'affaire.
Cependant, toute interpr6tation rigoureuse de ce prin-
cipe est, depuis longtemps, d6subte et cette r~gle ne
conserve son importance qu'en ce qui a trait A la
meilleure preuve des documents priv6s. 11 est 6videm-
ment logique d'exiger la production du document
original lorsqu'il est disponible plut6t que de s'en
remettre A des copies qui peuvent laisser A d6sirer ou
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modern techniques make objections to the first alter-
native less strong."

The rule itself, in its relatively modern form did not
absolutely exclude secondary evidence. It is stated by
Lord Esher, M. R. in Lucas v. Williams & Sons, (1892)
2 Q.B. at 116:-

" 'Primary' and 'secondary' evidence mean this: pri-
mary evidence is evidence which the law requires to
be given first; secondary evidence is evidence which
may be given in the absence of the better evidence
which the law requires to be given first, when a proper
explanation is given of the absence of that better
evidence."

Lord Denning would remove the question of secondary
evidence entirely from the area of admissibility to that
of weight. In Garton v. Hunter, (1969) 2 Q.B. 37 at 44
he said:

"It is plain that Scott, L.J. had in mind the old rule
that a party must produce the best evidence that the
nature of the case will allow, and that any less good
evidence is to be excluded. That old rule has gone by
the board long ago. The only remaining instance of it
that I know is that if an original document is available
in your hands, you must produce it. You cannot give
secondary evidence by producing a copy. Nowadays
we do not confine ourselves to the best evidence. We
admit all relevant evidence. The goodness or badness
of it goes only to weight, and not to admissibility."

However, the counsel of prudence mentioned by Hals-
bury accords with the principle stated by McCormick on
Evidence, 2nd ed. at p. 571:

"If the original document has been destroyed by the
person who offers evidence of its contents, the evi-
dence is not admissible unless, by showing that the
destruction was accidental or was done in good faith,
without intention to prevent its use as evidence, he
rebuts to the satisfaction of the trial judge, any infer-
ence of fraud."

The same principle should apply to tape recordings.

In the present case, in my opinion, the onus mentioned
by McCormick was met by the Crown. Here the
destruction of the original tapes was done in good faith
and the re-recordings are acknowledged to be authentic.
For the proposition that only original tape recordings
are admissible the appellants rely on the rulings of single
judges in R. v. Stevenson, 55 Cr. App. R. 171 and R. v.
Robson, 56 Cr. App. R. 450. However, in both those
cases the authenticity of the recordings proffered in

aux souvenirs des t6moins, bien que les techniques
modernes affaiblissent les objections A la premiere
solution.)

La rbgle elle-m~me, dans sa formulation relativement
moderne, n'exclut pas cat6goriquement la preuve secon-
daire. Le Maitre des rbles, lord Esher, I'6nonce dans
Lucas v. Williams & Sons, (1892) 2 Q.B. A la p. 116:-

aVoici ce que l'on entend par ameilleures preuve et
preuve ((secondaire: la meilleure preuve est celle dont
la loi exige en premier lieu la production; la preuve
secondaire est la preuve qui peut 8tre produite en
l'absence de la meilleure preuve dont la loi exige en
premier lieu la production lorsque I'absence de la
meilleure preuve est ad6quatement expliqu6e.

Lord Denning aurait sorti la question de la preuve
secondaire du domaine de la recevabilit6 pour la placer
dans celui de la force probante. II dit, dans Garton v.
Hunter, (1969) 2 Q.B. 37 A la p. 44:

II est 6vident que le lord juge Scott pensait A l'an-
cienne rkgle qu'une partie doit produire la meilleure
preuve possible vu la nature de l'affaire et qu'il faut
exclure toute preuve moins bonne. Cette r6gle
ancienne est depuis longtemps pbrimbe. Tout ce qui en
reste est, je crois, l'obligation de produire un docu-
ment original lorsqu'on l'a en sa possession. On ne
peut en donner une preuve secondaire en produisant
une copie. Aujourd'hui, on ne se limite pas A la
meilleure preuve. Toute preuve pertinente est receva-
ble. Sa qualit6 touche seulement sa force probante et
non sa recevabilit6.

Cependant, le conseil de prudence donn6 par Halsbury
va dans le mime sens que le principe enonce par
McCormick on Evidence, 21 6d. A la p. 571:

((Si le document original a 6t& d6truit par la personne
qui offre la preuve de son contenu, cette preuve est
irrecevable A moins qu'en 6tablissant que la destruc-
tion 6tait accidentelle ou a 6t6 faite de bonne foi, sans
vouloir empicher son utilisation en preuve, elle refute,
A la satisfaction du juge du procks, tout souppon de
fraude.

Le mime principe doit s'appliquer aux bandes
magn6tiques.

En l'espece, je crois que le ministbre public a satisfait
A l'obligation que mentionne McCormick. La destruc-
tion des bandes originales a 6t6 faite de bonne foi et les
reproductions sont reconnues comme authentiques. Les
appelants appuient leur pr6tention que seules les bandes
magn6tiques originales sont recevables en preuve sur les
d6cisions rendues par un seul juge dans R. v. Stevenson,
55 Cr. App. R. 171 et R. v. Robson, 56 Cr. App. R. 450.
Toutefois, dans ces deux affaires, I'authenticit6 des enre-

264 [1979] 2 S.C.R.PAPALIA V. THE QUEEN THE QUEEN V. COTRONI Pigeon J.



[19791 2 R.C.S. PAPALIA C. LA REINE LA REINE C. COTRONI Le Juge Pigeon 265

evidence was in serious issue and the rulings on admissi-
bility in neither case provide a guide for the facts in this
case. Similarly the appellants have referred to several
judgments of American State courts where the best
evidence rule has been applied rigidly to exclude copies
of tape recordings. However, I prefer the Federal Court
view expressed in United States v. Knohl, 379 F. 2d. 427
(1967) at p. 440:

"Where a re-recording of a tape recorded conversa-
tion is offered in evidence and the trier finds that a
proper foundation has been laid for it, and that the
re-recording is authentic and accurate, a technical
and rigorous application of the best evidence rule
makes no sense and is not required. Johns v. United
States, 323 F. 2d. 421 (5 Cir. 1963). The discussion of
the rule by Mr. Justice Sutherland, sitting as a Cir-
cuit Justice in the Second Circuit, in United States v.
Manton, 107 F. 2d. 834, 845 (2 Cir. 1939) is
pertinent:

'The rule is not based upon the view that the
so-called secondary evidence is not competent,
since, if the best evidence is shown to be unobtain-
able, secondary evidence at once becomes admis-
sible. And if it appear, as it does here, that what is
called the secondary evidence is clearly equal in
probative value to what is called the primary proof,
and that fraud or imposition, reasonably, is not to
be feared, the reason upon which the best evidence
rule rests ceases, with the consequence that in that
situation the rule itself must cease to be applicable,
in consonance with the well-established maxim-
cessante ratione legis, cessat ipsa lex.

An over-technical and strained application of the
best evidence rule serves only to hamper the inquiry
without at all advancing the cause of truth.'

We are not unmindful, however, that tape recordings
are susceptible to alteration and that they often have
a persuasive, sometimes a dramatic, impact on a jury.
It is therefore incumbent on the Government to pro-
duce clear and convincing evidence of authenticity
and accuracy as a foundation for the admission of
such recordings; and where the Court accepts them as
authentic and accurate but the evidence is conflicting
on these points, it must caution the jury to scrutinize
the evidence with care."

In my opinion the learned trial Judge properly received
in evidence in the present case the re-recordings
proffered.

gistrements produits 6tait sbrieusement contest~e et les
d6cisions sur leur recevabilit6 ne peuvent servir de guide
vu les faits de la pr6sente esp6ce. De mime, les appe-
lants ont cit6 plusieurs d6cisions de tribunaux d'Etats
americains oi la ragle de la meilleure preuve a 6t6
appliqube strictement pour exclure les reproductions de
bandes magn6tiques. Je pr6fare, cependant, l'opinion
que la Cour f6d6rale a exprimbe dans United States v.
Knohl, 379 F. 2d 427 (1967) A la p. 440:

aLorsque la reproduction d'une conversation enregis-
tr6e sur bande est produite et que le juge du fond est
d'avis qu'une bonne justification en a 6t6 donn6e et
que la reproduction est authentique et exacte, il est
absurde et inutile d'appliquer la r6gle de la meilleure
preuve de fagon formaliste et rigoureuse. Johns v.
United States, 323 F. 2d. 421 (5 Cir. 1963). L'analyse
de la r~gle qu'a faite le juge Sutherland, si6geant
comme juge de circuit au Deuxibme circuit, dans
United States v. Manton, 107 F. 2d. 834, 845 (2 Cir.
1939) est pertinente:

La r6gle n'est pas fond6e sur l'opinion que ce qu'on
appelle la preuve secondaire est irrecevable, puis-
que, s'il est impossible d'obtenir la meilleure
preuve, elle devient aussit6t recevable. Et si, comme
en l'esp6ce, il appert que la soi-disant preuve secon-
daire a manifestement la mime valeur probante que
la soi-disant meilleure preuve et qu'on ne peut
raisonnablement craindre la fraude ni la superche-
rie, la r6gle de la meilleure preuve n'est plus justi-
fi6e et n'a plus lieu d'8tre dans ce cas, conform6-
ment A la maxime bien connue-si la raison d'8tre
de la loi disparait, la loi elle-mime doit disparaitre.

Une application trop formaliste et exag6r6e de la
rigle de la meilleure preuve ne fait qu'entraver la
marche de l'enquate sans aucunement servir la
vbrit6.,

Cependant, nous ne sommes pas sans savoir que les
enregistrements peuvent 8tre alt6rbs et qu'ils ont sou-
vent un effet persuasif et parfois mime spectaculaire
sur le jury. Le gouvernement doit donc fournir des
preuves claires et convaincantes de l'authenticit6 et de
la fid6lit6 pour fonder la recevabilit6 de ces enregistre-
ments; lorsque la Cour reconnaft leur authenticit6 et
leur fid6lit6 mais que la preuve est contradictoire sur
ces points, elle doit demander au jury de scruter
minutieusement la preuve.o

A mon avis, le savant juge du proces a eu raison en
l'espice d'admettre en preuve les reproductions.
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In spite of the elaborate argument submitted by
counsel for Papalia and for Cotroni, I can see no
reason to doubt the correctness of the opinion thus
expressed and I find it unnecessary to add any-
thing on the point. Most of the other points taken
by Papalia before the Court of Appeal were also
raised again before us but I am satisfied they were
properly rejected and do not consider it necessary
to deal explicitly with any of them. There is how-
ever an important point which arises out of the
reasons given for disposing the appeals of Violi and
Cotroni as follows:

The main ground of appeal of the appellants Violi and
Cotroni is that, as against them, the verdict of the jury is
unreasonable and cannot be supported by the evidence.
In their case I think that argument has to be given effect
to. The only evidence of an agreement between them
and Papalia that emerges from the recorded conversa-
tions is for Papalia to arrange a meeting in Toronto
between them or one of them and Swartz. Presumably
at such meeting Swartz would have been made a subject
of extortion. The theory of the Crown was that Cotroni
and Violi joined the existing conspiracy between Swartz
and Papalia but any conspiracy between Papalia, Violi
and Cotroni had a different object than that alleged in
the indictment. While the roles of the several persons in
a conspiracy may be entirely different, they must have a
common object. Here the evidence led against Violi and
Cotroni points to a different object.

Papalia's first ground of appeal arising out of
the above statement is that on this view of the
conspiracy, the indictment was void for duplicity. I
do not think this is a correct reading of the Court
of Appeal decision. What is said is not that two
conspiracies were charged in the indictment but
that "any conspiracy between Papalia, Violi and
Cotroni had a different object than that alleged in
the indictment". This means that in the view of the
Court of Appeal, if there was a conspiracy be-
tween Papalia, Violi and Cotroni it was not the
conspiracy alleged in the indictment. The basis of
this finding is, I think, in the preceding sentence:
"Swartz would have been made a subject of extor-
tion", in other words, this was not a conspiracy to
have possession of the $300,000 but a conspiracy
to extort $150,000 from Swartz.

I have to agree with Jessup J.A. that the alleged
conspiracy between Papalia, Violi and Cotroni did
not have the same object as the initial conspiracy

Malgr6 la plaidoirie 61abor6e pr6sent6e par les
avocats des Papalia et de Cotroni, rien ne me
permet de douter de l'exactitude de l'opinion ainsi
exprim6e et il est inutile, A mon avis, d'ajouter
quoi que ce soit sur cette question. La plupart des
autres points soulev6s par Papalia devant la Cour
d'appel ont 6t6 repris devant nous, mais je suis
convaincu qu'ils ont 6 rejet6s A bon droit et je
n'estime pas necessaire d'en examiner aucun expli-
citement. Une question importante se d6gage tou-
tefois des motifs expos6s sur les appels de Violi et
de Cotroni:

[TRADUCTION] Le principal moyen d'appel des appe-
lants Violi et Cotroni est qu'A leur 6gard, le verdict du
jury est dbraisonnable et ne peut pas s'appuyer sur la
preuve. En ce qui les concerne, cet argument doit pr6va-
loir. La seule preuve d'une entente entre eux et Papalia,
qui ressort des conversations enregistr6es, est que Papa-
lia devait organiser une rencontre, A Toronto, entre eux
ou l'un d'eux et Swartz. Il y a lieu de croire qu'A cette
rencontre, Swartz aurait fait l'objet d'une extorsion.
Suivant la th~orie du ministbre public, Cotroni et Violi
se sont joints au complot existant entre Swartz et Papa-
lia, mais tout complot entre Papalia, Violi et Cotroni
avait un objet diff6rent de celui all6gu6 dans l'acte
d'accusation. -Bien que les roles des diverses parties A un
complot puissent 8tre tout a fait diff6rents, celles-ci
doivent avoir in objet commun. Ici, la preuve adminis-
tr6e contre Violi et Cotroni indique un objet diff6rent.

Le premier moyen d'appel de Papalia d6coule de
l'6nonc6 pr6cit6, savoir: si l'on examine le complot
sous cet angle, I'acte d'accusation est nul pour
multiplicit6. J'estime que ce n'est pas une interpr6-
tation correcte de la d6cision de la Cour d'appel.
On n'y dit pas que l'acte d'accusation impute deux
complots, mais que ((tout complot entre Papalia,
Violi et Cotroni avait un objet diff6rent de celui
all6gu6 dans l'acte d'accusations. Cela signifie que,
de l'avis de la Cour d'appel, s'il existait un complot
entre Papalia, Violi et Cotroni, ce n'6tait pas celui
all6gu6 dans l'acte d'accusation. Cette conclusion
d6coule, je crois, de la phrase pr6c6dente: <<Swartz

aurait fait l'objet d'une extorsions, en d'autres
mots, il ne s'agissait pas d'un complot pour obtenir
possession de $300,000, mais d'un complot pour
extorquer $150,000 A Swartz.

Je suis d'accord avec le juge Jessup que le
pr6tendu complot entre Papalia, Violi et Cotroni
n'avait pas le m8me objet que le complot initial

266 PAPALIA V. THE QUEEN THE QUEEN v. COTRONI Pigeon J. [1979] 2 S.C. R.



PAPALIA C. LA REINE LA REINE C. COTRONI Le Juge Pigeon

between Swartz and Papalia. The object of this
first conspiracy was to obtain possession of the
$300,000 extorted from Bader at the end of
August 1973 and of which Papalia got $40,000 out
of a promised $50,000. There is no evidence that
Cotroni and Violi were actually involved in this
matter prior to the end of April 1974 at which
time, having been told that their names had been
used in the extortion by Swartz, they allegedly
conspired with Papalia to obtain part of the
$300,000. The theory of the Crown is that they
thereby joined the initial conspiracy between
Swartz and Papalia, but I think this contention
was righly rejected by the Court of Appeal. There
was no evidence of any agreement by them with
Swartz, only with Papalia, and, in the circum-
stances, the latter certainly could not be con-
sidered as acting for him so as to effect a conspir-
acy between all four accused in respect of what
Violi and Cotroni sought to accomplish. I, there-
fore, agree with Jessup J.A. that "the evidence led
against Violi and Cotroni points to a different
object"

Out of this there arise two groups of appeal
raised by Papalia which require consideration,
namely, that on the basis of such conclusion the
verdict should be quashed for duplicity and also
for improper admission of evidence.

As to the duplicity, it is pretty clear that the
Court of Appeal did not think it existed, because it
held the "conspiracy between Papalia, Violi and
Cotroni had a different object than that alleged in
the indictment", that is it was a conspiracy to
extort money from Swartz rather than a conspir-
acy to have possession of the sum extorted by
Swartz from Bader. However, I do not think this is
the correct view of Violi and Cotroni's conspiracy
with Papalia. The money extorted by Swartz from
Bader did not thereby become his in law. There-
fore it appears to me that Violi and Cotroni's
conspiracy is properly described as a conspiracy to
have possession of that money rather than as a
conspiracy to extort some of it from Swartz, so
that, although it is a separate conspiracy it is
covered by the indictment and makes it duplici-
tous. But I do not think this invalidates the convic-
tion. Section 519 of the Code reads:

entre Swartz et Papalia. L'objet de ce premier
complot 6tait d'obtenir possession des $300,000
extorqu6s A Bader A la fin d'aofit 1973 dont Papa-
lia avait touch6 $40,000 sur les $50,000 promis.
Rien ne prouve que Cotroni et Violi ont vraiment
6t6 impliqu6s dans cette affaire avant la fin d'avril
1974, alors qu'ayant 6 inform6s que Swartz avait
utilis6 leurs noms pour I'extorsion, ils auraient
complot6 avec Papalia pour obtenir une partie des
$300,000. Suivant la thborie du minist~re public,
ils se sont ainsi joints au complot initial entre
Swartz et Papalia, mais je pense que la Cour
d'appel a rejet6 cette pr6tention A bon droit. 11
n'existe pas de preuve d'entente entre eux et
Swartz, seulement avec Papalia et, dans les cir-
constances, on ne peut certainement pas dire que
ce dernier agissait pour lui de fagon A faire naitre
un complot entre les quatre accus6s relativement
au dessein de Violi et de Cotroni. Je souscris donc
A l'opinion du juge Jessup que da preuve adminis-
tr6e contre Violi et Cotroni indique un objet
diff6rents.

Il en d6coule deux moyens d'appel invoqu6s par
Papalia qui doivent 8tre 6tudies, savoir, compte
tenu de cette conclusion, le verdict devrait 8tre
annul6 pour multiplicit6 et pour admission irregu-
lire d'616ments de preuve.

11 est assez 6vident que la Cour d'appel n'a pas
estim6 qu'il y avait multiplicit6 puisqu'elle a jug6
que le gcomplot entre Papalia, Violi et Cotroni
avait un objet diff6rent de celui all6gu6 dans l'acte
d'accusationo, c'est-A-dire qu'il s'agissait d'un com-
plot pour extorquer de l'argent A Swartz plut6t que
d'un complot pour prendre possession de l'argent
que Swartz avait extorqu6 A Bader. Toutefois, je
ne crois pas que ce soit la bonne fagon d'envisager
le complot de Violi et de Cotroni avec Papalia.
L'argent que Swartz a extorqu6 A Bader ne lui
appartenait pas 16galement. 11 me parait donc cor-
rect de d6crire le complot entre Violi et Cotroni
comme un complot pour obtenir possession de cet
argent plut6t qu'un complot pour en extorquer une
partie A Swartz, de sorte que, bien qu'il s'agisse
d'un complot distinct, il est inclus dans l'acte
d'accusation et le rend double. Mais, A mon avis,
cela ne rend pas nulle la d6claration de culpabilit6.
Voici le texte de l'art. 519 du Code:
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519. (1) A count is not objectionable by reason only
that

(a) it charges in the alternative several different mat-
ters, acts or omissions that are stated in the alterna-
tive in an enactment that describes as an indictable
offence the matters, acts or omissions charged in the
count, or
(b) it is double or multifarious.

(2) An accused may at any stage of his trial apply to
the court to amend or to divide a count that

(a) charges in the alternative different matters, acts
or omissions that are stated in the alternative in the
enactment that describes the offence or declares that
the matters, acts of omissions charged are an indict-
able offence, or
(b) is double or multifarious,

on the ground that, as framed, it embarrasses him in his
defence.

(3) The court may, where it is satisfied that the ends of
justice require it, order that a count be amended or
divided into two or more counts, and thereupon a formal
commencement may be inserted before each of the
counts into which it is divided.

In my view, full effect must be given to ss.
(1)(b). Duplicity no longer makes an indictment
void. In R. v. Cipolla2 Porter C.J.O. said in giving
the majority opinion (at p. 90):

In the present case the charge is "that the accused
unlawfully did conspire together, the one with the other
and others of them and persons unknown," so that in the
present case all that was required to be proved by the
Crown in so far as Cipolla was concerned, was that he
conspired to traffic with any of the other persons
charged in the indictment. In my view, once the Crown
has proved that Cipolla conspired with any of his co-
accused to traffic in narcotic drugs they proved their
case and even if there were more than one conspiracy
proved, which in my view there was not, it would not be
open to Cipolla as a defence to say "you have proved
more than one conspiracy against me."

This decision was affirmed on appeal to this
Court ([1965] S.C.R. v, 46 C.R. 197).

I do not overlook subs. 510(1) which is the
introductory provision under the heading "General

2 (1965), 46 C.R. 78 aff'd [1965] S.C.R. v, 46 C.R. 197.

519. (1) Un chef d'accusation n'est pas inadmissible du
seul fait

a) qu'il impute sous forme alternative plusieurs
choses, actions ou omissions diff6rentes 6nonc6es sous
cette forme dans une disposition qui d6signe comme
constituant un acte criminel les choses, actions ou
omissions d6clar6es dans le chef d'accusation, ou
b) qu'il est double ou multiple.

(2) Un pr6venu peut, A toute 6tape de son procks,
demander A la cour de modifier ou de diviser un chef
d'accusation qui

a) impute sous la forme alternative diverses choses,
actions ou omissions 6nonc6es sous cette forme dans la
disposition qui d6crit l'infraction ou qui repr6sente les
choses, actions ou omissions d6clar6es, comme consti-
tuant un acte criminel, ou

b) est double ou multiple,

pour la raison qu'il I'embarrasse dans sa d6fense, tel
qu'il est r6dig6.

(3) Lorsqu'elle est convaincue que les fins de la justice
l'exigent, la cour peut ordonner qu'un chef d'accusation
soit modifi6 ou divis6 en deux ou plusieurs chefs et, d6s
lors, un pr6ambule formel peut 8tre ins6r6 avant chacun
des chefs en lesquels il est divis6.

A mon avis, I'al. (1)b) doit etre appliqu6 A fond.
La multiplicit6 n'entraine plus la nullit6 du chef
d'accusation. Dans R. v. Cipolla2 le juge en chef
Porter de l'Ontario, exposant le jugement de la
majorit6, s'est exprim6 en ces termes (A la p. 90):

[TRADUCTION] En l'esp6ce, l'inculpation porte: aque
les accus6s ont ill6galement conspir6 ensemble, l'un avec
l'autre et certains d'entre eux avec des inconnuse, de
sorte que tout ce que le ministbre public devait 6tablir
ici, en ce qui concerne Cipolla, 6tait qu'il avait conspir6
pour trafiquer avec l'une ou l'autre des personnes incul-
p6es dans l'acte d'accusation. A mon avis, dbs que le
ministbre public a prouv6 que Cipolla a conspir6 avec
l'un ou l'autre des coaccus6s pour faire le trafic de
stup6fiants, il a 6tabli la culpabilit6, et m8me si la
preuve 6tablissait plusieurs complots, ce qui, A mon avis,
n'est pas le cas ici, Cipolla ne pourrait se d6fendre en
disant avous avez prouv6 plus d'un complot contre moi>.

Cet arrt a 6t6 confirm6 lors du pourvoi devant
cette Cour ([1965] R.C.S. v, 46, C.R. 197).

Je n'oublie pas le par. 510(1) qui est une dispo-
sition pr6liminaire sous le titre ((Dispositions g6n6-

2 (1965), 46 C.R. 78 conf. par [1965] R.C.S. v, 46 C.R. 197.
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Provisions as to Counts" and is in the following
terms:

510. (1) Each count in an indictment shall in general
apply to a single transaction and shall contain and is
sufficient if it contains in substance a statement that the
accused committed an indictable offence therein
specified.

One should note in this enactment the words "in
general" which indicate that this is not a rigid but
a flexible rule, also the word "transaction" which
has no technical meaning in criminal law and
cannot be equated with "offence". The reason for
this indefiniteness in the rule is obvious: it is to be
read with s. 519 which governs its application,
giving to the trial judge fairly complete discretion
in this respect. He may at the request of the
accused or of his own motion, at any stage of the
trial, divide a double or multiple count. On the
other hand, it is provided that this will not be a
cause of invalidity.

It has long been recognized that the general rule
against duplicity or multifarious counts is subject
to exception in some cases. For instance in Min-
chin v. The King' one reads in the head note:

A conviction for theft of an entire sum, although it
may have been taken in numberous small amounts at
different times during the deficiency period, may be
supported without proving the taking of each of any of
such several amounts and the case treated as one contin-
uous act of theft although there were a number of
distinct takings, . . .

In R. v. Laroche, at p. 10, McLennan J.A. said
for the Ontario Court of Appeal:

The argument was addressed to us that the indictment
and conviction were bad in law. Section 492(1) (of the
Criminal Code, 1953-54 (Can.), c. 51) states: "Each
count in an indictment shall in general apply to a single
transaction . . ." Counsel for the appellant argued that
each of the nine transactions should have been made the
subject of a separate count and since they were not the
conviction is void for uncertainty because a general
verdict on the indictment as it stands now does not
reveal what amount the jury found that the appellant
had stolen. This charge is, however, that the appellant
between certain dates stole varying sums, in amounts

[1914], 23 C.C.C. 414.
[1963] 3 C.C.C. 5.

rales quant aux chefs d'accusations et qui se lit
ainsi:
510. (1) Chaque chef dans un acte d'accusation doit, en
gbnbral, s'appliquer A une seule affaire; il doit contenir
et il suffit qu'il contienne en substance une d6claration
portant que l'accus6 a commis un acte criminel y
sp6cifi6.

II faut remarquer dans cette disposition les mots
(en g6n6ralb qui d6notent la flexibilit6 de la r6gle,
et le mot saffaire qui n'a aucune signification
pr6cise en droit criminel et ne peut 6tre assimil6 A
einfractionx. La raison de l'impr6cision de la r6gle
est 6vidente: elle doit etre interpr6t6e de pair avec
l'art. 519 qui en r6git l'application en donnant au
juge du procks presque entibre discr6tion A cet
6gard. II peut, A tout stade du procks, de son
propre chef ou A la demande de 1'accus6, diviser un
chef d'accusation double ou multiple. 11 est pr6vu
par ailleurs que ce n'est pas une cause d'invalidit6.

Il est depuis longtemps admis que la r6gle g6n6-
rale qui interdit les chefs d'accusation doubles ou
multiples souffre parfois des exceptions. Par exem-
ple dans Minchin v. The King', le sommaire se lit
ainsi:

[TRADUCTION] Une d6claration de culpabilit6 pour le
vol d'une somme globale, qui a pu 8tre prise en plusieurs
petits montants A diff6rentes 6poques pendant la p6riode
d6ficitaire, peut 8tre 6tay6e sans que l'on prouve l'appro-
priation de chacun de ces montants et on peut consid6rer
qu'il y a eu un seul vol continu meme s'il y a eu plusieurs
appropriations distinctes,...

Dans R. v. Laroche4, A la p. 10, le juge McLen-
nan a dit au nom de la Cour d'appel de l'Ontario:

[TRADUCTION] On a fait valoir devant nous que l'acte
d'accusation et la d6claration de culpabilit6 6taient
vici6s en droit. Le paragraphe 492(1) (du Code criminel
1953-54 (Can.), chap. 51) dispose: aChaque chef dans
un acte d'accusation doit, en g6n6ral, s'appliquer A une
seule affaire .. .* L'avocat de l'appelante soutient que
chacune des neuf affaires aurait dOi faire l'objet d'un
chef distinct et, comme ce n'est pas le cas, la d6claration
de culpabilit6 est nulle pour incertitude parce qu'un
verdict g6n6ral sur l'acte d'accusation tel qu'il est for-
mul6 maintenant ne r~vile pas le montant pour lequel le
jury a trouv6 l'appelante coupable. Cette inculpation

3 (1914), 23 C.C.C. 414.
4 (1963] 3 C.C.C. 5.
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and at times unknown, to a total sum of $10,790.52. In
such a case it is proper to charge a general deficiency:
Minchin v. The King (1914), 23 C.C.C. 414, 18 D.L.R.
340. The proof of the nine transactions was necessary to
show the general deficiency and apart from the first
Millcraft cheque the Noel cheque, if that was a substitu-
tion for cash previously taken, there was no relation in
time between the takings and the substitutions of the
cheques. If the charge had been that of falsifying
records under s. 340 it would of course have been
necessary to set out in a separate count each of the
transactions referred to, but that is not this case. The
appellant did not apply for particulars before or during
the trial under s. 497 or to amend or divide the count
under s. 500. I would not be disposed to quash the
conviction on these grounds because in substance the
charge is of one continuous act of theft. In any event it is
not a rule of law but one of practice that in cases like
this the charge should be divided into as many counts as
possible: R. v. Tomlin (1954), 38 Cr. App. R. 82. .. .

Although rejecting the argument based on multi-
plicity, the Ontario Court of Appeal quashed the
conviction on another ground. On appeal to this
Court' the conviction was restored by the majority
judgment, however, Spence J. Dissenting, agreed
with the majority as to the correctness of the above
quoted statement.

In R. v. Canavan and Busby6 at pp. 18, 19,
Schroeder J.A. said for the Ontario Court of
Appeal after quoting ss. 510(1) (then subs.
492(1)):

"Transaction" is a word of quite comprehensive
import, which, so far as I am aware, has never been the
subject of any exact legal definition. The word has been
interpreted as the justice of each case demanded rather
than by any abstract definition. In its ordinary sense it is
understood to mean the doing or performing of some
matter of business between two or more persons. "Tran-
saction" in its broadest sense expresses the concept of
driving, doing, or acting as is denoted by the Latin word
trans-agere from which it is derived. In Bendir et al. v.
Anson, [1936] 3 All E.R. 326 at p. 330, it was suggested

[1964] S.C.R. 667.
6 [1970] 5 C.C.C. 15.

porte toutefois que l'accus6e a, au cours d'une pbriode
donn6e, vol6 plusieurs sommes, dont on ignore les mon-
tants et les dates, pour un total de $10,790.52. En pareil
cas, il convient d'imputer un d6ficit global: Minchin v.
The King (1914), 23 C.C.C. 414, 18 D.L.R. 340. La
preuve des neuf affaires s'imposait pour 6tablir le d6ficit
global et, exception faite du premier cheque Millcraft et
du cheque Noel, s'il s'agissait IA d'une substitution pour
de l'argent liquide dejA pris, il n'y avait aucun rapport
dans le temps entre les appropriations et les substitutions
de cheques. Si l'accusation avait port6 sur la falsification
de documents en vertu de l'art. 340, il aurait fallu, bien
sfir, 6noncer distinctement chacune des affaires en ques-
tion dans un chef d'accusation, mais ce n'est pas le cas
ici. L'appelante n'a pas pr6sent6 de requ~te visant A
obtenir des d6tails, avant ou pendant le procks, en vertu
de l'art. 497, ou pour modifier ou diviser un chef d'accu-
sation en vertu de l'art. 500. Je ne suis pas dispos6 i
annuler la d6claration de culpabilit6 pour ce motif,
parce que l'essence de l'inculpation est un seul vol
continu. Quoi qu'il en soit, c'est une r6gle de pratique et
non une r6gle de droit que, dans des affaires de ce genre,
l'inculpation soit divis6e en autant de chefs d'accusation
qu'il est possible de le faire: R. v. Tomlin (1954), 38 Cr.
App. R. 82. . . .

Bien qu'elle ait rejet6 l'argument fond6 sur la
multiplicit6, la Cour d'appel de l'Ontario a annul6
la d6claration de culpabilit6 pour un autre motif.
Lors du pourvoi devant cette Cour, la d6claration
de culpabilit6 a t r6tablie5 par un jugement
rendu A la majorit6; quoique dissident, le juge
Spence s'est ralli6 A la majorit6 pour approuver
1'6nonc6 que je viens de citer.

Dans R. v. Canavan and Busby' aux pp. 18, 19
le juge Schroeder, parlant au nom de la Cour
d'appel de l'Ontario, a dit, aprbs avoir cit6 le par.
510(1) (alors le par. 492(1)):

[TRADUCTION] Le mot saffaires revt un sens trbs
large et, en autant que je sache, n'a jamais fait l'objet
d'une d6finition 16gale pr6cise. Le mot a 6t6 interpr6t6
pour que justice soit faite dans chaque cas plut6t que de
fagon abstraite. Dans son sens ordinaire il signifie l'ac-
complissement ou la conclusion d'un march6 quelconque
entre deux ou plusieurs personnes. Dans son sens le plus
large, le mot anglais (transaction) (affaire) exprime
l'id6e de conduite, d'acte ou d'agissement, tel que le
d6note le mot latin trans-agere d'oai il tire son origine.
Dans Bendir et al. v. Anson, [1936] 3 All. E.R. 326 A la

5 [1964] R.C.S. 667.
6 [1970] 5 C.C.C. 15.
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that "transaction" would seem to mean an act the effect
of which extends beyond the agent to other persons.

A "transaction" may and frequently does include a
series of occurrences extending over a length of time.

The words "in general" appearing in s. 492(1) would
appear to indicate a permissible relaxation of its terms
extending to exceptional cases in which a number of acts
each in itself constituting an offence is capable of being
treated as one transaction. This is implicit in the provi-
sions of s. 500(3) of the Code which empowers the
Court, where it is satisfied that the ends of justice
require it, to order that a count be amended or divided
into two or more counts. This indicates that a number of
acts, each in themselves capable of constituting an
offence, may be before the Court in one count and a
trial on that one count can proceed unless the Court is
satisfied that a division is required.

Leave to appeal to this Court was denied ([1970]
S.C.R. viii).

Counsel for Papalia relied on what is said by
Goode, Criminal Conspiracy in Canada at p. 228,
and notes there cited. The notes refer mainly to
Cox and Paton v. R. 7 and Archer v. R. 8 I cannot
find what Goode says very helpful to Papalia and
Cotroni. At p. 222, I read: "Cartwright J. in Cox
and Paton v. The Queen recognized that one con-
spiracy may encompass more than one object,

.". I should however point out that Cox and
Paton did not deal with duplicity in the same sense
as in the instant case. The problem there was the
exact opposite: instead of two conspiracies charged
in one count, the same conspiracy was in substance
charged differently in several counts. It was a
situation similar to that which occurred in Kienap-
ple v. R.9 where it was likewise held that there
should not be more than one conviction entered for
what is in substance the same delict, although it
may technically constitute two or more offences.

As to Archer v. R. it must be pointed out that
this was a summary conviction offence governed
by the provisions of the old Criminal Code, which

[1963] S.C.R. 500.
8 [1955] S.C.R. 33.
9 [1975] 1 S.C.R. 729.

p. 330, on a sugg6r6 que le mot caffaireo signifie un acte
dont la port6e s'6tend non seulement A l'agent mais A
d'autres personnes.

Une eaffaire, peut comporter et comporte souvent une
s6rie d'6v6nements s'6tendant dans le temps....

Les mots (en g6n6rals que l'on trouve au par. 492(1)
permettent apparemment un adoucissement de la dispo-
sition qui s'applique aux cas exceptionnels o i plusieurs
actes, constituant chacun une infraction, peuvent etre
consid6r6s comme une seule affaire. Ceci est implicite
dans le par. 500(3) du Code qui permet A la Cour,
lorsqu'elle est convaincue que les fins de la justice
l'exigent, d'ordonner qu'un chef d'accusation soit modi-
fi6 ou divis6 en deux ou plusieurs chefs. Cela signifie que
plusieurs actes, dont chacun peut constituer une infrac-
tion, peuvent 8tre soumis A la cour dans un seul chef
d'accusation et un procks peut se d6rouler sur ce seul
chef A moins que la Cour soit convaincue de la n6cessit6
d'une division.

Autorisation d'interjeter appel devant cette Cour a
6t6 refus6e ([1970] R.C.S. viii).

Les avocats de Papalia se sont appuyes sur ce
que dit Goode, Criminal Conspiracy in Canada A
la p. 228 et aux renvois qu'on y trouve. Ceux-ci se
rapportent principalement A Cox et Paton c. R.I et
Archer c. R. 8 Je ne trouve pas ce que Goode dit
trbs utile A Papalia et A Cotroni. Je lis, A la p. 222:
[TRADUCTION] ((Dans Cox et Paton c. La Reine, le
juge Cartwright admet qu'un complot peut inclure
plus d'un objet, . . .). Je dois cependant faire
remarquer que Cox et Paton ne porte pas sur la
multiplicit6 dans le meime sens qu'ici. Dans cette
affaire, le problAme 6tait tout A fait l'inverse: au
lieu de deux complots imput6s dans un meme chef,
le mime complot 6tait en substance imput6 diff6-
remment dans plusieurs chefs. La situation 6tait
semblable A celle de Kienapple c. R.9 oii il a
6galement 6t6 jug6 qu'il ne devrait pas y avoir plus
d'une d6claration de culpabilit6 pour ce qui est, en
substance, le m8me d6lit, bien qu'en droit strict
cela puisse constituer plusieurs infractions.

Quant A l'affaire Archer c. R., il faut souligner
qu'il s'agissait d'une infraction punissable sur
d6claration sommaire de culpabilit6 r6gie par les

[1963] R.C.S. 500.
8 [1955] R.C.S. 33.
9 [1975] 1 R.C.S. 729.
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are quoted in the judgment of the majority and
where one reads:

710. (3) Every complaint shall be for one matter of
complaint only, and not for two or more matters of
complaint, and every information shall be for one
offence only, and not for two or more offences.

This was a rigid rule against duplicity or multi-
plicity totally unlike ss. 510(1) and moreover not
subject to s. 519.

Even under the present Code, the situation is not
the same for summary conviction offences as for
indictable offences for the obvious reason that in
summary conviction offences, the accused does not
have the benefit of a preliminary enquiry. Subsec-
tion 724(1) reads:

724. (1) In proceedings to which this Part applies,
the information

(a) shall be in writing and under oath, and
(b) may charge more than one offence or relate to
more than one matter of complaint, but where more
than one offence is charged or the information relates
to more than one matter of complaint, each offence or
matter of complaint, as the case may be, shall be set
out in a separate count.

By virtue of subs. 729(1), ss. 510 and 512 apply
but not s. 519. However, here is what Dickson J.,
speaking for the full Court, said of duplicity in the
summary conviction case of Caswell v. Sault Ste.
Marie, '0 at pp. 38, 39 and 1307, 1308:

... one must recall, I think, the policy basis of the rule
against multiplicity and duplicity. The rule developed
during a period of extreme formality and technicality in
the preferring of indictments and laying of informations.
It grew from the humane desire of judges to alleviate the
severity of the law in an age when many crimes were
still classified as felonies, for which the punishment was
death by the gallows. The slightest defect made an
indictment a nullity. That age has passed. Parliament
has made it abundantly clear in those sections of the
Criminal Code having to do with the form of indict-
ments and informations that the punctilio of an earlier
age is not longer to bind us. We must look for substance
and not petty formalities.

10 (1978), 3 C.R. (3d) 30; [1978] 2 S.C.R. 1299.

dispositions de l'ancien Code criminel, qui sont
cit6es dans le jugement de la majorit6, et dont
l'une dispose que:

710. (3) Chaque plainte ne doit porter que sur une
seule matibre, et non sur deux ou plusieurs matibres, et
chaque d6nonciation sur une seule infraction, et non sur
deux ou plusieurs infractions.

Cette r6gle rigide interdisait les accusations dou-
bles ou multiples contrairement au par. 510(1) et,
de plus, elle n'6tait pas assujettie A l'art. 519.

Mme en vertu du pr6sent Code, la situation
n'est pas la mime pour les infractions punissables
sur d6claration sommaire que pour les actes crimi-
nels; c'est 6videmment parce que dans le cas d'in-
fractions punissables sur d6claration sommaire,
I'accus6 ne b6n6ficie pas d'une enquate pr6limi-
naire. Voici le texte du par. 724(1):

724. (1) Dans les proc6dures auxquelles la pr6sente
Partie s'applique, la d6nonciation

a) doit 8tre 6tablie par 6crit et sous serment, et
b) peut imputer plus d'une infraction ou viser plus
d'un sujet de plainte, mais lorsque plus d'une infrac-
tion est imput6e ou que la d6nonciation vise plus d'un
sujet de plainte, chaque infraction ou sujet de plainte,
selon le cas, doit 8tre 6nonc6 sous un chef distinct.

Aux termes du par. 729(1), les art. 510 et 512
s'appliquent mais non l'art. 519. Cependant, voici
ce que le juge Dickson, parlant au nom de la Cour
au complet, dit des accusations doubles, dans Cas-
well c. Sault Ste-Marie"o aux pp. 38, 39 et pp.
1307, 1308, od l'infraction 6tait punissable sur
d6claration sommaire:
... il faut rappeler le but fondamental de la r6gle qui
interdit les accusations doubles ou multiples. La r6gle a
6t6 61aboree a une 6poque de formalisme extreme dans
la pr6sentation des actes d'accusation et des d6noncia-
tions. Elle proc6dait des sentiments humanitaires des
juges qui voulaient adoucir la s6v6rit6 de la loi A une
6poque oil de nombreuses infractions 6taient placbes
dans la cat6gorie des crimes graves punis par la pendai-
son. Le moindre d6faut viciait l'accusation. Cette 6poque
est r6volue. Le Parlement a clairement d6montr6, dans
les articles du Code criminel relatifs A la forme des actes
d'accusation et des d6nonciations, que nous n'6tions plus
lis par le formalisme pointilleux d'antan. Nous devons
examiner le fond des choses et non pas des formalit6s
insignifiantes.

10 (1978), 3 C.R. (3d) 30; [1978] 2. R.C.S. 1299.
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In my opinion, the primary test should be a practical
one, based on the only valid justification for the rule
against duplicity: does the accused know the case he has
to meet, or is he prejudiced in the preparation of his
defence by ambiguity in the charge?

In the present case there is no finding of preju-
dice caused by the duplicity of the charge and
none appears. In my view, the effect of s. 519 is
not doubtful: in indictable offences, duplicity and
multiplicity do not invalidate an indictment, it is
for the judge trying the case to decide whether a
division is necessary. In the present case, it is
unnecessary to go on to consider under what cir-
cumstances the failure of the trial judge to proper-
ly exercise his discretion in this respect might be
reviewed on appeal, there is no basis for such
review. I, therefore, have to reject the objection
based on duplicity.

The last ground of appeal submitted by Papalia
which has to be dealt with is that, because the
second conspiracy did not come within the terms
of the indictment, the evidence in support thereof
was not properly admitted. There is no substance
in this objection. The incriminating part of the
three conversations towards Papalia is all in the
second in which he took part and which would be
admissible in any event.

For those reasons, I conclude that Papalia's
appeal should be dismissed.

On the Crown's appeal against Cotroni, a
threshold question arises: Does the appeal raise a
pure question of law? The problem is that in
dealing with Violi and Cotroni's appeal, Jessup
J.A. said at the outset:

The main ground of appeal of the appellants Violi and
Cotroni is that, as against them, the verdict of the jury is
unreasonable and cannot be supported by the evidence.
In their case I think that argument has to be given effect
to.

If those words were to be considered apart from
what follows, it would have to be decided that
there can be no appeal to this Court because it is
settled that when the Court of Appeal finds the
evidence insufficient this does not raise a pure

A mon avis, le critbre primordial devrait 8tre d'ordre
pratique et fond6 sur la seule justification valide de la
r~gle s'opposant A la multiplicit6: I'accus6 sait-il de quoi
il est accus6 ou l'ambiguit6 de l'accusation nuit-elle A la
pr6paration de sa d6fense?

Ici il n'y a aucune conclusion de prejudice r6sul-
tant de la multiplicit6 de l'accusation et aucun
n'est d6montr6. A mon avis, la port6e de I'art. 519
n'est pas douteuse: lorsqu'il s'agit d'actes crimi-
nels, un acte d'accusation n'est pas invalide parce
qu'il est double ou multiple, il appartient au juge
du prochs de d6cider si une division est n6cessaire.
En l'espbce, il n'est pas n6cessaire de se demander
dans quelles circonstances le d6faut du juge du
procks de bien exercer sa discr6tion A cet 6gard
pourrait 8tre examin6 en appel; rien ne justifie un
tel examen. Je dois donc rejeter le moyen fond6 sur
la multiplicit6.

11 faut examiner le dernier moyen d'appel
soumis par Papalia. 11 all6gue que la preuve A
l'appui du second complot n'est pas recevable
parce que celui-ci n'est pas inclus dans l'acte d'ac-
cusation. Cette d6fense n'est pas fond6e. La partie
incriminante des trois conversations A l'6gard de
Papalia se trouve entiarement dans la deuxibme A
laquelle il a particip6 et qui serait, de toute fagon
recevable.

Pour ces motifs je conclus au rejet du pourvoi de
Papalia.

Pour ce qui est du pourvoi du ministbre public
contre Cotroni, une question surgit au seuil mime
de la discussion: le pourvoi pose-t-il une pure
question de droit? La difficult6 est qu'en exami-
nant l'appel de Violi et de Cotroni, le juge Jessup a
dit, au d6part:
[TRADUCTION] Le principal moyen d'appel des appe-
lants Violi et Cotroni est qu'A leur 6gard, le verdict du
jury est d6raisonnable et ne peut pas s'appuyer sur la
preuve. En ce qui les concerne, cet argument doit
pr6valoir.

S'il fallait consid6rer cet 6nonc6 hors contexte, il
faudrait juger qu'il ne peut y avoir de pourvoi
devant cette Cour parce qu'il est admis que lorsque
la Cour d'appel conclut A l'insuffisance de la
preuve, il ne s'agit pas d'une pure question de
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question of law: R. v. Warner", Demenoff v. R. 12

However, the fact that the words of subpara.
613(1)(a)(i) are used does not necessarily mean
that the judgment of the Court of Appeal is not
based on one or more pure questions of law. In R.
v. Taylor" those very words had been used by
Casey J.A. as quoted by Cartwright J. dissenting
(at p. 495):

Before a jury can be called upon to pass judgment,
before it can be asked to decide whether there was
.wanton or reckless disregard' there must be some evi-
dence from which the existence of this element can be
reasonably deduced. If no such evidence exists then the
verdict that finds the accused guilty is one that in the
words of CC 592 is 'unreasonable or cannot be support-
ed by the evidence'. In this case the only person who
testifies as to the conduct of the appellant was Mrs.
Lemieux. Assuming that the appellant was driving the
automobile that struck the victim the evidence of Mrs.
Lemieux does not establish facts from which the exist-
ence of 'wanton or reckless disregard' can be reasonably
deduced.

For the foregoing reasons I would maintain this
appeal and quash the conviction.

However, the majority agreed with Judson J.
that, in fact, the decision was that there was no
evidence and this was a question of law (at p. 493):

When the case came to appeal the Court concentrated
its attention upon the evidence of Madame Lemieux. I
take the finding of Casey J. to be that there was no
evidence to go to the jury and that, in consequence, he
held that the verdict was unreasonable and could not be
supported by the evidence. Rinfret J. held that the
learned trial judge ought to have directed a verdict of
acquittal. Badeaux J. agreed with both his colleagues
and, in my opinion, without any inconsistency for it is a
common basis to both reasons for judgment that there
was no evidence to go to the jury. This is a question of
law and I am of the opinion that the ruling upon it was
erronenous.

In the present case, after the two sentences I
have first quoted, Jessup J.A. goes on to say:

The only evidence of an agreement between them and
Papalia that emerges from the recorded conversations is
for Papalia to arrange a meeting in Toronto between

" [1961] S.C.R. 144.
12 [1964] S.C.R. 79.
'3 [1963] S.C.R. 491.

droit: R. c. Warner", Demenoff c. R. 12 Cependant,
I'emploi des mots du sous-al. 613(1)a)(i) ne signi-
fie pas n6cessairement que la d6cision de la Cour
d'appel ne se fonde pas sur une ou plusieurs pures
questions de droit. Dans R. c. Taylor 3 , le juge
Cartwright, dissident, cite le juge d'appel Casey
qui avait utilis6 ces m~mes mots (A la p. 495):

[TRADUCTION] Avant que le jury puisse 8tre appel6 A
rendre une d6cision, avant qu'on puisse lui demander s'il
y a eu <insouciance imprudente ou t6mbrairep, il doit y
avoir des 616ments de preuve qui permettent raisonna-
blement de conclure A l'existence de ce facteur. En
I'absence d'une telle preuve, le verdict de culpabilit6 est,
aux termes de l'art. 592 C. Crim., gdbraisonnable et ne
peut pas s'appuyer sur la preuve. Ici, seule MmeLemieux
a t6moign6 sur la conduite de l'appelant. Si l'on tient
pour acquis que l'appelant conduisait la voiture qui a
heurt6 la victime, le t6moignage de Mmn Lemieux n'6ta-
blit pas de faits permettant raisonnablement de conclure
A l'existence d'une ainsouciance imprudente ou t6m6-
raire).

Pour ces motifs je suis d'avis d'accueillir ce pourvoi et
d'annuler la d6claration de culpabilit6.

Cependant, la majorit6 s'est ralli6e au juge
Judson pour dire qu'en fait, la d6cision concluait A
l'absence de preuve et que c'6tait lIA une question
de droit (A la p. 493):

[TRADUCTION] En appel, la Cour a principalement
examin6 le t6moignage de Me Lemieux. Si je com-
prends bien, le juge Casey a conclu qu'il n'y avait pas de
preuve A soumettre au jury et donc que le verdict 6tait
d6raisonnable et ne pouvait pas s'appuyer sur la preuve.
Le juge Rinfret a conclu que le juge du procks aurait dfi
imposer un verdict d'acquittement. Le juge Badeaux a
souscrit A l'opinion de ses deux colligues et ce, A mon
avis, sans aucune incompatibilit6 puisque le fondement
des deux d6cisions est l'absence de preuve A soumettre
au jury. C'est IA une question de droit et, A mon avis, la
d6cision qui la tranche est erron6e.

En l'esp6ce, aprbs les deux phrases que je viens
de citer, le juge Jessup poursuit:

[TRADUCTION] La seule preuve d'une entente entre
eux et Papalia, qui ressort des conversations enregis-
tr6es, est que Papalia devait organiser une rencontre, A

" [1961] R.C.S. 144.
12 [1964] R.C.S. 79.
13 [1963] R.C.S. 491.
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them or one of them and Swartz. Presumably at such
meeting Swartz would have been made a subject of
extortion. The theory of the Crown was that Cotroni and
Violi joined the existing conspiracy between Swartz and
Papalia but any conspiracy between Papalia, Violi and
Cotroni had a different object than that alleged in the
indictment. While the roles of the several persons in a
conspiracy may be entirely different, they must have a
common object. Here the evidence led against Violi and
Cotroni points to a different object.

This clearly means that the only evidence
against Violi and Cotroni is not evidence of the
conspiracy alleged in the indictment because it
points to a different object. A finding that there is
no evidence raises a question of law as stated by
Judson J., see: R. v. Morabitol4 , R. v. Kyling' 5 .
Whether evidence of a conspiracy between
Cotroni, Violi and Papalia to obtain from Swartz
some of the money extorted by him from Bader is
evidence of the conspiracy alleged in the indict-
ment, is also a question of law as is apparent from
what has already been said. In my opinion, for the
reasons already stated, the Crown's appeal against
Cotroni raises questions of law.

There is however a further difficulty. The only
evidence against Cotroni is of conversations in
Montreal. In order to support a verdict against
him in Ontario, there has to be some evidence that
some part of his conspiracy with Violi and Papalia
took place or was carried out in Ontario. This is
what I cannot find.

I therefore come to the conclusion that both
appeals should be dismissed.

The judgment of Spence, Dickson, Beetz and
Pratte JJ. was delivered by

DICKSON J.-This is an appeal by John Papalia
from conviction on a charge of conspiring to have
possession of extorted funds, and an appeal by the
Crown from the acquittal of Vincent Cotroni on
the same charge.

14 [1949] S.C.R. 172.
1s [1970] S.C.R. 953.

Toronto, entre eux ou l'un d'eux et Swartz. 11 y a lieu de
croire qu'A cette rencontre, Swartz aurait fait l'objet
d'une extorsion. Suivant la th6orie du ministbre public,
Cotroni et Violi se sont joints au complot existant entre
Swartz et Papalia, mais tout complot entre Papalia,
Violi et Cotroni avait un objet different de celui all6gu6
dans l'acte d'accusation. Bien que les rbles des diverses
parties A un complot puissent 8tre tout A fait diff6rents,
celles-ci doivent avoir un objet commun. Ici, la preuve
administr6e contre Violi et Cotroni indique un objet
diff6rent.

Cela signifie clairement que la seule preuve
contre Violi et Cotroni n'est pas une preuve du
complot all6gub dans l'acte d'accusation parce
qu'elle indique un objet diff6rent. Comme l'a
d6clar6 le juge Judson, une conclusion d'absence
de preuve soulkve une question de droit, voir: R. c.
Morabitol4 , R. c. Kyling". La question de savoir
si la preuve d'un complot entre Cotroni, Violi et
Papalia pour obtenir de Swartz une partie de
l'argent que ce dernier a extorqu6 A Bader est une
preuve du complot all6gu6 dans l'acte d'accusa-
tion, est 6galement une question de droit comme il
appert de ce qui pr6c6de. A mon avis, pour les
raisons susmentionn6es, le pourvoi du ministbre
public contre Cotroni soul6ve des questions de
droit.

11 existe toutefois une autre difficult6. La seule
preuve contre Cotroni est form6e de conversations
tenues A Montr6al. Pour justifier un verdict contre
lui en Ontario, il doit y avoir une preuve qu'une
partie du complot avec Violi et Papalia a eu lieu
ou a 6t6 ex6cut6e en Ontario. Je ne peux conclure
ainsi.

Je suis donc d'avis de rejeter les deux pourvois.

Le jugement des juges Spence, Dickson, Beetz et
Pratte a 6t6 rendu par

LE JUGE DICKSON-Il s'agit d'un pourvoi
form6 par John Papalia contre sa condamnation
sur l'accusation d'avoir complot6 pour se procurer
des fonds extorqu6s, et d'un pourvoi du ministbre
public contre l'acquittement de Cotroni sur la
m~me accusation.

' [1949] R.C.S. 172.
15 [1970] R.C.S. 953.
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Conspiracy is an inchoate or preliminary crime,
dating from the time of Edward I, but much
refined in the Court of Star Chamber in the
seventeenth century. Notwithstanding its antiqui-
ty, the law of conspiracy is still uncertain. It can,
however, be said that the indictment for conspir-
acy is a formidable weapon in the armoury of the
prosecutor. According to the cases, it permits a
vague definition of the offence; broader standards
of admissibility of evidence apply; it may provide
the solution to prosecutorial problems as to situs
and jurisdiction. See Director of Public Prosecu-
tions v. Doot 16. But the very looseness generally
allowed for specifying the offence, for receiving
proof, and generally in the conduct of the trial,
imposes upon a trial judge an added duty to ensure
against the possibility of improper transference of
guilt from one accused to another. There is, I have
no doubt, a subconscious tendency upon the part of
jurors in a conspiracy case to regard all co-con-
spirators alike and ignore the fact that guilt is
something individual and personal.

The word "conspire" derives from two Latin
words, "con" and "spirare", meaning "to breathe
together." To conspire is to agree. The essence of
criminal conspiracy is proof of agreement. On a
charge of conspiracy the agreement itself is the
gist of the offence: Paradis v. R. ", at p. 168. The
actus reus is the fact of agreement: D.D.P. v.
Nock ", at p. 66. The agreement reached by the
co-conspirators may contemplate a number of acts
or offences. Any number of persons may be privy
to it. Additional persons may join the ongoing
scheme while others may drop out. So long as
there is a continuing overall, dominant plan there
may be changes in methods of operation, person-
nel, or victims, without bringing the conspiracy to
an end. The important inquiry is not as to the acts
done in pursuance of the agreement, but whether
there was, in fact, a common agreement to which
the acts are referable and to which all of the

16 [1973] A.C. 807.
17 [1934] S.C.R. 165.
8 [1978] 3 W.L.R. 57 (H.L.).

Le complot est un crime incomplet ou prblimi-
naire dont le concept remonte A l'6poque
d'Edouard P', mais s'est beaucoup raffin6 A l'6po-
que du Comit6 judiciaire de la Chambre 6toil6e,
au dix-septibme sidcle. Bien qu'il soit trbs ancien,
le droit des complots est toujours incertain. On
peut dire, cependant, que l'inculpation de complot
est une arme redoutable dans l'arsenal de la pour-
suite. Selon la jurisprudence, elle permet de
donner une d6finition vague de l'infraction; elle
s'accommode de r6gles plus g6nbrales concernant
l'admissibilit6 de la preuve; elle peut offrir la
solution aux problkmes de la poursuite relative-
ment au lieu de l'infraction et A la comp6tence.
Voir Director of Public Prosecutions v. Doot' 6.

Mais l'impr6cision mime que l'on permet g6n6ta-
lement quant A l'6nonciation de l'infraction, la
recevabilit6 de la preuve et, de fagon g6n6rale, la
conduite du proc&s, impose au juge du procks le
devoir additionnel de s'assurer qu'il n'y a pas eu
transfert irr6gulier de culpabilit6 d'un accus6 A
l'autre. Dans les affaires de complot, il y a, j'en
suis certain, une tendance inconsciente chez les
jur6s A consid6rer de la m~me fagon tous les
conspirateurs et A ne pas tenir compte du fait que
la culpabilit6 est quelque chose d'individuel et de
personnel.

Le mot ((conspirer>) vient de deux mots latins
((con) et ((spirare)) qui signifient ((souffler ensem-
ble)). Conspirer c'est s'entendre. L'essence du com-
plot criminel est la preuve de l'entente. Dans une
accusation de complot, I'entente en soi est la sub-
stance de l'infraction: Paradis c. R. 17, A la p. 168.
L'actus reus est le fait de l'entente: D.P.P. v.
Nock", A la p. 66. L'entente A laquelle parvien-
nent les conspirateurs peut envisager plusieurs
actes ou infractions. Le nombre de participants
n'est pas limit6. De nouvelles personnes peuvent se
joindre au projet en cours alors que d'autres peu-
vent I'abandonner. Aussi longtemps qu'il existe un
plan g6n6ral ininterrompu, des changements peu-
vent intervenir quant aux m6thodes, aux conspira-
teurs ou aux victimes, sans que le complot prenne
fin. L'enquete importante ne porte pas sur les actes
accomplis conform6ment A l'entente, mais plut6t
sur la question de savoir s'il existe vraiment une

16 [1973] A.C. 807.
17 [1934] R.C.S. 165.
18 [1978] 3 W.L.R. 57 (H.L.).
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alleged offenders were privy. In R. v. Meyrick and
Ribuffil9, at p.102 the question asked was whether
"the acts of the accused were done in pursuance of
a criminal purpose held in common between
them", and in 11 Halsbury (4th ed.), at p. 44 it is
said:

It is not enough that two or more persons pursued the
same unlawful object at the same time or in the same
place; it is necessary to show a meeting of minds, a
consensus to effect an unlawful purpose.

There must be evidence beyond reasonable doubt
that the alleged conspirators acted in concert in
pursuit of a common goal.

The difficulty in this case stems from the essen-
tial vagueness of the charge. There is no indication
that any motion to quash was made at the outset
of the trial. I observe in passing, however, that it is
open to question whether the indictment can be
said to contain "sufficient detail of the circum-
stances of the alleged offence to give to the
accused reasonable information with respect to the
act or omission to be proved against him", or "to
identify the transaction referred to", as required
by s. 510(3) of the Criminal Code. Indictments not
unlike that in the case at bar were quashed in the
following conspiracy cases: Brodie v. The King20,
(where the offence was baldly stated as "seditious
conspiracy"); Schumiatcher v. Attorney- General
for Saskatchewan21 (conspiracy "unlawfully by
deceit, falsehood or other fraudulent means, to
defraud the public of property, money or valuable
securities"); R. v. Harrison and Burdeyney22 (con-
spiracy "to commit the indictable offence of
arson"); and Re Regina and Marcoux and
Desfosses 23 (conspiracy to commit "armed rob-
bery").

The Facts

Toronto

The facts of the case are bizarre. A detailed
statement of those agreed upon was prepared by
the parties for submission to the Court of Appeal

' (1929), 21 Cr. App. R. 94 (C.C.A.).
20 [1936] S.C.R. 188.
21 (1962), 133 C.C.C. 69 (Sask. C.A.).
22 [1965] 1 C.C.C. 367 (B.C.S.C.).
23 (1973), 13 C.C.C. (2d) 222 (B.C.S.C.).

entente commune dont les actes d6coulent et A
laquelle participent tous les pr6sumbs responsables.
Dans R. v. Meyrick and Ribuffi'" A la p. 102, il
s'agissait de savoir si [TRADUCTION] (les actes des
accuses visaient une fin criminelle qu'ils poursui-
vaient ensemble), et dans 11 Halsbury (4e 6d.), A la
p. 44, on lit:

[TRADUCTION] Il ne suffit pas que deux ou plusieurs
personnes poursuivent le m8me objet ill6gal, en m~me
temps ou au meme endroit; il faut d6montrer qu'il y a eu
accord des volont6s, un consensus visant une fin ill6gale.

La preuve doit 6tablir, hors de tout doute raisonna-
ble, que les conspirateurs pr6sum6s ont agi de
concert pour atteindre un but commun.

En l'esp6ce, la difficult6 provient de l'impr6ci-
sion fondamentale de l'accusation. Rien n'indique
qu'une requte en annulation a 6t6 pr6sent6e au
d6but du procks. Toutefois, je remarque en passant
que l'on peut se demander si l'accusation contient
vraiment (A l'6gard des circonstances de l'infrac-
tion all6gu6e, des d6tails suffisants pour renseigner
raisonnablement le pr6venu sur l'acte ou l'omission
A prouver contre luis ou <pour identifier l'affaire
mentionn6e, conformbment au par. 510(3) du
Code criminel. Des actes d'accusation assez sem-
blables A celui-ci ont 6t6 annul6s dans les affaires
de complot suivantes: Brodie c. Le Roi 20 (od
l'6nonc6 de l'infraction disait carr6ment: (conspira-
tion s6ditieuse>); Shumiatcher v. Attorney-Gene-
ral for Saskatchewan 21 (complot (ill6galement,
par la supercherie, le mensonge ou d'autres
moyens dolosifs, pour frustrer le public de quelque
bien, argent ou valeurs); R. v. Harrison and
Burdeyney 22 (complot Kpour commettre le crime
d'incendiev); et Re Regina and Marcoux and
Desfosses23 (complot pour commettre (un vol A
main armbes).

Lesfaits

Toronto

Les faits sont bizarres. Les parties ont convenu
d'un expos6 d6taill6 des faits A soumettre A la Cour
d'appel de l'Ontario. Voici un r6sumb des faits

19 (1929), 21 Cr. App. R. 94 (C.C.A.).
20 [1936] R.C.S. 188.
21 (1962), 133 C.C.C. 69 (C.A. Sask.).
22 [1965] 1 C.C.C. 367 (C.S.C.-B.).
23 (1973, 13 C.C.C. (2d) 222 (C.S.C.-B.).
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of Ontario. The following is a resum6 of the agreed
facts: In 1973, one Stanley Bader was working in
Toronto as a stock promoter. He was associated in
some business ventures with a man named Sydney
Rosen. During the first part of 1973 Bader was
also involved in a venture with one Sheldon
Swartz. They lent money to various individuals at
high rates of interest. They borrowed funds from
Rosen for that purpose. The lending practice was
referred to as "shylocking." About $140,000 was
advanced by Rosen during a period of six weeks.
Swartz arranged most of the loans. The funds
passed from Rosen to Bader to Swartz. Bader had
only the word of Swartz that the funds were
actually being loaned. Bader considered Swartz his
best friend and trusted him implicitly. In early
August, 1973, Rosen advised Bader that he would
make no further advances. Shortly thereafter
Swartz told Bader that the loans which Swartz
was supposed to have arranged did not exist.

Swartz also advised Bader that he had been told
there was going to be trouble involving Bader and
Rosen. Certain people in Montreal had apparently
lost money because the stocks promoted by one
Irving Kott had collapsed. Rosen was blamed for
this collapse. Bader was the target of these people
because he was close to Rosen, and Rosen was
considered too important to attack directly. Swartz
advised Bader that the "trouble" could be avoided
by paying $300,000 to these people who had suf-
fered the loss. If the money was not forthcoming,
Swartz was advised that Bader would be maimed
so he could never work again. Swartz told Bader
that, as a favour to Bader, he, Swartz, had paid
about $120,000 from moneys obtained from Rosen
under the pretence that the money was being lent
by Bader and Swartz. Swartz told Bader that he
was now compelled to tell Bader the truth because
the remaining $180,000 had to be paid within a
week or Swartz himself would be in trouble.
Swartz indicated that these threats from Montreal
had been relayed to him through someone in
Hamilton whom Bader assumed to be John
Papalia, also known as "Johnny Pops."

Bader believed the story told by Swartz, as did
Rosen. Rosen became convinced a "contract" was

admis: en 1973, un nomm6 Stanley Bader travail-
lait A Toronto comme courtier. Il 6tait associ6 A un
homme du nom de Sydney Rosen dans des op6ra-
tions commerciales. Au cours de la premiere partie
de 1973, Bader participait 6galement A une opera-
tion avec un nomm6 Sheldon Swartz. Ils pretaient
de l'argent A des gens A des taux d'intrat 6lev6s. A
cette fin, ils empruntaient de l'argent A Rosen. Il
s'agit de ce que l'on appelle des pr~ts usuraires.
Pendant une pbriode de six semaines, Rosen a
avanc6 environ $140,000. Swartz organisait la plu-
part des pr8ts. Les fonds passaient de Rosen A
Bader A Swartz. Bader se fiait A la parole de
Swartz que les fonds 6taient effectivement pret6s.
Consid6rant Swartz comme son meilleur ami, il le
croyait sur parole. Au d6but d'aofit 1973, Rosen a
inform6 Bader qu'il n'avancerait plus de fonds.
Peu de temps aprbs, Swartz a dit A Bader que les
pr8ts qu'il 6tait cens6 avoir conclus n'existaient
pas.

Swartz a 6galement pr6venu Bader qu'on lui
avait dit que Bader et Rosen auraient des ennuis.
A Montr6al, des personnes avaient, semble-t-il,
perdu de l'argent parce que les actions lanc6es par
un nomm6 Irving Kott s'6taient effondr6es. Rosen
en 6tait tenu responsable. Bader 6tait leur cible
parce qu'il 6tait un ami intime de Rosen qui 6tait
consid6r6 comme trop important pour 8tre attaqu6
directement. Swartz a inform6 Bader qu'il pourrait
6viter les <(ennuise en payant $300,000 A ceux qui
avaient subi la perte. A d6faut, Swartz avait 6t6
inform6 que Bader serait estropi6 de sorte qu'il ne
pourrait plus travailler. Swartz a dit A Bader, qu'A
titre de faveur envers lui, il avait vers6 environ
$120,000, A mime les sommes d'argent obtenues
de Rosen en all6guant que l'argent avait 6t6 pret6
par Bader et Swartz. Swartz a dit A Bader qu'il
6tait maintenant forc6 de lui dire la v6rit6 parce
que les $180,000 manquants devaient 8tre pay6s
d'ici une semaine sinon Swartz lui-mame aurait
des ennuis. Swartz a fait observer que ces menaces
venant de Montr6al lui avaient 6 transmises par
l'interm6diaire de quelqu'un de Hamilton, que
Bader a pr6sum6 8tre John Papalia, alias ((Johnny
Pops)).

Bader a cru l'histoire racont6e par Swartz, tout
comme Rosen. Ce dernier 6tait convaincu que
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out on Bader and that Bader's life was in peril.
Rosen advanced $175,000 in cash to Swartz and
Bader in order to save Bader from harm. Swartz
reported to Bader that he had given the cash to a
heavy-set man. Bader inquired whether the man
was Angelo Lanza (now dead), a resident of Mont-
real and an associate of Kott. Swartz did not reply.

The friendship between Swartz and Bader
cooled in the latter part of 1973. Swartz' life-style
also showed a marked improvement during this
period. His purchase of expensive jewellery, furni-
ture and swimming pool gave rise to suspicion,
however, on the part of Bader, leading the latter in
late April, 1974 to meet Kott in Montreal. Kott
denied any knowledge of the $300,000. Lanza also
disclaimed knowledge of the events which had
occurred in Toronto the previous August.

Montreal

The scene now shifts to Montreal and to events
between April 30, 1974 and May 13, 1974. Two
residents of Montreal, Vincent Cotroni and Paolo
Violi (now dead) are added to the central cast of
characters. Cotroni and Violi came to believe that
their names had been used to acquire funds from
Bader. The evidence of events in Montreal consists
entirely of recordings of three private conversa-
tions, largely in the Calabrese language, intercept-
ed by means of electromagnetic devices installed
by the Montreal Police Department.

In the first conversation, Cotroni and Violi dis-
cuss information they received from Kott, or
Lanza, or both, relating to an alleged extortion of
$300,000 in Toronto some months previously
through the use of their names. They had been
advised that Johnny Papalia had approached
someone and said: "If you don't pay the people
from Montreal . . . they are Kott's partners
... they will put you away . . . " Papalia had said it
could be settled for $300,000. Swartz was to deliv-
er $300,000 to Papalia who, in turn, was to give it
to Cotroni. Cotroni, however, did not receive any
moneys from Papalia and he believed Papalia had

Bader avait 6t6 amis A prix, et que la vie de Bader
6tait en danger. Rosen a fait une avance de $175,-
000 en esp6ces A Swartz et A Bader afin de prot6-
ger ce dernier. Swartz a d6clar6 A Bader qu'il avait
remis l'argent A un costaud. Bader a demand6 s'il
s'agissait d'Angelo Lanza (maintenant dc6d6), un
montr6alais associ6 de Kott. Swartz n'a pas
r6pondu.

L'amiti6 entre Swartz et Bader s'est refroidie
vers la fin de 1973. Pendant cette meme periode, le
train de vie de Swartz s'est beaucoup am6lior6.
Toutefois, ses achats, bijoux cotteux, meubles,
piscine, ont provoqu6 la m6fiance de Bader et l'ont
pouss6 A rencontrer Kott A Montr6al, vers la fin
d'avril 1974. Kott a ni6 savoir quelque chose des
$300,000. Lanza a 6galement d6clar6 ne rien
savoir des 6v6nements survenus A Toronto, au mois
d'aofit pr6c6dent.

Montrial

La scene est maintenant A Montr6al et il s'agit
des 6v6nements survenus entre le 30 avril 1974 et
le 13 mai 1974. Deux habitants de Montr6al,
Vincent Cotroni et Paolo Violi (maintenant
d6c6d6) s'ajoutent aux personnages principaux.
Cotroni et Violi en sont venus A croire que leurs
noms avaient 6t6 utilis6s pour obtenir des fonds de
Bader. La preuve des 6v6nements montr6alais se
limite A l'enregistrement de trois conversations
priv6es, en majeure partie en calabrais, intercep-
t6es au moyen de dispositifs 6lectromagn6tiques
install6s par la police de Montr6al.

Dans la premiere conversation, Cotroni et Violi
discutent de renseignements qu'ils ont regus de
Kott ou de Lanza ou des deux, au sujet de $300,-
000 que quelqu'un aurait extorqu6s A Toronto
quelques mois auparavant en se servant de leurs
noms. Ils avaient 6t6 inform6s que Johnny Papalia
avait manoeuvr6 quelqu'un en disant: [TRADUC-
TION] ((Si vous ne payez pas les types de Montr6al
... ce sont des associ6s de Kott ... ils r6gleront
votre compte .. .) Papalia avait dit que l'affaire
pouvait s'arranger pour $300,000. Swartz devait
les remettre A Papalia qui, A son tour, devait les
donner A Cotroni. Cependant, Cotroni n'a rien
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kept it all himself. Violi and Cotroni concluded
their conversation by agreeing to meet later that
day at Violi's ice cream parlour, Gelateria Violi, to
discuss the matter with Papalia.

The second conversation involved Cotroni, Violi
and Papalia. Papalia is the object of intense and
menacing inquiry. Cotroni and Violi are seeking to
discover whether to believe Papalia's story to the
effect that Swartz had taken $150,000 improperly
from Rosen and, in panic, sought Papalia's help.
Through threats, Swartz obtained another
$150,000 from Rosen. Papalia said that he was
supposed to be paid $50,000 by Swartz, but
received only $40,000. The following is an extract
from the conversation:
PAPALIA IN ENGLISH

He's got two sixty believe me, if he took three hun-
dred, he's got two sixty.

COTRONI

Yeah?
PAPALIA IN ENGLISH

I got forty. Take the two sixty off of him.
COTRONI IN ENGLISH

Yeah! But you see the guy, he gonna say, "I gave this
money to Johnny."

PAPALIA IN ENGLISH

He can say he gave it to Jesus Christ! I don't care
what he says. He didn't give it to me Vic.

COTRONI IN ENGLISH

Let's hope because eh, we'll kill you.
PAPALIA IN ENGLISH

I know you'll kill me Vic, I believe you'll kill me.

COTRONI IN ENGLISH

... because the guy said, he give, he give it to Johnny.
He say. The guy say that.

PAPALIA IN ENGLISH

What, what do you want me to do. Just tell him he's a
(......) liar.

Near the end of the conversation Cotroni said,
referring to Swartz: "O.K. we gonna deal with
him, we gonna fix . . . " Violi, speaking to Papalia,
said: "So in the meantime, you got forty, he gotta
two sixty, he got the money because he used us

requ de Papalia et a cru que ce dernier avait tout
gard6 pour lui. Violi et Cotroni ont termin6 leur
conversation en convenant de se rencontrer plus
tard, le mime jour, au salon de crime glac6e de
Violi, la Gelateria Violi, pour discuter de l'affaire
avec Papalia.

La deuxidme conversation implique Cotroni,
Violi et Papalia. Papalia est soumis A un interroga-
toire intensif et menagant. Cotroni et Violi cher-
chent A savoir s'ils doivent croire l'histoire de
Papalia portant qu'aprbs avoir malhonn8tement
soutir6 $150,000 de Rosen, Swartz, pris de pani-
que, avait demand6 l'aide de Papalia. Avec des
menaces, Swartz a obtenu $150,000 suppl6mentai-
res de Rosen. Selon Papalia, Swartz devait lui
payer $50,000, mais il n'avait requ que $40,000.
Voici un extrait de cette conversation:
[TRADUCTION] PAPALIA EN ANGLAIS

II a eu deux cent soixante, croyez-moi, s'il a pris trois
cents, il a eu deux cent soixante.

COTRONI

Ouais?

PAPALIA EN ANGLAIS

J'ai eu quarante. Reprenez-lui les deux cent soixante.

COTRONI EN ANGLAIS

Ouais! Mais vois-tu, le type dira ((J'ai donn6 cet
argent A Johnny.))

PAPALIA EN ANGLAIS

II peut dire qu'il I'a donn6 A J6sus-Christ! Je me fous
de ce qu'il dit. Il ne me I'a pas donn6, Vic.

COTRONI EN ANGLAIS

C'est a souhaiter hum, parce qu'on va te descendre.

PAPALIA EN ANGLAIS

Je sais que tu vas me descendre Vic, je crois que tu
vas le faire.

COTRONI EN ANGLAIS
... parce que le type a dit, il l'a donn6, il I'a donn6 A
Johnny. II dit. Le type dit cela.

PAPALIA EN ANGLAIS

Que veut-tu que je fasse? Lui dire simplement qu'il
est un ( . . .) menteur.

Alors que la conversation s'achevait, Cotroni a
dit en parlant de Swartz: [TRADUCTION] *D'ac-
cord, on va s'occuper de lui, on va arranger ... .
S'adressant A Papalia, Violi a dit: [TRADUCTION]
((Bon, en attendant tu en as eu quarante et il en a
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names, the people he gonna see me, he got the
(..... ) money, when we got nothing." Papalia
suggested that they beat up Swartz and take the
$260,000 from him, but Cotroni and Violi
demurred. After further discussion Papalia said: "I
tell him my own way, in my own back yard", to
which Violi responded: "Hum, eh, eh, eh, this way
we never, we never, we never reach that guy."
Papalia replied: "Then you come, you come to
Toronto then." And so it was agreed that Violi
would go to Toronto the following week. He was
prepared to go " . . . any place, so long as we
gonna straight up this thing." It is only too clear
that "straight up this thing" meant relieving
Swartz of the money he had extorted or what was
left of it. Violi assured Papalia: "That's gonna save
your life." It was agreed that, pending the pro-
posed meeting in Toronto, Papalia would say noth-
ing to Swartz.

A third conversation, containing little of inter-
est, involved Cotroni and Violi in a discussion of
the events which had transpired since their conver-
sation with Papalia on April 30, 1974. The
Toronto meeting had not taken place. Papalia,
however, in breach of his undertaking, had spoken,
it would appear, to Swartz.

That is the evidence in the case, taken from the
agreed statement of facts and transcript of conver-
sations. In most conspiracy prosecutions the fact of
an agreement between the conspirators, and its
nature, must be inferred from overt acts and dis-
puted facts. In the present case, the Court suffers
under no such disability. The Toronto facts, if I
may use that phrase, are agreed, and the Montreal
facts are a matter of direct evidence. The facts are,
of course, of crucial importance in considering the
nature and scope of the agreement which is alleged
to constitute the conspiracy.

The Legal Proceedings

The Crown laid a single charge of conspiracy
against Swartz, Papalia, Cotroni and Violi. The
indictment reads:
Sheldon Swartz, John Papalia, Vincent Cotroni and
Paolo Violi, between the Ist day of April, 1973, and the

eu deux cent soixante, il a eu I'argent parce qu'il
s'est servi de nos noms, il aura affaire A moi ce
type, il a eu le ( .. .) argent, et nous rien.)) Papalia
a propos6 qu'ils tabassent Swartz pour lui repren-
dre les $260,000, mais Cotroni et Violi n'ont pas
voulu. Plus tard dans la conversation, Papalia a
dit: [TRADUCTION] Je vais lui dire ce que je pense
A ma fagone, ce A quoi Violi a r6pondu: [TRADUC-
TION] (Hum, aie, aie, aie, de cette fagon nous
n'attraperons jamais, jamais, jamais ce type)).
Papalia a r6pondu: [TRADUCTION] KVenez alors,
venez A Toronto.) 11 a alors 6t6 convenu que Violi
irait A Toronto la semaine suivante. 11 6tait dispos6
A aller [TRADUCTION] ... n ' importe oai, en
autant que cette affaire soit 6claircie. Il n'est que
trop 6vident que les mots que cette affaire soit
6claircie* signifiaient soulager Swartz de l'argent
qu'il avait extorqu6 ou de ce qu'il en restait. Violi
a rassur6 Papalia [TRADUCTION]: (a te sauvera
la vie)). II 6tait convenu qu'en attendant la rencon-
tre pr6vue A Toronto, Papalia ne dirait rien A
Swartz.

Dans une troisibme conversation, qui presente
peu d'int6r8t, Cotroni et Violi discutent de ce qui
s'6tait pass6 depuis leur conversation avec Papalia
le 30 avril 1974. La rencontre A Toronto n'avait
pas eu lieu. Cependant, contrairement A sa pro-
messe, Papalia avait apparemment parl6 A Swartz.

Telle est la preuve en l'espice, tir6e de l'expos6
conjoint des faits et de la transcription des conver-
sations. Dans la plupart des poursuites pour com-
plot, on doit d6duire l'existence d'une entente entre
les conspirateurs et sa nature A partir d'actes
manifestes et de faits contest6s. En I'esp6ce, la
Cour n'a pas A surmonter ce handicap. Les faits de
Toronto, si je peux m'exprimer ainsi, sont admis,
et les faits de Montr6al font I'objet d'une preuve
directe. Les faits rev~tent bien sfir une importance
cruciale dans l'examen de la nature et de la port6e
de l'entente qu'on pr6tend 8tre le complot.

Les procdures

Le ministbre public a formul6 une seule accusa-
tion de complot contre Swartz, Papalia, Cotroni et
Violi. Voici l'6nonc6 de l'acte d'accusation:
[TRADUCTION] Sheldon Swartz, John Papalia, Vincent
Cotroni et Paolo Violi, entre le l" avril 1973 et le 30
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30th day of May, 1974, in the Judicial District of York
and elsewhere in the Province of Ontario and in the
Province of Quebec, unlawfully did conspire together
each with the other and with persons unknown to have
possession of $300,000, more or less, knowing that the
said $300,000 was obtained by the commission in
Canada of the indictable offence of extortion punishable
by indictment contrary to Section 423(1)(d) and Section
312(1)(a) of the Criminal Code of Canada. (Emphasis
added.)

The four accused were tried by a jury presided
over by Mr. Justice Wright. All were found guilty.
On appeal, the convictions of Papalia and Swartz
were confirmed. As to Violi and Cotroni, the
Court of Appeal, speaking through Mr. Justice
Jessup, said:

The main ground of appeal of the appellants Violi and
Cotroni is that, as against them, the verdict of the jury is
unreasonable and cannot be supported by the evidence.
In their case I think that argument has to be given effect
to. The only evidence of an agreement between them
and Papalia that emerges from the recorded conversa-
tions is for Papalia to arrange a meeting in Toronto
between them or one of them and Swartz. Presumably
at such meeting Swartz would have been made a subject
of extortion. The theory of the Crown was that Cotroni
and Violi joined the existing conspiracy between Swartz
and Papalia, but any conspiracy between Papalia, Violi
and Cotroni had a different object than that alleged in
the indictment. While the roles of the several persons in
a conspiracy may be entirely different, they must have a
common object. Here the evidence led against Violi and
Cotroni points to a different object.

There are two possible readings of the judgment of
the Court of Appeal:
(a) the court concluded that the verdict of the jury was

unreasonable and could not be supported by the
evidence, although there was sufficient evidence to
go to the jury. If this be so, no question of law
arises for this Court;

(b) there was not one, but two, conspiracies, the object
of the second being different from that alleged in
the indictment.

Let me say at the outset that I have had an
opportunity of reading the reasons prepared by my
brother Pigeon for delivery in this appeal. I agree
with him that the first of the above readings of the
Court of Appeal decision must be rejected. The
Court of Appeal, as I read the reasons, found a

mai 1974, dans le district judiciaire de York et ailleurs
dans la province de l'Ontario et dans la province de
Qu6bec, ont ill6galement conspird ensemble, entre eux
et avec des personnes inconnues, pour prendre possession
d'environ $300,000, en sachant que ces $300,000 avaient
6t6 obtenus par la perp6tration, au Canada, du crime
d'extorsion, punissable sur mise en accusation, en vertu
des alin6as 423(1)d) et 312(1)a) du Code criminel du
Canada. (Les italiques sont de moi.)

Les quatre accus6s ont subi un proces avec jury
devant le juge Wright. Ils ont tous 6t6 reconnus
coupables. Les condamnations de Papalia et de
Swartz ont 6t6 confirm6es en appel. Quant d Violi
et Cotroni, la Cour d'appel, par la voix du juge
Jessup, a dit:

[TRADUCTION] Le principal moyen d'appel des appe-
lants Violi et Cotroni est qu'A leur 6gard, le verdict du
jury est d6raisonnable et ne peut pas s'appuyer sur la
preuve. En ce qui les concerne, cet argument doit pr6va-
loir. La seule preuve d'une entente entre eux et Papalia,
qui ressort des conversations enregistrbes, est que Papa-
lia devait organiser une rencontre, A Toronto, entre eux
ou l'un d'eux et Swartz. Il y a lieu de croire qu'a cette
rencontre, Swartz aurait fait l'objet d'une extorsion.
Suivant la thborie du ministare public, Cotroni et Violi
se sont joints au complot existant entre Swartz et Papa-
lia, mais tout complot entre Papalia, Violi et Cotroni
avait un objet diff6rent de celui all6gu6 dans l'acte
d'accusation. Bien que les rbles des diverses parties A un
complot puissent etre tout A fait diff6rents, celles-ci
doivent avoir un objet commun. Ici, la preuve adminis-
tr6e contre Violi et Cotroni indique un objet diff6rent.

Il y a deux interpr6tations possibles de la d6cision
de la Cour d'appel:

a) la cour a jug6 que le verdict du jury 6tait d6raison-
nable et ne pouvait pas s'appuyer sur la preuve,
bien qu'il y ait eu une preuve suffisante pour sou-
mettre l'affaire au jury. S'il en est ainsi, aucune
question de droit ne se pose devant cette Cour.

b) il y avait non pas un mais deux complots et l'objet
du second est diff6rent de celui all6gu6 dans I'acte
d'accusation.

Permettez-moi de dire, au d6part que j'ai eu
l'occasion de lire le projet de motifs r6dig6s par
mon coll6gue le juge Pigeon dans ce pourvoi.
Comme lui, je crois que la premiere interpr6tation
propos6e de l'arr8t de la Cour d'appel doit 6tre
rejet6e. A mon avis, la Cour d'appel a conclu A un
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second conspiracy involving Cotroni and Violi with
a different object than the conspiracy to which
Swartz and Papalia were parties, Hence, so far as
Cotroni and Violi were concerned, there was no
evidence, as distinguished from insufficiency of
evidence, of the conspiracy alleged.

I agree with my brother Pigeon that the Court
of Appeal was right in rejecting the theory of the
Crown that there was one continuous conspiracy
initially composed of Swartz and Papalia, thereaf-
ter joined by Violi and Cotroni, the object (the
possession of funds knowing they were obtained by
extortion) remaining constant throughout. I also
agree that the count, as drafted, is not duplicitous
and does not become so by reason of the evidence
called in support of the count: R. v. Greenfield24.

The principal issue, as I see it, is not one of
duplicity or of objects, but whether the Crown has
succeeded in proving agreement among all the
alleged conspirators. The Crown undertook to
prove that Swartz, Papalia, Cotroni and Violi, the
four of them, conspired together and agreed to
possess extorted funds. The question is whether
there was evidence upon which the jury could find
unity of intent on the part of the four accused. In
addition to proof of a common design, it was
incumbent on the Crown to establish that each
accused had the intent to become a party to that
common design with knowledge of its implications.

Agreement

Some improbable groupings of individuals have
been held to be single conspiracies by the simple
technique of positing a very general "object", and
in the case at bar that technique was attempted.
The Crown contends that the "object" was the
indictable offence of having possession of funds
knowing they were obtained by extortion, that
there existed only one conspiracy to achieve one
object and hence that all four accused may be
convicted of conspiracy. This view overlooks the
essential point that, in order to have a conspiracy,
one must have ageeement between the co-conspira-
tors. There was simply no evidence of agreement

24 [1973] 1W.L.R. 1151 (C.C.A.).

second complot qui impliquait Cotroni et Violi,
avec un objet diffbrent de celui du complot dans
lequel trempaient Swartz et Papalia. De IA, en ce
qui concerne Cotroni et Violi, I'absence de preuve,
par opposition A l'insuffisance de preuve, du com-
plot qu'on leur impute.

Je souscris A l'opinion de mon coll6gue le juge
Pigeon que la Cour d'appel a eu raison de rejeter
la thborie du ministbre public selon laquelle il n'y
avait qu'un seul complot continu, entre Swartz et
Papalia d'abord, auquel se sont joints par la suite
Violi et Cotroni et dont l'objet (la possession de
fonds en sachant qu'ils avait 6t6 obtenus par extor-
sion) est demeur6 inchang6. Je conviens 6galement
que le chef d'accusation, tel qu'il est r6dig6, n'est
pas double et ne le devient pas en raison de la
preuve soumise pour l'6tayer: R. v. Greenfield24.

A mon avis, la question principale ne porte pas
sur la multiplicit6 ni sur les objets, mais sur le
point de savoir si le ministbre public a r6ussi A
prouver I'existence d'une entente entre tous ceux
qu'il accuse de conspiration. Le ministbre public
s'est engag& A 6tablir que Swartz, Papalia, Cotroni
et Violi ont tous les quatre conspir6 ensemble et
convenu d'entrer en possession de fonds extorqu6s.
Il s'agit de savoir si la preuve permettait au jury de
conclure A l'unit6 d'intention des quatre accus6s.
En plus d'6tablir le dessein commun, le ministbre
public devait 6galement 6tablir que chaque accus6
avait l'intention d'y participer en sachant ce qu'il
impliquait.

L'entente

Des groupements assez disparates de personnes
ont 6t6 reconnus coupables d'avoir complot6
ensemble, par le biais de la technique simple qui
consiste A 6noncer un ((objet)) trbs g6n6ral, techni-
que dont on a essay6 de se servir en l'esp6ce. Le
ministbre public pr6tend que l'<objet>> 6tait I'acte
criminel d'avoir possession de fonds en sachant
qu'ils avaient 6t6 obtenus par extorsion, qu'il n'y
avait qu'un seul complot visant un seul objet et,
partant, que les quatre accus6s peuvent 8tre recon-
nus coupables de complot. Ce point de vue n6glige
1'616ment essentiel du complot, soit I'entente entre
les conspirateurs. Il n'y a absolument aucune

24 [1973] 1W.L.R. 1151 (C.C.A.).
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between the four alleged conspirators. There was
not the common purpose of a single enterprise, but
rather the several purposes of two separate adven-
tures. It is true that, in the most general of terms,
it might be said that each of these adventures had
a common object, money, with Swartz and Papalia
in possession of extorted funds, and Cotroni and
Violi desirous of relieving them of those funds, but
there was no general agreement. A common desire
to have money cannot create a conspiracy in the
absence of a meeting of minds. The facts here
show two competing and mutually exclusive
objects. Counsel suggested the analogy of four
hungry dogs fighting over a bone. If there was
agreement between Violi, Cotroni, and a reluctant
Papalia on April 30, 1974, it was for an object
inconsistent with and, indeed, diametrically
opposed to the stated object of the agreement
between Swartz and Papalia. Legal fiction and
conceptual theory must be kept within some
reasonable limits.

However one characterizes the modus operandi
intended to be employed by Cotroni and Violi in
respect of Swartz, it is Swartz -who is clearly the
victim, and also unaware that he has been cast in
that role. All of this must serve to negate the
existence of one agreement. The case of R. v.
Dawson 25, started with a charge of conspiracy to
cheat and defraud over a period of three years
rolled up with fourteen other counts of substantive
offences. Finnemore J. found that: "Although con-
spiracy there was, it was a number of conspira-
cies." Twelve men were said to have been involved,
of whom six were charged and three convicted. At
p. 564, Finnemore J. notes:

It is an odd circumstance that one person named Eland
was included in a count as one of the conspirators, and
in a later count included as one of the victims.

We find the statement: " . . . it is no more correct
to charge several conspiracies, though they are
called one conspiracy, if it is to include other
different charges, in one count." The convictions
on this count were quashed.

25 [1960] 1 All E.R. 558 (C.C.A.).

preuve d'entente entre les quatre conspirateurs
pr6sum6s. On ne retrouve pas la fin commune
d'une opbration unique, mais plut6t les fins diver-
ses de deux aventures distinctes. Il est vrai que, de
fagon trbs g6n6rale, on peut dire que chacune de
ces aventures avait un objet commun, I'argent;
Swartz et Papalia 6taient en possession de fonds
extorqu6s et Cotroni et Violi voulaient les en soula-
ger, mais il n'y avait pas d'entente g6n6rale. Un
d6sir commun d'avoir de l'argent ne peut consti-
tuer un complot s'il n'y a pas d'accord des volon-
t6s. Ici, les faits 6tablissent deux objets oppos6s qui
s'excluent mutuellement. L'avocat a propos6 une
analogie avec quatre chiens affam6s qui se dispu-
tent un os. S'il existait une entente entre Violi,
Cotroni et un Papalia r6ticent, le 30 avril 1974,
c'6tait pour un objet incompatible avec l'objet
connu de l'entente entre Swartz et Papalia, et, en
fait, diam6tralement oppos6 A celui-ci. II faut
maintenir la fiction juridique et la thborie concep-
tuelle dans des limites raisonnables.

Quelque qualification que l'on donne au modus
operandi envisag6 par Cotroni et Violi A l'6gard de
Swartz, ce dernier est clairement la victime et il
ignore que ce r6le lui a 6t6 attribu6. Tout ceci
concourt A nier l'existence d'une seule entente.
L'affaire R. v. Dawson25 a commenc6 avec une
accusation de complot pour tricher et frauder pen-
dant une p6riode de trois ans A laquelle s'ajou-
taient quatorze autres chefs d'accusation sur des
faits mat6riels pr6cis. Le juge Finnemore a conclu
que: [TRADUCTION] oBien qu'il y ait eu complot, il
s'agissait de plusieurs complots>. Des douze
hommes qui en auraient fait partie, six ont 6t6
accus6s et trois ont 6t6 reconnus coupables. Le
juge Finnemore remarque A la p. 564:
[TRADUCTION] Il est 6trange qu'une personne nomm6e
Eland ait 6t6 d6sign6e, dans un chef d'accusation,
comme l'un des conspirateurs et, dans un chef d'accusa-
tion subs6quent, comme l'une des victimes.

Nous trouvons l'affirmation suivante: [TRADUC-
TION] ( ... il n'est pas mieux d'accuser de plu-
sieurs complots en le disant unique que d'imputer
plusieurs infractions mat6rielles pr6cises dans un
seul chef.)) Les d6clarations de culpabilit6 sur ce
chef ont 6t6 annul6es.

25 [1960] 1 All E.R. 558 (C.C.A).
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Accepting that there was agreement between
Papalia and Swartz for the possession of the pro-
ceeds of extortion, and that it continued until the
events in Montreal, there is no evidence that
Cotroni and Violi joined or, to use the word of
early days, "adhered", to that agreement.

The indictable offence in the abstract, as it was
set out in this case, cannot be set up as, or
confused with, the "object" of the conspiracy. One
must look to the facts to find the object. When this
is done it is obvious that while Swartz and Papalia,
on the one hand, and Cotroni and Violi, on the
other, may be said, in a very loose sense, to have
been pursuing the same end or object, they were
doing so independently and not in pursuance of a
criminal purpose held in common between them. If
one asks the simple question, "What did the four
conspirators agree to do?", the answer, upon the
evidence, must be: "Nothing." One cannot pass off
the antagonistic designs of the four protagonists as
merely differences in the "terms" of the agree-
ment, the "object" remaining constant, which is
the Crown's theory. There was no common agree-
ment and no common object.

A distinction must be drawn between a conspir-
acy count which charges the accused with two or
more conspiracies, and a count which charges one
conspiracy only but is supported by proof during
trial of more than one conspiracy. The former
gives rise to questions of duplicity. The latter
raises the question of whether the Crown has
proven the conspiracy charged against two or more
of the accused notwithstanding evidence of a
second conspiracy. It is the latter situation with
which we are concerned in this case.

A recent English case, R. v. Greenfield, supra,
attempts to shed some light on the question. There
Lawton L.J. distinguished between "form" and
"proof" at pp. 1155-6:
A conspiracy count is bad in law if it charges the
defendants with having been members of two or more
conspiracies. This is elementary law.

When considering whether a conspiracy count is
bad for duplicity, a trial judge should look at the
count itself, the particulars if provided, and the

Si l'on accepte qu'il y a eu une entente entre
Papalia et Swartz pour la possession des sommes
extorqu~es et que cette entente a exist6 jusqu'aux
6v6nements survenus A Montr6al, il n'y a aucune
preuve que Violi et Cotroni s'y sont joints ou, pour
reprendre l'ancienne expression, y ont ((adh6r6)).

L'acte criminel en soi, tel qu'il est expos6 dans
cette affaire, ne peut 8tre mis de l'avant comme
l'objets du complot ni etre confondu avec celui-ci.
II faut examiner les faits pour trouver l'objet. Il
ressort manifestement de cet examen que, bien que
l'on puisse dire de fagon tras g6n6rale que Swartz
et Papalia, d'une part, et Cotroni et Violi, d'autre
part, poursuivaient la mime fin ou le mime objet,
ils le faisaient ind6pendamment et non dans la
poursuite d'une fin criminelle qu'ils avaient formbe
ensemble. Si l'on se pose la simple question:
((Qu'est-ce que les quatre conspirateurs ont con-
venu de faire?), selon la preuve, la r6ponse doit
6tre: ((Rien)). On ne peut faire passer les intentions
contraires des quatre protagonistes pour de simples
diff6rences dans les ((modalit6s)) de l'entente dont
l'<<objets demeure le mime, ce qui est la th6orie du
ministbre public. 11 n'y avait ni entente commune,
ni objet commun.

Il y a lieu de distinguer entre un chef d'accusa-
tion qui impute A l'accus6 deux ou plusieurs com-
plots et celui qui n'impute qu'un complot A l'ac-
cus6, mais qui est 6tay6 au procks par la preuve de
plusieurs complots. Le premier pose le probl6me de
l'accusation multiple. L'autre pose la question de
savoir si le ministbre public a prouv6 le complot
imput6 A deux ou plusieurs des accus6s, nonobstant
la preuve d'un second complot. C'est cette dernidre
situation qui nous int6resse ici.

Un arrt anglais r6cent, R. v. Greenfield, pr6-
cit6, cherche A 6clairer cette question. Le lord juge
Lawton a fait la distinction entre la <<formes de
l'accusation et la ((preuve)) aux pp. 1155-1156:
[TRADUCTION] Un chef d'accusation de complot est
vici6 en droit s'il impute aux d6fendeurs deux ou plu-
sieurs complots. C'est A une notion 616mentaire de droit.

Lorqu'il 6tudie un chef d'accusation de complot
pour voir s'il est vici6 en tant qu'accusation multi-
ple, le juge du procks doit examiner le chef d'accu-

PAPALIA C. LA REINE LA REINE c. COTRONI Le Juge Dickson 285[(1979] 2 R.C.S.



PAPALIA v. THE QUEEN THE QUEEN V. COTRONI Dickson J.

opening address of the prosecution. Lawton L.J.
continued, p. 1156:

Duplicity in a count is a matter of form; it is not a
matter relating to the evidence called in support of the
count ....

A charge which is not bad for duplicity when the trial
starts does not become bad in law because evidence is
led which is consistent with one or more of the defend-
ants being a member of a conspiracy other than the one
charged. Such evidence may make it impossible for the
prosecution to establish the existence of the conspiracy
charged ....

Lawton L.J. proceeded then to discuss the proper
procedure to be followed in such a case, at pp.
1156-7:
At the end of the prosecution's case the evidence may be
as consistent with the defendants, or some of them,
having been members of a conspiracy which was not the
one charged as with the one charged. In such a situation
the trial judge should rule that there is no case to
answer. But if at the end of the prosecution's case there
is evidence on which, if uncontradicted, a reasonably
minded jury could convict the defendants, or two or
more of them, of the conspiracy charged despite evi-
dence of the existence of another conspiracy, then the
trial judge should let the case go to the jury.

In Greenfield the four accused were charged with
conspiring to cause explosions in the United King-
dom over a three-year period. The evidence
showed about twenty-five explosions in a number
of cities. The argument of the accused on appeal
was that the count was bad for multiplicity
because the evidence was inconsistent with one
single continuous conspiracy. The convictions were
upheld. The conspiracy consisted of the overall
agreement to plant bombs though overt acts
offered to prove it showed subsequent subsidiary
conspiracies.

Conclusion

Where several conspiracies are shown to have
been committed, the problem arises of determining
which one of these conspiracies is that envisaged
by the charge.

sation lui-meme, les d6tails, le cas &hant, et
l'expos6 des faits de la poursuite. Le lord juge
Lawton poursuit, A la p. 1156:
[TRADUCTION] La multiplicit6 dans un chef d'accusa-
tion est une question de forme; ce n'est pas une question
relative A la preuve produite pour 6tayer le chef d'accu-
sation ...

Un acte d'accusation qui n'est pas vici6 en tant qu'accu-
sation multiple au d6but du procks ne le devient pas
parce que la preuve faite est compatible avec la partici-
pation d'un ou de plusieurs d6fendeurs A un complot
autre que le complot imput6. Cela peut avoir pour effet
de rendre impossible la preuve par le ministbre public de
I'existence du complot imput6 ...

Le lord juge Lawton a ensuite analys6 la proc6dure
A suivre en pareil cas, aux pp. 1156-1157:

[TRADUCTION] A l'issue de la preuve du ministbre
public, celle-ci peut 8tre tout aussi compatible avec la
participation d'un ou de plusieurs d6fendeurs A un com-
plot autre que le complot imput6, qu'd ce dernier. Dans
un tel cas, le juge du procks doit statuer que l'accusation
est mal fond6e. Mais si le ministbre public a produit des
preuves qui, si elles ne sont pas contredites, permettront
A un jury raisonnable de d6clarer les d6fendeurs, ou
deux ou plusieurs d'entre eux, coupables du complot
imput6, le juge du procks doit soumettre l'affaire au
jury, m8me s'il y a preuve de l'existence d'un autre
complot.

Dans Greenfield, on imputait aux quatre accus6s
d'avoir conspir6 pour causer des explosions au
Royaume-Uni pendant une p6riode de trois ans.
La preuve 6tablissait environ 25 explosions dans
plusieurs villes. En appel, les accus6s ont plaid6
que le chef d'accusation 6tait vici6 par multiplicit6
parce que la preuve n'6tait pas compatible avec un
seul et unique complot. Les d6clarations de culpa-
bilit6 ont 6t6 maintenues. Le complot comportait
l'entente g6nbrale de poser des bombes bien que
des actes manifestes 6tablis pour en faire la preuve
aient d6montr6 l'existence de complots accessoires
subs6quents.

Conclusion

Lorsque la preuve 6tablit plusieurs complots, le
probl6me d'identifier le complot vis6 par l'accusa-
tion se pose.
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Whether any or all of the conspiracies that have
been proven to have been committed are covered
by the indictment depends on the construction of
the charge.

In interpreting the indictment, proper consider-
ation must be given to the jurisdictional limits of
the court before which the indictment is laid; it
must be assumed that the indictment was intended
to relate to a crime over which the court had
jurisdiction, rather than to a crime over which it
had no jurisdiction.

In the present case, the evidence shows that
there existed two conspiracies; the first one
involved Papalia and Swartz and its purpose was
to have possession of extorted funds; the second
one involved Cotroni and Violi, and possibly
Papalia, and its purpose was to acquire and conse-
quently to have possession of part of the same
extorted funds. The language of the indictment
may well be broad enough to include both cons-
piracies; however, the second conspiracy clearly
took place only within the Province of Quebec.
The evidence does not disclose that anything was
done in furtherance of its object within the territo-
rial limits of Ontario. It follows that Ontario had
no jurisdiction in respect thereto, and it must be
inferred that this is not the conspiracy described in
the indictment.

It is against this background that the merits of
these two appeals must be considered.

In the case of Papalia, there was evidence to go
to the jury that he and Swartz conspired as
charged and, in my view, Papalia was properly
convicted. I agree with my brother Pigeon that the
grounds of appeal respecting the admissibility of
certain evidence, and other matters raised on his
behalf, are without merit.

As to the appeal by the Crown against Cotroni,
I agree with the Court of Appeal, though for
different reasons, that the only evidence against
Cotroni is in respect of a conspiracy not covered by
the indictment.

La question de savoir si tous les complots 6tablis
en preuve ou certains d'entre eux sont contenus
dans le chef d'accusation d6pend de l'interpr6ta-
tion de l'accusation.

Dans l'interpr6tation de l'acte d'accusation, il
faut bien examiner les limites de la comp6tence du
tribunal devant lequel l'accusation est port6e; il
faut pr6sumer que l'acte d'accusation a pour objet
un acte criminel sur lequel le tribunal a comp6-
tence, plut6t qu'un acte criminel lui 6chappant.

En l'espice, la preuve 6tablit l'existence de deux
complots; le premier implique Papalia et Swartz et
vise la possession de fonds extorqu6s; le second
implique Cotroni et Violi, et peut-8tre Papalia, et
vise l'obtention et, par cons6quent, la possession
d'une partie de ces m8mes fonds. Les termes de
l'acte d'accusation sont peut-6tre bien assez larges
pour comprendre les deux complots; cependant, le
second complot s'est nettement d6roul6 dans la
seule province de Qu6bec. La preuve ne r6vble pas
que quelque chose a 6t6 fait dans les limites de la
province de l'Ontario pour atteindre l'objet qu'il
visait. I s'ensuit que l'Ontario n'avait aucune com-
p6tence sur ce complot et il faut en d6duire que ce
n'est pas le complot d6crit dans l'acte d'accusation.

C'est A partir de ces donn6es qu'il faut examiner
le bien-fond6 de ces deux pourvois.

Dans le cas de Papalia, on pouvait soumettre au
jury des 616ments de preuve d6montrant que ce
dernier et Swartz avaient conspir6, comme l'accu-
sation l'imputait, et A mon avis la d6claration de
culpabilit6 de Papalia est bien fond6e. Je souscris A
l'opinion de mon coll6gue le juge Pigeon que les
moyens d'appel relatifs A l'admissibilit6 de certai-
nes preuves et d'autres points soulev6s au nom de
Papalia ne sont pas fond6s.

Relativement au pourvoi du ministbre public
contre Cotroni, je partage l'opinion de la Cour
d'appel, bien que pour des motifs diff6rents, que la
seule preuve contre Cotroni porte sur un complot
non vis6 par l'acte d'accusation.
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I would, accordingly, affirm the judgment of the
Court of Appeal for Ontario, dismiss the appeal of
John Papalia, and dismiss the Crown appeal in the
case of Vincent Cotroni.

Appeals dismissed.

Solicitor for Papalia: B. Clive Bynoe, Toronto.

Solicitor for the Crown: The Ministry of the
Attorney General for Ontario, Toronto.

Solicitors for Cotroni: Carter & Powell,
Toronto.

Je suis d'avis de confirmer I'arret de la Cour
d'appel de l'Ontario, de rejeter le pourvoi de John
Papalia et de rejeter le pourvoi du ministbre public
dans le cas de Vincent Cotroni.

Pourvois rejetis.

Procureur de Papalia: B. Clive Bynoe, Toronto.

Procureur du ministbre public: The Ministry of
the Attorney General for Ontario, Toronto.

Procureurs de Cotroni: Carter & Powell,
Toronto.
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Highway Victims Indemnity Fund, by
suggestion (formerly Dame Antoinette
Bouchard and Robert Foster) Appellant;

and

Federal Fire Insurance Company of Canada
Respondent.

1979: January 25; 1979: May 22.

Present: Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Insurance - Motor vehicle liability - Accident
caused by a trailer - Definition of "automobile" in
insurance policy.

Motor vehicles - Indemnity Fund - Direct remedy
against the insurer - Nature of the insurer's obligation
of guarantee - Highway Victims Indemnity Act,
R.S.Q. 1964, c. 232, ss. 3, 6, 39 and 43.

The Fosters were injured in a traffic accident, when
their car was struck by a trailer which suddenly separat-
ed from a car travelling in the opposite direction and
driven by one Beaumier. As the judgments obtained
against the latter were not satisfied, the Fosters brought
an action directly against respondent, the insurer of
Beaumier. The Superior Court and the Court of Appeal
dismissed the action, and in this Court the Highway
Victims Indemnity Fund, having been subrogated in the
interests of the Fosters, continued the suit in place of the
latter. The automobile insurance policy issued by
respondent included an undertaking regarding the civil
liability of the insured. The car driven by Beaumier at
the time of the accident is that described in the policy,
but the latter contained no description of the trailer.
However, it was admitted that this was a home-made
trailer which was owned by Beaumier, and which he
used to sell and display the fruits and vegetables in
which he was dealing.

Held: The appeal should be dismissed.

The issue is solely as to whether, in the circumstances,
respondent is directly liable to the Fosters under s. 6 of
the Highway Victims Indemnity Act for the damages
which the insured failed to pay. Although this section
denies the insurer the right to rely on defences which it
could advance against the insured, it does not have the

Fonds d'indemnisation des victimes
d'accidents d'automobile, par reprise
d'instance (antbrieurement Dame Antoinette
Bouchard et Robert Foster) Appelant;

et

Federal Fire Insurance Company of Canada
Intimee.

1979: 25 janvier; 1979: 22 mai.

Pr6sents: Les juges Pigeon, Dickson, Beetz, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Assurance - Responsabiliti automobile - Accident
causg par une remorque - Difinition de <automobilen

h la police d'assurance.

Vihicules automobiles - Fonds d'indemnisation -
Recours direct contre I'assureur - Nature de l'obliga-
tion de garantie de l'assureur - Loi de I'indemnisation
des victimes d'accidents d'automobile, S.R.Q. 1964,
chap. 232, art. 3, 6, 39, 43.

Les 6poux Foster ont 6 bless6s dans un accident de
circulation alors que leur voiture fut heurt6e par une
remorque qui se d6tacha soudainement d'une automo-
bile circulant en sens inverse et conduite par un
d6nomm6 Beaumier. Les jugements obtenus contre ce
dernier n'ayant pas 6t6 satisfaits, les 6poux Foster ont
intent6 une action directement contre l'intim6e, assureur
de Beaumier. La Cour sup6rieure et la Cour d'appel ont
rejet6 l'action et en cette Cour le Fonds d'indemnisation
des victimes d'accidents d'automobile a, aprbs avoir 6t6
subrog6 dans les droits des 6poux Foster, repris l'ins-
tance au lieu et place de ces derniers. La police d'assu-
rance-automobile souscrite par l'intimbe comporte une
garantie relative A la responsabilit6 civile de l'assur6. Le
v6hicule automobile que conduisait Beaumier lors de
l'accident est celui d6crit A la police mais celle-ci ne
contient aucune description de la remorque. Il est cepen-
dant admis qu'il s'agit d'une remorque de fabrication
domestique, propri6t6 de Beaumier et que celui-ci utilise
pour fins de vente et d'exposition des fruits et 16gumes
dont il fait commerce.

Arrit: Le pourvoi doit 8tre rejet6.

Le d6bat porte uniquement sur la question de savoir si
dans l'esp~ce l'intime est, en vertu de l'art. 6 de la Loi
de l'indemnisation des victimes d'accidents d'automo-
bile, directement responsable envers les 6poux Foster des
dommages que son assur6 a fait d6faut de payer. M~me
si cet article d6nie A l'assureur le droit d'invoquer des
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effect of including among the insured risks an uncertain
event which the parties intended to exclude. In the case
at bar, examination of the clauses of the policy, in
particular the definition of the word "automobile" for
the purposes of the section of "Civil Liability", leads to
the conclusion that the trailer which struck the automo-
bile in which the Fosters were seated was not included
within the definition of the term "automobile" contained
in the policy. Moreover, the damage was caused first
and foremost by the use of the trailer, rather than by use
of the automobile itself. The risk which, when it materi-
alized, became the basis for the damages is thus not one
which is covered by the liability insurance contracted by
respondent. In such circumstances s. 6 cannot support
the action taken by the Fosters. Further, no decision
supports the argument that interpretation of the insur-
ance contract should not take into account the meaning
contractually ascribed by the parties to the word
"automobile".

General Security Insurance Company of Canada v.
B9langer, [1977] 1 S.C.R. 802, followed; Stevenson v.
Reliance Petroleum Ltd., [1956] S.C.R. 936; Irving Oil
Co. v. Can. General Ins. Co., [1958] S.C.R. 590; Law,
Union & Rock Insurance Co. Ltd. v. Moore's Taxi Ltd.,
[1960] S.C.R. 80; Thibault v. The North American
Accident Insurance Company, [1960] Que. Q.B. 1088;
Danis v. Fonds d'indemnisation des victimes d'accidents
d'automobile, [1967] C.S. 289, referred to.

APPEAL from a decision of the Court of
Appeal of Quebec' reversing a judgment of the
Superior Court2 . Appeal dismissed.

Jean Tremblay, for the appellant.

J. Vincent O'Donnell, Q.C., for the respondent.

The judgment of the Court was delivered by

PRATTE J.-This appeal is from a decision of
the Court of Appeal of the Province of Quebec,
affirming a judgment of the Superior Court for the
district of Trois-Rivibres (Nichols J.) which dis-
missed the direct action brought by appellants, the
Fosters, against respondent, the insurer of one
Beaumier pursuant to an automobile insurance
policy.

The Fosters were seriously injured in a traffic
accident, when their car was struck by a trailer

'[1975] C.A. 882.
2 [1973] C.S. 987.

moyens de d6fense qu'il pourrait faire valoir contre
I'assur6, il n'a pas pour effet d'inclure parmi les risques
assures un 6v6nement incertain que les parties ont
entendu exclure. En l'esp6ce, I'examen des clauses de la
police et, plus particulibrement, de la d6finition du mot
<automobileo pour les fins de la section <<Responsabilit6

civileo, nous ambne A la conclusion que la remorque qui
a heurt6 l'automobile oi les 6poux Foster avaient pris
place n'est pas vis6e par la d6finition du terme <<automo-

bile) contenu A la police. De plus, les dommages ont
d'abord 6t6 caus6s par l'usage de la remorque plutt que
par l'usage du v6hicule-automobile lui-mame. Le risque
dont la r6alisation est A l'origine des dommages n'en est
donc pas un qui soit l'objet de l'assurance-responsabilit6
souscrite par l'intim6e en faveur de Beaumier. L'article
6 ne peut, dans ces conditions, servir de base au recours
des 6poux Foster. De plus, aucune d6cision n'appuie le
point de vue selon lequel l'interpr6tation du contrat
d'assurance ne devrait pas tenir compte du sens que les
parties ont convenu de donner au mot <<automobiles.

Jurisprudence: La Sgcurit6 Compagnie d'Assurances
Gndrales du Canada c. B9langer, [1977] 1 R.C.S. 802
(arrat suivi): Stevenson c. Reliance Petroleum Ltd.,
[1956] R.C.S. 936; Irving Oil Co. c. Can. General Ins.
Co., [1958] R.C.S. 590; Law, Union & Rock Insurance
Co. Ltd. c. Moore's Taxi Ltd., [1960] R.C.S. 80; Thi-
bault c. The North American Accident Insurance Com-
pany, [1960] B.R. 1088; Danis c. Fonds d'indemnisation
des victimes d'accidents d'automobile, [ 1967] C.S. 289.

POURVOI contre un arrt de la Cour d'appel
du Qubbec' infirmant un jugement de la Cour
superieure 2 . Pourvoi rejet6.

Jean Tremblay, pour l'appelant.

J. Vincent O'Donnell, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PRATTE-Ce pourvoi attaque l'arrat
de la Cour d'appel de la province de Qu6bec qui
confirme le jugement de la Cour sup6rieure du
district de Trois-Rivibres (le juge Nichols) d6bou-
tant les appelants, les 6poux Foster, de f'action
directe qu'ils ont intent6e contre l'intim6e, assu-
reur d'un d6nomm6 Beaumier, en vertu d'une
police d'assurance-automobile.

Les 6poux Foster sont s6rieusement bless6s dans
un accident de circulation alors que leur voiture est

'[1975] C.A. 882.
2 [1973] C.S. 987.
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which suddenly separated from the car to which it
was coupled and which was being driven in the
opposite direction by Beaumier. Both the Fosters
sued Beaumier for damages and each won his case:
Beaumier was found solely responsible for the
accident and was ordered to pay the amount of
damages each had suffered. Beaumier failed to
satisfy these two judgments; by their action, the
Fosters sought to obtain payment directly from
respondent, which is Beaumier's insurer. After the
appeal to this Court was entered the Highway
Victims Indemnity Fund, having been subrogated
in the interests of the Fosters in accordance with s.
39 of its enabling statute, continued the suit in
place of the latter.

The facts are not in dispute.

The accident occurred in the circumstances
which are described by the Superior Court in the
two judgments which it rendered against Beaumi-
er:
[TRANSLATION] ... the accident occurred when plain-
tiff's car, which was about to pass that of defendant, was
struck by a trailer which became detached from defend-
ant's car; under the impact plaintiff lost control of his
car, which collided with vehicles parked on a lot of land
on the west side of Thibeau Street.

At the time of the accident Beaumier was
insured under an automobile insurance policy
issued by respondent in the form approved by the
Superintendent of Insurance of Quebec, and
including an undertaking regarding the civil liabil-
ity of the insured. The car driven by Beaumier and
owned by him is that described in the policy, a
1962 eight-cylinder Pontiac Parisienne hardtop
used primarily, according to the insurance pro-
posal, for [TRANSLATION] "private and pleasure
driving". Neither the insurance proposal nor the
policy itself contained a description of the trailer.
However, it was admitted that this was a home-
made trailer which was owned by Beaumier, and
which he used to sell and display the fruits and
vegetables in which he was dealing.

heurt6e par une remorque qui se d6tache soudaine-
ment de l'automobile A laquelle elle est attel6e et
qui, sous la conduite de Beaumier, circule alors en
sens inverse. Chacun des 6poux Foster poursuit
Beaumier en dommages et chacun obtient gain de
cause: Beaumier est trouv6 seul responsable de
l'accident et il est condamn6 A payer le montant
des dommages que chacun a subis. Beaumier ne
satisfait pas A ces deux jugements; par leur action,
les 6poux Foster tentent d'en obtenir le paiement
directement de l'intim6e, assureur de Beaumier.
Apris l'inscription devant cette Cour, le Fonds
d'indemnisation des victimes d'accidents d'auto-
mobile a, apres avoir t subrog6 dans les droits
des 6poux Foster conform6ment A l'art. 39 de sa loi
constitutive, repris l'instance au lieu et place de ces
derniers.

Les faits ne sont pas en litige.

L'accident est arriv6 dans les circonstances
d6crites par la Cour supbrieure dans chacun des
deux jugements qu'elle a rendus contre Beaumier:

... I'accident s'est produit lorsque l'automobile du
demandeur qui allait croiser celle du d6fendeur, fut
heurt6e par une remorque, qui s'est d6tach6e de la
voiture du d6fendeur; sous l'impact, le demandeur perdit
la maitrise de sa voiture, qui alla heurter des v6hicules
stationnis sur un terrain du c6t6 ouest de la rue
Thibeau.

Lors de l'accident, Beaumier est assur6 en vertu
d'une police d'assurance-automobile souscrite par
l'intimbe faite en la forme approuv6e par le surin-
tendant des assurances du Qu6bec et comportant
une garantie relative A la responsabilit6 civile de
l'assur6. Le v6hicule automobile que conduit alors
Beaumier et dont il est propri6taire est celui d6crit
A la police, soit une automobile de marque Pontiac,
8 cylindres, ann6e 1962, genre Hardtop, moddle
Parisienne, dont l'usage principal est, selon la pro-
position d'assurance, ((usage priv6 et plaisir>. En ce
qui a trait A la remorque, ni la proposition d'assu-
rance ni la police elle-mime n'en contiennent la
description. 11 est cependant admis qu'il s'agit
d'une remorque de fabrication domestique, pro-
pri6t6 de Beaumier, et que celui-ci utilise pour fins
de vente et d'exposition des fruits et 16gumes dont
il fait commerce.
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The issue before this Court is solely as to wheth-
er, in the circumstances, respondent is directly
liable to the Fosters under s. 6 of the Highway
Victims Indemnity Act (R.S.Q. 1964, c. 232) for
the damages awarded against Beaumier, but not
paid by him.

This section reads as follows:

6. Subject to the conditions of this contract and up to
the amount stipulated, an insurer is directly responsible
towards third parties for any damage covered by liabili-
ty insurance.

Furthermore, up to the amount, for each automobile,
prescribed in section 14, he cannot set up against them
the causes of nullity or of lapse that might be set up
against the insured.

He cannot be sued by the third parties before final
judgment executory against the insured.

He may if necessary intervene in the action taken
against the insured.

The section creates a direct connection between
the insurer and the victim of an automobile acci-
dent; it denies the insurer the right to rely as
against the victim on defences which it could
advance against the insured. However, this section
does not have the effect of including among the
insured risks an uncertain event which the parties
intended to exclude. In a recent case, General
Security Insurance Company of Canada v.
Blanger', Pigeon J. at p. 808, speaking for the
Court, said the following concerning the first two
paragraphs of s. 6:

... The first paragraph sets forth the general rule, and
the second states an exception to this rule. The scope of
the exception is limited in two ways: first, as to the
amount, and second, in that it covers causes of nullity or
of "lapse" only, not every condition. As examples of
conditions contemplated in the first paragraph not
excluded by the second, one would clearly have to
include the definition of the extent of the coverage
afforded to the insured. It is clear that while causes of
nullity or of "lapse" cannot be set up against the victims
within the prescribed limits, the Act does not extend the
insurance contract to what it does not cover.

[1977] 1 S.C.R. 802.

Le d6bat devant cette Cour porte uniquement
sur la question de savoir si dans I'esp6ce l'intimbe
est, en vertu de l'art. 6 de la Loi de I'indemnisation
des victimes d'accidents d'automobile (S.R.Q.
1964, chap. 232) directement responsable envers
les 6poux Foster des dommages que Beaumier a
6t6 condamn6, mais a fait d6faut, de leur payer.

Cet article se lit comme suit:

6. Sous r6serve des conditions de son contrat et jus-
qu'a concurrence du montant stipul6, I'assureur est
directement responsable envers les tiers d'un dommage
faisant l'objet d'assurance-responsabilit6.

De plus, jusqu'A concurrence pour chaque automobile
du montant prescrit A l'article 14, il ne peut leur opposer
les causes de nullit6 ou de d6ch6ance susceptibles d'8tre
invoqu6es contre l'assur6.

Il ne peut tre poursuivi par les tiers avant jugement
final ex6cutoire contre l'assur6.

II peut au besoin intervenir en l'instance engag6e
contre celui-ci.

Cet article cr6e un lien direct entre l'assureur et
la victime d'un accident d'automobile; il d6nie A
l'assureur le droit d'invoquer, A l'encontre de la
victime, des moyens de d6fense qu'il pourrait faire
valoir contre l'assur6 lui-mime. Cet article n'a
cependant pas pour effet d'inclure parmi les ris-
ques assur6s un 6v6nement incertain que les parties
ont entendu exclure. Dans un arret r6cent, La
Sgcuritg Compagnie d'Assurances Gindrales du
Canada c. Blanger', le juge Pigeon, A la p. 808,
parlant pour la Cour, dit ce qui suit au sujet des
deux premiers alin6as de l'art. 6:

... Le premier alin6a 6nonce la r6gle g6ndrale, le second
6nonce une exception A cette rigle, exception dont la
port6e est limit6e de deux manires: premierement,
quant au montant; deuxikmement, en ce qu'elle vise
uniquement les causes de nullit6 ou de d6ch6ance et non
pas toutes conditions quelconques. Comme exemples de
conditions vis6es par le premier alinba et dont I'applica-
tion n'est pas exclue par le second, il faut 6videmment
faire entrer celles qui dblimitent I'6tendue de la protec-
tion accord6e i l'assur6. Il est certain en effet, que si les
causes de nullit6 ou de d6ch6ance ne sont pas opposables
aux victimes dans les limites prescrites, en revanche, la
loi n'6tend pas le contrat d'assurance A ce qu'il ne vise
pas.

3 [1977] 1 R.C.S. 802.
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Comparing lapse and exclusion of risk, Andr6
Besson observes (Picard and Besson, Les assu-
rances terrestres en droit franvais, t.1, 41h ed., No.
125, p. 218):

[TRANSLATION] Lapse relates to a risk accepted by
the insurer, in consideration of which the premium was
determined and paid. By definition, the loss which
occurred was one foreseen by the parties; the risk which
materialized is in fact the one assumed by the insurer
and the guarantee should ordinarily be given. By an
exception, however, because of the wrongful act of the
insured, this risk is not covered: the guarantee which is
ordinarily due is withdrawn from the insured, as a
penalty for his negligence. Lapse can thus be seen to be
a withdrawal of a right, solely with regard to the loss in
which the insured failed to perform his obligations.

Where there is a non-insurance or exclusion of risk,
on the other hand, if the insurer is not held to the
guarantee this is because the risk was not one foreseen
by the parties: the excluded risk was not covered by the
insurer, who at no time and in no way intended to be
bound. There can be no question here of a sanction or
penalty, of negligence or bad faith by the insured; the
latter has no right to cause the insurance to have an
effect apart from the formal conditions stated in the
policy. Non-insurance may thus be seen simply as an
absence of a right: the insured is not covered because
under the contract the risk which materialized had not
been assumed by the insurer.

In the case at bar, therefore, the question is
whether the damages which Beaumier was ordered
to pay the Fosters were covered by the liability
insurance contracted by respondent, regardless of
any relevant provision respecting nullity or lapses.

Respondent's undertaking relating to the civil
liability of its insured is set forth in section A of
the policy, under the title "Civil Liability", and
reads in part as follows:

[TRANSLATION] The Insurer agrees to indemnify the
Insured ... for any obligation imposed by law upon the
Insured ... on account of the loss or damage resulting
from the ownership, use or operation of the automobile

In order to determine the scope of this obliga-
tion undertaken by respondent, it is clearly neces-
sary to consider the other provisions of the con-
tract, in particular the definition section. A clause

Comparant la d6ch6ance et l'exclusion du

risque, Andr6 Besson (Picard et Besson, Les assu-

rances terrestres en droit frangais, t.1, 4c 6d., no
125, p. 218) 6crit:

La d6ch6ance porte sur un risque accept6 par l'assu-
reur et en consid6ration duquel la prime a 6t6 fix6e et
paye. Le sinistre qui survient rentre par hypothise dans
la pr6vision des parties; le risque r6alis6 est celui-IA
m8me que l'assureur a pris en charge et normalement la
garantie devrait 8tre donn6e. Mais, en raison de l'infrac-
tion commise par l'assur6, ce risque, par exception, n'est
pas couvert: la garantie, normalement due, est retir6e A
l'assur6, A titre de peine, pour sanctionner sa faute. La
d6ch6ance s'analyse ainsi en un retrait de droit pour le
seul sinistre A l'occasion duquel l'assur6 a manque A ses
obligations.

Au contraire, lorsqu'il y a non-assurance ou exclusion
de risque, si l'assureur n'est pas tenu A garantie, c'est
que le risque ne rentre pas dans les previsions des
parties: le risque exclu n'est pas couvert par l'assureur
qui, A aucun moment et A aucun titre, n'a voulu s'enga-
ger. 11 ne saurait ici 6tre question de sanction ou de
peine, de faute ou de mauvaise foi de l'assur6; il ne
d6pend pas de ce dernier de faire produire effet A
l'assurance en dehors des conditions formelles pos6es par
la police. La non-assurance s'analyse donc simplement
en un difaut de droit: l'assur6 n'est pas garanti, parce
que le risque r6alis6 n'6tait pas, d'apr6s le contrat, pris
en charge par I'assureur.

Dans l'esp6ce, il faut donc se demander si les
dommages que Beaumier a t condamn6 A payer
aux 6poux Foster faisaient l'objet de l'assurance-
responsabilit6 souscrite par l'intim6e en faveur de
Beaumier sans 6gard aux clauses de nullit6 ou de
d6ch6ance s'y rapportant.

La garantie de l'intimbe relativement A la res-
ponsabilit6 civile de son assur6 est 6nonc6e A la
section A de la police qui apparait sous le titre
aResponsabilit6 civilew et qui se lit en partie comme
suit:
L'Assureur convient d'indemniser l'Assur6, . . . de toute
obligation que la loi impose A l'Assur6 .. . en raison de
la perte ou du dommage r6sultant de la propri6t6, de
l'usage ou de la conduite de l'automobile ...

Pour d6terminer la port6e de cette obligation de
garantie contract6e par l'intim6e, il faut 6videm-
ment tenir compte des autres dispositions du con-
trat, notamment celles relatives A la d6finition des
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cannot be interpreted in isolation from its sur-
rounding context, or without due regard to the
meaning ascribed by the parties to the words they
used. Here the policy contains a definition of the
word "automobile" for the purposes of section A,
"Civil Liability"; the relevant parts of this defini-
tion read as follows:
[TRANSLATION] Definition of the automobile
In this policy, unless otherwise indicated, the word
"automobile" includes the following vehicles:
For the purposes of sections A (Civil Liability) ...
1. Automobile described, to wit, an automobile or trail-
er the description of which is contained in this policy;
the word "trailer" shall include a semitrailer;

2. ...

3.
For the purposes of sections A (Civil Liability) ...
4. ...
For the purposes of section A (Civil Liability) only

5. (a) Miscellaneous use trailer, to wit, a trailer owned
by the Insured, not described in this policy and used
with a private motor car or station wagon, but not a
trailer designed and used to carry passengers, for dis-
plays or sale or as an office or dwelling.

(b) Non-proprietary trailer, to wit, a trailer not
owned by the Insured and used with the automobile
described.

The word "automobile" as used in section A,
"Civil Liability", has therefore, in certain circum-
stances, a meaning that is broader than usual; it
may or may not include a trailer, depending on
whether the latter is described in the policy,
belongs to the insured, is used for commercial
purposes, and so on. If the word "automobile" does
not always include a trailer, the words [TRANSLA-

TION] "damage resulting from ... use ... of the
automobile", used in section A, "Civil Liability",
must themselves be given a different interpretation
depending on whether or not the word "automo-
bile" includes a trailer. In seeking to determine the
true extent of the insurer's undertaking, account
must necessarily be taken of the fact that the word
"automobile" has a variable meaning: sometimes it

termes. Une clause ne s'interprdte pas isol6ment
du contexte qui la renferme, ni sans 6gard A la
signification que les parties ont donn6e aux mots
qu'elles ont employ6s. Ici, la police contient une
d6finition du mot (automobile) pour les fins de la
section A-Responsabilit6 civile; les parties perti-
nentes de cette d6finition se lisent comme suit:
D6finition de l'automobile
Dans la pr6sente police, A moins d'indication contraire,
le mot ((automobiles comprend les v6hicules suivants:

Pour les fins des sections A (Responsabilit6 civile), . .
1. Automobile d6crite, c'est-A-dire une automobile ou
une remorque dont la description est donn6e dans la
pr6sente police; le mot <<remorques comprend la
semi-remorque;
2. ...

3. ...

Pour les fins des sections A (Responsabilit6 civile) ...
4. ...

Pour les fins de la section A (Responsabilit6 civile)
seulement
5. (a) Remorque A usages divers, c'est-A-dire une
remorque appartenant A I'Assur6, non d6crite dans la
pr6sente police et utilis6e avec une automobile de pro-
menade priv6e ou station-wagon, mais non une remor-
que conque et utilis6e pour le transport des voyageurs,
pour des d6monstrations ou la vente ou comme bureau
ou habitation.

(b) Remorque de non-propri6taires, c'est-A-dire une
remorque n'appartenant pas A l'Assur6 et utilis6e avec
l'automobile d6crite.

Le mot ((automobile) utilis6 dans la section A-
Responsabilit6 civile, a donc, dans certaines cir-
constances, une signification plus 6tendue que son
sens ordinaire; il peut comprendre ou ne pas com-
prendre une remorque selon que celle-ci est d6crite
ou non A la police appartenant ou non A l'assur6,
est utilis6e ou non A des fins commerciales, etc. Si
le mot ((automobile)) n'inclut pas toujours une
remorque, les mots ((dommage r6sultant ... de
l'usage ... de l'automobiles employ6s dans la sec-
tion A-Responsabilit6 civile doivent eux-m8mes
recevoir une interpr6tation diff6rente selon que le
mot (automobile) inclut ou n'inclut pas une remor-
que. Dans la recherche de l'6tendue v6ritable de la
garantie de l'assureur, il faut n6cessairement tenir
compte du fait que le mot ((automobile)) a un sens
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includes a trailer and sometimes it excludes it. The
scope of the insurer's obligation must itself vary: it
will be wider or narrower depending on whether or
not the "automobile" includes a trailer.

When the word "automobile" does not refer to a
trailer, therefore, a distinction must be made be-
tween the use of the automobile and the use of the
trailer as the immediate cause of the alleged
damage. If in such circumstances damage is
caused first and foremost by the use of the trailer,
it cannot also be said that the same damage is
caused by the use of the automobile: this would be
to deny any practical effect to the contractual
definition of the word "automobile".

In the case at bar it is admitted that the trailer
which struck the automobile in which the Fosters
were seated is not included within the definition of
the word "automobile" contained in the policy. It
also appears certain that the damage for which
repayment is sought was caused first and foremost
by the use of the trailer, rather than by use of the
automobile itself, apart from the trailer. The risk
which, when it materialized, became the basis of
the claim for damages is thus not one which is
covered by the liability insurance contracted by
respondent. In such circumstances s. 6 cannot
support the action taken by the Fosters.

Appellants argued that the use of the automo-
bile, strictly speaking, was the cause of the damage
suffered by them, since if the trailer had not been
coupled to the automobile it could not have sepa-
rated from it, and there would have been no
accident. I am not persuaded by this reasoning,
inter alia because it relieves the definition of the
word "automobile" contained in the policy of all
practical meaning. In support of their point of view
appellants referred us to two of our decisions,
Stevenson v. Reliance Petroleum Ltd.4 and Irving
Oil Co. v. Can. General Ins. Co. , to a decision of
the Court of Appeal of Quebec, Thibault v. The
North American Accident Insurance Company6,

[1956] S.C.R. 936.
[1958] S.C.R. 590.

6 [1960] Que. Q.B. 1088.

variable; parfois il inclut une remorque, parfois il
I'exclut. Le champ d'application de la garantie de
l'assureur doit lui-mime varier; il sera plus ou
moins 6tendu selon que l'automobile comprendra
ou non une remorque.

Lorsque le terme uautomobileD ne d6signe pas
une remorque, une distinction s'impose donc entre
l'usage de l'automobile et l'usage de la remorque
comme cause gbnbratrice du dommage r6clam6. Si
dans ces conditions un dommage est d'abord caus6
par l'usage de la remorque, l'on ne peut en mime
temps dire que le mime dommage est 6galement
cause par l'usage de l'automobile: ce serait nier
tout effet pratique A la d6finition contractuelle du
mot ((automobile)).

Dans l'esphce il est admis que la remorque qui a
heurt6 l'automobile oil les 6poux Foster avaient
pris place n'est pas vis6e par la d6finition du terme
(automobile) contenu A la police. 11 m'apparait
aussi certain que les dommages dont le rembourse-
ment est r6clam6 ont d'abord 6t6 caus6s par
l'usage de la remorque plutat que par l'usage du
v6hicule-automobile lui-m8me, A l'exclusion de la
remorque. Le risque dont la r6alisation est A l'ori-
gine des dommages r6clambs n'en est donc pas un
qui soit l'objet de l'assurance-responsabilit6 sous-
crite par l'intim6e en faveur de Beaumier. L'article
6 pr6cit6 ne peut, dans ces conditions, servir de
base au recours des 6poux Foster.

Les appelants soutiennent que l'usage de l'auto-
mobile au sens strict est la cause du dommage
qu'ils ont subi puisque si la remorque n'avait pas
6t6 attel6e A l'automobile, elle n'aurait pu s'en
d6tacher et il n'y aurait pas eu d'accident. Ce
raisonnement ne me convainc pas, notamment
parce qu'il enlive tout sens pratique A la d6finition
du mot ((automobile)) que contient la police. A
l'appui de leur point de vue, les appelants nous ont
r6f6r6s A deux arrats de cette Cour, Stevenson c.
Reliance Petroleum Ltd.4 et Irving Oil Co. c. Can.
General Ins. Co. 1, A un arr~t de la Cour d'appel de
la province de Qubbec, Thibault c. The North
American Accident Insurance Company 6, et A un

- [1956] R.C.S. 936.
5 [1958] R.C.S. 590.
6 [1960] B.R. 1088.
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and to a judgment of the Superior Court of
Quebec, Danis v. Fonds d'indemnisation des vic-
times d'accidents d'automobile7. None of these
decisions is relevant. In none of these cases was it
necessary to construe s. 6 of the Highway Victims
Indemnity Act together with a contractual provi-
sion similar to that here in question. In all these
cases, only one vehicle was involved, the insured
vehicle; the question was whether the damage had
been caused by its use or by an independent
human agency. None of these decisions related to
the question whether the damage claimed resulted
from the use of a vehicle other than the one
insured. In Law, Union & Rock Insurance Co. Ltd.
v. Moore's Taxi Ltd. 8, my brother Ritchie J.
commented as follows on the decisions of this
Court in Stevenson and Irving Oil, at p. 85:

... In those cases the negligence had to do with the
delivery of petroleum products from tank trucks by
means of a mechanism that was a part of the truck itself
and, therefore, the entire delivery operation was effected
in the course of using the motor vehicles in question. In
both those cases the ultimate damage was occasioned by
the presence on the premises in question of petroleum
products which had been deposited there through the
negligent use of such a mechanism.

In Thibault the Court of Appeal of Quebec
held, as Hyde J.A. observed at p. 1093, that "the
spilling of oil on the street resulted from improper
stowage and that was also part of the 'use' of the
vehicle covered by the policy". Finally, in Danis
the Superior Court had to rule on the interpreta-
tion of ss. 3 and 43 of the Highway Victims
Indemnity Act, and it held that these provisions
should apply if an event causing damage to a third
party occurred during the use of an insured truck.

I therefore see nothing in these decisions to
support the argument that the interpretation of
section A, "Civil Liability", in the contract of
insurance should not take into account the mean-

[1967] C.S. 289.
8 [1960] S.C.R. 80.

jugement de la Cour sup6rieure du Qu6bec, Danis
c. Fonds d'indemnisation des victimes d'accidents
d'automobile7 . Aucune de ces d6cisions n'est perti-
nente. Dans ces causes il ne s'agissait d'interpr6ter
I'art. 6 de la Loi de l'indemnisation des victimes
d'accidents d'automobile en regard d'une disposi-
tion contractuelle semblable A celle dont il s'agit
ici. Dans toutes ces causes, un seul v6hicule 6tait
impliqu6, c'6tait le v6hicule assur6; il s'agissait de
savoir si le dommage avait 6t6 caus6 par son usage
ou par une intervention humaine qui en 6tait ind6-
pendante. Aucune de ces d6cisions ne porte sur la
question de savoir si le dommage r6clam6 r6sultait
de l'usage d'un v6hicule autre que celui qui 6tait
assur6. Dans Law, Union & Rock Insurance Co.
Ltd. c. Moore's Taxi Ltd.8, mon coll6gue le juge
Ritchie commente de la fagon suivante les arr8ts
de cette Cour dans Stevenson et Irving Oil A la p.
85:
[TRADUCTION] .. Dans ces affaires, la n6gligence
portait sur la livraison de produits p6troliers contenus
dans des camions citernes, au moyen d'un m6canisme
faisant partie int6grante du camion. Donc toute l'op6ra-
tion de livraison 6tait effectube pendant I'utilisation des
v6hicules en question. Dans ces deux cas, le dommage
final a &t occasionn6 par la pr6sence, sur les lieux en
question, de produits p6troliers qui avaient 6t6 d6pos6s A
cet endroit en raison de l'utilisation n6gligente de ce
mecanisme.

Dans l'arrat Thibault, la Cour d'appel du
Qu6bec a d6cid6, selon que le dit le juge Hyde A la
p. 1093, que: [TRADUCTION] oL'6coulement de
l'huile dans la rue r6sulte d'un mauvais arrimage
et cela fait 6galement partie de l'susage>> du v6hi-
cule couvert par la police>>. Enfin, dans Danis, la
Cour superieure avait A se prononcer sur l'inter-
pr6tation des art. 3 et 43 de la Loi de l'indemnisa-
tion des victimes d'accidents d'automobile et elle a
d6cid6 que ces dispositions doivent s'appliquer s'il
se produit au cours de l'usage d'un camion assur6
un 6v6nement qui est la cause d'un dommage pour
un tiers.

Je ne vois donc rien dans ces d6cisions qui
appuie le point de vue selon lequel l'interpr6tation
de la section A-Responsabilit6 civile du contrat
d'assurance ne devrait pas tenir compte du sens

[1967] C.S. 289.
8 [1960] R.C.S. 80.
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ing contractually ascribed by the parties to the
word "automobile".

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Gilbert, Magnan, &
Marcotte, Montreal.

Solicitors for the respondent: Lavery, Johnston,
O'Donnell, Clark, Carriare, Mason & Associates,
Montreal.

que les parties ont convenu de donner au mot
eautomobiles.

Je suis d'opinion de rejeter le pourvoi avec
d6pens.

Pourvoi rejetg avec dipens.

Procureurs de l'appelant: Gilbert, Magnan &
Marcotte, Montrial.

Procureurs de l'intimbe: Lavery, Johnston,
O'Donnell, Clark, Carriare, Mason & Associgs,
Montrial.
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The Mutual Life Assurance Company of
Canada (Defendant) Appellant;

and

Dame Thirkse Savary Aubin (Plaintiff)
Respondent.

1978: December 20; 1979: May 31.

Present: Laskin C.J. and Pigeon, Dickson, Estey and
Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

QUEBEC

Insurance - Life insurance - Compensation for
accidental death - Exclusion clauses.

Evidence - Civil proceeding - Allegation that a
criminal offence was committed - Rule of the balance
of probabilities - No error in weighing the evidence.

Respondent claimed from appellant, the insurer of her
deceased husband (Aubin), additional compensation
provided for in the insurance policy in the event of
accidental death. Relying on the exclusion clauses con-
tained in the policy, the insurer refused to pay this
compensation, alleging that the insured died while driv-
ing his car with a higher alcohol content in his blood
than that allowed by the Criminal Code. The Superior
Court and a majority of the Court of Appeal allowed
plaintiff-respondent's action: hence the appeal to this
Court.

Held: The appeal should be dismissed.

It is established that appellant had the burden of
proving the facts giving rise to application of the excep-
tion clause contained in the policy. There is also no
doubt that such evidence must be presented in accord-
ance with the rules applicable in civil rather than crimi-
nal proceedings. It is not necessary for commission of
the criminal offence relied on by the insurer to be proven
"beyond a reasonable doubt"; it need only be established
by "a balance of probabilities".

In the case at bar a majority of the Court of Appeal
held that appellant had not established on a balance of
probabilities that Aubin committed a criminal offence.
This view of the evidence does not appear to be in error;
it is fully justified by the evidence as a whole. The most
important piece of evidence relied on by appellant is a
blood test made following the death, and the evidentiary
value of this test is far from certain.

La Mutuelle du Canada, compagnie
d'assurance sur la vie (Dgfenderesse)
Appelante;

et

Dame Th'rise Savary Aubin
(Demanderesse) Intimbe.

1978: 20 d6cembre; 1979: 31 mai.

Pr6sents: Le juge en chef Laskin et les juges Pigeon,
Dickson, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUEBEC

Assurance - Assurance- vie - Indemnit pour mort
accidentelle - Clauses d'exclusion.

Preuve - Affaire civile - Alligation de la commis-
sion d'un acte criminel - R~gle de la prdpondgrance de
la preuve applicable - Pas d'erreur dans l'appriciation
de la preuve.

L'intim6e r6clame de l'appelante, I'assureur de son
mari d6c6d6 (Aubin), l'indemnit6 additionnelle pr6vue A
la police d'assurance en cas de mort accidentelle. S'ap-
puyant sur les clauses d'exclusion contenues A la police,
I'assureur refuse de payer cette indemnit6 all6guant que
l'assur6 est d6c6d6 alors qu'il conduisait son automobile
ayant dans le sang une proportion d'alcool plus 6lev6e
que celle permise par le Code criminel. La Cour supe-
rieure et la majorit6 de la Cour d'appel ont accueilli
l'action de la demanderesse-intim6e. D'od le pourvoi A
cette Cour.

Arrit: Le pourvoi doit 8tre rejet6.

Il est constant qu'il appartenait A l'appelante de prou-
ver les faits donnant lieu A l'application de la clause
d'exception contenue A la police. II ne fait pas de doute
non plus que cette preuve doit 8tre faite suivant les
ragles applicables en matibre civile plut6t qu'en matibre
criminelle. 11 n'est pas necessaire que la commission de
l'acte criminelle invoqu6 par l'assureur soit prouv6e
(hors de tout doute raisonnables; il suffit qu'elle soit
6tablie par ala pr6pond6rance de la preuveo.

En l'esp~ce la majorit6 de la Cour d'appel a d6cid6
que l'appelante n'avait pas 6tabli par une pr6pond6rance
de la preuve que Aubin avait commis une infraction
criminelle. Cette appr6ciation n'apparait pas erron6e
mais plut~t justifi6e pleinement par l'ensemble de la
preuve. En effet l'616ment de preuve le plus important
invoqu6 par l'appelante est un test sanguin effectu6
aprbs le d6chs et dont la valeur probante est loin d'8tre
certaine.
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Rioux- Therrien v. L'Alliance et I'Assurance-vie Des-
jardins, [1976] 1 S.C.R. vi, aff'g [1974] C.A. 271,
followed; London & Lancashire Guarantee & Accident
Co. of Canada v. Canadian Marconi Co., [1963] S.C.R.
106, referred to.

APPEAL from a decision of the Court of
Appeal of Quebec' affirming a judgment of the
Superior Court. Appeal dismissed.

Jacques Delisle and Charles Stein, Q.C., for the
appellant.

Bernard Par6, for the respondent.

The judgment of the Court was delivered by

DICKSON J.-Joseph-Alphonse Aubin died as
the result of an automobile accident which
occurred on December 19, 1969, when his car
collided with the parapet of a bridge over the
Beauport river at Giffard, near Quebec City.
Respondent, Aubin's widow, is the beneficiary of a
life insurance policy taken out by the deceased
with appellant insurance company, providing for
the payment of additional compensation of
$10,000 in the event of accidental death.

The insurance company refused to pay this addi-
tional compensation, and relied on the exclusion
clauses contained in the insurance contract; it
pleaded as follows:
[TRANSLATION] 2. In the part of this contract providing
coverage in the event of accidental death, it states that
no compensation will be payable for a loss attributable
directly or indirectly, in whole or in part, to any breach
of the law, criminal offence or illness;

3. Plaintiffs husband died in an automobile accident
which occurred in the following circumstances: while
driving at the wheel of his car with an alcohol content of
1.6 pmp, plaintiffs husband hit the parapet of a bridge;

The company referred to the following clause in
the contract:
[TRANSLATION] Restrictions-

No compensation shall be payable for any loss
attributable directly or indirectly, in whole or in part, to
one of the following causes:

Jurisprudence: Rioux-Therrien c. L'Alliance et l'As-
surance-vie Desjardins, [1976] 1 R.C.S. vi, conf. [19741
C.A. 271 (arrat suivi); London & Lancashire Guarantee
& Accident Co. of Canada c. Canadian Marconi Co.,
[1963] R.C.S. 106.

POURVOI contre un arrt de la Cour d'appel
du Qu6bec' confirmant un jugement de la Cour
superieure. Pourvoi rejet6.

Jacques Delisle et Charles Stein, c.r., pour
I'appelante.

Bernard Parg, pour l'intimbe.

Le jugement de la Cour a 6t6 rendu par

LE JUGE DICKSON-Joseph-Alphonse Aubin
est d6c6d6 des suites d'un accident d'automobile
survenu le 19 d6cembre 1969 quand sa voiture est
entr6e en collision avec le parapet d'un pont qui
traverse la rivibre Beauport A Giffard, prbs de
Qubec. L'intimbe, la veuve Aubin, est b6n6ficiaire
d'une police d'assurance-vie contract6e par le de
cujus, auprbs de la compagnie d'assurance appe-
lante, pr6voyant le paiement d'une indemnit6 addi-
tionnelle de $10,000 en cas de mort accidentelle.

La compagnie d'assurance refuse de payer cette
indemnit6 additionnelle en s'appuyant sur les clau-
ses d'exclusion contenues au contrat d'assurance;
elle plaide ce qui suit:
2. Or, ce contrat, dans sa partie pr6voyant une assu-
rance en cas de mort accidentelle, stipule qu'aucune
indemnit6 ne sera payable pour une perte attribuable
directement ou indirectement, entibrement ou partielle-
ment A une violation quelconque de la loi ou A une
offense criminelle ou A une maladie;
3. Or, le mari de la demanderesse est d6c6d6 dans un
accident d'automobile survenu dans les circonstances
suivantes: Alors qu'il circulait au volant de son v6hicule
avec un taux d'alcool de 1.6 pmp, le mari de la deman-
deresse a frapp6 le parapet d'un pont;

La compagnie se r6fire A la clause suivante du
contrat:
Restrictions-

Aucune indemnit6 ne sera payable pour une perte
attribuable directement ou indirectement, entibrement
ou partiellement A l'une des causes suivantes:

1[1975] C.A. 312.
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3. Acts of violence, criminal offences or attempts
thereat ...

7. Any physical or mental incapacity, illness or
disease.

The Superior Court agreed with plaintiff-
respondent and allowed her action with interest
from the date of service and costs. The Court of
Appeal (B61anger J.A. dissenting) dismissed the
appeal. Leave to appeal to this Court was given on
October 27, 1975.

According to the testimony, Aubin, a teacher
employed by the Quebec City Catholic School
Commission, was not a man given to drinking. He
took an occasional drink, such as one or two
"cocktails" at parties or receptions. At the time of
the accident, he had been on sick leave for several
weeks; according to his daughter and to the
respondent, he was very ill, suffering, and in pain
as the result of "a sprained back". He had told
certain colleagues that he was taking medicine for
the pain.

At about 2:15 p.m. on the day of the accident,
Aubin went to a reception at which teachers and
some of the students were exchanging Christmas
greetings before the holidays. According to the
trial judge, Aubin arrived at the reception at about
2:15 p.m. and left at about 4 p.m. He had one,
perhaps two drinks. His behaviour was perfectly
normal. His walking and speaking were unim-
paired, although he seemed to be in pain. To all his
colleagues he appeared very tired, even ill. One of
the teachers, Brideau, offered to take him home if
he wanted, because he seemed so "depressed".
Aubin told his colleagues that he did not want to
have more than one or two drinks, because he was
taking medicine.

Mrs. Roy, an employee with the Canadian
Imperial Bank of Commerce, was the last person
to see Aubin before the accident. At about 4:30
p.m., she waited on him at her wicket and talked
to him for about 10 minutes. She noted that he
spoke normally, "just as usual", but appeared to
be very ill. He sat down on a chair while Mrs. Roy
completed the calculations for his bank book. He

3. Voies de fait, offense criminelle ou tentative d'icel-
les.....

7. Infirmit6 physique ou mentale, maladie ou affec-
tion quelconque.

La Cour sup6rieure a donn6 raison A la deman-
deresse-intim6e et a accueilli son action avec int6-
r8ts depuis l'assignation et les d6pens. La Cour
d'appel (le juge B61anger 6tant dissident) a rejet6
l'appel. L'autorisation de se pourvoir devant cette
Cour a 6t6 accord6e le 27 octobre 1975.

Selon les t6moignages, Aubin, professeur A l'em-
ploi de la Commission des 6coles catholiques de
Qu6bec, n'6tait pas un homme qui s'adonnait A la
boisson. II 6tait un buveur d'occasion, prenant un
ou deux ((cocktails)) lors de soir6es ou r6ceptions. A
l'6poque de l'accident, il 6tait en cong6 de maladie
depuis quelques semaines; d'aprbs sa fille et l'inti-
m6e, il 6tait tras malade, souffrant, et aux prises
avec des douleurs caus6es par sun tour de rein). II
avait d6clar6 A certains collkgues qu'il prenait des
m6dicaments contre la douleur.

Le jour de l'accident, vers 14hl5, Aubin s'est
rendu A une r6ception ofi les professeurs et quel-
ques 6tudiants s'6changeaient leurs souhaits de
Nodl avant les vacances. D'aprbs le juge de pre-
mibre instance, Aubin est arriv6 A la r6ception vers
14h15 et il est reparti vers 16 heures. Il a pris un
verre de boisson, peut-8tre deux. Sa conduite 6tait
parfaitement normale. II parlait bien et marchait
bien, quoiqu'il partit souffrant. Il semblait A tous
ses colligues trbs fatigu6, et meme indispos6. Un
des professeurs, Brideau, lui a offert de le ramener
chez lui s'il voulait, parce qu'il semblait tellement
((abattu)). Aubin a d6clar6 A ses coll~gues qu'il ne
voulait pas prendre plus d'un verre ou deux parce
qu'il avait pris des m6dicaments.

Madame Roy, employee A la Banque Cana-
dienne Impbriale de Commerce, a 6t6 la dernibre
personne qui a vu Aubin avant l'accident. Aux
environs de 16 h 30, elle l'a servi A sa caisse et lui a
parl6 durant environ dix minutes. Elle a constat6
qu'il parlait normalement acomme d'habitudes,
mais il lui a paru trds malade. Il s'est assis sur une
chaise pendant que Mme Roy compl6tait les calculs
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said that he was hoping that he would be better
after the holiday season.

On the day of the accident the weather was
cloudy, the road wet and slippery and there was
"wet snow".

Two hours elapsed between the departure of
Aubin from the bank and the accident; the evi-
dence does not reveal what Aubin did during this
period. In any case, Pierre Lauzibre testified that
he followed Aubin in a car for a distance of 12 to
22 miles. He said that Aubin was driving cau-
tiously, at about 25 miles an hour. His car was not
zigzagging but it was "wavering" between the
"edge" of the sidewalk and the white line; his
lights were out although the lights of other cars
were on; cars coming in the opposite direction were
flashing their lights as they approached Aubin's
car. According to the testimony of Lauzibre,
Aubin "wavered" less when he got to the Boule-
vard Ste-Anne, but his speed increased immediate-
ly before the accident. Aubin made no move to
brake before colliding with the viaduct parapet.
He was taken to the hospital and died the same
evening.

On the day following the accident an autopsy
revealed an alcohol content of 160 milligrams per
100 millilitres of blood, or double the amount
permitted by the Criminal Code.

Appellant maintained that Aubin's death was
directly or indirectly attributable to the fact that
he was driving his car while he had a higher
proportion of alcohol in his blood than that pre-
scribed by s. 224 Cr. C., now s. 236.

It is established that appellant had the burden of
proving the facts giving rise to application of the
exception clause contained in the policy. There is
also no doubt that such evidence must be presented
in accordance with the rules applicable in civil
rather than criminal proceedings. It is not neces-
sary for commission of the criminal offence relied
on by the insurer to be proven "beyond a reason-
able doubt"; it need only be established by "a
balance of probabilities".

pour son livre de banque. II a dit qu'il espbrait que
ga irait mieux aprbs les F8tes.

Le jour de I'accident, le temps 6tait nuageux, le
pav6 humide et glissant et il y avait de la <neige
mouillante)).

Il s'est 6coul6 deux heures entre le d6part d'Au-
bin de la banque et I'accident; le preuve ne r6vle
pas ce qu'a fait Aubin pendant cette pbriode. De
toute fagon, Pierre Lauzibre a t6moign6 qu'il a
suivi Aubin en auto sur une distance de 12 A 2/2
milles. II a dit qu'Aubin allait prudemment A
environ 25 miles A l'heure. Sa voiture ne zigza-
guait pas mais elle ((oscillait)) entre (da chaines du
trottoir et la ligne blanche; ses phares 6taient
6teints alors que ceux des autres voitures 6taient
allum6s; les voitures circulant en sens inverse fai-
saient clignoter leurs phares en approchant celle
d'Aubin. Selon le t6moignage de Lauzibre, Aubin
((oscillait)) moins lorsqu'il a atteint le boulevard
Ste-Anne, mais sa vitesse a augment6 imm6diate-
ment avant I'accident. Aubin n'a fait aucune
manoeuvre pour freiner avant d'aller s'6craser
contre le parapet du viaduc. Transport6 A l'h6pital,
il est d6c6d6 le mime soir.

Le lendemain de l'accident une autopsie a r6v6l6
une teneur d'alcool de 160 milligrammes par 100
millilitres de sang, soit le double de la limite
permise par le Code criminel.

L'appelante soutient que la mort de Aubin est
attribuable directement ou indirectement au fait
que celui-ci conduisait son automobile alors qu'il
avait dans le sang une proportion d'alcool plus
6lev6e que celle pr6vue A l'art. 224 C. cr., mainte-
nant l'art. 236.

Il est constant qu'il appartenait A l'appelante de
prouver les faits donnant lieu A l'application de la
clause d'exception contenue A la police. Il ne fait
pas de doute non plus que cette preuve doit 8tre
faite suivant les r6gles applicables en matibre civile
plut6t qu'en matibre criminelle. Il n'est pas n6ces-
saire que la commission de l'acte criminel invoqu6
par l'assureur soit prouv6e ((hors de tout doute
raisonnables; il suffit qu'elle soit 6tablie par la
pr6pond6rance de la preuves.
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This Court recently confirmed the decision of
the Quebec Court of Appeal in Rioux- Therrien v.
L'Alliance et I'Assurance-vie Desjardins2 , indicat-
ing its agreement with the reasons of Owen J., who
examined the whole question. I adopt his findings,
which he stated as follows at p. 273:
... the law laid down by the Supreme Court of Canada
is that when a criminal offence is alleged in a civil action
the weight of evidence required to prove that allegation
is that required by the civil law rules, namely a prepon-
derance of evidence.

In the case at bar appellant alleged, first, that
the trial judge used the wrong standard for weigh-
ing the evidence when he said, after reviewing the
case law:
[TRANSLATION] On the basis of circumstantial evi-
dence, the Court cannot assume that a criminal offence
was committed, when such a conclusion cannot neces-
sarily be inferred to the exclusion of any other from the
facts proven.

The decisions referred to by the trial judge do
not support the aforementioned conclusion which
he purports to draw from them; thus, he cites one
of the extracts from the reasons of Ritchie J. in
London & Lancashire Guarantee & Accident Co.
of Canada v. Canadian Marconi Co. , including
the one in which he deals with the rule of evidence
"by a preponderance of evidence".

It is therefore not certain that the aforemen-
tioned passage from the reasons of the trial judge
must necessarily by given the absolute meaning
attributed to it by appellant; reading the judgment
as a whole does not in fact suggest such an error.

However, it does not seem necessary for me to
resolve the question of the interpretation to be
given to the reasons in the Superior Court judg-
ment. There is not doubt that the Court of Appeal,
which affirmed the judgment of the Superior
Court, did not itself make any error in choosing
the rule of evidence to be applied. Even in his
dissenting opinion, B1anger J.A. affirmed the
applicability of the rules and evidence in such a
case, namely "by a balance of probabilities".
Owen J.A. left not doubt in this regard:

2 [1976] 1 S.C.R. vi, aff'g [1974] C.A. 271.
3 [1963] S.C.R. 106.

Cette Cour confirmait r6cemment I'arret rendu
par la Cour d'appel dans Rioux- Therrien c. L'Al-
liance et I'Assurance-vie Desjardins2, en se d6cla-
rant d'accord avec les motifs du juge Owen qui a
6tudi6 toute cette question. J'adopte ses conclu-
sions qu'il exprime comme suit A la p. 273:
[TRADUCTION] - . .. la Cour supreme du Canada a
6tabli que lorsqu'une infraction criminelle est allegu~e
dans une action civile, la force probante de la preuve
exigee pour prouver cette all6gation est la m8me qu'en
droit civil, soit la pr6pond6rance de la preuve.

Dans la pr6sente affaire, I'appelante se plaint
d'abord que le juge de premiere instance a utilis6
le mauvais critbre d'appr6ciation de la preuve
quand il dit, apr&s une revue de la jurisprudence:
Sur la foi d'une preuve circonstancielle, le tribunal ne
peut pr6sumer la perp6tration d'un acte criminel, quand
cette conclusion ne s'infire pas n6cessairement des faits
prouv6s A l'exclusion de tout autre.

Les decisions auxquelles rbfbre le juge de pre-
midre instance n'appuient pas la conclusion pr6ci-
t6e qu'il pr6tend en tirer; ainsi, il cite l'un des
extraits des motifs du juge Ritchie dans London &
Lancashire Guarantee & Accident Co. of Canada
c. Canadian Marconi Co. 3, y compris celui oi il
traite de la r6gle de da pr6ponderance de la
preuve)).

Il n'est donc pas certain qu'il faille n6cessaire-
ment donner au passage pr6cit6 des motifs du juge
de premiere instance le sens absolu que lui attribue
l'appelante; la lecture de l'ensemble du jugement
ne semble pas en effet faire ressortir une telle
erreur.

Il ne m'apparait cependant pas n6cessaire de
trancher cette question de l'interpr6tation A 8tre
donn6e aux motifs du jugement de la Cour sup6-
rieure. Il est en effet certain que la Cour d'appel,
qui a confirm6 le jugement de la Cour sup6rieure,
n'a, elle, fait aucune erreur quant au choix de la
r6gle de preuve A appliquer. Mme en dissidence,
le juge B61anger affirme l'application des r6gles de
preuve en matibre semblable, c'est-A-dire ((par une
pr6pond6rance des probabilit6s>. Le juge Owen ne
laisse aucun doute A ce sujet:

2 [1976] 1 R.C.S. vi, conf. [1974] C.A. 271.
3 [1963] R.C.S. 106.
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After considering all the evidence relating to the insur-
ance company's contention that the accident was due to
consumption of alcohol on the part of the assured which
constituted a criminal offence, I am of the opinion that
the insurance company failed to discharge the burden of
proving, on the balance of probabilities, such consump-
tion of alcohol on the part of the victim. The insurance
company failed to bring the case within the terms of
paragraph (3) of the restrictions set out above.

The question before the Court is therefore
whether appellant established on a balance of
probabilities that Aubin committed the criminal
offence mentioned above. The Court of Appeal
was divided on the point; the majority held that
proof to this effect had not been made, while
B61anger J.A., dissenting, was of the contrary
opinion.

Appellant has not persuaded me that the view of
the evidence taken by the majority in the Court of
Appeal is in error.

The most important piece of evidence relied on
by appellant is the blood test made on the body of
the insured, on the day following the death, by an
anatomopathologist, Dr. Jean-Paul Bachans; this
test allegedly showed a high quantity of alcohol in
the insured's blood at the time. However, the
evidentiary value of this test is far from certain
because the sample was not taken in circumstances
which precluded all possibility of contamination.
In the accident Aubin suffered very serious inju-
ries which prevented the sample being taken from
his heart; it was taken either from his chest or his
abdomen. Dr. Bachans stated that in such circum-
stances there is always a risk of contamination; he
also admitted that in cases of severe injuries such
as that which affected Aubin, it is possible for
fissures of the stomach to go unnoticed. The fol-
lowing extracts from the testimony of Dr. Bachans
indicate the highly doubtful evidentiary value of
the blood test on which appellant relies almost
exclusively:

[TRANSLATION] Q. Can you explain, Mr.
Bachans, please.

A. Well, the stomach is, if it contains, if it contains
alcohol, is ... when someone has an injury of that
significance, with a severed liver, the ... there can

[TRADUCTION] (Aprbs avoir examine toute la preuve
relative A la pr6tention de ]a compagnie d'assurances
que la consommation d'alcool par l'assur6 est A l'origine
de l'accident et constitue une infraction criminelle, je
suis d'avis que la compagnie d'assurances ne s'est pas
acquitt6e du fardeau de prouver, selon la pr6pond6rance
des probabilit6s, que la victime avait consomm6 de
l'alcool de la sorte. La compagnie d'assurances n'a pas
r6ussi A 6tablir que l'affaire tombe sous le coup du par. 3
des restrictions 6nonc6es pr6c6demment.

La question devant nous est donc celle de savoir
si l'appelante a 6tabli par une pr6pond6rance de la
preuve que Aubin avait commis l'infraction crimi-
nelle mentionn6e ci-dessus. La Cour d'appel s'est
lI-dessus divis6e; la majorit6 a d6cid6 que cette
preuve n'avait pas 6t6 faite alors que le juge
B61anger, dissident, a opin6 en sens contraire.

L'appelante ne m'a pas convaincu que l'appr6-
ciation de la preuve faite par les juges de la
majorit6 est erron6e.

L'616ment de preuve le plus important invoqu6
par l'appelante est un test sanguin effectu6 sur le
corps de l'assur6 le lendemain du d6cs par un
anatomopathologiste, le docteur Jean-Paul
Bachans; ce test aurait r6v6 la forte quantit6
d'alcool alors contenue dans le sang de l'assur6.
Cependant, la valeur probante de ce test est loin
d'8tre certaine parce que le pr616vement n'a pas 6t6
fait dans des conditions qui 61iminaient la possibi-
lit6 de contamination. Aubin a, dans l'accident,
subi des traumatismes trbs s6rieux qui ont emp&
ch6 que le pr616vement soit fait dans le cceur; on
l'a fait soit dans le thorax ou l'abdomen. Le doc-
teur Bachans a affirm6 que dans de telles condi-
tions il y a toujours risque de contamination; il a
aussi admis que dans le cas de traumatismes
importants comme ceux dont Aubin avait 6t6 vic-
time, il 6tait possible que les fissures de l'estomac
passent inapergues. Les extraits suivants du t6moi-
gnage du docteur Bachans d6montrent la valeur
probante fort douteuse du test sanguin sur lesquel
s'appuie presque exclusivement I'appelante:

Q. Pouvez-vous expliquer monsieur ... Bachans, s'il
vous plait!

R. Bien, I'estomac c'est, si elle contient, s'il contient
de l'alcool est ... lorsqu'on a un traumatisme de
cette importance-ld, avec un foie sectionn6, le, les
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be contamination of the gastric content in the
abdominal cavity. (My emphasis.)

and

[TRANSLATION] Q. Admitting-you said that "it was
possible"-admitting that there were slight fis-
sures in the stomach, and that the blood sample
was not taken in the chest but in the abdomen,
was there not a risk of contamination in the chest
at that time?

A. Yes, it could be contaminated.

Q. The test could have been contaminated at that
time?

A. Yes.

and the following:

[TRANSLATION] ... the content of the stomach freely
distributed a few c.c. of alcohol in the abdominal cavity
... in the present case I have the impression that only a
few c.c. of alcohol could give results double or even
twice the normal ...

and finally:

[TRANSLATION] Q. Am I to understand, then, from
what you have said, that in the present case the
various tests to indicate the possibility of contami-
nation were not made, so far as you are aware; is
that correct?

A. That is correct, that is correct.

The examination was not taken to the point where we
could have had any idea whether there was contamina-
tion. (My emphasis.)

In my opinion, the evidence as a whole fully
justifies the view taken of it by the majority of the
Court of Appeal.

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Lgtourneau, Stein,
Marseille, Delisle & Larue, Quebec.

Solicitors for the respondent: Martin, Dumas,
Parg & Alain, Quebec.

... il peut y avoir contamination du contenu gas-
trique dans la cavit6 abdominale. (C'est moi qui
souligne.)

et

Q. En admettant, vous avez dit que ac'6tait possible),
en admettant qu'il y ait eu des fissures 16gires A
I'estomac et que le pr616vement sanguin n'eilt pas
6t6 effectu6 dans le thorax mais plut6t A l'abdo-
men, est-ce qu'A ce moment-lA il n'y a pas danger
de contamination pour le test?

R. Oui, 9a peut tre contamin6.

Q. Le test peut 8tre contamin6 A ce moment-lA?

R. Oui.

et le suivant:

... le contenu de l'estomac diffuse librement dans la
cavit6 abdominale quelques c.c. d'alcool, on ... dans le
cas pr6sent j'ai l'impression que quelques c.c. d'alcool
tout simplement pourraient donner des r6sultats doubles
ou encore deux fois la normale, ....

et finalement:

Q. Et je dois done comprendre de ce que vous avez dit
que dans le cas pr6sent les diff6rents tests afin de
d6celer la possibilit6 de contamination n'ont pas
6t6 faits en autant que vous soyez au courant,
est-ce exact?

R. C'est ga, c'est 9a.

Les ... I'examen n'a pas 6t6 pouss6 au point oa on
aurait pu se faire une ide s'il y avait contamination ou
pas. (C'est moi qui souligne.)

L'ensemble de la preuve justifie pleinement,
selon moi, I'appr6ciation qu'en a fait la majorit6 de
la Cour d'appel.

Je rejetterais l'appel avec d6pens.

Pourvoi rejetg avec dipens.

Procureurs de l'appelante: Lgtourneau, Stein,
Marseille, Delisle & Larue, Qubbec.

Procureurs de l'intimbe: Martin, Dumas, Part
& Alain, Qubbec.
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The Attorney General of the Province of
Quebec (Respondent in Superior Court)
Appellant;

and

Ronald Cohen (Applicant in Superior Court)
Respondent;

and

Rheal Brunet and Denis Forget Mis en cause.

1979: March 12; 1979: June 14.

Present: Martland, Ritchie, Pigeon, Beetz, Estey, Pratte
and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Criminal law - Preliminary inquiry - Cross-
examination on pre-inquiry denied by magistrate -
Certiorari denied.

At a preliminary inquiry a magistrate allowed an
objection by counsel for the Crown to cross-examination
of a prosecution witness by counsel for the accused on
the witness' deposition at a pre-inquiry. The Superior
Court issued certiorari to quash the magistrate's deci-
sion. The Court of Appeal affirmed the judgment of the
Superior Court, and appellant appealed to this Court.

Held: The appeal should be allowed.

Certiorari lies against a magistrate holding a prelim-
inary inquiry only for lack of jurisdiction and a decision
concerning the admissibility of evidence, even if errone-
ous, does not affect jurisdiction. In the instant case,
nothing shows that the questions disallowed were on a
vital point and that the decision to disallow them was
apt to influence the outcome. Certiorari is a discretion-
ary remedy. In the exercise of this discretion with
reference to proceedings at a preliminary inquiry, it is
essential to bear in mind that, in the interest of the
effective administration of criminal justice, it is of para-
mount importance to avoid unnecessary delays, especial-
ly delays in bringing the case to trial.

Patterson v. The Queen, [1970] S.C.R. 409, followed;
R. v. Norgren (1975), 27 C.C.C. (2d) 488, referred to;
R. v. Mahony, [1910] 2 I.R. 695, distinguished.

Le procureur geniral de la province de
Quebec (Intimg en Cour supirieure) Appelant;

et

Ronald Cohen (Requirant en Cour supgrieure)
Intimg;

et

Rheal Brunet et Denis Forget Mis en cause.

1979: 12 mars; 1979: 14 juin.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Beetz,
Estey, Pratte et McIntyre.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Droit criminel - Enquite prgliminaire - Contre-
interrogatoire sur pri-enquite refus6 par le magistrat
- Certiorari refusg.

Au cours d'une enquite prbliminaire le magistrat a
accueilli l'objection de I'avocat du ministbre public qui
s'opposait A ce que l'avocat du pr6venu contre-interroge
un t6moin de la poursuite relativement A sa d6position
faite lors d'une pr6-enqu8te. La Cour superieure a emis
un certiorari pour casser la d6cision du magistrat. La
Cour d'appel ayant confirm6 le jugement de la Cour
sup6rieure, I'appelant se pourvoit devant cette Cour.

Arrit: Le pourvoi doit 8tre accueilli.

II n'y a lieu A certiorari contre le magistrat qui tient
une enquate pr6liminaire qu'au seul cas de d6faut de
comp6tence: une d6cision, meme erronee, sur I'admissi-
bilit6 d'une preuve ne porte pas atteinte A la comp6tence.
En 1'esp6ce, rien ne d6montre que les questions non
autoris6es portaient sur un point fondamental et que la
d6cision de ne pas les autoriser pouvait rbellement
influer sur le r6sultat final de 1'enquete. Le certiorari est
un recours de nature discr6tionnaire. Dans l'exercice du
pouvoir discr6tionnaire A l'6gard d'une enquate prblimi-
naire, il est essentiel A l'administration efficace de la
justice p6nale, de bien consid6rer qu'il est d'importance
primordiale d'6viter tout retard inutile, particulibrement
le retard A mener une affaire au procks.

Jurisprudence: Patterson c. La Reine, [1970] R.C.S.
409 (arrat suivi); R. v. Norgren (1975), 27 C.C.C. (2d)
488; distinction faite avec l'arr8t R. v. Mahony, [1910]
2 I.R. 695.
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APPEAL from a decision of the Court of
Appeal of Quebec' affirming a judgment of the
Superior Court2 which granted certiorari to quash
the decision of a magistrate. Appeal allowed.

Yves Berthiaume, for the appellant.

Jeff Boro, for the respondent.

The judgment of the Court was delivered by

PIGEON J.-This is an appeal by leave of this
Court from the judgment of the Quebec Court of
Appeal, (1976), 32 C.C.C. (2d) 446, affirming the
judgment of Malouf J., (1975), 29 C.C.C. (2d)
158, granting certiorari to quash a decision of a
magistrate sustaining an objection of counsel for
the Crown at a preliminary inquiry. This inquiry
was being held on two counts of having illegally
and wilfully attempted to obstruct, pervert or
defeat the course of justice contrary to s. 127(2) of
the Criminal Code, and two counts of having
illegally counselled or incited another person to
commit an offence contrary to s. 422(a) of the
Criminal Code. Prior to the issue of a warrant,
another magistrate before whom the information
had been laid had made ex parte and in camera a
pre-inquiry on oath in accordance with s.
455.3(l)(a). Counsel for the accused had obtained
from that magistrate a copy of the depositions so
taken and when cross-examining at the prelim-
inary inquiry a witness called by the Crown from
whom a deposition had been taken at the pre-
inquiry, he sought to put questions related to such
deposition. Counsel for the Crown objected, and
after argument and consideration of s. 10 of the
Canada Evidence Act, the magistrate sustained
the objection. This decision is the order quashed by
certiorari.

The first question which arises in this case is
whether certiorari lies to quash a decision on
objections in the course of a preliminary inquiry. It
was conceded at the hearing that this is completely
unprecedented as far as reported cases go. No such
case was referred to by any of the judges below. In

' [1976] C.A. 335, (1976), 32 C.C.C. (2d) 446.
2 (1975), 29 C.C.C. (2d) 158.

POURVOI contre un arrt de la Cour d'appel
du Qubbec' confirmant un jugement de la Cour
sup6rieure 2 qui a 6mis un certiorari pour casser la
d6cision d'un magistrat. Pourvoi accueilli.

Yves Berthiaume, pour I'appelant.

Jeff Boro, pour l'intim6.

Le jugement de la Cour a et6 rendu par

LE JUGE PIGEON-Ce pourvoi, interjet6 sur
autorisation de cette Cour, attaque un arr8t de la
Cour d'appel du Qu6bec, (1976), 32 C.C.C. (2d)
446, confirmant le jugement du juge Malouf,
(1975), 29 C.C.C. (2d) 158, qui a 6mis un certio-
rari pour casser la d6cision d'un magistrat qui
avait accuelli une objection soulev6e par l'avocat
du ministbre public au cours d'une enqu~te prbli-
minaire. Cette enqute portait sur deux chefs d'ac-
cusation, A savoir d'avoir ill6galement et volontai-
rement tent6 d'entraver, de d6tourner ou de
contrecarrer le cours de la justice, en violation du
par. 127(2) du Code criminel, et sur deux autres
chefs d'accusation, A savoir d'avoir ill6galement
conseill6 A une autre personne de commettre une
infraction, ou de l'y avoir incit6e, contrairement au
par. 422a) du Code criminel. Avant de d6cerner
un mandat, un autre magistrat, devant qui la
d6nonciation avait 6t6 d6pos6e, avait tenu, sous
serment, ex parte et A huis clos, une pr6-enquate
conform6ment A l'al. 455.3(1)a). Ce magistrat a
remis A l'avocat du pr6venu une copie des d6posi-
tions ainsi faites devant lui. A l'enqu8te pr6limi-
naire, en contre-interrogeant un t6moin cit6 par le
ministdre public et de qui une d6position avait 6t6
ainsi obtenue, I'avocat du pr6venu a voulu poser
des questions A ce sujet. L'avocat du ministbre
public s'y est oppos6 et, aprbs argumentation et
examen de l'art. 10 de la Loi sur la preuve au
Canada, le magistrat a maintenu l'objection. C'est
cette d6cision qui a 6t6 cass6e par certiorari.

En l'esp6ce, la premiere question A trancher
consiste A d6terminer s'il y a lieu A certiorari pour
faire casser une d6cision sur une objection A la
preuve au cours d'une enqu8te pr6liminaire. On a
admis A l'audition du pourvoi que la jurisprudence
ne r6vble aucun pr6c6dent et les juges d'instances

' [1976] C.A. 335, (1976), 32 C.C.C. (2d) 446.
2 (1975), 29 C.C.C. (2d) 158.
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the Court of Appeal Kaufman J.A. said (at p.
456):

That certiorari will lie, at least in this Province, to
review and quash, if necessary, a committal for trial,
cannot be denied: Chromium Mining & Smelting Corp.
Ltd. v. Fortin et al., [1968] Que. Q.B. 536. Why then,
once we accept the principle that a review can be had at
that stage, should we not push the matter one step
further and, in appropriate cases, permit an examina-
tion of the proceedings even before they are terminated?
Why, for instance, should we refuse a review in cases
such as this, where even now it is apparent that the
Magistrate has erred, not in the exercise of his discre-
tion, but on a fundamental right conferred by the Code?
Why waste time and effort and money to carry on with
a preliminary hearing which, if it results in committal,
would have to be quashed? Why not correct the error
now?

With respect, I would point out that the judg-
ment in the Chromium Mining case was given
prior to the judgment of this Court in Patterson v.
The Queen'. The facts of that case are thus stated
by Judson J. who spoke for five of the seven sitting
judges (at p. 411):

The accused was charged under s. 237(1) of the
Criminal Code with using an instrument with intent to
procure a miscarriage. During the cross-examination of
the woman mentioned in the charge, it appeared that
she had given a written statement to the police. There
was an immediate request for its production. It was
refused and the magistrate said that he could not order
it to be produced "at this time." Defence counsel then
closed his cross-examination of this witness. The same
course was followed with another witness. After the
Crown witnesses had given their evidence, the accused
did not make a statement nor call evidence. The magis-
trate then committed him for trial. He did not in any
way limit or restrict the cross-examination. Counsel
made no attempt to cross-examine on the contents of the
two statements or the recollection of the witness of those
contents. He simply said that he had no further
questions.

The accused was committed for trial. On a
motion by way of certiorari it was ordered by the
Supreme Court of Alberta that the preliminary
inquiry and the committal be quashed. On appeal,

[1970] S.C.R. 409.

inf6rieures n'en citent aucun. En Cour d'appel, le
juge Kaufman dit (A la p. 456):

[TRADUCTION] On ne peut nier que, du moins dans
cette province, il y a lieu A certiorari pour faire exami-
ner et casser, au besoin, un renvoi A procks: Chromium
Mining & Smelting Corp. Ltd. c. Fortin et al., [1968]
B.R. 536. Si l'on admet le principe qu'un examen peut
avoir lieu A ce stade, pourquoi ne pas aller plus loin et,
dans un cas approprie, autoriser l'examen des proc6du-
res avant mime qu'elles ne soient termin6es? Pourquoi,
par exemple, devrait-on refuser l'examen dans un cas,
comme celui-ci, oai il est 6vident que le magistrat a
commis une erreur, non pas dans l'exercice de son
pouvoir discr6tionnaire, mais au sujet d'un droit fonda-
mental confbr6 par le Code? Pourquoi perdre du temps,
de l'6nergie et de l'argent A poursuivre une enqu8te
pr6liminaire qui devra 8tre annul6e si elle aboutit A un
renvoi A procks? Pourquoi ne pas corriger l'erreur
imm6diatement?

Avec 6gards, je souligne que l'arr8t Chromium
Mining a 6t6 rendu avant le jugement de cette
Cour dans l'affaire Patterson c. La Reine . Le juge
Judson, parlant au nom de cinq des sept juges
si6geant, a r6sum6 les faits comme suit (A la p.
411):

Le pr6venu a 6t6 accus6, en vertu de l'art. 237(1) du
Code criminel, d'avoir employ6 un instrument avec l'in-
tention de procurer un avortement. La femme nomme
dans l'accusation a r6v616 en contre-interrogatoire
qu'elle avait fait une d6claration 6crite A la police. Une
demande de production de cette d6claration a imm6dia-
tement suivi, demande qui a 6 refus6e. Le magistrat a
dit qu'il ne pouvait pas en ordonner la production (A ce
moment-lIA. L'avocat de la d6fense a alors mis fin au
contre-interrogatoire de ce t6moin. La m6me chose s'est
produite pour un autre t6moin. Aprbs que les t6moins de
la poursuite eurent termin6 leurs d6positions, le pr6venu
n'a fait aucune d6claration ni pr6sent6 aucune preuve.
Le magistrat a alors renvoy6 le pr6venu A son procks. 11
n'a ni limit6 ni restreint le contre-interrogatoire. L'avo-
cat n'a pas cherch6 A contre-interroger sur le contenu
des deux d6clarations ni sur ce que les t6moins se
souvenaient de leur teneur. II a simplement dit qu'il
n'avait pas d'autres questions A poser.

Le pr6venu a 6t6 renvoy6 A procks. A la suite
d'une requate en certiorari, la Cour supr8me de
l'Alberta a annul6 1'enquite pr6liminaire et le
renvoi A procks. En appel, la Division d'appel a

3 [1970] R.C.S. 409.
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the Appellate Division restored the committal. The
judgment of the Appellate Division was affirmed
in this Court and the essential part of the reasons
stated by Judson J., the ratio decidendi of the
case, is in these two paragraphs (at pp. 411-13):

I intend to confine these reasons within the very
narrow issues raised by the case and to repeat what has
been emphasized so often that if it is sought to review a
committal for trial, there is only one ground for action
by the reviewing Court and that is lack of jurisdiction.
The refusal by the magistrate, on this hearing, to order
production of these statements does not go to the ques-
tion of jurisdiction. In the first place, I think that his
ruling was correct and, further, even if it was in error
that there would still be no problem of jurisdiction.

Even if the magistrate, on a preliminary inquiry, had
the power to order production and failed to exercise it on
request in a case where an appellate tribunal thinks that
he ought to have exercised it, I would still hold that
there was no jurisdictional defect. It would be no more
than error in the exercise of jurisdiction.

I cannot accept that what was said in Patterson
by the two judges who disagreed with Judson J. on
what he said in the last quoted paragraph,
although one of them agreed on the conclusion, in
any way detracts from the authority of this state-
ment of principle approved by a majority of this
Court. I must also note that most of the cases
relied on in the courts below deal with convictions
not committals. At common law certiorari lies
against conviction not only for want of jurisdiction
but also for error of law apparent on the face of
the record. In the old days the great difficulty was
that the record did not include depositions and
therefore most errors of law were not apparent,
this was the reason why certiorari was not allowed
in the King v. Mahony4 from which Kaufman J.A.
quoted at some length. Thus the views so expressed
were all obiter and all in relation to a summary
conviction not a preliminary inquiry and as to the
importance of the distinction, I will quote the
following passages from the reasons for judgment

4 [1910] 2 1. R. 695.

r6tabli le renvoi A procks. La pr6sente Cour a
confirm6 le jugement de la Division d'appel; I'es-
sentiel des motifs du juge Judson, la ratio deci-
dendi de l'arr8t, tient dans les deux alinbas sui-
vants (aux pp. 411 et 413):

J'ai l'intention de limiter les presents motifs aux seuls
points pr6cis que soulve cette affaire, et de r6p6ter ce
sur quoi on a si souvent insist6, savoir qu'il n'y a qu'un
seul motif qui permette la r6vision d'un renvoi a proces,
c'est le d6faut de comp6tence. Le refus du magistrat, A
l'enquate pr6liminaire, d'ordonner la production de ces
d6clarations ne touche pas A la question de comp6tence.
D'abord, je crois que sa d6cision 6tait bonne mais, mime
s'il s'6tait tromp6, il n'y en aurait pas plus un probl~me
de comp6tence.

Meme si le magistrat avait, A l'enquate pr6liminaire,
la facult6 d'exiger la production et qu'il ait manqu6
d'exercer cette facult6 dans une situation oft le tribunal
d'appel juge qu'il aurait dfi le faire, je penserais quand
mime qu'il n'y a pas eu vice de comp6tence. Ce ne serait
rien d'autre qu'une erreur dans l'exercice de la
comp6tence.

Au sujet du dernier alin6a cit6, je ne puis admet-
tre que, dans l'affaire Patterson, I'avis contraire de
deux juges dont l'un a n6anmoins endoss6 la con-
clusion du juge Judson, amoindrit de quelque
fagon l'autorit6 de cet 6nonc6 de principe approuv6
par la majorit6 de la Cour. Je dois de plus souli-
gner que la plupart des arrats cit6s par les tribu-
naux d'instance inf6rieure visent des d6clarations
de culpabilit6 et non des renvois A procks. En
common law, il y a lieu A certiorari pour faire
annuler une d6claration de culpabilit6 non seule-
ment au cas d'absence de comptence mais 6gale-
ment au cas d'erreur de droit apparente au vu du
dossier. Autrefois, le grand obstacle c'6tait qu'on
n'y trouvait pas les d6positions de sorte que la
plupart des erreurs de droit n'6taient pas apparen-
tes, c'est la raison pour laquelle le certiorari a 6t6
rejet6 dans l'affaire King v. Mahony4 dont, en
Cour d'appel, le juge Kaufman a cit6 de larges
extraits. En cons6quence, les opinions exprim6es
dans cet arr8t 6taient en obiter et elles visaient

4 [1910] 2 I.R. 695.

308 ATT. GEN. (QUE.) V. COHEN Pigeon J. [1979] 2 S.C.R.



[1979] 2 R.C.S. PROC. GEN. (Qut.) C. COHEN Le Juge Pigeon 309

given by McIntyre J.A. (as he then was) in R. v.
Norgren', at pp. 489-90:

The learned Provincial Court Judge had jurisdiction
to embark upon the preliminary hearing. Central to the
exercise of that jurisdiction was the responsibility to
determine the admissibility of evidence tendered by the
parties. The confession referred to was the sole evidence
against the respondent. It is now said, as it was said
below, that the Judge applied the wrong test in consider-
ing the admissibility of this evidence and that certiorari
should lie.

As I have said, the Judge below acceded to that
argument and ordered the writ.

If error was made in the admission of this evidence,
and for the purpose of this argument and for the purpose
of this judgment I am prepared to assume that error was
made in the admission of the evidence, such an error was
at most an error in the exercise of the jurisdiction
properly possessed by the Provincial Court Judge, and it
does not go to or affect his jurisdiction. By making such
an error he did not lose his jurisdiction or exceed it-
and certiorari will not lie to review his decision.

I must observe how much stronger was the case
for Patterson than for Cohen. He had been denied
production of statements made by witnesses prior
to the hearing, thus he had been denied informa-
tion which it may be presumed he had a substan-
tial interest to obtain before the trial. However, it
was held that certiorari did not lie even on the
assumption that the refusal to order the production
of the statements was erroneous. In the instant
case, the accused was denied no information, his
counsel had a copy of the deposition given at the
pre-inquiry. It is not shown that the questions
disallowed really went to anything else than the
credibility of the witness. But a preliminary inqui-
ry is not a trial and is not to be turned into a trial
because it happens that a pre-inquiry has been
held prior to the issue of the warrant. As it is,
nothing shows that the questions disallowed were
on a vital point and that the decision to disallow
them was apt to influence the outcome. In fact, the
judgments below would appear to stand for the

s (1975), 27 C.C.C. (2d) 488.

toutes une d6claration sommaire de culpabilit6 et
non une enqu8te prbliminaire. Au sujet de l'impor-
tance de cette distinction, je citerai les passages
suivants des motifs du juge McIntyre, si6geant
alors A la Cour d'appel de la Colombie-Britanni-
que, dans l'affaire R. v. Norgrens, aux pp. 489 et
490:

[TRADUCTION] Le savant juge de la Cour provinciale
avait comp6tence pour tenir une enquate pr6liminaire.
C'est un 616ment essentiel de cette comp6tence que de
statuer sur I'admissibilit6 des preuves offertes par les
parties. L'aveu susmentionn6 est l'unique preuve avan-
c6e contre l'accus6. On pr6tend aujourd'hui, comme
devant les tribunaux d'instance inf6rieure, que le juge
s'est fond6 sur le mauvais critbre pour d6cider de l'ad-
missibilit6 de cette preuve et qu'il y a lieu A certiorari.

Comme je l'ai d6jA dit, le premier juge a accept6 cet
argument et ordonn6 I'6mission du bref.

S'il y a eu erreur en admettant cette preuve, et, aux
fins de cet argument et de ce jugement je suis pr8t A
pr6sumer que c'est le cas, cette erreur constitue au plus
une erreur dans I'exercice de la comp6tence dont le juge
de la Cour provinciale est r6gulibrement investi et cette
erreur ne la vicie pas et n'y porte pas atteinte. En
commettant cette erreur, il n'a ni perdu ni outrepass6 sa
comp6tence-et on ne peut demander la r6vision de sa
d6cision par certiorari.

II faut noter combien plus forts que ceux de
Cohen 6taient les moyens invoqu6s par Patterson.
On lui avait refus6 la production de d6clarations
faites avant l'enquate par certains t6moins, on
l'avait donc priv6 de renseignements qu'il avait
tout int6r~t A obtenir avant son procks. La Cour a
cependant statu6 qu'il n'y avait pas lieu A certio-
rari, mime en pr6sumant que le refus d'ordonner
la production des d6clarations 6tait erron6. En
l'esp~ce, on n'a priv6 le prbvenu d'aucun renseigne-
ment: son avocat avait une copie de la d6position
faite A la pr6-enquete. Rien n'indique que les
questions non autoris6es visaient autre chose que la
cr6dibilit6 du t6moin. Mais l'enqu8te pr6liminaire
n'est pas un procks et elle ne doit pas en devenir un
parce qu'une pr6-enqu8te a eu lieu avant l'6mission
du mandat. En fait, rien ne d6montre que les
questions non autorisbes portaient sur un point
fondamental et que la d6cision de ne pas les autori-
ser pouvait r6ellement influer sur le r6sultat final
de l'enqu~te. En r6alit6, les jugements des tribu-

5 (1975), 27 C.C.C. (2d) 488.
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proposition that any questionable decision by a
magistrate on the admission of evidence during a
preliminary inquiry is open to challenge by certio-
rari without waiting to see whether there will be a
committal or of what importance it will be in the
end result.

In dealing with certiorari one must never forget
that it is a discretionary remedy. In the exercise of
this discretion with reference to proceedings at a
preliminary inquiry, it is essential to bear in mind
that, in the interest of the effective administration
of criminal justice, it is of paramount importance
to avoid unnecessary delays, especially delays in
bringing the case to trial. If certiorari is issued at
the stage of preliminary inquiry, there is a possibil-
ity of an appeal and how long this may delay the
trial is obvious: the application for certiorari in the
present case is dated February 10, 1975.

In my view there are cogent reasons for not
departing from the rule that against a magistrate
holding a preliminary inquiry certiorari lies only
for lack of jurisdiction and a decision concerning
the admissibility of evidence, even if erroneous,
does not affect jurisdiction. In view of this conclu-
sion, I do not consider it expedient to express any
opinion as to the merits of the objection sustained
by the magistrate.

I would allow the appeal, reverse the judgment
of the Court of Appeal and quash the writ of
certiorari issued by the Superior Court.

Appeal allowed.

Solicitor for the appellant: Yves Berthiaume,
Montreal.

Solicitors for the respondent: Shadley, Melan-
Con & Boro, Montreal.

naux d'instance infbrieure me semblent poser le
principe que toute d6cision contestable d'un magis-
trat sur l'admission d'une preuve au cours d'une
enqu8te prbliminaire peut etre attaqu6e par certio-
rari sans attendre de voir s'il y aura un renvoi A
procks ni quelle sera l'importance de cette preuve
en d6finitive.

11 ne faut jamais oublier que le certiorari est un
recours de nature discr6tionnaire. Dans l'exercice
du pouvoir discr6tionnaire A l'6gard d'une enqute
pr6liminaire, il est essentiel A l'administration effi-
cace de la justice p6nale, de bien consid6rer qu'il
est d'importance primordiale d'6viter tout retard
inutile, particulibrement le retard A mener une
affaire au procks. Si un certiorari est 6mis au stade
de l'enqu~te pr6liminaire, il peut y avoir appel et
on voit en l'espice A quel point cela peut retarder
le procks: la requate en certiorari est dat6e du 10
f6vrier 1975.

Il y a A mon avis des raisons imp6rieuses de ne
pas d6roger A la r6gle selon laquelle il n'y a lieu A
certiorari contre le magistrat qui tient une enqu8te
pr6liminaire qu'au seul cas de d6faut de comp6-
tence; une d6cision, m8me errone, sur l'admissibi-
lit6 d'une preuve ne porte pas atteinte A la comp&-
tence. Vu cette conclusion, je n'estime pas
opportun d'exprimer une opinion sur le bien-fond6
de l'objection accueillie par le magistrat.

Je suis donc d'avis d'accueillir le pourvoi, d'in-
firmer l'arrat de la Cour d'appel et d'annuler le
bref de certiorari 6mis par la Cour supbrieure.

Pourvoi accueilli.

Procureur de l'appelant: Yves Berthiaume,
Montrial.

Procureurs de I'intim6: Shadley, Melangon &
Boro, Montrial.
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Tom McLoughlin (Plaintiff) Appellant;

and

Dr. William Kutasy (Defendant) Respondent.

1978: November 8, 9; 1979: March 20.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Libel and slander - Action for libel - Verdict of
appellant at trial reversed in Court of Appeal - Quali-
fied privilege - Fair comment - Terminology of
Project Physician in report to government department
- Answers given by jury - Justification for disturbing
findings of jury - Aspects of jury's answers unreason-
able in the circumstances.

The respondent is a doctor who was retained as a
"Project Physician" by a general construction company
which employed personnel under compressed air condi-
tions. In April 1972 appellant applied to the company
for employment under such conditions. Before accepting
candidates for this type of work it was necessary that
they be examined by the "Project Physician" who was
required to make a report to the Department of Labour,
Construction Safety Branch. Three other candidates
applied and were accepted after medical reports by the
respondent but the appellant was rejected after a brief
interview with the Doctor ... on grounds of psychopath-
ic personality (episode of fabrication decompression ill-
ness)-in great detail November 19th, 1971 approx.
This man would be dangerous and the entire safety of a
project would be endangered . .. with this sort of behavi-
our. . . ." The circumstances of the episode of fabrica-
tion were that in 1967 the appellant had suffered from
the decompression illness commonly referred to as "the
bends". In November 1971, when in prison and unable
to arrange bail, he complained that he was suffering
from "the bends" and was transferred to hospital.
Having experience in this field Dr. Kutasy was called.
The Doctor did not however see the appellant whose
complaint was entirely fabricated and who left the hos-
pital before the Doctor arrived. The incident is also
relied on by the appellant as supporting the contention
that the Doctor was prejudiced against him and that his
report was activated by malice.

Held (Laskin C.J. and Spence and Dickson JJ. dis-
senting): The appeal should be dismissed.

Tom McLoughlin (Demandeur) Appelant;

et

Dr William Kutasy (Dgfendeur) Intimg.

1978: 8, 9 novembre; 1979: 20 mars.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Diffamation - Action en diffamation - Verdict
favorable b l'appelant en premibre instance infirm6 en
Cour d'appel - Immunit6-relative - Commentaire
loyal - Terminologie employge par le midecin d'entre-
prise dans son rapport au minist&re du gouvernement-
Riponses du jury - Motifs de rejet des conclusions du
jury- Caract~re diraisonnable des rdponses du jury.

L'intim6 est un m6decin dont les services ont 6t6
retenus A titre de am6decin d'entreprise* par une compa-
gnie de construction g6n6rale qui recrutait des employ6s
pour travailler dans l'air comprimb. Au mois d'avril
1972, I'appelant a sollicit6 ce genre d'emploi auprbs de
la compagnie. Avant d'8tre accept6s pour ce genre de
travail, les candidats devaient 8tre examines par le
ambdecin d'entreprise, qui devait soumettre un rapport
au ministbre du Travail, Division de la s6curit6 dans la
construction. Trois autres candidats ont postul6 et ont
6t6 accept6s aprbs examen m6dical par l'intim6, mais
l'appelant a 6t6 refus6 aprbs une brave entrevue avec le
m6decin ... en raison d'une personnalit6 psychopathique
(6pisode de simulation d'a6roembolisme)-avec force
d6tails vers le 19 novembre 1971. Cette homme serait
dangereux et ce genre de comportement compromettrait
la s6curit6 de travaux effectu6s .. .* Les circonstances de
l'affaire de simulation sont qu'en 1967, I'appelant avait
souffert d'abroembolisme, commun6ment appel6 (mala-
die des caissonsp. En novembre 1971, alors qu'il 6tait en
prison et qu'il ne pouvait b6n6ficier de la lib6ration sous
cautionnement, il s'est plaint qu'il souffrait de la Amala-
die des caissons) et il fut transf6r6 A l'h6pital. On appela
le Dr Kutasy en raison de son experience dans ce
domaine. Cependant, le m6decin n'a pas vu l'appelant
qui, ayant compl6tement forg6 sa plainte, quitta l'h6pi-
tal avant son arriv6e. L'appelant s'appuie aussi sur cet
incident pour pr6tendre que le m6decin avait des pr6ju-
ges A son 6gard et que c'est par malice qu'il a pr6par6 ce
rapport.

Arrit (le juge en chef Laskin et les juges Spence et
Dickson 6tant dissidents): Le pourvoi doit 6tre rejet6.
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Per Martland, Ritchie, Pigeon, Beetz, Estey and
Pratte JJ.: The allegation that the documents com-
plained of contain fair comment and true statements
does not constitute a plea of fair comment in the accept-
ed sense of that term. An essential ingredient of that
defence is that the comment was made on a matter of
public interest and the customary form of pleading in
this regard is to state that the words were fair comment
made in good faith and without malice upon a matter of
public interest. Here the comment was made by the
respondent in the discharge of his duties as "Project
Physician". While the defence of fair comment has no
application the allegation that the documents were writ-
ten on an occasion of qualified privilege stands on an
entirely different footing. The report made by the
respondent was written to a government department and
was therefore written on an occasion of qualified privi-
lege. This was a finding of the trial judge and was not
challenged. The statements therefore could only be
actionable on proof of malice. The real sting of the
alleged libel was that the appellant was disqualified "on
grounds of psychopathic personality", a statement which
the jury found to be one of fact and to have been proved
to be true. While accepting the sanctity to be associated
with the finding of a jury it was not reasonable to
suppose that as a result of the fabrication episode the
doctor would be motivated by malice in rendering some
months later a professional opinion. Further, the use of
the word would, in such a phrase as "would be danger-
ous", rather than the word could, is not sufficient on
which to rest liability. Where there is qualified privilege
the person employing the language complained of will be
protected even if his language is somewhat excessive if
in the circumstances he might honestly and on reason-
able grounds have believed that what he wrote or said
was true.

Per Laskin C.J. and Spence and Dickson JJ. dissent-
ing: The appeal herein is in an action for libel tried by a
jury which found in favour of the appellant. In Ontario
all such actions must be tried with a jury unless the
parties consent to proceed otherwise, and, moreover, ss.
66 and 67 of The Judicature Act, R.S.O. 1970, c. 228,
which provide that the judge may require the jury to
give a special verdict, are expressly made inapplicable to
libel actions. The jury in the plainest way found that
malice had been established and of what that malice
consisted. The appellate Courts have a duty to give
effect to the findings of a jury in a broad way when
there is evidence to justify them. The Court of Appeal
erred in its interpretation of the jury's answers which
should have been interpreted as a whole and regard had
to all parts of them. Thus understood the answers

Les juges Martland, Ritchie, Pigeon, Beetz, Estey et
Pratte: L'all6gation que les documents incriminds con-
tiennent un commentaire loyal et des d6clarations v6ridi-
ques n'est pas une d6fense de commentaire loyal au sens
reconnu de cette expression. Un 616ment essentiel de
cette d6fense est que le commentaire ait 6t6 fait sur une
question d'int6rat public et, dans cette optique, on fait
normalement cette d6fense en d6clarant que les mots
6taient un commentaire loyal fait de bonne foi et sans
malice sur une question d'int6r6t public. Ici le commen-
taire a 6t6 fait par l'intim6 dans l'ex&cution de fonctions
en sa qualit6 de ambdecin d'entreprisep. Bien que la
d6fense de commentaire loyal ne s'applique pas, I'all6ga-
tion que les documents ont 6t6 6crits alors qu'il jouissait
d'une immunit6 relative repose sur une base tout A fait
diff6rente. L'intim6 a r6dig6 le rapport pour un minis-
tare du gouvernement, il l'a donc 6crit dans des circons-
tances d'immunit6 relative. Le juge du procks est par-
venu a cette conclusion qui n'a pas 6t6 constest6e. Ainsi,
les d6clarations ne donnent matibre A procks que s'il est
6tabli qu'il y a eu malice. L'essentiel de la pr6tendue
diffamation 6tait que l'appelant a 6t6 61imin6 Ken raison
de sa personnalit6 psychopathiques; le jury a conclu que
cette d6claration en 6tait une de fait et que c'6tait evrai
selon la preuveo. Tout en admettant le caractbre d'invio-
labilit6 qui s'attache aux conclusions du jury, il est
d6raisonnable de supposer que, suite A l'6pisode de simu-
lation, le m~decin aurait agi par malice en donnant une
opinion professionnelle quelques mois plus tard. En
outre, I'emploi du mot serait dans I'expression (serait
dangereux plut6t que du mot pourrait ne suffit pas
pour fonder la responsabilit6. Lorsqu'il y a immunit6
relative, la personne qui utilise les mots incriminbs sera
prot6g6e mime si elle s'exprime dans des termes exces-
sifs si, dans les circonstances, elle peut avoir cru honne-
tement et pour des motifs raisonnables que les mots
qu'elle a 6crits ou prononc6s 6taient vrais.

Le juge en chef Laskin et les juges Spence et Dickson,
dissidents: Il s'agit ici d'un pourvoi dans une action pour
diffamation entendue par un jury qui a rendu un verdict
favorable A l'appelant. En Ontario, toutes les actions de
ce genre doivent se dbrouler devant jury sauf si les
parties consentent A agir autrement. De plus, les art. 66
et 67 de The Judicature Act, R.S.O. 1970, chap. 228,
qui pr6voient que le juge peut exiger que le jury r6ponde
A des questions sp6ciales, sont express6ment inapplica-
bles aux actions pour diffamation 6crite. Le jury a trbs
clairement conclu que la malice avait 6t6 prouv6e et a
dit en quoi elle consistait. Les cours d'appel doivent,
d'une fagon g6n6rale, donner effet aux conclusions d'un
jury lorsqu'elles s'appuient sur la preuve. La Cour d'ap-
pel a err6 dans son interpr6tation des r6ponses du jury
qui doivent 8tre interpr6t6es dans leur ensemble, en
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establish a case of libel on an occasion of qualified
privilege and then a finding of malice to defeat that
privilege. There being evidence upon which the jurors so
found their verdict cannot be disturbed.

[Adam v. Ward, [1917] A.C. 309; Netupsky v. Craig,
[1973] S.C.R. 55 applied.]

APPEAL from the Court of Appeal for Ontario
allowing an appeal from a judgment of Osler J.,
sitting with a jury and dismissing an action for
libel in respect of which the jury had awarded
$2,600. Appeal dismissed, Laskin C.J. and Spence
and Dickson JJ. dissenting.

Boris G. Freesman, Q.C., and M. Ben-Dat, for
the appellant.

Burton Tait, for the respondent.

The judgment of Laskin C.J. and Spence and
Dickson JJ. was delivered by

SPENCE J. (dissenting)-I have had the privi-
lege of reading the reasons for judgment to be
delivered by Mr. Justice Ritchie. I need not, there-
fore, repeat the summary of the facts therein
contained and I content myself with any further
reference to the facts which are relevant to these
reasons. I must, however, come to a conclusion
differing from my brother Ritchie.

It must be remembered that this is an appeal in
an action for libel tried by a jury in which trial the
jury awarded the appellant a verdict. In Ontario,
from which province this appeal comes, actions for
damage for libel or slander must be tried with a
jury unless the parties consent to the dispensation
of the jury: The Judicature Act, R.S.O. 1970, c.
228, s. 59. Moreover, the Ontario The Libel and
Slander Act, R.S.O. 1970, c. 2-3, in s. 15 provides:

on a trial of an action for libel, the jury may give a
general verdict upon the whole matter in issue in the
action ...

and ss. 66 and 67 of The Judicature Act providing
that the judge may require the jury to give a
special verdict are expressly made inapplicable to
libel actions.

tenant compte de toutes leurs parties. Lorsque l'on
interpr6te ainsi les r6ponses du jury, elles d6montrent
qu'il y a eu diffamation dans des circonstances d'immu-
nit6 relative et, ensuite, qu'il y a eu malice de fagon a
annihiler cette immunit6. Puisque la preuve permettait
aux jur6s de tirer cette conclusion, on ne peut modifier
leur verdict.

[Jurisprudence: arr8ts suivis: Adam v. Ward, [1917]
A.C. 309; Netupsky c. Craig, [1973] R.C.S. 55.]

POURVOI A l'encontre d'un arr8t de la Cour
d'appel de l'Ontario qui a accueilli un appel d'un
jugement du juge Osler, si6geant avec jury, et
rejet6 une action pour diffamation A l'6gard de
laquelle le jury avait accord6 $2,600. Pourvoi
rejet6, le juge en chef Laskin et les juges Spence et
Dickson 6tant dissidents.

Boris G. Freesman, c.r., et M. Ben-Dat, pour
l'appelant.

Burton Tait, pour l'intim6.

Le jugement du juge en chef Laskin et des juges
Spence et Dickson a 6t6 rendu par

LE JUGE SPENCE (dissident)-J'ai eu l'avan-
tage de lire les motifs de jugement prononc6s par
mon coll6gue le juge Ritchie. Il n'est donc pas
n6cessaire que je reprenne le r6sumb des faits
qu'on y trouve et je ne mentionnerai que les faits
pertinents aux pr6sents motifs. Ma conclusion sera
toutefois diff6rente de celle de mon coll6gue le
juge Ritchie.

Il faut se souvenir qu'il s'agit d'un pourvoi dans
une action pour diffamation, entendue par un jury
qui a rendu un verdict favorable A l'appelant. En
Ontario, d'ol origine le pourvoi, les actions en
dommages-intbrets pour diffamation doivent se
d6rouler devant jury sauf consentement des par-
ties: The Judicature Act, R.S.O. 1970, chap. 228,
art. 59. De plus, The Libel and Slander Act de
l'Ontario, R.S.O. 1970, chap. 2-3, pr6voit A l'art.
15:
[TRADUCTION] Dans une action pour diffamation 6crite,
le jury peut rendre un verdict g6n6ral sur l'ensemble du
litige ...

et les art. 66 et 67 de The Judicature Act, qui
prbvoient que le juge peut exiger que le jury
r6ponde A des questions sp~ciales, sont express&-
ment inapplicables aux actions pour diffamation
6crite.
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It is a well established principle of law that a
jury's verdict must be given all deference and full
weight and effect given thereto except in the most
unusual circumstance. I need only cite one author-
ity for this. Chief Justice Duff said, in McCannell
v. McLean ', at p. 343:

The principle has been laid down in many judgments of
this Court to this effect, that the verdict of a jury will
not be set aside as against the weight of evidence unless
it is so plainly unreasonable and unjust as to satisfy the
Court that no jury reviewing the evidence as a whole
and acting judicially could have reached it. That is the
principle on which this Court has acted for at least
thirty years to my personal knowledge and it has been
stated with varying terminology in judgments reported
and unreported.

Further, I am in accord with Nesbitt J. when he
said in Jamieson v. Harris2 at p. 631:

Answers by the jury to questions should be given the
fullest possible effect, and if it is possible to support the
same by any reasonable construction, they should be
supported.

And Wells J., as he then was, expressed the same
view very well in Usher v. SmithI, at p. 527, when
he said:
Jurymen are laymen who are not accustomed to state
matters with the particularity and clarity which more
trained men might exhibit, and it is, I apprehend, the
duty of the Court to give effect to their findings in a
broad way when there is evidence to justify them ...

I am further of the opinion that this course must
be followed very strictly in considering the jury's
answers to questions in a libel action in view of the
fact that the legislature has directed that such
actions must be tried with a jury and that the jury
may, in its sole discretion, refuse to answer specific
questions and give a general answer. Every effort
must be exerted to understand and give a reason-
able construction to the jury's answers remember-
ing that jurors "are laymen who are not accus-
tomed to state matters with the particularity and
clarity which more trained men might exhibit". It
is with that principle in mind that I approach the

1[1937] S.C.R. 341.
2 (1905), 35 S.C.R. 625.

[1948] O.W.N. 526.

C'est un principe bien reconnu en droit que le
verdict du jury doit 6tre consid6r6 avec respect et
qu'il faut lui donner toute son importance et son
effet sauf dans les circonstances les plus inhabi-
tuelles. Il suffit, A cette fin, de citer l'arret
McCannell c. McLean ', oft le juge en chef Duff
dit, A la p. 343:
[TRADUCTION] Dans plusieurs jugements, cette Cour a
6tabli le principe selon lequel il n'y a pas lieu d'6carter le
verdict d'un jury qui va A l'encontre du poids de la
preuve A moins qu'il ne soit nettement d6raisonnable et
injuste au point de convaincre la Cour qu'aucun jury
examinant la preuve dans son ensemble et exergant des
pouvoirs judiciaires n'aurait pu rendre ce verdict. A ma
connaissance, c'est le principe que cette Cour applique
depuis au moins trente ans et il a 6t6 6nonc6 de diverses
fagons dans les arrats publi6s et non publibs.

Je suis 6galement d'accord avec l'opinion expri-
mee par le juge Nesbitt dans Jamieson c. Harris2

A la p. 631:
[TRADUCTION] On doit donner effet autant que faire se
peut aux r6ponses d'un jury aux questions et, s'il est
possible d'y donner suite par quelque interpr6tation
raisonnable, on doit le faire.

Et le juge Wells, tel 6tait alors son titre, a claire-
ment exprimb la meme opinion dans Usher v.
SmithI, A la p. 527, lorsqu'il a dit:
[TRADUCTION] Les jurbs sont des profanes qui n'ont pas
l'habitude d'6noncer les choses avec la particularit6 et la
clart6 dont font preuve les initi6s et, si je ne me trompe,
la Cour doit, d'une fagon g6n6rale, donner effet i leurs
conclusions lorsqu'elles s'appuient sur la preuve ...

De plus, je suis d'avis qu'il faut suivre A la lettre
cette ligne de conduite lorsque l'on considbre les
r6ponses donn6es par le jury dans une action en
diffamation 6crite, puisque la l6gislature a exig6
que ces actions soient entendues par un jury et que
le jury peut, A sa seule discr6tion, refuser de
r6pondre A des questions pr6cises et donner une
r6ponse g6n6rale. On doit d6ployer tous les efforts
possibles pour comprendre les r6ponses du jury et
leur donner une interpr6tation raisonnable en se
rappelant que les jur6s <<sont des profanes qui n'ont
pas ['habitude d'6noncer les choses avec la particu-
larit6 et la clart6 dont font preuve les initi6s)). En

' [19371 R.C.S. 341.
2 (1905), 35 R.C.S. 625.
3 [1948] O.W.N. 526.
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consideration of the jury's answers to questions 3,
4, 5, 9 and 10. Of course, the occasion upon which
the alleged libel was published being plainly one
giving rise to the defence of qualified privilege and
the jury having found the words used were de-
famatory, the question becomes whether the plain-
tiff had established that malice was present so as
to destroy that privilege. Questions 9 and 10 deal
with malice and the jury's answers were as follows:

Q. Do you find that the defendant in publishing the
report of April 20th, 1972, was motivated by
malice?

A. Yes.

Q.
A.

Of what did such malice consist?
He was looking for a reason to reject Mr.
McLoughlin because of the Tor. Hospital incident.
Should be given a more thorough examination. A
true diagnosis could not have been made in such a
short time.

Therefore, the jury in the plainest of words
found that the plaintiff had established malice and
of what such malice consisted.

Zuber J.A., in giving reasons for the Court of
Appeal for Ontario, firmly rejected the present
respondent's submission that there was no evidence
of malice and that the learned trial judge should
have taken the case from the jury, saying:

In my opinion there is no merit in this submission. There
was some evidence that the diagnosis of the plaintiff as a
psychopathic personality was not only false, but given
irresponsibly, or recklessly. This evidence, which the
jury could have accepted, would have been sufficient to
support a finding of malice.

Zuber J.A. determined that the defendant's
(here respondent's) appeal should be allowed
because the allegation that the defendant's diagno-
sis of the plaintiff (here appellant) as a "psy-
chopathic personality" was untrue and had been
rejected by the jury and that such rejection of the
"central aspect of the plaintiffs case removed all
evidence of malice". I find it very difficult to
understand how on the same page the learned
justice in appeal is able to state that there was
evidence upon which a jury could find malice and

gardant A l'esprit ce principe, j'examinerai les
r6ponses du jury aux questions 3, 4, 5, 9 et 10.
Bien sfir, puisque les circonstances entourant la
divulgation de la diffamation all6gu6e donnent
manifestement ouverture A la d6fense d'immunit6
relative et puisque le jury a conclu que les mots
employ~s 6taient diffamatoires, la question est de
savoir si le demandeur a prouv6 la malice de
manibre A annihiler cette immunit6. Les questions
9 et 10 traitent de la malice et voici les r6ponses du
jury:
[TRADUCTION] Q. Etes-vous d'avis que le d6fendeur a

agi par malice en divulguant le rapport du 20 avril
1972?

R. Oui.

Q. En quoi consiste cette malice?
R. Il cherchait une raison pour 61iminer M.

McLoughlin suite A l'incident survenu A l'h6pital
de Toronto. II devait 8tre soumis A un examen plus
complet. Un v6ritable diagnostic n'aurait pas pu
Etre 6tabli en si peu de temps.

Ainsi, le jury, dans les termes les plus clairs, a
conclu que le demandeur avait prouv6 la malice et
a dit en quoi elle consistait.

En exposant les motifs pour la Cour d'appel de
l'Ontario, le juge Zuber a fermement rejet6 la
pr6tention actuelle de l'intim6 qu'il n'y avait
aucune preuve de malice et que le savant juge du
procks n'aurait pas dii permettre que l'affaire soit
soumise au jury, disant:
[TRADUCTION] Cette pr6tention n'est pas fond6e A mon
avis. II y a des 616ments de preuve que le diagnostic
portant que le demandeur souffrait de personnalit6 psy-
chopathique est non seulement faux mais est aussi pre-
sent6 de fagon irresponsable ou n6gligente. Cette preuve
que le jury aurait pu accepter, aurait 6t6 suffisante pour
appuyer une conclusion de malice.

Le juge Zuber a d6cid6 d'accueillir l'appel du
d6fendeur (l'intim6 en l'esp6ce) parce que la pr6-
tention suivant laquelle le diagnostic 6tablissant
que le demandeur (l'appelant en l'esp~ce) souffrait
de ((personnalit6 psychopathiques 6tait faux, avait
6t6 rejet6e par le jury et ce rejet du [TRADUC-

TION] apoint capital de la cause du demandeur
annihilait toute preuve de malice). Il m'est trds
difficile de comprendre comment le savant juge
d'appel peut, sur la m8me page, d6clarer qu'il y
avait de la preuve permettant au jury de conclure A
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then that there was none. The matter must be
resolved by considering the jury's answers to ques-
tions 3, 4 and 5 which are as follows:
3. Q. With respect to the report of April 20th, 1972, are

the words complained of statements of fact or
expressions of opinion, or partly one and partly the
other, and if any are statements of fact, indicate
which?

A. Fact-psychopathic personality (epic of fabrica-
tion of decompression illness) in great detail
November 1972, proved to be true.

Opinion-This man would be dangerous and the
entire safety of a project in compressed air would
be endangered, not only himself but to everybody
in it, with this sort of behaviour. He has no
comprehension of the responsibilities involved in
the technological position such as a compressed air
worker must have.

4. Q. Insofar as you find that they are statements of
fact, are such statements of fact true?

A. Yes. Mr. McLoughlin verified hospital incident.

5. Q. Insofar as you find that they are expressions of
opinion, do such expressions of opinion exceed the
limit of fair comment?

A. Yes. Hasty diagnosis. No history available.
Assumption would be dangerous. Exageration in
comment in report.

It is quite evident that Zuber J.A. interpreted
the jury's answer to question 4 as a finding that
the jury had found to be true all it described in
question 3 as fact, i.e.,

Fact-psychopathic personality (epic of fabrica-
tion of decompression illness) in great detail
November 1972, proved to be true.

Such a conclusion could be made. But it is trite
law that any document, and I would certainly
include a jury's answers, must be interpreted as a
whole and regard had to all parts thereof, for the
reasons I have delineated. Applying such a
method, I am able to come to no other conclusion
than what the jury found to be true was the
statement "(episode of fabrication of decompres-
sion illness) in great detail in November 1971,

la malice et, ensuite, qu'il n'y en avait pas. II faut
r6soudre la question en examinant les r6ponses du
jury aux questions 3, 4 et 5 que voici:
[TRADUCTION] 3. Q. Relativement au rapport du 20

avril 1972, les mots incriminbs sont-ils des d6clara-
tions de fait ou des expressions d'opinion, ou par-
tiellement l'un et l'autre et, s'ils contiennent des
daclarations de fait, pr6cisez lesquelles.

R. Fait-personnalit6 psychopathique (histoire de
simulation d'a6roembolisme) avec force d6tails en
novembre 1972, vrai selon la preuve.

Opinion-Cet homme serait dangereux et ce genre
de comportement compromettrait la s6curit6 de
travaux effectu6s dans l'air comprim6, non seule-
ment A son 6gard, mais pour tous ceux qui y
participent. Il ne comprend pas les responsabilitbs
que comporte un emploi sp6cialis6 comme doit le
comprendre un ouvrier qui travaille dans l'air
comprim6.

4. Q. Dans la mesure ofi vous concluez qu'il s'agit de
d6clarations de fait, ces d6clarations de fait sont-
elles vraies?

R. Oui. M. McLoughlin a confirm6 l'incident survenu
A l'h6pital.

5. Q. Dans la mesure ofi vous concluez qu'il s'agit d'ex-
pressions d'opinion, ces expressions d'opinion
d6passent-elles les limites du commentaire loyal?

R. Oui. Diagnostic 6tabli A la hate. Aucun ant6c6-
dent. Supposition qu'il serait dangereux. Com-
mentaire exag6r6 dans le rapport.

Il est tout A fait 6vident que le juge Zuber a
interpr6t6 la r6ponse du jury A la question 4
comme une conclusion que le jury estimait exacts
tous les faits qu'il avait d6crits A la question 3,
savoir,

[TRADUCTION] Fait-personnalit6 psychopathi-
que (histoire de simulation d'a6roembolisme) avec
force d6tails en novembre 1972, vrai selon la
preuve.

On pouvait parvenir A une telle conclusion.
Mais, il est de droit constant que tout document,
ce qui comprend certainement les r6ponses du jury,
doit 8tre interprt6 dans son ensemble en tenant
compte de toutes ses parties, pour les raisons que
j'ai expos6es. Si l'on applique une telle m6thode, la
seule conclusion que je peux tirer est que ce dont le
jury a constat6 l'exactitude 6tait la d6claration
<<(6pisode de simulation d'abroembolisme) avec
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approx.". The jury, it should be noted, in its
answer altered the word "episode" to the word
"epic" and the date "1971" to "1972". It would
seem to me impossible that the jury intended to
find that the diagnosis "psychopathic personality"
was true in the light of the jury's answer to
question 4: "Yes. Mr. McLoughlin verified hospi-
tal incident". Mr. McLoughlin, the appellant, veri-
fied the incident, he certainly did not verify the
diagnosis-that was the basis of his complaint.
The jury's answer to question 5 is equally persua-
sive. Asked to determine whether the "expressions
of opinion" had exceeded the limits of fair com-
ment, the jury's first words of its answer were
"hasty diagnosis". The one and only diagnosis with
which the jury was concerned was contained in the
words "psychopathic personality" and this answer
makes it strikingly clear that the jury considered
those words an "expression of opinion". Therefore,
discharging what I conceive to be my duty to
understand and give a reasonable interpretation of
the jury's answer, I think that the jury's answer
may be summarized as follows: the words were
defamatory and although the plaintiff admitted
the episode of fabricated decompression illness, the
diagnosis of him as a psychopathic personality was
too hastily made without obtaining a complete
history and, as well, the possible danger from his
being employed was exaggerated. When the jury's
answers are so understood, they do not consist of a
rejection of "the central aspect" of the appellant's
action. The jury's answers would establish a case
of libel on an occasion of qualified privilege and
then by its answers to questions 9 and 10 the jury
found that the plaintiff (here appellant) had estab-
lished the existence of malice to defeat that quali-
fied privilege.

With respect, I agree with Zuber J.A. that there
was evidence upon which the jury could so find. I
do not infer that if I had been the fact-finder I
would have so found. What the jury found in its
answer to question 10 was malice in its dictionary
sense of "spite". Spite and much less, i.e., indirect
motive, is malice in law. Reading the words of the
record, one could conclude that such malice had
not been established. The jurors, however, heard
the witnesses, including the rather revealing cross-

force d6tails en novembre 1971)). Notons que dans
sa r6ponse, le jury a remplac6 le mot a6pisodem par
4histoire) et l'ann6e o1971) par a1972*. Il me
semble impossible que le jury ait voulu conclure
que le diagnostic de apersonnalit6 psychopathique,
6tait exact compte tenu de la r6ponse qu'il a
donn6e A la question 4: sOui. M. McLoughlin a
confirm6 l'incident survenu A l'h6pitalv. M.
McLoughlin, I'appelant, a confirm6 l'incident, il
n'a certainement pas confirm6 le diagnostic-
c'6tait lA la base de sa plainte. La r6ponse du jury
A la question 5 est 6galement 6loquente. Lorsqu'on
a demand6 au jury si les (expressions d'opinion*
avaient d6pass6 la limite du commentaire loyal, les
premiers mots de sa r6ponse ont 6t6 adiagnostic
6tabli A la hites. Le seul diagnostic soumis au jury
6tait celui de apersonnalit6 psychopathiques et il
ressort nettement de cette r6ponse que le jury
considbrait ces mots comme une aexpression d'opi-
nions. Ainsi, m'acquittant de ce que je considbre
6tre mon devoir de comprendre la r6ponse du jury
et d'y donner une interpr6tation raisonnable, je
crois que la r6ponse du jury peut 8tre r6sumbe
comme suit: les mots sont diffamatoires et, bien
que le demandeur ait reconnu la simulation d'a6-
roembolisme, le diagnostic de personnalit6 psycho-
pathique A son endroit a 6t6 6tabli trop rapidement
sans obtenir ses ant6c6dents et, de meme, le danger
qu'aurait pu repr6senter son embauchage a 6t6
exager6. Lorsque l'on interprdte ainsi les r6ponses
du jury, elles ne constituent pas un rejet du (point
capital) de l'action de l'appelant. Les r6ponses du
jury, d6montrent qu'il y a eu diffamation dans des
circonstances d'immunit6 relative et, ensuite, par
ses r6ponses aux questions 9 et 10, le jury a conclu
que le demandeur (l'appelant en l'esp6ce) avait
6tabli l'existence de malice de fagon A annihiler
cette immunit6 relative.

Avec 6gards, je partage l'opinion du juge Zuber
que la preuve permettait au jury de tirer cette
conclusion. Je ne dis pas que je serais parvenu A la
meme conclusion si j'avais 6t6 le juge du fond. En
r6pondant A la question 10, le jury a conclu A la
malice au sens de erancunev que lui pr8te le dic-
tionnaire. La rancune et mime les mobiles indi-
rects, sont de la malice en droit. A la lecture du
dossier, on pourrait conclure que cette malice n'a
pas 6t6 prouv6e. Cependant, les jur6s ont entendu
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examination of the respondent, and they concluded
that malice in the form of spite had been estab-
lished. As I have said, I agree with Zuber J.A. that
there was evidence upon which the jurors could so
find. I am of the opinion that their verdict cannot
be disturbed.

For these reasons, I would allow the appeal, set
aside the judgment of the Court of Appeal for
Ontario, and restore the judgment of the learned
trial judge, including his allowance to the plaintiff
(here appellant) of only two-thirds of his costs of
the trial of the action. The appellant should have
his costs of the respondent's appeal to the Court of
Appeal and his further appeal to this Court.

The judgment of Martland, Ritchie, Pigeon,
Beetz, Estey and Pratte JJ. was delivered by

RITCHIE J.-This is an appeal from a judgment
of the Court of Appeal for Ontario setting aside
the judgment rendered at trial by Mr. Justice
Osler, sitting with a jury, and dismissing the action
brought by the present appellant claiming dam-
ages for libel in respect of which the jury had
awarded a total of $2,600.

The respondent is a Doctor who was retained as
the "Project Physician" by S. McNally & Sons,
Limited, a company which conducted a general
construction business in Toronto, and in which it
was necessary, amongst other things, to employ
personnel under compressed air conditions.

In April 1972 the appellant applied to the
McNally Company for employment under such
conditions, and before accepting candidates for
this kind of work it was necessary that they be
examined by the "Project Physician", who, in turn,
was required to make a report to the Department
of Labour, Construction Safety Branch.

Three other candidates applied and were accept-
ed after medical examinations by the respondent,
but the appellant was rejected after what appears
to have been a brief interview with the Doctor. In
making his report to the Department of Labour,
the respondent explains his rejection of the appel-

les t6moins, y compris le contre-interrogatoire
plut~t rbv6lateur de l'intim6, et ils ont conclu que
la malice sous forme de rancune, avait 6t6 prouv6e.
Comme je l'ai dit, je partage l'opinion du juge
Zuber que la preuve permettait aux jur6s de tirer
cette conclusion. Je suis d'avis qu'on ne peut modi-
fier leur verdict.

Pour ces motifs, je suis d'avis d'accueillir le
pourvoi, d'infirmer le jugement de la Cour d'appel
de l'Ontario, et de r6tablir le jugement du savant
juge du procks, y compris l'adjudication qu'il a
faite au demandeur (ici l'appelant) des deux-tiers
seulement des d6pens du proc~s. L'appelant
devrait avoir droit A ses d6pens, occasionn6s par
l'appel de l'intim6 A la Cour d'appel et A ceux de
son pourvoi devant cette Cour.

Le jugement des juges Martland, Ritchie,
Pigeon, Beetz, Estey and Pratte a 6t6 rendu par

LE JUGE RITCHIE-Le pourvoi est A l'encontre
d'un arr8t de la Cour d'appel de l'Ontario qui a
infirm6 le jugement du juge Osler, si6geant avec
jury, et rejet6 l'action en dommages-int6rts inten-
t6e par le pr6sent appelant, pour diffamation, A
l'6gard de laquelle le jury avait accord6 la somme
de $2,600.

L'intim6 est un m6decin dont les services ont 6t6
retenus A titre de ((m6decin d'entreprises par la
compagnie S. McNally & Sons, Limited, qui
exploitait A Toronto une entreprise de construction
g6n6rale pour laquelle elle devait, entre autres,
recruter des employ6s pour travailler dans f'air
comprime.

Au mois d'avril 1972, I'appelant a sollicit6 ce
genre d'emploi auprds de la compagnie McNally.
Avant d'8tre accept6s pour ce genre de travail, les
candidats devaient 8tre examines par le ((m6decin
d'entreprises qui devait, ensuite, soumettre un rap-
port au ministbre du Travail, Division de la s6cu-
rit6 dans la construction.

Trois autres candidats ont postul6 et ont 6t6
accept6s aprbs examen m6dical par l'intim6, mais
l'appelant a 6t6 refus6 aprbs ce qui semble avoir
6t6 une breve entrevue avec le m6decin. Dans son
rapport au ministbre du Travail, en date du 20
avril 1972, l'intim6 justifie, dans les termes sui-
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lant in the following language in a report dated
April 20, 1972:
... disqualified on grounds of psychopathic personality
(episode of fabrication decompression illness) in great
detail November 19th, 1971 approx. This man would be
dangerous and the entire safety of a project in com-
pressed air would be endangered, not only himself but to
everybody in it, with this sort of behaviour. He has no
comprehension of the responsibilities involved in a tech-
nological position such as a compressed air worker must
have.

The episode of fabrication of decompression ill-
ness referred to the somewhat unfortunate circum-
stances under which the Doctor had known of the
appellant before his examination. These circum-
stances can be briefly outlined as follows. In 1967
the appellant had suffered a decompression illness
commonly known as "the bends" whilst employed
in compressed air conditions and while hospital-
ized for this complaint he had become familiar
with those symptoms and treatment of this type of
illness. In November 1971 finding himself incar-
cerated in prison under circumstances in which he
was unable to arrange any bail, the appellant
complained that he was suffering from "the
bends" and at 4 a.m. the prison authorities trans-
ferred him to the Toronto General Hospital. As a
result of his wide experience in this field, Dr.
Kutasy was called upon to tend the patient but it
appears that he never came into direct contact
with him, as Mr. McLoughlin, whose complaint
was entirely fabricated, had elected to walk out of
the hospital before the Doctor arrived, although he
took part in the investigation which revealed to
him and the hospital authorities that the com-
plaints were groundless.

This incident which occurred five months before
the examination and rejection of the appellant for
employment with the McNally Company is relied
on by the appellant as supporting the contention
that the Doctor was prejudiced against him and
that his report was therefore activated by malice.

The pleadings in this case are significant, but I
think that at this stage it is enough to say that
paragraph 7(a) of the Statement of Claim contains

vants, I'61imination de l'appelant:

[TRADUCTION] ... inadmissible en raison d'une person-
nalit6 psychopathique (6pisode de simulation d'abroem-
bolisme)-avec force d6tails vers le 19 novembre 1971.
Cet homme serait dangereux et ce genre de comporte-
ment compromettrait la s6curit6 de travaux effectu6s
dans f'air comprim6, non seulement A son 6gard, mais
pour tous ceux qui y participent. II ne comprend pas les
responsabilit6s que comporte un emploi sp6cialis6
comme doit le comprendre un ouvrier qui travaille dans
I'air comprim6.

L'affaire de simulation d'a6roembolisme se rap-
porte aux circonstances plut6t regrettables dans
lesquelles le m6decin a entendu parler de l'appe-
lant avant son examen. Voici bribvement ces cir-
constances. En 1967 l'appelant avait souffert d'a&
roembolisme, commun6ment appel6 (maladie des
caissons), alors qu'il travaillait dans l'air comprim6
et, pendant son hospitalisation pour cette maladie,
il s'6tait familiaris6 avec les sympt6mes et le trai-
tement de ce type de maladie. En novembre 1971,
alors qu'il 6tait en prison et qu'il ne pouvait b6n6fi-
cier de la lib6ration sous cautionnement, I'appelant
s'est plaint qu'il souffrait de la <<maladie des cais-
sons)) et, A 4h, les autorit6s de la prison l'ont
transf6r6 A l'hopital g6n6ral de Toronto. Vu la
grande experience du Dr Kutasy dans ce domaine,
on lui a demand6 de soigner le patient; cependant,
il appert qu'il n'a jamais eu de contact direct avec
ce dernier puisque McLoughlin, ayant compl6te-
ment forg6 sa plainte, avait choisi de quitter l'h6pi-
tal pas ses propres moyens avant l'arriv6e du
m6decin. Ce dernier a toutefois particip6 A l'inves-
tigation qui lui a rv616, de mme qu'aux autorit6s
de l'h6pital, que ce dont ce patient s'6tait plaint
n'6tait que supercherie.

L'appelant s'appuie sur cet incident, survenu
cinq mois avant son examen pour emploi auprbs de
la compagnie McNally et son 61imination, pour
pr6tendre que le m6decin avait des pr6jug6s A son
6gard et que c'est par malice qu'il a pr6par6 ce
rapport.

Les proc6dures 6crites sont r6v6latrices en l'es-
p6ce mais il suffit, pour l'instant, de dire que le
par. 7a) de la d6claration cite textuellement le
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a recitation of the Doctor's report which is preced-
ed by the following language:

On or about April 20th, 1972, without medically
examining the Plaintiff and without any justification
whatsoever, Dr. Kutasy falsely and maliciously wrote
and published or caused to be written and published of
the Plaintiff in the form of a typewritten letter, the
following words, namely: .. . (Italics are my own).

The Amended Statement of Defence contains a
rebuttal of the above allegations and is phrased as
follows:

The defendant, Kutasy, denies the allegations con-
tained in paragraphs 7A to 13A of the statement of
claim and alleges that the record of physical examina-
tion and the letters dated April 20, 1972 and May 9,
1972 were written, as to the record of physical examina-
tion pursuant to a statutory duty under The Department
of Labour Act and Regulations, hereafter referred to,
and with respect to the said letters, at the request of the
plaintiff and his agent, Mr. Gallagher, and that such
documents contain the opinion of the defendant, Kutasy,
based upon an honest, competent and skillful assessment
of the plaintiffs condition. The words contained therein
were not written with malice.

Paragraph 6 of the Amended Statement of
Defence reads as follows:
6. The defendant, Kutasy, further alleges that the said
documents contain fair comment and true statements
rendered at the request of the plaintiff or his agent to
the best of the defendant's ability and in keeping with
accepted medical practice. The defendant Kutasy fur-
ther alleges that the said documents were written on
occasions of privilege or qualified privilege and with
justification.

The allegation that the documents complained
of "contain fair comment and true statements"
does not, in my opinion, constitute a plea of "fair
comment" in the accepted sense of that term. An
essential ingredient of that defence is that the
comment was made on a matter of public interest
and the customary form of pleading in this regard
is to state that the words complained of "were fair
comment made in good faith and without malice
upon a matter of public interest" (see Bullen and
Leak, Precedence of Pleadings 12th ed., at p.
1176). This defence is one which is available to
every member of the public and relates exclusively

rapport du m6decin, mais expose d'abord que:

[TRADUCTION] Le 20 avril 1972 ou vers cette date,
sans soumettre I'appelant A un examen m6dical et abso-
lument sans aucune justification, le docteur Kutasy a,
faussement et malicieusement, 6crit et divulgu6 ou fait
6crire et divulguer la lettre dactylographi6e suivante,
concernant l'appelant, dans les termes suivants:
... (Les italiques sont de moi.)

La d6fense amend6e r6fute les all6gations sus-
mentionn6es et se lit comme suit:

[TRADUCTION] Le d6fendeur Kutasy nie les all6ga-
tions des par. 7A A 13A de la d6claration et all6gue que
le rapport d'examen m6dical et les lettres en date du 20
avril 1972 et du 9 mai 1972 ont 6t6 6crits dans les
circonstances suivantes: il a r6dig6 le rapport d'examen
m6dical et lesdites lettres, A la demande du demandeur
et de son repr6sentant, M. Gallagher, pour se conformer
A l'obligation impos6e par The Department of Labour
Act et ses r6glement d'application, mentionn6s ci-aprbs,
et ces documents contiennent l'opinion du d6fendeur,
Kutasy, fond6e sur une 6valuation honnate, comp6tente
et habile de l'6tat du demandeur. Ce qui s'y trouve n'a
pas t6 6crit avec malice.

Le paragraphe 6 de la d6fense amend6e se lit
ainsi:
[TRADUCTION] 6. Le d6fendeur, Kutasy, all~gue en
outre que lesdits documents contiennent un commen-
taire loyal et des d6clarations v6ridiques, qu'il a pr6par6s
de son mieux, A la demande du demandeur ou de son
repr6sentant, en respectant les pratiques m6dicales
reconnues. Le d6fendeur Kutasy all6gue en outre que
lesdits documents ont 6t6 6crits alors qu'il jouissait d'une
immunit6 ou d'une immunit6 relative et qu'ils sont
justifi6s.

L'all6gation que les documents incrimin6s (con-
tiennent un commentaire loyal et des d6clarations
v6ridiques n'est pas, A mon avis, une d6fense de
commentaire loyal) au sens reconnu de cette

expression. Un 616ment essentiel de cette d6fense
est que le commentaire ait 6t6 fait sur une question
d'intrt public et, dans cette optique, on fait
normalement cette d6fense en d6clarant que les
mots incrimin6s [TRADUCTION] (6taient un com-
mentaire loyal fait de bonne foi et sans malice sur
une question d'int6r~t public)) (voir Bullen and
Leak, Precedence of Pleadings 12e 6d., A la p.
1176). Toute personne peut invoquer cette d6fense
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to comments or opinions made upon facts which
are shown to have been true. (See Gatley on Libel
and Slander, 7th ed., pp. 292 and 293).

Here the comment was not made on a matter of
public interest but rather on a matter arising in the
course of the discharge by the respondent of a duty
which he was required to perform in his capacity
as "project physician" for the company with which
the appellant was seeking employment. Under
these circumstances, in my opinion, the defence of
fair comment has no application, although I do not
consider that in stating that "the documents con-
tain fair comment" the defendant (respondent) in
any way detracted from the clear plea of "quali-
fied privilege" contained in the last words of para-
graph 6 of the defence.

The allegation "that the said documents were
written on an occasion of . . . qualified privilege",
stands on an entirely different footing from that of
fair comment; such an occasion is defined by Lord
Atkinson in Adam v. Ward4, at p. 334 as

... an occasion where the person who makes a com-
munication has an interest or a duty, legal, social or
moral, to make it to the person to whom it is made, and
the person to whom it is made had a corresponding
interest or duty to receive it.

I think it should be said at the outset that the
report made by Dr. Kutasy on April 20, 1972, was
written by him to a government department in the
course of his duties and that it was therefore
written on an occasion of qualified privilege. This
was a finding made by the learned trial judge and
it has not been challenged, with the result that the
statements here made could only be actionable
upon proof of the existence of malice on the part of
Dr. Kutasy.

The case put to the jury included a complaint as
to the libellous character of a letter written by the
Doctor to the Labourer's International Union and
Mr. Gallagher, President of that Union, which was
dated May 9, 1972, but I think that this allegation
can be disregarded in the consideration of the
present appeal because of the following answer

4 [1917] A.C. 309.

qui se rapporte uniquement aux commentaires ou
opinions 6mis sur des faits dont la v6rit6 est 6tablie
(voir Gatley on Libel and Slander, 7e 6d., pp. 292
et 293).

Ici le commentaire n'a pas 6t6 fait sur une
question d'int6r8t public mais bien dans l'ex6cution
par l'intimb d'une obligation qu'il devait accomplir
en sa qualit6 de ((m6decin d'entreprisev, pour la
compagnie auprbs de laquelle l'appelant sollicitait
un emploi. Je suis d'avis, dans ces circonstances,
que la d6fense de commentaire loyal ne s'applique
pas, mais je ne crois pas qu'en d6clarant que (les
documents contiennent un commentaire loyal* le
d6fendeur (intim6) ait, de quelque fagon, nui a la
d6fense formelle d'aimmunit6 relative) que con-
tiennent les derniers mots du par. 6 de la d6fense.

L'all6gation ((que lesdits documents ont 6t6
6crits alors qu'il jouissait d'une ... immunit6 rela-
tive) repose sur une base tout A fait diff6rente de
celle du commentaire loyal; lord Atkinson d6finit
comme suit les circonstances n6cessaires A cette fin
dans Adam v. Ward4, A la p. 334:
[TRADUCTION] ... des circonstances o6 la personne qui
donne des renseignements a un int6rat ou une obligation
16gale, sociale ou morale, de les donner A la personne A
qui elle les fournit et, la personne qui les regoit a un
int6r8t ou une obligation correspondant de les recevoir.

Je crois qu'il faut dire, au d6part, que le Dr
Kutasy a r6dig6 le rapport du 20 avril 1972 pour
un ministbre du gouvernement dans l'ex6cution de
ses fonctions et qu'il l'a donc 6crit dans des cir-
constances d'immunit6 relative. Le juge du procks
est parvenu A cette conclusion qui n'a pas t
contestbe; ainsi, les d6clarations faites en l'esp~ce
ne donnent matibre A procks que s'il est 6tabli que
le Dr Kutasy a agi par malice.

L'affaire soumise au jury comprenait une
plainte relative au caractbre diffamatoire d'une
lettre, en date du 9 mai 1972, 6crite par le docteur
A l'Union internationale des journaliers et A M.
Gallagher, pr6sident de ce syndicat, mais je crois
que cette pr6tention peut 8tre 6cart6e dans l'exa-
men du pourvoi vu la r6ponse suivante du jury A la

4 [1917] A.C. 309.
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made by the jury to the second question which
they were asked:

2. Q. Were the words used by the defendant Kutasy in
the letter of May 9th, 1972, defamatory of the
plaintiff?

A. No.

The appellant made no attack on this finding
and this appeal is therefore concerned exclusively
with the terms of the report of April 20, 1972,
which I have quoted and in this regard the follow-
ing answers of the jury are relevant and
significant:

1. Q. Were the words used by the defendant Kutasy in
the report of April 20th, 1972, defamatory of the
plaintiff?

A. Yes.

3. Q. With respect to the report of April 20th, 1972, are
the words complained of statements of fact or
expressions of opinion, or partly one and partly the
other, and if any are statements of fact, indicate
which?

A. Fact-psychopathic personality (epic of fabrica-
tion of decompression illness) in great detail
November 1972, proved to be true.

Opinion-This man would be dangerous and the
entire safety of a project in compressed air would
be endangered, not only himself but to everybody
in it, with this sort of behaviour. He has no
comprehension of the responsibilities involved in
the technological position such as a compressed air
worker must have.

4. Q. Insofar as you find that they are statements of
fact, are such statements of fact true?

A. Yes. Mr. McLoughlin verified hospital incident.

5. Q. Insofar as you find that they are expressions of
opinion, do such expressions of opinion exceed the
limits of fair comment?

A. Yes. Hasty diagnosis. No history available.
Assumption would be dangerous. Exaggeration in
comment in report.

9. Q. Do you find that the defendant in publishing the
report of April 20th, 1972 was motivated by
malice?

A. Yes.

10. Q. Of what did such malice consist?

deuxibme question qui lui a 6t6 pos6e:

[TRADUCTION] 2. Q Les mots utilis6s par le d6fendeur
Kutasy dans la lettre du 9 mai 1972 portaient-ils
atteinte A la r6putation du demandeur?

R. Non.

L'appelant n'a pas contest6 cette conclusion et
ce pourvoi porte donc uniquement sur la teneur du
rapport du 20 avril 1972 que j'ai cit6 et, A cet
6gard, les r6ponses suivantes du jury sont pertinen-
tes et importantes:

[TRADUCTION] 1. Q. Les mots utilis6s par le d6fendeur
Kutasy dans le rapport du 20 avril 1972 portaient-
ils atteinte A la r6putation du demandeur?

R. Oui.

3. Q. Relativement au rapport du 20 avril 1972, les
mots incrimin6s sont-ils des d6clarations de fait ou
des expressions d'opinion, ou partiellement l'un et
l'autre et, s'ils contiennent des d6clarations de fait,
pr6cisez lesquelles.

R. Fait-personnalit6 psychopathique (histoire de
simulation d'a6roembolisme) avec force d6tails en
novembre 1972, vrai selon la preuve.

Opinion-Cet homme serait dangereux et ce genre
de comportement compromettrait la s6curit6 de
travaux effectu6s dans l'air comprim6, non seule-
ment d son 6gard, mais pour tous ceux qui y
participent. 11 ne comprend pas les responsabilit6s
que comporte un emploi sp6cialis6 comme doit le
comprendre un ouvrier qui travaille dans l'air
comprime.

4. Q. Dans la mesure oa vous concluez qu'il s'agit de
d6clarations de fait, ces d6clarations de fait sont-
elles vraies?

R. Oui. M. McLoughlin a confirm6 l'incident survenu
A l'hipital.

5. Q. Dans la mesure ofi vous concluez qu'il s'agit d'ex-
pressions d'opinion, ces expressions d'opinion
d6passent-elles les limites du commentaire loyal?

R. Oui. Diagnostic 6tabli A la hdte. Aucun ant6c6-
dent. Supposition qu'il serait dangereux. Com-
mentaire exag6r6 dans le rapport.

9. Q. Etes-vous d'avis que le d6fendeur a agi par malice
en divulguant le rapport du 20 avril 1972?

R. Oui.

10. Q. En quoi consiste cette malice?
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A. He was looking for a reason to reject Mr.
McLoughlin because of the Tor. Hospital incident.
Should be given a more thorough examination. A
true diagnosis could not have been made in such a
short time.

I am of opinion, as I have stated, that the
defence of fair comment has no application under
the pleadings and facts of this case and the answer
to question No. 5 has no relevance in considering
the defence of qualified privilege upon which the
respondent relies. Moreover, the jury's answer to
question No. 5 is essentially a finding that the
statements made in the report disclosed a negligent
(i.e. hasty) diagnosis and it does not touch the root
question of whether the statements represented
opinions held honestly and not maliciously by the
respondent.

In this regard the elements requisite to sustain
the defence of qualified privilege are discussed in
the case of Netupsky v. Craig', at pp. 61 and 62
where the following paragraph occurs in the judg-
ment of this Court:

The determination of this appeal in my opinion, turns
on the question of whether there was any extrinsic or
intrinsic or intrinsic evidence that the respondents were
motivated by malice in writing the letter which is com-
plained of. There can be little doubt that if there is
evidence proving that the statements complained of are
false to the knowledge of the person who makes them,
they are taken to have been made maliciously, but this
statement must be read in light of the language used by
Lord Atkinson in Adam v. Ward [1917] A.C. 309 at p.
339, where he said:

... a person making a communication on a privileged
occasion is not restricted to the use of such language
merely as is reasonably necessary to protect the inter-
est or discharge the duty which is the foundation of
his privilege; but that, on the contrary, he will be
protected, even though his language should be violent
or excessively strong, if, having regard to all the
circumstances of the case, he might have honestly and
on reasonable grounds believed that what he wrote or
said was true and necessary for the purpose of his
vindication, though in fact it was not so.

[1973] S.C.R. 55.

R. 11 cherchait une raison pour 61iminer M.
McLoughlin suite A l'incident survenu A l'h6pital
de Toronto. II devait 8tre soumis A un examen plus
complet. Un v6ritable diagnostic n'aurait pas pu
8tre 6tabli en si peu de temps.

Comme je l'ai dit, je suis d'avis que la d6fense
de commentaire loyal ne s'applique pas compte
tenu des proc6dures 6crites et des faits en l'esp6ce,
et la r6ponse donn6e A la question no 5 n'a aucune
pertinence dans l'examen de la d6fense d'immunit6
relative soulev6e par l'intim6. De plus, la r6ponse
du jury A la question no 5 est essentiellement une
conclusion que les d6clarations faites dans le rap-
port r6valent un diagnostic n6gligent (c.-A-d. 6tabli
A la hAte) et elle ne touche pas la question fonda-
mentale, savoir, si les d6clarations repr6sentent
l'opinion honn8te et non malicieuse de l'intim6.

L'arr~t Netupsky c. Craigs, examine les 616-
ments essentiels de la d6fense d'immunit6 relative,
aux pp. 61 et 62, ofi l'on trouve dans le jugement
de la Cour, I'alin6a suivant:

Le r6glement du pr6sent appel, A mon avis, a pour
pivot la question de savoir s'il y avait une preuve intrin-
s6que ou extrins6que que les intim6s ont 6crit par malice
la lettre incrimin6e. 11 y a peu de doute que, s'il est
prouv6 que la personne qui a fait les d6clarations savait
que celles-ci 6taient contraires A la v6riti, il faut con-
clure qu'elles ont 6 faites avec malice, mais il faut lire
cet 6nonc6 A la lumibre des propos de Lord Atkinson
dans Adam v. Ward, [19171 A.C. 309, A la p. 339,
lorsqu'il dit:

[TRADUCTION] ... une personne qui donne des ren-
seignements dans des circonstances justifiant l'immu-
nit6 relative, n'est pas tenue de n'employer que les
termes raisonnablement n6cessaires pour prot6ger
l'intbrt ou pour s'acquitter de l'obligation qui servent
de fondement A son immunit6; mais [que], au con-
traire, elle sera prot6g6e, m~me si elle s'exprime dans
des termes violents ou excessivement forts, si, compte
tenu de toutes les circonstances de l'affaire, elle peut
avoir cru honnetement et pour des motifs raisonnables
que les mots qu'elle a 6crits ou prononcis 6taient vrais
et n6cessaires A sa justification, mime si en r6alit6 tel
n'est pas le cas.

s [1973] R.C.S. 55.
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I agree with the submission made on behalf of
the respondent that the real sting of the libel
alleged to be contained in the report of April 20th
was the statement that the appellant was disquali-
fied "on grounds of psychopathic personality", and
it is more than significant that in answering ques-
tion No. 3 the jury found this statement to be one
of fact and to have been "proved to be true".

It was submitted on behalf of the appellant that
"the truth ... of the assumed findings of the jury
that the plaintiff was found to suffer from psy-
chopathic personality' is not an issue . . ." but as
the defence of qualified privilege extends to pro-
tect the author of a statement of fact which he
might honestly and on reasonable grounds have
believed to be true, it will be apparent that a
finding that the statement was in fact true consti-
tutes a sustaining factor in establishing that
defence and negating malice. In any event, in the
present case the defendant has alleged that the
statements are true and made with justification
and there can accordingly in my view be no doubt
that the truth or falsity of the statement that the
plaintiff suffered from "psychopathic personality"
was indeed an issue, and one which was resolved in
favour of the respondent by the jury's answers to
questions 3 and 4.

In my opinion, if the matter rested on the jury's
answers to questions No. 3 and 4, this would of
itself be sufficient to support the defence of quali-
fied privilege, but it remains to be observed that in
answering questions 9 and 10 the jury found that
the respondent was "motivated by malice" and
that the malice consisted of "looking for a reason
to reject Mr. McLoughlin because of the Tor.
Hospital incident".

Without in any way denying the sanctity to be
associated with the finding of a jury, I nevertheless
share the view expressed by the Court of Appeal
that in answering question No. 10 the jury
assigned to "the Tor. Hospital incident", which
occurred five months before the examination of the
respondent, a significance which was not supported
by the evidence and I think it unreasonable to
suppose that because McLoughlin's behaviour in
November, 1971, had resulted in the doctor going
to the hospital at 8 o'clock in the morning on a

J'accepte la pr6tention pr6sent6e au nom de
l'intim6 que I'essentiel de la diffamation que con-
tiendrait le rapport du 20 avril est la d6claration
que le demandeur a 6t6 61imin6 -en raison de sa
personnalit6 psychopathiques, et il est plus que
r6v6lateur qu'en r6pondant A la question no 3, le
jury a conclu que c'6tait IA une d6claration de fait
et que c'6tait ((vrai selon la preuves.

On a pr6tendu au nom de l'appelant que [TRA-

DUCTION] al'exactitude ... de la conclusion pre-
sum6e du jury, suivant laquelle le demandeur souf-
frait de ((personnalit6 psychopathiques ne fait pas
partie du litige .. .) mais, puisque la d6fense d'im-
munit6 relative va jusqu'd prot6ger l'auteur d'une
d6claration de fait qui, honnatement et pour des
motifs raisonnables, la croyait vraie, il devient
6vident que la conclusion que la d6claration 6tait
effectivement vraie soutient cette d6fense et nie la
malice. Quoi qu'il en soit, le d6fendeur a allegu6,
en l'esp6ce, que les d6clarations sont vraies et
justifi6es, et il ne peut y avoir aucun doute A mon
avis, que la question de la v6rit6 ou de la fausset6
de la d6claration que le demandeur souffrait d'une
((personnalit6 psychopathiques faisait bien partie
du litige et qu'elle a 6t6 d6cid6e en faveur de
l'intim6 par les r6ponses du jury aux questions 3 et
4.

Je crois que si l'affaire reposait toute sur les
r6ponses du jury aux questions 3 et 4, cela suffirait
en soi A appuyer la d6fense d'immunit6 relative;
mais il faut encore remarquer qu'en r6pondant aux
questions 9 et 10, le jury a conclu que l'intim6 a
((agit par malice)) et que cette malice consistait en
ce que sil cherchait une raison pour 6liminer M.
McLoughlin suite A l'incident survenu A l'h6pital
de Toronto).

Sans vouloir d'aucune fagon nier le caractbre
d'inviolabilit6 qui s'attache aux conclusions du
jury, je partage n6anmoins l'opinion de la Cour
d'appel qu'en r6pondant A la question no 10, le jury
a accord6 A (l'incident survenu A l'h6pital de
Toronto), cinq mois avant l'examen de l'intim6,
une signification qui n'est pas justifie par la
preuve, et il serait dbraisonnable, A mon avis, de
supposer que parce qu'il s'6tait rendu inutilement A
l'h6pital A 8h, suite au comportement de
McLoughlin en novembre 1971, le m6decin aurait
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fool's errand, he would therefore be "motivated by
malice" in rendering a professional opinion in
April 1972.

The other question which has given rise to some
difficulty in this case is the jury's answer to the
second part of question No. 3 containing as it does
the statement that "This man would be dangerous
and the entire safety of the project in compressed
air would be endangered".

In this regard, it was contended with some force
that the characterization of the appellant as a man
who would be dangerous and a danger to the
entire safety of a project in compressed air was
libellous in itself and the doctor himself admitted
that the use of the word "would" in this context
was unfortunate and that "could" would have been
a more appropriate word. On this phase of the
matter I refer once again to the passage cited
earlier from the judgment of Lord Atkinson in
Adam v. Ward (supra) where he said, in part, in
reference to the defence of qualified privilege that
on such an occasion the person employing the
language complained of
... will be protected, even though his language should
be violent or excessively strong, if, having regard to all
the circumstances of the case, he might have honestly
and on reasonable grounds believed that what he wrote
or said was true ...

I do not think that the liability of the respondent
can rest upon the use of the word "would" instead
of the word "could" in the above context, and I
find all of the language used in the report of April
20th to be within the protection of the rule respect-
ing "qualified privilege".

For all these reasons, as well as those delivered
by Mr. Justice Zuber in the Court of Appeal for
Ontario, I would dismiss this appeal with costs.

Appeal dismissed with costs, LASKIN C.J. and
SPENCE and DICKSON JJ dissenting.

Solicitors for the appellant: Robins and Part-
ners, Toronto.

Solicitors for the respondent: McCarthy &
McCarthy, Toronto.

donc ((agi par malice) en donnant une opinion
professionnelle en avril 1972.

L'autre question qui a soulev6 quelques difficul-
t6s en l'esp6ce est la r6ponse du jury A la deuxibme
partie de la question no 3, r6ponse qui renferme la
d6claration que (Cet homme serait dangereux et
compromettrait la s6curit6 de travaux effectu6s
dans f'air comprime&.

On a vigoureusement pr6tendu, A cet 6gard, que
la description de l'appelant comme un homme qui
serait dangereux et compromettrait la s6curit6 de
travaux effectu6s dans l'air comprim6 6tait, en soi,
diffamatoire et que le m6decin avait lui-m~me
admis que l'emploi du mot xserait)) dans ce con-
texte 6tait regrettable et que ((pourrait)) aurait 6
plus appropri6. Sur ce point, je renvoie A nouveau
au passage, d6ji cit6, du jugement de lord Atkin-
son dans Adam v. Ward, oai, parlant de la d6fense
d'immunit6 relative il a dit, entre autres, que la
personne qui, dans un tel cas, utilise les mots
incrimins

[TRADUCTION] ... sera prot6g6e, mime si elle s'ex-
prime dans des termes violents ou excessivement forts,
si, compte tenu de toutes les circonstances de l'affaire,
elle peut avoir cru honnatement et pour des motifs
raisonnables que les mots qu'elle a 6crits ou prononc6s
6taient vrais ...

Je ne crois pas que l'on puisse asseoir la respon-
sabilit6 de l'intim6 sur l'emploi du mot userait
plut6t que du mot ((pourrait dans le contexte
pr6c6dent et je suis d'avis que la r~gle concernant
(('immunit6 relative) protege l'intim6 contre tout
ce qu'il a dit dans le rapport du 20 avril.

Pour tous ces motifs de m8me que pour ceux
expos6s par le juge Zuber de la Cour d'appel de
l'Ontario, je suis d'avis de rejeter le pourvoi avec
d6pens.

Pourvoi rejetg avec dpens, le juge en chef
LASKIN et les juges SPENCE et DICKSON
dissidents.

Procureurs de l'appelant: Robins and Partners,
Toronto.

Procureurs de l'intim6: McCarthy & McCarthy,
Toronto.
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THE QUEEN V. MALLONEY'S STUDIO

Her Majesty The Queen Appellant;

and

Malloney's Studio Limited Respondent.

1979: February 14, 15; 1979: March 20.

Present: Laskin C.J. and Pigeon, Dickson, Beetz and
Estey JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Taxation - Sale of land clear of all buildings -
Building demolished - Other buildings acquired -
Capital cost allowance - Proceeds of disposition of
depreciable property - Income Tax Act, R.S.C. 1952,
c. 148, as amended, s. 20(5)(b)(c), (6)(g).

The respondent operated a restaurant in a building
which it owned in downtown Toronto. The property
adjoined a Hospital and in 1963 the respondent was
notified by the Hospital, which had expropriation
powers, that the property was required for expansion
purposes. Negotiations ensued and eventually an agree-
ment of purchase and sale was concluded wherein the
respondent agreed to deliver to the purchaser vacant
possession of the property clear of all buildings. The
transaction eventually was closed on that basis, the
buildings having been removed by respondent's contrac-
tor at a cost of $750 plus all salvage. Prior to closing
respondent had purchased alternative premises nearby,
and had renovated them to make them suitable for its
purposes. The appellant assessed the respondent on the
basis that the respondent had disposed of depreciable
property and had to set off against its undepreciated
capital cost of class 3 assets $80,000 of the total selling
price of $280,000 received from the sale. The Tax
Appeal Board allowed respondent's appeal stating that
no portion of the selling price could reasonably be
regarded as proceeds of disposition of the building. On
appeal by trial de novo the assessment was restored but
the Federal Court of Appeal held that there were no
proceeds of disposition of depreciable property within
the meaning of that phrase in the Act.

Held (Pigeon and Beetz JJ. dissenting): The appeal
should be dismissed.

Per Laskin C.J. and Dickson and Estey JJ.: As the
building was not made the subject of the contract no
equitable interest arose in the Hospital. No part of the

Sa Majest& La Reine Appelante;

et

Malloney's Studio Limited Intimbe.

1979: 14, 15 f6vrier; 1979: 20 mars.

Pr6sents: Le juge en chef Laskin et les juges Pigeon,
Dickson, Beetz et Estey.

EN APPEL DE LA COUR D'APPEL FEDERALE

Droit fiscal - Vente d'un terrain dibarrassg de tous
bdtiments - Dimolition d'un idifice - Acquisition
d'un autre 9difice - Allocation a l'igard du coat en
capital - Produit de la disposition de biens suscepti-
bles de dipriciation - Loi de l'imp6t sur le revenu,
S.R.C. 1952, chap. 148 et modifications, art. 20(5)b) et
c), (6)g).

L'intim6e exploitait un restaurant dans un immeuble
dont elle 6tait propri6taire au centre-ville de Toronto.
Cet immeuble 6tait attenant A un h6pital qui 6tait dot6
de pouvoirs d'expropriation et qui, en 1963, avisa l'inti-
mbe qu'il requbrait la propri6t6 A des fins d'agrandisse-
ment. Aprbs n6gociation, une promesse de vente fut
6ventuellement conclue aux termes de laquelle l'intimbe
s'engageait A faire en sorte que l'acheteur soit mis en
possession de l'immeuble, ddbarrass6 de tous bdtiments.
La transaction s'est finalement conclue sur cette base,
les bdtiments ayant 6t6 d6molis par un entrepreneur
engage par l'intimbe pour le prix de $750 plus tous les
matbriaux r6cup6rables. Avant la signature de l'acte de
vente, l'intimbe avait achet6 un autre immeuble situ6
dans les environs et l'avait r6nov6 pour l'adapter A son
commerce. L'appelante a 6tabli la cotisation d'impt en
consid6rant que l'intim6e avait dispos6 d'un bien suscep-
tible de d6pr6ciation et devait d6duire du cofit en capital
non d6pr6ci6 des biens de la cat6gorie 3 la somme de
$80,000 provenant du prix de vente total de $280,000.
La Commission de r6vision de l'imp6t a accueilli l'appel
interjet6 par I'intim6e, disant qu'aucune fraction du prix
de vente ne pouvait 8tre raisonnablement consid6r6e
comme le produit de l'ali6nation de la bitisse. Sur appel
par voie de proc6s de novo la cotisation a 6t6 r6tablie,
mais la Cour d'appel f6d6rale a estim6 qu'il n'y avait pas
de produit de disposition d'un bien susceptible de d6pr6-
ciation, au sens de cette expression de la Loi.

Arrit (les juges Pigeon et Beetz 6tant dissidents): Le
pourvoi doit 6tre rejet6.

Le juge en chef Laskin et les juges Dickson et Estey:
Etant donn6 qu'il n'est pas question de l'6difice dans le
contrat, I'h6pital n'est pas devenu titulaire d'un droit en
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purchase price was therefore referable to any such inter-
est in the building. The contract dealt only with land
clear of buildings and, even if a court were able to go
behind the contract and examine the negotiations, here
the purchaser clearly required only the land, the vendor
was aware of this and the vendor set out to sell only
land. That the land had been valued on the basis of its
value as a business did not qualify the nature of the
contract nor did the fact that the Hospital had expro-
priating powers.

Section 20(6)(g) could not apply to the facts in this
case. The rule in para. (g) applies to a situation where a
taxpayer has disposed of depreciable property and some-
thing else and then permits a reasonable allocation.
Here the contract demonstrably related only to the sale
of vacant land. Further, to invoke the rule in para. (g)
there must be a bilateral disposition not as here a
demolition involving no recipient.

The argument that it would be unfair that the taxpay-
er would be entitled to take the sale proceeds free of any
claim for recaptured capital cost allowance had no
application. In the construction of a taxing statute one
simply adheres to the words of the statute.

Per Pigeon and Beetz JJ. dissenting: Dub6 J. hearing
the case by trial de novo correctly held that that $80,000
should be regarded as consideration for the disposition
of depreciable property. There was no doubt that the
respondent made a disposition of its building, the only
question was whether it disposed of it by its agreement
of sale or by its demolition contract with the contractor.
The situation should not be treated as if this was an
owner who had decided to demolish a building because
it appeared more profitable to own bare land. The
consideration in the agreement of sale was really not
only the bare land but the obligation to destroy the
building and deliver vacant possession to the land clear
of all buildings. Further, the sale price was arrived at on
the basis of the value of the whole property to the owner:
land, buildings and improvements, and in that situation
it could not be said that the value of the building was
not part of the consideration of the agreement of sale.

[The Queen v. Compagnie Immobilire BCN Limi-
tie, [1979] 1 S.C.R. 865; Aberdeen Construction Group
Ltd. v. Inland Revenue Commissioners, [1978] 2
W.L.R. 648; Partington v. Attorney-General (1869),
L.R. 4 H.L. 100; Stanley v. M.N.R. 72 D.T.C. 6004,
aff'g 69 D.T.C. 5286, 67 D.T.C. 700, referred to.]

equity. Aucune partie du prix d'achat ne peut donc tre
vers6e en contrepartie d'un tel droit dans l'6difice. Le
contrat visait uniquement le terrain ddbarrass9 de tous
bdtiments et m8me si un tribunal 6tait habilit6 A aller
au-delA du contrat pour 6tudier les n6gociations, il est
clair ici que I'acheteur voulait seulement le terrain et
que le vendeur, inform6 de cette intention, a vendu
seulement le terrain. La nature du contrat reste inchan-
g6e que le terrain ait 6t6 6valu6 sur la base de sa valeur
en tant que commerce ou que I'h6pital poss6dit des
pouvoirs d'expropriation.

L'alin6a 20(6)g) ne peut s'appliquer en l'espece. La
r6gle pr6vue A I'al. g) s'applique au cas oi un contribua-
ble a dispos6 d'un bien susceptible de d6pr6ciation et
d'autre chose, et permet alors une allocation raisonna-
ble. En l'esp~ce, il est 6vident que le contrat ne porte que
sur la vente d'un terrain vague. En outre, pour invoquer
la r~gle de l'al. g), il doit y avoir une disposition
bilatbrale et non une d6molition qui n'est pas une dispo-
sition envers une personne, comme ici.

La pr6tention qu'il est injuste que le contribuable ait
droit A un produit de disposition non grev6 d'une r6cup6-
ration de I'allocation A l'6gard du cotit en capital, ne
s'applique pas. Dans l'interpr6tation d'une loi fiscale, il
faut simplement s'en tenir A la lettre.

Les juges Pigeon et Beetz, dissidents: Le juge Dub6,
qui a entendu l'affaire par voie de procks de novo, a jug6
A bon droit qu'on devait consid6rer qu'un montant de
$80,000 avait 6t6 vers6 en consid6ration de la disposition
d'un bien susceptible de d6pr6ciation. 11 ne fait aucun
doute que l'intimbe a dispos6 de son 6difice; il s'agit
uniquement de d6terminer si elle en a dispos6 par le
contrat de promesse de vente ou par le contrat de
d6molition pass6 avec l'entrepreneur. Les faits ne doi-
vent pas 8tre consid6r6s comme si le propri6taire avait
d6cid6 de d6molir l'6difice parce que la possession d'un
terrain vague lui paraissait plus avantageuse. La con-
sid6ration stipul6e au contrat de promesse de vente ne
visait pas uniquement le terrain vague mais l'obligation
de d6truire l'6difice et de livrer le terrain dibarrassg de
tous bdtiments. En outre, le prix de vente a 6t6 fix6 sur
la base de la valeur globale du bien (terrain, 6difice et
ambliorations) pour le propri6taire. Dans ce cas, on ne
peut consid6rer la valeur de l'6difice comme ne faisant
pas partie de la considbration stipul6e A la promesse de
vente.

[Jurisprudence: La Reine c. Compagnie Immobilibre
BCN Limitie, [1979] 1 R.C.S. 865; Aberdeen Con-
struction Group Ltd. v. Inland Revenue Commissioners,
[1978] 2 W.L.R. 648; Partington v. Attorney-General
(1869), L.R. 4 H.L. 100; Stanley c. M.R.N. 72 D.T.C.
6004, confirmant 69 D.T.C. 5286, 67 D.T.C. 700.]
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APPEAL from a judgment of the Federal Court
of Appeal allowing an appeal from a judgment of
Dub6 J. allowing an appeal by trial de novo from a
decision of the Tax Appeal Board. Appeal dis-
missed, Pigeon and Beetz JJ. dissenting.

L. P. Chambers and Johannes Van Iperen for
the appellant.

Murray Mogan, Q.C., and John Burns for the
respondent.

The judgment of Laskin C.J. and Dickson and
Estey JJ. was delivered by

ESTEY J.-The disposition of this appeal calls
for the interpretation of those sections of the
Income Tax Act of Canada, R.S.C. 1952, c. 148
as amended, which relate to the allocation of
proceeds on the disposition of depreciable property
and other property, which in turn will determine
the capital cost of certain of the property of the
respondent for the purpose of calculating a deduc-
tion, commonly referred to as capital cost allow-
ance, in computing the tax liability of the respond-
ent in the years 1966 and 1967.

The factual background to this issue can be
briefly stated. The taxpayer/respondent owned
and operated a restaurant on land situated in
downtown Toronto. This real property adjoined a
hospital which had expropriating powers. The hos-
pital notified the taxpayer that it required the
property of the respondent for expansion purposes,
and in the ensuing negotiations the parties agreed
upon the terms of the sale which were reduced to a
contract duly signed and executed wherein the
respondent agreed to deliver on closing "vacant
possession of the real property ... to the purchas-
er, clear of all buildings". This contract was set
out on the standard Toronto Real Estate Board
Agreement of Purchase and Sale, and apart from
typewritten inserts with reference to the descrip-
tion of the parties and the property being bought
and sold, as well as the price, time for searching
title and date of closing, the only typewritten insert
is the expression "clear of all buildings". The
transaction was, after some postponements, ulti-
mately closed by the delivery of a deed from the
vendor/respondent to the hospital dated October

POURVOI A l'encontre d'un arret de la Cour
d'appel f6d6rale qui a accueilli un appel d'un
jugement du juge Dub6 qui a accueilli un appel
par voie de proces de novo d'une d6cision de la
Commission de rEvision de l'imp6t. Pourvoi rejet6,
les juges Pigeon et Beetz 6tant dissidents.

L. P. Chambers et Johannes Van Iperen, pour
l'appelante.

Murray Mogan, c.r., et John Burns, pour
l'intimbe.

Le jugement du juge en chef Laskin et des
juges Dickson et Estey a 6t6 rendu par

LE JUGE ESTEY-Le pourvoi porte sur l'inter-
pr6tation des articles de la Loi de l'impt sur le
revenu, S.R.C. 1952, chap. 148 et modifications,
relatifs A l'allocation du produit de la disposition
de biens susceptibles de d6pr6ciation et d'autres
biens, afin de d6terminer le cofit en capital de
certains biens de l'intim6e aux fins du calcul d'une
d6duction, I'allocation A l'6gard du cofit en capital,
en vue d'6tablir l'imp6t de l'intim6e pour les
annees 1966 et 1967.

Les faits A l'origine du litige peuvent se r6sumer
comme suit. Le contribuable intim6 poss6dait et
exploitait un restaurant situ6 dans le centre de
Toronto. Cet immeuble 6tait attenant A un h~pital
dot6 de pouvoirs d'expropriation. L'h6pital a avis6
le contribuable qu'il requerait la propri6t6 A des
fins d'agrandissement et, apres n6gociation, les
parties ont arrit6 les conditions de la vente en la
forme d'un simple contrat de promesse de vente
dfiment sign6 et valid6 aux termes duquel l'intimbe
s'engageait A faire en sorte qu'A la signature de
l'acte de vente, [TRADUCTION] ((I'acheteur [soit]
mis en possession de l'immeuble, d6barrass6 de
tous bitiments>>. Le contrat a 6t6 fait sur la for-
mule type de promesse de vente du Toronto Real
Estate Board, et, A l'exception de quelques men-
tions dactylographiees touchant la d6signation des
parties, du bien faisant l'objet de l'achat et de la
vente, du prix, du d6lai pour l'examen de titres et
de la date de la signature de l'acte de vente, le seul
ajout dactylographi6 pr6cise [TRADUCTION]
((d6barrass6 de tous bitiments. Apres quelques
sursis, la transaction s'est finalement conclue par
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29, 1963 and registered in the Registry Office of
Toronto on November 17, 1964. The evidence is
that on closing the property so conveyed was
"clear of all buildings", these having been removed
from the property by a contractor engaged by the
respondent and which contractor was paid the fee
of $750 plus all salvage, for so doing. Prior to
closing, the respondent had been able to purchase
replacement premises nearby and to move its busi-
ness to those premises.

The appellant assessed the respondent on the
basis that the respondent has disposed of depre-
ciable property and accordingly must set off
against its undepreciated capital cost of class 3
assets $80,000 of the $280,000 received from the
sale. The Tax Appeal Board allowed the respond-
ent's appeal from the assessment, Board member
W. 0. Davis, Q.C. stating:

I am satisfied that no portion of the selling price of the
property ... can be reasonably regarded as proceeds of
disposition of the building.

An appeal by way of trial de novo was taken by
the Minister of National Revenue and was allowed
by Dub6 J. of the Federal Court of Canada who
was of the view that part of the $280,000 was
proceeds of disposition of depreciable property as
"compensation for property destroyed" under s.
20(5)(c)(ii) of the Act. The Federal Court of
Appeal allowed the taxpayer's appeal from this
judgment and held that there were no proceeds of
disposition of depreciable property within the
meaning of that phrase in the Act.

The appellant makes three principal arguments.
Firstly, the appellant says that the building hereto-
fore existing on the land owned by the respondent
and which was in existence at the time the contract
for sale was signed by both parties, became in
equity the property of the purchaser (the Hospi-
tal), and therefore, the taxpayer did in fact and in
substance, whatever the form of the agreement,
sell the land and the buildings, thereby entitling

un acte dat6 du 29 octobre 1963 entre la vende-
resse intim6e et I'h6pital, et enregistr6 au Bureau
d'enregistrement de Toronto le 17 novembre 1964.
Selon la preuve, au moment de la signature de
l'acte, le bien c6d6 6tait ad6barrass6 de tous biti-
ments)), ces derniers ayant 6t6 d6molis par un
entrepreneur engag6 par l'intim6e; en contrepartie,
I'entrepreneur a requ la somme de $750 et tous les
mat6riaux r6cup6rables. Avant la signature de
l'acte de vente, l'intimbe avait achet6 un autre
immeuble situ6 dans les environs et y avait d6m6-
nage son commerce.

L'appelante a 6tabli la cotisation d'imp6t en
consid6rant que l'intimbe avait dispos6 d'un bien
susceptible de d6pr6ciation et devait en cons6-
quence d6duire du cofit en capital non d6pr6ci6 des
biens de la cat6gorie 3 la somme de $80,000
provenant du prix de vente de $280,000. La Com-
mission de r6vision de l'imp6t a accueilli l'appel
interjet6 par l'intim6e contre l'avis de cotisation, le
membre de la Commission W.O. Davis, c.r.,
disant:
Je suis convaincu qu'aucune fraction du prix de vente de
la propri6t6 ... ne peut 6tre raisonnablement consid6r6e
comme le produit de l'ali6nation de la bitisse.

Un appel par voie de procks de novo a 6t6
interjet6 par le ministre du Revenu national et le
juge Dub6 de la Cour f6d6rale du Canada a estim6
qu'une partie du montant de $280,000 constituait
le produit d'une disposition d'un bien susceptible
de d6pr6ciation vers6 A titre de (compensation A
l'6gard de biens qui ont 6t6 d6truits> aux termes du
sous-al. 20(5)c)(ii) de la Loi. La Cour d'appel
f6d6rale a accueilli l'appel du contribuable A l'en-
contre de ce jugement et a statu6 qu'il n'y avait
pas de produit de disposition d'un bien susceptible
de d6pr6ciation au sens de cette expression de la
Loi.

L'appelante soulave trois arguments principaux.
Premibrement, elle pr6tend que l'6difice qui se
trouvait d6ji sur le terrain de l'intimbe et qui y
6tait toujours lors de la signature de la promesse
de vente par les deux parties est devenu en equity
la propri6t6 de I'acheteur (l'h6pital) et que le
contribuable a donc effectivement et r6ellement,
sans 6gard A la forme de la convention, vendu le
terrain et I'6difice, ce qui justifiait le Ministre de
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the Minister to allocate as he did $80,000 of the
proceeds of sale as the consideration paid for the
building. The parties agree that in law, a purchas-
er, upon signing a contract to purchase, does
indeed become the equitable owner of all property
bargained for and sold under the contract of sale.
The short answer to this proposition is that as the
building is not made the subject of the contract, no
equitable interest arose in the Hospital. No part of
the purchase price can therefore be said to be
referrable to any such interest in the building.

There can be no doubt that the contract did
indeed deal only with land "clear of buildings",
and even if a court is entitled to go behind the
contract and examine the negotiations leading up
to its signature, it is clear that the purchaser
required only the land, and the vendor, being
aware of this set out to sell only land to the
hospital. The fact that a vendor may have estab-
lished the worth of the land to it on the basis of its
usefulness to it in its business of operating a
restaurant does not, in my view, qualify the nature
of the resulting contract in any substantive way.
Furthermore, the circumstance that the hospital
had expropriating powers and could, if it so
desired, have taken the land with the building on
it, has no bearing on the classification of the
transaction in law, or the application of the rele-
vant provisions of the Tax Act to that transaction.
For whatever reason, the record reveals that nei-
ther the hospital nor the respondent wished to have
recourse to their respective rights on expropriation
and hence agreement was reached and reduced to
the above-described contract.

The appellant's second submission is that the
sale of the property by the taxpayer produced
"proceeds of disposition" as that term is defined in
s. 20(5)(c) of the Tax Act which provides as
follows:

(5) In this section and regulations made under para-
graph (a) of subsection (1) of section 11,

(c) "proceeds of disposition" of property include
(i) the sale price of property that has been sold,

considbrer la somme de $80,000 du produit de
vente comme vers6e en contrepartie de l'6difice.
Les parties conviennent qu'en droit, un acheteur,
lorsqu'il signe un contrat de promesse d'achat et de
vente, devient effectivement propri6taire en equity
de tous les biens qui ont fait l'objet des n6gocia-
tions et ont 6t6 vendus aux termes du contrat. En
peu de mots, on peut r6pondre A cette th6se qu'6-
tant donn6 qu'il n'est pas question de l'6difice dans
le contrat, I'h6pital n'est pas devenu titulaire d'un
droit en equity. Aucune partie du prix d'achat ne
peut donc 8tre consid6r6e comme vers6e en contre-
partie d'un tel droit dans l'6difice.

Il ne fait aucun doute que le contrat visait
uniquement le terrain ((d6barrass6 de tous biti-
ments)) et m8me si un tribunal 6tait habilit6 A aller
au-delA du contrat pour 6tudier les n6gociations
pr6alables A sa signature, il est clair que l'acheteur
voulait seulement le terrain et que le vendeur,
inform6 de cette intention, a vendu seulement le
terrain A l'h6pital. A mon avis, le fait qu'un ven-
deur ait pu fixer la valeur du terrain en se fondant
sur son utilit6 aux fins de l'exploitation d'un res-
taurant n'influe pas de fagon importante sur la
nature du contrat. En outre, le fait que l'h6pital
poss6dait des pouvoirs d'expropriation et pouvait,
s'il le d6sirait, acqu6rir le terrain avec l'6difice n'a
aucun effet sur la nature juridique de l'op6ration
ni sur l'application des dispositions pertinentes de
la Loi de l'impt A cette op6ration. Quoi qu'il en
soit, le dossier r6vble que ni l'h6pital ni l'intim6e ne
voulaient se servir de leurs droits respectifs en cas
d'expropriation et ils sont donc parvenus A une
entente qui a men6 A la conclusion du contrat
susmentionn6.

Selon le deuxibme argument de l'appelante, la
vente du bien par le contribuable a donn6 lieu A un
((produit d'une dispositions, au sens de l'expression
A l'al. 20(5)c) de la Loi:

(5) Dans le pr6sent article et dans les r6glements
6tablis en ex6cution de l'alin6a a) du paragraphe (1) de
l'article 11, I'expression

c) <<produit d'une disposition) de biens comprend
(i) le prix de vente des biens qui ont 6 vendus,
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(ii) compensation for property damaged, destroyed,
taken or injuriously affected, either lawfully or
unlawfully, or under statutory authority or other-
wise,
(iii) an amount payable under a policy of insurance
in respect of loss or destruction of property,

These proceeds, in the appellant's view, fall within
subs. (c)(ii) because the sale entailed a destruction
of the building and hence a portion of the sale
proceeds is compensation to the respondent for this
destruction. This argument was advanced in the
Federal Court of Appeal, and Mr. Justice Urie, in
speaking for the Court, disposed of such submis-
sion as follows:

In so far as section 20(5)(c)(ii) is concerned, in our
view, it has no application. As we read it, the "compen-
sation" for property "damaged", "destroyed", "taken"
or "injuriously affected" there referred to is an amount
received or receivable from a third person who has
damaged, destroyed, taken or injuriously affected prop-
erty of the taxpayer*. When the appellant sold land
"clear of all buildings", the sale price, in our view, was
payment for the land and no part of it can be regarded
as "compensation" for buildings that the appellant had
to remove between the making of the agreement for sale
and its completion in order to carry out the agreement in
accordance with its terms.

With respect, I adopt this reasoning as completely
disposing of such submission.

The appellant then submits that a right of allo-
cation of the sale proceeds as between land and
building is to be found in s. 20(6)(g) of the Income
Tax Act which provides as follows:

(6) For the purpose of this section and regulations
made under paragraph (a) of subsection (1) of section
11, the following rules apply:

(g) where an amount can reasonably be regarded as
being in part the consideration for disposition of
depreciable property of a taxpayer of a prescribed
class and as being in part consideration for something
else, the part of the amount that can reasonably be
regarded as being the consideration for such disposi-

*What happened here was that the appellant, having found
himself constrained to cease carrying on business on the prem-
ises, voluntarily destroyed the building in order to dispose of the
land as advantageously as possible.

(ii) une compensation A l'6gard de biens qui ont 6t6
endommag6s, d6truits, pris ou 16s6s, soit 16gale-
ment, soit ill6galement, ou en vertu d'une autorit6
statutaire ou autrement,
(iii) un montant payable en vertu d'une police
d'assurance A l'6gard de la perte ou de la destruc-
tion de biens,

L'appelante pr6tend que le produit de la disposi-
tion correspond au cas pr6vu au sous-al. c)(ii)
parce que la vente entrainait la d6molition de
l'6difice et qu'on doit en cons6quence consid6rer
qu'une partie du produit de la vente a 6t6 versbe A
l'intim6e A titre de compensation A l'6gard de biens
d6truits. Cet argument a 6t6 plaid6 devant la Cour
d'appel f6d6rale et voici en quels termes le juge
Urie, parlant au nom de la Cour, en a dispos6:

Nous estimons que le sous-alin6a 20(5)c)(ii) ne s'ap-
plique pas en l'esp~ce. A notre avis, on doit entendre par
icompensationb A l'6gard de biens qui on &6 endomma-
g6s, ad6truits*, spris ou (l6s6sD, le montant requ ou A
recevoir d'un tiers qui a endommag6, d6truit, pris ou 16s6
les biens du contribuable*. L'appelante ayant vendu son
terrain d6barrass6 de tous bAtimentso, le prix de vente
repr6sentait A notre avis le prix du terrain et aucune
partie ne peut en 8tre consid6r6e comme une (compensa-
tion* A l'6gard d'un bitiment que l'appelante a dAi faire
d6molir entre la signature du contrat de vente et son
ex6cution dans les conditions stipul6es.

Avec 6gards, ce raisonnement dispose compl6te-
ment de l'argument et je l'adopte.

L'appelante soutient en outre que l'al. 20(6)g)
de la Loi de l'impt sur le revenu donne le droit de
r6partir le produit de la vente entre le terrain et
I'6difice:

(6) Pour l'ex6cution du pr6sent article et des r6gle-
ments 6tablis selon l'alin6a a) du paragraphe (1) de
l'article 11, les r~gles suivantes s'appliquent:

g) lorsqu'un montant peut tre raisonnablement con-
sid6r6 comme 6tant en partie la cause ou consid6ra-
tion pour la disposition de biens d'un contribuable,
susceptibles de d6pr6ciation et appartenant A une
cat6gorie prescrite, et comme 6tant en partie la cause
ou consid6ration pour d'autre chose, la fraction du

* En l'occurrence, I'appelante, 6tant oblig6e de mettre fin A
son entreprise sur les lieux, a fait volontairement d6molir le
bitiment afin de vendre le terrain de la fagon la plus avanta-
geuse possible.
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tion shall be deemed to be the proceeds of disposition
of depreciable property of that class irrespective of the
form or legal effect of the contract or agreement; and
the person to whom the depreciable property was
disposed of shall be deemed to have acquired the
property at a capital cost to him equal to the same
part of that amount;

There are two fatal obstacles to the application of
this subsection of s. 20 to the facts of this case.
Firstly, it is argued by the appellant that demoli-
tion is equal to disposition and counsel for the
respondent accepts this submission. However, that
is not the end of the problem. In the opening
portions of rule (g), provision is made for the
allocation of so much of the consideration as can
reasonably be regarded as being in part the con-
sideration for the disposition of depreciable prop-
erty and for the allocation otherwise of that part of
the consideration which can be reasonably regard-
ed as having been paid for "something else". The
rule therefore applies to the situation where the
taxpayer has disposed of two types of property,
first depreciable property and secondly, something
else. When this factual situation occurs, the rule
then permits the allocation of that part of the
consideration received in the total transaction to
depreciable assets as "can reasonably be regarded
as being in part the consideration for disposition of
depreciable property of a taxpayer". The rule does
not permit the Minister to characterize a transac-
tion as one which could reasonably be regarded as
being in part the sale of depreciable property and
in part the sale of something else. The rule oper-
ates only as a second stage, the first stage being
the agreement or valid determination that the sale
involves both a sale of depreciable property and a
sale of something else. Here the contract
demonstrably relates only to the sale of vacant
land. There is no contractual reference to depre-
ciable property and no bill of sale or other transfer,
deed, or assignment was delivered on closing relat-
ing to any depreciable asset. Only the deed convey-
ing the land on which no buildings were then
located, was delivered upon receipt of the consider-
ation of $280,000.

montant qui peut 8tre raisonnablement consid6r6e
comme 6tant la cause ou consid6ration de cette dispo-
sition est cens6e 8tre le produit de la disposition de
biens susceptibles de d6pr6ciation appartenant A cette
cat6gorie, ind6pendamment de la forme ou de l'effet
juridique du contrat ou de la convention; et la per-
sonne envers qui on a dispos6 des biens susceptibles de
d6pr6ciation est r6put6e avoir acquis les biens A un
cofit en capital, pour elle, 6gal A la m~me fraction de
ce montant;

Deux obstacles infranchissables s'opposent A l'ap-
plication de cet alin6a de l'art. 20 en l'espece.
Premibrement, I'appelante all6gue que d6molition
et disposition s'6quivalent et l'avocat de l'intim6e
se dit du m~me avis. Cela ne r6gle toutefois pas la
question. L'alin6a g) pr6voit, au d6but, I'allocation
du montant de la consid6ration qui peut raisonna-
blement 8tre consid6r6 comme vers6 pour la dispo-
sition d'un bien susceptible de d6pr6ciation et, par
ailleurs, I'allocation de la partie de la consid6ration
qui peut raisonnablement 6tre consid6r6e comme
vers6e pour ((d'autre chose)). La r6gle s'applique
donc au cas oa le contribuable a dispos6 de deux
genres de biens, soit premibrement d'un bien sus-
ceptible de d6pr6ciation et, deuxibmement d'autre
chose. Dans un tel cas, la r6gle permet I'allocation,
aux biens susceptibles de d6pr6ciation, du montant
de la consid6ration totale ((qui peut 8tre raisonna-
blement consid6r6 comme 6tant en partie la cause
ou consid6ration pour la disposition de biens d'un
contribuable, susceptibles de d6pr6ciations. La
rbgle n'autorise pas le Ministre A dire d'une op6ra-
tion qu'elle peut raisonnablement 8tre consid6r6e
comme constituant en partie la vente d'un bien
susceptible de d6pr6ciation et en partie la vente
d'autre chose. La r6gle ne s'applique qu'A une
deuxibme 6tape, la premiere 6tant celle de la con-
vention ou de la d6termination valide du double
objet de la vente, c.-A-d. la vente d'un bien suscep-
tible de d6pr6ciation et la vente d'autre chose. En
l'esp6ce, il est 6vident que le contrat ne porte que
sur la vente d'un terrain vague. 11 n'y est aucune-
ment question d'un bien susceptible de d6pr6cia-
tion et aucun acte de vente ou autre acte de
cession, de transfert ou contrat ayant trait A un
bien susceptible de d6pr6ciation n'a 6t6 pass6 lors
de la signature de l'acte de vente. L'unique docu-
ment est l'acte de vente du terrain, alors vague, en
contrepartie de la somme de $280,000.
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The second obstacle to the applicability of rule
(g) when bare demolition occurs with nothing
more arises from the portion of the rule appearing
after the semicolon, which provides:
; and the person to whom the depreciable property was
disposed of shall be deemed to have acquired the prop-
erty ...

Grammatically, the depreciable property there
referred to is the same depreciable property as
referred to in the opening of rule (g), and the past
tense "was disposed of" likewise refers back to the
"disposition" mentioned in the second line of the
opening part of rule (g). Thus it seems abundantly
clear that for the purposes of the invocation of rule
(g), the disposition in question must be bilateral
and include both a disposer and "the person to
whom the depreciable property was disposed of",
whether or not such person may thereupon become
entitled to any capital cost allowance under the
Act. Here the demolition involved no recipient, at
least as regards the hospital. It may conceivably be
argued that the taxpayer disposed of the building
by selling it to the demolition contractor and the
proceeds of sale would at the most be the saving
effected by the taxpayer in avoiding the cost of
tearing the building down himself. This is rather
fanciful, and in any case, would not advance the
position of the appellant. In both form and sub-
stance, the disposition here, in the bilateral sense,
relates only to vacant land.

It is well before proceeding further with the
submissions made before this Court, to point out
that we are not here concerned with disposition
only, but with the "proceeds of disposition", for it
is that quantity which is applied against the unde-
preciated capital cost by way of deduction which
sequentially determines the amount of capital cost
allowance to which the respondent will thereafter
be entitled; and hence will influence its tax obliga-
tion. Under s. 20(5)(b) it is provided:

(5) In this section and regulations made under para-
graph (a) of subsection (1) of section 11,

(b) "disposition of property" includes any transaction
or event entitling a taxpayer to proceeds of disposition
of property;

[Underlining added]

Le second obstacle A l'application de la r6gle
6nonc6e A l'al. g) en cas de d6molition pure et
simple vient de la partie de la r6gle qui suit le
point-virgule et selon laquelle:

; et la personne envers qui on a dispos6 des biens
susceptibles de d6pr6ciation est r6put6e avoir acquis les
biens ...

Pour des raisons grammaticales, le bien susceptible
de d6pr6ciation dont il est question est le mime
que celui mentionn6 au d6but de l'al. g) et, de
m8me, I'emploi du pass6 (a dispos6p s'explique par
le renvoi A la (disposition) mentionn6e dans la
troisibme ligne de I'al. g). II me semble donc
6vident qu'aux fins de l'application de l'al. g), la
disposition doit 6tre bilat6rale et impliquer un
vendeur et (la personne envers qui on a dispos6 des
biens susceptibles de d6pr6ciations, que cette per-
sonne ait ou non droit A une allocation A l'6gard du
cofit en capital en vertu de la Loi. En l'esp6ce, la
d6molition n'6tait pas une disposition envers une
personne, du moins en ce qui concerne I'h6pital.
On pourrait pr6tendre que le contribuable a dis-
pos6 de l'6difice en le vendant aux d6molisseurs et
que le produit de la vente correspond A I'6conomie
dont profite le contribuable en ne d6molissant pas
lui-m8me l'6difice. Ce serait un argument plut~t
fantaisiste qui, de toute fagon, n'aide aucunement
l'appelante. Dans la forme et au fond, la disposi-
tion en l'esp~ce, au sens bilat6ral du terme, ne
porte que sur un terrain vague.

11 convient, avant de poursuivre l'6tude des argu-
ments soumis A la Cour, de souligner que la ques-
tion ne porte pas seulement sur une disposition
mais 6galement sur le produit d'une disposition),
car c'est ce montant qui, d6duit du cofit en capital
non d6pr6ci6, servira A d6terminer le montant de
l'allocation A l'6gard du cofit en capital A laquelle
l'intim6e a droit et qui influencera son fardeau
fiscal. L'alin6a 20(5)b) dispose:

(5) Dans le pr6sent article et dans les r6glements
6tablis en ex6cution de l'alin6a a) du paragraphe (1) de
I'article 11, I'expression

b) adisposition de bienso comprend toute op6ration ou
tout 6v6nement donnant droit au contribuable au
produit d'une disposition de biens;

FC'est moi aui soulignel
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Demolition of a building does not in ordinary
parlance or arrangements produce an entitlement
in the owner to proceeds of disposition where the
demolition is carried out by that owner. It may be
argued in these circumstances that when the
respondent so ordered his affairs as to be able to
sign a contract obligating it to remove the building
and thereafter did remove the building, demolition
was indeed an "event entitling a taxpayer to pro-
ceeds of disposition . . ." of the building. The tax-
payer has covenanted only to deliver on closing
"vacant possession of real property . . . clear of all
buildings". It was open to the respondent to trans-
port the building as a unit to other property with-
out any claim for adjustment or breach of contract
by the purchaser. Similarly, it was open to the
respondent, as indeed it may well have done, to
remove some or all of the fixtures installed in the
building for the conduct of the business of the
taxpayer. Again such removal would entail no
adjustment on closing or damages for breach of
contract. This is factually the reverse of the Aber-
deen case, infra, where in order to sell one asset,
the taxpayer was required by contract to liquidate
another. In my view of these facts there has been
no "disposition of property" within the meaning of
that expression as it is employed in s. 20(5). We
are here, of course, dealing with a taxation statute
and a clear and unambiguous wording would be
required in the Act to support the appellant's
submission with reference to s. 20(5).

The appellant made reference in the course of
argument to the decision of this Court in Her
Majesty The Queen v. Compagnie Immobilibre
BCN Limitel, pronounced on February 6, 1979,
wherein reference is made to some aspects of the
capital cost provisions in the Income Tax Act. In
that case, however, the taxpayer conveyed the
building in question to a third party by an
emphyteutic lease for the purpose of enabling the
third party to whom the building was so conveyed
to demolish it and to build a new building on the
lands in question. Mr. Justice Pratte, in giving
judgment for the Court, said:

The Transportation Building which was in the full
ownership of respondent was conveyed by it to the

1[1979] 1 S.C.R. 865.

En r6gle g6nbrale, la d6molition d'un 6difice ne
donne pas au propri6taire un droit A un produit de
disposition lorsque c'est lui qui fait effectuer la
d6molition. En l'esp6ce, on peut pr6tendre que la
signature d'un contrat obligeant l'intim6e A d6mo-
lir l'6difice, ce qui fut fait, transforme la d6moli-
tion en un (6v6nement donnant droit au contribua-
ble au produit d'une disposition . . . de l'6difice.
Le contribuable s'est engag6 A livrer, A la signature
de l'acte de vente, da possession de l'immeuble ...
d6barrass6 de tous bitiments*. II avait donc la
possibilit6 de faire d6m6nager l'6difice sur un
autre terrain sans s'exposer A une demande de
rajustement du prix ou A une action pour violation
du contrat de la part de l'acheteur. De meme,
l'intimbe pouvait fort bien conserver la totalit6 ou
une partie de l'6quipement install6 dans l'6difice
pour exploiter son commerce sans pour autant
s'exposer A un rajustement du prix A la signature
ou A des dommages-int6r8ts pour violation du con-
trat. C'est en fait le contraire qui s'est produit dans
l'affaire Aberdeen, ci-dessous, ofi pour vendre un
bien, le contribuable devait, aux termes d'un con-
trat, en liquider un autre. A mon avis, les faits ne
correspondent pas A une (disposition de biens, au
sens de cette expression au par. 20(5). Le texte A
l'6tude est une loi fiscale et il faudrait y trouver un
libell6 clair et sans 6quivoque pour retenir l'argu-
ment de l'appelante au sujet du par. 20(5).

Au cours des plaidoiries, I'appelante a invoqu6
l'arrt de cette Cour dans l'affaire Sa Majesti La
Reine c. Compagnie Immobilibre BCN Limitie,
prononc6 le 6 f6vrier 1979, oii certaines disposi-
tions de la Loi de l'imp6t sur le revenu relatives A
l'allocation A l'6gard du cofat en capital ont 6t6
6tudi6es. Toutefois dans cette affaire, le contribua-
ble avait c6d6 l'6difice A un tiers par bail emphy-
t~otique afin de permettre A ce dernier de d6molir
l'6difice c6d6 et d'en construire un nouveau au
mime endroit. Le juge Pratte a d6clar6 au nom de
la Cour:

En janvier 1965, l'intim6e a c6d6 i la Soci6t6, aux
termes du second bail, I'6difice Transportation dont elle

1[1979] 1 R.C.S. 865.
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Soci6t6 in January 1965 under the second lease and it
was immediately demolished.

The nature of the transaction in that case was thus
quite different from that in the appeal now before
this Court.

The appellant found support for its principal
submission with reference to the true substance of
the transaction of sale here before the Court in the
decision of the House of Lords in Aberdeen Con-
struction Group Ltd. v. Inland Revenue
Commissioners2. There the taxpayer sold its
shares in a subsidiary corporation for a sale price
of £250,000 which was some £136,000 in excess of
its cost of acquiring those shares ten years earlier.
In the meantime, the subsidiary had incurred sub-
stantial losses made good in part by loans from the
taxpayer totalling £500,000 at the time of the sale
of its shares in the subsidiary. Under the terms of
the contract of sale relating to these shares, the
taxpayer as a condition of the sale agreed to
"waive the loan" of £500,000. The taxpayer chal-
lenged the assessment for the "profit" of 1136,000
on the grounds that in order to realize the proceeds
of sale, the taxpayer incurred a loss of the capital
advanced to the subsidiary of £500,000. Lord Wil-
berforce describes the factual basis for the transac-
tion at p. 651 as follows:

At March 10, 1971, on the basis of Rock Fall's draft
balance sheet at December 31, 1970, the Rock Fall
shares had little or no value: certainly they could not be
worth par; still more certainly they could not be worth
12 each, a value they would have to possess if a price of
£250,000 was to be justified. On the other hand, if the
debt of £500,000 were to be removed the position would
be very different: there would be tangible assets and tax
losses which might well be of considerable value to a
purchaser. The agreement of March 10, 1971, is drafted
so as to deal with this situation; it does so by paragraph
1, "Aberdeen waive the loan." I can only read this as a
contractual provision to be performed by the sellers of
the shares: in other words, leaving aside the subsidiary
matters dealt with in the other clauses, the contract is
that (1) the appellants shall transfer the shares and
waive the loan, (2) Westminster will pay £250,000. The
effect of this is that Westminster was paying

2 [1978] 2 W.L.R. 648.

6tait l'unique propri6taire et, conform6ment au contrat,
la Soci6t6 a d6moli l'6difice.

L'opbration A l'6tude dans cette affaire est donc
bien diff6rente de celle qui nous occupe en
I'esp~ce.

L'appelante a fond6 son principal argument
relatif A la nature vbritable du contrat de verite A
l'6tude en l'esp6ce sur la d6cision de la Chambre
des lords dans l'affaire Aberdeen Construction
Group Ltd. v. Inland Revenue Commissioners2
Dans cette affaire, le contribuable avait vendu ses
actions dans une filiale au prix de 1250,000, soit
136,000 de plus que le cotlt d'acquisition des
m6mes actions dix ans auparavant. Dans l'inter-
valle, la filiale avait subi d'importantes pertes en
partie compensbes par des pr~ts du contribuable,
qui, au moment de la vente de ses actions dans la
filiale, totalisaient £500,000. Aux termes du con-
trat de vente des actions, le contribuable s'enga-
geait A [TRADUCTION] arenoncer au rembourse-
ment du prite de 1500,000. Le contribuable a
contest6 la cotisation relative aux b6n6fices* de
136,000 au motif que pour r6aliser ce profit, il
avait perdu le montant en capital de £500,000
avanc6 A la filiale. Voici en quels termes lord
Wilberforce d6crit les faits A la base de la transac-
tion (A la p. 651):

[TRADUCTION] Le 10 mars 1971, aprbs le bilan provi-
soire de Rock Fall, en date du 31 d6cembre 1970, les
actions de cette dernibre ne valaient A peu pres rien: elles
ne valaient certainement pas le pair; il est encore plus
certain qu'elles ne valaient pas les £2 chacune qu'elles
aurient di valoir pour justifier le prix de £250,000. En
revanche, si on annulait la dette de f500,000, la situa-
tion s'ambliorait considirablement: il y avait des actifs
corporels et des pertes susceptibles d'avoir aux fins
d'impit une valeur considbrable pour l'acheteur. La
convention du 10 mars 1971 tient compte de cette
situation; I'article 1 (Aberdeen renonce au rembourse-
ment du prit, en t6moigne. A mon avis, il ne peut s'agir
lI que d'une disposition contractuelle devant 8tre ex6cu-
t6e par les vendeurs des actions: en d'autres mots,
abstraction faite des points accessoires r6gl6s dans les
autres clauses, le contrat pr6voit (1) que les appelantes
doivent transf6rer les actions et renoncer au rembourse-

2 [1978] 2 W.L.R. 648.
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1250,000 not only for the shares, but for the composite
obligation undertaken by the appellants. If this is right,
in order to ascertain what Westminster was paying and
the appellants receiving for their shares, an apportion-
ment would have to be made of the sum of £250,000
between these two obligations.

Unlike the case now before the Court, the value
of the asset being sold by the taxpayer was
enhanced by the performance of the condition that
the loan be waived, and it mattered not whether
the formal waiver occurred before or after the
closing. The taxpayer here did not increase the
value of the real estate by clearing the land of
buildings except to the extent that it would have
saved the purchaser the $750 fee for demolition
which I have mentioned. At most, the purchaser
would have an action for breach of contract
against the vendor for failure to clear the land with
damages amounting to $750 (and perhaps dam-
ages for delay thereby occasioned). In the Aber-
deen case, supra, the shares as found by the House
of Lords had little or no value unless the vendor
waived the loan and thereby freed the subsidiary,
whose shares were the subject of the contract for
sale, of the burden of repayment. Lord Fraser at p.
657 put it this way:

The contract was not for the purchase of shares in a
company whose loan capital had already been extin-
guished, but was for the purchase of shares on condition
that the seller also undertook to extinguish the loan.

The Law Lords dissenting (Viscount Dilhorne and
Lord Russell of Killowen) took the view that the
sale was of shares only and no apportionment of
price between the shares and the waiver could be
made and therefore the £250,000 was referrable
alone to the transfer of the shares. Far from
supporting the appellant, the Aberdeen case,
supra, in my view, underlines the submissions of
the respondent that the sale of the land here was
independent of and entirely free from any associa-
tion with the prior existence of the building.

The appellant argues that it is an unfair and
unrealistic result that the taxpayer is, after this

ment du pr8t et (2) que Westminster paiera £250,000.
Le r6sultat est que Westminster payait £250,000 non
seulement pour les actions mais 6galement pour le
double engagement pris par les appelantes. En cons6-
quence, pour 6valuer le v6ritable montant pay6 par
Westminster pour les actions et requ par les appelantes,
il faut r6partir la somme de £250,000 entre ces deux
obligations.

Contrairement A la pr6sente affaire, la valeur du
bien vendu par le contribuable 6tait augment6e par
l'ex6cution de la condition relative au non-rem-
boursement du pr~t. Il importait peu que la renon-
ciation au remboursement ait 6t6 effectu6e avant
ou aprbs la signature de l'acte de vente. En l'es-
p6ce, le contribuable n'a pas augment6 la valeur
du terrain en le d6barrassant des bitiments, sauf
dans la mesure oii il permettait A l'acheteur d'6co-
nomiser un montant de $750 pour la d6molition.
Au plus, l'acheteur aurait pu poursuivre le vendeur
pour violation de contrat en invoquant le d6faut de
ce dernier de livrer un terrain vague, les dommages
ne pouvant, en ce cas, exc6der $750 (et peut-etre
un montant suppl6mentaire pour le retard occa-
sionn6). Dans l'affaire Aberdeen, pr6cit6e, la
Chambre des lords a conclu que les actions ne
valaient presque rien A moins que le vendeur ne
renonce A exiger le remboursement du pr6t et ne
libbre la filiale dont les actions faisaient l'objet du
contrat de vente, de son obligation de rembourser.
Voici en quels termes s'est exprim6 lord Fraser (A
la p. 657):
[TRADUCTION] Le contrat ne visait pas I'achat d'actions
dans une compagnie dont l'emprunt en capital 6tait d6jA
6teint mais visait plut6t l'achat d'actions A la condition
que le vendeur s'engage A annuler l'emprunt.

Les lords juges dissidents (le vicomte Dilhorne et
lord Russell of Killowen) ont estim6 que la vente
visait uniquement les actions, qu'il 6tait impossible
de r6partir le prix entre les actions et la renoncia-
tion et, en cons6quence, que la somme de £250,000
ne se rapportait qu'au transfert des actions. A mon
avis, au lieu d'6tayer la th6se de l'appelante, l'arrat
Aberdeen appuie plut6t I'argument de l'intim6e
selon lequel la vente du terrain n'avait aucun lien
ni rapport avec l'6difice.

L'appelante pr6tend qu'il est injuste et irr6aliste
que le contribuable ait droit, aprbs l'opbration, A
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transaction is complete, entitled to take the sale
proceeds, free of any claim for recaptured capital
cost allowance. Mutuality of tax treatment of par-
ties to the same transaction, or even the avoidance
of double taxation have never been principles with
which the draftsmen of taxing statutes have ever
regarded themselves as saddled. Indeed, "fairness
and realism" have never been the governing cri-
teria for the interpretation of taxing statutes. Lord
Cairns in Partington v. Attorney-GeneralP at p.
122 put it this way:

I am not at all sure that, in a case of this kind-a fiscal
case-form is not amply sufficient; because, as I under-
stand the principle of all fiscal legislation, it is this: if
the person sought to be taxed comes within the letter of
the law he must be taxed, however great the hardship
may appear to the judicial mind to be. On the other
hand, if the Crown, seeking to recover the tax, cannot
bring the subject within the letter of the law, the subject
is free, however apparently within the spirit of the law
the case might otherwise appear to be. In other words, if
there be admissible, in any statute, what is called equita-
ble construction, certainly such a construction is not
admissible in a taxing statute where you simply adhere
to the words of the statute.

For these reasons I therefore would dismiss the
appeal with costs.

The judgment of Pigeon and Beetz JJ. was
delivered by

PIGEON J. (dissenting)-Malloney's Studio
Limited (the "taxpayer") operated a restaurant in
a building of which it was the owner in downtown
Toronto. In 1963, it was informed that the land on
which the building stood was required by the
Women's College Hospital, a corporation which
had expropriation powers in respect of this land.
The taxpayer thereupon negotiated with one
Murray Bosley, a real estate agent acting for the
hospital. In view of the sale of the property on the
basis of the value of the whole to the owner, Bosley
offered $250,000. The taxpayer offered to sell for
$300,000. Then, on September 4, 1963, it accepted
an offer of $280,000. The agreement of purchase
and sale signed on that date provides:

(1869), L.R. 4 H.L. 100.

un produit de disposition non grev6 d'une r6cup&-
ration de l'allocation A l'6gard du corit en capital.
La r6procit6 du traitement fiscal appliqu6e aux
parties A une m6me op6ration, ou meme le fait
d'6viter une double imposition n'ont jamais consti-
tu6 des principes par lesquels les r6dacteurs de lois
fiscales se sentent li6s. En fait, (la justice et le
r6alisme n'ont jamais constitu6 un critbre domi-
nant d'interpr6tation des lois fiscales. A ce sujet,
voici ce qu'a d6clar6 lord Cairns dans Partington v.
Attorney-General3, A la p. 122:

[TRADUCTION] Je ne suis pas du tout certain que, dans
un cas de ce genre-une affaire fiscale-la forme ne soit
pas largement suffisante; en effet, selon moi, le principe
A la base de toute mesure fiscale est le suivant: si la
personne qu'on cherche A assujettir A la taxe tombe sous
le coup de la lettre de la loi, elle doit y 6tre assujettie, si
dur que cela puisse paraitre au juge. Par contre, si le
fisc, en tentant de recouvrer la taxe, ne peut 6tablir que
la personne tombe sous le coup de la lettre de la loi, elle
en est exempte, meme si en apparence le cas peut
sembler cadrer avec l'esprit de la loi. En d'autres termes,
s'il est possible de donner A certaines lois une interpr6ta-
tion 6quitable, cela ne peut se faire dans le cas d'une loi
fiscale o6l il faut simplement s'en tenir A la lettre.

Pour ces motifs, je suis d'avis de rejeter le
pourvoi avec d6pens.

Le jugement des juges Pigeon et Beetz a 6t6
rendu par

LE JUGE PIGEON (dissident)-Malloney's
Studio Limited (le econtribuables) exploitait un
restaurant dans un immeuble dont il 6tait propri&-
taire au centre-ville de Toronto. En 1963, le
Women's College Hospital qui avait le droit de
l'exproprier, lui a fait part de son intention d'ac-
qu6rir le terrain sur lequel se trouvait l'6difice. Le
contribuable est donc entr6 en pourparlers avec un
nomm6 Murray Bosley, un agent immobilier agis-
sant pour le compte de l'h6pital. En 6tablissant le
prix de vente du bien selon sa valeur globale pour
le propri6taire, Bosley a offert $250,000. Le con-
tribuable a fait une contre-offre de $300,000. Puis,
le 4 septembre 1963, il accepta une offre de $280,-
000. La promesse de vente sign6e le m~me jour
stipule:

3 (1869), L.R. 4 H.L. 100.
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This transaction of purchase and sale is to be completed
on or before the Ist day of July 1964 on which date
vacant possession of the real property is to be given to
the Purchaser clear of all buildings. [What I have
underlined is typewritten on the printed form.]

On October 11, 1963, the taxpayer executed
with a contractor a contract for the demolition of
the building for the price of $750. This contract
contained the following stipulation:
In addition to the stated price, all salvageable materials
shall belong to the CONTRACTOR ...

It called for the work to be completed by July 1,
1964, this being the delivery date fixed in the
agreement of sale, but the taxpayer obtained an
extension to November 1964. The deed of sale was
then executed dated 29 October 1963 and was
registered on November 17, 1964. In the mean-
time, the taxpayer had acquired another property
in the vicinity and had renovated it to make it
suitable for its purposes.

The question which arises is whether any part of
the selling price of $280,000 is attributable to the
building for capital cost allowance purposes under
the provisions of para. 20(6)(g) of the Income Tax
Act (R.S.C. 1952, c. 148 as amended):

(g) where an amount can reasonably be regarded as
being in part the consideration for disposition of
depreciable property of a taxpayer of a prescribed
class and as being in part consideration for something
else, the part of the amount that can reasonably be
regarded as being the consideration for such disposi-
tion shall be deemed to be the proceeds of disposition
of depreciable property of that class irrespective of the
form or legal effect of the contract or agreement; and
the person to whom the depreciable property was
disposed of shall be deemed to have acquired the
property at a capital cost to him equal to the same
part of that amount;

Under the decision of this Court in Stanley v.
M.N.R. 4 it is clear that, if the taxpayer had sold

4 72 D.T.C. 6004, aff'g 69 D.T.C. 5286, 67 D.T.C. 700.

[TRADUCTION] L'op6ration d'achat et de vente doit 8tre
men6e A bonne fin le le juillet 1964 au plus tard, date A
laquelle l'acheteur doit 8tre mis en possession de l'im-
meuble, d6barrass6 de tous bAtiments. [Les mots que j'ai
soulign6s sont dactylographi6s sur la formule imprim6e.]

Le 11 octobre 1963, le contribuable a conclu
avec un entrepreneur un contrat de d6molition de
I'6difice pour le prix de $750. Le contrat pr6voyait:

[TRADUCTION] Outre le prix sp6cifi6, I'ENTREPRE-
NEUR conservera tous les mat6riaux r6cup6rables ...

Le travail devait 8tre termin6 le ler juillet 1964,
soit la date de livraison fix6e au contrat de vente,
mais le contribuable a obtenu une prorogation de
d6lai jusqu'en novembre 1964. L'acte de vente a
donc 6t6 sign6 le 29 octobre 1963 et enregistr6 le
17 novembre 1964. Dans l'intervalle, le contribua-
ble avait achet6 une autre propri6t6 dans les envi-
rons et l'avait r6nov6e pour l'adapter A son
commerce.

II s'agit en l'esp6ce de d6terminer si, aux fins du
calcul de l'allocation A l'6gard du cofit en capital
en vertu de l'al. 20(6)g) de la Loi de l'imp6t sur le
revenu (S.R.C. 1952, chap. 148 et modifications),
une partie quelconque du prix de vente de $280,-
000 est attribuable A l'6difice:

g) lorsqu'un montant peut etre raisonnablement con-
sid6r6 comme 6tant en partie la cause ou consid6ra-
tion pour la disposition de biens d'un contribuable,
susceptibles de d6pr6ciation et appertenant A une
cat6gorie prescrite, et comme 6tant en partie la cause
ou consid6ration pour d'autre chose, la fraction du
montant qui peut 8tre raisonnablement consid6r6e
comme 6tant la cause ou consid6ration de cette dispo-
sition est cens6e 8tre le produit de la disposition de

* biens susceptibles de d6pr6ciation appartenant A cette
cat6gorie, ind6pendamment de la forme ou de l'effet
juridique du contrat ou de la convention; et la per-
sonne envers qui on a dispos6 des biens susceptibles de
d6pr6ciation est r6put6e avoir acquis les biens A un
cofit en capital, pour elle, 6gal A la m8me fraction de
ce montant;

Vu l'arr8t de cette Cour dans Stanley c.
M.R.N.4, il est clair que si le contribuable avait

4 72 D.T.C. 6004, confirmant 69 D.T.C. 5286, 67 D.T.C.
700.
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the whole property to the hospital, a part of the
sale price corresponding to the value of the build-
ing to the seller would have to be regarded as
being the consideration for its disposition,
although this building was of no value to the buyer
and was intended to be demolished immediately.
The question that arises in the present case is
whether it makes a difference that the vendor
contracted to have the building removed before
delivery of the land so as to deliver it bare.

Dub6 J. hearing the case by trial de novo in the
Federal Court, on appeal from the Tax Appeal
Board (71 D.T.C. 551) held in effect that it made
no difference and that $80,000 should be regarded
as consideration for the disposition of depreciable
property (75 D.T.C. 5377). This judgment was
reversed by the Federal Court of Appeal (78
D.T.C. 6278) hence the present appeal by leave of
this Court.

In my view, Dub6 J. reached the proper conclu-
sion. There is no doubt that the taxpayer made a
disposition of its building; the only question is
whether it disposed of it by its agreement of sale of
the land or by its demolition contract with a
wrecker. I cannot agree with the Court of Appeal
that the taxpayer did not make a disposition of the
building by the agreement of sale because this
agreement called for delivery of the bare land and
therefore reserved the building to its owner. This is
to overlook an essential aspect, the nature of the
property which was the subject matter of the
operation. All the taxpayer owned was land, it did
not own the building otherwise than as part of the
freehold. This structure could not remain a build-
ing apart from the land. It could have remained a
building only if the owner had retained an interest
in the land which, of course, was exactly what was
not intended.

By contracting to deliver the land without the
building the taxpayer in effect contracted to turn
this part of the realty into personalty. This
destroyed the building as such, that is, as a piece
of real estate. As a result of the agreement of sale

vendu toute la propri6t6 l'hopital, une partie du
prix de vente correspondant A la valeur de l'6difice
pour le vendeur devrait 8tre consid6r6e comme
vers6e en considbration de la disposition de l'6di-
fice, meme si celui-ci n'avait aucune valeur pour
l'acheteur et devait 8tre d6moli immbdiatement. 11
faut se demander s'il y a lieu ici d'6tablir une
distinction du fait que le vendeur s'6tait engag6
par contrat A faire d6molir l'6difice pour livrer un
terrain vague.

Le juge Dub6, qui a entendu l'affaire par voie de
procks de novo en Cour f6d6rale, en appel de la
Commission de r6vision de l'imp~t (71 D.T.C.
551), a jug6 qu'il n'y avait pas lieu de faire pareille
distinction et qu'on devait consid6rer qu'un mon-
tant de $80,000 avait 6t6 vers6 en consid6ration de
la disposition d'un bien susceptible de d6pr6ciation
(75 D.T.C. 5377). La Cour d'appel f6d6rale a
infirm6 ce jugement (78 D.T.C. 6278), d'ofi le
pr6sent pourvoi, interjet6 sur autorisation de cette
Cour.

A mon avis, la conclusion du juge Dub6 est
juste. Il ne fait aucun doute que le contribuable a
dispos6 de son 6difice; il s'agit uniquement de
d6terminer s'il en a dispos6 par le contrat de
promesse de vente du terrain ou par le contrat de
d6molition pass6 avec le d6molisseur. Je ne puis
me rallier A la conclusion de la Cour d'appel que le
contribuable n'a pas dispos6 de l'6difice par le
contrat de promesse de vente parce que ce contrat
pr6voyait la livraison d'un terrain vague et laissait
donc l'6difice A son propri6taire. Cette conclusion
ne tient pas compte d'un 616ment essentiel, en
l'occurrence la nature du bien faisant l'objet de
l'op6ration. Tout ce dont le contribuable 6tait pro-
pri6taire 6tait un immeuble, son droit de propri6t6
sur I'6difice 6tait l'accessoire de son droit de pro-
pri6t6 du fonds. Cette construction ne pouvait
demeurer un 6difice sans le terrain. Elle aurait pu
le demeurer seulement si le propri6taire avait
gard6 un droit sur le terrain, ce qu'on voulait
justement 6viter.

En s'engageant par contrat A livrer le terrain
sans l'6difice, le contribuable s'est en fait engag6 A
convertir cette partie de l'immeuble en bien
meuble. L'6difice ne pouvait donc subsister en tant
que tel, c.-A-d. en tant que bien immeuble. A la
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of the land, the building severed from the land
became an obligation instead of an asset. The
taxpayer having contracted to deliver the land
without it could not even give it away for nothing,
it had to pay for having it removed. This was done
only because, by the agreement of sale, the taxpay-
er was obliged to do so. The buyer was entitled to
specific performance and would have been entitled
to an order from the Court to have the removal
effected at the expense of the vendor if the latter
had failed to do it.

It is therefore incorrect to treat the situation as
if this was an owner who had decided to demolish
a building because it appeared more profitable to
own bare land. The contract with the wrecker was
entered into only after the agreement of sale had
been made. In my view this shows that the con-
sideration for that agreement was really not the
bare land only but also the obligation of making
the land bare, which implied the obligation to
destroy the building as a building.

The taxpayer's building was not like the stamp
mill of the mining licensee in Liscombe Falls Gold
Mining Co. v. Bishop'. That stamp mill was a
chattel, not part of any land. Here we are dealing
with a building of the usual kind which was clearly
part of the land and would effectively be destroyed
as a piece of real estate by being severed. In
Gateway Lodge Ltd. v. M.N.R. 6 Jackett P., as he
then was, said when dealing with buildings on a
leasehold interest, (at p. 5142):

... it seems clear that the appellant's leasehold interest
in the land, of which the buildings formed, in the view of
the law, a part, falls within prescribed class 13 and not
within prescribed class 6. Class 6 extends only to prop-
erty "not included in any other class" that is a building
and the appellant's leasehold interest clearly falls within
class 13.

Here the taxpayer was the owner of the freehold
and therefore the building was part of the land. By
contracting to deliver the bare land the taxpayer

s (1905), 35 S.C.R. 539.
6 (1967] D.T.C. 5138.

suite du contrat de promesse de vente du terrain,
I'6difice, s6par6 du terrain, est devenu une obliga-
tion au lieu d'un actif. Le contribuable s'6tant
engag6 A livrer le terrain sans l'6difice, il n'a m8me
pas pu s'en d6barrasser sans contrepartie; il a dil
payer pour le faire d6molir. Cela est uniquement
di0 au fait que le contribuable s'y 6tait oblig6 par
la promesse de vente. L'acheteur avait le droit
d'exiger l'ex6cution int6grale du contrat et il aurait
pu obtenir un ordre de la Cour afin de faire
enlever 1'6difice aux frais du vendeur en cas de
d6faut de ce dernier.

Il est en cons6quence inexact de consid6rer les
faits comme si le propri6taire avait d6cid6 de
d6molir l'6difice parce que la possession d'un ter-
rain vague lui paraissait plus avantageuse. Le con-
trat avec le d6molisseur n'a 6 conclu qu'aprbs la
passation du contrat de promesse de vente. A mon
avis, cela montre que la consid6ration stipul6e A ce
contrat ne visait pas uniquement le terrain vague
mais 6galement l'obligation de rendre le terrain
vague, ce qui signifiait la destruction de l'6difice
comme bitiment.

L'6difice du contribuable ne peut 8tre assimil6
au bocard du titulaire d'un permis d'exploitation
d'une mine dans Liscombe Falls Gold Mining Co.
c. BishopI. Ce bocard 6tait un bien meuble et ne
faisait partie d'aucun immeuble. Le cas qui nous
occupe porte sur un 6difice normal qui faisait
clairement partie du fonds et qui ne pouvait subsis-
ter en tant que bien immeuble s'il 6tait s6par6 du
terrain. Dans Gateway Lodge Ltd. c. M.R.N.6, le
pr6sident Jackett, maintenant juge en chef de la
Cour f6d6rale, a dit au sujet d'6difices sur un
terrain lou6 (A la p. 5142):
[TRADUCTION] . .. il parait clair que le droit de tenure A
bail de I'appelante sur le terrain dont les 6difices font
partie au regard du droit, rel6ve de la cat6gorie 13 et
non de la cat6gorie 6. La cat6gorie 6 inclut seulement les
biens ((non compris dans aucune autre cat6gorie*,
c'est-A-dire les 6difices; le droit de tenure A bail de
l'appelante tombe donc dans la cat6gorie 13.

En l'espce, le contribuable avait la pleine pro-
pri6t6 du fonds et l'6difice faisait donc partie du
bien immeuble. En s'engageant par contrat A livrer

5 (1905), 35 R.C.S. 539.
6 [1967] D.T.C. 5138.
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effectively contracted to remove the building
therefrom and therefore to turn into personalty.
The demolition contract was not a contract for the
disposition of land but of personalty. That contract
was but a legal consequence of the agreement of
sale, the fulfilment of an obligation undertaken
thereunder. The destruction of the value of the
building did not arise out of that later contract,
but out of the agreement of sale and therefore it
was part of the consideration for which this was
made.

I do not find it necessary to discuss at great
length the definitions of "disposition of property"
and of "proceeds of disposition" in subs. 20(5) of
the Act. So far as relevant, these read:

(b) "disposition of property" includes any transaction
or event entitling a taxpayer to proceeds of disposition
of property;
(c) "proceeds of disposition" of property include

(i) the sale price of property that has been sold,
(ii) compensation for property damaged, destroyed,
taken or injuriously affected, either lawfully or
unlawfully, or under statutory authority or other-
wise,

In the recent judgment of this Court in Her
Majesty The Queen v. Compagnie Immobilibre
BCN Limitie7 , Pratte J. said for the Court:

In the context of s. 20(5), the definitions of "disposi-
tion of property" and "proceeds of disposition" cannot
be said to be exhaustive; these expressions must bear
both their normal meaning and their statutory meaning;
it would be wrong to restrict the former because of the
latter.

In that case, it was held that a building was
disposed of when the land on which it stood was
conveyed by emphyteutic lease with the stipulation
that it be demolished and a new building erected.

I have so far considered the situation only from
the point of view of the legal effects of the opera-
tion, but I do not overlook the words in para. (g)
"irrespective of the form or legal effect of the
contract or agreement". Looking at the matter

[ [1979] 1 S.C.R. 865.

un terrain vague, le contribuable s'est effective-
ment engag6 A en enlever l'6difice et, en cons6-
quence, A le convertir en bien meuble. Le contrat
de d6molition n'avait pas pour objet de disposer
d'un immeuble mais d'un bien meuble. Il n'6tait
qu'une cons6quence juridique du contrat de pro-
messe de vente, I'ex6cution d'une obligation pr6vue
au contrat. L'an6antissement de la valeur de l'6di-
fice ne fut donc pas le r6sultat du contrat de
d6molition mais de la promesse de vente, cette
valeur est donc une partie de la considbration de ce
contrat.

Je n'estime pas n6cessaire de commenter longue-
ment les d6finitions des expressions (disposition de
biens et sproduit d'une disposition* contenues au
par. 20(5) de la Loi. En voici la partie pertinente:

b) %disposition de biens. comprend toute op6ration ou
tout 6v6nement donnant droit au contribuable au
produit d'une disposition de biens;
c) oproduit d'une disposition, de biens comprend

(i) le prix de vente des biens qui ont 6t6 vendus,
(ii) une compensation A I'6gard de biens qui ont 6t6
endommag6s, d6truits, pris ou 16s6s, soit 16gale-
ment, soit ill6galement, ou en vertu d'une autorit6
statutaire ou autrement,

Dans le r6cent arrat de cette Cour, Sa Majestg
La Reine c. Compagnie Immobilibre BCN Limi-
tie7 le juge Pratte a dit au nom de la Cour:

Dans le contexte du par. 20(5), on ne peut considbrer
les d6finitions des expressions adisposition de biens> et
(produit d'une dispositions comme exhaustives; outre le
sens donn6 par la loi, ces expressions conservent leur
sens courant; ce serait une erreur de restreindre ce
dernier A cause du premier.

Dans cet arr~t, la Cour a jug6 qu'il y avait eu
disposition d'un 6difice lorsque le terrain sur lequel
il 6tait sis avait 6t6 c6d6 par un bail emphytbotique
stipulant la d6molition de l'6difice existant et la
construction d'un nouveau.

Je m'en suis tenu jusqu'ici aux effets juridiques
de l'op6ration mais je n'oublie pas les mots conte-
nus A l'al. g) wind6pendamment de la forme ou de
l'effet juridique du contrat ou de la convention)).
De ce point de vue, je ne vois rien qui justifie de

7 [1979] 1 R.C.S. 865.
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from that angle, I fail to see how it can be said
that the value of the building was not part of the
consideration of the agreement of sale, when it is
established without contradiction that the sale
price was arrived at on the basis of the value of the
whole property to the owner; land, building, and
improvements.

For those reasons, I would allow the appeal, set
aside the judgment of the Federal Court of appeal
and restore the judgment at trial with costs
throughout against respondent.

Appeal dismissed with costs PIGEON and
BEETZ JJ. dissenting.

Solicitor for the appellant: R. Tass6, Ottawa.

Solicitors for the respondent: Miller, Thomson,
Sedgewick, Lewis & Healy, Toronto.

consid&rer la valeur de l'6difice comme ne faisant
pas partie de la consid6ration stipul6e A la pro-
messe de vente, lorsque les parties reconnaissent
que le prix de vente a t fix6 sur la base de la
valeur globale du bien (terrain, 6difice et ambliora-
tions) pour le propri6taire.

Pour ces motifs, je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arr8t de la Cour d'appel f6d6-
rale et de r6tablir le jugement de premiere instance
avec d6pens en toutes les cours contre l'intimbe.

Pourvoi rejetg avec dipens, les juges PIGEON et
BEETz dissidents.

Procureur de l'appelante: R. Tass6, Ottawa.

Procureurs de l'intimbe: Miller, Thomson, Sed-
gewick, Lewis & Healy, Toronto.
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Greta Noreen Brule and Air Canada and The
Great-West Life Assurance Company
Appellants;

and

Lois Evelyn Plummer, Executrix of the
Estate of the late Rudolph Joseph Brule,
deceased and Bruxelles Randolph Brule, an
infant under the age of twenty-one years by
his next friend, Denzil Harry Plummer
Respondents.

1978: May 4, 5; 1979: January 23.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson and Beetz JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Insurance - Life insurance - Infants - Preferred
beneficiaries - Illegitimate child preferred beneficiary
within the meaning of s. 164(2) of The Insurance Act,
R.S.O. 1960, c. 190.

The appellant, Greta Noreen Brule, is the widow of
Rudolph Joseph Brule whom she married in 1939. The
spouses separated in 1968. The appellant instituted
alimony proceedings and obtained a judgment in her
favour. From December 1968 until his death in 1973,
Rudolph Joseph Brule lived with the respondent Lois
Evelyn Rochon who thereafter married Denzil Harry
Plummer. The infant respondent is the child of Brule
and Rochon (Plummer).

Brule took out an insurance policy on his life with
Great-West Life in 1957 and designated the appellant as
his beneficiary, the policy being a group policy through
his employer, Air Canada.

In 1973, less than three months prior to his death,
Brule completed a change of beneficiary form naming
the infant respondent as beneficiary and some two
months later made a will naming Lois Evelyn Rochon as
executrix and their son as beneficiary. The will directed
that the proceeds of any insurance policy on his life
should be held in trust as if the proceeds formed part of
the residue of his estate. The appellant did not consent
to the change of beneficiary.

At the time that the policy was taken out The Insur-
ance Act, R.S.O. 1950, c. 183, was the governing statute
and s. 158 thereof stated that "preferred beneficiaries
are the husband, wife, children, adopted children, grand-
children, children of adopted children, father, mother

Greta Noreen Brule et Air Canada et la
Great-West, Compagnie d'assurance-vie
Appelantes;

et

Lois Evelyn Plummer, executrice de la
succession de feu Rudolph Joseph Brule, et
Bruxelles Randolph Brule, un mineur de
moins de vingt et un ans reprisenti ad litem
par Denzil Harry Plummer Intimis.

1978: 4, 5 mai; 1979: 23 janvier.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson et Beetz.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Assurance - Assurance-vie - Mineurs - Bgnfi-
ciaires priviligigs - Enfant illigitime bindficiaire pri-
viligid au sens de I'art. 164(2) de The Insurance Act,
R.S.O. 1960, chap. 190.

L'appelante, Greta Noreen Brule, est la veuve de
Rudolph Joseph Brule qu'elle avait 6pous6 en 1939. Les
6poux se sont s6par6s en 1968. L'appelante a obtenu une
pension alimentaire par jugement. De d6cembre 1968
jusqu'd son d6chs en 1973, Rudolph Joseph Brule a v6cu
avec l'intimbe Lois Evelyn Rochon qui, par la suite, a
6pous6 Denzil Harry Plummer. L'intimb mineur est le
fils de Brule et de Rochon (Plummer).

Dans une police d'assurance-vie contract6e auprbs de
la Great-West en 1957, Brule a d6sign6 l'appelante
comme b6n6ficiaire. I s'agit d'une assurance-groupe
obtenue par son employeur, Air Canada.

En 1973, moins de trois mois avant son d6cks, Brule a
rempli une formule de changement de b6nkficiaire et a
d6sign6 le mineur intim6 comme b6n6ficiaire. Deux mois
plus tard, il a fait un testament dans lequel il a nomm6
Lois Evelyn Rochon ex6cutrice et leur fils mineur b6n6-
ficiaire. Aux termes du testament, le produit de toute
police d'assurance-vie devait 8tre d6tenu en fiducie
comme s'il faisait partie du reliquat de sa succession.
L'appelante n'avait pas consenti au changement de
b6n6ficiaire.

A l'6poque de l'obtention de la police, la loi en vigueur
6tait The Insurance Act, R.S.O 1950, chap. 183, dont
l'art. 158 disait asont b~n6ficiaires privil6gibs le mari, la
femme, les enfants, les enfants adoptifs, les petits-
enfants, les enfants d'enfants adoptifs, le pare, la mere et
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and adopting parents of the person insured." The desig-
nation of a preferred beneficiary resulted in the creation
of a trust and the insured could alter the designation
only within the permitted class without the consent of
the then designated beneficiary.

An application was made to determine whether the
illegitimate child was a preferred beneficiary within the
meaning of s. 164(2) of the Act. Both courts below held
that illegitimate children were so included.

Held (Martland, Pigeon and Beetz JJ. dissenting):
The appeal should be dismissed.

Per Laskin C.J. and Ritchie, Spence and Dickson JJ.:
There is nothing in the history of the legislation in
question, taken alone, to exclude children of the blood of
an insured whether legitimate or not, from the class of
preferred beneficiaries. That adopted children were
added in 1935 is no ground for saying that illegitimate
children should also have been mentioned if they were to
be included. Adopted children without the legal stamp
could not be classed as children at all. Further, there
was nothing to stand in the way of the Court's freedom
to come to its own conclusion on how to construe s.
164(2) of the Act nor was there any social interest that
would be advanced by depriving a parent of the right to
designate a natural child as a preferred beneficiary. It
was not appropriate that an outworn common law
approach should be invoked to deny such a preference.

Per Martland, Pigeon and Beetz JJ. dissenting: In the
context of the history of legislation (the original Act of
1865 referred to "his wife or his wife and children") the
word "children" did not contemplate the illegitimate
children of a woman other than the wife. Furthermore
the common law at that time was that the word "child"
used either in a private document or an Act of Parlia-
ment did not as a rule include an illegitimate child. The
context in which the word "children" appeared in the
earlier legislation as well as in s. 164(2) of the 1950 Act
indicated that the word was not used in the ordinary
meaning now given to it. The word did not stand alone
nor in relation to a "parent". The words used through-
out were "husband, wife, children" and this indicated
that the special privilege of creating a trust was given if
for the benefit of the husband or wife of the insured or
for their children. Brule could not designate his mistress
and to say that he could designate his illegitimate child
would be to ignore the impact of the words "husband,
wife" which precede the word "children".

les parents adoptifs de l'assur6m. Le d6signation d'un
b6n6ficiaire privil6gi6 a pour effet de cr6er une fiducie et
I'assur6 pouvait changer de b6n6ficiaire seulement dans
la cat6gorie prescrite, sans le consentement du b6n6fi-
ciaire qu'il avait d6sign6.

Une requ8te a 6t6 pr6sent6e pour d6terminer si l'en-
fant ill6gitime est un b6n6ficiaire privil6gi6, au sens du
par. 164(2) de la Loi. Les deux tribunaux d'instance
inf~rieure ont statu6 que I'expression comprenait les
enfants ill6gitimes.

Arret (les juges Martland, Pigeon et Beetz 6tant
dissidents): Le pourvoi doit atre rejet6.

Le juge en chef Laskin et les juges Ritchie, Spence et
Dickson: Il n'y a rien dans l'historique de la loi en
question qui, en soi, justifie d'exclure aucun enfant du
sang de l'assur6, 16gitime ou non, de la cat6gorie des
b6n6ficiaires privil6gi6s. Le fait que les enfants adoptifs
soient express6ment inclus depuis 1935 ne signifie pas
que les enfants ill6gitimes devraient 6galement faire
l'objet d'une disposition expresse pour 8tre inclus. Les
enfants adoptifs, sans cette reconnaissance 16gale, ne
pourraient mime pas 8tre mis dans la cat6gorie des
enfants. De plus, il n'y a rien qui vienne entraver la
libert6 de la Cour de parvenir A sa propre d6cision sur
l'interpr6tation du par. 164(2) de la Loi ni d'int6rat
social A priver un pere ou une mbre du droit de d6signer
un enfant naturel comme b6n6ficiaire privil6gi6. Il n'est
pas appropri6 d'invoquer une th6orie de common law
p6rim6e pour lui d6nier ce choix.

Les juges Martland, Pigeon et Beetz, dissidents: Dans
le contexte historique de la loi (la premidre loi, promul-
gu6e en 1865, parlait de ((sa femme, ou de sa femme et
de ses enfants)), le mot oenfants> ne comprend pas les
enfants ill6gitimes d'une femme autre que l'6pouse. En
outre, I'6tat de la common law A cette 6poque 6tait que
le mot oenfants, lorsqu'il 6tait employ6 soit dans un
document priv6 soit dans une Loi du Parlement, n'in-
cluait pas, en rbgle g6n6rale, un enfant ill6gitime. Le
contexte dans lequel le mot cenfants, est employ6 dans
les lois antbrieures de mime que dans le par. 164(2) de
la Loi de 1950 r6vble que ce mot n'est pas employ6 dans
son acception contemporaine. Le mot n'est pas utilis6
seul ni par rapport A un eparents. On le retrouve tou-
jours dans l'expression amari, femme, enfants, et ceci
indique que le privilige sp6cial cr~ant une fiducie a 6t6
donn6 au profit du conjoint de I'assur6 ou de leurs
enfants. Brule ne pouvait pas d6signer sa maitresse et
pr6tendre qu'il peut d6signer son enfant ill~gitime 6qui-
vaut A ne pas tenir compte de la port6e des mots amari,
femme) qui pr6chdent le mot (enfantso.
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[Wojcik v. Anthes Foundry Co. Ltd. (1925), 56
O.L.R. 600, a'ffd (1925), 57 O.L.R. 286; Re Snider,
[19471 4 D.L.R. 326; Montreal West v. Hough [1931]
S.C.R. 113; Re Duffell, Martin v. Duffell, [1950]
S.C.R. 737; Gingell v. The Queen, [1976] 2 S.C.R. 86;
Re White v. Barrett (1973), 35 D.L.R. (3d) 408; Farrell
v. Alexander, [1976] 2 All E.R. 721 referred to.]

APPEAL from a judgment of the Court of
Appeal for Ontario' dismissing an appeal from an
order of Labrosse J.2 on an application to deter-
mine whether the illegitimate child of an insured
was a preferred beneficiary within the meaning of
Part V of The Insurance Act, R.S.O. 1960, c. 190.
Appeal dismissed, Martland, Pigeon and Beetz JJ.
dissenting.

P. C. Thompson for the appellants.

Maurice Gautreau for the respondents.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-This appeal raises a clas-
sic issue in statutory interpretation, one which in
its particulars is of first instance in this Court. Put
shortly (and I shall deal in due course with context
and history), is the word "children" in the specifi-
cation of those who are in the class of preferred
beneficiaries under s. 164(2) of The Ontario In-
surance Act, R.S.O. 1960, c. 190, limited to legiti-
mate children of an insured, or does the word
include all children, whether legitimate or illegiti-
mate? The Courts below, Labrosse J. at first
instance, and a unanimous Ontario Court of
Appeal, held that illegitimate children were
included. The appeal here, brought by leave of this
Court, challenges this conclusion.

The challenge was supported by a strong argu-
ment by Mr. Thompson, counsel for the appellant
but, in my opinion, it fails because I find his initial
submission unacceptable. Counsel for the appel-
lant and counsel for the respondent each began
with the contention that the Court must first look
to the ordinary meaning when construing a word
in a statute. Counsel for the appellant submitted
that ordinarily "child" or "children" in a statute

'(1977), 15 O.R. (2d) 634.
2 (1976), 12 O.R. (2d) 446, 69 D.L.R. (3d) 238.

[Jurisprudence: Wojcik v. Anthes Foundry Co. Ltd.
(1925), 56 O.L.R. 600, conf. par (1925), 57 O.L.R. 286;
Re Snider, [1947] 4 D.L.R. 326; Montrial Ouest c.
Hough, [1931] R.C.S. 113; Re Duffell, Martin c. Duf-
fell, [19501 R.C.S. 737; Gingell c. La Reine, [1976] 2
R.C.S. 86; Re White v. Barrett (1973), 35 D.L.R. (3d)
408; Farrell v. Alexander, [1976] 2 All E.R. 721.]

POURVOI A 1'encontre d'un arrat de la Cour
d'appel de l'Ontario', qui a rejet6 un appel inter-
jet6 d'une ordonnance du juge Labrosse 2 sur une
requete pour d6terminer si l'enfant ill6gitime d'un
assur6 est un b6n6ficiaire privil6gi6 au sens de la
Partie V de The Insurance Act, R.S.O. 1960, chap.
190. Pourvoi rejet6, les juges Martland, Pigeon et
Beetz 6tant dissidents.

P. C. Thompson, pour les appelantes.

Maurice Gautreau, pour les intim6s.

Le jugement de la Cour a 6t6 rendu par

LE JUGE EN CHEF-Ce pourvoi soul~ve un
important probl6me d'interpr6tation l6gislative
relatif A un cas qui se pr6sente pour la premiere
fois devant cette Cour. En peu de mots (je revien-
drai plus loin sur le contexte et I'historique), il
s'agit de d6terminer si le mot aenfants, dans l'6nu-
mbration des b6n6ficiaires privil6gi6s au par.
164(2) de The Insurance Act de l'Ontario, R.S.O.
1960, chap. 190, est limit6 aux enfants l6gitimes
d'un assur6 ou s'il comprend tous les enfants,
l6gitimes ou illgitimes. Le juge Labrosse, en pre-
mitre instance, et la Cour d'appel de l'Ontario, par
un jugement unanime, ont statu6 que l'expression
comprenait les enfants ill6gitimes. Le pr6sent
pourvoi, interjet6 sur autorisation de cette Cour,
conteste cette conclusion.

L'avocat de l'appelante, Me Thompson, a pr6-
sent6 une plaidoirie solide A l'appui de la contesta-
tion, mais, A mon avis, elle est fond6e sur une
pr6misse inacceptable et doit en consequence
6chouer. Les avocats de l'appelante et de l'intimbe
ont tous deux all6gu6 en premier que lorsque la
Cour interprate un mot d'une loi, elle doit d'abord
6tudier son sens ordinaire. L'avocat de l'appelante
soutient qu'ordinairement, les mots Kenfant* ou

'(1977), 15 O.R. (2d) 634.
2 (1976), 12 O.R. (2d) 446, 69 D.L.R. (3d) 238.
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referred to legitimate children only. It was on that
basis that he built the remainder of his argument,
seeking to show by history, by context and by
reference to interpretations of the same word or
words involving similar connotations in other stat-
utes, that there was nothing to show that a wider
meaning was intended.

However, it is undeniable that the ordinary, the
literal meaning of the word "child" is offspring,
the immediate progeny of the mother who bore the
child and of the father with whom the child was
conceived. To say that the word "child", standing
unqualified in a statute, means legitimate child
only is not to take the ordinary meaning, but
rather to take away from it by a legal modification
said to be compelled by the common law, to gloss
it by a judicial policy that put illegitimate children
beyond the pale of the law.

Clearly, the issue here depends, in large part, on
one's starting point. If we begin with the ordinary
dictionary and biological meaning, a meaning
which embraces illegitimate children, other con-
siderations, such as history and context, must be
invoked to displace it. If, however, as the appellant
urges, we begin with the meaning alleged to be
required by the common law, displacement must
equally depend on other considerations. It seems to
me that if there is nothing in the statute, taken as
a whole, to require that the reference to children
be confined to legitimate children, then we are
faced squarely with the problem whether we wish
at this time to continue to gloss the word with the
limited meaning that some Courts in the past have
placed upon it. There is no decision of this Court
directly in point, and we are thus free to arrive at
what we think is the better policy, in the absence
of any explicit direction from the Legislature.

I turn to the facts. The appellant is the widow of
Rudolph Joseph Brule whom she married in 1939.
The spouses separated in February, 1968, and the
appellant later obtained a judgment for alimony.
Brule lived with one Lois Plummer from Decem-
ber, 1968 until his death on or about September 7,
1973. A male child was born to them on February
3, 1969 and he continued to live with his mother
after the father's death. On or about February 25,

((enfants> employ6s dans une loi se rbfbrent aux
enfants 16gitimes seulement. C'est sur cette pr6-
misse qu'il a construit toute la suite de son argu-
mentation, tentant de d6montrer par l'histoire, le
contexte et les interpr6tations de ce mot ou de
mots ayant des connotations semblables dans d'au-
tres lois, que rien n'indique qu'on voulait lui
donner un sens plus large.

Il est cependant ind6niable que dans son sens
ordinaire et littbral, le mot ((enfant)) d6signe la
prog6niture, la descendance directe de la mere qui
a mis l'enfant au monde et du pare qui l'a engen-
dr6. Pr6tendre que le mot <<enfant), quand il n'est
pas d6fini dans une loi, d6signe un enfant l6gitime
seulement, ce n'est pas lui donner son sens ordi-
naire, mais c'est plut6t le lui enlever, en lui impo-
sant, au nom de la common law, une restriction
juridique et lui donner une interpr6tation judi-
ciaire qui met I'enfant ill6gitime au ban du droit.

Il est manifeste que l'issue de ce litige d6pend du
point de d6part adopt6. Si l'on part du sens cou-
rant et biologique du mot, qui comprend les
enfants ill6gitimes, il faut invoquer d'autres consi-
d6rations comme le contexte et l'histoire pour le
changer. En revanche, si, comme le soutient I'ap-
pelante, on part du sens pr6tendument obligatoire
en common law, le changement d6pend 6galement
d'autres consid6rations. Il me semble donc que si
rien dans la loi, consid6r6e dans son ensemble, ne
vise A restreindre la notion d'enfant aux enfants
16gitimes, il nous appartient carr6ment dbs lors de
d6cider s'il faut A ce stade-ci continuer de donner A
ce mot le sens restreint que certains tribunaux lui
ont attribu6 par le pass6. Cette Cour ne s'est
jamais prononc6e directement sur ce point et, en
l'absence de directive expresse du 16gislateur, elle
est donc libre de parvenir A l'interpr6tation qu'elle
estime la meilleure.

J'en viens aux faits. L'appelante est la veuve de
Rudolph Brule qu'elle avait 6pous6 en 1939. Les
6poux se sont s6par6s en f6vrier 1968 et l'appelante
a ult6rieurement obtenu une pension alimentaire.
Brule a v6cu avec une nommbe Lois Plummer de
d6cembre 1968 jusqu'A sa mort le 7 septembre
1973. Un fils leur est n6 le 3 f6vrier 1969 et il a
continub de vivre avec sa mere aprbs le d6chs de
son pare. Le 25 f6vrier 1957, Brule a contract6 une
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1957 Brule took out a life policy with the Great-
West Life Insurance Company and in it he desig-
nated his wife the appellant as beneficiary. On
June 27, 1973, a little more than three months
before his death, the insured changed the designa-
tion of the beneficiary under the policy, naming his
son as such, and in his will made on August 2,
1973, he made a declaration under The Insurance
Act in favour of his son. Proper notice was given to
the insurer. The appellant did not consent to the
change of beneficiary. The only asset of any sig-
nificance in the deceased's estate, in so far as it
could be considered as part thereof, was the insur-
ance policy, the proceeds of which amount to
$24,300.

At the time that the policy was taken out, the
governing statute was The Insurance Act, R.S.O.
1950, c. 183, and s. 158 thereof stated that "pre-
ferred beneficiaries are the husband, wife, chil-
dren, adopted children, grandchildren, children of
adopted children, father, mother and adopting par-
ents of the person insured". As is well known, the
designation of a preferred beneficiary resulted in
the creation of a trust in his or her favour and,
subject to certain qualifications, took the insurance
money out of the control of the insured, or his
creditors. The insured could alter the designation
within the permitted class, but not otherwise with-
out the consent of the then designated preferred
beneficiary.

Section 158 and associated provisions respecting
preferred beneficiaries have their origin in 1865
(Can.), c. 17 which by s. I enabled a person to
insure his life "for the benefit of his wife or his
wife and children, or of his wife and some or one
of his children, or of his children only or some or
one of them". By s. 5, insurance money declared to
be for the benefit of persons in the class aforesaid
was payable to them free from the claim of credi-
tors. The statutory trust of insurance money
appeared in 1884 (Ont.), c. 20, under which the
provisions of s. I aforesaid were carried forward
but, in addition, by s. 5 it was provided that a
"married" man may declare a life policy to be "for
the benefit of his wife or of his wife and children
or any of them" and this created a trust in their
favour. The term "married" which was carried

police d'assurance-vie avec la Great-West, Compa-
gnie d'assurance-vie, et a d6sign6 son 6pouse, I'ap-
pelante, comme b6n6ficiaire. Le 27 juin 1973, un
peu plus de trois mois avant son d6cks, I'assur6 a
chang6 le b6n6ficiaire de la police et a d6sign6 son
fils en remplacement et, dans son testament, dat6
du 2 aofit 1973, il a fait une d6claration conforme
A The Insurance Act, en faveur de son fils. L'assu-
reur en a 6t6 dfment avis6. L'appelante n'a pas
consenti au changement de b6n6ficiaire. Dans la
mesure oa l'on peut consid6rer que la police d'as-
surance, dont le produit s'616ve A $24,300, fait
partie de la succession, elle en constitue le seul
actif d'importance.

A l'6poque de l'obtention de la police, la loi en
vigueur 6tait The Insurance Act, R.S.O. 1950,
chap. 183; I'art. 158 de cette loi dit [TRADUC-

TION] ((sont b6n6ficiaires privil6gibs le mari, la
femme, les enfants, les enfants adoptifs, les petits-
enfants, les enfants d'enfants adoptifs, le pare, la
mare et les parents adoptifs de l'assurbs. Il est
constant que la d6signation d'un b6n6ficiaire privi-
16gi6 a pour effet de cr6er une fiducie en sa faveur
et, sous certaines reserves, de mettre le produit de
l'assurance hors de la port6e de l'assur6 ou de ses
cr6anciers. L'assur6 pouvait changer de b6n6fi-
ciaire dans la cat6gorie prescrite, mais ne pouvait
en sortir sans le consentement du b6n6ficiaire pri-
vil6gi6 qu'il avait d6sign6.

L'article 158 et les dispositions connexes relati-
ves aux b6n6ficiaires privil6gi6s sont issus de 1865
(Can.), chap. 17 dont l'art. I autorisait une per-
sonne A assurer sa vie apour le b6n6fice de sa
femme, ou de sa femme et de ses enfants, ou de sa
femme et de quelques uns ou d'un de ses enfants,
ou de ses enfants uniquement, ou de quelques uns
ou de l'un d'entre euxv. Aux termes de l'art. 5, le
produit de l'assurance d6clar6 8tre au b6n6fice des
personnes faisant partie de cette cat6gorie leur
6tait payable sans 6tre assujetti aux r6clamations
des cr6anciers. La loi ontarienne de 1884, chap.
20, a cr66 une fiducie A m~me le produit de
l'assurance en reprenant les dispositions de l'art. I
susmentionn6 et a en outre dispos6, A l'art. 5,
qu'un homme (mari) peut, par une d6claration A
cet effet, attribuer le produit d'une assurance-vie
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into R.S.O. 1887, c. 136, was struck out by s. 2 of
1890 (Ont.), c. 39, apparently in order to avoid a
difficulty in the application of the section but it
also neutralized any implication that might have
been drawn that only legitimate children were
contemplated. The classification of persons as
"preferred beneficiaries" came into Ontario stat-
ute law through a consolidating Insurance Act,
enacted by 1897 (Ont.), c. 36, s. 159(2) thereof
providing as follows:

The husband, wife, children, grandchildren and
mother of the assured shall constitute a class which may
be known as "preferred beneficiaries" and all other
beneficiaries may be known as "ordinary beneficiaries".

A new Ontario Insurance Act, 1924 (Ont.), c.
50 added "father" to the class of preferred
beneficiaries as listed in s. 134(2). The final
change, for present purposes, appeared in 1935
when by s. 11 of 1935 (Ont.), c. 29, the class of
preferred beneficiaries was enlarged to include
adopted children, children of adopted children and
adopting parents.

I see nothing in this history, taken alone, espe-
cially when regard is had to the deletion of the
term "married" in 1890 and to the inclusion of
adopted children in 1935, to exclude children of
the blood of an insured, whether legitimate or not,
from the class of preferred beneficiaries. I think it
important also to emphasize that it is not only an
insured father (which is the present case) but an
insured mother who may make a designation or
declaration in favour of a preferred beneficiary,
and I would regard it as strange in the one case as
in the other if neither could, with confidence that a
trust would arise, designate their child as a
beneficiary under a policy on his or her life. There
are some decisions, however, to consider and I
shall come to them shortly.

The class of preferred beneficiaries disappeared
in changes made to The Insurance Act by 1961-62
(Ont.), c. 63. The life insurance part of the Act,

[TRADUCTION] (au b6n6fice de sa femme ou de sa
femme et de ses enfants ou de l'un d'entre euxa et
ainsi crber une fiducie en leur faveur. Le mot
smarien, repris au chap. 136 des R.S.O. 1887, a 6t6
retir6 de la Loi par l'art. 2 du chap. 39, 1890
(Ont.), dans le but, semble-t-il, d'6viter une diffi-
cult6 d'application de l'article, ce qui eut 6gale-
ment pour effet de neutraliser toute implication
que seuls les enfants 16gitimes auraient 6t6 vis6s.
La classification de personnes comme ab6nfficiai-
res privil6gi6s> a 6t6 introduite dans la 16gislation
ontarienne lors de la codification de The Insurance
Act, par 1897 (Ont.), chap. 36; le par. 159(2) de
cette loi dispose:

[TRADUCTION] Le mari, la femme, les enfants, les
petits-enfants et la mere de l'assur6 forment la cat6gorie
appel6e ab6n6ficiaires privil6gi6s> et les autres b6n6fi-
ciaires sont des ub6n6ficiaires ordinairesp.

Dans une nouvelle loi, The Ontario Insurance
Act, 1924 (Ont.), chap. 50, le Kpare) a 6t6 ajout6 A
la cat6gorie des b6n6ficiaires privil6gibs 6numbr6s
au par. 134(2). La dernibre modification perti-
nente en l'esp~ce remonte A 1935 lorsqu'aux
termes de I'art. 11 du chap. 29, 1935 (Ont.), la
cat6gorie des b6n6ficiaires privil6gi6s a 6t6 61argie
pour inclure les enfants adoptifs, les enfants d'en-
fants adoptifs et les parents adoptifs.

Compte tenu en particulier de la suppression du
mot ((mari&e en 1890 et de l'inclusion des enfants
adoptifs en 1935, je ne vois rien dans cet historique
qui, en soi, justifie d'exclure aucun enfant du sang
de l'assur6, l6gitime ou non, de la cat6gorie des
b6n6ficiaires privilbgibs. En outre, il est, A mon
avis, important de souligner que la possibilit6 de
faire une d6signation ou une d6claration en faveur
d'un b6n6ficiaire privil6gi6 n'appartient pas seule-
ment au pare (comme c'est le cas ici), mais 6gale-
ment A la mere et il serait plut6t 6trange, dans un
cas comme dans l'autre, que ni l'un ni l'autre ne
puisse d6signer son enfant comme b6n6ficiaire aux
termes de la police d'assurance sur sa vie avec la
certitude qu'une fiducie sera cr66e. Certaines d6ci-
sions doivent cependant 8tre examinbes et je le
ferai sous peu.

La catbgorie des b6n6ficiaires privil6gi6s a dis-
paru depuis les modifications de The Insurance
Act, par 1961-62 (Ont.), chap. 63. La partie de la
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under which preferred beneficiaries were covered,
was repealed and replaced by a new Part V.
Among the provisions therein is one stipulating
that "a person has an insurable interest . . . in the
life of his child or grandchild" (see s. 145), a
provision from which it would be as difficult to
exclude a natural child, although illegitimate as it
would be to exclude that child as a preferred
beneficiary. In place of the previous prescriptions
respecting preferred beneficiaries, the amending
statute provides in s. 157 for a declaration desig-
nating a beneficiary irrevocably, with much the
same consequences as prevailed previously and
with protection to such a beneficiary against any
alteration or revocation without his or her consent.

So far as contracts of insurance made before
July 1, 1962 are concerned, (and that is this case),
there was a transitional provision which is a point
of reference respecting the pre-existing class of
preferred beneficiaries. Section 138 of the 1961-62
amending statute was as follows:

138. (1) Notwithstanding any agreement, condition
or stipulation to the contrary, this Part applies to a
contract made in Ontario on or after the day on which
this section comes into force, and, subject to subsections
2 and 3, applies to a contract made in Ontario before
that day.

(2) The rights and interests of a beneficiary for value
under a contract that was in force immediately prior to
the day on which this section comes into force are those
provided in Part V of the Insurance Act then in force.

(3) Where the person who would have been entitled
to the payment of insurance money, if the money had
become payable immediately prior to the day on which
this section comes into force, was a preferred beneficiary
within the meaning of Part V of the Insurance Act then
in force, the insured may not, except in accordance with
that Part,

(a) alter or revoke the designation of a beneficiary; or

(b) assign, exercise rights under or in respect of,
surrender or otherwise deal with the contract,

but this subsection does not apply after a time at which
the insurance money, if it were then payable, would be
payable wholly to a person other than a preferred
beneficiary within the meaning of that Part.

Loi relative A l'assurance-vie et aux b6n6ficiaires
privil6gi6s a 6t6 abrog6e et remplac6e par une
nouvelle Partie V. Aux termes de l'une des nouvel-
les dispositions [TRADUCTION] <<une personne a un
intbr~t susceptible d'assurance ... dans la vie de
son enfant ou petit-enfants (voir l'art. 145); il
serait difficile d'en exclure un enfant du sang,
quoique ill6gitime, tout autant que de l'exclure des
b6n6ficiaires privil6gibs. La loi modificatrice rem-
place les anciennes prescriptions relatives aux
b6n6ficiaires privil6gi6s par l'art. 157 qui pr6voit la
d6signation par d6claration d'un b6n6ficiaire irr6-
vocable, avec essentiellement les memes cons6-
quences que 1'ancienne loi ainsi que la protection
de ce b6n6ficiaire contre toute modification ou
r6vocation effectu6e sans son consentement.

En ce qui concerne les contrats d'assurance con-
clus avant le 1- juillet 1962 (et c'est le cas en
I'esp&ce), on trouve une disposition transitoire qui
fournit un point de r6f6rence pour l'ancienne cat6-
gorie des b6n6ficiaires privil6gi6s. L'article 138 de
la loi modificatrice de 1961-62 dispose:

[TRADUCTION] 138. (1) Nonobstant toute entente,
condition ou stipulation contraire, la pr6sente partie
s'applique A un contrat pass6 en Ontario A partir du jour
de l'entr6e en vigueur du pr6sent article et, sous r6serve
des paragraphes (2) et (3), s'applique A un contrat pass6
en Ontario avant cette date.

(2) Les droits et int6r8ts d'un b6n6ficiaire A titre
on6reux en vertu d'un contrat en vigueur imm6diate-
ment avant le jour d'entr6e en vigueur du pr6sent article,
sont ceux pr6vus A la partie V de The Insurance Act,
alors en vigueur.

(3) Lorsque la personne qui aurait eu droit au produit
de l'assurance, s'il 6tait devenu payable imm6diatement
avant I'entr6e en vigueur du pr6sent article, est un
b6n6ficiaire privil6gi6 au sens de la partie V de The
Insurance Act alors en vigueur, I'assur6 ne peut, sauf en
conformit6 de cette partie-A,

a) modifier ni r6voquer la d6signation du b6n6ficiaire;
ni
b) c6der le contrat, ni exercer les droits qu'il poss6de
en vertu ou A l'6gard de ce contrat, ni proc6der au
rachat par l'assureur ni le n6gocier d'une autre fagon,

mais le pr6sent paragraphe ne s'applique pas dans le cas
oil le produit de l'assurance, s'il 6tait payable, le serait
totalement en faveur d'une personne qui n'6tait pas un
b6ndficiaire privil6gi6 au sens de cette partie-lA.
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The in force date of the amending Act was July 1,
1962, and the change to that date was made in the
successor s. 146 of The Insurance Act, R.S.O.
1970, c. 224, the Act currently in force with
amendments not material here.

I come now to the case law. The point under
discussion here was dealt with in two cases, in each
by Judges of first instance. In Wojcik v. Anthes
Foundry Co. Ltd.3 , Riddell J. did not have to
decide the point squarely because the alleged
change of designation from the insured's wife to
his illegitimate child was not effectively accom-
plished. He went on to say however (at p. 605)
that

... the cases are quite clear that in a statute the word
"children" means legitimate children. One of the lead-
ing cases is Hargraft v. Keegan (1885), 10 O.R. 272;
and none of the recent legislation for the benefit of
illegitimate children goes so far as to give them the
advantage of all statutes in which the word "children" is
used.

Hargraft v. Keegan, relied on in this passage,
concerned a provision of the Wills Act against
lapse where a child of a testator dies in his lifetime
leaving issue living at the testator's death. It was
held, in a judgment of first instance, that "child"
meant legitimate child, and hence the gift to an
illegitimate child who died in the testator's lifetime
and who left legitimate children surviving, did not
survive her death. (The then Mr. Riddell was
successful counsel for the residuary legatees.) The
judgment of Riddell J. was affirmed on appeal, but
on a ground unrelated to the point under discus-
sion: see (1925), 57 O.L.R. 286.

The second case, Re Snider4, a British
Columbia decision, deals with the matter directly
and also briefly. There Farris C.J.S.C. held that
because illegitimate children were not mentioned
in the definition of "child" in s. 76(1) of the
British Columbia Insurance Act, R.S.B.C. 1936, c.
133, only legitimate children were in the class of
preferred beneficiaries. This view is simply a ref-

(1925), 56 O.L.R. 600, aff'd 57 O.L.R. 286.
4 [1947] 4 D.L.R. 326.

La loi modificatrice est entr6e en vigueur le 1,
juillet 1962 et cette date a 6t6 incluse dans l'art.
146 de The Insurance Act, R.S.O. 1970, chap.
224, actuellement en vigueur, avec quelques modi-
fications qui ne sont pas pertinentes en l'esp6ce.

J'en viens A l'6tude de la jurisprudence. La
question litigieuse en l'esp6ce a d6jA 6 analys6e
dans deux jugements de premiere instance. Dans
l'affaire Wojcik v. Anthes Foundry Co. Ltd.3 le
juge Riddell n'a pas eu A trancher directement la
question parce que le changement de d6signation,
de la femme de l'assur6 A celle de l'enfant ill6gi-
time de ce dernier, n'avait pas t6 diiment accom-
pli. II a cependant d6clar6 (A la p. 605):

[TRADUCTION] ... il est 6tabli en jurisprudence que
le mot aenfantso employ6 dans une loi d6signe les enfants
16gitimes. L'une des principales d6cisions est Hargraft v.
Keegan (1885), 10 O.R. 272; aucune loi r6cente favora-
ble aux enfants ill6gitimes ne va jusqu'd d6clarer appli-
cables A ces derniers toutes les lois dans lesquelles le mot
((enfants) est employ6.

L'affaire Hargraft v. Keegan, mentionn6e dans cet
extrait, porte sur une disposition de la Wills Act
empachant la caducit6 du legs. lorsqu'un enfant du
testateur, quoique pr6d6c6d6, laisse une descen-
dance A l'6poque du d6chs du testateur. On a
statu6, en premiere instance, que le mot (enfant*
d6signait un enfant l6gitime et qu'en cons6quence,
le legs fait A un enfant ill6gitime d6cd6 durant la
vie du testateur ne pouvait 6choir aux enfants
16gitimes de la l6gataire pr6d6c6d6e. (Le juge Rid-
dell, alors avocat, repr6sentait les 16gataires rbsi-
duaires qui ont eu gain de cause.) Le jugement du
juge Riddell a 6t6 confirm6 en appel, mais pour un
motif sans pertinence avec le point en question:
voir (1925), 57 O.L.R. 286.

La deuxibme affaire, Re Snider4, une d6cision
de la Colombie-Britannique, traite directement
mais bribvement de la question. Le juge en chef
Farris de la Cour supreme a jug6 que, puisque les
enfants ill6gitimes n'6taient pas mentionn6s dans
la d6finition du mot aenfantv au par. 76(1) de
l'Insurance Act de la Colombie-Britannique,
R.S.B.C. 1936, chap. 133, seuls les enfants 16giti-

3 (1925), 56 O.L.R. 600, confirm6 57 O.L.R. 286.
4 [1947] 4 D.L.R. 326.
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lection of the submission of counsel for the appel-
lant on what is the proper starting point in the
statutory interpretation of "child". Moreover, it
does not follow from the definition of "child" in s.
76(1) ("child" and "issue" include an adopted
child) that illegitimate children, children of the
blood, are ruled out because the definition
embraces adopted children who would not be of
the blood.

The meaning of child has been considered in
other statutory contexts. A decision of this Court,
Montreal West v. Hough I, was much relied on by
the appellant and the respondent countered by
reliance on two judgments of this Court, Re Duf-
fell, Martin v Duffell 6 and Gingell v. The Queen7

and on the majority judgment of the Alberta
Appellate Division in Re White v. Barrett'. These
cases were said to be at least analogically pertinent
to the particular issue in the present case.

The Hough case concerned a fatal accident
action brought by the natural mother of an illegiti-
mate child who was killed as a result of negligence
attributable to the appellant-defendant. The action
was brought under art. 1056 of the Quebec Civil
Code, and it was maintained by the Courts below.
The ground of appeal taken in this Court on the
right of action was that the natural mother had no
claim upon her illegitimate son for alimentary
support and, consequently, could not assert any
claim under art. 1056 for loss of expected pecuni-
ary benefit. This position was rejected by this
Court which pointed out that the operation of art.
1056 did not depend on showing that there was a
legal right to alimentary support; it depended
simply on whether the mother had a reasonable
expectation of receiving support or financial ben-
efit in the future from her son.

On the wider point, this Court noted that (1)
there was a course of decision on the restrictive
character of art. 1056, so far as concerned the

s [1931] S.C.R. 113.
6 [1950] S.C.R. 737.

[1976] 2 S.C.R. 86.
8 (1973), 35 D.L.R. (3d) 408.

mes faisaient partie de la cat6gorie des b6n6ficiai-
res privil6gi6s. Cette opinion correspond simple-
ment A l'argument de l'avocat de l'appelante sur le
point de d6part appropri6 de l'interpr6tation 16gis-
lative du mot oenfants. En outre, on ne peut
d6duire de la d6finition du mot enfants au par.
76(1) ((enfants et ((descendance)) comprennent
l'enfant adoptif) que les enfants ill6gitimes,
enfants du sang, sont exclus parce que la d6finition
englobe les enfants adoptifs, qui ne sont pas des
enfants du sang.

La signification du mot enfant a 6t6 6tudi6e
dans le cadre d'autres lois. L'appelante s'est forte-
ment appuy6e sur l'arrt de cette Cour Montrial
Ouest c. Hough 5; I'intimbe a invoqu6 en retour
deux arr8ts de cette Cour, Re Duffell, Martin c.
Duffell 6 et Gingell c. La Reine7 , et le jugement
majoritaire de la Division d'appel de l'Alberta
dans Re White v. Barrett8 On a pr6tendu que la
question en litige dans ces affaires 6tait analogue A
celle qui nous occupe en l'espbce.

L'arr~t Hough porte sur une action intent6e par
la mere naturelle d'un enfant ill6gitime tu6 dans
un accident attribuable A la n6gligence de la d6fen-
deresse appelante. L'action intent6e en vertu de
l'art. 1056 du Code civil du Qu6bec a 6t6 accueillie
par les tribunaux d'instance infbrieure. On a inter-
jet6 un pourvoi devant cette Cour sur la question
de l'absence de droit d'action de la mere naturelle
au motif que son fils ill6gitime n'avait aucune
obligation alimentaire envers elle et qu'elle n'avait
en cons6quence aucun recours en vertu de l'art.
1056 pour perte de revenus 6ventuels. Cette Cour
a rejet6 cette these et a fait remarquer que l'appli-
cation de Part. 1056 ne d6pend pas de la preuve
d'une obligation alimentaire existant en droit, mais
simplement de la question de savoir si la mere
pouvait raisonnablement s'attendre A recevoir dans
l'avenir un soutien ou une aide financidre de son
fils.

En ce qui concerne la question plus large, cette
Cour a soulign6 (1) que, selon une tendance juris-
prudentielle, I'art. 1056 6tait interpr6t6 restrictive-

s [1931] R.C.S. 113.
6 [1950] R.C.S. 737.

[1976] 2 R.C.S. 86.
8 (1973), 35 D.L.R. (3d) 408.
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352 BRULE V. PLUMMER The Chief Justice [1979] 2 S.C.R.

class of persons entitled to invoke it; (2) under the
prototype Lord Campbell's Act of 1846, illegiti-
mate children were excluded on common law con-
siderations; and (3) other parts of the Civil Code
had been consistently interpreted (unless there was
provision to the contrary) to exclude illegitimate
children (as did French law). Accordingly, this
Court concluded a mother had status under art.
1056 only if she was suing in respect of the death
of a legitimate child. In short, this Court felt that
no other construction could be put on the words
"phre, mare et enfants" in the French version of
art. 1056, as it then stood. The English version
then read "ascendant and descendant relations"
and was held to give the same result. The French
version was altered in 1930 by 1930 (Que.), c. 98,
s. 1 (as the Court noted) to conform to the Eng-
lish, the words "ascendants et ses descendants"
replacing "phre, mhre et enfants". In 1970, art.
1056 was amended by 1970 (Que.), c. 68, s. 11,
and a paragraph was added, reading as follows in
the English version:

The same right of action belongs to the natural child
following the death of his father or mother, and to the
father and mother following the death of their natural
child.

Thus the Legislature, after a considerable lapse of
time, apparently acted upon the assertion of this
Court in the Hough case that it was for it to
enlarge the scope of art. 1056 to include the
parents of an illegitimate child and such a child.

The Duffell case which came to this Court in
1950, concerned, so far as relevant here, a question
as to the jurisdiction of the Surrogate Court of a
county in Ontario to deal with the custody of an
illegitimate child. The applicable statute, The
Infants Act, R.S.O. 1937, c. 215 vested jurisdic-
tion by s. I in the Surrogate Court, on the applica-
tion of the mother of an infant, to make such order
as it saw fit regarding the custody of the infant.
Custody was in issue between the natural mother,
who had surrendered custody to proposed foster

ment quant A la cat6gorie des personnes ayant le
droit de l'invoquer; (2) qu'aux termes d'une loi
modble, la Lord Campbell's Act de 1846, les
enfants ill6gitimes 6taient exclus pour des motifs
fond6s sur la common law; et (3) que l'interpr6ta-
tion constante d'autres parties du Code civil (sauf
disposition contraire) excluait les enfants ill6giti-
mes (comme le faisait le droit frangais). En cons6-
quence, cette Cour a conclu qu'une mere n'avait
un droit d'action en vertu de l'art. 1056 que si son
action se fondait sur le d6cks d'un enfant 16gitime.
En d6finitive, cette Cour a conclu que les mots
spere, mere et enfants> dans la version frangaise de
l'art. 1056 alors en vigueur ne permettaient aucune
autre interpr6tation. Elle a 6galement jug6 que la
version anglaise de l'article, qui parlait de
((ascendant and descendant relations), devait rece-
voir la m8me interpr6tation. En 1930, la version
frangaise a 6t6 modifi6e par 1930 (Qu6.), chap. 98,
art. 1 (comme l'a soulign6 la Cour) afin de la
rendre conforme au texte anglais de sorte que les
mots ((pere, mere et enfants) ont 6t6 remplac6s par
l'expression ((ascendants et ses descendants). En
1970, I'art. 1056 a de nouveau 6t6 modifi6, par
1970 (Qu6.), chap. 68, art. 11, et l'alin6a suivant a
t ajout6:

Le mime droit d'action appartient A l'enfant naturel A
la suite du d6cks de son pbre ou de sa mire, de minme
qu'au phre et A la mdre A la suite du d6chs de leur enfant
naturel.

Bien des ann6es plus tard, le 16gislateur a donc
vraisemblablement d6cid6 de suivre la d6claration
de cette Cour dans l'arrAt Hough, savoir qu'il lui
revenait d'61argir la port6e de l'art. 1056 afin d'y
inclure les parents d'un enfant ill6gitime et I'enfant
lui-meme.

L'affaire Duffell soumise A cette Cour en 1950,
porte, dans la mesure oci elle est pertinente en
l'esp6ce, sur la comp6tence de la Cour des tutelles
d'un comt6 de l'Ontario de statuer sur la garde
d'un enfant ill6gitime. Aux termes de l'art. I de la
loi applicable, The Infants Act, R.S.O. 1937, chap.
215, la Cour des tutelles 6tait habilit6e, sur requate
de la mbre d'un mineur, A rendre l'ordonnance
qu'elle jugeait appropribe relativement A la garde.
Le litige opposait la mbre naturelle de l'enfant et
les parents en instance d'adoption qui en avaient la
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parents, and the latter, the mother having with-
drawn a consent to adoption before an adoption
order was made. This Court rejected the conten-
tion of counsel for the proposed foster parents that
the jurisdiction of the Surrogate Court operated
only in respect of legitimate children. Cartwright
C.J.C., speaking for the Court, said (at p. 739): "I
cannot find anything in the rest of the Act to cut
down the ordinary meaning of the word "mother"
or of the word "infant" " and he upheld the juris-
diction of the Surrogate Court. The relevance of
that case here is on the question of what is the
ordinary meaning, and it comports with the view I
expressed at the beginning of these reasons.

Gingell v. The Queen' is also helpful on the
question of what is the ordinary meaning of a
word, in that case the word "parent". The narrow
but important question in the case was whether the
father of two illegitimate children, to whom no
notice was given of a proceeding in which they
were made temporary wards of the Crown, had a
right of appeal as being a "parent". The Courts
below had held that the father of an illegitimate
child was not a "parent" to whom a right of appeal
was open. This Court rejected that view and held
that the ordinary meaning of "parent" in the
statute, dealing with the welfare of children,
including neglected children, was reinforced by the
meaning of "child" under the Act and by the
obvious intention that all children be given the
protection of the statute, any doubt thereon being
removed by a reference, in two provisions to "a
child born out of wedlock".

In the course of his reasons, Martland J., who
spoke for the Court, rejected the application to
Canadian statutes of the approach of the English
Courts that the word "parent" in a statute does
not include the father of an illegitimate child
unless the context so requires. I take that to mean,
and would agree, that the Canadian approach is
rather the other way. That was the approach of
McDermid J.A. speaking for the majority of the

9 [1976] 2 S.C.R. 86.

garde; la mare avait retir6 son consentement A
l'adoption avant que l'ordonnance d'adoption filt
rendue. Cette Cour a rejet6 la th6se de l'avocat des
parents en instance d'adoption selon laquelle la
Cour des tutelles n'avait comp6tence qu'A 1'6gard
des enfants 16gitimes. Parlant au nom de la Cour,
le juge en chef Cartwright a d6clar6 (A la p. 739)
[TRADUCTION] Je ne vois rien dans le reste de la
Loi qui permette de restreindre le sens ordinaire
des mots ambre) et (enfantw) et a confirm6 la
comp6tence de la Cour des tutelles. Cet arrat est
pertinent en l'esp6ce car il traite du sens ordinaire
du mot et s'accorde avec l'opinion que j'ai expri-
m6e au d6but des pr6sents motifs.

L'arret Gingell c. La Reine9 , est 6galement per-
tinent sur la question du sens ordinaire d'un mot
anglais, en l'occurrence le mot Kparento (le pare ou
la mare). La question 6troite mais non moins
importante consistait A d6terminer si le pare de
deux enfants ill6gitimes, qui n'avait requ aucun
avis d'une proc6dure au terme de laquelle les
enfants ont 6t6 provisoirement d6clar6s pupilles de
la Couronne, avait un droit d'appel en tant que
aparent*. Les tribunaux d'instance infbrieure ont
jug6 que le pare d'un enfant ill6gitime n'6tait pas
un uparents ayant un droit d'appel. Cette Cour a
rejet6 ce point de vue et jug6 que le sens ordinaire
du mot aparent dans cette loi relative A la protec-
tion des enfants, y compris des enfants abandon-
n6s, 6tait renforc6 par la d6finition du mot aenfants
et par l'intention 6vidente de prot6ger tous les
enfants; en outre, s'il subsistait un doute A cet
6gard, il 6tait effac6 par la mention, dans deux
dispositions, [TRADUCTION] ed'un enfant n6 hors
manage.

Parlant au nom de la Cour, le juge Martland a
refus6 d'appliquer aux lois canadiennes l'approche
des tribunaux anglais selon laquelle le mot
parent dans un texte de loi ne comprend pas le

pare d'un enfant ill6gitime sauf si le contexte
l'exige. A mon avis, cela signifie que la r~gle
canadienne va plut6t en sens inverse, ce que j'ap-
prouve. C'est aussi l'approche adopt6e par le juge
McDermid au nom de la majorit6 en Division

9 [1976] 2 R.C.S. 86.
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Alberta Appellate Division in Re White v.
Barrett 10 with whose reasons in this respect Mart-
land J. agreed.

Like the Duffell case, Re White v. Barrett con-
cerned jurisdiction (more accurately, perhaps,
status of an applicant for relief) but in a different
although related context. The question was wheth-
er a Family Court Judge could entertain an
application by the father of an illegitimate child
for custody or access to the child. The statute
entitled a parent of a child to apply, but did not
define either "parent" or "child". In upholding the
lower Courts which had sustained the right of the
father to invoke the jurisdiction of the Family
Court, McDermid J.A. said this (at pp. 409-411):

... The first question to be decided is the prima facie
meaning to be given to the words "child" and "parent"
when used in a statute of Alberta passed in the year
1967, which was the year the section to be interpreted
was first enacted. Is the rule of construction that these
words should be given their ordinary meaning, or should
they be given a restricted meaning and confined to a
"legitimate child" and a lawful parent? In the first
instance we are concerned with only what is the prima
facie meaning, for in any case the meaning may be
altered by the context of the statute ....

Notwithstanding this general rule, counsel for the
appellant contends that in construing the word "child"
and "parent", not the popular meanings should be given
to these words, but they should be respectively restricted
to mean legitimate child and lawful parent. This is the
rule of construction in England and it has been applied
in a number of Canadian cases.

I accept when the rule of construction was first enun-
ciated in England that children meant "legitimate chil-
dren". This was the meaning the ordinary person,
whether as a member of Parliament in enacting legisla-
tion or as a testator writing his will, would give to the
word. It may still be the meaning that a testator in
Canada would give to the word and in view of Re
Millar, [1938] 1 D.L.R. 65, [1938] S.C.R. 1, this
restricted meaning in construing a will, prima facie
must be given to the word. However, such restricted
meaning is not the ordinary meaning of the word when
used in legislation today. In Hutchinson v. Official

10 (1973), 35 D.L.R. (3d) 408.

d'appel de l'Alberta dans Re White v. Barrett '.
Sur ce point, le juge Martland 6tait en accord.

Comme l'affaire Duffell, Re White v. Barrett
porte sur la comp6tence (ou plus exactement sur la
qualit6 d'un requbrant), mais se situe dans un
contexte diff6rent quoique connexe. Il s'agissait de
d6terminer si un juge du tribunal de la famille
pouvait connaltre d'une requ8te pr6sent6e par le
pare d'un enfant ill6gitime en vue d'obtenir la
garde de l'enfant ou un droit de visite. La Loi
autorisait un <<parent) de l'enfant A pr6senter cette
requate, mais sans d6finir les mots <parent et
senfant. En confirmant les jugements des tribu-
naux d'instance inf6rieure qui avaient reconnu le
droit du pare d'invoquer la comp6tence du tribunal
de la famille, le juge McDermid de la Cour d'appel
a d6clar6 (aux pp. 409 et 411):

[TRADUCTION] ... II faut d'abord 6tablir le sens A
premiere vue des mots aenfant et oparento dans la loi
albertaine adopt6e en 1967, oi I'on trouve pour la
premibre fois l'article en cause. Faut-il donner A ces
mots leur sens ordinaire ou faut-il plutat leur donner un
sens restreint et les limiter A senfant 16gitimes et (parent
16gitimes? En premier lieu, seul le sens A premiere vue
nous int6resse car, de toute fagon, le contexte de la Loi
peut le modifier ....

Nonobstant cette r6gle g6n6rale, l'avocat de l'appe-
lante soutient qu'en interpr6tant les mots ((enfants et
((parent)), on ne doit pas leur donner leur sens courant,
mais plut6t le sens restreint d'enfant l6gitime et de
(parent)) 16gitime. C'est la r6gle d'interpr6tation qui
pr6vaut en Angleterre et qui a 6t6 appliqube dans un
certain nombre de d6cisions canadiennes.

J'admets que, lorsque la r6gle d'interpr6tation a 6t6
6nonc6e pour la premiere fois en Angleterre, le mot
enfant d6signait les (enfants 16gitimess. C'6tait le sens
que lui donnait toute personne ordinaire, que ce soit le
membre du Parlement qui vote une loi ou le testateur
qui r6dige son testament. C'est peut-8tre encore ce sens
que lui donne un testateur au Canada et, compte tenu de
l'arrft Re Millar, [19381 1 D.L.R. 65, [1938] R.C.S. 1,
c'est ce sens restreint du mot qui, A premiere vue,
pr6vaut lorsqu'on interprite un testament. Cependant,
ce sens restreint ne correspond plus au sens ordinaire du
mot dans la 16gislation contemporaine. Dans Hutchinson

10 (1973), 35 D.L.R. (3d) 408.
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Administrator (1963), 41 D.L.R. (2d) 658, 44 W.W.R.
55, Aikins, J., of the Supreme Court of British
Columbia said at p. 661, "Treating the word child as
having its ordinary meaning I think it beyond dispute
that the word includes an illegitimate child" The cor-
relative of "child" is "parent", and Denning, L.J., in Re
M. (An Infant), [1955] 2 All E.R. 911, [1955] 2 Q.B.
479 at pp. 487-8, said, "I must say that if the word
'parent' is to be read in its ordinary meaning, I should
have thought that the natural father was a parent just as
much as the natural mother is . . . ". I have been unable
to find in any dictionary I have consulted that the word
"child" or "parent" should exclude an illegitimate child.
With deference, I agree with Aikins, J., and Lord
Denning, M. R., that the ordinary meaning of the words
is as they have stated.

The learned Justice of Appeal then considered a
number of other authorities, including the judg-
ments of this Court in the Hough and Duffell
cases and concluded as follows (at pp. 413-14):

In construing the section in question, which was
passed in 1967, I think the same rule of construction
should be applied as was applied by the Supreme Court
of Canada in Martin et al v. Duffell, supra. I cannot
find anything in the Act to cut down the ordinary
meaning of "child" or "parent", and accordingly they
should be given their ordinary meanings. With deference
I think this rule much preferable to the English rule as
applied to statutes passed in recent times. Any time a
word is given a meaning contrary to its ordinary mean-
ing in a statute I think there is a great danger that it will
mislead the public. Also to apply a rule that prima facie
restricts "children" to "legitimate children" hardly
seems consonant with the rule that the Courts are
concerned primarily with the welfare of the child unless
illegitimate children are still to be placed beyond the
pale.

It was also his opinion that even if the ordinary
meaning should not be taken prima facie as the
proper one, it was more consonant with the object
of the statute that illegitimate children should be
included rather than excluded.

I come now to two judgments of the House of
Lords which were concerned with issues of con-
struction similar to those involved here. One, Gal-
loway v. Galloway", was relied on in different

" [1956] A.C. 299.

v. Official Administrator (1963), 41 D.L.R. (2d) 658,
44 W.W.R. 55, le juge Aikins de la Cour supreme de la
Colombie-Britannique a d6clar6, A la p. 661: *Si l'on
considbre que le mot enfant a son sens ordinaire, il est A
mon avis incontestable qu'il comprend un enfant illegi-
time. Le corrblatif du mot genfants est aparents et dans
l'arrt Re M. (An Infant), [1955] 2 All E.R. 911, [1955]
2 Q.B. 479, le lord juge Denning dit, aux pp. 487 et 488:
Je dois dire que s'il faut donner au mot 9parents son

sens ordinaire, je crois que le pare naturel est un
eparents au m~me titre que la mere naturelle .. .o. Je
n'ai trouv6 dans aucun dictionnaire que j'ai consult6 que
le mot cenfants ou gparents doit exclure un enfant
ill6gitime. Avec 6gards, je souscris A l'opinion du juge
Aikins et du maitre des rbles, lord Denning, sur le sens
ordinaire de ces mots.

Puis, aprbs une analyse de plusieurs autres d6ci-
sions, dont les arrats de cette Cour, Hough et
Duffell, le savant juge de la Cour d'appel conclut
(aux pp. 413 et 414):

[TRADUCTION] Je pense que l'article en cause, 6dict6
en 1967, doit 8tre interpr6t6 selon la mime r6gle d'inter-
pr6tation que celle suivie par la Cour supreme du
Canada dans l'arrat Martin et autres c. Duffell, pr6cit6.
Je ne trouve rien dans la Loi qui justifie de restreindre le
sens ordinaire d'uenfants ou de aparents et on doit les
interpr6ter en cons6quence. Avec 6gards, j'estime, dans
le contexte des lois r6centes, que cette rigle est bien
pr6f6rable A la r~gle anglaise. Chaque fois que dans une
loi, on donne A un mot un sens contraire A son sens
ordinaire, j'estime que le public risque s~rieusement
d'8tre induit en erreur. En outre, appliquer une rigle qui
restreint A premiere vue le sens du mot senfantsp aux
senfants 16gitimes, s'accorde bien mal avec la r6gle selon
laquelle les tribunaux doivent en premier lieu se pr6oc-
cuper de la protection de l'enfant, A moins que l'on
considbre que les enfants ill6gitimes sont toujours au ban
de la soci6t6.

II a en outre affirm6 que mime si le sens ordinaire
ne devait pas 8tre consid6r6 A premiere vue comme
celui A retenir, il 6tait plus conforme au but de la
Loi d'inclure les enfants ill6gitimes que de les
exclure.

J'en viens A l'6tude des deux arrats de la Cham-
bre des lords relatifs A des probl6mes d'interpr6ta-
tion semblables A ceux qui nous occupent en l'es-
pice. L'arrat Galloway v. Galloway", a 6t6

" [1956] A.C. 299.
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ways by the respective counsel for the opposing
parties; the other, Farrell v. Alexander 12, is perti-
nent in a more general way to problems of
construction.

The Galloway case concerned the question
whether a wife who had taken divorce proceedings
was entitled to seek custody and maintenance of a
child born out of wedlock to her and her now
husband and who, because the husband was then
married to another women, was not legitimated on
their subsequent marriage under the Legitimacy
Act of 1926. The legislation under which the wife
sought this ancillary relief was a re-enactment of
legislation originating in 1857. This was the first
time that the issue had come to the final Court.
There had been a line of cases in lower courts, with
differing results, but the prevailing view (as Lord
Radcliffe put it) was that the power of the Court
to grant the ancillary relief did not extend to an
illegitimate child, except a child whose illegitimacy
arose from the nullity of a marriage which was the
current subject of court proceedings.

I think it unnecessary for present purposes to
dwell in any detail on the English legislation con-
sidered in the Galloway case. The relevant statu-
tory clause gave power to the Court in divorce
proceedings to make just provision "with respect to
the custody, maintenance and education of the
children the marriage of whose parents is the
subject of proceedings". The House of Lords divid-
ed three to two in holding that illegitimate chil-
dren were within the scope of the section, reversing
the Courts below who had adhered to the older
view that the word "children" must be glossed to
mean legitimate children only. Viscount Simonds
in dissent (joined by Lord Cohen) took as his
starting point that the statutory words were to be
examined "in the context of the statute in which
they are found and the then prevailing general
law" (at p. 310). Emphasis on the prevailing law in
1857 led him to the not surprising conclusion that
legitimate children alone were meant in any writ-
ten instrument or statute, prima facie at least, but

12 [1976] 2 All E.R. 721.

invoqu6 sous des angles diff6rents par les avocats
respectifs des parties; I'arr8t Farrell v.
Alexander'" traite d'une fagon plus g6n6rale des
probl6mes d'interpr6tation.

L'affaire Galloway porte sur la question de
savoir si une femme, qui avait intent6 des proc6du-
res de divorce, avait le droit de r6clamer la garde
et une pension alimentaire relativement A un
enfant n6 hors mariage. Elle en 6tait la mare et son
mari en 6tait le pare, mais I'enfant n'avait pu 8tre
16gitim6 par le mariage subs6quent de ses parents
en vertu de la Legitimacy Act de 1926, parce qu'A
I'6poque de sa naissance, son pare 6tait mari6 A
une autre femme. La Loi en vertu de laquelle la
femme r6clamait ce redressement accessoire 6tait
la r6adoption d'une loi de 1857. C'6tait la premiere
fois que la question 6tait pos6e au tribunal de
dernier ressort. Les tribunaux d'instance infbrieure
s'6taient d6jA prononc6s, mais leurs solutions
6taient divergentes. Comme l'a dit lord Radcliffe,
l'opinion majoritaire 6tait que le pouvoir de la
Cour d'accorder le redressement accessoire
r6clam6 ne s'6tendait pas A un enfant ill6gitime,
sauf si son ill6gitimit6 r6sultait de la nullit6 d'un
mariage qui faisait l'objet des proc6dures en cours.

Je ne pense pas qu'il soit n6cessaire en l'espece
d'analyser en d6tail la l6gislation anglaise 6tudi6e
dans l'arrat Galloway. La disposition 16gislative
pertinente habilitait la cour saisie des proc6dures
de divorce A rendre l'ordonnance qu'elle estimait
juste pour [TRADUCTION] qla garde, I'entretien et
l'6ducation des enfants lorsque le mariage des
parents fait l'objet des proc6dureso. Rendant un
jugement de trois contre deux, la Chambre des
lords a jug6 que les enfants ill6gitimes relevaient
de l'article, ce qui infirmait les d6cisions des tribu-
naux d'instance inf6rieure qui avaient adh6r6 A
l'ancienne th6se que le mot (enfants devait rece-
voir le sens d'enfants l6gitimes seulement. Dans sa
dissidence (A laquelle a souscrit lord Cohen), le
vicomte Simonds a adopt6 comme point de d6part
le principe que les mots employbs dans la Loi
devaient tre 6tudi6s [TRADUCTION] adans le con-
texte de la loi et conform6ment A l'6tat du droit A
l'6poque de sa promulgation) (A la p. 310). L'ac-
cent sur le droit en vigueur en 1857 l'a conduit A la

12 [1976] 2 All E.R. 721.

356 BRULE V. PLUMMER The Chief Justice [1979] 2 S.C.R.



BRULE C. PLUMMER Le Juge en Chef

he preferred an approach that in all cases " 'chil-
dren' means legitimate children unless some
repugnancy or inconsistency and not merely some
violation of a moral obligation or of a probable
intention would result from so interpreting the
word" (at p. 311). As to context, he could find
none to support the inclusion of illegitimate chil-
dren, and although recognizing that the House of
Lords was free to give the word "children" a wider
meaning, the climate of judicial opinion was such
that it should not be said that the Legislature by
successive re-enactments of the relevant legislation
intended that the same words have a different
meaning. Viscount Simonds' views were those
pressed strongly upon this Court by counsel for the
appellant and I need do no more here than to refer
to what I said of counsel's submission at the
beginning of these reasons.

The approach of the majority (Lords Oaksey,
Radcliffe and Tucker) was quite different. A pri-
mary point for them (and it is relevant here) is
that there was no such course of decision on the
matter in issue as to warrant the conclusion that
the law had been clearly and firmly established.
There are two observations by Lord Tucker which
I regard as significant. First, taking 1857 as "the
crucial date" (to use his words) he went on to say
this (at p. 324):

... I am not persuaded that the view with regard to
illegitimacy attributed to Parliament in 1857 is a suffi-
cient ground for not construing the section strictly in
accordance with its language. Purely as a matter of
construction it would seem to me that Parliament,
having deliberately chosen a form of words which can
only have one meaning with reference to one class of
proceeding, and having used the same words with refer-
ence to two other classes in a section which is prefaced
with the words "in any proceedings", these words must
necessarily bear the same meaning throughout. I agree
with the view expressed by Denning L.J. in Packer v.
Packer, [1954] P. 15 that any other construction
requires the section to be rewritten, and that by the
language adopted the test of parenthood has been sub-
stituted for legitimacy....

conclusion peu surprenante qu'i premiere vue du
moins, seuls les enfants 16gitimes 6taient vis6s dans
les actes 6crits ou les lois, mais il a pr6f6r6 un point
de vue selon lequel dans tous les cas le mot [TRA-
DUCTION] a(enfants> signifie enfants 16gitimes A
moins que cette interpr6tation n'entraine une con-
tradiction ou une incompatibilit6 et pas seulement
la violation d'une obligation morale ou d'une inten-
tion probable)) (A la p. 311). Quant au contexte, il
n'a rien trouv6 qui justifie l'inclusion des enfants
ill6gitimes et, tout en reconnaissant que la Cham-
bre des lords pouvait donner au mot ((enfantsD un
sens plus large, il a jug6 que le climat jurispruden-
tiel ne permettait pas de dire que le 16gislateur, par
des r6adoptions successives de la l6gislation perti-
nente, avait l'intention de donner un sens different
aux m8mes mots. L'avocat de l'appelante s'est
particulikrement appuy6 sur l'opinion du vicomte
Simonds et, A cet 6gard, il me suffit de renvoyer A
ce que j'ai exprim6 au d6but des pr6sents motifs
sur les all6gations de l'avocat.

L'approche de la majorit6 (les lords Oaksey,
Radcliffe et Tucker) est bien diffbrente. Ils ont
d'abord consid6r6 (et ce point est important en
l'espce) qu'il n'existait pas de tendance jurispru-
dentielle sur le point en litige qui permette de
conclure que l'6tat du droit 6tait clair et net. A cet
6gard, je considdre pertinentes deux observations
de lord Tucker. Premibrement, prenant I'ann6e
1857 comme [TRADUCTION] ((e6poque cruciale,
(pour reprendre ses mots), il a d6clar6 (A la p.
324):

[TRADUCTION] ... je ne suis pas convaincu que la
conception de l'il6gitimitE attribu6e au Parlement en
1857 constitue un motif suffisant pour ne pas interpr6ter
l'article de manibre strictement conforme A son texte.
Du seul point de vue de l'interpr6tation, il me semble
qu'en choisissant d6lib6r6ment des mots qui n'ont qu'un
seul sens relativement A un type de proc6dures et en
reprenant les m8mes mots relativement A deux autres
types de proc6dures dans un article qui commence par
adans toute proc6dures, le Parlement voulait n6cessaire-
ment leur donner A tous le mime sens. Je partage
l'opinion du lord juge Denning dans Packer v. Packer,
[1954] P. 15 que toute autre interpr6tation n6cessite le
remaniement de l'article et que vu son texte, I'article a
substitu6 le critbre parental A celui de la 16gitimit6. ...
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The second observation (more accurately, a series
of them) is as follows (at pp. 325-26):

... I would be disposed to accept a different construc-
tion if there existed a considerable body of authority-
although not binding on this House-which had been
acted on for many years, and which must be assumed to
have been in the mind of Parliament on the occasions
when section 35 of the Act of 1857 has been amended or
re-enacted. I do not, however, find that the precise point
has ever been the subject of express decision until
Harrison v. Harrison, [1951] p. 476 although I agree
that the reasoning of many of the cases cited points to
the construction which has been accepted by the majori-
ty of the Court of Appeal in the present case....

... I cannot find in the history of this matter suffi-
cient grounds for inferring that in 1950 Parliament
placed the seal of its approval on a previously accepted
construction of this section. ...

I have not referred to the question of convenience,
because, in my view, this has little, if any, bearing on
questions of construction, but where I find a strict
construction results in enabling the court to do that
which justice clearly requires in the interest of an infant
child, I am the less inclined to reject a literal interpreta-
tion by attributing a lack of enlightenment to Parlia-
ment in 1857. . ..

Farrell v. Alexander is not as closely related to
the type of problem presented here as are the other
cases that I have heretofore canvassed. It originat-
ed in an action by the appellant lessees to recover
from the previous tenant of the premises a sum of
money alleged to be an unlawful premium which it
was illegal for that tenant to exact in connection
with an arrangement whereby she surrendered her
tenancy to permit a new lease to be given to the
appellants. The immediate question was whether
the respondent came within the words "any per-
son" in a statute which made it an offence to
require payment of a premium in addition to rent.
The respondent's contention was that "any person"
was restricted to a landlord or lessor or prospective
landlord or lessor. This position was rejected by
the House of Lords with one dissent.

The history of the legislation, going back to
1915 and ending in a consolidation statute in 1968,
was heavily relied on to support a restricted mean-

Voici en quels termes il a fait la seconde observa-
tion (qui, en fait, comprend plusieurs volets), (aux
pp. 325 et 326):

[TRADUCTION] ... je serais pr8t A accepter une inter-
pr6tation diff6rente s'il existait une jurisprudence impor-
tante qui 6tait suivie depuis de nombreuses annbes,
mime si elle ne lie pas cette Chambre, car il faudrait
alors pr6sumer que le Parlement en a tenu compte
lorsqu'il a modifi6 ou r6adopt6 l'art. 35 de la Loi de
1857. Je ne trouve cependant aucune d6cision portant
directement sur la question avant Harrison v. Harrison,
[1951] p. 476, mais je reconnais que le raisonnement
suivi dans plusieurs d6cisions citbes correspond A l'inter-
pr6tation accept6e en l'espce par la Cour d'appel A la
majorit6.

... dans l'historique de cette question, je ne trouve pas
de motifs suffisants pour en conclure qu'en 1950 le
Parlement a donn6 son approbation A une interpr6tation
de cet article pr6c6demment accept6e....

Je n'ai pas parl6 de la question de l'opportunit6 parce
que j'estime que cela a peu ou pas d'importance en
matidre d'interpr6tation, mais quand il appert qu'une
interpr6tation stricte a pour effet d'habiliter le tribunal A
prendre les mesures que la justice exige clairement dans
l'int6r~t d'un enfant mineur, je suis d'autant moins
enclin A rejeter une interpr6tation litt6rale en imputant
au Parlement de 1857 une certaine 6troitesse d'esprit.

L'affaire Farrell v. Alexander n'est pas aussi
proche du genre de probl6me qui nous occupe ici
que les autres affaires susmentionn6es. Il s'agissait
d'une action intent6e par les locataires appelantes
contre la locataire antbrieure des lieux en recou-
vrement d'une somme d'argent pergue A titre de
prime. Cette dernidre ne pouvait 16galement exiger
ce montant pour une entente aux termes de
laquelle elle renongait A son droit de bail afin de
permettre aux appelantes d'en signer un nouveau.
II fallait en premier lieu d6terminer si l'intimbe
etait vis6e par les mots [TRADUCTION] atoute per-
sonne)) dans la Loi qui faisait une infraction de la
perception d'une prime en plus du loyer. L'intim6e
a plaid6 que les mots ((toute personnew visaient
uniquement un propri6taire ou un bailleur ou un
propri6taire ou un bailleur 6ventuels. La Chambre
des lords a rejet6 cette th6se avec une dissidence.

L'historique de la l6gislation, de 1915 A la codi-
fication de 1968, a 6t6 longuement plaid6 pour
appuyer une interpr6tation restrictive de l'expres-
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ing of the phrase "any person" and as well case
law with that result, none of it, however, in the
House of Lords. One of the arguments advanced
was that re-enactment of the legislation on which a
certain judicial decision was given should be taken
as a validation thereof. As to this Lord Wilber-
force observed (at p. 727):

My Lords, I have never been attracted by the doctrine
of Parliamentary endorsement of decided cases; it seems
to me to be based on a theory of legislative formation
which is possibly fictional. But if there are cases in
which this doctrine may be applied, and I must respect
the opinions of those judges who have so held, any case
must be a clear one. . . . This case is certainly not such a
case....

This observation is relevant to the issue here,
and, even more, are the provisions of ss. 4 and 19
of The Interpretation Act, R.S.O. 1970, c. 225,
reading as follows:

4. The law shall be considered as always speaking
and, where a matter or thing is expressed in the present
tense, it is to be applied to the circumstances as they
arise, so that effect may be given to each Act and every
part of it according to its true intent and meaning.

19. The Legislature shall not, by re-enacting, revis-
ing, consolidating or amending an Act, be deemed to
have adopted the construction that has by judicial deci-
sion or otherwise been placed upon the language used in
the Act or upon similar language.

Section 19 of the Ontario Interpretation Act has
neutralized the suggestion made in many cases,
and raised in Farrell v. Alexander, that a re-enact-
ment of legislation amounts to an endorsement of
previous judicial decisions thereon. Lord Simon
adverted to this issue in his reasons in Farrell v.
Alexander and commented on it in terms which
appeal to me, as follows (at pp. 740-41):

... the object of statutory interpretation is rather to
ascertain the meaning of what Parliament has said. On
this approach the previous judicial interpretation is
merely one of the facts within the knowledge of the
draftsman in the light of which he will draft. It carries
to his knowledge as much authority as it bears under the
general doctrine of precedent, but no more. If the deci-
sion is of long standing it is unlikely to be disturbed

sion stoute personne, de mime que les d6cisions
en ce sens dont aucune ne venait toutefois de la
Chambre des lords. On a notamment plaid6 dans
cette affaire que la r6adoption de la 16gislation
ayant fait l'objet d'une d6cision judiciaire devait
en 8tre consid6r6e comme une approbation. A ce
sujet, lord Wilberforce a fait remarquer (A la p.
727):

[TRADUCTION] Vos Seigneuries, la doctrine de l'ent6-
rinement par le Parlement de d6cisions judiciaires ne
m'a jamais plu: elle me semble fond6e sur une thborie de
la r6daction l6gislative qui tient de la fiction. Mais s'il
existe des cas d'application de cette doctrine, et je dois
respecter l'opinion des juges qui en ont d6cid6 ainsi, le
cas doit 8tre clair ... Or ce n'est certainement pas vrai
en l'esp6ce....

Cette remarque est pertinente en 1'esp~ce et les
art. 4 et 19 de The Interpretation Act, R.S.O.
1970, chap. 225, le sont encore plus; en voici le
texte:

[TRADUCTION] 4. La loi est cense toujours parler
et, chaque fois qu'une matibre ou une chose est exprim6e
au pr6sent, il faut l'appliquer aux circonstances au fur et
A mesure qu'elles surgissent de fagon A donner effet A
chaque texte 16gislatif ainsi qu'd chacune de ses parties,
selon son intention et son sens v6ritables.

19. La r6adoption, la r6vision, la codification ou la
modification d'un texte 16gislatif par la 16gislature n'est
pas cens6e 8tre une adoption de l'interpr6tation qui, par
d6cision judiciaire ou autrement, a 6t6 donn6e aux
termes employds dans ledit texte ou A des termes
analogues.

L'article 19 de The Interpretation Act de l'On-
tario neutralise la suggestion faite dans plusieurs
arrets, notamment dans l'arrat Farrell v. Alexan-
der, que la r6adoption d'une loi 6quivaut A un
entbrinement des d6cisions judiciaires dont elle a
fait l'objet. Dans ses motifs dans l'affaire Farrell
v. Alexander, lord Simon a 6tudi6 ce point et s'est
exprim6 en des termes qui me plaisent (aux pp.
740 et 741):

[TRADUCTION] ... l'interpr6tation l6gislative vise A
trouver le sens de ce que le Parlement a dit. A cet 6gard,
I'interpr6tation judiciaire ant6rieure est seulement un
des 616ments connus du r6dacteur dont il tient compte
dans ses travaux. Elle a autant d'influence sur sa con-
naissance que la doctrine g6n6rale du pr6c6dent mais
pas plus. Si la d6cision est bien 6tablie, son effet ne sera
probablement pas modifi6 sauf si elle est manifestement
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unless it is clearly erroneous (and sometimes not even
then). If it has been frequently followed it gains added
authority. Still more if it has been endorsed by the
Court of Appeal. And again if it has been the basis of
commercial or proprietary transactions or of criminal
responsibility. And so on. A decision of your Lordships'
House on statutory construction is most unlikely to be
overruled under the 1966 declaration: Jones v. Secretary
of State for Social Services, Hudson v. Secretary of
State for Social Services, [1972] A.C. 944. In short, the
previous decision carries its own authority. So long as
courts are conscientious in applying the doctrine of
precedent, the draftsman will rarely be led astray. If
Parliament wishes to endorse the previous interpretation
it can do so in terms (of, just by way of one striking
example, the Law of Property Act 1925, s. 40(2)). The
sovereignty of Parliament is fundamental constitutional
law; but courts of law have their own constitutional
duties, important amongst which is to declare the mean-
ing of a statutory enactment. To pre-empt a court of
construction from performing independently its own
constitutional duty of examining the validity of a previ-
ous interpretation, the intention of Parliament to
endorse the previous judicial decision would have to be
expressed or clearly implied. Mere repetition of lan-
guage which has been the subject of previous judicial
interpretation is entirely neutral in this respect or at
most implies merely the truism that the language has
been the subject of judicial interpretation for whatever
(and it may be much or little) that is worth.

There are, I think, three questions that present
themselves at this point. First, is there any reason,
on principles of construction or from the stand-
point of context, to narrow the ordinary meaning
of "children" to exclude illegitimate children?
Second, is there any clear course of decision that
would impel this Court to such a result? Third, is
there any reason of policy, either reflected in the
enactment under discussion or from a more gener-
al standpoint, to limit the right of a father or a
mother to designate a natural born child as his or
her preferred beneficiary? I would answer all three
questions in the negative and, consequently, sup-
port the judgments below.

The ordinary meaning is clear enough, as I have
already noted, but it is said that there is a "fami-
ly" connotation to the class of preferred benefici-

erron6e (et encore). Si elle a 6t6 fr6quemment suivie,
elle prend plus d'importance. Et encore plus si elle a 6t6
suivie par la Cour d'appel. Elle aura encore plus de
poids si elle constitue le fondement d'op6rations com-
merciales ou immobilibres ou d'une responsabilit6 crimi-
nelle. Et ainsi de suite. 11 est tout A fait improbable
qu'une d6cision de votre Chambre sur une question
d'interpr6tation l6gislative soit renvers6e suivant la
d6claration de 1966: Jones v. Secretary of State for
Social Services, Hudson v. Secretary of State for Social
Services, [1972] A.C. 944. En d6finitive, la d6cision
ant6rieure fait autorit6 d'elle-m8me. Dans la mesure oil
les tribunaux font preuve de prudence en appliquant la
doctrine du pr6c6dent, le r6dacteur sera rarement induit
en erreur. Si le Parlement veut adopter une interpr6ta-
tion antbrieure, il peut le faire clairement (un bon
exemple est la Law of Property Act 1925, par. 40(2)).
La souverainet6 du Parlement est fondamentale en droit
constitutionnel; mais les cours de justice ont elles aussi
des responsabilit6s constitutionnelles et I'une des plus
importantes consiste A 6noncer le sens d'un texte 16gisla-
tif. Pour empacher un tribunal d'interpr6tation d'exercer
ind6pendamment sa responsabilit6 constitutionnelle qui
consiste A examiner la validit6 d'une interpr6tation ant6-
rieure, il faudrait que l'intention du Parlement d'adopter
une d6cision judiciaire ant6rieure soit exprese ou mani-
festement implicite. La simple r6p6tition d'une expres-
sion qui a fait I'objet d'une interpr6tation judiciaire est A
cet 6gard sans effet ou, au mieux, suppose simplement le
truisme que l'expression a d6jA fait l'objet d'une inter-
pr6tation judiciaire pour ce que cela vaut (et ce peut etre
beaucoup ou peu).

A ce stade, trois questions se posent. Premire-
ment, existe-t-il une raison, vu les principes d'in-
terpr6tation ou le contexte, qui justifie une restric-
tion du sens ordinaire du mot senfants* pour en
exclure les enfants ill6gitimes? Deuxibmement,
existe-t-il une jurisprudence clairement 6tablie qui
force cette Cour A parvenir A ce r6sultat? Troisi&-
mement, existe-t-il une raison de principe, qui
ressortirait du texte l6gislatif A 1'6tude ou d'un
point de vue plus g6n6ral, pour limiter le droit d'un
pere ou d'une mere de d6signer son enfant naturel
comme b6n6ficiaire privil6gi? Je suis d'avis de
r6pondre A toutes ces questions par la n6gative et
de confirmer les jugements des tribunaux d'ins-
tance infbrieure.

Comme je l'ai d6jA dit, le sens ordinaire du mot
est suffisamment clair, quoiqu'on dise que la cat&
gorie des b6n6ficiaires privil6gi6s a une connota-
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aries. I do not know why this should exclude an
illegitimate child unless we read "family" as refer-
ring to married persons and their legitimate off-
spring, and this then becomes the same argument
already considered, namely, there must be a gloss
of legitimacy placed upon the word "children".
Adopted children were added in 1935 but this is no
ground for saying that illegitimate children should
also have been expressly mentioned if they are to
be counted among the class of preferred benefici-
aries. The supposition would be that they were not
therefore included, but that cannot be as against
adopted children who, without the legal stamp,
could not be classed as children at all.

Second, there is no clear course of decision that
should stand in the way of this Court's freedom (a
freedom that it enjoys whatever be the run of the
case law) to come to its own conclusion on how to
construe s. 164(2) of The Insurance Act. The
Hough case is not directly applicable, turning on a
different statute and, I may add, decided in a
different climate of judicial opinion which even
then had come under question.

On the third question, that of policy, I see no
social interest that would be advanced by depriving
a parent of the right to designate a natural child as
a preferred beneficiary. Certainly, the matter is of
no consequence to the insurer, and as between an
estranged wife and a natural child of the insured,
the latter would be expected to show a preference
for his child. To leave the choice to him is to
emphasize the private as opposed to any public
interest in the matter. Why then should a now
outworn common law approach be invoked to deny
such a preference?

The promotion of at least a moral duty to a
natural child is a preferable policy to one looking
upon such a child as afilius nullius. I am unaware
of any redeeming factor in favour of the latter
position. Certainly, if legislation can be construed,
consistently with its words, to permit a parent to
exhibit his sense of obligation to his natural child
the construction should not be blighted by bringing
up echoes of a past that Courts have abandoned in

tion afamiliales. Je ne vois pas pourquoi cela exclu-
rait un enfant ill6gitime A moins de consid6rer que
le mot 4famille) se rapporte A des personnes
maribes et A leur descendance 16gitime, ce qui
revient A la m~me chose que d'exliquer le sens du
mot ((enfants)) avec la notion de 16gitimit6, interpr6-
tation que j'ai d6jA analys6e. Les enfants adoptifs
sont express6ment inclus depuis 1935, mais cela ne
signifie pas que pour faire partie de la cat6gorie
des b6n6ficiaires privil6gi6s, les enfants ill6gitimes
devraient 6galement faire l'objet d'une disposition
expresse. On pr6tend qu'ils ne sont pas inclus dans
la loi, mais on ne peut les comparer aux enfants
adoptifs qui, sans cette reconnaisance 16gale, ne
pourraient meme pas etre mis dans la cat6gorie des
enfants.

Deuxibmement, il n'y a aucune jurisprudence
clairement 6tablie qui vienne entraver la libert6 de
cette Cour (qui, de toute fagon, a toute libert6
quelle que soit la tendance jurisprudentielle) de
parvenir A sa propre conclusion sur l'interpr6tation
du par. 164(2) de The Insurance Act. L'arret
Hough ne s'applique pas directement, car il porte
sur une autre loi et, avec 6gards, il a 6t6 rendu
dans un climat jurisprudentiel diff6rent qui 6tait
d6jA mis en question.

Troisibmement, pour ce qui est d'une raison de
principe, je ne vois aucun int6rat social A priver un
pere ou une mere du droit de d6signer un enfant
naturel comme b6n6ficiaire privil6gi6. En fait, cela
ne change rien pour l'assureur et on peut s'atten-
dre A ce qu'un assur6 soit plus port6 A avantager
un enfant naturel qu'une 6pouse dont il est s6pare.
En lui laissant le choix, on favorise l'intbret priv6
par opposition A tout int6rat public en la matibre.
Alors pourquoi invoquer une thborie de common
law p6rim6e pour lui d6nier ce choix?

Il est certainement plus souhaitable de favoriser
l'obligation morale envers un enfant naturel que de
considbrer cet enfant comme un filius nullius. Je
ne vois aucune bonne raison de conserver cette
dernibre notion. En d6finitive, lorsqu'une loi peut
6tre interpr6t6e conform6ment A ses termes de
fagon A permettre A un pare ou une mere de
manifester son sens des responsabilit6s envers son
enfant naturel, cette interpr6tation ne devrait pas
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more recent concern with other statutes, as in the
Duffell, White v. Barrett and Gingell cases.

Reliance was placed by counsel for the respond-
ent on The Children's Law Reform Act, 1977
(Ont.), c. 41 and especially on s. 2(2) thereof. I
doubt, having regard to the facts of this case, that
counsel can derive any benefit from the Act if he
cannot succeed apart from it, but in view of the
conclusion which I would reach apart from the Act
I say nothing more about it.

The appeal fails and, in accordance with the
terms on which leave was granted, the appellant
shall pay the costs of the respondent in this Court.

The judgment of Martland, Pigeon and Beetz
JJ. was delivered by

MARTLAND J.-The appellant, Greta Noreen
Brule, hereinafter referred to as "the appellant",
was married on November 18, 1939, to Rudolph
Joseph Brule, hereinafter referred to as "Brule".
They separated in February 1968. The wife
instituted alimony proceedings and obtained a
judgment in her favour on March 3, 1971.

From December 1968 until his death on Sep-
tember 7, 1973, Brule lived with the respondent,
Lois Evelyn Rochon, who subsequent to his death,
married Denzil Harry Plummer. The infant
respondent is their child. He lived with them until
Brule's death and continued to live with his mother
thereafter.

Brule took out a policy of insurance on his life
with the appellant insurance company on or about
February 25, 1957. He designated the appellant as
beneficiary. The policy is a group policy arranged
through Brule's employer, Air Canada.

On June 27, 1973, less than three months prior
to his death, Brule completed a change of benefici-
ary form naming the infant respondent as benefici-
ary. On August 2, 1973, Brule made a will naming
Lois Evelyn Rochon as executrix and their son as
the beneficiary. The will directed that the proceeds
of any insurance policy on his life should be held in

8tre an6antie par des r6miniscences d'un pass6 que
les tribunaux ont d6laiss6 r6cemment A propos
d'autres lois, comme le d6montrent les arr~ts Duf-
fell, White v. Barrett et Gingell.

L'avocat de l'intim6e a 6galement invoqu6 The
Children's Law Reform Act, 1977 (Ont.), chap. 41
et particulibrement son par. 2(2). Je doute fort,
compte tenu des faits de l'esp6ce, que l'avocat
puisse en tirer quelque avantage s'il ne peut avoir
gain de cause sans elle, mais, 6tant donn6 la
conclusion A laquelle je parviens sans l'avoir consi-
d6r6e, je ne me prononcerai pas A cet 6gard.

Le pourvoi 6choue et, conform6ment aux condi-
tions auxquelles l'autorisation d'appel a 6t6 accor-
d6e, I'appelante devra payer les d6pens de l'intim6e
en cette Cour.

Le jugement des juges Martland, Pigeon et
Beetz a 6t6 rendu par

LE JUGE MARTLAND-L'appelante, Greta
Noreen Brule, ci-aprbs appelke ((1'appelante)) et
Rudolph Joseph Brule, ci-aprds appel6 uBrule, se
sont mari6s le 18 novembre 1939. Ils se sont
s6par6s en f6vrier 1968. L'6pouse a obtenu une
pension alimentaire par jugement du 3 mars 1971.

De d6cembre 1968 au 7 septembre 1973, date de
son d6chs, Brule a v6cu avec l'intim6e Lois Evelyn
Rochon. Cette dernidre a 6pous6 Denzil Harry
Plummer aprbs le d6cks de Brule. L'intim6 mineur
est leur fils. II a v6cu avec eux jusqu'au d6cks de
Brule et depuis il vit avec sa mere.

Brule a contract6 une police d'assurance-vie
auprbs de la compagnie d'assurance appelante, le
25 f6vrier 1957 on vers cette date. II a d6sign6
l'appelante comme b6n6ficiaire. Il s'agit d'une
assurance-groupe obtenue par l'employeur de
Brule, Air Canada.

Le 27 juin 1973, moins de trois mois avant son
d6cks, Brule a rempli une formule de changement
de b6n6ficiaire et a d6sign6 le mineur intim6
comme b6n6ficiaire. Le 2 aofit 1973, Brule a fait
un testament dans lequel il a nomm6 Lois Evelyn
Rochon ex6cutrice et leur fils mineur b6n6ficiaire.
Aux termes du testament, le produit de toute
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trust as if the proceeds formed part of the residue
of his estate. The appellant did not consent to the
change of beneficiary.

The amount payable under the policy is
$24,300. The sum of $11,661.12 was paid to the
appellant. The remainder is in the hands of the
appellant insurance company.

Action to recover the amount of the policy was
brought by the respondent Lois Plummer, as
executrix of the Brule Estate, and by the infant
respondent, by his next friend Denzil Harry Plum-
mer against the appellant, The Great-West Life
Assurance Company and Air Canada. The action
against Air Canada was later discontinued.

The respondents' action succeeded at trial and
this judgment was upheld on appeal to the Court
of Appeal. The present appeal is brought by leave
of this Court.

The question in issue is as to whether Brule was
lawfully entitled to change the beneficiary under
the life insurance policy from his wife to his
illegitimate son. The determination of that ques-
tion depends upon the interpretation of the rele-
vant provisions of The Insurance Act relating to
preferred beneficiaries.

At the time that Brule completed the change of
beneficiary form and at the date of the making of
his will, The Insurance Act in effect was R.S.O.
1970, c. 224. That Act, however, by s. 146, pro-
vides as follows:

146. (1) Notwithstanding any agreement, condition
or stipulation to the contrary, this Part applies to a
contract made in Ontario on or after the 1st day of July,
1962, and, subject to subsections 2 and 3, applies to a
contract made in Ontario before that day.

(2) The rights and interests of a beneficiary for value
under a contract that was in force immediately prior to
the Ist day of July, 1962 are those provided in Part V of
The Insurance Act as it existed immediately prior to
that day.

(3) Where the person who would have been entitled
to the payment of insurance money, if the money had
become payable immediately prior to the Ist day of
July, 1962, was a preferred beneficiary within the mean-
ing of Part V of The Insurance Act as it existed immedi-

police d'assurance-vie devait etre d6tenu en fiducie
comme s'il faisait partie du reliquat de sa succes-
sion. L'appelante n'avait pas consenti au change-
ment de b6n6ficiaire.

Le montant payable en vertu de la police totalise
$24,300. Une somme de $11,661.12 a 6t6 vers6e A
l'appelante. La compagnie d'assurance appelante
est toujours en possession du solde.

Une action en recouvrement du montant de la
police a 6t6 intent6e par Lois Plummer, A titre
d'ex6cutrice de la succession de Brule, et par le
mineur intim6, repr6sent6 ad litem par Denzil
Harry Plummer, contre l'appelante la Great-West,
compagnie d'assurance-vie et Air Canada. L'ac-
tion contre Air Canada a 6t6 abandonn6e.

Les intim6s ont eu gain de cause en premibre
instance et ce jugement a 6t6 confirm6 par la Cour
d'appel. Le pr6sent pourvoi est interjet6 sur autori-
sation de cette Cour.

La question en litige consiste A d6terminer si
Brule pouvait 16galement changer le b6n6ficiaire
de la police d'assurance-vie en remplagant sa
femme par son fils ill6gitime. La solution de ce
probl~me d6pend de l'interpr6tation des disposi-
tions pertinentes de The Insurance Act relatives
aux b6n6ficiaires privil6gi6s.

La loi en vigueur A l'6poque ot' Brule a rempli la
formule de changement de b6n6ficiaire, et A la
date oa il a fait son testament 6tait The Insurance
Act, R.S.O. 1970, chap. 224. L'article 146 de cette
loi pr6voit cependant:

[TRADUCTION] 146. (1) Nonobstant toute entente,
condition ou stipulation contraire, la pr6sente partie
s'applique A un contrat pass6 en Ontario A partir du Ir
juillet 1962 et, sous r6serve des paragraphes (2) et (3),
s'applique A un contrat fait en Ontario avant cette date.

(2) Les droits et intbrits d'un b6n6ficiaire A titre
on6reux en vertu d'un contrat en vigueur imm6diate-
ment avant le I- juillet 1962 sont ceux pr6vus A la partie
V de The Insurance Act en vigueur imm6diatement
avant cette date.

(3) Lorsque la personne qui aurait eu droit au produit
de l'assurance, s'il 6tait devenu payable imm6diatement
avant le lel juillet 1962, est un b6ndficiaire privil6giE au
sens de la partie V de The Insurance Act en vigueur
imm6diatement avant cette date, 1'assur6 ne peut, sauf
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ately prior to that day, the insured may not, except in
accordance with that Part,

(a) alter or revoke the designation of a beneficiary; or

(b) assign, exercise rights under or in respect of,
surrender or otherwise deal with the contract,

but this subsection does not apply after a time at which
the insurance money, if it were then payable, would be
payable wholly to a person other than a preferred
beneficiary within the meaning of that Part.

Since the policy in question was in force prior to
July 1, 1962, reference must be made to the
provisions governing the altering of the designation
of a beneficiary found in The Insurance Act in
R.S.O. 1960, c. 190. Sections 164, 170(1) and 171
of that Act provide:

164. (1) Beneficiaries for value are beneficiaries who
have given valuable consideration, other than marriage,
and who are expressly stated to be, or described as,
beneficiaries for value in the policy or in an endorsement
thereon or in a subsequent declaration signed by the
insured.

(2) Subject to section 173, preferred beneficiaries are
the husband, wife, children, adopted children, grandchil-
dren, children of adopted children, father, mother and
adopting parents of the person whose life is insured.

(3) Ordinary beneficiaries are beneficiaries who are
not preferred beneficiaries, beneficiaries for value, or
assignees for value.

170. (1) Where the insured, in pursuance of section
167, designates as beneficiary or beneficiaries a member
or members of the class of preferred beneficiaries, a
trust is created in favour of the designated beneficiary or
beneficiaries, and the insurance money, or such part
thereof as is or has been apportioned to a preferred
beneficiary, is not, except as otherwise provided in this
Act, subject to the control of the insured or of his
creditors and does not form part of the estate of the
insured.

171. Notwithstanding the designation of a preferred
beneficiary or beneficiaries, the insured may subse-
quently exercise the powers conferred by section 167 so
as to restrict, limit, extend or transfer the benefits of the
contract to any one or more of the class of preferred
beneficiaries to the exclusion of any or all others of the
class, or wholly or partly to one or more for life or any
other term or subject to any limitation or contingency,

en conformit6 de cette partie-A,

a) modifier ni r6voquer la d6signation du b6n6ficiaire;
ni
b) c6der le contrat, ni exercer les droits qu'il posshde
en vertu ou A l'6gard de ce contrat, ni proc6der au
rachat par l'assureur ni le n6gocier d'une autre fagon,

mais le pr6sent paragraphe ne s'applique pas dans le cas
oa le produit de l'assurance, s'il 6tait payable, le serait
en faveur d'une personne qui n'6tait pas un b6n6ficiaire
privil6gi6 au sens de cette partie-lA.

Puisque la police en question 6tait en vigueur
avant le 1- juillet 1962, il faut s'en remettre aux
dispositions de The Insurance Act, R.S.O. 1960,
chap. 190, qui r6gissent le changement de d6signa-
tion d'un b6n6ficiaire. Les articles 164, 170(1) et
171 de cette loi pr6voient:

[TRADUCTION] 164. (1) Sont b6n6ficiaires A titre
onbreux les b6n6ficiaires qui ont donn6 une contrepartie
valable, autre que le mariage, et qui sont express6ment
d6sign6s ou d6crits comme b6n6ficiaires A titre on6reux
dans la police ou dans un avenant ou dans une d6clara-
tion subs6quente sign6e par l'assur6.

(2) Sous r6serve de l'article 173, sont b6n6ficiaires
privil6gi6s le mari, la femme, les enfants, les enfants
adoptifs, les petits-enfants, les enfants d'enfants adop-
tifs, le pbre, la mrne et les parents adoptifs de la
personne dont la vie est assurbe.

(3) Les b6n6ficiaires ordinaires sont les b6n6ficiaires
non privil6gi6s, les b6n6ficiaires A titre on6reux ou les
cessionnaires A titre onbreux.

170. (1) Lorsque l'assur6, conform6ment A l'article
167, d6signe comme b6ndficiaire ou b6n6ficiaires une ou
des personnes mentionn6es dans la cat6gorie des b6ndfi-
ciaires privil6gibs, une fiducie est cr66e en faveur du ou
des b6nkficiaires d6sign6s, et le produit de l'assurance,
ou la partie de ce produit attribu6 A un b6n6ficiaire
privil6gi6, n'est pas, sauf prescription contraire de la
pr6sente loi, A la disposition de l'assur6 ou de ses cr6an-
ciers et ne fait pas partie de la succession de l'assur6.

171. Nonobstant la d6signation d'un ou de plusieurs
b6n6ficiaires privil6gi6s, l'assur6 peut par la suite exer-
cer les pouvoirs conf6r6s par l'article 167 et restreindre,
limiter, 6tendre ou transf6rer la garantie du contrat A
l'6gard d'une ou de plusieurs personnes faisant partie de
la cat6gorie des b6n6ficiaires privil6gi6s, A I'exclusion
d'une ou de toute autre personne de cette cat6gorie, en
totalit6 ou en partie, pour la vie ou pour toute autre
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with remainder to any other or others of the class.

The origin of these provisions is to be found in a
statute enacted in 1865, two years before Confed-
eration, by the Province of Canada. The following
portions of that Act are relevant to the issue under
consideration:

C A P. XVII.

An Act to secure to Wives and Children the benefit of
Assurance on the lives of their Husbands and Parents.

WHEREAS it is expedient to permit persons to insure
their lives for the benefit of their wives and children:
Therefore, Her Majesty, by and with the advice and
consent of the Legislative Council and Assembly of
Canada, enacts as follows:

1. It shall be lawful for any person to insure his life
for the whole term thereof, or for any definite period, for
the benefit of his wife or of his wife and children, or of
his wife and some or one of his children, or of his
children only or some or one of them, and to apportion
the amount of the insurance money, as he may deem
proper where the insurance is effected for the benefit of
more than one.

5. Upon the death of the person whose life is insured,
the insurance money due upon the policy, shall be
payable according to the terms of the policy or of the
declaration as aforesaid, as the case may be, free from
the claims of any creditor or creditors whomsoever.

The purpose of this legislation was to enable a
husband to make provision for his wife and family,
after his death, by means of insurance on his life,
the proceeds of which would be free from the
claims of his creditors. The people entitled to this
protection were the family group, the "children"
mentioned in the Act were the children of the
insured and his wife.

Those provisions were substantially repeated in
(1884) Ont., c. 20, which provided that the funds
designated for a wife or children should be deemed
a trust for their benefit and should not be subject
to the control of the husband or his creditors.

p6riode, ou l'assujettir A une restriction ou A une condi-
tion, avec retour A une ou d'autres personnes faisant
partie de la cat6gorie.

Ces dispositions tirent leur origine d'une loi
promulgu6e par la province du Canada en 1865,
soit deux ans avant la Conf6d6ration. Les disposi-
tions suivantes de cette loi sont pertinentes en
l'esp6ce:

C A P. XVII.

Acte pour assurer aux femmes et aux enfants le
b6n6fice des assurances sur la vie de leurs maris et
parents.

CONSIDtRANT qu'il est exp6dient de permettre
aux individus d'assurer leurs vies pour le b6n6fice de
leurs femmes et enfants: A ces causes, Sa Majest6, par et
de I'avis et du consentement du conseil 16gislatif et de
l'assembl6e l6gislative du Canada, d6cr6te ce qui suit:

1. II sera loisible A tout individu d'assurer sa vie, pour
toute sa dur6e ou pour toute autre pbriode d6finie, pour
le b6n6fice de sa femme, ou de sa femme et de ses
enfants, ou de sa femme et de quelques uns ou d'un de
ses enfants, ou de ses enfants uniquement, ou de quel-
ques uns ou de I'un d'entre eux, et de distribuer le
montant de ]'assurance comme il le jugera A propos,
lorsque I'assurance sera effectu6e au b6n6fice de plus
d'une personne.

5. Lors du d6cks d'une personne dont la vie est assu-
r6e, le montant de l'assurance dfi sur la police, sera
payable aux termes de la police ou de la d6claration
comme susdit, selon le cas, et ne pourra 8tre r6clam6 par
aucun cr6ancier ou cr6anciers que ce soit.

Cette loi visait A permettre A un mari d'avanta-
ger sa femme et sa famille, apris son d6chs, en
prenant une assurance-vie dont le produit ne pou-
vait faire l'objet de r6clamations de la part de ses
cr6anciers. Les personnes ayant droit A cette pro-
tection sont les membres de la famille; les
((enfants) dont parle la Loi sont les enfants de
l'assur6 et de sa femme.

Ces dispositions ont 6t6 reprises, pour 1'essen-
tiel, dans (1884) Ont., chap. 20; elles pr6voient que
les montants attribu6s A la femme ou aux enfants
sont r6put6s constituer une fiducie A leur profit et
ne sont pas A la disposition du mari ou de ses
cr6anciers.
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In 1897 an Act was passed to consolidate and
amend the Acts respecting insurance (1897) c. 36.
The relevant section of this Act is s. 159, subsec-
tions (1) and (2) of which provided as follows:

159. (1) Where a person (hereinafter called the
assured) effects insurance on his or her own life, and
either by the contract of insurance, or by instrument in
writing attached to or endorsed on, or identifying the
said contract by number or otherwise, declares the
insurance money or a portion of the principal or interest
thereof to be for the benefit of the husband, wife,
children, grandchildren or mother of the assured, then
such contract shall (subject to the right of the assured to
apportion or alter as hereinafter enacted) create a trust
in favour of the said beneficiary or beneficiaries, accord-
ing to the intent so expressed or declared, and so long as
any object of the trust remains, the money payable
under the contract shall not be subject to the control of
the assured, or of his or her creditors, or form part of his
or her estate, when the sum secured by the contract
becomes payable; but this shall not be held to interfere
with any pledge of the policy to any person prior to such
declaration.

(2) The husband, wife, children, grandchildren and
mother of the assured shall constitute a class which may
be known as "preferred beneficiaries," and all other
beneficiaries may be known as "ordinary beneficiaries."

Subsection (1) enabled a wife to designate her
husband as a beneficiary and enlarged the family
group to include the grandchildren and mother of
the assured. Subsection (2) described the defined
group as "preferred beneficiaries."

The Ontario Insurance Act, 1924 (Ont.), c. 50
by subs. 134(2) added to the group of preferred
beneficiaries the father of the insured. The Insur-
ance Amendment Act, 1935 (Ont.), c. 29 by s. 11
added to the class of preferred beneficiaries adopt-
ed children, children of adopted children, and
adopting parents. It is in the same terms as subs.
164(2) of The Insurance Act, R.S.O. 1960, c. 190,
with which we are concerned in this case.

The issue in this case is as to whether the word
"children" as used in that subsection includes
illegitimate children.

As I have already said, in my opinion the origi-
nal Act of 1865 intended to enable a man to make

En 1897, une loi destin6e A codifier et A modifier
les diverses lois sur I'assurance (1897), chap. 36,
fut adoptbe. Les paragraphes 159(1) et (2) de
cette loi sont pertinents en I'esp6ce; ils disposent:

[TRADUCTION] 159. (1) Lorsqu'une personne (ci-
aprbs appel6e l'assurb) contracte une police d'assurance
sur sa vie, et d6clare, soit dans le contrat d'assurance,
soit dans un avenant annex6 au contrat ou l'identifiant
par un num~ro ou autrement, que le produit de l'assu-
rance, ou une partie du capital ou des int6r~ts en
provenant, est attribu6 au profit du mari, de la femme,
des enfants, petits-enfants ou de la mere de l'assur6, le
contrat (sous r6serve du droit de l'assur6 de faire un
partage ou des modifications, selon le mode pr6cis6
ci-aprbs) cr6e une fiducie en faveur dudit ou desdits
b6n6ficiaires, selon l'intention exprim6e ou d6clare, et
tant que l'objet de cette fiducie subsiste, le montant
payable en vertu du contrat n'est pas A la disposition de
l'assur6 ou de ses cr6anciers et ne fait pas partie de la
succession de l'assur6 lorsque la somme stipul~e dans le
contrat devient payable; mais le pr6sent article ne porte
pas atteinte A la d6signation d'un b6n6ficiaire de la
police ant6rieure A cette d6claration.

(2) Le mari, la femme, les enfants, les petits-enfants
et la mbre de I'assur6 forment la cat6gorie appel6e
ob6n6ficiaires privil6gibs> et les autres b6n6ficiaires sont
des (b6nficiaires ordinaireso.

Le paragraphe (1) permet A une femme de
d6signer son mari comme b6n6ficiaire et ajoute les
petits-enfants et la mbre de l'assur6 au cercle de
famille. Le paragraphe (2) d6finit le groupe
comme la cat6gorie des Kb6n6ficiaires privil6gi6s*.

Aux termes du par. 134(2) de The Ontario
Insurance Act, 1924 (Ont.), chap. 50, le pbre de
l'assur6 a 6t6 ajout6 A la cat6gorie des b6n6ficiaires
privil6gi6s. C'est en vertu de l'art. 11 de The
Insurance Amendment Act, 1935 (Ont.), chap. 29,
que les enfants adoptifs, les enfants d'enfants
adoptifs et les parents adoptifs ont 6t6 ajout6s A la
cat6gorie des b6n6ficiaires privil6gi6s. Le texte de
cet article correspond au par. 164(2) de The Insu-
rance Act, R.S.O. 1960, chap. 190, qui nous
occupe en l'esp6ce.

Il s'agit ici de d6terminer si le mot oenfantsv,
employ6 dans ce paragraphe, comprend les enfants
ill6gitimes.

Comme je l'ai d6jA dit, j'estime que la premidre
loi, promulgube en 1865, visait A permettre A un
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provision, by way of insurance upon his life, for his
wife and the children of himself and his wife. The
Act refers to "his wife or his wife and children". In
this context, the word "children" does not contem-
plate the illegitimate children of another woman.
Furthermore, the common law, at that time, was
as stated by Anglin, C.J.C., in Town of Montreal
West v. Hough ", at p. 120, that:

... where the word "child" is used, either in a private
document or in an Act of Parliament, it connotes, as a
rule, a legitimate child only.

Chief Justice Anglin cited a number of cases
decided between 1842 and 1875 in support of this
proposition.

The same principle was applicable at the time
the consolidating statute of 1897 was enacted. It
referred, as does subs. 164(2), to the "husband,
wife, children ... of the assured". It is clear that
the words then used, at the time of enactment, did
not include illegitimate children.

There have been two cases which have dealt
with the question of the designation of an illegiti-
mate child as a preferred beneficiary. The first
case is that of Wojcik v. Anthes Foundry Co.
Ltd. 14, which involved a claim by the executrix of
the will of the insured (not his wife to whom the
will directed that insurance on his life should be
paid for the support, maintenance and education
of his illegitimate son.

Riddell, J., dismissed the claim on various
grounds, but did deal with the fact that the pro-
posed beneficiary was an illegitimate child. He
said, at p. 605:

Moreover, the cases are quite clear that in a statute
the word "children" means legitimate children. One of
the leading cases is Hargraft v. Keegan (1885), 10 O.R.
272; and none of the recent legislation for the benefit of
illegitimate children goes so far as to give them the
advantage of all statutes in which the word "children" is
used.

13 [1931] S.C.R. 113.
1(1925), 56 O.L.R. 600 aff'd 57 0.L.R. 286.

mari d'avantager sa femme et leurs enfants en
prenant une assurance-vie. La Loi parle de Ksa
femme, ou de sa femme et de ses enfants). Dans ce
contexte, le mot ((enfants)) ne comprend pas les
enfants ill6gitimes d'une autre femme. En outre,
comme l'a 6crit le juge en chef Anglin dans l'arr8t
Ville de Montrial Ouest c. Hough 3, A la p. 120,
I'6tat de la common law A cette 6poque 6tait le
suivant:

[TRADUCTION] ... quand le mot aenfant, est employ6,
soit dans un document priv6 soit dans une Loi du
Parlement, en r6gle g6nerale, il vise seulement un enfant
16gitime.

Le juge en chef Anglin cite, A l'appui de cette
opinion, plusieurs arr8ts rendus entre 1842 et
1875.

Le meme principe pr6valait A l'6poque de la
promulgation de la codification de 1897. La dispo-
sition pertinente mentionnait, comme le par.
164(2), le mari, la femme, les enfants ... de
l'assur&. Il est clair que les mots employ6s A
l'6poque de la promulgation de cette loi ne visaient
pas les enfants ill6gitimes.

Deux d6cisions traitent de la question de la
d6signation d'un enfant ill6gitime comme b6n6fi-
ciaire privil6gi6. La premiere, Wojcik v. Anthes
Foundry Co. Ltd. 14, porte sur une action intent6e
par l'ex6cutrice du testament de I'assur6 (qui
n'6tait pas sa femme); le testament stipulait que le
produit de l'assurance sur la vie du testateur devait
servir A l'entretien et A l'6ducation de son fils
ill6gitime.

Le juge Riddell a rejet6 l'action pour plusieurs
motifs, mais il s'est aussi pench6 sur le fait que le
b6n6ficiaire propose 6tait un enfant ill6gitime. Il a
d6clar6 A la p. 605:

[TRADUCTION] En outre, il est 6tabli en jurisprudence
que le mot <enfants> employ6 dans une loi d6signe les
enfants 16gitimes. L'une des principales d6cisions est
Hargraft v. Keegan (1885), 10 O.R. 272; aucune loi
r6cente favorable aux enfants ill6gitimes ne va jusqu'A
d6clarer applicables A ces derniers toutes les lois dans
lesquelles le mot (enfants> est employ6.

13 [1931] R.C.S. 113.
14 (1925), 56 O.L.R. 600 confirm6 par 57 O.L.R. 286.
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The judgment at trial was upheld on appeal
(1925), 57 O.L.R. 286, but the Court of Appeal
relied on a point dealt with in the trial judgment
other than the matter of illegitimacy. That issue
was not discussed by the Court of Appeal.

The statement of Riddell, J., while it is the
judgment of a single judge, has been accepted by
text writers (see Laverty, The Insurance Law of
Canada, 2nd. ed., p. 540, and McVitty, A Com-
mentary on the Life Insurance Laws of Canada, p.
140). We were not referred to any case which had
challenged its authority.

The other case dealing with the designation of
an illegitimate child as a preferred beneficiary is
Re Snider", a British Columbia case in which
Chief Justice Farris took the same view as Riddell,
J.

In addition to these two cases, counsel for the
appellants cited other authorities to support his
submission. The first is the decision of this Court
in The Town of Montreal West v. Hough, to which
I have already made reference. That case involved
a claim, under art. 1056 C.C., by the mother of an
illegitimate son, for damages occasioned by his
death. The legal issue which the Court had to
decide was whether a natural mother is a "mere"
or an "ascendant relation" within the meaning of
those terms as used in art. 1056 C.C., and its
converse, whether an illegitimate son is an
"enfant" or a "descendant relation", within the
purview of the same article.

This Court held that an illegitimate child was
not a "child" within the meaning of the article and
reached that conclusion for the reasons which I
mentioned earlier in these reasons.

Reference was made also to the recent judgment
of the Court of Appeal for Ontario in Re B & B' 6,
involving an issue of jurisdiction. The question was
as to whether an information could be laid pursu-
ant to The Deserted Wives and Children's Main-
tenance Act, R.S.O. 1970, c. 128, charging the
father of a child, born out of wedlock, with deser-
tion of the child without having made adequate
provision for it. Subsection 3(1) of that Act pro-

1s (1947), 4 D.L.R. 326.
16 (1978), 17 O.R. (2d) 332.

Le jugement de premiere instance a 6 con-
firm6 en appel (1925), 57 O.L.R. 286, mais la
Cour d'appel s'est fond6e sur un autre point dis-
cut6 dans le jugement de premiere instance et ne
s'est pas prononc6e sur la question de l'il16gitimit6.

La d6claration du juge Riddell, m~me s'il s'agit
de l'opinion d'un juge seul, a 6t6 accept6e par la
doctrine (voir Laverty, The Insurance Law of
Canada, 2e 6d., p. 540 et McVitty, A Commentary
on the Life Insurance Laws of Canada, p. 140).
On n'a cit6 ici aucun arr8t allant A 1'encontre.

Le deuxibme pr6c6dent relatif A la d6signation
d'un enfant ill6gitime comme b6n6ficiaire privil6-
gi6 est Re Snider", une affaire de la Colombie-
Britannique dans laquelle le juge en chef Farris a
adopt6 le mime point de vue que le juge Riddell.

Outre ces deux d6cisions, I'avocat des appelantes
en a cit6 d'autres A l'appui de sa pr6tention. La
premibre est I'arrat de cette Cour, Ville de Mont-
rdal Ouest c. Hough que j'ai d6jA mentionn6. Cette
d6cision porte sur une action en dommages-int6r8ts
intent6e en vertu de l'art. 1056 C.c. par une mere
par suite du d6c&s de son fils ill6gitime. La Cour
devait d6cider si une mere naturelle est une mere*
ou (ascendant relation) au sens de l'art. 1056 C.c.
et, inversement, si un fils ill6gitime est un senfants
ou adescendant relation)) au sens du mime article.

Cette Cour a jug6 qu'un enfant ill6gitime n'6tait
pas un ((enfant)) au sens de l'article pour les motifs
que j'ai expos6s plus haut.

On a 6galement cit6 un arr8t r6cent de la Cour
d'appel de l'Ontario, Re B & B '6, relatif A une
question de comp6tence. 11 s'agissait de d6terminer
si The Deserted Wives and Children's Mainte-
nance Act, R.S.O. 1970, chap. 128, autorise le
d6p6t d'une d6nonciation accusant le pare d'un
enfant n6 hors mariage d'abandon d'enfant sans
subvenir A ses besoins. Aux termes du par. 3(1) de
cette loi [TRADUCTION] (un pare qui abandonne

1s (1947), 4 D.L.R. 326.
16 (1978), 17 O.R. (2d) 332.
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vided that "a father who has deserted his child
.. ." might be summoned before a judge presiding
in the provincial court. The Court was of the view
that "child" in this statute meant a legitimate
child and that children outside that class must
resort to The Child Welfare Act, R.S.O. 1970, c.
64. However, in the circumstances of the case, as
the putative father and mother had subsequently
married, pursuant to s. I of The Legitimacy Act,
R.S.O. 1970 c. 242, the child was deemed to be
legitimate from birth and so the information was
properly brought.

The respondents rely upon two decisions of this
Court, namely, Re Duffell: Martin v. Duffell 7

and Gingell v. The Queen 18. The first of these
cases raised an initial jurisdictional issue as to the
jurisdiction of the Surrogate Court of a county in
Ontario to deal with the custody of an illegitimate
child.

The relevant words of s. I of The Infants Act,
R.S.O. 1937, c. 215, were:

1. (1) The Supreme Court or the surrogate court of
the county or district in which the infant resides, upon
the application of the father or of the mother of an
infant, who may apply without a next friend, may make
such order as the court sees fit regarding the custody of
the infant and the right of access thereto of either
parent, having regard to the welfare of the infant, and to
the conduct of the parents, and to the wishes as well of
the mother as of the father, and may altern, vary or
discharge the order on the application of either parent,
or, after the death of either parent, of any guardian
appointed under this Act, and in every case may make
such order respecting the costs of the mother and the
liability of the father for the same, or otherwise, as the
court may deem just.

The question was whether the words "the
mother of an infant" included the mother of an
illegitimate child. Cartwright, J., (as he then was),
speaking for the Court on this point said that he
could not find anything in the rest of the Act to
cut down the ordinary meaning of the word
"mother" or of the word "infant".

17 [1950] S.C.R. 737.
Is [1976] 2 S.C.R. 86.

son enfant . . .) peut 8tre cit6 A comparaitre devant
un juge de la cour provinciale. La Cour a d6clar6
que le mot Kenfant, employ6 dans cette loi visait un
enfant 16gitime et que les autres enfants devalent
recourir A The Child Welfare Act, R.S.O. 1970,
chap. 64. Cependant, dans cette affaire, le mariage
subs6quent des pare et mare putatifs a eu pour
effet, conform6ment A l'art. I de The Legitimacy
Act, R.S.O. 1970, chap. 242, de l6gitimer 1'enfant
r6troactivement A sa naissance de sorte que la
d6nonciation 6tait valide.

Les intim6s ont invoqu6 deux arr~ts de cette
Cour, savoir Re Duffell: Martin c. Duffell" et
Gingell c. La Reine"'. Le premier soulevait une
question prbliminaire de comp6tence, celle de la
Cour des tutelles d'un comt6 de l'Ontario vis-A-vis
d'une affaire de garde d'un enfant ill6gitime.

La disposition pertinente de l'art. I de The
Infants Act, R.S.O. 1937, chap. 215, se lisait
comme suit:

[TRADUCTION] 1. (1) La Cour supr8me ou la cour
des tutelles du comt6 ou du district oij r6side l'enfant
peut, sur requate du pare ou de la mere, qui peut la
pr6senter sans tuteur, rendre l'ordonnance qu'elle juge
appropri6e relativement A la garde de I'enfant, aux
droits de visite de l'un ou l'autre des parents, selon
l'int6r8t de l'enfant, la conduite des parents et les d6sirs
exprim6s par la mere et par le pare, et peut changer,
modifier ou annuler l'ordonnance, sur requte de l'un
des parents ou, apris le d6chs de l'un d'eux, sur requate
du tuteur nomm6 en vertu de la pr6sente loi; dans tous
les cas, la cour peut rendre telle ordonnance relative aux
d6pens en faveur de la mere et A la charge du pare, ou
autrement, selon ce qu'elle estime juste.

Il s'agissait de d6terminer si les mots £mbre d'un
enfant, comprenaient la mere d'un enfant ill6gi-
time. Parlant au nom de la Cour sur cette ques-
tion, le juge Cartwright (alors juge puinb) s'est dit
d'avis que rien dans le reste de la Loi ne permettait
de restreindre le sens ordinaire du mot ambre) ou
du mot aenfants.

1 [1950] R.C.S. 737.
18 [1976] 2 R.C.S. 86.
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The contest in this case was as between the
mother of the child and proposed foster parents to
whom she had surrendered custody of the child.
The Court had to determine whether the words of
the Act were broad enough to enable the mother of
an illegitimate child to seek custody of her own
child. The Court decided that they could properly
be construed so as to permit her to have recourse
to the surrogate court.

In Gingell v. The Queen the question was
whether the father of two illegitimate children,
under the provisions of The Child Welfare Act,
R.S.A. 1970, c. 45, had any status entitling him to
notice of an application for temporary wardship of
the children, or to appeal from the wardship order.
Section 19 of the Act, relating to notice of the
application, required personal service upon "a par-
ent". The provision as to appeal, s. 27, gave the
right to appeal inter alia, to "a parent". The
question in issue was as to whether "parent"
referred only to the parent of a legitimate child.
This Court decided that the word should be given
its ordinary meaning unless the context of the
statute required that a restrictive meaning be given
to it. In the statute under consideration the word
"parent" was not defined, but the word "child"
was defined to mean "a boy or girl actually or
apparently under eighteen years of age". The
provisions of the Act made it clear that it applied
to all children, whether legitimate or not. There-
fore when the word "parent" was used in relation
to an illegitimate child it must refer to the father
and the mother of that child.

The Court approved the view of McDermid,
J.A., in White v. Barrett 19, where the issue was as
to whether a Family Court judge could deal with
an application for custody of or access to an
illegitimate child by the child's father. The Act
enabled a "parent" to apply, but did not define
either "parent" or "child". The Court upheld the
right of the father to apply and held that the
ordinary meaning should be given to the word
"parent" unless the context of the statute other-
wise required.

19 (1973), 35 D.L.R. (3d) 408.

Dans cette affaire, le litige opposait la mere de
l'enfant et les parents en instance d'adoption A qui
elle avait confi6 la garde de son enfant. La Cour
devait d6cider si les termes de la Loi 6taient
suffisamment larges pour permettre A la mare d'un
enfant ill6gitime de demander la garde de son
propre enfant. La Cour a d6cid6 que la Loi per-
mettait cette interpr6tation et que la mere pouvait
pr6senter une requ~te A la Cour des tutelles.

Dans Gingell c. La Reine, il s'agissait de d6ter-
miner si le pare de deux enfants ill6gitimes avait le
droit, en vertu de The Child Welfare Act, R.S.A.
1970, chap. 45, d'8tre avis6 d'une requ8te visant la
tutelle provisoire des enfants, ou d'interjeter appel
de l'ordonnance de tutelle. L'article 19 de la Loi,
relatif A l'avis de requate, exigeait qu'un avis soit
signifi6 personnellement A un aparent (au pare ou
A la mere). L'article 27, relatif au droit d'appel,
conf6rait notamment ce droit A un (parent). II
fallait donc 6tablir si le mot ((parents se r6f6rait
uniquement aux pare et mere d'un enfant 16gitime.
Cette Cour a jug6 que les mots doivent atre pris
dans leur sens ordinaire, A moins que le contexte
de la loi ne commande un sens restreint. La Loi A
l'6tude dans cette affaire ne d6finissait pas le mot
((parent)) mais donnait la d6finition suivante du mot
((enfant)): [TRADUCTION] agargon ou fille Ag6
effectivement ou en apparence de moins de dix-
huit anso. II 6tait manifeste que les dispositions de
la Loi s'appliquaient A tous les enfants, l6gitimes
ou non. Par cons6quent, lorsque le mot <(parent)

6tait utilis6 A propos d'un enfant ill6gitime, il visait
n6cessairement le pare et la mere de cet enfant.

La Cour a approuv6 l'opinion du juge McDer-
mid de la Cour d'appel dans White v. Barrett 9, oia
il s'agissait de d6terminer si un juge du tribunal de
la famille pouvait entendre une requate du phre
d'un enfant ill6gitime sur la garde et les droits de
visite. La Loi autorisait un parent A pr6senter une
requate, mais ne d6finissait ni le mot ((parent)) ni le
mot ((enfanto. La Cour a confirm6 le droit du pare
de pr6senter une requ~te et a jug6 que le mot
((parent devait etre pris dans son sens ordinaire, A
moins que le contexte de la loi n'en commande
autrement.

19 (1973), 35 D.L.R. (3d) 408.
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McDermid, J.A., in the course of his reasons,
said at p. 410:

I accept when the rule of construction was first enun-
ciated in England that children meant "legitimate chil-
dren". This was the meaning the ordinary person,
whether as a member of Parliament in enacting legisla-
tion or as a testator writing his will, would give to the
word. It may still be the meaning that a testator in
Canada would give to the word and in view of Re
Millar, [1938] 1 D.L.R. 65, [1938] S.C.R. 1, this
restricted meaning in construing a will, prima facie
must be given to the word. However, such restricted
meaning is not the ordinary meaning of the word when
used in legislation today.

Some English authorities were cited in argu-
ment. Reference was made to Galloway v.
Galloway20. The circumstances of that case were
somewhat unusual. The appellant, a widow, gave
birth to an illegitimate child of whom the respond-
ent, then married to another woman, was the
father. His marriage was later dissolved and he
married the appellant. This did not legitimate the
child because, at the time of his birth, the respond-
ent was married to another woman. Later the
appellant sued for divorce and sought custody of
the child. The respondent did not defend the
action. The trial judge granted the divorce decree,
but refused the application for custody on the
ground that the court did not have jurisdiction to
make the order under s. 26(1) of the Matrimonial
Causes Act, 1950.

The appellant appealed to the Court of Appeal.
The respondent was not represented on the appeal,
but, at the suggestion of the court, the Queen's
Proctor was represented to assist the court. The
appeal was dismissed. On appeal to the House of
Lords the respondent was not represented, but
counsel appeared for the Queen's Proctor. The
appeal was allowed by a majority of three to two.

Section 26(1) of the Matrimonial Causes Act,
1950, provided:

26. (1) In any proceedings for divorce or nullity of
marriage or judicial separation, the court may from time
to time, either before or by or after the final decree,

20 [1956] A.C. 299.

Dans ses motifs, le juge McDermid dit, A la p.
410:

[TRADUCTION] J'admets que, lorsque la rbgle d'inter-
pr6tation a 6t6 6nonc6e pour la premiere fois en Angle-
terre, le mot enfants d6signait les cenfants 16gitimess.
C'6tait le sens que lui donnait toute personne ordinaire,
que ce soit le membre du Parlement qui vote une loi ou
le testateur qui r6dige son testament. C'est peut-8tre
encore ce sens que lui donne un testateur au Canada et,
compte tenu de l'arr8t Re Millar, [1938] 1 D.L.R. 65,
[1938] R.C.S. 1, c'est ce sens restreint du mot qui, A
premiere vue, pr6vaut lorsqu'on interprte un testament.
Cependant, ce sens restreint ne correspond plus au sens
ordinaire du mot dans la l6gislation contemporaine.

On a 6galement cit6 de la jurisprudence anglaise
au cours des plaidoiries. On s'est r6f6r6 A l'arrt
Galloway v. Galloway 20. Les faits A l'origine de cet
arrt sont assez inhabituels. L'appelante, alors
veuve, a donn6 naissance A un enfant ill6gitime
dont l'intim6, alors mari6 A une autre, 6tait le pare.
Aprbs la dissolution de son mariage, l'intim6 a
6pous6 l'appelante. Ce mariage n'a pas 16gitim6
l'enfant parce qu'au moment de sa naissance 'in-
tim6 6tait mari6 avec une autre femme. Puis, plus
tard, I'appelante a pr6sent6 une requate en divorce
dans laquelle elle demandait la garde de l'enfant.
L'intim6 n'a oppos6 aucune d6fense A f'action. Le
juge de premiere instance a prononc6 le divorce
mais a rejet6 la demande de garde de l'enfant au
motif que la cour n'avait pas comp6tence pour
rendre cette ordonnance en vertu du par. 26(1) de
la Matrimonial Causes Act, 1950.

L'appelante a port6 l'affaire devant la Cour
d'appel. L'intim6 n'y 6tait pas repr6sent6, mais, A
la suggestion de la Cour, le procureur de la Reine
a 6t6 repr6sent6 pour lui pr8ter son concours.
L'appel fut rejet6. En appel devant la Chambre
des lords, I'intim6 n'6tait pas repr6sent6 mais l'avo-
cat repr6sentant le procureur de la Reine a com-
paru. L'appel fut accueilli par une majorit6 de
trois contre deux.

Le paragraphe 26(1) de la Matrimonial Causes
Act, 1950, dispose:

[TRADUCTION] 26. (1) Dans toute proc6dure en
divorce, en nullit6 de mariage ou en s6paration judi-
ciaire, la cour peut avant ou apris le prononc6 du

20 [1956] A.C. 299.
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make such provision as appears just with respect to the
custody, maintenance and education of the children the
marriage of whose parents is the subject of the proceed-
ings, or, if it thinks fit, direct proper proceedings to be
taken for placing the children under the protection of
the court.

The question in issue was as to whether the
word "children" included illegitimate children.

Viscount Simonds, one of the two law lords who
dissented, enunciated the general rule as follows:

First, as to the prevailing law. It was in 1857 (as it is
today) a cardinal rule applicable to all written instru-
ments, wills, deeds or Acts of Parliament that "child"
prima facie means lawful child and "parent" lawful
parent. The common law of England did not contem-
plate illegitimacy and, shutting its eyes to the facts of
life, described an illegitimate child as "filius nullius."
This prima facie meaning may in certain circumstances
be displaced and a wider meaning given to the words,
and it is said that those circumstances are present if the
wider meaning is more consonant with the policy of the
statute in which the words are found: ...

The majority did not dissent from this proposi-
tion, but were of the view that the context in which
the word appeared required it to embrace a wider
category than legitimate children.

The appellant has referred to Sydall v.
Castings2

1, in which the Court of Appeal held that
that the word "descendant" in a group life assur-
ance scheme, like other words denoting a family
relationship, should be construed to mean a
descendant in the legitimate line, there being no
context or surrounding circumstances to show a
contrary intention.

I now turn to the consideration of the meaning
of the word "children" in the specific statutory
provision which is before us, i.e. subs. 164(2) of
The Insurance Act, R.S.O. 1960, c. 190, which
defines the class of preferred beneficiaries. This
definition is not a new one. It finds its predecessor
in s. 159 of (1897) Ont., c. 36, which I have
previously cited.

There can be little doubt that, at the time of
that enactment, the word "children" under its

21 [1966] 3 All E.R. 770.

jugement final, rendre toute ordonnance qu'elle estime
juste pour la garde, I'entretien et l'6ducation des enfants
lorsque le mariage des parents fait l'objet des proc6dures
ou, si elle l'estime justifi6, ordonner que les proc6dures
appropribes soient prises afin de mettre les enfants sous
la protection de la cour.

Il s'agissait dans cette affaire de d6terminer si le
mot ((enfants)) incluait les enfants ill6gitimes.

Le vicomte Simonds, un des deux lords juges en
dissidence, a formul6 la rigle g6n6rale suivante:

[TRADUCTION] Premibrement quant au droit qui pr6-
vaut. De nos jours, comme en 1857, il existe une r~gle
fondamentale qui s'applique A tous les documents 6crits,
testaments, actes ou lois du Parlement voulant que le
mot (enfant)), A premiere vue, signifie enfant l6gitime et
(parent)), parent 16gitime. La common law d'Angleterre
n'envisageait pas l'ill6gitimit6 et, fermant les yeux sur
les r6alit6s de la vie, considbrait I'enfant ill6gitime
comme afilius nullius)). Ce sens premier peut, en certai-
nes circonstances, 8tre remplac6 par un sens plus large.
Ces circonstances existent si le sens plus large corres-
pond mieux au principe directeur de la loi oif l'on trouve
les mots: ...

La majorit6 n'a pas contredit cette thdse, mais
elle a jug6 que, dans le contexte oii se trouvait le
mot, il devait englober une cat6gorie plus large que
celle des enfants 16gitimes.

L'appelante a 6galement invoqu6 l'arrat Sydall
v. Castings21, dans lequel la Cour d'appel a jug6
que le mot ((descendant)) dans un contrat d'assu-
rance-vie collective, de mme que les autres mots
impliquant un lien familial, devait s'interpr6ter
dans le sens de descendant 16gitime, quand le
contexte ou les circonstances ne r6valent aucune
intention contraire.

J'en viens A l'6tude de la signification du mot
((enfants> dans la disposition 16gislative qui nous
occupe; savoir le par. 164(2) de The Insurance
Act, R.S.O. 1960, chap. 190; cette disposition
d6finit la cat6gorie des b6n6ficiaires privil6gibs.
Cette d6finition n'est pas nouvelle. On la retrouve
A l'art. 159 pr6cit6 de (1897) Ont., chap. 36.

Il ne fait aucun doute qu'd l'6poque de la pro-
mulgation de cette loi, le mot Kenfants), interpr6t6

21 [1966] 3 All E.R. 770.
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interpretation according to common law principles
would have meant legitimate children and, in my
opinion, that would have been its ordinary
meaning.

Those principles were recognized and applied by
this Court in The Town of Montreal West v.
Hough, supra.

The same definition of the class of preferred
beneficiaries was carried into The Ontario Insur-
ance Act, R.S.O. 1914, c. 183, in s. 178. This was
the section considered by Riddell, J., in the
Wojcik, supra, case when he decided that the word
"children" meant legitimate children. That deci-
sion has stood unchallenged until the present case
and no amendment was made by the Legislature to
expand the definition of preferred beneficiaries to
include illegitimate children. On the other hand,
the Legislature did, in 1935, expand the class of
preferred beneficiaries to include adopted children.

When The Workmen's Compensation Act was
enacted (1914) Ont., c. 25, in defining "Member
of'the Family" in s. 2(m), although the definition
included a son or daughter of a workman, specific
provision was made for illegitimate children, at the
conclusion of the definition, by the words "where
the workman is the parent or grandparent of an
illegitimate child, shall include such child".

In my opinion, the context in which the word
"children" appeared in the earlier legislation as
well as in the legislation now under consideration
indicates that the word is not used in the ordinary
meaning now given to it. The word does not stand
alone, nor does it stand in relation to a "parent".
The words used throughout have been "husband,
wife, children". To me this indicates that the
special privilege of creating a trust of insurance
money, exempt from the claims of creditors, was
given to an insured if it was for the benefit of the
husband or wife of the insured or for their chil-
dren. It is a family unit which is designated. Brule
could not have designated his mistress as a pre-
ferred beneficiary. She was not his wife. To say
that he can designate his illegitimate child as a
preferred beneficiary is to ignore the impact of the

selon les principes de common law, signifiait
enfants 16gitimes et je pense que c'6tait son sens
ordinaire.

Cette Cour a reconnu et appliqu6 ces principes
dans l'arr8t Ville de Montrial Ouest c. Hough,
pr6cit6.

On retrouve la m8me d6finition de la categorie
des b6n6ficiaires privil6gi6s A l'art. 178 de The
Ontario Insurance Act, R.S.O. 1914, chap. 183.
C'est pr6cis6ment cet article qu'a 6tudi6 le juge
Riddell, dans Wojcik, pr6cit6, lorsqu'il a d6cid6
que le mot ((enfants)) signifiait enfants 16gitimes.
C'est la premiere fois que cette d6cision est contes-
t6e et le l6gislateur n'a apport6 aucune modifica-
tion pour 6tendre la d6finition des b6n6ficiaires
privil6gi6s afin d'y inclure les enfants ill6gitimes.
Le l6gislateur l'a par contre 6tendue en 1935 afin
d'inclure les enfants adoptifs dans la cat6gorie des
b6n6ficiaires privil6gi6s.

Dans la d6finition de l'expression [TRADUC-

TION] amembre de la familleo A l'al. 2m) de The
Workmen's Compensation Act (1914) Ont., chap.
25, qui comprenait le fils ou la fille d'un ouvrier,
on a insbr6 une disposition particulibre relative aux
enfants ill6gitimes en ces termes [TRADUCTION]
S. . . lorsque l'ouvrier est le parent ou le grand-
parent d'un enfant ill6gitime, comprend cet
enfant.

A mon avis, le contexte dans lequel le mot
((enfants)) est employ6 dans les lois antbrieures de
meme que dans la loi en cause ici r~vble que ce
mot n'est pas employ6 dans son acception contem-
poraine. 11 n'est pas utilis6 seul ni par rapport A un
(parent)). On le retrouve toujours dans l'expression
((mari, femme, enfants). A mon avis, ceci indique
que le privilege sp6cial cr6ant une fiducie pour le
produit de l'assurance, A l'abri des r6clamations
des cr6anciers, a 6t6 donn6 A l'assur6 au profit de
son conjoint ou de leurs enfants. C'est une unit6
familiale qui est d6sign6e. Brule n'aurait pas pu
d6signer sa maitresse comme b6n6ficiaire privil6-
gi6e, car elle n'6tait pas son 6pouse. Pr6tendre qu'il
peut d6signer son enfant ill6gitime comme b6n6fi-
ciaire privil6gi6 6quivaut A ne pas tenir compte de
la port6e des mots amari, femmes qui pr6c6dent le
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words "husband, wife" which precede the word
"children".

In my opinion, Brule was not entitled to desig-
nate the infant respondent as a preferred benefici-
ary under the provisions of The Insurance Act,
R.S.O. 1960, c. 190.

The respondents contend that they are entitled
to succeed by virtue of the provisions of The
Children's Law Reform Act, (1977) Ont., c. 41,
and particularly s. 2 of that Act. This statute came
into effect on March 31, 1978, shortly before the
appeal was argued in this Court. The relevant
provisions are as follows:

1. (1) Subject to subsection 2, for all purposes of the
law of Ontario a person is the child of his or her natural
parents and his or her status as their child is independ-
ent of whether the child is born within or outside
marriage.

(2) Where an adoption order has been made, section
83 or 85 of The Child Welfare Act applies and the child
is the child of the adopting parents as if they were the
natural parents.

2. (1) For the purposes of construing any instrument,
Act or regulation, unless the contrary intention appears,
a reference to a person or group or class of persons
described in terms of relationship by blood or marriage
to another person shall be construed to refer to or
include a person who comes within the description by
reason of the relationship of parent and child as deter-
mined under section 1.

(2) Subsection I applies to,
(a) any Act of the Legislature or any regulation,
order or by-law made under an Act of the Legislature
enacted or made before, on or after the day this Act
comes into force; and

(b) any instrument made on or after the day this Act
comes into force.

It is the contention of the respondents that, by
virtue of s. 2, this Court is required to construe
subs. 164(2) of The Insurance Act in the light of
the provisions of this Act and to conclude that
"children" includes illegitimate children. I do not
agree with this submission. This Act does not
purport to be retroactive so as to affect property
rights previously accrued. In the absence of a

mot (enfants).

A mon avis, Brule n'avait pas le droit, aux
termes des dispositions de The Insurance Act,
R.S.O. 1960, chap. 190 de d6signer le mineur
intim6 comme b6n6ficiaire privil6gi6.

Les intim6s pr6tendent qu'ils devraient avoir
gain de cause en vertu des dispositions de The
Children's Law Reform Act, (1977) Ont., chap. 41
et plus pr6cis6ment de l'art. 2. Cette loi est entr6e
en vigueur le 31 mars 1978, peu de temps avant
l'audition du pr6sent pourvoi. Les dispositions per-
tinentes pr6voient:

[TRADUCTION] 1. (1) Sous r6serve du paragraphe 2,
A toutes fins de droit en Ontario, une personne est
l'enfant de ses parents naturels et son statut d'enfant ne
d6pend pas de ce qu'elle est n6e hors mariage ou durant
le mariage.

(2) Losqu'une ordonnance d'adoption a 6t6 pronon-
c6e, les articles 83 ou 85 de The Child Welfare Act
s'appliquent et l'enfant est I'enfant des parents adoptifs
au m~me titre que si ces derniers 6taient ses parents
naturels.

2. (1) Aux fins de l'interpr6tation d'un acte, d'une loi
ou d'un rglement, A moins d'indication contraire, la
mention d'une personne ou d'un groupe ou d'une cat6go-
rie de personnes en termes de liens par le sang ou le
mariage envers une autre personne doit s'interpr6ter de
fagon A d6signer ou A comprendre une personne unie par
le lien parent-enfant 6tabli A l'article 1.

(2) Le paragraphe I s'applique A
a) toute loi de la L6gislature ou r~glement, ordon-
nance ou d6cret 6tabli sous le r6gime d'une loi de la
L6gislature promulgu6e ou 6dict6e avant ou aprbs la
date d'entr6e en vigueur de la pr6sente loi ou le jour
meme;
b) un acte pass6 le jour meme ou aprbs la date
d'entr6e en vigueur de la pr6sente loi.

Les intimbs soutiennent que cette Cour doit
interpr6ter le par. 164(2) de The Insurance Act A
la lumidre des dispositions de l'art. 2 pr6cit6 et
conclure que le mot (enfants) comprend les enfants
ill6gitimes. Je ne suis pas de cet avis. Cette loi
n'est pas cens6e 8tre r6troactive vis-A-vis des droits
acquis sur des biens. En l'absence d'une disposition
pr6cise A cet effet, cette interpr6tation ne peut 8tre
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specific provision to that effect it should not be so
construed.

The respective rights of the appellant and the
infant respondent crystallized on September 7,
1973, when Brule died and the proceeds of the
policy on his life became payable. The law govern-
ing the obligation of the appellant insurance com-
pany to pay was the law which existed upon that
date.

The appellant Brule had been designated as a
preferred beneficiary in respect of the proceeds of
the policy. Under s. 171 of the Act, Brule could
not transfer the benefits of the policy to anyone
other than a preferred beneficiary. If the transfer
which he made to the infant respondent was not a
transfer to a preferred beneficiary then the appel-
lant Brule, at the time of his death, had the right
to receive those proceeds and The Children's Law
Reform Act, 1977, does not purport to affect that
right.

I would allow the appeal, set aside the judg-
ments of the Courts below and dismiss the action
of the respondents, with costs. The appellants
should have costs in the Court of Appeal, but, in
accordance with the order granting leave to
appeal, the respondents are entitled to recover
their costs in this Court from the appellant.

Appeal dismissed, MARTLAND, PIGEON and
BEETZ JJ. dissenting.

Solicitors for the appellants: Scott & Aylen,
Ottawa.

Solicitors for the respondents: Wentzell, Gau-
treau & Roine, Ottawa.

acceptbe.

Les droits respectifs de l'appelante et du mineur
intim6 se sont cristallis6s le 7 septembre 1973,
lorsque Brule est d6cd6 et le produit de l'assu-
rance sur sa vie est devenu payable. Le droit
r6gissant l'obligation de la compagnie d'assurance
appelante de payer est celui qui 6tait en vigueur A
cette date.

L'appelante Brule avait initialement 6t6 d6si-
gn6e comme b6n6ficiaire privil6gi6e du produit de
la police. Aux termes de l'art. 171 de la Loi, Brule
ne pouvait transf6rer le b6n6fice de la police A
quelqu'un d'autre qu'un b6n6ficiaire privil6gi6. Si
le transfert effectu6 en faveur du mineur intim6
n'est pas un transfert A un b6n6ficiaire privil6gi6,
I'appelante Brule avait donc le droit, au d6cks de
Brule, de recevoir le produit de l'assurance et The
Children's Law Reform Act, 1977 n'y porte pas
atteinte.

Je suis donc d'avis d'accueillir le pourvoi, d'in-
firmer les d6cisions des tribunaux d'instance inf6-
rieure et de rejeter l'action des intim6s avec
d6pens. Les appelantes devraient avoir droit aux
d6pens en Cour d'appel, mais, conform6ment aux
conditions auxquelles l'autorisation d'appel a 6t6
accord6e, I'appelante devra payer les d6pens des
intim6s en cette Cour.

Pourvoi rejetM, les juges MARTLAND, PIGEON
et BEETZ dissidents.

Procureurs des appelantes: Scott & Aylen,
Ottawa.

Procureurs des intimis: Wentzell, Gautreau &
Roine, Ottawa.
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Otto Joseph Horvath Appellant;

and

Her Majesty The Queen Respondent.

Otto Joseph Horvath Appelant;

et

Sa Majest4 La Reine Intimbe.

1978: May 17, 18; 1979: February 20.

Present: Martland, Ritchie, Spence, Pigeon, Beetz,
Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA

Criminal law - Murder - Confession obtained by
interrogation specialist - Admissibility - Emotional
disintegration of accused - Accused under light hyp-
notic state immediately prior to but not at time of
giving confession - Whether statement voluntary.

During the morning of June 16, 1975, the mother of
the appellant, Horvath, was murdered in her own bed by
having her skull struck repeatedly with a blunt instru-
ment. About midnight of the same day, the appellant,
who was 17 years of age at the time, was arrested for
suspicion of murder, given the usual police warning, and
was taken to detention cells. He was there interrogated
for just under three hours by two R.C.M.P. officers. The
appellant made certain oral declarations concerning his
whereabouts on June 16, the taking of the car of his
mother's common law husband and his involvement in
two car accidents; but through the end of the interview
he denied having killed his mother.

The next day at about noon, the appellant voluntarily
underwent an interview which lasted some four hours
with an R.C.M.P. polygraph operator, Staff Sergeant
Proke, although no actual polygraph test was conducted.
There was a complete taped transcript of what was said
during the four hours. During the interview, the officer
left the appellant alone in the interview room three
separate times. During these three periods, the appellant
reflected aloud in what the trial judge called monologues
or soliloquies.

During the first monologue, the appellant vowed to
avenge his mother. During the second monologue, the
appellant asked his mother why she had asked him to
kill her and he confessed having killed her by hitting her
over and over again. When the officer returned after the
second monologue, the appellant repeated the confession
to him, and told him he had used a baseball bat and had
disposed of it in a certain location. During the third and
last monologue, the appellant asked his mother's for-
giveness for having disclosed the incident.

1978: 17, 18 mai; 1979: 20 f6vrier.

Pr6sents: Les juges Martland, Ritchie, Spence, Pigeon,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE LA

COLOMBIE-BRITANNIQUE

Droit criminel - Meurtre - Aveu obtenu par un
sp&ialiste en interrogatoire - Recevabilitg - Effon-
drement 9motionnel de l'accusg - Accusg en 9tat
d'hypnose l9g&re immidiatement avant de faire les
aveux mais pas simultangment - S'agit-il d'une
ddclaration volontaire?

Dans la matin6e du 16 juin 1975, la mare de l'appe-
lant, Horvath, a 6t6 tu6e dans son propre lit, le crAne
d6fonc6 par plusieurs coups port6s avec un objet conton-
dant. Vers minuit le m8me jour, I'appelant, alors ag6 de
17 ans, a 6t6 arrat6 comme suspect; on lui a fait la mise
en garde habituelle et il a 6t6 conduit en cellule. Deux
agents de la G.R.C. l'ont alors interrog6 pendant un peu
moins de trois heures. L'appelant a fait des d6clarations
orales sur ses all6es et venues le 16 juin; il a dit avoir
pris la voiture du concubin de sa mare et avoir 6t6
impliqu6 dans deux accidents de voiture, mais vers la fin
de l'entretien, il a ni& avoir tu6 sa mare.

Le lendemain, vers midi, I'appelant s'est volontaire-
ment entretenu, pendant environ quatre heures, avec un
op6rateur de d6tecteur de mensonges de la G.R.C., le
sergent d'6tat-major Proke, mais sans subir de test. Tout
ce qui a 6t6 dit au cours de ces quatre heures a 6t6
enregistr6. Pendant I'entretien, I'agent a, A trois reprises,
laiss6 l'appelant seul dans la piace. Pendant ces laps de
temps, I'appelant r6fl6chissait A haute voix, se livrant A
ce que le juge du procas a appel6 des monologues ou des
soliloques.

Au cours du premier monologue, I'appelant a jur6 de
venger sa mare. Pendant le deuxiame, I'appelant a
demanda ' sa mare pourquoi elle lui avait demand6 de la
tuer et il a avou6 l'avoir tube en la frappant A plusieurs
reprises. Lorsque l'agent est revenu dans la pi6ce apras
le deuxibme monologue, I'appelant lui a r6it6r6 ses aveux
et il lui a dit qu'il s'6tait servi d'une batte de base-ball
dont il s'6tait d6barrass6 A un endroit donn6. Pendant le
troisiame et dernier monologue, I'appelant a demand6 a
sa mare de lui pardonner d'avoir d6voil6 l'incident.
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Following the interview, the appellant provided the
R.C.M.P. investigating officers with a written signed
confession. He also accompanied them in a police car to
the location where he had disposed of the baseball bat, a
towel, gloves and socks, all of which were recovered.

After a voir dire, the trial judge ruled that the
accused's first statement was inadmissible because it
had been "obtained in an atmosphere of oppression
which may have spilled over, in the accused's mind, to
an atmosphere of threat". The Crown did not appeal
from that ruling.

In the course of argument, the trial judge expressed
the view that the second statement was not tainted by
the first. He said that if it was "tainted from within",
not by the first interview with the investigating officers.

The trial judge finally ruled the second statement
inadmissible apart from any relationship with the first
statement, because of the factor of hypnosis. A psychia-
trist, who had been called by the Crown, was requested
by the trial judge to listen to the entire tape of the
interview. He did so and prepared a written report which
was received in evidence by consent. The trial judge
noted that the psychiatrist had said that following the
first soliloquy and continuing throughout until the end
of the second soliloquy the accused was in a light
hypnotic state. The trial judge stated: "Had [the psy-
chiatrist] not given the evidence of an hypnotic state, I
would have, with some misgivings, have admitted this
statement. It is the accumulation of all the factors ...
plus the factor of the subject having been, for a sizeable
part of the interview, in an hypnotic state immediately
before the confession came out, that have caused me to
reject the statement."

As for the third statement (the signed confession), it
was ruled out because it flew directly from the second
statement and was vitiated by the same factor.

On appeal by the Crown from the appellant's acquit-
tal upon the verdict of the jury, the British Columbia
Court of Appeal held that the second and third state-
ments were admissible. That Court relied upon Ibrahim
v. The King, [19141 A.C. 599, among other authorities,
and upon the words of Viscount Sumner: "It has long
been established as a positive rule of English criminal
law, that no statement by an accused is admissible in
evidence against him unless it is shewn by the prosecu-
tion to have been a voluntary statement, in the sense
that it has not been obtained from him either by fear of
prejudice or hope of advantage exercised or held out by
a person in authority."

A la fin de l'entretien, I'appelant a fait aux agents de
la G.R.C. charg6s de I'enquate des aveux 6crits qu'il a
signbs. II les a ensuite accompagn6s dans une voiture de
police au lieu o6 il avait abandonn6 la batte de base-ball,
une serviette, des gants et des chaussettes, qui ont tous
6t6 r6cup6r6s.

Aprbs un voir dire, le juge du procks a d6cid6 que la
premibre d6claration de l'accus6 n'6tait pas recevable
parce qu'elle avait 6 nobtenue dans une atmosphare
d'oppression que l'accus6 a pu associer dans son esprit A
une atmosphere de menaceso. Le ministbre public n'a
pas interjet6 appel de cette d6cision.

Au cours du d6bat, le juge du proc6s a affirm6 qu'A
son avis, la deuxibme d6claration n'6tait pas vicide par la
premibre. 11 a dit que si elle I'6tait, c'6tait uintrins6que-
ments, non A cause du premier interrogatoire men6 par
les agents charg6s de l'enquate.

En d6finitive, le juge du procks a d6cid6 que la
deuxibme d6claration 6tait irrecevable, ind6pendamment
de la premidre, A cause du facteur de l'hypnose. II a
demand6 A un psychiatre, cit6 par le minist~re public,
d'6couter tout I'enregistrement de l'entretien. C'est ce
qu'a fait le psychiatre qui a pr6par6 un rapport 6crit,
produit en preuve avec le consentement des parties. Le
juge du procks a remarqu6 que le psychiatre avait dit
qu'aprbs le premier soliloque et jusqu'A la fin du
deuxibme, I'accus6 6tait dans un 6tat d'hypnose 16g6re.
Le juge du procks a dit: 4Si le t6moignage [du psychia-
trel n'avait pas 6tabli un 6tat d'hypnose, j'aurais, avec
quelque appr6hension, admis cette d6claration. L'accu-
mulation de tous les facteurs . .. plus I'6tat d'hypnose du
sujet pendant une partie appreciable de I'entretien et
imm6diatement avant de passer aux aveux, me font
rejeter la d6claration.,

La troisiame d6claration (les aveux 6crits) a 6t6 6car-
t6e parce qu'elle d6coulait directement de la deuxibme et
qu'elle 6tait vicide par le meme facteur.

Sur appel du minist~re public de l'acquittement de
l'appelant suite au verdict du jury, la Cour d'appel de la
Colombie-Britannique a jug6 les deuxibme et troisibme
d6clarations recevables. Elle s'est fond6e notamment sur
I'arret Ibrahim v. The King, [19141 A.C. 599 et sur
cette citation du vicomte Sumner: (C'est une r6gle for-
melle du droit criminel anglais depuis longtemps 6tablie
qu'aucune d6claration d'un accus6 n'est recevable contre
lui A titre de preuve, A moins que l'accusation ne prouve
qu'il s'agit d'une d6claration volontaire, c'est-A-dire qui
n'a pas 6t6 obtenue par crainte d'un pr6judice ou dans
l'espoir d'un avantage dispens6s ou promis par une
personne ayant autorit6.
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The appeal was allowed, the acquittal set aside and a
new trial ordered. From that judgment the accused
appealed to this Court.

Held (Martland, Ritchie and Pigeon JJ. dissenting):
The appeal should be allowed and the verdict of acquit-
tal restored.

Per Spence and Estey JJ.: Rather than placing
emphasis on the existence of any hypnosis, reliance was
placed on all of the circumstances and particularly the
finding of the trial judge that under the circumstances
of the four-hour interview the complete emotional disin-
tegration of the appellant had been brought about. It
was really for this reason that the trial judge ruled that
the statement as well as the other supporting material
such as the tapes of the questioning and soliloquies were
inadmissible.

The requirement to establish the admissibility at trial
of a statement made by an accused person to persons in
authority has been oft cited as simply that it is free and
voluntary. There has been repeatedly throughout the
cases emphasis on the fact that the statement must be
voluntary and often such words as "of free will" are
added. Here, the appellant was 17 years of age. He was
of a most unstable character, diagnosed by the Crown
psychiatrist as being a sociopathic personality who had
boasted that he owned three fine automobiles, that he
had been the manager of one department of a large
company, who had said to a youth who was his friend
that he was so anxious to obtain a fine car that he would
take the money from his mother and even kill her, and
then this boy was hammered in cross-examination by
two most impressive police officers and then taken by a
skilled and proved interrogation specialist and, with
what the psychiatrist described as the most suggestive of
questions, taken through a three-phase examination so
that the trial judge characterized his condition at that
time as one of "complete emotional disintegration". No
statement made by that accused under those circum-
stances could be imagined to be voluntary, and nothing
in the authorities indicated that the law was otherwise.

Per Beetz and Pratte JJ.: The trial judge was right in
ruling the appellant's second and third statements inad-
missible. Horvath's state of hypnosis began at some
point in time after his first monologue while he was
being interrogated by Sergeant Proke; he remained in
that state until the officer re-entered the interrogation
room at the end of the second monologue. Following the
first monologue, the interrogator sensed that Horvath
was more vulnerable and his manner and voice took on
an hypnotic quality to which Horvath did in fact
respond by slipping into a state of light hypnosis. This

L'appel a t6 accueilli, le verdict d'acquittement
infirm6 et un nouveau proc6s ordonn6. L'accus6 se pour-
voit devant cette Cour.

Arrit (les juges Martland, Ritchie et Pigeon 6tant
dissidents): Le pourvoi doit 8tre accueilli et le verdict
d'acquittement r6tabli.

Les juges Spence et Estey: Plut6t que d'accorder une
importance A l'existence d'un 6tat d'hypnose, on s'est
fond6 sur toutes les circonstances et particulibrement sur
la conclusion du juge du proc6s que, dans les circons-
tances, I'entretien de quatre heures a provoqu6 l'effon-
drement 6motionnel complet de l'appelant. C'est vrai-
ment pour ce motif que le juge du procks a statu6 que la
d6claration et les autres documents A l'appui, dont I'en-
registrement de l'interrogatoire et des soliloques, 6taient
irrecevables.

On a souvent dit que pour que la d6claration faite par
un accus6 A des personnes ayant autorit6 soit recevable
en preuve au procks, il suffit d'6tablir qu'elle est libre et
volontaire. On a maintes fois insist6 en jurisprudence sur
le fait que la d6claration doit 6tre volontaire et on y
ajoute souvent les mots Jaite de son propre gres. En
l'esp~ce, I'appelant 6tait Ag6 de 17 ans. Le psychiatre du
minist~re public a diagnostiqu6 que, de caractbre trbs
instable, I'appelant avait une personnalit6 sociopathe; il
se vantait de poss6der trois belles automobiles, d'avoir
dirig6 un service d'une importante compagnie; il avait
dit A un de ses jeunes amis qu'il avait tellement hAte
d'avoir une belle automobile qu'il volerait l'argent n6ces-
saire A sa mere et m8me la tuerait. Ce gargon est harcel6
en interrogatoire par deux agents de police impression-
nants, amen6 ensuite devant un sp6cialiste en techniques
d'interrogation, et soumis, par des questions d6crites par
le psychiatre comme trbs suggestives, A un interrogatoire
en trois phases. Le juge de premiere instance a conclu
qu'il 6tait dans un 6tat d'aeffondrement 6motionnel com-
plet*. Aucune d6claration faite dans ces circonstances
par cet accus6 ne peut 8tre consid6r6e comme volontaire
et rien dans la jurisprudence ne d6montre qu'il en 6tait
autrement en droit.

Les juges Beetz et Pratte: Le juge du procks a jug6 A
bon droit que les deuxiame et troisibme d6clarations de
l'appelant 6taient irrecevables. Horvath est tomb6 dans
un 6tat d'hypnose apris le premier monologue, alors
qu'il 6tait interrog6 par le sergent Proke. Son 6tat a dur6
jusqu'A ce que ce dernier entre A nouveau dans la salle
d'interrogatoire A la fin du deuxibme monologue. Aprbs
le premier monologue, l'interrogateur a senti qu'Hor-
vath 6tait plus vuln6rable et son attitude et sa voix se
sont charg6es d'un pouvoir hypnotique auquel Horvath a
effectivement r6agi en glissant dans un 6tat d'hypnose
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was induced hypnosis in the sense that Sergeant Proke
was instrumental in bringing it about, albeit unwittingly.

Nothing that Horvath said under hypnosis was volun-
tary in the legal sense. In typical legal fashion, the test
of voluntariness is expressed negatively in the Ibrahim
rule by reference to instances of involuntariness: a state-
ment obtained by hope of advantage, (a promise), or
fear of prejudice, (a threat), exercised, held out or
inspired by a person in authority, is involuntary in the
eyes of the law.

The enumeration in the rule of instances of involun-
tariness cannot be limitative since the rule is a judge-
made rule and anything said by a judge beyond what is
necessary to decide the issue is obiter. Furthermore, the
principle which inspires the rule remains a positive one;
it is the principle of voluntariness. The principle always
governs and may justify an extension of the rule to
situations where involuntariness has been caused other-
wise than by promises, threats, hope or fear, if it is felt
that other causes are as coercive as promises or threats,
hope or fear and serious enough to bring the principle
into play. The principle behind the rule justified that the
rule be extended to cover the circumstances of the
present case.

As to the question whether the second and third
statements were tainted by the circumstances which
preceded them and more particularly by the involuntari-
ness of the statement made under hypnosis in the course
of the second monologue, that monologue and the
second and third statements were part of a continuous
and very short process. Each stage of the process
aroused the other in quick succession. The third state-
ment found its polluted source in the second statement
and the second statement in the equally polluted source
of the second monologue uttered under hypnosis. Both
statements were as vitiated as their source and equally
involuntary and inadmissible.

Per Martland, Ritchie and Pigeon JJ., dissenting- The
Court of Appeal correctly stated the law to be applied in
Canada in determining the admissibility of a statement
to a police officer by an accused person. The question as
to whether a broader rule of exclusion than that stated
by Viscount Sumner in the Ibrahim case ought to be
applied was raised and met in R. v. Fitton, [19561
S.C.R. 958.

This was not an appropriate case in which to consider
"oppression" as defined in the English Judges' Rules.
The appellant's statement was not prompted by oppres-

16gbre. II s'agit d'une hypnose provoqube en ce sens que
le sergent Proke a contribu6 A la faire naitre, quoique
sans le vouloir.

Rien de ce qu'Horvath a dit sous hypnose n'est volon-
taire au sens juridique du terme. D'une fagon typique-
ment juridique, le critbre du caractbre volontaire est
d6fini dans l'arrat Ibrahim par ses contraires, par renvoi
A des cas de d6clarations extorqubes: une d6claration
obtenue dans I'espoir d'un avantage (une promesse), ou
la crainte d'un pr6judice (une menace), dispens6s ou
promis par une personne ayant autorit6, est extorqu6e
aux yeux de la loi.

L'6num6ration des cas de d6clarations extorqubes ne
peut 8tre restrictive puisque la r6gle prend sa source
dans la jurisprudence et que les propos d'un juge sur un
point qu'il ne lui est pas n6cessaire de trancher consti-
tuent un obiter. En outre, le principe qui a inspir6 la
r6gle est positif; c'est le principe du caractare volontaire.
Ce principe vaut dans tous les cas et peut justifier
l'extension de la r6gle aux cas oi l'extorsion d'une
d6claration a une autre cause que les promesses, les
menaces, I'espoir ou la crainte, si l'on estime que d'au-
tres causes ont un effet aussi coercitif que les promesses
ou les menaces, I'espoir ou la crainte et sont assez graves
pour faire jouer le principe. Le principe qui sous-tend la
r6gle justifie son application aux circonstances de la
pr6sente espice.

Quant A la question de savoir si les deuxibme et
troisibme d6clarations ont 6t6 vicibes par les circons-
tances qui les ont pr6c6d6es et plus particulibrement par
I'extorsion de la d6claration faite sous hypnose au cours
du deuxibme monologue, ce dernier et les deuxibme et
troisibme d6clarations font partie d'un processus continu
et de courte dure. Chaque 6tape du processus appelle
l'autre A bref dblai. La troisibme d6claration est pollu6e
par sa source, la deuxidme d6claration, dont la source
est 6galement pollu6e puisque c'est le deuxibme monolo-
gue prononc6 sous hypnose. Les deux d6clarations sont
aussi vici6es que leurs sources et 6galement extorqu6es
et irrecevables.

Les juges Martland, Ritchie et Pigeon, dissidents: La
Cour d'appel a correctement 6nonc6 le droit applicable
au Canada pour d6terminer si la d6claration faite par un
accus6 A un agent de police est recevable en preuve.
Dans R. c. Fitton, [1956] R.C.S. 958, on a soulev6 et
tranch6 la question de savoir s'il faut appliquer une r~gle
d'exclusion plus large que celle formul6e par le vicomte
Sumner dans l'arrat Ibrahim.

Il n'y a pas lieu d'examiner ici l'oppression, telle que
la d6finissent les Judges' Rules anglaises. La d6claration
de l'appelant n'a pas 6t6 provoqube par une conduite
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sive conduct. It was not forced from him. He had "a
very strong basic wish to unburden himself". As stated
in R. v. Isequilla, [1975] 1 W.L.R. 716, to exclude the
statement there must have been "some conduct on the
part of authority which is improper or unjustified".

As to the question whether the second and third
statements were tainted, the condition of the accused, in
a light hypnotic state, which would have excluded the
statement then made, no longer continued at the time
the statements in issue were made. The case was compa-
rable to that in which a statement is made while in a
state of shock. The fact that that statement might be
inadmissible would not preclude the admission of a later
statement made after the state of shock had ceased to
exist. The only test to be applied as to the admissibility
of the later statement would be whether the condition
which rendered the first statement inadmissible had
ceased. In the present case the evidence of the psychia-
trist established that the light hypnotic state had ended
before the later statements were made.

[Ibrahim v. R., supra; Boudreau v. R., [1949] S.C.R.
262; R. v. Fitton, supra; R. v. Isequilla, supra; Naniseni
v. R., [1971] N.Z.L.R. 269; R. v. Smith, [1959] 2 Q.B.
35; McDermott v. R., (1948), 76 C.L.R. 501; Martin
Priestley (note), 51 Cr. App. R. 1; Sparks v. R., [1964]
A.C. 964; R. v. Williams (1968), 52 Cr. App. R. 439; R.
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APPEAL from a judgment of the Court of
Appeal for British Columbia allowing an appeal
by the Crown from the acquittal of the appellant
on a charge of murder following a trial by judge
and jury. Appeal allowed, Martland, Ritchie and
Pigeon JJ. dissenting.

Dennis D. G. Milne, for the appellant.

R. D. Shantz, for the respondent.

The judgment of Martland, Ritchie and Pigeon
JJ. was delivered by

MARTLAND J. (dissenting)-This is an appeal
from a judgment of the Court of Appeal for
British Columbia which allowed an appeal by the
Crown from the acquittal of the appellant follow-
ing a trial by a judge and jury. The Court of
Appeal held that the trial judge had erred in law in
refusing to admit in evidence two statements made
by the appellant to a police officer. A new trial
was ordered.

oppressive. Elle ne lui a pas 6t6 arrach&e. II Kd6sirait
fondamentalement s'6panchers. Comme on l'a dit dans
R. v. Isequilla, [1975] 1 W.L.R. 716, il faut, pour
exclure une d6claration, 6tablir que d1a conduite de la
personne ayant autorit6 ... est abusive ou injustifi6eo.

Quand A la question de savoir si les deuxibme et
troisibme d6clarations sont vicides, I'6tat de l'accus6, une
l6gbre hypnose, qui aurait entrain6 I'exclusion de la
d6claration faite A ce moment, n'existait plus au moment
des d6clarations en cours. Cette affaire est comparable
au cas o6 une d6claration est faite par quelqu'un en 6tat
de choc. Le fait qu'elle soit irrecevable ne rend pas
irrecevable une d6claration ult6rieure faite quand l'6tat
de choc a disparu. Le seul critbre A appliquer quant A la
recevabilit6 de la deuxibme d6claration serait de d6ter-
miner si l'tat, qui avait rendu irrecevable la premiere,
avait disparu. En l'espice, le t6moignage du psychiatre
montre que l'hypnose 16gbre avait disparu avant que les
dernibres d6clarations soient faites.

[Jurisprudence: Ibrahim v. R., pr6cit6; Boudreau c.
R., [1949] R.C.S. 262; R. c. Fitton, pr6cit6; R. v.
Isequilla, pr6cit6; Naniseni v. R., [1971] N.Z.L.R. 269;
R. v. Smith, [1959] 2 Q.B. 35; McDermott v. R. (1948),
76 C.L.R. 501; Martin Priestley (commentaire), 51 Cr.
App. R. 1; Sparks v. R., [1964] A.C. 964; R. v. Wil-
liams (1968), 52 Cr. App. R. 439; R. v. Logue, [1969] 2
C.C.C. 346.]

POURVOI A l'encontre d'un arrt de la Cour
d'appel de la Colombie-Britannique qui a accueilli
un appel interjet6 par le ministbre public de l'ac-
quittement de l'appelant sur une accusation de
meurtre A la suite d'un procks devant juge et jury.
Pourvoi accueilli, les juges Martland, Ritchie et
Pigeon 6tait dissidents.

Dennis D. G. Milne, pour l'appelant.

R. D. Shantz, pour l'intimbe.

Le jugement des juges Martland, Ritchie et
Pigeon a 6t6 rendu par

LE JUGE MARTLAND (dissident)-Pourvoi est
interjet6 d'un arrt de la Cour d'appel de la
Colombie-Britannique qui a accueilli l'appel du
ministbre public de l'acquittement de l'appelant
prononc6 A la suite d'un proc&s tenu devant juge et
jury. La Cour d'appel a jug6 que le juge du procks
avait err6 en droit en refusant de recevoir en
preuve deux d6clarations faites par l'appelant A un
agent de police et a ordonn6 un nouveau procks.
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During the morning of June 16, 1975, the appel-
lant's mother, Anna Horvath, was murdered in her
own bed by having her skull struck repeatedly with
a blunt instrument. About midnight of the same
day, the appellant, who was seventeen years of age
at the time, was arrested for suspicion of murder,
given the usual policy warning, and was taken to
detention cells. He was there interrogated for
about two hours and one half by two R.C.M.P.
officers. No confession of any kind was made at
that time.

The next day at about noon, the appellant volun-
tarily underwent an interview which lasted some
four hours with an R.C.M.P. polygraph operator,
Staff Sergeant Proke, although no actual poly-
graph test was conducted. There is a complete
taped transcript of what was said during the four
hours. During the interview, the officer left the
appellant alone in the interview room three sepa-
rate times. During these three periods, the appel-
lant reflected aloud in what the trial judge called
monologues or soliloquies.

During the first monologue, the appellant vowed
to avenge his mother. During the second mono-
logue, the appellant asked his mother why she had
asked him to kill her and he confessed having
killed her by hitting her over and over again.
When the officer returned after the second mono-
logue, the appellant repeated the confession to
him, and told him he had used a baseball bat and
had disposed of it in a certain location. During the
third and last monologue, the appellant asked his
mother's forgiveness for having disclosed the
incident.

Following the interview, the appellant provided
the R.C.M.P. investigating officers with a written
signed confession. He also accompanied them in a
police car to the location where he had disposed of
the baseball bat, a towel, gloves and socks, all of
which were recovered.

The Crown sought to introduce as evidence in
the case the statement made by the appellant to
Sergeant Proke, following the second monologue,
and also the written statement made at the end of
the interview. A voir dire was held. The trial judge
requested Dr. Stephenson, a psychiatrist who had

Dans la matinee du 16 juin 1975, la mere de
l'appelant, Anna Horvath, a 6t6 tube dans son
propre lit, le crAne d6fonc6 par plusieurs coups
port6s avec un objet contondant. Vers minuit le
meme jour, I'appelant, alors Ag6 de 17 ans, a 6t6
arrat6 comme suspect; on lui a fait la mise en
garde habituelle et il a 6t6 conduit en cellule. Deux
agents de la G.R.C. I'ont alors interrog6 pendant
environ deux heures et demie. Il n'a fait aucun
aveu A ce moment-lA.

Le lendemain, vers midi, I'appelant s'est volon-
tairement entretenu, pendant environ quatre
heures, avec un op6rateur de d6tecteur de menson-
ges de la G.R.C., le sergent d'6tat-major Proke,
mais sans subir de test. Tout ce qui a 6t6 dit au
cours de ces quatre heures a 6t6 enregistr6. Pen-
dant l'entretien, I'agent a, A trois reprises, laiss6
l'appelant seul dans la pi6ce. Pendant ces laps de
temps, I'appelant r6fl6chissait A haute voix, se
livrant A ce que le juge du procks a appel6 des
monologues ou des solilogues.

Au cours du premier monologue, I'appelant a
jur6 de venger sa mere. Pendant le deuxibme,
I'appelant a demand6 A sa mere pourquoi elle lui
avait demand6 de la tuer et il a avou6 l'avoir tu6e
en la frappant A plusieurs reprises. Lorsque l'agent
est revenu dans la pi6ce aprbs le deuxibme monolo-
gue, I'appelant lui a r6itr6 ses aveux et il lui a dit
qu'il s'6tait servi d'une batte de base-ball dont il
s'6tait d6barrass6 A un endroit donn6. Pendant le
troisibme et dernier monologue, I'appelant a
demand6 A sa mere de lui pardonner d'avoir
d6voil6 l'incident.

A la fin de l'entretien, I'appelant a fait aux
agents de la G.R.C. charg6s de l'enquate des aveux
6crits qu'il a signbs. II les a ensuite accompagn6s
dans une voiture de police au lieu odi il avait
abandonn6 la batte de base-ball, une serviette, des
gants et des chaussettes, qui ont tous 6t6 r6cup6r6s.

Le ministbre public a cherch6 A d6poser en
preuve la d6claration faite par l'appelant au ser-
gent Proke apris le deuxidme monologue et la
d6claration 6crite faite A la fin de l'entretien. Il y a
eu un voir dire. Le juge du procks a demand6 au Dr
Stephenson, un psychiatre cit6 par le ministbre

[ 1979] 2 R.C.S. HORVATH C. LA REINE Le Juge Martland 381



382 HORVATH V. THE QUEEN Martland J. [1979] 2 S.C.R.

been called by the Crown, to listen to the entire
tape of the interview. He did so and prepared a
written report which was received in evidence by
consent.

The trial judge refused to receive the two state-
ments in evidence. In making that decision he
appears to rely upon a judgment of the Court of
Appeal of New Zealand in Naniseni v. The
Queen', and, in particular upon the following pas-
sage from the judgment of Turner J., who deliv-
ered the judgment of the Court, at p. 274:
But in our opinion the word "voluntary", where used to
describe the essential characteristic of an admissible
confession, must be taken to signify that the will of the
person making the confession has not been overborne by
that of any other person. If the factor which is set up as
rendering the confession not voluntary is something in
the nature of threats, violence, force, or other form of
compulsion, to use the words of our own Evidence Act,
or, to adopt the enumeration of Dixon J. in R. v.
McDermott, (1948) 76 C.L.R. 501, "duress, intimida-
tion, persistent importunity, or sustained or undue insist-
ence or pressure", whatever is alleged as an inducement
must have been brought to bear on the prisoner by some
other person, and to have influenced him to make the
confession.

A summary of the reasoning which led to the
refusal to admit the statements is contained in the
judgment of the Court of Appeal, as follows:

I turn now to some of the things said by the trial
judge in making his ruling to reject those two state-
ments. He tells us that the tape was what he called
auditioned by the psychiatrist, Dr. Stephenson, whom he
described as a respected and well-known practitioner.
He goes further and says, "As to Dr. Stephenson's
evidence, the credibility of it is impeccable". I quote
now in part from what the trial judge said when giving
his ruling:

"What Dr. Stephenson said, and it was unequivocal
and not questioned by the Crown, was that following
the first soliloquy and continuing throughout until the
end of the second soliloquy . . . the interrogatee,
namely, the accused Horvath, was in a light hypnotic
state. Throughout the second soliloquy, I assume that
the accused thought he was alone. When Proke came
back into the room, after the second soliloquy, he had
heard in it things which assured him what he had
already firmly surmised. Dr. Stephenson notes that at

'[1971] N.Z.L.R. 269.

public, d'6couter tout I'enregistrement de l'entre-
tien. C'est ce qu'il a fait; et il a pr6par6 un rapport
6crit qui a 6t6 depos6 en preuve sur consentement.

Le juge du procks a refus6 de recevoir les deux
d6clarations en preuve. II semble s'8tre fond6 sur
un arr8t de la Cour d'appel de la Nouvelle-
Z61ande, Naniseni v. The Queen', et particulibre-
ment sur le passage suivant tire des motifs du juge
Turner qui a rendu le jugement de la Cour (a la p.
274):

[TRADUCTION] A notre avis, lorsque le mot evolontaire.
est utilis6 pour d6crire la caract6ristique essentielle d'un
aveu recevable, il doit 8tre interpr6t6 comme signifiant
que la volont6 de la personne qui a fait l'aveu n'a pas 6t6
domin6e par celle d'une autre personne. Si le facteur qui
permet de qualifier l'aveu de non volontaire tient de la
menace, de la violence, de la force ou d'une autre forme
de contrainte, pour utiliser les termes de notre propre
Evidence Act, ou, selon l'6numbration du juge Dixon
dans l'arrat R. v. McDermott, (1948) 76 C.L.R. 501, ade
la contrainte, de l'intimidation, d'un harchlement con-
tinu, d'une insistance ou pression constante ou exces-
sive), tout ce qu'on pr6tend 6tre une incitation doit avoir
6t6 exerc6 sur le prisonnier par une autre personne et
doit avoir influenc6 sa d6cision de faire des aveux.

La Cour d'appel a r6sum6 en ces termes le
raisonnement qui a conduit le juge du procks A
refuser de recevoir les d6clarations en preuve:

[TRADUCTION] Je passe maintenant A ce qu'a dit le
juge du prochs en rejetant ces deux d6clarations. 11 dit
que le psychiatre, le Dr Stephenson, qu'il a d6crit comme
un praticien respect6 et bien connu, a 6cout6 l'enregis-
trement. Il est mime all6 plus loin et a dit: aLa cr6dibi-
lit6 du t6moignage du Dr Stephenson est inattaquable.,
Je cite maintenant une partie des propos tenus par le
juge du procks en rendant sa d6cision:

(Le D Stephenson a clairement dit, et ses paroles
n'ont pas 6t6 mises en doute par le ministbre public,
qu'apris le premier soliloque et jusqu'A la fin du
deuxibme ... l'interrog6, c'est-A-dire l'accus6 Hor-
vath, 6tait dans un 6tat d'hypnose 16g6re. Je pr6sume
que tout au long du deuxibme soliloque, l'accus6
croyait qu'il 6tait seul. Lorsque Proke est revenu dans
la pi6ce aprbs le deuxibme soliloque, il avait entendu
des propos qui avaient confirm6 ce qu'il soupponnait
d6ji fortement. Le Dr Stephenson note qu'A ce

1[1971] N.Z.L.R. 269.
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that point Proke started re-examining, and it was then
that the young man came out of his hypnotic state".
The trial judge then read two extracts from the

written report of Dr. Stephenson which were admitted in
evidence at the trial by consent, and those two para-
graphs read as follows:

"It is axiomatic that a person under hypnosis (what-
ever its depth) cannot be forced to do or say anything
to which he has not already given tacit consent. In my
opinion, this subject had a very strong basic wish to
unburden himself and his ambivalence over it is
expressed in monologues 2 & 3.

In my opinion his initial denial was based on involun-
tary repression of the painful material and not mere
concealment. Therefore, when the painful material
becomes conscious, his telling of it is essentially a
voluntary act, even though there is a strong possibility
he was in a light hypnotic state up to the end of the
second monologue. In my opinion, by the time he
begins to relate his mother's death wish he is in full
and voluntary control of his faculties and remained so
until the end of the tape."

That is the end of the extract from the psychiatrist's
report. The trial judge continues:

"I accept that last paragraph, of course. After the end
of the second interview, and after Sergeant Proke
started again to question him he came out of the
hypnotic state, but he had been in a state of total
emotional disintegration."

[The trial judge was careful to point out that the
phrase "emotional disintegration" was his phrase
and not that of Dr. Stephenson.]

Then after some references to authorities on this
subject, the trial judge continued:

"Had Dr. Stephenson not given the evidence of an
hypnotic state, I would have, with some misgivings,
have admitted this statement. It is the accumulation
of all the factors, and I have dealt with those, plus the
factor of the subject having been, for a sizeable part
of the interview, in an hypnotic state immediately
before the confession came out, that have caused me
to reject the statement. This ruling is given with very
real regret that police work as skilful as this should
end in frustration of its purpose."

Again the trial judge said:
"It is the factor of hypnotism which has tipped the
balance against admission in this case."

moment Proke a repris l'interrogatoire et qu'alors le
jeune homme est sorti de son 6tat d'hypnose.*

Le juge du procks a alors lu les deux extraits suivants
du rapport du Dr Stephenson qui a 6t6 requ en preuve au
procks sur consentement:

al est 6vident qu'une personne en 6tat d'hypnose
(quelle que soit sa profondeur) ne peut 8tre contrainte
de faire ou de dire une chose sans y avoir dejA
consenti tacitement. A mon avis, ce sujet d6sirait
fondamentalement s'6pancher et son ambivalence A
cet 6gard se manifeste dans les monologues deux et
trois.
A mon avis, son premier refus 6tait command6 par un
refoulement involontaire d'616ments douloureux et
non par une simple dissimulation. En cons6quence,
lorsque ces 616ments douloureux deviennent cons-
cients, son r6cit est essentiellement un acte volontaire,
mime s'il est parfaitement possible qu'il ait 6 dans
un 6tat d'hypnose 16g6re jusqu'A la fin du deuxibme
monologue. Selon moi, quand il commence A parler du
vaeu de sa mere sur son lit de mort, il est en pleine
possession de sa volont6 et de ses facult6s, et il en est
ainsi jusqu'A la fin de l'enregistrement.*
Ici prend fin l'extrait du rapport du psychiatre. Le

juge du procks poursuit:

.Bien sfir, j'admets le dernier paragraphe. A la fin du
deuxidme entretien et aprbs le nouvel interrogatoire
du sergent Proke, il est sorti de son 6tat d'hypnose
mais il 6tait dans un 6tat d'effondrement 6motionnel
complet.

[Le juge du procks a pris soin de souligner que
l'expression [TRADUCTION] aeffondrement 6mo-
tionneb 6tait de lui et non du Dr Stephenson.]

[TRADUCTION] Aprbs avoir cit6 quelques arrets por-
tant sur ce point, le juge du procks dit:

,Si le t6moignage du Dr Stephenson n'avait pas 6tabli
un 6tat d'hypnose, j'aurais, avec quelque appr6hen-
sion, admis cette d6claration. L'accumulation de tous
les facteurs que j'ai examines, plus l'6tat d'hypnose du
sujet pendant une partie appr6ciable de l'entretien et
imm6diatement avant de passer aux aveux, me font
rejeter la d6claration. Je regrette sinchrement que
cette d6cision ait pour effet d'annihiler un travail
policier accompli avec tant d'adresse.,

Le juge du procks a 6galement dit:
(En l'esp6ce, c'est le r6le jou6 par I'hypnotisme qui a
fait pencher la balance en faveur du rejet de la
d6claration.,
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The trial judge did not criticize the questioning
technique used by Sergeant Proke in his interview
with the appellant. He says of it that it was "the
most skilful example of police interrogation that
has ever come to my attention in 36 years as a
lawyer and a judge".

Sergeant Proke testified that he did not attempt
to hypnotize the appellant. The appellant did not
give evidence either at the voir dire or at the trial.

The Court of Appeal, unanimously, held that
the trial judge had erred in refusing to admit the
statements. McFarlane J.A., who delivered the
judgment of the Court, said:

Turning then to what I consider the principal ground
of appeal, it is important, in my opinion, to remember
that in cases of this sort the tribunal of fact is the jury.
Our law has determined that there is one aspect of fact
with relation to statements by accused persons which
falls within the province of the judge in the first
instance. The scope of the judge's duty and responsibili-
ty in that connection is, however, a limited one. If
statements by an accused are admitted in evidence, it
ultimately is the responsibility of the jury to decide what
weight, if any, shall be given to them. The extent of the
field in which the judge must make findings of fact is, in
my opinion, firmly established in our law.

He referred to the judgment of the Privy Coun-
cil in Ibrahim v. The King2, and the judgments of
this Court in Boudreau v. The King', and in The
Queen v. Fitton4 . He went on to say:
It is therefore clear, and I must say it again, that the
function of the judge so far as the facts are concerned is
to determine whether the Crown has proved beyond
reasonable doubt that the statement by the accused
person was a voluntary statement in the sense that it has
not been obtained from him by fear of prejudice or hope
of advantage exercised or held out (or I insert inspired)
by a person in authority.

After reviewing the reasons given by the trial
judge for refusing to admit the statements he
concluded:

Now tying the law as I tried to state it very briefly
before I referred to the facts of this case, it is, in my
opinion, clear that the trial judge applied a wrong test in
determining whether these two statements should be

2 [1914] A.C. 599.
3 [1949] S.C.R. 262.
4 [1956] S.C.R. 958.

Le juge du procks n'a pas critiqu6 les m6thodes
utilisbes par le sergent Proke pour interroger l'ap-
pelant. II a dit A ce sujet qu'il s'agissait de [TRA-
DUCTION] de meilleur exemple d'interrogatoire
policier dont j'ai eu connaissance en trente-six ans
d'expbrience comme avocat et juges.

Le sergent Proke a t6moign6 qu'il n'avait pas
essay6 d'hypnotiser l'appelant. L'appelant n'a
t6moign6 ni au voir dire ni au procks.

La Cour d'appel a jug6 A l'unanimit6 que le juge
du procks avait err6 en refusant de recevoir les
d6clarations en preuve. Le juge McFarlane, qui a
prononc6 le jugement de la Cour, a dit:

[TRADUCTION] Passons maintenant A ce que je consi-
dAre comme le principal motif d'appel; il est A mon avis
important de se rappeler que dans les affaires de ce
genre, le jury est le juge des faits. Notre droit pr~voit
qu'un aspect des faits relatif aux d6clarations des accu-
s6s relive de la comp6tence du juge du procks. L'6tendue
des devoirs et de la responsabilit6 du juge A cet 6gard est
toutefois limitbe. Si les d6clarations d'un accus6 sont
recevables en preuve, il revient en fin de compte au jury
de d6cider quel poids, s'il y a lieu, on doit leur accorder.
A mon avis, notre droit d6limite fermement le domaine
dans lequel le juge doit faire des conclusions de faits.

II a cit6 la d6cision rendue par le Conseil priv6
dans Ibrahim v. The King2 , et les arrats de cette
Cour, Boudreau c. Le Roi3, et La Reine c. Fitton4.
II a poursuivi en disant:
[TRADUCTION] Il est par cons6quent clair, et je dois le
r6p6ter, que le juge doit, relativement aux faits, d6termi-
ner si le ministbre public a prouv6 au-delA de tout doute
raisonnable que l'accus6 a fait une d6claration volon-
taire, c'est-A-dire qui n'a pas 6t6 obtenue par crainte
d'un pr6judice ou dans l'espoir d'un avantage dispens6s
ou promis (j'ajoute inspir6s) par une personne ayant
autorit6.

Aprds avoir examin6 les motifs invoqu6s par le
juge du procks pour refuser de recevoir les d6clara-
tions en preuve, il a conclu:

[TRADUCTION] Maintenant si j'applique le droit que
j'ai essay6 de d6crire bri6vement avant de parler des
faits en I'espice, il est clair, A mon avis, que le juge du
procks a appliqu6 un mauvais critbre pour d6terminer si

2 [1914] A.C. 599.
[1949] R.C.S. 262.

4 [1956] R.C.S. 958.
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allowed to go before the jury. Assuming that he was
right in finding that there was an emotional disintegra-
tion, the evidence is clear that the statements were not
obtained by hope of advantage or fear [or] prejudice
exercised, held out, or inspired, by a person in authority.

The question whether any weight should be attached
to confessions made in the circumstances which I have
described is a question for the jury, and not a question
for the judge, in my opinion. The judge exceeded the
scope of the functions which the law gives to him and I
am afraid invaded the field of the jury.

In my opinion McFarlane J.A., correctly stated
the law to be applied in Canada in determining the
admissibility of a statement to a police officer by
an accused person. The question as to whether a
broader rule of exclusion than that stated by Vis-
count Sumner in the Ibrahim case ought to be
applied was raised and met in the Fitton case. The
facts in that case were as follows:

The accused, having been taken to the police station
early in the morning, and there given an account of his
movements on the previous evening, was left there all
day, not formally under arrest. About 5 p.m. the police
officers returned and told the accused that they had
been working all day on the case (one of murder) and
that they had discovered further facts indicating that
what he had told them in the morning was untrue. The
accused thereupon "blurted out" a damaging statement,
whereupon he was stopped and given a formal warning
in respect of a charge of murder, after which he made a
statement, obtained in the form of question and answer,
that was reduced to writing and signed by him.

The trial judge admitted the oral statement and
the written statement in evidence. On appeal, the
Court of Appeal for Ontario held that the state-
ment was inadmissible. Aylesworth J.A. and
Roach J.A. dissented. The Crown then appealed to
this Court on the basis that the dissent was on a
question of law. Kerwin C.J. and Cartwright J.
were of the opinion that the dissent was on a
question of fact, and, thus, the Court was without
jurisdiction. The other seven members of the Court
took the opposite view. The issue of law is delineat-
ed in the judgment of Fauteux J. (as he then was)
at p. 984, as follows:

With reference to the rule of law governing the admissi-
bility of the extrajudicial admissions made by the

les deux d6clarations devaient 8tre soumises au jury. A
supposer qu'il ait conclu A bon droit sur l'effondrement
6motionnel, la preuve montre clairement que les d6clara-
tions n'ont pas 6t6 faites dans l'espoir d'un avantage ni
par crainte d'un prejudice dispens6s, promis ou inspires
par une personne ayant autorit6.

La question de savoir si l'on doit reconnaitre un
certain poids aux aveux faits dans les circonstances que
j'ai d6crites, relve, A mon avis, du jury et non du juge.
Le juge a outrepass6 la comp6tence que lui accorde la loi
et il a empi6t6, je le crains, sur celle du jury.

A mon avis, le juge McFarlane a correctement
6nonc6 le droit applicable au Canada pour d6ter-
miner si la d6claration faite par un accus6 A un
agent de police est recevable en preuve. Dans
Fitton, on a soulev6 et tranch6 la question de
savoir s'il faut appliquer une r6gle d'exclusion plus
large que celle formulbe par le vicomte Sumner
dans l'arr~t Ibrahim. Les faits y sont les suivants:

[TRADUCTION] L'accus6, aprbs avoir 6t6 amen6 au
poste de police tit le matin et avoir relat6 ses all6es et
venues le soir pr6c6dent, y a pass6 toute la journ6e sans
8tre formellement en 6tat d'arrestation. Vers 17h, les
agents de police sont revenus et lui ont dit qu'ils avaient
travaill6 toute la journ6e sur l'affaire (un meurtre) et
avaient d6couvert plusieurs faits indiquant que sa d6cla-
ration du matin 6tait mensongbre. Sur ce, I'accus6 a
*lich&i une d6claration compromettante. On l'a inter-
rompu et on lui a fait une mise en garde formelle
relativement A une accusation de meurtre. II a alors fait
une d6claration sous la forme de questions et r6ponses,
qui a 6t6 prise par 6crit et sign6e par lui.

Le juge du procks a admis la d6claration orale et
la d6claration 6crite en preuve. En appel, la Cour
d'appel de l'Ontario a jug6 que la d6claration
n'6tait pas recevable, les juges Aylesworth et
Roach 6tant dissidents. Le ministbre public a inter-
jet6 appel devant cette Cour au motif que la
dissidence portait sur une question de droit. Le
juge en chef Kerwin et le juge Cartwright 6taient
d'avis que la dissidence portait sur une question de
faits et qu'en cons6quence la Cour n'6tait pas
comp6tente. Les sept autres membres de la Cour
6taient d'avis contraire. Le juge Fauteux (alors
juge puin6) a expos6 en ces termes la question de
droit (A la p. 984):

[TRADUCTION] Au sujet de la r6gle de droit r6gissant la
recevabilit6 des aveux extra-judiciaires faits en l'espice
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respondent in the present instance, Roach J.A., for the
minority, said [[1956] O.R. at pp. 725-6]:

There can be no doubt as to the rule. It was stated
by Viscount Sumner in Ibrahim v. The King, [1914]
A.C. 599 at 609, as follows: "It has long been estab-
lished as a positive rule of English criminal law, that
no statement by an accused is admissible in evidence
against him unless it is shewn by the prosecution to
have been a voluntary statement, in the sense that it
has not been obtained from him either by fear of
prejudice or hope of advantage exercised or held out
by a person in authority."

There is no positive rule of evidence that if improp-
er questions are asked of a prisoner in custody the
answers to them are, merely on that account, inad-
missible. The cases are reviewed by Kellock J. in
Boudreau v. The King, [1949] S.C.R. 262 at 270 et
seq., 94 C.C.C. 1, 7 C.R. 427, [1949] 3 D.L.R. 81. I
do not review them here. In determining whether the
answers made are admissible or not, the Court inevi-
tably must come back to the primary question: Were
they made voluntarily in the sense described in the
rule as laid down by Viscount Sumner, supra.

(The italics are mine.)
On the other hand, Pickup C.J.0, for the majority,

stated [[1956] O.R. at p. 714]:
In my opinion, the Crown does not discharge the

onus resting upon it by merely adducing oral testimo-
ny showing that an incriminating statement made by
an accused person was not induced by a promise or by
fear of prejudice or hope of advantage. That state-
ment of the rule of law is too narrow. The admissions
must not have been "improperly instigated or induced
or coerced": per Rand J. in Boudreau v. The King,
supra, at p. 269. The admissions must be self-impelled
and the statement must be the statement of a man
"free in volition from compulsion or inducements of
authority".

Thus it appears that Roach J.A., with the concurrence
of Aylesworth J.A., held the view that the decision of
this Court in Boudreau v. The King did not change the
law as stated by Viscount Sumner and that a declaration
made by an accused is a voluntary statement if it has not
been obtained from him either by fear of prejudice or
hope of advantage exercised or held out by a person in
authority. In the view of Pickup C.J.O. and Laidlaw and
Schroeder JJ.A., this statement of the rule is too narrow
and in addition to proving that the statement has not
been obtained by fear of prejudice or hope of advantage,
the prosecution must further show that the statement

par l'intim6, le juge Roach a dit, au nom de la minorit6
[[1956] O.R. aux pp. 725 et 726]:

Il ne peut y avoir aucun doute quant A la r6gle. Elle
a 6t6 6nonc6e par le vicomte Sumner dans Ibrahim v.
The King, [1914] A.C. 599, A la p. 609: <C'est une
r6gle formelle du droit criminel anglais depuis long-
temps 6tablie qu'aucune d6claration d'un accus6 n'est
recevable contre lui A titre de preuve, A moins que
l'accusation ne prouve qu'il s'agit d'une d6claration
volontaire, c'est-a)-dire qui n'a pas 6t6 obtenue par
crainte d'un pr6judice ou dans 1'espoir d'un avantage
dispens6s ou promis par une personne ayant autorit6.,

Aucune r6gle positive en matibre de preuve ne
pr6voit que si l'on pose des questions inappropri6es A
un prisonnier, les r6ponses sont, de ce fait, irreceva-
bles. Dans Boudreau c. Le Roi, [1949] R.C.S. 262, A
la p. 270 et suiv., 94 C.C.C. 1, 7 C.R. 427, [1949] 3
D.L.R. 81, le juge Kellock a pass6 en revue la juris-
prudence. Je ne le ferai pas ici. Pour d6terminer si les
r6ponses sont recevables, la Cour doit in6vitablement
revenir A la question fondamentale: ont-elles 6t6 don-
n6es volontairement, c'est-a-dire selon la r6gle 6non-
c6e par le vicomte Sumner?

(Les italiques sont de moi.)
Par ailleurs, le juge en chef Pickup de l'Ontario a dit,

au nom de la majorit6, [[1956] O.R. A la p. 714]:
A mon avis, le ministbre public ne se libbre pas du

fardeau de la preuve qui lui incombe en produisant
simplement un t6moignage oral montrant que la
d6claration incriminante de l'accus6 n'a pas 6t6 obte-
nue par suite d'une promesse, par crainte d'un pr6ju-
dice ou dans l'espoir d'un avantage. Cet 6nonc6 de la
r~gle de droit est trop 6troit. Les aveux ne doivent pas
avoir 6t6 uprovoqu6s irr6gulibrement, soutir6s ou
extorqu6ss: (le juge Rand, dans Boudreau c. Le Roi,
pr6cit6, A la p. 269). Les aveux doivent venir d'eux-
mimes et la d6claration doit 8tre celle d'une personne
adont la volont6 est libre de contrainte ou d'incitation
de l'autorit6b.
II appert donc que selon le juge Roach, avec lequel le

juge Aylesworth 6tait d'accord, l'arrat de cette Cour,
Boudreau c. Le Roi, n'a pas modifi6 l'6tat du droit
6nonc6 par le vicomte Sumner et une d6claration d'un
accus6 est volontaire si elle n'a pas U6 obtenue par
crainte d'un pr6judice ou dans l'espoir d'un avantage
dispens6s ou promis par une personne ayant autorit6.
Selon le juge en chef Pickup de l'Ontario et les juges
Laidlaw et Schroeder, cet 6nonc6 de la r~gle est trop
6troit et la poursuite, en plus de prouver que la d6clara-
tion n'a pas 6t6 obtenue par crainte d'un pr6judice ou
dans l'espoir d'un avantage, doit d6montrer aussi que
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was not otherwise influenced by the course of conduct
adopted by the police, that it must be self-impelled,
failing which it is not a voluntary one in the sense
required by law.

Having concluded that an issue of law was
raised by the dissent of Roach and Aylesworth
JJ.A., Fauteux J. went on to say that he agreed
with the views expressed by those judges. On this
point, Kerwin C.J. was in agreement, as were all
the other members of the Court except Cartwright
J., who did not express any view on this point.

Rand J., in the Fitton case had this to say, at p.
962:

The Chief Justice of Ontario, speaking for the majori-
ty of the Court of Appeal, has treated the expression
"freely and voluntarily", used in Boudreau v. The King,
as if it connoted only a spontaneous statement, one
unrelated to anything as cause or occasion in the con-
duct of the police officers; but with the greatest respect
that is an erroneous interpretation of what was there
said. The language quoted must be read primarily in the
light of the matters that were being considered. As the
opening words show, there was no intention of departing
from the rule as laid down in the authorities mentioned;
the phrase "free in volition from the compulsions or
inducements of authority" [Boudreau v. The King,
supra, at p. 269] means free from the compulsion of
apprehension of prejudice and the inducement of hope
for advantage, if an admission is or is not made. That
fear or hope could be instigated, induced or coerced, all
these terms referring to the element in the mind of the
confessor which actuated or drew out the admission. It
might be called the induced motive of the statement, i.e.,
to avoid prejudice or reap benefit. As Professor Wig-
more intimates, the terms promise or threat may be
reduced to the word "inducement", but that again may
raise a question of meaning; and the justification of the
illustrative use of other words is that together they
indicate the general conception of influence of a certain
kind producing the admission. Even the word "volun-
tary" is open to question; in what case can it be said that
the statement is not voluntary in the sense that it is the
expression of a choice, that it is willed to be made? But
it is the character of the influence of idea or feeling
behind that act of willing and its source which the rule
seizes upon. Nothing said in Boudreau v. The King was
intended to introduce a new quality of that influence.

In other words, to render a statement of the
accused to a police officer inadmissible there must

I'accus6 n'a pas 6t6 influenc6 par la conduite adopt6e
par la police et qu'il est pass6 de lui-mime aux aveux. A
d6faut, il ne s'agit pas d'une d6claration volontaire au
sens juridique.

Aprbs avoir conclu que la dissidence des juges
Roach et Aylesworth soulevait une question de
droit, le juge Fauteux a poursuivi en disant qu'il
6tait de leur avis. Le juge en chef Kerwin 6tait
d'accord sur ce point, comme l'6taient les autres
membres de la Cour A l'exception du juge
Cartwright qui ne s'est pas prononc6 A ce sujet.

Le juge Rand a dit dans l'arr~t Fitton (A la p.
962):

[TRADUCTION] Le juge en chef de l'Ontario, parlant
au nom de la majorit6 de la Cour d'appel, a trait6
l'expression alibrement et volontairements, utilis6e dans
Boudreau c. Le Roi, comme si elle connotait unique-
ment une d6claration spontanbe, n'ayant aucun rapport
avec la conduite des agents de police; mais, avec 6gards,
cette interpr6tation est erron6e. Les mots cit6s doivent
6tre interpr6t6s avant tout A la lumibre des questions
alors examinbes. Comme le montre l'introduction, il
n'6tait pas question de s'6carter de la rdgle 6nonc6e dans
les arrats cit6s; I'expression adont la volont6 est libre de
contrainte ou d'incitation de l'autorits [Boudreau c. Le
Roi, pr6cit6, A la p. 269] signifie exempte de toute
pression r6sultant de la crainte d'un pr6judice ou de
l'espoir d'un avantage en cas d'aveux ou de refus d'en
faire. Cette crainte ou cet espoir peut 6tre provoqu6,
sugg6r6 ou imposi; tous ces termes se rattachent A l'6tat
d'esprit qui pousse ou amAne l'accus6 A faire des aveux.
On peut le d6signer comme le motif sous-jacent de la
d6claration, c'est-A-dire 6viter un pr6judice ou obtenir
un avantage. Comme le suggbre le professeur Wigmore,
on peut ramener les mots promesse ou menace A un
terme, sincitation*, mais cela peut encore soulever une
question d'interpr6tation; on peut justifier l'emploi expli-
catif d'autres mots par ce qu'ensemble ils cernent la
notion g6n6rale d'influence d'un certain genre qui provo-
que l'aveu. M8me le mot volontaires soul6ve des diffi-
cultbs d'interpr6tation; dans quel cas peut-on dire que la
d6claration n'est pas volontaire, alors qu'elle est l'ex-
pression d'un choix, qu'on a voulu la faire? Mais la r6gle
cherche A cerner la nature de l'influence sur l'id6e ou le
sentiment qui se cache derribre ce geste de volont6 et son
origine. Rien dans l'arr~t Boudreau c. Le Roi n'a pour
but d'ajouter une nouvelle caract6ristique A cette
influence.

En d'autres termes, une d6claration faite par un
accus6 A un agent de police est irrecevable s'il y a
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be the compulsion of apprehension of prejudice or
the inducement of hope of advantage whether that
apprehension or hope be instigated, induced or
coerced.

The rule as to admissibility of a confession, in
England, is stated in Halsbury's Laws of England
(4th ed.), vol. 11, p. 231, para. 410, as being:

It is a fundamental condition of the admissibility in
evidence against any person, equally of any oral answer
given by that person to a question put by a police officer
and of any statement made by that person, that it shall
have been voluntary in the sense that it has not been
obtained from him by fear of prejudice or hope of
advantage, exercised or held out by a person in author-
ity, or by oppression.

The footnote points out that this statement is
contained in the introduction to the Judges' Rules
and that it was approved by Lord Reid in Com-
missioners of Customs and Excise v. Harz5 , at pp.
818 and 821.

The word "oppression" appeared for the first
time in the Judges' Rules in 1964. "Oppressive
questioning" was defined in The Queen v. Prager6,
as "questioning which by its nature, duration or
other attendant circumstances (including the fact
of custody) excites hopes (such as the hope of
release) or fears, or so affects the mind of the
suspect that his will crumbles and he speaks when
otherwise he would have remained silent".

Nonetheless, in that case leave to appeal from
conviction was refused. One of the grounds for the
application was based upon the alleged inadmissi-
bility of a statement made by the accused to police
officers. The police officers had questioned the
accused on three occasions in one day, from 9:15
a.m. to 12:30 p.m., from 5:45 p.m. to about 7:40
p.m. and from 7:40 p.m. to 11:30 p.m.

In The Queen v. Isequilla 7, the facts and con-
clusions are set out in the headnote as follows:

[ [1967] 1 A.C. 760.
6 [1972] 1 All E.R. 1114.

[1975] 1 W.L.R. 716.

eu contrainte r6sultant de la crainte d'un pr6judice
ou incitation r6sultant de l'espoir d'un avantage,
que cette crainte ou cet espoir soit provoqu6, sug-
g6re ou impos6.

La r6gle concernant la recevabilit6 d'un aveu en
Angleterre est 6nonc6e en ces termes dans Halsbu-
ry's Laws of England (4e 6d.), vol. 11, p. 231, par.
410:

[TRADUCTION] Pour 8tre recevable en preuve contre
une personne, toute r6ponse verbale donn6e par celle-ci A
une question pos6e par un policier, ainsi que toute
d6claration de cette personne, doit avoir 6t6 faite volon-
tairement, c'est-A-dire ne doit pas avoir 6t6 faite par
crainte d'un pr6judice ou dans l'espoir d'un avantage
dispens6s ou promis par une personne ayant autorit6, ou
par oppression.

La note en bas de page indique que cette for-
mule figure dans l'introduction des Judges' Rules
et que lord Reid l'a adopt6e dans Commissioners
of Customs and Excise v. Harz I, aux pp. 818 et
821.

On trouve le mot ((oppression) pour la premiere
fois dans les Judges' Rules en 1964. Dans The
Queen v. Prager6, on a d6fini [TRADUCTION]
((interrogatoire oppressifD comme un [TRADUC-
TION] ((interrogatoire qui par sa nature, sa dur6e
ou d'autres circonstances connexes (y compris la
d6tention) suscite l'espoir (comme l'espoir d'8tre
relich6) ou la crainte, ou affecte suffisamment
I'esprit du suspect pour que sa volont6 s'effrite et
qu'il parle alors qu'autrement il aurait gard6 le
silence).

Dans cet arr8t, n6anmoins, I'autorisation d'inter-
jeter appel de la d6claration de culpabilit6 a 6t6
refus6e. Un des motifs de la demande 6tait la
pr6tendue irrecevabilit6 d'une d6claration faite par
l'accus6 aux agents de police. Ceux-ci l'avaient
interrog6 A trois reprises au cours de la m8me
journ6e, de 9hl5 & 12h30, de 17h45 A environ
19h40 et de 19h40 A 23h30.

Dans The Queen v. Isequilla7 , les faits et les
conclusions sont r6sum6s ainsi dans le sommaire:

[ [1967] 1 A.C. 760.
6 [1972] 1 Al l E.R. 1114.
7 [1975] 1 W.L.R. 716.
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The defendant was the passenger in a car which
stopped outside a bank. Three police officers, two of
whom were armed, came towards the car. One police
officer chased the driver, the second jumped into the car
and placed handcuffs on the defendant and the third,
holding a gun, went to the near side of the car. The
defendant reached down to a briefcase at his feet. A
police officer took the case and, on opening it, found an
imitation gun and a note written by the defendant,
which stated, "Keep calm. Hand over £3,000 or I'll blow
your head off." The defendant was asked what the
articles were for; he began to cry, saying that he had
been stupid. He was taken to the police car and, still
crying, he repeated that he had been stupid that he was
short of money and was trying to get some from the
bank. He was cautioned. He was obviously frightened
and, on the journey to the police station and at the
police station, he became more and more hysterical. He
made a confession statement. At his trial, the defence
contended that the statement was not admissible in
evidence. The judge ruled that the police had acted
properly and the statement was admissible. The defend-
ant was convicted and appealed.

On the question whether the confession statement was
inadmissible because (1) the police officers' conduct was
such as to amount to an inducement although that was
not their intention and they had acted properly: and (2)
the defendant's mental state was such as to deprive him
of the capacity to choose freely whether to confess or
not:

Held, dismissing the appeal, (1) that a confession
statement was inadmissible where there had been an
improper or unjustifiable inducement by someone in
authority making threats or promises; that fright caused
by a justified violent arrest made by police officers
carrying guns could not be an improper inducement and,
accordingly, the defendant's fear caused by the police
officers' acts and words during the arrest was not a
ground for ruling that the confession statement was not
voluntary.

(2) That the fact that the defendant was frightened
and crying and later became hysterical was not a mental
state that rendered the confession statement unreliable
or untrustworthy so that it should be excluded.

In the judgment, following references to
authorities, including Naniseni v. The Queen,
referred to by the trial judge in the present case,
the Court of Appeal, at p. 720, said this:

[TRADUCTION] Le d6fendeur 6tait passager dans une
automobile qui s'est arr8tbe devant une banque. Trois
agents de police, dont deux 6taient armbs, se sont dirig6s
vers l'automobile. Un agent a poursuivi le conducteur,
un deuxibme a saut6 dans la voiture et a pass6 les
menottes au d6fendeur et le troisibme, tenant une arme,
s'est plac6 du c6t6 gauche de l'automobile. Le d6fendeur
s'est pench6 vers un porte-documents d6pos6s A ses
pieds. Un agent de police s'en est empar6, I'a ouvert et a
trouv6 une arme A feu factice et cette note 6crite par le
d6fendeur: aRestez calme. Passez-moi £3,000 ou je vous
fais sauter la cervelle. On a demand6 au d6fendeur A
quoi devaient servir ces articles; il a commenc6 A pleurer
en disant qu'il avait 6t6 stupide. II a 6t6 conduit A la
voiture de police et, pleurant toujours, il a r6p6t6 qu'il
avait 6t6 stupide, qu'il 6tait A court d'argent et qu'il
voulait essayer d'en soutirer A la banque. On l'a mis en
garde. II 6tait de toute 6vidence effray6 et, pendant le
trajet jusqu'au poste de police et au poste, il est devenu
de plus en plus hystbrique. II a fait des aveux. Au procks,
la d6fense a pr6tendu que la d6claration n'6tait pas
recevable en preuve. Le juge a d6cid6 que la police avait
agi correctement et que la d6claration 6tait recevable.
Le d6fendeur a 6t6 d6clar6 coupable et il a interjet6
appel de cette condamnation.

Sur la question de savoir si la d6claration 6tait irrece-
vable parce que (1) la conduite des agents de police
6quivalait A une incitation, mime s'ils avaient agi cor-
rectement et n'avaient pas eu cette intention; et (2)
l'6tat mental du d6fendeur ne lui permettait pas de
d6cider librement s'il voulait faire des aveux:

Arrit, I'appel est rejet6. (1) Des aveux sont irreceva-
bles lorsqu'une personne ayant autorit6 les a provoqu6s,
abusivement et sans justification, par des menaces ou
des promesses; la peur provoqube par l'arrestation vio-
lente, mais 16gitime, faite par des agents de police arm6s
ne peut 8tre consid6r6e comme une incitation abusive et,
en cons6quence, la peur du d6fendeur provoquee par les
gestes et les paroles des agents de police au cours de
l'arrestation n'est pas un motif suffisant pour d6cider
que les aveux n'6taient pas volontaires.

(2) Le fait que le d6fendeur 6tait effray6 et pleurait,
et qu'il soit plus tard devenu hyst6rique, ne signifie pas
qu'il 6tait dans un 6tat mental tel que ses aveux n'6taient
pas dignes de foi et devaient 8tre exclus.

La Cour d'appel, aprbs avoir mentionn6 la juris-
prudence, y compris l'arr8t Naniseni v. The Queen,
cit6 en l'esp6ce par le juge du procks, a dit (A la p.
720):
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Those cases, and there are many others, all as it seems
to us proceed on this basis, that to rule a confession out
as being inadmissible at law it must be shown it was not
voluntary in the sense that it was procured by induce-
ment of some form, either threats or promises offered by
a person in authority at the particular situation in which
the confession was made. The rule has not, as we see it,
substantially changed over the years except in the fol-
lowing respects. In the first place this century has
probably shown a more generous attitude to the suspect
in the application of the rule; by that I mean that
although the principle has remained the same, the courts
have perhaps been over-generous in accepting as an
inducement for present purposes something which would
be unlikely to induce the average man.

Furthermore, the conception of the confession being
made or the inducement offered in the presence of a
person in authority has been extended to the point where
the authority in question is perhaps minimal, but the
principle is not affected.

The only possible addition to the principle which one
finds in the English books at the present time is that
exemplified in the recent case of Reg. v. Prager [1972] 1
W.L.R. 260, where it is established that interrogation by
police officers if carried on to the point of oppression
may be held to have destroyed the will of the suspect
who was being interrogated, and thus prevented a subse-
quent confession from being treated as a voluntary
confession. That is I think another example of the
confession ceasing to be voluntary because of some
failure on the part of authority to observe the rules
which naturally must govern situations of this kind.

The Court later went on to say:

In the first place we accept what Mr. Denny, for the
Crown, has said, which to some extent has been made
out by the reference to authority included in this judg-
ment, that under the existing law the exclusion of a
confession as a matter of law because it is not voluntary
is always related to some conduct on the part of author-
ity which is improper or unjustified. Included in the
phrase "improper or unjustified" of course must be the
offering of an inducement, because it is improper in this
context for those in authority to try to induce a suspect
to make a confession. Counsel for the Crown says, and
we agree, that if one looks to the authorities there is no
case in the books which indicates that a confession can
be regarded as not voluntary by reason of the present
grounds, unless there is some element of impropriety on
the part of those in authority. That seems to be the case,
and we can see no justification for extending the princi-
ple today.

[TRADUCTION] Ces arrats, et il y en a beaucoup d'au-
tres, semblent tous proc6der du principe qu'un aveu ne
peut 8tre jug6 irrecevable en droit que s'il est d6montr6
qu'il n'6tait pas volontaire, c'est-A-dire qu'il a 6t6 obtenu
au moyen d'une incitation, qu'il s'agisse de menaces ou
de promesses formulbes par une personne ayant autorit6
au moment de l'aveu. Pour autant que nous puissions en
juger, cette r~gle n'a pas vraiment chang6 au cours des
annbes, sauf sur les points suivants. Premibrement, pen-
dant ce sidcle, la r~gle a 6t6 appliqu6e de fagon plus
favorable au suspect; je veux dire par IA que le principe
est demeur6 inchang6, mais que les tribunaux ont peut-
8tre 6t6 particulibrement cl6ments en acceptant comme
une incitation ce qui n'aurait probablement pas
influenc6 une personne ordinaire.

En outre, la notion d'aveu ou incitation fait en pr6-
sence d'une personne ayant autorit6 a 6t6 tellement
61argie que l'autorit6 en question peut 8tre minime, mais
le principe reste le m~me.

La seule addition possible au principe que l'on peut
trouver actuellement dans les recueils anglais est celle
qui a 6t6 illustr6e dans l'arr8t r6cent Reg. v. Prager
[1972] 1 W.L.R. 260, oi' l'on a d6cid6 que si l'interroga-
toire conduit par des agents de police allait jusqu'A
I'oppression, on pouvait consid6rer que la volont6 du
suspect interrog6 avait 6t6 d6truite et en cons6quence, on
ne pouvait traiter un aveu subs6quent comme un aveu
volontaire. Ceci illustre encore une fois qu'un aveu n'est
plus volontaire si la personne ayant autorit6 ne respecte
pas les r6gles qui r6gissent naturellement ce genre de
situation.

La Cour a poursuivi:

[TRADUCTION] En premier lieu, nous acceptons ce que
dit Me Denny, le substitut; il se fonde, dans une certaine
mesure, sur la jurisprudence cit6e dans ce jugement
selon laquelle, dans l'6tat actuel du droit, I'exclusion
d'un aveu au motif qu'il n'est pas volontaire est toujours
lie A une conduite abusive et injustifibe de la personne
ayant autorit6. Les mots cabusive et injustifi6es visent
bien stir l'incitation, parce que les personnes ayant auto-
rit6 ne doivent pas, dans ce contexte, essayer d'inciter un
suspect A faire des aveux. Le substitut dit, et nous
sommes de son avis, qu'aucune jurisprudence n'indique
qu'un aveu peu 8tre consid6r6 comme extorqu6 en raison
des moyens invoqu6s ici, A moins d'abus commis par les
personnes ayant autorit6. Il semble que ce soit le cas en
I'esp6ce et nous ne pouvons voir aucune raison d'6tendre
le principe aujourd'hui.
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I have already said that the law as to the
admissibility of a statement by an accused person
to a police officer was settled in the Fitton case.
Counsel for the appellant has invited the Court to
expand the grounds for ruling a statement to be
inadmissible. This is not an appropriate case in
which to consider "oppression" as defined in the
English rule because the trial judge made no find-
ing of oppression by Sergeant Proke. As is pointed
out by the Court of Appeal, he would have admit-
ted the statement had it not been for the evidence
of Dr. Stephenson of an hypnotic state. In this
connection the doctor's report is significant. I
repeat these passages:
It is axiomatic that a person under hypnosis (whatever
its depth) cannot be forced to do or say anything to
which he has not already given tacit consent. In my
opinion, this subject had a very strong basic wish to
unburden himself and his ambivalence over it is
expressed in monologues 2 & 3.
In my opinion his initial denial was based on involuntary
repression of the painful material and not mere conceal-
ment. Therefore, when the painful material becomes
conscious, his telling of it is essentially a voluntary act,
even though there is a strong possibility he was in a light
hypnotic state up to the end of the second monologue. In
my opinion, by the time he begins to relate his mother's
death wish he is in full and voluntary control of his
faculties and remained so until the end of the tape.

The appellant's statement was not prompted by
oppressive conduct. It was not forced from him.
He had "a very strong basic wish to unburden
himself".

I agree with the statement in the Isequilla case,
already cited, that to exclude the statement there
must have been "some conduct on the part of
authority which is improper or unjustified".

Since preparing the above reasons I have had
the opportunity to consider the reasons of my
brother Beetz and I would like to make a few
additional comments.

The Crown did not seek to introduce in evidence
the statements made by the appellant while he was
in, what Dr. Stephenson describes as "a light
hypnotic state". The two statements which the

J'ai d6jA dit que le principe juridique r6gissant
la recevabilit6 d'une d6claration faite par un
accus6 A un agent de police a 6t6 6tabli par l'arrat
Fitton. L'avocat de l'appelant a demand6 A la
Cour d'61argir les motifs d'irrecevabilit6 d'une
d6claration. Il n'y a pas lieu d'examiner ici [TRA-

DUCTION] al'oppression, telle que la d6finit la
r6gle anglaise, puisque le juge du procks n'a pas
conclu que l'interrogatoire du sergent Proke avait
6t6 oppressif. Comme l'a soulign6 la Cour d'appel,
il aurait admis la d6claration en preuve, n'efit &6
le t6moignage du Dr Stephenson concernant I'hyp-
nose. Sur ce point, le rapport du m6decin est
important. Je reprends ces extraits:
[TRADUCTION] Il est 6vident qu'une personne en 6tat
d'hypnose (quelle que soit sa profondeur) ne peut 8tre
contrainte de faire ou de dire une chose sans y avoir d6jA
consenti tacitement. A mon avis, ce sujet d6sirait fonda-
mentalement s'6pancher et son ambivalence A cet 6gard
se manifeste dans les monologues deux et trois.
A mon avis, son premier refus 6tait command6 par un
refoulement involontaire d'616ments douloureux et non
par une simple dissimulation. En cons6quence, lorsque
ces 616ments douloureux deviennent conscients, son r6cit
est essentiellement un acte volontaire, m8me s'il est
parfaitement possible qu'il ait 6t6 dans un 6tat d'hyp-
nose 16gbre jusqu'A la fin du deuxibme monologue. Selon
moi, quand il commence i parler du vau de sa mere sur
son lit de mort, il est en pleine possession de sa volont6
et de ses facult6s, et il en est ainsi jusqu'A la fin de
l'enregistrement.

La d6claration de l'appelant n'a pas 6t6 provo-
quee par une conduite oppressive. Elle ne lui a pas
6t6 arrach6e. II [TRADUCTION] Kd6sirait fonda-
mentalement s'6pancherv.

Je souscris A ce qu'6nonce l'arret Isequilla, d6jA
cit6, que pour exclure une d6claration, il faut
6tablir que [TRADUCTION] ela conduite de la per-
sonne ayant autorit6 ... est abusive ou injustifibe*.

Depuis la r6daction de ces motifs, j'ai eu l'occa-
sion de lire les motifs de mon coll6gue, le juge
Beetz, et je voudrais faire quelques remarques
suppl6mentaires.

Le ministbre public n'a pas cherch6 A produire
les d6clarations faites par l'appelant alors qu'il
6tait dans ce que le Dr Stephenson a appel6 un
astat d'hypnose 16gbre>. Les deux d6clarations que
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Crown sought to introduce in evidence were made
after he was "in full and voluntary control of his
faculties". Had the Crown sought to introduce the
statements made while the appellant was in a light
hypnotic state, it is clear that they would not have
been admitted by the trial judge, but the refusal to
admit them would not have been because of
threats or inducements by a person in authority,
but because the appellant, at the time those state-
ments were made, was not in a condition which
would make it safe to admit them.

Reference has been made to the judgment of
Lord Parker C.J. in R. v. Smith8 , at p. 41, where
he says:

The court thinks that the principle to be deduced from
the cases is really this: that if the threat or promise
under which the first statement was made still persists
when the second statement is made, then it is inadmiss-
ible. Only if the time-limit between the two statements,
the circumstances existing at the time and the caution
are such that it can be said that the original threat or
inducement has been dissipated can the second state-
ment be admitted as a voluntary statement.

All of the cases, to which reference has been
made, which consider the proposition stated above,
are cases which had to consider whether a threat
or promise which rendered an initial statement
inadmissible continued to have effect when a later
statement was made. The question was whether
the later statement was tainted because of what
had occurred prior to the making of an earlier
statement.

In my opinion that question does not arise in the
present case. There is no evidence of threats or
inducement which led to the making of a state-
ment. The objection to the possible admission of
the statement made while in a light hypnotic state
is not against the conduct of persons in authority
when that statement was made. The objection
would arise because of the condition of the appel-
lant at that time which would make the statement
involuntary. That condition did not continue
because, as Dr. Stephenson testified, when the
appellant began to relate his mother's death wish
he was in full and voluntary control of his facul-

8 [1959] 2 Q.B. 35.

le ministbre public a cherch6 A produire ont 6t6
faites alors qu'il 6tait en spleine possession de sa
volont6 et de ses facult6s). Si le ministbre public
avait essay6 de produire les d6clarations faites par
l'appelant alors qu'il 6tait dans un 6tat d'hypnose
16g6re, il est 6vident que le juge du procks ne les
aurait pas admises. Il ne les aurait pas refusbes A
cause de menaces ou d'incitations venant d'une
personne ayant autorit6, mais parce que l'appelant,
au moment de ces d6clarations, n'6tait pas dans un
6tat qui nous permette de les admettre sans risque.

On a cit6 le jugement du juge en chef, lord
Parker, dans R. v. Smith', A la p. 41:

[TRADUCTION] La cour estime que le principe qui se
d6gage de la jurisprudence est en fait le suivant: si la
menace ou la promesse sous l'influence de laquelle la
premiere d6claration a 6t6 faite existe encore au moment
de la deuxibme, cette dernitre est irrecevable. C'est
seulement si l'intervalle entre les deux d6clarations, les
circonstances qui prevalent A ce moment et la mise en
garde permettent de dire que la menace ou l'incitation
originale a disparu, que l'on peut admettre la deuxibme
d6claration en la qualifiant de volontaire.

Toutes les affaires mentionn6es qui traitent de
ce principe sont des affaires concernant une
menace ou une promesse qui avait rendu irreceva-
ble la d6claration initiale et avait toujours un effet
au moment de la d6claration ult6rieure. La ques-
tion 6tait de savoir si la d6claration ultbrieure 6tait
vici6e A cause de ce qui s'6tait produit avant la
premiere d6claration.

A mon avis, la question ne se pose pas en
l'esp6ce. Il n'existe aucune preuve de menaces ou
d'incitations qui auraient amen6 A faire cette
d6claration. L'objection A l'admission possible de
la d6claration faite en 6tat d'hypnose 16gbre ne vise
pas le comportement des personnes ayant autorit6
lorsqu'elle a 6t6 faite. L'objection existerait A
cause de l'6tat de l'appelant A ce moment, ce qui
en ferait une d6claration extorqu6e. Cet 6tat n'a
pas dur6, puisque, comme l'a d6clar6 le Dr Ste-
phenson lorsque l'appelant a commenc6 A 6voquer
le souhait de mourir exprim6 par sa mere, il 6tait
en pleine possession de sa volont6 et de ses facul-

8 [1959] 2 Q.B. 35.
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ties. The condition of the accused, in a light hyp-
notic state, which would have excluded the state-
ment then made, no longer continued at the time
the statements, in issue in this case, were made. In
my opinion, the case is comparable to that in
which a statement is made while in a state of
shock. The fact that that statement might be
inadmissible would not preclude the admission of a
later statement made after the state of shock had
ceased to exist. The only test to be applied as to
the admissibility of the later statement would be
whether the condition which rendered the first
statement inadmissible had ceased. In the present
case, Dr. Stephenson's evidence establishes that
the light hypnotic state had ended before the later
statements were made.

I would dismiss the appeal.

The judgment of Spence and Estey JJ. was
delivered by

SPENCE J.-I have had the opportunity to read
the reasons for judgment being delivered by Mr.
Justice Martland. I have, however, come to a
different conclusion and such conclusion entails a
rather detailed examination of the evidence
adduced as to the investigation of the offence and,
more particularly, the whole contact between the
appellant and the police officers.

The trial took place before Gould J., an
experienced trial court judge, and he conducted a
very lengthy voir dire after which he gave reasons
for his ruling in detail and with precision.

I take the facts, while I shall outline hereafter,
from Gould J.'s reasons for such ruling, as they
appear in the Appeal Case.

The appellant was a 17-year-old youth charged
with murdering his mother. The appellant's
mother had been discovered by her common law
husband, in the late afternoon of June 16, 1975,
lying on her bed "with her head bludgeoned into a
pulp". Her son, the appellant, was arrested at
about midnight on his return to the apartment
where his mother had been found earlier. It
appeared from the evidence that the appellant had
taken a set of keys for his so-called step-father's,
Molnar's, car, which set of keys the late Mrs.

t6s. L'6tat de l'accus6, une 16gbre hypnose, qui
aurait entrain6 l'exclusion de la d6claration faite A
ce moment, n'existait plus au moment des d6clara-
tions en cause ici. A mon avis, cette affaire est
comparable au cas oil une d6claration est faite par
quelqu'un en 6tat de choc. Le fait qu'elle soit
irrecevable ne rend pas irrecevable une d6claration
ult6rieure faite quand l'6tat de choc a disparu. Le
seul critbre A appliquer quant A la recevabilit6 de
la deuxibme d6claration serait de d6terminer si
l'6tat, qui avait rendu irrecevable la premiere,
avait disparu. En l'esp&ce, le t6moignage du Dr
Stephenson montre que l'hypnose 16gbre avait dis-
paru avant que les derniares d6clarations soient
faites.

Je suis d'avis de rejeter le pourvoi.

Le jugement des juges Spence et Estey a 6t6
rendu par

LE JUGE SPENCE-J'ai eu l'occasion de lire les
motifs de jugement du juge Martland. J'arrive
cependant A une conclusion diff6rente qui exige un
examen assez d6taill6 de la preuve relative A l'in-
vestigation de l'infraction et, plus particulibre-
ment, aux rapports entre l'appelant et les agents de
police.

Le procks s'est d6roul6 devant le juge Gould, un
juge de premiere instance chevronn6, qui a proced6
A un trbs long voir dire A la fin duquel il a expos6
en d6tails les motifs de sa d6cision.

Je tire mon expos6 des faits des motifs de juge-
ment du juge Gould, reproduits au dossier d'appel.

L'appelant est un jeune homme de 17 ans accus6
du meurtre de sa mere. Cette dernidre a 6t6 d6cou-
verte par son concubin, en fin d'apr&s-midi, le 16
juin 1975, gisant sur son lit [TRADUCTION] (la tate
complktement 6cras6e>>. L'appelant, son fils, a 6t6
arrat6 vers minuit alors qu'il revenait A l'apparte-
ment oil l'on avait d6couvert le corps de sa mere.
D'apr~s la preuve, I'appelant a pris les cl6s de la
voiture de son soi-disant beau-pare, Molnar; feu
Mme Horvath les rangeait dans une commode de sa
chambre. Il s'est ensuite rendu au lieu de travail de

[1979] 2 R.C.S. 393HORVATH C. LA REINE Le Juge Martland



394 HORVATH V. THE QUEEN Spence J. [19791 2 S.C.R.

Horvath kept in a dresser in her bedroom. He then
had gone to Molnar's place of work and taken the
automobile without Molnar's knowledge, picked
up three young ladies and, in driving about Van-
couver with them, got into two minor accidents in
each case leaving the scene without giving his
name. The appellant later in his statements
averred that he feared to go home with the
damaged automobile and so did not arrive until
midnight.

Within about twenty minutes after his arrest,
interrogation of the appellant commenced at the
police station. That interrogation proceeded from
12:20 a.m. until 3:10 a.m. without a break. It was
carried out by two R.C.M.P. constables, Delwisch
and Charlton, each of whom sat at an end of a
table with the appellant sitting between them in
the centre of the table. Gould J., in his ruling,
described this interrogation in these words:

Delwisch, I thought, was particularly honest to the
court in describing the whole technique of the interroga-
tion. It was hot and furious. The technique followed was
for one, at one end of the table, to put a question and
then the other officer put another one. To use a phrase
used by defence counsel, they hammered him with shots
from both sides, and that, for just under three hours.
They emphatically accused him of lying, accused him
again and again of lying, and told him at one time with
reference to his demeanour and way of answering ques-
tions, in effect (I think the words were used) "to pack up
that nonsense".

Delwisch is an imposing officer in size, with a firm
personality. He is six-foot three, and weighs some 225
pounds.

Charlton is an older man, experienced, positive per-
sonality, and I have no hesitation in speculating that
both these officers were a great deal more positive that
night in that interview room than they were in Court,
and in Court they were both well possessed of the
situation and well able to look after themselves.

Now, fairness is not a test whether or not a statement
is voluntary, but this statement was obtained in a
manner of questioning, which in my view, was
oppressive.

He then made his ruling thereon in these words:
The facts, in outline, were put to Dr. Gordon Stephen-

son, psychiatrist called by the Crown, and he was asked
what he thought would be the mental state of the
interrogatee towards the end of the interview. He said

Molnar pour y prendre l'automobile A son insu. II
a fait monter trois jeunes filles et, alors qu'il
circulait dans les rues de Vancouver, il a provoqub
deux accidents mineurs; dans chaque cas, il a
quitt6 les lieux de l'accident sans donner son nom.
L'appelant a d6clar6 plus tard qu'il craignait de
retourner chez lui avec la voiture endommag6e et
que c'6tait pour cette raison qu'il n'6tait pas rentr6
avant minuit.

Moins de vingt minutes aprbs son arrestation, les
policiers ont commenc6 A interroger l'appelant au
poste de police. L'interrogatoire s'est poursuivi
sans interruption de Oh20 A 3hl0. II 6tait dirig6
par deux agents de la G.R.C., Delwisch et Charl-
ton, qui avaient pris place A chaque bout de la
table, I'appelant 6tant assis entre eux, au centre de
la table. Dans sa d6cision, le juge Gould a d6crit
cet interrogatoire en ces termes:

[TRADUCTION[ A mon avis, Delwisch a d6crit A la
cour avec franchise leur technique d'interrogation. Ce
fut un interrogatoire serr6 et acharn6. Un agent, A un
bout de la table, posait une question et I'autre en posait
ensuite une autre. Pour reprendre l'expression de l'avo-
cat de la d6fense, ce fut un feu roulant de questions
pendant prbs de trois heures. En termes pressants et A
plusieurs reprises, ils l'ont accus6 de mentir et lui ont dit
A un moment donn6, en faisant allusion A son comporte-
ment et A sa fagon de r6pondre aux questions, qu'il
aracontait des histoires,, ou quelque chose de ce genre.

Delwisch a une stature imposante et une forte person-
nalit6. Il mesure six pieds trois pouces et pbse environ
225 livres.

Charlton est plus Ag6; il a de l'exp6rience et il est
direct. Je n'ai aucune h6sitation A supposer que ces deux
agents 6taient beaucoup plus directs cette nuit-lA, dans
la salle d'interrogatoire, qu'ils ne l'ont 6t6 devant le
tribunal o6 ils se sont r6v616s parfaitement maitres de la
situation et capable de se d6fendre.

L'honnatet6 n'est pas un critbre qui permet de d6cider
si une d6claration est volontaire, mais cette d6claration a
6t6 obtenue A la suite d'un interrogatoire qui, A mon
avis, 6tait oppressif.

II a ensuite rendu sa d6cision:

[TRADUCTION] Un r6sum6 des faits a 6t6 soumis au
Dr Gordon Stephenson, un psychiatre cit6 par le minis-
thre public, et on lui a demand6 quel serait, selon lui,
I'6tat mental de la personne interrog6e vers la fin de
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that the thought that there would have been an atmos-
phere of oppression so great as to give the interrogatee a
sense of being threatened. I agree. Cross examination in
interrogation, of course, is not fatal. Accusing an inter-
rogatee of not telling the truth, trying to persuade him
to change his ways and tell the truth are not fatal. But I
exclude the first examination on the grounds of the
method used, the age of the accused, the circumstances
of the day he had been through, the hours of the
morning, the length of the interrogation, the technique
used. It is that combination of circumstances which
leads me to hold that the first statement was obtained in
an atmosphere of oppression which may have spilled
over, in the accused's mind, to an atmosphere of threat.
Either, in my view, oppression or threat, is sufficient to
exclude the statement. I am also of the view that if I
have doubts, I should favour then the position of exclu-
sion rather than admission. However, in this instance I
am not wavering. I am firm in my opinion that, for the
reasons I have given, the statement is inadmissible.

The appellant was then left for the remainder of
the night, that is, from 3:10 a.m. on, in his cell.
There is no doubt that the appellant was properly
treated at this time. Between 9:00 a.m. and 10:00
a.m. on the 17th of June, the police officers took
the appellant to the flat where the fatality
occurred and permitted him to change his clothes,
he having been wearing police provided coveralls
after his arrest and until that time. He was then
taken to the R.C.M.P. headquarters in Vancouver
ostensibly for a polygraph test which he had con-
sented to undergo. He waited outside a Sgt.
Proke's office while one of the constables briefed
Proke, an action which would seem to have taken
about one hour. He then entered Sgt. Proke's
office shortly after noon and was there until 4:16
p.m. During that time, there was no attempt made
to administer a polygraph test. Sgt. Proke was an
officer of the R.C.M.P. and had been trained with
great skill in interrogation techniques and he pro-
ceeded on what Gould J. described as "the most
skilful example of police interrogation that has
ever come to my attention in thirty-six years as a
lawyer and judge". Gould J. described that exami-
nation in some detail:

Let me sweep away some underbrush first of all.
There was no match between the interrogator and the
interrogatee in mental strength. It was a case intellectu-
ally of a cat manoeuvering a mouse. This is not a

l'entretien. II a affirm6 que, d'aprbs lui, I'atmosphbre
d'oppression serait telle que la personne interrog6e pour-
rait se sentir menac6e. Je partage cet avis. Le contre-
interrogatoire, au cours d'un interrogatoire, n'est certes
pas fatal. Accuser la personne interrog6e de ne pas dire
la v6rit6, essayer de la persuader de changer d'attitude
et de dire la v6rit6 ne le sont pas non plus. Mais 6tant
donn6 la m6thode utilis6e, l'Age de l'accus6, les circons-
tances de la journ6e qu'il venait de passer, I'heure
matinale, la dur6e de l'interrogatoire et la technique
utilis6e, j'6carte le premier interrogatoire. Cet ensemble
de circonstances m'amane A conclure que la premibre
d6claration a 6t6 obtenue dans une atmosphbre d'oppres-
sion que l'accus6 a pu associer dans son esprit A une
atmosph6re de menaces. A mon avis, l'une ou l'autre,
l'oppression ou la menace, suffit pour 6carter la d6clara-
tion. J'estime 6galement qu'en cas de doute, je dois
pr6f6rer I'exclusion A l'admission. Cependant, en l'esp6ce
je n'h6site pas. Je crois fermement que, pour les motifs
6nonc6s, la d6claration est irrecevable.

A 3hl0, I'appelant a 6t6 conduit A sa cellule
pour y passer le reste de la nuit. Il ne fait aucun
doute que l'appelant a 6t6 trait6 convenablement A
ce moment-lA. Entre 9h et 10h le 17 juin, les
agents de police l'ont amen6 A l'appartement ofi
6tait survenu le drame et lui ont permis de se
changer; depuis son arrestation, il portait une com-
binaison de travail qu'un agent lui avait remise. 11
a ensuite t amen6 au quartier g6n6ral de la
G.R.C. A Vancouver sous le pr6texte qu'il devait
passer le test de d6tecteur de mensonges auquel il
avait consenti A se soumettre. II a attendu A la
porte du bureau du sergent Proke pendant qu'un
des agents informait Proke de la situation, ce qui
semble avoir pris environ une heure. Il est alors
entr6 dans le bureau du sergent Proke peu aprbs
midi et y est demeur6 jusqu'A 16hl6. Pendant tout
ce temps, on n'a pas essay6 de le soumettre au
d6tecteur de mensonges. Le sergent Proke, un
agent de la G.R.C., connait A fond les techniques
d'interrogation et il a proc6d6 A ce que le juge
Gould a d6crit comme [TRADUCTION] (de meilleur
exemple d'interrogatoire policier dont j'ai eu con-
naissance en trente-six ans d'exp6rience comme
avocat et juges. Le juge Gould a d6crit cet interro-
gatoire en d6tails:

[TRADUCTION] Commengons par d6blayer le terrain:
I'interrogateur et I'interrog6 n'6taient pas du tout de
mime calibre intellectuel. Il s'agissait plut6t, intellec-
tuellement, d'un chat qui jouait avec une souris. Ce n'est
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criticism. In fact, to have a police officer as intellectual-
ly adroit as this one interrogating prisoners, is, I think,
highly desirable-a matter of congratulation rather than
any criticism. In that sense it was unfair because there
was no doubt as to who in the scene was the cat and who
was the mouse; but police interrogation is not a sporting
event such that one is interested in a fair match between
the contestants. Of course, in many cases, there is a vast
difference in intellect between the interrogator and the
interrogatee. I have seen cases where the difference has
run very much the other way.

Part of the technique used, and I won't do it justice
with the short description I am going to give it, was this:
Horvath said that he could remember nothing about his
mother's death; that he was troubled with something
locked away in his mind. He denied it, of course, at first,
but that didn't last too long. Staff Proke very adroitly
ingratiated himself early in the interview with this man.
It was a quite different atmosphere from the usual "you
did"-"I didn't" technique of interrogation. Then when
what was described by Dr. Gordon Stephenson as Hor-
vath's hysterical amnesia was unshakingly stubborn, the
officer commenced asking the accused as to whether he
couldn't see something, couldn't he see an image of his
mother in bed with blood around her. Now, that was no
trickery because that's the way his mother had been
found. It's a true statement, and Proke kept putting this
up, and from the tape, it is clear that he brought about
in this young man, under these circumstances, within
the four hours and four minutes involved, a complete
emotional disintegration. I don't say that in criticism.
Under appropriate circumstances that might be the
culminating success of an interrogation, and, were it not
for one factor, which I am going to come to, might have
successfully culminated this interrogation. That is a
factor number one. One only has to listen to the tape to
come to that conclusion. The phrase "emotional disinte-
gration", by the way, is my phrase, not that of Dr.
Gordon Stephenson. Something that I suspected, from
the tape, was quite outside of my field, thus I was
anxious to get help on it from an expert. That is the
reason why I asked Dr. Gordon Stephenson to listen to
the tape and give me the benefit of his views. That was
the matter of hypnosis.

It is a strange and rather puzzling story. The
interview may be divided into three phases. During
the first phase, Sgt. Proke proceeded to question
the appellant, and I shall refer to his techniques
hereafter, and then left the appellant alone.
Although the appellant was unaware of it, a sound

pas une critique. Un officier de police aussi adroit
intellectuellement que celui-ci A interroger les prison-
niers est, selon moi, tras souhaitable-mieux vaut s'en
r6jouir que de s'en alarmer. En ce sens, la confrontation
6tait injuste parce qu'il 6tait facile de savoir qui 6tait le
chat et qui 6tait la souris; mais un interrogatoire policier
n'est pas une rencontre sportive dont l'int6r8t vient de ce
que les adversaires sont de force 6quivalente. Dans bien
des cas, il y a un 6cart considerable entre les facult6s
intellectuelles de l'interrogateur et celles de l'interrog6.
J'ai vu des cas oi la diff6rence allait nettement dans
l'autre sens.

La technique utilis6e-la courte description que je
vais en donner ne lui rendra pas justice-6tait en partie
la suivante: Horvath disait qu'il ne se souvenait de rien
au sujet de la mort de sa mere; qu'il 6tait troubl6 par
quelque chose qui restait enferm6 dans sa tite. II a
d'abord ni6 mais pas trbs longtemps. Le sergent Proke a
gagn6 adroitement sa confiance d6s le d6but de l'entre-
tien. L'ambiance diff6rait beaucoup des interrogatoires
habituels du type <<C'est vousw- Non, ce n'est pas moip.
Comme ce que le D, Gordon Stephenson a d6crit comme
l'amnbsie hystbrique d'Horvath 6tait tenace, I'agent a
alors commenc6 A demander A l'accus6 s'il voyait quel-
que chose, s'il ne voyait pas sa mere 6tendue sur son lit,
baignant dans son sang. Ce n'6tait pas un pidge, puisque
sa mere avait 6t6 d6couverte dans cet 6tat. C'6tait la
v6rit6 et Proke a continu6 A poser la m8me question et
l'enregistrement montre clairement qu'au cours des
quatre heures et quatre minutes en cause il a provoqu6
chez ce jeune homme, dans ces circonstances, un effon-
drement 6motionnel complet. Je ne le critique pas. Dans
des circonstances appropribes, ce pourrait 8tre le point
culminant d'un interrogatoire et si ce n'6tait d'un 616-
ment dont je vais traiter, ce pourrait le terminer avec
succ6s. Cet 616ment est primordial. II suffit d'6couter
l'enregistrement pour s'en convaincre. L'expression
<<effondrement 6motionnel est de moi et non du Dr
Gordon Stephenson. A l'6coute de l'enregistrement, je
me suis pos6 des questions sur un domaine qui m'est
6tranger; j'ai donc voulu obtenir l'aide d'un expert. C'est
pourquoi j'ai demand6 au Dr Gordon Stephenson d'6cou-
ter l'enregistrement et de me faire connaltre son point de
vue. II s'agissait d'hypnose.

Cette histoire est 6trange et troublante. On peut
diviser l'entretien en trois phases. Au cours de la
premiere, le sergent Proke a interrog6 l'appelant
(je parlerai plus tard de sa technique) et 'a ensuite
laiss6 seul. A l'insu de l'appelant, un magn6to-
phone enregistrait non seulement, les questions du
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taping device picked up not only Sgt. Proke's
questions and the appellant's answers but any
words that the appellant might have uttered
during the time when he thought he was alone in
the room after Sgt. proke had left it. Those words,
and there were many, were referred to by both Dr.
Stephenson, to whom reference shall be made
later, and the learned trial judge, as soliloquies,
and the appellant's soliloquy after the first ques-
tioning by Sgt. Proke was described as a disclaim-
er of any guilt in the murder of his mother plus an
avowal of vengeance upon whoever had been
guilty. Thereafter, Sgt. Proke returned to the
interrogation room, knowing, of course, of the
words that had been spoken in his absence and
which he had overheard and proceeded further
with his type of questioning. This second set of
questioning was followed again by Sgt. Proke's
departure and a second soliloquy and in that solilo-
quy the appellant recited a story that his mother
had begged him to kill her and finally he had
acquiesced in her demands and also that he had
promised his mother that he would not reveal that
his mother had made such a request.

Following the second soliloquy, Sgt. Proke
returned to the room and further carried on his
questioning, then again departed and left the
appellant alone and the third soliloquy occurred.
In that soliloquy, the appellant begged his moth-
er's forgiveness for having revealed the secret of
her request that he should kill her. Again, upon
the return of Sgt. Proke, there was reference made
in the conversations between the appellant and
Sgt. Proke to what had been said in these mono-
logues. Thereafter, the officers proceeded to put
into a statement the story they had obtained from
the appellant in this fashion.

Later, the appellant accompanied the police
officers to a point in an area described as Burnaby
Mountain and there, at the appellant's direction,
the police officers recovered a baseball bat, two
socks and two gloves. At the trial, it was proved
that there was a small amount of hair on one of
the socks and some blood on the baseball bat
which, however, could not be typed. Nothing was
shown on the gloves. The only way that any of
these three items could be associated with the

sergent Proke et les r6ponses de l'appelant, mais
6galement tout mot prononc6 par ce dernier alors
qu'il croyait 8tre seul dans la pi~ce aprbs le d6part
du sergent Proke. Ces mots, et ils furent nom-
breux, ont 6t6 qualifies de soliloques par le Dr
Stephenson dont je reparlerai, et par le savant juge
du procks; le soliloque de l'appelant qui a suivi la
premiere sbrie de questions du sergent Proke a 6t6
d6crit comme une d6n6gation de toute culpabilit6
pour le meurtre de sa mere et un d6sir de ven-
geance contre le coupable. Le sergent Proke est
revenu dans la salle d'interrogatoire, 6videmment
au fait de ce qui avait 6t6 dit en son absence, et a
continu6 A poser le mime genre de questions. Cette
deuxidme batterie de questions a 6t6 suivi d'une
deuxibme sortie du sergent Proke et d'un deuxibme
soliloque au cours duquel l'appelant a dit que sa
mare l'avait suppli6 de la tuer, qu'il avait finale-
ment acquiesce a sa demande et qu'il lui avait
promis de ne pas rbvbler qu'elle avait fait une telle
demande.

Aprds le deuxidme soliloque, le sergent Proke est
revenu dans la salle et a poursuivi l'interrogatoire;
il est ensuite sorti et a laiss6 l'appelant seul. Sur-
vint alors le troisibme soliloque. L'appelant sup-
pliait sa mbre de lui pardonner d'avoir rv616
qu'elle lui avait demand6 de la tuer. Au retour du
sergent Proke, il fut question, entre l'appelant et
lui, de ce qui avait 6t6 dit au cours de ces monolo-
gues. Par la suite, les agents ont r6dig6 une d6cla-
ration reprenant le r6cit qu'ils avaient obtenu de
cette fagon.

Plus tard, I'appelant a accompagn6 les agents de
police A un endroit appel6 Burnaby Mountain et
1A, sur ses indications, ils ont d6couvert une batte
de base-ball, deux chaussettes et deux gants. Au
procks, il a 6t6 6tabli qu'on avait trouv6 sur l'une
des chaussettes quelques cheveux et sur la batte de
base-ball un peu de sang dont on n'a pu d6terminer
le groupe. L'analyse des gants s'est r6v616e n6ga-
tive. Les seuls liens entre ces trois objets et l'appe-
lant sont a) la d6claration de l'appelant et b) la
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appellant was (a) from the appellant's statement,
and (b) from the evidence which was given at the
trial that he did so accompany the officers and so
indicate the position of where the articles were
found. The statement was, as I shall show, exclud-
ed by the learned trial judge.

When the Crown requested a voir dire to deter-
mine the admissibility of this statement, evidence
in reference thereto was given not only by police
officers but by Dr. Gordon H. Stephenson, a
physician holding a specialist's certificate in psy-
chiatry who was on the staff of Vancouver General
Hospital, a professor of psychiatry, and consultant
to the Provincial Attorney General's Department.
As I have said, Dr. Stephenson was called by the
Crown. He had examined the appellant on the
23rd of July, that is, some five weeks after the
offence. Dr. Stephenson's evidence upon examina-
tion by the Crown was that he found nothing
which would indicate a distortion or disorder of
the appellant's thought processes which would
render the appellant incapable of appreciating the
nature and quality or the consequences of his acts,
nor was there anything in the appellant's thought
stream that would indicate that he had any dif-
ficulty in knowing an act to be wrong. Dr. Ste-
phenson gauged the appellant's intelligence as
being within the normal range. This evidence given
by Dr. Stephenson in conjunction with and in
answer to a most general question was most evi-
dently addressed to the issue of sanity under the
provisions of s. 16 of the Criminal Code, yet there
had been no defence of insanity adduced and the
evidence was given on a voir dire in the absence of
the jury purportedly for the purpose of determin-
ing whether a statement made by the appellant
was admissible.

Dr. Stephenson did continue to give other evi-
dence which indicated that the appellant suffered
from what he termed a personality disorder
describing it as a sociopathic personality and the
appellant's past history as described by the appel-
lant to him "indicated a tendency toward impul-
siveness, hedonism, that is to say, an impulsive
indulgence in immediate pleasures without regard
for future consequences, immediate satisfaction
without regard to future consequences, a certain

preuve pr6sent6e au procks selon laquelle il a
accompagn6 les agents et leur a indiqu6 l'endroit
oAi les objets ont 6t6 trouv6s. La d6claration a 6,
comme je vais l'expliquer, 6cart6e par le savant
juge du procks.

Lorsque le minist~re public a r6clam6 la tenue
d'un voir dire sur la recevabilit6 de cette d6clara-
tion, non seulement les agents de police ont t6moi-
gn6 mais 6galement le Dr Gordon H. Stephenson,
un m6decin sp6cialiste en psychiatrie exergant au
Vancouver General Hospital, professeur en psy-
chiatrie et conseiller du ministbre du Procureur
g6n6ral de la province. Comme je l'ai dit, le Dr
Stephenson a 6t6 cit6 par le ministbre public. II a
examin6 l'appelant le 23 juillet, soit environ cinq
semaines aprds l'infraction. Interrog6 par le minis-
tare public, le Dr Stephenson a t6moign6 que rien
n'indiquait chez l'appelant une d6formation ou des
troubles des m6canismes de la pens6e qui auraient
pu emp~cher l'appelant de comprendre la nature et
le caractbre ou les consequences de ses actes ou
une difficult6 A savoir ce qui est mal. Le Dr
Stephenson a estim6 que l'appelant avait une intel-
ligence moyenne. Ce t6moignage, donn6 en
r6ponse A une question d'ordre g6n6ral, visait de
toute 6vidence la question de l'ali6nation mentale
pr6vue A l'art. 16 du Code criminel, bien que
l'ali6nation mentale n'ait pas 6t6 invoqu6e en
d6fense. Le docteur a t6moign6, en l'absence du
jury, au cours d'un voir dire sur la recevabilit6
d'une d6claration de l'appelant.

Dans son t6moignage, le Dr Stephenson a indi-
qu6 en outre que l'appelant souffrait de ce qu'il a
appel6 des troubles de la personnalit6, en l'occur-
rence une personnalit6 sociopathe; le r6cit que lui a
fait I'appelant de ses ant6c6dents lui a [TRADUC-
TION] <montr6 une tendance A l'impulsivit6, A
l'h6donisme, c'est-A-dire une inclination impulsive
pour la satisfaction et les plaisirs imm6diats sans
6gard aux cons6quences, une certaine insensibilit6
6motionnelle qui, je crois, frise la duret6, une
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amount of emotional blunting which I felt verged
on callousness, a grandiose boastfulness and a
recklessness of consequences".

It was quite evident that upon hearing the evi-
dence of Dr. Stephenson the learned trial judge
was perplexed and perhaps irritated and at his
suggestion, Dr. Stephenson, over a week's adjourn-
ment, took the complete tapes of Sgt. Proke's
examination of the appellant and the appellant's
three soliloquies and read them over and then
prepared a report for submission to the Court.
Following this, Dr. Stephenson again testified,
being examined by the Crown, and gave much
most significant evidence. Dr. Stephenson was of
the opinion that Sgt. Proke skilfully played upon
his subject's (the appellant's) feelings and latent
pleasures to bring the material into consciousness.
He was of the opinion that the appellant's first
soliloquy was not a denial of guilt because of an
intention to hide it but was rather the involuntary
repression of painful memories and that when Sgt.
Proke, by skilful questioning, brought into con-
sciousness those memories, the appellant recounted
them in his soliloquy as a voluntary act. Dr. Ste-
phenson said that, whether deliberately or not, Sgt.
Proke's manner and voice took on an hypnotic
quality and that the appellant slipped into a mild
hypnotic state which lasted through the first two
soliloquies. Sgt. Proke, in his evidence, had denied
that he had intended to hypnotize the appellant. It
was Dr. Stephenson's view that the appellant's
answers were voluntary but it must be remem-
bered that they were voluntary only under the
circumstances which I have most briefly described.
In referring to the effect of hypnosis, Dr. Stephen-
son said:
It is axiomatic that a person under hypnosis (whatever
its depth) cannot be forced to do or say anything to
which he has not already given tacit consent. In my
opinion, this subject had a very strong basic wish to
unburden himself, and his ambivalence over it is
expressed in monologues two and three-and "ambiva-
lence", my lord, means a divided opinion.

Dr. Stephenson gave his opinion that what was
said by the appellant in each of the three solilo-
quies or, as they were sometimes called, mono-
logues, was "the truth as he saw it". Dr. Stephen-

forfanterie et une insouciance A l'6gard des
consequences)).

11 est 6vident que le t6moignage du Dr Stephen-
son a suscit6 la perplexit6 et peut-6tre l'irritation
du juge du procks et, A sa demande, le docteur a
r66cout6, pendant un ajournement d'une semaine,
tous les enregistrements de l'interrogatoire de l'ap-
pelant par le sergent Proke et des trois soliloques,
et a pr6par6 un rapport pour la cour. Par la suite,
le Dr Stephenson a t6moign6 A nouveau, interrog6
par le minist~re public, et son t6moignage 6tait
beaucoup plus 6loquent. Selon le Dr Stephenson, le
sergent Proke avait habilement exploit6 les senti-
ments et l'h6donisme latent du sujet (l'appelant)
afin qu'il prenne conscience de certains 616ments.
Selon lui, le premier soliloque de l'appelant ne
constituait pas une d6n6gation de culpabilit6 faite
avec l'intention de la dissimuler, mais plut~t le
refoulement involontaire de souvenirs douloureux.
Par suite de l'habile interrogatoire du sergent
Proke, ces souvenirs sont remonths A la m6moire
de l'appelant, qui en fit un r6cit volontaire dans
son soliloque. Le Dr Stephenson a dit que, d6lib6-
r6ment ou non, le ton et la voix du sergent Proke
6taient charg6s d'un pouvoir hypnotique et que
l'appelant est tomb6 dans un 6tat d'hypnose 16g6re
qui a persist6 au cours des deux premiers solilo-
ques. Dans son t6moignage, le sergent Proke a
affirm6 qu'il n'avait pas eu l'intention d'hypnotiser
l'appelant. Le Dr Stephenson 6tait d'avis que les
r6ponses de l'appelant 6taient volontaires, mais
l'on doit se rappeler qu'elles ne l'6taient que dans
les circonstances que j'ai d6crites trbs bribvement.
Au sujet de l'effet de l'hypnose, le Dr Stephenson a
dit:
[TRADUCTION] Il est 6vident qu'une personne en 6tat
d'hypnose (quelle que soit sa profondeur) ne peut etre
contrainte de faire ou de dire une chose sans y avoir d6jA
consenti tacitement. A mon avis, ce sujet d6sirait fonda-
mentalement s'6pancher et son ambivalence A cet 6gard
se manifeste dans les monologues deux et trois ... et
oambivalenceD, votre Seigneurie, signifie une opinion
partag6e.

Selon le Dr Stephenson, I'appelant, au cours des
trois soliloques (qui sont parfois appel6s monolo-
gues), a dit [TRADUCTION] Ala v6rit6 telle qu'il la
percevait. En contre-interrogatoire, le Dr Stephen-
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son agreed, upon cross-examination, that the
appellant was, during the interview, always under
a very considerable degree of emotional stress and
that it was fair to say that the interrogator, there
referring to Sgt. Proke, was suggesting in very
strong terms that the appellant ought to face or
reveal things that he was hiding or supposedly
hiding from the interrogator, that the interrogator
was trying to get this individual to reveal
incriminating material about himself, and finally,
that despite his earlier answer, which I have
quoted, he agreed with counsel for the appellant
that the person in an hypnotic state was more
susceptible to the power of suggestion than he
would be normally. In his ruling, the learned trial
judge depended much upon the hypnosis, saying,
in part:

Had Dr. Stephenson not given the evidence of an
hypnotic state, I would have, with some misgivings, have
admitted this statement. It is the accumulation of all the
factors, and I have dealt with those, plus the factor of
the subject having been, for a sizeable part of the
interview, in an hypnotic state immediately before the
confession came out, that have caused me to reject the
statement. This ruling is given with very real regret that
police work as skilful as this should end in frustration of
its purpose.

I place no such emphasis on the existence of any
hypnosis but rather I rely on all of the circum-
stances which I have outlined and I rely particular-
ly on the specific finding of the learned trial judge
who had heard all of the evidence including that
given by Constables Delwisch and Charlton, Sgt.
Proke and Dr. Stephenson, and who, in the ruling
which I have cited, found that under the circum-
stances within the four hours and four minutes
involved the complete emotional disintegration of
the appellant had been brought about. It was
really for this reason that the learned trial judge
ruled that the statement as well as the other
supporting material such as the tapes of the ques-
tioning and soliloquies were inadmissible, and it is
for this reason I am of the opinion that the appeal
from the judgment of the Court of Appeal for
British Columbia should be allowed and that the
judgment of the learned trial judge restored.

McFarlane J.A., in giving the reasons for the
Court of Appeal for British Columbia, quoted the

son a admis qu'au cours de l'entretien, I'appelant
subissait encore une trbs forte tension 6motion-
nelle, qu'il 6tait juste de dire que l'interrogateur,
en l'occurrence le sergent Proke, insinuait en
termes trbs puissants que l'appelant devrait recon-
naltre ou rbvbler certains faits qu'il cachait, ou
cachait apparemment, A l'interrogateur, que ce
dernier cherchait A amener cette personne a r6ve-
ler des faits qui l'incriminaient et finalement,
qu'en d6pit de sa pr6c6dente r6ponse, que j'ai citbe,
il convenait avec l'avocat de l'appelant qu'une
personne en 6tat d'hypnose 6tait plus sensible A
l'insinuation que normalement. Dans sa d6cision,
le savant juge du procks a fait grand cas de
l'hypnose et dit en partie:

[TRADUCTION] Si le t6moignage du Dr Stephenson
n'avait pas 6tabli un 6tat d'hypnose, j'aurais, avec quel-
que appr6hension, admis cette d6claration. L'accumula-
tion de tous les facteurs que j'ai examin6s, plus l'6tat
d'hypnose du sujet, pendant une partie appr6ciable de
l'entretien et imm6diatement avant de passer aux aveux,
me font rejeter la d6claration. Je regrette sincbrement
que cette d6cision ait pour effet d'annihiler un travail
policier accompli avec tant d'adresse.

Je n'accorde pas une telle importance A l'exis-
tence d'un 6tat d'hypnose, mais je me fonde plut6t
sur toutes les circonstances que j'ai relat6es et
particulibrement sur la conclusion precise du
savant juge du procks qui a entendu tous les
t6moignages, y compris ceux des agents Delwisch
et Charlton, du sergent Proke et du Dr Stephenson.
Dans la d6cision que j'ai cit6e, il a conclu que,
dans les circonstances, les quatre heures et quatre
minutes en cause ont provoqu6 un effondrement
6motionnel complet de l'appelant. C'est vraiment
pour ce motif que le savant juge du procks a statu6
que la d6claration et les autres documents A l'ap-
pui, dont l'enregistrement de l'interrogatoire et des
soliloques, 6taient irrecevables et c'est pour ce
motif que je suis d'avis d'accueillir le pourvoi
contre l'arret de la Cour d'appel de la Colombie-
Britannique et de r6tablir le jugement du savant
juge de premiere instance.

Le juge McFarlane, en exposant les motifs de la
Cour d'appel de la Colombie-Britannique, a cit6
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oft-cited statement of Lord Sumner in Ibrahim v.
The King9, at p. 609:

It has long been established as a positive rule of
English criminal law, that no statement by an accused is
admissible in evidence against him unless it is shewn by
the prosecution to have been a voluntary statement, in
the sense that it has not been obtained from him either
by fear of prejudice or hope of advantage exercised or
held out by a person in authority.

It is my strong opinion that Ibrahim and the
many cases which followed have not and need not
be considered to have reduced the words "free and
voluntary" in the test as to the admissibility of a
statement made by the accused to only meaning
that the statement has not been induced by any
hope of advantage or fear of prejudice, and it is my
view that a statement may well be held not to be
voluntary, at any rate, if it has been induced by
some other motive or for some other reason than
hope or fear. It is for that reason that I shall
examine a review of the cases which I think have
given rise to this view that the word "voluntary"
has such a narrow and confined meaning.

Let us turn first to Ibrahim. It should first be
observed that the major part of the judgment of
the Judicial Committee in Ibrahim is concerned
not with admissibility of a statement at all but
with a complex, and for our purposes irrelevant,
consideration of the jurisdiction of the Court in
Hong Kong to try a charge that a murder was
committed in China. Secondly, the advice tendered
to His Majesty was to be upon the very narrow
ground that there had not been shown any clear
departure from the requirements of justice or vio-
lation of the principles of natural justice causing
substantial and gross injustice.

The facts in the Ibrahim case are most reveal-
ing. Members of an Indian Regiment stationed in
China were sitting around under the street lights
in a town on a hot summer night. A junior officer
entered the group of private soldiers, charged one
Ibrahim with gambling, abused him with offensive
language, searched him, took away some small
amount of money, and ordered him confined to the
lines. Shortly thereafter, the sentry saw a man go

9 [1914] A.C. 599.

cette d6claration bien connue de lord Sumner,
dans Ibrahim v. The King9, A la p. 609:

[TRADUCTION] C'est une rkgle formelle du droit cri-
minel anglais depuis longtemps 6tablie qu'aucune d6cla-
ration d'un accus6 n'est recevable contre lui A titre de
preuve, a moms que I'accusation ne prouve qu'il s'agit
d'une d6claration volontaire, c'est-A-dire qui n'a pas t
obtenue par crainte d'un pr6judice ou dans l'espoir d'un
avantage dispens6s ou promis par une personne ayant
autorit6.

Je suis convaincu que l'arrt Ibrahim et tous
ceux qui l'ont suivi ne doivent pas 8tre interpr6t6s
comme signifiant que les mots alibre et volontaire
appliqu6s A la recevabilit6 d'une d6claration d'un
accus6 veulent seulement dire que la d6claration
ne doit pas avoir 6t6 provoqu6e par l'espoir d'un
avantage ou par la crainte d'un pr6judice. A mon
avis, on peut trbs bien juger qu'une d6claration
n'est pas volontaire, en tout cas, si elle a 6t6
provoqu6e par d'autres motifs que l'espoir ou la
crainte. C'est pourquoi je vais passer en revue les
d6cisions qui, selon moi, ont donn6 naissance A
cette interpr6tation 6troite et restrictive du mot
((volontaire)).

D'abord l'arr8t Ibrahim. II faut noter en pre-
mier lieu que la majeure partie du jugement rendu
dans cette affaire par le Comit6 judiciaire ne porte
pas du tout sur la recevabilit6 d'une d6claration,
mais sur une 6tude complexe, et non pertinente en
l'esp6ce, de la comp6tence d'un tribunal de Hong
Kong A juger une accusation de meurtre commis
en Chine. Deuxibmement, l'avis soumis A Sa
Majest6 6tait fond6 sur le motif trds 6troit qu'on
n'avait pas 6tabli clairement de manquement aux
exigences de la justice ni de violation des principes
de justice naturelle entrainant une injustice r6elle
et flagrante.

Les faits de l'arr8t Ibrahim sont trbs r6v6lateurs.
Par une chaude nuit d'6t6, des soldats d'un r6gi-
ment indien en garnison dans une ville chinoise
6taient assis sous des r6verbbres. Un officier subal-
terne aborde le groupe de simples soldats et accuse
un nomm6 Ibrahim d'avoir jou6; il l'injurie, le
fouille, lui prend une petite somme d'argent et lui
ordonne de rejoindre son poste. Peu aprbs, la senti-
nelle vit un homme p6n6trer dans le camp et se

9 [1914] A.C. 599.
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into the camp itself to the rifle rack and gave an
alarm. A shot was fired, the junior officer fell
dead, a bullet having passed through his body. A
man was seen a few paces away standing behind a
tree and pointing his rifle in the direction where
the junior officer had been shot. He was seized,
proved to be Ibrahim, with his own service rifle in
his hand and it had been recently fired. Ibrahim
was arrested and within fifteen minutes of the
occurrence a major arrived to find Ibrahim in
custody and in bonds sitting on the step of the
guard room. The major said to Ibrahim, "Why
have you done such a senseless act?" The major
said nothing else. He did not threaten Ibrahim in
any way. He offered no inducement of any kind
nor did anybody else to his knowledge or in his
presence. Lord Sumner, in his reasons, said:

In truth, except that Major Barrett's words were formal-
ly a question they appear to have been indistinguishable
from an exclamation of dismay on the part of a humane
officer, alike concerned for the position of the accused,
the fate of the deceased, and the credit of the regiment
and the service.

It must be very plain that under those circum-
stances there could be no inducement of any kind,
whether it was an inducement which raises a hope
of advantage or fear of prejudice, or any other
kind of an inducement. Lord Sumner, at the end of
his opinion, shows how very important the question
was, when he said:

It appears to their Lordships that a clearer case there
could hardly be, and that it would be the merest specu-
lation to suppose that the jury was substantially
influenced by the evidence of what Ibrahim said to
Major Barrett.

Although many courts seem to have done so, I
do not regard such an authority as Ibrahim as
indicating that the natural meaning of the word
"voluntary" should be confined to cases of hope of
advantage or fear of prejudice.

The next reference to which I shall refer is
Boudreau v. The Kingo, a decision of this Court.
There, the accused, while in custody in the Prov-
ince of Quebec under a coroner's warrant during
the investigation of a murder case made two writ-

10 [19491 S.C.R. 262.

diriger vers le ritelier d'armes, et donna l'alarme.
Un coup fut tir6 et l'officier subalterne s'6croula,
touch6 A mort. Il y avait un homme derriere un
arbre A quelques pas de IA, qui braquait son arme
vers l'endroit oai l'officier avait 6t6 atteint. II fut
appr6hend6; il s'agissait d'Ibrahim; il avait en sa
possession son propre fusil d'ordonnance qui venait
de faire feu. Ibrahim fut arr~t6; moins de quinze
minutes aprbs l'incident, un major est arriv6 sur les
lieux et l'a trouv6 en 6tat d'arrestation et attach6,
assis sur les marches du corps de garde. Le major
lui a demand6: [TRADUCTION] Pourquoi ce geste
insens6?>, sans rien ajouter d'autre. Il ne l'a pas
menac6. Il n'y a pas eu d'incitation de sa part ni de
personne d'autre, A sa connaissance ou en sa pr6-
sence. Dans ses motifs, lord Sumner a dit:

[TRADUCTION] En v6rit6, bien que les paroles du major
Barrett forment en fait une interrogation, elles ressem-
blent aussi A une exclamation de consternation de la part
d'un officier compatissant, inquiet A la fois de la situa-
tion de I'accus6, du sort de la victime et de 'honneur du
r6giment et de l'arm6e.

Il appert trds clairement que, dans ces circons-
tances, il ne pouvait 8tre question d'incitation, que
ce soit par l'espoir d'un avantage ou la crainte d'un
pr6judice ou toute autre incitation. A la fin de ses
motifs, lord Sumner a montr6 A quel point la
question 6tait importante lorsqu'il a dit:

[TRADUCTION] Leurs Seigneuries sont d'avis que l'af-
faire pourrait difficilement 8tre plus claire et que ce
serait pure sp6culation de supposer que le jury a 6t6
fortement influenc6 par la preuve de ce qu'Ibrahim a dit
au major Barrett.

Bien que plusieurs tribunaux l'aient fait, je ne
d6duis pas de l'arrt Ibrahim que le sens propre du
mot avolontaire doit 8tre limit6 aux cas oi il y a
espoir d'un avantage ou crainte d'un prejudice.

J'en viens maintenant A l'arr8t Boudreau c. Le
RoiV0, une d6cision de cette Cour. L'accus6, arr~t6
au Qu6bec en vertu d'un mandat du coroner deli-
vr6 lors d'une enquite sur un meurtre, a fait deux
d6clarations 6crites A la police au cours d'un inter-

10 [1949] R.C.S. 262.
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ten statements to the police during questions put to
him. The first statement was made prior to any
caution having been given to him and was simply
an account of his movements during the few days
surrounding the killing and was totally exculpatory
in character except that it did indicate an illicit
association between the accused and the wife of
the deceased man. The second statement was made
after the accused had been given what was
described as a proper warning, although the pro-
priety of it today might be the subject of some
doubt. In that statement, the accused reiterated
the substance of his earlier statement but suddenly
said, "I may as well tell you, I killed him". There-
upon the one constable called the second constable
back into the room and the accused told the whole
story of how he killed the deceased man. A state-
ment was typewritten by the police and sworn to
by the accused. The reasons given by all the
members of the Court are chiefly concerned with
whether or not a warning given after an earlier
statement had been taken without warning was
sufficient unless it ruled out any compulsion
resulting from the giving of the first statement.
Rand J. said at pp. 269-70:

The cases of Ibrahim v. Rex, [1914] A.C. 599, Rex v.
Voisin [1918] 1 K.B. 531, and Rex v. Prosko, 63 S.C.R.
226, lay down that the fundamental question is whether
the statement is voluntary. No doubt arrest and the
presence of officers tend to arouse apprehension which a
warning may or may not suffice to remove, and the rule
is directed against the danger of improperly instigated
or induced or coerced admissions. It is the doubt cast on
the truth of the statement arising from the circum-
stances in which it is made that gives rise to the rule.
What the statement should be is that of a man free in
volition from the compulsions or inducements of author-
ity and what is sought is assurance that that is the case.
The underlying and controlling question then remains: is
the statement freely and voluntarily made? Here the
trialijudge found that it was. It would be a serious error
to place the ordinary modes of investigation of crime in
a straight jacket of artificial rules; and the true protec-
tion against improper interrogation or any kind of pres-
sure or inducement is to leave the broad question to the
court. Rigid formulas can be both meaningless to the
weakling and absurd to the sophisticated or hardened
criminal; and to introduce a new rite as an inflexible
preliminary condition would serve no genuine interest of

rogatoire. La premiere d6claration a 6t6 faite
avant qu'il soit mis en garde; elle donnait simple-
ment un compte rendu de ses all6es et venues au
cours des quelques jours entourant le meurtre et
elle 6tait par ailleurs tout A fait justificative, sauf
qu'elle rev6lait l'existence d'une relation illicite
entre l'accus6 et l'6pouse de la victime. La seconde
d6claration a 6t6 faite aprbs que l'accus6 eut requ
ce qu'on a d6crit comme une mise en garde ad6-
quate, quoique cette dernidre puisse soulever au-
jourd'hui quelque doute. Dans cette d6claration,
I'accus6 reprit en substance sa d6claration pr6c6-
dente, mais il a dit soudainement: [TRADUCTION]
<Je ferais aussi bien de le dire, je l'ai tu6., Le
constable rappela alors son coll6gue dans la pi6ce
et l'accus6 raconta comment il avait tu6 la victime.
Une d6claration a 6t6 dactylographibe par les poli-
ciers et attest6e sous serment par l'accus6. Les
motifs de tous les membres de la Cour portent
principalement sur la question de savoir si une
mise en garde faite aprbs une premiere d6claration
qui n'en a pas 6t6 pr6c6d6e, est suffisante si elle
n'6carte pas la contrainte d6coulant de la premibre
d6claration. Le juge Rand a dit (aux pp. 269 et
270):

[TRADUCTIONI Les affaires Ibrahim v. Rex, [1914]
A.C. 599, Rex v. Voisin, [1918] 1 K.B. 531 et Le Roi c.
Prosko, 63 R.C.S. 226 posent en principe que la ques-
tion fondamentale est d'6tablir si la d6claration est
volontaire. Sans aucun doute, I'arrestation et la pr6sence
des policiers tendent A susciter une certaine crainte
qu'une mise en garde peut suffire ou ne pas suffire A
dissiper; la r6gle vise A 6carter le risque d'aveux provo-
qu6s irr6gulibrement, soutir6s ou extorqu6s. C'est le
doute que les circonstances oa elle est faite font naltre
sur la v6racit6 de la d6claration qui donne lieu A la r~gle.
La d6claration doit 6tre celle d'une personne dont la
volont6 est libre de contraintes ou d'incitations de l'auto-
rit6 et ce que l'on recherche c'est I'assurance que tel est
bien le cas. La question fondamentale et d6cisive est
donc celle-ci: la d6claration a-t-elle 6t6 faite librement et
volontairement? En l'esp6ce, le juge du procks a jug6
qu'elle l'avait 6t6. Ce serait une grave erreur d'imposer
aux m6thodes habituelles d'enquates criminelles un
carcan 6troit de ragles artificielles; le meilleur moyen de
se pr6munir contre un interrogatoire irr6gulier ou toute
forme de pression ou d'incitation est de laisser la ques-
tion aux tribunaux. Les r~gles rigides peuvent 8tre
d6nubes de sens pour les faibles et sembler absurdes aux
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the accused and but add an unreal formalism to that
vital branch of the administration of justice.

Those words have been held by some to be such a
limitation to the narrow meaning of the word
"voluntary" and by others to permit an interpreta-
tion of the word in accordance with its ordinary
English meaning. I prefer the latter view.

Again, it is to be noted that in Boudreau there
were none of the extraordinary circumstances
which surround the statement made by the appel-
lant in the present case. There was no long and
skilful questioning. There was not, firstly, the
bombardment by officers over the course of some
hours of most accusatory statements followed by
most skilful exhibition of suggestive questioning by
a person specially trained in a psychological tech-
nique. There was simply the blurting out in the
middle of an exculpatory statement of a most
inculpatory sentence. Kellock J., at pp. 275-6,
quotes Darling J., as he then was, in Lewis v.
Harris", at p. 71. I stress Darling J.'s words, "and
it is tolerably certain that if there is any sign that
the evidence was unfairly obtained he would reject
it".

The next case in this Court which is relied on
most strongly by the Crown and which I admit
causes me more difficulty than any other is R. v.
Fitton 1. There, a driver of a postal delivery truck
was charged with the sexual assault and murder of
a thirteen-year-old girl. The body of the girl had
been found on the east side of Toronto near the
harbour shortly after eleven o'clock in the evening
of the 18th of January. On the early morning of
the 19th of January, the police officers went to the
garage where the mail collector's truck was kept.
There, in the presence of the accused man, they
carefully examined that truck and found a bobby
pin and a lipstick, both of which were subsequently
identified as being the property of the dead girl.
The accused nearly fainted upon witnessing this

" (1913), 24 Cox C.C. 66.
2 [1956] S.C.R. 958,

criminels habiles ou endurcis; l'introduction d'un nou-
veau rite comme condition pr6liminaire inflexible ne
serait non seulement d'aucun int6r8t r6el pour l'accus6
mais ajouterait un formalisme abstrait A cette branche
essentielle de l'administration de la justice.

Selon certaines interpr6tations, ces propos limitent
6troitement le sens du mot <<volontaires et selon
d'autres, ils donnent ouverture A une interpr6tation
conforme A sa signification courante en anglais. Je
pr6f&re le dernier point de vue.

II faut noter encore une fois que l'on ne trouve
dans l'arrt Boudreau aucune des circonstances
extraordinaires qui ont entour6 la d6claration de
l'appelant en l'esp6ce. Il n'y a pas eu d'interroga-
toire long et habile. Premibrement, les agents n'ont
pas bombard6 l'accus6 pendant des heures de
d6clarations accusatoires suivies d'un habile
d6ploiement de questions suggestives pos6es par
une personne sp6cialement formbe aux techniques
psychologiques. L'accus6 a simplement lich6 au
milieu d'une d6claration justificative une phrase
extr~mement incriminante. Le juge Kellock a cit6
le juge Darling (tel 6tait alors son titre) dans
Lewis v. Harris", A la p. 71 (aux pp. 275 et 276).
Je souligne cette phrase du juge Darling: [TRA-
DUCTION] ((et il est A peu pris certain qu'il rejet-
tera la preuve s'il y a le moindre indice qu'elle a
6t6 obtenue injustement.

L'arrat sur lequel se fonde principalement le
ministare public et qui, je l'admets, m'a plus que
tout autre caus6 des difficult6s est R. c. Fitton12

Le conducteur d'un camion de livraison postale y
6tait accus6 du viol et du meurtre d'une jeune fille
de treize ans. Le corps de la jeune fille a 6t6
d6couvert dans l'est de Toronto, prbs du port, peu
apres vingt-trois heures le 18 janvier. Tt le matin
du 19 janvier, les agents de police se sont rendus
au garage oil se trouvait le camion de ramassage
du courrier. En pr6sence de l'accus6, ils ont exa-
min6 attentivement le camion et y ont trouv6 une
pince A cheveux et un bAton de rouge A 16vres qui,
comme on l'a 6tabli ult6ricurement, avaient appar-
tenu A la victime. L'accus6 a d6failli en voyant
cette d6couverte. Les agents de police lui ont port6

" (1913), 24 Cox C.C. 66.
12 [1956] R.C.S. 958.
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discovery. He was assisted by the police officers
and then taken to headquarters. At headquarters,
the police officers informed him of the crime
which they were investigating and of such evidence
as might involve him. The accused, during the
course of about two hours, gave to the police
officers a verbal resum6 of his whereabouts the
previous evening and made no reference to having
seen the deceased girl at all. The police officers
then left the accused in custody at police head-
quarters and throughout the whole day carried on
further investigation.

After their departure, the verbal resum6 was
reduced to a typewritten statement which the
accused read over and signed. The police officers
returned from their investigation, again took the
accused to the interview room, informed him they
had been working on the case and said, "We have
been out going over the area in the west end of the
city where you worked and we have been working
pretty hard this afternoon" and that they had
some information to the effect that the accused
had been seen with the deceased girl on the previ-
ous evening. They informed the accused that the
lipstick that had been found in the truck had been
identified as that of the deceased girl and that they
had other information which indicated that he had
been seen with the girl the previous night, and
concluded, "We do not believe what you told us
this morning". The accused then blurted out, "I
was just thinking of my wife and my kids. I didn't
mean to do it. She started kibitzing around and I
grabbed her by the scarf and she didn't breathe no
more".

The officer immediately stopped the accused,
cautioned him and asked the accused if he under-
stood the caution, and the accused having agreed
that he did so understand, the officer asked the
accused if he wished to make a statement. The
accused indicated that he did and thereafter the
long statement in question and answer form was
written out in long hand by a detective, read over
by the accused and signed. That statement was a
complete outline of all the circumstances sur-
rounding the crime. The accused later went with
the officers in an attempt to recover several of the

secours et 'ont amen6 au quartier g6n6ral. LA, ils
l'ont inform6 du crime sur lequel ils enqu~taient et
de la preuve qui pouvait l'impliquer. Pendant envi-
ron deux heures, I'accus6 a fait le r6cit aux agents
de police de ses all6es et venues le soir pr6c6dent,
sans jamais dire qu'il avait vu la victime. Les
policiers l'ont laiss6 sous garde au quartier g6nbral
et ont poursuivi leur enqu8te pendant toute la
journee.

Aprbs leur d6part, le r6cit a 6t6 tap6 A la
machine; I'accus6 a lu et sign6 cette d6claration.
Une fois revenus, les agents de police ont amen6
l'accus6 dans la salle d'interrogatoire, I'ont averti
qu'ils avaient enquat6 sur l'affaire et lui ont dit:
[TRADUCTION] <Nous avons parcouru la partie
ouest de la ville of' vous travaillez et nous avons
abattu beaucoup de besogne cet aprbs-midi*; ils
avaient 6t6 informbs qu'il avait 6t6 vu en compa-
gnie de la victime la veille au soir. Ils ont dit A
l'accus6 qu'on avait 6tabli que le bAton de rouge A
lvres d6couvert dans le camion appartenait A la
victime et que d'autres renseignements indiquaient
qu'il avait 6t6 vu en compagnie de la jeune fille la
veille au soir; ils ont conclu en disant [TRADUC-
TION] -Nous ne croyons pas ce que vous nous avez
dit ce matin). L'accus6 lAcha alors [TRADUCTION]
uJe pensais seulement A ma femme et A mes
enfants. Je ne voulais pas le faire. Elle a com-
menc6 A faire la maligne; je l'ai agripp6e par son
foulard et elle a cess6 de respirers.

L'agent a imm6diatement interrompu l'accus6,
I'a mis en garde et lui a demand6 s'il comprenait
bien la mise en garde; I'accus6 ayant r6pondu
affirmativement, I'agent lui a demand6 s'il d6sirait
faire une d6claration. L'accus6 a acquiesc6 et par
la suite, la longue d6claration, sous forme de ques-
tions et reponses, a 6t6 int6gralement prise par
6crit par un d6tective; I'accus6 l'a lue et sign6e. La
d6claration r6sumait toutes les circonstances
entourant le crime. Plus tard, I'accus6 a accompa-
gn6 les policiers A la recherche de plusieurs objets
ayant appartenu A la victime, y compris ses
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items which had been in the possession of the
deceased girl including her shoes.

The police amassed a lot of other evidence and
the accused was charged.

At trial, when the statement of the accused was
produced by the Crown, no objection was made to
its admissibility. As Rand J. pointed out at p. 964
of the Supreme Court Reports, the production of
the statement, if not facilitated, was not seriously
challenged for the reason that the statement con-
tained the only evidence upon which the defence
intended to rely, for, feeble as it was, the accused,
referring in that statement to the victim, said she
was "kibitzing around" and his grabbing her by
the scarf was the only evidence upon which the
defence could show anything but a clear case of
murder.

However, in the Court of Appeal, the fifth
ground of appeal taken by counsel for the accused,
then appellant, was set out in these words:
The statement made by the accused should not have
been admitted in evidence. The accused was subjected to
a kind of cross-examination and persistent questioning
in an attempt to elicit the statement. He was in custody
from about 6:30 a.m., and not until about 5 p.m. was
any caution given to him, and that was done only after
he had made an incriminating admission.

The Court of Appeal for Ontario found, by a
majority judgment, that that statement was inad-
missible and directed a new trial. The majority
judgment was given by Pickup C.J.O. who said at
p. 714:

In my opinion, the Crown does not discharge the onus
resting upon it by merely adducing oral testimony show-
ing that an incriminating statement made by an accused
person was not induced by a promise or by fear of
prejudice or hope of advantage. That statement of the
rule of law is too narrow. The admissions must not have
been "improperly instigated or induced or coerced": per
Rand J. in Boudreau v. The King, supra. The admis-
sions must be self-impelled, and the statement must be
the statement of a man "free in volition from the
compulsions or inducements of authority". The state-
ment must be "freely and voluntarily made".

souliers.

La police a accumul6 de nombreuses autres
preuves et l'accus6 a 6t6 inculp6.

Au procks, aucune objection n'a 6t6 faite au
moment de la production de la d6claration de
l'accus6 par le ministbre public. Comme l'a souli-
gn6 le juge Rand (p. 964 du Recueil de la Cour
supr8me), la production de la d6claration n'a pas
6t6 facilitbe, mais elle n'a pas 6t6 s6rieusement
contest6e parce qu'elle contenait la seule preuve
sur laquelle la d6fense avait l'intention de s'ap-
puyer; I'accus6 y faisait allusion, si vaguement
soit-il, A la victime, disant qu'elle avait commenc6
A [TRADUCTION] afaire la maligne, et qu'il l'avait
agripp6e par son foulard, ce qui 6tait la seule
preuve sur laquelle la d6fense pouvait 6tablir qu'il
s'agissait d'autre chose que d'un cas clair de
meurtre.

Cependant, en Cour d'appel, le cinquibme motif
d'appel invoqu6 par l'avocat de l'accus6, alors
appelant, 6tait formul6 en ces termes:
[TRADUCTION] La d6claration de l'accus6 n'aurait pas
di 8tre reque en preuve. L'accus6 a 6t6 soumis A un
genre de contre-interrogatoire et d'interrogatoire serr6
dans le but de lui arracher une d6claration. II 6tait
d6tenu depuis environ 6 h 30 et ce n'est que vers 17 h
qu'on l'a mis en garde, seulement aprbs un aveu
incriminant.

La Cour d'appel de l'Ontario a jug6, A la majorit6,
que la d6claration 6tait irrecevable et ordonn6 un
nouveau procks. Le juge en chef Pickup de l'Onta-
rio, qui a rendu le jugement pour la majorit6, a dit
(A la p. 714):

[TRADUCTION] A mon avis, le minist~re public ne se
libbre pas du fardeau de la preuve qui lui incombe en
produisant simplement un t6moignage oral montrant
que la d6claration incriminante de l'accus6 n'a pas 6t6
obtenue par suite d'une promesse, par crainte d'un
pr6judice ou dans l'espoir d'un avantage. Cet 6nonc6 de
la rigle de droit est trop 6troit. Les aveux ne doivent pas
avoir 6t6 uprovoqubs irr6gulibrement, soutir6s ou extor-
qu6ss: (le juge Rand dans Boudreau c. Le Roi, pr6cit6).
Les aveux doivent venir d'eux-m8mes et la d6claration
doit 8tre celle d'une personne adont la volont6 est libre
de contrainte ou d'incitation de l'autorit6o. La d6clara-
tion doit 8tre faite librement et volontairementD.
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Roach J.A., however, gave a dissenting judg-
ment which was adopted upon appeal to this Court
in which judgment the most careful analysis was
made of all the evidence, not only in reference to
the statement made by the accused man but as to
the mass of other incriminating evidence. One
cannot help but feel that a jury was as little
affected by the production of the statement of the
accused as Lord Sumner felt the jury in Ibrahim
was affected by the production of Ibrahim's state-
ment. Roach J.A. was concerned with the manner
of the police interrogation of the accused man, and
he said at pp. 726-7:

I am not suggesting that it is in any circumstances
advisable or proper for a police officer to say to an
accused "I do not believe what you have told me." That
is just a police way of saying "You are a liar." What I
am saying is that in this case the use of that language
did not result in the statement, made after he was duly
cautioned, being inadmissible. There is nothing in what
he said before he was cautioned that is not included in
his statement, except the excuse for having misled the
officers by what he said in the morning.

As I have said, the Crown appealed to this
Court and this Court by a majority judgment were
of the view that the statement was admissible.
Rand J. made specific reference to Pickup C.J.O.'s
citation from Boudreau v. The King, which was a
statement made by Rand J. in that Boudreau case,
and regarded Pickup C.J.O. as being of the opin-
ion that that meant that only spontaneous state-
ments unrelated to anything as cause or occasion
in the conduct of the police officers could be
admitted but regarded such an interpretation of
Boudreau as being in error. Looking at the words
"free in volition from the compulsions or induce-
ments of authority" as meaning free from the
compulsion of apprehension of prejudice and the
inducement of hope for advantage, Rand J. said
that it was a character of the influence of idea or
feeling behind that act of willing and its source
which the rule seizes upon, and further holding
that questions without intimidating or suggestive
overtones are inescapable from police enquiry and
by themselves could not be taken to invalidate the
response given.

So, in Rand J.'s view, the question was whether
the statement had been made through fear or hope

Cependant, les motifs du juge Roach, dissident,
ont 6t6 adopt6s lors du pourvoi devant cette Cour.
Il y a analys6 attentivement toute la preuve se
rapportant non seulement A la d6claration de l'ac-
cus6, mais 6galement 1'ensemble des autres preuves
incriminantes. On ne peut s'empacher de penser
que le jury a 6t6 aussi peu influenc6 par la produc-
tion de la d6claration de l'accus6 que le jury, de
l'avis de lord Sumner, ne l'avait 6t6 par la produc-
tion de la d6claration dans Ibrahim. Le juge
Roach s'est inqui6t6 de la fagon dont les policiers
ont interrog6 l'accus6 et il a dit (aux pp. 726 et
727):

[TRADUCTION] Je ne dis pas qu'il soit dans tous les
cas recommandable ou appropri6 qu'un agent de police
dise A l'accus6 cje ne crois pas ce que vous me diteso.
C'est uniquement une fagon pour les policiers de dire
vous 8tes un menteurp. Je dis qu'en l'esp~ce cette

affirmation n'a pas entrain6 l'irrecevabilit6 de la d6cla-
ration faite aprbs la mise en garde. Sa d6claration
reprend tout ce qu'il a dit avant la mise en garde,
except6 ses excuses pour les avoir induits en erreur le
matin meme.

Comme je l'ai dit, le ministbre public a interjet6
appel devant cette Cour qui a jug6, A la majorit6,
que la d6claration 6tait recevable. Le juge Rand a
renvoy6 sp6cifiquement A ce qu'il avait dit dans
Boudreau c. Le Roi, extrait cit6 par le juge en chef
Pickup de l'Ontario, en pr6cisant que le juge
Pickup en avait d6duit que seules les d6clarations
spontanbes n'ayant aucun rapport avec la conduite
des agents de police 6taient recevables. Le juge
Rand estimait que cette interpr6tation dudit
extrait de l'arr8t Boudreau 6tait erronbe. Consid6-
rant que l'expression dlibre de contrainte ou d'inci-
tation de l'autorit6& signifiait libre de la contrainte
de la crainte d'un pr6judice et de l'espoir d'un
avantage, le juge Rand a dit que la r6gle cherche A
cerner la nature de l'influence sur l'id6e ou le
sentiment qui se cache derriere ce geste de volont6
et son origine; il a 6galement conclu que les enqu8-
tes policibres comprennent aussi des questions non-
intimidantes ou sans sous-entendus et qu'en elles-
m8mes, elles ne peuvent invalider la r6ponse
donn6e.

Ainsi, de l'avis du juge Rand, la question est de
savoir si la d6claration a t6 faite en raison d'une
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induced by authority. I am ready to admit that
such a reading of the reasons of Rand J. would
seem to support a narrow construction of the word
"voluntary" but those words must be understood in
the light of the evidence in that particular case and
I point out that Nolan J., in his reasons in the
same case, stressed "In the present case, there was
no evidence of inducement or coercion, no evidence
of threat or promise of reward", and also noted
"The questioning must not, of course, be for the
purpose of trapping the suspected person into
making admissions and every case must be decided
according to the whole of the circumstances".
(The underlining is my own.)

In my respectful opinion, the judgment of this
Court in Fitton must be limited so as not to rule
admissible statements made by the accused when
not induced by hope of advantage or fear of preju-
dice but which are certainly not voluntary in the
ordinary English sense of the word because they
were induced by other circumstances such as exist-
ed in the present case.

Courts of late in the United Kingdom, in New
Zealand and in Australia have been concerned
with the question of oppression and the learned
trial judge in his ruling placed much reliance on
the decision in New Zealand of Naniseni v. The
Queen ". There, although the statement was held
to be admissible, it was said that a confession is
voluntary if it has been made by the accused, his
will in making it not being overborne by the will of
some other person by means of some inducement.
That Court was ready to accept the doctrine of
oppression but held that the oppression must be by
some third party and could not be merely self-
induced involuntariness.

Although some of the statements are illuminat-
ing, the case is of little value in the present circum-
stances where, of course, an inducement was made
by a third party, the skilled and persistent Sgt.
Proke.

13 [1971] N.Z.L.R. 269.

crainte ou d'un espoir suscit6s par l'autorit6. Je
suis pret A reconnaltre que cette vue des motifs du
juge Rand peut sembler appuyer une interpr6ta-
tion 6troite du mot (volontaire, alors qu'il faut les
interpr6ter en fonction de la preuve soumise dans
cette affaire-lA. Je dois souligner 6galement que,
dans ses motifs dans la m8me affaire, le juge
Nolan a insist6 sur le fait que [TRADUCTION] ,En
l'esp6ce, il n'y avait aucune preuve d'incitation ni
de coercition, aucune preuve de menace ni de
promesse de r6compense; il a 6galement not6
[TRADUCTION] ((L'interrogatoire ne doit pas avoir
pour but de prendre le suspect au pidge pour
l'amener aux aveux et chaque cas doit 6tre trait6
selon l'ensemble des circonstances. (C'est moi qui
souligne.)

A mon avis, il faut restreindre la port6e de
l'arr8t Fitton, de manibre A ne pas juger recevable
une d6claration faite par un accus6 qui, sans 8tre
provoqube par I'espoir d'un avantage ou la crainte
d'un pr6judice, n'est certainement pas volontaire
au sens ordinaire de ce terme en anglais parce
qu'elle l'a 6t6 par d'autres circonstances comme
c'est le cas en l'esp~ce.

Depuis quelques ann6es, les tribunaux du
Royaume-Uni, de la Nouvelle-Z61ande et de l'Aus-
tralie s'int6ressent A la question de l'oppression et
dans sa d6cision, le savant juge de premiere ins-
tance s'est largement fond6 sur une d6cision de
Nouvelle-Z61ande, Naniseni v. The Queen ". Bien
qu'on y juge la d6claration recevable, il est dit
qu'un aveu est volontaire si, au moment de le faire,
la volont6 de l'accus6 n'a pas 6t6 domin6e par celle
d'une autre personne au moyen d'une forme d'inci-
tation . La cour 6tait prete A reconnaitre la doc-
trine de l'oppression, mais a jug6 que l'oppression
devait venir d'un tiers et ne pouvait comprendre
l'absence de volont6 provoqu6e par l'accus6
lui-m8me.

Bien que certaines d6clarations nous 6clairent,
cette affaire a peu de valeur en l'esp6ce puisque
l'incitation provient d'un tiers, I'habile et tenace
sergent Proke.

13 [1971] N.Z.L.R. 269.
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In McDermott v. The King14 , in the High Court
of Australia, Dixon J., as he then was, said at p.
511:

At common law a confessional statement made out of
court by an accused person may not be admitted in
evidence against him upon his trial for the crime to
which it relates unless it is shown to have been voluntari-
ly made. This means substantially that it has been made
in the exercise of his free choice. If he speaks because he
is overborne, his confessional statement cannot be
received in evidence and it does not matter by what
means he has been overborne. If his statement is the
result of duress, intimidation, persistent importunity, or
sustained or undue insistence or pressure, it cannot be
voluntary.

In the particular case, the statement was found not
to have been subject to pressure.

The Judges' Rules dealt with oppression and in
Martin Priestley, Sachs J., as he then was, made a
ruling which he referred to subsequently in R. v.
Algernon Watson. The statement made in the
Priestley trial is outlined in a note reported in 51
Cr. App. R. 1. I quote the following excerpt:

There I mentioned that I had not been referred to any
authority on the meaning of the word "oppression" as
used in the preamble to the Judges' Rules, nor would I
venture on such a definition, and far less try to compile
a list of categories of oppression, but, to my mind, this
word in the context of the principles under consideration
imports something which tends to sap, and has sapped,
that free will which must exist before a confession is
voluntary. . . . Whether or not there is oppression in an
individual case depends upon many elements. I am not
going into all of them. They include such things as the
length of time of any individual period of questioning,
the length of time intervening between periods of ques-
tioning, whether the accused person has been given
proper refreshment or not, and the characteristics of the
person who makes the statement. What may be oppres-
sive as regards a child, an invalid or an old man or
somebody inexperienced in the ways of this world may
turn out not to be oppressive when one finds that the
accused person is of a tough character and an
experienced man of the world.

It is exactly this issue with which I am con-
cerned in the present case. The requirement to
establish the admissibility at trial of a statement

14 (1948), 76 C.L.R. 501.

Dans McDermott v. The King1 4 , un arrt de la
Haute Cour d'Australie, le juge Dixon (tel 6tait
alors son titre) a dit (A la p. 511):

[TRADUCTION] En common law, les aveux extrajudi-
ciaires d'un accus6 ne peuvent 8tre requs en preuve
contre lui au cours de son procks relatif au crime auquel
ils se rapportent A moins qu'il soit d6montr6 qu'ils ont
6t6 faits volontairement. Cela signifie essentiellement
qu'il les a faits en exergant son libre choix. S'il parle
parce qu'il est intimid6, ses aveux ne peuvent 6tre regus
en preuve, peu importe ce qui l'a intimid6. Si sa d6clara-
tion est le fruit de la contrainte, de la menace, d'un
harchlement continu, d'une insistance ou pression cons-
tante ou excessive, elle ne peut 8tre volontaire.

Dans ce cas particulier, on a jug6 que la d6clara-
tion n'avait pas 6t faite A la suite de pressions.

Les Judges' Rules traitent de l'oppression et
dans Martin Priestley, le juge Sachs (tel 6tait alors
son titre) a rendu une d6cision A laquelle il s'est
rff6r6 plus tard dans R. v. Algernon Watson. Son
6nonc6 fait dans Priestley est repris dans une note
publibe A 51 Cr. App. R. 1. J'en cite l'extrait
suivant:
[TRADUCTION] J'y ai indiqu6 qu'on ne m'avait cit6
aucune jurisprudence portant sur le sens du mot coppres-
sion, utilis6 dans l'introduction des Judges' Rules; je ne
me risquerai pas A en donner une et encore moins A
essayer de dresser la liste des cat6gories d'oppression,
mais, A mon sens, compte tenu des principes A l'6tude, ce
mot indique quelque chose qui tend A miner, et y
parvient, ce libre arbitre qui doit exister pour qu'un aveu
soit volontaire. . . . La question de savoir s'il y a oppres-
sion dans un cas particulier d6pend de beaucoup d'616-
ments. Je ne les 6tudierai pas tous. Ils comprennent
entre autres choses la dur6e de chaque interrogatoire, la
fr6quence des interrogatoires, la question de savoir si
l'accus6 a pu se restaurer et le caractbre de la personne
qui fait la d6claration. Ce qui peut 6tre oppressif aux
yeux d'un enfant, d'un invalide, d'un homme fg6 ou
d'une personne naive peut ne pas 8tre oppressif dans le
cas d'un dur ou de quelqu'un qui a beaucoup v6cu.

Il s'agit exactement de ce point en l'esphce. On a
souvent dit que pour que la d6claration faite par
un accus6 A des personnes ayant autorit6 soit

14 (1948), 76 C.L.R. 501.
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made by an accused person to persons in authority
has been oft cited as simply that it is free and
voluntary. Those are both ordinary English words
and I think mean roughly the same thing. The
Shorter Oxford English Dictionary defines
"voluntary" as "arising or developing in the mind
without external constraint .. .; of actions: per-
formed or done of one's own free will, impulse, or
choice; not constrained, prompted, or suggested by
another". Other definitions might be cited but
they are to the same effect. As I have shown, there
has been repeatedly throughout the cases emphasis
on the fact that the statement must be voluntary
and often such words as "of free will" are added.
Here, the appellant was seventeen years of age. He
was of a most unstable character, diagnosed by the
Crown psychiatrist as being a sociopathic person-
ality who had boasted that he owned three fine
automobiles, that he had been the manager of one
department of a large company, who had said to a
youth who was his friend that he was so anxious to
obtain a fine car that he would take the money
from his mother and even kill her, and then this
boy is hammered in cross-examination by two
most impressive police officers and then taken by a
skilled and proved interrogation specialist and,
with what the psychiatrist described as the most
suggestive of questions, taken through a three-
phase examination so that the learned trial judge
characterized his condition at that time as one of
"complete emotional disintegration". It is my
strong view that no statement made by that
accused under those circumstances can be ima-
gined to be voluntary, and I do not find anything
in the authorities which I have analyzed which
would show me that the law is otherwise.

For these reasons, I would allow the appeal and
restore the acquittal upon the verdict of the jury.

The judgment of Beetz and Pratte JJ. was deliv-
ered by

BEETZ J-I have had the advantage of reading
the reasons of my brothers Martland and Spence. I
reach the same conclusion as my brother Spence
but on narrower grounds confined to the matter of
hypnosis.

recevable en preuve au procks, il suffit d'6tablir
qu'elle est libre et volontaire. Ce sont deux termes
courants en anglais et je crois qu'ils signifient A
peu prbs la meme chose. Le Shorter Oxford
English Dictionary d6finit [TRADUCTION] (volon-
taires: ((prenant naissance ou se d6veloppant dans
l'esprit sans contrainte ext6rieure .. .; d'un acte:
accompli ou fait de son propre gr6, impulsion ou
choix; qui n'est pas impos6, inspir6 ou suggere par
une autre personne). Je pourrais citer d'autres
d6finitions, mais elles sont 6quivalentes. Comme je
l'ai montr6, on a maintes fois insist6 en jurispru-
dence sur le fait que la d6claration doit 8tre volon-
taire et on y ajoute souvent les mots [TRADUC-
TION] faite de son propre gr6o. En l'esp6ce,
I'appelant 6tait Ag6 de 17 ans. Le psychiatre du
ministbre public a diagnostiqu6 que, de caractbre
trbs instable, I'appelant avait une personnalit6
sociopathe; il se vantait de poss6der trois belles
automobiles, d'avoir dirig6 un service d'une impor-
tante compagnie; il avait dit A un de ses jeunes
amis qu'il avait tellement hdte d'avoir une belle
automobile qu'il volerait I'argent n6cessaire A sa
mere et mime la tuerait. Ce gargon est harcel6 en
interrogatoire par deux agents de police impres-
sionnants, amen6 ensuite devant un sp6cialiste en
techniques d'interrogation, et soumis, par des
questions d6crites par le psychiatre comme trbs
suggestives, A un interrogatoire en trois phases. Le
savant juge de premiere instance a conclu qu'il
6tait dans un 6tat d'seffondrement 6motionnel
complet. Je crois fermement qu'aucune d6clara-
tion faite dans ces circonstances par cet accus6 ne
peut Etre consid6r6e comme volontaire et rien dans
la jurisprudence que j'ai analys6e ne m'a d6montr6
qu'il en 6tait autrement en droit.

Pour ces motifs, je suis d'avis d'accueillir le
pourvoi et de r6tablir le verdict d'acquittement
prononc6 par le jury.

Le jugement des juges Beetz et Pratte a 6t
rendu par

LE JUGE BEETz-J'ai eu l'avantage de lire les
motifs de mes coll6gues les juges Martland et
Spence. J'arrive A la m8me conclusion que mon
coll~gue le juge Spence, mais pour des motifs plus
6troits qui se bornent A la question de l'hypnose.
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The issue is whether a confession is tainted
because the accused was under hypnosis immedi-
ately prior to but not at the time of the confession
and, while under hypnosis, made a previous confes-
sional statement which was involuntary.

I-THE VOIR DIRE

On June 16, 1975, appellant's mother was mur-
dered in her bed. In the early hours of June 17th,
following his arrest for suspicion of murder, seven-
teen years old Horvath was interrogated for about
two hours and one half by R.C.M.P. members
Delwisch and Charlton. Horvath made certain
declarations concerning his whereabouts on June
16th, the taking of the car of his mother's com-
mon-law husband and his involvement in two car
accidents; but through the end of the interview he
denied having killed his mother. These oral decla-
rations are hereafter referred to as the first
statement.

On the same day, Horvath was interviewed by
Staff Sergeant Proke, an R.C.M.P. polygraph
operator. The interview began at noon and lasted
approximately four hours. It took place in a room
equipped with a polygraph ("lie detector"), a lis-
tening device and a one-way glass permitting
observation from an adjoining room where what
was said by Sergeant Proke and Horvath in the
interrogation room could be heard and was entire-
ly tape recorded. From this adjoining room, Cor-
poral Delwisch witnessed most of the interview.

During the first portion of the interview, which
lasted about two hours, Sergeant Proke advised
Horvath that he was a police officer and might
have to give evidence in court if Horvath acknowl-
edged involvement in the murder; he also told
Horvath that he neither had to answer any ques-
tion nor take the polygraph test. Horvath said he
wished to defer the polygraph test. In reply to
Sergeant Proke's questions, Horvath gave some
outline of his background, relationship with his
mother, father, brother, stepfather (his mother's
common-law husband) and gave an account of
events from Sunday, June 15th, to Tuesday, June
17th, but without reference to the death of his
mother. Sergeant Proke said repeatedly to Hor-

II s'agit de savoir si un aveu est vici6 parce que
l'accus6 6tait sous hypnose imm6diatement avant
de le faire, mais pas au moment de l'aveu lui-
mime, et parce qu'il a fait ant6rieurement des
aveux involontaires alors qu'il 6tait sous hypnose.

I-LE VOIR DIRE

Le 16 juin 1975, la mere de l'appelant est
assassin6e dans son lit. Arrat6 trds t6t le 17 juin
comme suspect du meurtre, Horvath, alors Ag6 de
dix-sept ans, est interrog6 pendant environ deux
heures et demie par les agents Delwisch et Charl-
ton de la G.R.C. Horvath leur parle de ses all6es et
venues le 16 juin; il dit avoir pris la voiture du
concubin de sa mere et avoir 6t6 impliqu6 dans
deux accidents de voiture, mais vers la fin de
l'entretien, il nie avoir tu6 sa mere. Ces d6clara-
tions orales constituent aux fins des pr6sentes la
premikre d6claration.

Le m8me jour, Horvath est interrog6 par le
sergent d'6tat-major Proke, un op6rateur de d6tec-
teur de mensonges de la G.R.C. L'entretien com-
mence A midi et dure environ quatre heures. II a
lieu dans une piece 6quip6e d'un d6tecteur de
mensonges, d'un dispositif d'6coute et d'une glace
argus permettant d'observer, d'entendre et d'enre-
gistrer, d'une piece voisine, tout ce que disent le
sergent Proke et Horvath dans la salle d'interroga-
toire. De cette pi~ce, le caporal Delwisch est
t6moin de la majeure partie de l'entretien qui est
entibrement enregistr6.

Au cours de la premiere partie de l'entretien qui
dure environ deux heures, le sergent Proke informe
Horvath qu'il est un agent de police et qu'il pour-
rait avoir A t6moigner en cour si lui, Horvath,
avoue 6tre impliqu6 dans le meurtre; il lui dit
6galement qu'il n'est pas tenu de r6pondre aux
questions ni de se soumettre au d6tecteur de men-
songes. Horvath dit qu'il d6sire retarder ce test. En
r6ponse aux questions du sergent Proke, Horvath
parle de ses ant6c6dents, de ses relations avec sa
mere, son pare, son frbre, son beau-pbre (le concu-
bin de sa mere) et fait un compte rendu des
6v6nements qui se sont d6roul6s entre le dimanche
15 juin et le mardi 17 juin, mais sans mentionner
la mort de sa mare. A plusieurs reprises, le sergent
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vath that he was trying to block things from his
mind. Corporal Delwisch described the method as
a psychological approach in that Sergeant Proke
was talking to Horvath in a soothing manner,
trying to win his confidence.

A few minutes after two o'clock, Sergeant Proke
went into the observation room leaving Horvath
alone for a little less than ten minutes. Horvath
then went into what Corporal Delwisch described
as a trance or semi-trance and began his first
monologue or soliloquy. In this first monologue,
Horvath swore to avenge his mother's murder.

Sergeant Proke returned to the interrogation
room and spoke with Horvath for about one hour.
He suggested to Horvath that sodium amytal or
sodium penthotal, so-called "truth serums" could
be used to eliminate suspicion. Horvath indicated
some preference for hypnosis and said he wanted
to see a psychiatrist; he stated he would like to see
a psychiatrist in any event before consenting to the
truth serum treatment. Sergeant Proke replied
that a meeting with a psychiatrist could easily be
arranged; he ultimately talked Horvath out of the
idea of seeing a psychiatrist and using hypnosis but
I do not think it is an exaggeration to say, as
defence counsel submitted to the trial judge, that
Sergeant Proke put himself in the position of the
accused's psychiatrist.

After further conversation with Horvath, Ser-
geant Proke left the examination room at about
3:15 p.m. and Horvath began his second mono-
logue in which he confessed his involvement in his
mother's death saying he had hit her several times.
Corporal Delwisch described this second mono-
logue as a trance of a type resembling that of the
first monologue.

Sergeant Proke re-entered the interrogation
room at about 3:25 p.m. and Horvath repeated to
him what he had said in the second monologue.
This oral declaration is hereafter referred to as the
second statement.

Sergeant Proke asked Horvath whether he
would be willing to repeat to the police officers in

Proke dit A Horvath qu'il essaie de refouler certai-
nes choses de son esprit. Le caporal Delwisch a
d6crit la m6thode utilis6e comme une approche
psychologique en ce sens que le sergent Proke
parlait A Horvath de faqon rassurante, pour
essayer de gagner sa confiance.

Peu aprds quatorze heures, le sergent Proke se
rend dans la pi6ce d'observation, laissant Horvath
seul pendant un peu moins de dix minutes. Hor-
vath entre alors dans ce que le caporal Delwisch a
d6crit comme une transe ou une demi-transe et il
commence son premier monologue ou soliloque.
Dans ce premier monologue, Horvath jure de
venger le meurtre de sa mere.

Le sergent Proke retourne dans la salle d'inter-
rogatoire et s'entretient avec Horvath pendant
environ une heure. Il lui suggdre qu'on utilise de
l'amytal de sodium ou du penthotal de sodium, dits
us6rums de v6rit6&, pour 6carter tout souppon. Hor-
vath indique qu'il pr6f6rerait l'hypnose et demande
A voir un psychiatre; il d6clare que, de toute fagon,
il aimerait voir un psychiatre avant de se soumet-
tre au s6rum de v6rit6. Le sergent Proke r6pond
qu'il est facile de fixer un rendez-vous avec un
psychiatre. En fin de compte, il r6ussit A dissuader
Horvath de voir un psychiatre et de recourir A
l'hypnose, mais je ne crois pas qu'il est exag6r6 de
dire, comme l'a d6clar6 l'avocat de la d6fense au
juge du procks, que le sergent Proke a lui-m~me
jou6 le r6le de psychiatre de l'accus6.

Aprbs une nouvelle conversation avec Horvath,
le sergent Proke quitte la salle d'interrogatoire vers
15hl5; Horvath commence son deuxibme monolo-
gue au cours duquel il admet 8tre impliqu6 dans la
mort de sa mere et l'avoir frapp6e A plusieurs
reprises. Le caporal Delwisch d6crit ce deuxibme
monologue comme un 6tat de transe ressemblant A
celui du premier monologue.

Le sergent Proke revient dans la salle d'interro-
gatoire vers 15h25 et Horvath lui r6p6te ce qu'il a
dit pendant le deuxibme monologue. Cette d6clara-
tion orale constitue aux fins des pr6sentes la
deuxibme dclaration.

Le sergent Proke demande A Horvath s'il accep-
terait de r6p6ter ce qu'il vient de lui dire aux
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charge of the investigation what he had just told
him. Horvath indicated that he would.

Sergeant Proke left the interrogation room and,
in a third and relatively brief monologue, Horvath
begged his mother's forgiveness for having told of
the incident.

Sergeant Proke came back to the interrogation
room with Corporals Delwisch and Sisterson and
asked Horvath whether he was still willing to
repeat to them what he had told him. Horvath
agreed and left with the two corporals. Between
4:25 p.m. and 5:45 p.m. he gave a written signed
confession hereafter referred to as the third
statement

Dr. Stephenson, a psychiatrist who had exam-
ined Horvath and had been called by the Crown,
listened to the entire tape of the interview at the
request of the trial judge, Gould J., and prepared a
written report in the form of notes a summation of
which was received in evidence by consent and
reads as follows:

"Up to the point of the subject's first solitary mono-
logue, he was presenting a normal defence against his
accusers.

The first monologue indicates he is up to this point,
unaware he had any part in the murder.
Sensing that there is hidden material behind the mono-
logue, and probably also sensing that, having given vent
to an emotional reaction to his mother's death, the
subject is more vulnerable, the interrogator skilfully
plays upon the subject's feelings, and his-"and his"
means the subject's-latent pressure to bring the hidden
material into consciousness.

The subject recalls a screen memory of seeing his
mother dead, and the way is opened for further recall.
Whether deliberately or not-I am not able to say-the
interrogator's manner and voice take on an hypnotic
quality, and the subject's manner of response strongly
suggests he is slipping into an hypnotic state. During the
second monologue, subject's voice is low, monotonous
and, compared to the first monologue, emotionally low-
key. He recites the provocation by his mother, his
resistance, and finally acquiescence to her demands. It
appears he had promised her not to reveal her request
that he kill her. But so great is the pressure to unburden
himself-so great is the pressure to unburden himself he
violates her 'death-bed command'.

agents de police responsables de l'enqubte. Hor-
vath r6pond par l'affirmative.

Le sergent Proke quitte la salle d'interrogatoire
et, au cours d'un troisibme monologue relativement
bref, Horvath demande pardon A sa mere d'avoir
r&v616 l'incident.

Le sergent Proke revient dans la salle d'interro-
gatoire avec les caporaux Delwisch et Sisterson et
demande A Horvath s'il veut toujours leur r6p6ter
ce qu'il lui a dit. Horvath accepte et part avec les
deux caporaux. Entre 16h25 et 17h45, il fait des
aveux 6crits qu'il signe; c'est la troisibme
didaration.

Le Dr Stephenson, un psychiatre qui a examin6
Horvath et a 6t6 cit6 par le ministbre public, a
6cout6 tout l'enregistrement de l'entretien A la
demande du juge du procks, le juge Gould, et a
pr6par6 un rapport 6crit sous la forme de notes
dont un r6sumb a 6t6 produit en preuve avec le
consentement des parties; il se lit ainsi:

[TRADUCTION] (Jusqu'au moment du premier monolo-
gue solitaire, le sujet opposait une d6fense normale A ses
accusateurs.

Le premier monoloque indique que, jusqu'A ce moment,
il ignore qu'il a jou6 un rble dans le meurtre.

Comprenant que le monologue cache quelque chose et
comprenant probablement qu'ayant donn6 libre cours A
une riaction 6motionnelle A l'6gard du d6cAs de sa mbre,
le sujet est plus vuln6rable, l'interrogateur joue habile-
ment avec ses sentiments et ses efforts latents-ceux du
sujet-pour ramener A sa conscience ce qui reste cach6.

Le sujet se souvient avoir vu sa mire morte et la voie est
ouverte A d'autres souvenirs. D61ib6r6ment ou non-je
ne puis le dire-l'attitude et la voix de l'interrogateur se
chargent d'un pouvoir hypnotique et les r6ponses du
sujet suggbrent fortement qu'il glisse dans un 6tat d'hyp-
nose. Pendant le deuxibme monologue, la voix du sujet
est basse, monotone et, compar6e au premier monolo-
gue, 6motionnellement trbs mesurbe. Il relate la provoca-
tion de sa m~re, sa r6sistance et finalement I'acquiesce-
ment aux demandes de cette dernibre. II semble qu'il lui
avait promis de ne pas r6v6ler qu'elle lui avait demand6
de la tuer. Son d6sir de s'6pancher est si grand-son
d6sir de s'6pancher est si grand qu'il viole un wordre

donn6 sur lit de morts.
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Having ventilated his distress, he then admits to attack-
ing her-he then admits to attacking her and reveals her
request."
"In the third monologue, he begs his morther's forgive-
ness for-betraying her death-bed wish, and tells how he
resolved to 'keep his head up' and take whatever conse-
quences come so as not to cause his stepfather, John
(mother's common-law husband) further grief by reveal-
ing that his mother apparently preferred death to going
on."
That's my summation, my lord, and my opinion is as
follows: "The emotional pressures on the subject were
immense-there were three main sources-mother's
death, her 'death-bed command', and the distress his
stepfather John (who appears to be the one person who
had shown him consistent affection) would experience,
should he fail to honour her command. As a result he
blots out the memory of the episode by hysterical repres-
sion-a common psychological defence mechanism
(involuntary) against intolerable stress. With it went the
emotional accompaniment of the stress, and thus he
appears cool and unconcerned. That is, until the inter-
rogator makes an almost irresistible appeal to him to
unburden himself. Following his abreaction-an abreac-
tion my lord, means a strong emotional response to a
situation- he is vulnerable to hypnotic suggestion and
the memory begins to break through his resistance, and
he confesses his actions".

Dr. Stephenson was examined and cross-exam-
ined. I find it necessary to quote substantial parts
of his testimony:

Q. Is this a voluntary confession?
A. It is axiomatic that a person under hypnosis

(whatever its depth) cannot be forced to do or say
anything to which he has not already given tacit
consent. In my opinion, this subject had a very
strong basic wish to unburden himself, and his
ambivalence over it is expressed in monologues
two and three" . . . and "ambivalence" my lord,
means a divided opinion.

In my opinion his initial denial was based on
involuntary repression of the painful material, and
not mere concealment. Therefore, when the pain-
ful material becomes conscious, his telling of it is
essentially a voluntary act, even though there is a
strong possibility he was in light hypnotic state up
to the end of the second monologue.

In my opinion, by the time he begins to relate his
mother's death-wish . . . [that is in the course of
the second statement] he is in full and voluntary

Ayant d6voil6 son angoisse, il admet ensuite l'avoir
attaqu6e-il admet ensuite l'avoir attaqu6e et r6vble la
demande de sa mbre.>-

<Au cours du troisibme monologue, il demande pardon A
sa mere d'avoir r6v616 le veu qu'elle a fait sur son lit de
mort, et dit comment il a d6cid6 de agarder la tate
haute) et de subir les cons6quences de son acte afin que
son beau-pare John (le concubin de sa m6re) ne souffre
pas davantage en apprenant que sa mere avait choisi de
mourir.
Voici mon r6sum6 des faits que j'interpr~te de la fagon
suivante: (Le sujet 6tait soumis A d'intenses pressions
6motionnelles qui provenaient de trois sources principa-
les, la mort de sa mere, al'ordre qu'elle lui avait donn6
sur son lit de morto et la douleur de son beau-pare John
(qui semble la seule personne A lui avoir manifest6 une
affection constante) s'il ne respectait pas cet ordre. En
cons6quence, il efface le souvenir de cet 6pisode par
refoulement hystbrique-un mbcanisme psychologique
de d6fense (involontaire) courant contre un stress intol6-
rable. Ceci fait disparaitre en mime temps la contrepar-
tie 6motionnelle du stress; il peut paraitre ainsi calme et
d6tach6. Il en est ainsi jusqu'A ce que l'interrogateur
l'entraine presque irr6sistiblement A s'6pancher. A la
suite de son abr6action-une abr6action, votre Seigneu-
rie, est une forte r6ponse 6motionnelle A une situation-
il est vuln6rable A l'hypnose et la m6moire commence A
percer sa r6sistance, et il avoue ses actes>.

Le Dr Stephenson a 6t6 interrog6 et contre-inter-
rog6. J'estime n6cessaire de citer les parties impor-
tantes de son t6moignage:

[TRADUCTION] Q. Est-ce un aveu volontaire?
A. Il est 6vident qu'une personne en 6tat d'hypnose

(quelle que soit sa profondeur) ne peut 6tre con-
trainte de faire ou de dire une chose sans y avoir
d6ji consenti tacitement. A mon avis, ce sujet
d6sirait fondamentalement s'6pancher et son
ambivalence A cet 6gard se manifeste dans les
monologues deux et trois . . . et (ambivalencev,
votre Seigneurie, signifie une opinion partag6e.

A mon avis, son premier refus 6tait command6 par
un refoulement involontaire d'616ments douloureux
et non par une simple dissimulation. En cons6-
quence, lorsque ces 616ments douloureux devien-
nent conscients, son r6cit est essentiellement un
acte volontaire, mime s'il est parfaitement possi-
ble qu'il ait 6t6 dans un 6tat d'hypnose 16gire
jusqu'A la fin du deuxibme monologue.
Selon moi, quand il commence A parler du vaeu de
sa mare sur son lit de mort ... [au cours de la
deuxibme ddclaration], il est en pleine possession
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control of his faculties, and remained so until the
end of the tape.

Q. Now, would you explain as well, Doctor, what you
mean by a light hypnotic state?

A. Well, an hypnotic state is a state of-how can I
best describe this now-is a sort of dreamy state in
which the patient, or the individual is in a state of
somewhat altered consciousness, but is not uncon-
scious, with his environment, but his general con-
dition is, I suppose, the best way one can describe
it, is dreamy, and a light hypnotic state is one in
which the dreaminess or alteration in conscious-
ness is very slight. This might not even be appar-
ent to the casual observer because the individual
would be, to all intents and purposes, normal. His
eyes would be open. He would in all probability be
sitting quietly and not moving very much, but his
eyes would be open and he would be conversing in
a fairly normal fashion. The usual indication of an
hypnotic state is an alteration in the individual's
stream of speech. His speech characteristically
becomes lower in volume, monotonous in tone, and
the emotional accompaniment to the speech is
pretty low-key or neutral.

Dr. Stephenson was asked to comment on the
veracity of the content of the tape:

... following the first soliloguy, I have no way of
knowing for sure, or no way of expressing a valid
opinion about the truthfulness of his statements
except to say that following the first soliloguy, he
did, in my opinion, begin to slip into this slight
hypnotic state and in all probability, the responses
he gave to the interrogator at that point ...

THE COURT: Yes?

A. . . . were in the main, the truth as he knew it,
especially those which deal with the emergence of
the repressed memories.

Now, during the second monologue, the second solilo-
quy, I have no reason to think that the subject was not
expressing the truth as he saw it. You will recall that he
was at that point pleading with his mother, and in that
situation, I see no reason to doubt that his statements,
verbal productions were genuine and unfeigned, and at
the end of that monologue, and as the questioning
proceeded, again I have no way of knowing whether he
was at that point being truthful or not. I may say that
following the-upon the resumption of questioning after
the second soliloquy, I am of the opinion that he was
very soon in full possession of his faculties.

de sa volont6 et de ses facultbs, et il en est ainsi
jusqu'A la fin de l'enregistrement.

Q. Pouvez-vous expliquer 6galement, docteur, ce que
vous entendez par un 6tat d'hypnose l6gbre?

R. Un 6tat d'hypnose est un 6tat de-comment
dire-est une sorte d'6tat onirique oa la conscience
du patient ou de l'individu est alt6r6e, sans aller
jusqu'A l'inconscience, par rapport A son milieu.
Mais sa caract6ristique principale, le meilleur
moyen, je pr6sume, de le d6crire, est le rave et un
6tat d'hypnose 16gbre est celui oi l'6tat de reve ou
l'alt6ration de la conscience est trbs 16ger. L'obser-
vateur occasionnel peut m~me ne pas le percevoir
parce que l'individu est A tous 6gards normal. II a
les yeux ouverts. 11 peut 6tre assis tranquillement
et ne pas bouger beaucoup, mais les yeux sont
ouverts et il converse de fagon normale. L'indice
habituel de l'6tat d'hypnose est un changement
dans I'6locution de l'individu, notamment le fait
qu'il parle A voix basse, d'un ton monotone et que
ses reactions 6motionnelles restent assez mesur6es
ou neutres.

On a demand6 au Dr Stephenson de se pronon-
cer sur la v6racit6 du contenu de l'enregistrement:

[TRADUCTION] ... aprbs le premier soliloque, je
ne puis exprimer de certitude ni d'opinion valide
sur la v6racit6 de ses d6clarations, mais je peux
dire qu'apr~s le premier soliloque, il a gliss6, A
mon avis, dans un 6tat d'hypnose 16gire et que les
r6ponses donn6es A l'interrogateur 6taient trbs pro-
bablement A ce moment-lA ...

LA COUR: Oui?
R. .. . 6taient g6n6ralement la v6rit6 telle qu'il la

percevait et, particulibrement, les r6ponses relati-
ves 1A l'6mergence de souvenirs refoul6s.

Au cours du deuxibme monologue, le deuxibme solilo-
que, je n'ai aucune raison de croire que le sujet ne disait
pas la v6rit6 telle qu'il la percevait. Vous vous rappelle-
rez qu'A ce moment, il s'adressait A sa mere et dans ce
cas, je ne vois aucune raison de douter que ses d6clara-
tions, ses expressions, 6taient sinchres et vraies, et A la
fin de ce monologue, A la reprise de l'interrogatoire, je
n'ai IA non plus aucun moyen de savoir si, A ce moment,
il disait la v6rit6. Je peux dire que suivant le-A la
reprise de l'interrogatoire apris le deuxibme soliloque, je
suis d'avis qu'il a repris pleine possession de ses facult6s.

[ 1979] 2 R.C.S. 415HORVATH c. LA REINE Le Juge Beetz



416 HORVATH V. THE QUEEN Beetz J. [1979] 2 S.C.R.

Staff Sergeant Proke had suggested the use of
narcoanalysis to Horvath and Dr. Stephenson was
cross-examined at some length on the comparative
effects of a sodium amytal injection and hypnosis.

Dr. Stephenson said that sodium amytal is a
barbiturate. In a so-called amytal interview, it was
administered intravenously, produced a mild drow-
siness and reduced inhibitory controls. The subject
would then become able to discuss certain subjects
he could not otherwise voluntarily talk about
because of the intensity of emotion which they
elicited. Dr. Stephenson agreed with the trial judge
that someone having something to hide would be
"a bit of an idiot" if he took that test. He said that
the state of a person under the influence of sodium
amytal was not a hypnotic state. He was asked
whether there was any real difference between a
"four-hour shot of Sergeant Proke" and a shot of
sodium amytal:

A. All right, my opinion from listening to the tape is
that Sergeant Proke is an extremely skilful inter-
viewer, and his attitude towards the interview was
one of gentleness and persuasion, rather than coer-
cion. In my opinion, this did tend to allay a great
deal of the anxiety that the subject would have
experienced or would normally be experiencing,
but I can't say that the long interview by Sergeant
Proke is exactly comparable to an amitol
interview.

Q. Well, sir, I'm not interested in the interview itself.
I am interested in the effect, and I repeat the
question to you, once more, Doctor, that really the
effect, the overall effect of Sergeant Proke's
examination was exactly the same, as far as this
individual was concerned, as if he had had a shot
of this amitol or whatever you want to call it,
psychologically in this kid's mind, he was able to
produce, reproduce things that he wasn't mentally
or psychologically capable of doing voluntarily?

A. It is certainly true that he was-that as a result of
the interview, he was able to bring back into
consciousness material which he had forgotten by
repressing it.

Q. And this is because the man had-so that really, I
come back to that same question again, and using
it in layman's language, really a shot of Sergeant
Proke was basically the same thing as a shot of

Le sergent d'6tat-major Proke ayant propos6 A
Horvath d'avoir recours A la narcoanalyse, on a
contre-interrog6 assez longuement le Dr Stephen-
son sur les effets compares d'une injection d'amy-
tal de sodium et de l'hypnose.

Le Dr Stephenson a dit que l'amytal de sodium
est un barbiturique. Pour ce genre d'entretien,
I'amytal de sodium est administr6 par intravei-
neuse; il provoque une somnolence 16gbre et r6duit
les contrbles inhibiteurs. Le sujet peut alors abor-
der des questions qu'autrement il ne pourrait dis-
cuter volontairement A cause de l'intensit6 de
1'6motion qu'elles suscitent. Le Dr Stephenson par-
tage l'opinion du juge du procks qu'une personne
cherchant A cacher quelque chose serait sun peu
idiotes de se soumettre au test. II a dit qu'une
personne sous l'influence de l'amytal de sodium
n'est pas en 6tat d'hypnose. On lui a demand6 s'il
existait une diff6rence r6elle entre [TRADUCTION]

((une dose de quatre heures de sergent Prokes et
une dose d'amytal de sodium:

[TRADUCTION] R. Bien, je suis d'avis, aprbs avoir
6cout6 1'enregistrement, que le sergent Proke est
un interrogateur extr8mement habile qui a adopt6
la douceur et la persuasion plutt que la con-
trainte. A mon avis, cela a contribu6 A apaiser une
bonne partie de l'anxi6t6 qu'aurait ressentie le
sujet ou qu'il aurait normalement ressentie, mais
je ne peux dire que l'interrogatoire prolong6 du
sergent Proke se compare exactement A un interro-
gatoire fait sous l'influence de l'amitol.

Q. Je ne m'int6resse pas A l'interrogatoire lui-meme.
Je m'int6resse A son effet et je r6pbte la question:
docteur, I'effet r6el, global, de l'interrogatoire du
sergent Proke 6tait-il exactement le meme, dans le
cas de cet individu, que s'il avait eu une piqfire
d'amitol ou de quelque chose de ce genre, de sorte
que psychologiquement, dans son esprit, il 6tait
capable de produire ou de reproduire des choses
qu'il n'aurait pas 6t6 mentalement ou psychologi-
quement capable de faire volontairement?

R. Il est certainement vrai qu'il 6tait-qu'en raison
de l'interrogatoire, il pouvait reprendre conscience
de faits qu'il avait refoul6s dans l'oubli.

Q. Et c'est parce que cet homme avait-de sorte que
r6ellement, je reviens A la m8me question et j'uti-
lise le langage du profane, une dose de sergent
Proke 6tait fondamentalement la mime chose
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this truth serum, so far as the reaction in the
individual was concerned, i.e., the accused?

A. Essentially, yes. Essentially.

Dr. Stephenson disagreed with the proposition
put to him that Sergeant Proke had been able to
break Horvath's will to resist, "because if you
don't know something, you can't resist pressure to
tell it":

Dr. Stephenson then said:

A. After the first soliloquy. It was at this-it was at
this point, in my opinion, that the-that the sub-
ject began to experience a light hypnotic state.
Now, I am unable to say whether Sergeant Proke
did this deliberately or whether it was simply his
manner of questioning that produced it, but in my
opinion, at this point, after the first soliloquy, the
subject did experience a light hypnotic state and
this is an ideal situation in terms of ordinary
therapeutic setups, this is an ideal situation for the
recall of suppressed-I'm sorry, repressed ma-
terial, repressed material meaning material that
the individual cannot recall because he has pushed
it out of his mind involuntarily. Okay, under a-
under a--under a light hypnotic state, the
individual can recall incidents which he has for-
gotten in terms of a-a hysterical amnesia and
this is what began to happen at that point.

Q. ... You stated at a certain stage in the interview
that the interrogator makes an almost irresistible
appeal to the accused.

THE COURT: Appeal to what?
MR. MILNE: To unburden himself ...
Q. What was the status of that man's or the accused's

mind when this irresistible appeal was made, in
your opinion? ...

A. Yes. Well, the individual's state of mind at-at
that point, would be one of extreme emotional
turmoil. He has just come through a very intense
emotional experience, and-

MR. MILNE: Q. Yes?
A. And therefore, he would be, of course, in a state of

very emotional turmoil.

Q. Could I use the term then he would be very
vulnerable?

A. Yes.

qu'une dose de ce serum de v6rit6, en ce qui
concerne la r6action de l'individu, c'est-A-dire de
l'accus6?

R. Essentiellement, oui. Essentiellement.

Le Dr Stephenson 6tait en d6saccord avec l'id6e
que le sergent avait r6ussi A vaincre la r6sistance
d'Horvath, [TRADUCTION] oparce que si vous ne
savez pas quelque chose, vous ne pouvez r6sister A
la pression de le dire).

Le Dr Stephenson a alors dit:

[TRADUCTION] R. Aprbs le premier soliloque. C'6tait
A ce-c'6tait A ce moment, A mon avis, que le-
que le sujet a commenc6 A sombrer dans un 6tat
d'hypnose 16g6re. Je ne peux dire si le sergent
Proke l'a fait d6lib6r6ment ou si c'est simplement
sa fagon de questionner qui a produit cet effet,
mais A mon avis, A ce moment-lA, apris le premier
soliloque, le sujet 6tait dans un 6tat d'hypnose
16g6re et c'est une situation id6ale en termes de
mise en situation thbrapeutique ordinaire, c'est
une situation id6ale pour se souvenir de faits sup-
primbs-excusez-moi, de faits refoul6s, c'est-A-
dire de faits dont l'individu ne peut se souvenir
parce qu'il les a involontairement chass6s de son
esprit. D'accord, sous le-sous le-sous le coup
d'un 6tat d'hypnose 16g6re, l'individu peut se sou-
venir d'incidents qu'il avait oubli6s en termes de-
d'amn6sie hyst6rique et c'est ce qui a commenc6 A
se produire A ce moment-lA.

Q. ... Vous avez d6clar6 qu'A un certain moment de
l'entretien, I'interrogateur a presque irr6sistible-
ment entrain6 l'accus6.

LA COUR: Entrain6 A quoi?

Me MILNE: A s'6pancher ...

Q. Quel 6tait, A votre avis, I'6tat d'esprit de l'accus6
lorsqu'il a 6t6 entrain6 irr6sistiblement de la sorte?

R. Oui. L'6tat d'esprit de l'individu-A ce moment-lA
serait une extreme agitation 6motionnelle. Il
venait juste de traverser une 6preuve 6motionnelle
trbs intense, et-

M' MILNE: Q. Oui?
R. Et il serait donc dans un 6tat de trbs grande

agitation 6motionnelle.

Q. Puis-je dire qu'il serait tris vuln6rable?

R. Oui.
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Q. To suggestion?
A. Vulnerable to suggestion, yes.

Q. To the extent of almost an irresistible position at
that time?

A. Under these particular circumstances, there would
be a very strong impulsion to unburden himself,
yes.

Q. And this would be the result of the inducements
made by the questioner, is that correct?

A. I suppose you could call them inducements, plead-
ings. I take it when you use the term "induce-
ments", you are using it in the sense of a promise
of some sort?

THE COURT: Contractual sense.
MR. MILNE: Q. Contractual sense?

THE COURT: I will give you something if you do
something for me.

A. Not in that sense, my lord.

Counsel for the defence referred to the resump-
tion of questioning by Sergeant Proke following
the second monologue, that is to the second state-
ment, and ventured the opinion that the material
was revealed while Horvath "was still under a
considerable degree of emotional stress":

Q.
A.

An hypnotic state?
No, because I think I said earlier, in my opinion,
at the point where Staff Sergeant Proke re-entered
the room and began to question him again, that
had the effect of, in a colloquial sense, bringing
him out of it. Now, one must remember this was a
very light hypnotic state, but the effect of a
change of-change of the situation, the re-entry of
another individual into the room, the re-com-
mencement of conversation between the two, in
my opinion had the effect of removing whatever
degree of hypnotic state existed up to that point,
and so my opinion is that the material which he
gave to the interrogator, as recorded on page 59,
[that is in the course of the second statement] was
given in a state of full consciousness and
awareness.

The last question and answer of the cross-exami-
nation by Counsel for the defence were as follows:

Q. Doctor, one more question. Is a person in any
hypnotic state more susceptible to the power of
suggestion than he would be normally?

Q. Aux suggestions?
R. Vulnerable aux suggestions, oui.

Q. Au point d'6tre irr6sistiblement entrain6 A ce
moment-lA?

R. Dans ces circonstances particulibres, il serait forte-
ment pouss6 A s'6pancher, oui.

Q. Et cela serait dfi aux incitations de l'interrogateur,
est-ce exact?

R. Je pr6sume que vous pouvez appeler cela des
incitations, des supplications. Dois-je comprendre
que vous utilisez le terme aincitationso dans le sens
de promesse de quelque nature?

LA COUR: Au sens contractuel.
Me MILNE: Q. Au sens contractuel?
LA COUR: Donnant, donnant.

R. Pas dans ce sens-la, votre Seigneurie.

L'avocat de la d6fense a fait 6tat de la reprise de
l'interrogatoire par le sergent Proke aprds le
deuxibme monologue, c'est-A-dire la deuxime
d~claration, et a avanc6 que les r6v6lations ont 6t6
faites alors qu'Horvath [TRADUCTION] w6tait
encore sous le coup d'un tras grand stress
6motionneh):

[TRADUCTION] Q. Un 6tat d'hypnose?
R. Non, parce que, je crois que je l'ai d6ja dit, A mon

avis, au moment oa le sergent d'6tat-major Proke
est entr6 A nouveau dans la pi~ce et a recommenc6
A l'interroger, il est alors, au sens familier du
terme, sorti de son 6tat d'hypnose. On doit se
rappeler qu'il s'agissait d'un 6tat d'hypnose tras
16gbre, mais l'effet d'un changement de-change-
ment de situation, I'entr6e d'une autre personne
dans la pi~ce, la reprise de la conversation, a eu
pour effet, A mon avis, de faire disparaitre l'6tat
d'hypnose oA il se trouvait A ce moment, et je
pense que les renseignements donn6s A l'interroga-
teur, qui sont transcrits A la p. 59 [c'est-A-dire au
cours de la deuxiame d&laration] l'ont 6t6 en
pleine conscience et connaissance de cause.

Voici la dernibre question pos6e par l'avocat de
la d6fense en contre-interrogatoire et la r6ponse
donn6e.

[TRADUCTION] Q. Une dernibre question, docteur. Une
personne en 6tat d'hypnose est-elle plus sensible au
pouvoir de suggestion qu'elle ne le serait
normalement?
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A. Yes. R. Oui.

The last part of Dr. Stephenson's interrogation
was by the Court:

Q. Is there any similarity between being in a light
state of hypnosis and being drunk?

A. No, my lord.

THE COURT: There is no similarity?
A. No, no, there really isn't. Being drunk is simply a

state of reduced inhibition, and light state of
hypnosis is much more complex than that.

Staff Sergeant Proke testified that he had not
attempted to hypnotize Horvath; he had attended
lectures by psychiatrists who used hypnosis and he
was aware of what could be done through hypnosis
but he had never himself studied it or attempted to
practise it.

The defence called no evidence on the voir dire.

II-JUDGMENTS OF THE COURTS BELOW

The learned trial judge ruled that the first
statement was inadmissible because it had been
"obtained in an atmosphere of oppression which
may have spilled over, in the accused's mind, to an
atmosphere of threat". The Crown did not appeal
from that ruling.

In the course of argument, the learned trial
judge expressed the view that the second statement
was not tainted by the first. He said that if it was
tainted, it was "tainted from within", not by the
first interview with R.C.M.P. members Delwisch
and Charlton.

The trial judge finally ruled the second state-
ment inadmissible apart from any relationship
with the first statement, because of the factor of
hypnosis:
Now, as to the interrogation by Staff Proke, there was
no overt inducement used in the interview, no overt
threat used.

Had Dr. Stephenson not given the evidence of an
hypnotic state, I would have with some misgivings, have
admitted this statement. It is the accumulation of all the
factors, and I have dealt with those, plus the factor of

La Cour a clos l'interrogatoire du D' Stephen-
son:

[TRADUCTION] Q. Existe-t-il une ressemblance entre
un 6tat d'hypnose 16gbre et I'6tat d'ivresse?

R. Non, votre Seigneurie.

LA COUR: 11 n'y a aucune ressemblance?
R. Non, non, il n'y en a vraiment pas. L'ivresse est

simplement un 6tat oia les inhibitions sont r6duites
alors qu'un 6tat d'hypnose 16gire est beaucoup
plus complexe que cela.

Le sergent d'6tat-major Proke a temoign6 qu'il
n'avait pas essay6 d'hypnotiser Horvath; il a suivi
des cours donn~s par des psychiatres qui utilisent
I'hypnose, et en connaissait les possibilit6s, mais il
ne l'a jamais 6tudi6e ni n'a jamais essay6 d'y avoir
recours.

La d6fense n'a pr6sent6 aucune preuve au voir
dire.

II-LES JUGEMENTS DES COURS D'INSTANCE

INFERIEURE

Le savant juge du procks a d6cid6 que la pre-
mire ddclaration n'6tait pas recevable parce
qu'elle avait 6t6 [TRADUCTION] obtenue dans une
atmosphdre d'oppression que l'accus6 a pu associer
dans son esprit A une atmosphere de menaceso. Le
ministbre public n'a pas interjet6 appel de cette
d6cision.

Au cours du d6bat, le savant juge du procks a
affirm6 qu'd son avis, la deuxibme diclaration
n'6tait pas viciee par la premibre. II a dit que si
elle l'6tait, c'6tait wintrins6quement, non A cause
du premier interrogatoire men6 par les agents
Delwisch et Charlton de la G.R.C.

En d6finitive, le juge du procks a d6cid6 que la
deuxime dclaration 6tait irrecevable, ind6pen-
damment de la premibre, A cause du facteur de
l'hypnose:
[TRADUCTION] En ce qui concerne l'interrogatoire du
sergent Proke, il n'y a eu, pendant I'entretien, ni incita-
tion ni menace manifestes.

Si Ie t6moignage du D, Stephenson n'avait pas 6tabli
un 6tat d'hypnose, j'aurais, avec quelque appr6hension,
admis cette d6claration. L'accumulation de tous les fac-
teurs que j'ai examin6s, plus l'6tat d'hypnose du sujet
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the subject having been, for a sizeable part of the
interview, in an hypnotic state immediately before the
confession came out, that have caused me to reject the
statement. This ruling is given with very real regret that
police work as skilful as this should end in frustration of
its purpose.

Neither counsel was able to give me any case dealing
with hypnotism occurring during a police interrogation.
It is the factor of hypnotism which has tipped the
balance against admission in this case. It is not neces-
sary to deal with the relationship, if any, between the
first and second statements, because both statements are
rejected on their internal content, regardless of any
relationship that the first may have had to the second.

As for the third statement, it was ruled out
because it flew directly from the second statement
and was vitiated by the same factor:

THE COURT: Well, I think you reached the conclu-
sion-you see, at the end of the Proke interview,
Proke then says would you now say to two other
officers-by the way, the same two that have
examined the lad in the early hours of the morn-
ing-would you now say to them what you have
just said to me. Of course, if the obtaining of the
second statement is defective, the third statement
is only a projection of the second. He was-I use
the vernacular-he was dead by the time he fin-
ished the second statement. He had made the
admission and confessed, so then, of course, he
could hardly say, 'No, I just confessed to you, but
I won't say the same thing to somebody else, 'so
the third statement falls because of it is founded so
much on the second'. Now, the third is a written
statement?

MR. SHANTZ: Indeed it is.

THE COURT: That must fall, too. It falls with the
second, from which it directly flows. If follows
naturally on, is a culmination of the second. If the
second is defective, the third cannot stand.

The British Columbia Court of Appeal held that
the second and third statements were admissible.
McFarlane J.A., speaking for himself and McLean
and Bull JJ.A., relied upon Ibrahim v. The King'",
among other authorities, and upon Viscount Sum-
ner's often quoted words (at p. 609):

15 [1914] A.C. 599.

pendant une partie appr6ciable de l'entretien et immb-
diatement avant de passer aux aveux, me font rejeter la
d6claration. Je regrette sinchrement que cette d6cision
ait pour effet d'annihiler un travail policier accompli
avec tant d'adresse.

Aucun avocat n'a pu me citer un arrt portant sur
l'utilisation de I'hypnose pendant un interrogatoire poli-
cier. En l'esp6ce, c'est le role jou6 par l'hypnotisme qui a
fait pencher la balance en faveur du rejet de la d6clara-
tion. Il n'est pas n6cessaire d'examiner le lien qui peut
exister entre la premibre et la deuxibme d6claration
parce que les deux sont rejetbes en raison de leur
contenu, ind6pendamment du lien qui a pu unir la
deuxibme A la premibre.

La troisibme d~claration a 6t 6cart6e parce
qu'elle d6coulait directement de la deuxiame et
qu'elle 6tait vicibe par le m8me facteur:

[TRADUCTION] LA COUR: Je pense que vous 8tes
arriv6s A la conclusion-vous voyez, A la fin de
l'entretien, Proke lui a alors demand6 s'il serait
pret A dire A deux autres agents-d'ailleurs il
s'agissait de ceux qui avaient interrog6 le jeune
homme trbs tit le matin mime-s'il serait pret A
leur r6p6ter ce qu'il venait de lui dire. Si la fagon
d'obtenir la deuxibme d6claration est vici6e, la
troisibme d6claration n'est qu'une projection de la
deuxibme. Pour utiliser une expression courante, il
6tait fichu aprbs la deuxidme d6claration. II 6tait
pass6 aux aveux et pouvait difficilement dire eje
viens d'avouer mais je ne dirai pas la m8me chose
A un autre, de sorte que la troisibme d6claration
doit 6tre rejet6e parce qu'elle est essentiellement
fond6e sur la deuxiAme. La troisibme d6claration
est 6crite?

Me SHANTZ: Oui, bien sfir.

LA COUR: Elle doit 8tre rejet6e 6galement, avec la
deuxibme dont elle 6coule directement. Elle en est
la suite naturelle, elle en est l'aboutissement. Si la
deuxibme est vici6e, la troisibme ne peut 8tre
valide.

La Cour d'appel de la Colombie-Britannique a
jug6 les deuxime et troisibme dclarations rece-
vables. Le juge McFarlane, parlant en son nom et
aux noms des juges McLean et Bull, s'est fond6
notamment sur l'arr8t Ibrahim v. The King'", et
sur cette citation bien connue du vicomte Sumner
(A la p. 609):

1s [1914] A.C. 599.
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It has long been established as a positive rule of
English criminal law, that no statement by an accused is
admissible in evidence against him unless it is shewn by
the prosecution to have been a voluntary statement, in
the sense that it has not been obtained from him either
by fear of prejudice or hope of advantage exercised or
held out by a person in authority.

McFarlane J.A. concluded his reasons for judg-
ment as follows:
... the evidence is clear that the statements were not
obtained by hope of advantage or fear of prejudice
exercised, held out or inspired, by a person in authority.

The question whether any weight should be attached to
confessions made in the circumstances which I have
described is a question for the jury, and not a question
for the judge, in my opinion. The judge exceeded the
scope of the functions which the law gives to him and I
am afraid invaded the field of the jury.
In those circumstances the error is one of very consider-
able substance, and it is my opinion that this appeal
must be allowed, the acquittal set aside, and a new trial
ordered.

In my respectful opinion, it was the trial judge,
Gould J., who was right in ruling Horvath's second
and third statements inadmissible.

III-LACK OF CONSENT TO HYPNOSIS

Horvath's state of hypnosis began at some point
in time after his first monologue while he was
being interrogated by Sergeant Proke; he remained
in that state until Sergeant Proke re-entered the
interrogation room at the end of the second mono-
logue. Following the first monologue, the inter-
rogator sensed that Horvath was more vulnerable
and his manner and voice took on an hypnotic
quality to which Horvath did in fact respond by
slipping into a state of light hypnosis.

The conclusion is clear in my opinion that this
was induced hypnosis in the sense that Sergeant
Proke was instrumental in bringing it about, albeit
unwittingly.

There is no evidence that Horvath was aware he
was about to undergo hypnosis and that he had
agreed to be put in that state. What evidence there
is indicates the contrary: although Horvath had

[TRADUCTION] C'est une r~gle formelle du droit cri-
minel anglais depuis longtemps 6tablie qu'aucune d6cla-
ration d'un accusE n'est recevable contre lui i titre de
preuve, A moms que l'accusation ne prouve qu'il s'agit
d'une d6claration volontaire, c'est-A-dire qui n'a pas 6t6
obtenue par crainte d'un pr6judice ou dans l'espoir d'un
avantage dispens6s ou promis par une personne ayant
autorit6.

Le juge McFarlane a conclu ses motifs de juge-
ment en ces termes:
[TRADUCTION] ... la preuve montre clairement que les
d6clarations n'ont pas 6t6 faites dans I'espoir d'un avan-
tage ni par crainte d'un pr6judice dispenses, promis ou
inspir6s par une personne ayant autorit6.
La question de savoir si l'on doit reconnaltre un certain
poids aux aveux faits dans les circonstances que j'ai
d6crites, rel~ve, A mon avis, du jury et non du juge. Le
juge a outre-pass6 la comp6tence que lui accorde la loi et
il a empift6, je le crains, sur celle du jury.

Dans ces circonstances, il s'agit d'une erreur s6rieuse et
je suis d'avis d'accueillir le pr6sent appel, d'infirmer le
verdict d'acquittement et d'ordonner un nouveau procks.

Avec 6gards, j'estime que le juge du procks, le
juge Gould, a jug6 A bon droit que les deuxime et
troisibme ddclarations d'Horvath 6taient irreceva-
bles.

III-DFAUT DE CONSENTIR A L'HYPNOSE

Horvath est tomb6 dans un 6tat d'hypnose aprds
le premier monologue, alors qu'il 6tait interrog6
par le sergent Proke. Son 6tat a dur6 jusqu'A ce
que ce dernier entre A nouveau dans la salle d'in-
terrogatoire A la fin du deuxibme monologue.
Aprbs le premier monologue, l'interrogateur a
senti qu'Horvath 6tait plus vuln6rable et son atti-
tude et sa voix se sont charg6es d'un pouvoir
hypnotique auquel Horvath a effectivement r6agi
en glissant dans un 6tat d'hypnose 16gbre.

Il est clair, A mon avis, qu'il s'agit d'une hypnose
provoqube en ce sens que le sergent Proke a contri-
bu6 A la faire naitre, quoique sans le vouloir.

Aucune preuve n'6tablit qu'Horvath savait qu'il
allait 8tre plong6 dans un 6tat d'hypnose ni qu'il y
avait consenti. La preuve d6montre m8me le con-
traire: mime si Horvath a lui-m8me parl6 d'hyp-
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himself mentioned hypnosis, it was hypnosis at the
hands of a psychiatrist, not hypnosis by Sergeant
Proke; furthermore, Horvath had just refused to
participate in two other special forms of interroga-
tion, a polygraph test and a narcoanalysis treat-
ment; these forms of interrogation, together with
induced hypnosis, present certain elements of
artificiality, technicality and external intervention
which are somewhat out of the ordinary and they
should never be used without the subject's full and
unequivocal consent. Yet, Horvath found himself
submitted without his consent to such a special
form of interrogation and, in the course of his
second monologue and while under hypnosis, made
an inculpatory statement which unlatched the
others.

In my view, the use of hypnosis by Sergeant
Proke in those circumstances would have been
highly improper had it not been inadvertent. But
this inadvertence did not remove the objective
element of moral violence involved in the process
nor did it alter the impact on Horvath's mind.

IV-INVOLUNTARINESS OF STATEMENT MADE

UNDER HYPNOSIS

Dr. Stephenson's expert opinion was uncon-
tradicted. He was described by the learned trial
judge as a respected and well-known practioner
whose evidence was impeccable as to credibility.
We are bound by these findings. On the other
hand, it was not for the expert but for the trial
judge to decide whether Horvath's statements were
free and voluntary and therefore admissible. Also,
and as is understandable in a subject as complex as
hypnosis, Dr. Stephenson's testimony is not so free
from ambiguity and even contradiction with
respect to voluntariness that it does not call for
interpretation.

I propose to summarize what I understand to be
the essence of Dr. Stephenson's testimony and
draw my own conclusions; this summary should be
read in context however and I refer to those parts
of the evidence quoted above.

While under hypnosis, Horvath was not uncon-
scious or incapable to communicate with his envi-

nose, c'6tait d'une hypnose provoqu6e par un psy-
chiatre, et non d'une hypnose due au sergent
Proke; en outre, Horvath venait de refuser de se
soumettre A deux autres modes sp6ciaux d'interro-
gatoire, le d6tecteur de mensonges et la narcoana-
lyse; ces modes d'interrogatoire, comme l'hypnose
provoqu6e, comportent une part d'616ments artifi-
ciels, de technicit6 et d'intervention externe qui
sortent de I'ordinaire. Il ne faut jamais les utiliser
sans le consentement clair et sans r6serve du sujet.
Cependant, Horvath a 6t6 soumis A un tel mode
d'interrogatoire sans y avoir consenti et c'est au
cours de son deuxibme monologue, alors qu'il 6tait
sous hypnose, qu'il a fait la d6claration incrimi-
nante qui a ouvert la porte A toutes les autres.

A mon avis, I'usage de l'hypnose par le sergent
Proke aurait &6, dans ces circonstances, tout a fait
abusif s'il n'y avait pas eu recours par m6garde.
Mais qu'il 'ait fait par m6garde ne fait pas dispa-
raitre l'616ment objectif de violence morale de ce
processus et ne modifie pas l'impact qu'il a eu sur
l'esprit d'Horvath.

IV-LA DtCLARATION FAITE SOUS HYPNOSE EST

EXTORQUEE

Le t6moignage d'expert du Dr Stephenson n'a
pas 6t6 contredit. Le savant juge du proc6s l'a
pr6sent6 comme un praticien respect6 et bien
connu dont le t6moignage 6tait inattaquable quant
A la cr6dibilit6. Nous sommes li6s par ces conclu-
sions. Par contre, il incombait au juge du procks et
non A l'expert de d6cider si les d6clarations d'Hor-
vath 6taient libres et volontaires et donc receva-
bles. En outre, comme c'est souvent le cas pour un
sujet aussi complexe que l'hypnose, le t6moignage
du Dr Stephenson n'est pas exempt d'ambigut6s ni
m8me de contradictions quant au caractbre volon-
taire des d6clarations, et peut 8tre sujet A
interpr6tation.

Je me propose donc de r6sumer ce que je crois
8tre l'essence du tbmoignage du Dr Stephenson et
d'en tirer mes propres conclusions. Comme ce
r6sum6 doit 6tre lu en contexte, je renvoie aux
extraits pr6cit6s de son t6moignage.

Sous hypnose, Horvath n'6tait pas inconscient ni
incapable de communiquer avec son entourage,

422 HORVATH V. THE QUEEN Beetz J. [1979] 2 S.C.R.



[1979] 2 R.C.S. HORVATH C. LA REINE Le Juge Beetz 423

ronment but he was in a sort of dreamy state of
altered consciousness; he could not be forced to do
or say anything to which he had not already given
tacit consent; but he was not either in a state of
full consciousness and awareness; he was not pre-
senting a normal defence against his accusers; nor
was he in full and voluntary control or possession
of his faculties. Horvath's hysterical amnesia or
repression of the memory that he had killed his
mother had been involuntary but he also had a
strong basic wish to unburden himself and was
ambivalent about it. Once he had become con-
scious of the painful material through hypnosis
and because of the interrogator's almost irresist-
ible appeal to unburden himself, the telling of it
was essentially a voluntary act although he was in
a light hypnotic state up to the end of the second
monologue. There was no reason to doubt that
what Horvath said under hypnosis was the truth as
he then knew it although he was more susceptible
to the power of suggestion than he would normally
be. There is no similarity between a state of light
hypnosis and drunkenness. Narcoanalysis pro-
duced through the use of sodium amytal is distinct
from hypnosis but (as it seems) not to the point of
a total absence of similarity; under narcoanalysis,
emotional controls are less inhibited than they are
in a fully conscious state and the subject is assisted
to say what he was not able to say voluntarily
because of the emotional intensity of it. The long
interview by Sergeant Proke was not exactly com-
parable to an amytal interview but, having regard
to the overall effect of the interview and the
reaction of the subject, "a shot of Sergeant Proke"
was essentially the same as a shot of the truth
serum.

Dr. Stephenson's use of the words "voluntary"
and "involuntary" is rather confusing to me and it
may be that he used them in some psychiatric or
medical sense rather than in their ordinary or legal
sense. According to Dr. Stephenson, Horvath's
"initial denial was based on involuntary repression
of the painful material". Hypnosis had enabled
him to recall the painful memory. "Therefore,
when the painful material becomes conscious, his
telling of it is essentially a voluntary act, even
though there is a strong possibility that he was in a

mais il 6tait dans une sorte d'6tat de r&ve oAi sa
conscience 6tait alt6r6e; on ne pouvait le contrain-
dre A faire ou A dire une chose s'il n'y avait pas
d6jA consenti tacitement, mais il n'6tait pas non
plus dans un 6tat de pleine conscience; il n'opposait
pas A ses accusateurs une r6sistance normale; il
n'avait pas le contr8le ni la pleine possession de ses
facult6s. L'amn6sie hystbrique d'Horvath ou le
refoulement du souvenir d'avoir tu6 sa mere 6tait
involontaire, mais il d6sirait 6galement s'6pancher
et il 6tait partag6 sur ce point. Quant I'hypnose lui
a fait reprendre conscience des 616ments doulou-
reux et quand l'interrogateur l'a presque irr6sisti-
blement entrain6 A s'6pancher, les r6v6lations qu'il
a faites 6taient essentiellement volontaires bien
qu'il ffit dans un 6tat d'hypnose 16gbre jusqu'A la
fin du deuxibme monologue. Rien ne nous permet
de mettre en doute que les propos d'Horvath en
6tat d'hypnose 6taient la v6rit6 telle qu'il la perce-
vait, mime s'il 6tait plus sensible que normalement
au pouvoir de suggestion. Il n'y a aucune ressem-
blance entre un 6tat de 16gbre hypnose et l'ivresse.
La narcoanalyse, provoqu6e par l'utilisation de
l'amytal de sodium, est distincte de l'hypnose, mais
(semble-t-il) pas au point de n'avoir aucune res-
semblance; sous l'effet de la narcoanalyse, les con-
tr6les 6motionnels sont moins inhib6s que lorsque
le sujet est tout A fait conscient et on aide ce
dernier A dire ce qu'il ne peut dire volontairement
A cause de la tension 6motionnelle. Le long interro-
gatoire du sergent Proke ne se compare pas exacte-
ment A un entretien sous l'effet de l'amytal mais,
compte tenu de l'effet global de l'entretien et de la
r6action du sujet, aune dose de sergent Prokes
6quivaut essentiellement A une dose de s6rum de
v6rit6.

L'usage que fait le Dr Stephenson des mots
"volontaire" et "involontaire" me d6route, mais
c'est peut-8tre parce qu'il les utilise selon le sens
qu'ils ont en psychiatrie ou en m6decine, plut6t
que dans leur sens courant ou juridique. Selon le
Dr Stephenson, le premier refus d'Horvath [TRA-
DUCTION] K6tait command6 par un refoulement
involontaire d'616ments douloureuxv. GrAce A
l'hypnose, il a pu se rappeler le souvenir doulou-
reux. [TRADUCTION] ((En consiquence, lorsque les
616ments douloureux deviennent conscients, son
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light hypnotic state up to the end of the second
monologue".

I hope I do not distort Dr. Stephenson's testimo-
ny but what he said apparently amounts to this: it
was hypnosis which has rendered possible the pas-
sage from involuntariness to voluntariness or
which had caused the emergence of voluntariness
together with the recall of a repressed memory. I
find this paradoxical to say the least given the fact
that, while under hypnosis, Horvath was in a
dreamy state of altered consciousness, not in full
and voluntary control or possession of his faculties,
labouring under extreme emotional turmoil, great-
ly vulnerable to suggestion and to an appeal to
unburden himself which was almost irresistible
and which in fact was not resisted. Horvath had
been ambivalent about the telling of the inculpato-
ry material. Yet he had resolved the ambivalence
and begun to speak while he was still under the
spell.

In my opinion, nothing that Horvath said under
hypnosis was voluntary in the legal sense.

In typical legal fashion, the test of voluntariness
is expressed negatively in the Ibrahim rule by
reference to instances of involuntariness: a state-
ment obtained by hope of advantage, (a promise),
or fear of prejudice, (a threat), exercised, held out
or inspired by a person in authority, is involuntary
in the eyes of the law.

The question arises as to whether the enumera-
tion in the rule of instances of involuntariness is a
limitative one.

It cannot be limitative since the rule is a judge-
made rule and anything said by a judge beyond
what is necessary to decide the issue is obiter.
Furthermore, the principle which inspires the rule
remains a positive one; it is the principle of volun-
tariness. The principle always governs and may
justify an extension of the rule to situations where
involuntariness has been caused otherwise than by
promises, threats, hope or fear, if it is felt that
other causes are as coercive as promises or threats,

r6cit est essentiellement un acte volontaire, m8me
s'il est parfaitement possible qu'il ait 6t6 dans un
6tat d'hypnose 16g6re jusqu'A la fin du deuxidme
monologues.

J'espbre ne pas fausser le t6moignage du Dr
Stephenson en le r6sumant de la fagon suivante:
c'est I'hypnose qui a permis le passage de l'involon-
taire au volontaire, ou a provoqu6 la manifestation
de la volont6 avec le rappel d'un souvenir refoul6.
Je trouve cela pour le moins paradoxal 6tant donn6
que, sous hypnose, Horvath 6tait dans un 6tat de
rave oi sa conscience 6tait altbrbe, qu'il n'6tait pas
en pleine possession de ses facultbs, qu'il 6tait en
outre aux prises avec une extreme agitation 6mo-
tionnelle, trbs vuln6rable A la suggestion et A l'invi-
tation presque irr6sistible A s'6pancher A laquelle,
en fait, il n'a pas r6sist6. Horvath 6tait partag6
quant au r6cit des renseignements incriminants,
mais a r6solu ce dilemme et a commence A parler
alors qu'il 6tait encore sous hypnose.

A mon avis, rien de ce qu'Horvath a dit sous
hypnose n'est volontaire au sens juridique du
terme.

D'une fagon typiquement juridique, le critbre du
caractbre volontaire est d6fini dans l'arrt Ibrahim
par ses contraires, par renvoi A des cas de d6clara-
tions extorqu6es: une d6claration obtenue dans
l'espoir d'un avantage (une promesse), ou la
crainte d'un pr6judice (une menace), dispenses ou
promis par une personne ayant autorit6, est extor-
qu6e aux yeux de la loi.

Il faut alors se demander si cette 6num6ration
des cas de d6claration extorqu6es est restrictive.

Elle ne peut 8tre restrictive puisque la r6gle
prend sa source dans la jurisprudence et que les
propos d'un juge sur un point qu'il ne lui est pas
n~cessaire de trancher constituent un obiter. En
outre, le principe qui a inspir6 la r~gle est positif;
c'est le principe du caractbre volontaire. Ce prin-
cipe vaut dans tous les cas et peut justifier l'exten-
sion de la rbgle aux cas oa l'extorsion d'une d6cla-
ration a une autre cause que les promesses, les
menaces, I'espoir ou la crainte, si l'on estime que
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hope or fear and serious enough to bring the
principle into play.

In my view, the principle behind the rule justi-
fies that the rule be extended to cover the circum-
stances of the case at bar.

It does not take much of a promise or a threat to
render a confession inadmissible and it is certainly
not required that the hope of advantage or fear of
prejudice raised by the promise or the threat be
almost irresistible. It seems to me that if a mere
threat or a mere promise are considered to have
such an impact on mind and will as to render
involuntary the confession of an accused who is not
under induced hypnosis, whose state of conscious-
ness has not been altered, who is in full and
voluntary control and possession of his faculties
and who is therefore quite capable to resist sugges-
tion, then Horvath's statement made under hypno-
sis in the circumstances described above was a
fortiori involuntary even though the cause of
involuntariness was neither hope of advantage nor
fear of prejudice.

The statement was involuntary because Ser-
geant Proke, a person in authority, had been
instrumental in bringing about the state of hypno-
sis and had made an appeal to speak which, given
this abnormal state, was almost irresistible.

Furthermore, voluntariness implies an aware-
ness of what is at stake in making a statement to a
person in authority. This is the reason for the
customary police warning. Horvath was in control
of his faculties when Sergeant Proke cautioned
him at the beginning of the interview but, under
hypnosis, he ceased to be in a state of full con-
sciousness and awareness. His awareness of what
was at stake in making any statement is very much
a matter of doubt.

Finally, voluntariness is incompatible not only
with promises and threats, but with actual vio-
lence. Had Horvath made a statement while under
the influence of an amytal injection administered
without his consent, the statement would have
been inadmissible because of the assault and, pre-
sumably, because also of the effect of the injection
on his mind. There was no physical violence in the

d'autres causes ont un effet aussi coercitif que les
promesses ou les menaces, I'espoir ou la crainte et
sont assez graves pour faire jouer le principe.

A mon avis, le principe qui sous-tend la r6gle
justifie son application aux circonstances de la
pr6sente espbce.

II faut peu de choses, en termes de promesses ou
de menaces, pour rendre des aveux irrecevables et
il n'est certainement pas necessaire que l'espoir
d'un avantage ou la crainte d'un pr6judice engen-
dr6s par la promesse ou la menace soient presque
irr6sistibles. A mon avis, si une simple menace ou
une simple promesse peut avoir sur l'esprit et la
volont6 un impact tel que l'on considbre comme
extorqu6s les aveux d'un accuse qui n'est pas sous
hypnose provoqu6e, dont l'6tat de conscience n'a
pas 6t6 alt6r6, qui a le contr6le et la pleine posses-
sion de ses facult6s et qui est donc capable de
r6sister A la suggestion, alors la declaration d'Hor-
vath faite sous hypnose dans les circonstances
d6crites pr6c6demment est a fortiori extorqube,
m~me si elle n'a pas 6t6 amenbe par l'espoir d'un
avantage ou la crainte d'un pr6judice.

La d6claration est extorqu6e parce que le ser-
gent Proke, une personne ayant autorit6, a contri-
bu6 A provoquer l'6tat d'hypnose et a invit6 l'ac-
cus6 A parler d'une fagon qui, 6tant donn6 sont 6tat
anormal, 6tait presque irr6sistible.

En outre, le caractbre volontaire suppose une
connaissance de ce qui est en jeu lorsqu'on fait une
d6claration a une personne ayant autorit6. C'est la
raison d'8tre de la mise en garde habituelle des
policiers. Horvath se dominait lorsque le sergent
Proke l'a mis en garde au d6but de l'entretien,
mais, sous hypnose, il n'6tait plus totalement cons-
cient. On peut douter qu'il ait eu conscience de ce
qu'impliquait une d6claration.

En dernier lieu, le caractbre volontaire est
incompatible non seulement avec les promesses et
les menaces, mais avec la violence r6elle. Si Hor-
vath avait fait une d6claration alors qu'il 6tait sous
l'effet d'une injection d'amytal administr6e sans
son consentement, la d6claration aurait 6t6 irrece-
vable pour voies de fait et 6ventuellement en raison
de l'effet de l'amytal sur son esprit. Il n'y a eu en
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case at bar. There is not even any evidence of
bodily contact between Horvath and Sergeant
Proke. But through the use of an interrogation
technique involving certain physical elements such
as an hypnotic quality of voice and manner, a
police officer has gained unconsented access to
what in a human being is of the utmost privacy,
the privacy of his own mind. As I have already
indicated, it is my view that this was a form of
violence or intrusion of a moral or mental nature,
more subtle than visible violence, but not less
efficient in the result than an amytal injection
administered by force.

I feel that I am not precluded from reaching my
conclusions by any of the leading authorities. The
rule in Ibrahim was adopted and followed by this
Court in Prosko v. The King 6; Boudreau v. The
King 7 and The Queen v. Fitton 1. It is true also
that in Fitton this Court declined to broaden the
rule of exclusion stated by Viscount Sumner in
Ibrahim. But Fitton must be read in the light of
the facts of that case which had nothing to do with
hypnosis anymore that the facts in Ibrahim,
Prosko and Boudreau. The highly exceptional
nature of a confession made under hypnosis was
never considered in any of those cases. Nor do I
understand Fitton to mean that the rule in
Ibrahim ought to be construed as a statutory
enactment: no judge-made rule, however
authoritative and deserving of respect could ever
have such an effect nor give such an effect to
another judge-made rule. For the reasons stated
above, unconsented hypnosis induced by a person
in authority ought in my view to be added to the
motives of exclusion mentioned in Ibrahim for it is
covered by the principle which inspired the rule;
the wording of the rule could not exhaust the
fecundity of the principle.

As for judicial authorities dealing specifically
with hypnosis, they are very few. I know of only
two reported Canadian cases. The more recent one
has no bearing on the case at bar: Regina v. Pitt 9

16(1922), 63 S.C.R. 226.
'7 [1949] S.C.R. 262.
18 [1956] S.C.R. 958.
1 (1967), 68 D.L.R. (2d) 513.

1'espbce aucune violence physique. Il n'y a m8me
aucune preuve de contact physique entre Horvath
et le sergent Proke. Mais en utilisant une techni-
que d'interrogatoire comportant certains 616ments
physiques comme le pouvoir hypnotique de la voix
et de l'attitude, un agent de police a eu acc6s, sans
consentement, A ce qui est le plus intime chez l'8tre
humain, l'intimit6 de son propre esprit. Comme je
l'ai d6jA indiqu6, ceci constitue A mon avis une
forme de violence ou d'intrusion morale ou men-
tale, plus subtile que la violence visible, mais dont
le r6sultat n'est pas moins efficace qu'une injection
d'amytal administr6e de force.

J'estime que les arr8ts faisant autorit6 ne sont
pas inconciliables avec mes conclusions. Cette
Cour a adopt6 et suivi la rbgle de l'arrt Ibrahim
dans les arr8ts Prosko c. Le Roi 16; Boudreau c. Le
Roi 1' et La Reine c. Fitton II. Il est 6galement vrai
que, dans l'arrt Fitton, cette Cour a refus6 d'6ten-
dre la ragle d'exclusion formul6e par le vicomte
Sumner dans l'arrt Ibrahim. Mais on doit inter-
pr6ter Fitton en fonction de ses faits qui n'ont rien
A voir avec l'hypnose, pas plus que les faits des
arr8ts Ibrahim, Prosko et Boudreau. La nature
trbs exceptionnelle d'un aveu fait sous hypnose n'a
jamais 6t6 6voquee dans ces arrats. Je ne crois pas
non plus que l'arr8t Fitton signifie que la r6gle de
l'arr8t Ibrahim doive 8tre interpr6t6e comme un
texte l6gislatif: aucune r6gle jurisprudentielle, si
autoris6e et digne de respect soit-elle, ne peut avoir
cet effet ni ne le reconnaitre A une autre r6gle
jurisprudentielle. Pour les motifs 6nonc6s pr6c6-
demment, I'hypnose provoquee sans consentement
par une personne ayant autorit6 devrait 8tre ajou-
t6e, A mon avis, aux motifs d'exclusion mentionn6s
dans l'arrt Ibrahim, parce que le principe qui a
suscit6 la r~gle, s'y applique; I'6nonc6 de la r6gle
ne peut 6puiser toutes les applications du principe.

Trbs peu de d6cisions traitent pr6cis6ment de
l'hypnose. Je ne connais que deux d6cisions cana-
diennes publi6s. La plus r6cente n'a aucun rapport
avec la pr6sente affaire: Regina v. Pitt 19 La plus

16 (1922), 63 R.C.S. 226.
'7 [1949] R.C.S. 262.
18 [19561 R.C.S. 958.
19 (1967), 68 D.L.R. (2d) 513.
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The earlier case of Rex v. Booher20 is more to the
point although it involves post-hypnotic suggestion:
a confession made to a detective was excluded
because the Crown had failed to discharge the
onus that the accused was not under the influence
of mental suggestion exercised by a "criminolo-
gist" retained by the Crown, who claimed to have
hypnotic powers and who had paid several visits to
the accused for the purpose of obtaining a
confession.

In the United States, cases having to do with
narcoanalysis are somewhat less rare than those
related to hypnosis and the general tendency is
against admissibility. Robert S. Spector and Teree
E. Foster, "Admissibility of hypnotic statements",
(1977) 38 Ohio State Law Journal 567; D. Keith
Lowter, "Should statements made during drug
interview be admissible into evidence in criminal
cases?", (1975) 7 U.W.L.A. Law Rev. 222. The
case of Leyra v. Denno2 l is of some interest
although the Supreme Court of the United States
did not actually confront the issue of hypnosis.

Horvath's second monologue being involuntary,
its impact on the second and third statements
must now be assessed.

V-TAINTING OF POST-HYPNOTIC STATEMENTS

In its factum, counsel for the Crown takes the
position that the second and third statements
which he seeks to have declared admissible were
not made under hypnosis.

The question is whether the second and third
statements were tainted by the circumstances
which preceded them and more particularly by the
involuntariness of the statement made under hyp-
nosis in the course of the second monologue.

The principle relating to the tainting of a second
statement by a first statement has thus been for-
mulated by Lord Parker C.J. in Regina v. Smith22,
at p. 41:

20 [1928] 4 D.L.R. 795.
2](1954), 347 U.S. 556.
22 [1959] 2 Q.B. 35.

ancienne, Rex v. Booher 20 est davantage perti-
nente bien qu'elle traite de suggestion cons6cutive
A l'hypnose: des aveux faits A un d6tective ont 6t6
6cart6s au motif que le ministbre public ne s'6tait
pas lib6r6 du fardeau de prouver que l'accus6
n'6tait pas sous l'effet de la suggestion mentale
d'un acriminologue*. Ce dernier, engag6 par le
minist~re public, pr6tendait avoir des pouvoirs
hypnotiques et avait rendu visite A l'accus6 A plu-
sieurs reprises dans le but d'obtenir des aveux.

Aux ttats-Unis, les affaires portant sur la nar-
coanalyse sont un peu moins rares que celles trai-
tant de l'hypnose et la tendance g6nbrale est au
rejet des d6clarations: Robert S. Spector and Teree
E. Foster, "Admissibility of hypnotic statements",
(1977) 38 Ohio State Law Journal 567; D. Keith
Lowter, "Should statements made during drug
interview be admissible into evidence in criminal
cases?", (1975) 7 U.W.L.A. Law Rev. 222. L'ar-
ret Leyra v. Denno21 prisente un certain int6rat
m~me si la Cour supreme des Etats-Unis n'a pas
r6ellement abord6 la question de l'hypnose.

Comme le deuxibme monologue d'Horvath lui a
6t6 extorqu6, il faut maintenant 6valuer son impact
sur la deuxime et la troisibme ddclarations.

V-LES DtCLARATIONS CONStCUTIVES A L'HYP-
NOSE SONT VICItES PAR CONTAMINATION

Dans son factum, le substitut pr6tend que les
deuxibme et troisibme d&carations qu'il cherche A
faire d6clarer recevables nont pas 6t6 faites sous
hypnose.

La question est de savoir si les deuxibme et
troisime ddclarations ont 6 vicibes par les cir-
constances qui les ont pr6c6d6es et plus particuli6-
rement par l'extorsion de la d6claration faite sous
hypnose au cours du deuxibme monologue.

Le principe relatif au cas d'une d6claration
vici6e par une d6claration antbrieure a 6t6 formul6
par le juge en chef lord Parker dans I'arret Regina
v. Smith 22 , A la p. 41:

20 [1928] 4 D.L.R. 795.
21 (1954), 347 U.S. 556.
22 [1959] 2 Q.B. 35.
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The court thinks that the principle to be deducted
from the cases is really this: that if the threat or promise
under which the first statement was made still persists
when the second statement is made, then it is inadmiss-
ible. Only if the time-limit between the two statements,
the circumstances existing at the time and the caution
are such that it can be said that the original threat or
inducement has been dissipated can the second state-
ment be admitted as a voluntary statement.

In that case, the second statement had been
given some nine hours after the first involuntary
statement, to a different person and after the
customary caution. It was held that the original
inducement had dissipated and the second state-
ment was admissible.

The Judicial Committee followed the same prin-
ciple without discussing it in Sparks v. The
Queen 23 , at p. 989. There the accused had made a
written confession after which he was allowed to
speak to his wife over the telephone his conversa-
tion being heard by the police. He thereafter
requested to be detained so as not to face his
family and friends. The Judicial Committee found
the written statement inadmissible and also ruled
against the admissibility of the telephone conversa-
tion and the request made to the police for the
considerations which had led to the exclusion of
the written statement.

In R. v. Williams24, the accused had made two
written statements, the first on June 7 and the
second, confirming the first, on July 18. The first
statement had been obtained by the promise of a
person in authority. Judge Rogers found the
second statement inadmissible, holding that the
effect of a promise is perhaps harder to dissipate
than that of a threat.

The principle has been applied in Canada by the
Ontario Court of Appeal in Regina v. Logue25.
The accused had signed a first involuntary state-
ment on March 16 and a second statement on
March 17. Kelly J.A. who delivered the unanimous

23 [1964] A.C. 964.
24 (1968), 52 Cr. App. R. 439.
25 [1969] 2 C.C.C. 346.

[TRADUCTION] La cour estime que le principe qui se
d6gage de la jurisprudence est en fait le suivant: si la
menace ou la promesse sous l'influence de laquelle la
premiere d6claration a 6t6 faite existe encore au moment
de la deuxibme, cette dernibre est irrecevable. C'est
seulement si l'intervalle entre les deux d6clarations, les
circonstances qui pr6valent A ce moment et la mise en
garde permettent de dire que la menace ou l'incitation
originale a disparu, que l'on peut admettre la deuxiame
d6claration en preuve en la qualifiant de volontaire.

Dans cet arrt-lIA, la deuxibme d6claration avait
6t6 faite environ neuf heures apr~s la premiere
d6claration extorqu6e, A une autre personne et
aprbs la mise en garde habituelle. On a jug6 que
l'incitation originale avait disparu, et que la
deuxibme d6claration 6tait recevable.

Le Comit6 judiciaire a suivi le mime principe
sans en discuter dans l'arrit Sparks v. The
Queen 23, A la p. 989. LA, l'accus6 avait fait des
aveux 6crits apr~s lesquels on lui avait permis de
parler au t6l6phone avec sa femme; la police 6cou-
tait la conversation. Par la suite, l'accus6 a
demand6 qu'on le d6tienne afin de ne pas avoir A
affronter sa famille et ses amis. Le Comit6 judi-
ciaire a jug6 que la d6claration 6crite 6tait irrece-
bable et, pour les m8mes motifs, a 6galement jug6
irrecevables la conversation t616phonique et la
demande faite aux policiers.

Dans R. v. Williams 24 F'accus6 avait fait deux
d6clarations 6crites, la premiere le 7 juin et la
seconde, qui confirmait la premiere, le 18 juillet.
La premibre avait 6t6 obtenue par suite d'une
promesse faite par une personne ayant autorit6. Le
juge Rogers a jug6 la seconde irrecevable estimant
que l'effet d'une promesse peut 6tre plus difficile A
dissiper que celui d'une menace.

Le principe a 6t6 appliqu6 au Canada par la
Cour d'appel de l'Ontario dans l'arr8t Regina v.
Logue 25. L'accus6 avait sign6 une premiere d6cla-
ration extorqube le 16 mars et une seconde le 17
mars. Le juge Kelly, qui a rendu le jugement

23 [1964] A.C. 964.
24 (1968), 52 Cr. App. R. 439.
25 [1969] 2 C.C.C. 346.
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judgment excluding them both said at p. 351:

If the questioned statements were made subsequent to
the making of a statement which was admissible there is
some weight to the contention that, having made a
voluntary statement, the accused would be disposed to
continue voluntarily giving information by way of state-
ments. But the converse does not hold. Subsequent
statements made after a statement which was made
under duress or by reason of inducements would not be
evidence of the voluntary nature of the earlier state-
ment. It might well be that the influence of the circum-
stances which made the earlier statement inadmissible
might have assisted to taint the subsequent statement
which, taken by itself, would appear to be voluntary.

The principle was taken for granted by three
members of this Court in Boudreau although they
did not agree on its application. Boudreau had
signed two written statements, the first on a Tues-
day and the second on the following Thursday.
The first was found by the majority to be admis-
sible although it had not been preceded by the
usual warning. Rinfret C.J. and Taschereau J. (as
he then was), who concurred in the result, did not
agree with the majority that the first statement
was inculpatory. They also expressed the view, in
an obiter dictum, that the first statement had not
influenced the second. Estey J. dissenting, held
both statements inadmissible, the second because
it had been influenced by the first. While Estey J.
was in dissent, his views on tainting were not
contradicted by the majority and the disagreement
of Rinfret C.J. and Taschereau J. on this point was
clearly not a disagreement in principle but on the
application of the principle to the facts of the case,
a matter which they did not discuss in any detail.
Among the factors which Estey J. took into con-
sideration with respect to tainting were the connec-
tion between the two statements, the fact that the
accused's mind had been directed to the first state-
ment, and the fact that the same police officers
had been present on each occasion.

One or more of these factors are mentioned in
the cases dealing with tainting, but of all the
factors, the interval of time between the two state-
ments is of prime importance.

unanime de la Cour d'appel les excluant toutes les
deux, a dit (A la p. 351):

[TRADUCTION] Si les d6clarations contest6es suivent
une d6claration admissible, il est d6fendable de dire
qu'aprbs une d6claration volontaire, I'accus6 est pret A
donner volontairement d'autres renseignements sous
cette forme. Mais l'inverse n'est pas vrai. Les d6clara-
tions faites par suite d'une d6claration obtenue sous la
contrainte ou grAce A des promesses ne prouvent pas le
caract~re volontaire de la premidre d6claration. Il se
peut que l'influence des circonstances qui ont rendu
irrecevable la premidre d6claration ait contribu6 A enta-
cher la d6claration subs6quente qui, en elle-m8me, sem-
blerait volontaire.

Dans l'arrat Boudreau, trois membres de cette
Cour ont tenu ce principe pour acquis, sans 8tre
d'accord toutefois sur la facon de l'appliquer. Bou-
dreau avait sign6 deux d6clarations 6crites, la pre-
mitre, un mardi, et la seconde, le jeudi suivant. La
majorit6 de la Cour a jug6 la premiere recevable
bien qu'elle n'ait pas 6t6 pr6c6d6e de la mise en
garde habituelle. Le juge en chef Rinfret et le juge
Taschereau (alors juge puin6), qui ont souscrit A la
d6cision, ne se sont pas rallies A l'opinion de la
majorit6 que la premiere d6claration 6tait incrimi-
nante. Ils ont 6galement exprim6 l'avis, dans un
obiter dictum, que la premibre d6claration n'avait
pas influb sur la seconde. Dissident, le juge Estey a
jug6 les deux d6clarations irrecevables, la seconde
parce qu'elle avait 6t6 influenc6e par la premiere.
La majorit6 n'a pas contredit l'opinion exprimbe
en dissidence par le juge Estey sur les d6clarations
vicibes par contamination. Le d6saccord du juge en
chef Rinfret et du juge Taschereau sur ce point ne
portait pas sur le principe, mais sur l'application
du principe aux faits en cause, question qu'ils n'ont
pas trait6e en d6tail. Parmi les 616ments dont le
juge Estey a tenu compte figurent le rapport entre
les deux d6clarations, le fait qu'on avait rappel6 la
premiere d6claration A l'accus6 et que les mimes
agents de police 6taient pr6sents A chaque occasion.

Un ou plusieurs de ces facteurs ont 6t6 mention-
n6s dans les arrats traitant des d6clarations vici6es
par contamination, mais, parmi ces facteurs, le
laps de temps entre les deux d6clarations est de
toute premiere importance.

[1979] 2 R.C.S. 429



430 HORVATH V. THE QUEEN Beetz J. [1979] 2 S.C.R.

In the case at bar, the second statement made
by Horvath began just as he was coming out of
hypnosis and within a very few minutes, perhaps
two or three, after Horvath had made, under
hypnosis, the inculpatory statement contained in
the second monologue. In the course of the second
monologue, Horvath had been able to recall and
express a memory so intolerable that the immense
emotional pressure generated by it had triggered a
psychological defence mechanism powerful enough
to produce hysterical amnesia. This psychological
defence had just been broken down at the cost of
the subject going through a state of extreme emo-
tional turmoil. The breaking down of this defence,
the exceedingly short time between the end of
Horvath's hypnotic state and the beginning of the
second statement, the correlation between the
second monologue and the second statement, the
fact that Sergeant Proke was both the hypnotist
and the recipient of the second statement lead me
to the inescapable conclusion that the second
statement, although given while Horvath was no
longer under hypnosis, was contaminated by the
factor of hypnosis which remains determinative of
the whole issue.

If Horvath's second statement was not tainted, I
cannot conceive of any that could be.

Horvath's third statement is not reproduced in
the case. With respect to its content, I rely on the
trial judge who said that it was a projection of the
second; I understand this to mean that it was
essentially the putting into writing of the content
of the second statement, with more or less detail.
This is what Corporal Delwisch said to Horvath in
the presence of Sergeant Proke and before the
third statement: "We just want to get down in
writing, John, what you already told Sergeant
Proke here". Corporal Delwisch wrote the confes-
sion and testified that it was an eight-page state-
ment and that the usual police warning was given
and written on the statement.

Now the third statement was not received by
Sergeant Proke, but by Corporal Delwisch, one of
the recipients of the first statement. Sergeant
Proke was not present. On the other hand, Corpor-

En l'esp6ce, Horvath a commenc6 A faire la
deuxibme d&daration tout de suite aprbs atre sorti
d'un 6tat d'hypnose et seulement quelques minu-
tes, peut-&re deux ou trois, aprbs avoir fait, sous
hypnose, la d6claration incriminante contenue
dans le deuxibme monologue. Au cours de ce
dernier, Horvath a pu se rappeler et formuler un
souvenir si intolbrable que l'immense pression
6motionnelle ainsi engendr6e a d6clench6 un m6ca-
nisme de d6fense psychologique assez puissant
pour provoquer une amn6sie hyst6rique. Cette
d6fense psychologique venait juste d'8tre vaincue
au prix, pour le sujet, d'un 6tat d'extr8me agitation
6motionnelle. La cassure du m6canisme de
d6fense, l'intervalle extr8mement court entre la fin
de l'6tat d'hypnose d'Horvath et le d6but de la
deuxiame ddclaration, la corr6lation qui existe
entre le deuxibme monologue et la deuxibme
dclaration, le fait que le sergent Proke soit A la
fois l'hypnotiseur et celui qui a regu la deuxime
ddclaration m'ambnent inbluctablement A conclure
que la deuxibme d~claration, bien que faite alors
que Horvath n'6tait plus en 6tat d'hypnose, a 6t6
contamin6e par l'hypnose, facteur qui joue un r6le
d6terminant sur ce point.

Si la deuxibme ddclaration d'Horvath n'est pas
viciee par contamination, je ne peux imaginer
aucune d6claration qui puisse l'8tre.

La troisibme dclaration d'Horvath n'est pas
produite au dossier. Relativement A son contenu, je
m'en remets au juge du procks selon lequel elle
constituait une projection de la deuxibme ddclara-
tion; cela doit vouloir dire qu'elle reprenait par
6crit, avec plus ou moins de d6tails, le contenu de
la deuxibme dilaration. C'est ce qu'a dit le capo-
ral Delwisch A Horvath, en pr6sence du sergent
Proke, avant la troisime ddclaration: [TRADUC-

TION] xNous voulons simplement consigner par
6crit, John, ce que vous avez d6jA dit ici au sergent
Proke., Le caporal Delwisch a 6crit les aveux et a
t6moign6 que la d6claration comptait huit pages et
que la mise en garde habituelle avait 6t6 faite et
transcrite sur la d6claration.

La troisibme dclaration n'a pas 6t6 faite au
sergent Proke, mais au caporal Delwisch, un de
ceux A qui a 6t6 faite la premikre didaration. Le
sergent Proke n'6tait pas IA. Par contre, le sergent
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al Delwisch was re-introduced to Horvath by Ser-
geant Proke and Horvath's mind was clearly
directed to the second statement when he made the
third: just before he started the third statement,
Sergeant Proke, the hypnotist, had asked Horvath
in the presence of Corporal Delwisch: "Are you
still willing to repeat to them (Corporal Delwisch
and another R.C.M.P. officer) what you told me?"
Horvath began to make the third statement
approximately fifty minutes after the second.

Keeping in mind that the burden to prove volun-
tariness rests with the Crown, I have no difficulty
in concluding that the Crown has not discharged
the burden and in agreeing with the trial judge
that if the second statement was defective, the
third could not stand: it was a culmination of the
second.

In other words, the second monologue and the
second and third statements were part of a contin-
uous and very short process. Each stage of the
process aroused the other in quick succession. The
third statement found its polluted source in the
second statement and the second statement in the
equally polluted source of the second monologue
uttered under hypnosis. Both statements are as
vitiated as their source and equally involuntary
and inadmissible.

VI-OPPRESSION

I agree with my brother Martland that this is
not a case for considering whether "oppression",
within the meaning of the English Judges' Rules,
ought to be recognized as a ground for excluding a
confession. Not only did the learned trial judge not
make any finding of oppression with respect to the
Proke interview but, in the course of argument, he
expressed the view that, by contrast with the first
statement the Proke interview involved no element
of oppression:

THE COURT: There is obviously no element of oppres-
sion here; quite to the contrary. There was an
element of confidence and tremendous confidence
on the subject to the interrogator. In fact, the
subject felt very highly of the interrogator and
said I couldn't lie to that man, he said to some-
body else, so the oppression aspect you can forget
about it.

Proke a pr6sent6 de nouveau le caporal Delwisch A
Horvath et I'esprit d'Horvath avait 6t6 nettement
orient6 vers la deuxibme dclaration lorsqu'il a
fait la troisibme: tout de suite avant la troisibme
dclaration, le sergent Proke, I'hypnotiseur, a
demand6 A Horvath, en pr6sence du caporal Del-
wisch: [TRADUCTION] uAccepteriez-vous de leur
(au caporal Delwisch et A un autre agent de la
G.R.C.) r6p6ter ce que vous m'avez dit?. Horvath
a commenc6 A faire la troisibme ddclaration envi-
ron cinquante minutes aprds la deuxibme.

Comme le fardeau de prouver le caractbre
volontaire des d6clarations incombe au ministbre
public, je n'ai aucune difficult6 A conclure que le
ministbre public ne s'en est pas lib6r6 et A convenir
avec le juge du procks que si la deuxibme ddclara-
tion est vici6e, la troisibme ne peut 6tre reque: elle
n'est que l'aboutissement de la deuxibme.

En d'autres termes, le deuxibme monologue et
les deuxibme et troisibme ddclarations font partie
d'un processus continu et de courte dur6e. Chaque
6tape du processus appelle l'autre A bref d6lai. La
troisibme d&laration est pollu6e par sa source, la
deuxibme d~claration, dont la source est 6gale-
ment pollu6e puisque c'est le deuxidme monologue
prononc6 sous hypnose. Les deux d~clarations sont
aussi vicibes que leurs sources et 6galement extor-
qubes et irrecevables.

VI-L'OPPRESSION

Je suis d'accord avec mon coll6gue le juge Mart-
land qu'il ne s'agit pas d'un cas oai il faut examiner
si l'ooppressions, au sens des Judges' Rules anglai-
ses, doit 8tre reconnue comme motif d'exclusion
d'un aveu. Le savant juge du procks n'a pas conclu
qu'il y avait eu oppression au cours de l'entretien
avec le sergent Proke. Au contraire, au cours des
d6bats, il a fait remarquer que, par opposition A la
premire d&claration, I'entrevue avec le sergent
Proke ne comportait aucun 616ment d'oppression:

[TRADUCTION] LA COUR: En l'esp~ce, il n'y a de
toute 6vidence aucun 616ment d'oppression; bien
au contraire. L'interrogateur inspirait confiance
au sujet, une confiance extraordinaire. En fait, le
sujet avait une trbs haute opinion de l'interroga-
teur et il a dit A quelqu'un d'autre qu'il ne pourrait
mentir A cet homme; en cons6quence, vous pouvez
laisser tomber l'616ment d'oppression.

431[1979] 2 R.C.S. HORVATH C. LA REINE Le Juge Beetz



HORVATH V. THE QUEEN Beetz J.

While it might be argued that the inducement of
unconsented hypnosis by a person in authority is a
subtle and covert form of oppressive treatment, I
am not prepared to say whether or not the learned
trial judge was in error on this point, for it seems
to me inappropriate to consider the still undefined
and possibly broad ground of oppression on the
narrow basis of the unusual circumstances of this
case. Whether or not it amounts to oppression,
unconsented hypnosis induced by a person in au-
thority is quite sufficient by itself to render a
statement involuntary, at par with threats, pro-
mises and violence.

VII-VERACITY AND OTHER MATTERS

Some psychiatrists apparently believe that a
subject under hypnosis remains capable of fab-
ricating and deceiving and that the reliability or
veracity of his response is difficult to ascertain
even for the skilled hypnotist: Spector and Foster
(op. cit.). However, we must accept Dr. Stephen-
son's opinion that in this case there was no reason
to doubt that Horvath was telling the truth as he
saw it during his second monologue. By way of
consequence, (and although Dr. Stephenson did
not say so explicitely) Horvath's second and third
statements must have been true to the extent at
least that they coincided with the second
monologue.

One of the policy reasons most frequently
advanced for holding inadmissible confessions
obtained by threats or promises is the untrustwor-
thiness of such confessions. But the sole purpose of
the voir dire remains to determine voluntariness
and admissibility. At that stage, the veracity of the
confession and the guilt of the accused are in
principle irrelevant: R. v. Gauthier26 . The principle
is qualified only in two circumstances. The first is
where the accused has testified in the voir dire and
his answer to the question whether his statement
was true might assist the trial judge in weighing

26 [1977] 1 S.C.R. 441.

On pourrait dire que l'hypnose provoqube sans
consentement par une personne ayant autorit6
constitue une forme subtile et indirecte de traite-
ment oppressif. Mais je ne suis pas dispos6 A dire si
le savant juge du procks a fait erreur sur ce point,
car il ne convient pas, A mon avis, d'examiner le
moyen de d6fense encore vague et probablement
large fond6 sur l'oppression, en fonction seulement
des circonstances inhabituelles de la pr6sente
affaire. Que l'hypnose provoqube sans consente-
ment par une personne ayant autorit6 6quivale ou
non A de l'oppression, elle suffit A elle seule A
rendre une d6claration juridiquement involontaire,
au m~me titre que les menaces, les promesses et la
violence.

VII-VtRACITE ET AUTRES QUESTIONS

Certains psychiatres semblent croire qu'un sujet
sous hypnose reste capable d'inventer et de trom-
per et qu'il est difficile, m~me pour un hypnotiseur
experiment6, de s'assurer de l'exactitude et de la
v6racit6 de ses r6ponses: Spector et Foster (op.
cit.). Cependant, nous devons admettre l'opinion
du Dr Stephenson que, dans ce cas-ci, il n'y a
aucune raison de mettre en doute qu'Horvath
disait la v6rit6, telle qu'il la percevait, au cours du
deuxibme monologue. En cons6quence, et bien que
le Dr Stephenson ne l'ait pas dit explicitement, les
deuxiame et troisiame d~clarations d'Horvath
refl~tent bien la v6rit6 dans la mesure au moins oil
elles coincident avec le second monologue.

Une des raisons de principe frequemment invo-
qu6es pour d6clarer irrecevables les aveux obtenus
par les menaces ou les promesses est qu'on ne peut
y ajouter foi. Mais le seul but du voir dire est d'en
d6terminer le caract~re volontaire et la recevabi-
lit6. A ce stade, la v6racit6 des aveux et la culpabi-
lit6 de l'accus6 ne sont pas, en principe, pertinen-
tes: R. c. Gauthier2 6. Le principe ne connait que
deux exceptions. La premiere est lorsque l'accus6
t6moigne au voir dire et sa r6ponse A la question de
savoir si sa d6claration est vraie peut aider le juge
du procks A 6valuer la preuve pour d6terminer si

26 [1977] 1 R.C.S. 441.
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the evidence in order to determine whether or not
the statement was voluntary: De Clercq v. The
Queen27 . De Clercq has no application in the case
at bar where the accused did not testify in the voir
dire. The second qualification is where the discov-
ery of certain facts revealed by the confession
confirms the confession; then, that part of the
confession which led to the discovery of the facts,
which was confirmed by the discovery of the facts
and without which the facts could not be brought
before the jury is admissible, but further than that,
no part of an otherwise involuntary confession is
admissible: The Queen v. Wray 28. The rule in
Wray was complied with in the case at bar.

Apart from the untrustworthiness of confessions
extorted by threats or promises, other policy rea-
sons have also been advanced to explain the rejec-
tion of confessions improperly obtained. But the
basic reason is the accused's absolute right to
remain silent either completely or partially and not
to incriminate himself unless he wants to. This is
why it is important that the accused understand
what is at stake in the procedure. In a voir dire,
voluntariness not veracity governs admissibility.
Dr. Stephenson's expert opinion as to the truthful-
ness of Horvath's confessions is accordingly not
determinative of the issue of admissibility.

I wish to add that the accused's absolute right to
remain silent includes not only the right to censor
any information which is on his conscious mind
but also the right to control the administration of
artificial processes whereby unconsciously held
information might emerge into consciousness. In
this sense, the accused has the absolute right to
censor his unconscious mind as well as his con-
scious one. The police must take the accused as
they find him, and if it so happens that he suffers
from hysterical amnesia, he has the right not to be
cured against his will by the use of extraordinary
means, however desirable his cure might be from a
police or medical point of view.

It would appear that hypnosis and narcoanalysis
are used on a consensual basis by certain police

27 [1968] S.C.R. 902.
28 [1971] S.C.R. 272.

elle est volontaire: De Clercq c. La Reine 27. L'arr8t
De Clercq ne s'applique pas en l'esp6ce car l'ac-
cus6 n'a pas t6moign6 au voir dire. La deuxibme
exception est lorsque la d6couverte de certains faits
r6v616s par les aveux les confirme; la partie des
aveux qui a amene A la d6couverte des faits, que
ceux-ci confirment et sans laquelle les faits ne
pourraient 8tre soumis au jury, est recevable en
preuve, mais c'est tout: La Reine c. Wray28 . La
ragle de l'arrat Wray a 6t6 respect6e en l'esp6ce.

Mis A part la suspicion que soulavent des aveux
extorqubs par la menace ou les promesses, on a
6galement invoqu6 d'autres raisons de principe
pour expliquer le rejet d'aveux obtenus incorrecte-
ment. Mais la raison fondamentale demeure le
droit absolu de l'accus6 de garder compl6tement
ou partiellement le silence et de ne s'incriminer
que s'il le veut. C'est pourquoi il est important que
l'accus6 comprenne ce qui est en jeu dans cette
proc6dure. Au voir dire, c'est le caractbre volon-
taire de la d6claration, et non sa vbracit6, qui r6git
sa recevabilit6. L'opinion d'expert du Dr Stephen-
son, relativement A la v6racit6 des aveux d'Hor-
vath, n'est donc pas concluante sur la question de
la recevabilit6.

Je tiens A ajouter que le droit absolu de l'accus6
de garder le silence comprend non seulement le
droit de censurer tout renseignement contenu dans
son conscient, mais 6galement celui de contr8ler
l'utilisation de proc6d6s artificiels qui peuvent
avoir pour effet de rendre conscients des renseigne-
ments refoul6s dans son inconscient. En ce sens,
I'accus6 a le droit absolu de censurer son incons-
cient aussi bien que son conscient. La police doit
prendre l'accus6 comme il est et, s'il souffre d'am-
n6sie hyst6rique, il a le droit de ne pas 6tre soign6
contre son gr6 par des moyens extraordinaires,
m8me si les policiers ou les m6decins estiment qu'il
devrait l'8tre.

Apparemment, I'hypnose et la narcoanalyse sont
utilis6es sur consentement, par certains corps poli-

27 [1968] R.C.S. 902.
28 [1971] R.C.S. 272.
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forces as well as by the defence and it has been
argued that they can serve useful purposes: Spec-
tor and Foster, (op. cit.); Lowter, (op. cit.).

I refrain from commenting on such practices
short of noting that even the consensual use of
hypnosis and narcoanalysis for evidentiary pur-
poses may present problems: under normal police
interrogation, a suspect has the opportunity to
renew or deny his consent to answer each question,
which is no longer the case once he is, although by
consent, in a state of hypnosis or under the influ-
ence of a "truth serum".

But the use of such interrogation techniques on
unwilling suspects is a dehumanising process and
should in my view be proscribed.

I also refrain from expressing any view on
confessions obtained while the accused is under the
effect of alcohol: there was no drunkenness in the
case at bar and, according to the uncontradicted
evidence of Dr. Stephenson, there is no similarity
between a state of light hypnosis and drunkenness.

VIII--CONCLUSION

In the result, I agree with the learned trial judge
that "it is the factor of hypnotism which has
tipped the balance against admission in this case".

I would dispose of the appeal as is proposed by
my brother Spence.

Appeal allowed, MARTLAND, RITCHIE and
PIGEON JJ. dissenting.

Solicitors for the appellant: Milne, Carmichael
& Corbould, New Westminster.

Solicitors for the respondent: Norquist &
Shantz, Maple Ridge.

ciers et par la d6fense, et on a soutenu qu'elles
pouvaient 8tre utiles. Spector et Foster, (op. cit.)
Lowter, (op. cit.).

Je m'abstiendrai de commenter de telles prati-
ques si ce n'est pour constater que meme le recours
consenti A l'hypnose et A la narcoanalyse A des fins
de preuve peut pr6senter des probl6mes: au cours
d'un interrogatoire policier normal, un suspect
peut renouveler ou refuser son consentement A
repondre A chaque question, ce qui n'est plus le cas
une fois qu'il est dans un 6tat d'hypnose ou sous
l'influence d'un oserum de v6ritbs, m8me s'il y a
consenti.

Mais l'utilisation de ces techniques d'interroga-
toire sur des personnes qui n'y ont pas consenti est
un proc6d6 d6shumanisant qui, A mon avis, devrait
etre interdit.

Je m'abstiendrai 6galement d'exprimer mon opi-
nion sur les aveux obtenus d'un accus6 en 6tat
d'ivresse: ce n'6tait pas le cas, en l'esp6ce, et, selon
le t6moignage non contest6 du D Stephenson, il
n'y a aucune ressemblance entre un 6tat de 16gbre
hypnose et l'6bri6t6.

VIII-CONCLUSION

En cons6quence, je conviens avec le savant juge
du procks qu'[TRADUCTION] (en l'esp6ce, c'est le
r6le jou6 par l'hypnotisme qui a fait pencher la
balance en faveur du rejet de la d6clarations.

Je suis d'avis de disposer du pourvoi comme le
propose mon coll6gue le juge Spence.

Pourvoi accueilli, les juges MARTLAND, RIT-
CHIE et PIGEON itant dissidents.

Procureurs de l'appelant: Milne, Carmichael &
Corbould, New Westminster.

Procureurs de l'intimbe: Norquist & Shantz,
Maple Ridge.
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The Gay Alliance Toward Equality
Appellant;

and

The Vancouver Sun Respondent.

The British Columbia Human Rights
Commission Appellant;

and

The Vancouver Sun Respondent.

1978: October 5; 1979: May 22.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Civil rights - Refusal of newspaper to publish
advertisement promoting sale of subscriptions to homo-
sexual publication - Whether board of inquiry erred in
law in holding no reasonable cause for refusing adver-
tisement - Human Rights Code of British Columbia,
1973 (B.C.) (2nd Sess.), c. 119, ss. 3, 18.

Section 3 of the Human Rights Code of British
Columbia provides, in part, that no person shall deny to
any person or class of persons any service customarily
available to the public unless reasonable cause exists for
such denial. The Code provides for the establishment of
a Human Rights Commission and the appointment of a
director. Where the director is unable to settle an allega-
tion of breach of the Code, provision is made for the
appointment of a board of inquiry which investigates the
allegation. The board of inquiry, if it is of the opinion
that an allegation is justified, may order a person who
has contravened the Code to cease such contravention
and may order such person to make available to the
person discriminated against such rights, opportunities,
or privileges which, in the opinion of the board, he was
denied. An appeal is given from a decision of the board
of inquiry to the Supreme Court on any question of law
or jurisdiction or any finding of fact necessary to estab-
lish its jurisdiction that is manifestly incorrect.

A complaint was filed by an individual complainant
on behalf of the appellant Alliance alleging that the
respondent, The Vancouver Sun, had refused to publish
an advertisement promoting the sale of subscriptions to

The Gay Alliance Toward Equality
Appelante;

et

The Vancouver Sun Intimg.

The British Columbia Human Rights
Commission Appelante;

et

The Vancouver Sun Intimi.

1978: 5 octobre; 1979: 22 mai.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Libertis publiques - Refus du journal de publier
une annonce pour promouvoir la vente d'abonnements a
une publication pour homosexuels - La commission
d'enquete a-t-elle errg en droit en concluant a l'absence
de cause raisonnable pour refuser de publier I'annonce?
- Human Rights Code de la Colombie-Britannique,
1973 (B.C.) (2e SessJ, chap. 119, art. 3, 18.

Le Human Rights Code de la Colombie-Britannique
pr6voit, en partie, que nul ne doit priver une personne ou
une classe de personnes de services habituellement
offerts au public, si ce n'est pour une cause raisonnable.
Le Code prescrit la creation d'une Commission des
droits de la personne et la nomination d'un directeur. Si
le directeur ne peut trancher une plainte qui all6gue une
violation du Code, celui-ci pr6voit la nomination d'une
commission d'enquete. Si la commission est d'avis
qu'une plainte est fond6e, elle peut ordonner au contre-
venant de cesser de violer le Code et lui ordonner de
faire b6n6ficier la victime des droits, chances ou privil6-
ges dont, de l'avis de la commission, elle a 6t6 priv6e.
Appel de la d6cision de la commission d'enquite peut
8tre interjet6 devant la Cour supreme sur une question
de droit ou de comp6tence ou sur une conclusion de fait
essentielle pour 6tablir sa comp6tence, si cette conclu-
sion est manifestement erronee.

Une plainte a 6t6 d6pos6e au nom de l'Alliance appe-
lante par un particulier qui allegue que l'intime, le
Vancouver Sun, a refus6, en contravention de l'art. 3 du
Code, de publier dans la section des petites annonces du
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"Gay Tide" in the classified advertising section of The
Sun in violation of s. 3 of the Code. The Sun advised the
Alliance by letter that the advertisement was "not
acceptable for publication in this newspaper".

The Sun's refusal to print the advertisement was
because it promoted subscriptions to "Gay Tide". "Gay
Tide" is a publication which reflects the purposes of the
Alliance, i.e. to establish recognition for the thesis that
homosexuality is a valid and legitimate form of human
sexual and emotional expression in no way harmful to
society or the individual and completely on a par with
heterosexuality.

A board of inquiry was constituted to consider the
complaint of the Alliance. After conducting a hearing,
the board found that there had been a violation of s. 3 of
the Human Rights Code. The board ordered The Sun to
make the facilities of its classified advertising section
available to the Alliance. An appeal was then taken by
way of stated case to the Supreme Court of British
Columbia in accordance with s. 18 of the Code. The
Sun's appeal was dismissed by MacDonald J., but a
further appeal to the Court of Appeal was allowed by a
majority decision. The Alliance then appealed to this
Court, pursuant to leave.

Held (Laskin C.J., Dickson and Estey JJ. dissenting):
The appeal should be dismissed.

Per Martland, Ritchie, Spence, Pigeon, Beetz and
Pratte JJ.: The law has recognized the freedom of the
press to propagate its views and ideas on any issue and
to select the material which it publishes. As a corollary
to that a newspaper also has the right to refuse to
publish material which runs contrary to the views which
it expresses.

The service which is customarily available to the
public in the case of a newspaper which accepts advertis-
ing is a service subject to the right of the newspaper to
control the content of such advertising. In the present
case, The Sun had adopted a position on the controver-
sial subject of homosexuality. It did not wish to accept
an advertisement seeking subscription to a publication
which propagates the views of the Alliance. Such refusal
was not based upon any personal characteristic of the
person seeking to place that advertisement, but upon the
content of the advertisement itself.

Section 3 of the Human Rights Code does not purport
to dictate the nature and scope of a service which must
be offered to the public. In the case of a newspaper, the
nature and scope of the service which it offers, including
advertising service, is determined by the newspaper
itself. What s. 3 does is to provide that a service which is
offered to the public is to be available to all persons

Sun une annonce pour promouvoir la vente d'abonne-
ments au "Gay Tide". Le Sun a inform6 l'Alliance par
lettre que l'annonce 6tait <inacceptable dans ce journals.

Le Sun a refus6 de publier l'annonce parce qu'elle
visait A promouvoir la vente d'abonnements au "Gay
Tide". "Gay Tide" est une publication qui reflite les
buts de l'Alliance, soit en arriver A une reconnaissance
de la th6se que l'homosexualit6 est une forme d'expres-
sion sexuelle et 6motionnelle valide et 16gitime qui n'est
aucunement pr6judiciable A la soci6t6 ni A l'individu et
qui est sur le meme pied que l'h6t6rosexualit6.

Une commission d'enquite a 6t6 forme pour exami-
ner la plainte de l'Alliance. Apris avoir tenu une
audience, la commission a conclu que l'art. 3 du Human
Rights Code avait 6t6 viol6. La commission a ordonn6
au Sun de mettre A la disposition de l'Alliance sa section
des petites annonces. Un appel sur expos6 de cause a
alors 6t6 interjet6 A la Cour supreme de la Colombie-
Britannique conform6ment A l'art. 18 du Code. L'appel
du Sun a 6t6 rejet6 par le juge MacDonald, mais l'appel
subs6quent A la Cour d'appel a 6t6 accueilli A la majo-
rit6. L'Alliance se pourvoit donc devant cette Cour, sur
autorisation.

Arrit (le juge en chef Laskin et les juges Dickson et
Estey 6tant dissidents): Le pourvoi doit 6tre rejet6.

Les juges Martland, Ritchie, Spence, Pigeon, Beetz et
Pratte: Le droit a reconnu la libert6 de la presse de
diffuser ses opinions et ses id6es et de choisir ce qu'elle
publie. Cons6quemment, un journal a 6galememt le
droit de refuser de publier ce qui va A l'encontre des vues
qu'il exprime.

Le service qui est habituellement offert au public est,
dans le cas d'un journal qui accepte des annonces,
assujetti au droit du journal d'en contrbler le contenu.
En l'espice, le Sun avait adopt& une position sur le sujet
controvers6 de I'homosexualit6. Il ne d6sirait pas accep-
ter une annonce qui cherchait A promouvoir la vente
d'abonnements A une publication qui propage les id6es
de l'Alliance. Ce refus n'6tait pas fond6 sur une particu-
larit6 de la personne qui cherchait A faire publier cette
annonce, mais sur le contenu m8me de l'annonce.

L'article 3 du Human Rights Code n'a pas pour objet
de prescrire la nature et l'6tendue d'un service qui doit
8tre offert au public. Dans le cas d'un journal, celui-ci
d6termine lui-mime la nature et la port6e des services
qu'il offre, y compris le service de publicit6. L'effet de
l'art. 3 est d'assurer qu'un service offert au public l'est A
tous ceux qui veulent y avoir recours et le journal ne
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seeking to use it and the newspaper cannot deny the
service which it offers to any particular member of the
public unless reasonable cause exists for so doing.

The board of inquiry erred in law in considering that
s. 3 was applicable in the circumstances of this case.

Per Laskin C.J., dissenting: As held by the judge
before whom the appeal by way of stated case first
came, and by the judge who dissented in the Court of
Appeal, the board's conclusion that no reasonable cause
was shown under s. 3 was, in the circumstances, a
conclusion of fact. At most, it was a conclusion of mixed
fact and law. Therefore, the majority judgment of the
Court of Appeal was not well founded. Branca J.A.'s
conclusion was that a bias against homosexuals, if hon-
estly held by the newspaper, provided reasonable cause
under s. 3 unless there was bad faith. Robertson J.A.
came to the same conclusion. In each instance, there was
a direct substitution of the judge's opinion for that of the
board.

As to the preoccupation of the Court of Appeal
majority with the term "motivation", a matter also
emphasized in this Court by counsel for the respondent,
the board, a lay group, could properly use the word
motive as a synonym for reason or ground. What
appeared to have occurred in this case was a concern
with "motive" as if it was being differentiated from
"intent" for criminal law purposes. Intent is not, how-
ever, an issue under s. 3 of the Human Rights Code.

With reference to the respondent's main argument,
the gist of which was that the Human Rights Code
proscribes discrimination only on the basis of an attrib-
ute or characteristic of a person or class of persons, the
argument was a desperate one, seeking to circumvent
the question of reasonable cause, which is the only
question to be decided once it is determined that a
service or facility customarily available to the public has
been denied to a person, whatever be his attributes. The
attributes or characteristics may themselves provide
reasonable grounds for refusal (so long as they do not
fall within s. 3(2) of the Human Rights Code) and, if
not, there may be transcending grounds that may afford
reasonable cause, but it is impossible to begin the inqui-
ry into reasonable cause by excluding everything except
a consideration of a complainant's characteristics or
attributes. That flies in the face of the Human Rights
Code and in the face of the plain words of s. 3. There is
no limitation to personal characteristics or attributes.

peut en refuser l'acc~s A un membre particulier du
public A moins d'une cause raisonnable de refus.

La commission d'enquate a err6 en droit en statuant
que l'art. 3 s'applique aux circonstances de cette affaire.

Le juge en chef Laskin, dissident: Comme l'ont d6cid6
le juge devant qui l'appel a d'abord 6t6 interjet6 par voie
d'expos6 de cause et le juge dissident en Cour d'appel, la
conclusion de la commission selon laquelle aucune cause
raisonnable n'a 6t6 d6montr6e au sens de l'art. 3, est,
dans les circonstances, une conclusion de fait. C'est, au
mieux, une conclusion mixte de fait et de droit. Par
cons6quent, le jugement majoritaire de la Cour d'appel
n'est pas bien fond6. Le juge Branca a conclu que dans
la mesure oi le journal manifestait, en toute honnatet6,
un pr6jug6 contre les homosexuels, ce pr6jug6 constituait
une cause raisonnable en vertu de l'art. 3, sauf s'il y
avait mauvaise foi. Le juge Robertson est arriv6 i la
m8me conclusion. Dans chaque cas, le juge a substitu6
son opinion A celle de la commission.

Quant A l'accent mis par la majorit6 de la Cour
d'appel sur le terme amotivationo, une question sur
laquelle les avocats de l'intim6 ont particulibrement
insist6 devant cette Cour, la commission compos6e de
non juristes pouvait trbs bien utiliser le mot mobile
comme synonyme de raison ou motif. En I'espice, on
s'est pr6occup6 du amobile* comme si on voulait le
distinguer de l'aintentiono, en droit criminel. L'article 3
du Human Rights Code ne soulve pas la question de
l'intention.

Pour ce qui est du principal argument de l'intim6 que
le Human Rights Code interdit tout acte discriminatoire
fond6 uniquement sur un attribut ou une caract6ristique
d'une personne ou d'une classe de personnes, c'est un
argument de la derniare chance. II cherche A contourner
la question de la cause raisonnable, la seule que le
tribunal doit trancher une fois 6tabli que des services ou
installations habituellement offerts au public ont 6t6
refusbs A une personne, quels que soient ses attributs.
Les attributs ou les particularit6s peuvent constituer des
motifs raisonnables de refus (dans la mesure o6 ils ne
tombent pas sous le coup du par. 3(2) du Human Rights
Code) sinon, d'autres impbratifs peuvent constituer une
cause raisonnable, mais on ne peut commencer A 6tudier
la question de la cause raisonnable en excluant tout, sauf
les consid6rations relatives aux caract6ristiques ou les
attributs du plaignant. Ceci va A l'encontre du Human
Rights Code et de l'6nonc6 clair de l'art. 3. Il n'y a
pas de limite aux caractbristiques ou aux attributs
personnels.
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The findings in this case amounted to a rejection of
the respondent's contention that the refusal of the adver-
tisement was motivated by a concern for public decency
or that such a concern had anything to do with the
refusal. It was, indeed, difficult to square such concern
with the various illustrated advertisements of films
which appear regularly in The Sun, advertisements
whose occasional vulgarity and offensiveness to decency
were conceded by counsel for the newspaper. The board
of inquiry was entitled to find as a fact, as the majority
did, that the violation of s. 3 was based on a bias against
homosexuals and homosexuality and that this was not a
reasonable cause. The board member who dissented on
the finding of bias, nonetheless took the view that apart
from any question of such bias, there was no reasonable
cause established to justify the discrimination. There
was no basis on which a Court could or should decide
otherwise.

Per Dickson and Estey JJ., dissenting: Whatever else
it may have done, the board of inquiry in this case found
the fact of "reasonable cause" adversely to the respond-
ent. From that finding, there was a very limited right of
appeal under the appeal provisions of the Code. The
jurisdiction of the board of inquiry was not challenged.
Insufficiency of evidence was not even argued in this
Court or in the Courts below.

Counsel for The Sun argued that the Human Rights
Code does not purport to be, and should not be
employed as, an instrument to compel a newspaper to
accept advertisements which it can reasonably be said
will harm its reputation and standing. If the paper had
taken that position before the board and had established
adverse economic impact, the board's conclusions might
well have been different. What counsel was really asking
this Court to do was make new findings of fact. This the
Court could not undertake unless there was no evidence
to support the board's findings or unless those findings
were perverse.

In an alternative argument, counsel submitted that if
the board did address itself to whether reasonable cause
for the refusal existed on an objective basis, then the
board erred in failing to construe the term "reasonable
cause" solely in relation to the characteristics of the
person tendering the advertisement. The argument
would limit the Code to unreasonable refusals based
upon the characteristics of the persons seeking the
public service. It was said the board erred in considering
the text of the advertisement which gave rise to the
denial of service. The paper, at most, discriminated
against the idea of a thesis of homosexuality, and it is no

Les conclusions de fait en l'esp6ce 6quivalent A un
rejet de la pr6tention de l'intimb que le refus de publier
l'annonce 6tait motiv6 par le souci de sauvegarder la
d6cence publique ou que ce souci 6tait li6 au refus. En
effet, il est difficile de concilier ce souci du journal et les
nombreuses vignettes accompagnant les annonces de
films r6gulibrement publi6es dans le Sun; les avocats du
journal ont d'ailleurs reconnu la nature parfois vulgaire
et offensante de ces annonces. La commission d'enquate
pouvait, comme l'a fait la majorit6, en arriver A la
conclusion de fait que la violation de l'art. 3 6tait fond6e
sur un pr6jug6 A I'encontre des homosexuels et de l'ho-
mosexualit6 et que ce pr6jug6 ne constituait pas une
cause raisonnable. Le membre de la commission dissi-
dent sur la question du pr6jug6 a toutefois 6mis l'opinion
que, cela mis A part, on n'a fait la preuve d'aucune cause
raisonnable susceptible de justifier l'acte discrimina-
toire. Il n'y a aucun fondement sur lequel un tribunal
pouvait ou devait en arriver A une autre conclusion.

Les juges Dickson et Estey, dissidents: Quoi qu'elle
ait pu faire par ailleurs, la conclusion de fait de la
commission d'enquate en l'espice sur la acause raisonna-
bles est d6favorable A l'intim6. Le droit d'appel de cette
conclusion, en vertu des dispositions d'appel du Code, est
tris limit6. La comp6tence de la commission d'enquate
n'est pas contestbe. L'insuffisance de preuve n'a 6t6
soulev6e ni devant cette Cour ni devant les cours d'ins-
tance inf6rieure.

Les avocats du Sun ont soutenu que le Human Rights
Code n'a pas l'apparence d'un moyen de contraindre un
journal A accepter une annonce dont on peut raisonna-
blement dire qu'elle fera du tort A sa r6putation et A sa
situation financibre et ne doit pas 8tre employ6 dans ce
but. Si le journal avait soumis cet argument A la com-
mission et avait fait la preuve de cons6quences 6conomi-
ques d6favorables, les conclusions de la commission
auraient pu Etre diff6rentes. Les avocats demandent en
fait A cette Cour de tirer de nouvelles conclusions de
fait. Cette Cour ne peut le faire A moins qu'aucune
preuve n'6taye les conclusions de la commission ou que
ces conclusions soient iniques.

Subsidiairement, les avocats ont soutenu que si la
commission s'est demand6e s'il existait objectivement
une cause raisonnable de refus, elle a alors err6 en
n'interpr6tant pas l'expression acause raisonnables uni-
quement par rapport aux caractbres distinctifs de la
personne qui pr6sente l'annonce. Cet argument aurait
pour effet de limiter la port6e du Code aux refus d6rai-
sonnables fond6s sur les caractbres distinctifs des per-
sonnes qui cherchent A se pr6valoir d'un service public.
On a dit que la commission avait err6 en tenant compte
du texte de l'annonce A l'origine du refus de service. Au
plus, le journal aurait agi de fagon discriminatoire A
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offence to discriminate against ideas. The argument,
although an interesting one, should be rejected for the
reasons given by the Chief Justice.

A newspaper or any other institution or business
providing a service to the public, cannot insulate itself
from human rights legislation by relying upon "honest"
bias, or upon a statement of policy which reserves to the
proprietor the right to decide whom he shall serve.

APPEAL from a judgment of the Court of
Appeal for British Columbia', allowing the
respondent's appeal from a judgment of Mac-
Donald J. dismissing an appeal from a decision of
a board of inquiry under the Human Rights Code
of British Columbia. Appeal dismissed, the Chief
Justice, Dickson and Estey JJ. dissenting.

Harry Kopyto, for the appellant, The Gay
Alliance Toward Equality.

M. R. V. Storrow, for the appellant, The British
Columbia Human Rights Commission.

Jack Giles and Peter Parsons, for the respond-
ent.

THE CHIEF JUSTICE (dissenting)-This appeal,
which is here by leave of this Court, involves a
recurring question in administrative law, namely,
the reviewability on questions allegedly of law or
of jurisdiction, of the decision of a statutory tri-
bunal. The problem in this case is whether or not a
board of inquiry, established under the British
Columbia Human Rights Code, 1973 (B.C.) (2nd
Sess.), c. 119, as amended, made a finding of fact
or committed an error of law in deciding that no
reasonable cause was shown by the respondent
Vancouver Sun for denying to the appellant, The
Gay Alliance Toward Equality, access to a service
or facility customarily available to the public,
namely, the classified advertising section of that
daily newspaper and, also, discriminated against
this appellant with respect to that service or
facility.

'[ 1975] 5 W.W.R. 198, 77 D.L.R. (3d) 487.

I'6gard de l'id6e d'une these de l'homosexualit6 et la
discrimination A l'6gard des ides ne constitue pas une
infraction. L'argument, bien qu'int6ressant, doit etre
rejet6 pour les motifs 6nonc6s par le Juge en chef.

Un journal, ou une autre institution ou entreprise
offrant un service au public, ne peut pas se soustraire A
l'application de la 16gislation concernant les droits de la
personne en invoquant un pr6jug6 centretenu en toute
honnatetbD ou en 6nongant une politique qui accorde au
propri6taire le droit de d6cider A qui il fournira un
service.

POURVOI A l'encontre d'un arrt de la Cour
d'appel de la Colombie-Britannique', qui a
accueilli l'appel de l'intim6 d'un jugement du juge
MacDonald, qui a rejet6 un appel d'une d6cision
d'une commission d'enquete en vertu du Human
Rights Code de la Colombie-Britannique. Pourvoi
rejet6, le Juge en chef et les juges Dickson et Estey
6tant dissidents.

Harry Kopyto, pour l'appelante, The Gay
Alliance Toward Equality.

M. R. V. Storrow, pour l'appelante, The British
Columbia Human Rights Commission.

Jack Giles et Peter Parsons, pour l'intim6.

LE JUGE EN CHEF (dissident)-Ce pourvoi,
interjet6 avec l'autorisation de cette Cour, soulkve
une question qui revient pbriodiquement en droit
administratif, c'est-A-dire la possibilit6 d'examiner
sur des questions dites de droit ou de comp6tence
les d6cisions rendues par un tribunal cr66 par une
loi. Il s'agit en l'esp6ce de d6cider si une commis-
sion d'enquete institu6e en vertu du British
Columbia Human Rights Code, 1973 (B.C.) (2e
Sess.), chap. 119, et ses modifications, a tir6 une
conclusion de fait ou commis une erreur de droit
en d6cidant que l'intim6, le Vancouver Sun, n'avait
invoque aucune cause raisonnable pour justifier
son refus de permettre A l'appelante, la Gay
Alliance Toward Equality, de recourir A des servi-
ces ou installations habituellement offerts au
public, en l'occurrence, les petites annonces de ce
quotidien et que l'intim6 avait 6galement fait
preuve de discrimination A l'encontre de l'appe-
lante en ce qui concerne ces services ou
installations.

'[1975] 5 W.W.R. 198, 77 D.L.R. (3d) 487.
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This issue engages, in the main, two sections of
the Human Rights Code, they being ss. 3 and 18,
reading as follows:

3. (1) No person shall

(a) deny to any person or class of persons any accom-
modation, service, or facility customarily available to
the public; or

(b) discriminate against any person or class of per-
sons with respect to any accommodation, service, or
facility customarily available to the public,

unless reasonable cause exists for such denial or
discrimination.

(2) For the purposes of subsection (1),

(a) the race, religion, colour, ancestry, or place of
origin of any person or class of persons shall not
constitute reasonable cause; and

(b) the sex of any person shall not constitute reason-
able cause unless it relates to the maintenance of
public decency or to the determination of premiums
or benefits under contracts of insurance.

18. An appeal lies from a decision of a board of
inquiry to the Supreme Court upon

(a) any point or question of law or jurisdiction; or

(b) any finding of fact necessary to establish its juris-
diction that is manifestly incorrect,

and the rules under the Summary Convictions Act
governing appeals by way of stated case to that court
apply to appeals under this section, and a reference to
the word "Justice" shall be deemed to be a reference to
the board of inquiry.

Following the decision of the board of inquiry a
case was stated, at the request of the Vancouver
Sun, in which the relevant facts leading to the
board's challenged decision were set out and three
questions were posed for determination by the
Supreme Court of British Columbia. These are the
three questions:

1. Was the Board of Inquiry correct in law in holding
that pursuant to Section 3(1) of the Human Rights
Code of British Columbia that classified advertising
was a service or facility customarily available to the
public?

Le litige met principalement en cause les art. 3
et 18 du Human Rights Code, que voici:

[TRADUCTION] 3. (1) Nul ne doit

a) priver une personne ou une classe de personnes
d'un logement, de services ou d'installations habituel-
lement offerts au public; ou

b) agir de fagon discriminatoire envers une personne
ou une classe de personnes A l'6gard d'un logement, de
services ou d'installations habituellement offerts au
public,

si ce n'est pour une cause raisonnable.

(2) Aux fins du paragraphe (1), ne constituent pas
une cause raisonnable

a) la race, la religion, la couleur, I'ascendance ou le
lieu d'origine d'une personne ou d'une classe de per-
sonnes; et

b) le sexe d'une personne, sauf si la sauvegarde de la
d6cence publique ou la fixation de primes ou de
prestations en vertu de contrats d'assurance est en
cause.

18. Il peut 6tre interjet6 appel A la Cour supreme
d'une d6cision d'une commission d'enquate portant

a) sur une question de droit ou de comp6tence; ou

b) sur une conclusion de fait essentielle pour 6tablir
sa comp6tence, si cette conclusion est manifestement
erronee,

et les r6gles adopt6es en vertu de la Summary Convic-
tions Act r6gissant les appels par expos6 de cause inter-
jet6s devant cette cour s'appliquent aux appels pr6vus au
pr6sent article, et le mot ejuges est r6put6 viser la
commission d'enquate.

Suite A la d6cision de la commission d'enquate, un
expos6 de cause a 6t6 r6dig6 A la demande du
Vancouver Sun ofi sont relat6s les faits pertinents
qui ont donn6 lieu A la d6cision contest6e de la
commission et la Cour supr8me de la Colombie-
Britannique a 6t6 saisie des trois questions sui-
vantes:

[TRADUCTION] 1. La commission d'enquate a-t-elle jug6
A bon droit que, conform6ment au par. 3(1) du
Human Rights Code de la Colombie-Britannique, les
petites annonces constituent un service habituellement
offert au public?
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2. Was the Board of Inquiry correct in law in holding
that the Appellant herein denied to any person or
class of persons any accommodation, service or facili-
ty customarily available to the public or discriminated
against any person or class of persons with respect to
any accommodation service or facility customarily
available to the public pursuant to Section 3(1) of the
Human Rights Code of British Columbia?

3. Was the Board of Inquiry correct in law in holding
that pursuant to Section 3(1) of the Human Rights
Code of British Columbia that the Appellant herein
did not have reasonable cause for the alleged denial
and did not have reasonable cause for the alleged
discrimination?

Only the third question was argued on the
appeal heard by MacDonald J. and on the further
appeal to the British Columbia Court of Appeal.
Indeed, in this Court too no issue was taken by the
Vancouver Sun that its classified advertising sec-
tion was a service customarily available to the
public, nor was there any dispute about the denial
to the appellant association of access to that ser-
vice or of discrimination against it with respect to
use of the service.

The factual background of this case is not in
dispute. The Gay Alliance Toward Equality is an
association of homosexuals, men and women,
whose main object is to protect the social and legal
interests of its members and to advance their claim
to equality of treatment with all other members of
society. It is not doubted that the association is a
lawful one. On October 23, 1974, a representative
of the association sought to insert an advertise-
ment in the business personals column of the Van-
couver Sun's classified advertising section. The
advertisement was as follows:

Subs. to GAY TIDE, gay lib paper. $1.00 for 6 issues.
2146 Yew St., Vancouver.

There was and is no suggestion that the contents of
the proposed advertisement were in any way
unlawful.

The Vancouver Sun refused to accept the adver-
tisement for publication. Its letter of rejection
stated only that the proffered advertisement "was

2. La commission d'enquite a-t-elle jug6 A bon droit que
l'appelant a priv6 une personne ou une classe de
personnes d'un logement, de services ou d'installations
habituellement offerts au public ou a agi de fagon
discriminatoire envers une personne ou une classe de
personnes A l'6gard d'un logement, de services ou
d'installations habituellement offerts au public, con-
form6ment au par. 3(1) du Human Rights Code de la
Colombie-Britannique?

3. La commission d'enquate a-t-elle jug6 A bon droit que,
conform6ment au par. 3(1) du Human Rights Code
de la Colombie-Britannique, I'appelant n'a aucune
cause raisonnable pour justifier le pr6tendu acte
discriminatoire?

Seule la troisibme question a fait l'objet de
l'appel entendu par le juge MacDonald et de l'ap-
pel ultbrieur devant la Cour d'appel de la Colom-
bie-Britannique. En fait, le Vancouver Sun n'a pas
contest6 devant cette Cour que ses petites annon-
ces constituent un service habituellement offert au
public et il n'a pas ni6 le refus d'accorder A
l'association appelante l'acc~s A ce service ni I'acte
discriminatoire dont elle a fait l'objet relativement
A l'utilisation de ce service.

Les faits A l'origine de la pr6sente affaire ne sont
pas contest6s. La Gay Alliance Toward Equality
est une association d'homosexuels, hommes et
femmes, dont le principal objectif consiste A prot6-
ger les intrts sociaux et juridiques de ses mem-
bres et A revendiquer l'6galit6 de traitement avec
tous les autres membres de la soci6t6. La 16galit6
de l'association n'est pas mise en doute. Le 23
octobre 1974, un repr6sentant de l'association a
cherch6 A faire ins6rer l'annonce suivante sous la
rubrique des messages personnels des petites
annonces du Vancouver Sun:

[TRADUCTION] GAY TIDE, Abonn. $1.00 pr. 6 num6-
ros 2146 rue Yew, Vancouver.

Il n'a jamais 6t6 all6gu6 que le contenu de l'an-
nonce propos6e 6tait, de quelque fagon, contraire A
la loi.

Le Vancouver Sun a refus6 de publier l'annonce.
Dans sa lettre de refus, il indique uniquement que
l'annonce propos6e [TRADUCTION] west inaccepta-
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not acceptable for publication in this newspaper".
The rejection did not turn on the contents of the
journal which the appellant association wished to
advertise. There followed attempts to have the
newspaper reconsider the rejection and thereafter
a complaint was made to the British Columbia
Human Rights Commission. Efforts at settlement,
in accordance with the primary mandate of the
Commission, proved unavailing and, finally, the
Minister of Labour appointed a board of inquiry
pursuant to s. 16 of the Human Rights Code,
reading as follows:

16. (1) Where the director is unable to settle an
allegation, or where he is of the opinion that an allega-
tion will not be settled by him, the director shall make a
report to the Minister of Labour, who may refer the
allegation to a board of inquiry and

(a) appoint a board of inquiry consisting of one or
more panel members appointed under section 13; and

(b) fix a place at which and a date on which the
board of inquiry shall hear and decide upon the
allegation.
(2) A board of inquiry and every member thereof

has, for the purposes of a reference under subsection (1),
the powers of a commissioner appointed under the
Public Inquiries Act.

(3) For the purposes of a reference under subsection
(1), the persons who are entitled to be parties to a
proceeding before the board of inquiry are

(a) the director, commission, or person who made the
allegation;
(b) the person alleged to have been discriminated
against contrary to this Act;
(c) the person who is alleged to have contravened this
Act; and
(d) any other person who, in the opinion of the board
of inquiry, would be directly affected by an order
made by it.
(4) A board of inquiry shall give the parties opportu-

nity to be represented by counsel, to present relevant
evidence, to cross-examine any witnesses and to make
submissions.

(5) The board of inquiry may receive and accept, on
oath, affidavit, or otherwise, such evidence or informa-
tion as it, in its discretion, considers necessary and
appropriate, whether or not such evidence or informa-
tion would be admissible in a court of law.

ble dans ce journal). Le refus est sans lien avec le
contenu du p6riodique pour lequel l'association
appelante d6sirait faire de la publicit6. Par la suite,
on essaya de faire revenir le journal sur sa d6cision
et finalement, une plainte fut d6pos6e auprbs de la
British Columbia Human Rights Commission. Les
efforts de raglement, mends conform6ment au
mandat premier de la Commission, ont 6chou6 et
le ministre du Travail a finalement constitu6 une
commission d'enquate en vertu de l'art. 16 du
Human Rights Code dont voici le texte:

[TRADUCTION] 16. (1) Si le directeur ne peut r6gler
une plainte ou s'il est d'avis qu'il ne pourra y parvenir, il
fait rapport au ministre du travail qui peut d6f6rer la
plainte A une commission d'enquate et

a) constituer une commission d'enquate compos6e
d'un ou de plusieurs membres nomm6s en vertu de
l'article 13; et
b) fixer le lieu et la date oai se tiendra I'audience de la
commission d'enquate relativement A la plainte.

(2) Aux fins d'un renvoi en vertu du paragraphe (1),
une commission d'enquate et chacun de ses membres ont
les pouvoirs d'un commissaire nomm6 en vertu de la
Public Inquiries Act.

(3) Peuvent 8tre parties A une proc6dure dont la
commission d'enquate est saisie par un renvoi en vertu
du paragraphe (1):

a) le directeur, la commission, ou la personne qui a
d6pos6 la plainte,
b) la personne qui aurait 6t6 victime d'un acte discri-
minatoire contraire A la pr6sente loi,
c) la personne qui aurait enfreint la pr6sente loi, et

d) toute autre personne qui, de l'avis de la commis-
sion d'enquite, subirait directement les cons6quences
d'un ordre de la commission.
(4) Une commission d'enquate doit permettre aux

parties d'8tre repr6sent6es par avocat, de produire des
preuves pertinentes, de contre-interroger les t6moins et
de pr6senter des conclusions.

(5) La commission d'enquite peut recevoir et accep-
ter, sous serment, affidavit ou autrement, les preuves ou
renseignements qu'elle juge, A sa discr6tion, n6cessaires
et appropri6s, que ces preuves ou renseignements soient
ou non recevables devant une cour de justice.
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The Vancouver Sun's contention of reasonable
cause, that is, reasonable grounds, for its rejection
of the proffered advertisement, which promoted
subscriptions to the official publication of the
appellant association, was, as set out in the stated
case, a three-fold one:
(1) That homosexuality is offensive to public decency

and that the advertisement would offend some of its
subscribers;

(2) That the Code of Advertising Standards, a Code of
Advertising Ethics subscribed to by most of the
daily newspapers in Canada includes the following
section:

"Public decency-no advertisement shall be pre-
pared, or be knowingly accepted which is vulgar,
suggestive or in any way offensive to public
decency."

and that the advertisement in question did not
conform to the standards therein set out; and

(3) That the Appellant newspaper had a duty to protect
the morals of the community.

After hearing evidence the board of inquiry con-
cluded unanimously that no reasonable cause was
shown. Paragraph 12 of the stated case, which was
the focus of considerable argument in this Court,
is as follows:

12. Assessing all the evidence offered on the question
of the cause or motivation behind the Appellant's refusal
to publish the Respondent's advertisement, the majority
of the Board of Inquiry found the inevitable conclusion
to be that the real reason behind the policy was not a
concern for any standard of public decency, but was, in
fact, a personal bias against homosexuals and homosex-
uality on the part of various individuals within the
management of the Appellant newspaper. Board
Member Dr. Dorothy Smith dissented on this point and
held that there was no evidence whatsaever on which the
Board could make such a finding; and that, in particular
there was no evidence to rebut the Appellant's repeated
statements that its policy was predicated on a desire to
protect a reasonable standard of decency and good taste.

(I should note that the dissent of board member
Dr. Dorothy Smith in respect of one of the find-
ings by the board majority did not affect her
concurrence in the conclusion that the Vancouver
Sun violated s. 3 of the Human Rights Code.)

Le Vancouver Sun a justifi6 son refus de publier
I'annonce propos6e, qui sollicitait des abonnements
A la publication officielle de l'association appe-
lante, en invoquant une cause raisonnable, c'est-A-
dire des motifs raisonnables qui, comme en t6moi-
gne l'expos6 de cause, comprennent trois volets:

[TRADUCTION] (1) L'homosexualit6 pAche contre la
d6cence publique et I'annonce offenserait certains
abonn6s;

(2) Le Code of Advertising Standards, code d'6thique
de la publicit6 adopt6 par la plupart des quotidiens
du Canada, contient l'article suivant:

aD6cence publique-nul ne doit r6diger ni accep-
ter sciemment une annonce vulgaire, suggestive
ou offensant de quelque fagon la d6cence
publique.>

et I'annonce en cause ne respecte pas les normes qui
y sont 6nonc6es; et

(3) Le journal appelant a le devoir de prot6ger la
moralit6 de la collectivit6.

Aprbs avoir entendu les t6moignages, la commis-
sion d'enquite a conclu A l'unanimit6 qu'aucune
cause raisonnable n'avait 6t6 6tablie. Voici le par.
12 de l'expos6 de cause qui a suscit6 un long d6bat
devant cette Cour:

[TRADUCTIONJ 12. Aprds avoir 6valu6 toute la preuve
relative A la cause ou A la motivation derriere le refus de
l'appelant de publier l'annonce de l'intimbe, la majorit6
de la commission d'enquate en est venue in6vitablement
A la conclusion que la v6ritable raison d'8tre de la
politique n'6tait pas le souci de sauvegarder la d6cence
publique, mais les pr6jug6s personnels de plusieurs
membres de la direction du journal appelant au sujet des
homosexuels et de I'homosexualit6. Mme Dorothy Smith,
membre de la commission, diff6rait d'opinion sur ce
point et a jug6 qu'aucune preuve ne permettait A la
commission d'en arriver A cette conclusion, et qu'en
particulier, aucune preuve ne r6futait les d6clarations
r6p6t6es de l'appelant selon lesquelles sa politique 6tait
fond6e sur le d6sir de garantir un degr6 raisonnable de
d6cence et de bon gofit.

(Je dois faire remarquer que la dissidence de Mme
Dorothy Smith en ce qui concerne l'une des con-
clusions de la majorit6 de la commission ne l'a pas
empach6e de se rallier A la conclusion que le
Vancouver Sun avait enfreint 'art. 3 du Human
Rights Code.)
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I agree with MacDonald J., before whom the
appeal by way of stated case first came, and with
Seaton J.A., who dissented on the British
Columbia Court of Appeal, that the board's con-
clusion that no reasonable cause was shown under
s. 3 was, in the circumstances, a conclusion of fact.
At most, it was a conclusion of mixed fact and law.
In my opinion, therefore, the majority judgment of
the British Columbia Court of Appeal was not well
founded. Indeed, although it was argued stren-
uously in this Court that "reasonable cause"
involved an objective standard, Branca J.A. took a
different view, one that can only be seen as
destructive of the substance of s. 3 and of the
policy embodied in it. It was his conclusion that a
bias against homosexuals, if honestly held by the
newspaper, provided reasonable cause under s. 3
unless there was bad faith. (Quaere, whether
honesty and bad faith can co-exist!) I quote several
passages from his reasons:

The Board did not find that the various individuals
within the management of the appellant newspaper were
impelled towards their bias because of base views or by
spite, malice or in bad faith or indeed, in circumstances
other than good faith. In the absence of a finding of a
bias based on bad faith, how can it be justly said that
the bias held by such individuals is one that might not
have been reasonable and honestly entertained by them?
This was never determined by the Board. If the bias was
honestly entertained, then there was not an unreason-
able bias.

To go one step further, if the policy was motivated by
an honest bias, why then is the policy unreasonable?

Alternatively, let us assume that the bias was one held
in bad faith by the individuals mentioned by the Board.
The question still remained: was the policy of the news-
paper based on reasonable cause? The Board did not
attribute bad faith to the bias of the individuals. It did
not consider the second question at all and that is
whether or not the policy, despite the bias, constituted
reasonable cause.

The last-quoted paragraph is nothing more than a
direct substitution of the learned judge's opinion
for that of the board.

Je partage l'opinion du juge MacDonald, devant
qui l'appel a d'abord 6t6 interjet6 par voie d'expos6
de cause, et celle du juge Seaton qui 6tait dissident
en Cour d'appel de la Colombie-Britannique.
Selon eux, la conclusion de la commission selon
laquelle aucune cause raisonnable n'a 6t6 d6mon-
tr6e au sens de l'art. 3, est, dans les circonstances,
une conclusion de fait. C'est, au mieux, une con-
clusion mixte de fait et de droit. Par cons6quent, le
jugement majoritaire de la Cour d'appel de la
Colombie-Britannique n'est pas, A mon avis, bien
fond6. En effet, m~me s'il a 6t6 soutenu vigoureu-
sement devant cette Cour que ecause raisonnables
fait intervenir un critbre objectif, le juge Branca a
exprim6 un avis diff6rent qui va visiblement A
l'encontre de l'essence m~me de l'art. 3 et des
principes qui s'en d6gagent. II a conclu que dans la
mesure oil le journal manifestait, en toute honn8-
tet6, un pr6jug6 contre les homosexuels, ce pr6jug6
constituait une cause raisonnable en vertu de l'art.
3, sauf s'il y avait mauvaise foi. (Comment I'hon-
n8tet6 et la mauvaise foi peuvent-elles co-exister?)
Voici plusieurs extraits de ses motifs:

[TRADUCTION] La commission n'a pas conclu que le
pr6jug6 de plusieurs membres de la direction du journal
s'inspirait d'opinions indignes ou 6tait command6 par la
m6chancet6, la malveillance, la mauvaise foi ou en fait,
par des circonstances autres que la bonne foi. Faute de
conclure A un pr6jug6 fond6 sur la mauvaise foi, com-
ment peut-on dire avec justesse que ces personnes ne
pouvaient pas raisonnablement entretenir ce pr6jug6?
Ce point n'a jamais 6t6 tranch6 par la commission. Si ce
pr6jug6 6tait entretenu en toute honn&tet6, il ne saurait
donc 8tre question de pr6jug6 dbraisonnable.

Pour pousser plus loin le raisonnement, si la politique
du journal s'inspire d'un pr6jug6 entretenu en toute
honnatet6, pourquoi serait-elle dbraisonnable?

Subsidiairement, supposons que le pr6jug6 des mem-
bres mentionn6s par la commission soit inspir6 par la
mauvaise foi. La question demeure la m6me: la politique
du journal est-elle fond6e sur une cause raisonnable? La
commission n'a pas imput6 le pr6jug6 des membres de la
direction A la mauvaise foi. Elle n'a pas du tout examin6
la deuxidme question, soit celle de savoir si la politique
du journal constitue, en d6pit du pr6jug6, une cause
raisonnable.

Dans le dernier paragraphe cit6, le savant juge
substitue en fait son opinion A celle de la
commission.
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Robertson J.A., who came to the same conclu-
sion as Branca J.A. and thus formed with him the
majority of the British Columbia Court of Appeal,
was more restrained in his assessment of the issue
of reasonable cause. He viewed it as turning upon
an objective test and then chided the board of
inquiry for applying what he said was a subjective
test, namely what motivated the Vancouver Sun in
its denial or discrimination and was this motiva-
tion reasonable cause? In short, it was the learned
judge's opinion that the board erred in law in
applying what he said was the test of motivation.
He went on to say that in applying the wrong test
the board "gave no effect to evidence that the
advertisement would offend some of the newspa-
per's subscribers, which in addition would, of
course result in a loss of subscribers and afford
reasonable cause for declining to accept the
business".

I find this no less a plain substitution of the
learned judge's opinion for that of the board than
that which was expressed in the reasons of Branca
J.A. Was the board not entitled to say that the
potential loss of subscribers, a subjective opinion of
the Vancouver Sun, would not be a reasonable
ground for refusing the advertisement? If Robert-
son J.A. is right, a person who operates a service or
facility customarily available to the public can
destroy the prohibition against denial of its service,
save for reasonable cause, by parading his appre-
hensions that he will lose some business. Moreover,
this would destroy the prohibition not only in
respect of a class of persons such as the appellant
association, but against a complaining black
person or a Catholic or any other person in the
categories mentioned in s. 3(2)(a) of the Human
Rights Code. "It is not because of their race or
colour or religion that we deny our service" would
be the submission, "but because of the possible loss
of customers." It is the very kind of subjective
analysis which the Court of Appeal majority
charged against the board and, wrongly, in my
opinion.

I take first that Court's preoccupation with the
term "motivation", a matter also emphasized in

Le juge Robertson, qui est arriv6 A la m8me
conclusion que le juge Branca et qui forme donc
avec ce dernier la majorit6 de la Cour d'appel de la
Colombie-Britannique, 6tait plus mod6r6 dans son
appr6ciation de la question de la cause raisonna-
ble. II a estim6 que cette question s'articulait
autour d'un critbre objectif et il a donc reproch6 A
la commission d'enqu8te d'avoir appliqu6, selon
lui, un critbre subjectif: qu'est-ce qui a pouss6 le
Vancouver Sun A refuser de publier l'annonce ou A
agir de fagon discriminatoire et cette motivation
constitue-t-elle une cause raisonnable? En r6sumb,
le savant juge est d'avis que la commission a err6
en droit en appliquant ce qu'il a appel6 le critbre
de la motivation. II a par la suite d6clar6 qu'en
appliquant le mauvais critbre, la commission [TRA-

DUCTION] un'a pas tenu compte de la preuve ...
que l'annonce aurait offens6 certains abonn6s du
journal, ce qui aurait provoqu6 fatalement une
perte d'abonn6s et fourni une cause raisonnable
pour refuser de conclure le march6s.

A mon avis, le savant juge a substitu6 son
opinion A celle de la commission tout comme l'a
fait le juge Branca dans ses motifs. La commission
n'avait-elle pas le droit de dire que la perte poten-
tielle d'abonn6s, opinion subjective du Vancouver
Sun, ne constituait pas un motif raisonnable pour
refuser l'annonce? Si le juge Robertson a raison,
une personne qui exploite des services ou installa-
tions habituellement offerts au public peut con-
tourner l'interdiction de refuser ses services, sauf
pour une cause raisonnable, en affichant sa crainte
de voir baisser son chiffre d'affaires. En outre, ce
serait contourner l'interdiction non seulement dans
le cas d'une classe de personnes comme l'associa-
tion appelante, mais 6galement dans le cas d'un
noir ou d'un catholique, ou d'une autre personne
comprise dans les cat6gories mentionn6es A l'al.
3(2)a) du Human Rights Code. On pourrait alors
all6guer que (e n'est pas en raison de leur race, de
leur couleur ou de leur religion que nous refusons
nos services, mais en raison de la perte 6ventuelle
de clients). C'est ce type meme d'analyse subjec-
tive que la Cour d'appel A la majorit6 a, erron6-
ment A mon avis, imput6 A la commission.

Je vais tout d'abord examiner l'accent mis par la
Cour d'appel sur le terme amotivation, une ques-
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this Court by counsel for the Vancouver Sun. The
term was used in para. 12 of the stated case as a
disjunctive with the word "cause". It would, I am
sure, have been less confusing if the Legislature
had used the phrase "reasonable grounds" rather
than "reasonable cause", but in context there is no
doubt that the exonerating principle is that of
reasonable grounds. "Cause" in any sense of cau-
sation is not involved in the operation of the
Human Rights Code. The board was using a word
which in Black's Law Dictionary (1968, revised
4th ed.), for example, is defined as "cause or
reason that moves the will and induces action".
The Oxford English Dictionary (1970, vol. 6) at p.
698 defines "motive" as, inter alia, "that which
moves or induces a person to act in a certain way".
Wigmore on Evidence (1940, 3rd ed. vol. 1), at p.
561, s. 119 recites various uses of the word
"motive" as a fact in issue and one of such uses is
as follows:

"(3) motive may be in issue in the sense of
reason or ground for conduct."

Again, Chadman's Dictionary of Law (1909) at p.
74 defines "causa" to mean, inter alia, "motive,
ground, reason or consideration".

I refer to the foregoing to show that the board, a
lay group, could properly use the word motive as a
synonym for reason or ground. Certainly, its
meaning, as does the meaning of "reasonable
cause", depends on the context in which it is used.
What appears to me to have occurred in this case
is a concern with "motive" as if it was being
differentiated from "intent" for criminal law pur-
poses. Intent is not, however, an issue under s. 3 of
the Human Rights Code.

Secondly, I wish to refer to what counsel for the
Vancouver Sun put forward as his main argument
in this Court. It was not, it seems, an argument
addressed to the Courts below. The gist of the
argument was that the Human Rights Code pros-
cribes discrimination only on the basis of an attrib-
ute or characteristic of a person or class of persons;

tion sur laquelle les avocats du Vancouver Sun ont
particulibrement insist6 devant cette Cour. Le
terme a 6t6 utilis6 au par. 12 de l'expos6 de cause
comme synonyme du mot acauses. Je suis persuad6
que la confusion aurait 6t6 moindre si le l6gislateur
avait utilis6 l'expression ((motifs raisonnabless au
lieu de (cause raisonnables, mais, dans le contexte,
il ne fait aucun doute qu'il s'agit bien de motifs
raisonnables. La notion de (causeo, au sens de
causalit6, n'intervient pas dans I'application du
Human Rights Code. La commission d'enqu~te a
utilis6 un mot que le Black's Law Dictionary
(1968, 4e 6d. r6vis6e), par exemple, d6finit comme
[TRADUCTION] (la cause ou la raison qui influe
sur la volont6 et pousse A l'action. L'Oxford Eng-
lish Dictionary (1970, vol. 6), A la p. 698, donne,
notamment, la d6finition suivante du terme [TRA-

DUCTION] ((mobile: ce qui pousse ou incite une
personne A agir d'une certaine fagon. Wigmore on
Evidence (1940, 3e 6d. vol. 1), 6numbre, A la p.
561, art. 119, diverses acceptions du mot amobile
en tant quefait en litige, dont la suivante:

[TRADUCTION] x(3) le mobile peut 8tre en
litige au sens de raison ou motif d'une
conduite.)

De mime, le Chadman's Dictionary of Law (1909)
d6finit (A la p. 74) le mot ((causa)) notamment dans
le sens de [TRADUCTION] (mobile, motif, raison ou
consid6rations.

A mon sens, cela d6montre que la commission
d'enqu8te compos6e de non-juristes, pouvait trbs
bien utiliser le mot mobile comme synonyme de
raison ou motif. Sa signification, comme celle de
((cause raisonnables, d6pend certainement du con-
texte dans lequel il est utilis6. En l'esp6ce, A mon
avis, on s'est pr6occup6 du ((mobile)) comme si on
voulait le distinguer de laintentions, en droit crimi-
nel. L'article 3 du Human Rights Code ne soul~ve
pas la question de l'intention.

En second lieu, je voudrais aborder le principal
argument avanc6 par les avocats du Vancouver
Sun devant cette Cour. Cet argument n'a pas 6t6,
semble-t-il, invoqu6 devant les cours d'instance
infbrieure. II fait essentiellement valoir que le
Human Rights Code interdit tout acte discrimina-
toire fond6 uniquement sur un attribut ou une
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it does not prohibit all unreasonable denials or
discriminations and, hence, as in this case, a denial
or discrimination based on a newspaper policy or
even on "some personal quirk" (to use counsel's
words in his supplementary factum) of the newspa-
per publisher would be outside the scope of the
statute. This is an untenable submission, however
beguiling it may seem at first blush. It evades the
very questions which arise under s. 3 or under the
comparable s. 8 which deals with discrimination in
employment.

I confine myself here to s. 3. It deals not with all
services or facilities but only with those services or
facilities which are customarily available to the
public. The policy embodied is plain and clear.
Every person or class of person is entitled to avail
himself or themselves of such services or facilities
unless reasonable grounds are shown for denying
them or discriminating in respect of them. This
Court is obliged to enforce this policy regardless of
whether it thinks it to be ill-advised. There is
more, however, that needs to be said. Counsel for
the Vancouver Sun would have it that although it
could not discriminate against a person on the
ground that he had only one eye-that would be a
discrimination related to an attribute of the per-
son-it could refuse an advertisement soliciting
subscriptions to a periodical for the blind because
of newspaper policy against accepting such an
advertisement.

The argument is a desperate one, seeking to
circumvent the question of reasonable cause,
which is the only question to be decided once it is
determined that a service or facility customarily
available to the public has been denied to a person,
whatever be his attributes. The attributes or char-
acteristics may themselves provide reasonable
grounds for refusal (so long as they do not fall
within s. 3(2) of the Human Rights Code) and, if
not, there may be transcending grounds that may
afford reasonable cause, but it is impossible to
begin the inquiry into reasonable cause by exclud-
ing everything except a consideration of a com-
plainant's characteristics or attributes. That flies

caract6ristique d'une personne ou d'une classe de
personnes; il n'interdirait pas tous les refus ou
actes discriminatoires dbraisonnables et, par cons6-
quent, un refus ou un acte discriminatoire fond6,
comme en l'esp6ce, sur une politique du journal ou
m8me sur [TRADUCTION] ocun caprice personnel,
(pour reprendre l'expression utilisbe par les avo-
cats dans leur factum suppl6mentaire) de l'6diteur
du journal n'entrerait pas dans le champ d'applica-
tion du texte de la loi. Cet argument ne tient pas,
mime s'il peut paraitre sbduisant A premiere vue.
Il esquive les questions memes que soul~ve l'art. 3
ou l'art. 8 qui s'y apparente et porte sur la discri-
mination dans l'emploi.

Je m'en tiens ici A l'art. 3. Il ne vise pas tous les
services ou installations, mais seulement les servi-
ces ou installations habituellement offerts au
public. Le principe qui s'en d6gage est clair et net.
Toute personne ou classe de personnes a le droit de
se pr6valoir de ces services ou de ces installations,
A moins qu'il soit possible d'6tablir que des motifs
raisonnables justifient le refus ou l'acte discrimina-
toire. Cette Cour est oblig6e d'appliquer ce prin-
cipe mime s'il lui semble peu judicieux. Cepen-
dant, il faut encore ajouter ceci. Pour les avocats
du Vancouver Sun, m8me si le journal ne pouvait
agir de fagon discriminatoire A l'encontre d'une
personne au motif qu'elle est borgne-il s'agirait
alors d'un acte discriminatoire relatif A un attribut
de la personne-il pourrait refuser une annonce
invitant les gens A s'abonner A un p6riodique pour
les aveugles au motif que la politique du journal
est de ne pas accepter ce type d'annonce.

Cet argument de la dernidre chance cherche A
contourner la question de la cause raisonnable, la
seule que le tribunal doit trancher une fois 6tabli
que des services ou installations habituellement
offerts au public ont 6t6 refus6s A une personne,
quels que soient ses attributs. Les attributs ou les
particularitbs peuvent constituer des motifs raison-
nables de refus (dans la mesure oa ils ne tombent
pas sous le coup du par. 3(2) du Human Rights
Code) sinon, d'autres imp6ratifs peuvent constituer
une cause raisonnable, mais on ne peut commencer
A 6tudier la question de la cause raisonnable en
excluant tout, sauf les consid6rations relatives aux
caract6ristiques ou les attributs du plaignant. Ceci
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in the face of the Human Rights Code and in the
face of the plain words of s. 3. There is no limita-
tion to personal characteristics or attributes.

This brings me back to the findings in this case.
They amount to a rejection of the Vancouver Sun's
contention that the refusal of the advertisement
was motivated (if I may use the word) by a
concern for public decency or that such a concern
had anything to do with the refusal. It is, indeed,
difficult to square such concern with the various
illustrated advertisements of films which appear
regularly in the Vancouver Sun, advertisements
whose occasional vulgarity and offensiveness to
decency were conceded by counsel for the newspa-
per. The board of inquiry was entitled to find as a
fact, as the majority did, that the violation of s. 3
was based on a bias against homosexuals and
homosexuality and that this was not a reasonable
cause. The board member who dissented on the
finding of bias, nonetheless took the view-one
which I have expressed here-that apart from any
question of such bias, there was no reasonable
cause established to justify the discrimination. I
can find no basis on which a Court could or should
decide otherwise.

There was some reference in the respondent's
factum and in the argument of its counsel to
constitutional issues respecting freedom of the
press but they were not pursued and, indeed, could
not be without proper notice to the Attorney Gen-
eral of the Province and to the Attorney General
of Canada.

The appeal should be allowed, the judgment of
the British Columbia Court of Appeal should be
set aside and the judgment of MacDonald J. and
the order of the board of inquiry restored. The
appellant association is entitled to costs through-
out. There will be no costs to the British Columbia
Human Rights Commission.

The judgment of Martland, Ritchie, Spence,
Pigeon, Beetz and Pratte JJ. was delivered by

MARTLAND J.-The issues in this appeal arise
in respect of the application of the provisions of s.
3 of the Human Rights Code of British Columbia

va A l'encontre du Human Rights Code et de
l'6nonc6 clair de l'art. 3. Il n'y a pas de limite aux
caract6ristiques ou aux attributs personnels.

Je reviens aux conclusions de fait en l'espece.
Elles 6quivalent A un rejet de la pr6tention du
Vancouver Sun que le refus de publier l'annonce
6tait motiv6 (si je puis m'exprimer ainsi) par le
souci de sauvegarder la d6cence publique ou que ce
souci 6tait li6 au refus. En effet, il est difficile de
concilier ce souci du journal et les nombreuses
vignettes accompagnant les annonces de films
r6gulikrement publi6es dans le Vancouver Sun; les
avocats du journal ont d'ailleurs reconnu la nature
parfois vulgaire et offensante de ces annonces. La
commission d'enqu8te pouvait, comme l'a fait la
majorit6, en arriver A la conclusion de fait que la
violation de l'art. 3 6tait fond6e sur un prejug6 A
l'encontre des homosexuels et de l'homosexualit6
et que ce pr6jug6 ne constituait pas une cause
raisonnable. Le membre de la commission dissi-
dent sur la question du pr6jug6 a toutefois 6mis
l'opinion, que j'ai moi-m8me exprim6e en l'esp6ce,
que, cela mis A part, on n'a fait la preuve d'aucune
cause raisonnable susceptible de justifier I'acte
discriminatoire. Je ne peux voir aucun fondement
sur lequel un tribunal pouvait ou devait en arriver
A une autre conclusion.

Le factum de l'intim6 et la plaidoirie de ses
avocats ont fait allusion A des questions constitu-
tionnelles relativement A la libert6 de la presse. Ce
point n'a pas 6t6 poursuivi, d'ailleurs il ne pouvait
I'8tre sans l'avis appropri6 au procureur g6n6ral de
la Province et au procureur g6nbral du Canada.

Le pourvoi devrait 6tre accueilli, l'arrt de la
Cour d'appel de la Colombie-Britannique infirm6
et le jugement du juge MacDonald et l'ordre de la
commission d'enqu8te r6tablis. L'association appe-
lante a droit A ses d6pens dans toutes les cours. Il
n'y aura pas d'adjudication de d6pens en faveur de
la British Columbia Human Rights Commission.

Le jugement des juges Martland, Ritchie,
Spence, Pigeon, Beetz et Pratte a 6t6 rendu par

LE JUGE MARTLAND-Les questions soulev6es
par le pr6sent pourvoi sont affbrentes A l'applica-
tion des dispositions de l'art. 3 du Human Rights
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Act, 1973 (B.C.) (2nd Sess.), c. 119. That section
appears under a heading "Discriminatory Prac-
tices" and it read at the relevant time as follows:

3. (1) No person shall
(a) deny to any person or class of persons any accom-
modation, service, or facility customarily available to
the public; or
(b) discriminate against any person or class of per-
sons with respect to any accommodation, service, or
facility customarily available to the public,

unless reasonable cause exists for such denial or
discrimination.

(2) For the purposes of subsection (1),

(a) the race, religion, colour, ancestry, or place of
origin of any person or class of persons shall not
constitute reasonable cause; and
(b) the sex of any person shall not constitute reason-
able cause unless it relates to the maintenance of
public decency.

The Act established a commission, the British
Columbia Human Rights Commission. It provided
for the appointment of a director, who is the chief
executive officer of the Commission. When the
director receives a complaint alleging a contraven-
tion of the Act, he is required to investigate and
endeavour to effect a settlement of the alleged
contravention. If he is unable to settle an allega-
tion, provision is made for the appointment of a
board of inquiry which investigates the allegation.
The board of inquiry, if it is of the opinion that an
allegation is justified, may order a person who has
contravened the Act to cease such contravention
and may order such person to make available to
the person discriminated against such rights,
opportunities, or privileges as, in the opinion of the
board, he was denied. The board is also empow-
ered to direct the payment of compensation and to
make orders as to costs.

An appeal is given from a decision of the board
of inquiry to the Supreme Court on any question
of law or jurisdiction or any finding of fact neces-
sary to establish its jurisdiction that is manifestly
incorrect. The rules under the Summary Convic-
tions Act, R.S.B.C. 1960, c. 373, governing ap-

Code of British Columbia Act, 1973 (B.C.) (2*
Sess.), chap. 119. Cet article figure sous le titre
[TRADUCTION] *Actes discriminatoires, et 6tait
r6dig6 en ces termes au moment pertinent:

[TRADUCTION] 3. (1) Nul ne doit
a) priver une personne ou une classe de personnes
d'un logement, de services ou d'installations habituel-
lement offerts au public; ou
b) agir de fagon discriminatoire envers un personne
ou une classe de personnes i I'6gard d'un logement, de
services ou d'installations habituellement offerts au
public,

si ce n'est pour une cause raisonnable.

(2) Aux fins du paragraphe (1), ne constituent pas
une cause raisonnable

a) la race, la religion, la couleur, I'ascendance ou le
lieu d'origine d'une personne ou d'une classe de per-
sonnes; et
b) le sexe d'une personne sauf si la sauvegarde de la
d6cence publique est en cause.

La Loi cr6e une commission, la British
Columbia Human Rights Commission. Elle pr6-
voit la nomination d'un directeur qui en est l'admi-
nistrateur principal. Lorsque le directeur regoit
une plainte qui all6gue une violation de la Loi, il
est tenu d'enqu8ter et de chercher un r6glement.
S'il n'y parvient pas, la Loi pr6voit la nomination
d'une commission d'enquete. Si la commission est
d'avis qu'une plainte est fond6e, elle peut ordonner
au contrevenant de cesser de violer la Loi et lui
ordonner de faire b6n6ficier la victime des droits,
chances ou privilges dont, de l'avis de la commis-
sion, elle a 6t6 priv6e. La commission peut 6gale-
ment ordonner le versement d'une indemnit6 et
accorder des d6pens.

Appel de la d6cision de la commission d'enqu8te
peut 8tre interjet6 devant la Cour supreme sur une
question de droit ou de comp6tence ou sur une
conclusion de fait essentielle pour 6tablir sa com-
p6tence, si cette conclusion est manifestement
erron6e. On pr6voit l'application des r~gles r6gis-
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peals by way of stated case are made applicable.

A complaint was filed by an individual complai-
nant on behalf of the appellant, The Gay Alliance
Toward Equality, hereinafter referred to as
"Alliance", alleging that the respondent, The Van-
couver Sun, hereinafter referred to as "Sun", had
refused to publish an advertisement promoting the
sale of subscriptions to "Gay Tide" in the classi-
fied advertising section of The Sun newspaper in
violation of s. 3 of the Act. The Sun advised the
Alliance by letter that the advertisement was "not
acceptable for publication in this newspaper".

The Sun's refusal to print the advertisement was
because it promoted subscriptions to "Gay Tide".
"Gay Tide" is a publication which reflects the
purposes of the Alliance, i.e. to establish recogni-
tion for the thesis that homosexuality is a valid and
legitimate form of human sexual and emotional
expression in no way harmful to society or the
individual and completely on a par with heterosex-
uality.

A Board of Inquiry was constituted to consider
the complaint of the Alliance. After conducting a
hearing, the Board found that there had been a
violation of s. 3 of the Human Rights Code. From
this decision The Sun appealed. A case was stated
by the Board as required under the Act. The stated
case referred to the facts previously mentioned.
Paragraphs 10, 11 and 12 of the stated case are as
follows:

10. The refusal by the Appellant to publish the adver-
tisement in question was stated to be the result of a
policy which the paper has in its advertising department
(as distinct from its editorial department) to avoid any
advertising material dealing with homosexuals or homo-
sexuality, and the Appellant argued that this policy was
justified on three grounds:
(1) That homosexuality is offensive to public decency

and that the advertisement would offend some of its
subscribers;

(2) That the Code of Advertising Standards, a Code of
Advertising Ethics subscribed to by most of the
daily newspapers in Canada includes the following
section:

"Public decency-no advertisement shall be pre-
pared, or be knowingly accepted which is vulgar,

sant les appels sur un expos6 de cause aux termes
de la Summary Conviction Act, R.S.B.C. 1960,
chap. 373.

Une plainte a t6 d6pos6e au nom de l'appelante,
la Gay Alliance Toward Equality, ci-aprds appelke
l'aAlliances, par un particulier qui all6gue que
l'intim6, le Vancouver Sun, ci-aprds appel6 le
aSun), a refus6, en contravention de l'art. 3 de la
Loi, de publier dans la section des petites annonces
du journal une annonce pour promouvoir la vente
d'abonnements au ((Gay Tidev. Le Sun a inform6
l'Alliance par lettre que l'annonce 6tait [TRADUC-
TION] inacceptable dans ce journals.

Le Sun a refus6 de publier l'annonce parce
qu'elle visait A promouvoir la vente d'abonnements
au (Gay Tide). (Gay Tide)) est une publication qui
reflkte les buts de l'Alliance, soit en arriver A une
reconnaissance de la th6se que l'homosexualit6 est
une forme d'expression sexuelle et 6motionnelle
valide et l6gitime qui n'est aucunement pr6judicia-
ble A la soci6t6 ni A l'individu et qui est sur le
m~me pied que l'h6trosexualit6.

Une commission d'enquite a 6t6 form6e pour
examiner la plainte de l'Alliance. Aprbs avoir tenu
une audience, la commission a conclu que l'art. 3
du Human Rights Code avait 6t6 viol6. Le Sun a
interjet6 appel de la d6cision. Conform6ment A la
Loi, la commission a soumis un expos6 de cause
qui reprend les faits d6jA mentionn6s. Voici les par.
10, 11 et 12 de l'expos6 de cause:

[TRADUCTION] 10. On all6gue que le refus de l'appe-
lant de publier l'annonce en cause d6coule d'une politi-
que du service de publicit6 du journal (par opposition au
service de r6daction) qui vise A 6viter de publier toute
annonce relative aux homosexuels ou A l'homosexualit6
et I'appelant soutient que cette politique se fonde sur
trois motifs:

(1) L'homosexualit6 p6che contre la d6cence publique
et I'annonce offenserait certains abonn6s;

(2) Le Code of Advertising Standards, code d'6thique
de la publicit6 adopt6 par la plupart des quotidiens
du Canada, contient 'article suivant:

*D6cence publique-nul ne doit r6diger ni accep-
ter sciemment une annonce vulgaire, suggestive
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suggestive or in any way offensive to public
decency."

and that the advertisement in question did not
conform to the standards therein set out; and

(3) That the Appellant newspaper had a duty to protect
the morals of the community.

11. This Board of Inquiry found that the central
theme of the Appellant's argument was that the policy
in question was predicated on a desire to protect a
reasonable standard of decency and good taste.

12. Assessing all the evidence offered on the question
of the cause or motivation behind the Appellant's refusal
to publish the Respondent's advertisement, the majority
of the Board of Inquiry found the inevitable conclusion
to be that the real reason behind the policy was not a
concern for any standard of public decency, but was, in
fact, a personal bias against homosexuals and homosex-
uality on the part of various individuals within the
management of the Appellant newspaper. Board
Member Dr. Dorothy Smith dissented on this point and
held that there was no evidence whatsoever on which the
Board could make such a finding; and that, in particular
there was no evidence to rebut the Appellant's repeated
statements that its policy was predicated on a desire to
protect a reasonable standard of decency and good taste.

The questions of law stated in the stated case
are as follows:

The appellant desires to question the finding that a
violation did take place on the grounds that the said
Judgment was erroneous in point of law or in excess of
jurisdiction, the questions submitted being:

1. Was the Board of Inquiry correct in law in holding
that pursuant to Section 3(1) of the Human Rights
Code of British Columbia that classified advertising
was a service or facility customarily available to the
public?

2. Was the Board of Inquiry correct in law in holding
that the Appellant herein denied to any person or
class of persons any accommodation, service or facili-
ty customarily available to the public or discriminated
against any person or class of persons with respect to
any accommodation, service or facility customarily
available to the public pursuant to Section 3(1) of the
Human Rights Code of British Columbia?

3. Was the Board of Inquiry correct in law in holding
that pursuant to Section 3(1) of the Human Rights
Code of British Columbia that the Appellant herein
did not have reasonable cause for the alleged denial

ou offensant de quelque fagon la d6cence
publique.>

et l'annonce en cause ne respecte par les normes qui
y sont 6nonc6es; et

(3) Le journal appelant a le devoir de prot6ger la
moralit6 de la collectivit6.

11. La pr6sente commission d'enquate a conclu que
I'argument principal de l'appelant est que la politique en
cause est fond6e sur le d6sir de garantir un degr6
raisonnable de d6cence et de bon goait.

12. Aprbs avoir 6valu6 toute la preuve relative A la
cause ou A la motivation derriAre le refus de I'appelant
de publier l'annonce de l'intimbe, la majorit6 de la
commission d'enqute en est venue inbvitablement A la
conclusion que la vbritable raison d'Etre de la politique
n'6tait pas le souci de sauvegarder la d6cence publique,
mais les pr6jug6s personnels de plusieurs membres de la
direction du journal appelant au sujet des homosexuels
et de l'homosexualit6. Mme Dorothy Smith, membre de
la commission, diff6rait d'opinion sur ce point et a jug6
qu'aucune preuve ne permettait A la commission d'en
arriver A cette conclusion et qu'en particulier, aucune
preuve ne r6futait les d6clarations r6p6t6es de l'appelant
selon lesquelles sa politique 6tait fond6e sur le d6sir de
garantir un degr6 raisonnable de d6cence et de bon gofit.

Les questions de droit 6nonc6es dans l'expos6 de
cause sont les suivantes:

[TRADUCTION] L'appelant conteste la conclusion que
la Loi a 6t6 viol6e aux motifs que le jugement en cause
est erron6 en droit ou constitue un exchs de juridiction et
soumet les questions suivantes:
1. La commission d'enqu8te a-t-elle jug6 A bon droit que,

conform6ment au par. 3(1) du Human Rights Code
de la Colombie-Britannique, les petites annonces cons-
tituent un service habituellement offert au public?

2. La commission d'enquite a-t-elle jug6 A bon droit que
l'appelant a priv6 une personne ou une classe de
personnes d'un logement, de services ou d'installations
habituellement offerts au public ou a agi de fagon
discriminatoire envers une personne ou une classe de
personnes A l'6gard d'un logement, de services ou
d'installations habituellement offerts au public, con-
form6ment au par. 3(1) du Human Rights Code de la
Colombie-Britannique?
La commission d'enquate a-t-elle jug6 A bon droit que,
conformiment au par. 3(1) du Human Rights Code
de la Colombie-Britannique, I'appelant n'a aucune
cause raisonnable pour justifier le pr6tendu acte
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and did not have reasonable cause for the alleged
discrimination?

Sun's appeal to a judge of the Supreme Court of
British Columbia was dismissed, but its appeal to
the Court of Appeal succeeded by a majority
decision. It is from that judgment that the present
appeal, with leave, has been brought to this Court.

The following excerpts from the judgments of
Branca J.A. and Robertson J.A., who comprised
the majority in the Court of Appeal, state the basis
upon which they were of the opinion that Sun's
appeal should be allowed:

Per Branca J.A.:

The Board concluded that having assessed all of the
evidence that it was a personal bias on the part of
various individuals, within the management of the ad-
vertising department of the newspaper, which was the
real reason motivating the refusal to publish and not a
genuine concern on the part of the newspaper for any
standard of public decency. It seems to me that the real
question for determination was not whether certain
individuals within management had a bias against
homosexuals or homosexuality which may have motivat-
ed the policy, but whether or not the resultant policy
dealing with public decency even though motivated by a
bias on the part of certain individuals constituted a
reasonable cause for the refusal to publish. In other
words, despite the fact that certain individuals may have
had that bias and that bias might well have motivated
the refusal, the vital question remained: did the resultant
policy of the newspaper furnish reasonable cause within
the meaning of those words as used in s. 3 of the Human
Rights Code which in that event might constitute a
lawful ground for refusal.

Per Robertson J.A.:

It is my view that the words in s. 3(1) of the Code,
"unless reasonable cause exists" require the application
of an objective test: does such a cause exist? It is wrong
in law to substitute for this the subjective test that the
Board applied: what motivated the person who denied or
discriminated and was this motivation reasonable cause
for the denial or discrimination? To put it another way:
If reasonable cause does in fact exist, the person dis-
criminated against cannot claim the benefit of s. 3, even
though the other person did not know of the existence of
the cause; conversely, if reasonable cause does not in
fact exist, the other person cannot justify his act of

discriminatoire?

L'appel interjet6 par le Sun devant un juge de la
Cour supr8me de la Colombie-Britannique a t
rejet6, mais la Cour d'appel A la majorit6 lui a
donn6 gain de cause. Cette d6cision fait l'objet du
pr6sent pourvoi interjet6, sur autorisation, devant
cette Cour.

Les extraits suivants tir6s des motifs des juges
Branca et Robertson, qui forment la majorit6 en
Cour d'appel, indiquent sur quoi ils se sont fond6s
pour accueillir l'appel du Sun:

Selon le juge Branca:

[TRADUCTION] Aprbs avoir 6valu6 toute la preuve, la
commission a conclu que le refus de publier 6tait en fait
motiv6 par les pr6jug6s personnels de plusieurs membres
de la direction du service de publicit6 du journal et non
par un souci sinc6re du journal de sauvegarder la
d6cence publique. Il me semble que la v6ritable question
A trancher n'est pas de savoir si certains membres de la
direction entretenaient, A l'6gard des homosexuels et de
l'homosexualit6, des pr6jug6s qui ont pu motiver la
politique, mais plut6t de savoir si la politique qui en
d6coule A l'6gard de la d6cence publique, m~me si elle
est command6e par les pr6jug6s de certaines personnes,
constitue une cause raisonnable du refus de publier. En
d'autres termes, meme si certaines personnes ont pu
entretenir ces prejug6s qui ont pu entrainer le refus, la
question fondamentale demeure: la politique du journal
constitue-t-elle une cause raisonnable au sens donn6 A
ces termes A l'art. 3 du Human Rights Code? Dans
l'affirmative, la politique peut constituer un motif 16gi-
time de refus.

Selon le juge Robertson:

[TRADUCTION] A mon avis, I'expression usi ce n'est
pour une cause raisonnables utilis6e au par. 3(1) du
Code exige l'application d'un critbre objectif: pareille
cause existe-t-elle? II est erron6 en droit de substituer A
ce critbre le critbre subjectif appliqu6 par la commission:
qu'est-ce qui a motiv6 la personne qui a refus6 la
demande ou a agi de fagon discriminatoire et cette
motivation constitue-t-elle une cause raisonnable de
refus ou de discrimination? En d'autres termes: s'il
existe en fait une cause raisonnable, la victime de discri-
mination ne peut invoquer l'art. 3, mime si l'autre
personne ne connaissait pas l'existence de la cause; par
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discrimination by a genuine belief that a reasonable
cause did exist.

Of course, in applying the Code the "cause" must be
considered in relation to the person and the circum-
stances. Also, it must be borne in mind that the mem-
bers of majorities have rights and sensibilities. I do not
think that it is the intention of the Code that these are
generally to be ignored for the benefit of those who are
different. The words "unless reasonable cause exists"
make this abundantly clear.

If the grounds upon which the Board reached its
decision are to be gathered from the stated case alone, it
appears from paragraph 12 that the Board went wrong,
in that it applied the wrong test, that of motivation, and
gave no effect to the evidence referred to in paragraph
10(1), that the advertisement would offend some of the
newspaper's subscribers, which in addition would, of
course, result in a loss of subscribers and afford reason-
able cause for declining to accept the business.

The first two questions of law stated in the
stated case raise a serious issue as to the extent to
which the discretion of a newspaper publisher to
determine what he wishes to publish in his newspa-
per has been curtailed by the Human Rights Code.
Is his decision not to publish some item in his
newspaper subject to review by a board of inquiry
set up under the Act, with power, if it considers his
decision unreasonable, to compel him to publish
that which he does not wish to publish?

The Supreme Court of the United States, in
1974, in Miami Herald Publishing Co., Division
of Knight Newspapers, Inc. v. Tornillo2, had to
consider whether a Florida statute violated the
First Amendment's guarantee of freedom of the
press. This statute granted to a political candidate
the right to equal space in a newspaper to answer
criticism and attacks on his record by a newspaper.
This right is somewhat similar to that defined in s.
3 of Bill No. 9 entitled "An Act to ensure the
Publication of Accurate News and Information",
which had been reserved by the Lieutenant-Gover-
nor of Alberta, and which was under consideration
in this Court

2 418 U.S. 241.
3 [1938] S.C.R. 100.

contre, s'il n'y a pas en fait de cause raisonnable, I'autre
personne ne peut 16gitimer son acte discriminatoire en
soutenant qu'elle croyait sinchrement qu'il existait une
cause raisonnable.

Certes, en appliquant le Code, la -cause, doit 8tre
envisag6e par rapport A la personne et aux circonstances.
On doit 6galement garder A l'esprit que les gens qui
composent la majorit6 ont des droits et des susceptibili-
t6s. Je ne crois pas que le Code vise A mettre cela de c~t6
au b6n6fice de ceux qui sont diffbrents. L'expression asi
ce n'est pour une cause raisonnables le montre tris
clairement.

Si les motifs sur lesquels se fonde la commission pour
rendre sa d6cision doivent 6tre tir6s uniquement de
l'expos6 de cause, il ressort du par. 12, que la commis-
sion a commis une erreur en appliquant le mauvais
critbre, celui de la motivation, et n'a pas tenu compte de
la preuve mentionn6e au par. 10(1), soit que l'annonce
aurait offens6 certains abonn6s du journal, ce qui aurait
provoqu6 fatalement une perte d'abonn6s et fourni une
cause raisonnable pour refuser de conclure le march&.

Les deux premieres questions de droit 6nonc6es
dans l'expos6 de cause soul6vent un point impor-
tant: dans quelle mesure le Human Rights Code
restreint-il le pouvoir discr6tionnaire de l'6diteur
d'un journal de d6terminer ce qu'il d6sire publier
dans son journal? Sa d6cision de ne pas publier un
article dans son journal est-elle soumise au pouvoir
de r6vision d'une commission d'enquate cr66e aux
termes de la Loi, avec le pouvoir, si elle juge la
d6cision d6raisonnable, de le contraindre A publier
ce qu'il ne d6sire pas publier?

En 1974, dans Miami Herald Publishing Co.,
Division of Knight Newspapers, Inc. v. Tornillo2,
la Cour supr8me des ttats-Unis a eu A examiner si
une loi de la Floride violait le Premier amende-
ment qui garantit la libert6 de la presse. Cette loi
accordait A un candidat aux 6lections qui d6sirait
r6pondre aux critiques et aux attaques d'un journal
A son endroit un espace 6quivalent dans un journal.
Ce droit est assez semblable A celui d6fini A l'art. 3
de la Loi no 9 intitulbe ((An Act to ensure the
Publication of Accurate News and Informationm,
qui avait 6t6 r6serv6e par le lieutenant-gouverneur
de l'Alberta et que cette Cour a examin6e 3

2 418 U.S. 241.
3 [1938] R.C.S. 100.
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The Supreme Court of the United States held
that the statute under consideration was a viola-
tion of the First Amendment. In the course of his
reasons for judgment, Chief Justice Burger, who
delivered the opinion of the Court, said that the
statute failed to clear the barriers of the First
Amendment because of its intrusion into the func-
tion of editors. He went on to say at p. 258:

A newspaper is more than a passive receptacle or
conduit of news, comment, and advertising. The choice
of material to go into a newspaper, and the decisions
made as to limitations on the size and content of the
paper, and treatment of public issues and public offi-
cials-whether fair or unfair-constitute the exercise of
editorial control and judgment. It has yet to be demon-
strated how governmental regulations of this crucial
process can be exercised consistent with First Amend-
ment guarantees of a free press as they have evolved at
this time.

The Canadian Bill of Rights, s. 1(f), recognizes
freedom of the press as a fundamental freedom.

While there is no legislation in British Columbia
in relation to freedom of the press, similar to the
First Amendment or to the Canadian Bill of
Rights, and while there is no attack made in this
appeal on the constitutional validity of the Human
Rights Code, I think that Chief Justice Burger's
statement about editorial control and judgment in
relation to a newspaper is of assistance in consider-
ing one of the essential ingredients of freedom of
the press. The issue which arises in this appeal is
as to whether s. 3 of the Act is to be construed as
purporting to limit that freedom.

Section 3 of the Act refers, in paras. (a) and (b),
to "service ... customarily available to the pub-
lic". It forbids the denial of such a service to any
person or class of persons and it forbids discrimi-
nation against any person or class of persons with
respect to such a service, unless reasonable cause
exists for such denial or discrimination.

In my opinion the general purpose of s. 3 was to
prevent discrimination against individuals or
groups of individuals in respect of the provision of
certain things available generally to the public.
The items dealt with are similar to those covered

La Cour supreme des Etats-Unis a jug6 que la
loi en cause violait le Premier amendement. Dans
ses motifs de jugement, le juge en chef Burger, au
nom de la Cour, a dit que la loi ne passait pas
l'obstacle du Premier amendement parce qu'elle
empi6tait sur la fonction des r6dacteurs. 11 a dit (A
la p. 258):

[TRADUCTION] Un journal est plus qu'un r6ceptacle
passif ou un v6hicule de nouvelles, de commentaires et
de publicit6. C'est par le choix des articles publi6s dans
un journal, par les d6cisions sur les dimensions et le
contenu du journal et par la fagon de traiter des ques-
tions d'int6r8t public et des hommes publics-loyale-
ment ou non--que le r6dacteur exerce sa direction et son
jugement. Il reste encore A d6montrer comment les
rAgles gouvernementales sur ce processus important peu-
vent 8tre compatibles avec les garanties du Premier
amendement quant A la libert6 de la presse telles qu'elles
existent A pr6sent.

La D6claration canadienne des droits reconnait,
A son al. 1f), la libert6 de la presse comme une
libert6 fondamentale.

Bien qu'il n'y ait en Colombie-Britannique
aucune l6gislation concernant la libert6 de la
presse, comme le Premier amendement ou la
D6claration canadienne des droits, et bien que le
pr6sent pourvoi n'attaque pas la constitutionnalit6
du Human Rights Code, j'estime que la d6clara-
tion du juge en chef Burger au sujet de la direction
et du jugement de la r6daction d'un journal est
utile pour examiner un des 616ments essentiels de
la libert6 de la presse. En l'esp~ce, il s'agit de
d6terminer si l'on doit interpr6ter l'art. 3 de la Loi
comme limitant cette libert6.

L'article 3 de la Loi parle, aux par. a) et b) des
aservices ... habituellement offerts au publics. Il
interdit d'en priver une personne ou une classe de
personnes et d'agir de fagon discriminatoire envers
une personne ou une classe de personnes en ce qui
concerne un service, A moins qu'il existe une cause
raisonnable de refus ou de discrimination.

A mon avis, le but g6n6ral de l'art. 3 est d'6viter
que des individus ou des groupes d'individus soient
victimes de discrimination quant A la fourniture de
choses g6n6ralement offertes au public. On y vise
des questions semblables A celles qui font l'objet de

[1979] 2 S.C.R.454



[1979] 2 R.C.S. GAY ALLIANCE C. VANCOUVER SUN Le Juge Martland 455

by legislation in the United States, both federal
and state. "Accommodation" refers to such mat-
ters as accommodation in hotels, inns and motels.
"Service" refers to such matters as restaurants,
bars, taverns, service stations, public transporta-
tion and public utilities. "Facility" refers to such
matters as public parks and recreational facilities.
These are all items "customarily available to the
public". It is matters such as these which have
been dealt with in American case law on the
subject of civil rights.

The case in question here deals with the refusal
by a newspaper to publish a classified advertise-
ment, but it raises larger issues, which would
include the whole field of newspaper advertising
and letters to the editor. A newspaper exists for
the purpose of disseminating information and for
the expression of its views on a wide variety of
issues. Revenues are derived from the sale of its
newspapers and from advertising. It is true that its
advertising facilities are made available, at a price,
to the general public. But Sun reserved to itself the
right to revise, edit, classify or reject any adver-
tisement submitted to it for publication and this
reservation was displayed daily at the head of its
classified advertisement section.

The law has recognized the freedom of the press
to propagate its views and ideas on any issue and
to select the material which it publishes. As a
corollary to that a newspaper also has the right to
refuse to publish material which runs contrary to
the views which it expresses. A newspaper pub-
lished by a religious organization does not have to
publish an advertisement advocating atheistic doc-
trine. A newspaper supporting certain political
views does not have to publish an advertisement
advancing contrary views. In fact, the judgments
of Duff C.J., Davis J., and Cannon J., in the
Alberta Press case, previously mentioned, suggest
that provincial legislation to compel such publica-
tion may be unconstitutional.

In my opinion the service which is customarily
available to the public in the case of a newspaper
which accepts advertising is a service subject to the
right of the newspaper to control the content of
such advertising. In the present case, The Sun had
adopted a position on the controversial subject of

la 16gislation ambricaine, tant celle du fbdbral que
celle des tats. KLogemento renvoie notamment au
logement dans un h6tel, une auberge ou un motel.
aServices) renvoie aux restaurants, aux bars, aux
tavernes, aux stations-service, aux transports et
aux services publics. ((Installations) renvoie aux
parcs publics et aux installations r6cr6atives. Ces
commodit6s sont toutes ahabituellement offertes
au public). La jurisprudence ambricaine sur les
libert6s publiques traite de sujets de cet ordre.

La pr6sente affaire porte sur le refus d'un jour-
nal de publier une petite annonce mais elle soulkve
des questions plus larges qui comprennent tout le
domaine de la publicit6 dans les journaux et des
lettres au r6dacteur. Le but d'un journal est de
diffuser des informations et de faire connaltre ses
opinions sur un large 6ventail de questions. Il tire
ses revenus de la vente de ses numbros et de la
publicit6. II est vrai que le public en g6n6ral peut
utiliser, moyennant un certain prix, les services de
publicit6. Mais le Sun se r6serve le droit de modi-
fier, d'annoter, de classer ou de refuser une
annonce qu'on lui demande de publier et cette
r6serve figure chaque jour en tate de sa section des
petites annonces.

Le droit a reconnu la libert6 de la presse de
diffuser ses opinions et ses ides et de choisir ce
qu'elle publie. Cons6quemment, un journal a 6ga-
lement le droit de refuser de publier ce qui va A
l'encontre des vues qu'il exprime. Un journal
publi6 par un organisme religieux n'est pas tenu de
publier une annonce pr6conisant I'ath6isme. Un
journal d6fendant certaines opinions politiques n'a
pas A publier une annonce avangant des opinions
contraires. En fait, les jugements du juge en chef
Duff et des juges Davis et Cannon dans l'arrat
Alberta Press, d6jA mentionn6, laissent entendre
qu'une loi provinciale imposant une telle publica-
tion pourrait 8tre inconstitutionnelle.

A mon avis, le service qui est habituellement
offert au public est, dans le cas d'un journal qui
accepte des annonces, assujetti au droit du journal
d'en contr6ler le contenu. En l'esp6ce, le Sun avait
adopt6 une position sur le sujet controvers6 de
l'homosexualit6. Il ne d6sirait pas accepter une
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homosexuality. It did not wish to accept an adver-
tisement seeking subscription to a publication
which propagates the views of the Alliance. Such
refusal was not based upon any personal charac-
teristic of the person seeking to place that adver-
tisement, but upon the content of the advertise-
ment itself.

Section 3 of the Act does not purport to dictate
the nature and scope of a service which must be
offered to the public. In the case of a newspaper,
the nature and scope of the service which it offers,
including advertising service, is determined by the
newspaper itself. What s. 3 does is to provide that
a service which is offered to the public is to be
available to all persons seeking to use it and the
newspaper cannot deny the service which it offers
to any particular member of the public unless
reasonable cause exists for so doing.

In my opinion the Board erred in law in consid-
ering that s. 3 was applicable in the circumstances
of this case. I would dismiss the appeal with costs.

The judgment of Dickson and Estey JJ. was
delivered by

DICKSON J. (dissenting)-The Gay Alliance
Toward Equality is an association of homosexuals.
Its official publication is the "Gay Tide". On
October 23, 1974, a representative of the Gay
Alliance wrote to the Vancouver Sun (the largest
newspaper in British Columbia with a daily circu-
lation of approximately 250,000) requesting that
the following advertisement appear in the classi-
fied advertising section of the paper:

Subs. to GAY TIDE, gay lib paper. $1.00 for 6 issues.
2146 Yew St., Vancouver.

The Sun refused to publish the advertisement,
stating that its refusal was the result of a policy in
its advertising department to avoid any material
dealing with homosexuals or homosexuality. The
Gay Alliance filed a complaint under the Human
Rights Code of British Columbia.

annonce qui cherchait A promouvoir la vente
d'abonnements A une publication qui propage les
id6es de l'Alliance. Ce refus n'6tait pas fond6 sur
une particularit6 de la personne qui cherchait A
faire publier cette annonce, mais sur le contenu
mime de l'annonce.

L'article 3 de la Loi n'a pas pour objet de
prescrire la nature et I'6tendue d'un service qui
doit 8tre offert au public. Dans le cas d'un journal,
celui-ci d6termine lui-meme la nature et la port6e
des services qu'il offre, y compris le service de
publicit6. L'effet de l'art. 3 est d'assurer qu'un
service offert au public l'est A tous ceux qui veulent
y avoir recours et le journal ne peut en refuser
l'acc6s A un membre particulier du public A moins
d'une cause raisonnable de refus.

A mon avis, la commission a err6 en droit en
statuant que l'art. 3 s'applique aux circonstances
de cette affaire. Je suis d'avis de rejeter le pourvoi
avec d6pens.

Le jugement des juges Dickson et Estey a 6t6
rendu par

LE JUGE DICKSON (dissident)-La Gay Alli-
ance Toward Equality est une association d'homo-
sexuels. ((Gay Tideo en est I'organe officiel. Le 23
octobre 1974, un repr6sentant de la Gay Alliance a
6crit au Vancouver Sun (le plus important journal
de la Colombie-Britannique dont le tirage quoti-
dien est d'environ 250,000 exemplaires) pour
demander que soit ins6r6e l'annonce suivante dans
la section des petites annonces du journal:

[TRADUCTION] GAY TIDE. Abonn. $1.00 pr. 6 numb&
ros. 2146 rue Yew, Vancouver.

Le Sun a refus6 de publier l'annonce et indiqu6
que son refus 6tait command6 par une politique du
service de publicit6 de ne publier aucun document
relatif aux homosexuels ni A l'homosexualit6. La
Gay Alliance a d6pos6 une plainte en vertu du
Human Rights Code de la Colombie-Britannique.
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I

Section 3 of the Code, the section upon which
the complaint of the Gay Alliance was based,
reads:

3. (1) Nopersonshall
(a) deny to any person or class of persons any accom-
modation, service, or facility customarily available to
the public; or
(b) discriminate against any person or class of per-
sons with respect to any accommodation, service, or
facility customarily available to the public,

unless reasonable cause exists for such denial or
discrimination.

(2) For the purposes of subsection (1),

(a) the race, religion, colour, ancestry, or place of
origin of any person or class of persons shall not
constitute reasonable cause; and
(b) the sex of the person shall not constitute reason-
able cause unless it relates to the maintenance of
public decency or to the determination of premiums
or benefits under contracts of insurance.

In short, the Code provides that no person shall
(i) deny to any person or group of persons (ii) any
service customarily available to the public (iii)
unless reasonable cause exists for such denial.

The British Columbia Human Rights Code pro-
vides for the establishment of a Human Rights
Commission and the appointment of a director and
other employees. Where the director is unable to
settle an allegation, a report must be made to the
Minister of Labour who may refer the allegation
to a board of inquiry. That is the action taken in
this instance. Following a hearing, the board of
inquiry ordered the Vancouver Sun to make the
facilities of its classified advertising section avail-
able to The Gay Alliance Toward Equality.

An appeal was taken by way of stated case to
the Supreme Court of British Columbia in accord-
ance with s. 18 of the Code. The Sun challenged
the finding that a violation had taken place, and
three questions were submitted in the stated case:

1. Was the Board of Inquiry correct in law in holding
that pursuant to Section 3(1) of the Human Rights
Code of British Columbia that classified advertising
was a service or facility customarily available to the
public?

I

La plainte de la Gay Alliance est fond6e sur
l'art. 3 du Code que voici:

[TRADUCTION] 3. (1) Nul ne doit
a) priver une personne ou une classe de personnes
d'un logement, de services ou d'installations habituel-
lement offerts au public; ou
b) agir de fagon discriminatoire envers une personne
ou une classe de personnes A l'6gard d'un logement, de
services ou d'installations habituellement offerts au
public,

si ce n'est pour une cause raisonnable.

(2) Aux fins du paragraphe (1), ne constituent pas
une cause raisonnable

a) la race, la religion, la couleur, I'ascendance ou le
lieu d'origine d'une personne ou d'une classe de per-
sonnes; et
b) le sexe d'une personne, sauf si la sauvegarde de la
d6cence publique ou la fixation de primes ou de
prestations en vertu de contrats d'assurance est en
cause.

En r6sum6, le Code pr6voit que nul ne doit (i)
priver une personne ou une classe de personnes (ii)
de services habituellement offerts au public (iii) si
ce n'est pour une cause raisonnable.

Le Human Rights Code de la Colombie-Britan-
nique prescrit la cr6ation d'une Commission des
droits de la personne et la nomination d'un direc-
teur et d'autres employ6s. S'il ne peut trancher une
plainte, le directeur doit faire rapport au ministre
du Travail qui peut soumettre la plainte A une
commission d'enqute. C'est ce qui s'est produit en
l'esp~ce. Aprds une audience, la commission d'en-
qu8te a ordonn6 au Vancouver Sun de mettre A la
disposition de la Gay Alliance Toward Equality sa
section des petites annonces.

Un appel sur expos6 de cause a 6t6 interjet6 A la
Cour supreme de la Colombie-Britannique confor-
m6ment A l'art. 18 du Code. Le Sun y conteste la
conclusion que la Loi a 6t6 violbe et trois questions
sont soumises dans l'expos6 de cause:

[TRADUCTIONJ 1. La Commission d'enquate a-t-elle
jug6 A bon droit que, conform6ment au par. 3(1) du
Human Rights Code de la Colombie-Britannique, les
petites annonces constituent un service habituellement
offert au public?
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2. Was the Board of Inquiry correct in law in holding
that the Appellant herein denied to any person or
class of persons any accommodation, service or facili-
ty customarily available to the public or discriminated
against any person or class of persons with respect to
any accommodation service or facility customarily
available to the public pursuant to Section 3(1) of the
Human Rights Code of British Columbia?

3. Was the Board of Inquiry correct in law in holding
that pursuant to Section 3(1) of the Human Rights
Code of British Columbia that the Appellant herein
did not have reasonable cause for the alleged denial
and did not have reasonable cause for the alleged
discrimination?

The appeal was dismissed by Mr. Justice Mac-
Donald, but a further appeal to the British
Columbia Court of Appeal was allowed (Branca
and Robertson JJ.A., Seaton J.A. dissenting). The
Gay Alliance Toward Equality now appeals to this
Court, pursuant to leave.

Before the board of inquiry it was contended
that the classified advertising columns of The Sun
newspaper were not a "service customarily avail-
able to the public", but this argument was not
pursued in the British Columbia Courts, or in this
Court, and I therefore give it no further heed. It is
common ground that the Gay Alliance was denied
the opportunity to have the proferred advertise-
ment published. Only one issue is left in this
appeal, namely, whether the board of inquiry con-
vened to consider the complaint erred in law in
holding there was no reasonable cause for refusing
the advertisement.

II

It is critical to an understanding of the issues in
this case, and the resolution of those issues, to
appreciate the structure of the Code. Without such
an appreciation, it is impossible to grasp the
importance of the concept of "reasonable cause" in
the decision-making and jurisdiction of a board of
inquiry.

The unique structure of the British Columbia
Code may be said to have given rise to the present
controversy. Most human rights codes in Canada
follow a well-worn path. The Ontario Human
Rights Code, R.S.O. 1970, c. 318, as amended,

2. La commission d'enquate a-t-elle jug6 A bon droit que
l'appelant a priv6 une personne ou une classe de
personnes d'un logement, de services ou d'installations
habituellement offerts au public ou a agi de fagon
discriminatoire envers une personne ou une classe de
personnes A l'6gard d'un logement, de services ou
d'installations habituellement offerts au public, con-
form6ment au par. 3(1) du Human Rights Code de la
Colombie-Britannique?

3. La commission d'enquate a-t-elle jug6 A bon droit que,
conform6ment au par. 3(1) du Human Rights Code
de la Colombie-Britannique, I'appelant n'a aucune
cause raisonnable pour justifier le pr6tendu acte
discriminatoire?

Le juge MacDonald a rejet6 l'appel mais l'appel
subs6quent A la Cour d'appel de la Colombie-
Britannique a 6t6 accueilli (les juges Branca et
Robertson, le juge Seaton 6tant dissident). La Gay
Alliance Toward Equality se pourvoit maintenant
devant cette Cour sur autorisation.

Il a 6t6 all6gu6 devant la commission d'enqu~te
que la section des petites annonces du Sun ne
constitue pas un [TRADUCTION] aservice habituel-
lement offert au public), mais cet argument n'a 6t6
repris ni devant les Cours de la Colombie-Britanni-
que ni devant cette Cour et en consequence, je ne
m'y arr~te pas plus longuement. Il est admis que la
Gay Alliance s'est vu refuser la publication d'une
annonce. En l'esp6ce, une seule question doit 8tre
tranch6e, celle de savoir si la commission d'en-
qu~te r6unie pour examiner la plainte a err6 en
droit en jugeant qu'aucune cause raisonnable
n'6tait A l'origine du refus de publier l'annonce.

II

Pour bien comprendre les questions soulev6es en
l'esp6ce et en arriver A une solution, il est trbs
important de connaitre la structure du Code. Sans
cela, il est impossible de saisir l'importance de la
notion de (cause raisonnables vis-A-vis du proces-
sus de prise de d6cision et de la comp6tence d'une
commission d'enquate.

On peut dire que la structure unique du Code de
la Colombie-Britannique est A l'origine du pr6sent
litige. La plupart des codes des droits de la per-
sonne 6dict6s au Canada suivent un modble 6tabli.
The Ontario Human Rights Code, R.S.O. 1970,
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will serve as an example. As in the British
Columbia Code, the Ontario Code prohibits dis-
crimination in the following fields of activity: pub-
lication or display of notices and signs; accommo-
dation, services or facilities available in any place
to which the public is customarily admitted; occu-
pancy of commercial units or housing accommoda-
tion; a detailed range of employment practices;
membership in trade unions; and membership in
self-governing professions. The fundamental dif-
ferences between the British Columbia and
Ontario Codes lie in the method employed to
define "discrimination". In Ontario, and most
other Canadian provinces, a list of proscribed
forms of discrimination is set out in the statute-in
Ontario, these are "race, creed, colour, age, sex,
marital status, nationality, ancestry or place of
origin". Those forms of discrimination, and only
those forms, can engage the enforcement mech-
anisms of the human rights codes.

The unique nature of the British Columbia Code
lies in the fact that the Code distinguishes between
activities in the test to be applied for discrimina-
tion. Two differing tests are revealed and a sen-
sible distinction is drawn between different types
of activities.

Following the common human rights practice,
the Code sets out a list of proscribed forms of
discrimination-"race, religion, colour, sex, ances-
try, place of origin or marital status", to which are
added, in some cases, age, political belief, or con-
viction for a criminal or summary conviction
offence. In the case of certain types of private
conduct, or conduct where a large element of
personal preference must enter into a decision,
only the prohibited forms of discrimination can
support a complaint. Such conduct would embrace
the purchase of a commercial unit or dwelling unit
or land (s. 4), the occupancy of premises as a
tenant (s. 5 ), and employment applications, adver-
tisements and inquiries (s. 7).

On the other hand, there are certain interests of
a more fundamental nature, either owing to their
public nature, or to their critical relationship to an
individual's livelihood, which are given broader

chap. 318 et ses modifications, nous servira d'ex-
emple. Comme le Code de la Colombie-Britanni-
que, celui de l'Ontario interdit la discrimination
dans les domaines suivants: la publication ou l'affi-
chage d'avis et d'6criteaux; le logement, les servi-
ces ou les installations offerts dans un endroit oc le
public est habituellement admis; I'occupation de
locaux commerciaux et de logements; un 6ventail
d6taill6 de pratiques en matidre d'emploi; I'adh6-
sion A un syndicat et l'adh6sion A des professions
autonomes. Le Code de la Colombie-Britannique
diffbre essentiellement de celui de l'Ontario par la
m6thode utilis6e pour d6finir la ediscrimination)).
En Ontario, et dans la plupart des autres provinces
canadiennes, les motifs de discrimination sont 6nu-
m6r6s dans la loi-en Ontario, ce sont [TRADUC-
TION] la race, la croyance, la couleur, I'Age, le
sexe, I'6tat civil, la nationalit6, I'ascendance ou le
lieu d'origines. Ces formes de discrimination, et
elles seules, peuvent entrainer l'application des
m6canismes des codes de droits de la personne.

La nature unique du Code de la Colombie-Bri-
tannique vient du fait que pour d6terminer s'il y a
discrimination, il fait une distinction selon les acti-
vit6s. Il y a deux critbres diff6rents et une distinc-
tion appr6ciable est faite entre diverses formes
d'activit6s.

Suivant la pratique adopt6e dans ce domaine, le
Code 6numbre les formes de discrimination inter-
dites-[TRADUCTION] (la race, la religion, la cou-
leur, le sexe, I'ascendance, le lieu d'origine ou
l'6tat civil), auxquelles s'ajoutent dans certains cas
l'Age, les convictions politiques ou une condamna-
tion pour une infraction criminelle ou un dblit
moindre. Dans le cas de certains types de conduite
de nature priv6e ou de conduite oa les pr6f6rences
personnelles jouent un grand rble, seules les formes
interdites de discrimination peuvent donner ouver-
ture A une plainte. En feraient partie, I'achat de
locaux commerciaux ou r6sidentiels ou de terrains
(art. 4), l'occupation de lieux A titre de locataire
(art. 5), et les demandes et les offres d'emploi et
les demandes de renseignements A ce sujet (art. 7).

D'autre part, certains intbrats plus fondamen-
taux, en raison soit de leur nature publique, soit de
leur rapport crucial avec le gagne-pain d'un indi-
vidu, jouissent d'une plus grande protection. Ce
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protection from discrimination. These interests
are: provision of any accommodation, service or
facility customarily available to the public (s. 3),
equality of opportunity based upon bona fide
qualifications in respect of occupation or employ-
ment referable to both employers and employment
agencies (s. 8), and membership in trade unions,
employers' associations and occupational associa-
tions (s. 9). Here a different approach is adopted
by the Legislature. In the case of these more
fundamental activities, no person shall discrimi-
nate without "reasonable cause" and then certain
proscribed classifications are stated not to consti-
tute reasonable cause. The result is that there is no
inherent limitation upon the possible prohibited
forms of discrimination in these areas.

One can see similarities between the approach to
discrimination found in the British Columbia Code
and the judicially-developed "equal protection"
analysis based upon the Fourteenth Amendment in
the United States: see "Developments in the Law
of Equal Protection" (1969), 82 Harv. L.R. 1065.
A fair statement of the American approach can be
found at p. 1076 of the Harvard Law Review
article, taken from one of the older cases:
But the classification must be reasonable, not arbitrary,
and must rest on some ground of difference having a fair
and substantial relation to the object of the legislation,
so that all persons similarly circumstanced shall be
treated alike.

Broadly speaking, the American courts have
adopted two standards of equal protection
review-restrained review that only requires a
reasonable classification relevant to the stated
legislative purpose, and active review where a sus-
pect classification is involved or a fundamental
personal interest infringed. Either a suspect clas-
sification or a fundamental interest will trigger a
much more stringent degree of judicial review.

In the British Columbia Code, a somewhat dif-
ferent approach is taken. Certain classifications
are automatically deemed "unreasonable", what-
ever the interest involved. Then there are certain
interests which are defined to be fundamental and
call for a broader standard of review. But, once
one moves beyond the proscribed forms of dis-
crimination in these areas of activity, the test of

sont: le logement, les services ou les installations
habituellement offerts au public (art. 3), I'6galit6
des chances fond6es sur les conditions requises en
matibre de travail ou d'emploi par les employeurs
et les bureaux de placement (art. 8), et l'adh6sion
aux syndicats, aux associations d'employeurs et
aux associations professionnelles (art. 9). Ici, le
16gislateur a adopt6 une ligne de conduite diff6-
rente. Dans le cas de ces activitbs plus fondamen-
tales, nul ne doit agir de fagon discriminatoire sans
(cause raisonnables et la loi 6numbre certaines
classifications interdites qu'elle d6clare ne jamais
constituer une cause raisonnable. Il s'ensuit qu'il
n'y a aucune limite inh6rente aux formes possibles
de discrimination qui sont interdites dans ces
domaines.

On peut faire un rapprochement entre la
m6thode adopt6e dans le Code de la Colombie-Bri-
tannique et l'interpr6tation judiciaire de la notion
de (protection 6gale fond6e sur le Quatorzibme
amendement aux Etats-Unis: voir ((Developments
in the Law of Equal Protection)) (1969), 82 Harv.
L.R. 1065. La d6marche ambricaine est expos6e
dans cet article (p. 1076) A partir d'une d6cision
tire de la jurisprudence ancienne:
[TRADUCTION] Mais la classification doit atre raisonna-
ble et non arbitraire, et se fonder sur un motif de
distinction ayant un lien juste et r6el avec l'objet de la
16gislation, de sorte que, dans les mimes circonstances,
toutes les personnes soient trait6es de la m8me fagon.

D'une fagon g6ndrale, les tribunaux ambricains ont
adopt6 deux types de v6rification de la protection
6gale-une v6rification restreinte qui exige seule-
ment une classification raisonnable pertinente aux
buts sp6cifiques de la 16gislation et une verification
concrete lorsqu'une classification est suspecte ou
un int6ret personnel fondamental est viol6. Ces
deux derniers cas engendrent une v6rification judi-
ciaire beaucoup plus rigoureuse.

La m6thode utilis6e dans le Code de la Colom-
bie-Britannique est quelque peu diff6rente. Certai-
nes classifications sont automatiquement r6put6es
((d6raisonnables)), peu importe l'int6rit en cause.
En cons6quence, certains int6r8ts sont consid6r6s
comme fondamentaux et demandent une v6rifica-
tion plus pouss6e. Mais ds que l'on sort du cadre
des formes de discrimination proscrites dans ces
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"reasonable cause" indicates a more restrained
standard of review and a means of balancing the
competing interests involved. In the context of this
more restrained review, a board of inquiry must
look to the classification adopted by the person
whose actions are challenged, to the interest which
that person seeks to forward as opposed to that of
the complainant and to the relation between the
classification adopted and the interest put forward.

The British Columbia Code is silent as to "sexu-
al orientation", but it is precisely because the
British Columbia Code goes well beyond its coun-
terparts in other provinces that the present case
got before the board of inquiry. The absence of
sexual orientation from the list of specifically pro-
scribed forms of discrimination may indicate a
lesser degree of protection in the weighing of
reasonable cause, but it must be emphasized that
there is no necessary limitation upon "reasonable
cause" to be read into the statute by the mere
absence of reference to sexual orientation.

It would be impracticable and manifestly unwise
to endeavour to formulate an acceptable definition
of all that is encompassed within the phrase "rea-
sonable cause" as used in the British Columbia
Human Rights Code. One can say, however, as a
matter of law: (i) the test is an objective, as
distinct from a subjective, one; (ii) the words
"reasonable cause" are of wide application, the
only restraint being that spelled out as in s. 3(2);
(iii) the word "unless" in the phrase "unless
reasonable cause exists" places the onus of estab-
lishing reasonable cause upon the person against
whom complaint is brought; (iv) the cause relied
upon as justifying the denial of service or the
discrimination must be honestly held; (v) "reason-
able cause" must be determined on the particular
facts and circumstances of each case.

III

Counsel for the Vancouver Sun strongly con-
tended for the traditional right of editorial control
over newspaper content, including advertising.

domaines d'activit6s, le critbre de la acause raison-
nables indique un degr6 de verification plus res-
treint et constitue un moyen de soupeser les int6-
rats oppos6s en cause. Dans le contexte de ce type
de v6rification plus restreint, une commission d'en-
qu8te doit examiner la classification adopt6e par la
personne dont les actes sont contest6s, l'intrat que
cette personne cherche A favoriser par opposition i
celui du plaignant et le lien entre la classification
adopt6e et l'int~rt invoqu6.

Le Code de la Colombie-Britannique ne dit mot
de l'(orientation sexuelles, mais la pr6sente affaire
a 6t6 soumise A la Commission d'enquete pr6cis6-
ment parce que le Code de la Colombie-Britanni-
que va beaucoup plus loin que celui des autres
provinces. Le fait que l'orientation sexuelle ne
fasse pas express6ment partie de l'6numbration des
formes proscrites de discrimination peut indiquer
un degr6 moindre de protection en matibre d'6va-
luation de la cause raisonnable; on doit toutefois
souligner qu'il ne faut pas n6cessairement en
d6duire que l'expression acause raisonnable doit
8tre interpr6t6e restrictivement.

II serait impossible et manifestement peu judi-
cieux d'essayer de formuler une d6finition accepta-
ble de tout ce qu'englobe l'expression acause rai-
sonnables utilis6e dans le Human Rights Code de
la Colombie-Britannique. On peut cependant dire
qu'en droit: (i) le critbre est objectif, par opposi-
tion A un critbre subjectif; (ii) l'expression acause
raisonnables regoit une application large, avec
pour seule restriction celle 6nonc6e au par. 3(2);
(iii) l'expression <si ce n'ests utilis6e dans l'expres-
sion asi ce n'est pour une cause raisonnables a pour
effet d'imposer le fardeau de prouver la cause
raisonnable A la personne contre qui la plainte est
port6e; (iv) la cause sur laquelle on se fonde pour
justifier le refus de dispenser un service ou l'acte
discriminatoire doit 8tre invoquee en toute honne-
tet6; (v) la acause raisonnables doit 8tre constat6e
A la lumibre des faits particuliers et des circons-
tances de chaque cas.

III

Les avocats du Vancouver Sun ont vigoureuse-
ment soutenu que la r6daction a traditionnellement
la haute main sur le contenu du journal, y compris
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English law is remarkably bereft of guidance on
the subject of editorial control over advertising.
But in the United States, the common law is clear.
Perhaps the best statement of the law is found
in Approved Personnel Inc. v. The Tribune
Company4, at p. 706:
In the absence of any statutory provisions to the con-
trary, the law seems to be uniformly settled by the great
weight of authority throughout the United States that
the newspaper publishing business is a private enterprise
and is neither a public utility nor affected with the
public interest. The decisions appear to hold that even
though a particular newspaper may enjoy a virtual
monopoly in the area of its publication, this fact is
neither unusual nor of important significance. The
courts have consistently held that in the absence of
statutory regulation on the subject, a newspaper may
publish or reject commercial advertising tendered to it
as its judgment best dictates without incurring liability
for advertisements rejected by it.

In "Annotation-Right of Publisher of Newspaper
or Magazine, in Absence of Contractual Obliga-
tion, to Refuse Publication of Advertisement", 18
ALR 3d 1286 at pp. 1287-8, the following sum-
mary is provided:
With the exception of one case, it has universally been
held that in the absence of circumstances amounting to
an illegal monopoly or conspiracy, the publisher of a
newspaper or magazine is not required by law to accept
and publish an advertisement, even where the advertise-
ment is a proper one, and the regular fee for publication
has been paid or tendered.

The reasons for refusing to compel publication of an
advertisement are that at common law a newspaper is
strictly a private enterprise, is not a business clothed or
affected with a public interest as is a public utility,
innkeepeer, or railroad, and that newspaper publishers
are accordingly free to contract and deal with whom
they please in conformity with the inherent right of
every person to refuse to maintain trade relations with
any individual.

In the British Royal Commission on the Press,
1947-1949, Report (Cmd 7700, 1949), there is a
brief discussion of the "right of newspapers to
reject advertisements" at p. 144:
We have received evidence that some newspapers refuse
all advertisements of a particular class. This is a differ-

4 177 So. 2d 704 (1965) (Dist. C.A. Fla.).

la publicit6. Le droit anglais est singulibrement
d6nu6 de jurisprudence sur le contr6le de la publi-
cit6 par la r6daction. Mais aux Etats-Unis, la
common law est claire. On trouve dans Approved
Personnel Inc. v. The Tribune Company4, A la p.
706, le meilleur 6nonc6 du droit sur ce point:
[TRADUCTION] Sauf disposition contraire de la loi, la
grande majorit6 des pr6c6dents 6tablit partout aux
Etats-Unis que la publication de journaux est une entre-
prise priv6e, qu'elle n'est pas un service public et n'est
pas touch6e par l'intbret public. II se d6gage des d6ci-
sions que meme si un journal donn6 jouit d'un v6ritable
monopole dans la r6gion oa il est publi6, ce fait n'est ni
inhabituel, ni d'une grande importance. Les tribunaux
ont uniform6ment jug6 qu'en l'absence de l6gislation sur
ce point, un journal peut, A son gr6, publier ou refuser
les annonces qui lui sont pr6sent6es sans encourir de
responsabilit6 pour celles qu'il refuse.

Le r6sum6 suivant est tir6 de uAnnotation-Right
of Publisher of Newspaper or Magazine, in
Absence of Contractual Obligation, to Refuse
Publication of Advertisement), 18 ALR 3d 1286,
aux pp. 1287 et 1288:
[TRADUCTION] A une seule exception pres, on a unani-
mement jug6 qu'en l'absence de circonstances 6quivalant
A un monopole ill6gal ou une conspiration, I'6diteur d'un
journal ou d'un magazine n'est pas tenu en droit d'ac-
cepter de publier une annonce, m8me lorsqu'elle est
convenable et que les frais de publication ont 6t6 pay6s
ou offerts.

Le refus de contraindre un journal A publier une
annonce s'appuie sur ce qu'en common law, un journal
est une entreprise absolument priv6e et n'est pas une
entreprise charg6e de l'int6rit public comme un service
public, une auberge ou un chemin de fer et qu'en
cons6quence les 6diteurs de journaux sont libres de
contracter et de traiter avec qui its veulent conform6-
ment au droit inh6rent de toute personne de refuser de
maintenir des relations d'affaires avec une autre.

Dans le rapport de 1947-1949 (Cmd 7700,
1949), publi6 par la British Royal Commission on
the Press, le droit des journaux de refuser des
annonces fait l'objet d'un bref examen (p. 144):
[TRADUCTION] On nous a soumis des preuves que cer-
tains journaux refusent toutes les annonces d'une cat6-

4 177 So. 2d 704 (1965) (Dist. C.A. Fla.).
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ent matter. We consider that a newspaper has a right to
refuse advertisements of any kind which is contrary to
its standards or may be objectionable to its readers. This
right, however, should not be exercised arbitrarily.

I think it would be correct to state that a newspa-
per has a right to reject advertising at common
law.

IV

Apart from the common law position, counsel
for the Vancouver Sun also cast his argument in
terms of press freedom. This raises issues which
have not been satisfactorily resolved, either in
Canada, in Britain, or in the United States. These
issues which can be defined broadly as (1) the
content of the term "freedom of the press". (2) the
distinction between "political" and "commercial"
speech, and (3) the vexed issue of access to the
press. The discussion which follows is not for the
purpose of resolving any constitutional issue.
There is no constitutional challenge to s. 3(1) of
the Human Rights Code of British Columbia. I
wish merely to sketch the broad and important
judicial background to the question posed in the
case at bar.

As a starting point, I can do no better than
quote from the British Royal Commission on the
Press, Final Report (Cmd 6810, 1977) at pp. 8-9:

Freedom of the press carries different meanings for
different people. Some emphasise the freedom of pro-
prietors to market their publications, other the freedom
of individuals, whether professional journalists or not, to
address the public through the press; still others stress
the freedom of editors to decide what shall be published.
These are all elements in the right to freedom of expres-
sion. But proprietors, contributors and editors must
accept the limits to free expression set by the need to
reconcile claims which may often conflict. The public,
too, asserts a right to accurate information and fair
comment which, in turn, has to be balanced against the
claims both of national security and of individuals to
safeguards for their reputation and privacy except when
these are overridden by the public interest. But the
public interest does not reside in whatever the public
may happen to find interesting, and the press must be
careful not to perpetrate abuses and call them freedom.
Freedom of the press cannot be absolute. There must be

gorie donne. C'est un tout autre probl~me. Nous esti-
mons qu'un journal a le droit de refuser une annonce qui
ne repond pas A ses critbres ou que ses lecteurs pour-
raient trouver choquante. Ce droit, cependant, ne
devrait pas 8tre exerc6 de fagon arbitraire.

Je crois qu'il est juste de dire qu'un journal a le
droit, en common law, de refuser des annonces.

IV

En plus d'invoquer la common law, les avocats
du Vancouver Sun se sont 6galement fond6s sur la
libert6 de la presse. Ceci soul6ve des questions qui
n'ont 6t6 tranch6es de fagon satisfaisante ni au
Canada, ni en Angleterre, ni aux Etats-Unis. On
peut les formuler ainsi en termes g6nbraux: (1) Ia
port6e de l'expression adibert6 de la presses, (2) la
distinction entre discours apolitique et commer-
ciah> et (3) la question controvers6e de l'acc~s A la
presse. L'examen qui suit n'a pas pour but de
r6soudre une question constitutionnelle. La consti-
tutionnalit6 du par. 3(1) du Human Rights Code
de la Colombie-Britannique n'est pas contest6e. Je
d6sire simplement brosser l'arridre-plan judiciaire
g6nbral et important de la question soulev6e en
l'esp6ce.

Comme point de d6part, je ne peux que citer le
rapport final (Cmd 6810, 1977) de la British
Royal Commission on the Press (pp. 8-9):

[TRADUCTION] La libert6 de la presse n'a pas le meme
sens pour tous. Certains insistent sur la libert6 des
propri6taires de vendre leurs publications, d'autres sur la
libert6 des personnes, journalistes ou non, de s'adresser
au public par la voie de la presse; d'autres encore
appuient sur la libert6 des r6dacteurs de d6cider du
contenu des publications. Tout ceci constitue les 616-
ments du droit A la libert6 d'expression. Mais les pro-
priftaires, les r6dacteurs et les 6diteurs doivent accepter
les limites de la libert6 d'expression imposbes par la
n6cessit6 de concilier des droits qui sont souvent con-
tradictoires. Le public aussi revendique le droit A une
information exacte ou aux commentaires loyaux qui
d'un autre c6t6 doit 8tre 6quilibr6 avec Ia s6curit6
nationale et le droit des individus A la protection de leur
r6putation et de leur vie priv6e sauf lorsque l'intbret
public l'emporte. Mais tout ce que le public peut juger
int6ressant n'est pas d'int6r~t public et la presse doit
veiller A ne pas commettre d'abus sous pr6texte de
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boundaries to it and realistic discussion concerns where
those boundaries ought to be set.

We define freedom of the press as that degree of
freedom from restraint which is essential to enable
proprietors, editors and journalists to advance the public
interest by publishing the facts and opinions without
which a democratic electorate cannot make responsible
judgments.

Later in their report, the Commissioners discuss
legal constraints on the press and make the follow-
ing general comment which, save for the freedom
of the press assured by the Canadian Bill of
Rights, is equally applicable to Canada:

This country is unlike many others in having no laws
which relate specifically to the press. There is no consti-
tutional guarantee of the freedom of the press, as there
is in the United States, and no judicial surveillance of
the contents of the newspapers, as there is in Sweden.
Nevertheless, there are areas of general law which relat-
ed predominantly, and in some cases almost exclusively,
to the activities of the press. In important ways, legal
provisions help to maintain the delicate balance between
freedom of the press and the public interest (p. 183).

In Canada, as in Britain, much of the protection
of the freedom of the press must derive from the
interpretation of the "general law" rather than
from a constitutional guarantee, and from the
interpretation of statutes such as the British
Columbia Human Rights Code as they may affect
the press. While admittedly the Alberta Press
case', dealt with the constitutional validity of the
Alberta Press bill, as it was termed, the comments
of Chief Justice Duff and Mr. Justice Cannon in
that case are important in defining the notion of
freedom of the press in the Canadian context.

In the United States, freedom of the press rests
upon the First Amendment, which reads:
Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press, or the
right of the people peaceably to assemble, and to peti-
tion the Government for redress of grievances.

5 [1938] S.C.R. 100.

libert6. La libert6 de la presse ne saurait 6tre absolue.
Elle doit connaltre certaines limites et ces limites doi-
vent faire l'objet de discussions r6alistes.

Nous d6finissons la libert6 de la presse comme ce
degr6 de libert6 qui est essentiel pour permettre aux
propri6taires, r6dacteurs et journalistes de faire pro-
gresser l'int6r8t public en publiant les faits et les opi-
nions sans lesquels un 6lectorat d6mocratique ne peut
porter de jugements responsables.

Plus loin dans le rapport, les commissaires ont
examin6 les contraintes 16gales imposbes A la
presse et fait le commentaire suivant qui, sauf pour
la libert6 de la presse garantie par la Ddclaration
canadienne des droits, s'applique 6galement au
Canada:

[TRADUCTION] Contrairement A beaucoup d'autres, ce
pays ne posside aucune loi qui ait pr6cis6ment trait A la
presse. La libert6 de la presse ne jouit d'aucune garantie
constitutionnelle comme c'est le cas aux Etats-Unis et il
n'y a aucune surveillance judiciaire du contenu des
journaux comme c'est le cas en Subde. N6anmoins,
certains domaines du droit portent principalement, et
dans certains cas presque exclusivement, sur les activit6s
de la presse. A bien des 6gards, des dispositions l6gales
aident A maintenir l'6quilibre fragile entre la libert6 de
la presse et l'intbrit public (p. 183).

Au Canada comme en Angleterre, la protection
de la libert6 de la presse doit essentiellement
d6couler de l'interpr6tation du Kdroit commun,
plut~t que d'une garantie constitutionnelle, et de
celle de lois, comme le Human Rights Code de la
Colombie-Britannique, dans la mesure oi elles
peuvent viser la presse. Bien qu'il soit reconnu que
l'arrat Alberta Press ', porte sur la constitutionna-
lit6 du wAlberta Press bill*, ainsi le d6signait-on,
les commentaires du juge en chef Duff et du juge
Cannon sont importants en ce que la notion de
libert6 de la presse dans le contexte canadien y est
d6finie.

Aux Etats-Unis, la libert6 de la presse se fonde
sur le Premier amendement dont voici le texte:

[TRADUCTION] Le Congrbs ne pourra faire aucune loi
concernant l'6tablissement d'une religion ou interdisant
son libre exercice, restreignant la libert6 de la parole ou
de la presse, ou touchant au droit des citoyens de
s'assembler paisiblement et d'adresser des p6titions au
gouvernement pour le redressement de leurs griefs.

[1938] R.C.S. 100.
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The framers of the United States Constitution
linked freedom of speech in the First Amendment
to freedom of the press to provide an effective
forum for such expression: "Conflict Within the
First Amendment: A Right of Access to Newspa-
pers" (1973), 48 N.Y.U.L.R. 1200. In the result,
there would appear to be general agreement in
Britain, Canada, and the United States, as to the
"free public discussion" rationale for freedom of
the press.

V

Within the First Amendment in the United
States two issues have been much discussed:
whether the First Amendment mandates equal
protection for "commercial" as opposed to "politi-
cal" speech, and whether the First Amendment
not only protects expression once it comes to the
fore, but also serves to ground an affirmative right
of access to the media. In response to these issues
two trends can be discerned in the American cases.
The first is the obliteration of any meaningful
distinction between "political" and "commercial"
speech within the First Amendment. The second is
the rejection of a right of access to the press based
upon the First Amendment.

The so-called "commercial speech" doctrine
finds its original in the case of Valentine v.
Crestensen6, where Mr. Justice Roberts, on behalf
of the Court, stated unequivocally: "We are equal-
ly clear that the Constitution [the First Amend-
ment] imposes no such restraint on government as
respects purely commercial advertising." I do not
intend any detailed canvas of the American
authorities other than to say that the "commer-
cial" exception appeared to retain its virility as
recently as the case of Pittsburg Press Co. v.
Pittsburgh Commission on Human Relations7 ,
but the ambit of that case was shortly thereafter
cut down in Bigelow v. Virginia', and further
narrowed the following year in Virginia State
Board of Pharmacy v. Virginia Citizens Consumer

6 316 U.S. 52 (1942).
7 413 U.S. 376 (1973).
8 421 U.S. 809 (1975).

Les auteurs de la Constitution ambricaine ont li
la libert6 de parole garantie par le Premier amen-
dement A la libert6 de la presse pour assurer une
tribune valable A cette forme d'expression: ((Con-
flict Within the First Amendment: A Right of
Access to Newspaperso (1973), 48 N.Y.U.L.R.
1200. En consequence, il semble y avoir un consen-
sus g6n6ral en Grande-Bretagne, au Canada et aux
Etats-Unis sur la (discussion libre et publique
comme raison d'8tre de la libert6 de la presse.

V

Aux Etats-Unis, deux questions ont soulev6
beaucoup de discussions dans le cadre du Premier
amendement: accorde-t-il une protection 6gale aux
discours de nature ((commerciales par opposition A
ceux de nature ((politique)) et protdge-t-il non seule-
ment ce qui est exprim6 mais sert-il aussi A asseoir
le droit d'acc6s aux media? On peut discerner
deux tendances dans la jurisprudence ambricaine.
La premidre est de ne faire dans le cadre du
Premier amendement aucune distinction significa-
tive entre un discours de nature ((politique)) et un
discours de nature ((commerciale)). La seconde est
le rejet d'un droit d'acc6s A la presse fond6 sur le
Premier amendement.

La doctrine dite du ((discours de nature commer-
ciales vient de l'arrat Valentine v. Crestensen6, oil
le juge Roberts a affirm6 sans equivoque au nom
de la Cour: [TRADUCTION] ((Nous sommes 6gale-
ment certains que la Constitution [le Premier
amendement] n'impose pas une telle restriction au
gouvernement pour ce qui est des annonces de
nature purement commerciale. Je n'ai pas l'inten-
tion de faire un examen d6taill6 de la jurispru-
dence ambricaine; je me contenterai de dire que
l'exception pour les discours de nature ((commer-
ciale> 6tait toujours apparemment en pleine
vigueur selon l'arret r6cent Pittsburgh Press Co. v.
Pittsburgh Commission on Human Relations7,
mais la port6e de cet arr8t a 6t6 r6duite peu aprds
par Bigelow v. Virginia', et encore davantage l'an-

6 316 U.S. 52 (1942).
' 413 U.S. 376 (1973).
8 421 U.S. 809 (1975).
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Council Inc.9, where the Court struck down the
restrictions on prescription drug advertising found
in Virginia law as violating the First Amendment.
Nor has this wave receded: see Bates v. State Bar
of Arizona 10, where state bar restrictions on adver-
tising by lawyers were struck down.

A separate line of cases has upheld the view that
the First Amendment serves no affirmative func-
tion, i.e. it does not mandate any right of access,
however limited, to the media: see Chicago Joint
Board, Amalgamated Clothing Workers of
America AFL-CIO v. Chicago Tribune
Company ". Any doubts, so far as the United
States is concerned, as to a right of access to
newspapers, would appear to be settled by the
Supreme Court in Miami Herald Publishing Co.
v. Tornillol2. The newspaper had refused to print
Tornillo's replies to editorials critical of his can-
didacy for state office and Tornillo brought suit
seeking injunctive and declaratory relief under
Florida's "right of reply" statute. That statute
provided that:

... if a candidate for nomination or election is assailed
regarding his personal character or official record by
any newspaper, the candidate has the right to demand
that the newspaper print, free of cost to the candidate,
any reply the candidate may make to the newpaper's
charges. The reply must appear in as conspicuous a
place and in the same kind of type as the charges which
prompted the reply, provided it does not take up more
space than the charges. Failure to comply with the
statute constitutes a first-degree misdemeanour.

While the Circuit Court held the statute unconsti-
tutional as an infringement on the freedom of the
press under the First and Fourteenth Amend-
ments, the Florida Supreme Court found no such
violation, free speech being enhanced and not
abridged by the statute, which furthered the

9 425 U.S. 748 (1976).
10 97 S. Ct. 2691 (1977).
" 307 F. Supp. 422 (N.D. Illinois, 1969), aff'd 435 F. 2d 470

(7th Cir. 1970), cert. denied 402 U.S. 973 (1971).
12 418 U.S. 241 (1974).

n6e suivante par Virginia State Board of Phar-
macy v. Virginia Citizens Consumer Council Inc. 9,
oil la cour a annul6 les restrictions imposees par la
loi de la Virginie A la publicit6 des medicaments
vendus sur ordonnance au motif qu'elles violaient
le Premier amendement. Cette tendance n'a pas
6t6 abandonn6e: voir Bates v. State Bar of
Arizona o, oi les limites impos6es par l'ttat A la
publicit6 des avocats ont 6t6 annul6es.

Un autre courant jurisprudentiel appuie l'opi-
nion que le Premier amendement n'a pas pour
fonction de donner une garantie, c.-A-d. d'accorder
un droit d'acc6s, m8me limit6, aux media: voir
l'arr~t Chicago Joint Board, Amalgamated Clo-
thing Workers of America AFL-CIO v. Chicago
Tribune Company". Dans l'arrt Miami Herald
Publishing Co. v. Tornillo 12, la Cour supreme a
dissip6 tout doute concernant un droit d'acc6s aux
journaux aux ttats-Unis. Le journal avait refus6
de publier la r6ponse de Tornillo aux 6ditoriaux
critiquant sa candidature A une fonction publique
et Tornillo a intent6 une action en vue d'obtenir
une injonction et un jugement d6claratoire en
vertu de la loi de la Floride accordant un adroit de
r6ponses. Cette loi pr6voit:

[TRADUCTION] ... si un journal attaque la r6putation
personnelle ou la carribre professionnelle d'un aspirant A
une candidature ou A une 6lection, ce dernier a le droit
de demander au journal de publier, A titre gratuit, la
r6ponse qu'il peut faire aux accusations du journal. La
r6ponse doit 8tre publi6e en un endroit aussi en vue que
les accusations qui sont A l'origine de la r6ponse et le
mime caractbre doit etre utilisi, A condition qu'elle
n'occupe pas plus d'espace que les accusations. Le
d6faut de se conformer A la loi constitue une infraction
au premier degr6.

Bien que la Cour de circuit ait d6clar6 la loi
inconstitutionnelle au motif qu'elle violait la
libert6 de la presse aux termes du Premier et du
Quatorzi6me amendements, la Cour supreme de la
Floride a exprim6 un avis contraire, jugeant que la
loi accroissait la libert6 de parole et ne la r6duisait

9 425 U.S. 748 (1976).
1o 97 S. Ct. 2691 (1977).
1 307 F. Supp. 422 (N.D. Illinois, 1969), conf. 435 F. 2d 470

(7e Cir. 1970), cert. denied 402 U.S. 973 (1971).
12 418 U.S. 241 (1974).
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"broad societal interest in the free flow of informa-
tion to the public". This view was rejected by the
Supreme Court on the ground that it constituted
interference by the government with the exercise
of editorial control and judgment, and hence with
First Amendment guarantees of a free press. See
also C.B.S. Inc. v. Democratic National Com-
mittee1.

Before leaving the American cases it is, I think,
appropriate to note that these cases were decided
in light of a strong First Amendment constitution-
al underpinning, and legislation such as that found
in the British Columbia Human Rights Code was
not in issue. Our limited jurisprudence, to which I
will shortly refer, would appear to accept a greater
degree of regulation in respect of newspaper adver-
tising than is apparent in the United States.

VI

Although freedom of the press is one of our
cherished freedoms, recognized in the quasi-consti-
tutional Canadian Bill of Rights, the freedom is
not absolute. Publishers of newspapers are amen-
able to civil and criminal laws which bear equally
upon all businessmen and employers, generally, in
the community; for example, those regulating
labour relations, combines, or imposing non-dis-
criminatory general taxation. False and misleading
advertising may properly be proscribed. In Cowen
et al. v. Attorney General of British Columbia4,
the central question was whether a 1939 amend-
ment to the British Columbia Dentistry Act, which
barred any person not registered under the Act
from practising or offering to practise dentistry in
the Province, was limited to acts within the Prov-
ince, and press freedom was not raised. The result
of the decision, however, was the maintenance of
an injunction to prevent the publication of certain
advertisements in a daily newspaper. In Benson
and Hedges (Canada) Ltd. et al. v. Attorney Gen-

'3 412 U.S. 94 (1973).
1 [1941] S.C.R. 321.

pas, et qu'elle favorisait [TRADUCTION] al'intrft
social g6n6ral A la libre circulation des renseigne-
ments dans le public). La Cour supreme a rejet6 ce
point de vue au motif que de cette fagon, le
gouvernement s'immisgait dans l'exercice du con-
tr8le et du jugement de la r6daction et portait ainsi
atteinte aux garanties accord6es A la presse par le
Premier amendement. Voir 6galement l'arrat
C.B.S. Inc. v. Democratic National Committee13 .

Avant de laisser la jurisprudence ambricaine, il
convient A mon avis de noter que ces arrats avaient
un fondement constitutionnel solide, le Premier
amendement, et qu'une l6gislation comme le
Human Rights Code de la Colombie-Britannique
n'y 6tait pas en cause. Notre jurisprudence res-
treinte, que j'6voquerai bri6vement, admet appa-
remment une r6glementation plus pouss6e de la
publicit6 dans les journaux que ce n'est le cas aux
Etats-Unis.

VI

Mme si la libert6 de la presse est une de nos
libert6s les plus choybes, reconnue par la D~clara-
tion candienne des droits qui est de nature quasi
constitutionnelle, elle n'est pas absolue. Les 6di-
teurs des journaux sont soumis aux lois civiles et
criminelles qui s'appliquent 6galement A tous les
hommes d'affaires et aux employeurs en g6n6ral;
par exemple, celles qui r6gissent les relations de
travail, les monopoles ou qui imposent sans discri-
mination une taxation g6nbrale. La publicit6
fausse et trompeuse peut 6tre interdite A juste titre.
Dans l'arr8t Cowen et autre c. Procureur g~ndral
de la Colombie-Britannique l4, il s'agissait princi-
palement de savoir si une modification apport6e en
1939 A la Dentistry Act de la Colombie-Britanni-
que, qui interdisait A toute personne qui n'est pas
inscrite aux termes de la Loi, de pratiquer ou
d'offrir de pratiquer l'art dentaire dans la pro-
vince, ne s'appliquait qu'aux actes accomplis dans
la province. On n'y a pas invoqu6 la libert6 de la
presse. Cette d6cision se traduisit cependant par le

13 412 U.S. 94 (1973).
14 [1941] R.C.S. 321.
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eral of British Columbia 1, an act, the effect of
which was "to prohibit advertising by any person
of tobacco products", was upheld, although press
freedom does not appear to have been in issue or
argued. In Regina v. Toronto Magistrates, Ex p.
Telegram Publishing Co.16, Mr. Justice Schatz
held that a section of The Liquor Control Act of
Ontario prohibiting publication of any announce-
ment concerning liquor was not an encroachment
on the freedom of the press, or upon freedom of
speech.

Newspapers occupy a unique place in western
society. The press has been felicitously referred to
by de Tocqueville as "the chief democratic instru-
ment of freedom." Blackstone wrote "The liberty
of the press is indeed essential to the nature of a
free state." Jefferson went so far as to assert
"Where it left for me to decide whether we should
have a government without newspapers, or news-
papers without a government, I should not hesitate
a moment to prefer the latter." There is a direct
and vital relationship between a free press and a
free society. The right to speak freely, publish
freely, and worship freely, are fundamental and
indigenous rights, but it is "freedom governed by
law", as Lord Wright observed in James v.
Commonwealth 17, at p. 627. In the Alberta Press
case, supra, we find these words of Duff C.J. at p.
134 of the report:

Some degree of regulation of newspapers everybody
would concede to the provinces. Indeed, there is a very
wide field in which the provinces undoubtedly are invest-
ed with legislative authority over newspapers; but the
limit, in our opinion, is reached when the legislation
effects such a curtailment of the exercise of the right of
public discussion as substantially to interfere with the
working of the parliamentary institutions of Canada.

Governments in Canada have generally respected
press independence and have followed a policy of
non-intervention.

Is (1972), 27 D.L.R. (3d) 257 (B.C.S.C.).
16 [1960] O.R. 518 (Ont. H.C.).
17 (1936] A.C. 578.

maintien d'une injonction interdisant la publica-
tion de certaines annonces dans un quotidien. Dans
Benson and Hedges (Canada) Ltd. et al. v. Attor-
ney General of British Columbia", on a confirm6
la validit6 d'une loi qui avait pour effet [TRADUC-
TIONJ ad'interdire toute publicit6 concernant les
produits du tabac,; il ne semble pas que la libert6
de la presse ait 6t6 invoqu6e ou d6battue. Dans
Regina v. Toronto Magistrates, Ex p. Telegram
Publishing Co.16, le juge Schatz a jug6 qu'un
article de The Liquor Control Act de l'Ontario
interdisant la publication de toute annonce de
boissons alcooliques ne portait pas atteinte A la
libert6 de la presse ou de parole.

Les journaux occupent une place unique dans la
soci6t6 occidentale. De Tocqueville a parl6 de la
presse comme du [TRADUCTION] aprincipal instru-
ment d6mocratique de la libertbo. Blackstone a
6crit: [TRADUCTION] <da libert6 de la presse est en
fait indispensable A un 6tat libre>. Jefferson est all6
jusqu'i affirmer [TRADUCTION] Ksi j'avais A choi-
sir entre avoir un gouvernement sans journaux ou
des journaux sans gouvernement, je n'h6siterais
pas A choisir cette dernidre solutions. Il existe un
lien direct et essentiel entre une presse libre et une
soci6t6 libre. Le droit de parler librement, de
publier librement et de pratiquer un culte libre-
ment sont des droits fondamentaux et naturels,
mais il s'agit d'une [TRADUCTION] alibert6 r6gie
par la loio comme l'a fait remarquer lord Wright
dans l'arrat James v. Commonwealth 7, A la p.
627. A l'arrt Alberta Press, pr6cit6, on trouve ces
propos du juge en chef Duff (p. 134 du Recueil):

[TRADUCTION] Tous sont d'accord pour conc6der un
certain degr6 de r6glementation des journaux aux pro-
vinces. De fait, il y a un trbs large domaine oa les
provinces, sans aucun doute, sont comp6tentes A l'6gard
des journaux; mais la limite est atteinte, a notre avis,
lorsque la 16gislation r6duit le droit de discussion publi-
que de telle fagon qu'elle g8ne s6rieusement le fonction-
nement des institutions parlementaires du Canada.

Au Canada, les gouvernements ont, de fagon g6n6-
rale, respect6 l'ind6pendance de la presse et adopt6
une politique de non intervention.

Is (1972), 27 D.L.R. (3d) 257 (C.S. C.-B.).
16 [1960] O.R. 518 (H.C. Ont.).
7 [1936] A.C. 578.
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There is an important distinction to be made
between legislation designed to control the editori-
al content of a newspaper, and legislation designed
to control discriminatory practices in the offering
of commercial services to the public. We are deal-
ing in this case with the classified advertising
section of a newspaper. The primary purpose of
commercial advertising is to advance the economic
welfare of the newspaper. That part of the paper is
not concerned with freedom of speech on matters
of public concern as a condition of democratic
policy, but rather with the provision of a "service
or facility customarily available to the public"
with a view to profit. As such, in British Columbia
a newspaper is impressed with a statutory obliga-
tion not to deny space or discriminate with respect
to classified advertising, unless for reasonable
cause. It should also be made clear that the right
of access with which we are here concerned has
nothing to do with those parts of the paper where
one finds news or editorial content, parts which
can in no way be characterized as a service cus-
tomarily available to the public. The effect of s. 3
of the British Columbia Human Rights Code is to
require newspapers within the province to adopt
advertising policies which are not in violation of
the principles set out in the Code.

VII

I turn now to the stated case, paras. 10, 11 and
12 of which read:

10. The refusal by the Appellant to publish the adver-
tisement in question was stated to be the result of a
policy which the paper has in its advertising department
(as distinct from its editorial department) to avoid any
advertising material dealing with homosexuals or homo-
sexuality, and the Appellant argued that this policy was
justified on three grounds:
(1) That homosexuality is offensive to public decency

and that the advertisement would offend some of its
subscribers;

(2) That the Code of Advertising Standards, a Code of
Advertising Ethics subscribed to by most of the
daily newspapers in Canada includes the following
section:

"Public decency-no advertisement shall be pre-
pared, or be knowingly accepted which is vulgar,

II faut faire une importante distinction entre la
16gislation destin6e A contr6ler le contenu des arti-
cles de journal et la 16gislation destin6e A contrbler
les pratiques discriminatoires relativement A l'offre
de services commerciaux au public. La pr6sente
affaire vise la section des petites annonces d'un
journal. Le but premier de la publicit6 commercia-
les est d'accroitre la prosp6rit6 6conomique du
journal. Dans cette partie du journal, il ne s'agit
pas de la libert6 d'expression sur des questions
d'int6ret public, ce qui est n6cessaire A un r6gime
d6mocratique, mais plut6t de la fourniture A titre
lucratif de [TRADUCTION] rservices ou installa-
tions habituellement offerts au public*. En Colom-
bie-Britannique, un journal est tenu par la Loi de
ne pas refuser un espace ou de ne pas agir de faqon
discriminatoire eu 6gard A une petite annonce, si
ce n'est pour une cause raisonnable. II doit 8tre
6galement pr6cis6 que le droit d'acc~s en cause ici
n'a rien A voir avec les parties du journal oa se
trouvent les nouvelles ou les 6ditoriaux qui ne
peuvent en aucune fagon 8tre qualifi6s de services
habituellement offerts au public. L'article 3 du
Human Rights Code de la Colombie-Britannique a
pour effet d'obliger les journaux A l'intbrieur de la
province d'adopter en matibre de publicit6 des
politiques qui ne violent pas les principes 6nonc6s
au Code.

VII

Je passe maintenant A 1'expos6 de cause dont
voici les par. 10, 11 et 12:

[TRADUCTION] 10. On all~gue que le refus de l'appe-
lant de publier l'annonce en cause d6coule d'une politi-
que du service de publicit6 du journal (par opposition au
service de r6daction) qui vise A 6viter de publier toute
annonce relative aux homosexuels ou A l'homosexualit6
et l'appelant soutient que cette politique se fonde sur
trois motifs:
(1) L'homosexualit6 pache contre la d6cence publique

et l'annonce offenserait certains abonn6s;

(2) Le Code of Advertising Standards, code d'6thique
de la publicit6 adopt6 par la plupart des quotidiens
du Canada, contient l'article suivant:

<<D6cence publique-nul ne doit r6diger ni accep-
ter sciemment une annonce vulgaire, suggestive
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suggestive or in any way offensive to public
decency."

and that the advertisement in question did not
conform to the standards therein set out; and

(3) That the Appellant newspaper had a duty to protect
the morals of the community.

11. This Board of Inquiry found that the central
theme of the Appellant's argument was that the policy
in question was predicated on a desire to protect a
reasonable standard of decency and good taste.

12. Assessing all the evidence offered on the question
of the cause or motivation behind the Appellant's refusal
to publish the Respondent's advertisement, the majority
of the Board of Inquiry found the inevitable conclusion
to be that the real reason behind the policy was not a
concern for any standard of public decency, but was, in
fact, a personal bias against homosexuals and homosex-
uality on the part of various individuals within the
management of the Appellant newspaper. Board
Member Dr. Dorothy Smith dissented on this point and
held that there was no evidence whatsoever on which the
Board could make such a finding; and that, in particular
there was no evidence to rebut the Appellant's repeated
statements that its policy was predicated on a desire to
protect a reasonable standard of decency and good taste.

It seems clear from the foregoing that the Van-
couver Sun in its advertising department, as dis-
tinct from its editorial department, had a particu-
lar policy. That policy was to avoid any advertising
material dealing with homosexuals or homosexual-
ity. The paper advanced three grounds as con-
stituting reasonable cause, the "central theme" of
which was a "desire to protect a reasonable stand-
ard for decency and good taste".

In its main factum, the respondent newspaper
contended that the board failed to address itself to
the only question posed by the statute, "did
reasonable cause exist?" and instead substituted a
determination as to motive for refusing the adver-
tisement. Although the stated case leaves some-
thing to be desired in terms of clarity, there does
not seem to be any doubt that the board rejected
the three grounds advanced on the part of the
paper in justification of its refusal to publish the
advertisement. A majority of the board also found
that the real reason for the refusal to publish was a
personal bias against homosexuals and homosexu-
ality on the part of various individuals within the

ou offensant de quelque fagon la d6cence
publique.o

et l'annonce en cause ne respecte pas les normes qui
y sont 6nonc6es; et

(3) Le journal appelant a le devoir de prot6ger la
moralit6 de la collectivit6.

11. La pr6sente commission d'enquate a conclu que
I'argument principal de l'appelant est que la politique en
cause est fond6e sur le d6sir de garantir un degr6
raisonnable de d6cence et de bon gott.

12. Aprbs avoir 6valu6 toute la preuve relative A la
cause ou 1 la motivation derribre le refus de l'appelant
de publier l'annonce de l'intim6e, la majorit6 de la
commission d'enquate en est venue inbvitablement A la
conclusion que la v6ritable raison d'8tre de la politique
n'6tait pas le souci de sauvegarder la d6cence publique,
mais les pr6jug6s personnels de plusieurs membres de la
direction du journal appelant au sujet des homosexuels
et de l'homosexualit6. Mme Dorothy Smith, membre de
la commission, diff6rait d'opinion sur ce point et a jug6
qu'aucune preuve ne permettait A la commission d'en
arriver A cette conclusion et qu'en particulier, aucune
preuve ne r6futait les d6clarations r6p6t6es de l'appelant
selon lesquelles sa politique 6tait fond6e sur le d6sir de
garantir un degrb raisonnable de d6cence et de bon gott.

II d6coule clairement de ce qui pr6c6de que le
service de la publicit6 du Vancouver Sun, par
opposition A la r6daction, avait une politique parti-
culibre qui interdisait toute publicit6 lie aux
homosexuels ou A l'homosexualit6. Selon le jour-
nal, trois motifs constituent une cause raisonnable,
le ((theme principal) en 6tant le [TRADUCTION]
ud6sir de garantir un niveau raisonnable de
d6cence et de bon gout)).

Dans son principal factum, le journal intim6
pr6tend que la commission ne s'est pas pos6e la
seule question soulev6e par la Loi, [TRADUCTION]
uexiste-t-il une cause raisonnable?> et s'est plut8t
interrog6e sur le motif A l'origine du rejet de
l'annonce. Mme si l'expos6 de cause n'est pas des
plus clairs, il ne fait aucun doute que la commis-
sion a rejet6 les trois motifs invoqu6s par le journal
pour justifier son refus de publier l'annonce. La
majorit6 de la commission a 6galement conclu que
ce refus 6tait en fait command6 par les pr6jug6s
personnels de plusieurs membres de la direction du
journal au sujet des homosexuels et de l'homo-
sexualit6. En cons6quence, le journal n'avait pas
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management of the newspaper. The paper, there-
fore, had failed to establish reasonable cause.
Much was made of the word "motivation" and
"the real reason behind the policy". These words
do not give any particular trouble. We need not
indulge in nice appraisal based upon casuistic dis-
tinctions between the meaning of "cause" and
"motive", words which are virtually synonymous.

I have earlier adverted to the matter of reason-
able cause. "Reasonableness" is normally a ques-
tion of fact. The most recent authoritative affirma-
tion of that statement is from Lord Hailsham L.C.
in In re W (an Infant) 18, at p. 699:

And, be it observed, "reasonableness," or "unreason-
ableness," where either word is employed in English law,
is normally a question of fact and degree and not a
question of law so long as there is evidence to support
the finding of the court.

Whatever else it may have done, the board of
inquiry in the case at bar found the fact of "rea-
sonable cause" adversely to the respondent news-
paper. From that finding, there is a very limited
right of appeal provided by s. 18 of the British
Columbia Human Rights Code. The section reads
in part:

18. An appeal lies from a decision of a board of
inquiry to the Supreme Court upon

(a) any point or question of law or jurisdiction; or
(b) any finding of fact necessary to establish its juris-
diction that is manifestly incorrect,

The jurisdiction of the board of inquiry is not
challenged. Insufficiency of evidence was not even
argued in this Court or in the Courts below.

Counsel for The Sun argued that the Human
Rights Code does not purport to be, and should
not be employed as, an instrument to compel a
newspaper to accept advertisements which it can
reasonably be said will harm its reputation and
standing. If the paper had taken that position

18 [1971] A.C. 682.

r6ussi A 6tablir une cause raisonnable. II fut beau-
coup question de (motivation) et de [TRADUC-
TION] (la v6ritable raison d'8tre de la politique>.
Ces expressions ne soul6vent aucune difficult6 par-
ticulibre. II n'est pas n6cessaire de nous livrer A
une 6valuation subtile fond6e sur des distinctions
casuistiques entre la signification des termes
(cause)) et (mobile) qui sont virtuellement synony-
mes.

J'ai parl6 pr6c6demment de la question de cause
raisonnable. Le scaractbre raisonnables est norma-
lement une question de fait. La confirmation la
plus r6cente de cet 6nonc6 a 6t6 donn6e par le lord
chancelier Hailsham dans l'arrat In re W (an
Infant) 18, A la p. 699:

[TRADUCTION] Il convient de faire remarquer que le
8caractere raisonnable, ou le acaractbre d6raisonnables,
lorsqu'on emploie ces expressions en droit anglais, est
normalement une question de fait et de degr6 et non une
question de droit, dans la mesure oai il existe des 616-
ments de preuve pour 6tayer la d6cision de la cour.

Quoi qu'elle ait pu faire par ailleurs, la conclu-
sion de fait de la commission d'enquite en l'esp6ce
sur la (cause raisonnables est d6favorable au jour-
nal intimb. Le droit d'appel de cette conclusion,
pr6vu A l'art. 18 du Human Rights Code de la
Colombie-Britannique, est trbs limit6. Cet article
se lit en partie ainsi:

[TRADUCTION] 18. II peut 8tre interjet6 appel A la
Cour supr~me d'une d6cision d'une commission d'en-
qu8te portant

a) sur une question de droit ou de comp6tence; ou
b) sur une conclusion de fait essentielle pour 6tablir
sa comptence, si cette conclusion est manifestement
erron6e,

La comp6tence de la commission d'enquete n'est
pas contestbe. L'insuffisance de preuve n'a 6t6
soulev6e ni devant cette Cour ni devant les Cours
d'instance inf6rieure.

Les avocats du Sun ont soutenu que le Human
Rights Code n'a pas l'apparence d'un moyen de
contraindre un journal A accepter une annonce
dont on peut raisonnablement dire qu'elle fera du
tort A sa r6putation et A sa situation financibre et
ne doit pas 8tre employ6 dans ce but. Si le journal

18 [1971] A.C. 682.
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before the board and had established adverse eco-
nomic impact, the board's conclusions might well
have been different. What counsel is really asking
this Court to do is make new findings of fact. This
we cannot undertake unless there is no evidence to
support the board's findings or unless those find-
ings are perverse. In my view, Mr. Justice Mac-
Donald expressed the legal position correctly when
he said:

Whether particular circumstances amount to reasonable
cause for denial or discrimination under s. 3 is purely a
question of fact. It must be decided as a matter of law,
under a proper definition of the phrase "reasonable
cause". The only restraints which the law places upon
the triers of fact are the provisions of s. 3(2). They may
not find the race, religion, colour, ancestry, or place of
origin of any person or class of persons reasonable cause
unless it relates to the maintenance of public decency or
to the determination of premiums or benefits under
contracts of insurance. What the appellant's submission
does is to take some elements-what it submits are the
circumstances of its case-and ask the Court to find
that, as a matter of law, they must constitute reasonable
cause. But it is really an invasion of the area of fact. If
the appellant's submission is sound, how long is the list
of different plausible circumstances which the Court
would be bound to find constituted reasonable cause?

In an alternative argument, counsel submitted
that if the board did address itself to whether
reasonable cause for the refusal existed on an
objective basis, then the board erred in failing to
construe the term "reasonable cause" solely in
relation to the characteristics of the person tender-
ing the advertisement. The argument, as I under-
stand it, would limit the Code to unreasonable
refusals based upon the characteristics of the per-
sons seeking the public service. It was said the
board erred in considering the text of the adver-
tisement which gave rise to the denial of service.
The paper, at most, discriminated against the idea
of a thesis of homosexuality, and it is no offence to
discriminate against ideas. A number of American
authorities based on the First Amendment, to
which I have earlier referred, were relied upon.
The argument is an interesting one but, for the

avait soumis cet argument A la commission et avait
fait la preuve de cons6quences 6conomiques d6fa-
vorables, les conclusions de la commission auraient
pu 6tre diff6rentes. Les avocats demandent en fait
A cette Cour de tirer de nouvelles conclusions de
fait. Nous ne pouvons le faire A moins qu'aucune
preuve n'6taye les conclusions de la commision ou
que ces conclusions soient iniques. A mon avis, le
juge MacDonald a correctement 6nonc6 l'6tat du
droit lorsqu'il a dit:

[TRADUCTION] ... La question de savoir si les circons-
tances particulibres 6quivalent A une cause raisonnable
de refus ou de discrimination aux termes de l'art. 3 est
purement une question de fait. On doit, comme question
de droit, la trancher selon une d6finition juste de l'ex-
pression (cause raisonnables. Les seules contraintes
impos6es aux juges du fond sont les dispositions du par.
3(2). Ils ne peuvent juger que la race, la religion, la
couleur, I'ascendance ou le lieu d'origine d'une personne
ou d'une classe de personnes constituent une cause
raisonnable sauf si la sauvegarde de la d6cence publique
ou la fixation de primes ou de prestations en vertu de
contrats d'assurance est en cause. L'all6gation de l'appe-
lant 6quivaut en fait A soumettre des 616ments-soit les
circonstances de l'affaire-et A demander A la Cour de
conclure, comme question de droit, qu'ils constituent
une cause raisonnable. Mais il s'agit d'un empi6tement
sur le domaine des faits. Si la pr6tention de l'appelant
est bien fond6e, combien de circonstances diverses et
plausibles la Cour sera-t-elle tenue de reconnaltre
comme une cause raisonnable?

Subsidiairement, les avocats ont soutenu que si
la commission s'est demand6e s'il existait objecti-
vement une cause raisonnable de refus, elle a alors
err6 en n'interpr6tant pas l'expression ((cause rai-
sonnable>> uniquement par rapport aux caractbres
distinctifs de la personne qui pr6sente l'annonce.
Selon moi, cet argument aurait pour effet de limi-
ter la port6e du Code aux refus d6raisonnables
fond6s sur les caractbres distinctifs des personnes
qui cherchent A se prevaloir d'un service public.
On a dit que la commission avait err6 en tenant
compte du texte de l'annonce A l'origine du refus
de service. Au plus, le journal aurait agi de fagon
discriminatoire A l'6gard de l'id6e d'une th6se de
l'homosexualit6 et la discrimination A l'6gard des
ides ne constitue pas une infraction. On s'est
appuy6 sur de nombreux arrats am6ricains, fond6s
sur le Premier amendement et dont j'ai dejA fait
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reasons given by the Chief Justice, whose judg-
ment in draft I have had the advantage of reading,
I would reject the argument.

I would only add in concluding that I do not
think a newspaper, or any other institution or
business providing a service to the public, can
insulate itself from human rights legislation by
relying upon "honest" bias, or upon a statement of
policy which reserves to the proprietor the right to
decide whom he shall serve.

I am unable to find in the stated case any
convincing proof that the board of inquiry misun-
derstood the evidence or misdirected itself in law. I
note again that there has been no constitutional
challenge on the ground that interference with the
right of a newspaper to control its content is an
attempt to abrogate the rights of a free press and
is, consequently, outside the legislative jurisdiction
of the Province of British Columbia.

I would allow the appeal, set aside the judgment
of the British Columbia Court of Appeal and
restore the judgment of MacDonald J. and the
order of the board of inquiry, with costs
throughout.

Appeal dismissed with costs, LASKIN C.J. and
DICKSON and ESTEY JJ. dissenting.

Solicitor for the appellant, The Gay Alliance
Toward Equality: Harry Kopyto, Toronto.

Solicitors for the appellant, The British
Columbia Human Rights Commission: Davis &
Co., Vancouver.

Solicitors for the respondent, The Vancouver
Sun: Farris, Vaughan, Wills & Murphy, Vancou-
ver.

mention. L'argument est int6ressant mais pour les
motifs 6nonc6s par le Juge en chef dont j'ai eu
l'avantage de lire le projet, je suis d'avis de le
rejeter.

J'aimerais simplement ajouter en concluant que
je ne pense pas qu'un journal, ou une autre institu-
tion ou entreprise offrant un service au public,
puisse se soustraire A l'application de la 16gislation
concernant les droits de la personne en invoquant
un pr6jug6 aentretenu en toute honnatet& ou en
6nongant une politique qui accorde au propri6taire
le droit de d6cider A qui il fournira un service.

Je ne puis trouver dans l'expos6 de cause aucune
preuve qui puisse me convaincre que la commission
d'enquate a mal interpr6t6 la preuve ou a commis
une erreur de droit. Je note 6galement qu'aucune
question constitutionnelle n'a 6t6 soulev6e en l'es-
p6ce A l'effet que porter atteinte au droit d'un
journal de contr6ler son contenu constitue une
tentative d'abroger les droits d'une presse libre et
excbde donc la comp6tence 16gislative de la pro-
vince de la Colombie-Britannique.

Je suis d'avis d'accueillir le pourvoi, d'infirmer
l'arrat de la Cour d'appel de la Colombie-Britanni-
que et de r6tablir le jugement du juge MacDonald
et l'ordre de la commission d'enqu8te avec d6pens
dans toutes les cours.

Pourvoi rejeti avec dipens, le juge en chef
LASKIN et les juges DICKSON et ESTEY 6tant
dissidents.

Procureur de l'appelante, The Gay Alliance
Toward Equality: Harry Kopyto, Toronto.

Procureurs de l'appelante, The British Colum-
bia Human Rights Commission: Davis & Co.,
Vancouver.

Procureurs de l'intimg, The Vancouver Sun:
Farris, Vaughan, Wills & Murphy, Vancouver.
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Benny J. Chartier (Plaintiff) Appellant;

and

The Attorney General of the Province of
Quebec (Defendant) Respondent.

1978: February 21; 1979: May 8.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Negligence - False arrest - Wrongfully charged
with manslaughter - Fault of provincial police officers
- Illegality of Coroner's warrant - Liability of Attor-
ney General - Quantum of damages - Civil Code,
arts. 1053, 1054 - Coroners' Act, R.S.Q. 1964, c. 29, s.
38 - Criminal Code, 1953-54 (Can.), c. 51, ss. 435,
440, 448.

In 1965 appellant was the victim of an erroneous
identification by the Quebec Police Force. He was
arrested, detained for thirty hours and charged with
manslaughter pursuant to the verdict of a coroner's jury,
which wrongly found him criminally responsible for the
death of one Wilfrid Dumont, who died of a cerebral
hemorrhage as the result of a blow received in the
middle of a street. A few days after appellant was
charged the real assailant was reported; he confessed
and was charged. The charge against appellant was then
withdrawn. By his petition of right against respondent,
appellant claimed damages for the injury resulting from
the false arrest and the wrongful charge. The Superior
Court of Quebec and the Court of Appeal unanimously
refused to accept that the Police had been at fault and
considered the error made by the officers as pardonable;
hence the appeal to this Court.

Held (Martland, Dickson, Beetz and Pratte JJ. dis-
senting in part): The appeal should be allowed and
judgment rendered fbr appellant in the amount of
$50,500.

Per Laskin C.J. and Ritchie, Spence, Pigeon and
Estey JJ: The rule of this Court against interfering with
the concurrent findings of lower courts admits of certain
exceptions, particularly where the courts below have
misapprehended or overlooked material evidence. In the
case at bar the trial judge, whose findings were on the
whole endorsed by the Court of Appeal, mentioned only
the depositions of the provincial police officers. He did
not say a word of the baldness of the true assailant,

Benny J. Chartier (Demandeur) Appelant;

et

Le procureur general de la province de
Quebec (Dgfendeur) Intimg.

1978: 21 f6vrier; 1979: 8 mai.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Responsabilitg - Fausse arrestation - Fausse
inculpation d'homicide involontaire - Faute des agents
de la Siaretg provinciale - Illigaliti du mandat du
coroner - Responsabilitg du procureur gindral -
Quantum des dommages - Code civil, art. 1053, 1054
- Loi des coroners, S.R.Q. 1964, chap. 29, art. 38 -
Code criminel, 1953-54 (Can.), chap. 51, art. 435, 440,
448.

L'appelant a 6t6, en 1965, victime d'une erreur d'iden-
tification commise par la Stret6 provinciale du Qubbec.
II a 6t6 arret6, d6tenu pendant trente heures et inculp6
pour homicide involontaire A la suite du verdict d'un
jury du coroner qui l'a erron6ment tenu criminellement
responsable de la mort d'un nomm6 Wilfrid Dumont,
dc6d d'une h6morragie c6r6brale A la suite d'un coup
de poing requ en pleine rue. Quelques jours aprbs l'incul-
pation de l'appelant, le vrai agresseur 6tait d6nonc6,
faisait des aveux et 6tait inculp6. L'accusation contre
l'appelant fut alors retir6e. Par sa p6tition de droit
contre l'intim6, I'appelant a demand6 des dommages-
intbrats pour le pr6judice r6sultant de la fausse arresta-
tion et de la fausse inculpation. La Cour sup6rieure du
Qu6bec et la Cour d'appel, unanimement, ont refus6 de
reconnaltre que la Sfiret6 avait commis une faute et tenu
pour excusable l'erreur commise par les agents de cette
dernibre. D'oi le pourvoi A cette Cour.

Arr&t: (Les juges Martland, Dickson, Beetz et Pratte
6tant dissidents en partie): Le pourvoi doit 6tre accueilli
et jugement doit 6tre rendu en faveur de l'appelant pour
$50,500.

Le juge en chef Laskin et les juges Ritchie, Spence,
Pigeon et Estey: La r~gle de cette Cour de ne pas
intervenir A l'encontre de conclusions concordantes des
tribunaux d'instance infbrieure admet certaines excep-
tions, notamment dans le cas oa les premiers juges se
sont mbpris sur une preuve importante ou l'ont mbcon-
nue. En l'esp~ce, le juge du proc6s, dont les conclusions
ont 6t6 en substance endoss6es par la Cour d'appel, n'a
retenu que les affirmations des agents de la Sfiret6. Il ne
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which was observed by four eyewitnesses, and which the
Police Force did not take into account in preparing the
composite sketch. Similarly, he did not make any men-
tion at all of the erroneous testimony of two provincial
police officers at the Coroner's inquest. He was also
mistaken regarding the outcome of the line-ups, and
spoke of circumstantial evidence when there was nothing
in the record to support such a statement.

After examining the entire record, and even consider-
ing only facts established beyond dispute and, mostly, by
documentary evidence, the conclusion necessarily
emerges that the members of the Police Force in the
performance of their duties committed acts of fault
towards the appellant for which the Attorney General is
liable as employer. While the officers may have been
justified in asking appellant to undergo questioning, they
were not justified in placing him under arrest and
holding him in a cell for some thirty hours. The issuance
of the Coroner's warrant, relied on by the Police Force,
constituted an abuse of power. The Coroner could not
make use of the power conferred on him by the Act to
order the detention of a person as a witness in order to
have him incarcerated as a suspect. The officers who
used the warrant were aware of the cause of its invalidi-
ty. They no doubt believed that this was not illegal, but
their error of law does not excuse them. With regard to
the power of police officers to arrest without a warrant,
this power may only be exercised if the officer has
reasonable grounds for believing that someone has com-
mitted an indictable offence, and the officer's belief
must take into account all the information available to
him. In the case at bar the officers seem to have felt that
they could pay attention only to what might serve to
incriminate appellant, and disregard, as being grounds
of defence for him to raise at his trial, anything that
might exonerate him. This approach is erroneous. Final-
ly, it must be said that the actions of the Police Force at
the Coroner's inquest were nothing less than scandalous.
It is not necessary to determine whether the officers
acted knowingly, with the intention of misleading the
court before which they were testifying. It is sufficient
to say that this was an unpardonable and unjustifiable
error, which proved to be extremely prejudicial to appel-
lant since it is obvious that, had it not been for the
reprehensible manoeuvring and testifying of the officers,
the appellant could never have been charged. The Police
Force officers committed various acts of fault with
regard to appellant in the performance of their duties,
and consequently the Attorney General, representing
Her Majesty in right of the Province of Quebec, is liable
as employer.

dit pas un mot de la calvitie du veritable agresseur
observ6e par quatre t6moins oculaires et dont la Sfiret6
n'a pas tenu compte dans la confection du portrait robot.
De m8me, il passe compl6tement sous silence les tbmoi-
gnages erron6s des deux agents de la Stret6 A l'enquite
du coroner. Il se mbprend aussi sur le r6sultat des
parades d'identification et parle de preuve de circons-
tances alors qu'il n'y a rien dans la preuve pour 6tayer
cette affirmation.

Apris l'6tude de tout le dossier, et meme en ne
retenant que les faits 6tablis sans conteste et g6n6rale-
ment par preuve documentaire, il faut en venir A la
conclusion que les agents de la Sfiret6 ont, dans l'ex6cu-
tion de leurs fonctions, commis envers l'appelant plu-
sieurs fautes dont le procureur g6nbral A titre d'em-
ployeur est responsable. Si les agents 6taient justifiables
d'inviter l'appelant A se soumettre A un interrogatoire, ils
ne l'6taient pas de le mettre en 6tat d'arrestation et de le
d6tenir en cellule pendant une trentaine d'heures. La
d6livrance du mandat du coroner, invoqu6 par la Sdret6,
a constitu6 un abus de pouvoir. Le coroner ne pouvait se
servir du pouvoir que lui confbre la loi d'ordonner la
d6tention d'une personne comme t6moin en vue de per-
mettre l'incarcration de cette personne comme suspect.
Les agents qui se sont servis du mandat connaissaient la
cause de son invalidit6. Ils croyaient sans aucun doute
que ce n'6tait pas ill6gal mais leur erreur de droit ne les
excuse pas. Ensuite, quant au pouvoir des agents d'arr-
ter sans mandat, ce pouvoir ne peut 8tre exerc6 que si un
agent de la paix a des motifs raisonnables de croire
qu'une personne a commis un acte criminel. Mais il faut
que la croyance de I'agent tienne compte de tous les
renseignements A sa disposition. En l'esp~ce, les agents
semblent avoir cru qu'ils pouvaient s'arreter A ne consi-
direr que ce qui pouvait servir A inculper l'appelant et
laisser de c6t6, comme des moyens de d6fense qu'il
appartiendrait A ce dernier de faire valoir A son proc6s,
tout ce qui pouvait le disculper. Cette manibre de voir
est erron6e. Enfin, il faut dire que les agissements de la
Stret6 a l'enquete du coroner ne sont rien moins qu'un
vrai scandale. Il n'est pas n6cessaire de se demander si
les agents ont sciemment agi dans l'intention de tromper
le tribunal devant lequel ils t6moignaient. Il suffit de
dire qu'il s'agissait d'une erreur impardonnable et injus-
tifiable qui s'est av6r6e extremement prbjudiciable A
l'appelant puisqu'il est 6vident que, sans les manoeuvres
et les t6moignages r6pr6hensibles des agents, I'appelant
n'aurait jamais pu 6tre inculp6. Les agents de la Stret6
ayant commis plusieurs fautes envers l'appelant dans
l'ex6cution de leurs fonctions, le procureur g6n6ral
repr6sentant Sa Majest6 du chef de la province de
Qubbec en est donc responsable A titre d'employeur.

475[1979] 2 R.C.S. CHARTIER c. PROC. GtN. (QUt.)



476 CHARTIER V. ATT. GEN. (QUE.) [1979] 2 S.C.R.

As to the assessment of the prejudice suffered by
appellant, who had been a branch manager for a life
insurance company, the damage is truly incalculable and
obviously substantial. Although appellant's dismissal,
which took place a few months after the charge had
been withdrawn, is not a direct consequence of the false
charge, how can one not see in it the repercussions of the
psychological shock appellant had undergone? To all
this must be added the damage caused by the publicity
given to the Coroner's inquest and the charge. For a
man whose success in business depends on the public's
confidence, this item of damage is particularly serious.
Since in the circumstances it is not possible to calculate
the monetary losses, it is proper that an overall figure be
set for that and for the moral damage. Everything
considered, the sum of $50,000 appears reasonable;
there should be added $500 for legal fees and other
incidental expenses.

Faber v. The Queen, [1976] 2 S.C.R. 9; Landreville v.
Town of Boucherville, [1978] 2 S.C.R. 801; Lamb v.
Benoit, [1959] S.C.R. 321; National Harbours Board v.
Langelier, [1969] S.C.R. 60, referred to.

Per Martland, Dickson, Beetz and Pratte JJ: The
action rests on the faults allegedly committed by Police
Force officers. As admittedly the latter were respond-
ent's employees and the acts complained of were com-
mitted in the performance of their duties, there are two
questions to be answered: was the conduct of the police
officers faulty, and if so, was it the cause of the injury
suffered by appellant?

The period during which the Police Force could have
committed a fault with respect to appellant may be
divided into six separate stages. The evidence relating to
each of these stages was weighed by the Superior Court
and the Court of Appeal, and these two Courts conclud-
ed unanimously that the conduct of the Police Force was
not at fault. In these circumstances the role of this
Court is limited, since it will only intervene to vary
concurring conclusions of lower courts on questions of
fact when these are clearly incorrect. It is in fact the
actions of the Police Force in the second stage, that of
the arrest, and the fifth stage, of the Coroner's inquest,
which raise doubts as to the merits of the concurring
decisions of the Court of Appeal and the Superior
Court.

The second stage is appellant's arrest, made pursuant
to a warrant issued by the Coroner. It appeared from
the evidence that appellant was arrested solely in order
for the Police Force to question him while he was in
confinement, and not to ensure that he would attend the

Quant A l'6valuation du pr6judice subi par l'appelant
qui 6tait g6rant de succursale pour une compagnie d'as-
surance-vie, les dommages sont vraiment incalculables
et manifestement consid6rables. Mme si le cong6die-
ment de l'appelant, survenu quelques mois apris le
retrait de la plainte, n'est pas une cons6quence directe
de la fausse inculpation, comment ne peut-on pas voir IA
la r6percussion du choc moral que l'appelant a subi? A
tout cela il faut ajouter le tort caus6 par la publicit6
donn6e A l'enquate du coroner et A l'inculpation. Pour un
homme dont la r6ussite en affaires d6pend de la con-
fiance du public, ce dommage est particulibrement
grave. Comme les circonstances ne permettent pas de
chiffrer le prejudice p6cuniaire, il parait y avoir lieu de
fixer un chiffre global pour l'indemnit6 r6sultant tant de
ce dernier que du prejudice moral. Tout bien consid6r6,
la somme de $50,000 parait raisonnable; il faut ajouter
$500 pour honoraires d'avocats et autres d6penses
incidentes.

Jurisprudence: Faber c. La Reine, [19761 2 R.C.S. 9;
Landreville c. Ville de Boucherville, [1978] 2 R.C.S.
801; Lamb c. Benoit, [1959] R.C.S. 321; Conseil des
ports nationaux c. Langelier, [ 1969] R.C.S. 60.

Les juges Martland, Dickson, Beetz et Pratte: Le
recours se fonde sur les fautes qu'auraient commises les
agents de la Sfiret6. Etant admis que ces derniers 6taient
les pr6pos6s de l'intim6 et que les actes reproch~s ont 6t
pos6s dans l'exercice de leurs fonctions, il y a deux
questions A trancher: la conduite des agents de la Sfiret6
a-t-elle t fautive et, dans l'affirmative, a-t-elle t la
cause du pr6judice subi par l'appelant?

L'on peut diviser en six tapes distinctes la pbriode
pendant laquelle la Stret6 est susceptible d'avoir en
l'esp6ce commis une faute A l'6gard de l'appelant. La
preuve relative A chacune de ces 6tapes a 6t6 pes6e par la
Cour sup6rieure et la Cour d'appel et ces deux cours en
sont venues A la conclusion unanime que la conduite de
la Sfiret6 n'avait pas 6t6 fautive. Dans ces circonstances,
le r6le de cette Cour est restreint puisqu'elle ne doit
intervenir pour modifier les conclusions concordantes
des tribunaux inf6rieurs sur une question de faits que si
celles-ci sont clairement erronbes. Effectivement, ce sont
les agissements de la Sfiret6 pendant la deuxibme 6tape,
soit celle relative A I'arrestation, et la cinquibme 6tape,
soit I'enqu8te du coroner, qui soul6vent des doutes sur le
bien-fond6 des d6cisions concordantes de la Cour d'appel
et de la Cour sup6rieure.

La deuxiAme 6tape est celle de l'arrestation de l'appe-
lant effectu6e en vertu d'un mandat dblivr6 par le coro-
ner. Or il appert de la preuve que l'appelant a 6t6 arrat6
uniquement pour permettre A la Sfiret6 de l'interroger
dans des conditions de d6tention et non pas en vue
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Coroner's inquest. Since s. 38 of the Coroners' Act does
not authorize the arrest of an individual for that pur-
pose, the warrant was issued without right. Although the
police officers carried out the order contained in the
warrant of arrest, it is impossible to say that they were
unaware that this was an unlawful warrant. They knew
or should have known. Although they did not necessarily
act in bad faith, their good faith in the circumstances is
not an excuse: their fault was in not knowing or being in
error. By making the arrest of appellant as they did, the
police officers did not behave as a reasonable person,
concerned about the interests of others: they committed
a fault within the meaning of art. 1053 CC. making
them liable, and hence respondent as well.

So far as the fifth stage, that of the Coroner's inquest,
is concerned, appellant alleged that the Coroner did not
hear certain witnesses, whose testimony would have been
favourable to appellant, and that the police officers, by
their "dol", prevented an individual, whose testimony
would have cleared appellant, from testifying. This
argument cannot be upheld, since it is the Coroner alone
who can decide whether he should hear, or should not
hear, a particular witness, and even if there was a
wrongful intervention by an officer to prevent an
individual from testifying, there is no relationship of
cause and effect between this intervention and the fact
that the Coroner decided not to call the witness. The
other complaint was made against Sgt. Wilmot, alleging
that he misled the jury by stating that appellant's hair
had a darker colour at the time of the inquest than when
he was questioned following his arrest, about six weeks
before. The expert opinion prepared immediately after
the holding of the Coroner's inquest established that
appellant did not dye his hair. Accordingly, Wilmot
stated as a fact something which he knew or ought to
have known was a mere possibility. His good faith in
this regard is not important. When a police officer
testifies and represents as fact that which is only infer-
ence, suspicion or conjecture, he fails in his duty and
commits a fault. However, as a fault does not necessari-
ly give rise to liability, the question is whether this fault
was the effective cause of the verdict, so that without it
the jury would in all probability have found appellant
innocent.

Examination of the evidence adduced before the jury
indicates at least four factors which have a direct causal
connection with the verdict and which, excluding the
erroneous statement by Wilmot, are more than suffi-
cient to lead to a verdict unfavourable to appellant. It is

d'assurer sa pr6sence A l'enqudte du coroner. Puisque
l'art. 38 de la Loi des coroners n'autorise pas l'arresta-
tion d'une personne pour cette fin, le mandat a 6t6
d6livr6 sans droit. D'autre part, mime si les agents de la
Stret6 ont ex6cut6 l'ordre contenu au mandat d'arresta-
tion il est impossible de dire qu'ils ignoraient l'il6galit6
de ce mandat. Ils la connaissaient ou devaient la connal-
tre. Meme s'ils n'6taient pas n6cessairement de mau-
vaise foi, leur bonne foi dans les circonstances n'est pas
une excuse: leur faute consiste A ne pas avoir su ou A
s'8tre tromp6s. En proc~dant A l'arrestation de l'appelant
dans les conditions oi ils l'ont faite, les agents de la
Sfiret6 n'ont pas eu la conduite d'une personne avis6e et
soucieuse des int6rats d'autrui: ils ont commis une faute
au sens de l'art. 1053 C.c. qui engage leur responsabilit6
et partant celle de l'intim6.

Quant A la cinquibme 6tape, soit 1'enquite du coroner,
I'appelant reproche au coroner de n'avoir pas entendu
certains t6moins dont le t6moignage aurait 6t6 favorable
A l'appelant et aux agents d'avoir, par leur dol, empdch6
le t6moignage d'une personne qui aurait innocent6 l'ap-
pelant. Cet argument ne peut 6tre retenu puisque c'est
au coroner seul qu'il appartient de d6cider de l'opportu-
nit6 pour lui d'entendre ou de ne pas entendre tel ou tel
t6moin et mime s'il y a eu intervention fautive de la part
d'un agent pour emp~cher une personne de t6moigner, il
n'y a pas de relation de cause A effet entre cette inter-
vention et le fait que le coroner ait d6cid6 de ne pas faire
entendre ce t6moin. L'autre reproche s'adresse au ser-
gent d'6tat major Wilmot. Celui-ci aurait induit le jury
en erreur en affirmant que les cheveux de l'appelant
6taient, lors de l'enquate, d'une couleur plus fonc6e
qu'au moment de l'interrogatoire qui a suivi son arresta-
tion environ six semaines auparavant. L'expertise faite
imm6diatement aprbs la tenue de l'enquite du coroner a
rv616 que l'appelant ne se teignait pas les cheveux.
Wilmot a donc affirm6 comme un fait ce qu'il savait ou
devait savoir n'8tre qu'une simple possibilit6. Sa bonne
foi A cet 6gard n'importe pas. Lorsqu'un policier t6moi-
gne et repr6sente comme des faits ce qui n'est de sa part
qu'inf6rence, souppon ou conjecture, il manque A son
devoir et commet une faute. Mais comme une faute n'est
pas necessairement g6n6ratrice de responsabilit6s il faut
r6soudre la question de savoir si cette faute a 6t la
cause efficiente du verdict au point de pouvoir dire que
sans elle le jury aurait, selon toute probalit6, innocent6
l'appelant.

L'examen de la preuve faite devant jury r6vble au
moins quatre 616ments qui ont une relation causale et
directe avec le verdict et qui, la d6claration erron6e de
Wilmot 6tant exclue, sont plus que suffisants pour
entrainer un verdict d6favorable A l'appelant. Il est bien
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quite possible that Wilmot's statement contributed to
the injury sustained by appellant, but it did not play a
decisive role in bringing about the injury, and it cannot
be said that if this statement had not been made the
verdict would, in all probability, have been different.
Respondent therefore cannot be held liable on account
of this statement.

With regard to the quantum of damages, there is no
proof of actual loss since the arrest and imprisonment of
appellant are not related to the subsequent termination
of his contract of employment. However, appellant suf-
fered a definite injury for which he is entitled to com-
pensation. As the amount of such compensation has to
be arbitrarily determined, the sum of $10,000 appears to
be adequate compensation for the injury sustained as a
consequence of the arrest and unlawful confinement.

Canadian National Railway Company v. Vincent,
[1979] 1 S.C.R. 364; Strasbourg v. Lavergne, [1956]
Que. Q.B. 189; Chaput v. Romain, [19551 S.C.R. 834;
Martel v. H6tel-Dieu St-Vallier, [1969] S.C.R. 745,
referred to.

APPEAL from a decision of the Court of
Appeal of Quebec' affirming a judgment of the
Superior Court. Appeal allowed, Martland, Dick-
son, Beetz and Pratte JJ. dissenting in part.

Lawrence Corriveau, Q.C., for the appellant.

Marcel Guilbault, Q.C., for the respondent.

The judgment of Laskin C.J. and Ritchie,
Spence, Pigeon and Estey JJ. was delivered by

PIGEON J.-This is an appeal by leave of this
Court from a decision of the Court of Appeal of
Quebec affirming the judgment of the Superior
Court dismissing appellant's petition of right.
Appellant was the victim of an erroneous identifi-
cation by the Quebec Police Force. He was arrest-
ed, detained for thirty hours and charged with
manslaughter of one Wilfrid Dumont, who died of
a cerebral hemorrhage as the result of a blow
received in the middle of a street. A few days after
appellant was charged the real assailant was
reported; he confessed and was charged. The
charge against appellant was then withdrawn. He
had obviously suffered serious harm. However, the
courts below have refused to accept that the
Quebec Police Force had been at fault and con-

' [1976] C.A. 126.

possible que la d6claration de Wilmot ait concouru A la
r6alisation du pr6judice subi par l'appelant mais elle n'a
pas jou6 un r6le pr6pondbrant dans la r6alisation du
pr6judice et on ne peut conclure qu'en l'absence de cette
d6claration le verdict efit, en toute probabilit6, 6t6 diff6-
rent. Cette d6claration n'engage donc pas la responsabi-
lit6 de l'intim6.

Quant au quantum des dommages, il n'y a aucune
preuve de perte rbelle puisque I'arrestation et I'incarc6-
ration de l'appelant sont sans rapport avec la r6solution
subs6quente de son contrat d'emploi. Toutefois I'appe-
lant a subi un pr6judice certain pour lequel il a droit a
une compensation. Le montant de celle-ci devant 8tre
fix6 arbitrairement, une somme de $10,000 apparait une
compensation ad6quate pour le pr6judice subi A la suite
de l'arrestation et de la d6tention ill6gale.

Jurisprudence: Compagnie des chemins de fer natio-
naux du Canada c. Vincent, [1979] 1 R.C.S. 364;
Strasbourg c. Lavergne, [1956] B.R. 189; Chaput c.
Romain, [1955] R.C.S. 834; Martel c. H6tel-Dieu
St-Vallier, [1969] R.C.S. 745.

POURVOI contre un arret de la Cour d'appel
du Qu6bec' confirmant un jugement de la Cour
sup6rieure. Pourvoi accueilli, les juges Martland,
Dickson, Beetz et Pratte 6tant dissidents en partie.

Lawrence Corriveau, c.r., pour l'appelant.

Marcel Guilbault, c.r., pour l'intim6.

Le jugement du juge en chef Laskin et des juges
Ritchie, Spence, Pigeon et Estey a 6t6 rendu par

LE JUGE PIGEON-Le pourvoi autoris6 par la
Cour attaque un arret de la Cour d'appel du
Qu6bec qui confirme le jugement de la Cour sup6-
rieure rejetant la p6tition de droit de l'appelant. Ce
dernier a 6t6 victime d'une erreur d'identification
commise par la Sfiret6 provinciale. 11 a 6t6 arrt6,
d6tenu pendant trente heures et inculp6 d'homicide
sur la personne d'un nomm6 Wilfrid Dumont mort
d'hemorragie c6r6brale A la suite d'un coup de
poing requ en pleine rue. Quelques jours aprbs
l'inculpation de l'appelant le vrai agresseur 6tait
d6nonc6, faisait des aveux et 6tait inculp6. L'accu-
sation contre l'appelant a 6t6 alors retirbe. 11 en a
6videmment souffert un grave pr6judice. Cepen-
dant les tribunaux du Qubbec ont refus6 de recon-
naitre que la Sfiret6 avait commis une faute et

1[1976] C.A. 126.
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sidered the error they had made as pardonable. A
detailed account of the material facts is necessary
for a proper review of these judgments.

On Sunday, July 11, 1965, at six o'clock in the
evening, on Victoria Street in St. Lambert, a
suburb of Montreal, a motorist about fifty years
old became impatient because the driver of a new
Cadillac in front of him was not moving nor
pulling over to the right. He got out of his car and
struck the other driver on the head with his fist.
The latter, one Wilfrid Dumont, started his car
and went home. He told his family about the
incident, and then said to his son:
[TRANSLATION] Tell me, Jean, do you know any men
who after they have played a poor game of golf become
angry and take their anger out on other people like that?

The following day he gave his version of the
incident to two City of St. Lambert policemen and
later died in hospital. The autopsy report showed a
cerebral hemorrhage apparently caused by a
punch. The St. Lambert police had notices pub-
lished asking anyone who had witnessed the inci-
dent to come forward. Here is what was said of the
results in their report dated July 18:

Six witnesses came forward and identified themselves
as follows:
Mr. & Mrs. Lloyd HOLLAND, age 41 and 35 respec-
tively, visiting at 202 Elm St. St. Lambert, 671-7676.
The mother of Mrs. Holland resides at 202 Elm St.
Actual address of Mr. Mrs. Holland, Nassau, Bahamas,
telephone 241444, Post office box 5828 m-s-.
Mr. Ren6 Forget, age 65, residing at 575 Notre Dame
St. St.Lambert, phone number 671-5218.
Mr. A.C. Lemaitre, residing at 630 Victoria Ave,
St.Lambert, 672-1292.
Steven Livie, age 12, residing at 80 St.Denis St. St.Lam-
bert, 671-0357.
E. Turgeon, residing at 224 Prince Arthur St. St.Lam-
bert, 671-0367.

The St. Lambert police's file contains the state-
ments the officers were given by three of these six
witnesses. First there is the joint statement given
by Mr. and Mrs. Holland on July 15. As written
by Cpl. Daigle it is as follows:

tenu pour excusable 1'erreur qu'elle avait commise.
Pour bien en juger, un r6cit d6taill6 des faits
essentiels s'avdre indispensable.

Le dimanche 11 juillet 1965, A 6 heures du soir
dans la rue Victoria A St-Lambert, en banlieue de
Montr6al, un automobiliste d'une cinquantaine
d'ann6es s'impatiente parce que devant lui le con-
ducteur d'une Cadillac neuve n'avance pas et ne se
range pas A droite. II descend de voiture et frappe
l'autre d'un coup de poing A la tate. Celui-ci, un
nomm6 Wilfrid Dumont, d6marre et s'en va chez
lui. Il raconte l'affaire A sa famille, disant ensuite
A son fils:
Dis donc Jean, connais-tu au golf des hommes qui ayant
mal jou6, deviennent colkreux et passent leur rage sur les
gens comme ca?

Le lendemain il donne sa version de l'incident A
deux constables de St-Lambert et va mourir A
l'h6pital. Le rapport de l'autopsie rbvble une
h6morragie c6r6brale apparemment caus6e par un
coup de poing. La police de St-Lambert fait
publier des avis demandant aux t6moins de l'inci-
dent de se faire connaitre. Voici maintenant ce
qu'on lit A ce sujet dans son rapport en date du 18
juillet:

[TRADUCTION] Six t6moins se sont pr6sent6s et
identifi6s:
M. et Mm, Lloyd HOLLAND, ag6s de 41 et 35 ans
respectivement, en visite au 202 rue Elm, St-Lambert,
671-7676. La mere de Mme Holland r6side au 202 rue
Elm. Adresse de M. et Mme Holland: Nassau, Bahamas,
t616phone 241444, Boite postale 5828 m-s-.

M. Ren6 Forget, 65 ans, domicili6 au 575 rue Notre-
Dame, St-Lambert, t6l6phone 671-5218.
M. A.C. Lemaitre, domicili6 au 630 ave Victoria,
St-Lambert, 672-1292.
Steven Livie, 12 ans, domicili6 au 80 rue St-Denis,
St-Lambert, 671-0357.
E. Turgeon, domicili6 au 224 rue Prince Arthur,
St-Lambert, 671-0367.

Le dossier de la police de St-Lambert renferme
la version que les agents ont recueillie de trois de
ces six t6moins. 11 y a d'abord la version commune
de monsieur et madame Holland recueillie le 15
juillet. Telle que r6dig6e par le caporal Daigle, elle
se lit:
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[TRANSLATION] He-she-on the afternoon of Sunday,
July 11, 1965, at about 6:00 p.m., saw Mr. Dumont's
car stopped in the middle of VICTORIA Street close to
WEBSTER Street; another driver stopped behind Mr.
DUMONT and started shouting at him; the driver hit
him in the face with his left fist, shouting at him (in
English) "THIS WILL SHOW YOU TO KEEP ON
THE RIGHT SIDE OF THE STREET!"; after striking
him the man continued to yell at him, and then forced
open the door of Mr. DUMONT'S car with his left
hand, opening it about 18 inches; in order to escape
from his assailant Mr. DUMONT stepped on the accel-
erator of his car and thus managed to shake off his
assailant; the latter sped off from the scene heading
toward Elm-LORNE Street.

DESCRIPTION: 5'7" ... 170 lbs ... 52 years old.
Round face ... greying hair .. . rather fat.

Combed to the back.
Very thin hair.

He was wearing a white short-sleeved shirt ... brown

glasses . . . dark trousers held up by a belt.

The suspect was driving an expensive car.

HARD TOP.

Off-white ... 1962? Chevrolet? ... Pontiac? Oldsmo-
bile? . . . Buick?

The other statement the St. Lambert police
obtained was one given by the second to last
witness, Steven Livie, and taken down by the same
officer when this witness went to the station with
his father. It read as follows:

at the time of the incident, he saw standing near
ALBERT'S on VICTORIA. He was (saw) everything,
that has happened to M. DUMONT ... informations
that, we already have in our possession, but, he remem-
bers this;

Suspect; about 50 years old.
bald head, with grey hair on the side.
5'7" ... fat.

bad temper, saliva at the mouth.
wears glass ... ordinary.
spoke in English.
hit Mr DUMONT with his left hand.
was driving a Buick? 62 or 63 or 64? light
green.

The investigations of the St. Lambert police
proved to be fruitless. Their only suspect cleared
himself easily.

Il-elle- a vu dimanche aprbs-midi le 11 juillet 1965, vers
6.00 p.m. l'automobile de M. Dumont arret6e au centre
de la rue VICTORIA tout prbs de la rue WEBSTER,
un autre automobiliste arreta A l'arribre de M.
DUMONT et engueula ce dernier, le frappa au visage
avec son poing de la main gauche, en lui criant [TRA-
DUCTION] "§A T'APPRENDRA A GARDER TA
DROITE!" Aprbs l'avoir ainsi frapp6, I'homme continua
A engueuler, pour ensuite, ouvrir avec sa main gauche la
portibre de l'auto de M. DUMONT par la force, il
l'ouvrit environ 18 pouces, M. DUMONT afin d'6chap-
per A son agresseur pressa sur I'acc6l6rateur de son
automobile et r6ussit ainsi A se lib6rer de son assaillant,
ce dernier A toute vitesse laissa les lieux en direction de
la rue Elm-LORNE-

DESCRIPTION: 5'7" ... 170 lbs ... 52 ans. Figure
ronde ... cheveux grisonnant ... plut6t gras.

peign6 vers l'arribre.

cheveux trbs mince.

il portait une chemise blanche A manches courtes ...
lunettes brunes ... pantalon fonc6 soutenu par une
ceinture.

le suspect conduisait une automobile de marque.

HARD TOP.

off-white ... 1962? Chevrolet .. .? Pontiac ... ? Olds-
mobile ... ? Buick .. .?

L'autre version recueillie par la police de
St-Lambert est celle de l'avant-dernier t6moin,
Steven Livie, telle que recueillie par le meme agent
lorsque celui-ci se pr6senta au poste accompagn6
de son pare. On y lit:

[TRADUCTION] il a vu l'incident alors qu'il se trouvait
rue VICTORIA pras de la rue ALBERT. II a tout vu,
tout ce qui est arriv6 A M. DUMONT ... renseigne-
ments que nous avons d6ji, mais il se souvient de ceci:

Suspect; environ 50 ans.
chauve, et cheveux gris sur le cit6.
5'7" . .. gras.
col6reux, salive A la bouche.
lunettes ... ordinaires.
parle anglais.
a frapp6 M. DUMONT avec la main gauche.
conduisait une Buick? 62 ou 63 ou 64? vert
clair.

Les recherches de la police de St-Lambert
furent infructueuses. Son unique suspect se dis-
culpa facilement.
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On August 19, Cpl. Yves Lefebvre and Cpl.
Camil DeGrice of the Provincial Police Force
began a new investigation. They went to examine
the St. Lambert police's file and obtained a copy
of its report. However, on September 16 DeGrice,
who denied having ever seen young Livie's state-
ment, prepared a report in which one reads:

[TRANSLATION] Through radio and television the St.
Lambert police were able to find four (4) eyewitnesses
of this incident, namely:
1. Mr. and Mrs. Lloyd HOLLAND;
2. Ren6 FORGET;
3. Mr. A. C. LEMAITRE.

It will be seen that in compiling this list of
eyewitnesses located by the St. Lambert police, the
Quebec Police Force eliminated the last two and
reduced the number to four. The St. Lambert
report dated July 18 was, however, the first annex
to the document. Following the paragraph I have
just quoted the DeGrice report contains the state-
ments obtained by the Quebec Police Force from
most of the known witnesses. In this case these are
documents signed by the witnesses.

First there is the new version given by Mrs.
Holland, her husband having returned to Nassau.
Here is her description of the assailant:

[TRANSLATION] This is how I would describe the
individual: size, medium; height, 5'8"; shoulders, broad;
age, 50-55 years; weight, slightly fat, about 180 to 200
pounds; hair, black, somewhat greying, combed to the
back and flat; not much hair, balding, very balding;
dress, white short-sleeved shirt, open-necked; dark trous-
ers, brown or grey ... I do not know whether he had a
moustache or glasses. He looked clean. Oval face.

The assailant had a familiar face, but I certainly did
not know him. He is the type of man you showed me in
photograph No. 7955.

(Photograph No. 7955 seems to be that of the St.
Lambert police's suspect. We shall see later what
Ren6 Forget had to say about it.)

After this the report contains the statement
given by Mr. and Mrs. Holland to the St. Lambert
police and that police's information regarding their
suspect.

Le 19 aoft, les caporaux Yves Lefebvre et
Camil DeGrdce de la Stiret6 provinciale entrepri-
rent une nouvelle enqu8te. Ils allbrent examiner le
dossier de la police de St-Lambert et obtinrent
copie de son rapport. Mais le 16 septembre,
DeGrice qui nie avoir vu la d6claration du jeune
Livie, fait un rapport oil l'on lit:

Par le truchement de la radio et de la T.V., la police
de St-Lambert a pu trouver quatre (4) t6moins oculaires
de cet incident, soit:
1. M. et Mme Lloyd HOLLAND

2. Ren6 FORGET
3. M. A. C. LEMAITRE

On voit que dans cette liste des t6moins oculai-
res r6p6r&s par la police de St-Lambert, la Sfiret6
61imine les deux derniers et en r6duit le nombre A
quatre. Cependant le rapport de St-Lambert en
date du 18 juillet est la premiere pi6ce jointe. A la
suite du paragraphe que je viens de citer le rapport
DeGrice reproduit les d6clarations obtenues par la
Sfiret6 de la plupart des t6moins connus. Il s'agit
cette fois de documents sign6s par les t6moins.

On voit en premier lieu la nouvelle version obte-
nue de madame Holland, son mari 6tant retourn6
A Nassau. Voici ce qu'elle donne comme descrip-
tion de l'agresseur:

Voici la description que je congois de l'individu: Gran-
deur: M6dium-Taille: 5'8"-Epaule: Large-Age:
50-55 ans-Poids: Un peu d'embonpoint, environ 180 A
200 livres-Cheveux: noirs, un peu grisonnants, peign6
par en arribre, liss6, pas beaucoup de cheveux, calb, trbs
cal6. Habillement: Chemise blanche, manche courte,
collet ouvert; pantalon fonc6, brun ou gris etc. . .. Je ne
sais pas s'il avait une moustache ou de lunettes. II avait
l'air propre. Visage ovale.

L'agresseur avait un visage familier, mais je ne le
connaissais certainement pas. 11 est le genre d'homme
que vous me montrez no 7955 sur la photo.

(La photo numbro 7955 semble 8tre celle du sus-
pect de la police de St-Lambert. On verra plus loin
ce qu'en dit Ren6 Forget.)

Aprbs cela le rapport reproduit la version
donn6e par les 6poux Holland A la police de
St-Lambert et ses renseignements relatifs A son
suspect.
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There follows the statement obtained by the
Quebec Police Force from the witness Lemaitre.
The description he gives of the assailant reads as
follows:

DESCRIPTION: Weight: 165, 170 lbs, 5'7" Face:
round-Hair: Close cut, Grey-Age 50-Physically
good shape, Had a pipe straight, had it when he drove
away-Moustache ??? Glasses ???

This witness had also given the St. Lambert
police a signed statement; all it contained by way
of description of the assailant reads as follows:

... An elderly short thickset man in a short sleeved tee
shirt and smoking a pipe, . . .

We now come to Ren6 Forget's statement taken
on August 19 by officers Lefebvre and DeGrice.
After relating the facts, he says:

[TRANSLATION] I did not know this individual but I
may have seen him before. I did not know the victim
either. When the individual in the yellow car went by,
turning onto Elm Street near the park where I was, he
was about fifteen feet away; a Mr. Turgeon was with me
then, so the individual looked at me as he was turning;
he wore glasses, I don't know what kind; he didn't seem
to be in too much of a hurry; I think he had a small
square-cut moustache like Hitler's. The man in the
photograph 7955 you are showing me is definitely not
the right type. I don't know him either.

However, I think that the photograph I helped your
artist make was the best likeness.

This is the best description I can give you: hair, brown
(but not sure); weight, 170 lbs.; age, 50; height, 5'8".

White short-sleeved shirt; trousers, I didn't notice. He
had a rather round face and was tanned. I did not notice
a pipe. I think I could identify him if I saw him.

In the statement he had given the St. Lambert
police the only description he gave of the assailant
was:
[TRANSLATION] The man is six feet tall and wears a
moustache.

Finally, DeGrice's report contains the statement
given to him by Ernest Turgeon. After relating the
facts the latter said:

Vient ensuite la d6claration obtenue par la
Sfiret6 du t6moin Lemaitre. La description que
celui-ci donne de l'agresseur se lit:

[TRADUCTION] DESCRIPTION: Poids 165, 170 lbs,
5'7" Visage: rond. Cheveux: coup6s courts, gris-Age
50-Bonne condition physique. Fumait la pipe, l'avait A
la bouche quand il a red6marr6-Moustache???
Lunettes???

Ce t6moin avait 6galement sign6 une d6claration
A la police de St-Lambert, tout ce qu'il y donnait
comme description de l'agresseur se lit comme
suit:
[TRADUCTION] ... Un homme d'un certain age, petit,
trapu, portant un tee-shirt A manches courtes et fumant
la pipe, . . .

Voici maintenant ce que Ren6 Forget dit aprbs
avoir racont6 les faits, dans sa d6claration recueil-
lie le 19 aofit par les agents Lefebvre et DeGrice:

Je ne connaissais pas cet individu mais je peux d6jA
l'avoir vu. Je ne connaissais pas la victime non plus.
Quand l'individu A l'auto jaune a pass6 en tournant sur
la rue Elm, pras du parc oia j'6tais, il 6tait A une
quinzaine de pieds, un certain M. Turgeon 6tait avec
moi alors, donc l'individu en tournant m'a regard6, il
avait des lunettes, je ne sais pas quel genre, il ne
semblait pas trop press6, je crois qu'il avait une petite
moustache coup6e carr6e dans le genre Hitler. La photo
que vous me faites voir 7955 n'est absolument pas le bon
type. Je ne le connais pas non plus.

Cependant, je crois que la photo que j'ai aid6 A votre
artiste A faire correspondait le mieux.

Voici la meilleure description que je peux vous
donner: Cheveux: bruns (mais pas certain)-Poids: 170
lbs-Age: 50 ans-Grandeur: 5'8".

Chemise blanche manches courtes, pantalons: je n'ai
pas remarqu6. Sa figure plut6t ronde, il 6tait grilli. Je
n'ai pas remarqu6 de pipe. Je crois que je pourrais
l'identifier si je le voyais.

Dans la d6claration qu'il avait donn6e A la police
de St-Lambert, il donnait pour toute description de
l'agresseur:
L'homme mesure 6' et porte une moustache.

En dernier lieu, le rapport DeGrAce reproduit la
d6claration que lui a faite Ernest Turgeon. Ce qu'il
dit aprbs le r6cit des faits, se lit comme suit:
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[TRANSLATION] ... He did not have a pipe; I don't
know* if he was wearing glasses. It was a face I had
seen before but couldn't place.

Description: fairly round face that was very red from
the blood rushing to his face, with deep-set eyes. Weight
170-160, age 50 or 60. Grey hair, not much on his head.
Dress, I don't remember. The car was very clean and the
licence contained the letter H. The licence plate was
clean. I couldn't say what the make or colour of the first
car was. I think I would be able to identify this man if I
ever saw him again.

(*In the appeal case the French reads "vois", which
does not make sense; in the handwritten original,
which is somewhat difficult to read, the word is in fact
"sais".)

As for young Steven Livie, he is completely
overlooked in the DeGrice report-not a word is
said about him. His name and his statement were
contained in the St. Lambert file, and he was
brought to the provincial police headquarters on
August 19 when a composite sketch was being
prepared. There is no indication why he was not
questioned.

We have little information on the preparation of
the composite sketch since the defence did not call
as a witness the artist who prepared it. It seems
that the boy Steven Livie was the last witness to
see the artist since he only saw the last composite
drawing prepared, whereas the witness Forget cer-
tainly saw two drawings. Lefebvre and DeGrice
were on the premises since they witnessed the
signing of the statement they took from Forget,
after the latter had been interviewed by the artist.
It must have been essentially on the basis of this
witness's indications that the artist prepared the
last composite sketch, the one that was used to
find the suspect because the artist mistakenly
added the small moustache which Forget alone
had described.

The composite sketch with which Cpl. Lefebvre
then undertook to locate the assailant, and which
was to lead him to appellant, contained one major
defect: it did not take into account a distinctive
feature mentioned by four of the eywitnesses,
namely a bald head or forehead. The witnesses
whom Cpl. Lefebvre considered to have been in
the best position to identify the assailant, Mr. an
Mrs. Holland, had both mentioned it in their first

... Il n'avait pas de pipe; je ne sais* pas s'il avait des
lunettes. C'6tait un visage que j'ai d6jA vu mais que je ne
replace pas.

Description: figure assez ronde et trbs rouge avec le
sang qui lui montait A la figure et les yeux creux. Poids
170-160, age 50 ou 60 ans. Cheveux gris, pas beaucoup
sur la tte. Habillement: je ne me souviens pas. L'auto
trds propre et la licence avait la lettre H. La licence 6tait
propre. Je ne pourrais pas dire la marque ou la couleur
du 1r char. Je crois que je serais capable d'identifier cet
homme si jamais je le revois.

*(Dans le dossier imprim6 on lit avoiss ce qui n'a pas
de sens, c'est bien asaiss que l'on voit dans l'original
manuscrit plut6t difficile A lire.)

Quant au jeune Steven Livie il est compl6tement
oubli6 dans le rapport DeGrice, on n'en dit pas un
mot. Son nom et sa d6claration se trouvaient dans
le dossier de St-Lambert et on l'a fait venir aux
quartiers g6n6raux de la Police provinciale le 19
aotit lors de la confection d'un portrait robot. On
ne dit pas pourquoi on s'est abstenu de l'interroger.

Nous avons peu de renseignements sur la con-
fection du portrait robot car la d6fense n'a pas fait
t6moigner l'artiste qui l'a fait. Il semble bien que
le jeune Steven Livie a 6t6 le dernier A voir I'artiste
car il n'a vu que le portrait robot fait en dernier
lieu alors que le t6moin Forget en a sfirement vu
deux. Lefebvre et DeGrice 6taient sur les lieux car
ils ont attest6 la d6claration qu'ils ont obtenue de
Forget, aprbs l'entrevue de ce dernier avec l'artiste.
Ce doit 8tre essentiellement d'aprds les indications
de ce t6moin que l'artiste a fait le dernier portrait
robot, celui qui a servi A la recherche du suspect.
En effet l'artiste y a mis A tort la petite moustache
que Forget est seul A d6crire.

Le portrait robot grAce auquel le caporal Lefeb-
vre entreprit alors de rep6rer l'agresseur et qui
devait le conduire A l'appelant avait un d6faut
majeur, il ne tenait pas compte d'un trait caract6-
ristique mentionn6 par quatre des t6moins oculai-
res: un front, un crane d6garni. Les t6moins que le
caporal Lefebvre consid6rait les mieux plac6s pour
identifier l'agresseur, les 6poux Holland l'avaient
mentionn6 tous les deux dans leur premiere version
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version, which is essentially that of the husband,
and where we read:
[TRANSLATION] Greying hair ... very thin hair. (che-
veux trbs mince (sic).)

Obviously this Anglophone used in French the
words "cheveux trbs minces" to translate "very
thin hair". His wife, who is Francophone, later
said, in popular Quebec French:
[TRANSLATION] Black hair, somewhat greying . . . bald-
ing, very balding (cal6, trbs cal6).

The Dictionnaire de la langue frangaise au
Canada, published by B61isle, defines "caler" as
[TRANSLATION] "to lose one's hair, to go bald".

The witness Turgeon said:
[TRANSLATION] Grey hair, not much on his head.

Steven Livie said:
Bald head, with grey hair on the side.

Lemaitre said:
Hair, close cut, gray.

Ren6 Forget was not sure.

The pronounced baldness was thus noticed by
four witnesses. Why was it not taken into account?

The grey hair on the side of the assailant's head
observed by five of the six eyewitnesses will later
play a major role in the identification, but since
the composite sketch shows a full-face view of the
man being sought, it does not play any part in
that. The very opposite is true of the bald fore-
head. It is because this feature was not taken into
account that the composite sketch led the Quebec
Police Force to appellant. One of the exhibits in
the record is a page from a newspaper at the top of
which appears a photograph of appellant besides
that of Wilfrid Dumont's assailant. What strikes
one immediately is the contrast between the bald
head of the real culprit and the fine head of hair
on appellant. When one looks at the composite
sketch (Exhibit P-Il) one cannot fail to be struck
by the resemblance to appellant owing to the hair
on the forehead.

qui est essentiellement celle du mari, on y lit:

Cheveux grisonnant (sic) . . . cheveux trbs mince (sic).

Evidemment cet anglophone s'est exprim6 ainsi
pour traduire "very thin hair" (cheveux trbs
rares). Sa femme qui est francophone, dira plus
tard en parler populaire qu6b6cois:
Cheveux noir (sic), un peu grisonnant (sic), .a. .cal6,
tras cal6,.

Dans le Dictionnaire de la langue frangaise au
Canada, par B61isle 6diteur, on donne comme d6fi-
nition de scalerv: aperdre ses cheveux, devenir
chauve.)

Le t6moin Turgeon dit:
Cheveux gris, pas beaucoup sur la tate.

Steven Livie dit:
[TRADUCTION] Chauve, et cheveux gris sur le c6t6.

Lemaitre dit:
[TRADUCTION] Cheveux coup6s courts, gris.

Quant A Ren6 Forget, il n'est pas certain.

La calvitie prononc6e 6tait donc relev6e par
quatre t6moins. Comment se fait-il qu'on n'en a
pas tenu compte?

Les cheveux gris sur le c6t6 de la tfte qui ont 6t6
observ6s par cinq des six t6moins oculaires joue-
ront plus tard un grand r6le dans l'identification,
mais comme le portrait robot repr6sente l'homme
recherch6 vu de face, ils n'y jouent aucun r6le. Il
en est tout autrement du front d6garni. C'est parce
qu'on n'a pas tenu compte de ce trait-lA que le
portrait robot a conduit la Sfiret6 A l'appelant. Une
des pi6ces du dossier est une page d'un journal au
haut de laquelle on voit en regard de la photogra-
phie de l'agresseur de Wilfrid Dumont, celle de
l'appelant. Ce qui frappe au premier coup d'ceil
c'est le contraste entre le crAne d6garni du vrai
coupable et la belle chevelure de l'appelant. En
examinant le portrait robot (pi6ce P-11) on ne
peut manquer d'8tre frapp6 par la ressemblance
avec l'appelant due A la chevelure sur le front.
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In view of certain statements the victim made to
his son after the incident, officer Lefebvre had
reason to believe that the assailant was a golfer.
He therefore went to see an employee of a golf
club, to whom he showed the composite sketch.
The latter gave him appellant's name, and he
thought he had the culprit. On September 1 the
Quebec Police Force obtained from the Coroner a
warrant for the arrest of appellant as a witness
under s. 38 of the Coroners' Act (R.S.Q. 1964, c.
29):

38. Previous to or during the inquest, the coroner
shall have full power to order the detention, with or
without a warrant, of any person or witness whom he
may deem necessary, and who, in his opinion, may fail
or refuse to be present at the inquest.

He may require such person or witness to furnish
sufficient bail to ensure his being present at the inquest.

On September 2, at 9 o'clock, officers Lawton
and DeGrice asked appellant to go with them to
provincial police headquarters. When questioned
about his movements on July 11, he did not take
the matter seriously at first. He was right in
thinking there had been a mistake, but was wrong
in assuming that the police would realize it. He
made the error of thinking of the wrong week and
said he had been in Poland Springs that day. A
check revealed immediately that it was on the
preceding Sunday that he had been in Poland
Springs. Right up to the argument in this Court
this mistake, understandable as it was, was relied
on as an element of justification for having refused
to credit appellant's denials. Anyone should be
well aware how easy it is to make an honest error
in a date. Did not DeGrice have to admit at the
trial that he had made one in a report where he
gave August 10 instead of September 10, as the
date of an interview with a witness?

At 11 o'clock, the Quebec Police Force began
treating appellant no longer as a person submitting
to questioning voluntarily, but as a suspect, as an
accused person, under arrest. All his personal
effects, even his belt, were taken from him and he
was handcuffed and placed in a cell after being
refused permission to talk to a lawyer or anyone

Vu certains propos que la victime avait tenus A
son fils aprbs l'agression, I'agent Lefebvre a raison
de croire que l'agresseur est un joueur de golf. II
va donc voir un employ6 d'un club de golf auquel il
montre le portrait robot. Celui-ci lui donne le nom
de l'appelant et il croit tenir le coupable. Le le
septembre, la Stret6 obtient du coroner un mandat
pour l'arrestation de I'appelant comme tbmoin en
vertu de l'art. 38 de la Loi des coroners (S.R.Q.
1964, chap. 29):

38. Le coroner, avant ou pendant l'enqute, a plein
pouvoir d'ordonner la d6tention, avec ou sans mandat,
de toute personne ou de tout t6moin dont il peut avoir
besoin et qui, dans l'opinion du coroner, peut n6gliger ou
refuser d'assister A l'enquate.

II peut exiger de cette personne ou de ce t6moin un
cautionnement suffisant pour assurer sa comparution
lors de l'enquate.

Le 2 septembre A 9 heures, les agents Lawton et
DeGrice invitent I'appelant A aller avec eux aux
quartiers g6n6raux de la Sfiret6. Questionn6 sur
ses all6es et venues du 11 juillet, il ne prend pas
tout d'abord la chose au s6rieux. Il croit avec
raison A une m6prise mais il se figure A tort que les
policiers s'en rendront compte. 11 commet I'erreur
de se tromper de semaine et d6clare avoir 6t6 ce
jour-lA A Poland Springs. Une v6rification r6vble
imm~diatement que c'est le dimanche pr6c6dent
qu'il 6tait a Poland Springs. Jusque devant cette
Cour on invoquera cette erreur, pourtant si com-
pr6hensible, comme un 616ment de justification
pour avoir refus6 d'ajouter foi aux d6n6gations de
l'appelant. On devrait pourtant bien savoir com-
bien il est facile de commettre de bonne foi une
erreur de date. DeGrice n'a-t-il pas dd reconnaitre
A l'enqute qu'il en avait commis une dans un
rapport oil il a donn6 le 10 aofit au lieu du 10
septembre, comme date d'une entrevue avec un
t6moin.

A 11 heures la Sftret6 traite l'appelant non plus
comme une personne qui se soumet volontiers A un
interrogatoire, mais comme un suspect, comme un
pr6venu, en 6tat d'arrestation. On lui enl6ve tous
ses effets personnels et m~me sa ceinture, on lui
passe les menottes et on le met en cellule aprbs lui
avoir refus6 de communiquer avec un avocat ou
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else. It was not until 6 o'clock that he was allowed
to telephone his wife to obtain more specific infor-
mation on his activities of July 11, since she keeps
a diary. She rushed to bring it to police headquar-
ters because she was led to believe that she would
be able to see her husband. This was refused, but
the diary was taken. She was told that there was
complete evidence against her husband, and here I
must quote what she says Sgt. Wilmot told her:

He did say that if Mr. Chartier would only admit it it
could all be cleared up very quickly.

An official line-up report shows that at 4 o'clock
there was a line-up for viewing by the witness
Lemattre. In the list of persons lined up, No. 2 is
described as follows:
[TRANSLATION] 2.-Benny CHARTIER (45 years

old)-suspect being held in a cell.

The following is the account in the report of
what the witness said:
No. 2 looks like the man that I saw hit another man in
St. Lambert on the 11th of July. His height and general
description is the same excepted his bum or rear end is
too big. It's certainly is not any of the other four. The
voice I heard resemble that of No. 1.

It will be noted that the response of the witness
Lemaitre is not an identification; it merely points
out a resemblance while at the same time noting a
dissimilarity.

This line-up, like all the others conducted subse-
quently, took place in specially designed premises.
The witnesses see the individuals lined up through
a special glass which allows them to see those in
the line-up without the latter being able to see or
hear them.

At twenty minutes to eight a second line-up was
conducted where the witness was Ren6 Forget.
The report signed by Sgt. Wilmot states as follows:

[TRANSLATION] He states that none of these
individuals can be Mr. DUMONT's assailant ...

The statement of this last witness is not a failure
to identify, it exonerates appellant. Forget did not
merely say that he could not identify any of the
individuals in the line-up as Dumont's assailant; he

qui que ce soit. Ce n'est qu'A 6 heures qu'on lui
permet de t6l6phoner A son 6pouse pour obtenir des
renseignements plus pr6cis sur ses activit6s du 11
juillet car celle-ci tient un journal. Elle s'empresse
de l'apporter aux quartiers g6n6raux de la police
car on lui a fait croire qu'elle pourra voir son mari.
C'est ce qu'on lui refuse mais on se fait remettre le
journal. On lui dit qu'on a une preuve compl6te
contre son mari et ici il faut citer textuellement ce
qu'elle affirme que le sergent Wilmot lui a dit:
[TRADUCTION] II a bien dit que si M. Chartier voulait
seulement tout avouer, tout pourrait 8tre trbs vite r6gl6.

Un rapport officiel de parade d'identification
fait voir qu'd 4 heures on en avait fait une avec le
t6moin Lemaitre. Dans la liste des personnes ali-
gn6es le numbro 2 est d6crit comme suit:

2.-Benny CHARTIER (45 ans)-suspect d6tenu en
cellule.

Voici maintenant ce que le rapport constate que
le t6moin a d6clar6:
[TRADUCTION] Le no 2 ressemble A l'homme que j'ai vu
frapper un autre homme i St-Lambert, le 11 juillet. Sa
taille et son allure g6n6rale sont les m8mes, mais son
post6rieur est trop gros. Ce n'est certainement aucun des
quatre autres. La voix que j'ai entendue ressemble A
celle du no 1.

On notera que la r6ponse du t6moin Lemaitre
n'est pas une identification, il relbve une ressem-
blance seulement tout en notant une dissimilarit6.

Cette parade d'identification, comme toutes les
autres faites ensuite, a eu lieu dans des locaux
sp6cialement am6nag6s. Les t6moins voient les
personnes alignbes A travers une glace spciale qui
leur permet de les observer sans que celles-ci puis-
sent ni les voir ni les entendre.

A 8 heures moins vingt on fait une seconde
parade oai le t6moin est Ren6 Forget. Le rapport
sign6 par le sergent Wilmot dit:

Il d6clare qu'aucun de ces individus ne peut 8tre
l'agresseur de M. DUMONT ...

La d6claration de ce dernier t6moin n'est pas
une absence d'identification, elle disculpe l'appe-
lant. En effet, Forget ne se borne pas A dire qu'il
ne peut identifier aucune des personnes align6es
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stated positively that none of them could be the
assailant. It was, as he said at the trial only, the
fact that he knew appellant that enabled him to be
so positive. Knowing him from before, he could be
certain that he would have recognized him at the
time of the incident if he had been the assailant.

Despite this appellant was kept in a cell and
questioned on several occasions specifically about
his movements on July 11. He agreed to take a lie
detector test. Sgt. Wilmot, who conducted the test,
entered "guilty knowledge" as the conclusion. This
conclusion appears absurd to me, but the Quebec
Police Force saw it as some confirmation of its
suspicions. The following day appellant finally
signed a statement in which he erroneously said
that after playing golf on July 11 he went home to
change and then went back to pick his wife up at
the golf club between five and five-thirty. At about
three o'clock he was released on his word after a
release order was obtained from the Coroner, in
which the latter stated that he was now satisfied
that [TRANSLATION] "appellant will be present
when the Court has set a date for the inquest".

On September 13, DeGrice prepared a report in
which he stated: [TRANSLATION] "The following
are the reasons we have for believing that Mr.
CHARTIER is our No. 1 suspect".

As in the report of September 16, there is the
statement: [TRANSLATION] "We have four eyewit-
nesses". Concerning the two identification ses-
sions, DeGrice wrote:
[TRANSLATION] ... the witness LEMAITRE looked at
the suspect for three (3) to four (4) minutes without
looking at the other individuals and told us that there
was a great resemblance, but he started to say to me in
English: "I don't want to get involved", and he spoke of
juries in Court ... Therefore the witness LEMAITRE
did not wish to commit himself and be obliged to testify.

The other witness FORGET was not able to identify
the suspect, but we were expecting this.

As to the witness Forget, a comparison with the
official report shows how DeGrice was distorting
his statement before going on to say:

comme l'agresseur de Dumont, il affirme qu'au-
cune d'entre elles ne peut 8tre l'agresseur. Ce qui
lui permet d'8tre si affirmatif c'est qu'il connait
l'appelant comme il l'a d6clar6 au proces seule-
ment. Le connaissant d'avance il pouvait 8tre sfir
qu'il l'aurait reconnu lors de l'incident s'il avait 6t6
l'agresseur.

Malgr6 cela on garde l'appelant en cellule et on
le questionne A plusieurs reprises sp6cialement sur
ses all6es et venues le 11 juillet. II accepte de se
soumettre au d6tecteur de mensonges. Le sergent
Wilmot qui proc6de A l'6preuve inscrit comme
conclusion [TRADUCTION] culpabilit6o. Cette
conclusion me parait absurde, mais la Sfiret6 y voit
une certaine confirmation de ses souppons. Le
lendemain l'appelant finit par signer une d6clara-
tion oA il dit erron6ment qu'aprbs avoir jou6 au
golf le 11 juillet il a 6t6 se changer chez lui pour
ensuite retourner chercher sa femme au club de
golf entre 5 heures et 5 heures trente. Vers 3
heures on le libbre sur parole aprbs avoir obtenu du
Coroner un ordre de lib6ration o6 ce dernier se
d6clare maintenant satisfait que al'appelant sera
pr6sent lorsque la Cour aura fix6 une date pour
l'enquates).

Le 13 septembre, DeGrice fait un rapport oa il
dit: uVoici les raisons qui nous portent A croire que
M. CHARTIER est notre suspect numbro I,.

Comme dans le rapport du 16 septembre on lit:
(Nous avons quatre t6moins oculaires>. Au sujet
des deux s6ances d'identifications, il 6crit:

... le t6moin LEMAITRE a regard6 notre suspect
pendant trois (3) A quatre (4) minutes sans regarder les
autres personnes et il nous dit que 9a ressemblait beau-
coup A 9a, mais il a commenc6 A me dire en anglais:
[TRADUCTION] (Je ne veux pas m'en miler.> et il parlait
de jur6s A la Cour etc . . .. Donc, notre t6moin LEMAI-
TRE ne voulait pas se compromettre pour 8tre oblig6 de
t6moigner.

L'autre t6moin FORGET n'a pas pu identifier notre
suspect, mais on si attendait A 9a.

Quant au t6moin Forget, il suffit de comparer
avec le rapport officiel pour constater comment
DeGrice d6forme sa d6claration avant d'en venir A
dire:
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[TRANSLATION] We had a photograph taken of the
line-up and the only chance we have left is to try to have
them identified by our two (2) best witnesses in Nassau,
Mr. and Mrs. HOLLAND.

Sgt. Wilmot therefore went to Nassau with
photographs. Some were of line-ups, others were
the kind used by the criminal identity service. He
obtained a statement from Mr. Holland which
reads in part as follows:

After having examined the four group photographs,
either individual No 2 or No 4 in photo no 3 resemble
the man and from the 9 photographs of individual I
picked two of the same man one without and one with
glasses.

I am reasonably sure and that if I saw this man again
in person I would recognize him immediately,.. .

From Mrs. Holland Sgt. Wilmot obtained a
statement in which she said:

I Mrs Loyd George Holland, Nassau Bahamas, do
solemnly declare that from the nine individual photos
you show me there is just one photo that resembles the
man that I saw hit the driver of the green Cadillac in St.
Lambert on July 11th 1965 (Photo de B).

Of the group photos that you show me there is just
photo no 3 and individuals no 1 and no 2 that resemble
the man that struck the other.

If I was to see this man again in person I might be
able to identify him.

The Coroner's inquest was scheduled for Octo-
ber 21. The Hollands were brought back from
Nassau. Cpl. Lefebvre prepared what he called a
"brief" for the Crown Attorney. In it he gave the
names of the six eyewitnesses, including Ernest
Turgeon and Steven Livie. Concerning Ren6
Forget, all he said was:

[TRANSLATION] Is apparently an eyewitness of the
incident. However, the details he gave and the descrip-
tion of the individual's car do not coincide with those
given by the other witnesses. He is thus a second-rate
witness.

It will be recalled that this witness knew appel-
lant and stated on September 2 that the latter
could not be the assailant. The other witness who
knew appellant, although the Quebec Police Force

Nous avons fait photographier le line up et la seule
chance qui nous reste est de tenter de les faire identifier
par nos deux (2) meilleurs t6moins A Nassau, M. et Mme
HOLLAND.

Le sergent Wilmot est donc a116 A Nassau avec
des photographies. Quelques-unes 6taient celles de
groupes align6s, d'autres 6taient du type de celles
du service d'identit6 judiciaire. De monsieur Hol-
land il obtient une d6claration o6 l'on lit:

[TRADUCTION] Aprbs avoir examin6 les quatre photo-
graphies de groupes, les no 2 et no 4 de la photo no 3
ressemblent A l'homme en question et parmi les 9 photo-
graphies individuelles j'ai choisi deux fois le mime
homme, portant des lunettes sur l'une et n'en portant
pas sur l'autre.

Je suis assez certain que, si je revoyais l'homme en
personne, je le reconnaltrais tout de suite, . . .

De madame Holland le sergent Wilmot obtient
une d6claration oil elle dit:

[TRADUCTION] Je, soussign&e, Mme Lloyd George
Holland, de Nassau aux Bahamas, d6clare solennelle-
ment que des neuf photographies individuelles que vous
m'avez montr6es, une seule ressemble A l'homme que j'ai
vu frapper le conducteur d'une Cadillac verte a St-Lam-
bert, le 11 juillet 1965 (photo de B).

Sur les photos de groupes que vous m'avez montr6es
seuls le no 1 et le no 2 de la photo no 3 ressemblent A
l'homme qui a frapp6 l'autre.

Si je revoyais cet homme en personne, je serais peut-
8tre capable de l'identifier.

L'enquete du coroner est fix6e au 21 octobre.
On a fait venir les 6poux Holland de Nassau. Le
caporal Lefebvre a pr6par6 ce qu'il appelle un bref
("brief") pour l'avocat du minist~re public. Il y
nomme les six t6moins oculaires y compris Ernest
Turgeon et Steven Livie. Au sujet de Ren6 Forget
tout ce qu'il dit c'est:

Serait un t6moin oculaire de l'incident. Par contre les
d6tails qu'il fournit ainsi que la description de l'auto de
l'individu ne concordent pas avec ceux donn6s par les
autres t6moins. Il est donc un t6moin de second ordre.

On se rappellera que c'est un t6moin qui connait
l'appelant et qui a d6clar6 le 2 septembre, que ce
dernier ne pouvait pas 8tre l'agresseur. L'autre
t6moin qui connait l'appelant, mais la Sfiret6 ne le
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did not yet know this, was Steven Livie. The
"brief' contains the following concerning him:

[TRANSLATION] Boy of 12, also an eyewitness; he was
on Victoria Street on July 11, 1965 when he noticed two
(2) parked cars and a man hitting another man who was
seated in one car. He provided a description of both the
car and the assailant.

The inquest was to take place in the afternoon
but appellant and all the eyewitnesses other than
Ren6 Forget were summoned so that a line-up
could be conducted. Much was made of the fact
that when he saw appellant go by, Mr. Holland
apparently said to the police: "Here's your man".
This might have meant that here was the assailant,
but in itself it merely signified that the man was
their suspect. It must not be forgotten that one of
them had gone to show him photographs of line-
ups, indicating that they had already laid their
hands on someone they wished to identify. In the
official report of the line-up, Mr. Holland's state-
ment reads as follows:

. . . "It is the 3rd man from the right, that's the man no
3, that I saw standing the side the Cadillac in St.
Lambert the 1th of July 1965, I recognize him by his
posture, build, facial features, stomach, etc. but the only
thing that is different is that his hair was grey at the
time at the incident."

Mrs. Holland's statement:
"The no 3 man strikes me has the man, he resembles

the man that I saw strike the other on the 11th of July
1965, this my reaction from his height, build, etc. as far
as I can remember."

Steven Livie's statement:
"I don't see the man there, the only one that I

recognize is No. 3, Mr. CHARTIER who is friend of
my father."

A. C. Lemaitre's statement:
"Number 3 resembles the closest, it could be him but

I cannot say positively."

Ernest Turgeon's statement:
[TRANSLATION] He cannot identify anyone.

It will be seen that there was no identification.
The Hollands merely pointed out a resemblance,
but with one difference noted by the husband:

sait pas encore, c'est Steven Livie. A son sujet le
abref* dit notamment:

Gargon de 12 ans, aussi t6moin oculaire, il 6tait sur la
rue Victoria le 11 juillet 1965 quand il remarqua deux
(2) autos stationn6es et qu'un homme frappait un autre
homme assis dans une auto. II fournit une description et
de l'auto et de l'agresseur.

L'enquite doit avoir lieu l'aprbs-midi mais on a
convoqu6 l'appelant ainsi que tous les t6moins
oculaires autres que Ren6 Forget, en vue de proc6-
der A une parade d'identification. On fait grand
cas de ce qu'en voyant passer I'appelant, monsieur
Holland aurait dit aux policiers [TRADUCTION]
evoilA votre hommes. Cela pouvait vouloir dire que
c'est l'agresseur mais, en soi, signifie seulement
qu'il s'agit de leur suspect. N'oublions pas que l'un
d'eux est all6 lui montrer des photographies de
groupes alignbs, ce qui impliquait qu'ils avaient
d6jA mis la main sur quelqu'un qu'ils voulaient
identifier. Au rapport officiel de la parade d'ali-
gnement la d6claration de monsieur Holland se lit
comme suit:
[TRADUCTION] ... oC'est le troisibme en partant de la
droite, le num6ro 3, que j'ai vu debout pris de la
Cadillac A St-Lambert le 11 juillet 1965, je le reconnais
A son allure, A sa carrure, A ses traits, A son ventre, etc.
La seule chose qui diffbre c'est qu'il avait les cheveux
gris au moment de l'incident.)

D6claration de madame Holland:

[TRADUCTION] ((Le no 3 me semble 8tre I'homme en
question, il ressemble A I'homme que j'ai vu frapper un
autre le 11 juillet 1965, d'aprbs sa taille, sa carrure, etc.,
pour autant que je me souvienne.o

D6claration de Steven Livie:
[TRADUCTION] (tJe ne le vois pas ici, le seul que je

reconnais, c'est le no 3, M. CHARTIER qui est un ami
de mon pbre>.

D6claration de A.C. Lemaitre:
[TRADUCTION] (Le num6ro 3 est celui qui lui ressem-

ble le plus, ce pourrait 8tre lui, mais je ne peux l'affir-
mer avec certitudej)

Dclaration de Ernest Turgeon:
II ne peut pas identifier personne.

On voit qu'il n'y a pas eu d'identification. Les
6poux Holland n'ont relev6 qu'une ressemblance
mais avec une diff6rence not6e par le mari: Char-
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unlike the assailant in the incident, Chartier did
not have grey hair.

Given this, how was a verdict of criminal liabili-
ty obtained against appellant? Here is how it
happened. First of all, the witnesses who might
have said that appellant could not have been the
assailant were not called. Of the six eyewitnesses,
only the Hollands were called upon to testify.
Steven Livie's mother received a telephone call
from Cpl. Lefebvre telling her that her son's pres-
ence would not be required. The Hollands refused
to identify appellant before the Coroner. Mr. Hol-
land said:
I seen an identical man but the hair was not grey, that's
why I don't swear that is the man.

He added:
The only doubt I have about the man I must explain
that I am definite that the man had grey hair on the side
of his head; I am definite about that; that man this
morning did not have that; I pointed him out immediate-
ly and I think I said to the Officer: "Wait a minute, the
chap should have grey hair" I think I made that point
clear.

His wife went further. When she was asked
whether she had seen the assaillant since the inci-
dent, she said "no", even when she was reminded
of the morning's identification session:

Q. Have you since the incident had the occasion to
see the man?

A. No, sir.

Q. That you saw that day fight with the man in the
car?

A. No, sir.

Q. Never?
A. No, sir.

Q. Have you been called by the police in a line-up to
identify that man?

A. Yes.

Q. When was it?
A. This morning.

Her last answer in examination-in-chief was:
I am positive of that: he was a dark haired man going
grey like a fifty year old man starting to get grey.

tier n'a pas les cheveux gris qu'avait I'agresseur
lors de l'incident.

Comment avec cela a-t-on pu obtenir un verdict
de responsabilit6 criminelle contre l'appelant?
C'est ce que l'on va voir. Tout d'abord on n'a pas
fait entendre les t6moins qui auraient dit que
l'appelant ne pouvait etre l'agresseur. Des six
t6moins oculaires seuls les 6poux Holland ont 6t6
appel6s A t6moigner. La mere de Steven Livie a
requ du caporal Lefebvre un appel t616phonique
disant que la pr6sence de son fils ne serait pas
requise. Devant le coroner les 6poux Holland refu-
sent d'identifier l'appelant. Le mari dit:
[TRADUCTION] J'ai vu un homme pareil, mais il n'avait
pas les cheveux gris, c'est pourquoi je ne jure pas que
c'est lui.

II ajoute:
[TRADUCTION] Le seul doute que j'ai au sujet de cet
homme, je dois expliquer que je suis certain que
l'homme en question avait les cheveux gris sur le c6t6; je
suis certain de cela; I'homme ce matin n'avait pas les
cheveux gris; j'ai remarqu6 cela tout de suite et je pense
avoir dit au policier: <<Attendez un peu, le type devrait
avoir les cheveux gris.> Je pense lui avoir expliqu6 cela
clairement.

L'6pouse va plus loin. Quand on lui demande si
elle a vu l'agresseur depuis l'incident, elle dit:
anons m~me quand on lui rappelle la s6ance d'iden-
tification du matin:

[TRADUCTION] Q. Avez-vous eu l'occasion de voir
l'homme en question depuis l'incident?

R. Non, monsieur.

Q. Celui que vous avez vu frapper un conducteur?

R. Non, monsieur.

Q. Jamais?
R. Non, monsieur.

Q. Avez-vous 6t6 convoqu6e par la police A une
parade d'identification pour I'identifier?

R. Oui.

Q. Quand?
R. Ce matin.

Sa dernibre r6ponse A l'examen en chef c'est:
[TRADUCTION] Je suis certaine d'une chose: il avait les
cheveux fonc6s tournant au gris, comme un homme de
cinquante ans qui commence A grisonner.
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No other witnesses were called to identify the
suspect. How after this could the jury be persuad-
ed to return a verdict of criminal liability against
appellant? It is very simple. Camil DeGrice and
Frank Wilmot testified. The former said, in
particular:

[TRANSLATION] EXAMINED BY THE CORONER

Q. Did you notice his physique, the colour of his hair,
his complexion?

A. He had greying hair.

Q. And when was it that you saw this, the 11th or
12th?

A. September 2.

Q. September 2?
A. Yes.

EXAMINED BY MR. ANDRt CHALOUX:

Q. Could he have had red or brown hair at that time?

A. No, sir.

Q. Are you positive of that?
A. He had greying hair, fairly greying.

Q.
A.

Q.
A.

EXAMINED BY THE CORONER:

Have you seen him since?
I saw him here today.
Did you notice the colour of his hair?
It is darker.

After this Sgt. Frank Wilmot said in reply to
questions by Mr. Andr6 Chaloux of the Crown
Attorney's office:

[TRANSLATION] Q. Now, to your knowledge, did you
notice during the questioning whether this person
whom you were questioning had red or black or
whatever colour hair?

A. It was certainly grey, rather like the colour .. . not
quite as white as that of Mr. Corriveau, somewhat
blacker but .. . I was very suprised today when I
saw Mr. Chartier-he no longer has grey hair.

Q. You noticed today that Mr. Chartier did not today
have the same colour hair he had when you ques-
tioned him?

A. Yes, that's right.

The Coroner refused to hear witnesses appellant
wished to call in his defence. These witnesses were
people with whom appellant had played golf on the

Aucun autre t6moin n'est entendu pour identi-
fier le suspect. Comment aprbs cela a-t-on pu
persuader les jur6s de rendre un verdict de respon-
sabilit6 criminelle contre I'appelant? C'est bien
simple. Camil DeGrice et Frank Wilmot sont
venus t6moigner et ont dit notamment, le premier:

INTERROGt PAR LE CORONER:

Q. Avez-vous remarqu6 son physique, la couleur de
ses cheveux, son teint?

R. 11 avait les cheveux grisonnants.

Q. Et cela c'est A quel moment que vous avez vu cela,
le 11 ou le 12?

R. Le 2 septembre.

Q. Le 2 septembre?
R. Oui.

INTERROGt PAR Me ANDRt CHALOUX

Q. Est-ce qu'A cette date il pouvait avoir les cheveux
rouges ou bruns?

R. Non, monsieur.

Q. Etes-vous positif de cela?
R. 11 avait les cheveux grisonnants, assez grisonnants.

INTERROGt PAR LE CORONER:

Q. L'avez-vous revu depuis?
R. Je l'ai revu ici aujourd'hui.
Q. Avez-vous remarqu6 sa couleur de cheveux?
R. Ils sont plus fonc6s.

Aprbs cela le sergent Frank Wilmot est venu
dire en r6ponse A des questions de maitre Andr6
Chaloux du ministbre public:

Q. Maintenant, A votre connaissance, avez-vous
remarqu6 lors de l'interrogatoire si la personne en
question que vous interrogiez avait les cheveux
rouges, noirs ou de quelle couleur?

R. C'6tait certainement de couleur grise, plut6t
comme la couleur ... pas tout A fait aussi blanc
que ceux de Me Corriveau, un peu plus noirs mais
... j'ai 6t6 trbs surpris aujourd'hui quand j'ai vu
M. Chartier, il n'a plus les cheveux gris.

Q. Vous avez remarqu6 aujourd'hui que M. Chartier
n'avait pas aujourd'hui les cheveux de la couleur
qu'il avait quand vous l'avez interrog6?

R. Oui, c'est cela.

Le coroner a refus6 d'entendre les t6moins A
d6charge que lui proposait l'appelant. Ces t6moins
6taient des personnes avec lesquelles l'appelant

491[ 1979] 2 R.C.S. CHARTIER C. PROC. GtN. (QUt.) Le Juge Pigeon



492 CHARTIER V. ATT. GEN. (QUE.) Pigeon J. [1979] 2 S.C.R.

day of the incident and who were prepared to state
that he had not left the course until 6:30. The
police had had the opportunity of questioning
them.

Appellant then testified. He said, of course, that
he had been in no way involved in the incident and
stated that he had been at the golf course until
about 6:30 on July 11. Suddenly he was questioned
by one of the jurors as follows:

JUROR NUMBER 1:

Q. The day of the accident, July 1Ith, do you remem-
ber if you took any alcoholic beverages?

A. I don't drink.
Q. In the parade with the policeman; do you remem-

ber if you were identified?
A. They told me every time that I was.

Q.
A.

Have you changed the color of your hair recently?
No, sir.

Q. It's the same as it was then?

A. Yes.

BY THE ATTORNEY FOR THE CROWN:

Q. Can you swear that Mr. Chartier?
A. Yes.
Q. Are you left handed or right handed?
A. Right handed, I write with the right hand, I do

everything with the right hand, I threw ball with
my right hand ...

Q. Do you play golf with your right hand?
A. Yes.

Immediately following the verdict the Coroner
issued a warrant for appellant's arrest, as provided
under s. 462 of the Criminal Code. A charge of
manslaughter was laid before a judge of the Ses-
sions of the Peace. Appellant appeared and opted
for a preliminary inquiry, which was scheduled for
October 29. Having been granted bail he hastened
to have his hair examined by an expert.

The media gave the case a great deal of publici-
ty. It was then that, learning by this means that an
innocent person had been charged, someone who
knew the identity of the real culprit gave this
information to the St. Lambert Chief of Police.
The latter was able to verify this information with

avait jou6 au golf le jour de l'incident et qui
6taient prtes A affirmer qu'il n'avait pas quitt6 le
terrain avant 6 heures et demie. Les policiers
avaient eu l'occasion de les questionner.

L'appelant a ensuite t6moign6. Evidemment il a
d6clar6 n'avoir aucunement particip6 A l'incident
et affirm6 qu'il avait 6t au terrain de golf jusque
vers 6 heures et demie le 11 juillet. Tout A coup il
est questionn6 par un des jurbs comme suit:

[TRADUCTION] LE JURE NUMERO 1
Q. Le jour de l'accident, le 11 juillet, vous souvenez-

vous, si vous avez pris de la boisson alcoolique?
R. Je ne bois pas.

Q. Pendant la parade, avec le policier, vous souvenez-
vous si vous avez 6t6 identifi?

R. Ils m'ont dit d chaque fois que je l'avais 6t6.

Q.
R.

Vous 8tes-vous teint les cheveux r6cemment?
Non, monsieur.

Q. Vos cheveux sont de la mEme couleur qu'ils 6taient
ce jour-IA?

R. Oui.

LE SUBSTITUT

Q. Pouvez-vous jurer cela, M. Chartier?
R. Oui.

Q.
R.

Etes-vous gaucher ou droitier?
Droitier, j'6cris de la main droite, je fais tout de la
main droite, je lance la balle de la main droite ...

Q. Jouez-vous au golf de la main droite?
R. Oui.

A la suite du verdict le coroner a imm6diate-
ment 6mis un mandat d'arrestation contre l'appe-
lant, comme le pr6voit I'art. 462 du Code criminel.
Une accusation d'homicide involontaire coupable a
6t6 port6e devant un juge des Sessions de la Paix.
L'appelant a comparu et opt6 pour une enquate
prbliminaire qui a 6t6 fix6e au 29 octobre. Admis A
caution il s'empressa de faire faire une expertise
sur ses cheveux.

Les media d'information donn6rent A l'affaire
une grande publicit6. C'est alors qu'en apprenant
ainsi l'inculpation d'un innocent, une personne, qui
connaissant l'identit6 du vrai coupable, donna le
renseignement au chef de police de St-Lambert.
Celui-ci fut en mesure de v6rifier le renseignement
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other persons who had also remained silent up to
that time. Promptly, on Monday morning, October
25, he informed the Quebec Police Force of the
need to reopen the investigation.

The day after the verdict, the Quebec Police
Force requested an expert opinion to determine
whether appelant had dyed hair, since otherwise it
was obviously impossible for it to have ceased
being grey at the temples between September 21
and October 21. Appellant immediately agreed
willingly to what was being requested of him and
samples of his hair were taken to be examined by
an expert at the Quebec government forensic
laboratory. The expert report dated November 2 is
conclusive: no trace of dye.

In the meantime the true culprit had been
arrested and had confessed. However, the Crown
was unwilling to withdraw the charge against
appellant on the day set for the preliminary inqui-
ry and insisted that this be adjourned until
November 5. On that date, the true culprit having
been charged, the charge against appellant was
withdrawn.

The question now is on what basis could the trial
judge dismiss the claim when faced with these
facts that are practically all established by undis-
puted documents. Counsel for the Attorney Gener-
al relies on our rule against interference with
concurrent findings. But this rule admits of certain
exceptions, particularly where the courts below
have misapprehended or overlooked material evi-
dence. Here it must be noted that, out of all the
evidence, the trial judge mentioned only the depo-
sitions of the provincial police officers. He did not
say a word of the baldness of the true assailant,
which was observed by four eyewitnesses, and
which the Quebec Police Force did not take into
account in preparing the composite sketch. On the
contrary, he wrote:

[TRANSLATION] ... Sketches of the assailant were pre-
pared with the help of the description supplied by the
eyewitnesses ...

Similarly, the trial judge did not make any
mention at all of the erroneous testimony of two
provincial police officers at the Coroner's inquest.

auprbs d'autres personnes qui avaient 6galement
gard6 le silence jusque 1A. Dbs le lundi matin 25
octobre il informait la Sfiret6 de la n6cessit6 de
rouvrir l'enqudte.

Au lendemain du verdict, la Stiret6 avait vu A
faire faire une expertise pour d6terminer si l'appe-
lant avait les cheveux teints puisque, sans cela, il
6tait 6videmment impossible qu'ils aient cess6
d'8tre gris sur les tempes entre le 21 septembre et
le 21 octobre. L'appelant s'6tait soumis de bonne
grice A ce qu'on lui demandait et des cheveux
avaient 6t6 pr6lev6s pour examen par un expert du
laboratoire m6dico-16gal du gouvernement du
Qu6bec. Le rapport de l'expertise en date du 2
novembre est concluant: aucune trace de teinture.

Entre temps le vrai coupable avait 6t6 arrt6 et
avait fait des aveux. Cependant, le ministbre public
ne voulut pas retirer la plainte contre l'appelant au
jour fix6 pour l'enqu8te prbliminaire et insista pour
qu'elle filt ajournbe au 5 novembre. A cette date,
le vrai coupable ayant 6t6 inculp6, la plainte contre
l'appelant fut retir6e.

II faut maintenant se demander comment devant
ces faits qui sont pratiquement tous 6tablis par des
documents incontest6s, le juge du proc6s a pu
conclure au rejet de la poursuite. L'avocat du
Procureur g6n6ral n'a pas manqu6 d'invoquer
notre r6gle de ne pas intervenir A l'encontre de
conclusions concordantes des tribunaux d'instance
inf6rieure. Mais cette r6gle admet certaines excep-
tions, notamment dans le cas oai les premiers juges
se sont mbpris sur une preuve importante ou l'ont
m6connue. Ici il faut bien constater que, de toute
la preuve, le juge du procks n'a retenu que les
affirmations des agents de la Sfiret6. De la calvitie
du v6ritable agresseur observ6e par quatre t6moins
oculaires et dont la Sfiret6 n'a pas tenu compte
dans la confection du portrait robot, il ne dit pas
un mot. Au contraire, il 6crit:
. . . On a fait confectionner des portraits de l'agresseur
avec l'aide de la description fournie par les t6moins
oculaires....

De mime le premier juge passe compl6tement
sous silence les t6moignages erron6s de deux
agents de la Sfiret6 A l'enqu8te du coroner. Quant
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Regarding the outcome of the line-ups, he was
completely mistaken. After quoting what the wit-
nesses Holland and Lemaitre had said, he wrote:

[TRANSLATION] ... Four line-ups were conducted
during which plaintiff was positively recognized by at
least one witness (Holland) and with a few minor reser-
vations by two others (Mrs. Holland and Lemaitre).

Appellant was not "positively recognized" by
the witness Holland (the husband), since the latter
said:
... I recognize him by his posture, build, facial features,
stomach, etc., but the only thing that is different is that
his hair was grey at the time of the incident.

In order for this statement to be an identifica-
tion it would have been necessary to establish that
appellant had grey hair at the time of the incident,
otherwise the witness Holland was not identifying
appellant but rather exonerating him. Regardless
of the number of similar characteristics, if there is
one dissimilar feature there is no identification.
According to the witness Holland, appellant did
not have the assailant's grey hair. This witness
therefore did not identify him; he merely noted a
resemblance. The same must be said of Mrs. Hol-
land's statement. Similarly, Lemaitre's statement
at the line-up during the morning of October 21
revealed only a resemblance, to which he added
"but I cannot say positively". The judge himself
quoted these words spoken by Lemaitre, but he
misapprehended their significance. He made an
even more serious error when saying later on:

[TRANSLATION] The other two witnesses, Livie and
Turgeon, cannot identify anyone.

As far as Livie is concerned this statement is
entirely incorrect; this witness identified appellant,
but stated that he was not the assailant. He was
not therefore a "negative witness", as the trial
judge stated later when saying, before concluding:

[TRANSLATION] Plaintiff criticizes the Coroner for
not having heard at the inquest all the witnesses who
had some knowledge of the matter. In particular, plain-
tiff blames the officers, the Crown Attorney and the

au r6sultat des parades d'identification, il se
mbprend compltement aprbs avoir cit6 au texte ce
que les t6moins Holland et Lemaitre ont dit. En
effet, il 6crit:
... On a proc6d6 A quatre parades d'identification au
cours desquelles le demandeur a 6t6 reconnu positive-
ment par au moins un tbmoin (Holland) et avec quel-
ques 16gbres restrictions par deux autres (M"'" Holland
et Lemaitre).

L'appelant n'a pas 6t6 ((reconnu positivements
par le t6moin Holland (le mari) car celui-ci a dit:

[TRADUCTION] ... je le reconnais A son allure, A sa
carrure, A ses traits, A son ventre, etc. La seule chose qui
diffbre c'est qu'il avait les cheveux gris au moment de
l'incident.

Pour que cette d6claration soit une identification
il fallait qu'il ffit 6tabli que l'appelant avait les
cheveux gris lors de l'incident, sans cela le t6moin
Holland n'identifiait pas l'appelant, il le disculpait.
En effet, peu importe le nombre de traits de
similitude, s'il y a un seul trait de dissimilitude il
n'y a pas d'identification. Ici, au dire du t6moin
Holland, I'appelant n'avait pas les cheveux gris de
l'agresseur. Ce t6moin ne l'identifiait donc pas: il
ne relevait qu'une ressemblance. II faut en dire
autant de la d6claration de madame Holland. De
m8me la d6claration de Lemaitre lors de la parade
d'identification faite dans la matin6e du 21 octo-
bre, ne relevait qu'une ressemblance et ajoutait
[TRADUCTION] ((mais je ne peux l'affirmer avec
certitude). Ces paroles de Lemaitre, le juge les a
d'ailleurs lui-m8me cit6es, il se m6prend donc sur
leur port6e. 11 commet une erreur encore plus
grave lorsqu'il 6crit plus loin:

Les deux autres t6moins, Livie et Turgeon, ne peuvent
identifier personne.

En ce qui concerne Livie cette affirmation est
tout A fait inexacte: ce t6moin a identifi6 l'appe-
lant, mais en d6clarant qu'il n'6tait pas l'agresseur.
Ce n'6tait donc pas un ((t6moin n6gatifD comme le
premier juge l'affirme plus loin en disant avant de
conclure:

La demande fait grief au coroner de ne pas avoir fait
entendre A l'enquate tous les t6moins qui avaient eu une
certaine connaissance de l'affaire. Particulibrement, le
demandeur reproche aux agents, au procureur de la
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officers, for not having called the witnesses Livie, Forget
and Turgeon, who were unable to positively identify
plaintiff.

Is there fault in the circumstances in having failed to
call negative witnesses who would not have been able to
enlighten the jurors in any way? The Court is not
prepared to say so. This is surely not an illegality nor
even an irregularity. For the witness Chartier this was
neither the time nor the place to present a defence.
However, even if one were to consider this procedure
abnormal, it would have been necessary to establish that
plaintiff had been harmed thereby, and in order to do so,
to show that the jury's verdict might have been differ-
ent. There is nothing to indicate, of course, that even in
this case the jurors would not have accepted only the
version of the positive witnesses. Moreover, in addition
to this identification evidence, there was also circum-
stantial evidence which could reasonably have been
relied upon.

This reasoning appears to me entirely erroneous.
How can it be thought that the jurors would not
have been enlightened if the witnesses Forget and
Livie had both said: "I know Benny Chartier and
he is not Wilfrid Dumont's assailant"? How could
the Hollands be considered "positive witnesses"
without the erroneous testimony of the two Quebec
Police Force officers who swore that on that day
Chartier's hair was darker than when they arrest-
ed and questioned him on September 2? This was
tantamount to falsely accusing appellant of having
dyed his hair to avoid being recognized, as appears
from a juror's questions. Since this is a matter of
assessing the effect of testimony on the Coroner's
jury, I will take the liberty of quoting the title and
the opening sentence of a report of the inquest by a
newspaper reporter which is an exhibit in the case:

[TRANSLATION] THE MAN WHO HAS CHANGED
HIS HAIR COLOUR AND DENIES EVERYTHING
... WAS HE THE ONE WHO KILLED ANOTHER
UNKNOWN DRIVER WITH A PUNCH?

Despite the fact that his hair was not the same colour
as at the time of his arrest, a Coroner's jury unanimous-
ly held Bernard Chartier, 46 years old, of 775 Queen
Blvd. in St. Lambert, criminally liable for the death of
Mr. Wilfrid Dumont, aged 50, of 52 Montrose Street, in
the same area.

As for "circumstantial evidence", there is abso-
lutely nothing in the record to support the trial

Couronne et aux agents de ne pas avoir fait comparaitre
les t6moins Livie, Forget et Turgeon qui ont 6t6 incapa-
bles d'identifier le demandeur d'une fagon positive.

Est-ce une faute dans les circonstances d'avoir omis
d'entendre des t6moins n6gatifs qui n'auraient d'aucune
fagon pu 6clairer les jurbs? La Cour n'est pas prete A
l'admettre. Ce n'est stirement pas une ill6galit6 ni mime
une irr6gularit6. Ce n'6tait pour le t6moin Chartier, ni le
temps, ni le lieu de faire une d6fense. Mais, mime si l'on
veut consid6rer cette proc6dure comme anormale, il
aurait fallu 6tablir que le demandeur en a t6 16s6 et,
pour ce faire, d6montrer que le verdict du jury eft pu
etre different. Rien ne nous dit 6videmment que les
jur6s, mime dans ce cas, n'auraient pas uniquement
retenu la version des t6moins positifs. D'ailleurs, A part
cette preuve d'identification, il y avait en plus une
preuve de circonstances A laquelle l'on pouvait raisonna-
blement s'arr8ter.

Ce raisonnement me parait entibrement erron6.
Comment peut-on penser qu'on n'aurait pas
6clair6 les jur6s si les t6moins Forget et Livie
6taient tous deux venus dire: (Je connais Benny
Chartier et ce n'est pas lui l'agresseur de Wilfrid
Dumont). Comment peut-on tenir les 6poux Hol-
land pour des ((t6moins positifs> sans le t6moignage
erron6 des deux agents de la Stiret6 qui sont venus
jurer que ce jour-lA Chartier avait les cheveux plus
fonc6s que lorsqu'ils l'avaient arrAt6 et interrog6 le
2 septembre? Ce t6moignage 6quivalait A accuser
faussement l'appelant de s'8tre teint les cheveux
pour 6viter d'etre reconnu, les questions posses par
un jur6 le d6montrent. Comme il s'agit ici d'appr6-
cier l'effet des t6moignages sur le jury du coroner,
je me permets de citer le titre et la premibre phrase
du compte-rendu d'un journaliste que l'on trouve
au dossier:
CET HOMME QUI A CHANGE SA TEINTE DE
CHEVEUX ET QUI NIE TOUT ... EST-IL CELUT
QUI AURAIT TUE UN AUTRE CHAUFFEUR
INCONNU D'UN COUP DE POING?

Malgr6 le fait qu'il n'avait pas les cheveux de la mime
couleur qu'au moment de son arrestation un jury du
coroner a 6t6 unanime A tenir Bernard Chartier, 46 ans,
du 775 Boul. Queen, A St-Lambert, criminellement res-
ponsable de la mort de M. Wilfrid Dumont, 50 ans, du
52 rue Montrose, au m8me endroit.

Quant A une spreuve de circonstancess il n'y a
absolument rien dans la preuve pour 6tayer l'affir-
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judge's statement. Since his findings were on
whole endorsed by the Court of Appeal, I do
find it necessary to analyse the reasons for
confirmatory judgment.

the
not
the

Having examined the entire record, I shall now
consider whether the evidence shows that some
members of the Quebec Police Force in the
performance of their duties committed acts of
fault towards the appellant for which the Attorney
General must answer. I should add that in this
analysis I will consider only facts established
beyond dispute and, mostly, by documentary evi-
dence. No issue of credibility arises on any ma-
terial particular.

In this Court as in the courts below, much was
made of the fact that twenty points of similarity
were noted between appellant and the assailant
described by the witnesses. I shall refrain from
discussing the table where this analysis was made
and showing all its weaknesses and uncertainties. I
shall simply say, to mention only a few of the
famous points of similarity, that in and around
Montreal there must be a great many golfers who
speak English and have military service records.
There is justification for noting all such character-
istics when looking for a suspect, but it is much
more important to look for what may be
distinctive.

I will not go so far as to say that the officers
were not justified in asking Chartier to undergo
voluntary questioning. However, I do not think
that they were justified in placing him under arrest
and holding him in a cell for some thirty hours.

The Quebec Police Force relied on the Coroner's
warrant, but it should be noted that this warrant
was to hold Chartier as a witness, not as a suspect.
In actual fact it was as a suspect and not as a
witness that the officers meant to hold him, and it
was also as a suspect that they did hold him, as
appears from their own documents. Since the
Coroner did not testify, it must be presumed that
the officers informed him properly, and that conse-
quently the warrant was issued so that Chartier
could be arrested as a suspect, not as a witness. In

mation du premier juge. Ses conclusions ayant 6t6
en substance endoss6es par la Cour d'appel, il ne
me parait pas n6cessaire d'analyser les motifs de
l'arrt confirmatif.

Ayant 6tudi6 tout le dossier, je vais donc main-
tenant rechercher si la preuve d6montre que des
membres de la Sfiret6 ont, dans l'ex6cution de
leurs fonctions, commis envers l'appelant des
fautes dont le Procureur g6n6ral doit r6pondre. Je
dois ajouter que dans cette recherche je ne retiens
que des faits 6tablis sans conteste et gbnbralement
par preuve documentaire. Aucune question de cr&
dibilit6 ne se soulkve sur un aspect essentiel.

Devant cette Cour comme devant les tribunaux
d'instance inf6rieure on a fait grand 6tat de ce que
l'on aurait relev6 entre l'appelant et l'agresseur
d6crit par les t6moins vingt points de similitude. Je
me dispenserai d'analyser le tableau oA l'on a fait
ce relev6 et d'en montrer toutes les faiblesses et
incertitudes. Je me contenterai de dire, en ne
mentionnant que quelques-uns des fameux points
de similitude que, dans la r6gion de Montr6al, les
joueurs de golf qui parlent anglais et qui ont des
6tats de service militaire, sont certainement nom-
breux. On a raison de noter toutes ces indications
dans la recherche d'un suspect mais il est bien plus
important de s'attacher A ce qui peut 8tre
distinctif.

Je n'irai pas jusqu'A dire que les agents n'6taient
pas justifiables d'inviter Chartier A se soumettre a
un interrogatoire volontaire. Cependant je ne crois
pas qu"ils 6taient justifiables de le mettre en 6tat
d'arrestation et de le d6tenir en cellule pendant
une trentaine d'heures.

La Sfiret6 invoque le mandat du coroner, mais il
faut bien noter que ce mandat est de d6tenir
Chartier comme t6moin, non comme suspect. En
r6alit6, c'est comme suspect et non comme t6moin
que les agents entendaient le d6tenir et c'est 6gale-
ment comme suspect qu'ils l'ont d6tenu, leurs pro-
pres documents en font foi. Le coroner n'ayant pas
t6moign6 il faut pr6sumer qu'ils l'ont bien rensei-
gn6 et que par cons6quent le mandat a 6t6 d6livr6
en vue de mettre Chartier en 6tat d'arrestation
comme suspect, non comme t6moin. A mon avis, la
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my opinion, the issuance of such a warrant by the
Coroner for this purpose constituted an abuse of
power.

It is the Criminal Code which governs the issu-
ance of warrants of arrest for crimes. The general
rule is set out in s. 440 of the Code of 1965 (now s.
455.3): a warrant is issued by a justice of the peace
who has received an information in writing and
under oath "where he considers that a case for so
doing is made out". Section 448 (now 462) confers
this power on a Coroner only following a verdict at
the conclusion of an inquest.

In the case at bar it is perfectly clear that the
Quebec Police Force officers did not consider there
was any need to arrest appellant to ensure that he
would be present as a witness at a Coroner's
inquest or to question him. They were well aware
that they were not dealing with a malefactor. The
culprit was not an assassin, his act was obviously
not premeditated or done with intent to kill the
victim. Chartier was obviously arrested in order to
intimidate him and to exert strong pressure on him
by putting him in a cell and depriving him of the
right to consult a lawyer. This was not done
because the officers were afraid that he would try
to abscond, but solely to try to wring a confession
from him. The absurd result of the lie detector test
on this man who was wholly innocent of any
wrongdoing, as well as his various incorrect state-
ments which are now being urged together with his
initial mistake as elements of justification for this
illegal treatment are properly traceable to it.
There was so little reason to believe that it was
necessary to detain Chartier to ensure his presence
at the Coroner's inquest that, when after some
thirty hours in custody, a written statement
erroneously believed to be incriminating was
obtained, he was released on his own word without
bail, without a written recognizance or any restric-
tion on his movements.

In Faber v. The Queen 2 this Court held that a
Coroner's inquest is not a criminal proceeding in
the strict sense. The matter is therefore governed

2 [1976] 2 S.C.R. 9.

d6livrance d'un tel mandat par le coroner dans ce
but constituait un abus de pouvoir.

C'est le Code criminel qui r6glemente la d6li-
vrance de mandats d'arrestation pour crime. La
rbgle g6n6rale est 6nonc6e A l'art. 440 du Code en
vigueur en 1965 (aujourd'hui A l'art. 455.3): un
mandat est d6livr6 par un juge de paix qui a requ
une d6nonciation par 6crit et sous serment <lors-
qu"il estime qu'on en a 6tabli justifications. L'arti-
cle 448 (aujourd'hui 462) confbre ce pouvoir A un
coroner seulement A la suite d'un verdict aprbs
enqu8te.

Dans le cas pr6sent il est parfaitement clair que
les agents de la Sfiret6 ne croyaient aucunement
avoir besoin de proc6der A l'arrestation de l'appe-
lant pour s'assurer de sa presence comme t6moin A
une enqu8te du coroner ni pour l'interroger. Ils
savaient bien qu'ils n'avaient pas affaire A un
malfaiteur. Le coupable n'6tait pas un assassin,
son acte n'avait manifestement pas 6t6 pr6m6dit6
ni fait dans le but de causer la mort de la victime.
S'ils ont mis Chartier en 6tat d'arrestation c'est
manifestement dans le but de l'intimider et d'exer-
cer une forte pression sur lui en le mettant en
cellule et en le privant du droit de consulter un
avocat. Ce n'est pas parce qu'ils craignaient qu'il
cherche A se soustraire A la justice, mais unique-
ment pour tenter ainsi de lui arracher des aveux.
C'est A cela qu'il faut attribuer, avec le r6sultat
bizarre de l'6preuve au d6tecteur de mensonges
subie par cet homme entibrement innocent, ses
diverses d6clarations inexactes qu'avec son erreur
initiale, la Sfiret6 invoque maintenant comme 616-
ments de justification de cette ill6galit6. On avait
si peu de raison de croire qu'il 6tait n6cessaire de
le d6tenir pour s'assurer de sa pr6sence A l'enquate
du coroner que, lorsque, aprbs une trentaine d'heu-
res de d6tention, on finira par obtenir une d6clara-
tion 6crite que l'on croit incriminante, on le fera
lib6rer sur parole sans cautionnement, sans enga-
gement 6crit, sans restriction sur ses all6es et
venues.

Dans Faber c. La Reine2 la Cour a statu6
qu'une enqu8te de coroner n'est pas une proc6dure
criminelle au sens strict. La matibre se trouve donc

2 [1976] 2 R.C.S. 9
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by the rules of provincial administrative law. Very
recently, in Landreville v. Town of Boucherville 3,

this Court accepted the theory of the invalidity of
administrative acts owing to an abuse of power
and restored a judgment of the Superior Court
invalidating an expropriation carried out for a
reason other than the one given. Applying this
principle to the case at bar, I must therefore say
that the Coroner could not make use of his power
to order the detention of a person as a witness in
order to have him incarcerated as a suspect.

It must therefore be held that the Coroner's
warrant was invalid as an abuse of power and that
the officers who used it were aware of the cause of
this invalidity. They no doubt believed that this
was not illegal, but their error of law does not
excuse them: Lamb v. Benoit 4, National Harbours
Board v. Langelier'. In this last mentioned case,
Martland J., speaking for the Court, quoted (at p.
65) from Dicey, "The Law of the Constitution",
(10th ed., at p. 193) the following extract:
... With us every official, from the Prime Minister
down to a constable or a collector of taxes, is under the
same responsibility for every act done without legal
justification as any other citizen. The Reports abound
with cases in which officials have been brought before
the courts, and made, in their personal capacity, liable
to punishment, or to the payment of damages, for acts
done in their official character but in excess of their
lawful authority. A colonial governor, Mostyn v. Fab-
rigas, (1774) 1 Cowp. 161; Musgrave v. Pulido, (1879)
5 App. Cas. 102; Governor Wall's Case, (1802) 28 St.
Tr. 51, a secretary of state, Entick v. Carrington, (1765)
19 St. Tr. 1030; K. & L. 174, a military officer, Phillips
v. Eyre, (1867) L.R. 4 Q.B. 225; K. & L. 492, and all
subordinates, though carrying out the commands of
their official superiors, are responsible for any act which
the law does not authorize as is any private and unoffi-
cial person.

Later on (at p. 66) Martland J. said:

It was stated again by Viscount Finlay in Johnstone v.
Pedlar, [1921] 2 A.C. 262 at 27:

[1978] 2 S.C.R. 801.
4 [1959] S.C.R. 321.
s [1969] S.C.R. 60.

r6gie par les principes du droit administratif pro-
vincial. Tout r6cemment la Cour a, dans Landre-
ville c. Ville de Boucherville3 admis la theorie de
l'invalidit6 de l'acte administratif pour d6tourne-
ment de pouvoir, elle y a r6tabli un jugement de la
Cour superieure qui avait annule une expropria-
tion inspirbe par un motif autre que la raison
invoqube. Appliquant ce principe A la pr6sente
esp6ce, je dois donc dire que le coroner ne pouvait
pas se servir de son pouvoir d'ordonner la d6tention
d'une personne comme t6moin en vue de permettre
son incarc6ration comme suspect.

II faut donc dire que le mandat du coroner 6tait
invalide pour abus de pouvoir et que les agents qui
s'en sont servi connaissaient la cause de cette
invalidit6. Ils croyaient sans doute que ce n'6tait
pas ill6gal mais leur erreur de droit ne les excuse
pas: Lamb c. Benoft4, Conseil des ports nationaux
c. Langelier'. Dans ce dernier arr&t, le juge Mart-
land, exprimant l'opinion unanime, cite (i la p. 65)
de Dicey, "The Law of the Constitution", (10- 6d.
A la p. 193) le passage suivant:
[TRADUCTION] ... Chez nous tout fonctionnaire, du
premier ministre aux gendarmes et aux percepteurs
d'imp~ts, est soumis A la mime responsabilit6 que n'im-
porte quel autre citoyen pour tout acte accompli sans
droit. La jurisprudence abonde en affaires dans lesquel-
les des fonctionnaires ont 6t6 poursuivis devant les tribu-
naux et soumis, en leur qualit6 personnelle, i des chiti-
ments ou au paiement de dommages-int6rets pour des
actes qu'ils avaient faits dans l'accomplissement de leurs
fonctions officielles, mais au deld de leur autorit6 16gi-
time. Un gouverneur de colonie, Mostyn v. Fabrigas,
(1774) 1 Cowp. 161; Musgrave v. Pulido, (1879) 5 App.
Cas. 102; Governor Wall's Case, (1802) 28 St. Tr. 51,
un secr6taire d'tat, Entick v. Carrington, (1765) 19 St.
Tr. 1030; K. & L. 174 un officier de l'arm6e, Phillips v.
Eyre, (1867) L.R. 4 Q.B. 225; K. & L. 492, et tout
subordonn6, bien qu'il ex6cute les ordres de son sup6-
rieur hi6rarchique, porte pour un acte que la loi n'auto-
rise pas, la meme responsabilit6 que n'importe quel
particulier ou individu qui ne remplit aucune fonction
officielle.

Plus loin (A la p. 66) il dit:

[TRADUCTION] Le vicomte Finlay l'a repris dans
Johnstone v. Pedlar, [1921] 2 A.C. 262, A la p. 27:

3 [1978] 2 R.C.S. 801.
4 [19591 R.C.S. 321.

[1969] R.C.S. 60.
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It is the settled law of this country, applicable as
much to Ireland as to England, that if a wrongful act
has been committed against the person or the property
of any person the wrongdoer cannot set up as a
defence that the act was done by the command of the
Crown. The Crown can do no wrong, and the Sover-
eign cannot be sued in tort, but the person who did the
act is liable in damages, as any private person would
be.

Under s. 435 of the Criminal Code in force in
1965, a peace officer could arrest a person without
a warrant if he had reasonable and probable
grounds for believing that he had committed an
indictable offence. Did the officers have such
grounds when they placed Chartier under arrest as
a suspect? I do not think so. They seem to have
felt that they could pay attention only to what
might serve to incriminate appellant and disre-
gard, as being grounds of defence for him to raise
at his trial, anything that might exonerate him.
This approach was accepted by the trial judge, but
in my opinion it is erroneous.

For a peace officer to have reasonable and
probable grounds for believing in someone's guilt,
his belief must take into account all the informa-
tion available to him. He is entitled to disregard
only what he has good reason for believing not
reliable. Since the suspect was denying that he had
been involved in the incident, and there was no
reason to fear that he would run off, all the
descriptions provided by the eyewitnesses should
have been checked before he was incarcerated. If
this had been done the only conclusion that could
have been reached is the one Ren6 Forget arrived
at during the line-up: this suspect could not be the
true culprit. Even after this, appellant was not
released but was kept in a cell all night, until three
o'clock in the afternoon of the following day.
Despite what is stated under his signature in the
report on the September 2 line-up, Sgt. Wilmot,
when testifying at the trial in the case at bar,
dared say of the prisoner's situation at the end of
the day on September 2: [TRANSLATION] "the
witnesses identified him". Knowing how he testi-

11 est de droit constant dans ce pays, en Irlande tout
comme en Angleterre, que si un acte dblictuel cause
un dommage A une personne ou A ses biens, le respon-
sable ne peut invoquer en d6fense que l'acte a 6t6 fait
sur l'ordre du Souverain. Le Souverain ne peut mal
faire et il ne peut 8tre poursuivi en responsabilit6
dblictuelle, mais la personne qui a fait I'acte peut 8tre
poursuivie en dommages-intbrits, comme n'importe
quel particulier.

En vertu de l'art. 435 du Code criminel qui 6tait
en vigueur en 1965, un agent de la paix pouvait
arr8ter sans mandat une personne s'il avait des
motifs raisonnables et probables de croire qu'elle
avait commis un acte criminel. Lorsque les agents
ont mis Chartier en 6tat d'arrestation comme sus-
pect avaient-ils de tels motifs? Je ne le crois pas.
Ils semblent avoir cru qu'ils pouvaient s'arreter A
ne considbrer que ce qui pouvait servir A inculper
l'appelant et laisser de ct6 comme des moyens de
d6fense qu'il appartiendrait A ce dernier de faire
valoir A son procks, tout ce qui pouvait le disculper.
Cette manidre de voir a 6t6 retenue par le juge de
premiere instance mais elle est A mon avis erronee.

Pour que l'agent de la paix ait des motifs raison-
nables et probables de croire A la culpabilit6, il
faut qu'il le croie en tenant compte de tous les
renseignements A sa disposition. IL n'a le droit
d'6carter que ce qu'il a de bonnes raisons de ne pas
juger pas digne de foi. Puisque le suspect niait 6tre
impliqu6 dans l'accident, et que l'on n'avait aucune
raison de craindre qu'il s'enfuie, on se devait de
v6rifier avant de l'incarc6rer toutes les descriptions
fournies par les t6moins oculaires. En le faisant on
ne pouvait pas en venir A d'autre conclusion que
celle A laquelle Ren6 Forget en est venu lors de la
parade d'identification: ce suspect ne pouvait pas
6tre le vrai coupable. M8me aprbs cela, I'appelant
n'a pas 6t6 lib6r6, on l'a gard6 en cellule toute la
nuit et jusqu'A trois heures aprbs midi, le lende-
main. Malgr6 ce qu'on lit sous sa signature dans le
rapport de la parade d'identification du 2 septem-
bre, le sergent Wilmot t6moignant au procs dans
la pr6sente cause, a os6 dire de la situation du
d6tenu A la fin de la journ6e du 2 septembre; "les
t6moins l'identifiaient". Sachant comment il a
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fied at the Coroner's inquest, this is hardly
surprising.

Turning now to the Coroner's inquest, it must be
said that the actions of the Quebec Police Force
were nothing less than scandalous. At the line-ups
in the morning the officers heard the Hollands
repeat that the assailant, unlike Chartier, had grey
hair on the side of his head. They heard Steven
Livie say that he knew Chartier and that he was
not the assailant. What did they do? One of them
telephoned young Livie's mother to cancel his
subpoena as a witness at the inquest. Two others
told the jurors that on September 2 Chartier had
grey hair which he no longer had. Delictual obliga-
tions being joint and several, it does not matter
that one of those two, Camil DeGrAce, had then
ceased to be a member of the Quebec Police Force.

For the purposes of the case at bar it is not
necessary to determine whether they did this
knowingly with the intention of misleading the
court before which they were testifying. It is suffi-
cient to say that this was an unpardonable and
unjustifiable error, which proved to be extremely
prejudicial to appellant since it is obvious that, had
it not been for the reprehensible manceuvring and
testifying of the officers, Chartier could never have
been charged. Without this there was a complete
lack of evidence against him; the only two wit-
nesses called to identify him had said they were
unable to do so owing to the grey hair they had
observed on the assailant's head and could not see
on Chartier:
... the chap should have grey hair . .. I don't swear that
is the man.

I must therefore conclude that the Quebec
Police Force officers committed various acts of
fault with regard to appellant in the performance
of their duties, and that consequently the Attorney
General, representing Her Majesty in right of the
Province of Quebec, is liable for those acts as their
employer. Counsel for the respondent did not con-
tend in this Court that the acts alleged against the
Quebec Police Force officers should not be con-
sidered as done in the performance of their duties.
I shall therefore refrain from considering the ques-
tionable theory, sometimes admitted in the case of

t6moign6 A l'enquate du coroner, on ne saurait en
8tre surpris.

Pour ce qui en est maintenant de l'enqu~te du
coroner, il faut dire que les agissements de la
Sfiret6 ne sont rien moins qu'un vrai scandale. Aux
parades d'identification le matin, les agents ont
entendu les 6poux Holland redire que Chartier
n'avait pas comme l'agresseur, des cheveux gris sur
le c6t6 de la tate. Ils ont entendu Steven Livie dire
qu'il connalt Chartier et que ce n'est pas lui
l'agresseur. Mais que font-ils? L'un d'eux t616-
phone A la mare du jeune Livie pour contremander
sa citation comme t6moin A l'enqubte. Deux autres
viennent dire aux jur6s que le 2 septembre, Char-
tier avait des cheveux gris qu'il n'a plus. Vu la
solidarit6 entre les auteurs d'un mame d6lit il
importe peu que l'un d'eux, Camil DeGrice, ait
alors cess6 d'8tre au service de la Sfiret6.

Pour les fins de la pr6sente cause il n'est pas
n6cessaire de se demander s'ils ont fait cela sciem-
ment dans l'intention de tromper le tribunal devant
lequel ils t6moignaient. Il suffit de dire qu'il s'agit
d'une erreur impardonnable et injustifiable qui
s'est av6r6e extremement pr6judiciable A l'appelant
puisqu'il est 6vident que, sans les maneuvres et les
t6moignages r6pr6hensibles des agents, jamais
Chartier n'aurait pu 6tre inculp6. En effet, sans
cela il y avait contre lui absence totale de preuve;
les deux seuls t6moins appel6s A l'identifier
s'&taient d6clar6s incapables de le faire A cause des
cheveux gris qu'ils avaient observ6s sur la tate de
l'agresseur et ne voyaient pas sur celle de Chartier.

[TRADUCTION] ... le type devrait avoir les cheveux gris
... Je ne jure pas que c'est lui.

Je dois donc venir A la conclusion que les agents
de la Sfiret6 ont commis plusieurs fautes envers
l'appelant dans l'ex6cution de leurs fonctions et
que par cons6quent le Procureur g6n6ral repr6sen-
tant Sa Majest6 du chef de la province de Qubbec
en est responsable A titre d'employeur. L'avocat de
l'intim6 n'a pas soutenu devant nous que les actes
reproch6s aux agents de la Sfiret6 ne devaient pas
etre consid6r6s comme faits dans 1'ex6cution de
leurs fonctions. Je m'abstiendrai donc d'examiner
la thborie discutable parfois retenue dans le cas de
policiers municipaux et selon laquelle ils ne pour-
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municipal policemen, that they may not be con-
sidered to have been acting in the performance of
their duties where their actions concern criminal
offences rather than violations of municipal
by-laws. Moreover, it seems obvious to me that
since the entire administration of civil and crimi-
nal justice as a rule comes within provincial juris-
diction, there can be no question of making a
distinction as to the liability of the provincial
police officers on the basis of whether the case
involves the investigation and prosecution of
offences under federal legislative jurisdiction, as
opposed to offences under provincial legislative
jurisdiction.

As to the assessment of the prejudice suffered
by appellant, this is a case where it is not possible
to make a mathematical calculation; the damage
suffered by appellant is truly incalculable and
obviously substantial.

Appellant is an insurance agent. He had been a
branch manager since March 1, 1962 for a major
life insurance company. This is a position in which,
while continuing to act as a sales agent looking for
clients, he was in charge of a group of agents and
was chiefly responsible for ensuring that their
productivity was maintained. The branch had no
fixed territory for its activities. Its manager and its
agents were in competition with the managers and
agents of other branches of the same company in
the same urban community, in this case Montreal
and the surrounding area. The anguish caused by
the unjustified arrest, the detention in a cell for
thirty hours, the two months under a charge of
manslaughter with a risk of conviction and the
prospect of a ruinous civil law-suit by the victim's
family can easily be imagined. How could all this
fail to put appellant in a frame of mind in which
he was incapable of concentrating sufficiently to
carry out his difficult work as a sales agent and
branch manager? On January 26, 1966 he was
dismissed. I will not say that the false charge was
the direct cause of the dismissal which took place a
few months after the charge had been withdrawn.
However, how can one not see in it the repercus-
sions of the psychological shock appellant had
undergone? He might have lost his job anyway,

raient 6tre consid6r6s comme ayant agi dans l'ex6-
cution de leurs fonctions lorsque leurs actes se
rapportent A des infractions criminelles plut~t qu'A
des infractions aux r~glements municipaux. Du
reste il me parait 6vident que puisque c'est toute
l'administration de la justice civile et criminelle
qui relve en principe de l'autorit6 provinciale, il
ne peut pas 8tre question de faire une distinction
quant A la responsabilit6 des agents de la Stret6,
selon qu'il s'agit de la recherche et de la poursuite
d'infractions qui relivent de l'autorit6 l6gislative
f6d6rale par opposition A celles qui rel6vent de
l'autorit6 l6gislative provinciale.

Pour ce qui est de l'6valuation du pr6judice subi
par l'appelant, c'est un cas oa il n'est pas possible
de faire un calcul math6matique, les dommages
subis par l'appelant sont vraiment incalculables et
ils sont manifestement consid6rables.

L'appelant est agent d'assurances. II 6tait gbrant
de succursale depuis le premier mars 1962 au
service d'une importante compagnie d'assurance-
vie. C'est un poste qui signifie que, tout en conti-
nuant d'agir comme agent vendeur A la recherche
de clients, il a la direction d'un groupe d'agents et
est charg6 principalement de voir A maintenir leur
productivit6. La succursale n'a pas de territoire
fix6 pour ses activit6s. Son g6rant et ses agents
sont en concurrence avec les gbrants et agents
d'autres succursales de la m~me compagnie dans la
mime agglomeration urbaine soit, dans le cas pr6-
sent, Montr6al et sa banlieue. On voit facilement
l'angoisse produite par l'arrestation injustifie, la
d6tention en cellule pendant trente heures, les deux
mois sous le poids d'une accusation d'homicide
avec la menace d'une condamnation possible et la
perspective d'une poursuite ruineuse en responsa-
bilit6 par la famille de la victime. Comment tout
cela pouvait-il manquer de mettre l'appelant dans
un 6tat d'esprit oft il 6tait incapable de se concen-
trer ad6quatement A l'accomplissement de sa tdche
difficile d'agent vendeur et g6rant de succursale?
Le 26 janvier 1966 il 6tait renvoy6. Je ne dirai pas
que la fausse inculpation est la cause directe du
cong6diement qui est survenu quelques mois aprbs
le retrait de la plainte. Mais comment ne peut-on
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but this took away from him any chance he might
have had of keeping it.

The defence relied on the fact that appellant
had been in financial difficulty long before his
arrest. It filed, inter alia, a letter dated July 17,
1964, in which the branches' superintendent gave
him sixty days to improve his situation. There are
also other letters written during the first half of
1965 in which there is talk of reducing the month-
ly advances owing to insufficient productivity.
Notwithstanding, a table placed on record indi-
cates an average monthly production of $132,520
for the 12 months preceding September 1, 1965
and of $42,675 for the 4 months following that
date. Since appellant was working on a commis-
sion basis, one can see how disastrous this must
have been for him. He was obliged to start over
again at square one with another life insurance
company, a change that is particularly detrimental
in this type of occupation owing to a special com-
mission system which I do not consider necessary
to describe.

To all this must be added the damage caused by
the publicity given to the Coroner's inquest and
the charge. The media are not to be blamed; they
were only doing their job by reporting what had
taken place in the Coroner's court. This even had
certain beneficial effects, since it was the publicity
given to the false charge which led some people
who knew the identity of the true culprit to
denounce him. The media did not fail to publicize
appellant's exoneration just as they had publicized
the charge, but the withdrawal of a charge never
completely removes the harm done. For a man
whose success in business depends on the public's
confidence, this item of damage is particularly
serious.

In the case at bar, the situation is similar, from
the point of view of civil liability, to a case of
defamation. There was no defamation on the part
of the media because they only related what had
taken place in open court. However, since this
court was misled, those who misled it are liable for
doing so. Appellant is therefore entitled to sub-
stantial compensation for the moral damage

pas voir lIA la r6percussion du choc moral que
l'appelant a subi? II aurait peut-6tre perdu quand
mime sa situation, mais cela lui a enlev6 toute
chance de la conserver.

La d6fense a fait 6tat de ce que, bien avant son
arrestation, I'appelant 6tait en difficult6s financi-
res. On a produit entre autres une lettre du 17
juillet 1964 oa le surintendant des succursales lui
donnait soixante jours pour ambliorer sa situation.
Il y a 6galement d'autres lettres au cours du
premier semestre de l'ann6e 1965 od il est question
de r6duction des avances mensuelles en raison
d'une productivit6 insuffisante. Il n'en reste pas
moins qu'un tableau vers6 au dossier fait voir
comme production mensuelle moyenne pour les 12
mois pr6c6dant le ler septembre 1965, $132,520 et
pour les 4 mois suivants une moyenne de $42,675.
L'appelant travaillant A commission, on voit jus-
qu'A quel point cela a pu 8tre ruineux pour lui. Il
s'est vu oblig6 de repartir A z6ro au service d'une
autre compagnie d'assurance-vie, changement sp6-
cialement pr6judiciable dans ce genre d'occupation
A cause d'un r6gime sp6cial de commissions que je
ne crois pas n6cessaire de d6crire.

A tout cela il faut ajouter le tort caus6 par la
publicit6 donn6e A l'enquate du coroner et A l'in-
culpation. Les m6dia d'information ne sont pas A
blimer, ils n'ont fait que remplir leur mission en
rapportant ce qui s'6tait pass6 A la Cour du coro-
ner. Cela a meme eu des effets b6n6fiques car c'est
la publicit6 donn6e A la fausse inculpation qui a
amen6 des personnes qui connaissaient l'identit6
du vrai coupable A le d6noncer. Les m6dia n'ont
pas manqu6 de donner de la publicit6 A l'exon6ra-
tion de l'appelant tout comme A son inculpation,
mais jamais le retrait d'une accusation n'efface
entibrement le pr6judice. Pour un homme dont la
r6ussite en affaires d6pend de la confiance du
public, ce dommage est particulibrement grave.

Dans le cas pr6sent, la situation, du point de vue
de la responsabilit6 civile, est analogue A celle qui
r6sulte d'une diffamation. De la part des m6dia
d'information il n'y a pas eu diffamation parce
qu'ils n'ont fait que relater ce qui s'6tait pass6
devant un tribunal. Mais comme ce tribunal a 6t6
induit en erreur, ceux qui l'ont induit en erreur en
portent la responsabilit6. L'appelant a donc droit A
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caused both by the false charge and by the false
arrest, in addition to compensation for his mone-
tary losses. Since in the circumstances it is not
possible to calculate the amount of those losses, it
is unnecessary to consider the items of damage
separately and it is proper that an overall figure be
set. Everything considered, the sum of $50,000
appears reasonable to me. There should be added
$500 for legal fees and other expenses in connec-
tion with the Coroner's inquest.

For these reasons I am of the opinion that the
decision of the Court of Appeal and the judgment
of the Superior Court should be set aside and that
appellant should recover judgment against re-
spondent for the sum of $50,500 with interest at 5
per cent from February 24, 1966, with an addi-
tional compensation of 3 per cent per annum from
January 1, 1972 and costs throughout.

The judgment of Martland, Dickson and Pratte
JJ. was delivered by

PRATTE J. (dissenting in part)-Appellant is
appealing from a unanimous decision of the Court
of Appeal of the province of Quebec (Turgeon,
B61anger and Kaufman JJ.A.), which affirmed the
judgment of the Superior Court for the district of
Montreal (Philippe Pothier J.) dismissing appel-
lant's petition of right, in which he asked that
respondent be condemned to pay him damages of
$90,525 as the result of an unlawful arrest of
which he was allegedly the victim, mistreatment
which he allegedly suffered during his imprison-
ment, and his indictment for manslaughter pursu-
ant to the verdict of a coroner's jury, which wrong-
ly found him criminally responsible for the death
of one Wilfrid Dumont of St-Lambert, near
Montreal.

On July 11, 1965, between 5:30 and 6:00 p.m.,
Wilfrid Dumont had just stopped his car at the
intersection of Victoria and Webster Streets in
St-Lambert; he was attacked by an unknown
person, who punched him in the head several times
with his fist. Dumont died the next day of a
cerebral hemorrhage caused by the blows he had
received the day before.

une indemnit6 importante pour le pr6judice moral
caus6 tant par la fausse inculpation que par la
fausse arrestation, en outre de l'indemnit6 pour le
pr6judice p6cuniaire. Comme les circonstances ne
permettent pas de chiffrer celui-ci il est inutile de
s'attarder A 6tablir des distinctions et il me parait y
avoir lieu de fixer un chiffre global. Tout bien
consid6r6 la somme de $50,000 me parait raison-
nable. II faut y ajouter $500 pour honoraires
d'avocat et autres d6penses incidentes A l'enquate
du coroner.

Pour ces motifs je suis d'avis d'infirmer l'arret
de la Cour d'appel et le jugement de la Cour
sup6rieure et de rendre jugement en faveur de
l'appelant contre l'intimE pour la somme de
$50,500 avec int6rats A 5 pour cent A compter du
24 f6vrier 1966 et une indemnisation suppl6men-
taire de 3 pour cent par an A compter du l'r janvier
1972 et les d6pens dans toutes les cours.

Le jugement des juges Martland, Dickson et
Pratte a 6t6 rendu par

LE JUGE PRATTE (dissident en partie)-L'ap-
pelant se pourvoit contre l'arrft unanime de la
Cour d'appel de la province de Qubbec (les juges
Turgeon, B61anger et Kaufman) qui confirme le
jugement de la Cour superieure du district de
Montr6al (le juge Philippe Pothier) d6boutant
l'appelant de sa p6tition de droit par laquelle il
demandait A ce que l'intim6 soit condamn6 A lui
payer des dommages-int6r8ts au montant de
$90,525, en cons6quence d'une arrestation ill6gale
dont il aurait 6t6 victime, de mauvais traitements
qu'il aurait subis pendant son incarc6ration et de
son inculpation pour homicide involontaire qui a
suivi le verdict d'un jury du coroner qui l'a erron6-
ment tenu criminellement responsable de la mort
d'un d6nomm6 Wilfrid Dumont de St-Lambert,
prds de Montr6al.

Le 11 juillet 1965, entre cinq heures trente et six
heures de l'aprbs-midi Wilfrid Dumont vient d'im-
mobiliser son automobile A l'intersection des rues
Victoria et Webster A St-Lambert; il est assailli
par un inconnu qui lui ass6ne des coups de poing A
la tete. Dumont d6chde le lendemain d'une h6mor-
ragie c6r6brale caus6e par les coups qu'il a requs la
veille.
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On July 14 the St-Lambert Municipal Police
("the Municipal Police") began an investigation
into the circumstances of the assault on Dumont,
in an effort to establish the identity of his assail-
ant. This investigation continued until August 18,
1965, when at the request of the Montreal Coroner
("the Coroner"), the Provincial Police Force ("the
Police Force") took over from the Municipal
Police and obtained from the latter the informa-
tion in its possession. From then on the Police
Force, acting for the Coroner, was solely respon-
sible for the investigation.

On August 31 and September 1 the officers of
the Police Force reviewed the situation; they con-
cluded, on the basis of indications then on hand,
that appellant was the only serious suspect.

The Coroner was told of the details of the
investigation and he decided to proceed with the
arrest of appellant. He issued a warrant of arrest
on September 1.

Appellant was arrested on September 2 at 9:00
a.m. and released, after thirty hours' imprison-
ment, at 2:45 p.m. on September 3.

During this period of confinement, appellant
was questioned three times; he finally signed a
statement in which, though he denied being
Dumont's attacker, he admitted driving in a light-
coloured car, similar to the attacker's, on the day
and at the time and place where the incident
occurred.

Appellant maintained that during this period of
confinement he was subjected to mistreatment.

The Coroner's inquest was held on the afternoon
of October 21. The jury found unanimously that
Dumont had died a violent death and that appel-
lant should be held criminally responsible. In
accordance with s. 462 Cr.C. appellant was then
charged with manslaughter; he was granted bail
and the preliminary inquiry was set for October
29, then subsequently adjourned to November 5.

On that date the Crown withdrew the informa-
tion against appellant who was released. As a
result of the publicity surrounding the Coroner's

Dbs le 14 juillet, la Sfiret6 municipale de
St-Lambert (<la Sftret6 municipales) commence
une enqu8te sur les circonstances de l'assaut dont
Dumont a 6t6 victime et tente d'6tablir l'identit6
de l'agresseur. Cette enquite se poursuit jusqu'au
18 aofit 1965, alors qu'A la demande du coroner de
Montr6al, (<de coroner)), la Sfiret6 provinciale (ala
Sfiret6&) prend la relve de la Sfiret6 municipale et
obtient de celle-ci les renseignements en sa posses-
sion. La Stiret6 s'occupe d6sormais seule de l'en-
qu~te pour le compte du coroner.

Le 31 aofit et le lr septembre, les officiers de la
Sfiret6 font une revue de la situation; ils sont
d'avis, sur la foi des indices recueillis jusque lIA,
que seul l'appelant est un suspect s6rieux.

Le coroner est inform6 des d6tails de l'enquate
et il d6cide de faire proc6der A l'arrestation de
l'appelant. Le 1er septembre, il d6livre un mandat
d'arrestation.

L'appelant est arrt6 le 2 septembre A neuf
heures du matin et il est lib6r6, aprbs trente heures
d'incarc6ration, le 3 septembre, A deux heures
quarante-cinq de l'aprbs-midi.

Pendant cette pbriode de d6tention, I'appelant
est interrog6 A trois reprises; il signe finalement
une d6claration dans laquelle, tout en niant 6tre
l'agresseur de Dumont, il admet avoir circul6 dans
une automobile de couleur pAle, semblable A celle
de l'agresseur, le jour, A I'endroit et A l'heure ofi
l'incident est arriv6.

L'appelant pr6tend que pendant cette p6riode de
d6tention, il a 6t6 soumis A de mauvais traitements.

L'enquate du coroner a lieu dans l'aprs-midi du
21 octobre. Le jury trouve unanimement que la
mort de Dumont a 6t6 violente et que l'appelant
doit en 8tre tenu criminellement responsable. L'ap-
pelant est ensuite, conform6ment A l'art. 462 C.cr.,
inculp6 d'homicide involontaire; il est admis A
caution et I'enquite prbliminaire est fix6e au 29
octobre pour 8tre subs6quemment ajourn6e au 5
novembre.

A cette date, le ministbre public retire la plainte
contre l'appelant et celui-ci est lib6r6. En effet, A
la suite de la publicit6 qui a entour6 le verdict du
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verdict against appellant, the Police Force received
information indicating that Dumont's attacker was
a man named Larivibre, rather than Chartier. On
November 5, Larivibre was himself charged with
manslaughter; he was convicted and sentenced on
January 13, 1967.

It is certain that appellant was not actually the
attacker of Dumont; he was the victim of a judicial
mistake which unquestionably caused him injury,
and for which he is now seeking to obtain compen-
sation from respondent.

Appellant's action rests solely on the faults
allegedly committed by respondent's employees,
the police officers, in the performance of their
duties, for which respondent should be held liable
as employer. In this Court, respondent did not
deny the existence of the (lien de pr6position
envisaged by art. 1054 C.C.; nor did he deny that
the acts attributed to members of the Police Force
were committed in the performance of their duties.
There are thus two questions to be answered: was
the conduct of the police officers faulty, and if so,
was it the cause of the injury suffered by
appellant?

The period during which the Police Force could
have committed a fault with respect to appellant
may be divided into six separate stages.

The first stage begins when the Police Force
took charge of the investigation, on August 18,
1965, and ends when the Coroner decided to pro-
ceed with the arrest of appellant; the second stage
relates to the arrest itself; the third covers the
period of imprisonment; the fourth extends from
the release of appellant to the Coroner's inquest;
the fifth takes in the Coroner's inquest itself; and
the sixth runs from the Coroner's inquest to the
time the information was withdrawn.

The evidence relating to each of these stages is
considerable; it was weighed by the Superior Court
and the Court of Appeal and, based on their
consideration of the facts, these two Courts con-
cluded unanimously that the conduct of the Police
Force was not at fault. In these circumstances, the
role of this Court is limited: it is a long-established
rule that we only intervene to vary concurring

coroner prononc6 contre l'appelant, la Sfiret6
regoit des informations donnant lieu de croire que
l'agresseur de Dumont est un d6nomm6 Larivibre
plutdt que Chartier. Le 5 novembre, Larivibre est
lui-m8me accus6 d'homicide involontaire; il est
trouv6 coupable et condamn6 le 13 janvier 1967.

L'appelant n'6tait pas le v6ritable agresseur de
Dumont, cela est certain; il a 6 victime d'une
erreur judiciaire qui lui a indiscutablement caus6
un pr6judice dont il cherche maintenant A obtenir
r6paration de l'intimb.

Le recours de l'appelant est fond6 uniquement
sur les fautes qu'auraient commises les pr6pos6s de
l'intim6, les agents de la Sfiret6, dans l'exercice de
leurs fonctions et dont l'intim6 serait responsable A
titre de commettant. Devant nous, l'intim6 ne nie
pas l'existence du lien de pr6position n6cessaire A
l'application de l'art. 1054 C.c.; il ne nie pas non
plus que les actes reproch6s aux membres de la
Stret6 ont 6t6 pos6s dans l'exercice de leurs fonc-
tions. Il y a donc deux questions A trancher: la
conduite des agents de la Sfiret6 a-t-elle 6t6 fautive
et dans l'affirmative, a-t-elle 6t6 la cause du pr6ju-
dice subi par l'appelant?

L'on peut diviser en six 6tapes distinctes la
p6riode pendant laquelle la Stiret6 est susceptible
d'avoir commis une faute A l'6gard de l'appelant.

La premiere 6tape commence au moment ofi la
Sfiret6 prend charge de l'enqu8te, le 18 aofit 1965,
et se termine lorsque le coroner d6cide de faire
proc6der A l'arrestation de l'appelant; la deuxibme
6tape est celle relative A l'arrestation elle-m~me; la
troisibme couvre la p6riode de l'incarc6ration; la
quatridme va de la remise en libert6 de l'appelant
jusqu'A l'enquite du coroner; la cinquibme com-
prend I'enqu8te du coroner elle-meme et la sixibme
va de l'enquete du coroner jusqu'au retrait de la
plainte.

La preuve relative A chacune de ces 6tapes est
consid6rable; elle a 6t6 pes6e par la Cour sup6-
rieure et la Cour d'appel et sur la foi de leur
appr6ciation des faits, ces deux cours en sont
venues A la conclusion unanime que la conduite de
la Sfiret6 n'avait pas 6t6 fautive. Dans ces circons-
tances, le rble de cette Cour est restreint; c'est en
effet une rbgle 6tablie depuis longtemps que nous

505[1979] 2 R.C.S. CHARTIER c. PROC. GtN. (QUt.) Le Juge Pratte



506 CHARTIER V. ATrr. GEN. (QUE.) Pratte J. [19791 2 S.C.R.

conclusions of lower courts on questions of fact
when these are clearly incorrect. In my opinion, it
is not possible to reach this conclusion in respect of
the first, third, fourth and sixth stages.

In the first stage, the Police Force continued
with the investigation which had been begun by
the Municipal Police, to find Dumont's attacker. A
number of individuals were suspected; a number of
inquiries were made; finally, the Police Force dis-
missed all the other suspects and decided they
should question Chartier. Although the investiga-
tion may not have been perfect, I do not see how it
is possible to regard as faulty the actions of the
Police Force in this stage. It can of course be said,
in the light of subsequent events, that since Char-
tier was not the attacker, the Police Force was
wrong to suspect him; but the fact that it may have
committed an error of judgment does not make its
action a delict or quasi-delict. The Police Force
commits no fault when it decides to question some-
one whom it believes, even wrongly, is in a position
to provide useful information on the circumstances
surrounding the commission of a crime. Moreover,
appellant himself is not complaining of the fact
that the Police Force wanted to question him, but
rather that it arrested him.

The third stage covers the period of appellant's
imprisonment; he maintained that during that time
he was the object of threats and insults, which is
categorically denied by the Police Force. The trial
judge preferred to believe the latter; the Court of
Appeal stated that [TRANSLATION] "he was right
to do so". I do not see any basis for varying the
unanimous findings of the Court of Appeal and the
Superior Court.

In the fourth stage, extending from appellant's
release to the Coroner's inquest, the Police Force
proceeded with its investigation; it had in its
possession the statement which appellant signed
immediately before his release, and which con-
tradicted in two important particulars the two
versions he had earlier given orally to police offi-

n'intervenons pour modifier les conclusions concor-
dantes des tribunaux infbrieurs sur une question de
faits que si celles-ci sont clairement erron6es. Or,
je ne crois pas qu'il soit possible d'en venir A cette
conclusion en ce qui a trait A la premiere, A la
troisibme, A la quatribme et A la sixibme 6tape.

Pendant la premiere 6tape, la Sfiret6 poursuit
I'enquite qu'avait commenc6e la Sfiret6 munici-
pale dans le but de retracer l'agresseur de Dumont.
Un certain nombre de personnes sont soupponnbes;
on multiplie les d6marches; finalement, la Sfiret6
6carte tous les suspects pour ne retenir que Char-
tier qu'elle d6sire interroger. Mme si l'enqu~te a
pu ne pas 6tre parfaite, je ne vois pas en quoi il est
possible de dire que les agissements de la Sfiret6
pendant cette 6tape ont 6t6 fautifs. Certes, l'on
peut dire, A la lumidre des faits subs6quents, que la
Sfiret6 n'avait pas raison de soupponner Chartier
puisqu'il n'6tait pas l'agresseur. Mais, m8me si la
Sfret6 a pu commettre 1A une erreur de jugement,
il ne s'agit certes pas d'un dblit ou d'un quasi-d6lit.
La Sfiret6 ne commet pas de faute lorsqu'elle
d6cide d'interroger quelqu'un qu'elle croit, mime A
tort, 8tre en mesure de lui fournir des renseigne-
ments utiles sur les circonstances entourant la
commission d'un crime. D'ailleurs, I'appelant lui-
m8me ne se plaint pas que la Sfiret6 ait voulu
l'interroger, mais bien plut~t que celle-ci l'ait
arr8t6.

La troisibme &tape couvre la p6riode de l'incar-
c6ration de l'appelant; celui-ci pr6tend qu'il a alors
6t6 l'objet de menaces et d'insultes, ce que nient
express6ment les agents de la Sfiret6. Le juge de
premiere instance a pr6f6r6 croire ces derniers; la
Cour d'appel dit: "qu'il a eu raison d'agir ainsi".
Je ne vois pas ce qui pourrait nous permettre de
modifier ces conclusions unanimes de la Cour
d'appel et de la Cour superieure.

Pendant la quatribme 6tape qui va de la lib6ra-
tion de l'appelant jusqu'A l'enqu8te du coroner, la
Sfiret6 poursuit son enqu8te; elle a en mains la
d6claration que l'appelant a signbe imm6diatement
avant sa libration et qui sur deux points impor-
tants contredit les deux versions qu'il a pr6c6dem-
ment donn6es verbalement aux agents de la
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cers. Curiously, this written version, in contrast
with appellant's earlier oral statements, tended to
incriminate him. The police officers therefore
became more suspicious, and increasingly certain
that they had the true assailant. They nevertheless
attempted to check the truth of appellant's written
version, as to the time when he was supposed to
have been driving at the scene of the crime. Their
investigation proved to be difficult: the witnesses
they met had already given sworn statements to
appellant or his lawyer, and for the most part the
information they gave the police officers was not
sufficiently precise for the latter to totally disre-
gard the written version given by appellant, and so
to exonerate him.

The lower courts correctly found that during
this fourth stage the police officers did not commit
any fault that might make respondent liable to
appellant.

The same is true of the sixth stage, running
from the Coroner's inquest to appellant's release.
The only complaint made by appellant regarding
the conduct of the police officers during this stage
is that withdrawal of the information was unneces-
sarily delayed. The decision to withdraw the infor-
mation was made by the Crown: it cannot be a
basis for liability by the police officers. Further-
more, there was no unnecessary delay. Appellant's
preliminary inquiry was first set for October 24;
on that date, at the Crown's request and despite
objections by appellant (whose counsel was how-
ever absent), the judge adjourned the inquiry to
November 5, when the information was withdrawn
and Larivibre arrested. Appellant has no basis for
complaint on this point.

I therefore conclude that there is no reason for
this Court to set aside the concurrent findings of
the Court of Appeal and the Superior Court con-
cerning the conduct of the police officers during
each of the four stages referred to above.

Sfret6. Curieusement, cette version 6crite, contrai-
rement aux d6clarations verbales pr6c6dentes de
l'appelant, est de nature A incriminer l'appelant.
Les agents de la Stret6 deviennent donc davantage
soupponneux et sont de plus en plus certains de
tenir le v6ritable agresseur. Us tentent n6anmoins
de verifier la v6racit6 de la version 6crite de l'appe-
lant quant A l'heure A laquelle il aurait circul6 A
l'endroit de l'incident. Leurs recherches s'avrent
difficiles; les t6moins qu'ils rencontrent ont d6jA
donn6 des d6clarations assermentbes A l'appelant
ou A son avocat et pour la plupart d'entre eux, ne
donnent pas aux agents de la Stret6 les renseigne-
ments d'une precision que ceux-ci jugent suffisante
pour 6carter totalement la version 6crite donne
par l'appelant et ainsi le disculper.

Les tribunaux d'instance inf6rieure ont eu raison
de trouver que pendant cette quatribme 6tape les
agents de la SfiretE n'avaient pas commis de faute
susceptible d'entrainer la responsabilit6 de I'intim6
A l'6gard de l'appelant.

La situation est la m8me en ce qui a trait A la
sixibme 6tape qui va de l'enqu8te du coroner A la
lib6ration de l'appelant. Le seul grief formul6 par
l'appelant quant A la conduite des agents de la
Sdret6 pendant cette 6tape est que l'on aurait
retard6 indfment A proc6der au retrait de la
plainte. La d6cision de retirer la plainte relevait du
ministbre public; elle ne peut engager la responsa-
bilit6 des agents de la Sfiret6. Au surplus, il n'y a
pas eu de retard indu. L'enquite prbliminaire de
l'appelant est d'abord fix6e au 24 octobre; A cette
date, A la demande du ministbre public et malgr6
les objections de l'appelant dont l'avocat est cepen-
dant absent, le juge ajourne l'enquate au 5 novem-
bre, alors que la plainte est retir6e et Larivibre
arret6. Le grief de l'appelant sur ce point n'est pas
fond6.

J'en viens donc A la conclusion que rien ne
saurait nous autoriser A 6carter les d6cisions con-
cordantes de la Cour d'appel et de la Cour sup6-
rieure relatives A la conduite des agents de la
Sfiret6 pendant chacune des quatre 6tapes ci-des-
sus mentionn6es.
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This solution does not emerge quite as clearly,
however, from consideration of the Police Force's
actions in the second and fifth stages.

The second stage is appellant's arrest, made
pursuant to a warrant issued by the Coroner for
reasons stated as follows:

[TRANSLATION] WHEREAS on July 11, 1965, at
St-Lambert, district of Montreal, Mr. Wilfrid Dumont
was killed;

WHEREAS I have good reason to believe that Mr.
Wilfrid Dumont did not die of natural or accidental
causes, but as the result of circumstances entailing the
participation of another person;

WHEREAS under s. 38 of the Coroners' Act, I have
power to order any person to be detained as a witness;

WHEREAS the deposition of Benny Chartier is
necessary and of great importance;

WHEREAS I have reason to believe that the said
Benny Chartier may not comply with his summons as a
witness at the inquest.

Section 38 of the Coroners' Act (R.S.Q. 1964, c.
29) reads as follows:

38. Previous to or during the inquest, the coroner
shall have full power to order the detention, with or
without a warrant, of any person or witness whom he
may deem necessary, and who, in his opinion, may fail
or refuse to be present at the inquest.

He may require such person or witness to furnish
sufficient bail to ensure his being present at the inquest.

The Coroner does not have an unlimited power
of arrest; his power is circumscribed by the actual
wording of s. 38, which is categorical: the arrest of
an individual is only permitted if the Coroner
believes he will be needed at the inquest, and if,
further, he believes the individual may fail or
refuse to be present at the inquest. The Coroner
cannot therefore, under this provision or any other
applicable to the case at bar, order a person to be
arrested merely to allow police officers to question
him while he is in confinement, and before the
Coroner holds his inquest.

Mais pareille solution n'apparait pas aussi clai-
rement en ce qui a trait aux agissements de la
Sfiret6 pendant les deuxibme et cinquibme 6tapes.

La deuxi6me 6tape est celle de l'arrestation de
l'appelant, effectue en vertu du mandat d6livr6
par le coroner pour les motifs qui y sont 6nonc6s
comme suit:

ATTENDU que le 11 juillet 1965 A St-Lambert
district de Montr6al, M. Wilfrid Dumont a trouv6 la
mort;

ATTENDU que j'ai bonnes raisons de croire que M.
Wilfrid Dumont n'est pas mort de causes naturelles ou
accidentelles, mais par suite de circonstances impliquant
la participation d'un autre personne;

ATTENDU qu'en vertu de l'article 38 de la Loi des
coroners, j'ai pouvoir d'ordonner la d6tention de toute
personne comme t6moin;

ATTENDU que la d6position de Benny Chartier est
n6cessaire et d'une tras grande importance;

ATTENDU que j'ai raison de croire que ledit Benny
Chartier peut se soustraire A son assignation comme
t6moin lors de l'enquate.

L'article 38 de la Loi des coroners, (S.R.Q.
1964, chap. 29) se lit comme suit:

38. Le coroner, avant ou pendant I'enquate, a plein
pouvoir d'ordonner la d6tention, avec ou sans mandat,
de toute personne ou de tout t6moin dont il peut avoir
besoin et qui, dans l'opinion du coroner, peut n6gliger ou
refuser d'assister A l'enquite.

II peut exiger de cette personne ou de ce t6moin un
cautionnement suffisant pour assurer sa comparution
lors de l'enquate.

Le coroner n'a pas, en matiare d'arrestation, un
pouvoir illimit6; son pouvoir est circonscrit par le
texte mime de l'art. 38 qui est explicite: I'arresta-
tion d'une personne n'est permise que si le coroner
croit en avoir besoin A l'enqu~te et s'il est, de plus,
d'opinion que celle-ci peut n6gliger ou refuser d'as-
sister A l'enqu8te. Le coroner ne peut donc, en
vertu de cette disposition ni en vertu d'aucun autre
texte applicable en l'esp6ce, ordonner l'arrestation
d'une personne dans le seul but de permettre aux
agents de la Stiret6 d'interroger celle-ci dans des
conditions de d6tention et avant que le coroner ne
tienne son enqu8te.

508 [ 1979] 2 S.C.R.



[1979] 2 R.C.S. CHARTIER C. PROC. G~N. (QUE.) Le Juge Pratte 509

Why was Chartier arrested? Was it to ensure
that he would be present at the inquest, because it
was feared he would not be present, or was it in
order to question him in circumstances better
suited to the obtaining of incriminating admis-
sions?

The Coroner issued the warrant of arrest on
September 1, after being informed of the progress
of the investigation by the police officers. The
latter did not have in their possession, or provide
the Coroner, with any information likely to make
him fear or suspect, much less believe, that appel-
lant might fail to attend a Coroner's inquest if
required to do so. Nothing in the evidence supports
the Coroner's statement in the arrest warrant that
he had [TRANSLATION] "reason to believe that the
said Benny Chartier may not comply with his
summons as a witness at the inquest". Before the
arrest, Cpl. Lefebvre of the Police Force told Chief
Reilly of the Municipal Police that they had decid-
ed to arrest appellant for questioning: Reilly said,
referring to this conversation with Lefebvre,

Corporal Lefebvre in my office, in front of my Lieuten-
ant MacMeekan, said: "We are going to pick up Benny
Chartier for questioning."

Chartier was arrested at 9 a.m. on September 2,
near his Montreal office. He was taken at once to
the police headquarters in that city, and was ques-
tioned there until 11 a.m., when he was taken to
his cell. At about 12:20 p.m. Chartier agreed to
take a lie detector test, and at 4 p.m. he took part
in a line-up and was questioned again; at 7:40 p.m.
Chartier took part in a second line-up, and was
questioned from 8 p.m. to 11:40 p.m., when he was
taken back to his cell for the night. The next
morning, September 3, Chartier asked to be taken
to the barber; he then made it known that he was
ready to make a written statement. From noon to 2
p.m. he gave a version of the facts which was taken
down in writing, and which he signed. This version
contradicted on points which the police considered
significant the information he had earlier given
orally to the Police Force: thus, he stated that on
the day of the accident he passed by the site of the
incident on his way home from the Golf Club

Pourquoi a-t-on arr&6 Chartier? Est-ce pour
assurer sa presence A l'enqu8te parce qu'on crai-
gnait qu'il ne s'y pr6sente pas ou est-ce plut6t dans
le but de l'interroger dans des conditions plus
propices A l'obtention d'aveux incriminants?

Le coroner d6livre le mandat d'arrestation le 1er
septembre aprbs avoir 6t6 mis au courant des
progrds de l'enqu~te policibre par les agents de la
Sfiret6. Ceux-ci n'ont en leur possession et ne lui
fournissent aucune information qui puisse lui per-
mettre, non pas de croire, mais mime seulement de
craindre ou de soupgonner que l'appelant puisse
n6gliger de se pr6senter A une enquate du coroner
s'il en 6tait requis. Aucun 616ment de preuve n'ap-
puie l'affirmation du coroner dans le mandat d'ar-
restation A l'effet qu'il a araison de croire que ledit
Benny Chartier peut se soustraire A son assigna-
tion comme t6moin lors de l'enquates. Avant I'ar-
restation, le caporal Lefebvre de la Sfiret6 informe
Reilly, chef de la Sfiret6 municipale, que l'on a
d6cid6 d'arrater l'appelant pour interrogatoire;
Reilly dit, en r6f6rant A cette conversation avec
Lefebvre:

[TRADUCTION] Dans mon bureau, le caporal Lefebvre,
en pr6sence du lieutenant MacMeekan, a dit: <Nous
allons arrater Benny Chartier pour l'interroger.o

Chartier est arret6 le 2 septembre A neuf heures
du matin, prbs de son bureau A Montr6al. Il est
imm6diatement conduit aux quartiers g6nbraux de
la Sfiret6 dans cette ville et on l'y interroge jusqu'A
onze heures a.m. alors qu'on le conduit A sa cellule.
Vers midi et vingt, Chartier consent A subir le test
du d6tecteur de mensonge et A quatre heures, il
prend part A une parade d'identification et est A
nouveau interrog6; A sept heures quarante, Char-
tier participe A une nouvelle parade d'identifica-
tion et on l'interroge de huit heures p.m. A onze
heures quarante p.m., alors qu'on le reconduit A sa
cellule pour la nuit. Le lendemain matin, 3 septem-
bre, Chartier demanded 8tre conduit chez le
barbier; il fait ensuite savoir qu'il est prt A faire
une d6claration 6crite. De midi A deux heures, il
donne une version des faits qui est prise par 6crit et
qu'il signe. Cette version contredit sur des points
que les policiers considbrent importants, les rensei-
gnements qu'il a pr6alablement donn6s verbale-
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which he left between 5:00 and 5:30 p.m. After
signing this statement, Chartier was taken to the
Coroner's office, where the Assistant Coroner
released him.

Cpl. DeGrice was questioned on what took
place once Chartier had signed his statement:

[TRANSLATION] Q. After, after this statement, this
signature was placed on the statement, what hap-
pened regarding Mr. Chartier?

A. After that, we took Mr. Chartier back to the
Coroner's office and he was released the same day.

Wilmot, for his part, stated that he telephoned
the Coroner at 10:50 a.m., [TRANSLATION] "to
explain the result of the investigation involving
Mr. Chartier, and it was decided to release Mr.
Chartier the same day, and an appointment was
made for 2:30 p.m. the same day".

The release order signed by the Coroner on
September 3 indicates that appellant was released
[TRANSLATION] "as he will be present when the
Court has set a date for the inquest". I must say I
cannot understand how the Coroner came to this
conclusion. When he was arrested, appellant knew
almost nothing of the attack on Dumont; he did
not know he was suspected of being responsible for
it; when he was released, he knew this, and by his
written statement he confirmed the suspicions of
the police officers. If, at the time of the arrest, the
Coroner really feared that appellant might not be
present at the inquest, he had all the more reason
to persist in that belief after the imprisonment.
Furthermore, the Coroner had not seen Chartier
while he was imprisoned, and the officers had
obtained no assurance or guarantee from him
regarding his presence at the inquest: the matter
did not even come up. When Chartier was
released, the Assistant Coroner told him he would
probably be called as a witness at the inquest to be
held by the Coroner into the death of Dumont, and
asked him not to leave the country; no bail or
written undertaking was required from Chartier.

ment A la Sfiret6; il affirme en effet que le jour de
l'accident il a quitt6 le Club de golf entre cinq
heures et cinq heures trente de l'aprbs-midi pour se
rendre chez lui en passant A l'endroit de l'agres-
sion. Aprbs avoir sign6 cette d6claration, Chartier
est conduit au bureau du coroner oai l'assistant
coroner le libbre.

Le caporal DeGrice est interrog6 sur ce qui s'est
passe une fois que Chartier eut sign6 sa
d6claration:

Q. Aprbs avoir, apris que cette d6claration, cette
signature soit appos6e A la d6claration, qu'est-ce
qui s'est pass6 relativement A monsieur Chartier?

R. Apris 9a, nous avons reconduit monsieur Chartier
chez le coroner et il a 6t6 lib6r6 le mime jour.

Wilmot, quant A lui, dit avoir t6l6phon6 au
coroner A dix heures cinquante du matin pour,
selon ses propres mots, ((expliquer le r6sultat de
l'enqu8te concernant monsieur Chartier et il fut
d6cid6 de libbrer monsieur Chartier la m~me jour-
n6e et un rendez-vous avait 6t6 fix6 pour deux
heures trente la mime journ6e>.

L'ordonnance de lib6ration sign6e par le coroner
le 3 septembre indique que l'appelant est mis en
libert6 (vu qu'il sera pr6sent lorsque la Cour aura
fix6 une date pour l'enquate. J'avoue ne pas com-
prendre comment le coroner a pu en venir A cette
conclusion. Lors de l'arrestation, I'appelant igno-
rait A peu prbs tout de l'attentat contre Dumont; il
ne savait pas qu'on le soupponnait d'en 6tre l'au-
teur; lors de sa lib6ration, il le sait et par sa
d6claration 6crite, il a confirm6 les souppons des
agents de la Stiret6. Si le coroner craignait vrai-
ment, au moment de l'arrestation, que l'appelant
ne soit pas pr6sent A l'enquate, il avait d'autant
plus de raison de persister dans la meme opinion A
la suite de l'incarc6ration. De plus, le coroner n'a
pas vu Chartier pendant son incarc6ration et les
policiers n'ont obtenu de lui aucune assurance ou
garantie relativement A sa pr6sence A l'enquate: le
sujet n'a m8me pas 6t6 effleur6. Lors de sa libbra-
tion, I'assistant coroner informe seulement Char-
tier qu'il sera vraisemblablement assigne comme
t6moin lors de l'enqu8te que tiendra le coroner sur
les circonstances de la mort de Dumont et il lui
demande de ne pas quitter le pays; l'on n'exige
aucun cautionnement ni engagement 6crit de la
part de Chartier.
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One conclusion obviously emerges from all of
this: Chartier was arrested solely in order for the
Police Force to question him while he was in
confinement, and not to ensure that he would
attend the Coroner's inquest.

As mentioned above, s. 38 of the Coroners' Act
does not authorize the arrest of an individual for
that purpose.

The warrant of arrest against Chartier was
therefore issued without right. In my opinion, the
Court of Appeal and the trial court both erred in
law, by giving the power of the Coroner to arrest a
scope that greatly exceeds that permitted by the
wording of s. 38 of the Coroners' Act.

The trial judge observed:
[TRANSLATION] In view of this information, the Court
concludes that the Coroner could reasonably have
formed the opinion that plaintiff was in a position to
enlighten him as to the causes and circumstances of the
death of Dumont (Coroners' Act, R.S.Q. 1964, c. 29, s.
18). He accordingly compelled him to appear for ques-
tioning (s. 38). In other words, we are not concerned
here with one individual laying an information against
another and causing him to be apprehended by the
police. There is not even an informant, and there is no
accused. The Coroner has a right and a duty to seek
information from any individual likely to be able to
enlighten him concerning a death from accidental
causes.

The trial judge appears to me to be confusing
the Coroner's inquest with the police investigation.
The powers of the Coroner to call witnesses and to
make arrests must only be exercised for purposes
of the inquest which the Coroner himself is to
hold, not as part of the police investigation which
often precedes the Coroner's inquest. The Coroner
has no power to call witnesses to appear before
police officers to be questioned by them; nor does
he have a power to have a person arrested so as to
facilitate his interrogation by the police.

Turgeon J.A. of the Court of Appeal also seems
to me to have erred as to the extent of the powers
of arrest enjoyed by the Coroner. Speaking of
Chartier's arrest, which was made on September 2,
he wrote:

De tout cela, une conclusion s'impose de toute
6vidence: Chartier a 6t& arrdt6 uniquemet pour
permettre A la Sfiret6 de l'interroger dans des
conditions de d6tention et non pas en vue d'assurer
sa presence A l'enqudte du coroner.

Or, on l'a vu, I'art. 38 de la Loi des coroners
n'autorise pas l'arrestation d'une personne pour
cette fin.

Le mandat ordonnant l'arrestation de Chartier a
donc 6t6 d6livr6 sans droit. A mon avis, la Cour
d'appel et la Cour de premiere instance ont toutes
deux err6 en droit en donnant au pouvoir d'arresta-
tion du coroner une port6e qui d6passe beaucoup
celle du texte de l'art. 38 de la Loi des coroners.

Le juge de premiere instance dit:
En possession de ces informations la Cour est d'opinion
que le coroner pouvait raisonnablement s'8tre fait l'opi-
nion que le demandeur 6tait en 6tat de l'6clairer sur les
causes et circonstances de la mort de Dumont (Loi des
Coroners, chap. 29, S.R.Q. 1964, article 18). En cons6-
quence il l'a forc6 A comparaitre pour interrogatoire
(art. 38). En effet nous ne sommes pas en presence ici
d'un individu qui porte plainte contre un autre et qui le
fait appr6hender par la police. 11 n'y a mime pas de
plaignant et il n'y a pas d'accus6. Le coroner a le droit et
le devoir de s'enqu6rir aupras de toute personne suscepti-
ble de lui donner des renseignements au sujet d'un d6cas
survenu A la suite de causes accidentelles.

Le juge de premiere instance me semble confon-
dre l'enquate du coroner avec l'enquite policibre.
Les pouvoirs du coroner en matibre d'assignation
de t6moins et d'arrestation doivent etre exerc6s
seulement pour les fins de l'enqu~te que le coroner
doit lui-meme tenir et non pas pour les fins de
l'enqute policibre qui souvent pr6c6de l'enqu8te
du coroner. Le coroner n'a aucun pouvoir d'assi-
gner des t6moins A comparaitre devant les agents
de la Sfiret6 pour y 8tre interrog6s par eux; il n'a
pas non plus le pouvoir d'ordonner l'arrestation
d'une personne afin de faciliter son interrogatoire
par la police.

Le juge Turgeon de la Cour d'appel m'apparait
lui aussi s'8tre m6pris sur l'6tendue des pouvoirs
d'arrestation que posshde le coroner. En parlant de
l'arrestation de Chartier qui a 6t6 effectu6e le 2
septembre, il 6crit:
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[TRANSLATION] We have seen that this arrest was
made by DeGrice and Wilmot pursuant to a warrant of
the Coroner, who was made aware of the entire police
file and who, under the Coroners' Act (R.S.Q. 1964, c.
29, ss. 18 and 38), had full powers to issue such a
warrant.

In my view, this statement, in the context of the
case at bar, is incorrect: the Coroner did not have
the power to order the arrest of Chartier for the
purposes of a police interrogation.

Such being the case, let us now consider wheth-
er, in carrying out the order contained in the
warrant of arrest which was probably issued at
their request, the police officers committed a fault
within the meaning of art. 1053 C.C. In order to
determine whether the officers committed a fault,
the question is whether, in the case at bar, their
conduct was that which would have had a reason-
able person, concerned about the interests of
others, placed in the same circumstances as those
in which they found themselves (Mazeaud and
Tunc, Responsabilitg civile delictuelle et contrac-
tuelle, 6th ed., t. 1, No. 439, p. 504, and Note 3, p.
505; Canadian National Railway Company v.
Vincent6 .

The characteristics of this prudent and reason-
able person, whose conduct we are to use as a
guide, will vary according to the circumstances
Esmein and Ponsard (Aubry and Rau, Droit civil
frangais, 7th ed., t. 6, p. 527) specifically empha-
size the diversity of the model:

[TRANSLATION] It would be a mistake, however, to
think that the comparison model to which reference is
made in assessing the conduct of men is uniform and
unchanging. In reality, it varies depending on the
situation.

No one disputes that a professional, in the practice of
his profession, must demonstrate knowledge and skill
not possessed by the ordinarily prudent man; and anyone
who, though not a professional, undertakes a task
requiring technical knowledge, is also responsible for
faults which a trained individual would not commit.

Apart from professional activities, a special compari-
son model must also be developed for dealing with an
activity requiring special training. For example, in

6 [1979] 1 S.C.R. 364.

Nous avons vu que cette arrestation avait 6t6 faite par
DeGrice et Wilmot en vertu d'un mandat du Coroner,
qui avait 6t6 mis au courant de tout le dossier de la
police et qui avait, en vertu de la Loi des coroners
(S.R.Q. 1964, ch. 29, articles 18 et 38), pleins pouvoirs
pour 6mettre un tel mandat.

A mon point de vue, cette affirmation est, dans
le contexte de la pr6sente cause, inexacte: le coro-
ner n'avait pas le pouvoir d'ordonner l'arrestation
de Chartier pour fins d'interrogatoire par la police.

Ceci 6tant, voyons maintenant si les agents de la
Sfiret6 ont, en ex6cutant l'ordre contenu au
mandat d'arrestation vraisemblablement d6livr6 A
leur demande, commis une faute au sens de l'art.
1053 C.c. Pour savoir si les agents ont commis une
faute, il faut se demander si leur conduite a, dans
l'esp6ce, 6t6 celle d'une personne avisbe et sou-
cieuse des int6r6ts d'autrui, plac6e dans les m~mes
circonstances que celle oil ils se trouvaient
(Mazeaud et Tunc, Responsabilit6 civile dilic-
tuelle et contractuelle, 6e 6d., t. 1, no 439, p. 504 et
note 3, page 505; Compagnie des chemins de fer
nationaux du Canada c. Vincent6.

Les qualit6s de cette personne avis6e et prudente
dont le comportement doit nous servir de critbre
varient suivant les circonstances. Esmein et Pon-
sard (Aubry et Rau, Droit civil frangais, 7e 6d., t.
6, p. 527) soulignent pr6cis6ment la diversit6 du
type de comparaison:

Ce serait une erreur, toutefois, de croire que le type de
comparaison, auquel on se rbfbre pour juger la conduite
des hommes, est unique et immuable. II varie, en r6alit6,
selon les situations.

Nul ne conteste qu'un professionnel doit, dans l'exer-
cice de sa profession, faire preuve de connaissances et
d'une habilet6 que ne posside pas un bon pare de famille
quelconque; d'ailleurs celui qui entreprend, sans 8tre
professionnel, une tdche exigeant des connaissances
techniques, est 6galement responsable des fautes que ne
commettrait pas un homme du m6tier.

En dehors des activit6s professionnelles, on doit aussi
former un type de comparaison sp6cial dds que l'on est
en pr6sence d'une activit6 exigeant un apprentissage

6 [1979] 1 R.C.S. 364.

512 [1979] 2 S.C.R.



[1979] 2 R.C.S. CHARTIER C. PROC. GEN. (Qu~.) Le Juge Pratte 513

assessing the conduct of a motorist, we compare him
with a model driver; to determine who caused a moun-
tain accident, we consider what a model climber would
do, and so on. These are all special models, who are
assumed to have certain knowledge or skills, and are
therefore not to be confused with the general model of
the ordinarily prudent or reasonable man.

Planiol observes (Traitg 6limentaire de droit
civil, 11th ed., t. 2, No. 865 bis): [TRANSLATION]
"The function of the judge is always the same: it is
to compare the behaviour of the person responsible
for the damage with the ordinary and usual
behaviour of a man practising the same profes-
sion".

In the case at bar, therefore, the conduct of the
police officers cannot be assessed without consider-
ing the fact that they are professionals whose duty
is, first, to maintain peace, order and public safety,
and second, to prevent and investigate criminal
offences and breaches of provincial laws (Provin-
cial Police Act, R.S.Q. 1964, c. 40 s. 4); they are
peace officers and have all the powers, attributions
and privileges thereof (s. 7).

The authority of a police officer is not of course
unlimited; he must know its limits, and if he
disregards or ignores them, he commits a fault:
ignorance of what a person is supposed to know is
not an excuse (Strasbourg v. Lavergne7 , at pp. 193
and 194).

The police officers certainly had the duty to
inquire into the circumstances of the death of
Wilfrid Dumont and, if they saw fit, to try to
obtain information from Chartier; but they were
required to know that this duty of inquiry did not
authorize them to invade personal freedom, even
with the otherwise laudable aim of trying to find
the guilty party. It certainly is not too much to
expect a member of the Police Force to know that
our laws do not allow him to arrest a person
merely in order to question him, especially when
he cannot proceed to his arrest without warrant.

7 [1956] Que. Q.B. 189.

particulier. Pour juger la conduite d'un automobiliste
par exemple, on le comparera au modble du bon conduc-
teur. Pour juger I'auteur d'un accident de montagne, on
se r6f6rera au type du bon alpiniste; etc ... Il s'agit IA
d'autant de types particuliers qui, supposant la posses-
sion de certaines connaissances ou d'une certaine habi-
let6, ne se confondent pas avec le modble g6nbral du bon
pare de famille ou de l'homme avis6 quelconque.

Planiol (Traitg 6limentaire de droit civil, 1le
6d., t. 2, no 865 bis) 6crit: <<La tdche du juge est
toujours la m~me, elle consiste A comparer l'acti-
vit6 de l'auteur du dommage A l'activit6 normale et
r6gulibre d'un homme exergant la mime profes-
sion)).

L'on ne saurait donc, dans l'esp6ce, juger de la
conduite des agents de la Sfiret6 sans tenir compte
du fait qu'ils sont des professionnels dont la raison
d'8tre est d'une part le maintien de la paix, de
l'ordre et de la s6curit6 publique et d'autre part la
pr6vention et la recherche des infractions criminel-
les et des contraventions aux lois de la province
(Loi de la SiretM provinciale, S.R.Q. 1964, chap.
40, art. 4); ils sont des agents de la paix et ils en
poss6dent les pouvoirs, attributions et privilkges
(art. 7).

L'autorit6 d'un policier n'est 6videmment pas
illimit6e; aussi est-il tenu d'en connaitre les limites;
s'il les m6connait ou les ignore, il commet une
faute: l'ignorance d'une chose qu'on est cens6 con-
naltre n'est pas une excuse (Strasbourg c. Laver-
gne', aux pp. 193 et 194).

Les agents de la Sfiret6 avaient certes le devoir
de faire enqu8te sur les circonstances de la mort de
Dumont et, s"ils le croyaient utile, de tenter d'ob-
tenir des informations de Chartier; mais, ils 6taient
tenus de savoir que ce devoir d'enquite ne les
autorisait pas A attenter A la libert6 individuelle
m8me dans le but, par ailleurs louable, de tenter
de trouver le coupable. Ce n'est certes pas trop
exiger d'un membre de la Sfiret6 qu'il sache que
nos lois ne lui permettent pas d'arreter une per-
sonne dans le seul but de l'interroger, surtout alors
qu'il n'est m~me pas dans les conditions voulues
pour pouvoir proc6der A une arrestation sans
mandat.

[1956] B.R. 189.
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It was submitted by respondent that the police
officers committed no fault, since they were only
carrying out the order contained in the warrant of
arrest. Against that, it must be said that a subordi-
nate is not necessarily exempt from liability
because the wrongful act was committed in order
to comply with a superior's order. In Chaput v.
Romain', this Court held police officers who
obeyed their superior's order liable in delict. Tas-
chereau J., as he then was, speaking for Kerwin
C.J. and Estey J., said at p. 842:

[TRANSLATION] Furthermore, no reliance can be
placed on the fact that respondents may have acted in
obedience to a superior's orders. Obedience to a superi-
or's orders is not always an excuse. The subordinate
must not act rashly, and when he is made reasonably
aware that the facts which led to the order he received
were without foundation, he must back down.

Though expressing his views differently, Fau-
teux J. concurred with this opinion (at pp. 865 and
866).

See also Planiol and Ripert, Traitg pratique de
droit civil frangais, 2nd ed., t. 6, No. 560, p. 777;
Mazeaud and Tunc, op. cit., No. 497, pp. 559 and
560; Demogue, Des obligations en gindral, t. 3,
No. 320, p. 517; Aubry and Rau, op. cit., No. 362,
pp. 538 and 539.

Here, it seems impossible to say that the police
officers were unaware that the Coroner's warrant
was unlawful. They knew or should have known.
In the first place, the warrant itself stated the facts
alleged to be in support of its being issued: the last
paragraph of the preamble stated that the Coroner
had "reason to believe that the said Benny Char-
tier may not comply with his summons as a witness
at the inquest". The officers must have known that
this statement was untrue. They were the ones who
did the investigation for the Coroner, and com-
municated the results to him; they knew of no fact
suggesting that Chartier might "not comply with
his summons as a witness at the inquest". The
officers knew that the sole purpose of the arrest
was to enable them to carry out the interrogation
of Chartier while he was in confinement. More-
over, while there is no direct evidence that it was

8 [19551 S.C.R. 834.

L'intimb pr6tend que les agents de la Sfiret6
n'ont pas commis de faute puisqu'ils n'ont fait
qu'ex6cuter l'ordre contenu au mandat d'arresta-
tion. A cela il faut dire qu'un subordonn6 n'est pas
n6cessairement exempt de responsabilit6 parce que
l'acte fautif a 6t pos6 pour obtemp6rer A l'ordre
d'un supbrieur. Dans Chaput c. Romain', cette
Cour a retenu la responsabilit6 d6lictuelle de poli-
ciers qui avaient ob6i A un ordre de leur sup6rieur.
Exprimant 6galement I'opinion du juge en chef
Kerwin et du juge Estey, le juge Taschereau, alors
juge puin6, dit A la p. 842:

De plus, on ne saurait invoquer le fait que les intim6s
auraient agi en ob6issance A l'ordre d'un supbrieur.
L'obbissance A l'ordre d'un sup6rieur n'est pas toujours
une excuse. Le subordonn6 ne doit pas agir inconsid6r6-
ment, et quand il se rend raisonnablement compte du
non-fond6 des faits qui ont provoqu6 l'ordre qu'il a requ,
il doit reculer.

Le juge Fauteux partage cet avis tout en expri-
mant sa pens6e dans des termes diff6rents (aux pp.
865 et 866).

Voir 6galement Planiol et Ripert, Traitg prati-
que de droit civil frangais, 2e 6d., t. 6, no 560, p.
777; Mazeaud et Tunc, pr6cit6, no 497, pp. 559 et
560; Demogue, Des obligations en gindral, t. 3, no
320, p. 517; Aubry et Rau, pr6cit6, no 362, pp. 538
et 539.

Ici, il m'apparait impossible de dire que les
agents de la Sfiret6 ignoraient l'ill6galit6 du
mandat du coroner. Ils la connaissaient ou
devaient la connaltre. D'abord, le mandat lui-
m~me 6nonce des faits qui sont censbs en justifier
la d6livrance; le dernier alin6a du pr6ambule dit
que le coroner a raison de croire que ledit Benny
Chartier peut se soustraire A son assignation
comme t6moin lors de l'enquftei. Les agents ne
pouvaient pas ne pas savoir que cette affirmation
6tait erron6e. Ce sont eux qui ont fait enquate pour
le coroner et qui lui en ont communiqu6 les r6sul-
tats; ils ne connaissaient aucun fait qui permettait
de soupponner que Chartier pourrait (se soustraire
A son assignation comme t6moin lors de l'enqu8tes.
Les agents savaient que le seul objet de l'arresta-
tion 6tait de leur permettre de proc6der, dans des
conditions de captivit6, A l'interrogatoire de Char-

8 [1955] R.C.S. 834.
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the police officers who asked the Coroner to order
appellant's arrest, so that they could conduct their
police investigation under more favourable condi-
tions, the evidence as a whole makes it difficult to
come to any other conclusion. The warrant
indicated on its face that it was issued for a reason
which the officers knew to be false, and their
actions while appellant was incarcerated, like those
of the Coroner, clearly indicate that they all were
fully aware of the true purpose of the warrant.

I therefore conclude that the police officers were
aware of the fact that the arrest of Chartier was
ordered for a purpose other than that stated in s.
38 of the Coroners' Act, which is in fact specifical-
ly mentioned in the warrant. The officers did not
necessarily act in bad faith, but in the circum-
stances their good faith is not an excuse: their fault
was in not knowing or being in error (Planiol and
Ripert, op cit., No. 522, p. 705).

By making the arrest of Chartier as they did,
the police officers did not behave as "a reasonable
person, concerned about the interests of others":
they committed a fault making them liable, and
hence respondent as well.

What about the conduct of the police officers
during the fifth stage, that of the Coroner's
inquest? Did they act then as reasonable persons,
concerned for the interests of others?

Appellant raised several grounds of attack.

First, he maintained that the officers did not
give the Coroner or the Crown prosecutor all the
information in their possession; in particular, that
they concealed information likely to exonerate
Chartier. This submission was made before the
Court of Appeal, but it was dismissed. Turgeon
J.A. said, inter alia:

[TRANSLATION] Counsel for the Crown was given full
information on the police investigation, as was the
Conorer.

tier. D'ailleurs, s'il n'y a pas de preuve directe A
l'effet que ce sont les agents de la Sfiret6 qui ont
demand6 au coroner d'ordonner l'arrestation de
l'appelant pour leur permettre de tenir leur
enquite policibre dans des conditions plus favora-
bles, I'ensemble de la preuve permet difficilement
d'en arriver A une autre conclusion. Le mandat
indiquait A sa face m~me qu'il 6tait d61ivr6 pour
une raison dont les agents connaissaient la fausset6
et leurs agissements pendant I'incarc6ration, tout
comme ceux du coroner, d6montrent bien que tous
connaissaient parfaitement I'objet veritable du
mandat.

J'en viens donc A la conclusion que les agents de
la Silret6 6taient au courant que l'arrestation de
Chartier 6tait ordonnee pour une fin autre que
celle pr6vue A l'art. 38 de la Loi des coroners qui
est d'ailleurs sp6cifiquement mentionn6 au mandat
d'arrestation. Les agents n'6taient pas necessaire-
ment de mauvaise foi, mais dans les circonstances,
leur bonne foi n'est pas une excuse: leur faute
consiste A ne pas avoir su ou a s'8tre tromp6s:
(Planiol et Ripert, pr6cit6, no 522, p. 705).

En proc6dant A l'arrestation de Chartier dans les
conditions oa ils l'ont fait, les agents de la Sfiret6
n'ont pas eu la conduite d'<<une personne avise et
soucieuse des int6rdts d'autruin: ils ont commis une
faute qui engage leur responsabilit6 et partant
celle de l'intim6.

Qu'en est-il de la conduite des agents de la
Stiret6 pendant la cinquibme 6tape, celle de l'en-
qu~te du coroner? Ont-ils alors agi comme l'aurait
fait, dans les m8mes circonstances, une personne
avis6e et soucieuse des int6rets d'autrui?

L'appelant formule plusieurs griefs.

II pr6tend d'abord que les agents n'auraient pas
fourni au coroner ou au procureur du ministbre
public toutes les informations qu'ils poss6daient; ils
auraient notamment cach6 des renseignements de
nature A innocenter Chartier. Ce reproche a 6t6
formul6 devant la Cour d'appel et il a 6t6 rejet6.
Le juge Turgeon dit notamment:

Le procureur de la Couronne avait 6t6 mis au courant
de toute l'enqu~te des policiers de meme que le Coroner.
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The police had reported fully on the investigation to
the Coroner and to counsel for the Crown, and did not
themselves have anyone to call at the inquest.

It was alleged that the police did not tell counsel for
the Crown all they knew. The evidence proved the
contrary. It was established that the police handed their
entire file over to counsel for the Crown, and even
prepared a sumary of that file.

There is no basis in the evidence which would
enable this Court to vary this finding of facts of
Turgeon J.A.

Appellant then submitted that the police officers
are at fault because the Coroner did not hear
certain witnesses, whose testimony would have
been favourable to appellant. This allegation
cannot be upheld against the officers. The inquest
was not an investigation by the police, it was a
Coroner's inquest. When an individual dies under
certain circumstances, the Coroners' Act requires
the Coroner to hold an inquest (s. 23). At the
inquest, the Coroner hears such persons "as are, in
his opinion, in a position to enlighten him regard-
ing the causes and circumstances of the death" (s.
18). To this end, he has the power to summon
jurors and witnesses (s. 32), but he is obligated to
summon the witnesses suggested to him by counsel
for the Crown, who alone has a right to be present
at the inquest and to examine and cross-examine
witnesses. No other interested party may put ques-
tions to a witness without the Coroner's permis-
sion. The provisions of the Act leave no doubt in
this regard: the Police Force enjoys no authority
over the summoning, hearing and examination of
witnesses. Subject to the right of counsel for the
Crown, it is the Coroner alone who can decide
whether he should hear, or should not hear, a
particular witness. The decision of the Coroner in
this regard cannot therefore be blamed on the
police officers.

However, appellant contended that the police
officers, by their "dol", prevented Steven Livie
from testifying, and that his testimony would have
cleared appellant.

Livie, then 12 years old, was an eyewitness to
the attack; he told his story to the Municipal

Les policiers avaient fait rapport de toute l'enqu8te au
Coroner et au procureur de la Couronne et eux-m~mes
n'avaient personne A faire entendre A cette enquate.

Il est reproch6 aux policiers de ne pas avoir dit tout ce
qu'ils savaient au procureur de la Couronne. La preuve a
r6v6l6 le contraire. II a 6t6 6tabli que les policiers avaient
remis au procureur de la Couronne tout leur dossier et
qu'ils avaient meme r6dig6 un r6sumb de ce dossier.

La preuve ne contient rien qui puisse nous per-
mettre de modifier cette appr6ciation des faits du
juge Turgeon.

L'appelant reproche ensuite aux agents de la
Stret6 le fait que le coroner n'a pas entendu
certains t6moins dont le t6moignage aurait 6t6
favorable A l'appelant. Ce grief ne peut 6tre retenu
contre les agents. En effet, I'enquete dont il s'agit
n'est pas une enquate policibre, mais l'enqute du
coroner. Lorsqu'une personne meurt dans certaines
conditions, la Loi des coroners impose au coroner
comp6tent l'obligation de tenir une enquate (art.
23). A cette enqute, le coroner entend les person-
nes aqui, dans son opinion, sont en 6tat de 1'6clairer
sur les causes et les circonstances de la mort (art.
18). A cette fin, il jouit d'un pouvoir d'assignation
(art. 32), mais il est tenu d'assigner les t6moins
que lui suggdre l'avocat du ministbre public qui
seul a le droit d'assister A l'enquate, de questionner
et de transquestionner les t6moins. Aucune autre
partie int6ress6e ne peut poser des questions A un
t6moin sans la permission du coroner. Les disposi-
tions de la Loi ne laissent A cet 6gard aucun doute:
la Siret6 ne jouit d'aucune autorit6 en ce qui a
trait A l'assignation, A l'audition et A l'examen des
t6moins. Sous r6serve du droit du repr6sentant du
ministbre public, c'est au coroner seul qu'il appar-
tient de d6cider de l'opportunit6 pour lui d'enten-
dre ou de ne pas entendre tel ou tel t6moin. Les
decisions du coroner A cet 6gard ne peuvent donc
8tre imput6es aux agents de la Siret6.

Mais l'appelant soutient que les agents de la
Sfiret6 ont, par leur dol, empach6 Steven Livie de
t6moigner et son t6moignage, dit-on aurait inno-
cent6 l'appelant.

Livie, alors Ag6 de 12 ans, est un t6moin oculaire
de l'agression; il a donn6 sa version aux policiers
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Police officers and to those of the Police Force. He
took part, along with other eyewitnesses, in the
preparation of a sketch which was used by the
Police Force to trace the guilty party. His name
was mentioned to the Coroner and to counsel for
the Crown along with others, as witnesses to be
summoned to the Coroner's inquest. On the morn-
ing of the inquest, at the request of the Police
Force, Livie was present at a line-up which includ-
ed appellant, and in which the latter was identified
by the number 3. Livie stated:
I don't see the man there, the only one that I recognize
is No. 3, Mr. CHARTIER who is a friend of my father.

In the absence of any indication to the contrary,
it must be assumed that Livie would have made
the same statement if he had testified before the
Coroner.

Appellant submitted, first, that Livie was not
heard as a witness because of the wrongful inter-
ference of the police officers; and he argued that
the jury verdict would have been different if Livie
had been heard. He concluded that the jury verdict
was caused by the officers' fault.

Even assuming that the conduct of Cpl.
Lefebvre on this occasion was reprehensible, it
does not follow that this fault by Lefebvre was the
cause of the fact that Livie did not testify. It is
important not to confuse someone's presence at a
hearing with his being called as a witness. The fact
that a person is present at a hearing, voluntarily or
because he was summoned, does not mean he will
necessarily be heard. The hearing of witnesses, as
noted above, is exclusively a matter for the
Coroner and counsel for the Crown. The Coroners'
Act confers the widest possible discretion on them
in this regard, it confers none on police officers. I
can find nothing in the evidence that would justify
the inference that the Coroner would have called
Livie if he had been present. Neither the Coroner
nor counsel for the Crown asked that his name be
called as a witness during the inquest; no one was
surprised by his absence. In such circumstances, I
feel it is impossible to say that the Coroner would
have decided to hear Livie if the latter had been
present. Rather, the opposite conclusion must be

de la Sfiret6 municipale et A ceux de la Stret6. II a
particip6 avec d'autres t6moins oculaires A la con-
fection d'un portrait-robot que la Sfiret6 a utilis6
pour tenter de retracer le coupable. Son nom a 6t6
mentionn6 avec d'autres au coroner et au procu-
reur de la Couronne comme 6tant l'un des t6moins
A etre assign6s A l'enqu8te du coroner. Le jour de
l'enqu8te, le matin, A la demande de la Stret6,
Livie assiste A une parade d'identification A
laquelle participe l'appelant et oA celui-ci est iden-
tifi6 par le numbro 3. Livie d6clare:
[TRADUCTION] Je ne le vois pas ici, le seul que je
reconnais, c'est le no 3, M. CHARTIER qui est un ami
de mon pare.

En l'absence de toute indication contraire, il
faut dire que Livie aurait fait la meme d6claration
s'il avait t6moign6 devant le coroner.

L'appelant pr6tend d'abord que c'est par suite
de l'intervention fautive des agents de la Sfiret6
que Livie n'a pas 6t6 entendu comme t6moin; il
soutient ensuite que le verdict du jury eut 6
diff6rent si Livie avait 6 entendu. Il conclut que
le verdict du jury a 6t6 caus6 par la faute des
agents.

M8me en admettant que la conduite du caporal
Lefebvre a 66, A cette occasion, r6pr6hensible, il
n'en d6coule pas que cette faute de Lefebvre a 6t6
la cause du fait que Livie n'a pas t6moign6. Il ne
faut pas confondre la pr6sence d'une personne A
l'enquate et son audition comme t6moin. Le fait
qu'une personne assiste A l'enquete, volontairement
ou parce qu'elle y a 6t6 assignee, ne veut pas dire
qu'elle sera n6cessairement entendue. L'audition
des t6moins, on l'a vu, est une matibre de la
comp6tence exclusive du coroner et du procureur
de la couronne. La Loi des coroners leur confbre A
cet 6gard la plus grande discr6tion, elle n'en con-
fare aucune aux agents de la Sfiret6. Je cherche en
vain dans la preuve quelque indice qui permette
d'inf6rer que le coroner aurait fait t6moigner Livie
s'il avait 6 pr6sent. Ni le coroner ni le procureur
du ministbre public n'ont demand6 que son nom
soit appel6 comme t6moin au cours de l'enqu8te;
aucun ne s'est 6tonn6 de son absence. Dans ces
circonstances, il m'apparait impossible de dire que
le coroner aurait d6cid6 d'entendre Livie si celui-ci
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drawn: the Coroner did not even hear all the
witnesses he had summoned himself; he refused to
hear those who might have established that appel-
lant was not at the site of the incident wnen it took
place.

There is no relationship of cause and effect
between the intervention of Cpl. Lefebvre with
Mrs. Livie, even if it were wrongful, and the fact
that the Coroner decided not to call Livie. In my
view this complaint by appellant is groundless; it
therefore is not necessary to decide whether Livie's
testimony would have produced a different verdict.

Finally, appellant contended that Sgt. Wilmot
misled the jury by stating that his hair had a
darker colour at the time of the inquest than when
he was questioned following his arrest, about six
weeks before. Wilmot was questioned by counsel
for the Crown:

[TRANSLATION] Q. Now, to your knowledge, did you
notice during the questioning whether this person
whom you were questioning had red or black or
whatever colour hair?

A. It was certainly grey, rather like the colour .. .not
quite as white as that of Mr. Corriveau, somewhat
blacker but ... I was very suprised today when I
saw Mr. Chartier-he no longer has grey hair.

Q. You noticed today that Mr. Chartier did not today
have the same colour hair he had when you ques-
tioned him?

A. Yes, that's right.

Appellant testified at the Coroner's inquest; he
was the last witness. At the close of his testimony,
he was questioned by a juror, and then by counsel
for the Crown:

JUROR NUMBER 1:

Q. Have you changed the colour of your hair
recently?

A. No, sir.
Q. It's the same as it was then?

A. Yes.

avait 6t6 pr6sent. C'est plut6t la conclusion con-
traire qu'il faut tirer: le coroner n'a m~me pas
entendu tous les t6moins qu'il avait lui-mime assi-
gn6s; il a refus6 d'entendre ceux qui auraient 6tabli
que l'appelant n'6tait pas A l'endroit de l'incident A
l'heure oA celui-ci s'est produit.

Il n'y a pas de relation de cause A effet entre
l'intervention, meme fautive, du caporal Lefebvre
auprbs de madame Livie et le fait que le coroner
ait d6cid6 de ne pas faire entendre Livie. Ce grief
de l'appelant m'apparait mal fond6; il n'est done
pas n6cessaire de d6cider si le t6moignage de Livie
aurait entrain6 un verdict diff6rent.

L'appelant reproche enfin au sergent d'6tat
major Wilmot d'avoir induit le jury en erreur en
affirmant que ses cheveux 6taient, lors de l'en-
qu8te, d'une couleur plus fonc6e qu'au moment de
l'interrogatoire qui a suivi son arrestation environ
six semaines auparavant. Wilmot est interrog6 par
l'avocat du ministbre public:

Q. Maintenant, A votre connaissance, avez-vous
remarqu6 lors de l'interrogatoire si la personne en
question que vous interrogiez avait les cheveux
rouges, noirs ou de quelle couleur?

R. C'6tait certainement de couleur grise, plut6t
comme la couleur ... pas tout A fait aussi blancs
que ceux de Me Corriveau, un peu plus noirs mais
... j'ai 6t6 tris surpris aujourd'hui quand j'ai vu
M. Chartier, il n'a plus les cheveux gris.

Q. Vous avez remarqu6 aujourd'hui que M. Chartier
n'avait pas aujourd'hui les cheveux de Ia couleur
qu'il avait quand vous l'avez interrog6?

R. Oui, c'est cela.

L'appelant a t6moign6 A l'enqu8te du coroner; il
a 6t6 le dernier t6moin. A la fin de son t6moignage,
il est questionn6 par un jur6, puis par l'avocat du
ministdre public:

[TRADUCTION] LE JURt NUMERO 1

Q. Vous 8tes-vous teint les cheveux r6cemment?

R. Non, monsieur.

Q. Vos cheveux sont de la mime couleur qu'ils 6taient
ce jour-lI?

R. Oui.
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BY THE ATTORNEY FOR THE CROWN:

Q. Can you swear that Mr. Chartier?
A. Yes.

To understand the significance of these two
exchanges, it is necessary to know that according
to the evidence submitted to the Coroner, the
colour of the hair was the only feature that distin-
guished appellant from the real attacker. Two
witnesses were heard by the Coroner on the ques-
tion of identification: Mr. and Mrs. Holland. Tur-
geon J.A. aptly summarized their testimony when
he said that they [TRANSLATION] "swore that
appellant was an identical man to the attacker,
except that the latter had greying hair".

Holland testified to the Coroner in part as
follows:

Q. What was the color of his hair?

A. The color of his hair was a brown color but steel
grey on the side such as mine.

Q. Grey on the side?
A. Yes.

Q. Did you have the chance since the incident to see
that man again?

A. I seen (sic) an identical man but the hair was not
grey, that's (sic) why I don't swear that is the
man.

Q. Have you been asked by the police department to
try to identify that man in a line-up?

A. Yes I have. I attended a line up this day, this
morning at ten o'clock.

Q. How many people were in that line-up?

A. Four people.

Q. Did you see anyone that could be the man that
you saw that day?

A. Yes, I picked him up immediately when I went in
the room.

A . .....
The only doubt I have about that man I must
explain that I am definite that the man had grey
hair on the side of his head; I am definite about
that; that man this morning did not have that; I
pointed him out immediately and I think I said to
the Officer: "Waite (sic) a minute, the chap
should have grey hair" I think I made that point
clear.

LE SUBSTITUT

Q. Pouvez-vous jurer cela, M. Chartier?
R. Oui.

Pour juger de la port6e de ces deux 6changes, il
faut savoir que selon la preuve faite devant le
coroner, la couleur des cheveux 6tait le seul signe
permettant de distinguer l'appelant du v6ritable
agresseur. Deux t6moins sont entendus par le coro-
ner sur la question d'identification: monsieur et
madame Holland. Le juge Turgeon r6sume bien
leur t6moignage lorsqu'il dit qu'ils "jurbrent que
l'appelant 6tait un homme identique A l'agresseur
sauf que ce dernier avait les tempes grisonnantes".

Holland t6moigne en partie comme suit devant
le coroner:

[TRADUCTION] Q. Quelle 6tait la couleur de ses
cheveux?

R. Ses cheveux 6taient bruns mais gris argent sur les
tempes, comme les miens.

Q. Gris sur les tempes?
R. Oui.

Q. Avez-vous eu l'occasion de voir l'homme en ques-
tion depuis l'incident?

R. J'ai vu quelqu'un qui lui ressemble, mais il n'avait
pas les cheveux gris, c'est pourquoi je ne pourrais
jurer qu'il s'agit de l'homme en question.

Q. Avez-vous 6t6 convoqu6 par la police i une parade
d'identification pour l'identifier?

R. Oui. J'ai assist6 & cette parade ce matin-meme i
dix heures.

Q. Avec combien de personnes avez-vous 6t6 con-
front6?

R. Quatre personnes.

Q. Avez-vous vu quelqu'un qui pourrait 8tre la per-
sonne que vous avez vue ce jour-ld?

R. Oui, je l'ai imm6diatement reconnu quand je suis
entr6 dans la pi6ce.

R.
Le seul doute que j'ai au sujet de cet homme, je
dois expliquer que je suis certain que l'homme en
question avait les cheveux gris sur le c6t6; je suis
certain de cela; I'homme ce matin n'avait pas les
cheveux gris; j'ai remarqu6 cela tout de suite et je
pense avoir dit au policier: "Attendez un peu, le
type devrait avoir les cheveux gris." Je pense lui
avoir expliqui cela clairement.
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Q. If we forget about the hair; could you be sure it's
the same man you saw that day in the fight with
the man and the other fellow; if we forget about
the hair?

A. I say he is an identical man and I will not commit
myself until we know if he has grey hair; I don't
want to commit myself. I say he is an identical
man but I should like to see him with grey hair.

Q. Your opinion is - if he had grey hair to-day,
could be the man?

A. If he had grey hair and drove a 61 or 62 Pontiac,
Oldsmobile or Chevrolet, he is the man.

Q.
A.

You are not ready to say it's him?
Everything about him is identical to the man
except the grey hair.

Q. If he never had grey hair?
A. Then he must be someone exactly like him.

It should not be concluded, however, that appel-
lant had no gray hair; his own expert witness
stated the contrary in a report dated October 27,
1965:

Mr. Bernard Chartier, came to my office October
23rd 1965 at approximately 4.00 p.m. His hair appeared
blackish on the top and white, grey and black at both
temples, and mostly black in the back of the head.

The question is therefore one of degree; accord-
ing to the Hollands, the attacker's hair was greyer,
or turning more grey, at the temples than appel-
lant's at the time of the Coroner's inquest. Then,
Wilmot rather strangely told the Coroner that
appellant's hair was darker at that time than at the
time of his interrogation in September. Turgeon
J.A. said:
[TRANSLATION] ... It was established by the detectives
that appellant's hair was darker than at the time of his
interrogation in September. It may have been the effect
of the light, but this is not shown by the record. One
thing is clear, according to an expert opinion given a
little later, appellant definitely had greying hair at the
time of the inquest.

The explanation suggested by Turgeon J.A. is
not supported by the evidence; it was not accepted
by the trial judge; it must be rejected.

Q. A part la question des cheveux: 8tes-vous certain
que cet homme est le meme que celui que vous
avez vu se bagarrer avec l'autre type; si on oublie
les cheveux?

R. II lui ressemble en tous points, mais je ne me
prononcerai pas avant de savoir s'il a les cheveux
gris; je ne me prononce pas. II lui ressemble en
tous points, mais je voudrais le voir avec les che-
veux gris.

Q. A votre avis-s'il avait les cheveux gris aujour-
d'hui, serait-il l'homme en question?

R. S'il avait les cheveux gris et s'il conduisait une
Pontiac, une Oldsmobile ou une Chevrolet 61 ou
62, ce serait bien l'homme en question.

Q. Vous n'8tes pas pr8t A dire que c'est lui?
R. II lui ressemble en tous points, sauf pour les

cheveux.
Q. Et s'il n'avait jamais eu les cheveux gris?
R. Alors ce serait quelqu'un qui lui ressemble en tous

points.

Il ne faudrait toutefois pas croire que l'appelant
n'avait aucun cheveu gris; son propre expert
affirme le contraire dans un rapport du 27 octobre
1965:

[TRADUCTION] Monsieur Bernard Chartier est venu a
mon bureau le 23 octobre 1965 vers 16h. II avait les
cheveux noirs sur le crane et blancs, gris et noirs sur les
tempes, et presque uniquement noirs derriere la t8te.

Il s'agit donc d'une question de degr6; selon les
6poux Holland, les cheveux de l'agresseur 6taient
aux tempes plus gris ou plus grisonnants que ceux
de l'appelant au moment de l'enquite du coroner.
Par ailleurs, devant le coroner, Wilmot affirme
assez 6trangement que les cheveux de l'appelant
6taient alors plus fonc6s que lors de son interroga-
toire en septembre. Le juge Turgeon dit:
... II fut 6tabli par les d6tectives que les cheveux de
I'appelant 6taient plus fonc6s que lors de son interroga-
toire en septembre. C'6tait peut-8tre l'effet de la
lumibre, mais le dossier ne le r6vble pas. Chose certaine,
selon une expertise faite un peu plus tard, I'appelant
avait bel et bien les tempes grisonnantes au moment de
l'enquate.

L'explication sugg6r6e par le juge Turgeon n'est
pas 6taye par la preuve; elle n'est pas retenue par
le juge de premiere instance; elle doit 8tre mise de
c~t6.

520 [ 1979] 2 S.C.R.



[19791 2 R.C.S. CHARTIER C. PROC. G~N. (Qu~.) Le Juge Pratte 521

We only know, from an expert opinion prepared
immediately after the holding of the Coroner's
inquest, that appellant did not dye his hair.
Accordingly, his hair was no darker at the end of
October than at the beginning of September; hair
may go white with time, but so far as I know white
hair which used to be black cannot return to its
original colour. There is no question that Wilmot
made a mistake in stating that appellant's hair was
not as grey at the time of the Coroner's inquest
than at the time of his interrogation. Wilmot's
statement had no basis in fact: it rested on suspi-
cions which lacked a proper factual foundation.

In saying that appellant's hair was not as grey as
it had been earlier, Wilmot stated as a fact some-
thing which he knew or ought to have known was a
mere possibility. His good faith in this regard is
not important. When a police officer testifies, he
must be careful, perhaps even more so than an
ordinary witness so as not to represent as fact that
which is only inference, suspicion or conjecture on
his part. The officer who fails in this duty commits
a fault.

In my opinion, therefore, Wilmot committed a
fault when he stated that appellant's hair was not
as grey at the end of October as it was at the
beginning of September.

Is there a causal connection between this fault
and the damage claimed by appellant?

It is well known that a fault does not necessarily
give rise to liability: there must be a connection of
cause and effect between the fault and the
damage; [TRANSLATION] "The damage suffered
must be the consequence of the fault committed"
(Mazeaud and Mazeaud, Traiti thgorique et pra-
tique de la responsabiliti civile dilictuelle et con-
tractuelle, 6th ed., t. 2, No. 1417, p. 516). For an
event to be the cause of a damage, it is not
sufficient that it merely contribute to the latter;
there must be a closer connection; the event must
have been the proximate cause of the damage, so
that, if it had not occurred, there would not have
been even a partial loss.

In the case at bar appellant seeks to obtain
compensation for the damage that he undoubtedly

L'on sait maintenant, A la suite d'une expertise
faite imm6diatement aprds la tenue de l'enquate
du coroner, que l'appelant ne se teignait pas les
cheveux. Ses cheveux n'6taient donc pas plus
fonc6s A la fin d'octobre qu'au d6but de septembre;
des cheveux peuvent blanchir avec le temps, mais
je ne sache pas que des cheveux blancs, jadis noirs,
puissent reprendre leur couleur originale. Il n'est
pas discutable que Wilmot a commis une erreur en
affirmant que les cheveux de l'appelant n'6taient
pas aussi gris A l'enqu8te du coroner qu'au moment
de son arrestation. L'affirmation de Wilmot n'est
fond6e sur aucun fait; elle s'appuie sur des soup-
gons qui ne sont pas bas6s sur des indices s6rieux.

En disant que les cheveux de l'appelant 6taient
alors moins gris qu'auparavant, Wilmot affirme
comme un fait ce qu'il sait ou devait savoir n'8tre
qu'une simple possibilit6. Sa bonne foi A cet 6gard
n'importe pas. Lorsqu'il t6moigne, le policier doit,
plus peut-8tre qu'un autre tbmoin, se garder de
repr6senter comme des faits ce qui n'est de sa part
qu'inf6rences, soupgons ou conjectures. S'il
manque A ce devoir, le policier commet une faute.

Je suis donc d'avis que Wilmot a commis une
faute lorsqu'il a affirm6 que les cheveux de l'appe-
lant n'6taient pas, vers la fin d'octobre, aussi gris
qu'au d6but de septembre.

Mais, existe-t-il un lien de causalit6 entre cette
faute et le dommage r6clam6 par I'appelant?

Chacun sait qu'une faute n'est pas n6cessaire-
ment g6n6ratrice de responsabilit6; il faut un lien
de cause A effet entre la faute et le dommage; all

faut que le dommage subi soit la cons6quence de la
faute commise, (Mazeaud et Mazeaud, Traitg
thgorique et pratique de la responsabiliti civile
dilictuelle et contractuelle, t. 2, 6c 6d., no 1417, p.
516). Il ne suffit pas qu'un 6v6nement concoure A
la r6alisation d'un dommage pour qu'il en soit la
cause; le lien doit 8tre plus 6troit; I'6v6nement doit
avoir 6t6 la cause g6n6ratrice du dommage de sorte
qu'en son absence le pr6judice ne se serait pas
produit meme pour partie.

Dans l'esp6ce, I'appelant veut obtenir r6paration
pour le tort certain que lui ont caus6 le verdict et
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suffered following the verdict and the charge. As
noted, the fault complained of is the erroneous
statement of Wilmot as to the colour of appellant's
hair; the question is whether this fault was the
effective cause of the verdict, so that without it the
jury would in all probability have found appellant
innocent (Martel v. Hdtel-Dieu St-Vallier",
Pigeon J. at p. 749).

The lower courts did not rule on this question;
they held that Wilmot's statement was not wrong-
ful. We must therefore examine the evidence that
was adduced before the jury in order to identify
the facts or circumstances that can properly be
said to have had a causal connection with the
verdict.

Several factors had a direct causal connection
with the verdict.

The first factor, and perhaps the most important
of all, concerns the credibility of the appellant. As
mentioned above, appellant asked to be heard as a
witness at the inquest; he told the circumstances of
his arrest and imprisonment; he gave a fourth
version of how he had made use of his time on the
day of the incident; in this fourth version, he
contradicted the earlier versions and stated that he
was still at the Golf Club when the attack took
place. The jury saw and heard appellant; it was
aware of the earlier versions he had given to the
Police Force; it chose not to believe appellant.
Turgeon J.A. observed: [TRANSLATION] "It must
be borne in mind that at the Coroner's inquest he
sought to change the written statement he had
given the police when he was in custody. This
undoubtedly affected his credibility with the jury".

Furthermore, without it being suggested by any-
thing in the evidence, one juror suspected that the
accused had consumed alcoholic beverages:

Q. The day of the accident, July 1Ith, do you remem-
ber if you took any alcoholic beverages?

A. I don't drink.

" [1969] S.C.R. 745.

I'inculpation. La faute reproch6e, on l'a vu, est la
d6claration erron6e de Wilmot quant A la couleur
des cheveux de l'appelant; la question A r6soudre
est celle de savoir si cette faute a 6t6 la cause
efficiente du verdict au point de pouvoir dire que
sans elle le jury aurait, selon toute probabilit6,
innocent6 l'appelant (Martel c. H6tel-Dieu
St- Vallier", le juge Pigeon A la p. 749).

Les tribunaux infbrieurs ne se sont pas pronon-
c6s sur cette question; ils ont jug6 que la d6clara-
tion de Wilmot n'6tait pas constitutive de faute. Il
est donc n6cessaire de rechercher dans la preuve
faite devant le jury les faits ou circonstances qui
ont avec le verdict une relation causale directe et
dont l'on peut dire qu'en leur absence le verdict
aurait, selon toute probabilit6, 6t6 diff6rent.

Plusieurs 616ments ont une relation causale
directe avec le verdict.

Le premier 616ment et peut-6tre le plus impor-
tant de tous a trait A la cr6dibilit6 de l'appelant.
Celui-ci, on le sait, s'est fait entendre comme
t6moin devant le coroner; il a relat6 les circons-
tances relatives A son arrestation et A son incarc&
ration; il a donn6 une quatribme version de l'em-
ploi de son temps le jour de l'incident; dans cette
quatribme version, il contredit les pr6c6dentes et
affirme qu'il 6tait encore au club de golf A l'heure
A laquelle l'agression est survenue. Le jury a vu et
entendu l'appelant; il 6tait au courant des versions
antbrieures qu'il avait donn6es A la Stiret6; il a
choisi de ne pas croire l'appelant. Le juge Turgeon
6crit: dl faut se rappeler qu'A I'enquate du Coro-
ner, il a voulu changer la d6claration 6crite qu'il
avait remise A la police lors de sa d6tention. Cela a
certainement affect6 sa cr6dibilit6 auprds des
jur6sD.

D'ailleurs, sans que rien dans la preuve ne le
suggere, un jure soupponne l'accus6 d'avoir con-
somm6 des boissons alcooliques:

[TRADUCTION] Q. Le jour de I'accident, le 11 juillet,
vous souvenez-vous si vous avez pris de la boisson
alcoolique?

R. Je ne bois pas.

" [1969] R.C.S. 745.
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The second factor which may have a direct
causal connection with the verdict is appellant's
resemblance to the attacker.

If we consider the evidence without regard to
Wilmot's testimony, we still come to the conclu-
sion that appellant bore a strong resemblance to
the attacker. Indeed, the resemblance was so strik-
ing that Holland himself, even before Wilmot's
testimony, seemed to believe that appellant might
have dyed his hair; he said:

I say he is an identical man and I will not commit
myself until we know if he has grey hair;

(My emphasis.)

Mrs. Holland said:
I didn't give a definite identification because this hap-
pened three months ago; I did say that the man that I
pointed out fitted the description, the build and every-
thing of the man I saw that day.

Despite the difference in the colour of the hair,
none of the witnesses stated that appellant was not
the attacker; the only evidence is that there was a
striking resemblance between appellant and the
attacker.

This proof of a striking resemblance must of
course be distinguished from that of a complete
identification; nor is it the same as denying identi-
ty. A witness who says "The suspect closely
resembles the attacker, but I am not sure it is him"
is not saying the same thing as one who says "The
suspect is not the attacker, although both have
several points of resemblance". In the latter case
the statement denies identity, it contradicts it; in
the former case the evidence establishes a resem-
blance which if supported by other facts and cir-
cumstances, may lead to a conclusion that the
suspect was the attacker.

The evidence in question here-always except-
ing Wilmot's statement-is in the latter category;
it is proof of a resemblance, which does not prove
identity but does not deny it either; it does not in
itself lead to the identification of appellant, and
consequently to a verdict of criminal negligence,
but taken together with the other relevant circum-

Le deuxibme 616ment qui offre une relation cau-
sale directe avec le verdict est celui de la ressem-
blance de l'appelant avec l'agresseur.

Si on analyse la preuve en ne tenant aucun
compte du t6moignage de Wilmot, on en arrive
n6anmoins A la conclusion suivante: l'appelant res-
semblait beaucoup A l'agresseur. De fait, la res-
semblance 6tait si frappante que Holland lui-
m8me, avant meme le t6moignage de Wilmot,
semble croire A la possibilit6 que l'appelant se
teigne les cheveux; il dit:
[TRADUCTION] II lui ressemble en tous points, mais je
ne me prononcerai pas avant de savoir s'il a les cheveux
gris;

(C'est moi qui souligne.)

Madame Holland affirme pour sa part:
[TRADUCTION] Je n'ai pu l'identifier avec certitude
parce que cela remonte a trois mois; j'ai dit que l'homme
que j'ai d6sign6 correspondait A la carrure, A l'allure
g6n6rale de l'homme que j'ai vu ce jour-ld.

Malgr6 la diff6rence dans la teinte des cheveux,
aucun t6moin affirme que l'appelant n'est pas
l'agresseur; la seule preuve est A l'effet qu'il y avait
entre l'appelant et I'agresseur une ressemblance
6tonnante.

Cette preuve de ressemblance se distingue 6vi-
demment d'une preuve directe de parfaite identifi-
cation; elle n'6quivaut pas non plus A nier l'iden-
tit6. Le t6moin qui affirme: <Le suspect ressemble
beaucoup A l'agresseur; mais je ne suis pas certain
que ce soit lui* ne dit pas la m6me chose que celui
qui t6moigne: sLe suspect n'est pas l'agresseur
m~me si l'un et l'autre ont ensemble plusieurs
points de ressemblanceo. Dans le dernier cas, la
d6claration nie l'identit6, elle s'y oppose; dans le
premier cas, il s'agit d'une preuve qui, 6tablissant
une ressemblance, peut 8tre 6tay6e par d'autres
faits ou circonstances pour permettre de conclure A
l'identit6 du suspect avec l'agresseur.

La preuve dont il s'agit ici-omettant toujours
la d6claration de Wilmot-est de cette dernibre
cat6gorie; c'est une preuve de ressemblance qui ne
prouve pas l'identit6 mais ne la nie pas non plus; A
elle seule elle n'entraine pas l'identification de
l'appelant, donc le verdict de n6gligence criminelle,
mais consid6r6e avec l'ensemble des autres circons-
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stances, it does indeed become one of the "causes"
of that result.

A third factor, which has a relationship of cause
and effect with the verdict rendered against appel-
lant, is the refusal of the Coroner to hear evidence
of an alibi which would allegedly have cleared
appellant.

In his written statement of September 2, appel-
lant stated that he left the Golf Club between 5:00
and 5:30 p.m. on his way home, travelling by way
of the intersection where the attack occurred. The
police officers sought in vain to verify this state-
ment with appellant's golfing companions; the
information they were given was in general too
vague to allow them to confirm or rebut appel-
lant's written statement. Turgeon J.A. observed:

[TRANSLATION] It was impossible to establish the
time appellant left the club, despite the inquiries made
with his golfing companions.

Appellant's version at the Coroner's inquest was
quite different. Turgeon J.A. summarized it as
follows:

[TRANSLATION] Appellant testified at his own
request and stated that the version he had given in
writing and signed on September 2 was not correct. He
stated that on the day of the attack he had played golf
with Messrs. Geoghegan, Snyder and C6t6 and had left
the Club with his wife at about 6:45 p.m.

Counsel for the appellant wanted to call five or
six witnesses to corroborate this latest version by
appellant, according to which he was still at the
Golf Club with his companions when the attack
occurred. Counsel for the Crown submitted an
objection; he noted:

[TRANSLATION] ... Well, I would not like the jury to
accept at this stage a claim of an alibi, which does not
exist because the witnesses were not heard and do not
have to be heard here.

We are only required to consider and accept the
testimony of persons who have come into the box to
state facts here.

The Coroner refused to hear this proof of an
alibi.

tances qui la compl6te, elle devient v6ritablement
l'une des Acauses, de ce r6sultat.

Un troisibme 616ment qui a une relation de
cause A effet avec le verdict prononc6 contre l'ap-
pelant est le refus du coroner d'entendre la preuve
d'alibi qui aurait vraisemblablement innocent6
l'appelant.

Dans sa d6claration 6crite du 2 septembre, l'ap-
pelant disait avoir quitt6 le club de golf entre cinq
heures et cinq heures trente de l'aprbs-midi pour se
rendre chez lui en passant A l'intersection oil l'as-
saut eut lieu. Les agents de la Sfiret6 tentbrent,
vainement, de v6rifier cette affirmation auprbs des
compagnons de golf de l'appelant; les renseigne-
ments qu'ils obtiennent sont, de fagon g6nbrale,
trop vagues pour leur permettre de confirmer ou
d'infirmer la d6claration 6crite de l'appelant. Le
juge Turgeon dit:

II avait 6t6 impossible d'6tablir l'heure A laquelle
l'appelant avait quitt6 le club malgr6 les d6marches
faites auprbs de ses compagnons de golf.

La version de l'appelant A l'enquate du coroner
est tout A fait diff6rente. Le juge Turgeon la
r6sume comme suit:

L'appelant t6moigna A sa demande et d6clara que la
version qu'il avait donn6e par 6crit et sign6e le 2 septem-
bre n'6tait pas exacte. II affirma que le jour de l'agres-
sion, il avait jou6 au golf avec messieurs Geoghegan,
Snyder et Cdt6 et qu'il 6tait reparti du club avec son
6pouse vers 6 h. 45 p.m.

Le procureur de l'appelant a voulu faire enten-
dre cinq ou six t6moins pour corroborer cette
dernibre version de l'appelant selon laquelle
celui-ci 6tait encore au club de golf avec ses com-
pagnons A l'heure de l'agression. Le procureur du
ministbre public a formul6 une objection; il a
signal6:
... Alors, je ne voudrais pas que le jury retienne A ce
stage-ci une pr6tention d'alibi qui n'existe pas parce que
les t6moins n'ont pas 6t6 entendus et n'ont pas A 8tre
entendus ici.

Nous avons qu'd prendre et A retenir les timoignages
de ceux qui sont venus ici dans la boite exposer les faits.

Le coroner a refus6 d'entendre cette preuve
d'alibi.
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The fourth and last causal factor is undoubtedly
the summation of the evidence which the Coroner
made for the jury in accordance with s. 41 of the
Coroners' Act:

41. When the taking of evidence is completed, the
coroner shall sum up such evidence and point out what
seems to him the proper way of appreciating it.

To all intents and purposes the Coroner did not
take appellant's testimony into account in his sum-
mation; he manifestly had no faith in it.

When the Coroner related the testimony of Hol-
land-[TRANSLATION] "an absolutely disinterest-
ed witness"-he stated that appellant's car was
parked near the victim's when the attack occurred.
Referring to Holland, he said:
[TRANSLATION] He, when he was sitting with his wife
in the living room of a house opposite the one where the
two cars were parked, those of the victim and of Mr.
Chartier, he heard the sound of voices.

(My emphasis.)

This statement by the Coroner, in which he
identifies one of the two cars as being that of
appellant, resulted from an erroneous appraisal of
the evidence, but it nonetheless had an appreciable
influence on the jury's decision.

With reference to the identification of appellant,
the Coroner gave quite an accurate summation of
the testimony of Mr. and Mrs. Holland. He
emphasized the fact that the attacker had more
greying hair than Chartier's and mentioned, with-
out comment, the statement by Wilmot which we
are now considering as to its causal effect.

Finally, the Coroner came to appellant's tes-
timony, and he limited himself to pointing out the
contradictions between his various versions. Refer-
ring to the written statement on September 2, he
said:
[TRANSLATION] He maintained that they made ... I
won't say threats, but that he was perhaps pushed rather
hard, and so on.

After mentioning appellant's earlier statements,
he concluded:

Le quatribme et dernier 616ment causal est
certes le r6sum6 de la preuve que le coroner a fait
au jury conform6ment A l'art. 41 de la Loi des
coroners:

41. Quand la preuve est termin6e, le coroner doit en
faire un r6sum6 et indiquer la manibre qui lui parait la
plus stire de I'appr6cier.

Dans son r6sum6, le coroner ne tient pas, A
toutes fins pratiques, compte du t6moignage de
l'appelant; il est manifeste qu'il ne lui accorde
aucune foi.

Lorsque le coroner relate le t6moignage de Hol-
land: at6moin qui est absolument d6sint6ress6*, il
affirme que la voiture de l'appelant 6tait station-
n6e A proximit6 de celle de la victime lors de
l'agression. R6f6rant A Holland, il dit:
Et lui, alors qu'il 6tait assis avec son 6pouse dans le
vivoir d'une maison en face de IA oai 6taient stationn6es
les deux automobiles c'est-A-dire celle de la victime et
celle de M. Chartier, il a entendu des bruits de voix.

(C'est moi qui souligne.)

Cette affirmation du coroner oil il identifie l'une
des deux automobiles comme 6tant celle de l'appe-
lant r6sulte d'une appr6ciation erron6e de la
preuve, mais il n'en est pas moins certain qu'elle a
eu une influence importante sur la d6cision du
jury.

En ce qui a trait A l'identification de l'appelant,
le coroner r6sume assez fiddlement les t6moignages
rendus par monsieur et madame Holland. II insiste
sur le fait que l'agresseur avait les cheveux plus
grisonnants que ceux de Chartier et il mentionne,
sans faire de commentaire, la d6claration de
Wilmot dont il s'agit d'appr6cier ici le caractare
causal.

Le coroner en arrive enfin au t6moignage de
l'appelant; il se contente de signaler les contradic-
tions entre ses diverses versions. R6f6rant A la
d6claration 6crite du 2 septembre, il dit:

II pr6tend qu'on lui a fait ... je ne dirais pas des
menaces, mais enfin qu'on l'aurait peut-8tre pouss6 un
peu fort etc.

Et, aprbs avoir mentionn6 les d6clarations ant&
rieures de l'appelant, il conclut:
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[TRANSLATION] He gave details on September 2 which
are not the same today; today he claims his memory is
better. So, gentlemen, I do not need to go on; you are in
control of the facts of the case.

It is not surprising that the jury chose not to
believe appellant and returned a verdict of crimi-
nal negligence.

Taken as a whole, the four factors which we
have just examined lead necessarily to the conclu-
sion that appellant was Dumont's attacker. If (and
there is no doubt on this point) appellant closely
resembled Larivibre, if his version of the facts had
to be dismissed because he was not speaking the
truth, if his car was located near Dumont's at the
time of the attack, if there was no proof of an alibi,
how could the jury reasonably return any other
verdict than the one it did return? That was
obviously the conclusion formed by the trial judge,
since he said:

[TRANSLATION] ... Moreover, apart from this proof of
identification, there was also circumstantial evidence
which could reasonably be accepted.

Turgeon J.A. was of the same view; this emerges
clearly from his reasons overall. If the four forego-
ing factors, excluding the erroneous statement by
Wilmot, are more than sufficient to lead to a
verdict unfavourable to appellant, it necessarily
follows that that statement was not the proximate
or effective cause of the verdict. It is quite possible
that Wilmot's statement contributed to the injury
sustained by appellant, but that is not sufficient; as
de Juglart points out (Mazeaud and Mazeaud,
Legons de droit civil, t. 2, 5th ed., vol. 1, No. 566,
p. 578), all the events that contribute to bringing
about a damage are not its cause: the law requires
"that the event played a decisive role in bringing
about the injury, that it was the 'proximate
cause"'. Here, it was not Wilmot's statement
which prompted Hollands' testimony that there
was a great resemblance between appellant and
the attacker; which convinced the jury and the
Coroner not to believe appellant's testimony;
which led the Coroner to summarize the evidence
as he did, and to say, inter alia, that appellant's
car was alongside that of the victim at the time of

Le 2 septembre il donnait des d6tails qui aujourd'hui ne
sont plus les m8mes, il pr6tend aujourd'hui qu'il s'en
souvient mieux. Alors, messieurs, je n'ai pas besoin
d'insister, vous 6tes les maitres des faits de la preuve.

Il n'est pas surprenant que le jury ait choisi de
ne pas croire l'appelant et ait rendu un verdict de
n6gligence criminelle.

L'ensemble des quatre 616ments que nous venons
d'analyser conduit n6cessairement A la conclusion
que l'appelant 6tait I'agresseur de Dumont. Si,
comme cela est incontest6, I'appelant ressemble
beaucoup A Larivibre, si sa version des faits doit
8tre mise de c6t6 parce qu'il ne dit pas la v6rit6, si
son automobile 6tait toute proche de celle de
Dumont au moment de l'assaut, s'il n'y a aucune
preuve d'alibi, comment le jury pouvait-il raison-
nablement rendre un autre verdict que celui qu'il a
rendu? C'est 6videmment lIA la conclusion A
laquelle en est arriv6 le juge de premibre instance
puisqu'il dit:

... D'ailleurs, A part cette preuve d'identification, il y
avait en plus une preuve de circonstances A laquelle l'on
pouvait raisonnablement s'arr8ter.

Le juge Turgeon est du m~me avis; cela ressort
clairement de l'ensemble de ses motifs. Si les
quatre 616ments ci-dessus mentionn6s, qui excluent
la d6claration erron6e de Wilmot, sont plus que
suffisants pour entrainer un verdict d6favorable A
l'appelant, il s'ensuit n6cessairement que cette
d6claration n'a pas 6t6 une cause g6n6ratrice ou
efficiente du verdict. Il est bien possible que la
d6claration de Wilmot ait concouru A la r6alisation
du pr6judice subi par l'appelant, mais cela n'est
pas suffisant; comme le signale de Juglart
(Mazeaud et Mazeaud, Legons de droit civil, t. 2,
5e Ed., vol. 1, no 566, p. 578), tous les 6v6nements
qui concourent A la r6alisation d'un dommage ne
sont pas sa cause; on exige ((que l'6v6nement ait
jou6 un r6le prdpondirant dans la r~alisation du
prijudice, qu'il en ait 6t6 la (cause g6nbratrice.*,
Ici, ce n'est pas la d6claration de Wilmot qui a
provoqu6 les t6moignages des 6poux Holland A
I'effet qu'il y avait une grande ressemblance entre
l'appelant et l'agresseur, ou qui a convaincu le jury
et le coroner de ne pas ajouter foi au t6moignage
de l'appelant, ou qui a incit6 le coroner A r6sumer

526 [1979] 2 S.C.R.



[1979] 2 R.C.S. CHARTIER C. PROC. G~N. (Qu~.) Le Juge Pratte 527

the attack; or which prompted the Coroner to
refuse to hear the proof of an alibi.

In my opinion it cannot be said that if Wilmot's
statement had not been made, the verdict would, in
all probability, have been different. Respondent
therefore cannot be held liable on the basis of this
statement.

It remains to determine the quantum of the
damages to which appellant is entitled as a conse-
quence of the unlawful arrest to which he was
subjected.

There is no proof of actual loss. The arrest and
imprisonment are not related to the subsequent
termination of appellant's contract of employment.
Moreover, the employer could terminate this con-
tract at his discretion on three days' notice.

There was no proof of publicity in the media
concerning the arrest and imprisonment. Never-
theless, this was an event that could not have
remained a secret; appellant's friends, his work
colleagues and his superiors had to know of it.

Appellant suffered a definite injury: he was
unlawfully deprived of his freedom, he was wrong-
fully inconvenienced; his self-respect was
damaged; for a time, his reputation became sus-
pect in the minds of a small number of people. He
is entitled to compensation for all of this, but the
amount will of necessity have to be arbitrarily
determined.

In his petition of right appellant himself set his
damages at $20,000 [TRANSLATION] "for injury
to his reputation, unlawful confinement in a
common jail and loss of freedom".

In my opinion the sum of $10,000 is adequate
compensation for the injury sustained by appellant
as a consequence of his arrest and his unlawful
confinement.

la preuve comme il l'a fait et A relater notamment
que la voiture de l'appelant 6tait voisine de celle de
la victime au moment de I'attentat, ou qui a
provoqu6 le coroner A refuser d'entendre la preuve
d'alibi.

Je suis d'avis qu'il n'est pas possible de dire
qu'en l'absence de la d6claration de Wilmot le
verdict eut, en toute probabilit6, 6t6 diff6rent. La
responsabilit6 de l'intim6 n'est donc pas engagee A
raison de cette d6claration.

11 reste A 6tablir le quantum des dommages
auxquels l'appelant a droit par suite de l'arresta-
tion ill6gale dont il a 6t6 victime.

II n'y a aucune preuve de perte r6elle. L'arresta-
tion et l'incarc6ration sont sans rapport avec la
r6solution subs6quente du contrat d'emploi de l'ap-
pelant. D'ailleurs, I'employeur pouvait, A sa discr&
tion, mettre fin A ce contrat sur avis pr6alable de
trois jours.

Il n'y a pas de preuve que l'arrestation et l'incar-
c6ration aient 6t6 l'objet de publicit6 par les media
d'information. 11 demeure n6anmoins qu'il s'agit lIA
d'un 6v6nement qui n'a pas pu demeurer secret; les
proches de l'appelant, ses compagnons de travail et
ses superieurs hibrarchiques ont n6cessairement 6t6
au courant.

L'appelant a subi un pr6judice certain; il a 6t6
ill6galement priv6 de sa libert6, il a 6t6 incommod6
sans droit; il a 6t6 bless6 dans sa fiert6; sa r6puta-
tion, pour un temps, a pu devenir suspecte dans
l'esprit d'un petit nombre de personnes. Pour tout
cela, il a droit A une compensation, mais le mon-
tant doit n6cessairement en etre fix6 arbitraire-
ment.

Dans sa p6tition de droit, I'appelant 6tablit lui-
mime ses dommages A $20,000 <<pour atteinte A sa
r6putation, d6tention ill6gale dans une prison com-
mune et perte de sa libert6s.

Je suis d'opinion qu'une somme de $10,000 est
une compensation ad6quate pour le pr6judice subi
par l'appelant en cons6quence de son arrestation et
de sa d6tention ill6gale.

[ 1979]12 R.C.S. CHARTIER C. PROC. GtN. (Qut.) Le Juge Pratte 527



528 CHARTIER V. ATh GEN. (QUE.) Beetz J. [1979] 2 S.C.R.

I would therefore allow the appeal, reverse the
decision of the Court of Appeal and the judgment
of the Superior Court, and render judgment for
appellant against respondent in the amount of
$10,000, with interest at five per cent from Janu-
ary 24, 1966 and a further indemnity of three per
cent per annum from January 1, 1972, and costs of
an action of this class in all courts.

BEETZ J. (dissenting in part)-I agree with the
conclusions of Mr. Justice Pratte.

Appeal allowed with costs, MARTLAND, DICK-
SON, BEETz and PRATTE JJ. dissenting in part.

Solicitors for the appellant: Corriveau & Asso-
cids, Quebec.

Solicitors for the respondent: Pouliot, Dgom &
Guilbault, Montreal.

Je suis donc d'avis d'accueillir l'appel, d'infirmer
l'arr~t de la Cour d'appel et le jugement de la
Cour supbrieure et de rendre jugement en faveur
de l'appelant contre l'intim6 pour la somme de
$10,000 avec int6rt A cinq pour cent A compter du
24 janvier 1966 et une indemnisation suppl6men-
taire de trois pour cent par ann6e A compter du 1
janvier 1972 et, dans toutes les cours, les d6pens
d'une action de cette classe.

LE JUGE BEETZ (dissident en partie)-Je suis
d'accord avec les conclusions du juge Pratte.

Pourvoi accueilli avec dipens, les juges MART-
LAND, DICKSON, BEETz et PRATTE tant dissi-
dents en partie.

Procureurs de l'appelant: Corriveau & Asso-
cigs, Qubbec.

Procureurs de l'intimg: Pouliot, Dom & Guil-
bault, Montrial.
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Her Majesty The Queen Appellant;

and

Thomas Equipment Ltd. Respondent.

1978: November 29; 1979: May 1.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF

ALBERTA, APPELLATE DIVISION

Sale of goods - Farm equipment supplied by New
Brunswick manufacturer to Alberta dealer under deal-
ership agreement - Termination of agreement by
dealer - Liability of manufacturer for refusal to
repurchase unused equipment - Applicability of The
Farm Implement Act, R.S.A. 1970, c. 136, s. 22.

The respondent (Thomas), a manufacturer in New
Brunswick, was a supplier of farm equipment to an
Alberta dealer (Suburban) under a dealer sales agree-
ment. Suburban forwarded a letter by registered mail to
Thomas terminating the agreement and requesting
Thomas to purchase from Suburban all unused farm
implements and attachments thereto and all unused
parts obtained by Suburban from Thomas. This request
was founded upon the provisions of s. 22(2) of The
Farm Implement Act, R.S.A. 1970, c. 136. Thomas
refused to comply with the request. An information was
laid charging Thomas with a breach of s. 22(3) of the
Act. Thomas was convicted and a fine of $200 was
imposed.

On appeal by way of stated case, the judge hearing
the appeal was of the opinion that Thomas, because of
the absence of its registration under The Companies
Act, R.S.A. 1970, c. 60, at the time the offence
occurred, was not a person or an entity within Alberta,
and therefore could not have committed the offence.

The Crown appealed to the Appellate Division of the
Supreme Court of Alberta. The appeal was dismissed by
a majority of two to one. All of the judges of the
Appellate Division were of the view that the failure of
Thomas to register under The Companies Act could not,
of itself, afford a defence to the charge.

The majority held the view that no offence had been
committed in Alberta. The failure of Thomas to pur-
chase the goods occurred, not in Alberta, but in New
Brunswick, and, therefore, The Farm Implement Act
was not applicable. Sinclair J.A., dissenting, was of the
view that The Farm Implement Act did apply. As

Sa Majestb La Reine Appelante;

et

Thomas Equipment Ltd. Intime.

1978: 29 novembre; 1979: 1r mai.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR

SUPREME DE L'ALBERTA

Vente de marchandises - Matiriel agricole fourni
par un fabricant du Nouveau-Brunswick b un commer-
Cant de l'Alberta en vertu d'un contrat de vente au
commergant - Risiliation du contrat par le commer-
Cant - Responsabilit du fabricant pour refus de
racheter le matiriel inutilisg - Applicabilitg de The
Farm Implement Act, R.S.A. 1970, chap. 136, art. 22.

L'intimbe (Thomas), un fabricant du Nouveau-Bruns-
wick, vendait de 1'6quipement agricole A un commergant
de l'Alberta (Suburban) en vertu d'un contrat de vente
au commergant. Suburban a avis6 Thomas, par courrier
recommand6, qu'elle mettait fin au contrat et elle lui a
demand6 de racheter tout le mat6riel agricole, les acces-
soires et les pi6ces de rechange inutilis6s qu'elle avait
regus de Thomas. Cette demande est fond6e sur le par.
22(2) de The Farm Implement Act, R.S.A. 1970, chap.
136. Thomas a refus6 d'y acc6der. Une d6nonciation
accusant Thomas de violation du par. 22(3) de la Loi a
done 6t6 d6pos6e. Thomas a 6t6 d6clare coupable et
condamnbe i une amende de $200.

En appel par voie d'expos6 de cause, le juge qui a
entendu l'appel a jug6 qu'en I'absence d'inscription en
conformit6 de The Companies Act, R.S.A. 1970, chap.
60, lors de l'infraction, Thomas ne constituait pas une
personne ou une entit6 en Alberta et ne pouvait done pas
avoir commis l'infraction.

Le ministire public a interjet6 appel devant la Divi-
sion d'appel de la Cour supr8me de I'Alberta. Cet appel
a 6t6 rejet6 par une majorit6 de deux contre un. Tous les
juges de la Division d'appel ont estim6 que l'omission de
Thomas de s'inscrire en conformit6 de The Companies
Act ne constituait pas en elle-m8me un moyen de
d6fense a l'accusation.

La majorit6 6tait d'avis qu'aucune infraction n'avait
6t commise en Alberta. L'omission de Thomas de
racheter les marchandises a eu lieu au Nouveau-Bruns-
wick et non en Alberta; The Farm Implement Act ne
s'appliquait done pas. Le juge Sinclair, dissident, 6tait
d'avis que The Farm Implement Act s'appliquait.
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decided in Citizens Insurance Company of Canada v.
Parsons (1881), 7 App. Cas. 96, provincial authority
over property and civil rights includes the power to
regulate the contracts of a particular business or trade.
The Farm Implement Act was an example of provincial
regulation of the contracts of such a business or trade.
In Sinclair J.A.'s opinion, the manufacturer was in
breach of a responsibility imposed by a law which
involved a matter of property and civil rights in the
Province of Alberta, and hence it was open to the
province to enforce that law.

Held (Laskin C.J., Ritchie and Spence JJ. dissent-
ing): The appeal should be allowed and the conviction
restored.

Per Martland, Pigeon, Dickson, Beetz, Estey and
Pratte JJ.: The terms of the agreement between Thomas
and Suburban brought it within the provisions of The
Farm Implement Act and it was, therefore, subject to
regulation by that statute. This was a provincial regula-
tion of a business or trade. The Act contains a code
regulating, in Alberta, the sale of farm implements. One
of the provisions of that code is s. 22(2) which gives to
the dealer, on termination of the agreement, the right to
require the vendor to purchase all unused farm imple-
ments obtained from the vendor. All of the farm imple-
ments which Thomas was called upon to purchase were
situated in Alberta. This was a right which could be
conferred upon the dealer as a part of the regulation of
the sale of farm implements in Alberta. The Act
imposes a penalty upon a vendor who fails to comply
with its provisions.

The liability of Thomas arose out of its conduct in
Alberta. It had, in Alberta, rendered itself subject to the
regulatory provisions of The Farm Implement Act. It
had failed to comply with those regulations and the
penalty imposed upon it was because of that failure.
Thomas was not being penalized under the Act for its
conduct in New Brunswick, but because of what it failed
to do in Alberta.

The respondent's submission that it was necessary to
determine the proper law of the contract because, it was
argued, the Legislature of Alberta could not affect the
rights and obligations of contracting parties upon the
discharge of the contract unless the proper law of the
contract was the law of Alberta failed. The present case
was not concerned with the contractual rights and obli-
gations of the parties inter se. This case arose as a result
of the imposition of statutory obligations upon vendors
of farm implements who sell such machinery in Alberta.
The agreement here involved the delivery of farm imple-
ments by a vendor to a dealer in Alberta for resale there
and, in consequence, Thomas became subject to the

Comme il a 6t6 jug6 dans Citizens Insurance Company
of Canada v. Parsons (1881), 7 App. Cas. 96, la comp6-
tence provinciale en matibre de propri6t6 et de droits
civils comprend le pouvoir de r6gir les contrats d'une
entreprise ou d'un commerce particulier. The Farm
Implement Act est un exemple de r6glementation pro-
vinciale des contrats d'une entreprise ou d'un commerce
particulier. De l'avis du juge Sinclair, le fabricant r6pu-
die une responsabilit6 impos6e par une loi qui est rela-
tive A la propri6t6 et aux droits civils dans la province de
I'Alberta et la province peut alors appliquer la loi.

Arrit (le juge en chef Laskin et les juges Ritchie et
Spence 6tant dissidents): Le pourvoi doit 8tre accueilli et
la condamnation r6tablie.

Les juges Martland, Pigeon, Dickson, Beetz, Estey et
Pratte: Les termes du contrat conclu entre Thomas et
Suburban l'assujettissent aux dispositions de The Farm
Implement Act et le contrat est, en consequence, regi
par cette loi. 11 s'agit d'une r6glementation provinciale
relative A une entreprise ou A un commerce. La Loi
contient un code r6gissant la vente de mat6riel agricole
en Alberta. Aux termes du par. 22(2) de la Loi, le
commergant peut, A l'expiration du contrat, exiger du
vendeur qu'il rachite tout le mat6riel agricole inutilis6.
Tout le mat6riel agricole que Thomas devait racheter se
trouvait en Alberta. Il s'agit IA d'un droit qui peut 8tre
conf6r6 au commergant, ce droit d6coulant de la r6gle-
mentation de la vente de mat6riel agricole en Alberta.
La Loi impose une amende au vendeur qui refuse de se
conformer A ses dispositions.

La responsabilit6 de Thomas d6coule de sa conduite
en Alberta. Elle s'6tait, en Alberta, assujettie aux dispo-
sitions de The Farm Implement Act. Elle ne s'est pas
conform6e A ces dispositions et a donc 6t6 condamn6e A
une amende. Thomas n'est pas mise A l'amende en vertu
de la Loi pour ce qu'elle a fait au Nouveau-Brunswick,
mais pour ce qu'elle n'a pas fait en Alberta.

Il n'y a pas lieu de retenir l'argument de l'intimbe
selon lequel il faut d6terminer la loi applicable au
contrat parce que la 16gislature albertaine ne peut porter
atteinte aux droits et obligations des parties contractan-
tes relativement A l'ex6cution du contrat A moins que la
loi albertaine ne soit applicable. Le pr6sent litige ne
concerne pas les droits et obligations contractuels des
parties entre elles. 11 r6sulte de l'imposition d'obligations
l6gales aux vendeurs de mat~riel agricole en Alberta. Le
contrat A l'6tude porte sur la livraison de mat6riel
agricole par un vendeur A un commergant en Alberta
aux fins de revente dans cette province et, en cons6-
quence, Thomas est devenue assujettie aux devoirs impo-
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duties imposed by the statute irrespective of what might
be the proper law of the contract which, apart from the
statute, would govern the rights of the parties inter se.

Interprovincial Co-operatives Ltd. and Dryden
Chemicals Ltd. v. The Queen, [1976] 1 S.C.R. 477,
distinguished.

Per Laskin C.J. and Ritchie and Spence JJ., dissent-
ing: Citizens Insurance Co. v. Parsons, supra, related to
a fire insurance contract made in the province in respect
of property of the insured in the province. That was
quite a different thing from the contract in question
here. So far as the record showed, the contract between
Thomas and Suburban was a New Brunswick contract,
and its locus there was emphasized by the provision
therein that the contract and the rights, duties and
obligations of the parties were to be determined accord-
ing to the laws of New Brunswick.

For a non-resident of New Brunswick to invoke the
operation of the law of his province of residence, here
Alberta, against his New Brunswick co-contractor
simply because of the presence in Alberta of goods
which had been purchased from the New Brunswick
manufacturer was an attempt to give Alberta law an
extra-provincial application. The termination in New
Brunswick of a contract which, by its terms was gov-
erned by New Brunswick law, could not give Suburban
any claim to apply unilaterally against Thomas a statu-
tory advantage to Suburban based on Alberta law.
Thomas was not bound by a law of Alberta which seeks
to modify to its disadvantage its contractual arrange-
ment with Suburban. Moreover, under the terms of the
contract, the power of Suburban to terminate was
associated with a requirement that any indebtedness to
Thomas had been paid in full.

To say that Thomas in having his goods sold in
Alberta must accept "the rules of the game" established
by the Alberta Legislature was a one-sided view because
it was an equally if not a more tenable proposition that
if Suburban wishes to buy from Thomas it must accept
New Brunswick law, and there is no such provision there
similar to s. 22 of The Farm Implement Act. Nor was it
correct to say that the failure of Thomas to comply with
the request to repurchase the goods because the request
could have been effected in Alberta, constitutes the
offence. The fact was that Thomas received the notice of
termination in New Brunswick, and the refusal to pur-
chase was within its rights under New Brunswick law.

Royal Bank of Canada v. The King, [ 1913] A.C. 283;
Ottawa Valley Power Co. v. Hydro Electric Power

s6s par la Loi sans 6gard A la loi applicable au contrat
qui, abstraction faite de la Loi, r6git les droits des
parties entre elles.

Jurisprudence: distinction faite avec l'arrat Interpro-
vincial Co-operatives Ltd. et Dryden Chemicals Ltd. c.
La Reine, [1976] 1 R.C.S. 477.

Le juge en chef Laskin et les juges Ritchie et Spence,
dissidents: L'arrat Citizens Insurance Co. v. Parsons,
pr6cit6, vise un contrat d'assurance-incendie conclu dans
la province et portant sur les biens de l'assur6 situ6s
dans la province. C'est tout A fait diff6rent du contrat
dont il est question ici. D'aprbs le dossier, le contrat
conclu entre Thomas et Suburban 6tait un contrat du
Nouveau-Brunswick et cela semble encore plus 6vident
si l'on considbre la disposition du contrat selon laquelle
les droits, devoirs et obligations des parties doivent 8tre
d6termin6s selon les lois du Nouveau-Brunswick.

Le fait que quelqu'un ne r6sidant pas au Nouveau-
Brunswick invoque l'application d'une loi de sa province
de r6sidence, en l'occurrence l'Alberta, contre un fabri-
cant du Nouveau-Brunswick uniquement parce que les
marchandises achet6es au fabricant du Nouveau-Bruns-
wick se trouvent en Alberta, revient A donner une port6e
extra-territoriale A la loi albertaine. L'expiration au
Nouveau- Brunswick d'un contrat, pr6voyant sp6cifique-
ment qu'il est r6gi par le droit du Nouveau-Brunswick,
ne peut pas donner A Suburban le droit d'invoquer
unilatbralement un avantage que la loi albertaine lui
accorde contre Thomas. Thomas n'est pas assujettie A la
loi albertaine qui a l'effet de modifier A son d6savantage
son contrat avec Suburban. En outre, le contrat autorise
Suburban A mettre fin au contrat uniquement si ses
dettes envers Thomas sont totalement 6teintes.

Dire que Thomas devait, en d6cidant de vendre ses
marchandises en Alberta, accepter les ar6gles du jeus
6tablies par la l6gislature albertaine est ne voir qu'un
c6t6 de la m6daille, parce qu'on peut tout aussi bien
soutenir que si Suburban veut acheter les marchandises
de Thomas, elle doit accepter le droit du Nouveau-
Brunswick qui ne contient aucune disposition semblable
A l'art. 22 de The Farm Implement Act. On ne peut dire
non plus que l'infraction reproch6e consiste dans le refus
de Thomas de racheter les marchandises en conformit6
d'une demande parce que la demande aurait pu Etre
faite en Alberta. En r6alit6, Thomas a requ l'avis de
r6siliation au Nouveau-Brunswick et elle agissait confor-
m6ment au droit du Nouveau-Brunswick en refusant de
racheter les marchandises.

Jurisprudence: Royal Bank of Canada v. The King,
[1913] A.C. 283; Ottawa Valley Power Co. v. Hydro
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Commission of Ontario, [1937] O.R. 265; Gray v. Ker-
slake, [1958] S.C.R. 3, referred to.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', dismissing
an appeal from a judgment of Bowen J. whereby
the respondent's appeal by way of stated case from
its conviction on a charge under s. 22 of The Farm
Implement Act, R.S.A. 1970, c. 136, was allowed.
Appeal allowed and conviction restored, Laskin
C.J. and Ritchie and Spence JJ. dissenting.

Jack Watson and D. C. Abbott, Q.C., for the
appellant.

A. D. Macleod, for the respondent.

The judgment of Laskin C.J. and Ritchie and
Spence JJ. was delivered by

THE CHIEF JUSTICE (dissenting)-I have had
the advantage of reading the reasons of my brother
Martland who has set out fully the facts and the
issues in this appeal. I have difficulty in agreeing
that Alberta legislation may be enforced against a
manufacturer in New Brunswick who does not
carry on business in Alberta simply because that
manufacturer's goods are sold to an Alberta retail
dealer who resells them in the ordinary course of
its own business.

Suburban, the dealer in Alberta, did not pur-
chase from Thomas, the manufacturer, on consign-
ment but outright on its own account, and, by the
contract between them, he was not an agent of
Thomas so as to give Thomas a presence in Alber-
ta. The fact that the purchases by Suburban were
under a conditional sale arrangement does not
affect the issue in appeal any more than it would
be affected if the contract had provided, say, thirty
or more days for payment of goods shipped to
Suburban.

I regard as relevant the place where the con-
tract between them was made. It is all very well to
say, as did Sinclair J.A., whose dissent in the
Alberta Appellate Division is approved by my
brother Martland, that a province has legislative
jurisdiction in relation to contracts of a particular

I(1978), 5 Alta. L.R. (2d) 258.

Electric Power Commission of Ontario, [1937] O.R.
265; Gray c. Kerslake, [1958] R.C.S. 3.

POURVOI d l'encontre d'un arr8t de la Division
d'appel de la Cour supr6me de l'Alberta 1, qui a
rejet6 un appel d'un jugement du juge Bowen par
lequel l'appel de l'intimbe, par voie d'expos6 de
cause, de sa condamnation en vertu de l'art. 22 de
The Farm Implement Act, R.S.A. 1970, chap.
136, a 6t6 accueilli. Pourvoi accueilli et condamna-
tion r6tablie, le juge en chef Laskin et les juges
Ritchie et Spence 6tant dissidents.

Jack Watson et D. C. Abbott, c.r., pour
l'appelante.

A. D. Macleod, pour l'intimbe.

Le jugement du juge en chef Laskin et des juges
Ritchie et Spence a 6 rendu par

LE JUGE EN CHEF (dissident)-J'ai eu l'avan-
tage de lire les motifs de jugement de mon coll6gue
le juge Martland qui expose en d6tail les faits et
les questions litigieuses. Je ne partage toutefois pas
son opinion que la loi albertaine s'applique A un
fabricant du Nouveau-Brunswick qui ne fait pas
affaire en Alberta uniquement parce que les mar-
chandises qu'il fabrique sont vendues A un com-
mergant albertain qui les revend dans le cours
ordinaire de ses affaires.

Suburban, le commergant albertain, n'a pas
achet6 A Thomas en tant que consignataire; elle
agissait en son propre nom et le contrat indique
clairement qu'elle n'6tait pas un mandataire de
Thomas charg6 de repr6senter cette dernibre en
Alberta. Le fait que les achats effectubs par
Suburban 6taient assujettis A un contrat de vente
conditionnelle ne p~se pas plus sur la question en
litige que si, par exemple, le contrat accordait A
Suburban trente jours ou plus pour payer les mar-
chandises reques.

A mon avis, le lieu de la conclusion du contrat
est pertinent. Il est exact de dire, comme le juge
Sinclair, dont la dissidence en Division d'appel de
l'Alberta est approuv6e par mon coll6gue le juge
Martland, qu'une province peut 16gif6rer A l'6gard
des contrats concernant un commerce particulier

' (1978), 5 Alta. L.R. (2d) 258.
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trade carried on in the province, but this proposi-
tion from the case of Citizens Insurance Co. v.
Parsons2 related to a fire insurance contract made
in the province in respect of property of the
insured in the province. That is quite a different
thing from the contract in question here. So far as
the record shows, the contract between Thomas
and Suburban was a New Brunswick contract, and
its locus there is emphasized by the provision
therein that the contract and the rights, duties and
obligations of the parties were to be determined
according to the laws of New Brunswick.

For a non-resident of New Brunswick to invoke
the operation of the law of his province of resi-
dence, here Alberta, against his New Brunswick
co-contractor simply because of the presence in
Alberta of goods which had been purchased from
the New Brunswick manufacturer is to me an
attempt to give Alberta law an extra-provincial
application. The goods belonged to Suburban, but
it purports to say to the New Brunswick manufac-
turer that "you must repurchase them from me
because Alberta law so provides when I have
terminated my agreement with you". The stated
case, quoted by my brother Martland, shows that
the letter of termination, a unilateral act of Subur-
ban, was sent to Thomas in New Brunswick and,
certainly, it could not have any effect until it was
received by Thomas there. How then does the
termination in New Brunswick of a contract made
in New Brunswick which, by its terms is governed
by New Brunswick law, give Suburban any claim
to apply unilaterally against Thomas a statutory
advantage to Suburban based on Alberta law?

Thomas, in my opinion, is entitled to say that it
is not bound by a law of Alberta which seeks to
modify to its disadvantage its contractual arrange-
ment with Suburban. Moreover, under the terms
of the contract, the power of Suburban to termi-
nate is associated with a requirement that any
indebtedness to Thomas has been paid in full.

2 (1881), 7 App. Cas. 96.

exploit6 dans la province, mais cette th6se, tir6e de
l'arr8t Citizens Insurance Co. v. Parsons 2, a 6t6
formul6e dans le cadre d'un contrat d'assurance-
incendie conclu dans la province et portant sur les
biens de l'assur6 situ6s dans la province. C'est tout
A fait diff6rent du contrat dont il est question ici.
D'aprbs le dossier, le contrat conclu entre Thomas
et Suburban 6tait un contrat du Nouveau-Bruns-
wick et cela semble encore plus Evident si l'on
considbre la disposition du contrat selon laquelle
les droits, devoirs et obligations des parties doivent
etre d6termin6s selon les lois du Nouveau-Bruns-
wick.

A mon avis, le fait que quelqu'un ne r6sidant pas
au Nouveau-Brunswick invoque l'application d'une
loi de sa province de r6sidence, en l'occurrence
l'Alberta, contre un fabricant du Nouveau-Bruns-
wick uniquement parce que les marchandises ache-
t6es au fabricant du Nouveau-Brunswick se trou-
vent en Alberta, revient A donner une port6e
extra-territoriale A la loi albertaine. Les marchan-
dises appartiennent A Suburban et cette dernibre
dit au fabricant du Nouveau-Brunswick: <<Vous

devez me racheter les marchandises parce que la
loi albertaine le pr6voit lorsque je mets fin au
contrat conclu entre nous., L'expos6 de cause, cit6
par mon coll6gue le juge Martland, r6vble que
l'avis de r6siliation, un acte unilat6ral de Subur-
ban, a 6t6 envoy6 A Thomas au Nouveau-Bruns-
wick et il est 6vident qu'il ne pouvait avoir d'effet
avant que Thomas ne l'ait requ. Comment alors
l'expiration au Nouveau-Brunswick d'un contrat
conclu au Nouveau-Brunswick, pr6voyant sp6cifi-
quement qu'il est r6gi par le droit du Nouveau-
Brunswick, peut-elle donner A Suburban le droit
d'invoquer unilatbralement un avantage que la loi
albertaine lui accorde contre Thomas?

A mon avis, Thomas peut A juste titre soutenir
qu'elle n'est pas assujettie A la loi albertaine qui a
1'effet de modifier A son d6savantage son contrat
avec Suburban. En outre, le contrat autorise
Suburban A mettre fin au contrat uniquement si
ses dettes envers Thomas sont totalement 6teintes.

2 (1881), 7 App. Cas. 96.
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Two other points are put against Thomas, points
which, in my opinion, cut both ways. It is said by
Sinclair J.A. in his dissent which Martland J.
approves that Thomas in having his goods sold in
Alberta must accept "the rules of the game"
established by the Alberta Legislature. This is a
one-sided view because it is an equally if not a
more tenable proposition that if Suburban wishes
to buy from Thomas it must accept New Bruns-
wick law, and there is no such provision there
similar to s. 22 of The Farm Implement Act,
R.S.A. 1970, c. 136. Second, it is said that the
failure of Thomas to comply with the request to
repurchase the goods, a request that could have
been effected in Alberta, constitutes the offence.
The fact is, however, that Thomas received the
notice of termination in New Brunswick, and the
refusal to repurchase was within its rights under
New Brunswick law.

I do not think it necessary to parade in any
number the authorities which limit the reach of
provincial legislation to contracts and rights in the
province. The seminal case for the statement of
principle (although I may say, for myself, that I
have some doubts about the actual results) is
Royal Bank of Canada v. The King3 . Much closer
to the facts of the present case is Ottawa Valley
Power Co. v. Hydro-Electric Power Commission
of Ontario', where, as here, the contract sought to
be destroyed by Ontario legislation was made in
Quebec and called for payment in Quebec. Even
so, in a later related case Beauharnois Light, Heat
and Power Co. Ltd. v. Hydro-Electric Power
Commission of Ontario', again involving a con-
tract between the Ontario Commission and a
Quebec company, the Ontario Court of Appeal did
not think that the place of the contract or the place
of payment were the dominating considerations
when other rights existed between the parties, of
which some belonged to the Quebec company in
Quebec and hence could not be destroyed by
Ontario legislation. I am content here to rely on

3 [1913] A.C. 283.
4 [19371 O.R. 265.
s [1937] O.R. 796.

On oppose deux autres arguments A Thomas,
arguments qui, A mon avis, sont A double tran-
chant. Le juge Sinclair dit dans sa dissidence,
approuv6e par le juge Martland, que Thomas
devait, en d6cidant de vendre ses marchandises en
Alberta, accepter <des r6gles du jeus 6tablies par la
l6gislature albertaine. A mon avis, ce n'est voir
qu'un ct6 de la m6daille parce qu'on peut tout
aussi bien soutenir que si Suburban veut acheter
les marchandises de Thomas, elle doit accepter le
droit du Nouveau-Brunswick qui ne contient
aucune disposition semblable A l'art. 22 de The
Farm Implement Act, R.S.A. 1970, chap. 136.
Deuxibmement, on pr6tend que l'infraction repro-
ch6e consiste dans le refus de Thomas de racheter
les marchandises en conformit6 d'une demande,
demande qui aurait pu 6tre faite en Alberta. En
r6alit6, Thomas a requ l'avis de r6siliation au
Nouveau-Brunswick et elle agissait conform6ment
au droit du Nouveau-Brunswick en refusant de
racheter les marchandises.

Je n'estime pas n6cessaire d'6num6rer les nom-
breux cas de jurisprudence qui limitent la port6e
de la 16gislation provinciale aux contrats et aux
droits dans la province. L'arret A l'origine du
principe (dont les r6sultats v6ritables me laissent
plut6t perplexe) est Royal Bank of Canada v. The
King'. L'affaire Ottawa Valley Power Co. v.
Hydro-Electric Power Commission of Ontario4 , se
rapproche beaucoup plus du cas qui nous occupe
car, comme ici, le contrat dont on demandait
l'annulation en vertu de la loi ontarienne avait 6t6
conclu au Qu6bec et pr6voyait que le paiement
devait se faire au Qu6bec. De m8me, dans un cas
post6rieur semblable, Beauharnois Light, Heat
and Power Co. Ltd. v. Hydro-Electric Power
Commission of Ontario', portant 6galement sur un
contrat pass6 entre la Commission ontarienne et
une compagnie qu6b6coise, la Cour d'appel de
l'Ontario a estim6 que le lieu de la conclusion du
contrat ou celui du paiement n'6taient pas des
consid6rations primordiales lorsque d'autres droits
existaient entre les parties, dont certains reve-
naient A la compagnie qubb6coise au Qu6bec et ne

3 [1913] A.C. 283.
4 [1937] O.R. 265.
s [1937] O.R. 796.
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the Ottawa Valley case, and I would add for
fortification the opinion expressed by Locke J. in
this Court in Gray v. Kerslake6 , which involved an
allegation that Ontario statute law could control
an annuity pension contract made in New York
(and stated to be governed by New York law)
between a New York insurer and an Ontario
resident. Locke J. said, at p. 17 that the situs of
the cause of action which would arise on the death
of the annuitant was clearly New York State and
that Ontario could not change the terms of the
contract because it would be purporting to deal
with civil rights outside the province.

For these reasons, I would dismiss the appeal
with costs to the respondent in this Court as
provided in the order granting leave.

The judgment of Martland, Pigeon, Dickson,
Beetz, Estey and Pratte JJ. was delivered by

MARTLAND J.-The facts which give rise to
the present appeal are set out in the case stated by
the judge who tried it and they, as well as the
questions of law arising therefrom, are as follows:
(a) Suburban Equipment & Supply Ltd. of Edmonton

is a retailer of farm implements having a retail sale
price of over $1,000.00. Its business was divided
approximately evenly between sales to industrial
users and to agricultural users insofar as equipment
of this type was concerned.

(b) One of its suppliers of equipment was Thomas
Equipment Ltd. of Centreville, in the Province of
New Brunswick, and the equipment supplied by it
could be used for both industrial and agricultural
purposes.

(c) On or about the 11th day of June, 1975, Suburban
Equipment & Supply Ltd. forwarded by registered
mail to Thomas Equipment Ltd. a letter terminat-
ing the existing agreement between it and Thomas
Equipment Ltd. with respect to the sale of the
equipment in question, and requesting that Thomas
purchase from Suburban all unused farm imple-
ments and attachments thereto, and all unused
parts obtained by Suburban from Thomas.

(d) At all times material to this charge, Thomas Equip-
ment Ltd. was a manufacturer of the equipment

6 [1958] S.C.R. 3.

pouvaient donc pas etre annul6s par la loi onta-
rienne. Il me suffit ici de me fonder sur l'arrt
Ottawa Valley, et d'y ajouter l'opinion du juge
Locke de cette Cour dans l'arret Gray c. Kers-
lake6 , relatif A une all6gation selon laquelle une loi
ontarienne pouvait s'appliquer A un contrat de
rente viagbre conclu A New York (et pr6voyant
qu'il 6tait r6gi par le droit de cet tat) entre un
assureur de l'ttat de New York et un habitant de
l'Ontario. Le juge Locke a d6clar6 (A la p. 17) que
la cause de l'action r6sultant du d6cks du rentier
6tait clairement n6e dans lIttat de New York et
que l'Ontario ne pouvait modifier les termes du
contrat parce qu'elle porterait alors atteinte A des
droits civils A l'ext6rieur de la province.

Pour ces motifs, je suis d'avis de rejeter le
pourvoi avec d6pens en faveur de l'intimbe en cette
Cour, comme le pr6voit l'autorisation d'appel.

Le jugement des juges Martland, Pigeon, Dick-
son, Beetz, Estey et Pratte a 6 rendu par

LE JUGE MARTLAND-Les faits A l'origine du
pr6sent appel sont d6crits dans l'expos6 de cause
du juge du procks. Je les relate avec les questions
de droit qu'ils soul6vent:
[TRADUCTION] a) Suburban Equipment & Supply Ltd.

d'Edmonton fait le commerce au d6tail de matbriel
agricole dont le prix de vente est supbrieur A
$1,000. La vente de ce genre d'6quipement est
r6partie A peu pris 6galement entre l'industrie et
I'agriculture.

b) Un de ses fournisseurs est Thomas Equipment Ltd.
de Centreville (Nouveau-Brunswick) et I'6quipe-
ment que celle-ci fournit peut servir A des fins
industrielles aussi bien qu'agricoles.

c) Vers le 11 juin 1975, Suburban Equipment &
Supply Ltd. a, par courrier recommand6, avis6
Thomas Equipment Ltd. qu'elle mettait fin au con-
trat relatif A la vente de l'6quipement et lui a
demand6 de lui racheter tout le mat6riel agricole,
les accessoires et les pi6ces inutilis6s qu'elle lui avait
vendus.

d) A toutes les 6poques pertinentes A l'accusation,
Thomas Equipment Ltd. 6tait le fabricant de l'6qui-

6 [1958] R.C.S. 3.
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referred to, with its head office located in Centre-
ville, in the Province of New Brunswick.

(e) Thomas Equipment Ltd. was neither registered
pursuant to the requirements of part 8 of The
Companies Act, R.S.A. 1970, as an extra-provincial
company, nor was it registered as a vendor under
the regulations made pursuant to The Farm Imple-
ment Act, until after the events leading to this
charge.

(f) The Appellant Thomas Equipment Ltd. refused to
purchase from Suburban Equipment & Supply Ltd.
any of the said unused farm implements and
attachments thereto and any unused parts obtained
by Suburban from Thomas Equipment Ltd.

(g) There is no legislation in the Province of New
Brunswick similar to Section 22 of The Farm
Implement Act, R.S.A. 1970, and amendments
thereto.

I submit the following questions for the consider-
ation of this Honourable Court:

(a) Did I err in holding that Section 22 of The Farm
Implement Act was applicable despite the presence
of clause 23 of the written agreement between the
parties?

(b) Did I err in concluding that Section 22 of The
Farm Implement Act applied to Thomas Equip-
ment Ltd., which was neither registered in Alberta
as an extra-provincial company nor as a vendor
under the regulations made pursuant to The Farm
Implement Act?

The respondent ("Thomas") was charged with a
breach of subs. 22(3) of The Farm Implement Act,
R.S.A. 1970, c. 136. This statute provides a series
of rules governing the sale of farm implements in
Alberta, some of which override provisions con-
tained in agreements for their sale. It renders void
any statement in such an agreement limiting or
modifying the liability of the vendor as provided in
the Act.

The relevant provisions of this Act are as
follows:

2. In this Act,

(a) "dealer" means a person operating in the ordinary
course of business a retail establishment for the sale
or resale of farm implements and includes a person
who leases farm implements to farmers.

pement susmentionn6 et son siege social 6tait situ6
A Centreville (Nouveau-Brunswick).

e) Thomas Equipment Ltd. n'6tait pas inscrite comme
compagnie extra-provinciale, en conformit6 de la
partie 8 de The Companies Act, R.S.A. 1970, ni
comme vendeur, en conformit6 du r~glement 6dict6
sous le r6gime de The Farm Implement Act; elle a
cependant corrig6 la situation aprbs les 6v6nements
qui sont A l'origine de la pr6sente accusation.

f) L'appelante Thomas Equipment Ltd. a refusE de
racheter A Suburban Equipment & Supply Ltd.
I'6quipement agricole, les accessoires et les pieces
inutilis6s qu'elle lui avait vendus.

g) Au Nouveau-Brunswick, il n'existe aucun texte de
loi semblable A l'art. 22 de The Farm Implement
Act, R.S.A. 1970, et modifications.

Je soumets donc les questions suivantes A la
Cour:

a) Ai-je commis une erreur en jugeant que l'article 22
de The Farm Implement Act s'applique nonobstant
'article 23 du contrat conclu par les parties?

b) Ai-je commis une erreur en concluant que l'article
22 de The Farm Implement Act s'applique A
Thomas Equipment Ltd., une compagnie non ins-
crite en Alberta comme compagnie extraprovinciale
ni comme vendeur en vertu du rdglement 6dict6
sous le r6gime de The Farm Implement Act?

L'intimbe (gThomas) a 6t6 accus6e d'avoir con-
trevenu au par. 22(3) de The Farm Implement
Act, R.S.A. 1970, chap. 136. Cette loi pr6voit une
sbrie de r~gles r6gissant la vente de materiel agri-
cole en Alberta dont certaines l'emportent sur les
dispositions contenues dans le contrat de vente.
Elle rend inop6rante toute stipulation du contrat
ayant l'effet de limiter ou de modifier la responsa-
bilit6 du vendeur 6tablie par la Loi.

Voici les dispositions pertinentes de cette loi:

[TRADUCTION] 2. Dans la prbsente loi,
a) ccommergantv d6signe une personne qui exploite,

dans le cours ordinaire des affaires, une entreprise
de vente ou revente de mat6riel agricole et com-
prend une personne qui loue du mat6riel agricole
aux agriculteurs.
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(e) "vendor" means a manufacturer or supplier of farm
implements who sells, consigns or delivers farm
implements to a dealer for sale or resale in the
ordinary course of business.

22. (2) A dealer may, within 90 days after the day
an agreement expires or is terminated by the dealer or
the vendor for any reason,
(a) personally serve on the vendor, or
(b) send by prepaid registered mail to the vendor,

a written or printed notice to purchase containing a
request by the dealer that the vendor purchase all the
unused farm implements and all unused parts obtained
from the vendor.

(3) Where a notice to purchase is given to the vendor
in compliance with subsection (2), the vendor shall,
subject to this Act and the regulations, purchase from
the dealer all the unused farm implements and attach-
ments thereto, and all unused parts, obtained by that
dealer from the vendor.

Provision was made for a fine of not more than
$500 for a contravention of the Act.

Thomas and Suburban Equipment & Supply
Ltd. ("Suburban") made an agreement dated
March 21, 1973, called "Dealer Sales Agree-
ment", in which Suburban is referred to as
"Dealer".

One of the purposes of the agreement was
defined as follows:

This Contract is entered into for the purpose of
setting forth the points of understanding between
Thomas and the Dealer, with a view to promoting in the
Dealer's territory, the sale of products marketed by
Thomas as listed in the current Industrial Equipment
Price Lists.

The following provisions of the agreement are
relevant:
1. Subject to the provisions of this contract, Thomas
appoints Dealer to promote the sale of Thomas goods in
the counties specified as follows: NORTHERN
ALBERTA, SOUTH TO & INCLUDING RED
DEER, in the province/state of: ALBERTA, known as
an exclusive territory.

Thomas reserves the right to appoint additional deal-
ers if in its opinion the above territory is not being
properly serviced by the present dealer. Should addition-
al dealers be required, the present dealer will be notified
in writing prior to the appointment of a new Dealer.

e) Kvendeur* d6signe un fabricant ou un fournisseur de
materiel agricole qui vend, confie ou livre du mat6-
riel agricole A un commergant pour la vente ou la
revente dans le cours ordinaire des affaires.

22. (2) Un commergant peut, dans les 90 jours de la
date d'expiration ou r~siliation d'un contrat A l'initiative
du commergant ou du vendeur, pour quelque motif,

a) personnellement signifier au vendeur, ou
b) envoyer au vendeur, par courrier recommand6

affranchi,
un avis 6crit ou imprim6 demandant au vendeur de
racheter tout le mat6riel agricole, les accessoires et les
pi6ces inutilis6s qu'il a livr6s au commergant.

(3) Sur r6ception d'un avis de rachat en conformit6
du paragraphe (2), le vendeur doit, sous r6serve de la
prbsente loi et des rbglements, acheter au commergant
tout le mat6riel agricole, les accessoires et les pi6ces
inutilis6s qu'il lui a livr6s.

Un article pr6voit une amende maximale de
$500 en cas de violation de la Loi.

Le 21 mars 1973, Thomas et Suburban Equip-
ment & Supply Ltd. (uSuburbans) ont conclu un
contrat appel6, *Contrat de vente au commergantp
dans lequel Suburban est le *Commerganti.

Voici en quels termes un des objets du contrat
est d6fini:

[TRADUCTION] Le pr6sent contrat est conclu par
Thomas et le Commergant dans le but de promouvoir
dans le territoire du commergant la vente de produits
mis en march6 par Thomas et 6num6r6s dans la liste de
prix courant de l'6quipement industriel.

Les dispositions suivantes du contrat sont
pertinentes:
[TRADUCTION] 1. Sous r6serve des dispositions du pr6-
sent contrat, Thomas d6signe le Commergant pour pro-
mouvoir la vente des marchandises de Thomas dans les
r6gions suivantes: LE NORD DE L'ALBERTA JUS-
QU'A RED DEER INCLUSIVEMENT, dans la pro-
vince (ou l'Etat) de: I'ALBERTA, un territoire exclusif.

Thomas conserve le droit de d6signer des commer-
gants suppl6mentaires si elle estime que le territoire
susmentionn6 n'est pas bien desservi par le commergant
actuel. S'il s'avire n6cessaire de d6signer d'autres com-
mergants, le Commergant actuel en sera pr6alablement
avis6 par 6crit.
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3. Thomas agrees to sell to the Dealer and the Dealer
agrees to pay to Thomas for machines, allied equipment,
attachments, repair parts and supplies at the prices set
forth in Thomas' Suggested Retail Price List, subject to
the terms and discounts set forth in Thomas' current
Dealer's Discounts and Terms Schedule in effect on date
of shipment and subject to the terms and conditions of
this contract.

4. Discount: All machines and attachments are subject
to a trade discount of 20% from the current Suggested
Industrial Equipment Division's Retail Price List,
F.O.B. Centreville, N.B., Canada.

Terms: 5%-10 days cash-Net 30 days from date of
invoice.

All accounts, past due, are subject to an interest
charge of 1% per month.
7. The Dealer agrees to accept delivery of all goods
ordered by the Dealer under this contract; Thomas,
however, does not guarantee delivery of any equipment
to the Dealer on any specific or particular date.

9. The Dealer agrees to properly store and care for all
goods and repair parts received under this agreement.

The Dealer further agrees that on his behalf and at
his cost, he will ensure against loss or damage by fire
and other miscellaneous hazards, all New equipment,
and repair parts received in pursuance of this contract.
Dealer agrees to supply Thomas with copy of Insurance
Policy.
10. The Title, ownership and right to possession of
goods purchased by the Dealer hereunder shall remain,
at the Dealer's risk, in Thomas until the purchase price
thereof and interest are wholly paid.

11. This contract may be terminated by either party at
any time by giving the other party notice in writing by
registered mail of such termination, provided, in the case
of the Dealer terminating, his indebtedness to Thomas is
paid in full.
12. Thomas will advertise its products and will furnish
the Dealer, free of charge, suitable advertising literature
for local advertising in such quantities as Thomas deems
advisable, and will extend to the Dealer its co-operation
and advice in sales promotion.

14. The Dealer agrees to keep an accurate record of the
names and addresses of all owners of machines mer-
chandised by Thomas in the Dealer's territory, and the
date sold and delivered.

3. Thomas s'engage A vendre au Commergant et ce
dernier s'engage A payer A Thomas les appareils, le
mat6riel connexe, les accessoires et les pibces de
rechange aux prix sp6cifi6s dans la liste des prix de
d6tail sugg6r6s par Thomas, sous r6serve des conditions
et rabais sp6cifi6s dans la liste courante des rabais au
commergant de Thomas et dans l'annexe relative aux
conditions en vigueur A la date de l'exp6dition et sous
r6serve 6galement des conditions du present contrat.

4. Rabais: Tous les appareils et accessoires sont assujet-
tis A un rabais de 20% de la liste courante des prix de
d6tail sugg6r6s par la Division de l'6quipement indus-
triel, FOB Centreville-N.-B. Canada.

Conditions-5%--comptant 10 jours-sans frais 30
jours de la date de la facture.

Tous les comptes en souffrance sont assujettis A un
taux d'intbrdt de 1% par mois.

7. Le Commergant s'engage A prendre livraison de
toutes les marchandises qu'il commande en vertu du
pr6sent contrat. Cependant, Thomas ne garantit pas au
Commergant la livraison des marchandises dans un d6lai
fixe ou pr6cis.

9. Le Commergant s'engage A entreposer convenable-
ment et A maintenir en bon 6tat les marchandises et les
pi6ces de rechange reques en vertu du pr6sent contrat.

Le Commergant s'engage en outre A assurer, en son
nom et A ses frais, tout le nouvel 6quipement et toutes les
pibces de rechange regus en conformit6 du pr6sent con-
trat, contre la perte ou les dommages r6sultant du feu ou
d'autres risques. Le Commergant s'engage A fournir une
copie de la police d'assurance A Thomas.
10. Thomas conservera, au risque du Commergant, le
titre, la propri6t6 et le droit de possession des marchan-
dises achetbes par le Commergant en vertu du pr6sent
contrat jusqu'au plein paiement du prix d'achat et de
l'int6rAt y aff6rant.

11. En tout temps, l'une ou l'autre partie peut mettre
fin au pr6sent contrat en donnant A I'autre partie un avis
6crit, par courrier recommand6, pourvu que le Commer-
gant, lorsqu'il en prend l'initiative, n'ait plus de dette
envers Thomas.
12. Thomas fera la publicit6 de ses produits et fournira
au Commergant, sans frais, du matbriel publicitaire
convenable en vue de la publicit6 locale, en quantit6
qu'elle estimera souhaitable et offrira au Commergant
sa collaboration et ses conseils en matibre de promotion
des ventes.
14. Le Commergant s'engage A garder un r6pertoire
exact des noms et adresses des propri6taires d'appareils
mis en march6 par Thomas dans le territoire du Com-
mergant de m8me que des dates de vente et de livraison.
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15. The Dealer agrees to maintain a well equipped
repair shop and a repair parts stock sufficient to give
prompt and accurate service to owners of goods mer-
chandised by Thomas in the Dealer's territory. The
Dealer further agrees to assemble, service and inspect all
goods sold before delivery to retail purchasers, to
instruct the retail purchasers in the use and operation
thereof, and to give purchasers such service as may be
required to fulfill the warranties described in the War-
ranty Clause.

16. The Dealer is not Thomas' agent in any respect, and
is not authorized to incur any obligation or to make any
promises or representations in its behalf.

23. This agreement and the rights, duties and obliga-
tions of the parties as set forth herein shall be settled
and determined according to the laws of the Province of
New Brunswick, Dominion of Canada.

The stated case states that on or about June 11,
1975, Suburban forwarded a letter to Thomas by
registered mail terminating the agreement and
requesting Thomas to purchase from Suburban all
unused farm implements and attachments thereto
and all unused parts obtained by Suburban from
Thomas. This request is obviously founded upon
the provisions of subs. 22(2) of the Act. Thomas
refused to comply with the request. An informa-
tion was laid charging Thomas with a breach of
subs. 22(3) of the Act. Thomas was convicted and
a fine of $200 was imposed.

The trial judge held that Suburban was a "deal-
er" within the meaning of the Act. He did not
accept the submission of Thomas that clause 23 of
the agreement, making New Brunswick law appli-
cable to the contract, precluded a prosecution,
pointing out that this clause applied to rights and
duties arising under the contract itself. He also
referred to subs. 22(12) of the Act which provides
that this section applies notwithstanding anything
in an agreement or any contract or arrangement
between the vendor and dealer, except that where
a provision of the agreement is more advantageous
to the dealer than the provision of this section
pertaining to the same subject matter, the provi-
sion of the agreement applies.

15. Le Commergant s'engage A 6tablir un atelier de
r6paration bien 6quip6 et A conserver un stock de pi6ces
de rechange suffisant pour fournir un service rapide et
satisfaisant aux propri6taires de marchandises mises en
march6 par Thomas dans le territoire du Commergant.
Le Commergant s'engage en outre A assembler, entrete-
nir et inspecter toutes les marchandises avant leur livrai-
son aux acheteurs, A leur en indiquer le mode d'emploi
et le fonctionnement et A leur fournir tous les services
requis en ex6cution des garanties d6crites dans la clause
relative aux garanties.

16. Le Commergant n'agit aucunement en tant que
mandataire de Thomas et il n'est pas autoris6 A prendre
des engagements au nom de cette dernibre ni A faire des
promesses ou repr6sentations en son nom.

23. Le pr6sent contrat et les droits, devoirs et obliga-
tions des parties y pr6vus sont r6gis par les lois du
Nouveau-Brunswick, Dominion du Canada.

L'expos6 de cause r6vble que vers le 11 juin
1975, Suburban a avis6 Thomas, par courrier
recommand6, qu'elle mettait fin au contrat et elle
lui a demand6 de racheter tout le matbriel agri-
cole, les accessoires et les pi6ces de rechange inuti-
lis6s qu'elle avait regus de Thomas. Il est manifeste
que cette demande est fond6e sur le par. 22(2) de
la Loi. Thomas a refus6 d'y acc6der. Une d6non-
ciation accusant Thomas de violation du par. 22(3)
de la Loi a donc 6t6 d6pos6e. Thomas a t d6cla-
r6e coupable et condamnbe A une amende de $200.

Le juge du procks a statu6 que Suburban 6tait
un acommerganto au sens de la Loi. Il n'a pas
retenu l'argument de Thomas selon lequel l'art. 23
du contrat, qui rend le droit du Nouveau-Bruns-
wick applicable, empachait la poursuite, estimant
que cette stipulation s'appliquait aux droits et
devoirs r6sultant du contrat lui-mime. II a 6gale-
ment cit6 le par. 22(12) de la Loi qui s'applique
nonobstant toute disposition contraire dans une
convention, un contrat ou une entente conclu entre
le vendeur et le commergant, sauf si la disposition
de la convention avantage plus le commergant que
larticle de la Loi sur le mime sujet, auquel cas la
disposition de la convention l'emporte.

I agree with his conclusion.
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He mentioned the fact that Thomas had not
complied with the registration requirements of
Part 8 of The Companies Act, R.S.A. 1970, c. 60,
until after the information was laid. Part 8 of The
Companies Act requires an extra-provincial com-
pany (not incorporated under the laws of Alberta
or the Northwest Territories) which carries on
business in Alberta to register in Alberta.

He also pointed out that Thomas had not regis-
tered as a "vendor" pursuant to the regulations
made under The Farm Implement Act and that
there was no evidence that Suburban was regis-
tered as a "dealer" under those regulations. He
was of the opinion that the absence of these regis-
trations did not prevent the prosecution and found
that Thomas had contravened the Act.

On the appeal pursuant to the stated case, the
judge hearing the appeal was of the opinion that
Thomas, because of the absence of its registration
under The Companies Act at the time the offence
occurred, was not a person or an entity within
Alberta, and therefore could not have committed
the offence.

The Crown appealed to the Appellate Division
of the Supreme Court of Alberta. The appeal was
dismissed by a majority of two to one. All of the
judges of the Appellate Division were of the view
that the failure of Thomas to register under The
Companies Act could not, of itself, afford a
defence to the charge. I agree with this conclusion.

The judgment of the majority, delivered by
McGillivray C.J.A., expressed the view that no
offence had been committed in Alberta. After
reviewing the provisions of the agreement, the
following statement is made:

In my opinion, this contract does no more than pro-
vide that Thomas will sell goods at determinable prices
to Suburban, and will not sell to others in Northern
Alberta, and it is my view that it cannot be said that
Thomas is carrying on business in the Province of
Alberta so that its failure to respond to the demand
made by Suburban constituted an offence within the
Province.

II a soulign6 que Thomas ne s'6tait pas confor-
m6e, avant la d6nonciation, aux dispositions de la
Partie 8 de The Companies Act, R.S.A. 1970,
chap. 60 relatives A l'inscription. La Partie 8 de
The Companies Act oblige toute compagnie extra-
provinciale (non constitu6e en compagnie en vertu
du droit de l'Alberta ou des territoires du Nord-
Ouest) qui fait affaire en Alberta A s'inscrire dans
cette province.

II a 6galement relev6 le fait que Thomas ne
s'6tait pas inscrite comme avendeurs en conformit6
du r6glement 6tabli sous le r6gime de The Farm
Implement Act et que rien dans la preuve ne
r6v6lait que Suburban s'6tait inscrite comme (com-
merganto en vertu de ce raglement. II a estim6 que
l'omission de ces inscriptions n'emp~chait pas la
poursuite et a conclu que Thomas avait viol6 la
Loi.

En appel par voie d'expos6 de cause, le juge qui
a entendu l'appel a jug6 qu'en l'absence d'inscrip-
tion en conformit6 de The Companies Act lors de
l'infraction, Thomas ne constituait pas une per-
sonne ou une entit6 en Alberta et ne pouvait donc
pas avoir commis l'infraction.

Le ministbre public a interjet6 appel devant la
Division d'appel de la Cour supreme de l'Alberta.
Cet appel a 6t6 rejet6 par une majorit6 de deux
contre un. Tous les juges de la Division d'appel ont
estim6 que l'omission de Thomas de s'inscrire en
conformit6 de The Companies Act ne constituait
pas en elle-mime un moyen de d6fense A l'accusa-
tion. Je partage cette conclusion.

Le juge en chef McGillivray, parlant au nom de
la majorit6, a exprim6 l'opinion qu'aucune infrac-
tion n'avait 6t6 commise en Alberta. Aprbs un
examen des stipulations du contrat, il a d6clar6:

[TRADUCTION] A mon avis, ce contrat pr6voit uni-
quement que Thomas vendra ses marchandises A Subur-
ban A un prix d6termin6 et qu'elle ne vendra pas A
d'autres commergants du nord de l'Alberta; j'estime
qu'on ne peut en d6duire que Thomas exploitait une
entreprise dans la province de l'Alberta de sorte que son
refus d'acc6der A la demande de Suburban puisse consti-
tuer une infraction commise dans la province.
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The question as I see it is whether the province of
Alberta can effectively legislate so as to make it an
offence for a resident of New Brunswick to fail to
comply with a demand to re-purchase machinery sold to
an Albertan. The offence would surely be committed in
New Brunswick when Thomas refused to make
payment.

He went on to say that the failure of Thomas to
purchase the goods occurred, not in Alberta, but in
New Brunswick.

He placed reliance on the judgment of Pigeon J.
in this Court in Interprovincial Co-operatives
Limited and Dryden Chemicals Limited v. Her
Majesty The Queen7 , and cited, inter alia, the
following passage from his reasons for judgment at
p. 507:

With respect, I fail to see how the Assistance Act can
be said in the present case to be directed against acts
done within Manitoba. The essential provision on which
Manitoba relies to claim against the appellants is the
discharge of a contaminant from premises outside
Manitoba into waters whereby it is carried into waters
in the province. While it can be said that the legislation
is aimed at damage caused in Manitoba, it is not
directed against acts done in that province: the basic
provision on which the claim is founded is an act done
outside the province namely, the discharge of the
contaminant.

Sinclair J.A. dissented. He stated his reasons as
follows:

In my opinion, the proper resolution of the issue turns
around the B.N.A. Act, 1867. Section 92 provides that in
each province the Legislature may exclusively make
laws in relation to:

"13. Property and civil rights in the province.
15. The imposition of punishment by fine, penalty or
imprisonment for enforcing any law of the province
made in relation to any matter coming within any of
the classes of subjects enumerated in this section;"

(See R. v. Buzunis (1972) 26 D.L.R. (3d) 502, 507.)

As pointed out in the judgment of Pigeon, J. in
Interprovincial Co-operatives Limited and Dryden
Chemicals Limited v. The Queen (Manitoba), [1976] 1
S.C.R. 477, 512, provincial authority is restricted to

7[19761 1 S.C.R. 477.

Il s'agit A mon avis de d6terminer si la province de
l'Alberta peut 16gif6rer de fagon A rendre coupable d'une
infraction un habitant du Nouveau-Brunswick qui refuse
d'acc6der A une demande de racheter les marchandises
vendues A un Albertain. L'infraction aurait plut6t 6t6
commise au Nouveau-Brunswick quand Thomas a
refus6 de payer.

Puis il a conclu que l'omission de Thomas de
racheter les marchandises avait eu lieu au Nou-
veau-Brunswick et non en Alberta.

Il s'est fond6 sur les motifs du juge Pigeon de
cette Cour dans Interprovincial Co-operatives
Limited et Dryden Chemicals Limited c. Sa
Majestg La Reine7 , dont il a cit6 l'extrait suivant
(A la p. 507):

Respectueusement, je ne peux voir comment on peut
dire qu'en l'esp6ce, I'Assistance Act vise des actes pos6s
dans les limites du Manitoba. La principale disposition
sur laquelle le Manitoba appuie sa r6clamation contre
les appelantes est celle qui traite du d6versement d'un
polluant, A partir d'endroits situ6s A l'ext6rieur du Mani-
toba, dans des eaux qui charrient ce polluant vers les
eaux de la province. Bien qu'on puisse dire que la loi vise
des dommages caus6s au Manitoba, elle ne s'applique
pas A des actes pos6s dans la province: la r6clamation se
fonde essentiellement sur un acte pos6 A I'extbrieur de la
province, c'est-A-dire le d6versement du polluant.

Le juge Sinclair de la Division d'appel 6tait
dissident pour les motifs suivants:

[TRADUCTION] A mon avis, la solution du litige
d6pend de l'interpr6tation de I'A.A.N.B., 1867. Aux
termes de I'art. 92, dans chaque province, la l6gislature
a le pouvoir exclusif de 16gif6rer en ce qui concerne:

1l3. La propri6t6 et les droits civils dans la province.
15. L'imposition de sanctions, par voie d'amende, de
p6nalit6 ou d'emprisonnement, en vue de faire ex6cu-
ter toute loi de la province sur des matibres rentrant
dans l'une quelconque des cat6gories de sujets 6num&
r6s au pr6sent article;*
(Voir R. v. Buzunis (1972) 26 D.L.R. (3d) 502, A la
p. 507.)
Comme le souligne le juge Pigeon dans Interprovin-

cial Co-operatives Limited et Dryden Chemicals Limi-
ted c. La Reine (Manitoba) [1976] 1 R.C.S. 477, A la p.
512, la comp6tence provinciale est limit6e au territoire

7[1976] 1 R.C.S. 477.
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provincial territory. So far as concerns head 13, of s. 92,
that is made plain by the very words "in the province".

It was, however, decided long ago, in Citizens Insur-
ance Company of Canada v. Parsons (1881), 7 App.
Cas. 96, that provincial authority over property and civil
rights includes the power to regulate the contracts of a
particular business or trade. In my opinion, The Farm
Implements Act is an example of provincial regulation
of the contracts of such a business or trade.

As I see it, the Act provides a code for the very
important business of buying and selling farm ma-
chinery in Alberta. If a manufacturer wants to have his
farm implements sold here he must comply with the
rules of the game, as it were, established by the legisla-
ture of Alberta. One of these rules clearly covers the
manufacturer's responsibility when his agreement with a
dealer is terminated.

If, as in the present case, the manufacturer is in
breach of that responsibility, a responsibility imposed by
a law which I believe to involve a matter of property and
civil rights in the province of Alberta, then it is open to
the province to enforce that law.

With due respect for the view expressed by the
majority of the Appellate Division, I prefer the
conclusion of Sinclair J.A. The basis for the deci-
sion of the majority is to be found in the passage
from the reasons of McGillivray C.J.A. first
quoted above, i.e., that the contract did no more
than provide that Thomas would sell goods at
determinable prices to Suburban, and would not
sell to others in Northern Alberta, and that it
could not be said that Thomas was carrying on
business in Alberta so that its failure to respond to
the demand of Suburban constituted an offence in
Alberta.

In my opinion, the agreement between Thomas
and Suburban cannot be regarded as simple con-
tract for the sale of goods made by a vendor in
New Brunswick to a purchaser in Alberta. A
review of the contents of that agreement estab-
lishes that it goes much further than that.

The recital clause states that the agreement is
entered into with a view to promoting in the
Dealer's territory the sale of products marketed by
Thomas. In clause 1, Thomas appoints Suburban
to promote the sale of Thomas' goods. Thomas

provincial. En ce qui concerne le par. 13 de l'art. 92, il
dit clairement adans la provinces.

Cependant, on a dbji jug6 dans une cause ancienne,
Citizens Insurance Company of Canada v. Parsons
(1881), 7 App. Cas. 96, que la comp6tence provinciale
en matibre de propi6t6 et de droits civils comprend le
pouvoir de r6gir les contrats d'une entreprise ou d'un
commerce particulier. A mon avis The Farm Imple-
ments Act est un exemple de r6glementation provinciale
des contrats d'une entreprise ou d'un commerce
particulier.

A mon avis, la Loi pr6voit un code applicable A
l'important commerce d'achat et de vente de mat6riel
agricole en Alberta. Si un fabricant veut vendre son
materiel agricole ici, il doit respecter les rbgles du jeu,
telles qu'6tablies par la 16gislature de l'Alberta. Une de
ces r6gles porte pr6cis6ment sur la responsabilit6 d'un
fabricant lorsque son contrat avec le commergant prend
fin.

Lorsque, comme en l'esp~ce, le fabricant r6pudie sa
responsabilit6, une responsabilit6 impos6e par une loi
qui, A mon avis, est relative A la proprift6 et aux droits
civils dans la province de l'Alberta, la province peut
appliquer la loi.

Avec 6gards pour l'opinion de la majorit6 de la
Division d'appel, je pr6f6re la conclusion du juge
Sinclair. Le fondement de la d6cision de la majo-
rit6 se trouve dans l'extrait pr6cit6 des motifs du
juge en chef McGillivray qui a estim6 que le
contrat pr6voit uniquement que Thomas vendra
des marchandises A Suburban, A un prix d6ter-
min6, et ne vendra pas A d'autres commergants du
nord de l'Alberta et qu'on ne peut en d6duire que
Thomas exploitait une entreprise en Alberta de
sorte que son refus d'acc6der A la demande de
Suburban puisse constituer une infraction commise
en Alberta.

A mon avis, le contrat conclu entre Thomas et
Suburban ne peut pas 8tre consid6r6 comme un
simple contrat de vente de marchandises fabri-
qu6es par un vendeur au Nouveau-Brunswick A un
acheteur en Alberta. L'examen des stipulations du
contrat r6vble qu'il va beaucoup plus loin.

Le pr6ambule pr6cise que le contrat vise A pro-
mouvoir dans le territoire du commergant la vente
des produits mis en march6 par Thomas. A l'arti-
cle 1, Thomas d6signe Suburban pour promouvoir
la vente de ses marchandises. Thomas peut d6si-
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may appoint additional dealers in Suburban's ter-
ritory if the territory is not being sufficiently ser-
viced. In clause 12, Thomas agrees to advertise its
products, to provide advertising literature for local
advertising and to extend co-operation and advice
to Suburban in sales promotions. Clause 15
requires Suburban to maintain a well equipped
repair shop and a repair parts stock sufficient to
give prompt and adequate service to owners of
goods merchandised by Thomas in Suburban's
territory.

Accordingly, the agreement must be viewed as
relating, not only to the sale of farm equipment by
Thomas to Suburban, but also to promoting the
resale of Thomas' products in Alberta and to the
establishment in that province of good will in
relation to Thomas' products. The method used
was not sales on behalf of Thomas by Suburban as
an agent, but sales by Thomas to Suburban for the
purpose of resale by Suburban. Performance of
this contract would, in that respect, be effected in
Alberta.

The terms of the contract brought it within the
provisions of The Farm Implement Act. Thomas is
a vendor within the definition of the Act, being "a
manufacturer or supplier of farm implements who
sells, consigns or delivers farm implements to a
dealer for sale or resale in the ordinary course of
business". Suburban is a dealer within the mean-
ing of the Act. The goods which it purchased from
Thomas were sold and consigned to it by Thomas
for resale in the ordinary course of business.

The agreement was, therefore, subject to regula-
tion by the Alberta statute. As Sinclair J.A. points
out, this is a provincial regulation of a business or
trade. The Act contains a code regulating, in
Alberta, the sale of farm implements. One of the
provisions of that code is subs. 22(2) which gives
to the dealer, on termination of the agreement, the
right to require the vendor to purchase all unused
farm implements obtained from the vendor. All of
the farm implements which Thomas was called
upon to purchase are situated in Alberta. This was
a right which could be conferred upon the dealer

gner d'autres commergants dans le territoire de
Suburban si ce territoire n'est pas bien desservi.
Aux termes de l'art. 12, Thomas s'engage A faire
la publicit6 de ses produits, A fournir du mat6riel
publicitaire A Suburban et A lui offrir sa collabora-
tion et ses conseils en matibre de promotion des
ventes. En vertu de l'art. 15, Suburban s'engage A
6tablir un atelier de r6paration bien 6quip6 et A
conserver un stock de pieces de rechange suffisant
pour fournir un service rapide et satisfaisant aux
propri6taires de marchandises mises en march6 par
Thomas dans le territoire de Suburban.

En cons6quence, il faut considbrer que le contrat
a pour objet non seulement la vente de matbriel
agricole par Thomas A Suburban, mais 6galement
la revente des produits de Thomas en Alberta et la
cr6ation dans cette province d'un achalandage
pour les produits de Thomas. Selon la m6thode
utilis6e, Suburban n'6tait pas un mandataire de
Thomas et ne vendait pas au nom de cette der-
nibre; au contraire Thomas vendait A Suburban et
cette dernibre achetait dans un but de revente. A
cet 6gard, I'ex6cution du contrat avait donc lieu en
Alberta.

Les termes du contrat l'assujettissent aux dispo-
sitions de The Farm Implement Act. Thomas est
un vendeur au sens de la d6finition de la Loi car il
est "un fabricant ou un fournisseur de materiel
agricole qui vend, confie ou livre du mat6riel agri-
cole A un commergant pour la vente ou la revente
dans le cours ordinaire des affaires". Suburban est
un commergant au sens de la Loi. Les marchandi-
ses qu'elle achetait lui 6taient bel et bien vendues
et confi6es par Thomas, dans le but de la revente
dans le cours ordinaire des affaires.

En consequence, le contrat est r6gi par la loi
albertaine. Comme le souligne le juge Sinclair, il
s'agit d'une r6glementation provinciale relative A
une entreprise ou A un commerce. La Loi contient
un code r6gissant la vente de materiel agricole en
Alberta. Aux termes du par. 22(2) de la Loi, le
commergant peut, A l'expiration du contrat, exiger
du vendeur qu'il rach6te tout le mat6riel agricole
inutilis6. Tout le mat6riel agricole que Thomas
devait racheter se trouvait en Alberta. Il s'agit 1A
d'un droit qui peut 8tre conf6rb au commergant, ce
droit d6coulant de la r6glementation de la vente de
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as a part of the regulation of the sale of farm
implements in Alberta. The Act imposes a penalty
upon a vendor who fails to comply with its
provisions.

When Thomas entered into the agreement and,
in carrying it into effect sold the farm implements
to Suburban for resale in Alberta, it rendered itself
subject to the provisions of the regulating statute.
As Sinclair J.A., put it:

If a manufacturer wants to have his farm implements
sold here he must comply with the rules of the game, as
it were, established by the legislature of Alberta. One of
these rules clearly covers the manufacturer's responsibil-
ity when his agreement with a dealer is terminated.

The majority judgment in the present case is
based on the proposition that the offence was not
committed in Alberta. In my view, the essence of
the offence was a failure to comply with the
request of Suburban with which, under the Act,
Thomas was obligated to comply. The Act did not
compel Thomas to effect a repurchase of the goods
in New Brunswick merely because Thomas resided
there. Compliance with the request could have
been effected in Alberta. It is the failure to comply
with the request which constitutes the offence.

As already noted, the majority found support for
its reasoning in the judgment of Pigeon J., in the
Interprovincial case. That case raised a constitu-
tional issue concerning the validity of The Fisher-
men's Assistance and Polluters' Liability Act,
1970 (Man.) c. 32. The Act purported to impose
statutory liability for damage to Manitoba fisher-
ies upon any person who discharged a contaminant
"into waters in the province or into any waters
whereby it is carried into waters in the province".
The issue was as to whether the province had
constitutional power to impose a liability on a
person for acts done outside the province.

In the present case, the liability of Thomas arose
out of its conduct in Alberta. It had, in Alberta,
rendered itself subject to the regulatory provisions
of The Farm Implement Act. It had failed to
comply with those regulations and the penalty
imposed upon it was because of that failure.

mat6riel agricole en Alberta. La Loi impose une
amende au vendeur qui refuse de se conformer A
ses dispositions.

Lorsque Thomas a conclu le contrat et qu'en
ex6cution du contrat elle a vendu le mat6riel agri-
cole A Suburban pour qu'elle le revende en
Alberta, elle s'est plac6e dans le champ d'applica-
tion des dispositions de la Loi. Comme l'a dit le
juge Sinclair:
[TRADUCTION] Si un fabricant veut vendre son materiel
agricole ici, il doit respecter les rbgles du jeu, telles
qu'6tablies par la l6gislature de l'Alberta. Une de ces
r6gles porte pr6cis6ment sur la responsabilit6 d'un fabri-
cant lorsque son contrat avec le commergant prend fin.

Le jugement de la majorit6 est fond6 sur la th6se
que l'infraction n'a pas 6t6 commise en Alberta. A
mon avis, l'infraction consiste essentiellement dans
le refus de Thomas d'acc6der A la demande de
Suburban alors que la Loi l'y oblige. La Loi
n'oblige pas Thomas A racheter les marchandises
au Nouveau-Brunswick uniquement parce que
c'est sa province de r6sidence. Thomas aurait pu
acc6der A la demande en Alberta. C'est son refus
de le faire qui constitue l'infraction.

Comme je l'ai d6jA dit, la majorit6 s'est fond6e
sur le raisonnement du juge Pigeon dans l'arr~t
Interprovincial. Cette affaire portait sur une ques-
tion d'ordre constitutionnel relative A la validit6 de
The Fishermen's Assistance and Polluters' Liabil-
ity Act, 1970 (Man.), chap. 32. La Loi cr6ait une
responsabilit6 A l'encontre de toute personne ayant
d6vers6 un polluant [TRADUCTION] "dans les eaux
de la province ou dans toutes autres eaux qui
charrient le polluant dans les eaux de la province",
pour les dommages caus6s aux p6cheries du Mani-
toba. Il s'agissait de d6terminer si la province avait
la comp6tence constitutionnelle pour cr6er une
responsabilit6 A l'encontre d'une personne pour des
actes accomplis A l'extbrieur de la province.

En l'esp6ce, la responsabilit6 de Thomas d6coule
de sa conduite en Alberta. Elle s'6tait, en Alberta,
assujettie aux dispositions de The Farm Imple-
ment Act. Elle ne s'est pas conform6e A ces disposi-
tions et a donc 6t6 condamn6e A une amende.
Thomas n'est pas mise A l'amende en vertu de la
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Thomas is not being penalized under the Act for
its conduct in New Brunswick, but because of
what it failed to do in Alberta. The Manitoba
statute was aimed at the conduct outside the prov-
ince of persons outside the province. The Alberta
statute imposes an obligation upon a vendor who
sells farm implements to a dealer in Alberta for
resale in Alberta to repurchase those implements
which are located in Alberta.

Subsections 22(12) and (13) of The Farm
Implement Act provide:

(12) This section applies to a vendor and a dealer
notwithstanding anything in an agreement or any other
contract or arrangement between the vendor and dealer,
except that where a provision of the agreement is more
advantageous to the dealer than the provision of this
section pertaining to the same subject matter, the provi-
sion of the agreement applies.

(13) Any waiver or release given by a dealer of his
rights under this section is against public policy and
void.

From those provisions it is apparent that the
basis of the prosecution against Thomas is a statu-
tory obligation entirely independent of contract.
No constitutional question has been raised in this
case and therefore the only question to be decided
on the stated case is as to the proper construction
of the statute in respect of the facts of the case.

In addition to supporting the grounds of decision
of the majority of the Appellate Division, counsel
for Thomas also urged that it was necessary to
determine the proper law of the contract because,
it was argued, the Legislature of Alberta could not
affect the rights and obligations of contracting
parties upon the discharge of the contract unless
the proper law of the contract was the law of
Alberta. This submission was not accepted by any
of the judges of the Appellate Division and I agree
with them. The present case is not concerned with
the contractual rights and obligations of the par-
ties inter se. This case arises as a result of the
imposition of statutory obligations upon vendors of
farm implements who sell such machinery in
Alberta. The agreement in question here involved
the delivery of farm implements by a vendor to a
dealer in Alberta for resale there and, in conse-
quence, Thomas became subject to the duties

Loi pour ce qu'elle a fait au Nouveau-Brunswick,
mais pour ce qu'elle n'a pas fait en Alberta. La loi
manitobaine portait sur la conduite A l'ext6rieur de
la province de personnes se trouvant A l'extbrieur
de la province. La loi albertaine oblige le vendeur
qui vend du matbriel agricole A un commergant en
Alberta A des fins de revente en Alberta A racheter
l'6quipement se trouvant en Alberta.

Les paragraphes 22(12) et (13) de The Farm
Implement Act disposent:

[TRADUCTION] (12) Le pr6sent article s'applique A un
vendeur et A un commergant nonobstant toute stipula-
tion contraire dans une convention, contrat ou entente,
conclue entre le vendeur et un commergant, mais lorsque
la disposition de la convention avantage plus le commer-
gant que le pr6sent article sur le meme sujet, la disposi-
tion de la convention s'applique.

(13) Toute renonciation A ses droits par un commer-
gant est contraire A l'ordre public et nulle.

Il ressort de ces dispositions que la poursuite
contre Thomas est fond6e sur une disposition de la
loi entibrement ind6pendante du contrat. On n'a
soulev6 aucune question d'ordre constitutionnel et,
par cons6quent, la seule question A trancher est
l'interpr6tation exacte de la loi par rapport aux
faits.

En plus d'appuyer les motifs du jugement majo-
ritaire de la Division d'appel, I'avocat de Thomas
soutient qu'il faut d6terminer la loi applicable au
contrat parce que la l6gislature albertaine ne peut
porter atteinte aux droits et obligations des parties
contractantes relativement A l'ex6cution du contrat
A moins que la loi albertaine ne soit applicable.
Aucun des juges de la Division d'appel n'a accept6
cet argument et je suis d'accord avec eux. Le
pr6sent litige ne concerne pas les droits et obliga-
tions contractuels des parties entre elles. Il r6sulte
de l'imposition d'obligations 16gales aux vendeurs
de materiel agricole en Alberta. Le contrat A
l'6tude porte sur la livraison de materiel agricole
par un vendeur A un commergant en Alberta aux
fins de revente dans cette province et, en cons6-
quence, Thomas est devenue assujettie aux devoirs
impos6s par la Loi sans 6gard A la loi applicable au
contrat qui, abstraction faite de la Loi, r6git les
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imposed by the statute irrespective of what might
be the proper law of the contract which, apart
from the statute, would govern the rights of the
parties inter se.

I would allow the appeal, set aside the judg-
ments of the Appellate Division and of the Trial
Division and restore the conviction of Thomas by
the judge of first instance. Pursuant to the terms of
the order granting leave to appeal, it is ordered
that the appellant pay the respondent's costs of the
appeal to this Court.

Appeal allowed and conviction restored,
LASKIN C.J. and RITCHIE and SPENCE JJ.
dissenting.

Solicitor for the appellant: Jack Watson,
Edmonton.

Solicitor for the respondent: A. D. Macleod,
Calgary.

droits des parties entre elles.

Je suis d'avis d'accueillir le pourvoi, d'infirmer
1'arrt de la Division d'appel et le jugement de la
Division d'instruction et de r6tablir la condamna-
tion de Thomas prononc6e en premiere instance.
Conform6ment aux conditions de l'autorisation
d'appel, I'appelante doit payer les d6pens de l'inti-
m6e en cette Cour.

Pourvoi accueilli et condamnation ritablie, le
juge en chef LASKIN et les juges RITCHIE et
SPENCE tant dissidents.

Procureur de l'appelante: Jack Watson,
Edmonton.

Procureur de l'intimbe: A. D. Macleod, Cal-
gary.

[1979] 2 S.C.R.546 THE QUEEN v. THOMAS EQUIPMENT LTD. Martland J.



LA REINE C. PRUE; LA REINE C. BARIL

Her Majesty The Queen Appellant;

and

William James Prue Respondent.

Her Majesty The Queen Appellant;

and

Joseph Claude Baril Respondent.

1978: November 27; 1979: April 24.

Present: Laskin C.J. and Ritchie, Spence, Pigeon,
Dickson, Beetz and Estey JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law - Convictions for driving offences -
Automatic suspension of licences under provincial stat-
ute - Accused unaware of suspension - Charges of
driving while disqualified - Whether ignorance of
suspension ignorance of fact or of law - Whether proof
of mens rea essential to found conviction - Criminal
Code, R.S.C. 1970, c. C-34, s. 238(3) - Motor-vehicle
Act, R.S.B.C. 1960, c. 253, s. 86D, am. 1976 (B.C.),
c. 35, s. 20; 1977 (B.C.), c. 41, s. 3.

The accused were convicted of offences under s. 236
of the Criminal Code. They suffered an automatic sus-
pension of their driving licences under s. 86D of the
Motor-vehicle Act, R.S.B.C. 1960, c. 253, as amended
by 1976 (B.C.), c. 35, s. 20 and by 1977 (B.C.), c. 41,
s. 3. They thereafter drove motor vehicles notwithstand-
ing such suspension, and were then charged not for a
violation of the provincial statute under which the sus-
pension was made but rather under s. 238(3) of the
federal Criminal Code. There was a finding on the trials
of this charge that neither accused knew that his licence
to drive had been suspended. Despite this finding they
were convicted at first instance, but on appeal by way of
stated case, their convictions were set aside by Gould J.
who held that proof of mens rea was essential to a
conviction of an offence under s. 238(3). The British
Columbia Court of Appeal affirmed. The Crown then
appealed to this Court.

Sa Majest6 La Reine Appelante;

et

William James Prue Intimg.

Sa Majest La Reine Appelante;

et

Joseph Claude Baril Intimg.

1978: 27 novembre; 1979: 24 avril.

Prbsents: Le juge en chef Laskin et les juges Ritchie,
Spence, Pigeon, Dickson, Beetz et Estey.

EN APPEL DE LA COUR D'APPEL DE LA

COLOMBIE-BRITANNIQUE

Droit criminel - D&claration de culpabilitg en
matiare d'infractions relatives a la conduite d'un vghi-
cule automobile - Suspension automatique des permis
en vertu de la loi provinciale - Les accuses ignoraient
la suspension - Accusation de conduite sans permis -
L'ignorance de la suspension constitue-t-elle une igno-
rance d'un fait ou une ignorance de la loi? - La preuve
de la mens rea est-elle essentielle pour fonder une
ddclaration de culpabilitg? - Code criminel, S.R.C.
1970, chap. C-34, art. 238(3) - Motor-vehicle Act,
R.S.B.C. 1960, chap. 253, art. 86D, mod. par 1976
(B.C.), chap. 35, art. 20; 1977 (B.C.), chap. 41, art. 3.

Les accus6s ont 6t6 d6claris coupables d'infractions A
l'art. 236 du Code criminel. Leur permis de conduire a
6t6 automatiquement suspendu en vertu de l'art. 86D de
la Motor-vehicle Act, R.S.B.C. 1960, chap. 253, modi-
fi6 par 1976 (B.C.), chap. 35, art. 20 et par 1977 (B.C.),
chap. 41, art. 3. Les deux accus6s ont par la suite
conduit des v6hicules A moteur en d6pit de cette suspen-
sion et ont alors 6t6 inculpbs, non pas d'une contraven-
tion A Ia loi provinciale prescrivant ladite suspension,
mais plut~t aux termes du par. 238(3) du Code criminel
f6d6ral. Lors des proc6s sur cette accusation, on a conclu
que ni l'un ni l'autre des accus6s ne savait que son
permis de conduire avait 6t6 suspendu. En d6pit de cette
conclusion, ils ont 6t6 d6clar6s coupables en premiere
instance mais, lors de l'appel sous forme d'expos6 de
cause, le juge Gould, qui a jug6 que la preuve de la mens
rea 6tait essentielle A une d6claration de culpabilit6 aux
termes du par. 238(3), a annul6 leur d6claration de
culpabilit6. La Cour d'appel de la Colombie-Britannique
a confirm6 cette d6cision. Le minist~re public se pour-
voit donc devant cette Cour.

[1979] 2 R.C.S. 547



548 THE QUEEN V. PRUE; THE QUEEN V. BARIL [1979] 2 S.C.R.

Held (Ritchie, Pigeon and Beetz JJ. dissenting): The
appeals should be dismissed.

Per Laskin C.J. and Spence, Dickson and Estey JJ.:
In enacting s. 238(3) of the Criminal Code, Parliament
created a criminal offence merely by reason of a viola-
tion of a provincial sanction against driving while one's
licence is suspended, save that it applied its own sanction
throughout Canada. Parliament does not acquire legisla-
tive jurisdiction simply by making its legislation opera-
tive throughout Canada. There must be a substantive
non-geographical basis for federal legislation, and where
the criminal law is concerned, and especially where an
offence is included in the Criminal Code, it is generally
found in a requirement of proof of mens rea. (Beaver v.
The Queen, [1957] S.C.R. 531.)

The fact that the offence under s. 238(3) may be
prosecuted by indictment and carries in that respect a
maximum two-year term of imprisonment supported the
application of the general principle laid down in Beaver
v. The Queen. Indeed, the inclusion of an offence in the
Criminal Code by that very fact must be taken to
import mens rea, and there would have to be a clear
indication against it before a Court would be justified in
denying its essentiality. The Criminal Code is a code of
outright prohibitions, distinguishable from regulatory
offences created by other kinds of federal legislation.
(R. v. Pierce Fisheries Ltd., [ 19711 S.C.R. 5.)

Much of the argument by the Crown proceeded on
the basis that ignorance of the suspension was ignorance
of law and not of fact, and hence there was no defence
to the charge under s. 238(3). The effect, if this is a
correct appraisal, is to make s. 238(3) an offence of
absolute liability where the provincial suspension of a
driving licence is automatic under the provincial enact-
ment (proof of such suspension being made), but not if
the provincial suspension does not take effect without a
requirement of notice. In either case, the consequence is
to govern the operation of the federal statute by what is
prescribed by the provincial enactment, and hence to
create a variable type of federal offence which may have
a different operation in different provinces according to
the character of the relevant provincial legislation.

This cannot be. Criminality under the Criminal Code
must depend on what Parliament independently pros-
cribes; it risks the vulnerability of its enactment if it
simply applies a sanction to a violation of a provincial
statute. The issue of ignorance of fact or ignorance of
law is properly applicable to the enforcement of the
provincial enactment under which the suspension from

Arrit (les juges Ritchie, Pigeon et Beetz 6tant dissi-
dents): Les pourvois doivent 8tre rejet6s.

Le juge en chef Laskin et les juges Spence, Dickson et
Estey: En promulguant le par. 238(3) du Code criminel,
le Parlement a cr66 une infraction criminelle du seul fait
de la violation d'une sanction provinciale interdisant A
une personne de conduire alors que son permis est
suspendu, sauf qu'il applique sa propre sanction dans
tout le Canada. Le Parlement n'acquiert pas de comp6-
tence l6gislative du seul fait qu'il d6clare sa loi ex6cu-
toire dans tout le Canada. La 16gislation f6d6rale doit
s'appuyer sur une base rbelle, qui existe sans 6gard au
lieu, et en matibre de droit p6nal, surtout lorsqu'il s'agit
d'une infraction pr6vue au Code criminel, on reconnalt
g6nbralement cette base A l'obligation d'6tablir la mens
rea. (Beaver c. La Reine, [1957] R.C.S. 531.)

Le fait que l'infraction cr66e au par. 238(3) peut faire
l'objet d'une mise en accusation, punissable A cet 6gard
d'un emprisonnement d'une dur6e maximale de deux
ans, favorise l'application du principe g6n6ral 6nonc6
dans Beaver c. La Reine. En r6alit6, la seule inclusion
d'une infraction dans le Code criminel doit 8tre interpr&-
t6e comme introduisant la mens rea et il faudrait une
indication nette du contraire pour qu'une cour soit
fond6e A ne pas reconnaltre sa n6cessit6. Le Code crimi-
nel est un code d'interdictions fermes qui se distinguent
des infractions r6glementaires cr66es par d'autres types
de lois f6d6rales. (R. c. Pierce Fisheries Ltd., [19711
R.C.S. 5.)

Une grande partie des plaidoiries du ministbre public
s'appuyait sur l'opinion que l'ignorance de la suspension
constituait une ignorance de la loi et non une ignorance
d'un fait et que, par cons6quent, il n'y avait pas de
d6fense A l'accusation port6e en vertu du par. 238(3). Si
elle est exacte, cette opinion fait du par. 238(3) une
infraction de responsabilit6 absolue si la suspension du
permis de conduire est automatique en vertu de la loi
provinciale (preuve 6tant faite de cette suspension), mais
non si un avis de la suspension provinciale doit 8tre
donn6 pour que celle-ci entre en vigueur. Dans un cas
comme dans l'autre, on assujettit l'application de la loi
f6d6rale aux dispositions de la loi provinciale et on cr6e
ainsi une infraction f6d6rale de type variable, qui peut
s'appliquer diff6remment d'une province A une autre
selon les particularit6s de la loi provinciale pertinente.

Il ne peut en 8tre ainsi. En vertu du Code criminel, la
criminalit6 doit reposer sur ce que le Parlement lui-
m8me interdit; le Parlement s'expose A ce que sa loi
devienne vuln6rable s'il ne fait qu'appliquer une peine A
la violation d'une loi provinciale. La question de l'igno-
rance d'un fait ou de l'ignorance de la loi convient bien A
l'application de la loi provinciale en vertu de laquelle on
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driving is made and not to the enforcement of s. 238(3)
of the Code.

So far as the operation of s. 238(3) is concerned, the
existence of a suspension from driving is a question of
fact underlying the invocation of that provision, and so
too is proof that an accused charged thereunder drove
while his licence to do so was under suspension. This
position is not affected by whether the provincial legisla-
tion operates to make a suspension automatic or whether
it arises only upon some notice or other action to be
taken thereunder. For the purpose of the Criminal Code,
whether there has been an effective suspension is simply
a question of fact.

Per Ritchie and Pigeon JJ., dissenting- The mistake
made by the accused in these cases was nothing more
than a mistake as to the legal consequences of a convic-
tion under s. 236 of the Criminal Code involving as they
do the automatic suspension of the operator's licence
under s. 86D of the Motor-vehicle Act. Once the mis-
take is recognized as being founded in ignorance of the
law the respondents are faced with s. 19 of the Criminal
Code which provides: "Ignorance of the law by a person
who commits an offence is not an excuse for committing
that offence."

Here there was a plain statement of the law in British
Columbia, as contained in s. 86D of the Motor-vehicle
Act, requiring the automatic suspension of an operator's
licence upon breach of certain sections of the Criminal
Code dealing with the operation of motor vehicles and a
disregard of the provisions of this section which involved
the accused in a breach of s. 238 of the Criminal Code.
There was no evidence that either of the respondents
made any effort to determine whether their licences had
been suspended or not and this was not a case involving
ignorance of some regulation or technicality which
might have been understandably unknown to the driving
public and thus to the respondents.

Per Beetz J., dissenting: It was not necessary to
express any view as to whether the offence created by s.
238(3) of the Criminal Code is a mens rea offence or
one of strict liability: even if it is a mens rea offence, it is
one where mens rea can be inferred from the nature of
the act committed and cannot be negated by the
accused's ignorance of the law.

Respondents had knowledge of the fact that caused
the suspension of their licences, namely their convictions
for offences as a result of which such suspension took

suspend le permis de conduire, mais non A l'application
du par. 238(3) du Code.

Pour ce qui est de l'effet du par. 238(3), I'existence
d'une suspension du permis de conduire est une question
de fait sans laquelle on ne peut invoquer cette disposi-
tion et il en est de mime de la preuve qu'un accus6
inculp6 en vertu de ce paragraphe a conduit alors que
son permis de conduire 6tait suspendu. Cette opinion ne
peut varier selon que la loi provinciale agit de manibre a
operer une suspension automatique ou selon qu'un avis
ou une autre d6marche pr6vue par la loi doit pr6c6der la
suspension. Aux fins d'application du Code criminel,
savoir s'il y a eu une suspension r6elle est une simple
question de fait.

Les juges Ritchie et Pigeon, dissidents: L'erreur des
accus6s en l'esp~ce n'est rien de plus qu'une erreur sur
les cons6quences juridiques d'une d6claration de culpa-
bilit6 prononc6e en vertu de l'art. 236 du Code criminel,
lesquelles entrainent la suspension automatique du
permis de chauffeur en vertu de l'art. 86D de la Motor-
vehicle Act. Une fois admis que cette erreur repose sur
l'ignorance de la loi, les intim6s se heurtent aux disposi-
tions de l'art. 19 du Code criminel qui pr6voit que:
aL'ignorance de la loi chez une personne qui commet
une infraction n'excuse pas la perp6tration de cette
infraction..

II s'agit ici d'un 6nonc6 clair de la loi applicable en
Colombie-Britannique, I'art. 86D de la Motor-vehicle
Act, qui impose la suspension automatique du permis
d'un conducteur en cas de violation de certaines disposi-
tions du Code criminel concernant la conduite des v6hi-
cules A moteur, et de l'inobservation des dispositions de
cet article qui a eu comme cons6quence que les accus6s
ont contrevenu A l'art. 238 du Code criminel. Aucune
preuve n'6tablit que l'un ou l'autre des intimbs a cherch6
A savoir si son permis avait 6t6 suspendu et il ne s'agit
pas d'un cas d'ignorance compr6hensible de quelque
r6glement ou formalit6 de la part de l'ensemble des
conducteurs et, partant, des intimbs.

Le juge Beetz, dissident: Il n'est pas n6cessaire de se
prononcer sur la question de savoir si le par. 238(3) du
Code criminel cr6e une infraction exigeant la mens rea
ou une infraction de responsabilit6 stricte: m6me s'il
s'agit d'une infraction exigeant la mens rea, il s'agit
d'une infraction oii l'on peut conclure A l'existence de la
mens rea d'aprbs la nature de l'acte accompli et dont
l'accus6 ne peut nier l'existence en invoquant l'ignorance
de la loi.

Les intim6s connaissaient le fait qui a entrain6 la
suspension de leur permis de conduire, soit leur d6clara-
tion de culpabilit6 suite A des infractions entrainant
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place automatically, ipso facto. Their ignorance of this
result was an ignorance of the law which is no excuse
and cannot be considered as a defence.

[R. v. Villeneuve, [1968] 1 C.C.C. 267, overruled;
Toronto Electric Commissioners v. Snider, [1925] A.C.
396; Sherras v. De Rutzen, [1895] 1 Q.B. 918; Johnson
v. Attorney-Gerneral of Alberta, [1954] S.C.R. 127, R.
v. Ooms, [19731 4 W.W.R. 767; R. v. Finn, [1972] 3
O.R. 509; R. ex rel. Ross v. Jollimore (1961), 131
C.C.C. 319; R. v. City of Sault Ste.Marie, [1978] 2
S.C.R. 1299 referred to.]

APPEALS by the Crown from a judgment of
the Court of Appeal for British Columbia', affirm-
ing a judgment of Gould J. whereby the appeals by
the accused by way of stated case from their
convictions on charges of driving while disqualified
contrary to s. 238(3) of the Criminal Code were
allowed and the convictions quashed. Appeals dis-
missed, Ritchie, Pigeon and Beetz JJ. dissenting.

R. C. Hunter, for the appellant.

B. A. Crane, Q.C., and R. W. McDiarmid, for
the respondents.

The judgment of Laskin C.J. and Spence, Dick-
son and Estey JJ. was delivered by

THE CHIEF JUSTICE-The facts relevant to the
disposition of these two appeals are set out in the
reasons prepared by my brother Ritchie which I
have had the advantage of reading. The basic fact,
common to both cases, is that the two accused
suffered an automatic suspension of their driving
licences under s. 86D of the Motor-vehicle Act,
R.S.B.C. 1960, c. 253, as amended by 1976
(B.C.), c. 35, s. 20, and by 1977 (B.C.), c. 41, s. 3.
They thereafter drove motor vehicles notwith-
standing such suspension, and were then charged
not for a violation of the provincial statute under
which the suspension was made but rather under s.
238(3) of the federal Criminal Code. There was a
finding on the trials of this charge that neither
accused knew that his licence to drive had been
suspended. Despite this finding they were convict-

'(1978), 6 B.C.L.R. 52.

automatiquement et par le fait m8me une telle suspen-
sion. Leur ignorance de ce r6sultat 6tait une ignorance
de la loi, ce qui n'est pas une excuse et ne peut 8tre
consid6r6 comme une d6fense.

[Jurisprudence: R. v. Villeneuve, [1968] 1 C.C.C. 267
(arr6t rejet6); Toronto Electric Commissioners v.
Snider, [1925] A.C. 396; Sherras v. De Rutzen, [1895]
1 Q.B. 918; Johnson c. Procureur gindral de l'Alberta,
[1954] R.C.S. 127; R. v. Coms, [1973] 4 W.W.R. 767;
R. v. Finn, [1972] 3 O.R. 509; R. ex rel. Ross v.
Jollimore (1961), 131 C.C.C. 319; R. c. Ville de Sault
Ste-Marie, [1978] 2 R.C.S. 1299.]

POURVOIS du ministbre public A l'encontre
d'un arrt de la Cour d'appel de la Colombie-Bri-
tannique', qui a infirm6 un jugement du juge
Gould par lequel les appels interjet6s par les accu-
s6s, sous forme d'expos6 de cause, de leurs d6clara-
tions de culpabilit6 sur des accusations d'avoir
conduit alors qu'ils 6taient inhabiles contrairement
au par. 238(3) du Code criminel, ont 6t6 accueillis
et leur d6claration de culpabilit6 annul6e. Pourvois
rejet6s, les juges Ritchie, Pigeon et Beetz 6tant
dissidents.

R. C. Hunter, pour l'appelante.

B. A. Crane, c.r., et R. W. McDiarmid, pour les
intimbs.

Le jugement du juge en chef Laskin et des juges
Spence, Dickson et Estey a 6t6 rendu par

LE JUGE EN CHEF-Les faits pertinents A la
disposition de ces deux pourvois sont expos6s dans
les motifs de mon coll6gue le juge Ritchie, que j'ai
eu l'avantage de lire. Le fait fondamental,
commun aux deux affaires, est que le permis de
conduire de chacun des deux accus6s a 6t6 auto-
matiquement suspendu en vertu de l'art. 86D de la
Motor-vehicle Act, R.S.B.C. 1960, chap. 253,
modifi6 par 1976 (B.C.), chap. 35, art. 20 et par
1977 (B.C.), chap. 41, art. 3. Les deux accus6s ont
par la suite conduit des v6hicules A moteur en d6pit
de cette suspension et ont alors 6 inculp6s, non
pas d'une contravention A la loi provinciale prescri-
vant ladite suspension, mais plut6t aux termes du
par. 238(3) du Code criminel f6d6ral. Lors des
procks sur cette accusation, on a conclu que ni l'un
ni l'autre des accus6s ne savait que son permis de

'(1978), 6 B.C.L.R. 52.
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ed at first instance, but on appeal by way of stated
case, their convictions were set aside by Gould J.
who held that proof of mens rea was essential to a
conviction of an offence under s. 238(3). The
British Columbia Court of Appeal affirmed. I hold
the same view.

Section 238(3) of the Criminal Code is as
follows:

238. ...

(3) Every one who drives a motor vehicle in Canada
while he is disqualified or prohibited from driving a
motor vehicle by reason of the legal suspension or
cancellation, in any province, of his permit or licence or
of his right to secure a permit or licence to drive a motor
vehicle in that province is guilty of

(a) an indictable offence and is liable to imprison-
ment for two years; or
(b) an offence punishable on summary conviction.

What Parliament has done is to create a criminal
offence merely by reason of a violation of a provin-
cial sanction against driving while one's licence is
suspended, save that it applies its own sanction
throughout Canada. It needs no extensive citation
of authority to say that Parliament does not
acquire legislative jurisdiction simply by making
its legislation operative throughout Canada: see
Toronto Electric Commissioners v. Snider 2, at
p. 401. There must be a substantive non-geograph-
ical basis for federal legislation, and where the
criminal law is concerned, and especially where an
offence is included in the Criminal Code, it is
generally found in a requirement of proof of mens
rea.

This Court expressed this general principle in
Beaver v. The Queen', and it was expressed many
years ago in England in Sherras v. De Rutzen 4 , at

2 [1925] A.C. 396.
3 [1957] S.C.R. 531.
4 [1895] 1 Q.B. 918.

conduire avait 6t6 suspendu. En d6pit de cette
conclusion, ils ont 6t6 d6clar6s coupables en pre-
mibre instance mais, lors de l'appel sous forme
d'expos6 de cause, le juge Gould, qui a jug6 que la
preuve de la mens rea 6tait essentielle A une d6cla-
ration de culpabilit6 aux termes du par. 238(3), a
annul6 leur d6claration de culpabilit6. La Cour
d'appel de la Colombie-Britannique a confirm6
cette d6cision. Je suis du m8me avis.

Voici le texte du par. 238(3) du Code criminel:

238. ...

(3) Quiconque conduit un v6hicule A moteur au
Canada alors qu'il est inhabile A conduire un tel v6hi-
cule, ou que la conduite d'un tel v6hicule lui est inter-
dite, en raison de la suspension ou annulation 16gale,
dans une province, de son permis ou de sa licence ou de
son droit d'obtenir un permis ou une licence concernant
la conduite d'un v6hicule A moteur dans ladite province,
est coupable

a) d'un acte criminel et est passible d'un emprisonne-
ment de deux ans; ou
b) d'une infraction punissable sur d6claration som-
maire de culpabilit6.

Le Parlement a ainsi cr66 une infraction criminelle
du seul fait de la violation d'une sanction provin-
ciale interdisant A une personne de conduire alors
que son permis est suspendu, sauf qu'il applique sa
propre sanction A travers tout le Canada. Il n'est
pas n6cessaire de citer une jurisprudence abon-
dante pour dire que le Parlement n'acquiert pas de
comp6tence l6gislative du seul fait qu'il d6clare sa
loi ex6cutoire dans tout le Canada: voir Toronto
Electric Commissioners v. Snider2 , A la p. 401. La
l6gislation f6d6rale doit s'appuyer sur une base
r6elle, qui existe sans 6gard au lieu, et en matidre
de droit p6nal, surtout lorsqu'il s'agit d'une infrac-
tion pr6vue au Code criminel, on reconnait g6n6ra-
lement cette base A l'obligation d'6tablir la mens
rea.

Cette Cour a 6nonc6 ce principe g6n6ral dans
Beaver c. La Reine 3 , et il avait 6t6 formul6 bien
avant en Angleterre dans Sherras v. De Rutzen 4, a

2 [1925] A.C. 396.
3 [1957] R.C.S. 531.
4 [1895] 1 Q.B. 918.
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p. 921. If mens rea is not a requirement for proof
of an offence under s. 238(3), I would have serious
doubt as to its validity on the principle expressed
in Johnson v. Attorney-General of Albertas,
namely, that just as it is not open to a Province to
supplement by additional sanctions the provisions
of the Criminal Code, it is not open to Parliament
to add a sanction, without more, to a violation of a
provincial penal statute.

Much of the argument in this Court by the
Crown appellant proceeded on the basis that igno-
rance of the suspension was ignorance of law and
not of fact, and hence there was no defence to the
charge under s. 238(3). The effect, if this is a
correct appraisal, is to make s. 238(3) an offence
of absolute liability where the provincial suspen-
sion of a driving licence is automatic under the
provincial enactment (proof of such suspension
being made), but not if the provincial suspension
does not take effect without a requirement of
notice. In either case, the consequence is to govern
the operation of the federal statute by what is
prescribed by the provincial enactment, and hence
to create a variable type of federal offence which
may have a different operation in different prov-
inces according to the character of the relevant
provincial legislation.

This cannot be. Criminality under the Criminal
Code must depend on what Parliament independ-
ently proscribes; it risks the vulnerability of its
enactment if it simply applies a sanction to a
violation of a provincial statute. In my opinion, the
issue of ignorance of fact or ignorance of law is
properly applicable to the enforcement of the pro-
vincial enactment under which the suspension
from driving is made and not to the enforcement of
s. 238(3) of the Criminal Code. Thus, in the
present case reference should properly be made to
the British Columbia Motor-vehicle Act, s. 18, as
amended and to ss. 98 and 99, as amended, if it is
to be invoked against persons who claim to be
unaware of the suspension of their driving licences.

s [1954] S.C.R. 127.

la p. 921. S'il n'6tait pas n6cessaire d'6tablir la
mens rea dans le cas d'une infraction vis6e au par.
238(3), j'aurais des doutes s6rieux sur la validit6
de ce paragraphe compte tenu du principe 6nonc6
dans Johnson c. Procureur gndral de l'Alberta5 ,
savoir, qu'il n'est pas davantage permis au Parle-
ment d'ajouter une sanction, sans plus, A la viola-
tion d'une loi p6nale provinciale, qu'il n'est permis
A une province d'ajouter des sanctions suppl6men-
taires A celles pr6vues au Code criminel.

Une grande partie des plaidoiries du ministbre
public appelant devant cette Cour s'appuyait sur
l'opinion que l'ignorance de la suspension consti-
tuait une ignorance de la loi et non une ignorance
d'un fait et que, par cons6quent, il n'y avait pas de
d6fense A l'accusation port6e en vertu du par.
238(3). Si elle est exacte, cette opinion fait du par.
238(3) une infraction de responsabilit6 absolue si
la suspension du permis de conduire est automati-
que en vertu de la loi provinciale (preuve 6tant
faite de cette suspension), mais non si un avis de la
suspension provinciale doit 6tre donn6 pour que
celle-ci entre en vigueur. Dans un cas comme dans
l'autre, on assujettit l'application de la loi f6d6rale
aux dispositions de la loi provinciale et on cr6e
ainsi une infraction f6d6rale de type variable, qui
peut s'appliquer diff6remment d'une province A
une autre selon les particularit6s de la loi provin-
ciale pertinente.

Il ne peut en Stre ainsi. En vertu du Code
criminel, la criminalit6 doit reposer sur ce que le
Parlement lui-m8me interdit; le Parlement s'ex-
pose A ce que sa loi devienne vuln6rable s'il ne fait
qu'appliquer une peine A la violation d'une loi
provinciale. A mon avis, la question de l'ignorance
d'un fait ou de l'ignorance de la loi convient bien A
l'application de la loi provinciale en vertu de
laquelle on suspend le permis de conduire, mais
non A l'application du par. 238(3) du Code crimi-
nel. Donc, en l'esp6ce, il faut se reporter aux art.
18, 98 et 99 de la British Columbia Motor-vehicle
Act et modifications, si l'on veut l'opposer aux
personnes qui pr6tendent ignorer que leur permis a
t6 suspendu.

s [1954] R.C.S. 127.
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So far as the operation of s. 238(3) is concerned,
the existence of a suspension from driving is a
question of fact underlying the invocation of that
provision, and so too is proof that an accused
charged thereunder drove while his licence to do so
was under suspension. That was the view taken by
Culliton C.J.S. in Regina v. Coms6 , by the Ontario
Court of Appeal in Regina v. Finn7 , and earlier in
Nova Scotia in Regina ex rel. Ross v. Jollimore8

I do not see how this position is affected by
whether the provincial legislation operates to make
a suspension automatic or whether it arises only
upon some notice or other action to be taken
thereunder. For the purpose of the Criminal Code,
whether there has been an effective suspension is
simply a question of fact. In my opinion, therefore,
Regina v. Villeneuve9 , a judgment of O'Hearn
Co.Ct.J. in Nova Scotia, was wrongly decided.

This brings me back to the essentiality of mens
rea to found a conviction under s. 238(3). I should
have thought that the fact that the offence may be
prosecuted by indictment and carries in that
respect a maximum two-year term of imprison-
ment would support the application of the general
principle laid down in Beaver v. The Queen, supra.
I need not repeat the constitutional consideration
which I have mentioned earlier and which leads to
the same conclusion. Indeed, the inclusion of an
offence in the Criminal Code by that very fact
must be taken to import mens rea, and there would
have to be clear indication against it before a
Court would be justified in denying its essentiality.
The Criminal Code is a code of outright prohibi-
tions, distinguishable from regulatory offences
created by other kinds of federal legislation. In this
last-mentioned class, it is understandable that
there should be questions raised about the require-
ment of mens rea. The judgment of this Court in
Regina v. Pierce Fisheries Ltd. 1o is illustrative.

6 [1973] 4 W.W.R. 767.
[1972] 3 O.R. 509.

8(1961), 131 C.C.C. 319.
[1968] 1 C.C.C. 267.

10 [1971] S.C.R. 5.

Pour ce qui est de l'effet du par. 238(3), 1'exis-
tence d'une suspension du permis de conduire est
une question de fait sans laquelle on ne peut
invoquer cette disposition et il en est de mime de
la preuve qu'un accus6 inculp6 en vertu de ce
paragraphe a conduit alors que son permis de
conduire 6tait suspendu. Telle 6tait l'opinion du
juge en chef Culliton dans Regina v. orms 6, celle
de la Cour d'appel de l'Ontario dans Regina v.
Finn7 , et c'6tait l'opinion formul6e antbrieurement
en Nouvelle-tcosse dans Regina ex rel. Ross v.
Jollimore'. Je ne vois pas comment cette opinion
peut varier selon que la loi provinciale agit de
manire A operer une suspension automatique ou
selon qu'un avis ou une autre d6marche pr6vue par
la loi doit pr6c6der la suspension. Aux fins d'appli-
cation du Code criminel, savoir s'il y a eu une
suspension r6elle est une simple question de fait.
Donc, A mon avis, Regina v. Villeneuve9, une
d6cision du juge O'Hearn de la Cour de comt6 de
la Nouvelle-Ecosse, est mal fond6e.

Cela me rambne A la n6cessit6 d'6tablir la mens
rea pour appuyer une d6claration de culpabilit6 en
vertu du par. 238(3). J'aurais pens6 que le fait que
cette infraction peut faire l'objet d'une mise en
accusation, punissable A cet 6gard d'un emprison-
nement d'une dur6e maximale de deux ans, favori-
serait l'application du principe g6n6ral 6nonc6
dans Beaver c. La Reine, pr6cit6. Point n'est besoin
de r6p6ter la pr6occupation d'ordre constitutionnel
que j'ai d6ji mentionn6e et qui mane A la m8me
conclusion. En r6alit6, la seule inclusion d'une
infraction dans le Code criminel doit 8tre interpr6-
the comme introduisant la mens rea et il faudrait
une indication nette du contraire pour qu'une cour
soit fond6e A ne pas reconnaltre sa n6cessit6. Le
Code criminel est un code d'interdictions fermes
qui se distinguent des infractions r6glementaires
cr66es par d'autres types de lois f6d6rales. Il est
compr6hensible que l'on s'interroge sur la n6cessit6
de la mens rea pour cette dernibre cat6gorie d'in-
fractions. L'arret de cette Cour dans Regina c.
Pierce Fisheries Ltd. 1o, en fournit un exemple.

6 [1973] 4 W.W.R. 767.
[1972] 3 O.R. 509.

8(1961), 131 C.C.C. 319.
[1968] 1 C.C.C. 267.

10 [1971] R.C.S. 5.
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The encompassing judgment of my brother
Dickson in Regina v. City of Sault Ste. Marie",
does not lead to a different conclusion in the
present case. It must be remembered that in wrest-
ling, as he so admirably did, with whether there
were two or (as he concluded) three categories of
offences, he was dealing with the operation of
provincial legislation, namely, The Ontario Water
Resources Commission Act, R.S.O. 1970, c. 332,
and was not concerned with evaluating offences
under the Criminal Code. Several passages in his
reasons make clear that mens rea continued to be
essential to prove commission of a Criminal Code
offence. I refer particularly to the following pas-
sage (at p. 1309):

The distinction between the true criminal offence and
the public welfare offence is one of prime importance.
Where the offence is criminal, the Crown must establish
a mental element, namely, that the accused who com-
mitted the prohibited act did so intentionally or reckless-
ly, with knowledge of the facts constituting the offence,
or with wilful blindness toward them.

Justice Dickson's classification would be an appro-
priate reference point for assessing the thrust of
the provincial Motor-vehicle Act in its effect upon
a person who drove in the Province while his
licence to do so was suspended, but I see no need
here to go further than to say with him that s.
238(3) falls clearly within his first category of
offences requiring mens rea.

I would dismiss the two appeals.

The judgment of Ritchie and Pigeon JJ. was
delivered by

RITCHIE J. (dissenting)-These two appeals
were heard together from a judgment of the Court
of Appeal for British Columbia, dismissing an
appeal brought from a judgment of Mr. Justice
Gould whereby he allowed the appeals of the
present respondents and gave an affirmative
answer to the following questions raised in the two
stated cases which came on for hearing before him:

1. Did I err in holding that it is not necessary for an
accused person to have mens rea in order for an
accused to be convicted of an offence under Section

" [1978] 2 S.C.R. 1299.

Le jugement de mon coll6gue le juge Dickson,
qui traite cette question dans La Reine c. Ville de
Sault Ste-Marie", ne permet pas de conclure
diffbremment en l'esphce. En s'appliquant, comme
il l'a si bien fait, A r6soudre la question de savoir
s'il existe deux ou (comme il a conclu) trois cat6-
gories d'infractions, il 6tudiait l'effet d'une loi
provinciale, savoir The Ontario Water Resources
Commission Act, R.S.O. 1970, chap. 332, et
n'avait pas A 6valuer des infractions visbes au Code
criminel. Il ressort nettement de plusieurs passages
de ses motifs que la mens rea demeure essentielle
pour 6tablir la perp6tration d'une infraction pr6vue
au Code criminel. Je renvoie plus sp6cialement au
passage suivant (A la p. 1309):

La distinction entre l'infraction criminelle rbelle et
l'infraction contre le bien-8tre public est de premiere
importance. Dans le cas d'une infraction criminelle, le
ministbre public doit 6tablir un 616ment moral, savoir,
que l'accus6 qui a commis l'acte prohib6 l'a fait inten-
tionnellement ou sans se soucier des consequences, en
6tant conscient des faits constituant l'infraction ou en
refusant volontairement de les envisager.

La classification du juge Dickson serait un bon
point de r6f6rence pour 6valuer l'effet de la
Motor-vehicle Act provinciale sur une personne
qui a conduit dans la province alors que son permis
6tait suspendu, mais il suffit, ici, de dire comme lui
que le par. 238(3) entre nettement dans la pre-
mitre cat6gorie d'infraction exigeant la mens rea.

Je suis d'avis de rejeter les deux pourvois.

Le jugement des juges Ritchie et Pigeon a t
rendu par

LE JUGE RITCHIE (dissident)-Ces deux pour-
vois entendus ensemble attaquent un arr8t de la
Cour d'appel de la Colombie-Britannique qui
rejette l'appel d'un jugement du juge Gould
accueillant les appels des intim6s en l'esp~ce et
r6pondant par l'affirmative aux questions suivan-
tes formul6es dans deux expos6s de cause:

[TRADUCTION] 1. Ai-je commis une erreur en jugeant
qu'il n'est pas n6cessaire qu'un accus6 ait la mens rea
pour 8tre reconnu coupable d'une infraction en vertu

" [1978] 2 R.C.S. 1299.
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238(3) of the Criminal Code of Canada where a legal
suspension of the accused person's licence arose
automatically by operation of law pursuant to Section
86D, of the Motor Vehicle Act, R.S.B.C. 1960, c. 253
(as amended by S.B.C. 1976, c. 35, s. 20).

2. Did I err in holding that the absence of actual
knowledge by the accused person of the automatic
invocation of the suspension the accused's licence does
not provide a defence to the charge before me.

In the course of the reasons for judgment deliv-
ered by Mr. Justice Seaton on behalf of the Court
of Appeal he described the circumstances giving
rise to the two appeals in the following terms:

These two appeals that were heard together raised the
same issue. Both Mr. Prue and Mr. Baril were convicted
of offences under section 236 of the Criminal Code.
Impaired driving was one and maybe the other was also
impaired driving. Within a short period of time thereaf-
ter each was found driving an automobile. They were
then charged under section 238, subsection (3) of the
Criminal Code, which reads in part as follows:

Every one who drives a motor vehicle in Canada while
he is disqualified or prohibited from driving a motor
vehicle by reason of the legal suspension or cancella-
tion, in any province, of his permit or licence or of his
right to secure a permit or licence to drive a motor
vehicle in that province is guilty of an offence.

Each was convicted, appealed by way of stated case, and
those appeals came on for hearing before Mr. Justice
Gould, who allowed the appeals. In each case there was
a finding of fact that the accused did not know that his
licence had been suspended, and I stress that. These are
not cases where there was no evidence of notice, or
something of that sort. The trial judges had found as a
fact that the accused did not know that their licences
were suspended. A few years ago that would have been
surprising, but apparently the practice has changed and
people are not notified. This grows out of section 86D of
the Motor Vehicle Act, as amended in 1976, which
states in part:

Where a person is convicted of an offence under
section ... 236 of the Criminal Code ... by means of
a motor vehicle, that person's driver's or operator's
licence, whether issued in this or any other jurisdic-
tion, is, by that fact, suspended for a period of ...

And then there are various periods.

du par. 238(3) du Code criminel du Canada lorsque
la suspension de son permis est survenue automatique-
ment par I'effet de la loi aux termes de l'art. 86D de
la Motor Vehicle Act, R.S.B.C. 1960, chap. 253
(modifi6 par S.B.C. 1976, chap. 35, art. 20)?

2. Ai-je commis une erreur en jugeant que l'absence de
connaissance rbelle par l'accus6 de l'application auto-
matique de la suspension de son permis n'est pas un
moyen de d6fense A l'accusation qui m'est soumise?

Dans les motifs de jugement qu'il a prononc6s
au nom de la Cour d'appel, le juge Seaton a d6crit
dans les termes suivants les circonstances qui ont
donn6 lieu aux deux appels:

[TRADUCTION] Ces deux appels entendus ensemble
soul~vent la m8me question. MM. Prue et Baril ont, tous
les deux, 6t6 d6clar6s coupables d'infractions A l'art. 236
du Code criminel. L'une de celle-ci 6tait la conduite en
6tat d'ivresse et l'autre 6tait peut-8tre de mime nature.
Peu de temps aprbs, l'un et l'autre ont 6t6 surpris au
volant d'un v6hicule A moteur. Ils ont alors 6t6 inculp6s
en vertu du par. 238(3) du Code criminel dont voici une
partie du texte:

Quiconque conduit un v6hicule A moteur au Canada
alors qu'il est inhabile A conduire un tel v6hicule, ou
que la conduite d'un tel v6hicule lui est interdite, en
raison de la suspension ou annulation 16gale, dans une
province, de son permis ou de sa licence ou de son
droit d'obtenir un permis ou une licence concernant la
conduite d'un v6hicule A moteur dans ladite province,
est coupable d'une infraction.

Chacun a 6t6 d6clar6 coupable, a interjet6 appel sous
forme d'expos6 de cause et ces appels ont 6t6 entendus
par le juge Gould qui les a accueillis. Dans chaque cas il
a 6t6 jug6 qu'en fait les accus6s ignoraient que leur
permis avait 6t6 suspendu, et je souligne qu'il ne s'agit
pas de cas oil il n'y avait aucune preuve d'avis ou
quelque chose du genre. Les juges des procks ont conclu
qu'en fait, les accusbs ne savaient pas que leur permis
avait 6t6 suspendu. Il y a quelques annbes, cela aurait
6t6 6tonnant mais, semble-t-il, la pratique a chang6 et
les gens ne regoivent plus d'avis. Cela d6coule de l'art.
86D de la Motor Vehicle Act, modifi6 en 1976, qui
dispose en partie:

Lorsqu'une personne est d6clar6e coupable d'une
infraction en vertu de l'art. . . . 236 du Code criminel
... alors qu'elle conduit un v6hicule A moteur, son
permis de conducteur ou de chauffeur, qu'il soit 6mis
par cette province ou ailleurs, est, par le fait mime,
suspendu pour une dur6e de ...

plusieurs p~riodes sont ensuite pr6vues.

[ 1979] 2 R.C.S. 555
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It is common ground that each of these respondents
did drive during the period mentioned in section 86D
when their licence was in part suspended.

It is contended on behalf of the defence that
conviction for the offence created by s. 238(3) of
the Criminal Code can only be justified where
mens rea has been established by affirmative evi-
dence and it becomes necessary to consider the
elements of this defence in order to determine the
issue raised by the stated case. Happily, the ques-
tion has been authoritatively analyzed by my
brother Dickson in the recent case of Regina v.
City of Sault Ste. Marie12 , where he said at p.
1325:

I conclude, for the reasons which I have sought to
express, that there are compelling grounds for the recog-
nition of three categories of offences rather than the
traditional two:

1. Offences in which mens rea, consisting of some posi-
tive state of mind such as intent, knowledge, or reck-
lessness, must be proved by the prosecution either as
an inference from the nature of the act committed, or
by additional evidence.

2. Offences in which there is no necessity for the pros-
ecution to prove the existence of mens rea; the doing
of the prohibited act prima facie imports the offence,
leaving it open to the accused to avoid liability by
proving that he took all reasonable care. This involves
consideration of what a reasonable man would have
done in the circumstances. The defence will be avail-
able if the accused reasonably believed in a mistaken
set of facts which, if true, would render the act or
omission innocent, or if he took all reasonable steps to
avoid the particular event. These offences may prop-
erly be called offences of strict liability. Mr. Justice
Estey so referred to them in Hickey's case.

3. Offences of absolute liability where it is not open to
the accused to exculpate himself by showing that he
was free of fault.

Offences which are criminal in the true sense fall in the
first category. Public welfare offences would prima facie
be in the second category. They are not subject to the
presumption of full mens rea. An offence of this type
would fall in the first category only if such words as
.wilfully,' 'with intent,' 'knowingly,' or 'intentionally' are

12 [1978] 2 S.C.R. 1299.

Il est admis que les deux intimbs ont conduit au cours
de la p6riode indiqu6e A l'art. 86D alors que leur permis
6tait en fait suspendu.

On soutient en d6fense qu'il ne peut y avoir de
d6claration de culpabilit6 pour l'infraction cr66e
par le par. 238(3) du Code criminel que si la mens
rea a 6t6 6tablie par une preuve positive, et il est
donc n6cessaire d'examiner les 616ments de cette
d6fense pour trancher les questions que formule
l'expos6 de cause. Heureusement, mon coll6gue le
juge Dickson a r6cemment analys6 cette question
dans l'arrt Regina c. Ville de Sault Ste-Marie 12,

oi il dit A la p. 1325:

Je conclus, pour les motifs que j'ai indiqu6s, qu'il y a
des raisons imperatives pour reconnaitre trois cat6gories
d'infractions plut~t que les deux cat6gories traditionnel-
les:
1. Les infractions dans lesquelles la mens rea, qui con-

siste en l'existence r6elle d'un 6tat d'esprit, comme
l'intention, la connaissance, l'insouciance, doit 8tre
prouv6e par la poursuite soit qu'on puisse conclure A
son existence vu la nature de l'acte commis, soit par
preuve sp6cifique.

2. Les infractions dans lesquelles il n'est pas n6cessaire
que la poursuite prouve l'existence de la mens rea;
I'accomplissement de l'acte comporte une pr6somption
d'infraction, laissant A l'accus6 la possibilit6 d'6carter
sa responsabilit6 en prouvant qu'il a pris toutes les
pr6cautions n6cessaires. Ceci comporte l'examen de ce
qu'une personne raisonnable aurait fait dans les cir-
constances. La d6fense sera recevable si l'accus6
croyait pour des motifs raisonnables A un 6tat de faits
inexistant qui, s'il avait exist6, aurait rendu l'acte ou
l'omission innocent, ou si l'accus6 a pris toutes les
pr6cautions raisonnables pour 6viter l'6v6nement en
question. Ces infractions peuvent Etre A juste titre
appel6es des infractions de responsabilit6 stricte. C'est
ainsi que le juge Estey les a appelkes dans l'affaire
Hickey.

3. Les infractions de responsabilit6 absolue ofi il n'est
pas loisible A l'accus6 de se disculper en d6montrant
qu'il n'a commis aucune faute.

Les infractions criminelles dans le vrai sens du mot
tombent dans la premibre cat6gorie. Les infractions
contre le bien-8tre public appartiennent g~n~ralement A
la deuxibme cat6gorie. Elles ne sont pas assujetties A la
pr6somption de mens rea proprement dite. Une infrac-
tion de ce genre tombera dans la premidre catbgorie

2 [1978] 2 R.C.S. 1299.

556 [1979] 2 S.C.R.THE QUEEN V. PRUE; THE QUEEN V. BARIL Ritchie J.



[1979] 2 R.C.S. LA REINE C. PRUE; LA REINE C. BARIL Le Juge Ritchie 557

contained in the statutory provision creating the offence.
On the other hand, the principle that punishment should
in general not be inflicted on those without fault applies.
Offences of absolute liability would be those in respect
of which the legislature has made it clear that guilt
would follow proof merely of the proscribed act. The
overall regulatory pattern adopted by the Legislature,
the subject matter of the legislation, the importance of
the penalty, and the precision of the language used will
be primary considerations in determining whether the
offence falls into the third category.

In my view, s. 238(3) creates one of those
offences in relation to which it is unnecessary for
the prosecution to prove the existence of mens rea
as "the doing of the prohibited act prima facie
imports the offence". Conviction for the driving
offences here involved was admitted by both
accused, but it is contended on their behalf that
the automatic suspension of licences attendant
upon such a conviction by reason of s. 86D of the
Motor-vehicle Act (supra) was a fact of which the
respondents were unaware, and that there was
accordingly a mistaken belief held by both
respondents in the existence of a set of facts which,
if true, would negative the existence of mens rea
and afford a full defence to the charge under s.
236.

The offence created by s. 238 relates to driving a
motor vehicle while prohibited from doing so "by
reason of the legal suspension or cancellation, in
any province", of the driver's permit or licence to
drive. (Italics are my own.) The terms of any such
provincial suspension are accordingly incorporated
into the Criminal Code with the result that sus-
pension is the automatic result of a conviction
under s. 236 in some provinces but not in others.

It will be readily apparent that a wide difference
exists between the case of a man who acts in
ignorance of the provision for automatic suspen-
sion and is therefore acting under a mistake of law,
and a man who resides in a province where the
imposition of such a suspension can only be effect-
ed as the result of the intervention of some
administrative act by the authorities. The latter

dans le seul cas oi 'on trouve des termes tels que
avolontairements, tavec l'intention de), asciemment ou
aintentionnellements dans la disposition cr6ant l'infrac-
tion. En revanche, le principe selon lequel une peine ne
doit pas 8tre inflig6e A ceux qui n'ont commis aucune
faute est applicable. Les infractions de responsabilit6
absolue seront celles pour lesquelles le l6gislateur indi-
que clairement que la culpabilit6 suit la simple preuve
de l'accomplissement de l'acte prohib6. L'6conomie
gbn~rale de la r6glementation adopt6e par le 16gislateur,
l'objet de la l6gislation, la gravit6 de la peine et la
pr6cision des termes utilis6s sont essentiels pour d6termi-
ner si l'infraction tombe dans la troisibme cat6gorie.

A mon avis, le par. 238(3) cr6e ce type d'infrac-
tion pour lequel il n'est pas n6cessaire que la
poursuite prouve l'existence de la mens rea, puis-
que (l'accomplissement de l'acte comporte une pr6-
somption d'infractions. Les deux accus6s ont admis
qu'ils ont 6t6 d6clar6s coupables des infractions
dont il est question ici mais on pr6tend, en leur
nom, que les intim6s ignoraient que les permis
6taient automatiquement suspendus suite A une
telle d6claration de culpabilit6 par l'effet de l'art.
86D de la Motor-vehicle Act (pr6cit6) et que, par
cons6quent, ils croyaient A un 6tat de fait qui, s'il
avait exist6, 6tablirait I'absence de mens rea et
fournirait une d6fense entibre A l'accusation port6e
en vertu de l'art. 236.

L'infraction cr66e par l'art. 238 concerne la
conduite d'un v6hicule A moteur par une personne
lorsque la conduite lui en est interdite ((en raison de
la suspension ou annulation 16gale, dans une pro-
vincep, du permis ou de la licence du conducteur.
(Les italiques sont de moi.) Les conditions d'une
telle suspension provinciale sont en cons6quence
incorpor6es au Code criminel, de sorte qu'une
d6claration de culpabilit6 prononc6e en vertu de
l'art. 236 entraine automatiquement la suspension
dans certaines provinces, mais non dans d'autres.

Il est 6vident qu'il y a une grande diff6rence
entre la situation d'un homme qui agit dans l'igno-
rance de la disposition qui pr6voit la suspension
automatique et qui agit donc par erreur de droit, et
celle d'un homme qui r6side dans une province oii
pareille suspension ne peut 8tre effectube que suite
A un acte administratif des autorit6s. Cette der-
nikre situation se retrouve dans les provinces oil
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situation is evidenced in jurisdictions where provi-
sion is made for the clerk of the court, the presid-
ing magistrate or some other official giving notice
to the accused of the suspension of his licence
before that suspension can be effective. In the
latter type of case when the requisite administra-
tive step or steps have not been taken and the
accused can show that he was therefore ignorant of
the fact of his suspension, his ignorance is one of
fact and not of law, and in this event it has been
consistently held that he has a valid defence to the
charge. The cases in support of this proposition are
collected and form the subject of comment in the
reasons for judgment of Mr. Justice Martin of the
Court of Appeal of Ontario in R. v. Lock 13, and
they are referred to with approval in the reasons
for judgment of Mr. Justice Seaton in these cases.
These cases turn on the finding that the failure to
give notice or to take such other administrative
step as is required is a question of fact and that the
accused's failure to know of the suspension is not a
mistake of law.

In the present cases the respondents' lack of
knowledge of the suspension of their licences was
not occasioned by any mistake of fact but rather
by ignorance of the law attendant upon failure to
be aware of the automatic suspension for which
provision is made in s. 86D of the Motor-vehicle
Act (supra). In this latter regard I share the view
expressed by His Honour Judge Peter O'Hearn of
the County Court in Nova Scotia, in R. v. Vil-
leneuve, supra, where conviction under s. 221 of
the Criminal Code (now s. 236) resulted in auto-
matic revocation of the licence and the defence
was advanced that the accused was ignorant of the
fact that his licence had been revoked. Judge
O'Hearn, in referring to Regina ex rel. Ross v.
Jollimore 14, said of the charge before him (at pp.
270-1):

Of what was he ignorant? In Jollimore it could be
said that the defendant did not know whether the
Magistrate had forwarded a record of the original con-
viction to the Registrar, or whether the Registrar had
acted thereupon by revoking the licence. These are
administrative acts; they are matters of fact. In the
instant case, the accused was ignorant of the fact that

(1974), 18 C.C.C. (2d) 477.
14 (1961), 131 C.C.C. 319.

une disposition pr6voit que le greffier de la cour, le
juge si6geant ou quelque autre fonctionnaire, doit
donner avis A l'accus6 de la suspension de son
permis avant que celle-ci ne puisse entrer en
vigueur. Dans ce dernier cas lorsque la ou les
d6marches administratives n'ont pas 6t6 accom-
plies et que l'accus6 peut 6tablir qu'il ignorait la
suspension de son permis, il s'agit alors d'une
ignorance d'un fait et non de la loi et, dans ces
circonstances, il est constant qu'il dispose d'une
d6fense valide A l'accusation. Les pr6c6dents A
l'appui de cette proposition sont r6unis et font
l'objet d'un commentaire dans les motifs de juge-
ment du juge Martin de la Cour d'appel de l'Onta-
rio dans R. v. Lock 1, et, dans les motifs de
jugement qu'il a rendus dans ces affaires, le juge
Seaton les mentionne et les approuve. Ils portent
sur la conclusion que le d6faut de donner l'avis on
de faire les autres d6marches administratives
qu'exige la loi est une question de fait et que
l'ignorance de la suspension par l'accus6 n'est pas
une erreur de droit.

En l'esp~ce, l'ignorance de la suspension de leur
permis de conduire par les accus6s ne r6sulte pas
d'une erreur de fait mais plut6t d'une erreur de
droit en raison de l'ignorance de la suspension
automatique pr6vue A l'art. 86D de la Motor-vehi-
cle Act (pr6cit6). Sur ce dernier point, je partage
l'opinion du juge Peter O'Hearn de la Cour de
comt6 de la Nouvelle-tcosse exprimbe dans R. v.
Villeneuve, precit6, oii la d6claration de culpabilit6
prononc6e en vertu de l'art. 221 du Code criminel
(maintenant I'art. 236) entrainait la r6vocation
automatique du permis et oii on a fait valoir en
d6fense que l'accus6 ignorait qu'il y avait eu sus-
pension de son permis. En mentionnant l'arr8t
Regina ex rel. Ross v. Jollimore 14, le juge
O'Hearn a dit au sujet de l'accusation qui lui 6tait
soumise, aux pp. 270 et 271 de l'arrt Villeneuve:

[TRADUCTION] Qu'est-ce qu'il ignorait? Dans Jolli-
more on pouvait dire que le d6fendeur ne savait pas si le
magistrat avait fait parvenir au registraire le dossier de
sa d6claration initiale de culpabilit6 ou si le registraire
avait agi d'aprbs celle-ci en r6voquant le permis. 11 s'agit
IA d'actes administratifs; ce sont des questions de fait.
En l'esp~ce, I'accus6 ignorait que son permis avait 6t6

1(1974), 18 C.C.C. (2d) 477.

14 (1961), 131 C.C.C. 319.
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his licence was revoked but this was a direct conse-
quence of his ignorance of the legal effect of conviction
under Cr. Code s. 221. That is, his ignorance of the fact
of revocation is not independent of his ignorance of the
law, but directly dependent upon it, and his ignorance is
essentially ignorance of the law. There is no independent
factual error to make it a mistake of mixed law and fact.

I am satisfied that the mistake made by the
accused in the present cases is nothing more than a
mistake as to the legal consequences of a convic-
tion under s. 236 of the Criminal Code involving
as they do the automatic suspension of the opera-
tor's licence under s. 86D of the Motor-vehicle
Act.

Once the mistake is recognized as being founded
in ignorance of the law the respondents are faced
with the provisions of s. 19 of the Criminal Code
which read as follows:
19. Ignorance of the law by a person who commits an
offence is not an excuse for committing that offence.

What we have here is a plain statement of the
law in British Columbia, as contained in s. 86D of
the Motor-vehicle Act, requiring the automatic
suspension of an operator's licence upon breach of
certain sections of the Criminal Code dealing with
the operation of motor vehicles and a disregard of
the provisions of this section which involved the
accused in a breach of s. 238 of the Criminal
Code. There is no evidence that either of the
respondents made any effort to determine whether
their licences had been suspended or not and this is
not a case involving ignorance of some regulation
or technicality which might have been understand-
ably unknown to the driving public and thus to the
respondents.

For all these reasons I would allow these
appeals, set aside the judgment of the Court of
Appeal for British Columbia and direct the convic-
tion of the two respondents for the offences with
which they were charged.

BEETZ J. (dissenting)-I have had the advan-
tage of reading the reasons of the Chief Justice
and of my brother Ritchie.

r6voqu6 mais c'6tait lI une cons6quence directe de son
ignorance de l'effet juridique de la d6claration de culpa-
bilit6 en vertu de l'art. 221 du Code criminel. C'est-A-
dire que l'ignorance du fait que constitue la r6vocation
n'est pas ind6pendante de son ignorance de la loi, mais
qu'elle en d6pend directement, et son ignorance est
essentiellement une ignorance de la loi. 11 n'y a aucune
erreur de fait ind6pendante qui transforme cette erreur
en une erreur mixte de droit et de fait.

Je suis convaincu que l'erreur des accus6s en
l'espbce n'est rien de plus qu'une erreur sur les
cons6quences juridiques d'une d6claration de cul-
pabilit6 prononc6e en vertu de l'art. 236 du Code
criminel, lesquelles entrainent la suspension auto-
matique du permis de chauffeur en vertu de l'art.
86D de la Motor-vehicle Act.

Une fois admis que cette erreur repose sur
l'ignorance de la loi, les intim6s se heurtent aux
dispositions de l'art. 19 du Code criminel:

19. L'ignorance de la loi chez une personne qui commet
une infraction n'excuse pas la perp6tration de cette
infraction.

Il s'agit ici d'un 6nonc6 clair de la loi applicable
en Colombie-Britannique, I'art. 86D de la Motor-
vehicle Act, qui impose la suspension automatique
du permis d'un conducteur en cas de violation de
certaines dispositions du Code criminel concernant
la conduite des v6hicules A moteur, et de l'inobser-
vation des dispositions de cet article qui a eu
comme cons6quence que les accus6s ont contre-
venu A l'art. 238 du Code criminel. Aucune preuve
n'6tablit que l'un ou l'autre des intim6s a cherch6 A
savoir si son permis avait 6t6 suspendu et il ne
s'agit pas d'un cas d'ignorance compr6hensible de
quelque r6glement ou formalit6 de la part de l'en-
semble des conducteurs et, partant, des intimbs.

Pour tous ces motifs, je suis d'avis d'accueillir
les pourvois, d'infirmer l'arrat de la Cour d'appel
de la Colombie-Britannique et d'ordonner que les
deux intimbs soient d6clar6s coupables des infrac-
tions dont ils ont 6t6 inculp6s.

LE JUGE BEETZ (dissident)-J'ai eu l'avantage
de lire les motifs du Juge en chef et de mon
collkgue le juge Ritchie.
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I do not find it necessary to express any view as
to whether the offence created by s. 238(3) of the
Criminal Code is a mens rea offence or one of
strict liability: even if it is a mens rea offence, it is
one where mens rea can be inferred from the
nature of the act committed and cannot be negated
by the accused's ignorance of the law.

Respondents had knowledge of the fact that
caused the suspension of their licences, namely
their convictions for offences as a result of which
such suspension took place automatically, ipso
facto. I agree with my brother Ritchie that their
ignorance of this result was an ignorance of the
law which is no excuse and cannot be considered
as a defence. I would dispose of the appeals as is
proposed by my brother Ritchie.

Appeals dismissed, RITCHIE, PIGEON and
BEETZ JJ. dissenting.

Solicitor for the appellant: R. C. Hunter,
Kamloops.

Solicitors for the respondents: Chertkow & Co.,
Kamloops.

Il n'est pas n6cessaire, A mon avis, que je me
prononce sur la question de savoir si le par. 238(3)
cr6e une infraction exigeant la mens rea ou une
infraction de responsabilit6 stricte: meme s'il s'agit
d'une infraction exigeant la mens rea, il s'agit
d'une infraction oai l'on peut conclure A l'existence
de la mens rea d'aprds la nature de I'acte accompli
et dont l'accus6 ne peut nier l'existence en invo-
quant l'ignorance de la loi.

Les intimbs connaissaient le fait qui a entrain6
la suspension de leur permis de conduire, soit leur
d6claration de culpabilit6 suite A des infractions
entrainant automatiquement, ipso facto, une telle
suspension. Comme mon coll6gue le juge Ritchie,
je suis d'avis que leur ignorance de ce r6sultat 6tait
une ignorance de la loi, ce qui n'est pas une excuse
et ne peut tre consid6r6 comme une d6fense. Je
suis d'avis de d6cider de ces pourvois comme le
propose mon collkgue le juge Ritchie.

Pourvois rejetis, les juges RITCHIE, PIGEON et
BEETZ 6tant dissidents.

Procureur de l'appelante: R. C. Hunter,
Kamloops.

Procureurs des intimis: Chertkow & Co.,
Kamloops.
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George S. Harelkin Appellant;

and

The University of Regina Respondent.

1978: June 13, 14; 1979: March 30.

Present: Martland, Spence, Pigeon, Dickson, Beetz,
Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

SASKATCHEWAN

Colleges and universities - Student required by
university authorities to discontinue studies - Unsatis-
factory academic performance - Whether student had
right to be heard by committee of university council -
Whether Court of Appeal right in refusing certiorari
and mandamus because student should have pursued
right of appeal to university senate before resorting to
prerogative writs - The University of Regina Act,
1974, 1973-74 (Sask.), c. 119, ss. 33(l)(e), 78(1)(c).

The appellant, a student in the School of Social Work,
Saskatoon Faculty, University of Regina, was required
by university authorities to discontinue his studies. The
University Act provided an appeal to a committee of the
university council, obligated to "hear and decide". The
committee heard one side-the university-and decided
adversely to the student, all in the absence of the
student. The student did not know what was placed
against him in the committee nor was he afforded an
opportunity to correct or contradict any statement pre-
judicial to his position. Some months later, following an
exchange of correspondence between appellant's counsel
and the university authorities, in which a rehearing was
requested and refused, certiorari and mandamus pro-
ceedings were launched. It was contented on the part of
the university that the student was not damnified
because he had a further appeal to a committee of the
senate of the university also charged with the duty, on
appeal, to "hear and decide". The trial judge rejected
the contentions of the university and granted certiorari
quashing the order of the council committee. He direct-
ed the university to hold a hearing, pursuant to s.
78(1)(c) of The University of Regina Act, 1974, and to
allow the applicant to be present, to be heard, to present
evidence and to be represented by counsel, with respect
to the refusal of the School of Social Work to allow him
to pursue further studies. The Court of Appeal for
Saskatchewan reversed, holding that, where there is a
right of appeal certiorari should not be granted except
under special circumstances and no special circum-

George S. Harelkin Appelant;

et

L'universit6 de Regina Intimbe.

1978: 13, 14juin; 1979: 30 mars.

Pr6sents: Les juges Martland, Spence, Pigeon, Dickson,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE LA

SASKATCHEWAN

Coll~ges et universitis - Les autoritis de l'universiti
enjoignent a un gtudiant d'abandonner ses 9tudes -
Rendement insatisfaisant - L'6tudiant a-t-il le droit
d'itre entendu par le comiti du conseil de l'universiti?
- La Cour d'appel a-t-elle refusg 6 bon droit le
certiorari et le mandamus au motif que l'9tudiant
devait interjeter appel devant le sinat de l'universitg
avant de se privaloir de brefs de prdrogative? - The
University of Regina Act, 1974, 1973-74 (Sask.), chap.
119, art. 33(1)e), 78(1)c).

Les autorit6s de l'universit6 de Regina ont enjoint A
l'appelant, un 6tudiant de l'&cole de Service social,
facult6 de Saskatoon, d'abandonner ses 6tudes. The
University Act pr~voit un appel A un comit6 du conseil
de l'universit6 qui est tenu ad'entendre et de tranchers.
Le comit6 a entendu une partie-l'universit6-et a
rendu une d6cision d6favorable A l'6tudiant; le tout s'est
d6roul6 en l'absence de l'6tudiant. Ce dernier ne savait
pas quel motif 6tait invoqu6 devant le comit6 et on ne lui
a fourni aucune occasion de corriger ou de contredire
une d6claration d6favorable. Les proc6dures en certio-
rari et en mandamus ont 6t6 institu6es quelques mois
plus tard, aprbs un 6change de correspondance entre
l'avocat de I'appelant et les autorit6s de l'universit6, au
cours duquel la tenue d'une nouvelle audience a 6t6
demand6e et refus6e. L'universit6 soutient que l'6tudiant
n'a pas 6t6 16s6 parce qu'il pouvait interjeter appel A un
comit6 du s6nat de l'universit6 6galement tenu, en appel,
ad'entendre et de trancher*. Le juge de premibre ins-
tance a rejet6 les pr6tentions de l'universit6 et a accord6
un certiorari annulant l'ordonnance du comit6 du con-
seil. II a ordonn6 A l'universit6 de tenir une audience,
conform6ment A l'al. 78(1)c) de The University of
Regina Act, 1974, et de permettre au requ6rant d'8tre
pr6sent, d'8tre entendu, de soumettre une preuve et
d'8tre repr6sent6 par un avocat relativement au refus de
l'6cole de Service social de le laisser poursuivre ses
6tudes. La Cour d'appel de la Saskatchewan a infirm6
cette d6cision; A son avis, le certiorari ne doit pas tre
accord6 lorsqu'il existe un droit d'appel, sauf circons-
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stances were established. From this decision the student
appealed to this Court.

Held (Spence, Dickson and Estey JJ. dissenting): The
appeal should be dismissed.

Per Martland, Pigeon, Beetz and Pratte JJ.: The
contentions made against the judgment of the Court of
Appeal could be summarized in four main propositions:
(1) failure by the council committee to respect the
principle audi alteram partem was akin to a jurisdic-
tional error and the writs should issue ex debito jus-
titiae; (2) the decision of the council committee was an
absolute nullity from which there could be no appeal to
the senate committee; (3) even if there could be an
appeal to the senate committee, appellant's right of
appeal was not an adequate alternative remedy; (4) the
principle audi alteram partem had in this case been
given statutory force and the Courts should exercise
their discretion with a view to enforcing the statute.

1. Failure to respect the principle audi alteram partem
and issuance of the writs ex debito justitiae.
The use of the expression ex debito justitiae in con-

junction with the discretionary remedies of certiorari
and mandamus is unfortunate. It is based on a contra-
diction and imports a great deal of confusion into the
law. A writ cannot at once be a writ of grace and a writ
of right. To say in a case that the writ should issue ex
debito justitiae simply means that the circumstances
militate strongly in favour of the issuance of the writ
rather than for refusal. But the expression, albeit Latin,
has no magic virtue and cannot change a writ of grace
into a writ of right nor destroy the discretion even in
cases involving lack of jurisdiction. A fortiori does the
discretion remain in cases not of lack of jurisdiction, but
of excess or abuse of jurisdiction such as those involving
a breach of natural justice.

2. Whether the decision of the council committee was a
nullity from which there could be no appeal.
There was no want of jurisdiction in the committee of

the council to hear and decide upon appellant's applica-
tion or memorial. In the exercise of this jurisdiction, the
committee erred in failing to observe the rules of natural
justice. While it could be said in a manner of speaking
that such an error was "akin" to a jurisdictional error, it
did not entail the same type of nullity as if there had
been a lack of jurisdiction in the committee. It simply
rendered the decision of the committee voidable at the
instance of the aggrieved party and the decision
remained appealable until quashed by a superior court
or set aside by the senate.

tances sp6ciales et selon elle, aucune circonstance de ce
genre n'avait 6t6 6tablie. L'6tudiant se pourvoit de cette
d6cision devant cette Cour.

Arrit (les juges Spence, Dickson et Estey 6tant dissi-
dents): Le pourvoi doit 8tre rejet6.

Les juges Martland, Pigeon, Beetz et Pratte: On peut
r6sumer les moyens invoqubs A l'encontre de I'arrt de la
Cour d'appel de la fagon suivante: (1) le d6faut du
comit6 du conseil de respecter le principe audi alteram
partem est assimilable au d6faut de comp6tence et les
brefs doivent 8tre 6mis ex debito justitiae; (2) la d6ci-
sion du comit6 du conseil est frapp6e de nullit6 absolue
et ne peut donc 8tre port6e en appel devant le comit6 du
s6nat; (3) m8me si appel peut 8tre interjet6 devant le
comit6 du s6nat, le droit d'appel de l'appelant ne consti-
tue pas un recours appropri6; (4) le principe audi alte-
ram partem a 6 dans ce cas sanctionn6 par la loi et les
cours doivent exercer leur discr6tion de fagon A appli-
quer la loi.

1. Difaut de respecter le principe audi alteram partem
et 9mission des brefs ex debito justitiae.
Associer I'expression ex debito justitiae aux recours

discr6tionnaires du certiorari et du mandamus n'est pas
heureux. Cette association est fond6e sur une contradic-
tion et cr6e beaucoup de confusion dans notre droit. Un
bref ne peut 8tre A la fois un bref de complaisance et un
bref de plein droit. Dire qu'un bref doit 8tre 6mis ex
debito justitiae signifie simplement que les circonstances
militent en faveur de l'Emission du bref plut~t que du
refus. Mais l'expression, bien que latine, n'a aucun
pouvoir magique et ne peut faire d'un bref de complai-
sance un bref de plein droit, ni d6truire le pouvoir
discr6tionnaire, m8me dans les cas d'absence de comp6-
tence. A fortiori, le pouvoir discr6tionnaire subsiste dans
les cas non pas d'absence de comp6tence, mais d'exchs
ou d'abus de comp6tence, comme ceux oai il y a violation
de la justice naturelle.

2. La dicision du comitg du conseil gtait-elle une d&i-
sion invalide qui ne pouvait etre port&e en appel?
Il n'y avait pas absence de comp6tence du comit6 du

conseil pour entendre et trancher la demande ou la
requate de l'appelant. En exergant cette comp6tence, le
comit6 a err6 en n'observant pas les r~gles de justice
naturelle. Bien que d'un certain point de vue on puisse
dire que cette erreur est otassimilables A une erreur
d'ordre juridictionnel, il ne s'ensuit pas que la d6cision
est entach6e de la mime nullit6 que si le comit6 n'avait
pas 6t6 comp6tent. La d6cision du comitE est simplement
annulable A la demande de la partie 16s6e et peut 8tre
port6e en appel jusqu'A ce qu'elle soit annul6e par une
cour supbrieure ou infirm6e par le s6nat.
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To hold otherwise would produce undesirable practi-
cal effects. For instance, an aggrieved student who had
less time than appellant and who cared more about the
expenditure could not appeal directly to the senate; he
would have to seek relief from the courts, go back before
the committee of the council, and from there to the
senate, if need be. A purely conceptual view of absolute
nullity which would, in this type of case, cause such
inconvenient and impractical results could not be
theoretically sound.

Alternatively, the motion that was passed by the
council committee to review the action taken by the
Faculty of Social Work in evaluating appellant's aca-
demic performance could be said to be a "decision"
within the meaning of s. 33(l)(e) of the Act. It was a
motion whereby the council committee "decided upon,
subject to an appeal to the senate, an application or
memorial by a student in connection with any faculty of
the university" within the meaning of s. 78(1)(c) of the
Act. The council committee in effect decided that appel-
lant's application or memorial was without merit and
implicitly dismissed it. Even though this decision was
arrived at in defiance of natural justice, it nonetheless
remained a "decision" disposing of appellant's case and
was "subject to an appeal to the senate" pursuant to s.
78(l)(c).

Furthermore, and even if it could be said that the
decision of the council committee was a nullity, it was
still appealable to the senate committee for the simple
reason that the senate committee was given by statute
the power to hear and decide upon appeals from the
decisions of the council, whether or not such decisions
were null.

3. Whether appellant's right of appeal to the senate
committee was an adequate alternative remedy-The
balance of convenience.
The trial judge erred in holding that there was noth-

ing in the appeal procedure whereby the senate was
required "to hear" the appellant. First, it was clear that
the senate was required to hear appellant, as was council
since the same wording "to hear and decide" is found
both in s. 33(l)(e) and in s. 78(l)(c); having rightly
decided upon the basis of that wording, that the council
was required to hear appellant, the trial judge could not,
without contradicting and misdirecting himself, hold
that there was nothing in the appeal procedure whereby
the senate was required to hear appellant. Second, in
declining to evaluate, difficult as it may have been,
whether or not the failure to render natural justice could
be cured in the appeal, the trial judge refused to take
into consideration a major element for the determination

Dcider autrement entrainerait des effets pratiques
peu d6sirables. Par exemple, I'6tudiant 16s6 qui dispose-
rait de moins de temps que l'appelant et qui se soucierait
davantage des frais ne pourrait interjeter appel directe-
ment au s6nat; il devrait s'adresser aux cours pour
obtenir un redressement, revenir devant le comit6 du
conseil et de IA, devant le s6nat, si besoin est. Une
conception purement abstraite de la nullit6 absolue qui
aurait, dans ce genre de cause, des r6sultats aussi inop-
portuns et peu pratiques ne peut 6tre bien fond6e en
thborie.

Subsidiairement, la proposition adopt6e par le comit6
du conseil charg6 d'examiner la fagon dont la facult6 de
Service social avait 6valub le dossier universitaire de
l'appelant peut 8tre consid6rbe comme une ad6cisions au
sens de l'al. 33(1)e) de la Loi. Par cette proposition, le
comit6 du conseil a atranch6, sous r6serve d'un droit
d'appel au s6nat, une demande ou une requite d'un
6tudiant concernant une facult6 de l'universit6p, au sens
de l'al. 78(1)c) de la Loi. Le comit6 du conseil a en fait
d6cid6 que la demande ou la requate de I'appelant 6tait
sans fondement et I'a implicitement rejetbe. M8me si
cette d6cision a 6t6 prise au m6pris de la justice natu-
relle, elle demeure n6anmoins une *d6cision, qui tranche
le cas de l'appelant asous reserve d'un droit d'appel au
s6nat#, conform6ment A l'al. 78(1)c).

En outre, et mime si on peut dire que la d6cision du
comit6 du conseil 6tait nulle, elle pouvait atre port6e en
appel devant le comit6 du s6nat pour la simple raison
que la loi confbrait au comit6 du s6nat le pouvoir
d'entendre et de trancher les appels des d6cisions du
conseil, que ces d6cisions soient nulles ou non.

3. Le droit d'appel de l'appelant au comiti du sinat
9tait-il un recours appropri?-Rgle du plus grand
prijudice.
Le juge de premidre instance a err6 en d6cidant que

rien dans la proc6dure d'appel n'obligeait le s6nat A
centendrev l'appelant. Premibrement, il est clair que le
s6nat 6tait tenu d'entendre l'appelant, tout comme le
conseil, puisqu'on trouve la m8me expression 4d'entendre
et de trancher, aux al. 33(1)e) et 78(1)c); s'6tant correc-
tement prononc6 sur ce libell6, soit que le conseil 6tait
tenu d'entendre l'appelant, le juge de premiere instance
ne pouvait, sans se contredire et faire une erreur, juger
que rien dans la proc6dure d'appel n'obligeait le s6nat A
entendre l'appelant. Deuxibmement, en refusant d'6va-
luer, malgr6 la difficult6, si le d6faut de respecter la
justice naturelle pouvait 8tre corrig6 en appel, le juge de
premiere instance a refus6 de tenir compte d'un 616ment
pr6pond6rant en l'esphce; de ce fait, il n'exergait pas son
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of the case, thereby failing to exercise his discretion on
relevant grounds and giving no choice to the Court of
Appeal but to intervene.

In order to evaluate whether appellant's right of
appeal to the senate committee constituted an adequate
alternative remedy and even a better remedy than a
recourse to the courts by way of prerogative writs,
several factors should have been taken into consideration
among which the procedure on the appeal, the composi-
tion of the senate committee, its powers and the manner
in which they were probably to be exercised by a body
which was not a professional court of appeal and was
not bound to act exactly as one nor likely to do so. Other
relevant factors included the burden of a previous find-
ing, expeditiousness and costs. A consideration of all the
factors led to the conclusion that appellant's right of
appeal to the senate committee did provide him with an
adequate alternative remedy. In addition this remedy
was a more convenient remedy for appellant as well as
for the university in terms of costs and expeditiousness.
Also, the council committee's refusal to grant a rehear-
ing to appellant was not a sufficient reason for issuing
certiorari and mandamus.

4. Statutory force of the rule audi alteram partem
The submission that in a case such as the present,

where the duty of the council committee to hear appel-
lant was imposed by statute, the courts should not
decline to enforce the statute but ought to exercise their
discretion, if any, so as to uphold it was not accepted.
Sections 78(1)(c) and 33(l)(e) are inspired by the gen-
eral intent of the Legislature that intestine grievances
preferably be resolved internally by the means provided
in the Act, the university thus being given the chance to
correct its own errors, consonantly with the traditional
autonomy of universities as well as with expeditiousness
and low cost for the public and the members of the
university. While of course not amounting to privative
clauses, provisions like ss. 55, 66, 33(l)(e) and 78(l)(c)
are a clear signal to the courts that they should use
restraint and be slow to intervene in university affairs by
means of discretionary writs whenever it is still possible
for the university to correct its errors with its own
institutional means. In using restraint, the courts do not
refuse to enforce statutory duties imposed upon the
governing bodies of the university. They simply exercise
their discretion in such a way as to implement the
general intent of the Legislature.

King v. University of Saskatchewan, [1969] S.C.R.
678, approved; Smith v. The Queen, [1959] S.C.R. 638,
distinguished.

pouvoir discr6tionnaire pour des motifs pertinents et ne
laissait A la Cour d'appel d'autre choix que d'intervenir.

Pour 6valuer si le droit d'appel de l'appelant au
comit6 du s6nat constituait une autre recours appropri6
et mime un meilleur recours que de s'adresser aux cours
par voie de brefs de prerogative, il aurait fallu tenir
compte de plusieurs facteurs dont la proc6dure d'appel,
la composition du comit6 du s6nat, ses pouvoirs et la
fagon dont ils seraient probablement exerc6s par un
organisme qui ne constitue pas une v6ritable cour d'ap-
pel et qui n'est pas tenu d'agir comme s'il en 6tait une,
ni n'est susceptible de le faire. D'autres facteurs com-
prennent le fardeau d'une conclusion antbrieure, la c616-
rit6 et les frais. Un examen de tous les facteurs porte A
conclure que le droit d'appel de l'appelant au comit6 du
s6nat lui assurait un recours appropri6. En outre, ce
recours convenait davantage A I'appelant et A l'univer-
sit6, eu 6gard au coit et A la c6l6rit6. Aussi, le refus du
comit6 du conseil d'entendre A nouveau l'appelant ne
suffit pas pour 6mettre un certiorari et un mandamus.

4. La valeur statutaire de la rkgle audi alteram partem.
On n'accepte pas la pr6tention que, dans un cas

comme celui en l'espice oa le comit6 du conseil 6tait
tenu par la loi d'entendre l'appelant, les cours ne de-
vaient pas refuser d'appliquer la loi mais devaient exer-
cer leur pouvoir discr6tionnaire, le cas 6ch6ant, de fagon
A la faire observer. Les alin6as 78(1)c) et 33(1)e) sont
dict6s par l'intention g6n6rale de la 16gislature qui pr6-
fare que les plaintes internes soient jug6es A l'intbrieur
mime de l'universit6 par les moyens pr6vus A la Loi,
laissant ainsi A l'universit6 la chance de corriger ses
propres erreurs, conform6ment A l'autonomie tradition-
nelle des universit6s, avec c616rit6 et moyennant des frais
peu 6lev6s pour le public et les membres de l'universit6.
Bien qu'elles n'6quivalent pas A des clauses privatives,
des dispositions comme les art. 55 et 66 et les al. 33(1)e)
et 78(1)c) pr6viennent clairement les cours de faire
preuve de r6serve et de ne pas se hdter A intervenir dans
les affaires de l'universit6 en 6mettant des brefs discr6-
tionnaires chaque fois que l'universit6 peut encore corri-
ger ses erreurs par ses propres moyens. En faisant
preuve de reserve, les cours ne refusent pas d'assurer
l'application des obligations statutaires impos6es aux
organes directeurs de l'universit6. Elles exercent simple-
ment leur pouvoir discr6tionnaire de fagon A r6aliser
l'intention g6n6rale de la 16gislature.

Jurisprudence: arr8t approuv6: King c. Universitg de
la Saskatchewan, [1969] R.C.S. 678; distinction faite
avec l'arr8t Smith c. La Reine, [1959] R.C.S. 638.
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Per Spence, Dickson and Estey JJ., dissenting- Three
grounds were relied upon by the Court of Appeal in
denying the appellant the right, which the statute plain-
ly gave him, namely the right to be heard by the
committee of council: (1) the absence of "special cir-
cumstances"; (2) the committee acted within its juris-
diction, rightly or wrongly; (3) the appellant had an
unexploited right of appeal to the senate of the universi-
ty. The Court of Appeal was in error in relying on any
of these grounds for the following reasons; (1) the
principle of exclusion of certiorari in the absence of
"special circumstances", where there is a right of
appeal, applies only to errors within jurisdiction; (2) a
decision made without natural justice is not a decision
within jurisdiction; (3) when a tribunal so acts within
jurisdiction, certiorari will be granted ex debito jus-
titiae, notwithstanding a right of appeal to another
administrative tribunal.

The conclusion to this appeal could be reached by a
series of propositions which were fully supported by the
authorities, namely:

(1) A statutory duty resting upon a committee "to
hear and decide" imports, at the very least, a duty to
afford the parties an opportunity to be heard. The
appellant was entitled to know why he was being
expelled-be it unsatisfactory marks, as stated in a
letter to him from the Dean, or a tendency to be
neurotic in his ideas, as stated by the chairman of the
student progress review committee. And he was entitled
to respond to and correct any statements prejudicial to
his position. In failing to afford that opportunity, the
committee of council breached the audi alteram partem
rule and the appellant was denied natural justice.

(2) Procedural error in failing to hold a hearing
pursuant to staturory duty is "error going to jurisdic-
tion" and not "error within jurisdiction". The error of
the council committee was not a mere error of law
within jurisdiction. Failure to hear the appellant went to
the "very root of the determination" of the committee
and, as such, amounted to jurisdictional error.

(3) Where there has been a denial of natural justice
(and hence a lack of jurisdiction) certiorari will issue,
notwithstanding a right of appeal to an administrative or
domestic body, where that body exercises purely appel-
late functions. This point raised the general issue of the
discretionary nature of certiorari. In this context the
authorities draw a distinction between jurisdictional and
non-jurisdictional error and between a right of appeal to
an administrative or domestic tribunal and a right of
appeal to the courts. Generally speaking, the rule is that,

Les juges Spence, Dickson et Estey, dissidents: La
Cour d'appel s'est fond6e sur trois motifs pour refuser A
l'appelant un droit que la loi lui accorde clairement, soit
le droit d'8tre entendu par le comit6 du conseil: (1)
l'absence de "circonstances sp6ciales"; (2) le comit6 a
agi A l'int6rieur de sa comp6tence, A bon droit ou non;
(3) l'appelant avait un droit d'appel au s6nat de l'univer-
sit6 et ne s'en est pas pr6valu. La Cour d'appel a err6 en
se fondant sur l'un de ces motifs, pour les raisons
suivantes: (1) le principe du refus d'accorder le certio-
rari lorsqu'il n'y a pas de acirconstances sp6cialess et
qu'existe un droit d'appel, s'applique seulement aux
erreurs commises dans les limites de la comp6tence; (2)
une d6cision rendue sans 6gard aux principes de justice
naturelle n'est pas dans les limites de la comp6tence; (3)
lorqu'un tribunal outrepasse ainsi sa comp6tence, un
certiorari est accord6 ex debito justitice, m8me s'il
existe un droit d'appel A un autre tribunal administratif.

On peut en arriver A statuer sur le pr6sent pourvoi en
faisant une sbrie de propositions qui sont 6tay6es par la
jurisprudence:

(1) Un comit6 tenu par la loi ad'entendre et de tran-
cher" doit, A tout le moins, donner aux parties la possibi-
lit6 de se faire entendre. L'appelant avait le droit de
savoir pourquoi il 6tait expuls6--que ce soit parce que
ses notes n'6taient pas satisfaisantes, comme le pr6cise
une lettre du doyen, ou que ses id6es avaient tendance A
6tre n6vrotiques, comme le pr6tend le pr6sident du Stu-
dent Progress Review Committee. II avait le droit de
r6pondre A toutes les affirmations qui lui 6taient pr6judi-
ciables et de les rectifier. En omettant de lui donner
cette possibilit6, le comit6 du conseil a viol6 la r6gle audi
alteram partem et refus6 d'appliquer A l'appelant les
principes de justice naturelle.

(2) L'erreur de proc6dure qui consiste A ne pas tenir
une audience comme la loi l'exige est une aerreur d'ordre
juridictionnels et non une aerreur commise A l'intbrieur
de la comp6tence.. L'erreur du comit6 du conseil n'est
pas une simple erreur de droit commise A l'int6rieur de
sa comp6tence. Le d6faut d'entendre l'appelant attaque
la abase mime de la d6cision du comit6 et 6quivaut,
comme tel, A une erreur d'ordre juridictionnel.

(3) S'il y a d6ni de justice naturelle (et donc absence
de comp6tence) un certiorari est 6mis, malgr6 l'exis-
tence d'un droit d'appel A un organisme administratif ou
interne, lorsque cet organisme exerce une pure juridic-
tion d'appel. Ce point soulbve la question g6n6rale de la
nature discr6tionnaire du certiorari. Dans ce contexte,
les arrits font une distinction entre les erreurs d'ordre
juridictionnel et celles qui sont d'un autre ordre et entre
un droit d'appel A un tribunal administratif ou interne et
un droit d'appel aux cours. De fagon g6n6rale, s'il s'agit
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if the error is jurisdictional, certiorari will issue ex
debito justitiae, but if the error is error in law, then in
the absence of a privative clause, certiorari may issue.
The discretion is broad when the error is non-jurisdic-
tional and there is an appeal to the courts, but virtually
disappears when the error is jurisdictional and the right
of appeal, if any, is to an administrative or domestic
tribunal sitting in a purely appellate role.

In all the circumstances, and on the footing (i) that
the council of the university had no jurisdiction to deny
the appellant a hearing, and (ii) that the appeal given to
the appellant was administrative and not to the courts,
there was simply no authority for the decision of the
Court below. An appeal was simply not a sufficient
remedy for the failure to do justice in the first place.
The appellant should be able to look to the courts for
relief if he is treated unfairly by the council, regardless
of what might have occurred before the senate, had he
pursued that route. At the time he was faced with the
choice of senate appeal or certiorari he had no assurance
that he would be heard by the senate appeals committee.
The council committee, whose statutory duty to "hear
and decide" was framed in the same terms as senate,
had preferred an in camera session from which he was
excluded. There was nothing, at the time, to say that
senate would not adopt the same attitude.

APPEAL from a judgment of the Court of
Appeal for Saskatchewan allowing an appeal from
a judgment of Bence C.J.Q.B.', wherein writs of
certiorari and mandamus were granted against the
University of Regina because of its failure to allow
the appellant to be heard as to why he felt he had
been unjustly refused further opportunity to attend
classes at the School of Social Work, University of
Regina. Appeal dismissed, Spence, Dickson and
Estey JJ. dissenting.

K. E. Norman and W. J. Wardell, for the
appellant.

T. C. Wakeling, Q.C., for the respondent.

1[1977] 3 W.W.R. 754.

d'une erreur d'ordre juridictionnel, le certiorari est 6mis
ex debito justitim, mais s'il s'agit d'une erreur de droit,
le certiorari peut 8tre 6mis en l'absence d'une clause
privative. Le pouvoir discr6tionnaire est 6tendu lorsque
l'erreur n'en est pas une d'ordre juridictionnel et qu'ap-
pel peut 6tre interjet6 devant les cours, mais disparait de
fait lorsqu'il s'agit d'une erreur d'ordre juridictionnel et
que le droit d'appel, s'il en est, s'exerce devant un
tribunal administratif ou interne qui agit comme juridic-
tion d'appel.

Dans toutes les circonstances et compte tenu (i) que le
conseil de l'universit6 n'avait pas la comp6tence de
refuser une audience A l'appelant et (ii) que le droit
d'appel accord6 A l'appelant est de nature administrative
et non de nature judiciaire, la d6cision de la Cour
d'appel est simplement sans pr6c6dent. Un appel ne peut
rem6dier au d6faut de rendre justice en premiere in-
stance. L'appelant doit pouvoir se tourner vers les cours
pour obtenir un redressement s'il est trait6 injustement
par le conseil, ind6pendamment de ce qui aurait pu se
passer devant le s6nat s'il avait d6cid6 de suivre cette
voie. Au moment oil il a eu A choisir entre un appel au
s6nat ou un certiorari, il n'avait aucune certitude qu'il
serait entendu par le comit6 d'appel du s6nat. Le comit6
du conseil, dont l'obligation statutaire ad'entendre et de
tranchers 6tait conque dans les mimes termes que celle
du s6nat, avait pr6f6r6 une audience A huis clos dont il
avait 6t6 exclu. Rien ne pouvait lui indiquer A ce
moment-lA que le s~nat n'adopterait pas la mime
attitude.

POURVOI A l'encontre d'un arrat de la Cour
d'appel de la Saskatchewan qui a accueilli un
appel d'un jugement du juge en chef Bence de la
Cour du Banc de la Reine', par lequel des brefs de
certiorari et de mandamus ont 6t6 6mis contre
l'universit6 de Regina relativement A son d6faut de
permettre A l'appelant d'8tre entendu sur la ques-
tion de savoir pourquoi il pensait qu'on lui avait
injustement refus6 la possibilit6 de poursuivre ses
6tudes A l'6cole de Service social de l'universit6 de
Regina. Pourvoi rejet6, les juges Spence, Dickson
et Estey 6tant dissidents.

K. E. Norman et W. J. Wardell, pour l'appelant.

T. C. Wakeling, c.r., pour l'intim6e.

1[1977] 3 W.W.R. 754.
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The judgment of Martland, Pigeon, Beetz and
Pratte JJ. was delivered by

BEETZ J.-This case raises two main issues.
The first issue relates to the question whether
appellant had the right to be heard by the commit-
tee of the university council. The second issue
arises from the discretionary nature of certiorari
and mandamus; it is whether the Saskatchewan
Court of Appeal was right in refusing certiorari
and mandamus because appellant should have
pursued his right of appeal to the university senate
before resorting to prerogative writs.

On the first issue, I agree with my brother
Dickson, whose opinion I have had the advantage
of reading that, under s. 78(1)(c) of The Universi-
ty of Regina Act, 1974, (the Act), the power
exercised by the committee of the university coun-
cil was quasi-judicial in nature and the committee
had a statutory duty to hear appellant, which duty
was not complied with. I also agree that all those
persons connected with the university who were
concerned with appellant's case acted in good
faith: the Act was new legislation; by-laws and
regulations applying to all the proceedings of the
university governing bodies had not yet been
enacted and the university council, misapprehend-
ing its own statutory position, must have been
relying either upon recent and erroneous practice
or on practices followed by other universities gov-
erned by different statutory provisions.

But I cannot agree that the case is one of
elementary justice. Nor do I agree that appellant's
application for certiorari and mandamus should
have been allowed: appellant had and still has a
better alternative remedy in his right of appeal to
the senate committee; he ought to have exercised
it.

I-The facts

Appellant had enrolled in the Faculty of Social
Work, Saskatoon Faculty, for the Fall Semester in
1974 and also in the Winter and Fall Semesters of
1975. He alleges that at the end of the 1975 Fall
Semester, he was informed by an instructor that
he would no longer be permitted to continue. The
Faculty Regulations provided:

Le jugement des juges Martland, Pigeon, Beetz
et Pratte a 6t6 rendu par

LE JUGE BEETz-Cette affaire soulbve deux
questions principales. Il s'agit d'abord de savoir si
l'appelant avait le droit d'6tre entendu par le
comit6 du conseil de l'universit6. La deuxibme
question d6coule de la nature discr6tionnaire du
certiorari et du mandamus: la Cour d'appel de la
Saskatchewan a-t-elle refus6 A bon droit les brefs
de certiorari et de mandamus au motif que l'appe-
lant devait interjeter appel devant le s6nat de
l'universit6 avant de se pr6valoir de brefs de
prbrogative.

Relativement A la premiere question, je conviens
avec mon collgue le juge Dickson, dont j'ai eu
l'avantage de lire les motifs, qu'en vertu de I'al.
78(1)c) de The University of Regina Act, 1974, (la
Loi), le pouvoir exerc6 par le comit6 du conseil de
l'universit6 6tait de nature quasi-judiciaire et que
le comit6 6tait tenu par la Loi d'entendre I'appe-
lant, ce qu'il n'a pas fait. Je reconnais 6galement
que toutes les personnes rattach6es A l'universit6
qui se sont int6ress6es au dossier de l'appelant ont
agi de bonne foi. La Loi 6tait r6cente; les arr8t6s et
les rkglements r6gissant toutes les proc6dures des
organes directeurs de l'universit6 n'avaient pas
encore 6t6 adopt6s et le conseil de l'universit6, se
m6prenant sur le statut que lui conf6rait la Loi, a
dfi se fonder soit sur un usage r6cent et erron6 soit
sur la fagon d'agir d'autres universit6s r6gies par
des dispositions statutaires diffbrentes.

Mais je ne peux admettre qu'il s'agit d'un cas de
justice 616mentaire, ni que la demande de certio-
rari et de mandamus de l'appelant aurait dfi 8tre
accueillie. II 6tait, et il l'est encore, plus avanta-
geux pour l'appelant de se pr6valoir de son droit
d'appel devant le comit6 du s6nat; il aurait dGi
l'exercer.

I-Les faits

L'appelant s'est inscrit A la facult6 de Service
social, facult6 de Saskatoon, pour le semestre d'au-
tomne 1974 et les semestres d'automne et d'hiver
1975. Il pr6tend qu'A la fin du semestre d'automne
1975, un charg6 de cours l'a inform6 qu'il ne lui
serait plus permis de poursuivre ses 6tudes. Les
r6glements de la facult6 pr6voyaient:
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If at any point in the programme a student's Cumulative
Grade Point Average drops below 2.5 a conference will
be held with him to assess his academic situation.
Students who are unable to attain a satisfactory stand-
ard in their studies may be required to discontinue or
withdraw.

According to the affidavit of Professor Hanow-
ski, chairman of the student progress review com-
mittee, appellant had failed to maintain the
required 2.5 scholastic grade average for the
courses which he had taken during the previous
semesters. However no decision had yet been taken
with respect to the discontinuation of his studies
nor could one be taken unless and until a confer-
ence had been held with him to assess his academ-
ic situation. Professor Hanowski considered it
necessary to hold such a conference, but appellant
did what he could to elude it.

There was no oral evidence in the case, but it
can be gathered from various letters and notes
annexed to Professor Hanowski's affidavit that
arrangements had been made by telephone with
someone in appellant's residence for Professor
Hanowski and appellant to meet in Saskatoon on
January 13, 1976. Before he left for Saskatoon,
Professor Hanowski received from appellant on
January 12 a letter dated January 19 referring to
Professor Hanowski's wish to have an interview
with appellant. The letter was to the effect that the
matter had been taken to the Provincial Ombuds-
man whose deputy was to get in touch with Profes-
sor Hanowski; in the meanwhile, appellant pro-
posed to attend classes as planned. Nevertheless,
Professor Hanowski proceeded to Saskatoon where
he did not succeed in meeting appellant in spite of
several attempts to contact him by telephone.
Professor Hanowski wrote a report dated January
13 where he indicated that the ombudsman's office
had confirmed that appellant had registered a
complaint against the university; but the ombuds-
man's office had also advised that they had no
jurisdiction in the matter; the professor whose
class appellant was to attend was to inform him
that he was requested to meet Professor Hanowski
before he could proceed with his courses. There
followed a letter dated January 19 where Professor
Hanowski summarized the preceeding events to
appellant and referred to a telephone conversation

[TRADUCTION] Si au cours d'un semestre, la moyenne
cumulative d'un 6tudiant n'atteint pas 2.5, une entrevue
aura lieu pour 6valuer son dossier universitaire.
Les 6tudiants qui ne peuvent atteindre un niveau satis-
faisant peuvent 8tre somm6s d'abandonner leurs 6tudes
ou d'y renoncer.

Selon l'affidavit du professeur Hanowski, pr6si-
dent du student progress review committee, I'appe-
lant n'a pas conserv6 la moyenne de 2.5 exige
pour les cours suivis pendant les semestres pr6c6-
dents. Cependant, aucune d6cision n'avait 6t6 prise
concernant I'abandon de ses 6tudes et il ne pouvait
en 8tre autrement tant qu'il n'6tait pas convoqu6 A
une entrevue pour 6valuer son dossier universitaire.
Le professeur Hanowski la jugeait n6cessaire mais
l'appelant a fait ce qu'il a pu pour l'6viter.

Personne n'a t6moign6 en l'esp6ce mais diverses
lettres et notes annex6es A l'affidavit du professeur
Hanowski nous ambnent A conclure qu'il avait 6t6
convenu au t6l6phone avec une personne se trou-
vant A la r6sidence de l'appelant que ce dernier et
le professeur Hanowski se rencontreraient A Sas-
katoon, le 13 janvier 1976. Le 12 janvier, avant de
partir pour Saskatoon, le professeur Hanowski a
regu une lettre de l'appelant dat6e du 19 janvier
qui faisait mention du d6sir du professeur
Hanowski d'avoir une entrevue avec l'appelant. La
lettre disait que l'affaire avait 6t6 soumise A l'Om-
budsman provincial et que l'adjoint de ce dernier
devait entrer en communication avec le professeur
Hanowski; en attendant, I'appelant se proposait
d'assister A ses cours comme prevu. Le professeur
Hanowski s'est n6anmoins rendu A Saskatoon mais
il n'a pas r6ussi A rencontrer I'appelant malgr6
plusieurs tentatives de le joindre au t6l6phone. Le
professeur Hanowski a r6dig6 un rapport dat6 du
13 janvier indiquant que le bureau de l'ombuds-
man lui avait confirm6 que l'appelant avait d6pos6
une plainte contre l'universit6 mais qu'il l'avait
6galement inform6 que l'Ombudsman n'avait pas
comp6tence en la matibre; le professeur du cours
auquel l'appelant devait assister devait l'informer
qu'il 6tait tenu de rencontrer le professeur
Hanowski avant de pouvoir suivre ses cours. Dans
une lettre du 19 janvier, le professeur Hanowski a
r6sumb A l'appelant les 6v6nements pr6c6dents et
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with him on January 15 in which it emerged that
appellant was not prepared to indicate when it
would be possible for them to meet; Professor
Hanowski ended his letter by asking appellant to
initiate contact with him. Appellant replied by a
letter dated January 21 that there had been a
misunderstanding with respect to the appointment
of January 13 which had been made for January 8
and that the Ombudsman had come to the realiza-
tion that an instructor had failed to mark an
assignment completely and did not want to mark
part of another; appellant suggested that if Profes-
sor Hanowski could not come to Saskatoon,
another professor could be instrumental in settling
the grievance; appellant concluded his reply by
saying he was waiting to hear from Professor
Hanowski regarding the date of a meeting in
Saskatoon. Professor Hanowski heard nothing
from appellant but on February 2, he received
copy of a letter from Ms. Thbrbse E. Lemire to the
appellant; Ms. Lemire's status is not clear; she
referred to a request made by appellant that she
act as his advocate; she advised him to meet
Professor Hanowski before going to an appeal
board; she encouraged him "to communicate with
the school and explore all of the mechanisms that
exist within it to settle your difficulties before
going to an outside body that doesn't have jurisdic-
tion in these matters in any case"; if after a
meeting with Professor Hanowski, appellant still
wanted to proceed with a re-evaluation of his
work, he could then explore the appeal procedure
for a "re-read" within the faculty.

Appellant and Professor Hanowski finally met
in Saskatoon on February 2. In his affidavit,
Professor Hanowski stated that he advised appel-
lant of his concern as chairman of the student
progress review committee and told him that the
matter of the appellant's continuance as a student
would have to be considered by the Faculty of
Social Work Admissions and Studies Committee
for final decision.

Professor Hanowski thereafter received from
appellant a letter dated February 2 in which appel-
lant wrote: "You told me that the marks were not

fait allusion A une conversation t6l6phonique qu'il
a eue avec lui le 15 janvier dont il ressort que
l'appelant n'6tait pas dispos6 a lui indiquer quand
ils pourraient se rencontrer; il termine sa lettre en
demandant A l'appelant de communiquer avec lui.
Par lettre dat6e du 21 janvier, I'appelant lui a
r6pondu qu'il y avait eu m6prise au sujet du ren-
dez-vous du 13 janvier qui avait 6t6 pr6vu pour le 8
janvier et que l'Ombudsman s'6tait rendu compte
qu'un charg6 de cours n'avait pas not6 compl6te-
ment un travail et ne voulait pas noter une partie
d'un autre. L'appelant proposait, dans le cas ofi le
professeur Hanowski ne pourrait se rendre A Sas-
katoon, qu'un autre professeur serve d'interm6-
diaire pour r6gler le diff6rend; I'appelant terminait
sa lettre en disant qu'il attendait des nouvelles du
professeur Hanowski concernant la date d'une ren-
contre A Saskatoon. Le professeur Hanowski n'eut
pas de nouvelles de l'appelant mais, le 2 f6vrier, il
a requ copie d'une lettre de Mme Th6r6se E. Lemire
adress6e A l'appelant. Le statut de M-* Lemire
n'est pas clair. Elle mentionne que l'appelant lui a
demand6 d'agir comme avocat; elle lui conseille de
rencontrer le professeur Hanowski avant d'interje-
ter appel. Elle l'incite A [TRADUCTION] ase mettre
en rapport avec l'6cole et A se pr6valoir de tous les
m6canismes internes susceptibles de pouvoir
mettre un terme a vos difficult6s avant de recourir
A un organisme externe qui de toute fagon n'est
pas comp6tents; si aprbs avoir rencontr6 le profes-
seur Hanowski, I'appelant d6sirait toujours que son
travail soit r66valu6, il pouvait alors 6tudier la
proc6dure d'appel en vue d'obtenir que ses travaux
soient arelus* A l'int6rieur de la facult6.

L'appelant et le professeur Hanowski se sont
finalement rencontr6s A Saskatoon le 2 f6vrier.
Dans son affidavit, le professeur Hanowski d6clare
avoir inform6 l'appelant qu'il se prboccupait du
dossier comme pr6sident du student progress
review committee et lui avoir dit que le Faculty of
Social Work Admissions and Studies Committee
aurait A trancher en dernidre instance s'il avait le
droit de poursuivre ses cours.

Par la suite, le professeur Hanowski a regu de
I'appelant une lettre dat6e du 2 f6vrier oii il est
6crit: [TRADUCTION] (Vous m'avez dit qu'on ne
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the reason for me being asked to withdraw from
the studies completely, but my ideas had a tenden-
cy to be neurotic"; appellant also wrote that he
had asked for a written reason why he could not
continue his studies; this was needed as he intend-
ed to seek legal advice regarding his forceful evic-
tion from the university.

The Faculty Committee of Admissions and
Studies met on February 23. According to Profes-
sor Hanowski's affidavit, he reported to them on
appellant's "work, his attitude, his ability and his
progress as a student" and, after discussion, a
motion was passed to the effect that appellant
should receive a letter from the Dean requiring
him to discontinue. A registered letter to this
effect dated February 27 was accordingly sent to
appellant by the Dean; the letter quoted the Facul-
ty Regulations reproduced above relating to a
student's cumulative grade point average dropping
below 2.5.

Appellant retained counsel at the Saskatoon
Legal Assistance Clinic Society. A letter dated
March 3 was sent by his counsel to the university
president in which one reads:

Attempts to ascertain the reason were unsuccessful.
For example, Mr. Harelkin asked Mr. Hanowski for a
written statement of explanation, but was refused.

Therefore, Mr. Harelkin wishes to have the provisions
of Section 78(1)(c) of The University of Regina Act
started or if such a committee has already considered
the matter to have an appeal to the Senate under
Section 33(l)(f) of the same Act commenced.

I have checked to see if any regulations to the Act
have been introduced, but I have not found any in
regard to these sections. Therefore, please consider this
an application for the appropriate hearing either to the
Council or Senate as the case may be.

Section 78(1)(c) of the Act provides that the
university council shall:

(c) appoint a committee to hear and decide upon, sub-
ject to an appeal to the senate, all applications and
memorials by students or others in connection with any
faculty of the university;

m'avait pas demand6 d'abandonner compl6tement
mes 6tudes en raison de mes notes mais parce que
mes id6es avaient tendance A 8tre n6vrotiques.D
L'appelant disait 6galement qu'il avait demand6
qu'on lui soumette par 6crit les raisons pour les-
quelles il devait abandonner ses 6tudes; il en avait
besoin parce qu'il avait l'intention de demander
une opinion juridique au sujet de son 6viction
forc6e de l'universit6.

Le Faculty Committee of Admissions and
Studies s'est r6uni le 23 f6vrier. Selon l'affidavit
du professeur Hanowski, il lui a fait rapport con-
cernant [TRADUCTION] (de travail, I'attitude, les
capacit6s et les progrbs de l'appelant et, aprbs
discussion, on a adopt6 une proposition pr6voyant
que le doyen devrait envoyer une lettre A l'appelant
le sommant d'abandonner ses 6tudes. Le doyen fit
donc parvenir A l'appelant une lettre recommand6e
dat6e du 27 f6vrier; elle reprenait le rbglement de
la facult6, pr6cit6, relativement A la moyenne
cumulative d'un 6tudiant qui n'atteint pas 2.5.

L'appelant retint les services d'un avocat de la
Saskatoon Legal Assistance Clinic Society. Ce
dernier envoya au recteur de l'universit6 une lettre
dat6e du 3 mars dont voici un extrait:

[TRADUCTION] Impossible d'en connaltre la raison.
Par exemple, M. Harelkin a demand6 A M. Hanowski
une explication 6crite mais il a essuy6 un refus.

En cons6quence, M. Harelkin d6sire que les disposi-
tions de l'al. 78(1)c) de The University of Regina Act
soient appliqu6es et, si le comit6 a dejA 6tudi6 l'affaire, il
d6sire interjeter appel au s6nat en vertu de l'al. 33(1)f)
de la mime loi.

J'ai v6rifi6 si des r~glements d'application de la Loi
avaient 6t6 adopt6s mais je n'en ai trouv6 aucun se
rapportant A ces articles. En cons6quence, veuillez consi-
d6rer les pr6sentes comme une demande d'audition
appropri6e par le conseil ou le s6nat, selon le cas.

Aux termes de l'al. 78(1)c) de la Loi, le conseil
de l'universit6 doit:

[TRADUCTION] c) nommer un comit6 aux fins d'enten-
dre et de trancher, sous r6serve d'un droit d'appel au
s6nat, toutes les demandes et requates des 6tudiants ou
d'autres personnes concernant une facult6 de l'univer-
sit6;
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Section 33(1)(e) of the Act (to which the law-
yer's letter should have referred) provides that the
senate shall:
(e) appoint a committee to hear and decide upon
appeals by students and others from decisions of the
council;

The president replied that the matter was being
referred to the university secretary, Mr. Lowery
and counsel's request was repeated in a letter
addressed to the latter on April 1.

After a further exchange of correspondence be-
tween counsel for appellant and the university
secretary, the latter wrote on April 29 that he had
received a report from the Faculty of Social Work
concerning the procedures followed in evaluating
appellant's academic performance; in his opinion,
the faculty had acted within its jurisdiction in
applying its academic performance standards to
the appellant who had received due process; the
letter continued as follows:

Nonetheless, I am prepared to accept your March 3
and April 1 letters as a formal appeal and will have this
matter reviewed by a committee of the University of
Regina Council. The Council committee will be asked to
review the case in detail to ensure that the Faculty of
Social Work approved academic performance standards
have been followed and that Mr. Harelkin has received
due process.

Following receipt of the report from this Council
committee concerning its review of Mr. Harelkin's case,
I will forward directly to your attention, a copy of this
report. If this report indicates a need for University
corrective action in the case of Mr. Harelkin, I will see
that this action is undertaken.

Upon the receipt of this letter, appellant's coun-
sel did not inquire as to the date when council
committee would meet. Nor did he state that
appellant was available or request that appellant
be given the right to be present and make
representations. I am not intimating that he was
legally obliged to do so but his doing so would not
have been unusual or extraordinary, given the
tenor of the letter's concluding paragraph and the
position later taken by appellant.

On October 13, the university secretary wrote to
appellant's counsel to advise that the University

L'alin6a 33(1)e) de la Loi (auquel devait r6f6rer
la lettre de l'avocat) pr6voit que le s6nat doit:

[TRADUCTION] e) nommer un comit6 aux fins d'enten-
dre et de trancher les appels des 6tudiants ou d'autres
personnes des d6cisions du conseil;

Le recteur a r6pondu que le dossier avait 6t6
transmis au secr6taire de l'universit6, M. Lowery,
et l'avocat a r6it6r6 sa demande dans une lettre
adress6e A ce dernier le ler avril.

Aprbs un 6change de lettres avec l'avocat de
l'appelant, le secr6taire de l'universit6 a 6crit le 29
avril qu'il avait requ de la facult6 de Service social
un rapport concernant la fagon dont les r6sultats
scolaires de l'appelant avaient 6t6 6valubs; A son
avis, la facult6 6tait demeur6e dans les limites de
sa comp6tence en appliquant ses normes universi-
taires A l'appelant qui avait requ un traitement
6quitable. II a poursuivi en disant:

[TRADUCTION] Cependant, je suis prt A consid6rer
vos lettres du 3 mars et du ler avril comme un appel
formel; la pr6sente affaire sera examin6e par un comit6
du conseil de l'universit6 de Regina. Le comit6 du
conseil devra examiner le dossier en d6tail afin de
s'assurer que les normes universitaires approuv6es par la
facult6 de Service social ont 6t6 suivies et que M.
Harelkin a requ un traitement 6quitable.

Sur r6ception du rapport du comit6 du conseil concer-
nant l'examen du dossier de M. Harelkin, je vous en
ferai parvenir directement une copie. Si le rapport indi-
que que l'universit6 doit prendre une mesure corrective
dans le cas de M. Harelkin, je veillerai A ce que cela soit
fait.

Suite A cette lettre, I'avocat de l'appelant ne
s'est pas enquis de la date A laquelle le comit6 du
conseil devait se r6unir. Il n'a pas non plus indiqu6
que l'appelant 6tait disponible ni demand6 que soit
reconnu le droit de l'appelant d'8tre pr6sent et de
faire des observations. Je ne veux pas donner A
entendre qu'il 6tait l6galement tenu de le faire
mais il n'aurait 6t6 ni inhabituel ni extraordinaire
qu'il le fasse, compte tenu du dernier alin6a de la
lettre et de la th6se d6fendue plus tard par
I'appelant.

Le 13 octobre, le secr6taire de l'universit6 6crit A
l'avocat de l'appelant pour l'informer que le Com-
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Committee on Admissions and Studies (the com-
mittee of the council) had met on September 27 to
review the action taken by the Faculty of Social
Work in evaluating appellant's academic perform-
ance and that on the basis of this review, the
following motion had been passed:

"Moved that the University Committee on Admissions
and Studies, having reviewed the evidence concerning
Mr. George Harelkin, is satisfied that Mr. Harelkin
received due process. CARRIED"

On November 29, appellant's counsel replied
that they had not been notified of the hearing date
as a result of which they had not been allowed to
present evidence of appellant; they requested a
rehearing of which they should be given notifica-
tion so that they might be present to give evidence
and be heard.

The university secretary responded on Decem-
ber 17 that it had not been the practice to have
official representation at such internal hearings
and it was not the intention of the university to
hold a rehearing of this case.

Appellant's counsel further wrote to the univer-
sity president on December 22, requesting a
rehearing pursuant to s. 78(1)(c) of the Act.

The university secretary replied on January 24,
1977, that there had already been a hearing under
s. 78(1)(c) and it was not the university's intention
to initiate a rehearing.

In his affidavit, the university secretary stated
that he had never received any request from appel-
lant for the implementation of an appeal from the
decision of council to the senate.

The certiorari and mandamus proceedings were
launched in February 1977. Appellant prayed that
the decision taken by the committee of the council
on September 27, 1976, be quashed and that a writ
of mandamus issue ordering the University to hold
a hearing pursuant to s. 78(1)(c) of the Act and to
allow applicant to be heard, to present evidence
and to be represented by counsel.

mittee on Admissions and Studies de l'universit6
(le comit6 du conseil) s'est reuni le 27 septembre
pour examiner la fagon dont la facult6 de Service
social avait 6valu6 le dossier de l'appelant et qu'A
la suite de cet examen, la proposition suivante a
6t6 adopt6e:

[TRADUCTION] (l1 est propos6 que le Committee on
Admissions and Studies de l'universit6, aprbs examen de
la preuve concernant M. George Harelkin, se d6clare
convaincu que M. Harelkin a recu un traitement 6quita-
ble. ADOPTE

Le 29 novembre, I'avocat de l'appelant r6pond
qu'il n'a pas 6t6 inform6 de la date d'audience de
sorte qu'il n'a pu pr6senter de preuve au nom de
l'appelant; il demande la tenue d'une nouvelle
audience dont avis devrait lui 8tre donn6 afin de
pouvoir pr6senter une preuve et 8tre entendu.

Le 17 d6cembre, le secr6taire de l'universit6 lui
r6pond qu'il n'est pas courant que l'on se fasse
repr6senter officiellement au cours de ces audien-
ces internes et que l'universit6 n'a pas l'intention
de tenir une nouvelle audience.

L'avocat de l'appelant 6crit au recteur de l'uni-
versit6 le 22 d6cembre pour lui demander la tenue
d'une nouvelle audience conform6ment A l'al.
78(1)c) de la Loi.

Le secr6taire de l'universit6 lui r6pond le 24
janvier 1977 qu'il y a d6ji eu une audience en
vertu de l'al. 78(1)c) et que l'universit6 n'a pas
l'intention d'en tenir une nouvelle.

Dans son affidavit, le secr6taire de l'universit6
affirme qu'il n'a jamais requ de l'appelant une
demande d'appel au s6nat de la d6cision du
conseil.

Les proc6dures en certiorari et un mandamus
sont institu6es en f6vrier 1977. L'appelant
demande l'annulation de la d6cision prise par le
comit6 du conseil le 27 septembre 1976 et I'6mis-
sion d'un bref de mandamus ordonnant A l'univer-
sit6 de tenir une audience conform6ment A l'al.
78(1)c) de la Loi et de permettre au demandeur
d'8tre entendu, de pr6senter une preuve et d'8tre
repr6sent6 par avocat.
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It must be noted that neither in his application
for certiorari and mandamus nor in his affidavit
did appellant allege or swear that the faculty or
the committee of the council were biased, acted in
bad faith or were inspired by any improper motive.
The sole basis of his application is that he was not
heard by the committee of the council. Appellant's
letter of February 2, 1976, in which he wrote that
he was told that the reason why he was being
asked to discontinue was not his marks but his
tendency to be neurotic was filed on behalf of the
university. It is an unsworn statement upon which
appellant did not rely in his pleadings. This
unsworn statement, although not specifically con-
tradicted, is not consistent with several paragraphs
of Professor Hanowski's affidavit according to
which the reason why appellant might be asked to
discontinue his studies was his failure to maintain
an adequate academic standard. This reason was
confirmed by the Dean's letter to appellant dated
February 27, 1976. Furthermore, and in reply to
questions asked by members of the Court in the
course of argument, appellant's counsel answered
that what appellant wanted, ultimately and basi-
cally, was to have his marks revised after the
committee of the council had determined in a
properly held hearing, whether the evaluation pro-
cess was rightly challenged by appellant.

II-Judgments of the Courts below

The learned trial judge, the late Chief Justice
Bence, quashed the order of the council committee
and directed the university to hold a hearing pur-
suant to s. 78(1)(c) of the Act, and to allow
appellant to be present, to be heard, to present
evidence and to be represented by counsel.

His judgment was set aside by the Court of
Appeal. Woods J.A., who delivered the unanimous
judgment said:

While the general rule is that an application for
certiorari will not be entertained where there is a right
of appeal, the practice followed in this jurisdiction is set
out by Culliton, C.J.S., for this Court in Re Wilfong,
(1962), 37 W.W.R. 612 at page 615 as follows:

On doit noter que ni dans sa demande de certio-
rari et de mandamus, ni dans son affidavit, I'appe-
lant n'allegue ou jure que la facult6 ou le comit6
du conseil 6tait partial, avait agi de mauvaise foi
ou 6tait anim6 d'un motif repr6hensible. Le seul
motif de sa demande est de ne pas avoir 6t6
entendu par le comit6 du conseil. La lettre de
l'appelant du 2 f6vrier 1976 dans laquelle il a 6crit
qu'on lui avait demand6 d'abandonner ses 6tudes
non A cause de ses notes mais de ses tendances
n6vrotiques a 6t6 d6posbe au nom de l'universit6. Il
s'agit d'une declaration non asserment6e sur
laquelle l'appelant ne s'est pas fond6 dans sa plai-
doirie. Cette d6claration non asserment6e, bien
qu'elle ne soit pas pr6cis6ment contredite, est
incompatible avec plusieurs paragraphes de l'affi-
davit du professeur Hanowski selon lequel il pou-
vait 8tre demand6 A l'appelant d'abandonner ses
6tudes parce qu'il n'avait pas conserv6 une
moyenne suffisante. La lettre du doyen adress6e A
l'appelant le 27 f6vrier 1976 confirme ce point de
vue. En outre, et en r6ponse aux questions pos6es
par les membres de la Cour au cours des plaidoi-
ries, l'avocat de l'appelant a affirm6 que ce dernier
voulait fondamentalement que ses notes soient
r6vis6es une fois que le comit6 du conseil aurait
d6termin6 au cours d'une audience tenue r6gulibre-
ment si l'appelant avait contest6 A bon droit le
processus d'6valuation.

II-Jugements des cours d'instance infbrieure

Le savant juge de premiere instance, feu le juge
en chef Bence, a annul l'ordonnance du comit6 du
conseil et enjoint A l'universit6 de tenir une
audience conform6ment A l'al. 78(1)c) de la Loi et
de permettre A l'appelant d'8tre pr6sent, d'6tre
entendu, de pr6senter une preuve et d'8tre repr6-
sent6 par avocat.

La Cour d'appel a infirm6 son jugement. Le
juge Woods, qui a rendu le jugement unanime de
la Cour, a dit:

[TRADUCTION] Bien qu'en r~gle g6nbrale, une
demande de certiorari ne soit pas accueillie lorsqu'il
existe un droit d'appel, la pratique suivie en cc domaine
est 6nonc6e par le juge en chef Culliton de la Saskatche-
wan s'exprimant au nom de cette cour dans Re Wilfong,
(1962), 37 W.W.R. 612, A la p. 615:
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"In this province the practice has been that when
there is a right of appeal a certiorari should not be
granted except under special circumstances".
No special circumstances have been established in this

case. The Committee on Admissions decided that the
words "to hear and decide upon" did not require it to
hear the respondent in person. Whether such an inter-
pretation was right or wrong in law, the Committee
acted within its jurisdiction and that same matter will be
dealt with on appeal. There is a right of appeal to the
Senate and the respondent has not taken advantage of it.
In other words, the respondent has not utilized the
means of redress provided by the appellant.

I am of the view that the Court of Appeal
reached the right conclusion.

The contentions made against the judgment of
the Court of Appeal can be summarized in four
main propositions: first, failure by the council
committee to respect the principle audi alteram
partem was akin to a jurisdictional error and the
writs should issue ex debito justitiae; second, the
decision of the council committee was an absolute
nullity from which there could be no appeal to the
senate committee; third, even if there could be an
appeal to the senate committee, appellant's right
of appeal was not an adequate alternative remedy;
fourth, the principle audi alteram partem had in
this case been given statutory force and the Courts
should exercise their discretion with a view to
enforcing the statute.

I propose to deal in turn with each of these
propositions.

111-Failure to respect the principle audi alteram
partem and issuance of the writs ex debito
justitiae

The principle that certiorari and mandamus are
discretionary remedies by nature cannot be disput-
ed. The principle was recently reaffirmed with
respect to certiorari in a unanimous decision of
this Court, P.P.G. Industries Canada Ltd. v. The
Attorney General of Canada2 , at p. 749. And
mandamus is certainly not less discretionary than
certiorari:

2 [1976] 2 S.C.R. 739.

((Dans cette province, un certiorari ne doit pas 8tre
accord6 lorsqu'il existe un droit d'appel, sauf circons-
tances sp6ciales.)
Aucune circonstance sp6ciale n'a 6t6 6tablie en l'es-

p6ce. Le comit6 d'admission a jug6 que l'expression
ad'entendre et de tranchere ne l'obligeait pas A entendre
l'intim6 en personne. Que cette interpr6tation soit
fond6e ou non en droit, le comit6 a agi dans les limites
de sa comp6tence et la m~me question sera trait6e en
appel. Appel pouvait 8tre interjet6 au s6nat et I'intim6
ne s'est pas pr6valu de ce droit. En d'autres termes,
l'intimb n'a pas tir6 parti des recours fournis par
l'appelante.

J'estime que la conclusion de la Cour d'appel est
juste.

On peut r6sumer les moyens invoqu6s A l'encon-
tre de l'arr8t de la Cour d'appel de la fagon
suivante: premikrement, le d6faut du comit6 du
conseil de respecter le principe audi alteram
partem est assimilable au d6faut de comp6tence et
les brefs doivent 8tre 6mis ex debito justitiae;
deuxibmement, la d6cision du comit6 du conseil est
frapp6e du nullit6 absolue et ne peut donc etre
port6e en appel devant le comit6 du s6nat; troisi-
mement, m~me si appel peut 8tre interjet6 devant
le comit6 du s6nat, le droit d'appel de l'appelant ne
constitue pas un recours appropri6; quatribme-
ment, le principe audi alteram partem a 6t6 dans
ce cas sanctionn6 par la loi et les cours doivent
exercer leur discr6tion de fagon A appliquer la loi.

Je me propose d'examiner une A une ces
propositions.

III-DMfaut de respecter le principe audi alteram
partem et 6mission des brefs ex debito
justitiae

On ne peut contester le principe que le certiorari
et le mandamus ont par nature des recours discr6-
tionnaires. Ce principe a 6t6 r6cemment confirm6
relativement A un certiorari dans une d6cision
unanime de cette Cour, P.P.G. Industries Canada
Ltd. c. Le procureur ggndral du Canada 2, A la p.
749. Et le mandamus n'est sfirement pas moins
discr6tionnaire que le certiorari:

2 [1976] 2 R.C.S. 739.
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The award of the writs usually lies within the discre-
tion of the court. The court is entitled to refuse certio-
rari and mandamus to applicants if they have been
guilty of unreasonable delay or misconduct or if an
adequate alternative remedy exists, notwithstanding that
they have proved a usurpation of jurisdiction by the
inferior tribunal or an omission to perform a public
duty. On applications by subjects for certiorari to
remove indictments the courts have always exercised a
very wide discretion.

The fact that some of the prerogative writs were
discretionary came to be directly linked with their desig-
nation as prerogative writs. Thus, in one case, it was
said: "An application for mandamus is an application to
the discretion of the court; a mandamus is a prerogative
writ and is not a writ of right". But although none of the
prerogative writs is a writ of course, not all are discre-
tionary. Prohibition, for example, issues as of right in
certain cases, and habeas corpus ad subjiciendum, the
most famous of them all, is a writ of right which issues
ex debito justitiae when the applicant has satisfied the
court that his detention was unlawful. These two writs,
therefore, are not in the fullest sense writs of grace. (de
Smith, Judical Review of Administrative Action, 3rd
ed., p. 510).

Over the years, the courts have elaborated vari-
ous criteria which provide guidance as to how the
discretion should be exercised. In the process, the
area of discretion has been more or less reduced
depending on the circumstances of each case. In
some cases, particularly those involving lack of
jurisdiction, courts have gone as far as to say that
certiorari should issue ex debito justitiae. And, on
the more than dubious assumption that cases
involving a denial of natural justice, could be
equated with those involving a lack of jurisdiction,
it has also been said that certiorari should issue ex
debito justitiae where there was a denial of natu-
ral justice.

The use of the expression ex debito justitiae in
conjunction with the discretionary remedies of
certiorari and mandamus is unfortunate. It is
based on a contradiction and imports a great deal
of confusion into the law.

Ex debito justitiae literally means "as of right",
by opposition to "as of grace" (P. G. Osborne, A
Concise Law Dictionary, 5th ed.; Black's Law

[TRADUCTION] Il relbve habituellement du pouvoir
discr6tionnaire d'une cour d'accorder les brefs. La cour
peut refuser aux requbrants le certiorari et le mandamus
s'ils sont responsables d'un retard dbraisonnable ou
d'une faute ou s'il existe un autre recours appropri6,
mame s'ils ont fait la preuve de l'incomp6tence du
tribunal d'instance inf6rieure ou de l'omission d'accom-
plir un devoir public. Les cours ont toujours exerc6 un
trbs large pouvoir discr6tionnaire dans les cas de sujets
qui demandent un certiorari afin de supprimer une
accusation.

Le fait que certains brefs de prbrogative soient discr6-
tionnaires est directement li A leur d6signation de brefs
de pr6rogative. Quelqu'un a d6jA 6crit: tune demande de
mandamus est une demande qui fait appel au pouvoir
discr6tionnaire de la cour; un mandamus est un bref de
prerogative, non un bref de plein droit*. Mais bien
qu'aucun bref de prerogative ne soit accord6 d'office,
tous ne sont pas discr6tionnaires. Par exemple, le bref de
prohibition est 6mis, dans certains cas, comme un bref
accord6 d'office et I'habeas corpus ad subjiciendum, le
plus connu de tous, est un bref de plein droit 6mis ex
debito justitiae lorsque le requbrant a convaincu la cour
que sa d6tention 6tait ill6gale. En cons6quence, ces deux
brefs ne sont pas A vrai dire des brefs de complaisance.
(de Smith, Judicial Review of Administrative Action, 3e
6d. p. 510).

Au cours des ans, les cours ont formul6 divers
critbres pouvant servir de guide sur la fagon
d'exercer ce pouvoir discr6tionnaire. Dans ce pro-
cessus, I'6tendue du pouvoir discr6tionnaire a 6t6
plus ou moins r6duite selon les circonstances de
chaque cas. Parfois, particulibrement lorsqu'il est
question d'absence de comp6tence, les cours sont
all6es jusqu'A dire que le certiorari doit 8tre 6mis
ex debito justitiae. Se fondant sur I'hypoth6se
discutable que les causes portant sur un d6ni de
justice naturelle peuvent 8tre assimiles A celles ou
il y a absence de comp6tence, on a dit 6galement
que le certiorari devrait 6tre 6mis ex debito justi-
tiae lorsqu'il y a d6ni de justice naturelle.

Associer l'expression ex debito justitiae aux
recours discr6tionnaires du certiorari et du man-
damus n'est pas heureux. Cette association est
fond6e sur une contradiction et cr6e beaucoup de
confusion dans notre droit.

Littbralement, ex debito justitiae signifie [TRA-
DUCTION] ((de plein droib, par opposition A [TRA-
DUCTION] ude complaisanceD (P.G. Osborne, A
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Dictionary, 4th ed.); a writ cannot at once be a
writ of grace and a writ of right. To say in a case
that the writ should issue ex debito justitiae
simply means that the circumstances militate
strongly in favour of the issuance of the writ rather
than for refusal. But the expression, albeit Latin,
has no magic virtue and cannot change a writ of
grace into a writ of right nor destroy the discretion
even in cases involving lack of jurisdiction.

A fortiori does the discretion remain in cases
not of lack of jurisdiction, but of excess or abuse of
jurisdiction such as those involving a breach of
natural justice. The following cases are authority
to that effect. I refer to them without expressing
any view as to whether in each one I would
necessarily have exercised the discretion in the
same manner.

Regina v. Halifax-Darmouth Real Estate
Board 3 , was a case of expulsion from a real estate
association; the expelled party had apparently not
been notified of one of the charges made against
him; the order of expulsion was quashed by the
trial judge on a certiorari application; his judg-
ment was reversed by the Nova Scotia Court of
Appeal on the grounds, inter alia, that the conclu-
sion that there was a violation of natural justice, if
tenable, was very weak and that adequate other
remedies were available to the applicant, such as
an action for damages for wrongful expulsion.

In Re McGavin Toastmaster Ltd. and
Powlowski 4 , the Manitoba Human Rights Com-
mission had acted in breach of natural justice:
Hall J.A., speaking for the majority of the Manito-
ba Court of Appeal said at p. 118:
As to the right of appeal by trial de novo, that does not
immune that process from judicial review by certiorari
proceedings but is a factor to be taken into account in
deciding whether the discretion of the Judge on review
should be exercised for or against an order of certiorari.

3 (1964), 44 D.L.R. (2d) 248.
(1973), 37 D.L.R. (3d) 100.

Concise Law Dictionary, 5e 6d.; Black's Law Dic-
tionary, 4e 6d.); un bref ne peut &re A la fois un
bref de complaisance et un bref de plein droit. Dire
qu'un bref doit 8tre 6mis ex debito justitiae signi-
fie simplement que les circonstances militent en
faveur de l'6mission du bref plut~t que du refus.
Mais l'expression, bien que latine, n'a aucun pou-
voir magique et ne peut faire d'un bref de complai-
sance un bref de plein droit, ni d6truire le pouvoir
discr6tionnaire, meme dans les cas d'absence de
comp6tence.

A fortiori, le pouvoir discr6tionnaire subsiste
dans les cas non pas d'absence de comp6tence,
mais d'exc6s ou d'abus de comp6tence, comme
ceux ofi il y a violation de la justice naturelle. Les
arr8ts suivants tendent A le d6montrer. Je les men-
tionne sans preciser si, dans chaque cas, j'aurais
exerc6 le pouvoir discr6tionnaire de la meme
fagon.

L'arr~t Regina v. Halifax-Darmouth Real
Estate Board3 , portait sur un cas d'expulsion d'une
association de courtiers en immeubles; la partie
expuls6e n'avait apparemment pas 6t6 inform6e
d'une des accusations port6es contre elle. Suite A
une demande de certiorari, le juge de premiere
instance a annul6 l'ordonnance d'expulsion; la
Cour d'appel de la Nouvelle-Ecosse a infirm6 ce
jugement au motif, entre autres, que meme s'il
6tait possible de soutenir qu'il y avait eu violation
de la justice naturelle, cette conclusion 6tait trbs
faible et que le requ6rant pouvait se pr6valoir
d'autres recours appropribs, comme une action en
dommages-int6rets pour expulsion abusive.

Dans Re McGavin Toastmaster Ltd. and Pow-
lowski4, la Commission des droits de la personne
du Manitoba avait viol6 la justice naturelle. Le
juge Hall, parlant au nom de la majorit6 de la
Cour d'appel du Manitoba, a dit (A la p. 118):
[TRADUCTION] Relativement au droit d'appel par
proc~s de novo, ceci ne met pas ce processus A l'abri de
la r6vision judiciaire par voie de proc6dures en certio-
rari, mais il constitue un 616ment dont il faut tenir
compte pour d6cider si le pouvoir discr6tionnaire du juge
doit 8tre exerc6, en r6vision, en faveur ou A l'encontre
d'une ordonnance de certiorari.

(1964), 44 D.L.R. (2d) 248.
4 (1973), 37 D.L.R. (3d) 100.
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In that case, the writ was issued but its discretion-
ary nature was recognized.

In Regina v. Aston University Senate', students
who had failed certain examinations could re-sit
the whole examination or be required to withdraw;
certain students who, without being heard, had
been required to withdraw applied for certiorari to
quash the order asking them to withdraw and for
mandamus to compel the university to determine
in accordance with law, whether they should be
allowed to re-sit examinations or be asked to with-
draw. It was held that the university had been in
breach of natural justice. But in as much as the
prerogative orders were discretionary remedies and
should not be made available to those who slept
upon their rights, it was held that the applicants by
their inaction had forfeited any claim for relief.

Glynn v. Keele University6 is a case of injunc-
tion involving disciplinary action in a university.
The applicant had been identified as one of a
number of undergraduates who had been seen
naked in the precincts of the university. He was
punished by the vice-chancellor by a fine of 10
pounds and by exclusion from residence for the
ensuing academic year. The vice-chancellor did
not give the applicant the opportunity to be heard
but wrote to him to inform him of his right to
appeal against his decision. The applicant wrote
expressing his wish to appeal but he went abroad
and, in his absence, the vice-chancellor's decision
was upheld by the appeal committee. On his
return, the applicant did not ask for a rehearing
but sought an injunction restraining the university
from excluding him from residence for the remain-
der of the academic year. Pennycuick V.C. held
that the powers conferred on the vice-chancellor of
the university to impose the penalties which he did
were not merely magisterial powers of a tutor over
his pupil and had to be exercised in a quasi-judi-
cial capacity. The vice-chancellor had failed to
comply with the requirements of natural justice.
Pennycuick V.C. went on at pp. 495, 496 and 497:

5 [1969] 2 Q.B. 538.
6 [1971] 1 W.L.R. 487.

Dans ce cas, le bref a 6t6 6mis mais sa nature
discr6tionnaire reconnue.

Dans Regina v. Aston University Senates, les
6tudiants qui avaient 6chou6 certains examens
pouvaient subir A nouveau tous les examens ou 8tre
tenus d'abandonner; certains 6tudiants qui, sans
avoir 6t6 entendus, avaient 6t6 somm6s d'abandon-
ner ont demand6 un bref de certiorari pour annu-
ler I'ordonnance qui leur enjoignait d'abandonner
leurs 6tudes et un bref de mandamus pour obliger
l'universit6 A d6terminer conform6ment A la loi
s'ils pouvaient subir A nouveau les examens ou tre
somm6s d'abandonner. On a jug6 que l'universit6
avait viol6 la justice naturelle. Mais dans la
mesure oiA les brefs de prerogative sont des recours
discr6tionnaires et ne doivent pas 8tre A la disposi-
tion de ceux qui ne se pr6valent pas de leurs droits
en temps utile, on a jug6 que l'inaction des requ6-
rants les avait prives de tout recours.

Dans Glynn v. Keele University6, il 6tait ques-
tion d'injonction mettant en cause une mesure
disciplinaire prise par une universit6. On a 6tabli
que le requbrant faisait partie d'un groupe d'6tu-
diants qui avaient 6t6 vus nus sur le campus de
l'universit6. Le vice-chancelier lui a impos6 une
amende de dix livres et a prononc6 son exclusion
des r6sidences pour l'annbe universitaire suivante.
Le vice-chancelier n'a pas donn6 au requ6rant la
possibilit6 de se faire entendre mais il lui a 6crit
pour l'informer de son droit d'appel de sa d6cision.
Le requ6rant a manifest6 par 6crit son d6sir d'in-
terjeter appel mais il est a116 A l'6tranger et, en son
absence, le comit6 d'appel a maintenu la d6cision
du vice-chancelier. A son retour, le requbrant n'a
pas demand6 une nouvelle audience mais a cherch6
A obtenir une injonction pour empacher l'universit6
de l'exclure des r6sidences pour le restant de l'an-
n6e acad6mique. Le V.C. Pennycuick a jug6 que le
pouvoir conf6r6 au vice-chancelier de l'universit6
d'imposer une sanction comme il l'a fait ne consti-
tuait pas simplement l'autorit6 magistrale que
d6tient un tuteur sur son pupille mais devait 8tre
exerc6 de fagon quasi-judiciaire. Le vice-chancelier
n'avait pas respect6 les prescriptions de la justice
naturelle. Le V.C. Pennycuick a dit (aux pp. 495,
496 et 497):

s [1969] 2 Q.B. 538.
6 [1971] 1 W.L.R. 487.
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I now have to reach the second decision in this case
which I have found of considerable difficulty. It is not I
think in doubt that in deciding whether to grant an
injunction the court has a judicial discretion and that
that judicial discretion is comparable to the judicial
discretion exercised in the other division when an
application is made to quash a decision of a quasi-judi-
cial body. Upon that matter of discretion I was referred
to the judgment of Singleton L.L. Ex parte Fry [1954]
1 W.L.R. 730, 736, and to a very recent decision in the
Queen's Bench Divisional Court in Reg. v. Oxford Uni-
versity, Ex parte Bolchover, The Times, October 7,
1970, in which the university had expelled a post-gradu-
ate member and he applied for an order of certiorari to
quash the decision. In a very short judgment Lord
Parker C.J. said:

"The court has carefully considered the papers in
this case, and of course, all that you have so ably
urged, but at the end of the day we remain uncon-
vinced that the conduct of the hearing before the
proctors offended against such rules of natural justice
as were applicable in the circumstances. To put it
more simply, they are not satisfied that that hearing
was unfair".

So far the judgment has no application here, because I
have held that there was a failure of natural justice.
Then come these most important words:

"But it is only right to add that even if the court
felt there might be something to be inquired into,
nevertheless as a matter of discretion they would,
having regard to the appeal, refuse you leave. In the
result leave is refused."

So in that passage Lord Parker C.J. stated plainly
that the court has a discretion as to whether to set aside
by way of certiorari a decision of a quasi-judicial body
even where there has been a failure in natural justice. In
another recent case, namely Buckoke v. Greater London
Council [1970] 1 W.L.R. 1092, 1097 Plowman J. after
quoting Ex parte Fry [1954] 1 W.L.R. 730 said: "In my
judgment the ratio decidendi of that case is just as
applicable to a claim for an injunction as to a claim for
an order of certiorari; both are discretionary remedies."

I have, again after considerable hesitation, reached
the conclusion that in this case I ought to exercise my
discretion by not granting an injunction. I recognise that
this particular discretion should be very sparingly exer-
cised in that sense where there has been some failure in

[TRADUCTION] Je dois maintenant me prononcer sur
le second point qui m'a caus6 des difficultbs consid6ra-
bles. J'estime qu'il n'y a aucun doute que la d6cision
d'accorder une injonction rel~ve de la discr6tion judi-
ciaire de la cour et que cette discr6tion se compare i
celle exerc6e dans l'autre division lorsque lui est pr6sen-
t6e une demande d'annulation d'une d6cision d'un orga-
nisme quasi-judiciaire. Sur cette question de la discr6-
tion, on m'a cit6 le jugement de lord Singleton dans Ex
parte Fry [1954] 1 W.L.R. 730, 736, et une d6cision trs
r6cente de la Cour divisionnaire du Banc de la Reine,
Reg. v. Oxford University, Ex Parte Bolchover, The
Times, 7 octobre 1970, ofi un 6tudiant des 6tudes sup6-
rieures expuls6 par l'universit6 a demand6 un certiorari
pour annuler la d6cision. Dans un jugement trbs bref, le
lord juge en chef Parker a dit:

cLa cour a examin6 attentivement les documents en
l'esp~ce et bien stir tout ce que vous avez si habile-
ment fait valoir, mais A la fin de la journ6e, nous ne
sommes toujours pas convaincus que la fagon dont
s'est tenue l'audience devant le conseil de discipline
enfreignait les rbgles de justice naturelle applicables
dans les circonstances. Plus simplement, ils ne sont
pas convaincus que cette audience 6tait injuste.>

Ce jugement ne s'applique pas dans ce cas-ci car j'ai
d6jA statu6 que les r6gles de justice naturelle avaient 6t6
violbes. Vient ensuite ce paragraphe fort important:

o(Mais il n'est que juste d'ajouter que m8me si la
cour estime que certaines choses peuvent 8tre exami-
nees, n6anmoins, exergant leurs pouvoirs discr6tion-
naires et compte tenu du droit d'appel, ils vous refuse-
raient cc que vous demandez. En consequence, votre
demande est rejetbe.*

Dans cet extrait, le lord juge en chef Parker affirme
clairement que la cour a le pouvoir discr6tionnaire de
d6cider si une d6cision d'un organisme quasi judiciaire
peut 8tre annulbe par voie de certiorari m8me lorsque la
justice naturelle a 6t6 viol6e. Dans un autre arr8t r6cent,
Buckoke v. Greater London Council [1970] 1 W.L.R.
1092, 1097, le juge Plowman, aprbs avoir cit6 Ex parte
Fry [1954] 1 W.L.R. 730, a dit: aA mon avis, la ratio
decidendi de cet arr8t s'applique aussi bien i une
demande d'injonction qu'd une demande de certiorari;
tous deux sont des recours discr6tionnaires.*

Je suis arriv6 1 la conclusion, encore une fois apres
beaucoup d'h6sitation, que dans ce cas-ci je dois exercer
mon pouvoir discr6tionnaire en n'accordant pas l'injonc-
tion. Je reconnais que ce pouvoir discr6tionnaire d6ter-
min6 doit etre exerc6 avec retenue lorsque la justice
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natural justice. On the other hand, it certainly should be
exercised in that sense in an appropriate case, and I
think this is such a case. There is no question of fact
involved, as I have already said. I must plainly proceed
on the footing that the plaintiff was one of the individu-
als concerned. There is no doubt that the offence was
one of a kind which merited a severe penalty according
to any standards current even today. I have no doubt
that the sentence of exclusion of residence in the campus
was a proper penalty in respect of that offence. Nor has
the plaintiff in his evidence put forward any specific
justification for what he did. So the position would have
been that if the vice-chancellor had accorded him a
hearing before making his decision, all that he, or
anyone on his behalf, could have done would have been
to put forward some plea by way of mitigation. I do not
disregard the importance of such a plea in an appropri-
ate case, but I do not think the mere fact he was
deprived of throwing himself on the mercy of the vice-
chancellor in that way is sufficient to justify setting
aside a decision which was intrinsically a perfectly
proper one.

In all the circumstances, I have come to the conclu-
sion that the plaintiff has suffered no injustice, and that
I ought not to accede to the present action.

Finally, in Regina v. Brighton Justices, Ex p.
Robinson7 , a summons against the applicant was
heard in her absence. She was ordered to pay a
fine which was not paid and she was arrested.
Instead of adopting a special statutory remedy
available to her and which would have voided the
summons and all subsequent proceedings, she
applied for an order of certiorari to quash the
order against her. Certiorari was granted but Lord
Widgery C.J. referred to the special alternative
remedy and said at pp. 70 and 71:

The purpose of that section as is well known is that
cases of this kind will arise from time to time, and prior
to 1967 the only place where relief could be obtained
was in this court by means of certiorari. To avoid the
necessity for the expense in coming to this court, this
simple alternative procedure was put into the Criminal
Justice Act 1967. It is vital that those who advise
defendants in this position should realise that that power
exists, and what it is intended to do, because the remedy
of certiorari is discretionary. This court will in future
examine applications of this kind with considerable care,

[1973] 1 W.L.R. 69.

naturelle a 6t6 viol6e. D'autre part, il doit 8tre exerc6 de
cette fagon dans un cas appropri6 et j'estime que c'est le
cas. Je I'ai d6ji dit, les faits ne sont pas en cause. Je dois
simplement prendre pour acquis que le demandeur 6tait
l'un des individus concernbs. II ne fait aucun doute que
l'infraction commise appelle une peine s6v6re selon les
normes admises, mime maintenant. Je ne doute pas que
l'exclusion des r6sidences du campus constitue une peine
appropri6e dans le cas de cette infraction. Au surplus, le
demandeur n'a fait valoir dans son t6moignage aucune
d6fense pr6cise pour justifier ce qu'il a fait. Si le vice-
chancelier lui avait accord6 une audience avant de
rendre sa d6cision, lui-m8me ou toute personne en son
nom n'aurait pu que demander une r6duction de peine.
Je ne mbconnais pas l'importance d'une telle demande
dans un cas appropri6, mais je ne crois pas que le simple
fait qu'il n'ait pu s'en remettre A la bienveillance du
vice-chancelier de cette fagon suffit A justifier l'annula-
tion d'une d6cision qui 6tait intrinsbquement et parfaite-
ment 6quitable.

J'en suis venu A la conclusion que le demandeur n'a
subi aucune injustice et que je ne dois pas accueillir la
pr6sente action.

Enfin, dans Regina v. Brighton Justices, Ex p.
Robinson', une sommation 6mise contre la requ6-
rante avait 6t entendue en son absence. Elle a 6t6
condamn6e A payer une amende; elle ne l'a pas fait
et a 6t6 arr8t6e. Au lieu de se pr6valoir du recours
statutaire sp6cial A sa disposition qui aurait eu
pour effet d'annuler la sommation et toutes les
proc6dures subs6quentes, elle a demand6 une
ordonnance de certiorari pour infirmer l'ordon-
nance 6mise contre elle. Le certiorari a 6t6 accord6
mais le lord juge en chef Widgery a parl6 de
l'autre recours sp6cial et a dit (aux pp. 70 et 71):

[TRADUCTION] Il est bien connu que la raison d'8tre
de cet article est que des causes de ce genre se pr6sen-
tent de temps en temps, et avant 1967, on ne pouvait
obtenir un redressement que de cette cour par voie de
certiorari. Afin d'6viter les d6penses qu'entraine une
demande A cette cour, cette simple proc6dure a 6t6
introduite dans la Criminal Justice Act 1967. I est
essentiel que ceux qui conseillent des d6fendeurs qui sont
dans cette situation r6alisent l'existence et l'objet de ce
pouvoir parce que le certiorari est un recours discr6tion-
naire. A l'avenir, cette cour examinera les demandes de

[1973] 1 W.L.R. 69.
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and will certainly not be minded to grant the discretion-
ary remedy of certiorari to those who have casually
failed to take advantage of the new statutory procedure
... we wish to take advantage of this opportunity to
make it clear to others hereafter that it is not to be
supposed that in these cases an order of certiorari will go
as a matter of course. Regard will be had to why the
applicant had not used the alternative procedure, and
unless a satisfactory explanation is forthcoming the
court in future is unlikely to use the discretionary
remedy.

This was an obiter, but it carries great weight; it
was unanimous and it stated the policy which the
Court intended to follow in the future.

IV-Whether the decision of the council commit-
tee was a nullity from which there could be
no appeal

The proposition that the failure to comply with
natural justice renders a decision absolutely null
rather than voidable is an old and much mooted
one of a somewhat theoretical nature but with far
reaching practical consequences. It was raised in
Dimes v. Grand Junction Canal8, where it was
held that a decree of Lord Chancellor Cottenham
rendered while he was disqualified from sitting as
a judge on the ground of interest was merely
voidable. But that was a case involving a superior
court. The theoretical aspect of the question with
respect to an inferior tribunal, was expressed but
left unanswered by the Judicial Committee in
White v. Kuzych9, at p. 598:

... is the conclusion of a judicial tribunal acting within
its jurisdiction, which is arrived at in a way which
amounts to a denial of natural justice, appealable, or, on
the contrary, is it simply void and thus not subject to an
appeal at all?

If there is nothing to appeal from, certiorari
should then issue in all except the rarest of cases
for the aggrieved party would have no alternative
remedy to cure the injustice. This was the view
taken in New Zealand in Denton v. Auckland
City so, and followed in England in Leary v. Na-

8 (1852), 3 H.L.C. 759.
[1951] A.C. 585.

10 [1969] N.Z. L.R. 256.

ce genre avec beaucoup d'attention et ne sera certaine-
ment pas dispos6e A accorder le recours discr6tionnaire
du certiorari A ceux qui auront n6glig6 de se pr6valoir de
la nouvelle proc6dure statutaire ... nous d6sirons profi-
ter de l'occasion pour pr6ciser aux autres qu'il ne faut
pas pr6sumer que dans ces cas une ordonnance de
certiorari ira de soi. La cour tiendra compte des raisons
qui ont incit6 le requbrant A ne pas utiliser l'autre
proc6dure et, en l'absence d'une explication satisfai-
sante, il est peu probable qu'elle utilise A l'avenir le
recours discr6tionnaire.

Il s'agit d'un obiter mais il a beaucoup de poids;
il 6tait unanime et il 6nongait la r6gle de conduite
que la cour entendait suivre par la suite.

IV-La d6cision du comit6 du conseil 6tait-elle
une d6cision invalide qui ne pouvait 8tre
port6e en appel?

La proposition que le d6faut d'observer les
r6gles de justice naturelle frappe une d6cision de
nullit6 absolue plut~t que de nullit6 relative est une
proposition ancienne et tras discutable, de nature
quelque peu thborique, mais dont les cons6quences
pratiques sont 6tendues. Elle a 6t6 soulev6e dans
l'arrat Dimes v. Grand Junction Canal8, oi on a
jug6 qu'un d6cret, rendu par le lord chancelier
Cottenham alors qu'il 6tait inhabile A si6ger
comme juge parce qu'en position de conflit d'int6-
rets, 6tait simplement annulable. Mais il s'agissait
d'une affaire impliquant une cour supbrieure. L'as-
pect th6orique de la question en ce qui concerne un
tribunal d'instance infbrieure a 6t6 soulev6 par le
Comit6 judiciaire dans White v. Kuzych9, mais est
demeur6 sans r6ponse, A la p. 598:
[TRADUCTION] ... la d6cision d'un tribunal judiciaire
agissant dans les limites de sa comp6tence, qui a 6t6
prise d'une fagon qui 6quivaut A un d6ni de justice
naturelle, peut-elle 8tre port6e en appel ou, au contraire,
est-elle simplement nulle et donc pas du tout sujette A un
appel?

S'il n'y a rien dont on puisse interjeter appel, le
certiorari devra alors 6tre 6mis dans la plupart des
cas, car la partie 16s6e n'aurait aucun autre recours
pour redresser l'injustice. Ce point de vue a 6t6
adopt6 en Nouvelle-Z61ande dans Denton v. Auck-
land City 1o, et suivi en Angleterre dans Leary v.

8 (1852), 3 H.L.C. 759.
9 [1951] A.C. 585.
10 [1969] N. Z. L.R. 256.
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tional Union of Vehicle Builders ", by Megarry J.
who criticized the conflicting opinion of this Court
in King v. University of Saskatchewan12, where
Spence J., speaking for a unanimous Court, said at
p. 689:

Any possible failure of natural justice before the special
appeal committee, the executive committee, or the full
faculty council, is quite unimportant when the senate,
the appeal body under the provisions of The University
Act, and also the body in control of the granting of
degrees, has exercised its function with no failure to
accord natural justice. If there were any absence of
natural justice in the inferior tribunals, it was cured by
the presence of such natural justice before the senate
appeal committee.

A similar matter was considered in Posluns v. Toronto
Stock Exchange ([1968] S.C.R. 330), and Ritchie J.,
giving the reasons for the Court, distinguished the cir-
cumstances there present, where the second hearing was
one in which the appellant was accorded a full measure
of natural justice, from the situation in Ridge v. Bal-
dwin, ([1964] A.C. 40), where, as Lord Reid pointed out
at p. 79:

But here the appellant's solicitor was not fully
informed of the charges against the appellant and the
watch committee did not annul the decision which
they had already published and proceed to make a
new decision. In my judgment, what was done that
day was a very inadequate substitute for a full
rehearing.

I am of the opinion that the situation here resembles
that in Posluns v. Toronto Stock Exchange, supra, and
that the hearing before the senate appeal committee, a
small and very able body, was such as accorded the
appellant every advantage of natural justice and ren-
dered nugatory any alleged earlier failure to accord him
such natural justice in any of the earlier hearings.

In his factum, counsel for appellant invited us
either to distinguish this statement on the basis
that it applied only to a case such as King, where
the appeal had already been taken, or to review
King in the light of subsequent decisions such as
Leary.

"[ 1970] 3 W.L.R. 434 (Ch. D).
12 [1969] S.C.R. 678.

National Union of Vehicle Builders", par le juge
Megarry qui a critiqu6 l'opinion contraire de cette
Cour dans King c. L'Universitg de la
Saskatchewan' 2, oA le juge Spence, qui a rendu le
jugement unanime de la Cour, A dit (A la p. 689):

[TRADUCTION] Toute violation possible de la justice
naturelle devant le comit6 d'appel sp6cial, le comit6
ex6cutif ou le conseil de la facult6 en entier est de peu
d'importance lorsque le s6nat, l'organe charg6 d'enten-
dre les appels aux termes des dispositions de The Uni-
versity Act, et de surveiller l'octroi des dipl~mes, a
exerc6 ses fonctions sans violer la justice naturelle. Si la
justice naturelle n'a pas 6t6 observ6e devant les tribu-
naux d'instance inf6rieure, la situation a t6 corrig6e
devant le comit6 d'appel du s6nat.

Une question semblable a 6t6 examine dans Posluns c.
Toronto Stock Exchange ([19681 R.C.S. 330), et le
juge Ritchie qui a rendu les motifs de la Cour a fait une
distinction entre les circonstances qui pr6valaient dans
cette affaire oA I'appelant a pu se pr6valoir, au cours de
la seconde audience, des rbgles de justice naturelle et la
situation qui existait dans Ridge v. Baldwin, ([1964]
A.C. 40), oi, comme I'a soulign6 lord Reid A la p. 79:

Mais dans ce cas-ci, le procureur de l'appelant n'a pas
6t6 compl6tement inform6 des accusations qui
pesaient contre l'appelant et le comit6 de surveillance
n'a pas annul6 la d6cision qu'il avait d6jA publi6e et a
entrepris de prendre une nouvelle d6cision. A mon
avis, ce qui a 6t6 fait ce jour-lA remplagait trbs mal
une nouvelle audience.

Je suis d'avis que la situation de la pr6sente affaire
ressemble A celle de l'arret Posluns c. Toronto Stock
Exchange, pr6cit6, et que I'audience tenue devant le
comit6 d'appel du s6nat, un organisme restreint et trbs
qualifi6, a permis A l'appelant de se pr6valoir de tous les
avantages de la justice naturelle et a rendu sans effet
juridique tout pr6sum6 d6faut ant6rieur de lui appliquer
les principes de justice naturelle dans une audience
pr6c6dente.

Dans son factum, I'avocat de l'appelant nous
invite soit A distinguer cette d6claration au motif
qu'elle s'applique uniquement A une affaire comme
l'arrat King ofi appel avait d6jA 6t6 interjet6, soit A
r6viser l'arret King en tenant compte des d6cisions
subs6quentes comme l'arr~t Leary.

11 [1970] 3 W.L.R. 434 (Ch. D).
12 [1969] R.C.S. 678.
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I fail to see how a distinction based on the fact
that the appeal had already been taken could
logically meet the theoretical objection; there
would still have been no basis for the appeal.

There can be no doubt that the most important
feature which distinguishes King from the case at
bar is the fact that in King, the appeal had already
been taken and the absence of natural justice, if
any, had been cured. This was an additional
reason for refusing mandamus for, where justice
had already been done, there was no point in
compelling the university senate to reconsider the
matter except inflicting upon the university a sym-
bolic rebuff from the Court. (See, on this and
other points, David J. Mullan's comment in (1971)
49 Can. Bar Rev. 624 for which I am much
indebted). It is true also that in King what was at
stake was the granting of a degree and Spence J.
noted that the senate was the ultimate degree
granting authority and referred to the resemblance
with Posluns a case involving a rehearing rather
than an appeal. But the senate committee in King
did in practice act in a final appellate capacity and
Spence J. expressed a general principle in holding
that the denial of natural justice in the earlier
proceedings could be cured in appeal, and implicit-
ly but necessarily, that the decision appealed from
was not a complete nullity since it could be
appealed. (See also Re Clark and Ontario Securi-
ties Commission', where Wells J.A. of the
Ontario Court of Appeal held that the failure to
observe the rules of natural justice in initial pro-
ceedings could be cured in appeal to an adminis-
trative commission; and see Re Polten and Gov-
erning Council of the University of Toronto14,
where Weatherston J. in the Ontario Divisional
Court said at p. 216, that "if the final appeal is in
effect a new trial, and not an appeal in the ordi-
nary sense, I do not see why any want of natural
justice in the intermediate appeals is not cured").

13 (1966), 56 D.L.R. (2d) 585.
14 (1975), 59 D.L.R. (3d) 197.

Je ne vois pas comment une distinction fond6e
sur le fait que l'appel avait d6jA 6t6 interjet6 peut
logiquement repousser l'objection thborique; l'ap-
pel n'aurait encore aucun fondement.

Il ne fait aucun doute que l'616ment le plus
important qui distingue l'arret King de la pr6sente
cause r6side dans le fait que dans l'arrat King
l'appel avait d6jA 6t6 interjet6 et que l'absence de
justice naturelle, le cas 6ch6ant, avait 6t6 corrig6e.
Ceci constitue un motif additionnel de refuser le
mandamus car, si justice avait 6t6 rendue, il n'y
avait pas matibre A contraindre le s6nat de l'uni-
versit6 A examiner l'affaire A nouveau si ce n'est
pour infliger A l'universit6 une rebuffade symboli-
que de la part de la Cour. (Voir sur ce point et sur
d'autres, le commentaire de David J. Mullan dans
(1971) 49 R. du B. Can. 624 A qui je dois beau-
coup). Il est 6galement vrai que ce qui 6tait en jeu
dans l'arrt King 6tait l'octroi d'un dipl6me et le
juge Spence a fait remarquer que le s6nat 6tait
l'autorit6 ultime qui accordait un dipl6me et a
rappel6 la ressemblance avec l'arr8t Posluns, une
affaire oA il y a eu une nouvelle audience plut8t
qu'un appel. Mais dans l'arrat King, le comit6 du
s6nat constituait en pratique la juridiction de der-
nidre instance et le juge Spence a formul un
principe g6n6ral en statuant que le d6ni de justice
naturelle commis dans les proc6dures ant6rieures
pouvait 6tre corrig6 en appel et, implicitement
mais forc6ment, que la d6cision port6e en appel
n'6tait pas frapp6e de nullit6 absolue puisqu'il 6tait
possible d'en appeler. (Voir 6galement Re Clark
and Ontario Securities Commission , oi le juge
Wells de la Cour d'appel de l'Ontario a jug6 que le
d6faut d'observer les ragles de justice naturelle
dans les premieres proc6dures pouvait 8tre corrig6
en appel devant une commission administrative;
voir Re Polten and Governing Council of the
University of Toronto 14, oa le juge Weatherston de
la Cour divisionnaire de l'Ontario a dit (A la p.
216) que [TRADUCTION] .si le dernier appel est en
fait un nouveau procks et non un appel au sens
habituel, je ne vois pas pourquoi l'absence de
justice naturelle au niveau interm6diaire n'est pas
corrig6e*.)

13 (1966), 56 D.L.R. (2d) 585.
14 (1975), 59 D.L.R. (3d) 197.
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I accordingly find it impossible to distinguish
King from Denton and Leary on the question
whether the failure to observe natural justice can
be cured in appeal, and, also, on the broader and
more theoretical question whether such a failure
entails the absolute nullity of a first quasi-judicial
decision taken against natural justice. King implies
that such a decision stands until it is quashed or
set aside and it is not therefore, an absolute nullity.

Nor am I inclined to review the King decision.

It is a relatively recent and unanimous judgment
of this Court bearing on the same general area of
the law. I would be reluctant to change it even if I
did not agree with it, which is not the case.

Furthermore, I believe its implicit theoretical
foundations to be sound. On the question whether
a quasi-judicial decision taken against natural jus-
tice is a nullity, I think that the better view was
expressed by Lord Devlin in Ridge v. Baldwin, at
pp. 138 and 139:

It is argued for the appellant that the effect is to avoid
ab initio the decision of the committee. That must mean
that the committee had no statutory authority to make
any decision at all. If they had, then, although the
decision they made might be a bad one and one that
could be quashed by the court by virtue of its superviso-
ry jurisdiction over the proceedings of inferior tribunals,
it would not be void ab initio but would be good until
quashed. To make it void ab initio there must be some
condition precedent to the conferment of authority on
the committee which has not been fulfilled. It is argued
that compliance with the regulations is a condition
precedent. It is not expressly made so, and I am not
prepared to make the implication. I am very reluctant to
imply such a condition where none is expressed, for the
utter avoidance of a decision of this sort is a very grave
matter. All that has been done on the face of it falls to
the ground. Even if the appellant were satisfied with it,
it could be impugned by any third party. The court
would have no discretion to quash or not to quash. It can
only declare to be a nullity that which in law has never
been done at all.

at pp. 140 and 141:

En cons6quence, je suis d'avis qu'il est impossi-
ble de faire une distinction entre l'arrat King et les
arr~ts Denton et Leary sur la question de savoir si
le d6faut d'observer la justice naturelle peut etre
corrigee en appel et sur la question plus large et
plus thborique de savoir si ce d6faut entraine la
nullit6 absolue d'une premiere d6cision quasi-judi-
ciaire prise en contravention de la justice naturelle.
L'arrat King sous-entend qu'une telle d6cision est
valide jusqu'A ce qu'elle soit infirm6e ou annul6e
et, donc, qu'elle n'est pas frapp6e de nullit6
absolue.

Je ne suis pas non plus dispos6 A r6viser l'arr8t
King.

Il s'agit d'un jugement unanime et relativement
r6cent de cette Cour portant sur le m8me domaine
g6n6ral du droit. J'h6siterais A le modifier mime si
j'6tais d'opinion contraire, ce qui n'est pas le cas.

En outre, je crois que ses fondements thboriques
implicites sont solides. Je suis d'avis que la meil-
leure opinion exprim6e sur la question de savoir si
une d6cision quasi-judiciaire prise en contravention
de la justice naturelle est nulle est celle de lord
Devlin dans Ridge v. Baldwin (pp. 138 et 139):

[TRADUCTION] L'appelant pr6tend qu'il cherche A inva-
lider ab initio la d6cision du comit6. Ceci doit vouloir
dire que le comit6 n'avait pas le pouvoir statutaire de
prendre une d6cision. S'il l'avait eu, alors, bien que la
d6cision prise puisse 6tre mauvaise ou infirm6e par la
cour en vertu de son pouvoir de surveillance des proc6-
dures des tribunaux d'instance inf~rieure, sa d6cision ne
serait pas nulle ab initio mais serait valide jusqu'A ce
qu'elle soit infirm6e. Pour qu'elle soit nulle ab initio, il
faut qu'une condition qui confbre le pouvoir au comit6
n'ait pas 6t6 respect6e. On pr6tend que le respect des
r6glements constitue une telle condition. Cela n'est pas
pr6vu express6ment et je ne suis pas pr8t A adopter ce
raisonnement. J'h6site beaucoup A supposer l'existence
d'une telle condition lorsqu'elle n'est pas pr6vue parce
que l'annulation compl~te d'une d6cision de ce genre est
une affaire trks grave. Tout ce qui a t6 fait en vertu de
cette dernibre tombe. Mme si l'appelant en 6tait satis-
fait, elle peut 8tre attaqube par un tiers. La Cour
n'aurait pas le pouvoir discr6tionnaire de I'annuler ou
non. Elle ne peut que d6clarer nul ce qui, en droit, n'a
jamais 6t6 fait.

aux pp. 140 et 141:
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Such tribunals must always be subject to the supervi-
sory jurisdiction of the High Court. But it does not by
any means follow that a defect of natural justice suf-
ficiently grave to be a ground for quashing the resulting
decision inevitably leads, as in the present case, to a
declaration that the decision is void ab initio. It is
necessary always to bear in mind the distinction so
clearly drawn by Lord Sumner in Rex v. Nat Bell
Liquors Ltd. between a wrong exercise of jurisdiction
which a judge has and a usurpation of a jurisdiction
which he has not. If there is no jurisdiction, the decision
is a nullity, whether the court quashes or not. If there is
jurisdiction but there has been a miscarriage of natural
justice, the decision stands good until quashed. The
occurrence of a miscarriage does not require the court to
quash if it is satisfied that justice can be done in some
other way. (Underlining is mine.)

See also the reasons of the Judicial Committee
in Durayappah v. Fernando 15, and see Lord Den-
ning's dictum in Baldwin and Francis v. Patents
Tribunal16, at p. 448:
No tribunal, it is said, has any jurisdiction to be
influenced by extraneous considerations or to disregard
vital matters. This is good sense and enables the Court
of Queen's Bench to receive evidence to prove the error.
But an excess of jurisdiction in this sense is very differ-
ent from want of jurisdiction altogether which is, of
course, "determinable on the commencement, not at the
conclusion, of the inquiry" (see R. v. Bolton (1841), 1
Q.B. 66 at p. 74). Whereas an excess of jurisdiction is
determinable in the course of or at the end of the
inquiry. (Underlining is mine.)

(The Baldwin and Francis case was one where
certiorari was sought to quash a decision of the
Patents Appeal Tribunal on the ground of error on
the face of the record. There was no appeal from
the tribunal's decision. The majority of the House
of Lords held that there was no error on the face
of the record. Lord Denning found otherwise in
that it appeared that the tribunal had taken into
consideration an irrelevant factor and had disre-
garded a vital one. Such error was traditionnally
regarded as akin to a jurisdictional error. But Lord
Denning took the view that certiorari ought not to
issue because applicant had alternative remedies
such as the possibility to ask for a rehearing or to
sue for infringement.)

1s [1967] 2 A.C. 337.
16 [1959] 2 All E.R. 433.

[TRADUCTION] Ces tribunaux ont toujours t assu-
jettis au pouvoir de surveillance de la Haute Cour. Mais
il ne s'ensuit nullement que le d6faut de respecter la
justice naturelle suffisamment grave pour constituer un
motif d'annulation de la d6cision qui s'ensuit entraine
in6vitablement, comme en I'espbce, une d6claration por-
tant que la d6cision est nulle ab initio. II faut toujours
garder A l'esprit la distinction clairement 6tablie par lord
Sumner dans Rex v. Nat Bell Liquors Ltd. entre l'exer-
cice erron6 d'une comp6tence que le juge poss6de et
l'usurpation d'une comp6tence qu'il n'a pas. S'il n'est
pas comp6tent, la d6cision est nulle, que la cour l'annule
ou non. S'il est comp6tent mais qu'il y a eu d6ni de
justice naturelle, la d6cision est valide jusqu'A ce qu'elle
soit annul6e. Un d6ni de justice naturelle n'oblige pas la
cour A l'annuler si elle est convaincue que justice peut
8tre rendue d'une autre facon. (C'est moi qui souligne.)

Voir 6galement les motifs que le Comit6 judi-
ciaire a rendus dans Durayappah v. Fernando", et
le dictum de lord Denning dans Baldwin and
Francis v. Patents Tribunal"6 , A la p. 448:
[TRADUCTION] Aucun tribunal, dit-on, ne doit 8tre
influenc6 par des consid6rations 6trangbres ou n6gliger
des 616ments essentiels. Ceci a du bon sens et habilite la
Cour du Banc de la Reine A recevoir des preuves 6tablis-
sant I'erreur. Mais en ce sens, I'excs de comp6tence
diffbre beaucoup, somme toute, de l'absence de comp6-
tence qui, 6videmment, .peut 6tre 6tablie au d6but et
non A la fin de 1'enqu8te* (voir R. v. Bolton (1841), 1
Q.B. 66, A la p. 74). Alors qu'un exces de comp6tence
peut 6tre 6tabli au cours ou A la fin de l'enquate. (C'est
moi qui souligne.)

(Dans Baldwin and Francis, on cherchait A obtenir
un certiorari pour annuler une d6cision du Patents
Appeal Tribunal au motif qu'une erreur apparais-
sait A la lecture du dossier. La d6cision du tribunal
n'6tait pas sujette A appel. La majorit6 de la
Chambre des lords a statu6 que la lecture du
dossier ne r6v6lait ancune erreur. Lord Denning
6tait d'avis contraire, estimant que le tribunal
avait tenu compte d'un 616ment 6tranger et avait
n6glig6 un facteur essentiel. Une telle erreur est
traditionnellement assimilbe A une erreur d'ordre
juridictionnel. Mais lord Denning a exprim6 que le
certiorari ne devait pas 8tre 6mis parce que le
requbrant pouvait se pr6valoir d'autres recours,
comme demander une nouvelle audience ou insti-
tuer une poursuite en contrefaqon.)

' [19671 2 A.C. 337.
16 [1959) 2 All E.R. 433.
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In the case at bar, it cannot be doubted that the
committee of the council had jurisdiction to hear
and decide upon appellant's application or
memorial. There was no want of jurisdiction. In
the exercise of this jurisdiction, the committee of
the council erred in failing to observe the rules of
natural justice. While it can be said in a manner of
speaking that such an error is "akin" to a jurisdic-
tional error, it does not in my view entail the same
type of nullity as if there had been a lack of
jurisdiction in the committee. It simply renders the
decision of the committee voidable at the instance
of the aggrieved party and the decision remains
appealable until quashed by a superior court or set
aside by the senate.

To hold otherwise would produce undesirable
practical effects. For instance, an aggrieved stu-
dent who had less time than appellant and who
cared more about the expenditure could not appeal
directly to the senate; he would have to seek relief
from the courts, go back before the committee of
the council, and from there to the senate, if need
be. A purely conceptual view of absolute nullity
which would, in this type of case, cause such
inconvenient and impractical results cannot, in my
view, be theoretically sound.

Alternatively, I think that the above-quoted
motion passed by the council committee on Sep-
tember 27, 1976, to review the action taken by the
Faculty of Social Work in evaluating appellant's
academic performance can be said to be a "deci-
sion" within the meaning of s. 33(1) (e) of the Act.
It is a motion whereby the council committee
"decided upon, subject to an appeal to the senate,
an application or memorial by a student in connec-
tion with any faculty of the university" within the
meaning of s. 78(1) (c) of the Act. The council
committee in effect decided that appellant's
application or memorial was without merit and
implicitly dismissed it. Even though this decision
was arrived at in defiance of natural justice, it
nonetheless remained a "decision" disposing of
appellant's case and was "subject to an appeal to
the senate" pursuant to s. 78(1) (c).

Il ne fait aucun doute qu'en l'esp6ce le comit6
du conseil avait compftence pour entendre et tran-
cher la demande ou la requate de l'appelant. Il n'y
avait pas absence de comp6tence. En exergant
cette comp6tence, le comit6 du conseil a err6 en
n'observant pas les rbgles de justice naturelle. Bien
que d'un certain point de vue on puisse dire que
cette erreur est oassimilable A une erreur d'ordre
juridictionnel, il ne s'ensuit pas que la d6cision est
entach6e de la mime nullit6 que si le comit6
n'avait pas 6t6 comp6tent. La d6cision du comit6
est simplement annulable A la demande de la
partie 16sbe et peut 6tre port6e en appel jusqu'A ce
qu'elle soit annul6e par une cour superieure ou
infirm6e par le s6nat.

D6cider autrement entrainerait des effets prati-
ques peu d6sirables. Par exemple, I'6tudiant 16s6
qui disposerait de moins de temps que l'appelant et
qui se soucierait davantage des frais ne pourrait
interjeter appel directement au s6nat; il devrait
s'adresser aux cours pour obtenir un redressement,
revenir devant le comit6 du conseil et de IA, devant
le s6nat, si besoin est. Une conception purement
abstraite de la nullit6 absolue qui aurait, dans ce
genre de cause, des r6sultats aussi inopportuns et
peu pratiques ne peut, A mon avis, 8tre bien fond6e
en th6orie.

Subsidiairement, je suis d'avis que la proposition
pr6cit6e adopt6e le 27 septembre 1976 par le
comit6 du conseil charg6 d'examiner la fagon dont
la facult6 de Service social avait 6valub le dossier
universitaire de I'appelant peut 6tre consid6r6e
comme une ((d6cision)) au sens de l'al. 33(1)e) de la
Loi. Par cette proposition, le comit6 du conseil a
((tranch6, sous r6serve d'un droit d'appel au s6nat,
une demande ou une requate d'un 6tudiant concer-
nant une facult6 de l'universit6o, au sens de l'al.
78(1)c) de la Loi. Le comit6 du conseil a en fait
d6cid6 que la demande ou la requate de l'appelant
6tait sans fondement et I'a implicitement rejet6e.
M~me si cette d6cision a 6t6 prise au mbpris de la
justice naturelle, elle demeure n6anmoins une
ad6cision) qui tranche le cas de l'appelant asous
r6serve d'un droit d'appel au s6nate conform6ment
A l'al. 78(1)c).
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The Judicial Committee followed the same rea-
soning in White v. Kuzych, in construing the
by-laws of a trade union at p. 600:

The meaning of "decision" in byelaw 26 must be arrived
at by examining the byelaws as a whole. The scheme of
them manifestly is that members of the union design to
settle disputes between a member and the union in the
domestic forum to the exclusion of the law courts, at any
rate until the remedies provided by the constitution and
byelaws, including the opportunity for appeal to the
federation, are fully exhausted. If the question has been
asked of the respondent, or of any of his fellow-mem-
bers, "What was the decision of the "general commit-
tee?" it cannot be doubted that the answer would have
been, not that no decision had been given, but that the
decision was to condemn and expel the respondent. And
this would be so, not only because it is the natural reply
for members of the union to give in the circumstances,
but because it would be the right answer. "Decision" in
the byelaw means "conclusion". The refinement which
lawyers may appreciate between a tribunal's "decision"
and a conclusion pronounced by a tribunal which,
though within the tribunal's jurisdiction, may be treated,
because of the improper way in which it was reached, as
no decision at all and therefore incapable of being
subject to appeal, cannot be attributed to the draftsman
of these byelaws or to the trade-unionists who adopted
them as their domestic code.

While in the case at bar we are dealing with a
statute and not with the by-laws of a trade union,
yet the statute is in a sense the domestic code of
the University of Regina and is meant to be
applied by laymen rather than by lawyers. It ought
not to be construed in any narrow technical way
and I am of the view that it bears a construction
similar to that of the by-laws in White v. Kuzych.

Furthermore, and even if it can be said that the
decision of the council committee was a nullity, I
believe it was still appealable to the senate com-
mittee for the simple reason that the senate com-
mittee was given by statute the power to hear and
decide upon appeals from the decisions of the
council, whether or not such decisions were null. In
Provincial Secretary of Prince Edward Island v.
Egan 17, a county court judge had reversed in
appeal the decision of the Provincial Secretary to

17 (1941] S.C.R. 396.

Le Comit6 judiciaire a adopt6 le m~me raison-
nement dans White v. Kuzych en interpr6tant les
r6glements d'un syndicat (A la p. 600):

[TRADUCTION] Pour d6terminer le sens du terme ad6ci-
sion)) utilis6 au r6glement 26, il faut examiner les rbgle-
ments dans leur ensemble. Le sch6ma de ces r6glements
est le suivant: les membres du syndicat se proposent de
r6gler eux-m8mes les diff6rends qui surgissent entre un
membre et le syndicat, sans recourir aux tribunaux,
jusqu'A ce que les recours pr6vus par la constitution et
les r6glements, y compris l'appel A la f6d6ration, soient
complktement 6puis6s. Si on avait demand6 A l'intim6 ou
A un de ses coll&gues syndiqu6s equelle 6tait la d6cision
du ((comite g6n6rals?>, la r6ponse aurait 6t6, sans aucun
doute, non qu'aucune d6cision n'avait 6t6 rendue, mais
qu'il avait 6 d6cid6 de condamner et d'expulser l'in-
tim6. Il en serait ainsi non seulement parce que les
membres du syndicat donneraient naturellement cette
reponse dans les circonstances, mais parce que ce serait
la bonne r6ponse. Au sens du r6glement, ed6cisions
signifie o(conclusion)). On ne peut imputer au r6dacteur
de ces rbglements ou aux syndiqubs qui en ont fait leur
code interne la subtile diff6rence que les avocats peuvent
faire entre la ad6cisions d'un tribunal et la conclusion
tir6e par un tribunal qui, bien que relevant de sa comp6-
tence, peut 8tre consid6rbe, compte tenu de la fagon dont
on y est parvenu, comme n'6tant pas une d6cision et
donc comme ne pouvant pas etre port6e en appel.

Bien qu'en l'esp6ce nous ayons A examiner une
loi et non les rbglements d'un syndicat, cette loi
est, dans un sens, le code interne de l'universit6 de
Regina et elle est cens6e 8tre appliqu6e par des
profanes plut6t que par des avocats. Elle ne doit
pas 8tre interpr6t6e de faqon restreinte et forma-
liste et je suis d'avis qu'elle appelle une interpr6ta-
tion semblable A celle des r6glements en cause
dans White v. Kuzych.

En outre, et meme si on peut dire que la d6cision
du comit6 du conseil 6tait nulle, je crois qu'elle
pouvait 8tre port6e en appel devant le comit6 du
s6nat pour la simple raison que la loi conf6rait au
comit6 du s6nat le pouvoir d'entendre et de tran-
cher les appels des d6cisions du conseil, que ces
d6cisions soient nulles ou non. Dans Secritaire de
la province de Vile-du-Prince-tdouard c. Egan 17,

un juge d'une cour de comt6 avait infirm6 en appel
la d6cision du Secr6taire de la province de refuser

17 [1941] R.C.S. 396.
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refuse a licence to Egan. There was no right of
appeal to the county court judge but his decision
was appealable to the Supreme Court of Prince
Edward Island and it was held that the latter court
should have allowed the appeal and set aside the
decision of the county court judge. Sir Lyman
Duff C.J. wrote at p. 399:

The fact that the Country Judge has acted without
jurisdiction does not, in my opinion, affect this right of
appeal. Once the conclusion is reached that the section
intends to give an appeal to the Supreme Court, even
where the County Court Judge is exercising a special
jurisdiction and not as the County Court, I can see no
reason for limiting the scope of the appeal in such a way
as to exclude questions of jurisdiction. As the Attorney-
General observed in the course of his argument, lawyers
are more familiar with the practice of dealing with
questions of jurisdiction raised by proceedings by way of
certiorari and prohibition. A tribunal exercising a lim-
ited statutory jurisdiction has no authority to give a
binding decision upon its own jurisdiction and where it
wrongfully assumes jurisdiction it follows, as a general
rule, that, since what he has done is null, there is
nothing to appeal from. But here we have a statute and
this is only pertinent on the point of the meaning and
effect of the statute.

It has always seemed to me that the proceeding by
way of appeal would be the most convenient way of
questioning the judgment of any judicial tribunal whose
judgment is alleged to be wrong, whether in point of
wrongful assumption of jurisdiction, or otherwise. There
is no appeal, of course, except by statute and, I repeat,
the question arising upon this point is entirely a question
of the scope and effect of this statute.

V-Whether appellant's right of appeal to the
senate committee was an adequate alternative
remedy-The balance of convenience

On this point, the learned trial judge said:

I have no way of knowing whether or not the failure
to render natural justice could be cured on the appeal as
indicated by Spence J. in King v. University of Sas-
katchewan, 68 W.W.R. p. 745. I feel I should not
speculate on that possibility. There is nothing in the
appeal procedure in the instant matter whereby the
Senate is required "to hear".

In my respectful opinion, this statement contains
two errors.

un permis A Egan. Aucun droit d'appel A un juge
de la cour de comt6 n'6tait pr6vu mais sa d6cision
pouvait 8tre port6e en appel devant la Cour
supreme de l'lle-du-Prince-Edouard; on a jug6 que
cette dernidre aurait dii accueillir l'appel et infir-
mer la d6cision du juge de la cour de comt6. Le
juge en chef sir Lyman Duff a 6crit (A la p. 399):

[TRADUCTION] Le fait que le juge de comt6 ait agi
sans avoir competence n'affecte pas, A mon avis, le droit
d'appel. Si l'on admet que l'article entend conf6rer un
droit d'appel A la Cour supreme, meme dans le cas oa le
juge de comt6 exerce une juridiction sp6ciale et, n'agit
pas en tant que cour de comt6, il n'y a aucune raison
pour limiter la port6e de ce droit d'appel de manibre A
en exclure les questions de competence. Comme le fai-
sait remarquer le procureur g6neral dans sa plaidoirie,
les avocats ont surtout l'habitude de soulever ces ques-
tions de comp6tence A l'occasion des demandes de brefs
de certiorari et de prohibition. Un tribunal exergant une
competence limitbe en vertu d'une loi ne peut rendre de
decision obligatoire au sujet de sa propre juridiction;
dans le cas oi il s'attribue A tort competence, ses
decisions sont nulles et ne peuvent donc en principe faire
l'objet d'un appel. Or, en l'esp~ce nous avons une loi, et
ces consid6rations n'ont de valeur que du point de vue de
la signification et de la port6e de la loi.

Il m'a toujours sembl6 que la proc6dure d'appel serait
le meilleur moyen de contester le jugement d'un tribunal
judiciaire que l'on estime mal fond6, soit parce que le
tribunal s'est A tort declare comp6tent, soit pour un
autre motif. Bien stir, seule la loi peut confirer un droit
d'appel, et, je le r6pbte, la question se limite donc A la
port6e et A l'effet de cette loi.

V-Le droit d'appel de l'appelant au comit6 du
s6nat 6tait-il un recours appropri?-R6gle du
plus grand pr6judice

A ce sujet, le savant juge de premiere instance a
dit:

[TRADUCTION] Je ne peux savoir si le d6faut de
respecter la justice naturelle peut 8tre corrigE en appel,
comme l'indique le juge Spence dans King v. University
of Saskatchewan, 68 W.W.R. p. 745. Je pense que je ne
dois pas sp6culer sur cette possibilit6. Rien dans la
procedure d'appel n'oblige en l'esp6ce le s6nat A
sentendrev.

Avec 6gards, cette d6claration contient deux
erreurs.
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First, it is clear that the senate was required to
hear appellant, as was the council, since the same
wording, "to hear and decide" is found both in s.
33(1)(e) and in s. 78(1)(c); having rightly decided
upon the basis of that wording, that the council
was required to hear appellant, the learned trial
judge could not, without contradicting and misdi-
recting himself, hold that there was nothing in the
appeal procedure whereby the senate was required
to hear appellant. As was indicated by the Court
of Appeal:
Counsel for the University points out that the senate
committee would, on an appeal in the instant matter,
deal with precisely the same problem as that which was
before the committee and also raised here in that it
would have to interpret the words "to hear and decide
upon". (Underlining is mine.)

Second, in declining to evaluate, difficult as it
may have been, whether or not the failure to
render natural justice could be cured in the appeal,
the learned trial judge refused to take into con-
sideration a major element for the determination
of the case, thereby failing to exercise his discre-
tion on relevant grounds and giving no choice to
the Court of Appeal but to intervene.

In order to evaluate whether appellant's right of
appeal to the senate committee constituted an
adequate alternative remedy and even a better
remedy than a recourse to the courts by way of
prerogative writs, several factors should have been
taken into consideration among which the proce-
dure on the appeal, the composition of the senate
committee, its powers and the manner in which
they were probably to be exercised by a body
which was not a professional court of appeal and
was not bound to act exactly as one nor likely to do
so. Other relevant factors include the burden of a
previous finding, expeditiousness and costs.

It does not appear that at the relevant time
there was any by-law in force relating to the
procedure before the senate appeals committee.
Section 95 of the Act provides that the by-laws of
the senate as it was constituted pursuant to The
University Act, 1968, (relating to the University of
Saskatchewan) shall continue to apply to the
senate until they are altered by the senate, but we
were not referred to any such by-laws and we must

Premibrement, il est clair que le s6nat 6tait tenu
d'entendre l'appelant, tout comme le conseil, puis-
qu'on trouve la meme expression ad'entendre et de
tranchers aux al. 33(1)e) et 78(1)c); s'6tant cor-
rectement prononc6 sur ce libell6, soit que le con-
seil 6tait tenu d'entendre l'appelant, le savant juge
de premiere instance ne pouvait, sans se contredire
et faire une erreur, juger que rien dans la proc&
dure d'appel n'obligeait le senat A entendre l'appe-
lant. Comme l'a indiqu6 la Cour d'appel:

[TRADUCTION] L'avocat de l'universit6 fait remarquer
que le comit6 du s6nat, en appel de la pr6sente affaire,
examinerait exactement le m~me probl6me que celui qui
6tait soumis au comit6 et 6galement A cette cour, en ce
sens qu'il aurait A interpr6ter l'expression ad'entendre et
de tranchers. (C'est moi qui souligne.)

Deuxibmement, en refusant d'6valuer, malgr6 la
difficult6, si le d6faut de respecter la justice natu-
relle pouvait 6tre corrig6 en appel, le savant juge
de premiere instance a refus6 de tenir compte d'un
616ment pr6pond6rant en l'esp6ce; de ce fait, il
n'exergait pas son pouvoir discr6tionnaire pour des
motifs pertinents et ne laissait A la Cour d'appel
d'autre choix que d'intervenir.

Pour 6valuer si le droit d'appel de l'appelant au
comit6 du s6nat constituait un autre recours appro-
pri6 et meme un meilleur recours que de s'adresser
aux cours par voie de brefs de prerogative, il aurait
fallu tenir compte de plusieurs facteurs dont la
proc6dure d'appel, la composition du comit6 du
s6nat, ses pouvoirs et la fagon dont ils seraient
probablement exerc6s par un organisme qui ne
constitue pas une v6ritable cour d'appel et qui n'est
pas tenu d'agir comme s'il en 6tait une, ni n'est
susceptible de le faire. D'autres facteurs compren-
nent le fardeau d'une conclusion ant6rieure, la
c6l6rit6 et les frais.

Il ne semble pas qu'un r6glement ait 6t6 en
vigueur A l'6poque pertinente relativement A la
proc6dure A suivre devant le comit6 d'appel du
s6nat. L'article 95 de la Loi pr6voit que les r6gle-
ments du s6nat tel que constitu6 conform6ment A
The University Act, 1968, (qui concernait l'univer-
sit6 de la Saskatchewan) devaient continuer A
s'appliquer au s6nat jusqu'A ce que ce dernier les
modifie, mais on ne nous a soumis aucun r6gle-
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assume that there were none relating to the appeal
procedure.

By-laws relating to this subject were approved
by the senate on February 25, 1978, after leave to
appeal to this Court was granted. Counsel for the
university was permitted to file them by leave of
this Court. They provide for a committee member-
ship of seven voting members, the chancellor, the
vice-chancellor, three lay members and two stu-
dent members of the senate. The grievor is to
receive notice of the hearing. Subsections 4.2.6 and
4.2.7 read as follows:

6. The grievor and the University may be represented by
counsel at these hearings and evidence may be pre-
sented by either the grievor or the University through
such documents or witnesses as the parties may call
for this purpose.

7. The grievor shall have the responsibility of presenting
the initial case in support of the grievance set forth in
his/her request for the hearing.

In my view, appellant was not entitled to assume
that, because of the lack of such by-laws at the
relevant time, the senate committee would have
denied him a hearing within the meaning of s.
33(l)(e) of the Act. Nor should he have assumed
that, since of the governing bodies of the university
had erroneously failed to comply with the princi-
ples of natural justice, another governing body of
superior jurisdiction would do the same. He should
on the contrary have assumed that the body of
superior jurisdiction would give him justice, as was
held by the Judicial Committee in White v.
Kuzych at p. 601:

Their Lordships are therefore constrained to hold that
the conclusion reached by the general committee was
subject to appeal. And they must respectfully repudiate
both the correctness and the relevance of the view that it
would have been useless for the respondent to appeal
because the federation would be sure to decide against
him. They see no reason why the federation, if called on
to deal with the appeal, should be assumed to be inca-
pable of giving its honest attention to a complaint of
unfairness or of undue severity, and of endeavouring to
arrive at the right final decision.

Section 33(l)(e) of the Act does not spell out
the detailed powers of the senate appeals commit-
tee but there is no reason to doubt that such

ment de ce genre et nous devons tenir pour acquis
qu'il n'en existait aucun relativement A la proc6-
dure d'appel.

Le s6nat a adopt6 un raglement le 25 f6vrier
1978, soit aprbs que l'autorisation d'interjeter
appel A cette Cour eut 6t6 accord6e. Cette Cour en
a autoris6 la production par l'avocat de l'univer-
sit6. II pr6voit la formation d'un comit6 du s6nat
compos6 de sept membres ayant voix d61ib6rative,
le chancelier, le vice-chancelier, trois membres du
public et deux 6tudiants. Le plaignant doit recevoir
un avis d'audience. Voici le texte des al. 4.2.6 et
4.2.7:

[TRADUCTION] 6. Le plaignant et l'universit6 peuvent
8tre reprbsent6s par avocat au cours de ces audiences;
ils peuvent faire la preuve de leur pr6tention en
produisant les documents ou en citant les t6moins de
leur choix.

7. Le plaignant doit soumettre le fait A l'origine de la
plainte expos6e dans sa demande d'audience.

A mon avis, I'appelant ne pouvait pr6sumer
qu'en l'absence de r~glement semblable A l'6poque
pertinente, le comit6 du s6nat lui aurait refus6 une
audience au sens de l'al. 33(1)e) de la Loi. Ni que,
du fait qu'un des organes directeurs de l'Universit6
avait omis de respecter les principes de justice
naturelle, un autre organe de comp6tence sup6-
rieure ferait de m8me. Au contraire, il aurait dfi
supposer que l'organe de comp6tence sup6rieure
lui donnerait justice, comme l'a conclu le Comit6
judiciaire dans White v. Kuzych (A la p. 601):

[TRADUCTION] Leurs Seigneuries sont donc contrain-
tes de conclure que la d6cision du comit6 g6n6ral 6tait
susceptible d'appel. Avec 6gards, elles ne peuvent recon-
naltre la justesse et la pertinence de l'opinion voulant
qu'il aurait 6t6 inutile pour l'intim6 d'interjeter appel
parce que la f6d6ration ne lui aurait certainement pas
donn6 gain de cause. Elles ne voient pas pourquoi il
faudrait pr6sumer que la f6d6ration, appel6e A disposer
de l'appel, ne pourrait examiner honnatement une
plainte d'injustice ou de rigueur excessive et chercher A
rendre la bonne d6cision finale.

L'alin6a 33(1)e) de la Loi n'6numere pas les
pouvoirs du comit6 d'appel du s6nat mais on ne
peut douter qu'ils comprennent les pouvoirs habi-
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powers comprise the ordinary powers of an appel-
late jurisdiction including, if the appeal be
allowed, the power to set aside the decision of the
council committee and render on the merits the
decision that the council committee should have
rendered or send it back before the council com-
mittee for a proper hearing. There is thus no
jurisdictional lacuna in the senate committee
which could have prevented it from giving full
justice to appellant.

On the other hand, in the context of a statute
providing for the constitution of a body such as a
university, there is every reason to construe the
word "appeal" in the most flexible manner with
respect to the mode of appeal, and as capable of
meaning "review", "retrial" or "new trial". One
should also expect that, in this context, an appeal
is more likely to take a form resembling that of a
trial de novo than that of a "pure" appeal. There
are three main reasons for this. First, nothing in
the Act nor in the new by-laws indicates that the
council committee's record shall be transferred to
the senate committee on an appeal from a council
committee decision. Second, university bodies like
the Faculty of Social Studies and the council are
not courts of records. Such records as they keep
are not kept for the sole purpose of facilitating
quasi-judicial proceedings, appeals or review. They
ordinarily consist of terse minutes, bare resolutions
and concise documents. Given these circum-
stances, the senate committee should in practice
have to try a case anew in a great number of
situations. Subsection 4.2.6 of the new senate
by-laws, quoted above, illustrates this point: it does
not merely empower the senate committee to hear
additional or new evidence as pure appellate juris-
dictions sometimes do; it is broad enough to enable
the senate committee to try the case afresh. The
third reason why an "appeal" within a university
should not be given a restricted or technical mean-
ing flows from the fact that the members of a
university appeal committee are not usually
trained in the law. Even in cases where they would
not be called upon to hear any evidence, they
would be almost irresistibly inclined to "re-try"
the case, apart from any finding in the impeached
decision. This inclination is so strong that profes-
sional appellate courts sometimes find it difficult

tuels d'une instance d'appel, y compris, si l'appel
est accueilli, le pouvoir d'infirmer la d6cision du
comit6 du conseil et de rendre, sur le fond m8me,
la d6cision que le comit6 du conseil aurait dfi
rendre, ou de retourner le dossier au comit6 du
conseil pour qu'il tienne une audience conforme.
Le comit6 du s6nat avait donc toute la comp6tence
n6cessaire pour donner justice A l'appelant sans
reserve.

D'autre part, face A une loi cr6ant un corps
comme une universit6, il y a tout lieu de faire
preuve de souplesse dans l'interpr6tation du mot
((appel) quant au mode d'appel, et de lui donner un
sens qui comprend la a(r6visions ou le (nouveau
proces)). II faut 6galement s'attendre A ce qu'un
appel, dans ce contexte, ressemble davantage A un
proc6s de novo qu'A un appel apur et simple) et ce,
pour trois raisons. Premibrement, rien dans la Loi
ou les nouveaux r6glements n'indique que le
comit6 du conseil est tenu de transmettre son
dossier au comit6 du s6nat lorsqu'une de ses d6ci-
sions est port6e en appel. Deuxibmement, les orga-
nes de l'universit6, comme la facult6 de Service
social et le conseil, ne sont pas des cours d'archi-
ves. Les dossiers ne sont pas conserv6s A la seule
fin de faciliter les proc6dures quasi-judiciaires, les
appels ou les demandes de rEvision. Il s'agit habi-
tuellement de comptes rendus concis, de r6solu-
tions succinctes et de documents sommaires. Dans
ces circonstances, le comit6 du s6nat doit, en prati-
que, refaire le procks dans nombre de cas. L'alin6a
4.2.6 des nouveaux r6glements du s6nat, pr6cit6, le
d6montre: il ne permet pas simplement au comit6
du s6nat d'entendre une preuve suppl6mentaire ou
nouvelle comme le fait parfois une instance d'ap-
pel. Son libell6 est assez large pour permettre au
comit6 du s6nat de faire un nouveau proces. La
troisibme raison qui milite contre une interpr6ta-
tion restreinte ou formaliste d'un uappelD A l'int6-
rieur d'une universit6 d6coule du fait que les mem-
bres du comit6 d'appel d'une universit6 ne sont
habituellement pas rompus au droit. Mme dans le
cas oa ils ne seraient pas appel6s A entendre une
preuve, ils seront irr6sistiblement port6s A ((refaire
le procks>, ind6pendamment de toute conclusion de
la d6cision attaqube. Cette propension est si forte
que parfois les v6ritables cours d'appel y r6sistent
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to resist. It would be more realistic to expect that a
body of laymen would abide by technically less
strict standards than a professional court of
appeal.

In the case at bar, in so far as an appeal to the
senate committee would have taken the form of a
trial de novo, appellant would not have been con-
fronted with the adverse finding of the council
committee. But even if this appeal to the senate
committee had not taken the form of a pure trial
de novo, appellant would still not have been con-
fronted with such an adverse finding, since the
senate committee would have been bound, as a
matter of law, to set aside the decision of the
council committee which was vitiated by the fail-
ure to hear appellant. Again it should not be
presumed that the senate committee would have
erred in law and decided that appellant was not
entitled to be heard by the council committee. It
must be assumed that the senate committee would
have reached the correct decision and, if it did not,
a superior court could quash its decision.

In the result, appellant's position before the
senate committee, unencumbered by any valid
finding of the council committee, would have been
similar to his initial position before the council
committee. The only finding against him, if it can
be called a finding, would have been that of the
Faculty of Social Work. But this finding was
already before the council committee. Appellant
being the grievor, would have had the burden of
establishing that his examination papers had been
improperly marked; again this burden would have
been upon him before the council committee.

As to the contention that difference in member-
ship between the senate committee and the council
committee should result in a difference in
approach to the issue, it does not in my view carry
great weight. Appellant could not expect the mem-
bers of either committee themselves to read and
re-mark his examination papers. This could not be
part of their function and they would be unable to
do so, the members of the council committee
because they would in the main be academics of
different disciplines, and the members of the
senate committee, because they would be students
and lay members. Assuming also that academic

difficilement. Il serait plus r6aliste de croire qu'un
groupe de profanes va s'en tenir A des proc6dures
moins strictes qu'une v6ritable cour d'appel.

En l'esp6ce, dans la mesure ofi un appel au
comit6 du s6nat aurait constitu6 un procks de novo,
I'appelant n'aurait pas 6t6 confront6 A la d6cision
d6favorable du comit6 du conseil. M8me en cas
contraire, I'appelant n'aurait pas 6t6 confront6 A
cette d6cision d6favorable, puisque le comit6 du
s6nat aurait 6t6 tenu, en droit, d'infirmer la d6ci-
sion du comit6 du conseil qui 6tait entach6e de
nullit6 par suite du d6faut d'entendre l'appelant.
Encore une fois, on ne doit pas pr6sumer que le
comit6 du s6nat aurait err6 en droit et d6cid6 que
l'appelant n'avait pas le droit d'8tre entendu par le
comit6 du conseil. II faut supposer que le comit6
du s6nat aurait pris la bonne d6cision; en cas
contraire, une cour sup6rieure pouvait annuler sa
d6cision.

En consequence, la situation de l'appelant
devant le comit6 du s6nat, affranchie de toute
conclusion valide du comit6 du conseil, aurait 6t6
la mime que devant le comit6 du conseil. La seule
conclusion d6favorable, si on peut parler de con-
clusion, aurait 6t6 celle de la facult6 de Service
social. Mais elle avait d6jA 6t6 soumise au comit6
du conseil. L'appelant, 6tant celui qui s'estimait
16s6, aurait eu le fardeau d'6tablir que la correc-
tion de ses examens 6tait erron6e; il aurait 6gale-
ment eu ce fardeau devant le comit6 du conseil.

On a pr6tendu que, compte tenu de leur compo-
sition diffbrente, le comit6 du s6nat et le comit6 du
conseil aborderaient diff6remment le probl6me; A
mon avis, cet argument a peu de poids. L'appelant
ne peut s'attendre A ce que les membres de ces
comit6s lisent et notent A nouveau ses copies d'exa-
men. Ceci ne peut faire partie de leurs fonctions et
ils seraient incapables de le faire: le comit6 du
conseil parce qu'il est compos6 d'universitaires de
disciplines diff6rentes et le comit6 du s6nat parce
qu'il compte des 6tudiants et des profanes. Dans
l'hypothbse ofi il aurait 6t6 utile ou n6cessaire
d'obtenir des renseignements techniques, le comit6
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expertise was useful or necessary to decide the
case, there would have been no lack of such exper-
tise in a university and it would have been equally
available to the senate committee and to the coun-
cil committee, in the form of expert testimony.
Furthermore, the legislature in its wisdom has
decided that the lay body of the senate committee
should occupy a position superior to that of the
academic or expert body of the council committee.
I fail to see how appellant could complain that his
case be decided by the body whom the legislature
has placed in the superior position.

For the same reasons, I do not see much sub-
stance in the assertion that appellant was in effect
deprived of his right of appeal to the council
committee. This may be so, but it is of little
importance where the superior appellate jurisdic-
tion is equipped with the means to remedy all
injustices.

I have reached the conclusion that appellant's
right of appeal to the senate committee provided
him with an adequate alternative remedy. In addi-
tion, this remedy was in my opinion a more con-
venient remedy for appellant as well as for the
university in terms of costs and expeditiousness.

If appellant had followed throughout the wise
counsel given to him at the beginning by his
advocate Ms. Lemire to settle his difficulties with
the mechanisms which existed within before going
to an outside body, he would have saved a great
deal of time and money. But he has from the start
shown a preference for external forums beginning
with the Ombudsman and hindering the initial
review of his academic situation. He has now gone
before three Courts. Three years after the event,
the merits of his case remain undetermined from
an academic point of view. Furthermore, and as
was conceded by his counsel, there remains some
uncertainty as to the modalities of a hearing before
the council committee, more particularly with
respect to his right to counsel. His counsel did not
foreclose the right to challenge any decision of the
council committee on this point. It is therefore
possible that if appellant were successful in this
Court and the council committee refused him per-
mission to be represented by counsel, appellant
would, instead of going before the senate commit-

du conseil et le comit6 du s6nat auraient pu facile-
ment obtenir ces renseignements A l'intbrieur de
l'universit6 en faisant t6moigner des experts. En
outre, dans sa sagesse, la 16gislature a d6cid6 que
le comit6 du s6nat, compos6 de profanes, primerait
sur le comit6 du conseil compos6 d'universitaires
ou d'experts. Je ne vois pas comment I'appelant
peut se plaindre du fait que son cas soit tranch6
par l'organe qui occupe, selon les d6sirs de la
16gislature, la position pr6pond6rante.

Pour les memes raisons, j'accorde peu de valeur
A l'affirmation que l'appelant a en fait 6t6 priv6 de
son droit d'appel au comit6 du conseil. Cela est
possible mais rev8t peu d'importance quand une
instance superieure d'appel peut redresser toutes
les injustices.

J'estime que le droit d'appel de l'appelant au
comit6 du s6nat lui assurait un recours appropri6.
En outre, ce recours convenait davantage A l'appe-
lant et A l'universit6, eu 6gard au cofit et A la
c6l6rit6.

Si l'appelant avait toujours suivi le judicieux
conseil que lui a donn6 d6s le d6but son avocat Mme
Lemire, soit de recourir, pour r6gler ses probl6mes,
d'abord aux m6canismes internes avant de s'adres-
ser A un organe externe, il aurait 6pargn6 beau-
coup de temps et d'argent. Dbs le d6but, il a
manifest6 une pr6f6rence pour les tribunes exter-
nes en s'adressant d'abord A l'Ombudsman et en
retardant l'examen initial de son dossier universi-
taire. A l'heure actuelle, il s'est adress6 A trois
cours. Aprbs trois ans, sa situation, sur le plan
universitaire, n'est toujours pas 6claircie. En outre,
et son avocat l'a admis, toute 6quivoque n'est pas
dissip6e en ce qui concerne les modalit6s d'une
audience devant le comit6 du conseil, et plus parti-
culibrement au sujet de son droit A un avocat. Son
avocat n'a pas exclu la possibilit6 de contester
toute d6cision du comit6 du conseil portant sur ce
point. Donc, si cette Cour donne gain de cause A
l'appelant et si le comit6 du conseil ne l'autorise
pas A etre repr6sent6 par avocat, il est possible que
l'appelant, au lieu de s'adresser au comit6 du
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tee, again apply for certiorari and mandamus with
consequential appeal and that a few more years
and considerably more money would be lost before
a final determination of his case could even be
considered. If this is the law, then the law has
reached a dangerous stage of complication for all
of appellant's difficulties could have been resolved
fairly, within a reasonable time and at little cost to
himself and to the university had he simply wanted
to use all the remedies put at his disposal by the
Act.

The courts should not use their discretion to
promote delay and expenditure unless there is no
other way to protect a right. I believe the correct
view was expressed by O'Halloran J. in The King
ex rel. Lee v. Workmen's Compensation Board"1,
at pp. 677-678 dealing wih mandamus but equally
applicable to certiorari:

Once it appears a public body has neglected or
refused to perform a statutory duty to a person entitled
to call for its exercise, then mandamus issues ex debito
justitiae, if there is no other convenient remedy ... If
however, there is a convenient alternative remedy, the
granting of mandamus is discretionary, but to be gov-
erned by considerations which tend to the speedy and
inexpensive as well as efficacious administration of jus-
tice ... (Underlining is mine.)

This passage was quoted with approval by the
British Columbia Court of Appeal in Regina v.
Spalding'9, at p. 382, in which it was held that the
failure to respect the principle of natural justice in
first instance could not be cured by the exercise of
a right of appeal where the latter, apart from
risking of being futile, could not be exercised
except at considerable expense and inconvenience.
It is not the case here. (O'Halloran J. also said in
Lee that mandamus ws not to be regarded as a
secondary or unusual remedy but as a speedy,
inexpensive and efficacious remedy; times have
changed and certainly in this case, an appeal to the
senate committee would be speedier than man-
damus and certiorari, less expensive and as
efficacious.)

18 [1942] 2 D.L.R. 665.
19 [1955] 5 D.L.R. 374.

s6nat, demande encore une fois l'6mission de brefs
de certiorari et de mandamus suivis d'appels sub-
s6quents, perdant encore quelques annbes et
engloutissant ainsi beaucoup d'argent avant qu'une
d6cision finale soit enfin rendue. Si le droit permet
une telle situation, il a atteint un degr6 dangereux
de complexit6 car toutes les difficult6s de l'appe-
lant auraient pu 8tre aplanies dans un dblai raison-
nable et A peu de frais pour lui-m~me et l'univer-
sit6, s'il avait simplement voulu se pr6valoir de
tous les recours que la Loi met A sa disposition.

Les cours ne doivent pas se servir de leur pou-
voir discr6tionnaire pour favoriser les retards et les
d6penses A moins qu'elles ne puissent faire autre-
ment pour protbger un droit. Le juge O'Halloran
dans The King ex rel. Lee v. Workmen's Compen-
sation Board'", aux pp. 677 et 678, a donn6 un
avis juste sur la question; il vise le mandamus mais
s'applique 6galement au certiorari:

[TRADUCTION] Dbs qu'il apparalt qu'un organisme
public a omis ou refus6 d'exercer une obligation statu-
taire A laquelle a droit une personne, le mandamus est
alors 6mis ex debito justitiae, s'il n'y a aucun autre
recours approprie. . . . Si au contraire il existe un autre
recours approprie, I'6mission du mandamus est discr6-
tionnaire, mais est r6gie par des motifs qui contribuent A
une administration de la justice rapide, peu coiteuse et
efficace ... (C'est moi qui souligne.)

La Cour d'appel de la Colombie-Britannique a cit6
et approuv6 cet extrait dans Regina v. Spalding19,
A la p. 382 oil on a jug6 que le d6faut de respecter
les principes de justice naturelle en premiere ins-
tance ne pouvait 6tre corrig6 par l'exercice d'un
droit d'appel lorsque ce dernier, ind6pendamment
du fait qu'il puisse 8tre futile, ne peut 8tre exerc6
sans entrainer des frais et des inconv6nients consi-
dbrables. Ce n'est pas le cas en l'espice. (Le juge
O'Halloran a 6galement dit dans l'arrat Lee que le
mandamus ne devait pas 8tre consid6r6 comme un
recours secondaire ou inhabituel mais comme un
recours exp6ditif, peu cofiteux et efficace; les
temps ont chang6 et, en l'esp6ce, un appel devant
le comit6 du s6nat aurait certainement 6t6 plus
exp6ditif que le mandamus et le certiorari, moins
cofiteux et aussi efficace.)

18 [1942] 2 D.L.R. 665.
19 [1955] 5 D.L.R. 374.
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One last point should be mentioned in relation
to appellant's right to alternative remedies, namely
appellant's right to a rehearing before the council
committee. It will be recalled that appellant's
counsel had unsuccessfully asked for a rehearing,
and this is a factor which must be weighed to-
gether with all the others. Thus, in Glynn v. Keele
University, Pennycuick V.C. said at p. 495, that
the result might have been different had the appli-
cant applied for a fresh hearing to the appeal
council. Lord Denning was of the same view in the
Baldwin and Francis case. But in both cases, the
applicant had already reached the ultimate appel-
late level and had nowhere else to go, whereas in
this case, the senate committee exercised the ulti-
mate appeal jurisdiction and the mode of redress
prescribed by the Act is not a rehearing by the
council committee but an appeal to the senate
committee. It is also arguable that fresh consider-
ation of the issues involved by another body of
superior jurisdiction may be preferable to a
rehearing by the tribunal which had previously
ruled against appellant. Accordingly, the council
committee's refusal to grant a rehearing to appel-
lant is not a sufficient reason, in my view, for
issuing certiorari and mandamus.

VI-Statutory force of the rule audi alteram

partem

Appellant's counsel has laid considerable stress
on the fact that the duty of the council committee
to hear appellant was imposed by statute; the
submission was that in such a case, the courts
should not decline to enforce the statute but ought
to exercise their discretion, if any, so as to uphold
it. Smith v. The Queen20 was relied upon.

I do not agree with this submission. The statute
must be read as a whole and effect must be given
to its provisions in accordance with its general
scheme.

The Act incorporates a university and does not
alter the traditional nature of such an institution
as a community of scholars and students enjoying
substantial internal autonomy. While a university
incorporated by statute and subsidized by public
funds may in a sense be regarded as a public

20 [1959] S.C.R. 638.

Un autre point doit 8tre mentionn6 au sujet du
droit de l'appelant de se pr6valoir d'autres recours,
notamment son droit d'8tre entendu A nouveau par
le comit6 du conseil. On se rappellera que I'avocat
de l'appelant avait demand6 sans succ~s une nou-
velle audience, et ce facteur doit 8tre 6valub
comme tous les autres. Dans Glynn v. Keele Uni-
versity, le V.C. Pennycuick a dit (A la p. 495) que
la situation aurait pu 6tre diffbrente si le requ6rant
avait demand6 une nouvelle audience au conseil
d'appel. Lord Denning a exprim6 le mime avis
dans Baldwin and Francis. Mais dans les deux cas,
le requbrant 6tait d6jA parvenu au dernier palier
d'appel et ne pouvait s'adresser A personne d'autre,
alors qu'en l'esp6ce le comit6 du s6nat exergait la
competence de dernibre instance et que le recours
pr6vu par la Loi n'6tait pas une nouvelle audience
par le comit6 du conseil mais un appel au comit6
du s6nat. On peut soutenir 6galement qu'un nouvel
examen des questions soulev6es par un organe
d'instance superieure peut 8tre pr6f6rable A une
nouvelle audience devant le tribunal qui avait dejA
rendu une d6cision d6favorable A l'appelant. En
cons6quence, le refus du comit6 du conseil d'enten-
dre A nouveau l'appelant ne suffit pas, A mon avis,
pour 6mettre un certiorari et un mandamus.

VI-La valeur statutaire de la r6gle audi alteram
partem

L'avocat de l'appelant a beaucoup insist6 sur le
fait que le comit6 du conseil 6tait tenu par la loi
d'entendre l'appelant; il a pr6tendu que, dans ce
cas, les cours ne devaient pas refuser d'appliquer la
loi mais devaient exercer leur pouvoir discr6tion-
naire, le cas 6ch6ant, de faqon A la faire observer.
Il s'est appuy6 sur l'arr~t Smith c. La Reine 20

Je ne souscris pas A cette pr6tention. La loi doit
8tre lue dans son ensemble et il faut donner effet A
ses dispositions conform6ment A son plan g6n6ral.

La Loi constitue une universit6 et ne modifie pas
la nature traditionnelle de cette institution, soit un
groupement de professeurs et d'6tudiants jouissant
d'une autonomie interne appr6ciable. M~me si une
universit6 constitube par une loi et b6ndficiaire de
fonds publics peut, dans un sens, 6tre consid6r6e

20 [1959] R.C.S. 638.
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service entrusted with the responsibility of insuring
the higher education of a large number of citizens,
as was held in Polten, its immediate and direct
responsibility extends primarily to its present
members and, in practice, its governing bodies
function as domestic tribunals when they act in a
quasi-judicial capacity. The Act countenances the
domestic autonomy of the university by making
provision for the solution of conflicts within the
university. Thus, s. 55 provides:

The senate may make provision for the hearing and
final determination of all appeals and complaints
respecting the election of its members and the election
of the chancellor.

Section 66 has a similar purpose:

Where any question arises respecting the powers and
duties of convocation, the senate, board, council or any
officer or servant of the university, the question shall be
settled by a committee composed of the chancellor, the
president and the board chairman.

Furthermore, s. 78(l)(c) contains within itself
the qualification that the power of the council
committee to hear and decide upon all applications
and memorials by students, is "subject to an
appeal to the senate". These words give weight to
the proposition that the legislator attached impor-
tance on the student proceeding through the stages
established by the Act for the protection of student
interests.

Sections 78(1)(c) and 33 (1)(e) are in my view
inspired by the general intent of the Legislature
that intestine grievances preferably be resolved
internally by the means provided in the Act, the
university thus being given the chance to correct
its own errors, consonantly with the traditional
autonomy of universities as well as with expedi-
tiousness and low cost for the public and the
members of the university. While of course not
amounting to privative clauses, provisions like ss.
55, 66, 33(1)(e) and 78(l)(c) are a clear signal to
the courts that they should use restraint and be
slow to intervene in university affairs by means of
discretionary writs whenever it is still possible for
the university to correct its errors with its own
institutional means. In using restraint, the courts

comme un service public charg6 de dispenser l'en-
seignement supbrieur A un grand nombre de
citoyens, comme l'a jug6 dans I'arret Polten, sa
responsabilit6 imm6diate et expresse s'6tend
d'abord a ses membres actuels et, en pratique, ses
organes directeurs fonctionnent A titre de tribu-
naux internes lorsqu'ils agissent en leur capacit6
quasi-judiciaire. La Loi sanctionne l'autonomie
interne de l'universit6 en pr6voyant le r~glement
des conflits A l'intbrieur m8me de l'universit6.
Ainsi, I'art. 55 pr6voit:

[TRADUCTION] Le s6nat peut prendre des dispositions
pour l'audition et la d6cision finale de tous les appels et
des plaintes concernant I'6lection de ses membres et du
chancelier.

L'article 66 est au meme effet:

[TRADUCTION] Toute question relative aux pouvoirs
et aux obligations de l'assembl6e, du s6nat, du conseil
d'administration, du conseil ou d'un dirigeant ou d'un
employ6 de l'universit6 doit 8tre tranch6e par un comit6
compos6 du chancelier, du pr6sident et du pr6sident du
conseil d'administration.

En outre, il est pr6cis6 A l'al. 78(1)c) que le
pouvoir du comit6 du conseil d'entendre et de
trancher toutes les demandes et requ8tes des 6tu-
diants existe esous r6serve d'un droit d'appel au
s6nat,. Ceci renforce la proposition que le 16gisla-
teur consid6rait comme important que les 6tu-
diants suivent les 6tapes prevues A la Loi et ce,
dans leur propre int6rt.

Les alin6as 78(1)c) et 33(1)e) sont A mon avis
dict6s par l'intention g6n6rale de la l6gislature qui
pr6fare que les plaintes internes soient jug6es A
l'int6rieur m~me de l'universit6 par les moyens
prevus A la Loi, laissant ainsi A l'universit6 la
chance de corriger ses propres erreurs, conform&
ment A l'autonomie traditionelle des universitbs,
avec c6l6rit6 et moyennant des frais peu 6lev6s
pour le public et les membres de l'universit6. Bien
qu'elles n'6quivalent pas A des clauses privatives,
des dispositions comme les art. 55, 66, 33(1)e) et
78(1)c) pr6viennent clairement les cours de faire
preuve de r6serve et de ne pas se hiter A intervenir
dans les affaires de l'universit6 en 6mettant des
brefs discr6tionnaires chaque fois que l'universit6
peut encore corriger ses erreurs par ses propres
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do not refuse to enforce statutory duties imposed
upon the governing bodies of the university. They
simply exercise their discretion in such a way as to
implement the general intent of the Legislature. I
believe this intent to be a most important element
to take into consideration in resolving the case, and
indeed to be a conclusive one, when taken in
conjunction with the others.

I do not think that the Smith case precludes me
from reaching this conclusion. Smith had been
found a delinquent. Although he could appeal by
leave of a judge of the Court of Queen's Bench, he
applied for certiorari to quash the finding on the
ground that his parents had not been properly
served with a notice of hearing as was prescribed
by a provision of the Juvenile Delinquents Act.
The finding of delinquency was quashed by this
Court.

It is true that Kerwin C.J., speaking for himself
and Judson J., said at p. 644:

Nor is it an answer to say that the granting of a writ of
certiorari is a matter of discretion. No such question
arises where the terms of a statute have not been
complied with.

But the majority adopted a somewhat different
approach. Locke J., speaking for himself and
Martland J., help at p. 649, that compliance with
the relevant provisions of the Juvenile Delinquents
Act was a condition precedent to the Juvenile
Court judge acquiring jurisdiction. He did not say
that there was no discretion. Cartwright J., as he
then was, took the view that the failure to give
notice to appellant's parents was an essential pre-
liminary, in the absence of which the Juvenile
Court judge had acted without jurisdiction. And
he concluded at p. 651:

As to the suggestion that the writ of certiorari should
be refused in this case as a matter of discretion, in my
opinion the rule by which the Court should be guided is

moyens. En faisant preuve de r6serve, les cours ne
refusent pas d'assurer l'application des obligations
statutaires imposees aux organes directeurs de
l'universit6. Elles exercent simplement leur pouvoir
discr6tionnaire de faqon A r6aliser l'intention g6n&
rale de la 16gislature. Pour r6soudre cette affaire,
j'estime qu'il faut consid6rer cette intention
comme un 616ment des plus importants, en fait
comme l'616ment d6terminant lorsqu'on l'examine
de concert avec les autres.

Je ne crois pas que l'arrt Smith soit inconcilia-
ble avec cette conclusion. On avait jug6 que Smith
6tait un d6linquant. M6me s'il pouvait interjeter
appel de cette d6cision avec l'autorisation d'un
juge de la Cour du Banc de la Reine, il a demand6
l'6mission d'un certiorari pour faire annuler la
d6cision au motif que l'avis d'audience n'avait pas
6t6 r6gulibrement signifi6 A ses parents, comme le
pr6voyait une disposition de la Loi sur les jeunes
dilinquants. Cette Cour a annul6 la conclusion
selon laquelle Smith 6tait un d6linquant.

Il est vrai que le juge en chef Kerwin, parlant en
son nom et au nom du juge Judson, a dit (A la p.
644):

[TRADUCTION] Ce n'est pas non plus une r6ponse que
de dire que 1'6mission d'un bref de certiorari est discr&
tionnaire. Cette question ne se pose pas lorsque les
termes d'une loi n'ont pas 6t6 respect6s.

Mais la majorit6 a abord6 la question d'une
manibre quelque peu diff6rente. Le juge Locke,
parlant en son nom et au nom du juge Martland, a
jug6 (A la p. 649) que le respect des dispositions
pertinentes de la Loi sur les jeunes dMlinquants
6tait une condition suspensive de la comp6tence du
juge d'une cour pour jeunes d6linquants. Il n'a pas
dit qu'il n'y avait aucun pouvoir discr6tionnaire.
Le juge Cartwright, alors juge puin6, a exprim6
l'avis que le d6faut d'aviser les parents de l'appe-
lant 6tait un pr6liminaire essentiel; en absence de
cet avis, le juge de la Cour pour jeunes d6linquants
agissait sans avoir comp6tence. Et il a conclu (A la
p. 651):

[TRADUCTION] Quant A la pr6tention qu'il faut refu-
ser le bref de certiorari dans la pr6sente affaire parce
qu'il s'agit d'un pouvoir discr6tionnaire, Halsbury donne
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accurately stated in the following passage in Halsbury's
Laws of England, 3rd ed., vol. 11, p. 140:

Although the order is not of course it will though
discretionary nevertheless be granted ex debito jus-
titiae, to quash proceedings which the Court has
power to quash, where it is shown that the Court
below has acted without jurisdiction or in excess of
jurisdiction, if the application is made by an aggrieved
party and not merely by one of the public and if the
conduct of the party applying has not been such as to
disentitle him to relief; ...
In my opinion, this is clearly a case in which the writ

should be granted.

I am not prepared to construe s. 78(l)(c) of the
Act as making compliance with the council com-
mittee's duty to notify and hear appellant a condi-
tion precedent to the council committee acquiring
jurisdiction. And, given the reasons of the majority
in Smith, I do not believe that case to stand as an
authority for the proposition that we are deprived
of our discretion in this case. The finding of
delinquency against Smith was made by a Court
and it was equivalent to a criminal conviction (see
Morris v. Her Majesty The Queen21 . Such a find-
ing is quite unlike the conclusion of a university
committee that a student has received due process
in a university examination. Furthermore, Smith
did not have a right of appeal but only the right to
apply for leave to appeal to the same Court of
Queen's Bench which had jurisdiction in certio-
rari, so that his choice was between two discretion-
ary remedies which were in effect nothing but two
alternative procedures for seeking redress from the
same Court. On the contrary, appellant was en-
titled to appeal to the senate committee as of right
and this was an appeal to a domestic tribunal, not
to a court, a very different remedy which he had
no valid reason not to pursue directly.

VII-Conclusion

I would dismiss the appeal with costs.
2](1978), 43 C.C.C. (2d) 129.

exactement, A mon avis, la r6gle qui doit guider la Cour
dans le passage suivant de Laws of England, 3c 6d., vol.
11, p. 140:

Bien que le bref ne soit pas accord6 de plein droit, il
sera, quoique discr6tionnaire, accord6 ex debito justi-
tim, pour annuler des proc6dures que la Cour a le
droit d'annuler, s'il appert que le tribunal d'instance
inf6rieure a agi sans juridiction ou outrepass6 sa
comp6tence, quand la demande en est faite par une
partie 16sbe et non un demandeur quelconque et que la
conduite du demandeur lui-m8me ne le prive pas de
recours ...
A mon avis, il s'agit clairement d'une affaire o' le

bref devrait 8tre accord6.

Je ne suis pas pr8t A interpr6ter l'al. 78(1)c) de
la Loi comme signifiant que le respect de l'obliga-
tion du comit6 du conseil d'informer et d'entendre
l'appelant constituait une condition suspensive de
la comp6tence du comit6 du conseil. Et vu les
motifs de la majorit6 dans 1'arrAt Smith, je ne crois
pas que cette affaire 6taye la proposition que nous
n'ayons en l'esp6ce aucun pouvoir discr6tionnaire.
Le verdict de d6lit a 6t6 rendu contre Smith par
une cour et 6quivalait A une condamnation crimi-
nelle (voir Morris v. Her Majesty The Queen 21).
Cette d6cision est trds diffbrente de celle d'un
diff6rente de celle d'un comit6 d'une universit qui
est arriv6 A la conclusion qu'un 6tudiant a requ un
traitement 6quitable en ce qui concerne un examen
universitaire. En outre, Smith n'avait pas un droit
d'appel mais simplement le droit de demander
l'autorisation d'interjeter appel A la Cour du Banc
de la Reine, celle-lA m~me qui avait la comp6tence
d'6mettre le certiorari; il avait donc le choix entre
deux recours discr6tionnaires qui n'6taient rien
d'autre que deux proc6dures pour obtenir un
redressement de la m~me cour. Au contraire, l'ap-
pelant avait le droit d'interjeter appel de plein
droit devant le comit6 du s6nat et il s'agissait d'un
appel A un tribunal interne, non A une cour; il
n'avait aucun motif valide de ne pas se pr6valoir
directement de ce recours trbs diff6rent.

VII-Conclusion

Je suis d'avis de rejeter le pourvoi avec d6pens.
21(1978), 43 C.C.C. (2d) 129.
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The judgment of Spence, Dickson and Estey JJ.
was delivered by

DICKSON J. (dissenting)-The issue in this case
is one of elementary justice. The point of it all can
be quite shortly stated. A university student was
required by university authorities to discontinue
his studies. The University Act provided an appeal
to a committee of the university council, obligated
to "hear and decide". The committee heard one
side-the university-and decided adversely to the
student, all in the absence of the student. The
student did not know what was placed against him
in the committee nor was he afforded an opportu-
nity to correct or contradict any statement prejudi-
cial to his position. It is contended on the part of
the university that the student was not damnified
because he has a further appeal to a committee of
the senate of the university also charged with the
duty, on appeal, to "hear and decide". The trial
judge rejected the contentions of the university. He
granted certiorari quashing the order of council.
The Court of Appeal for Saskatchewan reversed,
holding that, where there is a right of appeal,
certiorari should not be granted except under spe-
cial circumstances and no special circumstances
were established.

The facts, in somewhat more detail, are as
follows. Mr. Harelkin was enrolled in the School
of Social Work, Saskatoon Faculty, University of
Regina, in 1974 and 1975. According to the
affidavit of Associate Professor Arvey Hanowski,
chairman of the student progress review committee
of the Faculty of Social Work, Mr. Harelkin failed
to maintain the 2.5 scholastic average for the
semesters he attended. Professor Hanowski
informed Mr. Harelkin that his marks were below
accepted standards and that he would not be per-
mitted to continue in the Faculty of Social Work
until he had discussed the matter in detail with
Professor Hanowski. At a later date, Professor
Hanowski and Mr. Harelkin met in Saskatoon.
Following the meeting, Mr. Harelkin wrote a letter
to Professor Hanowski in which he said: "You told
me that the marks were not the reason for me
being asked to withdraw from the studies com-

Le jugement des juges Spence, Dickson et Estey
a 6t6 rendu par

LE JUGE DICKSON (dissident)-La pr6sente
affaire soulbve une question de justice 616mentaire.
L'essentiel peut se r6sumer bribvement. Les autori-
t6s de l'universit6 ont enjoint A un 6tudiant d'aban-
donner ses 6tudes. The University Act pr6voit un
appel A un comit6 de conseil de l'universit6 qui est
tenu [(TRADUCTION] ad'entendre et de tranchers.
Le comit6 a entendu une partie-l'universit6-et a
rendu une d6cision d6favorable A l'6tudiant; le tout
s'est d6roul6 en l'absence de l'6tudiant. Ce dernier
ne savait pas quel motif 6tait invoqu6 devant le
comit6 et on ne lui a fourni aucune occasion de
corriger ou de contredire une d6claration d6favora-
ble. L'universit6 soutient qu'il n'a pas 6t6 16s6
parce qu'il pouvait interjeter appel A un comit6 du
s6nat de l'universit6 6galement tenu, en appel,
[TRADUCTION] ad'entendre et de trancherv. Le
juge de premiere instance a rejet6 les pr6tentions
de l'universit6. II a accord6 un certiorari annulant
l'ordonnance du conseil. La Cour d'appel de la
Saskatchewan a infirm6 cette d6cision; A son avis,
le certiorari ne doit pas 8tre accord6 lorsqu'il
existe un droit d'appel, sauf circonstances sp6ciales
et selon elle, aucune circonstance de ce genre
n'avait 6t6 6tablie.

Plus particulibrement, les faits sont les suivants.
En 1974 et 1975, M. Harelkin 6tait inscrit A l'6cole
de Service social, facult6 de Saskatoon, de l'univer-
sit6 de Regina. Selon l'affidavit du professeur
adjoint Arvey Hanowski, pr6sident du student pro-
gress review committee de la facult6 de Service
social, M. Harelkin n'a pas su conserver une
moyenne de 2.5 au cours des semestres of il 6tait
inscrit. Le professeur Hanowski a inform6 M.
Harelkin que ses notes 6taient infbrieures aux
normes admises et qu'il ne pourrait suivre les cours
de la facult6 de Service social tant qu'il ne le
rencontrerait pas pour en discuter en d6tail. Plus
tard, le professeur Hanowski et M. Harelkin se
sont rencontr6s A Saskatoon. Aprbs cette rencon-
tre, M. Harelkin, a 6crit au professeur Hanowski
une lettre oi il disait: [TRADUCTION] *Vous
m'avez dit qu'on ne m'avait pas demand6 d'aban-
donner compl6tement mes 6tudes en raison de mes
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pletely, but that my ideas had a tendency to be
neurotic". This statement by Mr. Harelkin of what
had been said at the meeting by Professor Hanow-
ski is uncontradicted.

Professor Hanowski reported to the committee
of admissions and studies on Mr. Harelkin's marks
and attitude, and upon his ability and progress as a
student. After a full discussion, the committee
agreed that Mr. Harelkin should receive a letter
from the Dean requiring him to discontinue. The
admissions committee did not hear from Mr. Har-
elkin save through Professor Hanowski.

By letter Mr. Harelkin was formally advised
that he was "Required to Discontinue" his studies
in the Faculty of Social Work as a result of a
review of his standing by the faculty committee of
admissions and studies, and a regulation reading:

If at any point in the programme a student's Cumula-
tive Grade Point Average drops below 2.5 a conference
will be held with him to assess his academic situation.

Students who are unable to attain a satisfactory
standard in their studies may be required to discontinue
or withdraw.

Correspondence then ensued between the Sas-
katoon Legal Assistance Clinic Society, acting on
behalf of Mr. Harelkin, and university authorities.
A letter written by the lawyers to the president of
the university contains this paragraph:

Therefore, Mr. Harelkin wishes to have the provisions
of Section 78(1) of The University of Regina Act started
or if such a committee has already considered the
matter to have an appeal to the Senate under Section
33(l)(f) of the same Act commenced.

The request was repeated in a letter to the secre-
tary of the university.

Section 78(1)(c) of The University of Regina
Act, 1974, 1973-74 (Sask.), c. 119, provides that
the University of Regina Council shall:
(c) appoint a committee to hear and decide upon, sub-
ject to an appeal to the senate, all applications and
memorials by students or others in connection with any
falculty of the university;

notes mais parce que mes id6es avaient tendance A
8tre n6vrotiques.v Cette affirmation attribu6e au
professeur Hanowski n'a pas 6t6 contest6e.

Le professeur Hanowski a fait rapport au com-
mittee of admissions and studies au sujet des notes
et de l'attitude de M. Harelkin, de ses capacit6s et
de ses progrbs comme 6tudiant. Aprbs une discus-
sion A fond, le comit6 a convenu que M. Harelkin
devait recevoir une lettre du doyen lui enjoignant
d'abandonner ses 6tudes. Le comit6 d'admission
n'a pas entendu M. Harelkin si ce n'est par 1'entre-
mise du professeur Hanowski.

M. Harelkin a t formellement inform6 par
lettre qu'il 6tait asommg d'abandonner. ses 6tudes
A la facult6 de Service social par suite de l'examen
de sa situation par le committee of admissions &
studies de la facult6 et d'un r~glement dont voici le
texte:

[TRADUCTION] Si au cours d'un semestre, la moyenne
cumulative d'un 6tudiant n'atteint pas 2.5, une entrevue
aura lieu pour 6valuer son dossier universitaire.

Les 6tudiants qui ne peuvent atteindre un niveau
satisfaisant peuvent 8tre somm6s d'abandonner leurs
6tudes ou d'y renoncer.

Il y eut ensuite 6change de correspondance entre
la Saskatoon Legal Assistance Clinic Society, agis-
sant au nom de M. Harelkin, et les autorit6s de
l'universit6. L'extrait suivant est tir6 d'une lettre
des avocats au recteur de l'universit6:

[TRADUCTION] En cons6quence, M. Harelkin d6sire
que les dispositions de I'al. 78(1)c) de The University of
Regina Act soient appliqubes et, si le comit6 a deja
6tudi6 I'affaire, il d6sire interjeter appel au s6nat en
vertu de l'al. 33(1)f) de la mime loi.

La mime demande a 6t6 faite dans une lettre
adress6e au secr6taire de l'universit6.

L'alin6a 78(1)c) de The University of Regina
Act, 1974, 1973-74 (Sask.), chap. 119, pr6voit que
le conseil de l'universit6 de Regina doit:
[TRADUCTION] c) nommer un comit6 aux fins d'enten-
dre et de trancher, sous r6serve d'un droit d'appel au
s6nat, toutes les demandes et requates des 6tudiants ou
d'autres personnes concernant une facult6 de l'univer-
sit6;

599[1979] 2 R.C.S. HARELKIN C. UNIVERSITt DE REGINA Le Juge Dickson



HARELKIN V. UNIVERSITY OF REGINA Dickson J.

The reference in the lawyer's letter to s. 33(1)(f)
should, I believe, read s. 33(1)(e), which provides
that the senate of the university shall:

(e) appoint a committee to hear and decide upon
appeals by students and others from decisions of the
council;

The university secretary replied:

In my opinion, the Faculty of Social Work acted within
its jurisdiction in applying its approved academic
performance standards to Mr. Harelkin and further,
that Mr. Harelkin has received due process.

Nonetheless, I am prepared to accept your March 3 and
April 1 letters as a formal appeal and will have this
matter reviewed by a committee of the University of
Regina Council. The Council committee will be asked to
review the case in detail to ensure that the Faculty of
Social Work's approved academic performance stand-
ards have been followed and that Mr. Harelkin has
received due process.

Following receipt of the report from this Council com-
mittee concerning its review of Mr. Harelkin's case, I
will forward directly to your attention, a copy of this
report. If this report indicates a need for University
corrective action in the case of Mr. Harelkin, I will see
that this action is undertaken.

It was urged in argument that there was an
obligation on Mr. Harelkin, upon receiving this
letter, to ask for notice of the meeting of the
council committee and for the right to be present
and make representations. That submission entire-
ly misconceives the procedural burden resting
upon any tribunal charged with the responsibility
to "hear and decide". Such a tribunal must give
notice to all interested parties of, minimally, the
date, time and place of the hearing. In the present
case no notice, of any description, was given by the
tribunal to the person most affected by the out-
come of the hearing, the student.

Five and one-half months after the letter from
the university secretary was received, the universi-
ty secretary wrote again:

The University Committee on Admissions and Studies
reviewed Mr. Harelkin's case at its meeting, Monday,
September 27, 1976. The Committee reviewed the
action taken by the Faculty of Social Work in evaluat-
ing Mr. George Harelkin's academic performance and
compared this action with the Faculty of Social Work's

Je crois que la lettre de l'avocat fait r6f6rence A
l'al. 33(1)e) et non A l'al. 33(1)J). Aux termes de
cet alin6a, le s6nat de l'universit6 doit:

[TRADUCTION] e) nommer un comit6 aux fins d'enten-
dre et de trancher les appels des 6tudiants ou d'autres
personnes des d6cisions du conseil;

Voici la r6ponse du secr6taire de l'universit6:

[TRADUCTION] A mon avis, la facult6 de Service social
est demeur6e dans les limites de sa comp6tence en
appliquant A M. Harelkin ses normes universitaires
approuv6es et ce dernier a requ un traitement 6quitable.

Cependant, je suis pret A consid6rer vos lettres du 3
mars et du le avril comme un appel formel; la pr6sente
affaire sera examinbe par un comit6 du conseil de
l'universit6 de Regina. Le comit6 du conseil devra exa-
miner le dossier en d6tail afin de s'assurer que les
normes universitaires approuv6es par la facult6 de Ser-
vice social ont 6t6 suivies et que M. Harelkin a regu un
traitement 6quitable.

Sur r6ception du rapport du comit6 du conseil concer-
nant I'examen du dossier de M. Harelkin, je vous en
ferai parvenir directement une copie. Si le rapport indi-
que que l'universit6 doit prendre une mesure corrective
dans le cas de M. Harelkin, je veillerai A ce que cela soit
fait.

On a plaid6 que M. Harelkin 6tait tenu, sur
r6ception de cette lettre, de demander qu'on l'in-
forme de la date de la r6union du comit6 du conseil
et qu'on reconnaisse son droit d'8tre pr6sent et de
faire des observations. Cette pr6tention refl~te une
conception erron6e de l'obligation de respecter la
proc6dure qui incombe A tout tribunal charg6
[TRADUCTION] ad'entendre et de trancher. II doit
informer toutes les parties int6ress6es au moins de
la date, de l'heure et du lieu de l'audience. En
l'esp6ce, le tribunal n'a donn6 aucun avis A la
personne la plus touch6e par l'issue de l'audience,
I'6tudiant.

Cinq mois et demi aprbs la r6ception de la lettre
du secr6taire de l'universit6, ce dernier fait parve-
nir la lettre suivante:

[TRADUCTION] Le Committee of Admissions and Stu-
dies de l'universit6 a examin6 le dossier de M. Harelkin
A sa r6union du lundi 27 septembre 1976. Le comit6 a
examin6 la fagon dont la facult6 de Service social a
6valub les r6sultats acad6miques de M. George Harelkin
et l'a compar6e aux normes universitaires approuv6es
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approved academic performance standards. On the basis
of this review, the following motion was passed:

Moved that the University Committee on Admissions
and Studies, having reviewed the evidence concerning
Mr. George Harelkin, is satisfied that Mr. Harelkin
received due process. CARRIED

Mr. Harelkin's legal advisers wrote in reply:
We were not notified of the hearing date and as a result
were not allowed to present evidence on Mr. Harelkin's
behalf. We would appreciate your advising as to when
this matter might be reheard and we might be given
notification so that we might be present to give evidence
and be heard with respect to the matter.

The university secretary responded:

It has not been the practice of the University to have
official representation at such internal hearings and it is,
therefore, not the intention of the University to schedule
a re-hearing of this case.

Although, in a very general sense, hearings of the
nature of those under consideration are "internal",
the powers exercised are quasi-judicial in nature.
Where statutory duties are imposed upon universi-
ty committees and tribunals, those duties are
public duties and the ordinary courts will enforce,
and control compliance with, the statute. That was
decided by this Court in King v. University of
Saskatchewan2 2, p. 683.

The correspondence concluded with a letter to
the president of the university, reading in part:

I am writing to you personally to advise that our office
feels that Mr. Harelkin has been refused a fair hearing
and that this is contrary to the principles of natural
justice. I would ask that you intervene to see that a
proper hearing is constituted and that we be given
sufficient notification so that we might be present and
present evidence. It is my view that a hearing pursuant
to Section 78(1)(c) is appropriate in the circumstances
and we formally request that you see that such a hearing
is constituted.

22 [1969] S.C.R. 678.

par cette facult6. Suite A cet examen, la proposition
suivante a 6t6 adopt6e:

Il est propos6 que le Committee on Admissions and
Studies de l'universit6, aprds examen de la preuve
concernant M. George Harelkin, se d6clare convaincu
que M. Harelkin a regu un traitement 6quitable.
ADOPTE

Les avocats de M. Harelkin ont r6pondu:
[TRADUCTION] Nous n'avons pas 6 inform6s de la
date d'audience et en consequence nous n'avons pu
pr6senter une preuve au nom de M. Harelkin. Nous
aimerions savoir quand cette affaire pourrait 8tre enten-
due A nouveau et appr6cierions en recevoir avis afin de
pouvoir 8tre pr6sents pour soumettre une preuve et etre
entendus dans cette affaire.

La r6ponse du secr6taire de l'universit6 fut la
suivante:
[TRADUCTION] L'universit6 n'a pas l'habitude de per-
mettre que l'on se fasse repr6senter officiellement pen-
dant ces audiences internes et n'a donc pas l'intention de
tenir une nouvelle audience de cette affaire.

M~me si les audiences de la nature de celles qui
nous occupent sont, dans un sens trbs g6n6ral,
sinternes*, les pouvoirs exerc6s sont de nature
quasi-judiciaire. Lorsque la loi impose des obliga-
tions aux comit6s et tribunaux des universit6s, ces
obligations sont de nature publique et les tribu-
naux ordinaires doivent appliquer la loi et s'assurer
qu'elle est observ6e. C'est ce qu'a statu6 cette Cour
dans King c. Universiti de la Saskatchewan 22, p.
683.

Une lettre au recteur de l'universit6, dont voici
un extrait, mit fin A cet 6change de correspon-
dance:

[TRADUCTION] Je tiens A vous informer personnelle-
ment que nous croyons que M. Harelkin s'est vu refuser
une juste audience et que cela est contraire aux principes
de justice naturelle. Je vous demanderais d'intervenir
afin que se tienne une audience 6quitable et que nous
recevions un avis suffisant pour nous permettre d'etre
pr6sents et de soumettre une preuve. Je suis d'avis
qu'une audience tenue conform6ment A l'al. 78(1)c) est
appropri6e dans les circonstances et nous vous deman-
dons formellement de voir A ce qu'une telle audience ait
lieu.

22 [1969] R.C.S. 678.
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To which the university secretary replied:
I have considered your letter of December 22nd, and
wish to point out there has already been a hearing under
section 78(1)(c) which resulted in the motion you were
informed of under date of October 13, 1976. It was the
unanimous view of that committee that Mr. Harelkin
had received a fair hearing, and it is not the University's
intention to initiate a re-hearing before that Committee.

It is apparent that the university recognized a duty
to hold a hearing pursuant to s. 78(1)(c) of The
University of Regina Act. A hearing was held.
Without giving an audience to the student or to
anyone on his behalf, the committee, for reasons
which, I confess, escape me, reached the conclu-
sion that the student had had a fair hearing.

The late Chief Justice Bence, before whom the
matter came on a motion for certiorari and man-
damus, quashed the order of the council commit-
tee. He directed the university to hold a hearing,
pursuant to s. 78(l)(c) of The University of
Regina Act, 1974, and to allow the applicant to be
present, to be heard, to present evidence and to be
represented by counsel, with respect to the refusal
of the School of Social Work to allow him to
pursue further studies.

As to the words "to hear" in s. 78(l)(c), the
Chief Justice had this to say:

It is my view that the key to the issue is contained in
the words "to hear" in section 78(1)(c) of the Act.

The respondent contends that it is not the practice of
the Council "to hear" the applicant.

It may very well be that in the nature of things it is
difficult to give a student a personal hearing on every
application. It might also be said that "to hear" does not
necessarily mean to have the applicant present.

In the first place, if the legislators believe it was not
intended "to hear" the applicant, then the words should
not have been used. In the meantime, I am required to
give effect to the clear meaning of those words.

Secondly, it is my belief that "to hear" must surely
mean all relevant testimony and representations both
written and oral.

The view of the Chief Justice on this point is
reinforced, I should think, by the fact that the

Ce A quoi le secr6taire de l'universit6 a r6pondu:
[TRADUCTION] J'ai lu attentivement votre lettre du 22
d6cembre et d6sire souligner qu'une audience en vertu
de l'al. 78(1)c) a d6ji eu lieu et qu'elle a amend
l'adoption de la proposition qui a 6t6 port6e A votre
connaissance le 13 octobre 1976. Ce comit6 6tait unani-
mement d'avis que M. Harelkin avait eu une audience
juste et l'universit6 n'a pas l'intention de tenir une
nouvelle audience devant ce comit6.

Il est 6vident que l'universit6 a reconnu qu'elle
6tait tenue de tenir une audience conform6ment A
l'al. 78(1)c) de The University of Regina Act. Une
audience a 6t6 tenue. Sans entendre l'6tudiant ou
une personne charg6e de le repr6senter, le comit6,
pour des motifs qui, je l'avoue, m'6chappent, est
arriv6 A la conclusion que l'6tudiant avait eu une
audience juste.

Feu le juge en chef Bence, qui a entendu une
requate en certiorari et en mandamus dans cette
affaire, a annul6 l'ordonnance du comit6 du con-
seil. II a ordonn6 A l'universit6 de tenir une
audience, conform6ment A l'al. 78(1)c) de The
University of Regina Act. 1974, et de permettre au
requ~rant d'8tre pr6sent, d'8tre entendu, de sou-
mettre une preuve et d'Etre repr6sent6 par avocat
relativement au refus de l'6cole de Service social
de le laisser poursuivre ses 6tudes.

Au sujet des mots [TRADUCTION] xd'entendre, A
l'al. 78(1)c), le Juge en chef a dit:

[TRADUCTION] A mon avis, la cl du litige se trouve
dans les mots ad'entendres A l'al. 78(1)c) de la Loi.

L'intim6e soutient que le conseil n'a pas l'habitude
ad'entendrep le requbrant.

Ce peut 8tre parce qu'il est difficile, compte tenu de la
nature des dossiers, d'accorder une audience personnelle
A un 6tudiant pour chacune des demandes. On peut
6galement dire que ad'entendrev ne signifie pas n6cessai-
rement que le requ~rant doit 8tre pr6sent.

Premidrement, si le l6gislateur croyait que le comit6
n'6tait pas tenu ad'entendres le requ~rant, alors il n'au-
rait pas dfi employer ces termes. Entre temps, je suis
tenu de donner effet au sens clair de ces mots.

Deuxibmement, je crois que ad'entendrei vise toutes
les d6positions et observations pertinentes, tant 6crites
qu'orales.

L'opinion du Juge en chef sur ce point est 6taybe,
je crois bien, par le fait que la loi concernant
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legislation affecting the University of Saskatche-
wan was altered in 1968, from the earlier require-
ment of the council to "deal with and decide" such
matters (The University Act, R.S.S. 1965, c. 181,
s. 76(c)) to its present form "to hear and decide"
(The University Act, 1968, 1968 (Sask.), c. 80, ss.
76(1)(h) and 80 (1)(c), continued in The Univer-
sity of Regina Act, 1974, supra, s. 78(1)(c)).

On the point as to whether the applicant should
be forced to pursue his right to appeal to the
senate of the university before resorting to a pre-
rogative writ, the Chief Justice said:

I have no way of knowing whether or not the failure
to render natural justice could be cured on the appeal as
indicated by Spence J. in King v. University of Sas-
katchewan, 68 W.W.R. p. 745. I feel I should not
speculate on that possibility. There is nothing in the
appeal procedure in the instant matter whereby the
Senate is required "to hear". In addition to that, if it is
only right that the applicant should be heard in the first
instance, it seems to me only proper that the appeal
should be taken in the light of a proper hearing having
been held.

In my opinion there was a failure to afford natural
justice to the applicant under the provisions of section
78(1)(c).

Parenthetically, it should here be stated that
during argument on this appeal and by leave of
this Court, counsel for the university was permit-
ted to file by-laws approved by the senate of the
University of Regina on February 25, 1978, relat-
ing to procedure before the senate appeals commit-
tee. The by-laws were passed at a date later than
that of the decision of the Saskatchewan Court of
Appeal and, indeed, after leave to appeal to this
Court was granted. The by-laws provide that the
committee is to comprise three lay members and
two student members of senate with the chancellor
and vice-chancellor as ex officio members. The
grievor is to receive notice of hearing and he has
the right to be represented by counsel and present
evidence through documents or witnessess. The
grievor has the responsibility of presenting the
initial case in support of the grievance set forth in
his request for a hearing.

I'universit6 de la Saskatchewan a 6 modifi6e en
1968; I'obligation du conseil [TRADUCTION]
ad'examiner et de trancher, les plaintes (The Uni-
versity Act, R.S.S. 1965, chap. 181, par. 76c) est
devenue l'obligation [TRADUCTION] Kd'entendre et
de trancher, (The University Act, 1968, 1968
(Sask.), chap. 80, al. 76(1)h) et 80(1)c), reprise
dans The University of Regina Act, 1974, pr6cit6e,
al. 78(1)c)).

Au sujet de la question de savoir si le requbrant
doit 8tre forc6 de se pr6valoir de son droit d'appel
au s6nat de l'universit6 avant de recourir A un bref
de prerogative, le Juge en chef a dit:

[TRADUCTION] Je ne peux savoir si le d6faut de
respecter la justice naturelle peut etre corrig6 en appel,
comme l'indique le juge Spence dans King v. University
of Saskatchewan, 68 W.W.R., p. 745. Je pense que je ne
dois pas sp6culer sur cette possibilit6. Rien dans la
proc6dure d'appel n'oblige en l'espace le s6nat A Eenten-
dre>. En outre, s'il n'est que juste que le requ6rant soit
entendu en premiere instance, il me semble qu'il n'est
que l6gitime qu'un appel ne soit interjet6 que si une
audience juste a 6t6 tenue.

A mon avis, il y a eu d6faut de permettre au requbrant
de se pr6valoir des principes de justice naturelle en vertu
des dispositions de I'al. 78(1)c).

Incidemment, il faut pr6ciser qu'au cours des plai-
doiries du pr6sent pourvoi et sur autorisation de
cette Cour, I'avocat de l'universit6 a eu la permis-
sion de d6poser les riglements relatifs A la proc6-
dure devant le comit6 d'appel du s6nat approuv6s
par le s6nat de l'universit6 de Regina le 25 f6vrier
1978. Ces r6glements ont 6t6 adopt6s aprbs la
d6cision de la Cour d'appel de la Saskatchewan et
aprbs l'autorisation d'interjeter appel devant cette
Cour. Ils pr6voient que le comit6 est compos6
d'une part de trois membres du public et de deux
6tudiants et d'autre part du chancelier et du vice-
chancelier qui sont membres ex officio. Le plai-
gnant regoit un avis d'audience et a le droit d'8tre
repr6sent6 par avocat et de pr6senter des preuves
documentaires ou des t6moins. C'est lui qui a la
responsabilit6 de pr6senter d'abord I'incident A
l'origine de la plainte expos6e dans sa demande
d'audience.
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The judgment of Chief Justice Bence was
appealed and reversed. Mr. Justice Woods, speak-
ing for the Court of Appeal, said:

While the general rule is that an application for
certiorari will not be entertained where there is a right
of appeal, the practice followed in this jurisdiction is set
out by Culliton, C.J.S., for this Court in Re Wilfong
(1962), 37 W.W.R. 612 at page 615 as follows:

In this province the practice has been that when there
is a right of appeal a certiorari should not be granted
except under special circumstances.

No "special circumstances" have been established in
this case. The Committee on Admissions [Committee of
Council?] decided that the words "to hear and decide
upon" did not require it to hear the respondent in
person. Whether such an interpretation was right or
wrong in law, the Committee acted within its jurisdic-
tion and that same matter will be dealt with on appeal.
There is a right of appeal to the Senate and the respond-
ent has not taken advantage of it. In other words, the
respondent has not utilized the means of redress pro-
vided by the appellant.

As I understand the judgment of the Court of
Appeal, three grounds are relied upon by the
Appeal Court in denying Mr. Harelkin the right,
which the statute plainly gives him, namely the
right to be heard by the committee of council:

(1) the absence of "special circumstances";

(2) the committee acted within its jurisdiction, rightly
or wrongly;

(3) Mr. Harelkin had an unexploited right of appeal to
the senate of the university.

With respect, in my opinion, the Court of Appeal
was in error in relying on any of these grounds, for
these short reasons:

(1) the principle of exclusion of certiorari in the
absence of "special circumstances", where there is a
right of appeal, applies only to errors within
jurisdiction;

(2) a decision made without natural justice is not a
decision within jurisdiction;

(3) when a tribunal so acts without jurisdiction, certio-
rari will be granted ex debito justitiae, notwith-
standing a right of appeal to another administrative
tribunal.

Le jugement du juge en chef Bence a 6t6 port6
en appel et infirm6. Parlant au nom de la Cour
d'appel, le juge Woods a dit:

[TRADUCTION] Bien qu'en r~gle g6ndrale, une
demande de certiorari ne soit pas accueillie lorsqu'il
existe un droit d'appel, la pratique suivie en ce domaine
est 6nonc6e par le juge en chef Culliton de la Saskatche-
wan s'exprimant au nom de cette cour dans Re Wilfong,
(1962), 37 W.W.R. 612, A la p. 615:

Dans cette province, un certiorari ne doit pas 8tre
accord6 lorsqu'il existe un droit d'appel, sauf circons-
tances sp6ciales.

Aucune ucirconstance sp6ciale n'a 6t6 6tablie en l'es-
p6ce. Le comit6 d'admission [comit6 du conseil?] a jug6
que 1'expression xd'entendre et de tranchers ne l'obli-
geait pas A entendre l'intim6 en personne. Que cette
interpr6tation soit fond6e ou non en droit, le comit6 a
agi dans les limites de sa comp6tence et la mime
question sera trait6e en appel. Appel pouvait 8tre inter-
jet6 au s6nat et l'intim6 ne s'est pas pr6valu de ce droit.
En d'autres termes, l'intim6 n'a pas tir6 parti des recours
fournis par l'appelante.

Selon moi, la Cour d'appel s'est fond6e sur trois
motifs pour refuser A M. Harelkin un droit que la
loi lui accorde clairement, soit le droit d'8tre
entendu par le comit6 du conseil:

(1) l'absence de acirconstances sp6ciales;

(2) le comit6 a agi A l'intbrieur de sa comp6tence, A bon
droit ou non;

(3) M. Harelkin avait un droit d'appel au s6nat de
l'universit6 et ne s'en est pas pr6valu.

Avec 6gards, j'estime, pour les raisons suivantes,
que la Cour d'appel a err6 en se fondant sur l'un
de ces motifs:

(1) le principe du refus d'accorder le certiorari lorsqu'il
n'y a pas de circonstances sp6cialesu et qu'existe un
droit d'appel, s'applique seulement aux erreurs
commises dans les limites de la comp6tence;

(2) une d6cision rendue sans 6gard aux principes de
justice naturelle n'est pas dans les limites de la
comp6tence;

(3) lorsqu'un tribunal outrepasse ainsi sa comp6tence,
un certiorari est accord6 ex debito justitiae, mime
s'il existe un droit d'appel A un autre tribunal
administratif.
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The decision of the Court of Appeal rests on Re
Wilfong, supra, to say that certiorari will general-
ly be refused in the absence of special circum-
stances where there is a further right of appeal.
But Re Wilfong itself expressly limited this princi-
ple to non-jurisdictional errors. Re Wilfong speaks
only to the appropriate posture on judicial review
when the error alleged is not jurisdictional and
when there is a full appeal to the ordinary courts
which has not been taken. In Re Wilfong, the
applicant had a full de novo appeal to the Court of
Queen's Bench from the decision of the Director of
Child Welfare. Culliton J.A., distinguishing the
judgment of this Court in Smith v. The Queen23 ,
said, p. 614:

With all respect, I do not think the principle adopted in
Reg. v. Gerald X (or G. S.), supra, is applicable to this
case. The Supreme Court held in that case that where
the court had acted without jurisdiction, or in excess of
jurisdiction, the order, though discretionary, would be
granted ex debito justitiae. In my view there is a great
difference between the case where the court so acts, and
the case where the court, acting within its jurisdiction,
makes an order which may be bad in law: Vide Rex v.
Stafford JJ., [1940] 2 K. B. 33, 109 LJKB 584; and
Reg. v. Campbell, [1956] 1 WLR 622, [1956] 2 All ER
280. In the former case the right to proceed by way of
certiorari is granted ex debito justitiae, but in the latter,
this is not necessarily so.

The conclusion to this appeal can be reached, I
venture to think, by a series of propositions which
in my view are fully supported by the authorities,
namely:

(1) A statutory duty resting upon a committee "to hear
and decide" imports, at the very least, a duty to
afford the parties an opportunity to be heard.

As used in The University of Regina Act the
word "hear" must mean "to listen judicially to" or
"to give audience to". It is an exercise of the
auditory faculty. "To hear", in respect of a tri-
bunal charged with the duty of deciding some-
thing, means to hear both sides.

23 [1959] S.C.R. 638.

La Cour d'appel s'est fond6e sur l'arrat Re Wil-
fong (pr6cit6) pour statuer qu'en l'absence de cir-
constances sp6ciales le certiorari est g6n6ralement
refus6 lorsqu'il existe un droit d'appel. L'arret Re
Wilfong limite lui-m8me ce principe aux erreurs
qui ne sont pas des erreurs de comp6tence. L'arrat
Re Wilfong traite seulement de l'attitude A adop-
ter lors de r6visions judiciaires lorsqu'on n'all6gue
pas une erreur d'ordre juridictionnel et qu'on ne
s'est pas pr6valu d'un appel inconditionnel devant
les tribunaux ordinaires. Dans l'arrt Re Wilfong,
le requbrant avait un droit d'appel de novo incon-
ditionnel devant la Cour du Banc de la Reine de la
d6cision du Director of Child Welfare. Le juge
d'appel Culliton, faisant une distinction avec l'ar-
r8t de cette Cour dans Smith c. La Reine 23 , a dit
(A la p. 614):

[TRADUCTION] En toute d6f6rence, je ne crois pas que
le principe adopt6 dans l'affaire Reg. v. Gerald X (ou
G.S.) d6jA cit6e, soit applicable A la pr6sente affaire.
Dans cette cause, la Cour supr8me a d6cid6 que lorsque
la cour a agi sans comp6tence ou a outrepass6 sa comp6-
tence, le bref, quoique discr6tionnaire, doit 8tre accord6
ex debito justitiae. A mon avis, il y a une grande
diff6rence entre le cas oA le tribunal a agi ainsi et celui
oa le tribunal a rendu, dans les limites de sa comp6tence,
une d6cision qui peut 6tre contraire A la Loi. Voir Rex v.
Stafford JJ. [1940] 2 K.B. p. 33, 109 L.J.K.B. p. 584 et
Reg. v. Campbell, [1956] 1 W.L.R. 622, [1956] 2 All
E.R. p. 280. Dans le premier cas, le recours au certiorari
est accord6 ex debito justitiae, dans l'autre, il n'en est
pas n6cessairement ainsi.

J'ose croire qu'on peut en arriver A statuer sur le
pr6sent pourvoi en faisant une s6rie de propositions
qui sont 6tay6es, A mon avis, par la jurisprudence:

(1) Un comit6 tenu par la loi ad'entendre et de tran-
cher, doit, A tout le moins, donner aux parties la
possibilit6 de se faire entendre.

Le mot sentendrev, employ6 dans The University
of Regina Act, doit signifier a6couter judiciaire-
ment ou accorder une audience aD. Il s'agit de
l'exercice de l'oule. Pour un tribunal charg6 de
trancher une question, Lentendre, signifie entendre
les deux parties.

23 [1959] R.C.S. 638.
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Viscount Haldane L. C. in Local Government
Board v. Arlidge24 had this to say, at p. 132:

My Lords, when the duty of deciding an appeal is
imposed, those whose duty it is to decide it must act
judicially. They must deal with the question referred to
them without bias, and they must give to each of the
parties the opportunity of adequately presenting the case
made. The decision must be come to in the spirit and
with the sense of responsibility of a tribunal whose duty
it is to mete out justice.

And in R. v. Architects' Registration Tribunal",
at p. 138, Lewis J. observes:
The principle is that a person before a tribunal of this
character should, to use the words of Lord Greene, M.
R. at p. 290, ([1944] 1 All E. R., at p. 181), in R. v. The
Archbishop of Canterbury ([1944] 1 K. B. 282; [1944]
1 All E. R. 179; 113 L.J.K.B. 179; 170 L.T. 115), have:

... a real and effective opportunity of meeting any
relevant allegations made against him.

If that is not done in a case where the committee or
tribunal concerned is a quasi-judicial tribunal, then it is
contrary to natural justice and the infringement of the
rule that justice must always "be seen to be done".

These passages were cited with approval in
Knapman v. Board of Health for Saltfleet
Township 26 by Gale J. whose reasoning was adopt-
ed on appeal to this Court 27.

Although I have no doubt that all of those
persons connected with the university who were
concerned in the decision affecting Mr. Harelkin
acted in good faith, they would appear to have
misapprehended the statutory position of the uni-
versity and to have paid scant heed to the rights to
which the student was entitled by statute and in
common fairness.

The university is in the embarassing position in
this case of arguing, for the purpose of enhancing
the role of the senate committee, that the words
"to hear and decide upon", as applied to the
senate, import a duty to hold a proper hearing,
but, for the purpose of attenuating the role of the

24 [1915] A. C. 120.
25 [1945] 2 All E. R. 131 (K.B.D.).
26 [1954] 3 D.L.R. 760.
27 [1956] S.C.R. 877.

Dans Local Government Board v. Arlidge 24, le
vicomte Haldane L.C. a dit (p. 132):

[TRADUCTION] Vos Seigneuries, ceux qui sont tenus
de trancher un appel doivent agir de fagon judiciaire. Ils
doivent examiner sans pr6jug6 la question qui leur est
soumise et ils doivent donner A chacune des parties la
possibilit6 de pr6senter convenablement leurs argu-
ments. La d6cision doit 8tre le fruit de l'esprit et du sens
de la responsabilit6 d'un tribunal qui a le devoir de
rendre la justice.

Dans R. v. Architects' Registration Tribunal25. j
la p. 138, le juge Lewis a fait observer:
[TRADUCTION] Selon la rkgle, devant un tribunal de ce
genre une personne doit avoir, pour utiliser les termes de
lord Greene, maitre des rbles, A la p. 290, ([1944] 1 All
E.R., A la p. 181), dans R. v. The Archbishop of
Canterbury ([1944] 1 K.B. 282; [1944] 1 All E.R. 179;
113 L.J.K.B. 179; 170 L.T. 115):

... une possibilit6 rbelle et effective de r6pondre A
toutes les all6gations pertinentes faites contre elle.

Si cette r6gle n'est pas respect6e dans une affaire oii le
comit6 ou le tribunal en cause est un tribunal quasi
judiciaire, ceci va A l'encontre de la justice naturelle et
viole la rigle qui veut que justice soit toujours arendue
de fagon manifeste*.

Dans Knapman v. Board of Health for Saltfleet
Township26, le juge Gale a cit6 et approuv6 ces
extraits et son raisonnement a 6t6 suivi en appel
par cette Cour 27.

M~me si je ne doute pas de la bonne foi de
toutes les personnes rattachies A l'universit6 qui
ont eu un r6le A jouer dans la d6cision touchant M.
Harelkin, il semble qu'elles aient mal saisi le statut
juridique de l'universit6 et pret6 peu d'attention
aux droits que la loi et la justice accordent A
l'6tudiant.

En l'esp6ce, l'universit6 se trouve dans l'embar-
rassante situation de soutenir, pour mettre en
valeur le r6le du comit6 du s6nat, que l'expression
6d'entendre et de tranchere implique, dans le cas
du s6nat, l'obligation de tenir une audience ad6-
quate et de pr6tendre, pour att6nuer le r6le du

24 [1915] A.C. 120.
25 [1945] 2 All E.R. 131 (K.B.D.).
26 [1954] 3 D.L.R. 760.
27 [1956] R.C.S. 877.
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council committee, that the same words, as applied
to the council, import no such duty.

Mr. Harelkin was entitled to know why he was
being expelled-be it unsatisfactory marks, as
stated in the Dean's letter, or a tendency to be
neurotic in his ideas, as stated by Professor
Hanowski. And he was entitled to respond to and
correct any statements prejudicial to his position.
In failing to afford that opportunity, the commit-
tee of council breached the audi alteram partem
rule and Mr. Harelkin was denied natural justice.

(2) Procedural error in failing to hold a hearing pursu-
ant to statutory duty is "error going to jurisdiction"
and not "error within jurisdiction".

Support for the foregoing distinction will be
found in the analysis of Diplock L.J. in Anisminic
Ltd. v. Foreign Compensation Commission 28. See
also Re Wilby and Minister of Manpower and
Immigration29 , at pp. 150-51 (F.C.A.) (appeal
dismissed: [19781 1 S.C.R. 490); (1977), 55 Can.
Bar. Rev. 718, at pp. 726-28; Wade, (1967), 83
L.Q.R. 499 and (1968), 84 L.Q.R. 95. In the
Knapman case, Gale J. said, p. 774:
... the Board violated the principles of natural justice
and thereby disclaimed the jurisdiction to which it
would otherwise have been entitled.

In the third edition of Professor de Smith's book
on Judicial Review of Administrative Action, the
following passage appears at pp. 209-210:

Although breaches of natural justice used to be assig-
nable as "errors in fact," a ground of challenge presup-
posing that the impugned order was merely voidable,
there is a substantial body of recent judicial decisions to
the effect that breach of the audi alteram partem rule
goes to jurisdiction (or is akin to a jurisdictional defect)
and renders an order or determination void. That this is
the better opinion is indicated by the following proposi-
tions: formulae purporting to exclude judicial review are
ineffective to oust review of determinations tainted by
breach of the rule; a determination thus tainted can be
collaterally impeached by mandamus; recourse to
administrative or domestic appellate procedures is not a
necessary preliminary to impugning the determination

28 [1967] 3 W.L.R. 382 (C.A.).
29 (1976), 59 D.L.R. (3d) 146.

comit6 du conseil, que la meme expression n'impli-
que pas, dans le cas du conseil, cette obligation.

M. Harelkin avait le droit de savoir pourquoi il
6tait expuls&-que ce soit parce que ses notes
n'6taient pas satisfaisantes, comme le pr6cise une
lettre du doyen, ou que ses id6es avaient tendance
A 8tre n6vrotiques, comme le pr6tend le professeur
Hanowski. 11 avait le droit de r6pondre A toutes les
affirmations qui lui 6taient pr6judiciables et de les
rectifier. En omettant de lui donner cette possibi-
lit6, le comit6 du conseil a viol6 la ragle audi
alteram partem et refus6 d'appliquer A M. Harel-
kin les principes de justice naturelle.
(2) L'erreur de proc6dure qui consiste A ne pas tenir

une audience comme la loi l'exige est une (erreur
d'ordre juridictionnel* et non une aerreur commise A
l'int6rieur de la comp6tences.

Cette distinction est 6tay6e par l'analyse du lord
juge Diplock dans Anisminic Ltd. v. Foreign Com-
pensation Commission28 . Voir 6galement Re
Wilby and Minister of Manpower and
Immigration2 9, aux pp. 150 et 151 (C.A.F.) (pour-
voi rejet6: [1978] 1 R.C.S. 490); (1977), 55 R. du
B. Can. 718, aux pp. 726 A 728; Wade, (1967), 83
L.Q.R. 499 et (1968), 84 L.Q.R. 95. Dans I'arrat
Knapman, le juge Gale a dit (p. 774):
[TRADUCTION] ... la commission a viol6 les principes
de justice naturelle et s'est ainsi d6sist~e de la comp6-
tence qu'autrement elle aurait 6t6 en droit d'exercer.

Voici un extrait de la troisibme 6dition du livre
du professeur de Smith, Judicial Review of Admi-
nistrative Action, (pp. 209 et 210):

[TRADUCTION] Mme si les violations de la justice
naturelle sont habituellement consid6r6es comme des
aerreurs de faitv, un motif de contestation qui pr6sup-
pose que l'ordonnance attaqube 6tait simplement enta-
ch6e de nullit6 relative, un nombre important de d6ci-
sions judiciaires r6centes a 6tabli que la violation de la
rAgle audi alteram partem porte atteinte A la comp6-
tence (ou s'apparente A l'absence de comp6tence) et rend
nulle une ordonnance ou une d6cision. Les propositions
suivantes montrent que cette opinion est la meilleure.
Les formules qui sont cens6es 6carter I'examen judi-
ciaire ne peuvent emp&cher l'examen de d6cision enta-
ch6es par la violation de la r6gle; une d6cision ainsi
entach6e peut 8tre attaqu6e parallblement au moyen

28 [1967] 3 W.L.R. 382 (C.A.).
29 (1976), 59 D.L.R. (3d) 146.
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in the courts; prior recourse to such procedures is not to
be construed as a waiver of the breach, nor can an
appeal in the strict sense cure the vice of the original
determination for one cannot appeal against a nullity
and the appellate proceedings should also be treated as
void.

Professor de Smith proceeds on the assumption
(p. 131) that breach of natural justice goes to
jurisdiction (or is closely akin to jurisdictional
error) and makes a decision void.

Other cases which might be mentioned in sup-
port of the same proposition are Tippett v. Inter-
national Typographical Uniono at p. 543;
Lapointe v. L'Association de Bienfaisance et de
Retraite de la Police de Montrial31 . Authorities
other than Canadian, which might be cited are
Ridge v. Baldwin 32; Denton v. Auckland City";
McCarthy v. Grant34; at pp. 1021-22; Hoggard v.
Worsborough U.D.C. 35; Kanda v. Government of
Malaya 36.

In my opinion, the error of the council commit-
tee was not a mere error of law within jurisdiction.
Failure to hear Mr. Harelkin went to the "very
root of the determination" of the committee and,
as such, amounted to jurisdictional error.

(3) Where there has been a denial of natural justice
(and hence a lack of jurisdiction) certiorari will
issue, notwithstanding a right of appeal to an
administrative or domestic body, where that body
exercises purely appellate functions.

This point raises the general issue of the discre-
tionary nature of certiorari. In this context the.
authorities, as I have earlier indicated, draw a
distinction between jurisdictional and non-jurisdic-
tional error and between a right of appeal to an
administrative or domestic tribunal and a right of
appeal to the courts. Generally speaking, the rule
is that, if the error is jurisdictional, certiorari will
issue ex debito justitiae, but if the error is error in

30 (1976), 63 D.L.R. (3d) 522 (B.S.S.C.).
3[1906] A.C. 535 (J.C.P.C.).

32 [1964] A.C. 40 (H.L.).
3 [1969) N.Z.L.R. 256 (N.Z.S.C.).
3 [1959] N.Z.L.R. 1014 (N.Z.S.C.).

[1962] 2 Q.B. 93 (Q.B.D.).
36 [1962] A.C. 322 (P.C.).

d'un mandamus; il n'est pas n6cessaire de se pr6valoir
des proc6dures d'appel de nature administrative ou
interne pour pouvoir contester la d6cision devant les
cours; le recours pr6alable A ces proc6dures ne doit pas
8tre interpr6t6 comme une renonciation A invoquer la
violation et un appel au sens strict du terme ne peut
corriger le vice de la premiere d6cision, car appel ne
peut 8tre interjet6 d'une d6cision nulle et les proc6dures
en appel doivent 6galement 8tre consid6r6es comme
nulles.
Le professeur de Smith part de l'hypoth~se (p.
131) que la violation de la justice naturelle porte
atteinte A la comp6tence (ou s'apparente A une
erreur de comp6tence) et rend une d6cision nulle.

Les arrats Tippett v. International Typographi-
cal Uniono A la p. 543; Lapointe v. L'Association
de Bienfaisance et de Retraite de la Police de
Montrial", peuvent 6galement 8tre cit6s A l'appui
de cette proposition. Parmi les d6cisions des tribu-
naux 6trangers, on peut citer les arr8ts Ridge v.
Baldwin 32; Denton v. Auckland City 33; McCarthy
v. Grant34, aux pp. 1021 et 1022; Hoggard v.
Worsborough U.D.C. 35; Kanda v. Government of
Malaya3

6.

A mon avis, I'erreur du comit6 du conseil n'est
pas une simple erreur de droit commise A l'int6-
rieur de sa comp6tence. Le d6faut d'entendre M.
Harelkin attaque la [TRADUCTION] ebase mime
de la d6cision du comit6 et 6quivaut, comme tel, A
une erreur d'ordre juridictionnel.
(3) S'il y a d6ni de justice naturelle (et donc absence de

comp6tence) un certiorari est 6mis, malgr6 l'exis-
tence d'un droit d'appel A un organisme administra-
tif ou interne, lorsque cet organisme exerce une
pure juridiction d'appel.

Ce point soulave la question gbn6rale de la
nature discr6tionnaire du certiorari. Dans ce con-
texte, les arr~ts que j'ai pr6c6demment cit6s font
une distinction entre les erreurs d'ordre juridic-
tionnel et celles qui sont d'un autre ordre et entre
un droit d'appel A un tribunal administratif ou
interne et un droit d'appel aux cours. De fagon
g6n6rale, s'il s'agit d'une erreur d'ordre juridic-
tionnel, le certiorari est 6mis ex debito justitiae,

30 (1976), 63 D.L.R. (3d) 522 (C.S.C-B.).
3[1906] A.C. 535 (J.C.P.C.).

32 [1964] A.C. 40 (H.L.).
3 [1969] N.Z.L.R. 256 (N.Z.S.C.).
3 [1959] N.Z.L.R.1014 (N.Z.S.C.).
3 [1962] 2 Q.B. 93 (Q.B.D.).
36 [1962] A.C. 322 (P.C.).
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law, then in the absence of a privative clause,
certiorari may issue. The discretion is broad when
the error is non-jurisdictional and there is an
appeal to the courts, but virtually disappears when
the error is jurisdictional and the right of appeal, if
any, is to an administrative or domestic tribunal
sitting in a purely appellate role.

Counsel has not cited a single case, and I know
of none, in which certiorari has been denied when
the ground of complaint has been failure to accord
a statutory right resulting in a denial of natural
justice and the appeal is to a domestic tribunal
exercising purely appellate functions. Professor de
Smith expresses the point admirably at p. 133:

Nor will a person aggrieved by an invalid decision be
required first to exhaust administrative or domestic
appellate remedies as a condition precedent to impugn-
ing that decision in the courts.

At p. 375, Professor de Smith states that an
applicant for certiorari is not normally obliged to
have exhausted his rights of appeal within the
administrative hierarchy. Commencing on the
same page, he speaks of the principles that ought
to regulate the exercise of judicial discretion when
alternative remedies are available. This is one of
the principles mentioned:

If an applicant claims to be aggrieved by a decision
made without jurisdiction or in breach of the rules of
natural justice, the fact that he has not taken advantage
of a statutory right of appeal should normally be regard-
ed as irrelevant.

The loosely-formulated American doctrine of
exhaustion of remedies has simply had no Canadi-
an or English counterpart. Wade says in his
Administrative Law (4th ed., 1977), p. 561-2:

There is no rule requiring what is sometimes called
the exhaustion of administrative remedies. One aspect of
the rule of law is that illegal administrative action can
be challenged in the court as soon as it is taken or
threatened. There is therefore no need first to pursue
any administrative procedure or appeal in order to see
whether the action will in the end be taken or not.

mais s'il s'agit d'une erreur de droit, le certiorari
peut 8tre 6mis en l'absence d'une clause privative.
Le pouvoir discr6tionnaire est 6tendu lorsque l'er-
reur n'en est pas une d'ordre juridictionnel et
qu'appel peut 8tre interjet6 devant les cours, mais
disparait de fait lorsqu'il s'agit d'une erreur d'or-
dre juridictionnel et que le droit d'appel, s'il en est,
s'exerce devant un tribunal administratif ou
interne qui agit comme juridiction d'appel.

Les avocats n'ont cit6 aucun arrat, et pour ma
part je n'en connais aucun, oai un certiorari a 6t6
refus6 lorsqu'on se plaignait que le d6faut d'accor-
der un droit statutaire entrainait un d6ni de justice
naturelle et lorsque l'appel 6tait interjet6 devant
un tribunal interne qui agit comme juridiction
d'appel. Le professeur de Smith a admirablement
formul6 cette question (p. 133):

[TRADUCTION] Une personne 16sbe par une d6cision
invalide n'est pas tenue d'6puiser d'abord tous les appels
de nature administrative ou interne avant de pouvoir
attaquer cette d6cision devant les tribunaux.

A la p. 375, le professeur de Smith affirme que,
nomalement, celui qui demande l'6mission d'un
certiorari n'est pas oblig6 d'6puiser d'abord ses
droits d'appel auprbs de l'administration. Toujours
A la meme page, il parle des principes qui
devraient r6gir l'exercice de la discr6tion judiciaire
lorsqu'il existe d'autres recours. En voici un:

[TRADUCTION] Si un requ6rant pr6tend etre 16s6 par
une d6cision outrepassant la comp6tence ou violant les
rkgles de justice naturelle, le fait qu'il ne se soit pas
pr6valu d'un droit d'appel pr6vu par la loi doit normale-
ment 8tre consid6r6 comme non pertinent.

La doctrine ambricaine vaguement formul6e de
l'6puisement des recours n'a aucune contrepartie
canadienne ou anglaise. Dans Administrative Law
(4e 6d., 1977), Wade dit (aux pp. 561 et 562):

[TRADUCTION] Aucune r~gle n'exige ce qu'on appelle
parfois l'6puisement des recours administratifs. La r~gle
de droit permet d'une part que Faction administrative
ill6gale soit contest6e devant la cour ds qu'elle est prise
ou imminente. II n'est donc pas n6cessaire de se pr6va-
loir d'abord de toute proc6dure ou de tout appel de
nature administrative en vue de voir si en fin de compte
l'action sera prise ou non.
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There are several broad principles operative in this
general area of want of jurisdiction, and alterna-
tive remedies. Generally speaking, certiorari is a
matter of discretion. The discretion must, of
course, be exercised judicially and, in the absence
of something in the circumstances of the case
which makes it proper to refuse the relief, the writ
will issue ex debito justitiae in an excess of juris-
diction situation. The phrase ex debito justitiae is
merely a shorthand for referring to those cases
where "the court, although nominally it has a
discretion, if it is to act according to the ordinary
principles upon which judicial discretion is exer-
cised, must exercise that discretion in a particular
way", per Sir Wilfred Greene M.R. in The King v.
Stafford Justices", at p. 43. This does not rule out
inquiry into the conduct of the applicant and the
circumstances of the case. Inordinate delay may be
ground for refusing relief. Where an alternative
remedy exists, in the case of want of jurisdiction,
certiorari remains available but, in each case, the
court in exercising its discretion must consider the
convenience and adequacy of the alternative
remedy. An example will be found in Regina v.
Brighton Justices ex p. Robinson", in which a
traffic summons against Mrs. Robinson was heard
in her absence. The Criminal Justice Act, 1967
provided a procedure whereby in that situation a
statutory declaration could be filed with the clerk
to the justices, the result of which was to render
the summons and all subsequent proceedings void.
An application for an order of certiorari was
granted quashing the conviction notwithstanding
the alternative remedy. It should be added that the
Court made it clear that an order of certiorari
would not go as a matter of course and that, in
future, regard would be had as to why the appli-
cant had not used the alternative procedure.

The nature of the error will also be a circum-
stance for consideration. If the loss of jurisdiction
derives from a misinterpretation of a statute, a
statutory right of appeal may well be adequate. On
the other hand, a breach of natural justice in all
but the rarest of cases will render inadequate the
remedy. A possible exception is the availability of

37 [1940] 2 K.B. 33.
38 [1973] 1 W.L.R. 69.

Ce domaine de l'absence de comp6tence et des
recours subsidiaires est regi par plusieurs grands
principes. De fagon g6n6rale, I'6mission du certio-
rari est de nature discr6tionnaire. Ce pouvoir dis-
cr6tionnaire doit 6tre exerc6 de fagon judiciaire et
si rien ne justifie un refus, le bref est 6mis ex
debito justitiae dans un cas d'exc6s de compe-
tence. L'expression ex debito justitiae est une
expression en abr6g6 qui designe les cas oft [TRA-

DUCTION] abien qu'elle ait nominalement un pou-
voir discr6tionnaire, la cour, si elle veut agir con-
form6ment aux principes qui r6gissent la discr6tion
judiciaire, doit exercer ce pouvoir d'une certaine
fagono, par sir Wilfred Greene, maitre des r6les,
dans The King v. Stafford Justices37 , A la p. 43.
Ceci n'exclut pas un examen de la conduite du
requbrant et des circonstances de l'affaire. Un
retard excessif peut constituer un motif de refus.
Dans un cas d'absence de comp6tence, on peut
demander I'6mission d'un certiorari m~me si un
autre recours existe mais, dans chaque cas, la cour
doit, dans l'exercice de son pouvoir discr6tionnaire,
examiner les avantages et la suffisance de cet autre
recours. L'arr8t Regina v. Brighton Justices ex p.
Robinson 38, illustre ce principe; dans cette affaire,
une plainte d6pos6e contre Mme Robinson en vertu
des r6glements de la circulation avait 6t6 entendue
en son absence. La Criminal Justice Act, 1967,
pr6voyait que, dans un tel cas, une d6claration
statutaire d6pos6e au greffe des tribunaux avait
pour effet d'annuler la plainte et toutes les proc6-
dures subs6quentes. Une demande d'ordonnance
de certiorari infirmant la d6claration de culpabi-
lit6 a 6t6 accueillie malgr6 l'existence de l'autre
recours. Je dois ajouter que la cour a clairement
affirm6 que l'6mission d'un certiorari n'6tait pas
acquise et qu'd l'avenir elle tiendrait compte des
motifs qui ont incit6 le requ6rant A ne pas se
pr6valoir de l'autre proc6dure.

La nature de l'erreur doit 6galement 8tre prise
en consid6ration. Si la perte de comp6tence
d6coule d'une mauvaise interpr6tation d'une loi, un
droit d'appel pr6vu par la loi peut trbs bien 8tre
appropri6. D'autre part, dans presque tous les cas
de violation de la justice naturelle, I'appel n'est pas
un recours appropri6. La possibilit6 d'une audience

37 [1940] 2 K.B. 33.
38 [1973] 1 W.L.R. 69.
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a hearing de novo on appeal to a body exercising
original jurisdiction.

The nature of the appellate body may also be of
concern. Where a statutory right of appeal is
provided directly to the courts, the reviewing court
is more likely to refuse certiorari, especially on
questions of statutory interpretation. See, for
example, the decision of the Alberta Supreme
Court, Appellate Division, in Re Chad Investments
Ltd. and Longson, Tammets & Denton Real
Estate Ltd. et al.39, in particular at p. 632:

This is a case where the right of appeal is to the
ordinary Court. It has been decided in a number of cases
that where the right of appeal is not to an ordinary
Court but to some other authority, then certiorari
should be granted notwithstanding the right of appeal.

On the other hand, as one moves away from a
right of appeal to the courts to a right of appeal to
a statutory tribunal (see Regina v. Paddington
Valuation Officer, Ex p. Peachey Property Corpo-
ration Ltd .40), or an appeal to administrative offi-
cials, even ministers (see R. v. Spalding4l) and,
ultimately, domestic bodies (see O'Laughlin v.
Halifax Longshoremen's Association42 ), the alter-
native remedies are more frequently found to be
inadequate. The following passages from the judg-
ment of O'Halloran J.A. in the Spalding case bear
repeating, pp. 376-7:

Respondent's complaint on certiorari in essence was
not against a wrong judicial decision as such by the
Special Inquiry Officer, but it was a complaint that no
proper hearing was held by the officer to justify any
decision right or wrong.

Upon this understanding of the situation, the right to
certiorari arose ex debito justitiae unhampered by con-
siderations which might otherwise affect the exercise of
discretion in a case where there is a pending appeal
safeguarded by statute from a constituted Court to a
provincial Appellate Court. On these grounds alone with
deference the appeal is one that requires dismissal.

3 (1971), 20 D.L.R. (3d) 627.
- [1966] 1 Q.B. 380.
41 [1955] 5 D.L.R. 374 (B.C.C.A.).
4 (1972), 28 D.L.R. (3d) 315.

de novo en appel devant un organisme exergant la
comp6tence initiale constitue une exception 6ven-
tuelle.

La nature de l'organisme qui exerce la juridic-
tion d'appel peut 6galement avoir une incidence.
Lorsque la loi pr6voit un droit d'appel directement
aux cours, il est plus probable que la cour charg6e
de l'examen refuse le certiorari, particulibrement
s'il est question d'interpr6tation de la loi. Par
exemple, voir la d6cision de la Division d'appel de
la Cour supreme de I'Alberta dans Re Chad
Investments Ltd. and Longson, Tammets &
Denton Real Estate Ltd. et al. , notamment A la
p. 632:

[TRADUCTION] Il s'agit d'un cas oi existe un droit
d'appel A une cour ordinaire. Nombre d'arrats ont statu6
que le certiorari devait 8tre accord6 lorsque l'appel 6tait
interjet6 non pas devant une cour ordinaire mais devant
une autre instance, malgr6 l'existence d'un droit d'appel.

D'autre part, lorsqu'on passe du droit d'appel aux
cours au droit d'appel A un tribunal statutaire (voir
Regina v. Paddington Valuation Officer, Ex p.
Peachey Property Corporation Ltd.4o), ou A un
appel A des fonctionnaires, m~me A des ministres
(voir R. v. Spalding1 ) et, finalement, i des orga-
nismes internes (voir O'Laughlin v. Halifax
Longshoremen's Association4 2), ces recours sont le
plus souvent inappropri6s. Les extraits suivants
tir6s du jugement du juge d'appel O'Halloran dans
l'arret Spalding mbritent d'8tre repris (pp. 376 et
377):

[TRADUCTION] En demandant un certiorari, l'intim6
ne se plaint pas, au fond, que l'enquiteur sp6cial a rendu
une mauvaise d6cision judiciaire mais plut~t qu'il n'a
pas tenu une audience r6gulibre pour justifier sa d6ci-
sion, bonne ou mauvaise.

Sur la base de cette interpr6tation de la situation, le
droit au certiorari apparait ex debito justitiae libre de
considerations qui autrement pourraient porter atteinte
A l'exercice du pouvoir discr6tionnaire lorsqu'il y a un
appel en suspens, garanti par la loi, devant une cour
d'appel provinciale de l'action d'une cour constitu6e.
Pour ces seuls motifs, avec 6gards, I'appel doit 6tre
rejet6.

3 (1971), 20 D.L.R. (3d) 627.
- [1966] 1 Q.B. 380.
41 [1955] 5 D.L.R. 374 (C.A. C.-B.).
42 (1972), 28 D.L.R. (3d) 315.
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The capacity of the remedial body may be of
importance. Where the body which may grant the
remedy exercises original jurisdiction (King v.
University of Saskatchewan, supra; Re Chromex
Nickel Mines Ltd. 43), perhaps even hearing the
matter de novo, the remedy will be more often
perceived as adequate, even conceivably in cases of
denial of natural justice. On the other hand, the
normal sort of purely appellate function will rarely
be seen as capable of curing a breach of natural
justice. The Peachey and O'Laughlin cases exem-
plify this point, as does Leary v. National Union of
Vehicle Builders". In the extreme can be found
the case of Jim Patrick Ltd. v. United Stone &
Allied Products Workers45, at p. 197, where the
powers of the Board in the statute were extremely
limited.

I wish now to turn briefly to the dictum of Mr.
Justice Spence in King v. University of Saskatche-
wan, supra. As I conceive it, the essential differ-
ence between the King case, in the context of
which the words of Mr. Justice Spence must be
read and understood, and the present case, lies in
the fact that in King the senate committee was
functioning in a degree-granting capacity, whereas
the senate appeal committee would be acting in
the case at bar simply in an appellate role. Section
33(2)(b) of The University of Regina Act states
that:
The senate may provide for the granting of degrees ...

Section 79(l)(b) states that:
The council ... conduct the examination of all courses
and determine the results of the examinations.

What is at issue here falls entirely within the
above statutory mandate of the council. The sen-
ate's role is appellate. Two provincial appellate
court judgments have analyzed the dictum in King:
Re Chromex Nickel Mines Ltd., supra, and
O'Laughlin v. Halifax Longshoremen's Associa-
tion, supra. In Chromex, a decision of the British
Columbia Court of Appeal, the Securities Com-
mission was found not to be limited to appellate
jurisdiction. Its powers went far beyond appellate

4 (1970), 16 D.L.R. (3d) 273.
" [1970] 3 W.L.R. 434 (Ch. D.).
45 (1959), 21 D.L.R. (2d) 189 (Sask. C.A.).

Les pouvoirs de l'organisme charg6 d'apporter
des redressements peuvent revatir une certaine
importance. Lorsque l'organisme qui peut accorder
le redressement exerce la comp6tence initiale
(King c. Universiti de la Saskatchewan, pr6cit6;
Re Chromex Nickel Mines Ltd.43), procde m me
A une audience de novo, le recours sera plus sou-
vent consid6r6 comme appropri6, peut-8tre m8me
dans les cas de d6ni de justice naturelle. D'autre
part, l'organisme qui agit comme une pure juridic-
tion d'appel sera rarement jug6 en mesure de
corriger une violation de la justice naturelle. Les
arrats Peachey, O'Laughlin et Leary v. National
Union of Vehicle Builders" illustrent ce point. A
l'extr8me se trouve l'arr8t Jim Patrick Ltd. v.
United Stone & Allied Products Workers45, a la p.
197, oa la loi accordait A la commission en cause
des pouvoirs extremement limit6s.

Je passe bribvement au dictum du juge Spence
dans King c. Universitg de la Saskatchewan, pre-
cit6. Selon moi, la diff6rence essentielle entre l'ar-
ret King, dans le contexte ofi les propos du juge
Spence doivent etre lus et compris, et la pr6sente
affaire, r6side dans le fait que dans l'arret King, la
fonction du comit6 du s6nat 6tait de d6cerner des
dipl~mes, alors qu'en l'esp~ce le comit6 d'appel du
s6nat agit simplement comme juridiction d'appel.
L'alin6a 33(2)b) de The University of Regina Act
precise:

[TRADUCTION] Le s6nat peut accorder des dipl~mes ...

L'alin6a 79(1)b) 6nonce:
[TRADUCTION] Le conseil ... prochde A I'6tude des
cours et fixe les r6sultats des examens.

Ce qui est en litige ici rel6ve entibrement du
mandat ci-dessus accord6 au conseil par la loi. Le
r8le du s6nat est d'agir comme juridiction d'appel.
Deux cours d'appel provinciales ont analys6 le
dictum en cause dans l'arret King: Re Chromex
Nickel Mines Ltd., pr6cit6 et O'Laughlin v. Hali-
fax Longshoremen's Association, pr6cit6. Dans
l'arret Chromex, une d6cision de la Cour d'appel
de la Colombie-Britannique, on a jug6 que la
fonction de la Commission des valeurs mobilibres

4(1970), 16 D.L.R. (3d) 273.
" [1970] 3 W.L.R. 434 (Ch. D.).
45 (1959), 21 D.L.R. (2d) 189 (Sask. C.A.).
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jurisdiction in the strict sense. Relief was denied.
In O'Laughlin, a decision of the Appellate Division
of the Nova Scotia Supreme Court, the local union
membership, on review of their executive board's
decision, were held to be fulfilling an appellate role
only and, therefore, were not in a position to cure a
defect in natural justice on the part of the execu-
tive board. Relief was granted.

In King, the "appeal" really amounted to a
rehearing from the beginning by the only body
empowered to grant degrees. It had the "sole
power to decide the point in issue"-Bull J.A. in
the Chromex case at p. 284. The facts were unusu-
al and the case should not, in my opinion, be taken
as applicable generally to appeal structures, or as
negating the authority of the impressive list of
cases, Canadian and Commonwealth, which state
that certiorari is available ex debito justitiae for
breach of natural justice. A defect in natural
justice, on the part of the council, on the question
of examinations is not, in my view, capable of
being cured by the senate subsequently complying
with the principles of natural justice. By statute,
the appellant is entitled to fairness in both the
scholarly forum of council, and in the lay forum of
senate.

We have been referred to the decision of the
Ontario Divisional Court in Re Polten and Gov-
erning Council of The University of Toronto et
al.46 That case can be taken to hold that, as the
only duty upon the council committee was to "deal
with and decide", there was no requirement to give
Polten a hearing and, thus, no breach of the rules
of natural justice. In the instant case, the statutory
language is different, and it therefore follows that
the rights of Polten and those of Harelkin stand on
a different footing.

It is the convenience and adequacy of the alter-
native remedy, i.e. an appeal to the senate appeals

" (1975), 59 D.L.R. (3d) 197.

ne se limitait pas A agir comme juridiction d'appel.
Ces pouvoirs d6passaient largement ceux d'une
juridiction d'appel au sens strict. On a refus6 le
redressement. Dans l'arret O'Laughlin, une dcci-
sion de la Division d'appel de la Cour supreme de
la Nouvelle-Ecosse, on a jug6 que le syndicat local,
qui examinait une decision de son comit6 ex6cutif,
agissait seulement comme juridiction d'appel et
n'6tait donc pas en mesure de corriger le manque-
ment A la justice naturelle du comit6 ex6cutif. Le
redressement a 6t6 accord6.

Dans l'arrt King, I'appel* 6quivalait en fait A
une nouvelle audience tenue par le seul organe
autoris6 A accorder des dipl~mes. Il avait le [TRA-
DUCTION] 6pouvoir exclusif de decider le point en
litige*-le juge d'appel Bull dans l'arr~t Chromex,
p. 284. Les faits 6taient inusit6s et l'arrat ne doit
pas 6tre appliqu6 de fagon g6n6rale A tous les
organes d'appel ni servir A contrer la force pro-
bante de l'impressionnante liste des arrats, tant du
Canada que du Commonwealth, qui ont 6tabli que
la violation de la justice naturelle donnait ouver-
ture A un certiorari ex debito justitiae. L'inobser-
vation de la justice naturelle par le conseil, sur la
question des examens, ne peut, A mon avis, etre
corrig6e par le sbnat qui respecterait subs6quem-
ment les principes de justice naturelle. En vertu de
la loi, I'appelant a le droit d'8tre trait6 equitable-
ment autant par la tribune de grand savoir que
constitue le conseil que par le s6nat compos6 de
profanes.

On nous a cit6 la d6cision que la Cour division-
naire de l'Ontario a rendue dans Re Polten and
Governing Council of The University of Toronto et
al.46 On peut d6duire que cet arrit pose en prin-
cipe que, puisque la seule obligation impos6e au
comit6 du conseil 6tait [TRADUCTION] 6d'exami-
ner et de trancher, il n'6tait pas tenu d'accorder
une audience A Polten et qu'en cons6quence les
r6gles de justice naturelle n'ont pas 6t6 viol6es. En
l'esp6ce, la loi est r6dig6e diff6remment et il s'en-
suit que les droits de Polten et ceux de Harelkin
ont un fondement diff6rent.

L'attention doit porter sur les avantages et la
suffisance de l'autre recours, c'est-A-dire un appel

- (1975), 59 D.L.R. (3d) 197.
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committee, which should be the focus of attention.
The case at bar, in my opinion, is a classic example
of the situation where the discretion of the review-
ing court is "nominal" and, upon the facts, ought
to be exercised in favour of Mr. Harelkin. The
fundamental reason underlying all of this is that
an appeal is simply not a sufficient remedy for the
failure to do justice in the first place. Take the
present case. Assume an appeal to the senate
appeals committee. The ground of appeal would be
that the council committee had erred in failing to
afford the student an opportunity to be heard. The
appeals committee would be placed immediately in
the invidious position of having to decide, as a
question of law, an issue already decided in favour
of the student in the Saskatchewan Courts. What
then would be the proper course for the appeals
committee-send the matter back to council for
rehearing? Hear the case anew despite its appel-
late role? Does the senate appeals committee have
the power to do either?

A person appealing a decision made against him
without a hearing is at a grave disadvantage. At
the first level, the burden of persuasion lies with
the other side to show some reason why a decision
adverse to this individual should be made. At the
appeal level the burden changes. The present case
is a good example. Should Mr. Harelkin be expect-
ed to go to the senate not knowing what has been
placed against him at council or the real reason for
his expulsion-bad marks or neurosis?

There are no minutes of the committee of coun-
cil available. There is nothing to show whether the
real core of Mr. Harelkin's complaint-that he
was being rejected because of mental instability
rather than low marks-was ever placed before the
committee. If the appeal body were specifically
charged with determining whether the lower deci-
sion was properly made, and if not, that it should
remit the matter to the lower level for rehearing,
the matter might be different; see (1971), 49 Can.
Bar Rev. 624. Appeal might conceivably be equal-
ly as effective as review. But that is not this case.

au comit6 d'appel du s6nat. A mon avis, la pr6-
sente affaire constitue un exemple typique qui
illustre le cas ofi le pouvoir discr6tionnaire de la
cour charg6e de l'examen est Ksymbolique* et doit
6tre exerc6, compte tenu des faits, A l'avantage de
M. Harelkin. Cette opinion se fonde fondamenta-
lement sur le fait qu'un appel ne peut rem6dier au
d6faut de rendre justice en premiere instance. Pre-
nons la pr6sente affaire. Pr6sumons qu'appel a 6t
interjet6 au comit6 d'appel du s6nat. Le moyen
d'appel serait que le comit6 du conseil a err6 en
n'accordant pas A l'6tudiant la possibilit6 de se
faire entendre. Le comit6 d'appel se trouverait
alors dans une situation ingrate: il aurait A tran-
cher, comme question de droit, une question dejA
r6solue en faveur de l'appelant par les cours de la
Saskatchewan. Que devrait alors faire le comit6
d'appel-retourner le dossier au conseil pour une
nouvelle audience? Entendre la cause A nouveau
m8me s'il exerce une juridiction d'appel? Le
comit6 d'appel du s6nat a-t-il le pouvoir de faire
l'un et l'autre?

La personne qui appelle d'une d6cision prise
contre elle sans qu'elle soit entendue est s6rieuse-
ment d6savantag6e. En premiere instance, I'autre
partie a le fardeau de convaincre la cour qu'une
d6cision d6favorable A cet individu doit 8tre
rendue. En appel, le fardeau n'est pas le m8me. La
pr6sente cause en est un bon exemple. Doit-on
s'attendre A ce que M. Harelkin se pr6sente devant
le s6nat sans savoir ce qui a 6t6 invoqu6 contre lui
devant le conseil ou le v6ritable motif de son
expulsion-ses mauvaises notes ou sa n6vrose?

Aucun procks-verbal des reunions du comit6 du
conseil n'est disponible. Rien ne peut servir A
d6montrer si le comit6 a 6t6 saisi du motif v6rita-
ble de la plainte de M. Harelkin, soit qu'il ait 6t6
exclu en raison de son instabilit6 mentale et non de
ses faibles notes. Si l'organe d'appel 6tait pr6cis6-
ment charg6 de d6cider si la d6cision d'instance
inf6rieure a 6t6 prise A bon droit et s'il 6tait tenu,
dans le cas contraire, de retourner le dossier A
l'instance inf6rieure pour une nouvelle audition,
l'affaire pourrait 8tre diff6rente; voir (1971), 49 R.
du B. Can. 624. On peut concevoir que l'appel soit
aussi avantageux qu'un examen. Mais ce n'est pas
le cas.
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The dynamic of ascending rigidity is readily
apparent in structures such as a university. Who
could possibly pretend that a student starts the day
with as fair a chance in a hearing before the
university senate, or its committee, faced with
adverse decisions from the faculty studies commit-
tee and a council committee, both made with no
hearing, as he would have before the first body to
have considered the matter? Furthermore, there is
a world of difference between these bodies, as the
faculty committee and the council committee are
composed of academics, with expertise in judging
the quality of a student's work and whether it
warrants expulsion, while the senate is composed
in the main of administrators, lay people, and
students. The key decision is by the academic
committee. Thus, it is before this Committee that
the person should be heard above all: see Leary v.
National Union of Vehicle Builders, supra.

Professor de Smith sums up the position in the
following words (pp. 210-11) which I would like to
adopt:
... the present weight of authority appears to support
the view that a breach of natural justice in the first
instance can be rectified only by a full and fair de novo
hearing given either (i) by the body perpetrating the
original breach, or (if possible) a differently constituted
body with the same powers and status, or (ii) (excep-
tionally) an appellate body, if that body also has original
jurisdiction and exercises that jurisdiction in the particu-
lar case.

Mr. Harelkin should be able to look to the
courts for relief if he is treated unfairly by the
council, regardless of what might have occurred
before the senate, had he pursued that route. At
the time he was faced with the choice of senate
appeal or certiorari he had no assurance that he
would be heard by the senate appeals committee.
The council committee, whose statutory duty to
"hear and decide" was framed in the same terms
as senate, had preferred an in camera session from
which he was excluded. There was nothing, at the
time, to say that senate would not adopt the same
attitude. The fact that the senate has adopted
procedural safeguards since these proceedings
were initiated clarifies that issue for the future,

La dynamique du syst6me de la rigidit6 ascen-
dante ressort facilement d'organismes structures
comme les universit6s. Qui peut pr6tendre qu'un
6tudiant est en aussi bonne position devant le s6nat
de l'universit6, ou son comit6, confront6 A des
d6cisions d6favorables du comit6 des 6tudes de la
facult6 et du comit6 du conseil, rendues sans
audience, qu'il l'aurait 6t6 devant le premier
organe charg6 d'examiner l'affaire? En outre, il y
a une foule de diff6rences entre ces organes puis-
que le comit6 de la facult6 et le comit6 du conseil
sont compos6s d'universitaires habitu6s A juger de
la qualit6 du travail d'un 6tudiant et A d6terminer
s'il justifie l'expulsion, alors que le s6nat se com-
pose principalement d'administrateurs, de profanes
et d'6tudiants. La d6cision maitresse est prise par
le comit6 d'universitaires. La personne doit donc
avant tout 8tre entendue par ce comit6: voir Leary
v. National Union of Vehicle Builders, pr6cit6.

Le professeur de Smith a r6sum6 en ces termes
la situation; j'aimerais les faire miens (pp. 210 et
211):
[TRADUCTION] ... la jurisprudence actuelle parait
6tayer le point de vue qu'une violation de la justice
naturelle en premiere instance peut 8tre corrig6e unique-
ment par une audience de novo compl6te et 6quitable,
tenue soit (i) par l'organe qui s'est rendu coupable de la
violation ou (si cela est possible) par un organe constitu6
diffbremment mais poss6dant les m8mes pouvoirs et le
mime statut, ou (ii) (exceptionnellement) par un organe
exergant une juridiction d'appel si cet organe posshde
6galement la comp6tence initiale et exerce cette comp6-
tence dans l'affaire donn6e.

M. Harelkin doit pouvoir se tourner vers les
cours pour obtenir un redressement s'il est trait6
injustement par le conseil, ind6pendamment de ce
qui aurait pu se passer devant le s6nat s'il avait
d6cid6 de suivre cette voie. Au moment oAi il a eu A
choisir entre un appel au s6nat ou un certiorari, il
n'avait aucune certitude qu'il serait entendu par le
comit6 d'appel du s6nat. Le comit6 du conseil,
dont l'obligation statutaire [TRADUCTION] Kd'en-
tendre et de tranchers 6tait conque dans les mimes
termes que celle du s6nat, avait pr6f6r6 une
audience A huis clos dont il avait 6t6 exclu. Rien ne
pouvait lui indiquer A ce moment-lA que le s6nat
n'adopterait pas la m8me attitude. Le fait que le
s6nat ait adopt6 des garanties en matibre de proc6-
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but it does not, in any way, in my view affect the
outcome of this appeal.

The university says that to require the full hear-
ing of the type which the applicant seeks could be
interpreted as a requirement to have at least two
full-scale confrontations between student and uni-
versity in the process of having a student discon-
tinue his studies. That may be so. But the fault, if
fault it is, lies in the legislation, and not in the
expectations of the student. The University of
Regina Act, for reasons best known to the legisla-
tors, gives a student believing himself aggrieved
two hearings, i.e. one original hearing and one on
appeal. The student in the case at bar has not
waived his right to either hearing, and it would be
wrong, in my view, to deny him that which the
statute expressly accords him.

On the footing (i) that the council of the Uni-
versity of Regina had no jurisdiction to deny the
appellant a hearing, and (ii) that the appeal given
the appellant is administrative and not to the
courts, there is simply no authority for the decision
of the Court below.

Counsel for the university referred the Court to
two other sections of The University of Regina
Act, ss. 9 and 66, which read:
9. The Lieutenant Governor shall be the visitor of the
university with authority to do all those acts that pertain
to visitors as to him seem proper.
66. Where any question arises respecting the powers
and duties of convocation, the senate, board, council or
any officer or servant of the university, the question
shall be settled by a committee composed of the chancel-
lor, the president and the board chairman.

Neither of these sections was relied upon as offer-
ing an alternative remedy on its own. Both were
referred to in support of the broader contention
that the Legislature intended that disputes be
resolved within the university community. Section
66 clearly has no application in this case, as we are
not concerned with uncertainty respecting the
powers or duties of either senate or council. As for
s. 9, it might be noted that the "visitor" has
experienced somewhat of a renaissance of late in

dure depuis l'institution de la pr6sente cause clari-
fie la situation pour l'avenir mais, A mon avis, il
n'influe en aucune fagon sur l'issue du pr6sent
pourvol.

L'universit6 affirme qu'exiger l'audience com-
pl6te du genre de celle que l'appelant cherche A
obtenir 6quivaudrait A exiger au moins deux con-
frontations g6nbrales entre l'6tudiant et l'universit6
avant de lui faire abandonner ses etudes. C'est
possible. Mais la faute, si faute il y a, r6side dans
la loi, non dans l'attente de l'6tudiant. The Univer-
sity of Regina Act, pour des motifs mieux connus
du 16gislateur, accorde A l'6tudiant qui se croit 16s6
le droit A deux audiences, soit une en premiere
instance et l'autre en appel. En l'esp~ce, I'6tudiant
n'a renonc6 ni A l'une ni A l'autre et, A mon avis, il
serait injuste de lui refuser ce que la loi lui accorde
express6ment.

Compte tenu (i) que le conseil de l'universit6 de
Regina n'avait pas la comp6tence de refuser une
audience A I'appelant et (ii) que le droit d'appel
accord6 A l'appelant est de nature administrative et
non de nature judiciaire, la d6cision de la Cour
d'appel est simplement sans pr6c6dent.

L'avocat de l'universit6 a cit6 A la Cour deux
autres articles de The University of Regina Act,
les art. 9 et 66:
[TRADUCTION] 9. Le lieutenant-gouverneur est inspec-
teur de l'universit6 et a le pouvoir de faire tout ce qui est
du ressort des inspecteurs et lui semble opportun.
66. Toute question relative aux pouvoirs et aux obliga-
tions de l'assembl6e, du s6nat, du conseil d'administra-
tion, du conseil ou d'un dirigeant ou d'un employ6 de
l'universit6 doit atre tranch6e par un comit6 compos6 du
chancelier, du pr6sident et du pr6sident du conseil
d'administration.

On ne s'est pas fond6 sur ces articles pour pr6ten-
dre qu'ils offraient d'autres recours. Tous deux ont
6t6 cit6s pour 6tayer la pr6tention qu'il 6tait dans
l'intention de la l6gislature que les litiges se r6glent
A l'int6rieur de l'universit6. Il ne fait aucun doute
que l'art. 66 ne s'applique pas en I'espice puisqu'il
n'est aucunement question des pouvoirs ou des
obligations du s6nat ou du conseil. En ce qui
concerne l'art. 9, on peut noter que l'inspecteurs a
connu un nouvel essor ces dernidres ann6es dans
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English university cases, notably in the recent
decision in Patel v. University of Bradford
Senate4 7 . Academic writers have suggested that
the rehabilitation of the role of the "visitor" may
be the cure to the internal ills of the university: see
Bridge, "Keeping Peace in the Universities"
(1970), 86 L.Q.R. 531 and Ricquier, "The Univer-
sity Visitor" (1978), 4 Dal. L.J. 647. Be that as it
may, the university did not argue that exclusive
jurisdiction here lay in the "visitor", and one
might well question the practical relevance of this
English institution to the modern Canadian
university.

I would allow the appeal, set aside the judgment
of the Court of Appeal, and restore the judgment
at first instance. Chief Justice Bence directed the
university to hold a hearing, pursuant to s.
78(l)(c) of The University of Regina Act, at
which the applicant inter alia would have the right
to be represented by counsel. In argument before
this Court, counsel for Mr. Harelkin conceded
there might be a question as to Mr. Harelkin's
right to counsel before the committee of council.
Counsel expressed the hope that the council of the
university would pass rules governing the conduct
of committee hearings. As I understand his posi-
tion, he was prepared to leave the matter to the
discretion of council, but without foreclosing the
right to challenge the exercise of council's discre-
tion on this point. I would, accordingly, restore the
judgment of Chief Justice Bence except that por-
tion thereof which directs that the applicant be
allowed to be represented by counsel.

The applicant is entitled to his costs in all
Courts.

Appeal dismissed with costs, SPENCE, DICKSON
and ESTEY JJ. dissenting.

Solicitors for the appellant: Wardell, Munkler,
Beckie & Holgate, Saskatoon.

Solicitors for the respondent: McDougall,
Ready, Wakeling, Youck, Kuski, Millar & Smith,
Regina.

4 [1978] 3 All E.R. 841 (Ch. D.).

les arrats touchant les universit6s anglaises, notam-
ment dans la d6cision r6cente Patel v. University
of Bradford Senate 47. Des universitaires ont 6crit
que le r6tablissement du rble de l'ainspecteur*
pourrait 8tre la solution aux probl~mes internes de
l'universit6: voir Bridge, KKeeping Peace in the
Universities) (1970), 86 L.Q.R. 531 et Ricquier,
((The University Visitors (1978), 4 Dal. L.J. 647.
Quoi qu'il en soit, l'universit6 n'a pas soutenu que
l'inspecteur d6tenait la comp6tence exclusive et
l'on serait A meme de s'interroger sur le rapport
pratique qui peut exister entre cette institution
anglaise et l'universit6 canadienne moderne.

Je suis d'avis d'accueillir le pourvoi, d'infirmer
l'arrdt de la Cour d'appel et de r6tablir le juge-
ment de premiere instance. Le juge en chef Bence
a ordonn6 A l'universit6 de tenir une audience,
conform6ment A l'al. 78(1)c) de The University of
Regina Act, A laquelle le requbrant aurait, entre
autres, le droit d'8tre repr6sent6 par avocat. Au
cours des plaidoiries devant cette Cour, I'avocat de
M. Harelkin a admis que le droit de son client
d'8tre repr6sent6 par avocat devant le comit6 du
conseil 6tait peut-8tre contestable. L'avocat a
exprim6 l'espoir que le conseil de l'universit6
adopte des ragles au sujet de la conduite des
audiences du comit6. Selon moi, il 6tait pret A
laisser la question A la discr6tion du conseil mais
sans renoncer A son droit de contester l'exercice du
pouvoir discr6tionnaire du conseil sur ce point. En
cons6quence, je r6tablirais le jugement du juge en
chef Bence sauf la partie qui ordonne qu'il soit
permis au requ6rant d'8tre repr6sent6 par avocat.

Le requbrant a droit A ses d6pens en toutes les
cours.

Pourvoi rejetg avec dipens, les juges SPENCE,
DICKSON et ESTEY 9tant dissidents.

Procureurs de l'appelant: Wardell, Munkler,
Beckie & Holgate, Saskatoon.

Procureurs de l'intimbe: McDougall, Ready,
Wakeling, Youck, Kuski, Millar & Smith,
Regina.

4 [1978] 3 All E.R. 841 (Ch. D.).
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The Canadian Broadcasting Corporation and
Dave Knapp (Applicants in Superior Court)
Appellants;

and

Marc Cordeau and Rhbal Brunet JJ. and Mr.
Romeo Courtemanche, members of the
Quebec Police Commission, and the Quebec
Police Commission (Respondents in Superior
Court) Respondents.

1978: December 20; 1979: June 28.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

QUEBEC

Administrative law - Contempt of court not com-
mitted in presence of the Police Commission - Power
to conduct an inquiry or punish exclusive to superior
courts - Motion in evocation - British North Ameri-
ca Act, s. 96 - Police Act, S.Q. 1968, c. 17, ss. 8, 17,
20, 21 - Public Inquiry Commission Act, R.S.Q. 1964,
c. 11, ss. 7, 9, 10, 11, 12 - Code of Civil Procedure,
arts. 46 to 54.

The Quebec Police Commission made an order direct-
ing appellants to appear before it to answer a charge of
contempt of court because the Canadian Broadcasting
Corporation had broadcast a photograph of a witness
despite being formally prohibited by the Commission
from doing so. The Superior Court authorized the issu-
ance of a writ of evocation for the purpose of declaring
the order void on the sole ground that the members of
the Commission had no power to conduct a hearing or to
impose sentence for a contempt not committed in their
presence. A majority of the Court of Appeal reversed
the judgment of the Superior Court. In this Court
appellants pleaded the three arguments relied on in the
lower courts:

(1) The Police Commission had no power to make the
order for a "partially closed hearing".

(2) The Police Commission did not have the power to
conduct an inquiry concerning a contempt not com-
mitted in its presence or to punish such contempt.

(3) The immunity of the Canadian Broadcasting Cor-
poration and its servants prevented the Commission
from prosecuting them for contempt.

Held: The appeal should be allowed.

La Societ Radio-Canada et Dave Knapp
(Requgrants en Cour supgrieure) Appelants;

et

Messieurs les juges Marc Cordeau et Rhbal
Brunet et monsieur Romeo Courtemanche,
commissaires de la Commission de police du
Quebec, et la Commission de police du
Quebec (Intimbs en Cour supgrieure) Intimis.

1978: 20 d6cembre; 1979: 28 juin.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey and
Pratte.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Droit administratif - Mipris de cour commis hors
la prisence de la Commission de police - Pouvoir
d'enquiter ou de punir exclusif aux cours supbrieures
- Requite en vocation - Acte de l'Ambrique du
Nord britannique, art. 96 - Loi de police, S.Q. 1968,
chap. 17, art. 8, 17, 20, 21 - Loi des commissions
d'enquite, S.R.Q. 1964, chap. 11, art. 7, 9, 10, 11, 12-
Code de procidure civile, art. 46 b 54.

La Commission de police du Qubbec a 6mis une
ordonnance enjoignant aux appelants de comparaitre
devant elle pour r6pondre A une accusation d'outrage au
tribunal parce que la Soci6t6 Radio-Canada avait dif-
fus6 la photographie d'un t6moin malgr6 l'interdiction
formelle de cette Commission. La Cour sup~rieure a
autoris6 la d6livrance d'un bref d'6vocation visant A faire
annuler l'ordonnance pour le seul motif que les commis-
saires n'avaient pas le pouvoir de conduire une enqu6te
ou de condamner pour un outrage commis hors leur
pr6sence. La majorit6 de la Cour d'appel a infirm6 le
jugement de la Cour supbrieure. Les appelants plaident
devant cette Cour les trois moyens invoqu6s devant les
tribunaux d'instance inf&rieure:

1) La Commission de police est inhabile A rendre une
ordonnance de shuis clos partielm.

2) La Commission de police n'a pas le pouvoir de faire
enquate au sujet d'un outrage commis hors sa pre-
sence ni de punir un tel outrage.

3) L'immunit6 de la Soci6t6 Radio-Canada et de ses
pr6pos6s empache la Commission de les rechercher
pour outrage.

Arrit: Le pourvoi doit 8tre accueilli.
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Per Laskin C.J. and Ritchie, Spence, Pigeon, Beetz,
Estey and Pratte JJ.: The second argument relied on by
appellants is good law and suffices to dispose of the case;
there is accordingly no need to consider the two other
points. The validity of this proposition, namely that the
Commission does not have the power to inquire into a
contempt not committed in its presence or to punish
such a contempt, depends upon that of a number of
other propositions.

(1) At common law, the power to conduct an inquiry
into a contempt committed exfacie curiae and to punish
such a contempt is enjoyed exclusively by the superior
courts. It can be concluded from examination of the
Anglo-Canadian authorities of the lkst two hundred
years that the power to punish for contempt committed
ex facie curiae has been firmly established as a power
inherent in and enjoyed exclusively by the superior
courts. This rule is moreover justified in principle. First,
the power to punish for contempt committed ex facie is
liable to result in inquiries which may well involve a
lower court in areas foreign to its jurisdiction. Second,
this power is bound up with the superintending and
controlling power which only a superior court may
exercise over inferior courts. Finally, the inferior courts
are not without any means of ensuring that their lawful
orders are observed, since the superior courts may come
to their aid.

(2) Unlike certain courts of law, the Police Commis-
sion has no inherent powers: it has only loose powers
which are conferred on it by statute.

(3) The Quebec Legislature may not constitutionally
confer on the Police Commission the power to conduct
an inquiry concerning a contempt committed ex facie
and to punish such a contempt. A provincial legislature
may not, without infringing s. 96 of the British North
America Act, confer on a tribunal or a court the mem-
bers of which are not appointed by the Governor Gener-
al a jurisdiction which in 1867 was reserved to the
superior courts.

(4) The Police Act, the Public Inquiry Commission
Act and the Code of Civil Procedure do not confer on
the Police Commission a power to conduct an inquiry
into a contempt committed exfacie curiae and to punish
such a contempt. Sections 11 and 12 of the Public
Inquiry Commission Act confer on commissioners the
powers of a judge of the superior court, but only those
concerning the procedure for the examination of wit-
nesses. As no legislation sets aside the principles of the
common law, which are the source of the law regarding
contempt of court, it must be assumed that the legislator
intended to retain these principles, according to which

Le juge en chef Laskin et les juges Ritchie, Spence,
Pigeon, Beetz, Estey et Pratte: Le deuxibme moyen
invoqu6 par les appelants est bien fond6 et suffit A
disposer du litige; il n'y a donc pas lieu d'examiner les
deux autres. La validit6 de cette proposition, soit que la
Commission n'a pas le pouvoir de faire enquate au sujet
d'un outrage commis hors sa pr6sence ni de punir un tel
outrage, d6pend de la validit6 d'un certain nombre
d'autres propositions.

1) En common law, le pouvoir de faire enqu~te au
sujet d'un outrage commis exfacie curiae et de punir un
tel outrage appartient exclusivement aux cours superieu-
res. L'6tude de la jurisprudence anglo-canadienne des
quelque deux cents dernibres ann6es nous permet de
conclure qu'en matibre d'outrage commis exfacie curiae
l'usage constant veut que le pouvoir soit inhbrent et
exclusif aux cours supbrieures. Cette r6gle se justifie
6galement en principe. D'abord le pouvoir de punir un
outrage commis ex facie est susceptible de donner lieu A
des enquates qui risquent d'entrainer un tribunal inf6-
rieur en des domaines 6trangers A sa juridiction. Ensuite
ce pouvoir se rattache au pouvoir de contr6le et de
surveillance que seule une cour supbrieure peut exercer
sur les tribunaux inf6rieurs. Enfin les tribunaux inf6-
rieurs ne sont pas d6pourvus de tout moyen de faire
observer leurs ordonnances 16gitimes puisque les cours
sup6rieures peuvent leur venir en aide.

2) Contrairement A certaines cours de justice, la
Commission de police ne poss6de aucun pouvoir inh6-
rent. Elle ne dispose que de pouvoirs qui lui sont conf6-
r6s par des textes de loi.

3) La l6gislature du Qubbec ne peut constitutionnel-
lement conf6rer A la Commission de police le pouvoir de
faire enqu~te au sujet d'un outrage commis ex facie et
de punir un tel outrage. Une l6gislature provinciale ne
peut en effet, sans enfreindre l'art. 96 de l'Acte de
l'Ambrique du Nord britannique, conf6rer A un tribunal
ou A une cour dont les membres ne sont pas nommbs par
le gouverneur gbnbral, une juridiction qui, en 1867, 6tait
reservee aux cours superieures.

4) La Loi de police, la Loi des commissions d'en-
quite et le Code de procedure civile ne conf~rent pas A
la Commission de police le pouvoir de faire enquate au
sujet d'un outrage commis exfacie curiae et de punir un
tel outrage. Les articles 11 et 12 de la Loi des commis-
sions d'enqu&e conf~rent aux commissaires les pouvoirs
d'un juge de la Cour supbrieure mais seulement ces
pouvoirs qui concernent les proc6dures de l'examen des
t6moins. Comme aucune disposition 16gislative n'6carte
les principes de la common law qui sont la source du
droit en matibre d'outrage au tribunal, il faut pr6sumer
que le l6gislateur a voulu conserver ces principes selon
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the superior courts enjoy exclusive jurisdiction concern-
ing contempt committed exfacie.

Per Martland and Dickson JJ.: It is not necessary to
the decision in this appeal to consider the constitutional
implications of the power of an inferior tribunal to
punish for contempt committed ex facie. It is sufficient
to state that the powers conferred upon the Police
Commission, given the general limitation at common
law upon the contempt powers of an inferior tribunal,
must be strictly interpreted, and a strict interpretation in
this case leads inevitably to the conclusion that such
power was not invested in the Commission.

National Harbours Board v. Langelier, [ 1969] S.C.R.
60; Saulnier v. Quebec Police Commission, [1976] 1
S.C.R. 572; R. v. Almon (1765), 97 E.R. 94; R. v.
Clement (1821), IV B. & Ald. 218; In the matter of
W.I. Clement (1822), 11 Price's 68; Ex parte Pater
(1864), 5 B. & S. Q.B. 299; R. v. Lefroy (1873), 8 L.R.
Q.B. 134; Ex parte Fernandez (1861), 30 L.J. C.P. 321,
142 E.R. 349; R. v. Davies, [1906] 1 K.B. 32; In re
Gerson, In re Nightingale, [1946] S.C.R. 538; In re
Gerson, [1946] S.C.R. 547; Ex parte Lunan, [1951] 2
D.L.R. 589; Procureur gindral du Qubbec v. Denis,
[1966] C.S. 467; Re Hawkins and Halifax County
Residential Tenancies Board (1974), 47 D.L.R. (3d)
117, referred to; Re Diamond and The Ontario Munic-
ipal Board, [1962] O.R. 328, followed; McKeown v. The
Queen, [1971] S.C.R. 446; Re Regina and Monette
(1975), 64 D.L.R. (3d) 470; Att. Gen. of Quebec and
Keable v. Att. Gen. of Canada, [1979] 1 S.C.R. 218;
Attorney General of Quebec v. Farrah, [1978] 2 S.C.R.
638; Siminaire de Chicoutimi v. City of Chicoutimi,
[1973] S.C.R. 681; Tomko v. Labour Relations Board
(N.S.), [1977] 1 S.C.R. 112; Reference re The Farm
Products Marketing Act of Ontario, [ 1957] S.C.R. 198;
McKay v. The Queen, [1965] S.C.R. 798; C.T.C.U.M. v.
Syndicat du transport de Montrial, [1977] C.A. 476;
Cotroni v. Quebec Police Commission, [1978] 1 S.C.R.
1048; Jones v. Board of Trustees of Edmonton Catholic
School District No. 7, [1977] 2 S.C.R. 872; Corpora-
tion of the City of Mississauga v. Regional Municipali-
ty of Peel, [1979] 2 S.C.R. 224, 26 N.R. 200, referred
to.

APPEAL from a decision of the Court of
Appeal of Quebec reversing a judgment of the
Superior Court', which had authorized a writ of
evocation to be issued. Appeal allowed.

'[1973] C.S. 888.

lesquels en matibre d'outrage commis ex facie les cours
sup6rieures poss6dent une comp6tence exclusive.

Les juges Martland et Dickson: 11 n'est pas n6cessaire,
pour rendre la d6cision en l'esp6ce, d'examiner les impli-
cations constitutionnelles du pouvoir d'un tribunal de
juridiction inf6rieure de punir un outrage commis hors
sa pr6sence. Il suffit de dire que l'on doit interpr6ter
restrictivement les pouvoirs conf6r6s A la Commission de
police, vu la limitation g6n6rale en common law des
pouvoirs de s6vir qu'a un tribunal de juridiction inf6-
rieure et une interpr6tation restrictive en I'esp6ce con-
duit inbvitablement A conclure que la Commission n'est
pas investie de pareil pouvoir.

Jurisprudence: Le Conseil des Ports nationaux c.
Langelier, [1969] R.C.S. 60; Saulnier c. Commission de
police du Qubbec, [1976] 1 R.C.S. 572; R. v. Almon
(1765), 97 E.R. 94; R. v. Clement (1821), IV B. & Ald.
218; In the matter of W. L Clement (1822), 11 Price's
68; Ex parte Pater (1864), 5 B. & S. Q.B. 299; R. v.
Lefroy (1873), 8 L.R. Q.B. 134; Ex parte Fernandez
(1861), 30 L.J. C.P. 321, 142 E.R. 349; R. v. Davies,
[1906] 1 K.B. 32; In re Gerson, In re Nightingale,
[1946] R.C.S. 538; In re Gerson, [1946] R.C.S. 547; Ex
parte Lunan, [1951] 2 D.L.R. 589; Procureur g~ndral
du Qubbec c. Denis, [1966] C.S. 467; Re Hawkins and
Halifax County Residential Tenancies Board (1974),
47 D.L.R. (3d) 117; Re Diamond and The Ontario
Municipal Board, [1962] O.R. 328 (arrt appliqu6);
McKeown c. La Reine, [1971] R.C.S. 446; Re Regina
and Monette (1975), 64 D.L.R. (3d) 470; Proc. gin. du
Qubbec et Keable c. Proc. gin. du Canada, [1979] 1
R.C.S. 218; Procureur gindral du Qubbec c. Farrah,
[1978] 2 R.C.S. 638; Siminaire de Chicoutimi c. Citi
de Chicoutimi, [1973] R.C.S. 681; Tomko c. Labour
Relations Board (N.E.), [1977] 1 R.C.S. 112; Renvoi re
The Farm Products Marketing Act de l'Ontario, [1957]
R.C.S. 198; McKay c. La Reine, [1965] R.C.S. 798;
C.T.C.U.M. c. Syndicat du transport de Montrial,
[1977] C.A. 476; Cotroni c. La Commission de police
du Qubbec, [1978] 1 R.C.S. 1048; Jones c. Board of
Trustees of Edmonton Catholic School District No 7,
[ 1977] 2 R.C.S. 872; Ville de Mississauga c. Municipa-
litg rigionale de Peel, [1979] 2 R.C.S. 224, 26 N.R.
200.

POURVOI contre un arr8t de la Cour d'appel
du Qubbec infirmant un jugement de la Cour
supbrieure' qui avait autoris6 la d61ivrance d'un
bref d'6vocation. Pourvoi accueilli.

' [1973] C.S. 888.
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Gaspard Ctd, Q.C., for the appellants.

Jacques Richard and Ggrald Tremblay, for the
respondents.

The judgment of Laskin C.J. and Ritchie,
Spence, Pigeon, Beetz, Estey and Pratte JJ. was
delivered by

BEETZ J.-The appeal is from a majority deci-
sion of the Court of Appeal of Quebec, reversing a
judgment of the Superior Court which authorized
the issuance of a writ of evocation for the purpose
of declaring void an order of the Quebec Police
Commission. This order directs appellants to
appear before the Commission to answer a charge
of contempt.

I-The facts

The facts relied on in appellants' motion asking
the Superior Court for leave to exercise the
recourse in evocation must be taken as proven at
this stage: art. 847 C.C.P Moreover, there is no
indication that these facts are in dispute.

In the course of its inquiry into organized crime,
the Police Commission on April 10, 1973 made the
following order:

[TRANSLATION] During the next few days we will
hear only one witness.

However, the members of the Commission do not
intend to receive this witness's deposition in a closed
hearing. Nonetheless, this witness has expressed certain
fears, and in order to facilitate his testimony, the mem-
bers of the Commission have decided to hear the witness
with the public excluded, but to allow journalists, who in
fact represent the public, to remain present in the room.

The production or reproduction of any photographs or
drawings is therefore strictly prohibited; the information
media, the newspapers, news broadcasts and photogra-
phers are of course strictly prohibited from reproducing
any photographs or drawings of the witness in the course
of the hearing.

On April 14 or 16 following-the motion for
evocation speaks of the 14th and the order in
question of the 16th-the Canadian Broadcasting
Corporation broadcasted on its English network
two news bulletins in which it showed a photo-
graph of the witness Th6odore Aboud.

Gaspard Card, c.r., pour les appelants.

Jacques Richard et Ggrald Tremblay, pour les
intim6s.

Le jugement du juge en chef Laskin et des juges
Ritchie, Spence, Pigeon, Beetz, Estey et Pratte a
6 rendu par

LE JUGE BEETZ-Le pourvoi attaque un arr8t
majoritaire de la Cour d'appel du Qu6bec infir-
mant un jugement de la Cour sup6rieure qui auto-
rise la dblivrance d'un bref d'6vocation visant A
faire d6clarer nulle une ordonnance de la Commis-
sion de police du Qu6bec. Cette ordonnance
enjoint aux appelants de comparaitre devant la
Commission pour repondre A une accusation
d'outrage.

I-Les faits

Les faits invoqu6s dans la requate des appelants
demandant A la Cour superieure l'autorisation
d'exercer le recours en 6vocation doivent A ce stade
8tre tenus pour aver6s: art. 847 C.p.c. Rien n'indi-
que d'ailleurs que ces faits soient contest6s.

Au cours de son enquate sur le crime organis6,
la Commission de police prononce l'ordonnance
suivante, le 10 avril 1973:

Nous entendrons au cours des prochains jours, un seul
t6moin.

Les Commissaires n'entendent pas toutefois recevoir
la d6position de ce t6moin en audience privie. Ce t6moin
ayant par ailleurs, exprim6 certaines craintes et en vue
de faciliter son t6moignage, les Commissaires d6cident
d'entendre le t6moin A l'exclusion du public, mais en
permettant, toutefois, aux journalistes, lesquels repr6-
sentent effectivement le public, de demeurer pr6sents
dans la salle.

D6fense formelle est par ailleurs faite de produire ou
de reproduire, toutes photographies ou caricatures. Et
d6fense formelle est faite, 6videmment aux m6dia d'in-
formation, aux journaux; aux journaux parl6s et aux
photographes de reproduire toutes photographies, cari-
catures du t6moin, au cours de l'enquate.

Le 14 ou le 16 avril suivant,-la requate en
6vocation parle du 14 et l'ordonnance attaqu&e, du
16-la Soci6t6 Radio-Canada publie sur son
r6seau anglais deux bulletins de nouvelles au cours
desquels elle diffuse la photographie du t6moin
Theodore Aboud.
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On May 28, 1973, the Police Commission made
the order disputed by the motion in evocation:

[TRANSLATION] SPECIAL RULE ART. 53 C.C.P.

We the undersigned, members of the Quebec Police
Commission, sitting pursuant to Order in Council
2821-72;

IN VIEW OF the order made by us on April 10,
1973, prohibiting news and other information media
from producing or reproducing any photographs or
drawings of the witness Th6odore Aboud during the
course of the hearing;

WHEREAS on April 14, 1973, during the broadcast
of news on Channel 6, the Canadian Broadcasting Cor-
poration, English language network, produced or repro-
duced in a television broadcast a photograph of the said
witness Th6odore Aboud;

IN VIEW OF the provisions of arts. 49 et seq. of the
Code of Civil Procedure;

IN VIEW OF the Police Act (S.Q. 1968, c. 17, as
amended);

IN VIEW OF the Public Inquiry Commission Act
(R.S.Q. 1964, c. 11);

FOR THESE REASONS:
HEREBY MAKE a special rule directing the Canadi-

an Broadcasting Corporation, English language net-
work, through its duly authorized representative, and
Mr. Dave Knapp, news director of the English language
network, Canadian Broadcasting Corporation, to appear
before us on May 31, 1973 at 10:15 a.m., or as soon as
counsel may be heard, in the Montreal Court House, I
Notre-Dame Street East, Room 5.15, to hear evidence
of the acts with which you are charged and to present
such arguments in your defence as you may have to
answer the charge of contempt of court towards the said
Police Commission.

(signed) RHEAL BRUNET

(signed) MARC E. CORDEAU

(signed) ROMEO COURTEMANCHE

Members of the Quebec Police
Commission.

II-The Superior Court judgment and the deci-
sion of the Court of Appeal

On August 23, 1973, Bard J. of the Superior
Court authorized the issuance of the writ on the

Le 28 mai 1973, la Commission de police rend
l'ordonnance attaqu6e par le recours en 6vocation:

ORDONNANCE SPECIALE ART. 53 C.P.C.

Nous, soussign6s, membres de la Commission de
Police du Qubbec, laquelle si6geant en vertu de l'arrt6
en conseil 2821-72;

VU l'ordonnance 6mise par nous en date du 10 avril
1973 interdisant, au cours de I'enquate, aux journaux et
autres m6dias d'information la production ou la repro-
duction de toutes photographies ou caricatures du
t6moin Th6odore Aboud;

VU que le 14 avril 1973, au cours de l'6mission des
nouvelles au Canal 6, Canadian Broadcasting Corpora-
tion, section de langue anglaise a produit ou reproduit
par t616diffusion une photographie dudit t6moin Tho-
dore Aboud;

VU les dispositions des articles 49 et suivants du Code
de Procidure civile;

VU la Loi de Police (Chapitre 17, S.Q. 1968 et
amendements);

VU la Loi des Commissions d'enquetes (Chapitre 11,
S.R.Q. 1964);

PAR CES MOTIFS:

EMETTONS une ordonnance sp6ciale enjoignant A
Canadian Broadcasting Corporation, section de langue
anglaise, par son repr6sentant dfiment autoris6 et A
Monsieur Dave Knapp, directeur des nouvelles de r6seau
de langue anglaise Canadian Broadcasting Corporation
de comparaitre devant nous, le 31 mai 1973 A 10.15
heures de l'avant-midi ou aussit6t que conseil pourra
6tre entendu au Palais de Justice de Montr6al, 1 est rue
Notre-Dame, Chambre 5.15 pour entendre la preuve des
faits qui vous sont reproch6s et pour y faire valoir les
moyens de d6fense que vous pourrez avoir A I'encontre
de l'outrage au Tribunal envers ladite Commission de
Police.

(sign6) RHEAL BRUNET

(sign6) MARC E. CORDEAU

(sign6) ROMEO COURTEMANCHE

Commissaires de la Commission
de Police du Qu6bec.

II-Le jugement de la Cour sup6rieure et I'arrt
de la Cour d'appel

Le 23 aofit 1973, le juge Bard de la Cour
supbrieure autorise la d6livrance du bref au motif
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sole ground that the members of the Commission
[TRANSLATION] "have no power to conduct a
hearing or to impose sentence for a contempt not
committed in their presence)): [1973] C.S. 888, at
p. 892.

On August 22, 1974, the Court of Appeal
reversed the judgment of the Superior Court and
dismissed the motion in evocation. B61anger J.A.,
with whom Brossard J.A. concurred, recognized
that the Police Commission, unlike a superior
court, had no inherent power to punish for con-
tempt. However, he found such power in the legis-
lation governing the Commission, legislation which
he interpreted as extending to the power to punish
for a contempt not committed in the presence of
the Commission. He also interpreted this legisla-
tion as empowering the Commission to make the
order of April 10, 1973, which he likened to an
order for a "partially closed hearing", since the
Commission could order a fully closed hearing.
Finally, B6langer J.A., relying on a decision of this
Court, National Harbours Board v. Langelier 2,

rejected the claim of immunity made by the CBC
for itself and for appellant Dave Knapp, because
the Corporation is a mandatary of Her Majesty
the Queen in right of Canada. The late Gagnon
J.A., dissenting, would have dismissed the appeal
chiefly on the ground that the order of April 10,
1973 is essentially different from an order for a
closed hearing, and that the legislation governing
the Police Commission does not empower it to
make such an order. This order for a "partially
closed hearing" would thus be void, and the order
of May 28, 1973 would also be void. Without
necessarily excluding the possibility that the Police
Commission has the power to punish in certain
cases for contempt not committed in its presence,
Gagnon J.A. was also of the opinion that the
Commission did not have this power in the case at
bar. Gagnon J.A. did not rule on the immunity
claimed by the Canadian Broadcasting Corpora-
tion.

III-Arguments submitted by appellants

In this Court appellants maintained, in objection
to the decision of the Court of Appeal, the three

2 [1969] S.C.R. 60.

unique que les commissaires tn'ont pas le pouvoir
de conduire une enqu8te ou de condamner pour un
outrage commis hors leur presence*: [19731 C.S.
888, A la p. 892.

Le 22 aofit 1974, la Cour d'appel infirme le
jugement de la Cour sup6rieure et rejette la
requate en 6vocation. Le juge B6langer, avec qui le
juge Brossard est d'accord, reconnait que la Com-
mission de police n'a, contrairement i une cour
superieure, aucun pouvoir inh6rent de sbvir pour
outrage. Mais il trouve ce pouvoir dans les disposi-
tions l6gislatives qui r6gissent la Commission, dis-
positions qu'il interprdte comme s'6tendant au pou-
voir de sevir pour outrage commis hors la pr6sence
de la Commission. Il interprdte 6galement ces
dispositions comme habilitant la Commission A
rendre l'ordonnance du 10 avril 1973, ordonnance
qu'il assimile A une ordonnance de shuis clos par-
tiel)), puisque la Commission pourrait ordonner un
huis clos complet. Enfin, le juge B6langer, s'ap-
puyant sur un arret de cette Cour, Le Conseil des
Ports nationaux c. Langelier2, rejette l'immunit6
invoqu6e par la Soci6t6 Radio-Canada pour elle-
m8me et pour I'appelant Dave Knapp, parce
qu'elle est une soci6t6 mandataire de Sa Majest6 la
Reine du chef du Canada. Le regrett6 juge
Gagnon, dissident, aurait rejet6 l'appel au motif
principal que l'ordonnance du 10 avril 1973 est
essentiellement diff6rente d'une ordonnance de
huis clos et que les textes 16gislatifs qui r6gissent la
Commission de police ne l'habilitent pas A rendre
une telle ordonnance. Cette ordonnance de xhuis
clos partielo serait donc nulle, entrainant la nullit6
de l'ordonnance du 28 mai 1973. Sans n6cessaire-
ment exclure la possibilit6 que la Commission de
police ait le pouvoir de punir dans certains cas un
outrage commis hors sa presence, le juge Gagnon
est aussi d'avis que la Commission n'avait pas ce
pouvoir en l'esp~ce. Le juge Gagnon ne se pro-
nonce pas sur l'immunit6 invoqu6e par la Soci6t6
Radio-Canada.

III-Moyens invoqu6s par les appelants

Devant cette Cour, les appelants ont continu6 de
plaider, A l'encontre de l'arr8t de la Cour d'appel,

2 [1969] R.C.S. 60.
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arguments relied on in the Superior Court and in
the Court of Appeal:

1. The Police Commission had no power to
make the order for a "partially closed hear-
ing" dated April 10, 1973;

2. The Police Commission did not have the
power to conduct an inquiry concerning a
contempt not committed in its presence or to
punish such contempt;

3. The immunity of the Canadian Broadcasting
Corporation and its servants prevented the
Commission from prosecuting them for
contempt.

In my opinion, the second argument is good law
and provides a sufficient basis for allowing the
appeal. There is accordingly no need to decide the
other points.

IV-The legislation

The Quebec Police Commission is a permanent
body created by the Police Act, S.Q. 1968, c. 17, s.
8. It is responsible for promoting the prevention of
crime and the efficiency of police service in
Quebec (s. 16). Certain regulatory powers are
conferred on it by s. 17, and by s. 20 it has the
quasi-judicial power of inquiring into the conduct
of police officers: Saulnier v. Que. Police Comm 3

_

The Commission may further be requested to con-
duct specific inquiries, in accordance with ss. 19
and 21:

19. The Commission shall make an inquiry, whenever
so requested by the Lieutenant-Governor in Council,
into any aspect of crime which he indicates.

The Commission shall also make an inquiry into the
activities of an organization or system, its ramifications
and the persons involved, to the extent prescribed by the
Lieutenant-Governor in Council whenever he has reason
to believe that in the fight against organized crime or
terrorism and subversion, it is in the public interest to
order such an inquiry to be held.

21. For the purposes of such inquiries, the Commis-
sion and each of its members and every person author-
ized by it to make an inquiry shall be vested with the

[1976] 1 S.C.R. 572.

les trois moyens invoqu6s en Cour sup6rieure et en
Cour d'appel:

1. La Commission de police est inhabile A
rendre l'ordonnance de xhuis clos partiels en
date du 10 avril 1973.

2. La Commission de police n'a pas le pouvoir
de faire enquite au sujet d'un outrage
commis hors sa presence ni de punir un tel
outrage.

3. L'immunit6 de la Soci6t6 Radio-Canada et
de ses pr6pos6s empche la Commission de
les rechercher pour outrage.

A mon avis, le deuxibme moyen est bien fond6 et
suffit A faire accueillir le pourvoi. Il n'y a donc pas
lieu de statuer sur les autres.

IV-Les textes l6gislatifs

La Commission de police du Qu6bec est un
organisme permanent cr66 par la Loi de police,
S.Q. 1968, chap. 17, art. 8. Elle est charg6e de
favoriser la pr6vention du crime et l'efficacit6 des
services de police au Qu6bec (art. 16). Elle se voit
attribuer certaines fonctions r6glementaires par
l'art. 17 et, par l'art. 20, la fonction quasi-judi-
ciaire d'enquater sur la conduite des policiers:
Saulnier c. Commission de police du Qubbec3 . La
Commission peut en outre se voir confier des
mandats particuliers de faire enqute, en confor-
mit6 des art. 19 et 21:

19. La Commission doit faire enquite, chaque fois
que demande lui en est faite par le lieutenant-gouver-
neur en conseil, sur tout aspect de la criminalit6 qu'il
indique.

La Commission doit aussi faire enquate sur les activi-
t6s d'une organisation ou d'un r6seau, ses ramifications
et les personnes qui y concourent, dans la mesure qu'in-
dique le lieutenant-gouverneur en conseil lorsque ce
dernier a des raisons de croire que dans la lutte contre le
crime organis6 ou le terrorisme et la subversion, il est de
l'int~rit public d'ordonner la tenue d'une telle enquite.

21. Pour les fins de ces enquites, la Commission ainsi
que chacun de ses membres et chaque personne autori-
s6e par elle A faire enquete sont investis des pouvoirs et

3 [1976] 1 R.C.S. 572.
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powers and immunities of commissioners appointed
under the Public Inquiry Commission Act.

Section 22(b) of the Police Act provides that

The Commission may at any time during an inquiry
order a sitting held in camera if it considers it in the
public interest.

Moreover, in an inquiry contemplated in the second
paragraph of section 19, it may, when it considers it
necessary, order a private hearing of a witness and
exclude every other person from the place of hearing.
The testimony given in that case shall be confidential
subject to the discretion of the Commission to use for its
report the information so obtained, which shall not
however be connected with the witness so heard.

Sections 7, 9, 10, 11 and 12 of the Public
Inquiry Commission Act, R.S.Q. 1964, c. 11,
referred to by the Police Act, read as follows:

7. A majority of the commissioners must attend and
preside at the hearing of witnesses, and they, or a
majority of them, shall have, with respect to the pro-
ceedings upon the hearing, all the powers of a judge of
the Superior Court in term.

9. The commissioners or any of them may, by a
summons under his or their hand or hands, require the
attendance before them, at a place and time therein
specified, of any person whose evidence may be material
to the subject of inquiry, and may order any person to
bring before them such books, papers, deeds and writ-
ings as appear necessary for arriving at the truth.

Every such person shall attend and answer all ques-
tions put to them by the commissioners touching the
matter to be inquired into, and shall produce for the
commissioners all books, papers, cheques, promissory
notes, deeds and writings required of him and in his
custody or control, according to the tenor of the
summons.

The commissioners or any one of them may require
the usual oath or affirmation from every person exam-
ined before them, and may administer the same.

10. Any person on whom any summons has been
served, in person or by leaving a copy thereof at his
usual residence, who fails to appear before the commis-
sioners, at the time and place specified therein, may be
proceeded against by the commissioners in the same
manner as if he had failed to obey any subpoena or any
process lawfully issued from a court of justice.

immunitbs de commissaires nomm6s en vertu de la Loi
des commissions d'enqu8te.

L'article 22b) de la Loi de police porte que

La Commission peut en tout temps au cours de ses
enquites, si elle le juge d'int6rat public, ordonner qu'une
s6ance soit tenue A huis clos.

De plus, dans une enquate vis6e au deuxiame alin~a de
l'article 19, elle peut, lorsqu'elle le juge n6cessaire,
ordonner l'audition priv6e d'un t6moin et exclure toute
autre personne du lieu de l'audition. Le t6moignage
rendu dans un tel cas doit 8tre tenu confidentiel sous
r6serve de la discr6tion de la Commission d'utiliser, aux
fins de son rapport, les renseignements ainsi obtenus
sans qu'ils ne puissent toutefois 8tre reli6s au t6moin
ainsi entendu.

Les articles 7, 9, 10, 11 et 12 de la Loi des
commissions d'enquite, S.R.Q. 1964, chap. 11,
auxquels renvoie la Loi de police se lisent comme
suit:

7. La majorit6 des commissaires doit assister et pr6si-
der A l'examen des t6moins, et les commissaires ont, ou
la majorit6 d'entre eux, en ce qui concerne les proc6du-
res de cet examen, tous les pouvoirs d'un juge de la Cour
supbrieure si6geant en terme.

9. Les commissaires, ou l'un deux, peuvent, par une
assignation sous leur signature, requbrir la comparution
devant eux, aux lieu et place y sp6cifibs, de toute
personne dont le t6moignage peut se rapporter au sujet
de l'enqu8te, et contraindre toute personne A d6poser
devant eux les livres, papiers, documents et 6crits qu'ils
jugent n6cessaires pour d6couvrir la v6rit6.

Ces personnes doivent comparaltre et r6pondre A
toutes les questions qui leur sont pos6es par les commis-
saires sur les matibres qui font le sujet de l'enqute, et
produire devant les commissaires les livres, papiers,
chbques, billets, documents et 6crits qui leur sont
demand~s et qu'ils ont en leur possession ou sous leur
contr6le, suivant la teneur des assignations.

Les commissaires ou l'un d'eux peuvent exiger et
recevoir le serment ou affirmation ordinaire de toute
personne qui rend ainsi t6moignage.

10. Toute personne, A qui une assignation a 6t6 signi-
fibe en personne ou en en laissant copie a sa residence
ordinaire, qui fait d6faut de comparaitre devant les
commissaires, aux temps et lieu y mentionn6s, peut etre
trait6e par les commissaires de la mime manibre que si
elle 6tait en d6faut d'ob6ir A une citation (subpoena) ou
A une assignation 16galement 6mise par une cour de
justice.
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11. Any person refusing to be sworn when duly
required, or omitting or refusing, without just cause,
sufficiently to answer any question that may be lawfully
put to him, or to render any testimony in virtue of this
act, shall be deemed to be in contempt of court and shall
be punished accordingly.

No answer given, however, by any person so heard as
a witness, may be used against him in any prosecution
under any act of the Legislature, if the commissioners
have given him a certificate establishing that he has
claimed the right to be excused from answering, and has
given full and truthful answers to the satisfaction of the
said commissioners.

12. If any person refuse to produce, before the com-
missioners, any paper, book, deed or writing in his
possession or under his control which they deem neces-
sary to be produced, or if any person be guilty of
contempt of the commissioners or of their office, the
commissioners may proceed for such contempt in the
same manner as any court or judge under like
circumstances.

Finally, the provisions of the Code of Civil
Procedure which apply are the following:

46. The courts and the judges have all the powers
necessary for the exercise of their jurisdiction. They
may, in the cases brought before them, even of their own
motion, pronounce orders or reprimands, suppress writ-
ings or declare them libellous, and make such orders as
are appropriate to cover cases where no specific remedy
is provided by law.

49. The courts or judges may condemn any person
who is guilty of contempt of court.

50. Anyone is guilty of contempt of court who dis-
obeys any process or order of the court or of a judge
thereof, or who acts in such a way as to interfere with
the orderly administration of justice, or .to impair the
authority or dignity of the court.

In particular, any officer of justice who fails to do his
duty, and any sheriff or bailiff who does not execute a
writ forthwith or does not make a return thereof or, in
executing it, infringes any rule the violation whereof
renders him liable to a penalty, is guilty of contempt of
court.

51. Except where otherwise provided, anyone who is
guilty of contempt of court is liable to a fine not
exceeding five thousand dollars or to imprisonment for a
period not exceeding one year.

11. Quiconque refuse de preter serment lorsqu'il en
est dfiment requis, ou omet ou refuse, sans raison vala-
ble, de r6pondre suffisamment A toutes les questions qui
peuvent 16galement lui 8tre faites, ou de t6moigner en
vertu de la pr6sente loi, est censi commettre un m6pris
de cour et est puni en consbquence.

Toutefois, nulle r6ponse donn6e par une personne
ainsi entendue comme t6moin ne peut 8tre invoqube
contre elle dans une poursuite en vertu d'une loi de la
L6gislature, si les commissaires lui ont donn6 un certifi-
cat 6tablissant qu'elle a r6clam6 le droit d'8tre exempt6e
de r6pondre, et qu'elle a donn6 des r6ponses compl6tes et
v6ridiques A la satisfaction desdits commissaires.

12. Si quelqu'un refuse de produire, devant les com-
missaires, les papiers, livres, documents ou 6crits qui
sont en sa possession ou sous son contr6le, et dont les
commissaires jugent la production n6cessaire, ou si quel-
qu'un est coupable de m6pris A l'6gard des commissaires
ou de leurs fonctions, les commissaires peuvent proc6der
sur ce mbpris de la meme manire que toute cour ou
tout juge en semblables circonstances.

Enfin, les dispositions du Code de procidure
civile auxquelles il faut r6f6rer sont les suivantes:

46. Les tribunaux et les juges ont tous les pouvoirs
n6cessaires A l'exercice de leur juridiction. Ils peuvent,
dans les affaires dont ils sont saisis, prononcer, m8me
d'office, des injonctions ou des r6primandes, supprimer
des 6crits ou les d6clarer calomnieux, et rendre toutes
ordonnances qu'il appartiendra pour pourvoir aux cas on
la loi n'a pas pr6vu de remade sp6cifique.

49. Les tribunaux et les juges peuvent prononcer des
condamnations contre toute personne qui se rend coupa-
ble d'outrage au tribunal.

50. Est r6put6 coupable d'outrage au tribunal celui
qui contrevient A une ordonnance ou A une injonction du
tribunal ou d'un de ses juges, ou qui agit de manibre,
soit A entraver le cours normal de l'administration de la
justice, soit A porter atteinte A l'autorit6 ou A la dignit6
du tribunal.

En particulier, est coupable d'outrage au tribunal
l'officier de justice qui manque A son devoir, y compris
le sh6rif ou huissier qui n'ex6cute pas un bref sans retard
ou n'en fait pas rapport ou enfreint, en I'ex6cutant, une
rbgle dont la violation le rend passible de sanction.

51. Sauf dans les cas ou il est autrement pr6vu, celui
qui se rend coupable d'outrage au tribunal est passible
d'une amende n'exc6dant pas cinq mille dollars ou d'un
emprisonnement pour une p6riode d'au plus un an.
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Imprisonment for refusal to obey any process or order
may be repeatedly inflicted until the person condemned
obeys.

52. Anyone who is guilty of contempt of court in the
presence of the judge in the exercise of his functions
may be condemned at once, provided that he has been
called upon to justify his behaviour.

53. No one may be condemned for contempt of court
committed out of the presence of the judge, unless he
has been served with a special rule ordering him to
appear before the court, on the day and at the hour
fixed, to hear proof of the acts with which he is charged
and to urge any grounds of defence that he may have.

The rule, issued by the judge of his own motion or on
application, must be served personally, unless for valid
reasons another mode of service is authorized. The
application for the issuance of the rule may be presented
without its being necessary to have it served.

54. Judgment is rendered after summary hearing; if it
contains a condemnation it must state the punishment
imposed and set forth the facts upon which it is based,
and in such case it is executory like an ordinary judg-
ment in a penal case.

V-The Police Commission does not have the
power to inquire into a contempt not commit-
ted in its presence or to punish such a
contempt

The validity of this primary proposition depends
upon that of a number of other propositions.

1. At common law, the power to conduct an inquiry into
a contempt committed ex facie curiae and to punish
such a contempt is enjoyed exclusively by the superior
courts

This proposition derives from the apparently
unanimous, longstanding and consistent opinion of
a great many judges and commentators. The opin-
ions of the judges are for the most part obiter, but
the reason for this is that in English and Canadian
decisions of the last two hundred years, of which
there have been a great many concerning contempt
of court, there is so far as I know virtually no
precedent in which a court of inferior jurisdiction
has claimed the power to punish for contempt
committed ex facie, and I have found none in
which such a court has exercised it with the
approval of a superior court. Superior courts, on

L'emprisonnement pour refus d'obtempirer A une
ordonnance ou i une injonction peut 8tre impos6 dere-
chef jusqu'd ce que la personne condamnbe ait ob6i.

52. Celui qui se rend coupable d'outrage au tribunal
en pr6sence du juge dans l'exercice de ses fonctions peut
8tre condamn6 sur-le-champ, pourvu qu'il ait 6t6 appel6
A se justifier.

53. Nul ne peut 8tre condamn6 pour outrage au
tribunal commis hors la pr6sence du juge, s'il n'a 6t6
assign6 par ordonnance sp6ciale lui enjoignant de com-
paraitre devant le tribunal, au jour et A l'heure indiqu6s,
pour entendre la preuve des faits qui lui sont reproch6s
et faire valoir les moyens de d6fense qu'il peut avoir.

L'ordonnance, 6mise par le juge de sa propre initiative
ou sur demande, doit 8tre signifi6e A personne, A moms
que pour raison valable un autre mode ne soit autoris6.
La demande aux fins d'obtenir l'6mission de l'ordon-
nance peut 6tre pr6sent6e sans qu'il soit n6cessaire de la
faire signifier.

54. Le jugement est rendu aprbs instruction som-
maire; s'il emporte condamnation, il doit indiquer la
peine impos6e et 6noncer les faits sur lesquels if se fonde,
et, en ce cas, il est ex6cutoire comme un jugement
ordinaire rendu en matibre p6nale.

V-La Commission de police n'a pas le pouvoir de
faire enqu8te au sujet d'un outrage commis
hors sa presence ni de punir un tel outrage

La validit6 de cette proposition principale
d6pend de celle d'un certain nombre d'autres
propositions.

1. En common law, le pouvoir de faire enqu8te au sujet
d'un outrage commis exfacie curiae et de punir un tel
outrage appartient exclusivement aux cours superieu-
res

Cette proposition se d6montre par l'opinion
apparemment unanime, ancienne et constante d'un
grand nombre de juges et d'auteurs. Les opinions
des juges sont le plus souvent des obiter, mais la
raison en est que, dans la jurisprudence anglaise et
canadienne des quelque deux cents dernidres
annbes, jurisprudence fort abondante en matibre
d'outrage au tribunal, on ne trouve, autant que je
sache, A peu prbs aucun pr6c6dent odi une cour de
juridiction inf6rieure ait revendiqu6 le pouvoir de
sbvir pour outrage commis ex facie et on n'en
trouve aucun oif une telle cour l'ait exerc6 avec
I'approbation d'une cour supbrieure. Les cours
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the other hand, have always claimed and exercised
this power, as an inherent power enjoyed by them
exclusively. This consistency in usage is more than
just significant; it is decisive. Moreover, when the
legislator dealt with the question, he did so in
terms which indicate that he recognized this usage
and intended to sanction it, or at least in terms
that in no way indicated his intention to alter it.
Finally, the rule of exclusive jurisdiction of the
superior courts is justifiable in principle.

In R. v. Almon 4 , respondent was charged with
contempt for, inter alia, publishing a defamatory
pamphlet concerning a superior court. Wilmot J.
wrote, at p. 99:

The power, which the Courts in Westminster Hall
have of vindicating their own authority, is coeval with
their first foundation and institution; it is a necessary
incident to every Court of Justice, whether of record or
not, to fine and imprison for a contempt to the Court,
acted in the fact of it, 1 Vent. 1. And the issuing of
attachments by the Supreme Courts of Justice in West-
minster Hall, for contempts out of Court, stands upon
the same immemorial usage as supports the whole fab-
rick of the common law; it is as much the (dex terrae,o
and within the exception of Magna Charta, as the
issuing any other legal process whatsoever.

I have examined very carefully to see if I could find
out any vestiges or traces of its introduction, but can
find none. It is as ancient as any other part of the
common law; there is no priority or posteriority to be
discovered about it, and therefore cannot be said to
invade the common law, but to act in an alliance and
friendly conjunction with every other provision which
the wisdom of our ancestors has established for the
general good of society.

-It should be noted that this statement is an
opinion and not a judgment; the judgment was
never rendered, as the prosecution was dropped.-

Another very old case has certain resemblances
to the case at bar. This is R. v. Clement s, and In
the matter of W. I. Clement6. Before the succes-

4(1765), 97 E.R. 94.
5 (1821), IV B. & Ald. 218.
6(1822), 11 Price's 68.

supbrieures en revanche ont toujours revendiqu6 et
exerc6 ce pouvoir comme un pouvoir inherent leur
appartenant en exclusivit6. Cette constance dans
l'usage est plus que significative. Elle est d6termi-
nante. Au surplus, quand le l6gislateur a touch6 A
la question, il l'a fait dans des termes indiquant
qu'il reconnaissait cet usage et voulait le sanction-
ner, ou du moins dans des termes n'indiquant
aucunement qu'il voulait le changer. Enfin, la
r6gle de la comptence exclusive des cours sup6-
rieures se justifie en principe.

Dans R. v. Almon 4 , l'intim6 6tait accus6 d'ou-
trage pour avoir, entre autres, publi6 une brochure
diffamatoire visant une cour supbrieure. Le juge
Wilmot 6crit, A la p. 99:

[TRADUCTION] Le pouvoir qu'ont les cours de West-
minster Hall de maintenir leur propre autorit6 remonte
A leur cr6ation et A leur constitution. Le pouvoir d'impo-
ser une amende et I'emprisonnement pour un outrage
commis en sa pr6sence est un attribut indispensable de
chaque cour de justice, qu'il s'agisse ou non d'une cour
d'archives. 1 Vent. 1. Et, une ordonnance de contrainte
par corps 6mise par une des cours supremes de justice de
Westminster Hall, pour outrage commis hors la pr6-
sence du juge, repose sur le m8me usage imm6morial qui
est le fondement de tout le systame de la common law; il
s'agit tout autant de la alex terrae* et d'une exception
prbvue A la Magna Charta que pour toute autre voie
d'ex6cution.

J'ai cherch6 attentivement mais vainement, dans l'es-
poir de trouver des vestiges ou des traces de l'introduc-
tion de ce pouvoir. Il est aussi ancien que toute autre
partie de la common law; puisqu'on ne peut 6tablir son
ant6riorit6 ou sa post6riorit6 on ne peut dire qu'il
empidte sur la common law, mais plut6t qu'il intervient
en accord et de concert avec toutes les autres disposi-
tions que la sagesse de nos ancitres a 6tablies pour le
bien-8tre g6n6ral de la soci6t6.

-I faut noter qu'il s'agit lA d'une opinion et
non d'un jugement: le jugement ne fut jamais
rendu, la poursuite ayant 6t6 abandonn6e.-

Une autre affaire fort ancienne comporte des
ressemblances avec la pr6sente affaire. IL s'agit de
R. v. Clement', et In the matter of WI. Clement6 .

4 (1765), 97 E.R. 94.
5 (1821), IV B. & Ald. 218.
6 (1822), 11 Price's 68.
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sive trials of several individuals charged with high
treason the Court, without ordering a closed hear-
ing, prohibited any publication of the proceedings
until the trials were concluded. Clement was found
guilty of contempt and ordered to pay a fine of
1500 for printing and publishing an account of the
proceedings. The case was successively evoked to
the King's Bench Division by certiorari, and to the
Exchequer Division by estreat. These two divisions
refused to intervene, as in their opinion the prohi-
bition on publishing and the conviction for con-
tempt were valid. Baron Wood, of the Exchequer
Court, wrote at p. 87:

I am clearly of opinion that there is no ground
whatever for calling upon this Court to remit the fine
which has been imposed. It is incident to every superior
Court of Justice to have power to fine and imprison for
contempt. An offender may also be indicted, but it is not
necessary to have recourse to so circuitous a mode of
proceeding, where this summary authority is more con-
venient and effectual. This power is inherent in the
superior Courts of record, per legem terrae, and as
much so as any of those which they exercise by virtue of
their jurisdiction in enforcing judgments founded on
cases determined by means of a jury. That at once
disposes of the question which has been made of their
jurisdiction.

Blackstone deals with the question as follows in
4 Commentaries on the Laws of England, 1829,
18th ed., at pp. 283 and 284:

III. To this head, of summary proceedings, may also
be properly referred the method, immemorially used by
the superior courts of justice, of punishing contempts by
attachment, and the subsequent proceedings thereon.

The contempts, that are thus punished, are either
direct, which openly insult or resist the powers of the
courts, or the persons of the judges who preside there; or
else are consequential, which (without such gross inso-
lence or direct opposition) plainly tend to create an
universal disregard of their authority. The principal
instances, of either sort, that have been usually pun-
ishabe by attachment, are chiefly of the following kinds.

1. Those committed by inferior judges and magistrates;
by acting unjustly, oppressively, or irregularly, in
administering those portions of justice which are intrust-

Avant les proces successifs de plusieurs personnes
accus6es de haute trahison, la cour, sans ordonner
le huis clos, interdit toute publication des proc6du-
res jusqu'A la fin des procks. Clement fut trouv6
coupable d'outrage et condamn6 A payer 500 livres
d'amende pour avoir imprim6 et publi6 une rela-
tion des proc6dures. L'affaire fut 6voqube successi-
vement devant la division du Banc du Roi par voie
de certiorari, et devant la division de lIchiquier A
la suite d'un estreat. Ces deux divisions refusbrent
d'intervenir 6tant d'avis que l'interdiction de
publier et la condamnation pour outrage 6taient
valides. Le juge Wood, baron de l'Echiquier 6crit A
la p. 87:

[TRADUCTION] Je suis nettement d'avis qu'aucun
motif ne permet de demander A cette cour d'annuler
l'amende qui a 6t6 impos6e. Le pouvoir d'imposer une
amende et l'emprisonnement pour outrage est propre A
toute cour sup6rieure de justice. Le coupable peut 6gale-
ment 6tre traduit en justice par voie de mise en accusa-
tion mais il n'est pas necessaire de recourir A une
proc6dure aussi indirecte lorsque le pouvoir sommaire
est tellement plus pratique et efficace. Ce pouvoir appar-
tient en propre aux cours sup6rieures d'archives per
legem terrae et au m~me titre que tous les autres
pouvoirs qu'elles exercent en vertu de leur comp6tence
pour faire ex6cuter les jugements qui d6coulent des
causes entendues devant jury. Ce point tranche la ques-
tion soulev6e A l'6gard de leur comp6tence.

Blackstone traite de la question comme suit dans
4 Commentaries on the Laws of England, 1829,
18c 6d., aux pp. 283 et 284:

[TRADUCTION] III. Au chapitre des proc6dures som-
maires, on peut 6galement mentionner la m6thode
imm6moriale utilis6e par les cours sup&rieures de justice
pour sanctionner l'outrage au tribunal par la contrainte
par corps et les proc6dures subs6quentes qui s'y
rattachent.

Les outrages ainsi sanctionn6s sont directs, s'ils cons-
tituent ouvertement un affront ou une r6sistance au
pouvoir des tribunaux ou A la personne des juges qui les
pr6sident; ou indirects si (sans qu'il y ait pareille inso-
lence criante ni opposition directe) ils tendent manifeste-
ment A susciter une m6connaissance g6n6rale de leur
autorit6. Voici les principaux exemples de ces outrages
qui ont g6n6ralement 6t6 jug6s passibles de contrainte
par corps:
1. Ceux commis par les juges et magistrats de juridic-
tion infbrieure, en agissant de fagon injuste, oppressive
ou irr6gulibre, dans l'application des pouvoirs qui leur
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ed to their distribution; or by disobeying the king's writs
issuing out of the superior courts, by proceeding in a
cause after it is put a stop to or removed by writ of
prohibition, certiorari, error, supersedeas, and the like.

For, as the king's superior courts (and especially the
court of King's Bench) have a general superintendence
over all inferior jurisdictions, any corrupt or iniquitous
practices of subordinate judges are contempts of that
superintending authority, whose duty it is to keep them
within the bounds of justice.

At p. 285:
Some of these contempts may arise in the face of the
court; as by rude and contumelious behaviour; by
obstinacy, perverseness, or prevarication; by breach of
the peace, or any wilful disturbance whatever: others in
the absence of the party; as by disobeying or treating
with disrespect the king's writ, or the rules or process of
the court; ...

At pp. 285 and 286:

The process of attachment, for these and the like
contempts, must necessarily be as ancient as the laws
themselves. For laws, without a competent authority to
secure their administration from disobedience and con-
tempt, would be vain and nugatory. A power therefore
in the supreme courts of justice to suppress such con-
tempts, by an immediate attachment of the offender,
results from the first principles of judicial establish-
ments, and must be an inseparable attendant upon every
superior tribunal. Accordingly we find it actually exer-
cised, as early as the annals of our law extend. And,
though a very learned author seems inclinable to derive
this process from the statute of Westm. 2, 13 Edw. I c.
39 ... yet he afterwards more justly concludes, that it is
a part of the law of the land; and, as such, is confirmed
by the statute of magna carta.

It is significant that Blackstone does not even
mention the jurisdiction of the inferior courts in
this matter, and that he makes a necessary though
not exclusive connection between the power to
punish for contempt and the superintending and
controlling power exercised by the superior courts,
in particular the King's Bench, over magistrates
with inferior jurisdiction.

sont confi6s pour rendre justice; ou en violant les brefs
du roi accord6s par les cours sup6rieures, en proc6dant
dans une affaire en d6pit d'une ordonnance faisant droit
A une demande de prohibition, de certiorari ou de
supersedeas, A un recours pour cause d'erreur, ou autre
ordre semblable.

Puisque les cours supbrieures du roi (et plus sp6ciale-
ment la King's Bench Court) ont un pouvoir g6nbral de
surveillance sur toutes les cours de juridiction inf6rieure,
la corruption ou les pratiques iniques des juges assujettis
A cette surveillance sont un outrage A cette autorit6 qui a
l'obligation de veiller A ce qu'ils agissent avec justice.

A la p. 285:
[TRADUCTION] Certains de ces outrages peuvent 6tre
commis en pr6sence du tribunal; tel que par un compor-
tement grossier, et insolent; par obstination, perversit6,
tergiversations, par un dblit contre l'ordre public ou un
d6sordre intentionnel quel qu'il soit: d'autres peuvent
8tre commis hors la pr6sence du tribunal, comme la
violation ou le non-respect des brefs du roi ou des rkgles
ou proc6dures de la cour; ...

Aux pp. 285 et 286:
[TRADUCTION] La proc6dure de contrainte par corps

pour ces outrages et autres de cette nature est n6cessai-
rement aussi ancienne que les lois elles-m~mes. De fait,
en l'absence d'une autorit6 comp6tente pour veiller A
leur application sans violation ni outrage, les lois
seraient vaines ou inefficaces. Par cons6quent, le pouvoir
dont sont investies les cours supr~mes de justice de
sanctionner de tels outrages par la contrainte par corps
imm6diate du coupable, d6coule des premiers principes
des institutions judiciaires et doit 8tre un attribut ins6pa-
rable de chaque cour sup6rieure. Nous constatons par
cons6quent son exercice mime dans les premibres anna-
les de notre droit. Et, bien qu'un savant auteur semble
avoir attribu6 cette proc6dure au Westm. 2, 13 Edw. I c.
39 ... il finit n6anmoins par conclure, avec raison,
qu'elle fait partie du droit du pays et est, A ce titre,
confrme par la loi de la magna carta.

Il est significatif que Blackstone ne mentionne
mime pas la juridiction des cours inf6rieures en la
matibre et qu'il 6tablisse un lien non pas exclusif
mais n6cessaire entre le pouvoir de punir pour
outrage et la juridiction de surveillance et de con-
tr6le exerce par les cours sup6rieures, et plus
particulibrement le Banc du Roi, sur les magistrats
de juridiction inf6rieure.
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Nonetheless, it would appear that inferior courts
of record were invested with an inherent but lim-
ited power to punish for contempt, a power which
they had to exercise under the supervision of the
Queen's Bench Division: see Ex parte Pater7,
which involved a contempt in facie.

The clearest decision on the matter is R. v.
Lefroy'. In a case before a county court, a lawyer
taking part in the trial had published a letter in a
newspaper virulently criticizing the conduct of the
judge presiding over the court, and was summoned
by the latter to appear before it to explain his
contempt. This was an inferior court of record,
empowered by statute to punish for contempt com-
mitted before it by a fine not exceeding £5 or
imprisonment not exceeding seven days. Counsel
obtained from the Queen's Bench Division a writ
of prohibition directing the county court not to
proceed because it lacked jurisdiction. Cockburn
C.J., speaking for the unanimous Court, said at pp.
137 and 138:

The rule must be made absolute. I think that the
judge of the county court has no authority to punish for
contempt not committed in the face of the Court. It is
perfectly true that it is laid down by authority, and
reason shews the correctness of the rule, that all courts
of record have power to fine and imprison for any
contempt committed in the face of the Court; for the
power is necessary for the due administration of justice,
to prevent the Court being interrupted. But it is quite
another thing to say that every inferior court of record
shall have power to fine or imprison for contempt of
court when that contempt is committed out of court, as
the writing or publication of articles reflecting on the
conduct of the judge. There are other remedies for such
proceedings. The power to commit for contempt is fully
gone into by Blackstone and Hawkins; but though this
power is recognised in the superior courts, it is nowhere
said that an inferior court of record has any power to
proceed for contempt out of court; and there is an
obvious distinction between the superior courts and
other courts of record. In the case of the superior courts
at Westminster, which represent the one supreme court
of the land, this power was coeval with their original

7 (1864), 5 B. & S. Q.B. 299.
8 (1873), 8 L.R. Q.B. 134.

Pourtant, il semble que les cours d'archives de
juridiction inf6rieure se soient vu reconnaltre un
pouvoir inh6rent mais limit6 de punir pour
outrage, pouvoir qu'elles devaient exercer sous la
surveillance de la division du Banc de la Reine:
voir Ex parte Pater7 , oa il s'agissait d'outrage in
facie.

L'arrt le plus explicite en la matibre est R. v.
Lefroy8 . Pendant une instance devant une cour de
comt6, un avocat participant au procks avait publi
dans un journal une lettre critiquant de fagon
virulente la conduite du juge qui pr6sidait la cour
et fut somm6 par celle-ci de comparaitre devant
elle pour r6pondre de son outrage. Cette cour 6tait
une cour d'archives de juridiction infbrieure habili-
t6e par une loi A punir un outrage commis devant
elle d'une amende n'exc6dant pas 5 livres ou d'un
emprisonnement n'exc6dant pas 7 jours. L'avocat
obtint de la division du Banc de la Reine un bref
de prohibition interdisant A la cour de comt6 de
proc6der parce qu'elle n'avait pas juridiction. Le
juge en chef Cockburn qui exprime l'opinion una-
nime de la Cour, s'exprime comme suit aux pp.
137 et 138:

[TRADUCTION] L'ordonnance de prohibition doit 8tre
rendue d6finitive. Je crois que le juge de la cour de
comt6 n'a aucun pouvoir de s6vir contre l'auteur d'un
outrage commis hors la pr6sence du tribunal. Il est bien
vrai qu'en principe-et la raison montre la justesse de la
r6gle-toutes les cours d'archives peuvent imposer une
amende et l'emprisonnement pour un outrage commis en
leur pr6sence; il est en effet n6cessaire pour la bonne
administration de la justice que la cour ait le pouvoir de
pr6venir les interruptions de ses audiences. Mais c'est
une toute autre chose que de dire que chaque cour
d'archives de juridiction inf6rieure a le pouvoir d'impo-
ser une amende ou l'emprisonnement pour un outrage au
tribunal lorsque cet outrage est commis hors la pr6sence
de la cour, comme la r6daction ou la publication d'arti-
cles qui discr6ditent l'attitude du juge. Il existe d'autres
recours pour de telles proc6dures. Le pouvoir d'empri-
sonner pour outrage est 6tudi6 i fond par Blackstone et
Hawkins; mais, bien que ce pouvoir soit reconnu aux
cours sup6rieures, il n'est dit nulle part qu'une cour
d'archives de juridiction inf6rieure a le pouvoir d'agir
dans le cas d'un outrage commis hors sa pr6sence; et il y
a une distinction 6vidente entre les cours superieures et

1(1864), 5 B. & S. Q.B. 299.
8 (1873), 8 L.R.Q.B. 134.
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constitution, and has always been exercised by them.
These courts were originally carved out of the one
supreme court, and are all divisions of the aula regis,
where it is said the king in person dispensed justice, and
their power of committing for contempt was an emana-
tion of the royal authority, for any contempt of the court
would be a contempt of the sovereign. But it is a very
different matter with respect to the county courts and
similar inferior courts. No case is to be found in which
such a power has ever been exercised by an inferior
court of record, or, at all events, upheld by a decision of
the superior courts. Finding, therefore, this distinction,
that the superior courts have exercised the power from
time immemorial, and that no such power has ever been
known to be exercised by an inferior court, that would
be sufficient to dispose of this case. But in fact it is not
necessary to go as far as that. (My emphasis.)

Cockburn C.J. then disposed of the matter by
reference to the statutory enactment. This may be
obiter, but it has great weight in view of the
unanimity of the Court and its importance. Fur-
thermore, counsel argued that the county court
had an inherent power to punish for contempt
committed ex facie, a power of which it had not
been divested by the statute. Mellor J. observed in
this regard at p. 139:

It clearly would have been unnecessary to give this
summary power to the court of inflicting a fine for
interference with the process of the court had it been
intended or supposed that the county court, as an inferi-
or court of record, had the general authority which the
superior courts have.

In Ex parte Fernandez9 , it was held that an
assize court which imposes a penalty of imprison-
ment for contempt need not give specific details in
the warrant of commitment, and that another
court cannot go beyond that warrant in an action
of habeas corpus. The reason for this is that an
assize court is a superior court and is not subject to
the supervision of any other court. Willes J. clearly
suggests, at p. 333, that the same would not be
true in the case of a sentence of imprisonment by a
lower court. For example, in such a case, how

9 (1861), 30 L.J.C.P. 321, 142 E.R. 349.

les autres cours d'archives. Dans le cas des cours sup6-
rieures A Westminster, qui repr6sentent la Cour supreme
du pays, ce pouvoir remonte A leur constitution originale
et a toujours 6t6 exerc6 par elles. Ces cours tirent leur
origine de la Cour supr8me, et sont toutes des divisions
de l'aula regis, oi il est dit que le roi lui-meme rend
justice, et leur pouvoir d'emprisonner pour outrage est
une manifestation du pouvoir de l'autorit6 royale, car
tout outrage au tribunal est un outrage au souverain.
Mais c'est une toute autre chose lorsqu'il s'agit de cours
de comt6 ou d'autres cours semblables de juridiction
inf6rieure. Il n'existe aucun pr6c6dent montrant qu'un
tel pouvoir ait jamais 6t6 exerc6 par une cour d'archives
de juridiction inf6rieure, ou, du moins, ait 6t6 maintenu
par une d6cision d'une cour supbrieure. Donc, il suffirait
pour trancher cette affaire, de constater cette distinc-
tion, savoir que les cours sup6rieures ont exerc6 ce
pouvoir de temps imm6morial et qu'il n'a jamais 6t6
exerc6 par un tribunal de juridiction inf6rieure. Mais, en
fait, il n'est pas n6cessaire d'aller aussi loin. (C'est moi
qui souligne.)

Le juge en chef Cockburn dispose ensuite de la
question en s'appuyant sur le texte de loi. Il s'agit
peut-8tre lA d'un obiter, mais il est d'un grand
poids vu l'unanimit6 de la Cour et son importance.
Au surplus, ce que l'on plaidait, c'est que la cour
de comt6 avait le pouvoir inh6rent de punir pour
outrage commis ex facie, pouvoir qui ne lui avait
pas 6t6 enlev6 par le texte de loi. Le juge Mellor
remarque A ce sujet, A la p. 139:

[TRADUCTION] Il n'aurait 6videmment pas 6t6 n6ces-
saire d'attribuer A la cour ce pouvoir sommaire d'impo-
ser une amende pour entrave aux proc6dures de la cour
si l'on avait pr6sum6 ou voulu que la cour de comt6, A
titre de tribunal d'archives de juridiction inf~rieure, ait
le pouvoir g6n6ral qu'ont les cours supbrieures.

Dans Ex parte Fernandez', on d6cide qu'une
cour d'assises qui condamne quelqu'un A l'empri-
sonnement pour outrage peut se dispenser de parti-
culariser le mandat d'emprisonnement et qu'une
autre cour ne peut aller au-delA de ce mandat dans
une demande d'habeas corpus. La raison en est
qu'une cour d'assises est une cour sup6rieure et
n'est soumise A la surveillance d'aucune autre
cour. Le juge Willes laisse clairement entendre, A
la p. 333, qu'il en irait autrement s'il s'agissait
d'une condamnation A l'emprisonnement par une

9 (1861), 30 L.J. C.P. 321, 142 E.R. 349.
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could a superior court to which an action of
habeas corpus is brought know whether a con-
tempt had been committed ex facie, unless the
warrant of commitment so indicated?

In R. v. Davies 1o, the King's Bench Division
held that it had the right to punish contempt
committed ex facie when the offended court is an
inferior court of record, because the latter is pow-
erless to defend itself against such a contempt.
Moreover, Wills J., stating the unanimous view of
the Court, directly related this writ to the superin-
tending and controlling power which the King's
Bench Division exercised over the lower courts.
Referring to the superior courts other than the
King's Bench Division, he stated (at pp. 42 and
43):
They were not the custodes morum (to use Hawkins'
phrase) in any sense analogous to that which the phrase
bears when applied to the King's Bench, whose peculiar
function it was to exercise superintendence over the
inferior Courts and confine them to their proper duties.
This, however, as it seems to us, was only one exercise of
the duty of seeing that they did impartial justice, and if
and when the attainment of that end required that the
misdeeds of others should be corrected as well as the
misfeasances of the inferior Courts themselves, it seems
to us that it is no departure from principle, but only its
legitimate application to a new state of things, if others
whose conduct tends to prevent the due performance of
their duties by those Courts have to be corrected as well
as the Courts themselves.

(at pp. 47 and 48):
... to hold that, because in times long gone by the chief,
if not the only danger to be guarded against was the
illegal exercise of arbitrary power by inferior Courts and
their officers, therefore the power of this Court extends
no further, and that the King's Bench cannot afford
them protection as well as administer correction, would,
we think, be to mistake the application of a principle for
the principle itself. The mischief to be stopped is in the
case of the inferior Courts identical with that which
exists when the due administration of justice in the
Superior Courts is improperly interfered with. The
reason why the Court of King's Bench did not concern
itself with contempts of the other Superior Courts was
that they possessed ample means and occasions for
protecting themselves. Inferior Courts have not such

1o [1906] 1 K.B. 32.

cour inf6rieure. Comment par exemple, dans un tel
cas, une cour superieure A qui on demanderait un
habeas corpus pourrait-elle savoir si l'outrage a 6
commis ex facie, A moins que le mandat d'empri-
sonnement ne l'indique?

Dans R. v. Davies 1o, la division du Banc du Roi
juge qu'elle a la facult6 de punir un outrage
commis ex facie lorsque la cour outrag6e est une
cour de juridiction inf6rieure, parce que celle-ci est
impuissante A se d6fendre elle-mime contre un tel
outrage. Au surplus le juge Wills, qui exprime
l'opinion unanime de la Cour, rattache directe-
ment cette facult6 au pouvoir de surveillance et de
contr6le que la division du Banc du Roi exerce sur
les juridictions inf6rieures. Rff6rant aux cours
supbrieures autres que la division du Banc du Roi,
il 6crit (aux pp. 42 et 43):

[TRADUCTION] Il ne s'agissait pas des custodes morum
(pour reprendre l'expression de Hawkins) au sens qu'a
cette expression lorsqu'elle d6signe la division du Banc
du Roi dont la fonction particulibre 6tait d'exercer une
surveillance sur les cours de juridiction inf6rieure et de
les restreindre A leurs propres attributions. Cependant,
nous croyons qu'il ne s'agissait IA que d'un accomplisse-
ment particulier de son devoir de veiller A ce qu'elles
rendent justice de fagon impartiale. Si, pour atteindre ce
but, il faut corriger les fautes des autres tout autant que
les abus des cours de juridiction inf6rieure, ce n'est pas
d6vier du principe mais I'appliquer 16gitimement A une
situation nouvelle que de corriger, aussi bien que ces
cours elles-m8mes, ceux qui les empachent d'accomplir
leur devoir.

(aux pp. 47 et 48):
[TRADUCTION] ... dire, parce qu'il fut jadis un temps
oi la principale pr~occupation 6tait d'empacher 1'exer-
cice ill6gal d'un pouvoir arbitraire par les cours de
juridiction infbrieure, que le pouvoir de cette cour s'ar-
rate IA et que la division du Banc du Roi ne peut assurer
la protection de ces cours comme elle peut leur imposer
des sanctions, serait, A notre avis, confondre l'applica-
tion du principe et le principe lui-mime. Dans le cas des
tribunaux de juridiction inf6rieure, le mal qu'il faut
r6primer est identique A celui qui existe lorsqu'il y a
atteinte A la bonne administration de la justice dans les
cours sup6rieures. La Cour du Banc du Roi ne s'occu-
pait pas des outrages visant les autres cours sup~rieures
parce que ces dernibres disposaient amplement des
moyens de se prot6ger. Les cours de juridiction inf6-

1o [1906] 1 K.B. 32.
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powers, although some of them, quarter sessions for
example, try many more cases than are tried at assizes,
and have a very extended and important jurisdiction.
The danger is perhaps greater to them than it is to the
Superior Courts of having their efficiency impaired by
publications such as those which have given rise to the
present proceedings.

Finally, the author perhaps most often referred
to in cases of contempt, James Francis Oswald,
Contempt of Court, in his third edition, 1911, at
pp. I to 21, takes it as established that: (1) only
the superior courts have an inherent power to
punish for contempt committed ex facie; (2)
inferior courts of record have an inherent power to
punish for contempt committed in facie; and (3)
inferior courts which are not courts of record have
no power to punish for contempt unless such a
power is given to them by statute: they only have
the power to maintain order by expelling disorder-
ly persons.

Canadian courts have followed the English
decisions.

In In re Gerson, In re Nightingale I', Rinfret
C.J. refused to issue a writ of habeas corpus for
the release of a person confined for refusing to be
sworn and to testify in a criminal proceeding. At p.
544 he wrote:

The power to punish for contempt is inherent in courts
of superior original jurisdiction, quite independent of
enactments in codes or statutes relating to their discipli-
nary powers.

His decision was upheld by this Court, In Re
Gerson 2 . Appellant argued that he should have
been prosecuted on indictment in accordance with
ss. 165 or 180(d) of the Criminal Code in force at
that time. Kerwin J., as he then was, answered this
argument as follows, at p. 549:

The argument on this point was that the applicant
could be prosecuted under either of these sections and
that these proceedings being available the right of the
Court to punish for a contempt of court had been

"1 [1946] S.C.R. 538.
12 [1946] S.C.R. 547.

rieure n'ont pas ce pouvoir, bien que certaines d'entre
elles, les cours des quarter sessions par exemple, enten-
dent beaucoup plus de causes que les assises et aient une
juridiction trbs 6tendue et importante. Elles sont peut-
etre plus expos6es que les cours supbrieures A voir leur
fonctionnement compromis par des publications telles
que celles qui ont donn6 lieu aux pr6sentes proc6dures.

Enfin, I'auteur peut 8tre le plus souvent cit6 en
matibre d'outrage, James Francis Oswald, Con-
tempt of Court, dans sa troisibme 6dition de 1911
aux pp. 1 A 21, tient pour 6tabli: (1) que seules les
cours sup6rieures ont le pouvoir inh6rent de punir
pour outrage commis ex facie; (2) que les cours
inf6rieures d'archives ont un pouvoir inhbrent de
punir pour outrage commis in facie; et (3) que les
cours inf6rieures qui ne sont pas des cours d'archi-
ves n'ont aucun pouvoir de punir pour outrage A
moins qu'un tel pouvoir ne leur soit donn6 par un
texte de loi: elles n'ont que le pouvoir de maintenir
l'ordre en faisant expulser un fauteur de d6sordre.

La jurisprudence canadienne suit la jurispru-
dence anglaise.

Dans In re Gerson, In re Nightingale ", le juge
en chef Rinfret a refus6 l'6mission d'un bref d'ha-
beas corpus destin6 A faire liberer une personne
emprisonn6e pour avoir refus6 d'6tre asserment6e
et de t6moigner dans une affaire criminelle. II 6crit
A la p. 544:

[TRADUCTION] Le pouvoir de punir pour outrage
appartient en propre aux cours qui ont une juridiction
supbrieure de premibre instance, ind6pendamment des
dispositions pr6vues dans les codes ou lois concernant
leurs pouvoirs disciplinaires.

Sa d6cision a 6t6 confirmbe par cette Cour, In re
Gersonl2. L'appelant plaidait qu'il aurait dii etre
poursuivi par voie de mise en accusation en vertu
des art. 165 ou 180d) du Code criminel de l'6po-
que. Le juge Kerwin, qui n'6tait pas encore juge en
chef, r6pond comme suit A cet argument, A la p.
549:

[TRADUCTION] On a pr6tendu sur ce point que le
requbrant pouvait faire l'objet de poursuites en vertu de
l'un ou l'autre de ces articles et que, vu la possibilit6 de
recourir A ces proc6dures, le droit de la cour de punir

"[1946] R.C.S. 538.
12 [1946] R.C.S. 547.
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abrogated. Without deciding whether either of these
sections would apply in the circumstances, we are of
opinion that even if that were so it is a necessary
incident to every superior court of justice to imprison for
a contempt of court committed in the face of it: Ex
Parte Jose Luis Fernandez, a judgment of the Court of
Common Pleas in which judgments were delivered by
Chief Justice Erle, Willes J. and Byles J. That right
persists and has not been abrogated by either of the
sections of the Criminal Code referred to and the mere
fact that the trial of the third party had been completed
did not deprive the Court of the power to exercise its
authority.

In Ex parte Lunan", the facts were similar to
the preceding case, although the contempt there
was committed before a county court with criminal
jurisdiction. Gale J. of the Supreme Court of
Ontario-as he then was-stated the following
opinion at p. 590:

Contempt of Court may properly be regarded in two
aspects. In the first place all Courts of record possess an
inherent and venerable jurisdiction to discipline at once
and without formality any contempt committed in the
face of the Court and superior Courts have the right to
deal with a contempt committed out of the presence of a
Court. Those principles have been expressed many times
over but specific reference may be made to Carus
Wilson's Case (1845), 7 Q.B. 984, 115 E.R. 759. That
the jurisdiction does not rest upon statutory authority is
made clear by Chief Justice Rinfret in Re Gerson, Re
Nightingale, 87 C.C.C. 143 at pp. 147-8, [1946] S.C.R.
538 at p. 544.

In Procureur gindral de la Province de Qubbec
v. Denis 14, it was held that contempt proceedings
for contempt ex facie should be presented to the
offended court in question-the Superior Court-
and not to another court-the Court of Queen's
Bench, criminal side-although the latter was pre-
sided over by a judge of the Superior Court.
Dorion C.J. observed at p. 469:

[TRANSLATION] Contempt of court committed in the
face of the court may be dealt with by a decision of the
court in which it is committed, whether this is a court of
inferior or superior jurisdiction. This right, which is
inherent in any court of law, does not seem to have ever

13 [1951] 2 D.L.R. 589.
14 [1966] C.S. 467.

pour outrage au tribunal avait 6t6 abrog6. Sans d6cider
de l'applicabilit6 de l'un ou l'autre de ces articles dans
les circonstances, nous sommes d'avis que s'il en 6tait
ainsi, le pouvoir d'emprisonner pour outrage commis en
pr6sence du tribunal est un attribut indispensable de
chaque cour supbrieure de justice: Ex Parte Jose Luis
Fernandez, d6cision de la Court of Common Pleas oa
des jugements ont 6t6 prononc6s par le juge en chef Erle,
et les juges Willes et Byles. Ce droit subsiste et aucun
des articles cit6s du Code criminel ne l'a abrog6, et le
seul fait que le procks de l'autre personne ait 6 termin6
n'emp~chait pas la cour d'exercer son pouvoir.

Dans Ex parte Lunan 13, il s'agissait d'une
affaire semblable A la pr6c6dente quoique l'outrage
y avait 6t6 commis en pr6sence d'une cour de
comt6 de juridiction criminelle. Le juge Gale de la
Cour supreme de l'Ontario,-il n'6tait pas encore
juge en chef-exprime l'opinion suivante A la p.
590:

[TRADUCTION] On peut correctement envisager l'ou-
trage au tribunal de deux facons. Tout d'abord, toutes
les cours d'archives posshdent une competence propre et
v6n6rable de punir sur le champ et sans autre formalit6
tout outrage commis en leur pr6sence et les cours supb-
rieures ont le droit de punir les outrages commis hors la
pr6sence d'une cour. Ces principes ont 6t6 exprimbs
maintes fois mais mentionnons, en particulier, l'arr~t
Carus Wilson (1845), 7 Q.B. 984, 115 E.R. 759. Le juge
en chef Rinfret indique clairement que cette comp6tence
ne repose pas sur un pouvoir prbvu par un texte de loi
dans Re Gerson, Re Nightingale 87 C.C.C. 143 aux pp.
147 et 148, [1946] R.C.S. 538 A la p. 544.

Dans Procureur gindral de la Province de
Qubbec c. Denis 4, on d6cide qu'une requate desti-
n6e A faire condamner quelqu'un pour outrage ex
facie doit 8tre adress6e A la cour outrage,-la
Cour sup6rieure-et non pas A une autre cour,-la
Cour du Banc de la Reine, juridiction criminelle-
m8me si cette dernidre est pr6sid6e par un juge de
la Cour sup6rieure. Le juge en chef Dorion 6crit, A
la p. 469:

L'outrage au tribunal commis devant la cour peut
faire l'objet d'une d6cision du tribunal devant lequel il
est commis, que ce soit un tribunal de juridiction inf6-
rieure ou de juridiction sup&rieure. Ce droit, inh6rent A
toute cour de justice, ne semble pas avoir 6t6 jamais

13 [1951] 2 D.L.R. 589.
14 [1966] C.S. 467.
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been disputed, and the English, Canadian and Quebec
precedents have always recognized it.

The same is not true, however, for contempt of court
not committed in the face of the court. In such a case,
the question arises whether the court affected has inferi-
or or superior jurisdiction. In the former case, the action
to punish must be brought in a court of superior
jurisdiction.

And at pp. 473 and 474:

[TRANSLATION] There is no doubt that the jurisdic-
tion conferred on a court to dispose of a question of
contempt of court is inherent in and subsidiary to its
primary jurisdiction, for the purpose of maintaining the
decorum and dignity of the court and punishing con-
tempts to which it may be subject. It follows that it is
this court, and only this court, which can take cogni-
zance of the offence committed and render a decision
concerning it.

It must always be borne in mind, however, that when
a contempt of court is committed outside of a court, in a
case heard before a lower court, the action to punish
must be brought before a superior court.

Finally, in Re Hawkins and Halifax County
Residential Tenancies Board", Hawkins had been
sentenced by an administrative tribunal to two
days in prison for contempt. A statute had con-
ferred on that tribunal the same power which the
Supreme Court of Nova Scotia or one of its judges
in a civil proceeding enjoyed to compel a witness to
appear, to testify and to submit documents. Haw-
kins had failed to obey a subpoena; the sheriff
tried unsuccessfully to serve a second subpoena.
The tribunal was of the opinion that Hawkins had
unduly attempted to avoid service of the subpoena
and it made an order directing the sheriff to take
the necessary steps so that Hawkins would appear
before it to show why he should not be found
guilty of contempt. The sheriff was again unable
to serve this order on Hawkins. The tribunal made
a second order similar to the first, but expressly
ordering the sheriff to arrest Hawkins and detain
him. Hawkins was finally apprehended with the
aid of the local police, imprisoned for 24 hours and
then allowed bail. He finally appeared before the
tribunal, which found him guilty of contempt

15 (1974), 47 D.L.R. (3d) 117.

contest6, et la jurisprudence anglaise, canadienne et
qubbecoise l'a toujours reconnu.

II n'en est pas de mime cependant pour l'outrage au
tribunal commis hors de la pr6sence du tribunal. Dans
ces cas, il faut examiner si le tribunal outrag6 en est un
de juridiction inf6rieure ou un de juridiction supbrieure.
Dans le premier cas, la demande de r6pression doit 8tre
faite devant un tribunal de juridiction supbrieure.

Et aux pp. 473 et 474:

Il ne fait pas de doute que la juridiction donn6e A un
tribunal pour prononcer sur un outrage au tribunal est
une juridiction inh6rente et subsidiaire A sa juridiction
principale, dans le but de maintenir le d6corum et la
dignit6 de la cour et de r6primer les outrages dont il peut
8tre l'objet. Il s'ensuit que c'est ce tribunal, et seulement
lui, qui peut prendre connaissance de l'offense commise
et rendre une d6cision A son sujet.

II faut toujours tenir compte, cependant, que lors-
qu'un outrage au tribunal est commis en dehors de la
cour, dans un litige soumis A l'attention d'un tribunal
inf6rieur, la demande de r6pression doit 8tre adress6e A
une cour superieure.

Enfin, dans Re Hawkins and Halifax County
Residential Tenancies Board", Hawkins avait 6t6
condamn6 par un tribunal administratif, A deux
jours d'emprisonnement pour outrage. Ce tribunal
se voyait conf6rer par une loi le meme pouvoir que
la Cour supreme de Nouvelle-Ecosse ou l'un des
ses juges en matibre civile aux fins de contraindre
un t6moin A comparaitre, A rendre t6moignage et A
d6poser des documents. Hawkins n'avait pas ob6i A
un premier subpena. Le sh6rif tenta sans succ~s
de lui en signifier un second. Le tribunal 6tant
d'avis que Hawkins tentait de se soustraire indfi-
ment A la signification rendit une ordonnance
enjoignant au sh6rif de faire en sorte que Hawkins
comparaisse devant le tribunal afin de d6montrer
pourquoi il ne serait pas trouv6 coupable d'ou-
trage. Le shbrif fut de nouveau incapable de signi-
fier cette ordonnance A Hawkins. Le tribunal
rendit une seconde ordonnance ressemblant A la
premiere mais ordonnant express6ment au sh6rif
d'arr~ter Hawkins et de le d6tenir. Hawkins fut
finalement appr6hend6 avec l'aide de la police
locale, incarc6r6 durant 24 heures puis admis A

Is (1974), 47 D.L.R. (3d) 117.
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because he had deliberately avoided the service of
a subpoena. The case was evoked to the Supreme
Court. Morrison J. held that the tribunal had
exceeded its jurisdiction. He relied on a decision of
the Court of Appeal of Ontario which is dealt with
below, Re Diamond and The Ontario Municipal
Board'6 . He observed at pp. 128 and 129:

... I feel that although the Board acted in accordance
with its powers and in a lawful manner up until the time
that Terrance Hawkins was apprehended, . . . neverthe-
less once they had reached the point of apprehending
Terrance Hawkins there was still a very strict duty on
the Board not to exceed its jurisdiction.

Once the liberty of the subject becomes involved then
any tribunal or any board must tread lightly. A citizen
should not be deprived of his liberty except with explicit
authority and for just cause after grave and serious
consideration.

In my opinion, the Board was justified in its efforts to
subpoena Mr. Hawkins. Indeed, in my opinion, the
Board was legally justified in apprehending him. How-
ever, I find it difficult to understand or to justify the
incarceration of Mr. Hawkins once he had been
apprehended.

The alleged contempt of Hawkins in failing to appear
before the Board, does not constitute an offence commit-
ted in the face of the Court. Consequently, I find that
the Halifax Residential Tenancies Board exceeded its
jurisdiction in sentencing Hawkins to two days' impris-
onment at the Halifax County Correctional Centre for
contempt.

It is possible that this case should be distinguished
from McKeown v. The Queen 17, in which this
Court, by a majority decision, held that the fact
that counsel failed to appear in Court following an
adjournment constituted contempt in facie, and
not contempt ex facie. Thus, in Hawkins the
offence imputed to Hawkins was not that he had
not been present before the tribunal when he
should have been, but that he had deliberately
avoided the service of a subpoena. Nonetheless,
however, the contempt may be described, in Haw-

16 [1962] O.R. 328.
17 [1971] S.C.R. 446.

caution. Il se pr6senta enfin devant le tribunal qui
le trouva coupable d'outrage parce qu'il s'6tait
d6lib6r6ment soustrait A la signification d'un sub-
pena. L'affaire fut 6voqu6e en Cour supr8me. Le
juge Morrison d6cida que le tribunal avait exc6d6
sa juridiction. Il s'appuie sur un arrat de la Cour
d'appel de l'Ontario dont il sera question plus bas,
Re Diamond and The Ontario Municipal Board 16.

II 6crit, aux pp. 128 et 129:

[TRADUCTION] ... Bien que la Commission ait agi
l6galement et conform6ment A ses pouvoirs jusqu'au
moment de l'arrestation de Terrance Hawkins, . . . j'es-
time nbanmoins qu'une fois prise la d6cision d'arrater
Terrance Hawkins, la Commission avait l'obligation
stricte de ne pas outrepasser sa comp6tence.

Lorsque la libert6 d'une personne est en jeu, tout
tribunal ou commission doit agir avec pr6caution. Un
citoyen ne doit pas 6tre priv6 de sa libert6 sauf si la loi le
permet explicitement et pour un motif valable apris mfir
examen.

A mon avis, la Commission avait des motifs raison-
nables de chercher A signifier un subpena A M. Haw-
kins. En fait, je suis d'avis que la Commission 6tait
fond6e, en droit, A l'arrAter. Toutefois, il m'est difficile
de comprendre et de justifier l'incarc6ration de M.
Hawkins apris son arrestation.

L'outrage que Hawkins aurait commis en ne se pr&-
sentant pas devant la Commission n'est pas une infrac-
tion commise en pr6sence du tribunal. Par cons6quent, je
conclus que la Halifax Residential Tenancies Board a
exc6d6 sa comp6tence en condamnant Hawkins pour
outrage A deux jours d'emprisonnement au Halifax
County Correctional Centre.

Il est possible que cette affaire se distingue de
McKeown c. La Reine 7, oai cette Cour, dans un
arret majoritaire, d6cide que le fait pour un avocat
de ne pas se pr6senter en cour A la suite d'un
ajournement constitue un outrage in facie et non
un outrage ex facie. Dans l'affaire Hawkins en
effet, I'infraction reproch6e A Hawkins n'6tait pas
de ne pas 8tre pr6sent devant le tribunal alors qu'il
aurait dii l'8tre, mais de s'8tre soustrait d6lib6r6-
ment A la signification d'un subpoena. Quoi qu'il
en soit cependant de la qualification de l'outrage,

16 [1962] O.R. 328.
17 [1971] R.C.S. 446.
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kins the Supreme Court of Nova Scotia approved
the rule under which a lower court may not punish
for contempt committed ex facie, even when under
the law that court has the powers of the Supreme
Court to compel a witness to appear, to testify and
to submit documents.

Accordingly, I think it is fair to conclude that
the Anglo-Canadian authorities on the power to
punish for contempt committed ex facie curiae
have been firmly established for more than two
hundred years. According to these authorities, this
power is enjoyed exclusively by the superior courts.

Such a rule is moreover justified in principle by
the following considerations. The power to punish
for contempt committed ex facie is liable to result
in inquiries which may well involve a lower court
in areas which are practically impossible to define
in terms of jurisdiction and completely foreign to
its own area of jurisdiction, which by definition is
limited. Such an obstacle does not arise in the case
of a court like the Superior Court, which is a court
of original general jurisdiction (art. 31 C.C.P.)
with a priori jurisdiction, or courts sitting in
appeal from decisions of the Superior Court, which
may in general render the decisions which the
latter would have rendered. Moreover, the power
to punish a contempt committed ex facie is neces-
sarily bound up with the superintending and con-
trolling power which only a superior court may
exercise over inferior courts. This controlling
power could become illusory if, in the case of a
contempt committed ex facie, an inferior court
had the right to go beyond its own particular field.
There would also be the danger of conflict between
the superior and inferior courts, of the kind that
formerly existed in England between the common
law and equity courts. Finally, the inferior courts
are not without any means of ensuring that their
lawful orders are observed: as Dorion C.J. notes in
Denis, the superior courts may come to their aid;
see also R. v. Davies (supra) and Re Regina and
Monette .

18 (1975), 64 D.L.R. (3d) 470.

la Cour supreme de la Nouvelle-4 cosse dans Haw-
kins sanctionne la r6gle qui emp~che un tribunal
de juridiction inf6rieure de punir un outrage
commis ex facie, et ce, m~me lorsque ce tribunal
possbde, de par la loi, les pouvoirs de la Cour
supreme aux fins de contraindre un t6moin A com-
paraitre, A rendre t6moignage et A d6poser des
documents.

Il me parait donc juste de conclure que la
jurisprudence anglo-canadienne relative au pouvoir
de punir un outrage commis ex facie curiae est une
jurisprudence fix6e qui date de plus de deux cents
ans. Cette jurisprudence veut que ce pouvoir rel6ve
de la juridiction exclusive des cours sup6rieures.

Une telle r6gle d'ailleurs se justifie en principe
par les consid6rations suivantes. Le pouvoir de
punir un outrage commis ex facie est susceptible
de donner lieu A des enqu~tes qui risquent d'entrai-
ner un tribunal inf6rieur dans des domaines prati-
quement impossibles A d6finir en termes de juridic-
tion et compl~tement 6trangers A celui de sa
juridiction propre laquelle, par hypoth6se, est limi-
t6e. Cet obstacle ne se retrouve pas dans le cas
d'une cour comme la Cour sup6rieure qui est un
tribunal de droit commun, (art. 31 C.p.c.) dont la
juridiction est une juridiction de principe, ou de
cours qui sidgent en appel des d6cisions de la Cour
sup6rieure et peuvent g6n6ralement rendre des
d6cisions que celle-ci aurait dit rendre. Au surplus,
le pouvoir de punir un outrage commis ex facie se
rattache n6cessairement au pouvoir de contr6le et
de surveillance que seule une cour supbrieure peut
exercer sur les tribunaux inf6rieurs. Ce pouvoir de
contrble pourrait devenir illusoire si, A l'occasion
d'un outrage commis ex facie, un tribunal inf6-
rieur avait la facult6 de s'aventurer hors de son
domaine particulier. Il y aurait 6galement risque
de conflit entre les cours sup6rieures et les cours
inf6rieures, du genre de ceux qui opposbrent autre-
fois en Angleterre les cours de common law et les
cours d'equity. Enfin, les tribunaux inf~rieurs ne
sont pas d6pourvus de tout moyen de faire observer
leurs ordonnances 16gitimes: comme l'indique le
juge en chef Dorion dans Denis, les cours sup6rieu-
res peuvent leur venir en aide; voir 6galement R. v.
Davies (supra) et Re Regina and Monette 1.

18 (1975), 64 D.L.R. (3d) 470.
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2. Unlike certain courts of law, the Police Commission
has no inherent powers: it has only those powers
which are conferred on it by statute.

I do not think there is any need to undertake a
demonstration of this proposition, which seems
neither disputed nor open to dispute. If there were
any doubt on the point, it could be resolved merely
by reading the observations of Pigeon J., speaking
for the majority of this Court, in A.G. of Que. and
Keable v. A.G. of Can. 19, especially at pp. 249 and
250:

Because a commissioner has only limited authority he
enjoys no inherent jurisdiction, unlike superior courts
which have such jurisdiction in all matters of federal or
provincial law unless specifically excluded. It is by virtue
of this inherent jurisdiction that superior courts have a
general superintending power over federal as well as
provincial authorities, as held in Three Rivers Boatman,
[1969] S.C.R. 607.

It is true that the Keable Commission was a
special commission of inquiry created pursuant to
the Public Inquiry Commission Act, while the
Police Commission is a permanent commission.
Like the Keable Commission, however, the Police
Commission acts primarily in accordance with
powers conferred on it by the Public Inquiry Com-
mission Act and the Code of Civil Procedure.
There is therefore no basis for distinguishing be-
tween them in this regard.

3. The Quebec Legislature may not constitutionally
confer on the Police Commission the power to conduct
an inquiry concerning a contempt committed ex facie
and to punish such a contempt

A provincial legislature may not, without
infringing s. 96 of the British North America Act,
1867, confer on a tribunal or a court the members
of which are not appointed by the Governor Gen-
eral a jurisdiction which in 1867 was reserved to
the superior courts.

The principle has been applied so often that it
does not need demonstration. For reference pur-

19 [1979] 1 S.C.R. 218.

2. Contrairement A certaines cours de justice, la Com-
mission de police ne possade aucun pouvoir inh6rent.
Elle ne dispose que des pouvoirs qui lui sont conf6rbs
par des textes de loi.

Il me semble inutile de m'attarder A la d6mons-
tration de cette proposition qui ne me parait ni
contestable ni contest6e. Si l'on 6prouvait quelque
doute A ce sujet, il suffirait pour le dissiper de
r6f6rer A ce que dit le juge Pigeon, parlant pour la
majorit6 de cette Cour dans P.G. du Quo. et
Keable c. P.G. du Can. 9, particulibrement aux pp.
249 et 250:

Puisqu'un commissaire n'a que des pouvoirs limitbs, il
ne posshde aucune comp6tence inh~rente, A la diff6rence
des cours sup6rieures qui ont une comp6tence dans
toutes matibres de droit f6d6ral ou provincial A moins
d'exclusion expresse. C'est en vertu de cette comp6tence
inhbrente que les cours supbrieures ont un pouvoir g6n6-
ral de surveillance sur les organismes f6d6raux et provin-
ciaux, comme le d6clare l'arrat Three Rivers Boatman,
[1969] R.C.S. 607.

Il est vrai que la Commission Keable 6tait une
commission sp6ciale d'enqu8te constitu6e en vertu
de la Loi des commissions d'enqu&e, tandis que la
Commission de police est une commission perma-
nente. Mais, comme la Commission Keable, la
Commission de police agit principalement en vertu
des pouvoirs qui lui sont conf6r6s par la Loi des
commissions d'enquite et le Code de procidure
civile. Il n'y a donc pas lieu de distinguer entre
l'une et l'autre sur ce point.

3. La 16gislature du Qu6bec ne peut constitutionnelle-
ment conf6rer i la Commission de police le pouvoir de
faire enguete au sujet d'un outrage commis ex fade et
de punir un tel outrage.

Une l6gislature provinciale ne peut en effet, sans
enfreindre l'art. 96 de l'Acte de l'Ambrique du
Nord britannique, 1867, conf~rer A un tribunal ou
A une cour dont les membres ne sont pas nomm6s
par le gouverneur g6n6ral, une juridiction qui, en
1867, 6tait r~serv6e aux cours sup6rieures.

Le principe a 6t6 si souvent sanctionn6 qu'il n'a
plus besoin de d6monstration. Il suffira pour le

19 [1979] 1 R.C.S. 218.
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poses I need only cite two recent decisions of this
Court: Att. Gen. of Quebec v. Farrah 20, and Sgmi-
naire de Chicoutimi v. City of Chicoutimi21 .

I do not think that Tomko v. Labour Relations
Board22, can be a basis for excluding the applica-
tion of this rule in the case at bar. In Tomko, this
Court held that the Constitution enables a provin-
cial legislature to confer on the Labour Relations
Board of Nova Scotia the power to make cease and
desist and other affirmative orders. However, the
Chief Justice, stating the majority opinion of the
Court, took care to point out at pp. 121, 122 and
123 that such a power differs from the traditional
power of the superior courts to issue injunctions:
the Labour Relations Board does not itself have
the power to punish for contempt those who con-
travene its orders, and does not approach the
question of issuing a cease and desist order in the
same way that a court of law approaches the
issuing of an injunction. In the case at bar, it is not
the Police Commission's power to make orders
prohibiting publications which is primarily in ques-
tion; rather, it is the power to punish contempt
committed ex facie. This Court would perhaps
have to assess the effect of Tomko on the case at
bar if it were required to decide on the validity of
the order made by the Police Commission on April
10, 1973, but as I have already observed I do not
think it is necessary to decide that question. More-
over, as the Chief Justice points out in Tomko, the
remedial power enjoyed by the Labour Relations
Board of Nova Scotia is part of a collection of
functions which, taken as a whole, is quite differ-
ent from the functions exercised by the Superior
Court in 1867. The power to punish for contempt
committed ex facie is not itself an integral part of
the Commission's functions of inquiry, and is not a
necessary appendage thereof: it is a separate
power, wider than the collection of primary powers
enjoyed by the Commission, which would enable it
to subject someone to a complete trial, differing
from the inquiry and possibly bearing no relation
to it, and this would ultimately result not in a

20 [1978] 2 S.C.R. 638.
21 [1973] S.C.R. 681.
22 [1977] 1 S.C.R. 112.

rappeler de r6f6rer A deux arr~ts r6cents de cette
Cour: Proc. gin. du Qubbec c. Farrah 20, et Simi-
naire de Chicoutimi c. Citg de Chicoutimi21.

Je ne crois pas que l'on puisse invoquer l'arret
Tomko c. Labour Relations Board22, A l'encontre
de l'application de ce principe en l'esp6ce. Dans
Tomko, cette Cour a d6cid6 que la Constitution
permet A une 16gislature provinciale de confrer au
"Labour Relations Board" de la Nouvelle-Ecosse
le pouvoir de d6cerner des ordres de ne pas faire et
d'autres ordres imp6ratifs. Mais le Juge en chef
qui exprime l'opinion majoritaire de la Cour prend
soin de souligner aux pp. 121, 122 et 123 qu'un tel
pouvoir se distingue du pouvoir traditionnel des
cours supbrieures de dblivrer des injonctions: le
"Labour Relations Board" n'a pas le pouvoir de
punir lui-m8me pour outrage ceux qui contrevien-
nent A ses ordres et n'aborde pas la question de la
d6livrance d'un ordre de ne pas faire de la meme
fagon qu'une cour de justice examine une demande
d'injonction. En l'esp6ce, ce n'est pas le pouvoir de
la Commission de police de d6cerner des ordres de
non-publication qui est premibrement en litige
mais bien celui de punir un outrage commis ex
facie. Il nous faudrait peut-8tre mesurer l'effet de
l'arr8t Tomko sur la pr6sente cause s'il fallait
d6cider de la validit6 de l'ordonnance rendue par
la Commission de police le 10 avril 1973, mais, je
l'ai d6jA dit, il ne me parait pas n6cessaire de
prononcer sur cette question. Au surplus, et
comme le fait remarquer le Juge en chef dans
Tomko, le pouvoir de redressement dont jouit le
"Labour Relations Board" de la Nouvelle-tcosse
fait partie d'un ensemble de fonctions qui, consi-
d6r6 globalement, est bien diff6rent des fonctions
exerc6es par la Cour sup6rieure en 1867. Le pou-
voir de condamner pour un outrage commis ex
facie, lui, ne fait pas partie int6grante des fonc-
tions d'enqu8te de la Commission et n'en constitue
pas un accessoire n6cessaire: c'est un pouvoir dis-
tinct, plus 6tendu que l'ensemble des pouvoirs prin-
cipaux de la Commission et qui lui permettrait de
faire A quelqu'un un procks complet, diff6rent de

20 [1978] 2 R.C.S. 638.
21 [1973] R.C.S. 681.
22 [1977] 1 R.C.S. 112.
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recommendation but in an executory judgment.

The Court of Appeal noted that although appel-
lants did not dispute the constitutional validity of
the legislation cited above, which is the source of
the powers of the Police Commission, they never-
theless relied on the constitutional argument,
maintaining that the provincial legislature cannot
confer powers inherent in the Superior Court on
the Commission [TRANSLATION] "since these
powers are conferred on an individual by appoint-
ment to this position, and only the federal govern-
ment can make such an appointment". The Court
of Appeal concludes: [TRANSLATION] "This argu-
ment is groundless." In my view, the argument is
correct and appellants may quite legitimately rely
on it. Many statutes are drafted in terms so gener-
al that it is possible to give them a meaning which
makes them ultra vires. It is then necessary to
interpret them in light of the Constitution, because
it must be assumed the legislator did not intend to
exceed his authority:

There is a presumptio juris as to the existence of the
bona fide intention of a legislative body to confine itself
to its own sphere and a presumption of similar nature
that general words in a statute are not intended to
extend its operation beyond the territorial authority of
the Legislature.

(Fauteux J.-as he then was-in Reference re The
Farm Products Marketing Act 23, at p. 255.)

In order to give effect to this principle a court
may, in keeping with the Constitution, limit the
apparently general scope of an enactment, even
when the constitutionality of the provision has not
been disputed and the Attorney General has not
been impleaded. That is what this Court did in
McKay v. The Queen 24. Cartwright J.-as he then
was-observed in the majority opinion, at pp. 803
and 804:

23 [1957] S.C.R. 198.
24 [1965] S.C.R. 798.

I'enqu8te, pouvant n'avoir aucun rapport avec elle
et se soldant A la fin, non pas par une recomman-
dation, mais par un jugement ex6cutoire.

La Cour d'appel note que les appelants n'ayant
pas contest6 la validit6 constitutionnelle des dispo-
sitions l6gislatives cit6es plus haut qui sont la
source des pouvoirs de la Commission de police,
invoquent quand m8me l'argument constitutionnel
en soutenant que la l6gislature provinciale ne peut
conf6rer A la Commission les pouvoirs inh6rents de
la Cour sup6rieure puisque ces pouvoirs sont con-
f6r6s A une personne par la nomination A ce poste
et cette nomination ne peut 8tre faite que par
l'autorit6 f6d6rales. Et la Cour d'appel d6cide:
((Cet argument est mal fond.) A mon avis, I'argu-
ment est bien fond6 et il est parfaitement 16gitime
pour les appelants d'y avoir recours. Bien des lois
sont r6dig6es en termes si g6nbraux qu'il est possi-
ble de leur donner un sens qui les rende ultra vires.
Il importe alors de les interpr6ter A la lumidre de la
Constitution parce que l'on doit pr6sumer que le
l6gislateur n'a pas voulu exc6der sa comp6tence:

[TRADUCTION] Il existe une pr6somption de juris quant
A l'existence de l'intention vbritable d'un organisme
l6gislatif d'agir dans les limites de sa comp6tence et une
prbsomption semblable que les termes g6nbraux
employ6s dans une loi n'ont pas pour effet d'6tendre son
application au-deld de la comp6tence territoriale de la
16gislature.

(Le juge Fauteux,-il n'6tait pas encore juge en chef-
dans Renvoi re The Farm Products Marketing Act 23, a

la p. 255.

Pour mettre ce principe en ceuvre, une cour
peut, au nom de la Constitution, restreindre la
port6e apparemment g6n6rale d'une disposition et
ce, mime lorsque la constitutionnalit6 de la dispo-
sition n'a pas 6t6 attaqu6e et que le procureur
g6n6ral n'a pas 6t6 mis en cause. C'est ce que cette
Cour a fait dans McKay c. La Reine 24 Le juge
Cartwright,-il n'6tait pas encore juge en chef-
6crit dans l'opinion majoritaire, aux pp. 803 et
804:

23 [1957] R.C.S. 198.
24 [1965] R.C.S. 798.
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The second applicable rule of construction is that if an
enactment, whether of Parliament or of a legislature or
of a subordinate body to which legislative power is
delegated, is capable of receiving a meaning according
to which its operation is restricted to matters within the
power of the enacting body it shall be interpreted
accordingly. An alternative form in which the rule is
expressed is that if words in a statute are fairly suscept-
ible of two constructions of which one will result in the
statute being intra vires and the other will have the
contrary result the former is to be adopted.

The question then is whether the legislation
cited above has a meaning compatible with the
Constitution.

4. The Police Act, the Public Inquiry Commission Act
and the Code of Civil Procedure do not confer on the
Police Commission a power to conduct an inquiry into
a contempt committed ex facie curiae and to punish
such a contempt.

In arriving at the opposite conclusion, the Court
of Appeal relied primarily on the following
arguments:

[TRANSLATION] By the statutes reproduced above,
the Police Commission and its members are invested
with the powers of commissioners appointed under the
Public Inquiry Commission Act. Under the terms of this
Act, commissioners have all the powers of a judge of the
Superior Court in term; they may punish the contempt
of court of a witness (in their presence, s. 11) and, if
anyone is guilty of contempt of the commissioners or of
their office, they "may proceed for such contempt in the
same manner as any court or judge under like circum-
stances" (s. 12). As already mentioned, no distinction is
made between contempt in or out of the presence of the
commissioners. These provisions justify the conclusion
that the procedure for contempt of court set forth in
arts. 49 to 54 of the Code of Civil Procedure is available
to the commissioners. While the law and procedure
contained therein do not differ appreciably from the
inherent powers already discussed, the fact remains that
by codifying them the legislator has given them official
statutory form.

A judge of the Superior Court in term has the
power to punish a contempt committed ex facie.
However, the legislature did not intend to confer
all the powers of a judge of the Superior Court on
the Police Commission, only those concerning the

[TRADUCTION] La deuxibme r~gle d'interpr6tation
applicable est que, lorsqu'un texte l6gislatif 6manant du
Parlement, d'une l6gislature ou d'un organisme subal-
terne auquel le pouvoir de 16gif6rer est d616gu6, peut 8tre
interpr6t6 de sorte que son application se limite aux
domaines de comp6tence du corps 16gislatif, cette inter-
pr6tation doit pr6valoir. Une autre fagon de formuler la
r6gle est de dire que si les termes d'une loi peuvent
raisonnablement 8tre interpr6t6s de deux faqons, I'une
permettant de conclure au caractbre intra vires de la loi
alors que l'autre aurait I'effet contraire, ils doivent 8tre
interpr6t6s de la premiere faron.

II faut donc voir si les dispositions l6gislatives
cit6es plus haut ont un sens compatible avec la
Constitution.

4. La Loi de police, la Loi des commissions d'enquite et
le Code de procidure civile ne confbrent pas A la
Commission de police le pouvoir de faire engu8te au
sujet d'un outrage commis ex facie curiae et de punir
un tel outrage.

Pour conclure au contraire, la Cour d'appel
invoque principalement les arguments suivants:

Par les textes reproduits plus haut, la Commission de
Police et ses membres sont investis des pouvoirs de
commissaires nomm6s en vertu de la Loi des commis-
sions d'enqu8te. Aux termes de cette dernibre loi, les
commissaires ont tous les pouvoirs d'un juge de la Cour
Supbrieure si6geant en terme; ils peuvent punir le m6pris
de cour d'un t6moin (en leur pr6sence, art. 11) et, si
quelqu'un est coupable de m6pris A leur 6gard ou i
l'6gard de leurs fonctions, ils apeuvent proc6der sur ce
m6pris de la m8me manibre que toute cour ou tout juge
en semblables circonstances* (art. 12). Tel que d6jA
mentionn6, aucune distinction n'est faite entre l'outrage
en la pr6sence ou hors de la pr6sence des commissaires.
Ces textes justifient la conclusion que la proc6dure
d'outrage au Tribunal d6termin6e par les articles 49 i
54 du Code de Proc6dure Civile se trouve mise A la
port6e des commissaires. Sans doute que le droit et la
proc6dure qu'on y trouve ne different pas sensiblement
des pouvoirs inh6rents d6jA discut6s, il n'en reste pas
moins qu'en les codifiant le L6gislateur les a consacr6s
statutairement.

Un juge de la Cour sup6rieure si6geant en terme
a le pouvoir de punir un outrage commis ex facie.
Mais ce ne sont pas tous les pouvoirs d'un juge de
la Cour superieure que le l6gislateur a voulu conf6-
rer A la Commission de police mais seulement ceux
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procedure for the examination of witnesses. This
takes place before the Commission and its effec-
tiveness does not depend on the Police Commission
having the power to punish contempt committed
ex facie. Furthermore, the legislator undoubtedly
intended to confer on the Commission other
powers enjoyed by a judge of the Superior Court in
relation to the examination of witnesses, powers
which are not specifically mentioned in the Police
Act and the Public Inquiry Commission Act, such
as the power to exclude witnesses-art. 294
C.C.P.-to admit the testimony of a child who
does not understand the nature of the oath-art.
301 C.C.P.-to compel a person present at the
hearing to testify-art. 302 C.C.P.-and to
require the services of an interpreter-art. 304
C.C.P. Accordingly, it is possible to give s. 7 of the
Public Inquiry Commission Act a meaning com-
patible with the limitation contained in the words
"with respect to the proceedings upon the hearing"
and compatible with the Constitution.

The same is true of the other relevant provisions.

As the Court of Appeal points out, s. 11 of the
Public Inquiry Commission Act specifically pro-
vides for a case of contempt infacie.

Section 12 of the same Act deals alternatively
with two situations of the same kind. The first is
where "any person refuse to produce, before the
commissioners, any paper, book, deed or writing in
his possession or under his control which they
deem necessary to be produced": this is a case of
contempt in facie. Indeed, it should be noted that
the expression "before the commissioners" con-
tains a limitation which is not to be found, for
example, in the second paragraph of art. 402 of
the Code of Civil Procedure. The second situation
is where "any person is guilty of contempt of the
commissioners or of their office". In my view, this
is a less specific case of contempt than the first,
but it is ejusdem generis, that is, a case of con-
tempt in facie: for example, a person present at the
hearing might insult the commissioners; as in the
first case, they then have the power to summarily

qui concernent les proc6dures de l'examen des
t6moins. Ces proc6dures ont lieu devant la Com-
mission et il n'est pas indispensable pour leur
efficacit6 que la Commission de police ait le pou-
voir de punir un outrage commis ex facie. D'autre
part, le l6gislateur a sans doute voulu confbrer A la
Commission d'autres pouvoirs que poss6de un juge
de la Cour sup6rieure relativement A l'examen des
t6moins et qui ne sont pas sp6cifiquement mention-
n6s dans la Loi de police et la Loi des commissions
d'enquite, tels le pouvoir d'exclure les t6moins,-
art. 294 C.p.c.-, celui de recevoir le t6moignage
d'un enfant qui ne comprend pas la nature du
serment,-art. 301 C.p.c.-, le pouvoir de con-
traindre A rendre t6moignage une personne pr6-
sente A l'audience,-art. 302 C.p.c.-, le pouvoir
de requbrir les services d'un interprte,-art. 304
C.p.c.-. Ainsi donc, il est possible de donner A
l'art. 7 de la Loi des commissions d'enquite une
signification compatible avec la restriction que
comportent les mots men ce qui concerne les proc6-
dures de cet examen), et compatible avec la
Constitution.

Il en va de mime des autres dispositions
pertinentes.

Comme le souligne la Cour d'appel, I'art. 11 de
la Loi des commissions d'enquite pr6voit sp6cifi-
quement un cas d'outrage infacie.

L'article 12 de la meme loi pr6voit alternative-
ment deux situations du m~me genre. La premiere
est celle oA ((quelqu'un refuse de produire, devant
les commissaires, les papiers, livres, documents ou
6crits qui sont en sa possession ou sous son con-
tr6le, et dont les commissaires jugent la production
n6cessairev. Il s'agit d'un cas d'outrage in facie.-
Il est A remarquer d'ailleurs que l'expression
((devant les commissairess comporte une restriction
que l'on ne retrouve pas par exemple au second
alin6a de l'art. 402 du Code de procdure civile.-
La seconde situation est celle oa e(quelqu'un est
coupable de mbpris A l'6gard des commissaires ou
de leurs fonctions. A mon avis, il s'agit d'un cas
d'outrage moins sp6cifique que le premier mais
ejusdem generis, c'est-A-dire d'un cas d'outrage in
facie: par exemple, une personne pr6sente A l'au-
dience injurie les commissaires; ceux-ci ont alors,
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punish the contempt in accordance with art. 52 of
the Code of Civil Procedure.

Accordingly, none of the situations provided for
in ss. 11 and 12 of the Public Inquiry Commission
Act is one which falls within the scope of art. 53 of
the Code of Civil Procedure.

Article 46 of the Code of Civil Procedure is a
supplementary provision. I agree with the observa-
tions made concerning it by Rinfret J.-as he then
was-in C.T.C.U.M. v. Syndicat du transport de
Montrial25, at p. 484:

[TRANSLATION] First, it should be noted that the
powers specified are those which are necessary for exer-
cise of the judicial function.

It confers on the courts and the judges the power to
make orders to provide for cases in which the Act does
not furnish a specific remedy.

In the case at bar, the legislator has already
provided a specific remedy in the procedure for
contempt committed in facie. Moreover, the power
to punish contempt committed ex facie is not a
necessary power for the exercise of the functions of
the Police Commission.

It only remains to consider arts. 49 to 54 of the
Code of Civil Procedure, in which the legislator
put together in a single section most of the provi-
sions relating to contempt of court, without distin-
guishing between the jurisdiction of the principal
courts dealt with in this Code, the Court of
Appeal, the Superior Court and the Provincial
Court.-Several other provisions concerning spe-
cific examples of contempt are contained in arts.
15, 84, 313, 365, 424, 608, 651, 761, 836 and
854.-The source of this law is the common law,
the principles of which are not set aside by statutes
which do not mention it: Cotroni v. Quebec Police
Commission2 6, at p. 1057. When the legislator
wishes to amend the common law, he does so by
express provision: thus, in art. 51 of the Code of
Civil Procedure, he expressly reduced the discre-
tion formerly enjoyed by the courts of law in

25 [1977] C.A. 476.
26 [1978] 1 S.C.R. 1048.

comme dans le premier cas, le pouvoir de r6primer
sommairement l'outrage conform6ment A l'art. 52
du Code de procidure civile.

Aucune des situations pr6vues aux art. 11 et 12
de la Loi des commissions d'enquite n'en est donc
une qui tombe sous le coup de l'art. 53 du Code de
procidure civile.

L'article 46 du Code de procidure civile est une
disposition suppl6tive. Je suis d'accord avec ce
qu'en dit le juge Rinfret,-il n'6tait pas encore
juge en chef-dans C.T.C.U.M. c. Syndicat du
transport de Montrgal25, A la p. 484:

A remarquer d'abord que les pouvoirs y pr6vus sont
ceux qui sont n6cessaires A l'exercice de la juridiction
judiciaire.

Il confbre aux Tribunaux et aux juges le pouvoir de
rendre des ordonnances pour pourvoir aux cas oii la loi
n'a pas pr6vu de remade sp6cifique.

En l'esp~ce, le l6gislateur a d6jA pr6vu le remade
sp6cifique de la proc6dure pour outrage commis in
facie. D'autre part, le pouvoir de punir un outrage
commis ex facie n'est pas un pouvoir necessaire A
l'exercice des fonctions de la Commission de
police.

Restent les art. 49 A 54 du Code de procidure
civile oii le l6gislateur a r6uni dans une seule
section la plupart des dispositions relatives A l'ou-
trage au tribunal sans distinguer entre la juridic-
tion des principales cours dont il est question dans
ce Code, la Cour d'appel, la Cour supbrieure et la
Cour provinciale.-On trouve quelques autres dis-
positions relatives A des cas particuliers d'outrage
aux art. 15, 84, 313, 365, 424, 608, 651, 761, 836
et 854.-La source de ce droit est la common law
dont les principes ne sont pas 6cart6s par des lois
qui n'en parlent pas: Cotroni c. La Commission de
police du Qubbec26 , A la p. 1057. Lorsque le 16gis-
lateur veut modifier la common law, il le fait par
des dispositions explicites: ainsi, A l'art. 51 du
Code de procidure civile, il a express6ment r6duit
la discr6tion dont jouissaient auparavant les cours
de justice en ce qui concerne la sanction de l'ou-

25 [1977] C.A. 476.
26 [1978] 1 R.C.S. 1048.
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relation to punishment for contempt of court,
limiting the fine to $5,000 and the term of impris-
onment to a period not exceeding one year. The
legislator was obviously not unaware of the distinc-
tion between contempt in facie and contempt ex
facie, a distinction which he makes in arts. 52 and
53; he did this merely to codify the procedure. As
he said nothing concerning the jurisdiction over
contempt in facie and contempt ex facie, it can be
assumed that he intended to retain the common
law principles in the area, especially as he could
not validly alter them.

The Court of Appeal of Ontario arrived at its
conclusion in Re Diamond and Ontario Municipal
Board by a similar process of reasoning. It had
before it several questions, which may be summa-
rized in the following two. Did the Ontario Munic-
ipal Board have the power to compel witnesses to
answer questions on pain of imprisonment? Did it
also have the power to direct persons or groups to
cease from prohibiting others from answering the
Board's questions, and to imprison those who con-
travened such a direction? As the Board had no
inherent power, it derived the powers it did have
from an Act the principal provisions of which read
as follows:

33. The Board for all purposes of this Act has all the
powers of a court of record and shall have an official
seal which shall be judicially noticed.

37. The Board for the due exercise of its jurisdiction
and powers and otherwise for carrying into effect the
provisions of this or any other general or special Act, has
all such powers, rights and privileges as are vested in the
Supreme Court with respect to the amendment of pro-
ceedings, addition or substitution of parties, attendance
and examination of witnesses, production and inspection
of documents, entry on and inspection of property,
enforcement of its orders and all other matters necessary
or proper therefor.

Schroeder J.A., who delivered the unanimous
judgment of the Court, said the following at pp.
334 and 335:
It is not contended that the language of s. 37 of the
Ontario Municipal Board Act when read with s. 33
which declares that the Board for all purposes of the Act
has all the powers of a Court of record, is not sufficient-
ly broad in its scope and effect to give the Board the

trage au tribunal, limitant I'amende A cinq mille
dollars et l'emprisonnement A une p6riode d'au
plus un an. Le l6gislateur n'ignorait 6videmment
pas la distinction entre l'outrage in facie et l'ou-
trage ex facie, distinction qu'il fait aux art. 52 et
53. Mais il la fait seulement pour codifier la
proc6dure. Comme il ne dit rien sur la juridiction
en matibre d'outrage infacie et d'outrage exfacie,
on doit pr6sumer qu'il a voulu conserver les princi-
pes de la common law en la matibre, d'autant plus
qu'il n'aurait pu les changer validement.

C'est par un raisonnement analogue que la Cour
d'appel de l'Ontario en est arriv6e A ses conclu-
sions dans Re Diamond and Ontario Municipal
Board. Il s'agissait de r6pondre A plusieurs ques-
tions qui peuvent se ramener A deux: le EOntario
Municipal Board, avait-il le pouvoir de contrain-
dre des t6moins A r6pondre A ses questions sous
peine d'emprisonnement? Avait-il 6galement le
pouvoir d'enjoindre A des personnes ou A des grou-
pes de cesser d'interdire A d'autres de r6pondre aux
questions du KBoard*, et d'emprisonner ceux qui
enfreindraient une telle injonction? Le KBoard,
n'ayant aucun pouvoir inhbrent, tenait ceux qu'il
avait d'une loi dont les principales dispositions se
lisaient comme suit:

[TRADUCTION] 33. Aux fins de la pr6sente loi, la
Commission a les pouvoirs d'une cour d'archives et un
sceau officiel que les tribunaux doivent reconnaitre.

37. Aux fins de l'exercice de sa comp6tence, de ses
pouvoirs, et de la mise A ex6cution des dispositions de la
pr6sente loi ou de toute autre loi g6n6rale ou sp6ciale, la
Commission a tous les pouvoirs, droits et priviliges dont
est investie la Cour supreme concernant I'amendement
des proc6dures, I'addition ou la substitution de parties,
la pr6sence des t6moins et leur interrogatoire, la produc-
tion et l'examen de documents, le droit d'entrer dans un
lieu et de l'inspecter, I'ex6cution de ses ordonnances et
toute autre chose n6cessaire ou appropribe A cette fin.

Le juge Schroeder qui rend le jugement una-
nime de la Cour s'exprime comme suit aux pp. 334
et 335:

[TRADUCTION] On ne pr6tend pas que, lu en regard de
l'art. 33, qui dispose qu'aux fins de cette loi la Commis-
sion a tous les pouvoirs d'une cour d'archives, I'art. 37
de The Ontario Municipal Board Act n'a pas une portbe
et un effet suffisamment larges pour permettre A la
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power to issue subpoenas to secure the attendance of
witnesses. By the provisions of s. 37 the Board was given
all such powers as were vested in the Supreme Court
with respect to

attendance and examination of witnesses, production
and inspection of documents, entry on and inspection
of property, enforcement of its orders and all other
matters necessary or proper therefor.

This language is admittedly very broad and reasonably
construed it must be held to include by necessary
implication such powers as are vested in the Supreme
Court for the punishment of disobedience of its orders
but subject to the restrictions mentioned later. That
would, in my opinion, carry with it the authority to fine
or commit to prison, or both, for contempt committed in
the face of the tribunal.

The power to fine or commit for contempt should be
restricted to a degree adequate to the end intended to be
served by the legislation, for although the powers, rights
and privileges which are vested in the Supreme Court
are, as to certain aspects of procedure and enforcement,
conferred upon the Board and it has been given the
powers of a Court of Record, it is nevertheless an
inferior tribunal, and its administrative processes are
subject to the general supervisory and appellate powers
of the Supreme Court of Ontario. At common law, an
inferior Court of Record may commit to prison or fine
for a contempt committed in facie curiae, but not for a
contempt not committed in the Court's presence. That
power is possessed only by superior Courts of Record. If
the Board's contempt power is held to be equal to that
possessed by an inferior Court of Record the real object
of the enactment will be adequately met and its effec-
tiveness not impaired. The words should, in my view, be
construed accordingly.

The Court therefore answered the first question
in the affirmative. It gave an indirect and partial
answer to the second question, in the following
opinion at p. 336:
As I have stated, the Board, in my opinion, does not
possess the contempt powers of a superior Court of
Record, and it would have no power to deal with any
contempt of its authority not committed in its presence.

The legislation before the Court in Re Diamond
is undoubtedly not the same as that which is to be
applied by this Court, but it is sufficiently similar

Commission d'6mettre des subpoenas pour assurer la
pr6sence des t6moins. Aux termes de l'art. 37, la Com-
mission a tous les pouvoirs dont est investie la Cour
supreme concernant

la presence et l'interrogatoire des t6moins, la produc-
tion et l'examen de documents, le droit d'entrer dans
un lieu et de l'inspecter, I'ex6cution de ses ordonnan-
ces et toute autre chose n6cessaire ou appropriee A
cette fin.

Ce langage, on le reconnatt, est trbs large et, lorsqu'on
l'interprete de fagon raisonnable, il faut conclure qu'il
comprend en toute logique les pouvoirs dont est investie
la Cour supreme pour punir la violation de ses ordon-
nances sous reserve des restrictions mentionn6es plus
loin. Je suis d'avis que cela comprend le pouvoir d'impo-
ser une amende ou l'emprisonnement, ou les deux, en cas
d'outrage commis en pr6sence du tribunal.

Le pouvoir d'imposer une amende ou l'emprisonnement
pour outrage doit demeurer dans la mesure de l'objectif
que vise la loi car, bien que les pouvoirs, droits et
privileges dont est investie la Cour supreme soient, pour
certaines questions de procedure et d'ex6cution, 6gale-
ment conf6rbs A la Commission et qu'elle ait regu les
pouvoirs d'une cour d'archives, il s'agit n6anmoins d'un
tribunal de juridiction inf6rieure et ses proc6dures admi-
nistratives sont assujetties au pouvoir de surveillance et
d'appel de la Cour supreme de l'Ontario. En common
law une cour d'archives de juridiction inf6rieure peut
imposer l'emprisonnement ou une amende pour un
outrage commis en sa presence mais non pour un
outrage commis hors sa presence. Seules les cours sup6-
rieures d'archives ont ce pouvoir. Si le pouvoir de la
Commission de punir pour outrage doit 8tre de mme
nature que celui d'une cour d'archives de juridiction
inf6rieure, le but veritable de la loi sera satisfait sans
nuire A son efficacit6. Le texte doit donc, A mon avis,
6tre interpr6t6 en consequence.

La Cour r6pond donc affirmativement A la pre-
mibre question. Elle r6pond de fagon indirecte et
partielle A la seconde question par l'opinion sui-
vante, A la p. 336:
[TRADUCTION] Comme je l'ai dit, je suis d'avis que la
Commission n'a pas les pouvoirs d'une cour superieure
d'archives pour sbvir contre l'auteur d'un outrage et n'a
pas le pouvoir de punir pour un outrage A son autorit6
qui n'est pas commis devant elle.

Sans doute les textes de loi qu'il s'agissait d'in-
terpr6ter dans Re Diamond ne sont-ils pas identi-
ques A ceux qui doivent s'appliquer dans l'esp6ce
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that the two cases do not differ in their essentials.
In my opinion, the Court of Appeal of Ontario
arrived at the right conclusions in Re Diamond,
and it correctly interpreted the legislation in
accordance with the common law and the
Constitution.

CONCLUSIONS

In my opinion the appeal should be allowed, the
decision of the Court of Appeal set aside and the
judgment of the Superior Court restored, with
costs throughout against the Quebec Police
Commission.

The judgment of Martland and Dickson JJ. was
delivered by

DICKSON J.-I have had the advantage of read-
ing the reasons prepared for delivery by Mr. Jus-
tice Beetz in this appeal and I agree with him that
the appeal should be allowed. I reach that conclu-
sion with some considerable reluctance because the
action of the Canadian Broadcasting Corporation,
English language section, in televising a photo of
the witness Th6odore Aboud, not only placed the
witness and his family in peril of reprisals but was
also in breach of an undertaking given by a dele-
gate of the press corps.

I am content to agree that the appeal should be
allowed for the reasons given by Mr. Justice Beetz.
I do not think it necessary to the decision in this
appeal to consider the constitutional implications
of the power of an inferior tribunal to punish for
contempt committed exfacie. It is sufficient to the
decision in this case to state that the powers
conferred upon the Police Commission, given the
general limitation at common law upon the con-
tempt powers of an inferior tribunal, must be
strictly interpreted, and a strict interpretation in
this case leads inevitably to the conclusion that
such power was not invested in the Commission.
There can be no doubt that the common law draws
a sharp line between the power to punish for
contempt committed outside the presence of the
court, and the power to punish where the contempt
is committed in the face of the court. In the
discussion following his fourth proposition, Mr.
Justice Beetz demonstrates that it is possible to
read the relevant statutory provisions affecting the

mais ils leur ressemblent assez pour que l'on ne
puisse distinguer les deux causes l'une de I'autre
quant A l'essentiel. Selon moi, dans Re Diamond,
la Cour d'appel de l'Ontario a bien jug6 et correc-
tement interprt6 les textes, dans le respect de la
common law et de la Constitution.

CONCLUSIONS

Je suis d'avis que le pourvoi doit 6tre accueilli;
l'arrat de la Cour d'appel infirm6, et le jugement
de la Cour supbrieure r6tabli, avec d6pens dans
toutes les cours contre la Commission de police du
Quebec.

Le jugement des juges Martland et Dickson a
6t rendu par

LE JUGE DICKSON-J'ai eu l'avantage de lire
les motifs r6dig6s en I'esp6ce par le juge Beetz et,
comme lui, je suis d'avis que le pourvoi doit etre
accueilli. J'en viens A cette conclusion A grand
regret parce qu'en t616diffusant une photographie
du t6moin Thbodore Aboud, la Soci6t6 Radio-
Canada, section de langue anglaise, a non seule-
ment mis le t6moin et sa famille en danger de
repr6sailles, mais a aussi viol6 un engagement pris
par un d6l6gu6 des journalistes.

Je me borne A convenir que le pourvoi doit 8tre
accueilli pour les motifs donn6s par le juge Beetz.
Je n'estime pas n6cessaire, pour rendre la d6cision
en l'esp6ce, d'examiner les implications constitu-
tionnelles du pouvoir d'un tribunal de juridiction
inf6rieure de punir un outrage commis hors sa
pr6sence. Il suffit de dire en l'esp6ce que l'on doit
interpr6ter restrictivement les pouvoirs conf6r6s A
la Commission de police, vu la limitation g6n6rale
en common law des pouvoirs de sbvir pour outrage
qu'a un tribunal de juridiction infbrieure et une
interpr6tation restrictive en l'esp~ce conduit in6vi-
tablement A conclure que la Commission n'est pas
investie de pareil pouvoir. Il existe indubitable-
ment en common law une d6marcation nette entre
le pouvoir de punir un outrage commis hors la
pr6sence de la cour et celui de le faire lorsque
l'outrage est commis en sa pr6sence. Dans la dis-
cussion qui suit sa quatribme proposition, le juge
Beetz d6montre qu'il est possible d'interpr6ter les
dispositions l6gislatives pertinentes aux pouvoirs de
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Police Commission's contempt powers in a manner
which maintains the common law distinction. In
the absence of clear statutory language expressing
an intention to confer broader contempt powers
upon the Commission, it must be presumed that
the Legislature granted to the Commission only
those contempt powers ordinarily exercised by an
inferior tribunal.

Were this Court to be faced with a clear and
unambiguous statutory provision investing exfacie
contempt powers in an inferior tribunal, then the
question addressed by Mr. Justice Beetz in his
third proposition might arise. The application of
s. 96 of the British North America Act in that
event would raise difficult issues not unlike those
with which the Court was concerned in several
recent cases: see Tomko v. Labour Relations
Board (Nova Scotia) 27; Jones v. Board of Trustees
of Edmonton Catholic School District No. 728;
Attorney General of Quebec v. Farrah 29, and Cor-
poration of the City of Mississauga v. Regional
Municipality of Peel 30

While it is true that the Court is not barred
from considering constitutional aspects that arise
in the course of a problem of statutory interpreta-
tion, yet it seems to me, with the greatest respect,
that it would be a wiser course not to decide these
matters where, as here, the Court does not have
the benefit of full argument on the issue, and
interventions by the respective Attorneys General.
On my view of the appeal, then, I would prefer to
leave the constitutional issue for a case in which it
is squarely raised. I would not, therefore, wish to
express any opinion on the third proposition, and
discussion thereon, found in the judgment of Mr.
Justice Beetz.

I would allow the appeal, set aside the judgment
of the Court of Appeal and restore the judgment
of the Superior Court, with costs in all the courts
against the Quebec Police Commission.

27 [1977] 1 S.C.R. 112.
28 [1977] 2 S.C.R. 872.
29 [1978] 2 S.C.R. 638.
30 [1979] 2 S.C.R. 224, 26 N.R. 200.

sevir pour outrage qu'a la Commission de police
d'une manibre qui maintient la distinction de
common law. En l'absence d'un langage l6gislatif
clair qui exprime l'intention de conf6rer A la Com-
mission des pouvoirs plus larges de s6vir pour
outrage, on doit pr6sumer que le l6gislateur lui a
seulement accord6 A cet 6gard les pouvoirs ordinai-
rement exerc6s par un tribunal de juridiction
infbrieure.

Si cette Cour 6tait en pr6sence d'une disposition
claire et sans ambiguit6 qui investit un tribunal de
juridiction inf6rieure des pouvoirs de s6vir pour
outrage commis hors sa pr6sence, alors la question
analys6e par le juge Beetz dans sa troisibme propo-
sition pourrait se poser. L'application de l'art. 96
de l'Acte de l'Ambrique du Nord britannique sou-
l6verait en ce cas des questions difficiles dans la
m~me veine que celles sur lesquelles cette Cour
s'est pench6e dans plusieurs affaires r6centes: voir
Tomko c. Labour Relations Board (Nouvelle-
tcosse) 27; Jones c. Board of Trustees of Edmon-
ton Catholic School District No 7 28; Procureur
gindral du Quebec c. Farrah 29, et Ville de Missis-
sauga c. Municipalitg rigionale de Peel".

Certes, il est vrai que rien n'empache la Cour
d'examiner les aspects constitutionnels qui se
posent au cours d'un probl6me d'interpr6tation
16gislative. J'estime pourtant, avec beaucoup
d'6gards, qu'il est plus sage de ne pas en d6cider
lorsque, comme en l'esp6ce, la Cour n'a pas b6n6fi-
ci6 de plaidoiries compl6tes sur la question ni des
interventions des procureurs g6n6raux respectifs.
Vu ma fagon d'envisager le pourvoi, je prbfdre
r6server la question constitutionnelle pour une
affaire qui la soul6ve carr6ment. Par cons6quent,
je ne veux pas opiner sur la troisibme proposition
et sa discussion, que l'on trouve dans le jugement
du juge Beetz.

Je suis d'avis que le pourvoi doit 8tre accueilli,
l'arrat de la Cour d'appel infirm6, et le jugement
de la Cour sup6rieure r6tabli, avec d6pens dans
toutes les cours contre la Commission de police du
Qu6bec.

27 [1977] 1 R.C.S. 112.
28 [1977] 2 R.C.S. 872.
29 [1978] 2 R.C.S. 638.
30 [1979] 2 R.C.S. 224, 26 N.R. 200.
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Appeal allowed with costs.

Solicitor for the appellants: Gaspard Ctd,
Montreal.

Solicitors for the respondents: Jacques Richard,
Ggrald Tremblay, Roger Thibaudeau et Olivier
Prat, Montreal.

Pourvoi accueilli avec dipens.

Procureur des appelants: Gaspard C&r9, Mont-
r~al.

Procureurs des intimis: Jacques Richard,
Girald Tremblay, Roger Thibaudeau et Olivier
Prat, Montrial.
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Her Majesty The Queen Ex Rel. Charles J.
Gillespie (Applicant) Appellant;

and

Gary D. Wheeler (Respondent) Respondent.

1978: December 11; 1979: March 30.

Present: Ritchie, Spence, Pigeon, Beetz and Estey JJ.

ON APPEAL FROM THE SUPREME COURT OF NEW

BRUNSWICK, APPEAL DIVISION

Municipal law - Conflict of interest - Disqualifi-
cation from office - "Interest in a contract with the
City" - Moncton Consolidation Act, 1946 (N.B.),
c. 101, s. 6 - Municipalities Act, R.S.N.B. 1973,
c. M-22, ss. 71, 72.

The Moncton Consolidation Act, 1946 (N.B.), c. 101,
s. 6, provides that no person is qualified to be elected or
to serve as Mayor or Alderman while he directly or
indirectly has an interest in any contract with the City
otherwise than as a shareholder in an incorporated
company. The appeal resulted from quo warranto pro-
ceedings to remove the respondent Wheeler from the
office of Mayor of the City of Moncton by reason of
certain contracts entered into by the City while he was
Mayor and four companies in which he was a sharehold-
er and a director, and in the case of two of them also an
officer. Respondent's shareholdings ranged from 10 per
cent in two of the companies, to 26 per cent in the third,
and to 49 per cent in the fourth. The respondent did not
attempt to conceal his interest or involvement in the
companies, and indeed disclosed his interest, and neither
voted nor took part in discussions when these contracts
came before council. The Mayor also filled in various
forms of so-called disclosure as a result of opinions given
by the City Solicitor and the Provincial Department of
Justice. The Appeal Division based its conclusions on
the decision of The House of Lords in Lapish v. Braith-
waite, [1926] A.C. 275, and dismissed the application
for the writ quo warranto.

Held: The appeal should be allowed.

Lapish v. Braithwaite should be distinguished. In
particular the observations dealing with a managing
director's status on the technical basis that he has no
interest, direct or indirect, in contracts with his company
is not appropriate to either the law or commerce of our
times in this country. A director, and particularly one
who is also president owes a continuous day-to-day duty

Sa Majest6 La Reine ex rel. Charles J.
Gillespie (Requgrante) Appelante;

et

Gary D. Wheeler (Intimg) Intimg.

1978: 11 d6cembre; 1979: 30 mars.

Presents: Les juges Ritchie, Spence, Pigeon, Beetz et

Estey.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR

SUPREME DU NOUVEAU-BRUNSWICK

Droit municipal - Conflit d'intgrits - Destitution
de fonctions - <Intgrt dans un contrat pass6 avec la
Villeo - Moncton Consolidation Act, 1946 (N.B.),
chap. 101, art. 6 - Loi sur les municipalitis, L.R.N.-B.
1973, chap. M-22, art. 71, 72.

La Moncton Consolidation Act, 1946 (N.B.), chap.
101, art. 6, pr6voit que nul ne peut 8tre 6lu ou agir en
qualit6 de maire ou d'6chevin alors qu'il a, directement
ou indirectement, autrement qu'A titre d'actionnaire
d'une compagnie 16galement constitu6e, un int6r~t dans
un contrat pass6 avec la ville. Le pourvoi est cons6cutif A
des proc6dures de quo warranto visant A destituer l'in-
tim6 Wheeler de la charge de maire de la ville de
Moncton, en raison de certains contrats pass6s par la
ville, lorsqu'il 6tait maire, avec quatre compagnies dans
lesquelles il 6tait actionnaire et administrateur et 6gale-
ment dirigeant de deux desdites compagnies. La partici-
pation de l'intim6 comme actionnaire variait de 10 pour
cent dans deux des compagnies, A 26 pour cent dans la
troisibme et A 49 pour cent dans la quatribme. L'intim6
n'a pas essay6 de dissimuler son intrit ou sa participa-
tion dans les compagnies et, en fait, il a divulgu6 son
inthret et s'est abstenu de voter ou de prendre part A la
discussion lorsque ces contrats ont 6t6 pr6sent6s au
conseil. Le maire a aussi rempli les diffbrentes formules
dites de divulgation conform6ment aux recommanda-
tions du conseiller juridique de la ville et du ministbre
provincial de la Justice. La Division d'appel s'est appuy6
sur la d6cision de la Chambre des lords dans Lapish v.
Braithwaite, [1926] A.C. 275, et a rejetE la demande du
bref de quo warranto.

Arrit: Le pourvoi doit 8tre accueilli.

11 faut 6tablir une distinction avec l'arrt Lapish v.
Braithwaite. En particulier, la remarque sur le statut de
I'administrateur-gbrant, en partant de la pr6misse qu'il
n'a aucun int6r8t direct ou indirect dans les contrats
avec sa compagnie, n'est pas appropri6e au droit ni aux
rbgles commerciales modernes en vigueur dans notre
pays. Un administrateur, et surtout celui qui agit 6gale-
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to company and shareholders to prosecute the compa-
ny's affairs efficiently. Applying the broad principle
enunciated by Duff C.J. in Angrignon, [1935] S.C.R.
38, such an officer is "interested" in his company enter-
ing into profitable contracts and in certain corporate
situations such may be his only real interest in conduct-
ing the affairs of the company. In the present case the
statutory provisions of s. 6 of the Moncton Consolida-
tion Act should not be regarded as being in conflict with
the Municipalities Act and are not displaced by s. 72 of
that Act. In the present case the lis or the foundation for
the proceedings was not dissolved with the expiry of the
term of office of the respondent in May 1977. The
respondent was on May 9, 1977, re-elected to the office
of Mayor and the relationship giving rise to the proceed-
ings continued. Qualifications for election to and the
holding of public office are of considerable importance
and the enactments as they are brought before the
courts must be given their full application according to
law. Even where as here there is no evidence of any
attempt on the part of the respondent to be deceptive the
rigours of the Statute must be met.

Lapish v. Braithwaite, [1926] A.C. 275; The King ex
rel. Tolfree v. Clark et al., [1944] S.C.R. 69 distin-
guished; J. B. Arthur Angrignon v. J. Arshne Bonnier,
[1935] S.C.R. 38; Marcoux v. Plante, [1961] Que. Q.B.
742; International Brotherhood of Electrical Workers,
Local Union 2085 et al. v. Winnipeg Builders' Exchange
et al., [1967] S.C.R. 628, referred to.

APPEAL from a judgment of the Supreme
Court of New Brunswick, Appeal Division', dis-
missing an application for a writ of quo warranto.
Appeal allowed, issuance of a Writ of Quo War-
ranto removing the respondent from the office of
Mayor of the City of Moncton directed.

Eric Teed, Q.C., for the appellant.

D. M. Gillies, Q.C., and Irving Mitton, Q.C., for
the respondent.

The judgment of the Court was delivered by

ESTEY J.-This appeal results from proceedings
in the Province of New Brunswick in which the
relator Gillespie seeks a writ of quo warranto
removing the respondent Wheeler from the office

](1977), 18 N.B.R. (2d) 154.

ment A titre de pr6sident, a un devoir continu et quoti-
dien envers la compagnie et les actionnaires de mener les
affaires de la compagnie efficacement. Si l'on applique
le principe g6nbral formul6 par le juge en chef Duff dans
I'arret Angrignon, [1935] R.C.S. 38, ce fonctionnaire est
aintbress6s A ce que sa compagnie passe des contrats
profitables et, dans une entreprise de services ou de
construction, tel peut tre son seul intbret vbritable en
dirigeant les affaires de la compagnie. Dans le cas
pr6sent, on ne doit pas consid6rer les dispositions de
l'art. 6 de la Moncton Consolidation Act comme incom-
patibles avec la Loi sur les municipalitgs et elles ne sont
pas supplant6es par l'art. 72 de cette loi. En l'esp6ce, le
litige ou le fondement de proc6dures n'a pas disparu A
I'expiration du mandat de l'intim6 en mai 1977. L'in-
tim6 a 6t6 r661u maire le 9 mai 1977 et les rapports qui
ont engendr6 les proc6dures persistent. Les qualit6s
requises pour 8tre lu et pour occuper une fonction
publique sont de trbs grande importance et les textes
l6gislatifs doivent 8tre appliqu6s conformbment au droit
lorsqu'ils sont soumis A l'examen des cours. M8me lors-
que, comme ici, il n'y a aucune preuve que l'intim6 a
cherch6 A tromper, il faut appliquer la loi quelle qu'en
soit la rigueur.

Jurisprudence: distinction faite avec les arr6ts Lapish
v. Braithwaite, [1926] A.C. 275, et Le Roi ex rel.
Tolfree c. Clark et autres, [1944] R.C.S. 69; J.B.
Arthur Angrignon c. J. ArsAne Bonnier, [1935] R.C.S.
38; Marcoux c. Plante, [1961] B.R. 742; International
Brotherhood of Electrical Workers, Local Union 2085
et autres c. Winnipeg Builders' Exchange et autres,
[1967] R.C.S. 628.

POURVOI A l'encontre d'un arrAt de la Division
d'appel de la Cour supr8me du Nouveau-Bruns-
wick', qui a rejet6 une demande d'un bref de quo
warranto. Le pourvoi est accueilli et il est ordonn6
de dblivrer un bref de quo warranto destituant
l'intim6 de la charge de maire de la ville de
Moncton.

Eric Teed, c.r., pour l'appelante.

D. M. Gillies, c.r., et Irving Mitton, c.r., pour
l'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE ESTEY-Le pr6sent pourvoi est cons6-
cutif A des proc6dures intent6es dans la province
du Nouveau-Brunswick par le d6nonciateur Gilles-
pie qui demande la d6livrance d'un bref de quo

1(1977), 18 N.B.R. (2d) 154.
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of Mayor of the City of Moncton by reason of
certain contracts entered into by the City of Monc-
ton when the respondent was Mayor, and four
companies in which the respondent was a share-
holder and a director, and in the case of two of
them, was also an officer. The legislation of the
Province of New Brunswick with reference to the
qualifications of a holder of elected civic office is
thus brought into question. The facts are not in
dispute. The Mayor of Moncton was at all ma-
terial times in 1977 a shareholder in four private
companies, in one of which he was also President
and in another he was also Secretary-Treasurer.
The record is silent as to the extent of his holdings
but counsel for the respondent Mayor advised this
Court in the course of argument that the respond-
ent's shareholdings ranged from 10 per cent in two
of the companies, to 26 per cent in a third and to
49 per cent in the fourth company. The identity of
the remaining shareholders in each company does
not appear in the record.

At least three of the four companies listed in the
form of disclosure mentioned below, during the
term of office of the Mayor commencing in June
1974 and ending in May 1977, entered into con-
tracts with the City of Moncton with respect to the
installation of watermains and sewer services, the
spraying of mosquitoes and for other purposes not
disclosed in the record. Several contracts were
entered into in connection with the provision of
certain local improvements by the municipality to
lands owned by one of these companies. When
these contracts came before the Council of the
City of Moncton, the Mayor filed with the City
Clerk a document sometimes referred to as a
"Form of Disclosure" but which stated in various
phraseology that the Mayor had "a conflict of
interest" with respect to the contract in question.
One Form of Disclosure so filed by the respondent,
dated November 5, 1976, read as follows:

FORM OF DISCLOSURE

IN ACCORDANCE WITH COUNCIL POLICY ADOPTED

BY CITY COUNCIL MEETING OF OCTOBER 27, 1976, 1
Gary David Wheeler, BEING A COUNCILLOR/MAYOR

OF THE CITY OF MONCTON, HEREBY DISCLOSE MY

warranto visant A destituer l'intim6 Wheeler de la
charge de maire de la ville de Moncton, en raison
de certains contrats pass6s par la ville de Moncton,
lorsque l'intim6 6tait maire, avec quatre compa-
gnies dans lesquelles l'intim6 6tait actionnaire et
administrateur et 6galement dirigeant de deux des-
dites compagnies. II faut donc examiner la loi du
Nouveau-Brunswick concernant les conditions
requises du titulaire 61u d'une charge municipale.
Les faits ne sont pas contest6s. En 1977, A toutes
les 6poques qui nous int6ressent, le maire de
Moncton 6tait actionnaire dans quatre compagnies
priv6es, il 6tait pr6sident de l'une d'entre elles et
secr6taire-tr6sorier d'une autre. Rien au dossier
n'indique l'importance de son portefeuille d'actions
mais, pendant les plaidoiries, I'avocat de l'intimb a
inform6 cette Cour que la participation de l'intim6
comme actionnaire variait de 10 pour cent dans
deux des compagnies, A 26 pour cent dans la
troisibme et A 49 pour cent dans la quatribme. Le
dossier ne r6vble pas l'identit6 des autres actionnai-
res de chacune des compagnies.

Pendant la dur6e du mandat du maire, s'6ten-
dant de juin 1974 A mai 1977, au moins trois des
quatre compagnies 6numbr6es dans la formule de
divulgation mentionn6e plus loin, ont conclu des
contrats avec la ville de Moncton relativement A
l'installation de conduites d'eau principales et de
services d'6gout, A la vaporisation d'insecticide, et
A d'autres fins non mentionn6es au dossier. Plu-
sieurs contrats ont 6t6 pass6s dans le cadre de
certaines ambliorations locales par la municipalit6
sur des terrains appartenant A l'une de ces compa-
gnies. Lorsque ces contrats ont 6t pr6sent6s au
conseil de la ville de Moncton, le maire a d6pos6
auprbs du secr6taire municipal un document par-
fois d6sign6 [TRADUCTION] <<Formule de divulga-
tion)) qui 6nongait de diverses manidres que le
maire avait ((un conflit d'int6r8ts> relativement au
contrat en question. Une formule de divulgation
ainsi d6pos6e par l'intimb, dat6e du 5 novembre
1976, se lit comme suit:

[TRADUCTION] FORMULE DE DIVULGATION

CONFORMtMENT A LA DIRECTIVE ADOPTtE A LA
REUNION DU CONSEIL MUNICIPAL LE 27 OCTOBRE
1976, je, Gary David Wheeler, ETANT CONSEILLER/
MAIRE DE LA VILLE DE MONCTON, DIVULGUE PAR LA

[ 1979] 2 S.C.R.652 THE QUEEN V. WHEELER Estey J.
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INTEREST IN THE FOLLOWING COMPANIES OR ORGANI-
ZATIONS.

PRESENTE MON INTERAT DANS LES COMPAGNIES OU

ORGANISATIONS SUIVANTES.

COMPANY OR ORGANIZATION
Frizzel Bros. Construction Ltd.
Codiac Construction Ltd.
Codiac Helicopters Ltd.
G. & G. Realty Ltd.

CAPACITY
Director
Director
President
Secretary-

Treasurer

COMPAGNIE OU ORGANISATION
Frizzel Bros. Construction Ltd.
Codiac Construction Ltd.
Codiac Helicopters Ltd.
G. & G. Realty Ltd.

TITRE
Administrateur
Administrateur
Pr6sident
Secr6taire-

tr6sorier

When these matters came before Council, the
Mayor neither voted nor took part in the discus-
sion, and on occasion vacated the Chair in favour
of the Deputy Mayor or other members of Coun-
cil. Another variant of the written notices of inter-
est delivered by the respondent on such occasions
was:

July 7th, 1976

MEMBERS OF MONCTON CITY COUNCIL

Please be advised that I wish to register my conflict of
interest with regard to the awarding of the tender for
Curb & Gutter, Contract #2.

(sgd) "Gary D. Wheeler"
Gary D. Wheeler

The very limited record further reveals that in the
course of one Council meeting, the respondent
Mayor was challenged by a Councillor for having
intervened with city officials to cause the time for
the closing of tenders to be extended. The Mayor,
according to the minutes of the meeting, quite
candidly stated that he was "a member of a firm
... interested in bidding for the contract . . .". In
making this rather cryptic summary of the factual
record before the Court, one must in fairness
observe that there appears to be no attempt to hide
or cover up in any way the relationship between
the Mayor and the companies to whom contracts
were awarded by the City of Moncton. Indeed,
although the record does not reveal the fact, coun-
sel before us stated that the Mayor signed some
contracts both as Mayor of the city and as an
officer of the contracting company. Furthermore,
it is undisputed that the Mayor, in filing the
various forms of so-called disclosure, did so as a
result of opinions given by the City Solicitor and
the Department of Justice (New Brunswick). It
should also be noted that before this matter came
before the courts, the transactions and their histo-
ry were brought to the attention of the Minister of

Lorsque le conseil a proc6d6 A l'examen de ces
questions, le maire s'est abstenu de voter ou de
participer A la discussion et a, A l'occasion, cid6
son fauteuil au maire suppl6ant ou A d'autres
membres du conseil. Voici un autre exemple d'avis
6crit de divulgation d'intbrats remis par l'intim6
dans de telles circonstances:

[TRADUCTION]Le 7 juillet 1976

MEMBRES DU CONSEIL DE VILLE DE MONCTON

Soyez informbs que je d6sire d6clarer mon conflit
d'int6rats concernant l'octroi de la soumission pour bor-
dures et caniveaux, contrat no 2.

(Signature) "Gary D. Wheeler"
Gary D. Wheeler

Les brefs procks-verbaux r6vblent de plus qu'au
cours d'une assembl6e du conseil, un conseiller a
mis en question la conduite du maire intim6 pour
6tre intervenu aupres de fonctionnaires munici-
paux afin de proroger le dblai pour la r6ception des
soumissions. Selon le procks-verbal, le maire aurait
d6clar6 avec franchise qu'il 6tait [TRADUCTION]
amembre d'une compagnie ... intbresse A soumis-
sionner .. .. En faisant ce r6sumb plut~t vague des
faits au dossier soumis A la Cour, il faut, en toute
justice, noter qu'il parait n'y avoir aucune tenta-
tive de dissimuler ou camoufler les liens unissant le
maire et les compagnies qui ont obtenu les contrats
de la Ville de Moncton. De fait, bien que cela ne
figure pas au dossier, l'avocat nous a d6clar6 que le
maire a sign6 certains contrats A la fois comme
maire de la Ville et comme dirigeant de la compa-
gnie contractante. De plus, il est admis que c'est
conform6ment aux recommandations du conseiller
juridique de la ville et du ministbre de la Justice
(Nouveau-Brunswick) que le maire a rempli les
diff6rentes formules dites de divulgation. II faut
6galement remarquer qu'avant que cette affaire ne
soit soumise aux tribunaux, les contrats et leur
historique ont 6t6 port6s A l'attention du ministre
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Municipal Affairs who reported to
Citizens' Committee that: "The
proves to me beyond any doubt
Wheeler has not been guilty of the
referred to in your letter".

the Moncton
investigation
that Mayor

improprieties

Upon this state of affairs about which there is
no dispute between the parties, the application of
the New Brunswick statutes must be determined.

The Moncton Consolidation Act, being Statute
of New Brunswick 1946, c. 101, provides in part:
Section 6: No person shall be qualified to be elected or
to serve as Mayor or Alderman so long as he shall hold
any office or place of profit in the gift or disposal of the
Council, or during such time as he shall directly or
indirectly otherwise than as a shareholder in an incorpo-
rated company, have any interest in any contract made
with the City of Moncton, or with anyone on behalf of
the Council, or shall be a defaulter for any taxes, fines
or moneys due to the City, or a minister, priest or
ecclesiastic of any religious denomination, or person
accountable otherwise than as a ratepayer for the City
revenues or any part thereof, nor shall any person be so
qualified, who has at any time within three months
previous to the day of election been or during his term of
office, may be convicted of having violated any Act for
the regulation of the sale of intoxicating liquors, or
convicted on indictment of any criminal offence, nor
shall any person presiding at any election of Mayor or
Alderman while so presiding, or any Clerk or assistant
employed by him at such election while so employed, be
so qualified.

[emphasis added]

For many years this was the only statutory provi-
sion applicable to these matters, but in 1967 the
Province of New Brunswick enacted the Munici-
palities Act which, for our purposes, is in the same
form as found in the Revised Statutes of New
Brunswick, 1973, c. M-22 with which I shall deal
later.

The Court below (and the respondent in this
Court adopted the same position) based its conclu-
sions principally upon the decision of the House of
Lords in Lapish v. Braithwaite2 , where in a judg-

2 [1926] A.C. 275.

des Affaires municipales qui a inform6 le comit6
des citoyens de Moncton que: [TRADUCTION]

(L'enquete me prouve, hors de toute doute, que le
maire Wheeler n'est pas coupable des irr6gularit6s
mentionn6es dans votre lettre.o

II faut d6cider de l'application des lois du Nou-
veau-Brunswick A cet 6tat de fait admis.

La Moncton Consolidation Act, loi du Nouveau-
Brunswick, 1946, chap. 101, pr6voit en partie:

[TRADUCTION] Article 6: Nul ne peut etre blu ou agir
en qualitg de maire ou d'6chevin pendant qu'il occupe
une charge ou fonction lucrative sous le contr8le du
Conseil ou pour lequel ce dernier peut faire des nomina-
tions, ou alors qu'il a, directement ou indirectement,
autrement qu'd titre d'actionnaire d'une compagnie
16galement constitu6e, un intgrit dans un contrat pass6
avec la ville de Moncton ou avec un mandataire du
Conseil, ou qu'il n'a pas pay6 toutes ses redevances ou
amendes municipales, ou qu'il est ministre, pr8tre ou
eccl6siastique de toute croyance religieuse, ou qu'il est
responsable, autrement qu'A titre de contribuable, des
revenus de la municipalit6 ou d'une partie de ceux-ci, et
nul ne peut 8tre ainsi 6lu s'il a 6t6, dans les trois mois
pr6c6dant le jour du scrutin, ou s'il peut 8tre pendant la
durbe de son mandat, d6clar6 coupable d'avoir enfreint
une loi r6glementant la vente de boissons alcooliques ou
trouv6 coupable d'un acte criminel, ou s'il pr6side A
l'61ection du maire ou d'un 6chevin, pendant qu'il occupe
cette fonction, de mime que tout secr6taire ou assistant
A son emploi A cette 6lection alors qu'il occupe cet
emploi.

[Les italiques sont de moi]

C'6tait lIA la seule disposition de la loi applicable A
ces questions pendant plusieurs ann6es; mais, en
1967, la province du Nouveau-Brunswick a adopt6
une Loi sur les municipalitis qui est, en ce qui
nous int6resse ici, r6dig6e dans les memes termes
que celle que l'on retrouve dans les Lois rivisbes
du Nouveau-Brunswick, 1973, chap. M-22, que
j'examinerai plus loin.

La Cour d'appel (et l'intim6 devant cette Cour
s'est ralli6 a la meme position) s'est appuy6e prin-
palement sur la d6cision de la Chambre des lords
dans Lapish v. Braithwaite2, oil il fut d6cid6, dans

2 [1926] A.C. 275.
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ment delivered by Viscount Cave it was deter-
mined that the holding of shares was specifically
exempted from the grounds for disqualification
and that the holding of the office or position of
managing director did not by itself cause the
Councillor to have "any share or interest in any
contract" with the municipal corporation. The
statutory provision then before the Court provided:
Sect. 12, subs. 1. A person shall be disqualified for being
elected and for being a councillor, if and while he-

(c) Has directly or indirectly, by himself or his partner,
any share or interest in any contract or employment
with, by, or on behalf of the council.
Subs. 2. But a person shall not be so disqualified, or be
deemed to have any share or interest in such a contract
or employment, by reason only of his having any share
or interest in-

(e) Any railway company, or any company incorporated
by Act of Parliament or Royal Charter, or under the
Companies Act, 1862.
[emphasis added]

The Councillor then before the Court was a share-
holder in four companies with continuing contracts
with the City of Leeds and he was as well the
Managing Director of all of them. He received a
fixed salary from one company and the report does
not reveal any other remuneration from the other
companies. The Lord Chancellor, after dealing
with the exemption with reference to the share-
holdings, dealt with the relevance of the position of
managing director and at p. 278 continued:
A managing director is the servant of his company; and,
while he is naturally concerned in negotiating and carry-
ing out his company's contracts, he has (if he is paid by
a fixed salary and not by a percentage) no interest
whether direct or indirect in the contracts themselves.

It is to be noted that the English statute, in
exempting the holding of shares from the disquali-
fying events, expresses the exemption "by reason
only of his having any share or interest". The
House of Lords dismissed any argument based on
the word "only" as indicating that any other
attachment to the company would run afoul of the
above section. The test applied seems to be that
any additional position or status to that of share-

un jugement prononc6 par le vicomte Cave, que la
participation comme actionnaire 6tait formelle-
ment exempte des motifs d'inhabilit6 et que le fait
d'occuper la fonction ou la charge d'administra-
teur-g6rant ne signifiait pas, en soi, que le conseil-
ler avait [TRADUCTION] Kune part ou un int6rt
dans un contrat# avec la municipalit& La disposi-
tion de la loi alors soumise A la cour prevoyait:
[TRADUCTION] Par. 12(1). Une personne est inhabile A
8tre blue et A agir en qualit6 de conseiller si

c) elle a directement ou indirectement, par elle-meme
ou son associ6, une part ou un inirit dans un contrat ou
un emploi avec, par ou pour le conseil.
Par. 2. Mais une personne n'est pas ainsi inhabile ou
r6put6e avoir une part ou un int6rt dans un tel contrat
ou emploi, du seul fait qu'elle d6tient une part ou un
intret dans-

e) une compagnie de chemins de fer ou une compagnie
constitu6e par loi du Parlement ou charte royale ou en
vertu de la Companies Act, 1862.
[Les italiques sont de moi.]

Le conseiller alors devant la cour 6tait actionnaire
et administrateur-gbrant de quatre compagnies qui
avaient des contrats A obligations successives avec
la ville de Leeds. Il recevait un salaire fixe d'une
compagnie et le recueil ne rbvble aucune autre
r6muniration des autres compagnies. Aprbs avoir
trait6 de l'exemption relative aux actions, le lord
chancelier s'est pench6 sur la question de la perti-
nence de la fonction d'administrateur-g6rant et a
poursuivi A la p. 278:
[TRADUCTION] Un administrateur-gbrant est le pr6pos6
de sa compagnie; et, bien qu'il soit naturellement int6-
ress6 A n6gocier et mettre A ex6cution les contrats de sa
compagnie, il n'a (s'il regoit un salaire fixe plut6t qu'une
commission) aucun int6ret direct ou indirect dans les
contrats eux-mimes.

II faut noter qu'en exemptant la participation
comme actionnaire des causes d'inbligibilit6, la loi
anglaise formule I'exemption: Kdu seul fait qu'elle
d6tient une part ou un int&r&t. La Chambre des
lords a rejet6 toute pr6tention fond6e sur le mot
useulo comme signifiant que tout autre lien avec la
compagnie ne cadrerait pas avec l'article susmen-
tionn6. Le critbre appliqu6 semble 6tre que tout
poste ou statut qui s'ajoute A celui d'actionnaire
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holder must have some disqualifying effect by
itself and nothing is gained from adding such
additional status to that of shareholder. Unhappi-
ly, their Lordships did not reveal why the position
of managing director does not amount to at least
an indirect interest in any contract. The reference
to the possible disqualification arising when remu-
neration to the managing director is on a percent-
age basis might indicate that the word "interest"
was given a pecuniary meaning; or it might indi-
cate that while a shareholder has no legal or
equitable interest in the assests of the company, an
employee might have "an interest" in the opera-
tion of the company involving those assets if the
employee's remuneration is related to the earnings
or revenue of the company.

The judgment in Lapish, supra, had been sur-
prisingly free from comment in our courts and
indeed the only approach to the problem in this
Court arose in J. B. Arthur Angrignon v. J. Arsine
Bonnier where the Court was dealing with a
significantly different statutory provision found in
the Charter of the City of Montreal (on p. 39):
No person may be nominated for the office of mayor or
alderman nor be elected to nor fill such office: (g) if he
is directly or indirectly a party to any contract or
directly or indirectly interested in a contract with the
city, whatever may be the object of such contract.
[emphasis added]

This Court found an Alderman to be "directly or
indirectly interested" in a lease with the City of
Montreal relating to some real property owned by
a company, the title of which the Alderman had,
immediately prior to the execution of the lease,
transferred to a daughter. In finding the Alderman
to be thereby disqualified, Duff C.J., in discussing
the statutory phrase "directly or indirectly inter-
ested in a contract" stated at p. 45:
The phrase "interested in" has no technical significa-
tion; effect must be given to it according to the common
usage of men.

Neither the Chief Justice nor the concurring judg-
ment of Cannon J. ascribed to the term "interested
in" any pecuniary connotation or limitation.
Despite the financial transactions between father
and daughter, it could not be said that in law, from

3 [1935] S.C.R. 38.

doit, en soi, entrainer l'inhabilit6 et qu'on n'y
gagne rien A ajouter un statut additionnel A celui
d'actionnaire. Malheureusement leurs Seigneuries
n'ont pas dit pourquoi la fonction d'administra-
teur-gbrant ne repr6sentait pas au moins un int6r8t
indirect dans un contrat. La mention qu'une r6mu-
nbration bas6e sur une commission vers6e A l'admi-
nistrateur-gbrant puisse entrainer l'inhabilit6 peut
laisser croire que le mot aintrEti a une connota-
tion p6cuniaire; elle peut 6galement signifier que
bien qu'un actionnaire n'ait aucun droit ou intrat
16gitime dans les avoirs de la compagnie, un
employ6 peut avoir sun intbret* dans les activitbs
de la compagnie touchant ces avoirs si le salaire de
l'employ6 est reli6 aux b6n6fices ou revenus de la
compagnie.

Il est 6tonnant que l'arr8t Lapish, pr6cit6, n'ait
pas fait l'objet de commentaires devant nos cours
et, de fait, cette Cour n'a 6tudi6 le probl6me que
dans l'arr6t J. B. Arthur Angrignon c. J. Arsine
Bonnier', ofi la Cour examinait une disposition
singulibrement diff6rente de la charte de la ville de
Montr6al (A la p. 39):
Nul ne peut 8tre mis en nomination pour la charge de
maire ou d'6chevin, ni 8tre 6lu A cette charge, ni 1'exer-
cer: g) s'il est directement ou indirectement partie A un
contrat, ou directement ou indirectement intgressg dans
un contrat avec la cit6, quelque soit l'objet de ce contrat.
[Les italiques sont de moi.]

Cette Cour a jug6 qu'un 6chevin 6tait ((directement
ou indirectement int6ress6s dans un bail avec la
ville de Montr6al qui avait pour objet un immeu-
ble, propri6t6 de l'6chevin, dont le titre avait 6t6
transf6r6 A sa fille juste avant la signature du bail.
En concluant A l'inhabilit6 de l'6chevin, le juge en
chef Duff, qui commentait I'expression de la
charte edirectement ou indirectement int6ress6
dans un contrat) a d6clar6, A la p. 45:
[TRADUCTION] L'expression oint6ress6 dans, n'a aucun
sens particulier. On doit la considbrer dans son sens
courant.

Ni le Juge en chef ni le juge Cannon dans ses
motifs concordants n'ont pret6 A l'expression uint6-
ress6 danse un sens p6cuniaire ni ne l'ont limit6e A
ce sens. Malgr6 les op6rations financibres interve-
nues entre le pare et la fille, on ne pouvait dire

3 [1935] R.C.S. 38.
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a technical viewpoint, the Alderman had "any
interest" in the contract. What is clear from the
Angrignon judgment, supra, is that a legally
enforceable arrangement connecting the office
holder in a monetary sense to the contract with the
municipality was not required. The Lapish case,
supra, decided a few years earlier, was apparently
not drawn to the attention of the Court.

The Quebec Court of Appeal in Marcoux v.
Plante4 dealt with another statutory provision on
the subject of disqualification for municipal office
which provided that the disqualification tests did
not "apply to the shareholders in a bona fide
incorporated company". Because the Mayor of the
City held all the shares in the company contracting
with the City, Casey J., speaking for the Court,
concluded on p. 743:

The company was his alter ego and defendant continued
through this company the activities that he had previ-
ously carried on personally.

The dissenting opinion took the technical position
that the extent of the shareholdings made no dif-
ference so long as the contracting party was in fact
a different entity at law from the municipal
official.

The appellant placed great stress upon his sub-
mission that the companies in which the respond-
ent is a shareholder are companies incorporated by
letters patent under the New Brunswick Compa-
nies Act and are quite different from the company
in question in the Lapish case, supra, which was a
registration company incorporated by memoran-
dum of association. A director in a letters patent
company in short, the appellant says, is a position
of authority in the company and which authority
has the countervailing duty of conducting the
affairs of the company for the benefit of its share-
holders. In contrast to this status and its co-rela-
tive duties and responsibilities stands the director
in a registration company. Under the Act in effect
at the time of the Lapish decision, supra, the
directors did not have the exclusive authority to

[1961] Que. Q.B. 742.

qu'en droit, d'un point de vue technique, I'6chevin
avait sun int6rat) dans le contrat. Il ressort nette-
ment de l'arrt Angrignon, pr6cit6, qu'il n'6tait pas
n6cessaire qu'il existe une entente ex6cutoire en
droit 6tablissant un rapport mon6taire entre le
titulaire de la charge et le contrat avec la munici-
palit6. L'arr8t Lapish, pr6cit6, rendu quelques
ann6es auparavant n'a apparemment pas 6t6 port6
A l'attention de la Cour.

Dans Marcoux c. Plante4 , la Cour d'appel du
Qu6bec a examin6 une autre disposition, relative A
l'inhabilit6 A occuper une charge municipale, qui
pr6voit que les critbres d'inhabilit6 [TRADUCTION)
ane s'appliquent pas aux actionnaires dans une
compagnie constitu6e de bonne foi en corporation).
Parce que le maire d6tenait toutes les actions de la
compagnie qui passait un contrat avec la ville, le
juge Casey a conclu, au nom de la Cour d'appel A
la p. 743:
[TRADUCTION] La compagnie 6tait son alter ego et le
d6fendeur poursuivait, par l'interm~diaire de cette com-
pagnie, les activit6s qu'il menait lui-mime antbrieure-
ment.

L'opinion dissidente a adopt6 la position formaliste
que l'importance de la participation comme action-
naire n'importait pas, tant que la partie contrac-
tante 6tait, en fait, une entit6 juridique diff6rente
du fonctionnaire municipal.

L'appelante a beaucoup insist6 sur sa pr6tention
que les compagnies dont l'intim6 est actionnaire
sont des compagnies constitu6es par lettres paten-
tes en vertu de la Loi sur les compagnies du
Nouveau-Brunswick et qu'elles different beaucoup
de la compagnie en question dans l'arr~t Lapish,
pr6cit6, qui 6tait une compagnie constitu6e par
d6claration d'association. En bref, I'appelante pr6-
tend que l'administrateur d'une compagnie cr66e
par lettres patentes exerce dans la compagnie une
autorit6 qui, en contrepartie, comporte le devoir de
conduire les affaires de la compagnie A l'avantage
de ses actionnaires. En opposition A ce statut et
aux devoirs et responsabilit6s qui s'y rattachent se
trouve l'administrateur d'une compagnie cr66e par
enregistrement d'une d6claration. Aux termes de
la Loi en vigueur A l'6poque de l'arrat Lapish,

4 [1961] B.R. 742.
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govern the company. For example, it was argued
that shareholders might, under articles of incorpo-
ration or memorandum of association, originate
by-laws and amendments to by-laws. The share-
holders might recall a board which in their view
did not reflect the policies which the shareholders
were desirous of applying to the company's under-
taking by requesting a shareholders' meeting for
the purpose of electing a new board. These two
types of companies are compared in Studies in
Canadian Company Law, Ziegel, J.S., at p. 81
where it is stated:

In the case of letters patent companies, the letters
patent name the first directors and the statutes generally
provide that the affairs of the company shall be
managed by a board of directors. Therefore, unlike a
registration company where the powers of the directors
are delegated to them by the shareholders and can be
taken away, in the case of a letters patent company the
powers are statutory and are not dependent on the whim
of shareholders. It can therefore be seen that the posi-
tion of directors in a letters patent company is funda-
mentally different. The powers of the directors in such a
company is similar to that of Parliament. The electorate
elect the members of Parliament, but having chosen
them they cannot dictate to them how they are to
exercise their powers. Similarly directors, once elected,
have certain fundamental rights which the shareholders
cannot interfere with except to the extent that they may
remove the directors before their term of office expires.

The effectiveness of this line of analysis is reduced
in this case because the respondent is, in all the
companies, but one of an undisclosed number of
directors and in none does he appear to represent a
majority of the shareholders.

The difficulty in applying the Lapish case,
supra, in this country is complicated by the fact
that the managing director is a corporate animal
known principally in England. In some provinces
the position is authorized in corporate legislation
and has been included in the Canada Business
Corporations Act of 1975. Probably the nearest
comparable personage in Canadian corporate

pr6cit6, les administrateurs n'avaient pas le pou-
voir exclusif de diriger la compagnie. On a sou-
tenu, par exemple, qu'en vertu des statuts d'asso-
ciation ou de la d6claration d'association, les
actionnaires pouvaient prendre l'initiative de pro-
poser des r6glements et des modifications aux
r~glements. Les actionnaires pouvaient, en deman-
dant une r6union des actionnaires pour 61ire un
nouveau conseil, r6voquer un conseil qui, A leur
avis, ne tenait pas compte des mesures qu'ils d6si-
raient appliquer aux entreprises de la compagnie.
Dans btudes sur le droit canadien des compa-
gnies, J. S. Ziegel compare ces deux types de
compagnies A la p. 81 oil il d6clare:

[TRADUCTION] Dans le cas d'une compagnie consti-
tube par lettres patentes, les lettres patentes nomment
les premiers administrateurs et les statuts pr6voient
g6n6ralement qu'un conseil d'administration gbrera les
affaires de la compagnie. Donc, contrairement A une
compagnie cr66e par enregistrement ofi les actionnaires
d616guent aux administrateurs des pouvoirs et peuvent
les r6voquer, dans une compagnie cr66e par lettres
patentes les pouvoirs sont pr6vus par la loi et sont
ind6pendants de la volont6 des actionnaires. Nous
voyons donc que la fonction d'administrateur d'une com-
pagnie constitu6e par lettres patentes est fondamentale-
ment diff6rente. Dans une telle compagnie les pouvoirs
des administrateurs sont semblables A ceux du Parle-
ment. Les 6lecteurs blisent les membres du Parlement
mais, apris les avoir choisis, ils ne peuvent leur dire
comment exercer leurs pouvoirs. De mime, une fois 61us,
les administrateurs jouissent de certains droits fonda-
mentaux dans lesquels les actionnaires ne peuvent inter-
venir, sauf leur pouvoir de destituer les administrateurs
avant l'expiration de leur mandat.

L'efficacit6 de cette m6thode d'analyse est r6duite
en l'espece parce que dans toutes les compagnies
l'intim6 n'est qu'un administrateur parmi d'autres
dont on ignore le nombre, et il ne parait repr6sen-
ter la majorit6 des actionnaires dans aucune
d'elles.

La difficult6 d'application de l'arret Lapish, pr6-
cit6, dans notre pays, est accentu6e par le fait que
la fonction d'administrateur-g6rant est connue
principalement en Angleterre. Les lois sur les com-
pagnies de certaines provinces reconnaissent cette
fonction et on la retrouve dans la Loi sur les
socihts commerciales canadiennes de 1975. Le
personnage qui s'en rapproche le plus dans les

658 THE QUEEN V. WHEELER Estey J. [ 1979] 2 S.C.R.



[1979] 2 R.C.S. LA REINE C. WHEELER 12 Juge Estey 659

affairs is a chief executive officer who is generally
a director and either chairman of the board or
president of the corporation. Viscount Cave has
dealt with the managing director's status on the
technical basis that he has no interest, direct or
indirect, in contracts with his company. This is not
in my respectful opinion an observation appropri-
ate to either the law or commerce of our times in
this country. A director, and particularly one who
is also a president, owes a continuous, day-to-day
duty to the legal entity, the company, as well as to
the shareholders, to prosecute the company's
affairs in an efficient, profitable, and entirely
lawful manner. Applying the broad principle enun-
ciated by Duff C.J. in Angrignon, supra, such an
officer is most certainly "interested" in his com-
pany entering into profitable contracts. In a ser-
vice company or in the construction business, that
may well be his only real interest in conducting the
affairs of the company.

The statute is, unhappily, less than clear as to
what amounts to "an interest in any contract".
The New Brunswick Interpretation Act, being
R.S.N.B. 1973, c. 1-13, s. 17, provides:
Every Act and regulation and every provision thereof
shall be deemed remedial, and shall receive such fair,
large and liberal construction and interpretation as best
ensures the attainment of the object of the Act, regula-
tion or provision.

I prefer the broad principle enunciated in the
Angrignon case, supra, in interpreting s. 6 of the
Moncton Consolidation Act, and in applying that
principle I conclude that the respondent does
indeed "have an interest in ... (the) contract . . . "
in question within the meaning of that statute. The
statute refers as well to having such interest either
"directly or indirectly". The exclusion in the sec-
tion expressed as "otherwise than as a sharehold-
er" covers shareholdings of all magnitudes. It may
have been designed to free from disqualification
small or incidental shareholdings, but the section is
not so limited. It should not, however, be assumed
that the Legislature has thereby expressed an
intention to reduce the meaning and application of
the expression "indirect interest". It is unrealistic
to believe that as a general principle of human

compagnies canadiennes est le directeur g6n6ral
qui est d'habitude membre du conseil d'adminis-
tration et soit pr6sident du conseil soit pr6sident de
la compagnie. Le vicomte Cave a examin6 le statut
de l'administrateur-gbrant en partant de la pr6-
misse qu'il n'a aucun intbrat direct ou indirect
dans les contrats avec sa compagnie. J'estime,
respectueusement, que cette remarque n'est pas
appropribe au droit ni aux r~gles commerciales
modernes en vigueur dans notre pays. Un adminis-
trateur, et surtout celui qui agit 6galement A titre
de pr6sident, A un devoir continu et quotidien
envers l'entit6 juridique, la compagnie, et envers
les actionnaires de mener les affaires de la compa-
gnie de fagon efficace, profitable, et tout A fait
16gale. Si l'on applique le principe g6n6ral formul6
par le juge en chef Duff dans l'arr8t Angrignon,
pr6cit6, ce fonctionnaire est certainement winte-
ress& A ce que sa compagnie passe des contrats
profitables. Dans une entreprise de services ou de
construction tel peut bien atre son seul int~r~t
vbritable en dirigeant les affaires de la compagnie.

Malheureusement, la loi est loin d'8tre claire sur
ce qui constitue Kun intbrat dans un contrat. La
Loi d'interpritation du Nouveau -Brunswick,
L.R.N.-B. 1973, chap. 1-13, art. 17 pr6voit:
Toute loi, tout r~glement et toute disposition de ceux-ci
sont r6put6s r6parateurs et doivent faire l'objet de l'in-
terpr6tation large, juste et libbrale, la plus propre A
assurer la r6alisation de leurs objets.

Pour interpr6ter I'art. 6 de la Moncton Consoli-
dation Act, je pr6f6re le principe g6nbral 6nonc6
dans l'arrat Angrignon, pr6cit6, et, en appliquant
ce principe, je conclus qu'effectivement l'intim6 Ka
un int6rt dans ... (le) contrat . . .i en question au
sens de cette loi. La loi ajoute adirectement ou
indirectement.. L'exception cautrement qu'A titre
d'actionnaires, prevue dans l'article, s'applique A
tous les portefeuilles d'actions quelle que soit leur
importance. Elle visait peut-8tre A soustraire A
l'inhabilit6 les portefeuilles d'actions peu impor-
tants ou accessoires mais l'article ne precise pas
cette restriction. Il ne faut cependant pas pr6sumer
que la 16gislature a ainsi voulu limiter le sens et
I'application de l'expression wint6rt indirect*. Il
n'est pas r6aliste de croire que, du point de vue
purement humain, un administrateur ou dirigeant
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conduct a director or officer of a contracting com-
pany does not have at least an indirect interest in
the company's contracts. On the facts before this
Court, the provision has an even clearer impact. A
director or officer of a construction company or of
a service company must, in ordinary parlance and
understanding, have an interest, albeit indirect, in
the welfare of the company as it relates to or
results from 'contracts'.

A further statutory consideration, raised by the
respondent, is that the Municipalities Act of New
Brunswick, supra, and the regulations thereunder,
have replaced s. 6 of the Moncton Consolidation
Act of 1946, supra. The Municipalities Act cited
is the current version of an act introduced in 1967
and relating to all municipalities in the province.
Section 13 provides in part:

Where a provision of this Act conflicts with or is
inconsistent with a provision in a municipal charter or a
private or special Act, this Act prevails; but the Lieuten-
ant-Governor in Council may by regulation extend the
powers of a municipality to include a power set out in its
municipal charter or in a private or special Act respect-
ing that municipality. (emphasis added)

Counsel did not direct the Court's attention to any
regulation purporting to extend the Charter of the
City of Moncton. Under the Municipalities Act,
the Lieutenant-Governor in Council in 1967 pro-
mulgated Regulation 67-10 which states:
Where a member of a council of a municipality has an
interest with any person having dealings with the muni-
cipality, he shall forthwith disclose his interest in writing
to the council.

The wording of s. 13, supra, is of no assistance in
giving paramount position to the 1967 regulation
over a provision in another statute, and no author-
ity was cited to support such a proposition. The
question still remains, however, as to whether any
other provision of the Municipalities Act is in
conflict with and thereby supersedes s. 6 of the
Moncton Consolidation Act. It is suggested that
ss. 71 and 72 have that effect. Section 71 declares
that a person qualified to vote is eligible to be a
candidate for the office of mayor or councillor.

d'une compagnie contractante n'a pas au moins un
intr~t indirect dans les contrats de la compagnie.
Compte tenu des faits soumis A cette Cour, la
disposition a un effet encore plus clair. Un admi-
nistrateur ou dirigeant d'une compagnie de cons-
truction ou de services doit, selon le langage et
I'entendement ordinaires, avoir un int6r8t, ne
serait-ce qu'indirect, dans le bien-8tre de la com-
pagnie dans la mesure oil il d6pend ou r6sulte de
acontrats.

Un autre moyen de droit soulev6 par l'intim6 est
que la Loi sur les municipalitis du Nouveau-
Brunswick, pr6cit6e, et ses r6glements d'applica-
tion, ont remplac6 l'art. 6 de la Moncton Consoli-
dation Act de 1946, pr6cit6e. La Loi sur les muni-
cipalitis mentionn6e est la version courante d'une
loi promulgu6e en 1967 et qui vise toutes les
municipalit6s dans la province. L'article 13 pr6voit
en partie:
Lorsqu'une disposition de la prisente loi est en conflit
ou en contradiction avec une disposition d'une charte
municipale ou d'une loi d'int6rt priv6 ou particulier,
c'est la disposition de la pr6sente loi qui pr6vaut; mais le
lieutenant-gouverneur en conseil peut, par r6glement,
6tendre les pouvoirs d'une municipalit6 afin d'englober
une attribution mentionn6e dans sa charte municipale
ou dans une loi d'int6rt priv6 ou particulier concernant
cette municipalit6. (Les italiques sont de moi.)

L'avocat n'a mentionn6 A la Cour aucun r6glement
visant A 61argir la port6e de la charte de la ville de
Moncton. Aux termes de la Loi sur les municipa-
litis, le lieutenant-gouverneur en conseil a 6dict6,
en 1967, le r6glement 67-10 qui pr6voit:
[TRADUCTION] Lorsqu'un membre du conseil d'une
municipalit6 a un int6ret avec une personne qui traite
des affaires avec la municipalit6, il doit imm6diatement
divulguer son int6rat par 6crit au conseil.

Le texte de l'art. 13, pr6cit6, ne peut tre invoqu6
pour accorder priorit6 au r6glement de 1967 sur
une disposition d'une autre loi et aucune autorit6
n'a 6t6 cit6e A l'appui d'une telle proposition. Reste
toutefois A savoir s'il n'y aurait pas une autre
disposition de la Loi sur les municipalitis qui soit
incompatible avec l'art. 6 de la Moncton Consoli-
dation Act et qui ait donc pr6s6ance sur celui-ci.
On pr6tend que les art. 71 et 72 ont cet effet.
L'article 71 dispose que toute personne qui a droit
de vote est admise A poser sa candidature A la
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Again s. 71 is not cast in such terms as to preclude
the co-existence of other legislative regulation of
the competence of persons to hold office once
elected. Section 72 goes further and provides:

No person who

(a) is a judge of the Supreme Court or of a county
court,

(b) is a judge of the Provincial Court,
(c) is an officer or full time employee of the municipal-

ity or is on leave of absence from such office or
employment, or

(d) is to act as Municipal Electoral Officer, Deputy
Municipal Electoral Officer, presiding officer, poll
clerk, constable or agent at the election,

is eligible to be a candidate, capable of being elected or
returned or holding office as a member of a council.

Again, this statutory provision is not couched in
language which makes it incompatible with s. 6
because it deals only with the status of individuals
who, by reason of their office or employment, are
not eligible to be candidates or office holders.
Section 6, however, deals with the ineligibility of
person by reason of their conduct with reference to
the municipality before or after election; as well as
the ineligibility of ministers, priests or ecclesiastics
of any religious denominations, or persons convict-
ed of certain provincial offences or criminal
offences. There seems to be an overlap with refer-
ence to s. 72(d) and those persons described in the
concluding portion of s. 6, but no inconsistency or
conflict appears. In any case, I do not interpret s.
72 as being enacted by the Legislature as a self-
contained and complete list of persons ineligible to
hold municipal office, and indeed, I interpret s. 6
as being directed to something substantially differ-
ent from the restrictive legislation in the form of s.
72. I conclude therefore that s. 6 has not been
displaced by s. 72 of the Municipalities Act of
New Brunswick.

I turn then to the submission made by the
appellant concerning the City of Moncton By-law

fonction de maire ou de conseiller municipal. L'ar-
ticle 71 n'est pas r6dig6 en des termes qui emp&
chent la coexistence d'autres r6glements d'applica-
tion relatifs A la capacit6 de demeurer en fonction
aprbs 6lection. L'article 72 va plus loin et pr6voit:

Ne sont pas admis A poser leur candidature, ne peuvent
etre blus et ne peuvent occuper un poste de membre du
Conseil:

a) les juges de la Cour supreme ou d'une cour de
comt6,

b) les juges de la Cour provinciale,
c) les fonctionnaires ou employbs A plein temps de la

municipalit6, ou en cong6 d'absence de cette fonc-
tion ou de cet emploi, ou

d) les personnes devant assumer les fonctions de direc-
teur ou de sous-directeur des 6lections municipales,
de directeur du scrutin, de secr6taire du bureau de
vote, de pr6pos6 au service d'ordre ou de repr6sen-
tant pendant une 6lection.

A nouveau, les termes de cette disposition de la loi
ne la rendent pas incompatible avec l'art. 6 parce
qu'ils ne concernent que le statut des personnes qui
ne sont pas admises A poser leur candidature ni A
occuper un poste en raison de leurs fonctions ou de
leur emploi. Cependant, I'art. 6 traite de l'inbligi-
bilit6 de personnes en raison de leur conduite
relativement A la municipalit6 avant ou aprbs
l'61ection et de l'inbligibilit6 des ministres, pr8tres
ou eccl6siastiques de toute croyance religieuse ou
de personnes d6clar6es coupables de certaines
infractions provinciales ou de nature criminelle. Il
semble y avoir chevauchement relativement au
par. 72d) et aux personnes d6crites dans la der-
nibre partie de l'art. 6 mais il ne s'en d6gage
aucune incompatibilit6 ou conflit. Quoi qu'il en
soit je ne crois pas que la l6gislature ait voulu
6tablir A l'art. 72 une liste compl6te et exhaustive
des personnes non admises A occuper une charge
municipale et, en fait, je crois que le d6but de l'art.
6 est essentiellement diff6rent de la disposition
limitative de l'art. 72. Je conclus donc que l'art. 72
de la Loi sur les municipalitis du Nouveau-Bruns-
wick ne supplante pas l'art. 6.

J'examinerai maintenant la pr6tention de l'appe-
lante concernant le r~glement municipal no
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no. 136-13/'77, the provisions of which as they
relate to this action are:
1 For the purpose of this By-law a Member of Council
has a conflict of interest if he/she has a pecuniary
interest in a contract or item of business before Council.

2. Where a Member of Council has a conflict of interest
in any contract or item before Council or Committee,
the Member shall follow the procedures hereinafter set
forth:

(I) The Member of Council shall forthwith disclose
his interest in writing to Council;
(II) The Member of Council shall immediately absent
himself from the meeting until the item has been
disposed of by Council. Provided that should the
Chairman of the meeting have a conflict of interest,
he shall remain in the Chair only so long as necessary
to appoint a new Chairman to deal with the said item
when he shall follow the procedures herein set forth;

As I have mentioned at the outset in dealing with
some of the facts, the respondent did file with the
City Clerk a series of documents indicating various
conflicts of interest, which, according to the
affidavit of the respondent, were filed pursuant to
"the policy of the City of Moncton", which must
be a reference to the aforementioned By-law. The
appellant submits that these disclosures constitute
an admission by the respondent of a pecuniary
interest in the contracts. The respondent made no
reference to any statutory provision authorizing
the City of Moncton to enact By-law no. 136-13/
'77. An examination of the Municipalities Act
reveals no express authority for this action by the
City Council. A general authorization for adopting
procedures to be followed at Council meetings
would not appear to be sufficient substratum in the
legislative Charter of the city to support the
By-law. Even if such a general provision be
deemed to authorize the municipality to adopt a
by-law for the purpose of requiring disclosure of
interest, it can hardly be seriously advanced that in
such by-law a provision can be made defining the
conflict of interest as being limited to a "pecuniary
interest" for the purposes of other provincial stat-
utes. More importantly, no such by-law provision
could have the effect of exonerating a violation of
s. 6 of the city Charter by the simple process of
filing a statement of interest or conflict of interest
as was done by the respondent here.

136-13/1977 de la ville de Moncton, dont voici les
dispositions pertinentes en l'esp~ce:

[TRADUCTION] 1. Pour les fins du pr6sent r6glement un
membre du Conseil a un conflit d'int6rts si il/elle a un
int6rat p6cuniaire dans un contrat ou une affaire soumis
au Conseil.
2. Lorsqu'un membre du Conseil a un conflit d'int6rts
dans un contrat ou une affaire soumis au Conseil ou A
un comit6, le membre doit se conformer aux proc6dures
suivantes:

(I) Le membre du Conseil doit imm6diatement divul-
guer par 6crit son int6rt au Conseil;
(II) Le membre du Conseil doit imm6diatement quit-
ter l'assembl6e jusqu'a ce que le Conseil ait d6cid6 de
l'affaire. Si le pr6sident de I'assembl6e a un conflit
d'int6r8ts il occupera le fauteuil pr6sidentiel seule-
ment pendant le temps necessaire pour nommer une
personne qui pr6sidera A sa place I'6tude de l'affaire
lorsqu'il se conforme aux proc6dures susmentionn6es;

Comme je l'ai dit au d6but alors que j'examinais
certains des faits, I'intim6 a d6pos6 auprds du
secr6taire municipal une s6rie de documents signa-
lant diff6rents conflits d'int6rdts, lesquels, selon
son affidavit, ont 6 d6pos6s conform6ment a cla
pratique de la ville de Moncton), ce qui doit 6tre
un renvoi au r~glement municipal susmentionn6.
L'appelante pr6tend que ces divulgations consti-
tuent un aveu, par l'intim6, de son intrt p6cu-
niaire dans les contrats. L'intim6 n'a fait mention
d'aucune disposition de la loi qui autorise la ville
de Moncton A 6dicter le r6glement municipal no
136-13/1977. L'examen de la Loi sur les munici-
palitis ne r6vble aucun pouvoir exprbs du conseil
pour agir ainsi. Un pouvoir g6n6ral, accord6 dans
la charte de la ville, d'adopter les proc6dures A
suivre aux assembl6es du conseil ne semble pas
8tre un fondement suffisant pour justifier ce rbgle-
ment. M~me si on consid6rait qu'une disposition
aussi gbn6rale permet A la municipalit6 d'adopter
un r6glement qui exige la divulgation d'int6ret, on
peut difficilement pr6tendre de fagon sbrieuse
qu'un tel r6glement peut d6finir le conflit d'int&-
r8ts de fagon A le limiter A un cint6ret p6cuniaire*
aux fins des autres lois provinciales. De plus,
aucune disposition de cette nature d'un r6glement
municipal ne peut avoir l'effet de justifier une
violation de l'art. 6 de la charte municipale par le
simple d6p6t d'une d6claration d'int6r8t ou de
conflit d'intbrats comme l'a fait l'intim6 en
l'esp6ce.
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Finally, the respondent states that the lis or the
foundation for these proceedings was dissolved
with the expiry of the term of office of the
respondent on May 24, 1977. A simple chronology
will assist the discussion of this point. In June
1974, the respondent was elected Mayor for a term
of three years. On May 5, 1977, during this term
of office, the Court of Appeal decision was handed
down. On May 9, 1977, the respondent was re-
elected to the office of Mayor and his new term
commenced on May 24th, 1977. It is said that an
application in quo warranto expires with the
expiry of the term of the office holder whose right
to serve is challenged by the writ. There is some
support for this proposition to be found in the
decision of this Court in His Majesty the King on
the relation of Carl Powis Tolfree v. James H.
Clark and others'. Those proceedings originated
in the adoption by statute by the Ontario Legisla-
ture of an Act extending the life of the then
current Legislative Assembly by reason of the
existence of a state of war. An application in the
nature of quo warranto was made alleging that
such legislation was ultra vires, and by reason
thereof, each respondent was unlawfully usurping
the function and office of a member of the Legisla-
tive Assembly. By the time the proceedings had
passed through the Ontario Court of Appeal, the
Legislative Assembly, whose life had been extend-
ed by the above statute, had been dissolved, new
elections held, and a new Legislative Assembly
elected. This Court, speaking through Duff C.J. at
p. 72, declined to grant leave to appeal because
"the Legislative Assembly having been dissolved
since the delivery of the judgment of the Court of
Appeal, such a judgment could not now be execu-
ted and could have no direct and immediate practi-
cal effect as between the parties except as to
costs".

Here, of course, the relationship giving rise to
the proceedings continues and indeed the practice
of contracting between the municipal and the pri-
vate corporations continued into the current term
of office of the respondent. There are at least two
additional answers which meet this argument. By
reason of the generally short term of office of a

5 [1944] S.C.R. 69.

Enfin, I'intim6 pr6tend que le litige ou le fonde-
ment des pr6sentes proc6dures a disparu A I'expira-
tion du mandat de l'intim6, le 24 mai 1977. La
chronologie des 6v6nements facilitera l'analyse de
cette question. En juin 1974, I'intimb a 6t6 61u
maire pour un mandat de trois ans. Le 5 mai 1977,
pendant la dur6e de ce mandat, la d6cision de la
Cour d'appel a t prononc6e. Le 9 mai 1977,
l'intimb a 6t6 r66lu maire et son nouveau mandat a
d6but6 le 24 mai 1977. On dit qu'une demande de
quo warranto expire avec la fin du mandat du
titulaire dont la demande conteste le droit d'occu-
per le poste. Cette proposition trouve un certain
appui dans l'arrt rendu par cette Cour dans Sa
Majest? le Roi, sur dinonciation de Carl Powis
Tolfree c. James H. Clark et autres '. Ces proc&
dures tiraient leur origine de l'adoption, par la
l6gislature de l'Ontario, d'une loi prolongeant I'As-
sembl6e 16gislative d'alors, en raison de la guerre
qui s6vissait. Une demande de la nature d'un quo
warranto a 6t6 pr6sent6e all6guant que cette loi
6tait ultra vires et qu'en cons6quence chaque
intim6 usurpait ill6galement la fonction ou la
charge de membre de l'Assembl6e 16gislative.
Lorsque la Cour d'appel de l'Ontario a t saisie
de l'affaire, I'Assembl6e 16gislative, dont la loi
susmentionn6e avait prolong6 l'existence, avait 6
dissoute, des 6lections avaient eu lieu et une nou-
velle assembl6e 16gislative avait 6t6 6lue. Parlant
au nom de cette Cour, le juge en chef Duff A la p.
72, a refus6 d'accorder l'autorisation d'appel au
motif que [TRADUCTION] dl'Assembl6e l6gislative
ayant 6t6 dissoute depuis le prononc6 du jugement
de la Cour d'appel, un tel arr8t ne pourrait plus
8tre ex6cut6 maintenant et ne pourrait avoir d'effet
pratique, direct et imm6diat entre les parties, sauf
quant aux d6pens.i

Ici, bien silr, les rapports qui ont engendr6 les
proc6dures persistent et, en fait, la pratique de
passer des contrats entre la municipalit6 et les
compagnies priv6es se poursuit pendant le mandat
actuel de l'intim6. Il y a au moins deux autres
r6ponses A cette pr6tention. Vu la dur6e g6n6rale-
ment courte du mandat du titulaire d'une charge

[1944] R.C.S. 69.
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municipal office holder, the writ of quo warranto
would frequently not be available to the complain-
ing citizenry, if this submission were to prevail, as
the office holder would have completed the term of
office in question before the matter was finally
disposed of by the courts. If the term of office
under challenge had indeed terminated by the
effluxion of time or otherwise, the order would not,
in the ordinary sense, be unenforceable, but rather
would require no enforcement. However, where
the condition giving rise to the ineligibility contin-
ues into a second term of office, the respondent's
proposition would entail a recommencement of the
proceedings. To hold in such circumstances that
the issue had become moot upon the re-election,
thus requiring a re-institution of proceedings,
would be in many cases an effective denial of the
right of the community as represented by the
applicant to have the courts of the land determine
an issue fundamental to the workings of the demo-
cratic process. Where as here, the initial condition
has carried over into the second term by the
continued existence of unperformed portions of
contracts and where like contracts have been
entered into between the respondent and the mu-
nicipality during the second term, a renewal or
re-institution of the proceedings is not, in my view,
required. This Court in the past has not rejected
an appeal simply because, on the facts, the issue
has, by the time it reached this Court, become
moot. International Brotherhood of Electrical
Workers, Local Union 2085 et al. v. Winnipeg
Builders' Exchange et al.6

A stronger and more directly applicable con-
sideration can, however, be advanced. The record
in these proceedings includes detailed references to
the entry into contracts between companies in
respect of which the respondent either held office
or was a director or both and the City of Moncton.
There is no evidence that these contracts are not
still extant and executory, in part. Conversely
there is no affirmative evidence that all have been
fully performed or executed. A court therefore is
entitled to assume that the state of affairs as
described in the record continues to exist. The
respondent, as the Mayor of the City of Moncton,

6 [1967] S.C.R. 628.

municipale, la population serait souvent priv6e du
recours au quo warranto puisque le titulaire aurait
termin6 son mandat au moment of les cours tran-
cheraient d6finitivement l'affaire. Si le mandat
contest6 6tait effectivement expir6 par l'6coule-
ment du temps ou autrement, l'ordonnance ne
serait pas, dans le sens courant, non ex6cutoire; il
n'y aurait tout simplement pas lieu de l'ex6cuter.
Toutefois, lorsque la cause de l'inhabilit6 se main-
tient pendant un deuxibme mandat, la proposition
de l'intim6 entrainerait le recommencement des
proc6dures. Dire, dans de telles circonstances, que
la question a perdu tout aspect pratique au
moment de la r66lection et exiger par le fait m8me
le recommencement des proc6dures, 6quivaudrait
souvent A la d6n6gation r6elle du droit de la collec-
tivit6, repr6sent6e par le requ6rant, d'obtenir une
d6cision des cours sur une question fondamentale A
la marche du processus d6mocratique. Lorsque,
comme en l'esp6ce, les circonstances initiales se
retrouvent pendant le deuxidme mandat en raison
de parties de contrats inex6cut6es, et lorsque des
contrats semblables ont 6t6 pass6s entre la munici-
palit6 et l'intim6 pendant ce deuxibme mandat, il
n'est pas n6cessaire A mon avis de renouveler les
proc6dures ou de les recommencer. Cette Cour n'a
jamais rejet6 un pourvoi pour la seule raison que le
point en litige 6tait devenu th6orique au moment
odh les faits lui 6taient soumis. International Bro-
therhood of Electrical Workers, Local Union 2085
et autres c. Winnipeg Builders' Exchange et
autres6_

On peut toutefois avancer un motif plus fort et
d'application plus directe. Le dossier des pr6sentes
proc6dures contient des mentions d6taill6es de la
passation de contrats entre la ville de Moncton et
des compagnies dont l'intim6 6tait soit un adminis-
trateur soit un dirigeant, ou les deux. Aucune
preuve n'6tablit que ces contrats ne sont plus, en
partie, existants et ex6cutoires. En revanche il n'y
a aucune preuve positive que tout a 6t6 entibre-
ment accompli ou ex6cut6. Une cour peut donc
pr6sumer que la situation de fait d6crite au dossier
existe toujours. En qualit6 de maire de la ville de
Moncton, l'intim6 devait rencontrer les normes de

6 [1967] R.C.S. 628.
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is required to have been eligible according to the
standard of s. 6 in order to be re-elected in May
1977 and must continue thereafter to hold office in
conformity with s. 6. Furthermore, the record on
this appeal has been amplified by the very frank
and proper admission by counsel for the respond-
ent that further contracts were entered into by at
least one of the four companies with the City of
Moncton during the current term of office of the
respondent and no claim is made that the respond-
ent's connection with these contracts is different
from that with the contracts entered into in the
first term of office. This may raise procedural
questions as to whether the original application for
quo warranto, by which these proceedings were
instituted, based as it must have been on the
allegation of ineligibility to continue to hold office,
can also operate as the basis for an order in quo
warranto issued by reason of the 1977 re-election
of the respondent when he was ineligible for re-
election due to the continuance of the condition
which gave rise to the initial ineligibility com-
plained of in the application. A further procedural
question may arise as to whether an additional
application must be formally made in order to
bring these new contracts before the Court. How-
ever, all these questions in these proceedings
become academic as the resultant status of the
respondent in each case will, in substance, be the
same. The original contracts on the record before
the Court are still in effect and executory and
continue, by reason of s. 6, to render the respond-
ent ineligible to hold office in the current term.
The record in these proceedings includes no refer-
ence to any final receipt being executed by the
contracting companies or any release and accept-
ance of work having been executed by the City of
Moncton. The statement was made by counsel
before this Court that the work under the con-
tracts has now been done, but this by itself, even if
accepted as evidence which it is not, cannot be
taken without more as demonstrating a complete
performance and discharge of the contracts. The
Court therefore must, as stated earlier, assume in
such circumstances that the contracts are in law
continuing.

By either route, the conclusion is reached that
this proceeding has not been rendered moot and

'art. 6 pour 6tre r66lu en mai 1977 et il doit
continuer par la suite A occuper sa charge confor-
m6ment A l'art. 6. De plus, le dossier du pourvoi a
6t6 compl6t6 par l'aveu trds franc et pertinent de
l'avocat de l'intim6 que d'autres contrats ont 6
conclus, au moins par une des quatre compagnies,
avec la ville de Moncton au cours du pr6sent
mandat de l'intim6, et on ne pr6tend pas que
l'int6r8t de I'intim6 dans ces contrats est diff6rent
de celui qu'il avait dans les contrats conclus au
cours du premier mandat. Cela peut soulever des
questions de proc6dure comme celle de savoir si la
premiere demande de quo warranto, par laquelle
les pr6sentes proc6dures ont 6t6 entambes, qui
all6guait l'inhabilit6 A demeurer en fonction, peut
6galement servir de fondement A une ordonnance
de quo warranto rendue suite A la r66lection de
l'intim6 en 1977, alors qu'il 6tait inbligible, en
raison du prolongement de la cause qui a entrain6
l'inhabilit6 invoqube dans la demande. Une autre
question de proc6dure peut se poser quant A savoir
s'il faut formellement pr6senter une nouvelle
demande pour saisir la Cour de ces nouveaux
contrats. Cependant, toutes ces questions dans les
pr6sentes proc6dures deviennent thboriques puis-
que, dans chaque cas, le statut de l'intim6 sera en
substance le mime. Les premiers contrats men-
tionn6s dans le dossier devant la Cour sont encore
en vigueur et ex6cutoires et, en raison de l'art. 6,
ils font subsister l'inhabilit6 de l'intim6 A occuper
sa charge pendant le mandat actuel. Le dossier des
pr6sentes proc6dures ne fait aucunement mention
d'un requ final sign6 par les parties contractantes
ni d'une d6charge ou acceptation du travail sign6e
par la ville de Moncton. L'avocat a d6clar6 devant
cette Cour que les travaux pr6vus aux contrats
sont maintenant terminds mais, meme si cette
d6claration 6tait admise comme preuve, ce qui
n'est pas le cas, elle ne peut A elle seule 8tre
consid6r6e comme la preuve d'une ex6cution com-
pl6te des contrats et de leur d6charge. Donc,
comme je l'ai d6jA dit, la Cour doit, en pareille
situation, presumer que les contrats existent tou-
jours en droit.

Quelle que soit la fagon d'aborder la question,
on parvient A la conclusion que la pr6sente proc6-
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the defect in qualification existing at the time of
the application continues down to this time. Hence
the application remains to be disposed of in
accordance with the law.

As I have indicated, qualifications for the elec-
tion to and the holding of high office in all levels of
government are a matter of considerable impor-
tance in the functioning of the democratic commu-
nity. The sanctity of these offices and the strict
adherence to the conditions of occupying those
offices must be safeguarded if democratic govern-
ment is to perform up to design. Therefore, these
enactments as they are brought before the courts
in applications in quo warranto and otherwise,
must be given their full application according to
law. This is so whether or not there be any moral
deficiency or whether the record reveal, as is the
case here (and I emphasize this), that the business
at hand, involving as it has in my opinion, a
conflict with statutory requirements, was conduct-
ed openly without any lack of communication to
the Council by the respondent of his interest in the
contracting corporations. It may be that the extent
of disclosure was not as full as it might have been,
but the evidence indicates that such disclosure as
was made took the form that it did on the strength
of advice from the City Solicitor. There certainly
is no evidence of any attempt on the part of the
respondent to be deceptive in the form and mode
of disclosure chosen by him. Nonetheless, the
rigours of the Statute must be met.

The policy concept behind this legislation is of
course a matter entirely within the authority of the
Legislature and is not for the courts to determine.
When Viscount Cave in the Lapish case, supra,
concluded that the statute then in question did not
reach the defendant, he lamented at p. 279:
When in the year 1869 the exception in favour of a
shareholder was first enacted, it was no doubt the view
of the Legislature that a council ought not to lose the
services of a capable member only because he held a few
shares in some company with which the council desired
to enter into contractual relations, and it was probably
considered that an interest of that kind would be un-
likely to exercise any prejudicial effect on the action of a
member in his corporate office. But since that date the
practice of forming businesses into limited companies
has been greatly extended. There are now many compa-

dure n'est pas devenue thborique et que l'inhabilit6
existant au moment du d6p6t de la demande existe
toujours. II faut donc statuer sur la demande
conform6ment aux r6gles de droit applicables.

Comme je l'ai dit pr6c6demment, les qualit6s
requises pour 6tre 6lu et pour occuper A tous les
niveaux de gouvernement une fonction sup6rieure
sont une question de trbs grande importance dans
le fonctionnement de la collectivit6 d6mocratique.
II faut sauvegarder le caractbre sacr6 de ces fonc-
tions et le respect absolu des conditions requises
pour les occuper si l'on veut que le gouvernement
d6mocratique r6ponde A ce qu'on attend de lui.
Donc, lorsqu'ils sont soumis A l'examen des cours A
l'occasion de demandes de quo warranto ou autres,
ces textes 16gislatifs doivent 8tre appliqu6s confor-
m6ment au droit. II doit en atre ainsi, qu'il y ait eu
ou non manquement A la morale, ou m~me si le
dossier r6vble, comme en l'esp6ce (j'insiste sur ce
point) que l'affaire A 1'6tude qui, A mon avis, est en
conflit avec les exigences de la loi, a 6t6 men6e
ouvertement par la divulgation au conseil des int6-
rets de l'intim6 dans les compagnies contractantes.
La divulgation aurait peut-8tre pu 8tre plus com-
pl6te, mais la preuve r6vble que la divulgation a 6t6
ainsi r6dig6e sur les conseils de l'avocat de la ville.
Il n'y a certainement aucune preuve que l'intimb a
cherch6 A tromper par la forme et le mode de
divulgation qu'il a choisis. N6anmoins il faut
appliquer la loi quelle qu'en soit la rigueur.

Le principe qui a inspir6 cette loi rel6ve de la
comp6tence de la 16gislature et il n'appartient pas
aux cours de le d6terminer. Lorsque dans l'arrt
Lapish, pr6cit6, le vicomte Cave a conclu que la loi
alors A l'6tude ne s'appliquait pas au d6fendeur il
l'a d6plor6 (A la p. 279):
[TRADUCTION] Lorsque l'exception en faveur de l'ac-
tionnaire a pour la premidre fois 6t6 6dict6e en 1869,
I'opinion de la 16gislature 6tait certainement qu'un con-
seil ne devrait pas renoncer aux services d'un membre
comp6tent pour le seul motif qu'il d6tient quelques
actions dans une compagnie avec laquelle le conseil
d6sire contracter et elle a sans doute jug6 qu'un int6r8t
de cette nature aurait peu de chances d'influencer indil-
ment les actes d'un membre en sa qualit6 de fonction-
naire de la compagnie. Mais, depuis ce jour, la pratique
de constituer des entreprises en compagnies A responsa-
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nies in which most or substantially all of the shares are
held by one man, who may also be the principal or
governing director of the company, so that the business
is his business in all but name; and if by reason of the
exception in s. 12, sub-s. 2, such a man can remain a
member of a municipal body with which his company is
in contractual relations, the section will lose much of its
force and value. It is not for your Lordships to suggest
the manner in which this danger should be met, but it
appears to me that the Legislature might well consider
whether the section should not be strengthened either by
extending the disqualification to persons who hold a
substantial proportion of the shares in a contracting
company or in some other way.

Some Legislatures in our country have recently
adopted a different approach to this problem, per-
haps in response to the opening remarks of Vis-
count Cave which I have quoted. The Province of
Ontario, for example, after having adopted a very
detailed code of requirements and conditions with
reference to public office holders, in 1972 enacted
a simple provision requiring only the disclosure of
interest by the office holder to the public body in
question. I refer to The Municipal Conflict of
Interest Act, 1972 (Ont.) c. 142. All these con-
siderations are, as I have said, exclusively for the
Legislature. It may well be that the legislators of
the Province of New Brunswick will have cause to
bring under their review the provisions of the 1946
statute which at this date regulate these affairs,
and the related provisions of the Municipalities
Act.

I therefore, for the reasons above, would allow
the appeal and set aside the judgment of the Court
of Appeal, and would direct the issuance of a Writ
of Quo Warranto removing the respondent from
the office of Mayor of the City of Moncton,
together with costs to the relator (as requested by
the appellant) here and in the Court of Appeal.

Judgment accordingly, with costs.

Solicitors for the appellant: Teed & Teed, St.
John.

Solicitors for the respondent: Mitton & Mitton,
Moncton.

bilit6 limit6e s'est de beaucoup accrue. Il existe mainte-
nant beaucoup de compagnies dans lesquelles la plupart
ou presque toutes les actions sont d6tenues par un seul
homme qui peut 6galement en 8tre I'administrateur
principal ou dominant de sorte que, sauf pour le nom,
1'entreprise de, la compagnie est celle de I'actionnaire; et,
si en raison de l'exception pr6vue au par. 12(2) cet
homme peut demeurer membre d'un organisme munici-
pal qui n6gocie des contrats avec sa compagnie, I'article
perdra beaucoup de sa force et de sa valeur. 11 n'appar-
tient pas A vos Seigneuries de proposer une solution A ce
danger, mais je crois que la l6gislature pourrait bien
envisager la possibilit6 de donner plus de force A l'arti-
cle, soit en rendant inhabiles les personnes qui d6tien-
nent un nombre important d'actions dans une compagnie
qui est partie A des contrats, soit de quelque autre fagon.

Certaines l6gislatures de notre pays ont r6cem-
ment abord6 ce problame de faqon diffbrente, en
tenant compte, peut-8tre, des premieres remarques
susmentionn6es du vicomte Cave. La province de
l'Ontario, par exemple, aprbs avoir adopt6 un code
trbs d6taill6 d'exigences et de conditions concer-
nant les titulaires de charges publiques, a adopt6
en 1972 une disposition simple exigeant seulement
que le titulaire de la charge divulge son intrt A
l'organisme public en question. Je renvoie A The
Municipal Conflict of Interest Act, 1972 (Ont.),
chap. 142. Comme je l'ai dit, toutes ces consid6ra-
tions sont du ressort exclusif de la l6gislature. Il se
peut fort bien que les 16gislateurs de la province du
Nouveau-Brunswick soient justifi6s d'analyser les
dispositions de la loi de 1946, qui r6gissent encore
ces questions, ainsi que les dispositions correspon-
dantes de la Loi sur les municipalitis.

Pour ces motifs, je suis donc d'avis d'accueillir le
pourvoi, d'infirmer l'arrat de la Cour d'appel et
d'ordonner que soit d61ivr6 un bref de quo war-
ranto destituant l'intim6 de la charge de maire de
la ville de Moncton, avec d6pens au d6nonciateur
(comme le demande l'appelante) en cette Cour et
en Cour d'appel.

Jugement en consiquence, avec dipens.

Procureurs de l'appelante: Teed & Teed, Saint-
Jean, N.-B.

Procureurs de l'intim&: Mitton & Mitton,
Moncton.
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Canadian National Railways Appellant;

and

Canadian Pacific Limited Respondent.

1979: October 11.

Present: Martland, Ritchie, Pigeon, Dickson, Estey,
McIntyre and Chouinard JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Contracts - Interpretation - Agreement between
railway companies relating to use of each other's tracks
on shores of Burrard Inlet - Dispute arising under
agreement - Arbitration award - Allegations of error
in law on face of the record - Award set aside by
chambers judge and remitted to arbitrators for recon-
sideration - Award of arbitrators restored by Court of
Appeal.

APPEAL from a judgment of the Court of
Appeal for British Columbia' allowing an appeal
by the respondent from a judgment of Macdonald
J. Appeal dismissed.

Edward Chiasson and G. R. Switzer, for the
appellant.

N. D. Mullins, Q.C., and Mrs. P. L. Maughan,
for the respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-The able submission presented
by Mr. Chiasson on behalf of the appellant has not
persuaded us that we should interfere with the
conclusion reached by the Court of Appeal.

The appeal is dismissed with costs.

Judgment accordingly.

Solicitors for the appellant: Ladner, Downs,
Vancouver.

Solicitor for the respondent: N. D. Mullins,
Vancouver.

1[1979] 1 W.W.R. 358.

Chemins de fer nationaux du Canada
Appelante;

et

Canadien Pacifique Limitee Intimbe.

1979: 11 octobre.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Estey, McIntyre et Chouinard.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Contrats - Interpritation - Entente entre des com-
pagnies de chemins de fer en vue de l'utilisation com-
mune de leurs voies ferries sur les rives de Burrard
Inlet - Litige rdsultant de l'entente - Sentence arbi-
trale - Alligations d'une erreur sur une question de
droit h la lecture du dossier - Sentence infirmde par
un juge en chambre et renvoyie aux arbitres pour
nouvel examen - Sentence arbitrale ritablie par la
Cour d'appel.

POURVOI interjet6 A l'encontre d'un arr&t de
la Cour d'appel de la Colombie-Britannique' qui a
accueilli un appel de l'intimbe A I'encontre d'un
jugement du juge Macdonald. Pourvoi rejet6.

Edward Chiasson et G. R. Switzer, pour
l'appelante.

N. D. Mullins, c.r., et M-e P. L. Maughan, pour
l'intim6e.

Le jugement de la Cour a 6t rendu oralement
par

LE JUGE MARTLAND-Malgr6 l'argumentation
habile de Me Chiasson, l'avocat de l'appelante,
nous ne sommes pas convaincus qu'il y a lieu de
modifier la conclusion de la Cour d'appel.

L'appel est rejet6 avec d6pens.

Jugement en consequence.

Procureurs de l'appelante: Ladner, Downs,
Vancouver.

Procureur de l'intimbe: N. D. Mullins, Vancou-
ver.

'[1979] 1 W.W.R. 358.
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The Canada Life Assurance Company
Appellant;

and

The Canadian Imperial Bank of Commerce
Respondent.

1978: May 8; 1979: May 22.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Conflict of laws - Choice of law - Banks and
banking - Bills and notes - Foreign bills - Cheque
drawn on New York Agency of Canadian bank -
Cheque drawn on resident of Canada - Whether an
inland bill - Bills of Exchange Act, R.S.C. 1970,
c. B-5, ss. 25, 161.

Appellant, Canada Life, is engaged in the business of
life insurance in both Canada and the U.S. The respond-
ent Bank is a chartered bank carrying on banking in
both countries with its head office in Toronto and with
an office in New York known as The Agency, Canadian
Imperial Bank of Commerce, where for many years
Canada Life has maintained bank accounts one of which
was entitled "Head Office Account". Canada Life seeks
to restore to its bank account moneys removed there-
from by the Bank in honouring several cheques issued by
Canada Life on which the payee's endorsement had
been forged. These 31 cheques were all payable to the
insured or an assignee. All payees were resident or had a
place of business in the U.S. The cheques which were
cashed in various New York financial institutions had
been drawn in Toronto by Canada Life and forwarded
by mail to their New York representative who ultimate-
ly pleaded guilty to forgery. It was common ground that
the liability of the Bank depended upon whether the
effect in law of the forged endorsements fell to be
determined by the law of Canada or by the law of New
York State. If the former applies the Bank has no
defence, if the latter, the Bank may succeed. The situa-
tion is substantially controlled by two sections of the
Bills of Exchange Act, R.S.C. 1970, c. B-5, s. 161 which
provides that an inland bill drawn in Canada and
endorsed in a foreign country shall as regards the payer
be interpreted according to the law of Canada and s. 25
which defines an "inland bill" and a "foreign bill". At
trial the judge concluded that the cheques were inland
bills as they were drawn within Canada and upon a

The Canada Life Assurance Company
Appelante;

et

La Banque Canadienne Impbriale de
Commerce Intime.

1978: 8 mai; 1979: 22 mai.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit international priv6 - Quel est le droit applica-
ble? - Banques et opirations bancaires - Lettres et

billets - Lettres de change gtrangbres - Chbque tird
sur l'agence new-yorkaise d'une banque canadienne -
Chbque tird sur une personne qui riside au Canada -
S'agit-il d'une lettre de change intirieure? - Loi sur
les lettres de change, S.R.C. 1970, chap. B-5, art. 25,
161.

L'appelante, Canada Life, se consacre A l'assurance-
vie au Canada et aux Etats-Unis. La banque intimbe est
une banque A charte qui effectue des op6rations bancai-
res dans les deux pays; son sidge social est & Toronto et
elle a un bureau A New York, appel6 The Agency,
Canadian Imperial Bank of Commerce, auprbs duquel
Canada Life a, pendant plusieurs ann6es, conserv6 des
comptes de banque dont un 6tait appel6 gcompte du
sidge social. Canada Life cherche A obtenir la restitu-
tion, dans son compte de banque, de fonds que la banque
y a retir6s pour payer plusieurs chbques 6mis par
Canada Life. Les endossements des preneurs avaient 6t6
contrefaits. Ces 31 cheques 6taient tous payables A des
assur6s ou A leurs cessionnaires. Tous les preneurs r6si-
daient aux E.-U. ou y avaient un 6tablissement d'affai-
res. Les chbques, qui ont 6t6 encaiss6s dans plusieurs
institutions financibres new-yorkaises, ont 6t6 tir6s A
Toronto par Canada Life et transmis par courrier A son
repr6sentant de New York qui a finalement plaid6 cou-
pable A l'accusation de faux. Les parties reconnaissent
que la responsabilit6 de la banque est subordonn6e A la
question de savoir si l'effet juridique des endossements
contrefaits devait 8tre 6tabli par la loi canadienne ou la
loi de l'Etat de New York. Si la loi canadienne s'appli-
que, la banque ne peut invoquer aucun moyen de
d6fense; si c'est la loi de New York qui s'applique, la
banque peut obtenir gain de cause. La solution se trouve
en grande partie dans l'analyse de deux articles de la Loi
sur les lettres de change, S.R.C. 1970, chap B-5: I'art.
161 pr6voit qu'une lettre de change int6rieure tir6e au
Canada et endoss6e A l'6tranger doit, quant au payeur,
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person resident in Canada. Accordingly he applied the
law of Canada under which the Bank had no defence.
The trial judge also found that if New York law applied
the provisions of Article 3-405(1) of the Uniform Com-
mercial Code provided the Bank with a complete
defence in that the New York representatives had in
substance supplied the names of the payees to Canada
Life intending the payees to have no interest. [clause (3)
of Article 3-405(1)]. The Court of Appeal did not
disturb the findings at trial on the facts or as to the
applicable law of the State of New York but concluded
that the cheques were not "inland bills", and that under
s. 161 the law of New York applied in the determination
of the legal effect of the forged endorsements and that
the action of Canada Life should be dismissed.

Held: The appeal should be dismissed.

Section 25(l)(b) of the Bills of Exchange Act, when
read in the context of the Act as a whole manifests an
intention to limit "inland bills" in the case of cheques to
those which are drawn within Canada and which are
directed to a bank in Canada. In the cheques here issued
by Canada Life the direction was not to the Canadian
Imperial Bank of Commerce at large but "TO THE
AGENCY, CANADIAN IMPERIAL BANK OF
COMMERCE, 20 Exchange Place, New York." Pay-
ment was on demand to payees in the State of New
York and was to be in United States currency. While
the Agency is not a separate corporation, at least for the
purposes of the Bills of Exchange Act, a bank may in
some circumstances be a person resident in more than
one jurisdiction. In the circumstances of this case the
Agency had limited banking powers under the licence
issued in the State of New York and consequently the
Agency (i.e., the respondent Bank) was a resident there-
in. The cheques should therefore be regarded as foreign
bills. Under s. 161, the law of the State of New York
applies and the Bank has its defence under Article
3-405(1) supra.

De Beers Consolidated Mines Limited v. Howe
[1906] A.C. 455; Prince v. Oriental Bank Corporation
(1878), 3 H.L. 325; Woodland v. Fear (1857), 7 El. &
Bl. 519; The Bank of Montreal v. The Dominion Bank
(1921), 60 D.L.R. 403; King v. Lovitt, [1912] A.C. 212;
Bank of Toronto v. Pickering (1919), 46 O.L.R. 289;

tre interpr6t6e suivant la loi du Canada et 'art. 25
d6finit une elettre de change int6rieureD et une lettre de
change 6trang6rep. Au procks, le juge a conclu que les
cheques 6taient des lettres de change int6rieures puis-
qu'ils avaient 6t6 tir6s au Canada sur une personne qui y
r6side. II a par cons6quent appliqu6 la loi canadienne qui
prive la banque de tout moyen de d6fense. Le juge de
premiere instance a 6galement conclu que si la loi
applicable avait 6t6 celle de New York, les dispositions
de l'art. 3-405(1) du Uniform Commercial Code
auraient offert A la banque une d6fense compl6te en ce
que le repr6sentant de New York avait fourni A Canada
Life les noms des preneurs dans l'intention de ne leur
attribuer aucun droit. [clause (3) de l'art. 3-405(1).] La
Cour d'appel n'a pas modifi6 les conclusions que le juge
de premidre instance a tirbes sur les faits ou sur la loi
applicable de l'Etat de New York, mais elle a conclu que
les chiques n'6taient pas des alettres de change int6rieu-
rest, que selon l'art. 161, I'effet juridique des endosse-
ments contrefaits devait 8tre 6tabli aux termes de la loi
de New York et que f'action de Canada Life devait 8tre
rejet6e.

Arrit: Le pourvoi doit 8tre rejet6.

L'alin6a 25(1)b) de la Loi sur les lettres de change, lu
dans tout le contexte de la Loi, montre l'intention de
limiter les clettres de change intbrieures., dans le cas des
chbques, A ceux qui sont tir6s au Canada et qui sont
adress6s A une banque au Canada. Les cheques 6mis ici
par Canada Life ne s'adressent pas A la Banque Cana-
dienne Imp6riale de Commerce en g6n6ral mais A cTHE
AGENCY, CANADIAN IMPERIAL BANK OF
COMMERCE, 20 Exchange Place, New York*. Le
paiement 6tait fait sur demande aux personnes dans
l'Etat de New York et devait 8tre fait en devise am6ri-
caine. Bien que l'agence ne soit pas une compagnie
distincte, au moins aux fins de la Loi sur les lettres de
change, une banque peut, dans certains cas, r6sider A
plus d'un endroit. Dans les circonstances de l'espece,
I'agence jouissait de pouvoirs bancaires illimit6s en vertu
du permis d6livr6 dans lItat de New York et, en
cons6quence, I'agence (c.-A-d. la banque intimbe) y r6si-
dait. Les cheques doivent donc 8tre consid6r6s comme
des lettres de change 6trangbres. En vertu de I'art. 161,
la loi de lItat de New York s'applique et l'art.
3-405(1), pr6cit6, constitue un moyen de d6fense pour la
banque.

Jurisprudence: De Beers Consolidated Mines Limited
v. Howe, [1906] A.C. 455; Prince v. Oriental Bank
Corporation (1878), 3 H.L. 325; Woodland v. Fear
(1857), 7 El. & Bl. 519; The Bank of Montreal v. The
Dominion Bank (1921), 60 D.L.R. 403; King v. Lovitt,
[1912] A.C. 212; Bank of Toronto v. Pickering (1919),
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Ex Parte Breull: In Re Bowie (1880), 16 Ch. D. 484;
Naef v. Mutter (1862), 31 L.J.C.P. 357; Wallace v.
John Souther & Co. (1878), 2 S.C.R. 598; Irwin v.
Bank of Montreal (1876), 36 U.C.Q.B. 375 referred to.

APPEAL from a judgment of the Court of
Appeal for Ontario' allowing an appeal from a
judgment of Lerner J. at trial 2 for the plaintiff.
Appeal dismissed.

George D. Finlayson, Q.C., and John H. Fran-
cis, Q.C., for the appellant.

J. J. Fitzpatrick, Q.C., and H. Poss, for the
respondent.

The judgment of the Court was delivered by

ESTEY J.-In these proceedings, the appellant,
The Canada Life Assurance Company (herein
called "Canada Life") seeks to restore to its bank
account with the respondent, The Canadian
Imperial Bank of Commerce (herein called the
"Bank"), moneys removed from that bank account
by the Bank in honouring several cheques issued
by Canada Life. The ultimate issue is the determi-
nation of the final impact of the loss resulting from
the forgery of the payee's endorsement on several
cheques issued by Canada Life and directed to the
Bank. The outcome turns on the proper interpreta-
tion and application of the Bills of Exchange Act,
R.S.C. 1970, c. B-5 (herein called the "Act") and
for these purposes, only a brief outline of the main
facts is required.

Canada Life is engaged in the life insurance
business in Canada and in the United States with
its head office in Toronto. The Bank is a chartered
bank carrying on a banking business in both coun-
tries with its head office in Toronto and with an
office in New York known as, THE AGENCY,
CANADIAN IMPERIAL BANK OF COM-
MERCE, 20 Exchange Place, New York, (herein
called the "Agency"). Since about 1914, Canada
Life, in the course of the conduct of its business,
has maintained bank accounts in the Agency, one
of which was entitled "Head Office Account".
Canada Life, in response to requests from one of

(1976), 14 O.R. (2d) 777.
2 (1975), 8 O.R. (2d) 210.

46 O.L.R. 289; Ex Parte Breull: In Re Bowie (1880), 16
Ch. D. 484; Naef v. Mutter (1862), 31 L.J.C.P. 357;
Wallace c. John Souther & Co. (1878), 2 R.C.S. 598;
Irwin v. Bank of Montreal (1876), 36 U.C.Q.B. 375.

POURVOI A l'encontre d'un arrat de la Cour
d'appel de l'Ontario qui a accueilli un appel d'un
jugement du juge Lerner, en premiere instance 2,
en faveur de l'appelante. Pourvoi rejet6.

George D. Finlayson, c.r., et John H. Francis,
c.r., pour l'appelante.

J. J. Fitzpatrick, c.r., et H. Poss, pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE ESTEY-En l'esp6ce, I'appelante, The
Canada Life Assurance Company (ci-aprbs appe-
16e Canada Lifev), cherche A obtenir la restitu-
tion, dans son compte de banque ouvert chez l'inti-
mae, la Banque Canadienne Imp6riale de
Commerce (ci-apr~s appel6e la obanquev), de fonds
retir6s de ce compte par la banque pour payer
plusieurs cheques 6mis par Canada Life. Il s'agit
de d6terminer qui doit en d6finitive subir la perte
r6sultant de la contrefagon de l'endossement du
preneur sur plusieurs cheques 6mis par Canada
Life et adress6s A la banque. L'issue d6pend de
l'interpr6tation et de l'application de la Loi sur les
lettres de change, S.R.C. 1970, chap. B-5 (ci-aprbs
appel6e la (Loio) et, dans cette optique, il suffit de
r6sumer bri6vement les principaux faits.

Canada Life, dont le siege social est A Toronto,
se consacre A l'assurance-vie au Canada et aux
Etat-Unis. La banque est une banque A charte qui
effectue des op6rations bancaires dans les deux
pays; son siege social est A Toronto et elle a un
bureau A New York, appel6 THE AGENCY,
CANADIAN IMPERIAL BANK OF COM-
MERCE, 20 Exchange Place, New York, (ci-apr~s
appel6 l'magence*). Depuis 1914, Canada Life,
dans la poursuite de ses opbrations, a conserv6 des
comptes de banque auprbs de l'agence, dont un
6tait appel6 xcompte du siege socialo. R6pondant A
la demande d'un de ses repr6sentants de New

'(1976), 14 O.R. (2d) 777.
2 (1975), 8 O.R. (2d) 210.
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its New York representatives, purportedly made
on behalf of policy holders for repayment of the
cash surrender values or other moneys under cer-
tain insurance policies issued by Canada Life,
issued 31 cheques payable to the insured or some-
times to an assignee of the insured. All payees
were resident or had a place of business in the
United States. The cheques, by means of forged
endorsements were cashed in various New York
financial institutions and were passed through the
New York Clearing House to the Agency where
they were debited to Canada Life's Head Office
Account. Each of the 31 cheques was found by the
learned trial judge, whose judgment is reported at
(1975), 8 O.R. (2d) 210, to have been drawn in
Toronto by Canada Life and forwarded by mail to
their New York representative who was ultimately
charged with the forgery. Each of the cheques had
prominently printed at the top of the face of the
cheque, "HEAD OFFICE ACCOUNT", were
made "payable through the New York Clearing
House in United States Currency" to the order of
the insured and/or its assignee, and were directed
"to THE AGENCY, CANADIAN IMPERIAL
BANK OF COMMERCE, 20 Exchange Place,
New York". The New York representative was
ultimately prosecuted and convicted on a plea of
guilty. The amount debited to the Head Office
Account of Canada Life in respect of all 31
cheques totalled $350,000, and it is this sum to-
gether with interest which is claimed in these
proceedings by Canada Life. At trial the learned
trial judge found:

1. All cheques were issued in Toronto in
response to requests from the New York repre-
sentative who, for the purpose of making the
requested payments, supplied Canada Life with
the policy numbers and a part of the name of
the insured, all pursuant to Canada Life proce-
dures in this connection;
2. The signatures of all payees were forged
without any knowledge whatever of the transac-
tion on the part of the payees;
3. The Agency was established pursuant to a
limited banking licence from the State of New
York which prohibited the Agency from carry-
ing on a general banking business but permitted
the acceptance of deposits and the transaction of

York qui r6clamait, au nom de d6tenteurs de
police, le remboursement de valeurs de rachat ou
d'autres sommes dues aux termes de polices d'as-
surance 6mises par Canada Life, cette dernibre a
6mis 31 cheques payables A des assur6s ou A leurs
cessionnaires. Tous les preneurs r6sidaient aux
Etats-Unis ou y avaient un 6tablissement d'affai-
res. Les ch6ques, dont les endossements ont 6t6
contrefaits, on 6t6 encaiss6s dans plusieurs institu-
tions financibres new-yorkaises et sont pass6s de la
New York Clearing House A l'agence oi ils ont 6t6
port6s au d6bit du compte du siege social de
Canada Life. De l'avis du savant juge de premiere
instance, dont le jugement est publi6 A (1975), 8
O.R. (2d) 210, chacun des 31 cheques a 6t6 tir6 A
Toronto par Canada Life et transmis par courrier
A son repr6sentant de New York qui a finalement
6t6 accus6 de faux. Chaque chdque portait au
recto, en haut et bien en vue, l'inscription [TRA-

DUCTION] aCOMPTE DU SIEGE SOCIAL-,
6tait fait [TRADUCTION] ((payable en devises am6-
ricaines par I'entremise de la New York Clearing
House) A l'ordre de I'assur6 et (ou) A l'ordre de son
cessionnaire et 6tait adress6 A ((THE AGENCY,
CANADIAN IMPERIAL BANK OF COM-
MERCE, 20 Exchange Place, New YorkA. Le
repr6sentant de New York a finalement 6t6 pour-
suivi et d6clar6 coupable A la suite d'un plaidoyer
de culpabilit6. Les 31 chbques port6s au d6bit du
compte du siege social de Canada Life totalisaient
$350,000 et Canada Life r6clame ce montant avec
int6r8t. En premiere instance, le savant juge a
conclu que:

1. Tous les chbques ont 6t6 6mis A Toronto, A la
demande du repr6sentant de New York qui,
pour obtenir les paiements demand6s, a fourni A
Canada Life les numbros de police et une partie
du nom de l'assur6, conform6ment aux r6gles
suivies par Canada Life dans ces cas;

2. Les signatures de tous les preneurs ont 6t6
contrefaites A leur insu;

3. L'agence avait un permis restreint accord6
par l'Etat de New York qui lui interdisait de
faire un commerce g6n6ral de banque mais lui
permettait d'accepter des d6p6ts de clients qui
n'6taient pas de l'Etat de New York et d'effec-
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banking business for customers foreign to the
State of New York. The Agency was not
incorporated.

These findings were not disturbed in the Court of
Appeal and were not challenged in this Court.

It is conceded by counsel for both parties to this
appeal that the liability of the Bank depends upon
whether the effect in law of the forged endorse-
ments is to be determined by the law of Canada or
by the law of New York State. If the law of
Canada applies, the Bank has no defence, but if
the law of New York applies, the Bank may
succeed. Two sections of the Bills of Exchange Act
are of controlling importance.

161. Subject to this Act, the interpretation of the draw-
ing, endorsement, acceptance or acceptance supra pro-
test of a bill, drawn in one country and negotiated,
accepted or payable in another, is determined by the law
of the place where such contract is made; but where an
inland bill is endorsed in a foreign country, the endorse-
ment shall, as regards the payer, be interpreted accord-
ing to the law of Canada.

25. (1) An inland bill is a bill that is, or on the face of
it purports to be,

(a) both drawn and payable within Canada; or
(b) drawn within Canada upon some person resident
therein.
(2) Any other bill is a foreign bill.

The learned trial judge concluded that the
cheques were "inland bills" as all the cheques were
drawn within Canada and drawn upon a person
resident in Canada. He thereupon applied the law
of Canada under which all parties agreed the Bank
had no defence. The learned trial judge at the
same time found that if New York law applied, the
provisions of Article 3-405(1) of the Uniform
Commercial Code provided the Bank with a com-
plete defence by reason of the fact that the New
York representatives had in substance furnished
the names of the payees to Canada Life, intending
all the while that they should have no interest in
the moneys to be obtained through these cheques.
Article 3-405(1) provides:

tuer des op6rations bancaires pour leur compte.
L'agence n'6tait pas constitube en corporation.

Ces conclusions n'ont pas t modifibes en Cour
d'appel et n'ont pas 6t6 contest6es devant cette
Cour.

Les avocats des deux parties ont admis que la
responsabilit6 de la banque 6tait subordonn6e A la
question de savoir si l'effet juridique des endosse-
ments contrefaits devait 8tre 6tabli par la loi cana-
dienne ou la loi de lItat de New York. Si la loi
canadienne s'applique, la banque ne peut invoquer
aucun moyen de d6fense, mais si la loi de New
York s'applique, la banque peut obtenir gain de
cause. Deux articles de la Loi sur les lettres de
change sont d'une importance capitale:

161. Sous r6serve de la pr6sente loi, l'interpr6tation du
tirage, de l'endossement, de l'acceptation ou de l'accep-
tation sous protat d'une lettre de change tir6e dans un
pays et n6gocibe, accept6e ou payable dans un autre, est
r6gie par la loi du lieu oil est fait ce contrat. Toutefois,
lorsqu'une lettre de change intbrieure est endoss6e A
l'6tranger, cet endossement doit, quant au payeur, 8tre
interpr6t6 suivant la loi du Canada.

25. (1) Une lettre de change int~rieure est une lettre
qui est ou qui parait A sa face mime,

a) A la fois, tir6e et payable en Canada; ou

b) tir6e en Canada sur une personne qui y r6side.

(2) Toute autre lettre de change est une lettre
6trangbre.

Le savant juge de premibre instance a conclu
que les cheques 6taient des (lettres de change
int6rieuress puisqu'ils avaient 6t6 tir6s au Canada
sur une personne qui y r6side. II a donc appliqu6 la
loi canadienne qui, les parties l'admettent, prive la
banque de tout moyen de d6fense. Le savant juge
de premikre instance a 6galement conclu que si la
loi applicable avait 6t6 celle de New York, les
dispositions de l'art. 3-405(1) du Uniform Com-
mercial Code auraient offert A la banque une
d6fense complkte parce que le repr6sentant de
New York avait fourni A Canada Life les noms des
preneurs dans l'intention de ne leur attribuer
aucun droit au paiement de ces chdques. Voici le
texte de l'art. 3-405(1):
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3-405(1) An endorsement by any person in the name of
a named payee is effective if

(c) an agent or employee of the maker ... has sup-
plied him with the name of the payee intending the
latter to have no such interest.

The Court of Appeal of Ontario did not disturb
the findings at trial on the facts and as regards the
applicable law of the State of New York, but
concluded, however, that the cheques were not
"inland bills" and by virtue of s. 161 of the Act,
the law of the State of New York and not the law
of Canada applied in the determination of the
legal effect of the forged endorsements and the
action of Canada Life should therefore be
dismissed.

The process of determining ultimate liability, in
this case, begins with a determination of the law
properly applicable to this transaction according to
the provisions of s. 161 of the Act. This section
provides a choice of law according to the circum-
stances described in the section:

(a) where an inland bill is endorsed in a foreign
country, the endorsement, as regards the
payer, is to be interpreted according to the
law of Canada; and,

(b) in the case of other bills ('foreign bills') the
interpretation of the drawing, endorsement,
acceptance or acceptance supra protest is to
be determined by the law of the place where
such contract is made.

The reference to an "inland bill" in s. 161 throws
us back to s. 25 wherein an inland bill is defined.
In determining whether or not these cheques are
inland bills as therein defined, the focus can
immediately be centered on subs. (1)(b). Subsec-
tion (1)(a) is clearly inapplicable as the cheques
are payable in New York.

At first blush it would appear that there really is
no distinction between the condition described in s.
25(l)(a) and (1)(b) because each subsection refers
to a bill being drawn in Canada, the one referring
to a bill payable within Canada and the other to a
bill drawn on a person resident in Canada. It may
be, however, that a bill is, in the words of s. 75(2),
"drawn payable elsewhere than at the residence or

[TRADUCTION] 3-405(1) L'endossement appos6 par une
personne au nom du preneur d6sign6 est valable si

c) un mandataire ou un employ6 du tireur ... lui a
fourni le nom du preneur dans l'intention de n'attri-
buer A ce dernier aucun droit au paiement.

La Cour d'appel de l'Ontario n'a pas modifi6 les
conclusions que le juge de premiere instance a
tir6es sur les faits et sur la loi applicable de l'ttat
de New York, mais elle a cependant conclu que les
chbques n'6taient pas des elettres de change int6-
rieures)), qu'en vertu de l'art. 161 de la Loi, I'effet
juridique des endossements contrefaits devait 8tre
6tabli non pas aux termes de la loi canadienne
mais de la loi de l'ttat de New York et que
l'action de Canada Life devait donc 8tre rejet6e.

Pour d6terminer en l'esphce la responsabilit6
finale, il faut d'abord 6tablir quel droit s'applique
A cette op6ration conform6ment aux dispositions
de l'art. 161 de la Loi. Celui-ci pr6voit que, suivant
les circonstances d6crites, une loi ou l'autre
s'applique:

a) lorsqu'une lettre de change int6rieure est
endoss6e A l'6tranger, cet endossement doit,
quant au payeur, 8tre interprt6 suivant la loi
du Canada; et

b) dans le cas d'autres lettres de change (olettres
de change 6trangbresv) l'interpr6tation du
tirage, de l'endossement, de l'acceptation ou
de l'acceptation sous prott est r6gie par la loi
du lieu oi est fait ce contrat.

Le renvoi, a l'art. 161, A une (lettre de change
interieure)) nous rambne A l'art. 25 qui d6finit ce
qu'est une lettre de change int6rieure. Pour d6cider
si ces cheques r6pondent a la d6finition de lettre de
change intbrieure, I'attention doit se porter sur l'al.
(1)b). Il est manifeste que l'al. (1)a) ne s'applique
pas puisque les cheques sont payables A New York.

A premiere vue, il semblerait qu'il n'existe
aucune distinction entre la condition d6crite A l'al.
25(1)a) et celle vis6e A l'al. (1)b) puisque les deux
alin6as parlent d'une lettre de change tir6e au
Canada, l'un, d'une lettre de change payable au
Canada et l'autre d'une lettre de change tir6e sur
une personne qui r6side au Canada. Cependant
une lettre de change peut 8tre, selon le par. 75(2),
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place of business of the drawee" and hence subsec-
tions (a) and (b) may indeed provide for bills of
two categories, namely payable inside and outside
of Canada. Indeed, it would seem to be an accu-
rate summary of s. 25(1) and (2) to say that an
inland bill is a bill drawn in Canada and is either
payable in Canada or drawn on a person resident
in Canada or both; and that all other bills are
foreign. Conversely, subs. (2) of s. 25 in effect
provides that a foreign bill is any bill drawn out-
side Canada or any bill (wherever drawn) drawn
on a person not resident in Canada and not pay-
able within Canada.

It is necessary in order to interpret (1)(b) to
determine the meaning of 'resident'. The terms
.resident' and 'residence' have come under scrutiny
of the courts principally in connection with taxing
statutes. In many cases the courts have had to
determine the meaning of these words with refer-
ence to a corporation. In Unit Construction Co.
Ltd. v. Bullock3 for example, Viscount Simonds
states the general rule at p. 360 as follows:

For it has been trite law for two generations or more
that a limited company "resides for purposes of income
tax where its real business is carried on," and that its
"real business is carried on where the central manage-
ment and control abides.";

and continues on p. 361:

... it must now be regarded as clear law that an
artificial person may, like a natural person, have more
than one residence.

Lord Cohen spoke to the same effect at p. 372.
Lord Radcliffe agreed but regarded this result as a
factual refinement of the rule in De Beers Con-
solidated Mines Limited v. Howe4 and not as an
independent rule or principle of corporate law
(vide p. 369).

[ 11960] A.C. 351.
4 [1906] A.C. 455.

stir6e payable ailleurs qu'A la r6sidence ou au siege
d'affaires du tir6*, les al. a) et b) peuvent donc
envisager deux cat6gories de lettres de change, soit
payables A l'int6rieur soit A l'extbrieur du Canada.
De fait, il semblerait exact de dire qu'aux termes
des par. (1) et (2) de l'art. 25, une lettre de change
int6rieure est une lettre de change tir6e au Canada
et qui est, soit payable au Canada, soit tir6e sur
une personne qui r6side au Canada, ou les deux;
toutes les autres lettres de change seraient 6tranga-
res. R6ciproquement, le par. 25(2) pr6voit qu'une
lettre de change 6trangbre est une lettre de change
tir6e A l'ext6rieur du Canada ou une lettre de
change tir6e (n'importe ot') sur une personne qui
ne r6side pas au Canada et qui n'est pas payable
au Canada.

Pour intcrpr6ter l'al. (1)b), il est necessaire de
d6terminer le sens du verbe ar6siders. Les cours ont
eu A examiner les termes arbsider, et ar6sidence*
particulibrement en matibre de droit fiscal. A plu-
sieurs reprises, les cours ont eu A d6terminer le
sens de ces mots A l'6gard d'une compagnie. Par
exemple, dans l'arrat Unit Construction Co. Ltd. v.
Bullock', le vicomte Simonds a formul6 la r~gle
g6n6rale (A la p. 360):

[TRADUCTION] Car il est de droit constant depuis deux
g6nbrations ou plus qu'une compagnie A responsabilit6
limit6e ur6side aux fins de l'imp6t sur le revenu IA oa elle
exploite son entreprise v6ritable* et que son sentreprise
v6ritable est exploit6e IA oa se trouvent la direction et le
pouvoir central,;

et il poursuit A la p. 361:

[TRADUCTION] ... il faut maintenant consid6rer qu'il
est clairement 6tabli en droit qu'une personne morale
peut, comme une personne physique, avoir plus d'une
r6sidence.

Lord Cohen a abond6 dans le mime sens A la p.
372. Lord Radcliffe 6tait du m8me avis mais consi-
d6rait cette d6cision comme une subtilit6 en fait de
la r6gle 6nonc6e dans l'arr&t De Beers Consolida-
ted Mines Limited v. Howe4 et non comme une
r6gle ind6pendante ou un principe de droit des
compagnies (voir p. 369).

[1960] A.C. 351.
4 [1906] A.C. 455.
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Here we do not have a taxing statute and thus
no legislative inclination to establish a simple situs
for the taxation of a natural or artificial person.
The Legislature has enacted a code of rules for the
guidance of commerce in negotiable instruments.
Rather than evidencing some kind of legislative
presumption or assumption that a taxpayer should
ordinarily have but one exposure to taxation
through one residence or situs, the Bills of
Exchange Act reveals, if anything, the broader
intent to clarify and simplify the conduct of com-
merce through the use of negotiable instruments.
It is from this facilitative rather than restrictive
viewpoint that the use of the word "resident"
should be viewed in its position in s. 25. In my
view, such an approach to the meaning of the
words "person resident" in that subsection makes
it even clearer than do the taxation cases men-
tioned above that 'resident' has a functional or
business connotation in s. 25 which reflects the
commercial realities which the statute was
designed to serve. So interpreted, the subsection
contemplates a person, organized as are the banks,
as having more than one residence in which its
business might be carried on and in which for
those purposes such person would be 'resident'.

The reverse interpretation might be advanced by
the Bank, that is that the section may be read to
mean that an inland bill is one drawn within
Canada on a person resident in any number of
places so long as one of such multiple residences is
in Canada. In essence, this approach requires the
subsection to be understood as including the
phrase at the end "wherever else it may be resi-
dent". This is an unnatural and artificial reading
of the section and can hardly be said to represent
the plain meaning of the words used by
Parliament.

The Agency is not incorporated. Its premises in
New York are those of the Bank. The only legal
entity with which we are here concerned is the
Bank. It is the Bank which holds the licence to do
business in the State of New York. Thus not only
should a court faced with the issue arising in this
appeal examine the general law relating to 'corpo-
rate resident', but also recourse should be had to
the rules evolved by the courts in determining

Nous n'avons en l'esp~ce aucune loi fiscale et
donc aucune disposition l6gislative pour 6tablir un
unique situs aux fins d'imposition d'une personne
physique ou morale. La l6gislature a adopt6 des
r~gles r6gissant les effets de commerce en matibre
commerciale. Plut6t que d'introduire une pr6somp-
tion ou notion l6gislative qu'un contribuable ne
doit habituellement 8tre impos6 que pour une seule
r6sidence ou situs, la Loi sur les lettres de change
laisse voir une intention plus large de clarifier et de
simplifier le commerce par l'utilisation d'effets
n6gociables. C'est de ce point de vue conciliant
plut~t que d'un point de vue restrictif qu'il faut
considbrer I'emploi du verbe ar6siderp A l'art. 25. A
mon avis, cette fagon de d6terminer le sens de
l'expression apersonne qui r6side* A l'art. 25
montre encore plus clairement que ne le font les
arrats susmentionn6s en matibre fiscale que le
verbe aresider a, A l'art. 25, une connotation fonc-
tionnelle et commerciale qui refl6te les r6alit6s
commerciales auxquelles la loi est cens6e r6pondre.
Interpr6t6 ainsi, I'alin6a pr6voit qu'une personne,
organis6e comme le sont les banques, peut avoir
plus d'une r6sidence oil elle exploite son entreprise
et dans lesquelles elle or6sidev A cette fin.

La banque peut faire valoir l'interpr6tation
oppos6e, soit que l'article peut vouloir dire qu'une
lettre de change intbrieure est une lettre de change
tir6e au Canada sur une personne qui r6side A
plusieurs endroits A condition qu'une de ses r6si-
dences soit situ6e au Canada. Cette fagon de voir
exige que l'on interprdte le paragraphe comme s'il
comprenait A la fin les mots [TRADUCTION]
am8me s'il se trouve qu'elle r6side aussi ailleurso.
Cette interpr6tation de l'article est forc6e et artifi-
cielle et on peut difficilement dire qu'elle traduit le
sens clair des mots employ6s par le Parlement.

L'agence n'est pas constitu6e en corporation.
Les locaux qu'elle occupe A New York sont ceux
de la banque. La seule entit6 juridique A laquelle
nous avons affaire en l'esp6ce est la banque. C'est
la banque qui d6tient le permis d'exploitation de
l'ttat de New York. Aussi, une cour saisie de la
pr6sente affaire doit-elle examiner le droit relatif A
la r6sidence des compagnies et tenir compte des
r~glcs blaborbes par les cours pour d6terminer si
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whether a corporation is within the geographic
jurisdiction of the court.

For the purpose of service of writs and notices
on legal entities, the courts have evolved the prin-
ciple that such service is effective when made
inside the geographic jurisdiction of the court
either at a place where the legal entity is carrying
on its undertaking or by service on a person in the
directing staff of the organization. In any case,
service is only effective when made at a place of
business or an establishment owned by the legal
entity when such service is made upon a person
who might reasonably be expected to refer the fact
of service of the documents in question to persons
in positions of management of the legal entity. For
example, in this appeal it is conceded by counsel
for Canada Life that the Agency would be a place
where service of judicial process might be properly
effected under the rules of court if the person upon
whom service was effected was an employee or
representative of such status as could reasonably
be expected to relay the documents in question to
persons in positions of authority in the manage-
ment of the Bank.

However, the Court of Appeal sought to take
the matter one step further. Speaking through
Arnup J.A. it stated:
It is common ground that a bank can be "resident" in
many places. I understood Mr. Finlayson to agree that if
the Agency were a true "branch" of the Bank, the Bank
would be "resident" in New York (at the premises
occupied by the Agency). However, he made a distinc-
tion between the position of a bank which has a true
"branch" and a mere agency, with limited powers, not
carrying on a full banking business.

Counsel for the appellant, Mr. Finlayson, in this
Court stated that the Court of Appeal miscon-
strued his submission. He only conceded in this
Court that the Agency was (subject to the usual
rules about delivery of judicial notice to an
individual in a position found to be appropriate in
law for the acceptance of service on behalf of the
corporation) a place where service might be made
on the corporation for the purpose of exercise of
jurisdiction within the State of New York; or for

une compagnie relbve de sa comp6tence territo-
riale.

En ce qui concerne la signification de brefs et
d'avis A des entit6s juridiques, les cours ont 6nonc6
le principe que la signification est valable lors-
qu'elle est faite A l'intbrieur de la comp6tence
territoriale de la cour, soit au lieu oi I'entit6
juridique exploite son entreprise, soit A une per-
sonne faisant partie de la direction de la soci6t6.
La signification n'est valable que si elle est faite A
une place d'affaires ou A un 6tablissement apparte-
nant A l'entit6 juridique, A une personne dont on
peut raisonnablement s'attendre qu'elle porte la
signification des documents A la connaissance de
personnes occupant des postes de direction A l'int6-
rieur de l'entit6 juridique. Par exemple, l'avocat de
Canada Life a admis qu'en l'esp6ce l'agence serait
un endroit oa la signification de proc6dures judi-
ciaires pourrait 6tre faite valablement aux termes
des r6gles judiciaires si la personne A qui la signifi-
cation a t faite est un employ6 ou un repr6sen-
tant dont le statut peut raisonnablement laisser
croire qu'elle transmettra les documents en cause A
des personnes comp6tentes de la direction de la
banque.

La Cour d'appel a cependant cherch6 A aller
plus loin. Parlant au nom de la Cour, le juge
Arnup a dit:
[TRADUCTION] On s'accorde A dire qu'une banque peut
ar6sider, A plusieurs endroits. J'ai cru que Me Finlayson
avait convenu que si l'agence 6tait une v6ritable osuccur-
sales de la banque, la banque aurait arbsid& A New
York (aux lieux occup6s par I'agence). Il a cependant
fait une distinction entre la situation d'une banque qui a
une v6ritable asuccursales et celle qui n'a qu'une simple
agence, aux pouvoirs limitbs, qui n'effectue pas toutes
les op6rations bancaires.

L'avocat de l'appelante, Me Finlayson, a d6clar6
devant cette Cour que la Cour d'appel avait mal
interpr6t6 sa plaidoirie. II a simplement admis
devant cette Cour que l'agence 6tait (sous r6serve
des r6gles habituelles r6gissant la signification
d'avis judiciaires A une personne dans une position
jugee appropri6e en droit pour accepter la signifi-
cation au nom de la compagnie) un endroit oa la
signification A la compagnie pourrait 6tre faite aux
fins d'exercer une comp6tence A l'intbrieur de

[ 1979] 2 R.C.S. CANADA LIFE C. B.C.I.C. Le Juge Estey 677



678 CANADA LIFE V. C.I.B.C. Estey J. [1979] 2 S.C.R.

succession taxation purposes. He did not concede
that the Bank was a 'resident' in the State of New
York within the meaning of the term employed in
s. 25(1)(b) even if the Agency was what is conven-
iently referred to as a branch of the Bank.

In all of the statutes or rules of court, discussed
above, the words *residency' or 'resident' have been
interpreted and applied generally in the manner I
have indicated according to a rule or principle
evolved from the interpretation of the wording of
the statute or rule of court as the case may be.
Such interpretations are not of universal applica-
tion although they may have some analogical
value. In the field of general corporate law the
residence of the corporation has been held to be
the head office or other place designated in the
incorporating instrument as being the chief place
of business of the corporation. None of these tests
and considerations are of much assistance in the
circumstances of this case. The narrow question
before us is whether or not the Bank is 'a person
resident' in Canada within the meaning of s.
25(1)(b) when the reference to the Bank on the
cheques is to the Agency in New York.

The term 'resident' is not defined in the Act. In
s. 75(2) of the Act, it is provided that:
Where a bill expressly stipulates that it shall be present-
ed for acceptance, or where a bill is drawn payable
elsewhere than at the residence or place of business of
the drawee, it must be presented for acceptance before it
can be presented for payment.

In this provision it may be that 'residence' is used
with reference to the home of an individual drawee
and is not intended to be a place in addition to a
place of business of a corporation. There appears
to be no other reference in the Act to 'resident' or
.residence' except incidentally in provisions
unrelated to this issue; for example, s. 103(1) and
(2) wherein provision is made for notice of
dishonor.

Some light may be thrown on the meaning of
the word 'resident' in relation to banks by the
cases in England dealing with the proper place for
presentment of cheques where the place of pay-
ment is a branch of a bank which has more than
one branch. Some of these cases, while dealing

I'ttat de New York ou A des fins d'imp6t successo-
ral. Il n'a pas admis que la banque ar6side* dans
l'ttat de New York au sens oai ce terme est
employe A l'al. 25(1)b) meme si l'agence est com-
mod6ment d6signbe comme une succursale de la
banque.

Dans toutes les lois ou r6gles judiciaires analy-
s6es pr6c6demment, les mots ar6sidence> et ar6si-
der) ont g6n6ralement 6t6 interpr6t6s et appliqu6s
de la fagon indiqube, conformbment A une r6gle ou
A un principe formul6 A partir de l'interpr6tation
du texte de la loi ou de la rbgle judiciaire, selon le
cas. Ces interpr6tations ne sont pas d'application
universelle m8me si elles peuvent pr6senter une
certaine analogie. En matibre de droit des compa-
gnies, on a jug6 que la r6sidence de la compagnie
est le siege social ou un autre lieu d6sign6 dans ses
statuts constitutifs comme le principal siege d'af-
faires de la compagnie. Aucun de ces critbres et
consid6rations n'est d'un grand secours en l'espece.
La question A r6soudre est de savoir si la banque
est ((une personne qui ... r6side, au Canada au
sens de l'al. 25(1)b) lorsque la mention de la
banque sur les cheques d6signe l'agence A New
York.

Le terme ((rsider, n'est pas d6fini dans la Loi.
Le paragraphe 75(2) de la Loi pr6voit:
Quand une lettre de change stipule express6ment qu'elle
doit Etre pr6sent6e A l'acceptation, ou quand elle est tir6e
payable ailleurs qu'A la r6sidence ou au sidge d'affaires
du tir6, elle doit 6tre pr6sent6e A l'acceptation avant de
l'6tre A l'encaissement.

Il est possible que le terme Er6sidence* soit
employ6 dans cette disposition pour d6signer le
lieu d'habitation du tir6 et qu'il ne vise pas un lieu
autre qu'un siege d'affaires d'une compagnie. Les
termes (resider) et r6sidence, ne se trouvent nulle
part ailleurs dans la Loi, sauf de fagon incidente
dans des dispositions qui ne sont pas pertinentes en
l'esp6ce; par exemple, les par. 103(1) et (2) qui
traitent d'un avis de refus.

Les arrats anglais portant sur le lieu appropri6
de pr6sentation de cheques lorsque le lieu de paie-
ment est une succursale d'une banque qui en
compte plusieurs, peuvent contribuer A d6gager le
sens du verbe ((resider) eu 6gard aux banques.
Certains d'entre eux, qui traitent de billets A ordre,
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with promissory notes, such as Prince v. Oriental
Bank Corporation5, indirectly bring into question
the status of branch banks. Sir Montague Smith at
p. 332 said:
In principle and in fact, they [the branches] are agencies
of one principal banking corporation or firm,....

and on p. 333 the judgment continues:
... ; though separate agencies, the latter [the branches]
were still agencies of one principal bank, with which
alone the Plaintiffs contracted.

On the other hand, in Woodland v. Fear6 it was
found that a bank having several branches was
bound to pay the cheques of a customer only at the
branch in which the customer kept his account;
and this was so for the practical reason that the
bank would not know the state of the customer's
account at distant branches at the time the cus-
tomer or his payee presented his cheques to the
branch in question. This may be on the basis of an
implied contract between customer and bank or
perhaps an express contract, but it is difficult to
find any precise authority for such a conclusion in
the present bills of exchange legislation. The case
was of course decided before the codification of
the law of bills of exchange in the Act of 1882 in
England. In the result, the Court treated the two
branches of the plaintiff bank in question as sepa-
rate banks and thus enabled the plaintiff bank to
recover from the defendant moneys paid out to the
defendant's payee from a branch other than that in
which the defendant maintained his account. Lord
Campbell C.J., in giving the judgment of the
Court, stated, at p. 521:
: the cheque was not drawn on the banking Company
generally, but on the banking Company at Glastonbury;
and this, coupled with the fact that Helyar kept his
account and his balance only there, shews that the
Bridgwater establishment was not bound to honour his
cheque ... To hold that the customer of one branch,
keeping his cash and account there, has a right to have
his cheques paid at all or any of the branches, is to
suppose a state of circumstances so inconsistent with any
safe dealing on the part of the banker, that it cannot be
presumed without direct evidence of such an agreement;

s (1878), 3 H.L. 325.
6 (1857), 7 El. & Bl. 519.

comme l'arrat Prince v. Oriental Bank Corpora-
tion5, soul6vent indirectement la question du statut
des succursales bancaires. Sir Montague Smith a
dit (A la p. 332):

[TRADUCTION] En principe et en pratique, elles [les
succursales] sont les agences d'une soci6t6 ou d'un 6ta-
blissement bancaire principal, . . .

et le jugement continue A la p. 333:
[TRADUCTION] .. .; bien qu'elles soient des agences
distinctes, les derni6res [les succursales] sont des agen-
ces d'une banque principale avec laquelle les deman-
deurs ont contract6.

D'autre part, on a jug6 dans Woodland v. Fear6,
qu'une banque comptant plusieurs succursales
6tait tenue de payer les chbques d'un client unique-
ment A la succursale oa se trouvait le compte du
client; il en 6tait ainsi parce que la banque ne
connaitrait pas l'6tat du compte du client dans des
succursales 6loign6es au moment oa le client ou le
preneur pr6sente les cheques A la succursale en
cause. Cette conclusion peut 8tre fond6e sur un
contrat implicite entre le client et la banque ou
peut-8tre sur un contrat explicite, mais il est diffi-
cile de lui trouver un fondement pr6cis dans l'ac-
tuelle loi sur les lettres de change. Cet arrat est
antbrieur A la codification de la l6gislation des
lettres de change r6alis6e dans la Loi de 1882 en
Angleterre. La cour a donc consid6r6 les deux
succursales de la banque demanderesse en cause
comme des banques distinctes et a permis A la
banque demanderesse de recouvrer du d6fendeur
l'argent vers6 au preneur du d6fendeur par une
succursale autre que celle oA se trouvait le compte
du d6fendeur. En rendant le jugement de la cour,
lord Campbell, J. C., a affirm6 A la p. 521:
[TRADUCTION] : Le ch6que n'6tait pas tir6 sur la
banque en g6n6ral mais sur la banque de Glastonbury;
ceci, conjugu6 au fait que Helyar gardait son compte et
son solde seulement IA, montre que l'6tablissement de
Bridgwater n'6tait pas tenu d'honorer son cheque ...
Soutenir que le client d'une succursale qui y garde son
argent et son compte a le droit de faire payer ses
chbques par n'importe quelle succursale, suppose des
circonstances tellement inconciliables avec des op6ra-
tions silres pour une banque qu'on ne peut en pr6sumer
l'existence sans une preuve directe d'une telle entente;

5 (1878), 3 H.L. 325.
6 (1857), 7 El. & Bl. 519.

[1979] 2 R.C.S. CANADA LIFE c. B.C.I.C. Le Juge Estey 679



680 CANADA LIFE V. C.I.B.C. Estey J. [1979] 2 S.C.R.

For an application of this case in Canada, see The
Bank of Montreal v. The Dominion Bank7.

There are other instances in the law where
branches of a bank take on a personality separate
and different from the head office or other
branches of the same bank, as for example in the
case of succession taxation. Thus a debt on a
deposit certificate was found to have a situs in law
at the branch of the bank which issued the deposit
certificate rather than the head office and princi-
pal place of business of the banking corporation.
(vide King v. Lovitt) . This result was reached not
on the basis of an interpretation of "residence" but
on an interpretation of an expression in the taxing
statute "property situate within the province". In
the course of judgment, however, Lord Robson
stated at pp. 219-220 after referring to Woodland
and Fear, supra, and other cases to the same
effect:
In each of these cases the Courts, having regard to the
necessary course of business between the parties, held
that the bank had in some measuer localized its obliga-
tion to its customer or creditor, so as to confine it,
primarily at all events, to a particular branch.

Somewhat similar reasoning has been applied by
the courts in relation to the service of notices and
other documents required to be served pursuant to
rules of court on corporations. In some such
instances the courts have found that while a corpo-
ration has only one 'domicile', it has, for the
purpose of making service of court processes,
several residences. Vide Bank of Toronto v.
Pickering9 wherein Middleton J. stated at pp.
290-1:
For many purposes a branch bank is regarded as an
independant organization . . .. When it is borne in mind
that what is spoken of is "residence" and not "domic-
ile", it appears to me that the word is of such flexible
meaning that it may well be held to apply to the branch
bank ...
A corporation, strictly speaking, can have no residence
as distinct from domicile; and I can see no reason why it,
like an individual, may not have many residences, within

7(1921), 60 D.L.R. 403.
8 [1912] A.C. 212.
9(1919), 46 O.L.R. 289.

On voit une application de cet arret au Canada
dans The Bank of Montreal v. The Dominion
Bank'.

On trouve dans la jurisprudence d'autres cas oii
les succursales d'une banque rev~tent une person-
nalit6 distincte et diff6rente de celle du siege social
ou des autres succursales de la m8me banque,
comme par exemple en matibre d'imp8t successo-
ral. Ainsi, on a jug6 qu'un certificat de d6p6t avait
en droit un situs A la succursale de la banque qui
l'a 6mis plutot qu'au siege social de la banque
(Voir King v. Lovitt8) On n'est pas venu A cette
conclusion par une interpr6tation du mot ar6si-
dences mais par l'interpr6tation de l'expression
dans la loi fiscale: [TRADUCTION] obien situ6 dans
la province). Cependant, dans son jugement, lord
Robson, apres avoir parl6 de l'arrat Woodland and
Fear, pr6cit6, et d'autres arrats au meme effet, a
dit aux pp. 219-220:

[TRADUCTION] Dans chacune de ces affaires, les cours,
ayant consid6r6 la marche n6cessaire des affaires entre
les parties, ont jug6 que la banque avait dans une
certaine mesure localis6 son obligation vis-i-vis de son
client ou creancier, afin de la restreindre, en principe du
moins, A une succursale en particulier.

Les cours ont appliqu6 un raisonnement quelque
peu semblable en ce qui concerne les avis ou autres
documents signifi6s A des compagnies conform6-
ment A la proc6dure judiciaire. Dans quelques-uns
de ces cas, les cours ont jug6 que bien qu'une
compagnie n'ait qu'un seul edomiciles, elle a plu-
sieurs r6sidences aux fins de la signification de
proc6dures judiciaires. Voir Bank of Toronto v.
Pickering' oai le juge Middleton a dit (pp. 290 et
291):
[TRADUCTION] Pour plusieurs fins, une succursale ban-
caire est consid6r6e comme une organisation ind6pen-
dante ... Lorsqu'on garde A l'esprit qu'il est question de
orbsidences et non de odomicilei, le terme me parait
avoir un sens tellement large qu'on peut trbs bien con-
clure qu'il s'applique A une succursale bancaire ...
A proprement parler, une compagnie ne peut pas avoir
une r6sidence distincte de son domicile; et je ne vois pas
pourquoi elle ne peut avoir, comme les personnes physi-

7 (1921), 60 D.L.R. 403.
8 [1912] A.C. 212.
9 (1919), 46 O.L.R. 289.
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the meaning of the Rule, although it can have but one
domicile.

The analysis of s. 25(1)(b) in my view does not
depend in any way upon the adoption of principles
in courts dealing with taxation or other statutes
which happen to employ the same terminology. It
has been said by James L.J.:
There are cases in which it has been judicially decided,
and I think rightly, that the words "residence" and
"business" have no actual definite technical meaning
but that you must construe them in every case in
accordance with the object and intent of the Act in
which they occur.

(Ex Parte Breull. In Re Bowie 10 at pp. 486-7; vide
Erle C.J. to the same effect in Naef v. Mutter", at
p. 359.)

The Bills of Exchange Act is of course a codifi-
cation of the common law relating to bills of
exchange which finds its origins in the United
Kingdom statute of 1882 and first enacted in this
country in 1890. The evident design and purpose
of the statute is to promote the negotiability of
commercial paper by the adoption of a comprehen-
sive set of rules relating to bills of exchange gener-
ally and more particularly to drafts, cheques and
promissory notes. By s. 10 of the statute, the rules
of the common law of England are made appli-
cable to bills of exchange, promissory notes and
cheques "save insofar as they are inconsistent with
the express provisions of this Act". Part 2 of the
Act deals with bills of exchange, Part 3 with
cheques and Part 4 with promissory notes. Certain
general provisions relating to specific topics are
found in Part 1. It is unfortunate that the Bills of
Exchange Act has carried down to these times the
terminology, in substantially unrevised form, of
the 1882 statute. In those times, the principal bill
of exchange was the draft and the cheque was of
much less significance in daily commerce. Thus a
great deal of the terminology of the statute,
including that employed in s. 25, is either inappro-
priate to the cheque or is awkward in its applica-
tion to the cheque. There may be some doubt as to
the adaptation of the language of the statute to the
cheque because s. 165(2) is limited in its operation

10 (1880), 16 Ch. D. 484.
" (1862), 31 L.J.C.P. 357.

ques, plusieurs r6sidences, au sens de la r6gle, bien
qu'elle ne puisse avoir qu'un seul domicile.

Pour l'analyse de l'al. 25(1)b) il n'y a pas lieu A
mon avis d'adopter les principes formul6s par les
cours en traitant de lois fiscales ou d'autres lois qui
emploient la mime terminologie. Le lord juge
James a dit:
[TRADUCTION] Il existe des arrets ofi il a 6t6 d6cid6, A
bon droit selon moi, que les mots ar6sidence* et sentre-
prises n'ont aucune signification technique d6finie et
qu'ils doivent 8tre interpr6t6s dans chaque cas conformb-
ment A l'objet et A l'intention de la loi oA ils se trouvent.

(Ex Parte Breull. In Re Bowie 1o, aux pp. 486 et
487; voir, au m8me effet, le juge en chef Erle dans
Naef v. Mutter", A la p. 359.)

La Loi sur les lettres de change est une codifica-
tion de la common law sur les lettres de change qui
remonte A la loi de 1882 du Royaume-Uni; elle a
6t6 6dict6e ici pour la premiere fois en 1890. Cette
loi a comme intention et but 6vidents de favoriser
la n6gociabilit6 des effets de commerce en adop-
tant un ensemble complet de r~gles relatives aux
lettres de change en g6n6ral et plus particulibre-
ment aux traites, aux chbques et aux billets A
ordre. En vertu de l'art. 10, les r~gles de la
common law d'Angleterre s'appliquent aux lettres
de change, aux billets A ordre et aux chbques, £sauf
dans la mesure oa elles sont oppos6es aux disposi-
tions formelles de la pr6sente loio. La Partie II de
la Loi traite des lettres de change, la Partie III des
ch6ques et la Partie IV des billets A ordre. La
Partie I comprend certaines dispositions g6n6rales
relatives A des questions d6termin6es. Il est mal-
heureux que la Loi sur les lettres de change garde
encore, presque sans retouches, la terminologie de
la loi de 1882. A ce moment-lIA, la principale lettre
de change 6tait la traite, le chdque ayant beaucoup
moins d'importance dans le commerce quotidien.
En cons6quence, une grande partie de la termino-
logie de la loi, y compris celle de l'art. 25, ne
convient pas au cheque ou s'y applique difficile-
ment. L'application du texte de la loi au cheque est
toujours un peu douteuse parce que l'effet du par.
165(2) est limit6 par l'introduction: (Sauf prescrip-

10 (1880), 16 Ch. D. 484.
" (1862), 31 L.J.C.P. 357.
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by the preface: "Except as otherwise provided in
this Part (III)", which curtails the meaning and
application of the succeeding words: " . . . the
provisions of this Act applicable to a bill of
exchange payable on demand apply to a cheque".
Subsection (1), however, states: "A cheque is a bill
of exchange drawn on a bank, payable on
demand" and while this definition is found only in
Part III entitled "Cheques on a Bank", it is clear
in my view that a cheque is a bill of exchange for
all purposes under the Act. Hence in the interpre-
tation of s. 25, one must construe the language
employed broadly so as to make it applicable
wherever possible to all bills of exchange including
cheques. Nevertheless the difficulties in terminolo-
gy are numerous. For example, a cheque is not,
strictly speaking, drawn on a bank in the sense
that a draft is drawn upon the drawee. Neverthe-
less the wording of both s. 165(1) and s. 25(1)
refer to "drawn" and not "directed to", which is in
fact what occurs in the case of a cheque. That is to
say, the drawer of a cheque thereby makes a
direction to the indicated bank to pay on demand
(as in this case) a specified amount of money in a
specified currency to payees designated on the face
of the cheque.

It has been suggested by this Court in Wallace
v. John Souther & Co. 12 that the word 'draws'
with reference to promissory notes, drafts or bills
of exchange includes both the manual act of form-
ing the instrument in question but also, in the case
of a bill of exchange, its delivery. The case is of
little assistance to us, however, because it was
concerned not with the Bills of Exchange Act but
with legislation relating to the placing of stamps
on certain negotiable instruments and in any case,
the court was there not concerned with bills of
exchange generally but rather with promissory
notes where the concept of 'drawing' has quite a
different connotation and with which we are here
not concerned.

Reading s. 25(l)(b) only in the sense of a
cheque for the moment, it would appear to estab-
lish as an "inland cheque" one that is drawn, in
the manual sense of the term, within Canada upon
a person resident therein. In the cheques here

12 (1878), 2 S.C.R. 598.

tions contraires de la pr6sente Partie (III)* qui
restreint le sens et la port6e de la suite du texte: a
... les dispositions de la pr6sente loi concernant la
lettre de change payable sur demande s'appliquent
au chbques. Le paragraphe (1) pr6voit cependant:
((Un chbque est une lettre de change tir6e sur une
banque et payable sur demande, et bien que cette
d6finition se trouve uniquement A la Partie III
intitul6e ((Cheques sur une banquet, il est clair A
mon avis qu'un cheque est une lettre de change
aux fins de la Loi. Pour interpr6ter l'art. 25, il faut
donc interpr6ter le langage employ6 de fagon assez
large pour le rendre applicable, dans la mesure du
possible, A toutes les lettres de change, y compris
les cheques. Les difficult6s terminologiques sont
cependant nombreuses. Par exemple, un cheque
n'est pas, A proprement parler, tir6 sur une banque
au sens qu'une traite est tir6e sur le tir6. Nan-
moins au par. 165(1) et au par. 25(1) on trouve le
mot (tir6e)) et non adresse A), ce qui est en fait le
cas pour un cheque. Ce qui veut dire que le tireur
d'un cheque donne l'ordre A la banque d6sign6e de
payer sur demande (comme en l'espbce) un mon-
tant d6termin6 d'argent en devise sp6cifi6e aux
preneurs d6sign6s sur le cheque.

Dans l'arret Wallace c. John Souther & Co. 12,

cette Cour a sugg6r6 que le mot tirer, se rappor-
tant A des billets A ordre, A des traites ou A des
lettres de change comprend le geste manuel que
constituent la r6daction du document en question
et 6galement, dans le cas d'une lettre de change, sa
livraison. Cet arr8t nous aide peu cependant car il
ne porte pas sur la Loi sur les lettres de change
mais sur une loi relative A l'apposition de timbres
sur certains effets n6gociables et la Cour n'avait
pas A se pencher sur les lettres de change en
g6n6ral mais plut6t sur les billets A ordre dont le
(tirage)) est un concept qui 6voque une connotation
tout A fait diff6rente et non pertinente en l'esp~ce.

Si on lit l'al. 25(1)b) en ayant A l'esprit un
chbque, il semble qu'un xchbque int6rieurs est celui
qui est, au sens du geste manuel, tir6 au Canada
sur une personne qui y r6side. Les cheques 6mis ici
par Canada Life ne s'adressent pas A la Banque

12 (1878), 2 R.C.S. 598.
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issued by Canada Life, the direction is not to the
Imperial Bank of Commerce at large but "TO
THE AGENCY, CANADIAN IMPERIAL
BANK OF COMMERCE, 20 Exchange Place,
New York". The direction includes a reference to
the Head Office Account, no doubt for the purpose
of instructing the Agency as to the account against
which the cheque in question is to be charged. The
cheque is payable on demand to joint payees who,
on the evidence here, have been found concurrent-
ly by the courts below to be business organizations
in the State of New York. Payment is of course to
be in United States currency. A typical cheque
bore on its face the following wording, imprinted
by rubber stamp:

"Paid
Canadian Imperial Bank of Commerce
March 1, 1967
New York Agency."

I conclude on all these considerations that s.
25(1)(b), when read in the context of the Bills of
Exchange Act as a whole, manifests an intention
in Parliament to limit "inland bills" in the case of
cheques to those which are drawn within Canada
(the precise meaning of which we do not, in these
proceedings, need to determine) and which are
directed to a bank in Canada. It is not sufficient,
in my interpretation of the section, to say that the
bank to whom the direction is issued has its head
office in Canada and therefore, whatever else
appears in the cheque, the instrument is drawn on
a person resident in Canada. Clearly all the parties
to the transaction recognize that the cheque was
directed to the New York Agency because the
commerce in question was centered exclusively in
the State of New York, and indeed, Canada Life,
for that very reason, had long ago established
banking facilities in that area. It is an irrelevant
consideration that the business mechanics followed
by the Bank and Canada Life included daily
reporting to the respective head offices in Toronto
of the state of the bank balance for the head office
account in the New York Agency.

As I mentioned earlier, the learned trial judge
concluded that these cheques were inland bills.
Apparently he did so principally because s. 165
defines a cheque as " . . . a bill of exchange drawn

Imp6riale de Commerce mais A KTHE AGENCY,
CANADIAN IMPERIAL BANK OF COM-
MERCE, 20 Exchange Place, New York). Chacun
porte une mention du compte du siege social, sans
doute pour dire A l'agence A quel compte elle doit
d6biter le cheque en question. Le cheque est paya-
ble sur demande aux preneurs conjoints qui, selon
la preuve, ont t6 reconnus par les cours d'instance
inf6rieure comme des entreprises commerciales de
lItat de New York. Le paiement devait donc 6tre
fait en devise ambricaine. Un ch6que type porte la
mention suivante, imprim6e au tampon de
caoutchouc:

[TRADUCTION] aPay6
Banque Canadienne Imp6riale de Commerce
lr mars 1967
Agence de New York.,

Toutes ces considbrations m'ambnent A conclure
que l'al. 25(1)b), lu dans le contexte de la Loi sur
les lettres de change en son entier, montre l'inten-
tion du Parlement de limiter les xlettres de change
intbrieures, dans le cas des cheques, A ceux qui
sont tir6s au Canada (nous n'avons pas besoin en
l'esp~ce de d6terminer le sens pr6cis de ce terme)
et qui sont adress6s A une banque au Canada. Il
n'est pas suffisant de dire, selon moi, que la
banque A qui l'ordre est 6mis a son siege social au
Canada et que, peu importent les autres mentions
figurant sur le cheque, le document est tir6 sur une
personne qui r6side au Canada. Toutes les parties
A l'opbration ont reconnu que le cheque 6tait
adress6 A l'agence de New York parce que l'op6ra-
tion en cause se limitait A l'ttat de New York et
c'est en fait pour cette raison que Canada Life a
d6cid6 il y a longtemps d'6tablir un centre d'opbra-
tions bancaires dans cette r6gion. On ne peut
prendre en consid6ration le fait que la pratique
commerciale suivie par la banque et Canada Life
exigeait un rapport quotidien A leur siege social
respectif de Toronto sur l'6tat du compte du siege
social A l'agence de New York.

Comme je l'ai mentionn6 pr6c6demment, le
savant juge de premiere instance a conclu que ces
cheques 6taient des lettres de change intbrieures.
Sa d6cision repose principalement sur ce que l'art.
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on a bank . . . ", and a bank is in turn defined in
the Act as "an incorporated bank". Thus, since the
New York Agency is not a separate corporation,
the term "bank" must mean the respondent bank
which, by reason of the location of its head office,
is resident in Canada and not in New York. All
this is predicated on the unstated major premise
that a corporation for all purposes has but one
place of residence, although at the outset of the
judgment at trial, it is recognized that "a bank
may have many residences: Irwin v. Bank of
Montreal "; Bank of Toronto v. Pickering 4 ." For
these and other considerations mentioned above, I
have concluded, as did the Court of Appeal, that
at least for the purposes of the Bills of Exchange
Act, a bank may, in some circumstances, be a
person resident in more than one place.

It is also an irrelevant consideration in my view
that the New York Agency was, by the laws of the
State of New York, limited in the operations
which it might undertake. So far as concerns the
Bank and Canada Life, the New York Agency
had, for the purposes of this transaction, unlimited
banking powers under the licence issued by
authorities in the State of New York. It is of no
significance that as regards the residents of the
State of New York, the Agency may have had
other and lesser powers and responsibilities. I
therefore conclude that the cheques in question are
foreign bills.

This takes us back then to s. 161 where in its
opening portion it states:
Subject to this Act, the interpretation of the drawing,
endorsement, acceptance or acceptance, supra, protest
of a bill, drawn in one country and negotiated, accepted
or payable in another is determined by the law of the
place where such contract is made; ... (I omit the con-
cluding part which refers to an inland bill).

In this case the reference to "such contract"
applies to the contract arising from the forged
endorsement. Thus the law of the State of New
York is applicable to the endorsement. Whether

" (1876), 36 U.C.Q.B. 375.
14(1919), 46 O.L.R. 289.

165 d6finit un ch&que comme ( ... une lettre de
change tir6e sur une banque . . .,, et une banque
est d6finie dans la Loi comme une ubanque ( ... )
constitu6e en corporation). Donc, puisque l'agence
de New York n'est pas une compagnie distincte, le
terme (banquep doit viser la banque intimbe qui, en
raison de l'emplacement de son siege social, r6side
au Canada et non A New York. Cette affirmation
repose sur la pr6misse principale sous-entendue
qu'une compagnie n'a A toutes fins qu'un seul lieu
de r6sidence, mame s'il est reconnu au d6but du
jugement de premiere instance que [TRADUCTION]
((une banque peut avoir plusieurs r6sidences: Irwin
v. Bank of Montreal"s; Bank of Toronto v.
Pickering 14.)) Pour ces raisons et d'autres dejA
mentionn6es, j'ai conclu, comme la Cour d'appel,
qu'aux fins de la Loi sur les lettres de change au
moins, une banque peut, dans certains cas, r6sider
A plus d'un endroit.

A mon avis, il n'est pas pertinent en l'esp~ce que
l'agence de New York n'ait pu, aux termes des lois
de lItat de New York, effectuer que certaines
op6rations bancaires. En ce qui concerne la banque
et Canada Life, I'agence de New York jouissait,
aux fins de cette op6ration, de pouvoirs bancaires
illimit6s en vertu du permis d6livr6 par les autori-
t6s de l'Itat de New York. Il est sans importance
qu'A l'6gard des habitants de l'ttat de New York,
I'agence de New York ait pu avoir des responsabi-
lit6s et pouvoirs diff6rents et moins 6tendus. J'en
arrive donc A la conclusion que les ch6ques en
cause sont des lettres de change 6trang~res.

Ceci nous rambne A l'art. 161 dont le d6but se lit
ainsi:
Sous r6serve de la pr6sente loi, l'interpr6tation du tirage,
de l'endossement, de I'acceptation ou de l'acceptation
sous protat d'une lettre de change tir6e dans un pays et
n6gocibe, accept6e ou payable dans un autre, est r6gie
par la loi du lieu oa est fait ce contrat; . .. (J'omets la
dernidre partie qui traite des lettres de change
int6rieures.)

En l'esp~ce, I'expression (ce contrat vise le contrat
qui nait de l'endossement contrefait. Donc, la loi
de l'Etat de New York s'applique A l'endossement.
En dernibre analyse, il importe peu de r6pondre A

13 (1876), 36 U.C.Q.B. 375.
14 (1919), 46 O.L.R. 289.
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the word "endorsement', in s. 161 means simply
the bare language used in the endorsement or
whether it means the legal effect of the endorse-
ment on the rights of the parties and the bill of
exchange as a legal instrument is, in the final
analysis, of little importance. If the word 'interpre-
tation' is given a narrow construction, then we are
left with the application of the general law of
conflicts to determine the appropriate law to be
applied by the forum. If the word 'interpretation'
is given a broad meaning, then s. 161 makes
applicable the law of the State of New York. In
the former case, the law of the forum, will operate
to select as the appropriate law the law of the
place of performance of the contract, which is
New York, or the law of the place of the contract
of endorsement which is also the State of New
York.

The law of the State of New York applicable to
this transaction is that which is embodied in
Article 3, s. 405(1)(c) which is set out above.
Under that provision of the Uniform Commercial
Code, the learned trial judge found as fact that the
endorsement is effective and therefore may be
relied upon by the Bank as a good defence against
the claims herein made by Canada Life.

On this disposition of the claims of Canada Life,
it is unnecessary to proceed into those consider-
ations relating to the claim by the Bank for credit
for such restitution as has allegedly been made by
the wrongdoer, the agent of Canada Life; or of the
claim for interest herein made by Canada Life. I
therefore would dismiss the appeal with costs to
the Bank throughout.

Appeal dismissed with costs.

Solicitors for the appellant: McCarthy &
McCarthy, Toronto.

Solicitors for the respondent: Fitzpatrick,
O'Donnell & Poss, Toronto.

la question de savoir si le mot cendossements de
l'art. 161 ne vise que les termes employbs pour
l'endossement ou s'il vise l'effet juridique de l'en-
dossement sur les droits des parties et la lettre de
change A titre de document 16gal. Si on donne au
mot winterpr6tation, un sens 6troit, nous devons
appliquer la r~gle g6nbrale des conflits de lois pour
d6terminer quelle loi le tribunal doit appliquer. Si
le mot Ainterpr6tation, regoit un sens large, I'art.
161 rend la loi de l'ttat de New York applicable.
Dans le premier cas, la loi du lieu aura pour effet
que la loi appropribe sera soit la loi du lieu d'ex6-
cution du contrat, qui est New York, soit la loi du
lieu du contrat que constitue l'endossement, qui est
6galement l'Etat de New York.

La loi de l'ttat de New York applicable A cette
opbration est contenue A l'art. 3, al. 405(1)c),
pr6cit6. En vertu de cette disposition du Uniform
Commercial Code, le savant juge de premiere
instance a reconnu comme un fait que l'endosse-
ment est valide et peut constituer un moyen de
d6fense valable pour la banque A l'encontre des
r6clamations de Canada Life.

Etant donn6 ma conclusion sur les r6clamations
de Canada Life, il n'est pas n6cessaire d'examiner
les moyens relatifs A la demande de la banque
visant les remboursements qui auraient 6t6 effec-
tubs par l'auteur des faux, I'agent de Canada Life;
il en est de meme pour la demande d'int6rt de
Canada Life. En consequence, je suis d'avis de
rejeter le pourvoi avec d6pens A la banque en
toutes les cours.

Pourvoi rejetg avec dipens.

Procureurs de l'appelante: McCarthy &
McCarthy, Toronto.

Procureurs de l'intim&e: Fitzpatrick, O'Donnell
& Poss, Toronto.
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Davies & Davies Limited Appellant;

and

Bernard Kott Respondent.

1979: February 14; 1979: May 22.

Present: Laskin C.J. and Ritchie, Pigeon, Dickson and
McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Libel - Qualified privilege - Malice - Libel based
on letters - Letters capable of conveying defamatory
meaning - Letters written on occasion of qualified
privilege - Whether trial judge justified in putting the
issue of malice before the jury.

The appeal is from a unanimous judgment of the
Ontario Court of Appeal which allowed an appeal from
a judgment in the amount of $4,000 in a libel action
against Kott. Both the libel action and another action
involving the discharge of a mortgage arose from the
same events between the same parties but the trial was
complicated by the fact that the former was tried with a
jury and the latter by the judge alone.

During the spring of 1962 Kott who had been solicitor
to the appellant company since 1961 entered an oral
agreement that the company would build a house for
Kott and his wife. Kott seemingly was to purchase the
land, pay the actual cost of construction, plus a profit of
$2,500 and to render legal services to the company at a
fair and reasonable charge. Kott procured the land and
a first mortgage from an insurance company and the
house was constructed. The cost however greatly exceed-
ed the estimates and in January 1963 Kott owed the
appellant company approximately $18,000 to complete
payment for the house. A second mortgage in that
amount was executed on January 31, 1963. The princi-
pal amount was due on December 31, 1963, but when
that date arrived Kott was unable to meet the payment
of $17,356.66 which was the amount required as notified
by Davies to Kott. The matter was settled by the
delivery of a cheque for $2,356.66 by Kott to Davies and
by the execution and delivery by the Kotts to Davies of a
new mortgage for $15,000. The earlier mortgage was
not returned to Kott despite his request for it and it was
agreed that the $15,000 mortgage would not be
registered.

Subsequently relations between the parties deteriorat-
ed despite the apparent settlement of their affairs. Kott

Davies & Davies Limited Appelante;

et

Bernard Kott Intimg.

1979: 14 f6vrier; 1979: 22 mai.

Pr6sents: Le juge en chef Laskin et les juges Ritchie,
Pigeon, Dickson et McIntyre.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Diffamation - Immunitg relative - Malice - Dif-
famation base sur des lettres - Les lettres pouvaient
avoir une porte diffamatoire - Lettres icrites dans
des circonstances justifiant l'immunitg relative - Le
juge de premibre instance pouvait-il soumettre la ques-
tion de la malice au jury?

Le pourvoi est interjet6 A l'encontre d'un arrt una-
nime de la Cour d'appel de l'Ontario qui a accueilli
l'appel d'un jugement condamnant Kott A verser $4,000
en dommages-int6rats sur une action en diffamation.
L'action en diffamation et une autre action, relative A la
quittance d'une hypothbque, portent sur les m~mes faits
et impliquent les mames parties mais le procks s'est
compliqu6 du fait que la premibre a 6t6 entendue devant
jury et la dernibre par le juge seul.

Au printemps de 1962, Kott, qui 6tait procureur de la
compagnie appelante depuis 1961, a convenu oralement
que la compagnie construirait une maison pour sa
femme et lui. Kott devait apparemment acheter le ter-
rain, payer le cotit r6el de la construction plus un profit
de $2,500 et rendre A la compagnie des services d'ordre
juridique moyennant un cofit juste et raisonnable. Kott
s'est procur6 le terrain, a obtenu d'une compagnie d'as-
surances une premiere hypothdque et la maison a 6t6
construite. Les prbvisions ont cependant 6t6 largement
d6pass6es et, en janvier 1963, Kott devait environ
$18,000 A la compagnie appelante. Une seconde hypo-
thbque pour ce montant a 6t6 constitu6e le 31 janvier
1963. Le montant principal 6tait payable le 31 d6cembre
1963, mais Kott n'a pas pu faire le paiement de
$17,356.66, montant exig6 par Davies qui en avait
inform6 Kott. En fin de compte, Kott a remis A Davies
un chbque de $2,356.66 et les Kott ont accord6 A Davies
une nouvelle hypothbque de $15,000. Le premier acte
d'hypothique n'a pas 6t6 remis A Kott bien qu'il en ait
fait la demande et il fut convenu que l'hypothbque de
$15,000 ne serait pas enregistr6e.

Par la suite, les relations entre les parties se sont
d6t6rior6es mame si leur diffbrend avait apparemment
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continued to act as Davies' solicitor however, despite
differences on various matters including the building of
the house and payment therefor. Later, after Kott was
requested to sign an acknowledgment in respect of the
balance due on the $15,000 mortgage which he refused
to do, he again requested return of the $18,000 mort-
gage. The response to his request was a letter from other
solicitors advising that they had registered a caution
with respect to the $18,000 charge.

The libel action was brought as a result of letters
written by Kott on March 30, 1965 to Somers (the
Davies' solicitor) and to Mador (the solicitor who had
requested Kott's signature on the acknowledgment)
which emphasised that the $18,000 charge had been
reduced to and replaced by the $15,000 charge, by then
registered, and suggesting that the action to register the
former was in essence a fraud. Subsequent to this date
Kott made substantial payments on the $15,000 mort-
gage which Davies had given Kott good reason to believe
were credited against that mortgage. Kott finally
arranged to pay it off. When Kott realised that Davies
had applied the payments against the $18,000 mortgage
and was advised by Davies that more than $14,000
would be required to clear the $15,000 mortgage he
commenced the mortgage action. On February 18, 1969,
some four years after the publication of the letters
Davies commenced the libel action.

The trial judge found the letters capable of conveying
a defamatory meaning, that they were written on occa-
sion of qualified privilege and that there was some
evidence of malice which he left to the jury. The Court
of Appeal however concluded that there was no evidence
to justify the question of malice being put to the jury.

Held: The appeal should be dismissed.

The relationship between a judge and a jury in deal-
ing with issues of fact is generally well established.
Ordinarily the judge is not concerned with the weight of
evidence. If he concludes that there has been adduced
admissible evidence going in proof of the fact in issue he
must leave it to the jury but it is the jury that has the
function of weighing the evidence and according to it the
effect that it (the jury) considers appropriate.

However where, as in this case, words are spoken or
written on an occasion of qualified privilege the question
of malice should not be put to the jury unless the trial
judge is of the opinion that the evidence adduced raises

6t6 r6gl6. Kott a cependant continub d'agir comme
procureur de Davies malgr6 les divergences d'opinion
sur diverses questions, y compris la construction de la
maison et le paiement de celle-ci. Plus tard, aprbs qu'on
a demand6 A Kott de signer une acceptation pour ce qui
restait A payer sur I'hypothbque de $15,000, ce qu'il a
refus6 de faire, il demanda de nouveau qu'on lui
retourne l'acte d'hypothbque de $18,000. En r6ponse A
sa demande, il requt une lettre d'autres procureurs
l'informant qu'ils avaient enregistr6 un avis relativement
A la dette hypoth6caire de $18,000.

L'action en diffamation a t6 institu6e A la suite de
lettres 6crites par Kott, le 30 mars 1965, A Somers (le
procureur de Davies) et A Mador (le procureur qui avait
demand6 A Kott de signer l'acceptation); ces lettres
pr6cisaient que l'hypothbque de $18,000 avait 6t6
r6duite et remplac6e par l'hypothbque de $15,000, alors
enregistr6e, et donnaient A entendre que le fait d'enre-
gistrer la premidre hypothbque constituait une fraude.
Par la suite, Kott a fait des versements importants sur
I'hypothbque de $15,000 et Davies a donn6 A Kott de
bonnes raisons de croire que les versements 6taient
appliqu6s A cette hypothbque. Kott s'est finalement
arrang6 pour l'acquitter. Lorsque Kott s'est rendu
compte que Davies avait appliqu6 les paiements A l'hy-
pothbque de $18,000 et que ce dernier I'a inform6 qu'il
faudrait plus de $14,000 pour acquitter I'hypothbque de
$15,000, il a institu6 l'action en d6charge d'hypothbque.
Le 18 f6vrier 1969, soit prds de quatre ans apris la
r6ception des lettres, Davies a institu6 l'action en
diffamation.

Le juge de premibre instance a conclu que les lettres
pouvaient avoir une port6e diffamatoire, qu'elles avaient
6t6 6crites dans des circonstances justifiant l'immunit6
relative et qu'il y avait des 616ments de preuve de malice,
ce dont il a laiss6 I'appr6ciation au jury. La Cour
d'appel a cependant conclu qu'aucune preuve ne justi-
fiait de soumettre la question de la malice au jury.

Arret: Le pourvoi doit 6tre rejet6.

La relation entre un juge et un jury dans l'examen des
questions de fait est g6nbralement bien 6tablie. Ordinai-
rement, le juge n'a rien A voir au poids de la preuve. S'il
conclut qu'il y a de la preuve admissible d'un fait en
litige, il doit laisser au jury le soin de l'appr6cier. C'est
le r6le du jury de lui accorder la valeur qui lui (au jury)
semble appropri6e.

Cependant lorsque, comme en l'espice, les propos sont
prononc6s ou 6crits dans des circonstances justifiant
l'immunit6 relative, la question de la malice ne doit pas
8tre soumise au jury A moins que le juge de premibre
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a probability of its existence. This view, well rooted in
authority, rests upon the proposition that the privilege of
which the defendant has the benefit creates a presump-
tion against malice.

Adam v. Ward, [1917] A.C. 309; Holliday v. McKim
Advertising Limited, unreported, Ontario Court of
Appeal; Spill v. Maule (1869), L.R. 4 Ex. 232; Somer-
ville v. Hawkins (1851), 10 C.B. 583; Sun Life Assur-
ance Company of Canada et al. v. Dalrymple, [1965]
S.C.R. 302; Taylor et al. v. Despard et al. [1956] O.R.
963; Turner v. M-G-M Pictures Ltd., [1950] 1 All E.R.
449; Horrocks v. Lowe, [1975] A.C. 135 referred to.

APPEAL from a judgment of the Court of
Appeal for Ontario allowing an appeal from a
judgment of the High Court awarding $4,000
damages against the respondent Kott. Appeal
dismissed.

R. N. Starr, Q.C., for the appellant.

Warren H. 0. Mueller, for the respondent.

The judgment of the Court was delivered by

MCINTYRE J.-This is an appeal from a unani-
mous judgment of the Ontario Court of Appeal
which allowed an appeal from a judgment of the
High Court which awarded damages in the
amount of $4,000 against the respondent Kott.

At trial and in the Court of Appeal this action,
which will be referred to as the libel action, was
heard together with another action which will be
called the mortgage action. The two actions arose
out of the same events between the same parties
but the trial before Pennell J. was complicated by
the fact that the libel action was conducted before
a jury while the mortgage action was before the
judge alone.

In the mortgage action, the respondent Kott
sought certain declarations that he had paid and
discharged two mortgages on real property in
favour of the corporate appellant. The questions
involved in that action are not before the court
upon this appeal but the long and careful judg-
ment of the trial judge in which he granted the two
declarations sought by Kott is most helpful in
gaining an understanding of the facts which sur-

instance ne soit d'avis que la preuve pr6sent6e soul&ve
une probabilit6 de son existence. Ce point de vue, bien
6tabli, repose sur la proposition que l'immunit6 dont
b6n6ficie le d6fendeur cr6e une prbsomption A l'encontre
de la malice.

Jurisprudence: Adam v. Ward, [1917] A.C. 309;
Holliday v. McKim Advertising Limited, inbdit, Cour
d'appel de l'Ontario; Spill v. Maule (1869), L.R. 4 Ex.
232; Somerville v. Hawkins (1851), 10 C.B. 583; Sun
Life Assurance Company of Canada et autres c. Dal-
rymple, [ 1965] R.C.S. 302; Taylor et al. v. Despard et
al., [1956] O.R. 963; Turner v. M-G-M Pictures Ltd.,
[1950] 1 All E.R. 449; Horrocks v. Lowe, [1975] A.C.
135.

POURVOI A 1'encontre d'un arret de la Cour
d'appel de l'Ontario qui a accueilli l'appel d'un
jugement de la Haute Cour qui condamnait I'in-
tim6 Kott A verser $4,000 en dommages-intrts.
Pourvoi rejet6.

R. N. Starr, c.r., pour l'appelante.

Warren H. 0. Mueller, pour l'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE MCINTYRE-Pourvoi est interjet6
d'un arret unanime de la Cour d'appel de l'Ontario
qui a accueilli l'appel d'un jugement de la Haute
Cour qui condamnait l'intim6 Kott A verser un
montant de $4,000 en dommages-int6r8ts.

En premiere instance et en Cour d'appel, la
pr6sente action, ci-aprbs d6sign6e l'action en diffa-
mation, a 6t6 entendue en m8me temps qu'une
autre action appel6e f'action en d6charge d'hypo-
thbque. Les deux actions portent sur les m8mes
faits et impliquent les m~mes parties mais le
procks devant le juge Pennell s'est compliqu6 du
fait que Faction en diffamation a 6t6 entendue
devant jury alors que l'autre a 6t6 entendue par le
juge seul.

Par cette autre action, l'intim6 Kott cherchait A
faire d6clarer qu'il avait pay6 et acquitt6 les deux
hypothbques prises sur un immeuble par la compa-
gnie appelante. Les questions soulev6es par cette
action ne font pas l'objet du pourvoi, mais le
jugement long et r6fl6chi du juge de premibre
instance qui a accord6 les deux d6clarations que
recherchait Kott est des plus utiles pour compren-
dre les faits sous-jacents A ces deux actions et les
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round both actions and the somewhat complicated
transactions between the parties. In his reasons for
judgment, the trial judge found in Kott's favour on
all significant matters of fact. These findings were
abundantly supported in the evidence and in
making factual references in the reasons which
follow I have accepted them.

At all relevant times, the respondent Kott was a
solicitor and the appellant Davies & Davies Lim-
ited was a company engaged in construction. One
George Ross Davies, hereafter referred to as
Davies, was the principal shareholder and manager
of the company's affairs. Kott, in his dealings with
the company, dealt with Davies personally and it is
evident that the parties treated the actions and
statements of Davies as the actions and statements
of the company. During the spring of 1962 Kott,
who had been acting as solicitor for the company
since 1961, entered into an oral agreement with
Davies which provided that the company would
build a house for Kott and his wife. Kott agreed to
purchase the land, pay the actual cost of construc-
tion plus a profit of $2,500, and to render legal
services to the company at a fair and reasonable
charge. Kott procured the land and a first mort-
gage from an insurance company and the house
was constructed by the Davies company.

The cost exceeded the estimates by a substantial
amount and in January of 1963 Kott found himself
owing a sum in the region of $18,000 to Davies to
complete payment for the house. He executed a
mortgage upon the property in that amount second
to the insurance company mortgage on January
31, 1963. The principal amount was due on
December 31, 1963. When that date arrived, Kott
was unable to meet the payment.

To meet his obligation on December 31, 1963,
Kott would have been required to pay Davies
$17,356.66. This was the amount required by
Davies and of which he notified Kott in December
of 1963. The matter was settled by the delivery of
a cheque for $2,356.66 by Kott to Davies and by
the execution and delivery to Davies by Kott and
his wife of a new mortgage for $15,000 covering
the real property. The result of these transactions,
as found by the trial judge in the mortgage action,

op6rations quelque peu compliqu6es intervenues
entre les parties. Dans ses motifs de jugement, le
juge de premibre instance a donn6 gain de cause A
Kott sur toutes les questions de fait importantes.
Ces conclusions sont abondamment 6tay6es par la
preuve et en faisant certaines r6f6rences aux faits
dans les motifs qui suivent, je les ai admises.

A toutes les 6poques pertinentes, I'intim6 Kott
6tait avocat et l'appelante Davies & Davies Lim-
ited 6tait une compagnie de construction. Un
nomm6 George Ross Davies, ci-aprds appel6
Davies, 6tait le principal actionnaire et le directeur
g6n6ral de la compagnie. Dans ses rapports avec la
compagnie, Kott traitait avec Davies personnelle-
ment et il est 6vident que les parties ne faisaient
aucune distinction entre les faits et gestes de
Davies et ceux de la compagnie. Au printemps de
1962, Kott, qui agissait comme procureur de la
compagnie depuis 1961, a convenu oralement avec
Davies que la compagnie construirait une maison
pour sa femme et lui. Kott a consenti A acheter le
terrain, A payer le cofit rbel de la construction plus
un profit de $2,500 et A rendre A la compagnie des
services d'ordre juridique moyennant un cofit juste
et raisonnable. Kott s'est procur6 le terrain et a
obtenu d'une compagnie d'assurances une pre-
mibre hypothdque; la compagnie Davies a construit
la maison.

Les pr6visions ont 6t6 largement d6pass6es et, en
janvier 1963, Kott devait environ $18,000 A
Davies. Le 31 janvier 1963, Kott a constitu6 sur
l'immeuble une seconde hypothdque pour ce mon-
tant. Le montant principal 6tait payable le 31
d6cembre 1963. Kott n'a pas pu respecter cette
6ch6ance.

Pour y arriver, Kott aurait 6t6 oblig6 de verser a
Davies $17,356.66. C'6tait le montant exig6 par
Davies qui en avait inform6 Kott en d6cembre
1963. En fin de compte, Kott a remis A Davies un
cheque de $2,356.66 et Kott et sa femme ont
accord6 A Davies une nouvelle hypothdque de
$15,000 grevant l'immeuble. Comme l'a constat6
le juge de premiere instance dans f'action en
d6charge d'hypothdque, il r6sulte de ces op6rations
que l'hypothbque de $18,000 qui, d'un commun
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was that the $18,000 mortgage which by agree-
ment had not been registered was retired. The
mortgage was not returned to Kott despite his
request for it. It was also agreed that the $15,000
mortgage would not be registered.

Relations between Kott and Davies deteriorated
despite the apparent settlement of their affairs.
Kott continued to perform legal services for Davies
but the correspondence between them indicates
differences on various matters including the ques-
tion of the building of the house and payment
therefor.

In March 1965, Kott received a letter dated
March 16 from a solicitor named Mador in these
terms:
Dear Sir:
Please be advised that I have arranged to purchase on
behalf of my clients the second mortgage held by Davies
& Davies Limited on your home. In order to complete
this transaction I would respectfully request the within
acknowledgment to be signed by you and your wife.

Yours very truly,
'Harold Mador'

There was at that time a balance owing on the
$15,000 mortgage of $14,980 together with inter-
est at 12 per cent per annum. Kott informed
Mador by telephone that he would not sign the
acknowledgment. Mador replied in writing that if
the acknowledgment was not received he would
apply to the court for an order. On March 22,
1965, as found by the trial judge, Kott wrote to
Davies reciting the history of the transactions be-
tween them and demanding the return of the
$18,000 mortgage. Kott then received a letter from
solicitors acting for Davies dated March 26, 1965,
in these terms:
Re: Davies and Davies Limited

Charges to Kott
Please be advised that we have been retained to act in
the above noted matter.
With respect to the $18,000.00 Charge executed by you
and your wife, in favour of Davies and Davies Limited,
we have registered a caution No. A161285 at the Land
Titles Office today, and I hereby notify you of the same.

accord, n'avait pas 6t6 enregistr6e a 6t6 acquittee,
mais l'acte n'a pas 6t6 remis A Kott bien qu'il en
ait fait la demande. II fut 6galement convenu que
l'hypothbque de $15,000 ne serait pas enregistr6e.

Les relations entre Kott et Davies se sont d6t6-
riorbes m~me si leur diff6rend avait apparemment
6t r6gl6. Kott a continu6 A rendre A Davies des
services d'ordre juridique mais la correspondance
6chang6e indique des divergences d'opinion sur
diverses questions, y compris la construction de la
maison et le paiement de celle-ci.

En mars 1965, Kott a requ la lettre suivante,
dat6e du 16 mars, d'un procureur nomm6 Mador:

[TRADUCTION] Cher Monsieur,
Veuillez prendre note que j'ai convenu d'acheter au nom
de mes clients la seconde hypothbque d6tenue par Davies
& Davies Limited sur votre maison. Afin de parfaire
cette op6ration, je demande respectueusement, A votre
6pouse et A vous-mame, de signer I'acceptation
ci-incluse.

Sinc6rement vitre,
((Harold Madorn

A ce moment-lA, il restait A payer sur l'hypoth-
que de $15,000 un montant de $14,980 avec int6-
ret de 12 pour cent par ann6e. Kott a inform6
Mador par t616phone qu'il ne signerait pas l'accep-
tation. Mador lui a r6pondu par 6crit que s'il ne
recevait pas l'acceptation il s'adresserait A la cour
pour obtenir une ordonnance. Le 22 mars 1965,
comme l'a constat6 le juge de premiere instance,
Kott a 6crit A Davies pour lui faire l'historique des
op6rations conclues entre eux et lui demander de
lui retourner l'acte d'hypothbque de 18,000. Kott a
alors requ des procureurs de Davies la lettre sui-
vante, dat6e du 26 mars 1965:
[TRADUCTION] Objet: Davies & Davies Limited

Dettes hypoth6caires de Kott
Veuillez prendre note que nos services ont 6t6 retenus
dans I'affaire mentionn6e ci-dessus.
Relativement A la dette hypoth6caire de $18,000 con-
tract6e par vous et votre 6pouse envers Davies & Davies
Limited, nous avons enregistr6 aujourd'hui un avis por-
tant le no A161285 au bureau d'enregistrement des titres
de biens-fonds et je vous en informe par les pr6sentes.
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Please direct all future correspondence concerning these
mortgages to the attention of this writer, as both Mr.
and Mrs. Davies have given me explicit instructions in
this matter.

The receipt of this letter provoked two letters
written by Kott which form the basis of the libel
action. One letter, written to the solicitor Mador
on March 30, 1965, contained an explanation of
his dealings with Davies and also included these
words:
Immediately upon receipt of this letter, I telephoned Mr.
Somers who informed me that he was aware that this
$18,000.00 Charge was reduced to and replaced by the
presently registered $15,000.00 Charge but that never-
theless his clients asked him to register the $18,000.00
Charge but was apparently unable to do so by virtue of
some alleged defect in the Charge and instead registered
the above Caution.

I have today sent a letter to Mr. Somers advising him
that his client or clients had no legal right to even
attempt to register the Charge or register the Caution
and that in trying to register the Charge an attempt was
made, in my opinion, to commit a fraud on my wife and
myself and further in my opinion a fraud was committed
by the registration of the Caution. You must agree that
I cannot sign the acknowledgment under the above
circumstances. I therefore hope that these matters can
be cleared up very quickly so that I may comply with
your request to sign the acknowledgment subject to any
adjustments.

Yours very truly,

The other letter written on March 30, 1965, to
Davies' solicitors repudiated any suggestion that
Davies had any right to register the $18,000 mort-
gage or the Caution in respect of it and went on to
say:
This is therefore to advise you that unless your client
removes the Caution registered against our property,
within 10 days from the date hereof, legal action will be
instuted to remove the said Caution. It is my opinion
that the attempt by your client to register a defunct
mortgage (having been replaced by a smaller and regis-
tered mortgage) and indeed retaining it after oral and
written demands for its return together with other docu-
ments, was an attempt by your client to commit a fraud
on my wife and myself. And it is also my opinion that
the registration of the Caution was a deliberate and
carefully calculated fraud committed by your client.

Veuillez me faire parvenir toute correspondance ult6-
rieure relative A ces hypothbques car M. et Mme Davies
m'ont donn6 des directives claires A ce sujet.

En r6ponse A cette lettre, Kott a 6crit deux
lettres qui servent de fondement A l'action en
diffamation. L'une, 6crite au procureur Mador le
30 mars 1965, contient une explication de ses
rapports avec Davies et comporte les propos
suivants:
[TRADUCTION] Sur r6ception de cette lettre, j'ai t616-
phon6 imm6diatement A M. Somers qui m'a inform6
qu'il savait que cette hypothbque de $18,000 6tait
r6duite et remplacbe par l'hypothbque de $15,000
actuellement enregistr6e mais que n6anmoins ses clients
lui avaient demand6 d'enregistrer l'hypothbque de
$18,000, mais il ne pouvait apparemment pas le faire
parce que l'acte 6tait d6fectueux et il a plut6t enregistr6
l'avis ci-dessus mentionn6.
J'ai envoy6 aujourd'hui A M. Somers une lettre l'infor-
mant que son ou ses client(s) n'avaient m8me pas le
droit de tenter d'enregistrer I'hypothbque ou l'avis et
qu'en tentant d'enregistrer I'hypothbque ils tentaient, A
mon avis, de commettre une fraude au d6triment de mon
6pouse et de moi-mime et, selon moi, I'enregistrement
de l'avis constitue une fraude. Vous devez admettre que,
dans ces circonstances, je ne peux signer l'acceptation.
J'espbre donc que ces affaires seront tir6es au clair trbs
rapidement afin que je puisse me conformer A votre
demande de signer l'acceptation sous r6serve de correc-
tion du montant.

Sinc6rement v6tre,

L'autre lettre, 6crite le 30 mars 1965 aux procu-
reurs de Davies, rejetait toute id6e que Davies ait
le droit d'enregistrer l'hypothdque de $18,000 ou
l'avis la concernant et ajoutait:

[TRADUCTION] La pr6sente a donc pour but de vous
informer qu'A moins que votre client ne retire l'avis
enregistr6 contre notre propri6t6 dans les dix jours qui
suivent, des prod6dures judiciaires seront institu6es pour
le faire radier. J'estime que la tentative de votre client
d'enregistrer une hypoth6que 6teinte (elle a 6 rempla-
c6e par une hypothbque moins 6lev6e et enregistrbe),
tout comme le fait de la retenir malgr6 des demandes
orales et 6crites de la remettre avec d'autres documents,
constitue une tentative de commettre une fraude au
d6triment de mon 6pouse et de moi-m~me. Je crois
6galement que l'enregistrement de l'avis constituait une
fraude commise d6lib6r6ment et minutieusement calcu-
l6e par votre client.
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Once again I request the return of all documents per-
taining to the house and especially the $18,000.00
Charge and the Transfer.

Yours very truly,

Davies admitted receiving the letter of March
30, 1965, in the month of April 1965. He did not
deny any of the statements made in it.

Relations between the parties continued to
deteriorate but Kott made substantial payments on
the $15,000 mortgage and finally arranged to pay
it off. Davies, however, applied funds paid by Kott
in respect of the $15,000 mortgage against the
$18,000 mortgage and when Kott attempted to
procure a discharge of the $15,000 mortgage he
was informed by Davies that he would be required
to pay a sum in excess of $14,000 to discharge his
obligation on the $15,000 mortgage. It is clear
from the evidence that Davies had given Kott good
reason to believe that the payments he had made
on the $15,000 mortgage were credited against the
liability under that mortgage and, as the trial
judge found in the mortgage action, the appropria-
tion of funds to the $18,000 mortgage was improp-
er. It can be readily understood that Kott was
angered at this development. On February 26,
1968, shortly after receiving Davies' letter advising
of his continuing obligation in respect of the
$15,000 mortgage, Kott commenced the mortgage
action. On February 18, 1969, Davies commenced
the libel action, some four years after the publica-
tion of the letters.

The trial judge found the letters were capable of
conveying a defamatory meaning and that they
were written on occasions of qualified privilege.
He said:

I understand the law to be as stated by Lord Atkinson in
Adam v. Ward, [1917] A.C. 309 at p. 334:

A privileged occasion is ... an occasion when the
person who makes a communication has an interest or
a duty, legal, social or moral, to make it to the person
to whom it is made, and the person to whom it is so
made has a corresponding interest or duty to receive
it. This reciprocity is essential.

Encore une fois,. je demande la remise de tous les
documents aff6rents A la maison et particulibrement
I'hypothbque de $18,000 et le titre.

Sinc6rement v6tre,

Davies a admis avoir requ la lettre du 30 mars
1965 au cours du mois d'avril 1965. Il n'a contest6
aucune des affirmations qu'elle contient.

Les relations entre les parties ont continub A se
d6t6riorer mais Kott a fait des versements impor-
tants sur l'hypothdque de $15,000 pour finalement
l'acquitter. Mais Davies a appliqu6 A l'hypothbque
de $18,000 les paiements de Kott destin6s A
acquitter l'hypothbque de $15,000 et lorsque Kott
a tent6 d'obtenir une quittance de 'hypothdque de
$15,000, Davies l'a inform6 qu'il devait payer une
somme de plus de $14,000 pour acquitter l'hypo-
thbque de $15,000. La preuve montre clairement
que Davies avait donn6 A Kott de bonnes raisons
de croire que les versements faits sur l'hypothbque
de $15,000 avaient 6t6 appliques A cette obligation
et, comme l'a constat6 le juge de premiere instance
dans l'action en d6charge d'hypothbque, l'imputa-
tion des fonds A l'hypothbque de $18,000 6tait
malhonn8te. La coldre de Kott 6tait compr6hensi-
ble. Le 26 f6vrier 1968, peu aprbs avoir requ la
lettre de Davies lui disant qu'il avait encore une
obligation relative A l'hypothbque de $15,000, Kott
a institu6 l'action en d6charge d'hypothbque. Le 18
f6vrier 1969, Davies a institu6 l'action en diffama-
tion, soit prbs de quatre ans aprds la r6ception des
lettres.

Le juge de premiere instance a conclu que les
lettres pouvaient avoir une port6e diffamatoire et
qu'elles avaient 6t6 6crites dans des circonstances
justifiant l'immunit6 relative. II a dit:

[TRADUCTION] Je crois que lord Atkinson, dans l'arrat
Adam v. Ward, [1917] A.C. 309 A la p. 334, a 6noncE
l'6tat du droit:

Les circonstances justifiant l'immunit6 relative sont
... des circonstances oai la personne qui donne des
renseignements a un int6rat A les donner A la personne
A qui elle les fournit ou une obligation 16gale, sociale
ou morale de le faire et la personne qui les regoit a un
int6r8t corr6latif A les recevoir ou une obligation
correlative de le faire. Cette r6ciprocit6 est essentielle.
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He was of the opinion that there was some evi-
dence of malice and he left that question to the
jury. He further said:
I should not try excess of language in too nice scales, but
I think that the language used by the defendant, to-
gether with the extrinsic evidence, was some evidence to
go to the jury. This being my respectful opinion it is not
for me to weigh the evidence. It was for the jury to
decide whether they were satisfied that in publishing the
libels the defendant was in fact giving effect to his
malicious or unwarrantable feelings toward the plaintiff
and was not merely using the occasion for the protection
of the interests of himself and his wife. The jury have
made a finding of express malice.

In the Ontario Court of Appeal, no complaint
was made of the charge to the jury. Estey, C.J.O.,
(as he then was) speaking for the court relied upon
an unreported decision of that court, Holliday v.
McKim Advertising Limited et al., wherein it had
been held that the question of malice should not be
put to the jury unless the trial judge considered
that there was evidence raising a probability of
malice. He then reviewed the evidence and con-
cluded that there was no such evidence justifying
submission of the question to the jury. Accordingly
the appeal was allowed.

The only argument of significance raised before
this Court concerned the test to be applied by a
trial judge in deciding whether the question of
express malice should be left to the jury. The
question confronting the Court may be stated in
this way:
(1) Must a trial judge, where libellous words have been

published on an occasion of qualified privilege,
leave the question of the existence of express malice
to the jury without weighing the evidence adduced
when there is, in his view, some evidence of express
malice? or

(2) Is the trial judge obligated to put the question of
express malice to the jury only where, in his view,
there is sufficient evidence to raise a probability of
the existence of malice?

The relationship between a judge and a jury in
dealing with issues of fact is generally clear and

II 6tait d'avis qu'il y avait des 616ments de preuve
de malice et il a laiss6 le jury r6pondre A cette
question. II ajouta:

[TRADUCTION] Je ne dois pas juger l'exc6s de langage A
partir de normes trop m6ticuleuses, mais je crois que le
langage employ6 par le d6fendeur, joint aux 616ments de
preuve extrins6ques, constitue une certaines preuve qui
doit 8tre soumise au jury. Dans cette optique, je n'ai
donc pas A I'6valuer. Le jury doit d6cider s'il est con-
vaincu que le d6fendeur, en publiant les diffamations,
exprimait des sentiments malicieux et injustifiables
envers le demandeur et ne profitait pas simplement de
l'occasion pour prot6ger ses intbrets et ceux de sa
femme. Le jury a conclu A l'existence de malice
explicite.

Devant la Cour d'appel de l'Ontario, I'expos6 du
juge au jury n'a pas fait l'objet de critique. Le juge
en chef de l'Ontario, le juge Estey (tel 6tait alors
son titre), parlant au nom de la cour, s'est fond6
sur une d6cision non publi6e de ladite cour, Holli-
day v. McKim Advertising Limited et al., oii on a
statu6 que la question de la malice ne devait pas
8tre soumise au jury A moins que le juge de
premidre instance n'estime que la preuve laisse
croire A une probabilit6 de malice. II a alors exa-
min6 la preuve et conclu qu'aucune preuve ne
justiflait de soumettre la question au jury. En
cons6quence, I'appel a 6t6 accueilli.

Le seul argument d'importance soulev6 devant
cette Cour se rapporte au critbre que doit appli-
quer un juge de premiere instance pour d6cider si
la question de la malice explicite doit 6tre laiss6e A
l'appr6ciation du jury. Les questions auxquelles
fait face la Cour peuvent 8tre formul6es ainsi:
(1) Un juge de premibre instance, lorsque des propos

diffamatoires ont 6t6 publi6s dans des circonstances
justifiant l'immunit6 relative, doit-il laisser la ques-
tion de l'existence de malice explicite A l'appr6cia-
tion du jury sans 6valuer lui-mime la preuve pr6-
sent6e lorsqu'il existe, A son avis, une certaine
preuve de malice explicite? ou

(2) Le juge de premiere instance est-il tenu de soumet-
tre la question de malice explicite au jury seulement
lorsqu'A son avis, il existe une preuve suffisante
pour soulever la probabilit6 de l'existence de
malice?

La relation entre un juge et un jury dans l'exa-
men des questions de fait est g6n6ralement claire
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well established. Ordinarily a judge sitting with a
jury is not concerned with the weight of evidence.
If he concludes that there has been adduced ad-
missible evidence going in proof of the fact in
issue, he must leave it to the jury. It is then the
function of the jury upon weighing the evidence to
accord it such effect as it may consider appropri-
ate. This rule while one of general utility must be
modified in a case of this kind. Where words are
spoken on occasion of qualified privilege, the ques-
tion of malice should not be put to the jury unless
the trial judge is of the opinion that the evidence
adduced raises a probability of its existence.

This view is well rooted in authority in England,
Canada and other Commonwealth jurisdictions. It
rests upon the proposition that the privilege of
which the defendant has the benefit creates a
presumption against malice. In this context, the
word "malice" is used to connote malice in fact,
actual malice, or express malice which goes
beyond the malice ordinarily presumed upon the
mere publication of libellous words. More than a
mere possibility of malice must therefore be shown
to override the privilege upon which it has been
said rests the protection of many honest transac-
tions in the daily conduct of human affairs. By
according the privilege, the law recognizes the
need to enable the defendant to protect his legiti-
mate interests. He is, in this respect, in a preferred
position vis-A-vis the plaintiff where the privilege
exists. For this reason the question of the existence
of express malice, which alone would destroy the
privilege, should not be left to the jury unless a
probable case is made for it. The presumption
would be meaningless if the merest scintilla of
evidence would suffice to displace it. From very
early times, in cases such as Spill v. Maule', and
Somerville v. Hawkins2, this proposition has been
stated. In the Somerville case, one which is fre-
quently cited, Wilde C.J. said at p. 590:

We think, therefore, the communication in question
was privileged, i.e., it was made under circumstances
which rebut the presumption of malice, which would
otherwise arise from the nature of the words used. That
presumption being rebutted, it was for the plaintiff to

'(1869), L.R. 4 Ex. 232.
2 (1851), 10 C.B. 583.

et bien 6tablie. Ordinairement, un juge si6geant
avec jury n'a rien A voir au poids de la preuve. S'il
conclut qu'il y a de la preuve admissible d'un fait
en litige, il doit laisser au jury le soin de l'appr6-
cier. C'est alors le r6le du jury de lui accorder la
valeur qui lui semble appropri6e. Bien que d'usage
g6n6ral, cette r6gle doit 8tre modifibe dans un cas
de ce genre. Lorsque les propos sont prononc6s
dans des circonstances justifiant l'immunit6 rela-
tive, la question de la malice ne doit pas 8tre
soumise au jury a moins que le juge de premiere
instance ne soit d'avis que la preuve pr6sent6e
soulbve une probabilit6 de son existence.

Ce point de vue est bien 6tabli en Angleterre, au
Canada et dans d'autres pays du Commonwealth.
Il repose sur la proposition que l'immunit6 dont
b6n6ficie le d6fendeur cr6e une pr6somption A
l'encontre de la malice. Dans ce contexte, le mot
((malice)) vise la malice de fait, la malice r6elle ou
explicite qui va plus loin que la malice ordinaire-
ment pr6sumbe A la suite de la simple communica-
tion de propos diffamatoires. II faut donc d6mon-
trer qu'il existe plus qu'une simple possibilit6 de
malice pour 6carter l'immunit6 sur laquelle repose,
dit-on, la protection de beaucoup d'op6rations hon-
nates qui se font chaque jour. En accordant cette
immunit6, la loi reconnait la n6cessit6 de permet-
tre au d6fendeur de prot6ger ses int6r8ts 16gitimes.
De ce point de vue, il est, lorsque l'immunit6
existe, dans une position plus avantageuse que le
demandeur. Pour ce motif, la question de l'exis-
tence de malice explicite, qui seule peut d6truire
l'immunit6, ne doit pas 8tre laiss6e A l'appr6ciation
du jury sauf si on 6tabli la probabilit6 de son
existence. La pr6somption n'aurait aucun sens si le
plus infime 616ment de preuve pouvait la renverser.
Depuis trbs longtemps, cette proposition a 6t6
6nonc6e dans des arrats comme Spill v. Maule 1, et
Somerville v. Hawkins2 . Dans l'arret Somerville
fr6quemment cit6, le juge en chef Wilde a dit (A la
p. 590):

[TRADUCTION] Nous pensons donc que la communi-
cation en cause jouissait de l'immunit6, c'est-i-dire
qu'elle a 6t6 faite dans des circonstances qui d6truisent
la pr6somption de malice qui autrement naitrait de la
nature des termes employ6s. La pr6somption ayant dis-

I (1869), L.R. 4 Ex. 232.
2 (1851), 10 C.B. 583.
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show affirmatively that the words were spoken mali-
ciously; for, the question, being one the affirmative of
which lies on the plaintiff, must, in the absence of
evidence, be determined in favour of the defendant.

And later on the same page:

It is certainly not necessary, in order to enable a plain-
tiff to have the question of malice submitted to the jury,
that the evidence should be such as necessarily leads to
the conclusion that malice existed, or that it should be
inconsistent with the non-existence of malice; but it is
necessary that the evidence should raise a probability of
malice, and be more consistent with its existence than
with its non-existence.

This principle is succinctly stated in Gatley on
Libel and Slander, 7th ed., p. 342, para. 791, and
more significantly the question was recently dealt
with in this Court in Sun Life Assurance Company
of Canada et al. v. Dalrymple', where Spence J.,
speaking for himself, Cartwright, Martland and
Ritchie JJ., said at pp. 309-3 10:

Firstly, it must be determined what evidence of malice is
sufficient to go to the jury. Whether the defendant was
actuated by malice is, of course, a question of fact for
the jury but whether there is any evidence of malice fit
to be left to the jury is a question of law for the judge to
determine: Gatley, op.cit. p. 272; Adam v. Ward, supra,
per Lord Finlay L.C. at p. 318:

Roach J.A. in Taylor et al. v. Despard et al., [1956]
O.R. 963, at p. 978 said:

The law is well settled that in order to enable a
plaintiff to have the question of malice submitted to
the jury-and I am of course dealing only with occa-
sions of qualified privilege-it is necessary that the
evidence should raise a probability of malice and be
more consistent with its existence than with its non-
existence and that there must be more than a mere
scintilla of evidence.

This would seem to be supported by other authorities.

In Turner v. M-G-M Pictures, Ltd., [1950] 1 All E.R.
449, Lord Oaksey said at p. 470:

Did the appellant prove that it was more probable
than not that the respondents were actuated by
malice?

And Lord Porter said at p. 455:

[1965] S.C.R. 302.

paru, il incombe au demandeur de d6montrer que les
propos ont 6t6 tenus avec malice; la question doit donc,
en l'absence de preuve, &tre tranch6e en faveur du
d6fendeur.

Plus loin, A la m8me page:

[TRADUCTION] II n'est certes pas n6cessaire, pour per-
mettre au demandeur de faire soumettre au jury la
question de la malice, que la preuve ambne n6cessaire-
ment A conclure A l'existence de malice, ou qu'elle soit
inconciliable avec l'inexistence de malice; mais il est
n6cessaire que la preuve soul~ve une probabilit6 de
malice et soit plus compatible avec son existence que son
inexistence.

Ce principe a 6t6 6nonc6 succinctement dans
Gatley on Libel and Slander, 7e 6d, p. 342, par.
791, et la question a 6t6 trait6e r6cemment par
cette Cour dans l'arrt Sun Life Assurance Com-
pany of Canada et autres c. Dalrymple , ofi le
juge Spence, parlant en son nom et au nom des
juges Cartwright, Martland et Ritchie, a dit (aux
pp. 309 et 310):

[TRADUCTION] Premibrement, il faut pr6ciser quelle
preuve de malice est suffisante pour soumettre la ques-
tion au jury. La question de savoir si le d6fendeur 6tait
anim6 par la malice est une question de fait qui relbve
du jury, mais la question de savoir s'il existe une preuve
de malice propre A 8tre laiss6e A l'appr6ciation du jury
est une question de droit que le juge doit trancher:
Gatley, op. cit. p. 272; Adam v. Ward, pr6cit6, motifs de
lord Finlay L.C., A A la p. 318:
Dans l'arr6t Taylor et al. v. Despard et al., [ 1956] O.R.
963, A la p. 978, le juge d'appel Roach a dit:

Il est bien 6tabli en droit que pour permettre au
demandeur de soumettre la question de malice au
jury-je ne parle ici que des circonstances justifiant
l'immunit6 relative-il est n6cessaire que la preuve
soul6ve la probabilit6 de malice et soit plus compatible
avec son existence qu'avec son inexistence et qu'il y
ait plus qu'un simple souppon de preuve.

Ceci semble 8tre 6tay6 par d'autres arrets.
Dans l'arrt Turner v. M-G-M Pictures, Ltd., [1950] 1
All E.R. 449., lord Oaksey a dit (A la p. 470):

L'appelant a-t-il 6tabli qu'il est plus probable que les
intim6s aient 6t6 anim6s par la malice?

Et lord Porter a affirm6, A la p. 455:

I[1965] S.C.R. 302.
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No doubt, the evidence must be more consistent with
malice than with an honest mind, but this does not
mean that all the evidence adduced of malice towards
the plaintiff on the part of the defendant must be set
against such evidence of a favourable attitude towards
him as has been given and the question left to, or
withdrawn from, the jury by ascertaining which way
the scale is tipped when they are weighed in the
balance one against the other. On the contrary, each
piece of evidence must be regarded separately, and,
even if there is a number of instances where a favour-
able attitude is shown, one case tending to establish
malice would be sufficient evidence on which a jury
could find for the plaintiff.

Counsel argued that the trial judge, and later
the Court of Appeal, was under an obligation to
examine all the evidence of malice, both intrinsic,
to be found in the words used, and extrinsic, to be
found in the surrounding circumstances. He
argued on the basis of Lord Porter's words from
the Turner v. M.G.M. case, cited, supra, by
Spence J. in the Sun Life case that each piece of
evidence must be considered separately because
one piece of evidence tending to show malice could
be sufficient. Reference was made to the words of
Spence J. in the Sun Life case at p. 310 where he
said:
Moreover, as Lord Porter pointed out in the judgment
quoted and adopted by Cartwright J. in Jerome v.
Anderson, supra, at p. 299, one piece of evidence tend-
ing to establish malice is sufficient evidence on which a
jury could find for the plaintiff and therefore if more
than a mere scintilla, it should be submitted to the jury
for its finding of fact.

I cannot accept the argument that the Court of
Appeal did not review the evidence in detail. While
I accept as correct Lord Porter's words referred to
above and those of Spence J. last quoted, they do
not mean that one piece of evidence of whatever
weight may be sufficient to overcome the presump-
tion against malice raised by the privilege. One
piece of evidence may be sufficient provided that it
is by itself of sufficient weight to raise a probabili-
ty of the existence of malice.

A review of the evidence in this case led the trial
judge to conclude that there was some evidence of

Il ne fait aucun doute que la preuve doit 6tre davan-
tage compatible avec la malice qu'avec la bonne foi,
mais cela ne veut pas dire que toute la preuve de
malice de la part du d6fendeur pr6sent6e par le
demandeur doit 8tre oppos6e A la preuve d'une atti-
tude favorable A son 6gard telle qu'elle a 6t6 faite et
que la question doit 6tre laiss6e A I'appr6ciation du
jury ou lui Etre retir6e quand le juge a d6termin6,
apr6s comparaison des deux preuves, de quel c6t6
penche la balance. Au contraire, chaque 616ment de
preuve doit 6tre consid6r6 s6par6ment et, m~me si
dans plusieurs cas une attitude favorable est d6mon-
tr6e, un seul cas qui tend A 6tablir la malice suffit
pour permettre au jury de donner gain de cause au
demandeur.

On a pr6tendu A l'audition que le juge de pre-
mibre instance, et plus tard la Cour d'appel,
6taient tenus d'examiner tous les 616ments de
preuve de malice, tant intrinsdques, soit ce que
r6v lent les termes utilis6s, qu'extrins~ques, soit ce
qui provient des circonstances aff6rentes. On se
fonde sur les motifs de lord Porter dans l'arret
Turner v. M.G.M., pr6cit6, cit6s par le juge Spence
dans l'arr8t Sun Life, que chaque 616ment de
preuve doit etre consid6r6 s6par6ment parce qu'un
seul 616ment tendant A d6montrer la malice suffit.
On a cit6 les propos du juge Spence dans l'arrat
Sun Life (p. 310):
[TRADUCTION] En outre, comme l'a soulign6 lord
Porter dans l'arrat adopt6 et cit6 par le juge Cartwright
dans l'arrt Jerome v. Anderson, pr6cit6, A la p. 299, un
seul 616ment de preuve tendant A 6tablir la malice suffit
pour permettre au jury de donner gain de cause au
demandeur et, par cons6quent, s'il y a plus qu'un simple
souppon de preuve, elle doit 8tre soumise au jury pour
qu'il conclue sur ce fait.

Je ne peux admettre l'argument que la Cour
d'appel n'a pas examin6 la preuve en d6tail. Meme
si les propos de lord Porter et du juge Spence cit6s
pr6c6demment me paraissent justes, ils ne signi-
fient pas qu'un seul 616ment de preuve, quelle
qu'en soit la valeur, peut suffire A renverser la
pr6somption que cr6e l'immunit6 A l'encontre de la
malice. Un seul 616ment de preuve peut suffire A la
condition qu'il ait par lui-m~me suffisamment de
poids pour soulever une probabilit6 d'existence de
malice.

Un examen de la preuve en l'esp6ce a amen6 le
juge de premiere instance A conclure qu'il existait
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malice. As I have said, in this he was applying the
wrong test. The question for his determination was
whether there was sufficient evidence to raise a
probability of malice. I agree with the Court of
Appeal in its findings that no such evidence did
exist. It must be remembered that the letters com-
plained of were written by Kott in the asserted
belief that they were true and after he had con-
cluded that Davies was acting in breach of his
contract and threatening the investment that Kott
and his wife had built up in the house. I am unable
to say that there is anything in what he wrote
which could go beyond mere excess of language
and which could amount to such evidence of
malice that it should have been left to the jury.
Words published in these circumstances must not
be weighed too delicately in considering the intent
and motives of the writer. Lord Atkinson in Adam
v. Ward, supra, said at p. 339:

... a person making a communication on a privileged
occasion is not restricted to the use of such language
merely as is reasonably necessary to protect the interest
or discharge the duty which is the foundation of his
privilege; but that, on the contrary, he will be protected,
even though his language should be violent or excessive-
ly strong, if, having regard to all the circumstances of
the case, he might have honestly and on reasonable
grounds believed that what he wrote or said was true
and necessary for the purpose of his vindication, though
in fact it was not so.

Kott pleaded and asserted an honest belief in the
truth of what he wrote in the letters complained of.
He was surely entitled to warn the solicitor Mador
that he and Davies were in conflict and to thus
take an early step toward self-protection. He was
certainly entitled to put his position, later found
supportable by the trial judge in the mortgage
action, to Davies and if fraud was a hard word to
use in each situation it appears that it was not far
off the mark and on the whole of the evidence,
even though a justification was not pleaded, it is
reasonable to accept Kott's assertion of honest
belief. This is a vital point in Kott's favour. See
Horrocks v. Lowe 4, and particularly Lord Diplock,
pp. 149-150:

une certaine preuve de malice. Comme je l'ai dit, il
appliquait ainsi le mauvais critbre. II devait se
demander si la preuve 6tait suffisante pour soule-
ver une probabilit6 de malice. Je suis d'accord avec
la Cour d'appel qui a statu6 qu'il n'y avait aucune
preuve en ce sens. On doit se rappeler que les
lettres qui font l'objet de l'action ont 6t6 6crites
par Kott, persuad6 de leur v6racit6 et convaincu
que Davies avait viol6 son contrat et mis en p6ril
l'investissement que lui-m8me et son 6pouse
avaient fait en achetant la maison. Je ne puis dire
que ce qu'il a 6crit d6passe le simple exc~s de
langage et peut 6quivaloir A une preuve de malice
qui doit 8tre laiss6e A l'appr6ciation du jury. Les
propos 6crits dans ces circonstances ne doivent pas
8tre 6valu6s trop minutieusement en consid6rant
l'intention et le mobile de l'auteur. Dans l'arr8t
Adam v. Ward, pr6cit6, lord Atkinson a dit (p.
339):

[TRADUCTION] ... une personne qui donne des rensei-
gnements dans des circonstances justifiant l'immunit6
relative, n'est pas tenue de n'employer que les termes
raisonnablement n6cessaires pour prot6ger l'intbret ou
pour s'acquitter de l'obligation qui servent de fondement
A son immunit6; mais [que], au contraire, elle sera
prot6g6e, meme si elle s'exprime dans des termes vio-
lents ou excessivement forts, si, compte tenu de toutes
les circonstances de l'affaire, elle peut avoir cru honnate-
ment et pour des motifs raisonnables que les mots qu'elle
a 6crits ou prononc6s 6taient vrais et necessaires A sa
justification, m~me si en r6alit6 tel n'est pas le cas.

Kott a fait valoir et soutenu qu'il croyait honn6-
tement A la v6racit6 de ce qu'il a 6crit dans les
lettres qui sont A l'origine de l'action. II avait
sfirement le droit de pr6venir le procureur Mador
que lui et Davies 6taient en d6saccord et de pren-
dre rapidement des mesures pour se prot6ger. II
pouvait faire connaitre A Davies sa position, plus
tard jug6e soutenable par le juge de premiere
instance dans l'action en d6charge d'hypothdque,
et si le mot fraude est assez dur dans chaque cas, il
appert que Kott n'6tait pas loin de la v6rit6 et,
compte tenu de l'ensemble de la preuve, il est
raisonnable, m8me si Kott n'a pas plaid6 justifica-
tion, d'accepter l'affirmation de sa conviction hon-
nate. C'est un point crucial en sa faveur. Voir
l'arr~t Horrocks v. Lowe4 , et particulibrement lord
Diplock (aux pp. 149 et 150):

4 [1975] A.C. 135.
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The motive with which a person published defamatory
matter can only be inferred from what he did or said or
knew . If it be proved that he did not believe that what
he published was true this is generally conclusive evi-
dence of express malice, for no sense of duty or desire to
protect his own legitimate interests can justify a man in
telling deliberate and injurious falsehoods about
another, save in the exceptional case where a person
may be under a duty to pass on, without endorsing,
defamatory reports made by some other person.

Apart from those exceptional cases, what is required on
the part of the defamer to entitle him to the protection
of the privilege is positive belief in the truth of what he
published or, as it is generally though tautologously
termed, "honest belief".

Lord Diplock continued at p. 151:
Qualified privilege would be illusory, and the public
interest that it is meant to serve defeated, if the protec-
tion which it affords were lost merely because a person,
although acting in compliance with a duty or in protec-
tion of a legitimate interest, disliked the person whom he
defamed or was indignant at what he believed to be that
person's conduct and welcomed the opportunity of
exposing it. It is only where his desire to comply with the
relevant duty or to protect the relevant interest plays no
significant part in his motives for publishing what he
believes to be true that "express malice" can properly be
found.

I can reach no other conclusion on the evidence
than that Kott in writing as he did was actuated by
a desire, indeed a determination, to protect the
interest which he and his wife had acquired in the
house. I agree with the Court of Appeal that on
the proper test there was no sufficient evidence to
go to the jury on the issue of express malice.

For these reasons, I am of the opinion that the
appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Outerbridge, Man-

ning & Mueller, Toronto.

Solicitor for the respondent: M. M. Orkin,
Toronto.

[TRADUCTION] Le motif qui incite une personne A des
mots diffamatoires ne peut s'inf6rer que de ce qu'elle a
fait, de ce qu'elle a dit ou de ce qu'elle savait. S'il est
6tabli qu'elle ne croyait pas A la v6racit6 de ce qu'elle a
d6clar6, cela constitue g6n6ralement une preuve con-
cluante de malice explicite, car aucun sens du devoir ou
d6sir de prot6ger ses propres int6rats 16gitimes ne peut
autoriser une personne A mentir dblib6r6ment ou injuste-
ment au sujet d'une autre, sauf, exceptionnellement,
lorsqu'une personne est tenue de transmettre, sans les
endosser, les propos diffamatoires d'une autre personne.

Cette exception mise A part, le diffamateur doit, pour
b6n6ficier de l'immunit6, croire vraiment A la v6racit6 de
ce qu'il a d6clar6 ou, selon I'expression usuelle quoique
tautologique, avoir une (conviction honnates.

Il a poursuivi en disant (p. 151):
[TRADUCTION] L'immunit6 relative serait illusoire, et
l'intbrat public qu'elle est cens6e prot6ger, contrari6, si
la protection qu'elle offre 6tait 6cart6e simplement parce
qu'une personne, m8me si elle agissait en vue de respec-
ter une obligation ou de prot6ger un intbrat 16gitime,
d6testait la personne diffam6e ou 6tait indign6e de ce
qu'elle croyait 8tre sa conduite et profitait de l'occasion
de la rendre publique. Ce n'est que lorsque son d6sir de
respecter l'obligation pertinente ou de prot6ger l'intbrat
appropri6 ne joue pas un r6le important dans sa d6cision
de d6clarer ce qu'elle croit 8tre vrai, qu'on peut A juste
titre conclure qu'il y a amalice explicitev.

Compte tenu de la preuve, je ne peux que con-
clure que Kott, en 6crivant les lettres en cause,
6tait anim6 par le d6sir, en fait la d6termination,
de prot6ger les droits que sa femme et lui avaient
acquis dans la maison. Je partage l'opinion de la
Cour d'appel que, suivant le critbre appropri6, la
preuve n'6tait pas suffisante pour soumettre au
jury la question de malice explicite.

Pour ces motifs, je suis d'avis de rejeter le
pourvoi avec d6pens.

Pourvoi rijeti avec dipens.

Procureurs de l'appelante: Outerbridge, Man-
ning & Mueller, Toronto.

Procureur de l'intim: M. M. Orkin, Toronto.
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Board of Industrial Relations (Defendant)
Appellant;

and

Avco Financial Services Realty Limited
(Defendant) Respondent;

and

Homeplan Realty Limited (Plaintiff)
Respondent.

1978: November 22; 1979: June 14.

Present: Martland, Ritchie, Dickson, Beetz and
Estey JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Mortgages - Priorities - Unpaid wages - Statu-
tory lien payable in priority over any other claim -
Mortgages made prior to lien - Mortgages not affect-
ed - Lien attaches only to employer's equity in the
property - Payment of Wages Act, 1962 (B.C.), c. 45,
s. SA [added 1970, c. 35, re-en. 1973, c. 68].

By a mortgage dated August 1, 1973, Melvin Joseph
Goodine and his wife, Shirley Goodine, mortgaged their
residence in Prince George, British Columbia, to secure
the sum of $16,300 owing to Homeplan Realty Ltd. Mr.
and Mrs. Goodine executed a second mortgage (dated
February 5, 1974) on the land in favour of Midtown
Securities Ltd. to secure the sum of $9,000. By an
assignment dated February 8, 1974, Midtown assigned
its interests under this mortgage to Avco Financial
Services Realty Ltd. Both mortgages and the assign-
ment were registered in the Land Registry office. There-
after employees of Mr. Goodine earned wages and Mr.
Goodine failed to pay those wages to them. In respect
thereof and pursuant to s. 5(1)(c) of the Payment of
Wages Act, 1962 (B.C.), c. 45, as amended 1973, c. 68,
the Board of Industrial Relations made two certificates
(dated December 6 and 18, 1974) certifying that Mr.
Goodine owed wages to certain employees in amounts
that aggregated $8,804.80. Thereafter, pursuant to an
order obtained in foreclosure proceedings instituted by
Homeplan, the land was sold. The proceeds of sale
amounting to some $28,000 were held in trust pending
the determination of who were entitled to them.

A stated case asked for the opinion of the Court as to
the priority and in what amounts the proceeds of the
sale of the land should be distributed as among Home-

Commission des relations de travail
(Dgfenderesse) Appelante;

et

Avco Financial Services Realty Limited
(Dgfenderesse) Intimbe;

et

Homeplan Realty Limited (Demanderesse)
Intimbe.

1978: 22 novembre; 1979: 14 juin.

Pr6sents: Les juges Martland, Ritchie, Dickson, Beetz et
Estey.

EN APPEL DE LA COUR D'APPEL DE LA

COLOMBIE-BRITANNIQUE

Hypothbques - Ordre de priorit? - Salaires
impayes - Criance priviligie payable par prdfirence b
toute autre crgance - Hypothbques crdies avant le
privilge - Les hypothbques ne sont pas touchges - Le
privilige ne s'applique qu'au droit de l'employeur dans
l'immeuble - Payment of Wages Act, 1962 (C.-B.),
chap. 45, art. SA fajoutg 1970, chap. 35, adopt6 de
nouveau 1973, chap. 681.

Par acte en date du 11, aofit 1973, Melvin Joseph
Goodine et son 6pouse, Shirley Goodine, ont hypoth6qu6
leur r6sidence de Prince George (C.-B.) pour garantir la
somme de $16,300 due A Homeplan Realty Ltd. M. et
Mme Goodine ont cr66 une deuxibme hypothbque (en
date du 5 f6vrier 1974) sur l'immeuble en faveur de
Midtown Securities Ltd. pour garantir la somme de
$9,000. Par cession du 8 f6vrier 1974, Midtown a c6d6
son droit aux termes de l'hypothbque A Avco Financial
Services Realty Ltd. Les deux hypothiques et la cession
ont 6t6 enregistr6es au bureau des titres de propri6t6.
Par la suite, les employ6s de M. Goodine ont gagn6 un
salaire que ce dernier ne leur a pas vers6. Conform6ment
A l'al. 5(1)c) de la Payment of Wages Act, 1962 (C.-B.),
chap. 45, modifi6 par 1973, chap. 68, la Commission des
relations de travail a 6tabli deux certificats (en date du 6
et du 18 d6cembre 1974) attestant que M. Goodine
devait A certains employ6s un salaire s'61evant A
$8,804.80. Par la suite, le terrain a 6t6 vendu apres
qu'Homeplan eut pris une action hypoth6caire. Le pro-
duit de la vente, s'6levant A quelque $28,000, est d6tenu
en fiducie en attendant de connaltre l'ordre de priorit6
des cr6anciers.

Un expos6 de cause demande A la Cour d'6tablir
l'ordre de pr6f6rence et la part du produit de la vente
qu'Homeplan, Avco et la Commission doivent recevoir.
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plan, Avco and the Board. In brief, the question was
whether the Board, under s. 5A of the Act, was entitled
to priority in respect of the certificate over the claims of
Homeplan and Avco under their mortgages.

In respect of the sale of the interest of Melvin Good-
ine in the land, the trial judge held that the proceeds of
sale should be applied first in payment of the amount
owing to the Board, second, in payment of Homeplan's
mortgage claim, third, in payment of Avco's mortgage
claim, and the balance to Melvin Goodine. In respect of
the sale of the interest of Shirley Goodine, he held that
the proceeds of the sale should be applied first in
payment of the Homeplan mortgage claim, second, in
payment of the Avco mortgage claim, and the balance to
Shirley Goodine.

Upon appeal, the Court of Appeal, by a majority
decision, decided that the order of priorities, in respect
of the sale of Mr. Goodine's interest should be first in
favour of the Homeplan mortgage claim, second, in
favour of the Avco mortgage claim, third, in favour of
the Board, and the balance to Mr. Goodine. From that
judgment the Board appealed to this Court.

Held: The appeal should be dismissed.

The property to which a s. 5A lien attaches is not
defined nor identified. In the absence of a specific
statutory provision to that effect, it should not be con-
strued in a manner which could deprive third parties of
their pre-existing property rights.

This view is supported by subs. (2) of s. 5A which was
added to the statute in 1973 and which provides that a
certificate issued under s. 5 shall constitute a lien and
charge under subs. (1) from the date the wages were
earned. From that date, the lien attaches to the employ-
er's property and, as provided in subs. (1), it will take
priority over any other claim, including an assignment
or mortgage. In other words, after the lien attaches, its
priority is unaffected by a disposition of his property
made by the employer. Where a mortgage has been
made prior to the lien attaching, it is not affected. The
lien will only attach to the employer's equity in that
property.

In the present case, the lien was subsequent in time to
both the Homeplan and the Avco mortgages. It could,
therefore, only attach to the employer's equity in the
land.

APPEAL from a judgment of the Court of
Appeal for British Columbia', allowing an appeal
by the respondent Avco Financial Services Realty

'(1977), 81 D.L.R. (3d) 289.

Bref, il faut d6terminer si la Commission, conformbment
A l'art. 5A de la Loi, a pr6f6rence, aux termes du
certificat, sur les cr6ances hypoth6caires d'Homeplan et
d'Avco.

En ce qui concerne la vente des droits de Melvin
Goodine dans l'immeuble, le juge de premibre instance a
jug6 que le produit de la vente devait d'abord servir A
payer le montant dii A la Commission, ensuite, la
cr6ance hypoth6caire d'Homeplan, puis celle d'Avco, et
que le reste devait 6tre vers6 A Melvin Goodine. Relati-
vement A la vente des droits de Shirley Goodine, il a
statu6 que le produit de la vente devait d'abord servir A
payer la crbance hypoth6caire d'Homeplan et ensuite
celle d'Avco et que le reste devait 8tre vers6 A Shirley
Goodine.

En appel, la Cour d'appel a d6cid6 A la majorit6 que
l'ordre de pr6f6rence, en ce qui concerne la vente des
droits de M. Goodine, devait 8tre le suivant: d'abord, la
cr6ance hypoth6caire d'Homeplan, deuxibmement la
cr6ance hypoth6caire d'Avco, troisibmement la Commis-
sion et le reste A M. Goodine. La Commission se pour-
voit de ce jugement devant cette Cour.

Arrit: Le pourvoi doit 8tre rejet6.

Les biens auxquels s'applique le privildge de l'art. 5A
ne sont pas d6finis ou d6sign6s. En l'absence d'une
disposition statutaire en ce sens, I'art. 5A ne doit pas
8tre interpr6t6 de faron A d6pouiller les tiers de leurs
droits ant6rieurs sur ces biens.

Ce point de vue est 6tay6 par le par. (2) de l'art. 5A
qui a 6t6 ajout6 en 1973 et qui pr6voit qu'un certificat
d6livr6 en vertu de l'art. 5 constitue une cr6ance privil6-
gi6e en vertu du par. (1) A compter du jour oii le salaire
a 6t6 gagn6. A compter de ce jour, le privilege s'applique
aux biens de l'employeur et, comme le pr6voit le par.
(1), il pr6vaut sur toute autre cr6ance, y compris une
cession ou une hypothdque. En d'autres termes, lorsque
le privilige s'applique, l'ordre de pr6f6rence n'est pas
modifi6 par une disposition du bien par l'employeur.
L'hypothdque consentie avant la cr6ation du privildge
n'est pas touch6e. Le privildge s'applique uniquement au
droit de l'employeur dans ce bien.

En l'esp~ce, le privilige est postbrieur aux hypoth6-
ques d'Homeplan et d'Avco. Il ne peut donc s'appliquer
qu'au droit de l'employeur dans l'immeuble.

POURVOI & l'encontre d'un arret de la Cour
d'appel de la Colombie-Britannique' qui a ac-
cueilli l'appel interjet6 par l'intim6e Avco Finan-

' (1977), 81 D.L.R. (3d) 289.
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Limited from the judgment of Ruttan J. in a
special case to determine the priority of various
claimants to the proceeds of a sale of land. Appeal
dismissed.

D. M. M. Goldie, Q.C., and P R. Sheen, for the
appellant.

G. Davis, for the respondents.

The judgment of the Court was delivered by

MARTLAND J.-This appeal involves the inter-
pretation of s. 5A of the Payment of Wages Act
which was added to that statute (1962 (B.C.), c.
45) by 1970 (B.C.), c. 35, and amended by 1973
(B.C.), c. 68.

The Act sought to protect employees in every
industry, business, trade and occupation (subject
to specified exceptions) in respect of the payment
of their wages by employers. Sections 5 and 5A
provide as follows:

5. (1) Where the Board, or its duly authorized
representative,

(a) before the expiration of six months following the
latest date on which the employer failed to
comply with the requirements of this Act has
received information that indicates that an
employer has failed to pay to an employee all
wages earned, and

(b) is satisfied that the employee is not proceeding
with any other action for the recovery of the
unpaid wages,

the Board may, at any time,
(c) make a certificate in which shall be set forth the

wages owing, including therein the pay to which
an employee is entitled under the Annual and
General Holidays Act and by an order made
under section 10A of that Act and, in addition,
an amount not in excess of all other unpaid
wages earned by the employee within the last six
months of his employment with that employer;

(d) send a copy of the certificate to the employer by
registered mail, giving him eight days from the
date of the mailing of the certificate within which
to present evidence and make representation.

(2) The Board, after such investigation as it considers
adequate, including the holding of such hearings as it
deems expedient, and consideration of representation (if
any) from the persons concerned, may

cial Services Realty Limited d'un jugement du
juge Ruttan dans un cas sp6cial pour 6tablir l'or-
dre de pr6f6rence de diff6rents cr6anciers au pro-
duit de la vente d'un immeuble. Pourvoi rejet6.

D. M. M. Goldie, c.r., et P. R. Sheen, pour
l'appelante.

G. Davis, pour les intim6es.

Le jugement de la Cour a 6t6 rendu par

LE JUGE MARTLAND-Le pr6sent appel porte
sur l'interpr6tation de l'art. 5A qui a 6t6 ajout6 A
la Payment of Wages Act, 1962 (C.-B.), chap. 45,
par 1970 (C.-B.), chap. 35, et modifi6 par 1973
(C.-B.), chap. 68.

La Loi cherche A assurer le paiement, par l'em-
ployeur, du salaire des employ6s des secteurs
industriel, commercial, professionnel et des affai-
res (sous r6serve de certaines exceptions). Voici le
texte des art. 5 et 5A:

[TRADUCTION] 5. (1) Lorsque la Commission, ou son
repr6sentant autoris6,

a) est saisie, dans les six mois qui suivent la derniare
contravention de 1'employeur aux dispositions de
la pr6sente loi, de renseignements 6tablissant
qu'un employeur n'a pas vers6 A un employ6 tout
le salaire gagn6, et

b) est convaincue que l'employ6 n'a pris aucune
autre action pour recouvrer le salaire non vers6,

elle peut, A tout moment,

c) 6tablir un certificat indiquant le salaire dfi, y
compris la r6mun6ration A laquelle un employ6 a
droit en vertu de l'Annual and General Holidays
Act et d'une ordonnance d61ivr6e aux termes de
l'art. 10A de la Loi, et un montant ne d6passant
pas tout autre salaire impay6 gagn6 par I'em-
ploy6 au cours des derniers six mois de son
emploi auprbs de cet employeur;

d) faire parvenir A I'employeur par courrier recom-
mand6 copie du certificat, lui accordant huit
jours 1 compter de la mise a la poste du certificat
pour pr6senter une preuve et se faire entendre.

(2) La Commission, aprbs avoir fait l'investigation
qui lui semble appropribe, tenu les audiences qu'elle
estime opportunes et avoir entendu (s'il y a lieu) les
personnes int6ress6es, peut
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(a) confirm the wages owing as set forth in the
certificate; or

(b) cancel the certificate and

(i) make another certificate, in which shall be set
forth the wages owing; or
(ii) take no further action.

(3) The Board may at any time cause the certificate
confirmed or made under subsection (2) to be filed with

(a) The Registrar of a County Court if the wages
owing as set forth in the certificate are equal to
or less than the monetary jurisdiction of the
County Courts; or

(b) a District Registrar of the Supreme Court if the
wages owing as set forth in the certificate exceed
the monetary jurisdiction of the County Courts;

and thereupon the certificate shall be enforceable as a
judgment or order of the County Court or of the
Supreme Court, as the case may be, in favour of the
Board for the recovery of a debt in the amount of wages
owing as set forth in the certificate.

(4) An appeal lies to the Court of Appeal from the
Board upon any point of law raised before the Board
under this section, and the rules that apply to an appeal
from a judgment of the Supreme Court apply.

(5) The decision of the Court of Appeal is final.

5A. (1) Notwithstanding any other Act, the amount
of wages set forth in a certificate issued under section 5
constitutes a lien and charge in favour of the Board
payable in priority over any other claim or right, includ-
ing those of the Crown in right of the Province, and,
without limiting the generality of the foregoing, such
priority shall extend over every assignment, including an
assignment of book debts, whether absolute or other-
wise, every mortgage of real or personal property, and
every debenture.

(2) A certificate issued under section 5 shall consti-
tute a lien and charge under subsection (1) from the
date wages were earned, and shall extend to all moneys
due from any source to the employer named in the
certificate, including moneys due or accruing due from
any contract, account receivable, and insurance claim.

(3) Subsections (1) and (2) shall apply to every cer-
tificate issued under section 5, whether issued before or
after this section comes into force.

a) confirmer le salaire dfi indiqu6 au certificat; ou

b) annuler le certificat et

(i) 6tablir un autre certificat indiquant le salaire
dsi; ou
(ii) ne prendre aucune autre mesure.

(3) A tout moment, la Commission peut faire d6poser
le certificat confirm6 ou 6tabli en vertu du paragraphe
(2)

a) au greffe d'une cour de comt6 si le salaire dai
indiqu6 au certificat ne d6passe pas la comp6-
tence des cours de comt6; ou

b) au greffe de district de la Cour supreme si le
salaire dGi indiqu6 au certificat d6passe la comp6-
tence des cours de comt6;

et le certificat devient alors ex6cutoire comme s'il 6tait
un jugement ou une ordonnance de la cour de comt6 ou
de la Cour supr8me, selon le cas, rendu en faveur de la
Commission pour recouvrer une cr6ance correspondant
au salaire dfi indiqu6 au certificat.

(4) Appel peut 8tre interjet6 A la Cour d'appel de
toute d6cision de la Commission portant sur un point de
droit soulev6 devant la Commission en vertu du pr6sent
article et les rigles qui r6gissent I'appel d'un jugement
de la Cour supreme s'appliquent.

(5) La d6cision de la Cour d'appel est d6finitive.

5A. (1) Nonobstant toute autre loi, le montant du
salaire indiqu6 au certificat d6livr6 en vertu de l'article 5
constitue une cr6ance privil6giie payable A la Commis-
sion par pr6f6rence A toute autre dette ou cr6ance, y
compris celles de la Couronne du chef de la province, et,
sans limiter la port6e de ce qui pr6c6de, ce privilege
pr6vaut sur toute cession, y compris une cession de
cr6ance, absolue ou non, toute hypoth6que sur biens
r6els ou personnels et toute obligation.

(2) Un certificat d6livr6 en vertu de 'article 5 consti-
tue une cr6ance privil6gi6e en vertu du paragraphe (1) A
compter du jour oa le salaire a 6t6 gagn6 et s'applique
aussi A toutes les sommes dues de quelque source que ce
soit A l'employeur d6sign6 au certificat, y compris les
sommes dues ou A 6choir d6coulant de contrats, de
comptes A recevoir et d'indemnit6s d'assurance.

(3) Les paragraphes (1) et (2) s'appliquent A tout
certificat dblivr6 en vertu de larticle 5, qu'il ait 6t6
d6livrb avant ou aprbs l'entr6e en vigueur du pr6sent
article.
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The agreed facts in the stated case may be
summarized as follows:

(a) Melvin Joseph Goodine and his wife, Shirley May
Goodine, by a Mortage dated August 1, 1973,
mortgaged their residence in Prince George, Brit-
ish Columbia, to secure the sum of $16,300 owing
to Homeplan Realty Limited ("Homeplan");

(b) By a Mortgage dated February 5, 1974, the Good-
ines mortgaged the said lands and premises in
favour of Midtown Securities Ltd. to secure the
sum of $9,000. By an Assignment dated February
8, 1974, Midtown Securities Ltd. assigned its in-
terests under this mortgage to Avco Financial
Services Realty Limited ("Avco");

(c) On December 6, 1974, the Board of Industrial
Relations ("the Board") certified, pursuant to sec-
tion 5(1)(c) of the Act, that Melvin Goodine was
an employer to whom the Act applied and who
owed his employees wages in the amount of
$701.50, the same being earned after the dates of
registration of the first and second mortgages. The
Certificate issued by the Board was filed in the
Registry of the County Court of Cariboo, British
Columbia, on January 9, 1975;

(d) The Board subsequently further certified that
Melvin Goodine was an employer subject to the
provisions of the Act who owed his employees the
sum of $8,103, the same being earned after the
dates of registration of the first and second mor-
gages. This Certificate was confirmed on Decem-
ber 27, 1974, and was filed in the Prince George
Registry of the Supreme Court of British
Columbia on January 13, 1975;

(e) On January 16, 1975, the District Registrar of the
Supreme Court of British Columbia certified that
the Board had obtained Judgment against the said
Melvin Goodine for the sum of $8,103 and on
January 20, 1975, the Board caused the Certifi-
cate of Judgment to be registered in the Prince
George Land Registry Office;

(f) On February 18, 1975, Homeplan commenced
foreclosure proceedings in the Supreme Court of
British Columbia in respect of the lands and prem-
ises subject to the Mortgage referred to in para-
graph (a) above and on July 25, 1975, Homeplan
obtained an order nisi and in the same proceedings
obtained, on September 19, 1975, an Order for the
judicial sale of the said lands and premises.

Les faits admis dans 1'expos6 de cause peuvent
se r6sumer comme suit:

[TRADUCTION] a) Melvin Joseph Goodine et son
6pouse, Shirley May Goodine, ont hypoth6qu6 par
acte en date du ler aofit 1973, leur r6sidence de
Prince George (C.-B.) pour garantir la somme de
$16,300 due A Homeplan Realty Limited (aHome-
plan*);

b) Par acte en date du 5 f6vrier 1974, les Goodine ont
hypothbqu6 lesdits terrains et immeubles en faveur
de Midtown Securities Ltd. pour garantir la
somme de $9,000. Par cession du 8 f6vrier 1974,
Midtown Securities Ltd. a c6d6 son droit aux
termes de l'hypothbque A Avco Financial Services
Realty Limited (*Avco*);

c) Le 6 d6cembre 1974, la Commission des relations
de travail (ala Commissions) a attest6, conform6-
ment A l'al. 5(1)c) de la Loi, que Melvin Goodine
6tait un employeur A qui la Loi s'appliquait et qui
devait en salaire A ses employ6s la somme de
$701.50, salaire qui a 6t6 gagn6 apr~s les dates
d'enregistrement de la premibre et de la deuxibme
hypoth&ques. Le certificat d6livr6 par la Commis-
sion a 6t6 d6pos6 au greffe de la Cour de comt6 de
Cariboo (C.-B.) le 9 janvier 1975;

d) La Commission a en outre attest6 que Melvin
Goodine 6tait un employeur assujetti aux disposi-
tions de la Loi qui devait A ses employbs la somme
de $8,103, somme qui a t& gagn6e aprbs les dates
d'enregistrement de la premibre et de la deuxiAme
hypothbques. Ce certificat a t confirm6 le 27
d6cembre 1974 et d6pos6 au greffe de la Cour
supreme de la Colombie-Britannique A Prince
George le 13 janvier 1975;

e) Le 16 janvier 1975, le greffier de district de la
Cour supr8me de la Colombie-Britannique a
attest6 que la Commission avait obtenu jugement
contre ledit Melvin Goodine pour la somme de
$8,103 et, le 20 janvier 1975, la Commission a fait
enregistrer le certificat de jugement au bureau des
titres de propri6t6 de Prince George;

f) Le 18 f6vrier 1975, Homeplan a institu6 des proc6-
dures de saisie en Cour supreme de la Colombie-
Britannique relativement aux terrains et immeu-
bles assujettis A l'hypothbque mentionn6e en a) et,
le 25 juillet 1975, Homeplan a obtenu une ordon-
nance conditionnelle et, dans les memes proc6du-
res, elle a obtenu, le 19 septembre 1975, une
ordonnance de vente en justice des terrains et
immeubles.

TRAVAIL C. AVCO et autre Le Juge Martland 703[1979] 2 R.C.S. COMMISSION DES RELATIONS DE
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(g) The lands and premises were accordingly sold for
the sum of $28,100 which is held in trust for
distribution pursuant to a Court Order determin-
ing the order of the priority of the claims of the
Board, Avco, Homeplan, Melvin Goodine and his
wife, Shirley Goodine.

The stated case asked for the opinion of the
Court as to the priority and in what amounts the
proceeds of the sale of the land should be distribut-
ed as among Homeplan, Avco and the Board. In
brief, the question was whether the Board, under s.
5A of the Act, was entitled to priority in respect of
the certificate over the claims of Homeplan and
Avco under their mortgages.

In respect of the sale of the interest of Melvin
Goodine in the land, the trial judge held that the
proceeds of the sale should be applied first in
payment of the amount owing to the Board,
second, in payment of Homeplan's mortgage
claim, third, in payment of Avco's mortgage claim,
and the balance to Melvin Goodine. In respect of
the sale of the interest of Shirley Goodine, he held
that the proceeds of the sale should be applied first
in payment of the Homeplan mortgage claim,
second, in payment of the Avco mortgage claim,
and the balance to Shirley Goodine.

Upon appeal, the Court of Appeal, by a majori-
ty decision, decided that the order of priorities in
respect of the sale of Mr. Goodine's interest should
be first in favour of the Homeplan mortgage
claim, second, in favour of the Avco mortgage
claim, third, in favour of the Board, and the
balance to Mr. Goodine.

Both Courts below have commented on the lack
of clarity in the wording of subs. 5A(1) and I
share this opinion. The lack of clarity is significant
when one considers the broad scope which the
Board seeks to give to the interpretation of this
provision. In essence, the Board's submission is
that the statutory lien created by s. 5A applies to
any property in which the employer has an interest
and that it overrides rights acquired by third par-
ties in such property at any time, even though such
rights were acquired prior to the time when the
lien comes into existence.

g) Les terrains et immeubles ont en cons6quence 6t6
vendus pour la somme de $28,100 qui est d6tenue
en fiducie pour distribution conform6ment A une
ordonnance de la Cour 6tablissant un ordre de
pr6f6rence des r6clamations de la Commission,
d'Avco, d'Homeplan, de Melvin Goodine et de son
6pouse, Shirley Goodine.

L'expos6 de cause demande A la Cour d'6tablir
l'ordre de pr6f6rence et la part du produit de la
vente qu'Homeplan, Avco et la Commission doi-
vent recevoir. Bref, il faut d6terminer si la Com-
mission, conform6ment A l'art. 5A de la Loi, a
prbfbrence, aux termes du certificat, sur les cr6an-
ces hypoth6caires d'Homeplan et d'Avco.

En ce qui concerne la vente des droits de Melvin
Goodine dans l'immeuble, le juge de premiere
instance a jug6 que le produit de la vente devait
d'abord servir A payer le montant dii A la Commis-
sion, ensuite, la cr6ance hypoth6caire d'Homeplan,
puis celle d'Avco, et que le reste devait &re vers6 A
Melvin Goodine. Relativement A la vente des
droits de Shirley Goodine, il a statu6 que le pro-
duit de la vente devait d'abord servir A payer la
cr6ance hypoth6caire d'Homeplan et ensuite celle
d'Avco et que le reste devait 6tre vers6 A Shirley
Goodine.

En appel, la Cour d'appel a d6cid6 A la majorit6
que l'ordre de pr6f6rence, en ce qui concerne la
vente des droits de M. Goodine, devait 8tre le
suivant: d'abord, la cr6ance hypoth6caire d'Home-
plan, deuxibmement la cr6ance hypoth6caire
d'Avco, troisidmement la Commission et le reste A
M. Goodine.

Les deux cours d'instance inf6rieure n'ont pas
manqu6 de souligner l'absence de clart6 du texte
du par. 5A(1) et je partage cette opinion. Pareille
confusion peut 8tre lourde de cons6quences lors-
qu'on considdre que la Commission cherche A
donner une interpr6tation large A cette disposition.
La Commission soutient essentiellement que le
privilkge cr66 par l'art. 5A de la Loi s'applique A
tout bien dans lequel l'employeur a un droit et
qu'il pr6vaut sur tous droits acquis A quelque
moment que ce soit par des tiers sur ce bien, meme
si ces droits ont 6t6 acquis avant la naissance du
privilge.
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The difficulties created by this interpretation
are stated by Robertson J.A., who delivered the
reasons of the majority in the Court of Appeal:

Section 5A(l) starts out by being unclear in an
essential respect: It fails to state what is the object of the
lien and charge. To make sure of it one must by
implication insert words. Should they be "upon the
property of the employer"? Or, "upon all property in
which the employer has an interest"? Or, along the lines
of present s. 49(1) of the Workers' Compensation Act,
should they be upon "the property or proceeds of prop-
erty, real, personal or mixed, used in or in connection
with or produced in or by" the business with respect to
which the employer became indebted for wages? Or
should they be upon something else?

If the first phrase "upon the property of the employ-
er" were inserted by implication, in the case at bar it
might, I think, comprise only Mr. Goodine's equity of
redemption in the land. If the second phrase-and this is
the implication for which the Board contends-were
inserted it would confiscate, in order to pay wages owing
by an employer, not only land in which he might have an
equity, but also, for example, land of which he was only
a lessee for years.

A second essential respect in which s. 5A(l) lacks
clarity is that, assuming that one can identify the prop-
erty to which the lien attaches, it is not clear from the
words "every mortgage of real or personal property, and
every debenture" whether the encumbrance must be one
made by the employer or may be one created by
another. Suppose that X owned land and mortgaged it
to Y and later sold the land, subject to the mortgage, to
A, an employer: is it intended that the claim of A's
employees for wages embodied in the Board's certificate
shall take priority over Y's mortgage?

Another example of the difficulty created by the
Board's broad interpretation of s. 5A is the case of
an employer purchasing a family residence from a
vendor under an agreement for sale, title to the
land remaining in the vendor. If the Board's con-
tention is correct, a lien under s. 5A arising after
the agreement for sale was made would attach to
the land, rather than to the employer's equity in
the land and could deprive the vendor of his title,
even though the purchaser's equity in the land was
minimal.

Les difficult6s soulev6es par cette interpr6tation
sont 6nonc6es par le juge Robertson qui a rendu les
motifs majoritaires en Cour d'appel:

[TRADUCTION] Ds le d6but, le par. 5A(1) est obscur
sur un point essentiel: il ne dit pas sur quoi porte le
privilege. Pour en 8tre certain, il faut proc6der par
induction et ins6rer des mots. Doit-il porter asur les
biens de l'employeurs? Ou asur tous les biens dans
lesquels I'employeur a un droits? Ou, adoptant le texte
de I'actuel par. 49(1) de la Workers' Compensation Act,
doit-il porter sur ales biens ou les produits de biens, r6els,
personnels ou mixtes, utilis6s ou produits par) l'entre-
prise au sujet de laquelle l'employeur est devenu d6bi-
teur de salaire? Ou doit-il porter sur autre chose?

En l'esp~ce, si l'on insbre, par induction, la premidre
expression asur les biens de l'employeurv, elle compren-
drait uniquement, selon moi, le droit de rachat de
l'immeuble de M. Goodine. Si c'est la deuxibme expres-
sion que l'on insbre-et c'est celle que pr6conise la
Commission-elle confisquerait, pour payer le salaire dit
par un employeur, non seulement les immeubles dans
lesquels il a un droit mais 6galement, par exemple, les
immeubles dont il est seulement locataire pour quelques
annees.

Un autre point essentiel du par. 5A(l) manque de
clart6. En pr6sumant qu'il est possible d'identifier les
biens auxquels s'applique le privilege, I'expression otoute
hypothique sur biens r6els ou personnels et toute obliga-
tion)) n'indique pas clairement s'il s'agit d'une charge
cr66e par l'employeur ou par une autre personne. Suppo-
sons que X posshde un immeuble et I'hypothbque en
faveur de Y; plus tard, il vend l'immeuble, sous r6serve
de I'hypothbque, A A, un employeur. A-t-on voulu que la
r6clamation de salaire des employ6s de A vis6e par le
certificat de la Commission l'emporte sur l'hypothbque
de Y?

Un autre cas qui illustre bien les difficult6s que
soul6ve l'interpr6tation large soutenue par la Com-
mission c'est celui d'un employeur qui a acquis par
promesse de vente une r6sidence familiale dont le
vendeur est rest6 propri6taire. Si la pr6tention de
la Commission est juste, le privilege cr66 par l'art.
5A aprbs l'acte d'acquisition grbverait l'immeuble
plut6t que le droit de l'employeur A l'immeuble et
pourrait priver le vendeur de son droit, m8me si le
droit de l'acheteur n'a qu'une valeur minime.
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The lien under s. 5A is not limited in its scope,
as, for example, under the Workers' Compensation
Act, to property used in, or in connection with, or
produced by the industry with respect to which the
employer is assessed. The property to which a s.
5A lien attaches is not defined nor identified. In
the absence of a specific statutory provision to that
effect, in my view it should not be construed in a
manner which could deprive third parties of their
pre-existing property rights.

I agree with the Court of Appeal that this view
is supported by subs. (2) of s. 5A which was added
to the statute in 1973 and which provides that a
certificate issued under s. 5 shall constitute a lien
and charge under subs. (1) from the date the
wages were earned. From that date, the lien
attaches to the employer's property and, as pro-
vided in subs. (1), it will take priority over any
other claim, including an assignment or mortgage.
In other words, after the lien attaches, its priority
is unaffected by a disposition of his property made
by the employer. Where a mortgage has been
made prior to the lien attaching, it is not affected.
The lien will only attach to the employer's equity
in that property.

In the present case, the lien was subsequent in
time to both the Homeplan and the Avco mort-
gages. It could, therefore, only attach to the
employer's equity in the land.

I agree with the disposition made by the Court
of Appeal and would dismiss this appeal with
costs.

Appeal dismissed with costs.

Solicitors for the appellant: Russell & DuMou-
lin, Vancouver.

Solicitors for the respondents: Ray, Wolfe &
Co., Vancouver.

La port6e du privilege cr66 par l'art. 5A n'est
pas limitbe, comme c'est le cas par exemple en
vertu de la Workers' Compensation Act, aux biens
utilis6s ou produits par l'industrie pour laquelle
l'employeur est cotis6. Les biens auxquels s'appli-
que le privilge de l'art. 5A ne sont pas d6finis ou
d6sign6s. En l'absence d'une disposition statutaire
en ce sens, I'art. 5A ne doit pas 8tre interpr6t6 de
fagon A d6pouiller les tiers de leurs droits ant6-
rieurs sur ces biens.

Je conviens avec la Cour d'appel que ce point de
vue est 6tay6 par le par. (2) de l'art. 5A qui a 6t6
ajout6 en 1973 et qui pr6voit qu'un certificat d6li-
vr6 en vertu de l'art. 5 constitue une cr6ance
privil6gibe en vertu du par. (1) A compter du jour
ofi le salaire a 6t6 gagn6. A compter de ce jour, le
privilkge s'applique aux biens de l'employeur et,
comme le pr6voit le par. (1), il pr6vaut sur toute
autre cr6ance, y compris une cession ou une hypo-
thbque. En d'autres termes, lorsque le privilege
s'applique, l'ordre de pr6f6rence n'est pas modifi6
par une disposition du bien par 'employeur. L'hy-
pothbque consentie avant la cr6ation du privilkge
n'est pas touch6e. Le privildge s'applique unique-
ment au droit de l'employeur dans ce bien.

En l'esp6ce, le privilege est post6rieur aux hypo-
thbques d'Homeplan et d'Avco. Il ne peut donc
s'appliquer qu'au droit de l'employeur dans
l'immeuble.

Je souscris A la fagon dont la Cour d'appel a
dispos6 de l'affaire et suis d'avis de rejeter I'appel
avec d6pens.

Pourvoi rejetg avec dipens.

Procureurs de l'appelante: Russell & DuMou-
lin, Vancouver.

Procureurs des intimies: Ray, Wolfe & Co.,
Vancouver.
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George Garnett Jackson Appellant;

and

Her Majesty The Queen Respondent.

1979: October 16.

Present: Martland, Ritchie, Pigeon, Dickson and
Estey JJ.

MOTION FOR REVERSAL OF JUDGMENT

Expropriation - Agreement to sell after notice of
expropriation - Refusal to deliver up property -
Action by Crown claiming premises and mesne profits
successful at trial and on appeal - Application by
Crown for order reversing judgment of Federal Court of
Appeal - Federal Court of Canada lacking jurisdic-
tion to entertain Crown's action - Judgment reversed
- Supreme Court Act, R.S.C. 1970, c. S-19, s. 75.

APPLICATION on behalf of the Crown, the
respondent herein, pursuant to s. 75 of the
Supreme Court Act for an order reversing the
judgment of the Federal Court of Appeal dated
December 1, 1976, on the following grounds: 1.
The Federal Court of Canada lacked jurisdiction
to entertain the respondent's action in which the
respondent claimed possession of certain premises
and mesne profits. 2. By notice given to the appel-
lant herein the respondent consents to reversal of
the judgment appealed against on the ground that
the Federal Court of Canada did not have jurisdic-
tion to entertain the respondent's action. Applica-
tion granted.

Y. A. George Hynna, for the appellant.

W. B. Scarth, for the respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-Pursuant to s. 75 of the
Supreme Court Act on the application of the
respondent, the judgment of the Federal Court of
Appeal is reversed.

The appellant is entitled to his costs throughout.

George Garnett Jackson Appelant;

et

Sa Majestb La Reine Intimbe.

1979: 16 octobre.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson
et Estey.

REQUfTE EN INFIRMATION DE JUGEMENT

Expropriation - Promesse de vente subsiquente a
l'avis d'expropriation - Refus de livrer la proprigtd -
Jugements en premibre instance et en appelfavorables a
Sa Majestg qui rdclamait la possession d'immeubles
avec les fruits depuis I'expropriation - Requite de Sa
Majest6 en vue d'obtenir l'infirmation du jugement de
la Cour d'appel fidgrale - La Cour fidgrale du
Canada n'avait pas competence pour entendre l'action
de Sa Majestg - Arrit infirmg - Loi sur la Cour
suprme, S.R.C. 1970, chap. S-19, art. 75.

REQUETE pr6sent6e au nom de Sa Majest6,
l'intimbe en l'esp6ce, aux termes de l'art. 75 de la
Loi sur la Cour suprdme en vue d'obtenir l'infir-
mation de l'arret de la Cour d'appel f6d6rale dat6
du ler d6cembre 1976 en invoquant les moyens
suivants: 1. La Cour f6d6rale du Canada n'avait
pas comp6tence pour entendre l'action de l'intim6e
qui r6clamait la possession de certains immeubles
avec les fruits depuis l'expropriation. 2. Par avis
donn6 A l'appelant en l'esp6ce, I'intim6e consent A
l'infirmation de l'arret dont appel est interjet6 en
se fondant sur l'absence de comp6tence de la Cour
f6d6rale du Canada. La requ~te est accueillie.

Y. A. George Hynna, pour I'appelant.

W. B. Scarth, pour l'intim6e.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND-En application de l'art.
75 de la Loi sur la Cour suprime sur demande de
l'intimbe, I'arret de la Cour d'appel f6d6rale est
infirm6.

L'appelant a droit A ses d6pens dans toutes les
cours.

Jugement en consiquence.
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Judgment accordingly.
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Raymond Cloutier Appellant;

and

Her Majesty The Queen Respondent.

1978: December 13; 1979: June 28.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL OF
QUEBEC

Criminal law - Jury trial - Challenges for cause
- Peremptory challenges - Irregularities - Relative
nullity - Judge's charge to jury - Criminal Code,
R.S.C. 1970, c. C-34, ss. 21, 562, 563, 568, 569.

Criminal law - Evidence - Importing a narcotic -
Air waybill - Original or copy - Copy without
affidavit - Items tending to establish that accused was
a user of marijuana - Relevance of evidence -
Canada Evidence Act, R.S.C. 1970, c. E-10, s. 30 -
Carriage by Air Act, c. C-14, Schedule 1, arts. 6, 8, 11.

Appellant was charged with importing a narcotic into
Canada, namely 20 pounds of cannabis (marijuana).
The evidence was that the merchandise was concealed in
the false bottom of a dresser arriving from South Ameri-
ca, which appellant asked his mother to store in her
home, and it was there that the police made the seizure.
The accused was acquitted by a jury, but the prosecu-
tion appealed from the verdict, alleging that:

(1) the selection of the jury was tainted by irregulari-
ties capable of vitiating the trial and leading to
the nullity of the verdict: first, the judge denied
the accused the right to peremptorily challenge a
juror whom the triers had found to be impartial,
after previously allowing this right with respect
to another juror in the same situation; the judge
also allowed counsel for the accused to ask a
juror questions after the latter had been sworn;

(2) the trial judge refused to admit in evidence an
"air waybill" relating to the dresser which con-
tained the marijuana and certificates of analysis
to establish that the items seized at the accused's
home, a cigarette butt, a pipe and a green sub-
stance, indicated that the accused was a user of
marijuana;

(3) the judge's charge to the jury was insufficient,
because he failed to explain to the jury the

Raymond Cloutier Appelant;

et

Sa Majest4 La Reine Intime.

1978: 13 d6cembre; 1979: 28 juin.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Droit criminel - Procks par jury - Ricusations
pour cause - Ricusations pbremptoires - Irrigulari-
tis - Nullitg relative - Exposg du juge au jury -
Code criminel, S.R.C. 1970, chap. C-34, art. 21, 562,
563, 568, 569.

Droit criminel - Preuve - Importation d'un stup6-
fiant - Lettre de transport - Original ou copie -
Copie sans affidavit - Objets visant a prouver que
l'accusg fait usage de marihuana - Pertinence de la
preuve - Loi sur la preuve au Canada, S.R.C. 1970,
chap. E- 10, art. 30 - Loi sur le transport agrien, chap.
C-14, Annexe 1, art. 6, 8, 11.

L'appelant a 6t6 inculp6 d'avoir import6 un stup6fiant
au Canada soit 20 livres de cannabis (marihuana). Il est
en preuve que la marchandise 6tait dissimul6e dans le
double fond d'un vaisselier provenant de l'Ambrique du
Sud, que l'appelant avait demand6 A sa mere d'entrepo-
ser chez elle oa les policiers ont effectu6 la perquisition.
L'accus6 est acquitt6 par un jury mais la poursuite
interjette appel du verdict all6guant que:

1) le choix du jury est entach6 d'irr6gularit6s de
nature A vicier le procs et A entrainer la nullit6
du verdict. D'abord, le juge a refus6 A l'accus6 le
droit de r6cuser pbremptoirement un jur6 que les
v6rificateurs avaient d6clar6 impartial, aprbs
avoir ant6rieurement accord6 ce droit A l'6gard
d'un autre jur6 dans la meme situation. Le juge a
aussi permis A l'avocat de l'accus6 de poser des
questions A un jur6 aprbs l'assermentation de ce
dernier;

2) le juge du procks a refus6 d'admettre en preuve la
production d'une alettre de transport a6rien* rela-
tive au vaisselier contenant la marihuana ainsi
que des certificats d'analyse pour 6tablir que les
objets saisis chez l'accus6, m6got de cigarette,
pipe, substance verte, indiquaient que lui-m~me
faisait usage de marihuana;

3) l'expos6 du juge au jury serait insuffisant parce
que le juge aurait omis d'expliquer au jury les
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provisions of the Criminal Code regarding "the
parties" to an offence.

The Court of Appeal did not rule on the consequences
of the first contention, but admitted the merits of the
other two, quashed the verdict of acquittal and ordered a
new trial. Hence the appeal to this Court.

Held (Martland, Pigeon and Beetz JJ. dissenting):
The appeal should be allowed.

Per Laskin C.J. and Ritchie, Spence, Dickson, Estey
and Pratte JJ.: The three questions raised must be
considered separately:

(1) An examination of the case law and legislation
indicates that the rule and practice which existed in
England and in Canada at the time of the first codifica-
tion of the criminal law have not been altered, and that
in the case at bar the trial judge erred when he denied
the accused the right to challenge peremptorily a juror
whom the triers had found to be impartial. While the
accused is entitled to ask for the trial and the verdict to
be annulled for such an illegality, the nullity is relative
and the prosecution may not complain about the fact
that the accused exercised, or failed to exercise, one of
his rights of challenge, as this right is purely personal to
the accused. The judge undoubtedly erred in putting
further questions to a juror after the latter had been
sworn, but there is no indication that this error had any
effect on the verdict of acquittal. The irregularities
which occurred in empanelling the jury are therefore not
a basis for setting aside the verdict of acquittal.

(2) The Court of Appeal held that the trial judge
erred in refusing to admit an "air waybill". This docu-
ment is governed by the Carriage by Air Act, which
states that it consists of three original copies. The copy
sought to be introduced in the case at bar was not one of
these three originals, but a copy which could not be
admitted unless accompanied by the affidavit prescribed
in s. 30(3) of the Canada Evidence Act. The admissibili-
ty of the items tending to establish that the accused was
a user of marijuana is determined by the relevance of
the evidence or the existence of a connection between
the two facts which makes it possible to infer the
existence of one from the existence of the other.

In the case at bar there is no connection between the
fact that the accused is a user of marijuana and the fact
that he knew or ought to have known that the dresser
contained a narcotic at the time it was imported. Mens
rea is an essential aspect of the crime attributed to the
accused, and it must be established beyond all reason-

dispositions du Code criminel concernant ales
partiesp A une infraction.

La Cour d'appel ne se prononce pas sur les cons6quen-
ces de la premiere pr6tention mais reconnait le bien-
fond6 des deux autres, casse le verdict d'acquittement et
ordonne un nouveau proc6s. D'oil le pourvoi A cette
Cour.

Arrt (les juges Martland, Pigeon et Beetz 6tant
dissidents): Le pourvoi doit 6tre accueilli.

Le juge en chef Laskin et les juges Ritchie, Spence,
Dickson, Estey et Pratte: Il convient de r6pondre s6par6-
ment aux trois questions soulev6es:

1) L'examen de la jurisprudence et des textes 16gisla-
tifs ambne A conclure que la rbgle et la pratique qui
existaient en Angleterre et au Canada A l'6poque de la
premiere codification du droit criminel n'ont pas 6t6
modifibes et qu'en l'esp~ce le juge du premier proc6s a
err6 lorsqu'il a refus6 A l'accus6 le droit de r6cuser
pbremptoirement un jur6 que les v6rificateurs avaient
trouv6 impartial. Si l'accus6 peut demander la nullit6 du
procks et du verdict suite A pareille ill6galit6, il s'agit
d'une nullit6 relative et le poursuivant ne peut se plain-
dre de ce que l'accus6 aurait exerc6 ou n'aurait pas
exerc6 un droit de r6cusation qui est un droit purement
personnel i l'accus6. Quant aux questions additionnelles
poses A un jure apres son assermentation, le juge a sans
doute eu tort de les permettre, mais rien n'indique que
cette erreur ait pu avoir quelque influence sur le verdict
d'acquittement. Les irr6gularit6s commises A l'occasion
de la formation du jury ne sont donc pas de nature A
faire annuler le verdict d'acquittement.

2) La Cour d'appel a d6cid6 que le juge du procks
avait eu tort de refuser la production d'une alettre de
transport a6rienx. Ce document est r6gi par la Loi sur le
transport adrien selon laquelle pareille lettre comprend
trois exemplaires originaux. La pibce qu'on voulait pro-
duire en l'espce n'6tait pas un de ces trois originaux
mais une copie qui, pour 8tre admissible, aurait dfi 8tre
accompagn6e de l'affidavit prescrit par le par. 30(3) de
la Loi sur la preuve au Canada. Quant aux pi6ces visant
A 6tablir que l'accus6 faisait usage de marihuana, leur
admissibilit6 est d6termin6e par la pertinence de la
preuve ou l'existence entre deux faits d'un lien qui
permette d'inf6rer l'existence de l'un en raison de l'exis-
tence de l'autre.

En l'esp6ce, il n'y a aucun lien entre le fait que
l'accus6 soit un usager de la marihuana et le fait qu'il
savait ou aurait dG savoir que le vaisselier contenait un
stup6fiant lors de son importation. La mens rea est un
616ment essentiel du crime qu'on lui reproche et elle doit
8tre 6tablie hors de tout doute raisonnable. Le genre de
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able doubt. The type of evidence which merely raises
suspicions against the accused is precisely the type of
evidence which cannot be admitted; nor should this
evidence be admitted because it may disclose the interest
of the accused in the importation. Proof of the motive
for a crime is generally admitted as circumstantial
evidence, but only if it is relevant. In the case at bar, it
cannot be said that the use of marijuana by appellant is
in itself a fact seriously tending to establish motive for
the crime of importation with which he is charged.

(3) Finally, contrary to the opinion of the Court of
Appeal, the judge did not have to explain to the jury the
scope of the provisions of the Criminal Code regarding
the parties to an offence. All the evidence of the pros-
ecution was designed to show that it was appellant who
committed the offence, and the judge had to instruct the
jury on the rules of law raised by the trial as it unfolded.

Per Martland and Pigeon JJ., dissenting: The absence
of notice relied on by the trial judge in refusing to admit
the air waybill was a mere procedural irregularity, since
the document was filed at the preliminary inquiry. So
far as the argument that the letter was only a copy is
concerned, the case at bar is a criminal prosecution and
the waybill in question is "a record made in the usual
and ordinary course of business" of the air carrier,
within the meaning of subs. (1) of s. 30 of the Canada
Evidence Act. The fact that there was no signature on
the document could not in criminal proceedings operate
as a bar to the admission of such evidence. The Court of
Appeal also correctly found to be admissible certificates
of analysis and other items which the prosecution sought
to introduce to prove (1) mens rea (2) the accused's
interest in the importation. The two reasons cited are
valid. In cases of this kind, the guilty intent ordinarily
cannot be established by direct evidence, and it is there-
fore necessary to admit in evidence every bit of circum-
stantial evidence, even if the connection between it and
the guilty intent is not conclusive. Provided that there is
some connection, such evidence must be admitted for
what it is worth. The second reason, namely the
accused's interest or motive as opposed to his intent,
seems to be conclusive of the admissibility in evidence of
anything tending to show that the accused did use
marijuana.

Per Beetz J., dissenting: Of the two errors attributed
to the trial judge by the Court of Appeal, the only one
which he made was in refusing to admit in evidence the
air waybill tending to establish importation. However, as
the record contains other evidence of such importation it
should be returned to the Court of Appeal for the weight
of this other evidence to be assessed.

preuve qui ne peut que faire naltre des souppons contre
l'accus6 est pr6cis6ment le genre de preuve qui ne peut
8tre admis. De m8me cette preuve ne saurait davantage
6tre admise parce qu'elle r6vblerait l'int6r8t de l'accus6 A
l'importation. La preuve du mobile d'un crime est g6n6-
ralement permise A titre de preuve indirecte mais uni-
quement si elle est pertinente. En l'espice, on ne peut
pas dire que l'usage par l'appelant de marihuana est en
lui-mame un fait pouvant 6tablir le mobile du crime
d'importation dont il est accus6.

3) Enfin, contrairement A l'avis de la Cour d'appel, le
juge n'avait pas A expliquer au jury la port6e des disposi-
tions du Code criminel concernant les parties A une
infraction. Toute la preuve de la poursuite visait A
prouver que c'est I'appelant qui avait commis l'infrac-
tion, le juge devait instruire le jury des r~gles de droit
soulev6es par le procks tel qu'il s'6tait dbroul&.

Les juges Martland et Pigeon, dissidents: Le manque
d'avis invoqu6 par le premier juge pour refuser la pro-
duction de la lettre de transport abrien 6tait une simple
informalit6 puisque le document avait 6t6 produit A
l'enquate pr6liminaire. Quant A la pr6tention que la
lettre n'6tait qu'une copie, il s'agit en l'instance d'une
poursuite criminelle et la lettre en question est sune
piece 6tablie dans le cours ordinaire des affaireso du
transporteur abrien, au sens du par.(1) de l'art. 30 de la
Loi sur la preuve au Canada. Le fait qu'il n'y a pas de
signature sur le document ne saurait non plus constituer,
en matibre criminelle, un obstacle A la preuve. La Cour
d'appel a 6galement eu raison de d6clarer admissibles
des certificats d'analyse et autres pi6ces que le poursui-
vant voulait produire pour prouver 1) la mens rea 2)
l'intrt de l'accus6 quant A l'importation. Les deux
raisons invoqu6es sont valables. Dans des affaires de ce
genre, l'intention coupable ne pouvant ordinairement
8tre 6tablie par une preuve directe, il faut donc admettre
tout ce qui peut constituer un 616ment de preuve indi-
recte, m8me si la relation entre celui-ci et l'intention
coupable n'est pas d6monstrative. Ds qu'il existe, une
certaine relation, la preuve de chaque 616ment doit 8tre
admise quel qu'en soit le poids. La seconde raison, soit
l'int6r8t ou le motif de l'accus6, par opposition A l'inten-
tion, semble pbremptoire quant A I'admissibilit6 de la
preuve de tout ce qui tend A d6montrer que l'accus6 fait
usage de marihuana.

Le juge Beetz, dissident: Des deux erreurs reproch6es
par la Cour d'appel au juge du procks, la seule qu'il a
commise c'est de refuser d'admettre en preuve la lettre
de transport abrien tendant A 6tablir l'importation. Mais
le dossier contenant d'autres preuves de cette importa-
tion, il faudrait retourner le dossier A la Cour d'appel
pour qu'elle appr6cie la suffisance des autres preuves.
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[Rose v. The Queen, [1973] C.A. 579 applied; Re
Martin and The Queen (1973), 11 C.C.C. (2d) 224;
Levac v. The Queen (1975), 32 C.C.C. (2d) 357 distin-
guished; R. v. Battista (1912), 21 C.C.C. 1; Horatio
Bottomley (1922), 16 Cr. App. R. 184; Bussibres v.
Regem (1931), 53 Que. K.B. 16; R. v. Stewart, [1932]
S.C.R. 612; Canada Sugar Refining Co. v. Reg., [1898]
A.C. 735; Morin v. The Queen (1890), 18 S.C.R. 407;
R. v. Ward (1972), 22 C.R.N.S. 153; R. v. Churton
(1919), 31 C.C.C. 188; Henry Williams (1925), 19 Cr.
App. R. 67; R. v. Page, [1965] Crim. L.R. 444; R. v.
Edmonds (1821), 4 B. & Ald. 471; R. v. Lalonde
(1898), 7 Que. Q.B. 201; R. v. Elliott (1973), 22
C.R.N.S. 142; Whelan v. The Queen (1868), 28
U.C.Q.B. 108; McLean v. The King, [1933] S.C.R. 688;
R. v. Mah Hung (1912), 17 B.C.R. 56; Boyle and
Merchant (1914), 10 Cr. App. R. 180; Noor Mohamed
v. The King, [1949] A.C. 182; R. v. Barbour, [1938]
S.C.R. 465; R. v. Bond, [1906] 2 K.B. 389; Boardman v.
D.P.P., [1974] 3 All E.R. 887; Thompson v. The King,
[1918] A.C. 221; Beaver v. The Queen, [1957] S.C.R.
531; R. v. Boyer (1968), 4 C.R.N.S. 127; R. v. Blondin
(1970), 2 C.C.C. (2d) 118; Rance and Herron (1975),
62 Cr. App. R. 118; Scarrott (1977), 65 Cr. App. R.
125 referred to.]

APPEAL from a decision of the Court of
Appeal of Quebec, quashing a verdict of acquittal.
Appeal allowed, Martland, Pigeon and Beetz JJ.
dissenting.

The judgment of Laskin C.J. and Ritchie,
Spence, Dickson, Estey and Pratte JJ. was deliv-
ered by

PRATTE J.-Appellant is appealing from a
unanimous decision of the Court of Appeal of the
Province of Quebec (Montgomery, Turgeon and
Mayrand JJ.A.), which quashed the verdict of
acquittal returned in his favour and ordered a new
trial on the charge of unlawfully importing a
narcotic into Canada.

The facts are well summarized by Mayrand J.A.
in his reasons (there were two errors of dates
which I have corrected):
[TRANSLATION] ... In November 1972, Mrs. Claire
Cloutier met her son, the respondent, who asked her if
she could store certain furniture at her home for his
friends, who were then travelling in South America. She
agreed, provided that the furniture was not too large and
was not to be stored for too long. At this time, Mrs.
Cloutier was living in quite a large house at 2495 Galt

[Jurisprudence: Rose c. La Reine [1973] C.A. 579
(arrat appliqu6); distinction faite avec les arr~ts Re
Martin and The Queen (1973), 11 C.C.C. (2d) 224 et
Levac v. La Reine (1975), 32 C.C.C. (2d) 357; R. v.
Battista (1912), 21 C.C.C. 1; Horatio Bottomley
(1922), 16 Cr. App. R. 184; Bussibres c. Regem (1931),
53 B.R. 16; R. c. Stewart, [1932] R.C.S. 612; Canada
Sugar Refining Co. v. Reg. [1898] A.C. 735; Morin c.
La Reine (1890), 18 R.C.S. 407; R. v. Ward (1972), 22
C.R.N.S. 153; R. v. Churton (1919), 31 C.C.C. 188;
Henry Williams (1925), 19 Cr. App. R. 67; R. v. Page,
[1965] Crim. L.R. 444; R. v. Edmonds (1821), 4 B. &
Ald. 471; R. c. Lalonde (1898), 7 B.R. 201; R. v. Elliott
(1973), 22 C.R.N.S. 142; Whelan v. The Queen (1868),
28 U.C.Q.B. 108; McLean c. Le Roi, [1933] R.S.C. 688;
R. v. Mah Hung (1912), 17 B.C.R. 56; Boyle and
Merchant (1914), 10 Cr. App. R. 180; Noor Mohamed
v. The King, [1949] A.C. 182; R. c. Barbour, [1938]
R.C.S. 465; R. v. Bond, [1906] 2 K.B. 389; Boardman v.
D.P.P., [1974] 3 All E.R. 887; Thompson v. The King,
[1918] A.C. 221; Beaver c. La Reine, [1957] R.C.S.
531; R. v. Boyer (1968), 4 C.R.N.S. 127; R. v. Blondin
(1970), 2 C.C.C. (2d) 118; Rance and Herron (1975),
62 Cr. App. R. 118; Scarrott (1977), 65 Cr. App. R.
125.]

POURVOI contre un arrdt de la Cour d'appel
du Qu6bec infirmant un verdict d'acquittement.
Pourvoi accueilli, les juges Martland, Pigeon et
Beetz 6tant dissidents.

Le jugement du juge en chef Laskin et des juges
Ritchie, Spence, Dickson, Estey et Pratte a 6t6
rendu par

LE JUGE PRATTE-L'appelant se pourvoit
contre l'arrat unanime de la Cour d'appel de la
province de Quebec (les juges Montgomery, Tur-
geon et Mayrand) qui casse le verdict d'acquitte-
ment prononc6 en sa faveur et ordonne un nouveau
procks sur l'accusation d'avoir ill6galement
import6 un stup6fiant au Canada.

Les faits sont bien resumes par le juge Mayrand
dans ses motifs (il y avait deux erreurs de date que
je corrige):
... Au cours de novembre 1972, madame Claire Clou-
tier rencontre son fils, l'intim6, qui lui demande si elle
pourrait entreposer chez elle quelques meubles pour de
ses amis alors en voyage en Ambrique du Sud. Elle y
consent A la condition que le ou les meubles ne soient
pas trop gros et que ce ne soit pas pour une longue
p~riode de temps. A cette 6poque, madame Cloutier
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Street West, in Sherbrooke, while her son was living in a
rather cramped apartment on MacManamy Street, also
in Sherbrooke.

On January 10, 1973, Mrs. Cloutier received a tele-
phone call from Air Canada, announcing the arrival of a
package and asking how she would like it delivered. She
asked Air Canada to contact Maislin Transport Ltd.,
whom she instructed to deliver this package to her, and
she told her son, the respondent, about it. In the mean-
time, the RCMP had examined the suspect package at
Dorval airport and found a bag of marijuana, concealed
in a cupboard with a false bottom. The following day
Maislin Transport, which had possession of the package,
told Mrs. Cloutier she had to clear it through customs;
she told her son of this, and he asked her to look after it
herself, and advanced her $50 to cover expenses. The
package was then delivered to Mrs. Cloutier's home, and
the police placed the house under constant surveillance.
On the day in question, January 12, 1973, the accused
went to his mother's home and broke open the crate in
which the furniture was packed. The next day, which
was a Saturday, he called Brub6, a student who rented
a room in Mrs. Cloutier's house, by telephone and asked
him to leave the basement door unlocked overnight and
mention it to no one; the day after, a Sunday, he again
asked him to leave the door unlocked and to close all the
adjacent doors, draw the curtains and say nothing to
anyone. Once again, however, no one came to collect the
furniture. Finally giving up, the police entered Mrs.
Cloutier's house and seized the furniture containing the
marijuana; they also conducted a search in the accused's
lodging and seized a metric scale, a cigarette butt, pipes,
literature on marijuana and a pot containing a green
substance.

Appellant was subsequently charged with having:
[TRANSLATION] ... in Montreal, district of Montreal,
and in Sherbrooke, district of St-Frangois, between
December 20, 1972 and January 12, 1973, imported into
Canada a narcotic, to wit:

20 lbs. of cannabis (marijuana), the whole contrary
to s. 5(1) of the Narcotic Control Act, Revised Sta-
tutes of Canada 1970, c. N-1, committing thereby an
indictable offence as specified in s. 5(2) of the said
Act.

Appellant was tried before a jury, presided over
by a judge of the Court of Queen's Bench for the
district of St-Frangois. The jury returned a verdict
of acquittal. The Court of Appeal quashed this
verdict; it held that the judge had erroneously

occupe une assez grande maison au numbro 2495 de la
rue Galt Ouest, A Sherbrooke, tandis que son fils loge
dans un appartement peu spacieux rue MacManamy,
6galement A Sherbrooke.

Le 10 janvier 1973, madame Cloutier regoit un appel
t616phonique d'Air Canada lui annongant I'arriv6e d'un
colis et demandant comment elle veut en prendre livrai-
son. Elle demande d Air Canada de communiquer avec
Maislin Transport Ltd, qu'elle chargeait de lui apporter
ce colis et elle en prbvient son fils l'intim6. Sur ces
entrefaites, la Gendarmerie Royale avait examin6 le
colis suspect A l'abroport de Dorval et avait d6couvert un
sac de marihuana dissimul6 dans une armoire A double
fond. Le lendemain, Maislin Transport, en possession du
colis, avise madame Cloutier qu'elle doit le faire d6doua-
ner; elle en pr6vient son fils qui la charge de voir
elle-meme au d6douanement et lui avance $50 pour les
frais. Le colis est alors livr6 chez madame Cloutier et les
policiers surveillent constamment sa maison. Ce jour-lA,
le 12 janvier 1973, I'accus6 se rend chez sa mere, il
d6fait la caisse dans laquelle le meuble 6tait emball6; le
lendemain, un samedi, il demande par t6l6phone A
B6rub6, un 6tudiant qui loue une chambre chez madame
Cloutier, de laisser la porte du sous-sol d6barr6e pour la
nuit et de n'en parler A personne; le surlendemain, un
dimanche, il lui demande encore de laisser la porte
d6barr6e et de fermer toutes les portes adjacentes, de
fermer les rideaux et de n'en dire mot A personne. Mais
encore une fois, personne ne vient chercher le meuble.
De guerre lasse, les policiers entrent dans la maison de
madame Cloutier et y saisissent le meuble contenant de
la marihuana; aussi ils font une perquisition dans le
logement de I'accus6 oi ils saisissent une balance m6tri-
que, un m6got de cigarette, des pipes, de la littbrature
sur la marihuana et un pot contenant une substance
verte.

L'appelant est subs6quemment inculp6 d'avoir:
... A Montr6al, district de Montr6al et A Sherbrooke,
district de St-Frangois, entre le 20 d6cembre 1972 et le
12 janvier 1973, import6 au Canada, un stup6fiant,
savoir:

20 livres de cannabis (marihuana) le tout contraire-
ment A l'article 5, paragraphe 1 de la loi sur les
stup6fiants, Chapitre N-1, Statuts Refondus du
Canada 1970, commettant par 1A l'acte criminel pr6vu
A l'article 5, sous-paragraphe 2 de la mime loi.

L'appelant subit son procks devant un jury pr6-
sid6 par un juge de la Cour du Banc de la Reine du
district de St-Frangois. Le jury prononce un ver-
dict d'acquittement. La Cour d'appel casse ce
verdict parce que le juge aurait erron6ment refus6
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denied respondent the right to adduce evidence of
certain facts, and that his charge to the jury was
incomplete; Mayrand J.A. was further of the view
that irregularities had occurred in the selection of
the jury, but he made no finding as to the attend-
ing consequences.

The questions raised by this appeal concern the
correctness of the procedure followed in selecting
the jury, the admissibility of certain items of evi-
dence and the legality of the charge to the jury.

I

First, consideration must be given to whether
the selection of the jury was tainted by irregulari-
ties capable of vitiating the trial and leading to the
nullity of the verdict. This is what was submitted
by respondent; as appellant was acquitted, he
makes no complaint in this regard.

The first alleged illegality is in respect to the
right of an accused to peremptorily challenge a
juror whom the triers have found to be impartial.

In the case at bar, the judge first acknowledged
that the accused had such a right:
[TRANSLATION] BY THE COURT

Mr. Fournier, I will allow you to peremptorily challenge
this witness. Now, after the question is put to the triers
you no longer have a right to do this, it must be done
before the question is put to the triers.

Subsequently, the judge adopted the other point
of view and denied the accused the right to
peremptorily challenge another juror who had
been found impartial:
[TRANSLATION] BY MR. ROCH FOURNIER COUNSEL
FOR THE ACCUSED

(Observations of Mr. Fournier after the prospective
juror Gilles Jean, No. forty-two (42), was found to be
impartial by the triers.)
Your Lordship, before the juror takes the oath ...
BY THE COURT

The question was put and the jurors have decided it.
BY MR. ROCH FOURNIER COUNSEL FOR THE ACCUSED

I would have asked nevertheless, I wanted your Lordship
to make a decision. I would like him to be peremptorily
challenged.

A l'intim6 le droit de mettre certains faits en
preuve et aussi parce que son adresse au jury
aurait 6t6 incompl6te; de plus, le juge Mayrand est
aussi d'avis qu'il y a eu des irr6gularit6s A l'occa-
sion du choix du jury, mais il ne se prononce pas
sur les cons6quences qui en d6coulent.

Les questions que soulkve cet appel ont trait A la
r6gularit6 de la proc6dure suivie lors du choix du
jury, a l'admissibilit6 de certains 616ments de
preuve et A la 16galit6 de l'adresse au jury.

I

Il convient en premier lieu d'examiner si le choix
du jury est entach6 d'irr6gularit6s de nature A
vicier le procks et A entrainer la nullit6 du verdict.
C'est ce que pr6tend l'intimbe; I'appelant, ayant
6t6 acquitt6, ne forme A cet 6gard aucun grief.

La premiere ill6galit6 reproch6e a trait A la
question de savoir si un accus6 a le droit de r6cuser
p6remptoirement un jur6 que les v6rificateurs ont
d6clar6 impartial.

Ici, le juge a d'abord reconnu ce droit A I'accus6:

PAR LA COUR

Monsieur Fournier, je vais vous permettre p6remptoire
ce t6moin. Maintenant, aprbs que la question est mise
aux v6rificateurs vous n'avez plus le droit de faire ga, il
faut le faire avant que la question est mise aux
v6rificateurs.

Subs6quemment, le juge a adopt6 l'autre point
de vue et il a refus6 la demande de r6cusation
pbremptoire faite par l'accus6 A l'6gard d'un autre
jur6 qui avait 6t6 d6clarE impartial:
PAR ME ROCH FOURNIER PROCUREUR DE L'ACCUSt

(Remarques de Maitre Fournier aprbs que le candidat-
jur6 Gilles Jean, num6ro quarante-deux (42), a 6t6
d6clar6 impartial par les v6rificateurs.
Votre Seigneurie, avant que le jur6 prite serment ...
PAR LA COUR

La question a t mise et les jur6s se sont prononc6s.
PAR ME ROCH FOURNIER PROCUREUR DE L'ACCUSt

J'aurais demand6 quand meme, je voulais que votre
Seigneurie prononce la d6cision. Je voulais demander
qu'il soit r6cus6 p6remptoirement.

[ 1979] 2 S.C.R.714 CLOUTIER V. THE QUEEN Pratte J.



[1979] 2 R.C.S. CLOUTIER C. LA REINE Le Juge Pratte 715

BY THE COURT

No, it's too late. I had told you ...
BY MR. ROCH FOURNIER COUNSEL FOR THE ACCUSED

No, I would like your Lordship to decide it.

Respondent argued that either one or the other
of these two decisions of the trial judge was neces-
sarily in error, with the result that the jury was
improperly impanelled and the verdict should be
regarded as null. This submission of respondent is
too general. A trial is not necessarily vitiated by
any erroneous decision of a judge; the conse-
quences that follow from an illegality depend on
the nature of the rule that is violated and the
importance of the right which such rule is designed
to safeguard. Even in the selection of a jury, not all
rules have the same weight (R. v. Battista';
Horatio Bottomley 2; Bussibres v. Regem 3; R. v.
Stewart4): some are purely procedural, others are
designed to protect the personal interests of one or
other of the parties, and others have an even more
fundamental importance in that they seek to
ensure the integrity of the sytem that establishes,
as between the parties, a predetermined state of
balance.

The first question to be examined therefore is as
to which decision of the trial judge was in error;
that which allowed, or that which denied, the
peremptory challenge? Once the error is identified,
its consequences may be determined.

There is no doubt that under English criminal
law, which became ours pursuant to the Quebec
Act of 1774, the accused could challenge peremp-
torily a prospective juror against whom a challenge
for cause had been rejected (Chitty on Criminal
Law, 1826, vol. 1, at p. 545; Taschereau, The
Criminal Law Consolidation and Amendment
Acts of 1869, 32-33 Vict., for the Dominion of
Canada, vol. 2, at p. 204).

It is also generally admitted that this was the
situation when the first Criminal Code came into
effect in 1893 (Taschereau, The Criminal Code,

1(1912), 21 C.C.C. 1.
2 (1922), 16 Cr. App. R. 184.
1(1931), 53 Que. K.B. 16.

[1932] S.C.R. 612.

PAR LA COUR
Non, c'est trop tard. Je vous avais dit ...

PAR ME ROCH FOURNIER PROCUREUR DE L'ACCUSE

Non, je voulais que votre Seigneurie le prononce.

L'intimbe pr6tend que l'une ou l'autre de ces
deux d6cisions du juge du procks est n6cessaire-
ment erron6e avec la cons6quence que le jury a 6t6
irr6gulibrement form6 et que le verdict doit 8tre
consid6r6 comme nul. Cette pr6tention de l'intimbe
est trop g6n6rale. Un procks n'est pas n6cessaire-
ment vici6 par toute d6cision erron6e du juge; les
cons6quences qui d6coulent d'une ill6galit6 d6pen-
dent de la nature de la r6gle viol6e et de l'impor-
tance du droit que celle-ci vise A prot6ger. Mme
lorsqu'il s'agit du choix d'un jury, toutes les rbgles
ne sont pas du m8me ordre (R. v. Battista'; Hora-
tio Bottomley 2; Bussibres c. Regem3 ; R. c. Ste-
wart 4): certaines sont purement proc6durales,
d'autres visent A prot6ger l'intr& personnel de
l'une ou l'autre des parties, d'autres enfin ont une
importance encore plus fondamentale en ce
qu'elles visent A assurer l'int6grit6 du syst6me en
garantissant un 6quilibre pr6dtermin6 entre les
parties en cause.

II faut donc rechercher d'abord quelle est la
d6cision du juge du procks qui est erron6e: est-ce
celle qui a permis ou celle qui a refus6 la r6cusa-
tion p6remptoire? Une fois l'erreur identifi6e, nous
en verrons les cons6quences.

Nul ne conteste qu'en vertu du droit criminel
anglais qui est devenu le n6tre en vertu de I'Acte
de Qubbec de 1774, I'accus6 pouvait exercer son
droit de r6cusation pbremptoire envers un candidat
jur6 dont la r6cusation pour cause avait 6t6 rejet6e
(Chitty on Criminal Law, 1826, vol. 1, A la p. 545;
Taschereau, The Criminal Law Consolidation and
Amendment Acts of 1869, 32-33 Vict., for the
Dominion of Canada, vol. 2, A la p. 204).

Tous admettent 6galement que telle 6tait la
situation lors de l'entr6e en vigueur du premier
Code criminel en 1893 (Taschereau, The Criminal

' (1912), 21 C.C.C. 1.
2 (1922), 16 Cr. App. R. 184.
1(1931), 53 B.R. 16.

4 [1932] R.C.S. 612.
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ed. 1893, under s. 668, at p. 782; Rose v. The
Queen', by Rinfret J.A., at p. 592).

The dispute therefore turns essentially on the
scope of subss. 8 and 10 of s. 668 of this Code, and
the corresponding provisions of the present Code.

Section 668 of the 1892 Code read as follows:

668. Every one indicted for treason or any offence
punishable with death is entitled to challenge twenty
jurors peremptorily.

2. Every one indicted for any offence other than
treason, or an offence punishable with death, for which
he may be sentenced to imprisonment for more than five
years, is entitled to challenge twelve jurors peremptorily.

3. Every one indicted for any other offence is entitled
to challenge four jurors peremptorily.

4. Every prosecutor and every accused person is en-
titled to any number of challenges on any of the follow-
ing grounds; that is to say:

(a.) that any juror's name does not appear in the
panel: Provided that no misnomer or misdescription
shall be a ground of challenge if it appears to the court
that the description given in the panel sufficiently desig-
nates the persons referred to; or

(b.) that any juror is not indifferent between the
Queen and the accused; or

(c.) that any juror has been convicted of any offence
for which he was sentenced to death or to any term of
imprisonment with hard labour or exceeding twelve
months; or

(d.) that any juror is an alien.

5. No other ground of challenge than those above-
mentioned shall be allowed.

6. If any such challenge is made the court may in its
discretion require the party challenging to put his chal-
lenge in writing. The challenge may be in the form LL
in schedule one hereto, or to the like effect. The other
party may deny that the ground of challenge is true.

7. If the ground of challenge is that the juror's names
do not appear in the panel, the issue shall be tried by the
court on the voir dire by the inspection of the panel, and
such other evidence as the court thinks fit to receive.

s [1973] C.A. 579.

Code, 6d. 1893, sous I'art. 668, A la p. 782; Rose c.
La Reine5 , par le juge Rinfret, A la p. 592).

Le diff6tend porte donc essentiellement sur la
port6e des par. 8 et 10 de l'art. 668 de ce Code et
des dispositions correspondantes du Code actuel.

L'article 668 du Code de 1892 se lisait comme
suit:

668. Tout individu mis en accusation pour trahison
ou pour une infraction punissable de mort, a le droit de
r6cuser pbremptoirement vingt jur6s.

2. Tout individu accus6 d'une infraction autre que la
trahison ou une infraction punissable de mort, mais pour
laquelle il peut 6tre condamn6 A un emprisonnement de
plus de cinq ans, a le droit de r6cuser p6remptoirement
douze jur6s.

3. Tout individu accus6 de quelque autre infraction a
le droit de r6cuser pbremptoirement quatre jur6s.

4. Tout poursuivant et tout accus6 ont droit A un
nombre quelconque de r6cusations pour les motifs sui-
vants, savoir:-

(a.) Que le nom du jur6 ne figure pas sur la liste;
pourvu qu'aucune erreur de nom ou de d6signation ne
soit un motif de r6cusation suffisant si la cour est d'avis
que la d6signation port6e sur la liste d6signe suffisam-
ment la personne en question; ou

(b.) Qu'un jur6 n'est pas impartial entre la Reine et
I'accus6; ou

(c.) Qu'un jur6 a 6t6 convaincu d'une infraction pour
laquelle il a 6t6 condamn6 A mort ou A un terme
quelconque d'emprisonnement aux travaux forc6s ou de
plus de douze mois; ou

(d.) Que quelque jur6 est un aubain.

5. Aucun autre motif de r6cusation ne sera permis.

6. Si quelqu'une de ces r6cusations est faite, la cour
pourra exiger que la partie qui fait la r6cusation la
pr6sente par 6crit. La r6cusation pourra 6tre r6dig6e
suivant la formule LL de la premibre annexe du pr6sent
acte, ou au m8me effet. L'autre partie pourra nier
l'exactitude du motif de la r6cusation.

7. Si le motif de la r6cusation est que le nom du jur6
ne figure pas sur la liste, l'objection sera d6cid6e par la
cour sur consultation de la liste et sur telle autre preuve
qu'elle jugera a propos de recevoir.

s [1973] C.A. 579.
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8. If the ground of challenge be other than as last
aforesaid the two jurors last sworn, or if no jurors have
then been sworn then two persons present whom the
court may appoint for that purpose shall be sworn to try
whether the juror objected to stands indifferent between
the Queen and the accused, or has been convicted, or is
an alien, as aforesaid, as the case may be. If the court or
the triers find against the challenge the juror shall be
sworn. If they find for the challenge he shall not be
sworn. If after what the court considers a reasonable
time the triers are unable to agree the court may
discharge them from giving a verdict, and may direct
other persons to be sworn in their place.

9. The Crown shall have power to challenge four
jurors peremptorily, and may direct any number of
jurors not peremptorily challenged by the accused to
stand by until all the jurors have been called who are
available for the purpose of trying that indictment.

10. The accused may be called upon to declare
whether he challenges any jurors peremptorily or other-
wise, before the prosecutor is called upon to declare
whether he requires such juror to stand by, or challenges
him either for cause or peremptorily.

The corresponding provisions of the present
Code are ss. 562, 563, 567, 568 and 569, which
read as follows when the trial began on October
30, 1973:

562. (1) An accused who is charged with an offence
punishable with death is entitled to challenge twenty
jurors peremptorily.

(2) An accused who is charged with an offence other
than an offence punishable with death, for which he
may be sentenced to imprisonment for more than five
years, is entitled to challenge twelve jurors peremptorily.

(3) An accused who is charged with an offence that is
not referred to in subsection (1) or (2) is entitled to
challenge four jurors peremptorily.

563. (1) The prosecutor is entitled to challenge four
jurors peremptorily, and may direct any number of
jurors who are not challenged peremptorily by the
accused to stand by until all the jurors have been called
who are available for the purpose of trying the
indictment.

(2) Notwithstanding subsection (1), the prosecutor
may not direct more than forty-eight jurors to stand by
unless the presiding judge for special cause to be shown,
so orders.

8. Si le motif de la r6cusation est autre que celui en
dernier lieu mentionn6, les deux derniers jur6s assermen-
tbs, ou, s'il n'a pas encore 6t6 asserment6 de jur6s, deux
personnes pr6sentes que la cour nommera A cet effet,
seront assermentbes pour verifier si le jur6 r6cus6 est
r6ellement impartial entre la Reine et I'accus6, ou s'il a
d6jA 6t6 condamn6, ou si c'est un aubain comme susdit,
selon le cas. Si la cour ou les v6rificateurs se d6clarent
contre la r6cusation, le jur6 sera asserment6; mais s'ils
d6clarent la r6cusation fond6e, il ne le sera pas. Si, apris
ce que la cour jugera un temps suffisant, les vbrifica-
teurs ne peuvent s'entendre, la cour pourra les dispenser
de rendre jugement, et pourra ordonner d'assermenter
d'autres personnes en leur lieu et place.

9. La Couronne aura le droit de r6cuser quatre jur6s
p6remptoirement et pourra ordonner a un nombre quel-
conque de jur6s, non p6remptoirement r6cus6s par l'ac-
cus6, de se tenir A l'6cart jusqu'A ce que tous les jur6s
disponibles pour l'instruction de la cause aient 6t6
appel6s.

10. L'accus6 peut 8tre appel6 A d6clarer s'il r6cuse
quelque jur6 p6remptoirement ou non, avant que le
poursuivant ne soit appel6 A d6clarer s'il exige que ce
jur6 se tienne A l'6cart ou s'il le r6cuse pour cause ou
p6remptoirement.

Les dispositions correspondantes du Code actuel
se retrouvent aux art. 562, 563, 567, 568 et 569
qui se lisaient comme suit lors du procks qui a
d6but6 le 30 octobre 1973:

562. (1) Un accus6 inculp6 d'une infraction punissa-
ble de mort a le droit de r6cuser peremptoirement vingt
jures.

(2) Un accus6 inculp6 d'une infraction autre qu'une
infraction punissable de mort, pour laquelle il peut 8tre
condamn6 a un emprisonnement de plus de cinq ans, a
droit de r6cuser p6remptoirement douze jurbs.

(3) Un accus6 inculp6 d'une infraction non mention-
n6e au paragraphe (1) ou (2) a le droit de r6cuser
p6remptoirement quatre jurbs.

563. (1) Le poursuivant a le droit de r6cuser p6remp-
toirement quatre jur6s et peut ordonner A un nombre
quelconque de jur6s, non premptoirement r6cus6s par
l'accus6, de se tenir A l'6cart jusqu'A ce que tous les jur6s
disponibles pour l'instruction de l'acte d'accusation aient
6t6 appel6s.

(2) Nonobstant le paragraphe (1), le poursuivant ne
peut ordonner la mise A l'6cart de plus de quarante-huit
jur6s, A moms que, pour un motif sp6cial A d6montrer, le
juge qui pr6side ne l'ordonne.
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(3) The accused may be called upon to declare
whether he challenges a juror peremptorily or for cause
before the prosecutor is called upon to declare whether
he requires the juror to stand by, or challenges him
peremptorily or for cause.

567. (1) A prosecutor or an accused is entitled to any
number of challenges on the ground that

(a) the name of a juror does not appear on the panel,
but no misnomer or misdescription is a ground of
challenge where it appears to the court that the
description given on the panel sufficiently designates
the person referred to,
(b) a juror is not indifferent between the Queen and
the accused,
(c) a juror has been convicted of an offence for which
he was sentenced to death or to a term of imprison-
ment exceeding twelve months,
(d) a juror is an alien, or
(e) a juror is physically unable to perform properly
the duties of a juror.
(2) No challenge for cause shall be allowed on a

ground not mentioned in subsection (1).

568. (1) Where a challenge is made on a ground
mentioned in section 567, the court may, in its discre-
tion, require the party that challenges to put the chal-
lenge in writing.

(2) A challenge may be in Form 37.

(3) A challenge may be denied by the other party to
the proceedings on the ground that it is not true.

569. (1) Where the ground of a challenge is that the
name of a juror does not appear on the panel, the issue
shall be tried by the judge on the voir dire by the
inspection of the panel, and such other evidence that the
judge thinks fit to receive.

(2) Where the ground of a challenge is one not
mentioned in subsection (1), the two jurors who were
last sworn, or if no jurors have then been sworn, two
persons present whom the court may appoint for the
purpose, shall be sworn to determine whether the ground
of challenge is true.

(3) Where the finding, pursuant to subsection (1) or
(2) is that the ground of challenge is not true, the juror
shall be sworn, but if the finding is that the ground of
challenge is true, the juror shall not be sworn.

(4) Where, after what the court considers to be a
reasonable time, the two persons who are sworn to
determine whether the ground of challenge is true are

(3) L'accus6 peut 8tre appel6 A d6clarer s'il r6cuse un
jur6 p6remptoirement ou pour cause, avant que le pour-
suivant soit appel6 A d6clarer s'il exige que le jur6 se
tienne A l'6cart, ou s'il le r6cuse p6remptoirement ou
pour cause.

567. (1) Un poursuivant ou un accus6 a droit a n'im-
porte quel nombre de r6cusations pour le motif

a) que le nom d'un jur6 ne figure pas sur la liste, mais
aucune erreur de nom ou de d6signation ne doit 8tre
un motif de r6cusation lorsque la cour est d'avis que la
description port6e sur la liste d6signe suffisamment la
personne en question,
b) qu'un jur6 n'est pas impartial entre la Reine et
l'accus6,
c) qu'un jur6 a 6t6 d6clar6 coupable d'une infraction
pour laquelle il a 6t6 condamn6 A mort ou A un
emprisonnement de plus de douze mois,
d) qu'un jur6 est un 6tranger, ou
e) qu'un jur6 est physiquement incapable de remplir
d'une maniare convenable les fonctions de jur6.
(2) Nulle r6cusation motiv6e n'est admise pour une

raison non mentionn6e au paragraphe (1).

568. (1) Lorsqu'une r6cusation est faite pour un
motif mentionn6 A l'article 567, la cour peut, A sa
discr6tion, exiger que la partie qui fait la r6cusation la
pr6sente par 6crit.

(2) Une r6cusation peut 6tre r~dig6e selon la formule
37.

(3) Une r6cusation peut 8tre repouss6e par l'autre
partie dans les proc6dures pour le motif qu'elle n'est pas
fond6e.

569. (1) Lorsque le motif d'une r6cusation est que le
nom d'un jur6 ne figure pas sur la liste, la question est
d6cid6e par le juge sur voir dire par consultation de la
liste et d'aprbs telle autre preuve qu'il juge A propos de
recevoir.

(2) Lorsque le motif d'une r6cusation en est un que
ne mentionne pas le paragraphe (1), les deux derniers
jur6s assermentbs ou, si aucun jur6 n'a encore 6t6 asser-
ment6, deux personnes pr6sentes que la cour peut
nommer A cette fin, sont assermentbes pour v6rifier si le
motif de r6cusation est fond6.

(3) Lorsque la conclusion obtenue selon le paragra-
phe (1) ou (2) est que le motif de r6cusation n'est pas
fond6, le jur6 est asserment6, mais si la conclusion est
que le motif de r6cusation est fond6, le jur6 n'est pas
asserment6.

(4) Si, aprbs ce que la cour estime un d6lai raisonna-
ble, les deux personnes asserment6es pour d6cider si le
motif de r6cusation est fond6 ne peuvent pas s'entendre,
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unable to agree, the court may discharge them from
giving a verdict and may direct two other persons to be
sworn to determine whether the ground of challenge is
true.

The proponents of the theory that the accused
may not peremptorily challenge a juror found to
be impartial rely, firstly, on the following provision
in subs. 8 of s. 668:
If the court or the triers find against the challenge the
juror shall be sworn.

Subsection 3 of s. 569 of the present Code is to
the same effect:
Where the finding, pursuant to subsection (1) or (2) is
that the ground of challenge is not true, the juror shall
be sworn, . . .

In either case, the English text is the same:"
the juror shall be sworn". In short, it is argued
that the text "le jur6 sera asserment6", "le jur6 est
asserment6" creates an absolute obligation, and
that such obligation to swear the juror denies the
right to a peremptory challenge.

I do not find this reasoning to be well grounded;
it does not take into account the context of the
provision to be interpreted; it disregards the true
nature of the right to peremptory challenges; and
it leads to the denial of the right to make such
challenges in the very circumstances where it is
most important that this right be available.

A legislative provision should not be interpreted
in isolation; its true meaning cannot be determined
without giving consideration to the object of the
statute in which it is contained and to the related
provisions taken as a whole. Otherwise, there is a
danger of arriving at an absurd conclusion.

In Canada Sugar Refining Co. v. Reg.6, Lord
Davey expressed, at p. 741, the fundamental rule
that one provision is to be interpreted in conjunc-
tion with others: "Every clause of a statute should
be construed with reference to the context and the
other clauses of the Act, so as, so far as possible, to
make a consistent enactment of the whole statute
or series of statutes relating to the subject matter."

6 [18981 A.C. 735.

la cour peut les dispenser de rendre un verdict et peut
ordonner que deux autres personnes soient assermenthes
pour v6rifier si le motif de la r6cusation est fond6.

Les partisans de la thborie suivant laquelle l'ac-
cus6 ne pourrait r6cuser p6remptoirement un jur6
qui a 6t6 d6clar6 impartial invoquent d'abord cette
disposition du par. 8 de l'art. 668:

Si la cour ou les v6rificateurs se d6clarent contre la
r6cusation, le jur6 sera asserment6.

Le paragraphe 3 de l'art. 569 du Code actuel est
au m8me effet:
Lorsque la conclusion obtenue selon le paragraphe (1)
ou (2) est que le motif de r6cusation n'est pas fond6, le
jur6 est asserment6, . . .

Dans l'un et l'autre cas, le texte anglais est le
m8me: << ... the juror shall be sworn. En bref, on
soutient que le texte <de jur6 sera asserment&, (de
jur6 est asserment6s, impose une obligation abso-
lue de sorte que l'obligation d'assermenter le jur6
exclut le droit A la r6cusation pbremptoire.

Ce raisonnement ne m'apparait pas fond6; il fait
abstraction du contexte o6 se trouve la disposition
qu'il s'agit d'interpr6ter; il ne tient pas compte de
la nature v6ritable du droit A des r6cusations
pbremptoires; il a comme cons6quence de nier le
droit de l'exercer dans les conditions mimes o4 il
importe le plus que celui-ci soit disponible.

Une disposition 16gislative ne s'interpr6te pas
isol6ment; pour en d6terminer son v6ritable sens, il
faut n6cessairement tenir compte de l'objet m~me
de la loi o6 elle se trouve et de l'ensemble des
dispositions qui s'y rattachent. Autrement, l'on
risque d'arriver A un r6sultat absurde.

Dans Canada Sugar Refining Co. v. Reg. 6, lord
Davey rappelle, A la p. 741, la r6gle fondamentale
suivant laquelle une disposition s'interpr6te en
regard des autres: [TRADUCTION] ((Chaque dispo-
sition d'une loi s'interpr6te en tenant compte du
contexte et des autres dispositions de sorte que,
dans la mesure du possible, le texte l6gislatif soit
compatible avec l'ensemble de la loi ou de la sbrie
de lois sur le sujet.>

6 (1898] A.C. 735.
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The phrases "le jur6 sera asserment6", "le jur6
est asserment6" therefore do not necessarily have
an absolute meaning; in attempting to determine
the extent of the obligation which they impose,
reference must be had to the nature and purpose of
the right which is the subject-matter of legislative
regulation.

According to Blackstone (Commentaries on the
Laws of England, Lewis ed., vol. 4, No. 353, at p.
1738), there were two reasons which justified the
existence of the right to peremptory challenges:

353. Challenges upon any of the foregoing accounts
are styled challenges for cause, which may be without
stint in both criminal and civil trials. But in criminal
cases, or at least in capital ones, there is, in favorem
vitae, allowed to the prisoner an arbitrary and capricious
species of challenge to a certain number of jurors,
without showing any cause at all, which is called a
peremptory challenge; a provision full of that tenderness
and humanity to prisoners for which our English laws
are justly famous. This is grounded on two reasons. 1.
As every one must be sensible what sudden impressions
and unaccountable prejudices we are apt to conceive
upon the bare looks and gestures of another, and how
necessary it is that a prisoner (when put to defend his
life) should have a good opinion of his jury, the want of
which might totally disconcert him, the law wills not
that he should be tried by any one man against whom he
has conceived a prejudice, even without being able to
assign a reason for such his dislike. 2. Because, upon
challenges for cause shown, if the reasons assigned prove
insufficient to set aside the juror, perhaps the bare
questioning his indifference may sometimes provoke a
resentment, to prevent all ill consequences from which
the prisoner is still at liberty, if he pleases, peremptorily
to set him aside.

The very basis of the right to peremptory chal-
lenges, therefore, is not objective but purely sub-
jective. The existence of the right does not rest on
facts that have to be proven, but rather on the
mere belief by a party in the existence of a certain
state of mind in the juror. The fact that a juror is
objectively impartial does not mean that he is
believed to be impartial by the accused or the
prosecution; Parliament, when allowing each party
a number of peremptory challenges, clearly intend-
ed that each party have the right to remove from
the jury a number of individuals whom he does not

Les expressions de jur6 sera asserment6), de
jur6 est asserment6)), n'ont donc pas n6cessaire-
ment un sens absolu; en recherchant l'6tendue de
l'obligation qu'elles imposent, il faut tenir compte
de la nature et de l'objet du droit qui fait l'objet de
la r6glementation 16gislative.

Selon Blackstone (Commentaries on the Laws
of England, 6d. Lewis, vol. 4, no. 353, A la p. 1738)
il y a deux motifs qui justifient I'existence du droit
A des r6cusations p6remptoires:

[TRADUCTION] 353. On d6signe par r6cusations pour
cause celles qui sont fond6es sur l'une des raisons sus-
mentionn6es. Le nombre en est illimit6 tant dans les
proc~s civils que criminels. Mais, dans les affaires crimi-
nelles, ou du moins les crimes punissables de mort, on
doit, in favorem vitae, permettre au prisonnier de faire
un certain nombre de r6cusations arbitraires et capri-
cieuses, sans 6tablir aucune raison; c'est ce que l'on
appelle une r6cusation pgremptoire, une disposition
pleine de cette tendresse et de cette humanit6 pour les
prisonniers qui, A juste titre, rendent nos lois anglaises
c616bres. On invoque, A cet effet, deux raisons principa-
les. 1. Puisque chacun doit 8tre conscient des impres-
sions soudaines et des pr6juges inexplicables que l'on
peut ressentir A la vue de quelqu'un et de la n6cessit6,
pour un prisonnier (lorsque sa vie est en jeu), d'avoir une
bonne opinion de son jury A d6faut de quoi il pourrait
8tre tout A fait d6concert6, la loi ne veut pas qu'il soit
jug6 par une personne contre laquelle il entretient un
pr6jug6, m8me s'il est incapable d'expliquer cette aver-
sion. 2. Parce qu'il se peut, lorsque les raisons invoqu6es
pour une r6cusation pour cause ne justifient pas la mise
A l'6cart du jur6, que le seul fait de mettre en doute son
impartialit6 cr6e un ressentiment, alors le prisonnier a
encore la possibilit6, s'il le veut, de r6cuser p~remptoire-
ment le jur6 pour empacher toute cons6quence nuisible.

Le fondement meme du droit A des r6cusations
p6remptoires n'est donc pas objectif mais pure-
ment subjectif. L'existence du droit ne repose pas
sur des faits qui doivent 8tre prouv6s, mais plut~t
sur la simple croyance de la partie en l'existence
chez le jur6 d'un certain 6tat d'esprit. Le fait qu'un
jur6 soit objectivement impartial ne fait pas que
l'accus6 ou le poursuivant le croit impartial; or, en
accordant A chacune des parties un certain nombre
de r6cusations p6remptoires, le Parlement a pr6ci-
s6ment voulu permettre que chaque partie puisse
6carter du jury un certain nombre de ceux qu'elle
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believe to be impartial, though he could not pro-
vide evidence in support of such belief. The very
nature of the right to peremptory challenges and
the objectives underlying it require that its exercise
be entirely discretionary and not subject to any
condition. There is no logical connection between
the challenge for cause and the peremptory chal-
lenge, and I do not see any reason why the unsuc-
cessful exercise of the right to challenge for cause
would have an effect on the right to a peremptory
challenge. Only a clear legislative provision could
negate the right to a peremptory challenge in
circumstances where, because of its very purpose,
such a right should be available.

Section 569 (subs. 8 of s. 668 of the first
Criminal Code) is clearly a procedural provision
which indicates the manner in which the merits of
a challenge for cause are to be determined. The
purpose of this section is not to regulate the right
to peremptory challenges in itself, but rather to
regulate the manner in which a challenge for cause
is made: the distinction is not one to be ignored.

Moreover, the effect of an excessively literal
interpretation of the phrases "the juror shall be
sworn" ("le jur6 sera asserment6" and "le jur6 est
asserment6") would necessarily be to deny the
prosecution any right to challenge or require to
stand by a juror who had been unsuccessfully
challenged for cause by the accused. If a juror
must be sworn because a challenge for cause has
been held to be groundless, no other challenge
would then be possible, whether by the prosecution
or by the accused.

The right of the prosecution to challenge a juror
and that of requiring a juror to stand by are
independent of the rights conferred on the accused,
and I do not see why the prosecution should be
deprived of its rights because the accused has
unsuccessfully challenged a juror for cause. The
rights of challenge enjoyed by the accused are not
intended to enable him to select a jury favourable
to his case, but rather to reject jurors who, in his
view, do not have the qualifications necessary for
performing this function. I cannot accept an inter-
pretation of the provisions of the Criminal Code
quoted above that would disrupt the balance clear-

ne croit pas 8tre impartiaux sans pouvoir cepen-
dant apporter la preuve de cette croyance. La
nature m8me du droit A des r6cusations p6remp-
toires et les objectifs qui en sont la raison d'8tre
exigent que son exercice soit entibrement discr6-
tionnaire et ne soit assorti d'aucune condition. Il
n'y a aucun lien logique entre la r6cusation pour
cause et la r6cusation p6remptoire et je ne vois pas
comment l'on peut justifier que l'exercice infruc-
tueux du droit A la r6cusation pour cause ait un
effet sur le droit A la r6cusation p6remptoire. Seule
une disposition 16gislative claire pourrait 6carter le
droit A la r6cusation pbremptoire dans des condi-
tions oai celui-ci, A cause de son objet m8me,
devrait 6tre disponible.

L'article 569 (par. 8 de I'art. 668 du premier
Code criminel) est clairement une disposition de
proc6dure qui prescrit de quelle fagon doit 8tre
jug6 le bien-fond6 d'une r6cusation pour cause. Cet
article na pas pour objet de r6gir le droit lui-m8me
A des r6cusations p6remptoires, mais plut6t de
r6glementer le mode d'exercice de la r6cusation
pour cause; on ne saurait ignorer cette distinction.

De plus, l'interpr6tation excessivement litt6rale
des expressions le jur6 sera asserment)), le jur6
est asserment6)), aurait comme cons6quence n6ces-
saire de nier au poursuivant tout droit de r6cusa-
tion ou de mise A l'6cart A l'6gard d'un jur6 qui a
6t6 sans succ6s r6cus6 pour cause par l'accus6. Si
un jur6 doit 6tre asserment6 parce que la r6cusa-
tion pour cause a 6t6 jug6e sans fondement, aucune
autre r6cusation n'est plus possible, que celle-ci
soit faite par le poursuivant ou par l'accus6.

Les droits de r6cusation et de mise A l'6cart du
poursuivant sont ind6pendants de ceux conf6r6s A
l'accus6 et je ne vois pas pourquoi le poursuivant
serait priv6 de ses droits parce que l'accus6 a sans
succ6s recus6 un jur6 pour cause. Les droits de
r6cusation dont jouit I'accus6 ne visent pas A lui
permettre de choisir un jury qui lui soit favorable,
mais plut6t A en 6carter les jur6s qu'il croit ne pas
poss6der les qualit6s n6cessaires A l'accomplisse-
ment de cette fonction. Je ne puis accepter une
interpr6tation des dispositions pr6cit6es du Code
criminel qui briserait I'6quilibre clairement 6tabli
par le l6gislateur entre les droits de l'accus6 et
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ly established by the legislator between the rights
of the accused and those of the prosecution.

In Morin v. The Queen7 , at pp. 424 et seq.,
Ritchie C.J. stated:
... If the crown can order a juror to stand aside on a
second perusal of the panel, why may they not do it a
third or a fourth time, in fact indefinitely until a jury
was selected to suit the prosecuting officer,

I think, therefore, in this case there was an assump-
tion on the part of the officer of an unlimited right of
challenging jurors without assigning cause. The object
of the law certainly is to secure the prisoners a fair trial.
How can this be accomplished if he is deprived of the
privilege the law gives him in the selection of the jury by
whom he is to be tried?

In the present instance the objection taken is not
raised on a mere technicality but is that the jury to
whom the prisoner shall be given in charge shall be
legally selected, chosen and sworn, and that neither the
crown nor the prisoner shall have any advantage or
privilege other than those conferred by law; but when
privileges are conferred by law they shall be rigidly
respected.

And Fournier J. added, at pp. 438 and 439:
[TRANSLATION] ... It would therefore be unfair and
unlawful to grant it a privilege such as that of a
repeated "stand aside", which would have the effect of
extinguishing the prisoner's right of challenge, and in
practice leave the Crown the power to form a jury to
suit itself or, to use the English expression, to pack the
jury.

Our law does not confer on the accused a right
to empanel a favourable jury, any more than it
does on the prosecution.

I therefore concur in the opinion of Schroeder
J.A., in the unanimous decision of the Court of
Appeal of Ontario, R. v. Ward', at p. 156:
... It is well settled that one section of a statute should
be read in the light of other sections thereof relating to
the same or to a cognate subject-matter, and applying
that principle to the interpretation of s. 569(3), the
words "the juror shall be sworn" surely mean no more

(1890), 18 S.C.R. 407.
8 (1972), 22 C.R.N.S. 153.

ceux du poursuivant.

Dans Morin c. La Reine1, aux pp. 424 et suivan-
tes, le juge en chef Ritchie disait:
[TRADUCTION] ... Si le ministbre public peut ordonner
A un jur6 de se tenir A l'6cart lors du deuxidme appel de
la liste des jur6s, pourquoi ne peut-il pas le faire une
troisibme et une quatribme fois, en fait ind6finiment,
jusqu'au moment ou un jury qui convient au poursui-
vant, a 6t6 choisi

Aussi, je crois qu'en I'esp~ce, le poursuivant a pr6-
sum6 qu'il avait un droit illimit6 de r6cuser des jur6s
sans cause. La loi vise, bien stir, A assurer aux prison-
niers un procks impartial. Comment peut-elle atteindre
ce but s'ils sont emp~ch6s, en choisissant le jury qui les
jugera, d'exercer le privilege que la loi leur accorde.

En l'esp~ce, on n'invoque pas une simple informalit6
mais le principe que le jury A qui le prisonnier sera
confi6 doit 8tre s6lectionn6, choisi et asserment6 confor-
m6ment A la loi, et que ni le ministbre public ni le
prisonnier ne doivent avoir d'avantages on de privileges
autres que ceux que leur confbre la loi; cependant,
lorsque la loi confbre des privilkges ils doivent etre
strictement respectbs.

Et le juge Fournier ajoutait, aux pp. 438 et 439:
... Il serait donc injuste et ill6gal de lui accorder un
privilege comme celui du stand aside r6p6t6 qui aurait
l'effet d'an6antir le droit de r6cusation du prisonnier, et,
de laisser pratiquement A la couronne le pouvoir de
former le jury A sa guise, ou suivant I'expression anglaise
to pack the jury.

Notre droit ne reconnait pas plus A l'accus6
qu'au poursuivant le droit de se composer un jury
favorable.

Je suis donc d'accord avec l'opinion du juge
Schroeder dans l'arrat unanime de la Cour d'appel
de l'Ontario, R. v. Ward8, A la p. 156:
[TRADUCTION] ... Il est bien admis qu'il faut lire un
article d'une loi en le rapprochant des autres articles qui
portent sur le m8me sujet ou sur un sujet voisin, et, si
l'on applique ce principe A l'interpr6tation du par.
569(3), il ne fait pas de doute que les mots de jur6 est

(1890), 18 R.C.S. 407.
8 (1972), 22 C.R.N.S. 153.
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than that the juror shall be sworn provided that in
exercising their rights under these other specific provi-
sions of the Code, Crown counsel has not directed the
juror to stand aside, or has not challenged him peremp-
torily, or counsel for the accused has not made a
peremptory challenge of the particular juror.

Those who argue that a peremptory challenge
may not be allowed when a challenge for cause has
been dismissed rely also on subs. 10 of s. 668,
which is now subs. 3 of s. 563.

There is no significant difference between these
two provisions; subs. 10 reads as follows:

10. The accused may be called upon to declare
whether he challenges any jurors peremptorily or other-
wise, before the prosecutor is called upon to declare
whether he requires such juror to stand by, or challenges
him either for cause or peremptorily.

Subsection 3 of s. 563 reads as follows:
(3) The accused may be called upon to declare

whether he challenges a juror peremptorily or for cause
before the prosecutor is called upon to declare whether
he requires the juror to stand by, or challenges him
peremptorily or for cause.

It was submitted that, in providing that the
accused may be called upon to declare whether he
challenges a juror peremptorily or for cause, Par-
liament, through the use of this disjunctive adverb,
has indicated that with respect to any one juror the
accused would be entitled to only one of the two
types of challenge, not to both. Such an interpreta-
tion totally ignores the purpose of the subject
provision. Subsection 3 of s. 563 of the present
Code, like subs. 10 of s. 668 before it, is designed
only to determine the order in which challenges
will be made as between the accused and the
prosecution; the provision does not state that the
right of the accused is an alternative one; it merely
says that the prosecution may only be called upon
to make its declaration once the accused has made
his own. If the adverb "or" in this provision were
really disjunctive, it would follow that the prosecu-
tion could be asked to exercise one or other of its
rights of challenge or to require a juror to stand
aside before the accused has exercised all of them,
which would be contrary to the rule of ancient law
(Blackstone, Commentaries on the Laws of Eng-

asserment& signifient seulement que le jur6 est asser-
ment6 si, dans l'exercice des droits que leur confbrent les
autres dispositions du Code, le substitut du procureur
g6n6ral n'a pas exig6 que le jur6 se tienne A l'6cart ou ne
l'a pas r6cus6 pbremptoirement, ou l'avocat de I'accus6
n'a pas r6cus6 pbremptoirement ce jur6-IA.

Ceux qui pr6tendent qu'une r6cusation p6remp-
toire n'est pas permise aprbs le rejet d'une r6cusa-
tion pour cause, s'appuient 6galement sur le par.
10 de l'art. 668 qui est devenu le par. 3 de l'art.
563.

Il n'y a pas de diff6rence notable entre ces deux
dispositions; le par. 10 se lisait comme suit:

10. L'accus6 peut etre appel6 A d6clarer s'il r6cuse
quelque jur6 pbremptoirement ou non, avant que le
poursuivant ne soit appel6 A d6clarer s'il exige que ce
jur6 se tienne A l'6cart ou s'il le r6cuse pour cause ou
p6remptoirement.

Le paragraphe 3 de l'art. 563 se lit comme suit:

(3) L'accus6 peut 8tre appel6 A d6clarer s'il r6cuse un
jur6 p6remptoirement ou pour cause, avant que le pour-
suivant soit appel6 A d6clarer s'il exige que le jur6 se
tienne A I'cart, ou s'il le r6cuse p6remptoirement ou
pour cause.

L'on soutient que le Parlement, en disant que
l'accus6 peut tre appel6 A d6clarer s'il r6cuse un
jur6 pbremptoirement ou pour cause, a, par l'em-
ploi de cet adverbe disjonctif, indiqu6 que l'accus6
n'avait droit A l'6gard du m~me jur6 qu'A l'un des
deux modes de r6cusation et non pas aux deux.
Une telle interpr6tation m6connait totalement l'ob-
jet de la disposition qu'il s'agit d'interpr6ter. Le
paragraphe 3 de l'art. 563 du Code actuel, comme
auparavant le par. 10 de l'art. 668, vise seulement
A d6terminer l'ordre suivant lequel les r6cusations
seront faites entre l'accus6 et le poursuivant; la
disposition ne dit pas que le droit de 1'accus6 est
alternatif; elle dit seulement que le poursuivant ne
peut 8tre appel6 A faire sa d6claration qu'une fois
que l'accus6 aura fait la sienne. Si, dans cette
disposition, I'adverbe LouD, 6tait vbritablement dis-
jonctif, il en d6coulerait que le poursuivant pour-
rait 8tre tenu d'exercer l'un ou l'autre de ses droits
de mise A l'6cart ou de r6cusation avant que l'ac-
cus6 ne les ait exerc6s tous, ce qui serait contraire
A la r6gle de l'ancien droit (Blackstone, Commen-
taries on the Laws of England, 4e 6d., 1769, vol. 4,
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land, 4th ed., 1769, vol. 4, at p. 347; Hawkins'
Pleas of the Crown, vol. 2, at p. 569, c. 43;
Stephen, History of the Criminal Law of England,
vol. 1, at p. 303). There is no basis for this
interpretation.

I therefore conclude, like Turgeon J.A. in Rose9,
at pp. 615 and 616, that neither the 1892 Code nor
the present Code has had the effect of altering
[TRANSLATION] "the rule and the practice which
existed in England and in Canada at the time of
the first codification". It follows from this that the
trial judge erred when he denied the accused the
right to challenge peremptorily a juror whom the
triers had found to be impartial.

The consequences of this illegality must now be
considered.

The accused, who is erroneously denied a
peremptory challenge, is entitled to ask that the
trial and the guilty verdict returned by an irregu-
larly empanelled jury be annulled; it is not neces-
sary for him to prove a prejudice; there is a
"pr6judice de droit"; as to this no doubt exists: R.
v. Churton', Henry Williams", R. v. Page2 .

In King v. Edmonds", at p. 473, Abbott C.J.
said:

It must further be observed, that the disallowing of a
challenge is a ground not for a new trial, but for what is
strictly and technically a venire de novo. The party
complaining thereof applies to the Court, not for the
exercise of the sound and legal discretion of the judges,
but for the benefit of an imperative rule of law, and the
improper granting, or the improper refusing of a chal-
lenge, is alike the foundation for a writ of error.

What is the nature of the nullity which may be
pleaded by an accused who has been erroneously
denied a peremptory challenge? Is it a relative
nullity which may only be pleaded by the accused,
or an absolute nullity that is not capable of ratifi-
cation and may also be relied on by the
prosecution?

9 [1973] C.A. 579.
10 (1919), 31 C.C.C. 188.
" (1925), 19 Cr. App. R. 67.
12 [1965] Crim. L.R. 444.
1 (1821), 4 B. & Ald. 471.

A la p. 347; Hawkins' Pleas of the Crown, vol. 2, A
la p. 569, chap. 43; Stephen, History of the Crimi-
nal Law of England, vol. 1, A la p. 303). Rien ne
justifle cette interpr6tation.

J'en viens donc A la conclusion, comme le juge
Turgeon dans l'arret Rose9, aux pp. 615 et 616,
que ni le Code de 1892 ni le Code actuel n'ont eu
pour effet de modifier ada r6gle et la pratique qui
existaient en Angleterre et au Canada A l'6poque
de la premiere codification). II en d6coule que le
juge du procks a err6 lorsqu'il a refus6 A l'accus6 le
droit de recuser peremptoirement un jur6 que les
v6rificateurs avaient trouv6 impartial.

II faut maintenant voir quelles sont les cons6-
quences de cette ill6galit6.

L'accus6, A qui on a erronement refus6 une
r6cusation p6remptoire, est bien fond6 A demander
la nullit6 du procks et du verdict de culpabilit6
rendu par un jury ainsi irr6gulibrement form6; il
ne lui est pas n6cessaire de prouver un pr6judice; il
y a prejudice de droit: cela ne fait pas de doute: R.
v. Churtono, Henry Williams", R. v. Page 2.

Dans King v. Edmonds", A la p. 473, le juge en
chef Abbott dit:

[TRADUCTION] II faut 6galement remarquer que le
refus d'admettre une r6cusation est un motif non pas
pour obtenir un nouveau proces mais pour obtenir ce que
l'on appelle strictement et techniquement un venire de
novo. La partie qui s'en plaint s'adresse au tribunal, non
pas pour que les juges exercent un pouvoir discr6tion-
naire judicieusement et conform6ment A la loi, mais
pour qu'ils appliquent une r6gle de droit imp6rative et,
admettre ou refuser A tort une r6cusation sert 6galement
de fondement d un recours pour cause d'erreur.

Mais, quelle est la nature de cette nullit6 dont
peut se pr6valoir l'accus6 A qui une r6cusation
pbremptoire a 6t6 erron6ment refus6e? S'agit-il
d'une nullit6 relative dont seul l'accus6 peut se
plaindre ou d'une nullit6 absolue que rien ne peut
couvrir et que la poursuite peut 6galement
invoquer?

9 [1973] C.A. 579.
10 (1919), 31 C.C.C. 188.
11 (1925), 19 Cr. App. R. 67.
12 [1965] Crim. L.R. 444.
13(1821), 4 B. & Ald. 471.
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The rights of peremptory challenge accorded the
accused and the prosecution are personal to each.
The rights of the prosecution are independent of
those of the accused: the latter's exercise of his
rights of peremptory challenge are solely a matter
for his discretion, subject to no control by the
prosecution and having no effect on the exercise of
the latter's rights. The right to challenge is not a
right of selection. In Morin, cited above, Tas-
chereau J. said, at p. 451:
... The right of challenging is given to reject, not to
select, ....

(See also R. v. Lalonde14 , at p. 203; R. v. Elliott*,
at p. 152.)

The prosecution may not complain about the
fact that the accused exercised, or failed to exer-
cise, one of his rights of challenge: the interests of
the prosecution are not affected in either case. The
reason why the accused does not exercise a right of
challenge matters little; whether it is the decision
of the accused or that of the judge, the situation of
the prosecution is in no way altered: it still retains
its rights of challenge and standby. If a juror is not
acceptable to the prosecution, it should not rely on
the accused to challenge him: it must challenge
him itself by exercising the rights conferred on it
by law.

In the case at bar, the prosecution did not object
to either one of the two decisions of the trial judge.
When the judge denied the accused the right to
peremptorily challenge a juror who had been
found impartial, counsel for the prosecution
remained silent; the juror was sworn without his
asking him to stand by or to challenge him, for
cause or peremptorily. In total, sixteen jurors were
asked to stand by and none was challenged by the
Crown, whether peremptorily or for cause.

By thus abstaining from making this juror stand
by, as it was entitled to do, the prosecution in fact
accepted him. The rights of the Crown as to the
empanelling of the jury were respected in every
particular. The prosecution may not complain that
appellant's rights were violated for the simple

' (1898), 7 Que. Q.B. 201.
15 (1973), 22 C.R. N.S.142.

Les droits de r6cusation pbremptoire accord6s A
l'accus6 et au poursuivant sont personnels A l'un et
A l'autre. Les droits du poursuivant sont indepen-
dants de ceux de l'accus6; I'exercice par ce dernier
de ses droits de r6cusation p6remptoire rel6ve de sa
seule discr6tion, sans aucun contr8le de la part du
poursuivant ni aucune consequence sur l'exercice
des droits de celui-ci. Le droit de r6cusation n'est
pas le droit de choisir. Dans l'arr~t Morin pr6cit6,
le juge Taschereau dit A la p. 451:
[TRADUCTION] Le droit de r6cusation est accord6 pour
rejeter, non pour choisir, . . .

(Voir 6galement R. c. Lalonde 4, A la p. 203; R. v.
Elliott"5 , AIla p. 152).

Le poursuivant ne peut se plaindre de ce que
l'accus6 aurait exerc6 ou n'aurait pas exerc6 l'un
de ses droits de r6cusation; la raison en est que les
int6rts du poursuivant ne sont touch6s ni dans
l'un ni dans l'autre cas. La raison pour laquelle
l'accus6 n'exerce pas un droit de r6cusation
importe peu: qu'il s'agisse de la d6cision de l'ac-
cus6 ou de celle du juge, la situation du poursui-
vant n'est en rien modifi6e: il conserve toujours ses
droits de r6cusation et de mise A l'6cart. Si un jur6
n'est pas acceptable au poursuivant, il ne peut
compter sur l'accus6 pour le r6cuser; il doit plut6t
I'6carter lui-mime en exergant les droits que lui
reconnait la loi.

Dans l'esp6ce, le poursuivant n'a object6 ni A
l'une ni A l'autre des deux d6cisions du juge.
Lorsque le juge a refus6 A l'accus6 le droit de
r6cuser pbremptoirement un jur6 qui avait 6t6
d6clar6 impartial, le procureur de la poursuite est
demeur6 silencieux; de fait, le jur6 a 6t6 asser-
ment6 sans qu'il ne tente de le mettre A l'6cart ni
de le r6cuser pour cause ou p6remptoirement. Au
total, il a mis 16 jurbs A l'6cart et n'en a r6cus6
aucun, soit p6remptoirement ou pour cause.

En s'abstenant ainsi d'6carter ce jur6, comme
c'6tait son droit, le poursuivant l'a en fait accept6.
Ses droits A l'6gard de la formation du jury ont en
tous points 6t6 respect6s. Il ne peut se plaindre de
la violation des droits de l'appelant pour la simple
raison qu'il s'agit 1A d'un droit purement personnel

14 (1898), 7 B.R. 201.
Is (1973), 22 C.R.N.S. 142.
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reason that the rights were purely personal, and
moreover the judge's error with respect to appel-
lant was corrected by the verdict of acquittal. If
the accused wished to challenge this juror peremp-
torily, this was because he doubted the latter's
impartiality; the verdict of acquittal proved beyond
any doubt that his fears were groundless (see, by
analogy, Whelan v. The Queen 16, approved in
McLean v. The King").

In my opinion, therefore, the prosecution may
not plead the illegality of the decision of the trial
judge who denied the accused the right to peremp-
torily challenge a juror after the latter had been
found impartial by the triers.

The prosecution also submitted that the trial
was null and the verdict of acquittal void because
the judge allowed counsel for the accused to ask a
juror certain questions after the latter had been
sworn.

The second prospective juror was challenged for
cause by the accused; the triers found him impar-
tial; he was sworn. After the swearing, counsel for
the accused said the following:
[TRANSLATION] Your Lordship, as I just mentioned in
my colleague's presence in your chambers, I omitted to
ask Mr. Fortier a question, and if the Court gave me
permission and my colleague agreed, I would like to be
able to ask Mr. Fortier certain further questions, in the
presence of the two (2) triers who were here earlier.

Counsel for the prosecution left the matter
entirely up to the judge, who observed as follows:
[TRANSLATION] It is a little unusual, but I do not want
to cause anyone prejudice, and I will, if the two (2)
triers are here, I will allow it. [To the juror Fortier]:
there are a couple of questions which Mr. Fournier
wants to ask you, two (2) or three (3) questions. [To the
triers]: there are two (2) or three (3) questions which
Mr. Fournier wants to ask Mr. Fortier. You recall his
answers thus far, and you decided he was impartial.
Now, he wants to ask two (2) or three (3) questions.

The record does not indicate what were the
questions the prospective juror was asked. It indi-

16 (1868), 28 U.C.Q.B. 108.
1 [19331 S.C.R. 688.

et qu'au surplus l'erreur du juge A l'6gard de
l'appelant a 6t6 corrig6e par le verdict d'acquitte-
ment. Si l'accus6 voulait r6cuser ce jur6 peremptoi-
rement, c'est qu'il n'avait pas foi en son impartia-
lit6; le verdict d'acquittement prouve hors de tout
doute que ses craintes n'6taient pas fond6es (voir
par analogie Whelan v. The Queen'6 , approuv6
dans McLean c. Le Roi 7 ).

Je suis donc d'avis que la poursuite ne peut
invoquer l'illgalit6 de la d6cision du juge du
procks qui a refus6 a l'accus6 le droit de r6cuser
p6remptoirement un jur6 aprbs que celui-ci efit 6t6
d6clar6 impartial par les vbrificateurs.

La poursuite pr6tend 6galement que le procks
est nul et le verdict d'acquittement sans effet parce
que le juge a permis A l'avocat de l'accus6 de poser
quelques questions A un jur6 aprbs l'assermenta-
tion de ce dernier.

Le deuxidme candidat jur6 a 6t6 r6cus6 pour
cause par l'accus6; les v6rificateurs l'ont trouv6
impartial; il a 6t6 asserment6. Aprds l'assermenta-
tion, le procureur de l'accus6 dit ce qui suit:
Votre Seigneurie, comme je viens de mentionner en
pr6sence de mon confrere dans votre bureau, j'ai omis de
poser une question A monsieur Fortier, et si le Tribunal
m'en donnait la permission et si mon confrere consen-
tait, je voudrais pouvoir poser quelques questions addi-
tionnelles A monsieur Fortier en pr6sence des deux (2)
v6rificateurs qui 6taient lIA auparavant.

Le procureur de la poursuite laisse le tout A la
discr6tion du juge qui s'exprime comme suit:
C'est un peu extraordinaire mais je ne veux pas pr6judi-
cier personne et je vais, si les deux (2) v6rificateurs sont
ici, je vous donne la permission. (S'adressant au jur6
Fortier): il y a une couple de questions que monsieur
Fournier veut vous poser, deux (2), trois (3) questions.
(S'adressant aux v6rificateurs): il y a deux (2), trois (3)
questions que monsieur Fournier veut poser A monsieur
Fortier. Vous vous souvenez de ses r6ponses jusqu'ici, et
vous avez d6cid6 qu'il 6tait impartial. Maintenant, il
veut poser deux (2), trois (3) questions.

Le dossier ne fait pas voir quelles sont les ques-
tions qui ont 6t6 pos6es au candidat-jur6. Il indique

16 (1868), 28 U.C. Q.B. 108.
17 [1933] R.C.S. 688.
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cates only that once the questions were asked, the
triers again found this juror to be impartial.

The trial judge undoubtedly erred in allowing
these further questions to the juror (R. v. Mah
Hung"8 ); however, there is no basis for assuming
that this error caused the prosecution any preju-
dice, or might have had some effect on the verdict
of acquittal. This is not a valid ground of
complaint.

I therefore conclude that the verdict of acquittal
should not be set aside as a consequence of the
irregularities which occurred in empanelling the
jury.

II

Consideration must now be given to the two
reasons relied on by the Court of Appeal to quash
the verdict and order a new trial.

The first reason concerns the admissibility of
certain exhibits submitted as evidence by the
prosecution.

The trial judge first refused to admit a docu-
ment called "Air Waybill", relating to the dresser
which contained the marijuna which appellant was
charged with importing. Mayrand J.A., speaking
for the court, said:

[TRANSLATION] ... The air waybill could have estab-
lished the route taken by the incriminating package
from Bogota in Colombia to Dorval in Canada; it could
also have proven that its weight at the point of shipment
corresponded to its weight at the point of arrival at
Dorval, so that the entire contents would have had to
cross the frontier. This was important evidence since, in
his charge to the jury, the judge reminded them that
they must ask themselves whether the marijuana was
put into the package after it had entered Canada.

The trial judge refused to admit this document
(Exhibit P-O-1), observing:

[TRANSLATION] On the question of the introduction of
P-O-1, I have decided in all the circumstances, including
the absence of notice, the fact that it is a copy, the fact

18 (1912), 17 B.C.R. 56.

seulement qu'une fois les questions pos6es, les
v6rificateurs ont A nouveau d6clar6 ce jur6
impartial.

Le juge du procks a sans doute eu tort de
permettre ces questions additionnelles au jur6 (R.
v. Mah Hung'"); cependant, rien ne fait voir que
cette erreur ait caus6 quelque pr6judice A la pour-
suite ou ait pu avoir quelque influence sur le
verdict d'acquittement. Ce grief ne m'apparait pas
fond6.

J'en viens donc A la conclusion que le verdict
d'acquittement ne doit pas atre mis de c6t6 par
suite des irr6gularit6s commises A l'occasion de la
formation du jury.

II

11 convient maintenant d'6tudier les deux
moyens qui ont 6t6 retenus par la Cour d'appel
pour casser le verdict et ordonner un nouveau
proces.

Le premier moyen a trait A l'admissibilit6 de
certaines pi6ces offertes en preuve par le
poursuivant.

Le juge du procks a d'abord refus6 la production
d'un document appel6 ((Lettre de transport aerien))
(Air Waybill) relative au vaisselier qui contenait la
marihuana que l'appelant est accus6 d'avoir impor-
tee. Le juge Mayrand, s'exprimant pour la cour,
dit:
... La lettre de transport abrien pouvait 6tablir le
cheminement du colis incriminant depuis Bogota en
Colombie jusqu'A Dorval au Canada; elle pouvait aussi
prouver que son poids au lieu d'exp6dition correspondait
A son poids au lieu d'arriv6e A Dorval de sorte que tout
le contenu avait dfi passer la frontibre. Cette preuve
importait puisque, dans son adresse aux jur6s, le juge
leur rappelle qu'ils doivent se demander si la marihuana
avait 6t6 mise dans le colis apris que celui-ci efit 6t6
introduit au Canada.

Le juge du procks a refus6 la production de ce
document (la pi6ce P-O-1) dans les termes
suivants:
Sur la question de la production de P-O-1, j'ai d6cid6,
dans toutes les circonstances, incluant le manque de
l'avis, le fait que c'est une copie, le fait que 9a n'est pas

18 (1912), 17 B.C.R. 56.
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that it is definitely incomplete, to ALLOW THE
OBJECTION.

The Court of Appeal took the view that this
decision was in error; Mayrand J.A. said only:
[TRANSLATION] ... In my opinion, the introduction of
the air waybill should have been allowed:

Re Martin and The Queen (1973), 11 C.C.C. (2d)
224 (Ont. High Court).

With respect, I should say at once that Martinl9
does not seem to apply to the case at bar; the
questions it raised regarding the admissibility of
an air waybill were quite different from those
raised in this Court and in the Court of Appeal.

Here, there is no dispute that a waybill is "a
record made in the usual and ordinary course of
business", the admissibility of which is governed
by s. 30 of the Canada Evidence Act (R.S.C. 1970,
c. E-10). The only question is whether the relevant
provisions of this section were complied with.

Appellant argued, first, that Exhibit P-O-1 was
inadmissible in evidence because it was not an
original but a copy, and the copy was not accom-
panied by the affidavit required by s. 30(3) of the
Act.

The air waybill which respondent thus sought to
introduce in evidence is governed by the Carriage
by Air Act (R.S.C. 1970, c. C-14) and its
Schedules. Article 6 of Schedule I reads in part as
follows:

(1) The air waybill shall be made out by the consign-
or in three original parts and be handed over with the
cargo.

(2) The first part shall be marked "for the carrier",
and shall be signed by the consignor. The second part
shall be marked "for the consignee"; it shall be signed
by the consignor and by the carrier and shall accompany
the cargo. The third part shall be signed by the carrier
and handed by him to the consignor after the cargo has
been accepted.

Article 8 of the same Schedule prescribes the
nature of the information which must appear in

19 (1973), 11 C.C.C. (2d) 224.

tout A fait complet, de MAINTENIR L'OBJECTION.

La Cour d'appel est d'avis que cette d6cision est
erronbe; le juge Mayrand dit seulement:
... La production de la lettre de transport a6rien, A mon
avis, aurait dii 8tre permise:

oRe Martin and The Queen (1973), 11 C.C.C. (2d)
224 (Ont. High Court).

Avec respect, je veux dire d6s maintenant que
l'arr8t Martin9 ne m'apparait pas applicable A la
pr6sente esp~ce; les questions qui s'y posaient rela-
tivement A l'admissibilit6 d'une lettre de transport
abrien 6taient fort diff6rentes de celles qui ont 6t6
soulev6es devant nous et devant la Cour d'appel.

Ici, l'on ne conteste pas qu'une lettre de trans-
port soit tune piece 6tablie dans le cours ordinaire
des affaires>> dont l'admissibilit6 en preuve est
r6gie par l'art. 30 de la Loi sur la preuve au
Canada (S.R.C. 1970, chap. E-10). Il s'agit seule-
ment de savoir si les dispositions pertinentes de cet
article ont 6t6 respectbes.

L'appelant pr6tend d'abord que la pi6ce P-O-1
n'est pas admissible en preuve parce que ce n'est
pas un original mais une copie et que celle-ci n'est
pas accompagnbe de l'affidavit prescrit par le par.
3 de l'art. 30 de cette loi.

La lettre de transport abrien dont l'intimbe vent
ainsi faire la preuve est r6gie par la Loi sur le
transport agrien (S.R.C. 1970, chap. C-14) et ses
Annexes. L'article 6 de l'Annexe I se lit en partie
comme suit:

(1) La lettre de transport a6rien est 6tablie par l'ex-
p6diteur en trois exemplaires originaux et remise avec la
marchandise.

(2) Le premier exemplaire porte la mention spour le
transporteur*; il est sign6 par l'exp6diteur. Le deuxibme
exemplaire porte la mention opour le destinataire,; il est
sign6 par l'exp6diteur et le transporteur et il accompa-
gne la marchandise. Le troisi6me exemplaire est sign6
par le transporteur et remis par lui A l'exp6diteur aprbs
acceptation de la marchandise.

L'article 8 de la mime Annexe prescrit la nature
des informations qui doivent apparaitre A la lettre

19 (1973), 11 C.C.C. (2d) 224.
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the bill, and Article 11 deals with the evidentiary
value of an air waybill:

Article 11
(1) The air waybill is prima facie evidence of the

conclusion of the contract, of the receipt of the cargo
and of the conditions of carriage.

(2) The statements in the air waybill relating to the
weight, dimensions and packing of the cargo, as well as
those relating to the number of packages, are prima
facie evidence of the facts stated; those relating to the
quantity, volume and condition of the cargo do not
constitute evidence against the carrier except so far as
they both have been, and are stated in the air waybill to
have been, checked by him in the presence of the
consignor, or relate to the apparent condition of the
cargo.

Article 6 indicates that a waybill consists of
three original copies; there may undoubtedly be
additional copies (Article 8(n)), but they are
copies which do not per se have the weight which
Article 11 attributes to each of the three originals.

The document which the trial judge refused to
allow to be produced bore on its face the
statement:
Copies 1, 2 and 3 of this Air Waybill are originals and
have the same validity.

Right at the bottom of the face of the document,
it states:

COPY 4 (DELIVERY RECEIPT)

The back of the document bears the following
form, which has been left blank:

Received in good order and condition
at on

(SIGNATURE OF CONSIGNEE OR HIS AGENT)

It seems clear that Exhibit P-O-1 is not one of
the three original copies of a waybill referred to by
Article 6, quoted above; it is a copy of a waybill
which was intended, when duly completed, to be
used as an original delivery receipt.

alors que l'art. 11 traite de la force de preuve de la
lettre de transport a6rien:

Article II

(1) La lettre de transport a6rien fait foi, jusqu'a
preuve contraire, de la conclusion du contrat, de la
r6ception de la marchandise et des conditions du
transport.

(2) Les 6nonciations de la lettre de transport abrien,
relatives au poids, aux dimensions et A I'emballage de la
marchandise ainsi qu'au nombre des colis, font foi jus-
qu'A preuve contraire; celles relatives A la quantit6, au
volume et A l'6tat de la marchandise ne font preuve
contre le transporteur qu'autant que la v6rification en a
6t6 faite par lui en pr6sence de l'exp6diteur, et constat6e
sur la lettre de transport abrien, ou qu'il s'agit d'6non-
ciations relatives A I'6tat apparent de la marchandise.

L'article 6 indique qu'une lettre de transport
comporte trois exemplaires originaux; il peut sans
doute y avoir des exemplaires additionnels (art. 8
n)), mais ceux-ci sont des copies qui n'ont pas per
se la force probante qu'attribue l'art. 11 A chacun
des trois originaux.

Le document dont le juge du procks a refus6 la
production porte A sa face m8me la mention:

[TRADUCTION] Les exemplaires 1, 2 et 3 de cette lettre
de transport abrien sont des originaux et ont la m8me
valeur.

Tout A fait au bas de la face du document, on lit:

[TRADUCTION]
EXEMPLAIRE NO 4 (RECU DE LIVRAISON)

Et I'endos porte la formule suivante qui est
demeur6e en blanc:
[TRADUCTION]
Requ en bon 6tat et en bonne condition
A _le

(SIGNATURE DU DESTINATAIRE OU DE
SON MANDATAIRE)

Il m'apparait clair que la pi6ce P-O-1 n'est pas
l'un des trois exemplaires originaux d'une lettre de
transport dont parle l'art. 6 pr6cit6; c'est une copie
d'une lettre de transport qui est destin6e, lors-
qu'elle est dfiment compl6t6e, A servir d'original de
requ de livraison.
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In my opinion, therefore, Exhibit P-O- 1 could
not be admitted in evidence unless accompanied by
the affidavit prescribed in s. 30(3) of the Canada
Evidence Act. In view of this conclusion, there is
no need for me to express an opinion on the other
arguments put forward by appellant against the
introduction of this exhibit.

The trial judge also refused to admit in evidence
certain other exhibits tending to establish that the
accused was a user of marijuana.

In a search made of the accused's home before
his arrest, the prosecution seized a number of
items: these included, inter alia, a manuscript in
which the accused extolled the virtues of marijua-
na, a metric scale, a cigarette butt made of a green
vegetable substance, tweezers and three pipes.

The trial judge allowed all these exhibits to be
presented. He also allowed the prosecution to
prove that the cigarette butt and one of the pipes
gave off an odour of cannabis. The uncontradicted
evidence disclosed in addition that these items
(metric scale, tweezers and pipes) are of the type
that is ordinarily found in the possession of
marijuana users. However, the trial judge did not
allow the introduction of certificates of analysis
which would have established beyond any question
that the cigarette butt was made of marijuana and
that the pipes had been used to smoke this drug,
traces of which were also found on the tweezers
and the metric scale. The judge also refused to
admit a glass jar containing a green substance,
which had been seized at the accused's home in the
aforementioned search, and the certificate of anal-
ysis establishing that this substance was marijua-
na.

The general rule as to the admissibility of evi-
dence is that it must be relevant. This principle is
stated as follows in Halsbury's Laws of England,
4th ed. vol. 17, para. 5, at p. 7:
The prime requirement of anything sought to be admit-
ted in evidence is that it is of sufficient relevance. What
is relevant (namely what goes to the proof or disproof of
a matter in issue) will be decided by logic and human
experience, and facts may be proved directly or circum-
stantially. But while no matter should be proved which

Je suis donc d'avis que la pike P-O- 1 ne pouvait
Etre admise en preuve sans 8tre accompagn6e de
l'affidavit prescrit par le par. 3 de l'art. 30 de la
Loi sur la preuve au Canada. Etant donn6 cette
conclusion, il ne m'est pas n6cessaire d'exprimer
d'avis sur les autres moyens invoqu6s par l'appe-
lant A l'encontre de la production de cette pi6ce.

Le juge du procks a 6galement refus6 d'admettre
en preuve certaines autres pi6ces de nature A 6ta-
blir que l'accus6 faisait usage de marihuana.

Lors d'une perquisition faite chez l'accus6 avant
son arrestation, la poursuite a saisi un certain
nombre d'objets; ceux-ci comprenaient notamment
un texte manuscrit oA l'accus6 vantait les mbrites
de la marihuana, une balance m6trique, un m6got
de cigarette fait d'une substance v6g6tale verte,
des pincettes et trois pipes.

Le juge du procks a permis la production de
toutes ces pi6ces. II a 6galement permis A la pour-
suite de prouver que le m6got de cigarette et l'une
des pipes d6gageaient une odeur de cannabis. La
preuve non contredite r6vble de plus que ces objets
(balance m6trique, pincettes et pipes) sont du
genre de ceux que l'on trouve ordinairement en la
possession d'usagers de marihuana. Cependant, le
juge du procks n'a pas permis la production de
certificats d'analyses qui auraient 6tabli de fagon
indiscutable que le m6got de cigarette 6tait fait de
marihuana, que les pipes avaient servi A fumer ce
stup6fiant dont les traces se retrouvaient 6gale-
ment sur les pincettes et la balance m6trique. Le
juge a 6galement refus6 la production d'un bocal
en verre contenant une substance verte qui avait
6t saisi chez l'accus6 lors de la perquisition ci-des-
sus mentionnbe, ainsi que du certificat d'analyse
6tablissant que cette substance 6tait de la
marihuana.

La r6gle g6n6rale en matibre d'admissibilit6 de
preuve est que celle-ci doit 6tre pertinente. Ce
principe est 6nonc6 comme suit dans Halsbury's
Laws of England, 4e 6d., vol. 17, par. 5, A la p. 7:
[TRADUCTION] La premiere exigence A laquelle doit
satisfaire chaque 616ment de preuve est la pertinence. Ce
qui est pertinent (soit, ce qui tend A 6tablir ou A r6futer
un point en litige) est question de logique et d'exp6rience
humaine et les faits peuvent dtre 6tablis par une preuve
directe ou indirecte. Mais, bien qu'aucune preuve non
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is not relevant, some things which are relevant by the
normal tests of logic may not be proved because of
exclusionary rules of evidence. Such matters are inad-
missible. Admissible evidence is thus that which is (1)
relevant and (2) not excluded by any rule of law or
practice. It may be that an item of evidence is admis-
sible on one ground and inadmissible on others; if so, it
will be admitted. Evidence may also be admissible for
one purpose and not for another.

For one fact to be relevant to another, there
must be a connection or nexus between the two
which makes it possible to infer the existence of
one from the existence of the other. One fact is not
relevant to another if it does not have real proba-
tive value with respect to the latter (Cross, On
Evidence, 4th ed., at p. 16).

Thus, apart from certain exceptions which are
not applicable here, evidence is not admissible if its
only purpose is to prove that the accused is the
type of man who is more likely to commit a crime
of the kind with which he is charged; such evi-
dence is viewed as having no real probative value
with regard to the specific crime attributed to the
accused: there is no sufficient logical connection
between the one and the other.

In Boyle and Merchant20 , Lord Reading C.J.
said, at p. 193:

There is, as is apparent from a consideration of the
authorities, an essential difference between evidence
tending to shew generally that the accused has a fraudu-
lent or dishonest mind, which evidence is not admissible,
and evidence tending to shew that he had a fraudulent
or dishonest mind in the particular transaction, the
subject-matter of the charge being then investigated,
which evidence is admissible. It has been laid down that
to make such evidence admissible there must be a nexus
or connection between the act charged and the facts
relating to previous or subsequent transactions which it
is sought to give in evidence.

More recently, in Noor Mohamed v. The
King21, Lord du Parcq wrote, at p. 192:

20 (1914), 10 Cr. App. R. 180.
21 [1949] A.C. 182.

pertinente ne doive 8tre pr6sent6e, certaines preuves qui
sont pertinentes selon les critbres normaux de la logique
ne peuvent 8tre pr6sent6es parce qu'elles sont exclues
par les r~gles de la preuve. Ces preuves sont inadmissi-
bles. Une preuve est donc admissible lorsqu'elle est (1)
pertinente et (2) non exclue par une r6gle de droit ou de
pratique. Une preuve peut 8tre admissible pour un motif
et inadmissible pour d'autres, dans un tel cas, elle sera
admise. De m8me une preuve peut etre admissible pour
une certaine fin et inadmissible pour une autre.

Pour qu'un fait soit pertinent A un autre, il faut
qu'il existe entre les deux un lien ou une connexit6
qui permette d'inf6rer l'existence de l'un A raison
de l'existence de l'autre. Un fait n'est pas pertinent
A un autre s'il n'a pas par rapport A celui-ci une
valeur probante v6ritable (Cross, On Evidence, 4c
6d., A la p. 16).

Ainsi, sauf certaines exceptions qui n'ont pas
d'application ici, une preuve n'est pas admissible si
son seul objet est de prouver que l'accus6 est le
type d'homme qui est plus susceptible qu'un autre
de commettre un crime du genre de celui dont il
est accus6; l'on dit que telle preuve n'a pas de
valeur probante v6ritable par rapport au crime
sp6cifique qui est reproch6 A l'accus6: il n'y a pas
entre l'un et I'autre de lien suffisamment logique.

Dans Boyle and Merchant20, le juge en chef lord
Reading, disait A la p. 193:

[TRADUCTION] Un examen de la jurisprudence
d6montre qu'il existe une diff6rence essentielle entre la
preuve qui tend A 6tablir g6n6ralement que l'accus6 a
une propension A la fraude ou A la malhonn~tet6,
laquelle preuve est inadmissible, et la preuve qui tend A
d6montrer qu'il a manifest6 une propension A la fraude
ou A la malhonn~tet6 dans l'op6ration particulibre vis6e
dans l'inculpation qui fait alors l'objet de l'enquite,
laquelle preuve est admissible. II a 6t6 statu6 que pour
qu'une telle preuve soit admissible il doit y avoir un lien
ou une connexit6 entre l'acte imput6 et les faits relatifs A
des op6rations ant6rieures ou post6rieures que l'on veut
mettre en preuve.

Plus r6cemment, dans Noor Mohamed v. The
King2 1, lord du Parcq 6crivait A la p. 192:

20 (1914), 10 Cr. App. R. 180.
21 [1949] A.C. 182.
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There can be little doubt that the manner of Ayesha's
death, even without the evidence as to the death of
Gooriah, would arouse suspicion against the appellant in
the mind of a reasonable man. The facts proved as to the
death of Gooriah would certainly tend to deepen that
suspicion, and might well tilt the balance against the
accused in the estimation of a jury. It by no means
follows that this evidence ought to be admitted. If an
examination of it shows that it is impressive just because
it appears to demonstrate, in the words of Lord Her-
schell in Makin's case ([1918] A.C. 221, 236) "that the
accused is a person likely from his criminal conduct or
character to have committed the offence for which he is
being tried", and if it is otherwise of no real substance,
then it was certainly wrongly admitted.

In R. v. Barbour22 , Duff C.J., speaking for the
majority, at p. 467 expressly approved a passage
from the reasons of Kennedy J. in Bond 23, in
which the latter stated that evidence must always
be "strictly relevant to the particular charge and
have no reference to any conduct of the prisoner
unconnected with such charge".

Finally, in Boardman v. D.P.P. 24, Lord Salmon
said at pp. 912 and 913:

My Lords, evidence against an accused which tends
only to show that he is a man of bad character with a
disposition to commit crimes, even the crime with which
he is charged, is inadmissible and deemed to be irrele-
vant in English law.

... The test must be-is the evidence capable of tending
to persuade a reasonable jury of the accused's guilt on
some ground other than his bad character and disposi-
tion to commit the sort of crime with which he is
charged?

This rule of relevance applies to all kinds of
evidence: it covers evidence relating to items found
in the accused's possession just as much as written
or testimonial evidence. In Thompson v. The
King25 , which involved a charge of gross indecen-

22 [1938] S.C.R. 465.
23 [1906] 2 K.B. 389.
24 [1974] 3 All E.R. 887.
25 [19181 A.C. 221.

[TRADUCTION] Il y a peu de doute que les circon-
stances entourant la mort d'Ayesha, meme sans la
preuve relative A la mort de Gooriah, 6veilleraient, dans
l'esprit d'un homme raisonnable, des soupgons contre
l'appelant. Les faits 6tablis quant A la mort de Gooriah
intensifieraient certainement ces souppons et pourraient
bien, aux yeux du jury, faire pencher la balance contre
l'accus6. Cela ne signifie aucunement que cette preuve
doit 8tre admise. Si l'examen de cette preuve r~vble
qu'elle est impressionnante seulement parce qu'elle
parait d6montrer, pour reprendre les paroles de lord
Herschell dans l'arrt Makin ([1918] A.C. 221, 236)
eque l'accus6 est, compte tenu de sa conduite criminelle
ou de sa r6putation, le genre de personne susceptible
d'avoir commis le crime dont il est inculp6o, et si cette
preuve n'est pas autrement probante, elle a certainement

tA admise erron6ment.

Dans R. c. Barbour22, le juge en chef Duff, au
nom de la majorit6 de la Cour, approuve express6-
ment, A la p. 467, un passage des motifs du juge
Kennedy dans l'arr8t Bond 2 3, oi ce dernier affirme
que la preuve doit toujours 6tre [TRADUCTION)
strictement pertinente A l'accusation et n'avoir

aucunement trait A une conduite du prisonnier
sans rapport avec l'accusations.

Enfin, dans Boardman v. D.P.P. 24, lord Salmon
dit aux pp. 912 et 913:

[TRADUCTION] Vos Seigneuries, une preuve contre
l'accus6 qui ne vise qu'A d6montrer qu'il est un homme
de mauvaise r6putation ayant une disposition A commet-
tre des actes criminels, voire l'acte criminel qui lui est
imput6, est inadmissible et r6put6e non pertinente en
droit anglais.

... Le critbre doit 8tre-la preuve est-elle susceptible de
convaincre un jury raisonnable de la culpabilit6 de
I'accus6 pour une raison autre que sa mauvaise r6puta-
tion et sa disposition A commettre le type d'acte criminel
qui lui est imput6?

Cette r6gle de la pertinence s'applique A tous les
moyens de preuve; elle r6git, tout autant que la
preuve 6crite ou testimoniale, la preuve relative
aux objets trouv6s en la possession de l'accus6.
Dans la cause de Thompson v. The King25 , oa il

22 [1938] R.C.S. 465.
23 [1906] 2 K.B. 389.
24 [1974] 3 All E.R. 887.
25 [1918] A.C. 221.
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cy, Lord Sumner said at pp. 235 and 236:

My Lords, if the person who committed the offence
had, either by word or conduct, established any connec-
tion between what passed on that occasion and the
photographs themselves, their admissibility, found as
they were so soon afterwards, would present no difficul-
ty. If, on the other hand, there had been nothing to show
a propensity in the criminal to the practice of such acts,
such as the making of the appointment, I should have
thought that the photographs were merely objects going
to the accused's bad character and not to his identity
with the criminal in the particular case. I certainly do
not think it could be held that, as a matter of course,
even in the case of crimes of this class, the articles found
in a man's possession, not as parts of the transaction
which is being inquired into, but at a separate time and
place, could, as such, be put in evidence against him
merely because they were such as criminals possess or
use, and in the absence of any circumstance in the crime
tending to show a specific connection between it and the
articles in question. If a man could be convicted of a
particular burglary, in which it was clear that no tools
had been used at all, merely because at another place
and time burglar's implements were found on his prem-
ises, it is difficult to see what limit could be put to the
admissibility of general evidence of bad character, and
the fact that evidence of articles found on the premises
of accused persons is constantly given without much
question, though I doubt not in the vast majority of
cases quite rightly, is really only misleading, unless at
the same time we ask the question what exactly does this
purport to prove and by what probative nexus does it
seek to prove it.

The relevance of a fact that is sought to be
introduced in evidence must of course be deter-
mined in accordance with the nature of the case
and the various questions at issue.

In the case at bar, what is the relevance of the
evidence the admissibility of which is at issue?

In his reasons Mayrand J.A. observed, first, that
the exhibits should have been admitted [TRANSLA-
TION] "to establish the accused's guilty intent".

Mens rea is an essential aspect of the crime
attributed to the accused. The prosecution cannot
therefore be content with proving only the impor-
tation of the dresser; this occurred in normal cir-

s'agissait d'une inculpation pour grossibre ind6-
cence, lord Sumner dit aux pp. 235 et 236:

[TRADUCTION] Vos Seigneuries, si la personne qui a
commis l'acte criminel avait, soit par ses paroles soit par
sa conduite, 6tabli un lien entre ce qui s'est pass6 A cette
occasion et les photographies elles-m8mes, leur admissi-
bilit6 ne pr6senterait aucune difficult6, vu qu'elles ont
6t6 trouv6es si peu de temps aprbs. Si, par ailleurs, rien
chez le criminel n'avait indiqu6 une inclination pour la
pratique de tels actes, tel que donner un rendez-vous,
j'aurais pens6 que les photographies n'6taient que des
objets indiquant la mauvaise r6putation du criminel et
non son identit6 avec le criminel dans l'affaire qui nous
int~resse. Je ne crois certainement pas que l'on puisse
dire qu'il va de soi, mime pour des crimes de cette
cat6gorie, que les objets trouv6s en la possession d'une
personne, non pas comme 616ments de l'affaire sous
enquate, mais A une occasion et en un lieu diff6rents,
puissent, comme tels, 8tre mis en preuve contre elle pour
la seule raison qu'ils sont de ceux qu'un criminel poss6de
ou utilise, si aucun 616ment du crime ne tend A 6tablir un
lien pr6cis entre le crime et les objets en question. Si une
personne pouvait tre condamnbe pour un certain cam-
briolage, pour lequel il 6tait 6tabli qu'aucun outil n'avait
6t6 utilis6, tout simplement parce qu'A un autre moment
et A un autre endroit on avait trouv6, chez elle, des
instruments de cambriolage, il est difficile d'imaginer
quelle serait la limite A l'admissibilit6 de la preuve
g6nbrale de mauvaise r6putation. Le fait aussi que la
preuve d'objets trouv6s chez les personnes accusbes soit
couramment pr6sent6e sans grands d6bats, bien que je
ne doute pas de la justesse de cette pratique dans la
majorit6 des cas, cr6e vraiment une fausse impression A
moins, qu'en m8me temps, on se demande ce que l'on
veut vraiment ainsi 6tablir et par quel lien probant on
cherche A I'6tablir.

La pertinence d'un fait que l'on veut mettre en
preuve doit 6videmment s'appr6cier en regard de la
nature du litige et des diverses questions qui y sont
en jeu.

Quelle est ici la pertinence de la preuve dont
l'admissibilit6 est en litige?

Le juge Mayrand dans ses motifs dit d'abord
que la production des pi6ces aurait df tre permise
(pour 6tablir l'intention coupable de l'accus6).

La mens rea est un 616ment essentiel du crime
reproch6 A l'accus6. La poursuite ne pouvait donc
se contenter de prouver l'importation du vaisselier;
celle-ci a 6t6 faite dans des circonstances normales

733[ 1979] 2 R.C.S. CLOUTIER c. LA REINE Le Juge Pratte



734 CLOUTIER V. THE QUEEN Pratte J. [1979] 2 S.C.R.

cumstances which did not suggest that it contained
a foreign substance. The prosecution also had to
establish beyond a reasonable doubt that, to the
accused's knowledge, this dresser contained a nar-
cotic when it was imported (Beaver v. The
Queen26 , at p. 540; R. v. Boyer27 , at p. 141; R. v.
Blondin28 , at pp. 120, 122 and 123).

To establish this guilty knowledge on the part of
the accused, the prosecution sought to prove that
the accused himself used marijuana; this was why
it wished to introduce the items seized at the
accused's home; counsel for the prosecution said at
the trial:

[TRANSLATION] What I want to prove, your Lordship,
is the presence in the accused's home of substances, of
articles, of notes, which imply two things: (1) mens rea,
(2) the accused's interest in importing, the interest he
may have.

The question to be resolved in the case at bar is
whether the fact that the accused uses marijuana
creates a logical inference that he knew or ought to
have known that the dresser contained a narcotic
at the time it was imported. To me there is no
connection or nexus between either of these two
facts. The use of marijuana by the accused cer-
tainly established that he knew of this narcotic,
that he was in a position to identify it, but it had
no probative value in relation to the guilty knowl-
edge which must be proven by the prosecution.
The evidence that the prosecution sought to
introduce can have only one effect: that of raising
suspicions against the accused solely for the reason
that a marijuana user is more likely to import the
substance illegally than someone who does not use
the narcotic. In my view, this is precisely the type
of evidence which cannot be admitted.

This is a case for the application of the rule in
Rance and Herron", at p. 121, regarding similar
fact evidence, which was recently approved in

26 [1957] S.C.R. 531.
27 (1968), 4 C.R.N.S. 127.
28 (1970), 2 C.C.C. (2d) 118.
29 (1975), 62 Cr. App. R. 118.

qui ne permettaient pas de soupponner qu'il conte-
nait une substance 6trang6re. La poursuite devait
6galement 6tablir, hors de tout doute raisonnable,
qu'A la connaissance de 'accus6, ce vaisselier con-
tenait lors de son importation un stupffiant
(Beaver c. La Reine26 , A la p. 540; R. v. Boyer2 7, a
la p. 141; R. v. Blondin28 , aux pp. 120, 122 et
123).

Pour 6tablir cette connaissance coupable de l'ac-
cus6, la poursuite veut prouver que 1'accus6 utilise
lui-meme de la marihuana; c'est dans ce but
qu'elle veut produire les objets qui ont 6t6 saisis
chez l'accus6; l'avocat de la poursuite l'a affirm6
au proces:

Ce que je veux prouver votre Seigneurie, c'est la pr6-
sence chez l'accus6 de substances, d'objets, de notes qui
impliquent deux choses: 1) la mens rea, 2) l'intr~t de
'accus6 quant a l'importation, I'int6r8t qu'il peut avoir.

La question qu'il faut r6soudre dans l'esp6ce est
donc celle de savoir si le fait que l'accus6 soit un
usager de marihuana permet logiquement d'inf6rer
qu'il savait ou aurait dfi savoir que le vaisselier
contenait un stup6fiant au moment de son impor-
tation. Pour moi, il n'y a aucun lien ni connexit6
entre l'un et 'autre de ces deux faits. L'usage par
l'accus6 de la marihuana 6tablit certes qu'il con-
nait ce stupffiant, qu'il est en mesure de l'identi-
fier, mais cela n'a aucune valeur probante par
rapport A la connaissance coupable qui doit atre
prouv6e par la poursuite. La preuve que veut faire
la poursuite ne peut avoir qu'un effet: faire naitre
des soupgons contre l'accus6 pour la seule raison
qu'un usager de la marihuana est plus susceptible
d'en importer ill6galement que celui qui ne fait pas
usage de ce stup6fiant. C'est pr6cis6ment IA, A mon
point de vue, le genre de preuve qui ne peut 6tre
admis.

Il y a lieu d'appliquer ici la r~gle qui 6tait
6nonc6e dans Rance and Herron29 , a la p. 121, au
sujet de la preuve de faits similaires, et qui 6tait

26 [1957] R.C.S. 531.
27 (1968), 4 C.R.N.S. 127.
28 (1970), 2 C.C.C. (2d) 118.
29 (1975), 62 Cr. App. R. 118.

[ 1979] 2 S.C.R.734 Pratte J.CLOUTIER V. THE QUEEN



[1979] 2 R.C.S. CLOUTIER C. LA REINE Le Juge Pratte 735

Scarrotto, at p. 129:

... The gist of what is being said both by Lord Cross
and by Lord Salmon is that evidence is admissible as
similar fact evidence if, but only if, it goes beyond
showing a tendency to commit crimes of this kind and is
positively probative in regard to the crime now charged.
That, we think, is the test which we have to apply on the
question of the correctness or otherwise of the admission
of the similar fact evidence in this case.

Nor should this evidence be admitted because it
may disclose the interest of the accused in the
importation. Proof of the motive for a crime is
generally admitted as circumstantial evidence: in
his Textbook of Criminal Law, Glanville Williams
writes at p. 56:

The prosecution may prove a motive for the crime if it
helps them to establish their case, as a matter of circum-
stantial evidence; but they are not legally bound to prove
motive, because a "motiveless" crime is still a crime.

However, I think it is clear that evidence as to
the accused's motive cannot be admitted if it is not
relevant, that is, if it does not disclose a sufficient-
ly close logical connection between the facts that
are to be proven as a motive and the crime com-
mitted. Proof of the accused's motive cannot be a
means of circumventing the application of the
rules of evidence regarding relevance and similar
acts.

In Barbour, cited above, Duff C.J. wrote at p.
469:

If you have acts seriously tending, when reasonably
viewed, to establish motive for the commission of a
crime, then there can be no doubt that such evidence is
admissible, not merely to prove intent, but to prove the
fact as well. But I think, with the greatest possible
respect, it is rather important that the courts should not
slip into a habit of admitting evidence which, reasonably
viewed, cannot tend to prove motive or to explain the
acts charged merely because it discloses some incident in
the history of the relations of the parties.

30 (1977), 65 Cr. App. R. 125.

r6cemment approuv6e dans l'arr8t Scarrott30, A la
p. 129:

[TRADUCTION] ... Lord Cross et lord Salmon disent
essentiellement que la preuve de faits similaires est
admissible seulement si elle d6montre plus qu'une ten-
dance A commettre des actes criminels de cette nature et
si elle a vraiment une valeur probante relativement A
l'acte criminel pr6sentement imput6. Tel est, A notre
avis, le critbre qu'il faut appliquer pour d6cider si la
preuve de faits similaires a, en l'espace, 6t6 admise A bon
droit.

Cette preuve ne saurait davantage 8tre admise
parce qu'elle r6v6lerait l'int6rat de l'accus6 A l'im-
portation. La preuve du mobile d'un crime est
g6n6ralement permise A titre de preuve indirecte;
dans son Textbook of Criminal Law, Glanville
Williams 6crit A la p. 56:

[TRADUCTION] La poursuite peut, A titre de preuve
indirecte, faire la preuve du mobile du crime si cela
contribue A justifier son accusation; mais elle n'est pas
l6galement tenue d'6tablir le mobile parce qu'un crime
asans mobiles demeure un crime.

Il m'apparait bien cependant que la preuve rela-
tive au mobile de l'accus6 ne saurait 8tre admise si
elle n'est pas pertinente, c'est-A-dire si elle ne fait
pas voir un lien logique suffisamment 6troit entre
les faits que l'on veut prouver A titre de mobile et
le crime qui est reproch6. La preuve du mobile de
l'accus6 ne peut 8tre un moyen d'61uder l'applica-
tion des r~gles de preuve relatives A la pertinence
et aux faits similaires.

Dans l'arr8t Barbour pr6cit6, le juge en chef
Duff 6crivait A la p. 469:

[TRADUCTION] Si vous avez des actes qui, examin6s
de fagon raisonnable, tendent vraiment A 6tablir le
mobile de la perp6tration d'un crime, il ne peut y avoir
de doute sur l'admissibilit6 de cette preuve, non seule-
ment pour 6tablir l'intention mais 6galement pour prou-
ver le fait. Mais, avec le plus grand respect, je crois qu'il
est assez important que les cours ne prennent pas l'habi-
tude d'admettre, simplement parce qu'elle rbvble quel-
que incident dans l'histoire des relations entre les par-
ties, une preuve qui, examin6e de fagon raisonnable, ne
peut pas tendre A 6tablir le motif ou A expliquer les actes
imput6s.

3o (1977), 65 Cr. App. R. 125.
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In the case at bar, I do not think it can be said
that the use of marijuana by appellant is in itself a
fact "seriously tending, when reasonably viewed,
to establish motive for the commission" of the
crime of importation with which he is charged.

In support of its decision, the Court of Appeal
referred to its finding in Levac31 ; Mayrand J.A.
observed:

[TRANSLATION] In Levac v. The Queen (C.A.M.
10-000030-73, judgment dated June 2, 1975), appellant
relied as a ground of appeal on the fact that the trial
judge had authorized the introduction of a scale, a pipe
and other items found at the home of the appellant
charged with importing the narcotic. This Court dis-
missed the appeal. Owen J.A., whose opinion was con-
curred in by his brother judges, said:

"In order to prove the offence charged, the Crown
had to establish in addition to the importation of the
cylinders containing marihuana a guilty knowledge on
the part of Levac. A party having no knowledge of
narcotics or of the drug scene might innocently accept
$450 from a virtual stranger in order to clear through
customs a shipment from Jamaica of two metal cylin-
ders purportedly coming into this country for the
purpose of being repaired. A person possessing a
balance that had been used for weighing marihuana, a
small quantity of marihuana, and a pipe that had
been used to smoke "resine de cannabis" and who in
explaining his possession admitted being a user of
marihuana would not be as likely to do so innocently.

I agree with the presiding judge that in this particular
case the exhibits and the evidence showing that Levac
used marihuana was relevant to an essential element
in the charge against Levac namely the guilty knowl-
edge in connection with actual importation of the
cylinders containing marihuana."
If this Court held in the aforementioned case that the

evidence was properly admitted, I must conclude in the
case at bar that the same evidence should be admitted.

The very wording of the reasons of Owen J.A.
indicated that the decision in Levac depended on
the particular circumstances of the case: Owen
J.A. expressly stated, "I agree with the presiding
Judge that in this particular case the exhibits and
the evidence . . . was relevant to an essential ele-

31(1975), 32 C.C.C. (2d) 357.

Dans la pr6sente esp6ce, je ne crois pas que l'on
puisse dire que l'usage par l'appelant de mari-
huana est en lui-m~me un fait [TRADUCTION]
<<qui, examin6 de fagon raisonnable, tend vraiment
A 6tablir la perp6trations du crime d'importation
dont il est accus6.

A l'appui de sa d6cision, la Cour d'appel invoque
son arr~t dans l'affaire Levac"; le juge Mayrand
s'exprime comme suit:

Dans l'affaire Levac c. La Reine (C.A.M. 10-000030-73,
jugement du 2 juin 1975), I'appelant invoquait comme
motif d'appel le fait que le juge de premiere instance
avait autoris6 la production d'une balance, d'une pipe et
d'autres objets trouv6s chez l'appelant accus6 d'importa-
tion de stupffiant. Notre Cour a rejet6 l'appel. Monsieur
le juge Owen, dont l'opinion a 6t6 partag6e par ses
coll6gues, s'est exprim6 ainsi:

[TRADUCTION] <Pour faire la preuve de l'acte crimi-
nel imput6, le ministbre public devait 6tablir, en plus
de l'importation des cylindres contenant la mari-
huana, la connaissance coupable de Levac. Celui qui
ne connalt pas les stup6fiants ou le monde de la
drogue peut innocemment accepter $450 d'un pur
6tranger pour d6douaner deux cylindres en m6tal
exp6di6s de la Jamalque vers ce pays, soi-disant pour
y 8tre r6par6s. Il est moins vraisemblable qu'une
personne qui posshde une balance ayant servi A peser
de la marihuana, une petite quantit6 de marihuana
ainsi qu'une pipe utilis6e pour fumer de la <<r6sine de
cannabis) et qui, pour en expliquer sa possession,
admet faire usage de marihuana, le fasse innocem-
ment.
Je partage l'opinion du juge du proc~s qu'en I'esp6ce,
les pieces et la preuve 6tablissant que Levac faisait
usage de marihuana 6taient pertinentes A un 616ment
essentiel de l'accusation port6e contre Levac soit, la
connaissance coupable de l'importation des cylindres
contenant la <<marihuana).
Si dans l'affaire ci-dessus notre Cour a d6cid6 que la

preuve avait 6t6 faite A bon droit, dans la pr~sente
affaire, je dois conclure que la mime preuve aurait di
8tre reque.

Le texte m8me des motifs du juge Owen
d6montre que l'arr8t Levac est une d6cision d'es-
p6ce; le juge Owen le dit d'ailleurs express6ment:
[TRADUCTION] ((Je partage l'opinion du juge du
procks, qu'en l'esp6ce les pi6ces et la preuve ...
6taient pertinentes A un 616ment essentiel de l'ac-

31 (1975), 32 C.C.C. (2d) 357.
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ment in the charge against Levac, .. .". The deci-
sion in Levac should therefore not be given a
general application which it does not warrant.

The other ground relied on by the Court of
Appeal was that the evidence at issue could also
have been used to [TRANSLATION] "cast doubt on
the hypothesis that he [the accused] was the inno-
cent victim of an importation orchestrated by
other persons".

This second ground does not appear to me to
have any more validity than the first one. The
accused called no witnesses in his defence; nothing
in the cross-examination of the prosecution wit-
nesses suggests that the accused intended to argue
that he did not know what marijuana was and
could not identify it. This is not a situation where
the prosecution may try to rebut a possible
defence; rather, it must try to prove one of the
essential elements of the crime attributed to the
accused: guilty knowledge (see Thompson v. The
King3 2 , per Lord Sumner, at p. 232; Noor
Mohamed v. The King, supra, per Lord du Parcq,
at pp. 191 et seq.).

I therefore conclude that the trial judge properly
refused to admit in evidence the exhibits in
question.

III

I now come to the last argument approved by
the Court of Appeal, the insufficiency of the
judge's charge to the jury: he allegedly failed to
explain to the jury the scope of paras. (b) and (c)
of s. 21 of the Criminal Code, regarding the
parties to an offence.

Following the judge's charge to the jury and in
the latter's absence, counsel for the prosecution
suggested that the judge should comment on s. 21
Cr. C.:
[TRANSLATION]

IN THE ABSENCE OF THE JURORS

BY MR YVON ROBERGE COUNSEL FOR THE CROWN

Your Lordship, if I might respectfully suggest that you
address the jury concerning the parties to an offence,
concerning section twenty-one (21).

32 [1918] A.C. 221.

cusation port6e contre Levac, . . ... Il ne faut donc
pas donner A l'arrT& Levac une port6e g6nbrale
qu'il n'a pas.

L'autre motif invoqu6 par la Cour d'appel est
que la preuve dont il s'agit aurait 6galement pu
servir A <(mettre en doute l'hypothbse selon laquelle
il (l'accus6) aurait 6t la victime innocente d'une
importation machin6e par d'autres personnes.

Ce deuxibme motif ne m'apparait pas plus fond6
que le premier. L'accus6 n'a fait entendre aucun
t6moin en d6fense; rien dans le contre-interroga-
toire des t6moins de la poursuite nous permet de
dire que l'accus6 entendait pr6tendre qu'il ne con-
naissait pas et ne pouvait identifier la marihuana.
Il ne s'agit pas ici pour la poursuite de tenter de
repousser une d6fense possible, mais plut~t pour
elle de tenter de prouver l'un des 616ments essen-
tiels du crime reproch6 A l'accus6: la connaissance
coupable (voir Thompson v. The King 2 , par lord
Sumner A la p. 232; Noor Mohamed v. The King,
supra, par lord du Parcq aux pp. 191 et suivantes).

Je suis donc d'opinion que le juge du procks a eu
raison de refuser d'admettre en preuve les pi6ces
dont il s'agit.

III

J'en arrive au dernier moyen retenu par la Cour
d'appel: l'insuffisance de l'adresse du juge au jury:
celui-ci aurait omis d'expliquer au jury la port6e
des sous-par. b) et c) de l'art. 21 du Code criminel
concernant les parties A une infraction.

A la suite de l'adresse du juge au jury et en
l'absence de celui-ci, le procureur de la poursuite a
sugg6re au juge de commenter l'art. 21 C.cr.:

EN L'ABSENCE DES JURES
PAR ME YVON ROBERGE PROCUREUR DE LA COU-
RONNE
Votre Seigneurie, si vous me permettez respectueuse-
ment de vous sugg6rer de parler aux jur6s des parties A
une infraction, concernant l'article vingt et un (21).

32 [1918] A.C. 221.
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You mentioned the accused was charged with having
imported-if you are persuaded that he did import.
Clearly, there is no evidence that the accused cleared the
customs, so I feel it is essential for the jury to know that
a person can be found guilty according to whether he
commits the act, aids someone in committing it, or
prevents someone from committing it.

BY THE COURT

I thought of that, but I do not think section twenty-one
(21) enters into this case. Your evidence was presented
to show that it was him, you tried to prove that he
imported the thing. Two (2) persons were not involved.

BY MR YVON ROBERGE COUNSEL FOR THE PROSECU-
TION

That is correct ....

The Court of Appeal was of a different view:
Mayrand J.A. said:

[TRANSLATION] With respect, I feel that the suggestion
by counsel for the Crown was apt, and that the explana-
tions requested were necessary to dispel any possible
ambiguity.

I do not agree. There is nothing in the evidence
to suggest that appellant might have aided anyone
in committing the offence with which he is
charged; on the contrary, all the evidence of the
prosecution is designed to show that the narcotic
was imported by appellant himself. The trial judge
must instruct the jury on the rules of law raised by
the trial as it unfolds before him; he is not required
to make theoretical statements on points of law
which do not arise in the case.

I therefore conclude that the trial judge did not
err when he refused to explain to the jury the
scope of paras. (b) and (c) of s. 21(1) Cr. C.

For these reasons, I am of the opinion that the
appeal should be allowed, the decision of the Court
of Appeal set aside and the verdict of acquittal
returned in favour of appellant restored.

The judgment of Martland and Pigeon JJ. was
delivered by

PIGEON J. (dissenting)-I have had the advan-
tage of reading the reasons of Pratte J. I am in full

L'accus6 6tant accus6 d'avoir import6, vous avez men-
tionn6: si vous 8tes convaincus qu'il a import6. Evidem-
ment, il n'y a pas de preuve que l'accus6 ait pass6 les
douanes. Alors, je pense qu'il serait essentiel que les
jur6s sachent qu'on peut 8tre trouv6 coupable selon
qu'on pose l'acte, qu'on aide quelqu'un A le faire, ou
qu'on emp~che quelqu'un de le faire.

PAR LA COUR

J'ai pens6 A ga, mais je ne pense pas que l'article vingt et
un (21) rentre dans cette cause. Votre preuve a 6t6 faite
pour prouver que c'est lui, vous avez tich6 de prouver
qu'il a import6 la chose. Il n'y avait pas deux (2)
personnes.

PAR ME YVON ROBERGE PROCUREUR DE LA POUR-

SUITE

C'est correct ....

La Cour d'appel est d'un avis diff6rent: le juge
Mayrand dit:

Avec d6f6rence, je crois que la suggestion de l'avocat de
la Couronne 6tait opportune et que les explications
requises s'imposaient pour dissiper une ambiguit6
possible.

Je ne suis pas d'accord. Rien dans la preuve
permet de dire que l'appelant a pu aider quelqu'un
A commettre l'infraction dont il est accus6; au
contraire, toute la preuve de la poursuite vise A
prouver que c'est l'appelant lui-m~me qui a
import6 le stup6fiant. Le juge du procks doit ins-
truire le jury des rbgles de droit que soulve le
procks tel qu'il s'est d6roul6 devant lui; il n'est pas
oblig6 de leur faire des expos6s thboriques sur des
questions de droit que la cause ne soul6ve pas.

Je suis donc d'avis que le juge du procks n'a pas
err6 lorsqu'il a refus6 d'expliquer aux jur6s la
port6e des sous-par. b) et c) du par. 21(1) C.cr.

Pour ces motifs, je suis d'avis que l'appel doit
8tre accueilli, l'arrt de la Cour d'appel infirm6 et
le verdict d'acquittement prononc6 en faveur de
I'appelant r6tabli.

Le jugement des juges Martland et Pigeon a 6t6
rendu par

LE JUGE PIGEON (dissident)-J'ai eu l'avan-
tage de prendre connaissance des motifs expos6s
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agreement on the question of the selection of the
jury, but I differ on the two points upheld by the
Court of Appeal and on which, in my opinion, the
latter made no error.

With regard to the air waybill, the trial judge, it
seems to me, was wrong in saying:

[TRANSLATION] On the question of the introduction of
P-O-1, I have decided in all the circumstances, including
the absence of notice, the fact that it is a copy, the fact
that it is not quite complete, to SUSTAIN THE
OBJECTION.

So far as the absence of notice is concerned, it
should be noted that the document was filed at the
preliminary inquiry. The accused was therefore
perfectly aware of this evidence and, in these
circumstances, the absence of notice was merely a
procedural irregularity concerning which the trial
judge had no good reason not to use the discretion
conferred on him by subs. 7 of section 30 of the
Canada Evidence Act, from which I find it conven-
ient to quote at once subss. 1, 3, 7 and 11, together
with the first three paragraphs of subs. 12:

30. (1) Where oral evidence in respect of a matter
would be admissible in a legal proceeding, a record
made in the usual and ordinary course of business that
contains information in respect of that matter is admis-
sible in evidence under this section in the legal proceed-
ing upon production of the record.

(3) Where it is not possible or reasonably praticable
to produce any record described in subsection (1) or (2),
a copy of the record accompanied by an affidavit setting
out the reasons why it is not possible or reasonably
practicable to produce the record and an affidavit of the
person who made the copy setting out the source from
which the copy was made and attesting to its authentici-
ty, each affidavit having been sworn before a commis-
sioner or other person authorized to take affidavits, is
admissible in evidence under this section in the same
manner as if it were the original of such record.

(7) Unless the court orders otherwise, no record or
affidavit shall be received in evidence under this section
unless the party producing the record or affidavit has, at
least seven days before its production, given notice of his
intention to produce it to each other party to the legal

par le juge Pratte. Je suis entibrement d'accord sur
la question de la formation du jury mais je diff~re
d'opinion sur les deux moyens qui ont 6t6 retenus
par la Cour d'appel et sur lesquels, A mon avis,
celle-ci n'a pas fait erreur.

Pour ce qui est de la lettre de transport abrien, le
premier juge me parait avoir fait fausse route dans
les motifs qu'il expose comme suit:
Sur la question de la production de P-O-1, j'ai d6cid6,
dans toutes les circonstances, incluant le manque de
l'avis, le fait que c'est une copie, le fait que ga n'est pas
tout A fait complet, de MAINTENIR L'OBJECTION.

Pour ce qui est du manque d'avis, il faut noter
que le document avait 6t6 produit A l'enquite
prbliminaire. L'accus6 se trouvait donc parfaite-
ment au courant de cette preuve et, dans ces
conditions, le manque d'avis 6tait une simple infor-
malit6 A l'6gard de laquelle le premier juge n'avait
aucun motif valable de ne pas user de la discr6tion
que lui attribue le par. 7 de l'art. 30 de la Loi sur
la preuve au Canada dont il me parait utile de
citer imm6diatement les par. 1, 3, 7 et 11 ainsi que
les trois premiers alin6as du par. 12:

30. (1) Lorsqu'une preuve orale concernant une
chose serait admissible dans une proc6dure judiciaire,
une piece 6tablie dans le cours ordinaire des affaires et
qui contient des renseignements sur cette chose est, en
vertu du pr6sent article, admissible en preuve dans la
proc6dure judiciaire sur production de la piece.

(3) Lorsqu'il n'est pas possible ou raisonnablement
commode de produire une pi6ce d6crite au paragraphe
(1) ou (2), une copie de la pice accompagn6e d'un
affidavit indiquant les raisons pour lesquelles il n'est pas
possible ou raisonnablement commode de produire la
pi6ce et d'un affidavit de la personne qui a 6tabli la
copie indiquant d'oa elle provient et attestant son
authenticit6, chaque affidavit ayant 6t6 requ par un
commissaire ou une autre personne autoris6e A recevoir
les affidavits, est admissible en preuve, en vertu du
pr6sent article, de la mime manibre que s'il s'agissait de
l'original de cette piece.

(7) A moins que le tribunal n'en d6cide autrement,
aucune pibce ou aucun affidavit ne sera admis en preuve
en vertu du pr6sent article, A moins que la partie qui
produit la piece ou l'affidavit n'ait, au moins sept jours
avant sa production, donn6 A chacune des autres parties
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proceeding and has, within five days after receiving any
notice in that behalf given by any such party, produced
it for inspection by such party.

(11) The provisions of this section shall be deemed to
be in addition to and not in derogation of

(a) any other provision of this or any other Act of the
Parliament of Canada respecting the admissibility in
evidence of any record or the proof of any matter, or

(b) any existing rule of law under which any record is
admissible in evidence or any matter may be proved.

(12) In this section
"business" means any business, profession, trade, call-

ing, manufacture or undertaking of any kind carried
on in Canada or elsewhere whether for profit or
otherwise, including any activity or operation carried
on or performed in Canada or elsewhere by any
government, by any department, branch, board, com-
mission or agency of any government, by any court or
other tribunal or by any other body or authority
performing a function of government;

"copy", in relation to any record, includes a print,
whether enlarged or not, from photographic film of
such record, and "photographic film" includes a
photographic plate, microphotographic film or photo-
static negative;

"record" includes the whole or any part of any book,
document, paper, card, tape or other thing on or in
which information is written, recorded, stored or
reproduced, and, except for the purposes of subsec-
tions (3) and (4), any copy or transcript received in
evidence under this section pursuant to subsection (3)
or (4).

The important question is as to the legal nature
of the document in question. This record is a copy
of the air waybill, intended for use as the delivery
receipt for the goods, and to remain in the posses-
sion of the air carrier taking them to their destina-
tion. On its face the document bears the following
indications:

A la proc6dure judiciaire un avis de son intention de le
produire et ne l'ait, dans les cinq jours qui suivent la
r6ception d'un avis A cet effet donn6 par l'une quelcon-
que de ces parties, produit aux fins d'examen par cette
partie.

(11) Les dispositions du pr6sent article sont cens6es
s'ajouter et non pas d6roger

a) A toute autre disposition de la pr6sente loi ou de
toute autre loi du Parlement du Canada concernant
l'admissibilit6 en preuve d'une pi6ce ou concernant la
preuve d'une chose, ou
b) A tout principe de droit existant en vertu duquel
une pibce est admissible en preuve ou une chose peut
8tre prouv6e.

(12) Au pr6sent article
<affaires* d6signe tout commerce ou m6tier ou toute

affaire, profession, industrie ou entreprise de quelque
nature que ce soit exploit6s ou exerc6s au Canada ou A
l'6tranger, soit en vue d'un profit, soit A d'autres fins,
y compris toute activit6 exerc6e ou op6ration effec-
tube, au Canada ou A l'6tranger, par un gouverne-
ment, par un ministbre, un d6partement, une direc-
tion, un conseil, une commission ou un organisme d'un
gouvernement, par un tribunal ou par un autre orga-
nisme ou une autre autorit6 exergant une fonction
gouvernementale;

4copies, en ce qui concerne une piece, comprend une
6preuve, agrandie ou non, tir6e d'une pellicule photo-
graphique repr6sentant cette pi6ce, et pellicule photo-
graphique, comprend une plaque photographique, une
pellicule microphotographique et un clich6 au
photostat;

apibce* comprend I'ensemble ou tout fragment d'un livre,
d'un document, d'un 6crit, d'une fiche, d'une carte,
d'un ruban ou d'une autre chose sur ou dans lesquels
des renseignements sont 6crits, enregistr6s, conserv6s
ou reproduits, et, sauf aux fins des paragraphes (3) et
(4), toute copie ou transcription reque en preuve en
vertu du pr6sent article en conformit6 du paragraphe
(3) ou (4);

Il importe maintenant de bien examiner la
nature juridique du document dont il s'agit. Cette
piece est I'exemplaire de la lettre de transport
a6rien destin6 A servir de requ de livraison de la
marchandise dont il s'agit, requ de livraison qui
reste en la possession du transporteur a6rien qui la
rend A destination. Ce document porte A sa face les
mentions suivantes:
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Copies 1, 2 and 3 of this Air Waybill are originals and
have the same validity.

COPY 4 (DELIVERY RECEIPT)

On the rear there is the following formula, which
is still blank:

Received in good order and condition
at on

(SIGNATURE OF CONSIGNEE OR HIS AGENT)

This document was kept by the air carrier in
some kind of binder and, for this, two perforations
were made in it, it is on account of those perfora-
tions that the trial judge said it was not quite
complete. This certainly was not a valid reason for
refusing to admit the document. The exhibit was
not a document in the possession of a party to a
civil proceeding and which had been mutilated by
that party. It was an exhibit in the possession of a
third party which the Crown required to make its
case. Mutilated documents are every day received
in evidence in criminal proceedings for whatever
probative value they may have in the light of the
rest of the evidence.

The only question that remains, then, is whether
this was really a copy. In my opinion, such was not
the case. This is not a dispute between a consignee
and a carrier. The Crown is not a person claiming
rights under an air waybill; but, in my view, it is
only towards such a person that only copies 1, 2
and 3 of the bill are originals. The case at bar is a
criminal prosecution for the illegal importation of
drugs, and the question is not whether the exhibit
is the original of the air waybill, but whether it is,
within the meaning of subs. 30(1), "a record made
in the usual and ordinary course of business that
contains information in respect of [a] matter" (in
the French version a "chose") oral evidence of
which is admissible.

In order to answer this question reference must
be made to the above quoted definitions of "busi-
ness", "copy" and "record". In my view, it appears

[TRADUCTION] Les exemplaires 1, 2 et 3 de cette lettre
de transport abrien sont des originaux et ont la mime
valeur.
EXEMPLAIRE NO 4 (REQU DE LIVRAISON)

A l'endos on voit la formule suivante qui est
demeur6e en blanc:
[TRADUCTION]

Requ en bon 6tat et en bonne condition
a le

(SIGNATURE DU DESTINATAIRE OU DE
SON MANDATAIRE)

Ce document 6tait conserv6 par le transporteur
abrien dans une espbce de relieur et, A cette fin, on
y a pratiqu6 deux perforations. C'est A cause de ces
perforations que le juge du procks dit que ce n'est
pas tout A fait complet. Cela ne saurait constituer
un motif valable de refuser la production du docu-
ment. Il ne s'agit pas d'une pi6ce en la possession
d'une partie A un litige civil et que cette partie
aurait mutilbe, il s'agit d'une piece en la possession
d'un tiers et dont la poursuite entend se servir pour
faire sa preuve. C'est tous les jours que dans une
affaire criminelle on permet la production de
pieces mutil6es quitte A en d6terminer la valeur
probante en regard du reste de la preuve.

Il ne reste donc qu'A se demander s'il s'agit
vraiment d'une copie. A mon avis, ce n'est pas le
cas. 11 ne s'agit pas ici d'un litige entre consigna-
taire et voiturier. Le poursuivant n'est pas une
personne qui cherche A faire valoir les droits qui
d6coulent d'une lettre de transport abrien. Mais, A
mon avis, c'est seulement A l'6gard d'une telle
personne que seuls les exemplaires 1, 2 et 3 de la
lettre sont des originaux. En l'instance, il s'agit
d'une poursuite criminelle pour contrebande de
stup6fiant et ce qu'il faut se demander ce n'est pas
si la piece est l'original de la lettre de transport
abrien, mais bien si elle est au sens du par. I de
l'art. 30, (une pi6ce 6tablie dans le cours ordinaire
des affaires et qui contient des renseignements sur
ce que la version frangaise de la Loi appelle une
(chose)) (en anglais <(matters) dont la preuve orale
serait admissible.

Pour r6pondre A cette question il faut se reporter
aux d6finitions pr6cit6es de saffaires*, Ecopies et
apiecev. Ces d6finitions d6montrent A mon avis que
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from these definitions that the document clearly is
a record made in the usual course of the air
carrier's business, as it is a part of its register of
delivery receipts, consisting of the collection of No.
4 copies of waybills bound together. It is undoubt-
edly the original of this register, not a reproduction
thereof which would be a "copy" within the mean-
ing of the definition. In this connection, I should
point out that the definition of "record" includes
any part thereof.

In my opinion, therefore, the Court of Appeal
correctly held that the trial judge had erred in
refusing to allow in evidence the delivery receipt
being copy No. 4 of the air waybill. It is true that
there is no signature on this delivery receipt, but in
criminal proceedings such a defect cannot operate
as a bar to the admission of such evidence: justice
cannot be permitted to be frustrated by the devices
of smugglers.

On the other point I wish to deal with, Mayrand
J.A. stated the reasons for the decision of the
Court of Appeal in the following terms:

[TRANSLATION] In my opinion the introduction of a
pot containing a green substance found at respondent's
home and of the certificate of analysis tending to show
that the contents were marijuana should have been
authorized, like the introduction of pipes, a scale and
literature on marijuana. The certificate of analysis and
the various aforementioned items found at respondent's
home constituted evidence capable of establishing the
accused's guilty intent and casting doubt on the argu-
ment that he was the innocent victim of an importation
arranged by other persons.

In Levac v. The Queen (C.A.M. 10-000030-73, a
judgment dated June 2, 1975), appellant relied as a
ground of appeal on the fact that the trial judge had
authorized the introduction in evidence of a scale, a pipe
and other items found at the home of the appellant
charged with importing the narcotic. This Court dis-
missed the appeal. Owen J.A., whose opinion was con-
curred in by his brother judges, said:

"In order to prove the offence charged, the Crown
had to establish in addition to the importation of the
cylinders containing marihuana a guilty knowledge on
the part of Levac. A party having no knowledge of
narcotics or of the drug scene might innocently accept
$450 from a virtual stranger in order to clear through
customs a shipment from Jamaica of two metal cylin-
ders purportedly coming into this country for the

le document en question est bien une pi6ce 6tablie
dans le cours des affaires du transporteur abrien,
car c'est une partie de son registre de regus de
livraison constitu6 par la collection d'exemplaires
no 4 de lettres de transport broch6s ensemble. C'est
bien l'original de ce registre et non pas une repro-
duction qui seule serait une scopies au sens de la
d6finition. Je signale, en passant, que le texte
englobe dans la d6finition de <<pi6ces, tout
fragment.

Il me parait donc que la Cour d'appel a eu
raison de statuer que le premier juge avait err6 en
refusant la production du requ de livraison consti-
tu6 par l'exemplaire no 4 de la lettre de transport
abrien. Il est vrai qu'il n'y a pas de signature sur ce
requ de livraison mais en mati&re criminelle cette
irr6gularit6 ne saurait constituer un obstacle A la
preuve: on ne peut pas s'y laisser arr8ter par une
astuce de contrebandier.

Sur l'autre point dont je veux traiter le juge
Mayrand a expos6 les motifs de la d6cision de la
Cour d'appel dans les termes suivants:

Je suis aussi d'avis que la production d'un pot conte-
nant une substance verte trouv6 chez l'intim6 et d'un
certificat d'analyse tendant A 6tablir que le contenu 6tait
de la marihuana aurait dfi 8tre autoris6e, comme la
production de pipes, d'une balance et d'imprim6s relatifs
A la marihuana. Le certificat d'analyse et les divers
objets ci-dessus trouv6s chez l'intim6 constituaient des
616ments appr6ciables pour 6tablir l'intention coupable
de l'accus6 et mettre en doute l'hypothbse selon laquelle
il aurait t la victime innocente d'une importation
machinbe par d'autres personnes.

Dans l'affaire Levac c. La Reine (C.A.M.
10-000030-73, jugement du 2 juin 1975), I'appelant
invoquait comme motif d'appel le fait que le juge de
premiere instance avait autoris6 la production d'une
balance, d'une pipe et d'autres objets trouv6s chez l'ap-
pelant accus6 d'importation de stup6fiant. Notre Cour a
rejet6 l'appel. Monsieur le juge Owen, dont l'opinion a
t partag6e par ses colligues, s'est exprime ainsi:

[TRADUCTION] ((Pour faire la preuve de I'acte crimi-
nel imput6, le ministbre public devait 6tablir, en plus
de l'importation des cylindres contenant la mari-
huana, la connaissance coupable de Levac. Celui qui
ne connait pas les stup6fiants ou le monde de la
drogue peut innocemment accepter $450 d'un pur
6tranger pour d6douaner deux cylindres en m6tal
exp6di6s de la Jamaique vers ce pays soi-disant pour y
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purpose of being repaired. A person possessing a
balance that had been used for weighing marihuana, a
small quantity of marihuana, and a pipe that had
been used to smoke "resine de cannabis" and who in
explaining his possession admitted being a user of
marihuana would not be as likely to do so innocently.
I agree with the presiding judge that in this particular
case the exhibits and the evidence showing that Levac
used marihuana was relevant to an essential element
in the charge against Levac namely the guilty knowl-
edge in connection with actual importation of the
cylinders containing marihuana."

In Baker v. The King", a unanimous decision
delivered by Duff J., the statement made by Lord
Sumner on the admissibility of evidence in
Thompson34 was adopted. The rule was there
stated as follows in the last quoted sentence (at p.
102):
There must be something to connect the circumstance
tendered in evidence, not only with the accused, but with
his participation in the crime.

I think it is appropriate to cite some cases in
which this rule appears to have been applied in the
same way as the Court of Appeal of Quebec did in
the case at bar.

In R. v. Gaich , the accused was appealing a
conviction for fraudulently endorsing and cashing
a cheque. The 7th and 8th grounds of appeal read
as follows:

"7. The learned Trial Judge erred in admitting evi-
dence that I was, at the time of my arrest, in possession
of a number of cheque forms of certain banks other than
the Royal Bank at Burlington, and drawing therefrom
inference of guilt."

"8. The learned Trial Judge erred in admitting evi-
dence that I was, at the time of my arrest, in possession
of a list of banks in the City of Hamilton, and drawing
therefrom inference of guilt."

Mackay J. stated the unanimous opinion, rejecting
those grounds, in the following terms:
... With respect to grounds 7 and 8, the admissibility of
evidence depends upon its character and not upon its
weight: McLaren v. Canadian Central Railway (1884),

3[1926] S.C.R. 92.
34 [1918] A.C. 221.
3s (1956), 24 C.R. 196.

8tre r6par6s. Il est moins vraisemblable qu'une per-
sonne qui poss6de une balance ayant servi A peser de
la marihuana, une petite quantit6 de marihuana ainsi
qu'une pipe utilis6e pour fumer de la ar6sine de canna-
bis, et qui, pour en expliquer sa possession, admet
faire usage de marihuana, le fasse innocemment.
Je partage l'opinion du juge du procks qu'en l'esp6ce,
les pi6ces et la preuve 6tablissant que Levac faisait
usage de marihuana 6taient pertinentes A un 616ment
essentiel de l'accusation port6e contre Levac soit, la
connaissance coupable de l'importation des cylindres
contenant la amarihuana).

Baker c. Le RoiP', un arr8t unanime prononc6
par le juge Duff a endoss6 l'expos6 fait par lord
Sumner sur la question d'admissibilit6 de la preuve
dans l'affaire Thompson 4. La rbgle y est 6nonc6e
comme suit dans la dernibre phrase des passages
qui en sont cit6s (A la p. 102):
[TRADUCTION] II doit y avoir quelque chose qui relie les
faits mis en preuve non seulement A l'accus6 mais A sa
participation au crime.

Je crois utile de citer quelques arr8ts oai l'on me
parait avoir appliqu6 cette r6gle de la m~me fagon
que la Cour d'appel du Qu6bec l'a fait en
l'instance.

Dans R. v. Gaich', I'accus6 interjetait appel
d'une condamnation pour endossement et encaisse-
ment frauduleux d'un cheque. Les 7- et 8e griefs
d'appel se lisaient comme suit:

[TRADUCTION] K7. Le savant juge du procks a commis
une erreur en admettant la preuve qu'au moment de
mon arrestation j'6tais en possession d'une quantit6 de
formules de chbques de certaines banques autres que la
Banque Royale de Burlington et en tirant de cette
preuve une inf6rence de culpabilit6.

o8. Le savant juge du procks a commis une erreur en
admettant la preuve qu'au moment de mon arrestation
j'6tais en possession d'une liste de banques de la ville de
Hamilton et en tirant de cette preuve une inference de
culpabilitE.)

Le juge Mackay a expos6 l'opinion unanime A
l'encontre de ces griefs dans les termes suivants:
[TRADUCTION] ... En ce qui concerne les moyens d'ap-
pel 7 et 8, la recevabilit6 de la preuve d6pend de son
caract~re et non de son importance: McLaren v. Cana-

3 [1926] R.C.S. 92.
34 [1918] A.C. 221.
3s5 (1956), 24 C.R. 196.
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C.R. [14] A.C. 259, 21 C.L.J. 114 at 117 (sub nom.
Canadian Central Railway Co. v. McLaren) (P.C.). If
the particular piece of evidence is reasonably relevant
and not obnoxious to any exclusionary rule, it is admis-
sible although its weight may not be very great: Rogers
v. London and Canadian Loan and Agency Company,
Limited (1908), 18 O.L.R. 8.

An evidentiary fact is admissible if the conclusion
contended for is one which is fairly and reasonably
probable. It need not be the only conclusion possible: see
Wigmore on Evidence, 3rd ed. 1940, sec. 38 (vol. 1, p.
428).

Viscount Reading C.J. said in Rex v. Thompson,
[1917] 2 K.B. 630 at 632: "The general rule is that the
evidence tendered must be relevant to the charge for
which the accused is being tried. If the evidence merely
proves, or tends to prove, that the accused is of such dvil
character or disposition that he is likely to have commit-
ted the offence charged against him, it is irrelevant and
is inadmissible. If it tends to prove that the accused
committed the crime charged against him, it is relevant
and admissible, notwithstanding that incidentally it may
also prove, or tend to prove, that the accused is a person
of criminal or immoral character or disposition." He
referred to Regina v. Ollis, [1900] 2 Q.B. 758 at 781-
782; Makin v. Attorney-General for New South Wales,
[1894] A.C. 57, and Rex v. Ball and Ball, [1911] A.C.
47.

It is, of course, clear that evidence would not neces-
sarily be admissible of everything found in the posses-
sion of an accused. In the words of Viscount Reading in
Rex v. Thompson, supra at p. 634: "For instance, if a
burglarious implement was found upon him, it could not
be given in evidence against him upon a charge of
committing acts of gross indecency; it would have no
relevance to the issue, and would merely tend to show
that he was a person of bad character. But upon a trial
for burglary the finding of a burglarious implement
upon him would clearly be evidence against him . . ."

The Court is of opinion that the array of blank
cheques and a sheet of paper on which was written a list
of banks, although perhaps of little evidentiary value,
are admissible as being relevant to the issue. Under the
circumstances the Court cannot see that it was irrele-
vant to the issue that several of such documents neces-
sary and essential to such an illegal enterprise were
found on the person and property of the appellant.

dian Central Railway (1884), C.R. [14] A.C. 259, 21
C.L.J. 114 A la p. 117 (sub nom. Canadian Central
Railway Co. v. McLaren) (C.P.). Si un 616ment de
preuve est raisonnablement pertinent et n'est vis6 par
aucune r6gle d'inadmissibilit6 il est recevable bien que
d'importance secondaire: Rogers v. London and Cana-
dian Loan and Agency Company, Limited (1908), 18
O.L.R. 8.

Un fait apport6 en preuve est recevable si la conclu-
sion qu'on veut en tirer est suffisamment et raisonnable-
ment probable. II n'est pas n6cessaire que ce soit la seule
conclusion possible: voir Wigmore on Evidence, 3e 6d.
1940, sec. 38 (vol. 1, A la p. 428).

Le vicomte Reading, J.C. a dit dans Rex v. Thomp-
son, [1917] 2 K.B. 630 A la p. 632: iLa r~gle g6n6rale
est que la preuve pr6sent6e doit 8tre pertinente A l'accu-
sation sur laquelle l'accus6 subit son procks. Si la preuve
ne fait qu'6tablir ou tendre A 6tablir que l'accus6 a une
disposition ou r6putation si mauvaise qu'il est suscepti-
ble d'avoir commis l'infraction dont il est inculp6, elle
n'est pas pertinente et elle est irrecevable. Si elle tend A
6tablir que 1'accus6 a commis l'infraction dont il est
inculp6 elle est pertinente et recevable, m8me si inci-
demment elle prouve ou tend A prouver que l'accus6 est
une personne ayant une disposition ou r6putation immo-
rale ou criminelle.> II a cit6 Regina v. Ollis, [1900] 2
Q.B. 758 aux pp. 781 et 782; Makin v. Attorney-Gene-
ral for New South Wales, [1894] A.C. 57, et Rex v.
Ball and Ball, [1911] A.C. 47.

Il est clair, bien silr, que la preuve de la possession de
chaque objet trouv6 chez l'accus6 n'est pas n6cessaire-
ment recevable. Pour reprendre les paroles du vicomte
Reading dans Rex v. Thompson, pr6cit6 A la p. 634:
(Par exemple, s'il est trouv6 en possession d'un instru-
ment de cambriolage, on ne pourrait pr6senter cette
preuve contre lui au soutien d'une accusation de gros-
sibre ind6cence; ce ne serait pas pertinent A l'accusation
et tendrait seulement A 6tablir sa mauvaise r6putation.
Mais, au cours d'un procks pour cambriolage, la d6cou-
verte d'un instrument de cambriolage sur sa personne
serait manifestement une preuve contre lui .. .

La Cour est d'avis que bien que les nombreuses
formules de ch6ques et la feuille de papier portant le
nom de plusieurs banques, m8me si elles n'ont pas une
grande valeur probante, sont recevables en preuve puis-
qu'elles sont pertinentes A l'accusation. Dans les circons-
tances, la Cour ne peut pas dire que la d6couverte, sur la
personne de l'appelant et chez lui, de ces documents,
n6cessaires et essentiels pour une telle entreprise ill6gale,
n'6tait pas pertinente A l'accusation.
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In R. v. Hannam 36, the principal question before
the Court of Appeal of Nova Scotia was stated as
follows (at p. 343):
... Evidence was admitted of a paper found in a wallet
in the possession of Michaud, the other accused. This
paper contained a list of business establishments in the
Halifax-Dartmouth metropolitan area including the
Shearwater Post Office, MacCulloch's (Halifax) Lim-
ited, Canadian Legion Scotia Branch, Cunard Street,
Halifax, a line being drawn through each of these
names.

Evidence was also tendered that premises where these
three organizations conducted their affairs had been
victims of breaks-Shearwater Post Office on March
16, 1963, MacCulloch's (Halifax) Limited on March
14, 1963, and the Canadian Legion on March 16, 1963.

The question is whether this list, although admissible
against Michaud, is admissible against the appellant
Hannam.

He contends that its admission resulted in very pre-
judicial material reaching the jury to his detriment.

Having thus formulated the question, cited vari-
ous cases and summarized part of the evidence,
Coffin J.A. gave the unanimous opinion in these
words:

This mass of material is evidence that both Hannam
and Michaud were in the vicinity of this Works Depart-
ment Building in a comparative brief compass of time in
the early morning in question and that they were there
because they were engaged in some common enterprise.
Thus there is evidence of a design which makes the list
in question relevant, and admissible.

In R. v. Sims' 7, Lord Goddard C.J.A., said inter
alia (at pp. 537 and 538):

... Evidence is not to be excluded merely because it
tends to show the accused to be of a bad disposition, but
only if it shows nothing more. There are many cases
where evidence of specific acts or circumstances con-
necting the accused with specific features of the crime
has been held admissible, even though it also tends to
show him to be of bad disposition. The most familiar
example is when there is an issue whether the act of the
accused was designed or accidental or done with guilty
knowledge, in which case evidence is admissible of a
series of similar acts by the accused on other occasions,

36 [1964] 2 d.C.C. 340.
3 [1946] 1 K.B. 531.

Dans R. v. Hannam 36, voici la principale ques-
tion dont la Cour d'appel de Nouvelle-Ecosse 6tait
saisie (A la p. 343):
[TRADUCTION] ... On a admis en preuve un bout de
papier trouv6 dans un portefeuille en la possession de
Michaud, I'autre accus6. Sur ce papier figurait une liste
de places d'affaires dans la r6gion du Halifax-Dart-
mouth m6tropolitain, y compris le bureau de poste de
Shearwater, MacCulloch's (Halifax) Limited, Canadian
Legion Scotia Branch, Cunard Street, Halifax, avec un
trait tir6 sur chacun de ces noms.

On a 6galement fait la preuve que les places d'affaires
de ces trois organisations avaient 6t6 cambriolees-le
bureau de poste de Shearwater, le 16 mars 1963, Mac-
Culloch's (Halifax) Limited, le 14 mars 1963, et la
Canadian Legion, le 16 mars 1963.

Il s'agit de savoir si, bierr qu'elle soit recevable contre
Michaud, cette liste est recevable contre l'appelant
Hannam.

11 pr6tend que par 1A des 616ments de preuve trbs
pr6judiciables ont 6t6 soumis au jury A son d6savantage.

Aprbs avoir ainsi 6nonc6 la question, cit6 divers
arrets et resume une partie de la preuve, le juge
Coffin a exprim6 l'opinion unanime en disant:

[TRADUCTION] Cette preuve 6tablit que Hannam et
Michaud 6taient, tous les deux, dans les environs de cet
6difice du ministbre des Travaux publics pendant une
p6riode de temps relativement courte, t6t le matin en
question et qu'ils y 6taient parce qu'ils participaient A
une activit6 commune quelconque. 11 y a donc preuve
d'un dessein qui rend la liste en question pertinente et
recevable.

Dans R. v. Sims', le juge en chef de la Cour
d'appel, lord Goddard, a dit notamment (aux pp.
537 et 538):
[TRADUCTION] ... Il ne faut pas juger une preuve
irrecevable pour la seule raison qu'elle tend A 6tablir les
mauvaises dispositions de l'accus6, mais seulement si elle
ne prouve rien d'autre. Il y a de nombreux cas oii la
preuve d'actes sp6cifiques ou de circonstances reliant
l'accus6 aux 616ments sp6cifiques du crime a 6t6 jug6e
recevable, meme si elle tendait 6galement A 6tablir ses
mauvaises dispositions. L'exemple le plus connu est lors-
que l'on cherche A savoir si la conduite de l'accus6 6tait
pr6m6dit6e, accidentelle ou faite avec connaissance cou-
pable, auquel cas est recevable la preuve d'une srie

36 [1964] 2 C.C.C. 340.
* [1946] 1 K.B. 531.
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because a series of acts with the self-same characteris-
tics is unlikely to be produced by accident or inadvert-
ence: see Makin v. Attorney-General South Wales,
[1894] A.C. 57, 65. . .. A similar distinction exists in
respect of articles found in possession of the accused. If
they have no connexion with the crime except to show
that the accused has a bad disposition, the evidence is
not admissible; but if there are any circumstances in the
crime tending to show a specific connexion between it
and the articles, the evidence is admissible; see per Lord
Sumner in Thompson v. Rex, [1918] A.C. 234. Thus, in
the case of burglary, evidence is admissible that house-
breaking implements such as might have been used in
the crime were found in the possession of the accused. In
the case of abortion, evidence is admissible that the
apparatus of an abortionist such as might have been
used in the crime was found in the possession of the
accused. The admissibility does not, however, depend on
the circumstance that the articles might have been used
in the crime. If there is any other specific feature
connecting the articles with the crime, it will suffice.

In George Albert Gillingham", the Court of
Criminal Appeal affirmed the following decision
of the trial judge admitting some obscene post-
cards as evidence on a charge of gross indecency
(at pp. 143 and 144):

''Evidence of their possession is not admissible, in my
opinion, merely to indicate the fact that [the appellant]
had a dirty mind; but if I can properly come to the
conclusion that they are the sort of things which might
well be used by a person who is guilty of such an offence
as this, as an adjunct, some assistance in the commission
of that offence, then I think that, under the doctrine laid
down by Darling, J., in the case of Twiss (13 Cr. App.
R. 17; [1918] 2 K.B. 853), they would be admissible
here. In my view, those are things which a man who was
guilty of an offence like this might well have about him,
and might well use as an adjunct to assist him in the
commission of this crime. How? By using them to
inflame the passions of the person with whom he intend-
ed or designed to commit this crime, or to rouse his own
passions for such a purpose."

To justify the introduction of the material in
question here Crown counsel said at trial:

[TRANSLATION] What I want to prove, your Lordship,
is the presence in the accused's home of substances, of
articles, of notes, which imply two things: (1) means rea;

38 (1939), 27 Cr. App. R. 143.

d'actes analogues accomplis par I'accus6 A d'autres occa-
sions, parce qu'il est invraisemblable qu'une s6rie d'actes
ayant absolument les mames caract6ristiques se produise
par accident ou inattention: voir Makin v. Attorney-
General South Wales, [1894] A.C. 57, 65. ... Une
distinction semblable existe relativement aux articles
trouv6s en la possession de I'accus6. Si leur seul lien avec
le crime est d'6tablir les mauvaises dispositions de l'ac-
cus6, la preuve n'est pas recevable; mais, si des circons-
tances du crime tendent A 6tablir un lien entre le crime
et les articles, la preuve est recevable; voir lord Sumner
dans Thompson v. Rex, [1918] A.C. 234. Ainsi, dans le
cas d'un vol par effraction, est recevable la preuve que
des instruments de cambriolage qui auraient pu servir au
crime ont 6t6 trouvbs en la possession de l'accus6. Dans
le cas d'un avortement, la preuve que l'attirail d'un
avorteur qui aurait pu servir au crime a 6t6 trouv6 en la
possession de l'accus6 est recevable. Cependant, la rece-
vabilit6 ne d6pend pas du fait que les articles aient pu
8tre utilis6s pour le crime. II suffit qu'un autre trait
sp6cifique les relie au crime.

Dans George Albert Gillingham", la Cour d'ap-
pel criminelle a confirm6 la d6cision du juge du
proc6s de recevoir en preuve A l'appui d'une accu-
sation de grossibre ind6cence, des cartes postales
obsc6nes. Cette d6cision avait 6t6 formul6e comme
suit (aux pp. 143 et 144):

[TRADUCTION] (A mon avis, la preuve de leur posses-
sion n'est pas recevable uniquement pour d6montrer que
(l'appelant) 6tait vicieux; cependant, si je peux conclure,
A bon droit, qu'une personne coupable d'une telle infrac-
tion pourrait bien utiliser ce genre de choses comme
accessoires pour commettre l'infraction, alors, je crois
que selon la doctrine 6nonc6e par le juge Darling dans
l'arrat Twiss (13 Cr. App. R. 17; [1918] 2 K.B. 853),
elles seraient recevables en preuve ici. Il s'agit, je crois,
d'objets qu'un homme coupable d'une infraction sembla-
ble pourrait bien avoir en sa possession et pourrait bien
utiliser comme accessoires pour commettre ce crime.
Comment? En les utilisant pour exciter la personne avec
laquelle il avait l'intention ou le dessein de commettre ce
crime, ou pour animer ses propres passions dans un tel
but.

Pour justifier la production de ce dont il s'agit
ici le substitut a d6clar6 au procks:

Ce que je veux prouver votre Seigneurie, c'est la pr6-
sence chez l'accus6 de substances, d'objets, de notes qui
impliquent deux choses: 1) la mens rea, 2) l'intbret de

38 (1939), 27 Cr. App. R. 143.
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(2) the accused's interest in importing, the interest he
may have.

In my opinion, the two reasons cited were valid.

It is clear that, in cases of this kind, the guilty
intent ordinarily cannot be established by direct
evidence, and it is therefore necessary to admit in
evidence every bit of circumstantial evidence. In
the case at bar, I find a clear connection between
the fact that the accused was a user of a prohibited
narcotic and the presence of a quantity of that
narcotic concealed in a piece of furniture that was
imported from a country in which this narcotic is
produced. As can be seen from the various cases
cited, it is not necessary for the admission of
circumstantial evidence that the connection be-
tween the guilty intent and the evidence in ques-
tion be conclusive. Provided there is some connec-
tion, such evidence must be admitted for what it is
worth. Moreover, as this Court has recently held in
R. v. Cooper39 , it is not necessary that circumstan-
tial evidence of guilty intent be such as to exclude
any other rational hypothesis.

With regard to the second reason put forward
by Crown counsel, what he called the "interest"
which the accused had in the importation, this was
clearly what is usually called his motive, as distin-
guished from intent. If the accused really was a
marijuana user, his motive in importing it was
obvious: to satisfy his desire. In my opinion this
second reason is conclusive of the admissibility in
evidence of anything tending to show that the
accused did use marijuana. In Smith & Hogan's
Criminal Law (4th ed.) I read at p. 64:

As evidence, motive is always relevant. This means
simply that, if the prosecution can prove that D had a
motive for committing the crime, they may do so since
the existence of a motive makes it more likely that D in
fact did commit it. Men do not usually act without a
motive.

I will refrain from reviewing the case law in
support of this statement because it appears to

3 [1978] 1 S.C.R. 860.

I'accus6 quant A l'importation, l'int6rt qu'il peut avoir.

A mon avis, les deux raisons invoqu6es sont
valables.

Il est 6vident que dans des affaires de ce genre
l'intention coupable ne saurait ordinairement 8tre
6tablie par une preuve directe, il faut donc admet-
tre tout ce qui peut constituer un 616ment de
preuve indirecte. En l'occurrence il me parait exis-
ter une relation manifeste entre le fait que l'accus6
serait un usager d'un stupffiant prohib6 et la
pr6sence d'une quantit6 de ce stup6fiant cach6
dans un meuble import6 d'un pays oia l'on en
produit. Comme on l'a vu dans diverses citations, il
n'est pas n6cessaire pour rendre admissible un
616ment de preuve indirecte que la relation entre
l'intention coupable et le fait dont il s'agit soit
d6monstrative. Dbs qu'il y a une certaine relation,
la preuve de chaque 616ment doit 8tre admise quel
qu'en soit le poids. De plus, comme nous venons de
le d6cider dans R. c. Cooper39, il n'est pas n6ces-
saire que la preuve indirecte de l'intention coupa-
ble soit de nature A exclure toute autre hypoth6se
rationnelle.

Quant A la seconde raison invoqu6e par le sub-
stitut, ce qu'il appelle l'intbr~t que peut avoir
I'accus6 quant A l'importation, c'est 6videmment ce
qu'on d6signe plus souvent comme le motif, par
opposition A l'intention proprement dite. Si vrai-
ment I'accus6 est un usager de marihuana, son
motif d'en faire l'importation est 6vident: c'est de
satisfaire son penchant. Cette seconde raison me
semble pbremptoire quant A I'admissibilit6 de la
preuve de tout ce qui tend A d6montrer que l'ac-
cus6 fait usage de marihuana. Voici ce qu'on lit
dans Smith & Hogan's Criminal Law (4 6d.) A la
p. 64:

[TRADUCTION] Le mobile est toujours pertinent
comme preuve. Cela signifie simplement que si la pour-
suite peut 6tablir que D avait un mobile de commettre le
crime, la poursuite est admise A le faire puisque l'exis-
tence d'un mobile rend plus probable la commission de
ce crime par D. Normalement les gens n'agissent pas
sans mobile.

Je m'abstiendrai de faire une revue de la juris-
prudence A l'appui de cet 6nonc6 de principe car il

39 [1978] 1 R.C.S. 860.
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stand unchallenged. In my view, even if this were
the only reason for admitting the evidence in ques-
tion, it would suffice to justify the decision of the
Court of Appeal on the point.

For these reasons, I would dismiss the appeal.

BEETZ J. (dissenting)-I concur in the reasons
of Pratte J., except as to the admissibility of
evidence of the air waybill: on this point, I share
the view of Pigeon J.

Although the Court of Appeal does not say so in
its judgment, I must assume that it considered
whether the verdict would necessarily have been
the same in the event that the trial judge had
committed no error (V6zeau v. The Queen"O) and
that the Court implicitly concluded that it would
not. However, not counting the irregularities in the
selection of the jury, the Court of Appeal attribut-
ed two errors to the trial judge, whereas I am of
the opinion that he only made one: he refused to
admit in evidence the air waybill tending to estab-
lish that the twenty pounds of cannabis were
imported into Canada. The record contains other
evidence of such importation, in addition to the air
waybill. In order to decide whether the setting
aside of the acquittal should be upheld, therefore,
the weight of this other evidence should be
assessed. In such circumstances, I would return the
case to the Court of Appeal for it to decide
whether there should be a new trial because the
verdict would not necessarily have been the same
in the event that the trial judge had admitted the
air waybill in evidence.

Appeal allowed, MARTLAND, PIGEON and
BEETZ JJ. dissenting.

Solicitor for the appellant: Roch Fournier,
Sherbrooke, Quebec.

Solicitor for the respondent: Rjean Paul,
Montreal.

- [1977] 2 S.C.R. 277.

me parait incontest6. A mon avis, m6me s'il n'y
avait que cette seule raison de recevoir la preuve
dont il s'agit, elle suffirait A justifier la d6cision de
la Cour d'appel sur ce point.

Pour ces motifs je conclus au rejet du pourvoi.

LE JUGE BEETZ (dissident)-Je suis d'accord
avec les motifs du juge Pratte sauf en ce qui
concerne l'admissibilit6 en preuve de la lettre de
transport a6rien; je partage sur ce point l'opinion
du juge Pigeon.

Quoiqu'elle n'en dise rien dans son arr~t, je dois
pr6sumer que la Cour d'appel s'est demand6 si le
verdict aurait n6cessairement 6t6 le m8me dans
l'hypoth6se ou le juge du procks n'aurait commis
aucune erreur (Vizeau c. La Reine") et qu'elle a
implicitement conclu par la n6gative. Mais, sans
compter les irr6gularit6s relatives au choix du jury,
la Cour d'appel reproche deux erreurs au juge du
procks tandis que je suis d'avis qu'il n'en a commis
qu'une seule: il a refus6 d'admettre en preuve la
lettre de transport abrien qui tend A 6tablir que les
20 livres de cannabis ont 6t6 import6es au Canada.
Or le dossier contient d'autres preuves de cette
importation, en outre de la lettre de transport
a6rien. Pour d6cider s'il y a lieu de maintenir
l'annulation de l'acquittement, il faut donc appr6-
cier la suffisance de ces autres preuves. Dans cette
situation, je suis d'avis de retourner l'affaire A la
Cour d'appel afin que celle-ci d6cide s'il doit y
avoir nouveau procks parce que le verdict n'aurait
pas n6cessairement 6t6 le m8me dans l'hypoth6se
oil le premier juge aurait admis en preuve la lettre
de transport a6rien.

Pourvoi accueilli, les juges MARTLAND,
PIGEON et BEETZ tant dissidents.

Procureur de l'appelant: Roch Fournier, Sher-
brooke, Qubbec.

Procureur de l'intinbe: R~jean Paul, Montrial.

[ (1977] 2 R.C.S. 277.
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Michael Robin Lees Appellant;

and

Her Majesty The Queen Respondent.

1979: April 30; 1979: May 31.

Present: Laskin C.J. and Pigeon, Dickson, Beetz, Estey,
Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Criminal law - Robbery - Stabbing - Sentencing
- First offender - Character and psychiatric evidence
favourable to the accused - Prejudicial evidence
adduced in reply - Evidence as to weapon, disguise
found in accused's apartment - Evidence as to
accused's plans to commit a further crime.

Appellant was convicted on a plea of guilty of rob-
bery. The provincial court judge sentenced him to eight
years' imprisonment. The offence occurred at a Safeway
Store in Toronto where appellant and a companion
concealed themselves in an underground parking lot
after having deflated a tire on the automobile of the
store manager. When all the other employees had left
the manager entered the parking lot and upon finding
that his tire was flat began to change it. Appellant
appeared with a butcher's bone paring knife and, when
the manager resisted his advance by reaching for a tire
iron, appellant stabbed the manager three times and
inflicted injuries including a collapsed lung and cuts on
the hand. The manager was forced to surrender his keys
and the sum of $20,000 was stolen. The injured man was
left in the premises but appellant did after leaving the
premises phone for an ambulance. The manager recov-
ered but now has a partially disabled hand. Appellant
was arrested and brought to trial about a year after the
robbery. After the plea of guilty a police officer gave an
account of the facts and in doing so made certain
observations favourable to the accused. A psychiatrist
then gave evidence again favourable to the accused
pointing to his "non-violent character" and "genuine
remorse". Further evidence of good character was elicit-
ed from appellant's employer. The Crown however
recalled the police officer who, after alluding to the
increase of armed robberies in Toronto, indicated that at
the appellant's apartment shortly after his arrest the
police found another weapon and disguises and that
appellant had there told them that he had been planning
another robbery. No objection was taken to the admissi-
bility of the statement and appellant did not crossexam-
ine on it. Appellant had no previous convictions and on

Michael Robin Lees Appelant;

et

Sa Majest6 La Reine Intime.

1979: 30 avril; 1979: 31 mai.

Pr6sents: Le juge en chef Laskin et les juges Pigeon,
Dickson, Beetz, Estey, Pratte et McIntyre.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel - Vol qualifig - Agression a coups
de couteau - Sentence - Premibre infraction -
Riputation et timoignage d'un psychiatre favorable 6
l'accusg - Eliment de preuve prijudiciable prgsentg en
rdplique - Arme et diguisement trouvs dans l'appar-
tement de l'accusg - L'accusg projetait de commettre
un autre crime.

L'appelant a 6t6 condamn6 A la suite d'un plaidoyer
de culpabilit6 pour vol qualifi6. Le juge de la Cour
provinciale lui a impos6 une peine d'emprisonnement de
huit ans. L'acte criminel a 6t6 perp6tr6 dans un magasin
Safeway A Toronto; I'appelant et un comparse se sont
cach6s dans le parc de stationnement souterrain aprds
avoir d6gonfl6 un pneu de l'automobile du gbrant du
magasin. Aprbs le d6part de tous les employbs, le gbrant
s'est rendu dans le parc de stationnement et voyant le
pneu A plat, il a entrepris de le changer. L'appelant a
surgi arm6 d'un grand couteau A d6pecer; comme le
g6rant cherchait A s'emparer d'une c16 A roue, il l'a
poignard6 A trois reprises, lui infligeant plusieurs blessu-
res dont un collapsus pulmonaire et des coupures A la
main. Le g6rant a di remettre ses cl6s et une somme de
$20,000 a 6t6 vole. Le g6rant a 6t6 abandonn6 sur les
lieux mais I'appelant, aprbs s'8tre enfui, a t6l6phon6 A
des ambulanciers. Le g6rant s'est r6tabli mais il souffre
toujours d'une incapacit6 partielle de la main. L'appe-
lant a 6t6 arrat6 et a subi son procks environ un an aprbs
la perp6tration du vol qualifi6. Apris le plaidoyer de
culpabilit6 de l'appelant, un policier est venu relater les
faits et, ce faisant, il a fait des remarques favorables A
l'accus6. Un psychiatre est alors venu t6moigner pour
dire que l'appelant n'6tait pas violent et qu'il regrettait
v6ritablement sa conduite. En outre, I'employeur de
l'appelant a t6moign6 de la bonne r6putation de ce
dernier. Cependant, le ministbre public a de nouveau
cit6 le policier qui, aprbs avoir fait allusion A la recrudes-
cence des vols A main arm6e A Toronto, a indiqu6 qu'A
l'appartement de l'appelant peu de temps apres son
arrestation, les policiers ont trouv6 une autre arme et des
d6guisements et que l'appelant leur avait dit qu'il pr6pa-
rait un autre vol. On ne s'est pas oppos6 a la recevabilit6
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appeal argued that the trial judge had in imposing
sentence taken into account other untried or potential
offences. The Court of Appeal dismissed the appeal
without recorded reasons.

Held: The appeal should be dismissed.
It did not appear that the trial judge had considered

any potential untried offence and it was doubtful wheth-
er there was a possible offence. The impugned evidence
was in the circumstances properly admissible on the
issue of appellant's character, conduct and attitude and
indeed was particularly relevant in view of the medical
evidence adduced by the appellant. It was open to the
trial judge to weigh this with the other evidence which
had been given and his reasons did not disclose any
undue reliance on the reply evidence nor any undue
rejection of the evidence called for the appellant.

R. v. Harris (1917), 30 C.C.C. 13; R. v. Huchison
(1972), 56 Cr. App. R. 307; R. v. Cote (1967), 3 C.C.C.
97; R. v. Taylor, [1959] O.W.N. 1 distinguished; R. v.
Warner, Urquhart, Martin & Mullen (1946), 2 C.R.
316 referred to.

APPEAL from a judgment of the Court of
Appeal for Ontario dismissing without recorded
reasons an appeal from sentence imposed by a
provincial court judge after a plea of guilty to a
charge of robbery. Appeal dismissed.

John A. Olah and Paul H. Shapiro, for the
appellant.

Casey Hill, for the respondent.

The judgment of the Court was delivered by

MCINTYRE J.-This appeal attacks the legality
of a sentence of eight years' imprisonment imposed
upon the appellant by a provincial court judge
after a plea of guilty to a charge of robbery. It is
alleged that the sentencing judge was in error in
that in imposing the sentence he admitted and
acted upon evidence of a potential but untried
charge not connected with the offence to which the
plea of guilty had been entered. An appeal to the
Ontario Court of Appeal was dismissed without
reasons being given and this appeal comes by leave
of this Court. Due to the absence of reasons in the

du t6moignage et l'avocat de l'appelant n'a pas contre-
interrog6 le t6moin. L'appelant n'avait pas t6 d6clar6
coupable d'un acte criminel auparavant et, en appel, il a
pr6tendu que le juge du proc6s avait tenu compte d'au-
tres actes criminels possibles ou n'ayant fait I'objet
d'aucun proc6s. La Cour d'appel a rejet6 l'appel sans
motifs 6crits.

Arret: Le pourvoi doit 8tre rejet6.
Le juge du procks ne semble pas avoir tenu compte

d'infractions possibles n'ayant fait l'objet d'aucun procks
et la possibilit6 d'une autre infraction est douteuse. La
preuve contest6e 6tait recevable dans les circonstances
parce qu'elle portait sur la r6putation, la conduite et
l'attitude de l'appelant et en fait elle 6tait particulibre-
ment pertinente eu 6gard A la preuve m6dicale de l'appe-
lant. Le juge du procks pouvait 6valuer cette preuve au
m8me titre que l'autre preuve avanc6e par l'accus6 et
d'aprbs ses motifs, il ne semble pas s'8tre fond6 indfi-
ment sur la preuve fournie en r6plique ni avoir indament
rejet6 la preuve fournie par l'appelant.

Distinction faite avec les arr8ts: R. v. Harris (1917),
30 C.C.C. 13; R. v. Huchison (1972), 56 Cr. App. R.
307; R. v. Cote (1967), 3 C.C.C. 97 et R. v. Taylor,
[1959] O.W.N. 1; arrt mentionn6: R. v. Warner, Urqu-
hart, Martin & Mullen (1946), 2 C.R. 316.

POURVOI A l'encontre d'un arr8t de la Cour
d'appel de l'Ontario qui a rejet6, sans motifs 6crits,
un appel interjet6 d'une sentence imposee par un
juge de la Cour provinciale A la suite d'un plai-
doyer de culpabilit6 sur une accusation de vol
qualifi6. Pourvoi rejet6.

John A. Olah et Paul H. Shapiro, pour
l'appelant.

Casey Hill, pour l'intimbe.

Le jugement de la Cour a 6t6 rendu par

LE JUGE MCINTYRE-Le pourvoi attaque la
16galit6 d'une peine d'emprisonnement de huit ans
impos6e A l'appelant par un juge de la Cour pro-
vinciale A la suite d'un plaidoyer de culpabilit6 sur
une accusation de vol qualifi6. On pr6tend que le
juge qui a prononc6 la sentence a commis une
erreur en acceptant en preuve et en invoquant dans
son jugement un t6moignage portant sur une accu-
sation possible mais n'ayant fait l'objet d'aucun
procks et non li6e avec l'acte criminel auquel le
pr6venu a avou6 sa culpabilit6. Un appel devant la
Cour d'appel de l'Ontario a 6t6 rejet6 sans motifs
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Court of Appeal, it is in effect an appeal from the
trial judge.

The offence occurred at a Safeway Store in
Toronto. The appellant and a companion, who had
once been employed by Safeway and who was
familiar with the company's procedure, entered an
underground parking lot on Safeway's premises
and concealed themselves after having deflated a
tire on the automobile of the store manager. When
all other employees had left the premises, the
manager entered the parking lot. Upon finding
that his tire was flat, he began to change it. The
appellant then appeared with a butcher's bone
paring knife and when the manager resisted his
advance by reaching for a tire iron, the appellant
stabbed the manager three times and inflicted
injuries which included a collapsed lung and vari-
ous cuts on the hand. The manager was forced to
surrender his keys. The store premises were
entered and the sym of $20,000 was stolen. The
manager was left in the store premises but after
leaving the premises the appellant phoned for an
ambulance to come to the manager's assistance.
The manager recovered after hospital treatment
but has a partially disabled hand as a result of the
attack. The appellant was arrested and brought to
trial about one year after the commission of the
offence.

After the plea of guilty, a police officer gave an
account of the facts to the court. In doing so he
made certain observations favourable to the
accused. The following passage from the transcript
is found near the conclusion of his evidence while
he was under cross-examination:

Q. Could you tell the Court, please, Sergeant Jack-
son, about his attitude as such at that point and
what he had to say about it?

A. Well, when he was first arrested he immediately
admitted the offence, stating that he had done it.
He was very honest with us. He took us to his
apartment and gave us the knife he had kept for a
year, in fact, was still using it. He gave us the
glasses and other ... apparently he has worn.
Informed us he had bought this furniture with
some of the stolen money and he definitely
appeared to be remorseful, Your Honour. He told

6crits; le pourvoi est interjet6 sur autorisation de
cette Cour. Etant donn6 que la Cour d'appel n'a
pas r6dig6 de motifs, il s'agit en r6alit6 d'un appel
du jugement de premiere instance.

L'acte criminel a 6t6 perp6tr6 dans un magasin
Safeway A Toronto. L'appelant et un comparse qui
avait d6jA travaill6 pour Safeway et qui connaissait
les habitudes de l'6tablissement sont entr6s dans le
parc de stationnement souterrain de Safeway pour
s'y cacher aprbs avoir d6gonfl6 un pneu de l'auto-
mobile du g6rant du magasin. Apr~s le d6part de
tous les employ6s, le g6rant s'est rendu dans le
parc de stationnement. Voyant le pneu A plat, il a
entrepris de le changer. C'est alors que l'appelant
a surgi arm6 d'un grand couteau A d6pecer; comme
le g6rant cherchait A s'emparer d'une cl6 A roue, il
l'a poignard6 A trois reprises, lui infligeant plu-
sieurs blessures dont un collapsus pulmonaire et
des coupures A la main. Le gerant a dfi remettre
ses cl6s. Ils sont ensuite entr6s dans le magasin
pour s'enfuir avec une somme de $20,000. Le
gbrant a 6t6 abandonn6 dans le magasin mais
apres avoir quitt6 les lieux, I'appelant a demand6
par t6l6phone A des ambulanciers d'aller au
secours du gbrant. Aprbs des soins hospitaliers, le
g6rant s'est r6tabli mais il souffre toujours d'une
incapacit6 partielle de la main caus6e par I'agres-
sion. L'appelant a 6t6 arrt6 et a subi son procks
environ un an aprbs la perp6tration de l'infraction.

Aprds le plaidoyer de culpabilit6 de l'appelant,
la Cour a entendu un policier relater les faits. Ce
dernier a fait des remarques favorables A l'accus6.
Voici un extrait de son t6moignage vers la fin du
contre-interrogatoire:

[TRADUCTION] Q. Sergent Jackson, pouvez-vous
nous parler de son attitude et de ce qu'il a dit A ce
sujet?

R. Dbs qu'il a 6 arrat6, il a avou6, il a dit avoir
commis l'acte criminel. II a 6t6 trbs sincere. Il nous
a conduits A son appartement et nous a remis le
couteau qu'il conservait depuis un an et qu'il
continuait d'utiliser. Il nous a aussi remis les
lunettes et les autres choses ... qu'il a apparem-
ment portbes. Puis il nous a dit qu'il avait achet6
ces meubles avec une partie de I'argent vol6 et il
semblait rbellement repentant Votre Seigneurie. A
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us on a couple of occasions he wanted to go back
to see the victim to see if he had recovered, so he
did show some remorse and he did cooperate with
the police.

Q. Now, as a result, do you know, Sergeant, whether
Mr. Lees has been in any difficulty with the law
anywhere before this?

A. He has never been in any difficulty as far as the
Criminal Code is concerned to my knowledge.

Q. What about ...
A. Criminal offences.

Q. Shall we include drug offences with that?

A. That's in the Criminal Code that I've got. It's
right at the back.

Q. Have you formed-well, as a result of your inves-
tigation, Sergeant Jackson, can you give us some
indication as to the accused's proclivity for repeat-
ing this type of offence?

A. Well, in my opinion, I have no way of saying-he
could go out tomorrow and do the same thing-
but in my opinion I would say I don't think he
would do it again.

The appellant then called evidence from a psy-
chiatrist. The psychiatrist referred to the disturbed
early life of the appellant, who was thirty-five at
date of trial, and stated his opinion that the appel-
lant was not a violent man, that he showed genuine
remorse for his conduct and that he had learned
his lesson and would be unlikely to commit further
acts of violence. Further evidence of good charac-
ter was elicited from the appellant's employer.

The Crown then recalled the police officer.
After giving some evidence regarding the increase
in armed robberies in Toronto, the following pas-
sage appears in his evidence:

Q. Now, dealing with Mr. Lees. Am I right in saying
that you're one of the officers that arrested him?

A. Yes, sir, I arrested him.

Q. Where did you arrest him?
A. At his place of employment.

Q. Did you subsequently go to his apartment?
A. Yes, sir.

Q. And can you tell us what happened there, what
you found or ...

A. Well, we found the weapon that was used in this
offence. We found another weapon and other dis-

quelques reprises, il nous a dit qu'il voulait revoir
la victime pour voir si elle s'6tait r6tablie de sorte
qu'on peut dire qu'il avait des remords et qu'il a
coop6r6 avec la police.

Q. Savez-vous si M. Lees avait d6jA eu des d6m616s
avec la justice?

R. En ce qui concerne le Code criminel, non, autant
que je sache.

Q. Mais en ce qui concerne ...
R. Les actes criminels.

Q. Y incluez-vous les infractions relatives aux
drogues?

R. C'est dans mon Code criminel, A la fin.

Q. Pensez-vous, sergent Jackson,-d'aprbs votre
investigation-8tes-vous en mesure de nous dire si
l'accus6 pourrait r6cidiver?

R. A mon avis, je ne peux 8tre certain-il pourrait
recommencer demain-mais selon moi, je dirais
que je ne pense pas qu'il recommencera.

L'appelant a ensuite cit6 un psychiatre. Ce der-
nier a parl6 de l'enfance troubl6e de l'appelant, Ag6
de trente-cinq ans au moment du procks, et s'est
dit d'avis que l'appelant n'6tait pas violent, qu'il
regrettait v6ritablement sa conduite, qu'il avait
regu sa legon et qu'il 6tait improbable qu'il com-
mette d'autres actes de violence. En outre, l'em-
ployeur de l'appelant a t6moign6 de la bonne
r6putation de ce dernier.

Le ministbre public a de nouveau cit6 le policier.
Aprds avoir parl6 de la recrudescence des vols A
main arm6e A Toronto, il a d6clar6:

[TRADUCTION] Q. Revenons A M. Lees. Ai-je raison
de dire que vous 6tiez parmi les policiers qui l'ont
arrt6?

R. Oui, c'est moi qui l'ai arret6.

Q. Oa?
R. Chez son employeur.

Q. Vous ates-vous ensuite rendus A son appartement?
R. Oui maitre.

Q. Pouvez-vous nous dire ce qui s'est pass6, ce que
vous avez trouv6 ou ...

R. Nous avons trouv6 l'arme du crime. Nous y avons
trouv6 une autre arme et d'autres d6guisements et,
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guises and he was questioned in relation to this
other weapon and the disguises and he informed us
that he had been planning another robbery.

Q. And am I right in that when you arrested him it
was almost a year to the date from the occurrence
that we're dealing with?

A. Yes, sir. He had told us the reason that he had
been planning another robbery had been that he'd
spent all the money, the $20,000.00 that was
stolen in the first robbery.

No objection was taken to its admission and coun-
sel for the appellant did not cross-examine upon it.

Sentence was then imposed and since the trial
judge's reasons are short they are reproduced in
full:
I think that defence counsel has obviously prepared his
submissions carefully and ably. I cannot say that I am
convinced that this man has learned his lesson. By being
involved in a shocking incident and by being in gaol for
months, he may have learned his lesson. I don't know
whether he has or not. What the police officer testified a
few minutes ago, that a year after this unfortunate
incident this man had a weapon in his residence and a
mask, and he admitted at that time to being considering
a further crime. It leaves one somewhat pessimistic.
However, I do realize that by now he may have different
feelings and by the end of his sentence he may be fully
committed to living a good life.
Despite the fact that he had seriously wounded his
victim, he and his associate forced the victim to proceed
to a store and therein open the safe from which some
$20,000.00 was obtained. This offender is 35 years of
age and he's never been convicted of a criminal offence.
The factor of deterrence, in my view, outweighs any
other factor in this case and a severe sentence must be
imposed, although I've taken a great much into account
in his favour, his previous unblemished record and his
plea of guilty. He will no doubt obtain favourable
consideration for parole at some early stage of his
incarceration. I would support such consideration and I
will support it if need be. I now sentence him to eight
years in penitentiary.

The appellant argued that the trial judge in impos-
ing sentence took into account other untried or
potential offences and increased the sentence that
he would otherwise have imposed. It was contend-
ed that this was error for it is only when an
accused asks at the time of sentencing that an

interrog6 A leur sujet, I'accus6 nous a alors expli-
qu6 qu'il pr6parait un autre vol.

Q. La date de son arrestation a-t-elle bien eu lieu
environ un an apres la perp6tration de l'acte crimi-
nel dont il s'agit?

R. Oui maitre. Il nous a dit qu'il pr6parait un autre
vol parce qu'il avait 6puis6 les $20,000 provenant
du premier vol.

On ne s'est pas oppos6 A la recevabilit6 de ce
t6moignage et l'avocat de l'appelant n'a pas con-
tre-interrog6 le t6moin.

Une peine d'emprisonnement a 6t6 impos6e et,
vu la bri6vet6 des motifs de jugement du juge du
procks, en voici le texte integral:

[TRADUCTION] Je pense que l'avocat de la d6fense a
soigneusement et habilement pr6par6 ses arguments. Je
ne suis toutefois pas convaincu que l'accus6 ait regu sa
legon. Ce terrible incident et quelques mois de prison lui
ont peut-8tre servi de legon. Je n'en suis pas certain. Le
t6moignage que vient de rendre le policier selon lequel A
peine un an aprbs ce malheureux incident, I'accus6 avait
une arme et un masque dans son appartement et pr6pa-
rait, de son propre aveu, un autre crime me laisse plut6t
perplexe. Cependant, je pense qu'il peut d6jA regretter
son acte et qu'aprds avoir purg6 sa peine, il sera entiare-
ment dispos6 A mener une vie honnate.

Malgr6 les s6rieuses blessures inflig6es A sa victime,
l'accus6 et son comparse l'ont oblig6e A se rendre au
magasin et A y ouvrir le coffre-fort dans lequel ils ont
pris quelque $20,000. Il est Ag6 de trente-cinq ans et n'a
jamais 6t6 d6clar6 coupable d'un acte criminel. En l'es-
p6ce, I'effet pr6ventif de la peine l'emporte sur toutes les
autres consid6rations et je conclus qu'une peine sbvbre
s'impose, tout en tenant compte du fait qu'avant l'inci-
dent son dossier 6tait vierge et qu'il a avou6 sa culpabi-
lit6. Il ne devrait pas avoir de difficult6s A obtenir une
libbration conditionnelle au cours des premibres ann6es
de son incarceration. J'appuierais une telle demande et
je l'appuierai si n6cessaire. Je le condamne donc A huit
ans de p6nitencier.

L'appelant pr6tend que le juge du procks a tenu
compte d'autres actes criminels possibles ou
n'ayant fait l'objet d'aucun procks et qu'il a en
cons6quence augments la peine qu'il aurait impo-
s6e autrement. On a soutenu que c'6tait une erreur
car c'est uniquement quand I'accus6 en fait la
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offence or offences other than the ones charged be
taken into consideration that a judge may consider
additional untried offences. In support of this posi-
tion, several cases were cited, they include R. v.
Harris', Ontario High Court per Mulock C.J.; R.
v. Huchison2 , English Court of Appeal (Criminal
Division); R. v. Cote', Saskatchewan Court of
Appeal; and R. v. Taylor, June 25, 1958, unreport-
ed but noted at [1959] O.W.N. 1, Ontario Court
of Appeal per Schroeder J.A., and other cases.

These cases, however, all speak of circumstances
very different from those before us now. In each
one it was clear that the sentencing judge con-
sidered earlier offences uncharged or unproved
and increased the sentences to be imposed as a
result. That is not the present case. It does not
appear to me that any potential untried offence
was considered by the trial judge in the case at
bar, and it is even doubtful whether there was a
possible offence. The appellant had tendered evi-
dence of good character. He tendered as well
evidence from the psychiatrist which went to show
that he was not a danger to the community and
that a long detention would not be necessary. The
trial judge was right in receiving this evidence. It
was relevant on the question of sentence and it was
entitled to serious consideration. In reply the
Crown, which had not attacked the character of
the appellant in giving particulars of the offence,
gave evidence of the circumstances which were
discovered upon the appellant's arrest about a year
after the offence. This evidence was properly ad-
missible on the issue of the appellant's character,
conduct, and attitude, all proper factors to be
taken into consideration on sentencing. See Roach
J.A. in R. v. Warner, Urquhart, Martin &
Mullen4 , at p. 321 (Ontario Court of Appeal). It
was particularly relevant in this case in view of the
medical evidence adduced by the appellant upon
these matters. It was open to the trial judge to
receive this evidence and to weigh it and consider

I(1917), 30 C.C.C. 13.
2 (1972), 56 Cr. App. R. 307.

(1967), 3 C.C.C. 97.
4(1946), 2 C.R. 316.

demande lors de l'imposition de la sentence que le
juge peut tenir compte d'infractions autres que
celle dont on l'accuse et qui n'ont fait l'objet
d'aucun procks. II cite plusieurs arr~ts A l'appui de
cet argument, notamment R. v. Harris', les motifs
du juge en chef Mulock de la Haute Cour de
l'Ontario; R. v. Huchison2, Cour d'appel d'Angle-
terre (Chambre criminelle) R. v. Cote', Cour d'ap-
pel de la Saskatchewan; et R. v. Taylor, 25 juin
1958, arret in6dit mais comment6 A [1959]
O.W.N. 1, par le juge Schroeder de la Cour
d'appel de l'Ontario.

Ces arrets portent tous sur des circonstances
tout A fait diff6rentes des pr6sentes. Dans chaque
cas, il est clair que le juge qui a prononc6 la
sentence s'est fond6 sur des infractions antbrieures
non prouv6es et n'ayant fait l'objet d'aucune pour-
suite pour augmenter la sentence. Ce n'est pas le
cas en l'esp6ce. Le juge du procks ne me semble
pas avoir tenu compte d'infractions possibles
n'ayant fait l'objet d'aucun procks et la possibilit6
d'une autre infraction est m~me douteuse. L'appe-
lant a pr6sent6 une preuve de bonne r6putation. II
a 6galement cit6 un psychiatre qui a t6moign6 que
l'accus6 ne representait pas un danger pour la
soci6t6 et qu'une longue p6riode d'incarc6ration
n'6tait pas necessaire. Le juge du procks a eu
raison de recevoir ces t6moignages en preuve. Ils
6taient pertinents et m6ritaient d'8tre pris en consi-
d6ration. En r6plique, le ministbre public, qui
n'avait pas contest6 la bonne r6putation de l'appe-
lant en exposant les d6tails de l'acte criminel, a
produit une preuve r6v6lant les d6couvertes faites
lors de l'arrestation de l'appelant, environ un an
aprbs la perp6tration de l'acte. Cette preuve 6tait
recevable parce qu'elle portait sur la r6putation, la
conduite et l'attitude de l'appelant, des 616ments
qui peuvent A juste titre tre pris en consid6ration
pour 6tablir la sentence. Voir le jugement du juge
Roach dans R. v. Warner, Urquhart, Martin &
Mullen 4 Ala p. 321 (Cour d'appel de l'Ontario).
Cette preuve 6tait particulibrement pertinente en
l'espice eu 6gard A la preuve m6dicale de l'appe-

'(1917), 30 C.C.C. 13.
2 (1972), 56 Cr. App. R. 307.
3 (1967), 3 C.C.C. 97.
4(1946), 2 C.R. 316.
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it along with the evidence of good character and
the medical evidence which had been given. His
reasons do not, in my opinion, disclose any undue
reliance on the reply evidence nor do they indicate
any wholesale rejection of the evidence called for
the appellant. The trial judge appears to have
given fair and balanced consideration to the evi-
dence before him. I am unable to find any error in
law upon his part and I would dismiss the appeal.

Appeal dismissed.

Solicitors for the appellant: McKeown, Yoerger,
Spearing & Piller, Toronto.

Solicitors for the respondent: The Ministry of
the Attorney General, Toronto.

lant sur le sujet. Le juge du procks pouvait recevoir
cette preuve, I'6valuer et en tenir compte au m8me
titre que la preuve de bonne r6putation et la preuve
m6dicale avanc6es par l'accus6. A mon avis,
d'aprbs ses motifs, le juge du procks ne semble pas
s'8tre fond6 indfiment sur la preuve fournie en
r6plique ni avoir globablement rejet6 la preuve
fournie par l'appelant. II parait avoir bien pes6
toute la preuve. J'estime qu'il n'a commis aucune
erreur sur une question de droit et je suis donc
d'avis de rejeter le pourvoi.

Pourvoi rejeti.

Procureurs de I'appelant: McKeown, Yoerger,
Spearing & Piller, Toronto.

Procureurs de l'intimbe: The Ministry of the
Attorney General, Toronto.
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G. Ross Guy Appellant;

and

Trizec Equities Limited, Fundy Construction
Company Limited, and Maritime Form Work
Limited Respondents.

1978: December 7; 1979: June 14.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF NOVA
SCOTIA, APPEAL DIVISION

Damages - Award for loss of future earnings -
Determination of probable retirement date - Deduc-
tion of director's fees - Treatment of contributory
pension benefits - Diminution of pension benefits as
result of early retiral.

Appellant was injured on December 4, 1974, when a
piece of plywood fell from the roof of an office building
in Halifax owned and occupied by the respondent Trizec
while repairs were being effected thereon by the
respondent Fundy which had in turn subcontracted to
the respondent Maritime. In the course of erecting a
construction shack on the roof of the Trizec building a
piece of plywood was dropped to the unprotected side-
walk and hit appellant who suffered serious injuries to
back and neck. Appellant also suffered psychological
side effects and as a result of the accident was, accord-
ing to medical evidence, prevented from continuing
work. On December 31, 1975, he retired. He received a
company pension of approx. $14,000 per annum and a
director's fee $2,000 per annum plus $50 per meeting.
At trial Cowan C.J. found the respondents liable in
negligence for the accident and while this finding was
not disturbed his award of $250,000 (a global amount)
was reduced to $133,000 by a majority in the Court of
Appeal. In determining the award for loss of future
earnings the majority proceeded on the basis that had
appellant not been injured he would probably in any
event have retired within weeks of his sixtieth birthday.

Held: The appeal should be allowed.

The Appeal Division correctly adopted the method set
out by this Court (per Dickson J.) in Andrews et al. v.
Grand & Toy Alberta Ltd. et al., [1978] 2 S.C.R. 229
in its assessment of general damages and in so doing
necessarily made a finding as to the probable date of the
appellant's retirement if no accident had occurred.

G. Ross Guy Appelant;

et

Trizec Equities Limited, Fundy Construction
Company Limited et Maritime Form Work
Limited Intimes.

1978: 7 d6cembre; 1979: 14 juin.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR

SUPREME DE LA NOUVELLE-ECOSSE

Dommages-intgrits - Indemnit pour perte de gains
futurs - Ddtermination de la date probable de retraite
- Deduction du salaire de directeur - Traitement des
prestations de pension contributive - Diminution des
prestations de pension par suite de la retraite
primaturge.

Le 4 d6cembre 1974, I'appelant a 6t6 bless6 par un
morceau de contre-plaqu6 tomb6 du toit d'un immeuble
A bureaux A Halifax, occup6 par la propriftaire intim6e
Trizec, alors que des r6parations y 6taient effectues par
l'intim6e Fundy qui, pour sa part, avait confi6 ce travail
A un sous-entrepreneur, l'intimbe Maritime. Alors qu'on
6tait A 6riger un abri de construction sur le toit de
l'6difice Trizec, un morceau de contre-plaqu6 est tomb6
sur le trottoir inabrit6 et a frapp6 l'appelant qui a subi
de graves blessures au dos et au cou. L'appelant a aussi
souffert d'effets secondaires d'ordre psychologique et,
selon la preuve m6dicale, n'a pu poursuivre son travail
suite A l'accident. II a pris sa retraite le 31 d6cembre
1975. II a requ de la compagnie une pension d'environ
$14,000 par ann6e ainsi qu'un salaire de directeur de
$2,000 par ann6e plus $50 par assembl6e. Au procks, le
juge en chef Cowan a conclu que l'accident avait 6t6
caus6 par la n6gligence des intimbes et bien que cette
conclusion n'ait pas 6t6 modifi6e, l'indemnit6 de $250,-
000 (un montant glogal) a 6t6 r6duite A $133,000 par la
Cour d'appel A la majorit6. En fixant l'indemnit6 pour
perte de gains futurs, la majorit6 est partie du principe
que si l'appelant n'avait pas 6t6 bless6, il aurait proba-
blement pris sa retraite, de toute fagon A quelques
semaines prbs de son soixantibme anniversaire.

Arrit: Le pourvoi doit 8tre accueilli.

La Division d'appel a adopt6 A bon droit la m6thode
expos6e par cette Cour (le juge Dickson) dans Andrews
et autres c. Grand & Toy Alberta Ltd. et autre, [1978]
2 R.C.S. 229, dans son 6valuation des dommages-int6-
rats g6n6raux et, en cela, elle s'est n6cessairement pro-
nonc6e sur la date probable de la retraite de l'appelant si
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While the director's fees for 1976 and 1977 should be
deducted in making provision for loss of earnings the
pension benefits should not be so deducted. The pension
was contributory, deriving from the appellant's contract
with his employer and the payments made pursuant to it
are akin to payments under an insurance policy. The
proposition that the appellant's pension would be for a
diminished amount as a result of lost years of earning
was not apparently considered either at trial or on
appeal and should not, having regard to the insufficiency
of evidence to support it in the record, be considered for
the first time in this Court. The cross-appeal based on
the failure of the Appeal Division to make a deduction
for income tax should be dismissed for the reasons given
in R. v. Jennings, [1966] S.C.R. 532, the clarity of
which leaves no room for debate as to the law in this
country.

Andrews et al. v. Grand & Toy Alberta Ltd. et al.,
[1978] 2 S.C.R. 229; Thornton v. School District No.
57 (Prince George) et al., [1978] 2 S.C.R. 267; Arnold
et al. v. Teno et al., [1978] 2 S.C.R. 287; Parry v.
Cleaver, [1970] A.C. 1; Canadian Pacific Ltd. v. Gill,
[1973] S.C.R. 654; R. v. Jennings, [1966] S.C.R. 532
followed.

APPEAL from a judgment of the Supreme
Court of Nova Scotia, Appeal Division', allowing
an appeal from a judgment of Cowan C.J.T.D. 2 at
trial. Appeal allowed, judgment below varied,
cross-appeal dismissed.

Keith E. Eaton, Q.C., and A. William Moreira,
for the appellant.

David R. Chipman, Q.C., for the respondents.

The judgment of the Court was delivered by

RITCHIE J.-This is an appeal brought with
leave of the Appeal Division of the Supreme Court
of Nova Scotia from a judgment rendered by it
allowing an appeal from a judgment of Chief
Justice Cowan, varying the award of damages
made by him and dismissing the cross-appeal
entered by the present appellant.

' (1978), 26 N.S.R. 1.
2 (1977), 26 N.S.R. 48.

I'accident ne s'6tait pas produit. Bien que le salaire de
directeur pour les ann6es 1976 et 1977 devrait 6tre
d6duit pour calculer la perte de revenus, les prestations
de pension ne devraient pas 8tre d6duites de la facon
propos6e. La pension est contributive, elle provient du
contrat de l'appelant avec son employeur et les paie-
ments faits en vertu de celle-ci sont de m8me nature que
les paiements faits aux termes d'une police d'assurance.
La proposition que la pension de l'appelant serait d'un
montant r6duit A cause des annbes perdues de revenu n'a
apparemment 6t6 6tudi6e ni au procks ni en appel et elle
ne devrait pas, compte tenu du manque de preuve pour
l'appuyer au dossier, 6tre 6tudi6e pour la premiere fois
devant cette Cour. Le pourvoi incident fond6 sur l'omis-
sion de la Division d'appel de faire une d6duction pour
l'imp6t doit etre rejet6 pour les raisons exposbes dans R.
c. Jennings, [1966] R.C.S. 532; la clart6 de cet arret ne
permet pas de remettre en question la r~gle appliqu6e
dans notre pays.

Jurisprudence: arrats suivis: Andrews et autres c.
Grand & Toy Alberta Ltd. et autre, [1978] 2 R.C.S.
229; Thornton c. School District No. 57 (Prince George)
et autres, [1978] 2 R.C.S. 267; Arnold et autre c. Teno
et autres, [1978] 2 R.C.S. 287; Parry v. Cleaver, [1970]
A.C. 1; Canadien Pacifique Lt&e c. Gill, [1973] R.C.S.
654; R. c. Jennings, [1966] R.C.S. 532.

POURVOI A 1'encontre d'un arret de la Division
d'appel de la Cour supreme de la Nouvelle-Ecos-
sel, qui a accueilli l'appel d'un jugement du juge
en chef Cowan de la Division d'instruction 2. Pour-
voi accueilli, jugement de la Division d'appel modi-
fi6, pourvoi incident rejet6.

Keith E. Eaton, c.r., et A. William Moreira,
pour l'appelant.

David R. Chipman, c.r., pour les intimbes.

Le jugement de la Cour a 6t6 rendu par

LE JUGE RITCHIE-Le pourvoi est interjet6 sur
autorisation de la Division d'appel de la Cour
supreme de la Nouvelle-tcosse A l'encontre d'un
arr~t prononc6 par cette dernidre qui accueillait
l'appel d'un jugement du juge en chef Cowan,
modifiait le montant des dommages-int&rts qu'il
avait accord6 et rejetait l'appel incident interjet6
par le pr6sent appelant.

' (1978), 26 N.S.R. 1.
2 (1977), 26 N.S.R. 48.
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The facts giving rise to this case have been
carefully and exhaustively described in the reasons
for judgment rendered by Mr. Justice Macdonald
on behalf of the majority of the Appeal Division
which are now conveniently reported in (1978),
Vol. 26 N.S.R. (hereinafter referred to as the
"Report") at pp. 7 et seq., which Report also
embodies the dissenting judgment of Mr. Justice
Cooper at pp. 41 et seq., and the reasons for
judgment delivered at trial by Chief Justice
Cowan of the Trial Division. I find it necessary,
however, in order to make these reasons more
intelligible, to recite the circonstances giving rise
to the questions of law raised in this appeal.

The appellant was injured on Decembre 4, 1974,
when a piece of plywood fell from the roof of an
office building in Halifax owned and occupied by
the respondent Trizec Equities Limited while
repairs were being effected thereon by the
respondent, Fundy Construction Company Lim-
ited which in turn subcontracted for this work to
be done by the respondent Maritime Form Work
Limited.

A construction shack was being erected on the
roof of this building by employees of Maritime
Form Work Limited when a piece of plywood was
dropped falling to the unprotected sidewalk below
and hitting the appellant on the neck and back
resulting in the serious injuries giving rise to the
present litigation.

The appellant, who was the Executive Vice-
President and General Manager of Nova Scotia
Savings and Loan Company, and as such was in
receipt of a salary in excess of $40,000 per annum,
suffered a severe strain of the neck and mid and
lower back as a result of this accident which also
produced psychological side effects and resulted in
his being prevented from continuing work accord-
ing to the testimony of a number of medical
experts who gave evidence at the trial.

On Decembre 31, 1975, the appellant officially
retired from his work and there is no doubt that
his retirement was occasioned by the injuries he
sustained as a result of being struck by the falling
plywood. Upon his retirement he received a com-
pany pension of approximately $14,000 per annum

Les faits A l'origine de la pr6sente affaire ont 6t6
longuement et minutieusement d6crits dans les
motifs de jugement prononc6s par le juge Macdo-
nald au nom de la majorit6 de la Division d'appel,
et maintenant publi6s A (1978), Vol. 26 N.S.R.
(d6sign6 plus loin par le arecueil*) aux pp. 7 et
suivantes; ce recueil contient 6galement l'opinion
dissidente du juge Cooper aux pp. 41 et suivantes,
et les motifs de jugement rendus au proces par le
juge en chef Cowan de la Division d'instruction.
Toutefois, pour rendre les pr6sents motifs plus
compr6hensibles il est n6cessaire, je crois, d'expo-
ser les circonstances qui ont donn6 lieu aux ques-
tions de droit soulev6es dans le pourvoi.

Le 4 d6cembre 1974, I'appelant a 6 bless6 par
un morceau de contre-plaqu6 tomb6 du toit d'un
immeuble A bureaux A Halifax, occup6 par la
propri6taire intimbe Trizec Equities Limited, alors
que des r6parations y 6taient effectu6es par l'inti-
m6e Fundy Construction Company Limited qui,
pour sa part, avait confi6 ce travail A un sous-
entrepreneur, l'intimbe Maritime Form Work
Limited.

Les employ6s de Maritime Form Work Limited
6taient A 6riger un abri de construction sur le toit
de cet 6difice lorsqu'un morceau de contre-plaqu6
est tomb6 sur le trottoir inabrit6 plus bas et a
frapp6 l'appelant au cou et au dos, lui causant les
blessures graves qui ont donn6 lieu au pr6sent
litige.

L'appelant, qui 6tait vice-pr6sident administratif
et g6rant-g6n6ral de la Nova Scotia Savings and
Loan Company et recevait A ce titre un salaire
sup6rieur A $40,000 par ann6e, a subi une grave
entorse au cou et A la r6gion m6diane et inf6rieure
du dos suite A cet accident, ce qui, selon plusieurs
experts m6dicaux qui ont t6moign6 au procks, a eu
sur lui des effets secondaires d'ordre psychologique
et l'a empich6 de poursuivre son travail.

L'appelant a officiellement pris sa retraite le 31
d6cembre 1975 et il n'y a aucun doute que celle-ci
a 6t6 occasionnee par les blessures subies lors de la
chute du morceau de contre-plaqu6. A sa retraite il
a requ de la compagnie une pension d'environ
$14,000 par ann6e ainsi que $2,000 par ann6e plus
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and his services as a director, for which he had
theretofor received no salary, were compensated
by a payment of $2,000 per annum plus $50 per
meeting. After an extensive review of the evidence,
Chief Justice Cowan found the injuries to have
been occasioned by the negligence of the respond-
ents and this finding was not disturbed in the
Appeal Division or seriously questioned in this
Court. In varying the award of $250,000 made by
Chief Justice Cowan, Mr. Justice Macdonald,
speaking for the majority of the Appeal Division,
reduced this amount to $133,000, while his brother
judge, Mr. Justice Cooper in dissent, would have
fixed the damages at a total of $195,166.80.

The learned trial judge found that the appellant
would not have continued working until the
normal age of retirement, i.e., 65 years, even if
there had been no accident, but he made no find-
ing as to the date at which the appellant's retire-
ment would take place and his failure to do so is
characterized as error by the Appeal Division.

In this regard, Mr. Justice Macdonald made the
following observation at p.18 of the Report:

With respect, it seems to me that once he decided that
the respondent would have retired early in any event the
trial judge should have indicated when, in his opinion,
this would have occurred. His failure to do so, in my
opinion was an error of omission that amounted, under
the circumstances, to an error in principle that entitles,
indeed requires, this Court to determine as best we can
when such premature retirement would have taken
place.

The majority opinion of the Appeal Division was
expressed by Mr. Justice Macdonald in the follow-
ing terms at p.32:
Giving all latitude to the respondent I do not think he
would have continued working for the company after
age sixty. The trial judge, as mentioned, found that the
probabilities are that Mr. Guy would not have continued
to age sixty-five. Some date prior to this must be
determined and on balance I am of the view that to fix
early retirement at age sixty, for assessment purposes, is
fair and reasonable.

And Mr. Justice Macdonald later said, at p.34:

$50 par assembl6e A titre de salaire pour les
fonctions de directeur qu'il occupait auparavant
sans r6mun6ration. Aprbs un examen approfondi
de la preuve, le juge en chef Cowan a conclu que
les blessures avaient 6t6 causbes par la n6gligence
des intimbes et cette conclusion n'a pas t modi-
fi6e par la Division d'appel ni s6rieusement contes-
t6e devant cette Cour. En modifiant l'indemnit6 de
$250,000 accord6e par le juge en chef Cowan, le
juge Macdonald, parlant au nom de la majorit6 de
la Division d'appel, a r6duit ce montant A $133,-
000 tandis que son coll6gue dissident, le juge
Cooper, aurait fix6 le montant des dommages-int6-
rats A un total de $195,166.80.

Le savant juge de premiere instance a conclu
que l'appelant n'aurait pas poursuivi son travail
jusqu' l'Age normal de la retraite, c'est-A-dire 65
ans, m~me si aucun accident n'6tait survenu, mais
il ne s'est pas prononc6 sur la date A laquelle
l'appelant aurait pris sa retraite, et la Division
d'appel a qualifi6 d'erreur son d6faut de se pronon-
cer sur ce point.

A cet 6gard, le juge Macdonald a fait la remar-
que suivante A la p. 18 du recueil:

[TRADUCTION] Je suis respectueusement d'avis que lors-
qu'il a d6cid6 que l'intim6 aurait, de toute fagon, pris
pr6matur6ment sa retraite, le premier juge aurait dfi
dire quand, A son avis, cet 6v6nement se serait produit.
Son d6faut de ce faire constitue, A mon avis, une erreur
d'omission qui 6quivaut, dans les circonstances, A une
erreur de principe qui permet et, en fait, exige que cette
cour 6tablisse avec le plus d'exactitude possible quand il
aurait pris cette retraite pr6matur6e.

L'opinion de la majorit6 de la Division d'appel a
6t6 exprimbe comme suit par le juge Macdonald A
la p. 32:
[TRADUCTION] Meme en 6tant le plus favorable possi-
ble A l'intim6 je ne crois pas qu'il aurait continu6 son
travail pour la compagnie apr~s I'Age de soixante ans.
Comme je l'ai mentionn6, le premier juge a conclu que,
selon les probabilit6s, M. Guy n'aurait pas poursuivi son
travail jusqu'a l'Age de soixante-cinq ans. II faut donc
6tablir une date ant~rieure et, A tout prendre, je suis
d'avis qu'aux fins d'6valuation il est juste et raisonnable
de fixer A soixante ans I'Age de la retraite pr6matur6e.

Et plus loin, le juge Macdonald a dit, A la p. 34:
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I know that the appellant ceased work as of December
31, 1975. In view of the finding by the trial judge that
the probabilities were that the appellant would have
taken early retirement it was necessary for me to deter-
mine as best I could when this would have taken place. I
found on a preponderance of probabilities that it would
have occurred at the end of 1978 when the appellant
would be within a few weeks of his sixtieth birthday.

Mr. Justice Cooper, on the other hand,
expressed a dissenting view at p. 44 where he said:

I now face the question-when would the respondent
have retired if he had not had the accident? My answer,
having regard to all the relevant evidence and the find-
ing of the trial judge to which I have referred, is
December 31, 1980, being 20 days short of the respond-
ent's sixty-second birthday. I think this date one which
does justice to the respondent and is also fair to the
wrongdoers responsible for his injuries.

With all respect for the learned dissenting judge, I
do not think it appropriate at this stage to overrule
the finding made by the majority of the Appeal
Division in this regard.

A more important question of law to which the
judgment of Chief Justice Cowan gives rise was
occasioned by the fact that after reviewing the
evidence he assessed the damages for both pecuni-
ary and non-pecuniary loss on a global basis at
$250,000 and in so doing he was at variance with
judgments subsequently delivered in this Court in
Andrews et al. v. Grand & Toy Alberta Ltd. et
al. ; Thornton v. School District No. 57 (Prince
George) et al.4; Arnold et al. v. Teno et al.', and
Keizer v. Hanna et al.6. In this regard my brother
Dickson, speaking for this Court in Andrews et al.
v. Grand & Toy Alberta Ltd. et al., supra, sum-
marized what is now recognized as the proper
method of assessing general damages when he
said, at p. 235:

The method of assessing general damages in separate
amounts, as has been done in this case, in my opinion, is
a sound one. It is the only way in which any meaningful
review of the award is possible on appeal and the only

3 [1978] 2 S.C.R. 229.
4 [1978] 2 S.C.R. 267.
5 [1978] 2 S.C.R. 287.
6 [1978] 2 S.C.R. 342.

[TRADUCTION] Je sais que l'appelant a cess6 de travail-
ler le 31 d6cembre 1975. Compte tenu de la conclusion
du premier juge que selon les probabilit6s l'appelant
aurait pris une retraite pr6maturbe, je devais 6tablir de
mon mieux la date de cet 6v6nement. Selon la pr6pond6-
rance des probabilitbs je conclus que cela se serait
produit A la fin de 1978, A quelques semaines prds du
soixantidme anniversaire de naissance de I'appelant.

Par ailleurs, le juge Cooper a exprim6 une opi-
nion dissidente A la p. 44:

[TRADUCTION] Je dois maintenant r6pondre A la
question-quand l'appelant aurait-il pris sa retraite
n'efit 6t6 I'accident? Compte tenu de toute la preuve
pertinente et de la conclusion du premier juge, dont j'ai
fait mention, ma r6ponse est le 31 d6cembre 1980, soit
20 jours avant le soixante-deuxibme anniversaire de
naissance de l'intim6. Je crois que cette date fait justice
A l'intim6 et est 6galement 6quitable pour les auteurs
responsables de ses blessures.

Avec 6gards pour le savant juge dissident, je ne
crois pas qu'il soit appropri6 A ce stade de rejeter
la conclusion de la majorit6 de la Division d'appel
A ce sujet.

Une question de droit plus importante que pose
le jugement du juge en chef Cowan r6sulte de ce
qu'aprbs avoir examin6 la preuve, il a 6valub A
$250,000 sur une base globale les dommages pour
le pr6judice p6cuniaire et non p6cuniaire et, en
cela, ce jugement est inconciliable avec les arr~ts
subs6quemment rendus par cette Cour, dans
Andrews et autres c. Grand & Toy Alberta Ltd. et
autre 3; Thornton c. School District No. 57 (Prince
George) et autres4; Arnold et autre c. Teno et
autres5 et Keizer c. Hanna et autre6. A cet 6gard,
mon colldgue le juge Dickson, parlant au nom de
cette Cour dans Andrews et autres c. Grand &
Toy Alberta Ltd. et autre, pr6cit6, a r6sum6 ce que
l'on reconnait maintenant comme la bonne fagon
d'6valuer les dommages-int6r8ts g6n6raux, lorsqu'il
a dit A la p. 235:

A mon avis, la m6thode employee en l'esp~ce, c'est-A-
dire l'6valuation des dommages-int6rits g6n6raux sous
des chefs distincts, est A retenir. Elle est la seule qui
permette en appel un examen s6rieux de l'indemnit6 et

[1978] 2 R.C.S. 229.
4 [1978] 2 R.C.S. 267.

[1978] 2 R.C.S. 287.
6 [1978] 2 R.C.S. 342.
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way of affording reasonable guidance in future cases.
Equally important, it discloses to the litigants and their
advisers the components of the overall award, assuring
them thereby that each of the various heads of damage
going to make up the claim has been given thoughtful
consideration.

It is appreciated that this method had not been so
clearly articulated at the time of the trial of the
present action and the learned Chief Justice did
not have the benefit of the guidelines established in
the cases last referred to which had not been
decided when he adopted the global approach. I
think, however, that it can be said with assurance
that the Appeal Division was correct in adopting
the method outlined by Mr. Justice Dickson, and if
this method is to be followed, it is obvious that it
was necessary to make a finding as to the probable
date of the appellant's retirement if no accident
had occurred.

In determining the amount to be awarded in
respect of loss of future earnings, the majority of
the Appeal Division proceeded on the basis that
the appellant had been deprived of his earnings
from the date of retirement, i.e., December 31,
1975, until December 31, 1978, a period of three
years, and in this regard Mr. Justice Macdonald
said, at p. 36 of the Report:

Because of the foregoing known facts and bearing in
mind that the respondent is to be compensated fully for
loss of earnings, it seems to me that the practical
approach is to award him for the years 1976, 1977 and
1978 what he would have earned according to his
actuarial witness based on an annual escalation rate of
five per cent. From such amount I would, like the
actuary, and for the reasons given, deduct the director's
fees for the years 1976 and 1977. I would not deduct
them for the current year because I have no way of
knowing if the respondent will continue to be a director
of the company or whether he will resign his director-
ship or be voted off the board. The pension is received
by the respondent as of right and I would therefore
propose that it be deducted for the three years with
which I am concerned.

Based on the foregoing approach for the year 1976 I
would round the respondent's salary to $50,000.00 from
which must be deducted pension benefits of $13,901.16,
which I round to $14,000.00, and director's fees of
$4,500.00, making a total deduction of $18,500.00, for a
net loss of earnings in 1976 of $31,500.00.

I'tablissement de rbgles valables pour l'avenir. De plus,
et cela est tout aussi important, elle fournit aux parties
en cause et A leurs conseillers la ventilation de l'indem-
nit6 totale et elle leur assure ainsi que chaque cat6gorie
de dommages dans Ia r6clamation a t soigneusement
6tudi6e.

II faut remarquer que cette m6thode n'avait pas
6t6 aussi bien formul6e A l'6poque du procks de la
pr6sente action et que le savant Juge en chef ne
b6n6ficiait pas des principes directeurs expos6s
dans les derniers arr8ts susmentionn6s qui
n'avaient pas encore 6t6 rendus lorsqu'il a adopt6
la m6thode globale. Je crois cependant que l'on
peut affirmer que la Division d'appel a eu raison
d'adopter la m6thode exposee par le juge Dickson
et, s'il faut la suivre, il est 6vident qu'il 6tait
n6cessairc d'6tablir quelle aurait 6t la date proba-
ble de la retraite de l'appelant n'eit 6t6 l'accident.

En fixant le montant A accorder A titre de perte
de gains futurs, la majorit6 de la Division d'appel
est partie du principe que l'appelant avait 6t6 priv6
de ses revenus depuis la date de sa retraite, c'est-A-
dire le 31 d6cembre 1975, jusqu'au 31 d6cembre
1978, une pbriode de trois ans et, A cet 6gard, le
juge Macdonald a dit, A la p. 36 du recueil:

[TRADUCTION] Compte tenu des faits connus, ant6-
rieurement exposes, et gardant A l'esprit que l'intim6
doit recevoir une indemnit6 entibre pour la perte de
gains, la m6thode pratique me semble 8tre de lui accor-
der pour les annbes 1976, 1977 et 1978 ce qu'il aurait
gagn6 selon l'actuaire expert qu'il a cit6 comme tbmoin,
en accordant 5 pour cent par ann6e d'augmentation.
Comme l'actuaire, pour les raisons donn6es, je d6duirais
de ce montant le salaire de directeur pour les ann6es
1976 et 1977. Je ne les d6duirais pas pour l'ann6e
courante puisque rien ne m'indique si l'intim6 demeu-
rera directeur de la compagnie, s'il r6signera son poste
de directeur on s'il sera exclu du conseil. L'intim6 regoit
la pension de droit et je sugg6rerais donc qu'elle soit
d6duite pour les trois annees que je dois considbrer.

Me fondant sur cette m6thode pour l'ann6e 1976, je
porterais le salaire de l'intim6 A $50,000 et d6duirais de
ce montant les prestations de pension de $13,901.16, que
j'arrondis A $14,000 et le salaire de directeur de $4,500;
cette d6duction totale de $18,500 donne une perte nette
de revenus de $31,500 pour 1976.
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With respect of the year 1977, I would round salary
to $53,000.00. The combined pension benefits of
$14,000.00 and director's fees of $4,725.00 amount to
$18,725.00 which, when deducted from salary leaves a
net of $34,275.00 for earnings lost for the year 1977.

With respect to the current year the respondent's
projected salary will be $55,979.00. As mentioned I do
not think it proper to deduct director's fees but would
reduce such salary by the amount of the pension,
namely, $14,000.00, leaving a net of $41,979.00, which I
would calculate as loss of future earnings for the year
1978.

I agree with the Appeal Division that the direc-
tor's fees for the years 1976 and 1977 should be
deducted in making provision for loss of earnings,
but I am unable to share the opinion that the
pension benefits should be deducted in the manner
proposed because I take the view that this con-
tributory pension is derived from the appellant's
contract with his employer and that the payments
made pursuant to it are akin to payments under an
insurance policy. This view is in accord with the
judgment of the House of Lords in Parry v.
Cleaver7 , which was expressly approved in this
Court in the reasons for judgment of Mr. Justice
Spence in Canadian Pacific Ltd. v. Gill 8 where he
said, at p. 667, speaking of the reasons for judg-
ment rendered by Nemetz J.A. on behalf of the
majority of the Court of Appeal for British
Columbia in that case:

Nemetz J.A. gave the reasons for the majority in
coming to the conclusion that the pension payments
under the Canada Pension Plan should not be deducted
from the award of damages. In doing so, he relied most
strongly on the recent decision of the House of Lords in
Parry v. Cleaver. That was an appeal dealing with a
claim by a police constable for damages due to injuries
and was not a fatal accident case as is the present one.
However, the ratio used in the House of Lords Nemetz
J.A. found and, with respect, I agree with him, was
most convincing. In the House of Lords the majority of
the Law Lords composed of Lord Reid, Lord Pearce and
Lord Wilberforce were of the opinion that the pension
payment should not be deducted. Lord Pearson and
Lord Morris of Borth-y-Gest dissented. It is sufficient to

7 [1970] A.C. 1.
[1973] S.C.R. 654.

Pour ce qui est de l'ann6e 1977, j'arrondirais le salaire
i $53,000. Ensemble, les prestations de pension de
$14,000 et le salaire de directeur, $4,725, totalisent
$18,725 et, d6duits du salaire, il reste un solde de
$34,275 pour la perte de gains pour I'annbe 1977.

Relativement A l'ann6e courante, le salaire pr6vu de
l'intim6 sera de $55,979. Comme je l'ai mentionn6, je ne
crois pas convenable de d6duire le salaire de directeur
mais je soustrairais de ce salaire le montant de la
pension, soit $14,000, laissant un solde de $41,979, que
j'6tablirais comme perte de revenus futurs pour l'ann6e
1978.

Je partage l'opinion de la Division d'appel que le
salaire de directeur pour les ann6es 1976 et 1977
devrait atre d6duit pour calculer la perte de reve-
nus, mais je ne peux me rallier A l'opinion que les
prestations de pension devraient 8tre d6duites de la
fagon propos6e car je suis d'avis que cette pension
contributive provient du contrat de l'appelant avec
son employeur et que les paiements faits en vertu
de celle-ci sont de m~me nature que les paiements
faits aux termes d'une police d'assurance. Cette
opinion concorde avec le jugement de la Chambre
des lords dans Parry v. Cleaver7 , que cette Cour a
express6ment approuv6 dans les motifs de juge-
ment du juge Spence dans l'arrt Canadien Pacifi-
que Ltde c. Gill8 oil il a dit, A la p. 667, alors qu'il
commentait les motifs de jugement rendus par le
juge Nemetz, au nom de la majorit6 de la Cour
d'appel de la Colombie-Britannique dans cette
affaire:

Le Juge d'appel Nemetz a expos6 les motifs qui ont
amen6 la majoriti de la Cour A conclure que les presta-
tions pr6vues par le R6gime de pensions du Canada ne
devraient pas 8tre d6duites du montant des dommages.
Dans cet expos6, il s'est appuy6 principalement sur la
r6cente d6cision de la Chambre des Lords dans l'affaire
Parry v. Cleaver. Il s'agissait d'un appel interjet6 par un
agent de police r6clamant des dommages-int6rits pour
des blessures reques, et il ne s'agissait pas, comme dans
la pr6sente affaire, d'un accident mortel. Cependant, le
Juge d'appel Nemetz a jugi que la ratio decidendi
utilis&e par la Chambre des Lords itait tras convain-
cante, et je souscris respectueusement t cet avis. A la
Chambre des Lords, la majorit6 des membres juristes,
compos6e de Lord Reid, Lord Pearce et Lord Wilber-

7 [1970] A.C.1.
8 [1973] R.C.S. 654.
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quote two short extracts. Lord Reid said at p. 16.

What, then, is the nature of a contributory pension?
Is it in reality a form of insurance or is it something
quite different? (Example quoted is omitted.) The
products of the sums paid into the pension fund are in
fact delayed remuneration for his current work. That
is why pensions are regarded as earned income.

But the man does not get back in the end the
accumulated sums paid into the fund on his behalf.
This is a form of insurance. Like every other kind of
insurance, what he gets back depends on how things
turn out. He may never be off duty and may die
before retiring age, leaving no dependents. Then he
gets nothing back. Or he may, by getting a retirement
or disablement pension, get much more back than has
been paid in on his behalf. I can see no relevant
difference between this and any form of insurance.
So, if insurance benefits are not deductible in assess-
ing damages and remoteness is out of the way, why
should his pension be deductible?

If one starts on the basis that Bradburn's case
(1874) L.R. 10 Ex. 1, decided on fairness and justice
and public policy, is correct in principle, one must see
whether there is some reason to except from it pen-
sions which are derived from a man's contract with
his employer. These, whether contributory or non-con-
tributory flow from the work which a man has done.
They are part of what the employer is prepared to pay
for his services. The fact that they flow from past
work equates them to rights which flow from an
insurance privately effected by him. He has simply
paid for them by weekly work instead of weekly
premiums.

Is there anything else in the nature of these pension
rights derived from work which puts them into a
different class from pension rights derived from pri-
vate insurance? Their 'character' is the same, that is
to say, they are intended by payer and payee to
benefit the workman and not to be a subvention for
wrongdoers who will cause him damage. [The italics
are my own.]

force, ont 6t6 d'avis que les prestations ne devraient pas
8tre d6duites. Lord Pearson et Lord Morris de Borth-
y-Gest ont 6t6 dissidents. Il suffit de citer deux courts
extraits de ce jugement. Lord Reid a d6clar6 A la p. 16:

[TRADUCTION] Quelle est donc la nature d'une
pension contributive? Est-ce en r6alit6 une forme
d'assurance ou est-ce quelque chose de tout A fait
diff6rent? [L'exemple cit6 est omis.] Le produit des
sommes vers6es dans le fonds de pensions constitue, en
fait, une r6munbration diff6r6e du travail actuel. C'est
la raison pour laquelle on considbre les pensions
comme un revenu gagne.

Mais l'intbress6 ne recouvre pas A la fin les sommes
vers6es dans le fonds pour son compte et laiss6es en
d6pit. Il s'agit d'une forme d'assurance. Comme toute
autre forme d'assurance, ce qu'il recouvre d6pend de
ce qui arrivera. II peut n'avoir jamais cess6 de travail-
ler et mourir avant I'Age de la retraite en ne laissant
aucune personne A charge. Dans ce cas, il ne regoit
aucune prestation. Ou bien il peut, en obtenant une
pension de retraite ou d'invalidit6, se faire rembourser
bien plus que ce qui a 6t6 vers6 en son nom. Je ne vois
aucune diff6rence pertinente entre cette forme d'assu-
rance et les autres formes d'assurance. Ainsi, si les
prestations d'assurance ne sont pas d6ductibles dans
l'appr6ciation des dommages et si la question de
l'6loignement n'est pas en cause, pourquoi la pension
serait-elle d6ductible?

Si l'on dit au d6part que l'arrat Bradburn's (1874),
L.R. 10 Exch. 1, rendu selon l'6quit6, la justice et
l'ordre public, est juste en principe, il faut examiner
s'il existe quelque motif d'y faire une exception quand
il s'agit de pensions qui r6sultent d'un contrat inter-
venu entre un individu et son employeur. Celles-ci,
qu'elles soient contributives ou non, proviennent du
travail de l'individu. Elles font partie de ce que l'em-
ployeur est dispos6 A payer pour ses services. Le fait
qu'elles proviennent d'un travail pass6 les assimile A
des droits qui d6rivent d'une assurance priv6e contrac-
t6e par l'employ6. Celui-ci a tout simplement pay6 ces
pensions au moyen d'un travail hebdomadaire au lieu
de primes hebdomadaires.

Existe-t-il un autre 616ment quelconque dans la
nature de ces droits A pension d6coulant d'un travail
qui les place dans une cat6gorie diff6rente des droits A
pension d6coulant d'une assurance priv6e? Leur
scaractbre* est le m~me, c'est-A-dire, I'intention du
payeur et du b6n6ficiaire est d'en faire un avantage
pour le travailleur et non une subvention pour ceux
qui, par leurs actes fautifs, lui causeront un dommage.
[Les italiques sont de moi.]
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I agree with Mr. Justice Macdonald that the
pension payments for the three years in question
amounted to $14,000 per annum, and accordingly,
had the Appeal Division applied the reasoning
established in Parry v. Cleaver, supra, instead of
deducting these payments, the amount of the
award for loss of future earnings would have been
increased by $42,000, from the $108,000 fixed by
the Appeal Division, to $150,000, and in view of
the above, I would increase this award according-
ly.

The argument was advanced in the factum of
the appellant that in assessing damages for loss of
earnings account should have been taken of the
fact that the early retirement brought about by the
accident had the effect of depriving the appellant
of the years of work which he would have con-
tributed to the Company had he been continually
employed until the normal date of retirement, i.e.
age 65, and that by being deprived of these work-
ing years the appellant was denied the opportunity
to make additional pension contributions which
would have resulted in an increased pension for the
balance of his life. The contention is that this is a
loss for which the appellant is entitled to compen-
sation, but the proposition does not appear to have
been considered either at trial or on appeal, and
having regard to the insufficiency of evidence to
support it in the record, I can see no ground for
embarking upon it for the first time in this Court.

As I have pointed out, Chief Justice Cowan
made no separate finding representing damages
for non-pecuniary loss and Mr. Justice Macdonald
was content to assess damages under this head at
$25,000. Mr. Justice Cooper, on the other hand, at
pp. 46 and 48 of the Report reviewed the elements
of pain and suffering and general debility resulting
from the accident and speaking of the trial judge
observed, at p. 48:
Although the damage award of the learned trial judge
must be reduced it is obvious that he who saw and heard
the witnesses was convinced that the pain and suffering
undergone by the respondent was very serious indeed
and I do not think that this factor can be entirely lost
sight of.

A very extensive and detailed review of the
appellant's injuries and his resulting disabilities is

Je partage l'opinion du juge Macdonald que les
prestations de pension pour les trois ann6es en
question s'616vent A $14,000 par ann6e et, par
cons6quent, si la Division d'appel avait appliqu6 le
raisonnement 6tabli dans l'arrt Parry v. Cleaver,
pr6cit6, au lieu de d6duire ces paiements, le mon-
tant de l'indemnit6 pour perte de revenus futurs
aurait 6t6 augment6 de $42,000, portant A $150,-
000 le montant de $108,000 6tabli par la Division
d'appel; compte tenu de ce qui pr6c6de, j'augmen-
terais cette indemnit6 en cons6quence.

L'appelant a pr6tendu, dans son mbmoire, qu'en
6valuant les dommages pour perte de revenu on
aurait dit tenir compte du fait que la retraite
pr6maturbe provoquee par l'accident a eu l'effet de
priver l'appelant des ann6es de travail qu'il aurait
consacr6es A la compagnie s'il 6tait demeur6 A son
service jusqu'I l'6poque normale de la retraite,
c'est-A-dire l'Age de 65 ans et, qu'en 6tant priv6 de
ces ann6es de travail, I'appelant n'avait pas pu
contribuer davantage A son fonds de pension, ce
qui lui aurait assur6 une pension plus 6lev6e pour
le reste de sa vie. La pr6tention est que l'appelant
devrait 8tre indemnis6 pour cette perte, mais cette
proposition ne semble pas avoir 6t6 6tudi6e ni au
procks ni en appel et, compte tenu du manque de
preuve pour l'appuyer au dossier, rien ne permet
de l'aborder pour la premiere fois devant cette
Cour.

Comme je l'ai fait remarquer, le juge en chef
Cowan n'a pas tir6 de conclusion distincte concer-
nant le pr6judice non p6cuniaire et le juge Macdo-
nald s'est born6 A 6valuer les dommages-int6rits
sous ce chef A $25,000. Par ailleurs, le juge
Cooper, au pp. 46 et 48 du recueil, a examin6 A
nouveau les facteurs de douleur et souffrance et
d'asth6nie g6n6rale causbes par l'accident et, par-
lant du premier juge, il a remarqu6 A la p. 48:
[TRADUCTION] Bien que l'indemnit6 accord6e par le
savant juge du procks doive 8tre r6duite il est certain que
lui qui a vu les t6moins et entendu leur t6moignage 6tait
convaincu que les douleurs et souffrances endur6es par
l'intim6 6taient en fait tris grandes et je ne crois pas que
l'on puisse entibrement n6gliger ce facteur.

Un examen approfondi et d6taill6 des blessures
subies par l'appelant et de son incapacit6 cons6cu-
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to be found in the judgment at trial, now reported
at pp. 60 to 67 of the Report.

Having considered these passages, I am satisfied
as was Mr. Justice Cooper, that the trial judge
made a substantial allowance for non-pecuniary
loss although he did not make any separate finding
in this regard. It would be inappropriate in my
view for me to suggest any figure not previously
considered by way of compensation under this
heading, but I am satisfied to adopt the figure of
$40,000 which the learned dissenting judge would
have awarded for non-pecuniary loss as it appears
to me that an amount of at least these proportions
must have been included in the global award of
$250,000 made by the learned trial judge and, like
Mr. Justice Cooper, I think account must be taken
of the advantage of having seen and heard the
witnesses which was enjoyed by the Chief Justice
at trial and denied to the Appeal Division and this
Court.

In view of all the above, I would allow this
appeal and vary the judgment below by leaving the
pension payments out of account in determining
loss of earnings and increasing the award for
non-pecuniary loss. In the result, the appellant will
recover $108,000 plus the $42,000 pension pay-
ments previously deducted for an award of $150,-
000 in respect of loss of earnings together with an
award of $40,000 for non-pecuniary loss, making a
total of $190,000.

The respondents have cross-appealed contending
that the Appeal Division erred in its assessment of
compensation for lost earnings in that it failed to
make a deduction for income tax which the
appellant would have paid had he earned the
income. In this regard, Mr. Justice Macdonald
stated at p. 25:

One would normally think that in awarding damages
for loss of future earnings some deduction would be
made for income tax. Such has been the case in England
since the decision of the House of Lords in British
Transport Commission v. Gourley, [1956] A.C. 185.
The Gourley principle was rejected by the Supreme
Court of Canada in R. v. Jennings, [1966] S.C.R. 532;

tive se trouve dans le jugement du premier juge,
maintenant publi6 aux pp. 60 A 67 du recueil.

Aprbs avoir examin6 ces passages, je suis con-
vaincu comme l'6tait le juge Cooper, que le pre-
mier juge a accord6 une indemnit6 substantielle
pour le pr6judice non p6cuniaire, bien qu'il n'ait
pas tir6 de conclusion distincte A cet 6gard. Il ne
conviendrait pas, A mon avis, que je propose un
montant qui n'a pas d6jA 6t6 envisag6 A titre
d'indemnit6 sous ce chef, mais je me contenterai
d'adopter le montant de $40,000, que le savant
juge dissident aurait accord6 A titre de pr6judice
non p6cuniaire, puisqu'il me semble qu'un montant
de cet ordre au moins doit avoir t&6 inclus dans
l'indemnit6 globale de $250,000 accord6e par le
savant juge de premiere instance et, comme le juge
Cooper, je crois qu'il faut tenir compte de l'avan-
tage qu'a eu le Juge en chef de la Division d'ins-
truction de voir et d'entrendre les t6moins, avan-
tage dont la Division d'appel et cette Cour ont 6t6
priv6es.

Compte tenu de ce qui pr6c6de, je suis d'avis
d'accueillir le pourvoi et de modifier le jugement
de la Division d'appel en ne tenant pas compte des
prestations de pension pour d6terminer la perte de
revenus et en augmentant I'indemnit6 pour pr6ju-
dice non p6cuniaire. En cons6quence, I'appelant
aura droit A un montant de $108,000 plus $42,000
de prestations de pension ant6rieurement d6duites,
soit une indemnit6 de $150,000 relativement A la
perte de revenus, et il aura droit A une indemnit6
de $40,000 pour pr6judice non p6cuniaire, ce qui
donne un total de $190,000.

Les intim6es ont interjet6 un pourvoi incident
pr6tendant que la Division d'appel a commis une
erreur en 6valuant l'indemnit6 pour perte de reve-
nus parce qu'elle n'a fait aucune d6duction pour
l'imp6t que l'appelant aurait pay6 s'il avait gagn6
le revenu. A cet 6gard, le juge Macdonald a dit A
la p. 25:

[TRADUCTION] On serait port6 A croire qu'en accor-
dant une indemnit6 pour perte de revenus futurs il faut
faire une d6duction au titre de l'imp6t sur le revenu.
Telle est la situation en Angleterre depuis la d6cision de
la Chambre des lords dans British Transport Commis-
sion v. Gourley, [1956] A.C. 185. La Cour supr8me du
Canada a rejet6 le principe de Gourley dans R. c.
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57 D.L.R. (2d) 644, and the situation in this country
now is that the incidence of taxation on future earning
should not be taken into account in assessing damages in
respect of loss of such earnings.

It is apparent from other parts of the reasons for
judgment of Mr. Justice Macdonald that it was
with some reluctance that he followed the Jennings
case in reaching his conclusion, but the clarity
with which Mr. Justice Judson expressed himself
in the Jennings case can leave no room for debate
as to the law in this country in this regard. In the
course of his reasons for judgment, which he
delivered on behalf of the majority of this Court,
Mr. Justice Judson observed, at p. 545:

To assess another uncertainty-the incidence of
income tax over the balance of the working life of a
plaintiff-and then deduct the figure reached from an
award is, in my opinion, an undue preference for the
case of the defendant or his insurance company. The
plaintiff has been deprived of his capacity to earn
income. It is the value of that capital asset which has to
be assessed. In making that determination it is proper
and necessary to estimate the future income earning
capacity of the plaintiff, that is, his ability to produce
dollar income, if he had not been injured. This estimate
must be made in relation to his net income, account
being taken of expenditures necessary to earn the
income. But income tax is not an element of cost in
earning income. It is a disposition of a portion of the
earned income required by law. Consequently, the fact
that the plaintiff would have been subject to tax on
future income, had he been able to earn it, and that he is
not required to pay tax upon the award of damages for
his loss of capacity to earn income does not mean that
he is overcompensated if the award is not reduced by an
amount equivalent to the tax. It merely reflects the fact
that the state has not elected to demand payment of tax
upon that kind of a receipt of money. It is not open to
the defendant to complain about this consequence of tax
policy and the courts should not transfer this benefit to
the defendant or his insurance company.

The respondents have failed to satisfy me that
there are any features in the present case making
the principle established in the Jennings case
inapplicable, and I would accordingly dismiss the
cross-appeal with costs.

Jennings, [1966] R.C.S. 532, 57 D.L.R. (2d) 644, et la
situation actuelle dans notre pays est qu'il ne faut pas
tenir compte de l'incidence de l'imp6t sur les gains
futurs dans 1'6valuation des dommages-int6rets pour la
perte de ces revenus.

Il se d6gage nettement d'autres parties des
motifs du jugement du juge Macdonald que c'est
avec une certaine r6ticence qu'il a suivi l'arrt
Jennings en tirant sa conclusion, mais la clart6
avec laquelle s'est exprimb le juge Judson dans
l'arret Jennings ne permet pas de remettre en
question la rbgle appliqu6e dans notre pays A cet
6gard. Dans les motifs de jugement qu'il a pronon-
c6s au nom de la majorit6 de cette Cour, le juge
Judson a fait remarquer, A la p. 545:

[TRADUCTION] Evaluer une autre incertitude-l'inci-
dence de l'imp6t sur le reste des annbes de travail de
l'appelant-et ensuite d6duire de l'indemnit6 le montant
ainsi 6tabli est, A mon avis, favoriser indfiment la cause
du d6fendeur ou de sa compagnie d'assurances. Le
demandeur a 6t6 priv6 de sa capacit6 de gagner un
revenu. C'est la valeur de cet actif qu'il faut 6tablir. A
cette fin il est juste et n~cessaire d'6tablir la capacit6 de
gains futurs de l'appelant, soit son habilet6 A produire
un salaire s'il n'avait pas 6t6 bless6. II faut faire cette
6valuation en rapport avec son revenu net, en tenant
compte des d6penses n6cessaires pour gagner un revenu.
Mais, l'imp6t sur le revenu n'est pas un 616ment de
d6pense pour gagner un revenu. C'est une ali6nation
exig6e par la loi d'une partie du revenu gagn6. En
cons6quence, le fait que le demandeur aurait 6t6 assu-
jetti A un imp6t sur les revenus futurs, s'il ett 6t6
capable de les gagner, et qu'il n'a pas A payer d'imp6t
sur les dommages-int6r8ts qu'il regoit pour la perte de sa
capacit6 de gagner un revenu, ne signifie pas qu'il regoit
une indemnit6 excessive si l'on ne d6duit pas du montant
accord6 un montant 6quivalent A l'imp6t. Cela indique
simplement que l'Etat n'a pas voulu frapper d'imp~t
cette forme de rentr6e d'argent. Il n'appartient pas au
d6fendeur de se plaindre de cette cons6quence de la
politique fiscale et les cours ne devraient pas transf6rer
ce b6n6fice au d6fendeur ou A sa compagnie d'assuran-
ces.

Les intimbes n'ont pas reussi a me convaincre
que certains aspects du pr6sent litige rendent inap-
plicable le principe consacr6 par l'arr8t Jennings
et, en cons6quence, je suis d'avis de rejeter le
pourvoi incident avec d6pens.
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The appellant is entitled to his costs of the main
appeal in this Court.

Appeal allowed, cross-appeal dismissed with
costs.

Solicitor for the appellant: Gordon S. Black,
Halifax.

Solicitor for the respondents: David R. Chip-
man, Halifax.

L'appelant a droit aux d6pens du pourvoi princi-
pal devant cette Cour.

Pourvoi accueilli, pourvoi incident rejeti avec
dipens.

Procureur de l'appelant: Gordon S. Black,
Halifax.

Procureur des intimes: David R. Chipman,
Hahfax.
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Maynard P. Heustis Appellant;

and

The New Brunswick Electric Power
Commission Respondent.

1978: October 17, 18; 1979: May 22.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF NEW

BRUNSWICK, APPEAL DIVISION

Labour relations - Adjudication - Public service
labour relations - Collective agreement - Right to
discharge for just and sufficient cause - Adjudication
of grievances by adjudicator - Jurisdiction of
adjudicator - Power to vary penalties - Public Ser-
vice Labour Relations Act, R.S.N.B. 1973, c. P-25,
ss. 92, 101.

Appellant H was employed as a lineman by the
Commission. In February 1976 the members of his
Union Local were involved in an illegal walkout and
were picketing Commission property. On a couple of
occasions B, also a Commission employee but a member
of a different Local of the I.B.E.W. challenged the
picket line. He drove through in a car. It was alleged
that he struck one of the picketers and that, in a second
incident, his car hit one of the picketers. Subsequently B
and six other employees were ambushed by fifteen to
twenty men. One of these men, McD pointed B out as
the one to get. B was "jumped" from behind, was struck
on the back, knocked to the ground and there kicked in
the nose by H, sustaining a triple fracture of the nose. B
wrestled H to the ground ending the altercation. On
March 5 H and McD were suspended by the Commis-
sion. McD grieved his suspension. On March 12 both
received letters of discharge. Both grieved their dis-
charges. The grievances were referred to an adjudicator
under s. 92 of the Public Service Labour Relations Act.
The adjudicator found that the employees deserved dis-
cipline but there was an element of ambiguity in his
decision. He concluded that, notwithstanding the
aggravating features of the instant case, the incident was
a momentary flare-up without harm to the reputation,
authority or property of the Commission. The adjudica-
tor ruled however that, despite that conclusion and the
appellant's excellent disciplinary and employment
record, he had no authority to make any substitution of
the discipline meted out by the employer.

Maynard P. Heustis Appelant;

et

La Commission d'bnergie blectrique du
Nouveau-Brunswick Intimbe.

1978: 17, 18 octobre; 1979: 22 mai.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR

SUPREME DU NOUVEAU-BRUNSWICK

Relations de travail - Arbitrage - Relations de
travail dans les services publics - Convention collec-
tive - Droit de congidier pour une cause juste et
suffisante - Arbitrage des griefs par un arbitre -
Comphtence de l'arbitre - Pouvoir de modifier les
peines pcuniaires - Loi relative aux relations de
travail dans les services publics, L.R.N.-B. 1973, chap.
P-25, art. 92, 101.

L'appelant H est un poseur de lignes au service de la
Commission. En f6vrier 1976, les membres de son local
syndical ont 6t6 impliqubs dans une gr~ve ill6gale et ont
organis6 un piquet de gr~ve sur la proprit6 de la
Commission. A quelques reprises B, 6galement un
employ6 de la Commission mais membre d'un local
diffirent de la F.I.O.E., a travers6 le piquet de gr~ve en
automobile. On a all6gu6 qu'il s'en 6tait pris A un des
piqueteurs et qu'A une autre occasion son automobile
avait heurt6 un des piqueteurs. Par la suite, B et six
autres employbs ont 6t6 attaqu6s par quinze ou vingt
hommes. Un de ces hommes, McD, a dit aux autres de
s'en prendre A B. B a tA "assailli" par derridre, a regu
des coups dans le dos et a tA projeti par terre; H lui a
alors ass6n6 un coup de pied, lui infligeant une triple
fracture du nez. B a forc6 H par terre, ce qui a mis fin A
l'altercation. Le 5 mars, la Commission a suspendu H et
McD. McD a pr6sent6 un grief A l'encontre de sa
suspension. Le 12 mars, ils ont tous deux requ une lettre
de cong6diement. Ils ont alors pr6sent6 un grief A l'en-
contre de leur cong6diement. Les griefs ont 6t6 soumis A
un arbitre, en vertu de l'art. 92 de la Loi relative aux
relations de travail dans les services publics. L'arbitre a
d6cid6 que des mesures disciplinaires 6taient justifi6es A
l'encontre des employbs, mais sa d6cision est ambigue. II
a conclu que, malgr6 certains 616ments accablants en
l'esp6ce, l'incident 6tait une altercation passagbre qui
n'avait pas port6 atteinte A la r6putation et A l'autorit6
de la Commission ni endommag6 ses biens. L'arbitre a
cependant d6clar6 que, malgrb cette conclusion. le dos-
sier disciplinaire vierge de l'appelant et le fait qu'il 6tait
un excellent employ6, aucune jurisprudence ne lui per-
mettait de modifier la sanction disciplinaire impos6e par
l'employeur.
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On an application by the appellant for orders of
certiorari and mandamus, Stratton J. quashed the
adjudicator's decision, holding that the adjudicator had
found just and sufficient cause to discipline, not to
discharge, and that, as the adjudicator had the remedial
power to vary the mode of discipline, he had failed to
exercise a jurisdiction which was his. The Appeal Divi-
sion reversed and held, following Port Arthur Ship-
building Co. v. Arthurs, [1969] S.C.R. 85, and Re
Treasury Board (1973), 7 N.B.R. (2d) 354, that the
adjudicator had found just cause for discharging both
grievors and that having so found "could not substitute
any of the other modes" of discipline for that chosen by
management.

Held: The appeal should be allowed.

The Appeal Division wrongly interpretated the deci-
sion of the adjudicator. The language of the decision, for
example the sentence "Had I the authority to do so I
would have substituted one month's suspension without
pay", leads to the conclusion that the adjudication found
just cause for discipline only. Impliedly he found an
absence of just and sufficient cause for discharge.

Port Arthur Shipbuilding should be distinguished. In
that case, first, the disciplinary powers were found solely
in the management rights clause of the agreement,
unrestricted by any other article, and, second, there was
nothing in the relevant Act or in the arbitration provi-
sions subjecting management's authority to discipline to
full review by an arbitration board. In the present case a
specific clause in the agreement recognised that the
Commission could only discipline for just and sufficient
cause. The question here was not, as in Port Arthur
Shipbuilding "did management go beyond its rights?",
but rather, "did the employer breach Article V(d) of the
collective agreement?" i.e. by discharging without "just
and sufficient cause".

Further, s. 92(1)(b) of the Public Service Labour
Relations Act expressly provides that management's
authority to discipline will be subject to full review by
an adjudicator and the section appears to recognize
"disciplinary action" as a continuum from "financial
penalty" through "suspension to "discharge". The whole
purpose of the grievance procedure under the Act was to
secure prompt, final and binding settlement of disputes.
The present appellant misconducted himself; the
adjudicator considered that he should be disciplined but

Sur pr6sentation par I'appelant de requ6tes en certio-
rari et en mandamus, le juge Stratton a annul6 la
d6cision de l'arbitre, d6cidant que ce dernier avait
conclu qu'il existait une cause juste et suffisante pour
prendre une mesure disciplinaire et non pour cong6dier
et que, puisque I'arbitre avait le pouvoir de modifier la
mesure disciplinaire, il avait omis d'exercer une comp6-
tence lui appartenant. La Division d'appel a infirm6
l'ordonnance et a d6cid6, suivant les arr8ts Port Arthur
Shipbuilding Co. c. Arthurs, [1969] R.C.S. 85, et Re
Treasury Board (1973), 7 N.B.R. (2d) 354, que l'arbi-
tre avait conclu qu'il existait une cause juste pour
cong6dier les deux plaignants et que, ce faisant, il ne
apouvait substituer, le genre de mesures disciplinaires
choisi par la direction.

Arrit: Le pourvoi doit 8tre accueilli.

La Division d'appel a err6 dans son interpr6tation de
la d6cision de l'arbitre. Des extraits de la d6cision, par
exemple la phrase *Si j'en avais eu le pouvoir, je l'aurais
remplac6 par une suspension sans salaire d'un mois*,
mbnent A la conclusion que l'arbitre a jug6 qu'il existait
une juste cause pour prendre une mesure disciplinaire
seulement. Implicitement, il a conclu i l'absence de
cause juste et suffisante de congidiement.

11 faut 6tablir une distinction avec l'arrdt Port Arthur
Shipbuilding. Dans ce cas, premibrement, seul l'article
de la convention relatif aux droits de la direction, un
article qu'aucune autre disposition ne venait limiter,
exposait les pouvoirs disciplinaires; et deuxiamement,
rien dans la Loi pertinente ou dans les dispositions
relatives A l'arbitrage n'assujettissait le pouvoir de l'em-
ployeur de prendre des mesures disciplinaires A l'entiere
revision d'un conseil d'arbitrage. Dans le cas pr6sent,
une clause de la convention porte sp6cifiquement que la
Commission peut prendre des mesures disciplinaires
pour une cause juste et suffisante seulement. En l'es-
p6ce, il ne faut pas se demander, comme dans l'affaire
Port Arthur Shipbuilding, la direction a-t-elle exc6d6
ses droits?, mais plut~t l'employeur a-t-il contrevenu A
l'article Vd) de la convention collective?;, c.-A-d. en
cong6diant sans ocause juste et suffisante*.

De plus, I'al. 92(1)b) de la Loi relative aux relations
de travail dans les services publics pr6voit express6ment
que le pouvoir de la direction de prendre des mesures
disciplinaires est assujetti A l'entibre rbvision d'un arbi-
tre et l'alin6a semble reconnaitre dans la amesure disci-
plinaire* une progression, A partir de la Kpeine p6cu-
niairei en passant par la asuspensions pour aboutir au
(cong6diementi. Le but de la proc6dure de r6glement
des griefs en vertu de la Loi est d'assurer un r6glement
rapide, d6finitif et ex6cutoire des diff6rends. L'appelant
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only to the extent of a suspension; if the exercise of such
adjudicative power does not permit of remedial action
then the decision of the adjudicator becomes largely a
hollow pronouncement. There being nothing in either
the agreement or the Act to preclude the adjudicator's
exercise of remedial authority, an adjudicator under the
Public Service Labour Relations Act of New Brunswick
has the power to substitute some lesser penalty for
discharge where he has found just and sufficient cause
for some disciplinary action but not for discharge.

Port Arthur Shipbuilding Co. v. Arthurs, [1969]
S.C.R. 85 distinguished; Re Treasury Board (1973), 7
N.B.R. (2d) 354; Re Zolondek (1976), 15 N.B.R. (2d)
665; Re Polymer Corporation and Oil, Chemical, and
Atomic Workers International Union, Local 16-14
(1959), 10 L.A.C. 51; (1961), 26 D.L.R. (2d) 609 (Ont.
H.C.); (1961), 28 D.L.R. (2d) 81 (Ont. C.A.); [1962]
S.C.R. 338 (Sub nom Imbleau v. Laskin); Newfound-
land Association of Public Employees v. Attorney Gen-
eral for Newfoundland, [1978] 1 S.C.R. 524 referred to.

APPEAL from a judgment of the Supreme
Court of New Brunswick, Appeal Division', allow-
ing an appeal from a judgment of Stratton J.2

quashing the decision of an adjudicator under the
Public Service Labour Relations Act, R.S.N.B.
1973, c. P-25. Appeal allowed.

Roy W. Dixon, for the appellant.

E. Neil McKelvey, Q.C., and Robert G. Vincent,
for the respondent.

The judgment of the Court was delivered by

DICKSON J.-The appellant is a lineman
employed by the New Brunswick Electric Power
Commission and member of Local 1733 of the
International Brotherhood of Electrical Workers.
In February, 1976, the members of Local 1733
were involved in an illegal walkout and were pick-
eting the main entrance to a Commission property
known as the Marysville Service Centre and

1(1977), 19 N.B.R. (2d) 174.
2 (1977), 17 N.B.R. (2d) 372.

en l'esp~ce s'est mal conduit; I'arbitre a consid6r6 qu'une
sanction disciplinaire s'imposait mais qu'une suspension
suffisait. Si l'exercice de pareil pouvoir d'arbitre ne
permet pas de corriger la situation, la sentence arbitrale
se r6duit alors A une d6cision presque d6nu6e de sens. En
l'absence de quelque disposition de la convention et de la
Loi interdisant I'exercice de pouvoirs r6parateurs par
l'arbitre, un arbitre agissant en vertu de la Loi relative
aux relations de travail dans les services publics du
Nouveau-Brunswick a le pouvoir de remplacer un cong6-
diement par une sanction moindre lorsqu'il conclut
qu'une cause juste et suffisante justifie une mesure
disciplinaire mais non un cong6diement.

Jurisprudence: distinction faite avec l'arr6t Port
Arthur Shipbuilding Co. c. Arthurs, [1969] R.C.S. 85;
Re Treasury Board (1973), 7 N.B.R. (2d) 354; Re
Zolondek (1976), 15 N.B.R. (2d) 665; Re Polymer
Corporation and Oil, Chemical, and Atomic Workers
International Union, Local 16-14 (1959), 10 L.A.C. 51;
(1961), 26 D.L.R. (2d) 609 (H.C. Ont.); (1961), 28
D.L.R. (2d) 81 (C.A. Ont.); [1962] R.C.S. 338 (sous
l'intitul6 Imbleau c. Laskin); Newfoundland Association
of Public Employees c. Procureur g&ndral de Terre-
Neuve, [1978] 1 R.C.S. 524.

POURVOI A l'encontre d'un arrt de la Division
d'appel de la Cour supreme du Nouveau-Bruns-
wick' qui a accueilli un appel interjet6 d'un juge-
ment du juge Stratton 2 annulant la d6cision d'un
arbitre en vertu de la Loi relative aux relations de
travail dans les services publics, L.R.N.-B. 1973,
chap. P-25. Pourvoi accueilli.

Roy W. Dixon, pour l'appelant.

E. Neil McKelvey, c.r., et Robert G. Vincent,
pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE DICKSON-L'appelant est un poseur
de lignes au service de la Commission d'6nergie
6lectrique du Nouveau-Brunswick et est membre
du local 1733 de la Fraternit6 internationale des
ouvriers en 61ectricit6. En f6vrier 1976, les mem-
bres du local 1733 ont 6t6 impliqu6s dans une
gr6ve ill6gale et ont organis6 un piquet de grave A
l'entr6e principale de la propribt6 de la Commis-

I (1977), 19 N.B.R. (2d) 174.
2 (1977), 17 N.B.R. (2d) 372.
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Design Centre.

On a couple of occasions one Bjerkelund, also a
Power Commission employee, but a member of a
different Local of the I.B.E.W., challenged the
picket line. He drove through in a car. It was
alleged that he struck out at the picketers and
that, in a second incident, his car hit one of the
picketers. In any event, on February 25, 1976,
Bjerkelund was apprehensive about going out the
main gate, and left the property by a back
entrance. In the woods behind the Centre, Bjer-
kelund and six other employees were ambushed by
fifteen to twenty men. One of these men, one
McDonald, pointed out Bjerkelund as the one to
get. Bjerkelund, surrounded by the linemen, was
"jumped" from behind. He was struck three blows
on the back and knocked to the ground. Lying
there, he was kicked in the nose by the appellant,
and suffered a triple fracture of the nose. Bjer-
kelund caught the appellant's leg and wrestled him
to the ground. That brought the altercation to an
end.

On March 5, 1976, the appellant and McDonald
were suspended from duty by the Power Commis-
sion. McDonald grieved his suspension. Both he
and the appellant received letters of discharge on
March 12, 1976. Both grieved their discharges.
They claimed that their employment had been
terminated without just cause. They asked to be
reinstated with no loss of pay or benefits. The
employer took the position that the incident had
been serious and that the disciplinary action taken
was proper.

Donald McLean was appointed adjudicator by
the Chairman of the Public Service Labour Rela-
tions Board pursuant to the provisions of the
Public Service Labour Relations Act, R.S.N.B.
1973, c.P-25, and in conformity with the collective
agreement between the Power Commission and
Local 1733 of the Union.

The following Articles of the agreement are of
importance:

Article V
Unfair Practices

(d) Discipline, suspension, demotion or discharge of
any employee shall be for just and sufficient

sion appel6e Marysville Service Centre and Design
Centre.

A quelques reprises, un nomm6 Bjerkelund, 6ga-
lement un employ6 de la Commission d'6nergie
mais membre d'un local diff6rent de la F.I.O.E., a
travers6 le piquet de grave en automobile. On a
all6gu6 qu'il s'en 6tait pris aux piqueteurs et qu'd
une autre occasion son automobile avait heurt6 un
des piqueteurs. Quoi qu'il en soit, le 25 f6vrier
1976, Bjerkelund a craint de sortir par l'entr6e
principale et a quitt6 l'6difice par la sortie arridre.
C'est alors que Bjerkelund et six autres employbs
ont 6t6 attaqu6s par quinze ou vingt hommes qui
les attendaient dans un bois situ6 derriere le
Centre. Un de ces hommes, un nomm6 McDonald,
a dit aux autres de s'en prendre A Bjerkelund.
Entour6 de poseurs de lignes, Bjerkelund a 6t6
assailli par derriere. II a requ trois coups dans le
dos et a 6t projet6 par terre. Pendant qu'il 6tait
allong6, I'appelant lui a ass6n6 un coup de pied, lui
infligeant une triple fracture du nez. C'est alors
que Bjerkelund a saisi la jambe de l'appelant, le
forgant par terre, ce qui a mis fin A l'altercation.

Le 5 mars 1976, la Commission d'6nergie a
suspendu l'appelant et McDonald. McDonald a
pr6sent6 un grief i l'encontre de sa suspension. Le
12 mars 1976, les deux hommes ont requ une lettre
de cong6diement. Ils ont tous deux pr6sent6 un
grief A l'encontre de leur cong6diement, all6guant
qu'on avait mis fin A leur emploi sans cause juste
et demandant leur r6int6gration sans perte de
salaire ni de b6n6fice. L'employeur a consid6r6 que
l'incident 6tait s6rieux et que la sanction discipli-
naire 6tait justifi6e.

Le pr6sident de la Commission des relations de
travail dans les services publics a nomm6 Donald
McLean arbitre des griefs aux termes des disposi-
tions de la Loi relative aux relations de travail
dans les services publics, L.R.N.-B. 1973, chap.
P-25, et de la convention collective conclue par la
Commission d'6nergie et le local 1733 du syndicat.

Les articles suivants de la convention collective
sont pertinents:

[TRADUCTION] Article V
Pratiques d6loyales

d) Les mesures disciplinaires, la suspension, la
r6trogradation ou le cong6diement d'un employ6

771[1979] 2 R.C.S.



772 HEUSTIS V. N.B. ELECT. POWER COMMISS. Dickson J. [1972] 2 S.C.R.

cause.

Article XVII

Rights of Employer

The Commission has and shall retain the exclusive
right and power to manage its business and direct its
working forces, including, but without restricting the
generality of the foregoing, the right and power:

(c) To discipline, suspend, demote or discharge any
employee for just and sufficient cause.

Nothing above shall be construed to override the
express provisions of other articles of the Agreement or
to restrict in any way the right to grieve.

The question for the adjudicator was whether the
employer had just and sufficient cause to dis-
charge the appellant. In deciding this question the
adjudicator had three tasks before him. First, did
the employee engage in the conduct alleged?
Second, was the conduct deserving of disciplinary
action on the part of the employer? Third, if so,
was the offence serious enough to warrant
discharge?

There is an element of ambiguity in the decision
of the adjudicator. After finding that the employer
had met the evidential burden of proving, on a
balance of probabilities, that the appellant was
involved in breaking Bjerkelund's nose, and
McDonald in shouting and pointing out the victim,
the adjudicator said: " . . . the question now turns
around whether this was just and sufficient cause
to discharge the Grievor." After referring to the
"management rights" article of the collective
agreement, which I have already noted, he added:
"I think that the question of just and sufficient
cause relates to a finding of whether such a disci-
plinary action was warranted."

The adjudicator then reviewed a number of
cases in which were set forth the principles to be
applied in determining whether acts of the nature
of those of the appellant could be just and suffi-

doivent 6tre fond6s sur une cause juste et
suffisante.

Article XVII

Droits de la direction

La Commission a et conserve le droit et le pouvoir
exclusifs de g6rer l'entreprise et de diriger sa main-
d'oeuvre, ce qui comprend, sans restreindre la g6nbralit6
de ce qui pr6ckde, le droit et le pouvoir:

c) de prendre des mesures disciplinaires, de suspen-
dre, de r6trograder ou de cong6dier tout employ6
pour une cause juste et suffisante.

Rien de ce qui pr6c6de ne doit 8tre interpr6t6 comme
dbrogeant aux dispositions expresses des autres articles
de la convention ou comme restreignant de quelque
fagon le droit de pr6senter un grief.

L'arbitre des griefs devait d6terminer si l'em-
ployeur avait une cause juste et suffisante pour
cong6dier l'appelant. A cette fin, il devait r6pondre
A trois questions. Premibrement, I'employ6 a-t-il
fait l'acte reproch6? Deuxibmement, cet acte justi-
flait-il une mesure disciplinaire de la part de l'em-
ployeur? Troisibmement, le cas 6ch6ant, I'acte
6tait-il suffisamment grave pour justifier un
cong6diement?

La d6cision de l'arbitre est ambigue. Aprbs avoir
conclu que l'employeur avait 6tabli les faits qu'il
lui incombait de prouver, suivant la pr6pond6rance
des probabilit6s (c.-A-d. que l'appelant avait frac-
tur6 le nez de Bjerkelund et que McDonald avait
identifi6 la victime en vocif6rant) l'arbitre a dit:
[TRADUCTION] x ... il reste A d6terminer si cela
constitue une cause juste et suffisante pour cong6-
dier le plaignant., Apr~s une 6tude de l'article
pr6cit6 de la convention collective sur les Kdroits de
la directions, il a ajout6: [TRADUCTION] KJe pense
que pour savoir s'il y a cause juste et suffisante il
faut se demander si la mesure disciplinaire 6tait
justifi6e.

L'arbitre a ensuite pass6 en revue plusieurs d6ci-
sions exposant les principes applicables pour d6ter-
miner si un acte comparable A celui reproch6 A
l'appelant constitue une cause juste et suffisante de
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cient cause for discharge. He cited labour arbitra-
tion cases in which it had been held that involve-
ment in a physical fight was, of itself, sufficient
cause for discharge and other, more recent, cases
in which it had been decided that the momentary
flare-up of a work dispute into physical violence
was not of itself just cause for discharge. He
concluded that in the instant case, notwithstanding
the aggravating features, the incident was a
momentary flare-up without harm to the reputa-
tion, authority, or property of the Power Commis-
sion. The appellant's prior disciplinary record was
clean, and he was an excellent employee.

The adjudicator said, however, that he could
find no authority for making any substitution of
the discipline meted out by the employer. He felt
bound by the decision of this Court in Port Arthur
Shipbuilding Co. v. Arthurs , and by Re Treasury
Board4. He continued:
Counsel for the Grievor suggested that my task was to
determine if there was just and sufficient cause for the
discharge, and, if I found the discharge to be excessive,
then I could uphold the grievances. However, I do not
feel that I can make such a distinction when consider-
ation is given the management rights still reserved to the
Employer by Article XVII of the Agreement. There
being just and sufficient cause to discipline the Grievor,
I cannot alter the mode of discipline chosen by the
Employer.

and concluded:
For all these reasons I would reject the grievance even
though I consider that the discharge penalty was too
harsh and severe in the circumstances. Had I the au-
thority to do so, I would have substituted one month's
suspension without pay.

The appellant then applied for orders of certio-
rari and mandamus in the Queen's Bench Division
of the Supreme Court of New Brunswick. Mr.
Justice Stratton was of opinion that the findings of
the adjudicator (i) that there was just and suffi-
cient cause to discipline Heustis and McDonald,
and (ii) that the discharge penalty was too harsh
and severe in the circumstances, were conclusions
upon matters arising in the determination of the

3 [1969] S.C.R. 85.
4 (1973), 7 N.B.R. (2d) 354 (N.B.S.C.).

cong6diement. II a cit6 des d6cisions en matibre
d'arbitrage selon lesquelles la participation A une
bagarre constituait en elle-m~me une cause suffi-
sante de cong6diement et d'autres d6cisions, plus
r6centes, selon lesquelles la transformation passa-
gbre d'un conflit de travail en violence physique ne
constituait pas, en elle-meme, une cause juste de
cong6diement. II a conclu qu'en l'esp6ce, malgrb
certains 616ments accablants, l'incident 6tait une
altercation passagere qui n'avait pas port6 atteinte
A la r6putation et A l'autorit6 de la Commission
d'6nergie ni endommag6 ses biens. A part cet
incident, I'appelant avait un dossier disciplinaire
vierge et 6tait un excellent employ6.

L'arbitre a cependant d6clar6 qu'aucune juris-
prudence ne lui permettait de modifier la sanction
disciplinaire impos6e par I'employeur. Il s'est senti
li6 par l'arrt de cette Cour dans Port Arthur
Shipbuilding Co. c. Arthurs3, et par la d6cision Re
Treasury Board 4. II a poursuivi en ces termes:
[TRADUCTION] L'avocat du plaignant pr6tend que je
dois d6terminer si le cong6diement est fond6 sur une
cause juste et suffisante et que je peux accueillir les
griefs si je conclus que le cong6diement constitue une
mesure excessive. Cependant, A la lumibre des droits de
la direction reconnus par l'article XVII de la convention,
je ne pense pas pouvoir faire une telle distinction. En
cons6quence, puisqu'il existait une cause juste et suffi-
sante pour prendre des mesures disciplinaires contre le
plaignant, je ne puis modifier la mesure disciplinaire
adopt6e par l'employeur.

et conclu:
[TRADUCTION] Pour tous ces motifs, je rejette le grief
m8me si je considbre que le cong6diement est une sanc-
tion trop rigoureuse et s6vbre dans les circonstances. Si
j'en avais eu le pouvoir, je l'aurais remplac6 par une
suspension sans solde d'un mois.

L'appelant a ensuite pr6sent6 des requ8tes en
certiorari et en mandamus A la Division du Banc
de la Reine de la Cour supr8me du Nouveau-
Brunswick. Le juge Stratton 6tait d'avis que les
conclusions de l'arbitre selon lesquelles (i) il exis-
tait une cause juste et suffisante pour prendre des
mesures disciplinaires contre Heustis et McDo-
nald, et (ii) le cong6diement constituait une sanc-
tion trop rigoureuse et s6vdre dans les circons-

[1969] R.C.S. 85.
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merits of the grievances and protected from review
by the privative clauses of s. 101 of the Public
Service Labour Relations Act. Section 101 reads:

101 (1) Except as provided in this Act, every order,
award, direction, decision, declaration or ruling of the
Board, the Arbitration Tribunal or an adjudicator is
final and shall not be questioned or reviewed in any
court.

(2) No order shall be made or process entered, and
no proceedings shall be taken in any court, whether by
way of injunction, certiorari, prohibition, quo warranto,
or otherwise, to question, review, prohibit or restrain the
Board, the Arbitration Tribunal or an adjudicator in any
of its or his proceedings.

Mr. Justice Stratton said:
It is to be noted that the Adjudicator found just and
sufficient cause to discipline, not to discharge as counsel
seemed to assume in their argument before me. Having
so found I am of the opinion the Adjudicator had the
remedial power to vary the mode of discipline and in
declining to do so, he failed to exercise a jurisdiction
which was his.

An appeal from the order of Stratton J. was
taken to the Appeal Division of the Supreme Court
of New Brunswick, and the order was set aside.
Mr. Justice Ryan delivered the judgment of the
Court. In his opinion, the question which the
adjudicator had to decide was whether the employ-
er had "just and sufficient cause" to dismiss the
appellant and McDonald. In a later paragraph in
the judgment, however, he said: "In the instant
case, I interpret the adjudicator's decision as tan-
tamount to a finding that there was just cause for
discharging both grievors . . ." With respect, I find
it impossible to interpret the decision of the
adjudicator in that manner. If that be the correct
interpretation, then much of the language in the
decision of the arbitrator is not only unnecessary
but inapposite. For example, the sentence, "Had I
the authority to do so I would have substituted one
month's suspension without pay." I think it is
correct to conclude that the adjudicator made a
finding of just cause for discipline only. Impliedly,
he answered "No" to the question referred to him,

tances, 6taient des conclusions sur le fond des
griefs et n'6taient pas susceptibles de r6vision 6tant
donn6 les clauses privatives de l'art. 101 de la Loi
relative aux relations de travail dans les services
publics. Voici le texte de l'art. 101:
101 (1) Sous r6serve des dispositions contraires de la
pr6sente loi, toute ordonnance, sentence, directive, d6ci-
sion ou d6claration de la Commission, du Tribunal
d'arbitrage ou d'un arbitre, est d6finitive et ne peut 8tre
contest6e devant aucun tribunal ni revis6e par aucun
tribunal.

(2) Aucune ordonnance ne peut 8tre rendue, aucune
action intent6e et aucune proc6dure entam6e devant un
tribunal, par voie d'injonction, de certiorari, de prohibi-
tion, de quo warranto, ou autrement, pour contester,
r6viser, supprimer ou restreindre les pouvoirs de la
Commission, du Tribunal d'arbitrage ou d'un arbitre
dans l'une quelconque de leurs proc6dures.

Le juge Stratton a dit:
[TRADUCTION] II convient de souligner que l'arbitre a
conclu qu'il existait une cause juste et suffisante pour
prendre une mesure disciplinaire, et non pour congidier,
comme semblait le penser l'avocat lorsqu'il a plaid6
devant moi. En consequence, je conclus que l'arbitre
avait le pouvoir curatif de modifier la mesure discipli-
naire et qu'en refusant de le faire, il a omis d'exercer
une comp6tence lui appartenant.

A la suite d'un appel de l'ordonnance du juge
Stratton devant la Division d'appel de la Cour
supreme du Nouveau-Brunswick, l'ordonnance a
6 infirm6e, le juge Ryan ayant r6dig6 le juge-

ment de la Cour. A son avis, I'arbitre devait
d6cider si l'employeur avait aune cause juste et
suffisanteo pour cong6dier l'appelant et McDonald.
Plus loin dans son jugement, il a cependant
d6clar6: [TRADUCTION] (En l'espice, je considbre
que la d6cision de l'arbitre 6quivaut A une conclu-
sion selon laquelle il existait une cause juste pour
cong6dier les deux plaignants . . .). Avec 6gards, je
ne puis interpr6ter la d6cision de l'arbitre de la
meme manidre. Si cette interpr6tation 6tait exacte,
de larges extraits de la d6cision de l'arbitre
seraient non seulement inutiles mais 6galement
inappropri6s. (Par exemple, la phrase Si j'en avais
eu le pouvoir, je l'aurais remplac6 par une suspen-
sion sans solde d'un moiso.) Il est A mon avis
correct de conclure que l'arbitre a jug6 qu'il exis-
tait une juste cause pour prendre une mesure
disciplinaire. Implicitement, il a r6pondu Knon) A
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namely, whether there was just and sufficient
cause for discharge.

I have no doubt that the Court of Appeal for
New Brunswick erred in finding that the adjudica-
tor found just cause to discharge the appellant.
That, however, does not conclude the matter.
There remains the major question of the remedial
authority of an adjudicator under the Public Ser-
vice Labour Relations Act, and whether the
adjudicator here was correct in law in finding that
the case falls within the decision reached in Port
Arthur Shipbuilding Co. v. Arthurs, supra.

In the view of Ryan J.A., art. XVII of the
agreement provided for distinct "modes of disci-
pline", i.e. to discipline, or to suspend, or to
demote, or to discharge, in the case of an employee
guilty of misconduct. Once the employer chose one
of these "modes of discipline", an arbitrator could
not substitute any of the other modes for the one
chosen by management, but was restricted to
determining whether there existed "just and suffi-
cient cause" for the exercise of disciplinary
powers. Thus, this case was held to fall within the
decision in Port Arthur Shipbuilding.

Port Arthur Shipbuilding involved three
employees who stayed away from their employ-
ment with the Port Arthur Shipbuilding Company
in order to take temporary and seasonal employ-
ment with another employer. There were mitigat-
ing circumstances, but all three were in breach of
an article of the collective agreement barring
leaves of absence to work for another employer.
All three were discharged. The arbitration board
found the facts as alleged by the employer, found
just cause for discipline but not for discharge, and
substituted suspensions for the discharges.

The relevant arbitration provision in the Ontario
Labour Relations Act was found in s. 34(1) quoted
at p. 91 of this Court's decision.

la question pos6e, savoir, existait-il une cause juste
et suffisante de congidiement?

Il est A mon avis indeniable que la Cour d'appel
du Nouveau-Brunswick a commis une erreur en
jugeant que l'arbitre avait conclu A l'existence
d'une juste cause de congediement. Cela ne r6gle
toutefois pas le probl~me. Restent A trancher la
question primordiale du pouvoir d'un arbitre en
vertu de la Loi relative aux relations de travail
dans les services publics et la question de savoir si
l'arbitre avait raison en l'espbce de conclure que
cette affaire 6tait r6gie par l'arrat Port Arthur
Shipbuilding Co. c. Arthurs, pr6cit.

Selon le juge Ryan de la Cour d'appel, I'art.
XVII de la convention pr6voit diff6rents [TRADUC-
TION] Kgenres de mesures disciplinairesp, savoir,
les mesures disciplinaires en g6n6ral, la suspension,
la r6trogradation ou le cong6diement, applicables A
un employ6 coupable de mauvaise conduite. Une
fois que l'employeur a choisi un de ces (genres de
mesures disciplinairess, I'arbitre ne peut en substi-
tuer un autre et il doit uniquement se prononcer
sur l'existence d'sune cause juste et suffisante
pour l'exercice de ces pouvoirs disciplinaires. 11 a
donc conclu que cette affaire 6tait r6gie par l'arr8t
Port Arthur Shipbuilding.

L'affaire Port Authur Shipbuilding concerne
trois employ6s qui se sont absent6s de leur travail
chez Port Arthur Shipbuilding Company pour
accepter un emploi temporaire et saisonnier au
service d'une autre compagnie. Malgr6 certaines
circonstances att6nuantes, les trois hommes con-
trevenaient A un article de la convention collective
qui interdisait de s'absenter pour travailler au
service d'un autre employeur. Ils ont tous les trois
6t6 cong6dibs. Le conseil d'arbitrage a conclu, A la
lumidre des faits all6gu6s par l'employeur, qu'il y
avait juste cause pour des mesures disciplinaires
mais non le cong6diement des employ6s et il a en
cons6quence remplac6 les cong6diements par des
suspensions.

La disposition pertinente de The Labour Rela-
tions Act de l'Ontario relative A l'arbitrage se
trouvait au par. 34(1), cit6 A la p. 91 de l'arrt de
cette Cour, comme suit:
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Every collective agreement shall provide for the final
and binding settlement by arbitration, without stoppage
of work, of all differences between the parties arising
from the interpretation, application, administration or
alleged violation of the agreement, including any ques-
tion as to whether a matter is arbitrable.

The management rights clause of the collective
agreement read as follows:

3.01 The Union recognizes the Management's authority
to manage the affairs of the Company, to direct its
working forces, including the right to hire, transfer,
promote, demote, suspend and discharge for proper
cause any Employee and to increase, or decrease the
working force of the Company, provided that the Com-
pany shall not exercise these rights in a manner incon-
sistent with the terms of this Agreement.

Mr. Justice Judson, speaking for the Court, began
with the management rights clause in these terms,
at pp. 88-89:

The proposition of the appellant company is that the
board had no power to substitute suspension for dismis-
sal I deliberately avoid the term "jurisdiction". The
company, under art. III dealing with management
rights, has the right to discharge for proper cause. I
draw no distinction between "proper" cause and "just"
cause. This is subject only to s. 3.03, which gives the
employee a right to have his case dealt with according to
grievance procedure. The only limitation on the power of
management is that it shall not be exercised "in a
manner inconsistent with the terms of this agreement".
In this case there cannot be any suggestion that there
was anything in the agreement that the company
breached.

The sole issue in this case was whether the three
employees left their jobs to work for someone else and
whether this fact was a proper cause for discipline. Once
the board had found that there were facts justifying
discipline, the particular form chosen was not subject to
review on arbitration.

The true ratio of the decision is to be found, I
believe, in the following paragraph, pp. 89-90:

A collective agreement is binding on employer and
employees. These were not trivial breaches and the
board had no power to substitute its own judgment for

[TRADUCTION] Chaque convention collective doit pr6-
voir le r6glement d6finitif et ex6cutoire par arbitrage,
sans arrat de travail, de tous les diff6rends entre les
parties relatifs A l'interpr6tation, I'application, I'adminis-
tration ou la pr6tendue violation de la convention, et A
toute question quant A savoir si un cas peut atre soumis
A l'arbitrage.

Voici en quels termes 6tait r6dig6 'article de la
convention collective portant sur les droits de la
direction:

[TRADUCTION] 3.01 Le Syndicat reconnait le pouvoir de
la direction de g6rer les affaires de la compagnie, de
diriger sa main-d'ceuvre, ce qui comprend le droit d'em-
baucher, de muter, de promouvoir, de r6trograder, de
suspendre et de cong6dier un employ6 pour une cause
valable et d'augmenter ou de diminuer les effectifs de la
compagnie, pourvu que la compagnie n'exerce pas ces
droits de fagon incompatible avec les dispositions de la
pr6sente convention.

Parlant au nom de la Cour, le juge Judson a
abord6 la question des droits de la direction en ces
termes (aux pp. 88 et 89):

[TRADUCTION] Selon la th6se de la compagnie appe-
lante, le conseil d'arbitrage n'a pas le pouvoir de rempla-
cer un cong6diement par une suspension. J'6vite volon-
tairement de parler de ucomp6tence*. Aux termes de
l'art. III relatif aux droits de la direction, la compagnie
a le droit de cong6dier pour une cause valable. Je ne fais
pas de distinction entre cause .valable* et cause juste*.
Cette dernibre n'est mentionn6e que dans l'art. 3.03 qui
donne A l'employ6 le droit de soumettre son cas a la
proc6dure de riglement des griefs. La seule limite au
pouvoir de la direction est qu'elle ne doit pas 'exercer
4de fagon incompatible avec les dispositions de la pr6-
sente conventions. En I'esp6ce, on ne saurait pr6tendre
que la compagnie a viol6 l'une des dispositions de la
convention.

La seule question en litige consiste A d6terminer si les
trois employ6s ont quitt6 leur emploi pour travailler
ailleurs et si cela constitue une cause valable de mesures
disciplinaires. Ayant conclu que les faits justifiaient une
mesure disciplinaire, le conseil d'arbitrage ne pouvait
modifier la sanction impos6e.

A mon avis, le paragraphe suivant contient la
v6ritable ratio du jugement (aux pp. 89 et 90):

[TRADUCTION] Une convention collective lie l'em-
ployeur et les employbs. Il ne s'agit pas de contraven-
tions insignifiantes et, dans les circonstances, le conseil
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that of management in the circumstances of this case. If
this kind of review is to be given to a board under s.
3.03, it should be given in express terms, namely, that
the management's authority to demote, suspend or dis-
charge will be subject to full review by the board of
arbitration. Management would then understand what
its position would be. But as the agreement is presently
drawn, the board's power is limited to a determination
whether management went beyond its authority in this
case. The question before them was, could an honest
management, looking at the group of employees as a
whole and at the interests of the company, have reached
the conclusion that they did? In other words, did man-
agement go beyond its rights? There is only one answer
to this question and the answer is "No". It was the
board that exceeded its authority in reviewing the deci-
sion of management by purporting to exercise a full
appellate function. [emphasis added]

At pages 95-6, Judson J. concluded his reasons by
returning to the limitations upon the arbitration
board's powers under the agreement:
An arbitration board of the type under consideration has
no inherent powers of review similar to those of the
Courts. Its only powers are those conferred upon it by
the collective agreement and these are usually defined in
some detail. It has no inherent powers to amend, modify
or ignore the collective agreement. But this is exactly
what this board did in this case and it was clearly in
error in so doing, and its award should be quashed.

In my view, there were two factors in Port
Arthur Shipbuilding that led the Court to the
conclusions reached in that case. First, the discipli-
nary powers of the employer were found solely in
the management rights clause of the agreement,
unrestricted by any other article of the agreement.
Second, there was nothing either in s. 34(1) of the
Act, or in the agreement's arbitration provisions,
subjecting to full review by an arbitration board
management's authority to discipline. Neither of
these factors exists in the case at bar.

The collective agreement here contains, quite
apart from the usual management rights clause, a
specific clause with respect to disciplinary action
by the employer:

n'avait pas le pouvoir de substituer son propre jugement
A celui de la direction. Si le conseil poss6dait un tel
pouvoir de r6vision en vertu de l'art. 3.03, il faudrait que
le pouvoir de la direction de r6trograder, de suspendre
ou de cong6dier un employ6 soit express6ment assujetti
au pouvoir de r6vision du conseil d'arbitrage. La direc-
tion serait alors fix6e sur ses pouvoirs. Mais dans sa
formulation actuelle, la convention limite le pouvoir du
conseil A d6terminer si la direction a exc6d6 son pouvoir.
Les membres du conseil devaient donc se demander si,
agissant en toute honnatet6, un administrateur qui doit
consid6rer collectivement un groupe d'employ6s et tenir
compte des intbrats de la compagnie, aurait pu en
arriver A la mime conclusion? En d'autres mots, la
direction a-t-elle excidi ses droits? Une seule r6ponse
s'impose et c'est Knon,. C'est le conseil qui a exc6d6 ses
pouvoirs en r6visant la d6cision de la direction comme
s'il avait pleins pouvoirs d'appel. [Les italiques sont de
moi.]

Aux pages 95 et 96, le juge Judson a conclu ses
motifs en revenant sur les pouvoirs limit6s du
conseil d'arbitrage en vertu de la convention:

[TRADUCTION] Un conseil d'arbitrage du type de celui A
l'6tude n'a pas de pouvoirs inhbrents de r6vision sembla-
bles A ceux des tribunaux. Ses pouvoirs se limitent A
ceux que lui conf~re la convention collective qui, habi-
tuellement, les d6finit avec precision. Il n'a aucun pou-
voir inh6rent lui permettant d'amender, modifier ou
mbconnaltre la convention collective. Comme c'est exac-
tement ce qu'a fait le conseil en l'esp~ce, il a commis une
erreur et sa sentence est annul6e.

A mon avis, dans l'affaire Port Arthur Ship-
building, deux 616ments ont incit6 la Cour A con-
clure comme elle l'a fait. Premibrement, seul l'arti-
cle de la convention relatif aux droits de la
direction, un article qu'aucune autre disposition de
la convention ne venait limiter, exposait les pou-
voirs disciplinaires de l'employeur. Deuxibmement,
rien dans le par. 34(1) de la Loi ni dans les
dispositions de la convention relatives A l'arbitrage,
n'assujettissait le pouvoir de l'employeur de pren-
dre des mesures disciplinaires A l'entibre revision
d'un conseil d'arbitrage. Aucun de ces 616ments
n'existe en l'espice.

En 1'esp~ce, la convention collective contient,
outre l'article habituel relatif aux droits de la
direction, une disposition portant sp6cifiquement
sur les mesures disciplinaires que peut prendre
l'employeur:
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V(d) Discipline, suspension, demotion or discharge of
any employee shall be for just and sufficient cause.

V(e) When an employee's grievance relates to discipli-
nary action resulting in discharge, suspension, or finan-
cial penalty it may be referred directly to the second
level within five (5) days after the alleged grievance has
arisen.

Further, one finds as the concluding paragraph of
the management rights clause (art. XVII, quoted
earlier) a proviso similar to that in the Port Arthur
Shipbuilding agreement:

Nothing above shall be construed to override the express
provisions of other articles of the Agreement or to
restrict in any way the right to grieve.

This means that the other provisions of the collec-
tive agreement, such as art. V(d), have precedence
over the management rights clause. The appellant
lodged his grievance under art. V of the agreement
and it is according to art. V, rather than art. XVII,
that the obligations of the employer ought to be
determined insofar as disciplinary measures are
concerned.

Article V is more than a recognition by the
union that the employer is to enjoy certain rights;
it is the assumption by the Power Commission of
the obligation not to discharge an employee except
for just and sufficient cause. The word "sufficient"
in art. V(d) should not be overlooked. It mandates
that the seriousness of the disciplinary measure
must relate to the importance of the offence, or to
put it in other words, that the offence has to be
sufficient to justify the penalty. The Power Com-
mission has assumed the obligation not to impose a
disciplinary measure which would not be related to
the seriousness of the offence.

Indeed, I find it difficult to conceive how one
can determine "just and sufficient cause" without
relating it not only to disciplinary action in gener-
al, but to the gravity of the punishment imposed in
particular. If the adjudicator is correct in his
appreciation of the authorities, his task was merely
to determine whether disciplinary action, of some
nature, was warranted; if so, the mode and gravity

[TRADUCTION] Vd) Les mesures disciplinaires, la sus-
pension, la r6trogradation ou le cong6diement d'un
employ6 doivent 8tre fond6s sur une cause juste et
suffisante.
Ve) Lorsque le grief d'un employ6 porte sur une mesure
disciplinaire entrainant son cong6diement, sa suspension
ou une peine p6cuniaire, il peut, dans les cinq (5) jours
de la cause du grief, r6f6rer le grief directement au
second palier.

En outre, le dernier paragraphe de l'article relatif
aux droits de la direction (art. XVII, pr6cit6)
contient une disposition restrictive semblable A
celle de la convention 6tudi6e dans l'affaire Port
Arthur Shipbuilding-
[TRADUCTION] Rien de ce qui pr6c&de ne doit 8tre
interpr6t6 comme d6rogeant aux dispositions expresses
des autres articles de la convention ou comme restrei-
gnant de quelque fagon le droit de pr6senter un grief.

Cela signifie que les autres dispositions de la con-
vention collective, comme l'art. Vd), ont pr6sbance
sur l'article concernant les droits de la direction.
L'appelant a pr6sent6 son grief en vertu de l'art. V
de la convention et c'est en vertu de l'art. V, plut6t
que l'art. XVII, qu'il faut d6terminer les obliga-
tions de l'employeur relatives aux mesures
disciplinaires.

L'article V est plus qu'une reconnaissance des
droits de l'employeur par le syndicat; il oblige la
Commission d'6nergie A ne pas cong6dier un
employ6 sans cause juste et suffisante. Le mot
usuffisanter A l'art. Vd) ne doit pas 6tre oubli6. Il
exige que la s6v6rit6 de la mesure disciplinaire soit
li6e a l'importance de l'infraction, ou, autrement
dit, que l'infraction soit suffisante et justifie la
sanction. La Commission d'6nergie a accept6 de ne
pas imposer une mesure disciplinaire qui n'aurait
pas de rapport avec la gravit6 de l'infraction.

En fait, il m'est difficile de comprendre com-
ment on peut 6tablir qu'il existe une (cause juste et
suffisantes sans la relier non seulement aux mesu-
res disciplinaires en g6nbral mais A la s6v6rit6 de la
sanction impos6e dans le cas particulier. Si l'arbi-
tre a bien interpr6t6 la jurisprudence, sa tAche se
limitait A d6terminer si une mesure disciplinaire
quelconque 6tait justifi6e; le cas 6ch6ant, le type de
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of the punishment became a matter solely within
the discretion of the employer. The offending con-
duct might be of the most trivial nature warrant-
ing, say, a reprimand, yet the employer would be
free to impose the ultimate in punishment and
discharged the employee. On this view, it becomes
an "all or nothing" affair. I am unable to agree
that the authorities lead to such fatuity.

Here the question is not, as in Port Arthur
Shipbuilding, "did management go beyond its
rights?", but rather, "did the employer breach art.
V(d) of the collective agreement?" The employees
are not grieving, as in Port Arthur Shipbuilding,
under the management rights clause, but under an
article whereby the employer has expressly
assumed the obligation not to discipline except for
"just and sufficient cause." One cannot suggest, as
one might in the Port Arthur Shipbuilding situa-
tion, that the management rights clause here
serves to shield the disciplinary action of the
employer from broad arbitral review.

This conclusion is strongly and independently
supported by the adjudication provisions of the
collective agreement in question. Article XXIII
provides:
The provisions of the Public Service Labour Relations
Act and Regulations, including Article 92 of the Act
governing the adjudication of grievances shall apply to
grievances lodged under the terms of this agreement.

Section 92(1) of the Public Service Labour Rela-
tions Act provides:
Where an employee has presented a grievance up to and
including the final level of the grievance process with
respect to

(a) the interpretation or application in respect of him
of a provision of a collective agreement or an
arbitral award, or

(b) disciplinary action resulting in discharge, suspen-
sion or a financial penalty

and his grievance has not been dealt with to his satisfac-
tion, he may, subject to subsection (2), refer the griev-
ance to adjudication.

mesure disciplinaire et la sev6rit6 de la sanction
relevaient uniquement de l'employeur. L'acte
reproch6 pourrait 8tre tout A fait insignifiant et
justifier une simple r6primande mais l'employeur
serait entibrement libre d'imposer la sanction
ultime et de cong6dier l'employ6. De ce point de
vue, ce serait une question de stout ou rien,. Je ne
puis admettre que la jurisprudence entraine un
r6sultat aussi absurde.

En l'esp6ce, il ne faut pas se demander, comme
dans l'affaire Port Arthur Shipbuilding, da direc-
tion a-t-elle exced6 ses droits? mais plut6t l'em-
ployeur a-t-il contrevenu A l'art. Vd) de la conven-
tion collective?). Le grief pr6sent6 par les
employbs n'est pas, comme dans Port Arthur
Shipbuilding, fond6 sur l'article relatif aux droits
de la direction, mais sur un article aux termes
duquel l'employeur a express6ment accept6 de ne
pas imposer de mesures disciplinaires sans ucause
juste et suffisanten. A la diff6rence de la situation
A l'6tude dans Port Arthur Shipbuilding, on ne
peut pr6tendre ici que l'article relatif aux droits de
la direction a l'effet de prot6ger la mesure discipli-
naire impos6e par l'employeur de la r6vision par un
arbitre.

Cette conclusion s'appuie solidement et ind6pen-
damment sur les dispositions de la convention col-
lective relatives A l'arbitrage. L'article XXIII
pr6voit:
[TRADUCTION] Les dispositions de la Loi relative aux
relations de travail dans les services publics et les
r6glements, y compris 'art. 92 de la Loi relatif A l'arbi-
trage des griefs, s'appliquent aux griefs pr6sents en vertu
de la pr6sente convention.

Le paragraphe 92(1) de la Loi relative aux rela-
tions de travail dans les services publics dispose:
Lorsqu'un employ6 a port6 son grief au plus haut palier
de la proc6dure applicable aux griefs, en ce qui concerne

a) l'interpr6tation ou l'application A son 6gard d'une
disposition d'une convention collective ou d'une
sentence arbitrale, ou

b) une mesure disciplinaire entrainant le cong6die-
ment, la suspension ou une peine pecuniaire,

et que son grief n'a pas 6t6 r6gl6 de fagon satisfaisante
pour lui, il peut, sous r6serve du paragraphe (2), ren-
voyer ce grief A l'arbitrage.
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Two points are worthy of note with respect to s.
92(1). First, unlike the arbitration provisions in
Port Arthur Shipbuilding, the adjudication proce-
dure of the Act is not restricted only to "the
interpretation, application, administration or
alleged violation of the agreement", but explicitly
provides in clause (b) for adjudication with respect
to "disciplinary action resulting in discharge, sus-
pension or a financial penalty." The Legislature
has expressly provided in the statute regulating
public sector labour relations that management's
authority to discharge, suspend, or impose a finan-
cial penalty will be subject to full review by the
adjudicator. To what end is this provision inserted
in the statute if not to give some additional power
to the adjudicator beyond the words of clause (a),
the words under consideration in Port Arthur
Shipbuilding?

Second, s. 92(l)(b) would appear expressly to
recognize "disciplinary action" as a continuum
from "financial penalty" through "suspension" to
"discharge." The language of art. V(e) of the
collective agreement accords with this continuous
view of disciplinary action, adopting the language
of the statute in relation to grievances and the
serious forms of discipline envisaged by art. V(d).
Any thought that the management rights clause
affords the employer an unlimited discretion as to
the mode of discipline would appear to run counter
to the language of art. V and, more important, the
statutory provision of s. 92(1).

In an earlier case, Re Zolondek5, Chief Justice
Hughes of the Appeal Division of the New Bruns-
wick Supreme Court had occasion to consider
whether, in the absence of special powers con-
ferred upon him by the collective agreement, the
adjudicator had power to substitute a two-month
suspension without pay for the indefinite suspen-
sion imposed by the employer. The Chief Justice
concluded that since suspension of an employee
was made arbitrable by s. 92(l)(b) of the Public
Service Labour Relations Act, supra, the duration

s (1976), 15 N.B.R. (2d) 665.

Deux points m6ritent d'8tre signal6s au sujet du
par. 92(1). Premibrement, contrairement aux dis-
positions relatives A I'arbitrage A l'6tude dans Port
Arthur Shipbuilding, la proc6dure de r6glement
des griefs pr6vue dans la Loi n'est pas restreinte A
dl'interpr6tation, I'application, I'administration ou
la pr6tendue violation de la conventions, mais pr6-
voit express6ment, A l'al. b), I'arbitrage des griefs
relatifs A aune mesure disciplinaire entrainant le
cong6diement, la suspension ou une peine p6cu-
niaire)). Ainsi, dans une loi r6gissant les relations
de travail dans le secteur public, la 16gislature a
express6ment assujetti le pouvoir de la direction de
cong6dier, de suspendre ou d'imposer une peine
p6cuniaire A l'entibre r6vision d'un arbitre. A
quelle fin cette disposition existe-t-elle si ce n'est
pour donner A l'arbitre un pouvoir plus vaste que
celui pr6vu A l'al. a), qui correspond au texte
6tudi6 dans Port Arthur Shipbuilding?

Deuxibmement, I'al. 92(1)b) semble express6-
ment reconnaltre dans la ((mesure disciplinaires
une progression, A partir de la upeine p6cuniaire,
en passant par la ((suspension)) pour aboutir au
econgediements. Le texte de l'art. Ve) de la con-
vention collective correspond A cette facon de con-
cevoir la mesure disciplinaire, car il reprend le
texte l6gislatif relatif aux griefs et aux types de
mesures disciplinaires s6vires envisages A l'art.
Vd). La these selon laquelle l'article relatif aux
droits de la direction permet A l'employeur d'exer-
cer une entibre discr6tion quant au type de mesure
disciplinaire semble aller A l'encontre du texte de
l'art. V de la convention et surtout de l'art. 92(1)
de la Loi.

Dans une affaire plus r6cente, Re Zolondek, le
juge en chef Hughes de la Division d'appel de la
Cour supreme du Nouveau-Brunswick a 6tudiE si,
en l'absence de pouvoir sp6cifique dans la conven-
tion collective, I'arbitre avait le pouvoir de rempla-
cer une suspension de dur6e ind6termin6e impos6e
par l'employeur par une suspension sans salaire de
deux mois. Le Juge en chef a conclu que puisque la
suspension d'un employ6 pouvait faire l'objet d'un
arbitrage en vertu de l'al. 92(1)b) de la Loi rela-
tive aux relations de travail dans les services

s (1976), 15 N.B.R. (2d) 665.
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of a suspension must also be arbitrable. To hold
otherwise, the Chief Justice said, at p. 677:

... would result in placing the duration of a suspension
for conduct admittedly meriting disciplinary action
solely in the discretion of the Employer without recourse
of any kind. In my opinion it is implicit in s. 92 that an
Adjudicator has remedial powers and that in cases of
suspension those powers include the power to vary the
duration of a suspension imposed as a penalty.

It is true that in Zolondek the issue was merely
that of substituting a suspension of definite dura-
tion for one of indeterminate duration, whereas in
the case at bar suspension was substituted for
discharge. Nonetheless, the decision represents the
recognition, and exercise, of a remedial power
above and beyond that expressly spelled out in the
language of the collective agreement. In the case
at bar, the Court of Appeal distinguished Zolon-
dek on the ground that "no change was effected in
the mode of discipline chosen by the employer."

There is a very good policy reason for judicial
restraint in fettering adjudicators in the exercise of
remedial powers. The whole purpose in establish-
ing a system of grievance adjudication under the
Act is to secure prompt, final, and binding settle-
ment of disputes arising out of interpretation or
application of the collective agreement, or discipli-
nary action taken by the employer, all to the end
that industrial peace may be maintained.

Take the present case. The appellant miscon-
ducted himself. The external tribunal to which the
matter was referred considered that he should be
disciplined, but only to the extent of a suspension.
If the exercise of adjudicative authority does not
permit remedial action by making the punishment
fit the offence, then the decision of the adjudicator
becomes largely a hollow pronouncement, signify-
ing nothing. Either the grievance is allowed, in
which case the appellant goes unpunished, a result
which would seem wrong in the circumstances; or
the appellant is dicharged from employment, a
result which, in the opinion of the adjudicator, for
the mitigating reasons given by him, would result
in injustice to the employee. In either case, the
purpose of the adjudicative process in the adminis-

publics, pr6cit6e, la durbe de la suspension pouvait
6galement faire l'objet d'un arbitrage. Juger autre-
ment, a d6clar6 le Juge en chef, (A la p. 677):
[TRADUCTION] ... 6quivaudrait A laisser la dur6e d'une
suspension pour un acte justifiant une mesure discipli-
naire A la seule discr6tion d'un employeur sans autre
recours. Il est A mon avis implicite A l'art. 92 qu'un
arbitre posshde des pouvoirs r6parateurs et que, dans les
cas de suspension, ces pouvoirs comprennent le pouvoir
de modifier la dur6e de la suspension impos6e A titre de
sanction.

Il est vrai que l'affaire Zolondek portait unique-
ment sur le remplacement d'une suspension de
durbe ind6terminbe par une suspension de dur6e
d6termine alors qu'ici, la suspension a 6 substi-
tube au cong6diement. N6anmoins, la d6cision
reconnait et autorise l'exercice d'un pouvoir r6pa-
rateur plus vaste que celui express6ment stipule
dans la convention collective. En l'esp~ce, la Cour
d'appel a 6tabli une distinction avec l'arr8t Zolon-
dek au motif que [TRADUCTION] ale type de
mesure disciplinaire impos6 par l'employeur n'y
avait pas 6t6 modifibD.

Une trbs bonne raison de principe explique l'h6-
sitation judiciaire A contrbler les arbitres dans
l'exercice de leurs pouvoirs. Le but de l'arbitrage
des griefs en vertu de la Loi est d'assurer un
r6glement rapide, d6finitif et ex6cutoire des diff6-
rends r6sultant de l'interpr6tation et de l'applica-
tion d'un convention collective ou d'une mesure
disciplinaire impos6e par l'employeur, le tout dans
le but de maintenir la paix.

Prenons le pr6sent cas. L'appelant s'est mal
conduit. Un arbitre saisi de la question a consid6r6
qu'une sanction disciplinaire s'imposait mais
qu'une suspension suffisait. Si l'exercice du pou-
voir d'arbitre ne permet pas de corriger la situation
en ajustant la sanction A l'infraction, la sentence
arbitrale se r6duit alors A une d6cision presque
d6nu6e de sens. Ou le grief est accueilli, dans quel
cas l'appelant ne sera pas puni, un r6sultat qui
semble injuste dans les circonstances, ou l'appelant
est cong6die, un r6sultat qui, selon l'arbitre,
compte tenu des circonstances att6nuantes qu'il a
retenues, est injuste A l'6gard de l'employ6. Dans
l'un et l'autre cas, le but de la proc6dure d'arbi-
trage aux fins de l'application de la convention
collective ne sera pas atteint. Les relations entre
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tration of the collective agreement would be
defeated. Relations between employer and union
would become further exacerbated. If the process
is to make any sense, a right to modify the severity
of the discipline by imposing a lesser penalty must
surely inhere in the exercise of adjudicative au-
thority: see Re Polymer Corporation and Oil,
Chemical, and Atomic Workers International
Union, Local 16-146.

In a similar vein, in the recent case of New-
foundland Association of Public Employees v.
Attorney General for Newfoundland', Chief Jus-
tice Laskin, with whom Ritchie J. concurred, had
occasion to discuss the remedial powers of arbitra-
tors. Two passages would appear particularly
apposite in this case, at pp. 529 and 530:

Counsel for the respondent at first took the position
that a board of arbitration, and the particular board
here, could not interfere with the penalty of discharge
once cause for some discipline existed, but he receded
from it on realizing that this could work to the serious
disadvantage of an employer if a board was required to
say either yes or no to discharge and, if it said no, the
discharged employees would have to be reinstated with
consequent entitlement to lost pay (perhaps for a long
period) and any fault on their part would have gone
unpunished. Equally, he conceded that it could not be
that an employer, having some basis for disciplining an
employee for a minor infraction, say, lateness in report-
ing for work on one or two occasions, could impose
discharge and defend the penalty against interference by
an arbitration board empowered to adjudicate on wheth-
er the dismissal was for just cause.

Cause and penalty are intertwined especially in dis-
charge cases. I hold the view that arbitration boards, as
domestic tribunals of the parties, should be given lati-
tude, no less than that given by Court decisions to
statutory government tribunals, to exercise their powers
so as best to effectuate their raison d'9tre. For a Court
to say that a penalty substituted by a board is beyond its
powers is no different from interfering with a finding
that either upholds or sets aside an assigned penalty
without more.

6 (1959), 10 L.A.C. 51; (1961), 26 D.L.R. (2d) 609 (Ont.
H.C.); (1961), 28 D.L.R. (2d) 81 (Ont. C.A.); [1962] S.C.R.
338 (Sub nom Imbleau v. Laskin).

[ 19781 1 S.C.R. 524.

1'employeur et le syndicat seront encore plus ten-
dues. Pour que cette proc6dure ait un sens, le droit
de modifier la s6v6rit6 de la mesure disciplinaire
par l'imposition d'une peine moindre doit certaine-
ment 6tre inh6rent A l'exercice du pouvoir d'arbi-
tre: voir Re Polymer Corporation and Oil, Chemi-
cal, and Atomic Workers International Union,
Local 16-146.

A ce sujet, dans l'arr8t Newfoundland Associa-
tion of Public Employees c. Procureur g~ndral de
Terre-Neuve,' le juge en chef Laskin (le juge
Ritchie ayant souscrit A ses motifs) s'est prononc6
sur les pouvoirs des arbitres. Deux extraits sem-
blent particulibrement pertinents en l'esp6ce (aux
pp. 529 et 530):

Le procureur de l'intim6 a d'abord pr6tendu qu'un
conseil d'arbitrage, et en particulier celui-ci, ne pouvait
remettre en cause la sanction du renvoi dbs lors qu'il
existait quelque juste cause de sanction disciplinaire,
mais il a fait marche arribre lorsqu'il a r6alis6 que si un
conseil ne pouvait faire autre chose qu'approuver ou
annuler un renvoi, cela pouvait jouer sbrieusement au
d6triment de l'employeur puisque, s'il l'annulait, les
employ6s renvoy6s devraient 6tre r6tablis dans leurs
fonctions, qu'ils auraient droit en cons6quence A la
r6mun6ration perdue (peut-6tre pour une longue
p6riode) et que toute faute de leur part serait demeur6e
impunie. II a 6galement conc6d6 qu'il n'6tait pas possible
qu'un employeur qui aurait quelque raison d'imposer
une sanction disciplinaire A un employ6 pour une infrac-
tion mineure-disons, des retards en une ou deux occa-
sions-puisse d6cider de le renvoyer et d6fendre cette
sanction contre toute ing6rence d'un conseil d'arbitrage
habilit6 A d6cider s'il y avait une juste cause de
cong6diement.

Cause et sanction sont intimement mel6es, sp6ciale-
ment dans les affaires de renvoi. J'estime que l'on ne
doit pas donner aux conseils d'arbitrage, en tant que
tribunaux priv6s des parties, moins de latitude que n'en
donne la jurisprudence aux tribunaux administratifs sta-
tutaires, si l'on veut qu'ils exercent leurs pouvoirs de
fagon A r6aliser leurs objectifs. Pour une cour, cela
revient au m8me de dire que la sanction substitu6e par
un conseil exchde les pouvoirs de celui-ci ou de remettre
en cause une d6cision de maintenir ou d'annuler la
sanction impos6e sans plus.

6 (1959), 10 L.A.C. 51; (1961), 26 D.L.R. (2d) 609 (H.C.
Ont.); (1961), 28 D.L.R. (2d) 81 (C.A. Ont.); [1962] R.C.S.
338 (sous l'intitul6 Imbleau c. Laskin).

[1978] 1 R.C.S. 524.
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As I have sought to demonstrate, the collective
agreement in this case and, more importantly, the
applicable statutory provisions respecting adjudi-
cation, can be readily distinguished from those
operating in the Port Arthur Shipbuilding case.
There being nothing in either the agreement, or
the Act, which expressly precludes the adjudica-
tor's exercise of remedial authority, I am of the
opinion that an adjudicator under the Public Ser-
vice Labour Relations Act of New Brunswick has
the power to substitute some lesser penalty for
discharge where he had found just and sufficient
cause for some disciplinary action, but not for
discharge.

I would allow the appeal, set aside the judgment
of the Appeal Division of the Supreme Court of
New Brunswick, and restore the order of Stratton
J. quashing the decision of the adjudicator and
directing the adjudicator to proceed with the
adjudication according to law. The appellant is
entitled to costs in this Court and in the Appeal
Division.

Appeal allowed with costs.

Solicitors for the appellant: Hoyt, Mockler,
Allen & Dixon, Fredericton.

Solicitors for the respondent: McKelvey,
Macaulay & Machum, Saint John.

Comme j'ai cherch6 A le d6montrer, la conven-
tion collective A l'6tude et surtout les dispositions
l6gislatives applicables relatives A l'arbitrage, se
distinguent nettement de celles A l'6tude dans l'ar-
r8t Port Arthur Shipbuilding. En I'absence de
quelque disposition de la convention et de la Loi
interdisant express6ment I'exercice de pouvoirs
r6parateurs par l'arbitre, je suis d'avis qu'un arbi-
tre agissant en vertu de la Loi relative aux rela-
tions de travail dans les services publics du Nou-
veau-Brunswick a le pouvoir de remplacer un
cong6diement par une sanction moindre lorsqu'il
conclut qu'une cause juste et suffisante justifie une
mesure disciplinaire mais non un cong6diement.

Je suis donc d'avis d'accueillir le pourvoi, d'in-
firmer l'arrat de la Division d'appel de la Cour
supreme du Nouveau-Brunswick et de r6tablir l'or-
donnance du juge Stratton annulant la d6cision de
l'arbitre et lui ordonnant de poursuivre l'arbitrage
conform6ment aux r6gles applicables. L'appelant a
droit A ses d6pens en cette Cour et en Division
d'appel.

Pourvoi accueilli avec dipens.

Procureurs de l'appelant: Hoyt, Mockler, Allen
& Dixon, Fredericton.

Procureurs de l'intim&e: McKelvey, Macaulay
& Machum; St-Jean, N.-B.
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Public Service Labour Relations Act, R.S.N.B.
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The judgment of the Court was delivered by

DICKSON J.-The facts, earlier proceedings,
and argument in this appeal are as in the appeal of
Maynard P. Heustis v. The New Brunswick Elec-
tric Power Commission. (reported supra at p.
768.)

For the reasons given today in that appeal, I
would allow the present appeal, set aside the judg-
ment of the Appeal Division of the Supreme Court
of New Brunswick, and restore the order of Strat-
ton J. The appellant is entitled to costs in this
Court and in the Appeal Division.

1(1977), 19 N.B.R. (2d) 174.
2 (1977), 17 N.B.R. (2d) 372.

George J. McDonald Appelant;

et

La Commission d'6nergie blectrique du
Nouveau-Brunswick Intimbe.

1978: 17, 18 octobre; 1979: 22 mai.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DU NOUVEAU-BRUNSWICK

Relations de travail - Arbitrage - Relations de
travail dans les services publics - Convention collec-
tive - Droit de congidier pour une cause juste et
suffisante - Arbitrage des griefs par un arbitre -
Compitence de l'arbitre - Pouvoir de modifier les
peines picuniaires - Loi relative aux relations de
travail dans les services publics, L.R.N.B. 1973, chap.
P-25, art. 92, 101.

POURVOI A 1'encontre d'un arrt de la Division
d'appel de la Cour supreme du Nouveau-Bruns-
wick' qui a accueilli un appel interjet6 d'un juge-
ment du juge Stratton 2 annulant la d6cision d'un
arbitre en vertu de la Loi relative aux relations de
travail dans les services publics, L.R.N.B. 1973,
chap. P-25. Pourvoi accueilli.

Roy W. Dixon, pour l'appelant.

E. Neil McKelvey, c.r., et Robert G. Vincent,
pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE DICKSON-Les faits, les proc6dures
ant&rieures, les plaidoiries dans ce pourvoi sont les
m~mes que dans Maynard P_ Heustis c. La Com-
mission d'gnergie glectrique du Nouveau-Bruns-
wick (pr6cit6e A la p. 768.)

Pour les motifs expos6s aujourd'hui dans ce
dernier pourvoi, je suis d'avis d'accueillir le pr6sent
pourvoi, d'infirmer l'arrt de la Division d'appel de
la Cour supreme du Nouveau-Brunswick et de
r6tablir le jugement du juge Stratton. L'appelant a
droit A ses d6pens en cette Cour et en Division
d'appel.

'(1977), 19 N.B.R. (2d) 174.
2 (1977), 17 N.B.R. (2d) 372.
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Appeal allowed with costs.

Solicitors for the appellant: Hoyt, Mockler,
Allen & Dixon, Fredericton.

Solicitors for the respondent: McKelvey,
Macaulay, Machum, Saint John.

Pourvoi accueilli avec ddpens.

Procureurs de l'appelant: Hoyt, Mockler, Allen
& Dixon, Fredericton.

Procureurs de l'intimbe: McKelvey, Macaulay
& Machum, Saint-Jean, N.-B.

785
785





[19791 2 R.C.S. CAN. LAB. SUPPLIES C. ENGELHARD INDUSTRIES 787

Canadian Laboratory Supplies Ltd.
Appellant;

and

Engelhard Industries of Canada Ltd.
Respondent.

1978: November 1, 2, 7 and 8; 1979: May 8.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Torts - Damages - Conversion - Sale of goods -
Title to goods - Estoppel - Appellant's employee
ordering platinum from respondent - Employee
fraudulently reselling platinum as scrap - Whether
appellant estopped from denying respondent's title -
Point at which appellant put on its inquiry.

Agency - Ostensible authority - Ratification -
Estoppel - Appellant's employee ordering platinum
from respondent - Employee fraudulently reselling
platinum as scrap - Whether appellant estopped from
denying respondent's title - Point at which appellant
put on its inquiry.

The issues on appeal arise out of an action of conver-
sion brought by the appellant "Canlab". Both Canlab
and the respondent Engelhard were victimised by Cook,
an employee of Canlab, in respect of platinum and
platinum scrap transactions between the two companies.
Cook procured purchases of platinum by Canlab from
Engelhard for sale to a fictitious customer, "Giles".
These purchases were made through regular purchase
orders properly authorized by Canlab. Cook had per-
suaded Engelhard's employee in charge of scrap plati-
num to accept return of the platinum as scrap from
"Giles". To carry out the scheme Cook had to manipu-
late Canlab's records to ensure that the transactions in
the platinum intended for redelivery to Engelhard were
not shown. Cook obtained possession of this platinum
after its delivery to Canlab and a few days later
returned it to Engelhard, usually by taxi, with a written
request for payment to be made to a stated address. The
fraud was of considerable magnitude and went on for
some seven years. Canlab took action against Engelhard
founded on Canlab's claim of title to the platinum
ordered through Cook for "Giles" and in the unlawful-
ness of any claim of title by Engelhard to the platinum
scrap which it received directly from "Giles". The trial

Canadian Laboratory Supplies Ltd.
Appelante;

et

Engelhard Industries of Canada Ltd. Intimie.

1978: 111, 2, 7 et 8 novembre; 1979: 8 mai.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Responsabiliti dilictuelle - Dommages-intrts -
Appropriation illigale - Vente de marchandises -
Droit de propridt6 sur les biens - Fin de non-recevoir
- L'employg de l'appelante commandait du platine 6
l'intimbe - L'employg revendait frauduleusement le
platine comme rebut - L'appelante est-elle emp&hie
de nier le droit de proprigtd de l'intimbe? - Moment oji
s'est iveillie la mdfiance de l'appelante.

Mandat - Pouvoir apparent - Ratification - Fin
de non-recevoir - L'employd de l'appelante comman-
dait du platine a l'intime - L'employg revendait
frauduleusement le platine comme rebut - L'appelante
est-elle empichie de nier le droit de propridtd de l'inti-
mde? - Moment oi s'est hveillge la m&fance de
l'appelante.

Le litige r6sulte d'une action pour appropriation ill6-
gale intent6e par I'appelante (Canlab). Canlab et Engel-
hard ont toutes deux 6t6 1is6es par Cook, un employ6 de
Canlab, A l'6gard d'opbrations concernant du platine et
des rebuts de platine entre les deux compagnies. Cook
faisait acheter par Canlab du platine A Engelhard pour
le vendre A un client fictif, aGiles&. Ces achats 6taient
effectu6s au moyen de commandes r6gulibres ddiment
autorisbes par Canlab. Cook avait persuad6 l'employ6
d'Engelhard responsable des rebuts de platine d'accepter
que aGiless lui renvoie le platine sous forme de rebuts.
Pour r6ussir son plan, Cook devait falsifier les dossiers
de Canlab pour s'assurer que les opbrations concernant
le platine qu'il devait rendre A Engelhard n'y figurent
pas. Cook prenait possession du platine livr6 A Canlab
et, aprbs quelques jours, le retournait A Engelhard,
habituellement par taxi, avec une demande 6crite de
paiement A effectuer A une adresse indiqu6e. La fraude
6tait de grande ampleur et s'est poursuivie pendant
environ sept ans. Canlab a intent6 une action contre
Engelhard fond6e sur la revendication par Canlab de la
propri6t6 du platine command6 par l'interm6diaire de
Cook pour aGiless et sur I'ill6gitimit6 de toute revendica-
tion par Engelhard de la propri6t6 des rebuts de platine
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judge held that Canlab had acquired title to the plati-
num for which it paid, that Cook had stolen the plati-
num and that its resale by him to Engelhard was a
conversion by the latter. Judgment was entered for
Canlab for $943,420.49. The Court of Appeal however
reversed and dismissed Canlab's action on the basis that
Cook had apparent authority on which Engelhard relied
and that estoppel arose against Canlab.

Held: The appeal should be allowed, Laskin C.J. and
Spence and Dickson JJ. dissenting in part.

Per Martland, Ritchie, Pigeon, Beetz, Estey and
Pratte JJ. The appeal can be disposed of as suggested by
the Chief Justice save in one respect. The computation
of damages in the Chief Justice's approach commenced
in 1964 and continued until late 1968 when it was found
that the respondent had alerted the appellant to the
nature of the transaction so as to preclude recovery by
the appellant beyond that date. There was however
evidence of approaches made in 1966 by Engelhard to
Canlab, and of correspondence thereon, to the effect
that in October 1966 (first) Canlab was apprised in
sufficient detail of the "Giles" transaction and of some
of Cook's involvement to be put on its own inquiry and
(second) Cook was held out by Snook, Canlab's pur-
chasing agent as an authorized agent with whom Engel-
hard could deal regarding the request by Engelhard
concerning the "Giles" matter. The recovery by Canlab
should in the circumstances of the case be limited to the
period prior to the date on which Canlab was put on its
inquiry.

Per Laskin C.J. and Spence and Dickson JJ. (dissent-
ing in part): Although the platinum ordered by Canlab
through Cook was, after delivery by Engelhard to Cook,
stolen by Cook in furtherance of his scheme this did not
affect the vesting of title in Canlab upon delivery being
effected. This did not have to depend on any authority
given or ascribed to Cook by Canlab or Engelhard but
only on the fact that proper purchase orders from a
proper source were given to Engelhard which was en-
titled to fill them and to receive payment for so doing.
The question then became the extent to which Engel-
hard should answer for the loss suffered by Canlab.
Lacourcibre J.A. would have cut the loss at October
1966, by reason of a telephone conversation between
McCullough of Engelhard and Snook, an employee of
Canlab, who directed his inquirer, McCullough, to get
in touch with Cook. What militated against this however
was that Snook, like Cook, had no managerial authority
and there was no evidence of any back-up authority by

regus directement de Giles). Le juge de premidre ins-
tance a jug6 que Canlab avait acquis un droit au platine
qu'elle avait pay6, que Cook avait vol6 le platine et que
la revente du platine A Engelhard avait donn6 lieu A une
appropriation ill6gale par cette dernibre. Jugement a 6t6
rendu en faveur de Canlab, lui accordant $943,420.49.
La Cour d'appel a cependant infirm6 le jugement et
rejet6 l'action de Canlab au motif que Cook avait un
pouvoir apparent auquel Engelhard s'6tait fi6e et qu'une
fin de non-recevoir pouvait tre oppos6e A Canlab.

Arrit: Le pourvoi doit 8tre accueilli, le juge en chef
Laskin et les juges Spence et Dickson 6tant dissidents en
partie.

Les juges Martland, Ritchie, Pigeon, Beetz, Estey et
Pratte: Le pourvoi peut 8tre tranch6 comme le sugg~re
le Juge en chef A l'exception d'un point. Son calcul a
accord6 des dommages-int6rts A compter de 1964 jus-
qu'A la fin de 1968, 6poque A laquelle l'intim6e a 6veill6
l'attention de l'appelante sur la nature de l'op6ration de
fagon A exclure tout droit A des dommages-int6rits aprbs
cette date. Il y avait cependant des preuves de d6mar-
ches faites en 1966 par Engelhard auprbs de Canlab, et
de correspondance sur le sujet, suivant lesquelles en
octobre 1966 (premibrement) Canlab avait pris connais-
sance de suffisamment de d6tails des op6rations avec
gGiles> et de la participation de Cook pour que sa
m6fiance soit 6veill6e et (deuxibmement) Snook, l'ache-
teur de Canlab, a pr6sent6 Cook comme un mandataire
autoris6 A traiter avec Engelhard au sujet de sa demande
de renseignements concernant I'affaire aGiles,. Dans les
circonstances, le recouvrement par Canlab doit 8tre
limit6 A la p6riode ant6rieure A la date A laquelle la
m6fiance de Canlab a 6t6 6veill6e.

Le juge en chef Laskin et les juges Spence et Dickson
(dissidents en partie): Le fait que le platine command6
par Canlab, par l'entremise de Cook, a 6t6 vol6 par
Cook, en ex6cution d'un plan, aprbs sa livraison A Cook
par Engelhard, n'a pas empdch6 la transmission du droit
de propri6t6 A Canlab par la livraison de la marchandise.
Cela ne d6pendait pas du pouvoir donn6 ou imput6 A
Cook par Canlab ou Engelhard mais seulement du fait
que des commandes r6gulibres diment 6mises ont 6t6
envoybes A Engelhard et que cette derniare 6tait en
cons6quence fond6e A les ex6cuter et A 8tre paye. 11
s'agit alors de d6terminer dans quelle mesure Engelhard
doit assumer les pertes subies par Canlab. Le juge
Lacourcibre aurait arr8t6 les pertes A compter du mois
d'octobre 1966 en se fondant sur la conversation t616-
phonique entre McCullough (au nom d'Engelhard) et
Snook (un employ6 de Canlab) qui a sugg6r6 A son
interlocuteur de s'adresser A Cook. Cependant, le fait
que Snook, comme Cook, n'avait aucun pouvoir de
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which he could hold Cook out as having power to
compose the difficulty, raised by Engelhard, in settling
accounts. There was, however, a contact in 1968 be-
tween Canlab and Engelhard when, and this the trial
judge found as a fact, Fabian, Canlab's vice-president of
operations, had received a call from Scott, Engelhard's
president, who was curious about the use made of the
platinum by Giles. Fabian was put on his inquiry as a
result of that call and any losses suffered by Canlab
thereafter must be borne by Canlab.

[Farquharson Brothers & Co. v. C. King & Co.,
[1902] A.C. 325; Union Bank of Australia Ltd. v.
McClintock, [1922] 1 A.C. 240; Commercial Banking
Co. of Sydney Ltd. v. Mann, [1961] A.C. 1; Freeman &
Lockyer v. Backhurst Park Properties (Mangal) Ltd.,
[1964] 2 Q.B. 480, [1964] 1 All E.R. 630; Hely-Hut-
chinson v. Brayhead Ltd., [1968] 1 Q.B. 549, referred
to.]

APPEAL from a judgment of the Court of
Appeal for Ontario' allowing an appeal from a
judgment of O'Driscoll J.2 at trial. Appeal allowed
with costs, judgment of the Court of Appeal set
aside and judgment of O'Driscoll J. as to the
liability of the respondent restored but not as to
the question of damages; the appellant is entitled
to recover damages for the years 1964 and 1965
and up to October 11, 1966, with a reference to
the Master of the Supreme Court of Ontario to fix
the amount if the parties are unable to agree on it
and with interest from the date of the trial judg-
ment; Laskin C.J. and Spence and Dickson JJ.
dissenting in part would have awarded damages
for the years 1964 to late September or early
October 1968.

J. J. Fitzpatrick, Q.C., and H. Poss, for the
appellant.

P. B. C. Pepper, Q.C., and John Adams, for the
respondent.

The judgment of Laskin C.J. and Spence and
Dickson JJ. was delivered by

THE CHIEF JUSTICE (dissenting in part)-The
issues in this appeal arise out of an action of

'(1977), 16 O.R. (2d) 202, 78 D.L.R. (3d) 232.
2(1975), 12 O.R. (2d) 113, 68 D.L.R. (3d) 65.

gestion fait obstacle A cette solution, et rien ne prouve
qu'il 6tait autoris6 A d6signer Cook A titre de personne
habilit6e A r6gler les probl6mes comptables soulev6s par
Engelhard. Il y a eu cependant un 6change en 1968
entre Canlab et Engelhard, que le juge de premiere
instance a reconnu comme un fait, lorsque Fabian, le
vice-pr6sident des op6rations de Canlab, a regu un appel
t616phonique de Scott, le pr6sident d'Engelhard, qui
6tait curieux de l'usage que faisait Giles du platine. Cet
appel aurait dQ 6veiller la m6fiance de Fabian et toutes
pertes subies par Canlab par la suite doivent 8tre assu-
m6es par elle.

[Jurisprudence: Farquharson Brothers & Co. v. C.
King & Co., [1902] A.C. 325; Union Bank of Australia
Ltd. v. McClintock, [1922] 1 A.C. 240; Commercial
Banking Co. of Sydney Ltd. v. Mann, [1961] A.C. 1;
Freeman & Lockyer v. Backhurst Park Properties
(Mangal) Ltd., [1964] 2 Q.B. 480, [1964] 1 All E.R.
630; Hely-Hutchinson v. Brayhead Ltd., [1968] 1 Q.B.
549.]

POURVOI A l'encontre d'un arrat de la Cour
d'appel de l'Ontario' qui a accueilli I'appel d'un
jugement du juge O'Driscoll 2- Pourvoi accueilli
avec d6pens, I'arret de la Cour d'appel est infirm6
et le jugement du juge O'Driscoll quant A la
responsabilit6 de l'intimbe est r6tabli sauf en ce qui
a trait A la question des dommages-intrdts; I'appe-
lante a droit A des dommages-int6r8ts pour les
annbes 1964 et 1965 et jusqu'au 11 octobre 1966,
dont le montant sera fix6 par le master de la Cour
supreme de I'Ontario si les parties ne peuvent en
arriver A une entente et avec int6rts depuis la date
du jugement de premiere instance; le juge en chef
Laskin et les juges Spence et Dickson, 6tant dissi-
dents en partie, auraient accord6 les dommages-
int6rats depuis l'ann6e 1964 jusqu'A la fin de sep-
tembre ou le d6but d'octobre 1968.

J. J. Fitzpatrick, c.r., et H. Poss, pour
l'appelante.

P. B. C. Pepper, c.r., et John Adams, pour
l'intim6e.

Le jugement du juge en chef Laskin et des juges
Spence et Dickson a 6t6 rendu par

LE JUGE EN CHEF (dissident en partie)-Le
litige r6sulte d'une action pour appropriation ill6-

' (1977), 16 O.R. (2d) 202, 78 D.L.R. (3d) 232.
2 (1975), 12 O.R. (2d) 113, 68 D.L.R. (3d) 65.
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conversion brought by the plaintiff Canadian
Laboratory Supplies Limited, hereinafter referred
to as Canlab, against Engelhard Industries of
Canada Ltd., hereinafter referred to as Engelhard.
Both Canlab and Engelhard were victimised by
one Cook, an employee in Canlab's sales depart-
ment (and later supervisor of inside sales), in
respect of transactions in platinum and platinum
scrap between the two companies. They had been
doing business with one another since 1941. Engel-
hard, a refiner of precious metals, including plati-
num, sold to Canlab which supplied equipment
and materials to hospitals, universities and various
laboratories.

Through a fraudulent scheme which became
operative on May 23, 1962 and continued unde-
tected for almost seven years, Cook procured pur-
chases of platinum by Canlab from Engelhard for
sale to a fictitious customer, one J. Giles who was
Cook in another guise. The purchases so procured
by Cook were made through regular purchase
orders, properly authorized by Canlab. By a tele-
phone arrangement with Engelhard, Cook per-
suaded that company to accept directly from Giles
a return of the platinum as scrap and to pay Giles
for it at the going price. Noges, the Engelhard
employee in charge of scrap platinum, who agreed
to the arrangement proposed by Cook, was told by
the latter that Giles was a scientist working on a
secret process and that it was not advantageous or
convenient for Canlab to handle the return of
scrap platinum from Giles. Platinum was in short
supply during the period of the fraud and Engel-
hard made it a term of its sales orders that any
platinum it sold would be returned to it as scrap
unless, of course, it had been manufactured into
articles, as for example, jewellery.

To carry out this scheme, Cook had to manipu-
late Canlab's records so as to ensure that the
transactions in respect of the platinum intended
for redelivery by him to Engelhard in the guise of
Giles were not shown on those records. Cook
obtained possession of this platinum after its deliv-
ery to Canlab and a few days later returned it to
Engelhard, usually by taxi, with a written request
for payment to be made to a stated address.

gale intent6e par la demanderesse Canadian Labo-
ratory Supplies Limited (ci-aprbs appelbe Canlab)
contre Engelhard Industries of Canada Ltd. (ci-
aprbs appel6e Engelhard). Canlab et Engelhard
ont toutes deux 6t6 16s6es par un nomm6 Cook,
employ6 dans la division des ventes de Canlab (en
dernier lieu, surveillant des ventes int6rieures), A
l'6gard d'op6rations concernant du platine et des
rebuts de platine entre les deux compagnies. Cel-
les-ci faisaient affaire ensemble depuis 1941.
Engelhard, qui fait l'affinage de m6taux pr6cieux
dont le platine, vendait A Canlab qui, A son tour,
approvisionnait divers h~pitaux, universit6s et
laboratoires en 6quipement et mat6riaux.

Au moyen d'un plan frauduleux ex6cut6 A partir
du 23 mai 1962 et demeur6 insoupponn6 pendant
presque sept ans, Cook faisait acheter par Canlab
du platine A Engelhard pour le vendre A un client
fictif, un nomm6 J. Giles, qui 6tait en r6alit6 Cook
sous un pseudonyme. Ces achats 6taient effectu6s
au moyen de commandes r6gulibres dfiment auto-
ris6es par Canlab. Par une conversation t6l6phoni-
que avec Engelhard, Cook a persuad6 cette compa-
gnie d'accepter que Giles lui renvoie directement le
platine sous forme de rebuts pour lesquels elle lui
paierait le prix courant. Cook a expliqu6 A Noges,
I'employ6 d'Engelhard responsable des rebuts de
platine qui avait accept6 cette fagon de proc6der,
que Giles 6tait un savant affect6 A un projet secret
et qu'il n'6tait ni avantageux ni commode pour
Canlab de s'occuper des rebuts de platine que lui
retournerait Giles. Il y avait p6nurie de platine A
l'6poque de la fraude et Engelhard exigeait,
comme condition de vente, que le platine qu'elle
vendait lui revienne sous forme de rebuts A moins,
bien entendu, qu'il ait servi A la fabrication d'ob-
jets tels que des bijoux.

Pour reussir son plan, Cook devait falsifier les
dossiers de Canlab pour s'assurer que les opera-
tions concernant le platine qu'il devait rendre A
Engelhard sous le pseudonyme de Giles n'y figu-
rent pas. Cook prenait possession du platine livr6 A
Canlab et, aprbs quelques jours, le retournait A
Engelhard, habituellement par taxi, avec une
demande 6crite de paiement A effectuer A une
adresse indiqube.
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The magnitude of the fraud perpetrated by
Cook upon his employer and upon Engelhard,
which was not discovered until the early days of
January, 1969, is shown by the following table of
fraudulent and legitimate purchases of platinum
by Canlab for the years 1962 to 1968 inclusive and
of the scrap returns from Giles for which Engel-
hard paid:

($ nearest 000)
Scrap

Fraudulent Legitimate Returns
Purchases Purchases from "Giles"
Paid By Paid By Paid by

Year Canlab Number Canlab Number Engelhard

1962 $ 9,000 15 $ 14,000 5 6,000
1963 18,000 12 15,000 14,000
1964 21,000 9 19,000 18,000
1965 45,000 15 40,000 39,000
1966 88,000 25 30,000 126 77,000
1967 211,000 33 35,000 99 185,000
1968 578,000 70 33,000 126 502,000

The action against Engelhard was begun on
October 8, 1969. It was founded, of course, on
Canlab's claim of title to the platinum ordered
through Cook for Giles and in the unlawfulness of
any claim of title by Engelhard to the platinum
scrap which it received directly from Giles and for
which it paid by cheques issued to Giles. It is
common ground that the claim in respect of pur-
chases made (through Cook for Giles) in 1962 and
1963 (the last one in that year being on July 8) is
statute-barred. O'Driscoll J., before whom the
action came on for trial, held that Canlab had
acquired title to the platinum for which it paid
under authorized purchase orders and that Cook
stole the platinum, and its resale by him to Engel-
hard who retained it resulted in a conversion by
the latter. He rejected contentions by the defend-
ant that the plaintiff was estopped by its conduct
or by negligence from asserting title to the plati-
num and, applying a statement by Lord Lindley in
Farquharson Brothers & Co. v. C. King & Co. 1, at
pp. 342-3, he gave judgment for Canlab for $943,-
420.49 as being the total sum paid out by Canlab
for the years 1964 and 1968 inclusive, that being

3 11902] A.C. 325.

Le tableau suivant fait 6tat des achats de platine
frauduleux et 16gitimes de 1962 A 1968 inclusive-
ment et des renvois de rebuts de platine faits par
Giles et pay6s par Engelhard; il illustre l'ampleur
de la fraude commise par Cook au pr6judice de
son employeur et d'Engelhard, fraude qui n'a 6t6
d6couverte qu'au d6but de janvier 1969:

[TRADUCTION]

(Approximation 000)
Rebuts

Achats Achats retournds
frauduleux 16gitimes par "Giles"
payes par paybs par et paybs par

Annie Canlab Nombre Canlab Nombre Engelhard

1962 $ 9,000 15 S 14,000 5 6,000
1963 18,000 12 15,000 14,000
1964 21,000 9 19,000 18,000
1965 45,000 15 40,000 39,000
1966 88,000 25 30,000 126 77,000
1967 211,000 33 35,000 99 185,000
1968 578,000 70 33,000 126 502,000

L'action contre Engelhard a 6t6 intent6e le 8
octobre 1969. Elle est fond6e sur la revendication
par Canlab de la propri6t6 du platine command6
par l'interm6diaire de Cook et sur l'ill6gitimit6 de
toute revendication par Engelhard de la propri6t6
des rebuts de platine regus directement de Giles et
payes par cheques faits A l'ordre de Giles. Il est
admis de part et d'autre que la r6clamation con-
cernant les achats faits (par Cook au nom de
Giles) en 1962 et en 1963 (le dernier achat de
cette ann6e-lA date du 8 juillet) est prescrite. Le
juge O'Driscoll, saisi de faction en premiere ins-
tance, a jug6 que Canlab avait acquis un droit au
platine qu'elle avait pay6 conform6ment A des
commandes dfiment autorisbes, que Cook avait
vol6 le platine et que la revente du platine A
Engelhard avait donn6 lieu A une appropriation
ill6gale par cette dernibre. 11 a rejet6 les arguments
de la d6fenderesse selon lesquels la conduite ou la
n6gligence de la demanderesse l'empichait de
revendiquer le platine et, se fondant sur un 6nonc6
de lord Lindley dans Farquharson Brothers & Co.
v. C. King & Co. 3 , aux pp. 342 et 343, il a rendu
jugement en faveur de Canlab, lui accordant

3 [1902] A.C. 325.
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the value of the platinum at the various dates of
conversion. He also awarded interest at the rate of
5 per cent from January 6, 1969 (when the defend-
ant knew of the conversion by it of Canlab's
goods) to the date of judgment, being November
26, 1975, in the amount of $324,894,62. The case
went to trial on April 8, 1974 and took nine days
to hear.

Engelhard appealed, and a five-member Court
of Appeal, Lacourcibre J.A. dissenting in part, set
aside the judgment of O'Driscoll J. and dismissed
Canlab's action. In his majority reasons, Blair J.A.
concluded that Cook had apparent authority upon
which Engelhard relied. He put the matter in the
following words:
... There were, in fact, three representations of author-
ity from which three transactions developed: first, the
representation that Cook had Canlab's authority to pur-
chase platinum from Engelhard; second, the representa-
tion that Cook had Canlab's authority to sell platinum
to Giles; and third, the representation that Cook had
Canlab's authority to arrange the direct resale of plati-
num by Giles to Engelhard.

He rejected the application of the principle of the
Farquharson case relied on by O'Driscoll J. and
declared that an estoppel arose as follows:

In summary, it seems to me that Canlab had permit-
ted Cook to assume a position where he had apparent
authority to conduct and arrange the three combined
transactions with Engelhard. He represented to Engel-
hard that he had authority to purchase platinum, to sell
it and to arrange for its repurchase by Engelhard direct-
ly from Canlab's customer. Engelhard relied on these
representations and, in my view, Canlab is estopped
from denying them with the result that Canlab is bound
by them and cannot dispute the validity of any part of
Cook's transactions with Engelhard

Finally, the learned Justice of Appeal held that in
so far as Canlab sought to rely on ratification by
Canlab of the purchases for Giles made through
Cook (ratification being evidenced by the bringing
of the action), such ratification could not be par-
tial but must extend to what was one entire or
interrelated transaction or series of transactions.
For this conclusion Blair J.A. relied on two judg-

$943,420.49, soit le montant total pay6 par Canlab
de 1964 A 1968 inclusivement, compte tenu de la
valeur du platine aux diff6rentes 6poques de l'ap-
propriation ill6gale. 11 a en outre accord6 un int6-
r8t annuel de 5 pour cent A compter du 6 janvier
1969 (date A laquelle la d6fenderesse a d6couvert
qu'elle s'appropriait ill6galement les biens de
Canlab) jusqu'A la date du jugement, soit le 26
novembre 1975, pour un total de $324,894.62. Le
procks a d6but6 le 8 avril 1974 et a dur6 9 jours,

Engelhard a interjet6 appel et la Cour d'appel,
form6e de cinq juges, a infirm6 le jugement du
juge O'Driscoll et rejet6 l'action de Canlab, le juge
Lacourcidre 6tant dissident en partie. Exposant les
motifs de la majorit6, le juge Blair a conclu que
Cook avait un pouvoir apparent auquel Engelhard
s'est fibe. Il s'est exprim6 ainsi:
[TRADUCTION] ... En r6alit6, chacune des trois opera-
tions a d6coul6 de ce qu'on a donn6 lieu de croire:
premibrement, que Cook avait I'autorisation de Canlab
d'acheter le platine A Engelhard; deuxibmement, que
Cook avait l'autorisation de vendre le platine A Giles; et
troisibmement, que Cook avait l'autorisation de Canlab
de faire en sorte que Giles revende directement le pla-
tine A Engelhard.

II a refus6 ['application du principe expos6 dans
l'arrat Farquharson et retenu par le juge O'Dris-
coll et il a conclu A l'existence d'une fin de non-
recevoir en ces termes:

[TRADUCTION] Bref, il me semble que Canlab a
permis A Cook d'occuper un poste lui donnant le pouvoir
apparent d'effectuer les trois op6rations avec Engelhard.
Il s'est pr6sent6 A Engelhard comme autoris6 A acheter
le platine, A le vendre et A voir A ce qu'Engelhard le
rachite directement au client de Canlab. Engelhard s'est
fie A cela et, A mon avis, Canlab n'est pas admise A le
nier, avec le r6sultat qu'elle est lie et qu'elle ne peut
contester la validit6 d'aucune partie des op6rations entre
Cook et Engelhard.

Finalement, le savant juge de la Cour d'appel a
jug6 que dans la mesure oil Canlab pr6tendait
qu'elle avait ratifi6 les achats faits par Cook pour
Giles (ratification confirmbe par l'institution de
l'action), cette ratification ne pouvait 8tre partielle
mais devait s'6tendre A l'op6ration dans son ensem-
ble ou A la s6rie d'op6rations. A cette fin, le juge
Blair a cit6 deux arr~ts du Conseil priv6, Union
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ments of the Privy Council, Union Bank of Aus-
tralia Ltd. v. McClintock4 and Commercial Bank-
ing Co. of Sydney Ltd. v. Mann'.

Lacourcibre J.A. was of the opinion that Canlab
was entitled to recover in conversion for the value
of platinum for the years 1964, 1965 and to Octo-
ber, 1966. Up to this latter date there was, in his
view, no holding out or representation made by
Canlab that Cook had authority to arrange the
transactions of purchase for Giles and for the
return of the platinum scrap directly to Engelhard.
Any representation by Cook himself (he not being
in a senior managerial position) could not become,
per se, a representation of his principal.

Lacourcibre J.A. fixed the cut-off as of October,
1966 for the following reason. Engelhard had
become concerned about the gap in time between
its receipt of payments from Canlab (it was selling
on a "net 30 days" basis and Canlab was taking
sixty days to pay) and its immediate payments to
Giles for returned platinum scrap. The vice-presi-
dent and treasurer of Engelhard spoke of this to
McCullough, the head of the inside sales at Engel-
hard and he telephoned one Snook at Canlab, a
person he knew. Snook told McCullough to talk to
Cook about the problem, and when McCullough
telephoned Cook the latter suggested that McCul-
lough write to Ferguson, the controller at Canlab.
This McCullough did on October 11, 1966 and on
October 26, 1966 he received a reply signed by
Cook who wrote that the letter to Ferguson had
been handed to him for reply. The trial judge
found that Cook had intercepted McCullough's
letter to which he replied without anyone else at
Canlab knowing of it. Lacourcibre J.A. held that
there was a holding out of Cook from October 11,
1966 as being authorized by Canlab to deal with
the resale of platinum scrap by Giles directly to
Engelhard and, consequently, Canlab was
estopped from denying Cook's authority in respect
of subsequent transactions. In so holding, he dif-
fered from O'Driscoll J. who said flatly that no

4 [19221 1 A.C. 240.
s [1961] A.C. 1.

Bank of Australia Ltd. v. McClintock4 et Com-
mercial Banking Co. of Sydney Ltd. v. Mann'.

Pour sa part, le juge Lacourcibre a estim6 que
f'action pour appropriation ill6gale intent6e par
Canlab 6tait fond6e et que Canlab avait le droit de
recouvrer la valeur du platine pour les ann6es
1964, 1965 et jusqu'en octobre 1966. A son avis,
jusqu'A cette date, Canlab n'avait aucunement
donn6 lieu de croire que Cook 6tait autoris6 A
placer les commandes pour Giles et A voir A ce que
ce dernier retourne directement les rebuts de pla-
tine A Engelhard. Les d6marches entreprises par
Cook lui-meme ne pouvaient (il n'6tait pas un
cadre sup6rieur) en elles-m8mes Her le commet-
tant.

Le juge Lacourcibre a 6tabli la date limite au
mois d'octobre 1966 pour la raison suivante.
Engelhard 6tait pr6occup6e par l'intervalle entre la
rentr6e des paiements de Canlab (elle vendait sur
la base (payable net dans les 30 jours et Canlab
mettait 60 jours avant de payer) et ses propres
paiements effectu6s sans d6lai A Giles pour les
rebuts de platine retourn6s. Le vice-pr6sident tr6-
sorier d'Engelhard en a parl6 A McCullough,
directeur des ventes int6rieures chez Engelhard, et
ce dernier a t616phon6 A un nomm6 Snook, un
employ6 de Canlab qu'il connaissait. Snook lui a
sugg6r6 de s'adresser A Cook et, joint au t616phone,
ce dernier a sugger6 A McCullough d'6crire A
Ferguson, contr6leur chez Canlab. C'est ce qu'a
fait McCullough le 11 octobre 1966 et, le 26
octobre de la mime ann6e, Cook a r6pondu qu'on
lui avait transmis la lettre adress6e A Ferguson. Le
juge de premikre instance a conclu que Cook avait
intercept6 la lettre de McCullough et y avait
r6pondu sans que personne en ait connaissance
chez Canlab. Le juge Lacourcikre a conclu que
Canlab avait, A compter du 11 octobre 1966,
donn6 lieu de croire que Cook 6tait autoris6 A
laisser Giles revendre directement les rebuts de
platine A Engelhard et, en cons6quence, que
Canlab ne pouvait 8tre admise A nier le pouvoir de
Cook A l'6gard des op6rations subs6quentes. II a

4 [19221 1 A.C. 240.
5 [1961] A.C. 1.

[ 1979] 2 R.C.S. CAN. LAB. SUPPLIES C. ENGELHARD INDUSTRIES Le Juge en Chef 793



CAN. LAB. SUPPLIES V. ENGELHARD INDUSTRIES The Chief Justice

defence was open to Engelhard by reason of what
occurred in October 1966.

As to the earlier dealings, Lacourcibre J.A. was
of the view that no issue of ratification arose in
respect of Canlab's claim of title to the platinum
purchased through Cook for Giles. The purchases
were handled in the regular way by the purchasing
department of Canlab and, indeed, there were
some legitimate purchases procured by Cook as
well as the fraudulent ones. Canlab obtained title
accordingly, and those transactions were separate
from the resale transactions of scrap platinum. It
was Justice Lacourcibre's further view that if
ratification was necessary to establish title it did
not necessarily extend to Cook's subsequent
fraudulent dealings with Engelhard as Giles. He
would confine the two Privy Council judgments
relied on by Blair J.A. to transactions involving
negotiable instruments, which was their subject
matter. In the result, he would have awarded
Canlab recovery for the value of platinum for
1964, 1965 and until October 1966 but would not
have awarded interest because, in the special cir-
cumstances, he could not find any wrongful with-
holding of payment.

The finding of O'Driscoll J. that Canlab's con-
trol system was adequate and that there was no
negligence in its operation was concurred in by all
members of the Court of Appeal. This, in my view,
precludes any contention that Canlab should have
known of or discovered the fraud of Cook within a
reasonable time after it was put into effect. It
remains to consider then whether agency principles
as to apparent authority and their effect on the
facts of this case foreclose Canlab in whole or in
part from recovering its loss from Engelhard.
Allied to this is, of course, the question whether
Canlab, if it obtained title to the platinum which is
the subject of these proceedings, can dissociate its
title from Cook's subsequent thefts and resales to
Engelhard while masquerading as Giles.

The first question I wish to consider is whether
title to the platinum ordered through Cook's insti-
gation passed to Canlab. Blair J.A. noted that

donc diff&r6 d'opinion avec le juge O'Driscoll selon
qui les 6v6nements d'octobre 1966 ne fournissaient
aucun moyen de d6fense & Engelhard.

En ce qui concerne les operations ant6rieures, le
juge Lacourcibre a jug6 qu'il ne pouvait 8tre ques-
tion de ratification au sujet de la revendication par
Canlab de la propri6t6 du platine achet6 par Cook
pour Giles. Les achats ont dfiment 6t6 effectu6s
par le service des achats de Canlab et, en r6alit6,
outre les achats frauduleux, Cook a 6galement fait
des achats 16gitimes. Canlab est donc devenue
propri6taire du platine et ces op6rations sont ind6-
pendantes de la revente des rebuts de platine. Le
juge Lacourcibre a en outre estim6 que si la ratifi-
cation 6tait n6cessaire A l'existence du droit de
propri6t6, cette ratification ne s'6tendait pas n6ces-
sairement aux op6rations frauduleuses subs6quen-
tes entre Cook (sous le pseudonyme de Giles) et
Engelhard. II aurait limit6 l'application des deux
arrats du Conseil priv6 retenus par le juge Blair
aux operations impliquant des effets de commerce,
ce qui faisait l'objet de ces arrets. En cons6quence,
il aurait permis & Canlab de recouvrer la valeur du
platine pour les ann6es 1964 et 1965, jusqu'en
octobre 1966, mais n'aurait accord6 aucun int6ret,
estimant, dans ces circonstances particulibres, qu'il
n'y avait eu aucune retenue ill6gale de paiement.

Tous les membres de la Cour d'appel ont sous-
crit A la conclusion du juge O'Driscoll selon
laquelle les contr6les de Canlab 6taient suffisants
et il ne pouvait 6tre question de n6gligence dans
leur application. A mon avis, cette conclusion fait
obstacle A tout argument selon lequel Canlab
aurait dfi d6couvrir la fraude de Cook ou s'en
rendre compte dans un d6lai raisonnable. Il reste d
d6terminer si la thborie du mandat par pouvoir
apparent et ses consequences en l'espice empe-
chent Canlab, totalement ou partiellement, de
recouvrer ses pertes d'Engelhard. S'ajoute A cela la
question de savoir si Canlab, devenue propri6taire
du platine qui fait I'objet des pr6sentes proc6dures,
peut dissocier son titre de propri&t des vols et des
reventes & Engelhard, effectu6s subs6quemment
par Cook sous le pseudonyme de Giles.

II faut d'abord se demander si le droit de pro-
pri6t6 sur le platine command6 A l'instigation de
Cook a 6t6 transmis A Canlab. Le juge Blair a fait
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O'Driscoll J. held that Canlab had acquired title
but did not say precisely how this was done. Blair
J.A. added this:
... The manner by which property in the platinum may
have passed to Canlab raises problems, to which I will
refer later, but this is not the main issue in the appeal.
The vital question is simply whether Canlab is bound by
the acts of its employee, Cook.

I take the last sentence of this quotation to refer to
the Giles-Engelhard transactions. This is evident
from later portions of Blair J.A.'s reasons.
Nonetheless, if title is not the main issue, it cer-
tainly lies at the forefront of Canlab's cause of
action.

In coming to a discussion of whether Canlab
acquired title, Blair J.A. stated that:
... Mr. Fitzpatrick [counsel for Canlab] conceded
before us that property did not pass under The Sale of
Goods Act, R.S.O. 1960, c. 358, s. 19, R. 5, simply by
delivery of the platinum to Canlab because it could not
be said that the platinum had been appropriated to the
contract by Engelhard with the consent of Canlab.

In this Court, the same counsel for Canlab assert-
ed that Blair J.A. did not state his position correct-
ly on the effect of The Sale of Goods Act. His
position was that title passed when in the ordinary
course of their duties authorized employees of
Canlab issued proper purchase orders which were
filled by Engelhard by delivery of the platinum
covered thereby even though in most cases Cook
took the delivery. Whether Cook had actual or
apparent authority to accept delivery does not
appear to have been explored in the Courts below.
Clearly, Canlab expected the ordered platinum to
come into its inventory and then to be resold.
Canlab did not know of Giles until the fraudulent
scheme of Cook was discovered. When Engelhard
made the deliveries it had completed its end of the
bargains and became entitled to payment and was
in fact paid. On this view, no question of ratifica-
tion arises, and title did pass to Canlab on delivery,
albeit the delivery was to Cook.

remarquer que le juge O'Driscoll avait conclu que
Canlab 6tait devenue propri6taire sans pr6ciser de
quelle fagon. Puis, il a ajout6:
[TRADUCTION] ... La faqon dont le droit de propri6t6
sur le platine a t6 transmis A Canlab soul6ve des
difficult6s sur lesquelles je reviendrai plus loin car ce
n'est pas la principale question litigieuse en I'espce.
L'important est de d6terminer si Canlab est libe par les
actes de son employ6, Cook.

Je presume que cette dernidre phrase se r6f~re aux
op6rations entre Giles et Engelhard, ce qui est
d'ailleurs 6vident A la lecture de la dernibre partie
des motifs du juge Blair. N6anmoins, mime si la
question du droit de propri6t6 n'est pas primor-
diale, elle occupe le premier rang dans la cause
d'action de Canlab.

En 6tudiant si Canlab 6tait devenue propri6-
taire, le juge Blair a dit:
[TRADUCTION] ... Me Fitzpatrick []'avocat de Canlab]
a admis devant nous que le droit de propri6t6 n'avait pas
6t6 transmis en vertu de The Sale of Goods Act, R.S.O.
1960, chap. 358, art. 19, R. 5, par la simple livraison du
platine chez Canlab, parce qu'on ne peut dire qu'Engel-
hard a transf6r6 le droit de propri6t6 sur le platine avec
le consentement de Canlab.

Devant nous, cet avocat de Canlab a soutenu que
le juge Blair n'avait pas correctement r6sumb sa
thborie quant A l'effet de The Sale of Goods Act.
Suivant sa th6orie, le titre de propri6t6 a 6t6
transmis lorsque, dans le cours ordinaire de leurs
fonctions, les employ6s autoris6s de Canlab ont
dfiment pass6 des commandes A Engelhard et cette
dernibre les a ex6cut6es en livrant le platine com-
mand6 meme si, dans la plupart des cas, c'est Cook
qui en a pris livraison. La question de savoir si
Cook avait un pouvoir exprds ou apparent de
prendre livraison de la marchandise ne semble pas
avoir 6t6 6tudi6e par les tribunaux d'instance inf6-
rieure. Il est clair que Canlab s'attendait que le
platine command6 soit inclus dans son stock et
ensuite revendu. Elle ignorait tout de Giles jusqu'A
la d6couverte de la fraude. En livrant la marchan-
dise, Engelhard compl6tait sa part du march6 et
avait le droit d'8tre pay6e, ce qui 6tait effective-
ment fait. De ce point de vue, il ne peut 8tre
question de ratification et le titre de propri6t6 a 6t6
transmis A Canlab mdme si la marchandise 6tait
livrbe A Cook.
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Considerable argument was mounted by counsel
on each side of what Canlab put forward as its
alternative submissions on title. These submissions
were that (1) Canlab obtained title by reason of
the apparent authority of Cook to buy the plati-
num, without any need for ratification and (2)
Canlab could obtain title by ratifying the pur-
chases and this did not bind it in respect of the
thefts by Cook and resales by Cook in the guise of
Giles to Engelhard. The respondent contended that
ratification was necessary because apparent au-
thority alone to procure the platinum would not
vest title. Further, ratification would have to cover
the entire gamut of Cook's transactions including
the resales to Engelhard.

It does not appear that Engelhard knew Cook
other than as an employee of Canlab who phoned
in purchase orders for platinum, orders which were
confirmed by Canlab, and who picked up platinum
pursuant to such orders. So far as the record
shows, the first purchases in Cook's scheme were
made pursuant to purchase orders sent out by
Canlab in the regular way, but soon thereafter the
orders were first put in by telephone by Cook and
were later confirmed by written purchase orders
which were acknowledged by Engelhard. The
orders usually contained a notation as to delivery
as follows: "Pick up noon". This was not unusual
since platinum purchasers preferred to pick up the
precious metal themselves rather than risk any
damage to it from delivery by others.

In my view, although the platinum ordered by
Canlab through Cook was, after delivery by Engel-
hard to Cook, stolen by the latter in furtherance of
his fraudulent scheme, this did not affect the
vesting of title in Canlab upon delivery being
effected. It could hardly be argued by either
Canlab or Engelhard that the one was not obligat-
ed to pay for the platinum or that the latter was
entitled to reclaim it or to sue in conversion if
Canlab had refused to pay, having discovered
Cook's misappropriation before payment was
made. The reason is simple enough and has been

Les avocats des deux parties se sont longuement
attard6s aux arguments subsidiaires avanc6s par
Canlab au sujet du titre de propri6t6. Ces argu-
ments sont les suivants: (1) Canlab a obtenu le
titre de propri6t6 en raison du pouvoir apparent de
Cook d'acheter le platine, sans que la ratification
soit n6cessaire et (2) Canlab pouvait obtenir le
titre de propri6t6 en ratifiant les achats sans pour
autant 8tre li6e par les vols et les reventes A
Engelhard, effectu6s par Cook sous le pseudonyme
de Giles. L'intimbe soutient que la ratification est
necessaire parce que le seul pouvoir apparent
d'acheter le platine ne suffit pas pour transmettre
le titre de propri6t6. En outre, elle pr6tend que la
ratification devrait couvrir tout l'6ventail des op6-
rations de Cook, y compris les reventes A
Engelhard.

Il ne semble pas qu'Engelhard connaissait Cook
autrement qu'en tant que l'employ6 de Canlab qui
passait des commandes de platine par t6l6phone,
commandes confirmbes par Canlab, et qui prenait
livraison du platine conform6ment A ces comman-
des. D'aprbs le dossier, les premiers achats fraudu-
leux ont 6t faits par des commandes r6gulibre-
ment transmises par Canlab mais, apres peu de
temps, Cook faisait d'abord ses commandes par
t6l6phone, elles 6taient ensuite confirm6es par 6crit
et Engelhard en accusait r6ception. Les comman-
des portaient g6n6ralement la mention suivante au
sujet de la livraison: [TRADUCTION] arPasserons
prendre A midi, ce qui n'est pas inhabituel parce
que les acheteurs de platine pr6fbrent aller cher-
cher le precieux metal eux-m~mes au lieu de le
faire livrer avec les risques que cela comporte.

A mon avis, le fait que le platine command6 par
Canlab, par 1'entremise de Cook, a 6t6 vol6 par
Cook, en ex6cution d'un plan frauduleux, aprds sa
livraison A Cook par Engelhard n'a pas empach6 la
transmission du droit de propri6t6 A Canlab par la
livraison de la marchandise. Canlab et Engelhard
peuvent difficilement pr6tendre que la premiere
n'6tait pas tenue de payer le platine ou que celle-ci
aurait pu le revendiquer ou intenter une action
pour appropriation ill6gale si Canlab avait refus6
de payer aprbs avoir d6couvert la fraude. La raison
en est 6vidente et elle a d6jA 6t6 pr6cis6e. Elle n'a
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already indicated. It has nothing to do with any
power exercised by Cook through authority actual-
ly or ostensibly conferred upon him, but rather
with the fact that proper purchase orders, emanat-
ing from a proper source, however deceived that
branch of Canlab's operations may have been by
an employee of Canlab, were given to Engelhard
which was entitled to fill them and to receive
payment upon doing so. The main question in this
case for me is whether Canlab must suffer all or
part of the loss occasioned by Cook's thefts and
resale of the platinum scrap to Engelhard. In
short, is this a case where the risk of loss of the
value of the platinum bought by Engelhard from
the thief should be shifted from Engelhard to
Canlab from whom the platinum was stolen by one
of its employees?

Blair J.A., in proceeding from the base of an
ostensible authority exercised by Cook to purchase
platinum from Engelhard, founded it on what he
said was "[Canlab's] conduct in permitting [Cook]
to act as he did in the conduct of [its] business
with Engelhard". This was his assessment based
upon the application of principles taken from
Freeman & Lockyer v. Backhurst Park Properties
(Mangal) Ltd.6 , quoting Diplock L.J., as he then
was, at p. 502 and from Hely-Hutchinson v. Bray-
head Ltd.7, per Lord Pearson, at p. 593. There is,
of course, no doubt in my mind that if an agent, in
the exercise of an admitted authority in him in
respect of his ordinary duties acts for his own
benefit, his principal cannot deny liability for con-
tracts he purports to make on behalf of the princi-
pal. It is only in such circumstances or where there
is a representation from the principal that puts the
agent in a position to act beyond the authority
reposed in him that the principal can be bound.
There is no "permitting" in the sense of binding
the principal where the agent is not in the course
of his ordinary duties or where there is no
representation at all from the principal or from
someone in a directory capacity to act for a corpo-
rate principal.

6 [1964] 2 Q.B. 480.
7[1968] 1 Q.B. 549.

rien A voir avec le pouvoir exprbs ou apparent de
Cook; c'est plutat parce que des commandes regu-
libres dilment 6mises, peu importe si le service des
commandes de Canlab a pu 8tre tromp6 par un de
ses employ6s, ont 6t6 envoy6es A Engelhard et que
cette dernidre 6tait en cons6quence fond6e A les
ex6cuter et A 8tre paybe. A mon avis, il s'agit
principalement de d6terminer si Canlab doit subir
la totalit6 ou une partie des pertes r6sultant des
vols commis par Cook et des reventes de rebuts de
platine A Engelhard. Bref, s'agit-il d'un cas o6 le
risque de perte de la valeur du platine achet6 au
voleur par Engelhard doit 8tre assum6 non pas par
Engelhard mais par Canlab A qui l'un de ses
employbs a vol6 le platine?

Le juge Blair a conclu A l'existence d'un pouvoir
apparent exerc6 par Cook pour acheter le platine A
Engelhard; il a fond6 sa conclusion sur ce qu'il a
appel6 [TRADUCTION] (la conduite [de Canlab]
qui a permis [A Cook] d'agir comme il l'a fait en
traitant avec Engelhardo. C'est ainsi qu'il a appr6-
cid l'affaire, en se basant sur l'application des
principes tir6s de l'arrdt Freeman & Lockyer v.
Backhurst Park Properties (Mangal) Ltd.6, citant
le lord juge Diplock (tel 6tait alors son titre) A la p.
502 et de l'arrat Hely-Hutchinson v. Brayhead
Ltd.7, lord Pearson A la p. 593. Il est A mon avis
incontestable que si, dans l'exercice de pouvoirs
conf6r6s dans le cadre de ses fonctions ordinaires,
un mandataire agit dans son propre int6r6t, son
commettant ne peut se d6gager de toute responsa-
bilit6 A l'6gard des contrats que le mandataire a
pr6tendu faire en son nom. C'est uniquement dans
de telles circonstances que le commettant est li ou
encore lorsqu'il a donn6 lieu de croire que le
mandataire avait le pouvoir de faire ce qui exc6de
son mandat. On ne peut parler de ((permissions, et
considbrer que le commettant est li6, lorsque le
mandataire excbde ses fonctions ordinaires et que
ni le commettant ni un dirigeant habilit6 A agir au
nom de la compagnie mandante n'ont pas donn6
lieu de croire A une autorisation.

6 11964] 2 Q.B. 480.
[1968] 1 Q.B. 549.
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The Freeman & Lockyer case involved a claim
for architects' fees against the defendant company
whose de facto managing director, one K, had
engaged the architects to do work for the com-
pany. There was no question of fraud involved, but
only whether K, who had not been formally
appointed managing director but had acted as such
to the knowledge of the board of directors, could
bind the company on whose behalf he purported to
contract. On these facts, I do not see how there
could be any doubt of the defendant company's
liability, whether the matter turn on ostensible
authority (which is what the English Court of
Appeal decided) or on actual authority in a
managing director.

In quoting portions of the reasons of Diplock
L.J., Blair J.A. did not reach those in which
Diplock L.J. applied his exposition to a corporate
principal. The relevant passage for the present case
is at pp. 504-505 and is as follows:

The second characteristic of a corporation, namely,
that unlike a natural person it can only make a represen-
tation through an agent, has the consequence that in
order to create an estoppel between the corporation and
the contractor, the representation as to the authority of
the agent which creates his "apparent" authority must
be made by some person or persons who have "actual"
authority from the corporation to make the representa-
tion. Such "actual" authority may be conferred by the
constitution of the corporation itself, as, for example, in
the case of a company, upon the board of directors, or it
may be conferred by those who under its constitution
have the powers of management upon some other person
to whom the constitution permits them to delegate au-
thority to make representations of this kind. It follows
that where the agent upon whose "apparent" authority
the contractor relies has no "actual" authority from the
corporation to enter into a particular kind of contract
with the contractor on behalf of the corporation, the
contractor cannot rely upon the agent's own representa-
tion as to his actual authority. He can rely only upon a
representation by a person or persons who have actual
authority to manage or conduct that part of the business
of the corporation to which the contract relates.

Hely-Hutchinson v. Brayhead Ltd. was also a
case where R, the de facto managing director of a

L'affaire Freeman & Lockyer portait sur une
action en paiement d'honoraires d'architectes
intent6e contre la compagnie d6fenderesse dont
l'administrateur d616gu6 de facto, un nomm6 K,
avait retenu les services de ces architectes au nom
de la compagnie. Il n'6tait pas question de fraude
mais il s'agissait de d6terminer si K, qui n'avait
pas 6t6 officiellement nomm6 administrateur d616-
gu6 mais occupait ce poste A la connaissance du
conseil d'administration, pouvait lier la compagnie
au nom de laquelle il avait pr6tendu passer le
contrat. A la lumibre de ces faits, je ne vois pas
comment on pouvait douter de la responsabilit6 de
la compagnie d6fenderesse, peu importe que l'ad-
ministrateur d616gu6 ait agi en vertu d'un pouvoir
apparent (la conclusion A laquelle en est venue la
Cour d'appel anglaise) ou d'un pouvoir exprbs.

On ne retrouve pas dans les motifs du lord juge
Diplock cit6s par le juge Blair de la Cour d'appel
les passages ou le lord juge Diplock a appliqu6 ses
commentaires A une compagnie mandante. L'ex-
trait pertinent en l'esp6ce se trouve aux pp. 504 et
505 et se lit ainsi:

[TRADUCTION] La seconde caract6ristique d'une
compagnie, c.-A-d. que contrairement a une personne
physique, elle ne peut agir que par l'interm6diaire d'un
mandataire, a comme cons6quence que pour cr6er une
fin de non-recevoir entre la compagnie et le cocontrac-
tant, le pouvoir <apparent* doit provenir d'une ou de
plusieurs personnes qui poss6dent un pouvoir £exprbs de
la compagnie. Ce pouvoir qexprbs> peut 8tre conf6r6 au
conseil d'administration par l'acte constitutif lui-m8me,
ou conf6r6 par ceux qui, en vertu de cet acte constitutif,
ont des pouvoirs de gestion qu'ils peuvent d616guer A
certaines personnes. Il s'ensuit donc que lorsque le man-
dataire auquel se fie le cocontractant n'a qu'un pouvoir
eapparent) et n'a pas requ de la compagnie le pouvoir
sexprbs, de conclure au nom de la compagnie un contrat
avec le cocontractant, ce dernier ne peut se fier aux
d6clarations du mandataire sur le caractbre explicite de
son pouvoir. Il ne peut se fier qu'A celles de personnes
qui poss6dent le pouvoir exprs de g6rer ou d'adminis-
trer le secteur des affaires de la compagnie auquel a
trait le contrat.

Hely-Hutchinson v. Brayhead Ltd. est 6gale-
ment une affaire dans laquelle R, son administra-
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company, being also its chairman, purported to
commit the company to a liability. The events
upon which the liability depended occurred and
the company was called upon to make good. The
board of directors had acquiesced in the exercise
by R of authority to enter into contracts which he
later reported to them. Again, there was no fraud
involved, but simply an issue of authority to act on
behalf of a company. On the facts as above recited
there could be no doubt of the company's liability
for the commitment made in its name by R who
had, by virtue of his position and the support of
the board of directors, actual authority to do so.

Blair J.A. quoted a passage from the reasons of
Lord Pearson, at p. 593, which I wish to reproduce
with a preceding sentence in that passage. It is as
follows:

... It is, therefore, necessary in order to make a case of
ostensible authority to show in some way that such
communication which is made directly by the agent is
made ultimately by the responsible parties, the board of
directors. That may be shown by inference from the
conduct of the board of directors in the particular case
by, for instance, placing the agent in a position where he
can hold himself out as their agent and acquiescing in
his activities, so that it can be said they have in effect
caused the representation to be made. They are respon-
sible for it and, in the contemplation of law, they are to
be taken to have made the representation to the outside
contractor.

It seems to me, with respect, that if ostensible
authority is sought to be established through the
representation of an agent of a corporate principal,
it is impossible to equate the position of a mere
clerk with that of the managing director of the
company sought to be bound by the agent's
representation. The latter, unlike the former, has
some back-up in the position in which he has been
put by the board of directors; the former, the clerk,
can draw nothing from the nature of his position
unless he has been expressly authorized to act in
the kind of transactions into which he has entered
for the company and in respect of which he may
have exceeded the limits of the express authority.

I agree with Lacourcibre J.A. that there is noth-
ing in the record to show that Canlab as principal

teur d16gu6 de facto et pr6sident, a pr6tendu
engager la compagnie. Les conditions de 1'entente
se sont r6alis6es et on a demand6 A la compagnie
d'ex6cuter ses engagements. Le conseil d'adminis-
tration avait autoris6 R A passer des contrats et A
lui en faire rapport. Il n'6tait pas question de
fraude mais il s'agissait simplement de d6terminer
si R avait le pouvoir d'agir au nom de la compa-
gnie. A la lumibre de ces faits, on ne peut douter
de la responsabilit6 de la compagnie A l'6gard des
engagements pris en son nom par R; ce dernier
avait, de par son poste et l'approbation du conseil
d'administration, le pouvoir exprbs de prendre ces
engagements.

Le juge Blair a cit6 un extrait des motifs de lord
Pearson (A la p. 593); le voici, avec la phrase
pr6c6dant I'extrait cit6:

[TRADUCTION] ... II faut donc, pour 6tablir un pouvoir
apparent, d6montrer que les d6clarations faites directe-
ment par le mandataire sur I'6tendue de son pouvoir sont
finalement celles des parties responsables, en l'occur-
rence le conseil d'administration. Cette preuve peut
d6couler de l'attitude du conseil d'administration qui,
par exemple, pourrait permettre au mandataire de se
faire passer pour tel et approuver ses d6marches, de
sorte qu'en r6alit6, il est A l'origine des d6clarations
faites par le mandataire. Il en est responsable et, du
point de vue juridique, doit en 8tre consid6r6 comme
l'auteur.

Avec 6gards, il me semble que si l'on veut faire la
preuve d'un pouvoir apparent par le moyen de
d6clarations d'un mandataire d'une compagnie, il
est impossible de comparer le cas d'un simple
commis A celui de l'administrateur d6l6gu6 de la
compagnie qu'on pr6tend li6e par les agissements
de son mandataire. Contrairement au commis,
I'administrateur d6l6gu6 a en quelque sorte l'appui
du conseil d'administration; le commis, quant A lui,
ne peut, 6tant donn6 la nature de ses fonctions,
prendre aucune initiative A moins d'Etre express6-
ment autoris6 par la compagnie A conclure des
operations du genre de celles A l'6gard desquelles il
a pu exc6der son pouvoir exprbs.

Je partage l'opinion du juge Lacourcibre que
rien au dossier ne r6vble que Canlab, A titre de
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had placed Cook in a position to hold himself out
as having authority to arrange any of the tripartite
transactions (so characterized by the majority of
the Ontario Court of Appeal), at least until Octo-
ber, 1966. I shall deal with this phase of Lacour-
cibre J.A.'s reasons later on and confine myself at
this stage simply to the original purchases by
Canlab from Engelhard. Cook was a sales agent
not a purchasing agent, and the "permitting"
relied on by Blair J.A. appears to me to be a
rationalization of Cook's success not in the pur-
chase of the platinum (backed up as that was by
proper purchase orders) but in the subsequent
theft and resale to Engelhard.

In saying this I do not subscribe to the proposi-
tion, in so far as it purports to be a general
statement of the law, that a representation by an
agent himself as to the extent of his authority
cannot amount to a holding out by the principal. It
will depend on what it is an agent has been
assigned to do by his principal, and an overreach-
ing may very well inculpate the principal. This,
however, does not help Engelhard in the present
case.

In view of the conclusion to which I have come
on the issue of Canlab's acquisition of title,
namely, that it was in the ordinary course of the
filling of proper purchase orders sent by Canlab to
Engelhard, I need not be concerned, as was Blair
J.A., with that phase of argument of counsel which
related to the opposing views of Powell on Agency
(2nd ed. 1961), pp. 70 and 150, and Bowstead on
Agency (14th ed. 1976), p. 240. The question
considered in those texts (the position of Powell
being supported by the American Law Institute's
Restatement of Agency Second, vol. 1, section 8,
comment 2) was whether in the case of a contract
entered into under ostensible authority the princi-
pal can sue on it without more or must ratify it.
The two Privy Council decisions, referred to by
Blair J.A. were said to stand for the proposition
that the principal must ratify if it would sue on the
contract and, moreover, ratification had to extend
not only to a fraudulent agent's use of the princi-
pal's money to purchase bank drafts, if it could
claim title to the drafts, but also to the deposit of

commettant, a permis A Cook de laisser croire qu'il
avait le pouvoir de conclure les opbrations triparti-
tes (pour reprendre les mots de la majorit6 de la
Cour d'appel de l'Ontario) du moins jusqu'en octo-
bre 1966. Je reviendrai plus loin sur cette partie
des motifs du juge Lacourcibre et m'arreterai, pour
le moment, aux achats faits initialement par
Canlab a Engelhard. Cook 6tait un vendeur et non
un acheteur et la epermissions retenue par le juge
Blair me parait expliquer le succ6s de Cook non
pas dans l'achat de platine (confirm6 par des
commandes dilment remplies) mais dans le vol
subs6quent et la revente A Engelhard.

Je ne souscris pas pour autant A la these, dans la
mesure oia elle se veut un 6nonc6 g6n6ral du droit,
selon laquelle une d6claration du mandataire sur la
port6e de son pouvoir ne peut 6quivaloir d une
confirmation par le commettant. Tout d6pend du
mandat que le commettant a confi6 au mandataire
et un exc6s de pouvoir peut fort bien engager la
responsabilit6 du commettant. Ces remarques n'ai-
dent toutefois pas Engelhard en l'esp~ce.

Eu 6gard A ma conclusion sur l'acquisition du
droit de propri6t6 par Canlab, savoir qu'elle se
situe dans le cadre ordinaire des affaires et se
justifie par l'envoi a Engelhard de commandes
dfiment remplies par Canlab, je n'ai pas, comme le
juge Blair, A m'arrater sur l'argumentation des
avocats relative aux opinions contradictoires de
Powell on Agency (2c 6d. 1961), aux pp. 70 et 150
et de Bowstead on Agency (14c 6d. 1976), p. 240.
Aux termes de la question 6tudi6e dans ces ouvra-
ges (la th6se de Powell 6tant appuy6e par l'Ameri-
can Law Institute's Restatement of Agency
Second, vol. 1, partie 8, note 2), il s'agissait de
d6terminer si, dans le cas d'un contrat conclu en
vertu d'un pouvoir apparent, le commettant peut
intenter une action en ex6cution d'un contrat sans
autre formalit6 ou s'il doit au pr6alable ratifier le
contrat. Les deux arrets du Conseil priv6 cit6s par
le juge Blair seraient favorables A la th6se que le
commettant doit le ratifier pr6alablement A l'insti-
tution de Faction et en outre que la ratification
doit s'6tendre non seulement A l'utilisation fraudu-
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the drafts in the same bank for collection.

I have already noted that Lacourcibre J.A.
would confine these two cases to negotiable instru-
ments. There is the added fact that in both cases
the fraudulent agent had management power to
act for the principal, albeit for proper purposes. In
neither case was the agent a mere clerical
employee. I do not wish, however, to suggest that
this fact alone, although significant as a contrast-
ing feature with the present case, should govern
what I say is the inapplicability of the two Privy
Council decisions here. Even if ratification was
relevant-and my primary conclusion is that it is
not-it would not assist the respondent Engelhard
in the present case. Moreover, I share the view of
Lacourcibre J.A. that if ratification was necessary
for Canlab to obtain title to the platinum as
against Engelhard, there was no necessary connec-
tion with the subsequent thefts and resale to
Engelhard by Cook in the guise of Giles.

I deal first with Union Bank of Australia Ltd. v.
McClintock, supra. The agent in that case was the
general manager of a business who could draw
cheques on the bank account of the business with a
second signature thereto and with a counter-signa-
ture of the auditors of the business. He procured
these signatures to a series of cheques drawn in the
name of the business on its bank, the A Bank, and
made payable to the bank itself. He persuaded the
A bank to issue bank cheques or bank drafts for
the cheques of the business, such bank cheques,
drawn by the A bank on itself, being payable to
one Robert Haynes. The agent had opened a per-
sonal account in the fictitious name of Robert
Haynes in the appellant bank. He then paid the
bank cheques into his Haynes account with the
appellant bank and obtained the money accord-
ingly.

On these facts, it is not difficult to hold that,
despite the deception of the agent, he had turned
in cheques of the business, properly signed, to the
A bank in exchange for that bank's own cheques
made payable to Haynes, and if, as the Privy
Council held, there was no actual authority in the

leuse de 'argent du commettant par le mandataire
en vue d'acheter des traites bancaires (si le com-
mettant en revendique la propri6t6) mais 6gale-
ment A leur d6pt A la m~me banque en vue de leur
encaissement.

J'ai d6jA indiqu6 que le juge Lacourcibre limite-
rait l'application de ces deux arrets aux effets de
commerce. Pr6cisons que dans les deux cas, le
mandataire fraudeur avait le pouvoir administratif
d'agir pour le commettant, quoique A des fins
r6gulibres; il ne s'agissait pas d'un simple commis.
Mais ce seul fait, quoiqu'il constitue une distinc-
tion importante ici, ne suffit pas pour 6carter
l'application en l'esp~ce des deux arrats du Conseil
priv6. Mme si la question de la ratification 6tait
pertinente-et j'estime A premiere vue qu'elle ne
l'est pas-elle n'aiderait aucunement l'intimbe
Engelhard en l'esp6ce. En outre, je partage l'opi-
nion du juge Lacourcibre selon laquelle si la ratifi-
cation 6tait n6cessaire pour que Canlab acquibre
un droit de propri6t6 sur le platine au d6triment
d'Engelhard, elle ne s'6tendrait pas n6cessairement
aux vols et aux reventes A Engelhard, effectu6s par
Cook sous le pseudonyme de Giles.

J'6tudierai d'abord l'arrt Union Bank of Aus-
tralia Ltd. v. McClintock, pr6cit6. Dans cette
affaire, le mandataire, g6rant g6nbral d'une entre-
prise, 6tait autoris6 A tirer des cheques sur le
compte en banque de l'entreprise avec une cosigna-
ture et le contreseing des v6rificateurs de l'entre-
prise. II a obtenu ces signatures sur une s6rie de
cheques faits au nom de l'entreprise et tir6s sur sa
banque, la banque A, payables A la banque elle-
m6me. II a persuad6 la banque A d'6mettre des
cheques ou des traites bancaires en contrepartie
des cheques de l'entreprise; ces chbques bancaires,
tires par la banque A sur elle-m~me 6taient faits
payables A un nomm6 Robert Haynes. Le manda-
taire avait ouvert un compte personnel, sous le
pseudonyme de Robert Haynes, A la banque appe-
lante. II a ensuite d6pos6 les cheques bancaires A
son compte, ouvert au nom de Haynes, A la banque
appelante puis les a encaiss6s.

A la lumibre de ces faits, il est clair que, malgr6
la fraude commise par le mandataire, ce dernier a
pr6sent6 des cheques dfiment signbs A la banque A
en 6change des cheques bancaires faits payables A
Haynes et, comme le Conseil priv6, je pense que si
le mandataire n'avait pas le pouvoir exprbs d'obte-
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agent to obtain the bank cheques, I should think
that ostensible authority was made out. The case
was originally tried by a judge and special jury,
which found for the appellant bank. In the view of
the Privy Council, their finding negatived the con-
tention that the bank cheques belonged to the
business when obtained by the agent but were
thereafter converted by him. The jury's verdict
meant that the principal had failed to establish
conversion. This was enough to dispose of the case
adversely to the principal, but an alternative argu-
ment was made that the agent had acted without
authority in obtaining the bank cheques but the
principal could make the cheques its own by ratify-
ing what the agent had done, but stopping short of
ratifying the payment of them into the Hayne's
account with the appellant.

On this issue, the Privy Council had this to say
(at p. 247 of the Report):
... It was, of course, not contested that the plaintiffs
could not both approbate and reprobate-that is to say,
that they could not ratify one part and refuse to adopt
another part of anything that was really an integral
whole-but the difficulty (which is one of fact) is to say
what the whole is and what is only a part....

It was clear, of course, that the fraudulent agent
had conceived a plan that carried through to the
deposit of the bank cheques into his own account
with the appellant bank. As to this, the Privy
Council noted that although "this feature gives
unity to the whole series of events . . . it is not

necessary to consider whether it also binds them
together into one transaction, which must be
wholly repudiated or adopted wholly, for the
actual form of the transactions carries the matter
considerably further". What the Privy Council was
referring to here was the fact that the bank
cheques had been issued as payable to bearer and
crossed "not negotiable". The result was explained
as follows (at p. 248):
... Unless the bank cheques, when obtained, were to be
wholly fruitless and idle, it was necessary to pay them
into some bank for collection, and although in truth they
were passed into McClintock's own account for a
fraudulent object, the proceeds so obtained might have
been applied by him to the trustees' use had he been an
honest man. It follows that the selection of his own bank

nir les chbques de la banque, on a n6anmoins 6tabli
l'existence d'un pouvoir apparent. L'affaire a
d'abord 6 entendue par un juge et un jury sp6cial
qui ont rendu un verdict en faveur de la banque.
Selon le Conseil priv6, ce verdict a eu l'effet de
rejeter l'argument selon lequel les cheques bancai-
res appartenaient A l'entreprise lorsque le manda-
taire les a obtenus mais ont par la suite 6t6 d6tour-
n6s par ce dernier. Le verdict signiflait que le
commettant n'avait pas reussi a prouver une
appropriation ill6gale. Cela suffisait pour rendre
jugement contre le commettant, mais on avait
plaid6, A titre d'argument subsidiaire, que meme si
le mandataire n'avait pas le pouvoir d'obtenir les
cheques bancaires, le commettant pouvait se les
approprier en ratifiant les actes du mandataire,
sans aller jusqu'd ratifier le d6p6t des cheques au
compte de Haynes A la banque appelante.

A ce sujet, le Conseil priv6 a dit (A la p. 247 du
recueil):

[TRADUCTION] ... 11 est, bien sfir, incontestable que les
demandeurs ne peuvent d la fois approuver et d6sap-
prouver-c'est-A-dire, ratifier une partie et refuser
d'adopter une autre partie d'un tout-mais il est difficile
de distinguer entre le tout et une partie seulement ...

Il est clair que le plan du mandataire fraudeur
comprenait le d6p6t des ch6ques bancaires dans
son compte A la banque appelante. A cet 6gard, le
Conseil priv6 a fait remarquer que m~me si [TRA-
DUCTION] ((cette particularit6 donne l'allure d'un
tout aux diff6rents 6v6nements . . . il n'est pas
n6cessaire de d6terminer si elle a aussi l'effet de les
grouper en une seule op6ration qui ne peut 6tre
r6pudi6e ou ratifi6e que globalement, car la forme
m8me des op6rations a une port6e beaucoup plus
grande>. Le Conseil priv6 se r~fbre ici au fait que
les cheques bancaires 6taient payables au porteur
et barr6s avec la mention [TRADUCTION] <non

n6gociables. Il en a expliqu6 les cons6quences
comme suit (A la p. 248):
[TRADUCTION] ... Pour que les cheques bancaires, une
fois obtenus, ne deviennent pas compl6tement inutiles et
inefficaces, il fallait les d6poser dans une banque pour
les encaisser et m8me si, en r6alitE, ils ont 6t6 d6pos6s au
compte de McClintock dans un dessein frauduleux, ce
dernier pouvait, s'il avait 6t6 honnate, remettre l'argent
obtenu aux administrateurs. Il s'ensuit donc que la
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account as the means of collecting the cheques instead
of the bank account of the trustees was rather an
incidental irregularity than a fresh departure, and when
his action in obtaining each cheque has been covered by
the respondents' subsequent authority since mandato
priori aequiparatur, the authority covers both his action
in obtaining the cheque and his action in collecting the
proceeds, and both were done, however improperly,
within the limits of the authority conferred by ratifica-
tion, and were not beyond its limits altogether. It follows
on the facts that the plaintiffs fail to prove a conversion
by the defendants of cheques which they seek to make
their own by ratification, for, if they ratify at all they
ratify the bank's collection of the proceeds for account
of McClintock, and if they do not ratify, nothing has
been converted that ever belonged to them.

Accepting the conclusion of the Privy Council
that there was one transaction throughout in the
Union Bank case (although that conclusion was
doubted in a note in (1961) 24 Mod. L. Rev. 271,
which was referred to in the Court of Appeal and
in this Court), the facts here present quite a
different picture, and there is the added important
factor that the fraudulent agent in the Union Bank
case was the general manager. Nor do I find the
second Privy Council case relied on by the majori-
ty of the Ontario Court of Appeal, the Mann case,
pertinent here.

In that case, a business was being carried on in
partnership by M, the respondent, and R under
which all assets belonged to M but R was author-
ized to draw cheques on the partnership bank
account. R drew a series of cheques on a partner-
ship trust account in the A.N.Z. Bank in favour of
W, and then in the firm's name "per R", obtained
bank cheques payable to W or bearer for the
respective amounts of the original cheques. The
trust account was debited accordingly. W took the
cheques to the appellant bank where he had an
account and cashed them and, in due course, each
cheque was paid by the A.N.Z. Bank to the appel-
lant. R acted in fraud of the partnership through-
out and concealed the fraud by fictitious entries in
its books. M sued the appellant bank in conversion
and for money had and received. The Privy Coun-
cil was of the opinion, following the earlier case,
that the principal did not get title to the bank

d6cision de se servir de son propre compte, par opposi-
tion au compte des administrateurs, pour encaisser les
ch6ques est un d6tail secondaire et ne r6vbIe pas une
nouvelle orientation; en outre, le fait que l'obtention de
chaque chbque ait 6 subs6quemment approuv6e par les
intimbs en vertu de la ragle mandato priori aequipara-
tur, couvre A la fois l'obtention des ch6ques et leur
encaissement, deux op6rations effectu6es, quoique mal-
honnates, dans les limites du pouvoir d6coulant de la
ratification et ne les outrepassant aucunement. Il s'en-
suit donc que les demandeurs n'ont pas r6ussi A prouver
une appropriation ill6gale des chbques dont ils revendi-
quent maintenant la propri6t6 en invoquant la ratifica-
tion car s'ils ont ratifi6 quoi que ce soit, ils ont 6gale-
ment ratifi6 l'encaissement de l'argent par McClintock
et, s'ils n'ont rien ratifi6, aucune des sommes qu'ils
revendiquent n'a 6t6 d6tourn6e A leur d6triment.

Je partage l'opinion du Conseil priv6 dans l'af-
faire Union Bank selon laquelle il n'y avait qu'une
seule opbration (m8me si cette conclusion a soulev6
des doutes dans un commentaire publi6 A (1961)
24 Mod. L. Rev. 271, cit6 devant la Cour d'appel
et cette Cour), mais il n'en demeure pas moins que
les faits en l'instance sont consid6rablement diff6-
rents et que le mandataire fraudeur dans l'affaire
Union Bank 6tait le gbrant g6n6ral de l'entreprise.
En outre, le deuxibme arrt du Conseil priv6
retenu par la majorit6 de la Cour d'appel de
l'Ontario, I'arrt Mann, ne me semble pas
pertinent.

Dans cette dernibre affaire, M, intim6, et R
exploitaient une entreprise en soci6t6; tout l'actif
appartenait A M mais R 6tait autoris6 A tirer des
cheques sur le compte en banque de la soci6t6. R a
tir6 une s6rie de cheques sur le compte en fiducie
de la soci6t6 A la banque A.N.Z., au profit de W;
puis, pr6tendant agir au nom de la soci6t6, R a
obtenu des cheques bancaires payables A W ou au
porteur au m8me montant que les ch6ques initiaux.
Ces sommes ont donc 6t6 d6bit6es du compte en
fiducie. W a ensuite pr6sent6 les cheques A la
banque appelante, oil il avait un compte, et les a
encaiss6s; par la suite, la banque A.N.Z. a pay6
chaque cheque A l'appelante. R a donc fraud6 la
soci6t6 et dissimul6 la fraude en falsifiant les
6critures comptables. M a intent6 une action en
appropriation ill6gale et en remboursement de
fonds contre la banque appelante. Le Conseil priv6
a jug6, se fondant sur l'arrt ant6rieur, que le
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cheques when they were obtained in fraud of the
principal and without his authority. It appeared to
separate the original misappropriation of money
by cheques drawn on the A.N.Z. Bank from the
sequential act of turning them into bank cheques
payable to a third person. In short, the A.N.Z.
Bank, having honoured the cheques issued under
the signature of an agent authorized to do so, was
put in a position to issue the bank cheques payable
to W or bearer.

This was enough, it seems to me (although a
cogent argument could also be made that R's
agency covered the entire run of transactions with
the A.N.Z. Bank) to dispose of the case against
the respondent. There was, however, an alternative
argument of ratification but the Privy Council said
it failed on the authority of the Union Bank case.
Again, I do not see how the Mann case can be
relevant to the proper decision in the present case
when the fraud there originated with an author-
ized agent. Negotiable instruments law was per-
haps more pertinent to the decisions in the two
Privy Council cases than agency law, as was point-
ed out in a Note by Schmitthoff in the Journal of
Business Law, 1961, at p. 35. This was the opinion
of Lacourcibre J.A. which I share in this respect.

I come hence to the crucial question whether
Engelhard must answer for the whole of the loss
suffered by Canlab. Lacourcibre J.A., would have
cut the loss at October 1966, by reason of the
telephone conversation between McCullough of
Engelhard and one Snook, an employee of Canlab,
who directed his inquirer to get in touch with
Cook. What militates against this, however
appealing it may be as an equitable solution in a
situation where Cook duped both his employer and
a third party which did business with the employ-
er, is that Snook like Cook had no managerial
authority. He was merely a purchasing agent in
the purchasing department and there was no evi-
dence of any back-up authority by which he could
hold Cook out was as having power to compose the
difficulty, as raised by Engelhard, in settling
accounts.

commettant n'avait pas un droit de propri6t6 sur
les ch6ques bancaires lorsque ces derniers ont 6t6
obtenus A son insu par des moyens frauduleux. En
outre, le Conseil priv6 semble avoir distingu6 le
d6tournement de fonds initial avec les cheques
tir6s sur la banque A.N.Z. de la d6marche subs6-
quente qui consistait A les convertir en cheques
bancaires payables A un tiers. En d6finitive, aprbs
avoir honor6 les cheques 6mis par un mandataire
dfiment autoris6, la banque A.N.Z. 6tait en
mesure d'6mettre des cheques bancaires payables A
W ou au porteur.

Cela suffisait, A mon avis (m8me si on pouvait
aussi conclure que le mandat de R couvrait toute
la s6rie d'op6rations avec la banque A.N.Z.) pour
trancher le litige contre l'intim6. On avait 6gale-
ment plaid6 la ratification, A titre subsidiaire,
mais, se fondant sur I'arrat Union Bank, le Conseil
priv6 a rejet6 cet argument. A mon avis, I'arr8t
Mann n'est pas pertinent en l'esp6ce car il porte
sur une fraude commise par un mandataire auto-
ris6. Comme l'a soulign6 Schmitthoff dans un
commentaire publi6 dans Journal of Business
Law, 1961, A la p. 35, ces arrats du Conseil priv6
semblent plus se rattacher aux ragles de droit
relatives aux effets n6gociables qu'A celles du
mandat. C'est 6galement l'opinion du juge Lacour-
cibre et je la partage.

J'en viens donc A la question essentielle qui
consiste A d6terminer si Engelhard doit assumer
toutes les pertes subies par Canlab. Le juge
Lacourcibre aurait arr8t6 les pertes A compter du
mois d'octobre 1966 en se fondant sur la conversa-
tion t6l6phonique entre McCullough (au nom
d'Engelhard) et un nomm6 Snook (un employE de
Canlab) qui a sugg6r6 A son interlocuteur de
s'adresser A Cook. M8me si je comprends l'attrait
de cette solution 6quitable dans un cas oAi Cook
trompait A la fois son employeur et un tiers faisant
affaire avec son employeur, le fait que Snook,
comme Cook, n'avait aucun pouvoir de gestion y
fait obstacle. II 6tait simplement acheteur dans la
division des achats et rien ne prouve qu'il 6tait
autoris6 A d6signer Cook A titre de personne habili-
t6e A r6gler le problkme comptable soulev6 par
Engelhard.
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This, indeed, points to the insuperable difficulty
in Engelhard's position in respect of the second
and third representations said by Blair J.A. to be
"representations of authority". They were
representations made by Cook to Engelhard with-
out any support from Canlab management. The
casualness with which Engelhard acted in respect
of its transactions with the unknown Giles-
indeed, the evidence does not disclose that Engel-
hard ever saw Cook-deserves the castigation
which Lacourcibre heaped upon it, as follows:

... Canlab was swindled by the crafty manipulations of
a trusted but dishonest employee. However, Engelhard
should have been placed on guard by the bizarre request
of Cook to deal with Giles, an eccentric secretive
research scientist who returned, within a day or two,
scrap platinum in a form which did not disclose any
known use of the platinum sheets. In suspicious circum-
stances, Engelhard paid some $835,453.49 to an
unknown scientist without any effort until 1966 to con-
tact anyone in authority at Canlab. I do not regard
Engelhard's conduct as that of a prudent company.

Where a transaction is of such an unusual nature that
any reasonable person would be put on inquiry, a person
cannot shelter under the doctrine of apparent authority.
Houghton & Company v. Nothard, Lowe and Wills,
Limited, [1927] 1 K.B. 246. Here Engelhard was put on
inquiry by reason of the unusual nature of the transac-
tion to ascertain from a person in authority at Canlab
whether Cook had any authority to arrange for the
direct resale of scrap ....

I wish to refer to a contact in 1968 between
Canlab and Engelhard to see if it could have a
bearing by way of limiting Engelhard's liability.
Engelhard's president, one Scott, curious about the
use made of the platinum by the unknown Giles,
telephoned Canlab's vice-president of operations,
one Fabian. The trial judge found that Fabian,
who said he did not remember receiving a call
from Scott, had indeed received the call during
which there was a discussion of the large number
of transactions in platinum involving Canlab and
Giles. Fabian, according to Scott, said he was
unaware of the transactions and asked which
employee of Canlab dealt with Engelhard.
Informed it was Cook, Fabian undertook to inves-
tigate and call back. It was Cook who called back
later that day, telling Scott he was asked to speak

Cela constitue l'obstacle infranchissable auquel
fait face l'argumentation d'Engelhard relativement
aux deuxiame et troisibme d6clarations (que le
juge Blair a appel6es des ((d6clarations de pou-
voirD). Cook a fait des repr6sentations auprbs
d'Engelhard sans 8tre appuy6 par la direction de
Canlab. L'insouciance manifest6e par Engelhard
au sujet de ses op6rations avec un inconnu,
Giles,-rien dans la preuve n'indique qu'Engel-
hard ait d6ji rencontr6 Cook-lui mbrite cette
critique s6v6re du juge Lacourcibre:

[TRADUCTION] ... Canlab a 6t6 tromp6e par les
manoeuvres rus6es d'un employ6 en qui elle avait con-
fiance mais qui 6tait malhonnate. Engelhard aurait
pourtant dfi se m6fier quand Cook lui a demand6, de
fagon inhabituelle, de traiter directement avec Giles, un
scientifique obscur qui retournait, aprbs un ou deux
jours, des rebuts de platine sous une forme qui ne
r6v6lait aucun usage connu des feuilles de platine. Dans
ces circonstances louches, Engelhard a pay6 $835,453.49
i un savant inconnu sans chercher, avant 1966, A com-
muniquer avec un responsable chez Canlab. A mon avis,
Engelhard n'a pas agi avec prudence.

Lorsqu'une op6ration est inhabituelle au point d'6veil-
ler la m6fiance chez une personne raisonnable, on ne
peut se r6fugier derriere la thborie du pouvoir apparent.
Houghton & Company v. Nothard, Lowe and Wills,
Limited, [1927] 1 K.B. 246. Ici, le caractare inhabituel
de l'op6ration aurait d6 6veiller la m6fiance d'Engelhard
et l'amener A v6rifier, auprbs d'un responsable chez
Canlab, si Cook avait le pouvoir d'organiser la revente
directe des rebuts....

Je tiens A examiner l'6change qu'ont eu, en
1968, Canlab et Engelhard afin de d6terminer s'il
peut avoir une incidence sur la responsabilit6 d'En-
gelhard. Le pr6sident d'Engelhard, un nomm6
Scott, curieux de l'usage que faisait Giles du pla-
tine, a t6l6phon6 au vice-pr6sident des operations
de Canlab, un nomm6 Fabian. Le juge de premiere
instance a conclu que Fabian, qui ne se souvenait
pas de l'appel de Scott, avait effectivement eu cet
entretien t616phonique et discut6 de l'importance
numbrique des op6rations entre Canlab et Giles
concernant le platine. Selon Scott, Fabian a
r6pondu ne pas 8tre au courant de ces operations et
lui a demand6 quel employ6 de Canlab traitait
avec Engelhard. Inform6 qu'il s'agissait de Cook,
Fabian s'est engag6 A faire une investigation et A le
rappeler. C'est Cook lui-meme qui a rappel6 Scott
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on Fabian's behalf. Cook undertook to make
enquiries to answer Scott's question and to call
back but never did.

I am of opinion that Fabian was put on inquiry
as a result of the call from Scott, and that any
losses suffered by Canlab by the continued decep-
tion of Cook, that is from late September or early
October 1968, must be borne by it. The trial judge,
O'Driscoll J., took, in my opinion, too narrow a
view of the matter in saying that "Mr. Scott's
concern had nothing to do with the repurchase by
Engelhard from Giles".

In the result, I would allow the appeal, set aside
the judgment of the Ontario Court of Appeal and
restore the judgment of O'Driscoll J. but would
vary it to limit the recovery of Canlab up to the
time that Scott and Fabian had their conversation.
If the parties cannot agree on the transactions with
Giles that took place after that time, I would
direct a reference before O'Driscoll J. or, failing
him, another judge of the High Court of Justice of
Ontario, to settle the issue. I should add that the
fact that Engelhard thought it was buying from
Giles and not from Cook should not affect the
limitation of Engelhard's liability as above
indicated.

Before parting with this case, I wish to refer
briefly to the Farquharson case, supra, which
O'Driscoll J. said did not differ from the present
case and from which he quoted the following
passage from the reasons of Lord Lindley:

In the present case, in my view of it, Capon simply
stole the plaintiffs goods and sold them to the defend-
ants, and the defendants' title is not improved by the
circumstance that the theft was the result of an ingeni-
ous fraud on the plaintiffs and on the defendants alike.
The defendants were not in any way misled by any act
of the plaintiffs on which they placed reliance; and the
plaintiffs are not, therefore, precluded from denying
Capon's authority to sell.

Farquharson was a case where the goods sold to
an innocent purchaser by a fraudulent employee
clearly were owned by the principal. The goods
were timber stored with a dock company which
was instructed by the principal to accept all trans-

plus tard dans la journ6e, lui pr6cisant que Fabian
lui avait demand6 de s'occuper de cette affaire.
Cook s'est alors engag6 A faire l'investigation et A
le rappeler, ce qu'il ne fit jamais.

J'estime que l'appel de Scott aurait dOi 6veiller la
m6fiance de Fabian et qu'il faut en tenir compte
dans le calcul des pertes subies par Canlab par
suite des fraudes commises par Cook aprbs la fin
de septembre ou le d6but d'octobre 1968. A mon
avis, le juge O'Driscoll de premiere instance a
adopt6 un point de vue trop 6troit lorsqu'il a
d6clar6 que: [TRADUCTION] <<Les preoccupations
de Scott n'avaient rien A voir avec le rachat par
Engelhard des rebuts de Giles.>>

En cons6quence, je suis d'avis d'accueillir le
pourvoi, d'infirmer l'arret de la Cour d'appel de
l'Ontario et de r6tablir le jugement du juge
O'Driscoll mais de le modifier pour limiter les
dommages-int6r8ts auxquels Canlab a droit aux
pertes subies avant la conversation entre Scott et
Fabian. Si les parties ne peuvent s'entendre sur les
op6rations impliquant Giles aprbs cette date, je
serais d'avis de renvoyer l'affaire au juge O'Dris-
coll ou A un autre juge de la Haute Cour de justice
de l'Ontario. En outre le fait qu'Engelhard croyait
acheter A Giles et non A Cook n'influe pas sur la
limitation de la responsabilit6 d'Engelhard pr6ci-
s6e ci-dessus.

Avant de terminer, je d6sire revenir sur l'arrat
Farquharson, pr6cit6; le juge O'Driscoll a estim6
qu'il ne diff6rait pas de la pr6sente affaire et a cit6
l'extrait suivant des motifs de lord Lindley:

[TRADUCTION] A mon avis, Capon a simplement vol6
les marchandises de la demanderesse et les a vendues A
la d6fenderesse, et le titre de la d6fenderesse n'est pas
meilleur parce que le vol rbsulte d'une fraude astucieuse
commise au d6triment de la demanderesse et de la
d6fenderesse. Aucun acte de la demanderesse, en qui la
d6fenderesse avait confiance, ne l'a induite en erreur; et,
en consequence, rien n'empache la demanderesse de nier
le pouvoir de Capon de vendre.

Dans l'affaire Farquharson, les marchandises
vendues A un acheteur de bonne foi par un
employ6 fraudeur appartenaient clairement au
commettant. IL s'agissait de bois d'ceuvre entrepos6
chez une compagnie exploitant un dock, qui avait

806 [ 1979] 2 S.C.R.



[1979] 2 R.C.S. CAN. LAB. SUPPLIES C. ENGELHARD INDUSTRIES Le Juge en Chef 807

fer or delivery orders signed by the agent. The
latter had, however, only a limited authority to sell
to certain recognized customers. He gave a deliv-
ery order signed in his own name for the delivery
of timber to the order of a non-existent vendor,
Brown, which was an alias that the agent assumed,
and, as Brown, he sold the timber to the respond-
ent who did not know the appellant principal nor
the fraudulent agent, save as Brown. On these
facts, the House of Lords held for the principal.
The Ontario Court of Appeal distinguished Far-
quharson on the ground of the thief's utilization of
a non-existent vendor and because there was no
holding out of the agent by the principal nor any
reliance by the respondent on the agent's position.
This was said to be in contrast with the present
case where Engelhard was said to have dealt with
Cook within the scope of an apparent authority
and Canlab was said to be bound even in respect of
Cook's representation in respect of the resales by
Giles, also a non-existent vendor. I need not repeat
here my reasons for denying the alleged apparent
authority of Cook. On this basis, Farquharson is
simply another instance of a fraudulent agent's
inability to give a good title to goods stolen from
his principal.

O'Driscoll J. granted interest to Canlab from
the date of discovery of the fraud to the date of
judgment. Interest, of course, would run from the
latter date to the date of payment. On this phase
of the matter, which was not considered by the
majority of the Court of Appeal in view of its
disposition of dismissal, I would adopt the views of
Lacourcibre J.A. and deny interest to Canlab for
any period up to the date of judgment at trial.
O'Driscoll J. relied on s. 36(3) of The Judicature
Act, R.S.O. 1960, c. 197 (now s. 39(3) of R.S.O.
1970, c. 228) in granting interest to the date of
judgment. Accepting as he did that, although
s. 36(3) speaks of a jury giving interest, a judge
sitting alone may exercise the same power, it is
clear that s. 36(3) envisages damages being fixed
as of the date of conversion and not as of the date
of judgment. I think that the present case is one in

requ du commettant des instructions d'accepter
toutes les demandes de transfert et de livraison
sign6es par le mandataire. Ce dernier n'6tait
cependant autoris6 A vendre qu'A certains clients.
II a pr6sent6 une demande de livraison sign6e en
son nom pour la livraison de bois d'cuvre A un
vendeur fictif, Brown (qui 6tait en r6alit6 le man-
dataire sous un pseudonyme); Brown a vendu le
bois A l'intim6e. Cette dernibre ne connaissait ni le
commettant appelant ni le mandataire fraudeur
mais seulement Brown. A la lumibre de ces faits, la
Chambre des lords a rendu jugement en faveur du
commettant. La Cour d'appel de l'Ontario a 6tabli
une distinction avec l'arr~t Farquharson au motif
que le voleur s'6tait servi d'un vendeur fictif, que le
commettant n'avait pas donn6 lieu de croire au
pouvoir du mandataire et que l'intim6e ne s'6tait
pas fi6e au statut du mandataire. On a pr6tendu
que les faits 6taient diff6rents en l'esp6ce parce
qu'Engelhard avait trait6 avec Cook dans le cadre
de son pouvoir apparent et que Canlab 6tait en
cons6quence lie, mime par les d6clarations de
Cook au sujet des reventes par Giles, 6galement un
vendeur fictif. Je n'estime pas n6cessaire de rep6-
ter ici les motifs de rejeter la th6se du pouvoir
apparent de Cook. De ce point de vue, I'affaire
Farquharson offre simplement un autre exemple
de l'impossibilit6 pour un mandataire fraudeur de
transf6rer un titre de propri6t6 valide sur les mar-
chandises vol6es A son commettant.

Le juge O'Driscoll a accord6 A Canlab l'intbrat A
compter de la date de la d6couverte de la fraude
jusqu'A la date du jugement. Il est 6vident que
l'intbrft court depuis cette dernibre date jusqu'A la
date du paiement. Cette question n'a pas 6t6 6tu-
di6e par la majorit6 de la Cour d'appel parce
qu'elle rejetait f'action; en cons6quence, je suis
d'avis d'adopter l'opinion du juge Lacourcibre et
de n'accorder aucun intbrat A Canlab pour la
pbriode ant6rieure A la date du jugement de pre-
mibre instance. Le juge O'Driscoll s'est fond6 sur
le par. 36(3) de The Judicature Act, R.S.O. 1960,
chap. 197 (maintenant le par. 39(3) de R.S.O.
1970, chap. 228) pour accorder l'int6r8t jusqu'A la
date du jugement. En admettant, comme lui, que
mime si le par. 36(3) vise le pouvoir d'un jury
d'accorder l'intbr~t, un juge seul a le m~me pou-
voir et il est clair que le par. 36(3) envisage des
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which damages should be fixed as of the date of
judgment and hence is not a case for interest to
run from any earlier date.

Since, in the view I would take, the appellant
has achieved substantial success, it should have its
costs in this Court as well as in the Courts below.

The judgment of Martland, Ritchie, Pigeon,
Beetz, Estey and Pratte JJ. was delivered by

ESTEY J.-I have had the benefit of reading the
reasons of the Chief Justice and with respect agree
with his disposition of this appeal save in one
respect. The computation of damages in the Chief
Justice's approach to the claims by the appellant
commences in 1964 and continues until late 1968
when it was found that the respondent had alerted
the appellant to the nature of the transaction so as
to prevent any recovery beyond that date by the
appellant. Lacourcibre J.A. in the Court of Appeal
would have terminated the time of recovery in
October 1966. The learned Justice stated:

The situation is different after McCullough's tele-
phone conversation with Snook in Canlab's purchase
department. McCullough was then referred to Cook
with respect to direct payments to Giles for such plati-
num, and the request for net cash payments by Canlab
for all future platinum purchases. I agree that from that
date forward, October 11, 1966, Canlab can be said to
have held out Cook as an authorized agent to deal with
the resale of scrap platinum directly from Giles, and is
thereby estopped from denying the validity of Cook's
scheme which on that date became one transaction. I
would dismiss Canlab's claim arising after that date.

The evidence upon which the foregoing is found-
ed is presumably the testimony of McCullough,
manager of inside sales of the respondent Engel-
hard, who describes his 1966 conversation with
Mr. Snook as follows:

A. I was approached by Mr. Max Rhodius, the trea-
surer of Engelhard, who naturally is interested in
the accounts receivable situation, and he was per-

dommages-intrts fix6s A compter de la date de
I'appropriation ill6gale et non de la date du juge-
ment. Je pense qu'il s'agit ici d'un cas ot' les
dommages-int6r8ts doivent 8tre fix6s A compter de
la date du jugement et qu'en cons6quence cette
somme doit porter int6r8t depuis cette date et non
avant.

Etant donn6 ma conclusion donnant en grande
partie gain de cause A l'appelante, elle devrait
avoir droit A ses d6pens en cette Cour et dans les
tribunaux d'instance inf6rieure.

Le jugement des juges Martland, Ritchie,
Pigeon, Beetz, Estey et Pratte a 6t6 rendu par

LE JUGE ESTEY-J'ai eu l'avantage de lire les
motifs du Juge en chef et, avec 6gards, je partage
sa conclusion A l'exception d'un point. Son calcul
accorde A l'appelante des dommages-intbr8ts A
compter de 1964 jusqu'A la fin de 1968, 6poque A
laquelle l'intimbe a 6veill6 l'attention de l'appe-
lante sur la nature de l'op6ration de fagon A
exclure tout droit A des dommages-int&ts aprbs
cette date. En Cour d'appel, le juge Lacourcidre
aurait arrat6 le recouvrement en octobre 1966. Il
s'est exprim6 ainsi:

[TRADUCTION] La situation a chang6 aprbs la conver-
sation t6l6phonique entre McCullough et Snook, un
employ6 du service des achats de Canlab. Ce dernier a
sugg6r6 A McCullough de s'adresser A Cook pour se
renseigner sur les paiements faits directement A Giles et
pour demander que Canlab paie comptant les futurs
achats de platine. Je suis d'avis qu'aprbs cette date, soit
le 11 octobre 1966, Canlab a pr6sent6 Cook comme un
mandataire autoris6 A s'occuper de la revente directe des
rebuts de platine par Giles et qu'en cons6quence elle
n'est pas admise A nier la validit6 du plan de Cook, qui
est devenu, A cette date, une seule et mame opbration. Je
rejetterais la r6clamation de Canlab pour ce qui est
post6rieur A cette date.

Je pr6sume que cette conclusion est fond6e sur
le t6moignage de McCullough, gbrant des ventes
int6rieures chez l'intimbe Engelhard; voici en quels
termes il a d6crit sa conversation avec Snook en
1966:

[TRADUCTION] R. M. Max Rhodius, tr6sorier d'En-
gelhard, qui naturellement surveille l'6tat des
comptes A recevoir, est venu me faire part de
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turbed although on one hand we were selling
Canadian Laboratory Supplies platinum sheet on
the terms of our normal 30 net days, which they
were not paying in 30 days, but taking as long as
60 days, and we were accepting from their pur-
ported customer scrap platinum for credit and as
our usual custom we were issuing the cheques
against the value of that scrap within a very short
period of time, a matter of a few days, a week. I
am not particularly involved in that myself, but I
know that to be a fact, and we dislike this situa-
tion in that our money was being tied up unfairly,
and we wanted steps taken to close this gap, so
having been alerted to this, I spoke, first of all, to
Mr. Sadgrove about it who was in direct connec-
tion with Canlab all these years and subsequently
I spoke to the salesman in our organization, a chap
by the name of Michael Bartlett, who had the
responsibility of calling on Canlab, and we dis-
cussed it and he felt as did I our best contact was
Ray Snook, S-n-o-o-k.

Q. Who was Mr. Snook?
A. Mr. Snook was an employee of Canlab I dealt

with by telephone over a number of years, and he
was the one name I personally knew on a man-to-
man basis, never met him personally, but spoke to
him on the telephone.

Q. Will you tell us his job in Canlab?
A. He was in purchasing, his actual title or function I

don't know. Mr. Bartlett decided perhaps be better
if he contacted Mr. Snook and he did. He was
unable, I am told, to reach him, and he left a
message Snook should phone him back, and failing
Bartlett being available Snook could speak to me.

Snook, I recall, did phone me back. He
explained, for reasons I don't know, he was physi-
cally apart from the main office of Canlab at that
point in time, for some reason his job was away
from where normally be with the general office
group, and since I am not knowledgeable on this
you are much better to talk to Glenn Cook, the
man dealing with this customer and knows some-
thing about it.

On cross-examination Mr. McCullough stated:

Q. Did you phone Mr. Snook to inquire about to
whom you should write?

A. This conversation, as I said, Mr. Snook phoned
me.

Q. Was that when you asked him to whom you should
write?

l'anomalie suivante: nous vendions A Canlab Labo-
ratory Supplies des feuilles de platine sur la base
d'un paiement dans les 30 jours mais cette der-
nibre ne payait pas dans les 30 jours, prenant
parfois 60 jours pour le faire; par contre, nous
acceptions au cr6dit de son pr6tendu client les
rebuts de platine et, conform6ment A notre prati-
que, 6mettions sans d6lai, aprbs quelques jours ou
une semaine, des cheques correspondant A la
valeur de ces rebuts. Je ne m'intbressais pas sp&
cialement A cette op6ration, mais je savais cela et
cela nous d6plaisait parce que notre argent 6tait
injustement gel6 et nous voulions y rem6dier.
Ayant 6t6 inform6 de la situation, j'ai donc parl6
d'abord A M. Sadgrove, qui avait 6t6 en relation
directe avec Canlab durant toutes ces ann6es, puis
A un de nos vendeurs, Michael Bartlett, qui avait
la responsabilit6 de communiquer avec Canlab et,
aprbs discussion, nous avons convenu que le meil-
leur homme A qui nous adresser 6tait Ray Snook,
S-n-o-o-k.

Q. Qui est M. Snook?
R. M. Snook 6tait un employ6 de Canlab avec qui

j'avais communiqu6 au t6l6phone pendant plu-
sieurs annes; son nom m'6tait familier parce que
j'avais d6jA eu directement affaire A lui sans pour
autant le connaltre personnellement.

Q. Pouvez-vous nous d6crire son poste chez Canlab?
R. 11 6tait au service des achats mais j'ignore son titre

exact. M. Bartlett a d6cid6 qu'il 6tait peut-8tre
pr6f6rable de communiquer lui-mdme avec M.
Snook. On me dit qu'il n'a pu le joindre et qu'il a
demand6 que Snook le rappelle ou, en son absence,
communique avec moi.

Snook, je m'en souviens, m'a rappel6. Sans me
dire pourquoi, il m'a expliqu6 qu'il ne travaillait
pas au bureau principal de Canlab A ce moment-IA
et que, pour une certaine raison son lieu de travail
6tait en dehors du bureau principal oa il aurait dii
normalement se trouver, il n'6tait donc pas au
courant des faits et il 6tait pr6f6rable de m'adres-
ser A Glenn Cook, celui qui 6tait en relations avec
le client en question et connaissait I'affaire.

En contre-interrogatoire, M. McCullough a dit:

[TRADUCTION] Q. Avez-vous appel6 M. Snook pour
lui demander A qui 6crire?

R. Comme je l'ai dit, c'est M. Snook qui m'a appel6.

Q. C'est A ce moment que vous lui avez demand6 a
qui 6crire?
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A. No, Mr. Cook was the one who told me to whom I
should write. I wanted to talk to Ray Snook
because I dealt with Ray Snook many many times
over the years, but as Ray Snook was not inti-
mately connected with the purchase offers we
were talking about he suggested that my conversa-
tion should really be with Glenn Cook who seems
to be the only interested party at Canadian
Laboratory Supplies, so subsequently I phoned
Ray Cook or at least Glenn Cook, and it was
Glenn Cook who I say was agreeable, sympathetic
to our problem etc. and told me I should direct a
letter to Mr. Ferguson, the comptroller of the
company.

Q. But the call, which as a result of which you were
in touch with Cook, was a call from Snook to you?

A. That is correct.

Q. You are as clear as anything?
A. I am.

Q. Were you quite clear about that in January, 1969?
A. I wasn't.

Q. You were not clear about it then?
A. No, because the statement taken from me at that

time was my best recollection at that time, and
naturally this was a topic of some importance in
conversation, and in thinking back on the thing
and re-establishing events in their proper sequence
in my mind I now know as I stated that it was Mr.
Bartlett who tried to get Mr. Snook and Mr.
Snook phoned me back.

Following this telephone conversation McCul-
lough, as directed by Cook, wrote to Messrs. Fer-
guson and Birk at Canlab about the Engelhard
concern regarding delayed payments by Canlab, as
follows:

"LETTERHEAD OF ENGELHARD INDUSTRIES
OF CANADA LTD."

October 11th, 1966
Canadian Laboratory Supplies Ltd.,
80 Jutland Road,
Toronto 18, Ontario
Attention: Mr. R. Ferguson,

Comptroller

Gentlemen:
We are writing to confirm our telephone discussion

with your Mr. Glenn Cook covering your orders for
pieces of platinum sheet .015" thick in various sizes, the

R. Non, c'est M. Cook qui m'a dit A qui je devais
6crire. Je voulais parler A Ray Snook parce que
j'avais eu affaire A lui pendant plusieurs ann6es,
mais comme il n'6tait pas personnellement au
courant des commandes en question, il m'a sug-
g6r6 de m'adresser A Glenn Cook qui semblait 8tre
la seule personne au courant chez Canadian Labo-
ratory Supplies; j'ai donc appel6 Ray Cook, je
veux dire Glenn Cook, et c'est lui qui a 6t6 cour-
tois et a rapidement compris le probl~me; il m'a
dit d'adresser une lettre A un nomm6 Ferguson, le
contrbleur de la compagnie.

Q. Mais votre conversation avec Cook r6sultait de
votre 6change avec Snook lorsqu'il vous a rappel6?

R. C'est exact.

Q.
R.

En 6tes-vous parfaitement certain?
Oui.

Q. L'6tiez-vous aussi en janvier 1969?
R. Non.

Q.
R.

Vous n'6tiez pas certain?
Non parce que la d6claration que l'on a alors
obtenue de moi refl6tait ce dont je me souvenais A
l'6poque; naturellement cela a 6t6 un sujet de
conversation important et aprbs y avoir r6fl6chi et
r6tabli les faits chronologiquement, je me suis
souvenu que c'est M. Bartlett qui a tentE de
joindre M. Snook et que ce dernier m'a ensuite
appel6.

Aprbs cette conversation t6l6phonique, McCul-
lough a suivi le conseil de Cook et a 6crit la lettre
suivante A MM. Ferguson et Birk de Canlab,
relativement aux paiements diff6r6s de Canlab:

[TRADUCTION] (EN-TETE D'ENGELHARD
INDUSTRIES OF CANADA LTD.,

Le 11 octobre 1966
Canadian Laboratory Supplies Ltd.
80 chemin Jutland
Toronto 18, Ontario
A l'attention de M. R. Ferguson

Contr6leur

Monsieur,
La pr6sente fait suite i mon entretien t6l6phonique

avec M. Glenn Cook au sujet de vos commandes de
feuilles de platine de .015" d'6paisseur et de dimensions
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most recent example being your order T13442 for 12
pieces 6" x 4" weighing approximately 47.5 ozs. tr., and
having a value of about $5,367.00.

We find that although we extend our normal terms of
net 30 days to you on these purchases, your customer, a
Mr. Giles, is returning a like amount of platinum scrap
directly to us and is obtaining payment for the scrap
within a few days of receipt. In effect Mr. Giles is
enjoying what amounts to an interest free loan of over
$19,000.00 from Engelhard.

To eliminate this undesirable situation, Mr. Cook
indicated that you agree that we will handle all current
and future orders of this type on a basis of NET CASH.
We will submit our invoice with the goods and will
expect to receive your payment within two to three days
referencing the invoice number in question.

At the present time our following invoices for orders
of platinum sheet are outstanding:

# 162226 August 5 $ 2,705.79
162646 August 11 2,710.08
163691 August 30 2,696.97
164484 September 13 3,617.70
164590 September 15 2,033.44
165503 September 29 5,373.94

Total $19,137.92

As we have already made payment to Mr. Giles for the
value of the scrap platinum returned against these pur-
chases, we would appreciate receiving your cheque in
payment of these invoices by return.

We thank you for the cooperation you have shown in
this matter and remain,

Yours very truly,

ENGELHARD INDUSTRIES OF CANADA LTD.

(Signed)
D. K. McCullough

DKM:k
cc: Mr. E. Birk

This letter drew a reply from Cook dated 26
October 1966, so there is no doubt that the
McCullough letter reached Canlab. Furthermore,
it can reasonably be concluded from the evidence
cited above and from the contents of the above
letter that McCullough and Snook discussed Can-

varibes, la dernibre commande portant le no TI 3442 de
12 feuilles de 6" x 4" pesant environ 47.5 onces tr.,
d'une valeur approximative de $5,367.

Je constate que mime si nous proc6dons sur la base

normale d'un paiement net dans les 30 jours de l'achat,
votre client, un nomm6 Giles, nous retourne directement
une quantit6 semblable de rebuts de platine pour les-
quels il est pay6 dans les jours qui suivent. En cons6-
quence, M. Giles se trouve A profiter d'un pret sans
int6rdt de plus de $19,000 de la part d'Engelhard.

Pour rem6dier A cette situation, M. Cook m'a indiqu6
que vous consentiez A ce que nous proc6dions dbs main-
tenant sur la base COMPTANT NET. Nous enverrons
notre facture avec la marchandise et esp6rons recevoir
votre paiement dans les deux ou trois jours, avec men-
tion du num6ro de facture.

Les factures suivantes relatives A des commandes de
feuilles de platine sont pr6sentement en souffrance:

# 162226 5 aot S 2.705.79
162646 11 aoft 2,710.08
163691 30 ao0t 2,696.97
164484 13 septembre 3,617.70
164590 15 septembre 2,033.44
165503 29 septembre 5,373.94

Total $19,137.92

Comme nous avons d6jA pay6 A M. Giles la valeur des
rebuts de platine retourn6s A la suite de ces achats, nous
appr6cierions recevoir votre ch6que en paiement de ces
factures par retour du courrier.

Je vous remercie de votre collaboration et vous prie
d'agrber l'expression de mes salutations distingu6es.

Pour ENGELHARD INDUSTRIES OF CANADA
LTD.

(signature)
D. K. McCullough

DKM/k
cc: M. E. Birk

Le 26 octobre 1966, Cook a r6pondu A cette lettre;
il est donc clair que Canlab a regu la lettre de
McCullough. En outre, A la lumibre des t6moigna-
ges precit6s et de la lettre, il est raisonnable de
conclure que McCullough et Snook ont eu un
entretien au sujet de Giles, le client de Canlab, et

811[ 1979] 2 R.C.S. CAN. LAB. SUPPLIES C. ENGELHARD INDUSTRIE-S Le Juge Estey



812 CAN. LAB. SUPPLIES V. ENGELHARD INDUSTRIES Estey J. [1979] 2 S.C.R.

lab's customer, Giles, and that after such discus-
sion McCullough was directed to call Cook. It is of
considerable importance in my view that Snook
was described by a witness (a former Canlab
employee) called by the respondent, as being "the
purchasing agent" of Canlab. As Snook was the
purchasing agent and as Engelhard was a supplier
to Canlab, it was natural to expect that Engel-
hard's enquiries regarding payment by Canlab for
purchases from Engelhard would be directed in the
first instance to Snook, the purchasing agent, with
whom, furthermore, McCullough had had many
telephone contacts over the years.

It therefore seems to me that in the month of
October 1966:

(a) Canlab was apprised in sufficient detail of the
Giles transaction through the discussion by an
Engelhard representative with an appropriate
employee of Canlab engaged in the general
area of the operation in question, to put
Canlab on notice of the general nature of the
platinum transactions and, of Giles, and of
some of Cook's involvement therein. Canlab
was thereby alerted and put on its own enqui-
ry; and,

(b) Cook was held out by a responsible authority
in Canlab as an authorized agent of Canlab
with whom Engelhard could deal regarding
the request by Engelhard concerning the Giles
matter.

It is not without significance that immediately
after this discussion with Cook the payments by
Canlab to Engelhard for the platinum ordered by
Cook were made "on a net cash basis". McCul-
lough gave this evidence:

Q. Namely be put on a net cash basis?

A. That is correct.

Q. Did that occur?

A. To the best of my knowledge, it did. I don't
become connected in any way with accounts
receivable transactions, but since I heard no fur-
ther complaints from the accounts receivable end
of our company I am quite sure that was followed.

que McCullough devait en consequence appeler
Cook. Il est important de retenir que selon un
t6moin cit6 par l'intimbe (un ancien employ6 de
Canlab), Snook 6tait [TRADUCTION] <d'acheteur

de Canlab. En cons6quence, Snook 6tant I'ache-
teur et Engelhard le fournisseur de Canlab, il 6tait
normal que l'investigation d'Engelhard au sujet
des paiements effectu6s par Canlab pour les achats
faits chez Engelhard commence par un entretien
avec Snook, I'acheteur, d'autant plus que McCul-
lough avait d6jA eu, au cours des ans, plusieurs
conversations t616phoniques avec lui.

Il me semble donc qu'au mois d'octobre 1966:

a) Canlab a pris connaissance de suffisamment
de d6tails des op6rations avec Giles, A la suite
de la conversation entre un repr6sentant d'En-
gelhard et un employ6 qualifi6 de Canlab
travaillant dans le secteur g6nbral dont rele-
vait l'affaire, pour 8tre au courant du carac-
tare g6n6ral des op6rations concernant le pla-
tine, Giles et la participation de Cook. Canlab
6tait donc pr6venue et mise en alerte; et,

b) 14 direction de Canlab a pr6sent6 Cook
comme un mandataire autoris6 A traiter avec
Engelhard au sujet de sa demande de rensei-
gnements concernant l'affaire Giles.

Je souligne qu'imm6diatement aprbs cet entretien
avec Cook, les paiements faits par Canlab A Engel-
hard pour le platine command6 par Cook ont 6t6
effectu6s ((sur la base comptant net). Voici ce qu'a
d6clar6 McCullough:

[TRADUCTION] Q. C'est-A-dire fonctionner sur la
base comptant net?

R. Exact.

Q. Et qu'est-il arriv6?
R. A ma connaissance, on a ds lors fonctionn6 sur

cette base. Je ne m'occupe aucunement des comp-
tes d recevoir mais comme le service des comptes A
recevoir de la compagnie n'est pas revenu sur le
sujet, je suis certain que c'est ce qu'on a fait.
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This testimony is corroborated by the evidence
given by Scott, the President of Engelhard, who
stated:

A. Mr. McCullough came into my office, described
the condition that existed, showed me a draft copy
of a letter he proposed to send to Canlab, I
approved the draft copy, and he sent that letter to
Canlab.

Q. Did you see the letter that came back?
A. I did.

Q. And was the promise in the letter that came back
fulfilled, namely, that you were put on a net cash
basis?

A. It was fulfilled promptly.

Q. What effect, if any, did that have on you, that
exchange of correspondence and the fact its terms
were fulfilled to pay in cash?

A. Well, it fortified my opinions concerning Mr.
Cook as a bona fide agent of Canlab because he
had signed the letter and had obtained the results
that we had asked for in our letter.

There is a conflict in the testimony of witnesses
called by the appellant Canlab as to what author-
ity Cook had, if any, to expedite payments to
Engelhard so as to purchase the platinum on a net
cash basis as delivered. Mr. Hall, the President of
Canlab, stated in evidence:

Q. My instructions from Engelhard are that immedi-
ately after the receipt of this letter by them that
any sales made by Engelhard to Canlab following
were in fact paid on a cash basis rather than on
the 30 day basis. Now how do you explain that?

A. Well, it is my understanding that Mr. Cook per-
suaded the accounts payable department that they
should pay those invoices promptly.

Q. How would he persuade, Mr. Hall?
A. I don't know. I just don't know how he did that.

Q. Ordinarily the ability of a debtor to be able to not
to pay a bill in 30 days is of importance to him,
and I suggest to you that the 30 day period
traditionally granted to you by your suppliers was
of importance to your business?

A. That is correct.

Q. And therefore at what level would Mr. Cook have
to have made his intervention?

A. I am not sure at what level he made his
intervention.

Ce t6moignage est corrobor6 par la d6position de
Scott, le pr6sident d'Engelhard:

[TRADUCTION] R. M. McCullough est venu A mon
bureau, m'a fait part des faits et montr6 une copie
d'un projet de lettre qu'il voulait envoyer A
Canlab; je l'ai approuv6 et il a envoy6 la lettre A
Canlab.

Q. Avez-vous vu la r6ponse de Canlab?
R. Oui.

Q. La promesse contenue dans la lettre a-t-elle 6t6
respect6e, c'est-A-dire avez-vous fonctionn6 sur la
base comptant net?

R. Oui, imm6diatement.

Q. Quelle fut votre r6action en constatant cet 6change
de correspondance et cette nouvelle fagon de pro-
c6der, c.-A-d., le paiement comptant?

R. Cela a renforc6 mon impression que M. Cook 6tait
v6ritablement un mandataire de Canlab puisqu'il
avait sign6 la lettre et obtenu les r6sultats voulus.

Les d6positions des t6moins cit6s par l'appelante
Canlab se contredisent au sujet du pouvoir de
Cook d'acc6l6rer les paiements A Engelhard pour
8tre en mesure d'acheter le platine sur une base
comptant net. M. Hall, le pr6sident de Canlab, a
d6clar6:

[TRADUCTION] Q. Engelhard me dit qu'imm6diate-
ment apr6s la r6ception de cette lettre, toutes les
ventes conclues avec Canlab ont 6t6 faites sur la
base comptant net au lieu d'8tre payables dans les
30 jours. Pouvez-vous m'expliquer ga?

R. Bien, M. Cook semble avoir persuad6 le service
des comptes A payer de r6gler ces factures avec
diligence.

Q. Comment a-t-il pu y arriver, M. Hall?
R. Je ne sais pas. Je ne sais vraiment pas comment il

y est arriv6.

Q. Habituellement, un dbbiteur considdre important
de ne pas 8tre tenu de payer une facture avant
I'expiration de 30 jours et il me semble que ce
dblai de 30 jours que vous accordaient tradition-
nellement vos fournisseurs 6tait important pour
votre commerce?

R. Oui.

Q. Donc, A quel niveau M. Cook a-t-il da intervenir?

R. Je ne sais pas exactement.
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Q. Surely he would have to come either to Mr.
Fabian or to Mr. Ferguson, would he not?

A. If he were bringing legitimate persuasion to bear
that would have been the-would have been the
appropriate action, yes.

Q.
A.

Q. 11 a certainement dil passer par M. Fabian ou M.
Ferguson n'est-ce pas?

R. S'il a proc6d6 par les voies normales, oui.

Q.
R.

What do you mean by "legitimate persuasion"?
If he were taking action as a result of legitimate
negotiations with Engelhard, that correspondence
had been legitimate correspondence, then it would
have been appropriate for him to take it up with
either Mr. Ferguson or Mr. Fabian.

Q. Do you know whether or not Mr. Cook went to
either of those gentlemen, Ferguson or Fabian,
and handed them the exchange of correspond-
ence?

A. To the best of my knowledge, he did not.

Mr. Birk, mentioned above, testified that Cook
had the authority to make these arrangements. His
evidence is as follows:

Q. Who would he have to go to to make the
arrangement?

A. Cook was a senior clerk, and I believe he was in a
position he could make the arrangements and we
would accept them.

Q. In other words, he had the authority to make the
arrangements, and having made the arrangements
your department would accept them?

A. Yes. That wasn't unusual. There are many sup-
pliers that operate on a net cash basis.

Q. I suppose everybody would like to if you are a
shipper of goods. From your point of view, you
would rather have it on a 30 day basis?

A. That is true, but if you need the product you have
to pay it on that basis.

Q. You think Mr. Cook was able to make those
arrangements to have these cheques or the bills
paid on a net cash basis and didn't have to go to
you or go to Mr. Ferguson or Mr. Fabian or
anybody?

A. I think that is true.

Thus, as a result of McCullough's call to Snook,
and McCullough's consequential call to Cook,
which was in turn followed by a letter written by
McCullough on the direction of Cook to Ferguson
and Birk of the Canlab staff, the complaint by
Engelhard of late payment by Canlab was
answered by the immediate payment by Canlab to
Engelhard for platinum picked up by Cook. The

Qu'entendez-vous par Kvoies normalesp?
S'il donnait suite A des n6gociations normales avec
Engelhard, il s'agissait d'une correspondance nor-
male et il 6tait donc normal qu'il s'adresse A M.
Ferguson ou A M. Fabian.

Q. Savez-vous si M. Cook a communiqu6 avec l'un de
ces messieurs, Fabian ou Ferguson, et leur a remis
la correspondance 6chang6e?

R. Autant que je sache, non.

Pour sa part M. Birk a d6clar6 que Cook avait le
pouvoir de prendre ces arrangements. Voici un
extrait de son t6moignage:

[TRADUCTION] Q. A qui devait-il s'adresser pour
faire cet arrangement?

R. Cook 6tait commis principal et je pense qu'il avait
le pouvoir de faire les arrangements et nous les
approuvions.

Q. Autrement dit, il avait le pouvoir de faire les
arrangements et, cela 6tant fait, vous les
approuviez?

R. Oui, ce n'6tait pas exceptionnel. Plusieurs fournis-
seurs fonctionnent sur la base comptant net.

Q. Je pr6sume que tous les fournisseurs pr6f6reraient
fonctionner de la sorte. De votre point de vue,
n'6tait-il pas pr6f6rable de fonctionner sur la base
payable dans les 30 jours?

R. Oui, mais lorsque vous avez besoin de la marchan-
dise, vous devez vous plier A cette exigence.

Q. A votre avis, M. Cook 6tait autoris6 a faire des
arrangements en vue d'obtenir les cheques ou de
payer les factures sur une base comptant net sans
passer par vous ni M. Ferguson ni M. Fabian ni
qui que ce soit?

R. Je crois que c'est vrai.

Donc, le r6sultat de l'appel de McCullough A
Snook et de son appel A Cook en consequence suivi
de la lettre de McCullough adress6e, suivant les
conseils de Cook, A Ferguson et Birk de Canlab, a
6t6 qu'en r6ponse aux r6criminations d'Engelhard
au sujet des paiements diff6rbs de Canlab, Canlab
a adopte la pratique de payer imm6diatement
Engelhard pour le platine requ par Cook. Du point
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situation whereby Engelhard was financing Canlab
on the purchase of the platinum for a thirty- to
sixty-day period was, from Engelhard's point of
view, corrected.

It therefore comes down to this. Did Snook
occupy such a position in the organization of
Canlab so that notice by Engelhard through
McCullough was notice to Canlab through Snook
as to the fact of the Giles transaction and so as to
effectively hold out Cook as having the authority
to deal with Engelhard in the matter of expediting
payment to Engelhard for the platinum purchases
so as to relieve Engelhard of the burden of financ-
ing Canlab's customer, Giles, as well as Canlab
itself in the Engelhard to Canlab to Giles to
Engelhard platinum circuit. As was said by Pear-
son L.J. in Freeman and Lockyer (a firm) v.
Buckhurst Park Properties (Mangal), Ltd. and
Another', at p. 641:
The identification of the persons whose knowledge and
acquiescence constitute knowledge and acquiescence by
the company depends on the facts of the particular case.

Here we have a supplier of raw material, Engel-
hard, seeking to rectify a lag in payment by its
customer Canlab. The supplier sought out the
purchasing agent of its customer. The purchasing
agent, on hearing the situation described, heard at
least enough to know that purchases by Canlab
were being made by Cook, a Canlab employee in
the internal sales department. The purchasing
agent told its supplier, Engelhard, to discuss the
payment problem with Cook. Engelhard did so.
The situation about which Engelhard had com-
plained was rectified immediately. This is in 1966,
three years before Canlab detected the fraud of
Cook.

The manner in which a company can extend
actual and apparent authority to an employee so as
to be bound by the representations and actions of
that employee is discussed by Diplock L.J. in the
Freeman case, supra, at pp. 644-6:
The representation which creates "apparent" authority
may take a variety of forms of which the commonest is
representation by conduct, i.e., by permitting the agent
to act in some way in the conduct of the principal's

8 [1964] 1 All E.R. 630.

de vue d'Engelhard, la situation 6tait corrig6e
c.-A-d. qu'elle ne pouvait plus se plaindre de finan-
cer Canlab pour l'achat de platine pendant une
pbriode de trente A soixante jours.

La question A trancher est donc la suivante.
Snook occupait-il dans l'entreprise de Canlab un
poste tel qu'un avis donn6 par Engelhard, par
l'entremise de McCullough, 6tait vraiment un avis
requ par Canlab, par l'entremise de Snook, au
sujet de l'op6ration Giles de fagon A donner lieu de
croire que Cook 6tait autoris6 A traiter avec Engel-
hard pour le paiement des achats de platine, afin
qu'Engelhard n'ait plus A financer Giles, le client
de Canlab, et Canlab elle-meme pour l'opbration
par laquelle le platine allait d'Engelhard A Canlab
et A Giles pour revenir A Engelhard. Dans l'arrdt
Freeman and Lockyer (a firm) v. Buckhurst Park
Properties (Mangal), Ltd. and Another8 , le lord
juge Pearson a dit, A la p. 641:
[TRADUCTION] L'identification des personnes dont la
connaissance d'un fait et le consentement 6quivalent A la
connaissance et au consentement de la compagnie
d6pend des faits de chaque cas particulier.

En l'esp~ce, un fournisseur de mat6riaux bruts,
Engelhard, tente de faire corriger le retard de sa
cliente, Canlab, A effectuer ses paiements. Le four-
nisseur veut atteindre l'acheteur de sa cliente.
Inform6 de cette situation, I'acheteur en apprend
assez pour savoir que les achats de Canlab sont
effectu6s par Cook, un employ6 de Canlab dans la
division des ventes intbrieures. L'acheteur suggbre
donc au fournisseur, Engelhard, de s'adresser A
Cook, ce qui est fait. Et la situation qu'Engelhard
d6plore est imm6diatement corrig6e. Cela remonte
A 1966, trois ans avant que Canlab d-couvre la
fraude commise par Cook.

Dans l'arrat Freeman, pr6cit6, le lord juge
Diplock expose comment une compagnie peut
donner un pouvoir expris ou apparent A un
employ6 de manibre A 8tre li6e par ses d6marches
et ses actes (aux pp. 644 A 646):
[TRADUCTION] L'origine d'un pouvoir eapparent) peut
prendre diverses formes dont la plus courante est le
comportement, c.-a-d. lorsque le commettant permet au
mandataire d'agir d'une certaine fagon dans la conduite

8 [1964] 1 All E.R. 630.
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business with other persons. By so doing the principal
represents to anyone who becomes aware that the agent
is so acting that the agent has authority to enter on
behalf of the principal into contracts with other persons
of the kind which an agent so acting in the conduct of
his principal's business has normally "actual" authority
to enter into.

The second characteristic of a corporation, viz., that
unlike a natural person it can only make a representa-
tion through an agent, has the consequence that, in
order to create an estoppel between the corporation and
the contractor, the representation as to the authority of
the agent which creates his "apparent" authority must
be made by some person or persons who have "actual"
authority from the corporation to make the representa-
tion. Such "actual" authority may be conferred by the
constitution of the corporation itself, as, for example, in
the case of a company, on the board of directors, or it
may be conferred by those who under its constitution
have the powers of management on some other person to
whom the constitution permits them to delegate author-
ity to make representations of this kind. It follows that,
where the agent on whose "apparent" authority the
contractor relies has no "actual" authority from the
corporation to enter into a particular kind of contract
with the contractor on behalf of the corporation, the
contractor cannot rely on the agent's own representation
as to his actual authority. He can rely only on a
representation by a person or persons who have actual
authority to manage or conduct that part of the business
of the corporation to which the contract relates. The
commonest form of representation by a principal creat-
ing an "apparent" authority of an agent is by conduct,
viz., by permitting the agent to act in the management
or conduct of the principal's business.

If the foregoing analysis of the relevant law is correct, it
can be summarised by stating four conditions which
must be fulfilled to entitle a contractor to enforce
against a company a contract entered into on behalf of
the company by an agent who had no actual authority to
do so. It must be shown: (a) that a representation that
the agent had authority to enter on behalf of the com-
pany into a contract of the kind sought to be enforced
was made to the contractor, (b) that such representation
was made by a person or persons who had "actual"
authority to manage the business of the company either
generally or in respect of those matters to which the
contract relates; (c) that he (the contractor) was
induced by such representation to enter into the con-

de ses affaires vis-A-vis d'autres personnes. Ce faisant, le
commettant donne A entendre A celui qui constate cette
fagon d'agir du mandataire que ce dernier a le pouvoir
de passer avec d'autres personnes, au nom du commet-
tant, des contrats qui, normalement, sont pass6s en
conformit6 d'un pouvoir aexprbs>.

La seconde caractbristique d'une compagnie, c.-A-d. que
contrairement A une personne physique, elle ne peut agir
que par l'interm6diaire d'un mandataire, a comme con-
sequence que pour creer une fin de non-recevoir entre la
compagnie et le cocontractant, le pouvoir capparents
doit provenir d'une ou de plusieurs personnes qui poss6-
dent un pouvoir aexprise de la compagnie. Ce pouvoir
eexpr6s> peut 8tre conf6r6 au conseil d'administration
par I'acte constitutif lui-m8me, ou conf6r6 par ceux qui,
en vertu de cet acte constitutif, ont des pouvoirs de
gestion qu'ils peuvent d6l6guer A certaines personnes. Il
s'ensuit donc que lorsque le mandataire auquel se fie le
cocontractant n'a qu'un pouvoir uapparentv et n'a pas
regu de la compagnie le pouvoir vexprbsv de conclure au
nom de la compagnie un contrat avec le cocontractant,
ce dernier ne peut se fier aux d6clarations du manda-
taire sur le caractbre explicite de son pouvoir. Il ne peut
se fier qu'a celles de personnes qui poss6dent le pouvoir
exprbs de gbrer ou d'administrer le secteur des affaires
de la compagnie auquel a trait le contrat. L'origine la
plus courante du pouvoir <apparent) d'un mandataire
r6sulte du comportement, c.-A-d. lorsque le commettant
permet au mandataire de s'occuper de la gestion ou de la
conduite de ses affaires.

Si l'analyse pr6c6dente des r~gles de droit pertinentes est
exacte, on peut dire que quatre conditions doivent 8tre
remplies pour qu'un cocontractant puisse obliger une
compagnie A ex6cuter le contrat conclu en son nom par
un mandataire qui ne poss6dait pas de pouvoir expris A
cette fin. On doit prouver a) qu'on a donn6 A entendre
au cocontractant que le mandataire avait le pouvoir de
conclure, au nom de la compagnie, le type de contrat
dont il demande l'ex6cution; b) que cela vient d'une ou
de personnes poss&dant le pouvoir <<expr~so de girer les
affaires de la compagnie, soit de faqon gndrale, soit de
fagon se rapportant sp&ifiquement aux questions dont
relive le contrat; c) qu'il (le cocontractant) a 6t6 amen6,
par cela, A conclure le contrat, c.-A-d. qu'il s'y est fi6; et

816 [1979] 2 S.C.R.



[1979] 2 R.C.S. CAN. LAB. SUPPLIES C. ENGELHARD INDUSTRIES Le Juge Estey 817

tract, i.e., that he in fact relied on it; and (d) ... (not
relevant in these proceedings) (emphasis added)

Modern commerce at practically all levels and
sectors operates through the corporate vehicle.
That vehicle itself, by conglomerate grouping and
divisionalization, has become increasingly com-
plex. Persons, including corporate persons, dealing
with a corporation must for practical reasons be
able to deal in the ordinary course of trade with
the personnel of that corporation secure in the
knowledge that the law will match these practicali-
ties with binding consequences. The law has long
so provided. Both corporate sides to a contractual
transaction must be able to make secure arrange-
ments at the lowest level at which adequate busi-
ness controls can operate. It is in the interest of
both corporate and natural persons engaged in
business that this be so. One alternative would be
to retain corporate trading authority in the inner
core of management; another would be to conduct
the daily business of the undertaking on a commit-
tee basis. Neither law nor commerce has apparent-
ly found a practical alternative to the delegation of
the corporate authority to agents, its employees. In
undertakings of all but the smallest proportions,
division of authority according to function is as
necessary as it is commonplace. The day of the
proprietor and the one man operation has, for
better or for worse, long departed from the main
stage of business, and the corporate vehicle with
attendant business structures has taken over much
of the commerce of the country. The law has
altered old rules and developed new ones to facili-
tate the conduct of trade on this larger scale.
Obviously some employee must be placed in
charge of buying, another of selling, another of
financing, and another in charge of accounting,
and so on, and each must have the authority
necessary to deal responsibly with his counterpart
in other trading and governmental organizations.

In this transaction, a senior employee in the
sales sector of Engelhard seeks out the purchasing
agent of his customer Canlab. The purchasing
agent says he is not familiar with the particular

d) ... (non pertinent en l'esp6ce). (C'est moi qui
souligne)

De nos jours, l'activit6 commerciale s'exerce
pratiquement A tous les niveaux et dans tous les
secteurs par l'interm6diaire d'une compagnie. Cet
outil, A la suite de maints regroupements et classi-
fications, est devenu de plus en plus complexe.
Quiconque, y compris les personnes morales, traite
avec une compagnie-c.-A-d., en pratique, avec ses
employ6s--doit etre capable d'agir en toute con-
fiance en sachant que le droit assortit ces contin-
gences pratiques de cons6quences obligatoires. Et
c'est le cas depuis longtemps. Les deux compagnies
contractantes doivent tre en mesure de faire des
arrangements valables au plus bas niveau auquel
les contr6les de gestion s'exercent. Il en est ainsi
dans l'int6ret des personnes morales et physiques
engag6es dans l'exploitation d'une entreprise com-
merciale. Une des possibilit6s serait d'autoriser
uniquement les personnes intimement li6es A la
gestion mime de l'entreprise A passer des contrats
en son nom; on pourrait 6galement administrer les
affaires courantes de l'entreprise en fonctionnant
sur la base de comit6s. En r6alit6, ni le droit ni le
milieu des affaires ne semblent avoir trouv6 un
autre moyen pratique que la d6l6gation des pou-
voirs de la compagnie A ses mandataires, ses
employ6s. Dans toutes les entreprises A l'exception
peut-8tre des plus petites, la r6partition des pou-
voirs en fonction des postes est A la fois n6cessaire
et courante. L'6poque du propri6taire unique est,
pour le meilleur ou pour le pire, r6volue et c'est la
compagnie, avec ses structures commerciales, qui
occupe le terrain de l'activit6 commerciale au pays.
Le droit a remplac6 ses anciennes r6gles par de
nouvelles afin de faciliter les op6rations A cette
6chelle beaucoup plus vaste. Il est manifeste qu'un
employ6 doit se charger des achats, un autre des
ventes, un autre du financement et un autre de la
comptabilit6, et ainsi de suite, et que chacun doit
poss6der le pouvoir n6cessaire pour traiter de fagon
responsable avec son homologue et les organismes
gouvernementaux.

En l'espece, un cadre superieur dans la division
des ventes d'Engelhard veut s'adresser A l'acheteur
de son client, Canlab. L'acheteur lui indique qu'il
n'est pas au courant des achats en question et le
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purchases made by Canlab from Engelhard and so
he refers him to an employee who is dealing with
these matters, namely Cook. The President of
Cook's employer, Canlab, is not sure of Cook's
actual and real authority to revise the timetable
for payment for these purchases but another
employee in the accounting division of Canlab
testified that Cook had such authority. So far as
Engelhard, the customer, is concerned Cook was in
the position or had the authority necessary to bring
about the desired results by apparently making the
necessary arrangements through appropriate
Canlab officials, and then reporting his success by
letter to Engelhard. Thereafter, as I have said,
payments were on the expedited basis as requested.
In these intercorporate dealings in 1966 Engelhard
apprised the purchasing agent of at least part of
the Giles affair. Engelhard responded to the
request of Cook, the employee to whom Canlab's
purchasing agent referred Engelhard, by setting
out the entire story in a letter to the comptroller of
Canlab. That this letter was somehow intercepted
and stolen by Cook cannot be held against the
position of Engelhard. The law does not put such a
high standard of duty on a customer dealing with a
corporation and the practices of modern commerce
make it most unwise to do so now. It is convenient
to note the summary of this principle in Palmer's
Company Law, 22nd ed., 1976, vol. I, at p.-291:

According to this rule, while persons dealing with a
company are assumed to have read the public docu-
ments of the company and to have ascertained that the
proposed transaction is not inconsistent therewith, they
are not required to do more; they need not inquire into
the regularity of the internal proceedings-what Lord
Hatherley called "the indoor management"-and may
assume that all is being done regularly (omnia pra-
esumuntur rite ac solemniter esse acta).

This rule, which is based on a general presumption of
law, is eminently practical, for business could not be
carried on if a person dealing with the apparent agents
of a company was compelled to call for evidence that all
internal regulations had been duly observed.

Thus, despite the fact that Cook, in the course
of dealing with McCullough following Snook's

rbf~re A un employ6 directement concern6, en l'oc-
currence Cook. Le pr6sident de Canlab, I'em-
ployeur de Cook, ne connaft pas au juste la port6e
rbelle et v6ritable du pouvoir de Cook de r6viser
l'6ch6ancier des paiements relatifs A ces achats,
mais un autre employ6 de la division de la compta-
bilit6 de Canlab maintient, dans son t6moignage,
que Cook poss6dait ce pouvoir. Pour ce qui est
d'Engelhard, la cliente, Cook 6tait en mesure ou
avait le pouvoir d'obtenir les r6sultats voulus en
prenant, en apparence, les arrangements n6cessai-
res avec les dirigeants responsables de Canlab pour
lui en faire part dans une lettre. Ds lors, comme
je l'ai indiqu6, les paiements ont 6t6 acc6l6rbs
comme on l'avait demand6. A l'occasion de ces
6changes survenus en 1966 entre les deux compa-
gnies, Engelhard a mis l'acheteur au courant d'au
moins une partie de l'affaire Giles. Engelhard A
r6pondu A la demande de Cook, I'employ6 d6sign6
par l'acheteur de Canlab, en exposant tous les faits
dans une lettre adress6e au contr6leur de Canlab.
Le fait que cette lettre ait 6t6 intercept6e ou vol6e
par Cook ne peut jouer contre Engelhard. Le droit
n'impose pas un tel devoir au client d'une compa-
gnie et, 6tant donn6 les pratiques commerciales
actuelles, il serait malavis6 de l'imposer mainte-
nant. Il convient de citer le r6sum6 de ce principe
contenu dans l'ouvrage Palmer's Company Law,
22e 6d., 1976, vol. I., A la p. 291:

[TRADUCTION] En vertu de cette r~gle, m6me si on
pr6sume que les personnes faisant affaire avec une com-
pagnie ont lu les documents publics la concernant et ont
v6rifi6 si l'op6ration projet6e n'6tait pas incompatible
avec ces documents, elles ne sont pas oblig6es de faire
plus; elles ne sont pas tenues de v6rifier la r6gularit6 des
proc6dures internes-ce que lord Hatherley a appel6 1a
gestion interne*-et elles peuvent pr6sumer que tout se
passe de fagon r6gulibre (omnia praesumuntur rite ac
solemniter esse acta).

Cette r6gle, fond6e sur une pr6somption juridique
g6n~rale, est trbs pratique car les affaires ne seraient
plus possibles si celui qui traite avec les mandataires
apparents d'une compagnie 6tait tenu d'exiger la preuve
de l'observation de tous les r~glements internes.

En cons6quence, meme si Cook a r6pondu A
McCullough (qui l'appelait conform6ment A la
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suggestion, disavowed personal authority to actual-
ly revise the payment timetable, but rather gave
directions to McCullough as to how to present
their request for such revision, nothing in the
ensuing evidence, including Cook's written report
to Engelhard which completed the negotiations
commenced with Snook, can be interpreted as
undoing any representation as to Cook's status in
these matters resulting from the conversation be-
tween McCullough and Snook. Cook was said to
be the person to see regarding the Engelhard
complaint, Cook was approached, and by McCul-
lough's doing as directed by Cook, the complaint
was remedied. How Cook actually brought about
the desired result was not to be investigated by
Engelhard. This, in my view, operates as an affir-
mative holding out by Canlab through a respon-
sible and appropriate representative, of Cook's
status in connection with the platinum dealings,
both the direct purchase by Canlab from Engel-
hard as well as the system for repurchase by
Engelhard from Giles; and this holding out took
effect in law from the aforementioned conversation
which occurred on the 11th of October 1966.

As I stated at the outset, I only diverge in my
disposition of this appeal from that proposed by
the Chief Justice with respect to the period during
which the responsibility for Engelhard sounds in
damages. I therefore would limit the recovery of
Canlab up to the time of the conversation with
Snook in October 1966 so that the plaintiff-appel-
lant shall recover damages in respect of the years
1964 and 1965 and until the 11th of October 1966,
with a reference to the Master, Supreme Court of
Ontario, should the parties be unable to agree
upon the amount of such damages. I would award
interest in the circumstances of this case, only
from the date of judgment at trial, in the amount
calculated in the above manner.

In the result, judgment at trial and in the Court
of Appeal should be set aside and judgment
entered in lieu thereof on the above terms with
costs to the appellant in this Court and in the
Courts below.

suggestion de Snook), qu'il n'avait pas le pouvoir
de riviser 1'6ch6ancier des paiements mais lui a
indiqu6 comment proc6der, rien dans la preuve, y
compris la lettre de Cook A Engelhard, suite aux
n6gociations entam6es avec Snook, ne peut 8tre
interpr6t6 comme 6cartant ce qui d6coulait au
sujet du statut de Cook de la conversation entre
McCullough et Snook. On a sugg6r6 A Engelhard
d'adresser sa plainte A Cook, ce qu'elle fit; McCul-
lough a suivi les conseils de Cook et la situation a
6t6 corrig6e. Engelhard n'avait pas A se demander
comment Cook s'y 6tait pris. A mon avis, cela
correspond A une affirmation de la part de Canlab,
par l'entremise d'un repr6sentant responsable et
qualifi6, du statut de Cook relativement aux op6ra-
tions concernant le platine, cela s'entendant A la
fois de l'achat direct par Canlab A Engelhard et du
syst6me de rachat par Engelhard A Giles; cette
approbation a pris juridiquement effet lors de la
conversation t6l6phonique susmentionn6e du 11
octobre 1966.

Comme je l'ai dit au d6but, je suis d'accord avec
la conclusion du Juge en chef sauf en ce qui
concerne la pbriode pour laquelle Engelhard est
responsable de dommages-int6r~ts. Je suis donc
d'avis d'accorder A Canlab les dommages-int6r8ts
subis avant la date de la conversation avec Snook
en octobre 1966 et, en cons6quence, de ne lui
permettre de recouvrer que les dommages-intrets
pour les annbes 1964 et 1965 jusqu'au 11 octobre
1966, dont le montant sera fix6 par le master de la
Cour supr6me de l'Ontario si les parties ne peuvent
arriver A une entente. Etant donn6 les circons-
tances de cette affaire, je suis d'avis de n'accorder
des int6rets que depuis la date du jugement de
premiere instance, pour le montant r6sultant du
calcul indiqu6 ci-dessus.

En consequence, je suis d'avis d'infirmer le juge-
ment rendu en premiere instance et l'arret de la
Cour d'appel et de les remplacer par un jugement
dans les termes ci-dessus 6nonc6s, avec d6pens en
faveur de l'appelante en cette Cour et dans les
tribunaux d'instance inf6rieure.

CAN. LAB. SUPPLIES C. ENGELHARD INDUSTRIES Le Juge Estey 819[19791 2 R.C.S.



CAN. LAB. SUPPLIES V. ENGELHARD INDUSTRIES [1979] 2 S.C.R.

Appeal allowed with costs, LASKIN C.J. and
SPENCE and DICKSON J.J. dissenting.

Solicitors for the appellant: Fitzpatrick,
O'Donnell & Poss, Toronto.

Solicitors for the respondent: Fraser & Beatty,
Toronto.

Pourvoi accueilli avec dipens, le juge en chef
LASKIN et les juges SPENCE et DICKSON tant
dissidents.

Procureurs de l'appelante: Fitzpatrick, O'Don-
nell & Poss, Toronto.

Procureurs de l'intimbe: Fraser & Beatty,
Toronto.
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James Wilbrod Lewis Appellant;

and

Her Majesty The Queen Respondent.

1978: November 21; 1979: June 14.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law - Murder - Motive not proven as
part of Crown's case nor absence of motive proven by
defence - Whether trial judge erred in failing to define
"motive" and in failing to direct jury as to that concept
- No error on part of trial judge in circumstances of
case.

The appellant Lewis and one Santa Singh Tatlay were
jointly charged with the murder of Parmjeet K. Sidhu,
Tatlay's daughter, and, under a separate count, with the
murder of Gurmail Singh Sidhu, her husband. The
instrument which caused the deaths was an electric
kettle rigged with dynamite in such a manner as to
explode when plugged into an electric outlet. The kettle
was sent to the couple by mail. It exploded with tragic
results.

After a two-week trial before judge and jury, the two
accused were found guilty. The present appeal was
brought from a judgment of the Court of Appeal for
British Columbia, dismissing an appeal by Lewis against
conviction. The sole question upon which leave to appeal
was granted by this Court, was whether the trial judge
erred in failing to define "motive", and in failing to
direct the jury as to that concept having regard to the
fact that, relative to the appellant, the case for the
Crown was totally devoid of such evidence.

The relevant facts of the case are summarized in the
reasons for judgment at pp. 824-828.

Held: The appeal should be dismissed.

Accepting the term "motive" in a criminal law sense
as meaning "ulterior intention", it is possible, upon the
authorities, to formulate the following propositions: (1)
As evidence, motive is always relevant and hence evi-
dence of motive is admissible. (2) Motive is no part of
the crime and is legally irrelevant to criminal responsi-
bility. It is not an essential element of the prosecution's
case as a matter of law. (3) Proved absence of motive is
always an important fact in favour of the accused and

James Wilbrod Lewis Appelant;

et

Sa Majesti La Reine Intimbe.

1978: 21 novembre; 1979: 14 juin.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit criminel - Meurtre - Le minist~re public n'a
pas 9tabli de mobile comme 6liment de preuve de la
culpabilitg et la difense n'a pas prouv9 I'absence de
mobile - Le juge de premibre instance a-t-il errg en ne
ddfinissant pas le amobiles et en ne donnant pas au jury
des directives portant sur cette notion - Le juge de
premikre instance n'a commis aucune erreur en l'espice.

L'appelant Lewis ainsi qu'un nomm6 Santa Singh
Tatlay ont 6t6 conjointement accus6s du meurtre de
Parmjeet K. Sidhu, la fille de Tatlay et, en vertu d'un
chef distinct, de celui de Gurmail Singh Sidhu, son
mari. L'instrument qui a entrain6 les morts 6tait une
bouilloire 6lectrique contenant de la dynamite pr8te A
exploser en branchant l'appareil. Le couple a requ la
bouilloire par la poste. Elle a explos6, entrainant des
r6sultats tragiques.

Aprbs un procks devant juge et jury qui a dur6 deux
semaines, les deux accus6s ont 6t6 trouv6s coupables. Le
pourvoi est interjet6 A l'encontre d'un arrt de la Cour
d'appel de la Colombie-Britannique qui rejette I'appel de
Lewis contre sa d6claration de culpabilit6. La seule
question au sujet de laquelle cette Cour a permis d'en
appeler est celle de savoir si le juge de premiere instance
a err6 en ne d6finissant pas le amobiles et en ne donnant
pas au jury des directives portant sur cette notion
compte tenu du fait que la preuve du ministbre public
relative i l'appelant est compl6tement silencieuse
Id-dessus.

Les faits pertinents de l'affaire sont r6sumbs dans les
motifs de jugement aux pp. 824-828.

Arrit: Le pourvoi doit etre rejet6.

Prenant le mot <mobiles en droit criminel au sens de
ifintention ultbrieure*, on peut, en se fondant sur la
doctrine, formuler les propositions suivantes: (1) La
preuve du mobile est toujours pertinente: il s'ensuit
qu'elle est recevable. (2) Le mobile ne fait aucunement
partie du crime et n'est pas juridiquement pertinent A la
responsabilit6 criminelle. 11 ne constitue pas un 616ment
juridiquement essentiel de l'accusation port6e par le
ministbre public. (3) La preuve de l'absence de mobile
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ordinarily worthy of note in a charge to the jury. (4)
Conversely, proved presence of motive may be an impor-
tant factual ingredient in the Crown's case, notably on
the issues of identity and intention, when the evidence is
purely circumstantial. (5) Motive is therefore always a
question of fact and evidence and the necessity of refer-
ring to motive in the charge to the jury falls within the
general duty of the trial judge "to not only outline the
theories of the prosecution and defence but to give the
jury matters of evidence essential in arriving at a just
conclusion." (6) Each case will turn on its own unique
set of circumstances. The issue of motive is always a
matter of degree.

Applying the foregoing propositions to the present
case, motive was not proven as part of the Crown's case,
nor was absence of motive proven by the defence. There
was, therefore, no clear obligation in law to charge on
motive. Whether or not to charge became, therefore, a
matter of judgment for the trial judge and his judgment
should not be lightly reversed.

Every summing-up must be regarded in the light of
the conduct of the trial and the questions which have
been raised by the counsel for the prosecution and for
the defence respectively: per Alverstone L.C.J. in R. v.
Stoddart (1909), 2 Cr. App. R. 217 at p. 246. Counsel
at trial did not ask the judge to instruct on motive, and
the judge obviously felt that such instruction was not
called for, in the light of the entire trial.

The necessity of charging a jury on motive may be
looked upon as a continuum, at one end of which are
cases where the evidence as to identity of the murderer
is purely circumstantial and proof of motive on the part
of the Crown so essential that reference must be made to
motive in charging the jury. At the other end of the
continuum, and requiring a charge on motive, is the case
where there is proved absence of motive and this may
become of great significance as a matter in favour of the
accused. Between these two end points in the continuum
there are cases where the necessity to charge on motive
depends upon the course of the trial and the nature and
probative value of the evidence adduced. In these cases,
a substantial discretion must be left to the trial judge.

In the present case any instruction on motive would
have had to make clear that there was no obligation on
the Crown to prove motive. Reference would have to be

est toujours un fait important en faveur de l'accus6 et
devrait ordinairement faire l'objet de commentaires dans
une adresse du juge au jury. (4) A l'inverse, la pr6sence
d'un mobile peut 8tre un 616ment important dans la
preuve du ministbre public, notamment en ce qui
regarde l'identit6 et l'intention lorsque la preuve est
entibrement indirecte. (5) Le mobile est donc toujours
une question de fait et de preuve et ia n6cessit6 de s'y
r6f6rer dans son adresse au jury est r6gie par le devoir
g6n6ral du juge de premiere instance de cne pas seule-
ment r6capituler les th6ses de la poursuite et de la
d6fense mais de pr6senter au jury les 616ments de preuve
indispensables pour parvenir A une juste conclusions. (6)
Chaque affaire d6pend des circonstances uniques qui
l'entourent. La question du mobile est toujours une
question de mesure.

Si l'on applique les propositions pr6c6dentes A l'affaire
pr6sente, le ministbre public n'a pas 6tabli de mobile
comme 616ment de preuve de la culpabilit6 et la d6fense
de son c6t6 n'a pas prouv6 l'absence du mobile. Il n'y
avait donc aucun devoir impbratif en droit de donner
une directive quant au mobile. La d6cision de donner
cette directive relevait donc du pouvoir discr6tionnaire
du juge de premidre instance et on ne devrait pas
infirmer son jugement A la 16g6re.

Toute adresse doit 8tre examin6e A la lumibre du
procks et des questions qui ont t6 soulev6es par l'avocat
de la poursuite et de la d6fense respectivement: le juge
en chef Alverstone dans l'arrat R. v. Stoddart (1909), 2
Cr. App. R. 217, A la p. 246. Au procks, l'avocat n'a pas
demand6 au juge de donner une directive quant au
mobile et le juge n'a 6videmment pas estim6 qu'il 6tait
n6cessaire d'en donner une, A la lumibre de tout le
proces.

La n6cessit6 de donner des directives au jury sur la
question du mobile peut se situer entre deux pbles. A
l'un d'entre eux l'on trouve les affaires oa la preuve de
l'identit6 du meurtrier est entibrement indirecte et la
preuve du mobile par le ministire public tellement
essentielle qu'on doit parler du mobile dans l'adresse au
jury. A l'autre p6le oa la directive concernant le mobile
est 6galement n6cessaire, on retrouve l'affaire oii il y a
preuve d'une absence de mobile-un 616ment qui peut
Etre tris important en faveur de l'accus6. Entre ces deux
p6les tombent les affaires oi la n6cessit6 de donner une
directive sur la question du mobile d6pend du cours du
procks et de la nature et la valeur probante de la preuve.
Dans ces derniers cas, le juge de premiere instance doit
pouvoir exercer une large discr6tion.

Dans le cas pr6sent, toute directive sur la question du
mobile devait clairement expliquer que le ministbre
public n'avait aucune obligation de prouver un mobile. II
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made to the unsatisfactory state of the record as to
motive and the inconclusive cross-examination. The case
fell squarely in the middle of the continuum. As such,
there was no duty in law on the trial judge, in the
circumstances of the case, to instruct the jury on motive
as a matter of evidence essential in arriving at a just
conclusion in reference to Lewis' defence. It was open to
the judge to have charged on lack of motive but he could
not be faulted for having failed to do so. It was a matter
within his discretion.

Overriding all of this, a trial judge has a difficult task
to perform in charging a jury at the end of a lengthy
trial, and he must be given reasonable latitude in the
discharge of that responsibility. It is the charge as a
whole that must be considered in determining whether
justice has been done. The fundamental point in the
instant case was that motive is always a matter of fact
and evidence and, therefore, primarily for the judge and
jury rather than the appellate tribunal. Views will in all
likelihood differ in any case as to the evidence which
should be alluded to, and the evidence which may be
disregarded, by the trial judge in the preparation of his
charge, but unless the result is such as to give rise to a
substantial wrong or miscarriage of justice, then the
failure to refer to any particular evidence should not be
regarded as reversible error entitling the accused to a
new trial.

Hyam v. D.P.P., [1975] A.C. 55; R. v. Barbour,
[1938] S.C.R. 465; R. v. Imrich (1974), 6 O.R. (2d)
496, affd [1978] 1 S.C.R. 622; Pointer v. U.S., 151
U.S. 396, (1894); Markadonis v. R., [1935] S.C.R. 657;
R. v. Ellwood (1908), 1 Cr. App. R. 181; Colpitts v.
The Queen, [1965] S.C.R. 739; R. v. Malanik (No. 2)
(1951), 13 C.R. 160; R. v. Stoddart, supra, referred to.

APPEAL from a judgment of the Court of
Appeal for British Columbia dismissing the appel-
lant's appeal against his conviction for murder.
Appeal dismissed.

Kenneth G. Young, for the appellant.

Douglas A. Hogarth, Q.C., for the respondent.

The judgment of the Court was delivered by

DICKSON J.-The appellant Lewis and one
Santa Singh Tatlay were jointly charged with the
murder of Parmjeet K. Sidhu, Tatlay's daughter,
and, under a separate count, with the murder of

aurait fallu mentionner le dossier incomplet quand au
mobile et le contre-interrogatoire non concluant. L'af-
faire tombe carr6ment au milieu des deux piles. Il en
r6sulte que le droit n'imposait pas le devoir au juge de
premiere instance, dans les circonstances de l'affaire, de
donner une directive au jury sur la question du mobile
comme question de preuve essentielle A la juste appr6-
ciation de la d6fense de Lewis. II 6tait loisible au juge de
donner une directive sur I'absence de mobile mais, on ne
peut lui faire grief de ne pas l'avoir fait. La question
relevait de sa discr6tion.

Dominant toute cette question, la tache du juge de
premiere instance qui donne des directives au jury A la
fin d'un long procks est tris difficile et on doit lui donner
une latitude raisonnable pour s'acquitter de cette res-
ponsabilit6. On doit tenir compte de l'adresse dans son
ensemble pour d6cider si justice a 6t6 faite. Le point
fondamental de la pr6sente affaire est que le mobile est
toujours une question de fait et de preuve et, par cons6-
quent, il relkve plut6t du juge et du jury que du tribunal
d'appel. Dans toutes les affaires, les opinions diff6reront
probablement quant aux 616ments de preuve que devrait
mentionner le juge de premiere instance dans son
adresse et quant A ceux qu'il peut ignorer; cependant, A
moins que le r6sultat soit tel qu'il se produise un tort
important ou un d6ni de justice, l'omission de mention-
ner un 616ment de preuve en particulier ne devrait pas
constituer une erreur de droit permettant A l'accus6 de
subir un procks.

Jurisprudence: Hyam v. D.P.P., [1975] A.C. 55; R. c.
Barbour, [1938] R.C.S. 465; R. v. Imrich (1974), 6
O.R. (2d) 496, confirm6 par [1978] 1 R.C.S. 622;
Pointer v. U.S., 151 U.S. 396, (1894); Markadonis c.
R., [1935] R.C.S. 657; R. v. Ellwood (1908), 1 Cr. App.
R. 181; Colpitts c. La Reine, [1965] R.C.S. 739; R. v.
Malanik (No. 2) (1951), 13 C.R. 160; R. v. Stoddart,
pr6cit.

POURVOI A l'encontre d'un arret de la Cour
d'appel de la Colombie-Britannique qui a rejet6
l'appel interjet6 par l'appelant de sa d6claration de
culpabilit6 pour meurtre. Pourvoi rejet6.

Kenneth G. Young, pour I'appelant.

Douglas A. Hogarth, c.r., pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE DICKSON-L'appelant Lewis ainsi
qu'un nomm6 Santa Singh Tatlay ont 6t6 conjoin-
tement accus6s du meurtre de Parmjeet K. Sidhu,
la fille de Tatlay et, en vertu d'un chef distinct, de
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Gurmail Singh Sidhu, her husband. The plot
alleged by the Crown was both novel and satanic.
The instrument which caused the deaths was an
electric kettle rigged with dynamite in such a
manner as to explode when plugged into an elec-
tric outlet. The kettle was sent to the couple by
mail. It exploded with tragic results.

After a two-week trial before judge and jury,
the two accused were found guilty. The present
appeal is brought from a judgment of the Court of
Appeal for British Columbia, dismissing an appeal
by Lewis against conviction. The sole question
upon which leave to appeal was granted by this
Court, is whether the trial judge erred in failing to
define "motive", and in failing to direct the jury as
to that concept having regard to the fact that,
relative to the appellant, the case for the Crown
was totally devoid of such evidence.

The Facts

Parmjeet K. Sidhu and Gurmail Sidhu, to whom
she had been recently married, were killed in a
violent explosion at approximately 10.00 a.m. on
October 23, 1972, in a basement suite occupied by
them in the City of New Westminster. The mys-
tery surrounding their deaths remained unsolved
until January 1976, when information obtained by
the police resulted in the arrest of Lewis, and
subsequently, the arrest of his co-accused, Tatlay.

A cardboard box indicating that it had con-
tained a "Sunbeam K22" electric kettle was found
at the scene of the explosion. The debris contained
metal fragments with nitrate residue. A nitrate
based explosive called "forcite" was used at the
Craigmont mine near Merritt, British Columbia,
where both Tatlay and Lewis were employed. In
common with most other mint- employees, both
had ready access to such explosives. Lewis was
employed at the mine as, inter alia, a "blaster"
and possessed a "blasting certificate". About forty
per cent of the mine employees had blasting
certificates.

On October 24, 1972, on the floor of the bed-
room closet of the suite a brown paper wrapping

celui de Gurmail Singh Sidhu, son mari. Le com-
plot all6gu6 par le ministbre public 6tait A la fois
original et diabolique. L'instrument qui a entrain6
les morts 6tait une bouilloire 6lectrique contenant
de la dynamite prete A exploser en branchant
l'appareil. Le couple requ la bouilloire par la poste.
Elle a explos6, entrainant des r6sultats tragiques.

Apr6s un procks devant juge et jury qui a dur6
deux semaines, les deux accus6s ont 6t6 trouv6s
coupables. Le pourvoi est interjet6 A l'encontre
d'un arret de la Cour d'appel de la Colombie-Bri-
tannique qui rejette l'appel de Lewis contre sa
d6claration de culpabilit6. La seule question au
sujet de laquelle cette Cour a permis d'en appeler
est celle de savoir si le juge de premiere instance a
err6 en ne d6finissant pas le emobile, et en ne
donnant pas au jury des directives portant sur cette
notion compte tenu du fait que la preuve du minis-
tare public relative A l'appelant est compl6tement
silencieuse lA-dessus.

Les faits

Parmjeet K. Sidhu et Gurmail Sidhu, r6cem-
ment maribs, ont 6t6 tu6s par une explosion vio-
lente qui s'est produite A environ 10h le 23 octobre
1972 dans l'appartement au sous-sol oa ils
logeaient, dans la ville de New Westminster. Le
mystbre qui entourait leur mort est demeur6 entier
jusqu'au mois de janvier 1976 lorsque la police, A
la suite de certains renseignements, a arret6 Lewis
et, par la suite, son coaccus6, Tatlay.

On a trouv6 sur les lieux de l'explosion une boite
en carton portant des indications qu'elle avait d6jA
contenu une bouilloire 6lectrique de marque ((Sun-
beam K22). Les d6bris contenaient des fragments
de m6tal avec des r6sidus de nitrate. A la mine
Craigmont prbs de Merritt, Colombie-Britannique,
oi travaillaient Tatlay et Lewis, on utilisait un
explosif A base de nitrate appel6 ((forcite). De
m~me que la plupart des autres employ6s de la
mine, tous deux avaient facilement acc6s A ces
explosifs. Lewis travaillait A la mine, entre autres
titres, comme ((dynamiteur)) et avait un (certificat
de dynamitages. Environ quarante pour cent des
travailleurs de la mine avaient ce certificat.

Le 24 octobre 1972, on a trouv6 sur le plancher
du placard de la chambre A coucher de I'apparte-
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was located bearing the address of the two
deceased, a return address in Kamloops, British
Columbia, (which turned out to be fictitious) and
the word "Fragile" printed three times. The hand-
writing was identified as that of Lewis. The postal
inscription indicated that the parcel had been sent
in the mail from Kamloops on October 19, 1972.
The parcel was delivered by a postal courier on
October 23, 1972.

At all material times, Tatlay and Lewis were
residents of Merritt, some sixty miles from Kam-
loops. Parmjeet had lived with her father, Santa
Tatlay, in Merritt until April 1972. At that point,
having just turned eighteen, she went with Gur-
mail to Alberta, where parental consent was not
required, and there married him. Some time in the
late spring or summer of 1972, Tatlay approached
James A. Mountain and asked for his assistance in
finding someone to kill Gurmail because Tatlay's
daughter had run away with Gurmail and Tatlay
did not approve. Mountain refused. During the
same period, Tatlay approached William J. Todd,
expressing concern that his daughter had married
a "commoner" and disgraced the family. He said
that the commoner would have to die and offered
Todd $2,000 to kill Gurmail. Todd also refused.
There was no evidence at trial to indicate that
Lewis was aware of Tatlay's family problems or of
Tatlay's approaches to Mountain and Todd.

The case for the Crown, as it related to Lewis,
turned largely upon the testimony of one Brabant,
a chronic alcoholic and petty criminal of some
standing. Lewis and Brabant were friends They
had known each other for about eight years. They
lived near each other in Merritt, and had made
trips together to other parts of Canada.

On October 17, 1972, Lewis and Brabant went
to Kamloops, Brabant wishing to purchase a pair
of reading glasses, and Lewis "to buy something, a
present or something." In Kamloops the two men
went to a store, separated, and met again at the
cashier's counter. On the counter in front of Lewis
was a box similar in size to the one found in
Parmjeet's suite following her death. The lid was

ment du papier d'emballage brun portant l'adresse
des deux victimes, une adresse d'exp6diteur A
Kamloops, Colombie-Britannique, (qui s'est par la
suite r6v616e fictive) et le mot ((Fragile) 6crit trois
fois en caractbres d'imprimerie. L'6criture a 6
identifi6e comme celle de Lewis. Le cachet postal
indiquait que le colis avait 6t6 mis A la poste A
Kamloops le 19 octobre 1972. Le colis a 6t6 livr6
par un messager des postes le 23 octobre 1972.

Durant toute la p6riode en cause, Tatlay et
Lewis demeuraient A Merritt, A quelque soixante
milles de Kamloops. Parmjeet avait demeur6 avec
son pbre, Santa Tatlay, A Merritt jusqu'au mois
d'avril 1972. Ayant alors juste dix-huit ans, elle est
allbe avec Gurmail l'6pouser en Alberta oa le
consentement des parents n'est pas exig6. Vers la
fin du printemps ou durant l'6t6 de 1972, Tatlay a
rencontr6 un nomm6 James A. Mountain pour lui
demander de l'aider A trouver quelqu'un qui tue-
rait Gurmail parce que la fille de Tatlay s'6tait
enfuie avec Gurmail contre son gr6. Mountain a
refus6. Vers la m6me 6poque, Tatlay a abord6
aussi un nomm6 William J. Todd, se plaignant de
ce que sa fille avait 6pous6 un ((roturier)) et d6sho-
nor6 la famille. 11 a d6clar6 que le roturier devrait
mourir et a offert $2,000 A Todd pour tuer Gur-
mail. Todd aussi a refus6. Rien dans la preuve
pr6sent6e au procks n'indique que Lewis 6tait au
courant des probl6mes familiaux de Tatlay ou
savait que Tatlay avait rencontr6 Mountain et
Todd.

La preuve du ministbre public contre Lewis
consistait en grande partie du t6moignage d'un
nomm6 Brabant, alcoolique chronique et person-
nage assez notoire de la petite pbgre. Lewis et
Brabant 6taient amis. Ils se connaissaient depuis
environ huit ans. Ils demeuraient non loin I'un de
l'autre A Merritt et ils avaient voyag6 ensemble
dans d'autres parties du Canada.

Le 17 octobre 1972, Lewis et Brabant sont all6s
A Kamloops, Brabant pour y acheter une paire de
lunettes et Lewis pour [TRADUCTION] <acheter
quelque chose, un cadeau ou quelque chose). A
Kamloops, les deux hommes sont all6s A un maga-
sin, oa ils se sont s6par6s pour se rencontrer de
nouveau A la caisse. Sur le comptoir devant Lewis
se trouvait une botte de la mame grandeur que
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open and according to Brabant the box contained a
"round" metal object which was "kind of shiny,
shiny colour ... chrome or nickel." Two days
later, on October 19, 1972, Lewis again invited
Brabant to accompany him to Kamloops. Lewis
said that he had to "mail a parcel". Resting in the
back seat of the car during the trip was a parcel
similar in size to the box containing the purchase
made by Lewis on October 17. The parcel was
enclosed in brown paper of a kind similar to the
wrapper found in the New Westminster suite after
the explosion.

Lewis and Brabant drank beer on the way to
Kamloops and arrived there before noon. Lewis
parked the car close by the local post office.
According to Brabant, he told Brabant that he had
to get an address out of the 'phone book. Lewis left
the car and went into a nearby telephone booth
where, observed by Brabant, he examined the tele-
phone book and wrote something down. Shortly
thereafter Lewis returned to the car and, in the
presence of Brabant, took the parcel out of the
back seat and placed it on his lap. He then either
wrote something on the parcel or wrote something
on a piece of paper using the parcel for support.
Lewis then took the parcel from the car and
walked with it to the post office. Upon his return,
he said "everything's set, let's go." During the
balance of the day the two men drank and, accord-
ing to Lewis, bought machinery parts. In his tes-
timony before the jury, it might be said, Lewis
acknowledged and accepted substantially the
sequence of events on October 17 and October 19
recounted by Brabant.

During the drive back to Merritt on October 19,
according to Brabant, Lewis said to him "Art, you
listen to the radio in the morning ... you're going
to hear something about a boom or a blast or
whatever it is." Brabant was admittedly "drunk"
at the time. He did, however, listen to the radio as
suggested and a couple of days later heard of the
explosion in New Westminster. Brabant "wrote
down the date I had been in Kamloops and what I

celle qui a 6 trouv6e dans l'appartement de
Parmjeet aprbs sa mort. Le dessus 6tait relev6 et
d'aprbs Brabant la botte contenait un objet aronds
en m6tal qui 6tait [TRADUCTION] ((comme relui-
sant, de couleur reluisante ... chrome ou nickel).
Deux jours plus tard, le 19 octobre 1972, Lewis a
de nouveau invit6 Brabant A l'accompagner A
Kamloops. Lewis a dit qu'il avait A [TRADUCTION]
amettre un colis A la poste). Sur le siege arribre de
la voiture durant le voyage se trouvait un colis de
m8me dimension que la boite qui avait contenu
l'achat fait par Lewis le 17 octobre. Le colis 6tait
envelopp6 dans du papier brun de la mime sorte
que le papier d'emballage qu'on a trouv6 dans
l'appartement de New Westminster aprds l'explo-
sion.

Durant le voyage A Kamloops, Lewis et Brabant
ont bu de la bibre. Ils sont arriv6s avant midi.
Lewis a gar6 la voiture prbs du bureau de poste.
D'aprbs Brabant, Lewis lui aurait dit qu'il devait
trouver une adresse dans l'annuaire de t6l6phone.
Lewis a quitt6 la voiture et est all6 dans une cabine
t616phonique oi', observ6 par Brabant, il a examin6
l'annuaire t616phonique et a 6crit quelque chose.
Peu aprbs, Lewis est revenu A la voiture et en
presence de Brabant, a pris le colis du siege arridre
pour le d6poser sur ses genoux. C'est alors qu'il a
6crit quelque chose sur le colis ou encore qu'il a
6crit quelque chose sur un bout de papier pos6 sur
le colis. Lewis est alors sorti de la voiture avec le
colis et s'est rendu au bureau de poste. A son
retour il a d6clar6 [TRADUCTION] "tout est r6gl6,
allons-ys. Durant le reste de la journ6e les deux
hommes ont bu et, d'aprbs Lewis, ils ont achet6 des
pieces d'outillage. Dans son t6moignage devant le
jury, on peut dire que Lewis a en grande partie
admis et accept6 le d6roulement des 6v6nements
des 17 et 19 octobre tel que narr6 par Brabant.

D'aprbs Brabant, Lewis lui aurait dit pendant le
voyage de retour A Merritt le 19 octobre: [TRA-
DUCTION] <Art, 6coute la radio demain matin ...
tu entendras parler d'un boum ou d'une explosion
ou quelque chose comme 9a.> Brabant admet qu'il
6tait aivres A ce moment-lIA. Cependant, il a 6cout6
la radio comme on lui a dit et, quelques jours plus
tard, il a appris la nouvelle de l'explosion A New
Westminster. Brabant a [TRADUCTION] hcrit la
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had done in Kamloops .. . on a piece of receipt or
invoice or paper I got from-from the place I got
the part from." The reason for his concern was
clearly expressed in these words:

In case something turned up and I was there when the
thing was bought and I was there when the thing was
mailed so I figured I was going to be in hot soup later
with that so I marked it down to make sure I remember
what I did.

Lewis testified in his own defence. He conceded
that he had gone to Kamloops with Brabant on
October 17, but said he bought an electric percola-
tor as an anniversary present to his wife, their
wedding anniversary being October 1, and her
birthday November 4. As a favour to Tatlay,
whom he knew slightly, he had agreed to mail,
from Kamloops, a previously wrapped parcel, the
contents of which were described to him simply as
a gift. He admitted placing on the parcel all of the
writing that appeared there, but he did so, he said,
at the request of Tatlay who wrote little or no
English. Lewis denied that on the second return
journey from Kamloops to Merritt he had said
anything to Brabant about a boom or blast.

Lewis swore that he became aware of the New
Westminster occurrence through the local newspa-
per. Concerned by the similarity of the names
reported to those which he had only shortly before
written on the parcel which he had mailed, he went
to Brabant for advice. The advice, he said, was not
to go to the police for, never having been involved
with the police, he would not "know what to say to
them." If he went to the authorities "the East
Indians will get you for sure," was Brabant's com-
ment. In short, said Lewis, he was advised "to stay
away from the police and mind your own business
and keep quiet."

Later, according to Lewis' evidence, he
approached Tatlay underground at the mine, and
said "What kind of a mess have you gotten me
into? . . . I am going to the police." Tatlay, accord-
ing to Lewis, replied "If you go to the police I will
get you, I will get your wife, and I will get your

date oa j'avais 6t6 A Kamloops et ce que j'avais fait
A Kamloops ... sur un bout de requ ou de facture
ou de papier que j'ai eu de-de l'endroit o6 j'ai eu
la pibces. II a clairement exprim6 son inqui6tude
par les mots suivants:

[TRADUCTION] Au cas oa il se produirait quelque
chose et j'y 6tais lorsque la chose a 6t6 achet6e et j'y
6tais lorsque la chose a 6t6 mise A la poste et j'ai pens6
que je serais dans le bain plus tard A cause de cela et
puis je l'ai 6crit pour Etre bien str que je me souvien-
drais de ce que j'ai fait.

Lewis a t6moign6 pour sa propre d6fense. II a
admis qu'il 6tait all6 A Kamloops avec Brabant le
17 octobre, mais a d6clar6 qu'il a achet6 un perco-
lateur 6lectrique comme cadeau d'anniversaire A
son 6pouse, leur anniversaire de mariage 6tant le
ler octobre et son anniversaire de naissance A elle,
le 4 novembre. Pour rendre service A Tatlay, qu'il
connaissait un peu, il avait accept6 de mettre A la
poste, A Kamloops, un colis dejA envelopp6 qui
contenait lui avait-on dit un cadeau. II a admis
avoir 6crit tout ce qui 6tait inscrit sur le colis mais
il l'a fait, a-t-il dit, A la demande de Tatlay dont la
connaissance de l'anglais 6crit 6tait A peu pr~s
nulle. Lewis a ni6 qu'au second voyage de retour
de Kamloops A Merritt il a dit quoi que ce soit A
Brabant A propos d'un bourn ou d'une explosion.

Lewis a jur6 qu'il a appris par le journal local ce
qui s'6tait pass6 A New Westminster. Troubl6 par
la ressemblance entre les noms qu'il a entendus et
ceux qu'il venait d'6crire sur le colis qu'il avait mis
A la poste, il s'est rendu chez Brabant pour lui
demander conseil. Le conseil que lui a donn6 ce
dernier, a-t-il d6clar6, 6tait de ne pas aller A la
police parce que, n'ayant jamais eu de d6mel6s
avec la police, il [TRADUCTION] ((ne saurait pas
quoi leur dire). Si, selon Brabant, il s'adressait aux
autorit6s [TRADUCTION] ales Hindous te feront
certainement ton affaire. En somme, a dit Lewis,
il lui a conseill6 [TRADUCTION] (de ne pas aller A
la police, de se m6ler de ses affaires et de se taires.

Plus tard, selon le t6moignage de Lewis, il a
abord6 Tatlay dans une galerie de la mine et lui a
demand6 [TRADUCTION] (Dans quelle sorte de
p6trin m'as-tu plac6? ... Je vais aller voir la
police). Tatlay, selon Lewis, a r6pondu [TRADUC-
TION] *Si tu vas A la police je t'aurai, j'aurai ta
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kids and if I can't do it myself, I will hire it done
or I will get it done." Lewis discussed the matter
no further with anyone until his arrest more than
three years later.

Lewis gave two written statements to the police.
In the first statement, Lewis recounted that he had
met Tatlay at the mine, Tatlay had asked him to
mail a parcel at Kamloops and Tatlay had given
Lewis $2 for postage. The statement continued
that several days later Lewis heard around the
mine that Tatlay's daughter had been killed, but
that he did not connect it in his mind with any-
thing that he, Lewis, had done. In the second
statement he admitted that, in his previous state-
ment, he had not told the officers everything,
adding "after the publicity about the double
murder I realized that the package that I mailed
must have contained the bomb." He then went on
to tell of the threat from Tatlay. Neither state-
ment makes any mention of Brabant or his accom-
panying Lewis on both trips to Kamloops.

I have not attempted to traverse all of the
evidence adduced during the course of a lengthy
trial, nor to make an independent review of the
evidence. I have thought it better, in the main, to
summarize the facts which counsel deemed salient
to the point under consideration, as evidenced by
their recital in the lengthy factums filed in this
appeal.

The Trial

The case for the Crown as against Tatlay was
that he was very seriously affected by his daughter
leaving home to marry Gurmail without his con-
sent or approval, and had therefore arranged with
Lewis for the conversion of an electric kettle into a
bomb and its dispatch by mail from Kamloops.
The case against Lewis was that he mailed a
package at Kamloops, knowing that it contained
the lethal kettle addressed to the two deceased
persons. The evidence adduced by the Crown was
largely circumstantial.

Lewis' defence was a simple one. He had been
an innocent dupe. For his part, Tatlay denied

femme et j'aurai tes enfants et si je ne peux le faire
moi-mdme, j'engagerai quelqu'un pour le faire ou
je m'arrangerai pour que 9a se fasse. Lewis n'en a
plus parl6 avec personne jusqu'd son arrestation
plus de trois ans plus tard.

Lewis a fait deux d6clarations 6crites A la police.
Dans la premiere, il a d6clar6 qu'il avait rencontr6
Tatlay A la mine, qu'il lui avait demand6 de mettre
un colis A la poste A Kamloops et qu'il lui avait
donn6 $2 pour payer les timbres. La d6claration
ajoutait que plusieurs jours plus tard Lewis avait
entendu dire A la mine que la fille de Tatlay avait
6t6 tue mais qu'il n'avait pas fait le lien avec ce
que lui, Lewis, avait fait. Dans la seconde d6clara-
tion, il a admis que dans la premiere d6claration il
n'avait pas tout dit A la police et il a ajout6
[TRADUCTION] ((apres la publicit6 soulev6e par le
double meurtre j'ai r6alis6 que le colis que j'ai mis
A la poste devait contenir la bombe). II a ensuite
racont6 la menace de Tatlay. Aucune des d6clara-
tions ne mentionne Brabant ou le fait que ce
dernier ait accompagn6 Lewis lors de ses deux
voyages A Kamloops.

Il n'est pas question de reprendre toute la preuve
qui a 6t pr6sent6e au cours d'un long procks ni de
l'examiner A nouveau. J'ai pens6 qu'il valait mieux
r6sumer, de fagon g6n6rale, les faits que les avo-
cats ont jug6 importants pour la question en litige,
comme en t6moignent les longs m6moires d6pos6s
en l'esp6ce.

Le procks

La th6se du ministbre public contre Tatlay,
c'6tait qu'il avait 6t6 fortement boulevers6 par le
d6part de sa fille et son mariage A Gurmail sans
son consentement ou son approbation et qu'il avait
par cons6quent pris des mesures avec Lewis pour
transformer en bombe une bouilloire 6lectrique et
la mettre A la poste A Kamloops. Contre Lewis, le
ministbre public disait qu'il avait mis A la poste A
Kamloops un colis sachant que ce colis contenait la
bouilloire fatale adress6e aux deux victimes. La
preuve du ministbre public 6tait en grande partie
indirecte.

La d6fense de Lewis a 6t6 trbs simple. Il 6tait
innocent et on l'avait dup6. Pour sa part, Tatlay a

828 [1979] 2 S.C.R.LEWIS V. THE QUEEN Dickson J.



LEWIS C. LA REINE Le Juge Dickson

everything. In particular, he denied having met
Lewis at the time and place alleged by Lewis on
October 18, 1972, or at all.

Counsel for Tatlay cross-examined Lewis very
closely with respect to the alleged meeting with
Tatlay at the mine. Tatlay also called as his wit-
ness one Schmidt, an accountant with Craigmont
Mines. Schmidt testified that, according to the
records of the mine, Lewis did not work on Octo-
ber 17, 1972, but had worked on the 12:00 mid-
night to 8:00 a.m. shift on October 18 and October
19, while Tatlay had worked day shift between
8:00 a.m. and 4:00 p.m. on October 18, 1972.
Further evidence as to the layout of the mine and
movement of the underground personnel at shift
change was such that the jury could reasonably
have concluded it to be virtually impossible for
Lewis to have met Tatlay at the time and place
alleged. Schmidt's evidence left open the possibili-
ty of a meeting at about the same time at another
place in the general mine area, but this threw
doubt on Lewis' version of what had occurred.
Tatlay denied that he had ever met Lewis or
known him prior to 1976, and Lewis agreed that
he had not known Tatlay or his family prior to the
parcel incident.

In addressing the jury, the counsel for Lewis
accepted that Brabant was not lying, but argued
that Brabant was confused as a result of the lapse
of time between the explosion and the trial. More
particularly, Brabant was in error with respect to
the statement by Lewis to the effect that if he were
to listen to the radio, he would hear a "boom or
blast". Secondly, it was not contested that the
parcel mailed by Lewis contained the rigged kettle
which caused the deaths.

Lewis adduced little or no evidence as to his
financial standing. He was cross-examined, how-
ever, by Crown counsel with results which could
only be characterized, at the highest, as inconclu-
sive. The Crown called no witnesses for the pur-
pose of establishing motive on the part of Lewis.

Lewis called several witnesses who spoke as to
his good character and his general reputation
within the community.

tout ni6. En particulier, il a ni6 avoir rencontr6
Lewis le 18 octobre 1972 A l'endroit et A l'heure
all6gu6s par Lewis ou en aucun temps.

L'avocat de Tatlay a contre-interrog6 Lewis trbs
rigoureusement en ce qui regarde la rencontre qu'il
pr6tend avoir eue avec Tatlay A la mine. Tatlay a
aussi fait t6moigner un nomm6 Schmidt, un comp-
table A l'emploi de Craigmont Mines. Schmidt a
t6moign6 que, d'aprbs les dossiers de la mine,
Lewis n'a pas travaill6 le 17 octobre 1972 mais
qu'il a travaill6 de minuit A 8h les 18 et 19 octobre,
alors que Tatlay a travailI6 de jour entre 8h et 16h
le 18 octobre 1972. D'aprbs le plan de la mine et le
d6placement des travailleurs au moment des chan-
gements de postes, le jury pouvait raisonnablement
conclure qu'il 6tait virtuellement impossible que
Lewis ait rencontr6 Tatlay A l'endroit et A l'heure
qu'il a all6gu6s. Le t6moignage de Schmidt n'ex-
cluait pas la possibilit6 d'une rencontre environ A
la meme heure A un autre endroit dans le voisinage
de la mine, mais ceci rendait suspecte la version de
Lewis de ce qui s'6tait produit. Tatlay a ni6 qu'il
avait rencontr6 Lewis ou qu'il le connaissait avant
1976 et Lewis a admis qu'il ne connaissait ni
Tatlay ni sa famille avant l'incident du colis.

En s'adressant au jury, I'avocat de Lewis, tout
en acceptant que Brabant ne mentait pas, a sou-
tenu qu'il 6tait dans un 6tat de confusion A cause
du laps de temps qui s'est 6coul6 entre l'explosion
et le procks. En particulier, Brabant se trompait
quant A la d6claration de Lewis que s'il 6coutait la
radio il entendrait parler d'un aboum ou d'une
explosion). Deuxibmement, on n'a pas contest6 que
le colis mis A la poste par Lewis contenait la
bouilloire transform6e qui avait caus6 les d6cks.

Lewis n'a pr6sent6 A peu prbs aucun 616ment de
preuve relativement A sa situation financibre.
L'avocat du ministare public l'a toutefois contre-
interrog6 mais le mieux que l'on puisse dire, c'est
que les r6sultats n'ont pas 6t6 probants. Le minis-
tare public n'a fait entendre aucun t6moin pour
6tablir un mobile de la part de Lewis.

Lewis a fait entendre plusieurs t6moins relative-
ment A sa moralit6 et A sa r6putation dans la
localit6.
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The trial judge dealt fairly and adequately with
the theory of the Crown and the theory of the
defence. The Crown concedes that the judge did
not deal specifically with the question of motive in
so far as Lewis was concerned, but he did deal
with the character evidence that had been adduced
on Lewis' behalf.

At the close of the judge's charge, counsel for
Tatlay raised, among other matters, the question
of motive from Tatlay's point of view. Counsel for
Lewis raised three objections, to which I will later
refer, but he made no reference to motive.

During their deliberations the jury asked to have
read back (i) the evidence of Brabant with regard
to whether or not Lewis had written something
down while in the telephone booth, and (ii) the
cross-examination of Crown counsel dealing with
the financial situation of Lewis. Defence counsel
did not request that the judge at this time charge
the jury on the concept of motive.

At the end of the day, the critical question in
Lewis' case was whether or not, at the time he
mailed the package, he knew that it contained a
bomb.

Appeal

On appeal, a number of grounds were relied
upon. All were rejected by a unanimous Court of
Appeal. With respect to motive, the Court had this
to say:

Counsel for Lewis also submitted the charge was
deficient in failing to include a definition of "motive"
and a direction regarding the absence of proof of motive
on Lewis's part. There was some evidence, inconclusive,
that Lewis's objective was money. In any event, the jury,
as intelligent people, could not fail to consider the
matter. That they were concerned is evidenced from the
fact that they interrupted their deliberations to return to
the Court room and have read to them the cross-exami-
nation of Lewis dealing with his financial situation. This
was done in a manner satisfactory to counsel. The
defence of Lewis was on the whole adequately and fairly
put before the jury by the Judge.

Le juge de premibre instance a expos6 de fagon
6quitable et suffisante la th6se du ministbre public
ainsi que celle de la d6fense. Le ministbre public
conc6de que le juge n'a pas trait6 sp6cifiquement
de la question du mobile en ce qui regarde Lewis,
mais il a effectivement trait6 de la preuve de
moralit6 pr6sent6e en faveur de Lewis.

A la fin de l'adresse du juge, I'avocat de Tatlay
a soulev6, parmi d'autres questions, celle du mobile
du point de vue de Tatlay. L'avocat de Lewis a
soulev6 trois objections auxquelles je me rapporte-
rai plus tard, mais il n'a pas abord6 la question du
mobile.

Durant ses d6lib6rations, le jury a demand6
qu'on lui relise (i) le t6moignage de Brabant sur la
question de savoir si Lewis avait 6crit quelque
chose alors qu'il 6tait dans la cabine t6l6phonique
et (ii) le contre-interrogatoire de l'avocat du minis-
tare public ayant trait A la situation financibre de
Lewis. L'avocat de la d6fense n'a pas alors
demand6 au juge de donner au jury des directives
sur la notion de mobile.

La question critique qui demeurait en fin de
compte pour Lewis 6tait la suivante: savait-il au
moment o~i il a exp6di6 le colis que celui-ci conte-
nait une bombe?

L'appel

En appel, on a invoqu6 un certain nombre de
moyens. La Cour d'appel, par jugement unanime,
les a tous rejet6s. En ce qui regarde le mobile, la
cour a dit:

[TRADUCTION] L'avocat de Lewis a 6galement sou-
tenu que les directives 6taient insuffisantes puisqu'elles
ne contenaient aucune d6finition du amobiles et aucune
directive relativement A I'absence d'616ment de preuve
de mobile de la part de Lewis. 11 y avait certains
616ments de preuve A l'effet que Lewis avait agi pour de
l'argent mais ces 616ments n'6taient pas concluants. En
tout 6tat de cause, le jury, compos6 de personnes intelli-
gentes, ne pouvait s'abstenir de tenir compte de la
question. Le fait qu'ils ont interrompu leurs d6lib6ra-
tions pour revenir A la salle d'audience pour se faire lire
le contre-interrogatoire de Lewis portant sur sa situation
financibre montre bien l'int6r8t que les jurbs portaient A
cette question. L'avocat 6tait satisfait de cette fagon de
proc6der. Sur l'ensemble, le juge a expos6 au jury de
fagon 6quitable et suffisante la d6fense de Lewis.
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Motive in Law

In ordinary parlance, the words "intent" and
"motive" are frequently used interchangeably, but
in the criminal law they are distinct. In most
criminal trials, the mental element, the mens rea
with which the court is concerned, relates to
"intent", i.e. the exercise of a free will to use
particular means to produce a particular result,
rather than with "motive", i.e. that which precedes
and induces the exercise of the will. The mental
element of a crime ordinarily involves no reference
to motive: 11 Hals. (4th ed., 1976), para. 11.

Difficulty arises, however, from the vagueness in
law of the notion of "motive". There would appear
to be substantial agreement amongst textwriters
that there are two possible meanings to be ascribed
to the term. Glanville Williams in his Criminal
Law, The General Part (2nd ed., 1961) distin-
guishes between these meanings:
(1) It sometimes refers to the emotion prompting an
act, e.g., "D killed P, his wife's lover, from a motive of
jealousy." (2) It sometimes means a kind of intention,
e.g., "D killed P with the motive (intention, desire) of
stopping him from paying attentions to D's wife." (p.
48)

It is this second sense, according to Williams,
which is employed in criminal law:
Motive is ulterior intention-the intention with which
an international act is done (or, more clearly, the inten-
tion with which an intentional consequence is brought
about). Intention, when distinguished from motive,
relates to the means, motive to the end. (p. 48)

Smith and Hogan in their Criminal Law (4th
ed., 1978) put the matter in slightly sharper per-
spective. Dealing with the first of the above
meanings:
If D causes an actus reus with mens rea, he is guilty of
the crime and it is entirely irrelevant to his guilt that he
had a good motive. The mother who kills her imbecile
and suffering child out of motives of compassion is just
as guilty of murder as is the man who kills for gain. (p.
63)

The authors discuss also the species of intention
implicit in the second meaning above:

Le mobile en droit

Dans le parler ordinaire, les mots intentions et
(mobile) sont souvent utilis6s l'un pour I'autre
mais en droit p6nal ils ont un sens different. Dans
la plupart des procks criminels, I'616ment moral, la
mens rea qui int6resse le tribunal, a trait A Kl'inten-
tions c'est-A-dire l'exercice d'une libre volont6
d'utiliser certains moyens pour produire certains
r6sultats plut6t qu'au (mobile) c'est-A-dire ce qui
pr6c~de et ambne l'exercice de la volont6. L'616-
ment moral d'un crime ne contient ordinairement
aucune r6f6rence au mobile: 11 Hals. (4, 6d.,
1976), par. 11.

L'impr6cision en droit de la notion de armobiles
soul6ve cependant certaines difficult6s. Les auteurs
s'entendent g6n6ralement pour dire que l'expres-
sion peut avoir deux sens. Dans son ouvrage Cri-
minal Law, The General Part (2c 6d., 1961) Glan-
ville Williams 6tablit une distinction entre ces
deux sens:
[TRADUCTION] (1) 11 se rapporte parfois au sentiment
qui porte A commettre un acte, par exemple, aD a tu6 P,
I'amant de sa femme, pouss6 par un mobile de jalousie*.
(2) L'expression d6signe parfois une sorte d'intention,
par exemple, (le mobile (l'intention, le d6sir) de D en
tuant P a 6t6 de l'empacher de faire la cour A sa femmeo.
(p. 48)

Selon Williams, c'est dans ce dernier sens qu'on
utilise l'expression en droit p6nal:
[TRADUCTION] Le mobile est l'intention ultbrieure-
l'intention avec laquelle on accomplit un acte intention-
nel (ou, de fagon plus claire, l'intention avec laquelle on
produit une cons6quence intentionnelle). Lorsqu'on dis-
tingue entre intention et mobile, l'intention se rapporte
au moyen et le mobile A la fin. (p. 48)

Smith et Hogan, Criminal Law (4c 6d., 1978),
exposent la question encore plus clairement. Quant
au premier de ces sens, on lit ce qui suit:

[TRADUCTION] Si D, ayant la mens rea, accomplit un
actus reus il est coupable du crime et le fait qu'il ait eu
un bon mobile n'a rien A voir avec sa culpabilit6. La
mbre qui tue son enfant arri6r6 et souffrant pour des
mobiles de piti6 est aussi coupable de meurtre que
l'homme qui tue par appAt du gain. (p. 63)

Les auteurs traitent 6galement du genre d'inten-
tion qu'implique le second sens de l'expression:
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For example, D intends to (a) put poison in his uncle's
tea, (b) to cause his uncle's death and (c) to inherit his
money. We would normally say that (c) is his motive.
Applying our test of "desired consequence" (c) is cer-
tainly also intended. The reason why it is considered
merely a motive is that it is a consequence ulterior to the
mens rea and the actus reus; it is no part of the crime. If
this criterion as to the nature of motive be adopted then
it follows that motive, by definition, is irrelevant to
criminal responsibility-that is, a man may be lawfully
convicted of a crime whatever his motive may be, or
even if he had no motive. (pp. 63-4)

Both of these texts were drawn upon in a brief
discussion of motive by Lord Hailsham in Hyam v.
D.P.P.', at pp. 73-4. The appellant in that case
had had a relationship with a man who became
engaged to another woman B. The appellant had
gone to B's house at night and set fire to the house.
While B escaped, her two daughters did not and
the two died of suffocation. The appellant's
defence was that she had only intended to frighten
B. If one were to use the first sense of motive as
emotion, the appellant's admitted motive was jeal-
ousy of B; if the second sense of motive as ulterior
intention, her motive was to frighten B so that she
would leave the neighbourhood. In the former
sense, states Lord Hailsham, "it is the emotion
which gives rise to the intention and it is the latter,
and not the former, which converts an actus reus
into a criminal act."

It is, however, important to realise that in the second
sense too motive, which in that sense is to be equated
with the ultimate "end" of a course of action, often
described as its "purpose" or "object" although "a kind
of intention", is not co-extensive with intention, which
embraces, in addition to the end, all the necessary
consequences of an action including the means to the
end and any consequences intended along with the end.
(p. 73)

In the case at bar, the parties have employed the
notion of "motive" in the second of Williams'
senses.

Accepting the term "motive" in a criminal law
sense as meaning "ulterior intention", it is possi-

1 [19751 A.C. 55 (H.L.).

[TRADUCTION] Par exemple, D a l'intention a) d'empoi-
sonner le th6 de son oncle, b) de causer la mort de son
oncle et c) d'h6riter de lui. On dit ordinairement que c)
constitue son mobile. Si l'on applique notre critbre de la
cons6quence dbsirbes, c) fait 6galement l'objet d'une

intention. On ne le considbre un mobile que parce qu'il
constitue une cons6quence ult6rieure de la mens rea et
de l'actus reus: il ne fait pas partie du crime. Si l'on
adopte ce critbre quant A la nature du mobile, il s'ensuit
que le mobile, par d6finition, n'est pas pertinent A la
responsabilit6 criminelle, c'est-A-dire qu'on peut 16giti-
mement trouver un homme coupable d'un crime quel
qu'ait 6t6 son mobile ou m8me s'il n'en avait aucun. (pp.
63 et 64)

Lord Hailsham dans Hyam v. D.P.P.', aux pp.
73 et 74, fait appel A ces deux textes au cours
d'une 6tude succincte du mobile. Dans cette
affaire, I'appelante 6tait lie avec un homme qui
s'6tait fianc6 avec une autre femme, B. L'appe-
lante 6tait all6e A la maison de B durant la nuit et
y avait mis le feu. Bien que B ait pu se sauver, ses
deux filles sont mortes suffoqu6es dans l'incendie.
La d6fense de l'appelante 6tait qu'elle avait seule-
ment eu l'intention d'effrayer B. Si l'on avait
recours au premier sens du terme, c'est-A-dire le
mobile en tant que sentiment, le mobile admis par
l'appelante 6tait la jalousie; si l'on adopte le
deuxibme sens de mobile en tant qu'intention ult6-
rieure, son mobile 6tait d'effrayer B pour qu'elle
quitte le voisinage. Donc au premier sens, selon
lord Hailsham, [TRADUCTION] ac'est le sentiment
qui donne lieu A l'intention et c'est celle-ci et non
celui-lIA qui change un actus reus en acte criminel*.

[TRADUCTION] Cependant il importe de remarquer
que le mobile pris au second sens qui correspond A la
afin* ultime d'une activit6 et qu'on d6crit souvent comme
son <<but) ou son 4objeto, bien que ce soit aune sorte
d'intentionb, n'a pas la m8me extension que l'intention
qui comprend, en plus de la fin, toutes les cons6quences
qu'entraine n6cessairement une activit6 y compris les
moyens pour atteindre la fin et toutes cons6quences
voulues comme la fin. (p. 73)

Dans la pr6sente cause, les parties ont pris la
notion de ((mobile)) dans son second sens suivant
Williams.

Prenant le mot amobile)) en droit criminel au
sens de intention ult6rieures, on peut, en se fon-

[1975] A.C. 55 (H.L.).
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ble, I think, upon the authorities, to formulate a
number of propositions.
(1) As evidence, motive is always relevant and hence
evidence of motive is admissible.

This statement is drawn from Smith and Hogan
where the authors state:
This means simply that, if the prosecution can prove
that D had a motive for committing the crime, they may
do so since the existence of a motive makes it more
likely that D in fact did commit it. Men do not usually
act without a motive. (p. 64)

Support for this proposition can also be drawn
from the following: 11 Hals. (4th ed., 1976), para.
365; Howard, Criminal Law (1977), p. 364; Wil-
liams, p. 49, note 4; McWilliams, Canadian
Criminal Evidence (1974), pp. 299-300, 332;
Cross on Evidence (4th ed., 1974), pp. 34-5; 1
Wigmore on Evidence, paras. 118, 392; Phipson on
Evidence (12th ed., 1976), para. 382; Best on
Evidence (12th ed., 1922), para. 453.

While evidence of motive is always relevant on
the issue of intent or identity, motive must be
evidenced by human acts and there are limits to
the extent to which such acts may be introduced as
motive: see R. v. Barbour2.

(2) Motive is no part of the crime and is legally irrele-
vant to criminal responsibility. It is not an essential
element of the prosecution's case as a matter of law.

In language reminiscent of Smith and Hogan,
Schroeder J.A. puts the matter this way in R. v.
Imrich3 , at p. 503:

When a defendant is indisputably shown to be the
criminal, evidence of motive is immaterial. Motive
relates to a consequence ulterior to the mens rea and the
actus reus and, adopting this criterion, motive is irrele-
vant to criminal responsibility, viz., a man may be
lawfully convicted of a crime whatever his motive may
be or even if he has no motive. It is, of course, relevant
as evidence for if the prosecution can prove that the
defendant had a motive for committing the crime it may
do so, since the existence of motive makes it more likely
that the defendant did in fact commit it . . . All matters

2 [1938] S.C.R. 465.
3 (1974), 6 O.R. (2d) 496.

dant sur la doctrine, formuler un certain nombre
de propositions:
(1) La preuve du mobile est toujours pertinente: il
s'ensuit qu'elle est recevable.

Cette proposition est de Smith et Hogan. Les
auteurs ajoutent:
[TRADUCTION] Cela signifie simplement que si la pour-
suite peut 6tablir que D avait un mobile de commettre le
crime, la poursuite est admise A le faire puisque ]'exis-
tence d'un mobile rend plus probable la commission de
ce crime par D. Normalement, les gens n'agissent pas
sans mobile. (p. 64)

Cette proposition s'appuie 6galement sur les
auteurs suivants: 11 Hals. (4e 6d., 1976), par. 365;
Howard, Criminal Law (1977), p. 364; Williams,
p. 49, note 4; McWilliams, Canadian Criminal
Evidence (1974), pp. 299, 300, 332; Cross on
Evidence (4e 6d., 1974), pp. 34 et 35; 1 Wigmore
on Evidence, § 118, 392; Phipson on Evidence (12*
6d., 1976), § 382; Best on Evidence (12c 6d.,
1922), § 453.

Bien que la preuve du mobile soit toujours perti-
nente quant A la question de l'intention ou de
l'identit6, le mobile doit se manifester par des actes
humains et il y a des limites quant A l'admissibilit6
de ces actes comme preuve de mobile: voir R. c.
Barbour2

(2) Le mobile ne fait aucunement partie du crime et
n'est pas juridiquement pertinent A la responsabilit6
criminelle. Il ne constitue pas un 616ment juridiquement
essentiel de l'accusation port6e par le ministbre public.

En des termes qui rappellent Smith et Hogan, le
juge Schroeder expose la question de la fagon
suivante dans R. v. Imrich, A la p. 503:

[TRADUCTION] Lorsqu'on a d6montr6 au-delA de tout
doute qu'un accus6 a commis un crime, la preuve de
mobile est sans importance. Le mobile se rapporte A une
cons6quence ult6rieure de la mens rea et de l'actus reus
et, si l'on adopte ce critbre, le mobile n'est pas pertinent
A la responsabilit6 criminelle, c'est-A-dire qu'on peut
16gitimement condamner un homme pour avoir commis
un crime peu importe son mobile ou meme en l'absence
de mobile. Le mobile, bien stir, est pertinent comme
616ment de preuve car si la poursuite peut prouver que
l'accus6 avait un mobile de commettre le crime, elle est

2 [1938] R.C.S. 465.
(1974), 6 O.R. (2d) 496.
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of motive are for the jury and are not to be dealt with as
matters of law. Motive is never to be confused with
intent and it is wholly inaccurate to say that without
motive there can be no intent.

This majority view of the case was upheld upon
subsequent appeal to this Court 4. Wigmore puts it
succinctly in para. 118 of his first volume with the
heading: "Motive always Relevant, but never
Essential." The rationale for this approach is
explained in Pointer v. U.S. 1, at pp. 413-4, where
Harlan J. approved a passage from the trial
judge's charge and then commented upon it:

"The law does not require impossibilities. The law
recognizes that the cause of the killing is sometimes so
hidden in the mind and breast of the party who killed,
that it cannot be fathomed, and as it does not require
impossibilities, it does not require the jury to find it.
Yet, if they do find it, it simply becomes an item of
evidence in the case, which is only evidentiary at best-
that is, it is only an item of evidence going to show
whether a particular party may have committed an act,
and sometimes going to show the characteristics of that
act. .. "
It is not indispensable to conviction that the particular
motive for taking the life of a human being shall be
established by proof to the satisfaction of the jury. The
absence of evidence suggesting a motive for the commis-
sion of the crime charged is a circumstance in favor of
the accused, to be given such weight as the jury deems
proper; but proof of motive is never indispensable to
conviction.

Evidence of motive is merely circumstantial evi-
dence like any other circumstantial evidence,
which may or may not be of importance depending
upon the facts of each case. But motive as a legal
concept is not a necessary element of the case to be
proved by the prosecution and the prosecution is
free to adduce evidence or not. Paradoxically then,
although motive is described as "ulterior inten-
tion" in the sense of the end of a series of actions,
it is only useful in an evidentiary sense as a means

4 [1978] 1 S.C.R. 622.
s 151 U.S. 396, (1894).

admise A le faire puisque l'existence d'un mobile rend
plus probable la commission du crime par I'accus6 ...
Toutes les questions de mobile rel~vent du jury et il ne
faut pas les traiter comme des questions de droit. On ne
doit jamais confondre mobile et intention et il est abso-
lument inexact de dire que sans mobile il ne peut y avoir
d'intention.

Cette opinion, qui est celle de la majorit6, a 6t6
confirmbe en appel A cette Cour 4. Au paragraphe
118 de son premier volume, Wigmore expose la
question de fagon succincte: [TRADUCTION] <<Le

mobile est toujours pertinent, jamais essentiel.s Le
fondement logique de cette fagon d'aborder la
question est expliqu6 dans Pointer v. U.S. 5, aux pp.
413 et 414, oai le juge Harlan a approuv6 un
extrait de l'adresse d'un juge de premibre instance
au jury et I'a ensuite comment6:

[TRADUCTION] aLe droit n'exige pas ce qui est impossi-
ble. Le droit reconnait que la cause de l'homicide est
parfois tellement enfouie dans le cour et l'esprit de celui
qui a tub, qu'on ne peut la retrouver et comme le droit
n'exige pas ce qui est impossible, il n'exige pas que le
jury trouve cette cause. N6anmoins, s'il la d6couvre, elle
devient seulement un 616ment de preuve dans la cause,
c'est-A-dire qu'elle a une valeur de preuve seulement,
elle est un 616ment de preuve qui tend A d6montrer
qu'une personne d6termin6e a commis un acte et parfois
A d6montrer les caract6ristiques de cet acte. . ..

Il n'est pas essentiel pour condamner qu'on 6tablisse A la
satisfaction du jury le mobile particulier de l'homicide.
L'absence de preuve du mobile du crime faisant l'objet
de l'accusation est une circonstance en faveur de l'ac-
cus6 dont le jury doit tenir compte; cependant la preuve
d'un mobile n'est jamais indispensable pour condamner.

La preuve du mobile est simplement de nature
indirecte comme toute autre preuve indirecte dont
l'importance d6pend des faits de chaque cause.
Cependant, le mobile en tant que notion juridique
n'est pas un 616ment de preuve n&cessaire que la
poursuite doit 6tablir et la poursuite est libre d'en
faire ou de ne pas en faire la preuve. Paradoxale-
ment, bien qu'on d6crive le mobile comme <l'inten-
tion ultbrieures au sens de la fin d'une s6rie d'ac-
tes, sa seule utilit6 est de constituer une preuve de

4 [1978] 1 R.C.S. 622.
1 151 U.S. 396, (1894).

834 [1979) 2 S.C.R.LEWIS V. THE QUEEN Dickson J.



[1979] 2 R.C.S. LEWIS C. LA REINE Le Juge Dickson 835

of proving the anterior intention or the identity of
the person who committed the actus reus.
(3) Proved absence of motive is always an important
fact in favour of the accused and ordinarily worthy of
note in a charge to the jury.

In support of this proposition is the judgment of
Davis J. in Markadonis v. R. 6 who, prefacing his
remarks with these words:

Moreover, I cannot escape from the view that the
charge of the learned trial judge did not present certain
aspects of the case in favour of the accused that should
have been dealt with and considered.

pointed out the first of those aspects:
Firstly, the absence of any proof of motive. While it is
not the motive but the intent which is essential, proof of
motive becomes of importance where the evidence as
here against the accused is entirely circumstantial.
(p. 665)

The comment of Mr. Justice Davis picks up the
oft-quoted statement of Channell J. in R. v.
Ellwood7 as to the "great difference between
absence of proved motive and proved absence of
motive". That statement warrants some explana-
tion. Ellwood was convicted of the murder of a
mill employee named Wilkinson in the offices of
the mill. The accused had been identified by a
number of witnesses as having been in the vicinity
of the mill office about the time in question. The
suggested motive was that the accused thought
Wilkinson would have at that time cashed the
cheque for the wages of the mill employees and the
accused was planning to rob him of that money.
The main ground of appeal was that no motive was
proved by the prosecution. Channell J. summarily
dismissed this point, at p. 182, after stating that
"there was here strong evidence" on the case as a
whole:

It is complained that no motive was shown. There was
not an absence of suggested motive, nor a proved
absence of motive. Robbery was suggested. As was
pointed out by the learned judge, there is a great
difference between absence of proved motive and proved
absence of motive.

6 [1935] S.C.R. 657.
(1908), 1 Cr. App. R. 181 (C.C.A.).

I'intention ant6rieure ou de l'identit6 de la per-
sonne qui a commis l'actus reus.
(3) La preuve de I'absence de mobile est toujours un
fait important en faveur de l'accus6 et devrait ordinaire-
ment faire l'objet de commentaires dans une adresse du
juge au jury.

Dans Markadonis c. R.6, le juge Davis appuie
cette proposition quand il dit:

[TRADUCTION] De plus, je ne peux pas oublier que
l'adresse du savant juge de premiere instance n'a pas
pr6sent6 certains aspects de la preuve qui 6taient favora-
bles A l'accus6 et dont on aurait dfi tenir compte.

En parlant du premier de ces aspects il ajoute:
[TRADUCTION] D'abord, I'absence de toute preuve de
mobile. Bien que ce ne soit pas le mobile mais l'intention
qui est essentielle, la preuve du mobile devient impor-
tante lorsque la preuve contre l'accus6, comme c'est le
cas ici, est entibrement indirecte. (p. 665)

Le commentaire du juge Davis reprend les paro-
les trbs connues du juge Channell dans R. v.
Ellwood' concernant [TRADUCTION] <da grande
difference entre l'absence de preuve de mobile et la
preuve d'une absence de mobileo. Cet 6nonc6
appelle une explication. Ellwood avait 6t6 d6clar6
coupable du meurtre d'un employ6 nomm6 Wilkin-
son dans les bureaux d'une fabrique. Un certain
nombre de t6moins avaient vu l'accus6 dans le
voisinage des bureaux a peu prbs A l'heure en
question. Le mobile all6gu6 6tait que I'accus6
croyait que Wilkinson aurait A ce moment-IA
encaiss6 le ch6que pour les salaires des travailleurs
de l'entreprise et que l'accus6 projetait de lui voler
cet argent. Le principal moyen d'appel 6tait que la
poursuite n'avait fait la preuve d'aucun mobile. Le
juge Channell a rejet6 sommairement cet argu-
ment, A la p. 182, apr~s avoir d6clar6 que dans
1'ensemble [TRADUCTION] <<il y avait une forte
preuve:
[TRADUCTIONJ On all6gue qu'on n'a d6montr6 aucun
mobile. Il n'y avait pas absence de mobile ni preuve
d'absence de mobile. On a sugg6r6 le mobile de vol.
Comme l'a signal6 le savant juge, il y a une grande
diff6rence entre l'absence de preuve de mobile et la
preuve d'une absence de mobile.

6 [1935] R.C.S. 657.
(1908), 1 Cr. App. R. 181 (C.C.A.).
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In the case of R. v. Imrich, supra, motive and
opportunity, on one view, were central to the
Crown's case. All the evidence was circumstantial
in nature and the Crown's theory as to motive was
that the accused was in financial straits and was
being pressed by his creditors. As the premises in
question were insured, the accused thus set fire to
them in order to defraud the insurance company,
according to the Crown, the accused having had
the exclusive opportunity to do so when he was
alone in the house on the afternoon of the fire. In
the course of his dissent in the Ontario Court of
Appeal, Dubin J.A. said:
In the circumstances of this case, absence of motive
would not only have been destructive of the essential
averment of an intent to defraud, but also would have
removed from the Crown's case a material fact as part
of its proof that the accused was the person who set fire
to the premises. (pp. 504-5)

Since opportunity alone could not found the case
for the prosecution, motive was material in his
view.

In this Court, Mr. Justice Ritchie, in rejecting
the views of Dubin J.A., emphasized the evidence
of exclusive opportunity and its effect on the
importance of motive:

In seeking to prove the identity of the culprit in such a
case as this, motive is immaterial if the opportunity to
set the fire is shown to have been exclusive. In my view,
the whole theory of the Crown was that Imrich had the
exclusive opportunity to set this fire and on this issue
instructions relating to motive cannot be characterized
as "matters of evidence essential in arriving at a just
conclusion". It seems to me that such an instruction
could only have had the effect of leaving the jury with
the impression that lack of motive was of importance
even where exclusive opportunity was proven. (p. 628)

(4) Conversely, proved presence of motive may be an
important factual ingredient in the Crown's case, not-
ably on the issues of the identity and intention, when the
evidence is purely circumstantial.

This is, in effect, merely a restatement of Davis
J.'s comments in Markadonis. In Barbour at p.
472, Mr. Justice Kerwin in dissent pointed out:
"While the Crown is not obliged to adduce evi-

Dans l'affaire R. v. Imrich, pr6cit6, le mobile et
l'occasion 6taient, suivant un certain point de vue,
essentiels A la these du ministbre public. La preuve
6tait entibrement indirecte et la thborie du minis-
tare public quant au mobile 6tait que l'accus6 se
trouvait en difficult6s financibres et se faisait
talonner par ses cr6anciers. Comme l'immeuble
6tait assur6, I'accus6 aurait mis le feu dans le but
de frauder la compagnie d'assurances, 6tant le seul
A avoir l'occasion de le faire lorsqu'il s'est trouv6
seul dans la maison l'aprds-midi de l'incendie.
Dans son opinion dissidente en Cour d'appel de
l'Ontario, le juge Dubin a dit:
[TRADUCTION] Dans les circonstances de la pr6sente
affaire, I'absence de mobile aurait non seulement d6truit
la preuve essentielle de l'intention de frauder mais aussi
priv6 le ministbre public d'un 616ment de fait pertinent
dans sa preuve que l'accus6 6tait la personne qui avait
mis le feu. (pp. 504 et 505)

Puisque l'occasion exclusive ne pouvait suffire A
justifier la d6claration de culpabilit6, le mobile, A
son avis, 6tait indispensable.

En cette Cour, le juge Ritchie, rejetant l'opinion
du juge Dubin, a insist6 sur la preuve que l'accus6
avait seul eu l'occasion de commettre l'infraction
et sur l'effet de cette preuve sur l'importance du
mobile:
Lorsqu'on cherche A prouver l'identit6 du coupable dans
un cas comme celui-ci, le mobile est sans importance si
l'on d6montre que l'occasion d'allumer l'incendie a 6t6
exclusive. A mon avis, toute la th6se du ministare public
consistait en ce qu'Imrich avait eu l'occasion exclusive
d'allumer l'incendie et, sur ce point, les directives relati-
ves au mobile ne peuvent 8tre qualifi6es de [TRADUC-
TION] ((616ments de preuve indispensables pour parvenir
A une juste conclusion). Il me semble que le seul effet
possible d'une telle directive aurait 6t6 de laisser le jury
sur l'impression que l'absence de mobile avait de l'im-
portance alors mime que l'occasion exclusive 6tait prou-
v6e. (A la p. 628)
(4) A l'inverse, la pr6sence d'un mobile peut 8tre un
616ment important dans la preuve du ministbre public,
notamment en ce qui regarde I'identit6 et l'intention
lorsque la preuve est entibrement indirecte.

Cette proposition n'est qu'une autre formulation
des observations du juge Davis dans l'arrat Mar-
kadonis. Dans l'arrat Barbour, A la p. 472, le juge
Kerwin, dissident, a signal6: [TRADUCTION] <<Bien

836 [1979]12 S.C.R.
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dence of motive, the presence or absence of motive
may be of very considerable importance." McWil-
liams, at pp. 299-300, refers to the opening state-
ment of the Attorney General in Palmer's case
(1856) that "if we find strong motives, the more
readily shall we be led to believe in the probability
of the crime having been committed; but if we find
an absence of motive, the probability is the other
way."

(5) Motive is therefore always a question of fact and
evidence and the necessity of referring to motive in the
charge to the jury falls within the general duty of the
trial judge "to not only outline the theories of the
prosecution and defence but to give the jury matters of
evidence essential in arriving at a just conclusion."

The latter portion of this proposition is drawn
from the judgment of Mr. Justice Spence in Col-
pitts v. The Queen', at p. 752, referred to by both
Ritchie J. in Imrich at p. 626, and by Dubin J. A.
at p. 509, in support of their differing views of that
case. I think this latter conflict is instructive-in
each case, there will clearly be differences of opin-
ion as to whether certain matters of evidence are
essential to the case for either party. A good deal
of latitude should be allowed to the judgment of
the trial judge as to which matters of evidence are
essential or not.

(6) Each case will turn on its own unique set of circum-
stances. The issue of motive is always a matter of
degree.

The necessity of charging a jury on motive may
be looked upon as a continuum, at one end of
which are cases where the evidence as to identity
of the murderer is purely circumstantial and proof
of motive on the part of the Crown so essential
that reference must be made to motive in charging
the jury. The Crown's case against Tatlay was just
such a situation. It was essential to establish
motive and the trial judge properly referred to
motive in charging the jury in relation to Tatlay.
At the other end of the continuum, and requiring a
charge on motive, is the case where there is proved

8 [1965] S.C.R. 739.

que le ministbre public ne soit pas tenu de pr6sen-
ter une preuve de mobile, la pr6sence ou l'absence
de mobile peut avoir une importance consid6rable.n
McWilliams, aux pp. 299 et 300, se reporte A la
pr6sentation de la cause par le procureur g6n6ral
dans Palmer's case (1856): [TRADUCTION] <rSi

nous d6couvrons des mobiles puissants, nous croi-
rons plus facilement A la probabilit6 que le crime a
6t6 commis; si par contre nous concluons A l'ab-
sence de mobile, la probabilit6 est invers6e.n

(5) Le mobile est donc toujours une question de fait et
de preuve et la n6cessit6 de s'y r6f6rer dans son adresse
au jury est r6gie par le devoir g6n6ral du juge de
premibre instance de [TRADUCTION] Kne pas seulement
r6capituler les thbses de la poursuite et de la d6fense
mais de pr6senter au jury les 616ments de preuve indis-
pensables pour parvenir A une juste conclusion.,

La seconde partie de cette proposition est
extraite du jugement du juge Spence dans Colpitts
c. La Reine8 , A la p. 752, cit6 A la fois par le juge
Ritchie dans l'arrt Imrich A la p. 626 et par le
juge Dubin A la p. 509, pour appuyer leurs concep-
tions divergentes de cette affaire. Je crois que ce
dernier conflit d'opinions peut nous 6clairer: dans
chaque cas, il peut clairement y avoir des diff6ren-
ces d'opinions quant A la question de savoir si
certains 616ments de preuve sont essentiels pour
l'une ou l'autre des parties. On devrait laisser
beaucoup de latitude au juge de premiere instance
pour d6cider quels 616ments de preuve sont
essentiels.

(6) Chaque affaire d6pend des circonstances uniques
qui l'entourent. La question du mobile est toujours une
question de mesure.

La n6cessit6 de donner des directives au jury sur
la question du mobile peut se situer entre deux
pbles. A l'un d'entre eux l'on trouve les affaires oa
la preuve de l'identit6 du meurtrier est entibrement
indirecte et la preuve du mobile par le ministbre
public tellement essentielle qu'on doit parler du
mobile dans l'adresse au jury. C'6tait pr6cis6ment
le cas de la preuve du minist~re pubic contre
Tatlay. II 6tait essentiel d'6tablir le mobile et c'est
A bon droit que le juge de premiere instance a
parl6 du mobile dans son adresse au jury quant A
Tatlay. A l'autre p6le oA la directive concernant le

8 [1965] R.C.S. 739.
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absence of motive and this may become of great
significance as a matter in favour of the accused.
Between these two end points in the continuum
there are cases where the necessity to charge on
motive depends upon the course of the trial and
the nature and probative value of the evidence
adduced. In these cases, a substantial discretion
must be left to the trial judge. In Imrich, for
example, the evidence of exclusive opportunity was
such that motive receded into the background.

The Present Case

In the light of the foregoing propositions, I
examine the case at bar. One of the points to note
is that the Crown put forward two alternative
theories as to the transaction between Tatlay and
Lewis. The dominant theory of the Crown was that
Tatlay, enraged at his daughter's defiance, insti-
gated Lewis to fashion and mail the kettle-bomb
which killed the couple. Alternatively, the Crown
suggested that Tatlay or some other person might
have made the bomb and that Lewis mailed the
parcel, knowing it to contain a bomb. The broad
theory related to both Tatlay and Lewis, the
narrow theory related only to Lewis. Thus Lewis
would stand convicted, as the trial judge pointed
out in his charge, if the jury accepted either
theory:

Now, if you were satisfied beyond a reasonable doubt
that Lewis made this bomb and that Tatlay procured
him to do it, that is, enlisted his services to do it, then I
say-and I will tell you the law more particularly in a
few moments-that you would have evidence upon
which you could find-that you are satisfied beyond a
reasonable doubt that these men were guilty of murder.

Alternatively, it seems to me that even if you found
that Lewis did not fashion the lethal weapon but he was
the courier, that is, he is the one who mailed it and that
he mailed it with the realization of what he was mailing,
again I would say that would be evidence if you are
satisfied beyond a reasonable doubt of that fact, to
justify finding that he was guilty of murder.

The actus reus of the narrow theory is identified
by the Crown as the mailing of the parcel. This

mobile est 6galement n6cessaire, on retrouve l'af-
faire oa il y a preuve d'une absence de mobile-un
616ment qui peut 6tre trbs important en faveur de
l'accus6. Entre ces deux pales tombent les affaires
o6 la n6cessit6 de donner une directive sur la
question du mobile d6pend du cours du procks et
de la nature et de la valeur probante de la preuve.
Dans ces derniers cas, le juge de premiere instance
doit pouvoir exercer une large discr6tion. Dans
l'arret Imrich, par exemple, la preuve de l'occasion
exclusive 6tait telle que la question du mobile 6tait
rel6gu6e au second plan.

La pr6sente affaire

Examinons la pr6sente affaire A la lumibre des
propositions pr6c6dentes. Un des points A souligner
est que le ministbre public a pr6sent6 sous forme
d'alternative deux th6ories au sujet des rapports
entre Tatlay et Lewis. La thborie dominante du
ministbre public 6tait que Tatlay, enrag6 par la
r6bellion de sa fille, a incit6 Lewis A fabriquer et A
mettre A la poste la bombe-bouilloire qui a tu6 le
couple. Ou encore, le ministbre public a sugg6r6
que Tatlay ou quelque autre personne pouvait
avoir fabriqu6 la bombe et que Lewis a mis le colis
A la poste sachant qu'il contenait une bombe. La
th6se large avait trait A la fois A Tatlay et A Lewis,
la th6se 6troite A Lewis seulement. Lewis serait
donc d6clar6 coupable, comme l'a signal6 le juge
de premiere instance dans son adresse, si le jury
acceptait l'une ou l'autre these:
[TRADUCTION] Alors, si vous 6tiez convaincus hors de
tout doute raisonnable que Lewis a fabriqu6 cette bombe
et que Tatlay l'a incit6 A le faire, c'est-A-dire l'a engag6
pour le faire, je vous dis-et je vous expliquerai plus
pr6cis6ment le droit dans quelques instants-que vous
auriez IA une preuve qui vous permettrait de conclure-
que vous 8tes convaincus hors de tout doute raisonnable
que ces hommes sont coupables de meurtre.

Par ailleurs, il me semble que meme si vous concluiez
que Lewis n'a pas fabriqu6 l'instrument meurtrier mais
qu'il 6tait le messager, c'est-A-dire que c'est lui qui I'a
mis A la poste et qui I'a mis A la poste en sachant ce que
contenait son envoi, je vous dirais encore que cela consti-
tuerait une preuve qui, si vous 6tiez convaincus de ce fait
hors de tout doute raisonnable, justifierait que vous le
trouviez coupable de meurtre.

L'actus reus de la th6se 6troite est, suivant le
ministare public, la mise A la poste du colis. Ceci a
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removes the materiality of motive as to proof of
identity and thus narrows the necessary mental
element or mens rea to knowledge that the parcel
contained a bomb, the requisite specific intent
following as a matter of inference.

I turn then to the question whether motive was a
matter of evidence essential to the defence of
Lewis. At the opening of his address to the jury,
Mr. Harris, counsel for Lewis, stated:
The key question is, of course, who did this. I add
something extra to what Mr. Braidwood said-why did
they do it? Those two questions, as far as I am con-
cerned, can't be separated. When you ask who did this,
why they did it, why he did it. Those are fundamental
questions.

and in the penultimate paragraph of his address he
said:
One quick statement comes in at this point, and I think
that is motive. Such a diabolical deed must have a
motive. Look to Jim Lewis. He has no motive. In this
courtroom-he did not know these people. He did not
know of the problems in Santa Tatlay's family. He had
no motive to kill anyone. He has said here "I got the
parcel. I didn't know its contents. I sent it forward. I
never intended to kill anyone, never intended anyone to
be harmed." The man has no motive at all, and that is a
very troublesome aspect of this case. There is no motive
there at all. Look at the motive of Santa Tatlay, the
tremendous motive of Santa Tatlay.

In the charge by the trial judge, there was no
adversion to motive in so many words. The effect
of the acceptance of Brabant's evidence is
mentioned:
... this [Brabant's] testimony would tend to reflect on
the credibility of Lewis and tend to support the Crown's
theory that Lewis had more than an innocent knowl-
edge. In fact, the Crown says it fairly supports the
proposition that he is a principal party to this heinous
act-if at least he did not fashion the kettle, he knew
what it was and for what purpose it was intended.

At a couple of points, the trial judge intimated
quite strongly that Schmidt's testimony was that
the two accused "would not have been able to meet
on the parking lot if they were changing shifts".

pour effet de supprimer la n6cessit6 du mobile
comme 616ment de la preuve d'identit6 et par
cons6quent de r6duire l'616ment moral ou mens rea
n~cessaire A la connaissance que le colis contenait
une bombe, I'intention sp6cifique requise s'ensui-
vant logiquement.

Voyons maintenant si l'absence de mobile 6tait
un 616ment de preuve essentiel A la d6fense de
Lewis. Au d6but de son plaidoyer au jury, Mc
Harris, avocat de Lewis, a d6clar6:
[TRADUCTION] La question cl6 est, bien stir, qui a fait
cela. J'ajoute A ce qu'a dit M. Braidwood-pourquoi
l'ont-ils fait? En ce qui me regarde, on ne peut s6parer
ces deux questions. Lorsque vous demandez qui l'a fait,
pourquoi l'ont-ils fait, pourquoi l'a-t-il fait. Ce sont IA
des questions fondamentales.

et dans l'avant-dernier alin6a de son plaidoyer il a
dit:
[TRADUCTION] Il est un point qu'on doit soulever main-
tenant et c'est celui du mobile. Une action aussi diaboli-
que doit avoir un mobile. Pensez A Jim Lewis. Il n'a
aucun mobile. Dans la salle d'audience-il ne connais-
sait pas ces gens-ld. 11 ne savait rien des probl6mes de la
famille de Santa Tatlay. 11 n'avait aucun motif de tuer
qui que ce soit. 11 a d6clar6 ici sJ'ai eu le colis. Je ne
connaissais pas son contenu. Je l'ai exp6di6. Je n'ai
jamais eu l'intention de tuer qui que ce soit, je n'ai
jamais voulu faire de mal A personnep. L'homme n'a pas
de mobile du tout et c'est un aspect trbs troublant de
l'affaire. 11 n'y a 1A absolument aucun mobile. Pensez au
mobile de Santa Tatlay, au puissant mobile de Santa
Tatlay.

L'adresse au jury du juge de premiere instance
ne traite pas express6ment du mobile. Elle men-
tionne l'effet qu'aurait l'acceptation du t6moi-
gnage de Brabant:
[TRADUCTION] ... ce t6moignage [celui de Brabant]
aurait tendance A diminuer la cr6dibilit6 de Lewis et A
appuyer la th6se du ministbre public que Lewis avait une
connaissance coupable. D'ailleurs, le ministire public
pr6tend qu'il appuie la proposition que Lewis est com-
plice de ce crime atroce-si ce n'est pas lui qui a
transform6 la bouilloire, il savait ce que c'6tait et A
quelle fin on la destinait.

A quelques reprises, le juge de premiere instance a
laiss6 assez clairement entendre que le t6moignage
de Schmidt 6tait A l'effet que les deux accus6s
[TRADUCTION] ((n'auraient pu se rencontrer au
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Again, there is no error in these remarks.

The trial judge covered the character evidence
adduced by Lewis:
Briefly a man can always call evidence of his general
reputation in the community for the purpose of showing
that you should believe him when he testified, or if he
has testified, or that he is not, because of his background
or character, the type of man who would commit the
type of crime of which he is accused.

Although it is true that the word "motive" is not
used, the jury was invited to consider whether
Lewis was the type of man who would commit the
type of crime of which he was accused.

The judge reviewed the address of Lewis' coun-
sel, Mr. Harris, to the jury, summarizing the
theory of the defence succinctly:
He [Mr. Harris] said that this man [Lewis] was really
an innocent dupe, and that he mailed this parcel all
right, which ultimately caused the explosion, but that he
had nothing to do with the fashioning of this lethal
weapon.

The objections of counsel for Lewis to the
charge were three in number: (1) the treatment of
Brabant's testimony concerning the round, shiny
metallic object in the box on the first trip to
Kamloops; (2) the reference to the existence of a
conversation between Lewis and Brabant subse-
quent to the killings in which mention was made
of "boom or blast", as "sheer speculation"; and (3)
the apparent foreclosure by the trial judge of any
opportunity for Lewis and Tatlay to have met at
the shift change, based upon Schmidt's testimony.
All three objections were rejected by the trial
judge. The failure of defence counsel to object to
the absence of reference to motive in the judge's
charge as to Lewis does not preclude objection
being taken before this Court. The objections
taken at trial are, however, indicative of the pri-
mary concerns of defence counsel, and in the case
at bar are of some assistance in assessing the
essentiality of reference to absence of motive.

terrain de stationnement durant leur changement
de postem. Ces observations non plus ne contien-
nent aucune erreur.

Le juge de premiere instance a trait6 de la
preuve de moralit6 pr6sent6e par Lewis:
[TRADUCTION] Je vous dis trbs succinctement qu'un
homme peut toujours pr6senter la preuve de sa bonne
r6putation dans la localit6 pour montrer que vous
devriez le croire quand il t6moigne, ou s'il a t6moign6 ou
encore qu'd cause de ses ant6c6dents ou de ses bonnes
moeurs il n'est pas le genre d'homme qui commettrait le
genre de crime dont il est accus6.

Bien qu'il soit vrai qu'on n'ait pas mentionn6 le
mot ((mobile)), on a invit6 le jury A se demander si
Lewis 6tait le genre d'homme qui commettrait le
genre d'infraction dont on l'accusait.

Le juge s'est report6 au plaidoyer au jury de
l'avocat de Lewis, Me Harris, et a succinctement
r6sumb la th6orie de la d6fense:
[TRADUCTION] II [Me Harris] a d6clar6 que cet homme
[Lewis] 6tait un innocent qu'on avait dup6, qu'il avait
effectivement mis A la poste le colis qui avait caus6
l'explosion mais qu'il n'avait rien eu A faire avec la
fabrication de cette arme meurtribre.

L'avocat de Lewis a object6 A trois parties de
l'adresse: (1) La partie ayant trait au t6moignage
de Brabant au sujet de l'objet m6tallique rond et
brillant dans la boite lors du premier voyage A
Kamloops; (2) la qualification de <purement con-
jecturales attach6e A l'existence d'une conversation
ayant eu lieu entre Lewis et Brabant apris les
meurtres et au cours de laquelle on avait men-
tionn6 un ((boum ou explosion); et (3) la n6gation
apparente par le juge de toute possibilit6 que
Lewis et Tatlay se soient rencontr6s lors du chan-
gement de poste, d'aprds le t6moignage de
Schmidt. Le juge de premiere instance a rejet6 les
trois objections. Le d6faut par l'avocat de la
d6fense d'objecter A l'absence de r6f6rence au
mobile dans l'adresse du juge relative A Lewis
n'empache pas de soulever ce moyen devant cette
Cour. Les objections faites au procks refl6tent
cependant les preoccupations principales de l'avo-
cat de la d6fense et, dans la pr6sente affaire, elles
nous sont d'une certaine utilit6 pour appr6cier
dans quelle mesure une r6f6rence A l'absence de
mobile 6tait essentielle.
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It is not surprising that counsel for Lewis con-
centrated his objections upon the three pieces of
evidence to which I have referred. If Lewis did buy
a kettle, and not a percolator; if Lewis did mention
a "boom or blast" on the second Kamloops trip,
and not in a later conversation with Brabant; if it
was impossible for Tatlay and Lewis to meet casu-
ally at the shift change at the mine, and they must
have met otherwise; then Lewis' "innocent dupe"
defence would have been left in tatters. Absence of
motive, although emphasized in a concluding para-
graph of Mr. Harris' submission to the jury, would
carry little weight by comparison.

Counsel for Lewis properly emphasized in argu-
ment before this Court the crucial nature of the
evidence or Brabant, an admitted criminal and
alcoholic, and urged that in assessing his credibili-
ty and that of Lewis, the absence of proven motive
on the part of Lewis should be put in the scale in
his favour. This submission at first impression has
a certain persuasiveness, but when one reads and
re-reads the evidence at trial, in particular the
cross-examination of Lewis, the submissions of
counsel, and the judge's charge, I do not think that
one can properly attribute reversible error to the
trial judge in failing to direct the jury as to the
concept of motive.

Applying the propositions which I have outlined
earlier, it will be seen that motive was not proven
as part of the Crown's case, nor was absence of
motive proven by the defence. There was, there-
fore, no clear obligation in law to charge on
motive. Whether or not to charge became, there-
fore, a matter of judgment for the trial judge and
his decision should not be lightly reversed. As
Coyne J. A. said in R. v. Malanik (No. 2)9, at p.
164:

The summing-up must not be examined microscopically
in a critical spirit to make post facto fault-finding (Rex
v. Stoddart (1909), 2 Cr. App. R. 217, approved in
Preston v. The King, 7 C.R. 72, [1949] S.C.R. 156 at
162, 93 C.C.C. 81, 1949 Can. Abr. 148) but solely to
determine whether the summing-up as a whole in the

9 (1951), 13 C.R. 160 (Man. C.A.).

Il n'est pas surprenant que l'avocat de la d6fense
ait concentr6 son opposition sur les trois 616ments
de preuve que j'ai mentionn6s. Si Lewis a achet6
une bouilloire et non pas un percolateur; si Lewis a
mentionn6 un ((boum ou explosions lors du second
voyage A Kamloops et non pas dans une conversa-
tion subs6quente avec Brabant; et s'il 6tait impos-
sible pour Tatlay et Lewis de se croiser au change-
ment de poste A la mine et qu'ils aient dO se
rencontrer ailleurs; la d6fense ad'innocent dup& de
Lewis aurait 6t6 mise en pieces. L'absence de
mobile, bien qu'elle ait 6t6 soulign6e dans un des
derniers alin6as du plaidoyer de Mc Harris au jury,
aurait eu, en comparaison, trbs peu de poids.

Devant cette Cour, I'avocat de Lewis a trbs
justement soulign6 l'importance capitale du t6moi-
gnage de Brabant, criminel avou6 et alcoolique, et
il a pr6tendu que dans l'appr6ciation de sa cr6dibi-
lit6 et de celle de Lewis, I'absence de preuve de
mobile chez Lewis devrait peser en sa faveur. A
premi&re vue, cet argument n'est pas d6nu6 de
force persuasive mais si on lit et relit la preuve
pr6sent6e au procks, en particulier le contre-inter-
rogatoire de Lewis, les plaidoyers des avocats et
l'adresse du juge, je ne crois pas que l'absence de
directive au jury quant A la notion du mobile
puisse constituer une erreur justifiant l'interven-
tion d'un tribunal d'appel.

Si l'on applique les propositions que j'ai pr6sen-
t6es plus haut, on constatera que le ministbre
public n'a pas 6tabli de mobile comme 616ment de
preuve de la culpabilit6 et que la d6fense de son
c6t6 n'a pas prouv6 l'absence de mobile. 11 n'y
avait donc aucun devoir impbratif en droit de
donner une directive quant au mobile. La d6cision
de donner cette directive relevait donc du pouvoir
discr6tionnaire du juge de premiere instance et on
ne devrait pas infirmer sa d6cision A la 16g6re.
Comme l'a d6clar6 le juge Coyne dans l'arrt R. v.
Malanik (No. 2)9, p. 164:

[TRADUCTION] On ne doit pas passer au microscope
l'adresse du juge avec un esprit critique dans le but de
trouver des erreurs post facto (Rex v. Stoddart (1909),
2 Cr. App. R. 217, approuv6 dans Preston c. Le Roi, 7
C.R. 72, [19491 R.C.S. 156, p. 162, 93 C.C.C. 81, 1949
Can. Abr. 148) mais seulement pour d6cider si I'adresse,

9 (1951), 13 C.R. 160 (C.A. Man.).
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light of all the proceedings was such as to enable the
jury to appreciate the case before them and their powers
and duty and to afford some reasonable assistance to the
exercice and performance of them in the case.

Every summing-up must be regarded in the light
of the conduct of the trial and the questions which
have been raised by the counsel for the prosecution
and for the defence respectively: per Alverstone
L.C.J. in R. v. Stoddart 10, at p. 246.

Counsel at trial did not ask the judge to instruct
on motive, and the judge obviously felt that such
instruction was not called for, in the light of the
entire trial. Although the evidence of Brabant was
important to the case against Lewis, there was
really very little conflict between the evidence of
Brabant and that of Lewis. The question was
rather one of inference from undisputed facts.
Brabant testified to the purchase by Lewis of a
round, shiny object on October 17, 1972, con-
tained in a box similar in size to that which
contained the kettle-bomb. Lewis did not deny the
purchase on that date of a round, shiny object
contained in such a box. He said that the object
was a coffee percolator, and not an electric water
kettle. It was left to the jury to decide whether the
object was as Lewis stated. In doing so, Lewis'
explanation of buying a present midway between
anniversary and birthday could be appraised.

It is also important to note that there is no real
conflict between the evidence of the two men as to
what occurred at the Post Office at the time the
parcel was mailed. Lewis explained that he was
looking up the address of a machinery company,
but he failed to explain why this would be neces-
sary when, on his own testimony, he was in Kam-
loops frequently for the purchase or repair of
machinery parts needed on his ranch.

Finally, with respect to the evidence as to "boom
or blast", as I read the evidence, Lewis does not
deny a conversation between himself and Brabant

10 (1909), 2 Cr. App. R. 217.

dans son entier et A la lumibre de tout le procks, 6tait de
nature A permettre aux jur6s d'appr6cier l'affaire qu'ils
avaient entendue, de comprendre quels 6taient leurs
pouvoirs et leurs devoirs et de les aider raisonnablement
A exercer ces pouvoirs et devoirs dans l'affaire devant
eux.

Toute adresse doit 6tre examin6e A la lumibre du
procks et des questions qui ont 6t6 soulev6es par
l'avocat de la poursuite et de la d6fense respective-
ment: le juge en chef Alverstone dans l'arr~t R. v.
Stoddart 10, p. 246.

Au procks, l'avocat n'a pas demand6 au juge de
donner une directive quant au mobile et le juge n'a
6videmment pas estim6 qu'il 6tait n6cessaire d'en
donner une, A la lumi&re de tout le procks. Bien
que le t6moignage de Brabant ait constitu6 une
preuve importante contre Lewis, il y avait en
r6alit6 trbs peu de conflit entre le t6moigange de
Brabant et celui de Lewis. Il s'agissait plut6t des
conclusions A tirer des faits non contest6s. Brabant
a t6moign6 que Lewis, le 17 octobre 1972, avait
achet6 un objet rond et brillant contenu dans une
boite de mime grandeur que celle qui contenait la
bouilloire-bombe. Lewis n'a pas ni6 avoir achet6 A
cette date un objet rond et brillant contenu dans
une telle boite. 11 a d6clar6 que l'objet 6tait un
percolateur et non une bouilloire 6lectrique. Il
revenait au jury de d6cider si l'objet 6tait tel que
Lewis le d6clarait. En prenant cette d6cision, il
pouvait 6valuer l'explication de Lewis qu'il avait
achet6 un cadeau entre la date d'un anniversaire
de mariage et celle d'un anniversaire de naissance.

Il est 6galement important d'observer qu'il n'y a
pas de v6ritable conflit entre les t6moignages des
deux hommes sur ce qui s'est pass6 au bureau de
poste au moment oi le colis a 6t6 mis A la poste.
Lewis a expliqu6 qu'il cherchait I'adresse d'une
compagnie d'outillage, mais il n'en a pas expliqu6
la n6cessit6 alors que d'aprbs son propre t6moi-
gnage, il venait fr6quemment A Kamloops acheter
ou faire r6parer de l'outillage qu'il utilisait sur son
ranch.

Enfin, en ce qui regarde la preuve relative au
((boum ou explosion)) telle que je la comprends,
Lewis ne nie pas qu'il y a eu une conversation

10 (1909), 2 Cr. App. R. 217.
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in which the words "boom or blast" were used. His
position would seem to be that such a comment
was made, or may have been made, not during the
journey back to Merritt on October 19, 1972, but
at some later date. The trial judge dealt with the
"boom or blast" point in the following manner,
and I cite his remarks in extenso, having regard to
the importance of this part of the charge:

Brabant said that on the way home Lewis said "Art,
you listen to the radio in the morning, you will hear
about a boom or a blast". Brabant said he listened the
next morning but didn't hear anything unusual and he
said he listened every morning for the next two or three
days and then one morning heard that there had been a
blast in New Westminster involving two people, and
because of this incident, he looked for receipts from
stores in Kamloops from his Kamloops trips because he
figured that he might in some way be connected with it,
so obviously this situation the Crown had mentioned,
caused him to be very apprehensive.

Now, also in cross-examination, Mr. Kaatz queried
Mr. Brabant regarding the testimony-regarding his
testimony-that when they were returning from Kam-
loops, Lewis said "Art, listen to the radio tomorrow, you
are going to hear that a boom or a blast"'-Brabant
reiterated that Lewis had said this, and Mr. Kaatz
suggested that perhaps Lewis could have said that he
heard-or Lewis had said he heard about a boom or a
blast and Mr. Brabant replied yes, but by looking at the
transcript I cannot understand, the way that conversa-
tion went it would probably be more significant to you.
In any event, you will have to determine whether Lewis
said that Brabant should listen to the radio in a day or
so to hear about a boom or a blast or whether he said
simply that he, Lewis, had heard about a boom or a
blast. Frankly, in the circumstances the latter suggestion
does not seem consistent with the situation-why would
Lewis say that he had heard about a boom or a blast?
Lewis, of course, cannot recollect making such a
statement.

Now, I pause here to point out that in his address,
Mr. Harris said he was not calling Mr. Brabant a liar
but simply saying that any discrepancy between Lewis
and Brabant should be resolved in Mr. Lewis' favour
because of Brabant's propensity for liquor, and I sup-
pose the fact that he had a long criminal record, which I

entre Brabant et lui au cours de laquelle les mots
aboum ou explosion) ont 6t6 prononc6s. Ce qu'il
semble affirmer c'est qu'un commentaire sembla-
ble a 6t6 fait ou a pu avoir t fait, non pas durant
le voyage de retour A Merritt le 19 octrobre 1972,
mais A une epoque post6rieure. Le juge de pre-
midre instance a trait6 de la question du aboum ou
explosion)) de la fagon suivante et je citerai au
complet ses paroles, 6tant donn6 l'importance de
cette partie de l'adresse:

[TRADUCTION] Brabant a d6clar6 que sur le chemin
du retour Lewis a dit *Art, 6coute la radio demain
matin, tu entendras parler d'un boum ou d'une explo-
sion,. Brabant a dit qu'il a 6cout6 la radio le lendemain
matin mais qu'il n'a rien entendu de sp6cial et il a dit
qu'il avait 6cout6 tous les matins pendant les deux ou
trois jours suivants et qu'enfin, un matin, il a entendu
dire qu'il y avait eu une explosion a New Westminster
qui avait fait deux victimes et qu'A cause de cet incident,
il a cherch6 des regus des magasins de Kamloops qu'il
avait eus durant ses voyages A Kamloops parce qu'il
estimait qu'il serait peut-8tre impliqu6 de quelque fagon,
alors, bien entendu, cette situation mentionn~e par le
ministbre public l'a rendu trbs nerveux.

En contre-interrogatoire Me Kaatz a pos6 A M. Bra-
bant des questionE au sujet de son t6moignage-au sujet
de son t6moignage-qu'en revenant de Kamloops Lewis
a dit ((Art, 6coute la radio demain tu entendras parler
d'un boum ou d'une explosion Brabant a maintenu
que Lewis avait d6clar6 cela et Me Kaatz a sugg6r6 que
Lewis a pu avoir dit qu'il avait entendu ou Lewis avait
dit qu'il avait entendu parler d'un boum ou d'une explo-
sion et M. Brabant a r6pondu oui, mais en examinant la
transcription je ne comprends pas, de la fagon dont cette
conversation s'est d6roulbe elle aurait peut-8tre plus de
sens pour vous. En tout 6tat de cause, vous aurez A
d6terminer si Lewis a dit que Brabant devait 6couter la
radio dans un jour ou deux pour entendre parler d'un
boum ou d'une explosion ou s'il a dit tout simplement
que lui, Lewis, avait entendu parler d'un boum ou d'une
explosion. Franchement, dans les circonstances la
seconde suggestion semble 6trange-pourquoi Lewis
aurait-il dit qu'il avait entendu parler d'un boum ou
d'une explosion? Lewis, bien sfir, ne se souvient pas
d'avoir fait une d6claration semblable.

Je m'arr8te pour faire remarquer que dans son plai-
doyer, Me Harris a dit qu'il ne traitait pas M. Brabant
de menteur mais simplement que toute divergence entre
Lewis et Brabant devrait 8tre r6solue en faveur de M.
Lewis A cause de la tendance de Brabant A faire usage
d'alcool et aussi je suppose le fait qu'il avait un casier
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will deal with shortly. However, he also suggested that
this conversation about a boom or a blast took place
when Lewis went to speak to Brabant about mailing the
parcel. I looked at my notes when Mr. Harris was
making that observation, and I also looked at the tran-
script, and frankly I find no such conversation at all. In
fact, unfortunately, they did not as-Mr. Kaatz did not
put to Mr. Brabant in cross-examination, as normally he
should have, the fact that Lewis did go to him apparent-
ly about this parcel, after he heard about the blast. So
far as you are concerned, I tell you right now, there is no
evidence from which you can infer that these gentlemen
had any conversations about a boom or a blast after Mr.
Lewis learned about it, and for you to think there was
would be sheer speculation.

In the cross-examination of Lewis the following
questions were asked and answers given, but it was
never made clear as to where, or at what subse-
quent time, Lewis discussed "boom or blast" with
Brabant:

Q. And Mr. Brabant indicated you had said some-
thing concerning listening to the radio for a boom
or a blast?

A. No sir, I never made any statement like that.

Q. At a subsequent time did you discuss a boom or a
blast with Mr. Brabant?

A. Yes, I did.

The charge continues:

In the course of his cross-examination, Mr. Brabant
conceded that he had been a fairly heavy drinker and
had been in Essondale, I guess in early 1972 for thirty
days with regard to his drinking problem. He conceded
too in cross-examination, that he had had a number of
convictions since 1936, some involving breaking and
entering and theft, and others simple theft, and one or
two involving possession of stolen property, and quite a
few involving drinking while driving. I pause here to
point out that when a person is in the witness stand, he
can be cross-examined about any criminal record, and
the basis for permitting that type of cross-examination is
to give the trier of the facts, the jury, an opportunity to
say "Well now, this man appears to have a bad back-
ground criminally. Can I place any credence on his
testimony whatsoever?" A lot will depend on the nature
of the crime that he had been convicted of. You might
say, having regard to this man's background, the fact

judiciaire charg6 dont je parlerai bient6t. Cependant, il
a 6glament laiss6 entendre que cette conversation au
sujet d'un boum ou d'une explosion a eu lieu lorsque
Lewis est all6 parler A Brabant de la mise A la poste du
colis. J'ai consult6 mes notes quand Me Harris a fait
cette remarque et j'ai 6galement consult6 la transcrip-
tion et franchement je ne trouve aucune conversation de
ce genre. En r6alit6, malheureusement, ils n'ont pas-
Me Kaatz n'a pas demand6 A M. Brabant en contre-
interrogatoire comme il aurait dfi normalement le faire,
si Lewis est all6 le voir apparemment au sujet du colis,
aprbs qu'il a entendu parler de l'explosion. En ce qui
vous regarde, je vous le dis tout de suite, il n'y a aucune
preuve qui vous permettrait de conclure que ces mes-
sieurs ont eu des conversations concernant un boum ou
une explosion aprbs que M. Lewis l'ait appris et pour
vous de le penser serait purement conjectural.

Durant le contre-interrogatoire de Lewis, les
questions et les r6ponses suivantes ont t 6chan-
g6es mais on n'a jamais dit clairement ofi ou A
quelle 6poque subs6quente, Lewis a discut6 du
((boum ou explosion>> avec Brabant:

[TRADUCTION] Q. Et M. Brabant a dit que vous
aviez d6clar6 quelque chose concernant I'6coute de
la radio pour entendre parler d'un boum ou d'une
explosion?

R. Non Monsieur je n'ai jamais rien d6clar6 de la
sorte.

Q. Par la suite avez-vous discut6 d'un boum ou d'une
explosion avec M. Brabant?

R. Oui.

L'adresse continue:

[TRADUCTION] Durant son contre-interrogatoire, M.
Brabant a admis qu'il faisait consid6rablement usage
d'alcool et qu'il avait pass6 trente jours A Essondale, au
d6but de 1972 je pense A cause de son alcoolisme. II a
admis aussi en contre-interrogatoire qu'il avait 6t6 con-
damn6 plusieurs fois depuis 1936, pour vol avec effrac-
tion, vol qualifi6, vol simple, une ou deux infractions de
recel et un bon nombre d'infractions d'ivresse au volant.
Je tiens A signaler ici que lorsqu'une personne t6moigne
on peut la contre-interroger au sujet de son casier
judiciaire et ce genre de contre-interrogatoire est permis
pour donner au juge des faits, au jury, l'occasion de dire
((Bien, cet homme semble avoir un mauvais dossier
judiciaire. Peut-on ajouter foi A son t6moignage?> Le
genre de crimes pour lesquels il a 6 condamn6 est un
facteur important. Vous pouvez dire, eu 6gard aux ant6-
c6dents de cet homme, au fait qu'il a 6t6 condamn6 pour
des crimes impliquant une turpitude morale, des choses
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that he has been convicted of crimes involving moral
turpitude, things like that that you will not believe a
thing he says-or you may say alternatively, "Well, he
has a record but it is not that type of record which
would cause me to doubt his veracity". Basically, I do
not think that Mr. Harris is saying that this man's
record is such that he is completely unreliable. The fact,
as I gather, or the approach of Lewis and the Defence-
there is only one or two areas where there is any
difference of opinion or difference in evidence as to what
occurred-that is different so far what occurred any
time Brabant was there-that is the question of the
parcel and the question of his conversation about the
boom or the blast, but I think the nub of the submission
in that respect is this: that he obviously had to put it,
politely, a propensity for drink. (And apparently for,
travelling to and from Kamloops and drinking on the
way). I assume it is better as a passenger, rather than a
driver. In those circumstances, you should not really
place too much reliance or credence or weight on Bra-
bant's testimony because he might have been a little far
gone on the way back to really recall what Lewis said
and in fact, is conjuring up this conversation. However,
the Crown points out that when you look at this you
have to consider the fact that he did listen to the radio
regularly apparently, according to his testimony, and
that as soon as he heard about the explosion he immedi-
ately became apprehensive and started to find material
to justify his own presence in Kamloops and that when
Lewis did confront him about the fact that he said,
allegedly "Remember that parcel we mailed" and Bra-
bant replied, according to Lewis-"The parcel you
mailed"-and the Crown says that these are pieces of
evidence which strongly indicate that, or should suggest
strongly, that this conversation did take place on the
way, otherwise why would Brabant be apprehensive-
why would Brabant listen to the radio for a boom or a
blast-or why should he be so categorical about saying
the parcel you mailed, not we mailed?

Now, if you accept Brabant's testimony as he has
given it to you here with regard, particularly with regard
to the conversation about the boom or a blast, then this
testimony would tend to reflect on the credibility of
Lewis and tend to support the Crown's theory that
Lewis had more than an innocent knowledge. In fact,
the Crown says it fairly supports the proposition that he
is a principal party to this heinous act-if at least he did
not fashion the kettle, he knew what it was and for what
purpose it was intended.

du genre, vous pouvez dire que vous ne croirez rien de ce
qu'il dit ou, encore, vous pouvez dire, aEh bien, il a un
casier judiciaire mais ce n'est pas ce genre de casier
judiciaire qui m'entrainerait A douter de ses parolesp.
Dans le fond, je ne crois pas que MO Harris a d6clar6
que le casier judiciaire de cet homme est tel qu'il n'a
aucune cr6dibilit6. Ce que je comprends, ou du moins la
position de Lewis et de la d6fense-il n'y a qu'une ou
deux questions oi6 il y a une divergence d'opinions ou
divergence dans la preuve de ce qui s'est produit-qui
diffbre en ce qui regarde ce qui s'est pass6 les fois que
Brabant y 6tait-c'est-A-dire la question du colis et la
question de sa conversation A propos du boum ou de
l'explosion, mais je crois que I'essentiel de l'argument A
ce sujet est qu'il avait 6videmment, en termes polis,
tendance A boire. (Et apparemment aussi une tendance
aux voyages aller-retour A Kamloops en buvant.) Je
pr6sume qu'il est mieux de le faire comme passager que
comme conducteur. Dans ces circonstances vous ne
devriez pas accorder trop de poids ou vous fier trop au
t6moignage de Brabant parce qu'il a pu avoir 6t6 un peu
trop 6mch6 sur le chemin du retour pour v~ritablement
se souvenir de ce que Lewis a dit ou m8me inventer toute
la conversation. Cependant, le ministire public signale
que lorsque vous appr6cierez cette partie de la preuve
vous devrez tenir compte du fait qu'il a apparemment
6cout6 rigulibrement la radio, d'aprbs son t6moignage,
et que dbs qu'il a entendu parler de l'explosion il est
devenu tout de suite nerveux et a tent6 de trouver les
documents qui justifieraient sa propre pr6sence A Kam-
loops et que lorsque Lewis l'a confront6 quant au fait
qu'il aurait dit eSouviens-toi de ce colis que nous avons
mis A la poste, et Brabant a r6pliqu6, d'aprbs Lewis-
(Le colis que tu as mis A la postew-et le ministbre public
d6clare que ces 616ments de preuve indiquent ou sugg6-
rent fortement que cette conversation a eu lieu en
chemin, autrement pourquoi Brabant aurait-il 6t6 ner-
veux?-Pourquoi Brabant aurait-il 6cout6 la radio pour
des nouvelles d'un boum ou d'une explosion?-ou pour-
quoi aurait-il insist6 pour dire>> le colis que tu as mis A la
poste* plut6t que de colis que nous avons mis A la
postex?

Ainsi, si vous acceptez le t6moignage de Brabant tel
qu'il vous I'a rendu en ce qui regarde particulibrement la
conversation au sujet du boum ou de l'explosion, ce
t6moignage aurait tendance A diminuer la cr6dibilit6 de
Lewis et A appuyer la th6se du ministbre public que
Lewis avait une connaissance coupable. D'ailleurs, le
ministire public pr6tend qu'il appuie la proposition que
Lewis est complice de ce crime atroce-si ce n'est pas
lui qui a transforme la bouilloire, il savait ce que c'6tait
et A quelle fin on la destinait.
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It is not readily apparent how a charge on
Lewis' motive or lack thereof could have aided in
assessing Brabant's credibility on the "boom or
blast" issue. In this regard, it is important to recall
that, except for denying that he got the return
address from the telephone booth, or that he spoke
of an explosion, Lewis admitted to virtually all, if
not all, of the particulars of the two trips to
Kamloops recounted by Brabant. There was no
apparent reason for Brabant to lie on any of the
points. The defence did not contend that Brabant
was lying, only that he was confused. It was open
to the jury to find in the cross-examination of
Lewis a much greater degree of uncertainty, con-
tradiction, and unexplained conduct than in the
examination and cross-examination of Brabant.

The evidence of Brabant did not stand alone.
There was undisputed evidence of the purchase in
Kamloops of a round, shiny object in a box, and
the mailing of a box of similar size two days later,
addressed in the handwriting of Lewis, repeatedly
marked "Fragile", and bearing the address of a
Kamloops motel as the return address. There was
no explanation as to why Tatlay would select
Lewis, a stranger, to mail the lethal parcel, par-
ticularly if it were manufactured by some uniden-
tified third party. I might note at this point that
there was no evidence led to confirm the purchase
by Lewis of a coffee percolator. Why go to Kam-
loops to buy a coffee percolator, rather than pur-
chasing one in Merritt? Why was the parcel not
mailed by Tatlay or Lewis at the post office in
Merritt, rather than in Kamloops, sixty miles
away? These were among the questions put to the
jury.

It was for the jury to assess the failure of Lewis
to report what had occurred to the proper authori-
ties, upon discovery that he had been duped, as he
contended, into complicity in a fiendish murder
plot. Over three years passed before the facts came
to light, and then not as a result of anything done
or said by Lewis. It was for the jury also to
consider the lack of candor in Lewis' statements to
the police, his initial denial of the handwriting, and

On ne voit pas bien comment des directives
quant au mobile ou l'absence de mobile de Lewis
auraient pu aider A 6valuer la cr6dibilit6 de Bra-
bant sur la question du ((boum ou explosion)). A cet
6gard, on doit se rappeler que Lewis a admis
presque tous, sinon tous les d6tails des deux voya-
ges A Kamloops que Brabant a narrbs, A l'excep-
tion du fait qu'il aurait obtenu son adresse d'exp6-
diteur dans la cabine t616phonique et qu'il aurait
parl6 d'une explosion. Brabant n'avait aucun motif
apparent de mentir sur aucune de ces questions.
La d6fense n'a pas pr6tendu que Brabant mentait,
mais seulement qu'il 6tait confus. Le jury pouvait
conclure que les r6ponses de Lewis A son contre-
interrogatoire 6taient plus incertaines, plus contra-
dictoires et laissaient davantage sans explication
un plus grand nombre d'actes que celles de Bra-
bant A son contre-interrogatoire.

Le t6moignage de Brabant n'6tait pas le seul
616ment de preuve. Il y avait la preuve non contre-
dite de l'achat A Kamloops d'un objet rond et
brillant dans une boite, et la mise A la poste, deux
jours plus tard, d'une boite de mime grandeur,
adress6e de la main de Lewis, marqu6e ((Fragile) A
plusieurs endroits et portant comme adresse de
l'exp6diteur un motel de Kamloops. Il n'y a eu
aucune explication du fait que Tatlay ait choisi
Lewis, un 6tranger, pour mettre A la poste le colis
fatal, surtout s'il avait 6t6 fabriqu6 par quelque
tiers inconnu. Je signalerai qu'on n'a pr~sent6
aucune preuve pour confirmer l'achat par Lewis
d'un percolateur. Pourquoi aller A Kamloops pour
acheter un percolateur plut6t que de l'acheter A
Merritt? Pourquoi le colis n'a-t-il pas 6t6 mis A la
poste au bureau de poste de Merritt par Tatlay ou
Lewis plut6t qu'A Kamloops, soixante milles plus
loin? Ces questions, entre autres, ont 6t6 pos6es au
jury.

Il revenait au jury d'6valuer l'omission par
Lewis de faire rapport aux autorit6s de ce qui
s'6tait pass6 lorsqu'il a d6couvert, comme il le
pr6tend, qu'il avait 6t6 dup6 A se rendre complice
d'un complot diabolique de meurtre. Plus de trois
ans se sont 6coul6s avant que les faits ne soient
r6v616s et ce n'est pas A la suite de ce que Lewis a
pu dire ou faire. 11 revenait aussi au jury de
prendre en consid6ration le manque de franchise

846 LEWIS V. THE QUEEN Dickson J. [1979]12 S.C.R.



LEWIS C. LA REINE Le Juge Dickson

his failure to mention Brabant, the only person
who could incriminate him. No mention was made
of any subsequent conversation with Tatlay in the
first statement yet, in the second statement, Lewis
relied on the alleged threat by Tatlay to explain
his failure to report to the police.

While the absence of motive would have
weighed in the balance of credibility between
Lewis and Brabant, and between Lewis and
Tatlay, one cannot say that absence of motive
could, of itself, have been destructive of any essen-
tial element of the Crown's case.

Any instruction on motive would have had to
make clear that there was no obligation on the
Crown to prove motive. Reference would have to
be made to the unsatisfactory state of the record as
to motive and the inconclusive cross-examination.
Cast in terms of the earlier discussion of motive in
criminal law, the case at bar falls squarely in the
middle of the continuum. As such, there was no
duty in law on the trial judge, in the circumstances
of the case, to instruct the jury on motive as a
matter of evidence essential in arriving at a just
conclusion in reference to Lewis' defence. It was
open to the judge to have charged on lack of
motive but, in my opinion, he cannot be faulted for
having failed to do so. It was a matter within his
discretion.

There is something overriding all of this. A trial
judge has a difficult task to perform in charging a
jury at the end of a lengthy trial, and he must be
given reasonable latitude in the discharge of that
responsibility. It is the charge as a whole that must
be considered in determining whether justice has
been done. The fundamental point in the instant
case is that motive is always a matter of fact and
evidence and, therefore, primarily for the judge
and jury rather than the appellate tribunal. Views
will in all likelihood differ in any case as to the
evidence which should be alluded to, and the evi-
dence which may be disregarded, by the trial judge
in the preparation of his charge, but unless the
result is such as to give rise to a substantial wrong

des d6clarations de Lewis A la police, sa premiere
d6n6gation de son 6criture et son omission de
parler de Brabant, la seule personne qui pouvait
l'incriminer. La premiere d6claration ne faisait
aucune mention d'une conversation subs6quente
avec Tatlay, et pourtant, dans la seconde d6clara-
tion, Lewis tentait d'expliquer son omission d'aller
A la police par les menaces qu'il aurait reques de la
part de Tatlay.

Bien que l'absence de mobile aurait pu 8tre un
facteur dans l'6valuation de la cr6dibilit6 respec-
tive de Lewis et de Brabant et de celle de Lewis et
de Tatlay, on ne peut dire que l'absence de mobile
aurait pu, par elle-mime, an6antir quelque 616-
ment essentiel de la preuve du ministbre public.

Toute directive sur la question du mobile devait
clairement expliquer que le ministbre public
n'avait aucune obligation de prouver un mobile. 11
aurait fallu mentionner le dossier incomplet quant
au mobile et le contre-interrogatoire non con-
cluant. Eu 6gard aux qualifications du mobile en
droit p6nal que nous avons propos6es plus haut, la
pr6sente affaire tombe carr6ment au milieu des
deux p6les. Il en r6sulte que le droit n'imposait pas
le devoir au juge de premiere instance, dans les
circonstances de l'affaire, de donner une directive
au jury sur la question du mobile comme question
de preuve essentielle A la juste appr6ciation de la
d6fense de Lewis. 11 6tait loisible au juge de donner
une directive sur l'absence de mobile mais, A mon
avis, on ne peut lui faire grief de ne pas l'avoir fait.
La question relevait de sa discr6tion.

Il y a un principe qui domine toute cette ques-
tion. La tdche du juge de premiere instance qui
donne des directives au jury A la fin d'un long
procks est trbs difficile et on doit lui donner une
latitude raisonnable pour s'acquitter de cette res-
ponsabilit6. On doit tenir compte de l'adresse dans
son ensemble pour d6cider si justice a 6t6 faite. Le
point fondamental de la pr6sente affaire est que le
mobile est toujours une question de fait et de
preuve et, par cons6quent, il relbve plut~t du juge
et du jury que du tribunal d'appel. Dans toutes les
affaires, les opinions diff6reront probablement
quant aux 616ments de preuve que devrait mention-
ner le juge de premiere instance dans son adresse
et quant A ceux qu'il peut ignorer; cependant, A
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or miscarriage of justice, then the failure to refer
to any particular evidence should not, in my view,
be regarded as reversible error entitling the
accused to a new trial.

In the result, I am unable to find error on the
part of the trial judge, and I therefore reach the
same conclusion as the Court of Appeal of British
Columbia.

I would, accordingly, dismiss the appeal.

Appeal dismissed.

Solicitors for the appellant: Raibmon, Young,
Campbell & Young, Vancouver.

Solicitors for the respondent: Hogarth, Oliver,
Hughes & Drabik, New Westminster.

moins que le r6sultat soit tel qu'il se produise un
tort important ou un d6ni de justice, I'omission de
mentionner un 616ment de preuve en particulier ne
devrait pas, selon moi, constituer une erreur de
droit permettant A l'accus6 de subir un autre
proces.

Il en r6sulte, A mon avis, que le juge de premiere
instance n'a pas err6 et j'en arrive par cons6quent
A la m8me conclusion que la Cour d'appel de la
Colombie-Britannique.

Je suis d'avis de rejeter le pourvoi.

Pourvoi rejet6.

Procureurs de l'appelant: Raibmon, Young,
Campbell & Young, Vancouver.

Procureurs de l'intimbe: Hogarth, Oliver,
Hughes & Drabik, New Westminster.
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Guardian Insurance Company of Canada
(Defendant) Appellant;

and

Victoria Tire Sales Ltd. and Peter
Greenberg (Plaintiffs) Respondents.

1979: January 31; 1979: October 2.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL OF
QUEBEC

Insurance - Liability insurance - Significant alter-
ation made by insurer to policy coverage - Insured not
told of change - Insurance card signed by agent -
Authority of agent - Construction of contract -
Intent of parties - Civil Code, arts. 1013, 1014, 1234,
1705, 2480 - Insurance Act, R.S.Q. 1964, c. 295, s.
214 - Highway Victims Indemnity Act, R.S.Q. 1964, c.
232, ss. 10, 12.

In October 1970 one of the respondents, Greenberg,
was driving a car owned by the other respondent, Vic-
toria Tire Sales Ltd. ("Victoria"), when he collided with
a motorcycle. The cyclist recovered judgment against
respondents, and the latter brought an action in warran-
ty against appellant ("Guardian"), the insurer of Vic-
toria. At the time of the accident, Victoria held two
separate Guardian insurance policies, issued and coun-
tersigned by A. Diamond Inc. ("Diamond") as "author-
ized representative": a garage policy and a fleet policy.
In the years prior to the accident, the garage policy
covered third party liability in respect of cars owned by
Victoria. However, the policy in effect in the year of the
accident contained a rider stating that the restricted
Insuring Agreement regarding third party liability stipu-
lated in this policy no longer applied to automobiles
owned by the insured. In addition, the fleet policy
covered automobiles described in a schedule, including
that involved in the accident, and contained an omnibus
clause. In the application, as in the schedule to the latter
policy, reference is made to the garage policy with
respect to third party liability. With the fleet policy, the
insurer supplied for each of the cars a Motor Vehicle
Liability Insurance Card which the agent gave to Vic-
toria. The Superior Court allowed Guardian's conten-
tion that the rider contained in the garage policy pre-
cluded the liability of the insurer, and it dismissed the
action in warranty against Guardian. This judgment was

Compagnie d'Assurance Guardian du
Canada (Dgfenderesse) Appelante;

et

Victoria Tire Sales Ltd. et Peter Greenberg
(Demandeurs) Intimis.

1979: 31 janvier; 1979: 2 octobre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Assurance - Assurance-responsabilit6 - Modifica-
tion importante apportge par l'assureur a la protection
de la police - Assurg non informg du changement -
Certificat d'assurance signg par l'agent - Mandat de
l'agent - Interpritation du contrat - Intention des
parties - Code civil, art. 1013, 1014, 1234, 1705, 2480
- Loi des assurances, S.R.Q. 1964, chap. 295, art. 214
- Loi de l'indemnisation des victimes d'accidents d'au-
tomobile, S.R.Q. 1964, chap. 232, art. 10, 12.

En octobre 1970, un des intim6s, Greenberg, condui-
sait une voiture appartenant A l'autre intimbe Victoria
Tire Sales Ltd. (tVictorias) lorsqu'il heurta une motocy-
clette. Le motocycliste ayant obtenu un jugement contre
les intim6s, ceux-ci intentbrent une action en garantie
contre l'appelante (aGuardiano) l'assureur de Victoria.
Au moment de l'accident, Victoria d6tenait de Guardian
deux polices d'assurance distinctes d6livr6es et contresi-
gn6es par A. Diamond Inc. (sDiamond>) A titre d'aagent
qualifibp: une police de garagiste et une police de parc
automobile. Au cours des annbes antbrieures A l'acci-
dent, la police de garagiste couvrait la responsabilit6
civile du fait des automobiles appartenant A Victoria.
Cependant la police en vigueur l'anne de f'accident
contenait un avenant d6clarant que la convention d'assu-
rance restreinte relative A la responsabilit6 civile stipul6e
dans cette police ne s'appliquait plus aux automobiles
appartenant A l'assur6. Par ailleurs, la police de parc
automobile couvre les automobiles d6crites en annexe,
dont celle impliqu6e dans l'accident, et contient une
clause omnibus. Dans la proposition, de m8me que dans
I'annexe de cette dernibre police, il y a un renvoi A la
police de garagiste en ce qui a trait A la responsabilit6
civile. Avec la police de parc automobile, I'assureur a
fourni, pour chaque automobile, un certificat d'assu-
rance-automobile responsabilit6 que l'agent a remis A
Victoria. La Cour sup6rieure a accept6 la pr6tention de
Guardian, savoir que l'avenant contenu dans la police de
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reversed by the Court of Appeal, and Guardian now
appeals to this Court.

Held: The appeal should be dismissed.

Per Martland, Dickson, Beetz, Pratte and McIntyre
JJ.: The appeal should be dismissed because the con-
struction of the policies of insurance leads to the conclu-
sion that Victoria was insured in respect to third party
liability under the relevant Insuring Agreement of the
fleet policy then in force. The question of the extent of
the third party liability coverage during the year preced-
ing the accident, that is, before the rider relied on by
Guardian to avoid liability in the action in warranty in
the case at bar was issued, does not present any difficul-
ty. In issuing a fleet policy, Guardian clearly agreed to
extend its third party liability coverage beyond that
provided in the garage policy then in force. Otherwise,
the reference to the garage policy both in the application
section and in the schedule would be completely mean-
ingless. Since a stipulation in a contract cannot be
assumed to have no meaning (art. 1014 C.C.), this
reference should be construed as a reference only to the
limits and the premiums stipulated in the garage policy,
and not to the Insuring Agreement stipulated in the said
policy. It therefore follows that the fleet policy provided
the insured with the broader third party liability cover-
age stipulated in that policy within the dollar limits and
for the premiums specified in the garage policy. In the
circumstances, the rider in the garage policy can have
only one meaning, namely that the restrictive Insuring
Agreement respecting third party liability contained in
the garage policy shall not apply to vehicles owned by
Victoria. The only effect of this rider was to exclude the
restricted third party liability coverage for the insured's
owned automobiles under the garage policy, leaving
untouched the third party liability coverage that was
provided under the fleet policy then in force. That was
the situation when the fleet policy was renewed on April
9, 1970 for another year. As was the case for the
preceding year, there are two possible interpretations of
the reference to the garage policy: either the reference to
the garage policy is to be construed as a reference to the
coverage already provided or not provided under such
policy, in which case the reference was totally useless, or
it was intended to refer to the garage policy for the
determination of the dollar limits of the coverage and
the amount of the premium. The latter construction is
that which ought to be accepted, because it is the only
one that is compatible with the language used by the
parties and the rule in art. 1014 CC.

garagiste libbrait l'assureur et elle a rejet6 l'action en
garantie contre Guardian. La Cour d'appel ayant
infirm6 le jugement, Guardian se pourvoit maintenant
devant cette Cour.

Arrit: Le pourvoi doit 8tre rejet6.

Les juges Martland, Dickson, Beetz, Pratte et McIn-
tyre: Le pourvoi doit 8tre rejet6 parce que l'interpr6ta-
tion des polices d'assurance permet de conclure que
Victoria 6tait assur6e contre la responsabilit6 civile en
vertu de la convention d'assurance pertinente contenue
dans la police de parc automobile alors en vigueur. La
question de la port6e de la protection relative A la
responsabilit6 civile pour l'ann6e avant I'accident,
c'est-A-dire avant que soit 6mis l'avenant invoqu6 par
Guardian pour se lib6rer de f'action en garantie en
l'espice, ne soul6ve aucune difficult6. En effet, il est
clair que Guardian en d6livrant une police de parc
automobile consentait A offrir une protection relative A
la responsabilit6 civile plus grande que celle pr6vue A la
police de garagiste. Autrement, le renvoi a la police de
garagiste, A la fois dans la proposition et dans l'annexe,
serait d6nu6 de sens. Puisqu'on ne peut pr6sumer qu'une
stipulation d'un contrat est d6nu6e de sens (art. 1014
C.c.), ce renvoi doit 8tre interpr6t6 comme un simple
renvoi aux limites et aux primes stipulbes dans la police
de garagiste et non aux conventions d'assurance conte-
nues dans ladite police. Il s'ensuit donc que la police de
parc automobile fournissait A l'assur6 la protection civile
plus 6tendue stipulbe dans cette police, jusqu'A concur-
rence des limites et pour les primes sp6cifi&es dans la
police de garagiste. Dans les circonstances, I'avenant
dans la police de garagiste ne peut avoir qu'un sens, soit
que la convention d'assurance restreinte relative A la
responsabilit6 civile stipul6e dans la police de garagiste
ne s'applique pas aux automobiles appartenant A Victo-
ria. Le seul effet de cet avenant est de rendre inapplica-
ble la protection restreinte contre la responsabilit6 civile
aux automobiles que l'assur6 mentionnait dans la police
de garagiste sans pour autant affecter la protection
contre la responsabilit6 civile pr6vue dans la police de
parc automobile alors en vigueur. Telle 6tait donc la
situation lorsque la police de parc automobile a 6t6
renouvel6e le 9 avril 1970, pour une autre ann6e.
Comme pour l'annbe pr6c6dente le renvoi A la police de
garagiste peut avoir deux interpr6tations: ou le renvoi A
la police de garagiste est interpr6t6 comme un renvoi A
la protection existante ou inexistante en vertu de cette
police, auquel cas le renvoi est complatement inutile, ou
encore le renvoi A la police de garagiste doit servir A
6tablir les limites p6cuniaires de la protection et le
montant de la prime. C'est cette dernibre interpr6tation
qu'il faut retenir parce qu'elle est la seule compatible
avec les mots utilis6s par les parties et la r6gle de l'art.
1014 C.c.
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Per Ritchie, Pigeon and Estey JJ.: Under the civil law
embodied in the Civil Code of Quebec a contract is not
to be identified with the document in which its terms are
set forth. The contract is the agreement between the
parties, the document is only evidence of it. At civil law
the terms of a contract are to be ascertained in light of
all the relevant facts. The Court of Appeal was justified
in coming to the conclusion that, in light of all the facts,
proof of coverage was established because at the time of
the making of the contract it was intended on both sides
that third party liability should be covered. In order to
deny coverage, Guardian has to ask the Court to con-
strue the two policies in a manner that fails to give a
reasonable meaning to the words used and as if no
account was to be taken of the card, as to which the
least that can be said is that by issuing this card
Guardian was representing that the car described in the
card was covered with respect to third party liability.
With regard to s. 214 of the Quebec Insurance Act,
referred to by Guardian, this enactment provides a
restriction in favour of the "assured", not in favour of
the insurer. It therefore does not restrict the application
of general principles of the civil law as against the
insurer.

Per Laskin C.J.: The issue raised by this appeal is not
peculiar to the civil law of Quebec, and the same result
would follow at common law. Two factors are critical to
the disposition of this appeal, namely the course of
dealing between the insurer and the insured and the
agency position of Diamond. The trial judge wrongly
regarded Diamond as agent for the insured. The latter
put forward Diamond as its representative to solicit
business on its behalf. The line of cases that hold an
insurance agent to be an agent of the insured where he
fills out an application for insurance, with answers to the
questions therein supplied by the insured, has no
application here. So far as the insured was concerned,
having regard to its past relationships with the insurer
and Diamond and possession of the Motor Vehicle Lia-
bility Insurance Card given to it along with the fleet
policy, it had public liability coverage, which was also
Diamond's belief. Victoria relied on Diamond to obtain
for it renewal of the same coverage that it had always
had and it had the assurance of the card that this had
been done. If it was necessary to do so, I would hold that
the agent Diamond was a general agent, one with inher-
ent powers, and thus could make representations which
bound his principal without the necessity of proving
actual or ostensible authority. In this case, however, the
agent Diamond has actual authority, as reflected in the
fact that he was authorized to countersign policies in
order to give them validity, and had, as well, at least

Les juges Ritchie, Pigeon et Estey: Selon les principes
du droit civil 6nonc6s dans le Code civil du Qubbec, il ne
faut pas confondre un contrat avec l'6crit qui en constate
les termes. Le contrat c'est l'entente entre les parties et
'6crit n'en est que la preuve. En droit civil les termes

d'un contrat doivent 6tre 6tablis A la lumibre de tous les
faits pertinents. La Cour d'appel a eu raison de conclure
qu'A la lumibre de tous les faits, il a 6t6 6tabli que le
risque 6tait couvert parce qu'au moment du contrat,
l'intention des deux parties 6tait que le risque d6coulant
de la responsabilit6 civile soit assur6. Pour avoir gain de
cause, Gardian devait demander A la Cour d'interpr6ter
les deux polices sans 6gard au sens raisonnable des mots
utilis6s et de ne tenir aucun compte du certificat dont, le
moins que l'on puisse dire, c'est que sa d6livrance par
Guardian indiquait que l'automobile y d6crite 6tait assu-
rbe pour la responsabilit6 civile. Quant A l'art. 214 de la
Loi des assurances du Qu6bec invoqu6 par Guardian,
cette disposition pr6voit une restriction en faveur de
l'assur6 et non en faveur de l'assureur. Elle n'empiche
donc pas l'application des principes g6n6raux du droit
civil A l'encontre de l'assureur.

Le juge en chef Laskin: La question soulev6e en
l'espice n'est pas particulibre au droit civil du Qu6bec et
la solution retenue serait la mime en common law. Deux
616ments jouent ici un r6le d6cisif, soit les relations entre
l'assureur et l'assur6 et la qualit6 d'agent de Diamond.
Le juge de premibre instance a eu tort d'estimer que
Diamond 6tait le mandataire de l'assur6. Dans toutes les
n6gociations avec Victoria, Diamond repr6sentait Guar-
dian. Cette dernibre avait fait de Diamond son reprbsen-
tant pour lui gagner de nouveaux clients. La jurispru-
dence selon laquelle un agent d'assurances est le
mandataire de l'assur6 lorsqu'il inscrit sur une proposi-
tion d'assurance les r6ponses donnbes par l'assur6 ne
s'applique pas en l'espice. Compte tenu de ses relations
ant6rieures avec Guardian et Diamond et du certificat
d'assurance-automobile responsabilit6 remis en m~me
temps que la police de parc automobile, Victoria 6tait
convaincue que sa responsabilit6 civile 6tait assur6e et
Diamond 6tait du meme avis. Victoria comptait sur
Diamond pour obtenir le renouvellement de ses polices
aux mimes conditions que d'habitude et le certificat lui
laissait croire que cela avait 6t6 fait. S'il 6tait n6cessaire
de le faire, on pourrait conclure que Diamond 6tait un
agent gbn~ral poss6dant des pouvoirs inh6rents et qu'A
ce titre il pouvait faire des d6clarations qui liaient son
mandat sans qu'il soit n6cessaire de prouver qu'il avait
un mandat reel ou apparent. Toutefois, en l'espice,
Diamond avait un mandat r6el, comme l'illustre le fait
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ostensible authority to issue Motor Vehicle Liability
Insurance Cards.

General Security Insurance Company v. B9langer,
[1977] 1 S.C.R. 802; Agricultural Chemicals v. Bois-
joli, [1972] S.C.R. 278, referred to.

APPEAL from a decision of the Court of
Appeal of Quebec, reversing a judgment of the
Superior Court. Appeal dismissed.

Gilles Y. Renaud, Q.C., for the appellant.

Philippe Casgrain, Q.C., for the respondent.

THE CHIEF JUSTICE-I agree with Pigeon J.
that this appeal should be dismissed. It raises an
issue which is not peculiar to the civil law of
Quebec and, in my opinion, the same result as that
reached by Pigeon J. would follow at common law.

The judgment of Hannen J. fastens exclusively
on the terms of the two policies, the garage policy,
which contained the exclusionary rider Q.E.F. 73,
and the fleet policy which did not itself specify
that public liability was not covered but contained
the words under the public liability section "See
Garage Policy" with an accompanying number.
The application for the garage policy with the
exclusionary rider was sent to Diamond to have
the insured sign it and the rider, and this was done
and the completed application was returned to the
insurer. Along with the issue of the fleet policy
about a month later, Diamond supplied the insured
with a "Motor Vehicle Liability Insurance Card"
for each of the cars owned by the insured as so
specified in the fleet policy, showing coverage for
public liability. The cards were supplied by the
insurer to Diamond and given by Diamond to the
insured.

Two factors are, in my view, critical to the
disposition of this appeal. One is the course of
dealing between the insurer and the insured. The
second is the agency position of Diamond. The
insured, for a number of years, had obtained
public liability coverage under garage and fleet
policies issued by the insurer. The 1970 policies,

qu'il avait le pouvoir de contresigner les polices pour
leur donner effet, et il avait aussi pour le moins un
mandat apparent de d6livrer les certificats d'assurance-
automobile responsabilit6.

Jurisprudence: La Sicurit Compagnie d'Assurances
Gndrales c. B9langer, [19771 1 R.C.S. 802; Agricultu-
ral Chemicals c. Boisjoli, [ 1972] R.C.S. 278.

POURVOI contre un arrdt de la Cour d'appel
du Quebec infirmant un jugement de la Cour
superieure. Pourvoi rejet6.

Gilles Y. Renaud, c.r., pour l'appelante.

Philippe Casgrain, c.r., pour les intim6s.

LE JUGE EN CHEF-Je partage l'opinion du
juge Pigeon que le pr6sent pourvoi doit etre rejet6.
Il soul~ve une question qui n'est pas particulibre au
droit civil du Qu6bec et, A mon avis, la solution
adopt6e par le juge Pigeon serait la meme en
common law.

Le jugement du juge Hannen s'attache exclusi-
vement aux termes des deux polices, la Police de
garagiste qui contient l'avenant d'exclusion F.A.Q.
73 et la Police de parc automobile qui n'exclut pas
pr6cis6ment la responsabilit6 civile de la garantie,
mais porte, au chapitre de la responsabilit6 civile,
les mots [TRADUCTION] ((Voir la Police de gara-
gistem suivis d'un num6ro. La proposition d'assu-
rance de garagiste a 6t6 envoy6e A Diamond en
m~me temps que l'avenant d'exclusion afin que
l'assur6e signe les deux documents, ce qu'elle fit; la
proposition dilment remplie a 6t6 retourn6e A l'as-
sureur. Avec la Police de parc automobile, environ
un mois plus tard, Diamond a remis A l'assur6e un
((Certificat d'assurance-automobile responsabilit6&
pour chacune des automobiles 6num6r6es dans
cette police, ce qui attestait que la responsabilit6
civile 6tait couverte par la garantie. L'assureur
avait remis les certificats A Diamond qui les a
donn6s A l'assur6e.

A mon avis, deux 616ments jouent un r6le d6cisif
en l'esp6ce. Le premier a trait aux relations entre
l'assureur et I'assur6e. Le deuxibme est la qualit6
d'agent de Diamond. Depuis plusieurs ann6es, les
Polices de garagiste et les Polices de parc automo-
bile d6livr6es par l'assureur couvraient la responsa-
bilit6 civile. Les polices d6livr6es en 1970, qui sont
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which are in issue here, effected a change. The
trial judge called them new policies and not simply
renewals. That is so on the assumption of the
conclusion as to their effect reached by the trial
judge. It would be a more convincing finding if
this was a case of the initial establishment of a
relationship between the insurer and the insured.
However, so far as the insured was concerned, and
Diamond as well, the insured was merely effecting
a renewal of a relationship that had existed for
some time.

On the evidence, there was a perfunctory sign-
ing of the renewal application, on the reasonable
assumption that the coverage was the same. The
evidence shows that at the time the application for
the renewal of the garage policy, with the accom-
panying rider, Diamond was of the view that the
insured was covered for public liability, and the
employee of the insured, to whom the documents
came for signature on behalf of the insured, had no
awareness that any different coverage was to be
provided than what had been the case under previ-
ous policies. The trial judge says the insured
"knew or could have known and should have
known and must be found to have agreed" to the
exclusion of the public liability coverage. I treat
this ambiguous finding as saying simply that the
insured was bound by the signature of one of its
employees to the renewal application.

I do not think that this is enough in the present
case. Contracts of insurance are uberrimae fidei.
The insured dealt with Diamond who had the
authority of the insurer to countersign insurance
policies in order to give them validity. The trial
judge regarded Diamond as agent for the insured.
This is a crucial conclusion as to a legal relation-
ship and I am unable to agree with it. Diamond
represented the insurer in any dealings with the
insured, as in the issue and countersignature of the
policies, in the delivery of the Motor Vehicle Lia-
bility Insurance Cards and in the collection of
premiums from the insured. Diamond was put
forward by the insurer as its representative to
solicit business on its behalf. It could only be
minimally that Diamond could be considered an
agent of the insured, and I can see no legal conse-
quences that could flow against the insured from

en litige en l'espice, apportaient une modification.
Le juge de premiere instance les a qualifibes de
nouvelles polices et non de simples renouvelle-
ments. C'est le cas si l'on adopte la conclusion du
juge de premiere instance sur leur effet. Ce serait
plus convaincant s'il s'agissait du premier lien cr66
entre l'assureur et l'assur6e. Cependant, dans I'es-
prit de l'assur6e, aussi bien que dans celui de
Diamond, elle renouvelait simplement un lien qui
existait depuis un certain temps.

Selon la preuve, la demande de renouvellement
a 6t6 signbe hitivement sur la pr6somption raison-
nable que la couverture 6tait la m8me. La preuve
montre qu'A l'6poque de la demande de renouvelle-
ment de la Police de garagiste, accompagn6e de
l'avenant, Diamond estimait que la garantie accor-
d6e A l'assur6e couvrait la responsabilit6 civile et
que l'employ6 de l'assurbe A qui les documents ont
6t6 remis pour qu'il les signe au nom de l'assur6e,
ne savait pas que la couverture diff6rait de celle
pr6vue dans les polices ant6rieures. Le juge de
premiere instance dit que l'assurbe savait ou pou-
vait et aurait dfi savoir que la responsabilit6 civile
avait 6t6 exclue de la garantie et qu'il fallait
considbrer qu'elle avait donn6 son accord. A mon
avis, cette conclusion ambigue signifie simplement
que l'assur6e 6tait li6e par la signature de l'un de
ses employ6s sur la demande de renouvellement.

Je ne crois pas que cela soit suffisant en l'esp6ce.
Les contrats d'assurance sont uberrimae fidei.
L'assur6e a trait6 avec Diamond A qui l'assureur
avait d616gu6 le pouvoir de contresigner les polices
d'assurance pour leur donner effet. Le juge de
premiere instance a estim6 que Diamond 6tait le
mandataire de l'assur6e. C'est une conclusion cru-
ciale quant au lien juridique et je ne peux y
souscrire. Dans les n6gociations avec l'assurbe,
comme la d6livrance et le contreseing des polices,
la remise des certificats d'assurance-automobile
responsabilit6 et la perception des primes, Dia-
mond repr6sentait I'assureur. Ce dernier avait fait
de Diamond son repr6sentant pour lui gagner de
nouveaux clients. Ce n'est qu'incidemment que
Diamond peut tre consid6r6 comme un manda-
taire de l'assur6e et cette dualit6 n'a, a mon avis,
aucune consequence juridique d6favorable A l'assu-
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Diamond's dual character when, in the main, Dia-
mond was the insurer's agent.

The line of cases that hold an insurance agent to
be agent of the insured where he fills out an
application for insurance, with answers to the
questions therein supplied by the insured, has no
application here.

What then does the record show as to Dia-
mond's conduct in the present case? A letter from
Diamond to the insurer, dated March 26, 1971,
contains the following sentences:

... We have always assumed that public liability
protection for owned vehicles was not required under the
fleet schedule (currently Policy No. 8003623) because
such protection was provided by the Garage Liability
Policy. In fact, the third party liability section of the
fleet policy does now contain and always has contained a
wording "see garage policy No. 8731469" .....

We do not have a copy of such an exclusion on the
current policy and in fact, I have gone back to five or six
years of policies, copies of which I have in the office,
and cannot find any such exclusion in any year but in
each case, I do find on the Fleet Policy the wording see
garage policy for liability coverage. I have even checked
our correspondence file and cannot find any letter from
your office indicating that the basic coverage has been
restricted. Finally, I think a check of past claims over
the years would certainly indicate that payments have
been made for some damage to Insured's vehicles.

Follow-up correspondence between the insurer
and Diamond does not alter what I have repro-
duced from Diamond's letter above-quoted. Two
paragraphs of a later letter dated April 16, 1971
from Diamond to the insurer help to fill out the
picture; they are as follows:
I was quite shocked to see your copy of Q.E.F. 73
actually signed by insured. No one recalls precisely the
circumstances of obtaining this particular document but
our practice in those days was for a clerk to mail out the
renewal policy together with an enclosure memo which
was marked "please sign and return" This you can see
from your records. In practice, this request for signed
documents was not followed up and the fact is very few
insurers ever asked us to do so. When signed documents
were returned to our office, we simply sent them on to
insurers without any other notation in our file. On

r6e parce que Diamond 6tait essentiellement le
mandataire de l'assureur.

La jurisprudence selon laquelle un agent d'assu-
rances est le mandataire de l'assur6 lorsqu'il inscrit
sur une proposition d'assurance les r6ponses don-
n6es par l'assur6 ne s'applique pas en l'esp6ce.

Que r6vble le dossier sur la conduite de Dia-
mond en l'esp6ce? Les passages suivants sont tir6s
d'une lettre de Diamond A l'assureur, en date du
26 mars 1971:

[TRADUCTION] ... Nous avons toujours presume que
I'assurance-responsabilit6 civile des v6hicules acquis
n'6tait pas n6cessaire aux termes de la Police de parc
automobile (actuellement Police no 8003623) puisque la
Police de garagiste accordait cette protection. En fait, le
chapitre sur la responsabilit6 civile dans la Police de
parc automobile contient actuellement et a toujours
contenu la mention <Voir la Police de garagiste no
8731469D....

Nous n'avons pas de copie d'un tel avenant d'exclu-
sion A la police en cours; en fait, j'ai v6rifi6 les polices
des cinq ou six dernibres ann6es, dont je poss6de des
copies, et je n'ai trouv6 aucune trace d'exclusion de ce
genre pour ces ann6es. Dans chaque cas, la Police de
parc automobile contient un renvoi A la Police de gara-
giste pour la responsabilit6. J'ai mime examin6 la cor-
respondance 6chang6e et je n'ai trouv6 aucune lettre de
votre bureau indiquant que la couverture de base a 6t6
r6duite. Je crois qu'une v6rification des archives montre-
rait certainement que des indemnit6s ont d6jA 6t6 vers6es
pour des dommages A des v6hicules de l'assurbe.

La correspondance ult6rieure entre l'assureur et
Diamond ne modifie pas les extraits pr6cit6s de la
lettre de ce dernier. Les deux alin6as suivants tir6s
d'une lettre envoy6e subs6quemment par Diamond
A l'assureur le 16 avril 1971 nous aident A compl6-
ter le tableau:
[TRADUCTION] J'ai 6t6 absolument stupffait de voir
votre copie de la F.A.Q. 73 portant la signature de
l'assur6e. Personne n'a de souvenir pr6cis des circons-
tances entourant l'obtention de ce document, mais
l'usage voulait A ce moment-lA qu'un commis mette le
renouvellement A la poste avec la note suivante <<S.V.P.
signer et retourners. C'est ce qui ressort de nos dossiers.
En pratique, cette demande de signature n'6tait suivie
d'aucune v6rification et en r6alit6 tris peu d'assureurs
nous demandaient de le faire. Sur r6ception des docu-
ments dfiment sign6s, nous les faisions simplement par-
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occasion, a client might send the document directly back
to the insurer. This is quite a possibility with regard to
Victoria Tire Sales as they were in the habit of frequent-
ly contacting the Guardian, direct.

You asked how we missed the fact that no coverage for
Public Liability was in force. Actually, we have always
assumed that Public Liability insurance was in force
simply because the Fleet policy indicated that this was
so. As noted above, we depended upon the insurance
company's rating ability and would certainly not have
questioned those rates or even worked out premiums
which might have been charged had the vehicles been
rated individually.

So far as the insured was concerned, having
regard to its past relationships with the insurer and
Diamond and possession of the Motor Vehicle
Liability Insurance Card given to it along with the
fleet policy, it had public liability coverage which
was also Diamond's belief. I am of opinion that, in
the circumstances, there was a reliance by the
insured on Diamond to obtain for it renewal of the
same coverage that it had always had and it had
the assurance of the Card that this had been done.
Indeed, insurance contracts involve a type of
expertness where it is reasonable to expect an
insured to be guided by the professional experience
of the insurance agent. If it was necessary to do so,
I would hold that the agent Diamond was a gener-
al agent, one with inherent powers, and thus could
make representations which bound his principal
without the necessity of proving actual or osten-
sible authority. Article 1705 of the Quebec Civil
Code states the applicable doctrine in these terms:

Art. 1705. Powers granted to persons of a certain
profession or calling to do anything in the ordinary
course of the business which they follow, need not be
specified; they are inferred from the nature of such
profession or calling.

As to the common law, I would refer to the
Restatement of Agency 2d (1958), s. 8A; Fridman,
The Law of Agency (4th ed. 1976), at pp. 10 1-102;
and cf. Bowstead on Agency (14th ed. 1976), at p.
71 (referring to "usual authority" as a third type
additional to actual and apparent authority).

venir aux assureurs sans faire d'autre annotation dans
notre dossier. A l'occasion un client renvoyait le docu-
ment directement A l'assureur. Ceci est parfaitement
possible dans le cas de Victoria Tire Sales, car elle
communiquait souvent avec Guardian directement.

Vous demandez comment nous avons pu ne pas nous
apercevoir que la responsabilit6 civile 6tait exclue de la
garantie. A vrai dire, nous avons toujours pr6sum6 que
la responsabilit6 civile 6tait couverte parce que la Police
de parc automobile indiquait qu'il en 6tait ainsi. Comme
je l'ai not6 pr6c6demment, nous nous sommes fis A la
comp6tence de la compagnie d'assurance pour fixer les
taux et nous n'aurions certainement pas contest6 ces
taux ni mame calcul6 les primes exigibles si les v6hicules
avaient 6t6 tarif6s individuellement.

Compte tenu de ses relations ant6rieures avec
l'assureur et Diamond et du certificat d'assurance-
automobile responsabilit6 remis en mime temps
que la Police de parc automobile, I'assur6e 6tait
convaincue que sa responsabilit6 civile 6tait assu-
r6e et Diamond 6tait du meme avis. J'estime que,
dans les circonstances, l'assur6e comptait sur Dia-
mond pour obtenir le renouvellement de ses polices
aux m~mes conditions que d'habitude et le certifi-
cat lui laissait croire que cela avait 6t6 fait. Les
contrats d'assurance demandent un genre de com-
p6tence tel qu'il est raisonnable de s'attendre A ce
qu'un assur6 soit guid6 par l'expbrience profession-
nelle de l'agent d'assurances. S'il 6tait n&cessaire
de le faire, je conclurais que Diamond 6tait un
agent g6n6ral poss6dant des pouvoirs inh6rents et
qu'A ce titre, il pouvait faire des d6clarations qui
liaient son mandant sans qu'il soit n6cessaire de
prouver qu'il avait un mandat r6el ou apparent.
L'article 1705 du Code civil du Qu6bec 6nonce le
principe en ces termes:

Art. 1705. Les pouvoirs que l'on donne A des person-
nes qui exercent certaines professions ou fonctions de
faire quelque chose dans le cours ordinaire des affaires
dont elles s'occupent, n'ont pas besoin d'Etre sp6cifi6s,
mais s'infbrent de la nature de telle profession ou
fonction.

Quant A la common law, je citerai Restatement of
Agency 2d (1958), art. 8A; Fridman, The Law of
Agency (4e 6d. 1976), aux pp. 101 et 102; cf.
Bowstead on Agency (14e 6d. 1976), A la p. 71 (qui
considbre le (<mandat habitueb comme un troi-
sibme type de mandat qui s'ajoute au mandat r6el
et au mandat apparent).
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In this case, however, the agent Diamond has
actual authority, as reflected in the fact that he
was authorized to countersign policies in order to
give them validity, and, as well, at least ostensible
authority to issue Motor Vehicle Liability Insur-
ance Cards, with the nature of the protection
shown thereon, which were supplied to him by the
insurer.

For these reasons, as well as for those of my
brother Pigeon, I would dismiss the appeal as
proposed by him.

The judgment of Martland, Dickson, Beetz,
Pratte and McIntyre JJ. was delivered by

PRATTE J.-I agree with my brothers the Chief
Justice and Pigeon J. that this appeal ought to be
dismissed, but I reach this conclusion on somewhat
narrower grounds than those expressed in their
reasons which I have had the advantage of read-
ing. I therefore feel obligated to write separately.

The facts are not in dispute: on October 8, 1970,
one of the officers of the respondent, Victoria Tire
Sales Limited ("Victoria"), was involved in an
accident when he was driving a vehicle that
belonged to Victoria. It was held that this accident
was due to the negligence of the driver of the
vehicle, one Greenberg, who was in the employ of
Victoria and Victoria was therefore held respon-
sible towards the victims of the accident.

At the time of the accident, Victoria was insured
with the appellant, Guardian Insurance Company
of Canada ("Guardian"), under two separate poli-
cies: one was known as a garage policy and the
other one as a fleet policy.

The question for determination here is as to
whether the liability incurred by Victoria and its
co-respondent Greenberg as a result of the acci-
dent of October 8, 1970 was covered under either
one of these two insurance policies. The answer to
this question turns on the interpretation of these
two policies which can best be arrived at by first
making reference to the history of the contractual
relationship between the parties.

Indeed, for many years, Victoria had been
insured by Guardian under the two types of poli-

En l'esp6ce cependant, I'agent Diamond avait un
mandat r6el, comme l'illustre le fait qu'il avait le
pouvoir de contresigner les polices pour leur
donner effet, et il avait aussi pour le moins un
mandat apparent de d6livrer les certificats d'assu-
rance-automobile responsabilit6 fournis par l'assu-
reur et pr6cisant la nature de la protection ainsi
accord6e.

Pour ces motifs et ceux 6nonces par mon coll&
gue le juge Pigeon, je suis d'avis de rejeter le
pourvoi comme il le propose.

Le jugement des juges Martland, Dickson,
Beetz, Pratte et McIntyre a 6t6 rendu par

LE JUGE PRATTE-J'ai eu l'avantage de lire les
motifs r6dig6s par le Juge en chef et le juge Pigeon
et, comme eux, je suis d'avis que le pourvoi doit
6tre rejet6. Comme ma conclusion est fond6e sur
des motifs plus restreints, j'estime n6cessaire d'ex-
primer mon propre point de vue.

Les faits ne sont pas contest6s: le 8 octobre
1970, un des cadres de l'intimbe, Victoria Tire
Sales Limited ((Victoria)), a 6t6 impliqu6 dans un
accident pendant qu'il conduisait une automobile
appartenant A Victoria. On a jug6 que cet accident
6tait attribuable A la n6gligence de l'automobiliste,
un nomm6 Greenberg, qui 6tait au service de
Victoria et que cette dernibre 6tait donc responsa-
ble vis-A-vis des victimes de l'accident.

A l'6poque de l'accident, Victoria 6tait assurbe
auprds de l'appelante, la Compagnie d'Assurance
Guardian du Canada (aGuardiano), en vertu de
deux polices distinctes: l'une appel6e Police de
garagiste et I'autre appel6e Police de parc
automobile.

Il s'agit de d6terminer si la responsabilit6 encou-
rue par Victoria et le co-intim6 Greenberg par
suite de l'accident survenu le 8 octobre 1970 est
couverte par l'une ou l'autre de ces deux polices
d'assurance. La solution de ce probl6me d6pend de
l'interpr6tation de ces deux polices et n6cessite le
rappel des faits A l'origine des liens contractuels
entre les parties.

Depuis plusieurs ann6es, Guardian assurait Vic-
toria aux termes de deux types de police: une
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cies: a garage policy and a fleet policy. Although
there is some relationship between the two policies,
the policy-year, under each one of the policies was
different; it expired on March 5 in the case of the
garage policy and on April 9 in the case of the
fleet policy. Also, although both policies contained
an Insuring Agreement with respect to third party
liability, the agreement stipulated in the garage
policy was much more restrictive than that con-
tained in the fleet policy in that it did not protect a
person other than the insured: it did not contain
the omnibus clause.

In March of 1969, Guardian issued to Victoria a
garage policy bearing No. 8731403, effective from
March 5, 1969 to March 5, 1970, which provided,
amongst other things, for third party liability cov-
erage under the following Insuring Agreement:

NOW, THEREFORE IN CONSIDERATION OF
the payment of the premium specified and of the state-
ments contained in the application and subject to the
limits, terms and conditions herein stated and subject
always to the condition that the Insurer shall be liable
under the section(s) or subsection(s) of the following
Insuring Agreements A, B for which a premium is
specified in Item 3 of the application and no other-

SECTION A-THIRD PARTY LIABILITY

The Insurer agrees to indemnify the Insured, his
succession or his administrators, against the liability
imposed by law upon the Insured for loss or damage
arising from the ownership, use or operation of any
automobile in the business of the Insured stated in Items
I and 2 of the application, and for pleasure use, and
resulting from:
SUBSECTION I BODILY INJURY TO OR

DEATH OF ANY PERSON OR
DAMAGE TO PROPERTY OF
OTHERS NOT IN THE CARE,
CUSTODY OR CONTROL OF
THE INSURED:

Provided ...

The third party liability section on the face of
the policy (Subsection I of Section A) specified
the limits to be $100,000 and the premium to be
calculated at the rate of $1.53 per $100 of payroll

Police de garagiste et une Police de parc automo-
bile. Bien que les polices se ressemblent, I'annbe
d'application de chaque police est diff6rente; elle
expirait le 5 mars dans le cas de la Police de
garagiste et le 9 avril dans le cas de la Police de
parc automobile. En outre, mime si les deux poli-
ces contiennent une convention d'assurance rela-
tive A la responsabilit6 civile, la convention conte-
nue dans la Police de garagiste est beaucoup plus
restrictive que celle figurant sur la Police de parc
automobile car elle ne protege que l'assur6e: elle
ne contient pas de clause omnibus.

En mars 1969, Guardian a d6livr6 A Victoria
une Police de garagiste portant le no 8731403, en
vigueur depuis le 5 mars 1969 jusqu'au 5 mars
1970; la convention d'assurance relative A la res-
ponsabilit6 civile contenue dans cette police
stipulait:

[TRADUCTION] EN CONStQUENCE, EU EGARD
AU paiement de la prime fix6e et aux d6clarations
contenues dans la proposition et sous reserve des limites,
termes et conditions stipul6s aux pr6sentes et sous
r6serve, en tout temps, de la condition selon laquelle
I'assureur ne sera responsable que conform6ment aux
chapitres ou divisions A et B des conventions d'assu-
rance stipul6es ci-apr6s, pour lesquelles une prime est
sp6cifi6e au poste 3 de la proposition et nulle part
ailleurs-

CHAPITRE A-RESPONSABILITE CIVILE

L'Assureur garantit l'Assur6, ses repr6sentants l6gaux
et sa succession, contre les cons6quences p6cuniaires de
la responsabilit6 civile que l'Assur6 peut encourir en
raison de dommages du fait de la propri6t6, de l'usage
ou de la conduite de tout v6hicule utilis6 aux fins du
commerce de I'Assur6 mentionn6 aux postes 1 et 2 de la
proposition et A des fins de tourisme et d6coulant.

DIVISION I DES LESIONS CORPORELLES OU
DE LA MORT D'UNE PERSONNE
OU DE DOMMAGES AUX BIENS
D'AUTRUI DONT L'ASSURE N'A
PAS LA GARDE OU LE CON-
TROLE:

Pourvu ...

Le chapitre portant sur la responsabilit6 civile
qu'on trouve A la premiere page de la police (Cha-
pitre A, Division 1) pr6voit une protection jusqu'A
concurrence de $100,000 et dispose que la prime

857GUARDIAN C. VICTORIA TIRE SALES Le Juge Pratte[ 1979] 2 R.C.S.



858 GUARDIAN V. VICTORIA TIRE SALES Pratte J. [1979] 2 S.C.R.

of Victoria with a minimum premium of $113 and
an advance premium payment of $306.

There is no question that under this policy No.
8731403 Victoria was covered for third party lia-
bility under the restricted Insuring Agreement
above quoted.

Shortly thereafter, Guardian issued to Victoria
a fleet policy bearing No. 8003623 to be in effect
during the period April 9, 1969 to April 9, 1970.
The application section of the policy contained
information regarding the automobiles to be
insured and the type of coverage. In so far as the
automobiles were concerned, the application
referred to a schedule which gave the description
of the automobiles and the particulars of the cov-
erage. As regards the type of coverage, the intro-
ductory part of item 3 of the application section
read as follows:

This application is made for insurance against one or
more of the perils mentioned in this item, but for
insurance under the section(s) or subsection(s) for which
a premium is specified in this item and no other and
upon the terms and conditions of the insurer's corre-
sponding Quebec policy form and for the following
specified limit(s) and amounts.

Thereafter followed a reference to the 3 differ-
ent perils covered by the 3 different Insuring
Agreements identified as Section A Third Party
Liability, Section B Medical Payment and Section
C Loss of or damage to insured automobile. While
the limits of the coverage and the amount of the
premium were both shown under Sections B and
C, similar information was not given under Section
A dealing with third party liability which con-
tained only a reference to the garage policy which
was then in force and had been issued as of March
5, 1969. The same reference to the same garage
policy was made in the schedule under the column
headed "Section A Third Party Liability", which
included a column for the Limits and a column for
the Premium.

The Insuring Agreement in the fleet policy of
April 9, 1969 contained an omnibus clause; it read
as follows, the words that are different from the

doit 8tre 6tablie sur la base de $1.53 par tranche
de $100 de salaires pay6s par Victoria, la prime
minimale 6tant de $113 et une prime de $306
devant etre paybe par anticipation.

Il est manifeste qu'en vertu de cette police no
8731403, Victoria 6tait couverte pour la responsa-
bilit6 civile conform6ment A la convention d'assu-
rance restreinte pr6cit6e.

Peu de temps aprbs, Guardian a d61ivr6 A Victo-
ria une Police de parc automobile portant le no
8003623 en vigueur du 9 avril 1969 au 9 avril
1970. La partie de la police comprenant la proposi-
tion contient des renseignements sur les automobi-
les assur6es et sur le genre de protection. En ce qui
concerne les automobiles, la proposition renvoie A
une annexe d6crivant les automobiles et donnant
les d6tails de la protection offerte. Quant au genre
de protection, le pr6ambule du poste 3 de la propo-
sition se lit comme suit:

[TRADUCTION] La pr6sente proposition vise l'assu-
rance contre les risques mentionn6s au pr6sent poste
mais uniquement ceux pr6vus dans le chapitre ou la
division A l'6gard desquels une prime est stipul6e; elle est
assujettie aux termes et conditions de la formule d'assu-
rance correspondante de I'assureur applicable au
Qu6bec et vaut jusqu'A concurrence des limites et mon-
tants suivants.

Suivait un renvoi aux trois diff6rents risques
couverts par trois conventions d'assurance distinc-
tes, intitul6es: Chapitre A, Responsabilit6 civile;
Chapitre B, Frais m6dicaux; et Chapitre C, Perte
de l'automobile assur6e ou dommages caus6s A
cette dernibre. A la diff6rence du Chapitre A
relatif A la responsabilit6 civile, les Chapitres B et
C sp6cifient les limites de la protection offerte et le
montant de la prime; le Chapitre A contient seule-
ment un renvoi A la Police de garagiste alors en
vigueur, d6livr6e le 5 mars 1969. On retrouve le
m8me renvoi dans la colonne de l'annexe intitul6e
[TRADUCTION] ((Chapitre A, Responsabilit6
civiles, qui est divis6e en deux colonnes, l'une
r6serv6e aux limites et l'autre A la prime.

La convention d'assurance figurant sur la Police
de parc automobile dat6e du 9 avril 1969 contient
une clause omnibus; pour faciliter la comparaison
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language used in the garage policy having been
underlined for ease of comparison:

NOW, THEREFORE, IN CONSIDERATION OF
the payment of the premium specified and of the state-
ments contained in the application AND SUBJECT TO
THE LIMITS, TERMS AND CONDITIONS
HEREIN STATED and subject always to the condition
that the Insurer shall be liable under the section(s) or
subsection(s) of the following Insuring Agreements A,
B, C for which a premium is specified in Item 3 of the
application and no other.

SECTION A-THIRD PARTY LIABILITY
The Insurer agrees to indemnify the Insured, his

succession or his administrators, and in the same
manner and to the same extent as if name herein as the
Insured, every other person who with the consent of the
Insured, or the consent of an adult member of the
Insured's household other than a chauffeur or domestic
servant, personally drives the automobile, against the
liability imposed by law upon the Insured or upon any
such other person for loss or damage arising from the
ownership, use or operation of the automobile within
Canada, the United States of America or upon a vessel
plying between ports thereof and resulting from:

BODILY INJURY TO OR DEATH OF ANY
PERSON OR DAMAGE TO PROPERTY:

Provided ...

The extent of the third party liability coverage
during the 1969-70 policy-year does not in my
view present any difficulty. In issuing a fleet policy
to be effective as of April 9, 1969, the Insurance
Company clearly agreed to extend its third party
liability coverage beyond that provided in the
garage policy then in force. Otherwise, the refer-
ence to the garage policy both in the application
section and in the schedule would be completely
meaningless. If Victoria was then content with the
restricted third party liability coverage under the
garage policy and did not wish to benefit by the
extended coverage under the omnibus clause con-
tained in the fleet policy, no information regarding
third party liability coverage would have been
given in the application section and the schedule of
the fleet policy, and in such case no coverage
would have been granted. A stipulation in a con-
tract cannot be assumed to have no meaning.

avec la Police de garagiste, j'ai soulign6 les diff6-
rences entre les deux textes:

[TRADUCTION] EN CONStQUENCE, EU tGARD
AU paiement de la prime fix6e et aux d6clarations
contenues dans la proposition ET SOUS RESERVE
DES LIMITES, TERMES ET CONDITIONS STIPU-
LtS AUX PRtSENTES et sous r6serve, en tout temps,
de la condition selon laquelle l'assureur ne sera respon-
sable que conform6ment aux chapitres ou divisions A, B
et C des conventions d'assurance stipul6es ci-aprbs, pour
lesquelles une prime est sp6cifibe au poste 3 de la
proposition et nulle part ailleurs.

CHAPITRE A-RESPONSABILITE CIVILE
L'Assureur garantit l'Assur6, ses repr6sentants l6gaux

et sa succession, et au meme titre que si elle 6tait
d6sign6e comme Assur6 aux pr6sentes, toute autre per-
sonne conduisant le v6hicule assur6 avec le consente-
ment de I'Assur6 ou d'un adulte de la maison de ce
dernier autre qu'un chauffeur ou domestique, contre les
cons6quences p6cuniaires de la responsabilit6 civile que
peut encourir I'Assur6 ou toute autre personne indiqu6e
du fait de la propri6t6, de l'usage ou de la conduite du
v6hicule au Canada, aux ttats-Unis ou sur un navire
circulant entre les ports de ces pays et d6coulant:

DES LESIONS CORPORELLES OU DE LA MORT
DE TOUTE PERSONNE OU DE DOMMAGES

MATERIELS:
Pourvu ...

A mon avis, la port6e de la protection relative A
la responsabilit6 civile pour I'ann6e 1969-1970 ne
soul6ve aucune difficult6. En dblivrant une Police
de parc automobile en vigueur A compter du 9 avril
1969, la compagnie d'assurance a clairement con-
senti A offrir une protection relative A la responsa-
bilit6 civile plus grande que celle pr6vue A la Police
de garagiste. Autrement, le renvoi A la Police de
garagiste, A la fois dans la proposition et dans
l'annexe, serait d6nu6 de sens. Si Victoria avait 6t6
satisfaite de cette protection restreinte contre la
responsabilit6 civile pr6vue dans la Police de gara-
giste et n'avait pas voulu b6n6ficier de la protec-
tion plus grande offerte par la clause omnibus
contenue dans la Police de parc automobile, elle
n'aurait pas donn6 les renseignements relatifs A la
responsabilit6 civile qu'on retrouve dans la proposi-
tion et dans l'annexe de la Police de parc automo-
bile et, en cons6quence, n'aurait pas 6t6 couverte.
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Article 1014 C.C. reads:

1014. When a clause is susceptible of two meanings,
it must be understood in that in which it may have some
effect rather than in that in which it can produce none.

The reference to the garage policy, if it has to
have any meaning, as it must, should be construed
as a reference only to the limits and the premiums
stipulated in the garage policy, and not to the
Insuring Agreement stipulated in said policy. If
the insured intended to have only the restricted
coverage of the garage policy, no reference what-
soever was required in the fleet policy; such
restricted coverage was already provided in the
garage policy previously issued.

It therefore follows that with the issue of the
fleet policy in April of 1969, Guardian agreed
under such policy to provide the insured with the
broader third party liability coverage stipulated in
that policy within the dollar limits and for the
premiums specified in the garage policy.

We now come to the policy-year 1970-71 during
which on October 8, 1970, one of the automobiles
owned by Victoria and then driven by one of its
officers, was involved in an accident for which
both were held responsible.

Early in March of 1970, Victoria made an
application to Guardian for a new garage policy to
take effect from March 5, 1970 to March 5, 1971.
This application was accepted and a new policy
bearing No. 8731469 was issued before the end of
March of 1970, for the one-year period commenc-
ing on March 5, 1970. In so far as is relevant to
this litigation, this new policy was identical to that
just expired as regards coverage and premium,
except that it contained a rider known as Q.E.F.
No. 73 the material part of which read as follows:

Q.E.F. No. 73
EXCLUDING OWNED AUTOMOBILES

ENDORSEMENT
(Service Stations, Storage Garages and Parking Lots)
(For attachment only to Garage Policy Q.P.F. No. 4)

On ne peut pr6sumer qu'une stipulation d'un con-
trat est d6nube de sens. L'article 1014 C.c. dispose:

1014. Lorsqu'une clause est susceptible de deux sens,
on doit plut6t l'entendre dans celui avec lequel elle peut
avoir quelque effet, que dans le sens avec lequel elle n'en
pourrait avoir aucun.

Si le renvoi d la Police de garagiste a un sens, et
il doit en avoir un, il doit 8tre interpr6t6 comme un
simple renvoi aux limites et aux primes stipulbes
dans la Police de garagiste et non aux conventions
d'assurance contenues dans ladite police. Si l'assu-
r6e n'avait voulu que la protection restreinte
offerte par la Police de garagiste, aucun renvoi
n'6tait n6cessaire dans la Police de parc automo-
bile; cette protection restreinte 6tait d6jA pr6vue
dans la Police de garagiste en vigueur.

Il s'ensuit donc qu'en d6livrant la Police de parc
automobile en avril 1969, Guardian consentait, en
vertu de cette police, A fournir A l'assur6e la pro-
tection contre la responsabilit6 civile plus 6tendue
stipul6e dans cette police, jusqu'A concurrence des
limites et pour les primes sp6cifi6es dans la Police
de garagiste.

J'en viens donc A l'ann6e 1970-1971 durant
laquelle, soit le 8 octobre 1970, une des automobi-
les appartenant A Victoria conduite par un de ses
cadres a 6t6 impliqu6e dans un accident pour
lequel le propri6taire et le conducteur ont tous
deux 6t jug6s responsables.

Au d6but de mars 1970, Victoria a demand6 A
Guardian de lui d6livrer une nouvelle Police de
garagiste devant 6tre en vigueur du 5 mars 1970
au 5 mars 1971. La proposition d'assurance a t
accept6e et une nouvelle police portant le no
8731469 a 6 d6livr6e avant la fin mars 1970,
pour une p6riode d'une ann6e A compter du 5 mars
1970. Dans la mesure oa cela est pertinent A
l'esp6ce, cette nouvelle police 6tait identique A la
pr6c6dente en ce qui concerne la protection et la
prime mais elle contenait un avenant, intitul6
F.A.Q. no 73, dont voici l'extrait pertinent:

[TRADUCTION] F.A.Q. No 73
EXCLUSION DES VtHICULES ACQUIS

(Utilisable uniquement dans le cadre d'une assurance
automobile des garagistes F.P.Q. No 4 et relativement
aux stations-service, garages de remisage et terrains de
stationnement)
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Notwithstanding anything contained to the contrary
in subsection 1 of section A of the Insuring Agreements
of the Policy, it is hereby understood and agreed that the
Policy shall not cover the liability imposed by law upon
any person insured by the Policy for loss or damage
arising from the ownership, use or operation of any
automobile owned, hired or leased by or registered in the
name of the Insured.

The language of this rider is clear: the restrictive
Insuring Agreement respecting third party liability
contained in the garage policy shall not apply to
vehicles owned by Victoria. The dollar limits and
the premium specified on the face of the policy
with respect to the third party liability coverage
were not affected by this rider; they remained
identical to what they were in the previous policy.
The only effect of this rider was therefore to
exclude the restricted third party liability coverage
for the insured's owned automobiles under the
garage policy, without any reduction in premium,
and leaving untouched the third party liability
coverage that was provided under the fleet policy
then in force which was due to expire on April 9,
1970.

This interpretation was confirmed by the con-
duct of both parties when the fleet policy No. 800
3623 which was due to expire on April 9, 1970 was
renewed for another year through the issue of a
renewal certificate under the same policy number
and on the basis of the information contained in
the application section of such original policy.

This renewal certificate essentially contained on
its face the same information as that provided in
the application section of the 1969 policy. As
regards the description of the automobiles it
referred to the schedule and under the column
respecting Third Party Liability, reference is also
made to the schedule. The schedule which is stated
to form part of the policy contained at the top the
following provision:

Particulars of the described automobiles are as listed
below. Insurance under the section(s) or subsection(s) of

Nonobstant toute disposition contraire A la division I
du chapitre A des conventions d'assurance contenues
dans la police, il est par les pr6sentes convenu que la
police ne couvre pas la responsabilit6 l6gale qu'un assur6
peut encourir en raison de la perte ou de dommages
d6coulant de la propri6t6, de l'usage ou de la conduite
d'une automobile dont I'assur6 est propri6taire ou loca-
taire ou qui est immatricul6e en son nom.

Cet avenant est clair: la convention d'assurance
restreinte relative A la responsabilit6 civile stipul6e
dans la Police de garagiste ne s'applique pas aux
automobiles appartenant A Victoria. Les limites
p6cuniaires et la prime sp6cifi6e sur la premiere
page de la police relativement A la protection
contre la responsabilit6 civile n'ont pas 6 modi-
f6es par cet avenant; elles sont demeur6es identi-
ques A celles stipul6es dans la police pr6c6dente. Le
seul effet de cet avenant est donc de rendre inap-
plicable la protection restreinte contre la responsa-
bilit6 civile aux automobiles de l'assur6e mention-
n6es dans la Police de garagiste, sans pour autant
r6duire la prime ni affecter la protection contre la
responsabilit6 civile pr6vue dans la Police de parc
automobile alors en vigueur et venant A 6ch6ance
le 9 avril 1970.

Cette interpr6tation est confirmbe par l'attitude
des deux parties lorsque la Police de parc automo-
bile no 8003623 venant A 6ch6ance le 9 avril 1970 a
6t6 renouvel6e pour une autre ann6e par la d6li-
vrance d'un certificat de renouvellement compor-
tant le mame numbro de police et fond6 sur les
renseignements contenus dans la proposition d'as-
surance comprise dans la police initiale.

Ce certificat de renouvellement contient essen-
tiellement les m8mes renseignements que ceux de
la proposition d'assurance figurant sur la police de
1969. En ce qui concerne la description des auto-
mobiles, le certificat renvoie A l'annexe et on
retrouve le m8me renvoi dans la colonne r6serv6e A
la Responsabilit6 civile. L'annexe, dont on pr6cise
qu'elle fait partie de la police, stipule, en haut de
la page:

[TRADUCTION] Les caractbristiques des automobiles
sont d6crites ci-dessous. Conform6ment aux chapitres ou
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the insuring agreements shall apply to a described
automobile only if a premium is specified opposite the
description of the automobile in the premium column
designated for such section or subsection.

In the column entitled Section A Third Party
Liability, Limits, Premium $, the following
appears: "See Garage Policy 8731469".

The reference to the garage policy which is
contained in the renewal certificate and in the
schedule must clearly be interpreted in such a way
as to be effective; one can hardly assume that the
parties intended to refer to the garage policy for no
reason whatsoever. As was the case for the previ-
ous year, two interpretations are possible: either
the reference to the garage policy is to be con-
strued as a reference to the coverage already pro-
vided or not provided under such policy in which
case the reference was totally useless, or it was
intended to refer to the garage policy for the
determination of the dollar limits of the coverage
and the determination of the amount of premium
payable therefor while the coverage itself was that
set out in the Insuring Agreement of the fleet
policy itself which contained the reference. Clear-
ly, the latter construction is that which ought to be
accepted because it is the only one that is compat-
ible with the language used by the parties and the
rule expressed in art. 1014 C.C. quoted above.

The certificate for the renewal of the fleet policy
for the year April 9, 1970 to April 9, 1971 was
delivered to Victoria on April 22, 1970 together
with the pink cards for each one of the vehicles
listed in the schedule. In these cards, the insurer
certified that Victoria was covered for third party
liability under the fleet policy. It is not necessary
to consider the extent to which, if any, an insurer
might be bound by a pink card as distinct from the
policy itself. Be it sufficient to say that in the
circumstances of this case the issuance of the pink
cards can only serve to confirm the interpretation
of the fleet policy which I have adopted above.
Indeed, it cannot be assumed that Guardian issued
the cards to mislead Victoria or anybody else; it
has not been suggested either that the cards had
been issued in error or should have referred to the

divisions des conventions d'assurance, I'assurance s'ap-
plique A une automobile d6crite uniquement si une
prime est inscrite dans la colonne correspondant A ce
chapitre ou A cette division vis-A-vis de la description de
cette automobile.

La mention [TRADUCTION] ((Voir la Police de
garagiste 8731469)> apparait dans la colonne inti-
tul6e Chapitre A, Responsabilit6 civile, limites,
prime $.

Le renvoi A la Police de garagiste contenu dans
le certificat de renouvellement et dans l'annexe
doit tre interpr6t6 de fagon A lui donner effet; on
ne peut pr6sumer que les parties ont inscrit ce
renvoi A la Police de garagiste sans intention pr6-
cise. Tout comme pour l'ann6e pr6c6dente, deux
interpr6tations sont possibles: ou le renvoi A la
Police de garagiste est interpr6t6 comme un renvoi
A la protection existante ou inexistante en vertu de
cette police, auquel cas le renvoi est compl6tement
inutile, ou encore le renvoi A la Police de garagiste
doit servir A 6tablir les limites p6cuniaires de la
protection et le montant de la prime y aff6rent, la
protection elle-mime 6tant d6crite dans la conven-
tion d'assurance de la Police de parc automobile
qui contenait le renvoi. C'est cette dernidre inter-
pr6tation qu'il faut retenir parce qu'elle est la seule
compatible avec les mots utilis6s par les parties et
la r6gle 6nonc6e A l'art. 1014 C.c. pr6cit6.

Le certificat de renouvellement de la Police de
parc automobile en vigueur du 9 avril 1970 au 9
avril 1971 a 6t6 d6livr6 A Victoria le 22 avril 1970
avec un certificat rose pour chaque v6hicule 6nu-
m6r6 dans l'annexe. Aux termes de ces certificats,
I'assureur attestait que Victoria 6tait assur6e
contre la responsabilit6 civile en vertu de la Police
de parc automobile. II n'est pas n6cessaire d'analy-
ser dans quelle mesure, le cas 6ch6ant, un assureur
est li6 par ce certificat rose par opposition A la
police elle-m8me. Il suffit de dire qu'en l'esp6ce, la
d61ivrance des certificats roses confirme mon inter-
pr6tation de la Police de parc automobile. En effet,
on ne peut supposer que Guardian a d6livr6 les
certificats pour tromper Victoria ou quelqu'un
d'autre; on n'a pas pr6tendu non plus que les
certificats avaient 6t6 d6livr6s par erreur ou

862 [1979]12 S.C.R.GUARDIAN V. VICTORIA TIRE SALES Pratte J.



[1979] 2 R.C.S. GUARDIAN C. VICTORIA TIRE SALES Le Juge Pratte 863

garage policy. The submission urged by Guardian
is that, because of the rider Q.E.F. No. 73 that
was attached to the garage policy, there was no
third party liability coverage at all for the
insured's own vehicles under the fleet policy. Such
submission is not compatible with the issuance of
the cards; it does not follow from a proper inter-
pretation of the rider and is in any event contrary
to the subsequent agreement that was formed upon
the delivery of the fleet policy renewal certificate
together with that of the cards; the reference to the
garage policy as contained in the renewal certifi-
cate would be devoid of any meaning if the rider
Q.E.F. No. 73 should be construed so as to negate
the third party liability coverage provided in the
Insuring Agreement in the fleet policy.

The construction of the policies of insurance
that were in effect at the time of the accident leads
me to the conclusion that Victoria was then
insured in respect to third party liability under the
relevant Insuring Agreement of the fleet policy
then in force.

As to the other points dealt with by the Chief
Justice and Pigeon J. in their reasons, I do not
believe that they arise for decision in this case and
I simply do not wish to express any views thereon.

I would dismiss the appeal with cost.

The judgment of Ritchie, Pigeon and Estey JJ.
was delivered by

PIGEON J.-This is an appeal by leave of this
Court from the unanimous judgment of the Court
of Appeal of the Province of Quebec reversing the
judgment of the Superior Court and maintaining
respondents' action in warranty against the appel-
lant. The facts which gave rise to this litigation are
as follows.

On October 8, 1970, a Ford motor car owned by
respondent Victoria Tire Sales Ltd. ("Victoria")
and driven by the other respondent, Greenberg,
was involved in a collision with a motorcycle. On
the action instituted against them by the cyclist,

auraient di mentionner la Police de garagiste.
Guardian pr6tend avec insistance que le fait que
l'avenant F.A.Q. no 73 ait 6t6 annex6 A la Police de
garagiste signifie que les automobiles appartenant
A l'assurbe ne sont aucunement assur6es contre la
responsabilit6 civile en vertu de la Police de parc
automobile. Cet argument est inconciliable avec la
d6livrance des certificats; il ne d6coule pas d'une
interpr6tation valable de l'avenant et, de toute
fagon, il est contraire A la convention subs6quente
conclue au moment de la d6livrance du certificat
de renouvellement de la Police de parc automobile
et des certificats d'assurance; le renvoi A la Police
de garagiste contenu dans le certificat de renouvel-
lement serait d6nu6 de sens si l'avenant F.A.Q. no
73 6tait interpr6t6 de fagon A rendre inapplicable
la protection contre la responsabilit6 civile pr6vue
dans la convention d'assurance contenue dans la
Police de parc automobile.

L'interpr6tation des polices d'assurance en
vigueur A l'6poque de l'accident me porte A con-
clure que Victoria 6tait assur6e contre la responsa-
bilit6 civile en vertu de la convention d'assurance
pertinente contenue dans la Police de parc automo-
bile alors en vigueur.

En ce qui concerne les autres questions 6tudi6es
par le Juge en chef et le juge Pigeon dans leurs
motifs, je ne pense pas qu'elles doivent 8tre tran-
ch6es en l'esp6ce et je ne me prononce donc pas sur
leur solution.

Je suis d'avis de rejeter le pourvoi avec d6pens.

Le jugement des juges Ritchie, Pigeon et Estey
a 6t6 rendu par

LE JUGE PIGEON-Ce pourvoi, interjet6 sur
autorisation de cette Cour, attaque un arrt una-
nime de la Cour d'appel de la province de Qu6bec
qui a infirm6 le jugement de la Cour superieure et
accueilli l'action en garantie intent6e par les inti-
m6s contre l'appelante. Voici les faits A l'origine du
litige.

Le 8 octobre 1970, une automobile de marque
Ford appartenant A l'intimbe Victoria Tire Sales
Ltd. (aVictoria) et conduite par l'autre intim6,
Greenberg, heurtait une motocyclette. Le motocy-
cliste intenta une action contre les intim6s et obtint
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the latter recovered judgment for $48,083.50 with
interest and costs. The action in warranty which
had been instituted by Victoria and Greenberg
against Guardian was tried subsequently and dis-
missed by Hannen J. who upheld Guardian's
denial of insurance coverage. In appeal, Rinfret
J.A. (as he then was) held in reasons concurred in
by Dub6 and Bernier JJ.A., that, in the circum-
stances of this case, it was necessary to consider
not only the wording of the two policies issued by
Guardian to Victoria, but all the relevant facts.

Here is in brief the situation disclosed by the
record. Victoria was carrying on a business
described in the application for the Garage
Automobile Insurance Policy, (the "Garage Poli-
cy") as "Repairs, Selling & Servicing of Tires &
Parking of Automobiles on their Premises". It had
for many years been protected by two policies
issued yearly by Guardian through A. Diamond
Inc. who countersigned the policies as "Authorized
Representative". It should be noted that it was
provided in each of these policies that it would not
be valid unless so countersigned. The Garage
Policy provided insurance against legal liability for
bodily injury or death or damage to property of
others up to $100,000. No automobile was specifi-
cally described in that policy. The other policy was
called a Fleet Policy, it covered six described cars
listed in a schedule stating the coverage. The Ford
car with which we are concerned is the third item
listed in this schedule, at the top, of which one
reads:

PARTICULARS OF THE DESCRIBED AUTOMOBILES
ARE AS LISTED BELOW. INSURANCE UNDER THE SEC-
TION(S) OR SUBSECTION(S) OF THE INSURING AGREE-
MENTS SHALL APPLY TO A DESCRIBED AUTOMOBILE
ONLY IF A PREMIUM IS SPECIFIED OPPOSITE THE
DESCRIPTION OF THE AUTOMOBILE IN THE PREMIUM
COLUMN DESIGNATED FOR SUCH SECTION OR SUBSEC-
TION.

In the first Premium Column entitled: "Section A,
Third Party Liability", the following was typewrit-
ten, "See Garage Policy 8731469". Save for the
number of the relevant garage policy, the
schedules for previous years always bore that same
mention.

jugement pour la somme de $48,083.50 avec int6-
rats et d6pens. Par la suite, le juge Hannen a rejet6
l'action en garantie intent6e par Victoria et Green-
berg contre Guardian et retenu l'argument de
Guardian qui niait avoir assurb le risque. En appel,
le juge Rinfret (alors juge puin6), A qui se sont
rallies les juges Dub6 et Bernier, a statu6 qu'il
fallait, dans les circonstances, tenir compte non
seulement du texte des deux polices d6livr~es par
Guardian en faveur de Victoria, mais 6galement de
tous les faits pertinents.

Voici un bref expos6 des faits r6v616s au dossier.
Victoria exploitait une entreprise dont l'objet est
d6crit comme suit dans la proposition d'assurance
relative A sa ((Police de garagistev: [TRADUCTION]
((La r6paration, la vente et l'entretien des pneus et
le stationnement des automobiles sur son terrainp.
Depuis plusieurs ann6es, Victoria d6tenait deux
polices d'assurance d6livrbes annuellement par
Guardian par l'interm6diaire de A. Diamond Inc.
et contresignbes par ce dernier A titre d',Agent
qualifi6&. Il convient de pr6ciser que chaque police
stipulait qu'elle devait 6tre ainsi contresign6e pour
8tre valide. La Police de garagiste accordait une
garantie contre toute responsabilit6 civile pour
blessures corporelles, d6cks ou dommages aux
biens d'autrui jusqu'A concurrence de $100,000.
Aucune automobile n'y 6tait sp6cifiquement
d6crite. L'autre police, appelbe (Police de parc
automobile), assurait six automobiles d6crites et
6num6r6es dans une annexe precisant le montant
de la couverture. La voiture Ford dont il est ques-
tion en l'esp~ce est la troisibme sur cette annexe en
haut de laquelle on lit:

[TRADUCTION] LES CARACTfRISTIQUES DES AUTO-
MOBILES SONT DtCRITES CI-DESSOUS. CONFORMk-
MENT AUX CHAPITRES OU DIVISIONS DES CONVEN-
TIONS D'ASSURANCE, L'ASSURANCE S'APPLIQUE A UNE
AUTOMOBILE DECRITE UNIQUEMENT SI UNE PRIME
EST INSCRITE DANS LA COLONNE CORRESPONDANT A
CE CHAPITRE OU PARAGRAPHE VIS-A-VIS DE LA DES-
CRIPTION DE CETTE AUTOMOBILE.

La mention [TRADUCTION] uVoir la Police de
garagiste 8731469) a 6t6 dactylographi6e dans la
premibre colonne r6serv6e aux primes, intitul6e
-Chapitre A, Responsabilit6 civiles. Sauf le
num6ro de police, les annexes des ann6es pr6c6den-
tes portaient toutes la meme mention.
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The problem is that, whereas in previous years
the wording of the Garage Policy was such that it
did cover third party liability in respect of cars
owned by Victoria, the Garage Policy issued about
a month prior to the Fleet Policy did not because it
included a rider in the following terms:

Q.E.F. No. 73
EXCLUDING OWNED AUTOMOBILES

ENDORSEMENT
(Service Stations, Storage Garages and Parking Lots)
(For attachment only to Garage Policy Q.P.F. No. 4)

Notwithstanding anything contained to the contrary
in subsection I of section A of the Insuring Agreements
of the Policy, it is hereby understood and agreed that the
Policy shall not cover the liability imposed by law upon
any person insured by the Policy for loss or damage
arising from the ownership, use or operation of any
automobile owned, hired or leased by or registered in the
name of the Insured.

This endorsement was mentioned in the applica-
tion and a copy signed by the insured was in
Guardian's hands. It is on the basis of this
endorsement that coverage is denied.

There are, however, other important facts which
require consideration. Some of these are men-
tioned in a letter written by Diamond to Guardian
under date April 16, 1971, from which I quote:

I think our position in asking that you honour this claim
must be based on the fact that the Automobile Fleet
Policy does not show the usual term "not covered" under
the Public Liability section and instead, has always
shown the words, "see garage policy number such and
such". I think it was fair of us to assume that this meant
that the Public Liability protection was afforded under
the Garage Liability Policy, so named. Granted that the
last two renewals of the Garage Liability Policy con-
tained a type reference to Q.E.F. 73, we cannot find any
record of receiving a copy of that endorsement nor have
we a copy of any correspondence from your office
indicating such a drastic change in the protection. (I
assume that lack of reference to this endorsement on
previous policies clearly means that the vehicles were
insured during those terms). It must also be noted that

Le problame est le suivant: au cours des ann6es
pr6c6dentes, la garantie accord6e par la Police de
garagiste couvrait la responsabilit6 civile du fait
des automobiles appartenant A Victoria; ce n'est
cependant pas le cas de la Police de garagiste
d6livr6e environ un mois avant la Police de parc
automobile parce qu'elle contient l'avenant sui-
vant:

[TRADUCTION] F.A.Q. No 73

EXCLUSION DES VtHICULES ACQUIS

(Utilisable uniquement dans le cadre d'une assurance
automobile des garagistes F.P.Q. No 4 et relativement
aux stations-service, garages de remisage et terrains de
stationnement)

Nonobstant toute disposition contraire A la division I
du chapitre A des conventions d'assurance contenues
dans la police, il est par les pr6sentes convenu que la
police ne couvre pas la responsabilit6 16gale qu'un assur6
peut encourir en raison de la perte ou de dommages
d6coulant de la propri6t6, de l'usage ou de la conduite
d'une automobile dont I'assur6 est propri6taire ou loca-
taire ou qui est immatricul6e en son nom.

Cet avenant est mentionn6 dans la proposition
d'assurance et Guardian en a une copie signee par
l'assurbe. Elle s'appuie sur cet avenant pour refu-
ser toute garantie.

Il y a cependant d'autres faits importants A
consid6rer. Une lettre de Diamond A Guardian,
dat6e du 16 avril 1971, en mentionne quelques-uns
dans les passages suivants:

[TRADUCTION] Nous devons vous demander d'honorer
cette demande d'indemnit6 parce que, au chapitre Res-
ponsabilit6 civile, la Police de parc automobile ne con-
tient pas la mention usuelle onon couverte*, mais la
mention aVoir la Police de garagiste no Xs. Nous pou-
vions donc 16gitimement en d6duire que la responsabilit6
civile 6tait couverte par la Police de garagiste. Il est vrai
que les deux derniers renouvellements de la Police de
garagiste contenaient un renvoi dactylographi6 A I'ave-
nant F.A.Q. no 73, mais rien dans nos dossiers n'indique
que nous ayons requ une copie de cet avenant ou une
lettre de votre bureau nous informant d'une modifica-
tion aussi radicale apport6e A la garantie. (Je pr6sume
qu'en l'absence d'un renvoi A cet avenant dans les polices
pr6c6dentes, les v6hicules 6taient clairement assur6s
durant ces p6riodes.) Je dois 6galement vous faire
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even the last two renewals of the Fleet policies still
contained the reference under the Public Liability sec-
tion to "see garage policy, etc."

Lionel, I hope you do believe that our office would never
knowingly allow our client to be unprotected as respects
Public Liability for his owned vehicles. This is so basic
as to make us unfit for licensing if we were to permit
such a gap in their insurance. I know that we would
refuse to write the insurance rather than knowingly
allow such improper protection. And one final point, you
referred in your second-2-last paragraph that "no cover-
age exists at this moment". I trust you are referring
solely to the claim as you will recall that while you were
in my office, you agreed to hold covered the Insured's
vehicles pending settlement of this matter. We are oper-
ating on the assumption that as of this moment, full
insurance is in force.

What happened is, I think, quite clear from the
evidence and the exhibits. Guardian had been pro-
viding coverage for public liability, including
public liability for automobiles owned by Victoria,
under the Garage Policy. The premium for this
protection was a percentage of the payroll. When
the 1970 policy was prepared, Guardian had
decided that it would no longer provide such cover-
age under the Garage Policy. In fact, it may have
so intended the year before, because the 1969
Garage Policy mentions Endorsement Q.E.F. No.
73, but it seems that it was not attached and,
therefore, was not effective. However, it was
included the following year. This meant that cov-
erage for the owned automobiles was to be pro-
vided in the Fleet Policy and a premium for each
car should have been stipulated in the Schedule
instead of the reference to the Garage Policy, but
this was overlooked and no one realized it before
the accident occurred. With the Fleet Policy
Guardian supplied and Diamond forwarded to the
insured, for each of the cars a "Motor Vehicle
Liability Insurance Card" (the "Card") describing
the insured vehicle and mentioning the Fleet
Policy number. The card issued by Guardian in
respect of Victoria's 1964 Ford car is as follows:

remarquer que meme les deux derniers renouvellements
de la Police de parc automobile contenaient, au chapitre
Responsabilit6 civile, le renvoi uVoir la Police de gara-
giste, etc.o

Soyez convaincu, Lionel, que nous n'aurions jamais
sciemment permis que notre cliente ne soit pas assur~e
contre la responsabilit6 civile du fait des v6hicules lui
appartenant. Une telle lacune serait suffisamment grave
pour entrainer notre disqualification. Je sais que nous
refuserions d'assurer le client plut6t que de fournir
sciemment une garantie aussi inappropri6e. Un dernier
point. Vous dites i l'avant-dernier alin6a de votre lettre
<<qu'il n'y a actuellement aucune garanties. Vous devez
certainement faire allusion uniquement A la demande
d'indemnit6 parce que, est-il n6cessaire de vous le rappe-
ler, vous avez convenu, dans mon bureau, d'assurer les
v6hicules de ce client en attendant que cette affaire soit
r6gl6e. Nous pr6sumons done qu'une assurance compl6te
est actuellement en vigueur.

A mon avis, les d6positions et les pieces mon-
trent clairement ce qui s'est pass6. Aux termes de
la Police de garagiste, Guardian assurait Victoria
contre la responsabilit6 civile, y compris la respon-
sabilit6 civile du fait des automobiles lui apparte-
nant. La prime correspondante 6tait un pourcen-
tage des salaires. Au moment de r6diger la police
en 1970, Guardian a d6cid6 de ne plus offrir cette
garantie en vertu de la Police de garagiste. En fait,
il semble qu'elle ait d6ji eu cette intention l'ann6e
pr6c6dente car la Police de garagiste souscrite en
1969 mentionnait l'avenant F.A.Q. no 73, mais
comme celui-ci n'y avait pas 6t6 joint, il 6tait sans
effet. Il a cependant 6t6 joint A la police de l'ann6e
suivante. La couverture des automobiles apparte-
nant a l'assur6e devait donc 6tre pr6vue dans la
Police de parc automobile et, au lieu de r6f6rer A la
Police de garagiste, I'annexe aurait dfi prbvoir une
prime pour chaque automobile, mais on a oubli6 de
le faire et personne ne s'en est rendu compte avant
I'accident. Avec la Police de parc automobile,
Guardian a fourni, pour chaque automobile, un
<<certificat d'assurance-automobile responsabilit6&
(le certificat) que Diamond a remis A l'assur6e; ce
certificat d6crit le v6hicule assure et mentionne le
numbro de la Police de parc automobile. Voici le
texte du certificat d6livr6 par Guardian pour l'au-
tomobile Ford 1964 de Victoria:
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Name and Address of Insurance Company

GUARDIAN-UNION
Group of Insurance Companies

Head Office
240 St. James St. W.
Montreal 1, Que.

Name and Address of Insured

Victoria Tire Sales Ltd.
707 St. James St. West, Montreal, Que.

Insured vehicle-year make serial no.
1964 Ford, Galaxie, Ser. 463C64637978

Effective Date Date of Expiry
April 9th, 1970 April 9th, 1971
8003623 Arthur Diamond Inc.

MOTOR VEHICLE LIABILITY INSURANCE
CARD

CANADA INTER-PROVINCE

This certificate is subject to the terms and conditions
of the insurers standard automobile policy.

This certifies that the party named herein is insured
against liability for bodily injury and property damage
by reason of the operation of the motor vehicle described
herein, in an amount not less than the statutory mini-
mum requirements of every province of Canada.

WARNING-Any person who issues or produces a card
to show that there is in force a policy of insurance as
indicated herein that is in fact not in force is liable to a
heavy fine and or imprisonment and his licence may be
suspended.

This card should be carried in the insured vehicle for
production as proof of insurance when demanded by
police.

In respect of this document, the trial judge said:

... , the Court has no reason to find that the card was
not in fact delivered to the assured with the insurance
policy or policies, originally. Yet it should also be said
that it is not disputed that a number of these cards were
in the possession of Diamond so that it might from time

Nom et adresse de la compagnie d'assurance

Le Groupe de compagnies d'assurance

GUARDIAN-UNION

Bureau chef
240 ouest, rue St-Jacques
Montr6al 1, Qu6.

Nom et adresse de l'assur6

Victoria Tire Sales Ltd.
707 ouest, rue St-Jacques Montr6al, Qub.

V6hicule assur6-ann6e marque s6rie
1964 Ford, Galaxie, Ser. 463C64637978

Date d'entr6e en vigueur Date d'expiration
9 avril, 1970 9 avril, 1971
8003623 Arthur Diamond Inc.

CANADA INTER-PROVINCE
CERTIFICAT D'ASSURANCE-AUTOMOBILE

RESPONSABILITt

Le pr6sent certificat est assujetti aux dispositions et
conditions de la police d'assurance automobile de
l'Assureur.

Ce certificat atteste que la personne susnomm6e est
assur6e contre la responsabilit6 pour blessures et dom-
mages aux biens d6coulant de l'usage du v6hicule ci-
d6crit, conform6ment aux limites minimales exigbes par
les lois d'assurance en vigueur dans chacune des provin-
ces canadiennes.
AVERTISSEMENT-Quiconque 6met ou pr6sente un tel
certificat comme preuve d'une police d'assurance res-
ponsabilit6 qui effectivement n'est pas en vigueur, est
coupable d'une infraction passible d'une forte amende
et/ou d'emprisonnement et suspension de son permis.

Ce certificat doit etre laiss6 dans le v6hicule assur6
afin d'8tre pr6sent6 comme preuve d'assurance lorsque
la police l'exige.

Le juge de premiere instance a d6clar6 au sujet
de ce document:
[TRADUCTION] ... , la Cour n'a aucune raison de con-
clure que le certificat n'a pas effectivement 6t6 remis A
l'origine A l'assur6e avec la ou les polices d'assurance.
Mais il convient de souligner qu'il n'est pas contest6 que
Diamond avait en sa possession plusieurs certificats et
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to time during the term of automobile insurance held by
its clients and in case of change of vehicle or acquisition
of an additional vehicle, issue a new card to the insured.

So, all that being said in connection with the card, we
must conclude that the assured in fact had received it
with the policy. But whatever the penalty which Guard-
ian might suffer vis-A-vis the authorities, i.e. the state or
vis-A-vis injured parties under the Highway Code, nei-
ther of which aspects is at issue here, apart from the fact
that the card specifically states that it must be read at
all times with and subject to the terms and conditions of
the insurance contract, it was not the contract itself and
the claim is based on the insurance contract and as
already stated the claim itself was not insured under the
contract.

I should point out first that, while it is true that
a number of blank cards were in the possession of
the agent so that new cards might be issued to
insured persons, the uncontradicted evidence is
that the card pertaining to the car involved in the
collision together with other cards covering the
other vehicles described in the Fleet Policy, was
prepared and supplied by Guardian which sent it
to Diamond's clerk who sent the cards to Victoria
with the policy. Fay Haffner-Wainberg, Dia-
mond's employee, said:

Q. How many cards, identification cards, did you
receive from the company with this policy in
1970?

A. In 1970 we received I would say six cards.

Q.
A.

Who completed the cards?
It was completed by Guardian Insurance Com-
pany when they came in.

The trial judge appears to have been conscious
that the cards having been sent to the assured with
the policy by the agent who had countersigned it
for Guardian and had therefore at least apparent
authority to bind Guardian, the legal result would
be the same whether the cards had been prepared
by Guardian or by Diamond. The reason for which
he disregarded the card was that "it was not the
contract itself" obviously taking the "contract" to
be the policy. In my view, this is where he fell into
error and the Court of Appeal rightly disagreed
with him. Rinfret J. A., said:

pouvait, A l'occasion, pendant la dur6e du contrat d'assu-
rance automobile conclu par ses clients et en cas de
changement de v6hicule ou d'achat d'un v6hicule suppl-
mentaire, d6livrer un nouveau certificat A l'assur6.

En cons6quence, compte tenu de tout ce qui a 6t6 dit
au sujet du certificat, nous devons conclure que l'assurbe
I'a requ en mime temps que la police. Mais quelle que
soit, aux termes du Code de la route, la sanction que les
autorit6s, c.-A-d. lItat, peuvent infliger A Guardian ou
le recours des parties 16s6es, aucun de ces aspects n'est
en litige en l'esp6ce, si ce n'est le fait que le certificat
pr6cise qu'il est assujetti aux dispositions et conditions
du contrat d'assurance; il ne constitue pas le contrat
lui-m8me et la demande d'indemnit6 est fond6e sur le
contrat d'assurance. Comme je l'ai d6ji dit, le risque
lui-m8me n'6tait pas assur6 aux termes du contrat.

Premibrement, m~me s'il est exact que l'agent
avait en sa possession plusieurs certificats en blanc
afin d'8tre en mesure d'en d6livrer de nouveaux
aux assur6s, une preuve non contredite r6vble que
Guardian a r6dig6 le certificat de l'automobile
impliqu6e dans la collision ainsi que les certificats
des autres v6hicules d6crits dans la Police de parc
automobile et les a fait parvenir au commis de
Diamond qui les a envoy6s A Victoria avec la
police. Fay Haffner-Wainberg, I'employ6e de Dia-
mond, a d6clar6:

[TRADUCTION] Q. En 1970, combien de certificats
d'identification avez-vous regus de la compagnie
avec cette police?

R. En 1970, je dirais que nous avons regu six
certificats.

Q. Qui a rempli ces certificats?
R. Guardian les avait remplis avant de nous les

envoyer.

Le juge de premiere instance s'est bien rendu
compte qu'6tant donn6 que l'agent avait envoy6 A
l'assur6e les certificats avec la police qu'il avait
lui-mime contresign6e au nom de Guardian, il
avait au moins le pouvoir apparent de lier Guar-
dian, de sorte que juridiquement le r6sultat aurait
6t6 le meme que les certificats aient 6t6 remplis
par Guardian ou par Diamond. II a fait abstrac-
tion du certificat parce qu'il ((ne constitue pas le
contrat lui-m8mes, confondant manifestement le
((contrat)) et la police. A mon avis, c'est lIA qu'il a
fait erreur et c'est A juste titre que la Cour d'appel
a diff6r6 d'opinion. Le juge Rinfret a d6clar6:
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[TRANSLATION] From a strictly technical point of
view, to use the same word as Lionel Rice, Guardian's
provincial manager, in his letter of April 5, 1971 to
Arthur Diamond (J.R. 114), and taking into consider-
ation purely and simply the content of these two insur-
ance policies, 800-3623 and 873-1469, Guardian would
appear to be correct in refusing to indemnify the appel-
lants for their public liability.

Our analysis must go further, however.

At the hearing in this Court, counsel for the respond-
ent conceded that there was an oversight somewhere
(though of course he did not incriminate his client). We
must proceed further with our investigations, without
losing sight of the fundamental rule that the utmost
good faith is required on both sides in an insurance
contract.

There can be no doubt that Greenberg wanted com-
plete third party liability coverage; he never doubted
that was the case (J.R. 474).

As to Diamond, he was aware of the wishes of Vic-
toria Tire and Greenberg, and he was sure that with the
policies issued by Guardian they were completely cov-
ered (J.R. 423).

Where Guardian is concerned, the evidence shows
that at least for the years preceding 1969, which are
under consideration here, the policies issued gave the
insured full coverage for third party liability.

After a long review of facts Rinfret J.A. made
the following finding:

[TRANSLATION] Quite apart from what I said earlier
concerning the scope of the insurance policies, I feel that
the guarantees of protection which Diamond gave Vic-
toria Tire were binding on Guardian, and that in any
case the latter definitely gave Victoria Tire reason to
believe that Diamond was its agent and duly authorized
representative.

Under the civil law embodied in the Civil Code
of Quebec a contract is not to be identified with
the document in which its terms are set forth. The
contract is the agreement between the parties, the
document is only evidence of it. The first para-
graph of art. 2480 of the Civil Code in force at the
material time read:

Art. 2480. The contract of insurance is usually wit-
nessed by an instrument called a policy insurance.

Under art. 1234 "Testimony cannot in any case,
be received to contradict or vary the terms of a

Au point de vue purement et strictement technique,
pour employer l'expression employe par Lionel Rice,
g6rant provincial de Guardian, dans sa lettre du 5 avril
1971 A Arthur Diamond (114 d.c.), et, si l'on s'en tient
scrupuleusement et uniquement A la teneur de ces deux
polices d'assurance 800-3623 et 873-1469, Guardian
semblerait avoir raison de refuser d'indemniser les appe-
lants pour la responsabilit6 publique.

LA ne doit pas cependant s'arreter notre 6tude.

Lors de l'audition devant nous, le procureur de l'inti-
mbe a conc6d6 qu'il y avait quelque part une faille (il n'a
pourtant 6videmment pas incrimin6 sa cliente). 11 nous
faut pousser plus loin nos investigations sans perdre de
vue le principe fondamental que le contrat d'assurance
doit 8tre imbu, de part et d'autre, de la plus entibre
bonne foi.

Il ne peut faire de doute que Greenberg voulait une
couverture compl6te pour responsabilit6 envers les tiers;
il n'a jamais dout6 que tel 6tait le cas (474 d.c.).

Quant A Diamond, il connaissait les d6sirs de Victoria
Tire et de Greenberg, et il 6tait positif qu'avec les
polices 6mises par Guardian, ils 6taient totalement cou-
verts (423 d.c.).

Du c6t6 de Guardian, la preuve 6tablit qu'au moins
pour les ann6es pr6c6dant 1969, dont il est ici question,
les polices 6mises donnaient A l'assur6 pleine couverture
pour responsabilit6 a autrui.

Aprbs un long examen des faits, le juge Rinfret
conclut:

Ind6pendamment de ce que j'ai pu dire plus haut au
sujet de la port6e des polices d'assurance, j'estime que
les garanties de protection que Diamond a donn6es A
Victoria Tire, liaient Guardian, et qu'A tout 6v6nement,
celle-ci a certes donn6 a Victoria Tire raison de croire
que Diamond 6tait v6ritablement son agent et son repr-
sentant autoris6.

Selon les principes du droit civil 6nonc6s dans le
Code civil du Qu6bec, il ne faut pas confondre un
contrat avec l'6crit qui en constate les termes. Le
contrat c'est I'entente entre les parties et I'6crit
n'en est que la preuve. Le premier alin6a de l'art.
2480 du Code civil du Qu6bec en vigueur A l'6po-
que pertinente pr6voyait:

Art. 2480. Le contrat d'assurance est ordinairement
constat6 par un document auquel on donne le nom de
police d'assurance.

Aux termes de l'art. 1234, <Dans aucun cas, la
preuve testimoniale ne peut 8tre admise pour con-
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valid written instrument". But, subject to that
restriction, the terms of any contract are to be
ascertained from all the facts legally proved not
just from a particular document. In Juris-Clas-
seur civil under art. 1156 C.N. (in substance iden-
tical with art. 1013 C.C.) para. 23 reads:

[TRANSLATION] 23. In short, it is not enough to state
that a clear and precise clause in a contract is not open
to interpretation, and that neither usage, equity nor
good faith can be brought in to give this clause a
meaning incompatible with its formal terms. It must be
recognized that underlying this rule of general applica-
tion may be discerned, first, in a case where the terms of
the contract do not reflect, but misrepresent, the intent
of the contracting parties, the preference of French law
for the inner intent of the parties, a matter of prime
importance to the judge; and second, the sovereign
power of the judges of the facts in weighing the evi-
dence, which allows them to take certain liberties in
cases where they find that a literal application would be
at the expense of simple logic, good faith and justice.

In Colin et Capitant, Vol. 2, at p. 82, one reads
in para. 115:

[TRANSLATION] Since that time (February 2, 1808),
the decisions of the Cour de cassation have never varied,
and it follows that it is within the sole function of the
judges of the facts to interpret disputed clauses and say
what their true meaning is. In order to make such an
interpretation, it is necessary first, to ascertain the facts
of the case, and to seek for the intent of the parties not
only in the terms of the deed itself but in the surround-
ing circumstances as well, so that the interpretation of
the deed is too closely bound up with assessing the facts
to be undertaken separately.

In Planiol et Ripert, Vol. 6, at p. 481, para. 373,
one reads:

[TRANSLATION] However, in legislation which is not
formalistic, the concern to give effect to the true intent
of the parties, and ensure that justice is done, leads to
the rejection of the literal application of even a clear and
precise clause when it appears to be the result of a
manifest error and conflicts with their certain common
intent.

This last quotation indicates an important dif-
ference between the civil law and the common law.
Rectification of contract is unknown to the civil
law as a separate issue that may require decision

tredire ou changer les termes d'un 6crit valable-
ment fait). Mais, sous r6serve de cette restriction,
les termes d'un contrat se d6terminent A la lumibre
de tous les faits 16galement prouv6s et non sur la
seule base d'un certain 6crit. Dans le Juris-Clas-
seur civil on dit au par. 23 sous l'art. 1156 C.N.
(en substance identique A l'art. 1013 C.c.):

23. En r6sum6, il n'est point suffisant de d6clarer
qu'une clause claire et pr6cise d'un contrat n'est pas
susceptible d'interpr6tation et que ni les usages ni
1'6quit6 ni la bone foi ne sauraient intervenir pour faire
donner A cette clause un sens incompatible avec ses
termes formels. Derribre ce principe, g6n6ralement
appliqub, il faut l'admettre, se profile d'une part, dans
les cas oa les termes du contrat ne traduisent pas mais
trahissent l'intention des contractants, l'option du droit
frangais en faveur de la volont6 interne des parties,
prioritaire pour le juge; d'autre part, le souverain pou-
voir d'appr6ciation des juges du fond qui permet A
ceux-ci de se livrer A un certain nombre de hardiesses
dans des cas odi il leur apparaft que l'application litt6rale
sacrifierait par trop la simple logique, la bonne foi et la
justice.

On trouve l'6nonc6 suivant au par. 115 de l'ou-
vrage de Colin et Capitant, t. 2, A la p. 82:

Depuis cette 6poque, (2 f6vrier 1808), la jurispru-
dence de la Cour de cassation n'a jamais vari6, et il en
r6sulte que les juges du fond ont seuls mission d'inter-
pr6ter les clauses litigieuses et de dire quel est leur sens.
D'une part, en effet, pour faire cette interpr6tation, ii
faut n6cessairement connaltre tous les faits de l'esp6ce,
rechercher non seulement dans les termes memes de
I'acte, mais dans les circonstances qui l'ont accompagn6,
quelle a 6t6 la volont6 des parties; si bien que l'interpr6-
tation de l'acte se rattache trop 6troitement A l'appr6cia-
tion des faits pour en pouvoir 8tre d6tach6e.

L'6nonc6 suivant est tir6 de l'ouvrage de Planiol
et Ripert, t. 6, p. 481, par. 373:

Toutefois, dans une 16gislation non formaliste, le souci
de faire pr6valoir la volont6 r6elle, et en m~me temps la
justice, conduit A 6carter l'application litt6rale d'une
clause, mime claire et pr6cise, qui parait le r6sultat
d'une erreur manifeste, et est en contradiction avec leur
intention commune certaine.

Cette dernibre citation r6vble une diff6rence fon-
damentale entre le droit civil et la common law.
On ne connait pas en droit civil le recours en
rectification de contrat comme question distincte,
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before a claim can be allowed otherwise than
under the terms of a contract as written, rectifica-
tion being an equitable remedy. In the civil law
there is no such division, the terms of a contract
are to be ascertained from all the relevant facts,
not just the written instrument if any, and the
contract is to be given effect as so ascertained. As
an illustration of the application of this principle, I
would cite General Security Insurance Co. v.
Blanger where it was held (at p. 810) that the
automobile liability insurance policy sued upon
covered, when it was issued, the car that was then
owned by the insured although, in terms, describ-
ing his previously owned car.

The Court of Appeal adopted the correct
approach in considering, not only the Garage
Policy and the Fleet Policy, but all relevant facts
in order to ascertain whether Guardian had
intended to keep on continuing to protect Victoria
against third party liability in respect of owned
automobiles. If there had been only the Garage
Policy, the effect of the rider might have been
clear. Such is not the situation. There was also the
Fleet Policy. In that policy there had been for
many years in the schedule column pertaining to
third party liability limits and premium the words
"See Garage Policy" followed by the number of
that policy. Those words had always meant that
third party liability was covered. The same words
were still in the Schedule of the 1970 Fleet Policy
but now Guardian contends that on account of the
rider attached to the 1970 Garage Policy, they in
effect mean "Not Covered". It is therefore impor-
tant to consider the proper meaning of those words
in their context. Guardian's submission in effect is
that they mean that any coverage for third party
liability is under the Garage Policy. However,
because those words are in a column headed
"Limits" and "Premium" another possible mean-
ing is that there is coverage to the limits specified
in the Garage Policy in consideration of the premi-
um therein provided. In my view, such is the
proper meaning.

'[1977] 1 S.C.R. 802.

pr6alable A un jugement accueillant une r6clama-
tion fond6e sur d'autres termes que ceux du con-
trat 6crit, car la rectification est un recours en
equity. 11 n'y a pas en droit civil de distinction
semblable; les termes d'un contrat doivent 6tre
6tablis A la lumibre de tous les faits pertinents, non
sur la seule base de l'6crit s'il y en a un, et I'effet
du contrat est d6termin6 en cons6quence. L'arrat
La Sicurit Compagnie d'Assurances Ggndrales c.
BMlanger', illustre ce principe; cette Cour y a jug6
(A la p. 810) que la police d'assurance de responsa-
bilit6 civile pour automobile A l'origine du litige
visait, lors de sa d6livrance, I'automobile que l'as-
sur6 poss6dait alors, m~me si les termes du contrat
d6crivaient l'automobile que l'assur6 avait poss6-
d6e antbrieurement.

La Cour d'appel a eu raison de prendre en
considbration non seulement la Police de garagiste
et la Police de parc automobile, mais tous les faits
pertinents pour d6terminer si Guardian avait I'in-
tention de continuer A assurer Victoria contre la
responsabilit6 civile du fait des automobiles lui
appartenant. S'il n'y avait eu que la Police de
garagiste, I'effet de l'avenant aurait pu 8tre clair.
Mais ce n'est pas le cas. Il y avait 6galement la
Police de parc automobile. Depuis plusieurs
ann6es, cette police contenait, dans la colonne de
l'annexe aff6rente aux limites et A la prime de
l'assurance de la responsabilit6 civile les mots
((Voir la Police de garagiste suivis du numbro de
cette police. Ces mots avaient toujours signifi6 que
la garantie couvrait la responsabilit6 civile. On
retrouve la mime mention A I'annexe de la Police
de parc automobile de 1970 mais Guardian sou-
tient maintenant qu'elle signifie ((Non couverte)). 11
convient donc d'6tudier le sens de ces mots dans
leur contexte. Guardian pr6tend qu'ils signifient
que toute assurance de la responsabilit6 civile
d6pend de la Police de garagiste. Mais, du fait que
ces mots figurent dans la colonne intitul6e <<Limi-

tes)) et ((Prime)), un autre sens possible c'est qu'il y
a garantie dans les limites sp6cifiees A la Police de
garagiste moyennant la prime pr6vue. A mon avis,
c'est cette dernibre interpr6tation qu'il faut retenir.

'[1977] 1 R.C.S. 802.
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There are several reasons for holding that the
wording of the schedule means that coverage for
third party liability is provided by the Fleet Policy
to the limits and for the premium specified in the
Garage Policy. If one examines the insuring agree-
ments in the two policies it will be observed that
only the Fleet Policy embodies what is known as
an "omnibus clause", that is, protection against
liability in favour of whoever drives the car with
the consent of the insured, not for the named
insured only. In the Garage Policy, the Insuring
Agreement for third party liability reads:

SECTION A-THIRD PARTY LIABILITY

The Insurer agrees to indemnify the Insured, his
succession or his administrators, against the liability
imposed by law upon the Insured for loss or damage
arising from the ownership, use or operation of any
automobile in the business of the Insured stated in Items
1 and 2 of the application, and for pleasure use, and
resulting from:

SUBSECTION 1 BODILY INJURY TO OR
DEATH OF ANY PERSON ...

On the other hand in the Fleet Policy the Insur-
ing Agreement against third party liability reads
(I have underlined the additional words):

SECTION A-THIRD PARTY LIABILITY

The Insurer agrees to indemnify the Insured, his
succession or his administrators, and in the same
manner and to the same extent as if named herein as the
Insured, every other person who with the consent of the
Insured, or the consent of an adult member of the
Insured's household other than a chauffeur or domestic
servant, personally drives the automobile, against the
liability imposed by law upon the Insured or upon any
such other person for loss or damage arising from the
ownership, use or operation of the automobile within
Canada, the United States of America or upon a vessel
plying between ports thereof and resulting from:

BODILY INJURY TO OR DEATH OF ANY
PERSON OR DAMAGE TO PROPERTY.

Plusieurs raisons poussent A conclure que le
texte de l'annexe signifie que la responsabilit6
civile est assur6e en vertu de la Police de parc
automobile et assujettie aux limites et A la prime
pr6vues A la Police de garagiste. L'analyse des
conventions d'assurance des deux polices r6v6le
que seule la Police de parc automobile contient la
((clause omnibus>> aux termes de laquelle la garan-
tie contre la responsabilit6 civile s'6tend A toute
personne qui conduit l'automobile avec le consen-
tement de l'assur6, et non seulement A l'assur6
d6sign6 dans la police. Dans la Police de garagiste,
la convention d'assurance relative A la responsabi-
lit6 civile se lit comme suit:

[TRADUCTION] CHAPITRE A-RESPONSABILITt
CIVILE

L'Assureur garantit I'Assur6, ses repr6sentants 16gaux
et sa succession, contre les cons6quences p6cuniaires de
la responsabilit6 civile que l'Assur6 peut encourir en
raison de dommages du fait de la propri6t6, de l'usage
ou de la conduite de tout v6hicule utilis6 aux fins du
commerce de l'Assur6 mentionn6 aux Postes I et 2 de la
proposition et A des fins de tourisme et d6coulant.
DIVISION 1 DES LESIONS CORPORELLES OU

DE LA MORT D'UNE PERSONNE

Par contre, dans la Police de parc automobile, la
convention d'assurance de la responsabilit6 civile
stipule (je souligne les mots ajout6s):

[TRADUCTION]CHAPITRE A-RESPONSABILITt
CIVILE

L'Assureur garantit I'Assur6, ses repr6sentants 16gaux
et sa succession, et au mame titre que si elle 6tait
d6sign6e comme Assur6 aux pr6sentes, toute autre per-
sonne conduisant le v6hicule assur6 avec le consente-
ment de l'Assur6 ou d'un adulte de la maison de ce
dernier autre qu'un chauffeur ou domestique, contre les
cons6quences p6cuniaires de la responsabilitE civile que
peut encourir l'Assur6 ou toute autre personne indiqu6e
du fait de la propri6t6, de l'usage ou de la conduite du
v6hicule au Canada, aux Ptats-Unis ou sur un navire
circulant entre les ports de ces pays et d6coulant:

DES LtSIONS CORPORELLES OU DE LA MORT
DE TOUTE PERSONNE OU DE DOMMAGES

MATtRIELS.
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It obviously was of major importance for Green-
berg, who was as he testified Victoria's "principal
shareholder", to be protected when personally
driving one of his company's cars, as in this case.
But he would get this protection only if covered by
the Fleet Policy, the Garage Policy covering only
the company's liability.

That the intention was to cover under the Fleet
Policy third party liability including the driver's
liability is further shown by the issuance of the
cards referring to that policy by its proper number.
Such cards were so issued in respect of all cars
listed in the 1970 Fleet Policy as they had been in
previous years. Although there is no direct evi-
dence of this fact for the 1969 policy, it is a fair
inference that the same practice was followed that
year as in previous years and the subsequent year.

The issuance of such cards was at the relevant
time required by s. 10 of the Highway Victims
Indemnity Act (R.S.Q. 1964, c. 232) the relevant
part of which read:

10. With each liability insurance policy, the insurer
shall issue a liability insurance certificate.

Such certificate shall set forth:
(a) the name and address of the insurer;
(b) the name and address of the insured;
(c) the number and date of expiry of the policy;
(d) any other particulars required by the director.

The same statute further provided in s. 12:
12. A liability insurance certificate shall be prima

facie proof against the insurer of the existence, in favour
of the insured, of a liability insurance policy meeting the
requirements of section 14.

I must point out that nothing in the statute
restricted the effect of the Card as the trial judge
said. It is evidence against the insurer without
restriction, not in favour of third parties only.
Furthermore the terms of the restriction in the
document are far from being as wide as he makes
them. It reads: This certificate is subject to the
terms and conditions of the insurers standard

II 6tait manifestement de toute premiere impor-
tance pour Greenberg, qui 6tait, selon son t6moi-
gnage, le ((principal actionnaire)) de Victoria, d'8tre
personnellement prot6g6 lorsqu'il conduisait une
des automobiles de sa compagnie, comme en l'es-
p6ce. Mais il n'avait cette protection que si la
garantie venait de la Police de parc automobile car
la Police de garagiste ne visait que la responsabi-
lit6 de la compagnie.

En outre, le fait que les certificats se r6f6rent
pr6cis6ment au num6to de la Police de parc auto-
mobile montre bien l'intention de couvrir par cette
police la responsabilit6 civile, y compris celle du
conducteur. Ces certificats ont 6t6 6mis pour
toutes les automobiles 6num6r6es dans la Police de
parc automobile de 1970, comme les annbes pr6c6-
dentes. M8me si rien dans la preuve n'6tablit
pr6cis6ment ce fait pour la police de 1969, on peut
certainement pr6sumer que la pratique suivie les
ann6es pr6c6dentes et l'ann6e suivante l'a 6gale-
ment 6t6 cette ann6e-lA.

La d6livrance de ces certificats 6tait alors exig6e
par l'art. 10 de la Loi de I'indemnisation des
victimes d'accidents d'automobile (S.R.Q. 1964,
chap. 232) dont voici l'extrait pertinent:

10. Avec chaque police d'assurance-responsabilit6,
I'assureur doit d6livrer un certificat d'assurance-respon-
sabilit6.

Ce certificat mentionne:
a) le nom et l'adresse de l'assureur;
b) le nom et l'adresse de l'assur6;
c) le num6ro et la date d'expiration de la police;
d) toute autre indication exig6e par le directeur.

La mime loi d6crdte A l'art. 12:
12. Le certificat d'assurance-responsabilit6 fait

preuve prima facie contre l'assureur de I'existence, en
faveur de l'assur6, d'une police d'assurance-responsabi-
lit6 conforme aux exigences de l'article 14.

Je tiens A souligner qu'aucune disposition de la
Loi ne limite l'effet du certificat comme le pr6tend
le juge de premiere instance. Le certificat fait
preuve sans restriction contre l'assureur et non
uniquement A l'avantage des tiers. En outre, la
restriction stipul6e dans le document est loin
d'avoir un sens aussi large que celui que lui a
donn6 le juge de premiere instance. Elle se lit
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automobile policy. This means that there is a
policy covering motor vehicle liability, not that
there is a policy that may or may not cover such
liability. While under s. 12 of the statute this is
only prima facie proof, the least that can be said
is, in my view, that by issuing this Card Guardian
was representing to Victoria that it was covering
its third party liability in respect of the car
described in the Card.

Only one employee of Guardian was called as a
witness, one Arthur Minson, its branch manager.
He was in Winnipeg prior to August 1971 and
therefore had no first-hand knowledge of the facts
of this case. Questioned by counsel for Guardian
concerning the Card he said:

Q. Now, if you refer to PW-26 (the Card) and tell
the Court if such identification cards are given to
the brokers or agents? I will restrict my question
to 1970.

A. As far as I am aware such documents, blank
documents were made available for the use of
agents or those people transacting business with
us.

Q.
A.

For what purpose?
There are cases when clients substitute automo-
biles and it is necessary for a new pink card to be
issued by the agent or broker, and it is for that
reason that supplies of blank cards are made
available.

Q. Apart from making available blank cards, was it
the practice in 1970 when a policy was drawn up
at the Guardian's office and sent to the agent/
broker, did the identification card accompany the
policy or did it not?

A. If third party liability coverage, yes, it accom-
panied the policy.

BY THE COURT:

Q. If no third party, it didn't?

A. There was no need for the pink card.

Q. And if there was third party coverage a card went
with the policy which had been prepared in the
Guardian office?

A. That is correct.

The answer to the first question does not con-
tradict Fay Wainberg's assertion that the Card

comme suit: Le pr6sent certificat est assujetti aux
dispositions et conditions de la police d'assurance-
automobile de l'Assureur. Cela signifie qu'il existe
une police couvrant la responsabilit6 du fait de
l'automobile et non qu'il existe une police qui la
couvre peut-6tre. Meme si aux termes de l'art. 12
de la Loi, le certificat ne constitue qu'une preuve
prima facie, le moins que l'on puisse dire, A mon
avis, c'est qu'en d6livrant ce certificat, Guardian
indiquait A Victoria que I'automobile d6crite au
certificat 6tait assur6e pour la responsabilit6 civile.

Un seul employ6 de Guardian, un nomm6
Arthur Minson, g6rant r6gional, a 6t6 cit6 comme
t6moin. II 6tait A Winnipeg jusqu'au mois d'aofit
1971 et n'avait donc aucune connaissance person-
nelle des faits de cette affaire. Interrog6 par l'avo-
cat de Guardian au sujet du certificat, il a d6clar6:

[TRADUCTION] Q. Au sujet de la piece PW-26 (le
certificat), pouvez-vous dire A la Cour si ces certi-
ficats d'identification sont remis aux courtiers ou
agents? Seule l'ann6e 1970 nous int6resse.

R. En autant que je sache, ces documents en blanc
6taient A la disposition des agents ou autres per-
sonnes faisant affaires avec nous.

Q.
R.

A quelle fin?
Lorsque les clients changent d'automobile, le cour-
tier ou l'agent doit d6livrer un nouveau certificat
rose et c'est pour cela qu'on leur fournit des
certificats en blanc.

Q. En plus de fournir des certificats en blanc, pouvez-
vous dire si lorsqu'elle d6livrait une police, Guar-
dian avait l'habitude, en 1970, de joindre un certi-
ficat d'identification A la police envoy6e aux cour-
tiers ou agents?

R. Dans les cas oa il y avait une assurance-responsa-
bilit6 civile, oui, un certificat 6tait joint A la police.

LA COUR:

Q. Ce n'6tait pas le cas s'il n'y avait pas d'assurance-
responsabilit6 civile?

R. Dans ce cas, le certificat rose n'est pas n6cessaire.

Q. Et s'il y avait une assurance-responsabilit6 civile,
la police fournie par Guardian 6tait accompagn6e
d'un certificat?

R. C'est exact.

La r6ponse A la premiere question ne contredit
pas l'affirmation de Fay Wainberg selon laquelle
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was supplied by Guardian with the Fleet Policy, it
merely goes to show that it was possible for Dia-
mond to supply such cards to clients without get-
ting them from Guardian with the policy. But a
mere possibility is no proof. If Guardian wished to
contradict Fay Wainberg's statement, it should
have called the employee who prepared the Fleet
Policy and sent it to her. Her correspondence with
Guardian concerning Victoria in 1970 was
addressed "Attention Mrs. DeMontigny". Why
this person was not called was not explained and
from this it should be inferred that her testimony
would not have been helpful to Guardian.

Minson's other answers show that, by Guard-
ian's established course of conduct as well as by
virtue of the statute, the supplying of cards with
the Fleet Policy meant that Victoria's cars were
covered against third party liability. In fact,
although the accident occurred October 8, 1970
and was reported October 9, it was only on Febru-
ary 26, 1971 that Guardian wrote Diamond deny-
ing coverage. That was the time when the Garage
Policy was coming up for renewal. The previous
year, the letter to Diamond saying this policy was
"being processed for renewal" was dated February
16th, 1970.

It cannot be supposed that Guardian issued the
cards in order to mislead the insured into believing
that is was covered against liability while not
intending to cover it. In such case, of course, its
liability would be clear. But, why were the cards
issued, if not because Guardian's employees whose
duty it was to prepare the policy and the cards,
honestly thought that Victoria was covered? I am
willing to accept that the rider attached to the
1970 Garage Policy meant that the third party
liability in respect of Victoria's automobiles was
not intended to be covered without a premium for
this risk in addition to the premium based on the
payroll stipulated in the Garage Policy. However,
it appears perfectly clear to me that Guardian
never thought that Victoria intended to forego
such protection and it is equally clear that Guard-
ian had no intention not to provide it. When the

Guardian avait envoy6 le certificat avec la Police
de parc automobile; elle d6montre simplement que
Diamond pouvait fournir des certificats A ses
clients mime si Guardian n'en avait pas joint A la
police. Mais une simple possibilit6 ne constitue pas
une preuve. Si Guardian voulait contredire la
d6claration de Fay Wainberg, elle devait citer
comme t6moin l'employ6 qui a r6dig6 la Police de
parc automobile et la lui a envoyee. La correspon-
dance entre elle et Guardian au sujet de Victoria
6tait adress6e ((aux soins de Mme DeMontignys. On
n'a pas expliqu6 pourquoi cette personne n'a pas
6t6 cit6e comme t6moin et il faut en d6duire que
son t6moignage n'aurait pas 6t6 utile A Guardian.

Les autres r6ponses de Minson d6montrent, A la
lumibre de la politique suivie par Guardian et des
dispositions de la Loi, que l'envoi de certificats
avec la Police de parc automobile signifiait que les
automobiles de Victoria 6taient assur6es contre la
responsabilit6 civile. En fait, meme si l'accident est
survenu le 8 octobre 1970 et a 6t6 signal6 le 9
octobre, ce n'est que le 26 f6vrier 1971 que Guar-
dian a 6crit A Diamond pour l'informer que le
risque n'6tait pas assur6. C'6tait alors le temps de
voir A renouveler la Police de garagiste. L'ann6e
pr6c6dente, la lettre adress6e A Diamond l'infor-
mant que [TRADUCTION] (<e renouvellement [de la
police] est en course porte la date du 16 f6vrier
1970.

On ne peut supposer que Guardian a d6livr6 les
certificats pour tromper l'assur6e en lui faisant
croire que sa responsabilit6 civile 6tait assur6e
alors qu'elle n'avait pas l'intention de couvrir ce
risque. En pareil cas, elle serait de toute 6vidence
responsable. Mais pourquoi les certificats ont-ils
6t6 d6livr6s si ce n'est parce que les employ6s de
Guardian charg6s de r6diger la police et les certifi-
cats croyaient de bonne foi que Victoria 6tait
assur6e? Je suis pret A admettre que Guardian, en
joignant l'avenant A la Police de garagiste de 1970,
entendait ne pas assurer les automobiles de Victo-
ria contre la responsabilit6 civile sans percevoir
une autre prime qui devait s'ajouter au pourcen-
tage des salaires pr~vu A la Police de garagiste.
Mais, il me parait parfaitement clair que Guardian
n'a jamais pens6 que Victoria voulait se passer de
cette garantie et tout aussi clair que Guardian
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situation was considered and discussed sometime
after the accident but before the action in warran-
ty, it did agree to provide it although denying that
it was in effect at the time of the accident. This
was done by eliminating the Q.E.F. No. 73 rider
from the Garage Policy, the payroll rate per $100
being increased from $1.53 to $3.77 i.e. from $306
to $754 on the estimated $20,000, although there
must be other factors involved because the rate for
the same coverage for 1968 was $1.98.

That the matter was then fully considered
appears from the date on which the renewal
Garage Policy was countersigned: July 5, 1971,
although it ran from March 5. As stated in the
letter of April 16 previously quoted, there was a
verbal agreement to hold Victoria covered in the
meantime. How the rating was actually done was
not disclosed. Guardian did not call its own under-
writer as a witness, but one Morin of the Canadian
Underwriters Association who could speak only of
its rating rules. The record shows however that
"Experience Rating" was involved in this case.

The only rational conclusion from those undis-
puted facts is that when preparing the Fleet Policy,
Guardian's employees overlooked or abandoned
the decision to stop covering the third party liabili-
ty on Victoria's cars for the Garage Policy premi-
um. They failed however to charge a premium for
that risk either in the Schedule of the Fleet Policy
or by readjusting the rate in the Garage Policy.
But, because there was no intention not to cover
the third party liability, cards were prepared and
issued as in previous years. Getting cards with the
Fleet Policy as before, the agent and the insured
both believed that there was coverage. Unfortu-
nately, after the accident, Guardian sought to take
advantage of the error committed by its employees
and to benefit from it by avoiding the liability
instead of getting an increased premium as it had
intended, and at the trial it failed to bring as a
witness any employee who had first-hand knowl-
edge of the facts, any of those who had been

n'avait pas l'intention de ne pas la fournir. Lorsque
la question a 6t6 6tudi6e et d6battue aprbs l'acci-
dent mais avant 'action en garantie, Guardian a
convenu de fournir cette garantie tout en soute-
nant qu'elle n'6tait pas en vigueur lors de l'acci-
dent. Pour ce faire, Guardian a 61imin6 I'avenant
F.A.Q. no 73 de la Police de garagiste et rajust6 le
pourcentage des salaires en l'augmentant de $1.53
A $3.77, par $100, c.-A-d. de $306 A $754, pour une
estimation de salaires de $20,000, mais d'autres
facteurs ont dit jouer parce qu'en 1968, le taux de
prime pour la m8me couverture 6tait de $1.98.

On voit que cela n'a 6t6 fait que tout bien
consid6r6 car le renouvellement de la Police de
garagiste n'a 6t6 contresign6 que le 5 juillet 1971,
avec effet r6troactif au 5 mars. Comme l'indique
la lettre du 16 avril pr6cit6e, Guardian avait verba-
lement convenu d'assurer Victoria dans l'inter-
valle. La preuve ne r6vble pas comment s'est faite
la tarification. Guardian n'a pas cit6 comme
t6moin son pr6pos6 d la tarification, mais un
nomm6 Morin de l'Association canadienne des
Assureurs qui n'a fait 6tat que des r6gles de tarifi-
cation de l'Association. Le dossier r6vble cepen-
dant qu'on a appliqu6 les principes de la personna-
lisation des primes.

La seule explication logique de ces faits non
contest6s c'est qu'en r6digeant la Police de parc
automobile, les employ6s de Guardian ont oubli6
la d6cision de ne plus assurer les automobiles de
Victoria contre la responsabilit6 civile en contre-
partie de la prime de la Police de garagiste, ou y
ont renonc6. Ils ont cependant omis d'imposer une
prime particulibre pour couvrir ce risque, soit par
l'annexe de la Police de parc automobile, soit par
rajustement de la prime de la Police de garagiste.
Mais, comme on n'avait aucunement l'intention de
ne pas assurer la responsabilit6 civile, des certifi-
cats ont 6t6 pr6par6s et d6livres comme par le
pass6. En recevant comme A l'habitude des certifi-
cats avec la Police de parc automobile, I'agent et
l'assur6e ont tous deux pens6 que le risque 6tait
assur6. Malheureusement, apr6s l'accident, Guar-
dian a voulu tirer parti de l'erreur de ses employ6s
en niant sa responsabilit6, au lieu de r6clamer une
augmentation de prime comme cela avait 6t son
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involved in the writing of the policies and the
issuance of the Card.

In my opinion the Court of Appeal was justified
in coming to the conclusion that, in the light of all
the facts, proof of coverage was established
because at the time of the making of the contract
it was intended on both sides that third party
liability should be covered. In order to deny cover-
age, Guardian has to ask the Court to construe the
two policies in a manner that fails to give a
reasonable meaning to the words used and as if no
account was to be taken of the Card and the other
relevant facts including the clear intention of its
"Authorized Representative" to provide third
party liability protection to Victoria.

In this connection it is of some importance to
note how the policies were obtained. A few weeks
before March 5, the renewal date of the Garage
Policy, Diamond would at Guardian's request
obtain from Victoria and forward to Guardian an
"Application for Experience Rate". This document
states that a "quotation of rate for insurance", is
desired by the applicant. There are questions as to
the coverage desired and in every case it was
indicated that coverage was desired for bodily
injury and property damage, etc. After that there
was a statement of payroll for the past three years
and an estimate for the next year, then came a
statement of losses. Having received this applica-
tion Guardian prepared a policy including an
application, the application being in fact a carbon
copy of the application written on the face of the
policy. The evidence is that the policies were often
sent to the agent, countersigned by him and issued
without the application being signed by the insured
and forwarded to Guardian. There is no signature
on the application for the 1969 policy. It will be
remembered that this was the first such policy in
which there was a mention of the Q.E.F. 73
endorsement which, however, was not in fact
included. However, it appears that the 1970
Garage Policy was not sent by Guardian to the
agent until it had received the application with the
Q.E.F. 73 endorsement attached, signed by
Victoria.

intention et, au procks, elle a omis de citer comme
t6moins ses employ6s qui avaient une connaissance
personnelle des faits, les pr6pos6s A la r6daction
des polices et A la d6livrance de certificats.

A mon avis, la Cour d'appel a eu raison de
conclure qu'A la lumibre de tous les faits, il 6tait
6tabli que le risque 6tait couvert parce qu'au
moment du contrat, l'intention des deux parties
6tait que le risque d6coulant de la responsabilit6
civile soit assur6. Pour avoir gain de cause, Guar-
dian devait demander A la Cour d'interpr6ter les
deux polices sans 6gard au sens raisonnable des
mots utilis6s et de ne tenir aucun compte du
certificat et des autres faits pertinents, dont l'in-
tention manifeste de son ((Agent qualifiD d'assurer
Victoria contre la responsabilit6 civile.

A ce sujet, il importe de souligner comment les
polices ont et6 obtenues. Quelques semaines avant
le 5 mars, date du renouvellement de la Police de
garagiste, Diamond devait, A la demande de Guar-
dian, obtenir de Victoria une ((Demande de correc-
tion du taux des primes) et la faire parvenir A
Guardian. Aux termes de ce document, le requ6-
rant demande (la fixation du taux de l'assurance.
Certaines questions ont trait A la garantie r6cla-
m6e et, dans tous les cas, il a 6t6 pr6cis6 que la
garantie devait couvrir les 16sions corporelles et les
dommages matbriels, etc. Aprds cela, il y avait une
d6claration des salaires pour les trois dernibres
ann6es, une pr6vision pour l'ann6e A venir et une
d6claration des pertes. Sur r6ception de cette
demande, Guardian r6digeait une police reprenant
la proposition d'assurance, celle-ci 6tant une copie
au carbone de ce qui figure comme proposition A la
premibre page de la police. La preuve r6vble que
les polices 6taient fr6quemment envoy6es A l'agent,
contresign6es par ce dernier et 6mises sans que
l'assur6e n'ait sign6 la proposition et que celle-ci
ait 6t6 retourn6e A Guardian. Sur la police de
1969, la proposition d'assurance n'est pas sign6e. 11
convient de rappeler que c'est la premiere police
qui r6f6rait A l'avenant F.A.Q. 73 qui toutefois n'y
6tait pas joint. Il semble cependant qu'en 1970
Guardian n'a pas envoy6 la Police de garagiste A
l'agent avant de recevoir la proposition, accompa-
gn6e de l'avenant F.A.Q. 73, dfiment sign6e par
Victoria.
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As to the Fleet Policy, the renewal date came
five weeks later than the Garage Policy, namely,
on April 9. From the documents in the record, it
does not appear that there was any application
actually obtained from the insured before the 1969
and 1970 policies were issued. Furthermore, the
document referred to as the 1970 Fleet Policy
would appear to be a renewal receipt rather than a
policy because it bears the same policy number No
800 3623 as the 1969 policy. As a renewal receipt
it would imply no fresh application from the
insured. It is clear that this document and the
cards were prepared by Guardian and sent to
Diamond who in turn sent them to Victoria. Thus
the latter received a renewal of the Fleet Policy
bearing in the premium schedule under the head-
ing "Third Party Liability" the same mention as in
previous years and this was accompanied by cards
as before.

In argument, reference was made by counsel for
Guardian to s. 214 of the Insurance Act which was
in force at the material time, R.S.Q. 1964, c. 295.
Excluding subs. 3 which is irrelevant, this read:

214. (1) Where an insurance contract made by any
company or association is evidenced by a written instru-
ment, the company or association shall set out all the
terms or conditions of the contract in full on the face or
back of the instrument forming or evidencing the con-
tract, and, unless so set out, no term or condition,
stipulation or proviso modifying or impairing the effect
of any such contract made or renewed after the 10th of
February, 1909 (the date of the coming into force of the
act 8 Edward VII, Chapter 69), shall be good and valid
or admissible in evidence to the prejudice of the assured
or beneficiary.

(2) Nothing contained in this section shall exclude
the proposal or application of the assured from being
considered with the contract, and the court shall deter-
mine how far the insurer was induced to enter into the
contract by any misrepresentation contained in the said
application or proposal.

This enactment provides a restriction in favour
of the "assured" not in favour of the insurer. It
therefore does not restrict the application of gener-
al principles of the civil law as against the insurer.

En ce qui concerne la Police de parc automobile,
elle 6tait renouvelable cinq semaines plus tard que
la Police de garagiste, soit le 9 avril. D'aprbs le
dossier, il ne semble pas qu'on ait obtenu une
proposition de l'assur6e avant d'6mettre les polices
de 1969 et 1970. En outre, le document qu'on a
appel6 la Police de parc automobile de 1970 res-
semble davantage A un certificat de renouvelle-
ment qu'A une police parce qu'il porte le mime
num6ro (800 3623) que la police de 1969. A ce
titre, il n'aurait 6t6 pr6c6d6 d'aucune nouvelle
proposition de l'assur6e. Il est certain que ce docu-
ment et les certificats ont 6t6 r6dig6s par Guardian
puis envoyes A Diamond qui les a fait parvenir A
Victoria. Cette dernibre a donc requ un renouvelle-
ment de la Police de parc automobile portant, au
chapitre ((Responsabilit6 civiles, A l'annexe concer-
nant les primes, la meme mention que les ann6es
pr6c6dentes et accompagn6 de certificats comme
pr6c6demment.

Au cours des plaidoiries, l'avocat de Guardian a
cit6 l'art. 214 de la Loi des assurances alors en
vigueur, S.R.Q. 1964, chap. 295. A l'exception du
par. 3, non pertinent en l'esp6ce, cet article
dispose:

214. (1) Lorsqu'un contrat d'assurance, fait par une
compagnie ou soci6t6 quelconque, est prouv6 par un
6crit, la compagnie ou soci6t6 doit ins6rer int6gralement
tous les termes ou conditions du contrat A la face ou au
dos du document qui cr6e ou prouve le contrat, et, A
moins d'8tre ainsi ins6r6, aucun terme du contrat, condi-
tion ou stipulation, modifiant ou diminuant I'effet de
tout tel contrat fait ou renouvel6 apr~s le 10 f6vrier 1909
(date de l'entr6e en vigueur de la loi 8 tdouard VII,
chapitre 69), n'a de valeur ou d'effet, et ne peut 6tre
admis comme preuve au pr6judice de l'assur6 ou du
b6n6ficiaire.

(2) Rien de ce qui est contenu dans le pr6sent article
n'a pour effet d'exclure la proposition d'assurance ou
l'application de l'assur6 d'Etre consid6r6e avec le contrat,
et c'est A la cour qu'il appartient de d6terminer dans
quelle mesure l'assureur a 6t6 engag6 d'6mettre une
police A cause de fausses repr6sentations contenues dans
la proposition d'assurance ou dans l'application.

Cette disposition pr6voit une restriction en
faveur de l'<<assurbs et non en faveur de l'assureur.
Elle n'empiche donc pas l'application des principes
g6n6raux du droit civil A l'encontre de l'assureur.
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While it may be substantially identical with simi-
lar provisions enacted in other provinces, its effect
is not necessarily the same in Quebec.

In Agricultural Chemicals v. Boisjoli2 this
Court was unanimous in upholding the liability of
a dealer for supplying the wrong fertilizer on a
written order and the majority even refused to
make the illiterate farmer bear any part of the loss
for having failed to ascertain the meaning of the
notice of the contents plainly printed on each bag.
Because insurance companies deal in contracts
rather than in consumer goods should they be
allowed to benefit by their errors instead of paying
for them? I do not think so.

I do not forget that Guardian did not get the
premium which it had intended to charge for the
third party liability in respect of the cars described
in the Fleet Policy, that is, the automobiles owned
by Victoria. This cannot be a defence because
Guardian was allowing credit to Diamond and
Diamond was allowing credit to Victoria. I do not
find it necessary to consider if on account of
prescription this is no longer recoverable. Assum-
ing it is so, I find no unfairness in Guardian losing
this small sum as a result of what I consider its
unfair attitude in attempting to take advantage of
its own employees' oversight for avoiding a sub-
stantial claim.

In the reasons for judgment in appeal, reference
is made to an order on a preliminary point,
affirmed on appeal, whereby Victoria and Green-
berg's action in warranty was dismissed by the
trial judge as against Diamond, on the basis that
such claim "would only be enforceable if and when
it should be found that Guardian ... is not liable
under the insurance contract". This point is not in
issue on this appeal but I wish to make it clear that
I am not to be taken as in any way approving of
that questionable decision.

I would dismiss the appeal with costs.
2 [19721 S.C.R. 278.

M8me si d'autres provinces ont adopt6 des textes
substantiellement identiques, I'effet n'en est pas
n~cessairement le m~me au Qubbec.

Dans l'arrat Agricultural Chemicals c. Boisjo-
li 2 , cette Cour a confirm6 A l'unanimit6 la respon-
sabilit6 d'un vendeur qui avait livrb un engrais
autre que celui command6 par 6crit et la majorit6
a m~me refus6 de faire supporter au fermier illet-
tr6 une partie de la perte subie parce qu'il avait
omis de s'enqubrir du sens d'un avis descriptif du
contenu imprim6 sur chaque sac. Les compagnies
d'assurances peuvent-elles, sous pr6texte qu'elles
vendent des contrats et non des produits de con-
sommation, profiter de leurs erreurs au lieu d'en
faire les frais? Je ne le pense pas.

Je n'oublie pas que Guardian n'a pas pergu la
prime qu'elle avait l'intention d'imposer pour assu-
rer, contre la responsabilit6 civile, les automobiles
d6crites dans la Police de parc automobile, c.-A-d.
les automobiles appartenant A Victoria. Mais cela
ne constitue pas un moyen de d6fense parce que
Guardian faisait cr6dit A Diamond et Diamond, de
son c6t6, faisait cr6dit A Victoria. Il n'est pas
necessaire A mon avis d'6tudier si le recouvrement
de cette somme est prescrit. En supposant que ce
soit le cas, il ne me semble pas injuste que Guar-
dian perde cette petite somme eu 6gard A l'attitude
injustifi6e qu'elle a adopt6e en tentant de tirer
parti de l'inadvertance de ses propres employbs
pour 6luder un gros sinistre.

Dans ses motifs de jugement, la Cour d'appel
fait mention d'une d6cision sur une question prbli-
minaire, confirmbe en appel, aux termes de
laquelle le juge de premiere instance a rejet6 l'ac-
tion en garantie intent~e par Victoria et Greenberg
contre Diamond au motif que cette r6clamation
[TRADUCTION] ((ne sera ex6cutoire que lorsqu'il
aura 6t6 statu6, si jamais il I'est, que Guardian ...
n'est pas responsable en vertu du contrat d'assu-
rance>>. Cette question n'a pas 6t6 soulev6e dans ce
pourvoi, mais je tiens A dire qu'on ne doit pas
penser que j'approuve de quelque manibre cette
d6cision discutable.

Je suis d'avis de rejeter le pourvoi avec d6pens.
2 [1972] R.C.S. 278.
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Appeal dismissed with costs.

Solicitors for the appellant: Pagg, Duchesne,
Renaud & Desmarais, Montreal.

Solicitors for the respondents: Byers, Casgrain
& Stewart, Montreal.

Pourvoi rejetg avec dipens.

Procureurs de l'appelante: Pagg, Duchesne,
Renaud & Desmarais, Montrial.

Procureurs des intims: Byers, Casgrain & Ste-
wart, Montrial.
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Randy James Dunlop and Graham Stanley
Sylvester Appellants;

and

Her Majesty The Queen Respondent.

1978: December 6; 1979: May 31.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
MANITOBA

Criminal law - Parties - Aiding and abetting -
Gang rape - Complainant identifying accused as two
of her attackers - Charge denied - No evidence
accused formed common intention with those involved
to commit rape - Whether any evidence accused aided
and abetted commission of offence - Criminal Code, s.
21(1) and (2).

The appellants were twice tried and convicted on a
charge of rape. It was alleged that they unlawfully had
sexual intercourse with the complainant without her
consent. They were sentenced to serve six years in
penitentiary. In an appeal taken following the second
trial, the Manitoba Court of Appeal found error on the
part of the trial judge, but by a three to two majority
sustained the conviction by applying s. 613(l)(b)(iii) of
the Code. From that judgment an appeal was taken to
this Court.

A gang rape of the complainant occurred late at night
in an isolated area, the site of a former dump, where
members of a motorcycle club were having a party.
Some eighteen men had intercourse with the complai-
nant while she was being held by two other members of
the group. She identified the accused as two of the men
who attacked her. The accused denied the charge. They
testified that they had attended a meeting of the club at
the dump earlier in the evening in question, and later
were present in a beverage room where the complainant
and a friend were spending some time. Still later, the
accused delivered a quantity of beer at the dump.
Dunlop saw a female having intercourse; with whom, he
could not say, but he believed the person to be a member
of the motorcycle club. After three minutes he and his
co-accused left.

The issue for the jury was a simple one-did the two
accused have intercourse with the complainant? She
said that they had, and they denied it. The judge chose,

Randy James Dunlop et Graham Stanley
Sylvester Appelants;

et

Sa Majest6 La Reine Intimbe.

1978: 6 d6cembre; 1979: 31 mai.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DU MANITOBA

Droit criminel - Parties - Aide et encouragement
- Viol collectif- La plaignante a identifid les accuss
comme 9tant deux de ses agresseurs - Accusation niie
- Aucune preuve que les accusis ont form6 un projet
commun avec d'autres pour commettre le viol - Y
a-t-il une preuve que les accusis ont aid6 et encourag6
la perpetration de l'infraction? - Code criminel, par.
21(1) et (2).

Les appelants ont 6t6 deux fois jug6s et d6clar6s
coupables de viol. On leur reproche d'avoir eu des
rapports sexuels avec la plaignante sans son consente-
ment. On leur a impose une peine de six ans d'incarc6ra-
tion. La Cour d'appel du Manitoba a jug6 en appel de
leur second procks que les directives du juge au jury
contenaient des erreurs, mais par une majorit6 de trois
contre deux, elle a maintenu la d6claration de culpabilit6
en appliquant le sous-al. 613(1)b)(iii) du Code. Pourvoi
a 6t6 interjet6 devant cette Cour A l'encontre de cet
arret.

Le viol collectif de la plaignante a eu lieu tard la nuit
dans un endroit isol6, I'emplacement d'un ancien d6po-
toir oft des membres d'un club de motards s'6taient
r6unis pour fater. Environ dix-huit hommes ont eu des
rapports sexuels avec la plaignante pendant que deux
autres membres du groupe la retenaient. Elle a identifi6
les accus6s comme 6tant deux des hommes qui l'avaient
agress6e. Les accus6s ont ni6 le tout. Ils ont t6moign6
qu'ils avaient assist6 A une r6union du club au d6potoir
t6t le soir en question, puis qu'ils s'6taient rendus dans
un cabaret oi se trouvaient la plaignante et une amie.
Plus tard, les accus6s ont livr6 une certaine quantit6 de
bibre au d6potoir. Dunlop a vu une personne de sexe
f6minin qui 6tait en train d'avoir des rapports sexuels; il
n'a pas pu dire avec qui mais il a cru que c'6tait un
membre du club de motards. Trois minutes plus tard, lui
et son co-accus6 sont partis.

La question qui se posait au jury 6tait fort simple: les
deux accus6s ont-ils eu des rapports sexuels avec la
plaignante? Elle a d6clar6 que oui, eux l'ont ni6. Le juge
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however, to instruct the jury upon parties to an offence
under s. 21 of the Code, and it was in this respect that
the convictions were challenged.

Held (Martland, Ritchie and Pigeon JJ. dissenting):
The appeals should be allowed.

Per Laskin C.J. and Spence, Dickson and Estey JJ.: It
was common ground that the trial judge erred in charg-
ing the jury on s. 21(2) of the Code, common intention,
when there was no evidence that the appellants had
formed any common intention with those involved in the
gang rape to commit rape upon the complainant.

Presence at the commission of an offence can be
evidence of aiding and abetting if accompanied by other
factors, such as prior knowledge of the principal offend-
er's intention to commit the offence or attendance for
the purpose of encouragement. In this case there was no
evidence that while the crime was being committed
either of the accused rendered aid, assistance, or encour-
agement to the rape of the complainant. There was no
evidence of any positive act or omission to facilitate the
unlawful purpose. One could infer that the two accused
knew that a party was to be held, and that their presence
at the dump was not accidental or in the nature of
casual passers-by, but that was not sufficient. A person
cannot properly be convicted of aiding and abetting in
the commission of acts which he does not know may be
or are intended. One must be able to infer that the
accused had prior knowledge that an offence of the type
committed was planned, i.e. that their presence was with
knowledge of the intended rape.

The evidence failed to disclose any facts as distin-
guished from surmise or suspicion, upon which a jury
could conclude beyond reasonable doubt that the
accused had assumed a role which would qualify them
as aiders and abettors under s. 21(1) of the Code.

In these circumstances, the trial judge erred in charg-
ing the jury on the alternative bases of (i) principal
offender and (ii) aider and abettor.

The error, unfortunately, was compounded when the
jury, which had retired at 3:15 p.m., returned at 5:40
with the following question: "If the accused were aware
of a rape taking place in their presence and did nothing
to prevent or persuade the discontinuance of the act, are
they considered as an accomplice to the act under law?"

a cependant cru bon de donner des directives au jury sur
la question des parties A une infraction en vertu de l'art.
21 du Code et c'est sur ce point que les d6clarations de
culpabilit6 ont 6t6 contest6es.

Arrit: (les juges Martland, Ritchie et Pigeon 6tant
dissidents): Les pourvois doivent 8tre accueillis.

Le juge en chef Laskin et les juges Spence, Dickson et
Estey: Tous reconnaissent que le juge de premibre ins-
tance a commis une erreur en donnant des directives au
jury quant au par. 21(2) du Code, le projet commun, vu
qu'il n'y avait aucune preuve que les appelants avaient
form6 avec les participants au viol, le projet commun de
violer la plaignante.

La pr6sence au moment de la perp6tration d'une
infraction peut constituer une preuve d'aide et d'encou-
ragement si elle est accompagnee d'autres facteurs,
comme la connaissance pr6alable de l'intention de I'au-
teur de perp6trer l'infraction ou si elle a pour but
l'incitation. En l'esp~ce, il n'y a aucune preuve qu'au
cours de la perp6tration de l'acte criminel, l'un ou
l'autre des accus6s ait fourni une aide, une assistance ou
une incitation au viol de la plaignante. 11 n'y a aucune
preuve de quelque acte positif ou omission pour faciliter
le dessein illicite. Il est possible de d6duire que les deux
accus6s savaient qu'une fete allait avoir lieu et que leur
pr6sence au d6potoir n'6tait pas accidentelle ou qu'ils
n'6taient pas des promeneurs occasionnels, mais cela ne
suffit pas. Une personne ne peut 8tre, A bon droit,
d6clar6e coupable d'avoir aid6 ou encourag6 l'accomplis-
sement d'actes r6pr6hensibles alors qu'elle ne savait pas
qu'on avait ou pouvait avoir l'intention de les commet-
tre. On doit pouvoir d6duire que les accus6s avaient la
connaissance pr6alable qu'une infraction du type de
celle commise 6tait projet6e, c.-a-d. que leur pr6sence
s'accompagnait d'une connaissance du viol projet6.

La preuve ne r6vble aucun fait, par opposition A des
suppositions ou A des soupgons, qui permettrait A un jury
de conclure au-delA de tout doute raisonnable que les
accus6s avaient jou6 un r6le qu'on pourrait qualifier
d'aide ou d'encouragement aux termes du par. 21(1) du
Code.

Dans ces circonstances, le juge de premiere instance a
fait erreur en donnant au jury des directives sur I'alter-
native: (i) auteur principal et (ii) complice par aide et
encouragement.

Malheureusement, I'erreur a 6t6 aggrav6e lorsque le
jury, qui s'6tait retirE pour d6lib6rer A 15 h 15 est revenu
A 17 h 40 pour poser la question suivante: [TRADUC-
TION] <<Si les accus6s savaient qu'un viol avait lieu en
leur pr6sence et n'ont rien fait pour empecher cet acte
ou en amener l'auteur A y renoncer, sont-ils consid6r6s
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That question should have been answered in one word-
"No." However, the judge, who initially intended to
respond with a "No" answer, was persuaded, during
argument, to the point of view, advanced for the first
time on behalf of the Crown, that the accused might be
guilty as parties to the offence under s. 21 of the Code.

The recharge was in error in three respects: (i) it was
not responsive to the question asked; (ii) on the facts of
the case, it might leave the jury with the impression that
the accused could be parties to the offence if they knew
that an offence was being committed and failed to do
anything to hinder or prevent it; and (iii) the jury
received no help in applying the instruction given; no act
or omission was identified as providing a possible factual
underpinning to the operation of s. 21.

The difficulty now faced by this Court was that it did
not know, and would never know, whether the jury
found the appellants guilty because they had had inter-
course with the complainant, or by reason of the opera-
tion of subss. (1) or (2) of s. 21 of the Code. The Court
did know from the question of the jury, and its timing,
that after two hours and twenty-five minutes of deliber-
ation the jury had not accepted the evidence of the
complainant as to direct participation by the appellants.
Fifteen minutes after resuming deliberation, following
the recharge, the guilty verdict was returned.

This was not an appropriate case for the application
of s. 613(l)(b)(iii). One could not say that the verdict
would have been the same in the absence of error. In the
circumstances a verdict of acquittal should be directed,
rather than have the applicants undergo a third trial.

Per Beetz and Pratte JJ.: With respect to subs. 21(2),
there was agreement in the Court of Appeal-and it was
not challenged here-that the trial judge had erred in
charging the jury in that respect. The difference in the
Court of Appeal was solely as to the application of
subpara. 613(l)(b)(iii) to such error. This was not a
dissent on a question of law.

As to subs. 21(1), for the reasons given by Dickson J.,
the reply of the trial judge to the question of the jury
was inadequate and amounted to a misdirection in law.
One could not say, in the light of the evidence, that this
error on the part of the trial judge caused the appellants
no substantial wrong or miscarriage of justice. There-

comme complices en vertu de la loi?* La r6ponse A cette
question tenait en un seul mot: anon). Cependant, le
juge, qui avait d'abord eu l'intention de r6pondre anon, A
la question, a 6t6 entrain6 A adopter un autre point de
vue, propos6 pour la premibre fois par le ministbre
public, savoir, que les accus6s pourraient 8tre coupables
A titre de parties A l'infraction aux termes de l'art. 21 du
Code.

Les nouvelles directives 6taient erronbes A trois points
de vue: (i) elles ne r6pondaient pas A la question pos6e;
(ii) vu les faits de la cause, elles pouvaient laisser au
jury l'impression que les accus6s pouvaient 8tre parties A
l'infraction s'ils savaient qu'une infraction 6tait en train
d'8tre commise et s'ils ont omis de faire quelque chose
pour l'emp6cher ou l'arrater; et (iii) le jury n'a requ
aucune aide pour appliquer la directive; on n'a identifi6
aucun acte ou omission qui aurait pu 6tayer dans les
faits l'application de l'art. 21.

La difficult6 que rencontre cette Cour est qu'elle ne
sait pas et ne saura jamais si le jury a reconnu les
appelants coupables parce qu'ils avaient eu des rapports
sexuels avec la plaignante ou en raison de l'application
des par. (1) ou (2) de l'art. 21 du Code. Mais elle sait
par la question du jury et le moment oa elle a 6t6 pos6e,
qu'aprbs deux heures et vingt-cinq minutes de d6lib6ra-
tions, le jury n'avait pas accept6 le t6moignage de la
plaignante quant A la participation directe des appelants.
Quinze minutes aprbs la reprise des d61ib6rations, A la
suite des nouvelles directives, le verdict de culpabilit6 a
6t6 rendu.

Ce n'est pas un cas appropri6 d'application du sous-al.
613(1)b)(iii). On ne peut affirmer que le verdict aurait
6t6 le mime s'il n'y avait pas eu d'erreur. Dans les
circonstances, plut6t que de faire subir aux appelants un
troisibme procks, il faut ordonner un verdict d'acquitte-
ment.

Les juges Beetz et Pratte: Pour ce qui est du par.
21(2), la Cour d'appel a 6t6 unanime pour dire que le
juge de premibre instance avait fait erreur en donnant
des directives au jury sur ce point, et cette conclusion n'a
pas 6t6 contest6e devant cette Cour. La divergence
d'opinions en Cour d'appel portait seulement sur l'appli-
cation du sous-al. 613(1)b)(iii) A cette erreur. Cela ne
constitue pas une dissidence sur une question de droit.

Quant au par. 21(1), pour les motifs qu'expose le juge
Dickson, la r6ponse du juge de premibre instance A la
question du jury n'6tait pas juste et constituait une
directive erron6e en droit. On ne peut dire, A la lumibre
de la preuve, que cette erreur du juge de premiere
instance n'a caus6 aux appelants aucun tort important
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fore, subpara. 613(1)(b)(iii) should not be invoked in
respect to such error.

Per Martland, Ritchie and Pigeon JJ., dissenting: The
third ground of dissent in the Court of Appeal did not
constitute a dissent on a question of law. Paragraph (iii)
of subs. 613(1)(b) gives to a court of appeal a discre-
tionary power to dismiss an appeal from conviction, even
where there has been a wrong decision by a trial court
on a question of law if there has been no substantial
wrong or miscarriage of justice resulting from that
error. A disagreement by a dissenting judge regarding
the exercise of that discretion is not a dissent on a
question of law.

The first ground of dissent was that there was no
evidence upon which the appellants could have been
found to be parties to the offence under subs. 21(2) of
the Code. Matas J.A., who delivered the main reasons of
the majority, and with whom Freedman C.J.M. con-
curred, did not disagree on this point with the reasons of
Hall J.A., who delivered the reasons of the minority. As
stated by Matas J.A., with respect to the grounds of
appeal on common intention, there was merit in the
argument that the comments of the trial judge were
inappropriate in the circumstances of the case. But it
was apparent from the juror's question that the mem-
bers were not troubled by the concept of common inten-
tion. In any event, no substantial wrong or miscarriage
of justice occurred.

With respect to the second ground of dissent, it was
noted that whereas ground one referred to "no evi-
dence," which is an issue of law, the second ground
referred to "insufficient evidence in law" to make the
appellants parties to the offence. Sufficiency of evidence
is a matter for the jury. Dissent on this point was not a
dissent on a question of law.

However, as the point had been thoroughly canvassed
in argument, it was considered. The gist of the reasons
of Hall J.A. was found in his statement that the pres-
ence of the accused at the dump, and their passive
observation of a girl having sexual intercourse was not
sufficient in law to make them parties to an offence
under s. 21(1) of the Code. But the statement that the
appellants were merely present at the dump and were
passive observers of an act of sexual intercourse had to
be based upon the evidence of the appellants. It was for
the jury to decide whether or not to accept that evi-
dence. The statement overlooked entirely other evidence
on which the jury could conclude that the appellants had
aided and abetted the commission of the offence. The

ou erreur judiciaire grave. II ne faut donc pas appliquer
le sous-al. 613(1)b)(iii) A cette erreur.

Les juges Martland, Ritchie et Pigeon, dissidents: Le
troisibme motif de dissidence de la Cour d'appel ne
constitue pas une dissidence sur une question de droit.
Le sous-al. (iii) de l'al. 613(1)b) donne A une cour
d'appel le pouvoir discr6tionnaire de rejeter un appel
d'une d6claration de culpabilit6 m~me lorsqu'un juge de
premiere instance a rendu une d6cision erron6e sur une
question de droit s'il ne r6sulte de cette erreur aucun tort
important ou erreur judiciaire grave. Le d6saccord
qu'exprime un juge dissident quant A l'exercice de ce
pouvoir discr6tionnaire ne constitue pas une dissidence
sur une question de droit.

Le premier motif de dissidence est qu'il n'y avait
aucune preuve permettant de conclure que les appelants
6taient parties A l'infraction aux termes du par. 21(2) du
Code. Le juge Matas, qui a exprim6 les principaux
motifs de la majorit6, et dont le juge en chef Freedman a
partag6 l'opinion, 6tait d'accord sur ce point avec les
motifs donn6s par le juge Hall qui a r6dig6 l'opinion de
la minorit6. Comme I'a dit le juge Matas, en ce qui
concerne les moyens d'appel concernant le projet
commun, I'argument que ces observations n'6taient pas
justes compte tenu des circonstances de l'affaire, est
bien fond6. Mais il ressort clairement de la question du
jure que les membres du jury n'6prouvaient aucune
difficult6 quant A la notion de projet commun. Quoi qu'il
en soit, il ne s'est produit aucun tort important ou erreur
judiciaire grave.

Quant au deuxibme motif de dissidence, il est A
signaler qu'alors que le premier motif se rapporte A
<d'absence de preuven, ce qui constitue une question de
droit, le deuxibme motif a trait A (d'insuffisance en droit
de la preuven pour rendre les appelants parties A l'infrac-
tion. La suffisance de preuve est une question qui rel~ve
du jury. La dissidence sur ce point n'est pas une dissi-
dence sur une question de droit.

Cependant, comme cet argument a 6t6 exhaustive-
ment d6battu, il y a lieu de l'examiner. L'essence des
motifs du juge Hall se trouve dans son affirmation que
la pr6sence des accus6s au d6potoir et leur observation
passive d'une jeune fille en train d'avoir des rapports
sexuels ne suffisent pas en droit A les rendre parties A
une infraction en vertu du par. 21(1) du Code. Mais
I'affirmation que les appelants 6taient simplement pr6-
sents au d6potoir et de simples t6moins passifs des
rapports sexuels doit 6tre fond6e sur le t6moignage des
appelants. 11 appartenait au jury de d6cider s'il devait
accepter ces tbmoignages. L'affirmation ignore tout A
fait les autres 616ments de preuve qui permettaient au
jury de conclure que les appelants avaient aidE et encou-
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jury had been properly instructed as to what was neces-
sary in order to establish aiding and abetting. The
sufficiency of that evidence was solely a matter for the
determination of the jury and was not a matter to be
decided by the Court of Appeal.

As to the criticism of the trial judge for his response
to the question asked by the jury, the reasons of Matas
J.A. for his view that the Crown had satisfied the onus
of showing that the trial judge did not err in either the
instructions or the answer on the question of the applica-
bility of s. 21(1) were adopted.

[The Queen v. Warner, [19611 S.C.R. 144; The
Queen v. Coney (1882), 8 Q.B. 534; Preston v. R.,
[1949] S.C.R. 156; R. v. Dick (1947), 2 C.R. 417; R. v.
Hoggan (1965), 47 C.R. 256; R. v. Salajko, [1970] 1
C.C.C. 352; R. v. Black (1970), 10 C.R.N.S. 17; R. v.
Clarkson, [1971] 3 All E.R. 344; D.P.P. v. Maxwell,
[1978] 3 All E.R. 1140, referred to.]

APPEALS from a judgment of the Court of
Appeal for Manitoba', dismissing an appeal by the
accused from their conviction for rape following a
second trial. Appeals allowed, Martland, Ritchie
and Pigeon JJ. dissenting.

J. J. Gindin, for the appellants.

J. G. Dangerfield, for the respondent.

The judgment of Laskin C.J. and Spence, Dick-
son and Estey JJ. was delivered by

DICKSON J.-The appellants were twice tried
and convicted on a charge of rape. The indictment
alleges that on June 26, 1975, they did unlawfully
have sexual intercourse with Brenda Ross without
her consent. They were sentenced to serve six years
in penitentiary. In an appeal taken following the
second trial, the Manitoba Court of Appeal found
error on the part of the trial judge, but by a three
to two majority sustained the conviction by apply-
ing s. 613(1)(b)(iii) of the Code. It is from that
judgment that the present appeal is taken.

1 (1977), 37 C.C.C. (2d) 90.

rag6 la perp6tration de l'infraction. Le jury a re~u des
directives appropriees sur ce qui 6tait n6cessaire pour
6tablir l'aide et I'encouragement. La suffisance de ces
deux 616ments de preuve relevait exclusivement de l'ap-
pr6ciation du jury et ne devait pas faire l'objet d'une
d6cision de la Cour d'appel.

Quant aux critiques adress6es au juge de premiere
instance pour sa r6ponse A la question pos6e par le jury,
on a adopt6 les motifs du juge Matas suivant lesquels le
minist~re public s'6tait acquitt6 de l'obligation de
d6montrer que le juge de premiere instance n'avait pas
commis d'erreur ni dans ses directives ni dans la r6ponse
A la question quant A l'application du par. 21(1).

[Jurisprudence: La Reine c. Warner, [1961] R.C.S.
144; The Queen v. Coney (1882), 8 Q.B. 534; Preston c.
R., [1949] R.C.S. 156; R. v. Dick (1947), 2 C.R. 417;
R. v. Hoggan (1965), 47 C.R. 256; R. v. Salajko,
[1970] 1 C.C.C. 352; R. v. Black (1970), 10 C.R.N.S.
17; R. v. Clarkson, [1971] 3 All E.R. 344; D.P.P. v.
Maxwell, [19781 3 All E.R. 1140]

POURVOIS A l'encontre d'un arrdt de la Cour
d'appel du Manitoba', qui rejetait un appel des
accus6s form6 contre leur d6claration de culpabi-
lit6 de viol par suite d'un second procks. Pourvois
accueillis, les juges Martland, Ritchie et Pigeon
6tant dissidents.

J. J. Gindin, pour les appelants.

J. G. Dangerfield, pour l'intimbe.

Le jugement du juge en chef Laskin et des juges
Spence, Dickson et Estey a 6t6 rendu par

LE JUGE DICKSON-Les appelants ont 6t6
deux fois jug6s et d6clar6s coupables de viol.
L'acte d'accusation leur reproche d'avoir, le 26
juin 1975, eu des rapports sexuels avec Brenda
Ross sans le consentement de cette dernidre. On
leur a impos6 une peine de six ans d'incarc6ration.
La Cour d'appel du Manitoba a jug6 en appel de
leur second procks que les directives du juge au
jury contenaient des erreurs, mais par une majo-
rit6 de trois contre deux, elle a maintenu la d6cla-
ration de culpabilit6 en appliquant le sous-al.
613(1)b)(iii) du Code. Le pourvoi est interjet6 A
l'encontre de cet arr~t.

' (1977), 37 C.C.C. (2d) 90.
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The Facts

A rather detailed recital of the facts is essential
to an understanding of the issues. In June 1975,
Brenda Ross was sixteen years of age. On the
night of the alleged offence, accompanied by a
friend, Anne McGibney, she went to the Waldorf
Hotel in the City of Winnipeg to listen to a band
and drink beer.

A number of members of a motorcycle club
known as the Spartans were present at the hotel.
The two girls were joined at their table by two
members of the club, one Hawryluk and the appel-
lant Dunlop, and by a prospective member, one
Douglas. During the evening the complainant con-
sumed five or six glasses of beer. At about 11:30
p.m. she, riding on the back of Douglas' motorcy-
cle, and Anne McGibney, riding on the back of
Hawryluk's motorcycle, went briefly to the Bal-
moral Hotel. Leaving there, they proceeded on the
motorcycles to an isolated area, the site of a
former dump, located on Elmwood on the outskirts
of Winnipeg. The Elmwood dump was favoured as
a rendez-vous by motorcyclists because of the
hillocks. After arrival, the four sat on the grass
and talked for about five minutes, following which
McGibney and Hawryluk went for a walk. The
complainant and Douglas remained for three or
four minutes, then Douglas left to repair his bike,
leaving the complainant alone.

Lonely, she arose and went looking for McGib-
ney and Hawryluk. At this moment four men in
black leather jackets bearing the Spartan emblem
arrived on motorcycles. They approached the com-
plainant, picked her up by the arms and legs,
carried her to a nearby area bordering a creek and
threw her on the ground. By this time, quite a few
other men, similarly dressed, arrived. The complai-
nant's clothes were torn from her, and each of the
men, about eighteen in number, had intercourse
with her while she was being held by two of the
others. On direct examination the complainant was
asked whether she was able to recognize any of the
men who had had intercourse, to which she replied
"Yes, those two right there", looking at the appel-
lants Dunlop and Sylvester. The night was very
dark, but the complainant explained that after the
men had laid her down a bonfire had been lighted,
and she could see by the light of the fire. At one

Les faits

Pour bien comprendre les questions en litige, il
est n6cessaire de relater les faits en d6tail. En juin
1975, Brenda Ross 6tait Ag6e de seize ans. Durant
la soir6e oa a eu lieu l'infraction reproch6e, elle
s'est rendue A l'h6tel Waldorf A Winnipeg avec une
amie, Anne McGibney, pour y ecouter un ensem-
ble de musiciens et y boire de la bibre.

Un certain nombre de membres d'un club de
motards appel6 les <(Spartans) se trouvaient A l'h6-
tel. Deux membres du club, un nomm6 Hawryluk
et I'appelant Dunlop ainsi qu'un aspirant membre,
un nomm6 Douglas, se sont joints aux deux jeunes
filles A leur table. Durant la soir6e, la plaignante a
bu cinq ou six verres de bibre. Vers 23h30, la
plaignante, sur la motocyclette de Douglas, et
Anne McGibney sur celle de Hawryluk, se sont
rendues bribvement A l'h6tel Balmoral. Quittant
I'h6tel, le groupe s'est dirig6 en motocyclette vers
un endroit isol6, I'emplacement d'un ancien d6po-
toir situ6 A Elmwood dans les environs de Winni-
peg. Les motocyclistes se rencontraient souvent sur
ce terrain vallonn6. Les quatre se sont assis sur
l'herbe et ont caus6 pendant environ cinq minutes
aprbs quoi McGibney et Hawryluk sont all6s se
promener. La plaignante et Douglas sont demeurbs
trois ou quatre minutes de plus, puis Douglas est
all6 r6parer sa motocyclette, laissant la plaignante
seule.

Se sentant seule, la plaignante partit A la recher-
che de McGibney et Hawryluk. A cet instant,
quatre hommes en vestes de cuir noir portant
I'embl6me des ((Spartans)) sont arriv6s en motocy-
clette. Ils ont abord6 la plaignante, l'ont soulev6e
par les bras et les jambes, transport6e vers un
endroit non loin de IA prbs d'un ruisseau et jet6e
par terre. Sur les entrefaites, plusieurs autres
hommes v6tus de la m~me fagon 6taient arriv6s.
On a arrach6 les vtements de la plaignante et
chacun des hommes, au nombre d'environ dix-huit,
a eu des rapports sexuels avec elle pendant que
deux d'entre eux la retenaient. Dans son interroga-
toire principal, le substitut du procureur g6nbral a
demand6 A la plaignante si elle pouvait reconnaltre
certains des hommes qui avaient eu des rapports
sexuels avec elle et elle a r6pondu [TRADUCTION]:
((Oui ces deux-lIA, lA-bass en d6signant des yeux les
appelants Dunlop et Sylvester. La nuit 6tait trbs
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point she was threatened with a knife. There are
more unpleasant details, but they need not be here
recounted.

The following day the complainant picked
Dunlop from a police lineup as one of the men who
had attacked her. Sylvester was identified in a
second lineup later the same day. Asked by Crown
counsel what it was about them that made it
possible for her to recall the two men so clearly,
the complainant answered "Well, not really that
much, but I seen their faces as they were getting
on top of me." Later, she testified that she remem-
bered very clearly the two accused, and that she
was positive in her identification. She conceded on
cross-examination that neither of the two accused
was among the four men who first approached her,
nor had either of them pinned her arms or pro-
duced a knife. Her sole testimony implicating the
two accused was to the effect that each of them
had performed the physical act of intercourse with
her during the course of the sexual attack. The
case for the Crown was put forward on that
footing.

Each of the accused gave evidence. Dunlop
testified that he had attended a meeting of the
Spartan Motorcycle Club at the Elmwood dump
early in the evening in question, at which time
Douglas had been introduced as a prospective
member. Later, according to his evidence, Dunlop
went to the Waldorf Hotel, joined the two girls at
a table for a while, and then played pool until he
left the hotel at about 1:00 a.m. He explained that
Sylvester had been asked to bring beer to the
dump for a party. He, Dunlop, accompanied Sylv-
ester in the latter's car to the Vibrations disco-
theque, where they remained about half-an-hour
and then proceeded to the dump, arriving at 2:15
a.m. Upon arrival, he said, he and Sylvester
"grabbed the beer which was four cases," walked
over to the top of a knoll and set down the beer.
Douglas was there. He told Sylvester that every-
one was angry over the delay in delivering the

noire mais la plaignante a expliqu6 qu'aprbs que
les hommes l'eurent couch6e par terre, on avait
allum6 un feu de camp et qu'elle pouvait voir A la
lueur du feu. A un moment donn6, on l'a menac6e
avec un couteau. Il y a bien d'autres d6tails d6sa-
gr6ables mais il n'est pas n6cessaire de les relater.

Le lendemain, la plaignante a d6sign6 Dunlop
dans une parade d'identification comme 6tant un
des hommes qui l'avaient agress6e. Sylvester a 6
identifi6 dans une seconde parade plus tard le
meme jour. Interrog6e par le substitut du procu-
reur g6n6ral quant aux caractbristiques physiques
des accus6s qui lui avaient permis de les reconnal-
tre, la plaignante a r6pondu: [TRADUCTION] ((Eh
bien, il n'y en avait vraiment pas beaucoup mais
j'ai vu leur visage alors qu'ils 6taient sur moi.s Plus
tard, elle a d6clar6 dans son t6moignage qu'elle se
souvenait trbs clairement des deux accus6s et
qu'elle 6tait certaine de son identification. En con-
tre-interrogatoire, elle a admis que ni l'un ni l'au-
tre des deux accus6s n'6tait parmi les quatre
hommes qui l'avaient d'abord abord6e et que ni
l'un ni l'autre ne l'avait immobilis6e par les bras
ou menac6e d'un couteau. La seule partie de son
t6moignage impliquant les deux accus6s 6tait que
chacun d'entre eux avait eu avec elle des rapports
sexuels pendant l'agression. VoilA ce que le minis-
tare public a pr6sent6 comme preuve A charge.

Chacun des accus6s a t6moign6 en d6fense.
Dunlop a d6clar6 qu'il avait assist6 A une r6union
du Spartan Motorcycle Club au d6potoir d'Elm-
wood t6t le soir en question et qu'A ce moment-IA,
on avait pr6sent6 Douglas comme aspirant
membre. Plus tard, d'apras son t6moignage,
Dunlop est all6 A l'h6tel Waldorf, s'est joint aux
deux jeunes filles A une table pendant quelque
temps, puis a jou6 au billard jusqu'A son d6part de
l'h6tel A 1 h du matin. II a expliqu6 qu'on avait
demand6 A Sylvester d'apporter de la bibre au
d6potoir pour fater. II (Dunlop) a accompagn6
Sylvester dans la voiture de ce dernier jusqu'A la
discotheque ((Vibrations)) oii ils sont demeur6s envi-
ron une demi-heure pour prendre le chemin du
d6potoir ou ils sont arriv6s A 2 h 15. En arrivant
dit-il, Sylvester et lui [TRADUCTION] ((ont pris les
quatre caisses de bibre, se sont dirig6s jusqu'au
sommet d'une colline et y ont d6pos6 la bibre.
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beer. Dunlop walked to the other side of the knoll
and noticed a few people down near the creek bed
about twenty-five yards distant. Some of them
displayed their ire at the delay in fetching the
beer, by yelling at Dunlop and Sylvester. Dunlop
saw a female having intercourse; with whom, he
could not say, but he believed the person to be a
Spartan. After three minutes he and Sylvester left.
Dunlop denied having intercourse with Brenda
Ross, or in any way assisting anyone else to have
intercourse with her. Sylvester's evidence was to
the same effect as that of Dunlop.

The issue for the jury was a simple one-did the
two accused have intercourse with Brenda Ross?
She said that they had, and they denied it. The
issue was well formulated by the trial judge just
before the conclusion of his summing up, in these
words:

If you accept the evidence of Brenda Ross, and if
after weighing all the evidence you come to the conclu-
sion that you are satisfied beyond a reasonable doubt
that the two accused did have sexual intercourse with
Brenda Ross without her consent, then you may find
them both guilty as charged.

If, on the other hand you have reasonable doubt that
either one or both accused participated in this way, then
you must give that particular accused the benefit of that
reasonable doubt and acquit the accused on the charge.

That is all the case was about. The judge chose,
however, to instruct the jury upon parties to an
offence under s. 21 of the Code, and it is in this
respect that the convictions are challenged. The
general effect of s. 21 is to make equally culpable
(i) the person who actually commits the offence,
(ii) any person who aids or abets in committing the
offence, and (iii) persons who form an intention in
common to carry out an unlawful purpose leading
to the commission of the offence.

Section 21(2) of the Criminal Code

The first ground of appeal is that the trial judge
erred in charging the jury on s. 21(2) of the Code,
common intention, when there was no evidence

Douglas qui 6tait IA a dit A Sylvester que tout le
monde 6tait furieux parce que la bibre n'arrivait
pas. Dunlop est all6 de l'autre c~t6 de la colline et
a vu quelques personnes prbs du lit du ruisseau A
environ vingt-cinq verges de IA. Certaines d'entre
elles ont manifest6 leur aigreur A l'endroit de
Dunlop et de Sylvester A cause du retard A livrer la
bibre. Dunlop a vu une personne de sexe f6minin
qui 6tait en train d'avoir des rapports sexuels; il n'a
pu dire avec qui mais croit que c'6tait un (Spar-
tan). Trois minutes plus tard, Sylvester et lui sont
partis. Dunlop a ni6 avoir eu des rapports sexuels
avec Brenda Ross ou avoir de quelque fagon aid6
quelqu'un d'autre A avoir des rapports sexuels avec
elle. Le t6moignage de Sylvester allait dans le
m8me sens que celui de Dunlop.

La question qui se posait au jury 6tait fort
simple: les deux accus6s ont-ils eu des rapports
sexuels avec Brenda Ross? Elle a d6clar6 que oui,
eux l'ont ni6. La question a 6t6 bien formul6e par
le juge de premikre instance juste avant la fin de
son adresse au jury:

[TRADUCTION] Si vous acceptez le t6moignage de
Brenda Ross et si, aprbs avoir pes6 toute la preuve, vous
Etes convaincus au-delA de tout doute raisonnable que
les deux accus6s ont r6ellement eu des rapports sexuels
avec Brenda Ross sans son consentement, vous pouvez
les d6clarer tous deux coupables de l'accusation portbe.

Si, par contre, vous avez un doute raisonnable que
l'un des accus6s ait particip6 de cette manire, vous
devez alors donner A cet accus6 le b6n6fice du doute
raisonnable et I'acquitter.

C'6tait IA la seule question soulev6e. Le juge a
cependant cru bon de donner des directives au jury
sur la question des parties A une infraction en vertu
de l'art. 21 du Code et c'est sur ce point que les
d6clarations de culpabilit6 sont contest6es. L'arti-
cle 21 rend 6galement coupables (i) la personne
qui commet r6ellement l'infraction, (ii) toute per-
sonne qui aide ou encourage quelqu'un A commet-
tre l'infraction et (iii) les personnes qui forment
ensemble le projet de poursuivre une fin ill6gale
conduisant A la perp6tration de l'infraction.

Le pararaphe 21(2) du Code criminel

Suivant le premier moyen d'appel, le juge de
premikre instance a commis une erreur en donnant
des directives au jury quant au par. 21(2) du Code,
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that the appellants Dunlop and Sylvester had
formed any common intention with those involved
in the gang rape to commit rape upon Brenda
Ross. It is common ground that the trial judge
erred in this respect. Crown counsel concedes as
much. There was no evidence that the appellants
participated in a plan or scheme to lure the com-
plainant to the dump as part of the initiation
proceeding. In the Court of Appeal for Manitoba,
Mr. Justice Matas, writing for the majority of the
Court, considered that there was "merit in the
appellants' argument that the comments were
inappropriate in the circumstances of the case."
Mr. Justice Hall, writing the minority opinion,
said:

In my respectful opinion, there was no evidence upon
which a jury, properly instructed, could find or infer
that the accused were parties to an offence under that
subsection. In my view, it was a pure invitation to the
jury to resort to surmise, speculation and conjecture, as
opposed to proper legal inference, against which they
were cautioned not to do in the general charge.

Section 21(1) of the Criminal Code

The second ground of appeal was set out in the
formal judgment of the Court of Appeal in this
manner:
2. That the Learned Trial Judge erred in charging the
Jury with respect to Section 21(1) of the Criminal Code,
as there was insufficient evidence in law to make the
Appellant ... a party to the offence.

In ascertaining the real ground upon which dissent
is based, if the formal judgment fails to make that
clear, this Court may look to the written reasons of
the dissenting judges: Roy v. The King 2, at p. 43,
per Crocket J. and Savard and Lizotte v. The
King3, at p. 23, per Taschereau J.

Mr. Justice Hall in his dissenting judgment left
no doubt that the "insufficient evidence in law," of
which he spoke, was insufficient in the sense that
the trial judge ought not to have charged the jury
at all with respect to s. 21(1):

2 [1938] S.C.R. 32.
[1946] S.C.R. 20.

le projet commun, vu qu'il n'y avait aucune preuve
que les appelants Dunlop et Sylvester avaient
form6 avec les participants au viol, le projet
commun de violer Brenda Ross. Tous reconnais-
sent I'erreur du juge de premiere instance sur ce
point, y compris le substitut du procureur g6n6ral.
Il n'y avait aucune preuve de la participation des
appelants A un projet ou A un dessein en vue
d'attirer la plaignante au d6potoir pour participer
au rite d'initiation. En Cour d'appel du Manitoba,
le juge Matas, s'exprimant au nom de la majorit6,
6tait d'avis que: [TRADUCTION] (<l'argument des
appelants, selon lequel ces commentaires n'6taient
pas appropribs dans les circonstances 6tait fond6.
Le juge Hall, r6digeant l'opinion de la minorit6, a
dit:

[TRADUCTION] Avec 6gards, j'estime qu'il n'y a
aucune preuve qui aurait permis A un jury ayant requ
des directives appropri6es, de conclure ou de d6duire que
les accus6s 6taient parties A l'infraction vise A ce para-
graphe. A mon avis, cela constituait purement et simple-
ment une invitation au jury A avoir recours A des suppo-
sitions et A des conjectures plut6t qu'A un raisonnement
juridiquement correct, ce contre quoi la partie gbnbrale
des directives les mettait en garde.

Le paragraphe 21(1) du Code criminel

Le second moyen d'appel reprend la partie sui-
vante du jugement formel de la Cour d'appel:

[TRADUCTION] 2. Que le savant juge de premibre ins-
tance a commis une erreur en donnant au jury des
directives concernant le par. 21(1) du Code criminel,
puisque la preuve n'6tait pas suffisante en droit pour
conclure que l'appelant ... 6tait partie A l'infraction.

Si le jugement formel ne permet pas de d6gager le
v6ritable motif d'une dissidence, cette Cour peut le
chercher dans les motifs 6crits des juges dissidents;
Roy c. Le Roi 2, A la p. 43, motifs du juge Crocket,
et Savard et Lizotte c. Le Roil, A la p. 23, motifs
du juge Taschereau.

Dans ses motifs de dissidence, le juge Hall a
clairement laiss6 entendre que la <<preuve insuffi-
sante en droits dont il parlait 6tait insuffisante en
ce que le juge de premidre instance aurait dii
s'abstenir de toute mention du par. 21(1) dans son
adresse au jury:

2 [1938] R.C.S. 32.
[1946] R.C.S. 20.

889[1979] 2 R.C.S. DUNLOP ET SYLVESTER C. LA REINE Le Juge Dickson



890 DUNLOP AND SYLVESTER V. THE QUEEN Dickson J. [1979] 2 S.C.R.

The presence of the accused at the dump, and their
passive observation of a girl having sexual intercourse is
not sufficient in law to make them parties to an offence
under s. 21(1) of the Code.

The case for the Crown should have been allowed to
stand or fall on the issue of whether the Crown had
proved beyond a reasonable doubt that the accused were
two of the Spartans who had sexual intercourse with
Ross against her will ... The charge should have
stopped there.

As I read this passage, there is no suggestion that
the evidence was insufficient to support a convic-
tion, which is a question of fact or, at best, a
question of mixed fact and law. That was the
situation in The Queen v. Warner 4 . The error
alleged in the dissent here is that there was insuffi-
cient evidence to go to the jury under s. 21(1), as
opposed to insufficient evidence to support the
jury's verdict. The question of whether there is
sufficient evidence to go to the jury, i.e. any
evidence upon which a jury, properly instructed,
could find the appellants guilty as parties to the
offence under s. 21(1), is a question of law, which
can found an appeal to this Court under s.
618(1)(a): The King v. Dicary5 , at p. 83, and
Calder v. The Queen6 , at pp. 896-7, per Cart-
wright J.

On s. 21(1) of the Code, the jury was instructed
as follows:

Secondly, I should also instruct you on the law relat-
ing to parties to an offence. Section 21(1) of the Crimi-
nal Code, reads as follows:

Everyone is a party to an offence who:
(a) actually commits it,
(b) does or omits to do anything for the purpose of
aiding any person to commit it, or
(c) abets any person in committing it.

Abets, that word abets means encourages, supports,
upholds. It is another way of expressing a person giving
assistance to someone committing the offence. Everyone
who aids and encourages the person in the commission
of the offence is as guilty as the person who commits the
actual criminal act.

[1961] S.C.R. 144.
5 [1942] S.C.R. 80.
6 [1960] S.C.R. 892.

[TRADUCTION] La pr6sence des accus6s au d6potoir
et leur observation passive d'une jeune fille en train
d'avoir des rapports sexuels ne suffisent pas en droit A
les rendre parties A une infraction en vertu du par. 21(1)
du Code.

Le sort de l'accusation aurait dii porter uniquement
sur la question de savoir si le ministbre public avait
prouv6 au-delA de tout doute raisonnable que les accus6s
6taient deux des aSpartanso qui avaient eu des rapports
sexuels avec Ross contre son consentement ... Les
directives du juge auraient dii s'arr~ter 1A.

A mon avis, rien dans ce passage ne laisse entendre
que la preuve 6tait insuffisante pour fonder une
d6claration de culpabilit6, ce qui est une question
de fait ou, tout au plus, une question mixte de fait
et de droit. C'est la situation qui se pr6sentait dans
La Reine c. Warner4 . L'erreur relev6e dans la
dissidence en l'esp~ce est que la preuve n'6tait pas
suffisante pour qu'on soumette la question au jury
au sens du par. 21(1), et non qu'elle 6tait insuffi-
sante pour justifier le verdict du jury. La question
de savoir si la preuve est suffisante pour qu'on la
soumette au jury, c'est-A-dire s'il existe quelque
preuve qui permette A un jury ayant requ des
directives appropribes de d6clarer les appelants
coupables parce que parties A l'infraction au sens
du par. 21(1), est une question de droit qui peut
faire l'objet d'un pourvoi devant cette Cour en
vertu de l'al. 618(1)a): Le Roi c. Dcary, A la p.
83, et Calder c. La Reine, aux pp. 896 et 897,
motifs du juge Cartwright.

Le jury a requ les directives suivantes concer-
nant le par. 21(1) du Code:

[TRADUCTION] Deuxibmement, je dois 6galement
vous parler du droit relatif aux parties A une infraction.
Le paragraphe 21(1) du Code criminel se lit comme
suit:

Est partie A une infraction quiconque:

a) la commet rbellement,
b) accomplit ou omet d'accomplir quelque chose en
vu d'aider quelqu'un A la commettre, ou
c) encourage quelqu'un A la commettre.

Encourage, ce mot veut dire inciter, appuyer, soutenir.
C'est une autre fagon d'exprimer qu'on fournit assis-
tance A celui qui commet l'infraction. Quiconque aide ou
incite une personne A commettre une infraction est aussi
coupable que la personne qui commet l'acte criminel.

4 119611 R.C.S. 144.
[1942] R.C.S. 80.

6 [1960] R.C.S. 892.
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To find that the accused is guilty of aiding or abetting
the commission of an offence by another person, it is
only necessary to show that he understood what was
being done and by some act on his part assisted or
encouraged the attainment of that act.

Mere presence at the scene of a crime is not
sufficient to ground culpability. Something more is
needed: encouragement of the principal offender;
an act which facilitates the commission of the
offence, such as keeping watch on enticing the
victim away, or an act which tends to prevent or
hinder interference with accomplishment of the
criminal act, such as preventing the intended
victim from escaping or being ready to assist the
prime culprit. Thus, in an early work, Foster's
Crown Law, p. 350, we read:

... in order to render a person an accomplice and a
principal in felony, he must be aiding and abetting at
the fact, or ready to afford assistance if necessary, and
therefore if A. happeneth to be present at a murder, for
instance, and taketh no part in it, nor endeavoureth to
prevent it, nor apprehendeth the murderer, nor levyeth
hue and cry after him, this strange behaviour of his,
though highly criminal, will not of itself render him
either principal or accessory.

The leading case of R. v. Coney" decided that
non-accidental presence at the scene of the crime
was not conclusive of aiding and abetting. The
accused were present at a prize fight, then illegal,
though taking no part in the management of the
fight. It did not appear that the accused said or did
anything. The chairman of the quarter sessions
directed the jury that, prize fights being illegal, all
persons who went to a fight to see the combatants
strike each other, and being present when they did
so, were guilty of assault unless they were casually
passing by. If they stayed at the place, they
encouraged it by their presence although they did
not say or do anything. Eight of the eleven judges
hearing the case reserved were of opinion that the
direction was not correct. Two passages from the
judgment of Cave J. at p. 539 bear repeating:

7 (1882), 8 Q.B. 534.

Pour conclure que l'accus6 est coupable d'avoir aid6 ou
encourag6 la perp6tration d'une infraction par une autre
personne, il suffit de d6montrer qu'il comprenait ce que
l'on faisait et que, par quelque acte de sa part, il a fourni
une assistance ou une incitation propres A la r6alisation
de cette infraction.

La simple pr6sence sur les lieux d'un crime n'est
pas suffisante pour conclure A la culpabilit6. Il faut
faire quelque chose de plus: encourager l'auteur
initial; faciliter la perp6tration de I'infraction,
comme monter la garde ou attirer la victime, ou
accomplir un acte qui tend A faire disparaitre les
obstacles A la perp6tration de l'acte criminel,
comme par exemple emp~cher la victime de
s'6chapper ou encore se tenir pr8t A aider l'auteur
principal. Ainsi, dans un ouvrage ancien, Foster's
Crown Law, A la p. 350, on peut lire:

[TRADUCTION] ... pour qu'une personne soit complice
et coauteur d'une fblonie, il faut qu'elle aide et encou-
rage au moment du fait, ou soit prte A fournir une
assistance si n6cessaire; il s'ensuit donc que si A, par
exemple, est t6moin d'un meurtre sans toutefois y pren-
dre part ni tenter de I'empacher ou d'arrater le meurtrier
par la force ou des cris, ce comportement 6trange, bien
que hautement criminel, ne suffit pas en soi A faire de
cette personne un complice.

L'arrt qui fait autorit6, R. v. Coney' a 6tabli
qu'une pr6sence non accidentelle sur les lieux du
crime n'6quivaut pas A aide et encouragement. Les
accus6s assistaient A un combat r6mun6r6 (alors
interdit par la loi) sans avoir particip6 A son
organisation. Rien ne d6montrait que les accus6s
aient dit ou fait quoi que ce soit. Dans ces directi-
ves, le pr6sident des quarter sessions a dit au jury
que les combats r6mun6r6s 6tant interdits par la
loi, tous ceux qui s'y rendaient pour voir les com-
battants et qui 6taient pr6sents au cours de l'enga-
gement, 6taient coupables de voies de fait A moins
de se trouver sur les lieux de fagon fortuite et
passag~re. S'ils demeuraient sur les lieux, ils
encourageaient la perp6tration de l'infraction par
leur pr6sence, mime s'ils ne faisaient ou ne
disaient rien. Parmi les onze juges qui ont d6cid6
la question r6serv6e dans cette cause, huit 6taient
d'avis que la directive 6tait irr6gulibre. Deux pas-
sages des motifs du juge Cave, A la p. 539, m6ri-
tent d'8tre r6p6t6s:

7 (1882), 8 Q.B. 534.
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Now it is a general rule in the case of principals in the
second degree that there must be participation in the
act, and that, although a man is present whilst a felony
is being committed, if he takes no part in it, and does
not act in concert with those who commit it, he will not
be principal in the second degree merely because he does
not endeavour to prevent the felony, or apprehend the
felon.

and,

... Where presence may be entirely accidental, it is
not even evidence of aiding and abetting. Where pres-
ence is prima facie not accidental it is evidence, but no
more than evidence, for the jury.

Hawkins J. in a well-known passage had this to
say, p. 557:

In my opinion, to constitute an aider and abettor some
active steps must be taken by word, or action, with the
intent to instigate the principal, or principals. Encour-
agement does not of necessity amount to aiding and
abetting, it may be intentional or unintentional, a man
may unwittingly encourage another in fact by his pres-
ence, by misinterpreted words, or gestures, or by his
silence, or non-interference, or he may encourage inten-
tionally by expressions, gestures, or actions intended to
signify approval. In the latter case he aids and abets, in
the former he does ont. It is no criminal offence to stand
by, a mere passive spectator of a crime, even of a
murder. Non-interference to prevent a crime is not itself
a crime. But the fact that a person was voluntarily and
purposely present witnessing the commission of a crime,
and offered no opposition to it, though he might reason-
ably be expected to prevent and had the power so to do,
or at least to express his dissent, might under some
circumstances, afford cogent evidence upon which a jury
would be justified in finding that he wilfully encouraged
and so aided and abetted. But it would be purely a
question for the jury whether he did so or not. So if any
number of persons arrange that a criminal offence shall
take place, and it takes place accordingly, the mere
presence of any of those who so arranged it would afford
abundant evidence for the consideration of a jury of an
aiding and abetting.

[TRADUCTION] Or, la rAgle g6n6rale applicable aux
complices est qu'il doit y avoir participation A I'acte et
que le t6moin d'une f6lonie, s'il ne prend aucune part A
sa perp6tration et n'agit pas de concert avec son auteur,
n'est pas complice pour la seule raison qu'il n'a pas tent6
d'en emp~cher la perp6tration ou d'arrAter le f61on.

et:

... Lorsque la presence est tout A fait accidentelle,
elle n'est pas un 616ment de preuve susceptible d'6tablir
l'aide et I'encouragement. Lorsque, prima facie, la pr6-
sence n'est pas accidentelle, elle constitue pour le jury
un 616ment de preuve et rien de plus.

Le juge Hawkins, dans un passage bien connu, dit
A la p. 557:

[TRADUCTION] Selon moi, pour qu'il y ait aide ou
encouragement, il faut une d6marche active, par des
mots ou des actes, ainsi qu'une intention de pousser
l'auteur ou les coauteurs A faire quelque chose. L'incita-
tion ne constitue pas n6cessairement une aide et un
encouragement; elle peut 6tre intentionnelle ou non
intentionnelle: une personne peut, sans le savoir, appor-
ter un encouragement A une autre personne par sa
pr6sence, par des mots mal interpr6t6s ou par des gestes
ou par son silence, ou en n'intervenant pas, ou elle peut
l'inciter intentionnellement par des expressions, des
gestes ou des actes qui ont pour but de manifester son
approbation. Dans le second cas, elle aide et encourage;
dans le premier, elle ne le fait pas. Ce n'est pas une
infraction criminelle d'assister, en simple spectateur
passif, A un crime, m8me un meurtre. Ne pas intervenir
pour empicher un crime n'est pas en soi un crime.
Cependant, qu'une personne soit volontairement et A
dessein t6moin d'un crime sans aucunement s'y opposer,
alors qu'on aurait pu raisonnablement s'attendre A ce
qu'elle l'empache et qu'elle avait le pouvoir de l'empe-
cher, ou au moins d'exprimer sa d6sapprobation, cela
peut, dans certaines circonstances, constituer une preuve
convaincante qui permettra a un jury de conclure qu'elle
a intentionnellement incit6 et donc aid6 et encourage.
Cependant, la question de savoir si elle l'a fait ou non
relbve exclusivement du jury. Ainsi, si un certain
nombre de personnes prennent des mesures pour qu'une
infraction criminelle ait lieu et que cette infraction a lieu
en cons6quence, la seule pr6sence de n'importe laquelle
des personnes qui ont pris de telles mesures serait un
616ment important de preuve quant A l'aide et A l'encou-
ragement qui devrait 8tre laiss6 A l'appr6ciation du jury.
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In this Court the question of aiding and abetting
was canvassed in Preston v. R.' The appellant and
another were accused of having set fire to a school.
Mr. Justice Estey delivered the majority judgment
in this Court, in the course of which he stated (p.
159) that in order to find the appellant guilty of
aiding, abetting, counselling or procuring, it was
only necessary to show that he understood what
was taking place and by some act on his part
encouraged or assisted in the attainment thereof.
Later he said (p. 160) that mere presence does not
constitute aiding and abetting, but presence under
certain circumstances may itself be evidence
thereof. He proceeded to review the evidence and
concluded, p. 161:

If appellant's explanation was not believed by the jury
there was evidence in addition to his mere presence
upon which they might well conclude that he was guilty
of aiding, abetting, counselling or procuring. (Emphasis
added.)

Two Canadian cases make the distinction be-
tween presence with prior knowledge, and acciden-
tal presence. In R.v. Dick', the accused was
charged with the murder of her husband. Accord-
ing to her own statement, she met her husband and
Bohozuk, a friend, and they went with her in a
borrowed car, her husband in the front seat and
Bohozuk in the back. The two men began to
quarrel, both were drinking; Bohozuk pulled a gun
and shot Mr. Dick. It was not a happy marriage,
nor were Mr. Dick and Bohozuk on best of terms.
There was some surrounding evidence casting
doubt upon the non-involvement of the accused.
As Chief Justice Robertson noted, she did not
admit that there was any design, nor that she
knew Bohozuk intended to shoot Dick, nor even
that she knew Bohozuk had a weapon with him.
Yet the trial judge gave only general directions on
aiding and abetting to the jury. Robertson C.J.O.
concluded at pp. 432-3:

8 [1949] S.C.R. 156.
9 (1947), 2 C.R. 417 (Ont. C.A.).

Cette Cour a 6tudi6 la question de l'aide et de
l'encouragement dans Preston c. R.' L'appelant et
une autre personne 6taient accus6s d'avoir mis le
feu A une 6cole. Dans le jugement qu'il a rendu
pour la majorit6 de cette Cour, le juge Estey dit (A
la p. 159) que pour que l'appelant soit d6clar6
coupable d'avoir aid6, encourag6, conseill6 ou
favoris6, il suffit de d6montrer qu'il comprenait ce
qui se passait et que, par un acte quelconque de sa
part, il a incit6 ou contribu6 A la r6alisation de
l'infraction. Plus loin, il 6crit (A la p. 160) que la
simple pr6sence ne constitue pas une aide et un
encouragement, mais que la pr6sence dans certai-
nes circonstances peut en soi en constituer une
preuve. Aprbs avoir pass6 la preuve en revue, il a
conclu, A la p. 161:

[TRADUCTION] Si le jury n'a pas cru 1'explication de
I'appelant, a sa simple prisence s'ajoutaient des l&-
ments de preuve a partir desquels le jury pouvait bien
conclure qu'il 6tait coupable d'avoir aid6, encourag6,
conseill6 ou favoris6. (Les italiques sont de moi.)

Deux arrts canadiens 6tablissent une distinc-
tion entre la pr6sence avec connaissance pr6alable,
et la pr6sence accidentelle. Dans R. v. Dick9,
I'accus6e avait A r6pondre du meurtre de son mari.
Suivant sa propre d6claration, elle avait rencontr6
son mari et Bohozuk, un ami, qui l'avaient accom-
pagn6e dans une voiture emprunt6e. Son mari
prenait place A l'avant et Bohozuk A l'arridre. Les
deux hommes ont commenc6 A se quereller, tous
deux buvaient; Bohozuk sortit une arme et abattit
M. Dick. Le mariage n'6tait pas des plus heureux
et M. Dick et Bohozuk n'6taient pas en bons
termes. Certains 616ments de preuve soulevaient
des souppons quant A la participation de l'accus6e.
Comme l'a fait observer le juge en chef Robertson,
elle n'a pas admis qu'il existait un projet, ni qu'elle
savait que Bohozuk avait l'intention d'abattre
Dick, ni m8me qu'elle savait que Bohozuk 6tait
arm6. Cependant, le juge du procks n'a donn6 que
des directives g6nbrales au jury sur la notion d'aide
et d'encouragement. Le juge en chef Robertson a
conclu aux pp. 432 et 433:

: [1949] R.C.S. 156.
9(1947), 2 C.R. 417 (Ont. C.A.).
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Now, while it may be that a jury might infer from the
evidence a good deal that is not expressly admitted, it is
not at all certain that this jury did infer that the
appellant knew more than she admits knowing of Boho-
zuk's then present purpose. This jury should have been
instructed that if they found that the appellant was no
more than passively acquiescent at the time of the
shooting and that she had no reason to expect that there
would be any shooting until it actually occurred, then s.
69 did not apply.

In the result, a new trial was ordered.

In R. v. Hoggan 1o, the charge was that the
accused aided and abetted in wilfully attempting
to defeat the course of justice by attempting to
dissuade a witness from giving evidence. Johnson
J.A. concluded at p. 260:

There are two things that must be proved before an
accused can be convinced of being a party by aiding and
abetting. It must be proved that he had knowledge that
the principal intended to commit the offence and that
the accused aided and abetted him. Where there is no
knowledge that an offence is to be committed, the
presence of an accused at the scene of the crime cannot
be a circumstance which could be evidence of aiding and
abetting.

The basis for Johnson J.A.'s approach to aiding
and abetting is found in Preston and Coney, both
of which he cites.

The case of R. v. Salajko" is like the instant
case in many respects. A girl was raped by fifteen
young men in a lonely field. Three were charged.
Two of these were identified as having had inter-
course with the girl. She admitted, however, that
the third accused, Salajko, though seen to be near
the girl with his pants down while she was being
raped by others, did not have intercourse with her.
The Crown placed its case against him on s.
21(1)(b) and (c) of the Criminal Code. One might
be forgiven for thinking that it was open to the
jury to infer encouragement by conduct, but the

1o (1965), 47 C.R. 256 (Alta. S.C., A.D.).
" [1970] 1 C.C.C. 352 (Ont. C.A.).

[TRADUCTION] Or, bien qu'd partir des 616ments de
preuve un jury puisse d6duire un grand nombre de
choses qui ne sont pas express6ment admises, il n'est pas
du tout certain qu'en l'esp~ce le jury a effectivement
d6duit que l'appelante en savait plus long qu'elle ne l'a
admis sur le projet de Bohozuk. On aurait dfi expliquer
au jury que s'il concluait que l'appelante n'avait rien fait
de plus qu'acquiescer passivement au moment de l'acte
et qu'elle n'avait aucun motif de s'attendre au meurtre
avant que celui-ci ne se produise, I'art. 69 ne s'applique
pas.

Finalement, on ordonna un nouveau procks.

Dans R. v. Hoggan 10, on reprochait A l'accus6
d'avoir aid6 et encourag6 quelqu'un A contrecarrer
volontairement le cours de la justice en tentant de
dissuader une personne de rendre t6moignage. Le
juge Johnson a conclu A la p. 260:

[TRADUCTION] On doit prouver deux choses avant de
pouvoir d6clarer un accus6 coupable d'avoir particip6 en
aidant et en encourageant. II faut prouver qu'il savait
que l'auteur de l'infraction avait l'intention de la com-
mettre et que l'accus6 l'a aid6 et encourag6. S'il ne sait
pas qu'une infraction sera commise, sa pr6sence sur les
lieux du crime n'est pas un fait qui peut constituer une
preuve d'aide et d'encouragement.

La fagon dont le juge Johnson a abord6 la question
de l'aide et de l'encouragement trouve son fonde-
ment dans les arrats Preston et Coney, tous deux
cites dans son jugement.

L'affaire R. v. Salajko", ressemble A la pr6-
sente esp6ce sous bien des rapports. Une jeune fille
a 6t6 viol6e par quinze jeunes hommes dans un
champ d6sert. Trois d'entre eux ont 6t6 accus6s,
dont deux ont 6t6 identifi6s comme ayant eu des
rapports sexuels avec la jeune fille. Celle-ci a
toutefois admis que le troisidme accus6, Salajko,
bien qu'il ait 6t6 vu le pantalon baiss6, prbs d'elle,
pendant qu'elle se faisait violer par les autres,
n'avait pas eu de rapports sexuels avec elle. Le
ministbre public a invoqu6 contre lui les al.
21(1)b) et c) du Code criminel. Il est permis de

10 (1965), 47 C.R. 256 (C.S. Alta., D.A.).
" [1970] 1 C.C.C. 352 (C.A. Ont.).
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Ontario Court of Appeal thought otherwise. Chief
Justice Gale, delivering the judgment of the Court,
stated that in the absence of evidence to suggest
something in the way of aiding, or counselling, or
encouraging on the part of the accused with
respect to that which was being done by the others,
there was simply no evidence upon which a jury
could properly arrive at a verdict of guilty against
the particular accused. The learned Chief Justice
also found error in the trial judge's charge which
seemed to indicate that a person could abet
another in the commission of an offence if, know-
ingly, he stood by while the offence was being
committed

Finally, there are the cases of R. v. Black12 and
R. v. Clarkson". The victim in Black's case was
conveyed to a clubhouse where he was subjected to
various sordid indignities. Many of the accused
took an active part in torturing the victim while
others stood around laughing and yelling. The
British Columbia Court of Appeal confirmed the
convictions, being of the view that the spectators
furnished encouragement to the perpetrators of
the outrages and their mere presence in the cir-
cumstances of the case ensured against the escape
of the victim. There was thus something more than
"mere presence", as in R. v. Coney, supra. Most
important, the trial judge directed the jury in
language drawn from the judgment of Hawkins J.
in Coney and reviewed the evidence relating to the
presence of the accused in clear terms.

In contrast to R. v. Black is the case of R. v.
Clarkson, a decision of the Courts-Martial Appeal
Court. A girl was raped in a room in a barracks in
Germany by a number of soldiers. Another group
of soldiers clustered outside the door and later
"piled in" to the room. They remained there for a
considerable time while the girl was raped. There
was no evidence that the appellants had done any
physical act, or uttered any word which involved

12 (1970), 10 C.R.N.S. 17.
3 [19711 3 All E.R. 344.

penser que le jury aurait pu conclure qu'il y avait
eu incitation par la conduite de l'accus6, mais la
Cour d'appel de l'Ontario en a d6cid6 autrement.
Le juge en chef Gale, au nom de la Cour, a dit
qu'en l'absence de preuve d'un fait qui puisse
s'interpr6ter comme une aide, un conseil ou une
incitation de la part de I'accus6 en rapport avec ce
que faisaient les autres, il n'y avait tout simple-
ment aucune preuve qui pouvait A bon droit per-
mettre A un jury de rendre un verdict de culpabi-
lit6 contre cet accus6. Le savant Juge en chef a
aussi d6clar6 erron6es les parties des directives du
juge de premiere instance qui semblaient indiquer
qu'une personne pouvait en encourager une autre A
commettre une infraction si, en connaissance de
cause, elle se tenait sur les lieux pendant que
l'infraction 6tait commise.

Enfin, il y a les arrats R. v. Black12 et R. v.
Clarkson". La victime dans I'affaire Black a 6t6
conduite au pavillon d'un club ou elle a subi divers
outrages sordides. Plusieurs des accus6s ont pris
une part active A la torture de la victime pendant
que d'autres y assistaient, riant et criant. La Cour
d'appel de la Colombie-Britannique a confirm6 les
d6clarations de culpabilit6; elle 6tait d'avis que les
spectateurs avaient 6t6 une source d'incitation
pour les auteurs des outrages et que leur simple
pr6sence dans les circonstances de l'affaire r6dui-
sait les possibilit6s de fuite de la victime. Il y avait
donc quelque chose de plus que la ((simple pr6-
sence)), comme dans R. c. Coney pr6cit6. Plus
important encore, le juge de premiere instance
avait donn6 ses directives au jury en s'inspirant du
jugement du juge Hawkins dans Coney et il avait
en termes trds clairs pass6 en revue la preuve
ayant trait A la pr6sence de l'accus6.

L'arret R. v. Clarkson, une d6cision du Tribunal
d'appel des cours martiales, vient en opposition
avec l'arrt R. v. Black. Une jeune fille a 6t6 viole
dans une chambre d'une caserne en Allemagne par
un certain nombre de soldats. Un autre groupe de
soldats se tenaient prbs de la porte A l'extbrieur et
par la suite <se sont entass6s)) dans la chambre. Ils
y sont demeur6s un bon moment pendant que la
fille se faisait violer. Rien dans la preuve n'indi-

12 (1970), 10 C.R.N.S. 17.
13 [1971] 3 All E.R. 344.

895[ 1979] 2 R.C.S. DUNLOP ET SYLVESTER C. LA REINE Le Juge Dickson



896 DUNLOP AND SYLVESTER V. THE QUEEN Dickson J. [1979] 2 S.C.R.

direct physical participation or verbal encourage-
ment. There was no evidence that they touched the
girl, or did anything to prevent others from assist-
ing her or to prevent her from escaping. The
Appeal Court held that it was not enough that the
presence of the accused, in fact, gave encourage-
ment. "It must be proved that the accused intend-
ed to give encouragement; that he wilfully
encouraged." (p. 347) There must be, the Court
held, an intention to encourage and encourage-
ment in fact. The convictions were quashed.

The Case at Bar

In the case at bar I have great difficulty in
finding any evidence of anything more than mere
presence and passive acquiescence. Presence at the
commission of an offence can be evidence of aiding
and abetting if accompanied by other factors, such
as prior knowledge of the principal offender's
intention to commit the offence or attendance for
the purpose of encouragement. There was no evi-
dence that while the crime was being committed
either of the accused rendered aid, assistance, or
encouragement to the rape of Brenda Ross. There
was no evidence of any positive act or omission to
facilitate the unlawful purpose. One can infer that
the two accused knew that a party was to be held,
and that their presence at the dump was not
accidental or in the nature of casual passers-by,
but that is not sufficient. A person cannot properly
be convicted of aiding or abetting in the commis-
sion of acts which he does not know may be or are
intended: per Viscount Dilhorne in D. P. P. v.
Maxwelll4 , at p. 1144. One must be able to infer
that the accused had prior knowledge that an
offence of the type committed was planned, i.e.
that their presence was with knowledge of the
intended rape. On this issue, the Crown elicited no
evidence.

14 [19781 3 All E.R. 1140 (H.L.).

quait que les appelants avaient accompli un acte
mat6riel ou prof6r6 quelque parole qui corresponde
A une participation physique ou une incitation
verbale directes. Rien n'indiquait qu'ils avaient
touch6 la fille ou fait quoi que ce soit pour emp&
cher d'autres de l'aider ou pour l'emp~cher de
s'6chapper. La Cour d'appel a conclu qu'il ne
suffisait pas que la pr6sence des accus6s ait, de
fait, fourni une incitation. [TRADUCTION] On doit
prouver que l'accus6 a eu l'intention d'inciter; qu'il
a incit6 volontairement (p. 347). Il doit y avoir, a
conclu le Tribunal, une intention d'inciter et une
incitation de fait. Les d6clarations de culpabilit6
ont 6t6 infirmbes.

La pr6sente affaire

Dans la pr6sente affaire, j'ai beaucoup de diffi-
cult6 A d6celer une preuve de quelque chose de
plus que la simple pr6sence et I'acquiescement
passif. La pr6sence au moment de la perp6tration
d'une infraction peut constituer une preuve d'aide
et d'encouragement si elle est accompagn6e d'au-
tres facteurs, comme la connaissance pr6alable de
l'intention de l'auteur de perp6trer l'infraction ou
si elle a pour but l'incitation. Il n'y a aucune
preuve qu'au cours de la perp6tration de l'acte
criminel, l'un ou l'autre des accus6s ait fourni une
aide, une assistance ou une incitation au viol de
Brenda Ross. Il n'y a aucune preuve de quelque
acte positif ou omission pour faciliter le dessein
illicite. Il est possible de d6duire que les deux
accus6s savaient qu'une f6te allait avoir lieu et que
leur pr6sence au d6potoir n'6tait pas accidentelle
ou qu'ils n'6taient pas des promeneurs occasion-
nels, mais cela ne suffit pas. Une personne ne peut
6tre, A bon droit, d6clarbe coupable d'avoir aid6 ou
encourag6 l'accomplissement d'actes r6pr6hensi-
bles alors qu'elle ne savait pas qu'on avait ou
pouvait avoir l'intention de les commettre: le
vicomte Dilhorne dans D.P.P. v. Maxwell'", A la p.
1144. On doit pouvoir d6duire que les accus6s
avaient la connaissance pr6alable qu'une infraction
du type de celle commise 6tait projet6e, c.-A-d. que
leur pr6sence s'accompagnait d'une connaissance
du viol projet6. Sur cette question, le ministbre
public n'a pr6sent6 aucune preuve.

14 [1978] 3 All E.R. 1140 (C.L.).

896 DUNLOP AND SYLVESTER V. THE QUEEN Dickson J. [ 1979] 2 S.C.R.



[1979] 2 R.C.S. DUNLOP ET SYLVESTER C. LA REINE Le Juge Dickson 897

In concluding that there was evidence of a
nature which would permit the jury to draw an
inference that the accused were more than merely
present at a crime and had done nothing to prevent
it, Mr. Justice Matas referred to the earlier meet-
ing of the Spartans at the dump (with Sylvester
and Dunlop present) when Douglas was introduced
as a prospect, the presence of members of the
group at the Waldorf beverage room where the
complainant and her friend were spending some
time, the bringing of the complainant by Douglas
to the dump, the reappearance of a group of
Spartans at the same location (where the gang
rape took place), the arrival of the accused with a
substantial quantity of beer, and the observation
by both accused of intercourse taking place by the
complainant and one male, but with other men
nearby.

The activities of Douglas are twice mentioned
by Mr. Justice Matas, but it must be recalled that
Douglas was not one of the accused. Dunlop and
Sylvester bear no responsibility for what he may or
may not have done. Apart from presence earlier in
the evening at the dump and at the Waldorf
beverage room, the evidence Mr. Justice Matas
marshalls against Dunlop and Sylvester is (i) their
arrival at the dump with a substantial quantity of
beer, and (ii) their observation of intercourse. In
my view, for the reasons I have earlier sought to
express, neither of these facts is capable in law of
affording evidence that the appellants aided and
abetted the commission of the crime of rape. They
go only to mere presence and not to complicity.

With great respect, I am unable to find in the
evidence to which Mr. Justice Matas alludes, or
elsewhere, any facts as distinguished from surmise
or suspicion, upon which any jury could conclude
beyond reasonable doubt that the accused had
assumed a role which would qualify them as aiders
and abettors under s. 21(1) of the Code.

In these circumstances, in my view, the trial
judge erred in charging the jury on the alternative
bases of (i) principal offender and (ii) aider and
abettor.

En concluant A l'existence d'616ments de preuve
qui permettraient au jury de d6duire que le com-
portement des accus6s a d6pass6 le stade de la
simple pr6sence sur les lieux d'un crime sans tenter
d'en empacher la perp6tration, le juge Matas a fait
mention de la r6union antbrieure des KSpartansv au
d6potoir (A laquelle assistaient Sylvester et
Dunlop) lorsque Douglas a 6t6 pr6sent6 comme
aspirant membre, la pr6sence de membres du
groupe au cabaret de l'h6tel Waldorf oa se trou-
vaient la plaignante et son amie, le fait que Dou-
glas a amen6 la plaignante au d6potoir, le retour
d'un groupe de (Spartans) au m~me endroit (IA oi
le viol a eu lieu), I'arriv6e des accus6s avec une
quantit6 importante de bibre et le fait que les deux
accus6s ont observ6 les rapports sexuels entre la
plaignante et un homme, mais en pr6sence d'autres
hommes.

Le juge Matas mentionne deux fois les activit6s
de Douglas mais il faut rappeler que Douglas
n'6tait pas l'un des accus6s. Dunlop et Sylvester ne
sont aucunement responsables de ce que ce dernier
a pu faire ou ne pas faire. A part la pr6sence de
Dunlop et de Sylvester plus t6t dans la soiree au
d6potoir et au cabaret de I'h6tel Waldorf, la
preuve que le juge Matas retient contre eux est (i)
leur arriv6e au d6potoir avec une quantit6 impor-
tante de bibre et (ii) leur observation des rapports
sexuels. A mon avis, pour les motifs que j'ai cher-
ch6 A exprimer pr6c6demment, ni l'un ni l'autre de
ces faits n'est suffisant en droit pour constituer une
preuve que les appelants ont aid6 et encourag6 la
perp6tration du crime de viol. Ils ne peuvent servir
A 6tablir que la simple pr6sence et non la
complicit6.

Avec 6gards, je n'arrive pas A trouver ni dans les
616ments de preuve auxquels le juge Matas fait
allusion, ni ailleurs, des faits, par opposition A des
suppositions ou A des soupgons, qui permettraient A
un jury de conclure au-delA de tout doute raison-
nable que les accus6s avaient jou6 un r6le qu'on
pourrait qualifier d'aide ou d'encouragement aux
termes du par. 21(1) du Code.

Dans ces circonstances, selon moi, le juge de
premiere instance a fait erreur en donnant au jury
des directives sur I'alternative: (i) auteur principal
et (ii) complice par aide et encouragement.
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Question by the Jury

The error, unfortunately, was compounded when
the jury, which had retired at 3:15 p.m., returned
at 5:40 with the following question:

If the accused were aware of a rape taking place in their
presence and did nothing to prevent or persuade the
discontinuance of the act, are they considered as an
accomplice to the act under law?

That question should have been answered in one
word-"No."

A person is not guilty merely because he is
present at the scene of a crime and does nothing to
prevent it: Smith & Hogan, Criminal Law (4th
ed., 1978), p. 117. If there is no evidence of
encouragement by him, a man's presence at the
scene of the crime will not suffice to render him
liable as aider and abettor. A person who, aware of
a rape taking place in his presence, looks on and
does nothing is not, as a matter of law, an accom-
plice. The classic case is the hardened urbanite
who stands around in a subway station when an
individual is murdered.

The judge here initially intended to respond to
the jury's question with a "No" answer, but during
argument, he was persuaded to the point of view,
advanced for the first time on behalf of the Crown,
that the accused might be guilty as parties to the
offence under s. 21 of the Code. As a result, the
judge recharged in these words:

Now, I have decided that the best way to reply to
your query is to refer again to a portion of the law that I
gave you in respect to parties to an offence, and to make
one or two further comments on it.

Under Section 21(1) of the Criminal Code, everyone
is a party to an offence who; (a) actually commits it, (b)
does or omits to do anything for the purpose of aiding
any person to commit it-and I will come back to that,
or (c) abets any person in committing it. And abets, I
told you before means encourages, supports, upholds, is
another form of giving assistance to a person committing
the offence.

Everyone who aids and encourages another person in
the commission of a criminal offence is as guilty as the

La question du jury

Malheureusement, I'erreur a 6t6 aggrav6e lors-
que le jury, qui s'6tait retir6 pour d6lib6rer A
15 h 15, est revenu A 17 h 40 pour poser la ques-
tion suivante:
[TRADUCTION] Si les accus6s savaient qu'un viol avait
lieu en leur pr6sence et n'ont rien fait pour empacher cet
acte ou en amener I'auteur A y renoncer, sont-ils consi-
d6r6s comme complices en vertu de la loi?

La reponse A cette question tenait en un seul
mot: ((non)).

Une personne n'est pas coupable simplement
parce qu'elle est pr6sente sur les lieux d'un crime
et ne fait rien pour l'empacher: Smith & Hogan,
Criminal Law (4e 6d., 1978) p. 117. S'il n'y a
aucune preuve d'encouragement de sa part, la
pr6sence d'un homme sur les lieux d'un crime ne
suffit pas pour le reconnaitre coupable d'avoir
fourni une aide ou un encouragement. Une per-
sonne qui, sachant qu'un viol est commis en sa
pr6sence, observe et ne fait rien n'est pas, en droit,
un complice. L'illustration typique de cette r~gle
est celle du citadin endurci qui assiste sans r6agir A
un meurtre dans une station de m6tro.

En l'esp~ce, le juge a d'abord eu l'intention de
r6pondre ((non)) A la question du jury, mais les
d6bats l'ont entrain6 A adopter un autre point de
vue, propos6 par le ministbre public, savoir, que les
accus6s pourraient 8tre coupables A titre de parties
A l'infraction aux termes de l'art. 21 du Code. Par
consequent, le juge a donn6 les nouvelles directives
suivantes:

[TRADUCTION] J'ai d6cid6 que la meilleure fagon de
r6pondre A votre question est de mentionner de nouveau
une partie de la loi que je vous ai d6jA expliqu6e
relativement aux parties A une infraction et d'ajouter un
ou deux commentaires.

En vertu du par. 21(1) du Code criminel, est partie A
une infraction quiconque a) la commet rbellement, b)
accomplit ou omet d'accomplir quelque chose en vue
d'aider quelqu'un A la commettre-et je reviendrai sur
ce point-ou c) encourage quelqu'un A la commettre. Et,
comme je vous l'ai dejA dit, le mot aencourages signifie
inciter, appuyer, soutenir, c'est une autre fagon d'aider
une personne qui commet l'infraction.

Quiconque aide ou incite une autre personne A com-
mettre une infraction criminelle est aussi coupable que
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person who actually commits the criminal act. To find
that an accused is guilty of aiding or abetting in the
commission of an offence by another person, it is only
necessary to show that he understood what was being
done, and by some act on his part, assisted or
encouraged in the attainment of what was being done.

But when you are considering what I have said, going
back to that middle section of the definition I read,
everyone is a party to an offence who does or omits to do
anything for the purpose of aiding another person to
commit it, I should say the phrase omitting to do
anything, that phrase, omitting to do anything means
intentionally omitting to do something for the purpose of
aiding another to commit an offence, that if it had been
done, would have been prevented or hindered the person
from committing an offence. Intentionally omitting to
do something for the purpose of aiding another to
commit the offence, that if it had been done, would have
prevented or hindered the person from committing the
offence.

So that if you find an accused person knew that an
offence was being committed and intentionally omitted
to do something, for the purpose of aiding another to
commit the offence, that if he had done it might have
hindered or actually prevented the offence, then presum-
ably you can find that the person was a party to the
offence. But unless it reaches that level, then you cannot
find him a party.

I think, with respect, that this recharge is in error
in three respects: (i) it is not responsive to the
question asked; (ii) on the facts of the case, it
might leave the jury with the impression that the
accused could be parties to the offence if they
knew that an offence was being committed and
failed to do anything to hinder or prevent it; and
(iii) the jury received no help in applying the
instruction given; no act or omission is identified as
providing a possible factual underpinning to the
operation of s. 21.

Conclusion

If the trial judge was in error in charging upon
s. 21(2), which is admitted and, as I believe, in
error in his recharge on s. 21(1), what disposition
is to be made of the case? The majority view in the
Manitoba Court of Appeal was that the trial judge
had not erred in his answer to the jury's question.

la personne qui commet rbellement I'acte criminel. Pour
conclure qu'un accus6 est coupable d'avoir aid6 ou
encourag6 une autre personne A commettre une infrac-
tion, il suffit de d6montrer qu'il comprenait ce que l'on
faisait et que, par quelque acte de sa part, il a fourni une
assistance ou une incitation propres A la r6alisation de ce
qui 6tait en train de se faire.

Cependant, lorsque vous consid6rez ce que je viens de
dire, en rapport avec la partie centrale de la d6finition
que j'ai lue, est partie A une infraction quiconque accom-
plit ou omet d'accomplir quelque chose en vue d'aider
quelqu'un A la commettre, je dois vous dire que l'expres-
sion omet d'accomplir quelque chose signifie l'omission
intentionnelle d'accomplir quelque chose en vue d'aider
une autre personne A commettre une infraction, quelque
chose qui aurait empach6 ou arrat6 la personne qui
commettait ]'infraction. L'omission intentionnelle d'ac-
complir quelque chose en vue d'aider une autre personne
A commettre l'infraction, chose qui, si elle avait t6 faite,
aurait empech6 la personne de commettre l'infraction ou
l'aurait arratbe.

Par cons6quent, si vous venez A la conclusion qu'un
accus6 savait qu'une infraction 6tait en cours et qu'il a
intentionnellement omis d'accomplir quelque chose en
vue d'aider quelqu'un A commettre l'infraction, chose
qui, si elle avait 6t6 faite, aurait pu en empicher ou
arrater la perp6tration, alors vous pouvez peut-etre con-
clure que I'accus6 6tait partie A l'infraction. Mais si
l'omission n'atteint pas ce niveau, vous ne pouvez con-
clure qu'il 6tait partie A l'infraction.

Avec 6gards, j'estime que ces nouvelles directives
sont erronbes A trois points de vue: (i) elles ne
r6pondent pas A la question pos6e; (ii) vu les faits
de la cause, elles pouvaient laisser au jury l'impres-
sion que les accuses pouvaient 8tre parties A l'in-
fraction s'ils savaient qu'une infraction 6tait en
train d'8tre commise et s'ils ont omis de faire
quelque chose pour 1'empacher ou l'arreter; et (iii)
le jury n'a requ aucune aide pour appliquer la
directive; on n'a identifi6 aucun acte ou omission
qui aurait pu 6tayer dans les faits l'application de
l'art. 21.

Conclusion

Si le juge de premidre instance a commis une
erreur en donnant des directives concernant le par.
21(2), ce qui est admis, et aussi, comme je le crois,
en donnant de nouvelles directives concernant le
par. 21(1), quelle d6cision devrions-nous prendre
dans cette affaire? Suivant l'opinion majoritaire de
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As to the admitted error in charging as to common
intention under s. 21(2), Mr. Justice Matas said:

But it is apparent from the juror's question that the
members were not troubled by the concept of common
intention. In any event, in light of all the evidence and
the whole charge, I am satisfied that no substantial
wrong or miscarriage of justice occurred.

The difficulty one faces is that we do not know,
and will never know, whether the jury found the
appellants guilty because they had had intercourse
with the complainant, or by reason of the opera-
tion of subss. (1) or (2) of s. 21 of the Code. We
do know from the question of the jury, and its
timing, that after two hours and twenty-five
minutes of deliberation the jury had not accepted
the evidence of the complainant as to direct par-
ticipation by the appellants. Fifteen minutes after
resuming deliberation, following the recharge, the
guilty verdict was returned.

I do not think this is an appropriate case for the
application of s. 613(l)(b)(iii). I am unable to say
that the verdict would have been the same in the
absence of error. For the following reasons given
by Mr. Justice Hall, I would direct a verdict of
acquittal, rather than have the applicants undergo
a third trial:

The accused have been subjected to two trials and a
like number of appeals. They have been in custody over
a year. The doubt raised on their innocence or guilt
should be resolved now. The substance of the case is
their denial against the testimony of Ross, without much
more. In the circumstances, the needs of justice would
be met by directing a verdict of acquittal, rather than
having the accused submit to a trial for the third time.

I would allow the appeals, set aside the judg-
ment of the Manitoba Court of Appeal, and direct
a verdict of acquittal in respect of each appellant.

la Cour d'appel du Manitoba, le juge de premiere
instance n'avait pas commis d'erreur dans sa
r6ponse A la question du jury. Quant A l'erreur
reconnue dans les directives relatives au projet
commun en vertu du par. 21(2), le juge Matas a
dit:

[TRADUCTION] Mais il ressort de la question du jur6
que les membres du jury n'6prouvaient aucune difficult6
quantA la notion de projet commun. Quoi qu'il en soit,
compte tenu de tous les 616ments de preuve et de I'en-
semble des directives, je suis convaincu qu'il ne s'est
produit aucun tort important ou erreur judiciaire grave.

La difficult6 est que nous ne savons pas et ne
saurons jamais si le jury a reconnu les appelants
coupables parce qu'ils avaient eu des rapports
sexuels avec la plaignante ou en raison de l'appli-
cation des par. (1) ou (2) de l'art. 21 du Code.
Mais nous savons par la question du jury et le
moment oAi elle a 6t6 pos6e, qu'aprbs deux heures
et vingt-cinq minutes de dblib6rations, le jury
n'avait pas accept6 le t6moignage de la plaignante
quant A la participation directe des appelants.
Quinze minutes aprbs la reprise des dblib~rations,
A la suite des nouvelles directives, le verdict de
culpabilit6 a 6t6 rendu.

Je ne crois pas que ce soit un cas appropri6
d'application du sous-al. 613(1)b)(iii). Je suis
incapable d'affirmer que le verdict aurait 6t6 le
m8me s'il n'y avait pas eu d'erreur. Plut6t que de
faire subir aux appelants un troisidme procks, je
suis d'avis d'ordonner un verdict d'acquittement
pour les motifs suivants donn6s par le juge Hall:

[TRADUCTION] Les accus6s ont subi deux procks et
deux appels. Ils sont incarc6r6s depuis plus d'un an. Le
doute soulev6 quant A leur innocence ou leur culpabilit6
devrait maintenant 8tre dissip6. Le fond de l'affaire est,
ni plus ni moins, leur d6n6gation du t6moignage de Ross.
Dans les circonstances, les exigences de la justice
seraient mieux servies par un verdict d'acquittement
plut~t que par une ordonnance qui ferait subir aux
accus6s un troisibme procks.

Je suis d'avis d'accueillir les pourvois, d'infirmer
l'arrt de la Cour d'appel du Manitoba et d'ordon-
ner un verdict d'acquittement en faveur de chaque
appelant.
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The judgment of Martland, Ritchie and Pigeon
JJ. was delivered by

MARTLAND J. (dissenting)-The appellants
were convicted by a jury on a charge of rape. The
facts giving rise to this charge are stated in the
reasons of my brother Dickson.

Their appeal to the Court of Appeal for Manito-
ba was dismissed, Hall and O'Sullivan JJ.A. dis-
sented. Their appeal to this Court is founded upon
para. (a) of subs. 618(1) of the Criminal Code,
which permits an appeal by a person convicted of
an indictable offence, whose conviction is affirmed
by the court of appeal on any question of law on
which a judge of the court of appeal dissents.

Section 606 of the Code requires that where an
appeal is dismissed by the court of appeal and a
judge of that court dissents from the judgment of
the court, the formal judgment of the court shall
specify any grounds of law on which the dissent is
based. The formal judgments in the present case
specified the grounds of dissent in the following
way:

1. That the Learned Trial Judge erred in charging
the Jury on Section 21(2) of the Criminal Code when
there was no evidence upon which a Jury, properly
instructed, could find or infer that the Appellant ... was
a party to the offence.

2. That the Learned Trial Judge erred in charging
the Jury with respect to Section 21(1) of the Criminal
Code, as there was insufficient evidence in law to make
the Appellant . .. a party to the offence.

3. That Section 613(1)(b)(iii) of the Criminal Code
should not be applied in order to dismiss the Appeal.

I do not think that the third ground constitutes a
dissent on a question of law. Paragraph (iii) of
subs. 613(l)(b) gives to a court of appeal a discre-
tionary power to dismiss an appeal from convic-
tion, even where there has been a wrong decision
by a trial court on a question of law if there has
been no substantial wrong or miscarriage of justice
resulting from that error. A disagreement by a

Le jugement des juges Martland, Ritchie et
Pigeon a 6t6 rendu par

LE JUGE MARTLAND (dissident)-Un jury a
d6clar6 les appelants coupables sur une accusation
de viol. Les faits qui ont donn6 lieu A cette accusa-
tion sont relat6s dans les motifs de mon coll6gue le
juge Dickson.

Leur appel A la Cour d'appel du Manitoba a 6t6
rejet6, les juges Hall et O'Sullivan 6tant dissidents.
Leur appel devant cette Cour se fonde sur l'al. a)
du par. 618(1) du Code criminel, qui permet A une
personne d6clar6e coupable d'un acte criminel dont
la condamnation est confirmbe par la cour d'appel,
d'interjeter appel sur toute question de droit au
sujet de laquelle un juge de la cour d'appel est
dissident.

L'article 606 du Code exige que lorsque la cour
d'appel rejette un appel et qu'un juge de cette cour
exprime une opinion dissidente, le jugement formel
de la cour sp6cifie tout motif en droit sur lequel
repose cette dissidence. Les jugements formels
dans la pr6sente affaire sp6cifient les motifs de
dissidence de la manibre suivante:

[TRADUCTION] 1. Que le savant juge de premiere
instance a commis une erreur en donnant au jury des
directives concernant le par. 21(2) du Code criminel
alors qu'il n'y avait aucun 616ment de preuve qui aurait
permis a un jury ayant regu des directives appropri6es
de conclure ou de d6duire que l'appelant ... 6tait partie
A l'infraction.

2. Que le savant juge de premiere instance a commis
une erreur en donnant au jury des directives concernant
le par. 21(1) du Code criminel puisque la preuve n'6tait
pas suffisante en droit pour conclure que l'appelant ...
6tait partie A l'infraction.

3. Que le sous-al. 613(1)b)(iii) du Code criminel ne
devrait pas etre appliqu6 pour rejeter le pr6sent appel.

Je ne crois pas que le troisibme motif constitue
une dissidence sur une question de droit. Le
sous-al. (iii) de l'al. 613(1)b) donne A une cour
d'appel le pouvoir discr6tionnaire de rejeter un
appel d'une d6claration de culpabilit6 m8me lors-
qu'un juge de premiere instance a rendu une d6ci-
sion errone sur une question de droit s'il ne
r6sulte de cette erreur aucun tort important ou
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dissenting judge regarding the exercise of that
discretion is not a dissent on a question of law.

The first ground of dissent is that there was no
evidence upon which the appellants could have
been found to be parties to the offence under subs.
21(2) of the Code. Matas J.A., who delivered the
main reasons of the majority, and with whom
Chief Justice Freedman concurred, did not disa-
gree on this point with the reasons of Hall J.A.,
who delivered the reasons of the minority. Matas
J.A. said:

With respect to the grounds of appeal on common
intention (grounds 5 and 6 of notice of appeal, sec. 21(1)
(sic) of the Code), I think there is merit in the appel-
lants' argument that the comments were inappropriate
in the circumstances of the case. But it is apparent from
the juror's question that the members were not troubled
by the concept of common intention. In any event, in
light of all the evidence and the whole charge, I am
satisfied that no substantial wrong or miscarriage of
justice occurred.

I agree with this statement.

The main issue in argument before this Court
was with respect to the second ground of dissent. It
will be noted that whereas ground one refers to
"no evidence," which is an issue of law, the second
ground refers to "insufficient evidence in law" to
make the appellants parties to the offence. Suffi-
ciency of evidence is a matter for the jury. (The
Queen v. Warner .) I do not think that the dissent
on this point is a dissent on a question of law.

However, as this point was thoroughly can-
vassed in argument before the Court, I will go on
to consider it. Hall J.A. dealt with this matter as
follows:

On sec. 21(1) of the Code, the jury was instructed as
follows:

1s [1961] S.C.R. 144.

erreur judiciaire grave. Le d6saccord qu'exprime
un juge dissident quant A l'exercice de ce pouvoir
discr6tionnaire ne constitue pas une dissidence sur
une question de droit.

Le premier motif de dissidence est qu'il n'y avait
aucune preuve permettant de conclure que les
appelants 6taient parties A l'infraction aux termes
du par. 21(2) du Code. Le juge Matas, qui a
exprim6 les principaux motifs de la majorit6, et
dont le juge en chef Freedman a partag6 l'opinion,
6tait d'accord sur ce point avec les motifs donn6s
par le juge Hall qui a r6dig6 l'opinion de la
minorit6. Le juge Matas a dit:

[TRADUCTION] En ce qui concerne les moyens d'appel
concernant le projet commun (moyens 5 et 6 de l'avis
d'appel, par. 21(1) (sic) du Code), j'estime bien fond6
l'argument des appelants que ces observations n'6taient
pas justes compte tenu des circonstances de l'affaire.
Mais il ressort clairement de la question du jur6 que les
membres du jury n'6prouvaient aucune difficult6 quant
A la notion du projet commun. Quoi qu'il en soit compte
tenu de tous les 616ments de preuve et de l'ensemble des
directives, je suis convaincu qu'il ne s'est produit aucun
tort important ou erreur judiciaire grave.

Je suis d'accord avec cette affirmation.

La question principale d6battue devant cette
Cour portait sur le deuxibme motif de dissidence.
Il est A signaler qu'alors que le premier motif se
rapporte A l'absence de preuve, ce qui constitue
une question de droit, le deuxibme motif a trait A
l'insuffisance en droit de la preuve pour rendre les
appelants parties A l'infraction. La suffisance de la
preuve est une question qui relbve du jury. (La
Reine c. Warner 15.) Je ne crois pas que la dissi-
dence sur ce point soit une dissidence sur une
question de droit.

Cependant, comme cet argument a 6t6 exhausti-
vement d6battu devant cette Cour, il y a lieu de
l'examiner. Le juge Hall en traite de la fagon
suivante:

[TRADUCTION] Concernant le par. 21(1) du Code, le
jury a regu les directives suivantes:

1s [196 1] R.C.S. 144.
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" Secondly, I should also instruct you on the law
relating to parties to an offence. Section 21(1) of the
Criminal Code, reads as follows:

'Everyone is a party to an offence who;
(a) actually permits it,

(b) does or omits to do anything for the purpose of
aiding any person to commit it, or
(c) abets any person in committing it.'

Abets, that word abets means encourages, supports,
upholds. It is another way of expressing a person
giving assistance to someone committing the offence.
Everyone who aids and encourages the person in the
commission of the offence is as guilty as the person
who commits the actual criminal act.

To find that the accused is guilty of aiding or
abetting the commission of an offence by another
person, it is only necessary to show that he understood
what was being done and by some act on his part
assisted or encouraged the attainment of that act."

After the jury retired to consider their verdict, they
posed a quetion to the trial judge. It reads: "If the
accused were aware of a rape taking place in their
presence and did nothing to prevent or persuade the
discontinuance of the act, are they considered as an
accomplice to the act under law?"

The trial judge responded to that question in these
terms:

" Gentlemen, I have received a question from you in
writing, which I will endeavour to respond to. I will
read it again, I have discussed it already with counsel.
But you have asked, 'If the accused were aware of a
rape taking place in their presence, and did nothing to
prevent or persuade the discontinuance of the act, are
they considered as an accomplice to the act, under the
law'.

Now, I have decided that the best way to reply to
your query is to refer again to a portion of the law
that I gave you in respect to parties to an offence, and
to make one or two further comments on it.

Under Section 21(1) of the Criminal Code, every-
one is a party to an offence who: a) actually commits
it, b) does or omits to do anything for the purpose of
aiding any person to commit it-and I will come back
to that, or c) abets any person in committing it. And
abets, I told you before means encourages, supports,
upholds, is another form of giving assistance to a
person committing the offence.

a Deuxibmement, je dois 6galement vous parler du
droit relatif aux parties A une infraction. Le paragra-
phe 21(1) du Code criminel se lit comme suit:

(Est partie A une infraction quiconque:

a) la commet r6ellement,

b) accomplit ou omet d'accomplir quelque chose en
vue d'aider quelqu'un A la commettre, ou

c) encourage quelqu'un A la commettre.i

Encourage, ce mot veut dire inciter, appuyer, soutenir.
C'est une autre faqon d'exprimer qu'on fournit assis-
tance A celui qui commet l'infraction. Quiconque aide
ou incite une personne A commettre une infraction est
aussi coupable que la personne qui commet r6ellement
I'acte criminel.

Pour conclure que l'accus6 est coupable d'avoir aid6
ou encourag6 la perp6tration d'une infraction par une
autre personne, il suffit de d6montrer qu'il comprenait
ce que l'on faisait et que, par quelque acte de sa part,
il a fourni une assistance ou une incitation propres A
la r6alisation de cette infraction..

Aprbs que le jury se fut retir6 pour d61ib6rer, il a pos6
une question au juge de premibre instance. Cette ques-
tion se lit: Si les accus6s savaient qu'un viol avait lieu
en leur pr6sence et n'ont rien fait pour empacher cet
acte ou en amener I'auteur A y renoncer, sont-ils consi-
d6rbs comme complices en vertu de la loi?,

Le juge de premiere instance a r6pondu A la question
dans les termes suivants:

, Messieurs, vous m'avez fait parvenir une question
par 6crit A laquelle je tenterai de r6pondre. Je vais la
lire de nouveau. J'en ai d6jA discut6 avec les avocats.
Vous avez demand& (si les accus6s savaient qu'un viol
avait lieu en leur pr6sence et n'ont rien fait pour
empacher cet acte ou en amener l'auteur A y renoncer,
sont-ils consid6r6s comme complices en vertu de la
loi?>

J'ai d6cid6 que la meilleure fagon de r6pondre A
votre question est de mentionner de nouveau une
partie de la loi que je vous ai d6jA expliqu6e relative-
ment aux parties A une infraction et d'ajouter un ou
deux commentaires.

En vertu du par. 21(1) du Code criminel, est partie
A une infraction quiconque a) la commet r6ellement,
b) accomplit ou omet d'accomplir quelque chose en
vue d'aider quelqu'un A la commettre-et je revien-
drai sur ce point-ou c) encourage quelqu'un A la
commettre. Et, comme je vous l'ai d6jA dit, le mot
sencourage. signifie inciter, appuyer, soutenir, c'est
une autre fagon d'aider une personne qui commet
l'infraction.
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Everyone who aids and encourages another person
in the commission of a criminal offence is as guilty as
the person who actually commits the criminal act. To
find that an accused is guilty of aiding or abetting in
the commission of an offence by another person, it is
only necessary to show that he understood what was
being done, and by some act on his part, assisted or
encouraged in the attainment of what was being done.

But when you are considering what I have said,
going back to that middle section of the definition I
read, everyone is a party to an offence who does or
omits to do anything for the purpose of aiding another
person to commit it, I should say the phrase omitting
to do anything, that phrase, omitting to do anything,
means intentionally omitting to do something for the
purpose of aiding another to commit an offence, that
if it had been done, would have been (sic) prevented
or hindered the person from committing an offence.
Intentionally omitting to do something for the purpose
of aiding another to commit the offence, that if it had
been done, would have prevented or hindered the
person from committing the offence.

So that if you find an accused person knew that an
offence was being committed and intentionally omit-
ted to do something, for the purpose of aiding another
to commit the offence, that if he had done it might
have hindered or actually prevented the offence, then
presumably you can find that the person was a party
to the offence. But unless it reaches that level, then
you cannot find him a party."

The question itself is indicative that, at the very least,
some one or more members of the jury were of a mind to
base their decision on the answer they were given.

The response of the trial judge was, with respect, too
general and abstract. It was out of context with the facts
of the case. Does it mean, for example, that if the two
accused were aware of the rape taking place in their
presence, and intentionally stood by and did nothing,
they would be guilty as a party? If that is the principle
sought to be established, I have doubt that it is an
accurate statement of law. But what evidence is there,
supportive of that proposition? At the very worst, the
accused observed a girl in the nude having sexual inter-
course with a Spartan, while others were nearby.

The presence of the accused at the dump, and their
passive observation of a girl having sexual intercourse is

Quiconque aide ou incite une autre personne A
commettre une infraction criminelle est aussi coupa-
ble que la personne qui commet rbellement l'acte
criminel. Pour conclure qu'un accus6 est coupable
d'avoir aid6 ou encourag6 une autre personne A com-
mettre une infraction, il suffit de d6montrer qu'il
comprenait ce que l'on faisait et que, par quelque acte
de sa part, il a fourni une assistance ou une incitation
propres A la r6alisation de ce qui 6tait en train de se
faire.

Cependant, lorsque vous considbrez ce que je viens
de dire, en rapport avec la partie centrale de la
d6finition que j'ai lue, est partie A une infraction
quiconque accomplit ou omet d'accomplir quelque
chose en vue d'aider quelqu'un A la commettre, je dois
vous dire que l'expression omet d'accomplir quelque
chose signifie l'omission intentionnelle d'accomplir
quelque chose en vue d'aider une autre personne A
commettre une infraction, quelque chose qui aurait
empach6 ou arrat6 la personne qui commettait l'in-
fraction. L'omission intentionnelle d'accomplir quel-
que chose en vue d'aider une autre personne A com-
mettre l'infraction, chose qui, si elle avait t6 faite,
aurait empAch6 la personne de commettre l'infraction
ou I'aurait arrat6e.

Par cons6quent, si vous venez a la conclusion qu'un
accus6 savait qu'une infraction 6tait en cours et qu'il a
intentionnellement omis d'accomplir quelque chose en
vue d'aider quelqu'un A commettre l'infraction, chose
qui, si elle avait 6t6 faite, aurait pu en empacher ou
arreter la perp6tration, alors vous pouvez peut-6tre
conclure que l'accus6 6tait partie A l'infraction. Mais
si l'omission n'atteint pas ce niveau, vous ne pouvez
conclure qu'il 6tait partie A l'infraction.,
La question elle-m8me indique A tout le moins qu'un

ou plusieurs membres du jury 6taient disposbs A fonder
leur d6cision sur la r6ponse qu'on leur donnait.

La r6ponse du juge de premibre instance 6tait, avec
6gards, trop g6n6rale et abstraite. Elle n'6tait pas en
harmonie avec les faits de l'affaire. Veut-elle dire, par
exemple, que si les deux accus6s savaient que le viol
avait lieu en leur pr6sence et qu'intentionnellement ils
6taient rest6s sans rien faire, ils seraient coupables
comme parties A l'infraction? Si c'est IA le principe
qu'on cherchait A 6tablir, je doute que ce soit un expos6
exact du droit. Mais quel est l'616ment de preuve qui
puisse fonder cette proposition? Au pire, les accus6s ont
observ6 une jeune fille nue qui avait des rapports sexuels
avec un 4Spartans, alors que d'autres £Spartans* se
tenaient A proximit6.

La pr6sence des accus6s au d6potoir et leur observa-
tion passive d'une jeune fille en train d'avoir des rap-
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not sufficient in law to make them parties to an offence
under Sec. 21(1) of the Code.

It is not disputed that mere presence at the
scene of a crime is not, in itself, sufficient to
establish aiding or abetting the commission of an
offence, but the trial judge did not instruct the
jury that it was. He charged the jury that "it is
only necessary to show that he understood what
was being done and by some act on his part
assisted or encouraged the attainment of that act."

This instruction is in exact accordance with the
principle stated on behalf of the majority in this
Court by Estey J. in Preston v. The King'6 , at p.
159.

The gist of the reasons of Hall J.A. is found in
his final paragraph as quoted above. But the state-
ment that the appellants were merely present at
the dump and were passive observers of an act of
sexual intercourse has to be based upon the evi-
dence of the appellants. It was for the jury to
decide whether or not to accept that evidence. The
statement overlooks entirely the other evidence
which was before the jury and which is summa-
rized in the following passage from the reasons of
Matas J.A.:

Appellants' argument is made on the basis of accept-
ing the accuseds' evidence that they were merely deliv-
ery men for a quantity of beer, they arrived late, saw
intercourse taking place and left within a few minutes
without investigating the incident. But it is impossible
for this court to base its decision solely on acceptance of
appellants' version of the night's events.

The jury was entitled to consider all the evidence,
including the earlier meeting of the Spartans at the
dump (with Sylvester and Dunlop present) when Doug-
las was introduced as a prospect, the presence of mem-
bers of the group at the Waldorf beverage room where
the complainant and her friend were spending some
time, bringing of the complainant by Douglas to the
dump, the reappearance of a group of Spartans at the
same location (where the gang rape took place), the
arrival of the accused with a substantial quantity of
beer, the observation by both accused of intercourse
taking place by the complainant and one male but with
other men nearby.

16 [1949] S.C.R. 156.

ports sexuels ne suffisent pas en droit A les rendre parties
A une infraction en vertu du par. 21(1) du Code.

Il n'est pas contest6 que la simple pr6sence sur
les lieux d'un crime ne suffit pas, en soi, pour
6tablir qu'on a aid6 ou encourag6 la perp6tration
d'une infraction, mais le juge de premibre instance
n'a pas dit au jury qu'elle suffisait. II a dit dans ses
directives au jury: <il suffit de d6montrer qu'il
comprenait ce que l'on faisait et que par quelque
acte de sa part, il a fourni une assistance ou une
incitation propres A la r6alisatiori de cette
infraction.)

Cette directive est en parfaite conformit6 avec le
principe exprim6 pour la majorit6 de cette Cour
par le juge Estey dans l'arrat Preston c. Le Roi 16, A
la p. 159.

L'essence des motifs du juge Hall se trouve dans
l'alin6a final que j'ai cit6. Mais l'affirmation que
les appelants 6taient simplement pr6sents au d6po-
toir et de simples tbmoins passifs des rapports
sexuels doit 6tre fond6e sur le t6moignage des
appelants. II appartenait au jury de d6cider s'il
devait accepter ces t6moignages. L'affirmation
ignore tout A fait les autres 616ments de preuve
pr6sent6s au jury et r6sum6s dans le passage sui-
vant des motifs du juge Matas:

[TRADUCTION] L'argument des appelants repose sur
l'acceptation du t6moignage des accus6s qu'ils n'ont fait
que livrer de la bibre, qu'ils sont arriv6s en retard, qu'ils
ont 6t6 t6moins de rapports sexuels et qu'ils sont repartis
quelques minutes plus tard sans autrement s'int~resser A
l'incident. Cependant, cette cour ne peut fonder sa
d6cision uniquement sur l'acceptation de la version des
accus6s concernant les 6v6nements de cette nuit-l.

Le jury pouvait prendre en consid6ration toute la
preuve, y compris la r6union ant~rieure des KSpartans.
au d6potoir (A laquelle assistaient Sylvester et Dunlop)
lorsque Douglas a 6t6 pr6sent6 comme aspirant membre,
la pr6sence de membres du groupe au cabaret de l'h6tel
Waldorf oa se trouvaient la plaignante et son amie, le
fait que Douglas a amen6 la plaignante au d6potoir, le
retour d'un groupe de <Spartans, au m6me endroit (lIA
oai le viol a eu lieu), I'arriv6e des accus6s avec une
quantit6 importante de biere et le fait que les deux
accus6s ont observ6 les rapports sexuels entre la plai-
gnante et un homme, mais en pr6sence d'autres hommes.

16 (1949] R.C.S. 156.
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The evidence, of which the above constitutes a bare
outline, was of a nature which would permit the jury to
draw an inference that the accused were more than
merely present at a crime and had done nothing about
it. The jury could conclude, beyond a reasonable doubt,
that the accused had assumed a role which would quali-
fy them as aiders or abettors under sec. 21(2) (sic) of
the Code.

In my opinion there was evidence on which the
jury could conclude that the appellants had aided
and abetted the commission of the offence. The
jury had been properly instructed as to what was
necessary in order to establish aiding and abetting.
The sufficiency of that evidence was solely a
matter for the determination of the jury and was
not a matter to be decided by the Court of Appeal.

The trial judge has been criticized for his
response to the question asked by the jury, which
is referred to in the passage from the reasons of
Hall J.A. which I have cited. It is said that the
answer to that question should have been a flat
"'no."9

In answer to that criticism I would adopt what
was said by Matas J.A. as follows:

Counsel for appellants argued that at one stage, in
the absence of the jury, during discussion of the ques-
tion put by the jury, Crown counsel and the trial judge
seemed to think that a simple "no" would suffice as an
answer to the juror's question. But a reading of the
entire discussion discloses that Crown counsel thought
this would not meet the case and that the trial judge on
consideration decided, correctly in my opinion, that he
would have to expand his answer.

Wright, J., was not being asked a question as part of
an academic exercise but in the context of the evidence
of the events of that evening. We must assume that the
jury were reasonably intelligent and understood the
definitions which had been given to them. They were not
asking of a casual passerby, who by coincidence was
delivering beer and observed a girl having intercourse
with one man while other men were in the vicinity,
would become a party. The question was asked in the
light of all the evidence which the jury had heard and it

La preuve, dont ce qui pr6cide n'est qu'un bref
r6sumb, 6tait de nature A permettre au jury de d6duire
que les accus6s avaient d6pass6 le stade de la simple
pr6sence sur les lieux et de la non-intervention. Le jury
pouvait conclure, au-delA de tout doute raisonnable, que
les accus6s avaient jou6 un r6le qui permettait de quali-
fier leur conduite d'aide et d'encouragement au sens du
par. 21(2) (sic) du Code.

A mon avis, il y avait des 616ments de preuve qui
permettaient au jury de conclure que les appelants
avaient aid6 et encourag6 la perp6tration de l'in-
fraction. Le jury a requ des directives appropri6es
sur ce qui 6tait n6cessaire pour 6tablir l'aide et
I'encouragement. La suffisance de ces 616ments de
preuve relevait exclusivement de l'appr6ciation du
jury et ne devait pas faire l'objet d'une d6cision de
la Cour d'appel.

On a critiqu6 le juge de premiere instance pour
sa r6ponse A la question pos6e par le jury, qui est
rapport6e dans le passage cit6 des motifs du juge
Hall. On a dit que la r6ponse A cette question
aurait dfi 8tre un nom pur et simple.

Pour r6pondre A ces critiques, j'adopterais ce
que le juge Matas a dit:

[TRADUCTION] Les avocats des appelants ont all6guE
qu'a un moment, en l'absence du jury, pendant la discus-
sion au sujet de la question pos6e par le jury, le substitut
du procureur g6n6ral et le juge de premiere instance
semblaient penser qu'il fallait r6pondre par un anon, pur
et simple A la question du jur6. Mais la lecture des notes
de toute la discussion indique que le substitut du procu-
reur g6n6ral estimait que cette r6ponse ne serait pas
suffisante, et qu'A la r6flexion le juge de premiere
instance a d6cid6, et A mon avis il a eu raison, qu'il
devait donner une r6ponse plus 61aborbe.

La question pos6e au juge Wright n'6tait pas pure-
ment th6orique car elle s'insbrait dans le contexte de la
preuve des 6v6nements de cette soir6e. Nous devons
pr6sumer que le jury 6tait compos6 de personnes raison-
nablement intelligentes qui comprenaient les d6finitions
qu'on leur avait donn6es. Il ne demandait pas si un
promeneur occasionnel, qui par coincidence livrait de la
bibre et observait une fille en train d'avoir des rapports
sexuels avec un homme en pr6sence d'autres hommes,
devenait partie A l'infraction. La question a 6t6 pos6e
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is in this light that the question and answer must be
examined.

As well, the final paragraph of the answer deals
specifically with knowledge and intention. For conveni-
ence I repeat it here:

"So that if you find an accused person knew that an
offence was being committed and intentionally omit-
ted to do something, for the purpose of aiding another
to commit the offence, that if he had done it might
have hindered or actually prevented the offence, then
presumably you can find that the person was a party
to the offence. But unless it reaches that level, then
you cannot find him a party."

It seems to me that this comment put the situation
fairly to the jury.

In my view the Crown has satisfied the onus of
showing that the learned trial judge had not erred in
either the instructions or the answer on the question of
the applicability of sec. 21(2) (sic) of the Code.

Before concluding these reasons, I might point
out that, practically at the end of his charge, the
trial judge put to the jury the following proposition
which was highly favourable to the position of the
appellants:

If you accept the evidence of Brenda Ross, and if
after weighing all the evidence you come to the conclu-
sion that you are satisfied beyond a reasonable doubt
that the two accused did have sexual intercourse with
Brenda Ross without her consent, then you may find
them both guilty as charged.

If, on the other hand you have reasonable doubt that
either one or both accused participated in this way, then
you must give that particular accused the benefit of that
reasonable doubt and acquit the accused on the charge.

In my opinion the appeals should be dismissed.

The judgment of Beetz and Pratte JJ. was deliv-
ered by

PRATTE J.-I have had the advantage of read-
ing the reasons of my brothers Martland and
Dickson; I agree that this appeal should be dis-
posed of in the manner proposed by my brother
Dickson, but I reach this conclusion on grounds
that are somewhat narrower than those expressed
in his reasons.

dans le contexte de toute la preuve que le jury avait
entendu et c'est dans ce contexte qu'on doit 6tudier la
question et la r6ponse.

De plus, le dernier alin6a de la r6ponse porte sp6cifi-
quement sur la connaissance et l'intention. Pour des fins
de commodit6, je le r6phte:

*Par cons6quent, si vous venez A la conclusion qu'un
accus6 savait qu'une infraction 6tait en cours et qu'il a
intentionnellement omis d'accomplir quelque chose en
vue d'aider quelqu'un A commettre l'infraction, chose
qui, si elle avait 6t6 faite, aurait pu en empicher ou
arrater la perp6tration, alors vous pouvez peut-6tre
conclure que l'accus6 6tait partie A l'infraction. Mais
si l'omission n'atteint pas ce niveau, vous ne pouvez
conclure qu'il 6tait partie A l'infraction.p

II me semble que ce commentaire expose la situation
au jury de fagon juste.

A mon avis, le ministire public s'est acquitt6 de
l'obligation de d6montrer que le savant juge de premibre
instance n'avait pas commis d'erreur ni dans ses directi-
ves ni dans la r6ponse A la question quantA l'application
du par. 21(2) (sic) du Code.

Avant de conclure, je tiens A souligner que,
presque A la fin de son adresse, le juge de premiere
instance a formul6 l'6nonc6 suivant qui 6tait trbs
favorable aux appelants:

[TRADUCTION] Si vous acceptez le temoignage de
Brenda Ross et si, aprbs avoir pes6 toute la preuve, vous
8tes convaincus au-delA de tout doute raisonnable que
les deux accus6s ont rbellement eu des rapports sexuels
avec Brenda Ross sans son consentement, vous pouvez
les d6clarer tous deux coupables de l'accusation portbe.

Si, par contre, vous avez un doute raisonnable que
I'un des accus6s ait particip6 de cette manire, vous
devez alors donner A cet accus6 le b6n6fice du doute
raisonnable et I'acquitter.

Je suis d'avis de rejeter les appels.

Le jugement des juges Beetz et Pratte a 6t6
rendu par

LE JUGE PRATTE-J'ai eu l'avantage de lire les
motifs de mes coll6gues les juges Martland et
Dickson; je partage l'opinion du juge Dickson
quant A la d6cision A rendre dans ce pourvoi, mais
j'arrive A cette conclusion pour des motifs quelque
peu plus 6troits que ceux qu'il exprime.
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The appeal turns on the legality of the instruc-
tions given by the trial judge to the jury as to
subss. 21(1) and 21(2) Cr.C.

With respect to subs. 21(2) Cr.C., there was
agreement in the Court of Appeal-and it was not
challenged here-that the trial judge had erred in
charging the jury in that respect. The difference of
opinion in the Court of Appeal was solely as to the
application of subpara. 613(1)(b)(iii) to such error
and I agree with my brother Martland that this is
not a dissent on a question of law.

As to subs. 21(1), it was submitted by appellants
that the trial judge erred in his instructions to the
jury in two respects: (i) he should not have
charged them at all on subs. 21(1) because there
was no evidence to support a verdict of guilt under
that subsection and (ii) he failed to respond ade-
quately to the question posed by the jury as to the
precise meaning of that subsection of the Code.

This last point which appears clearly as a
ground of dissent in the reasons for judgment was
not however specifically mentioned as such in the
formal judgment of the Court of Appeal. This does
not affect the jurisdiction of this Court: Warkentin
et al. v. The Queen 7 .

I agree with my brother Dickson, for the reasons
that he gives, that the reply of the trial judge to
the question of the jury was inadequate and
amounted to a misdirection in law. I cannot say, in
the light of the evidence, that this error on the part
of the trial judge caused the appellants no substan-
tial wrong or miscarriage of justice; I would not
therefore be prepared to invoke subpara.
613(1)(b)(iii) in respect to such error.

In view of this conclusion there is no need for
me to express any opinion on the question as to
whether there was evidence to justify the trial
judge charging the jury on subs. 21(1).

17 [1977] 2 S.C.R. 355.

Le pourvoi repose sur la 16galit6 des directives
que le juge de premiere instance a donn6es au jury
en ce qui concerne les par. 21(1) et 21(2) du Code
criminel.

Pour ce qui est du par. 21(2) du Code criminel,
la Cour d'appel a 6t6 unanime pour dire que le
juge de premiere instance avait fait erreur en
donnant des directives au jury sur ce point et cette
conclusion n'a pas 6t6 contest6e devant nous. La
divergence d'opinions en Cour d'appel portait seu-
lement sur l'application du sous-al. 613(1)b)(iii) A
cette erreur et je suis d'accord avec mon coll6gue
le juge Martland que cela ne constitue pas une
dissidence sur une question de droit.

Quant au par. 21(1), les appelants ont allgu6
que le juge de premiere instance avait formul6 des
directives erron6es A deux points de vue: (i) il
aurait dfi 6viter compl6tement de donner des direc-
tives concernant le par. 21(1) parce qu'il n'y avait
aucune preuve pouvant fonder un verdict de culpa-
bilit6 aux termes de ce paragraphe, et (ii) sa
reponse A la question du jury quant au sens pr6cis
de ce paragraphe du Code n'6tait pas juste.

Ce dernier point qui parait clairement constituer
un motif de dissidence dans les motifs de jugement
n'a cependant pas 6t6 mentionn6 sp6cifiquement
dans le jugement formel de la Cour d'appel. Cela
n'a aucun effet sur la comptence de cette Cour:
Warkentin et autres c. La Reine 7 .

Je partage l'opinion de mon coll6gue le juge
Dickson, pour les motifs qu'il expose, que la
r6ponse du juge de premiere instance A la question
du jury n'6tait pas juste et constituait une directive
erron~e en droit. Je ne puis dire, A la lumibre de la
preuve, que cette erreur du juge de premiere ins-
tance n'a caus6 aux appelants aucun tort impor-
tant ou erreur judiciaire grave; je n'appliquerais
donc pas le sous-al. 613(1)b)(iii) A cette erreur.

Vu cette conclusion, il n'est pas n6cessaire que
j'exprime d'opinion sur la question de savoir s'il y
avait des 616ments de preuve justifiant le juge de
premibre instance de donner des directives concer-
nant le par. 21(1).

[1977] 2 R.C.S. 355.
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Appeals allowed, MARTLAND, RITCHIE and
PIGEON JJ. dissenting.

Solicitors for the appellants: Walsh, Micay &
Co., Winnipeg.

Solicitor for the respondent: Deputy Attorney
General of Manitoba, Winnipeg.

Pourvois accueillis, les juges MARTLAND, RIT-
CHIE et PIGEON tant dissidents.

Procureurs des appelants: Walsh, Micay & Co.,
Winnipeg.

Procureur de l'intimie: Sous procureur gindral
du Manitoba, Winnipeg.
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Pat Sturn Appelante;

The last Will and Testament of Pearce
Leyland Snowdon Lettner Respondent.

1979: May 28; 1979: June 14.

Present: Laskin C.J. and Ritchie, Dickson, Estey and
McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Wills - Construction - Direction to pay legacy to
friend in compensation for assistance in the event of
sale of shares by trustee - Wide powers given to
trustee to convert and sell assets - Proposal to sell
assets and wind up company - Whether legacy
defeated.

The issue was the proper construction of a clause in a
professionally drawn will which gave power to the trus-
tee to realize and convert the estate in such parts, upon
such terms and in such manner as the trustee might
decide and in its discretion to postpone the sale or
conversion of any of the assets of the estate for such
length of time as the trustee might deem advisable. The
main asset of the estate was a jewellery business, an
Ontario corporation in which the testator held 2001 of
the 2003 voting shares. The remaining two shares were
held by the appellant and by the testator's mother.

The clause in question provided, in the event that the
trustee should sell the shares of the capital stock of the
corporation, for the payment of a legacy to a friend (the
appellant) to compensate for assistance, including mone-
tary assistance, rendered in the acquisition and develop-
ment of the business. There followed a disposition of the
residue. The trustee decided to sell the assets of the
business rather than the shares in the corporation. On
application to construe the will to determine whether the
legacy became payable, it was held at first instance and
confirmed on appeal (Dubin J.A. dissenting) that it did
not.

Held: The appeal should be allowed.

As Dubin J.A. concluded in his dissenting reasons, the
testator's expressed intention was to give the appellant
the legacy on the disposition of the business, its payment
being postponed until the business was sold and the
testator contemplating that this would be done by sale of
the shares. The overriding intention of the testator as
expressed in the clause was against the narrow construc-
tion placed on it in the Court below. The testator had in

et

Le testament de Pearce Leyland Snowdon
Lettner Intimg.

1979: 28 mai; 1979: 14juin.

Pr6sents: Le juge en chef Laskin et les juges Ritchie,
Dickson, Estey et McIntyre.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Testaments - Interpritation - Ordre de faire un
legs a une amie qui a fourni de l'aide si le fiduciaire
vend les actions - Larges pouvoirs donnis au fidu-
ciaire de convertir en argent et de vendre les biens -
Intention de vendre les biens et de liquider la compagnie
- Le legs est-il exigible?

Le litige porte sur l'interpr6tation d'une clause d'un
testament r6dig6 par un juriste aux termes de laquelle le
fiduciaire peut r6aliser et convertir en argent les parties
[de la succession] qu'il d6terminera selon les conditions
et le mode qu'il fixera, avec pouvoir, A sa discr6tion, de
retarder la vente ou r6alisation des biens de la succession
pendant la p6riode qu'il estimera opportune. Le princi-
pal bien de la succession est une bijouterie, une compa-
gnie ontarienne dans laquelle le testateur d6tenait 2001
des 2003 actions donnant droit de vote. Les deux autres
actions appartenaient A l'appelante et A la mere du
testateur.

La clause en question pr6voit, si le fiduciaire d6cide
de vendre les actions du capital-actions de la compagnie,
un legs A une amie en reconnaissance pour I'aide, y
compris l'aide financibre, qu'elle a fournie aux fins de
l'acquisition et de l'exploitation de l'entreprise commer-
ciale. Le fiduciaire a d6cid6 de vendre l'actif du com-
merce plut6t que les actions de la compagnie. Le juge-
ment de premibre instance selon lequel le paiement du
legs n'6tait pas exigible, a 6t6 confirm6 en appel (le juge
Dubin 6tant dissident).

Arrit: Le pourvoi doit 8tre accueilli.

Comme le juge Dubin de la Cour d'appel l'a conclu
dans sa dissidence, le testateur a clairement exprim6 son
intention de faire un legs A l'appelante advenant la
cession de l'entreprise, le paiement 6tant diff~r6 jusqu'd
l'6poque de la cession et le testateur croyant que cette
cession se ferait par la vente des actions. La volont6
pr6dominante du testateur exprimbe A la clause fait
obstacle A l'interpr6tation restrictive donn6e par le tribu-

Pat Sturn Appellant;

and
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mind paying the appellant the specified legacy out of the
sale of the business with which she had helped him
however that disposition was made.

APPEAL from a judgment of the Court of
Appeal for Ontario' dismissing an appeal from a
judgment of Osler J.2 construing a will. Appeal
allowed.

Earl A. Cherniak, Q.C. and M. A. Sanderson,
for the appellant.

R. E. Barnes, Q.C., for Guaranty Trust,
respondent.

R. Hull, Q.C., for Anne Lettner et al.,
respondents.

E. H. Levenspil, for the Official Guardian.

The judgment of the Court was delivered by

THE CHIEF JUSTICE- The issue in this case,
which is here by leave of this Court, concerns the
proper construction of a clause in the will of the
late Pearce Leyland Snowdon Lettner. The main
asset of his estate was a jewellery business oper-
ated in the name of an Ontario corporation in
which the testator held 2001 of the 2003 voting
shares. Of the remaining two shares, one was held
by the appellant and the other by the mother of
the testator.

The will appointed the Guaranty Trust Com-
pany of Canada to be executor and trustee, and
after providing for payment of debts, funeral, tes-
tamentary expenses and succession duties and
other taxes in respect of inter vivos gifts and
testamentary benefits, the testator in clause 4 left
his estate to his trustee upon trust "except as
hereinafter provided, to sell, call in and convert
into money such part or parts [of the estate] upon
such terms and in such manner as my Trustee may
decide, with power in Its discretion to postpone the
sale or conversion of any of the assets of my estate
for such length of time as my Trustee shall deem
advisable, and to retain any of the said assets, real
or personal, as investments of my estate and to
hold my said estate, or the proceeds thereof in

' (1978), 20 O.R. (2d) 177.
2 (1977), 17 O.R. (2d) 201.

nal d'instance infbrieure. Le testateur a manifest6 sa
volont6 de faire un legs particulier A I'appelante si
l'entreprise qu'elle l'avait aid6 A acqubrir et A exploiter
6tait vendue, peu importe comment.

POURVOI A l'encontre d'un arrat de la Cour
d'appel de l'Ontario' qui a rejet6 l'appel d'un
jugement du juge Osler 2 portant sur l'interpr6ta-
tion d'un testament. Pourvoi accueilli.

Earl A. Cherniak, cr. et M. A. Sanderson, pour
l'appelante.

R. E. Barnes, c.r., pour Guaranty Trust, intim6.

R. Hull, c.r., pour Anne Lettner et autres,
intim6s.

E. H. Levenspil, pour le curateur officiel.

Le jugement de la Cour a 6t6 rendu par

LE JUGE EN CHEF-Le pr6sent pourvoi, inter-
jet6 sur autorisation de cette Cour, porte sur l'in-
terpr6tation d'une clause du testament de feu
Pearce Leyland Snowdon Lettner. Le principal
bien de sa succession est une bijouterie exploit6e
sous le nom d'une compagnie ontarienne dans
laquelle le testateur d6tenait 2001 des 2003 actions
donnant droit de vote. Les deux autres actions
appartenaient A l'appelante et A la mere du
testateur.

Le testament d6signe la compagnie Guaranty
Trust du Canada comme ex6cutrice et fiduciaire;
aprbs avoir pr6vu le paiement des dettes, des trais
fun6raires, des d6penses relatives au r6glement de
la succession, des droits successoraux et des autres
imp6ts relatifs aux donations entre vifs et aux
avantages testamentaires, le testateur, A la clause
4, laisse sa succession au fiduciaire et le charge
[TRADUCTION] ((sous r6serve des dispositions ci-
aprbs, de vendre, de r6aliser et de convertir en
argent la ou les parties [de la succession] qu'il
d6terminera selon les conditions et le mode qu'il
fixera, avec pouvoir, A sa discr6tion, de retarder la
vente ou r6alisation des biens de ma succession
pendant la pbriode qu'il estimera opportune et de
conserver tout bien meuble ou immeuble A titre de

' (1978), 20 O.R. (2d) 177.
2 (1977), 17 O.R. (2d) 201.
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trust as follows:" There followed gifts of specific
legacies, including one of $10,000 to the appellant.
Nothing in this case turns on the specific legacies,
all of which could be satisfied out of the estate
apart from the disposition made in clause 4(i).

It is this clause which is involved here, and it
reads as follows:
4. ...

(i) In the event that my Trustee shall sell the shares
of capital stock of Pearce Lettner Limited, owned by
me, I will and direct that the sum of Ten Thousand
Dollars ($10,000.00) shall be paid out of the proceeds of
such sale to my friend Pat Sturn, to and for her own use
absolutely; the said payment is intended by me to com-
pensate my said friend for the assistance, including
monetary assistance, which she rendered to me in the
acquisition and development of the business conducted
by the said corporation.

There followed a disposition of the residue by way
of the income for life to the testator's mother, with
power to encroach on capital for her benefit, a
specific legacy to his father if he should survive the
mother and then a division of the residuary capital
among named beneficiaries.

On August 2, 1977, the trustee entered into an
agreement with one Henderson to sell to him the
"business" carried on by the testator's company,
that is, the assets, for approximately $100,000 and
completed the agreement. Being concerned as to
the effect of this completed agreement upon the
provision made in clause 4(i), the trustee pro-
pounded the following question for determination
by the Court:
In the event of the sale by Pearce Lettner Limited of its
assets and undertaking as a going concern and the
subsequent dissolution of that Corporation upon its
winding up, is Pat Sturn, in addition to a bequest
payable to her under clause 4(c) of the said Will entitled
to be paid an additional bequest of $10,000.00 pursuant
to the provisions of clause 4(i) of the said will ...

At the time the question was put, namely, in
September 1977 and at the present time, the trus-
tee held and still holds the testator's shares in the
jewellery company, which now has a cash position

placement de ma succession et de d6tenir les biens
de ma succession, ou le produit en d6coulant, en
fiducie tel que pr6cis6 ci-aprds:>>. Suit une s6rie de
legs particuliers dont un legs de $10,000 A l'appe-
lante. Le pr6sent litige ne porte pas sur ces legs
particuliers qui pouvaient tous 8tre pay6s A meme
le capital de la succession A l'exception de la
disposition pr6vue A la clause 4i).

C'est pr6cis6ment cette clause qui fait l'objet du
pourvoi; en voici le texte;
[TRADUCTION] 4. ...

i) Si le fiduciaire d6cide de vendre les actions du
capital-actions de Pearce Lettner Limited qui m'appar-
tiennent, je 16gue la somme de dix mille dollars
($10,000) A puiser A m8me le produit de cette vente A
mon amie Pat Sturn, en pleine et absolue propri6t6; ce
paiement traduit ma reconnaissance pour I'aide, y com-
pris l'aide financibre, qu'elle m'a fournie aux fins de
l'acquisition et de I'exploitation de l'entreprise commer-
ciale susmentionn6e.

Le reliquat de la succession est ensuite r6parti
ainsi: une rente viagbre A la mere du testateur,
avec pouvoir d'entamer le capital A son b6n6fice,
un legs particulier A son pare s'il survit A sa mere
et divers legs A des b6n6ficiaires d6sign6s.

Le 2 aofit 1977, le fiduciaire a convenu de
vendre A un nomm6 Henderson le ((commerce)
exploit6 par la compagnie du testateur, c'est-A-dire
de lui en vendre l'actif pour environ $100,000, et il
a ex6cut6 l'op6ration. Proccup6 de l'effet de cette
operation sur la stipulation contenue dans la clause
4i), le fiduciaire a demand6 A la cour de trancher
la question suivante:

[TRADUCTION] Dans l'6ventualitE de la vente par
Pearce Lettner Limited de son actif et de son commerce
A titre d'entreprise en activit6 et de la dissolution subs6-
quente de cette compagnie par liquidation, Pat Sturn
a-t-elle droit, outre le legs stipul6 A la clause 4c) du
testament, A un legs additionnel de $10,000 en vertu de
la clause 4i) dudit testament ...

A l'6poque de la formulation de la question, soit en
septembre 1977, le fiduciaire d6tenait, et il les
d6tient toujours d'ailleurs, les actions du testateur
dans la compagnie; cette dernidre possbde mainte-
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in substitution for the assets sold to Henderson.
Despite the formulation of the question, no steps
are on foot to dissolve the company by winding it
up.

Osler J., noting that the will was carefully
drawn by a solicitor, concluded, on this ground and
on the fact that there were certain administrative
clauses in the will which pointed to a distinction
between a sale of shares and a sale of assets, that
the testator intended to limit or condition the
additional legacy to the appellant only upon the
sale of the shares. Hence, he answered the question
in the negative. (He was not quite correct in saying
that the company was "a mere shell" after sale of
its assets. Its business had been disposed of, but it
had a substantial cash position.) The majority of
the Court of Appeal, speaking through Arnup
J.A., took the same view, holding that the words
"the shares of capital stock of Pearce Lettner
Limited owned by me" are words of precision.
Arnup J.A. added that the event upon which the
appellant was to receive the $10,000 did not
happen "and will never happen, as appears from
the affidavit of the trust officer". That affidavit
asserted that the trustee did not intend to sell the
shares but intended to wind up the company and
distribute its assets among the shareholders.
Whether that would be a proper course, in the
circumstances, resulting as it would in defeating
the legacy to the appellant, need not be determined
here because, in my view, different considerations
govern this case.

Arnup J.A., like Osler J., referred to certain
"boiler plate" provisions which constituted clause
5 of the will and were introduced "for the purpose
of facilitating the administration of my estate in
accordance with my intentions". Briefly, clause
5(c) authorized the trustee to take up or purchase
additional shares in any company in which the
testator might hold shares or other interests, or
join in any plan of reorganization or for the sale of
assets of any such company. Clause 5(d) directed
the trustee to give effect to any existing agreement
respecting the sale of any or all interests of the

nant des avoirs en espbces en remplacement de
l'actif vendu A Henderson. Malgr6 le texte de la
question, on n'a fait aucune d6marche pour liqui-
der la compagnie.

Soulignant la r6daction minutieuse du testament
par un conseiller juridique, le juge Osler a conclu,
pour ce motif et compte tenu de certaines clauses
du testament dites d'administration qui 6tablissent
une distinction entre la vente des actions et la
vente de l'actif, que le testateur voulait assujettir le
legs suppl6mentaire consenti A l'appelante A la
vente des actions uniquement. II a donc r6pondu A
la question par la n6gative. (II n'a pas raison de
dire qu'aprbs la vente de son actif, la compagnie
est devenue [TRADUCTION] ((un simple squelettes.
On avait vendu le commerce exploit6 par la com-
pagnie mais cette dernidre conservait n6anmoins
d'importantes sommes d'argent.) Le juge Arnup,
parlant au nom de la majorit6 de la Cour d'appel,
est venu A la m~me conclusion et a jug6 que les
mots <des actions du capital-actions de Pearce Lett-
ner Limited qui m'appartiennent)) 6taient trbs
pr6cis. II a ajout6 que l'6n6vement donnant A
l'appelante le droit de recevoir les $10,000 ne
s'6tait pas r6alis6 [TRADUCTION] ((et ne se r6ali-
sera jamais d'apris la d6claration sous serment de
l'agent de fiducies. Selon cette d6claration sous
serment, le fiduciaire n'a pas l'intention de vendre
les actions mais prevoit plut6t liquider la compa-
gnie et en distribuer l'actif aux actionnaires. Vu
que d'autres consid6rations r6gissent la solution du
pr6sent litige, il n'est pas n6cessaire de d6terminer
si, dans les circonstances, cette fagon de proc6der
ayant I'effet de priver l'appelante du legs est
convenable.

A l'instar du juge Osler, le juge Arnup men-
tionne certaines dispositions ede style) dans la
clause 5 du testament, destinbes [TRADUCTION] (A
faciliter l'administration de ma succession confor-
m6ment A ma volont6. En r6sum6, la clause 5c)
autorise le fiduciaire A acqu6rir ou acheter des
actions additionnelles dans une compagnie dans
laquelle le testateur poss6dait des actions ou des
int6rets ou A participer A un projet de rborganisa-
tion ou de vente de l'actif d'une telle compagnie.
La clause 5d) ordonne au fiduciaire de donner
effet A toute convention conclue relativement A la
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testator in any company and, if there were no such
agreements, the trustee was to liquidate any such
interests in such manner and on such terms as in
its absolute discretion it should decide to be in the
best interests of the estate. Both these provisions
and others in clause 5, with one exception, were
not specifically directed to the jewellery company
controlled and, indeed, owned by the testator, as
was clause 4(i), but clauses 5(c) and (d) could be
interpreted to embrace it. The exception was
appended to clause 5(c) and expressed the testa-
tor's desire that one Jeffery Wyatt (whose sons
were specific legatees and who was described by
the testator as "my friend" in clause 4(f)) should
be continued as the manager of the business of
Pearce Lettner Limited.

In his dissenting reasons, Dubin J.A. concluded
that the testator's expressed intention was to give
the appellant the legacy under clause 4(i) on the
disposition of the business, its payment being post-
poned until the business was sold and the testator
contemplating that this would be done by sale of
the shares. In the view of the dissenting judge it
was unreal to say that the legacy fell in if the
shares were sold but not if the assets, the business,
was sold. He felt, and I hold the same view, that
the administrative clauses could not be used to
defeat an intention clearly expressed in clause 4(i).
Nor should the benefit clearly intended for the
appellant depend on what course the trustee took
in disposing of the business. Alternatively, Dubin
J. A. was prepared to find that a demonstrative
legacy has been given, a view that Arnup J.A.
rejected.

I am of the opinion that there is no need here to
consider whether a demonstrative legacy was pro-
vided in clause 4(i), although in the view of coun-
sel for the executor and trustee that could be a
basis for finding in favour of the appellant. He put
the matter in the following way: if clause 4(i)
referred to the time of payment of the legacy, that
being upon disposition of the business, resort could
be had to the general assets of the residue in the
absence of any fund from the sale of shares. As I
have said, it is unnecessary to consider this route.

vente, en partie ou en totalit6, des int6r8ts du
testateur dans une compagnie et, en l'absence de
telles conventions, A liquider ses int6r8ts selon les
conditions et le mode qu'il estimera les plus avan-
tageux pour la succession. A la diff6rence de la
clause 4i), ces deux dispositions comme d'autres
stipulations de la clause 5 A l'exception d'une
seule, ne portent pas sp6cifiquement sur la bijoute-
rie exploit6e par une compagnie contr6l6e, en r6a-
lit6 poss6d6e par le testateur, mais peuvent s'inter-
pr6ter comme s'y appliquant. L'exception est
contenue dans la clause 5c) et exprime la volont6
du testateur qu'un nomm6 Jeffery Wyatt (dont les
fils 6taient des 16gataires A titre particulier et que
le testateur appelle [TRADUCTION] <<mon ami
dans la clause 4f)) demeure le g6rant de l'entre-
prise Pearce Lettner Limited.

Dans sa dissidence, le juge Dubin de la Cour
d'appel conclut que le testateur a clairement
exprim6 son intention A la clause 4i) de faire un
legs A l'appelante advenant la cession de l'entre-
prise et d'en diff6rer le paiement jusqu'A l'6poque
de la cession croyant que cette cession se ferait par
la vente des actions. A son avis, il n'est pas r6aliste
de dire que le legs n'est exigible que si les actions,
et non l'actif, I'entreprise m~me, sont vendues. 11
s'est dit d'avis, et je suis d'accord, qu'on ne peut
invoquer les clauses dites d'administration pour
d6jouer la volont6 clairement exprim6e dans la
clause 4i). Le b6n6fice accord6 A l'appelante ne
devrait pas non plus d6pendre du mode de cession
de l'entreprise choisi par le fiduciaire. Subsidiaire-
ment, le juge Dubin, contrairement au juge Arnup,
s'est dit pr~t A conclure A l'existence d'un legs
d'une somme d'argent pr6lev6e sur une somme
d6termin6e.

A mon avis, il n'est pas n6cessaire de se deman-
der si la clause 4i) pr6voit le legs d'une somme
d'argent prblev6e sur une somme d6termin6e, quoi-
que l'avocat de l'ex6cutrice et fiduciaire pense que
cela permettrait de trancher le d6bat en faveur de
l'appelante. Voici comment il a expliqu6 sa posi-
tion: si la clause 4i) se r6f6re A l'6poque du paie-
ment du legs, soit A l'6poque de la cession de
l'entreprise, on pourrait puiser le montant n6ces-
saire A m8me le reliquat si la vente des actions ne
produisait pas d'argent. Comme je l'ai dit, il n'est
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A fair reading of clause 4(i) persuades me that the
testator clearly had in mind paying the appellant
the specified legacy out of the sale of the business
which she had helped him to acquire and develop,
however that disposition was made. He wished
Jeffery Wyatt to continue to manage the business
pending the sale of its assets as provided for in
clause 5(c). However, and here again I agree with
Dubin J.A., the provision for sale of assets in
clause 5(c) did not so gloss the terms of clause 4(i)
as to make the legacy payable only on a sale of the
shares. The overriding intention of the testator,
expressed in clause 4(i), is against so narrow a
construction.

Counsel for the trustee indicated that it would
gladly accept an offer from the appellant to buy
the shares to enable her to realize the legacy but I
see no need for her to consider such a step, with
the burden of raising the necessary money to do so.
This returns the case to the technical position
taken below, a position asserted by counsel for the
respondents in relying on the opening words of
clause 4(i) as expressing a condition in what were
said to be terms of art.

For the reasons I have given which are substan-
tially those of Dubin J.A., I would allow the
appeal, set aside the judgments below and direct
that the question put to the Court be answered in
the affirmative. The parties should have their costs
out of the estate, those of the executor and trustee
on a solicitor and client basis.

Appeal allowed; costs to be costs out of the
estate.

Solicitors for the appellant: Lerner & Associ-
ates, London.

Solicitors for Guaranty Trust, respondent:
Wilson, Barnes & Co., Windsor.

Solicitors for Anne Lettner et al., respondents:
Woolley, Dale & Dingwall, Toronto.

Solicitor for the Official Guardian: E. H.
Levenspil, Toronto.

pas necessaire de recourir A cette thborie. Une
lecture attentive de la clause 4i) me convainc que
le testateur a clairement manifest6 sa volont6 de
faire un legs particulier A I'appelante si l'entreprise
qu'elle l'avait aid6 A acqubrir et A exploiter 6tait
vendue, peu importe comment. II a 6galement
indiqu6, dans la clause 5c), qu'il voulait que Jef-
fery Wyatt continue de g6rer l'entreprise tant que
son actif ne serait pas vendu. Cependant, comme le
juge Dubin, j'estime que la disposition de la clause
5c) concernant la vente de l'actif ne peut avoir
l'effet de fausser le sens de la clause 4i) et de
rendre le legs exigible uniquement si les actions
sont vendues. La volont6 pr6dominante du testa-
teur exprim6e A la clause 41) fait obstacle A une
interpr6tation aussi restrictive.

L'avocat du fiduciaire aurait accept6 volontiers
que l'appelante ach6te les actions afin d'avoir droit
au legs mais j'estime qu'elle n'a pas A faire cette
d6marche qui, de surcroit, l'oblige A se procurer les
fonds n6cessaires. Ceci nous rambne aux argu-
ments formalistes adopt6s par l'avocat de l'intimbe
devant les tribunaux d'instance inf6rieure; selon
ces arguments, les mots introductifs de la clause
4i) pr6cisent une condition formul6e en termes
techniques.

Pour ces motifs, qui sont sensiblement les
m~mes que ceux du juge Dubin de la Cour d'appel,
je suis d'avis d'accueillir le pourvoi, d'infirmer les
jugements des cours d'instance infbrieure et de
r6pondre A la question pos6e par l'affirmative. La
succession devra payer les d6pens des parties, ceux
de l'ex6cutrice et fiduciaire devant 8tre calcul6s
comme entre avocat et client.

Pourvoi accueilli; la succession devra payer les
dipens.

Procureurs de l'appelante: Lerner & Associates,
London.

Procureurs de Guaranty Trust, intim: Wilson,
Barnes & Co., Windsor.

Procureurs de Anne Lettner et autres, intimes:
Woolley, Dale & Dingwall, Toronto.

Procureur du curateur officiel E. H. Levenspil,
Toronto.
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THE QUEEN V. MANSOUR

Her Majesty The Queen Appellant;

and

Maroun Mansour Respondent.

1978: November 1; 1979: June 14.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Motor vehicles - Driving while disqualified
Driving licence suspended by Province - Vehicle driven
on private property - Licence to drive required only to
drive on a "highway" - Whether private parking lot
embraced by term "highway" - Criminal Code, R.S.C.
1970, c. C-34, s. 238(3) - The Highway Traffic Act,
R.S.O. 1970, c. 202, ss. 1(1)11, 13(1).

The respondent was convicted under s. 238(3) of the
Code of driving an automobile on a parking lot in
Ontario while his driving licence was suspended by the
Province. The parking lot was entirely on private prop-
erty adjacent to an apartment building and the public
had access to it. The conviction was reviewed by stated
case in Weekly Court where O'Driscoll J. sustained the
conviction. The Court of Appeal reversed on the basis
that "if a person drives a vehicle for which, or in a place
where, no licence is required, it cannot be said that he is
driving while disqualified or prohibited by reason of the
legal suspension or cancellation of his permit or
licence".

Held: The appeal should be dismissed.

The preliminary question was whether a driver's
licence was required in Ontario to operate a vehicle on
the lot in question. It seems clear from s. 13(1) of The
Highway Traffic Act, R.S.O. 1970, c. 202, and the
definition in s. 1(1)11 that the term "highway", in
respect of which a licence to drive is required, does not
include a parking lot such as the one in question to
which the public had access. The term "highway" in its
ordinary and popular sense should not be regarded as
embracing the concept of a parking lot and particularly
one adjacent to an apartment building presumably
established primarily to provide parking for the inhabi-
tants of the building.

Sa Majest6 La Reine Appelante;

et

Maroun Mansour Intim6.

1978: 1cr novembre; 1979: 14 juin.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

V~hicules automobiles - Conduite sans permis -

Permis de conduire suspendu par la province - Vihi-
cule conduit dans un terrain privg - Permis requis
seulement pour conduire dans une <voie publiqueo -
Parc de stationnement privg est-il compris dans l'ex-
pression <voie publiqueo? - Code criminel, S.R.C.
1970, chap. C-34, par. 238(3) - The Highway Traffic
Act, R.S.O. 1970, chap. 202, arts. 1(1)II, 13(l).

L'intim6 a 6t6 d6clar6 coupable en vertu du par.
238(3) du Code d'avoir conduit une automobile dans un
parc de stationnement en Ontario alors que son permis
de conduire avait 6t6 suspendu par la province. Le parc
de stationnement 6tait entibrement situ6 sur un terrain
priv6 adjacent A un immeuble de rapport auquel le
public avait acc~s. La d6claration de culpabilit6 a 6t6
examine par voie d'expos6 de cause en cour des sessions
hebdomadaires; le juge O'Driscoll a maintenu la con-
damnation. La Cour d'appel a infirm6 les jugements
pour le motif que ((si une personne conduit un genre de
v6hicule pour lequel, ou en un lieu dans lequel, aucun
permis n'est exig6, on ne peut dire qu'elle conduit son
v6hicule alors qu'elle est inhabile A le conduire, ni que la
conduite d'un tel v6hicule lui est interdite, en raison de
la suspension ou de l'annulation l6gale de son permis ou
de sa licence).

Arrit: Le pourvoi doit 8tre rejet6.

La question pr6liminaire est celle de savoir si, en
Ontario, il faut un permis pour conduire un v6hicule A
moteur dans le parc de stationnement en question. Il
semble ressortir du par. 13(1) de The Highway Traffic
Act, R.S.O. 1970, chap. 202, et de la d6finition donn6e A
l'al. 1(1)11, que la ((voie publiques A l'6gard de laquelle
il faut d6tenir un permis de conduire ne s'entend pas
d'un parc de stationnement comme celui en l'espice
auquel le public a acc6s. L'expression avoie publiques
dans son sens ordinaire et courant, ne couvre pas la
notion de parc de stationnement ni, plus pr6cis6ment, un
parc de stationnement adjacent A un immeuble de rap-
port, et, il y a lieu de le pr6sumer, destin6 principale-
ment au stationnement des automobiles des locataires.
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In spite of this interpretation, it is still necessary to
determine whether s. 238(3) of the Criminal Code
demands a conviction without reference to the licence
requirements of the province in question. As the policy
of s. 238(3) is to give effect to provincial licence suspen-
sions, no threat to that policy would arise if s. 238(3)
proscribed only those driving offences occurring in areas
where a provincial licence was necessary. An accused
should not be regarded as driving a motor vehicle in
Canada while disqualified from driving by reason of
licence suspension if the driving in question is not within
a part of the country where a licence is required for that
driving, as such a literal reading of the Code section
does not so require.

Gill et al. v. Elwood, [1970] 2 O.R. 59; Consumers'
Gas Co. v. Toronto, [1940] 4 D.L.R. 670 (Ont. C.A.);
R. v. McKenzie, [1961] O.W.N. 344 (D.C.); R. ex rel.
Fisher v. Hindbull (1961), 131 C.C.C. 81 (Alta. D.C.);
R. v. Maclean (1974), 17 C.C.C. (2d) 84 (N.S. Co.
Ct.); R. v. Spear Chief (1963), 42 C.R. 78 (Alta. D.C.);
R. v. Irwin, [1957] O.W.N. 506 (D.C.); R. v. Mann,
[1968] 3 C.C.C. 122 (P.E.I.S.C.); R. v. Seminuk
(1960), 128 C.C.C. 220 (B.C.S.C.); R. v. Jones (1961),
130 C.C.C. 190 (Alta. C.A.); R. v. MacKay, [19491
O.W.N. 471 (H.C.), referred to.

APPEAL from a judgment of the Court of
Appeal for Ontario' allowing an appeal from a
judgment of O'Driscoll J.2 dismissing an appeal by
way of stated case from a conviction for driving
while disqualified contrary to s. 238(3) of the
Criminal Code. Appeal dismissed.

J. Douglas Ewart, for the appellant.

Leslie Morris, for the respondent.

The judgment of the Court was delivered by

ESTEY J.-The respondent was convicted under
s. 238(3) of the Criminal Code of Canada of
driving an automobile on a parking lot in the
province of Ontario while his driving licence was
suspended by the Province. This conviction was
reviewed by stated case in Weekly Court by
O'Driscoll J. who, in sustaining the conviction,
stated:

' (1977), 36 C.C.C. (2d) 492.
2 (1977), 35 C.C.C. (2d) 422.

Malgr6 cette interpr6tation, il faut 6tablir si le par.
238(3) du Code criminel commande qu'on rende une
d6claration de culpabilit6 sans tenir compte des exigen-
ces de la province en question en matikre de permis de
conduire. Le par. 238(3) ayant pour but de donner effet
aux suspensions de permis de conduire provinciaux, ce
but ne sera pas compromis si l'interdiction du par.
238(3) s'applique seulement aux infractions qui survien-
nent dans les endroits o6 un permis de conduire provin-
cial est n6cessaire. Un accus6 ne doit pas tre consid6r6
comme conduisant un v6hicule A moteur au Canada
alors qu'il est inhabile d conduire en raison de la suspen-
sion de son permis s'il conduit en un endroit du pays oA
le permis n'est pas obligatoire, car une telle interpr6ta-
tion litt6rale de l'article du Code ne I'exige pas.

[Jurisprudence: Gill et al. v. Elwood, [1970] 2 O.R.
59; Consumers' Gas Co. v. Toronto, [1940] 4 D.L.R.
670 (C.A. Ont.); R. v. McKenzie, [1961] O.W.N. 344
(C.D.); R. ex rel. Fisher v. Hindbull (1961), 131 C.C.C.
81 (C.D. Alb.); R. v. Maclean (1974), 17 C.C.C. (2d)
84 (C.C. N.-E.); R. v. Spear Chief (1963), 42 C.R. 78
(C.D. Alb.); R. v. Irwin, [1957] O.W.N. 506 (C.D.); R.
v. Mann, [1968] 3 C.C.C. 122 (C.S.I.-P.-A.); R. v.
Seminuk (1960), 128 C.C.C. 220 (C.S.C.-B.); R. v.
Jones (1961), 130 C.C.C. 190 (C.A. Alb.); R. v.
MacKay, [1949] O.W.N. 471 (H.C.)]

POURVOI A I'encontre d'un arrat de la Cour
d'appel de l'Ontario' qui a accueilli un appel d'un
jugement du juge O'Driscoll 2 qui rejetait un appel
par voie d'expos6 de cause form6 contre une d6cla-
ration de culpabilit6 pour avoir conduit sans
permis contrairement aux par. 238(3) du Code
criminel. Pourvoi rejet6.

J. Douglas Ewart, pour I'appelante.

Leslie Morris, pour l'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE ESTEY-L'intim6 a 6t6 d6clar6 coupa-
ble en vertu du par. 238(3) du Code criminel du
Canada d'avoir conduit une automobile dans un
parc de stationnement en Ontario alors que son
permis de conduire avait 6 suspendu par la pro-
vince. La d6claration de culpabilit6 a 6t6 examinbe
par voie d'expos6 de cause en cour des sessions
hebdomadaires; le juge O'Driscoll, qui a maintenu
la condamnation, a dit:

I (1977), 36 C.C.C. (2d) 492.
2 (1977), 35 C.C.C. (2d) 422.

917[ 1979) 2 R.C.S. LA REINE C. MANSOUR Le Juge Estey



918 THE QUEEN V. MANSOUR Estey J. [1979] 2 S.C.R.

... if the accused person is under lawful suspension or
cancellation in any province and drives a motor vehicle
anywhere in Canada, he falls within the provisions of s.
238(3) of the Criminal Code of Canada.

The Court of Appeal reversed the Courts below
and quashed the conviction for reasons given on
behalf of the Court by Zuber J.A. who stated in
part:

. . . the offence itself is described as driving while dis-
qualified or prohibited from driving a motor vehicle by
reason of the legal suspension or cancellation in any
province of his permit or licence. This description of the
offence compels one to enquire into the nature and
ambit of licence requirements in the appropriate prov-
ince. In my view, if a person is driving a type of vehicle
for which, or in a place where, no licence is required, it
cannot be said that he is driving while he is disqualified
or prohibited by reason of the legal suspension or cancel-
lation of his permit or licence.

The factual background is provided in the case
stated by the Provincial Court Judge:

1. On the 30th day of December, 1975, an information
was laid under oath before a Justice of the Peace for the
Judicial District of York alleging that the above-named
Maroun Mansour did drive a motor vehicle in Canada
while he was disqualified or prohibited from driving a
motor vehicle by reason of the legal suspension or
cancellation of his permit or licence to drive a motor
vehicle contrary to section 238(3) of the Criminal Code.

2. On the 19th day of August, 1976 and the 27th day of
September, 1976, the said charge was duly heard before
me in the presence of the accused and after hearing the
evidence adduced and the submissions made by counsel
on behalf of the Crown and the accused, on the 27th day
of September, 1976 I found the said Maroun Mansour
guilty of the said offence and convicted him thereof, but
at the request of counsel for the said Maroun Mansour I
state the following case for the consideration of this
Honourable Court:

Upon information alleged by the counsel on behalf
of the Crown and admitted by counsel on behalf of
the accused, I found that the said Maroun Mansour
had driven a motor vehicle on December 30th, 1975
at a time when his permit or licence to drive a motor
vehicle in the Province of Ontario had been legally

[TRADUCTION] ... un accus6 qui, malgr6 la suspension
ou l'annulation l6gale de son permis de conduire dans
une province, conduit un v6hicule A moteur au Canada,
tombe sous le coup des dispositions du par. 238(3) du
Code criminel du Canada.

La Cour d'appel a infirm6 les jugements des tribu-
naux d'instance inf6rieure et annul6 la d6claration
de culpabilit6 pour les motifs expos6s au nom de la
Cour par le juge Zuber qui a notamment d6clar6:

[TRADUCTION] ... ce qui constitue l'infraction c'est la
conduite d'un v6hicule A moteur par une personne alors
qu'elle est inhabile A conduire un tel v6hicule ou que la
conduite lui en est interdite, en raison de la suspension
ou de l'annulation 16gale, dans une province, de son
permis ou de sa licence. Cette description de l'infraction
oblige A verifier la nature et la port6e des exigences
relatives au permis de conduire dans la province. A mon
avis, si une personne conduit un genre de v6hicule pour
lequel, ou en un lieu dans lequel, aucun permis n'est
exig6, on ne peut dire qu'elle conduit ce v6hicule alors
qu'elle est inhabile A le conduire, ni que la conduite d'un
tel v6hicule lui est interdite, en raison de la suspension
ou de l'annulation 16gale de son permis ou de sa licence.

Les faits sont 6nonc6s dans l'expos6 de cause
formul6 par le juge de la Cour provinciale:

[TRADUCTION] 1. Le 30 d6cembre 1975, une d6noncia-
tion a 6t6 d6pos6e sous serment devant un juge de paix
du district judiciaire de York; on y all6gue qu'en contra-
vention du par. 238(3) du Code criminel, Maroun Man-
sour a conduit un v6hicule A moteur au Canada alors
qu'il 6tait inhabile A conduire un tel v6hicule, ou que la
conduite lui en 6tait interdite, en raison de la suspension
ou de l'annulation l6gale de son permis ou de sa licence
concernant la conduite d'un v6hicule A moteur.

2. Le 19 aoilt et le 27 septembre 1976, I'accusation a
dilment 6t6 entendue devant moi, en la pr6sence de
l'accus6; aprbs avoir entendu la preuve et les arguments
avanc6s par les avocats du ministbre public et de l'ac-
cus6, j'ai, le 27 septembre 1976, conclu que Maroun
Mansour 6tait coupable de l'infraction all6gu6e et l'ai en
cons6quence d6clar6 coupable de cette infraction; mais,
A la demande de son avocat, je formule et soumets A
l'attention de cette honorable Cour l'expos6 de cause
suivant:

Sur une d6nonciation pr6sent6e par l'avocat du
ministbre public et admise par l'avocat de l'accus6,
j'ai conclu que Maroun Mansour avait conduit un
v6hicule A moteur le 30 d6cembre 1975, alors que son
permis ou sa licence concernant la conduite d'un
v6hicule A moteur en Ontario 6tait suspendu et qu'il
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suspended and the accused had notice of that suspen-
sion. I found as a fact that the driving had occurred
entirely on private property, to wit, a parking lot
adjacent to an apartment building and to which the
public had access.

The preliminary question to be determined is
whether or not a driver's licence is required under
the law of Ontario to operate a motor vehicle in
the parking lot in question. The stated case quoted
above describes the lot somewhat ambiguously as
"a parking lot adjacent to an apartment building
and to which the public had access." I approach
the question of licence requirement by giving these
words the broadest possible interpretation, that is
as being a parking lot to which the public, includ-
ing the dwellers of the apartment building and
their guests, had access. Section 13(1) of The
Highway Traffic Act, being R.S.O. 1970, c. 202
provides:

13.-(1) No person shall drive a motor vehicle on a
highway unless the motor vehicle is within a class of
motor vehicles in respect of which the person holds a
driver's licence issued to him by the Minister. [emphasis
added]

"Highway" is in turn defined in that Act in s.
1(1)1l.
1(1)11. "highway" includes a common and public high-
way, street, avenue, parkway, driveway, square, place,
bridge, viaduct or trestle, designed and intended for, or
used by, the general public for the passage of vehicles;

The Ontario Court of Appeal in Gill et al. v.
Elwood', considered whether the parking area of a
shopping centre fell within the definition of "high-
way" as set out above. In finding that the land in
question was not comprised within the definition of
highway, the Court stated:

On the contrary, in our view, and realistically the prem-
ises must be viewed as a whole and so viewing the
premises the paramount use thereof will emerge as a
parking lot with ingress and egress to and fro and with
passages within it, but all subordinate to the paramount
use of parking vehicles.

[1970] 2 O.R. 59.

avait 6t6 inform6 de cette suspension. J'ai conclu
qu'en fait cette conduite avait entidrement eu lieu
dans un terrain priv6, en l'occurrence, un parc de
stationnement qui est adjacent A un immeuble de
rapport et auquel le public a acc6s.

II faut d'abord trancher la question prbliminaire,
savoir si, en vertu du droit ontarien, il faut un
permis pour conduire un v6hicule A moteur dans le
parc de stationnement en question. La description
du parc contenue dans l'expos6 de cause pr6cit6 est
quelque peu ambigud: s(un parc de stationnement
qui est adjacent A un immeuble de rapport et
auquel le public a acc6s>. J'aborde la question de
l'exigence du permis de conduire en donnant A ces
mots l'interpr6tation la plus large possible, c.-A-d.
en consid6rant qu'il s'agit d'un parc de stationne-
ment auquel le public, notamment les locataires
des appartements et leurs invit6s, a acc6s. Le
paragraphe 13(1) de The Highway Traffic Act,
R.S.O. 1970, chap. 202, dispose:
[TRADUCTION] 13.-(1) Nul ne doit conduire un v6hi-
cule A moteur dans une voie publique A moins que le
v6hicule ne soit d'une cat6gorie de v6hicules A moteur
pour laquelle le conducteur est titulaire d'un permis de
conduire A lui d6livr6 par le Ministre. [Les italiques sont
de moi]

L'expression uvoie publiques est d6finie comme suit
A l'al. 1(1)11 de ladite Loi:
[TRADUCTION] 1(1)11. avoie publiques comprend les
voies, rues, avenues, autoroutes, promenades, squares,
places, ponts, viaducs ou ponts A chevalets communs et
publics congus et destinbs A l'usage du public en g6n6ral,
ou utilis6s par lui, pour le passage des v6hicules;

Dans l'arr~t Gill et al. v. Elwood,I la Cour d'appel
de l'Ontario s'est demand6e si le parc de stationne-
ment d'un centre commercial 6tait couvert par la
d6finition pr6cit6e de l'expression ((voie publiques.
Concluant que le terrain en question n'entrait pas
dans la d6finition de l'expression ((voie publiques,
la cour a d6clar6:
[TRADUCTION] Au contraire, A notre avis, et si l'on veut
8tre r6aliste, il faut consid6rer les lieux comme un tout
et l'on s'apergoit alors que le terrain est avant tout
utilis6 comme parc de stationnement dont les entr6es,
sorties et all6es int6rieures sont toutes trac6es en fonc-
tion de l'usage principal du terrain, qui est le stationne-
ment des v6hicules.

[1970] 2 O.R. 59.
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The definition of "highway" is then set forth and
the judgment continues per Aylesworth J.A. at p.
60:

We think of great significance in that designation are
the concluding words "designed and intended for, or
used by, the general public for the passage of vehicles".
We think too that those words taken together with all of
the words comprising the clause in their cumulative
effect fall short of including therein as a highway the
premises with which the case deals.

I have not overlooked the fact that the definition
employs the expansive word "includes" rather than
the word "means." In applying this definition to
the facts in question, I adopt the statement in
Maxwell on Interpretation of Statutes, 12th ed., p.
270 which reads as follows:

Sometimes, it is provided that a word shall "mean"
what the definition section says it shall mean: in this
case, the word is restricted to the scope indicated in the
definition section. Sometimes, however, the word
"include" is used "in order to enlarge the meaning of
words or phrases occurring in the body of the statute;
and when it is so used these words or phrases must be
construed as comprehending, not only such things as
they signify according to their natural import, but also
those things which the interpretation clause declares
that they shall include." In other words, the word in
respect of which "includes" is used bears both its
extended statutory meaning and "its ordinary, popular,
and natural sense whenever that would be properly
applicable."

Robertson C.J.O. in Consumers' Gas Co. v.
Toronto4, in construing a statutory provision con-
taining the word "highway," stated at p. 672:

In my opinion unless its meaning is affected by con-
text or association or definition "highway" means, in its
common uses, a public road or way open equally to
everyone for travel, and includes the public streets of an
urban district equally with connecting roads between
urban districts. I am unable to think of any other word
that is so commonly used to include all such roads. See
s. 453 of the Municipal Act.

[1940] 4 D.L.R. 670 (Ont. C.A.).

Aprbs avoir cit6 la d6finition de avoie publiques, la
cour dit en outre, dans son jugement. Le juge
Aylesworth, A la p. 60:

[TRADUCTION] Nous accordons beaucoup d'impor-
tance aux derniers mots de la d6finition aconqus et
destinbs A l'usage du public en g6n6ral, ou utilis6s par
lui, pour le passage des v6hiculeso. Nous estimons 6gale-
ment que ces mots, pris dans leur contexte et compte
tenu de I'effet cumulatif de l'ensemble des mots conte-
nus dans la d6finition, ne permettent pas d'inclure le
terrain dont il est question ici dans la d6finition de voie
publique.

Il ne m'a pas 6chapp6 que la d6finition emploie
l'expression extensive ecomprend plut6t que le
mot ((signifies. En appliquant cette d6finition aux
faits de l'espice, j'adopte l'expos6 suivant contenu
dans l'ouvrage Maxwell on Interpretation of Sta-
tutes, 12e 6d., A la p. 270:

[TRADUCTION] Dans certains cas, on dit qu'un mot
asignifies ce que la d6finition dit qu'il signifie: dans ces
cas, le mot a le sens restreint que lui donne la d6finition.
Cependant, dans d'autres cas, on emploie l'expression
ecomprends safin d'6tendre le sens des mots ou expres-
sions contenus dans le corps du texte 16gislatif; ces mots
et expressions doivent alors 8tre interpr6t6s comme
signifiant non seulement ce qu'ils signifient normale-
ment, mais aussi ce que la disposition d'interpr6tation
dit qu'ils comprennents. Autrement dit le mot dont on
dit qu'il ucomprend quelque chose conserve, outre le
sens 61argi que lui donne ainsi sa d6finition dans la loi,
ason sens ordinaire, courant et naturel, chaque fois qu'il
se d6duit normalement du contextes.

Dans Consumers' Gas Co. v. Toronto4, le juge en
chef Robertson de la Cour d'appel de l'Ontario a
d6clar6 au sujet de l'interpr6tation d'une disposi-
tion l6gislative contenant I'expression e(voie publi-
que A la p. 672:

[TRADUCTION] A mon avis, sauf si le contexte, I'in-
terpr6tation ou une d6finition s'y opposent, I'expression
avoie publique signifie ordinairement une route ou un
autre chemin public dans lequel tous peuvent circuler et
comprend les rues publiques d'un quartier de meme que
les voies qui relient les quartiers urbains. Aucune autre
expression plus couramment employee ne me vient A
l'esprit pour comprendre toutes ces voies. Voir l'art. 453
de The Municipal Act.

4 [1940] 4 D.L.R. 670 (C.A. Ont.).
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I conclude that the term "highway" in its ordinary
and popular sense and as illustrated by the words
employed in s. 1(1)11 of the Act does not embrace
the concept of a parking lot and particularly, a
parking lot adjacent to an apartment building, and
presumably one which was established primarily
for the provision of parking to its inhabitants.

In contrast to the statutory technique adopted in
the Province of Ontario, other provinces such as
Alberta in The Highway Traffic Act, being 1975
S.A. c. 56, defined highway as:

1(12) "highway" means any thoroughfare, street, road,
... or other place, whether publicly or privately owned,
any part of which the public is ordinarily entitled or
permitted to use for the passage or parking of vehicles,
and...

The Manitoba Legislature on the other hand
defined highway as:

... any place or way ... which or any part of which the
public is ordinarily entitled or permitted to use for the
passage of vehicles . .. but does not include any area
designed or intended, and primarily used, for the park-
ing of vehicles ...
The Highway Traffic Act, S.M. 1966, c. 29, s. 2(23).

It seems clear therefore that the term highway,
in respect of which a licence to drive is, in Ontario,
required, does not include a parking lot "adjacent
to an apartment building and to which the public
had access." I agree with respect with the Court of
Appeal in rejecting the submission by the Crown
that in the event such construction be adopted, the
case should be returned to the Provincial Court for
a determination as to whether the driving here in
question occurred on a highway. Taking the rather
cryptic description of the premises in the stated
case as being accurate and complete, and appellate
tribunal can, upon a determination of the proper
construction of the applicable statute, apply that
construction to the facts as so found.

In turn then to the second and fundamental
question as to whether s. 238(3) of the Criminal

Je conclus que I'expression <voie publique*, dans
son sens ordinaire et courant, et comme l'indiquent
les termes employ6s A l'al. 1(1)11 de la Loi, ne
couvre pas la notion de parc de stationnement ni,
plus pr6cis6ment, un parc de stationnement adja-
cent A un immeuble de rapport, et il y a lieu de le
pr6sumer, destin6 principalement au stationnement
des automobiles des locataires.

Contrairement A celui de l'Ontario, les textes
16gislatifs d'autres provinces, comme par exemple
The Highway Traffic Act de l'Alberta, 1975 S.A.
chap. 56, ont d6fini l'expression ((voie publiques
comme suit:
[TRADUCTION] 1(12) <voie publiques signifie toute
artbre, rue, route, . . .ou autre place, publique ou priv6e,
que le public a normalement le droit ou la permission
d'utiliser pour le passage ou le stationnement des v6hicu-
les, et ...

En revanche, la l6gislature du Manitoba a retenu
la d6finition suivante de l'expression ((voie publi-
ques:
[TRADUCTION] ... toute place ou voie ... que le public
a normalement le droit ou la permission d'utiliser en
totalit6 ou en partie pour le passage des v6hicules ...
mais ne comprend pas un endroit congu ou destinE, et
principalement utilis6, A des fins de stationnement ...
The Highway Traffic Act, S.M. 1966, chap. 29, par.
2(23).

Il semble donc manifeste que la <<voie publiques
A l'6gard de laquelle il faut d6tenir un permis de
conduire en Ontario ne s'entend pas d'un parc de
stationnement ((qui est adjacent A un immeuble de
rapport, et auquel le public a acc~ss. Avec 6gards,
je conclus, comme la Cour d'appel, au rejet de
l'argument du ministbre public selon lequel, si
cette interpr6tation 6tait retenue, le dossier devrait
8tre renvoy6 A la Cour provinciale pour qu'elle
juge si la conduite reproch6e du v6hicule A moteur
a eu lieu dans une voie publique. En pr6sumant
que la description plutat sommaire des lieux conte-
nue dans l'expos6 de cause est exacte et complkte,
une cour d'appel peut, aprbs avoir d6cid6 de l'in-
terpr6tation qu'il convient de donner A la loi appli-
cable, appliquer cette interpr6tation aux faits rete-
nus en l'esp6ce.

J'en viens donc A la deuxibme question, qui est
la question fondamentale: le par. 238(3) du Code
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Code of Canada applies to the facts as so found by
the trial judge and in the circumstances arising
under the construction placed upon The Highway
Traffic Act above. Section 238(3) of the Code
provides as follows:

Every one who drives a motor vehicle in Canada while
he is disqualified or prohibited from driving a motor
vehicle by reason of the legal suspension or cancellation,
in any province, of his permit or licence or of his right to
secure a permit or licence to drive a motor vehicle in
that province is guilty ...

It is clear that the respondent was:

(a) driving a motor vehicle

(b) in Canada

(c) while his licence was cancelled by action taken by
the province of Ontario.

The term "motor vehicle" as employed in s.
238(3) is defined in s. 2 of the Criminal Code as
follows:

"motor vehicle" means a vehicle that is drawn, pro-
pelled or driven by any means other than by muscular
power, but does not include a vehicle of a railway that
operates on rails;

On the other hand, the term motor vehicle is
defined in s. 1(1)17. of the Ontario statute as
follows:

"motor vehicle" includes an automobile, motorcycle,
motor assisted bicycle unless otherwise indicated in this
Act, and any other vehicle propelled or driven otherwise
than by muscular power, but does not include the cars of
electric or steam railways, or other motor vehicles run-
ning only upon rails, or a motorized snow vehicle,
traction engine, farm tractor, self-propelled implement
of husbandry or road-building machine within the mean-
ing of this Act.

An immediate issue arises as to whether an offence
under the Code would be committed if the accused
were to operate a vehicle of a type within the
definition in the Criminal Code, but excluded from
the definition in the Ontario Act, while holding no
provincial licence. The accused would, of course,
have no licence because the provincial statute
would not require it for the vehicle in question; a
farm tractor, for example. This issue arose in R. v.

criminel du Canada s'applique-t-il aux faits rete-
nus par le juge du procks et dans les conditions qui
d6coulent de l'interpr6tation pr6c6dente de The
Highway Traffic Act? Le paragraphe 238(3) du
Code pr6voit:

Quiconque conduit un vbhicule A moteur au Canada
alors qu'il est inhabile A conduire un tel v6hicule, ou que
la conduite d'un tel v6hicule lui est interdite, en raison
de la suspension ou annulation 16gale, dans une province,
de son permis ou de sa licence ou de son droit d'obtenir
un permis ou une licence concernant la conduite d'un
v6hicule A moteur dans ladite province, est coupable ...

II ne fait aucun doute que l'intim6

a) conduisait un v6hicule A moteur

b) au Canada

c) alors que son permis de conduire avait 6t6 annul6
par la province de l'Ontario.

L'expression Kv6hicule A moteurs au par. 238(3)
est d6finie comme suit A l'art. 2 du Code criminel:

ev6hicule A moteurs signifie un v6hicule tir6, mG ou
pouss6 par quelque moyen que ce soit, autre que la force
musculaire, mais ne comprend pas un v6hicule de
chemin de fer fonctionnant sur des rails;

D'autre part, voici en quels termes la Loi onta-
rienne d6finit cette expression A l'al. 1(1)17.:

[TRADUCTION] ((6hicule A moteurn comprend une auto-
mobile, un v6lomoteur, un cyclomoteur sauf indication
contraire dans la pr6sente loi, et tout autre vihicule mG
ou pouss6 autrement que par la force musculaire, mais
ne comprend pas les wagons de trains 6lectriques ou A
vapeur, ni les autres v6hicules A moteur fonctionnant sur
des rails, ni les motoneiges, camions remorqueurs, trac-
teurs agricoles, ni le matbriel automobile agricole ou de
construction routibre au sens de la pr6sente loi.

On peut tout de suite se demander si un accus6 ne
d6tenant pas de permis de conduire provincial et
conduisant un v6hicule couvert par la d6finition du
Code criminel mais exclu de la d6finition de la Loi
ontarienne est coupable d'une infraction au Code.
Selon cette hypoth6se, I'accus6 ne d6tient pas de
permis parce que la loi provinciale ne l'y oblige pas
pour le v6hicule utilis6, comme, par exemple, un
tracteur agricole. La question s'est pos6e dans R.
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McKenzie' and R. ex rel. Fisher v. Hindbull6. In
both of these cases, the accused was driving a
tractor on a highway while his provincial licence to
drive a motor vehicle was under suspension. The
provincial statute excluded tractors from the defi-
nition of motor vehicle. In each of these cases, the
courts concluded that no offence had been
committed.

In R. v. Maclean7 a related issue arose wherein
the accused, while his provincial licence to drive a
motor vehicle was suspended, drove an automobile
on a federal airport. While the charge was dis-
posed of on other grounds, O'Hearn, County Court
Judge, had this to say with reference to the place
where the allegedly unlawful driving occurred:

I am, therefore, of the opinion that a person who drives
a motor vehicle in Canada is not doing so "while he is
disqualified or prohibited from driving a motor vehicle
by reason of the legal suspension or cancellation in any
province of his permit or licence, or of his right to secure
a permit or licence to drive a motor vehicle in that
province" unless he is doing his driving in a place where
he is required by law to have a licence and does not have
a licence because of that suspension or cancellation. (pp.
90-91)

This conclusion accords with that reached in the
earlier cases R. v. Spear Chief I and R. v. Irwin9.

The expression "in Canada" in the Code provi-
sion in question raises the basic difficulty in this
appeal. If the expression means any part of the
territory comprised within Canada without refer-
ence to the licence requirements of the province in
question, then the respondent is guilty as charged.
On the other hand, if the terminology of the
Criminal Code provision is read in the light of the
applicable provincial highway regulatory statutes,
then the accused is entitled to the acquittal direct-
ed by the Court of Appeal. Crown counsel

s [1961] O.W.N. 344 (D.C.)
6(1961), 131 C.C.C. 81 (Alta. D.C.)

(1974), 17 C.C.C. (2d) 84 (N.S. Co. Ct.).
8 (1963), 42 C.R. 78 (Alta. D.C.).
9 [1957] O.W.N. 506 (D.C.).

v. McKenzie , et R. ex rel. Fisher v. Hindbull6
Dans les deux cas, I'accus6 conduisait un tracteur
dans une voie publique pendant que son permis de
conduire provincial 6tait suspendu. La loi provin-
ciale excluait les tracteurs de la d6finition de
v6hicule A moteur. Dans chaque cas, les cours ont
jug6 qu'aucune infraction n'avait 6t6 commise.

L'arrat R. v. Maclean7 porte sur une question
semblable; dans cette affaire, I'accus6 avait con-
duit une automobile dans un aeroport f6d6ral alors
que son permis de conduire provincial 6tait sus-
pendu. M6me si le jugement est fond6 sur d'autres
motifs, le juge O'Hearn de la Cour de comt6 a
n6anmoins d6clar6 ceci au sujet de l'endroit oil
avait 6t6 commise l'infraction all6gu6e de conduite
ill6gale d'un v6hicule A moteur:

[TRADUCTION] En cons6quence, une personne qui con-
duit un v6hicule A moteur au Canada ne le fait pas, A
mon avis, valors qu'[elle] est inhabile A conduire un tel
v6hicule, ou que la conduite d'un tel v6hicule lui est
interdite, en raison de la suspension ou annulation
16gale, dans une province, de son permis ou de sa licence
ou de son droit d'obtenir un permis ou une licence
concernant la conduite d'un v6hicule A moteur dans
ladite provinces A moins qu'elle ne conduise le v6hicule A
moteur en un endroit oi le permis est obligatoire et
qu'elle n'ait pas son permis en raison de sa suspension ou
de son annulation. (pp. 90 et 91)

Cette conclusion est conforme A une jurisprudence
ant6rieure: R. v. Spear Chief I et R. v. Irwin9 .

C'est 'expression <<au Canada)) employ6e dans la
disposition pertinente du Code qui soulbve la diffi-
cult6 fondamentale en l'esp6ce. Si elle signifie en
tout lieu du Canada sans 6gard aux exigences
relatives aux permis de conduire dans la province
dont il s'agit, l'intim6 est alors coupable de l'in-
fraction dont on l'accuse. Par contre, si la disposi-
tion du Code criminel est interpr6t6e A la lumibre
des dispositions provinciales applicables r6gissant
les voies publiques, I'accus6 a alors droit A l'acquit-
tement prononc6 par la Cour d'appel. L'avocat du

I [1961] O.W.N. 344 (C.D.).
6 (1961), 131 C.C.C. 81 (C.D. Alb.).
7 (1974), 17 C.C.C. (2d) 84 (C.C.N.-E.).
I (1963), 42 C.R. 78 (C.D. Alb.).
9 [1957] O.W.N. 506 (C.D.).
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advanced a submission that this provision in the
Criminal Code should be accorded the same inter-
pretation as s. 234(1) of the Criminal Code which
provides as follows:
234. (1) Every one who, while his ability to drive a
motor vehicle is impaired by alcohol or a drug, drives a
motor vehicle or has the care or control of a motor
vehicle, whether it is in motion or not, is guilty of an
indictable offence or an offence punishable on summary
conviction and is liable ...

There have been a number of instances where the
courts have found that the offence may be commit-
ted wherever the motor vehicle is located when the
accused, while his ability is impaired, "has the
care or control of a motor vehicle." Vide R. v.
Mann'0 ; R. v. Seminuk"; R. v. Jonesl2; R. v.
MacKay ". These authorities, in my view, shed
little light upon the problem here for several rea-
sons. Section 234(1) describes the offence without
reference to any provincial statute or licence
requirement. All that is required is that a person
have the care and control of a motor vehicle as
defined in the Code while his ability to drive is
impaired as likewise defined in the Code. In ascer-
taining the width and breadth of the offence, it is
unnecessary to look beyond the Criminal Code. In
contrast, s. 238(3) has no application unless a
province has suspended or cancelled the accused's
licence or permit to drive.

Furthermore, the behaviour condemned in s.
234 by itself without more, threatens harm or
danger. This aspect of the Code provision was
discussed in R. v. Jones, supra, where Ford C.J.A.
stated at pp. 192-3:

It was contended that Parliament could not have
intended or contemplated that an owner cannot use his
motor vehicle on his own premises, although he be in an
intoxicated or impaired condition at the time; that any
other view of the section would lead to an absurdity; and
that being so, the words "on a highway" or "in a public
place" should be read into the section. In support of this
a quotation from Maxwell on Interpretation of Statutes,

1o [1968] 3 C.C.C. 122 (P.E.I.S.C.).
" (1960), 128 C.C.C. 220 (B.C.S.C.).
12 (1961), 130 C.C.C. 190 (Alta. C.A.).
13 [19491 O.W.N. 471 (H.C.).

ministbre public pr6tend que cette disposition du
Code criminel devrait 8tre interpr6t6e dans le
m8me sens que le par. 234(1) du Code criminel
dont voici le texte:

234. (1) Quiconque, A un moment od sa capacit6 de
conduire un v6hicule A moteur est affaiblie par l'effet de
l'alcool ou d'une drogue, conduit un v6hicule A moteur
ou en a la garde ou le contr6le, que ce v6hicule soit en
mouvement ou non, est coupable d'un acte criminel ou
d'une infraction punissable sur d6claration sommaire de
culpabilit6, et passible ...

Dans plusieurs cas, les cours ont jug6 qu'il peut y
avoir infraction quel que soit l'endroit oil se trouve
le v6hicule A moteur si l'accus6 ((en a la garde ou le
contrle> A un moment oa sa facult6 de le conduire
est affaiblie. Voir R. v. Mann 0; R. v. Seminuk ";
R. v. Jones 12; R. v. MacKayl3. A mon avis, cette
jurisprudence n'6claire pas beaucoup le problkme
que nous avons A r6soudre pour plusieurs raisons.
Le paragraphe 234(1) d6crit l'infraction sans faire
allusion aux lois provinciales ni aux exigences pro-
vinciales en matibre de permis de conduire. Il
suffit qu'une personne ait la garde ou le contr6le
d'un v6hicule A moteur selon la d6finition du Code,
A un moment oa sa capacit6 de conduire est affai-
blie, 6galement selon la d6finition du Code. Il
suffit de tenir compte des dispositions du Code
criminel pour 6tablir la port6e de l'infraction. Par
contre, le par. 238(3) ne s'applique pas A moins
qu'une province n'ait suspendu ou annul6 le permis
de conduire ou la licence de l'accus6.

En outre, I'acte que l'art. 234 6rige en infraction
constitue en lui-meme un danger ou une menace.
Cet aspect de l'article du Code a 6t6 analys6 dans
l'arret R. v. Jones, pr6cit6, oa le juge en chef Ford
de l'Alberta, a dit (aux pp. 192 et 193):

[TRADUCTION] On a pr6tendu que le Parlement ne
pouvait avoir eu l'intention ni le but d'interdire au
propri6taire, mime s'il est gris ou en 6tat d'ivresse,
d'utiliser son v6hicule A moteur sur son propre terrain;
que toute autre interpr6tation de l'article minerait A une
absurdit6; et qu'en cons6quence l'article sous-entend les
expressions ((dans une voie publiques ou ((dans un endroit
public). On invoque A l'appui de cet argument un extrait

10 [1968] 3 C.C.C. 122 (C.S.I.P.-E.).
" (1960), 128 C.C.C. 220 (C.S.C.-B.).
12(1961), 130 C.C.C. 190 (C.A. Alb.).
13 [1949] O.W.N. 471 (H.C.).
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10th ed., p. 229, is relied on. I will not repeat it here, as
it is rather long, and is in the judgment of the learned
appeal Judge. It recognizes as fundamental that a stat-
ute should be read and interpreted according to the plain
meaning and grammatical sense of its words as used,
and discusses when this rule may be departed from. But
no such situation arises here. In my view, the difficul-
ties, or suggested absurdities, that might give rise to
occasion for departing from the above rule of interpreta-
tion are not really such. I will refer to this later on. But
any such suggested absurdities do not balance up with
the evils sought to be legislated against, and that would
continue to exist, or go unpunished, if the section were
to be limited by reading these words into it.

The geographical area of the section is the entire
Dominion of Canada, and it is common knowledge that
throughout it, particularly in Western Canada, there
exist many trails that are not public highways or public
places where motorists travel, not only for business, but
for recreation, picnicking, sight-seeing, fishing and hunt-
ing. The most naive know that intoxicating liquors are
often carried and used on these excursions. Driving
when in a state of intoxication or when the driver's
ability is impaired by alcohol or a drug on these road-
ways is likely to result in injury to persons and property,
inanimate and also animate. This applies to Eastern
Canada as well. Farmers and others are well aware of
damage from this source. It is difficult to conceive that
Parliament, in enacting this section, would not be aware
that it was not limiting the prohibition to highways and
public places, but rather was making it applicable to all
drivers of motor vehicles in such condition everywhere.

Section 234, of course, does not employ the expres-
sion "in Canada" but in the result, the court
applied the section to the entire geographic area of
the country.

One of the apparent purposes, if not the princi-
pal purpose, behind s. 238(3) is to give national
effect to provincial licence suspensions, that is to
extend extra-territorially the impact of the provin-
cial suspension action. Such purpose would not
necessarily be diminished if the driving beyond the
provincial boundaries thereby proscribed were lim-
ited to areas in respect of which a licence is

de Maxwell on Interpretation of Statutes, 10, 6d. (p.
229). Je ne le citerai pas ici 6tant donn6 qu'il est assez
long et qu'il est reproduit dans le jugement du savant
juge d'appel. I pose en principe qu'on doit lire et
interpr6ter une loi selon le sens ordinaire et grammatical
de ses termes pris dans leur contexte et il expose ensuite
les cas oi l'on peut faire exception A cette r~gle. Mais il
ne s'agit pas ici d'un cas d'exception. A mon avis, ni les
difficult6s, ni les absurdit6s sugg6r6es, qui pourraient
amener A s'6carter de ladite r6gle d'interpr6tation, ne
sont r6elles. Je reviendrai sur cette question, mais des
absurdit6s comme celles que l'on suggbre sont un moin-
dre mal par rapport aux maux que le l6gislateur voulait
corriger et qui subsiteraient ou dont les auteurs demeu-
reraient impunis si l'on restreignait la port6e de cet
article en l'interpr6tant comme s'il sous-entendait ces
expressions.

L'application de l'article s'6tend A tout le Canada et il
est bien connu qu'il existe dans tout le pays, surtout dans
l'Ouest, plusieurs chemins, qui ne sont pas des voies
publiques ni des endroits publics, que les automobilistes
empruntent non seulement par affaires mais 6galement
dans un but r6cr6atif ou pour faire des pique-niques, du
tourismes, de la pache ou de la chasse. Tous savent
qu'on transporte et consomme souvent des boissons
alcooliques lors de ces excursions. Un automobiliste
enivr6, ou dont les facult6s son affaiblies par l'effet de
l'alcool ou d'une drogue, qui circule sur ces chemins
risque de se blesser ou de blesser quelqu'un d'autre ou de
causer des dommages A des biens, y compris des ani-
maux. Cela vaut 6galement pour l'Est. Les cultivateurs
et d'autres sont bien au courant des dommages ainsi
caus6s. On peut difficilement imaginer que le Parle-
ment, en 6dictant cet article, ne se rendait pas compte de
ce qu'il ne limitait pas l'interdiction aux voies publiques
et lieux publics mais visait A la rendre applicable partout
A tous les conducteurs enivr6s.

L'article 234 n'emploie pas l'expression (au
Canada) mais, en d6finitive, la cour l'a appliqu6 A
tout le territoire canadien.

L'un des buts 6vidents, sinon le principal, du
par. 238(3) est de donner une port6e nationale aux
suspensions de permis de conduire provinciaux,
c.-A-d. de donner une port6e extra-territoriale A la
suspension provinciale. Ce but ne sera pas n6ces-
sairement compromis si, lorsqu'elle s'6tend au-delA
de la frontibre provinciale, l'interdiction de con-
duire ne vise que les endroits oii un permis de
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required in the province where the driving
occurred.

Another purpose of the subsection might be the
addition of criminal sanctions to the provincial
penalty for violations of the driving suspensions.
The province, by its geographically-limited licence
(that is for highways only), has thereby deter-
mined that the needs of the community do not call
for a licence for other areas in the province. Hence
the public interest would not suffer if the criminal
impact of s. 238 were limited to the provincial
offence, that is driving in an area (a highway)
where a licence is required. Thus the extra-provin-
cial impact of s. 238 on this interpretation would
not do violence to this second possible purpose.

I therefore conclude that the expression "while
he is disqualified or prohibited from driving" is of
paramount importance when determining the
meaning of this Code provision. Literally, an
accused is not driving a motor vehicle in Canada
while disqualified from driving by reason of
licence suspension if the driving in question is not
within a part of the country in respect of which a
licence is required. This literal interpretation is
particularly apt when, as here, the allegedly pro-
hibited driving occurs in the licencing province, for
it is even clearer in that circumstance that the
accused did not "drive(s) a motor vehicle . . . while
he is prohibited from driving. . . ." The converse
result is only achieved when the subsection is read
as including the driving of a motor vehicle "any-
where in Canada while he is disqualified or prohib-
ited from driving a motor vehicle in any part of
Canada by reason of the legal suspension ... of his
permit. . . ."

This is, of course, criminal legislation, and its
interpretation and application should not be given
an expansive interpretation in order to draw within
its net actions of an accused not affected by the
section when given a literally correct interpreta-
tion. It has been cast more broadly by the learned

conduire est obligatoire dans la province oi l'in-
fraction a 6t6 commise.

11 se peut que l'article vise aussi A ajouter des
sanctions criminelles A la p6nalit6 provinciale pour
violation de la suspension de permis de conduire.
En optant pour l'application gbographique limit6e
(c.-A-d. restreinte aux voies publiques), la province
a d6cid6 que l'int6r~t de la collectivit6 n'exige pas
le permis de conduire dans le reste de son terri-
toire. Il n'est donc pas contraire A l'int6r8t public
de limiter la port6e p6nale de l'art. 238 A celle de
l'infraction provinciale, c.-A-d. A la conduite d'un
v6hicule A moteur oA le permis de conduire est
obligatoire, la voie publique. En cons6quence, cette
interpr6tation de la port6e extra-territoriale de
l'art. 238 ne compromet pas le second but possible
de Particle.

Je conclus donc que le membre de phrase ((alors
qu'il est inhabile A conduire un tel v6hicule, ou que
la conduite d'un tel v6hicule lui est interdites a une
importance capitale aux fins de l'analyse de la
signification de cette disposition du Code. Au sens
littbral, un accusE ne conduit pas un v6hicule A
moteur au Canada alors qu'il est inhabile a con-
duire en raison de la suspension de son permis s'il
conduit en un endroit du pays oa le permis n'est
pas obligatoire. Cette interpr6tation litt6rale est
particulibrement appropri6e lorsque, comme en
l'esp6ce, la conduite interdite selon l'all6gation a
lieu dans la province qui a d6livr6 le permis car il
est encore plus clair dans ce cas que l'accus6 n'a
pas ((conduit un v6hicule A moteur ... alors que la
conduite d'un tel v6hicule lui 6tait interdite .. .) Le
r6sultat contraire n'est atteint que si l'on interpr6te
'article de manibre qu'il vise la conduite d'un

v6hicule A moteur (n'importe odi au Canada alors
que [le conducteur] est inhabile A conduire un tel
v6hicule, ou que la conduite d'un tel v6hicule lui
est interdite partout au Canada, en raison de la
suspension . .. 16gale . . . de son permis. .. .)

11 s'agit, 6videmment, de droit p6nal et on ne
doit pas l'interpr6ter ni l'appliquer dans un sens
large de fagon A l'6tendre A des actes qui ne
tombent pas sous le coup de 'article lorsqu'on lui
donne l'interpr6tation litt6rale correcte. Ce prin-
cipe est expos6 de manidre plus g6n6rale par les
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authors of Maxwell on Interpretation of Statutes
(12th ed.) at p. 246:

... where an equivocal word or ambiguous sentence
leaves a reasonable doubt of its meaning which the
canons of interpretation fail to solve, the benefit of the
doubt should be given to the subject and against the
legislature which has failed to explain itself.

There are other considerations which bear upon
the appropriate conclusion to this appeal. Con-
strued expansively, s. 238(3) would have the effect
of removing from the province the right to limit
the effect of a suspension of driver's licence to the
driving of a motor vehicle in those parts of the
province designated by the Legislature in the pro-
vincial statute as areas for which licences are
required. This is so because the Criminal Code
would, under such an interpretation, add penal
consequences to the driving of machinery not
described as motor vehicles in the provincial high-
way regulations and to driving in areas not
described by the Legislature as being those in
respect of which a driver's licence is required.

This appeal suggests many related questions
which we are not here called upon to answer.
There may, for example, be additional consider-
ations to be dealt with in the circumstance that the
driving in question occurred in a province other
than that which granted and suspended the
accused's licence. Reciprocal recognition of
licences by the provinces (such as s. 15 of the
Ontario Act) is common and that too may give rise
to determinations not here necessary. The parties
here have raised no suggestion of a constitutional
consideration. The facts on which the charge is
founded raise but one question; namely, the effect
of driving of a motor vehicle within Ontario by the
accused while his licence was under suspension by
the province, in a part of the province in respect of
which no licence to drive is required by provincial
law.

For these reasons I would dismiss the appeal,
and in accordance with the terms on which leave
to appeal to this Court was granted, costs should
be payable by the appelant to the respondent on a
solicitor and client basis.

savants auteurs de l'ouvrage Maxwell on Interpre-
tation of Statutes (12e 6d) A la p. 246:

[TRADUCTION] ... lorsque le sens d'un mot 6quivoque
ou d'une phrase ambigue soul6ve un doute raisonnable
que les ragles d'interpr6tation ne permettent pas de
dissiper, il faut accorder le b6n6fice du doute au citoyen
et non A la 16gislature qui n'a pas su s'exprimer
clairement.

D'autres consid6rations influencent la solution
de ce pourvoi. Une interpr6tation large du par.
238(3) aurait pour effet de retirer A la province le
droit de restreindre l'application de la suspension
d'un permis de conduire un v6hicule A moteur aux
parties de la province A l'6gard desquelles la 16gis-
lature a d6clar6, dans la loi provinciale, que le
permis de conduire est obligatoire. En effet, une
telle interpr6tation du Code criminel ajouterait des
cons6quences p6nales A la conduite de v6hicules
non vis6s par la d6finition de v6hicule A moteur
dans la r6glementation provinciale de la circula-
tion routibre et A la conduite dans des lieux of' le
permis de conduire n'est pas exig6 par la
16gislature.

Le pourvoi soulkve plusieurs questions connexes
que nous n'avons pas A trancher ici. Je pense, par
exemple, aux questions suppl6mentaires qu'il fau-
drait examiner si la conduite reproch6e avait lieu
dans une autre province que celle qui a d6livr6 et
suspendu le permis de conduire de l'accus6. La
reconnaissance reciproque des permis par les pro-
vinces (voir l'art. 15 de la Loi ontarienne) est
courante et peut 6galement soulever des questions
qu'il n'est pas n6cessaire de trancher ici. En I'es-
p6ce, le parties n'ont soulev6 aucune question d'or-
dre constitutionnel. Les faits sur lesquels se fonde
l'accusation ne soulvent qu'un point, savoir l'effet
de la conduite par l'accus6 d'un v6hicule A moteur
en Ontario, alors que son permis de conduire avait
6t6 suspendu par la province, dans un lieu de la
province oil le permis de conduire n'est pas obliga-
toire en vertu du droit provincial.

Pour ces motifs, je suis d'avis de rejeter le
pourvoi avec d6pens payables A l'intim6 par I'appe-
lante comme entre avocat et client conform6ment
aux conditions de l'autorisation d'appel.
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Appeal dismissed, costs on a solicitor and client
basis in accordance with the terms of leave to
appeal.

Solicitors for the appellant: Ministry of the
Attorney General for Ontario, Toronto.

Solicitor for the respondent: Robert J. Arm-
strong, Toronto.

Pourvoi rejetg avec dipens comme entre avocat
et client conformiment aux conditions de l'autori-
sation d'appel.

Procureurs de l'appelante: Ministire du procu-
reur gindral de l'Ontario, Toronto.

Procureur de l'intimg: Robert J. Armstrong,
Toronto.
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HOECHST C. HALOCARBON (ONT.) LTD.

Farbwerke Hoechst Aktiengesellschaft
vormals Meister Lucius & Bruning
Appellant;

and

Halocarbon (Ontario) Limited and
Halocarbon Products Corporation
Respondents.

1978: May 9, 10; 1979: June 21.

Present: Martland, Spence, Pigeon, Dickson, Beetz,
Estey and Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF
APPEAL

Patents - Inventive ingenuity - Obviousness -
"Cripps question" - Essence of invention.

Appellant, a German company and Canadian paten-
tee, took an action for the infringement of two of its
patents, both process patents pertaining to the produc-
tion of halothane, a fluorinated anaesthetic. The first
patent (no. 692,039) was for the production of isohalo-
thane by reacting in the liquid phase what was called the
"monomer" with hydrogen bromide. This process was
carried on by Halocarbon Corp. in New Jersey which
supplied the isohalothane to Halocarbon (Ontario)
which used it to manufacture halothane using the pro-
cess in the other patent (no. 652,239). The only remain-
ing issue of substance was as to the validity of the
patents. The trial judge found the first patent valid, the
second invalid, but held that there was infringement
only by Halocarbon (Ont.) since the U.S. company did
not have such control over it as to make it liable for the
infringement. The Court of Appeal concurred in the
trial judge's conclusion as to the absence of "inventive
ingenuity" in the second patent and did not find :t
necessary to express any view as to the correctness of his
reasoning except with regard to his conclusions on
"Obviousness, or Lack of Invention" with reference to
the first (isohalothane) patent. The trial judge had
concluded that "Taking the prior art as a mosaic . . . it
was not at the relevant date here (July 15, 1961) ...
obvious that anyone skilled in the art would successfully
produce isohalotane in the holding liquid phase". The
Court of Appeal differed in its conclusion, holding that
"the requirement of 'inventive ingenuity' is not met in
the circumstances of the claim in question where the
'state of the art' points to a process and all that the
alleged inventor had done is ascertain whether or not it
will work successfully".

Farbwerke Hoechst Aktiengesellschaft
vormals Meister Lucius & Bruning
Appelante;

et

Halocarbon (Ontario) Limited et Halocarbon
Products Corporation Intimbes.

1978: 9 et 10 mai; 1979: 21 juin.

Pr6sents: Les juges Martland, Spence, Pigeon, Dickson,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL FEDERALE

Brevets - Esprit inventif - Caractbre manifeste -
<Question Crippso - liment essentiel de l'invention.

L'appelante, une compagnie allemande d6tentrice de
brevet canadien, a intent6 une action en contrefagon de
deux de ses brevets, deux brevets de proc6d6 portant sur
la production d'halothane, un anesth6sique fluor6. Le
premier brevet (no 692,039) visait la production d'isoha-
lothane en faisant r6agir en phase liquide ce qu'on a
appel6 le omonombreo avec du bromure d'hydrogine. Ce
proc6d6 6tait applique par Halocarbon Corp., au New
Jersey, qui envoyait l'isohalothane A Halocarbon (Onta-
rio) qui l'utilisait pour la fabrication de l'halothane selon
le proc6d6 vis6 par l'autre brevet (no 652,239). Seule la
validit6 des brevets restait en cause. Le juge de premibre
instance a conclu A la validit6 du premier brevet et A
l'invalidit6 du second, mais il 6tait d'avis que seule
Halocarbon (Ont.) 6tait coupable de contrefagon puis-
que la compagnie ambricaine n'avait pas sur celle-ci un
contr6le suffisant pour engager sa responsabilit6. La
Cour d'appel a confirm6 la conclusion du juge de pre-
mibre instance quant A l'absence d'sesprit inventifo dans
le second brevet et n'a pas estim6 n6cessaire d'exprimer
d'opinion quant A l'exactitude de son raisonnement sauf
en ce qui concerne ses conclusions sur le acaractbre
manifeste et d6faut d'inventions relativement au premier
brevet (isohalothane). Le juge de premiere instance
avait conclu que asi l'on considbre l'6tat de la technique
comme une sorte de mosaique, il n'6tait pas 6vident, . . .
A la date de l'invention (le 15 juillet 1961) qu'une
personne comp6tente en la matibre pourrait r6ussir A
produire de l'isohalothane en phase liquidev. La Cour
d'appel est arriv6e A une conclusion diffbrente, concluant
que gl'exigence relative A l'oesprit inventifb n'est pas
respect6e ... puisque l'a6tat de la techniques rbvblait
l'existence d'un proc6d6 de fabrication et que le pr6-
tendu inventeur n'a que v6rifi6 si ce proc6d6 pouvait 6tre
exp6riment6 avec succ6so.
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Held (Martland, Dickson and Estey JJ. dissenting):
The appeal should be allowed against Halocarbon
(Ontario) Limited, the judgment at trial should be
restored in so far as it holds patent no. 692,039 valid and
infringed and referred back for disposition by the trial
judge concerning patent no. 652,239.

Per Spence, Pigeon, Beetz and Pratte JJ.: The state-
ment by the Federal Court of Appeal of the requirement
of inventive ingenuity puts it much too high. Very few
inventions are unexpected discoveries and practically all
research work is done by looking in directions where the
"state of the art" points. The "Cripps question" is the
true test: "Was it obvious to any skilled chemist . . .?
The fact that a published paper had mapped out, in a
general way, this sort of reaction was very far from
"giving the same knowledge" or "clear and unmistake-
able directions". The trial judge correctly held that the
defence of anticipation failed, and there was confirma-
tion of this in the undisputed fact that Halocarbon Corp.
at first carried out the reaction in the gaseous phase.

As to the second patent the trial judge misapprehend-
ed part of the evidence as to the temperature at which
the reaction should be carried out. He thought it meant
that "temperature over 00 C, and preferably about 500C
was not an essential of the invention and therefore that
there was no inventive ingenuity and the patent was
invalid. A reading of the whole evidence however shows
clearly that what was said was that the reaction can be
carried out at temperatures other than 500C and not
that carrying it out at temperatures around 500 C was
not an essential feature of the invention. The essence of
the Hoechst invention was the discovery that the desired
reaction could be obtained more readily and more
economically at temperatures around 500C instead of at
GoC as previously "taught".

Per Martland, Dickson and Estey JJ. dissenting: The
appellant's submission was that the application of the
"Cripps question" [Sharpe & Dohme v. Boots Pure
Drug Co. (1928), 45 R.P.C. 153] in the field of chemis-
try implies inventive ingenuity whenever a specific reac-
tion has not been actually conducted before unless the
prior art would lead a skilled chemist to predict a
successful result to that reaction. That would mean that
in the instant case as the previous disclosure did not
clearly indicate the reaction of the monomer with hydro-
gen bromide in the liquid phase, inventive ingenuity had
to be implied when the patentee successfully conducted
the reaction in the liquid phase. The Court of Appeal
took the position that this did not follow and refused to

Arrit: (Les juges Martland, Dickson et Estey 6tant
dissidents): Le pourvoi doit 8tre accueilli contre Halo-
carbon (Ontario) Limited, le jugement de premiere ins-
tance doit 8tre r6tabli en tant qu'il statue que le brevet
no 692,039 est valide et a 6t6 viol6, et il doit tre renvoyE
au juge de premibre instance pour adjudication concer-
nant le brevet no 652,239.

Les juges Spence, Pigeon, Beetz et Pratte: L'6nonc6
de la Cour d'appel f6d6rale de l'exigence relative A
l'esprit inventif va trop loin. Trbs peu d'inventions sont
des d6couvertes impr6vues et, en pratique, tous les tra-
vaux de recherches suivent l'orientation donn6e par
l'a6tat de la technique). La aquestion Cripps) est le bon
critbre: aAurait-il sembl6 6vident A un chimiste comp6-
tent ... ?D Le fait qu'un document publi6 avait indiqu6,
d'une fagon g6n6rale, ce genre de r6action est bien loin
de signifier: ((apprendre la mime chose, ou fournir des
instructions claires et non ambiguess. Le juge de pre-
mibre instance a eu raison de statuer que le moyen de
d6fense fond6 sur l'ant6riorit6 6chouait et cette conclu-
sion est confirm6e par le fait non contest6 que Halocar-
bon Corp. a d'abord utilis6 la r6action en phase gazeuse.

Quant au second brevet, le juge de premiere instance
a mal compris la partie de la preuve concernant la
temperature A laquelle la r6action devait s'effectuer. II a
pens6 qu'elle signifiait qu'une atemp6rature sup6rieure A
00C, et de pr6f6rence m~me A environ 500C, ne consti-
tuait pas un 616ment essentiel de l'invention et que par
cons6quent il n'y avait aucun esprit inventif et le brevet
6tait invalide. Cependant, une lecture de toute la preuve
montre clairement qu'on a dit que la r6action peut
s'effectuer A des temperatures autres que 500C et non
que des tempbratures d'environ 500C ne sont pas un
616ment essentiel de l'invention. L'essence de l'invention
Hoechst est la d6couverte que la r6action d6sir6e s'ob-
tient plus facilement et plus 6conomiquement A des
temp6ratures d'environ 500 C plut6t que 00 C, comme on
l'avait antbrieurement (enseign).

Les juges Martland, Dickson et Estey, dissidents:
L'appelante a pr6tendu que l'application de la aquestion
Cripps> [Sharpe & Dohme v. Boots Pure Drug Co.
(1928), 45 R.P.C. 153] au domaine de la chimie suppose
l'existence d'un esprit inventif chaque fois qu'une r6ac-
tion pr6cise n'a pas 6t6 r6ellement effectu6e auparavant
a moins que la technique connue ne permette A un
chimiste comp6tent de pr6dire le succs de cette r6ac-
tion. Dans les circonstances de l'espice, cela voudrait
dire que puisque la divulgation antbrieure n'a pas fait
clairement 6tat de la r6action du monombre avec du
bromure d'hydrogane en phase liquide, il faut supposer
qu'il y a esprit inventif lorsque le brevet6 a r6ussi A
effectuer la r6action en phase liquide. La Cour d'appel
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recognize the trial judge's application of the Cripps
question as a universal rule. Its conclusion that inventive
ingenuity was not established where the state of the art
pointed to a process and all that the alleged inventor had
to do was as certain whether the process would work was
a conclusion on the question of fact before it and did not
constitute a reversible error. As to the second patent the
trial judge reached his conclusion of fact after a review
of the relevant authorities not merely on the basis of the
disclosure in one earlier patent but on both patents
constituting the prior art. His finding as to the absence
of inventive ingenuity was confirmed in the Court of
Appeal. There were therefore concurrent findings of fact
in the Courts below and there was no justification for
interfering with them.

[Laboratoire Pentagone v. Parke, Davis & Co.,
[1968] S.C.R. 307; American Cyanamid Co. v. Berk
Pharmaceuticals Ltd., [1976] R.P.C. 231; Pope Appli-
ance Corporation v. Spanish River Pulp and Paper
Mills, [1929] A.C. 269; Martin and Biro Swan Ld. v.
H. Millwood Ld., [1956] R.P.C. 125; Canadian General
Electric Co. v. Fada Radio Ld., [1930] A.C. 97; Tech-
nograph Printed Circuits Ltd. v. Mills & Rockley
(Electronics) Ltd., [1972] R.P.C. 346 referred to.]

APPEAL from a judgment of the Federal
Court of Appeal' allowing an appeal and dismis-
sing a cross-appeal from a judgment of Collier J.2

in the matter of two chemical process patents.
Appeal allowed, against Halocarbon (Ontario)
Limited, Martland Dickson and Estey JJ. dissen-
ting, judgment at trial restored in so far as it holds
patent no. 692,039 valid and infringed and refer-
red back for disposition by the trial judge concer-
ning patent no. 652,239.

H. Lorne Morphy, Q.C., David M. Rogers,
Q.C., and Marilyn L. Pilkington, for the appellant.

Donald F. Sim, Q.C. , and Roger T. Hughes, for
the respondents.

' [1976] 2 F.C. 468.
2 [1974] 2 F.C. 266.

n'6tait pas de cet avis et a refus6 de faire une r6gle
universelle de l'application de la question Cripps par le
juge de premiere instance. Sa conclusion que I'esprit
inventif n'6tait pas 6tabli lorsque l'6tat de la technique
r6v6lait l'existence d'un proc6d6 de fabrication et que le
pr6tendu inventeur n'avait qu'd v6rifier si ce proc6d6
pouvait donner des r6sultats, 6tait une conclusion sur la
question de fait qui lui 6tait soumise et ne constituait
pas une erreur justifiant l'infirmation de son jugement.
Quant au second brevet, le juge de premiere instance est
parvenu i sa conclusion de fait aprbs un examen de la
jurisprudence pertinente, non seulement en se fondant
sur la divulgation d'un brevet antbrieur, mais sur deux
brevets qui constituaient la technique connue. Sa conclu-
sion concernant I'absence d'esprit inventif a 6t6 confir-
mbe par la Cour d'appel. Les cours d'instance inf6rieure
sont donc parvenues A des conclusions de fait concordan-
tes et rien ne justifie de les modifier.

[Jurisprudence: Laboratoire Pentagone c. Parke,
Davis & Co., [1968] R.C.S. 307; American Cyanamid
Co. v. Berk Pharmaceuticals Ltd., [1976] R.P.C. 231;
Pope Appliance Corporation c. Spanish River Pulp and
Paper Mills, [1929] A.C. 269; Martin and Biro Swan
Ld. v. H. Millwood Ld., [1956] R.P.C. 125; Canadian
General Electric Co. v. Fada Radio Ld., [1930] A.C.
97; Technograph Printed Circuits Ltd. v. Mills &
Rockley (Electronics) Ltd., [1972] R.P.C. 346.]

POURVOI A l'encontre d'un arrat de la Cour
d'appel f6d6rale' qui accueillait un appel et rejet-
tait un appel incident d'une d6cision du juge Col-
lier 2 relativement A deux brevets de proc6d6 chimi-
que. Pourvoi accueilli contre Halocarbon
(Ontario) Limited, les juges Martland, Dickson et
Estey 6tant dissidents, le jugement de premiere
instance est r6tabli en tant qu'il statue que le
brevet no 692,039 est valide et a 6t6 viol6, et il est
renvoy6 au juge de premiere instance pour adjudi-
cation concernant le brevet no 652,239.

H. Lorne Morphy, c.r., David M. Rogers, c.r., et
Marilyn L. Pilkington, pour l'appelante.

Donald F. Sim, c.r., et Roger T. Hughes, pour
les intim6es.

'[1976] 2 C.F. 468.
2 [1974] 2 C.F. 266.
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The judgment of Martland, Dickson and Estey
JJ. was delivered by

MARTLAND J. (dissenting)-This appeal arises
out of an action for the infringement of two pat-
ents issued to the appellant, namely, patent
number 692,039 issued on August 4, 1964, and
patent number 652,239 issued on November 13,
1962. The claims which were in issue at the trial
were Claim 10 of the former patent and Claim 2
of the latter patent.

Claim 10

Claim 10 asserted a process for the production
of isohalothane which comprised reacting what is
called the "monomer" in the liquid phase under
radical forming conditions with hydrogen bromide
and isolating the isohalothane obtained. The
alleged inventive aspect of this process is the use of
the monomer in the liquid, as opposed to the
gaseous phase.

Various defences were raised by the respondents
in answer to the claim for infringement of Claim
10, but the substantial defence considered at trial
and in the Federal Court of Appeal was that the
invention claimed in Claim 10 lacked inventive
ingenuity. It was not disputed by the appellant
that whether or not a discovery is inventive is a
question of fact.

In considering the question of inventive ingenui-
ty, the following facts are of importance:

1. The substance, isohalothane, is not new. The
appellants do not claim invention of the sub-
stance but rather a process for its production.

2. This process for manufacturing isohalothane,
which comprised reacting a monomer under
radical forming conditions with hydrogen bro-
mide and isolating the isohalothane obtained,
was not new because, in 1954, R. N. Haszeldine
and B. R. Steele had disclosed that the same
monomer could be reacted with the same bro-
mide to produce the same product.

Le jugement des juges Martland, Dickson et
Estey a 6t6 rendu par

LE JUGE MARTLAND (dissident)-L'appel
r6sulte d'une action en contrefagon de deux brevets
d6livr6s A l'appelante, soit le brevet numbro
692,039 d6livr6 le 4 aoilt 1964 et le brevet numbro
652,239 d6livr6 le 13 novembre 1962. Les revendi-
cations en litige en premibre instance sont la reven-
dication 10 du premier brevet et la revendication 2
du dernier brevet.

Revendication 10

La revendication 10 d6crit un proc6d6 de pro-
duction de l'isohalothane qui comprend la r6action
de ce qu'on a appel6 le ((monomeres en phase
liquide, dans des conditions favorables A la forma-
tion de radicaux, avec du bromure d'hydrog6ne,
l'isohalothane obtenu 6tant ensuite isol6. On all6-
gue que l'aspect inventif de ce proc6d6 est l'utilisa-
tion du monombre en phase liquide, par opposition
A la phase gazeuse.

Les intim6es ont soulev6 plusieurs moyens de
d6fense A l'encontre de l'all6gation de contrefagon
de la revendication 10, mais le principal moyen de
d6fense examine en premiere instance et en Cour
d'appel f6d6rale 6tait que l'invention d6crite A la
revendication 10 6tait d6pourvue d'esprit inventif.
L'appelante ne conteste pas que la question de
savoir si une d6couverte est originale est une ques-
tion de fait.

Les faits suivants ont une incidence importante
dans l'6tude de la question de l'esprit inventif.

1. La matibre, l'isohalothane, n'est pas nouvelle.
L'appelante ne revendique pas l'invention de la
matibre mais plut6t un proc6d6 permettant sa
production.

2. Ce proc6d6 de production de l'isohalothane, qui
comprend la r6action d'un monombre, dans des
conditions favorables A la formation de radi-
caux, avec du bromure d'aluminium, l'isohalo-
thane obtenu 6tant ensuite isol6, n'est pas nou-
veau parce qu'en 1954, R. N. Haszeldine et B.
R. Steele ont r6v616 qu'il 6tait possible de faire
r6agir le m~me monombre avec le m~me bro-
mure pour obtenir le m~me produit.
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3. The only possible invention in Claim 10 was the
production of isohalothane in the "liquid
phase". Both Courts below agreed that whether
or not this involved inventive ingenuity was the
real issue in the case.

4. The paper of Haszeldine and Steele did not
specify that the reaction must be in a particular
phase, gaseous or liquid. Considerable attention
was paid at the trial to whether the Haszeldine
process had been carried out in the liquid or the
gaseous phase. The experts disagreed. The trial
judge concluded that it had probably been car-
ried out in the gaseous phase.

5. There were no problems encountered or to be
solved in running the reaction in the liquid
phase.

On this issue the trial judge found in favour of
the appellant. He said this:

Using a paraphrase of the "Cripps question": Was it
for all practical purposes obvious to any skilled chemist
in the state of chemical knowledge existing at the date
of the invention, which consists of the chemical litera-
ture available and his general chemical knowledge, par-
ticularly in the field of fluorine chemistry, that he would
successfully produce isohalothane (assuming the
monomer used here and hydrogen bromide) in the liquid
phase? After consideration of the prior literature sub-
mitted in evidence, the discussion of that prior literature
by the expert witnesses, and the helpful analyses by
counsel, I have concluded the question must be answered
"o.

The "Cripps question" was originally propound-
ed by Sir Stafford Cripps, as counsel, in his argu-
ment in the case of Sharpe & Dohme v. Boots
Pure Drug Co.3 at p. 162, as follows:

. . . "Was it for all practical purposes obvious to any
skilled chemist in the state of chemical knowledge exist-
ing at the date of the patent, which consists of the
chemical literature available . . . and his general chemi-
cal knowledge, that he could manufacture valuable
therapeutic agents by making the higher alkyl resor-
cinols . . .?

3 (1928), 45 R.P.C. 153.

3. La seule invention possible dans la revendica-
tion 10 est la production de l'isohalothane en
aphase liquidev. Les deux cours d'instance inf6-
rieure ont convenu que la v6ritable question en
litige est de savoir si elle est le fruit d'un esprit
inventif.

4. L'article de Haszeldine et Steele ne pr6cisait
pas si la r6action devait se produire en phase
gazeuse ou liquide. Le juge de premiere ins-
tance a accord6 beaucoup d'attention A la ques-
tion de savoir si le proc6d6 de Haszeldine provo-
quait la r6action en phase liquide ou gazeuse.
Les experts diff6raient d'opinion. Le juge de
premidre instance est arriv6 A la conclusion que
le proc6d6 provoquait probablement la r6action
en phase gazeuse.

5. Provoquer la r6action en phase liquide ne sou-
16ve aucun probl6me.

Sur ce point, le juge de premibre instance a
donn6 gain de cause A l'appelante. 11 a dit:

Pour paraphraser ce que l'on appelle la cquestion
Crippse, aurait-il sembl6, A toutes fins utiles, 6vident A
un chimiste comp6tent, consid6rant 1'6tat de la chimie A
la date de l'invention, c'est-A-dire la documentation
disponible A l'6poque et I'6tat de ses connaissances pro-
fessionnelles g6n6rales, en particulier dans la chimie du
fluor, qu'il pouvait r6ussir A produire de l'isohalothane
en phase liquide (en supposant qu'il utilise le mame
monombre et du bromure d'hydrogAne)? Vu la docu-
mentation sur l'6tat de la technique soumise en preuve,
les commentaires des experts A ce sujet et les analyses
fort utiles qu'en ont fait les avocats, j'ai conclu qu'il
fallait r6pondre A cette question par la n6gative.

La (question Cripps, a 6t6 soumise A l'origine en
ces termes par sir Stafford Cripps, A titre d'avocat,
dans sa plaidoirie dans la cause Sharpe & Dohme
v. Boots Pure Drug Co. , A la p. 162:

[TRADUCTION] ... Considbrant I'6tat de la chimie A la
date de l'invention, avec la documentation disponible
dans ce domaine . . . et ses connaissances professionnel-
les g6n6rales, aurait-il sembl6 6vident A un chimiste
comp6tent, qu'il pouvait produire des agents thbrapeuti-
ques valables en r6alisant des r6sorcines supbrieures
d'alcoyle ... ?

3 (1928), 45 R.P.C. 153.
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The question as propounded in that case did not
include the word "successfully" which appears in
the passage from the judgment at trial above
quoted.

The courts in England have on several occasions
tested obviousness by applying this question, but
the submission of counsel for the appellant virtual-
ly amounts to a proposition that this question
should be elevated into a rule of law which must be
applied in all cases in determining whether or not
an invention is invalid because of lack of inventive
ingenuity.

This overlooks the fact that the "Cripps ques-
tion" was formulated in argument in relation to
the circumstances of a particular case and did no
more than to reduce the question "was the inven-
tion obvious" into the context of that case. It did
not set any standard or test by which "obvious-
ness" (in the English context) or "inventive
ingenuity" (in the Canadian context) should be
judged. The answer to a paraphrase of that ques-
tion is not determinative in deciding as to the
existence of inventive ingenuity on the facts of any
particular case.

The Court of Appeal allowed the appeal of the
respondents from the judgment at trial respecting
Claim 10. The reasons for so doing are set forth in
the following passage from the reasons of Chief
Justice Jackett:

It is common ground here that Claim 10 in Patent
692,039, which was granted in 1964, may be expressed
as a "process" for the manufacture of isohalothane,
which comprises "reacting" a substance (referred to as a
matter of convenience as "monomer") in the "liquid
phase" under radical-forming conditions with hydrogen
bromide and isolating the isohalothane obtained. The
only question in issue is whether the "liquid phase"
aspect of this process involved "inventive ingenuity". It
is also common ground that, in 1954, R. N. Haszeldine
and B. R. Steele disclosed that the same "monomer"
could be reacted with the same bromide under the same
conditions to produce the same product. It appears that
such a reaction might be carried out in what might be
described as a "gaseous phase" or it might be carried
out in what might be described as a "liquid phase"; but
their paper did not specify that such reaction must be in
any particular phase-"liquid" or "gaseous". Prima
facie, it seems to me that the Haszeldine disclosure is

La question formul6e dans cette affaire-lA ne
renfermait pas le mot ar6ussir)) qu'on trouve dans
I'extrait cit6 du jugement de premiere instance.

Les cours anglaises ont A plusieurs reprises v6ri-
fi6 le caractbre manifeste en appliquant cette ques-
tion, mais l'avocat de l'appelante soutient prati-
quement qu'il faut en faire une r~gle de droit qui
doit 6tre appliqu6e dans tous les cas pour d6cider si
une invention est invalide pour absence d'esprit
inventif.

II oublie que la (question Cripps a 6t6 formul6e
au cours d'une plaidoirie, dans des circonstances
particulibres, et n'a fait que transposer dans le
contexte de l'affaire la question [TRADUCTION]
((linvention 6tait-elle 6vidente. Elle ne pose
aucune norme ou critbre permettant de juger du
((caractere manifestem (en Angleterre) ou de l'<<es-
prit inventife (au Canada). R6pondre A une para-
phrase de cette question ne permet pas d'6tablir
l'existence d'un esprit inventif en tenant compte
des faits d'un cas particulier.

La Cour d'appel a accueilli l'appel des intim6es
form6 contre le jugement de premiere instance en
ce qui concerne la revendication 10 pour les motifs
suivants tir6s du jugement du juge en chef Jackett:

11 est bien 6tabli en l'esp6ce que la revendication 10
du brevet 692,039 d6livr6 en 1964 peut se d6crire
comme un ((proc6d) de fabrication d'isohalothane par la
((r6actions d'une substance (appel6e emonombres pour
plus de commodit6) en (phase liquides, et dans des
conditions favorables A la formation de radicaux, avec
du bromure d'hydrogbne, suivie de l'isolation de l'isoha-
lothane obtenu. La seule question litigieuse consiste a
d6terminer si la r6action en <phase liquide, de ce pro-
c6d6 6tait le fruit d'un (esprit inventif>. Il est 6galement
6tabli qu'en 1954, R. N. Haszeldine et B. R. Steele ont
rv616 qu'il 6tait possible de faire r6agir le mime <<mono-
mere)) avec le meme bromure dans les m8mes conditions
pour obtenir le m~me produit. 11 appert que cette r6ac-
tion peut se produire indiff6remment en ce qu'il convient
de d6signer ((phase gazeuses et (phase liquideo, mais leur
article ne precise aucune des deux phases adiquides ou
agazeuses. De prime abord, il me semble que les r6v6la-
tions de Haszeldine d6crivent avec une telle pr6cision le
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such a clear-cut indication of a "process" for making
"isohalothane" by reacting the "monomer" with hydro-
gen bromide that there cannot be said to be any "inven-
tive ingenuity" involved in discovering that the reaction
can be brought about in the "liquid phase". (There is no
suggestion that, once it was decided to try the reaction
in the "liquid phase", there were difficulties encountered
in accomplishing the reaction in the "liquid phase" that
could only be overcome by "inventive ingenuity".

The learned Trial Judge appears to have proceeded
upon the assumption that the requirement of "inventive
ingenuity" is satisfied unless the "state of the art" at the
time of the alleged invention was such that it would have
been obvious to any skilled chemist "that he would
successfully produce isohalothane (assuming the
monomer used here and hydrogen bromide) in the 'liq-
uid phase'." (The italics are mine.) I do not think that
the learned Trial Judge's assumption is correct as a
universal rule. I would not hazard a definition of what is
involved in the requirement of "inventive ingenuity" but,
as it seems to me, the requirement of "inventive ingenui-
ty" is not met in the circumstances of the claim in
question where the "state of the art" points to a process
and all that the alleged inventor has done is ascertain
whether or not the process will work successfully.

I have not overlooked the detailed references to the
evidence of the experts but, as it seems to me, that
evidence was to a large extent directed to the question
how the Haszeldine work was actually accomplished and
in no way negates the fact that a fair reading of the
1954 paper maps out, in a general way, the sort of
reaction that was ultimately made, in a more specific
manner, the subject matter of Claim 10.

The appellant's submission is to the effect that
the application of the "Cripps question" in the
field of chemistry implies inventive ingenuity
wherever a specific reaction has not been actually
conducted before unless the prior art would lead a
skilled chemist to predict a successful result to that
reaction. In the circumstances of this case, that
means that, as the Haszeldine disclosure did not
clearly indicate the reaction of the monomer with
hydrogen bromide in the liquid phase, inventive
ingenuity had to be implied when the patentee
successfully conducted the reaction in the liquid
phase.

The position of the Court of Appeal is that this
does not follow since the process had been defined
already by Haszeldine and Steele and all that was

sproc6d& de fabrication d'aisohalothane, qui consiste A
faire r6agir le amonombren avec du bromure d'hydrog6ne
que le fait de d6couvrir que la r6action peut se produire
en aphase liquide- ne rbvile aucun aesprit inventif*. (On
n'a pas avanc6 qu'une fois d6cid6 d'exp6rimenter la
r6action en (phase liquide., on avait 6prouv6 des difficul-
t6s dans l'ex6cution de cette r6action de telle nature que
seul un aesprit inventifo pouvait les vaincre.)

Le juge de premiere instance semble s'Etre fond6 sur
l'hypoth6se que l'exigence relative A I'aesprit inventifo est
respect6e sauf si l'a6tat de la techniques, A l'6poque de
l'invention all6gu6e, 6tait telle qu'il aurait sembl6 6vi-
dent A un chimiste comp6tent qu'il pouvait rdussir A
produire de l'isohalothane en 'phase liquide' (en suppo-
sant qu'il utilise le meme monomere et du bromure
d'hydrogbne)*. (Les italiques sont de moi.) D'aprbs moi,
I'hypothbse du savant juge de premiere instance se r6vble
inexacte en tant que ragle universelle. Je ne me hasarde-
rais pas A d6finir l'exigence relative A lI'esprit inventif,
mais, il me semble que la revendication en l'esp6ce ne
satisfait pas A cette exigence puisque l'<atat de la techni-
queo r6v6lait I'existence d'un proc6d6 de fabrication que
le pr6tendu inventeur n'a que v6rifi6 si ce proc6d6
pouvait etre exp6riment6 avec succhs.

Je n'ai pas oubli6 les renvois d6taill6s aux t6moigna-
ges des experts mais, A mon avis, ces t6moignages
visaient en grande partie A 6tablir comment Haszeldine
avait rbellement effectu6 ses experiences et ils ne nient
aucunement le fait qu'une lecture impartiale de l'article
publi6 en 1954 indique d'une fagon g6n6rale, le genre de
r6actions qui ont 6t6 exp6riment6es en dernier lieu et,
plus sp6cifiquement, qui constituent l'objet de la reven-
dication 10.

L'appelante pr6tend que l'application de la
((question Cripps) au domaine de la chimie suppose
l'existence d'un esprit inventif chaque fois qu'une
r6action pr6cise n'a pas 6t6 r6ellement effectu6e
auparavant A moins que la technique connue ne
permette A un chimiste comp6tent de pr6dire le
succ6s de cette r6action. Dans les circonstances de
1'esp~ce, cela veut dire que, puisque Haszeldine ne
fait pas clairement 6tat de la r6action du mono-
mere avec du bromure d'hydrogbne en phase
liquide, il faut supposer qu'il y a esprit inventif
lorsque le brevet6 a r6ussi A effectuer la r6action
en phase liquide.

La Cour d'appel n'&tait pas de cet avis parce que
le proc6d6 avait d6jA 6 d6crit pas Haszeldine et
Steele et que tout ce qu'il fallait v6rifier 6tait si le
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required was to ascertain whether that process did
work successfully in the liquid phase. What the
patentee did was to verify the application of the
process in the liquid phase. Chief Justice Jackett
put it this way in a footnote to his reasons:

The respondent's argument, if I correctly appreciated
it, was that, owing to the special nature of chemistry,
where a chemical reaction is tried with useful results,
inventive ingenuity is to be implied as long as that
particular reaction has never actually been tried before.
Even if that generalization is correct (a matter concern-
ing which I have doubt), I have not been persuaded that
the same thing can be said about trying an old reaction
in a "phase" in which it had not previously been tried.

The task before the Courts below in the present
case was to determine, as a question of fact,
whether the invention claimed by the appellant in
Claim 10 showed inventive ingenuity. The trial
judge was of the opinion that his paraphrase of the
"Cripps question" (which included the word "suc-
cessfully") should be asked and that a negative
answer to that question resolved the question of
inventive ingenuity. The Court of Appeal refused
to recognize this as a universal rule. It did not seek
to evolve a definition of inventive ingenuity, but
concluded that inventive ingenuity was not estab-
lished where the state of the art pointed to a
process and all that the alleged inventor had to do
was to ascertain whether the process would work. I
do not find any error of law in this conclusion.

The Court of Appeal reached a conclusion on
the question of fact which was before it which
could be supported by the evidence. I am not
prepared to hold that their conclusion constituted
a reversible error.

Claim 2

Claim 2 of patent 652,239 asserts the following
invention which is a process for production of
halothane from isohalothane:
a process causing the intramolecular arrangement of
isohalothane wherein at its boiling temperature of
500C. isohalothane is slowly added dropwise to alumi-
num bromide mixed with a small quantity of halothane
previously prepared and the halothane produced is
isolated.

proc6d6 pouvait r6ussir en phase liquide. Le bre-
vet6 va v6rifi6 l'application du proced6 en phase
liquide. Le juge en chef Jackett s'est exprime ainsi
dans une note en bas de page:

L'intimbe pr6tend, si je l'ai bien comprise, que vu la
nature particulibre de la chimie, lorsque l'experimenta-
tion d'une r6action chimique donne des r6sultats heu-
reux, il faut pr6sumer qu'elle est le fruit d'un esprit
inventif pourvu que cette m~me r6action n'ait jamais
r6ellement 6t6 experimentee. M~me si cette g6n6ralisa-
tion se r6vele exacte (ce dont je doute), l'intimbe ne m'a
pas convaincu que ce raisonnement peut s'appliquer A
l'exp6rimentation d'une ancienne r6action en aphases
jamais exp6rimentee auparavant.

En l'esp6ce, les cours d'instance inferieure
devaient d6cider, comme question de fait, si l'in-
vention visee dans la revendication 10 de l'appe-
lante 6tait le fruit d'un esprit inventif. Le juge de
premiere instance 6tait d'avis qu'il fallait poser sa
paraphrase de la (question Cripps (qui contenait
le mot <<r6ussir)) et qu'une r6ponse n6gative A cette
question tranchait la question de I'esprit inventif.
La Cour d'appel a refus6 d'en faire une r6gle
universelle. Elle n'a pas cherch6 A d6finir I'esprit
inventif mais a conclu que l'esprit inventif n'6tait
pas 6tabli lorsque l'6tat de la technique r6v6lait
I'existence d'un proc6d6 de fabrication et que le
pr6tendu inventeur n'avait qu'A v6rifier si ce pro-
c6d6 pouvait donner des r6sultats. Je ne vois
aucune erreur de droit dans cette conclusion.

La conclusion A laquelle est arriv6e la Cour
d'appel sur une question de fait qui lui 6tait sou-
mise pouvait 8tre 6tay6e par la preuve. Je ne puis
dire que sa conclusion constituait une erreur justi-
fiant l'infirmation de son jugement.

Revendication 2

La revendication 2 du brevet 652,239 d6crit
l'invention suivante qui est un proc6d6 de produc-
tion d'halothane A partir d'isohalothane:
[TRADUCTION] un proc6d6 provoquant l'arrangement
intramol6culaire de l'isohalothane dans lequel l'isohalo-
thane est ajout6 lentement, goutte A goutte, A sa tempe-
rature d'6bullition d'environ 500C, A du bromure d'alu-
minium melang6 A une petite quantit6 d'halothane
anterieurement pr6par6; I'halothane produit est isole.

936



HOECHST C. HALOCARBON (ONT.) LTD. Le Juge Martland

The alleged inventive aspect in this process is
the use of the high temperature integer with
aluminum bromide as catalyst.

Farbenfabrikin Bayer Aktiengesellschaft in
1958 was granted a German patent ("the Bayer
patent") for the same process using a temperature
integer of OC. The appellant itself, in 1958, had
been granted a German patent ("the Hoechst pat-
ent") for a process using the same temperature
integer of 500C. and aluminum chloride as
catalyst.

It was not in dispute that, except for the appel-
lant's specification of a special temperature, the
appellant's process is the same as that described in
the Bayer patent. It is also of some significance
that Claim I of Patent 652,239, which is not in
issue in this appeal, claimed a process similar to
Claim 2, but "at a temperature in the range of
OC. to about 500C.".

The Bayer and the Hoechst patents constituted
the prior art which the trial judge considered in
determining whether Claim 2 involved inventive
ingenuity. He concluded that Claim 2 lacked
inventive ingenuity and his judgment, on this issue,
was sustained by the Court of Appeal. He stated
his view with respect to the effect of the Bayer
patent as follows:

I shall deal next with the defendants' attack that
Claim 2 is invalid for obviousness. In my opinion, this
defence succeeds: The invention asserted in Claim 2,
having regard to the prior publications, lacks, to employ
an often-used phrase, inventive ingenuity. The prior art I
refer to is the Bayer patent and what was termed the
Hoechst patent. In Bayer, the intramolecular rearrange-
ment of the isohalothane is carried out with aluminum
bromide as the catalyst at about 00 C. I quote again
what was said in the Bayer disclosure: "Undesirable side
reactions occur at higher temperatures and lead to a
very considerable decrease in yield at even 400C.".

The inventive step forward alleged by the plaintiff
over Bayer is the successful rearrangement process (with
good yield and no undesirable side effects) using alumi-

On pr6tend que l'invention r6side dans le fait
que le proc6d6 est appliqu6 A haute temp6rature
avec du bromure d'aluminium comme catalyseur.

En 1958, Farbenfabrikin Bayer Aktiengesells-
chaft a obtenu un brevet allemand ((le brevet
Bayer))) pour le mime proc6d6 appliqu6 A une
temperature de 0OC. En 1958, I'appelante a
obtenu un brevet allemand (le brevet Hoechst>)
pour un proc6d6 appliqu6 A une temp6rature de
500C et utilisant le chlorure d'aluminium comme
catalyseur.

Il n'est pas contest6 que, mise A part la mention
par l'appelante d'une temperature pr6cise, le pro-
c6d6 de l'appelante est identique A celui d6crit au
brevet Bayer. 11 est 6galement r6v6lateur que la
revendication 1 du brevet 652,239 qui n'est pas en
litige en l'esp6ce, revendique un proc6d6 semblable
A celui de la revendication 2 mais [TRADUCTION]
(A une temp6rature s'6chelonnant de OOC A environ
500C).

Pour d6terminer si la revendication 2 r6vble un
esprit inventif, le juge de premiere instance a
consid6r6 que les brevets Bayer et Hoechst consti-
tuaient la technique antbrieure. 11 a conclu que la
revendication 2 ne r6v6lait aucun esprit inventif et
la Cour d'appel a confirm6 son jugement sur ce
point. Au sujet de l'effet du brevet Bayer, il a
exprim6 son point de vue comme suit:

Je vais examiner maintenant la pr6tention des d6fen-
deresses selon lesquelles le caractbre manifeste de la
revendication 2 la rend invalide. A mon avis, ce moyen
de d6fense doit Etre accueilli: I'invention d6crite dans la
revendication 2, si l'on tient compte des publications
ant~rieures, manque d'ing6niosit6 inventive, pour
reprendre une expression courante. Le brevet Bayer
(pi6ce 23, page 1) et ce que l'on appelle le brevet
Hoechst (pi6ce 23, p. 7) repr6sentent l'6tat de la techni-
que auquel je me r6f~re. Dans le brevet Bayer, on
proc6de au r6arrangement mol6culaire de l'isohalothane
en utilisant du bromure d'aluminium comme catalyseur
A une temp6rature d'environ 00 C. Je cite A nouveau la
description du brevet Bayer: [TRADUCTION] <Des tem-
p6ratures plus 6lev6es entrainent des r6actions secondai-
res ind6sirables et une diminution consid6rable du ren-
dement meme A une temperature de 400C.)

La demanderesse pr6tend que l'invention ou am6liora-
tion apport6e au brevet Bayer est d'avoir rbussi A effec-
tuer ledit r6arrangement (avec un bon rendement et sans
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num bromide as a catalyst at temperatures above OoC.,
and preferably at about 500C. One can only conclude
that the temperature integer is, in the mind of the
patentee, an essential element of the invention. The
evidence before me, from the plaintiffs expert, is that
the temperature factor is not an essential part of the
invention or claim. Dr. Schmutzler said the rate of
reaction of the process was a function of temperature; at
lower temperatures the reaction is slower; somewhat
different cooling methods might be required for differ-
ent temperatures; a convenient way to dissipate heat is
to operate at the boiling point. He went on to say (and I
summarize) that it is not essential to carry out the
plaintiffs process at about 500C.; that there is no
special temperature at which this reaction should be run;
500C. is not exclusive in any way.

I accept Dr. Schmutzler's statements. I find that the
temperature over oC. and preferably about 500C. is
not an essential of the invention claimed. If the tempera-
ture asserted by the plaintiff in the patent is not essen-
tial to the alleged invention, then I am unable to see
what inventive ingenuity there was over Bayer.

For the appellant it was contended that the trial
judge had misapprehended the evidence of Dr.
Schmutzler. The appellant's statement of its posi-
tion is as follows:

... It is acknowledged that Dr. Schmutzler agreed that
it is possible to make halothane by reacting monomer
with aluminum bromide at temperatures ranging from
00C. to 500C., and that it is not necessary to perform
the process at 500C. It was known prior to the Appel-
lant's invention that halothane could be made at 00C.
pursuant to the Bayer patent. The essence of the Appel-
lant's invention is that, despite discouraging comments
in the Bayer patent, the Appellant discovered a process
whereby it was able to produce a higher yield of halo-
thane with fewer by-products at 500C. Accordingly, it is
submitted that the fact that the reaction can be conduct-
ed at lower temperatures does not imply that the tem-
perature factor is not the essence of the Appellant's
invention.

With respect to this contention, it should be
pointed out that the trial judge went on to consider

aucun effet secondaire ind6sirable) en utilisant du bro-
mure d'aluminium comme catalyseur A une temperature
supbrieure A OOC, et de pr6f6rence meme A environ
500C. On doit donc conclure que le facteur temperature
constitue selon le d6tenteur du brevet un 616ment essen-
tiel de l'invention. Le t6moignage de l'expert de la
demanderesse montre que le facteur temp6rature ne
constitue pas un 616ment essentiel de l'invention ou de la
revendication. Schmutzler affirme que la vitesse de la
r6action dans ce proc6d6 est fonction de la temp6rature.
A basse temp&rature, la r6action est plus lente; des
m6thodes de refroidissement diff6rentes peuvent 8tre
n6cessaires pour des temp6ratures diff6rentes; proc6der
A la temperature d'6bullition constitue un moyen com-
mode de dissiper la chaleur. II ajoute (pour 1'essentiel)
qu'une temperature d'environ 500 C n'est pas indispensa-
ble A l'utilisation du proc6d6 de la demanderesse; cette
r6action n'exige pas de temp6rature particulibre; il n'est
pas absolument n6cessaire de proc6der A une tempera-
ture de 500C.

J'accepte la d6claration de Schmutzler. Je conclus
qu'une temp6rature sup6rieure A 00C, de pr6f6rence aux
environs de 500C, ne constitue pas un facteur essentiel
de l'invention revendiqu6e. Si la temperature indiqu6e
par la demanderesse dans son brevet ne constitue pas un
facteur essentiel de la pr6tendue invention, je ne vois pas
en quoi elle montre une ing6niosit6 inventive par rapport
au brevet Bayer.

L'appelante pr6tend que le juge de premiere
instance a mal interpr6t6 le t6moignage du Dr
Schmutzler. L'appelante a affirm6 A ce sujet:

[TRADUCTION] II est admis que le Dr Schmutzler a
convenu qu'il 6tait possible de produire de l'halothane en
faisant r6agir le monombre avec du bromure d'alumi-
nium A des temperatures s'6chelonnant de 00 C A 500C,
et qu'il n'est pas n6cessaire d'appliquer le proc6d6 A
500C. Avant l'invention de l'appelante, il 6tait connu
qu'il 6tait possible de produire de l'halothane A OOC
conform6ment au brevet Bayer. L'essence de l'invention
de l'appelante est que malgr6 des commentaires d6favo-
rables du brevet Bayer, I'appelante A d6couvert un pro-
c6d6 permettant de produire A 500C plus d'halothane
tout en ayant moins de sous-produits. En cons6quence,
nous pr6tendons que le fait que la r6action puisse se
produire A des temp6ratures plus basses n'implique pas
que le facteur tempbrature n'est pas l'essence de l'inven-
tion de I'appelante.

A ce sujet, il convient de signaler que le juge de
premiere instance a examin6 l'incidence de la tech-
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the impact of the prior art as disclosed in the
Hoechst patent:

The Hoechst patent discloses a process for the produc-
tion of halothane-ethane by a rearrangement of isohalo-
thane using aluminum chloride as the catalyst at about
500C. (boiling point). Aluminum bromide and alumi-
num chloride, according to the evidence, have long been
known. They have often been used, before the relevant
date here, as catalysts, although not necessarily inter-
changeably. Dr. Schmutzler valiantly attempted to repel
the defendants' attack of obviousness by asserting he,
with all his qualifications, would not have considered
trying to manufacture halothane by rearranging isohalo-
thane at a temperature of about 500C., using aluminum
bromide as a catalyst-having the fore-knowledge that
success had been achieved at that temperature by using
aluminum chloride as the catalyst. He said he had a
number of technical prejudices which would have led
him not to consider substitution. He finally agreed, on
cross-examination, that he would have considered alumi-
num bromide as a catalyst at that temperature, along
with other catalysts. This concession was made, not only
with the Hoechst patent pre-knowledge, but his own
knowledge (which I take to represent generally the
knowledge of those versed in the art) of the use, in the
field, of aluminum chloride and aluminum bromide as
catalysts. I have earlier in these reasons referred to the
"worth a try" hypothesis. That hypothesis must ulti-
mately resolve itself into a question of fact.

The trial judge then considered the judgment of
Urie J., in Appliance Service Co. Ltd. v. Sarco
Canada Limited4 , in which a number of cases were
reviewed dealing with the matter of inventive
ingenuity, some of which support the observation
made by Lord Russell of Killowen in Non-Drip
Measure Co. v. Stranger's Ltd.' at p. 142:

... Nothing is easier than to say, after the event, that
the thing was obvious and involved no invention.

The trial judge then went on to say:

4 (1974), 14 C.P.R. (2d) 59.
5 (1943), 60 R.P.C. 135.

nique ant6rieure rv616e dans le brevet Hoechst:

Le brefer Hoechst d6crit un proc6d6 de fabrication
d'halothane-6thane par le r6arrangement d'isohalothane
A l'aide de chlorure d'aluminium utilis6 comme cataly-
seur, A une tempirature d'environ 500C (temperature
d'6bullition). Selon la preuve, le bromure d'aluminium
et le chlorure d'aluminium sont connus depuis long-
temps. Ils ont souvent 6t6 utilis6s comme catalyseurs,
bien avant la date pertinente en l'espece, mais ne sont
pas n6cessairement interchangeables. Schmutzler a bien
essay6 de r6futer l'all6gation des d6fenderesses quant au
caractere manifeste de l'invention, en affirmant que
lui-mime, malgr6 toutes ses qualifications, n'aurait
jamais pens6 A essayer de fabriquer de l'halothane par
r6arrangement de l'isohalothane A une temp6rature
d'environ 500C, en utilisant comme catalyseur du bro-
mure d'aluminium-sachant auparavant qu'il pouvait
r6ussir cette experience A cette temperature en utilisant
du chlorure d'aluminium comme catalyseur. 11 assure
avoir un certain nombre de pr6jug6s en la matiere qui
l'auraient empdch6 d'essayer une telle substitution. 11
admit finalement, lors du contre-interrogatoire, qu'il
aurait envisag6 d'utiliser comme catalyseur du bromure
d'aluminium A cette temp6rature ainsi que d'autres cata-
lyseurs. 11 fit cette concession, non seulement en se
fondant sur le brevet Hoechst qu'il connaissait, mais sur
ses propres connaissances (qui, A mon avis, repr6sentent
l'6tat des connaissances d'une personne vers6e A la
matiere) relativement A l'utilisation du chlorure d'alumi-
nium et du bromure d'aluminium comme catalyseurs
dans ce domaine. J'ai d6ji mentionn6 dans ces motifs
I'hypothese selon laquelle un proc6d6 merite ad'etre
essay6., En derniere analyse, cette hypoth6se revient A
une question de fait.

Le juge de premiere instance a ensuite examin6
le jugement du juge Urie dans Appliance Service
Co. Ltd. v. Sarco Canada Limited 4 oi nombre de
causes traitant de l'esprit inventif ont 6t6 pass6es
en revue, certaines 6tayant la remarque de lord
Russell of Killowen dans Non-Drip Measure Co.
v. Stranger's Ltd.I A la p. 142:

[TRADUCTION] (Rien n'est plus facile d'affirmer, une
fois le r6sultat obtenu, que la chose 6tait 6vidente et
n'6tait le fruit d'aucune invention.,

Le juge de premiere instance a poursuivi en
disant:

4 (1974), 14 C.P.R. (2d) 59.
(1943), 60 R.P.C. 135.
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As cautioned by Urie J., I have endeavoured to
temper my view of the "worth a try" approach; I have
also endeavoured to keep in mind the admonitions
reviewed by Thorson P. on this question of inventiveness
in Ernest Scragg & Sons Limited v. Leesona Corpora-
tion [1964] Ex. C.R. 649 at 737-744. Nevertheless,
endeavouring to put myself in the position of one skilled
in the art, and considering the prior art, particularly
Bayer and Hoechst, I conclude there was no inventive
ingenuity in respect of the claim relied on here.

The trial judge reached his conclusion of fact
after considering the relevant authorities, not
merely on the basis of the disclosure in the Bayer
patent, but on both the Bayer and Hoechst pat-
ents. The latter, as has been noted earlier, dis-
closed a process for the production of halothane-
ethane by a rearrangement of isohalothane using
aluminum chloride as the catalyst at about 50oC.
(boiling point).

The trial judge's conclusion on the issue of fact
as to the absence of inventive ingenuity in Claim 2
was confirmed by the Court of Appeal. We thus
have concurrent findings of fact in the Courts
below and I am not disposed to interfere with
them.

I would dismiss the appeal with costs.

The judgment of Spence, Pigeon, Beetz and
Pratte JJ. was delivered by

PIGEON J.-By leave of this Court appellant
("Hoechst") appeals from the judgment of the
Federal Court of Appeal ([1976] 2 F.C.R. 468)
reversing the judgment of Collier J. ([1974] 2
F.C.R. 266) allowing in part its action for patent
infringement against respondent Halocarbon
(Ontario) Limited ("Halocarbon Ont."). The
action had been instituted against both respond-
ents but it was allowed only against the Canadian
company, ("Halocarbon Ont."), it was dismissed
against the other defendant a United States com-
pany ("Halocarbon Corp."). Halocarbon Ont.
appealed and Hoechst cross-appealed.

There are two patents in suit, both pertaining to
the production of halothane, a fluorinated anes-

La mise en garde du juge Urie m'incite A mod6rer
mon opinion sur l'approche qui consiste A dire que
l'expbrience am6rite un essain; je garde aussi A l'esprit les
mises en garde examin6es par le pr6sident Thorson sur
ia question de la valeur inventive dans l'affaire Ernest
Scragg & Sons Limited c. Leesona Corporation [1964]
R.C.E. 649 aux pages 737 et 744. Toutefois, en essayant
de me mettre A la place d'un homme de l'art et en tenant
compte de l'6tat de la technique, en particulier des
brevets Bayer et Hoechst, je dois conclure que la reven-
dication en cause ne r6v6lait aucun esprit inventif.

Le juge de premibre instance est parvenu A sa
conclusion de fait en tenant compte de la jurispru-
dence pertinente, non seulement en se fondant sur
la divulgation du brevet Bayer, mais sur les deux
brevets Bayer et Hoechst. Ce dernier, comme je
l'ai not6 pr6c6demment, d6crit un proc6d6 de pro-
duction d'halothane-6thane par r6arrangement de
l'isohalothane en utilisant le chlorure d'aluminium
comme catalyseur A environ 500C (point d'6bulli-
tion).

La conclusion de fait du juge de premiere ins-
tance concernant l'absence d'esprit inventif de la
revendication 2 a 6t6 confirmbe par la Cour d'ap-
pel. Les cours d'instance inf6rieure sont donc par-
venues A des conclusions de fait concordantes et je
ne suis pas dispos6 A les modifier.

Je suis d'avis de rejeter l'appel avec d6pens.

Le jugement des juges Spence, Pigeon, Beetz et
Pratte a 6t6 rendu par

LE JUGE PIGEON-Avec l'autorisation de cette
Cour, I'appelante ((Hoechst)) attaque l'arr~t de la
Cour d'appel f6d6rale ([1976] 2 R.C.F. 468) qui a
infirm6 le jugement du juge Collier ([1974] 2
R.C.F. 266), lequel avait accueilli en partie son
action en contrefagon de brevet contre l'intim6e
Halocarbon (Ontario) Limited (aHalocarbon
Ont.). L'action a 6t6 intent6e contre les deux
intimbes mais elle n'a 6t6 accueillie que contre la
compagnie canadienne (aHalocarbon Ont.i) et a
6t6 rejet6e en ce qui concerne l'autre d6fenderesse,
une compagnie ambricaine (aHalocarbon Corp.)).
Halocarbon Ont. a interjet6 un appel et Hoechst
un appel incident.

Deux brevets sont en cause; ils portent sur la
production d'halothane, un anesth6sique fluor6. Le
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thetic. The first patent (no. 692,039) is for a
process of production of isohalothane by reacting
in the liquid phase what is called the "monomer"
with hydrogen bromide. This process is carried on
by Halocarbon Corp. at its plant in New Jersey
and the isohalothane thus produced is supplied to
Halocarbon Ont. which imports it into Canada
and then uses it to manufacture halothane at its
plant in Ontario using a process covered by the
other patent in suit (no. 652,239). Hoechst is the
Canadian patentee in both cases. It is no longer
denied that the patented process is used in both
cases and the only issue of substance is as to the
validity of the patents. At the hearing in this
Court, counsel for the respondent raised the con-
tention that the importation of a product manufac-
tured outside Canada did not infringe a Canadian
patent for the process whereby it is manufactured
elsewhere, but counsel for the appellant was
informed that no reply to that submission was
required. It will therefore not be dealt with.

The trial judge found the first patent valid, the
second invalid. However, he held that there was
infringement only by Halocarbon Ont. being of the
opinion that the United States company did not
have such control over it as would make it liable
for the infringement. This conclusion concerning
Halocarbon Corp. was hardly disputed and noth-
ing more need be said about it.

The important issues concerning the validity of
the first patent, the isohalothane patent, are those
which are dealt with by the trial judge under the
headings "Want of Novelty or Anticipation" and
"Obviousness and Lack of Invention".

The production of isohalothane involves the
reaction of the monomer with hydrogen bromide
under ultra-violet irradiation. These chemicals are
gases under ordinary temperature and pressure
conditions. The reaction can be effected in the
gaseous phase but it is much better done in the
liquid phase. This is effected by putting at the
start in the reactor vessel a certain quantity of
previously prepared isohalothane. All air is then
removed and the two gases being introduced dis-
solve into the liquid which is irradiated thus pro-

premier brevet (no 692,039) vise un proc6d6 per-
mettant de produire de l'isohalothane en faisant
reagir en phase liquide ce qu'on a appel6 le amono-
mere)) avec du bromure d'hydrog6ne. Ce proc6d6
est appliqu6 par Halocarbon Corp. A son usine du
New Jersey et l'isohalothane ainsi produit est
envoy6 A Halocarbon Ont. qui l'importe au
Canada et l'utilise pour la fabrication de l'halo-
thane A son usine en Ontario selon le proc6d6 vis6
par l'autre brevet en litige (no 652,239). Hoechst
est d6tentrice du brevet canadien dans les deux
cas. Il n'est plus contest6 que le proc6d6 brevet6 est
utilis6 dans les deux cas et seule la validit6 des
brevets est en cause. A l'audience devant cette
Cour, l'avocat de l'intim6e a soutenu que l'impor-
tation d'un produit fabriqu6 A l'extbrieur du
Canada ne violait pas le brevet canadien visant le
proc6d6 par lequel il est fabriqu6 A l'6tranger, mais
la Cour a avis6 I'avocat de l'appelante qu'il n'6tait
pas tenu de r6pondre A cette pr6tention. Il n'y a
donc pas lieu de l'examiner.

Le juge de premiere instance a conclu A la
validit6 du premier brevet et A l'invalidit6 du
second. Cependant, il 6tait d'avis que seule Halo-
carbon Ont. 6tait coupable de contrefagon, la com-
pagnie ambricaine n'ayant pas sur celle-ci un con-
tr6le suffisant pour engager sa responsabilit6.
Cette conclusion au sujet de Halocarbon Corp. n'a
gubre 6t6 contest6e et il n'y a rien A ajouter sur ce
point.

Les questions importantes sur la validit6 du
premier brevet, le brevet de l'isohalotane, sont
celles qui ont 6t6 trait6es par le juge de premiere
instance sous les titres ((Dfaut de nouveaut6 ou
ant6riorit6)) et )(Caractere manifeste ou d6faut
d'inventiono.

Pour produire l'isohalothane il faut faire r6agir
le monombre avec du bromure d'hydrog6ne sous
irradiation ultraviolette. Sous des conditions nor-
males de temperature et de pression, ces produits
chimiques sont des gaz. La r6action peut se faire
en phase gazeuse mais le rendement est bien meil-
leur en phase liquide. On fait cela en mettant au
d6but dans le r6cipient une certaine quantit6 d'iso-
halothane pr6alablement pr6par6. On fait alors le
vide et on introduit les deux gaz qui se dissolvent
dans le liquide o i l'on provoque la r6action en
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moting the reaction. The reactor vessel is allowed
to fill up gradually and kept nearly full. This is
what reacting in the liquid phase means and what
is covered by the first patent. The reaction in the
gaseous phase is not covered and could not be
because it was previously known. In respect of
anticipation, the trial judge says (at pp. 271-2):

... The evidence submitted here in support of the
defence is a prior publication in a scientific journal in
1954. Both sides referred to it in the evidence as "Has-
zeldine" who was one of the experimenters and authors.
Haszeldine described an experimental process wherein
he reacted a monomer with hydrogen bromide and
exposed it to ultra-violet light (page 3750 of the publica-
tion). It is not disputed that exposure to ultra-violet light
is carrying out the reaction "under radical forming
conditions". The controversy in this case is whether
Haszeldine's process was carried out in the gaseous or
liquid phase. Haszeldine does not expressly state one
way or the other....

Dr. Schmutzler, an expert witness called on behalf of
the plaintiff, and Dr. Wright, an expert witness called
on behalf of the defendants, both expressed their views
as to what Haszeldine disclosed to them, and as to their
opinion as to whether that process was carried out in the
liquid or gaseous phase. While those opinions are admis-
sible and ought to be considered, it is for the Court to
say what Haszeldine discloses.

Dr. Schmutzler, while describing Haszeldine as
ambiguous on the point, felt the process had been car-
ried out in the gaseous phase. Dr. Wright held the
opposite view....

This particular problem could be resolved by merely
relying on the clear fact that Haszeldine nowhere
specifically indicates the gaseous phase or the liquid
phase, and then applying the rules regarding degree of
proof. The onus is on the defendants to establish, by a
balance of probabilities, that Haszeldine, in effect, dis-
closes the plaintiffs invention; one is left, on the evi-
dence before the Court, to speculate as to liquid or
gaseous; a balance of probabilities has not therefore
been established. I feel I must, however, go further. I am
persuaded by the evidence given by Dr. Schmutzler on
this point that Haszeldine probably was conducted in

l'irradiant. On fait en sorte que le r6cipient se
remplisse graduellemcnt et se maintienne presque
plein. C'est ce qu'on entend par r6action en phase
liquide et ce que vise le premier brevet. La r6action
en phase gazeuse n'est pas vis6e et ne pouvait l'8tre
parce qu'elle 6tait d6jA connue. Au sujet de l'ant6-
riorit6, le juge de premiere instance a dit (aux pp.
271 et 272):

... La preuve soumise dans cette action A l'appui de la
d6fense consiste dans un article publi6 en 1954 dans une
revue scientifique. Dans la preuve, les deux parties ont
mentionn6 cet article sous le nom de oHaszeldinev, qui
6tait 'un des expbrimentateurs et auteurs. Haszeldine
d6crivait un proc6d6 exp6rimental dans lequel il faisait
r6agir un monombre avec du bromure d'hydrog6ne et
l'exposait A la lumibre ultraviolette (page 3750 de la
revue). Les parties ne contestent pas le fait que l'exposi-
tion A la lumibre ultraviolette constitue, pour une r6ac-
tion chimique, ce que l'on appelle (des conditions favora-
bles A la formation de radicaux>>. La controverse A cet
6gard r6side dans la question de savoir si la r6action
dans le proc6d6 utilis6 par Haszeldine se produisait en
phase gazeuse ou en phase liquide. Haszeldine ne men-
tionne express6ment aucune des deux.

Schmutzler, expert appel6 A t6moigner au nom de la
demanderesse, et Wright, expert appel6 A t6moigner au
nom des d6fenderesses, ont tous les deux donn6 leur
point de vue sur les r6v6lations d'Haszeldine, et leur
opinion sur la question de savoir si la r6action dans ledit
proc6d6 se produisait en phase liquide ou en phase
gazeuse. Bien que ces opinions soient admissibles et
doivent 8tre prises en consid6ration, c'est A la Cour qu'il
appartient de d6terminer en quoi consistent les r6v6la-
tions de Haszeldine.

Schmutzler pense que la r6action se produisait en
phase gazeuse, mais d6clare qu'Haszeldine reste ambigu
sur ce point. Wright est d'avis contraire.

Ce probl6me particulier pourrait 8tre r6solu en se
fondant sur le fait 6vident qu'Haszeldine n'a jamais
indiqu6 pr6cis6ment s'il s'agissait de la phase gazeuse ou
de la phase liquide et en appliquant alors les r6gles
relatives A la pr6pond6rance des 616ments de preuve. 11
incombe aux d6fenderesses d'6tablir, en se fondant sur la
pr6pond6rance des probabilit6s, qu'Haszeldine d6crit en
fait l'invention de la demanderesse; vu la preuve soumise
A la Cour, on en est r6duit aux conjectures pour d6termi-
ner s'il s'agissait de la phase liquide ou de la phase
gazeuse; aucune pr6pond6rance des probabilit6s n'a 6
6tablie A cet 6gard. Il me faut cependant aller plus loin.
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the gaseous phase. The defence of anticipation fails.

Concerning obviousness, the trial judge also
found in favour of the plaintiff saying (at pp.
274-5):

Using a paraphrase of the "Cripps question": Was it
for all practical purposes obvious to any skilled chemist
in the state of chemical knowledge existing at the date
of the invention, which consists of the chemical litera-
ture available and his general chemical knowledge, par-
ticularly in the field of fluorine chemistry, that he would
successfully produce isohalothane (assuming the
monomer used here and hydrogen bromide) in the liquid
phase? After consideration of the prior literature sub-
mitted in evidence, the discussion of that prior literature
by the expert witnesses, and the helpful analyses by
counsel, I have concluded the question must be answered
"No"

As I indicated earlier, I am convinced the Haszeldine
process was carried out in the gaseous phase and there
was nothing in that prior publication to lead the skilled
chemist to reasonably say it was plain the process could
equally be carried out in the liquid phase....

Mr. Sim sparred at some length with Dr. Schmutzler,
pressing and exploring the hypothesis that the liquid
phase process was, to the skilled person, "worth a try".
Using the magnifying spectacles of hind-sight (a half-
borrowed phrase), it is easy to say that any experiment,
if time and expense are unlimited, in circumstances such
as those hypothesized here, is or was worth a try. Taking
the prior art as a mosaic, in my view, it was not at the
relevant date of the invention here (July 15, 1961), for
all practical purposes, obvious that anyone skilled in the
art would successfully produce isohalothane in the liquid
phase. This particular defence must also fail.

On this point the Federal Court of Appeal
reached a different conclusion, Jackett C.J. saying
(at p. 471):

The learned Trial Judge appears to have proceeded
upon the assumption that the requirement of "inventive
ingenuity", is satisfied unless the "state of the art" at
the time of the alleged invention was such that it would
have been obvious to any skilled chemist "that he would

Je suis convaincu, vu la preuve soumise par Schmutzler
A ce sujet, qu'Haszeldine avait probablement procEd6 A
son exp6rience en phase gazeuse. Le moyen de d6fense
fond6 sur l'antbriorit6 6choue donc.

En ce qui a trait au pr6tendu caractbre mani-
feste, le juge de premiere instance a 6galement
donn6 gain de cause A la demanderesse en ces
termes (aux pp. 274 et 275):

Pour paraphraser ce que l'on appelle la ,question
Cripps>, aurait-il sembl6, A toutes fins utiles, 6vident A
un chimiste comp6tent, consid6rant I'6tat de la chimie A
la date de l'invention, c'est-A-dire la documentation
disponible A I'6poque et l'6tat de ses connaissances pro-
fessionnelles gbnbrales, en particulier dans la chimie du
fluor, qu'il pouvait r6ussir A produire de l'isohalothane
en phase liquide (en supposant qu'il utilise le meme
monombre et du bromure d'hydroghne)? Vu la docu-
mentation sur I'6tat de la technique soumise en preuve,
les commentaires des experts A ce sujet et les analyses
fort utiles qu'en ont fait les avocats, j'ai conclu qu'il
fallait r6pondre A cette question par la n6gative.

Comme je l'ai signal6 plus t6t, je suis convaincu que le
proc6d6 de fabrication Haszeldine provoquait la r6action
en phase gazeuse et rien dans la documentation sur
l'6tat de la technique ne pouvait permettre A un chimiste
comp6tent d'affirmer raisonnablement qu'il 6tait 6vident
que ce proc6d6 pouvait 6galement entrainer la r6action
en phase liquide ....

Me Sim a longuement discut6 avec Schmutzler, 6tu-
diant et d6fendant I'hypothbse selon laquelle une per-
sonne comp6tente pouvait estimer que l'utilisation du
proc6d6 en phase liquide Am6ritait un essaic. 11 est facile
de dire a posteriori, avec l'avantage du recul, qu'une
exp6rience dans des circonstances telles qu'on les sup-
pose ici, lorsque le temps et les d6penses sont illimit6s,
vaut ou valait la peine d'dtre tent6e. A mon avis, si l'on
considbre l'6tat de la technique comme une sorte de
mosaique, il n'6tait pas 6vident, A toutes fins utiles, A la
date de l'invention (le 15 juillet 1961), qu'une personne
comp6tente en la matibre pourrait r6ussir A produire de
l'isohalothane en phase liquide. Ce moyen de d6fense
doit donc 8tre rejet6.

Sur ce point, la Cour d'appel f6d6rale est arriv6e
A une conclusion diff6rente. Le juge en chef Jac-
kett a dit (A la p. 471):

Le juge de premiere instance semble s'8tre fond6 sur
l'hypoth6se que I'exigence relative A l'aesprit inventife est
respect6e sauf si l'a6tat de la technique), A I'6poque de
l'invention all6gu6e, 6tait telle qu'il aurait sembl6 6vi-
dent A un chimiste comp6tent Kqu'il pouvait r6ussir A
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successfully produce isohalothane (assuming the
monomer used here and hydrogen bromide) in the 'liq-
uid phase'." (The italics are mine.) I do not think that
the learned Trial Judge's assumption is correct as a
universal rule. I would not hazard a definition of what is
involved in the requirement of "inventive ingenuity" but,
as it seems to me, the requirement of "inventive ingenui-
ty", is not met in the circumstances of the claim in
question where the "state of the art" points to a process
and all that the alleged inventor has done is ascertain
whether or not the process will work successfully.

In my view this statement of the requirement of
inventive ingenuity puts it much too high. Very
few inventions are unexpected discoveries. Practi-
cally all research work is done by looking in
directions where the "state of the art" points. On
that basis and with hindsight, it could be said in
most cases that there was no inventive ingenuity in
the new development because everyone would then
see how the previous accomplishments pointed the
way. The discovery of penicillin was, of course, a
major development, a great invention. After that, a
number of workers went looking for other antibiot-
ics methodically testing whole families of various
microorganisms other than penicillium notatum.
This research work was rewarded by the discovery
of a number of antibiotics such as chloromycetin
obtained from streptomyces venezuelae as men-
tioned in Laboratoire Pentagone v. Parke, Davis &
Co. 6 , tetracycline as mentioned in American
Cyanamid Co. v. Berk Pharmaceuticals Ltd.7

where Whitford J. said (at p. 257): "A patient
searcher is as much entitled to the benefits of a
monopoly as someone who hits upon an invention
by some lucky chance or an inspiration". I cannot
imagine patents obtained for antibiotics and for
various processes for their production being suc-
cessfully challenged on the basis that the discovery
of penicillin pointed the way and there was no
inventive ingenuity in the search for other antibiot-
ics and in the testing and the development of
processes. In my view, the true doctrine was clear-
ly stated by the Privy Council in Pope Appliance
Corporation v. Spanish River Pulp and Paper

6 [1968] R.C.S. 307.
[1976] R.P.C. 231.

produire de l'isohalothane en 'phase liquide' (en suppo-
sant qu'il utilise le m~me monombre et du bromure
d'hydrog6ne). (Mis en italiques par mes soins.) D'aprbs
moi, I'hypoth6se du savant juge de premiere instance se
r6vble inexacte en tant que r6gle universelle. Je ne me
hasarderais pas i d6finir ['exigence relative a l'sesprit
inventif, mais, il me semble que la revendication en
I'espace ne satisfait pas a cette exigence puisque l's6tat
de la techniques r6v6lait I'existence d'un proc6d6 de
fabrication que le pr6tendu inventeur n'a que v6rifi6 si
ce proc6d6 pouvait 8tre exp6riment6 avec succ6s.

A mon avis, cet 6nonc6 de l'exigence relative A
['esprit inventif va trop loin. Tr&s peu d'inventions
sont des d6couvertes imprevues. En pratique, tous
les travaux de recherches suivent ['orientation
donn6e par I'6tat de la technique. Dans ces condi-
tions et avec l'avantage du recul, il y aurait pres-
que toujours moyen de dire qu'il n'y a aucun esprit
inventif dans les nouveaux perfectionnements
parce que chaucun peut alors voir comment les
r6alisations ant6rieures montraient la voie. La
d6couverte de la p6nicilline a constitu6 un progrds
des plus importants, une grande invention. Par la
suite, nombre de personnes ont travaill6 d la
recherche d'autres antibiotiques, soumettant
m6thodiquement A des tests des familles entibres
de divers micro-organismes autres que le penicil-
lium notatum. Ce travail de recherche s'est sold6
par la d6couverte de plusieurs antibiotiques comme
la chloromyc6tine obtenue du streptomyces vene-
zuelae, comme on l'a mentionn6 dans Laboratoire
Pentagone c. Parke, Davis & Co.6 la t6tracycline,
dont il fut question dans American Cyanamid Co.
v. Berk Pharmaceuticals Ltd. 7 oii le juge Whitford
a dit (A la p. 257): [TRADUCTION] (Le chercheur
patient a droit aux memes avantages du monopole
d'exploitation que celui qui fait une d6couverte par
chance ou par inspiration soudaines. Je ne congois
pas que l'on puisse avec succ~s contester des bre-
vets d'antibiotiques ou de proc6d6s visant leur
production, en disant que la d6couverte de la p6ni-
cilline a ouvert la voie et qu'il n'y avait aucun
esprit inventif dans la recherche d'autres antibioti-
ques ainsi que dans les essais A faire et le perfec-

6 [1968] R.C.S. 307.
[1976] R.P.C. 231.
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Mills', where Viscount Dunedin said (at pp.
280-1):

... After all, what is invention? It is finding out some-
thing which has not been found out by other people.
This Pope in the present patent did. He found out that
the paper would so stick, and the practical problem was
solved. The learned judges below say that all this might
have been done by any one who experimented with
"doctors" and air blasts already known. That is that
some one else might have hit upon the invention. There
are many instances in various branches of science of
independent investigators making the same discovery.
That does not prevent the one who first applies and gets
a patent from having a good patent ....

The same result will be obtained by putting, as
the trial judge did (at p. 274), the "Cripps ques-
tion" as to which Viscount Simon said in Martin
and Biro Swan Ld. v. H. Millwood Ld. 9, at pp.
133-4:
... Your Lordships at least have the opportunity of
affirming that the law on this matter is as stated by
Jenkins, L.J., in Allmanna Svenska Elektriska A/B v.
Burntisland Ship Building Coy. Ld. (1952) 69 R.P.C.
63, and that the proper question to ask is that which was
formulated by Sir Stafford Cripps as counsel in Sharpe
& Dohme Inc. v. Boots Pure Drug Coy. Ld. (1928) 45
R.P.C. 153 at p. 163:

"Was it obvious to any skilled chemist in the state of
chemical knowledge existing at the date of the patent
that he could manufacture valuable therapeutic agents
by making the higher resorcinols by the use of the
condensation and reduction processes described. If the
answer is 'No' the patent is valid, if 'Yes' the patent is
invalid." (I have underlined the law.)

In Canadian General Electric Co. v. Fada
Radio Ld. 'o at p. 101 the Privy Council said:

The law on this subject is, in their Lordships' opinion,
accurately summarized by Maclean J. in his judgment.
His statement is as follows: "There must be a substan-
tial exercise of the inventive power or inventive genius,
though it may in cases be very slight. Slight alterations
or improvements may produce important results, and

8 [1929] A.C. 269.
9 [1956] R.P.C. 125.
to [1930] A.C. 97.

tionnement des proc6d6s. A mon avis, la doctrine a
6t6 bien formul6e par le Conseil priv6 dans Pope
Appliance Corporation c. Spanish River Pulp and
Paper Mills8, ofi le vicomte Dunedin a dit (aux pp.
280 et 281):
[TRADUCTION] ... Apris tout, qu'est-ce qu'une inven-
tion? C'est trouver quelque chose que personne d'autre
n'a trouv6. C'est ce que Pope a fait pour ce brevet. 11 a
trouv6 que le papier adhdrerait de la sorte et le probl6me
pratique a 6t6 r6solu. Les savants juges d'instances
inf6rieures disent que quiconque a expbriment6 les dis-
positifs et les ejets d'air9 d6jA connus aurait pu y
arriver. C'est-A-dire que quelqu'un d'autre aurait pu
l'inventer. Il y a plusieurs exemples de chercheurs ind6-
pendants qui, dans diff6rents domaines de la science, ont
fait la mime d6couverte. Cela ne veut pas dire que le
premier qui demande et obtient un brevet n'a pas un bon
brevet ....

Le r6sultat est le m~me si l'on pose, comme l'a
fait le juge de premiere instance (A la p. 274), la
(question Cripps> au sujet de laquelle le vicomte
Simon a dit, dans Martin and Biro Swan Ltd. v.
H. Millwood Ltd.9 aux pp. 133 et 134:
[TRADUCTION] ... Vos Seigneuries ont au moins la
possibilit6 de statuer que l'6tat du droit sur ce point est
bien 6nonc6 par le lord juge Jenkins, dans Allmanna
Svenska Elektriska A/B v. Burntisland Ship Building
Coy. Ld. (1952) 69 R.P.C. 63, et que la bonne question
A se poser a 6t6 formul6e par sir Stafford Cripps qui
agissait comme avocat dans Sharpe & Dohme Inc. v.
Boots Pure Drug Coy. Ld. (1928) 45 R.P.C. 153 A la
page 163:

uConsid6rant I'6tat de la chimie A la date de l'inven-
tion, aurait-il sembl6 6vident A un chimiste comp6tent
qu'il pouvait produire des agents thbrapeutiques valables
en r6alisant des r6sorcines superieures au moyen des
proc6d6s de condensation et de r6duction d6crits. Si la
r6ponse est ononv, le brevet est valide, si c'est aouiu, le
brevet est invalide.> (J'ai soulign6 le mot droit.)

Dans Canadian General Electric Co. v. Fada
Radio Ltd. 1o A la p. 101, le Conseil priv6 a dit:

[TRADUCTION] L'6tat du droit sur ce point est, de
l'avis de leurs Seigneuries, r6sum6 avec justesse par le
juge MacLean dans son jugement. Le voici: <dl doit y
avoir un exercice reel de l'esprit inventif, mime si dans
certains cas il peut 6tre trbs minime. Des modifications
ou des ambliorations mineures peuvent donner des r6sul-

8 [1929] A.C. 269.
9 [1956] R.P.C. 125.
10 [1930] A.C. 97.
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may disclose great ingenuity. Sometimes it is a combina-
tion that is the invention; if the invention requires
independent thought, ingenuity and skill, producing in a
distinctive form a more efficient result, converting a
comparatively defective apparatus into a useful and
efficient one, rejecting what is bad and useless in former
attempts and retaining what is useful, and uniting them
all into an apparatus which, taken as a whole, is novel,
there is subject-matter. A new combination of well
known devices, and the application thereof to a new and
useful purpose, may require invention to produce it, and
may be good subject-matter for a patent".

I would also draw attention to the following
words of Lord Diplock in Technograph Printed
Circuits Ltd. v Mills & Rockley (Electronics)
Ltd."I at p. 362:

... Once an invention has been made it is generally
possible to postulate a combination of steps by which the
inventor might have arrived at the invention that he
claims in his specification if he started from something
that was already known. But it is only because the
invention has been made and has proved successful that
it is possible to postulate from what starting point and
by what particular combination of steps the inventor
could have arrived at his invention. It may be that taken
in isolation none of the steps which it is now possible to
postulate, if taken in isolation, appears to call for any
inventive ingenuity. It is improbable that this recon-
struction a posteriori represents the mental process by
which the inventor in fact arrived at his invention, but,
even if it were, inventive ingenuity lay in perceiving that
the final result which it was the object of the inventor to
achieve was attainable from the particular starting point
and in his selection of the particular combination of
steps which would lead to that result.

Although professedly dealing only with the
question of inventive ingenuity, Jackett C.J. seems
to me to have considered also the question of
anticipation because he went on to say (at pp.
471-2):

I have not overlooked the detailed references to the
evidence of the experts but, as it seems to me, that
evidence was to a large extent directed to the question
how the Haszeldine work was actually accomplished and
in no way negates the fact that a fair reading of the
1954 paper maps out, in a general way, the sort of

" [19721 R.P.C. 346.

tats importants et peuvent r6v6ler une grande ing6nio-
sit6. Parfois, l'invention est le fruit d'une combinaison; si
l'invention exige une r6flexion, une ing6niosit6 et un
savoir-faire ind6pendants qui produisent, sous une forme
distinctive, un r6sultat plus satisfaisant, transforment un
appareil relativement d6fectueux en un appareil utile et
efficace, rejettent les 616ments mauvais et inutiles des
tentatives ant6rieures et retiennent ceux qui sont utiles
et les fondent dans un dispositif qui, pris dans son
ensemble, est une nouveaut6, il y a matibre A brevet. La
r6alisation d'une nouvelle combinaison de dispositifs
bien connus et leur application A un but nouveau et utile,
peut exiger une d6marche inventive et peut donner
ouverture A un brevet.

J'aimerais 6galement attirer l'attention sur les
propos suivants de lord Diplock dans Technograph
Printed Circuits Ltd. v. Mills & Rockley (Elec-
tronics) Ltd. " A la p. 362:
[TRADUCTION] ... Une fois qu'une invention est r6ali-
s6e, il est g6n6ralement possible d'imaginer les 6tapes
qui ont pu conduire l'inventeur A l'invention qu'il reven-
dique dans son m6moire descriptif s'il est parti de quel-
que chose d6jA connu. Mais c'est seulement parce que
l'invention a 6t6 r6alis6e et s'est av6r6e une r6ussite qu'il
est possible d'imaginer A partir de quoi et par quelles
6tapes particulibres l'inventeur a pu arriver A son inven-
tion. I est possible que, prises isol6ment, aucune des
6tapes qu'il est maintenant possible d'imaginer ne
paraisse 8tre le fruit d'un esprit inventif. 11 est improba-
ble que cette reconstruction a posteriori corresponde au
cheminement suivi par l'inventeur et, mime si c'6tait le
cas, I'esprit inventif r6side dans l'intuition que le r6sultat
final vis6 par l'inventeur pouvait 8tre obtenu d partir de
ce point de d6part et dans son choix des 6tapes particu-
libres qui ont conduit A ce r6sultat.

Bien que d6clarant ne vouloir traiter que de la
question de l'esprit inventif, le juge en chef Jackett
semble avoir examin6 6galement la question de
I'ant6riorit6 parce qu'il a poursuivi en disant (aux
pp. 471 et 472):

Je n'ai pas oubli6 les renvois d6taill6s aux t6moigna-
ges des experts mais, A mon avis, ces t6moignages
visaient en grande partie A 6tablir comment Haszeldine
avait rbellement effectu6 ses expbriences et ils ne nient
aucunement le fait qu'une lecture impartiale de l'article
publi6 en 1954 indique d'une fagon g6ndrale, le genre de

" [1972] R.P.C. 346.
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reaction that was ultimately made, in a more specific
manner, the subject matter of Claim 10.

adding in a footnote:

Out of fairness to the learned Trial Judge, it should be
said that a leisurely study of the relevant testimony and
discussion during the course of the trial, with the aid of
a transcript of the proceedings that was presumably not
available to him, reveals, in my view, that it was directed
to the question of what was in fact done by Haszeldine
and his colleague in a manner that was calculated to
divert attention from the real question (i.e., what was
"taught" by the Haszeldine paper and the other prior
art).

With respect, the words I have underlined indi-
cate a wrong test. It is quite true that the real
question on anticipation was whether Haszeldine
"taught" the subject matter of the invention. How-
ever, this question could not properly be answered
affirmatively on the basis that Haszeldine's paper
did "map out, in a general way, the sort of reac-
tion, that was ultimately made, in a more specific
manner, the subject matter of Claim 10" (i.e. the
invention). The proper test of anticipation is that
which was stated in Pope Appliance Corporation
v. Spanish River Pulp and Paper Mills, by Vis-
count Dunedin (at pp. 275-6):

... The test of anticipation has been dealt with in many
cases. They were enumerated in the very recent case of
British Thomson Houston Co. v. Metropolitan Vickers
Electrical Co. 45 R.P.C. 1. A passage in the judgment
Ibid. 23, runs thus: "In Otto v. Linford (1882) 46 L.T.
35, 46. Holker L.J. expresses himself thus: "We have it
declared in Hill v. Evans (1862) 4 D.F. & J. 288, as the
law, and it seems very reasonable, that the specification
which is relied upon as the anticipation of an invention
must give you the same knowledge as the specification
of the invention itself." And in Flour Oxidising Co. v.
Carr & Co. (1908) 25 R.P.C. 428, 457, Parker J.
(afterwards Lord Parker) says: "Where the question is
solely a question of prior publication, it is not, in my
opinion, enough, to prove that an apparatus described in
an earlier specification could have been used to produce
this or that result. It must also be shown that the
specification contains clear and unmistakable directions
so to use it." And the remarks of Lord Dunedin in
Armstrong, Whitworth & Co. v. Hardcastle (1925) 42
R.P.C. 543, 555, are quite in line with these dicta." In
the same case the test is stated (45 R.P.C. 1, 22), and

r6actions qui ont 6t6 exp6riment6es en dernier lieu et,
plus sp6cifiquement, qui constituent l'objet de la reven-
dication 10.

II a ajoutE dans une note en bas de page:

En toute justice pour le savant juge de premiere
instance, pr&cisons qu'une 6tude attentive des plaidoiries
et des t6moignages pertinents pr6sentbs au cours de
l'audience, facilit6e par la transcription des proc6dures,
document dont il ne disposait probablement pas, r6vble A
mon avis qu'ils ont port6 sur ce que Haszeldine et son
collague avaient rbellement accompli, de maniere A
d6tourner l'attention de la veritable question en litige
(c.-A-d. ce que l'article de Haszeldine et l'6tat antbrieur
de la technique senseignaients).

Avec 6gards, les mots que j'ai soulign6s indi-
quent un critbre erron6. 11 est vrai que la v6ritable
question soulev6e par l'ant6riorit6 est de savoir si
Haszeldine ((enseignait)) ce qui fait l'objet de l'in-
vention. Cependant, on ne peut correctement
r6pondre affirmativement A cette question en
disant que l'article de Haszeldine ((indique, d'une
fagon g6n6rale, le genre de r6actions qui ont 6t6
exp6riment6es en dernier lieu et, plus sp6cifique-
ment, qui constituent l'objet de la revendication no
10) (c.-A-d. l'invention). Le bon critbre d'ant6rio-
rit6 est celui que le vicomte Dunedin a 6nonc6 dans
Pope Appliance Corporation v. Spanish River
Pulp and Paper Mills, (aux pp. 275 et 276):
[TRADUCTION] . . Le critbre d'ant6riorit6 a fait l'objet
de nombreuses d6cisions. Elles sont 6num6r6es dans
l'arrit trbs r6cent British Thomson Houston Co. v.
Metropolitan Vickers Electrical Co., 45 R.P.C. 1. Le
passage suivant est tir6 de ce jugement, Ibid. 23: "Dans
Otto v. Linford (1882), 46 L.T. 35, 46, le lord juge
Holker a dit: 'Nous avons dit dans Hill v. Evans (1862),
4 D.F. & J. 288, qu'il est 6tabli en droit, et cela semble
raisonnable, que le m6moire descriptif sur lequel est
fond6e l'ant6riorit6 d'une invention doit vous apprendre
la mime chose que le m6moire descriptif de l'invention
elle-mime. Et dans Flour Oxidising Co. v. Carr & Co.
(1908), 25 R.P.C. 428, 457, le juge Parker (plus tard
lord Parker) a dit: 'Lorsqu'il s'agit seulement d'une
publication ant6rieure il n'est pas suffisant, A mon avis,
de prouver qu'un appareil d6crit dans un m6moire des-
criptif ant6rieur aurait pu etre utilis6 pour produire tel
ou tel r6sultat. On doit 6galement d6montrer que le
m6moire descriptif contient des instructions claires et
non ambigues sur la manibre de l'utiliser. Et les remar-
ques de lord Dunedin dans l'arrit Armstrong, Whit-
worth & Co. c. Hardcastle ((1925) 42 R.P.C. 543, A la
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turning the particular instance to the general may be
expressed thus: Would a man who was grappling with
the problem solved by the patent attacked, and having
no knowledge of that patent, if he had had the alleged
anticipation in his hand, have said, "That gives me what
I wish?"

To "map out, in a general way, the sort of
reaction" is very far from "giving the same knowl-
edge" or "clear and unmistakeable directions". On
the application of any proper test it cannot be said
that Haszeldine's paper contained clear directions
for a process for the preparation of isohalothane in
the liquid phase. In fact, no one contended at the
trial that this was clearly taught.

It therefore appears to me that the trial judge
was correct in holding that the defence of anticipa-
tion failed, because he was unable to find that it
had been shown on a balance of probabilities that
Haszeldine's paper disclosed the carrying out of
the reaction in the liquid phase. I find strong
confirmation of this conclusion in the undisputed
fact that Halocarbon Corp. at first carried out the
reaction in the gaseous phase. As stated by its
plant manager, the witness O'Donnell, it made
isohalothane by the gaseous phase method before
December 1962, but once they had started using
the process in the liquid phase they never went
back to the old one "because it (the liquid phase)
was better". In my view, this same fact also serves
to disprove the notion that the liquid phase process
was obvious. Seeing that it is admittedly better,
why was it not used sooner, if obvious?

The evidence does not disclose for how long the
gaseous phase process was used by Halocarbon
Corp. However, here is the chronology:

Haszeldine's paper: 1954.

The invention (trial judge at p. 275): July 15,
1961.

Start of use of liquid phase process by Halocar-
bon Corp. (O'Donnell): December 17, 1962.

p. 555) vont tout A fait dans la ligne de ces exigences.)
Le critare est 6nonc6 dans cet arrAt, (45 R.P.C. 1, A la p.
22) et si l'on va du particulier au g6n6ral on peut
exprimer ce critbre ainsi: une personne qui s'attaque au
probl6me r6solu par le brevet contest6 sans avoir aucune
connaissance de ce brevet aurait-elle dit oc'est tout A fait
ce que je cherches, si elle avait eu en main la pr6tendue
ant6riorit?

((Indiquer, d'une fagon g6n6rale, le genre de
r6action)) est bien loin de signifier: eapprendre la
m8me chosen ou fournir (des instructions claires et
non ambiguess. On ne peut pas dire, en appliquant
un bon critbre, que l'article de Haszeldine con-
tenait des instructions claires pour la pr6paration
d'isohalothane en phase liquide. En fait, personne
n'a soutenu en premiere instance que cela y 6tait
clairement enseign6.

J'estime donc que le juge de premiere instance a
eu raison de statuer que le moyen de d6fense fond6
sur l'ant6riorit6 6chouait parce qu'il ne pouvait
conclure qu'il avait 6t6 d6montr6, selon la pr6pon-
d6rance des probabilit6s, que l'article de Haszel-
dine r6v6lait que la r6action se produisait en phase
liquide. Cette conclusion est fortement confirm6e
par le fait non contest6 que Halocarbon Corp. a
d'abord utilis6 la r6action en phase gazeuse.
Comme l'a d6clar6 le directeur de l'usine, le
t6moin O'Donnell, l'isohalothane a 6t6 fabriqu6 en
phase gazeuse jusqu'en d6cembre 1962, mais une
fois le proc6d6 en phase liquide adopt6, I'ancien
proc6d6 n'a plus jamais 6t6 utilis6 [TRADUCTION]
(parce qu'il (le proc6d6 en phase liquide) donnait
de meilleurs r6sultats>. A mon avis, ce fait permet
6galement de rejeter l'id6e que le proc6d6 en phase
liquide 6tait 6vident. Puisqu'il est admis que le
proc6d6 6tait meilleur, pourquoi n'a-t-il pas 6t6
utilis6 plus t6t s'il 6tait 6vident?

La preuve ne revble pas pendant combien de
temps Halocarbon Corp. a utilit6 le proc6d6 en
phase gazeuse. Voici cependant la chronologie des
faits:

Article de Haszeldine: 1954.

L'invention (jugement de premidre instance A la
p. 275): 15 juillet 1961.

D6but de l'utilisation du procd6 en phase liq-
uide par Halocarbon Corp. (O'Donnell): 17
d6cembre 1962.
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Patent issued: August 4, 1964.

In my opinion the Federal Court of Appeal
erred in law in reversing the trial judge and I
would restore his decision on the isohalothane
patent.

The second patent covers the process used by
Halocarbon Ont. for converting isohalothane into
halothane. This is effected by molecular rear-
rangement in the presence of a catalyst again
under the influence of ultra-vilolet irradiation. In a
patent obtained by one Bayer, this very reaction
was described as performed at about 00 C. In the
disclosure it was said: "Undesirable side reactions
occur at higher temperatures and lead to a consid-
erable decrease in yield even at 400C". As to the
Hoechst patent the trial judge said (at p. 284):

The specification of the patent in suit then goes on
and I quote, with the substitutions I indicated at the
outset:

Now, we have surprisingly found that . . .(halothane)
... can be prepared by intramolecular rearrangement of
... (isohalothane) ... by means of aluminum bromide
even at a temperature above 00C, preferably at the
boiling temperature which is about 500C for the starting
compound as well as for the final product.

That is what the patentee claims as the invention; that
is what I find to be the "invitation", assuming it meets
the tests of patentability.

The reason for which this patent was adjudged
invalid is stated as follows (at pp. 286-7):

The inventive step forward alleged by the plaintiff
over Bayer is the successful rearrangement process (with
good yield and no undesirable side effects) using alumi-
num bromide as a catalyst at temperatures above and
00C, preferably at about 500C. One can only conclude
that the temperature integer is, in the mind of the
patentee, an essential element of the invention. The
evidence before me, from the plaintiffs expert, is that
the temperature factor is not an essential part of the
invention or claim. Dr. Schmutzler said the rate of
reaction of the process was a function of temperature; at
lower temperatures the reaction is slower; somewhat
different cooling methods might be required for differ-

D6livrance du brevet; 4 aoflt 1964.

A mon avis, la Cour d'appel f6d6rale a err6 en
droit en infirmant le jugement de premiere
instance et je suis d'avis de le r6tablir en ce qui
concerne le brevet visant l'isohalothane.

Le second brevet vise le proc6d6 utilis6 par
Halocarbon Ont. pour transformer l'isohalothane
en halothane. Cette r6action est un rearrangement
mol6culaire provoqu6 A l'aide d'un catalyseur, tou-
jours sous irradiation ultraviolette. Un brevet
obtenu par un nomm6 Bayer enseigne que la r6ac-
tion s'effectue A une temp6rateure d'environ 00C.
La divulgation affirme: [TRADUCTION] "des tem-
p~ratures plus 6lev6es entrainent des r6actions
secondaires ind6sirables et une diminution consid6-
rable du rendement, m8me A une tempbrature de
400C. Au sujet du brevet Hoechst, le juge de
premiere instance a dit (A la p. 284):

La description du brevet en cause se poursuit de la
manibre suivante, compte tenu des substitutions que j'ai
indiqubes plus haut:

[TRADUCTION] Nous avons alors 6t6 surpris de
d6couvrir que ... [l'halothane] ... pouvait 8tre pr6par6
par r6arrangement mol6culaire de I' . . . [isohalothane]
... A l'aide de bromure d'aluminium, mime A une
temp6rature supbrieure A 00C, et mieux encore A la
temp6rature d'6bullition, soit environ 500C pour le com-
pos6 de d6part ainsi que pour le produit final.

VoilA en quoi consiste l'invention selon le d6tenteur du
brevet; c'est du moins ce que je conclus 8tre l'"inven-
tion" en supposant qu'elle remplisse les critbres de
brevetabilit6.

La raison pour laquelle ce brevet a 6t6 jug6 inva-
lide est 6nonc6e en ces termes (aux pp. 286 et
287):

La demanderesse pr6tend que l'invention ou ambliora-
tion apport6e au brevet Bayer est d'avoir r6ussi A effec-
tuer ledit r6arrangement (avec un bon rendement et sans
aucun effet secondaire ind6sirable) en utilisant du bro-
mure d'aluminium comme catalyseur A une temperature
superieure A 00C, et de pr6f6rence meme A environ
500C. On doit donc conclure que le facteur temp6rature
constitue selon le d6tenteur du brevet un 616ment essen-
tiel de l'invention. Le t6moignage de l'expert de la
demanderesse montre que le facteur temp6rature ne
constitue pas un i6ment essentiel de l'invention ou de la
revendication. Schmutzler affirme que la vitesse de la
r6action dans ce procd6 est fonction de la tempbrature.
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ent temperatures; a convenient way to dissipate heat is
to operate at the boiling point. He went on to say (and I
summarize) that it is not essential to carry out the
plaintiffs process at about 50OC; that there is no special
temperature at which this reaction should be run; 500C.
is not exclusive in any way.

I accept Dr. Schmutzler's statements. I find that the
temperature over OOC, and preferably about 500C. is
not an essential of the invention claimed. If the tempera-
ture asserted by the plaintiff in the patent is not essen-
tial to the alleged invention, then I am unable to see
what inventive ingenuity there was over Bayer.

With respect, I must say that in my view the
trial judge misapprehended Doctor Schmutzler's
statement. Having carefully read the whole evi-
dence and paid special attention to every passage
mentioned by counsel on either side, I am sure that
the only statement by Doctor Schmutzler which
could possibly be relied on to support the above
finding is in the following answer to counsel for
the plaintiff:

MR. MORPHY: Q. To one skilled in the art is it essen-
tial that the entire process in the Hoechst patent
be carried out at 50 degrees?

A. No, it is not essential to carry it out at 50 degrees
because, as the Bayer patent has shown, the rear-
rangement does occur at zero degrees, but under
very undesirable circumstances. If you increase
the temperature above zero degrees, the situation
becomes even more undesirable there is a build-up
of by-products which reduces your yield and may
create separation problems too. So I think that is
the answer, that there is no particular, or no
special temperature at which this reaction should
be run and all I can repeat and stress time and
time again, is that the 50 degree temperature, or
thereabouts, is a particularly convenient tempera-
ture to run the reaction at for the reasons which I
have explained, but it is in no way necessary to
carry out the reaction at exactly that temperature,
which must really be obvious to anybody who is
familiar with carrying out Friedel-Crafts rear-
rangements at that time, which happen to be
exothermic reactions. It is a matter of temperature
control.

A basse temp6rature, la r6action est plus lente; des
m6thodes de refroidissement diff6rentes peuvent 8tre
n6cessaires pour des temp6ratures diff6rentes; proc6der
A la tempbrature d'6bullition constitue un moyen com-
mode de dissiper la chaleur. 11 ajoute (pour l'essentiel)
qu'une tempbrature d'environ 500C n'est pas indispensa-
ble A l'utilisation du proc6d6 de la demanderesse; cette
r6action n'exige pas de temperature particulibre; il n'est
pas absolument n6cessaire de proc6der A une temp6ra-
ture de 500C.

J'accepte la d6claration de Schmutzler. Je conclus
qu'une temperature sup6rieure A OOC, de prbfbrence aux
environs de 500C, ne constitue pas un facteur essentiel
de l'invention revendique. Si la temp6rature indiqu6e
par la demanderesse dans son brevet ne constitue pas un
facteur essentiel de la pr6tendue invention, je ne vois pas
en quoi elle montre une ing6niosit6 inventive par rapport
au brevet Bayer.

Avec 6gards, je dois dire qu'A mon avis le juge
de premiere instance a mal compris la d6claration
du Dr Schmutzler. Ayant lu attentivement toute la
preuve et accord6 une attention sp6ciale A chaque
passage mentionn6 par l'avocat de chaque partie,
je suis certain que la seule d6claration du Dr
Schmutzler susceptible d'6tayer la conclusion
ci-dessus est la r6ponse suivante donn6e A l'avocat
de la demanderesse:

[TRADUCTION] Me MORPHY: Q. Pour une personne
comp6tente en la matibre, est-il essentiel que tout
le proc6d6 du brevet Hoescht se fasse A une temp6-
rature de 50 degr6s?

R. Non, il n'est pas essentiel de le faire A une temp6-
rature de 50 degr6s parce que, comme l'a montr6
le brevet Bayer, le r6arrangement s'effectue A zero
degr6, mais dans des conditions trbs ind6sirables.
Si la temperature est supbrieure A z6ro degr6, la
situation se d6t6riore davantage: il y a formation
de sous-produits, ce qui r6duit le rendement et
peut 6galement crber des problAmes de s6paration.
Je crois que c'est cela la r6ponse, que la r6action
ne doit pas se produire A une temperature donn6e
ou sp6ciale et tout ce que je peux r6p6ter et
souligner encore et encore est que la temperature
de 50 degr6s, ou A peu prbs, est, pour les raisons
que j'ai expliqubes, une tempbrature particulibre-
ment appropri6e pour amorcer la r6action, mais il
n'est aucunement n6cessaire d'effectuer la r6ac-
tion, A cette tempbrature, ce qui doit 8tre 6vident A
quiconque connaissait A ce moment-lA les r6arran-
gements Friedel-Crafts qui sont des r6actions
endothermiques. C'est une question de contrble de
tempbrature.
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This clearly means that the reaction can be carried
out at temperatures other than 500C and not that
carrying it out at temperatures around 500C was
not an essential feature of the invention. This is
borne out by the following statement made by
Doctor Schmultzer in dealing with questions as to
what does the Bayer patent "teach":

... It teaches that the use of aluminum bromide at zero
degrees is feasible in halothane as a medium-is a
feasible method of rearranging iso-halothane to halo-
thane. It also teaches that employing temperatures in
excess of zero degrees leads to the formation of
undesired by-products and a decrease in yield, and even
at a temperature of only 40 degrees there is a very
considerable decrease in yield. So, this constitutes a very
strong prejudice against trying this very reaction at
temperature higher than 40 degrees, which is exactly
the technical advance in the Hoechst patent, because
against this prejudice, the Hoechst people have
employed a higher temperature, namely 50 degrees,
have carried out this rearrangement of iso-halothane to
halothane in a halothane medium, using aluminum bro-
mide as a catalyst at 50 degrees. [My emphasis]

In my view, it is abundantly clear that the
essence of the Hoechst invention was the discovery
that the desired reaction could be obtained more
readily and more economically at temperatures
around 500C instead of having to be done at 00C.
It was the same reaction as described in the Bayer
patent but that patent taught that it had to be
done at about 00C and that undesirable side reac-
tions occurred at higher temperatures. The discov-
ery was that better results without undesirable side
reactions were obtained at about 500C and Doctor
Schmultzer explained:

... you are in for the unforseeable with fluorine com-
pounds and I think that is all there is to it.

The only relief asked for by the appellant in
respect of the second patent is that the case be
referred back to the trial judge.

For those reasons I would allow the appeal
against respondent Halocarbon (Ontario) Limited
with costs in this Court and in the Court of
Appeal, set aside the judgment of the Federal
Court of Appeal, restore the judgment at trial in
so far as it holds that Claim 10 of Canadian

Cela veut clairement dire que la r6action peut
s'effectuer A des temp6ratures autres que 500C et
non que des temp6ratures d'environ 500C ne sont
pas un 616ment essentiel de l'invention. Cela est
confirm6 par la d6claration suivante du D
Schmultzer en r6ponse A des questions sur ce que
le brevet Bayer ((enseigne)):

[TRADUCTION] ... Il enseigne que l'utilisation du bro-
mure d'aluminium A z6ro degr6 est possible dans un
milieu d'halothane-est une m6thode possible de r6ar-
rangement de l'isohalothane en halothane. Il enseigne
6galement que des temperatures sup6rieures A z6ro
degr6 entrainent la formation de sous-produits ind6sira-
bles et une diminution de rendement et que, mime A une
temperature de seulement 40 degr6s, il y a une grande
diminution de rendement. Ceci d6courage fortement
l'essai de cette r6action A des temperatures sup6rieures A
40 degr6s, ce qui constitue en fait le progrbs technique
du brevet Hoechst, parce que malgr6 cette affirmation
d6favorable, les chercheurs de Hoechst ont utilis6 une
temp6rature plus 6lev6e, soit 50 degr6s, ont provoqu6 en
milieu d'halothane le r6arrangement de l'isohalothane
en halothane, utilisant du bromure d'aluminium comme
catalyseur A 50 degr6s. [Les italiques sont de moi.]

A mon avis, il est tout A fait clair que l'essence
de l'invention Hoechst est la d6couverte que la
r6action d6sir6e s'obtient plus facilement et plus
6conomiquement A des temp6ratures d'environ
500C plut~t que OoC. La r6action est la m8me que
celle qui est d6crite au brevet Bayer, mais ce
brevet enseigne qu'elle doit avoir lieu A environ
00C et que des r6actions secondaires ind6sirables
se produisent A des temp6ratures plus 6lev6es. La
d6couverte c'est qu'on obtient de meilleurs r6sul-
tats sans r6actions secondaires ind6sirables A une
temp6rature d'environ 500C et le Dr Schmultzer a
expliqu6:
[TRADUCTION] ... avec les compos6s du fluor, vous
pouvez vous attendre A tout, c'est aussi simple que cela.

Quant au second brevet, I'appelante ne demande
que le renvoi du dossier au juge de premiere
instance.

Pour ces motifs, je suis d'avis d'accueillir le
pourvoi contre l'intimbe Halocarbon (Ontario)
Limited avec d6pens en cette Cour et en Cour
d'appel, d'infirmer le jugement de la Cour d'appel
f6d6rale, de r6tablir le jugement de premiere ins-
tance en tant qu'il statue que la revendication no
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Patent 692,039 is valid and has been infringed by
Halocarbon (Ontario) Limited but set aside said
judgment concerning Claim 2, of patent 652,239,
and refer back this part of the case to the trial
judge for disposition on a proper interpretation of
what constitutes the essence of the invention.

Judgment accordingly, MARTLAND, DICKSON
and ESTEY JJ. dissenting.

Solicitors for the appellant: Rogers, Beveskin &
Parr, Toronto.

Solicitor for the respondents: Donald F. Sim,
Toronto.

10 du brevet canadien no 692,039 est valide et a 6t6
viole par Halocarbon (Ontario) Limited, mais
d'infirmer ledit jugement en ce qui concerne la
revendication no 2 du brevet no 652,239, et de
renvoyer cette partie de la cause au juge de pre-
mibre instance pour adjudication suivant I'inter-
pr6tation voulue de ce qui constitue l'essence de
l'invention.

Jugement en consiquence, les juges MART-
LAND, DICKSON et ESTEY 6tant dissidents.

Procureurs de l'appelante: Rogers, Beveskin &
Parr, Toronto.

Procureur des intimbes: Donald F. Sim,
Toronto.
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J. Gordon Strasser Appellant;

and

Claude Roberge Respondent.

1978: March 16; 1979: October 2.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey and Pratte JJ.

ON APPEAL FROM THE SUPERIOR COURT OF
QUEBEC

Labour law - Participation in an unlawful strike -
Elements of the offence - Burden of proof - Strict
liability offence - Labour Code, R.S.Q. 1964, c. 141,
ss. 1(h), 124.

Labour law - Penal prosecution - Preliminary
arguments - Interested party - Multiple charge -
Several offences in a single count - Labour Code,
R.S.Q. 1964, c. 141, ss. 46, 93, 94, 95, 124, 126, 131,
133 - Summary Convictions Act, R.S.Q. 1964, c. 35, s.
12, as amended by 1970 S.Q., c. 1, s. 4.

Respondent Roberge, who is president of his union,
was charged in 1974 with participating in an unlawful
strike, contrary to the provisions of ss. 124, 94, and 46 of
the Labour Code. The information was signed by appel-
lant Strasser, who was general manager of the business
affected by the strike. The information consisted of two
counts, the first referring to June 27, 1974, and the
second mentioning July 3, 4, 5, 8, 9 and 10, as dates on
which the offence was committed. The Labour Court
having found him guilty on both counts, Roberge
appealed to the Superior Court by trial de novo and was
acquitted on both counts. As the law did not provide for
an appeal to the Court of Appeal at the time, appellant
obtained special leave from this Court to appeal here.
The appeal deals first with the following three prelim-
inary arguments, relied on by respondent:

1. the prosecutor did not allege or show that he was
an interested party within the meaning of the Labour
Code (s. 131);

2. the two counts of the complaint do not contain all
the essential aspects of the offence alleged;

3. the second count of the complaint alleges several
offences in the same count, contrary to the Summary
Convictions Act (s. 12).

The question turns primarily on the elements of the
offence and the evidence which the prosecution must
present.

J. Gordon Strasser Appelant;

et

Claude Roberge Intimg.

1978: 16 mars; 1979: 2 octobre.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Estey et Pratte.

EN APPEL DE LA COUR SUPERIEURE DU QUEBEC

Droit du travail - Participation a une gr've illgale
- Eliments de l'infraction - Fardeau de la preuve -
Infraction de responsabilitg stricte - Code du travail,
S.R.Q. 1964, chap. 141, art. 1h), 124.

Droit du travail - Poursuite pinale - Moyens
prdliminaires - Partie intressge - Accusation multi-
ple - Plusieurs contraventions dans un mime chef -
Code du travail, S.R.Q. 1964, chap. 141, art. 46, 93, 94,
95, 124, 126, 131, 133 - Loi des poursuites sommaires,
S.R.Q. 1964, chap. 35, art. 12, modifig par L.Q. 1970,
chap. 11, art. 4.

L'intim6, Roberge, qui est pr6sident de son syndicat, a
t inculp6 d'avoir particip6 en 1974 A une grave ill6gale,

contrairement aux dispositions des art. 124, 94, et 46 du
Code du travail. La d6nonciation a 6t6 sign6e par
l'appelant, Strasser, qui 6tait g6rant g6n6ral de l'entre-
prise touch6e par la grave. La plainte comporte deux
chefs, le premier se r6f6rant A la date du 27 juin 1974
alors que le second mentionne les 3, 4, 5, 8, 9 et 10
juillet comme 6tant les dates oai l'infraction a 6t6 com-
mise. Le Tribunal du travail I'ayant trouv6 coupable sur
les deux chefs, Roberge interjette appel devant la Cour
sup6rieure par voie de procks de novo et il est acquitt6
sur les deux chefs. La loi ne pr6voyant pas d'appel A la
Cour d'appel A l'6poque, I'appelant a obtenu de cette
Cour l'autorisation sp6ciale de se pourvoir devant elle.
Le pourvoi porte d'abord sur les trois moyens prblimi-
naires suivants invoqu6s par l'intim6:

1. le poursuivant n'a pas all6gu6 ni d6montr6 qu'il
6tait une partie int6ress6e au sens du Code du travail
(art. 131);

2. les deux chefs de la plainte ne contiennent pas tous
les 616ments essentiels de l'infraction reproch6e;

3. le second chef de la plainte reproche plusieurs
contraventions dans un m6me chef, contrairement A la
Loi des poursuites sommaires (art. 12).

La question principale porte sur les 616ments de l'in-
fraction et la preuve qui incombe A la poursuite.
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Held (Dickson, Estey and Pratte JJ. dissenting): The
appeal should be allowed.

Per Martland, Ritchie, Pigeon, Dickson, Beetz, Estey
and Pratte JJ.: On the first preliminary argument, the
evidence disclosed that Strasser was authorized to act
for the employer, which is obviously an interested party.
It was not necessary for appellant to have specific
authorization to lay a complaint, as the general authori-
zation which he held was sufficient. There is also noth-
ing in the relevant legislation requiring him to state his
authorization when he is laying a complaint. The second
argument is also without merit. First, the fact that s.
124 of the Labour Code, under which the complaint was
laid, does not contain the words "is guilty of an offence"
does not mean that the offence was not created. The
existence of the words "is liable to" is sufficient. It also
cannot be argued that the counts are multiple, since
each essentially corresponds to the terms of s. 124,
adding certain details, and each charges respondent with
only one of the three offences created by the section,
namely with having participated in an unlawful strike.
So far as the third argument is concerned, it relates only
to the second count of the complaint, and it supports the
conclusion that the latter should be quashed. The provi-
sions of s. 12 of the Summary Convictions Act are
peremptory: each offence charged must be set out in a
separate count. Whether the offence in the case at bar is
continuous or not, there should have been a separate
count for each day on which the offence is alleged to
have been committed.

Per Martland, Ritchie, Pigeon and Beetz JJ.: In order
to decide on the principal point, it must be determined
what are the elements of the offence charged and what
evidence it is incumbent upon the prosecution to adduce.
So far as the material element of the offence is con-
cerned, the Labour Court correctly held that this ele-
ment is proven once it is established that the accused
abstained from providing his services at the same time
as other workers abstained in concert from providing
theirs. Participation in a strike does not necessarily
mean active participation by the commission of positive
acts. According to the Superior Court, the offence also
contains an intentional element, due to the fact that the
offence is described as the participation by one or more
persons in the concerted inaction of a group. While the
Superior Court was correct on this point, it erred in
holding that proof of this intentional element lies on the
prosecution and that the rule in Hodge's case must be
applied to this evidence. Accordingly, its conclusions
giving Roberge the benefit of the reasonable doubt
cannot be sustained. On the other hand, the Labour
Court concluded that the offence had been committed

Arrit (les juges Dickson, Estey et Pratte 6tant dissi-
dents): Le pourvoi doit 8tre accueilli.

Les juges Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey et Pratte: Sur le premier moyen prbliminaire, la
preuve a d6montr6 que Strasser avait mandat d'agir
pour I'employeur qui est 6videmment une partie intbres-
s6e. 11 n'6tait pas necessaire que l'appelant ait un
mandat sp6cifique pour porter plainte, le mandat g6n6-
ral qu'il d6tenait 6tait suffisant. Rien non plus dans les
lois pertinentes ne l'obligeait A d6noncer son mandat en
portant plainte. Le deuxibme moyen ne peut non plus
8tre retenu. D'abord, ce n'est pas parce que I'art. 124 du
Code du travail, en vertu duquel la plainte a 6t6 port6e,
ne contient pas les mots <<commet une infractiono que
l'infraction n'est pas cr&6e. L'existence des mots (<est
passible de) est suffisante. On ne peut pr6tendre non
plus que les chefs sont multiples puisque chacun reprend
essentiellement les termes de l'art. 124 en y apportant
des pr6cisions et chacun accuse l'intim6 d'une seule des
trois infractions cr66es par l'article savoir, d'avoir parti-
cip6 A une grave ill6gale. Quant au troisibme moyen il
n'affecte que le second chef de la plainte et il permet de
conclure que ce dernier doit 8tre cass6. En effet les
prescriptions de l'art. 12 de la Loi des poursuites som-
maires sont imperatives: chaque contravention repro-
ch6e doit I'8tre sous un chef distinct. Qu'en I'espace
l'infraction soit continue ou non, on aurait dfi avoir un
chef distinct pour chaque jour oai l'infraction est all6-
gu6e avoir 6t6 commise.

Les juges Martland, Ritchie, Pigeon et Beetz: Pour
d6cider de la question principale il faut d6terminer quels
sont les 616ments de l'infraction reproch6e et quelle
preuve incombe A la poursuite. En ce qui a trait d'abord
A l'616ment materiel, le Tribunal du travail a raison de
tenir que cet 616ment est prouv6 dbs qu'est 6tablie
l'abstention de l'inculp6 de fournir sa prestation de
travail en mime temps que d'autres travailleurs s'abs-
tiennent de concert de fournir la leur. Pour participer A
une greve il n'est pas n6cessaire d'y prendre part active-
ment en posant des gestes positifs. Selon la Cour sup6-
rieure, l'infraction comporte aussi un 616ment intention-
nel r6sultant de ce que l'infraction est d6crite comme
une participation par une ou plusieurs personnes A
l'inaction concert6e d'un groupe. Si la Cour supbrieure a
raison sur ce point, elle fait erreur lorsqu'elle statue que
la preuve de cet 616ment intentionnel incombe A la
poursuite et qu'on doit appliquer la r~gle de Hodge A
cette preuve. On ne peut donc retenir ses conclusions
lorsqu'elle donne A Roberge le b6n6fice du doute raison-
nable. Par contre, le Tribunal du travail a conclu A la
commission de l'infraction du fait que I'existence de
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due to the fact that the existence of the material element
of the offence was proven beyond all reasonable doubt.
Although the judgment of the Labour Court was ren-
dered before that of this Court in R. v. Sault Ste.
Marie, [1978] 2 S.C.R. 1299, several indications suggest
that it treated this case as one of strict liability, and it
did so correctly for the following reasons: (1) this was an
offence created by a provincial statute; (2) the legislator
has not explicitly indicated his intention to require proof
of the intentional element by the prosecution; (3) the
offence is of a regulatory nature; (4) nothing in the
wording of the offence indicates that this may be an
offence of absolute liability; (5) in the great majority of
cases to which the prohibition applies, it would be
virtually impossible for the prosecution to establish the
existence of intent except through proof of the material
factor. Finally, the non-participation of respondent in
the concerted action preceding the strike is not a ground
of defence. Although it is necessary for the prosecution
to prove the strike, and therefore, prior concerted action,
it does not have to prove that the accused was connected
with such concerted action and participated in it. What
is important is that respondent associated himself with
the strike, not that he was one of its instigators.

In conclusion, in view of the fact that respondent is
charged with an offence of strict liability, the material
element of this offence was proven beyond any doubt,
and respondent presented no evidence capable of excul-
pating him, the Labour Court properly found him
guilty, and its judgment should be restored as to the first
count.

Per Dickson, Estey and Pratte JJ., dissenting: The
decision of this Court in R, v. Sault Ste. Marie cannot
be employed to shift the burden of proof of the mental
element of intention necessary to the commission of the
offence. Sault Ste. Marie was solely concerned with
"responsibility for negligence" in the context of public
welfare offences and the introduction of some notion of
fault to what would otherwise be absolute liability
offences. If one accepts that the offence under s. 124 of
the Labour Code has, as one of its components, an
intentional element, the result is to negate not only a
finding of absolute liability, but also a finding of strict
liability. Once one has found an intentional element
necessary to the commission of the offence, negligence
becomes irrelevant, for the offence then falls into the
first category of offences, that of mens rea, according to
the classification made in Sault Ste. Marie. This case
therefore cannot be used to justify the rejection of any
need for proof of mens rea by the prosecution and the
shifting of the burden of proof to the accused for an
offence which requires mens rea. There is nothing in the

l'616ment materiel de l'infraction a 6 prouv6e au-delA
de tout doute raisonnable. M~me si le jugement du
Tribunal du travail a 6t6 rendu avant celui de cette Cour
dans R. c. Sault Ste-Marie, [1978] 2 R.C.S. 1299,
plusieurs indices donnent A penser qu'il a trait6 cette
poursuite comme une affaire de responsabilit6 stricte et
il a eu raison de le faire pour les motifs suivants: 1) il
s'agit d'une infraction cr66e par une loi provinciale; 2) le
l6gislateur n'a pas explicitement indiqu6 sa volont6
d'exiger de la poursuite la preuve de l'616ment intention-
nel; 3) il s'agit d'une infraction r6glementaire; 4) rien
dans le libell6 de l'infraction n'indique qu'il peut s'agir
d'une infraction de responsabilit6 absolue; 5) dans le
plus grand nombre de cas vis6s par la prohibition, il
serait virtuellement impossible pour la poursuite d'6ta-
blir I'existence de l'616ment intentionnel autrement que
par la preuve de l'616ment mat6riel. Enfin la non partici-
pation de Roberge A la concertation qui a prc6d6 la
grave n'est pas un moyen de d6fense. En effet, mime si
la poursuite doit prouver la gr6ve et, par cons6quent, la
concertation, elle n'a pas A prouver que l'inculp6 est reli6
A cette concertation et y a particip6. L'important c'est
que l'intim6 se soit joint A la grave et non pas qu'il en ait
6t6 l'un des initiateurs.

En conclusion compte tenu que l'infraction reproch6e
A l'intim6 est de responsabilit6 stricte, que l'616ment
materiel a 6t6 prouv6 hors de tout doute, que l'intim6 n'a
produit aucune preuve tendant A l'innocenter, c'est A
raison que le Tribunal du travail l'a trouv6 coupable, et
le jugement de celui-ci quant au premier chef doit 8tre
r6tabli.

Les juges Dickson, Estey et Pratte, dissidents: L'arrt
de cette Cour dans R. c. Sault Ste-Marie ne peut servir
A d6placer du poursuivant A l'accus6 le fardeau de la
preuve relative A l'616ment moral, l'intention indispensa-
ble A la perp6tration de l'infraction. L'affaire Sault
Ste-Marie porte uniquement sur la aresponsabilit6 pour
n6gligence>> dans le contexte d'infractions contre le bien-
8tre public et sur l'introduction d'un certain concept de
faute applicable A ce qui autrement seraient des infrac-
tions de responsabilit6 absolue. Une fois admis que
l'infraction pr6vue A l'art. 24 du Code du travail com-
prend, entre autres, un 616ment intentionnel, on ne
saurait alors conclure qu'il s'agit d'une infraction de
responsabilit6 absolue ni mime de responsabilit6 stricte.
S'il est reconnu qu'un 616ment intentionnel est n6ces-
saire pour qu'il y ait infraction, la n6gligence devient
hors de cause car l'infraction tombe alors dans la pre-
mibre cat6gorie d'infractions, selon la classification 6ta-
blie dans I'affaire Sault Ste-Marie, dite de mens rea.
On ne saurait donc invoquer cet arr8t pour justifier que
la poursuite ne soit plus tenue de prouver la mens rea et
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language of s. 124 to support such a reversal of the
burden of proof.

Whether one holds the view that the motion of non-
suit should have been granted because there was no
evidence of intention laid by the prosecution, or the
alternative view that a reasonable doubt had been raised
as to the participation of Roberge in the unlawful strike,
the appeal must fail.

R. v. Sault Ste. Marie, [1978] 2 S.C.R. 1299
(applied); Transport Savard Ltie v. Siguin, [1965]
R.D.T. 56; Burke v. Chinier Inc., [1973] T.T. 320;
Thivierge v. Les Editions Graphiques Inc., [1973] T.T.
365; Rodrigue v. Lapointe, [1973] T.T. 370; Pert Knit-
ting Ltd. v. Roy, [1975] R.D.T. 575; Christie Brown
and Co. Ltd. v. Paradis, [1975] T.T. 348; Reilly v.
Lehouiller, [1976] T.T. 183; Girard v. Paquet, [1978]
T.T. 164; Labrie v. Mgtallurgistes unis d'Ambrique,
Local 7443 [1977] T.T. 113; Burke v. Gasoline Station
Ltd., [1973] T.T. 13; Dressler v. Tallman Gravel &
Sand Supply Ltd., [1963] 2 C.C.C. 25; R. v. Mason
(1972), 8 C.C.C. (2d) 546; Office de la Construction du
Qubbec v. Amco Door Installations Ltd., [1977] C.A.
135, leave to appeal denied [1977] 1 S.C.R. x; Record-
er's Court v. Dufour, [1947] Que. K.B. 331; R. v.
Weston Bakeries Ltd., [1969] R.L. 37; Boss9 v. Com-
mission Scolaire Rggionale Honord Mercier, [1977]
T.T. 1; Marchand v. Boivin, [1977] T.T. 125; Interna-
tional Brotherhood of Electrical Workers, Local Union
2085 v. Winnipeg Builders' Exchange, [1967] S.C.R.
628, affirming (1966), 57 D.L.R. (2d) 141; Int. Long-
shoremen's Ass. v. Maritime Employers' Ass., [1979] 1
S.C.R. 120; R. v. Mitchell, [1964] S.C.R. 471; R. v.
Cooper, [1978] 1 S.C.R. 860; R. v. Paul, [1977] 1
S.C.R. 181; Vizeau v. The Queen, [1977] 2 S.C.R. 277;
R. v. Martin, [1942] 1 D.L.R. 391; Proudman v.
Dayman (1941), 67 C.L.R. 536; Montreal Hardware
Mfs. Co. Ltd. v. Dupuis, [1974] R.D.T. 506; Paradis v.
The King, [1934] S.C.R. 165; R. v. Gagnon, [1956]
S.C.R. 635, referred to.

APPEAL from a judgment of the Superior
Court of Quebec, reversing a judgment of the
Labour Court'. Appeal allowed, Dickson, Estey
and Pratte JJ. dissenting.

Gilles Touchette, for the appellant.

Richard Cleary, for the respondent.

'[1974] T.T. 432.

que le fardeau de la preuve incombe A l'accus6 lorsque
l'infraction exige la mens rea. Rien dans le texte de l'art.
124 ne permet de renverser ainsi le fardeau de la preuve.

Soit que l'on juge que la requate en non-lieu aurait dfi
6tre accueillie parce que la poursuite n'avait pas fait la
preuve de l'intention, soit que l'on conclue qu'il y avait
doute raisonnable quant A la participation de Roberge A
la grave ill6gale, le pourvoi doit 6chouer.

Jurisprudence: R. c. Sault Ste-Marie, [1978] 2
R.C.S. 1299 (arrit appliqu6); Transport Savard Lt~e c.
Siguin, [1965] R.D.T. 56; Burke c. Chinier Inc., [1973]
T.T. 320; Thivierge c. Les Editions Graphiques Inc.,
[1973] T.T. 365; Rodrigue c. Lapointe, [1973] T.T.
370; Pert Knitting Ltd. c. Roy, [1975] R.D.T. 575;
Christie Brown and Co. Ltd. c. Paradis, [1975] T.T.
348; Reilly c. Lehouiller, [1976] T.T. 183; Girard c.
Paquet, [1978] T.T. 164; Labrie c. Mgtallurgistes unis
d'Ambrique, Local 7443, [1977] T.T. 113; Burke c.
Gasoline Station Ltd., [1973] T.T. 13; Dressler v. Tall-
man Gravel & Sand Supply Ltd., [1963] 2 C.C.C. 25;
R. v. Mason (1972), 8 C.C.C. (2d) 546; Office de la
Construction du Qubbec c. Amco Door Installations
Ltd., [1977] C.A. 135, autorisation d'appeler refus6e
[1977] 1 R.C.S. x; Recorder's Court c. Dufour, [1947]
B.R. 331; R. c. Weston Bakeries Ltd., [1969] R.L. 37;
Boss6 c. Commission Scolaire Rdgionale Honord Mer-
cier, [1977] T.T.1; Marchand c. Boivin, [1977] T.T.
125; International Brotherhood of Electrical Workers,
Local Union 2085 c. Winnipeg Builders' Exchange,
[1967] R.C.S. 628, confirmant (1966), 57 D.L.R. (2d)
141; Ass. int. des ddbardeurs c. Ass. des employeurs
maritimes, [1979] 1 R.C.S. 120; R. c. Mitchell, [1964]
R.C.S. 471; R. c. Cooper, [1978] 1 R.C.S. 860; R. c.
Paul, [1977] 1 R.C.S. 181; Vizeau c. La Reine, [1977]
2 R.C.S. 277; R. v. Martin, [1942] 1 D.L.R. 391;
Proudman c. Dayman (1941), 67 C.L.R. 536; Montreal
Hardware Mfs. Co. Ltd. c. Dupuis, [1974] R.D.T. 506;
Paradis c. Le Roi, [1934] R.C.S. 165; R. c. Gagnon,
[1956] R.C.S. 635.

POURVOI contre un jugement de la Cour sup6-
rieure du Qubbec qui a infirm6 un jugement du
Tribunal du travail'. Pourvoi accueilli, les juges
Dickson, Estey et Pratte 6tant dissidents.

Gilles Touchette, pour l'appelant.

Richard Cleary, pour l'intim6.

'[1974] T.T. 432.
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The judgment of Martland, Ritchie, Pigeon and
Beetz JJ. was delivered by

BEETZ J.-Appellant layed a complaint against
respondent as follows:

[TRANSLATION] This constitutes the information of:

J. Gordon Strasser

Occupation: General Manager

Address: Pointe Campbell, Chibougamau, District of
Abitibi

who states: I have reasonable and probable grounds to
believe, and do believe, that:

Mr. Claude Roberge, 1406 O'Connell, in Chibouga-
mau, District of Abitibi,

1. On June 27, 1974 Mr. Claude Roberge, being an
officer of Local 5186 of the United Steelworkers of
America, an organization of employees duly certi-
fied to represent the employees of Campbell
Chibougamau Mines Ltd., participated in an
unlawful strike at the mine of Campbell Chibouga-
mau Mines Ltd., the whole contrary to the provi-
sions of the Labour Code, in particular ss. 124, 94
and 46 of the said Code;

2. On July 3, 4, 5, 8, 9 and 10, 1974 Mr. Claude
Roberge, being an officer of Local 5186 of the
United Steelworkers of America, an organization of
employees duly certified to represent the employees
of Campbell Chibougamau Mines Ltd. participated
in an unlawful strike at the mine of Campbell
Chibougamau Mines Ltd., the whole contrary to
the provisions of the Labour Code, in particular ss.
124, 94 and 46 of the said Code.

I therefore ask for justice and do sign:
(signed) J. GORDON STRASSER

Sworn before me at
Chibougamau, this 15th
day of July, 1974.

(signed) DENISE PLOURDE

Justice of the Peace acting
in and for the Province of Quebec.

On August 6, 1974 the respondent entered a
plea of not guilty. On October 28, 1974 Judge
Melangon of the Labour Court-as he then was-
found respondent guilty on both counts of the
complaint and imposed on him a fine of $700 plus
costs, namely $100 for each day of the offence, the

Le jugement des juges Martland, Ritchie,
Pigeon et Beetz a 6t& rendu par

LE JUGE BEETz-L'appelant a port6 plainte
contre l'intimb comme suit:

Les pr6sentes constituent la d6nonciation de:

J. Gordon Strasser

Occupation: gbrant-g~nbral

Adresse: Pointe Campbell, Chibougamau, district
d'Abitibi

qui d6clare: j'ai des motifs raisonnables et probables
pour croire et je crois que:

M. Claude Roberge, 1406 O'Connell A Chibougamau,
district d'Abitibi

1. Le 27 juin 1974, M. Claude Roberge, 6tant un
officier du Local 5186 de Les M6tallurgistes Unis
d'Ambrique, une association de salari6s doment
accr6dit6e pour repr6senter les employ~s de Camp-
bell Chibougamau Mines Ltd., a particip6 A une
grbve ill6gale A la mine de la compagnie Campbell
Chibougamau Mines Ltd., le tout contrairement
aux dispositions du Code du Travail et plus particu-
librement des articles 124, 94 et 46 dudit Code:

2. Les 3, 4, 5, 8, 9, 10 juillet 1974, M. Claude
Roberge, 6tant un officier du Local 5186 de Les
M6tallurgistes Unis d'Ambrique, une association de
salari6s dament accr6dit6e pour repr6senter les
employ6s de Campbell Chibougamau Mines Ltd., a
particip6 A une grbve ill6gale A la mine de la
compagnie Campbell Chibougamau Mines Ltd., le
tout contrairement aux dispositions du Code du
Travail et plus particulibrement des articles 124, 94
et 46 dudit Code.

C'est pourquoi je demande justice et je signe:
(sign6) J. GORDON STRASSER

Asserment6 devant moi,
A Chibougamau, ce 15
jour de juillet 1974.
(sign&) DENISE PLOURDE
Juge de Paix agissant dans
et pour la Province de Qu6bec.

Le 6 aofit 1974, l'intim6 enregistre un plaidoyer
de non culpabilit6. Le 28 octobre 1974, le juge
Melangon du Tribunal du travail,-il n'6tait pas
encore juge de la Cour sup6rieure,-d6clare l'in-
tim6 coupable sur les deux chefs de la plainte et lui
impose une amende de $700 plus les frais, soit

S.
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minimum provided by the Act: [1974] T.T. 432.

Respondent appealed to the Superior Court by
trial de novo, but this trial was based solely on the
evidence presented to Judge Melangon, the tran-
script of which was entered in the record of the
Superior Court. On June 30, 1975 McNicoll J. of
the Superior Court allowed the appeal and found
respondent not guilty on both counts.

At the time, the law of Quebec did not provide
for an appeal to the Court of Appeal. Appellant
obtained special leave from this Court to appeal
here.

I-Facts

In his brief, appellant gives a summary of the
facts which is not disputed by respondent:

[TRANSLATION] At all times relevant hereto,
respondent was president of the union certified to repre-
sent the employees of Campbell Chibougamau Mines
Ltd., in accordance with the provisions of the Labour
Code of Quebec.

During 1974, while a collective agreement was in
effect, the employees asked that their salary rates be
revised. There was an initial agreement in March 1974;
however, subsequently representatives of the union,
including respondent, submitted new demands to the
company in light of the increase in the cost of living.

In particular, there were four meetings in June 1974
between representatives of the company and of the
union. At these meetings, respondent asked for a read-
justment of wages on the order of one dollar ($1.00) an
hour; in addition, he suggested at one of these meetings
that the company "could foresee problems" if the
union's demand was not granted.

In fact, a concerted work stoppage occurred on each
of the dates mentioned in the information. On each of
these dates, the respondent did not report to work. It
was also admitted that respondent did not call the
company on these dates to request permission to be
absent, in accordance with established procedure.
Respondent put forward no evidence in his defence.

II-Preliminary arguments put forward by
respondent for Quashing the complaint

$100 pour chacun des jours de l'infraction, le
minimum pr6vu par la loi: [1974] T.T. 432.

L'intim6 a interjet6 appel devant la Cour sup6-
rieure par voie de proc6s de novo mais ce proces
s'est fond6 uniquement sur la preuve faite devant
le juge Melangon, dont la transcription a 6t6 versbe
au dossier de la Cour superieure. Le 30 juin 1975,
le juge McNicoll de la Cour supbrieure accueille
l'appel et d6clare I'intim6 non coupable sur les
deux chefs.

A 1'6poque, la loi ne pr6voyait pas d'appel A la
Cour d'appel. L'appelant a obtenu de cette Cour
l'autorisation sp6ciale de se pourvoir devant elle.

I-Les faits

Dans son m6moire, I'appelant fait un r6sum6 des
faits qui n'est pas contest6 par l'intim6:

L'intim6 6tait, en tout temps pertinent aux pr6sentes,
pr6sident de l'association accr6dit6e pour repr6senter les
employ~s de la Compagnie Campbell Chibougamau
Mines Ltd., conform6ment aux dispositions du Code du
travail du Qu6bec.

Au cours de l'ann6e 1974, alors qu'une convention
collective 6tait en vigueur, les employ6s demandbrent
que les taux de salaire soient r6vis6s. 11 y eut une
premiere entente au mois de mars 1974; toutefois, par la
suite des repr6sentants de l'association dont l'intim6,
pr6sentbrent A la Compagnie de nouvelles demandes en
raison de l'augmentation du coilt de la vie.

Plus particulibrement, il y eut quatre rencontres au
mois de juin 1974 entre les repr6sentants de la Compa-
gnie et ceux de l'association. Au cours de ces rencontres,
l'intim6 demanda un r6ajustement des salaires de l'ordre
de un dollar ($1.00) l'heure; de plus, il laissa entendre,
lors de l'une de ces rencontres, que la Compagnie spou-
vait envisager des problmeso si la demande de l'Asso-
ciation n'6tait pas agr66e.

De fait, il se produisit un arr8t concert6 de travail A
chacune des dates mentionn6es dans la d6nonciation. A
chacune de ces dates, l'intim6 ne se pr6senta pas au
travail. 11 fut 6galement admis que l'intim6 n'avait pas
appel6 la compagnie A ces dates pour demander un
permis d'absence, conform6ment A une proc6dure 6ta-
blie. L'intim6 ne pr6senta aucune preuve en d6fense.

II-Moyens prbliminaires invogu6s par l'intim6
pour faire casser la plainte
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Before the trial commenced before the Labour
Court and then in the Superior Court, respondent
unsuccessfully put forward three arguments for
quashing the complaint; and he continued to plead
them in this Court:

[TRANSLATION] (1) the prosecutor did not allege or
show that he was an interested party within the
meaning of s. 131 of the Labour Code;

(2) the two (2) counts of the complaint do not contain
all the essential aspects of the offence alleged, and
in particular, do not disclose in what way the strike
was unlawful;

(3) the second count of the complaint alleges several
offences in the same count, contrary to s. 12 of the
Summary Convictions Act, S.R.Q. 1964, c. 35, as
amended by S.Q . 1970, c. 11.

1. First argument. This argument is based on s.
131 of the Labour Code, R.S.Q. 1964, c. 141:

131. Any penal prosecution under this code may be
taken by the chief investigation commissioner or by any
interested party.

The fines provided for in this act shall be paid into the
consolidated revenue fund.

The Labour Code does not explain what an
"interested party" is. Respondent contended that
interested parties are only [TRANSLATION] "per-
sons who have rights under the Labour Code", and
that only an employer is authorized by the Code to
bring proceedings for participation in an unlawful
strike.

In an initial unpublished judgment, rendered on
October 8, 1974, on preliminary arguments, the
Labour Court refused to allow this argument
[TRANSLATION] "declining its jurisdiction ...
because this is a question which might be the
subject of evidence when the case is heard"; how-
ever, it reserved respondent's right to move for
nonsuit subsequently if the prosecution did not
establish this fact. In other words, the Court held
that this argument was not a true declinatory
exception on which it was necessary and possible
to rule in limine litis, but an argument raising a
question of fact on which jurisdiction might
depend. On this point, the Labour Court followed

Avant que le procks ne s'engage devant le Tribu-
nal du travail et ensuite en Cour supbrieure, I'in-
tim6 a invoqu6 sans succ6s trois moyens pour faire
casser la plainte; et il a continu6 de les plaider
devant cette Cour:

(1) Le poursuivant n'a pas all6gu6, ni d6montr6 qu'il
6tait une partie intbressbe au sens de l'article 131
du Code du Travail;

(2) Les deux (2) chefs de la plainte ne contiennent pas
tous les 616ments essentiels de I'infraction repro-
ch6e, plus particulibrement, ne rbvilent pas en quoi
la gr6ve est ill6gale;

(3) Le deuxibme chef de la plainte reproche plusieurs
contraventions dans un mime chef contrairement A
I'article 12 de la Loi des poursuites sommaires,
S.R.Q. 1964, chap. 35, tel que modifi6 par S.Q.
1970, chap. 11.

1. Le premier moyen. Ce moyen est fond6 sur
l'art. 131 du Code du travail, S.R.Q. 1964, chap.
141:

131. Toute poursuite p6nale en vertu du pr6sent code
peut tre intent6e par le commissaire-enqu8teur en chef
ou une partie intbressbe.

Les amendes prbvues A la pr6sente loi sont vers6es au
fonds consolid6 du revenu.

Le Code du travail ne pr6cise pas qui est une
((partie int6ress6e)). L'intim6 soutient que seules
sont parties int6ress6es des personnes qui ont des
droits en vertu du Code du travail), et que seul
l'employeur est habilit6 par le Code A intenter une
poursuite pour participation A une gr6ve ill6gale.

Dans un premier jugement non publi6 rendu le 8
octobre 1974, sur les moyens prbliminaires, le Tri-
bunal du travail refuse d'accueillir ce moyen
((d6clinant sa juridiction ... parce qu'il s'agit d'une
question qui pourrait faire l'objet d'une preuve lors
du d6roulement de la cause)); il r6serve cependant A
l'intim6 le droit de demander plus tard un non-lieu
si la poursuite n'6tablit pas ce fait. En d'autres
termes, le Tribunal d6cide que ce moyen n'est pas
une veritable exception d6clinatoire sur laquelle il
est n6cessaire et possible de statuer in limine litis
mais un moyen soulevant une question de fait dont
peut d6pendre la juridiction. Le Tribunal du tra-
vail suit sur ce point la jurisprudence pr6domi-
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the principal line of authority: Transport Savard
Lte v. Siguin2 ; Burke v. Chinier Inc. ; Thivierge
v. Les Editions Graphiques Inc. 4; Rodrigue v.
Lapointe'; Pert Knitting Ltd. v. Roy 6; Christie
Brown and Co. Ltd. v. Paradis'; Reilly v.
Lehouiller and Girard v. Paquet9 . However, this
line of authority is not consistent: see Labrie v.
Mitallurgistes unis d'Ambrique, Local 7443 1o

There was in fact in the case at bar a motion for
nonsuit once the prosecution evidence was com-
plete, but this motion, which was dismissed, no
longer dealt with the first preliminary argument: it
was based on the contention that there had been a
total absence of evidence that respondent had par-
ticipated in the strike. In its final judgment, the
Labour Court did not expressly dispose of the first
argument, but dismissed it by implication since it
found respondent guilty. The Superior Court did
not decide the matter either, merely expressing its
concurrence with the Labour Court so far as the
preliminary arguments were concerned.

In my opinion, the first preliminary argument
was dismissed because the evidence disclosed
another fact making that argument irrelevant:
appellant was authorized to act for the employer,
and it is not disputed that the employer is an
interested party.

Appellant was called as a witness and identified
himself as follows:
[TRANSLATION] Mr. J. GORDON STRASSER

47 years old, GENERAL MANAGER OF

CAMPBELL CHIBOUGAMAU MINE
DOMICILED AT I POINTE CAMPBELL

CHIBOUGAMAU

He then began his deposition:
[TRANSLATION] Q. Mr. Strasser, in identifying your-

self you mentioned that you were the General
2 [1965] R.D.T. 56.
3 [1973] T.T. 320.
4 [1973] T.T. 365.
s [1973] T.T. 370.
6 [1975] R.D.T. 575.

[19751 T.T. 348.
8 [1976] T.T. 183.
9 [1978] T.T. 164.
10 [1977] T.T. 113.

nante: Transport Savard Ltie c. Siguin 2; Burke c.
Chinier Inc. 3; Thivierge c. Les Editions Graphi-
ques Inc. 4; Rodrigue c. Lapointe'; Pert Knitting
Ltd. c. Roy 6; Christie Brown and Co. Ltd. c.
Paradis7 ; Reilly c. Lehouiller'; Girard c. Paquet9 .
Cette jurisprudence n'est cependant pas constante:
voir Labrie c. Mgtallurgistes unis d'Ambrique,
Local 7443o10

Dans l'esp6ce, il y eut effectivement demande de
non-lieu une fois close la preuve de la poursuite
mais cette demande, qui fut rejet6e, ne portait plus
sur le premier moyen pr6liminaire: elle 6tait
fond6e sur la pr6tention qu'il y avait absence totale
de preuve que l'intim6 avait particip6 A la grave.
Dans son jugement final, le Tribunal du travail ne
dispose pas express6ment du premier moyen mais
il le rejette implicitement puisqu'il d6clare l'intim6
coupable. La Cour superieure ne se prononce pas
non plus, se contentant d'exprimer son accord avec
le Tribunal du travail pour ce qui est des moyens
prbliminaires.

Si le premier moyen pr6liminaire a 6 rejet6,
c'est A mon avis parce que la preuve a d6montr6 un
autre fait qui rend ce moyen non pertinent: l'appe-
lant avait mandat d'agir pour l'employeur; or il
n'est pas contest6 que l'employeur soit une partie
int6ress6e.

Cit6 comme t6moin, I'appelant s'identifie:

M. J. GORDON STRASSER
47 ans, GtRANT GtNtRAL DE LA
MINE CAMPBELL CHIBOUGAMAU
DOMICILIt A 1 POINTE CAMPBELL

CHIBOUGAMAU

II commence ensuite sa d6position:
Q. Monsieur Strasser, en vous identifiant vous avez

mentionn6 que vous 6tiez le gbrant g6n6tal de la
2 [1965] R.D.T. 56.

[1973] T.T. 320.
4 [1973] T.T. 365.

[1973] T.T. 370.
6 [1975] R.D.T. 575.

[1975] T.T. 348.
8 [1976] T.T. 183.

[1978] T.T. 164.
o [1977] T.T. 113.
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Manager of the Campbell Chibougamau Mine: is
that the case?

A. Yes.

Q. Mr. Strasser, were you General Manager of the
Campbell Chibougamau Mine from June twenty-
seven (27) and including that date, and during the
month of July, nineteen seventy-four (1974)?

A. Yes.

In cross-examination, appellant testified as
follows:

[TRANSLATION] Q. Mr. Strasser, were you author-
ized in any way whatever to sign this information?

A. Yes.

Q.
A.

By whom and at what time, on what day?
I have authority to take such action as senior
officer in the region.

Q. In what way-you were not specially authorized
to lay this complaint by a resolution of your
company, or by some other means?

At this point, the deposition was interrupted by
an objection which the Court dismissed. The fol-
lowing passage then occurs:

[TRANSLATION] A. I was not specially authorized to
lay this complaint, but I had general authorization
to act in this manner as part of my responsibilities
and my duties.

By Mr. RICHARD CLEARY, Counsel for the
accused:

Q. So, if I understand you correctly, there was no
resolution by the board of directors or by any
other authority in the company authorizing you
specifically to lay this complaint?

A. There was no specific authorization to lay this
complaint.

This deposition is not contradicted. In my opin-
ion, it proves that appellant held sufficient author-
ity from his employer to lay the complaint; and the
trial judge appears to have correctly concluded in
his final judgment of October 28, 1974 that appel-
lant acted in his capacity as agent of the employer.
At p. 436, he wrote:

[TRANSLATION] "The first witness for the prosecu-
tion was Mr. J. Gordon Strasser, General Manager of
the Campbell Chibougamau Mine. He stated that it was
in this capacity and in light of his responsibilities in this

mine Campbell Chibougamau, est-ce que c'est
bien la situation?

R. Oui.

Q. Monsieur Strasser, 6tiez-vous le g6rant g6nbral de
la mine Campbell Chibougamau A compter du
vingt-sept (27) juin et y compris cette date, et
pendant le mois de juillet mil neuf cent soixante-
quatorze (1974)?

R. Oui.

En contre-interrogatoire, I'appelant t6moigne
comme suit:

Q. Monsieur Strasser, 6tiez-vous, avez-vous 6t6 auto-
ris6 de quelques fagons que ce soit A signer la
pr6sente d6nonciation?

R. Oui.

Q.
R.

Par qui et A quel moment, quel jour?
J'ai l'autorit6 de poser de tels gestes A titre d'offi-
cier senior dans la r6gion.

Q. En quelque sorte vous n'6tiez pas autoris6 sp6ciale-
ment A disposer la pr6sente plainte par une r6solu-
tion de votre compagnie, ou d'une autre fagon?

A ce moment, la d6position est interrompue par
une objection que le tribunal rejette. Vient ensuite
le passage suivant:

R. Je n'6tais pas autoris6 particulibrement A porter
cette plainte mais j'ai l'autorisation g6nbrale d'agir
de cette fagon comme partie de mes responsabili-
t6s et de mes fonctions.

Par Me RICHARD CLEARY, Procureur des
inculp6s:

Q. Ainsi, si je vous comprends bien il n'y a aucune
r6solution par le bureau de direction ou par une
autre autorit6 de la compagnie vous autorisant
particulibrement A porter la pr6sente plainte?

R. 11 n'y avait pas d'autorisation sp6cifique A porter
la pr6sente plainte.

Cette d6position n'est pas contredite. Elle
prouve A mon avis que l'appelant tenait de l'em-
ployeur un mandat suffisant pour porter plainte; et
le premier juge me parait avoir conclu avec raison
dans son jugement final du 28 octobre 1974 que
c'est en sa qualit6 de mandataire de l'employeur
que l'appelant a agi. 11 6crit A la p. 436:

((Le premier t6moin de la poursuite fut monsieur J.
Gordon Strasser, g6rant g6n6ral de la Mine Campbell
Chibougamau. II d6clara que c'est en cette qualit6 et vu
ses responsabilit6s A ce titre qu'il a port6 et sign6 la
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regard that he layed and signed this complaint, his
interest clearly being in seeing that the mines managed
by him produced and were not stopped by an unlawful
strike." (My underlining.)

I do not think it is necessary for appellant to
have received specific authorization to lay this
complaint. I do not see why, in the case of a strike
in which it may be thought advisable to lay com-
plaints against scores or hundreds of persons, the
general manager of a mine, the senior officer of a
company in a given region, needs a specific resolu-
tion from the board of directors authorizing him to
file each complaint. His case is covered by art.
1705 of the Civil Code:

Art. 1705. Powers granted to persons of a certain
profession or calling to do any thing in the ordinary
course of the business which they follow, need not be
specified; they are inferred from the nature of such
profession or calling.

In his submission counsel for the respondent
argued that appellant did not purport to act on his
employer's behalf. Of course, the information
could have been worded differently. For example,
it could have been made in his name by the
appellant "in his capacity as a duly authorized
agent of Campbell Chibougamau Mines Ltd.", or
by "Campbell Chibougamau Mines Ltd., repre-
sented by its agent, J. Gordon Strasser". However,
I find nothing in the Labour Code or in the
Summary Convictions Act, R.S.Q. 1964, c. 35, as
amended, requiring a person laying a complaint to
give notice of his mandate. Section 133 of the
Labour Code provides that:

Any employer or association may be represented, for
the purposes of this code, by duly empowered
representatives.

This provision extends to penal proceedings cov-
ered by the Code and differs from the general rule
of procedure that in a civil matter a person cannot
use the name of another to plead, except the
Crown through authorized representatives (art. 59
C.C.P.).

I know of no peremptory provision in the legisla-
tion in effect at the relevant period which requires
a complainant to state in the information in what

pr6sente plainte, son int6r8t 6tant 6videmment que les
mines qu'il dirige produisent et ne soient pas arrit6es
par une gr6ve ill6gales. (C'est moi qui souligne.)

Il ne me parait pas n6cessaire que l'appelant ait
requ le mandat sp6cifique de porter cette plainte.
Je vois mal que dans le cas d'une grave oi il peut
tre jug6 opportun de porter plainte contre des

dizaines ou des centaines de personnes, le gbrant
g6n6ral d'une mine, officier sup6rieur d'une corpo-
ration dans une r6gion donn6e, ait besoin d'une
r6solution sp6cifique du conseil d'administration
lui donnant mandat de porter chaque plainte. Son
cas est couvert par l'art. 1705 du Code civil:

Art. 1705. Les pouvoirs que l'on donne d des person-
nes qui exercent certaines professions ou fonctions de
faire quelque chose dans le cours ordinaire des affaires
dont elles s'occupent, n'ont pas besoin d'8tre sp6cifi6s,
mais s'infbrent de la nature de telle profession ou
fonction.

Dans son m6moire, le procureur de l'intim6
plaide que l'appelant n'a pas agi au nom de l'em-
ployeur. La d6nonciation aurait 6videmment pu
atre libell6e autrement. Par exemple, elle aurait pu
8tre faite sous son nom par l'appelant, ((en sa
qualit6 de mandataire dfiment autoris6 de la Com-
pagnie Campbell Chibougamau Mines Ltd.,)) ou
encore, par la <<Compagnie Campbell Chibouga-
mau Mines Ltd., repr6sent6e par son mandataire,
J. Gordon Strasser). Mais je ne vois rien dans le
Code du travail ou dans la Loi des poursuites
sommaires, S.R.Q. 1964, chap. 35, et ses amende-
ments, qui oblige celui qui porte plainte A d6noncer
son mandat. L'article 133 du Code du travail
porte que:

Tout employeur, toute association peut se faire repr6-
senter pour les fins du pr6sent code par des repr6sen-
tants dfiment mandat6s.

Cette disposition s'6tend aux poursuites p6nales
pr6vues par le Code et diff&re de la r6gle gbnbrale
de proc6dure qui veut qu'en matibre civile nul ne
puisse plaider sous le nom d'autrui, hormis le
Souverain par des repr6sentants autoris6s (art. 59
C.p.c.)

Je ne connais dans les textes l6gislatifs en
vigueur A I'6poque pertinente aucune disposition
impbrative qui impose au poursuivant de dire dans
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respect he is an interested party or whether he is
acting for an interested party. I also do not see
what detriment the person charged can suffer from
the fact that the complaint does not contain these
items of information. What is important is that the
person filing the complaint be in fact an interested
party or the agent of an interested party, and that
this interest or mandate be proven. In the case at
bar appellant's mandate was proven. In order to
dismiss the first preliminary argument relied on by
respondent, there is accordingly no reason to
decide whether, apart from his mandate, appellant
was personally an interested party.

2. Second argument. In order to understand this
argument and weigh its validity, the relevant
provisions of the Labour Code must first be cited
or summarized:

46. If the intervention of the conciliation officer has
been unsuccessful, the right to strike or lock-out shall
accrue sixty days or, in the case of the making of a first
agreement, ninety days after the Minister has received
the notification provided for in section 43, unless the
parties submit their dispute to a council of arbitration.

93. Strikes are prohibited in all circumstances to the
police officers and firemen in the employ of a municipal
corporation.

94. It is forbidden to strike so long as an association
of the employees concerned has not been certified or
recognized and has not obtained the right to strike under
section 46.

95. It is forbidden to strike during the period of a
collective agreement, unless the agreement contains a
clause permitting the revision thereof by the parties and
the conditions prescribed in the preceding section have
been observed.

Section 99 contains provisions relating to strikes
by employees of a public service. Like ss. 94 and
95, it refers to s. 46.

Sections 124 and 126 read as follows:
124. Any person declaring or instigating a strike or

lock-out contrary to the provisions of this code, or
participating therein, shall be liable, in the case of an
employer, association or officer or representative of an
association, to a fine of one hundred to one thousand
dollars for each day or part of a day during which such
strike or lock-out exists and, in all other cases, to a fine
of ten to fifty dollars for each such day or part of a day.

la d6nonciation en quoi il est une partie int6ress6e
ou s'il agit au nom d'une partie int6ress6e. Je ne
vois pas non plus quel pr6judice la personne pour-
suivie peut subir du fait que la plainte ne comporte
pas ces particularit6s. Ce qui importe, c'est que la
personne qui porte plainte soit effectivement une
partie int6ress6e ou soit le mandataire d'une partie
int6ress6e, et que cet int&t ou ce mandat soit
prouv6. En l'instance, le mandat de l'appelant est
prouv6. Il n'y a donc pas lieu de d6cider pour
rejeter le premier moyen preliminaire invoque par
l'intim6, si, abstraction faite de son mandat, I'ap-
pelant est personnellement une partie int6ress6e.

2. Le deuxibme moyen. Pour comprendre ce
moyen et en juger, il importe d'abord de citer ou
r6sumer les dispositions pertinentes du Code du
travail:

46. Si l'intervention du conciliateur a 6t6 infruc-
tueuse, le droit A la grave ou au lock-out est acquis
soixante jours ou, s'il s'agit de la conclusion d'une
premiere convention, quatre-ving-dix jours, aprbs la
r6ception par le ministre de I'avis pr6vu A l'article 43, a
moins que les parties ne soumettent leur diff6rend i un
conseil d'arbitrage.

93. Toute grave est interdite en toute circonstance
aux policiers et pompiers A I'emploi d'une corporation
municipale.

94. La grave est interdite tant qu'une association des
salaries en cause n'a pas 6t6 accr6dit6e et n'y a pas
acquis droit suivant l'article 46.

95. La grave est prohib6e pendant la dur6e d'une
convention collective, A moins que celle-ci ne renferme
une clause en permettant la r6vision par les parties et
que les conditions prescrites A I'article pr6c6dent n'aient
6t6 observ6es.

L'article 99 comporte des dispositions particuli6-
res A la grave des employ6s des services publics.
Comme les art. 94 et 95, il renvoie A l'art. 46.

Les articles 124 et 126 se lisent comme suit:
124. Quiconque d6clare ou provoque une grave ou un

lock-out contrairement aux dispositions du pr6sent code,
ou y participe, est passible, s'il s'agit d'un employeur,
d'une association ou d'un officier ou repr6sentant d'une
association, d'une amende de cent A mille dollars pour
chaque jour ou partie de jour pendant lequel cette grave
ou ce lock-out existe et, dans tous autres cas, d'une
amende de dix A cinquante dollars pour chaque tel jour
ou partie de jour.
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126. Any person who fails to comply with any obliga-
tion or prohibition imposed by this code, by a regulation
of the Lieutenant-Governor in Council or by a regula-
tion or decision of the Board, is guilty of an offence and
liable, unless another penalty is applicable, to a fine of
twenty five to one hundred dollars and of one hundred to
one thousand dollars for any subsequent offence within
two years.

As counsel for the respondent explained in his
submission, the second argument is twofold. First,
he maintained that s. 124 of the Labour Code,
mentioned in the complaint, only provides for
penalties and creates no offence, because it does
not contain the formula "is guilty of an offence":
the complaint should have referred to s. 126. Fur-
thermore, as the complaint does not indicate in
what respect the strike is unlawful, he argued that
respondent is confronted by a multiple charge,
namely that of having contravened ss. 93, 94, 95
and 99.

After hearing counsel for the respondent on this
point, the Court did not require counsel for the
appellant to reply, as it was of the opinion that the
Labour Court and the Superior Court correctly
dismissed this argument.

I concur in the reasons of the Labour Court
regarding the first part of this preliminary
argument:
[TRANSLATION] . . . it is clear that if s. 126 of the
Labour Code creates a complaint, creates an offence of
a general nature, s. 124 of the Code also creates, not one
offence, but several offences related to what is called a
strike instigated or existing contrary to the provisions of
the Code.

Thus, under s. 124 of the Labour Code, someone can
be charged with having declared a strike, can be charged
with having participated in a strike, and can be charged
with having instigated a strike, contrary to the provi-
sions of the Code, and these are three (3) different
situations giving rise, which may give rise, to three (3)
complaints or three (3) counts in the same complaint.

... while I admit that action could have been taken
under both s. 126 and s. 124 of the Labour Code, the
fact that the action was taken purely under s. 124 L.C.
does not exclude and does not make unlawful the com-
plaint as laid.

126. Quiconque fait d6faut de se conformer A une
obligation ou A une prohibition impos6e par le pr6sent
code, ou par un r6glement du lieutenant-gouverneur en
conseil, ou par un r6glement ou une d6cision d'un enque-
teur, d'un commissaire-enquiteur, du tribunal ou d'un
de ses juges, commet une infraction et est passible, A
moins qu'une autre peine ne soit applicable, d'une
amende de vingt-cinq A cent dollars et de cent A mille
dollars pour chaque r6cidive dans les deux ans.

Comme l'explique le procureur de l'intim6 dans
son m6moire, le deuxibme moyen comporte deux
branches. D'abord, I'art. 124 du Code du travail
mentionn6 dans la plainte ne ferait que pr6voir des
peines et ne cr6erait aucune infraction car il ne
comporte pas la formule <<commet une infraction);
c'est A l'art. 126 que la plainte aurait dfi r6f6rer.
Ensuite, la plainte ne pr6cisant pas en quoi la
grave est ill6gale, l'intim6 ferait face A une accusa-
tion multiple, soit celle d'avoir enfreint les art. 93,
94, 95 et 99.

Aprbs avoir entendu le procureur de l'intim6 A
ce sujet, la Cour a dispens6 le procureur de Pappe-
lant de lui r6pondre, 6tant d'avis que le Tribunal
du travail et la Cour sup6rieure avaient eu raison
de rejeter ce moyen.

Je suis d'accord avec les motifs du Tribunal du
travail relativement A la premiere branche de ce
moyen prbliminaire:
... il est clair que si l'article 126 du Code du travail
cr6e une plainte, cr6e une infraction d'ordre g6n6ral,
I'article 124 du Code est aussi cr6ateur, non pas d'une
infraction, mais de plusieurs infractions relibes A ce que
l'on appelle une gr6ve lanc6e ou existante contrairement
aux dispositions du Code.

C'est ainsi qu'en vertu de l'article 124 du Code du
travail, l'on peut accuser quelqu'un d'avoir d6clar6 une
gr6ve, l'on peut accuser quelqu'un d'avoir particip6 A
une grave, et l'on peut accuser quelqu'un d'avoir provo-
qu6 une grave, contrairement aux dispositions du Code,
et il s'agit IA de trois (3) situations diff6rentes qui
donnent lieu, qui peuvent donner lieu, A trois (3) plaintes
ou A trois (3) chefs d'accusation dans une mime plainte.

... si j'admets qu'on aurait pu proc6der A la fois en
vertu de l'article 126 et de l'article 124 du Code du
travail, le fait que l'on ait proc6d6 strictement en vertu
de l'article 124 C.T. n'exclut pas et ne rend pas ill6gale
la plainte telle que port6e.
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It was also expressly contended that s. 124 of the
Labour Code does not create an offence, because we do
not find in the wording of this section, in contrast with
the wording of ss. 123, 125 and 126 in the same section
of the Code, the statement that someone who does such
a thing "is guilty of an offence" and is "liable . . . to a
fine".

The mere absence of certain words cannot by itself
prevent the creation of an offence, and the fact that the
words "is guilty of an offence" are not in a provision
does not mean that the offence was not created.

The existence of the words "is liable to" corresponds
to the level of legal language, which exists in the same
way as the language of mining or carpentry or plumbing
exists; the existence of these words is therefore sufficient
for the offence to be created.

(This passage is contained in the unreported judgment
of October 8, 1974.)

The second part of the second preliminary argu-
ment is also without merit. Sections 93, 94, 95 and
99 are contained in Chapter V of the Code, en-
titled "Strikes and lock-outs". This chapter deals
with strikes and lock-outs, without indicating
whether criminal prosecution is possible if its
provisions are not complied with. As such, the
provisions of this chapter do not create offences.
The provisions which do create offences are in
Chapter VIII, entitled "Penalties", which includes
s. 124. It is to this section that reference must be
made in applying the guideline approved by this
Court in R. v. Sault Ste. Marie", at p. 1308:
"does the accused know the case he has to meet, or
is he prejudiced in the preparation of his defence
by ambiguity in the charge?". Each of the two
counts in the complaint essentially corresponds to
the terms of s. 124, adding certain details: each
mentions the date or dates on which the alleged
offence is supposed to have been committed; each
clearly identifies respondent; each indicates the
place where the unlawful strike took place, giving
the name of the mine, and each charges respond-
ent with only one of the three offences created by
the section, namely, having participated in an
unlawful strike, but not with having declared or

" [1978] 2 S.C.R. 1299.

On a soulev6 aussi explicitement le fait que 'article
124 du Code du travail ne cr6erait pas d'infraction
parce qu'on ne retrouverait pas dans le texte de cet
article, contrairement A ce que l'on retrouve dans les
articles 123, 125 et 126 de la m~me section du Code, les
mots scommet une infraction. celui qui fait telle chose,
et test passible de telle amendep.

Ce n'est pas I'absence de certains mots qui est suscep-
tible de changer quelque chose A la cr6ation d'infraction
et ce n'est pas parce que ces mots ccommet une infrac-
tion) ne sont pas dans un texte que l'infraction n'est pas
cr66e.

L'existence des mots £est passible de* 6quivaut au plan
du langage juridique, qui existe de la mime fagon qu'il
existe un langage minier ou un langage de menuiserie ou
un langage de plomberie, I'existence de ces mots est
donc suffisante pour qu'existe la cr6ation de l'infraction.

(Ce passage se trouve dans le jugement non publi6 du 8
octobre 1974.)

Quant A la seconde branche du deuxibme moyen
prbliminaire, elle est 6galement sans fondement.
Les articles 93, 94, 95 et 99 se retrouvent au
chapitre V du Code, intitul6 ((Des graves et lock-
out). Ce chapitre r6glemente la grave et le lock-out
sans preciser si l'on s'expose A des poursuites p6na-
les lorsque ses dispositions ne sont pas respectbes.
Comme telles, les dispositions de ce chapitre ne
crbent pas d'infractions. Les dispositions qui cr6ent
des infractions se trouvent au chapitre VIII, inti-
tul6 ((Pnalit6, qui comprend l'art. 124. C'est A cet
article qu'il faut se r6f6rer pour appliquer le critbre
approuv6 par cette Cour dans R. c. Sault Ste-
Marie ", A la p. 1308: Ll'accus6 sait-il de quoi il est
accus6 ou l'ambiguit6 de l'accusation nuit-elle A la
pr6paration de sa d6fense?. Chacun des deux
chefs de la plainte reprend essentiellement les
termes de l'art. 124 en y apportant des pr6cisions:
chacun mentionne la ou les dates ofTi l'infraction
reproch6e est cens6e avoir 6t6 commise; chacun
identifie clairement l'intim6; chacun indique l'en-
droit ou la grave ill6gale a eu lieu en donnant le
nom de la mine, et chacun accuse l'intim6 d'une
seule des trois infractions cr6es par l'article
savoir, d'avoir particip6 A une gr6ve ill6gale, mais
non pas de l'avoir d6clar6e ou provoqu6e. Chacun

1 [1978] 2 R.C.S. 1299.
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instigated it. As each of these counts only charges
respondent with one offence, I do not see how it
can be said that they are multiple and that
respondent is unable to know which offence he is
being charged with in each count, because they do
not specify in what respect the strike was unlawful.
At the most it might be suggested that this was a
case in which the prosecution would have to fur-
nish particulars. These particulars were in fact
requested by respondent; the Labour Court dis-
missed the request and respondent did not appeal
from that judgment, which in any case involved a
good deal of discretion.

3. Third argument. This argument relates only
to the second count of the complaint. It is based on
s. 12 of the Summary Convictions Act, as amend-
ed by c. 11 of the Statutes of Quebec, 1970, s. 4:

12. (1) Every complaint must be made in writing and,
if the issue of a warrant is required, must be supported
by oath.

(2) A single complaint may charge several offences;
each offence charged must be set out in a separate
count.

(3) Any person may make a complaint unless the law
constituting the offence requires a special authorization.

(4) When an offence is continuous, such continuation
shall constitute a separate offence day by day.

(5) When a defendant is liable to separate penalties
according to whether the offence is a first or a subse-
quent one, the complaint must mention for which
offence other than the first proceedings are instituted. It
shall be incumbent upon the complainant to prove a
previous conviction.

Respondent maintained that the second count
was not worded in accordance with subss. 2 and 4
of s. 12. Judge Melangon held that the second
count charged respondent with a continuing
offence, that of having participated in a single
unlawful strike lasting for several days, and he
dismissed the third argument, relying on a judg-
ment which he had himself rendered the previous
year (Burke v. Gasoline Station Ltd. 12), and on a

12 [1973] T.T. 13.

de ces chefs ne reprochant A l'intim6 qu'une seule
infraction, je ne vois pas comment l'on peut dire
qu'ils sont multiples et que l'intim6 ne peut connai-
tre quelle infraction lui est reproch6e sous chaque
chef parce qu'ils ne pr6cisent pas en quoi la grave
est ill6gale. Tout au plus pourrait-on se demander
si c'est un cas oft il y aurait lieu que la poursuite
fournisse des particularit6s. Or ces particularit6s
ont 6t6 demand6es par l'intim6; le Tribunal du
travail a rejet6 la demande et l'intimb n'a pas
interjet6 appel de ce jugement qui, de toutes
fagons, comporte une bonne part de discr6tion.

3. Le troisibme moyen. Ce moyen n'affecte que
le second chef de la plainte. Il est fond6 sur I'art.
12 de la Loi des poursuites sommaires tel que
modifi6 par le chap. 11 des Lois du Qubbec, 1970,
art. 4:

12. (1) Toute plainte doit 8tre formul6e par 6crit et, si
la d6livrance d'un mandat est requise, 6tre appuybe du
serment.

(2) Une plainte peut reprocher plusieurs contraven-
tions; chaque contravention reproch6e doit I'8tre sous un
chef distinct.

(3) Toute personne peut formuler une plainte sauf si
la loi qui cr6e la contravention exige une autorisation
sp6ciale.

(4) Lorsqu'une contravention est continue, cette con-
tinuit6 constitue, jour par jour, une contravention
distincte.

(5) Lorsqu'un d6fendeur est passible de peines dis-
tinctes suivant qu'il s'agisse d'une premiere contraven-
tion ou d'une contravention subs6quente, la plainte doit
mentionner pour quelle contravention autre que la pre-
mitre on poursuit. La preuve d'une condamnation ant6-
rieure incombe au plaignant.

L'intim6 soutient que le second chef n'est pas
libell6 en conformit6 des par. 2 et 4 de l'art. 12. Le
juge Melangon a d6cid6 que le second chef repro-
che A l'intim6 une infraction continue, soit d'avoir
particip6 A une seule grave ill6gale ayant dur6
plusieurs jours, et il a rejet6 le troisibme moyen en
s'appuyant sur un jugement qu'il avait lui-meme
rendu l'ann6e pr6c6dente (Burke c. Gasoline Sta-
tion Ltd.12) de m8me que sur un arrat de la Cour

12 [1973] T.T. 13.
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decision of the Court of Appeal of Alberta,
Dressler v. Tallman Gravel et al. , and a decision
of the Court of Appeal of Nova Scotia, R. v.
Mason 14. However, in these two decisions, the
legislation to be interpreted was provincial statutes
referring to the Criminal Code, and did not
include any provision worded like the new s. 12 of
the Summary Convictions Act. The Court of
Appeal of Quebec had to interpret s. 12 in a
decision subsequent to the judgments rendered in
the case at bar by the Labour Court and the
Superior Court, Office de la Construction du
Quebec v. Amco Door Installations Ltd. 15 (Special
leave to appeal to this Court was denied 16.) In that
case, the complaint included two counts charging
the accused with having used too many apprentices
as compared with the number of qualified workers
for a given week, contrary to the Manpower Voca-
tional Training and Qualification Act, S.Q. 1969,
c. 51, which also referred to the Summary Convic-
tions Act. The trial judge concluded that the
offence alleged was not a continuous offence, but
that the information contravened subs. 2 of s. 12;
he therefore quashed the information. The Court
of Appeal affirmed his decision. Dub6 J., speaking
for the unanimous Court, gave the following rea-
sons at p. 137:

[TRANSLATION] . .. in the case at bar the informations
at issue are to be considered not according to the usual
Criminal Code rules, but according to the rules of the
Summary Convictions Act; I consider that s. 12 of that
Act is very explicit and cannot give rise to any confu-
sion: thus, it seems clear that each of the informations at
issue covers a period of one week; according to what is
reported in the judgment a quo, the complainant himself
admitted that there had been an offence on each day of
the week; accordingly, I think the wording of s. 12 of the
Summary Convictions Act places us in the following
dilemma: if the complaint includes a continuous offence,
as appellant alleges, then it is subs. 4 of s. 12 of the
Summary Convictions Act which applies, and this sub-
section states clearly that:

13 [1963] 2 C.C.C. 25.
' (1972), 8 C.C.C. (2d) 546.
Is [1977] C.A. 135.
16 [1977] 1 S.C.R. x.

d'appel d'Alberta, Dressler v. Tallman Gravel et
al. ", et un arrdt de la Cour d'appel de la Nouvelle-
Ecosse, R. v. Mason 14. Cependant, dans ces deux
arr~ts, les textes 16gislatifs qu'il s'agissait d'inter-
pr6ter 6taient des lois provinciales renvoyant au
Code criminel et ne comportant aucune disposition
libell6e comme le nouvel art. 12 de la Loi des
poursuites sommaires. La Cour d'appel du
Qu6bec a eu A interpr6ter l'art. 12 dans un arrt
postbrieur aux jugements rendus en l'instance par
le Tribunal du travail et la Cour supbrieure, Office
de la Construction du Qubbec c. Amco Door Ins-
tallations Ltd." (L'autorisation sp6ciale d'en
appeler A cette Cour a 6t6 refus6e 16.) Dans cette
affaire, la plainte comportait deux chefs repro-
chant A l'inculp6 d'avoir employ6 trop d'apprentis
par rapport au nombre de travailleurs qualifi6s
pour une semaine donn6e, contrairement A la Loi
sur la formation et la qualification professionnel-
les de la main-d'uvre, L.Q. 1969, chap. 51,
laquelle renvoyait elle aussi A la Loi des poursuites
sommaires. Le juge de premiere instance avait
conclu que l'infraction reproch6e n'6tait pas une
infraction continue mais que la d6nonciation con-
trevenait au par. 2 de l'art. 12; il avait donc cass6
la dinonciation. La Cour d'appel a confirm6. Le
juge Dub6, qui exprime l'opinion unanime de la
cour, donne les motifs suivants A la p. 137:

... il ne s'agit pas dans la pr6sente cause d'6tudier les
d6nonciations en question suivant les r6gles habituelles
du Code criminel mais suivant les r~gles de la Loi des
poursuites sommaires; il me semble que l'article 12 de
cette Loi est trds explicite et ne peut porter A confusion;
en effet il me parait 6vident que chacune des d6noncia-
tions en question embrasse une p6riode d'une dur6e
d'une semaine; suivant ce que rapport6 dans le jugement
dont il y a appel le poursuivant a lui-mime admis qu'il y
avait eu infraction A chaque jour de la semaine; en
cons6quence il me semble que le texte de l'article 12 de
la Loi des poursuites sommaires nous place vis-A-vis le
dilemme suivant: si la plainte comporte une contraven-
tion continue comme le pr6tend l'appelante alors c'est le
paragraphe 4 de I'article 12 de la Loi des poursuites
sommaires qui s'applique et ce paragraphe dit claire-
ment que:

13 [1963] 2 C.C.C. 25.
1 (1972), 8 C.C.C. (2d) 546.
1s [1977] C.A. 135.
16 [1977] 1 R.C.S. x.

[1979] 2 R.C.S. 967STRASSER C. ROBERGE Le Juge Beetz



968 STRASSER V. ROBERGE Beetz J. [1979] 2 S.C.R.

When an offence is continuous, such continuation
shall constitute a separate offence day by day;

on the other hand, if the complaint does not constitute a
continuous offence, then it is subs. 2 of that section
which applies:

each offence charged must be set out in a separate
count.

It must accordingly be concluded that in either case the
complaints as laid are contrary to the directions of s. 12
of the Summary Convictions Act, directions which in
my opinion are peremptory.

I feel that the defect alleged against the complaints at
issue relates to an essential aspect of the information,
which cannot be remedied under s. 62 of the Summary
Convictions Act, because this is not a mere error of
form.

I am in agreement with these reasons of the
Court of Appeal, although s. 62 of the Summary
Convictions Act seems to me to apply to irregulari-
ties of substance as well as form. Under the first
subsection of this section, such irregularities can
be disregarded. When they are serious, they can be
remedied, as provided in subs. 4, by amendments
and an adjournment. However, s. 61 of the same
Act implies that there are irregularities which
cannot be remedied, as for example if the descrip-
tion of the offence is much too vague. See Record-
er's Court v. Dufour"; R. v. Weston Bakeries
Limited". A complaint which does not comply
with the provisions of s. 12 must be regarded as
vitiated by an irregularity of this kind, otherwise
the peremptory provisions of that section would be
a dead letter. The legislator saw fit to add to the
formal requirements by the amendment made in
1970 to s. 12; the new provision is clear and it
must be observed. The second count of the com-
plaint must therefore be quashed.

The decision of the Court of Appeal was fol-
lowed in Boss6 v. Commission Scolaire Rfgionale
Honor6 Mercier" and, though with hesitation, in
Marchand v. Boivin20

17 [1947] Que. K.B. 331.
18 [1969] R.L. 37.
19 [1977] T.T. 1.
20 [1977] T.T. 125.

Lorsqu'une contravention est continue, cette conti-
nuit6 constitue, jour par jour, une contravention
distincte;

d'autre part si la plainte ne comporte pas une contraven-
tion continue c'est alors le paragraphe 2 de ce m~me
article 12 qui s'applique:

chaque contravention reproch6e doit I'8tre sous un
chef distinct;

il faut donc en conclure que dans un cas comme dans
l'autre les plaintes telles que portbes sont contraires aux
instructions de I'article 12 de la Loi des poursuites
sommaires lesquelles instructions me semblent impbrati-
ves.

Le d6faut reproch6 aux plaintes en question porte A
mon avis sur un 616ment essentiel de la d6nonciation qui
ne peut etre rem6di6 suivant l'article 62 de la Loi des
poursuites sommaires car il ne s'agit pas d'une simple
erreur de forme.

Je suis d'accord avec ces motifs de la Cour
d'appel quoique l'art. 62 de la Loi des poursuites
sommaires me paraisse viser des irr6gularit6s au
fond ou A la forme. En vertu du premier paragra-
phe de cet article, on peut passer outre A ces
irr6gularit6s. Lorsque celles-ci sont s6rieuses, on
peut y rem6dier, comme le prescrit le par. 4, par
des amendements et un ajournement. Mais l'art.
61 de la m~me loi implique qu'il y a des irr6gulari-
t6s auxquelles on ne peut pas rem6dier, par exem-
ple si la description de l'infraction est d'une
extreme n6bulosit6. Voir Recorder's Court c.
Dufour"; R. c. Weston Bakeries Limited'. Une
plainte qui ne respecte pas les dispositions de l'art.
12 doit comporter une irr6gularit6 de cette sorte,
sans quoi les termes impbratifs de cet article
resteraient lettre morte. Le 16gislateur a jug6 bon
d'ajouter au formalisme par la modification appor-
t6e A l'art. 12 en 1970; le nouveau texte est clair et
il faut bien s'y conformer. Le second chef de la
plainte doit donc etre cass6.

L'arr& de la Cour d'appel a 6t6 suivi dans Boss6
c. Commission Scolaire R~gionale Honor6
Mercier'9 et, non sans r6ticence, dans Marchand c.
Boivin2 0

17 [1947] B.R. 331.
Is [19691 R.L. 37.
19 [1977] T.T. 1.
20 [1977] T.T. 125.
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III-The principal point

In this Court, respondent did not dispute that
there had been a strike at the Campbell Chibouga-
mau Mine on June 27, 1974, that this strike was
unlawful and that at the time he was an officer of
Local 5186 of the United Steelworkers of Ameri-
ca, an association duly certified to represent the
mine employees.

It must then be decided whether the Labour
Court was correct in concluding that the participa-
tion of respondent in the strike was proven, or
whether the Superior Court correctly concluded
that it was not. In order to do this, the elements of
the offence with which respondent is charged must
be ascertained; what evidence it is incumbent upon
the prosecution to adduce must also be deter-
mined.

The only evidence adduced against respondent
was that he was not at work on June 27, 1974, a
day on which he should have been there. It was
also admitted that he had not asked for leave to be
absent.

The Labour Court and the Superior Court
arrived at opposite conclusions primarily because
they disagreed on the elements of the offence and
on the evidence required to establish them.

1. The material element of the offence

As I have noted above, it is no longer in dispute
that on June 27, 1974 there was a strike within the
meaning of the definition given in s. 1(h) of the
Labour Code:
"strike"-the concerted cessation of work by a group of
employees.

The Superior Court considered that in order to
participate in a strike, it is necessary to take an
active part in it as indicated by positive action; it
noted, for example, that there was no evidence that
on the day of the strike respondent had been seen
among the many persons causing an obstruction,
participating in picketing the mine or blockading
it.

The Labour Court, on the other hand, con-
sidered that the material element of the offence

III-La question principale

Devant cette Cour, l'intim6 n'a pas contest6
qu'il y a eu grave A la mine Campbell Chibouga-
mau le 27 juin 1974, que cette gr6ve 6tait ill6gale
et qu'il 6tait alors un officier du Local 5186 des
M6tallurgistes unis d'Am6rique, association
dfiment accr6dit6e pour repr6senter les employ6s
de la mine.

Il reste A d6cider si c'est le Tribunal du travail
qui a eu raison de conclure que la participation de
I'intim6 A la gr6ve a 6t6 d6montr6e, ou bien si c'est
la Cour superieure qui a bien jug6 en concluant au
contraire. Pour ce faire, il faut d6terminer quels
sont les 616ments de l'infraction reproch6e A l'in-
tim6 et quelle preuve incombe A la poursuite.

La seule preuve faite contre l'intim6 c'est qu'il
n'6tait pas au travail le 27 juin 1974, jour oii il
devait travailler. 11 est 6galement admis qu'il
n'avait pas demand6 l'autorisation de s'absenter.

Le Tribunal du travail et la Cour supbrieure
arrivent A des conclusions contraires principale-
ment parce qu'ils divergent d'opinion sur les 616-
ments de l'infraction comme sur la preuve qui est
requise pour les 6tablir.

1. L'616ment mat6riel de l'infraction

Comme je l'ai d6jA indiqu6, il n'est plus contest6
que, le 27 juin 1974, il y ait eu grave au sens de la
d6finition qu'en donne l'art. lh) du Code du
travail:
<<gr6ve)-la cessation concert6e de travail par un groupe
de salari6s;

La Cour superieure estime que pour participer A
une gr6ve, il est n6cessaire d'y prendre une part
active se manifestant par des gestes positifs; elle
note par exemple que nulle preuve n'6tablit que, le
jour de la gr6ve, l'intim6 ait 6t6 vu au nombre des
personnes faisant de l'obstruction, participant au
piquetage ou au blocus de la mine.

Le Tribunal du travail, au contraire, est d'opi-
nion que I'616ment mat6riel de l'infraction, c'est la
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was merely abstaining from providing his services
at the same time as other employees were on
strike, and that the commission of the offence did
not require any positive action by the accused
when, as in the case at bar, he was employed by a
business being subjected to a strike.-The Labour
Court noted that it might be otherwise where the
accused was not employed by the business, and
was participating in the strike or in demonstrations
accompanying it, for sympathetic reasons on some
political ground or for some other reason. I am not
required to decide whether this could be so pursu-
ant to s. 124, s. 128 or any other provision of the
Labour Code.

I concur on this point with the Labour Court, in
light of the definition of strike by the Labour Code
and the meaning of the word "participer" (to
participate). This word is not defined by the Code.
According to the Robert dictionary, it means:
[TRANSLATION] To take part in [something], join, con-
tribute to, collaborate, co-operate, intervene, help,
belong to, act in, be an accomplice, be involved in,
partake, experience the same feelings through sympathy
with someone, have a part in.

This word may have a positive or negative mean-
ing depending on the nature of what is being
participated in. In the case of an omission, like a
work stoppage by a group of employees, the mini-
mum and primary material aspect of participation
is also an omission. In my opinion, it is an error to
maintain that positive acts must be committed to
constitute a participation in what the Act defines
as an abstention. What the Labour Code specifi-
cally prohibits in s. 124 is not participation in
picketing, in a blockade or in any other activity of
this kind by a group of employees, but participa-
tion in a concerted cessation of work by a group of
employees, that is, participation in a suspension of
activity. The Labour Court correctly held that,
apart from the intentional element of the offence,
the essential material element is proven once it is
established that the accused abstained from pro-
viding his services at the same time as other
workers abstained in concert from providing theirs.
Moreover, this conclusion seems more compatible
than the other with the ordinary meaning of the
words: when there is a strike and an employee
stays home, it will ordinarily be said that, at first

simple abstention de fournir sa prestation de tra-
vail en m8me temps que d'autres salari6s font la
grave, et que la commission de l'infraction ne
requiert de l'inculp6 aucun geste positif lorsque,
comme en l'instance, il est A l'emploi de l'entre-
prise frapp6e de gr6ve.-Le Tribunal du travail
remarque qu'il pourrait en aller autrement lorsque
l'inculp6 n'est pas A l'emploi de l'entreprise et qu'il
participe A la gr6ve ou plut6t aux manifestations
qui l'accompagnent par sympathie ou pour quelque
motif politique ou autre. Je n'ai pas A d6cider s'il
pourrait en atre ainsi en vertu de l'art. 124, de
l'art. 128 ou d'une autre disposition du Code du
travail.

Je suis d'accord sur ce point avec le Tribunal du
travail, compte tenu de la d6finition de la grave
par le Code du travail et du sens du mot ((partici-
per)). Ce mot n'est pas d6fini par le Code. Selon le
dictionnaire Robert, il signifie:
Prendre part A (quelque chose), se joindre, se maler,
aider, concourir, collaborer, coop6rer, s'immiscer, assis-
ter, 6tre de, figurer, 8tre complice, tremper dans, parta-
ger, 6prouver par sympathie les mimes sentiments que
quelqu'un, avoir part A.

Ce mot peut avoir un sens positif ou n6gatif selon
la nature de la chose A laquelle on participe.
Lorsque cette chose est une omission, comme la
cessation de travail par un groupe de salari6s,
I'616ment mat6riel minimum et premier de la parti-
cipation est 6galement une omission. C'est une
erreur A mon avis de pr6tendre qu'il est n6cessaire
de poser des gestes positifs pour pouvoir participer
A ce que la loi d6finit comme une abstention. Ce
que le Code du travail interdit sp6cifiquement A
l'art. 124, ce n'est pas une participation A un
piquetage, A un blocus ou A une autre activit6 de ce
genre par un groupe de salari6s, mais la participa-
tion A une cessation concert6e de travail par un
groupe de salari6s, c'est-A-dire la participation A
une suspension d'activit6. Le Tribunal du travail a
eu raison de tenir que, mis A part l'616ment inten-
tionnel de l'infraction, I'616ment materiel essentiel
est prouv6 d6s qu'est 6tablie l'abstention de l'in-
culp6 de fournir sa prestation de travail en mime
temps que d'autres travailleurs s'abstiennent de
concert de fournir la leur. Cette conclusion d'ail-
leurs me parait plus compatible que l'autre avec le
sens ordinaire des mots: lorsqu'il y a gr&ve et qu'un
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glance, the employee is on strike or is participating
in a strike.

2. The intentional element of the offence

According to the Superior Court, the offence
with which respondent was charged contains an
intentional element which it defined as follows:

[TRANSLATION] As the strike is defined as a "con-
certed cessation", a decision must enter into it, namely a
voluntary act which itself follows a statement of the
situation having the effect of bringing about the adhe-
sion of the mind, and it is not until this process is
complete that it can be said there is a strike, and that
someone can take part in it through an identical process,
or at least an analogous, equivalent or similar process.

The Superior Court also held that proof of this
intentional element lies on the prosecution and
that, where this evidence is circumstantial, it must
be such that it leads irresistibly to a conclusion of
guilt, excluding any other logical explanation, in
accordance with the rule in Hodge's case. The
Superior Court held that in fact in the case at bar
the evidence was circumstantial and did not meet
the rule in Hodge's case: thus, [TRANSLATION]

"there was no positive evidence" that the accused
knew that other employees had ceased working;
the prosecution also did not establish that the
accused's health permitted him to work on the day
of the strike or that he was not the victim of some
other impediment; and the Court concluded that
the prosecution evidence therefore left open a
reasonable doubt from which the accused must
benefit.

I am in agreement with the Superior Court on
only one point, namely that the offence alleged
against respondent includes an intentional element,
due to the fact that the offence is described as the
participation by one or more persons in the con-
certed inaction of a group. I would describe this
intentional element as follows: if the material ele-
ment of the offence is abstaining from providing
services at the same time as other employees are
on strike, the intentional element is the intent to
abstain from working with the other employees.
This element consists in the accused's individual
intent to join the collective and concerted cessation
of work.

salari6 reste chez lui, les gens diront fort normale-
ment qu'd premiere vue ce salari6 est en grbve ou
qu'il participe A la grave.

2. L'616ment intentionnel de l'infraction

Selon la Cour sup6rieure, I'infraction reproch6e
A l'intim6 comporte un 616ment intentionnel qu'elle
d6finit comme suit:

La grave se d6finissant <da cessation concert6ep, il faut
qu'il y entre une d6cision, c'est-A-dire un acte volontaire
qui suit lui-mime un expos6 de la situation devant
emporter l'adh6sion de l'esprit, et ce n'est qu'aprbs la
r6alisation de ce processus qu'on peut dire qu'il y a grave
et que quelqu'un peut y prendre part par un proc6d6
identique ou, tout au moins, analogue, 6quivalent ou
similaire.

La Cour superieure d6cide 6galement que la
preuve de cet 616ment intentionnel incombe A la
poursuite et que, si cette preuve est circonstan-
cielle, elle doit 8tre telle qu'elle fasse irr6sistible-
ment conclure A la culpabilit6 en 6cartant toute
autre explication logique, suivant la r6gle de
Hodge. La Cour supbrieure juge qu'effectivement
la preuve est circonstancielle en l'instance et ne
satisfait pas A la r6gle de Hodge: ainsi, <la preuve
n'a pas 6t6 positivement faiten que l'inculp6 savait
que d'autres salari6s avaient cess6 de travailler; la
poursuite n'a pas 6tabli non plus que la sant6 de
l'inculp6 lui permettait de travailler le jour de la
grave ou qu'il n'6tait pas la victime de quelque
autre empichement; la preuve de la poursuite lais-
serait donc subsister un doute raisonnable dont
l'inculp6 doit profiter.

Je suis d'accord avec la Cour sup6rieure sur un
seul point, savoir que l'infraction reproch6e A l'in-
tim6 comporte un 616ment intentionnel r6sultant
de ce que l'infraction est d6crite comme une parti-
cipation par une ou plusieurs personnes A l'inaction
concert6e d'un groupe. Je d6crirais comme suit cet
616ment intentionnel: si l'616ment mat6riel de l'in-
fraction est I'abstention de fournir sa prestation de
travail en mime temps que d'autres salari6s font la
grave, I'616ment intentionnel est Ia volont6 de
s'abstenir de travailler avec les autres salari6s. Cet
616ment consiste dans l'intention individuelle de
l'inculp6 de se joindre A la cessation collective et
concert6e de travail.
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The nature of this intentional element is vividly
described in a decision of the Court of Appeal of
Manitoba, Winnipeg Builders' Exchange v. Inter-
national Brotherhood of Electrical Workers,
Local Union 208521. One of the incidental ques-
tions arising in that case was as to whether work-
ers should have been ordered to cease an unlawful
strike when there was no dispute between them
and their employer, but they refused to cross a
picket line formed against another employer by a
union other than the one to which they belonged.
The Court had to decide whether this refusal
constituted, with respect to each worker, sufficient
proof of participation in an unlawful strike. Freed-
man J.-as he then was-dissenting, concluded at
pp. 147 and 148 that it did not:

As for the individual workmen defendants the most that
can be said is that each of them refused to cross the
picket line. But is that necessarily an act done in combi-
nation or in concert with the others? Or could it be an
individual response of each man in accordance with a
tenet of labour faith which commands his allegiance? I
think there is a useful parallel in the illustration suggest-
ed to the Court by Mr. Green. One hundred men
attended a Friday evening banquet. Ten of them, devout
Roman Catholics, decline to eat the meat course. The
conduct of each one of this latter group is precisely the
same as that of the other nine. But it cannot be said that
they acted in combination or in concert. Each met the
situation according to his individual lights, albeit in the
result they all responded in the same way. Whether in
the present case the workmen did in fact act in concert
or otherwise is uncertain, and is a matter which ought to
have been left for determination until the trial of the
action.

However, Monnin J., speaking for the majority,
came to the opposite conclusion, at pp. 153 to 155:

No one worked during the cessation of work. The
contracts were not terminated and plaintiffs or their
subcontractors gave no permission to cease work. The
definition of "strike" includes a cessation of work either
"in combination or in concert or in accordance with a
common understanding". This was a most effective ces-
sation of work since at most one person entered the
building during its continuation.

In arguing that there was no evidence of combination
or concerted effort, counsel used as an example a Friday

21 (1966), 57 D.L.R. (2d) 141.

La nature de cet 616ment intentionnel est d6crite
de fagon imag6e dans l'arrt de la Cour d'appel du
Manitoba, Winnipeg Builders' Exchange v. Inter-
national Brotherhood of Electrical Workers,
Local Union 20852". L'une des questions incidentes
qui se posaient dans cette affaire 6tait celle de
savoir s'il y avait lieu d'enjoindre A des travailleurs
de cesser une greve ill6gale alors qu'aucun dif-
f6rend ne les opposait A leur employeur mais qu'ils
refusaient de franchir une ligne de piquetage 6ta-
blie contre un autre employeur par un syndicat
autre que celui dont ils faisaient partie. Il y avait
lieu de d6cider si ce refus constituait, A l'6gard de
chacun de ces travailleurs, une preuve suffisante
de participation A une grbve ill6gale. Le juge
Freedman, dissident,-il n'6tait pas encore juge en
chef -, conclut par la n6gative, aux pp. 147 et 148:
[TRADUCTION] Le plus qu'on puisse dire au sujet des
travailleurs d6fendeurs est que pris individuellement,
chacun a refus6 de traverser le piquet de grave. Mais
ont-ils n6cessairement agi en liaison ou de concert?
Pourrait-il s'agir de la r6ponse individuelle de chaque
homme A un principe de loyaut6 en matibre de relations
de travail qui exige leur all6geance? La comparaison
suivante 6tablie par Me Green devant la Cour me semble
pertinente. Cent hommes assistent & un banquet offert
un vendredi soir. Dix d'entre eux pratiquent la religion
catholique romaine et refusent de manger le plat de
viande. Pris individuellement, chaque homme a r6agi
comme les neuf autres. On ne peut cependant pas dire
qu'ils ont agi en liaison ou de concert. Chaque homme a
suivi sa propre conscience mais ils se sont tous com-
port6s de la mime fagon. En l'espbce, il est impossible de
dire avec certitude que les hommes ont agi de concert et
cette question n'aurait pas dfi etre tranch6e avant le
proces.

Mais le juge Monnin, parlant pour la majorit6,
arrive A la conclusion contraire aux pp. 153 A 155:

[TRADUCTION] Personne n'a travaill6 pendant la ces-
sation de travail. Les contrats n'6taient pas terminbs et
ni les demanderesses ni les sous-entrepreneurs n'ont
autoris6 l'arrat de travail. La d6finition de ((gr6ve>> inclut
la cessation de travail ((en liaison ou de concert ou en
conformit6 d'une entente communes. La cessation de
travail a 6t6 trbs efficace car une seule personne est
entr6e dans l'6difice pendant sa dur6e.

En plaidant que la preuve n'6tablissait pas qu'ils
avaient agi en liaison ou de concert, I'avocat a donn6

21 (1966), 57 D.L.R. (2d) 141.
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night banquet at a large hotel, which banquet is attend-
ed by many people including some of the Catholic faith.
At this banquet each and every devout Catholic declines
to eat meat. In such circumstances, analogous to a
certain degree to the instant case, he claimed that each
Catholic acted individually and could not be said to have
acted in concert or in combination with his co-religion-
ists. The example must be carried further. By abstaining
from eating meat the Catholic guest or guests do not
bring the banquet to a complete stop, do not prevent
others from eating their meat course, and do not literally
stop persons from entering the hotel premises to attend
this or any other function.

It is idle to suggest that each person individually
refused to cross the picket line. There is a principle, well
accepted by union members, as well as some other
persons, that they do not cross a picket line, and at times
union by-laws have provided stiff penalties for the
breach of this precept. It has reached such a stage that it
is considered a cardinal sin against organized labour to
cross a picket line. See Carrothers' Collective Bargain-
ing Law in Canada (1965), pp. 415-7. It is idle to claim
that the stoppage was of an individual nature repeated
by the number of persons who refused to cross the picket
line on either of the three days. Rubin knew full well,
and he hoped, that if he or someone picketed the prem-
ises the end result would be exactly what occurred here,
namely, a cessation of work.

This cessation of work, considered along with the
threats of Knight that he was not going to have his men
work on the site as long as non-union men were also
working there, and with Pullen's remarks to Oneschuk
that if non-union men were removed he would have his
men return to work, was a concerted effort. These
remarks were not only post hoc facto but indicate
clearly concerted effort to apply pressure to compel
Arthur Rempell Ltd., to employ union labour only.

The important fact is that as a result of this picketing
every other union man united with Rubin and in concert
with him refused to cross the picket line, compelling a
complete stoppage of work. Under circumstances of this
nature there is no necessity for a mass meeting or the
reaching of an unanimous agreement in order to act in
concert with another person. (My underlining.)

I'exemple d'un banquet offert dans un grand h6tel un
vendredi soir. Plusieurs convives pratiquent la religion
catholique et refusent tous de manger le plat de viande.
Selon l'avocat, dans ces circonstances, semblables aux
pr6sentes, il faut considbrer que chaque catholique a agi
individuellement et non en liaison ou de concert avec ses
frbres. L'exemple doit etre pouss6 plus loin. En s'abste-
nant de manger la viande, les convives de religion catho-
lique n'interrompent pas le banquet, n'empechent pas les
autres convives de manger leur plat de viande et n'inter-
disent littbralement pas I'acc~s de l'hitel aux personnes
qui veulent prendre part A cette activit6 ou A une autre.

11 est irr6aliste de dire que chaque personne a,
individuellement, refus6 de traverser le piquet de grave.
Selon un principe reconnu par les membres du syndicat
et d'autres personnes, aucun membre du syndicat ne doit
traverser un piquet de grbve et les r6glements du syn-
dicat ont d6jA r6prim6 toute contravention A ce principe
par de s6v6res amendes. En outre, traverser un piquet de
gr6ve constitue un outrage envers le mouvement syndi-
cal. Voir Carrothers' Collective Bargaining Law in
Canada (1965), aux pp. 415 A 417. 11 est irr6aliste de
pr6tendre que l'arrat de travail s'est fait sur une base
individuelle et s'est r6p6t6 chaque fois, durant les trois
jours, qu'une personne a refus6 de traverser le piquet de
gr6ve. Rubin sava't trds bien, et esp~rait, que si lui ou un
autre faisait un piquet de gr6ve sur les lieux, il arriverait
exactement ce qui s'est produit, savoir une cessation de
travail.

Cette cessation de travail, compte tenu des menaces
de Knight selon lesquelles ses hommes ne travailleraient
pas A cet endroit tant que ceux qui n'6taient pas mem-
bres du syndicat y travailleraient, et des remarques de
Pullen A Oneschuk selon lesquelles si ceux qui n'6taient
pas membres du syndicat se retiraient, ses hommes
retourneraient travailler, constitue une action concertbe.
Ces remarques ne sont pas uniquement post hoc facto
mais r6v6le clairement une action concert6e destin6e A
inciter Arthur Rempell Ltd., A n'employer que des mem-
bres du syndicat.

Ce qui compte, c'est qu'en raison du piquet de grbve
tous les autres membres du syndicat se sont joints A
Rubin et, de concert avec lui, ont refus6 de traverser le
piquet de grAve, forgant un arrAt de travail complet.
Dans de telles circonstances, il n'est pas n6cessaire de
tenir une assembl6e g6n6rale ni de parvenir A une
entente unanime pour agir de concert avec une autre
personne. (C'est moi qui souligne.)
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This decision was upheld by this Court,
although it did not decide the incidental question:
International Brotherhood of Electrical Workers,
Local Union 2085 v. Winnipeg Builders'
Exchange22 , at p. 637. (See also as to the nature of
the intentional component the decision of this
Court, Int. Longshoremen's Ass. v. Maritime
Employers' Ass.2 3, at pp. 138 to 140.)

Where the Superior Court erred, however, was
in applying the rule in Hodge's case to proof of
intent. Even in the case of a criminal offence,
where proof of guilty intent beyond reasonable
doubt is required, this rule cannot be applied on
this point: R. v. Mitchell 24 ; R. v. Cooper 2 5. Addi-
tionally, even if the rule in Hodge's case could be
applied, it could not be applied so as to subject the
prosecution to the burden of "negativing every
conjecture to which circumstantial evidence might
give rise and which might be consistent with the
innocence of the accused": per Ritchie J., speaking
for the majority of this Court in R. v. Paul 26 , at p.
191. Indeed, if the Superior Court's logic is taken
to its ultimate conclusion, the prosecution would
have to establish not only that respondent was
aware of the strike and that his health enabled him
to be present at work, but also that his wife was
not about to go into labour on that day, that he did
not have to drive his injured child to hospital, that
his house was not on fire, that his car had not
broken down, that his alarm clock worked, and so
on. It is unreasonable and erroneous to impose
such a burden on the prosecution.

The conclusion of the Superior Court giving
respondent the benefit of the reasonable doubt
cannot therefore be sustained: this conslusion is
vitiated by a false premise regarding the material
element of the offence as well as proof of the
intentional element.

There remains the judgment of the Labour
Court. The latter did not dispute that there was an
intentional element in the offence with which

22 [1967] S.C.R. 628.
23 [1979] 1 S.C.R. 120.
24 [1964] S.C.R. 471.
25 [1978] 1 S.C.R. 860.
26 [1977] 1 S.C.R. 181.

Cet arr~t fut confirm6 par cette Cour qui cepen-
dant ne s'est pas prononc6e sur cette question
incidente: International Brotherhood of Electrical
Workers, Local Union 2085 c. Winnipeg Builders'
Exchange2 2 , A la p. 637. (Voir 6galement, A propos
de la nature de l'616ment intentionnel, I'arrt de
cette Cour, Ass. int. des ddbardeurs c. Ass. des
employeurs maritimes23 , aux pp. 138 A 140.)

LA cependant oA la Cour supbrieure fait erreur,
c'est en appliquant la r6gle de Hodge A la preuve
d'un 616ment intentionnel. Mme quand il s'agit
d'une infraction criminelle oA la preuve hors de
tout doute de l'intention coupable est requise, cette
r6gle ne peut 8tre appliqu6e sur ce point-A: R. c.
Mitchell2 4; R. c. Cooper25 Au surplus, et meme si
la r6gle de Hodge pouvait 8tre appliqu6e, elle ne
saurait l'8tre de fagon telle que la poursuite se
trouve oblig6e de ((r6futer toute conjecture A
laquelle une preuve indirecte pourrait donner nais-
sance et qui pourrait cadrer avec l'innocence de
l'accus6>: le juge Ritchie parlant pour la majorit6
de cette Cour dans R. c. Paul 2

6, A la p. 191. Si en
effet on mene jusqu'au bout la logique de la Cour
sup6rieure, la poursuite devrait 6tablir non seule-
ment que l'intim6 6tait au courant de la grbve et
que sa sant6 lui permettait de se rendre au travail,
mais 6galement que sa femme n'6tait pas ce jour IA
sur le point d'accoucher, qu'il n'a pas dti conduire
son enfant bless6 A l'h6pital, que sa maison n'a pas
pris feu, que sa voiture n'est pas tomb6e en panne,
que son r6veil-matin a fonctionn6, etc. Il est d6rai-
sonnable et erron6 d'imposer un tel fardeau A la
poursuite.

On ne saurait donc retenir les conclusions de la
Cour superieure qui donne A l'intim6 le b6n6fice du
doute raisonnable: cette conclusion est vici6e par
une fausse premisse portant sur l'616ment materiel
de l'infraction comme sur la preuve de l'el6ment
intentionnel.

Reste le jugement du Tribunal du travail. Ce
dernier ne conteste pas qu'il y ait dans l'infraction
reproch6e A l'intim6 un 616ment intentionnel. II

22 [1967] R.C.S. 628.
23 [1979] 1 R.C.S. 120.
24 [1964] R.C.S. 471.
25 [1978] 1 R.C.S. 860.
26 [1977] 1 R.C.S. 181.
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respondent was charged. It appears to have
assumed this, but not to have dwelt on its nature.
The existence of the material element of the
offence being proven beyond all reasonable doubt,
the Labour Court concluded that the offence had
been committed. As the trier of facts may do even
in a criminal proceeding (Vizeau v. The Queen27 ),
the Labour Court also drew conclusions unfavour-
able to respondent from the fact that he did not
testify:

[TRANSLATION] In the case at bar the silence of the
respondent is a fact which the Court cannot help being
struck by, and drawing therefrom-in addition to the
prosecution evidence, evidence which once again was
beyond all reasonable doubt-conclusions adverse to
respondent.

At first glance, the Labour Court took two
distinct courses each of which led to the same
conclusion. Its judgment appears to be, first, a
decision disposing of a criminal matter in the
traditional way, requiring that the prosecution
prove actus reus and mens rea. However, it
resembles even more a judgment disposing of a
strict liability offence.

Let us examine the first approach. As the
Labour Court did not deal specifically with the
intentional element of the offence, it may be
assumed that this is because it inferred its exist-
ence from proof of the material element, the
silence of respondent and the circumstances.

At first sight it is difficult to distinguish this
approach from that traditionally followed in crimi-
nal proceedings, and sometimes adapted to pro-
ceedings which are not criminal in the true sense
of the word, as in R. v. Martin2 1. There the
accused was charged with being on strike and
thereby infringing ss. 57 and 58 of the Industrial
Disputes Investigation Act, R.S.C. 1927, c. 112.
Section 2(k) of this Act defined strike as follows:

(k) "strike" or "to go on strike," without limiting the
nature of its meaning, means the cessation of work
by a body of employees acting in combination, or a
concerted refusal or a refusal under a common

27 [1977] 2 S.C.R. 277.
28 [1942] 1 D.L.R. 391.

parait le tenir pour acquis mais ne s'attarde pas A
pr6ciser en quoi il consiste. L'existence de I'616-
ment mat6riel de l'infraction ayant 6t6 prouv6e
au-deld de tout doute raisonnable, le Tribunal du
travail conclut A la commission de l'infraction.
Comme il est permis au juge du fond de le faire
m8me en matibre criminelle (Vizeau c. La
Reine 27), le Tribunal du travail tire 6galement des
conclusions d6favorables A l'intim6 du fait qu'il n'a
pas t6moign6:

Dans le pr6sent cas le silence de l'intim6 est un fait
dont le Tribunal ne peut pas ne pas atre frapp6 et en
tirer en surplus de la preuve de la poursuite, preuve hors
de tout doute raisonnable encore une fois, des conclu-
sions adverses A l'intim6.

A premiere vue, le Tribunal du travail poursuit
deux d6marches distinctes dont chacune le conduit
aux m~mes conclusions. Son jugement ressemble
d'une part A une d6cision disposant d'une affaire
criminelle de la manibre traditionnelle qui exige de
la poursuite la preuve de l'actus reus et du mens
rea. Mais il comporte encore plus de ressemblance
avec un jugement disposant d'une affaire de res-
ponsabilit6 stricte.

Voyons d'abord la premidre d6marche. Si le
Tribunal du travail ne traite pas explicitement de
l'616ment intentionnel de l'infraction, l'on doit
penser que c'est parce qu'il induit son existence de
la preuve de l'616ment mat6riel, du silence de
l'intim6 et des circonstances.

I est difficile au premier abord de distinguer
cette d6marche de celle que l'on suit traditionnelle-
ment en matibre criminelle et que l'on adapte
parfois aux affaires qui ne sont pas criminelles
dans le sens propre du mot, comme R. v. Martin28 .
L'inculp6 y 6tait accus6 de s'8tre mis en greve et
d'avoir viol6 par lIA les art. 57 et 58 de la Loi des
enquites en matibre de diffirends industriels,
S.R.C. 1927, chap. 112. L'article 2e) de cette loi
d6finissait la gr6ve comme suit:

e) agrives ou Kse mettre en greve,* sans restriction du
sens ordinaire de l'expression, signifie cessation de
travail de la part d'un certain nombre d'employ6s
agissant d'un commun accord, ou refus concert6 ou

27 [1977] 2 R.C.S. 277.
28 [1942] 1 D.L.R. 391.
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understanding of any number of employees to con-
tinue to work for an employer, in consequence of a
dispute, done as a means of compelling their
employer, or to aid other employees in compelling
their employer, to accept terms of employment;

Gillanders J. observed, at p. 395:
Dealing with the submission that there was no evi-

dence that the accused went on strike, the relevant facts
as set out in the stated case show in brief that the
accused was a member of the Union mentioned, that
immediately prior to the strike the company was
requested on behalf of the members of the Union to
recognize and deal with the Union but on this request no
action was taken; that the accused with 500 or 600
employees left at 12 o'clock noon on June 4th and did
not return to work until June the 13th. In a civil
proceeding there would be no difficulty in drawing from
these facts the inference that the accused went on strike,
but it is urged in a proceeding of this nature that this is
no evidence in law on which a conviction can be based;
that it is not inconsistent with innocence and that this is
a question of law. "Strike" or "to go on strike," are
defined in s. 2(k) of the Act. Taken with other sur-
rounding circumstances the fact that this accused left at
the same time as 500 or 600 employees of the plant,
remained away during the same time and returned with
these employees some days later, is, I think quite suffi-
cient to support the conclusion that the accused ceased
work, acting in combination with the others taking the
same action, and on which to base a finding that he went
on strike, as found by the Magistrate.

This passage was obiter, as the accused was
acquitted on other grounds; but it is possible to
interpret the Labour Court's judgment in the case
at bar as reasoning of the same nature. The evi-
dence is perhaps not as strong as in Martin, but it
cannot be said that it does not support the findings
of the Labour Court.

Nonetheless, there are other indications in the
judgment of the Labour Court suggesting that it
treated the case as one of strict liability. It did this
without saying so, but it must be borne in mind
that the judgment was prior to that of this Court
in R. v. Sault Ste. Marie (supra) and dates from a
time when the distinction between criminal

refus r6gl6 par entente mutuelle d'un certain
nombre d'employ6s de continuer A travailler pour
un patron, en cons6quence d'un diff6rend, dans le
but de forcer le patron ou d'aider d'autres employbs
A forcer leur patron A accepter certaines conditions
de travail;

Lejuge Gillanders 6crit, A la p. 395:
[TRADUCTION] Quant A l'argument selon lequel rien

ne prouve que l'accus6 s'est mis en grive, les faits
pertinents contenus dans l'expos6 de cause r6v6lent
notamment que I'accus6 6tait membre du syndicat men-
tionn6; qu'imm6diatement avant la gr~ve on a demand6,
au nom des membres du syndicat, A la compagnie de
reconnaltre le syndicat et de n6gocier avec lui, mais que
la compagnie ne s'est pas conformbe A cette demande;
que l'accus6 et cinq ou six cents autres employbs ont
quitt6 le travail A midi le 4 juin et n'y sont pas retourn6s
avant le 13 juin. Dans un proc6s civil, ces faits seraient
suffisants pour conclure que l'accus6 s'est mis en greve,
mais on pr6tend que dans une proc6dure comme la
pr6sente, ils ne constituent pas, en droit, une preuve
justifiant une d6claration de culpabilit6; qu'ils ne sont
pas incompatibles avec l'innocence de l'accus6 et qu'il
s'agit d'une question de droit. Les expressions agrbve* ou
.se mettre en grbve,* sont d6finies A l'al. 2e) de la Loi.
Compte tenu des circonstances, le fait que l'accus6 ait
quitt6 son travail en m8me temps que cinq ou six cents
employ6s de l'usine, se soit absent6 pendant la m8me
p6riode et soit revenu en mime temps qu'eux quelques
jours plus tard, est, A mon avis, amplement suffisant
pour 6tayer la conclusion selon laquelle l'accus6 a cess6
de travailler d'un commun accord avec d'autres, et pour
constituer le fondement d'une conclusion selon laquelle
il s'est mis en grbve, comme a conclu le magistrat.

Ce passage est obiter, I'inculp6 ayant 6t6
acquitt6 pour d'autres motifs. Mais il est possible
d'interpr6ter le jugement du Tribunal du travail en
l'instance comme un raisonnement de m6me
nature. La preuve n'est peut 8tre pas aussi forte
que dans l'affaire Martin, mais on ne peut dire
qu'elle ne suffit pas A supporter les conclusions du
Tribunal du travail.

Pourtant, il y a dans le jugement du Tribunal du
travail d'autres indices qui donnent A penser que le
Tribunal a plut~t trait6 cette poursuite comme une
affaire de responsabilit6 stricte. II l'a fait sans le
dire mais il faut se rappeler que ce jugement est
antbrieur A celui de cette Cour dans R. c. Sault
Ste-Marie (supra) et date d'une 6poque oAi la
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offences, strict liability offences and absolute lia-
bility offences had not necessarily been made or
accepted.

First, the Labour Court noted, in its preliminary
judgment of October 8, 1974, that the matter was
not one of criminal but of penal law, and that
commission of the offence did not carry with it
ignominious consequences.

Additionally, the Labour Court used more than
once in its final judgment a very characteristic
expression, when it said, for example, at p. 448:

[TRANSLATION] ... the fact of not providing his ser-
vices when an unlawful strike was in progress at his
employer's place of business constitutes prima facie
participation in that strike .. . (My underlining.)

The expression "prima facie" in this context can
mean only one thing: proof of the material element
of the offence has the effect of discharging the
burden of proof on the accused. The latter is
accordingly required to prove, for example, that he
had
a reasonable belief in facts which, if true, would have
rendered the act innocent.

(Per Dickson J., speaking for this Court in Sault
Ste. Marie, at p. 1316.)

Thus, if respondent had a reasonable basis for
believing that there was no strike, he would not
have committed the offence by refraining from
working. However, without proof of that circum-
stance, the burden of which lay upon him, he had
to be found guilty.

Finally, commenting on respondent's silence, the
Labour Court took care to emphasize at p. 448
that it considered the commission of the offence as
already proven beyond reasonable doubt, quite
apart from respondent's silence:

[TRANSLATION] The case for the prosecution is not
"strengthened" by the fact that respondent refrained
from testifying, but as the essential elements of the
offence have been established beyond reasonable doubt,
the Court cannot give respondent the benefit of a
reasonable doubt which was never raised.

distinction entre les infractions criminelles, les
infractions de responsabilit6 stricte et les infrac-
tions de responsabilit6 absolue n'6tait pas necessai-
rement faite ou accept6e.

Le Tribunal du travail remarque d'abord, dans
son jugement pr6liminaire du 8 octobre 1974, qu'il
s'agit non pas de droit criminel mais de droit
p6nal, et que la commission de l'infraction n'en-
traine pas de cons6quences infamantes.

Au surplus, le Tribunal du travail utilise plus
d'une fois dans son jugement final une expression
fort caract6ristique quand il dit par exemple A la p.
448:
... le fait de ne pas fournir sa prestation de travail alors
qu'existe une gr6ve ill6gale chez son employeur constitue
prima facie une participation A cette grave . . . (C'est
moi qui souligne.)

L'expression ((prima facie) dans ce contexte ne
peut signifier qu'une chose: la preuve de l'616ment
materiel de l'infraction a pour effet de renverser le
fardeau de la preuve sur l'inculp6. C'est donc A ce
dernier qu'il incombe de prouver, par exemple,
qu'il croyait,
pour des motifs raisonnables, A l'existence de faits qui,
eussent-ils exist6, auraient rendu son acte innocent.

(Le juge Dickson, parlant pour cette Cour dans
l'affaire Sault Ste-Marie, A la p. 1316.)

Ainsi l'intim6, s'il avait un motif raisonnable de
croire qu'il n'y avait pas gr6ve, n'aurait pas
commis l'infraction en s'abstenant de travailler.
Mais sans la preuve de cette circonstance, preuve
qui lui incombe, il doit 8tre trouv6 coupable.

Enfin, en commentant le silence de l'intim6, le
Tribunal du travail prend soin de pr6ciser A la p.
448 qu'il considbre la commission de l'infraction
comme d6jA prouv6e hors de tout doute raisonna-
ble, abstraction faite du silence de l'intim6:

La preuve de la poursuite n'est pas orenforc6e> du fait
de l'abstention de l'intim6 A t6moigner, mais les 616-
ments essentiels de l'infraction 6tant 6tablis hors de tout
doute raisonnable, le Tribunal ne peut faire b6n6ficier
l'intim6 d'un doute raisonnable qui n'a jamais 6t6
soulev6.
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There seems to be only one way of interpreting
this passage: the Labour Court did not proceed
from respondent's silence to a conclusion of guilt;
this had already been done, conditionally, provided
the defence did not submit any evidence; but
respondent could have presented a defence leading
to acquittal, which he did not do.

In effect, therefore, the Labour Court appears
to have treated the offence with which respondent
was charged like a strict liability offence, and in
my opinion it properly did so for the following
reasons.

1. This was an offence created by a provincial
statute, and as Dickson J. observed in R. v. Sault
Ste. Marie (supra), at p. 1327:

If it is valid provincial legislation (and no suggestion
was made to the contrary), then it cannot possibly create
an offence which is criminal in the true sense.

2. It is possible for the federal or provincial
legislator to require that an offence which is not
properly speaking criminal be nonetheless treated
as such so far as proof is concerned; but this is an
exceptional situation and the legislator must then
clearly indicate his intention in this regard. In R.
v. Sault Ste. Marie (supra), Dickson J. suggested
an almost mechanical test for determining whether
an offence of this nature should exceptionally be
treated like a truly criminal offence. At p. 1326, he
observed:

Offences which are criminal in the true sense fall in the
first category. Public welfare offences would prima facie
be in the second category. They are not subject to the
presumption of full mens rea. An offence of this type
would fall in the first category only if such words as
"wilfully", "with intent", "knowingly", or "intentional-
ly" are contained in the statutory provision creating the
offence.

In the case of the offence before the Court, the
legislator has not explicitly indicated in this
manner his intention to require proof of the inten-
tional element by the prosecution.

La seule fagon d'interpr6ter ce passage me
parait 8tre la suivante: le Tribunal du travail ne
tire pas argument du silence de I'intim6 pour le
trouver coupable; cela est d6jA fait, conditionnelle-
ment, si la d6fense ne pr6sente pas de preuve; mais
l'intim6 aurait pu faire une d6fense qui entraine
l'acquittement, ce qu'il n'a pas fait.

Le Tribunal du travail me parait donc avoir
effectivement trait6 l'infraction reproch6e A l'in-
tim6 comme une infraction de responsabilit6
stricte et, A mon avis, il a eu raison pour les motifs
suivants:

1. Il s'agit d'une infraction cr66e par une loi
provinciale et, comme l'indique le juge Dickson
dans R. c. Sault Ste-Marie (supra) A la p. 1327:

Si c'est une l6gislation provinciale valide (et personne
n'a sugg6r6 le contraire), elle ne peut pas cr6er une
infraction qui soit proprement criminelle.

2. Il est possible pour le l6gislateur f6d6ral ou
provincial d'exiger qu'une infraction qui n'est pas
A proprement parler criminelle soit quand meme
trait6e comme telle quant A la preuve. Mais il
s'agit lA d'un cas d'exception et il importe alors
que le 16gislateur indique clairement sa volont6
dans ce sens. Dans R. c. Sault Ste-Marie (supra),
le juge Dickson propose un test presque m6canique
pour d6terminer si une infraction de cette nature
doit exceptionnellement 8tre trait6e A la fagon
d'une infraction v6ritablement criminelle. II 6crit A
la p. 1326:

Les infractions criminelles dans le vrai sens du mot
tombent dans la premibre cat6gorie. Les infractions
contre le bien-8tre public appartiennent g6n6ralement A
la deuxibme cat6gorie. Elles ne sont pas assujetties A la
pr6somption de mens rea proprement dite. Une infrac-
tion de ce genre tombera dans la premiere cat6gorie
dans le seul cas oa l'on trouve des termes tels que
avolontairements, s(avec l'intention de), ((sciemments ou
(intentionnellements dans la disposition cr6ant I'infrac-
tion.

Dans le cas de l'infraction qui nous occupe, le
l6gislateur n'a pas ainsi explicitement indiqu6 sa
volont6 d'exiger de la poursuite la preuve de I'616-
ment intentionnel.
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Moreover, the fact that an offence may contain
an intentional element does not prevent it from
being classified in the categories of strict liability
or absolute liability offences: what was held in R.
v. Sault Ste. Marie (supra), as I understand that
decision, was not that strict liability and absolute
liability offences do not contain an intentional
element; rather, it was that the prosecution is not
required to prove that element in order to obtain a
verdict of guilt.

3. The offence is of a regulatory nature: striking
is not unlawful in itself; it may or may not be,
depending on what is contained in the detailed
provisions of the Labour Code regarding the
length of collective agreements, the notices that
must be given and the time limits that must be
observed. This offence corresponds to the general
description given by Dickson J. in Sault Ste.
Marie, at pp. 1302 and 1303, of offences which are
not criminal:

... which are not criminal in any real sense, but are
prohibited in the public interest. (Sherras v. De Rutzen)
Although enforced as penal laws through the utilization
of the machinery of the criminal law, the offences are in
substance of a civil nature and might well be regarded
as a branch of administrative law to which traditional
principles of criminal law have but limited application.

It also corresponds to offences dealt with by Dixon
J. when in Proudman v. Dayman29 , at p. 549, he
refers to:

summary offences created by modern statutes, particu-
larly those dealing with social and industrial regulation.

It is interesting to note, moreover, that the
Superior Court has already held that a breach of s.
126 of the Labour Code does not constitute an
offence involving mens rea in the criminal sense of
that phrase: Montreal Hardware Mfs. Co. Ltd. v.
Dupuis30, at p. 511.

29 (1941), 67 C.L.R. 536.
30 [1974] R.D.T. 506.

D'autre part, le fait que l'infraction puisse com-
porter un 616ment intentionnel ne 1'emp8che pas
d'8tre class6e dans les cat6gories des infractions de
responsabilit6 stricte ou de responsabilit6 absolue:
ce que l'on d6cide dans R. c. Sault Ste-Marie
(supra), comme je comprends cet arr&t, ce n'est
pas que les infractions de responsabilit6 stricte et
celles de responsabilit6 absolue ne comportent pas
d'616ment intentionnel; mais c'est que la poursuite
n'est pas oblig6e, pour obtenir un verdict de culpa-
bilit6 de prouver cet 616ment.

3. 11 s'agit d'une infraction r6glementaire: la
grave n'est pas ill6gale en elle-mime; elle peut
I'8tre ou ne pas l'8tre selon que le prescrit la
r6glementation d6taill6e du Code du travail rela-
tive A la dur6e des conventions collectives, aux avis
qu'il faut donner, aux d6lais qu'il faut respecter.
Cette infraction correspond A la description g6n6-
rale que fait le juge Dickson dans l'affaire Sault
Ste-Marie aux pp. 1302 et 1303, des infractions
qui ne sont pas criminelles:

Ces infractions ne sont pas criminelles au plein sens du
terme, mais sont prohib6es dans l'intbrdt public (Sherras
v. De Rutzen). Bien qu'appliqu6es comme lois p6nales
par le truchement de la proc6dure criminelle, ces infrac-
tions sont essentiellement de nature civile et pourraient
fort bien Etre consid6r6es comme une branche du droit
administratif A laquelle les principes traditionnels du
droit criminel ne s'appliquent que de fagon limit6e.

Elle correspond 6galement aux infractions que vise
le juge Dixon, lorsque dans Proudman c.
Dayman29 , A la p. 549, il rbfbre aux

[TRADUCTION] infractions punissables sur d6claration
sommaire de culpabilit6 cr66es par les lois modernes,
particulibrement celles relatives A la r6glementation
sociale et industrielle.

Il est int6ressant de noter d'ailleurs que la Cour
superieure a d6jA d6cid6 qu'une infraction A l'art.
126 du Code du travail ne constitue pas une
infraction comportant mens rea dans le sens crimi-
nel de cette expression: Montreal Hardware Mfs.
Co. Ltd. c. Dupuis0, A la p. 511.

29 (1941), 67 C.L.R. 536.
3o [1974] R.D.T. 506.
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4. Nothing in the wording of the offence or the
type of regulation involved indicates that this may
be an offence of absolute liability: R. v. Sault Ste.
Marie (supra) at p. 1326.

5. In the great majority of cases to which the
prohibition applies, it would be virtually impossible
for the prosecution to establish the existence of
intent except through proof of the material factor.
Let us think, for instance, of the following situa-
tion, which may happen hundreds or even thou-
sands of times with many variations during an
unlawful strike: an employee, unaware that there
is strike, prepares to go to work; he learns on the
radio than an unlawful strike has just spontaneous-
ly commenced at his employer's place of business
and he decides to stay home, because he is in
agreement with the strike or because he does not
want to break strikers' solidarity. He is undoubted-
ly guilty of the offence of participating in an
unlawful strike: he has committed the required act
of refraining and he has the required intent.
Nonetheless, it is practically certain that the
offence will remain unpunished if the prosecution
must prove anything but his having refrained from
working, since only the employee knows his intent.
If the prohibition is to be effective-and it must be
assumed that the Act intends it to be-the only
method is to reverse the burden of proof and
impose on the accused the obligation of showing
that he did not have the required intent and took
reasonable steps to avoid committing the offence.
This burden on the other hand will not weigh
unduly on an accused who really has a defence; it
should not be too difficult for him to prove, for
example, that he had good reasons for not knowing
there was a strike, that he had just been injured
and could not go to work, or that he took all
reasonable steps to go to work but was prevented
from doing so by an unbreachable blockade: leav-
ing aside the defence of impossibility, which the
Court does not have to decide upon, such evidence
could show that, although the accused refrained
from providing his services, he did not do so with
the intent of participating in the strike.

As it seems to me, the desire to create a fair
balance between the practical necessity of penaliz-

4. Rien dans le libell6 de l'infraction ni dans le
type de r6glementation impliqu6 n'indique qu'il
peut s'agir d'une infraction de responsabilit6 abso-
lue: R. c. Sault Ste-Marie (supra) A la p. 1326.

5. Dans le plus grand nombre des cas vis6s par
la prohibition, il serait virtuellement impossible
pour la poursuite d'6tablir I'existence de l'616ment
intentionnel autrement que par la preuve de l'616-
ment mat6riel. Que l'on pense par exemple A la
situation suivante susceptible de se produire des
centaines ou mime des milliers de fois avec quel-
ques variantes lors d'une grave ill6gale: ignorant
qu'il y a grave, un salari6 s'apprete A se rendre au
travail; il apprend par la radio qu'une grave ill6-
gale vient spontan6ment de commencer chez son
employeur et il d6cide de rester chez lui, parce
qu'il est d'accord avec la gr6ve ou bien parce qu'il
ne veut pas se d6solidariser d'avec les gr6vistes. Il
est indubitablement coupable de l'infraction de
participation A une grave ill6gale: il pose le geste
d'abstention requis et il a l'intention requise. Pour-
tant il est pratiquement certain que l'infraction
restera impunie si la poursuite doit prouver autre
chose que son abstention car seul ce salar connait
son intention. Si l'on veut que la prohibition soit
efficace,-et I'on doit pr6sumer que c'est ce que
veut la loi,-le seul moyen est de renverser le
fardeau de la preuve et d'imposer A l'inculp6 l'obli-
gation de d6montrer qu'il n'a pas l'intention
requise et qu'il a pris les moyens raisonnables pour
6viter de commettre l'infraction. Ce fardeau par
ailleurs ne pbsera pas indilment sur l'inculp6 qui
dispose d'une d6fense vEritable; il ne devrait pas lui
8tre trop difficile de prouver par exemple qu'il
avait de bonnes raisons d'ignorer qu'il y avait
grave, ou qu'il venait de se blesser et ne pouvait se
rendre au travail, ou bien encore qu'il a pris tous
les moyens raisonnables pour se rendre au travail
mais en a 6t6 emp~ch6 par un blocus infranchissa-
ble: abstraction faite de la d6fense d'impossibilit6,
sur laquelle il n'y a pas lieu de se prononcer, de
telles preuves seraient de nature A d6montrer que,
si l'inculp6 s'est abstenu de fournir sa prestation de
travail, ce n'6tait pas dans l'intention de participer
A la grave.

Or la volont6 d'6tablir un juste 6quilibre entre la
n6cessit6 pratique de r6primer les infractions effec-
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ing offences which have in fact been committed
but are difficult or impossible to prove, and the
risk of punishing an innocent party without leaving
him even an option to present evidence in his
defence, was the principal consideration motivat-
ing this Court when, in Sault Ste. Marie, it recog-
nized the category of strict liability offences.

3. Non-participation by respondent in concerted
action preceding the strike

In order to establish that the offence was com-
mitted, the prosecution had to prove that there had
been a strike, and accordingly that there had been
concerted action by a group of persons. This con-
certed action postulates that a number of individu-
als performed external acts by communicating
with each other in order to reach agreement on the
principle and procedure of the strike, the time it
should begin, its probable duration, the form it
should take and so on. There may have been secret
councils for this purpose, as well as meetings and
votes. The question is one of fact, and proof of that
fact is a condition for success by the prosecution,
whether or not the accused is connected with that
fact. It may be difficult to prove such concerted
action directly when the strike is unlawful, and the
prosecution will often have to limit itself to indi-
rect proof, as often happens in cases of conspiracy,
where the agreement concluded with a common
purpose is inferred from the behaviour of the
parties: Paradis v. The King", at p. 168; R. v.
Gagnon12 , at p. 638.

In the case at bar, the Labour Court referred to
the meetings of representatives of the employer
and of the union, including respondent, meetings
which preceded the strike and during which repre-
sentatives of the union predicted that the employer
would have problems and alluded to the strike in
the construction industry; it referred to the
rumours of strikes current in the town of
Chibougamau prior to June 27, 1974, and it noted
that a majority of employees ceased working on
that date. It concluded there had been a strike on
June 27, and hence concerted action. This conclu-
sion was not challenged in this Court. However, it
is important to note that the Labour Court did not

31 [1934] S.C.R. 165.
32 [19561 S.C.R. 635.

tivement commises mais difficiles ou impossibles A
prouver et le danger de punir un innocent sans lui
laisser m8me la facult6 de pr6senter une preuve en
d6fense, est, me semble-t-il, la consid6ration prin-
cipale qui a inspir6 cette Cour lorsque dans l'af-
faire Sault Ste-Marie, elle a reconnu la cat6gorie
des infractions de responsabilit6 stricte.

3. La non participation de l'intim6 A la concerta-
tion qui a pr6c6d6 la grave

Pour 6tablir la commission de l'infraction, il
incombe A la poursuite de prouver qu'il y a eu
grave et, par cons6quent, qu'il y a eu concertation
par un groupe de personnes. Cette concertation
suppose qu'un certain nombre de personnes ont
pos6 des actes extbrieurs en communiquant les
unes avec les autres pour se mettre d'accord sur le
principe et les modalitbs de la grave, le moment oa
elle doit commencer, sa dur6e probable, la forme
qu'elle doit prendre, etc. II peut y avoir eu des
conciliabules A ce sujet, ainsi que des assembl6es et
des votes. 11 s'agit d'un fait dont la preuve est une
condition de r6ussite pour la poursuite, que l'in-
culp6 soit ou non reli6 A ce fait. II pourra s'av6rer
difficile de prouver directement cette concertation
lorsque la grave est ill6gale et la poursuite devra
souvent se contenter d'une preuve indirecte,
comme il arrive fr6quemment en matibre de com-
plot, oi l'entente conclue dans un but commun se
d6duit de la conduite des parties: Paradis c. Le
Roil', A la p. 168; R. c. Gagnon 2 , a la p. 638.

En l'instance, le Tribunal du travail r6f6re aux
r6unions des repr6sentants de l'employeur et de
ceux du syndicat, y compris l'intim6, r6unions qui
ont pr6c6d6 la grave et au cours desquelles les
repr6sentants du syndicat ont pr6dit des probl6mes
A l'employeur et fait allusion A la grave dans
l'industrie de la construction; il r6f6re aux rumeurs
de grave qui couraient dans la ville de Chibouga-
mau avant le 27 juin 1974 et il constate que la
majorit6 des salari6s a cess6 de travailler A cette
date. Il conclut qu'il y a eu grave le 27 juin, et par
cons6quent, concertation. Cette conclusion n'est
pas remise en question devant cette Cour. Cepen-
dant il est important de noter que le Tribunal du

31 [1934] R.C.S. 165.
32 (1956] R.C.S. 635.
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conclude that the accused was guilty because he
participated in the concerted action preceding the
strike.

The Superior Court approached the problem in
a different way: it was of the view that the meet-
ings between representatives of the employer and
of the union, meetings which preceded the strike
and in which respondent participated, did not
establish the existence of a concerted action. The
Superior Court accordingly appeared to indicate
that there was no evidence of concerted action in
which respondent had participated, and that this
was a major weakness in the prosecution's case.
Moreover, this was the argument submitted by
counsel for the respondent in his brief, when he
said that [TRANSLATION] "the prosecution should
present evidence that the accused participated in
the agreement to cease work".

In my view, this is an error. Participation in the
concerted action preceding a strike is not in itself
an offence provided for in s. 124 of the Labour
Code-although it may perhaps be covered by ss.
128 and 129. It also does not constitute, in so far
as a specific accused person is concerned, an essen-
tial element of the offence of participating in an
unlawful strike. It is clearly necessary for the
prosecution to prove the strike, and therefore, prior
concerted action; but it does not have to prove that
the accused was connected with such concerted
action and participated in it. I will go further: even
if it was positively established that the accused did
not participate in the prior concerted action, and
even if it was shown that the accused objected to
the proposed strike and voted against it, he might
still be found guilty of participating in the strike
by refraining, at the same time as other employees,
from providing services. Respondent was not
charged "with participating in concerted action
leading to a cessation of work by a group of
employees", but with "participating in a concerted
cessation of work by a group of employees". What
is important is that respondent associated himself
with the strike, not that he was one of its instiga-
tors. It is possible for a small number of persons to
participate in prior concerted action and a large
number to participate in the strike; the contrary is

travail ne conclut pas gue l'inculp6 est coupable
parce qu'il a particip6 A la concertation qui a
pr6c6d6 la gr6ve.

La Cour sup6rieure aborde le problkme de fagon
diff6rente: elle est d'avis que les r6unions entre les
repr6sentants de l'employeur et ceux du syndicat,
r6unions qui ont pr6c6d6 la grave et auxquelles
l'intim6 participait, ne d6montrent pas l'existence
d'une concertation. La Cour supbrieure parait
donc indiquer qu'il n'y a pas de preuve d'une
concertation A laquelle l'intim6 ait particip6 et que
c'est lIA une faille majeure dans la preuve de la
poursuite. C'est d'ailleurs ce que soutient le procu-
reur de l'intim6 dans son m6moire quand il dit que
da poursuite doit faire la preuve que le pr6venu a
particip6 A l'entente pour cesser de travaillerb.

A mon avis, il s'agit lA d'une erreur. La partici-
pation A la concertation qui pr6chde une grave
n'est pas par elle-meme une infraction pr6vue A
l'art. 124 du Code du travail-bien qu'elle soit
peut-atre vis6e par les art. 128 et 129. Elle ne
constitue pas non plus, en autant qu'un inculp6
d6termin6 est concern6, un 616ment essentiel de
l'infraction d'avoir particip6 A une gr6ve ill6gale.
Sans doute est-il necessaire que la poursuite
prouve la gr6ve et par cons6quent la concertation
pr6alable. Mais il ne lui incombe pas de prouver
que l'inculp6 est reli6 A cette concertation et y a
particip6. J'irai plus loin: mame s'il 6tait 6tabli
positivement que l'inculp6 n'a pas particip6 A la
concertation pr6alable, meme s'il 6tait d6montr6
que l'inculp6 s'est oppos6 A la gr6ve projet6e et
qu'il a vot6 contre elle, il pourrait encore Etre
trouv6 coupable d'avoir particip6 A cette grave en
s'abstenant, en m~me temps que d'autres salari6s,
de fournir sa prestation de travail. L'intim6 n'est
pas accus6 <<d'avoir particip6 A la concertation
d'une cessation de travail par un groupe de sala-
ries)) mais bien <(d'avoir particip6 A la cessation
concert6e de travail par un groupe de salari6s.
L'important c'est que l'intim6 se soit joint A la
grave et non pas qu'il en ait 6t6 l'un des initiateurs.
IL est possible qu'un petit nombre de personnes
aient particip6 A la concertation pr6alable et qu'un
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also conceivable. The difference is therefore an
important one.

4. The defence of impossibility

It emerged from the evidence of the prosecution
that, on the day of the strike, the road leading to
the mine was blocked by interlocking vehicles,
preventing all traffic from 6:30 a.m. onwards.
However, the mine could be reached by another
road and the blockage was in fact lifted at about
9:30 a.m. From 35 to 40 per cent of the employees
required to work at that time reported at around
noon. Respondent was required to work from 8:00
a.m. to 5:00 p.m. There is accordingly no basis for
considering the defence of impossibility.

CONCLUSIONS

The offence with which respondent is charged is
a strict liability offence. The material element of
this offence was proven beyond any doubt.
Respondent presented no evidence capable of
exculpating him; he offered no defence. The
Labour Court therefore properly found him guilty.

In my opinion the appeal should be allowed, the
judgment of the Superior Court reversed as to the
first count and the judgment of the Labour Court
restored as to this count; the whole without costs in
any Court.

The judgment of Dickson, Estey and Pratte JJ.
was delivered by

DICKSON J. (dissenting)- The principal ques-
tion in this appeal is the determination of the
necessary elements of the offence, created by s.
124 of the Labour Code, which the prosecution
must prove. Section 124 reads:
Any person declaring or instigating a strike or lock-out
contrary to the provisions of this code, or participating
therein, shall be liable, in the case of an employer,
association or officer of representative of an association,
to a fine of one hundred to one thousand dollars for each
day or part of a day during which such strike or lock-out
exists and, in all other cases, to a fine of ten to fifty
dollars for each such day or part of a day.

grand nombre de personnes aient particip6 A la
grave; le contraire est aussi concevable. La diff6-
rence est donc importante.

4. La d6fense d'impossibilit6

Il d6coule de la preuve de la poursuite que, le
jour de la gr6ve, le chemin qui donne acc6s A la
mine 6tait bloqu6 par des voitures entrecroisbes,
emp~chant toute circulation A partir de 6h30.
Cependant, l'on pouvait avoir acc6s A la mine par
un autre chemin et le blocus fut effectivement lev6
vers 9h30. De 35 A 40 pour cent des employ6s
appel6s au travail A cette heure lIA se sont pr6sent6s
vers midi. L'intim6 devait travailler de 8h A 17h. 11
n'y a donc pas lieu de consid6rer la d6fense
d'impossibilit6.

CONCLUSIONS

L'infraction reproch6e A l'intim6 est une infrac-
tion de responsabilit6 stricte. L'616ment mat6riel
de cette infraction a 6t6 prouv6 hors de tout doute.
L'intim6 n'a produit aucune preuve tendant A l'in-
nocenter; il n'a offert aucune d6fense. C'est donc A
raison que le Tribunal du travail I'a trouv6
coupable.

Je suis d'avis que le pourvoi doit tre accueilli, le
jugement de la Cour superieure, infirm6 quant au
premier chef d'accusation, et le jugement du Tri-
bunal du travail, r6tabli quant A ce chef. Le tout
sans d6pens dans aucune cour.

Le jugement des juges Dickson, Estey et Pratte
a 6t6 rendu par

LE JUGE DICKSON (dissident)-Il s'agit en l'es-
p6ce d'6tablir quels sont les 616ments essentiels de
l'infraction, cr66e par l'art. 124 du Code du tra-
vail, dont la poursuite doit faire la preuve. Voici le
texte de l'art. 124:
Quiconque d6clare ou provoque une gr6ve ou un lock-out
contrairement aux dispositions du pr6sent code, ou y
participe, est passible, s'il s'agit d'un employeur, d'une
association ou d'un officier ou repr6sentant d'une asso-
ciation, d'une amende de cent A mille dollars pour
chaque jour ou partie de jour pendant lequel cette grbve
ou ce lock-out existe et, dans tous autres cas, d'une
amende de dix A cinquantee dollars pour chaque tel jour
ou partie de jour.
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The respondent Roberge at the material time
was president of Local 5186 of the United Metal-
lurgists of America, accredited to represent the
employees of Campbell Chibougamau Mines Ltd.
In the course of the year 1974, while a collective
agreement was in effect, the employees demanded
that their salary levels be revised. An agreement
for this purpose was entered into in March, 1974.
Later in the year, by reason of an increase in the
cost of living, further demands were made. Four
meetings were held in June, 1974 between repre-
sentatives of the company and those of the union
in the course of which the union representatives
demanded a readjustment of salaries of the order
of $1 an hour. Moreover, they let it be known,
during one of those meetings, that the company
[TRANSLATION] "could foresee problems" if the
demands of the union were not met.

A work stoppage occurred on June 27, 1974 and
again over six days in July, during which times
picket lines were set up and roads were blocked.
Roberge did not present himself for work on any of
those days, nor did he call the company to ask for
permission to be absent.

Two charges were laid against Roberge by
Strasser, General Manager of Campbell Chi-
bougamau Mines, alleging that Roberge, an offi-
cer of the union, had participated in an illegal
strike at the mine. One charge related to 27 June,
1974, the other to the six dates in July.

At trial, three preliminary objections were taken
by Roberge. The first objection was addressed to
the failure of Strasser to plead or prove that he
constituted an "interested party" according to the
terms of s. 131 of the Labour Code. The second
objection took two forms-that s. 124 of the Code
did not create any infraction and that the informa-
tion did not state the nature of the illegality of the
strike. I agree with Mr. Justice Beetz, whose rea-
sons I have had the advantage of reading, that
both of these objections are without merit. I also
agree with Mr. Justice Beetz that the third objec-
tion, directed solely to the second count in the
information, is well founded and that the second
count should be struck out.

A l'6poque pertinente, l'intim6 Roberge 6tait
pr6sident de la section locale 5186 des M6tallur-
gistes unis d'Ambrique, syndicat accr6dit6 pour
repr6senter les employds de Campbell Chibouga-
mau Mines Ltd. Au cours de l'ann6e 1974, pen-
dant qu'une convention collective 6tait en vigueur,
les employbs ont demand6 une r6vision de leurs
salaires. Une entente A cette fin a t conclue en
mars 1974. Plus tard, la meme ann6e, en raison
d'une hausse du cofit de la vie, d'autres revendica-
tions ont 6t6 pr6sent6es. Les repr6sentants de la
compagnie et ceux du syndicat ont tenu quatre
r6unions en juin 1974 au cours desquelles les
repr6sentants du syndicat ont demand6 une aug-
mentation de l'ordre de $1 l'heure. Ils ont en outre
laiss6 savoir A l'une de ces r6unions que la compa-
gnie ((pouvait envisager des problames> si elle ne se
rendait pas aux revendications du syndicat.

Il y a eu un arr~t de travail le 27 juin 1974 et A
nouveau pendant six jours en juillet au cours des-
quels des piquets de gr6ve ont 6t6 organis6s et des
routes bloqu6es. Roberge ne s'est pr6sent6 au tra-
vail aucun de ces jours-lI et n'a pas communiqu6
avec la compagnie pour demander la permission de
s'absenter.

Strasser, directeur g6n6ral de Campbell Chibou-
gamau Mines, a d6pos6 deux plaintes contre
Roberge, all6guant que celui-ci, officier du syndi-
cat, avait particip6 A une grave ill6gale A la mine.
Une accusation visait le 27 juin 1974, I'autre les
six jours de juillet.

Au procks, Roberge a soulev6 trois objections
prbliminaires. Dans la premibre, il all6guait que
Strasser n'avait pas plaid6 ni prouv6 qu'il 6tait
(une partie intbressbes au sens de l'art. 131 du
Code du travail. La deuxibme objection est A deux
volets, savoir, que l'art. 124 du Code ne cr6e
aucune infraction et que la d6nonciation ne pr6cise
pas le caractbre ill6gal de la grave. Je partage
l'opinion du juge Beetz, dont j'ai eu l'avantage de
lire les motifs, selon laquelle ces deux objections ne
sont pas fond6es. Je suis 6galement d'accord avec
le juge Beetz que la troisibme objection portant
uniquement sur le second chef d'accusation est
bien fond6e et que celui-ci doit 8tre radi6.
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With respect, however, I am unable to agree
with Mr. Justice Beetz that the decision of this
Court in R. v. Sault Ste. Marie", can be
employed to shift the burden of proof of the
mental element of intention, necessary to the com-
mission of the offence, from the prosecution to the
accused. Sault Ste. Marie was solely concerned
with "responsibility for negligence" in the context
of public welfare offences and the introduction of
some notion of fault to what would otherwise be
absolute liability offences. In that case it was
noted at p. 1303 that the doctrine of the guilty
mind, expressed in terms of intention of reckless-
ness, but not negligence, is at the foundation of the
law of crimes. In the case of true crimes, there is a
presumption that a person should not be held
liable for the wrongfulness of his act if that act is
without mens rea. The categories of offences were
recognized:

1. Offences in which mens rea, consisting of some
positive state of mind such as intent, knowledge, or
recklessness, must be proved by the prosecution
either as an inference from the nature of the act
committed, or by additional evidence.

2. Offences in which there is no necessity for the
prosecution to prove the existence of mens rea; the
doing of the prohibited act prima facie imports the
offence, leaving it open to the accused to avoid
liability by proving that he took all reasonable care.
This involves consideration of what a reasonable
man would have done in the circumstances. The
defence will be available if the accused reasonably
believed in a mistaken set of facts which, if true,
would render the act or omission innocent, or if he
took all reasonable steps to avoid the particular
event. These offences may properly be called
offences of strict liability. Mr. Justice Estey so
referred to them in Hickey's case.

3. Offences of absolute liability where it is not open to
the accused to exculpate himself by showing that he
was free of fault.

Offences which are criminal in the true sense fall in the
first category. Public welfare offences would prima facie
be in the second category. They are not subject to the
presumption of full mens rea. An offence of this type

3 [19781 2 S.C.R. 1299.

Cependant, avec 6gards, je ne puis souscrire a
l'opinion du juge Beetz selon laquelle l'arrat de
cette Cour dans R. c. Sault Ste-Marie", peut
servir A d6placer du poursuivant A l'accus6, le
fardeau de prouver 1'616ment moral de l'intention
indispensable A la perp6tration de l'infraction.
L'affaire Sault Ste-Marie porte uniquement sur la
((responsabilit6 pour n6gligence* dans le contexte
d'infractions contre le bien-8tre public et sur I'in-
troduction d'un certain concept de faute applicable
A ce qui autrement seraient des infractions de
responsabilit6 absolue. Dans cet arrat, on a fait
remarquer, A la p. 1303, que la thborie de la
conscience coupable, exprim6e en termes d'inten-
tion ou d'insouciance, mais non de n6gligence, est
A la base du droit criminel. Dans le cas des crimes
v6ritables, il existe la pr6somption que nul ne doit
8tre tenu responsable de son acte illicite en l'ab-
sence de mens rea. Trois cat6gories d'infractions
ont 6t6 reconnues:

1. Les infractions dans lesquelles la mens rea, qui
consiste en l'existence r6elle d'un 6tat d'esprit,
comme l'intention, la connaissance, ]'insouciance,
doit tre prouv6e par la poursuite soit qu'on puisse
conclure A son existence vu la nature de l'acte
commis, soit par preuve sp~cifique.

2. Les infractions dans lesquelles il n'est pas n6ces-
saire que la poursuite prouve l'existence de la mens
rea; I'accomplissement de I'acte comporte une pr&-
somption d'infraction, laissant A l'accus6 la possibi-
lit6 d'6carter sa responsabilit6 en prouvant qu'il a
pris toutes les pr6cautions n6cessaires. Ceci com-
porte l'examen de ce qu'une personne raisonnable
aurait fait dans les circonstances. La d6fense sera
recevable si l'accus6 croyait pour des motifs raison-
nables A un 6tat de faits inexistant qui, s'il avait
exist6, aurait rendu l'acte ou l'omission innocent, ou
si l'accus6 a pris toutes les pr6cautions raisonnables
pour 6viter l'6v6nement en question. Ces infractions
peuvent 6tre A juste titre appel6es des infractions de
responsabilit6 stricte. C'est ainsi que le juge Estey
les a appel6es dans l'affaire Hickey.

3. Les infractions de responsabilit6 absolue oa il n'est
pas loisible A l'accus6 de se disculper en d6montrant
qu'il n'a commis aucune faute.

Les infractions criminelles dans le vrai sens du mot
tombent dans la premiere cat6gorie. Les infractions
contre le bien-dtre public appartiennent g6nbralement A
la deuxibme cat6gorie. Elles ne sont pas assujetties A la

3 [1978] 2 R.C.S. 1299.
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would fall in the first category only if such words as
"wilfully", "with intent", "knowingly", or "intentional-
ly" are contained in the statutory provision creating the
offence (at pp. 1325-6).

There are two means whereby a given offence
may fall into the first, or mens rea category: (i) if
it is branded as an offence "criminal in the true
sense", or (ii) if it is a public welfare offence and
there is something in the words of the enactment,
or in the structure of the offence, to warrant
displacing the offence from its prima facie location
in the second category. In the first case, there is a
presumption of mens rea. In the latter, there is no
presumption, but the possibility of mens rea being
directed where appropriate words are employed by
the provincial Legislature.

A province may validly introduce mens rea as an
element of a penal offence that is within constitu-
tional competence, although the offence so created
shall not be deemed a "crime". In the case of In re
McNutt3 4 , Duff J. made it clear that a provincial
Legislature might pass statutes creating prohibi-
tions and imposing duties in the public interest and
attaching to them penal sanctions, yet the provin-
cial Legislature would be incompetent to pass an
enactment which in itself could have the effect of
making a given act or omission a crime in the eyes
of the law.

In Sault Ste. Marie, the following appears:
If it is valid provincial legislation (and no suggestion was
made to the contrary), then it cannot possibly create an
offence which is criminal in the true sense (at p. 1327).

That sentence should not be read out of context.
The reference in the sentence to "criminal in the
true sense" is referable only to "criminal" in the
constitutional sense. A province cannot create an
offence which is a "crime" and thus, by reason of
the Constitution, the mere creation of an offence
does not import full mens rea as a matter of
course. That is the meaning of the expression
"presumption of mens rea". This constitutional

34 (1912), 47 S.C.R. 259.

pr6somption de mens rea proprement dite. Une infrac-
tion de ce genre tombera dans la premiere cat6gorie
dans le seul cas o i l'on trouve des termes tels que
avolontairements, savec l'intention de,, usciemments ou
ointentionnellement, dans la disposition cr6ant l'infrac-
tion (aux pp. 1325 et 1326).

Une infraction donn6e peut tomber dans la pre-
mibre cat6gorie, dite de mens rea, de deux fagons:
(i) si elle constitue clairement une infraction ((pro-
prement criminellen, ou (ii) s'il s'agit d'une infrac-
tion contre le bien-8tre public et qu'une disposition
de la loi ou la constitution de l'infraction permet-
tent de consid6rer que l'infraction ne relbve pas de
la deuxibme cat6gorie A laquelle elle appartien-
drait g6nbralement. Dans le premier cas, il existe
une pr6somption de mens rea. Dans le second, il
n'existe aucune pr6somption, mais une possibilit6
de mens rea, lorsque la 16gislature proviciale
emploie les expressions appropri6es.

Une province peut validement introduire la
mens rea comme 616ment d'une infraction p6nale
qui rel6ve de sa comp6tence constitutionnelle,
m8me si l'infraction ainsi creee ne peut 8tre consi-
d6r6e comme un acte criminels. Dans In re
McNutt 34, le juge Duff a clairement indiqu6 que
mime si une l6gislature provinciale peut adopter
des lois cr6ant des interdictions, imposant des
devoirs dans l'int6r~t public et leur rattachant des
sanctions p6nales, elle n'a neanmoins pas comp&
tence pour adopter des lois ayant I'effet de faire
d'un acte ou d'une omission un acte criminel en
droit.

Dans Sault Ste-Marie, on peut lire que:
Si c'est une 16gislation provinciale valide (et personne
n'a sugg6r6 le contraire), elle ne peut pas cr6er une
infraction qui soit proprement criminelle (A la p. 1327).

Cette phrase ne doit pas etre lue hors contexte. Les
mots (proprement criminelles se r6f6rent unique-
ment au sens constitutionnel du mot acrimine).
Une province ne peut cr6er une infraction qui
serait un (acte criminelb et, 6tant donn6 la consti-
tution, la simple cr6ation d'une infraction n'impli-
que pas n6cessairement la mens rea proprement
dite. C'est le sens de l'expression ((pr6somption de
mens reap. Ce principe constitutionnel ne signifie

34 (1912), 47 R.C.S. 259.

[1979]12 S.C.R.986



[1979] 2 R.C.S. STRASSER C. ROBERGE Le Juge Dickson 987

principle should not be taken to mean, however,
that a province may not create an offence requir-
ing mens rea, for it is equally clear that there is no
necessary limitation upon the provincial power to
create offences which require mens rea. The only
constitutional limitation upon the creation of pro-
vincial offences is that the offence must be for the
purpose of enforcing a valid provincial law. In the
case at bar, there can be no question that the
Labour Code is valid provincial legislation for the
purpose of regulating labour relations in the prov-
ince. There is no suggestion that the provincial
Legislature is intruding upon the criminal law
powers of the federal government. It is therefore,
in my view, incorrect to treat the mere existence of
the offence in a provincial statute as, of itself,
leading inexorably to the conclusion that the
offence is one of strict liability.

The offence in the present case is created in a
provincial statute and must therefore be con-
sidered a public welfare offence as described in
Sault Ste. Marie. Because the offence so created is
not a "crime", no presumption of mens rea applies.
Prima facie, then, the offence falls into the catego-
ry of strict liability. That is the first stage of the
inquiry.

The second stage requires the Court to look to
the language employed by the legislator and the
nature of the act prohibited for the purpose of
determining whether there is anything in the
offence-creating provision that expressly or
impliedly requires mens rea as an essential element
of the offence. It is true that no express words-
such as "wilfully", "with intent", "knowingly", or
"intentionally"-are found in s. 124 of the Labour
Code. It is also true that in Sault Ste. Marie it was
said that a public welfare offence would fall into
the first category, i.e. those in which mens rea
must be proved by the prosecution, only if such
words were contained in the statutory provision
creating the offence. The use of the word "only"
may well be too restrictive. The presence of words
such as "wilfully" is conclusive in moving an
offence into the first category of mens rea
offences. But the presence of these words in the

pas pour autant qu'une province ne peut cr6er une
infraction exigeant la mens rea, car il est 6gale-
ment clair que rien n'empache l'autorit6 provin-
ciale de cr6er des infractions exigeant la mens rea.
La seule limite constitutionnelle relative A la cr6a-
tion d'infractions provinciales est que l'infraction
doit 8tre cr66e en vue d'appliquer une loi provin-
ciale valide. En l'esp6ce, il ne fait aucun doute que
le Code du travail constitue une loi provinciale
valide visant A r6glementer les relations de travail
dans la province. On n'a pas pr6tendu que la
16gislature provinciale empi6tait sur les pouvoirs
du gouvernement f6d6ral en matibre de droit cri-
minel. A mon avis, c'est donc une erreur de consi-
d6rer que la simple existence d'une infraction
pr6vue dans une loi provinciale mane A la conclu-
sion inexorable que l'infraction en est une de res-
ponsabilit6 stricte.

En l'esp6ce, l'infraction est cr66e par une loi
provinciale et doit en cons6quence tre consid6r6e
comme une infraction contre le bien-etre public au
sens de l'arrdt Sault Ste-Marie. Puisque cette
infraction ne constitue pas un ((acte criminels, la
pr6somption de mens rea ne s'applique pas. En
cons6quence, l'infraction appartient donc g6n6rale-
ment A la cat6gorie des infractions de responsabi-
lit6 stricte. VoilA oa s'arr&e la premiere 6tape de
l'6tude.

Dans la seconde 6tape, la Cour doit examiner les
termes utilis6s par le 16gislateur et la nature de
l'acte prohib6 afin de d6terminer si la disposition
cr6ant l'infraction pr6voit express6ment ou implici-
tement que la mens rea constitue un 616ment
essentiel de l'infraction. 11 est exact qu'aucun
terme clair tel que avolontairements, uavec l'inten-
tion de), ((sciemment)), ou ((intentionnellement)) ne
figure A I'art. 124 du Code du travail. Il est
6galement exact qu'on a dit dans Sault Ste-Marie
qu'une infraction contre le bien-8tre public tombe-
rait dans la premiere cat6gorie, c.-A-d. dans la
cat6gorie oa la poursuite doit prouver la mens rea,
dans le seul cas oii la disposition cr6ant l'infraction
contient de tels termes. L'expression odans le seul
cash est probablement trop restrictive. La pr6sence
d'un mot comme avolontairement, suffit pour faire
tomber l'infraction dans la premiere cat6gorie d'in-
fractions, dite de mens rea. Cependant, une infrac-
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offence-creating provision should not, I think, be
regarded as exhaustive of the situations where a
public welfare offence may require mens rea.
There are many offences which impliedly require
mens rea by the very wording of the offence-creat-
ing provision, or by the nature of the act prohib-
ited. Perhaps the best example of this is the gamut
of unfair labour practices found in labour legisla-
tion. Most of these practices, for which penal
prosecution may be permitted, speak of "coercion"
or "intimidation" or "interference", clearly coun-
tenancing the offender desiring the consequences
of his act or foreseeing the consequences of his act
("intention" or "recklessness"), and not a lack of
foresight of those consequences ("negligence"). It
is obvious that the words such as "knowingly" or
"with intent" are unnecessary when one considers
the juxtaposition of words involved-that an
employer must "knowingly" or "wilfully" or
"intentionally" or "with intent" "intimidate" an
employee to cease to be a union member.

It is one thing to suggest that there is no pre-
sumption of mens rea applicable to provincial
penal offences as public welfare offences. It is
another thing entirely to treat that lack of pre-
sumption as if it were conclusive against mens rea
in all but exceptional circumstances. Presumptions
afford nothing more than means of defining the
elements of a case and allocating the burden of
proving those elements as between the parties. The
"presumption of mens rea" simply represents the
criminal law's method of defining the elements of
the offence, i.e. a mental element of intention or
recklessness, and allocating the burden of proving
that mental element to the prosecution. An
absence of that presumption merely means that
the courts must work a little harder in considering
the two questions: (i) what are the elements of the
offence as worded and (ii) upon who rests the
burden of proving each of those elements?

Is there anything in the wording of s. 124 of the
Labour Code that expressly or impliedly requires
mens rea, i.e. a subjective mental element? As Mr.
Justice Beetz observes in his reasons, s. 124 creates

tion contre le bien-6tre public peut exiger la mens
rea m8me en l'absence de pareils mots. D'aprbs le
texte de la disposition cr6ant l'infraction ou la
nature de l'acte prohib6, plusieurs infractions
requibrent implicitement la mens rea. Le meilleur
exemple nous vient peut-8tre de l'6ventail de pra-
tiques dbloyales pr6vues par la l6gislation en
matibre de relations de travail. La plupart de ces
pratiques, susceptibles de poursuites p6nales, sont
pr6vues en termes de ecoercition, ou d'aintimida-
tion)) ou d'aing6rences, et distinguent nettement le
d6linquant qui pr6voit les cons6quences de son acte
(ointentions ou ((insouciance*), de celui qui agit
sans les pr6voir (on6gligences). Il est manifeste que
des expressions comme csciemments ou (avec l'in-
tention de)) ne sont pas n6cessaires si l'on considdre
la juxtaposition des mots impliqus-qu'un
employeur ne doit pas chercher par Kintimidationv
A contraindre un employ6 A cesser d'8tre membre
du syndicat, Ksciemment)) ou evolontairements ou
(intentionnellemento ou avec l'intention deo.

Dire qu'il n'y a pas de pr6somption de mens rea
applicable aux infractions p6nales provinciales en
tant qu'infractions contre le bien-etre public est
une chose, c'en est une autre que de consid6rer
l'absence de pr6somption comme signifiant auto-
matiquement que la mens rea n'est pas exig6e sauf
dans des circonstances exceptionnelles. Les pr6-
somptions permettent uniquement de d6finir les
616ments de l'infraction et d'6tablir qui a le far-
deau de prouver ces 616ments. La ((pr6somption de
mens reap constitue simplement un moyen retenu
en droit criminel pour d6finir les 616ments de
l'infraction, c.-A-d. I'616ment moral d'intention ou
d'insouciance, et pour imposer A la poursuite le
fardeau de la preuve de cet 616ment moral. L'ab-
sence de cette pr6somption signifie simplement que
les tribunaux doivent faire une d6marche suppl6-
mentaire en analysant les deux questions suivantes:
(i) quels sont les 616ments de l'infraction telle
qu'elle est libell6e? et (ii) A qui incombe le fardeau
de prouver chacun de ces 616ments?

L'article 124 du Code du travail contient-il une
disposition exigeant express6ment ou implicite-
ment la mens rea, c.-A-d. un 616ment moral subjec-
tif? Comme le souligne le juge Beetz dans ses
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three possible offences-(i) declaring, (ii) instigat-
ing, or (iii) participating in, an illegal strike. To
declare or to instigate an illegal strike requires
intention, a subjective desire of the consequences.
Similarly, one would think that "participation"
also calls for intention. "Strike" is defined in s.
1(h) of the Code: "the concerted cessation of work
by a group of employees". Section 124 can be
recast for our purposes, by including the statutory
definition of a strike and cutting out the irrelevant
parts, to read as follows:

Any person . . . participating in a concerted cessation of
work by a group of employees contrary to the provisions
of this code shall be liable ... to a fine ....

In considering the elements of the offence it is of
prime importance to recognize the distinction be-
tween the elements of collective action and those
of individual action, for it is manifest that we are
here concerned with individual responsibility for
participation in an illegal strike and not collective
responsibility. On the collective level, these are the
necessary elements of the offence:
(1) a cessation of work by a group of employees
(2) that the cessation was concerted
(3) that the concerted cessation of work was illegal

under the provisions of the Labour Code

On the individual level, these are the necessary
elements:
(4) a cessation of work by the individual employee at

the same time that the group of employees ceased
to work

(5) an intention on the part of the individual employee
to cease working in concert with that group of
employees

and, since Roberge is charged in his capacity as
officer of the union (for purposes of attracting the
higher penalty),
(6) the status of the employee as an officer.

If one were to attempt to divide these elements
into the material and mental elements, elements
(1), (3), (4), and (6) would fall into the realm of
material elements and elements (2) and (5) into
that of mental elements.

motifs, I'art. 124 cr6e trois infractions possibles-
(i) d6clarer ou (ii) provoquer une grave ill6gale ou
(iii) y participer. Pour dclarer ou provoquer une
grave ill6gale, il faut une intention, c.-A-d. la
recherche subjective de ses cons6quences. De
mdme, on peut penser que la <<participation)

requiert 6galement une intention. L'alin6a lh) du
Code d6finit comme suit le mot gr6ve: <<la cessation
concert6e de travail par un groupe de salaribs.
Pour les pr6sentes fins, I'art. 124 peut 6tre remani6
en y incluant la d6finition du mot grave et en en
retranchant les parties non pertinentes, ce qui
donne:
Quiconque ... participe A la cessation concert6e de
travail par un groupe de salari6s contrairement aux
dispositions du pr6sent code est passible . .. d'une
amende ...

En consid6rant les 616ments de l'infraction, il est
primordial de distinguer entre les 616ments d'un
acte collectif et ceux d'un acte individuel, car il
s'agit ici d'une responsabilit6 individuelle pour une
participation A une grave ill6gale et non d'une
responsabilit6 collective. Sur le plan collectif, les
616ments essentiels de l'infraction sont les suivants:

(1) la cessation de travail par un groupe de salari6s
(2) la cessation doit 8tre concert6e
(3) la cessation concert6e de travail doit 8tre ill6gale en

vertu des dispositions du Code du travail

Sur le plan individuel, les 616ments essentiels sont
les suivants:
(4) la cessation de travail par un salari6 en m~me

temps que la cessation de travail par le groupe de
salari6s

(5) l'intention du salari6 de cesser le travail de concert
avec le groupe de salari6s

et puisque Roberge est accus6 en qualit6 d'officier
du syndicat (pour le rendre passible d'une amende
plus 6lev6e),
(6) la qualit6 d'officier du salari6.

S'il fallait tenter de r6partir ces 616ments entre
616ments mat6riels et moraux, les 616ments (1),
(3), (4) et (6) tomberaient dans la cat6gorie des
616ments matbriels et les 616ments (2) et (5) dans
la cat6gorie des 616ments moraux.
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That there is a mental elements of intention
implicit in the very notion of a strike is generally
accepted, but most of the writing in the area deals
solely with the collective intention of the strikers,
the element of concerted action found in (2) above.
In their book, Droit du travail en vigueur au
Qubbec (1971), Gagnon, LeBel and Verge discuss
the definition of strike. After describing the ma-
terial elements, they conclude at p. 199:

[TRANSLATION] In addition to these material elements
the notion of strike presupposes mental elements, such
as the intention and common purpose to strike. The
latter two elements indicate that a strike is a psychologi-
cal event as well. It occurs as the result of a common
intent: this is the strikers' determination to suspend
performance of their contract of employment and of the
obligations resulting from it.

Gagnon, LeBel and Verge draw extensively
upon the definitive French work in this area,
H616ne Sinay's La gr&ve (1966), the sixth volume
of Camerlynck's Trait de droit du travail. In
chapter IV, the author deals with the definition of
a strike in French law. In considering this defini-
tion, one must keep in mind the constitutional
recognition of the right to strike in France, as well
as the emphasis upon the individual contract of
employment. Sinay defines a strike at p. 133:

[TRANSLATION] A strike is a collective and concerted
refusal to work, demonstrating the employee's intent to
set aside for the time being their contract, in order to
ensure the success of their claims.

This proposed definition involves two kinds of factors:
material factors-the actual fact of ceasing or slowing
down work, and the existence of a group of employees
suspending or relaxing their efforts-and psychological
factors-"the animus" and "common purpose" to strike
(at p. 136).

On the subject of intention, Sinay, at p. 140,
describes it with some precision:

[TRANSLATION] It is not enough to cease working, even
if several persons do so, in order thereby to be regarded
as on strike. There must also be "the animus" of a
striker. This is the intent to set aside his contract, by
making a change in daily on-the-job behaviour, and the
knowledge that it will be disruptive.

L'existence d'un 616ment moral relatif A l'inten-
tion, implicite dans la notion m8me de la grave, est
g6nbralement accept6e, mais la plupart des ouvra-
ges sur le sujet traitent uniquement de l'intention
collective des gr6vistes, savoir I'616ment relatif A
une action concert6e pr6vue en (2) ci-dessus. Dans
leur ouvrage, Droit du travail en vigueur au
Qubbec (1971), les auteurs Gagnon, LeBel et
Verge analysent la d6finition du mot grdve. Aprbs
en avoir enumere les 616ments matbriels, ils con-
cluent (A la p. 199):

En plus de ces 616ments mat6riels, la notion de gr6ve
suppose des 616ments intellectuels, soit ]'intention et le
concert de grave. Ces deux derniers 616ments font ressor-
tir que la grave est aussi un ph6nombne psychologique.
La gr6ve survient en ex6cution d'une intention com-
mune. Cette dernibre serait la volont6 des gr6vistes de
suspendre l'ex6cution de leur contrat de travail et des
obligations qui en d6coulent.

Gagnon, LeBel et Verge s'inspirent consid6ra-
blement de l'ouvrage frangais qui fait autorit6 en
ce domaine, La gr&ve (1966) de H616ne Sinay, qui
constitue le sixibme volume du Trait de droit du
travail de Camerlynck. Dans le chapitre IV, I'au-
teur traite de la d6finition de la grave en droit
frangais. En 6tudiant cette d6finition, il faut
garder A l'esprit la reconnaissance constitutionnelle
du droit de grave en France et l'importance du
contrat individuel de travail. Mme Sinay d6finit la
grave comme suit (A la p. 133):

La gr6ve est le refus collectif et concert6 de travail,
manifestant l'intention des salari6s de se placer provisoi-
rement hors contrat, afin d'assurer le succ6s de leurs
revendications.

La d6finition ainsi propos6e met en jeu deux ordres de
facteurs: les facteurs matbriels-le fait concret de la
cessation ou du ralentissement du travail et l'existence
d'un groupe de salari6s mettant leur activit6 en veilleuse
ou en sommeil-et les facteurs psychologiques-l'ani-
mus> de grave et le <(concert) de gr6ve (A la p. 136).

Quant A l'intention, Mme Sinay en pr6cise le sens
en ces termes (A la p. 140):

11 ne suffit pas de cesser le travail et mme d'8tre
plusieurs A le faire pour 8tre de ce chef consid6r6 comme
gr6viste. Encore faut-il avoir dl'animuss de gr6viste.
C'est l'intention de se placer hors contrat, par un chan-
gement apport6 dans le comportement quotidien au
travail, et sachant qu'il sera perturbateur.
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Three further propositions are set out:

[TRANSLATION] (a) "The animus of the striker is char-
acterized essentially by the intent to set aside the con-
tract"; (b) "This intent to set aside the contract neces-
sarily implies an element of conflict"; (c) "The intent to
set aside the contract does not necessarily imply a
wrongful intent, but consciousness of the loss that may
be suffered by the employer."

In common with Mr. Justice Beetz, I am satis-
fied that both a material and an intentional ele-
ment, on the individual level, are necessary ele-
ments of the offence of participating in an illegal
strike. The material element of the offence is
constituted by the breach of the employee's obliga-
tions under the collective agreement, i.e. the provi-
sion of his labour services to the employer, as he is
obliged to do according to the terms of a collective
agreement which is binding in its application to
the individual employee. The mental element is
one of intention, i.e. that the employee withhold
his services with the intention of joining the con-
certed cessation of his fellow employees. The
individual's cessation of work must take place with
the intention of taking part in, and supporting, the
concerted action of his fellow employees.

If one accepts that the offence under s. 124 of
the Labour Code has, as one of its components, an
intentional element, the result is to negate not only
a finding of absolute liability, but also a finding of
strict liability. Once one has found an intentional
element necessary to the commission of the
offence, negligence becomes irrelevant, for the
offence then falls into the first category, that of
mens rea offences. Strict liability offences are
offences of negligence. Just as negligence is irrele-
vant to the issue of intention in criminal responsi-
bility, so also is intention irrelevant to "responsibil-
ity for negligence".

Passing then to the matter of reversal of the
burden of proof, in my view Sault Ste. Marie is
not available for that purpose. It would, indeed, be
ironic if that decision, which embodies a principle
for the benefit of the accused on a public welfare
offence, by the introduction of a defence of reason-
able care to avoid the strictures of absolute liabili-
ty, were to be used to justify the rejection of any

Trois autres propositions sont mises de l'avant:

a) ((La volont6 de se placer hors contrat caract6rise
essentiellement I'animus du gr6vistes; b) (Cette volont6
de se placer hors contrat suppose n6cessairement un
616ment conflictuels; c) *L'intention de se placer hors
contrat ne suppose pas n6cessairement une intention
nuisible mais la conscience du prejudice susceptible
d'8tre subi par l'employeur.

Comme le juge Beetz, j'estime que, sur le plan
individuel, I'616ment mat6riel et I'616ment moral
sont deux 616ments essentiels de l'infraction qui
consiste A participer A une grave ill6gale. L'616-
ment mat6riel de l'infraction r6side dans l'inex6cu-
tion des obligations du salari6 d6coulant de la
convention collective, c.-A-d. la prestation des ser-
vices qu'il doit A l'employeur, conform6ment aux
conditions de la convention collective qui le lie en
tant qu'individu. L'616ment moral en est un d'in-
tention, c.-A-d. que le salari6 cesse de fournir ses
services dans l'intention de se joindre A la cessation
concert6e de travail par ses compagnons. La cessa-
tion individuelle de travail doit 8tre d6cid6e dans
l'intention de participer A la cessation concert6e de
travail par ses compagnons et de l'appuyer.

Une fois admis que l'infraction pr6vue A l'art.
124 du Code du travail comprend, entre autres, un
616ment intentionnel, on ne saurait alors conclure
qu'il s'agit d'une infraction de responsabilit6 abso-
lue ni mame de responsabilit6 stricte. S'il est
reconnu qu'un 616ment intentionnel est n6cessaire
pour qu'il y ait infraction, la n6gligence devient
hors de cause car l'infraction tombe alors dans la
premiere cat6gorie, dite de mens rea. Les infrac-
tions de responsabilit6 stricte sont des infractions
de n6gligence. Tout comme la n6gligence est 6tran-
gbre A la question d'intention en responsabilit6
criminelle, l'intention est 6galement sans rapport
avec la uresponsabilit6 pour n6gligences.

Passant ensuite A la question de d6placement du
fardeau de la preuve, A mon avis, l'arr8t Sault
Ste-Marie ne s'applique pas sur ce point. 11 serait
en fait ironique que cette d6cision, qui met en
application un principe favorable A l'accus6 d'une
infraction contre le bien-8tre public en permettant
une d6fense de diligence raisonnable pour contrer
les rigueurs de la responsabilit6 absolue, soit invo-
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need for proof of mens rea by the prosecution and
the shifting of the burden of proof to the accused
for an offence which would seem to require mens
rea. In Sault Ste. Marie it was held not to be
unfair to place upon the defendant the burden, or
one might perhaps better say the "right and oppor-
tunity", of proving that his conduct did not fall
below the objective standard of a reasonable man
in the circumstances. It did not seem unfair to
impose such a burden when the offence would
otherwise be characterized as one of absolute lia-
bility and the accused would have no defence
whatever. On the other hand, it certainly does
seem unfair to reverse the burden of proof where
there are strong indications that the offence would
otherwise fall within the first category of mens rea
offences. There is nothing in the language of s. 124
to support such a reversal of the burden of proof.
Further, where the provincial Legislature has
wished to effect such a reversal, it has been clearly
stated in respect of other matters. Consider the
present wording of s. 16 of the Labour Code:

16. If it is shown to the satisfaction of the labour
commissioner seized of the matter that the employee
exercises a right accorded to him by this code, there
shall be a presumption in his favour that he was dis-
missed, suspended or transferred because he exercised
such right, and the burden of proof that the employee
was dismissed, suspended or transferred for another
good and sufficient reason shall be upon the employer.

Where intention is required as an element of the
offence, one would think that the burden of proof
should only be shifted to the accused when the
legislation clearly directs such a shift.

In R. v. Chapin", mere difficulty of enforce-
ment was considered "hardly enough to dislodge
the offence from the category of strict liability"
and, in my view, the same approach ought to be
taken where the debate is between a mens rea
offence and strict liability. Mere difficulty of
enforcement cannot justify the shifting of a burden
of proof of the mental element to the accused, for

3 [19791 2 S.C.R. 121.

qu6e pour justifier que la poursuite ne soit plus
tenue de prouver la mens rea et que le fardeau de
la preuve incombe A l'accus6 d'une infraction qui
semble exiger la mens rea. On a jug6 dans Sault
Ste-Marie qu'il n'6tait pas injuste d'imposer au
d6fendeur le fardeau, il serait peut-8tre plus exact
de parler (du droit et de la possibilit&D, de prouver
que sa conduite ne tombe pas sous le coup de la
norme objective de l'homme raisonnable qui se
trouve dans la mime situation. Il ne semble pas
injuste d'imposer un tel fardeau lorsque l'infrac-
tion serait sans cela qualifi6e de responsabilit6
absolue et que l'accus6 n'aurait aucune d6fense A
faire valoir. D'autre part, il semble certes injuste
de renverser le fardeau de la preuve lorsque des
indices solides laissent croire que l'infraction tom-
berait sous d'autres rapports dans la premiere
cat6gorie d'infractions, dite de mens rea. Rien
dans le texte de l'art. 124 ne permet de renverser
ainsi le fardeau de la preuve. En outre, lorsque,
dans d'autres domaines, la 16gislature provinciale
d6sirait effectuer un tel renversement, elle l'a for-
mul6 clairement. Examinons le texte actuel de
l'art. 16 du Code du travail:

16. S'il est 6tabli A la satisfaction du commissaire du
travail saisi de l'affaire que le salari6 exerce un droit lui
r6sultant du pr6sent code, il y a pr6somption en sa
faveur qu'il a 6t6 cong6di6, suspendu ou d6plac6 A cause
de l'exercice de ce droit, et il incombe A l'employeur de
prouver que le salari6 a 6t6 cong6di6, suspendu ou
d6plac6 pour une autre cause, juste et suffisante.

Lorsque l'intention doit constituer un 616ment de
l'infraction, on pourrait penser que le fardeau de la
preuve doit etre impos6 A l'accus6 seulement lors-
que le texte de loi ordonne clairement pareil
renversement.

Dans l'arr8t R. c. Chapin", on a consid6r6 que
la simple difficult6 d'application one suffit nette-
ment pas pour exclure l'infraction de la cat6gorie
de la responsabilit6 stricten et, A mon avis, la m8me
ligne de conduite doit 8tre adopt6e lorsque la
controverse se situe entre une infraction exigeant
la mens rea et la responsabilit6 stricte. La simple
difficult6 d'application ne peut justifier l'imposi-

3 [1979] 2 R.C.S. 121.
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if that were the case one could easily justify doing
away with the presumption of mens rea and the
presumption of innocence in criminal law proper.
As in all criminal or penal prosecutions, there
must be, at the close of the case for the prosecu-
tion, sufficient evidence on all the essential ele-
ments of the offence which must be ultimately
proved by the prosecution, such that a reasonable
trier of fact, on all the evidence and properly
instructed, could find the accused guilty beyond a
reasonable doubt. Briefly, there must be sufficient
evidence to get beyond no case to answer or a
directed verdict. Again, as in all criminal or penal
prosecution, even if there is sufficient evidence to
get beyond a directed verdict, the prosecution must
prove all those same elements beyond a reasonable
doubt in order to obtain a conviction. The burden
of proof rests upon the prosecution throughout, no
matter that this offence might initially be charac-
terized as a public welfare offence, for the offence
has been found to fall within the category of a
mens rea offence.

In rejecting the motion for nonsuit, Melangon J.,
of the Labour Court, appears to have proceeded as
if only the material elements of the offence had to
be proved by the prosecution. I cannot find any
attention given by him to the question of an
individual intentional element in the offence. Cer-
tainly he directs himself properly on the "concert-
ed" nature of the cessation of work, but that goes
to a finding of an illegal strike, one of the collec-
tive elements of the offence. As Melangon J. him-
self stated, the prosecution simply proved that
Roberge did not provide his services on the date in
question at the same time that other fellow
employees were on illegal strike. In the result, the
Tribunal convicted Roberge on both counts in the
information. In the Superior Court, on appeal, Mr.
Justice McNicoll considered the motion for non-
suit and dismissed it in these terms:

[TRANSLATION] As the undersigned finds that the pre-
siding judge properly concluded that there was not a
total absence of evidence justifying a motion for non-

tion A l'accus6 du fardeau de prouver l'616ment
moral, car, si c'6tait le cas, il serait facile d'6tablir
qu'il est 16gitime de supprimer la pr6somption de
mens rea et la pr6somption d'innocence en droit
criminel. Comme dans toutes les poursuites de
nature criminelle ou p6nale, il doit exister, A la fin
de la preuve de la poursuite, une preuve suffisante
de tous les 616ments essentiels de l'infraction que la
poursuite doit 6tablir de sorte qu'un juge raisonna-
ble du fond, A la lumibre de toute la preuve et
convenablement instruit du droit, puisse d6clarer
l'accus6 coupable au-dela d'un doute raisonnable.
En r6sum6, il doit y avoir une preuve suffisante
pour aller au-delA d'un non-lieu ou d'un verdict
command6. Encore une fois, comme dans toutes
les poursuites de nature criminelle ou p6nale,
m6me si la preuve est suffisante pour aller au-delA
d'un verdict command6, la poursuite doit prouver
tous les m8mes 616ments au-deld d'un doute rai-
sonnable pour obtenir une d6claration de culpabi-
lit6. Le fardeau de la preuve incombe toujours A la
poursuite, peu importe que cette infraction puisse
initialement 6tre qualifi6e d'infraction contre le
bien-8tre public puisqu'on a jug6 que l'infraction
tombait dans la cat6gorie des infractions exigeant
la mens rea.

En rejetant la requite en non-lieu, le juge
Melangon du Tribunal du travail semble avoir agi
comme si seuls les 616ments mat6riels de l'infrac-
tion devaient 8tre 6tablis par la poursuite. Le
dossier ne r6vble pas qu'il ait port6 attention A la
question de l'616ment intentionnel individuel de
l'infraction. I n'a pas commis d'erreur en ce qui
concerne la nature ((concerte)) de l'arrat de travail,
mais cela s'applique A une conclusion de grave
ill6gale, un des 616ments collectifs de l'infraction.
Comme l'a affirm6 le juge Melangon, la poursuite
a simplement prouv6 que Roberge n'a pas fourni
ses services le jour en cause, au moment oi d'au-
tres compagnons de travail faisaient une grave
ill6gale. En cons6quence, le Tribunal a d6clar6
Roberge coupable sous les deux chefs de la d6non-
ciation. En appel devant la Cour superieure, le
juge McNicoll a examin6 la requ8te en non-lieu et
l'a rejet6e en ces termes:
Comme le soussign6 estime que c'est A bon droit que le
juge president n'a pas estim6 absence totale de preuve
justifiant une motion de non-lieu, et qu'il a donn6 des
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suit, and gave reasons for his decision which are found
complete, I do not think I need consider the matter
further, and

PROCEEDING TO RENDER JUDGMENT on this
appeal by trial de novo, I consider the motion for
non-suit reiterated by the accused-appellant is without
basis and must accordingly be DISMISSED.

Thus the Superior Court has also rejected the
motion, but for the same reasons given by Melan-
gon J.

Mr. Justice McNicoll reiterated the finding of
Melangon J. that there was no evidence of the
accused's presence at the blockade on the road
leading to the mine, or in picketing, nor [TRANS-
LATION] "any activity suggesting that he was par-
ticipating in a strike, namely, a concerted work
stoppage". The Superior Court judge noted that
not even knowledge of the strike was proved by the
prosecution. One can suspect and conjecture as to
Roberge's knowledge and behind-the-scenes par-
ticipation, but there is, as McNicoll J. observed, a
total absence of evidence on this score in the
record. We are left with nothing more than a mere
abstention from work at the time as an illegal
strike and some vague suggestion of "rumours"
and union instigation. Although we are concerned
in this case with an officer of the union, it must
not be overlooked that the same principles apply to
any employee who is not an officer of a union and
who is absent from work on the day of an illegal
strike. Does he thereby expose himself to a charge
of participation in an illegal strike?

There is much to be said for the view that there
was no evidence of intention led by the prosecution
and thus the Tribunal should have granted the
motion of non-lieu of the defendant. Alternatively,
one could take the view that McNicoll J. may have
erred in applying the rule in Hodge's case to the
sole issue of intention, but that his error was not of
sufficient importance, on the facts and evidence in
this case, to warrant overturning his result. He did
find that a reasonable doubt had been raised.
Accepting that an intentional element is an
ingredient of the offence, to be proved by the
prosecution, no trier of fact, properly instructed,

motifs de sa d6cision qui sont estimbs complets, je ne
crois pas devoir argumenter davantage et,

PROCtDANT A RENDRE JUGEMENT sur le
pr6sent appel par voie de procas de novo, j'estime que la
motion de non-lieu r6it6r6e par le pr6venu-appelant est
non fond6e et, cons6quemment, doit 6tre RENVOYEE.

La Cour sup6rieure a donc 6galement rejet6 la
requate, mais pour les motifs 6nonc6s par le juge
Melangon.

Le juge McNicoll a repris la conclusion du juge
Melangon qu'aucune preuve n'6tablissait la pr6-
sence de l'accus6 au blocage de la route menant A
la mine, au piquetage ou <<A une activit6 quelcon-
que pouvant permettre de conclure qu'il participait
A une gr6ve, c'est-A-dire A une cessation concert6e
de travaih>. Le juge de la Cour sup6rieure a fait
remarquer que la poursuite n'avait m~me pas
prouv6 que l'accus6 savait qu'il y avait une grave.
On peut soupponner et supposer que Roberge 6tait
au courant et a particip6 A la grave dans les
coulisses, mais, a fait remarquer le juge McNicoll,
aucune preuve au dossier n'6taye ce point. Nous
sommes simplement mis en pr6sence d'une absence
du travail, qui a eu lieu en m8me temps qu'une
grave ill6gale, et de quelques vagues propositions
de ((rumeurs)) et d'incitations du syndicat. M~me si
la pr6sente cause concerne un officier du syndicat,
il ne faut pas oublier que les m8mes principes
s'appliquent A tout employ6 qui, n'6tant pas un
officier d'un syndicat, est absent du travail le jour
d'une gr6ve ill6gale. S'expose-t-il ainsi A une accu-
sation de participation A une gr6ve ill6gale?

Il y a beaucoup A ajouter au sujet de l'opinion
que la poursuite n'a pas fait la preuve de l'inten-
tion et que le Tribunal aurait alors dfi accueillir la
requte en non-lieu du d6fendeur. Subsidiaire-
ment, on peut pr6tendre que le juge McNicoll peut
avoir err6 en appliquant la r~gle de l'arr8t Hodge A
la seule question de l'intention, mais que son
erreur ne revtait pas suffisamment d'importance,
compte tenu des faits et de la preuve en l'esp6ce,
pour justifier l'infirmation de sa d6cision. II a
effectivement jug6 qu'un doute raisonnable avait
6t6 soulev6. Puisque l'616ment intentionnel est un
ingr6dient de l'infraction dont la poursuite doit
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could come to any other conclusion.

Whether one holds the view that the motion of
non-lieu should have been granted or the alterna-
tive view that a reasonable doubt had been raised
as to the participation of Roberge in the illegal
strike, the appeal must fail.

In the result, I would dismiss the appeal with
costs in all courts.

Appeal allowed without costs, DICKSON, ESTEY
and PRATTE JJ. dissenting.

Solicitors for the appellant: Ogilvie, Cope,
Porteous, Montgomery, Renault, Clarke & Kirk-
patrick, Montreal.

Solicitors for the respondent: Trudel, Nadeau,
Lgtourneau, Lesage & Cleary, Montreal.

faire la preuve, aucun juge du fond, convenable-
ment instruit du droit, ne pourrait en arriver A une
conclusion diff6rente.

Le pourvoi doit 6chouer soit que l'on juge que la
requate en non-lieu aurait dfi 6tre accord6e ou qu'il
y avait doute raisonnable quantA la participation
de Roberge A la grave ill6gale.

En consequence, je suis d'avis de rejeter le pour-
voi avec d6pens dans toutes les cours.

Pourvoi accueilli sans dipens, les juges DICK-
SON, ESTEY et PRATTE 9tant dissidents.

Procureurs de l'appelant: Ogilvie, Cope, Por-
teous, Montgomery, Renault, Clarke & Kirkpa-
trick, Montrial.

Procureurs de I'intimi: Trudel,
Ltourneau, Lesage & Cleary, Montrial.

Nadeau,
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Dennis Ebner Appellant;

and

Her Majesty The Queen Respondent.

1979: April 30, May 1; 1979: June 28.

Present: Martland, Ritchie, Dickson, Beetz, Estey,
Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA

Criminal law - Narcotic drugs - Trafficking -
Analyst's certificate referring to package bearing dif-
ferent date from one identified by arresting officer as
one sent for analysis - No evidence motion granted at
trial - Whether accused given reasonable notice of
Crown's intention to use certificate at trial - Whether
some evidence that substance analyzed same substance
as that purchased by police officer from accused.

The British Columbia Court of Appeal allowed a
Crown appeal against the acquittal of the appellant
upon a charge of trafficking in cannabis marihuana. The
appeal to this Court involved the significance of a
discrepancy between the certificate of the analyst pro-
duced at the trial and the evidence of the arresting
officer (a member of the Victoria City Police Force)
who purchased a substance alleged to be cannabis
marihuana from the appellant. While a security
envelope received by the analyst from the Victoria
Police Force bore the same number as the security
envelope received in return by the Victoria Police Force,
the analyst's certificate stated that the material
analyzed had been removed from a plastic bag marked
"PL7/Mar/76". This was in conflict with the evidence
of the police officer who said he marked the plastic bag
"PL9/Mar/76".

The certificate was tendered by the Crown and admit-
ted in evidence. No objection was taken by the appellant
and after a brief examination of the police officer the
Crown closed its case. Counsel for the appellant then
moved to have the case dismissed upon the basis that the
Crown had adduced no evidence that the substance
purchased by the officer from the accused was marihua-
na. The motion was granted and the appellant was
acquitted.

In the Court of Appeal the majority considered that
the trial judge had disposed of the case on a no evidence
basis and allowed the appeal because they were of the
view that some evidence had been put before the Court
and that the motion should have failed. Farris C.J.B.C.

Dennis Ebner Appelant;

et

Sa Majesti La Reine Intimbe.

1979: 30 avril, lel mai; 1979: 28 juin.

Pr6sents: Les juges Martland, Ritchie, Dickson, Beetz,
Estey, Pratte et McIntyre

EN APPEL DE LA COUR D'APPEL DE LA

COLOMBIE-BRITANNIQUE

Droit criminel - Trafic de stupgfiants - Le certifi-
cat de l'analyste a trait a un paquet portant une date
diffirente de celle inscrite sur le paquet que l'agent de
police a reconnu avoir envoy9 pour analyse - Ordon-
nance de non-lieu accordge en premibre instance - Le
minist&re public a-t-il donn un avis raisonnable de son
intention de produire le certificat au procks - Y a-t-il
quelque preuve que la substance analysie est celle que
l'agent de police a achetge a I'accusg.

La Cour d'appel de la Colombie-Britannique a
accueilli l'appel du ministare public contre l'acquitte-
ment de l'appelant sur une accusation de trafic du
cannabis (marihuana). L'appel A cette Cour met en
cause l'importance d'une divergence entre le certificat
de l'analyste d6pos6 au procks et le t6moignage de
l'agent (membre de la police municipale de Victoria) qui
a procd6 A l'arrestation et qui a achet6 A l'appelant une
substance pr6sum6e 8tre du cannabis (marihuana). Bien
que l'enveloppe de s6curit6 envoy6e A l'analyste par la
police municipale de Victoria porte le m8me num6ro que
l'enveloppe de s6curit6 reque par la police municipale de
Victoria, le certificat de l'analyste indique que la sub-
stance analys6e 6tait contenue dans un sac oil 6tait
inscrit la mention %PL 7/Mar/76>. Ceci entre en conflit
avec le t6moignage de l'agent de police qui a affirm6
avoir inscrit sur le sac en plastique @PL 9/Mar/76o.

Le certificat a 6t6 d6pos6 par le minist~re public et
requ en preuve. L'appelant n'a soulev6 aucune objection
et apris un bref interrogatoire de l'agent de police, le
ministbre public a d6clar6 sa preuve close. L'avocat de
l'appelant a alors demand6 A la Cour de rendre une
ordonnance de non-lieu au motif que le ministire public
n'avait pas 6tabli que la substance achet6e A l'accus6 par
l'agent 6tait de la marihuana. La requate a 6t6 accueillie
et I'appelant a 6t6 acquitt6.

La majorit6 de la Cour d'appel a estim6 que le juge
du procks avait statu6 sur la requate en se fondant sur
I'absence de preuve, et elle a accueilli l'appel parce
qu'elle 6tait d'avis que certaines preuves avaient 6t6
soumises A la Cour et que la requate aurait dfi 6chouer.
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was of the opinion that the trial judge dismissed the
charge because no reasonable notice had been given of
the Crown's intention to use the analyst's certificate-a
view not shared by this Court-and therefore the certifi-
cate ought to have been excluded. He would have dis-
missed the appeal.

Held: The appeal should be dismissed.

The appellant argued firstly that because of the dis-
crepancy between the evidence of the police officer and
the certificate, that is, the difference in date, the notice
given was not reasonable since, because of the discrep-
ancy, it did not refer to matters which were alleged in
the information. This argument could not succeed. The
Crown gave ample notice, more than four months, of its
intention to produce the certificate in evidence. It did so.
The Crown did at the trial what it said it would do in
the notice, no more and no less. The appellant was fully
aware of the contents of the certificate to be produced at
trial.

The appellant's second principal submission could be
put in this way. The analyst's certificate, referring as it
does to a package bearing a different date from the one
identified by the police officer as the one he sent for
analysis, has not established any connection between the
appellant and the substance analyzed. Therefore there
was no evidence which could go in proof of the charge,
that is, that the appellant trafficked in marihuana on the
9th of March 1976.

Section 9(1) of the Narcotic Control Act provides
that the certificate is admissible in evidence in a pros-
ecution for an offence under s. 7(1) of the Act. The
certificate of analysis was therefore properly admitted
and it was evidence that something was analyzed and
found to be marihuana. This by itself was not sufficient
for as stated in Regina v. Millier and Cyr (1968), 65
W.W.R. 96, at p. 98, (affirmed [1969] S.C.R. 955), "a
certificate merely stating that some green plant material
was analyzed would be simply meaningless", and in view
of the date discrepancy this certificate said little more.
It was vital to the Crown's case that it show that the
substance analyzed was the same substance as that
purchased by the police officer from the appellant. If
there were no evidence of that fact when the Crown
closed its case, the trial judge was correct in acquitting.
If, however, evidence existed, the matter should have
proceeded and at the conclusion of the trial the trial
judge should have weighed the evidence and reached a
conclusion.

Le juge en chef Farris de la Colombie-Britannique 6tait
d'avis que le juge du procks avait rejet6 I'accusation
parce que le ministbre public n'avait pas donn6 un avis
raisonnable de son intention de produire le certificat
d'analyse en preuve-une opinion non partag6e par cette
Cour-et que le certificat devait donc 8tre 6cart6. 11
aurait rejet6 l'appel.

Arrit: Le pourvoi doit 6tre rejet6.

L'appelant pr6tend d'abord, qu'en raison de la diver-
gence entre le t6moignage de I'agent de police et le
certificat, soit la diff6rence de date, I'avis donn6 n'6tait
pas raisonnable parce qu'd cause de la divergence, il ne
se rapporte pas aux faits all6gu6s dans la d6nonciation.
Cette pr6tention ne peut 8tre retenue. Le ministbre
public a donn6 un avis largement suffisant (plus de
quatre mois) de son intention de produire le certificat en
preuve. C'est ce qu'il a effectivement fait. Le ministbre
public a fait au procks ce qu'il avait dit qu'il ferait dans
I'avis, ni plus ni moins. L'appelant connaissait pleine-
ment le contenu du certificat qui devait 8tre produit au
proces.

La seconde all6gation de l'appelant peut se r6sumer
de la fagon suivante. Le certificat de l'analyste, qui a
trait A un paquet portant une date qui n'est pas celle
inscrite sur le paquet que l'agent de police a reconnu
avoir envoy6 pour analyse, n'a pas 6tabli l'existence d'un
lien entre l'appelant et la substance analys6e. En cons6-
quence, aucune preuve ne peut 6tablir I'accusation, soit
que l'appelant a fait le trafic de la marihuana le 9 mars
1976.

L'article 9(1) de la Loi sur les stupifiants pr6voit
que le certificat est recevable en preuve dans une pour-
suite pour une infraction mentionn6e au par. 7(1) de la
Loi. Le certificat a donc 6t6 requ en preuve i juste titre
et constitue une preuve qu'une substance a 6t6 analys6e
et qu'elle s'est r6v616e 6tre de la marihuana. Ceci ne
suffit pas puisque, tel qu'6nonc6 dans l'arrat Regina v.
Millier and Cyr (1968), 65 W.W.R. 96, i la p. 98,
(confirm6 par [1969] R.C.S. 955), tun certificat 6non-
gant simplement qu'une substance v6g6tale verte a 6t6
analys6e, ne signifierait rienx, et compte tenu de la
divergence de date, cc certificat ajoutait peu de chose. Il
est essentiel que le ministbre public d6montre que la
substance analys6e est bien celle que l'agent de police a
achet6e i l'appelant. Si le ministbre public n'a pas fait
cette preuve lorsqu'il a termin6 son expos6, alors le juge
du procks a eu raison de prononcer l'acquittement.
Cependant, si cette preuve a 6t6 faite, le juge du procks
aurait di entendre la cause et, i la fin du procks, en
arriver i une conclusion apr~s avoir 6valu6 la preuve.
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There was evidence before the trial judge to identify
the substance purchased with the substance analyzed. It
was to be found in the certificate itself and the evidence
of the police officer which identified the substance pur-
chased with the substance sent to the analyst and the
substance received in return. The certificate could not be
sufficient in itself since the date discrepancy prevented
the certificate alone from establishing a connection be-
tween the accused and the substance analyzed. When it
was coupled with the police officer's evidence, however,
an evidentiary connection was made, that is, some evi-
dence was provided which connected the accused with
the substance analyzed.

Therefore it was error on the part of the trial judge to
dismiss the charge upon the ground that he did and the
Court of Appeal was right in directing a new trial.

APPEAL from a judgment of the Court of
Appeal for British Columbia', allowing an appeal
by the Crown against the acquittal of the appellant
upon a charge of trafficking in cannabis marihua-
na. Appeal dismissed.

Jeffrey Green and Melvin Hunt, for the
appellant.

D. R. Kier, Q.C., for the respondent.

The judgment of the Court was delivered by

MCINTYRE J.-This is an appeal from the Brit-
ish Columbia Court of Appeal which allowed a
Crown appeal against the acquittal of the appel-
lant upon a charge of trafficking in cannabis
marihuana. It involves the significance of a dis-
crepancy between the certificate of the analyst
produced at the trial and the evidence of the
arresting officer who purchased a substance
alleged to be cannabis marihuana from the
appellant.

The appellant was charged that he did on the
9th day of March 1976 traffic in cannabis
marihuana. At his trial, which took place on
March 10, 1977, he pleaded not guilty. The Crown
called only one witness, a Corporal Lawson of the
Victoria City Police Force, who gave evidence of
making a purchase of a bag of green plant-like
material from the appellant for $20. He swore that
he took the bag to the police station and marked it
with his initials "P.L." and the date "9/Mar/76"

'[1978] 2 W.W.R. 71, 38 C.C.C. (2d) 269.

La preuve soumise au juge du procks 6tablissait l'exis-
tence d'un lien entre la substance achet6e et celle qui a
6t6 analysbe. Elle r6sidait dans le certificat lui-mime et
dans la t6moignage de l'agent de police qui a reconnu
que la substance achet6e 6tait bien celle qu'il avait
envoy6e A l'analyste et celle qu'il avait reque de ce
dernier. Le certificat seul n'est pas suffisant puisque
l'erreur sur la date ne permet pas d'6tablir un lien entre
l'accus6 et la substance analys6e. Cependant, lorsqu'on
le conjugue au t6moignage de l'agent de police, un lien
probant s'6tablit, c'est-A-dire qu'une preuve relie I'ac-
cus6 A la substance analys6e.

Donc le rejet de l'accusation fond6 sur le motif que le
juge du procks a invoqu6 constituait une erreur et la
Cour d'appel a eu raison d'ordonner un nouveau procks.

POURVOI A l'encontre d'un arrat de la Cour
d'appel de la Colombie-Britannique' qui a
accueilli l'appel du ministbre public contre l'ac-
quittement de l'appelant sur une accusation de
trafic du cannabis (marihuana). Pourvoi rejet6.

Jeffrey Green et Melvin Hunt, pour I'appelant.

D. R. Kier, c.r., pour l'intimbe.

Le jugement de la Cour a t rendu par

LE JUGE MCINTYRE-Pourvoi est interjet6 A
l'encontre de l'arrat de la Cour d'appel de la
Colombie-Britannique qui a accueilli l'appel du
ministbre public contre l'acquittement de l'appe-
lant sur une accusation de trafic du cannabis
(marihuana). 11 met en cause l'importance d'une
divergence entre le certificat de l'analyste d6pos6
au procks et le t6moignage de l'agent qui a proc6d6
A l'arrestation et qui a achet6 A l'appelant une
substance presumbe 8tre du cannabis (marihuana).

L'appelant 6tait accus6 d'avoir fait, le 9 mars
1976, le trafic du cannabis (marihuana). A son
procks, qui eut lieu le 10 mars 1977, il a plaid6 non
coupable. Le ministbre public n'a cit6 qu'un seul
t6moin, le caporal Lawson de la police municipale
de Victoria qui a d6clar6 avoir achet6 A l'appelant,
pour la somme de $20, un sac contenant une
substance v6g6tale verte. Il a affirm6 sous serment
avoir apport6 le sac au poste de police et avoir
inscrit ses initiales ((P.L.)) et la date <9/Mar/76> A

'[1978] 2 W.W.R. 71, 38 C.C.C. (2d) 269.
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on the inside of the bag. He then sealed the bag
with a piece of tape and put his initials "P.L." on
the tape and the date "9/Mar/76". He then
placed the bag in a security envelope numbered E.
96092 and filled in the form on the front of the
envelope in his own handwriting. This process
involved writing his name, his regimental number
163, and the words "Victoria City Police, 625
Fisgard Street, Victoria, B.C.". He then put the
envelope in his locker at the police station. On
March 26, 1976, he removed the envelope from the
locker, placed it in a larger envelope, and sent it by
registered mail to the Health Protection Branch in
Vancouver where the analyst whose certificate was
sought was located. The registration receipt issued
by the Post Office bore No. 3818. He testified that
on April 28th he received an envelope containing
the security envelope together with an original and
a copy of a certificate of analysis through the mail.
He tendered the security envelope in evidence at
the preliminary hearing. He compared the original
certificate of analysis with the copy which accom-
panied it. On October 26, 1976, more than four
months before the trial, he served the appellant
with a copy of the certificate and a notice of
intention to use the certificate in evidence. He
swore that the security envelope and its contents,
which he received back from the analyst, were the
same articles which he had sent for analysis. He
recognized them by his handwriting on the
envelope, his name and service number, and the
number of the envelope. He recognized the bag
containing the purchased substance, which had
been enclosed with the security envelope in the
larger envelope, by his initials and the date
"9/Mar/76" which he had put upon it.

At this point I should say that I have examined
the original exhibits filed at the trial and I observe
that the security envelope bears, in addition to the
writing recognized and identified by the police
officer, in the section "Name of Analyst", the
handwritten inscription "B. Walker" and beneath
it the number 9818-5. The handwriting is in writ-
ing not dissimilar from the signature of the analyst
appearing on the certificate of analysis and the
number 9818-5 written on the security envelope is
the number of the analyst's certificate. I set out
below the certificate and the notice of intent to
produce.

1'int&rieur du sac. II a ensuite scell6 le sac au
moyen d'un ruban adh6sif sur lequel il a appos6 ses
initiales ((P.L.)) et la date ((9/Mar/76)). II a gliss6 le
sac dans une enveloppe de s6curit6 portant le
numbro E.96092 et rempli A la main les blancs sur
la partie antbrieure de I'enveloppe. 11 devrait 6crire
son nom, son numbro matricule 163, et les mots
[TRADUCTION] ((Police municipale de Victoria,
625 rue Fisgard, Victoria (C.-B.)). II a ensuite mis
l'enveloppe dans son casier au poste de police. Le
26 mars 1976, il a retire l'enveloppe du casier, I'a
gliss6e dans une autre enveloppe et l'a envoy6e par
courrier recommand6 au Service de protection de
la Sant6 de Vancouver oi se trouvait le bureau de
l'analyste dont il voulait obtenir un certificat. Le
r6c6piss6 de recommandation r6dig6 par le bureau
de poste porte le numbro 3818. II a tbmoign6 avoir
regi par courrier, le 28 avril, une enveloppe conte-
nant l'enveloppe de s6curit6, I'original et une copie
d'un certificat d'analyse. A l'enquite prbliminaire,
il a pr6sent6 en preuve l'enveloppe de s6curit6. II a
confront6 l'original du certificat d'analyse A la
copie qui y 6tait jointe. Le 26 octobre 1976, soit
plus de quatre mois avant le procks, il a signifi6 A
l'appelant une copie du certificat et un avis d'in-
tention de produire le certificat en preuve. II a
affirm6 sous serment que l'enveloppe de s6curit6 et
son contenu, regus de l'analyste, 6taient ceux qu'il
avait envoy6s. II a reconnu son 6criture sur l'enve-
loppe, son nom, son numbro matricule et le num6ro
de l'enveloppe. II a reconnu le sac contenant la
substance achet6e A l'appelant qu'il avait gliss6,
avec l'enveloppe de s6curit6, dans une autre enve-
loppe, A ses initiales et A la date ((9/Mar/76)) qu'il
y avait appos6es.

Je dois dire d6s maintenant que j'ai examin6 les
pieces originales d6pos6es au procks et je remarque
que l'enveloppe de s6curit6 porte, en plus des men-
tions inscrites et reconnues par l'agent de police,
vis-A-vis l'inscription [TRADUCTION] ((Nom de
l'analystem, la mention ((B Walker)) 6crite A la main
et au-dessous le numbro 9818-5. L'6criture n'est
pas diffbrente de celle de l'analyste dont la signa-
ture apparait au certificat d'analyse et le numbro
9818-5 6crit sur l'enveloppe de s6curit6 est le
numbro du certificat d'analyste. Je reproduis le
certificat et I'avis d'intention d6pos6s en preuve.
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Health and Welfare Canada Sante et Bien-6tre social Canada

Health Protection Branch Direction ginbrale de la protection de la santa

CERTIFICATE OF ANALYST CERTIFICAT D'ANALYSTE

R.K. Walker ,being a person on the staff of the
Je soussigne , faisant partie du personnel du

Depa'tment of National Health and WelfAre duly designated as an Analyst under the Food and Drugs Act, and thereby
ministere de la Santo nalronale et du Ben tre social, etant dument nomm6 analyste en vertu de la Loi des aliments et drogues
also an Analyst within the meaning of and as defined by the Narcotic Control Act do hereby certify:
et par ce lait, aqssant aussi a ce titre aux termes de la Loi sur les stupbfiants, atteste par les prisentes:

1.Thatat Vancouver intheProvinceof British Columbia
Oue, a dans la Province de

on or about the day of March 1976there was submitted to me by
le ou vers le th ir ty- fi rs t jour de rit m'a 6t6 soumis par

registered mail
from Cst. P Lawson
de

amemberof the Victoria City PoliceForce,
membre des forces de police de
a sealed and unopened package which bore the following identification marks, initials, or numbers:
un paquet scelle et non ouvert qui portait I'estampile. les initiates, ou les nombres suivants:

"E 96092 Cons P. LAWSON f 163 Victoria City Police 625 Fisgard St Victoria BC."

2. That I did open the said package and did remove therefrom some green plant-i Ike mater ial from a plastic
Que j'ai ouvert ledit paquet et y ai enlev6 bag marked: "P. L 7/Mar.'76"i

from which I obtained a sample of a substance.
dont j'ai obtenu un 6chantillon d'une substance.

3. That I duly analyzed and examined the said substance and I found it to contain a
Que j'ai doment analys6 et examin6 ladite substance et que j'ai constat6 qu'elle contenait un

narcotic

within the meaning of the Narcotic Control Act, to wit:
aux termes de la-Loi ... i savoir:

* annabls (marihuana)
4. That this certificate is true to the btsiot my knowledge and skill.

Que Id prbsent certificat est fidble au mieux de mes connaissances et de ma comp6tence.

Dated at Vancouver, '. C. this fifteenth day of April 1976
Fait i en ce e jour de

Ansivst - 0 nt anal Health and fare
Analyste - Ministre de a Sant6 nationals et du Bien-6tre social

MPB6001 (11-75)
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Health and Westa'e Cana:3a Sante et 84en-6tre social Canada ro-8n- 5

Health Protectios Branch Direction cinbrate de la protection de la sante

CERTIFICATE OF ANALYST CERTIFICAT D ANALYSTE

R.1. Walker being a person on the staff of the
Je souss'Une faisant partie du personnel du

Department of National Health anr Wetlare duly deasRate1 2S an Aralyst under the Food and Drugs Act, and thereby
ministere de la Sant nationale ei du Bieln he soc a; eter.t domn?.'.t nommi analyste en vertu de la Loi des aliments et drogues
also an Analyst within the meaning of and as defined by the Narcotic Coniol Act do hereby certify:
eL par ce fait, agissant aussi a ce titre aux termes de le Loi sur its stupiftants. aiteste par les presentes

1. That ai Vancouver in the Pro.-nce of Colombie-Britannique
Que, a dans la Province de

on or about the day of there was submitted tome by
leouversle trente et jour de riars 19 im'aitbsoumispar

unieme

from
le Constable P Lawson

a member of the Police Force,
membredesforcesdepolicede la Ville de Victoria
a sealed and unopened package which bore the following identification marks, initials, or numbers:
un paquet scelIe et non ouvert qui portait I'estampile. les initiaes, ou les nombres suivants:

"E 96092 Cons P. LAWSON # 163 Police de la Ville de Victoria. 625 rue

Fisgard, Victoria, C.-B."

2. That I did open the said package and did remove therefrom une substance vig~tale
Que faiouvertleditpaquetetyaienev6 verte d'un sac en plastique marqug:

"P.L 7/Mar/76"

from which I obtained a sample of a substance.
dont j'ai obtenu un echantillon d'une substance.

3. That I duly analyzed and examined the said substance and I found it to contain a
Que j'ai d~jment analysi et examinb ladite substance et que j'ai constat6 qu'elle contenait un

stupgfiant

within the meaning of the sur les stup6fiants Act. to wit:
auxtermesdeLao-Loi -- - , i savoir:

;. anrabis (marihuana)
4. That this certificate is true to the blsVo3 my knowledge and skill.

Que Id prisent certificat est fidile au mjeux Je mes connaissances et de ma compitence.

Datedat Vancouver, C.-B. this quinzietme dayof avril
Fait4 ,en ce e jour de

Analyste - Ministire dela Soni nationals at d. Sien-6tre sociat

HPB6001 111-75)
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Victoria, B. C.

TO Dennis Wil ian EBNER

offence of
WHEREAS you have been charged with the

.you did unlawllay traffic in a narcotic to wit Cannabis (marijuana), contrary

to- the Narcotic Control Act.

TAKE NOTICE that it is the intention of the
Crown to introduce as evidence at your trial Certificate (s)
of Analysis (s)

9216-5 * *

a copy (copies) of which is (are) now produced and given
to you.

REC!IVED BY: k-
(signature)

S';VZD BY: (ei '~l'2r1v

T.-a.T- 'I'D TIE11::_ _ _ _ _

COUNTY COURT, VICTORIA, B.C.
EXH!BT
t -.10.__ _ _ __ _ _ __ _ _

/V3.
PLT7F.
D'"FT.

CATE. ... .... .................. 0

1002 EBNER V. THE QUEEN McIntyre J. [1979] 2 S.C.R.

TO

-t llei7 ,



[TRADUCTIONJ

Victoria (C.-B.)

A: Dennis William EBNER

ATTENDU QUE vous avez 6t6 accus6 d'avoir ill~galement

fait le trafic d'un stup~fiant, le cannabis (marihuana), con-

trairement A la Loi sur les stupifiants.

PRENEZ AVIS que le ministcre public a l'intention de

produire en preuve A votre proc~s le(s) certificat(s) d'analyse

9818-5 ; _;

dont copie est jointe aux pr~sentes.

REqU PAR: Dennis Ebner
(signature)

DATE: 20/10/76

SIGNIFIf PAR: Constable P. Lawson
DATE ET HEURE: 20/oct./76

COUR DE COMT9, VICTORIA (C.-B.)
PIECE
NO. 3

DEMANDEUR: Regina
DfFENDEUR: Ebner
DATE 10-3-77...........GREFFIER

EBNER C. LA REINE Le Juge McIntyre 1003[1979] 2 R.C.S.
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It will be seen at once that while the security
envelope received by the analyst from the Victoria
Police Force bore the same number as the security
envelope received in return by the Victoria Police
Force, that is No. E96092, the analyst's certificate
says that the material analyzed had been removed
from a plastic bag marked "PL 7/Mar/76". This,
of course, is in conflict with the evidence of the
police officer who said he marked the plastic bag
"PL 9/Mar/76" and it is this discrepancy which
has caused these proceedings.

The certificate was tendered by the Crown and
admitted in evidence. No objection was taken by
the appellant and after a brief examination of the
police officer the Crown closed its case. Counsel
for the appellant then moved to have the case
dismissed upon the basis that the Crown had
adduced no evidence that the substance purchased
by the officer from the accused was marihuana.
The motion was granted and the appellant was
acquitted.

Despite some uncertainty in the trial judge's
reasons and some disagreement in the Court of
Appeal as to the reason for acquittal, it seems
clear to me that the trial judge acquitted the
appellant upon concluding that the Crown had
adduced no evidence of guilt. Certainly the appel-
lant's motion was to that effect. The reasons for
judgment concluded with these words:

In order to come within the meaning of the Statute, I
rule that there must be a compliance, a sufficient com-
pliance, with the provisions of the Statute, to enable the
Accused person to know precisely the nature of the case
against him. The Crown has failed to do that, in my
judgment, and is not, therefore, entitled to rely on the
Certificate of Analysis of the analyst, and, accordingly,
there is no evidence, apart from the Certificate, to
implicate the accused with the offences as charged, and,
accordingly, I must allow the motion, and dismiss the
charge.

In the Court of Appeal the majority considered
that the trial judge had disposed of the case on a
no evidence basis and allowed the appeal because
they were of the view that some evidence had been
put before the Court and that the motion should
have failed. Farris C.J.B.C. was of the opinion that

On constate tout de suite que, bien que l'enve-
loppe de s6curit6 envoybe A l'analyste par la police
municipale de Victoria porte le m8me numbro que
l'enveloppe de s6curit6 reque par la Police munici-
pale de Victoria, soit E96092, le certificat de
l'analyste indique que la substance analys6e 6tait
contenue dans un sac ofi 6tait inscrit la mention
((PL 7/Mar/76). Ceci entre en conflit avec le
t6moignage de l'agent de police qui a affirm6 avoir
inscrit sur le sac en plastique <<PL 9/Mar/76 et
c'est cette divergence qui est A l'origine des pr6sen-
tes proc6dures.

Le certificat a 6t6 d6pos6 par le ministbre public
et requ en preuve. L'appelant n'a soulev6 aucune
objection et aprbs un bref interrogatoire de l'agent
de police, le minist&re public a d6clar6 sa preuve
close. L'avocat de l'appelant a alors demand6 A la
Cour de rendre une ordonnance de non-lieu au
motif que le ministbre public n'avait pas 6tabli que
la substance achet6e A l'accus6 par l'agent 6tait de
la marihuana. La requ8te a 6t6 accueillie et I'appe-
lant a 6t6 acquitt6.

Malgr6 une certaine 6quivoque dans les motifs
du juge du procks et un certain d6saccord en Cour
d'appel quant aux motifs d'acquittement, il me
semble 6vident que le juge du procks a acquitt6
l'appelant aprbs avoir conclu que le ministbre
public n'avait pr6sent6 aucune preuve de culpabi-
lit6. La requete de l'appelant allait certainement
en ce sens. Le dernier paragraphe des motifs de
jugement se lit ainsi:
[TRADUCTION] Pour respecter le sens de la Loi, je suis
d'avis qu'il faut satisfaire suffisamment aux dispositions
de la Loi pour permettre A l'accus6 de connaltre avec
precision la nature de ce qui lui est imputE. A mon avis,
le ministbre public ne l'a pas fait et ne peut donc se
fonder sur le certificat d'analyse; puisque, mis A part le
certificat, aucune preuve n'6tablit que I'accus6 est cou-
pable des infractions imput6es, je dois en cons6quence
accueillir la requate et rejeter l'accusation.

La majorit6 de la Cour d'appel a estimb que le
juge du procks avait statu6 sur la requate en se
fondant sur l'absence de preuve, et elle a accueilli
l'appel parce qu'elle 6tait d'avis que certaines
preuves avaient 6t soumises A la Cour et que la
requate aurait dfi 6chouer. Le juge en chef Farris

1004 [1979] 2 S.C.R.EBNER V. THE QUEEN McIntyre J.
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the trial judge dismissed the charge because no
reasonable notice had been given of the Crown's
intention to use the analyst's certificate-a view I
cannot share-and therefore the certificate ought
to have been excluded. He would have dismissed
the appeal.

The appellant raised two principal arguments.
He argued firstly, as I understood him, that
because of the discrepancy between the evidence of
the police officer and the certificate, that is, the
difference in date, the notice given was not reason-
able since, because of the discrepancy, it did not
refer to matters which were alleged in the informa-
tion. The appellant relied on Regina v. Henri2 for
the proposition that a notice must be reasonable
both in time and in content. He argued that the
notice in the case before us was unreasonable on
the basis of the Henri case. In my opinion, the date
discrepancy in the certificate before us in no way
approaches the lapses on the part of the Crown
found in Henri. The notices in that case were
completely inadequate and as Branca J.A. said at
p. 56:
If one deliberately tried to draft a notice which would be
quite totally and completely confused and confusing and
embody complete uncertainty one would be hard put to
excel the uncertainties, the inaccuracies, and the confu-
sion contained in each of the notices that I have
analyzed.

This is far from the situation here. The Crown
gave ample notice, more than four months, of its
intention to produce the certificate in evidence. It
did so. The Crown did at the trial what it said it
would do in the notice, no more and no less. The
appellant was fully aware of the contents of the
certificate to be produced at trial. In my view, this
argument must fail. The weight the certificate was
entitled to receive is another question but it is not
touched in the notice argument.

I now turn to the second submission. I would put
it this way. The analyst's certificate, referring as it
does to a package bearing a different date from
the one identified by the police officer as the one

2 (1972), 9 C.C.C. (2d) 52 (B.C.C.A.).

de la Colombie-Britannique 6tait d'avis que le juge
du procks avait rejet6 l'accusation parce que le
ministbre public n'avait pas donn6 un avis raison-
nable de son intention de produire le certificat
d'analyse en preuve-une opinion que je ne saurais
partager-et que le certificat devait donc 8tre
6cart6. Il aurait rejet6 l'appel.

L'appelant invoque deux arguments principaux.
II pr6tend d'abord, si je l'ai bien compris, qu'en
raison de la divergence entre le t6moignage de
l'agent de police et le certificat, soit la diffbrence
de date, l'avis donn6 n'6tait pas raisonnable parce
qu'il ne se rapportait pas aux faits all6gu6s dans la
d6nonciation. L'appelant se fonde sur l'arrt
Regina v. Henri2 pour soutenir que l'avis doit Etre
raisonnable, tant sur le plan du d6lai que du
contenu. II fait valoir qu'en l'esp6ce l'avis 6tait,
suivant l'arrat Henri, dbraisonnable. A mon avis,
la divergence que pr6sente le certificat en cause
n'est aucunement assimilable aux erreurs commi-
ses par le ministbre public dans l'arrt Henri. Dans
cet arr8t, les avis 6taient tout A fait insuffisants et
comme l'a dit le juge d'appel Branca A la p. 56:

[TRADUCTION] Si quelqu'un essayait de r6diger dblib&
r6ment un avis qui serait totalement et compl~tement
confus, qui sbmerait la confusion et crberait l'incertitude
la plus complate, il pourrait difficilement r6diger un avis
contenant plus d'6quivoques, d'inexactitudes et de con-
fusion que les avis que j'ai analys6s.

Ceci est loin d'8tre le cas en l'esp6ce. Le ministbre
public a donn6 un avis largement suffisant (plus de
quatre mois) de son intention de produire le certifi-
cat en preuve. C'est ce qu'il a effectivement fait.
Le ministbre public a fait au procks ce qu'il avait
dit qu'il ferait dans l'avis, ni plus ni moins. L'appe-
lant connaissait pleinement le contenu du certificat
qui devait 8tre produit au procks. A mon avis, cet
argument doit 6chouer. La port6e du certificat
peut soulever une autre question, mais elle n'a rien
A voir avec l'argument concernant l'avis.

Je passe maintenant A la seconde all6gation. Je
la r6sumerais de la fagon suivante: le certificat de
l'analyste, qui a trait A un paquet portant une date
qui n'est pas celle inscrite sur le paquet que l'agent

2 (1972), 9 C.C.C. (2d) 52 (C.A. C.-B.).
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he sent for analysis, has not established any con-
nection between the appellant and the substance
analyzed. Therefore there was no evidence which
could go in proof of the charge, that is, that the
appellant trafficked in marihuana on the 9th of
March 1976.

This argument must be considered in the light of
s. 9 of the Narcotic Control Act. Subsection (1)
provides that the certificate is admissible in evi-
dence in a prosecution for an offence under s. 7(1)
of the Act. The certificate of analysis was there-
fore properly admitted and it was evidence that
something was analyzed and found to be marihua-
na. This by itself was not sufficient for, as
Maclean J.A. said for the British Columbia Court
of Appeal in Regina v. Millier and Cyr', at p. 98,
"a certificate merely stating that some green plant
material was analyzed would be simply meaning-
less", and in view of the date discrepancy this
certificate says little more. It is vital to the
Crown's case that it show that the substance
analyzed was the same substance as that pur-
chased by the police officer from the appellant. If
there were no evidence of that fact when the
Crown closed its case, the trial judge was correct
in acquitting. If, however, evidence existed, the
matter should have proceeded and at the conclu-
sion of the trial the trial judge should have
weighed the evidence and reached a conclusion.

In my opinion, there was evidence before the
trial judge to identify the substance purchased
with the substance analyzed. It is to be found in
the certificate itself and the evidence of the police
officer which identified the substance purchased
with the substance sent to the analyst and the
substance received in return. The certificate could
not be sufficient in itself since the date discrepancy
prevents the certificate alone from establishing a
connection between the accused and the substance
analyzed. When it is coupled with the police offic-
er's evidence, however, an evidentiary connection
is made, that is, some evidence is provided which
connects the accused with the substance analyzed.
The police officer swore to the identity of the
articles sent for analysis with those which he

(1968), 65 W.W.R. 96, aff'd [1969] S.C.R. 955.

de police a reconnu avoir envoy6 pour analyse, n'a
pas 6tabli l'existence d'un lien entre l'appelant et
la substance analys6e. En cons6quence, aucune
preuve ne peut 6tablir l'accusation, soit que l'appe-
lant a fait le trafic de la marihuana le 9 mars
1976.

Cet argument met en cause I'art. 9 de la Loi sur
les stupifiants. Le paragraphe (1) pr6voit que le
certificat est recevable en preuve dans une pour-
suite pour une infraction mentionn6e au par. 7(1)
de la Loi. Le certificat a donc 6t6 requ en preuve A
juste titre et constitue une preuve qu'une substance
a 6t6 analys6e et qu'elle s'est r6v16e 8tre de la
marihuana. Ceci ne suffit pas puisque, comme l'a
affirm6 le juge Maclean de la Cour d'appel de la
Colombie-Britannique dans l'arr~t Regina v. Mil-
lier and Cyr3, A la p. 98, [TRADUCTION] Kun
certificat 6nongant simplement qu'une substance
v6g6tale verte a 6t6 analys6e, ne signifierait riens,
et compte tenu de la divergence de date, ce certifi-
cat ajoute peu de chose. Il est essentiel que le
ministbre public d6montre que la substance analy-
s6e est bien celle que l'agent de police a achet6e A
l'appelant. Si le ministare public n'a pas fait cette
preuve lorsqu'il a termin6 son expos6, alors le juge
du procks a eu raison de prononcer l'acquittement.
Cependant, si cette preuve a 6t6 faite, le juge du
proces aurait dfi entendre la cause et, A la fin du
proces, en arriver a une conclusion apres avoir
6valub la preuve.

A mon avis la preuve soumise au juge du proc~s
6tablissait l'existence d'un lien entre la substance
achet6e et celle qui a 6t6 analys6e. Elle r6side dans
le certificat lui-m8me et dans le t6moignage de
l'agent de police qui a reconnu que la substance
achet6e 6tait bien celle qu'il avait envoy6e A l'ana-
lyste et celle qu'il avait reque de ce dernier. Le
certificat seul n'est pas suffisant puisque l'erreur
sur la date ne permet pas d'6tablir un lien entre
l'accus6 et la substance analys6e. Cependant, lors-
qu'on le conjugue au t6moignage de l'agent de
police, un lien probant s'6tablit, c'est-A-dire qu'une
preuve relie l'accus6 A la substance analys6e.
L'agent de police a affirm6 sous serment que les
articles envoyes pour analyse 6taient bien ceux
qu'il avait regus de l'analyste. II a reconnu l'enve-

3 (1968), 65 W.W.R. 96, conf. [1969] R.C.S. 955.
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received in return. He recognized the security
envelope in which the certificate and a copy were
returned by its number and the notations he had
made upon it and upon the bag containing the
drugs. The security envelope contained the nota-
tion identifying the analyst and the number of the
certificate was written upon it. The certificate
contained reference to the notations made by the
officer on the security envelope. Such notations
may provide further evidence of the identity of the
substance analyzed and referred to in the certifi-
cate. (See Regina v. Millier and Cyr, supra.) The
only discrepancy was the two day date difference.
It was error to dismiss the charge on the motion
presented. In my view, Craig J.A. of the British
Columbia Court of Appeal was correct when he
said there was some evidence of guilt and that the
no evidence motion should have failed.

Whether the trial judge, if the trial had con-
tinued, would have found the case proved in the
face of the uncertainties caused by the date dis-
crepancy may be doubtful. This is a question,
however, which is not before this Court. There
was, as I have said, evidence before the trial judge
which it was his duty to weigh before reaching a
conclusion. It was error on his part to dismiss the
charge upon the ground that he did. The majority
of the Court of Appeal was right in directing a
new trial and I would dismiss the appeal.

Appeal dismissed.

Solicitors for the appellant: Owen-Flood, Cox
and Turnham, Victoria.

Solicitor for the respondent: Roger Tass9,
Ottawa.

loppe de s6curit6 qui contenait le certificat et une
copie de ce dernier par le numbro et par ce qu'il
avait inscrit sur cette enveloppe et sur le sac
contenant le stup6fiant. L'enveloppe de s6curit6
portait une mention identifiant I'analyste et le
numbro du certificat y 6tait inscrit. Le certificat
faisait r6f6rence aux inscriptions faites par l'agent
sur I'enveloppe de s6curit6. Ces inscriptions peu-
vent fournir une preuve suppl6mentaire relative-
ment A la substance analys6e et mentionn6e au
certificat. (Voir Regina v. Millier and Cyr, pr6-
cit6). La seule divergence est une erreur de date de
deux jours. C'est une erreur d'avoir rejet6 l'accusa-
tion sur pr6sentation de la requete. A mon avis, le
juge Craig de la Cour d'appel de la Colombie-Bri-
tannique avait raison de dire qu'une certaine
preuve de culpabilit6 avait 6t6 6tablie et que la
requate r6clamant un non-lieu aurait dfi 6chouer.

On ne peut savoir si le juge du procks, dans
l'6ventualit6 oai le procks se serait poursuivi, aurait
jug6 l'accusation bien fond6e malgr6 l'incertitude
cr66e par la divergence de date. Cette Cour n'a
cependant pas A se prononcer sur ce point en
l'esp6ce. Comme je l'ai dit, une preuve a 6
soumise au juge du procks et il avait l'obligation de
l'6valuer avant d'en arriver A une conclusion. Son
rejet de I'accusation fond6 sur le motif qu'il a
invoqu6 constitue une erreur. La majorit6 de la
Cour d'appel a eu raison d'ordonner un nouveau
procks et je suis d'avis de rejeter le pourvoi.

Pourvoi rejet6.

Procureurs de l'appelant: Owen-Flood, Cox et
Turnham, Victoria.

Procureur de l'intimbe: Roger Tass9, Ottawa.
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Dennis Richard Binstead Appellant;

and

Her Majesty The Queen Respondent.

1979: October 24.

Present: Pigeon, Dickson, Estey, McIntyre and
Chouinard JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law - Accused charged with offences
under s. 383(1)(a)(ii) of Criminal Code - Trial judge
holding there was no evidence upon which jury could
find accused guilty - Court of Appeal of opinion there
was evidence which should have been allowed to go to
jury - Trial judge in error in taking case from jury.

APPEAL from a judgment of the Court of
Appeal for British Columbia', allowing the
Crown's appeal from the acquittal of the accused
on charges alleging offences under s. 383(1)(a)(ii)
of the Criminal Code and ordering a new trial.
Appeal dismissed.

David Roberts, for the appellant.

J. F. Rowan, for the respondent.

The judgment of the Court was delivered orally
by

PIGEON J.-We are all of the opinion that the
Court of Appeal properly concluded that the trial
judge had erred in taking the case away from the
jury.

The appeal is dismissed.

Judgment accordingly.

Solicitors for the appellant: Macrae, Montgom-
ery & Co., Vancouver.

Solicitor for the respondent: John F. Rowan,
Vancouver.

' April 24, 1979.

Dennis Richard Binstead Appelant;

et

Sa Majest6 La Reine Intimbe.

1979: 24 octobre.

Pr6sents: Les juges Pigeon, Dickson, Estey, McIntyre et
Chouinard.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit criminel - Accusations porties en vertu de
'art. 383(1)a) (ii) du Code criminel - Le juge de pre-

mikre instance est d'avis qu'aucune preuve ne permet au
jury de dilarer I'accusg coupable - La Cour d'appel
est d'avis que le jury aurait d2 tre saisi de certains
6liments de preuve - Le juge de premibre instance a
commis une erreur en retirant l'affaire au jury.

POURVOI A l'encontre d'un arret de la Cour
d'appel de la Colombie-Britannique' accueillant
un appel interjet6 par le ministbre public de l'ac-
quittement de l'accus6 relativement i des accusa-
tions porthes en vertu de l'art. 383(1)a)(ii) du
Code criminel et ordonnant un nouveau procks.
Pourvoi rejet6.

David Roberts, pour l'appelant.

J. F. Rowan, pour l'intimbe.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE PIGEON-Nous sommes tous d'avis
que la Cour d'appel a conclu A bon droit que le
juge de premiere instance a commis une erreur en
retirant l'affaire au jury.

Le pourvoi est rejet.

Jugement en consiquence.

Procureurs de l'appelant: Macrae, Montgomery
& Co., Vancouver.

Procureur de l'intimbe: John F. Rowan,
Vancouver.

1 24 avril 1979.
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KWONG V. R. IN RIGHT OF ALBERTA Martland J.

Beverly Kwong, as Administratrix of the
Estate of George Chunkie Kwong, Stephen
Kinhon Kwong, by his next friend, Beverly
Kwong, Vivian Laigan Kwong, by her next
friend, Beverly Kwong and Beverly Kwong
(Plaintiffs) Appellants;

and

Her Majesty The Queen in Right of Alberta
(Defendant) Respondent;

and

Elsie Esther Thompson, as Executrix of the
Estate of Robert George Thompson, Eddie
Stephaniuk and Victoria Lazarak
(Defendants).

1979: October 31.

Present: Martland, Ritchie, Pigeon, Dickson, Estey,
McIntyre and Chouinard JJ.

ON APPEAL FROM THE SUPREME COURT OF

ALBERTA, APPELLATE DIVISION

Negligence - Oil-burning furnace converted to gas
- Door panel later removed from fan-compartment -
Deceased dying from carbon monoxide fumes - No
regulations governing warnings in respect to converted
furnaces - Failure to establish negligence on part of
Crown - The Gas Protection Act, R.S.A. 1970, c. 156.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', allowing an
appeal from a judgment of O'Byrne J. Appeal
dismissed.

D. G. Ingram and W. Kempo, for the plaintiffs,
appellants.

A. Hnatiuk and S. Franklin, for the defendant,
respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-We are all in agreement with
the conclusion reached by Chief Justice McGilliv-
ray that there were no regulations governing warn-
ings in respect to converted furnaces and that it

][1979] 2 W.W.R. 1.

Beverly Kwong, i titre d'administratrice de la
succession de George Chunkie Kwong,
Stephen Kinhon Kwong, represent6 ad litem
par Beverly Kwong, Vivian Laigan Kwong,
representbe ad litem par Beverly Kwong et
Beverly Kwong (Demandeurs) Appelants;

et

Sa Majest6 La Reine du chef de la province
de l'Alberta (Difenderesse) Intim&e;

et

Elsie Esther Thompson, i titre d'executrice
de la succession de Robert Thompson, Eddie
Stephaniuk et Victoria Lazarak
(Difendeurs).

1979: 31 octobre.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Estey, McIntyre et Chouinard.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR

SUPRtME DE L'ALBERTA

Responsabilitg - Appareil de chauffage au mazout
adapt au gaz - Le panneau donnant acc~s au ventila-
teur a par la suite 9t diposg - Mort cause par des
imanations de monoxide de carbone - Absence de
riglement prescrivant des avertissements au sujet des
appareils de chauffage ainsi adapts - La ndgligence
du gouvernement n'a pas t itablie - The Gas Protec-
tion Act, R.S.A. 1970, chap. 156.

POURVOI A l'encontre d'un arrt de la Division
d'appel de la Cour supr8me de l'Alberta, qui a
accueilli un appel d'un jugement du juge O'Byrne.
Pourvoi rejet6.

D. G. Ingram et W. Kempo, pour les deman-
deurs, appelants.

A. Hnatiuk et S. Franklin, pour la d6fenderesse,
intimbe.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND-Nous sommes tous d'ac-
cord avec le juge en chef McGillivray qui a conclu
A l'absence de r6glement prescrivant des avertisse-
ments au sujet des appareils de chauffage au

'[1979] 2 W.W.R. 1.
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was not open to the Court to say that there should
be. In our opinion the appellant failed to establish
negligence on the part of the Crown.

The appeal is dismissed with costs.

Judgment accordingly.

Solicitors for the plaintiffs, appellants: Mathe-
son & Co., Edmonton.

Solicitor for the defendant, respondent: The
Attorney General of Alberta.

mazout adapt6s au gaz; nous sommes aussi d'ac-
cord qu'il n'appartient pas A la Cour de dire qu'il
devrait y en avoir un. A notre avis, I'appelante n'a
pas d6montr6 la n6gligence du gouvernement.

L'appel est rejet6 avec d6pens.

Jugement en consiquence.

Procureurs des demandeurs, appelants: Mathe-
son & Co., Edmonton.

Procureur de la difenderesse, intimbe: Le pro-
cureur gen'ral de l'Alberta.



1012 YEE AND ROSS V. THE QUEEN Pigeon J. [1979] 2 S.C.R.

Shan Yee Appellant;

and

Her Majesty The Queen Respondent.

Ronald LeRoy Ross Appellant;

and

Her Majesty The Queen Respondent.

1979: November 6.

Present: Pigeon, Beetz, Estey, McIntyre and
Chouinard JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
SASKATCHEWAN

Criminal law - Tape recordings of intercepted pri-
vate communications of accused - No requirement
that transcript be certified by court stenographer -
Purpose to acquaint accused with what is going to be
tendered as evidence against them - Criminal Code,
R.S.C. 1970, c. C-34, s. 178.16(4)(a) (as enacted by
1973-74, c. 50, s. 2).

APPEALS by the accused from a judgment of
the Court of Appeal for Saskatchewan I reversing
their acquittal on a charge that they along with
others conspired to traffic in a narcotic, contrary
to s. 4(1) of the Narcotic Control Act, R.S.C.
1970, c. N-1, and thereby committed an offence
contrary to s. 423(l)(d) of the Criminal Code,
R.S.C. 1970, c. C-34. Appeals dismissed.

M. R. Walker, for the appellants.

R. Fainstein and E. G. Ewaschuk, Q.C., for the
respondent.

The judgment of the Court was delivered orally
by

PIGEON J.-Having considered the argument
submitted by counsel for the appellant in each case
we find no error in the disposition made by the
Court of Appeal.

The appeals are dismissed.

'[1977] 5 W.W.R. 454.

Shan Yee Appelant;

et

Sa Majest6 La Reine Intime.

Ronald LeRoy Ross Appelant;

et

Sa Majest6 La Reine Intimie.

1979: 6 novembre.

Pr6sents: Les juges Pigeon, Beetz, Estey, McIntyre et
Chouinard.

EN APPEL DE LA COUR D'APPEL DE LA
SASKATCHEWAN

Droit criminel - Enregistrement de communications
privies des accusgs qui ont itd intercepties - La
certification de la transcription par le stinographe
judiciaire n'est pas requise - Le but est de faire
connattre aux accusis les 6liments de preuve a etre
prdsentis contre eux - Code criminel, S.R.C. 1970,
chap. C-34, art. 178.16(4)a) (adopt6 a 1973-74, chap.
SO, art. 2).

POURVOIS interjet6s par les accus6s A l'encon-
tre d'un arrat de la Cour d'appel de la Saskatche-
wan' qui a infirm6 leur acquittement relativement
A l'accusation qu'ils ont complot6 avec d'autres de
faire le trafic d'un stup6fiant, en contravention de
l'art. 4(1) de la Loi sur les stupgfiants, S.R.C.
1970, chap. N-1, commettant ainsi une infraction
prevue A l'art. 423(1)d) du Code criminel, S.R.C.
1970, chap. C-34. Pourvois rejet6s.

M. R. Walker, pour les appelants.

R. Fainstein et E. G. Ewaschuk, c.r., pour
l'intimbe.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE PIGEON-Aprbs avoir entendu la plai-
doirie de l'avocat de l'appelant dans chaque
affaire, nous sommes d'avis que la Cour d'appel
n'a commis aucune erreur.

Les pourvois sont rejet6s.

'[ 1977] 5 W.W.R. 454.
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Judgment accordingly.

Solicitor for the appellants: Michael R.
Walker, Regina.

Solicitor for the respondent: Roger Tassi,
Ottawa.

Jugement en consiquence.

Procureur des appelants: Michael R. Walker,
Regina.

Procureur de l'intimbe: Roger Tassi, Ottawa.
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1014 PENNEY V. THE QUEEN Martland J. [1979] 2 S.C.R.

Allan Richard Penney Appellant;

and

Her Majesty The Queen Respondent.

1979: November 21.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey and Chouinard JJ.

ON APPEAL FROM THE SUPREME COURT OF
NEWFOUNDLAND, APPEAL DIVISION

Criminal law - Murder - Admissibility of evidence
- Hearsay - Statements made by the deceased -
Statements not part of res gestae - Duty of trial judge
- Adequacy of charge.

APPEAL from a judgment of the Supreme
Court of Newfoundland, Appeal Division, allowing
an appeal from a judgment of Mahoney J. with a
jury and ordering a new trial. Appeal dismissed.

M. Francis O'Dea and J. Burke, for the
appellant.

John P. Byrne, for the respondent.

The judgment of the Court was delivered orally
by

MARTLAND J.-The submissions made by
counsel for the appellant have not persuaded us to
reverse the judgment of the Court of Appeal. The
charge to the jury in this case was wholly unsatis-
factory for the reasons given by Gushue J.A., in
the Court of Appeal.

Some comment should be made regarding the
admissibility of the evidence of the appellant as to
the threats which the appellant says were made by
the deceased to commit suicide by taking an over-
dose of sleeping pills. The appellant testifies that
these threats were made in December 1974, Feb-
ruary 1975, on another unspecified date, and on
the date of her death, October 21, 1975. We agree
with the Court of Appeal that evidence regarding
the alleged threat made on the date of the death of
the deceased was admissible. However, the trial
judge had a duty to warn the jury as to the risk
involved in accepting this evidence when given by
the accused. The three alleged threats made earlier

Allan Richard Penney Appelant;

et

Sa Majestb La Reine Intim&e.

1979: 21 novembre.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Estey et Chouinard.

EN APPEL DE LA DIVISION D'APPEL DE LA COUR
SUPREME DE TERRE-NEUVE

Droit criminel - Meurtre - Admissibiliti d'un
timoignage - OW-dire - D&clarations faites par la
difunte - Les d&clarations ne font pas partie de la res
gestae - Devoir du juge de premikre instance -
Justesse des directions.

POURVOI A l'encontre d'un arrdt de la Division
d'appel de la Cour supreme de Terre-Neuve qui a
accueilli un appel d'un jugement du juge Mahoney
si6geant avec jury et ordonn6 un nouveau procks.
Pourvoi rejet6.

M. Francis O'Dea et J. Burke, pour l'appelant.

John P. Byrne, pour l'intimbe.

Le jugement de la Cour a 6t6 rendu oralement
par

LE JUGE MARTLAND-Les arguments qu'a fait
valoir l'avocat de l'appelant ne nous ont pas per-
suad6s d'infirmer l'arrat de la Cour d'appel. Pour
les motifs 6nonc6s par le juge Gushue de la Cour
d'appel, les directives donn6es au jury en l'esp6ce
n'6taient aucunement satisfaisantes.

II faut faire certaines remarques quant A l'ad-
missibilit6 du t6moignage de l'appelant sur les
menaces de suicide par absorption d'une dose
excessive de somnifbres qu'il attribue A la d6funte.
L'appelant t6moigne qu'elle a prof6r6 ces menaces
en d6cembre 1974, f6vrier 1975, A une autre date
non sp6cifi6e, et le jour de sa mort, le 21 octobre
1975. Nous sommes d'accord avec la Cour d'appel
que le t6moignage relatif A la menace que la
d6funte aurait prof6r6e le jour de sa mort est
admissible. Le juge du procks avait cependant le
devoir d'avertir le jury du danger d'accepter ce
t6moignage qui venait de l'accus6. Les trois mena-
ces qui auraient 6t6 prof6r6es ant6rieurement ne

[1979] 2 S.C.R.1014 PENNEY V. THE QUEEN Martland J.
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were not a part of the res gestae, and, in relation
to the circumstances of this case, the mental condi-
tion of the deceased at the time when they were
said to have been made was not an issue before the
Court.

The appeal is dismissed.

Appeal dismissed.

Solicitor for the appellant: M. Francis O'Dea,
St. Johns.

Solicitor for the respondent: John P. Byrne, St.
Johns.

faisaient pas partie de la res gestae et, dans les
circonstances de l'esp~ce, I'6tat mental de la
d6funte A l'6poque o i ces menaces auraient 6
prof6r6es n'6tait pas en litige devant la Cour.

Le pourvoi est rejet6.

Pourvoi rejetg.

Procureur pour l'appelant: M. Francis O'Dea,
St-Jean.

Procureur pour l'intimbe: John P. Byrne, St-
Jean.
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ATT. GEN. OF QUEBEC V. BLAIKIE et al.

The Attorney General of the Province of
Quebec (Defendant) Appellant;

and

Peter M. Blaikie, Roland Durand and Yoine
Goldstein (Plaintiffs)

and

The Attorney General of Canada
(Intervenor) Respondents;

and

The Attorney General of Manitoba, the
Attorney General of New Brunswick and
Georges Forest Intervenors.

The Attorney General of the Province of
Quebec (Defendant) Appellant;

and

Henri Wilfrid Laurier (Plaintiff)

and

The Attorney General of Canada
(Intervenor) Respondents;

and

The Attorney General of Manitoba, the
Attorney General of New Brunswick and
Georges Forest Intervenors.

1979: June 11, 12; 1979: December 13.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Constitutional law - Constitution of a Province -
Power to amend - Language of the Legislature and of
the Courts - Charter of the French language - Scope
of s. 133 of the B.N.A. Act - Charter of the French
language, L.Q. 1977, c. 5, ss. 1, 7 to 13 - British North
America Act, ss. 92(1), 133.

At the request of respondents Blaikie, Durand and
Goldstein, the Superior Court of Quebec held that the
provisions of Chapter III of Title I of the Charter of the
French language, titled "The Language of the Legisla-
ture and the Courts" (ss. 7 to 13), are ultra vires the

Le procureur general de la province de
Quebec (Dgfendeur) Appelant;

et

Peter M. Blaikie, Roland Durand, Yoine
Goldstein (Demandeurs)

et

Le procureur geniral du Canada
(Intervenant) Intims;

et

Le procureur general du Manitoba, le
procureur g6nbral du Nouveau-Brunswick et
Georges Forest Intervenants.

Le procureur general de la province de
Qubbec (Dgfendeur) Appelant;

et

Henri Wilfrid Laurier (Demandeur)

et

Le procureur general du Canada
(Intervenant) Intimis;

et

Le procureur g6nbral du Manitoba, le
procureur general du Nouveau-Brunswick et
Georges Forest Intervenants.

1979: 11, 12 juin; 1979: 13 d6cembre.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL DU QUtBEC

Droit constitutionnel - Constitution d'une province
- Pouvoir de modification - Langue de la lIgislation
et de la justice - Charte de la langue frangaise -
Portge de Iart. 133 de l'A.A.N.B. - Charte de la
langue frangaise, L.Q. 1977, chap. 5, art. 1, 7 a 13 -
Acte de l'Ambrique du Nord britannique, art. 92(1),
133.

La Cour sup6rieure du Qubbec a d6clar6, A la
demande des intimbs Blaikie, Durand et Goldstein, que
les dispositions du Chapitre III du Titre Premier de la
Charte de la langue frangaise intitul6 oLa langue de la
16gislation et de la justices (art. 7 A 13) sont ultra vires
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PROC. GVN. DU QUEBEC C. BLAIKIE et autres

Legislature of Quebec because they are in direct viola-
tion of s. 133 of the B.N.A. Act, the provisions of which
cannot be unilaterally modified by that Legislature. In
another case heard concurrently, respondent Laurier
further alleged that the challenged sections were incom-
patible with the Quebec Charter of Human Rights and
Freedoms, but this argument was not considered by the
Superior Court.

A seven-Judge Quebec Court of Appeal unanimously
affirmed both judgments. Appellant, the Attorney Gen-
eral of Quebec, obtained leave to raise the constitutional
aspect of the case in this Court. He relied primarily on s.
92(1) of the B.N.A. Act, arguing that the power of
legislatures to amend "the Constitution of the Province"
enabled the legislature of Quebec to enact the chal-
lenged provisions. A subsidiary contention of the appel-
lant was that the challenged provisions were not incom-
patible with s. 133.

Held: The appeals should be dismissed.

The disputed Chapter III is a particular projection of
s. I of the Charter, which provides that "French is the
official language of Quebec". This Court is concerned
here only with the particular, and nothing in this judg-
ment is to be taken as passing upon the validity of any
other provisions of the enactment.

The Court is in agreement with the lower courts,
which concluded that ss. 7 to 13 are manifestly in
conflict with s. 133. By requiring printing and publica-
tion of statutes in both languages, the section in question
covers enactment by implication: what is required to be
printed and published in French and in English is
described as "Acts" and texts do not become "Acts"
without enactment.

Section 133 is an entrenched provision, not only forb-
idding modification by unilateral action of Parliament
or of the Quebec Legislature but also providing a guar-
antee to members of Parliament or of the Quebec
Legislature and to litigants in the Courts of Canada or
of Quebec that they are entitled to use French or
English in parliamentary or legislative assembly debates
or in pleading (including oral argument) in the Courts
of Canada or of Quebec.

Dealing now with the question whether "regulations"
issued under the authority of Acts of the legislature of
Quebec are "Acts" within the purview of s. 133, it is
apparent that it would truncate the requirement of s.
133 if account were not taken of the growth of delegated
legislation. This is a case where the greater must include
the lesser. The reference in s. 133 to "any of the Courts
of Quebec" ought also to be considered broadly, as

de la l6gislature du Qu6bec parce qu'elles viennent en
contradiction directe avec l'art. 133 de I'A.A.N.B. dont
les prescriptions ne peuvent 8tre modifi6es unilat6rale-
ment par cette 16gislature. Dans une autre affaire enten-
due en m8me temps, l'intimb Laurier a, de plus, all6gu6
l'incompatibilit6 des articles attaqu6s avec la Charte des
droits et libertis de la personne du Qubbec, mais cet
argument n'a pas 6t6 examin6 par la Cour sup6rieure.

La Cour d'appel du Qubbec, sept juges si6geant, a
unanimement confirm6 les deux jugements. L'appelant,
le procureur g6niral du Qu6bec, a obtenu l'autorisation
de soulever devant cette Cour I'aspect constitutionnel du
litige. Il se fonde principalement sur le par. 92(1) de
l'A.A.N.B. pour affirmer que le pouvoir des l6gislatures
de modifier eta constitution de la provinces donne com-
p6tence A la l6gislature du Qu6bec pour 6dicter les
dispositions attaqu6es. Subsidiairement, il soutient que
ces dernibres ne sont pas incompatibles avec l'art. 133.

Arrift: Les pourvois doivent 8tre rejet6s.

Le Chapitre III contest6 est un prolongement de l'art.
I de la Charte qui dispose que aLe frangais est la langue
officielle du Qubbec*. En I'esp6ce, la Cour n'est saisie
que de cette application particulibre et rien dans le
pr6sent arrt ne doit 8tre consid6r6 comme un jugement
port6 sur la validit6 d'autres dispositions de la loi.

La Cour est d'accord avec les tribunaux d'instance
inf6rieure qui ont conclu que les art. 7 A 13 sont wen
contradiction flagranteo avec l'art. 133. En exigeant
l'impression et la publication des lois dans les deux
langues, I'article en vise implicitement I'adoption: ce qui
doit tre imprim6 et publi6 en frangais et en anglais, ce
sont les elois* et un texte ne devient aloi* que s'il est
adopt6.

L'article 133 est une disposition intangible qui non
seulement interdit au Parlement et A la l6gislature du
Qubbec de la modifier unilat6ralement mais assure ega-
lement aux membres du Parlement ou de la 16gislature
du Qu6bec et aux plaideurs devant les tribunaux du
Canada ou du Qu6bec le droit d'utiliser le frangais ou
l'anglais dans les dblibbrations du Parlement ou de
I'Assembl6e l6gislative et dans les proc6dures (y compris
les plaidoiries orales) devant les tribunaux du Canada ou
du Qubbec.

Pour ce qui est de la question de savoir si les arkgle-
ments> 6tablis sous le r6gime des lois de la l6gislature du
Quebec sont des aactesp au sens de l'art. 133, il est
6vident que ce serait tronquer l'obligation impos6e par
ce texte que de ne pas tenir compte de l'essor de la
16gislation d6l6gu6e. Il s'agit d'un cas ofi le plus englobe
le moins. II faut aussi donner un sens large A l'expression
eles tribunaux du Qubbec* employee A l'art. 133 et
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including not only so-called s. 96 Courts but also Courts
established by the Province and administered by provin-
cially-appointed judges. In the rudimentary state of
administrative law in 1867, it is not surprising that there
was no reference to non-curial adjudicative agencies.
Dealing with a constitutional guarantee, it would be
overly-technical to ignore the modern development of
non-curial adjudicative agencies which play so impor-
tant a role in our society, and to refuse to extend to
proceedings before them the guarantee of the right to
use either French or English by those subject to their
jurisdiction.

Fielding v. Thomas, [ 1896] A.C. 600; Jones v. Attor-
ney General of New Brunswick, [1975] 2 S.C.R. 182;
Edwards v. Attorney General of Canada, [1930] A.C.
124; Attorney General of Ontario v. Attorney General of
Canada, [1947] A.C. 127, referred to.

APPEALS from two decisions of the Court of
Appeal of Quebec', affirming two judgments of
Deschenes C.J. of the Superior Court2, holding
certain provisions of the Quebec Charter of the
French language to be ultra vires. Appeals
dismissed.

Jean K. Samson, Henri Brun and Louis Crete,
for the appellant.

A. Kerr Twaddle, Q.C., and Eleanor R.
Dawson, for the intervenor the Attorney General
of Manitoba.

D. J. Johnston, R. S. Litvack and A. Brossard,
Q.C., for the respondents Blaikie et al.

David Wood and William Aaron, for the
respondent Henri Wilfrid Laurier.

Raynold Langlois, James Mabbutt and Andre
Asselin, Q.C., for the respondent the Attorney
General of Canada.

Alan D. Reid, for the intervenor the Attorney
General of New Brunswick.

Alain J. Hogue, M. B. Nepon and C. W. Sharp,
for the intervenor Georges Forest.

I[19781 C.A. 351.
2 [1978] C.S. 37, 85 D.L.R. (3d) 252.

considbrer qu'elle se rapporte non seulement aux cours
vis6es par I'art. 96 mais 6galement aux cours creces par
la province et oa la justice est administr6e par des juges
nomm6s par elle. Ptant donn6 l'6tat rudimentaire du
droit administratif en 1867, il n'est pas 6tonnant qu'il
n'ait pas 6t6 question d'organismes non judiciaires ayant
pouvoir de rendre la justice. Lorsqu'il faut statuer sur
une garantie constitutionnelle, ce serait 6tre trop forma-
liste que de mbconnaltre l'essor actuel et le r6le trbs
important dans notre soci6t6 des organismes non judi-
ciaires investis du pouvoir de rendre justice et de refuser
d'6tendre aux proc6dures qui s'y d6roulent la garantie
qui reconnalt A ceux qui relavent de leur comp6tence le
droit d'utiliser le frangais et l'anglais.

Jurisprudence: Fielding v. Thomas, [1896] A.C. 600;
Jones c. Le procureur g~ndral du Nouveau-Brunswick,
[1975] 2 R.C.S. 182; Edwards v. Attorney General of
Canada, [1930] A.C. 124; Attorney General of Ontario
v. Attorney General of Canada, [ 1947] A.C. 127.

POURVOIS contre deux arrets de la Cour d'ap-
pel du Qubbec' confirmant deux jugements du
juge en chef Desch~nes de la Cour sup6rieure2

d6clarant ultra vires certaines dispositions de la
Charte de la languefrangaise du Qu6bec. Pourvois
rejet6s.

Jean K. Samson, Henri Brun et Louis Crete,
pour l'appelant.

A. Kerr Twaddle, c.r., et Eleanor R. Dawson,
pour l'intervenant le procureur g6n6ral du
Manitoba.

D. J. Johnston, R. S. Litvack et A. Brossard,
c.r., pour les intim6s Blaikie et autres.

David Wood et William Aaron, pour l'intim6
Henri Wilfrid Laurier.

Raynold Langlois, James Mabbutt et Andr4
Asselin, c.r., pour l'intim6 le procureur g6n6ral du
Canada.

Alan D. Reid, pour l'intervenant le procureur
g6n6ral du Nouveau-Brunswick.

Alain J. Hogue, M. B. Nepon et C. W. Sharp,
pour l'intervenant Georges Forest.

'[1978] C.A. 351.
2 [1978] C.S. 37, 85 D.L.R. (3d) 252.
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THE COURT-In detailed and extensive reasons
for judgment, delivered on January 23, 19781,
Desch~nes C.J. of the Quebec Superior Court
granted a declaration sought by the plaintiffs
Blaikie, Durand and Goldstein that Chapter III of
Title I of the Charter of the French language,
1977 (Que.), c. 5, being ss. 7 to 13 of that Statute,
was ultra vires the Legislature of Quebec. He held
that the challenged statutory provisions were in
direct violation of s. 133 of the British North
America Act and that it was beyond the compe-
tence of the Quebec Legislature to modify unilat-
erally the prescriptions of that section. A similar
result, and for the same reasons, was reached in a
companion case brought by the plaintiff Laurier,
who urged not only the unconstitutionality of the
challenged provisions of the Quebec Statute but
also their incompatibility with the previously
enacted Quebec Charter of Human Rights and
Freedoms, 1975 (Que.), c. 6. Deschenes C.J. con-
cluded that in view of his declaration of invalidity
it was unnecessary to pass on the alleged conflict
with the Quebec Charter of Human Rights and
Freedoms.

A seven-Judge Quebec Court of Appeal unani-
mously affirmed the judgment of Desch~nes C.J.
in both cases4, it too finding it unnecessary to deal
with the alternative point raised in the Laurier
case. Leave was sought and given to the Attorney-
General of Quebec to argue the issue of constitu-
tionality here, the following question being posed
for determination:

Are the provisions of Chapter III of Title One of the
Charter of the French language (L.Q. 1977, ch. 5)
entitled "The Language of the Legislature and the
Courts" unconstitutional, ultra vires or inoperative to
the extent that they violate the provisions of Section 133
of the British North America Act (1867)?

The Attorney General of Canada had been an
intervenor before the Quebec Superior Court and
before the Quebec Court of Appeal, supporting the
claim of the plaintiffs. He took the same position

3 [1978] C.S. 37, 85 D.L.R. (3d) 252.
4 [1978] C.A. 351.

LA COUR-Pour des motifs de jugement d6tail-
16s et exhaustifs, en date du 23 janvier 19781, le
juge en chef Desch6nes de la Cour sup6rieure du
Qu6bec a d6clar6, ainsi que le requbraient les
demandeurs Blaikie, Durand et Goldstein, que le
Chapitre III du Titre Premier de la Charte de la
langue frangaise, 1977 (Qub.), chap. 5, savoir les
art. 7 A 13, est ultra vires de la 16gislature du
Qu6bec. II a conclu que les dispositions 16gislatives
contest6es viennent en contradiction directe avec
l'art. 133 de l'Acte de l'Ambrique du Nord britan-
nique et qu'il n'est pas du pouvoir de la 16gislature
du Qu6bec d'en modifier unilatbralement les pres-
criptions. Une d6cision dans le m~me sens a 6t6
rendue pour les m~mes motifs dans une action
semblable intent6e par le demandeur Laurier qui a
all6gu6 non seulement l'inconstitutionnalit6 des
dispositions contest6es de la Loi qubb6coise mais
6galement leur incompatibilit6 avec la Charte des
droits et libertis de la personne du Qu6bec, 1975
(Qub.), chap. 6, adopt6e pr6c6demment. Le juge
en chef Desch~nes a consid6r6 inutile, d6s lors qu'il
avait conclu A l'invalidit6 des dispositions contes-
t6es, de se prononcer sur le conflit possible avec la
Charte des droits et libertis de la personne.

La Cour d'appel du Qubbec, sept juges si6geant,
a, dans les deux cas, unanimement confirm6 le
jugement du juge en chef Deschenes 4 et conclu
6galement qu'il 6tait inutile d'examiner l'argument
subsidiaire invoqu6 dans l'affaire Laurier. Le pro-
cureur g6ndral du Qu6bec a obtenu l'autorisation
de soulever devant la pr6sente Cour l'aspect consti-
tutionnel du litige et la question a 6t6 soumise A la
Cour comme suit:

Les dispositions du Chapitre III du Titre Premier de la
Charte de la langue frangaise (L.Q. 1977, chap. 5)
intitul6 oLa langue de la 16gislation et de la justices
sont-elles inconstitutionnelles, ultra vires ou inop6rantes
dans la mesure oii elles contreviennent aux dispositions
de l'article 133 de l'Acte de l'Ambrique du Nord britan-
nique (1867)?

Le procureur g6n6ral du Canada est intervenu
en Cour sup6rieure et en Cour d'appel du Qu6bec
pour appuyer la pr6tention des demandeurs. Il est
6galement intervenu dans le mime sens devant la

3 [1978] C.S. 37, 85 D.L.R. (3d) 252.
4 [1978] C.A. 351.
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as intervenor here. In addition, the Attorney Gen-
eral of Manitoba intervened to support the appel-
lant and the Attorney General of New Brunswick
intervened in support of the respondents. A late
intervention in support of the respondents was
allowed to Georges Forest, who was the successful
party in the Manitoba Court of Appeal in attack-
ing the validity of The Official Language Act,
1890 (Man.), c. 14, as being incompatible with s.
23 of the Manitoba Act, 1870 (Can.), c. 3, con-
firmed by the British North America Act, 1871
(U.K.), c. 28: see Forest v. Attorney General of
Manitoba, judgment delivered on April 25, 19791.
Leave to appeal this judgment was given by this
Court, the case to be inscribed for hearing at the
beginning of the October 1979 term.

Chapter III of Title I of the Charter of the
French language, entitled "The Language of the
Legislature and of the Courts", reads as follows:

7. French is the language of the legislature and the
courts in Quebec.

8. Legislative bills shall be drafted in the official
language. They shall also be tabled in the Assembl6e
nationale, passed and assented to in that language.

9. Only the French text of the statutes and regula-
tions is official.

10. An English version of every legislative bill, statute
and regulation shall be printed and published by the
civil administration.

11. Artificial persons addressing themselves to the
courts and to bodies discharging judicial or quasi-judi-
cial functions shall do so in the official language, and
shall use the official language in pleading before them
unless all the parties to the action agree to their pleading
in English.

12. Procedural documents issued by bodies discharg-
ing judicial or quasi-judicial functions or drawn up and
sent by the advocates practising before them shall be
drawn up in the official language. Such documents may,
however, be drawn up in another language if the natural
person for whose intention they are issued expressly
consents thereto.

13. The judgments rendered in Quebec by the courts
and by bodies discharging judicial or quasi-judicial
functions must be drawn up in French or be accom-
panied with a duly authenticated French version. Only
the French version of the judgment is official.

s [1979] 4 W.W.R. 229.

pr6sente Cour. En outre, le procureur g6nbral du
Manitoba est intervenu pour appuyer l'appelant et
le procureur g6n6ral du Nouveau-Brunswick, pour
appuyer les intimbs. Georges Forest est intervenu
plus tard A l'appui des intim6s; ayant attaqu6 la
validit6 de la loi dite The Official Language Act,
1890 (Man.), chap. 14, au motif qu'elle 6tait
incompatible avec l'art. 23 de l'Acte du Manitoba,
1870 (Can.), chap. 3, confirm6 par l'Acte de
l'Ambrique du Nord britannique, 1871 (R.-U.),
chap. 28, la Cour d'appel du Manitoba lui a donn6
gain de cause: voir Forest v. Attorney-General of
Manitoba, jugement rendu le 25 avril 1979 . La
pr6sente Cour a accord6 l'autorisation de former
contre cet arr8t un pourvoi inscrit pour audition au
d6but de la session d'octobre 1979.

Voici le texte du Chapitre III du Titre Premier
de la Charte de la langue frangaise intitul6 ((La
langue de la 16gislation et de la justice)):

7. Le frangais est la langue de la 16gislation et de la
justice au Qu6bec.

8. Les projets de loi sont r6dig6s dans la langue
officielle. Ils sont 6galement, en cette langue, d6pos6s A
l'Assembl6e nationale, adopt6s et sanctionn6s.

9. Seul le texte frangais des lois et des r6glements est
officiel.

10. L'Administration imprime et publie une version
anglaise des projets de loi, des lois et des r~glements.

11. Les personnes morales s'adressent dans la langue
officielle aux tribunaux et aux organismes exergant des
fonctions judiciaires ou quasi-judiciaires. Elles plaident
devant eux dans la langue officielle, A moins que toutes
les parties A l'instance ne consentent A ce qu'elles plai-
dent en langue anglaise.

12. Les pi~ces de proc6dure 6manant des tribunaux et
des organismes exergant des fonctions judiciaires ou
quasi-judiciaires ou exp6di6es par les avocats exergant
devant eux doivent 8tre r6dig6es dans la langue offi-
cielle. Ces pi~ces peuvent cependant 8tre r6dig6es dans
une autre langue si la personne physique A qui elles sont
destinbes y consent express6ment.

13. Les jugements rendus au Qu6bec par les tribu-
naux et les organismes exergant des fonctions judiciaires
ou quasi-judiciaires doivent 8tre r6dig6s en frangais ou
8tre accompagn6s d'une version frangaise dilment
authentifi6e. Seule la version frangaise du jugement est
officielle.

5 [1979] 4 W.W.R. 229.
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The competence of the Quebec Legislature to
enact all or any part of the foregoing provisions, in
the face of s. 133 of the British North America
Act, was asserted by the appellant mainly in reli-
ance upon s. 92(1) of the British North America
Act, which was said to provide adequate authority
for the challenged provisions. A subsidiary conten-
tion of the appellant was that the challenged provi-
sions were not incompatible with s. 133. Section
133 and s. 92(1) are in the following terms:

133. Either the English or the French Language may
be used by any Person in the Debates of the Houses of
the Parliament of Canada and of the Houses of the
Legislature of Quebec; and both those Languages shall
be used in the respective Records and Journals of those
Houses; and either of those Languages may be used by
any Person or in any Pleading or Process in or issuing
from any Court of Canada established under this Act,
and in or from all or any of the Courts of Quebec.

The Acts of the Parliament of Canada and of the
Legislature of Quebec shall be printed and published in
both those Languages.

92. In each Province the Legislature may exclusively
make Laws in relation to Matters coming within the
Classes of Subjects next herein-after enumerated; that is
to say,-

1. The Amendment from Time to Time, notwithstand-
ing anything in this Act, of the Constitution of the
Province, except as regards the Office of Lieuten-
ant Governor.

Chapter III of Title I of the Charter of the
French language is a particular projection of s. I
of Chapter 1, Title I, of this statute which declares
that "French is the official language of Quebec".
This Court is concerned here only with the par-
ticular, and nothing in these reasons is to be taken
as passing upon the validity of any other provisions
of the enactment. That being said, it will be con-
venient to deal with the subsidiary contention of
the appellant that ss. 7 to 13 of Chapter III of
Title I of the Charter of the French language can
operate or subsist compatibly with s. 133 of the
British North America Act. In his detailed reasons
for judgment Desch6nes C.J. explained why he
could not agree with that contention. The same
view was taken in the reasons for judgment deliv-

L'appelant se fonde principalement sur le par.
92(1) de l'Acte de l'Ambrique du Nord britanni-
que pour affirmer que, en d6pit de l'art. 133 de
l'Acte de l'Ambrique du Nord britannique, la
16gislature du Qu6bec a comptence pour 6dicter
les dispositions pr6cit6es; selon lui, ce paragraphe
donne A la 16gislature le pouvoir d'6dicter les dispo-
sitions attaqubes. Il soutient subsidiairement que
ces dispositions ne sont pas incompatibles avec
l'art. 133. Les articles 133 et 92(1) se lisent ainsi:

133. Dans les chambres du parlement du Canada et
les chambres de la l6gislature de Qubbec, I'usage de la
langue frangaise ou de la langue anglaise, dans les
d6bats, sera facultatif; mais dans la r6daction des archi-
ves, procks-verbaux et journaux respectifs de ces chain-
bres, l'usage de ces deux langues sera obligatoire; et
dans toute plaidoirie ou pice de proc6dure par-devant
les tribunaux ou 6manant des tribunaux du Canada qui
seront 6tablis sous I'autorit6 du pr6sent acte, et par-
devant tous les tribunaux ou 6manant des tribunaux de
Qubbec, il pourra 8tre fait 6galement usage, A facult6, de
l'une ou de l'autre de ces langues.

Les actes du parlement du Canada et de la 16gislature
de Qubbec devront 8tre imprim6s et publi6s dans ces
deux langues.

92. Dans chaque province la l6gislature pourra exclu-
sivement faire des lois relatives aux matibres tombant
dans les cat6gories de sujets ci-dessous 6numbr6s, savoir:

1. L'amendement de temps A autre, nonobstant toute
disposition contraire 6nonc6e dans le pr6sent acte,
de la constitution de la province, sauf les disposi-
tions relatives A la charge de lieutenant-gouverneur;

Le Chapitre III du Titre Premier de la Charte
de la langue frangaise est un prolongement de
l'art. 1 du Chapitre Premier, Titre Premier, de
cette loi qui dispose que <Le frangais est la langue
officielle du Qu6bec>. En l'instance, la Cour n'est
saisie que de cette application particulibre du prin-
cipe g6n6ral et rien dans les pr6sents motifs ne doit
8tre consid6r6 comme un jugement port6 sur la
validit6 d'autres dispositions de cette loi. Ceci dit,
il convient d'examiner d'abord I'argument subsi-
diaire de l'appelant que les effets des art. 7 A 13 du
Chapitre III du Titre Premier de la Charte de la
langue frangaise sont compatibles avec l'art. 133
de l'Acte de l'Ambrique du Nord britannique.
Dans ses motifs de jugement, le juge en chef
Desch~nes a expliqu6 pourquoi il ne pouvait accep-
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ered in the Quebec Court of Appeal, especially
those of Dub6 J.A. who found the challenged ss. 7
to 13 and s. 133 to be "en contradiction flagrante"
and those of Lamer J.A. (with whom Kaufman,
Bernier and Mayrand JJ.A. agreed) who said that
it was manifest that ss. 7 to 13 of the Charter of
the French language were in conflict with s. 133.

Sections 8 and 9 of the Charter of the French
language, reproduced above, are not easy to recon-
cile with s. 133 which not only provides but
requires that official status be given to both
French and English in respect of the printing and
publication of the Statutes of the Legislature of
Quebec. It was urged before this Court that there
was no requirement of enactment in both lan-
guages, as contrasted with printing and publishing.
However, if full weight is given to every word of s.
133 it becomes apparent that this requirement is
implicit. What is required to be printed and pub-
lished in both languages is described as "Acts" and
texts do not become "Acts" without enactment.
Statutes can only be known by being printed and
published in connection with their enactment so
that Bills be transformed into Acts. Moreover, it
would be strange to have a requirement, as in s.
133, that both English and French "shall be used
in the ... Records and Journals" of the Houses
(there were then two) of the Quebec Legislature
and not to have this requirement extend to the
enactment of legislation.

So, too, is there incompatibility when ss. 11 and
12 of the Charter would compel artificial persons
to use French alone and make it the only official
language of "procedural documents" in judicial or
quasi-judicial proceedings, while section 133 gives
persons involved in proceedings in the Courts of
Quebec the option to use either French or English
in any pleading or process. Whether s. 133 covers
the processes of "bodies discharging judicial or
quasi-judicial functions", whether it covers the
issuing and publication of judgments of the Courts
and decisions of "judicial or quasi-judicial" tri-
bunals, and also whether it embraces delegated
legislation will be considered later.

ter cet argument. La m~me opinion a 6t6 adopt6e
dans les motifs de la Cour d'appel du Qu6bec,
particulibrement ceux du juge Dub6 qui a trouv6
les art. 7 A 13 (en contradiction flagrante* avec
l'art. 133 et ceux du juge Lamer (endoss6s par les
juges Kaufman, Bernier et Mayrand) qui a dit
qu'il est manifeste que les art. 7 A 13 de la Charte
de la langue frangaise viennent en conflit avec
l'art. 133.

Les articles 8 et 9 de la Charte de la langue
frangaise, reproduits plus hauts, ne sont gubre
conciliables avec l'art. 133 qui ne pr6voit pas
seulement mais exige, qu'un statut officiel soit
reconnu A l'anglais et au frangais dans l'impression
et la publication des lois de la l6gislature du
Qubbec. On a soutenu devant la Cour que cette
exigence ne vise pas l'adoption des lois dans les
deux langues, mais seulement leur impression et
leur publication. Cependant, si l'on donne A
chaque mot de l'art. 133 toute sa port6e, il devient
6vident que cette exigence est implicite. Ce qui
doit 8tre imprim6 et publi6 dans les deux langues,
ce sont les (lois)), et un texte ne devient oloiD que s'il
est adopt6. Les textes l6gislatifs ne peuvent 6tre
connus du public que s'ils sont imprim6s et publi6s
lors de leur adoption qui transforme les projets de
loi en lois. De plus, il serait singulier que l'art. 133
prescrive que ((dans la r6daction des archives, pro-
c6s-verbaux et journauxw des Chambres de la 16gis-
lature du Qu6bec (il y en avait alors deux) l'usage
de l'anglais et du frangais (sera obligatoires et que
cette exigence ne s'applique pas 6galement A
l'adoption des lois.

l'incompatibilit6 ressort 6galement de ce que les
art. 11 et 12 de la Charte forceraient les personnes
morales A n'employer que le frangais et en feraient
la seule langue officielle des (pi6ces de proc6durep
de nature judiciaire ou quasi-judiciaire, alors que
l'art. 133 permet d'utiliser indiff6remment le fra-
gais ou l'anglais dans toute plaidoirie ou pi6ce de
proc6dure devant les tribunaux du Qu6bec. La
question de savoir si l'art. 133 s'applique aux
proc6dures ades tribunaux et des organismes exer-
gant des fonctions judiciaires ou quasi-judiciaires*,
au prononc6 et A la publication des jugements des
cours, aux d6cisions des tribunaux ajudiciaires ou
quasi-judiciaireso et A la 16gislation d6l6gu6e, sera
examin6e plus loin.
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The central issue in this case, reflected in the
question posed for determination by this Court, is
whether the Legislature of Quebec may unilateral-
ly amend or modify the provisions of s. 133 in so
far as they relate to the Legislature and Courts of
Quebec. It was the contention of the appellant that
the language of the Legislature and of the Courts
of Quebec is part of the Constitution of the Prov-
ince and hence is within the unilateral amending
or modifying authority of the Legislature under s.
92(1). Emphasis was, understandably, placed on
the words in s. 92(1) "notwithstanding anything in
this Act".

What is meant by "the Constitution of the
Province" is not defined or described in any enact-
ing terms of the British North America Act. The
Act is divided into consecutively numbered parts
(following the preamble) from roman numeral I to
XI (part X, respecting the intercolonial railway,
was repealed as spent, by 1893 (U.K.), c. 14), each
number having an associated heading. The roman
numeral V has subjoined to it the words "Provin-
cial Constitutions", embracing ss. 58 to 90 of the
Act. (Sections 81 and 89 were repealed, as spent
provisions, by 1893 (U.K.), c. 14).

It was urged against the contention of the appel-
lant that whatever be embraced in a constitution
as a generality or in the abstract, the British
North America Act provided its own dictionary
meaning by embracing only those provisions
included under the number and heading "V-
Provincial Constitutions". These did not reach s.
133 which was, therefore, outside of the amending
power conferred by s. 92(1). A contrary submis-
sion was made that other provisions in the British
North America Act, which could be properly
regarded as coming within the words in s. 92(1)
"The Constitution of the Province", were outside
of Part V, and hence there was no logic to a
limitation of those words to what was included
only in Part V. Among the provisions said to be in
this category were ss. 128, 129, 134, 135, 136, 137
and 144. It is apparent that ss. 129, 134, 135, 136
and 137 are transitional provisions and hence
stand on a different footing than s. 133. Section
144, dealing with the establishment of townships
in Quebec by proclamation of the Lieutenant-Gov-

La question au coeur du present pourvoi et qui a
6t6 formul6e par la Cour en vue du pr6sent arr8t,
est celle de savoir si la 16gislature du Qu6bec peut
modifier unilatbralement les dispositions de l'art.
133 dans la mesure oa elles visent la 16gislature et
les tribunaux du Qu6bec. L'appelant soutient que
la langue de la 16gislature et des tribunaux du
Qu6bec ressortit A la constitution de la province et
relve donc du pouvoir confbr6 A sa l6gislature par
le par. 92(1) de la modifier unilat6ralement. 11
insiste, et cela va de soi, sur l'expression employbe
au par. 92(1) anonobstant toute disposition con-
traire 6nonc6e dans le pr6sent acte).

L'expression aconstitution de la province) n'est
pas d6finie ni pr6cis6e dans l'Acte de l'Ambrique
du Nord britannique. Aprbs le pr6ambule, I'Acte
est divis6 en parties numbrotbes cons6cutivement
de I A XI (la partie X concernant le chemin de fer
intercolonial, qui 6tait p6rimbe, a 6t6 abrog6e par
1893 (R.-U.), chap. 14); chaque partie A un titre.
La partie V, qui comprend les art. 58 A 90, s'inti-
tule aConstitutions provincialesp. (Les art. 81 et
89, pbrimbs, ont 6t6 abrog6s par 1893 (R.-U.),
chap. 14).

On a oppos6 A la pr6tention de l'appelant que
peu importe ce qu'est dans la thborie ou dans
l'abstrait le contenu d'une constitution, I'Acte de
l'Ambrique du Nord britannique renferme sa
propre ad6finition, en n'y faisant entrer que les
dispositions comprises dans la partie V intitul6e
(Constitutions provincialess. Celles-ci ne compren-
nent pas l'art. 133 qui est, de ce fait, soustrait au
pouvoir de modification accord6 par le par. 92(1).
A cela, on a r6pondu que d'autres dispositions de
l'Acte de I'Ambrique du Nord britannique, que
l'on peut A juste titre tenir pour vis6es par l'expres-
sion employ6e au par. 92(1) la constitution de la
province), ne sont pas comprises dans la partie V
et qu'en cons6quence il n'est pas logique de limiter
le champ de 1'expression au seul contenu de la
partie V; feraient partie de cette cat6gorie, les art.
128, 129, 134, 135, 136, 137 et 144. Mais les art.
129, 134, 135, 136 et 137 sont 6videmment des
dispositions transitoires qui ne sont d6s lors pas sur
le m8me pied que l'art. 133. L'article 144, qui
traite de l'6tablissement de cantons au Quebec par
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ernor of Quebec, appears to be related more prop-
erly to provincial power in relation to municipal
institutions in the Province under s. 92(8) of the
British North America Act than to the Constitu-
tion of the Province under s. 92(1). Section 128,
referring to the taking of a prescribed oath of
allegiance before the Governor-General or before
the Lieutenant-Governor of a Province by elected
or appointed members of the federal House of
Commons or Senate or a provincial Legislative
Assembly or Council, as the case may be, raises a
different issue, referable to the office of the Gover-
nor-General and of the Lieutenant-Governor and
touching the position of the Crown in respect of
members of the legislative chambers, so long as
such chambers exist. There has not been any
Legislative Council in Quebec since its abolition
by Quebec legislation in late 1968.

It was also the position of the appellant and of
its supporting intervenor, the Attorney General of
Manitoba, that Fielding v. Thomas6 showed that
Part V was not exhaustive of what was included in
"the Constitution of the Province". That case,
taken broadly, concerned the privileges and
immunities of members of the Nova Scotia Legis-
lative Assembly, and legislation giving immunity
from civil liability in respect of words and conduct
in the Legislative Assembly was held to be intra
vires under s. 92(1).

The fact that Fielding v. Thomas concerned
matters relating to the Constitution of the Prov-
ince, in the sense that it bore on the operation of
an organ of the government of the Province, does
not help to establish the appellant's position as to
the unlimited scope of s. 92(1). The latter may, of
course, cover such changes as were dealt with in
Fielding v. Thomas and, also, other matters not
expressly covered by the British North America
Act but implicit in the Constitution of the Prov-
ince. That does not, however, carry the necessary
conclusion that s. 133 is unilaterally amendable.
Indeed, the argument goes too far because, as
pressed, it would permit amendment of the cata-
logue of legislative powers in the succeeding cata-

6 [1896] A.C. 600.

proclamation du lieutenant-gouverneur du Qu6bec,
parait se rattacher plus justement au pouvoir pro-
vincial de 16gif6rer en matibre d'institutions muni-
cipales dans la province d'aprbs le par. 92(8) de
l'Acte de l'Ambrique du Nord britannique qu'A la
constitution de la province au sens du par. 92(1).
L'article 128, qui porte sur la prestation d'un
serment d'all6geance r6glementaire, devant le gou-
verneur g6n6ral ou le lieutenant-gouverneur d'une
province, par les membres 6lus ou nomm6s de la
Chambre des communes ou du S6nat du Canada,
du Conseil l6gislatif ou de l'Assembl6e 16gislative
d'une province, selon le cas, soulkve une question
diff6rente qui se rattache aux charges de gouver-
neur g6n6ral et de lieutenant-gouverneur et con-
cerne le statut de la Couronne par rapport aux
membres des chambres 16gislatives (tant que ces
chambres existent.) Au Qu6bec, le Conseil 16gisla-
tif a 6t6 aboli en 1968.

Selon l'appelant et le procureur g6n6ral du
Manitoba, l'arr8t Fielding v. Thomas6 montre que
la partie V ne comprend pas tout ce qu'englobe da
constitution de la province). Grosso modo cet arr8t
porte sur les privilkges et immunit6s des d6put6s de
l'Assembl6e l6gislative de la Nouvelle-Ecosse, et la
loi leur accordant l'immunit6 au civil pour leurs
paroles et leurs actes A l'Assembl6e l6gislative a
6t6 jug6e intra vires en vertu du par. 92(1).

Le fait que l'arr8t Fielding v. Thomas touche A
des questions relatives A la constitution de la pro-
vince, dans la mesure oii il porte sur le fonctionne-
ment d'un organe du gouvernement de la province,
n'appuie pas la th6se de l'appelant sur la port6e
illimit6e du par. 92(1). Ce dernier peut 6videm-
ment viser des changements comme ceux qui font
l'objet de l'arret Fielding v. Thomas ainsi que
d'autres matibres qui ne sont pas express6ment
r6gies par l'Acte de l'Ambrique du Nord britanni-
que mais font implicitement partie de la constitu-
tion de la province. Mais cela ne signifie pas
n6cessairement que l'art. 133 puisse 8tre modifi6
unilat~ralement. De fait, I'argument va trop loin
car, ainsi qu'on l'a fait valoir, il permettrait de

6 [1896] A.C. 600.
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logue of classes of subjects in s. 92 and this was
not suggested.

It does not seem necessary to come to a determi-
nation whether s. 128 is part of the Constitution of
the Province and amendable as such under s.
92(1), so as to lend support to the appellant's
contention of the amendability by unilateral action
of s. 133. The reasons for this transcend even the
widest operation of s. 92(1) and are cogently set
out in the judgment of Desch~nes C.J., followed by
the Quebec Court of Appeal. He found that s. 133
is not part of the Constitution of the Province
within s. 92(1) but is rather part of the Constitu-
tion of Canada and of Quebec in an indivisible
sense, giving official status to French and English
in the Parliament and in the Courts of Canada as
well as in the Legislature and Courts of Quebec.
Concerning the qualification in s. 91(1) of the
British North America Act (enacted by 1949
(U.K.), c. 81) to the power of Parliament to
amend the "Constitution of Canada", except (inter
alia), "as regards the use of the English or French
language" it is difficult to see how this amendment
enacted in the terms requested by Parliament, can
be of any help in interpreting a statute expressly
passed for the purpose of giving effect to a political
arrangement, made more than eighty years earlier,
which did not contemplate such federal power.

There is, moreover, another consideration
noticed in the Courts below which should also be
brought into account. In Jones v. Attorney-Gener-
al of New Brunswick7 , which concerned the validi-
ty of the federal Official Languages Act, the Court
had this to say about s. 133 (at pp. 192-3):

... Certainly, what s. 133 itself gives may not be
diminished by the Parliament of Canada, but if its
provisions are respected there is nothing in it or in any
other parts of the British North America Act (reserving
for later consideration s. 91(1)) that precludes the con-
ferring of additional rights or privileges or the imposing

7[1975] 2 S.C.R. 182.

modifier la liste des pouvoirs l6gislatifs compris
dans I'6num6ration des cat6gories de sujets qui
figure ensuite A l'art. 92, et l'on n'est pas all6
jusqu'A avancer cette pr6tention.

Il ne semble pas n6cessaire de trancher la ques-
tion de savoir si l'art. 128 fait partie de la constitu-
tion de la province et peut, A ce titre, 8tre modifi6
en vertu du par. 92(1), afin d'6tayer la pr6tention
de l'appelant voulant que l'art. 133 puisse tre
modifi6 unilatbralement. Ceci tient A des motifs
qui transcendent l'interpr6tation la plus large du
par. 92(1), motifs qui ont 6t6 exposes de fagon
convaincante dans le jugement du juge en chef
Desch6nes et adopt6s par la Cour d'appel du
Qubbec. Le juge Desch~nes a conclu que l'art. 133
ne fait pas partie de la constitution de la province
au sens du par. 92(1) mais fait partie indivisible-
ment de la constitution du Canada et du Qu6bec
en donnant au frangais et A l'anglais un statut
officiel au Parlement, devant les tribunaux du
Canada, de mime qu'A la l6gislature et devant les
tribunaux du Qu6bec. Quant A la restriction conte-
nue au par. 91(1) de I'Acte de l'Amirique du
Nord britannique (6dict6 par 1949 (R.-U.), chap.
81) qui donne au Parlement le pouvoir de modifier
la constitution du Canada, sauf (entre autres), ((en
ce qui regarde l'emploi de l'anglais ou du frangais),
on voit mal comment cette modification d6cr6te
dans les termes demand6s par le Parlement peut
8tre de quelque utilit6 dans l'interpr6tation d'un
texte de loi express6ment 6dict6 pour donner effet
A un accord politique intervenu plus de quatre-
vingts ans auparavant et qui ne pr6voyait pas ce
pouvoir f6d6ral.

Les cours d'instance inf6rieure ont attir6 l'atten-
tion sur un autre motif dont il faut 6galement tenir
compte. Dans l'arr8t Jones c. Le procureur gindral
du Nouveau-Brunswick7 , qui portait sur la vali-
dit6 de la Loi sur les langues officielles f6d6rale,
la Cour a dit, au sujet de l'art. 133 (aux pp. 192 et
193):
... A coup stir, ce que l'art. 133 lui-mame donne ne peut
8tre enlev6 par le Parlement du Canada, mais si ses
dispositions sont respect6es il n'y a rien dans cet arti-
cle-lA ou ailleurs dans I'Acte de l'Ambrique du Nord
britannique (r6servant pour plus tard l'6tude du par. (1)
de l'art. 91) qui emp~che l'octroi de droits ou privildges

7 [1975] 2 R.C.S. 182.
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of additional obligations respecting the use of English
and French, if done in relation to matters within the
competence of the enacting Legislature.

The words of s. 133 themselves point to its limited
concern with language rights; and it is, in my view,
correctly described as giving a constitutionally based
right to any person to use English or French in legisla-
tive debates in the federal and Quebec Houses and in
any pleading or process in or issuing from any federally
established Court or any Court of Quebec, and as
imposing an obligation of the use of English and French
in the records and journals of the federal and Quebec
legislative Houses and in the printing and publication of
federal and Quebec legislation. There is no warrant for
reading this provision, so limited to the federal and
Quebec legislative chambers and their legislation, and to
federal and Quebec Courts, as being in effect a final and
legislatively unalterable determination for Canada, for
Quebec and for all other Provinces, of the limits of the
privileged or obligatory use of English and French in
public proceedings, in public institutions and in public
communications. On its face, s. 133 provides special
protection in the use of English and French; there is no
other provision of the British North America Act refer-
able to the Parliament of Canada (apart from s. 91(1))
which deals with language as a legislative matter or
otherwise. I am unable to appreciate the submission that
to extend by legislation the privileged or required public
use of English and French would be violative of s. 133
when there has been no interference with the special
protection which it prescribed ...

What the Jones case decided was that Parlia-
ment could enlarge the protection afforded to the
use of French and English in agencies and institu-
tions and programmes falling within federal legis-
lative authority. There was no suggestion that it
could unilaterally contract the guarantees or
requirements of s. 133. Yet it is contraction not
enlargement that is the object and subject of
Chapter III, Title I of the Charter of the French
language. But s. 133 is an entrenched provision,
not only forbidding modification by unilateral
action of Parliament or of the Quebec Legislature

additionnels ou l'imposition d'obligations additionnelles
relativement A l'usage de l'anglais et du frangais, si cela
est fait relativement A des matibres qui relbvent de la
comp6tence de la l6gislature 16gif6rant en ce sens.

Les mots m6mes de l'art. 133 indiquent qu'il n'est
l'expression que d'une preoccupation limit6e en matibre
de droits linguistiques; et il a 6t6 selon moi, d6crit A bon
droit comme donnant A toute personne un droit constitu-
tionnel de se servir de l'anglais ou du frangais dans les
d6bats 16gislatifs des chambres du Parlement du Canada
et de la l6gislature de Qu6bec et dans toute plaidoirie ou
pi~ce de proc6dure par-devant les tribunaux f6d6raux et
les tribunaux du Qubbec, ou imanant d'eux, et comme
imposant l'obligation d'employer la langue anglaise et la
langue frangaise dans la r6daction des archives, procks-
verbaux et journaux respectifs des chambres du Parle-
ment du Canada et de la 16gislature de Qu6bec ainsi que
dans l'impression et la publication des lois du Parlement
du Canada et de la 16gislature de Qubbec. Rien ne
permet d'interpr6ter cette disposition, dont la port6e est
limit6e ainsi aux chambres du Parlement du Canada et
de la l6gislature du Qubbec et A leurs lois ainsi qu'aux
tribunaux f6d6raux et aux tribunaux du Qubbec, comme
fixant en d6finitive pour le Canada, le Qu6bec et toutes
les autres provinces, de fagon finale et 16gislativement
inalt6rable, les limites de l'usage privil6gi6 ou obligatoire
du frangais et de l'anglais dans les proc6dures, institu-
tions et communications publiques. Textuellement, I'art.
133 prbvoit une protection sp6ciale de l'usage de l'an-
glais et du frangais; il n'y a, dans l'Acte de l'Ambrique
du Nord britannique, aucune autre disposition se rap-
portant au Parlement du Canada (le par. (1) de l'art. 91
mis A part) qui traite de la langue comme matibre
l6gislative ou autre chose. Je suis incapable de compren-
dre la pr6tention selon laquelle l'extension l6gislative de
l'usage public, privil6gi6 ou requis, de l'anglais et du
frangais serait une violation de l'art. 133 lorsqu'elle ne
va pas A l'encontre de la protection sp6ciale que l'article
prescrit ...

L'arr8t Jones statue que le Parlement peut
accroitre la protection accord6e A l'usage du fran-
gais et de l'anglais dans les organismes, institutions
et programmes relevant du pouvoir l6gislatif f6d6-
ral. Rien n'y laisse entendre qu'il peut diminuer
unilat6ralement les garanties ou les exigences de
l'art. 133. Or, le Chapitre III du Titre Premier de
la Charte de la langue frangaise a pour objet la
r6duction et non l'accroissement de droits. Mais
l'art. 133 est une disposition intangible qui non
seulement interdit au Parlement et A la 16gislature
du Qu6bec de la modifier unilat6ralement mais
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but also providing a guarantee to members of
Parliament or of the Quebec Legislature and to
litigants in the Courts of Canada or of Quebec
that they are entitled to use either French or
English in parliamentary or legislative assembly
debates or in pleading (including oral argument)
in the Courts of Canada or of Quebec.

Subject to consideration of the range of protec-
tion given by s. 133 in the use of either French or
English, there does not appear any need to expand
any further on the main issue in this case. On
matters of detail and of history, we are content to
adopt the reasons of Desch~nes C.J. as fortified by
the Quebec Court of Appeal.

Dealing now with the question whether "regula-
tions" issued under the authority of acts of the
Legislature of Quebec are "Acts" within the pur-
view of s. 133, it is apparent that it would truncate
the requirement of s. 133 if account were not taken
of the growth of delegated legislation. This is a
case where the greater must include the lesser.
Section 9 of the impugned provisions, in giving
official status only to the French text of regula-
tions as well as of statutes and s. 10 in providing
for the subordinate position of an English version
of bills, statutes and regulations appear to put all
these instruments on an equal footing with respect
to language and, consequently, towards s. 133.

There is, however, a more compelling answer
not only to the question of the language of delegat-
ed legislation but also to the question of the lan-
guage of Court pleading, Court processes, oral
argument before the Courts and Court judgments,
and it is to be found in s. 7 of Chapter III of Title
I of the Charter of the French language. The
generality of s. 7, "French is the language of the
legislature and the courts in Quebec" sweeps in the
particulars spelled out in the succeeding ss. 8 to
13. It encompasses in its few and direct words
what the succeeding sections say by way of detail.
Indeed, as already pointed out, Chapter III of
Title I, and especially s. 7 thereof, is a particular
projection of Title I, Chapter I of the Charter of
the French language, saying that "French is the

assure 6galement aux membres du Parlement ou
de la 16gislature du Qu6bec et aux plaideurs devant
les tribunaux du Canada ou du Qu6bec le droit
d'utiliser le frangais ou l'anglais dans les d6lib6ra-
tions du Parlement ou de l'Assembl6e 16gislative et
dans les proc6dures (y compris les plaidoiries
orales) devant les tribunaux du Canada ou du
Qu6bec.

Sauf A examiner l'6tendue de la protection
accord6e par l'art. 133 A l'usage du frangais ou de
l'anglais, il ne parait pas necessaire de nous 6ten-
dre davantage sur la question principale soulev6e
en l'esp6ce. Sur les questions de d6tails et d'his-
toire, il nous suffit de faire n6tres les motifs du
juge en chef Desch~nes renforc6s par ceux de la
Cour d'appel du Qubbec.

Pour ce qui est de la question de savoir si les
araglements 6tablis sous le r6gime de lois de la
l6gislature du Qu6bec sont des <<actes) au sens de
l'art. 133, il est 6vident que ce serait tronquer
l'obligation impos6e par ce texte que de ne pas
tenir compte de l'essor de la 16gislation d616gu6e. 11
s'agit d'un cas oil le plus englobe le moins. L'arti-
cle 9 des dispositions contest6es, en reconnaissant
un statut officiel uniquement au texte frangais des
r6glements aussi bien que des lois, et I'art. 10, en
donnant un statut subordonn6 A la version anglaise
des projets de loi, des lois et des raglements,
paraissent mettre tous ces textes sur un m8me pied
en ce qui concerne la langue et, par cons6quent, au
regard de l'art. 133.

Il existe cependant une reponse encore plus
p6remptoire non seulement A la question de la
langue de la 16gislation d6l6gu6e mais 6galement A
la question de la langue des proc6dures judiciaires,
des plaidoiries orales devant les tribunaux et de
leurs jugements, et elle se trouve A l'art. 7 du
Chapitre III du Titre Premier de la Charte de la
langue frangaise. La g6n6ralit6 de l'art. 7 (<<Le
frangais est la langue de la 16gislation et de la
justice au Qu6bec)) se retrouve dans les pr6cisions
apport6es par les art. 8 A 13. Elle resume un peu
de mots et de fagon directe ce que les articles qui
suivent expriment en d6tail. De fait, comme nous
l'avons d6jA soulign6, le Chapitre III du Titre
Premier, et particulibrement l'art. 7, constitue un
prolongement du Titre Premier, Chapitre Premier
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official language of Quebec". Although as a
matter of construction, the particular in a statute
may modify or limit the general, nothing in ss. 8 to
13 indicates any modification or limitation of s. 7.
If anything, there is an extension of the term
"Courts" as it appears in s. 7 to include "bodies
discharging judicial or quasi-judicial functions":
see ss. 11 and 12. In s. 13, the reference is to
"judgments ... by courts and by bodies discharg-
ing judicial or quasi-judicial functions" in making
only the French text of such judgments official.
Again, this appears to envisage an enlarged
appreciation of the meaning of "Courts of Que-
bec", as that term appears in s. 133.

Even if this not be the view of the Quebec
Legislature in enacting ss. 11, 12 and 13 above-
mentioned, the reference in s. 133 to "any of the
Courts of Quebec" ought to be considered broadly
as including not only so-called s. 96 Courts but
also Courts established by the Province and
administered by provincially-appointed Judges. It
is not a long distance from this latter class of
tribunal to those which exercise judicial power,
although they are not courts in the traditional
sense. If they are statutory agencies which are
adjudicative, applying legal principles to the asser-
tion of claims under their constituent legislation,
rather than settling issues on grounds of expedien-
cy or administrative policy, they are judicial
bodies, however some of their procedures may
differ not only from those of Courts but also from
those of other adjudicative bodies. In the rudimen-
tary state of administrative law in 1867, it is not
surprising that there was no reference to non-curi-
al adjudicative agencies. Today, they play a sig-
nificant role in the control of a wide range of
individual and corporate activities, subjecting
them to various norms of conduct which are at the
same time limitations on the jurisdiction of the
agencies and on the legal position of those caught
by them. The guarantee given for the use of
French or English in Court proceedings should not
be liable to curtailment by provincial substitution
of adjudicative agencies for Courts to such extent

de la Charte de la languefrangaise qui dispose que
(de frangais est la langue officielle du Qu6bec.
Bien qu'en matibre d'interpr6tation les pr6cisions
apport6es dans une loi puissent modifier ou limiter
le principe g6n6ral, le contenu des art. 8 A 13
n'indique aucune modification ou limitation de
l'art. 7. Au contraire, le sens du mot <justices
employ6 A l'art. 7 est 61argi pour comprendre les
((organismes exergant des fonctions judiciaires ou
quasi-judiciairess: voir les art. 11 et 12. A l'article
13, il est question de ejugements ... par les tribu-
naux et les organismes exergant des fonctions judi-
ciaires ou quasi-judiciairess et il y est pr6vu que
seul le texte frangais de ces jugements sera officiel.
Encore une fois, cela parait faire intervenir une
acception 61argie de l'expression tribunaux de
Qu6bec> A l'art. 133.

Mme si tel n'6tait pas l'avis de la 16gislature du
Qu6bec lors de l'adoption des art. 11, 12 et 13
pr6cit6s, il faut donner un sens large A l'expression
(les tribunaux de Qubbec employ6e A l'art. 133 et
consid6rer qu'elle se rapporte non seulement aux
cours visbes par l'art. 96 mais 6galement aux cours
cr66es par la province et oil la justice est adminis-
tr6e par des juges nomm6s par elle. Il n'y a pas une
grande diff6rence entre cette dernibre cat6gorie de
tribunaux et ceux qui exercent un pouvoir judi-
ciaire, meme si ce ne sont pas des cours au sens
traditionnel du terme. S'il s'agit d'organismes
cr66s par la loi qui ont pouvoir de rendre la justice,
qui appliquent des principes juridiques A des
demandes pr6sent6es en vertu de leur loi constitu-
tive et ne r6glent pas les questions pour des raisons
de convenance ou de politique administrative, ce
sont des organismes judiciaires meme si certaines
de leurs proc6dures different non seulement de
celles des cours mais 6galement de celles d'autres
organismes ayant pouvoir de rendre la justice.
Etant donn6 l'tat rudimentaire du droit adminis-
tratif en 1867, il n'est pas 6tonnant qu'il n'ait pas
6t6 question d'organismes non judiciaires ayant
pouvoir de rendre la justice. Aujourd'hui, ceux-ci
jouent un r6le important dans le contrble d'un
large 6ventail d'activit6s des particuliers et des
soci6t~s en les soumettant A diverses normes de
conduite qui imposent en m8me temps des limites
A la comp6tence de ces organismes et au statut
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as it compatible with s. 96 of the British North
America Act.

Two judgments of the Privy Council, which
wrestled with similar questions of principle in the
construction of the British North America Act,
are, to some degree, apposite here. In Edwards v.
Attorney General of Canada', the "persons" case
(respecting the qualification of women for appoint-
ment to the Senate under s. 24), there are observa-
tions by Lord Sankey of the need to give the the
British North America Act a broad interpretation
attuned to changing circumstances: "The British
North America Act", he said, at p. 136, "planted
in Canada a living tree capable of growth and
expansion within its natural limits". Dealing, at
this Court is here, with a constitutional guarantee,
it would be overly-technical to ignore the modern
development of non-curial adjudicative agencies
which play so important a role in our society, and
to refuse to extend to proceedings before them the
guarantee of the right to use either French and
English by those subject to their jurisdiction.

In Attorney General of Ontario v. Attorney
General of Canada9, (the Privy Council Appeals
Reference), Viscount Jowitt said in the course of
his discussion of the issues, that "it is, as their
Lordships think, irrelevant that the question is one
that might have seemed unreal at the date of the
British North America Act. To such an organic
statute the flexible interpretation must be given
which changing circumstances require" (at p.
154).

a [1930] A.C. 124.
9 [1947] A.C. 127.

juridique de ceux qui relbvent de leur comp6tence.
La province ne doit pas 8tre A m~me de diminuer
la garantie accord6e pour l'usage du frangais ou de
l'anglais dans les proc6dures juriciaires en rempla-
gant les cours par des organismes ayant pouvoir de
rendre la justice, dans la mesure compatible avec
l'art. 96 de l'Acte de l'Amirique du Nord
britannique.

Le Conseil priv6, saisi de questions de principe
semblables touchant l'interpr6tation de l'Acte de
l'Ambrique du Nord britannique, a rendu deux
arr~ts qui, dans une certaine mesure, s'appliquent
en l'esp6ce. Dans Edwards v. Attorney General of
Canada' l'arrat portait sur le sens du mot <<person-

nes> (il s'agissait de savoir si, aux termes de l'art.
24, des femmes pouvaient 8tre nomm6es au
S6nat), lord Sankey a fait observer qu'il 6tait
n6cessaire de donner i l'Acte de l'Ambrique du
Nord britannique une interpr6tation large harmo-
nis6e avec l'6volution des 6v6nements: [TRADUC-
TION] <<L'Acte de I'Amirique du Nord britanni-
que)s, dit-il A la p. 136, (a plant6 au Canada un
arbre susceptible de croitre et de se d6velopper A
l'intbrieur de ses limites naturelles*. Lorsqu'il faut,
comme en l'espce, statuer sur une garantie consti-
tutionnelle, ce serait 6tre trop formaliste que de
m6connaltre l'essor actuel et le r6le trbs important
dans notre soci6t6 des organismes non judiciaires
investis du pouvoir de rendre la justice et de
refuser d'6tendre aux proc6dures qui s'y d6roulent
la garantie qui reconnait A ceux qui rel6vent de
leur comp6tence le droit d'utiliser le frangais ou
l'anglais.

Dans l'arrt Attorney General of Ontario v.
Attorney General of Canada9 (renvoi sur l'aboli-
tion des appels au Conseil priv6), le vicomte Jowitt
a dit au cours de son analyse: [TRADUCTION] ail

importe peu, de l'avis de leurs Seigneuries, que ce
soit 1A une question qui ait pu sembler chimbrique
A l'6poque de l'Acte de l'Ambrique du Nord bri-
tannique. On doit donner A une loi organique de
cette nature l'interpr6tation souple qu'exige l'6vo-
lution des 6v6nements9 (A la p. 154).

8 [1930] A.C. 124.
9 [1947] A.C. 127.
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Although there are clear points of distinction
between these two cases and the issue of the scope
of s. 133, in its reference to the Courts of Quebec,
they nonetheless lend support to what is to us the
proper approach to an entrenched provision, that
is, to make it effective through the range of institu-
tions which exercise judicial power, be they called
courts or adjudicative agencies. In our opinion,
therefore, the guarantee and requirements of s.
133 extend to both.

It follows that the guarantee in s. 133 of the use
of either French or English "by any person or in
any pleading or process in or issuing from ... all
or any of the Courts of Quebec" applies to both
ordinary Courts and other adjudicative tribunals.
Hence, not only is the option to use either lan-
guage given to any person involved in proceedings
before the Courts of Quebec or its other adjudica-
tive tribunals (and this covers both written and
oral submissions) but documents emanating from
such bodies or issued in their name or under their
authority may be in either language, and this
option extends to the issuing and publication of
judgments or other orders.

In the result, the appeals are dismissed in both
cases with costs to the plaintiffs as provided in the
orders granting leave. There shall be no order as to
costs either to or against any of the other parties.

Appeals dismissed with costs.

Solicitors for the appellant: Bilodeau, Flynn,
Boissonneault & Roy, Montreal; Jean K. Samson,
Quebec; Henri Brun, Quebec.

Solicitors for the respondents Blaikie et al.:
Chait, Salomon, Gelber, Reis, Bronstein, Litvack,
Echenberg & Lipper, Montreal; Johnston, Heenan
& Blaikie, Montreal; Andrg Brossard, Montreal.

Solicitors for the respondent Laurier: Wood &
Aaron, Montreal.

Bien qu'il y ait clairement des distinctions A
faire entre ces deux arrets et la question de la
port6e de l'art. 133 A l'6gard des tribunaux du
Qu6bec, ils appuient notre conception de la bonne
faqon d'aborder une disposition intangible, savoir,
la rendre applicable A l'ensemble des institutions
qui exercent un pouvoir judiciaire, qu'elles soient
appel6es tribunaux, cours ou organismes ayant
pouvoir de rendre la justice. A notre avis, la garan-
tie et les exigences de l'art. 133 s'appliquent dans
les deux cas.

Il s'ensuit que la garantie qu'accorde l'art. 133
quant A l'utilisation du frangais ou de l'anglais
adans toute plaidoirie ou pi6ce de proc6dure ...
par-devant tous les tribunaux ou 6manant des tri-
bunaux de Qubbece s'applique tant aux cours ordi-
naires qu'aux autres organismes ayant pouvoir de
rendre la justice. Ainsi, non seulement les parties A
des proc6dures devant les cours du Qu6bec ou ses
autres organismes ayant pouvoir de rendre la jus-
tice (et cela comprend les plaidoiries 6crites et
orales) ont-elles le choix d'utiliser l'une ou l'autre
langue, mais les documents 6manant de ces orga-
nismes ou emis en leur nom ou sous leur autorit6
peuvent 8tre r6dig6s dans l'une ou l'autre langue et
ce choix s'6tend au prononc6 et A la publication des
jugements ou ordonnances.

En cons6quence, les pourvois sont rejet6s dans
les deux cas, avec d6pens en faveur des deman-
deurs conform6ment aux autorisations de pourvoi.
Il n'y a aucune adjudication de d6pens en faveur
ou A l'encontre des intervenants.

Pourvois rejetis avec dipens.

Procureurs de l'appelant: Bilodeau, Flynn,
Boissonneault & Roy, Montrial; Jean K. Samson,
Quibec; Henri Brun, Qubbec.

Procureurs des intimbs Blaikie et autres: Chait,
Salomon, Gelber, Reis, Bronstein, Litvack,
Echenberg & Lipper, Montrial; Johnston, Heenan
& Blaikie, Montrial; Andr4 Brossard, Montrial.

Procureurs de l'intimb Laurier: Wood & Aaron,
Montrial.
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Solicitors for the respondent the Attorney Gen-
eral of Canada: Langlois, Drouin, Roy, Frichette
& Gaudreau, Montreal; James Mabbutt, Ottawa.

Solicitor for the intervenor the Attorney Gener-
al of Manitoba: Gordon E. Pilkey, Winnipeg.

Solicitor for the intervenor the Attorney Gener-
al of New Brunswick: Gordon F. Gregory,
Fredericton.

Solicitor for the intervenor Forest: Alain J.
Hogue, Winnipeg.

Procureurs de l'intim le procureur gindral du
Canada: Langlois, Drouin, Roy, Frichette & Gau-
dreau, Montrial; James Mabbutt, Ottawa.

Procureur de l'intervenant le procureur gindral
du Manitoba: Gordon E. Pilkey, Winnipeg.

Procureur de l'intervenant le procureur gindral
du Nouveau-Brunswick: Gordon F. Gregory,
Fredericton.

Procureur de l'intervenant Forest: Alain J.
Hogue, Winnipeg.
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The Attorney General of Manitoba
(Defendant) Appellant;

and

Georges Forest (Plaintiff) Respondent;

and

The Attorney General of Canada and the
Attorney General of New Brunswick
Interveners.

1979: October 10; 1979: December 13.

Present: Martland, Ritchie, Pigeon, Dickson, Beetz,
Estey and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

MANITOBA

Constitutional law - Constitution of Province -

Power to amend - Language rights - The Manitoba
Act, 1870 (Can.), c. 3, s. 23 - An Act to Provide that
the English Language shall be the Official Language of
the Province of Manitoba, 1890 (Man.), c. 14, now
R.S.M. 1970, c. 010 - British North America Act,
1867, ss. 92(1), 133.

The Manitoba Court of Appeal granted to the
respondent-plaintiff a declaration that the Manitoba
Official Language Act is inoperative in so far as it
abrogates rights, including the right to use the French
language in the Courts of Manitoba, as conferred by s.
23 of The Manitoba Act, 1870, confirmed by the British
North America Act, 1871. In the Court of Queen's
Bench the plaintiff had been denied standing but, in this
Court, the reversal of the trial judge on that point was
not questioned. Thus the only issue here was that set out
in the following question: Are the provisions of An Act
to Provide that the English language shall be the
Official Language of the Province of Manitoba, 1890
(Man.), c. 14, now R.S.M. 1970, c. 010, or any of those
provisions, ultra vires or inoperative in so far as they
abrogate the provisions of s. 23 of The Manitoba Act,
1870, 33 Vict., c. 3 (Can.), validated by the British
North America Act, 1871, 34-35 Vict., c. 28 (U.K.)?

Held: The appeal should be dismissed.

There is an obvious conflict between the provisions of
the Manitoba Official Language Act and the language
rights provisions of s. 23 of The Manitoba Act, 1870,
and the only basis on which the Manitoba enactment
was sought to be supported was the power to amend the

Le procureur geniral du Manitoba
(Dgfendeur) Appelant;

et

Georges Forest (Demandeur) Intimg;

et

Le procureur g~nbral du Canada et le
procureur g~niral du Nouveau-Brunswick
Intervenants.

1979: 10 octobre; 1979: 13 d6cembre.

Pr6sents: Les juges Martland, Ritchie, Pigeon, Dickson,
Beetz, Estey et McIntyre

EN APPEL DE LA COUR D'APPEL DU MANITOBA

Droit constitutionnel - Constitution de la province
- Pouvoir de modification - Droits linguistiques -
L'Acte du Manitoba, 1870 (Can.), chap. 3, art. 23 - An
Act to Provide that the English Language shall be the
Official Language of the Province of Manitoba, 1890
(Man.), chap. 14, maintenant R.S.M. 1970, chap. 010
- Acte de l'Ambrique du Nord britannique, 1867, par.
92(1) et art. 133.

La Cour d'appel du Manitoba a d6clar6, ainsi que le
requ6rait le demandeur-intim6, que la loi dite The Offi-
cial Language Act est inop6rante dans la mesure oi elle
abroge des droits, y compris le droit A l'usage du fran-
gais dans les cours du Manitoba, conf6r6s par l'art. 23
de l'Acte du Manitoba, 1870, confirm6 par l'Acte de
l'Ambrique du Nord britannique, 1871. La Cour du
banc de la Reine n'avait pas reconnu au demandeur
qualit6 pour agir, mais devant la pr6sente Cour, on n'a
pas contest6 l'infirmation de la d6cision du premier juge
sur ce point. Le seul point en litige 6tait done celui
6nonc6 dans la question suivante: Les dispositions de An
Act to Provide that the English Language shall be the
Official Language of the Province of Manitoba, 1890
(Man.), chap. 14 (maintenant R.S.M. 1970, chap. 010),
ou certaines d'entre elles, sont-elles ultra vires ou sans
effet dans la mesure oa elles abrogent les dispositions de
'art. 23 de I'Acte du Manitoba, 1870, 33 Vict., chap. 3
(Can.), valid6 par l'Acte de I'Ambrique du Nord britan-
nique, 1871, 34-35 Vict., chap. 28 (R.-U.)?

Arrit: Le pourvoi doit 8tre rejet6.

11 y a conflit 6vident entre les dispositions de The
Official Language Act du Manitoba et celles relatives
aux droits linguistiques de l'art. 23 de l'Acte du Mani-
toba, 1870, et le seul moyen qu'on a invoqu6 A I'appui de
la disposition l6gislative manitobaine est le pouvoir que
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Constitution of the Province, conferred upon provincial
legislatures by s. 92(1) of the B.N.A. Act.

In Attorney General of Quebec v. Blaikie et al.;
Attorney General of Quebec v. Laurier et al., [19791 2
S.C.R. 1016, the conclusion is upheld by this Court that
language rights under s. 133 of the B.N.A. Act do not
come within the ambit of the expression "the Constitu-
tion of the Province" in s. 92(1). In view of the close
similarity between s. 23 of The Manitoba Act and s. 133
in its provincial aspect, there is no need to dwell on the
reasons for which the latter enactment is not to be
considered as part of "the Constitution of the Province"
within the meaning of s. 92(1). There is nothing in
Manitoba's situation to require a different conclusion.

Although, in a certain way, the whole Manitoba Act
may be said to be the constitution of the Province, it is
apparent that the amending power conferred by s. 92(1)
cannot have been intended to apply to the whole of this
statute any more than all the provisions of the B.N.A.
Act touching upon the constitution of the provinces in
this wide sense can be said to be subject to it. For
instance, the provision respecting education, s. 93, embo-
dies an absolute legal restriction on the extent of provin-
cial legislative power followed by a right of appeal to the
federal authority in some cases. This federal power is
obviously beyond reach of the provincial amending
power and it would be absurd to suppose that the more
rigid restriction is subject thereto and may thus be
removed at will. City of Winnipeg v. Barrett, [1892]
A.C. 445; Brophy v. Attorney General of Manitoba,
[1895] A.C. 202, referred to.

Also, if The Manitoba Act is to be taken as the
constitution of Manitoba for the purpose of its Legisla-
ture's amending power, where will one find the power to
amend notwithstanding this statute? If reliance is put on
the "notwithstanding" in the B.N.A. Act it must be
observed that it refers to "this Act". Therefore in order
to claim some authority under that provision Manitoba
must take it as it is and accept that it refers only to such
provision as would fall within its scope if included in the
B.N.A. Act. For the reasons already referred to, the
conclusion must be that this does not include language
rights. If, on the other hand, The Manitoba Act is taken
by itself it must be observed that this is a federal statute
which means that, unless otherwise provided, it is sub-
ject to amendment by the Parliament that enacted it and
no other. It is, however, otherwise provided in s. 6 of the
British North America Act, 1871. This section denies
any amending power to the federal Parliament and the
only amending power it allows to the Legislature of

le par. 92(1) de I'A.A.N.B. confbre aux l6gislatures
provinciales.

Dans Le procureur gindral du Qubbec c. Blaikie et
autres; Le procureur gindral du Qubbec c. Laurier et
autres, [1979] 2 R.C.S. 1016, cette Cour a confirm6 la
conclusion que l'expression da constitution de la pro-
vince* du par. 92(1) ne s'6tend pas aux droits linguisti-
ques vis6s A l'art. 133 de I'A.A.N.B. Vu l'6troite ressem-
blance entre l'art. 23 de I'Acte du Manitoba et l'art. 133
consid6r6 sous son aspect provincial, il n'est pas n6ces-
saire de s'attarder aux motifs pour lesquels on ne doit
pas consid6rer cette derniare disposition comme une
partie de da constitution de la province) au sens du par.
92(1). La situation du Manitoba ne pr6sente aucune
caractbristique qui commande une conclusion diff~rente.

Bien que, dans un certain sens, on puisse dire que
l'Acte du Manitoba en son entier est la constitution de la
province, il est 6vident qu'on n'a pas voulu que le
pouvoir de modification conf6r6 par le par. 92(1) s'ap-
plique i I'ensemble de cette loi, pas plus qu'on n'a voulu
que toutes les dispositions de I'A.A.N.B. touchant la
constitution des provinces dans ce sens large y soient
soumises. Par exemple, la disposition concernant I'6du-
cation, I'art. 93, comporte une restriction 16gale absolue
du pouvoir 16gislatif provincial, qui y est assortie d'un
droit d'appel A l'autorit6 f6d6rale dans certains cas. Ce
pouvoir f6d6ral est 6videmment hors de port6e du pou-
voir de modification accord6 aux provinces et il serait
absurde de supposer que la disposition plus rigide lui est
assujettie et peut ainsi 8tre abrog6e A volont6. On men-
tionne les arr8ts City of Winnipeg v. Barrett, [1892]
A.C. 445 et Brophy v. Attorney General of Manitoba,
[1895] A.C. 202.

Aussi, si l'on considbre l'Acte du Manitoba comme la
constitution du Manitoba quant au pouvoir de modifica-
tion attribu6 A sa 16gislature, oa trouvera-t-on le pouvoir
de modifier cette constitution nonobstant cette loi? Le
anonobstant* de I'A.A.N.B., il faut le souligner, se rap-
porte au xpr6sent acteb. Par cons6quent, pour pr6tendre
A quelque pouvoir de d6rogation en vertu de cette dispo-
sition, le Manitoba doit la prendre comme elle est et
reconnaltre qu'elle ne se rapporte qu'd une disposition
qui tomberait dans son champ d'application si elle se
trouvait dans l'A.A.N.B. Pour les motifs d6jA expos6s, il
faut conclure que cela ne comprend pas les droits lin-
guistiques. Si, d'autre part, I'Acte du Manitoba est seul
consid6r6, il faut noter qu'il s'agit d'une loi fbd6rale, ce
qui signifie que, sauf disposition contraire, il n'est sus-
ceptible de modification que par le Parlement qui l'a
6dict6 et par nul autre. Il y a cependant I'art. 6 de l'Acte
de l'Ambrique du Nord britannique, 1871 qui dispose
autrement. Cet article nie au Parlement f6d6ral tout
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Manitoba is "to alter from time to time the provisions of
any law respecting the qualification of electors and
members of the Legislative Assembly and to make laws
respecting elections in the said Province"

It is unnecessary to consider in the present case
whether this enactment implies a restriction of the
amending power derived from s. 92(1) by virtue of s. 2
of The Manitoba Act. It is enough to note that on any
view it certainly cannot result in Manitoba's Legislature
having towards s. 23 of The Manitoba Act an amending
power which Quebec does not have towards s. 133.

APPEAL from a judgment of the Court of
Appeal for Manitoba', allowing the respondent's
appeal from a judgment of Dewar C.J.Q.B. in an
action for a declaration, inter alia, that The Offi-
cial Language Act, R.S.M. 1970, c. 010, is ultra
vires the Legislature of the Province of Manitoba.
Appeal dismissed.

A. K. Twaddle, Q.C., and Miss E. R. Dawson,
for the defendant, appellant.

Alain J. Hogue, M. B. Nepon and Mrs. C. W.
Sharp, for the plaintiff, respondent.

J. A. Scollin, Q.C., and Laurent J. Roy, for the
Attorney General of Canada.

Alan Reid, for the Attorney General of New
Brunswick.

THE COURT-For the detailed and extensive
reasons written by Freedman C.J., concurred in by
Monnin, Hall, Matas and O'Sullivan JJ.A.
([1979] 4 W.W.R. 229) the Manitoba Court of
Appeal granted to the respondent-plaintiff,
Georges Forest, a declaration that The Official
Language Act enacted by 1890 (Man.), c. 14, and
now being R.S.M. 1970, c. 010, "is inoperative in
so far as it abrogates rights, including the right to
use the French language in the Courts of Manito-
ba, as conferred by Sec. 23 of The Manitoba Act,
1870, confirmed by the British North America

'[1979] 4 W.W.R. 229.

pouvoir de modification et le seul qu'il accorde A la
l6gislature du Manitoba est celui ade changer de temps A
autre les dispositions d'aucune loi concernant la qualifi-
cation des 6lecteurs et des d6putbs A l'Assembl6e Legis-
lative, et de d6cr6ter des lois relatives aux 6lections dans
la dite province).

Il n'est pas ncesaire de rechercher en I'espice si cette
disposition l6gislative emporte restriction du pouvoir de
modification qui d6coule du par. 92(1) par application
de l'art. 2 de l'Acte du Manitoba. Il suffit de noter que,
quelle que soit l'interpr6tation qu'on lui donne, elle ne
peut certainement pas avoir pour effet de donner A la
l6gislature du Manitoba A l'6gard de l'art. 23 de l'Acte
du Manitoba un pouvoir de modification que le Qubbec
n'a pas A l'6gard de l'art. 133.

POURVOI A l'encontre d'un arrt de la Cour
d'appel du Manitoba', accueillant I'appel interjet6
par l'intim6 d'une d6cision du juge Dewar, juge en
chef de la Cour du banc de la Reine, dans une
action visant A faire d6clarer, inter alia, que The
Official Language Act, R.S.M. 1970, chap. 010,
est ultra vires de la 16gislature de la province du
Manitoba. Pourvoi rejet6.

A. K. Twaddle, c.r., et MIle E. R. Dawson, pour
le d6fendeur, appelant.

Alain J. Hogue, M. B. Nepon et Me C. W

Sharp, pour le demandeur, intim6.

J. A. Scollin, c.r., et Laurent J. Roy, pour le
procureur g6nbral du Canada.

Alan Reid, pour le procureur g6n6ral du
Nouveau-Brunswick.

LA COUR-Pour les motifs d6taill6s et exhaus-
tifs expos6s par le juge en chef Freedman, endoss6s
par les juges Monnin, Hall, Matas et O'Sullivan
([1979] 4 W.W.R. 229), la Cour d'appel du Mani-
toba a d6clar6, ainsi que le requbrait le deman-
deur-intim6, Georges Forest, que la loi dite The
Official Language Act 6dict6e par 1890 (Man.),
chap.14, maintenant R.S.M. 1970, chap. 010,
[TRADUCTION] "est inopbrante dans la mesure oii

elle abroge des droits, y compris le droit A l'usage
du frangais dans les cours du Manitoba, conf6r6s
par l'art. 23 de l'Acte du Manitoba, 1870, con-

'[1979] 4 W.W.R. 229.
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Act, 1871". In the Court of Queen's Bench' the
plaintiff had been denied standing but, in this
Court, the reversal of the trial judge on that point
was not questioned. Thus the only issue is that
which is set out in the constitutional question
determined by order of the Chief Justice:

Are the provisions of "An Act to Provide that the
English Language shall be the Official Language of the
Province of Manitoba" enacted by S.M. 1890, c. 14
(now R.S.M. 1970, c. 010) or any of those provisions,
ultra vires or inoperative in so far as they abrogate the
provisions of s. 23 of the Manitoba Act, 1870, 33 Vict.,
c. 3 (Can.) validated by the British North America Act,
1871, 34-35 Vict., c. 28 (U.K.)?

The Attorney General of Canada and the Attor-
ney General of New Brunswick have intervened in
support of the respondent-plaintiff.

The Official Language Act adopted in 1890 by
the Legislature of Manitoba provides:

1(1) Any statute or law to the contrary notwithstand-
ing, the English language only shall be used in the
records and journals of the Legislative Assembly of
Manitoba, and in any pleadings or process in or issuing
from any court in the Province of Manitoba.

(2) The Acts of the Legislature of Manitoba need be
printed and published only in the English language.

2 This Act applies only so far as the Legislature has
jurisdiction to enact.

Section 23 of The Manitoba Act, 1870 passed
by the Parliament of Canada (33 Vict., c. 3
(Can.)) reads:

23. Either the English or the French language may be
used by any person in the debates of the Houses of the
Legislature, and both those languages shall be used in
the respective Records and Journals of those Houses;
and either of those languages may be used by any
person, or in any Pleading or Process, in or issuing from
any Court of Canada established under the British
North America Act, 1867, or in or from all or any of the
Courts of the Province. The Acts of the Legislature shall

2 [1978] 5 W.W.R. 721.

firm6 par l'Acte de l'Ambrique du Nord britanni-
que, 1871". La Cour du banc de la Reine2 n'avait
pas reconnu au demandeur qualit6 pour agir, mais,
devant la pr6sente Cour, on n'a pas contest6 l'infir-
mation de la d6cision du premier juge sur ce point.
Le seul point en litige est donc celui 6nonc6 dans la
question constitutionnelle formul6e par ordre du
Juge en chef:

Les dispositions de "An Act to Provide that the English
Language shall be the Official Language of the Prov-
ince of Manitoba" promulgu6 par S.M. 1890, chap. 14
(maintenant R.S.M. 1970, chap. 010), ou certaines
d'entre elles, sont-elles ultra vires ou sans effet dans la
mesure oil elles abrogent les dispositions de l'art. 23 de
l'Acte du Manitoba, 1870, 33 Vict., chap. 3 (Can.)
valid6 par l'Acte de I'Amirique du Nord Britannique,
1871, 34-35 Vict., chap. 28 (R.-U.)?

Le procureur g6n6ral du Canada et celui du
Nouveau-Brunswick sont intervenus pour appuyer
le demandeur-intim6.

The Official Language Act adopt6 en 1890 par
la l6gislature du Manitoba dispose:

[TRADUCTION] 1(1) Nonobstant toute loi ou disposition
contraire, seule la langue anglaise sera utilisbe dans les
archives, procks-verbaux et journaux de l'Assembl6e
l6gislative du Manitoba ainsi que dans toute plaidoirie
ou pi6ce de proc6dure devant les tribunaux de la pro-
vince du Manitoba, ou 6manant de ces tribunaux.

(2) Dans l'impression et la publication des lois de la
l6gislature du Manitoba l'usage de la langue anglaise
suffira.

2 La pr6sente loi ne s'appliquera que dans la mesure oi
elle relbve de la comp6tence l6gislative de la 16gislature.

L'article 23 de l'Acte du Manitoba, 1870 adopt6
par le Parlement du Canada (33 Vict., chap. 3
(Can.)) se lit comme suit:

23. L'usage de la langue frangaise ou de la langue
anglaise sera facultatif dans les d6bats des Chambres de
la l6gislature; mais dans la r6daction des archives, pro-
c~s-verbaux et journaux respectifs de ces chambres,
l'usage de ces deux langues sera obligatoire; et dans
toute plaidoirie ou pi6ce de proc6dure par devant les
tribunaux ou 6manant des tribunaux du Canada, qui
sont 6tablis sous l'autorit6 de l'Acte de l'Am6rique du
Nord britannique, 1867, et par devant tous les tribunaux

2 [1978] 5 W.W.R. 721.
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be printed and published in both those languages.

The conflict between the two provisions is obvi-
ous and the only basis on which the Manitoba
enactment was sought to be supported is the power
conferred upon provincial legislatures by s. 92(1)
of the B.N.A. Act, as follows:

92. In each Province the Legislature may exclusively
make Laws in relation to matters coming within the
Classes of Subjects next herein-after enumerated; that is
to say,-

1. The Amendment from Time to Time, notwith-
standing anything in this Act, of the Constitution of the
Province, except as regards the Office of Lieutenant
Governor.

The scope of this provision with particular refer-
ence to language rights recently came for consider-
ation before the Courts of Quebec. In the Superior
Court, Desch~nes C.J. came to the conclusion, as
mentioned by Freedman C.J. herein, that language
rights under s. 133 of the B.N.A. Act did not come
within the ambit of the expression "the Constitu-
tion of the Province" in s. 92(1). This conclusion
was unanimously affirmed by the Quebec Court of
Appeal and is upheld by judgment being delivered
today on the appeal to this Court. In view of the
close similarity noted by Freedman C.J. between s.
23 of The Manitoba Act and s. 133 in its provin-
cial aspect, it is unnecessary to dwell upon the
reasons for which the latter enactment is not to be
considered as part of "the Constitution of the
Province" within the meaning of s. 92(1). It will
therefore be convenient to consider only whether
anything in Manitoba's situation requires a differ-
ent conclusion.

The wording of s. 133 exhibits a first difference
in referring to the Parliament of Canada and its
Acts as well as to the provincial Legislature of
Quebec and its Acts,

133. Either the English or the French Language may
be used by any Person in the Debates of the Houses of
Parliament of Canada and of the Houses of the Legisla-
ture of Quebec; and both those Languages shall be used
in the respective Records and Journals of those Houses;
and either of those Languages may be used by any
Person or in any Pleading or Process in or issuing from

ou 6manant des tribunaux de la province, il pourra 8tre
6galement fait usage, A facult6, de l'une ou l'autre de ces
langues. Les actes de la 16gislature seront imprim6s et
publibs dans ces deux langues.

Il y a un conflit 6vident entre ces deux textes et
le seul moyen qu'on a invoqu6 A l'appui de la
disposition 16gislative manitobaine est le pouvoir
que le par. 92(1) de 'A.A.N.B. confbre aux 16gisla-
tures provinciales en ces termes:

92. Dans chaque province la l6gislature pourra exclu-
sivement faire des lois relatives aux matibres tombant
dans les cat6gories de sujets ci-dessous 6numeres, savoir:

1. L'amendement de temps A autre, nonobstant toute
disposition contraire 6nonc6e dans le pr6sent acte, de la
constitution de la province, sauf les dispositions relatives
A la charge de lieutenant-gouverneur.

Les tribunaux du Qu6bec ont r6cemment exa-
min6 la port6e de cette disposition en ce qui con-
cerne les droits linguistiques. En Cour sup6rieure,
le juge en chef Desch~nes a conclu, comme l'a
mentionn6 le juge en chef Freedman en l'esp~ce,
que l'expression <da constitution de la provinces ne
s'6tend pas aux droits linguistiques vis6s A l'art.
133 de l'A.A.N.B. La Cour d'appel du Quebec a
confirm6 A l'unanimit6 cette conclusion, que main-
tient l'arrt d6pos6 aujourd'hui sur le pourvoi
form6 devant la pr6sente Cour. Vu l'6troite res-
semblance signal6e par le juge en chef Freedman
entre I'art. 23 de l'Acte du Manitoba et l'art. 133
consid6r6 sous son aspect provincial, il n'est pas
n6cessaire de s'attarder aux motifs pour lesquels
on ne doit pas considbrer cette dernidre disposition
comme une partie de (da constitution de la pro-
vince)) au sens du par. 92(1). Il suffit d'examiner si
la situation du Manitoba pr6sente quelque caract6-
ristique qui commande une conclusion diff6rente.

Une premiere difference vient de ce que le texte
de l'art. 133 vise le Parlement du Canada et ses
lois aussi bien que la l6gislature provinciale du
Qu6bec et ses lois:

133. Dans les chambres du parlement du Canada et
les chambres de la l6gislature de Qu6bec, l'usage de la
langue frangaise ou de la langue anglaise, dans les
d6bats, sera facultatif; mais, dans la r6daction des archi-
ves, procks-verbaux et journaux respectifs de ces cham-
bres, l'usage de ces deux langues sera obligatoire; et
dans toute plaidoirie ou pi~ce de proc6dure par-devant
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any Court of Canada established under this Act, and in
or from all or any of the Courts of Quebec.

The Acts of the Parliament of Canada and of the
Legislature of Quebec shall be printed and published in
both those languages.

In the second place, the B.N.A. Act is divided
into parts, Part V being entitled "Provincial Con-
stitutions". Section 133 is not under that heading,
but in Part IX "Miscellaneous Provisions". Sub-
stantial importance was attached to this point in
the Quebec case, but it was not relied on by the
Manitoba Court of Appeal.

Then it must be observed that the Province of
Manitoba was not admitted merely by Royal
Order in Council under s. 146 of the B.N.A. Act
but specifically under the authority of the afore-
mentioned Manitoba Act, a statute of the Parlia-
ment of Canada. There being no provision in the
B.N.A. Act expressly contemplating such action, a
statute was passed by the United Kingdom Parlia-
ment, the British North America Act, 1871 (34-35
Vict., c. 28 (U.K.)) giving such power to Parlia-
ment and expressly validating The Manitoba Act,
1870. Sections 5 and 6 of the U.K. statute provide:

5. The following Acts passed by the said Parliament
of Canada, and intituled respectively, -"An Act for the
temporary government of Rupert's Land and the North
Western Territory when united with Canada;" and "An
Act to amend and continue the Act thirty-two and
thirty-three Victoria, chapter three, and to establish and
provide for the government of the Province of Manito-
ba," shall be and be deemed to have been valid and
effectual for all purposes whatsoever from the date at
which they respectively received the assent, in the
Queen's name, of the Governor General of the said
Dominion of Canada.

6. Except as provided by the third section of this Act,
it shall not be competent for the Parliament of Canada
to alter the provisions of the last-mentioned Act of the
said Parliament in so far as it relates to the Province of
Manitoba, or of any other Act hereafter establishing
new Provinces in the said Dominion, subject always to
the right of the Legislature of the Province of Manitoba
to alter from time to time the provisions of any law
respecting the qualification of electors and members of

les tribunaux ou 6manant des tribunaux du Canada qui
seront 6tablis sous l'autorit6 du pr6sent acte, et par-
devant tous les tribunaux ou 6manant des tribunaux de
Qubbec, il pourra 8tre fait 6galement usage, A facult6, de
l'une ou de l'autre de ces langues.

Les actes du parlement du Canada et de la l6gislature
de Qu6bec devront 6tre imprim6s et publi6s dans ces
deux langues.

En deuxibme lieu, l'A.A.N.B. est divis6 en par-
ties. L'article 133 ne se trouve pas A la partie V
intitulke KConstitutions provincialeso, mais A la
partie IX, aDispositions diversess. L'arrt du
Qu6bec attache une importance considbrable A ce
point sur lequel la Cour d'appel du Manitoba ne
s'est pas appuy6e.

Il faut d'ailleurs noter que la province du Mani-
toba a 6t admise dans la f6d6ration canadienne
non seulement par arrat6 en conseil royal pris en
ex6cution de l'art. 146 de I'A.A.N.B. mais en vertu
d'une loi du Parlement du Canada adopt6e expres-
s6ment A cet effet, savoir I'Acte du Manitoba
pr6cit6. Vu qu'aucune disposition de I'A.A.N.B. ne
pr6voyait express6ment cette mesure 16gislative, le
Parlement du Royaume-Uni a adopt6 une loi,
I'Acte de l'Ambrique du Nord britannique, 1871,
(34-35 Vict., chap. 28 (R.-U.)), qui conf6rait ce
pouvoir au Parlement et validait express6ment
I'Acte du Manitoba. Les articles 5 et 6 de cette loi
du R.-U. disposent:

5. Les actes suivants pass6s par le dit Parlement du
Canada et respectivement intitul6s: oActe concernant le
Gouvernement provisoire de la Terre de Rupert et du
Territoire du Nord-Ouest, aprbs que ces territoires
auront 6tA unis au Canada,) et (Acte pour amender et
continuer l'Acte trente-deux et trente-trois Victoria,
chapitre trois, et pour 6tablir et constituer le Gouverne-
ment de la province de Manitoba," seront et sont consi-
d6r6s avoir 6t6 valides A toutes fins A compter de la date
ou, au nom de la Reine, ils ont requ la sanction du
Gouverneur-G6n6ral de la dite Puissance du Canada.

6. Except6 tel que prescrit par le troisi6me article du
pr6sent Acte, le Parlement du Canada n'aura pas com-
p6tence pour changer les dispositions de l'Acte en der-
nier lieu mentionn6 du dit Parlement en ce qui concerne
la Province de Manitoba, ni d'aucun autre Acte 6tablis-
sant A l'avenir de nouvelles provinces dans la dite Puis-
sance, sujet toujours au droit de la l6gislature de la
Province de Manitoba de changer de temps A autre les
dispositions d'aucune loi concernant la qualification des
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the Legislative Assembly and to make laws respecting
elections in the said Province.

(Section 3 provides for the alteration of the limits
of any Province with the consent of its Legisla-
ture.)

Although, in a certain way, the whole Manitoba
Act may be said to be the constitution of the
Province, it is apparent that the amending power
conferred by s. 92(1) cannot have been intended to
apply to the whole of this statute any more than all
the provisions of the B.N.A. Act touching upon the
constitution of the provinces in this wide sense can
be said to be subject to it. For instance, the
provision respecting education, s. 93, embodies an
absolute legal restriction on the extent of provin-
cial legislative power followed by a right of appeal
to the federal authority in some cases. This federal
power is obviously beyond reach of the provincial
amending power and it would be absurd to suppose
that the more rigid restriction is subject thereto
and may thus be removed at will. The point is of
some importance because, as Freedman C.J. noted,
s. 22 of The Manitoba Act is identical with s. 93
except for the addition of a few words intended to
cover its special situation. If the provincial power
to amend the Constitution of Manitoba did extend
to the whole Manitoba Act it would have offered a
short answer to the legal challenge of one of its
schools Acts, but no such contention appears to
have been raised in the two cases in the Privy
Council referred to in the judgment of the Court
of Appeal, namely, City of Winnipeg v. Barrett3

and Brophy v. Attorney General of Manitoba4 .
The judgments in those cases as well as in some
other cases under s. 93 show that these provisions
were considered as entrenched. It is of some sig-
nificance that the provision respecting language
rights immediately follows the provision respecting
educational rights in The Manitoba Act.

There is a last point which is to be noted. If The
Manitoba Act is to be taken as the constitution of

[1892] A.C. 445.
4 [1895] A.C. 202.

6lecteurs et des d6put6s a l'Assembl6e L6gislative, et de
d6cr6ter des lois relatives aux 6lections dans la dite
province.

(L'article 3 pr6voit la modification des limites de
toute province avec le consentement de sa
16gislature.)

Bien que, dans un certain sens, on puisse dire
que l'Acte du Manitoba en son entier est la consti-
tution de la province, il est 6vident qu'on n'a pas
voulu que le pouvoir de modification conf6r6 par le
par. 92(1) s'applique A l'ensemble de cette loi, pas
plus qu'on n'a voulu que toutes les dispositions de
l'A.A.N.B. touchant la constitution des provinces
dans ce sens large y soient soumises. Par exemple,
la disposition concernant I'6ducation, I'art. 93,
comporte une restriction l6gale absolue du pouvoir
l6gislatif provincial, qui y est assortie d'un droit
d'appel A l'autorit6 f6d6rale dans certains cas. Ce
pouvoir f6d6ral est 6videmment hors de port6e du
pouvoir de modification accord6 aux provinces et il
serait absurde de supposer que la disposition plus
rigide lui est assujettie et peut ainsi 8tre abrog6e A
volont6. Ce point a une certaine importance car,
ainsi que l'a not6 le juge en chef Freedman, I'art.
22 de l'Acte du Manitoba est identique A l'art. 93
sauf quelques mots ajout6s pour tenir compte de sa
situation particulibre. Si le pouvoir provincial de
modifier la constitution du Manitoba s'6tendait
effectivement A l'Acte du Manitoba en son entier,
il aurait fourni une r6ponse cat6gorique A la con-
testation judiciaire d'une des lois scolaires de cette
province, mais on ne parait pas avoir soulev6 pareil
argument dans les deux affaires port6es devant le
Conseil priv6 auxquelles l'arrt de la Cour d'appel
fait r6f6rence, soit City of Winnipeg v. Barrett3 et
Brophy v. Attorney General of Manitoba4 Ces
arrats ainsi que d'autres d6cisions portant sur l'art.
93 montrent que l'on considbre ces dispositions
comme intangibles. Il est r6v6lateur que, dans
l'Acte du Manitoba, la disposition sur les droits
linguistiques suive imm6diatement celle qui r6git
les droits en matibre d'6ducation.

Il y a un dernier point A noter. Si l'on considbre
l'Acte du Manitoba comme la constitution du

3[1892] A.C. 445.
4 [1895] A.C. 202.
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Manitoba for the purpose of its Legislature's
amending power, where will one find the power to
amend notwithstanding this statute? If reliance is
put on the "notwithstanding" in the B.N.A. Act it
must be observed that it refers to "this Act".
Therefore in order to claim some authority under
that provision Manitoba must take it as it is and
accept that it refers only to such provision as
would fall within its scope if included in the
B.N.A. Act. For reasons already stated, which
include those in the other case, the conclusion
must be that this does not include language rights.
If, on the other hand, The Manitoba Act is taken
by itself it must be observed that this is a federal
statute which means that, unless otherwise pro-
vided, it is subject to amendment by the Parlia-
ment that enacted it and no other. It is, however,
otherwise provided in s. 6 of the British North
America Act, 1871. This section denies any
amending power to the federal Parliament and the
only amending power it allows to the Legislature
of Manitoba is "to alter from time to time the
provisions of any law respecting the qualification
of electors and members of the Legislative
Assembly and to make laws respecting elections in
the said Province".

It is unnecessary to consider in the present case
whether this enactment implies a restriction of the
amending power derived from s. 92(1) by virtue of
s. 2 of The Manitoba Act. It is enough to note that
on any view it certainly cannot result in Manito-
ba's Legislature having towards s. 23 of The
Manitoba Act an amending power which Quebec
does not have towards s. 133. Section 2 of The
Manitoba Act reads:

2. On, from and after the said day on which the
Order of the Queen in Council shall take effect as
aforesaid, the provisions of the British North America
Act, 1867, shall, except those parts thereof which are in
terms made, or, by reasonable intendment, may be held
to be specially applicable to, or only to affect one or
more, but not the whole of the Provinces now composing
the Dominion, and except so far as the same may be
varied by this Act, be applicable to the Province of
Manitoba, in the same way, and to the like extent as

Manitoba quant au pouvoir de modification attri-
bu6 A sa 16gislature, oa trouvera-t-on le pouvoir de
modifier cette constitution nonobstant cette loi?
Le anonobstants de l'A.A.N.B., il faut le souligner,
se rapporte au spr6sent actep. Par cons6quent, pour
pr6tendre A quelque pouvoir de dbrogation en vertu
de cette disposition, le Manitoba doit la prendre
comme elle est et reconnaltre qu'elle ne se rapporte
qu'A une disposition qui tomberait dans son champ
d'application si elle se trouvait dans l'A.A.N.B.
Pour les motifs d6jA expos6s, y compris ceux de
l'autre arrAt, il faut conclure que cela ne comprend
pas les droits linguistiques. Si, d'autre part, I'Acte
du Manitoba est seul consid6r6, il faut noter qu'il
s'agit d'une loi f6d6rale, ce qui signifie que, sauf
disposition contraire, il n'est susceptible de modifi-
cation que par le Parlement qui l'a 6dict6 et par
nul autre. Il y a cependant 'art. 6 de l'Acte de
l'Ambrique du Nord britannique, 1871 qui dispose
autrement. Cet article nie au Parlement f6d6ral
tout pouvoir de modification et le seul qu'il
accorde A la l6gislature du Manitoba est celui ade
changer de temps A autre les dispositions d'aucune
loi concernant la qualification des 6lecteurs et des
d6put6s A l'Assembl6e Lgislative, et de d6cr6ter
des lois relatives aux 6lections dans la dite
province)).

11 n'est pas n6cessaire de rechercher en l'esp6ce
si cette disposition l6gislative emporte restriction
du pouvoir de modification qui d6coule du par.
92(1) par application de l'art. 2 de l'Acte du
Manitoba. Il suffit de noter que, quelle que soit
l'interpr6tation qu'on lui donne, elle ne peut certai-
nement pas avoir pour effet de donner A la 16gisla-
ture du Manitoba A l'6gard de l'art. 23 de l'Acte
du Manitoba un pouvoir de modification que le
Qubbec n'a pas A l'6gard de l'art. 133. L'art. 2 de
l'Acte du Manitoba se lit comme suit:

2. Le, depuis et aprbs le jour ci-dessus 6nonc6 auquel
l'ordre de la Reine en conseil prendra effet comme il est
dit ci-haut, les dispositions de l'Acte de l'Ambrique du
Nord britannique, 1867 seront,-sauf les parties de cet
acte qui, sont, en termes formels, ou qui, par une
interpr6tation raisonnable, peuvent 8tre r6put6es sp6cia-
lement applicables A une ou plus mais non A la totalit6
des provinces constituant actuellement la Puissance, et
sauf en tant qu'elles peuvent etre modifibes par le pr&-
sent acte-applicables A la province de Manitoba, de la
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they apply to the several Provinces of Canada, and as if
the Province of Manitoba had been one of the Provinces
originally united by the said Act.

The appeal must be dismissed with costs to the
respondent. There will be no costs to or against the
interveners.

Appeal dismissed with costs.

Solicitor for the defendant, appellant: Gordon
E. Pilkey, Winnipeg.

Solicitors for the plaintiff, respondent: Tef-
faine, Monnin, Hogue & Teillet, Winnipeg.

Solicitors for the Attorney General of Canada:
Monk, Goodwin & Co., Winnipeg.

Solicitor for the Attorney General of New
Brunswick: Gordon F. Gregory, Fredericton.

mime manidre et au mime degr6 qu'elles s'appliquent
aux diff6rentes provinces du Canada, et que si la pro-
vince de Manitoba efit 6t&, d6s l'origine, l'une des pro-
vinces conf6d6rbes sous l'autorit6 de l'acte pr6cit&.

Le pourvoi doit 6tre rejet6 avec d6pens en faveur
de l'intim6. Il n'y aura aucune adjudication de
d6pens en faveur ou A l'encontre des intervenants.

Pourvoi rejetg avec dipens.

Procureur du difendeur, appelant: Gordon E.
Pilkey, Winnipeg.

Procureurs du demandeur, intimg: Teffaine,
Monnin, Hogue & Teillet, Winnipeg.

Procureurs du procureur g~ndral du Canada:
Monk, Goodwin & Co., Winnipeg.

Procureur du procureur gindral du Nouveau-
Brunswick: Gordon F. Gregory, Fredericton.
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Hubert Edwin Morris Appellant;

and

Her Majesty The Queen Respondent.

1978: November 16, 17; 1979: June 14.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz and Pratte JJ.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK, APPEAL DIVISION

Criminal law - Murder - Evidence - Confessions
and admissions - Rights of the accused - Voir dire
- Failure to charge jury as to evidence of accomplice/
accessory after the fact - Whether witness accomplicel
accessory - Defence of drunkenness - Criminal Code,
s. 613(1)(b) (iii).

The appellant was tried on a charge of murder follow-
ing the death, after a vicious beating, of the woman with
whom he was living. There was little room for doubt
that the deceased died as a result of the beating admin-
istered by the appellant. The appellant was reported to
have made the observation in a tavern on the day after,
"I beat her up; I don't know if she is alive or dead". The
appellant was found guilty at what was his second trial
on the same charge, his conviction at an earlier trial
having been set aside and a new trial directed (1976), 29
C.C.C. (2d) 540.

The grounds of appeal to this Court were that the
Court of Appeal erred in law in holding that the trial
judge did not err in law, (first) in not holding a voir dire
for various statements allegedly made by the appellant,
(second) in not instructing the jury that the evidence of
a witness, C.T., who had been present at the beating,
should be treated as that of an accomplice, and (third)
in finding that lack of knowledge, due to intoxication,
that bodily harm inflicted by any person is likely to
cause death is not a "defence" to a charge of murder,
and therefore erred in not holding that the evidence of
drunkenness in this case should have reduced the verdict
to manslaughter. The first alleged error related to state-
ments made by the appellant to two uniformed police
officers alerted by C.T., an acquaintance of the appel-
lant, when they arrived at the appellant's room to find
the appellant standing by the bed on which the victim
lay unconscious, with C.T. sitting beside her.

Hubert Edwin Morris Appelant;

et

Sa Majesti La Reine Intimbe.

1978: 16 et 17 novembre; 1979: 14 juin.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz et Pratte.

EN APPEL DE LA COUR SUPREME DU

NOUVEAU-BRUNSWICK, DIVISION D'APPEL

Droit criminel - Meutre - Preuve - Confessions et
aveux - Droits de l'accusg - Voir dire - Difaut de
donner au jury des directives quant au timoignage d'un
complice ou d'un complice apris le fait - Le timoin
est-il un complice ou un complice aprbs le fait? -

Dgfense d'ivresse - Code criminel, art. 613(1)b) (iii).

L'appelant a subi son proces sur une accusation de
meurtre A la suite du d6chs de la femme avec qui il
habitait. II n'y a aucun doute que la victime est morte A
la suite de s~vices que lui a fait subir l'appelant. Ce
dernier aurait d6clar6 dans une taverne, le jour suivant:
[TRADUCTION] Je l'ai battue; je ne sais pas si elle est
morte ou vivantev. L'appelant a 6t6 d6clar6 coupable A
l'issue de son second procks sur la m8me accusation, sa
d6claration de culpabilit6 au terme d'un premier procks
ayant 6t6 annulbe et un nouveau procks ayant 6t6
ordonn6 (1976), 29 C.C.C. (2d) 540.

Les moyens d'appel invoqu6s devant cette Cour sont
que la Cour d'appel a commis une erreur de droit en
jugeant que le juge du procks n'avait pas commis d'er-
reur de droit, (premibrement) en n'ordonnant pas la
tenue d'un voir dire A l'6gard de diff6rentes d6clarations
attribu6es A l'appelant, (deuxibmement) en ne donnant
pas comme directive au jury de consid6rer la d6position
d'un t6moin, C.T., qui avait 6t6 t6moin des sbvices
inflig6s A la victime, comme celle d'un complice, et
(troisibmement) en statuant que l'ignorance, due A
l'ivresse, que des 16sions corporelles inflig6es par une
personne sont susceptibles de causer la mort ne constitue
pas eune d6fenses A une accusation de meurtre et, par-
tant, en ne statuant pas que la preuve d'ivresse, dans la
pr6sente affaire, aurait dit entrainer un verdict d'homi-
cide involontaire coupable. La premiere erreur relev6e se
rapporte A des d6clarations que l'appelant a faites en
pr6sence de deux policiers en uniforme alert6s par C.T.,
une connaissance de l'appelant, aprbs que ces policiers
furent entr6s dans la chambre de l'appelant oi ils ont
trouv6 ce dernier debout prbs du lit sur lequel la victime
6tait couch6e, inconsciente, et C.T., assis pr~s d'elle.
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Held (Laskin C.J. and Spence, Dickson and Estey JJ.:
dissenting): The appeal should be dismissed.

Per Martland, Ritchie, Pigeon, Beetz and Pratte JJ.:
In the particular circumstances of the case the trial
judge was in error in admitting the statements made by
the appellant at the time that the police officers arrived
at his room. The police officers were in uniform and the
girl's condition must have made it obvious that they
were investigating at least a serious case of assault.
Appellant's counsel however made no objection to the
absence of a voir dire notwithstanding that one had been
held at the first trial and this taken in conjunction with
the mass of other evidence made it appropriate to apply
s. 613(1)(b)(iii) of the Code.

While C.T. was present during the terrible events of
the night and morning in question and had taken no
steps to stop the appellant in his actions this did not
mean that he should have been treated either as an
accomplice or as an accessory. A person does not
become an accomplice merely by witnessing an act and
failing to intervene to prevent it. Further the evidence of
two statements as to the victim's condition to the effect
that she was alright, merely sleeping, and that nothing
happened, when read in light of s. 23(1) of the Code,
which defines an accessory after the fact as one who
knowing that a person had been a party to an offence
receives, comforts or assists him for the purpose of
enabling his escape did not justify the conclusion that
C.T. was an accessory.

Finally, the Court of Appeal was in error when it said
. .. lack of knowledge, due to intoxication, that bodily

harm inflicted by any person is likely to cause death is
not a defence to a charge of murder". Notwithstanding
this error there was however no justification for the
further allegation that the evidence of drunkenness justi-
fied a reduction of the verdict to manslaughter.

Per Laskin C.J. and Spence, Dickson and Estey JJ.
dissenting: Under these circumstances the two police
officers when in the apartment were regarded by C.T.
and the accused as "persons in authority" and were so
acting. While not holding that counsel for the appellant
waived the requirement of a voir dire, or even that such
a waiver is possible, these facts and the mass of other
evidence justified the application of s. 613(l)(b)(iii) of
the Code. The admissibility of the very brief exculpatory
statement without determining its voluntary character
caused no substantial miscarriage of justice.

Arrit (le juge en chef Laskin et les juges Spence,
Dickson et Estey 6tant dissidents): Le pourvoi doit 8tre
rejet6.

Les juges Martland, Ritchie, Pigeon, Beetz et Pratte:
Dans les circonstances particulibres de l'affaire, le juge
du procks a commis une erreur en admettant les d6clara-
tions que l'appelant a faites aprbs que les policiers furent
entr6s dans sa chambre. Les policiers 6taient en uni-
forme et I'6tat de la jeune fille aurait dii montrer
clairement qu'ils enquitaient sur ce qui 6tait, A tout le
moins, une grave affaire de voies de fait. L'avocat de
l'appelant ne s'est toutefois pas oppos6 A l'absence d'un
voir dire, m8me s'il y en avait eu un au premier proces,
et ces faits, joints A de nombreux autres t6moignages,
justifient I'application du sous-al. 613(1)b)(iii) du Code.

La pr6sence de C.T. durant les 6v6nements terribles
de la nuit et son omission d'intervenir auprbs de l'appe-
lant ne suffisent pas pour faire de lui un complice ou un
complice aprbs le fait. On ne devient pas complice
simplement en 6tant t6moin d'un acte et en n'interve-
nant pas pour l'emp~cher. De plus, les deux d6clarations
concernant l'6tat de la victime, d6clarations selon les-
quelles elle allait bien, elle dormait, et que rien ne s'6tait
pass6, lues en fonction du par. 23(1) du Code, qui d6finit
le complice aprbs le fait comme 6tant celui qui, sachant
qu'une personne a 6t6 partie A l'infraction, la regoit,
I'aide ou l'assiste en vue de lui permettre de s'6chapper,
ne permettent pas de conclure que C.T. 6tait complice
aprbs le fait.

Enfin, la Cour d'appel a commis une erreur de droit
en jugeant aque l'ignorance, due A l'ivresse, que des
16sions corporelles inflig6es par une personne sont sus-
ceptibles de causer la mort ne constitue pas une d6fense
A une accusation de meurtres. Nonobstant cette erreur,
rien ne justifie l'all6gation suppl6mentaire que la preuve
d'ivresse aurait dii entrainer un verdict d'homicide invo-
lontaire coupable.

Le juge en chef Laskin et les juges Spence, Dickson et
Estey, dissidents: Dans les circonstances de la pr6sente
affaire, les deux policiers, lorsqu'ils sont entr6s dans
l'appartement, ont 6t6 consid6r6s par C.T. et I'accus6
comme ades personnes ayant autorit& et agissant dans
I'exercice de leur autorit6. La Cour, tout en ne concluant
pas que l'avocat de l'appelant a renonc6 A la n6cessit6
d'un voir dire ou mime qu'une telle renonciation est
possible, est convaincue que ces faits, ainsi que les
nombreux t6moignages, justifient l'application du
sous-al. 613(1)b)(iii) du Code. L'admission de cette
disculpation tris br6ve, sans qu'on en d6termine la
nature volontaire par un voir dire, n'a produit aucune
erreur judiciaire grave.
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As to the second ground of appeal, a person merely
witnessing an act does not thereby become an accom-
plice. Indeed counsel for the appellant in his address to
the jury, although he attacked most vigorously C.T.'s
credibility did not imply that C.T. might have taken any
part in beating the victim. Nonetheless C.T.'s state-
ments to the police officer, "Oh, she's alright, she's just
sleeping" and "nothing happened" were false statements
serving to conceal evidence and exonerate the appellant
and C.T. in effect so admitted in his cross-examination.
C.T. was therefore an accessory. As an accessory after
the fact is "particeps criminis", and so an accomplice,
the judge should have given an "accomplice warning"
In view of the fact that C.T. was demonstrably a most
unreliable witness, and of the thrust of his evidence, it
was possible to say that a jury given the proper warning
could not, acting judicially, have failed to convict the
appellant. Upon this ground the appeal should have been
allowed and a new trial directed.

On the third ground of appeal, the trial judge was
doubtful that the jury could find that the appellant
could have formed the necessary specific intent. It was
for the Appeal Division to satisfy itself not that there
was evidence but that the weight of such evidence was
not so weak as to make the verdict of the jury unreason-
able, a requirement which falls short of requiring the
Appeal Division to substitute its opinion for that of the
jury.

[Sykes v. The Director of Public Prosecutions, [ 1962]
A.C. 528; Attorney General for Northern Ireland v.
Gallagher, [1963] A.C. 349; Erven v. The Queen,
[1979] 1 S.C.R. 926; R. v. Sweezey (1974), 27 C.R.N.S.
163; R. v. Morris (1976), 29 C.C.C. (2d) 540; Pichi v.
The Queen, [1971] S.C.R. 23; R. v. Taylor (1971), 1
C.C.C. (2d) 321 referred to.]

APPEAL from a judgment of the Supreme
Court of New Brunswick, Appeal Division ', dis-
missing an appeal from a conviction by Barr J.
with a jury on a charge of murder. Appeal dis-
missed, Laskin C.J. and Spence, Dickson and
Estey JJ. dissenting.

J. Brian Neill, for the appellant.

Patricia Cumming and David Hitchcock, for the
respondent.

'(1977), 18 N.B.R. (2d) 523.

Sur le second moyen d'appel, une personne qui est
simplement t6moin d'un acte ne devient pas par li un
complice. L'avocat de l'appelant, dans son plaidoyer au
jury, bien qu'il ait attaqu6 trbs vigoureusement la cr6di-
bilit6 de C.T., n'a pas laiss6 entendre que celui-ci a pu
participer aux s6vices inflig6s A la victime. Il reste que
les d6clarations de C.T. aux policiers: [TRADUCTION]
(Oh! elle va bien, elle dort, et ail ne s'est rien pass6p
6taient fausses et qu'elles ont 6 faites en vue de
dissimuler une preuve et d'exonbrer l'appelant; C.T. I'a
effectivement reconnu en contre-interrogatoire. C.T. est,
par cons6quent, complice apr6s le fait. Puisqu'un com-
plice aprbs le fait est un tparticeps criminism et, partant,
un complice, le juge aurait dfi servir au jury la amise en
garde concernant la complicit6*. Compte tenu du fait
qu'il a 6t6 d6montr6 que C.T. 6tait un t6moin trbs peu
digne de foi, et compte tenu de l'effet de son t6moi-
gnage, il est possible de dire qu'un jury ayant regu la
mise en garde appropri6e n'aurait pas pu, en agissant
judiciairement, ne pas reconnaltre I'appelant coupable.
Sur ce moyen, le pourvoi doit 6tre accueilli et un nou-
veau procks ordonn6.

Sur le troisibme moyen d'appel, le juge du procks
doutait que le jury puisse conclure que l'appelant avait
pu former l'intention sp6cifique n~cessaire. La Division
d'appel devait 8tre convaincue non pas qu'il existait une
preuve mais que le poids de cette preuve n'6tait pas si
faible que le verdict du jury devenait d6raisonnable, une
exigence qui ne force pas la Division d'appel A substituer
son opinion A celle du jury.

[Jurisprudence: Sykes v. The Director of Public Pro-
secutions, [1962] A.C. 528; Attorney General for Nor-
thern Ireland v. Gallagher, [19631 A.C. 349; Erven c.
La Reine, [1979] 1 R.C.S. 926; R. v. Sweezey (1974),
27 C.R.N.S. 163; R. v. Morris (1976), 29 C.C.C. (2d)
540; Pichg c. La Reine, [1971] R.C.S. 23; R. v. Taylor
(1971), 1 C.C.C. (2d) 321.]

POURVOI A l'encontre d'un arrt de la Cour
supreme du Nouveau-Brunswick, Division d'ap-
pel', qui a rejet6 un appel interjet6 d'une d6clara-
tion de culpabilit6 prononc6e par le juge Barr
si6geant avec jury sur une accusation de meurtre.
Pourvoi rejet6, le juge en chef Laskin et les juges
Spence, Dickson et Estey 6tant dissidents.

J. Brian Neill, pour l'appelant.

Patricia Cumming et David Hitchcock, pour
l'intimee.

(1977), 18 N.B.R. (2d) 523.
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The judgment of Laskin C.J. and Spence, Dick-
son and Estey JJ. was delivered by

SPENCE J. (dissenting)-This is an appeal from
the judgment of the Appeal Division of the
Supreme Court of New Brunswick pronounced on
July 28, 1977. By that judgment, the Appeal
Division affirmed the conviction of the appellant
on June 5, 1976, by a judge and jury on the charge

THAT he did on or about the 5th of January, A.D. 1974
at the City of Fredericton, in the County of York and
Province of New Brunswick, unlawfully cause the death
of Linda Diana Hitchcock and did thereby commit
murder punishable by life imprisonment, contrary to
Section 218(2) of the Criminal Code of Canada and
amendments thereto.

I shall recite the facts as set out by Limerick
J.A. in his reasons for judgment for the Appeal
Division and refer hereafter to any additional facts
which are relevant to these my reasons. Limerick
J.A. said:
At 8:20 a.m. on January 5th, 1974, Csts. Arbeau and
Larder of the City of Fredericton police force received a
radio call as a result of which they proceeded to the
Windsor Hotel, a combined rooming house and hotel, at
151 Westmorland Street in the City of Fredericton to
assist in taking a patient to the hospital.

On entering room No. 25, occupied by the appellant,
they found the deceased, Linda Diana Hitchcock, lying
crosswise on a bed. Carl Taylor, occupant of room No.
23 was sitting on the bed and the appellant was standing
nearby. Miss Hitchcock was unconscious, her eyes were
partly open and her breathing was shallow and
labourous.
Cst. Arbeau asked what the problem was and the appel-
lant replied that she had been drinking all night and had
fallen down the stairs on her way to the bathroom. After
communicating with police headquarters by radio, Cst.
Larder carried the 90 pound Miss Hitchcock to the
police car and placed her in the rear seat and the
appellant sat with the girl's head on his lap. The police
drove the car to the hospital and delivered Miss Hitch-
cock to the emergency ward where she was examined by
an intern and two doctors, who then had her removed to
the intensive care unit of the hospital. She was pro-
nounced dead the following day.

Medical evidence established there were multiple bruises
and cigarette burns on her arms, legs and body, a raised

Le jugement du juge en chef Laskin et des juges
Spence, Dickson et Estey a 6t6 rendu par

LE JUGE SPENCE (dissident)-Le pourvoi atta-
que un arret de la Division d'appel de la Cour
supreme du Nouveau-Brunswick rendu le 28 juillet
1977. Cet arr8t de la Division d'appel maintenait
la d6claration de culpabilit6 prononc6e contre l'ap-
pelant le 5 juin 1976 par un juge et un jury sur
l'accusation
[TRADUCTION] D'avoir, le 5 janvier 1974, ou vers cette
date, dans la ville de Fredericton, dans le comt6 de
York, province du Nouveau-Brunswick, caus6 la mort de
Linda Diana Hitchcock, commettant ainsi un meurtre
punissable d'emprisonnement A perp6tuit6, le tout con-
trairement au par. 218 (2) du Code criminel du Canada
et modifications.

Je relaterai les faits tels que les a expos6s le juge
Limerick dans les motifs qu'il a r6dig6s au nom de
la Division d'appel, puis je mentionnerai tous les
faits suppl6mentaires que n6cessitera mon opinion.
Le juge Limerick a dit:
[TRADUCTION] Vers 8h20 le 5 janvier 1974, les consta-
bles Arbour et Larder de la police de la ville de Frede-
ricton r6pondant A un appel radio se sont rendus au
Windsor Hotel, qui est A la fois une maison de pension
et un h6tel, au 151 rue Westmorland dans la ville de
Fredericton, pour aider A transporter une personne A
l'h6pital.
En entrant dans la chambre no 25, occup6e par l'appe-
lant, ils ont trouv& la victime, Linda Diana Hitchcock,
couch6e en travers d'un lit. Carl Taylor, l'occupant de la
chambre no 23 6tait assis sur le lit et l'appelant 6tait
debout tout pr&s. M1le Hitchcock 6tait inconsciente, ses
yeux 6taient mi-clos et sa respiration 6tait superficielle
et difficile.
Le constable Arbour a demand6 quel 6tait le probl~me
et I'appelant a r6pondu qu'elle avait bu toute la nuit et
qu'elle 6tait tomb6e en bas de l'escalier en se rendant A
la toilette. Apris avoir communiqu6 par radio avec le
poste de police, le constable Larder a transport6 Mile

Hitchcock, qui pesait 90 livres, A la voiture de police et
l'a d6pos6e sur le sidge arribre et l'appelant s'est assis en
tenant la tite de la jeune fille sur ses genoux. Le policier
a conduit la voiture A l'h6pital et a laiss6 Mile Hitchcock
A l'urgence ofi elle a 6t6 examin6e par un interne et deux
m6decins qui l'ont alors transport6e A l'unit6 des soins
intensifs de l'h6pital. Elle a 6t6 d6clarbe morte le
lendemain.
La preuve m6dicale a 6tabli qu'elle avait des contusions
multiples et des brfilures de cigarettes sur les bras, les
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lump on one temple and a cut in her scalp at the back of
her head as well as bruises, some of which were recent
and others several days old.

An autopsy disclosed death was caused by a massive
subdural haematoma resulting from the tearing of the
sagittal vein lying between the two hemispheres of the
brain which had caused internal pressure in the skull
forcing the lower portion of the brain into the opening at
the base of the skull and so damaging the part of the
brain which controls the vital functions of the body,
resulting in the paralysis of these vital functions.

The evidence discloses that for some months prior to
Miss Hitchcock's death she had been living with the
appellant in apartment No. 25, a two room apartment,
in the Windsor Hotel. About 10:00 p.m. on the night of
January 4th she had gone to the Canadian Legion dance
in Marysville with Darrell White, Marjorie Arbeau and
Kenny Hanson. They left the dance about 1:30 a.m. and
after eating at a restaurant they, in company with
Gerald Peterson, returned to the Windsor Hotel to
apartment No. 20 where Mr. White and Miss Arbeau
lived. The deceased then left apartment No. 20 to find
the appellant and brought him back to that apartment.

Later that night Mr. White and Miss Arbeau went for a
drive leaving the appellant, the deceased, Gerald Peter-
son and Kenny Hanson in White's apartment. The
appellant struck the deceased both before and after Mr.
White and Miss Arbeau left the apartment. On the
occasion of the second slapping when told by Kenny
Hanson to leave her alone, the appellant left the apart-
ment. He later returned and carried the deceased out of
the apartment.

Between 5:30 and 6:00 a.m. several of the tenants heard
loud talking and shouting and two heavy thuds from the
area of Carl Taylor's apartment (No. 23) just down the
hall from that of the appellant. Mrs. Wilson, who had
an apartment across the hall from No. 23, removed her
children from their bedroom around 5:30 a.m. on that
morning because of loud talking, crying and noises
eminating from Taylor's apartment. She overheard the
deceased crying and say to the appellant "Please don't
hit me any more". She also heard the deceased ask Carl
Taylor to make the appellant stop hitting her. Through
the keyhole in her bedroom she saw the appellant
through the open door of Taylor's apartment seated in
Taylor's apartment. She heard the appellant say he
wouldn't hit her any more and later again heard the
deceased crying and say "I thought you weren't going to
hit me any more"

jambes et le corps, une bosse sur une tempe et une
coupure au cuir chevelu A l'arridre de la tate, ainsi que
des contusions dont certaines 6taient ricentes et d'autres
remontaient A plusieurs jours.

L'autopsie a r6v616 que la mort avait 6t6 caus6e par un
h6matome sous-dural massif provenant d'une rupture de
la veine sagittale situ6e entre les deux h6misph6res du
cerveau, qui avait caus6 une pression interne dans le
crAne et pouss6 la partie inf~rieure du cerveau dans
l'ouverture A la base du crAne, ce qui avait endommag6
la partie du cerveau qui contr6le les fonctions vitales du
corps et entrain6 leur paralysie.

La preuve r6vble que M110 Hitchcock vivait avec l'appe-
lant, dans I'appartement no 25, un appartement de deux
pibces, de l'h6tel Windsor, depuis quelques mois avant
sa mort. Vers 22h le 4 janvier, elle s'6tait rendue A la
soir6e dansante de la Lgion canadienne A Marysville
avec Darrell White, Marjorie Arbeau et Kenny Hanson.
Ils ont quitt6 la danse vers 1h30 et, aprbs avoir mang6
dans un restaurant, sont revenus avec Gerald Peterson A
l'h6tel Windsor, A l'appartement no 20, oa demeuraient
M. White et M1le Arbeau. La victime a alors quitt6
l'appartement no 20 pour trouver l'appelant et le rame-
ner A cet appartement.

Plus tard M. White et Mile Arbeau sont all6s se prome-
ner, laissant I'appelant, la victime, Gerald Peterson et
Kenny Hanson dans l'appartement de White. L'appelant
a frapp6 la victime avant et aprbs le d6part de M. White
et de M11e Arbeau. Aprbs la deuxibme gifle, Kenny
Hanson lui a dit de la laisser tranquille et l'appelant a
quitt6 l'appartement. Il est revenu par la suite et a
transport6 la victime hors de l'appartement.

Entre 5h30 et 6h, plusieurs locataires ont entendu des
6clats de voix et des cris et deux bruits sourds qui
venaient de l'appartement de Carl Taylor (le no 23) A
quelque distance dans le corridor de celui de l'appelant.
Mm Wilson, qui habitait I'appartement en face du no 23,
a fait sortir ses enfants de leur chambre A coucher vers
5h30 ce matin-lA A cause des 6clats de voix, des pleurs et
des bruits qui provenaient de l'appartement de Taylor.
Elle a entendu la victime pleurer et dire A I'appelant (s'il
te plait, ne me frappe plus). Elle a 6galement entendu la
victime demander A Carl Taylor d'empicher l'appelant
de la frapper. Par le trou de la serrure de la porte de sa
chambre A coucher, elle a vu, A travers la porte ouverte
de l'appartement de Taylor, I'appelant assis dans l'ap-
partement de Taylor. Elle a entendu l'appelant dire qu'il
ne la frapperait plus et plus tard elle a entendu la
victime pleurer et dire <je pensais que tu n'allais plus me
frappers.
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A number of witnesses testified that on previous occa-
sions they had seen the appellant beating and slapping
the deceased. Anita McGraw, a week previous to the 5th
of January, observed the appellant slapping and punch-
ing the deceased in the face and head and banging her
head against the wall of their apartment.

Carl Taylor, who was somewhat intoxicated on the night
of January 4th, and somewhat confused as to times and
the sequence of events on that night, testified that the
appellant and the deceased were in his apartment No.
23 on the night of January 4 and that the appellant
continually beat the deceased, had thrown her on the
floor and banged her head three or four times against
the refrigerator door. He also testified the deceased had
left the apartment to go to the toilet followed by the
appellant. Taylor said he followed them out into the hall
to see what was going on and saw the appellant helping
the deceased up off the floor of the landing of the
stairway in front of the bathroom. A police officer
testified this landing was six and three quarters inches
below the level of the hall floor or one step down. All
three then returned to Taylor's apartment. The appel-
lant finally returned to his own apartment about 7:30
a.m., dragging the deceased, who was at the time uncon-
scious, by the hair. Taylor, worried by her condition,
telephoned for an ambulance between 8:00 and 8:15
a.m.

Taylor testified the appellant about a week previously
had threatened to kill him with a knife and for this
reason was afraid of him and had not interfered to stop
him beating the deceased.

Leave to appeal to this Court was granted on
October 6, 1977, and the following three questions
were put to this Court by the appellant as grounds
of appeal:

1. Did the Supreme Court of New Brunswick, Court
of Appeal err in law in holding that the learned
Trial Court Judge did not err in law in not holding
a voir dire for various statements allegedly made by
the accused appellant, Hubert Edwin Morris?

2. Did the Supreme Court of New Brunswick, Court
of Appeal err in holding that the learned Trial
Court Judge did not err in law in not instructing the
jury that the evidence of Karl Taylor, a Crown
witness, should be treated as that of an accomplice?

3. Did the Supreme Court of New Brunswick Court of
Appeal, err in law in finding that the lack of

Plusieurs t6moins ont d6clar6 qu'ils avaient A d'autres
occasions vu l'appelant frapper et gifler la victime. Anita
McGraw, une semaine avant le 5 janvier, avait vu
l'appelant gifler la victime et lui donner des coups de
poing dans le visage et sur la tete et lui frapper la tete
contre le mur de leur appartement.

Carl Taylor, qui 6tait quelque peu en 6tat d'ivresse la
nuit du 4 janvier et quelque peu confus quant A l'heure
et A la suite des 6v6nements de cette nuit-IA, a t6moign6
que l'appelant et la victime 6taient dans son apparte-
ment, le no 23, la nuit du 4 janvier et que l'appelant
avait battu continuellement la victime, l'avait jet6e par
terre et lui avait frapp6 la tate deux ou trois fois contre
la porte du r6frig6rateur. II a 6galement t6moign6 que la
victime avait quitt6 l'appartement pour aller A la toilette
suivie par l'appelant. Taylor a dit qu'il les avait suivis
dans le corridor pour voir ce qui se passait et a vu
l'appelant qui aidait la victime A se relever du palier de
l'escalier devant la toilette. Un agent de police a t6moi-
gn6 que ce palier 6tait de six pouces et trois-quarts sous
le niveau du corridor, c'est-A-dire plus bas d'une marche.
Tous trois sont alors retourn6s A l'appartement de
Taylor. L'appelant est enfin retourn6 A son propre
appartement vers 7h30, trainant la victime, alors incons-
ciente, par les cheveux. Taylor, inquiet de son 6tat, a
demand6 une ambulance par t6l6phone entre 8h et 8h15.

Taylor a t6moign6 qu'environ une semaine auparavant
I'appelant avait menac6 de le tuer avec un couteau et
que, pour cette raison, il avait peur de lui et n'6tait pas
intervenu pour l'empacher de battre la victime.

La permission d'en appeler A cette Cour a 6
accord6e le 6 octobre 1977 et les trois questions
suivantes ont 6t6 pos6es A cette Cour par l'appelant
comme moyens d'appel:

[TRADUCTION] 1. La Division d'appel de la Cour
suprame du Nouveau-Brunswick a-t-elle commis
une erreur de droit en statuant que le savant juge
du proc6s n'avait pas commis d'erreur de droit en
n'ordonnant pas la tenue d'un voir dire A l'6gard de
diff6rentes d6clarations attribu6es A l'accus6-appe-
lant, Hubert Edwin Morris?

2. La Division d'appel de la Cour supr8me du Nou-
veau-Brunswick a-t-elle commis une erreur de droit
en statuant que le savant juge du procks n'avait pas
commis d'erreur de droit en ne donnant pas comme
directive au jury de consid6rer la d6position de Karl
Taylor, un t6moin A charge, comme celle d'un
complice?

3. La Division d'appel de la Cour supreme du Nou-
veau-Brunswick a-t-elle commis une erreur de droit
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knowledge, due to intoxication, that bodily harm
inflicted by any person is likely to cause death is
not a "defence" to a charge of murder, and did they
thereby err in not holding that the evidence of
drunkenness in this case was so overwhelming that
it should have reduced the verdict to manslaughter?

I shall deal with those three grounds of appeal in
the same order.

This Court, on December 21, 1978, pronounced
judgment in the appeal of Keith Bruce Erven v.
Her Majesty The Queen2 . In that appeal, reasons
were delivered by Dickson J. which were con-
curred in by three other members of the Court.
Concurring reasons were delivered by Pratte J.
which were concurred in by another member of the
Court, and dissenting reasons were delivered by
Ritchie J., concurred in by two members of the
Court. Dickson J., for himself and for his three
concurring brethren, expressed the view at p. 943:
In my opinion, it is always necessary to hold a voir dire
to determine the voluntariness of a statement made by
an accused out of court to a person in authority. Only in
this way can fairness to the accused be assured. To
require a voir dire only if doubt is cast on the voluntari-
ness of a statement by the circumstances under which it
was made, as determined from evidence given in the
trial proper, would not only shift a burden to the
accused but also, in other respects, cause him significant
prejudice. One must be realistic with the jury process. If
the statement is subsequently ruled inadmissible, the
jury will, nevertheless, at least be left with the knowl-
edge that a statement was made by the accused which
has now been excluded. This is bound to arouse suspi-
cion as to its content. If evidence of the context of the
statement is allowed to be given for some time before
anything casts doubt on its voluntariness, the jury will
know something, and perhaps much, of its content.
Prejudice will surely result. Such a limited requirement
would destroy the fundamental distinction between the
function of the voir dire, which is to determine volun-
tariness, and that of the trial proper, which is to deter-
mine guilt.
I can see no justification for engrafting upon the general
rule, which is remarkably free of qualifications, any
exception and, particularly, one expressed in such terms
as "obviously voluntary" or "volunteered". Attempts in

2 [1979] 1 S.C.R. 926.

en statuant que l'ignorance, due A l'ivresse, que des
16sions corporelles inflig6es par une personne sont
susceptibles de causer la mort ne constitue pas une
ad6fense A une accusation de meurtre et, partant,
a-t-elle commis une erreur de droit en ne statuant
pas que la preuve d'ivresse, dans la pr6sente affaire,
6tait tellement d6terminante qu'elle aurait di
entrainer un verdict d'homicide involontaire coupa-
ble?

Je traiterai de chacun de ces trois moyens dans
le m8me ordre.

Le 21 d6cembre 1978, cette Cour a rendu juge-
ment sur le pourvoi de Keith Bruce Erven c. Sa
Majestg La Reine 2. Le Juge Dickson y a expos6
des motifs auxquels ont souscrit trois autres juges
de la Cour. Le juge Pratte a rendu une opinion au
m~me effet, A laquelle un autre juge a souscrit, et
le juge Ritchie a rendu une opinion dissidente,
adopt6e par deux membres de la Cour. Le juge
Dickson, rendant jugement pour lui-mime et pour
les trois juges qui 6taient de son avis, a exprime a
la p. 943:
A mon avis, le voir dire s'impose toujours pour d6cider
du caract~re volontaire d'une d6claration faite hors cour
par un accuse A une personne ayant autoritE. C'est la
seule fagon de garantir l'impartialit6 envers I'accus6.
N'exiger le voir dire que lorsque les circonstances de la
d6claration, qui se d6gagent de la preuve au procks
lui-mime, jettent un doute sur son caractbre volontaire,
c'est non seulement imposer un fardeau A l'accus6, mais
aussi lui occasionner, A d'autres points de vue, un pr6ju-
dice important. 11 faut 8tre r6aliste A l'6gard des procks
par jury. Mime si, par la suite, une d6claration est jug6e
irrecevable, le jury saura tout au moins que l'accus6 a
fait une d6claration qui a 6t6 exclue. Ceci va in6vitable-
ment 6veiller des soupgons sur son contenu. Si l'on
permet de pr6senter la preuve des circonstances de la
d6claration avant qu'apparaissent des doutes quant A son
caractbre volontaire, le jury saura d6jA quelque chose de
son contenu et peut-8tre beaucoup. Il en r6sultera certai-
nement un pr6judice. Une exigence aussi restreinte
an6antirait la distinction fondamentale entre le r6le du
voir dire, soit d6cider du caractbre volontaire, et celui du
proc6s lui-m~me, soit d6cider de la culpabilit6.

Je ne vois aucune raison de faire une exception A la r~gle
g6n6rale qui est remarquablement exempte de restric-
tions, et surtout une exception formul6e par des expres-
sions telles que emanifestement volontaires ou asponta-

2 [1979] 1 R.C.S. 926.
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the past to water down the rule have not met with
success and, in my opinion, the present attempt should
also be repelled.

With that view, I then concurred, as did two of
my brethren, and I apply that view to the present
appeal to say that the appellant's statements to the
two police constables Arbour and Larder should
not have been admitted unless and until their
voluntary character had been determined in a voir
dire.

Limerick J.A. suggested, as one of the reasons
for the admissibility of the statements, that these
two officers, when they entered the appellant's
apartment, were not "persons in authority". The
learned justice in appeal was of the view that they
were not then investigating a crime and that there
was no suggestion that a crime had been commit-
ted. I have read and reread the evidence of the
constables. They testified that they were on patrol
in a marked police cruiser at about 8:20 a.m. when
they received a call on the police radio. Constable
Larder merely testified "We received a call from
our despatch". Constable Arbour testified "I
answered a call to Windsor Hotel or Windsor
Apartments". When the two constables entered
the apartment, they found the victim lying across
the bed unconscious, one thought at first that she
was dead, and the appellant and the witness Carl
Taylor present. Arbour asked who called the
ambulance and also what was the trouble. With
respect, I have not the slightest doubt that both the
appellant and Carl Taylor had no other thought
than that these two uniformed constables, appear-
ing so immediately after the call for the ambu-
lance and finding these two men with an uncon-
scious woman, were "persons in authority" and
were exercising their authority in the investigation
of highly suspicious circumstances. I can see noth-
ing in the circumstances which would permit a
conclusion other than that it was a situation which
required that the admissibility of the statements
should be tested in a voir dire. I subscribe to what
was said by Martin J.A. on this point in R. v.
Sweezey 3, at p. 177:

3(1974), 27 C.R.N.S. 163.

n6e>. Les tentatives pass6es pour att6nuer la r6gle n'ont
pas r6ussi et, A mon avis, celle-ci doit 6galement etre
repouss6e.

J'ai souscrit A cette opinion comme l'ont fait
deux de mes colligues et je I'applique A la pr6sente
affaire pour dire que les d6clarations de l'appelant
aux constables Arbour et Larder n'auraient dI
Etre admises en preuve qu'A la seule condition
qu'on ait pr6alablement 6tabli leur nature volon-
taire au cours d'un voir dire.

Le juge Limerick a propos6, comme motif per-
mettant d'admettre ces d6clarations, que ces deux
policiers, lorsqu'ils sont entr6s dans l'appartement
de l'appelant, n'6taient pas (des personnes ayant
autorit6)). Le savant juge de la Cour d'appel 6tait
d'avis qu'ils ne faisaient pas alors une investigation
criminelle et qu'A ce moment-lA il n'6tait pas ques-
tion de crime. J'ai lu et relu le t6moignage des
policiers. Ils ont t6moign6 qu'ils 6taient en train
d'effectuer une patrouille dans une voiture de
police vers 8h20 lorsqu'ils ont regu un appel radio.
Le constable Larder a simplement d6clar6 [TRA-
DUCTION] ((Nous avons requ un appel de notre
r6partiteur. Le constable Arbour a t6moign6
[TRADUCTION] Je r6pondais A un appel deman-
dant de me rendre au Windsor Hotel ou au Wind-
sor Apartments). Lorsque les deux policiers sont
entr6s dans l'appartement, ils ont trouv6 la victime
couch6e inconsciente en travers du lit, l'un d'entre
eux a d'abord pens6 qu'elle 6tait morte; I'appelant
et le t6moin Carl Taylor 6taient sur les lieux.
Arbour a demand6 qui avait demand6 une ambu-
lance et quel 6tait le probl6me. Avec 6gards, je n'ai
pas le moindre doute que la seule pens6e qu'ont
eue l'appelant et Carl Taylor 6tait que ces deux
policiers en uniforme, arrivant si peu de temps
aprbs l'appel qui demandait une ambulance et les
trouvant tous deux avec une femme inconsciente,
6taient des (personnes ayant autoritb& et dans
l'exercice de leur autorit6 en enquatant sur une
situation extr8mement suspecte. Je ne vois rien qui
ait permis de conclure qu'un voir dire n'6tait pas
n6cessaire pour 6tablir que les d6clarations 6taient
admissibles. Je souscris A ce que le juge Martin de
la Cour d'appel a d6clar6 A ce sujet dans I'arrat R.
v. Sweezey , A la p. 177:

(1974), 27 C.R.N.S. 163.
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I am consequently of the view that a statement made by
a person to a police officer conducting an investigation
with respect to a suspected offence must be shown to
have been made voluntarily before it is admissible
against that person in a criminal trial in which he is an
accused. The words "statement by an accused" used by
Lord Sumner in Ibrahim v. The King, supra, in my
view, refer to a statement made by a person who is an
accused in a criminal trial when the statement is sought
to be introduced against him rather than to the fact that
he was an accused at the time he made the statement.

Then, is the failure to hold a voir dire, and the
consequent submission to the jury of evidence
which might have been inadmissible as not volun-
tary, fatal to the conviction? Dickson J., in Erven,
was of the opinion that s. 613(1)(b)(iii) was avail-
able but that the circumstances in that case made
its use inadvisable. Pratte J. expressed the same
view. Ritchie J., in his dissenting reasons, was of
the opinion that the statements were properly
admitted without a voir dire but concluded, "I am,
therefore, in any event of the opinion that this is a
case in which s. 613(1)(b)(iii) of the Criminal
Code should be invoked".

I, therefore, turn to consider whether the failure
to hold a voir dire in the circumstances of this case
resulted in no substantial miscarriage of justice so
as to permit the application of s. 613(1)(b)(iii) of
the Criminal Code. The circumstances are quite
unusual. The appellant had been tried previously
for the same offence and was then represented by
the same counsel who appeared on his behalf on
the second trial, in the Appeal Division and in this
Court. At the first trial, the admissibility of these
statements was considered in a voir dire. After
conviction, a new trial was directed (R. v.
Morris4).

Upon Constables Larder and Arbour being
called at the second trial, this same counsel made
no objection to the admissibility of their evidence
in which they testified as to the statements in
question and made no request that such issue be
considered in a voir dire. These two witnesses, and
many others, were cross-examined minutely as to

4 (1976), 29 C.C.C. (2d) 540.

[TRADUCTION] Je suis donc d'avis qu'il faut 6tablir le
caract~re volontaire d'une d6claration faite A un policier
qui enqute sur une infraction possible avant que cette
d6claration soit recevable au procks de la personne qui
l'a faite. L'expression ((d6claration d'un accus6s
(employee par lord Sumner dans l'arrat Ibrahim v. The
King, pr6cit6) vise, A mon avis, une d6claration faite par
une personne qui est accus6e dans une affaire criminelle,
lorsqu'on veut produire contre elle ladite d6claration, et
non pas le fait qu'elle 6tait accus6e au moment oai elle a
fait la d6claration.

L'omission de tenir un voir dire et la pr6senta-
tion au jury d'une preuve qui aurait pu ne pas 8tre
admissible parce que non volontaire entrainent-
elles l'annulation de la d6claration de culpabilit?
Dans l'arret Erven, le juge Dickson 6tait d'avis
qu'on pouvait avoir recours au sous-al. 613(1)b)
(iii) mais que les circonstances de cette affaire ne
justifiaient pas le recours A cet article. Le juge
Pratte a exprim6 le mime avis. Le juge Ritchie,
dans ses motifs de dissidence, 6tait d'avis qu'on
avait eu raison d'admettre sans voir dire les d6cla-
rations mais a conclu: (Je suis donc d'avis que de
toute fagon, ce cas justifie l'application du sous-al.
613(1)b)(iii) du Code criminels.

Je passe donc A l'6tude de la question de savoir
si le d6faut de tenir un voir dire dans les circons-
tances de l'esp6ce n'a produit aucune erreur judi-
ciaire importante de fagon A permettre l'applica-
tion du sous-al. 613(1)b)(iii) du Code criminel.
Les circonstances sont tout A fait inhabituelles.
L'appelant avait d6jA subi un proc6s pour la mime
infraction et 6tait alors repr6sent6 par le mime
avocat qui a comparu pour lui au second procks,
devant la Division d'appel et devant cette Cour.
Au premier procks, I'admissibilit6 de ces d6clara-
tions a 6 examin6e dans un voir dire. Aprbs la
d6claration de culpabilit6, on a ordonn6 un nou-
veau procks (R. v. Morris4).

Lorsque les constables Larder et Arbour ont 6t6
cit6s comme t6moins au second procks, ce mime
avocat n'a soulev6 aucune objection quant A l'ad-
missibilit6 de leur t6moignage concernant les
d6clarations en question et n'a pas demand6 l'exa-
men de cette question dans un voir dire. Ces deux
t6moins, et plusieurs autres, ont 6t6 soigneusement

4 (1976), 29 C.C.C. (2d) 540.
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the fact that they failed to observe obvious signs of
a beating when they first saw the victim. The
statements objected to as inadmissible were totally
exculpatory. "She had been drinking all night and
she had fallen down the stairs on her way to the
bathroom", Arbour testified. That factor, however,
does not remove the necessity of a voir dire (Pichi
v. The Queen') but it is of importance in consider-
ing whether s. 613(1)(b)(iii) should be applied. Of
much more importance is that counsel for the
defence called two witnesses but did not call the
appellant who, in conversation with another patron
of a tavern the next morning, had made admissions
very contradictory to his exculpatory statement the
admissibility of which is here in question. In his
address to the jury, counsel for the appellant
attacked very strongly the reliability of the evi-
dence of the Crown witness Carl Taylor which will
be dealt with hereafter and other witnesses who
had testified to a series of brutal assaults upon the
victim by the appellant and then said:

If you are not satisfied, if you are satisfied that the
injuries came about partly of her own volition, perhaps
because she fell down the stairs, which evidence I will
deal with in a few minutes, perhaps from a culmination
of events over a period of time, which again is not the
subject matter of this charge, then you must find the
accused not guilty.

Counsel continued in his address to stress the
evidence as to the appellant's intoxication in refer-
ence to his ability to possess the necessary intent
but then returned to an analysis of the evidence of
the other witnesses and of the medical evidence to
show in it support for the statement of the accused,
recited above, the admissibility of which he now
contests even referring to the statement itself.
Under these circumstances, there is much force to
the comment made by Limerick J.A. that "the
admission of the statement formed the basis for
the defence that the beating inflicted on the
deceased by the appellant was not the cause of her
death".

s [1971] S.C.R. 23.

contre-interrog6s sur le fait qu'ils n'avaient pas
observ6 de signes 6vidents de s6vices lorsqu'ils ont
vu la victime la premibre fois. Les d6clarations
dont on invoque l'inadmissibilit6 tendent nette-
ment A disculper. Arbour rapporte qu' [TRADUC-
TION] <<elle avait pass6 la nuit A boire et qu'elle
6tait tomb6e en bas de l'escalier en se rendant A la
toilette). Ce facteur, toutefois, n'6limine pas la
n6cessit6 d'un voir dire (Pichg c. La Reine5 ), mais
il est important pour d6terminer si l'on doit appli-
quer le sous-al. 613(1)b)(iii). Un fait beaucoup
plus important est que l'avocat de la d6fense a cit6
deux t6moins sans faire t6moigner l'appelant qui,
dans une conversation avec un autre client d'une
taverne le lendemain matin, avait fait des aveux
qui contredisaient tout A fait la d6claration qui
tendait A le disculper et dont l'admissibilit6 est en
cause ici. Dans son plaidoyer au jury, I'avocat de
l'appelant a trds vivement attaqu6 la cr6dibilit6 du
t6moin A charge, Carl Taylor, dont je parlerai plus
loin, et d'autres tbmoins qui avaient relat6 une
s6rie d'attaques brutales par l'appelant sur la per-
sonne de la victime, puis a ajout6:

[TRADUCTION] Si vous n'Etes pas convaincus, si vous
8tes convaincus que les blessures provenaient partielle-
ment de sa propre volont6, peut-8tre parce qu'elle est
tomb6e en bas de l'escalier, et je parlerai de cette preuve
dans quelques minutes, peut-Etre d'un ensemble d'6v6ne-
ments qui se sont produits au cours d'une certaine
pbriode de temps, ce qui, encore une fois, n'est pas vis6
par la pr6sente accusation, vous devez acquitter l'accus6.

Dans son plaidoyer, I'avocat a continu6 A mettre
l'accent sur la preuve concernant l'ivresse de l'ap-
pelant en rapport avec sa capacit6 de former l'in-
tention n6cessaire, mais il est ensuite revenu A une
analyse des d6positions des autres t6moins et de la
preuve m6dicale pour montrer comment elles
6tayaient la d6claration de l'accus6, cit6e plus
haut, dont il conteste maintenant l'admissibilit6
m8me en se rbfbrant A la d6claration elle-m8me.
Dans ces circonstances, le commentaire du juge
Limerick que [TRADUCTION] (<ladmission de la
d6claration 6tait le fondement de la d6fense que les
s6vices inflig6s A la victime par l'appelant n'avaient
pas 6t6 la cause de sa morts prend une force
particulibre.

s [1971] R.C.S. 23.

[1979] 2 S.C.R.1050



[19791 2 R.C.S. MORRIS C. LA REINE Le Juge Spence 1051

I am not ready to hold that counsel for the
accused waived the requirement of a voir dire or
even that such a waiver is possible. That matter is
to be considered in another appeal. But these facts,
together with the presence of a mass of evidence,
not only from Carl Taylor but many other wit-
nesses recounting the many assaults upon the
deceased during that long terrible night, convince
me that the admissibility of this very brief excul-
patory statement without determining its volun-
tary character in a voir dire caused no substantial
miscarriage of justice. Therefore, I would apply s.
613(1)(b)(iii) of the Criminal Code.

The second ground of appeal urged in this Court
was the submission that the learned trial judge
should have included in his charge to the jury a
warning that Carl Taylor was an accomplice and
that, therefore, it was dangerous to convict on his
uncorroborated evidence although it was within
their power to do so. Although Carl Taylor was
arrested later in the morning after the constables'
arrival at the scene and was taken to the police
station, Constable Larder testified that it was
because he was intoxicated not because he was
considered to have been involved in the offence. Of
course, when Constables Arbour and Larder
arrived at the Windsor Apartments and entered
the apartment in question, they found there the
unconscious victim and two men, the appellant and
Carl Taylor. The constables' investigation could
not fail to include them both and for the purpose
of that investigation both would be considered
suspects. But after the evidence at the trial had
been concluded and the judge charged the jury, it
was apparent that Carl Taylor could not be con-
sidered an "accomplice" in the limited sense of the
word. Despite the appellant's argument in this
Court, I find no authority for the proposition that
one who merely fails to prevent another person
assaulting a third can be considered as an accom-
plice in the assault. I agree with Dickson J.A., as
he then was, when he said in R. v. Taylor6 at p.
329, "A person merely witnessing an act does not
thereby become an accomplice".

6 (1971), 1 C.C.C. (2d) 321.

Je ne suis pas pret A conclure que l'avocat de
l'accus6 a renonc6 A la n6cessit6 d'un voir dire ni
mime qu'une telle renonciation est possible. Cette
question doit 6tre 6tudi6e dans un autre pourvoi.
Ces faits cependant, ainsi que les nombreux t6moi-
gnages, non seulement celui de Carl Taylor mais
de plusieurs autres t6moins qui ont relat6 les nom-
breuses attaques sur la personne de la victime
durant cette longue et terrible nuit, me convain-
quent que l'admission de cette disculpation trbs
br6ve, sans qu'on en d6termine la nature volontaire
par un voir dire, n'a produit aucune erreur judi-
ciaire grave. Je suis donc d'avis d'appliquer le
sous-al. 613(1)b)(iii) du Code criminel.

Suivant le second moyen d'appel invoqu6 devant
cette Cour, le savant juge du procks aurait dii
inclure dans ses directives au jury une mise en
garde portant que Carl Taylor 6tait un complice et
que, par cons6quent, il 6tait dangereux de fonder
une d6claration de culpabilit6 sur son t6moignage
non corrobor6, bien que le jury elit le pouvoir de le
faire. Carl Taylor a 6t6 arrdt6 plus tard durant la
matine aprbs l'arriv6e des policiers sur les lieux et
a 6t6 conduit au poste de police, mais le constable
Larder a t6moign6 que c'6tait parce qu'il 6tait en
6tat d'6bri6t6 et non parce que l'on considbrait
qu'il avait 6t6 impliqu6 dans l'infraction. Bien
entendu, lorsque les constables Arbour et Larder
sont arriv6s au Windsor Apartments et sont entr6s
dans l'appartement en question, ils y ont trouv6 la
victime inconsciente et deux hommes, I'appelant et
Carl Taylor. L'investigation des policiers devait
porter sur les deux hommes et, pour les fins de
cette investigation, tous deux 6taient consid6r6s
comme suspects. Cependant, aprbs l'audition de la
preuve au procks et les directives du juge au jury,
on ne pouvait manifestement pas consid6rer Carl
Taylor comme un ((complice)) au sens restreint du
mot. Malgr6 la plaidoirie de l'appelant devant
cette Cour, je ne trouve aucun pr6c6dent pour
appuyer la proposition que le simple fait qu'une
personne n'en empache pas une autre de commet-
tre des voies de fait contre une troisibme peut la
constituer complice des voies de fait. Je suis du
mime avis que le juge Dickson, alors juge A la
Cour d'appel, lorsqu'il a d6clar6 dans R. v. Tay-
lor 6 , A la p. 329, [TRADUCTION] ,Une personne
qui est simplement t6moin d'un acte ne devient pas
par lA un complices.

6 (171) 1 CCC (d) V 1I
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Indeed counsel for the accused, in his address to
the jury, although he attacked most vigorously
Carl Taylor's credibility, did not imply that Taylor
might have taken any part in beating the victim.
Carl Taylor, however, did make a statement to
these officers which tended to exonerate the appel-
lant. Constable Arbour, in his testimony, reported
Taylor as saying, after the appellant had stated
that the victim had fallen down the stairs, "Oh,
she is alright, she's just sleeping". Carl Taylor, in
cross-examination, admitted that he told the
officers that "nothing happened". Carl Taylor
assigned two reasons for this false statement: first-
ly, he feared that he himself might be accused of
harming the girl and, secondly, he feared that the
appellant, who had threatened him with a knife
only a few days before, would harm him if he
involved the appellant. In The King v. Levy 7 , the
Court of Appeal held that a person who concealed
evidence, knowing that an accused was guilty, in
an attempt to assist him in escaping conviction was
an accessory after the fact. The Criminal Code
defines an accessory after the fact in s. 23(1) as
follows:

23. (1) An accessory after the fact to an offence is one
who, knowing that a person has been a party to the
offence, receives, comforts or assists him for the purpose
of enabling him to escape.

I am of the opinion that The King v. Levy,
supra, would have been so decided if that subsec-
tion of the Code had been applicable and R. v.
Andrews, R. v. Craig', is to the same effect. I
quote Lord Parker, C.J., at p. 962:

That he did not do so fully is clear, because a full
direction entails telling the jury that they must be
satisfied that the appellant did the acts complained of
for the purpose of assisting the principal felon to escape
apprehension or conviction.

R. v. French 9 is to the same effect.
[1912] 1 K.B. 158.

8 [1962] 3 All E.R. 961 (C.C.A.).
(1978), 37 C.C.C. (2d) 201 (Ont. C.A.).

L'avocat de l'accus6, dans son plaidoyer au jury,
bien qu'il ait attaqu6 trbs vigoureusement la cr6di-
bilit6 de Carl Taylor, n'a pas laiss6 entendre que
celui-ci a pu participer aux s6vices inflig6s A la
victime. Cependant, Carl Taylor a bien fait une
d6claration aux policiers, d6claration qui tendait A
disculper l'appelant. Dans son t6moignage, le cons-
table Arbour a rapport6 que Taylor avait d6clar6,
aprbs que l'appelant eut affirm6 que la victime
6tait tomb6e en bas de l'escalier, [TRADUCTION]
<<Oh! elle va bien, elle dorts. En contre-interroga-
toire, Carl Taylor a reconnu qu'il avait dit aux
policiers [TRADUCTION] ((II ne s'est rien pass6.
Carl Taylor a donn6 deux raisons pour cette fausse
d6claration: d'abord, il craignait d'8tre lui-meme
accus6 d'avoir fait du mal A la jeune fille et,
ensuite, il craignait que l'appelant, qui l'avait
menac6 avec un couteau A peine quelques jours
auparavant, lui fasse du mal s'il le d6nongait. Dans
The King v. Levy 7 , la Cour d'appel a jug6 qu'une
personne qui, sachant qu'un accus6 est coupable,
dissimule une preuve en vue d'aider l'accus6 A
6viter la condamnation, est un complice aprbs le
fait. Le paragraphe 23(1) du Code criminel d6finit
comme suit un complice aprbs le fait:

23. (1) Un complice apr~s le fait d'une infraction est
celui qui, sachant qu'une personne a 6t6 partie a l'infrac-
tion, la regoit, I'aide ou assiste en vue de lui permettre de
s'6chapper.

Je suis d'avis que l'arret The King v. Levy,
pr6cit6, aurait 6t6 le m8me si ce paragraphe du
Code avait 6t6 applicable et R. v. Andrews, R. v.
Craig', est dans le meme sens. Je cite le lord juge
en chef Parker, A la p. 962:

[TRADUCTION] Il est manifeste qu'il ne l'a pas fait
compl&tement, parce que pour qu'une directive soit com-
pl6te il faut dire au jury qu'il doit 8tre convaincu que
l'appelant a accompli les actes qu'on lui reproche en vue
d'assister le principal flon A 6viter l'arrestation ou la
condamnation.

R. v. French9 est dans le m8me sens.

7 [1912] 1 K.B. 158.
8 [1962] 3 All E.R. 961 (C.C.A.).
9 (1978), 37 C.C.C. (2d) 201 (C.A. Ont.).
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I cannot see that the fact that Carl Taylor's
action was motivated by fear of reprisal would
make him any less an accessory after the fact in
the present circumstances. With respect, I must
differ from Limerick J.A. when he said:

There is no evidence to support the suggestion that
Taylor told the police nothing happened with the inten-
tion of helping the appellant escape liability.

I am of the opinion that Taylor so admitted in his
cross-examination.

The question, therefore, is whether it is neces-
sary to give to the jury the "accomplice warning"
in the case of a witness who was an accessory after
the fact. The issue was referred to rather obliquely
in Horsburgh v. The Queen 10, where the Court
was considering whether the trial judge should
have warned himself in accordance with the rule of
practice, now become a rule of law, applicable to
the evidence of accomplices, upon considering the
evidence of a group of juvenile witnesses who had
testified for the prosecution. It was the contention
of the Crown that these witnesses could not be
considered accomplices as they could not have
been convicted of the charge against the accused.
Martland J., at p. 755, cited and adopted the
statement of Lord Simonds, L.C., in Davies v.
Director of Public Prosecutions" at p. 400:

There is in the authorities no formal definition of the
term "accomplice": and your Lordships are forced to
deduce a meaning for the word from the cases in which
X, Y and Z have been held to be, or held liable to be
treated as, accomplices. On the cases it would appear
that the following persons, if called as witnesses for the
prosecution have been treated as falling within the
category:-

(1) On any view, persons who are participes criminis in
respect of the actual crime charged, whether as princi-
pals or accessories before or after the fact (in felonies)
or persons committing, procuring or aiding and abetting
(in the case of misdemeanors). This is surely the natural
and primary meaning of the term "accomplice". But in
two cases, persons falling strictly outside the ambit of

0 [1967] S.C.R. 746.
" [1954] A.C. 378.

Je ne vois pas comment la crainte de repr6sailles
qui a motiv6 Carl Taylor ferait obstacle dans les
circonstances de l'esp6ce A ce qu'il soit un complice
aprds le fait. Avec 6gards, je ne puis partager l'avis
du juge Limerick lorsqu'il dit:

[TRADUCTION] Rien n'appuie la proposition que Taylor
a dit A la police qu'il ne s'6tait rien pass6 en vue d'aider
I'appelant A se soustraire A la responsabilit6.

Je suis d'avis que Taylor l'a admis en contre-inter-
rogatoire.

Il s'agit donc de savoir s'il est n6cessaire de
servir au jury (la mise en garde concernant la
complicit6v dans le cas d'un t6moin complice aprbs
le fait. L'arret Horsburgh c. La Reine o, a rff6r6
de fagon plut6t indirecte A la question; la Cour se
demandait alors si le juge du procks aurait ddi se
mettre en garde conform6ment A la r6gle de prati-
que, devenue maintenant une r6gle de droit, appli-
cable au t6moignage de complices, alors qu'il exa-
minait les d6positions d'un groupe de jeunes
t6moins cit6s par la poursuite. Le ministbre public
pr6tendait que ces t6moins ne pouvaient 8tre consi-
d6r6s comme des complices puisqu'ils n'auraient
pu 6tre trouv6s coupables de l'accusation port6e
contre I'accus6. Le juge Martland, A la p. 755, a
cit6 et adopt6 la d6claration du lord chancelier
Simonds dans l'arret Davies v. Director of Public
Prosecutions " , A la p. 400:

[TRADUCTION] Les pr6c6dents ne donnent aucune d6fi-
nition officielle du mot scomplice, et vos Seigneuries
doivent d6gager le sens du mot A partir des d6cisions
dans lesquelles X, Y et Z ont 6t6 d6clar6s complices ou
susceptibles d'8tre trait6s comme complices. A partir des
d6cisions, il appert que les personnes suivantes, si on les
cite comme t6moins de la poursuite, ont 6t6 considbr6es
comme faisant partie de cette cat6gorie:-

(1) A tous 6gards, les personnes qui sont participes
criminis en ce qui concerne l'infraction reproch6e, soit
comme auteurs principaux, soit comme complices avant
ou apr~s le fait (dans le cas de crimes), ou les personnes
qui ont commis l'infraction ou ont incit6 ou aid6 et
encourag6 (dans le cas d'infractions mineures). Voili
stirement le sens premier et normal du mot acomplice,.

10 [1967] R.C.S. 746.
' [1954] A.C. 378.
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this category have, in particular decisions, been held to
be accomplices for the purpose of the rule: viz:

(2) Receivers have been held to be accomplices of the
thieves from whom they receive goods on a trial of the
latter for larceny (Rex v. Jennings, (1912) 7 Cr. App.
R. 242: R. v. Dixon, (1925) 19 Cr. App. R. 36):

(3) When X has been charged with a specific offence on
a particular occasion, and evidence is admissible, and
has been admitted, of his having committed crimes of
this identical type on other occasions, as proving system
and intent and negativing accident; in such cases the
court has held that in relation to such other similar
offences, if evidence of them were given by parties to
them, the evidence of such other parties should not be
left to the jury without a warning that it is dangerous to
accept it without corroboration. (Rex v. Farid, (1945)
30 Cr. App. R. 168).

Martland J. continued at p. 756:

I do not agree that this result follows from the Davies
case. Particeps criminis means one who shares or co-
operates in a criminal offence. The passage cited from
that case shows that the term includes an accessory after
the fact, who certainly could not be convicted of the
main offence. What is necessary to become an accom-
plice is a participation in the crime involved, and not
necessarily the actual commission of it. Whether or not
there has been such participation will depend upon the
facts of the particular case.

It will be seen that Martland J. was there
concerned with whether a person was "participes
criminis" even if he could not be convicted of the
offence of which the accused were charged. He
illustrated that the definition of "accomplice" was
not so narrowly confined by pointing out that the
Lord Chancellor considered that even accessories
after the fact were "participes criminis" although
certainly accessories after the fact, or the witnesses
in Horsburgh could be so convicted. As a matter
of fact, the witnesses in Horsburgh were certainly
not in the position of accessories after the fact.
Martland J., for the majority, was of the opinion
they were accomplices in that they were "particeps
criminis".

On trouve cependant deux cas oth des personnes ne
faisant pas du tout partie de cette cat6gorie ont, dans
des d6cisions particulibres, 6 d6clar6es complices aux
fins de la r6gle, savoir:

(2) Des receleurs ont 6t6 jug6s complices des voleurs de
qui ils avaient re~u des biens vol6s, lors du procks de ces
derniers pour vol (Rex v. Jennings, (1912) 7 Cr. App. R.
242; R. v. Dixon, (1925) 19 Cr. App. R. 36);

(3) Lorsqu'on a accus6 X d'une infraction sp6cifique en
une occasion particulibre, et qu'il est possible d'admettre
la preuve, et qu'elle a 6t6 admise, qu'il a commis des
infractions de type identique A d'autres occasions, pour
d6montrer I'existence d'un syst6me et d'une intention et
pour nier l'6v6nement fortuit; dans de tels cas la Cour a
jug6 qu'en rapport avec ces autres infractions similaires,
si la preuve en est faite par des personnes qui ont 6t6
parties A ces infractions, le t~moignage de ces autres
parties ne devrait pas 8tre pr6sent6 au jury sans une
mise en garde qu'il est dangereux de l'admettre sans
corroboration. (Rex v. Farid, (1945) 30 Cr. App. R.
168).

Le juge Martland poursuit, A la p. 756:

[TRADUCTION] Je ne suis pas d'accord que l'arrit
Davies entraine ce r~sultat. Particeps criminis d6signe
une personne qui participe ou collabore A une infraction
criminelle. Le passage cit6 de cet arr8t indique que
I'expression comprend un complice aprbs le fait qui
certainement ne pourrait pas 8tre d6clar6 coupable de
l'infraction principale. Pour devenir complice, il faut une
participation A l'infraction et pas n6cessairement A sa
perp6tration elle-m8me. Qu'il y ait eu ou non une telle
participation d6pendra des faits de chaque affaire.

On voit que le juge Martland se demandait alors
si une personne 6tait <participes criminis)) m8me si
elle ne pouvait Etre d6clar6e coupable de l'infrac-
tion imput6e aux accus6s. Il a d6montr6 que la
d6finition de scomplice)) n'6tait pas ainsi restreinte
en signalant que le lord chancelier estimait que
m~me les complices aprbs le fait 6taient des <<parti-

cipes criminis)), bien qu'il soit certain que des
complices aprbs le fait, ou les t6moins dans Hors-
burgh, pouvaient tre reconnus coupables A ce
titre. En r6alit6, les t6moins dans l'affaire Hors-
burgh n'6taient certainement pas des complices
aprbs le fait. Le juge Martland, au nom de la
majorit6, 6tait d'avis qu'ils 6taient complices en ce
sens qu'ils 6taient aparticeps criminis)).
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In R. v. Gratton2 , at pp. 154-5, the Appeal
Division of the Supreme Court of New Brunswick
determined that an accessory after the fact was
not an accomplice. Limerick J.A. there found that
the inclusion of accessory after the fact in the
definition of accomplices by the Lord Chancellor
in Davies, supra, was not in accord with the law in
Canada or, at any rate, in New Brunswick. Hors-
burgh was not cited.

In Ontario in R. v. Riezebos"3, the Court of
Appeal for Ontario was concerned with a witness,
Utting, who it was alleged was an accessory after
the fact in that he assisted the accused for the
purpose of enabling them to escape (at p. 8).
Lacourciere J.A., in giving judgment for the
Court, cited Mahlikilili Dhalamini v. The Kingl4,
Davies v. Director of Public Prosecutions, supra,
Horsburgh v. The Queen, supra, and R. v. Grat-
ton, supra, and at p. 11 said:
With great respect, we are unable to agree with this
submission or with the conclusion of the Court in R. v.
Gratton, supra, and the other cases referred to. Logical-
ly, the evidence of an accessory after the fact should be
regarded as untrustworthy because of his desire "to
purchase lenient treatment for himself at the expense of
the accused by co-operating with the authorities" per
Ritchie J., in Horsburgh, supra, at p. 310 C.C.C., p. 719
D.L.R. It seems to us that the question whether an
accessory after the fact should be treated as an accom-
plice has been answered affirmatively by the highest
Court in the land in the Horsburgh case, supra, so that
it is concluded and may be regarded as settled law in
Canada.

The same issue came before this Court in Para-
dis v. The Queen'. There, Pigeon J., giving rea-
sons for judgment for himself and two others, held
that although the warning need not be given in the
case of an accessory after the fact, the witness in
question on the evidence in the particular case
would have to have been determined by the jury to
be an accomplice before he could have been found
to be an accessory after the fact and, therefore, the
trial judge was correct in including the warning in
his charge. Martland J., for the majority, at p.

12 (1971), 5 C.C.C. (2d) 150.
(1975), 26 C.C.C. (2d) 1.

14 [1942] A.C. 583.
1s [1978] 1 S.C.R. 264.

Dans l'arrdt R. v. Gratton l 2, aux pp. 154 et 155,
la Division d'appel de la Cour suprdme du Nou-
veau-Brunswick a jug6 qu'un complice uapres le
fait) n'est pas un complice ((du fait). Le juge
Limerick a conclu que l'inclusion du complice
aprds le fait dans la d6finition des complices du
fait donn6e par le lord chancelier dans l'arrat
Davies, pr6cit6, n'est pas conforme au droit cana-
dien ou, du moins, au droit du Nouveau-Bruns-
wick. On n'a pas cit6 I'arrat Horsburgh.

En Ontario, dans l'arr8t R. v. Riezebos'", la
Cour d'appel de l'Ontario examinait la situation
d'un t6moin, Utting, qu'on all6guait 8tre complice
aprbs le fait parce qu'il avait assist6 les accuses en
vue de les aider A s'6chapper (A la p. 8). Le juge
Lacourcibre, en rendant le jugement de la Cour, a
cit6 Mahlikilili Dhalamini v. The Kingl4 , Davies
v. Director of Public Prosecutions, pr6cit6, Hors-
burgh c. La Reine, pr6cit6, et R. v. Gratton, pr6-
cit6, et A la p. 1 a dit:
[TRADUCTION] Avec respect, nous ne pouvons accepter
cet argument ni souscrire A la d6cision de la Cour dans
R. v. Gratton, pr6cit6, et dans les autres d6cisions dont il
est fait mention. Logiquement, il convient de consid6rer
que le t6moignage d'un complice aprbs le fait est suspect
car il souhaite as'assurer un traitement de faveur aux
d6pens du pr6venu en coop6rant avec les autorit6s> (voir
les motifs du juge Ritchie dans Horsburgh, pr6cit6, A la
p. 310 C.C.C., p. 719 D.L.R.). Dans cette dernidre
affaire, le plus haut tribunal canadien a tranch6 par
I'affirmative la question de savoir si un complice aprbs le
fait doit 6tre consid6r6 comme un complice, de sorte
qu'il s'agit IA d'un point de droit r6gl6 au Canada.

La question est revenue devant cette Cour dans
Paradis c. La Reine IS. Dans cet arr&t, le juge
Pigeon, rendant des motifs de jugement pour lui-
m8me et pour deux autres juges, a conclu que, bien
qu'il ne soit pas n6cessaire de faire une mise en
garde dans le cas d'un complice aprbs le fait, le
t6moin dont il s'agissait, suivant la preuve en
I'espice, aurait d'abord dfi 8tre reconnu complice
du fait par le jury avant d'8tre d6clar6 complice
aprbs le fait et que, par cons6quent, le juge de
premidre instance avait eu raison d'inclure la mise

12 (1971), 5 C.C.C. (2d) 150.
13 (1975), 26 C.C.C. (2d) 1.

[1942] A.C. 583.
[1978] 1 R.C.S. 264.
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265, agreed with that determination but added as
to the decision of the Court of Appeal of Quebec
that the warning need not be given in the case of
an accessory after the fact:

I am not, however, prepared to accept the view
expressed by the Court of Appeal on that issue. The
Court approved the judgment of the Court of Appeal for
New Brunswick in R. v. Gratton (1971), 5 C.C.C. (2d)
150. In the later case of R. v. Riezebos (1975), 26
C.C.C. (2d) 1, the Court of Appeal for Ontario did not
agree with the conclusion reached in the Gratton case,
and preferred to adopt the definition of the term
"accomplice" stated by Lord Simonds, L.C., in Davies v.
Director of Public Prosecutions, [1954] A.C. 378, at p.
400, which was accepted by my brother Ritchie and by
me in Horsburgh v. The Queen, [1967] S.C.R. 746, at
pp. 768 and 756. 1 am not persuaded that we were
wrong in so doing.

In that paragraph, Martland J., for the majority
of the Court, reaffirmed the view which he had
expressed in Horsburgh, again for the majority,
that an accessory after the fact was "particeps
criminis" and so an accomplice and therefore that
the warning should be given as to the testimony of
such a witness.

In R. v. French, supra, the Court of Appeal for
Ontario was concerned with the testimony of a
witness who had first stated to police that the
accused was elsewhere at the time the crime was
committed and testified she had so stated for fear
of her life. The Court held, in a unanimous judg-
ment, that the trial judge was in error in not
leaving to the jury the question of whether the
witness were an accessory after the fact if she had
so acted for the purpose of enabling the accused to
escape. MacKinnon J.A., as he then was, said at p.
214:

Lacourciere, J.A., speaking for this Court in R. v.
Riezebos (1975), 26 C.C.C. (2d) 1, reviewed the law
with relation to accomplices and accessories after the
fact and quoted the following passage from the majority
judgment in Horsburgh v. The Queen, [1968] 2 C.C.C.
288 at pp. 298-9, 63 D.L.R. (2d) 699, [1967] S.C.R.
746 at p. 756 [p. 10]:

en garde dans son adresse. Le juge Martland, pour
la majorit6, A la p. 265, s'est dit d'accord avec
cette d6cision, mais a ajout6 quant A la d6cision de
la Cour d'appel du Qubbec suivant laquelle il
n'6tait pas n6cessaire de faire la mise en garde
dans le cas d'un complice aprbs le fait:

Toutefois, je ne puis accepter l'opinion formul6e par la
Cour d'appel sur cette question. Cette dernibre a
approuv6 l'arrat rendu par la Cour d'appel du Nouveau-
Brunswick dans R. v. Gratton (1971), 5 C.C.C. (2d)
150. Dans l'affaire plus r6cente R. v. Riezebos (1975),
26 C.C.C. (2d) 1, la Cour d'appel de l'Ontario a
exprim6 son d6saccord avec la d6cision rendue dans
l'affaire Gratton et a pr6f6r6 faire sienne la d6finition
que le lord chancelier Simonds a donn6e du terme
((complice)) dans Davies v. Director of Public Prosecu-
tions, [19541 A.C. 378, A la p. 400, que mon colligue le
juge Ritchie et moi-meme avons adopt6e dans I'arrat
Horsburgh c. La Reine, [1967] R.C.S. 746, aux pp. 768
et 756. Je ne suis pas convaincu que nous ayons commis
une erreur en le faisant.

Dans cet alin6a, le juge Martland, parlant pour
la majorit6 de la Cour, a exprim6 de nouveau
l'opinion qu'il avait formul6e dans l'arrt Hors-
burgh, encore une fois pour la majorit6, qu'un
complice aprbs le fait 6tait <<particeps criminism et,
partant, un complice du fait et que par cons6quent
on devait faire la mise en garde A l'6gard de la
d6position d'un tel t6moin.

Dans l'arret R. v. French, pr6cit6, la Cour d'ap-
pel de l'Ontario s'est pench6e sur la d6position
d'un t6moin qui avait d'abord d6clar6 A la police
que l'accus6 6tait ailleurs au moment du crime et
qui a par la suite t6moign6 qu'elle avait fait cette
d6claration parce qu'elle craignait pour sa vie. La
Cour a jug6, A l'unanimit6, que le juge du procks
avait commis une erreur en ne laissant pas le jury
d6cider si le t6moin 6tait complice aprbs le fait au
cas o i elle aurait agi ainsi en vue d'aider l'accus6 A
s'6chapper. Le juge MacKinnon, alors juge de la
Cour d'appel, a dit, A la p. 214:

[TRADUCTION] Le juge Lacourciare, au nom de la Cour
dans l'arrt R. v. Riezebos (1975), 26 C.C.C. (2d) 1, a
pass6 en revue le droit ayant trait aux complices du fait
et aux complices aprbs le fait et a cit6 le passage suivant
de l'opinion majoritaire dans l'arrat Horsburgh c. La
Reine, [1968] 2 C.C.C. 288, aux pp. 298 et 299, 63
D.L.R. (2d) 699, [1967] R.C.S. 746, A la p. 756 [p. 10]:
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Particeps criminis means one who shares or co-oper-
ates in a criminal offence. The passage cited from that
case shows that the term includes an accessory after
the fact, who certainly could not be convicted of the
main offence. What is necessary to become an accom-
plice is a participation in the crime involved, and not
necessarily the actual commission of it. Whether or
not there has been such participation will depend
upon the facts of the particular case.

The Court in Riezebos came to the conclusion that the
question whether an accessory after the fact should be
treated as an accomplice had been answered affirma-
tively by the Supreme Court of Canada in the Hors-
burgh case. The majority of the Supreme Court re-
affirmed this view in Paradis v. The Queen (1977), 33
C.C.C. (2d) 387,73 D.L.R. (3d) 745, 13 N.R. 251.

Despite the clash of opinion between the appeal
courts in New Brunswick, Quebec and Ontario, I
have come to the conclusion that MacKinnon J.A.,
as he then was, was correct when he stated that
the majority of this Court had, in Paradis, reaf-
firmed that the trial judge should give to the jury
the accomplice warning as to witnesses whom they
find to be accessories after the fact. I realize the
obiter character of statements to this effect in both
Horsburgh and Paradis but it is an obiter which
has been repeated and, at least in Ontario, has
been adopted as a firm statement of the law. The
rule, in my opinion, is a salutary one for the reason
referred to in Horsburgh by Ritchie J. and stated
again by Lacourciere J.A. in Riezebos at p. 11:

Logically, the evidence of an accessory after the fact
should be regarded as untrustworthy because of his
desire "to purchase lenient treatment for himself at the
expense of the accused by co-operating with the
authorities"

I have, therefore, concluded as part of my ratio
decidendi in this appeal that the learned trial
judge erred in not leaving to the jury the question
of whether Carl Taylor was an accessory after the
fact and warning them that if they so found it
would be dangerous to convict the appellant on the
uncorroborated evidence of such accessory after
the fact.

Particeps criminis d6signe une personne qui participe
ou collabore A une infraction criminelle. Le passage
cit6 de cet arrat indique que I'expression comprend un
complice aprbs le fait qui certainement ne pourrait
pas atre d6clar6 coupable de l'infraction principale.
Pour devenir complice, il faut une participation A
l'infraction et pas n6cessairement A sa perp6tration
elle-meme. Qu'il y ait eu ou non une telle participa-
tion d6pendra des faits de chaque affaire.

Dans l'arrt Riezebos, la Cour est venue A la conclusion
que la question de savoir si on devait traiter un complice
aprbs le fait comme un complice du fait avait requ une
r6ponse affirmative de la part de la Cour supreme du
Canada dans l'arrat Horsburgh. La majorit6 de la Cour
supreme a affirm6 de nouveau cette opinion dans I'arrat
Paradis c. La Reine (1977), 33 C.C.C. (2d) 387, 73
D.L.R. (3d) 745, 13 N.R. 251.

Malgr6 la divergence d'opinions qui existe entre
les cours d'appel du Nouveau-Brunswick, du
Qu6bec et de l'Ontario, je suis arriv6 A la conclu-
sion que le juge MacKinnon a vu juste lorsqu'il a
d6clar6 que la majorit6 de cette Cour avait, dans
l'arrdt Paradis, r6affirm6 que le juge du procks
devait servir au jury la mise en garde relative A la
complicit6 en ce qui concerne les t6moins qu'il
estime 8tre des complices aprds le fait. Je suis bien
conscient que les d6clarations en ce sens faites
dans Horsburgh et Paradis sont des obiter mais
ces obiter ont 6t6 r6p6t6s et, du moins en Ontario,
ont 6t6 adopt6s comme exposant la ragle de droit.
II s'agit, A mon avis, d'une rbgle salutaire pour le
motif que le juge Ritchie a mentionn6 dans Hors-
burgh et qu'a repris le juge Lacourcibre dans
Riezebos, A la p. 11:

[TRADUCTION] Logiquement, il convient de consid6rer
que le t6moignage d'un complice aprbs le fait est suspect
car il souhaite <<s'assurer un traitement de faveur aux
d6pens du pr6venu en coop6rant avec les autorit6s.

Je conclus donc, comme partie de ma ratio
decidendi du pr6sent pourvoi, que le savant juge
du procks a commis une erreur en ne laissant pas le
jury d6cider si Carl Taylor 6tait un complice apr~s
le fait et en ne lui servant pas la mise en garde que,
le cas 6ch6ant, il serait dangereux de fonder un
verdict de culpabilit6 de l'appelant sur le t6moi-
gnage non corrobor6 de ce complice aprbs le fait.
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Again, this does not end the matter. There is no
logical reason why it should be determined that
the provisions of s. 613(l)(b)(iii) should not be
invoked. Limerick J.A. did so in his reasons for the
Appeal Division applying the section without
expressly referring to it, in the last paragraph of
his reasons. MacKinnon J.A., as he then was,
adopted the same course in French when he said at
p. 216:
The jury were left in no doubt as to the danger of
convicting on the uncorroborated evidence of Miss
Deveau. The warning given by the trial Judge satisfied
the tequirements of justice and there was no substantial
wrong or miscarriage of justice in his failing to leave to
the jury the question of whether Miss Deveau was an
accessory after the fact.

I therefore turn to consider whether the failure I
have found in the charge resulted in any miscar-
riage of justice.

Carl Taylor was amply demonstrated to be the
most unreliable witness. There is some significance
in the fact that the witness upon whom the Crown
relied to testify to the cruel and senseless beating
inflicted upon the deceased over many hours was
only called as the twenty-seventh witness for the
Crown after two hundred and fifty-three foolscap
pages of evidence had been given. In his examina-
tion it was shown that Carl Taylor came directly
from an alcoholics' rehabilitation institution
accompanied by an attendant and that he had a
criminal record. The cross-examination reveals
page after page of contradictions, hesitations and
frequent resort to the reply of "I don't remember",
which might well reflect his own intoxication
during the critical period. All of these features of
Taylor's testimony were the subject of very strong
comments in the defence counsel's address to the
jury.

Although as the learned trial judge asks in his
charge "Did the blows described by Taylor and
that is the only evidence of the serious blows, cause
a rupture of the sagittal vein . . .?" (the underlin-
ing is my own), there was a great deal of other
direct and circumstantial evidence of well nigh
continuous beating of the deceased by the accused

Cela ne r6gle pas compl6tement la question.
Aucune raison logique n'empeche de conclure
qu'on ne doit pas avoir recours aux dispositions du
sous-al. 613(1)b)(iii). Le juge Limerick I'a fait
dans les motifs qu'il a r6dig6s pour la Division
d'appel, en appliquant Particle sans expressement
s'y r6f6rer dans le dernier alin6a de ses motifs. Le
juge MacKinnon a fait la m8me chose dans l'arrt
French, lorsqu'il a dit A la p. 216:
[TRADUCTION] On n'a laiss6 aucun doute au jury quant
au danger de fonder une d6claration de culpabilit6 sur le
t6moignage non corrobor6 de Me Deveau. La mise en
garde qu'a faite le juge du procks 6tait conforme aux
exigences de la justice et sa d6cision de ne pas soumettre
au jury la question de savoir si Me Deveau 6tait un
complice aprbs le fait n'a produit aucun tort important
ou erreur judiciaire grave.

Passons donc A la question de savoir si la lacune
dont j'ai conclu A l'existence dans les directives, a
produit une erreur judiciaire.

II a 6t6 suffisamment d6montr6 que Carl Taylor
6tait un t6moin trbs peu digne de foi. Il y a une
certaine importance dans le fait que la personne
sur laquelle le ministbre public se fondait pour
t6moigner des s6vices cruels et insens6s inflig6s A
la victime pendant plusieurs heures a 6t6 cit6e
comme vingt-septibme t6moin pour le ministbre
public, aprbs deux cent cinquante-trois pages
grand format de t6moignages. Dans son interroga-
toire, on a d6montr6 que Carl Taylor 6tait venu
tout droit d'une institution pour la r6habilitation
des alcooliques accompagn6 d'un gardien et qu'il
avait un casier judiciaire. Le contre-interrogatoire
r6vble des pages et des pages de contradictions,
d'h6sitations et de (je ne me souviens pas), qui
peuvent bien refl6ter sa propre ivresse durant la
pbriode critique. Toutes ces caractbristiques du
t6moignage de Taylor ont fait l'objet de commen-
taires trbs s6v~res dans le plaidoyer au jury de
l'avocat de la d6fense.

Bien que le savant juge du procks ait demand6
dans son expos6 [TRADUCTION] (Les coups d6crits
par Taylor, et c'est IA la seule preuve des coups
violents, ont-ils caus6 la rupture de la veine sagit-
tale .. .?) (c'est moi qui souligne), il y avait de
nombreuses autres preuves directes et indirectes
que l'accus6 avait presque continuellement battu la
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during this long and terrible night. Moreover, evi-
dence was given by one witness that the accused in
the tavern the next morning admitted "I beat her
up and I don't know whether she's alive or dead".

These matters were all before the jury on the
evidence which they heard. But the importance of
the rule requiring the judge to give the accomplice
warning is just that it comes from the judge. So in
French, supra, MacKinnon J.A., as he then was,
sought something in the trial judge's charge which
could compensate for the absence of the necessary
formal warning as to the evidence of an accom-
plice, having included an accessory after the fact
in that classification. He quoted the trial judge as
follows at pp. 211-212:

The Crown's case rests on the foundation provided by
Nadine Deveau's evidence. She is a self-confessed per-
sistent liar, thief and drug addict, who originally gave
the police an alibi for Tom French, and only many
months later, in suspicious circumstances, accused Tom
French. Because of her character and her propensity to
lie, and because of her involvement in crime, it would be
dangerous to convict on her evidence. No one who knows
her would believe her under oath, and in any event, look
to the evidence as regards the story of the original plot
to murder Ken Landers; she is supported by no one, and
contradicted by Mrs. Landers.

As regards the meeting outside the City Hotel, she is
supported by no one and contradicted by two guards,
Mr. Eriksen and Mr. Holbrook and by Bill Buck and
Brian Holtzhauer. As regards the conversation over at
Adam Hanson's barber shop, she is supported by no one
and contradicted by Don Morrison.

There are a number of witnesses that you have heard
testify that they would not believe Nadine Deveau under
oath, and I should tell you that in the last resort it is for
you to decide whether you would believe Nadine Deveau
under oath. These witnesses knew her, they say they
knew her and knew her reputation, and they said that
they would not believe her under oath. You have to
judge their credibility.

The fact is, members of the Jury, she is, as I have said
the most crucial witness in this case; and even if she
were an independent person, I would direct you in strong
terms that you must scrutinize her evidence most care-

victime durant cette longue et terrible nuit. De
plus, un t6moin a d6clar6 que, le lendemain matin
dans une taverne, I'accus6 avait avou6 [TRADUC-

TION] ((Je l'ai battue; je ne sais pas si elle est morte
ou vivante)).

Ces questions ont toutes 6t6 soumises au jury
par la preuve qu'il a entendue. Mais l'importance
de la r6gle obligeant le juge A faire la mise en
garde relative A la complicit6 r6side dans le fait
que celle-ci vient du juge. Ainsi dans l'arrat
French, pr6cit6, le juge MacKinnon a cherch6 dans
l'expos6 du juge au jury quelque chose qui pouvait
remplacer l'absence de mise en garde formelle
concernant le t6moignage d'un complice, ayant
inclus le complice aprbs le fait dans cette cat6go-
rie. II a cit6 le juge du procks comme suit aux pp.
211 et 212:

[TRADUCTION] L'accusation repose sur le t6moignage
de Nadine Deveau. Selon ses propres dires, elle est une
menteuse imp6nitente, une voleuse et une toxicomane
qui ad l'origine fourni A la police un alibi pour Thomas
French et qui, plusieurs mois plus tard, I'a accus6 dans
des circonstances suspectes. En raison de sa r6putation,
de sa propension A mentir et de ses ant6c6dents crimi-
nels, il serait dangereux de d6clarer les accus6s coupa-
bles sur la seule foi de son t6moignage. Quiconque la
connait n'ajouterait foi A son t6moignage sous serment
ni ne compterait sur son t6moignage relativement A
l'histoire du complot pour tuer Landers; son t6moignage
n'est pas corrobor6 et il est contredit par Mme Landers.
QuantA la rencontre A l'extbrieur du City Hotel, elle
n'est corrobor6e par personne et est contredite par les
deux gardiens, MM. Eriksen et Holbrook, et par Bill
Buck et Brian Holtzhauer. Quant i la conversation chez
le barbier Adam Hanson, elle n'est corrobor6e par per-
sonne et est contredite par Don Morrison.

Vous avez entendu plusieurs t~moins qui ont d6clar6
qu'ils ne croiraient pas Nadine Deveau sous serment et
je dois vous dire qu'en dernier ressort c'est A vous de
d6cider si vous devez croire Nadine Deveau sous ser-
ment. Ces t6moins la connaissaient, ils ont d6clar6 qu'ils
la connaissaient et qu'ils connaissaient sa r6putation, et
ils ont dit qu'ils ne la croiraient pas sous serment. Vous
avez A juger de leur cr6dibilit6.

Comme je l'ai dit, elle est en fait, membres du jury, le
t6moin le plus important dans cette affaire; mime s'il
s'agissait d'un t6moin volontaire, je vous exhorterais
fortement A examiner son t6moignage avec beaucoup
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fully, but because she is a person with a criminal record
and of ill repute, admittedly ill repute, then you should
be even more careful in weighing her evidence which is
uncorroborated or unsupported so far as the statements
to her are concerned.

and concluded, as I have already quoted, that the
jury was left in no doubt. However, in the present
case when one turns to the trial judge's charge,
there is no such emphasis on the frailties of Carl
Taylor's evidence. Taylor's intoxication is referred
to; it is said that he was "trying to help himself'
but that is in reference to his submission to treat-
ment for alcoholism not to his possible seeking of
leniency from the authorities. Once the learned
trial judge used the expression "Carl Taylor goes
out if you believe him", I am of the opinion that
these slight references to the character of the
testimony given by Carl Taylor can afford no
justification for the application of s. 613(1)(b)(iii)
of the Code. I cannot say that a jury properly
charged, and particularly that a jury given the
required accomplice warning as to the evidence of
Carl Taylor, could not, acting judicially, have
failed to convict the appellant. This is especially
true in light of the matters to which I shall refer
hereafter. Therefore, I cannot find the certainty of
no miscarriage of justice which would permit the
application of s. 613(1)(b)(iii) of the Code. Upon
this ground, the appeal must be allowed and a new
trial directed.

The third ground of appeal argued in this Court
as I have set out above deals with the defence of
intoxication in reference to the ability of the
accused to form the required specific intent to
commit the crime of murder. In view of the direc-
tion for a new trial which I believe is necessary as
a result of the second ground of appeal, it is not
necessary to deal with the third ground. However,
I am of the opinion that the issue should be
clarified so that the trial judge upon the new trial
may properly instruct the jury. Further, with
respect, I am of the opinion that the decisions of
the Judicial Committee and of this Court do not

d'attention, mais parce qu'elle poss6de un casier judi-
ciaire et a une mauvaise r6putation, tout le monde en
convient, vous devez faire preuve d'encore plus de pru-
dence en 6valuant son t6moignage qui n'est pas corro-
bor6 ou 6tay6 en ce qui concerne les d6clarations qui lui
auraient 6t6 faites.

Et il a conclu, comme je l'ai d6jA cit6, qu'on n'a
laiss6 aucun doute au jury. Cependant, dans la
pr6sente affaire, lorsqu'on examine l'expos6 du
juge de premiere instance, on ne retrouve pas cette
insistance A signaler les faiblesses du t6moignage
de Carl Taylor. On mentionne l'ivresse de Taylor;
on dit qu'il [TRADUCTION] ((tentait de s'aider lui-
meme, mais on en parle en rapport avec son
traitement pour l'alcoolisme et non avec la recher-
che possible de cl6mence des autorit6s. Le savant
juge du procks a une fois employ6 l'expression
[TRADUCTION] ((Carl Taylor sort si vous le
croyez. Je suis d'avis que ces vagues mentions
quant A la nature du t6moignage de Carl Taylor ne
permettent pas d'appliquer le sous-al. 613(1)b)(iii)
du Code. Je ne peux dire qu'un jury ayant requ des
directives appropriees, et particulibrement un jury
A qui on aurait fait la mise en garde requise
concernant la complicit6 au regard du t6moignage
de Carl Taylor, n'aurait pas pu, en agissant judi-
ciairement, ne pas reconnaltre l'appelant coupable.
Cela est particulibrement vrai A la lumibre des
questions que j'examinerai plus loin. Je ne peux
donc conclure avec certitude A l'absence d'erreur
judiciaire qui permettrait d'appliquer le sous-al.
613(1)b)(iii) du Code. Sur ce moyen, je suis d'avis
d'accueillir le pourvoi et d'ordonner un nouveau
proces.

Le troisieme moyen d'appel invoqu6 devant cette
Cour traite, comme je l'ai expos6 pr6c6demment,
de la d6fense d'ivresse en rapport avec la capacit6
de l'accus6 de former l'intention sp6cifique requise
pour la perp6tration d'un meurtre. Vu l'ordon-
nance exigeant la tenue d'un nouveau proces que
j'estime n6cessaire comme r6sultat du deuxibme
moyen d'appel, il n'est pas n6cessaire d'examiner
le troisibme moyen. Cependant, je suis d'avis que
la question devrait 8tre clarifi6e de telle sorte que
le juge qui aura A presider le nouveau proces puisse
donner au jury les directives appropri6es. De plus,
avec 6gards, je suis d'avis que les arrats du Comit6
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support the views expressed in his reasons of Lime-
rick J.A., who said:

Ground (e). There was evidence upon which the jury
could find as they did and as they are the exclusive
judges of the facts this Court, in the absence of error in
law on the part of the trial Judge, cannot interfere with
the finding of the jury. Lack of knowledge, due to
intoxication, that the bodily harm inflicted was likely to
cause death is not a defence to a charge of murder. A
person cannot escape liability by pleading he voluntarily
consumed so much alcohol that he was unable to
appreciate the probable consequents of his actions. See
the judgment of Lord Denning in Attorney-General for
Northern Ireland v. Gallagher [19631 A.C. 349 at p.
380 approved by the Supreme Court of Canada in
Perrault v. R. [1971] S.C.R. 196 at p. 203.

The trial judge adequately and properly instructed the
jury as to the effect of drunkenness in relation to the
charge of murder and the facts of the case and, indeed,
he instructed the jury that he very much doubted if the
appellant was able to form the necessary intent to
commit the crime of murder on account of his intoxicat-
ed condition. There was, however, evidence including
that of expert witnesses which, if believed, on which the
jury could find the appellant had the ability to form the
intent to inflict bodily harm which he should have
known was likely to cause death and was reckless wheth-
er death ensued or not, and this court cannot substitute
its opinion for that of the jury on this question of fact.

It is true that in Attorney General for Northern
Ireland v. Gallagher'6, Lord Denning said at p.
380:

(a) It may impair a man's powers of perception so that
he may not be able to foresee or measure the conse-
quences of his actions as he would if he were sober.
Nevertheless he is not allowed to set up his self-induced
want of perception as a defence. Even if he did not
himself appreciate that what he was doing was danger-
ous, nevertheless if a reasonable man in his place who
was not befuddled with drink would have appreciated it,
he is guilty: see Rex v. Meade, [1909] 1 K.B. 895; 25
T.L.R. 359; 2 Cr. App. R. 54, C.C.A., as explained in

16 [1963] A.C. 349.

judiciaire et de cette Cour n'appuient pas les opi-
nions que le juge Limerick a exprim6es dans ses
motifs lorsqu'il a dit:

[TRADUCTION] Moyen e). 11 y avait des 616ments de
preuve qui permettaient au jury de rendre le verdict qu'il
a rendu et, comme il est le seul juge des faits, cette cour,
en l'absence d'erreur de droit de la part du juge du
procks, ne peut modifier la d6cision du jury. L'igno-
rance, due A l'ivresse, que les blessures corporelles infli-
g6es 6taient susceptibles de causer la mort n'est pas une
d6fense A une accusation de meurtre. Une personne ne
peut se soustraire A la responsabilit6 en plaidant qu'elle
a volontairement consomm6 une telle quantit6 d'alcool
qu'elle 6tait incapable d'appr6cier la cons6quence proba-
ble de ses actes. Voir le jugement de lord Denning dans
l'arrit Attorney-General for Northern Ireland v. Gal-
lagher, [1963] A.C. 349, A la p. 380, approuv6 par la
Cour supr8me du Canada dans Perrault c. La Reine,
[1971] R.C.S. 196, A la p. 203.

Le juge du procks a donn6 au jury des directives justes et
suffisantes quant A l'effet de l'ivresse en rapport avec
l'accusation de meurtre et les faits de I'affaire, et, en
r6alit6, il a m8me d6clar6 au jury qu'il doutait beaucoup
que l'appelant ait 6t6 capable de former l'intention
n6cessaire pour commettre le crime de meurtre 6tant
donn6 son 6tat d'ivresse. 11 y avait toutefois des 616ments
de preuve, dont ceux venant de t6moins experts, qui, si
l'on y ajoutait foi, permettaient au jury de conclure que
l'appelant avait la capacit6 de former l'intention d'infli-
ger des 16sions corporelles qu'il aurait dii savoir 6tre de
nature A entrainer la mort et qu'il 6tait insouciant et
t&mbraire quant A savoir si la mort allait ou non s'ensui-
vre, et cette cour ne peut substituer son opinion A celle
du jury sur cette question de fait.

Il est exact que dans 1'arrt Attorney General
for Northern Ireland v. Gallagher'6 lord Denning
a dit, A la p. 380:

[TRADUCTION] a) L'ivresse peut affaiblir le pouvoir de
perception d'un homme et le rendre incapable de pr6voir
ou de mesurer les cons6quences de ses actes comme il
l'aurait fait s'il 6tait sobre. N6anmoins, il n'est pas
admis a invoquer comme moyen de d6fense cette
absence de perception causie par sa propre faute. Mme
s'il ne s'est pas rendu compte personnellement que ce
qu'il faisait 6tait dangereux, il est quand mime coupable
si un homme raisonnable, dont l'esprit n'est pas brouill6
par l'ivresse, s'en serait rendu compte dans les mimes

16 [1963] A.C. 349.
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Director of Public Prosecutions v. Beard, [19201 A.C.
479, 502-504.

But at p. 381, Lord Denning continued:

The general principle which I have enunciated is subject
to two exceptions:
1. If a man is charged with an offence in which a
specific intention is essential (as in murder, though not
in manslaughter), then evidence of drunkenness, which
renders him incapable of forming that intention, is an
answer: see Beard's case, [1920] A.C. 479, 501, 504.
This degree of drunkenness is reached when the man is
rendered so stupid by drink that he does not know what
he is doing (see Reg. v. Moore (1852), 3 Car. & Kir.
319), as where, at a christening, a drunken nurse put the
baby behind a large fire, taking it for a log of wood
(Gentleman's Magazine, 1748, p. 570); and where a
drunken man thought his friend (lying in his bed) was a
theatrical dummy placed there and stabbed him to death
("The Times", January 13, 1951). In each of those cases
it would not be murder. But it would be manslaughter.

And when Fauteux C.J.C. cited this decision
with approval in Perrault v. The Queen 17, at p.
203, he continued with the words:
Lord Denning then indicated that the general principle
of English law as to drunkenness, illustrated as above in
(a), (b) and (c), is subject to two exceptions which, in
my opinion, in view of the finding of facts in this case,
have no application in this instance.

Therefore, I am of the opinion that the jury
must determine whether the accused was so affect-
ed by intoxication as to "render him incapable of
forming that intention": Attorney General v. Gal-
lagher, supra. If the jury has any reasonable doubt
that the Crown has failed to prove that the
accused, despite his intoxication, had the ability to
form such a specific intent they must acquit him of
murder, though they should convict him of man-
slaughter. A careful reading of the learned trial
judge's charge convinces me that it was quite
accurate in this respect. I, therefore, do not criti-
cize the charge but only the inferences which may
be drawn from Limerick J.A.'s statements in
respect to the defence of intoxication. The appel-

7 [1971] S.C.R. 196.

circonstances: voir Rex v. Meade, [1909] 1 K.B. 895; 25
T.L.R. 359; 2 Cr. App. R. 54, C.C.A., comment6e dans
Director of Public Prosecutions v. Beard, [1920] A.C.
479, aux pp. 502 A 504.

Cependant, A la p. 381, lord Denning a ajout6:

[TRADUCTION] Le principe g6n6ral que je viens d'6non-
cer est assorti de deux exceptions:
1. Si on accuse une personne d'une infraction qui exige
une intention sp6cifique (comme le meurtre, mais pas
l'homicide involontaire coupable), la preuve d'ivresse qui
la rend incapable de former cette intention constitue une
d6fense: voir l'arret Beard, [1920] A.C. 479, aux pp. 501
et 504. Ce degr6 d'ivresse est atteint lorsque la personne
a l'esprit tellement obnubil6 par la boisson qu'elle ne sait
pas ce qu'elle fait (voir Reg. v. Moore (1852), 3 Car. &
Kir. 319), c'est le cas par exemple lorsque, lors d'un
baptime, une nourrice ivre pose le b6b6 derriere un
grand feu, le prenant pour une biche (Gentleman's
Magazine, 1748, p. 570); ou encore lorsqu'un homme
ivre croyant que son ami (qui 6tait couch6 dans son lit)
6tait un mannequin de th6atre qu'on avait plac6 lIA, le
poignarde A mort (((The Times, 13 janvier 1951). Dans
chacune de ces affaires, il n'y aurait pas de meurtre,
mais il y aurait homicide involontaire coupable.

Et lorsque le juge en chef Fauteux a cit6 et
approuv6 cette d6cision dans l'arret Perrault c. La
Reine 7, A la p. 203, il a poursuivi en ces mots:
Lord Denning indique ensuite que le principe g6nbral du
droit anglais en ce qui a trait A l'ivresse, expliqu6 plus
haut aux alin6as (a), (b) et (c), souffre deux exceptions
qui, A mon avis, 6tant donn6 les conclusions sur les faits
en cette cause, ne s'appliquent pas en l'esp~ce.

Je suis donc d'avis que le jury doit d6cider si
l'accus6 6tait tellement affect6 par l'ivresse qu'il
6tait ((rendu incapable de former cette intention);
Attorney General v. Gallagher, pr6cit6. Si le jury a
un doute raisonnable que le ministbre public n'a
pas r6ussi A prouver que l'accus6, malgr6 son
ivresse, 6tait capable de former une telle intention
sp6cifique, il doit l'acquitter de meurtre, mais il
devrait le d6clarer coupable d'homicide involon-
taire coupable. Une lecture attentive de l'expos6
du savant juge du procks me convainc qu'il 6tait
tout A fait juste A cet 6gard. Je ne critique donc pas
l'expos6 mais seulement les conclusions que l'on
peut tirer des d6clarations du juge Limerick con-
cernant la d6fense d'ivresse. Le troisiame moyen

7 [19711 R.C.S. 196.
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lant's third ground of complaint does not refer to
the charge but to the duty of a court of appeal
under s. 613(1)(a)(i) of the Criminal Code which
provides:
613. (1) On the hearing of an appeal against a convic-
tion or against a verdict that the appellant is unfit, on
account of insanity, to stand his trial, or against a
special verdict of not guilty on account of insanity, the
court of appeal

(a) may allow the appeal where it is of the opinion
that

(i) the verdict should be set aside on the ground
that it is unreasonable or cannot be supported by
the evidence,

I have quoted above Limerick J.A.'s disposition
of the question. In my respectful opinion, it is not
sufficient to say:
There was evidence upon which the jury could find as
they did and as they are the exclusive judges of the
facts, this Court, in the absence of error in law on the
part of the trial Judge, cannot interfere with the finding
of the jury.

The task of the Appellate Court was outlined by
Pigeon J. giving the majority judgment in Corbett
v. The Queen'" when he said at pp. 278-9:

Of course, if the judges of the majority had held that
their function was only to decide whether there was
evidence, this would be reversible error. The Code
expressly provides that the appeal may be allowed, not
only when the verdict cannot be supported by the evi-
dence but also when it is unreasonable. In other words,
the Court of Appeal must satisfy itself not only that
there was evidence requiring the case to be submitted to
the jury, but also that the weight of such evidence is not
so weak that a verdict of guilty is unreasonable. This
cannot be taken to mean that the Court of Appeal is to
substitute its opinion for that of the jury. The word of
the enactment is "unreasonable" not "unjustified". The
jurors are the triers of the facts and their finding is not
to be set aside because the judges in appeal do not think
they would have made the same finding if sitting as
jurors. This is only to be done if they come to the
conclusion that the verdict is such that no twelve reason-
able men could possibly have reached it acting
judicially.

18 [1975] 2 S.C.R. 275.

d'appel de l'appelant ne se rapporte pas A l'expos6
mais au devoir d'une cour d'appel en vertu du
sous-al. 613(1)a)(i) du Code criminel qui pr6voit:

613. (1) Lors de l'audition d'un appel d'une d6claration
de culpabilit6 ou d'un verdict portant que l'appelant est
incapable de subir son procks, pour cause d'ali6nation
mentale, ou d'un verdict sp6cial de non-culpabilit6 pour
cause d'ali6nation mentale, la cour d'appel

a) peut admettre I'appel, si elle est d'avis

(i) que le verdict devrait 8tre rejet6 pour le motif
qu'il est d6raisonnable ou ne peut pas s'appuyer sur
la preuve,

J'ai d6jA cit6 la conclusion du juge Limerick sur
cette question. Je suis respectueusement d'avis
qu'il n'est pas suffisant de dire:
[TRADUCTION] Il y avait des 616ments de preuve qui
permettaient au jury de rendre le verdict qu'il a rendu
et, comme il est le seul juge des faits, cette cour, en
l'absence d'erreur de droit de la part du juge du procks,
ne peut modifier la d6cision du jury.

La tdche des cours d'appel a 6t6 d6crite par le
juge Pigeon qui a rendu le jugement de la majorit6
dans I'arrt Corbett c. La Reine " lorsqu'il a dit
aux pp. 278 et 279:
Naturellement, si les juges de la majorit6 avaient jug6
que leur rble 6tait seulement de d6terminer s'il y avait
preuve A l'appui du verdict, if y aurait IA erreur donnant
lieu A cassation. Le code pr6voit express6ment que l'ap-
pel peut 8tre admis, non seulement lorsque le verdict est
rendu sans aucune preuve mais 6galement lorsqu'il est
d6raisonnable. En d'autres termes, la Cour d'appel doit
s'assurer non seulement qu'il existe une preuve exigeant
que l'affaire soit soumise au jury, mais 6galement que le
poids de cette preuve n'est pas si faible qu'un verdict de
culpabilit6 soit d6raisonnable. Cela ne veut pas dire que
la Cour d'appel doit substituer son opinion A celle du
jury. Le texte de loi dit bien <<d6raisonnables et non pas
<<injustifi6). Ce sont les membres du jury qui jugent les
faits et leur conclusion ne doit pas 6tre 6cart6e simple-
ment parce que les juges de la cour d'appel ne pensent
pas qu'ils auraient eux-mimes abouti A la m8me conclu-
sion s'ils avaient si6g6 comme membres du jury. La
conclusion du jury ne peut 8tre rejet6e que si la Cour
d'appel arrive A la conclusion que le verdict est tel
qu'aucun jury compos6 de douze hommes raisonnables
jugeant de fagon judiciaire n'aurait pu aboutir au ver-
dict rendu.

8 [1975] 2 R.C.S. 275.
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As Limerick J.A. pointed out, the learned trial
judge was highly doubtful that the jury could find
that the appellant could have formed the necessary
specific intent. Therefore, as Pigeon J. said, the
Appeal Division must satisfy itself not that there
was evidence but that the weight of such evidence
was not so weak as to make the verdict of the jury
unreasonable. This requirement certainly does not
go to the extent of requiring the Appeal Division to
substitute its opinion for that of the jury but it
does call upon the Appeal Division to determine
whether any twelve reasonable men could possibly
have reached that verdict. In view of all the evi-
dence as to gross intoxication of the appellant and
the very evident doubt expressed by the learned
trial judge as to the appellant's ability to form the
necessary intent, the prosecuting authorities might
well consider whether the new trial which is direct-
ed in these reasons might not be upon the charge
of manslaughter.

For the reasons set out above, I would allow the
appeal and direct a new trial.

The judgment of Martland, Ritchie, Pigeon,
Beetz and Pratte JJ. was delivered by

RITCHIE J.-This is an appeal brought with
leave of this Court from a judgment of the Court
of Appeal of the Province of New Brunswick
affirming the conviction of the appellant at his
trial for murder punishable by life imprisonment
before Barr J. sitting with a jury.

I think it desirable to observe at the outset that
this appeal is concerned with the second trial of
the appellant on the same charge, his conviction at
an earlier trial having been set aside and a new
trial directed by the Court of Appeal of New
Brunswick, for the reasons which are now reported
in (1976), 29 C.C.C. (2d) at p. 540.

The following grounds of appeal are now raised
by the Notice of Appeal to this Court:

That the Court of Appeal erred in law in hold-
ing that the learned trial court judge did not err
in law

Comme l'a signal6 le juge Limerick, le savant
juge du procks doutait fortement que le jury puisse
conclure que l'appelant avait pu former l'intention
sp6cifique n6cessaire. Donc, comme l'a d6clar6 le
juge Pigeon, la Division d'appel devait 8tre con-
vaincue non pas qu'il existait une preuve mais que
le poids de cette preuve n'6tait pas si faible que le
verdict du jury devenait d6raisonnable. Cette exi-
gence ne force certainement pas la Division d'ap-
pel A substituer son opinion A celle du jury, mais
elle exige que la Division d'appel d6cide si douze
hommes raisonnables auraient pu rendre ce ver-
dict. Compte tenu de toute la preuve de l'6tat
d'ivresse avanc6e de l'appelant et du doute trbs
6vident exprim6 par le juge du procks quant A la
capacit6 de l'appelant de former l'intention
requise, les autorit6s responsables de la poursuite
pourraient bien envisager la possibilit6 de faire
subir sur l'accusation d'homicide involontaire cou-
pable le nouveau procks que ces motifs ordonnent.

Pour tous ces motifs, je suis d'avis d'accueillir le
pourvoi et d'ordonner un nouveau proces.

Le jugement des juges Martland, Ritchie,
Pigeon, Beetz et Pratte a 6t6 rendu par

LE JUGE RITCHIE-Le pr6sent pourvoi autoris6
par cette Cour attaque un arrt de la Cour d'appel
de la province du Nouveau-Brunswick qui main-
tient la d6claration de culpabilit6 de l'appelant
prononc6e par un jury pr6sid6 par le juge Barr, sur
une accusation de meurtre punissable d'emprison-
nement A perp6tuit6.

Je crois utile de signaler au d6part que le pr6-
sent pourvoi sur le second procks de l'appelant sur
la meme accusation, sa d6claration de culpabilit6 A
l'issue d'un premier procks ayant 6t6 annul6e par
la Cour d'appel du Nouveau-Brunswick qui a
ordonn6 un nouveau procks. Les motifs de cet arrat
son publi6s A (1976), 29 C.C.C. (2d), A la p. 540.

L'avis d'appel A cette Cour soul6ve les moyens
suivants:

Que la Cour d'appel a commis une erreur de
droit en jugeant que le savant juge du procks
n'avait pas commis d'erreur de droit

[1979] 2 S.C.R.1064
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1. In not holding a voir dire for various state-
ments allegedly made by the accused
appellant;

2. In not instructing the jury that the evidence
of Carl Taylor a Crown witness should be
treated as the evidence of an accomplice;

3. In finding that lack of knowledge, due to
intoxication, that bodily harm inflicted by
any person is likely to cause death is not a
"defence" to a charge of murder, and there-
fore erred in not holding that the evidence of
drunkenness in this case should have reduced
the verdict to manslaughter.

I have had the benefit of reading the reasons for
judgment prepared for delivery by my brother
Spence who deals exhaustively with these three
grounds of appeal and after a comprehensive
review of the fact concludes that the appeal should
be allowed and a new trial should be granted on
both the second and third grounds. Although I find
myself in disagreement with my brother Spence in
the result, I am nevertheless satisfied that he has
accurately summarized the relevant evidence,
which was also reviewed by Limerick J.A. in the
Court of Appeal whose reasons for judgment are
now conveniently reported in (1977), 18 N.B.R.
(2d) at p. 523 et seq.

There can be little doubt that the deceased came
to her death as a result of a vicious beating
administered by the appellant during the night and
early morning of January 4 and 5, 1974, and the
appellant is in fact reported to have made the
observation in a tavern at noon on the 5th that: "I
beat her up; I don't know if she is alive or dead."

The first ground of error alleged by the appel-
lant has to do with statements made by him in the
presence of two police officers who came to the
hotel or rooming house where he resided with the
deceased. The officers had been alerted by a radio
call from their headquarters which had in turn
been occasioned by the fact that one Carl Taylor,
who lives in the house and had been with the
appellant while the brutal beating was being
administered to the deceased, had telephoned to
the hospital because of the girl's condition.

1. En n'ordonnant pas la tenue d'un voir dire A
l'6gard de diffbrentes d6clarations attribu6es
A l'accus6-appelant;

2. En ne donnant pas comme directive au jury
de consid6rer la d6position de Carl Taylor,
un t6moin A charge, comme celle d'un
complice;

3. En statuant que l'ignorance, due A l'ivresse,
que des 16sions corporelles inflig6es par une
personne sont susceptibles de causer la mot
ne constitue pas une ((d6fense)) A une accusa-
tion de meurtre, et partant, en ne statuant
pas que la preuve d'ivresse, dans la pr6sente
affaire, aurait dii entrainer un verdict d'ho-
micide involontaire coupable.

J'ai pu prendre connaissance des motifs de juge-
ment r6diges par mon coll6gue le juge Spence qui
traite de fagon exhaustive de ces trois moyens et,
aprbs un examen minutieux des faits, arrive A la
conclusion que les deuxibme et troisibme moyens
justifient d'accueillir le pourvoi et d'ordonner un
nouveau procks. Tout en ne partageant pas l'avis
de mon coll~gue le juge Spence quant au sort du
pourvoi, j'estime qu'il a bien r6sum6 la preuve
pertinente qui a 6galement 6t6 pass6e en revue par
le juge Limerick de la Cour d'appel, dont les
motifs de jugement sont publi6s A (1977), 18
N.B.R. (2d), aux pp. 523 et suivantes.

II n'y a aucun doute que la victime est morte A
la suite de s6vices graves que lui a fait subir
l'appelant durant la nuit du 4 au 5 janvier 1974;
I'appelant aurait en effet d6clar6 dans une taverne
A midi le 5 janvier:[TRADUCTION] ((Je l'ai battue;
je ne sais pas si elle est morte ou vivante.>

La premibre erreur que relve l'appelant a trait
A des d6clarations qu'il a faites en pr6sence de
deux policiers qui se sont rendus A l'hitel ou
pension oft il demeurait avec la victime. Les poli-
ciers r6pondaient A un appel radio de leur poste,
qui r6sultait de ce qu'un nomm6 Carl Taylor, qui
demeurait au meme h6tel et 6tait avec l'appelant
lorsque la victime a 6t6 brutalis6e, avait t6l6phon6
A l'h6pital A cause de 1'6tat de la jeune fille.
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When the two police constables arrived at the
rooming house they were directed to the appel-
lant's bedroom (No. 25), and upon entering they
found the appellant standing by the bed on which
the victim was lying in an unconscious condition,
with Carl Taylor sitting beside her. Constable
Arbour described the condition of the victim at
this time in the following passage:

Q. Would you describe her, please, as you saw her?

A. She was lying crossways on the bed, her feet
dangling to the floor, but they weren't touching
the floor. She was unconscious. Her eyes were half
shut, she was breathing heavily, and it appeared
that she was snoring. She made snoring sounds.
She was dressed in a sweater and slacks. Mr. Carl
Taylor, who testified earlier, he was sitting on the
bed on Miss Hitchcock's righthand side, and Mr.
Morris would be on her lefthand side near the bed
standing up beside her. When I entered the room,
I asked who had called the ambulance. Mr. Morris
replied, 'I did', and I then asked what the problem
was, and Mr. Morris replied she had been drinking
all night and she had fallen down the stairs on her
way to the bathroom. At this time, Mr. Taylor
spoke up and said, 'Oh, she's all right, she's just
sleeping'. I then asked who she was, and Mr.
Morris replied, 'My wife', and I asked another
question, when she had fallen down the stairs.
Again Mr. Morris replied, 'About an hour ago'.

I agree with my brother Spence that in the
particular circumstances of this case, the learned
trial judge was in error in admitting the statements
made by the appellant on this occasion without the
holding of a voir dire. The police officers were in
uniform and the girl's condition must have made it
obvious that they were investigating a serious case
of assault to say the least. I am, however, also in
agreement with my brother Spence for the reasons
which he has stated, that the conduct of the pro-
ceedings by appellant's counsel who made no
objection to the introduction of this evidence not-
withstanding the fact that a voir dire had been
held in respect to it at the first trial, when taken in
conjunction with the mass of evidence from the
various occupants of the rooming house where the
assault took place, made the error in admitting in
evidence the brief exculpatory statement made by

Lorsque les deux policiers sont arriv6s A la pen-
sion, on les a dirig6s vers la chambre A coucher de
l'appelant (le no 25) et, en entrant, ils ont vu
l'appelant debout prbs du lit oii la victime 6tait
couch6e, inconsciente, et Carl Taylor, assis prbs
d'elle. Le constable Arbour a d6crit I'6tat de la
victime dans le passage suivant de son t6moignage:

[TRADUCTION] Q. D6crivez-la, comme vous l'avez vue.

R. Elle 6tait couch6e en travers du lit, ses pieds
pendaient vers le sol, mais sans le toucher. Elle
6tait inconsciente. Ses yeux 6taient mi-clos, elle
respirait p6niblement et paraissait ronfler. Elle
faisait des bruits de ronflement. Elle portait un
chandail et un pantalon. M. Carl Taylor, qui a
d6jA t6moign6, 6tait assis sur le lit A la droite de
Mule Hitchcock et M. Morris se tenait A sa gauche,
debout prbs du lit. En entrant dans la chambre,
j'ai demand6 qui avait demand6 une ambulance.
M. Morris a r6pondu: (C'est moio; j'ai alors
demand6 quel 6tait le probl~me et M. Morris a
r6pondu qu'elle avait pass6 la nuit A boire et
qu'elle 6tait mont6e en bas de l'escalier en se
rendant A la toilette. A ce moment-lA, M. Taylor a
dit <<Oh! elle va bien, elle dort.o J'ai demand& qui
elle 6tait et M. Morris a r6pondu: oMa femme.
J'ai pos6 une autre question, quant 6tait-elle
tomb6e en bas de l'escalier. M. Morris a r6pondu:
<<l y a environ une heure.

Je suis d'accord avec mon coll6gue le juge
Spence que dans les circonstances particulibres de
cette affaire, le savant juge du procks a commis
une erreur en admettant sans voir dire les d6clara-
tions que l'appelant a faites A ce moment-lA. Les
policiers 6taient en uniforme et I'6tat de la jeune
fille aurait dfi montrer clairement qu'ils enque-
taient sur ce qui 6tait, A tout le moins, une grave
affaire de voies de fait. Je suis toutefois 6galement
de l'avis de mon coll6gue le juge Spence, pour les
motifs qu'il a expos6s, que la d6cision de l'avocat
de l'appelant de ne pas s'opposer A l'introduction
de cette preuve qui, pourant, avait donn6 lieu A un
voir dire au premier procks, si on la joint aux
nombreux t6moignages de diff6rents occupants de
la pension oia les voies de fait on eu lieu, fait que
l'admission erron6e de la breve disculpation que
l'appelant a offerte A la police n'a pas entrain6 de
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the appellant to the police one which occasioned no
substantial wrong or miscarriage of justice and
that this is an appropriate area in which to invoke
the provisions of s. 613(1)(b)(iii) of the Criminal
Code.

The second ground of appeal is directed to the
question of whether or not the evidence justified
the conclusion that Carl Taylor was an accomplice
and whether the learned trial judge erred in failing
to give the appropriate warning to the jury that it
would be dangerous to convict on his uncor-
roborated evidence.

The role played by Taylor in relation to the
sordid events of the night and early morning
during which the beatings were administered to
the deceased can be summarized as follows: Taylor
spent the earlier part of the evening drinking with
the appellant and after the rough treatment of the
girl at the hands of the appellant had started, she
was brought by the appellant to Taylor's room
where further assaults of a violent and vicious
character took place. It was not until the early
morning of the 5th that the appellant dragged the
now unconscious girl by her hair from Taylor's
apartment to his own. These were the circum-
stances under which Taylor made his call to the
hospital which ultimately resulted in the arrival of
the police.

It was contended on behalf of the appellant that
the fact of his having been present during the
terrible events of the night and morning in ques-
tion, and having taken no steps of any kind to stop
the appellant in his actions, was enough of itself to
brand Taylor as an accomplice, but I agree with
my brother Spence that a person does not become
an accomplice merely by witnessing an act and
taking no steps to prevent it and that the evidence
did not justify a finding that Taylor was an accom-
plice in the sense of participating in the crime.

It is, however, contended that two statements
made by Taylor to the police tended to exonerate
the appellant and that in this sense he was an
accessory after the fact, and the trial judge should
have instructed the jury that his evidence, like that
of an accomplice, was such as to make it danger-
ous to act upon it without corroboration.

tort important ou d'erreur judiciaire grave et qu'il
est juste de lui appliquer les dispositions du
sous-al. 613(1)(b)(iii) du Code criminel.

Le deuxibme moyen d'appel porte sur la ques-
tion de savoir si la preuve permettait de conclure
que Carl Taylor 6tait un complice et si le savant
juge du procks a commis une erreur en omettant
d'avertir le jury qu'il serait dangereux de fonder
une d6claration de culpabilit6 sur son t6moignage
non corrobor6.

On peut pr6sumer de la fagon suivante le rble
qu'a jou6 Taylor dans les 6v6nements sordides de
la nuit durant laquelle les sbvices ont 6t6 inflig6s A
la victime: Taylor a pass6 la premiere partie de la
soir6e A boire avec l'appelant et, lorsqu'elle a
commenc6 A subir les mauvais traitements de I'ap-
pelant, la victime 6t6 amenees par l'appelante A la
chambre de Taylor oa il s'est produit d'autres
attaques violentes et cruelles. Ce n'est que tit le
matin du 5 que l'appelant a train6, par les cheveux,
la victime alors inconsciente, de la chambre de
Taylor jusqu'A la sienne. VoilA quelle 6tait la
situation lorsque Taylor a plac6 l'appel A l'h6pital
qui a 6t6 suivi de l'arriv6e de la police.

On a pr6tendu au nom de l'appelant que la
pr6sence de Taylor durant les 6v6nements terribles
de la nuit et son omission d'intervenir aupres de
l'appelant suffisaient pour faire de lui un complice,
mais je suis d'accord avec mon coll6gue le juge
Spence qu'on ne devient pas complice simplement
en 6tant t6moin d'un acte et en n'intervenant pas
pour l'emp8cher et que la preuve ne permettait pas
de conclure que Taylor avait 6t6 complice en ce
sens qu'il aurait particip6 au crime.

On pr6tend cependant que deux d6clarations de
Taylor A la police tendaient A exon&rer l'appelant,
ce qui le rendait complice aprbs le fait, et que le
juge du procks aurait dfi avertir le jury que son
t6moignage, comme celui d'un complice, 6tait tel
qu'il 6tait dangereux de s'y fier sans corroboration.
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In this latter regard, the only evidence relied on
as constituting Taylor an accessory after the fact is
the following: (i) the statement to the police to
which I have referred when he said "Oh, she's all
right, she's just sleeping" and (ii) the admission
made on cross-examination that he had told the
police officers that "nothing happened". The con-
text in which the last mentioned statement was
allegedly made when the police officers first
arrived and Taylor's alleged admission, occurs in
the following passage of his cross-examination:

Q. Now, what did you tell the police happened?

A. I told them nothing happened.

Q. You told them nothing happened. You told them
nothing happened.

A. I was so damn scared I did not know what to say.

Taylor's explanation of both statements is that he
was frightened of the police on his own account
because the beatings had taken place in his room,
and he feared also that the appellant might do him
violence as he had threatened to do in the past. It
is significant also that he described his condition at
the time that he was talking to the police as "I was
in bad shape; I was shook up; I had been drink-
ing-". These latter statements are certainly sup-
ported by the evidence.

The history of the development of the concept of
''an accessory after the fact" is well described in
Crankshaw's Criminal Code of Canada, Seventh
Edition, at p. 65:

The third and most important condition is that a
person in order to be an accessory after the fact must be
shewn to have done some act to assist the principal
offender personally: R. v. Chapple, 9 C. & P. 355; either
to conceal the crime or to evade the pursuit of justice; so
that where, for instance, a person is charged with being
an accessory after the fact to murder, the question for
the jury is whether such person knowing the murder to
have been committed was either assisting the murderer
to conceal the death or in any way enabling him to
escape being brought to justice: R. v. Greenacre, 8 C. &
P. 35. See also R. v. Hansill, 3 Cox C.C. 397.

Acts intended to destroy or conceal things which may
be produced in evidence against a prisoner on his trial
make the doer of such acts an accessory after the fact:
R. v. Levy, 7 Cr. App. Rep. 61, 28 T.L.R. 93.

A cet 6gard, les seules d6clarations cities pour
qualifier Taylor de complice aprbs le fait sont (i)
la d6claration aux policiers dont j'ai d6jA parl6,
lorsqu'il a dit: ((Oh! elle va bien, elle dorts et (ii)
son aveu, en contre-interrogatoire, selon lequel il a
d6clar6 aux policiers: [TRADUCTION] dll ne s'est
rien pass6). Le contexte de cette d6claration que
Taylor aurait faite A l'arriv6e de la police, ou du
pr6tendu aveu, est d6crit dans le passage suivant
de son contre-interrogatoire:

[TRADUCTION] Q. Qu'avez-vous dit aux policiers
s'8tre pass6?

R. Je leur ai dit qu'il ne s'6tait rien pass6.

Q. Vous leur avez dit qu'il ne s'6tait rien pass6. Vous
leur avez dit qu'il ne s'6tait rien pass6.

R. J'avais si diablement peur que je ne savais pas
quoi dire.

L'explication que Taylor a donn6e des deux d6cla-
rations est qu'il a eu peur de la police pour lui-
mime parce que les s6vices avaient t inflig6s
dans sa chambre et il a craint aussi la violence de
l'appelant, celui-ci l'ayant menac6 dans le pass6.
La description qu'il donne de son 6tat au moment
oii il parlait aux policiers est 6galement r6v6latrice:
[TRADUCTION] ((Je me sentais mal; j'6tais boule-
vers6; j'avais bu->; ces dernidres d6clarations sont
certainement confirm6es par la preuve.

L'historique de l'6volution de la notion de ((com-
plicit6 aprds le fait) est bien d6crit dans Crank-
shaw's Criminal Code of Canada, 7- 6dition, A la p.
65:

[TRADUCTION] La troisibme condition et la plus
importante est que pour 6tre complice apris le fait, une
personne doit avoir accompli un acte en vue d'aider
personnellement I'auteur principal: R. v. Chapple, 9 C.
& P. 355; soit A dissimuler le crime soit A 6viter la
poursuite de la justice; ainsi, par exemple, lorsqu'une
personne est accus6e d'8tre complice apr~s le fait d'un
meurtre, la question qui se pose au jury est celle de
savoir si cette personne, sachant que le meurtre avait tA
commis, aidait le meurtrier A dissimuler la mort ou
I'aidait de quelque fagon A 6chapper A la justice: R. v.
Greenacre, 8 C. & P. 35. Voir aussi R. v. Hansill, 3 Cox
C.C. 397.

Les actes qui ont pour but de d6truire ou de dissimu-
ler des choses qui peuvent servir de preuve contre un
accus6 A son proc6s peuvent rendre leur auteur complice
apr6s le fait: R. v. Levy, 7 Cr. App. Rep. 61, 28 T.L.R.
93.
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One does not become an accessory after the fact by
merely neglecting to inform the authorities that a crime
has been committed or by forbearing to arrest the
offender: I Hale 618, 619.

The test of an accessory after the fact seems to be
that he renders, to one known by him to have committed
a criminal offence, some active personal help to enable
him to conceal his offence or hinder his apprehension,
trial or punishment, as by concealing him in the house or
shutting the door against his pursuers until he should
have an opportunity to escape, or by furnishing him with
money or food to support him in hiding, or by supplying
him with a horse to enable him to fly from his pursuers,
or a house or other shelter to conceal him in, or by using
open force or violence to protect him, or by taking
money from him to allow him to escape, or by bribing
his gaoler to let him escape, or by conveying instruments
to the principal offender to enable him to break goal.

In the present circumstances it appears to me to
be relevant to refer to the reasons for judgment of
Lord Denning in Sykes v. The Director of Public
ProsecutionsII at p. 561 where he said, in part:

... if the acts of assistance were done, not to hinder the
arrest of the felon, but with another motive, such as to
avoid arrest himself (see R. v. Jones, [1948] 2 All E.R.
964), or to make money for himself without regard to
what happened to the felon (as in the present case), he
would not be guilty as an accessory after the fact.

In any event, the role of an accessory after the
fact is clearly defined in Canada by s. 23(1) of the
Criminal Code which reads:

23. (1) An accessory after the fact to an offence is one
who, knowing that a person has been a party to the
offence receives, comforts or assists him for the purpose
of enabling him to escape.

The two statements above referred to which are
relied on as evidence that Taylor was an accessory
after the fact, must be read in light of this
definition.

At the time when the first statement was made,
according to the police officer, the victim was

' [1962] A.C. 528.

On ne devient pas complice aprbs le fait simplement
en n6gligeant d'aviser les autorit6s qu'un crime a 6t6
commis ou en n'arr8tant pas l'auteur: I Hale 618, 619.

Il semble que le critbre applicable pour qualifier
quelqu'un de complice aprbs le fait soit d'avoir fourni &
une personne, sachant qu'elle a commis une infraction
criminelle, une aide personnelle active pour lui permet-
tre de dissimuler son infraction ou pour entraver son
arrestation, son procks ou son chitiment, par exemple en
la cachant dans la maison ou en empachant ceux qui la
poursuivent d'entrer jusqu'd ce qu'elle ait l'occasion de
s'6chapper, ou en lui fournissant de l'argent ou des
vivres pour l'aider A se cacher ou en lui procurant un
cheval pour fuir ceux qui la poursuivent, ou une maison
ou un autre abri pour la cacher, ou en utilisant la force
ou la violence pour la prot6ger, ou en acceptant de
l'argent pour lui permettre de s'6vader, ou en soudoyant
son ge6lier pour la laisser s'6vader ou en apportant A
l'auteur principal des outils pour lui permettre de s'6va-
der de prison.

Dans les circonstances de la pr6sente affaire, il
me parait pertinent de citer les motifs de jugement
de lord Denning dans l'arrdt Sykes v. The Director
of Public Prosecutions9, A la p. 561:
[TRADUCTION] ... Si l'aide a 6t6 fournie, non pas pour
empicher I'arrestation du f6lon, mais avec un autre
mobile, comme celui d'6viter soi-mime l'arrestation
(voir R. v. Jones, [1948] 2 All E.R. 964), ou pour
gagner de l'argent sans 6gard A ce qui arrivait au felon
(comme en l'espce), il ne serait pas coupable de compli-
cit6 aprds le fait.

Quoi qu'il en soit, le rble du complice aprbs le
fait est clairement d6fini au Canada par le par.
23(1) du Code criminel qui se lit:

23. (1) Un complice apris le fait d'une infraction est
celui qui, sachant qu'une personne a 6t6 partie A l'infrac-
tion, la regoit, I'aide ou assiste en vue de lui permettre de
s'6chapper.

Les deux d6clarations cit6es pr6c6demment,
invoqu6es comme preuve que Taylor 6tait complice
aprbs le fait, doivent 8tre lues en fonction de cette
d6finition.

Au moment de la premiere d6claration, d'aprbs
le policier, la victime 6tait inconsciente-<<Ses yeux

19 [1962] A.C. 528.
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unconscious-"Her eyes were half shut, she was
breathing heavily, and it appeared that she was
snoring". With all respect to those who hold a
different view, I can find no basis for construing
Taylor's statement "Oh, she's all right, she's just
sleeping" given under these circumstances as justi-
fying the inference that he was an accessory after
the fact as above defined, nor do I find it possible
to read his admission that he told the police "noth-
ing happened" as referable to anything done or
said by him "for the purpose of enabling" the
appellant's escape. I am therefore of opinion that
the trial judge did not err in failing to instruct the
jury that the evidence of Carl Taylor should be
treated as evidence of an accessory after the fact,
and accordingly, no question arises in this case as
to the necessity of warning the jury of the danger
of convicting on the uncorroborated evidence of an
accomplice.

It will accordingly be apparent that I am in
agreement with Mr. Justice Limerick in the Court
of Appeal that there is no evidence that the state-
ments hereinbefore quoted were made by Taylor in
receiving, comforting or assisting the appellant
"for the purpose of enabling" him to escape.

Finally, the appellant alleges that the Court of
Appeal erred in law "in finding that lack of knowl-
edge, due to intoxication, that bodily harm inflict-
ed by any person is likely to cause death is not a
defence to a charge of murder, and therefore erred
in not holding that the evidence of drunkenness in
this case should have reduced the verdict to man-
slaughter". In this regard, I agree with my brother
Spence, for the reasons which he has stated, that
Mr. Justice Limerick, speaking on behalf of the
Court of Appeal, was in error when he said: " . . .
lack of knowledge, due to intoxication, that bodily
harm inflicted by any person is likely to cause
death is not a defence to a charge of murder". In
so stating the law, Mr. Justice Limerick purported
to be following the judgment of Lord Denning in
Attorney General for Northern Ireland v.
Gallagher 20, but in so doing he appears to have
overlooked what Lord Denning said at p. 381 with
respect to offences in which a specific intention is

20 [1963] A.C. 349.

6taient mi-clos, elle respirait p6niblement et
paraissait ronfler. En toute d6f6rence pour ceux
qui ne sont pas de mon avis, je n'arrive pas A
trouver de raison pour interpr6ter la d6claration de
Taylor, <<Oh! elle va bien, elle dorts, faite dans ces
circonstances, comme permettant de conclure qu'il
6tait complice aprbs le fait au sens de la d6finition
pr6cit6e. 11 ne m'est pas possible non plus de voir
dans son aveu suivant lequel il a d6clar6 A la police

Ill ne s'est rien pass6s, un acte accompli ou une
parole prononc6e <<en vue de permettres A l'appe-
lant de s'6chapper. Je suis donc d'avis que le juge
du procks n'a pas commis d'erreur en ne donnant
pas comme directive au jury que le t6moignage de
Carl Taylor devait 8tre consid6r6 comme le t6moi-
gnage d'un complice aprbs le fait et, par cons6-
quent, la pr6sente affaire ne soulkve aucune ques-
tion quant A la n6cessit6 de mettre le jury en garde
contre le danger de reconnaitre coupable sur la foi
du t6moignage non corrobor6 d'un complice.

Il est donc clair que je partage l'avis du juge
Limerick de la Cour d'appel qu'il n'y a aucune
preuve que les d6clarations cit6es ont 6t6 faites par
Taylor alors qu'il recevait, aidait ou assistait l'ap-
pelant ((en vue de lui permettre) de s'6chapper.

Enfin, I'appelant all6gue que la Cour d'appel a
commis une erreur de droit ((en jugeant que l'igno-
rance, due A l'ivresse, que des 16sions corporelles
inflig6es par une personne sont susceptibles de
causer la mort ne constitue pas une d6fense A une
accusation de meurtre et, partant, en ne jugeant
pas que la preuve d'ivresse, dans la prbsente
affaire, aurait dI entrainer un verdict d'homicide
involontaire coupables. A cet 6gard, je suis d'ac-
cord avec mon collkgue le juge Spence, pour les
motifs qu'il a 6nonc6s, que le juge Limerick, en
rendant jugement pour la Cour d'appel, a err6
lorsqu'il a dit << ... l'ignorance, due A l'ivresse, que
les 16sions corporelles inflig6es 6taient susceptibles
de causer la mort ne constitue pas une d6fense A
une accusation de meurtre. En exposant ainsi la
rbgle de droit, le juge Limerick voulait suivre le
jugement de lord Denning dans Attorney General
for Northern Ireland v. Gallagher20 mais, ce fai-
sant, il parait ne pas avoir remarqu6 ce que lord

20 [1963] A.C. 349.
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essential. His Lordship there said, in part:

1. If a man is charged with an offence in which a
specific intention is essential (as in murder, though not
in manslaughter), then evidence of drunkenness, which
renders him incapable of forming that intention, is an
answer: see Beard's case, [1920] A.C. 479 at 501 &
504. This degree of drunkenness is reached when the
man is rendered so stupid by drink that he does not
know what he is doing.

While acknowledging the error in Mr. Justice
Limerick's reasons for judgment, I see no justifica-
tion for the further allegation that he erred in not
holding that the evidence of drunkenness in this
case should have reduced the verdict to man-
slaughter.

In the present case, Mr. Justice Spence has
made an express finding, with which I agree, that
the trial judge correctly instructed the jury in
relation to the possible defence of drunkenness,
and it is the error which he found in the judgment
of Mr. Justice Limerick that appears to have
evoked his suggestion that if a new trial is directed
the prosecuting authorities might well consider
whether such new trial might be upon the charge
of manslaughter. In my view, however, no error
made by the Court of Appeal can alter the fact
that a properly instructed jury, having heard and
seen the witnesses, brought in a verdict of guilty of
murder. Here there was no error in the charge of
the learned trial judge and no errors made in the
Court of Appeal can affect the validity of the
verdict rendered in accordance with that charge.

For all these reasons, I would dismiss this
appeal.

Appeal dismissed, LASKIN C.J. and SPENCE,
DICKSON and ESTEY JJ. dissenting.

Solicitors for the appellant: Campbell, Godfrey
& Lewtas, Toronto.

Solicitor for the respondent: Douglas G. Hunt,
Toronto.

Denning a dit A la p. 381 concernant les infractions
qui exigent une intention sp6cifique:

[TRADUCTION] 1. Si on accuse une personne d'une
infraction qui exige une intention sp6cifique (comme le
meurtre, mais pas l'homicide involontaire coupable), la
preuve d'ivresse qui la rend incapable de former cette
intention constitue une d6fense: voir l'arrat Beard,
[1920] A.C. 479, aux pp. 501 et 504. Ce degr6 d'ivresse
est atteint lorsque la personne a I'esprit tellement obnu-
bil6 par la boisson qu'elle ne sait pas ce qu'elle fait.

Je reconnais qu'il y a une erreur dans les motifs
de jugement du juge Limerick, mais je ne crois pas
qu'on soit fond6 i dire qu'il a commis une erreur
en ne jugeant pas que la preuve d'ivresse dans la
pr6sente affaire aurait dfi entrainer un verdict
d'homicide involontaire coupable.

En l'esp~ce, le juge Spence conclut espress6-
ment, et je suis d'accord avec lui, que le juge du
procks a donn6 des directives correctes au jury
relativement A la d6fense possible d'ivresse, et c'est
l'erreur qu'il a d6cel6e dans le jugement du juge
Limerick qui parait 8tre A la source de sa proposi-
tion que si l'on ordonnait un nouveau procks, les
autorit6s responsables de la poursuite pourraient
bien envisager la possibilit6 de porter une accusa-
tion d'homicide involontaire coupable. A mon avis,
cependant, aucune erreur de la Cour d'appel ne
peut changer quoi que ce soit au fait qu'un jury
ayant regu des directives appropri6es et ayant
entendu et vu les t6moins, a rendu un verdict de
culpabilit6 sur une accusation de meurtre. En l'es-
pace, les directives du savant juge du proc6s ne
comportaient aucune erreur et les erreurs commi-
ses en Cour d'appel ne peuvent avoir d'effet sur la
validit6 du verdict rendu en application de ces
directives.

Pour tous ces motifs, je suis d'avis de rejeter le
pourvoi.

Pourvoi rejet6, le juge en chef LASKIN et les
juges SPENCE, DICKSON et ESTEY dissidents.

Procureurs de l'appelant: Campbell, Godfrey &
Lewtas, Toronto.

Procureur de l'intim&e: Douglas G. Hunt,
Toronto.
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MAXWELL V. THE QUEEN

Dwight Cecil Maxwell Appellant:

and

Her Majesty The Queen Respondent.

1978: October 30, 31; 1979: June 14.

Present: Laskin C.J. and Martland, Ritchie, Spence,
Pigeon, Dickson, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Criminal law - Murder - Evidence - Judge's
charge to jury - Failure to charge jury as to impro-
prieties of witnesses - Witnesses' disregard of judge's
direction not to discuss evidence - Change of testimo-
ny by witnesses under oath - Adequacy of charge.

The victim in this murder was shot in a parking lot
separating two Hamilton hotels at approximately 11:50
p.m. on September 21, 1974. At about the same time
noise like a shot or a backfire attracted the attention of
a passerby to the parking lot where he saw a man
running to a brown or copper coloured van with lettering
which he later identified as the name "Barber Appliance
Services". This witness on entering the parking lot found
the body of the victim on the ground with what proved
to be a fatal gun shot wound in the neck. The van had
been some five feet from the body and a man was seen
running towards it and entering the driver's side while
leaving the door ajar. Two other witnesses testified that
they had seen the van and one was able to take down
what he thought was the number of the licence plate. It
seemed clear that the driver of the van at this time was
the murderer. The evidence was inconsistent with any
other rational explanation. The identified van was on the
night in question in the custody of Penofflo, the firm's
Hamilton manager. Penoffio lived in a house at 87
Augusta Street, Hamilton, which was also occupied by a
friend named Matthews and which the accused was
visiting on the evening in question. The van was found
next to this address shortly after the shooting and at
that time the house was occupied by the accused, Pen-
offio and Matthews. Both Penoffio and Matthews were
obviously potential suspects but neither told a story
putting the other in the hotel parking lot at the fatal
hour. The Crown's case depended almost entirely on
circumstantial evidence although in so far as the state-
ments of the accused and Penoffio were self-serving they
were dependent upon the jury's assessment of their
respective credibility. The accused was convicted of
murder and his appeal was dismissed without recorded
reasons by a unanimous Court of Appeal. The order

Dwight Cecil Maxwell Appelant;

et

Sa Majest6 La Reine Intim&e.

1978: 30 et 31 octobre; 1979: 14 juin.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Spence, Pigeon, Dickson, Beetz, Estey et Pratte.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel - Meurtre - Preuve - Adresse du
juge au jury - Absence de directives quant a l'irrigu-
laritg de certains timoignages - Des timoins n'ont pas
respects l'ordonnance du juge de ne pas discuter des
timoignages - Changement dans la diposition sous
serment de certains timoins - Justesse des directives.

La victime de ce meurtre a 6t6 abattue dans un
terrain de stationnement qui s6pare deux h6tels de
Hamilton, vers 23h50 le 21 septembre 1974. A pen prbs
au m8me moment, un bruit, comme un coup de fusil ou
un rat6 de moteur, a attir6 l'attention d'un passant qui a
vu un homme dans le parc de stationnement courir
jusqu'a une fourgonnette de couleur brune ou cuivrbe
dont le flanc portait une inscription qu'il a par la suite
identifi6e comme 6tant le nom de aBarber Appliance
Services*. Arriv6 sur le terrain de stationnement, ce
t6moin a trouv6 le corps de la victime sur le sol avec une
blessure au cou caus6e par la d6charge d'une arme A feu,
blessure qui s'est av6r6e mortelle. La fourgonnette avait
6t6 stationn6e A environ cinq pieds du corps et on a vu
un homme y courir et entrer par le c6t6 du conducteur
en laissant la porte entrebaill6e. Deux autres t6moins ont
d6clar6 qu'ils avaient vu la fourgonnette quitter le parc
de stationnement et l'un d'entre eux a pu noter par 6crit
ce qu'il a cru 8tre le num6ro de la plaque. Il semblait
clair que la personne qui conduisait le camion A ce
moment-la 6tait le meurtrier. La preuve n'admet aucune
autre conclusion rationnelle. Durant la soir6e en cause,
la fourgonnette identifi6e 6tait sous la garde de Penoffio,
le g6rant de cette entreprise de Hamilton. Penoffio
demeurait dans une maison sise an 87 rue Augusta A
Hamilton, maison qu'occupait aussi un ami du nom de
Matthews et oi l'accus6 6tait en visite ce soir-lA. La
fourgonnette a t6 trouv6e pr~s de cette adresse peu
apr6s le meurtre et, A ce moment-lA, se trouvaient dans
la maison l'accus6, Penoffio et Matthews. Penoffio et
Matthews 6taient, bien entendu, tous deux dans une
situation qui les rendait suspects, mais aucun d'eux n'a
racont6 que I'autre avait 6t6 dans le parc de stationne-
ment de l'h6tel A l'heure fatale. La preuve du ministbre
public 6tait presque entibrement indirecte, encore que
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granting leave to appeal further limited consideration by
this Court to two alleged errors in the judge's charge,
first in failing to caution the jury on the unreliability of
the witness Matthews who changed his testimony after
discussing it overnight with the witness Penoffio in
breach of the trial judge's direction forbidding such
discussion and second in failing to caution the jury on
the unreliability of Penoffio who, inter alia, had made
previous contradictory statements under oath, and who
generally by his evidence and conduct had shown him-
self to be an undesirable and untrustworthy character.

Held (Laskin C.J. and Spence, Dickson and Estey JJ.
dissenting): The appeal should be dismissed.

Per Martland, Ritchie, Pigeon, Beetz and Pratte JJ.:
There was some doubt as to whether Matthews had
heard the order made when Penoffio was giving evidence
forbidding discussions between witnesses. In view of this
the trial judge cannot be said to have been in error in
failing to instruct the jury as to the unreliability of
Matthew's evidence on account of Matthew's having
acted in breach of an order of which he may well have
been unaware. Further the change in Matthews' evi-
dence had no direct bearing on the whereabouts of
Maxwell at the time of the murder, its sole effect was to
support the evidence of Penoffio as against that of the
accused. In these circumstances a change in evidence
from "I cannot remember" to saying "I have now been
reminded" did not give rise to such an inconsistency as
to require a special caution in the judge's charge.

There is no doubt that Penoffio was unreliable; how-
ever the present case is distinguishable from Binet v.
The Queen, [1954] S.C.R. 52, where the witness was an
accomplice and a perjurer. Here there was no suggestion
that Penoffio was an accomplice, it being on the con-
trary urged that he was a suspect. Furthermore as the
only vital issue was here the identity of the driver of the
van at the time of the murder, a matter on which
Penoffio gave no evidence, his perjury was not con-
cerned with this single material question and in the
circumstances the trial judge was guilty of no error in
failing to give more instruction than he did in respect to
this witness.

les d6clarations de l'accus6 et de Penoffio, dans la
mesure oa elles ont 6t6 faites dans l'int6r8t de leur
auteur, aient 6t6 sujettes A l'6valuation par le jury de la
cr6dibilit6 respective des t6moins. L'accus6 a 6t6 d6clar6
coupable de meurtre et son appel a 6t6 rejet6 sans motifs
6crits par un arrt unanime de la Cour d'appel. Le
jugement accordant I'autorisation d'appeler a en outre
limit6 l'examen par cette Cour A deux erreurs contenues,
all6gue-t-on, dans l'adresse du juge, premikrement
l'omission d'avertir le jury de se d6fier du t6moin Mat-
thews qui a modifi6 son t6moignage aprbs en avoir
discut6 au cours de la nuit avec le t6moin Penoffio,
contrevenant ainsi A la directive du juge de premibre
instance interdisant pareille discussion, et deuxime-
ment l'omission d'avertir le jury de se d6fier de la
d6position de Penoffio qui, notamment, avait antbrieure-
ment fait sous serment des d6clarations contradictoires
et dont le t6moignage et le comportement ont d6montr6
qu'il 6tait un personnage ind6sirable et peu digne de foi.

Arrit (le juge en chef Laskin et les juges Spence,
Dickson et Estey 6tant dissidents): Le pourvoi doit 6tre
rejet6.

Les juges Martland, Ritchie, Pigeon, Beetz et Pratte:
Il existe des doutes sur la question de savoir si Matthews
a entendu l'ordonnance, prononce pendant le t6moi-
gnage de Penofflo, interdisant les discussions entre
t6moins. Compte tenu de cela, on ne peut pas dire que le
juge de premiere instance a fait une erreur en omettant
d'avertir le jury de se d6fier du t6moin Matthews parce
que ce dernier aurait agi en contravention d'une ordon-
nance dont il peut avoir ignor6 I'existence. En outre, le
changement dans le t6moignage de Matthews n'avait
aucun lien direct avec les all6es et venues de Maxwell au
moment du meurtre, son seul effet 6tait de confirmer le
t6moignage de Penofflo aux d6pens de celui de l'accus6.
Dans ces circonstances, le changement de Kje ne me
souviens pass A con vient de me rappeler, ne comporte
aucune inconsistance telle que le juge soit oblig6 d'ins6-
rer un avertissement sp6cial dans son adresse au jury.

Sans aucun doute Penofflo n'6tait pas fiable; cepen-
dant, la pr6sente affaire se distingue de Binet c. La
Reine, [1954] R.C.S. 52, oia le t6moin 6tait un complice
et un parjure. Rien ici ne laisse penser que Penoffio est
un complice; au contraire, on a pr6tendu qu'il 6tait un
suspect. De plus, 6tant donn6 que Ia seule question
essentielle en l'esp6ce porte sur l'identit6 du conducteur
de la fourgonnette au moment du meurtre, et quant A
cette question, Penoffio n'a apport6 aucun 616ment de
preuve, son parjure ne portait pas sur la seule question
importante et, dans les circonstances, le juge de pre-
mibre instance n'a commis aucune erreur en omettant de
donner plus de directives qu'il ne l'a fait en ce qui
regarde le t6moin.
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Per Laskin C.J. and Spence, Dickson and Estey JJ.
dissenting- In this case any evidence as to who commit-
ted the crime was fragile at best. Circumstantial entire-
ly, there was in it ground for suspicion against Penoffio
and Matthews as well as against the accused. Credibility
was central to the case against any one of them and how
the trial judge charged the jury on credibility in light of
the contradictions in Penoffio's evidence under oath and
the disobedience of Penoffio and Matthews of the order
against discussion of the evidence were crucial to the
proper disposition of the appeal.

The charge to the jury consisted of a narrative review
of the evidence leaving it to the jury to decide as to
which submissions or theories to accept. The inconsist-
ent statements of Penoffio under oath and the breach of
the judge's order to the witnesses were left to the jury as
going to simple credibility. The charge was inadequate,
both as regards Penoffio and Matthews there was non-
direction amounting to misdirection. Not only were
these witnesses who might have had an interest in
exculpating themselves at the expense of the accused but
also their interest was associated with such testimonial
improperties as called for a clear caution against receiv-
ing and weighing their evidence by the standards appli-
cable to an independent witness. The defence here was
that it was not the accused but more likely Penofflo who
killed the deceased. It was Penoffio who had motive, not
the accused. The conflict in their evidence was striking
and related to the van, a vital link in the murder. In
more than one of Penoffio's versions he would have had
easy access to the van. The jury was entitled to find that
Penoffio was a perjured witness and should have been
warned in the terms approved in Binet v. The Queen.

There were three circumstances which certainly in
their cumulative effect called for a strong caution by the
trial judge to the jury against accepting the evidence
upon which the Crown's case was founded, first, the
self-interest of the witnesses, second, the inconsistent,
contradictory statements under oath on vital issues and
third, the breach of the judge's order; a caution especial-
ly necessary, absent independent evidence corroborative
of the tainted witnesses.

[Binet v. The Queen, [1954] S.C.R. 52 distinguished;
Lucas v. The Queen, [1963] 1 C.C.C. 1; Rustad v. The
Queen, [1965] S.C.R. 555 rev'g 9 [1965] 1 C.C.C. 323
referred to.]

Le juge en chef Laskin et les juges Spence, Dickson et
Estey, dissidents: Dans la pr6sente affaire, la preuve de
l'identit6 de celui qui a commis le crime est pour le
moins fragile. Entibrement indirecte, la preuve nous
permet de soupgonner Penoffio et Matthews aussi bien
que l'accus6. La cr6dibilit6 est une question centrale
quant A la preuve contre n'importe lequel d'entre eux et
les directives du juge de premibre instance sur cette
question sont capitales pour en arriver A une d6cision
juste dans ce pourvoi, compte tenu des contradictions
dans le t6moignage asserment6 de Penoffio et de sa
d6sob6issance et de celle de Matthews A l'ordonnance du
juge interdisant de discuter des t6moignages.

L'adresse au jury a relat6 la preuve, laissant au jury le
soin de d6cider quelle th6orie ou quelle pr6sentation il
devait accepter. Les d6clarations contradictoires sous
serment de Penoffio et sa violation de l'ordonnance du
juge relative aux t6moins ont 6t6 pr6sent6es au jury
comme relevant simplement de la cr6dibilit6. L'adresse
6tait insuffisante en ce qui concerne A la fois Penoffio et
Matthews. Il y a eu absence de directives 6quivalant A
des directives erron6es. Non seulement ces t6moins pou-
vaient-ils avoir int6r~t A se disculper aux d6pens de
l'accus6, mais leur int6ret 6tait reli6 i des irr6gularit6s
de t6moignage de fagon A exiger un avertissement clair
contre l'acceptation et l'6valuation de leur t6moignage
suivant les m8mes normes que celles qui s'appliquent A
un t6moin ind6pendant. La d6fense 6tait que ce n'6tait
pas l'accus6 mais tout probablement Penoffio qui avait
tu6 la victime. Penoffio avait un motif, mais pas l'ac-
cus6. Les divergences dans leur t6moignage 6taient frap-
pantes et relibes A la fourgonnette, un chainon essentiel
dans le meurtre. Plus d'une version de Penoffio montre
qu'il aurait eu facilement acc~s A la fourgonnette. Le
jury aurait &6t justifi6 de conclure que Penofflo 6tait un
parjure et on aurait dfi I'avertir dans les termes approu-
v6s par l'arret Binet c. La Reine.

Trois circonstances de la pr6sente affaire appelaient,
du moins A cause de leur effet cumulatif, un avertisse-
ment en termes trbs forts par le juge de premidre
instance quant A I'acceptation par le jury de la preuve du
ministire public: premikrement, l'int6ret des t6moins,
deuxibmement, les d6clarations contradictoires sous ser-
ment sur des questions essentielles et troisibmement, la
violation de l'ordonnance du juge; un avertissement
d'autant plus n6cessaire qu'il n'y avait aucune corrobo-
ration ind6pendante des t6moins suspects.

[Jurisprudence: Lucas v. The Queen, [1963] 1 C.C.C.
1; Rustad c. La Reine, [1965] R.C.S. 555 infirmant
[1965] 1 C.C.C. 323] Distinction faite avec l'arrat Binet
c. La Reine, [1954] R.C.S. 52.
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MAXWELL C. LA REINE Le Juge en Chef

APPEAL from a judgment of the Court of
Appeal for Ontario dismissing without recorded
reasons an appeal from a conviction at trial by
O'Leary J. sitting with a jury on a charge of
murder. Appeal dismissed, Laskin C.J. and
Spence, Dickson and Estey JJ. dissenting.

C. C. Ruby, for the appellant.

D. Watt, for the respondent.

The judgment of Laskin C.J. and Spence, Dick-
son, and Estey JJ. was delivered by

THE CHIEF JUSTICE (dissenting)-This is an
appeal, by leave of this Court, from a judgment of
the Ontario Court of Appeal dismissing, without
recorded reasons, an appeal by Maxwell from his
conviction of murder after a trial before O'Leary
J. and a jury. Leave to appeal was granted by this
Court on the following composite question:

Did the Ontario Court of Appeal err in refusing to find
that the trial Judge erred, in the circumstances of this
case, in (1) failing to caution the jury on the unreliabili-
ty of the witness Matthews who changed his testimony
after discussing it overnight with the witness, Penoffio,
in breach of the trial Judge's direction forbidding any
such discussion; and (2) in failing to caution the jury on
the unreliability of the evidence of Penoffio who, inter
alia, had made previous contradictory statements under
oath?

The accused, thirty-two years of age at the
material time, was then the operator of a small
painting and construction business. He had served
in the Canadian armed forces, worked as a prison
guard, in security service and as a special con-
stable with the traffic division of the Hamilton
Police Department, and later as a house detective
for a hotel before going into business for himself.
He worked concurrently part-time for Barber
Appliance Services and was at the time of the
alleged offence doing some painting for one Stone-
house and for one Penoffio and was given a key to
the latter's home in that connection. He was wont
to sleep overnight in the homes where he was
working but did have a residence of his own.

POURVOI A l'encontre d'un arr8t de la Cour
d'appel de l'Ontario qui a rejet6 sans motifs 6crits
un appel d'une d6claration de culpabilit6 par un
jury lors d'un procks pr6sid6 par le juge O'Leary
sur une accusation de meurtre. Pourvoi rejet6, le
juge en chef laskin et les juges Spence, Dickson et
Estey 6tant dissidents.

C. C. Ruby, pour l'appelant.

D. Watt, pour l'intimbe.

Le jugement du juge en chef Laskin et des juges
Spence, Dickson et Estey a 6t6 rendu par

LE JUGE EN CHEF (dissident)-Sur autorisa-
tion de cette Cour, le pourvoi est interjet6 A l'en-
contre d'un arr~t de la Cour d'appel de l'Ontario
qui a rejet6, sans motifs 6crits, I'appel de Maxwell
de sa condamnation pour meurtre par un jury
pr6sid6 par le juge O'Leary. Le pourvoi a t
autoris6 sur la question suivante qui contient deux
moyens d'appel:
La Cour d'appel de l'Ontario a-t-elle commis une erreur
en refusant de conclure que le juge de premiere instance
s'6tait tromp6, dans les circonstances de l'esp~ce, en 1)
omettant d'avertir le jury de se d6fier du t6moin Mat-
thews, qui a modifi6 son t6moignage aprbs en avoir
discut6 au cours de la nuit avec le t6moin Penofflo,
contrevenant ainsi A la directive du juge de premiere
instance interdisant pareille discussion; et 2) en omet-
tant d'avertir le jury de se d6fier de la preuve pr6sent6e
par Penoffio qui, notamment, avait d6jA fait sous ser-
ment des d6clarations contradictoires?

Ag6 de trente-deux ans A l'6poque, l'accus6
exploitait une petite entreprise de peinture et de
construction. II avait servi dans les forces arm6es
canadiennes, travaill6 comme gardien de prison,
comme agent de s6curit6 et comme constable sp6-
cial A la division de la circulation du Hamilton
Police Department et ensuite comme detective
priv6 pour un h6tel avant de se lancer A son
compte. En m8me temps, il travaillait A temps
partiel pour Barber Appliance Services et, au
moment de l'infraction all6gu6e, un nomm6 Stone-
house et un nomm6 Penofflo l'employaient comme
peintre; c'est pourquoi il avait la clef de la maison
de Penoffio. Bien qu'il efit I'habitude de passer la
nuit dans les maisons oia il travaillait, il avait sa
propre r6sidence.
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The deceased, victim of the killing, one Maurice
Rodriguez, had been seen in one of the beverage
rooms in the Elmar Hotel in Hamilton, Ontario,
on the evening of September 21, 1974 and was also
seen to leave by himself at about 11:30 p.m. He
was shot and killed a short time later in a parking
area between the Elmar and another hotel. There
was evidence of a noise like a backfire or a shot
being heard, coming from the parking area, and of
a man seen running to a parked van which he
drove away. Several witnesses described the van
which had Barber Appliance Services written on
the side and one witness noted the licence number
as it was driven away. Shortly after midnight,
about 12:05 or 12:10 a.m. in the morning of
September 22, 1974, the van was located in the
driveway of a house belonging to the witness Pen-
offlo. The fact that the witness who took the
licence number was mistaken as to one digit of the
licence did not impede the speedy discovery of the
van. The house, at 87 Augusta Avenue, was about
three to five minutes' driving time distant from the
Elmar Hotel.

It is obvious, there being no evidence of any
other possibility, that whoever drove the van away
from the parking lot was the killer of Rodriguez.

The deceased had been a tenant of Penofflo at
87 Augusta for about a year, until Penoffio ter-
minated the tenancy in April 1974 by notice to
quit, allegedly because of the deceased's mis-
behaviour which brought the police to the premises
several times. There was resulting hostility be-
tween the deceased and Penoffio, who testified to
harassing telephone calls by a caller, whom he
believed to be the deceased and who hung up when
the telephone was answered. There were other
incidents, which need not be narrated, indicating a
bad relationship between the deceased and
Penofflo.

Penoffio, at the material time, was the Hamilton
manager of an appliance service, Barber's Appli-
ance Services. The van seen leaving the scene of
the murder belonged to this firm and carried the
firm name on its side. Penoffio had picked up the

La victime du meurtre, un nomm6 Maurice
Rodriguez, avait 6t6 vu dans un des bars de l'h6tel
Elmar A Hamilton, Ontario, le soir du 21 septem-
bre 1974 et on l'avait 6galement vu partir seul vers
23h30. Il a 6t6 abattu quelques minutes plus tard
dans un terrain de stationnement entre l'h6tel
Elmar et un autre h6tel. On a d6clar6 en preuve
avoir entendu un bruit comme un rat6 de moteur
ou un coup de feu dans le terrain de stationnement
et avoir vu un homme courir vers une fourgonnette
stationn6e pour s'enfuir A son volant. Plusieurs
t6moins ont d6crit la fourgonnette qui portait l'ins-
cription Barber Appliance Services sur le flanc et
un des t6moins a pris note du numbro de la plaque
comme la fourgonnette s'6loignait. Peu de temps
aprbs minuit, vers minuit et cinq ou minuit et dix,
le 22 septembre 1974, la fourgonnette a 6t6 retrou-
v6e dans l'entr6e d'une maison appartenant au
t6moin Penoffio. Le fait que le t6moin qui a not6 le
numbro d'immatriculation s'est tromp6 d'un chif-
fre n'a pas emp8ch6 qu'on retrouve rapidement le
v6hicule. La maison du 87 avenue Augusta 6tait
situ6e A peu de distance de l'h6tel Elmar, environ
trois A cinq minutes en voiture.

Il est 6vident, 6tant donn6 que la preuve n'admet
aucune autre possibilit6, que la personne qui a
quitt6 le terrain de stationnement au volant de la
fourgonnette est l'auteur du meurtre de Rodriguez.

La victime avait 6t6 un locataire de Penoffio au
87 Augusta pour environ un an jusqu'A ce que
Penoffio mette fin au bail au mois d'avril 1974 par
un avis de quitter les lieux, lequel all6guait sa
mauvaise conduite qui aurait amen6 la police A la
maison A plusieurs reprises. Il en est r6sult6 un
sentiment d'hostilit6 entre la victime et Penoffio
qui a d6clar6 avoir 6 importun6 par des appels
t616phoniques d'une personne, qu'il a cru 6tre la
victime et qui raccrochait lorsqu'on r6pondait au
t6l6phone. Il y avait d'autres incidents qu'il n'est
pas n6cessaire de relater qui indiquaient que les
rapports entre la victime et Penoffio 6taient
tendus.

Penoffio, au moment des 6v6nements, 6tait le
g6rant A Hamilton d'un commerce d'appareils,
Barber's Appliance Services. La fourgonnette
qu'on avait vu quitter la scene du meurtre apparte-
nait A cette entreprise et portait sa raison sociale
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van on September 20, 1974 from the owner of the
firm and left his own car with the owner. Of the
three or four keys to the van, the owner had one,
Penoffio had one and one was kept by an employee
in Brantford where the firm also operated.

There was no evidence that the accused Max-
well was at the Elmar Hotel in the evening of
September 21. The accused knew the deceased
and, on the evidence, they were on friendly terms.
There was no motive on Maxwell's part to harm or
kill the deceased. The accused had slept at the
home of a witness, Stonehouse, on the night of
September 20, being engaged in doing some paint-
ing for him. The next evening, September 21,
Stonehouse and a friend of his invited the accused
to join them for a drink at a tavern, the Running
Pump. He declined, saying he was going to visit
Penoffio. Stonehouse testified that he and his
friend had offered to give the accused a lift and he
was dropped at 87 Augusta about 10:25 p.m.,
saying as he left "I will see you cats later".
According to Stonehouse, the accused did not turn
up at the Running Pump, but Stonehouse did see
Penoffio there that evening.

The accused gave evidence as did Penoffio and
also the then tenant of Penoffio, one Robert Mat-
thews. It is the conflict in their evidence, a conflict
on crucial matters, that goes to the heart of the
two issues on which this Court gave leave.

I refer first to the evidence of the accused as to
the course of events after he came to Penoffio's
house at 10:25 or 10:30 p.m. on September 21. He
testified that he went there at Penoffio's tele-
phoned request to meet him about 10 p.m., the
accused believing it was to join him in going out
for a few drinks to a tavern, the Corktown, which
they visited two or three times a week. The
accused let himself into the house with a key
which he had been given while he was painting on
the premises. Penoffio was not at home-the
accused even knocked at the bedroom door-so he
helped himself to a bottle of beer and, when
Penoffio did not return, assumed he had gone on

sur le flanc. Penoffio avait pris la fourgonnette le
20 septembre 1974 chez le propri6taire de l'entre-
prise et lui avait laiss6 sa propre voiture. Des trois
ou quatre clefs de la fourgonnette, le propri6taire
en avait une, Penoffio une autre et une autre 6tait
gard6e par un employ6 A Brantford ofi l'entreprise
exergait aussi ses activit6s.

Aucune preuve n'6tablit que l'accus6 Maxwell
6tait A l'h6tel Elmar dans la soir6e du 21 septem-
bre. L'accus6 connaissait la victime et d'aprbs la
preuve, ils 6taient en bons termes. Il n'y avait
aucun mobile de la part de Maxwell de faire du
mal A la victime ou de la tuer. L'accus6 avait
couch6 chez un t6moin, Stonehouse, la nuit du 20
septembre parce qu'il faisait des travaux de pein-
ture pour lui. Le lendemain soir, le 21 septembre,
Stonehouse et un de ses amis ont invit6 l'accus6 A
se joindre A eux pour aller prendre un verre A une
taverne, le Running Pump. II a refus6, d6clarant
qu'il s'en allait rendre visite A Penoffio. Stone-
house a d6clar6 que son ami et lui avaient offert de
conduire l'accus6 qui a 6t6 d6pos6 au 87 Augusta A
environ 22h25. II a dit en les quittant [TRADUC-
TION] je vous reverrai plus tard les amis*. D'apres
Stonehouse, I'accus6 ne s'est pas montr6 au Run-
ning Pump mais Stonehouse y a vu Penoffio ce
soir-IA.

L'accus6 a t6moign6 tout comme Penoffio et le
locataire de Penoffio A l'6poque, un nomm6 Robert
Matthews. C'est la divergence entre leurs t6moi-
gnages, une divergence sur des points cruciaux, qui
est au fond des deux questions sur lesquelles cette
Cour a autoris6 l'appel.

Je me reporte d'abord au t6moignage de l'accus6
quant A la suite des 6v6nements aprds son arrivee A
la maison de Penoffio A 22h25 ou 22h30 le 21
septembre. II a d6clar6 qu'il s'y est rendu parce
que Penoffio l'avait appel6 pour lui demander de le
rencontrer A 22h environ, I'accus6 croyant qu'il
voulait aller prendre un verre dans une taverne, le
Corktown, oi ils allaient deux ou trois fois par
semaine. L'accus6 est entr6 dans la maison en
utilisant une clef qu'on lui avait remise alors qu'il
faisait de la peinture dans la maison. Penoffio n'y
6tait pas-l'accus6 a m8me frapp6 A la porte de la
chambre A coucher-il s'est donc servi une bou-
teille de bibre et, comme Penoffio ne revenait pas,
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ahead to the Corktown. Finding a car key on the
kitchen counter, he took the van and drove to the
Corktown looking for Penoffio. He had a few draft
beers and after fifteen or twenty minutes he drove
back to 87 Augusta and parked the van in the
driveway. Penoffio was not in the house and the
accused took a pint of beer from the refrigerator
and went into the living room where he turned on
the television for the 11 o'clock news. He then
listened to some music and drank some more beer.
About this time he heard and caught a glimpse of
someone leaving the house by the back door. He
was unable to identify the person but it was not
Penoffio. Shortly thereafter, about midnight, Pen-
offio did come in from the back door. A few
minutes later the police arrived.

Penoffio testified that he awakened about 10:30
p.m. on the evening of September 21 and found
the accused at his place with the tenant Matthews.
He said they watched television for a time, and
then he and the accused drove in the van to the
Corktown, with Penoffio driving. The place was
full and Penoffio decided not to stay, gave the key
of the van to the accused and walked over to the
Running Pump where he drank some beer and
then returned to the Corktown. He had left the
accused at the Corktown about 11 p.m. and it was
about midnight when he returned. The accused
was not there and, after having a beer, Penoffio
walked home, arriving about 12:05 to 12:10 a.m.
The van was in the driveway and the accused was
in the kitchen having a bottle of beer. The police
arrived shortly thereafter.

Penofflo testified at the trial that when he and
the accused were driving to the Corktown the
accused had asked for the loan of the van next day,
Sunday, to enable him to move some furniture.
Penoffio agreed. The van at that time contained a
large number of vacuum cleaners. It was put to
Penoffio on cross-examination that he had testified
at the preliminary inquiry that the accused had
asked to borrow the van on the following Tuesday
to move a stove. The transcript, which the Court
reporter said was accurate, showed that he did say

il a pr6sumb qu'il s'6tait rendu au Corktown. Trou-
vant une clef de voiture sur le comptoir de cuisine,
il a pris la fourgonnette et s'est rendu au Corktown
pour rencontrer Penoffio. II a bu quelques verres
de bibre et aprbs quinze ou vingt minutes, il est
revenu au 87 Augusta et a stationn6 la fourgon-
nette dans l'entrbe. Penoffio n'6tait pas IA et l'ac-
cus6 a pris une bouteille de bibre dans le
r6frig6rateur. Il s'est rendu au salon pour 6couter
les nouvelles t6l6visbes de 23h. II a ensuite 6cout6
un peu de musique et bu encore un peu de bibre.
C'est A peu pres A ce moment qu'il a entendu et
m8me entrevu quelqu'un qui quittait la maison par
la porte de derriere. Il n'a pu identifier cette
personne mais ce n'6tait pas Penoffio. Quelque
temps aprbs, vers minuit, Penofflo est entr6 par la
porte de derriere. La police est arriv6e quelques
minutes plus tard.

Penoffio a d6clar6 qu'il s'est r6veill6 A environ
22h30 le 21 septembre et que l'accus6 se trouvait
chez lui avec le locataire Matthews. II a dit qu'ils
ont regard6 la t616vision pendant quelque temps
pour ensuite aller au Corktown en fourgonnette.
C'est Penoffio qui conduisait. L'endroit 6tait
bond6 et Penoffio a d6cid6 de ne pas rester; il a
donn6 la clef de la fourgonnette A l'accus6 et s'est
rendu A pied au Running Pump oi il a bu de la
bibre; il est ensuite retournb au Corktown. II avait
quitt6 l'accus6 au Corktown A environ 23h et il
6tait environ minuit lorsqu'il y retourna. L'accus6
n'y 6tait pas et aprs avoir bu une bibre, Penoffio
est rentr6 chez lui A pied et est arriv6 entre minuit
et cinq et minuit et dix. La fourgonnette 6tait dans
l'entr6e et l'accus6 6tait dans la cuisine en train de
boire une bouteille de bibre. La police est arriv6e
peu apres.

Penoffio a d6clar6 au proc6s qu'en se rendant au
Corktown, I'accus6 lui avait demand6 s'il pouvait
emprunter la fourgonnette pour le lendemain,
dimanche, pour d6m6nager des meubles. Penoffio
lui a donne la permission. A ce moment-lA, le
v6hicule contenait un grand nombre d'aspirateurs
6lectriques. En contre-interrogatoire, on a con-
front6 Penoffio avec son t6moignage A l'enquate
pr6liminaire ofi il affirmait que l'accus6 lui avait
demand6 d'emprunter la fourgonnette pour le
mardi suivant pour d6m6nager une cuisinidre. La
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Tuesday at the preliminary hearing but he said at
the trial that this was a mistake. Again, at the
preliminary inquiry, Penofflo testified that after
drinking at the Running Pump on the evening of
September 21 (after he left the accused at the
Corktown) he went directly home without going
back to the Corktown. He said then, it being about
a quarter to twelve, that

I walked up King Street to Catherine and up Catherine
to my house. I noticed the truck in the driveway and I
knew the lights in my house were on. So, I went to the
back door and went into the kitchen.

At the trial he said his answers were untrue, that
he did not walk up King Street to Catherine and
up to Catherine to his house, but that he walked
"up" Walnut from the Running Pump to the
Corktown.

Walnut Street ran parallel to and was east of
Catherine Street. Both were intersected by King
Street and by Main Street which was below King
Street. Caroline Street ran parallel to Catherine
Street but at some distance to the west. The Elmar
Hotel was at or near the corner of Caroline and
Main and thus northwest of Penofflo's house
which was on Augusta at the corner of Catherine.
The Running Pump was north of his house and the
Corktown was south of it. His evidence at the
preliminary inquiry meant that he would be walk-
ing south from the Running Pump close to mid-
night to get to his house. His evidence at trial
meant that he would be walking north on Cathe-
rine Street from the Corktown to get home. A
police officer had testified at the preliminary
inquiry that while Penoffio's house was under sur-
veillance shortly after midnight, he had seen Pen-
offio walking north on Catherine Street to the
house. Penoffio's change of testimony at the trial
thus made it conform to the police officer's tes-
timony at the preliminary hearing. He gave evi-
dence that he had sought but not obtained from a
police officer a copy of his evidence at the prelim-
inary hearing while in custody during the first trial
of the accused. He had been arrested for failure to
appear at the first trial of the accused, which had
resulted in a mistrial, and had been released after

transcription qui a 6t6 certifi6 fiddle par le st6no-
graphe officiel montre qu'il avait effectivement dit
mardi A l'enqu8te pr6liminaire mais il a d6clar6 au
procks s'8tre tromp6. Aussi, A l'enqute pr6limi-
naire, Penoffio a t6moign6 qu'aprds avoir pris un
verre au Running Pump durant la soir6e du 21
septembre (apr~s avoir laiss6 l'accus6 au Cork-
town), il s'est rendu directement chez lui sans
retourner au Corktown. II a alors d6clar6, qu'a
environ 23h45, il
[TRADUCTION] a emprunt6 la rue King jusqu'A la rue
Catherine et de IA jusque chez moi. J'ai remarqu6 le
camion dans I'entr6e et j'ai vu que les lumibres dans ma
maison 6taient allum6es. Je me suis alors dirig6 vers la
porte de derriere et je suis entr6 dans la cuisine.

Au procks, il a d6clar6 que ses r6ponses n'6taient
pas v6ridiques, qu'il n'a pas remont6 la rue King
jusqu'A Catherine et Catherine jusqu'A sa maison
mais qu'il a pris la rue Walnut du Running Pump
jusqu'au Corktown.

La rue Walnut est A l'est de la rue Catherine et
parallble A cette dernidre. Les deux sont travers6es
par la rue King et par la rue Main, cette dernidre
6tant un peu plus loin que la rue King. La rue
Caroline est parallkle A la rue Catherine mais A
quelque distance A l'ouest. L'h6tel Elmar est au
coin de Caroline et Main (ou prbs de IA) et donc au
nord-ouest de la maison de Penoffio sise sur
Augusta au coin de Catherine. Le Running Pump
est au nord de sa maison et le Corktown au sud.
Son t6moignage A l'enquate prbliminaire signifie
qu'il se serait dirig6 vers le sud A partir du Run-
ning Pump pour se rendre A sa maison peu avant
minuit. Un agent de police a t6moign6 A I'enquate
prbliminaire qu'alors que la maison de Penoffio
6tait sous surveillance peu de temps aprbs minuit,
il avait vu Penoffio marcher sur la rue Catherine,
direction nord, vers sa maison. Le changement de
t6moignage de Penofflo au procks rendait son
t6moignage conforme A celui du policier A l'en-
quote prbliminaire. Il a d6clar6 qu'il avait
demand6 sans succ6s A un agent de police une
copie de son t6moignage A l'enqute pr6liminaire
alors qu'il 6tait en 6tat d'arrestation durant le
premier procks de l'accus6. II avait 6t6 arret6 pour
d6faut de comparaitre au premier procks de l'ac-
cus6 qui s'est termin6 par une ordonnance d'annu-
lation et il avait 6t6 lib6r6 aprds deux jours sur la
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two days on his promise to appear at the second
trial.

It must be remembered, however, that the offi-
cer was maintaining a surveillance of Penoffio's
house after the murder was committed, and his
testimony was that he saw Penoffio walking north
to his house at about 12:10 a.m.

Again, in his evidence at trial Penoffio stated
that he had never lent the van to Matthews. This
was contrary to his evidence at the preliminary
enquiry where he said the opposite. He did say at
trial that the key to the van was usually kept on a
ring on a nail in the kitchen of his house and that
different persons had had access to it.

I come to Matthews' testimony. He stated in
evidence that he watched television until about
10:30 p.m. on September 21, after which he went
to bed. According to him, the accused arrived at
the house while he was watching television but
they did not speak, although Matthews knew the
accused. He said Penoffio was in his bedroom (a
downstairs room) and did not join in watching
television before he, Matthews, went off to bed.
He said in chief that he could not remember
whether he had seen Penoffio at the house before
going to bed.

The trial judge had made an express order, of
which both Penoffio and Matthews were aware,
for the exclusion of other witnesses from the court
room while evidence was being given by one of
them and that witnesses who had completed their
testimony were not to speak about the case during
any recess with those who had not. Matthews'
examination in chief had concluded at the end of a
day's hearing and, despite the judge's order, Pen-
offio spoke to Matthews during the night recess
and prior to his cross-examination. In the result,
admitting that Penoffio had spoken to him, Mat-
thews said on cross-examination that he had
dinner with Penoffio the evening of September 21
at the house, that he talked with the accused when
the latter arrived, that he did see Penoffio that
evening before going to bed. It appears from the
record that his change of testimony to say that he

foi d'une promesse de comparaitre au second
proces.

On doit se souvenir toutefois que le policier
surveillait la maison de Penoffio aprds le meurtre
et son t6moignage est A l'effet qu'il a vu Penoffio
marcher, direction nord, vers sa maison A environ
minuit et dix.

Dans son t6moignage au procks, Penoffio a
d6clar6 qu'il n'avait jamais pr~t6 la fourgonnette A
Matthews. Cette d6claration contredisait son
t6moignage A l'enqute pr6liminaire od il avait dit
le contraire. II a d6clar6 au procks que la clef du
v6hicule 6tait g6n6ralement A un anneau accroch6
A un clou dans la cuisine et que diverses personnes
y avaient acc6s.

J'en arrive au t6moignage de Matthews. II a
d6clar6 avoir regard6 la t616vision jusqu'A environ
22h30 le 21 septembre aprds quoi il est a116 se
coucher. Selon lui, l'accus6 est arriv6 A la maison
alors qu'il regardait la t6l6vision mais ils n'ont
6chang6 aucune parole bien que Matthews connfit
l'accus6. II a dit que Penoffio 6tait dans sa cham-
bre A coucher (une chambre au rez-de-chauss6e) et
qu'il n'est pas mont6 pour regarder la t616vision
avant qu'il, Matthews, n'aille se coucher. II a dit
en interrogatoire principal qu'il ne se souvenait pas
s'il avait vu Penoffio A la maison avant d'aller se
coucher.

Le juge de premiere instance avait express6ment
ordonn6, ce que Penoffio et Matthews savaient
tous les deux, qu'A I'exception de celui qui t6moi-
gnait, les autres temoins soient exclus de la salle
d'audience et que les t6moins qui avaient termin6
leur t6moignage ne devaient pas discuter du procks
avec ceux qui n'avaient pas encore t6moign6 ou
pas encore termin6 leur t6moignage. L'interroga-
toire principal de Matthews s'6tait termin6 A la fin
d'une journ6e de procks et, malgr6 l'interdiction du
juge, Penoffio a parl6 A Matthews durant l'ajour-
nement pour la nuit et avant son contre-interroga-
toire. En contre-interrogatoire, Matthews, qui a
admis que Penoffio lui avait parl6, a d6clar6 qu'il
avait din6 avec Penoffio A la maison dans la soir6e
du 21 septembre, qu'il avait parl6 avec l'accus6
lorsque ce dernier est arriv6 et qu'il avait vu
Penoffio ce soir-lA avant d'aller se coucher. La
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saw Penoffio that night was prompted by Penoffio
and not be any fresh remembrance.

When the police arrived at 87 Augusta and
interrogated the accused, Penoffio and Matthews,
all three were taken to the police station. Neither
Penoffio nor Matthews was searched at the house
or at the station for a key to the van but only asked
whether they had one, and both men were released
in the early hours of the morning.

The accused, when taken to the police station,
was questioned there as to his whereabouts from
10 p.m. on the previous evening. Informed that the
police were investigating the shooting of
Rodriguez, the accused said he was more or less
stunned and told them he knew nothing about it.
Asked later if he had a key to the van, the accused
gave it to them from a table where his personal
effects were laid out. About 7 a.m. two police
officers returned to interrogate him further and
told him he was charged with murder. There were
no police at the house between the time of the first
search thereof at about I a.m. and a second search
at about 7 a.m. On the second search the police
found a shot gun with a single unfired shell in a
paper bag in a cupboard underneath the basement
stairs of the house. Alongside it was a box of
similar shells. A spent shotgun shell was found in
the back yard of the adjoining premises about
fifteen feet from the back door of Penoffio's house.

The shotgun, found in a dismantled condition,
was allegedly the murder weapon but there were
no identifying prints on it. Prints found on the box
of cartridges did not match those of the accused
and no prints were taken of Penoffio in that
respect. The accused disclaimed any knowledge of
the gun or of the cupboard under the stairs. Pen-
offio testified that he never kept a gun in the
house, and to his knowledge Matthews did not
have a shotgun in the house.

preuve semble d6montrer que c'est Penoffio et non
I'6veil de sa m6moire qui lui a fait changer son
t6moignage pour dire qu'il avait vu Penofflo ce
soir-lA.

Lorsque la police est arriv6e au 87 Augusta et a
interrog6 l'accus6, Penoffio et Matthews, tous les
trois ont 6t6 amenbs au poste de police. Ni Penof-
fio ni Matthews n'ont 6t6 fouill6s A la maison ou
au poste de police pour retrouver la clef de la
fourgonnette. On s'est content6 de leur demander
s'ils en avaient une et on a 61argi les deux hommes
aux premidres heures du jour.

Lorsqu'on a amen6 l'accus6 au poste de police,
on l'a interrog6 sur ses all6es et venues A compter
de 22h de la soir6e pr6c6dente. Lorsqu'on l'a
inform6 que la police faisait enqu~te sur le meurtre
de Rodriguez, l'accus6 a d6clar6 qu'il 6tait plus ou
moins renvers6 par la nouvelle et leur a dit qu'il
n'en savait rien. Plus tard lorsqu'on lui a demand6
s'il avait une clef de la fourgonnette, I'accus6 l'a
prise sur une table oil se trouvaient ses effets
personnels pour la leur donner. Vers 7h, deux
agents de police sont revenus pour l'interroger
encore et lui ont d6clar6 qu'il 6tait accus6 de
meurtre. Il n'y a pas eu d'agent de police A la
maison entre l'heure de la premiere perquisition A
environ lh et une seconde perquisition aux envi-
rons de 7h. Lors de la seconde perquisition, les
policiers ont trouv6 un fusil avec une cartouche
non utilis6e dans un sac de papier dans une
armoire sous l'escalier de la cave. A c6t6, il y avait
une boite contenant des cartouches semblables.
Une cartouche utilis6e a 6t6 trouv6e dans le jardin
de la maison voisine A environ quinze pieds de la
porte de derriere de la maison de Penoffio.

Le fusil, trouv6 en pidces d6mont6es, 6tait,
a-t-on all6gub, I'arme du crime mais il ne portait
aucune empreinte claire. Les empreintes trouv6es
sur la boite de cartouches n'6taient pas celles de
l'accus6 et les empreintes de Penoffio n'ont pas 6t6
pr6lev6es A cette occasion. L'accus6 a ni6 toute
connaissance du fusil ou de l'armoire sous l'esca-
Her. Penofflo a d6clar6 qu'il ne gardait jamais un
fusil dans la maison, et que d'aprbs lui, Matthews
n'avait pas non plus de fusil dans la maison.

1081[ 1979] 2 R.C.S. MAXWELL C. LA REINE Le Juge en Chef



1082 MAXWELL V. THE QUEEN The Chief Justice [1979] 2 S.C.R.

The only identifiable print of those found on the
van was one of the deceased. Some blood was
found but could not be identified as to grouping.
There were spots of blood on the clothes of the
accused, which he explained by reference to a
previous altercation with others, or to cuts which
occurred in the course of his work in painting
around eavestroughs, but again they were not suf-
ficient for identifiable grouping.

There was no identification of the driver when
the van was driven away from the scene of the
crime. Although a witness, Janice Brady, who
lived next door to 87 Augusta, testified that she
heard the van drive in to Penoffio's driveway about
12.10 a.m. in the morning of September 22, she
did not see either the van or the driver. She did say
that she saw the accused and Penoffio together in
front of Penoffio's house about 10:20 p.m. on
September 21. The accused's evidence was that
she was mistaken on this point and, equally, he
contested the evidence of Penoffio and Matthews
that he had been with them in Penofflo's house
that evening.

This is a case where any evidence as to who
committed the crime was fragile at best. Circum-
stantial entirely, there was in it ground for suspi-
cion against Penoffio and Matthews as well as
against the accused. Credibility was very central to
the case against any one of them, and how the trial
judge charged on this in the light of the contradic-
tions in Penoffio's evidence under oath and of the
disobedience by both him and Matthews of the
trial judge's order against discussion of the evi-
dence are, in my opinion, crucial to the proper
disposition of this appeal.

The charge to the jury consisted of a narrative
review of the evidence, largely according to the
submissions thereon made by counsel for the
Crown and by counsel for the accused, ending with
the statement "Now, members of the jury, that is
the two sides as it has been presented to you. It is
for you to decide which theories to accept and
which to reject and the decision is entirely yours".
In dealing with Penoffio's inconsistent statements
under oath and with the breach of his order to

La seule empreinte identifiable, parmi celles
qu'on a pr6lev6es sur la fourgonnette, 6tait une
empreinte de la victime. On a trouv6 un peu de
sang mais on n'a pu en identifier le groupe. Les
v8tements de l'accus6 montraient des taches de
sang qu'il a attribuees A une querelle antbrieure
avec d'autres, ou A des coupures qu'il avait subies
durant son travail en peinturant prbs des gouttibres
mais IA encore, il n'y en avait pas suffisamment
pour qu'on puisse identifier le groupe sanguin.

Le conducteur n'a pas 6t6 identifib lorsque la
fourgonnette a quitt6 les lieux du crime. Bien
qu'un des t6moins, Janice Brady, voisine du 87
Augusta, ait d6clar6 qu'elle a entendu la fourgon-
nette arriver dans l'entr6e de Penoffio aux environs
de minuit et dix le matin du 22 septembre, elle n'a
vu ni la fourgonnette ni son conducteur. Elle a
cependant d6clar6 qu'elle a vu l'accus6 et Penoffio
ensemble devant la maison de Penoffio A environ
22h20 le 21 septembre. Le t6moignage de l'accus6
est A l'effet qu'elle s'est trompbe sur ce point et, de
m8me, il conteste les t6moignages de Penoffio et
de Matthews qu'il avait 6t6 avec eux dans la
maison de Penoffio ce soir-la.

Il s'agit d'une affaire oii la preuve de l'identit6
de celui qui a commis le crime est pour le moins
fragile. Entibrement indirecte, la preuve nous
permet de soupgonner Penoffio et Matthews aussi
bien que l'accus6. La cr6dibilit6 est une question
centrale quant A la preuve contre n'importe lequel
d'entre eux et les directives du juge de premire
instance sur cette question sont, A mon avis, capi-
tales pour en arriver A une d6cision juste dans ce
pourvoi, compte tenu des contradictions dans le
t6moignage asserment6 de Penoffio et de sa d6so-
b6issance et de celle de Matthews A l'ordonnance
du juge interdisant de discuter des t6moignages.

Dans son adresse au jury, le juge a relat6 la
preuve en s'inspirant largement de la pr6sentation
qu'en avaient faite l'avocat du ministbre public et
l'avocat de l'accus6. II a termin6 en disant [TRA-

DUCTION] o(maintenant, membres du jury, voilA les
deux c6t6s tels qu'ils vous ont 6t6 pr6sent6s. II vous
appartient de d6cider quelle th6orie vous acceptez
et quelle thborie vous rejetez et la d6cision vous
appartient en proprev. En ce qui regarde les d6cla-
rations contradictoires sous serment de Penofflo et
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witnesses, the trial judge did not give any special
caution to the jury but left the matters to them as
going to simple credibility. I quote all that he said
in this respect:

He [the accused] was asked whether Penoffio and
Matthews had concocted their story and his answer was
yes and they could also be confused and Janice Brady
also is mistaken or confused when she says she saw
Penofflo and Maxwell together that evening.

Anne Nutting, a court reporter, testified that her
shorthand notes recorded the witness Penofflo as saying
at the preliminary hearing that Maxwell wanted to
borrow the truck for Tuesday whereas Penoffio said in
the witness box here that at the preliminary hearing that
he had said Sunday, not Tuesday.

Anne Nutting also testified that her notes recorded
Penofflo as saying, again at the preliminary hearing,
that he had loaned the vehicle to Matthews whereas he
said from the witness box that he had not said that at
the preliminary.

Now, it is for the jury to decide whether Penoffio was
incorrectly heard by or incorrectly recorded by the
reporter or whether he did in fact say Tuesday and not
Sunday and that he did in fact say that he loaned the
vehicle to Matthews at the preliminary hearing. It is for
you to say who was in error, whether it is the reporter or
whether it is Penofflo, and if you find that Penoffio is
indeed in error as to whether he said those things at the
preliminary, what effects, if any it is to have on his
credibility. These are matters for you to weigh and you
should consider, of course, whether people are making
honest mistakes or deliberately misquoting, and if they
are making honest mistakes, in any event, whether there
is something wrong with their ability to recollect. These
are matters for you to take into account; whether or not
they are reliable.

Something that is worthy of some comment, though,
is the fact that during the evidence of Penoffio I made
an order excluding witnesses from the court room and
that order goes on-it was read by the Clerk to advise
those who have testified not to speak about the case to
those who have not. Now in spite of that order, Penoffio,
it appears, spoke to Robert Matthews during the night
recess. In other words, while Matthews was still in the
course of giving his evidence and the next day Matthews
gave different testimony than he had the night before.

sa violation de l'ordonnance relative aux temoins,
le juge de premiere instance n'a pas pr6muni sp6-
cialement le jury mais il leur a pr6sent6 la question
comme relevant simplement de la cr6dibilit6. Je
cite tout ce qu'il a dit A cet 6gard:

[TRADUCTION] On lui [1'accus6] a demand6 si Penof-
fio et Matthews avaient fabriqu6 leur t6moignage et il a
r6pondu oui et aussi qu'ils pouvaient 8tre confus et
Janice Brady 6galement s'est tromp6e ou a confondu
lorsqu'elle a d6clar6 qu'elle avait vu Penoffio et Maxwell
ensemble ce soir-lA.

Anne Nutting, st6nographe officielle, a d6clar6 que
ses notes st6nographiques rapportent que le t6moin
Penoffio a dit A l'enquate pr6liminaire que Maxwell
voulait emprunter le camion pour le mardi alors que
Penoffio a d6clar6 devant nous qu'A l'enquete pr6limi-
naire il avait dit dimanche et non pas mardi.

Anne Nutting a d6clar6 aussi que ses notes rapportent
que Penoffio a d6clar6 A l'enquate pr6liminaire qu'il
avait pret6 le v6hicule A Matthews tandis qu'il a dit A la
barre des t6moins qu'il n'avait pas d6clar6 cela i l'en-
quote prbliminaire.

II appartient au jury de d6cider si la st6nographe
officielle n'a pas bien entendu Penoffio ou bien rapport6
ses paroles ou si au contraire il a v6ritablement prononc6
mardi et non dimanche et qu'A l'enquate pr6liminaire il
a dit avoir pret6 le v6hicule A Matthews. C'est A vous de
dire qui s'est tromp6, est-ce la st6nographe ou est-ce
Penofflo et si vous d6cidez que Penoffio est dans l'erreur
sur la question de savoir s'il a fait ces d6clarations A
l'enquate prbliminaire, c'est A vous de d6cider si cette
erreur aura un effet sur sa cr6dibilit6 et quel sera cet
effet. Ce sont des questions qui rel~vent de vous et vous
devriez consid6rer, naturellement, si les gens se trom-
pent de bonne foi ou si leurs erreurs sont d6lib6rbes et
s'ils se trompent de bonne foi, A tout 6v6nement, si leur
capacit6 de se souvenir des choses fait d6faut. Ce sont IA
des questions dont vous tiendrez compte; s'ils sont dignes
de foi.

Une chose qui appelle un commentaire, c'est le fait
que durant le timoignage de Penoffio, j'ai rendu une
ordonnance excluant les t6moins de la salle d'audience et
cette ordonnance continue-le greffier I'a lue pour
aviser ceux qui avaient t6moign6 de ne pas parler du
procks avec les t6moins qui n'avaient pas encore t6moi-
gn6. Maintenant, malgr6 cette ordonnance, il appert que
Penofflo a parl6 A Robert Matthews durant l'ajourne-
ment pour la nuit. En d'autres termes, alors que Mat-
thews 6tait encore A t6moigner et le lendemain Mat-
thews a rendu un t6moignage qui diff6rait de celui du
soir pr6c6dent.
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He gave evidence before the recess for the evening to
the effect that he did not know if he saw Penoffio at 87
Augusta Street before he, Matthews, went to bed on the
evening of September 21st, and he indicated that he
went to bed about 10.30. The following day, he said,
"after dinner I think Penoffio went to have a sleep and I
saw him again about 10.00 or 10.30 for about 15
minutes". So the change in his evidence was from not
remembering whether he had seen Penoffio to saying
that he saw him for about 15 minutes between 10.00 and
10.30 and he went on to say that Dwight Maxwell was
there when he was talking to Penoffio in that fifteen
minute period or, when he saw him for 15 minutes and
then he admitted that he had spoken to Penoffio last
night-which would be during the recess-about my
evidence and Penoffio reminded me that I had seen him
before I went to bed.

Now, of course, the purpose of an order excluding
witnesses is to avoid the possibility of the evidence of
one witness being contaminated, as it were, or improper-
ly influenced by hearing what other witnesses have to
say. Nevertheless, it is for you to say what effect the
failure to abide by my order has on the credibility of
either Matthews or Penoffio. As has already been sub-
mitted by counsel for the Crown, if they were planning
to concoct a story it is conceivable that they would have
concocted it long before the recess during which Pen-
offio spoke to Matthews, but there are arguments both
ways in the matter and it does not follow because one or
both of them failed to abide by the order, that you
should automatically rule out the evidence, but it is a
matter for you to consider and I brought that to your
attention and you have heard from both counsel as to
the views that you should take.

Obviously the order is made for a purpose and that is
to prevent contamination from the receiving of sugges-
tions and there is not any doubt that the evidence of
Matthews was so affected by what Penofflo did. Wheth-
er he is to be believed is another matter and that is for
you to decide.

II

In my opinion, the trial judge's charge to the
jury was inadequate, both as regards Penoffio and
Matthews. There was non-direction amounting to
misdirection in respect of these two witnesses,
whose testimony was central to the Crown's case
against the accused. I say this not only because

II a d6clar6 avant I'ajournement qu'il ne savait pas s'il
avait vu Penoffio au 87 rue Augusta avant d'aller se
coucher le soir du 21 septembre et il a d6clar6 qu'il est
all6 se coucher A environ 22h30. Le lendemain il a
d6clar6 (aprbs diner, je crois que Penoffio est all6 dormir
et je l'ai vu encore A environ 22h ou 22h30 pour environ
quinze minutes*. Le changement dans son t6moignage
consiste donc A ne plus se souvenir d'avoir vu Penoffio
pour affirmer qu'il l'a vu environ quinze minutes entre
22h et 22h30 et il a d6clar6 de plus que Dwight Maxwell
y 6tait lorsqu'il a parl6 A Penoffio durant cette p6riode
de quinze minutes ou lorsqu'il l'a vu quinze minutes et
ensuite il a admis qu'il avait parl6 A Penofflo hier soir-
soit durant I'ajournement- au sujet de son t6moignage
et Penoffio, dit-il, m'a rappel6 que je l'avais vu avant
d'aller me coucher.

Il est bien 6vident que le but d'une ordonnance
excluant les t6moins est d'6viter la possibilit6 que le
t6moignage d'un t6moin soit contamin6, pourrait-on
dire, ou indflment influenc6 du fait que le t6moin aurait
entendu ce que les autres t6moins ont A dire. N6an-
moins, c'est A vous de d6cider quel effet le d6faut de se
conformer A mon ordonnance peut avoir sur la cr6dibi-
lit6 de Matthews ou de Penoffio. Comme l'avocat du
ministbre public l'a d6jA propos6, s'il projetait d'inventer
une histoire, on peut penser qu'il l'aurait invent6e bien
avant l'ajournement durant lequel Penofflo a parl6 A
Matthews mais il y a des arguments dans les deux sens
et il ne s'ensuit pas que parce que l'un d'entre eux ou
tous les deux n'ont pas respect6 l'ordonnance que vous
devriez automatiquement 6carter la preuve; cependant,
c'est une question dont vous devrez tenir compte et je
vous l'ai signalke et vous avez entendu les plaidoyers des
deux avocats quant A la conclusion que vous devriez en
tirer.

Il est 6vident que l'ordonnance a un but qui est
d'empecher la contamination par les suggestions et il n'y
a aucun doute que le t6moignage de Matthews a 6t6
ainsi influenc6 par le comportement de Penoffio. La
question de savoir s'il est digne de croyance est une toute
autre affaire et c'est de vous qu'elle rel~ve.

II

A mon avis, I'adresse du juge de premikre ins-
tance au jury 6tait insuffisante en ce qui concerne
A la fois Penofflo et Matthews. Il y a eu absence de
directives 6quivalant A des directives erron6es en ce
qui regarde ces deux t6moins dont le t6moignage
6tait essentiel dans la preuve du ministbre public
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they were witnesses who may be said to have had
an interest in exculpating themselves at the
expense of the accused, but because their interest
was associated with testimonial improprieties so as
to call for a clear caution against receiving and
weighing their evidence by the same standards
applicable to an independent witness.

I should note, before proceeding to a discussion
of the relevant authorities, that the trial judge,
although mentioning Penoffio's inconsistent state-
ments and his breach of the trial judge's order as
to out-of-court exchanges between witnesses, did
not mention Penoffio's failure to appear at the first
trial of the accused which ended in a mistrial.

One further matter deserves attention at this
point. The fact that counsel for the accused, in
addressing the jury, may have urged them not to
accept the evidence of one or more key Crown
witnesses is no substitute for a necessary direction
by the trial judge as to the caution with which
such evidence should be viewed where, as here, the
circumstances and evidence call for it. As Cart-
wright J. put it in Binet v. The Queen', at p. 54, (a
case to which I will return later), "I do not think
that the circumstance that counsel for the defence
stressed the fact of the conflicting statements
having been made in any way absolved the learned
trial judge from the duty of dealing with them".

Counsel drew the attention of this Court to a
line of cases in England, e.g. R. v. Prater2 , and R.
v. Russell', which speak of the desirability of
giving the warning against uncorroborated evi-
dence where a witness may be regarded as having
some purpose of his own to serve, subject however
to application of the proviso as to no miscarriage
of justice if such a direction to the jury was

'[1954] S.C.R. 52.
2 (1960), 44 Cr. App. R. 83.
3 (1968), 52 Cr. App. R. 147.

contre l'accus6. Je dis ceci non seulement parce
qu'ils 6taient des t6moins dont on peut dire qu'ils
avaient int6r8t A se disculper aux d6pens de l'ac-
cus6, mais aussi parce que leur int6r8t 6tait reli6 A
des irr6gularit6s de t6moignage de fagon A exiger
un avertissement clair contre l'acceptation et I'6va-
luation de leur t6moignage suivant les m~mes
normes que celles qui s'appliquent A un t6moin
ind6pendant.

Avant de passer en revue les autorit6s pertinen-
tes, je dois signaler que le juge de premiere ins-
tance, bien qu'il ait mentionn6 les d6clarations
contradictoires de Penoffio et sa violation de l'or-
donnance du juge concernant les communications
hors cour entre les t6moins, n'a pas mentionn6 le
d6faut de Penoffio de se presenter au premier
procks de l'accus6, procks qui s'est termin6 par une
annulation avant verdict.

Il reste un point A 6tudier. Le fait que l'avocat
de l'accus6, dans son plaidoyer au jury, peut avoir
plaid6 que celui-ci ne devait pas accepter le t6moi-
gnage d'un ou de plusieurs t6moins clefs du minis-
tare public, ne peut valablement suppl6er A une
directive n6cessaire du juge de premiere instance
sur la prudence qu'appelle pareil t6moignage lors-
que, comme c'est le cas dans la pr6sente affaire, les
circonstances et la preuve l'exigent. Comme l'a
d6clar6 le juge Cartwright dans l'arret Binet c. La
Reine', A la p. 54, (un arret dont je reparlerai),
[TRADUCTION] tje ne crois pas que le fait que
l'avocat de la d6fense ait soulign6 qu'on avait fait
des d6clarations contradictoires ait exempt6 le
savant juge de premiere instance de son devoir
d'en traiter*.

Les avocats ont cit6 A cette Cour une s6rie
d'arrets anglais, par exemple R. v. Prater2, et R. v.
Russell3 , qui traitent de l'opportunit6 de mettre en
garde contre un t6moignage non corrobor6 lors-
qu'on peut dire que le t6moin a des int6rets person-
nels A promouvoir, tout en ajoutant que l'omission
de la directive n'entrainera pas n6cessairement un
d6ni de justice. Lord Hailsham, dans l'arrat Direc-

I [1954] R.C.S. 52.
2 (1960), 44 Cr. App. R. 83.
3 (1968), 52 Cr. App. R. 147.
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omitted. Lord Hailsham, in Director of Public
Prosecutions v. Kilbourne4 at p. 447, expressly
approved of the desirability of such a direction but
there appears to have been a recession in respect of
its desirability, at least where the self interest of a
Crown witness is patent: see R. v. Whitaker5

_

However, judgments in this country have been
quite clear that the accomplice warning is not a
requirement nor does it render a jury verdict vul-
nerable if not given in respect of a witness who
may be said to have an interest of his own to serve
but is not himself an accomplice: see R. v.
Dutrisac6. The trial judge is not absolved, how-
ever, from the duty, measured by the particular
circumstances before him, of drawing the jury's
attention to a witness who may be serving his own
interests at the expense of an accused and of
counselling caution in weighing his evidence.

The present case, as I have already noted, goes
beyond the circumstances of a Crown witness
affected by self-interest, involving as it does a
Crown witness who has also made prior inconsist-
ent statements under oath on a vital issue. As to
such a witness, the proper direction should be as
indicated in Binet v. The Queen, supra. The differ-
ence of opinion among the members of the Court
in that case lay only in whether (as the majority
thought) there should be a new trial or whether (as
the minority of Cartwright J., as he then was,
Rand J. concurring, thought) there should be an
acquittal. Cartwright J. said this (at p. 54):

The learned trial judge warned the jury in terms to
which no exception is taken of the danger of convicting
on the uncorroborated evidence of an accomplice but he
failed to give them any direction in regard to the fact
that Giroux had on two previous occasions made state-
ments on oath which were in direct conflict with the
evidence which he had given at the trial on a vital point.

I respectfully agree with Barclay and Hyde JJ. that,
in the circumstances of this case, the omission to direct

4 [1973] 1 All E.R. 440.
s (1976), 63 Cr. App. R. 193.
6 (1971), 4 C.C.C. (2d) 13.

tor of Public Prosecutions v. Kilbourne , I la p.
447, a express6ment approuv6 une telle directive
en exprimant toutefois certaines r6serves du moins
dans les cas o4 l'int6rt propre d'un t6moin de la
Couronne est manifeste: voir R. v. Whitaker .

Cependant, les tribunaux au Canada ont claire-
ment 6tabli que l'avertissement relatif au complice
n'est pas exig6 et son d6faut ne rend pas un verdict
sujet A 8tre infirm6 en ce qui concerne un t6moin
dont on peut dire qu'il a un int6r8t personnel mais
sans 8tre lui-meme complice: voir R. v. Dutrisac6.
Le juge de premibre instance n'est toutefois pas
exempt6 du devoir qui d6pend des circonstances
particulibres de l'affaire, d'attirer I'attention du
jury sur un t6moin qui peut faire valoir ses int6r8ts
au d6pens de ceux d'un accus6 et de conseiller la
prudence dans l'6valuation de ce temoignage.

La pr6sente affaire, comme je l'ai d6jA signal6,
d6passe le cas d'un t6moin A charge dont la d6posi-
tion sert ses propres int6r8ts, puisqu'elle implique
un t6moin A charge qui a 6galement fait des
d6clarations contradictoires sous serment sur une
question essentielle. En ce qui regarde un tel
t6moin, la directive juste devrait 6tre celle que
mentionne l'arrt Binet c. La Reine, pr6cit6. La
divergence d'opinion des membres de la Cour dans
cette affaire portait seulement sur la question de
savoir s'il fallait ordonner un nouveau procks
(comme le croyait la majorit6) ou si on devait
acquitter (comme l'estimait la minorit6 formbe du
juge Cartwright, alors juge puin6, et du juge Rand
qui a souscrit A son opinion). Le juge Cartwright a
dit ce qui suit (A la p. 54):

[TRADUCTION] Le savant juge de premiere instance a
averti le jury en des termes irr6prochables du danger de
condamner sur la preuve non corrobor6e d'un complice
mais il a omis de donner quelque directive que ce soit
quant au fait que Giroux avait, deux fois par le pass6,
fait des d6clarations asserment6es qui 6taient en conflit
direct avec son t6moignage au procks sur une question
essentielle.

Je suis d'accord avec les juges Barclay et Hyde que,
dans les circonstances de la pr6sente affaire, l'omission

4 [1973] 1 All E.R. 440.
5 (1976), 63 Cr. App. R. 193.
6 (1971), 4 C.C.C. (2d) 13.
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the jury in this regard was an error in law so serious as
to require that the conviction be quashed. I do not find it
necessary to refer to all the authorities which were
discussed by counsel. I am in respectful agreement with
Hyde J. that the applicable rule is correctly stated by
Errol McDougall J. who gave the judgment of the
majority in Rex v. Stack and Pytell [1947] 3 D.L.R.
747 at 762; 88 Can. C.C. 310 at 327 in the following
words:

Where the testimony of a principal Crown witness
is in direct conflict with a prior sworn statement made
by him the trial Judge must caution the jury in the
strongest terms with respect to the danger of accept-
ing his evidence, and the failure to do so will necessi-
tate a new trial, notwithstanding that the trial Judge
properly instructed the jury with respect to the evi-
dence of such witness in the event that they concluded
that he was an accomplice.

This principle was followed in R. v. Dutrisac,
supra, a judgment of the Ontario Court of Appeal
and, earlier, by the same Court in R. v.
Rosenberg7 .

Two other judgments of this Court deserve ref-
erence in respect of what was said in the Binet
case. They are Lucas v. The Queen', and Rustad
v. The Queen9 . I should note first that the majority
in Binet, speaking very briefly through Taschereau
J., as he then was, said at p. 52, that they agreed
with Cartwright J. "that the learned trial judge
failed properly to instruct the jury on the great
danger of accepting the evidence of an admittedly
perjured accomplice on a vital issue". However, it
is clear from the reasons of Cartwright J. that the
duty of a trial judge in respect of an accomplice
who had made inconsistent statements under oath
on a vital issue was not only to give the jury the
usual warning as to corroboration, if they found
that the witness was an accomplice, but also to
give them a caution in the strongest terms of the
danger of accepting his evidence. This was entirely
apart from the witness' position as a possible
accomplice, and I take Taschereau J.'s statement
of agreement with Cartwright J. as referring to the
position of the witness whether or not he be an

[1969] 2 O.R. 54.
8 [1963] 1 C.C.C. 1.
9 [1965] S.C.R. 555.

de donner au jury des directives sur cette question
constituait une erreur tellement grave en droit qu'elle
appelait l'infirmation de la condamnation. Je ne crois
pas qu'il soit n6cessaire de me reporter A toutes les
autorit6s dont ont fait 6tat les avocats. Je suis d'accord
avec le juge Hyde que la rkgle applicable est correcte-
ment formul6e par le juge Errol McDougall qui a rendu
le jugement majoritaire dans l'arrt Rex v. Stack and
Pytell, [1947] 3 D.L.R. 747, A la p. 762; 88 C.C.C. 310,
A la p. 327, dans les termes suivants:

Lorsque la d6position d'un t6moin principal A
charge vient en conflit direct avec une d6claration
asserment6e faite par lui ant~rieurement, le juge de
premidre instance doit avertir le jury en termes trbs
clairs du danger d'accepter son t6moignage et I'omis-
sion de le faire appellera un nouveau proces, meme si
le juge de premibre instance a donn6 des directives
correctes au jury en ce qui regarde le t6moignage de
ce t6moin dans 1'6ventualit6 oi le jury d6ciderait qu'il
6tait un complice.

Ce principe a 6t6 suivi dans R. v. Dutrisac,
pr~cit6, un jugement de la Cour d'appel de l'Onta-
rio et ant6rieurement, par le mime tribunal dans
l'arrAt R. v. Rosenberg7 .

Deux autres jugements de cette Cour m6ritent
d'8tre cit6s eu 6gard A ce que 1'on a dit dans l'arr8t
Binet. Ces arr8ts sont Lucas v. The Queen8 et
Rustad c. La Reine9 . Je signalerai d'abord que la
majorit6 dans l'arr8t Binet, s'exprimant trbs bri-
vement par la voix du juge Taschereau, alors juge
puin6, a d6clar6 A la p. 52 qu'elle 6tait d'accord
avec le juge Cartwright [TRADUCTIONJ eque le
savant juge de premibre instance n'a pas donn6 au
jury les directives qui s'imposaient quant au
danger consid6rable qu'il y avait A accepter le
t6moignage d'un complice qui, de son propre aveu,
s'6tait parjur6 sur une question essentielle). Cepen-
dant, il ressort clairement des motifs du juge
Cartwright que le devoir d'un juge de premibre
instance A l'6gard d'un complice qui a fait des
d6clarations contradictoires sous serment sur une
question essentielle est non seulement de donner
aux jurbs l'avertissement ordinaire quant A la cor-
robaration s'ils estiment que le t6moin 6tait un
complice mais aussi de les avertir en termes trbs
clairs du danger d'accepter son t6moignage, et ce,

[1969] 2 O.R. 54.
8 [1963] 1 C.C.C. 1.

[1965] R.C.S. 555.

MAXWELL C. LA REINE Le Juge en Chef 1087[1979] 2 R.C.S.



1088 MAXWELL V. THE QUEEN The Chief Justice [1979] 2 S.C.R.

accomplice. The two Ontario cases above-men-
tioned proceed on this basis.

In the Lucas case, involving a charge of murder,
Kerwin C.J.C. considered Binet in the following
passage of his reasons (at p. 10):

I reject the submission of counsel for the appellant
that it was error in law on the part of the learned trial
Judge not to charge in accordance with Binet v. The
Queen, [1954] S.C.R 52, to the effect that there is great
danger in accepting the evidence of an admittedly per-
jured accomplice on a vital issue. Thomas was not an
accomplice. There was a mass of evidence pointing to
the accused which makes it impossible to find, as coun-
sel submitted, that the evidence of Thomas was on a
vital issue, and finally, there was much evidence in the
record which did corroborate Thomas. The matter was
left to the jury as one of weight and credibility and, in
my opinion, correctly so.

It is enough to distinguish Lucas from the present
case that in Lucas the witness, in respect of whose
evidence the omission of a caution of danger in
acting upon it was urged as an error of law, was
found not to have given evidence on a vital issue.
Cartwright J., who dissented in the Lucas case,
recognized this difference from Binet but was pre-
pared to carry Binet further as is evident from the
following portion of his reasons (at pp. 20-21):

I agree with the submission of counsel for the appel-
lant that it was the duty of the learned trial Judge to
warn the jury of the danger of accepting the evidence of
Thomas in view of his admitted perjury and of his bad
record. Counsel for the appellant cited a number of
authorities. I will refer only to the following:

In R. v. Stack & Pytell (1946), 88 Can. C.C. 320 at
p. 337, [1947] 3 D.L.R. 747 at p. 762, Errol McDougall,
J., giving the judgment of the majority of the Court of
Queen's Bench, said:

Where the testimony of a principal Crown witness
is in direct conflict with a prior sworn statement made
by him the trial Judge must caution the jury in the
strongest terms with respect to the danger of accept-

abstraction faite de la position du t6moin comme
complice possible. J'estime que le juge Taschereau
6tait d'accord avec le juge Cartwright que le
t6moin ait 6t6 complice ou non. VoilA sur quoi se
sont fond6s les deux arr8ts ontariens pr6cit6s.

Dans Lucas, une affaire de meurtre, le juge en
chef Kerwin s'est r6f6r6 A Binet dans le passage
suivant de ses motifs (A la p. 10):

[TRADUCTION] Je rejette l'argument de l'avocat de
l'appelant que le savant juge de premiere instance a
commis une erreur sur une question de droit en ne
donnant pas de directives conform6ment A l'arret Binet
c. La Reine, [1954] R.C.S. 52, A l'effet qu'il est trbs
dangereux d'accepter le t6moignage d'un complice qui,
de son propre aveu, s'est parjure sur une question vitale.
Thomas n'6tait pas complice. De nombreux 616ments de
preuve impliquant I'accus6 interdisent de conclure,
comme le proposait I'avocat, que le t6moignage de
Thomas portait sur une question essentielle et enfin, la
preuve, A bien des 6gards, corroborait Thomas. La ques-
tion a 6t6 laiss6e A la d6cision du jury comme relevant
du poids de la preuve et de la cr6dibilit6 et, A mon avis,
cela a 6t6 fait A bon droit.

Il suffit pour distinguer Lucas de la pr6sente
affaire de signaler que dans l'arret Lucas, le
t6moin dont la d6position aurait appel6 sous peine
d'erreur de droit un avertissement quant au danger
d'y donner effet, a 6t6 jug6 ne pas avoir t6moign6
sur une question essentielle. Le juge Cartwright,
qui a rendu une opinion dissidente dans I'arrAt
Lucas, a reconnu cette diff6rence avec l'arret Binet
mais 6tait pr8t A aller plus loin que l'arr8t Binet
comme il ressort de la partie suivante de ses motifs
(aux pp. 20 et 21):

[TRADUCTION] Je suis d'accord avec l'argument de
l'avocat de l'appelant qu'il 6tait du devoir du savant juge
de premibre instance d'avertir le jury du danger qu'il y
avait A accepter le t6moignage de Thomas 6tant donn6
son parjure avou6 et son casier judiciaire d6favorable.
L'avocat de l'appelant a cit6 un grand nombre d'arrAts.
Je me reporterai seulement aux suivants:

Dans l'arr8t R. v. Stack and Pytell (1946), 88 C.C.C.
320, A la p. 337, [1947] 3 D.L.R. 747, A la p. 762, le
juge Errol McDougall, rendant le jugement majoritaire
de la Cour du Banc du Roi, a dit:

Lorsque la d6position d'un t6moin principal A
charge vient en conflit direct avec une d6claration
asserment6e faite par lui ant6rieurement, le juge de
premibre instance doit avertir le jury en termes tris
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ing his evidence, and the failure to do so will necessi-
tate a new trial, notwithstanding that the trial Judge
properly instructed the jury with respect to the evi-
dence of such witness in the event that they concluded
that he was an accomplice.

This passage was approved by Rand, J., and myself in
Binet v. The Queen, [1954] S.C.R. 52 at p. 54, and I do
not read the judgment of the majority delivered by
Taschereau, J., as casting doubt upon it. The Court was
unanimous in quashing the conviction; the difference of
opinion was as to whether there should be a new trial or
a directed verdict of acquittal. The Binet case is distin-
guishable from the case at bar on the grounds that there
is nothing to indicate that Thomas was an accomplice in
the murder of Crater and that his evidence was not
direct evidence on the vital issue as to who was the
murderer. Thomas' evidence was however as to circum-
stances which, if it were believed, would weigh heavily
with the jury.

In short, as is also evident from his reference to R.
v. Ferguson 10, again a judgment of the Ontario
Court of Appeal, Cartwright J. felt that the warn-
ing approved in Binet should also apply in respect
of a disreputable witness. He noted too that
Kerwin J., as he then was, had agreed in his
reasons in Deacon v. The King", at p. 536 with a
passage from the Ferguson case to the above
effect.

I am not required in this case to consider the
proposed extension by Cartwright J. of the kind of
warning which Binet requires in the case of a
witness who gives inconsistent statements under
oath on a vital issue. Penoffio is not in the position
of the witness in Lucas but is in the position of the
witness in Binet, apart from the accomplice
element.

Rustad v. The Queen was concerned, inter alia,
with the correctness or acceptability of the trial
judge's charge as it concerned two witnesses who
in statements to the police prior to trial, state-
ments not made under oath, had failed to mention
that the accused had told them that she had killed

10 (1944), 83 C.C.C. 23.
" [1947] S.C.R. 531.

clairs du danger d'accepter son t6moignage et l'omis-
sion de le faire appellera un nouveau proces, meme si
le juge de premiere instance a donn6 des directives
correctes au jury en ce qui regarde le t6moignage de
ce t6moin dans l'6ventualit6 oii le jury d6ciderait qu'il
6tait un complice.

Le juge Rand et moi-m~me avons approuv6 ce passage
dans l'arrat Binet c. La Reine, [1954] R.C.S. 52, A la p.
54, et A mon avis, le jugement de la majorit6 rendu par
le juge Taschereau ne jette aucun doute sur ce passage.
La Cour a unanimement infirm6 la d6claration de cul-
pabilit6; la divergence portait sur la question de savoir
s'il fallait ordonner un acquittement ou un nouveau
procks. L'arr~t Binet se distingue de l'esp~ce pour les
motifs qu'il n'y avait rien pour indiquer que Thomas
6tait complice du meurtre de Crater et que son t6moign-
age ne constituait pas une preuve directe sur la question
essentielle de l'identit6 du meurtrier. Par contre le
t6moignage de Thomas portait sur des circonstances qui,
si on les avait tenues pour 6tablies, auraient eu un grand
poids auprbs du jury.

En r6sum6, comme il appert aussi de sa r6f6rence A
R. v. Ferguson 0 , un autre jugement de la Cour
d'appel de l'Ontario, le juge Cartwright estimait
que l'avertissement qu'on avait approuv6 dans l'ar-
r8t Binet devrait aussi s'appliquer dans le cas d'un
t6moin de mauvaise r6putation. II a signal6 6gale-
ment que, dans ses motifs dans Deacon c. Le Roi",
A la p. 536, le juge Kerwin, alors juge puin6, avait
donn6 son accord A un passage extrait de l'arr8t
Ferguson qui 6tait au m8me effet.

Il n'est pas necessaire ici de considbrer l'61argis-
sement qu'entend donner le juge Cartwright au
genre d'avertissement qu'exige l'arret Binet dans le
cas du t6moin qui fait des d6clarations contradic-
toires sous serment sur une question essentielle. La
situation de Penoffio est diff6rente de celle du
t6moin dans l'arrat Lucas tandis qu'elle se rappro-
che de celle du t6moin dans l'arret Binet, mis A
part I'616ment de complicit6.

Dans l'arrt Rustad c. La Reine il fallait,
notamment, d6cider si l'adresse du juge de pre-
midre instance 6tait juste ou acceptable quant A
deux t6moins qui, dans des d6clarations non asser-
ment6es faites A la police avant le procks, avaient
omis de dire que l'accus6e leur avait racont6

10 (1944), 83 C.C.C. 23.
" [1947] S.C.R. 531.
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the deceased. One of the witnesses, who testified
under oath at an inquest, did not mention the
accused's admission at that time. The witnesses
did give evidence as to the admission at the trial.
The trial judge in a long and detailed charge
(which I have read) did not caution the jury in the
strong terms required under the Binet rule. Ritchie
J., who delivered the judgment of this Court
(Cartwright J. being among those who agreed with
him) said this on the point (at p. 560):

Although it is true that Mr. Justice McInnes would
have been justified in using stronger language to
describe the weaknesses inherent in the evidence of both
these witnesses, I am none the less of opinion that he
said enough to indicate that in weighing their evidence
the jury should give serious consideration to the incon-
sistencies in Mrs. Shannon's statements and to the fail-
ure of both women to come forward with their stories at
an earlier date. I think that the theory of the defence
that these two witnesses were unworthy of belief was
expressed in the judge's charge with sufficient clarity to
comply with the requirements indicated by this Court in
Deacon v. The King, and in the other cases referred to in
the reasons for judgment delivered by Sheppard J.A. on
behalf of the majority of the Court of Appeal. I would
not quash the conviction on this ground, but there are
more serious omissions which require consideration.

In the result, the conviction of manslaughter was
set aside and a new trial directed on that charge
because of the trial judge's failure to give proper
direction to the jury as to the effect of the
accused's intoxication on the truth or falsehood of
the alleged incriminating admissions to the two
witnesses.

It may be that, in view of the order for a new
trial and the grounds on which it was put, the
admissions were wrapped up in the intoxication
and hence the charge was defective in that com-
posite context. Furthermore, the charge to the jury
in the Rustad case was much more detailed and
comprehensive than the charge in the present case
and carried caution even though not explicitly
stated. The same observation may be made about
the judgment of the Ontario Court of Appeal in R.
v. Agawa and Mallet 12. Martin J.A. who spoke for
the Court said this (at p. 394):

12 (1975), 28 C.C.C. (2d) 379.

qu'elle avait tu6 la victime. Un des t6moins qui
avaient d6pos6 sous serment A une enqu8te, n'avait
pas fait mention, A ce moment-lA, de l'aveu de
l'accus6e. Les t6moins ont toutefois relat6 l'aveu
au procks. Le juge de premiere instance dans une
adresse longue et charg6e de d6tails (que j'ai lue)
n'a pas donn6 au jury l'avertissement en termes
clairs qu'exige la r~gle de l'arret Binet. Le juge
Ritchie qui a rendu le jugement de cette Cour (le
juge Cartwright 6tant du meme avis que lui) a dit
sur ce point (A la p. 560):

[TRADUCTION] Bien qu'il soit vrai que le juge
McInnes aurait eu raison d'employer des termes plus
clairs pour d6crire les faiblesses inh6rentes aux d6posi-
tions de ces deux t6moins, je reste quand meme d'avis
qu'il en a dit assez pour indiquer que le jury en pesant
les t6moignages, doit accorder une importance consid6r-
able aux contradictions dans les d6clarations de Mme
Shannon et aux d6clarations tardives des deux femmes.
Je crois que la th6orie de la d6fense A l'effet que ces
deux t6moins n'6taient pas dignes de foi a 6t6 exprimbe
assez clairement dans l'adresse du juge pour satisfaire
aux exigences que la Cour a indiqu6es dans l'arr~t
Deacon c. Le Roi et dans les autres arrits mentionn6s
dans les motifs de jugement rendus par le juge Sheppard
au nom de la majorit6 en Cour d'appel. Je n'infirmerais
pas la d6claration de culpabilit6 pour ce motif; il y a
cependant des omissions plus graves que l'on doit
consid6rer.

En l'occurrence, la d6claration de culpabilit6 d'ho-
micide involontaire coupable a 6t6 inform6e et on a
ordonn6 un nouveau proces sur cette accusation A
cause de l'omission par le juge de donner des
directives au jury quant A l'effet de l'ivresse de
l'accus6e sur la v6racit6 des d6clarations incrimi-
nantes qu'elle aurait faites aux deux t6moins.

Il se peut bien que, vu l'ordonnance de nouveau
procks et les motifs qui l'ont justifi6e, les aveux
aient 6t6 lis A la question de l'ivresse et que
partant l'adresse 6tait d6fectueuse dans le contexte
de l'affaire. De plus, dans l'arret Rustad, I'adresse
au jury 6tait beaucoup plus compl6te et exhaustive
que dans la pr6sente affaire et elle contenait un
avertissement quoique pas express6ment formul6.
On pourrait faire la m8me observation au sujet de
l'arret de la Cour d'appel de l'Ontario dans R. v.
Agawa and Mallet 12 . Le juge Martin a dit au nom
de la Cour (A la p. 394):

2 (1975), 28 C.C.C. (2d) 379.
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The learned trial Judge put the defence of each of the
appellants fully and with exemplary fairness to the jury.
In the course of his charge he reviewed the evidence
given by each of the inmate witnesses, previously
referred to, and in so doing, almost invariably drew the
jury's intention to the fact that the criminal record of
the witness was filed as an exhibit and referred to the
previous contradictory statements made by some of the
witnesses at the preliminary hearing.

In the present case the inmate witnesses were in no
way associated with the commission of the offence, and
it was not incumbent upon the trial Judge to charge the
jury that it was dangerous to act upon their uncor-
roborated evidence because of their bad character: R. v.
Bouffard, [1964] 2 O.R. 111 at p. 127, [19641 3 C.C.C.
14 at p. 30, 43 C.R. 124. Nor was such a direction
required because of their possible motive to obtain cle-
mency, nor, in all the circumstances, by reason of the
fact that they had made contradictory statements on
oath at the preliminary hearing: R. v. Dutrisac, [1971] 3
O.R. 412 at pp. 417-8, 4 C.C.C. (2d) 13 at pp. 19-20, 15
C.R.N.S. 15; Lucas v. The Queen, [1963] 1 C.C.C. I at
p. 10, [1963] S.C.R. vi, 39 C.R. 101.

Although I do not doubt that there are cases where
the trial Judge should, as a matter of prudence, direct
the jury to view the evidence of a witness with caution,
for example, because of his unsavoury character,
motives of self-interest, or previous contradictory state-
ments, here, in my view, considering the trial Judge's
charge in its entirety, the jury were adequately directed
with respect to the matters that should be considered in
assessing the credibility of the inmate witnesses.

When one turns to the reasons of the British
Columbia Court of Appeal in the Rustad 3 case,
delivered by Sheppard J., Norris J.A. concurring,
and also by Davey J.A. to the same result (dismis-
sal of the appeal from conviction of man-
slaughter), there is a difference in view between
the two sets of reasons as to the effect of Binet,
and I wish to refer to it.

Mr. Justice Sheppard treated the Binet case as
if it concerned the proper instruction to be given to
the jury only in the case of a perjured accomplice;

13 [1965] 1 C.C.C. 323.

[TRADUCTION] Le savant juge de premibre instance a
expos6 pleinement et en toute 6quit6 au jury la d6fense
de chacun des appelants. Dans son adresse, il a pass6 en
revue les t6moignages rendus par chaque d6tenu pr6c6-
demment mentionn6, et il a presque invariablement
signal6 au jury le fait que le casier judiciaire du t6moin
avait 6t6 d6pos6 au dossier comme piace et il s'est r6f6r6
aux d6clarations ant6rieures contradictoires qu'avaient
faites certains des t6moins A l'enquite prbliminaire.

Dans la pr6sente affaire, les d6tenus qui ont t6moign6
n'6taient d'aucune fagon impliqu6s dans l'infraction et il
n'appartenait pas au juge de premibre instance d'avertir
le jury qu'il serait dangereux de tenir compte de leur
t6moignage non corrobor6 A cause de leur moralit6
douteuse: R. v. Bouffard, [1964] 2 O.R. 111, A la p. 127,
[1964] 3 C.C.C. 14, A la p. 30, 43 C.R. 124. Il n'6tait
pas non plus n6cessaire de donner cette directive A cause
du mobile qu'auraient pu avoir ces t6moins d'obtenir la
cl6mence ni, vu toutes les circonstances, A cause du fait
qu'ils avaient fait des d6clarations contradictoires sous
serment A l'enquate prbliminaire: R. v. Dutrisac, [1971]
3 O.R. 412, aux pp. 417 et 418, 4 C.C.C. (2d) 13, aux
pp. 19 et 20, 15 C.R.N.S. 15; Lucas c. La Reine, [1963]
1 C.C.C. 1, A la p. 10, [1963] R.C.S. vi, 39 C.R. 101.

Bien que je ne conteste pas qu'il peut y avoir des
affaires oi le juge de premibre instance devrait, comme
question de prudence, avertir le jury de se m6fier d'un
t6moignage A cause par exemple de la moralit6 douteuse
du t6moin, des mobiles intbressbs ou des d6clarations
ant6rieures contradictoires, dans la pr6sente affaire, A
mon avis, consid6rant I'adresse du juge de premibre
instance dans son entier, le jury a regu des directives
suffisantes quant aux questions dont il devait tenir
compte pour l'6valuation de la cr6dibilit6 des d6tenus
qui ont t6moign6.

Si l'on considbre les motifs de jugement rendus
par le juge Sheppard de la Cour d'appel de la
Colombie-Britannique, auxquels a souscrit le juge
Norris dans l'arrdt Rustad 3 , ainsi que ceux du
juge Davey qui a abond6 dans le m8me sens
(c'est-a-dire le rejet de l'appel contre la d6clara-
tion de culpabilit6 d'homicide involontaire coupa-
ble), on retrouve entre les deux opinions une diver-
gence de point de vue en ce qui regarde l'effet de
l'arret Binet et je voudrais m'y arrter.

Le juge Sheppard a interpr6t6 l'arr8t Binet
comme si cet arrt ne visait que la directive que
l'on doit donner au jury dans le cas d'un complice

13 [1965] 1 C.C.C. 323.
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and, since the witness who had given inconsistent
statements both prior to trial and also under oath
was not an accomplice, the Binet warning was
unnecessary. Again, he rejected case law in Eng-
land to the effect that a witness who has given
inconsistent statements may be regarded as negli-
gible, pointing out that that view was rejected by
this Court in Deacon v. The King1 4. The Deacon
case is not germane here because it concerned a
Crown witness who was declared adverse and
consequently open to be examined by the Crown
on previous inconsistent statements. Although a
trial judge could properly draw attention to this on
the issue of credibility, it afforded no ground for
obliging him to direct the jury to discount the
evidence of the witness.

I take no issue here with what the Deacon case
held, but I do not think that Sheppard J.A. proper-
ly assessed the Binet case. Indeed, he appears in
his reasons to have ignored, as not having any
materiality, the inconsistency of statements made
under oath and to have treated the case before him
as if it concerned only prior statements by the
witnesses made to police officers. He said this (at
p. 338):

As the evidence of Mrs. Shannon and the effect thereon
of her prior statements are matters of weight and credi-
bility for the jury, the nondirection can be misdirection
only if it failed to comply with Azoulay v. The Queen,
[1952] 2 S.C.R. 495 at p. 497, where Taschereau, J.
said:

The rule which has been laid down, and consistently
followed is that in a jury trial the presiding Judge
must, except in rare cases where it would be needless
to do so, review the substantial parts of the evidence,
and give the jury the theory of the defence, so that
they may appreciate the value and effect of that
evidence, and how the law is to be applied to the facts
as they find them.

The previous statements of Mrs. Shannon are no part of
the theory of defence but under the circumstances of

14 [1947] S.C.R. 531.

qui se parjure; puisque le t6moin qui avait fait des
d6clarations contradictoires avant le procks et
aussi sous serment n'6tait pas un complice, l'aver-
tissement dont il est question dans Binet n'6tait pas
n6cessaire. Encore une fois, il a rejet6 la r~gle
jurisprudentielle anglaise prescrivant qu'on doit
considbrer comme de cr6dibilit6 n6gligeable un
t6moin qui a fait des d6clarations contradictoires.
Le juge a signal6 que ce point de vue avait 6t6
rejet6 par cette Cour dans l'arret Deacon c. Le
Roil4 L'arret Deacon ne s'applique pas ici puis-
qu'il portait sur un t6moin A charge qui avait t&6
d6clar6 hostile et que par cons6quent le minist~re
public avait pu contre-interroger sur des d6clara-
tions contradictoires. Bien qu'un juge de premiere
instance efit 6t6 justifi6 de signaler ce fait au jury
en rapport avec la question de la cr6dibilit6, il
n'6tait aucunement tenu de dire au jury de ne pas
tenir compte de la d6position de ce t6moin.

Je ne conteste pas la r6gle 6tablie par I'arret
Deacon, mais je ne crois pas que le juge Sheppard
ait bien interpr6t6 l'arr~t Binet. Il semble avoir
oubli6 dans ses motifs de jugement, comme
n'ayant aucune pertinence, la contradiction dans
les d6clarations faites sous serment et avoir consi-
d6r6 l'affaire qu'il avait A juger comme s'il n'6tait
question que des d6clarations ant6rieures faites par
les t6moins aux agents de police. II a dit (A la p.
338):
[TRADUCTION] Comme les d6clarations ant6rieures de
Mme Shannon et leur effet sur son t6moignage sont des
questions de valeur probante et de cr6dibilit6 qui rel6-
vent du jury, I'absence de directives peut 6quivaloir i
une directive erron6e seulement si elle n'est pas con-
forme A Azoulay c. La Reine, [1952] 2 R.C.S. 495, i la
p. 497, ofi le juge Taschereau a dit:

La r~gle qui a 6t6 6tablie et toujours suivie est que
dans un prochs par jury, le juge qui preside doit, sauf
les rares occasions ofi il ne serait pas necessaire de le
faire, passer en revue les parties importantes de la
preuve et exposer au jury la thborie de la d6fense de
fagon i ce qu'il puisse appr6cier la valeur probante et
l'effet de cette preuve et comment la loi s'applique
aux faits comme il les juge 6tablis.

Les d6clarations ant6rieures de Mme Shannon ne font
pas partie de la th6orie de la d6fense mais, dans les

14 [1947] R.C.S. 531.
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this case are at the most a detail of evidence or argu-
ment. This accused called no evidence and the learned
trial Judge instructed the jury as to the onus being on
the Crown, the presumption of innocence and as to those
facts of which the Crown must assume the onus as
necessary to constitute the offence charged and the
included offence of manslaughter.

Davey J.A. was of the opinion that the Binet
case did not lay down any general rule of law or of
practice and, moreover, he did not see any disa-
greement between the majority and minority in
that case on what Cartwright J. had said in quot-
ing from the reasons of Errol McDougall J. in R.
v. Stack and Pytell. He viewed Taschereau J.'s
reasons for the majority to rest not upon the fact
that the impugned Crown witness who gave per-
jured evidence was an accomplice but rather that
the required direction in that case applied to all
perjurers who gave vital evidence, whether accom-
plices or not. This, as I already noted, is also my
assessment of the majority's reasons in Binet.

Davey J.A. referred also to Cartwright J.'s rea-
sons in Lucas, which I have quoted, and to the
cases mentioned in those reasons and felt that the
rationale upon which Binet was decided was ref-
lected in them. He summed up as follows:

From these authorities it seems to me that the obliga-
tion to give such a direction arises not from a distinct
rule of law or of practice, but from the obligation resting
upon a trial Judge under Azoulay v. The Queen, [1952]
2 S.C.R. 495, and Kelsey v. The Queen, [1953] 1 S.C.R.
220, to review the substantial parts of the evidence, and
to give the jury the theory of the defence, so that they
may appreciate the value and effect of the evidence, and
how the law is to be applied to the facts as they find
them; and to present clearly to the jury the pivotal
questions upon which the defence stands; and that,
although it is not necessary that the trial Judge should
review all the facts, it is not sufficient that the whole of
the evidence be left to the jury in bulk for examination.

From that it follows that the need for such an instruc-
tion must depend upon the circumstances of the particu-
lar case and the nature of the defence. A trial Judge

circonstances de I'esp~ce, elles constituent tout au plus
un 616ment de la preuve ou de l'argumentation. Cet
accus6 n'a pas fait de preuve et le savant juge de
premibre instance a instruit le jury quant au fardeau de
preuve qui incombait au ministire public, quant A la
pr6somption d'innocence et quant aux faits que devait
prouver le ministbre public en ce qui concerne l'infrac-
tion de meurtre et l'infraction incluse d'homicide invo-
lontaire coupable.

Le juge Davey 6tait d'avis que l'arr~t Binet
n'6tablit pas une regle g6n6rale de droit ou de
pratique et de plus, il n'a vu aucun d6saccord entre
la majorit6 et la minorit6 dans cet arret d'aprbs ce
qu'a dit le juge Cartwright en citant les motifs du
juge Errol McDougall dans R. v. Stack and Pytell.
II a consid6r6 que les motifs rendus par le juge
Taschereau au nom de la majorit6 6taient fond6s
non pas sur le fait que le t6moin de la Couronne
qui avait commis un parjure 6tait un complice
mais plut6t que l'avertissement requis dans cette
affaire s'appliquait A tous les parjures qui t6moi-
gnaient au sujet d'une question essentielle, qu'ils
aient 6t6 ou non complices. Comme je l'ai d6jA dit,
c'est 6galement mon interpr6tation des motifs de la
majorit6 dans Binet.

Le juge Davey s'est 6galement r6f6r6 aux motifs
du juge Cartwright dans l'arrt Lucas, pr6c6dem-
ment cit6s, et aux arr8ts mentionnis dans ces
motifs et a conclu que le principe fondant la r6gle
de l'arrat Binet se retrouve dans ces arr8ts. II a
r6sum6 de la fagon suivante:

[TRADUCTION] D'aprbs ces pr6c6dents, il me semble
que l'obligation de donner une telle directive ne vient pas
d'une r6gle sp6cifique de droit ou de pratique, mais de la
r~gle 6tablie par Azoulay c. La Reine, [1952] 2 R.C.S.
495, et Kelsey c. La Reine, [1953] 1 R.C.S. 220, qui
oblige le juge A passer en revue les parties importantes
de la preuve et A expliquer au jury la thborie de la
d6fense de fagon A ce qu'il puisse appr6cier la valeur
probante et l'effet de la preuve et comment la loi doit
s'appliquer aux faits comme il les juge 6tablis; et aussi
de pr6senter clairement au jury les questions essentielles
qui fondent la d6fense. Et bien que le juge de premibre
instance n'ait pas A passer en revue tous les faits, il ne
doit quand meme pas laisser toute la preuve en vrac au
jury pour sa consid6ration.

II s'ensuit donc que le besoin d'une telle directive
d6pend des circonstances de l'affaire et de la nature de
la d6fense. Un juge de premiere instance devrait relever
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ought to point to all substantial weaknesses in the
Crown's case. Where a principal ground of defence is
the unreliability of the Crown's evidence, and the vital
evidence is that of a self-confessed perjurer, whether an
accomplice or not, I do not see how such a defence can
be adequately put to the jury without warning the jury
of the danger of convicting on such evidence, for the
witness by his conduct has shown he has no respect for
his oath, and he is just as likely to be lying at the trial as
on the earlier occasion. Such was the case of Binet v.
The Queen. The same need arises, although perhaps not
in the same degree, in the case of a witness who has
made previous contradictory statements not under oath
upon a vital point, or whose record shows him to be
untrustworthy. Where the evidence is not upon a vital
point, or there is a substantial body of other evidence
implicating the prisoner, or where there is an explana-
tion for the previous untruthful statement, the nature of
the instruction will vary according to the circumstances;
it must be sufficient to enable the jury to appreciate the
value and effect of the evidence in the light of the theory
of the defence; it must present to the jury the pivotal
questions upon which the defence stands. If judicial
experience shows that it is dangerous to convict upon
such testimony the jury ought to be so told. If the
circumstances are such as to allow the defence and the
evidence to be fairly put to the jury without giving the
warning, the warning need not be given.

Where a plausible explanation is given at the trial for
the previous contradictory statements, whether under
oath or not, it may be sufficient to leave the defence to
the jury along with the salient points touching the
conflicting statements and the explanation without any
warning and allow the jury to say whether it is satisfied
with the Crown's evidence at the trial and the explana-
tion for the previous conflicting statements, if in the
opinion of the trial Judge the jury might safely convict
on that evidence. A jury ought not to be told there is
danger in convicting on such evidence, if in fact there is
none.

In my view, whether what was said in Binet to
be a necessary direction arises from the nature of
the circumstances and from the nature of the
defence, as Davey J.A. would have it, or is
required as a matter of law or practice, as in the
two Ontario cases which applied Binet, the present

toutes les faiblesses substantielles de la preuve du minis-
thre public. Lorsque l'un des moyens principaux de la
d6fense est le manque de confiance que doit inspirer la
preuve du ministbre public et que le tbmoignage essen-
tiel est celui d'un parjure avou6, complice ou non, je ne
vois pas comment on peut exposer convenablement une
telle d6fense au jury sans l'avertir du danger de se fier
sur un tel t6moignage pour condamner parce que, par
son comportement, le t6moin a d6montr6 qu'il n'a aucun
respect de son serment et qu'il est tout aussi probable
qu'il mente au procks comme avant. Telle 6tait la situa-
tion dans Binet c. La Reine. Le meme besoin est pr6sent
mais peut-6tre pas dans la meme mesure, s'il s'agit d'un
t6moin qui a fait des d6clarations contradictoires mais
non assermenthes sur une question essentielle ou dont le
casier judiciaire d6montre qu'il n'est pas digne de foi.
Lorsque le t6moignage ne porte pas sur une question
essentielle ou lorsqu'il y a de nombreux autres 616ments
de preuve qui impliquent I'accus6 ou lorsque l'on peut
expliquer la fausse d6claration ant6rieure, la nature de
la directive variera suivant les circonstances; elle doit
suffire A permettre au jury d'appr6cier la valeur pro-
bante et I'effet de la preuve A la lumibre de la thborie de
la d6fense; elle doit pr6senter au jury les questions
principales sur lesquelles la d6fense se fonde. Si l'exp-
rience judiciaire d6montre qu'il est dangereux de con-
damner en se fondant sur une telle preuve, le jury
devrait I'apprendre. Si les circonstances sont telles qu'on
peut 6quitablement exposer au jury la preuve de la
d6fense sans donner l'avertissement, il n'est pas n6ces-
saire de le donner.

Lorsqu'au procks on donne une explication plausible
des d6clarations ant6rieures contradictoires, qu'elles
aient 6t6 faites sous serment ou non, il peut suffire de
laisser cette d6fense au jury ainsi que les points saillants
concernant les d6clarations ant6rieures et I'explication,
et cela sans avertissement, de fagon A permettre au jury
de dire s'il est satisfait de la preuve du minist~re public
au procks et de l'explication des d6clarations ant~rieures
contradictoires, si d'apr~s I'avis du juge de premiere
instance cette preuve peut justifier une condamnation
par le jury. On ne devrait pas dire A un jury qu'il est
dangereux de condamner en se fondant sur une telle
preuve si en r6alit6 il n'est pas dangereux de le faire.

D'aprbs moi, soit que la r6gle de l'arrat Binet
concernant la n6cessit6 d'une directive se fonde sur
la nature des circonstances et la nature de la
defense, comme le pense le juge Davey, soit qu'elle
constitue une r6gle de droit ou de pratique comme
il d6coule des deux arr8ts ontariens qui ont appli-
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case, on its facts, exhibits a strong need for that
direction.

The defence here was that it was not the
accused but more likely Penoffio who killed the
deceased. So far as motive was concerned, it was
Penoffio who had one, not the accused. The con-
flict in their evidence was striking. The van was a
vital link in the murder. Penoffio testified that he
gave the van to the accused about an hour or less
before the murder after they had gone out in it
together. This was in contradiction to the
accused's evidence that he had taken the van from
the house to go looking for Penoffio when he did
not find him at home and had returned it to
Penoffio's driveway about an hour before the
murder.

The accused, Penofflo and Matthews were all at
87 Augusta when the police came, and the van was
then parked in the driveway. Penoffio gave unex-
plained contradictory evidence as to his where-
abouts at the material time; one version, at the
preliminary hearing, would have left him out on
the street, without an alibi, at the time of the
murder; the other, at the trial, established consist-
ency with police evidence as to his whereabouts
shortly after the murder but that is all. In either
case, he would have had easy access to the van.

There was again an unexplained contradiction
(the Court reporter had to be called when Penoffio
denied what he said at the preliminary enquiry) as
to his story of the accused's request to borrow the
van, first saying Tuesday and then, at the trial,
Sunday. Moreover, Penoffio testified at the trial
that he had only allowed the accused to borrow the
van when he had said at the preliminary enquiry
that Matthews used it. Once again the Court
reporter was called to verify this when Penoffio
first denied it in testifying at the trial.

These were all vital matters and the jury was
entitled to find that Penoffio was a perjured wit-
ness and should have been warned in the terms

qu6 l'arr8t Binet, les faits de la pr6sente affaire
appellent clairement une telle directive.

La d6fense 6tait que ce n'6tait pas l'accus6 mais
tout probablement Penoffio qui avait tu6 la vic-
time. En ce qui concerne le mobile, Penoffio en
avait un, mais pas l'accus6. Les divergences dans
leur t6moignage 6taient frappantes. La fourgon-
nette constituait un chainon essentiel dans le
meurtre. Penoffio a d6clar6 qu'il avait pr8t6 le
v6hicule A l'accus6 environ une heure ou moins
d'une heure avant le meurtre aprbs qu'ils l'avaient
utilis6 ensemble. Cela contredisait le t6moignage
de l'accus6 qu'il avait pris la fourgonnette A la
maison pour aller chercher Penoffio qui 6tait
absent de la maison et l'avait gar6e dans l'entr6e
de la maison de Penoffio environ une heure avant
le meurtre.

L'accus6, Penofflo et Matthews 6taient tous au
87 de la rue Augusta lorsque la police est arriv6e,
et la fourgonnette 6tait alors stationn6e dans l'en-
tr6e. Penoffio a fait des d6clarations contradictoi-
res non expliqu6es concernant ses all6es et venues
au moment du crime; une version de son t6moi-
gnage A l'enquete prbliminaire l'aurait laiss6 sur la
rue sans alibi au moment du crime; I'autre version,
au procks, a 6t6 conforme A la preuve faite par la
police de ses all6es et venues peu aprbs le meurtre
mais sans plus. Dans les deux cas, il aurait facile-
ment pu avoir acc6s A la fourgonnette.

Il y eut encore une fois une contradiction rest6e
sans explication dans ce qu'il a dit au sujet de la
demande par l'accus6 d'emprunter la fourgonnette,
il a d'abord dit mardi (on a dfi faire comparaitre la
st6nographe officielle lorsque Penofflo a ni6 ce
qu'il avait dit A l'enquite pr6liminaire) et au
procks, il a dit dimanche. De plus, Penoffio a
d6clar6 au procks qu'il avait permis seulement A
l'accus6 d'emprunter la fourgonnette tandis qu'A
l'enquate prbliminaire, il avait dit que Matthews
s'en 6tait servi. Dans ce cas aussi on a dfi faire
entendre la st6nographe officielle lorsque Penofflo
a ni6 au procks avoir fait cette d6claration A
l'enqu8te pr6liminaire.

Ce sont lIA des questions essentielles et le jury
aurait 6t6 justifi6 de conclure que Penoffio 6tait un
parjure et on aurait di l'avertir dans les termes
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approved in Binet in such situations. Of course, the
required warning need not follow any precise for-
mula (I think this emerges from the reasons of this
Court in the Rustad case), so long as the trial
judge makes it quite clear to the jury that it is
dangerous for them to act on the evidence of the
inconsistent witness given on a vital issue, especial-
ly when, as here, it is the evidence of that witness
alone or of that witness and an associate, Mat-
thews, both possible suspects, that purports to
ensnare the accused. In short, since Penoffio's
evidence was central to the Crown's case, the trial
judge would have been justified in stressing that
there was very great danger in acting upon it,
especially when, in addition to the inconsistencies
in his evidence, Penoffio deliberately ignored the
trial judge's order prohibiting out-of-court
exchanges with other witnesses and influenced
Matthews to change his testimony.

Nothing approaching such a caution is found in
the trial judge's charge. Indeed, the trial judge
failed to bring into account, when he talked of the
contradictions in Penoffio's evidence, the contra-
diction in his evidence as to the direction in which
he was walking the night of the murder. Again, the
trial judge failed to deal adequately with Mat-
thews' evidence on whether he actually saw or did
not see Penoffio when the accused arrived at the
house at about 10:30 p.m. on September 21.

The breach of the trial judge's order as to
communication between witnesses is a separate
ground upon which a caution should have been
given to the jury in acting upon evidence of a
witness who so readily changed his testimony at
the behest of a fellow witness to make it conform
to the latter's evidence. It was conceded by Crown
counsel that the trial judge should have but did not
tell the jury that they should act on a witness's
own recollection and not on what the witness was
told by another. Indeed, evidence which is not that
of the witness's own independent recollection of

approuv6s par l'arret Binet pour des situations
semblables. Bien sfir, il n'est pas n6cessaire que
l'avertissement suive une formule d6terminbe
(comme le laissent entendre selon moi les motifs de
cette Cour dans l'arrt Rustad) d~s que le juge de
premiere instance explique clairement au jury qu'il
est dangereux de fonder une d6claration de culpa-
bilit6 sur la d6position d'un t6moin qui a fait des
d6clarations contradictoires sur une question
essentielle, surtout, comme c'est le cas dans la
pr6sente affaire, lorsque c'est la d6position de ce
seul t6moin ou de ce t6moin et d'un partenaire,
Matthews, deux suspects possibles, qui tend A
incriminer l'accus6. Bref, puisque le t6moignage de
Penoffio 6tait essentiel A la preuve du ministbre
public, le juge de premiere instance aurait eu
raison de signaler avec insistance qu'il 6tait dange-
reux de fonder une d6claration de culpabilit6 sur
ce t6moignage, particulibrement lorsqu'en plus des
contradictions dans son t6moignage, Penoffio a
d6lib6r6ment viol6 l'ordonnance du juge de pre-
mibre instance prohibant les communications hors
cour avec les autres t6moins et a persuad6 Mat-
thews de changer son t6moignage.

Rien dans l'adresse du juge au jury ne ressemble
A un pareil avertissement. En fait, lorsque le juge
de premidre instance a passe en revue les contra-
dictions dans le t6moignage de Penoffio, il n'a pas
tenu compte de la contradiction quant A la direc-
tion de sa marche le soir du meurtre. Egalement, le
juge de premiere instance n'a pas trait6 correcte-
ment de la preuve pr6sent6e par Matthews sur la
question de savoir s'il avait vu Penofflo lorsque
l'accus6 est arriv6 A la maison A environ 22h30 le
21 septembre.

La violation de l'ordonnance du juge de pre-
mibre instance concernant les communications
entre t6moins constitue un motif distinct appelant
un avertissement au jury du danger de donner foi A
la d6position d'un t6moin qui a accept6 aussi faci-
lement de changer son temoignage sur les instan-
ces d'un autre t6moin de fagon A ce que la d6posi-
tion de cet autre t6moin soit corrobor6e. L'avocat
du ministbre public a conc6d6 que le juge de
premidre instance aurait dfi d6clarer au jury qu'il
devait donner foi A la d6position fond6e sur les
souvenirs propres du t6moin et non A celle qui
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what he is testifying to would not likely be admis-
sible: cf. R. v. Muise'", at p. 497. The trial judge's
charge got close to this issue but, in my opinion, it
did not sufficiently put the jury on guard against
believing Matthews on the vital question of the
whereabouts of the accused at the time of the
murder.

Matthews' first version that he could not
remember seeing Penoffio in the house at 10:30
p.m. when he, Matthews, went to bed was con-
sistent with the accused's evidence on the point.
Matthews' change of testimony resulted in the
corroborating of Penoffio and contradicting the
accused.

I am not concerned here with any issue of the
admissibility of Matthews' evidence. In so far as
he gave inconsistent statements under oath on a
vital issue, the rule of the Binet case would apply
equally to him as to Penoffio. In so far as he was
involved in a breach of the trial judge's order,
barring communication between witnesses, the
trial judge was not required to exclude his evidence
(see the authorities cited in Dobberthien v. The
Queen 16, but was obliged, when sitting with a jury,
to tell them to receive the evidence with caution
when it was changed by reason of breach of the
trial judge's order and related to a vital issue. If
there had not been such a relation, the charge
could be considered as passable; see Lucas v. The
Queen ", at p. 10.

I think it important, in concluding these reasons,
that I stress two points. The first concerns an
understanding of what is a vital issue where a
suspect has given contradictory statements under
oath in testifying for the Crown against the
accused so as to call for a caution to the jury
against accepting inculpating evidence given by
that witness. The requirement of such a caution is
not limited to cases where the witness has given
direct evidence. Where, as here, the evidence

Is (1974), 22 C.C.C. (2d) 487.
16 [1975] 2 S.C.R. 560.
17 [1963] 1 C.C.C. 1.

relatait ce que quelqu'un d'autre avait dit au
t6moin; or, le juge ne l'a pas fait. Il est mime
probable que le t6moignage qui ne constitue pas la
relation de ce dont le t6moin se souvient de fagon
ind6pendante est inadmissible: voir A ce sujet R. v.
Muise 11, A la p. 497. L'adresse du juge s'est appro-
ch6e de ce point mais, A mon avis, elle ne con-
stituait pas une mise en garde suffisante contre le
danger de croire Matthews sur la question essen-
tielle de savoir oii se trouvait I'accus6 au moment
du meurtre.

La premiere version de Matthews qu'il ne se
souvenait pas d'avoir vu Penofflo dans la maison A
22h30 au moment of lui, Matthews, est a116 se
coucher, est compatible avec le t6moignage de
l'accus6 sur cette question. Le changement de
t6moignage de Matthews a eu pour effet de corro-
borer Penoffio et de contredire l'accus6.

Il n'y a pas lieu ici de s'arr~ter sur la question de
l'admissibilit6 du t6moignage de Matthews. Dans
la mesure ofi il a fait des d6clarations contradictoi-
res sous serment sur une question essentielle, la
r6gle Binet s'appliquerait autant A lui qu'A Penof-
fio. Dans la mesure ofi il a viol6 l'ordonnance du
juge interdisant les communications entre t6moins,
le juge de premibre instance n'6tait pas tenu d'ex-
clure son t6moignage (voir A ce sujet les arrits
cit6s dans l'arrat Dobberthien c. La Reine 16; il 6tait
par contre tenu de mettre le jury en garde contre
un t6moignage reli6 A une question essentielle et
chang6 en violation de l'ordonnance du juge. Si le
t6moignage n'avait pas eu rapport A une question
essentielle, on aurait pu consid6rer que l'adresse
6tait passable; voir Lucas v. The Queen 17, A la p.
10.

Avant de terminer, j'estime important de souli-
gner deux points. Le premier a trait A ce qui
constitue une question essentielle lorsqu'un suspect
a fait des d6clarations contradictoires sous serment
en t6moignant contre l'accus6 de fagon A ce que
son t6moignage appelle un avertissement au jury
d'8tre prudent en acceptant un t6moignage incri-
minant de la part de ce t6moin. L'avertissement
n'est pas requis seulement lorsque le t6moignage
constitue une preuve directe. Lorsque la preuve

is (1974), 22 C.C.C. (2d) 487.
16 [1975] 2 R.C.S. 560.
17 [1963J 1 C.C.C. 1.
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against the accused is circumstantial only (and,
indeed, fragile), it is wrong to regard vital issues as
being ultimate ones only, such as an issue of
identity, and to absolve the trial judge of giving
the caution merely because the Crown witness did
not testify directly as to identity. The witness
could not perforce do so when the entire case
against the accused is built upon circumstantial
evidence. Binet was a case where there was evi-
dence of an eye witness, but this cannot mean that
a vital issue must be defined only in terms of direct
evidence so as to call in such cases only for a
caution against accepting the evidence of a witness
who has given inconsistent statements under oath.

Where substantially the only evidence against
an accused is that of witnesses who are themselves
suspect, or have interests of their own to serve, and
it is circumstantial only, vital issues must be
viewed in the light of these facts and hence must
be taken to relate to evidence that establishes a
crucial link in the chain of circumstances upon
which the allegation of culpability of the accused
rests. The Lucas case does not conflict with this
view when regard is had to its quite different facts,
especially to the fact that the case against the
accused did not depend (as it does here) on the
evidence of a questionable Crown witness.

The second point that deserves emphasis relates
to the breach of the trial judge's order against out
of Court exchanges between witnesses who have
not yet testified or have not yet concluded their
testimony. It is true that the trial judge, when
making the order, expressed doubt that all wit-
nesses or potential witnesses had heard it. Penoffio
was testifying when the order was made, and
whether or not Matthews was aware of it is, in my
view, irrelevant to the damaging effect of Mat-
thews' change of testimony when prompted by
Penoffio during the night recess before he, Mat-
thews, returned to the witness stand the next day.
The deliberate breach of the order by Penoffio
required more of the trial judge than a charge that
the matter was one of credibility only, as if Pen-

contre l'accus6 est exclusivement indirecte (et
m8me assez fragile) comme c'est le cas dans la
pr6sente affaire, on ne devrait pas consid6rer
essentielles seulement les questions qui touchent
directement au fond de l'affaire, comme une ques-
tion d'identit6, de fagon A exempter le juge d'avoir
A donner un avertissement parce que le t6moin A
charge n'a pas t6moign6 directement quant A
l'identit6. Le t6moin ne pouvait forc6ment le faire
lorsque toute la preuve contre l'accus6 n'6tait
qu'indirecte. Dans l'affaire Binet, il y avait une
preuve par un t6moin oculaire mais ceci ne veut
pas dire qu'on doit d6finir une question essentielle
seulement en termes d'une preuve directe de fagon
A exiger seulement dans ce cas un avertissement
quant A la d6position d'un t6moin qui a fait des
d6clarations contradictoires sous serment.

Lorsque la seule preuve importante contre un
accus6 consiste en des d6positions de la part de
t6moins qui sont eux-memes soupgonn6s du crime
ou qui ont des int6rats propres A promouvoir et que
cette preuve est indirecte, on doit consid6rer la
notion de question essentielle A la lumibre de ces
faits et on doit qualifier d'essentielle une preuve
qui 6tablit un 616ment capital dans la s6rie de
circonstances sur lesquelles l'accusation se fonde.
L'arrt Lucas ne contredit pas ce point de vue
compte tenu des faits diff6rents et, surtout, de la
preuve contre l'accus6 qui ne reposait pas sur la
d6position d'un t6moin suspect comme c'est le cas
dans la pr6sente affaire.

Le second point qu'il faut souligner a trait A la
violation de l'ordonnance du juge interdisant les
communications entre t6moins qui n'ont pas
encore t6moign6 ou dont le t6moignage n'est pas
termin6. Il est vrai que le juge de premiere ins-
tance, lorsqu'il a rendu l'ordonnance, s'est
demand6 si tous les t6moins, y compris ceux qui
n'avaient pas encore t6moign6, I'avaient entendue.
Penofflo 6tait en train de t6moigner lorsque l'or-
donnance a 6t6 rendue et que Matthews l'ait su ou
non ne change rien, A mon avis, A l'effet domma-
geable du changement de t6moignage de ce dernier
lorsqu'il est revenu le lendemain aprds l'ajourne-
ment durant lequel Penoffio I'a induit A modifier
sa version. La violation d6lib6r6e de l'ordonnance
par Penoffio appelait, de la part du juge de pre-
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offio and Matthews were impartial and uncon-
taminated witnesses.

Moreover, Matthews did not say that he was
unaware of the trial judge's order. He was asked
this on cross-examination:

You had heard the instructions given by his Lordship
that you should not speak to anyone with respect to this
case after you left this Courtroom and before I cross-
examined you?

and his answer was:

It was kind of confusing afterward, I thought.

When this is coupled with the fact that his change
of testimony resulted in his giving Penoffio's recol-
lection and not his own on an issue as to the
whereabouts of the accused and of Penoffio prior
to the murder, a vital issue in the chain of circum-
stances, the need for a strong caution to the jury
with respect to the acceptance of Matthews' evi-
dence is to me unquestionable.

In fine, this case exhibits three circumstances
which, if not separately, then certainly in their
cumulative effect called for a strong caution by the
trial judge to the jury against accepting the evi-
dence upon which the Crown's case was founded.
There was, first, the self-interest of Penofflo and
Matthews in exculpating themselves at the expense
of the accused; second, the inconsistent, contradic-
tory statements under oath on vital issues; and
third, the breach of the trial judge's explicit order
against out of Court exchanges involving witnesses
who had yet to testify or who had not concluded
their testimony. The caution was especially neces-
sary when there was no independent evidence cor-
roborative of the testimony of the tainted
witnesses.

In view of the serious defects in the charge to
the jury, I would allow the appeal, set aside the
conviction and direct a new trial.

mibre instance, plus qu'une directive d6clarant que
la question ne portait que sur la cr6dibilit6, comme
si Penofflo et Matthews 6taient des t6moins impar-
tiaux et inthgres.

De plus, Matthews n'a pas dit qu'il ignorait
l'ordonnance du juge. On lui a demand6 en
contre-interrogatoire:

[TRADUCTION] Vous avez entendu les directives de Sa
Seigneurie de ne parler A personne du procks apris avoir
quitt6 la cour et avant que je ne vous contre-interroge?

11 a r6pondu:

[TRADUCTION] J'ai trouv6 9a assez confus par la suite,
je crois.

Lorsqu'on associe cela au fait que son changement
de t6moignage l'a amen6 A relater les souvenirs de
Penoffio plut6t que les siens sur la question des
allbes et venues de Penofflo et de l'accus6 avant le
meurtre, question essentielle dans la sbrie des cir-
constances, il m'apparait 6vident qu'il fallait
donner au jury un avertissement en termes trds
forts quantA l'acceptation du t6moignage de
Matthews.

Pour r6sumer, trois circonstances de la pr6sente
affaire appelaient, sinon s6par6ment, du moins A
cause de leur effet cumulatif, un avertissement en
termes trds forts par le juge de premiere instance
quant A l'acceptation par le jury de la preuve du
ministbre public. Il y avait premibrement l'int6r~t
de Penoffio et de Matthews A se disculper aux
d6pens de l'accus6; deuxibmement les d6clarations
contradictoires sous serment sur des questions
essentielles; troisibmement la violation de l'ordon-
nance expresse du juge interdisant les communica-
tions avec les t6moins qui n'avaient pas encore
t6moign6 ou dont le t6moignage n'6tait pas ter-
min6. Cet avertissement 6tait d'autant plus n6ces-
saire qu'il n'y avait aucune corroboration ind6pen-
dante de la d6position des t6moins suspects.

Vu les graves lacunes de l'adresse au jury, je suis
d'avis d'accueillir le pourvoi, d'infirmer la d6clara-
tion de culpabilit6 et d'ordonner un nouveau
proces.
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The judgment of Martland, Ritchie, Pigeon,
Beetz and Pratte JJ. was delivered by

RITCHIE J.-This is an appeal from a judgment
of the Court of Appeal for the Province of Ontario
dismissing the appellant's appeal from his convic-
tion at trial before Mr. Justice O'Leary sitting
with a jury on a charge of having murdered one
Maurice Rodriguez.

The Court of Appeal did not find it necessary to
give any recorded reasons for its decision which
was a unanimous one and which is now appealed
to this Court on the limited grounds stipulated in
the order granting leave to appeal.

I have had the privilege of reading the reasons
for judgment prepared for delivery by the Chief
Justice in which he has reviewed the evidence in
such detail as to make it unnecessary for me to do
more than recapitulate the salient facts in skeletal
form.

The victim of this murder was shot while in a
parking lot separating the Town Manor hotel from
the Elmar hotel in the City of Hamilton at approx-
imately 11:50 p.m. on the 21st of September,
1974. At about this time the sound of a loud noise,
like a shot or backfire, attracted the attention of a
passerby to the parking lot where he saw a man
running to and entering a brown or copper-
coloured van with lettering on its side which he
later identified from a photograph as bearing the
name of "Barber Appliance Services". On entering
the parking lot, this witness found the body of the
victim lying on the ground with a gun shot wound
in his neck which proved to be a fatal injury. The
van had been parked about five feet from where
the body was found and a man was seen running
towards it and entering the driver's side although
leaving the door ajar. Two other witnesses testified
that they had observed the van leaving the parking
lot and one of them was able to take what he
thought was the number of the licence plate. I
agree with the Chief Justice that the driver of the
van at this time was undoubtedly the murderer
and I feel that the identity of this individual is the
pivotal or vital question in the determination of
this case. In this regard the evidence is indeed

Le jugement des juges Martland, Ritchie,
Pigeon, Beetz et Pratte a 6 rendu par

LE JUGE RITCHIE-Le pourvoi attaque un arr8t
de la Cour d'appel de la province de l'Ontario
rejetant l'appel de l'appelant A l'encontre de sa
d6claration de culpabilit6 par un jury lors d'un
proces pr6sid6 par le juge O'Leary sur l'accusation
d'avoir commis un meurtre sur la personne d'un
nomm6 Maurice Rodriguez.

La Cour d'appel n'a pas jug6 n6cessaire de
motiver par 6crit sa d6cision qui 6tait unanime et
dont on appelle A cette Cour en soulevant les
moyens trbs circonscrits mentionn6s dans l'autori-
sation d'appeler.

J'ai eu l'avantage de lire les motifs r6dig6s par le
Juge en chef qui passe en revue la preuve de facon
tellement compl6te que je peux me contenter d'en
rappeler les points principaux.

La victime de ce meurtre a 6t6 abattue dans un
terrain de stationnement qui s6pare l'h6tel Town
Manor de l'h6tel Elmar dans la ville de Hamilton,
A environ 23h50 le 21 septembre 1974. A peu prds
au meme moment, un bruit fort comme un coup de
fusil ou un rat6 de moteur a attir6 l'attention d'un
passant qui a vu un homme dans le parc de
stationnement courir jusqu'A une fourgonnette
pour y monter. La fourgonnette 6tait de couleur
brune ou cuivr6e et le flanc portait une inscription,
il l'a par la suite identifi6e A partir d'une photogra-
phie avec le nom de aBarber Appliance Services*.
Arriv6 sur le terrain de stationnement, ce t6moin a
trouv6 le corps de la victime 6tendu sur le sol avec
une blessure au cou caus6e par la d6charge d'une
arme A feu, blessure qui s'est av6r6e mortelle. La
fourgonnette avait Wt stationn6e A environ cinq
pieds de l'endroit oii on a trouv6 le corps et on a vu
un homme y courir et entrer par le c~t6 du conduc-
teur en laissant la porte entrebaillbe. Deux autres
t6moins ont d6clar6 qu'ils avaient vu la fourgon-
nette quitter le parc de stationnement et l'un d'en-
tre eux a pu noter par 6crit ce qu'il a cru 8tre le
numero de la plaque. Je suis d'accord avec le Juge
en chef que la personne qui conduisait le camion A
ce moment-lA 6tait sans aucun doute le meurtrier

1100 MAXWELL V. THE QUEEN Ritchie J. [ 1979] 2 S.C.R.



[1979j 2 R.C.S. MAXWELL C. LA REINE 12 Juge Ritchie 1101

inconsistent with any other rational conclusion
than that the perpetrator of the crime was the man
who ran from the body and entered the marked
van.

I am also satisfied from the evidence that the
van was as its label indicates the property of
Barber Appliance Services, a firm with headquar-
ters at Brantford and that on the evening in ques-
tion, it was in the custody of one Penoffio, who was
the Hamilton manager of that firm and who had
left his own vehicle in the hands of the owner of
the firm in exchange for the use of the van.

Penoffio lived in a house at 87 Augusta Street in
Hamilton which was also occupied by a friend
named Matthews and where the accused was visit-
ing on the evening in question. It was in the
parking area adjacent to Penoffio's house that the
brown van was found by the police shortly after
the shooting, and at that time the house was
occupied by the accused, Penoffio and one Mat-
thews who appears to have stayed in the house all
evening listening to the television, drinking beer
and sleeping. Penoffio and the accused gave differ-
ent versions of their activities during the evening
and these are accurately summarized in the rea-
sons for judgment of the Chief Justice. Both men
were obviously potential suspects, but neither told
a story putting the other in the Elmar hotel park-
ing lot at the fatal hour.

The Crown's case depends almost entirely on
circumstantial evidence although in so far as the
statements of the accused and Penoffio are self-
serving, they are entirely dependent upon the
jury's assessment of their respective credibility.

The trial judge gave full and adequate instruc-
tions on the manner in which circumstantial evi-
dence should be treated by the jury and it is not
for a second Court of Appeal to enter upon the
task of reassessing the credibility of witnesses. I
am satisfied that this is a case where the jury's
verdict must stand unless it can be shown that

et je crois que la d6cision dans la pr6sente cause
porte essentiellement sur l'identit6 de cet individu.
Ainsi, I'homme qui a quitt6 les lieux pour monter
dans la fourgonnette est l'auteur du crime; sous ce
rapport, la preuve n'admet aucune autre conclu-
sion rationnelle.

La preuve m'a 6galement convaincu que la four-
gonnette, comme l'indiquait la raison sociale ins-
crite sur son c~t6, appartenait A Barber Appliance
Services, une entreprise ayant son siege social i
Brantford, et que durant la soir6e en cause, un
nomm6 Penoffio en avait la garde. Penoffio 6tait le
g6rant de cette entreprise A Hamilton et il avait
laiss6 son propre v6hicule au propri6taire contre
l'usage de la fourgonnette.

Penoffio demeurait dans une maison sise au 87
rue Augusta A Hamilton, maison qu'occupait aussi
un ami du nom de Matthews et oi I'accus6 6tait en
visite ce soir-lA. La fourgonnette brune a 6t6 trou-
vee par la police peu aprbs le meurtre dans l'aire
de stationnement attenant A la maison de Penoffio.
A ce moment-lA, se trouvaient dans la maison
l'accus6, Penoffio et un nomm6 Matthews qui
semble y avoir pass6 toute la soir6e A regarder la
t616vision, A boire de la bibre et A dormir. Penoffio
et I'accus6 ont donn6 des versions diffbrentes de
l'emploi de leur temps durant la soir6e et ces
versions sont r6sum6es de fagon pr6cise par le Juge
en chef dans ses motifs. Les deux hommes 6taient,
bien entendu, dans une situation qui les rendait
suspects, mais aucun d'eux n'a racont6 que l'autre
avait 6t6 dans le parc de stationnement de l'htel
Elmar A l'heure fatale.

La preuve du ministbre public est presque enti-
rement indirecte, encore que les d6clarations de
l'accus6 et de Penoffio, dans la mesure oA elles ont
6t6 faites dans l'int6r8t de leur auteur, soient enti6-
rement sujettes A l'6valuation par le jury de la
cr6dibilit6 respective des t6moins.

Le juge de premiere instance a donn6 des direc-
tives justes et suffisantes quant A la fagon dont le
jury devait consid6rer la preuve indirecte et il
n'appartient pas A un second tribunal d'appel
d'examiner de nouveau la cr6dibilit6 des t6moins.
Je suis d'avis qu'il y a lieu ici de maintenir le
verdict du jury A moins qu'on ne puisse d6montrer
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there was error on the part of the trial judge in the
instructions which he gave in his charge.

The order granting leave to appeal to this Court
limits our considerations to but two such alleged
errors in the judge's charge. It appears to me to be
convenient to consider them separately.

The first alleged error was "in failing to caution
the jury on the unreliability of the witness Mat-
thews who changed his testimony after discussing
it overnight with the witness, Penoffio, in breach of
the trial judge's direction forbidding any such
discussion".

In the course of the trial, the learned judge
made an order directing that all witnesses should
be excluded from the court room when they were
not testifying and directing further that there
should be no communication between one witness
and another who had not completed his testimony.

It will be seen that the first question upon which
leave to appeal was granted is concerned with the
failure of the trial judge to caution the jury as to
the unreliability of the witness Matthews arising in
part from his breach of the judge's direction forb-
idding discussions between witnesses and in part
from the subsequent change of his evidence.

In my respectful opinion, this question can only
be answered in the affirmative on the ground that
the witness Matthews knew or ought to have
known that the judge had given the direction
therein referred to and if it can be made to appear
that the change in his testimony reflected directly
on the guilt or innocence of the accused, i.e. on the
question of his whereabouts at approximately
11:50 p.m. on the evening in question.

The trial judge's order containing a direction
referred to in this question was made while Pen-
offio was still giving evidence, but his own state-
ment makes it more than doubtful whether the
witness Matthews was within earshot when that
order was made. In this regard, the learned judge
said at the conclusion of Matthews' evidence:

une erreur de la part du juge de premiere instance
dans les directives qu'il a donnbes dans son
adresse.

Le jugement accordant I'autorisation d'appeler A
cette Cour nous limite A seulement deux erreurs
contenues, all6gue-t-on, dans l'adresse du juge. Il
me semble opportun de les 6tudier s6par6ment.

La premiere erreur qu'on allhgue aurait 6t6
commise ((en omettant d'avertir le jury de se d6fier
du t6moin Matthews, qui a modifi6 son t6moi-
gnage aprbs en avoir discut6 au cours de la nuit
avec le t6moin Penoffio, contrevenant ainsi A la
directive du juge de premiere instance interdisant
pareille discussion)).

Au cours du procks, le savant juge avait ordonn6
l'exclusion de la salle d'audience de tous les
t6moins qui n'6taient pas en train de t6moigner; il
avait de plus interdit toute communication entre
t6moins si le t6moignage de l'un d'entre eux n'6tait
pas termin6.

On voit que la premiere question sur laquelle
l'autorisation d'appeler a 6t6 accord6e traite du
d6faut par le juge de premiere instance d'avertir le
jury de se d6fier du t6moin Matthews, en partie
parce que ce dernier avait viol6 l'interdiction du
juge relative aux discussions entre t6moins et en
partie parce qu'il avait par la suite modifi6 son
t6moignage.

J'estime respectueusement que l'on ne peut
r6pondre dans l'affirmative A cette question que si
le t6moin Matthews savait ou aurait dii savoir que
le juge avait donn6 la directive mentionn6e et si
l'on peut montrer que la modification de son
t6moignage influait directement sur la culpabilit6
ou l'innocence de l'accus6, c'est-A-dire sur la ques-
tion de savoir oai se trouvait l'accus6 A environ
23h50 durant la soir6e en question.

L'ordonnance du juge de premidre instance dont
il est question dans le moyen d'appel a 6t6 rendue
alors que Penoffio t6moignait encore, mais la
propre d6claration du juge soul6ve des doutes
sbrieux sur la question de savoir si le t6moin
Matthews 6tait A port6e de voix quand l'ordon-
nance a 6t6 prononc6e. A cet 6gard, le savant juge
a dit A la fin du t6moignage de Matthews:
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The words that passed between this witness and a
prior witness would be in contravention of the order
made excluding witnesses, the general order, but unfor-
tunately I do not know whether the witnesses heard that
original order. They were already absent from the court
room and I do not know whether there is any loud
speaker that relays that order to the witnesses. It is
perhaps a failing of communication.

Counsel for the defence then observed that "Pen-
offio knew he shouldn't be speaking to anybody
that still has to give evidence" and the trial judge
then observed:

All the witnesses, we presume, know that, but I
wonder has a message gotten through to them. There is
the order excluding witnesses and that contains the
further admonition not to discuss the evidence, but it
might be wise if a written copy of the order could be
placed in the witness room so the witnesses will be aware
that there is a direct order that they are not to discuss
the evidence with someone who is still testifying or still
has not testified, so I am going to ask the Clerk to make
sure that a copy of the order that was made be placed in
the witness room because I know most of the witnesses,
if not all of them, were absent from the court room
when the order was made. (The italics are my own.)

In view of this circumstance, I do not think that
the trial judge can be said to have been in error in
failing to instruct the jury as to the unreliability of
Matthews' evidence on account of his having acted
in breach of an order, the existence of which may
well have been unknown to him.

The change made in Matthews' evidence after
his discussion with Penoffio is accurately summa-
rized in the reasons for judgment by the Chief
Justice where he says:

Matthews' first version that he could not remember
seeing Penoffio in the house at 10.30 p.m. when he,
Matthews, went to bed was consistent with the accused's
evidence on the point. Matthews' change of testimony
resulted in the corroborating of Penoffio and contradict-
ing the accused.

In my opinion, this change had no direct bearing
on the whereabouts of Maxwell at the time when
the murder was committed, its sole effect being to

[TRADUCTION] Les paroles qui ont 6t6 6chang6es
entre ce t6moin et un t6moin ant6rieur contreviendraient
A l'ordonnance d'exclusion des t6moins, l'ordonnance
g6n6rale, mais malheureusement je ne sais pas si les
t6moins ont entendu prononcer cette ordonnance. Ils
6taient d6jA absents de la salle d'audience et je ne sais
pas s'il y a un haut-parleur qui transmet ces ordonnan-
ces aux t6moins. Il s'agit peut-8tre d'un manque de
communication.

L'avocat de la d6fense a ensuite dit que [TRADUC-
TION] aPenoffio savait qu'il ne devait parler A
personne qui avait encore A rendre t6moignage*; et
le juge de premiere instance a alors r6pliqu6:

[TRADUCTION] Nous pr6sumons que tous les t6moins
le savent mais je me demande si le message s'est rendu
jusqu'A eux. Il y a l'ordonnance d'exclusion des t6moins
qui contient l'interdiction suppl6mentaire de discuter du
procks, mais il serait peut-8tre sage de placer dans la
salle des t6moins une copie de l'ordonnance pour que
tous les t6moins sachent qu'il existe un ordre explicite de
ne pas discuter de la preuve avec une personne qui est
encore en train de t6moigner ou qui n'a pas encore
t6moign6 et je vais donc demander au greffier d'avoir
soin de faire placer dans la salle des t6moins une copie
de l'ordonnance qui a 6t6 rendue parce que je sais que la
plupart des timoins, sinon tous, n'itaient pas dans la
salle d'audience lorsque I'ordonnance a t rendue. (Les
italiques sont de moi.)

Compte tenu de cette circonstance, je ne crois
pas que le juge de premiere instance a fait une
erreur en omettant d'avertir le jury de se d6fier du
t6moin Matthews parce que ce dernier aurait agi
en contravention d'une ordonnance dont il peut
avoir ignor6 l'existence.

Les motifs de jugement du Juge en chef r6su-
ment bien le changement dans le temoignage de
Matthews apres sa discussion avec Penoffio:

La premibre version de Matthews qu'il ne se souvient
pas d'avoir vu Penoffio dans la maison A 22h30 au
moment ofi lui, Matthews, est al1l se coucher, est com-
patible avec le t6moignage de l'accus6 sur cette question.
Le changement de t6moignage de Matthews a eu pour
effet de corroborer Penofflo et de contredire l'accus6.

Selon moi, cette modification n'avait aucun lien
direct avec les all6es et venues de Maxwell au
moment de la perp6tration du meurtre; son seul
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support the evidence given by Penoffio as against
that of the accused.

For all the above reasons and with the greatest
respect for those who may entertain a different
view, I am of opinion that the first question posed
in the order granting leave should be answered in
the negative and that there was no need for a
further caution as to Matthews' testimony which
was adequately summarized by the trial judge
when he said:

So the change in his evidence was from not remember-
ing whether he had seen Penofflo to saying that he saw
him for about 15 minutes between 10:00 and 10:30 and
he went on to say that Dwight Maxwell was there when
he was talking to Penofflo in that fifteen minute period
or, when he saw him for 15 minutes ...

In so far as the changed version of Matthews'
evidence placed Maxwell and Penoffio in and
around 87 Augusta Street at between 10:00 and
10:30 p.m., it is corroborated by the evidence of
Janice Brady who saw the two men together out-
side the house at about 10:20 p.m. I cannot think
that a change from saying "I cannot remember" to
saying "I have now been reminded" gives rise to
such an inconsistency as to require a special cau-
tion by the trial judge in addressing the jury.

The second alleged error specified in the order
granting leave to appeal is, however, concerned
with the evidence of Penofflo and raises the ques-
tion of whether the learned trial judge was in error
in "failing to caution the jury on the unreliability
of the evidence of Penoffio who, inter alia, had
made previous contradictory statements under
oath".

There is no doubt that Penoffio's evidence and
his conduct showed him to be an undesirable and
untrustworthy character. In the first place, Pen-
offio undoubtedly heard the order containing the
judge's direction not to communicate with wit-
nesses and he deliberately disobeyed. Furthermore,
he gave contradictory evidence under oath in the
manner outlined in the reasons for judgment of the
Chief Justice, and lastly, he showed his distaste for
this whole proceeding by absenting himself from
the first trial of Maxwell making it necessary to

effet 6tait de confirmer le t6moignage de Penoffio
aux d6pens de celui de l'accusb.

Pour tous ces motifs et avec le plus grand res-
pect pour ceux qui peuvent penser autrement, je
suis d'avis qu'on devrait r6pondre par la n6gative A
la premiere question mentionn6e dans l'ordon-
nance accordant l'autorisation d'appeler et qu'il
n'6tait pas n6cessaire d'ajouter un avertissement
suppl6mentaire concernant le t6moignage de Mat-
thews que le juge de premiere instance a bien
r6sum6 en disant:
[TRADUCTION] Le changement dans son t6moignage
consiste donc A ne plus se souvenir d'avoir vu Penoffio
pour affirmer qu'il l'a vu environ quinze minutes entre
22 h et 22h30 et il a d6clar6 de plus que Dwight
Maxwell y 6tait lorsqu'il a parl6 A Penoffio dans cette
p6riode de quinze minutes ou lorsqu'il l'a vu quinze
minutes ...

En tant que la version modifibe du t6moignage de
Matthews situe Maxwell et Penoffio au 87 rue
Augusta ou dans les environs entre 22 h et 22h30,
elle est corrobor6e par le t6moignage de Janice
Brady qui a vu les deux hommes ensemble A
l'ext6rieur de la maison A environ 22h20. Je ne
crois pas que le changement de uje ne me souviens
pas) A son vient de me rappelers comporte une
inconsistance telle que le juge soit oblig6 d'insbrer
un avertissement sp6cial dans son adresse au jury.

La deuxiame alligation d'erreur mentionn6e
dans l'autorisation d'appeler porte toutefois sur le
t6moignage de Penoffio et soul6ve la question de
savoir si le savant juge de premiere instance a err6
en somettant d'avertir le jury de se d6fier de la
d6position de Penoffio qui, notamment, avait ant6-
rieurement fait sous serment des d6clarations
contradictoireso.

Il n'y a aucun doute que le t6moignage et le
comportement de Penoffio ont d6montr6 qu'il 6tait
un personnage ind6sirable et peu digne de foi.
D'abord, Penoffio a certainement entendu le juge
prononcer l'ordonnance contenant une interdiction
de communiquer avec les t6moins et il a volontai-
rement d6sobbi. De plus, il a fait des d6clarations
contradictoires sous serment comme l'indique le
Juge en chef dans ses motifs de jugement et enfin,
il a manifest6 son indiff6rence pour toute l'affaire
en s'absentant du premier procks de Maxwell de
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issue a warrant for his arrest before he appeared at
the second trial.

All these matters undoubtedly indicate that Pen-
offio was unreliable but this is not a case like Binet
v. The Queen'8 where a witness had sworn an
affidavit before trial to the effect that the accused
was in no way involved in the crime of assault with
which he was charged and then appeared at the
trial and having been sworn gave evidence that the
accused was a direct participant. The evidence at
trial was not given until after the witness had
himself been convicted of the offence with which
both had been charged and tried separately. There
can be no doubt that in the Binet case the witness
was an accomplice and a perjurer and it was on
this ground that this Court found "that the learned
trial judge failed properly to instruct the jury on
the great danger of accepting the evidence of an
admittedly perjured accomplice on a vital issue".
The distinction between that case and the present
is that there was no suggestion that Penoffio was
an accomplice, it being on the contrary urged that
he was a suspect. Furthermore, there is here, in my
opinion, only one "vital issue" which concerns the
identity of the driver of the van at the time of the
murder and upon this question Penoffio gave no
evidence whatever, and while it can be said that he
perjured himself, his perjury was not concerned
with the single question which lies at the root of
this whole case.

The circumstances here bear a close similarity
to those which Chief Justice Kerwin was dealing
with in the case of Lucas v. The Queen 9 as
appears from the following passage which has
already been quoted in the reasons for judgment of
the present Chief Justice:

I reject the submission of counsel for the appellant
that it was error in law on the part of the learned trial
Judge not to charge in accordance with Binet v. The
Queen, [1954] S.C.R. 52, to the effect that there is great
danger in accepting the evidence of an admittedly per-

8 [1954] S.C.R. 52.
19 [1963] 1 C.C.C. 1.

fagon A ce qu'il soit n6cessaire de dblivrer un
mandat d'arrestation pour qu'il comparaisse au
second procks.

Tout cela indique sans aucun doute que Penof-
fio n'6tait pas fiable mais la pr6sente affaire est
diff6rente de Binet c. La Reine 18, oil un t6moin
avait souscrit avant le procks un affidavit attestant
que l'accus6 n'avait pas commis l'infraction de
voies de fait dont on l'accusait et qui ensuite, au
procks, avait t6moign6 sous serment que l'accus6
avait particip6 directement A l'infraction. Le
t6moignage n'avait 6t6 rendu au procks qu'apr~s la
condamnation du t6moin pour l'infraction dont
l'accus6 et le t6moin avaient 6t6 inculp6s s6par6-
ment pour 8tre jug6s dans des procks distincts. Il
n'y a aucun doute que dans l'affaire Binet, le
t6moin 6tait un complice et un parjure et c'est
pour ce motif que cette Cour a jug6 [TRADUC-
TION] aque le savant juge de premiere instance n'a
pas donn6 au jury les directives qui s'imposaient
quant au danger considerable qu'il y avait A accep-
ter le t6moignage d'un complice qui, de son propre
aveu, s'6tait parjur6 sur une question essentielle*.
La distinction que l'on peut faire entre cet arrat et
la pr6sente cause est que rien ici ne laisse penser
que Penoffio est un complice; au contraire, on a
pr6tendu qu'il 6tait un suspect. De plus, il n'y a
dans la pr6sente cause qu'une seule (question
essentielle, qui porte sur l'identit6 du conducteur
de la fourgonnette au moment du meurtre et quant
A cette question, Penoffio n'a apport6 aucun 616-
ment de preuve et bien que l'on puisse dire qu'il
s'est parjur6, son parjure ne portait pas sur la seule
question qui est au fond de toute la pr6sente
affaire.

Les circonstances de l'espbce ressemblent fort A
celles dont traitait le juge en chef Kerwin dans
l'arr~t Lucas v. The Queen19, comme en t6moigne
le passage suivant qui a d6jA 6t6 cit6 dans les
motifs de l'actuel Juge en chef:

[TRADUCTION] Je rejette l'argument de l'avocat de
l'appelant que le savant juge de premiere instance a
commis une erreur sur une question de droit en ne
donnant pas de directives conform6ment A l'arr~t Binet
c. La Reine, [1954] R.C.S. 52, A l'effet qu'il est trds

Is [1954] R.C.S. 52.
19 [1963] 1. C.C.C. 1.
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jured accomplice on a vital issue. Thomas was not an
accomplice. There was a mass of evidence pointing to
the accused which makes it impossible to find, as coun-
sel submitted, that the evidence of Thomas was on a
vital issue, and finally, there was much evidence in the
record which did corroborate Thomas. The matter was
left to the jury as one of weight and credibility and, in
my opinion, correctly so.

The case of Rustad v. The Queen20 is to the same
effect. It is contended that these cases are distin-
guishable from the present one on the ground that
in the Lucas case it was found that the question of
evidence did not relate to a vital issue, but it will
be apparent from what I have already said that I
consider it to be plain that the identity of the man
who entered the van in the hotel parking lot is the
only vital issue in this case and, as I am satisfied
that the evidence of Penoffio did not relate either
directly or indirectly to this question, I am of
opinion that the learned trial judge was guilty of
no error in failing to give more instruction than he
did in respect to that witness.

As I have indicated, this case must turn in great
measure on circumstantial evidence and in this
regard it appears to me that one of the most
striking circumstances is that the accused himself
stated that he had picked up the key of the van
when waiting for Penoffio in his house at about
10:00 p.m., whereas Penoffio states that he gave
the key to the accused when they were together in
a tavern a short time later. Either story would
mean that the accused was in possession of the key
enabling him to drive the van some time before the
murder took place, and there is no evidence that
the key was in anybody else's possession until the
police arrived at Augusta Street shortly after the
killing when it was found to be in the accused's
pocket. The accused's evidence was that he did not
leave the house from slightly before 11:00 p.m.
until after the police arrived. If this were true, it
would mean that he was not the driver of the van
when it left the parking lot at 11:50 p.m. and
therefore not the man who shot Rodriguez, but it

20 [1965] 1 C.C.C. 323.

dangereux d'accepter le t6moignage d'un complice qui,
de son propre aveu, s'est parjure sur une question essen-
tielle. Thomas n'6tait pas complice. De nombreux 616-
ments de preuve impliquant l'accus6 interdisent de con-
clure, comme le propose l'avocat, que le t6moignage de
Thomas portant sur une question essentielle et enfin, la
preuve, A bien des 6gards, corrobore Thomas. La ques-
tion a 6t6 laiss6e A la d6cision du jury comme relevant
du poids de la preuve et de la cr6dibilit6 et, A mon avis,
cela a 6t fait A bon droit.

L'arr6t Rustad v. The Queen20 abonde dans le
m8me sens. On pr6tend qu'il est possible de distin-
guer la pr6sente affaire de celles-lA pour le motif
que dans l'arr6t Lucas, on a d6cid6 que la question
de preuve n'avait pas trait A un point essentiel;
mais d'aprbs ce que j'ai d6jA dit, il m'apparait
6vident que la question de l'identit6 de l'homme
qui est mont6 dans la fourgonnette dans le terrain
de stationnement de l'h6tel constitue la seule ques-
tion essentielle dans la pr6sente affaire et comme
je suis convaincu que le t6moignage de Penofflo
n'a pas port6 directement ni indirectement sur
cette question, je suis d'avis que le savant juge de
premi6re instance n'a commis aucune erreur en
omettant de donner plus de directives qu'il ne l'a
fait en ce qui regarde ce t6moin.

Comme je l'ai d6jA indiqu6, la pr6sente cause
d6pend en grande partie d'une preuve indirecte et
A cet 6gard, il me semble qu'une des circonstances
les plus frappantes est que l'accus6 lui-mime a
d6clar6 qu'il avait pris la clef de la fourgonnette
alors qu'il attendait Penoffio dans sa maison aux
environs de 22h, tandis que Penoffio d6clare qu'il a
donn6 la clef A l'accus6 alors qu'ils 6taient ensem-
ble dans une taverne quelque temps plus tard. Peu
importe la version retenue, I'accus6 6tait en posses-
sion de la clef lui permettant de conduire la four-
gonnette quelque temps avant la perp6tration du
meurtre et il n'y a aucune preuve que la clef 6tait
en la possession de quelqu'un d'autre jusqu'a ce
que la police arrive A la maison de la rue Augusta
peu apr6s le meurtre pour trouver la clef dans la
poche de l'accus6. Le t6moignage de l'accus6 6tait
A l'effet qu'il n'avait pas quitt6 la maison depuis
peu avant 23h jusqu'apr6s l'arriv6e de la police. Si
cela 6tait vrai, cela voudrait dire qu'il ne condui-
sait pas la fourgonnette quand elle est sortie du

20 [1965] 1 C.C.C. 323.
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is obvious that the jury did not believe him and, as
I have said, I am not prepared to substitute my
view of this witness' evidence for that of the jury.

For all these reasons I would dismiss this appeal.

Appeal dismissed, LASKIN C.J. and SPENCE,,
DICKSON and ESTEY JJ. dissenting.

Solicitors for the appellant: Ruby & Edwardh,
Toronto.

Solicitor for the respondent: The Attorney
General for Ontario, Toronto.

terrain de stationnement A 23h50 et, par cons6-
quent, qu'il n'6tait pas l'homme qui avait abattu
Rodriguez, mais il est clair que le jury ne l'a pas
cru et, comme je l'ai d6jA dit, je ne suis pas pret A
substituer mon 6valuation du t6moignage de ce
t6moin A celle du jury.

Pour tous ces motifs, je suis d'avis de rejeter le
pourvoi.

Pourvoi rejetd, le juge en chef LASKIN et les
juges SPENCE, DICKSON et ESTEY 6tant dissi-
dents.

Procureurs de l'appelant: Ruby & Edwardh,
Toronto.

Procureur de l'intimbe: Le procureur giniral de
l'Ontario, Toronto.
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Monsanto Company Appellant;

and

The Commissioner of Patents Respondent.

1979: February 12; 1979: June 28.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE FEDERAL COURT OF

APPEAL

Patents - Claims rejected as too broad - Untested
compounds - Sound prediction claimed - Patent
Appeal Board - No reason for rejecting expert evi-
dence - Patent Act, R.S.C. 1970, c. P-4, ss. 42, 44.

The Commissioner of Patents refused to grant a
patent in respect of two claims for inhibiting premature
vulcanization of rubber. The examiner rejected the
claims as being too broad in view of the disclosure of the
preparation of three only of 126 chemical compounds
claimed. A Patent Appeal Board affirmed this rejection
and the Commissioner concurred with the Board's
recommendation. On further appeal the Federal Court
of Appeal held that the refusal was justified on the
ground that the disclosure in the application was not
sufficient to support the claim to such a broad range of
new compounds and that detailed and specific instruc-
tions were not contained in the specification except for
three specific compounds. Hence the appeal to this
Court.

Held (Martland and Dickson JJ. dissenting): The
appeal should be allowed.

Per Laskin C.J. and Ritchie, Pigeon, Beetz, Estey,
Pratte and McIntyre JJ.: A patent specification is
addressed to a person "skilled in the art" and to such a
person the instructions contained in the specification
were sufficient for all compounds claimed, as the Board
had held. As to the other point, claims such as those in
issue may be rejected only if 1) there is evidence of lack
of utility in respect of some of the area covered or 2) it is
not a sound prediction. The Board did not make any
proper finding on that basis and there was no evidence
before it on which it could have done so. It was not
contended that any of the 126 substances covered did
not have utility and the Board did not really make a
finding that there was no basis for a sound prediction. It

Monsanto Company Appelante;

et

Le commissaire des brevets Intimg.

1979: 12 f6vrier; 1979: 28 juin.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre.

EN APPEL DE LA COUR D'APPEL FtDtRALE

Brevets - Revendications rejeties parce que trop
gindrales - Composis qui n'avaient pas 6t6 testis -
Pritention de pridiction valable - Commission d'appel
des brevets - Aucun motif de rejeter le timoignage
d'experts - Loi sur les brevets, S.R.C. 1970, chap.
P-4, art. 42, 44.

Le commissaire des brevets a refus6 d'accorder un
brevet relativement A deux revendications d'une
m6thode d'inhibition de la vulcanisation pr6matur6e du
caoutchouc. L'examinateur a rejet6 les revendications
parce que trop g6n6rales compte tenu de la divulgation
de la pr6paration de trois seulement des 126 compos6s
chimiques revendiqu6s. Une commission d'appel des bre-
vets a confirm6 ce rejet et le commissaire a souscrit A sa
recommandation. La Cour d'appel f6d6rale, A laquelle
un appel subs6quent a 6t interjet6, a d6cid6 que le refus
6tait justifi6 au motif que la divulgation de la demande
ne suffisait pas pour appuyer la revendication d'une
gamme aussi vaste de nouveaux compos6s et que le
m6moire descriptif ne contenait pas d'instructions pr6ci-
ses et d6taill6es, sauf en ce qui concerne trois compos6s
sp6cifiques. D'oil le pourvoi A cette Cour.

Arrits (les juges Martland et Dickson 6tant dissi-
dents): Le pourvoi doit etre accueilli.

Le juge en chef Laskin et les juges Ritchie, Pigeon,
Beetz, Estey, Pratte et McIntyre: Un m6moire descriptif
de brevet s'adresse A une personne avers6e dans l'art> et
les instructions qu'il contenait 6taient suffisantes pour
permettre A pareille personne de pr6parer tous les com-
pos6s revendiqu6s, comme l'a d6cid6 la Commission.
Quant A l'autre point, des revendications comme celles
en litige ne peuvent 8tre rejet6es que si 1) il y a preuve
de l'inutilit6 d'une partie du domaine vis6 ou 2) ce n'est
pas une pr6diction valable. La Commission n'a pas
formul6 de conclusion sur cette base et elle ne disposait
d'aucune preuve qui lui aurait permis de le faire. On n'a
pas pr6tendu qu'une seule des 126 substances vis6es 6tait
inutile, et la Commission n'a pas vraiment conclu qu'il
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failed to say why it was not satisfied that three specific
examples were enough. It just stated that it was not
satisfied that the evidence submitted was adequate. This
is insufficient, because if accepted, it would make the
right of appeal conferred by s. 44 of the Patent Act
illusory. Under s. 42 of the Act, the Commissioner shall
refuse the application only if satisfied that the applicant
is not by law entitled to be granted a patent; this is not a
matter of discretion. He has to justify any refusal. In the
present case the Board's decision, which he simply
adopted, leaves the Court completely in the dark
respecting the reasons for which he was not satisfied. It
would in the end limit the claims to the area of proved
utility instead of allowing them to the extent of predict-
ed utility.

Per Martland and Dickson JJ. dissenting- The Board
was fully aware of the legal principles which were
applicable in making the determination required of them
and properly defined the issues. The Board and the
Commissioner made no error in law and reached factual
conclusions which they were entitled to make and which
were approved by the Court of Appeal. Their conclu-
sions should not be reversed in this Court.

[Burton Parsons Chemicals v. Hewlett-Packard,
[1976] 1 S.C.R. 555; Sandoz Patents Ltd. v. Gilcross
Ltd., [1974] S.C.R. 1336; Socigti des usines chimiques
Rh6ne-Poulenc v. Jules R. Gilbert Ltd., [1968] S.C.R.
950; Vanity Fair Silk Mills v. Commissioner of Patents,
[19391 S.C.R. 245; Olin Mathieson Corporation v.
Biorex Laboratories Ltd., [1970] R.P.C. 157; Pfizer
Company Limited v. Deputy Minister of National
Revenue, [1977] 1 S.C.R. 456; Canadian Pacific Lim-
ited v. City of Montreal, [1978] 2 S.C.R. 719; North-
western Utilities Limited v. City of Edmonton, [1979] 1
S.C.R. 684; Eli Lilly & Co. v. S & U Chemicals, [ 1977]
1 S.C.R. 536; R. v. Criminal Injuries Compensation
Board, Ex parte Lain, [1967] 2 Q.B. 864, referred to.]

APPEAL from a judgment of the Federal Court
of Appeal' dismissing an appeal from a refusal of
the Commissioner of Patents to grant a patent.
Appeal allowed, Martland and Dickson JJ.
dissenting.

D. F. Sim, Q.C., for the appellant.

T. B. Smith, Q.C., and H. Molot, for the
respondent.

' (1977), 34 C.P.R. (2d) 1.

n'y avait aucune base pour fonder une pr6diction vala-
ble. Elle ne dit pas pourquoi elle n'est pas convaincue
que trois compos6s sp6cifiques soient suffisants. Tout ce
qu'elle a dit c'est qu'elle n'6tait pas convaincue que la
preuve soumise 6tait suffisante. Cela ne suffit pas, car si
on 'acceptait, le droit d'appel conf6r6 par l'art. 44 de la
Loi sur les brevets deviendrait illusoire. Selon l'art. 42
de la Loi, le commissaire ne doit rejeter la demande que
s'il s'est assur6 que le demandeur n'est pas fond6 en
droit A obtenir la concession d'un brevet; ce n'est pas une
question de discr6tion. II doit justifier tout refus. En
l'esp6ce, la d6cision de la Commission, qu'il a simple-
ment endoss6e, laisse la Cour dans l'obscurit6 compl6te
quant aux motifs pour lesquels il n'6tait pas convaincu.
Cela aurait pour r6sultat de limiter les revendications au
champ d'utilit6 prouv6e plut6t que de les accueillir dans
la mesure de l'utilit6 pr6dite.

Les juges Martland et Dickson, dissidents: La Com-
mission 6tait pleinement consciente des principes juridi-
ques qu'elle devait appliquer en prenant la d6cision
qu'on lui demandait et a correctement pos6 le probl6me.
La Commission et le commissaire n'ont commis aucune
erreur de droit et avaient le droit d'arriver aux conclu-
sions de fait que la Cour d'appel a confirm6es. Cette
Cour ne doit pas infirmer leur d6cision.

[Jurisprudence: Burton Parsons Chemicals c. Hew-
lett-Packard, [ 1976] 1 R.C.S. 555; Sandoz Patents Ltd.
c. Gilcross Ltd., [1974] R.C.S. 1336; Socigti des usines
chimiques Rh6ne-Poulenc c. Jules R. Gilbert Ltd.,
[1968] R.C.S. 950; Vanity Fair Silk Mills c. Commis-
saire des brevets, [1939] R.C.S. 245; Olin Mathieson
Corporation v. Biorex Laboratories Ltd., [1970] R.P.C.
157; Pfizer Company Limited c. Sous-ministre du
Revenu national, [1977] 1 R.C.S. 456; Canadien Pacifi-
que Limitge c. Ville de Montrial, [1978] 2 R.C.S. 719;
Northwestern Utilities Limited c. Ville d'Edmonton,
[1979] 1 R.C.S. 684; Eli Lilly & Co. c. S & U Chemi-
cals, [1977] 1 R.C.S. 536; R. v. Criminal Injuries
Compensation Board, Ex parte Lain, [1967] 2 Q.B.
864.]

POURVOI A l'encontre d'un arrt de la Cour
d'appel f6d6rale' qui a rejet6 un appel form6
contre le refus du commissaire des brevets d'accor-
der un brevet. Pourvoi accueilli, les juges Martland
et Dickson 6tant dissidents.

D. F. Sim, c.r., pour l'appelante.

T. B. Smith, c.r., et H. Molot, pour l'intim6.

'(1977), 34 C.P.R. (2d) 1.

[1979] 2 R.C.S. 1109MONSANTO CO. C. COMMISSAIRE DES BREVETS



1110 MONSANTO CO. V. COMMISSIONER OF PATENTS Pigeon J. [1979] 2 S.C.R.

The judgment of Laskin C.J. and Ritchie,
Pigeon, Beetz, Estey, Pratte and McIntyre JJ. was
delivered by

PIGEON J.-This is an appeal from the judg-
ment of the Federal Court of Appeal summarily
dismissing an appeal from the refusal of the Com-
missioner to grant a patent in respect of two
claims. The patent is for what is described in
Claim I as follows:

1. The method of inhibiting premature vulcanization of
a vulcanizable diene rubber containing a vulcanizing
agent and an organic vulcanization accelerating agent,
which comprises:

incorporating therein in an amount effective to
inhibit premature vulcanization a compound of the
formula R'-S-R-S-R' wherein R contains 1 to 8
carbon atoms and is alkylene, arylene, or cycloalky-
lene and R1 is an imido radical.

The rejected claims, as amended, are in the
following terms:

9. A compound of the formula
R'-S-R-S-RI

wherein R contains 1 to 8 carbon atoms and is
alkylene, arylene, or cycloalkylene and R' is an
imido radical.

16. The product of claim 9, wherein the di-imido com-
pound is chosen from the group consisting of:

Here follows a list of 126 different chemical compounds
described by their scientific names.

The examiner had originally rejected claims 1 to
8 as well as claims 9 and 16. After an application
for review was submitted to the Commissioner, he
withdrew his objections to claims 1 to 8. The
reason given by the examiner for refusing claims 9
and 16 was put as follows:

These product claims are much too broad in view of the
disclosure which only discloses the preparation of three
of the compounds being claimed.

Product claim 16 is directed to 126 species altogether;
they are just recited from the disclosure. As previously
mentioned only the preparation of three of these species

Le jugement du juge en chef Laskin et des juges
Ritchie, Pigeon, Beetz, Estey, Pratte et McIntyre a
6t6 rendu par

LE JUGE PIGEON-Ce pourvoi attaque l'arr~t
de la Cour d'appel f6d6rale qui a sommairement
rejet6 un appel form6 contre le refus du commis-
saire d'accorder un brevet quant A deux revendica-
tions. Le brevet vise ce que la revendication 1
d6crit dans les termes suivants:

[TRADUCTION] 1. La m6thode d'inhibition de la vulca-
nisation pr6maturbe d'un caoutchouc di6nique vulcani-
sable renfermant un agent de vulcanisation et un agent
organique d'acc616ration de la vulcanisation, ce qui
comprend:

l'incorporation, en quantit6 suffisante pour inhiber
la vulcanisation pr6matur6e, d'un compos6 de formule
RI-S-R-S-R', dans laquelle R est un alkyl6ne, un
aryldne ou un cycloalkyl6ne renfermant de 1 A 8
atomes de carbone, et R1 un radical imide.

Les revendications rejet6es, telles qu'amend6es,
sont les suivantes:

[TRADUCTION] 9. Un compos6 de formule
R-S-R-S-RI

dans laquelle R est un alkylne, un arylne ou un
cycloalkyl6ne renfermant de 1 A 8 atomes de car-
bone, et R1 un radical imide.

16. Le produit de la revendication 9, oil le compos6 A
radical diimide est choisi au sein du groupe consti-
tu6 des produits suivants:

suit une liste de 126 compos6s chimiques diff6rents
d6crits par leurs noms scientifiques.

L'examinateur avait tout d'abord rejet6 les
revendications 1 A 8 de m6me que les revendica-
tions 9 et 16. Aprbs le d6p6t d'une demande de
r6vision aupr~s du commissaire, il a retir6 son
opposition aux revendications 1 A 8. Voici le motif
qu'a donn6 1'examinateur pour rejeter les revendi-
cations 9 et 16:

[TRADUCTION] Ces revendications de produits sont
beaucoup trop gbn6rales compte tenu de la divulgation
qui r6v6le la pr6paration de trois seulement des compo-
s6s revendiqu6s.

La revendication 16 porte sur 126 produits au total;
l'6numbration en est simplement tir6e de la divulgation.
Comme on I'a mentionn6 pr6c6demment, la pr6paration

[ 1979] 2 S.C.R.1110 MONSANTO CO. v. COMMISSIONER OF PATENTS Pigeon J.
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is exemplified and have a physical constant (melting
point) and elemental analyses (for two species only).
There is no way of proving that all these species have
been prepared for there are no methods of preparation,
physical constants and/or elemental analyses results
given. Claims must be adequately supported by the
disclosure (Rule 25 under the Patent Act)and when 126
species are being claimed in the broad product claim,
the specific disclosure of the preparation of three species
only is insufficient. The invention claimed is far from
being fully described and hence this is contrary to Rule
25 under the Patent Act. The exemplification of three
compounds is certainly not sufficient to support the vast
expanse of subject matter covered by these claims and
does not entitle the applicant to monopolize the large
number of compounds which are covered by these
claims. In order to sustain claims to a broad group of
compounds, the specification must illustrate with
reasonable certainty that all members of the group are
capable of being prepared by the disclosed process of
preparation and have the same utility (inhibiting prema-
ture vulcanization) upon which their patentability is
based. Certainly broad product claims must be ade-
quately supported by a sufficient number of examples. A
specific product or species, which is not specifically
described and exemplified in the specification, may not
be claimed. Product claims 9 and 16 must be restricted
in scope to that which is adequately supported by the
disclosure.

On the application for review the matter was
considered by a Patent Appeal Board to which
evidence was submitted by elaborate affidavits of
two employees of the applicant, one of whom
described himself as one of the inventors. This
board is not a statutory body and it is not provided
for in the Rules under the Patent Act. We were
informed it is a group of civil servants to whom
such matters are referred by the Commissioner.
They report to him.

In its report, the Board first considered whether
the disclosure provided sufficient directions so that
a skilled chemist could prepare the compounds
claimed using methods previously known in the
art. After reviewing a number of cases including
the judgment of this Court in Burton Parsons

de trois seulement de ces produits est explicit6e avec une
constante physique (point de fusion) et des r6sultats
d'analyse 616mentaire (pour deux produits seulement). I
est impossible de prouver que tous ces produits ont 6t6
pr6par6s, car ni les m6thodes de pr6paration, ni les
constantes physiques ni les r6sultats d'analyse 616men-
taire ne sont donn6s. La divulgation doit pleinement
6tayer la revendication (r~gle 25 adopt6e en vertu de la
Loi sur les brevets) et lorsqu'une revendication g6n6rale
de produits revendique 126 produits, la divulgation sp6-
cifique de la pr6paration de trois produits seulement est
insuffisante. L'invention revendiqu6e est loin d'6tre com-
pltement d6crite et cela est en cons6quence contraire A
la r6gle 25 adopt6e en vertu de la Loi sur les brevets. La
pr6paration de trois compos6s n'est certainement pas
suffisante pour justifier le vaste domaine visE par ces
revendications et ne donne pas A la demanderesse le
droit de monopoliser le grand nombre de compos6s
qu'elles englobent. Pour revendiquer une large gamme
de composis, le m6moire descriptif doit montrer avec
une certitude raisonnable que la m6thode de pr6paration
divulgu~e permet de pr6parer tous les membres du
groupe et que ceux-ci ont la mime caract6ristique (inhi-
ber la vulcanisation pr6maturbe) qui les rend breveta-
bles. Il ne fait aucun doute que des revendications
g6n6rales de produits doivent s'appuyer pleinement sur
un nombre suffisant d'exemples. Un produit ou une
esp6ce donn6e ne peuvent 8tre revendiqu6s s'ils ne sont
d6crits et explicit6s spcifiquement dans le m6moire
descriptif. L'6tendue des revendications de produits 9 et
16 doit se restreindre A ce que la divulgation appuie
pleinement.

A la suite de la demande de rbvision, I'affaire a
6t6 examinee par une commission d'appel des bre-
vets A laquelle une preuve a 6t6 soumise par voie
d'affidavits d6taill6s de deux employ~s de la
demanderesse, dont un s'est d6crit comme l'un des
inventeurs. Cette commission n'est pas un orga-
nisme statutaire et les R~gles adopt6es en vertu de
la Loi sur les brevets n'en traitent pas. On nous a
inform6s qu'il s'agit d'un groupe de fonctionnaires
auquel le commissaire r6fare ce genre d'affaires.
Ils lui font rapport.

Dans son rapport, la Commission s'est d'abord
demand6 si la divulgation donnait suffisamment
d'instructions pour permettre A un chimiste expbri-
ment6 de pr6parer les composbs revendiqu6s en
utilisant des m6thodes ant6rieurement connues
dans ce domaine. Aprbs avoir examin6 plusieurs
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Chemicals v. Hewlett-Packard2 the Board said:

From this it is clear that due consideration must be
given to what persons skilled in the art would take from
a disclosure. We use the word "persons" in the plural
advisedly. Experts have been known to reach divergent
conclusions. The reports of patent cases are replete with
such conflicts, and it may well be imprudent to lean too
heavily upon the opinions of any one, or even of several
"skilled persons". It is necessary to assess what would be
the views of skilled persons "generally". Where there
was just such a conflict of opinion among experts (Tray-
ers Investment v. Union Carbide, [1965] 2 Ex. C.R. 126,
at p. 143), Mr. Justice Gibson stated:

The experts can only weigh the probabilities based on
their training and experience and make their best
educated guesses, but the Court is left with the usual
legal standard of proof, namely, more probable than
not, or as it is sometimes put, the preponderance of
believable evidence.

We come to the conclusion that the disclosure pro-
vides sufficient direction so that a skilled chemist could
prepare the compounds using methods previously known
in the art. We also recognize that the disclosure has
mentioned all the compounds covered by claim 16. . . .

I must confess after reading this that I just
cannot understand on what basis the Federal
Court of Appeal could say in its judgment:

The refusal is justified on the ground alone that the
disclosure in the appellant's application is not sufficient
to support the claim to such a broad range of new
compounds. We would refer to the reasoning of Jackett,
C.J. in the case of Leithiser v. Pengo Hydra-Pull of
Canada Ltd., 17 C.P.R. (2d) 110 to the effect that full
and explicit compliance with section 36(1) of the Patent
Act requires a specification that tells all the world what
the invention is and how to make use of it and also
describes how to produce the product for which an
invention is claimed. Claim 9 covers a vast number of
compounds. Claim 16 claims, as the product of Claim 9,
some 126 different specific compounds. The specifica-
tions provide details in respect of only three of these
specific compounds. A perusal of these details makes it
clear that detailed and specific instructions (different in

2 [1976] 1 S.C.R. 555.

d6cisions, y compris l'arrt de cette Cour dans
Burton Parsons Chemicals c. Hewlett- Packard 2,

la Commission a dit:
[TRADUCTION] Il en ressort clairement qu'il faut

tenir compte de ce que des personnes vers6es dans I'art
comprendraient de la divulgation. C'est d6lib6r6ment
que nous employons le terme qpersonneso au pluriel. On
a d6ji vue des experts arriver A des conclusions diver-
gentes. Les recueils de d6cisions en matibre de brevet
sont remplis de conflits de ce genre et il peut bien 6tre
imprudent de trop s'appuyer sur les opinions d'une, ou
m8me de plusieurs apersonnes exp6riment6eso. II faut
6tablir quelles seraient les opinions de personnes experi-
mentbes men g6n6ral. Dans un cas oii il y avait pareil
conflit d'opinions entre experts (Travers Investment c.
Union Carbide, [1965] 2 R.C.E. 126, A la p. 143), M. le
juge Gibson a d6clar6 ce qui suit:

[TRADUCTION] Les experts ne peuvent que peser les
probabilitbs en fonction de leur formation et de leur
exp6rience et avancer leurs hypotheses les plus 6clai-
r6es, mais c'est la r6gle de preuve habituelle que la
Cour doit appliquer, soit, la balance des probabilit6s,
ou, comme on dit parfois, la pr6pond6rance de la
preuve digne de foi.
Nous en venons A la conclusion que la divulgation

fournit des instructions suffisantes pour qu'un chimiste
expbriment6 pr6pare les compos6s en utilisant des
m6thodes ant6rieurement connues dans ce domaine.
Nous reconnaissons aussi que la divulgation a mentionn6
tous les compos6s vis6s par la revendication 16 ...

Je dois avouer qu'aprbs avoir lu cela je ne peux
tout simplement pas comprendre comment la Cour
d'appel f6d6rale a pu dire ce qui suit dans sa
d6cision:

Le motif que la divulgation de la demande de l'appe-
lante ne suffit pas A appuyer la revendication d'une
gamme aussi vaste de nouveaux compos6s, justifie A lui
seul le refus. Nous renvoyons au raisonnement du juge
en chef Jackett dans Leithiser v. Pengo Hydra-Pull of
Canada Ltd., 17 C.P.R. (2d) 110, suivant lequel pour se
conformer pleinement et explicitement au paragraphe
36(1), il faut fournir un m6moire descriptif qui indique
au public en quoi consiste l'invention et comment l'utili-
ser, et qui expose comment fabriquer le produit que l'on
pr6tend avoir invent6. La revendication 9 couvre un
grand nombre de compos6s. La revendication 16, comme
le produit de la revendication 9, revendique quelque 126
compos6s sp6cifiques distincts. Le m6moire descriptif
fournit des d6tails pour seulement trois de ces compos6s
sp6cifiques. Une lecture attentive de ces d6tails montre

2 [1976] 1 R.C.S. 555.
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a number of particulars in each case) are necessary in
order for a skilled chemist to be able to make use of the
invention. Such detailed and specific instructions are not
contained in the specifications except for the three spe-
cific compounds referred to above.

With respect I must say that it appears to me
that the Court below has completely overlooked
the rule that a patent specification is addressed to
a person "skilled in the art". The Patent Appeal
Board had before it elaborate affidavits from per-
sons skilled in the art one of whom described
himself as "group leader assigned to special syn-
thesis problems in the field of elastomers". In this
affidavit he explains in detail with reference to
authoritative scientific publications that the
knowledge and skill possessed by chemists com-
petent in this particular field of endeavour would
ensure that the directions contained in the specifi-
cations would be adequate to enable them to pre-
pare all the described compounds although specific
directions were given for three or less. The Patent
Appeal Board was satisfied that such was the case.
I fail to see on what basis the learned judges of the
Court below could possibly find otherwise. I have
no doubt the directions in the specifications are
insufficient for them as they are for me but that is
not the test. On this first point the situation here is
essentially the same as in Sandoz Patents Ltd. v.
Gilcross Ltd.3 where in the judgment of this Court
one will find (at pp. 1346-7):

... The specification in effect fully describes not only
the invention, as the learned trial judge found, but also
its operation or use. Although, in terms, the various
steps are described only for the chloro-ethane process, in
fact the same steps are involved when using the bromo-
ethane starting material and any person skilled in the
art knows that this is what should be expected in the
absence of any mention of an anomaly in the behaviour
of the bromo-ethane compound. It does not appear to
me that a patent should be invalidated on account of
such a technicality and I do not think that s. 36(1) so
requires. A specification is addressed to persons skilled
in the art and, therefore, is to be construed by the

[1974] S.C.R. 1336.

clairement que, pour 8tre en mesure d'utiliser l'inven-
tion, un chimiste exp6riment6 a besoin d'instructions
pr6cises et d6taill6es (diffbrentes A de nombreux 6gards
dans chaque cas). Ces instructions sont absentes du
m6moire descriptif, sauf en ce qui concerne les trois
compos6s sp6cifiques mentionn6s pr6c6demment.

Je dois dire respectueusement que la cour d'ins-
tance inf6rieure me parait avoir compl6tement
m6connu la r6gle qu'un m6moire descriptif de
brevet s'adresse A une personne Kvers6e dans l'art*.
Des affidavits d6taill6s ont 6t6 soumis A la Com-
mission d'appel des brevets par des personnes ver-
s6es dans l'art, dont une s'est d6crite comme [TRA-
DUCTION] achef de groupe charg6 des probl6mes
sp6ciaux de synth6se dans le domaine des 61asto-
m~ress. L'auteur de cet affidavit explique en
d6tail, se r6f6rant A des publications scientifiques
qui font autorit6, que le savoir et l'habilet6 que
possbdent les chimistes comp6tents dans ce
domaine particulier font que les instructions que
contient le m6moire descriptif sont suffisantes pour
leur permettre de pr6parer tous les compos6s
d6crits, bien que des instructions sp6cifiques
n'aient 6t6 donn6es que pour au maximum trois
d'entre eux. La Commission d'appel des brevets
6tait convaincue que c'6tait le cas. Je ne peux voir
comment les savants juges de la cour d'instance
inf6rieure ont pu conclure autrement. Je ne doute
pas que les instructions contenues au m6moire
descriptif sont insuffisantes pour eux comme elles
le sont pour moi, mais ce n'est pas le critbre
applicable. Sur ce premier point, la situation en
l'esp6ce est essentiellement la m~me que dans
Sandoz Patents Ltd. c. Gilcross Ltd.3 oil on lit
dans l'arr6t de cette Cour (aux pp. 1346 et 1347):
... De fait, le m6moire descriptif d6crit au long non
seulement l'invention, comme a conclu le savant juge de
premiere instance, mais 6galement son application ou
utilisation. Bien que les diverses 6tapes ne soient expres-
s6ment d6crites que pour le proc6d6 au chloro-6thane, il
reste que les m~mes 6tapes entrent en jeu dans l'utilisa-
tion du produit de d6part au bromo-6thane et toute
personne vers6e dans l'art sait qu'il doit en 8tre ainsi en
l'absence de toute mention d'anomalie dans le comporte-
ment du compos6 au bromo-6thane. Il ne me parait pas
qu'il faille invalider un brevet en raison d'un d6tail de
forme de ce genre et je ne crois pas que le par. (1) de
l'art. 36 l'exige. Le m6moire descriptif est r6dig6 i

[1974] R.C.S. 1336.
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standard of what such a person would understand on
reading it ....

Similar observations were made in Burton Par-
sons v. Hewlett-Packard, supra, at pp. 559-565,
another judgment of this Court dealing with a
patent for chemical substances, not with a machine
as in Leithiser.

I turn now to the reason for which the Patent
Appeal Board came to the conclusion that claim
16 should be rejected. It said immediately after the
passage I have previously quoted:

... The Board is left, however, with a more difficult
problem, one of assessing whether the rejected claims
are too broad in the sense that they cover more than the
invention made. We are concerned about such issues as
"speculative claiming", and "paper inventions". Section
36 is satisfied in that the applicant has fully described
something, but is it his invention which he has
described? What we must now determine is whether the
applicant completed the invention in sufficient detail
that it can be fairly said that he invented all the
compounds of the two claims.

The objection that a claim is too broad because it
covers unknown and unchartered areas where the applic-
ability of the invention is unpredictable, and further
inventive experiments would be needed, arises most fre-
quently in the chemical arts, because as has been recog-
nized "There is no prevision in chemistry" (Chipman
Chemicals v. Fairview Chemical, [1932] Ex. C.R. 107,
at 115). While that may be an overstatement, neverthe-
less it indicates the special caution to be exercised when
extrapolating in the chemical arts. Since claims are
defective if they are speculative, there are important
limitations upon an inventor's right to claim a generali-
zation from his disclosure.

After this the Board turned to the jurisprudence
on such issues ending With the recent Chancery
Division decision in Olin Mathieson Corporation
v. Biorex Laboratories Ltd.4 and quoting from the
judgment itself (at p. 193) the following:

l'intention des personnes vers6es dans l'art et, par cons6-
quent, il doit s'interpr6ter en tenant compte de ce que
pareille personne comprendra en le lisant....

Des remarques analogues ont 6t6 faites dans
Burton Parsons c. Hewlett-Packard, pr6cit6, aux
pp. 559 A 565, un autre arret de cette Cour
concernant un brevet pour des produits chimiques,
non une machine comme dans Leithiser.

Passons maintenant au motif pour lequel la
Commission d'appel est venue A la conclusion que
la revendication 16 devait tre rejet6e. Elle a dit
imm6diatement aprbs le passage que j'ai cit6:

[TRADUCTION] ... 11 reste A la Commission a r6soudre
un probl6me plus difficile, celui de d6terminer si les
revendications rejet6es sont trop g6nbrales en ce sens
qu'elles visent plus que l'invention r6alis6e. Nous son-
geons A des questions comme oles revendications sp6cu-
lativess et Kles inventions sur papierv. La demanderesse,
en d6crivant compl6tement quelque chose, s'est confor-
m6e A l'exigence de l'art. 36, mais est-ce son invention
qu'elle a d6crite? Nous devons maintenant d6cider si la
demanderesse a compl6t6 l'invention avec assez de
d6tails pour qu'on puisse honnatement dire qu'elle a
invent6 tous les compos6s vis6s par les deux revendica-
tions.

L'objection qu'une revendication est trop g6n6rale
parce qu'elle vise des domaines inconnus et inexplor6s o6
l'applicabilit6 de l'invention est impr6visible et oa de
nouvelles exp6riences cr6atrices seraient n6cessaires, se
rencontre le plus souvent dans les arts chimiques, parce
que comme on l'a reconnu, il n'y a pas de pr6vision en
chimie,. (Chipman Chemicals c. Fairview Chemical,
[1932] R.C.E. 107, A la p. 115). Bien qu'il puisse s'agir
d'une exag6ration, cela indique que l'extrapolation dans
les arts chimiques exige une prudence particulibre. Puis-
que les revendications sp6culatives sont imparfaites, il
existe d'importantes limites au droit d'un inventeur de
revendiquer une g6n6ralisation A partir de sa divulga-
tion.

La Commission a ensuite consid6r6 la jurispru-
dence sur ces questions en terminant avec la d6ci-
sion r6cente de la Chancery Division dans Olin
Mathieson Corporation v. Biorex Laboratories
Ltd.4 et elle en a cit6 le passage qui suit (A la p.
193):

4 [1970] R.P.C. 157.4 [1970] R.P.C. 157.
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Where, then, is the line to be drawn between a claim
which goes beyond the consideration and one which
equiparates with it? In my judgment this line was drawn
properly by Sir Lionel when he very helpfully stated in
the words quoted above that it depended upon whether it
was possible to make a sound prediction. If it is possible
for the patentee to make a sound prediction and to
frame a claim which does not go beyond the limits
within which the prediction remains sound, then he is
entitled to do so.

"This last paragraph puts succinctly what we
have been able to distil from the jurisprudence
discussed above" say the Board. As to this, I
should say immediately that I am in full agree-
ment with the decision of Graham J. in Olin
Mathieson and find it necessary to consider it
more exhaustively. It is a remarkably similar case,
dealing with a patent based on the discovery of the
utility of a certain radical in a group of complex
substances. In the present case, the invention
relates to the utility of the imido radical R' in
sulfenimides used us rubber vulcanization agents.
In Olin Mathieson the patent covered the substitu-
tion of the -CF3 radical in the place of the -Cl
radical in chlorpromazine and a number of other
drugs, of which a small number only had been
tested. The patent was found valid. Graham J. said
(at p. 194):

Normally in chemical reactions, and presumably also
in physical interactions, it is the functional, as it is
called, or characteristic groups which are of importance

Dealing with the "conclusions as to prediction",
Graham J. said (at pp. 192-3):

(1) The construction of the claim is the first consider-
ation, and if, as here, the claim is for a large class of
chemical bodies as such, then it is on this basis that the
consideration must first be tested. If it is shown that
some bodies falling within such claim have no utility,
then, apart possibly from a de minimis case where there
are only a few exceptions, such as Maugham, J., had in
mind in the case of I.G. Farbenindustrie A.G.'s Patents
(1930), 47 R.P.C. 289 at 323, line 14, the claim is bad

(2) From the point of view of the public and paten-
tees it is desirable that research in the drug or other

[TRADUCTION] Oi donc doit-on tracer la ligne entre
une revendication qui va au-delA de l'objet et une qui
coincide avec lui? A mon avis, sir Lionel a correctement
trac6 cette ligne lorsqu'il a fort utilement d6clar6, dans
les termes cit6s plus haut, que cela d6pend s'il est
possible de faire une pr6diction valable. S'il est possible
pour le brevet6 de faire une pr6diction valable et de
formuler une revendication qui ne d6passe pas les limites
A l'intbrieur desquelles la pr6diction demeure valable, il
en a alors le droit.

[TRADUCTION] *Ce dernier paragraphe 6nonce
succinctement ce que nous avons pu extraire de la
jurisprudence analys6e pr6c6demments dit la Com-
mission. A cet 6gard, je dois dire tout de suite que
je suis entibrement d'accord avec la d6cision du
juge Graham dans Olin Mathieson et crois n6ces-
saire de l'examiner plus A fond. L'affaire est d'une
ressemblance frappante, traitant d'un brevet fond6
sur la d6couverte de l'utilit6 d'un certain radical
dans un groupe de substances complexes. En l'es-
p6ce, l'invention concerne l'utilit6 du radical imide
R' dans des sulf6nimides employ6s comme agents
de vulcanisation du caoutchouc. Dans Olin
Mathieson, le brevet visait la substitution du radi-
cal -CF, au radical -Cl dans la chlorpromazine et
plusieurs autres m6dicaments, dont quelques-uns
seulement avaient 6t6 test6s. Le brevet a 6t6 jug6
valide. Voici ce qu'a dit le juge Graham (A la p.
194):

[TRADUCTION] (Dans les r6actions chimiques, et sans
doute aussi dans les interactions physiques, ce sont
habituellement les groupes fonctionnels, comme on dit,
ou groupes caract6ristiques qui importent . . . .

Traitant des (conclusions relatives A la pr6dic-
tiono, le juge Graham a dit (aux pp. 192 et 193):

[TRADUCTION] (1) La premiere chose A prendre en
consid6ration est l'interpr6tation de la revendication et
si, comme en l'espice, la revendication vise une vaste
famille de substances chimiques comme telle, c'est
d'abord en tenant compte de cette situation qu'il faut
appliquer le critbre. S'il est d6montr6 que certaines
substances comprises dans la revendication n'ont pas
d'utilit6, la revendication est fautive, A l'exception peut-
6tre d'un cas de minimis oA il n'y a que de rares
exceptions, comme celui que le juge Maugham avait A
l'esprit dans I.G. Farbenindustrie A.G.'s Patents (1930),
47 R.P.C. 289, A la p. 323, ligne 14 ...

(2) Du point de vue du public et des brevet6s, il est
souhaitable que des recherches se poursuivent dans le
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fields, as the case may be, should continue. In the drug
field in particular research in very expensive and the
number of "winners" found is only a minute proportion
of those synthesized and tested. Once a winner is found,
however, it is very common also to find that bodies more
or less closely related to it have the same or even greater
activity. Here, for example, trifluoperazine is some five
times more active than chlorpromazine, and fluphena-
zine some twenty times more active than chlorproma-
zine. All are phenothiazine derivatives, all substituted in
the "2" positioih, trifluoperazine and fluphenazine
having the new -CF3 substitution rather than the -Cl
substitution of chlorpromazine, and therefore falling
within claim 1. . . . Unless, therefore, the original inven-
tor of the -CF, substitution can properly be given rea-
sonably broad cover, it is likely that soon after others
hear of his success similar bodies will be made by others
having as good or better activity. Unless he can control
such activities, any reward he may obtain for his inven-
tion and research is likely to be of little value.

I fully agree with those observations. As to
paragraph 1, the inutility of some of the sub-
stances covered by the claim was the reason for
which it was found invalid in Socidtd des usines
chimiques Rh6ne-Poulenc v. Jules R. Gilbert
Ltd.I It is important to note that while the sub-
stances without utility had not been tested, the
true cause of the invalidity was the fact that they
were without utility, not that they had not been
tested before the patent was applied for. As to
paragraph 2, I find it in line with the observations
made in the judgment of this Court in Burton
Parsons v. Hewlett-Packard, supra, (at pp.
564-5). After a third paragraph which is of no
relevance because it deals with compulsory licenses
for drug patents, Graham J. said (at p. 193):

Where, then, is the line to be drawn between a claim
which goes beyond the consideration and one which
equiparates with it? In my judgment this line was drawn
properly by Sir Lionel when he very helpfully stated in
the words quoted above that it depended upon whether
or not it was possible to make a sound prediction. If it is

5 [1968] S.C.R. 950.

domaine des m6dicaments ou ailleurs, selon le cas. Dans
le domaine des m6dicaments en particulier, la recherche
est trbs cotiteuse et le nombre de td6couvertes he consti-
tue qu'une infime proportion de ce qui est synth6tis6 et
test6. Lorsqu'on r6alise une ad6couverte, cependant, il
est tris fr6quent de voir que des substances qui en sont
plus ou moins proches parentes sont tout aussi actives ou
le sont mime davantage. Ici, par exemple, la trifluop6ra-
zine est A peu prbs cinq fois plus active que la chlorpro-
mazine, la fluph6nazine 6tant quant A elle environ vingt
fois plus active que cette m~me chlorpromazine. Tous
ces produits sont des d6riv6s de la ph6nothiazine et sont
tous substitu6s en position a2y, la trifluop6razine et la
fluph6nazine pr6sentant la nouvelle substitution par
-CF,, plut6t que celle par -Cl comme pour la chlorpro-
mazine, ce qui les place donc dans la revendication
1. . . . Donc A moins qu'on ne puisse donner au premier
inventeur de la substitution par -CF3 une protection
raisonnablement 6tendue, il est probable que peu de
temps aprbs que d'autres auront entendu parler de son
succ6s, ils fabriqueront des substances analogues ayant
une activit6 aussi bonne ou meilleure. A moins qu'il ne
puisse contrbler ces activit6s, le b6n6fice qu'il pourra
retirer de son invention et de sa recherche aura proba-
blement peu de valeur.

Je suis entibrement d'accord avec ces remarques.
Quant au paragraphe 1, si la revendication n'a pas
6t6 jug6e valide dans l'arrt Socigtg des usines
chimiques Rh6ne-Poulenc c. Jules R. Gilbert
Ltd. 1, c'est A cause de l'inutilit6 de certaines des
substances qu'elle visait. Il importe de noter que
bien que les substances inutiles n'aient pas 6t6
test6es, le v6ritable motif de la non-validit6 6tait
qu'elles 6taient inutiles, non qu'elles n'avaient pas
6t6 test6es avant le d6p6t de la demande de brevet.
Quant au paragraphe 2, je trouve qu'il va dans le
sens des remarques faites dans l'arr8t Burton Par-
sons c. Hewlett-Packard, de cette Cour, pr6cit6,
(aux pp. 564 et 565). A la suite d'un troisibme
paragraphe qui n'est pas pertinent en l'esp6ce puis-
qu'il traite des licences obligatoires pour les bre-
vets de m6dicaments, le juge Graham a dit (A la p.
193):

[TRADUCTION] Oii donc doit-on tracer la ligne entre
une revendication qui va au-delA de l'objet et une qui
coincide avec lui? A mon avis, sir Lionel a correctement
trac6 cette ligne lorsqu'il a fort utilement d6clar6, dans
les termes cit6s plus haut, que cela d6pend s'il est
possible de faire une pr6diction valable. S'il est possible

s [19681 R.C.S. 950.
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possible for the patentee to make a sound prediction and
to frame a claim which does not go beyond the limits
within which the prediction remains sound, then he is
entitled to do so. Of course, in so doing he takes the risk
that a defendant may be able to show that his prediction
is unsound or that some bodies falling within the words
he has used have no utility or are old or obvious or that
some promise he has made in his specification is false in
a material respect; but if, when attacked, he survives
this risk successfully, then his claim does not go beyond
the consideration given by his disclosure, his claim is
fairly based on such disclosure in these respects, and is
valid.

I have quoted again the passage quoted by the
Board because I consider the last sentence of the
paragraph of some importance as it does clearly
indicate what is meant by a "sound prediction". It
cannot mean a certainty since it does not exclude
all risk that some of the area covered may prove
devoid of utility. It thus appears to me that the test
formulated by Graham J. involves just two possi-
ble reasons for rejecting claims such as those in
issue.

1. There is evidence of lack of utility in respect
of some of the area covered;

2. It is not a sound prediction.

In my view the Board did not make any proper
finding on that basis and there was no evidence
before it on which it could have done so.

As to the first question, there is no problem
whatsoever. It was not contended that any of the
126 substances covered did not have utility.

As to the second question, it does not appear to
me that the Board really found that the claims in
issue did not involve a sound prediction. What is
said for rejecting the two claims is as follows:
... In our view an applicant should be able to put
forward a claim in generic terms to a group of like
substances, all of which need not have been prepared or
tested, where it would be reasonably able and sound to
make a prediction about the area covered. In some
instances that area may be quite broad, in others
extremely narrow, depending in large part upon the
state of the prior art, in part upon the nature of the
invention, and in part upon the extent to which the
applicant himself has explored that area. Further, where
such exploration is needed, he should have explored the

pour le brevet6 de faire une pr6diction valable et de
formuler une revendication qui ne d6passe pas les limites
A l'int6rieur desquelles la pr6diction demeure valable, il
en a alors le droit. Bien sfir, en agissant ainsi il prend le
risque qu'un d6fendeur soit en mesure de d6montrer que
sa pr6diction n'est pas valable ou que certains corps
compris dans les termes qu'il a utilis6s sont inutiles ou
anciens ou 6vidents ou qu'une promesse quelconque qu'il
a faite dans son m6moire descriptif est fausse sous un
aspect important; mais si, devant une contestation, il
6chappe A ce risque, sa revendication ne va pas au-delA
de l'objet rv616 par la divulgation, elle est honnatement
fond6e sur celle-ci sous cet aspect et elle est valide.

Si j'ai cit6 de nouveau le passage cit6 par la
Commission, c'est que je suis d'avis que la dernidre
phrase est importante parce qu'elle indique claire-
ment ce que l'on entend par apr6diction valable*. II
ne peut s'agir d'une certitude puisqu'elle n'exclut
pas tout risque qu'une partie du domaine vis6
puisse se r6v6ler inutile. Le critbre formul6 par le
juge Graham me parait donc pr6senter seulement
deux motifs possibles pour rejeter des revendica-
tions comme celles en litige.

1. Il y a preuve de l'inutilit6 d'une partie du
domaine vis6;

2. Ce n'est pas une pr6diction valable.

A mon avis, la Commission n'a pas formul6 de
conclusion sur cette base et elle ne disposait d'au-
cune preuve qui lui aurait permis de le faire.

Quant A la premiere question, il n'y a absolu-
ment aucun probl6me. On n'a pas pr6tendu qu'une
seule des 126 substances vis6es 6tait inutile.

Quant A la seconde question, la Commission ne
me parait pas avoir vraiment conclu que les reven-
dications en litige ne comportaient pas de pr6dic-
tion valable. Voici ce qu'elle a dit pour les rejeter:
[TRADUCTION] a ... A notre avis un demandeur doit
pouvoir revendiquer en termes g6n6riques un groupe de
substances semblables, sans qu'il soit n6cessaire qu'elles
aient toutes 6t6 pr6par6es ou testbes, lorsqu'il est raison-
nablement possible de faire une pr6diction valable pour
ce domaine. Dans certains cas le domaine peut etre assez
vaste, dans d'autres, trbs restreint. Cela d6pend dans une
large mesure de l'6tat ant6rieur de I'art, en partie de la
nature de l'invention, et en partie de l'6tendue du
domaine que le demandeur lui-mame a explor6e. De
plus, lorsque pareille exploration est nicessaire, il doit
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area before he has filed his application for patent.
Otherwise the invention was speculative when filed, and
only completed subsequently.

In applying that principle to the application before us,
we have no hesitation in recommending that the refusal
of claim 9 in its present form be affirmed. It is extreme-
ly broad, covers a vast number of compounds, and we
think it goes beyond the area of reasonable prediction.
The compounds covered by it are all new, and we are not
satisfied that there specific examples are adequate sup-
port for the breadth of the claim....

Claim 16 is too broad for different reasons. By listing
in it specific compounds the applicant purports to have
invented those specific compounds. The evidence is that
he had prepared and described in any detail only three
of them. It is in fact a claim to something which had not
yet been invented. Given time a chemist or anyone
versed in chemical nomenclature could name all com-
pounds coming within the scope of any broad genus.
Such "graphite on cellulose" or theoretical inventioneer-
ing on paper does not, in our view, warrant a patent, and
for that reason we recommend that it be rejected. Only
by restriction to the three compounds actually prepared
should that claim be considered allowable.

It will be noted that with respect to claim 9 all
that is said to reject it as not being based on a
sound prediction is: "We are not satisfied that
three specific examples are adequate support for
the breadth of the claim". On what basis is it so?
The Board gives absolutely no indication. If a
refusal can be justified on that basis, the right of
appeal conferred by s. 44 of the Patent Act is
useless in such cases.

44. Every person who has failed to obtain a patent by
reason of a refusal or objection of the Commissioner to
grant it may, at any time within six months after notice
as provided for in sections 42 and 43 has been mailed,
appeal from the decision of the Commissioner to the
Federal Court and that Court has exclusive jurisdiction
to hear and determine such appeal.

Although the report of the Board is quite
lengthy, in the end with respect to claim 9 all it
says after stating the principle with which I agree,
is that a claim has to be restricted to the area of
sound prediction and "we are not satisfied that
three specific examples are adequate". As to why

avoir explor6 le domaine avant de d6poser sa demande
de brevet. Sinon l'invention 6tait sp6culative au moment
du d6p8t et n'a 6t6 compl6t6e que subs6quemment.

Appliquant ce principe A la demande en l'espoce, nous
n'avons aucune h6sitation A recommander que le rejet de
la revendication 9 dans sa forme actuelle soit confirm6.
Elle est extr8mement g6n6rale, vise un nombre impor-
tant de compos6s, et nous sommes d'avis qu'elle va
au-del! de la pr6diction raisonnable. Tous les compos6s
qu'elle vise sont nouveaux et nous ne sommes pas con-
vaincus que trois exemples sp6cifiques soient suffisants
pour justifier I'6tendue de la revendication ...

C'est pour des raisons diff6rentes que la revendication
16 est trop g6n6rale. En y 6numbrant des compos6s
sp6cifiques la demanderesse pr6tend les avoir invent6s.
La preuve d6montre qu'elle n'en a pr6par6 et d6crit en
d6tails que trois seulement. Il s'agit en fait d'une reven-
dication de quelque chose qui n'a pas encore 6t6 invent6.
Si on lui en donne le temps, un chimiste ou n'importe
qui vers6 en nomenclature chimique peut nommer tous
les compos6s compris dans n'importe quel genre. Pareil
agraphite sur celluloseo ou invention th6orique sur papier
ne mbrite pas, A notre avis, un brevet, et c'est pourquoi
nous en recommandons le rejet. Seule la revendication
restreinte aux trois composes rbellement pr6par6s doit
8tre consid6r6e acceptable.

Notons que tout ce qui est dit pour rejeter la
revendication 9 parce qu'elle ne serait pas fond6e
sur une pr6diction valable est ceci: aNous ne
sommes pas convaincus que trois exemples specifi-
ques soient suffisants pour justifier l'6tendue de la
revendications. Pourquoi en serait-il ainsi? La
Commission ne donne absolument aucune indica-
tion. S'il est possible de justifier ainsi un refus, le
droit d'appel que confbre l'art. 44 de la Loi sur les
brevets est inutile en pareils cas.

44. Quiconque n'a pas r6ussi A obtenir un brevet en
raison du refus ou de l'opposition du commmissaire
peut, A tout moment dans les six mois qui suivent l'envoi
postal de l'avis, conform6ment aux articles 42 et 43,
interjeter appel de la d6cision du commissaire A la Cour
f6d6rale, et cette cour a juridiction exclusive pour enten-
dre et d6cider cet appel.

Quoique le rapport de la Commission soit trbs
long, en d6finitive tout ce qu'il dit au sujet de la
revendication 9, aprds avoir 6nonc6 le principe
avec lequel je suis d'accord, c'est qu'une revendica-
tion doit se limiter A l'6tendue de la pr6diction
valable et que anous ne sommes pas convaincus que

1118 [1979] 2 S.C.R.



[1979] 2 R.C.S. MONSANTO CO. C. COMMISSAIRE DES BREVETS Le Juge Pigeon 1119

three is not enough nothing is said. In my view this
is to give no reason at all in a matter which is not
of speculation but of exact science. We are no
longer in the days when the architecture of chemi-
cal compounds was a mystery. By means of
modern techniques, chemists are now able to map
out in detail the exact disposition of every atom in
very complex molecules. It, therefore, becomes
possible to ascertain, as was done in Olin Mathie-
son, the exact position of a given radical and also
to relate this position to a specific activity. It thus
becomes possible to predict the utility of a sub-
stance including such radical. As this is a matter
of general knowledge among scientists, it will be
readily apparent to a competent person that if a
patent covers only a few of the substances which
yield the desired result, all he has to do is to
prepare another which will have the same proper-
ties. The report of the Board indicates that it is
aware of this. However, it gives no indication of
the reasons for which it was not satisfied of the
soundness of the prediction of utility for the whole
area covered by claim 9. Evidence had been sub-
mitted in the form of affidavits based on scientific
principles, it does not take issue with those princi-
ples, it just says: "We are not satisfied that this is
adequate". In my view this is insufficient because,
if accepted, it makes the right of appeal illusory.
In this respect it is important to note that s. 42 of
the Patent Act reads:

42. Whenever the Commissioner is satisfied that the
applicant is not by law entitled to be granted a patent he
shall refuse the application and, by registered letter
addressed to the applicant or his registered agent, notify
the applicant of such refusal and of the ground or reason
therefor.

I have underlined by law to stress that this is not a
matter of discretion: the Commissioner has to
justify any refusal. As Duff C.J. said in Vanity
Fair Silk Mills v. Commissioner of Patents6 (at p.
246):

6 [1939] S. C. R. 245.

trois exemples sp6cifiques soient suffisants*. Rien
ne dit pourquoi trois ne suffisent pas. A mon avis,
c'est lIA ne donner aucune raison dans un domaine
qui n'en est pas un de sp6culation mais de science
exacte. Nous ne sommes plus A l'6poque o6 I'archi-
tecture des compos6s chimiques 6tait un mystbre.
Grace aux techniques modernes, les chimistes sont
aujourd'hui capables de d6terminer exactement la
disposition de tous les atomes dans des mol6cules
trbs complexes. II devient donc possible de pr6ci-
ser, comme cela a 6t6 fait dans Olin Mathieson, la
position exacte d'un radical donn6, et de relier
cette position A une activit6 particulibre. II devient
alors aussi possible de pr6voir l'utilit6 d'une sub-
stance renfermant un tel radical. Comme il
s'agit-lA d'une question de connaissance generale
chez les savants, une personne comp6tente se
rendra facilement compte que si un brevet ne vise
que quelques-unes des substances qui produisent le
r6sultat d6sir6, elle n'a qu'A en pr6parer une autre
qui aura les memes propri6t6s. Le rapport de la
Commission indique qu'elle est consciente de cela.
Cependant elle ne donne aucune indication des
motifs pour lesquels elle n'6tait pas convaincue de
la validit6 de la pr6diction d'utilit6 du champ
entier vis6 par la revendication 9. Une preuve sous
forme d'affidavits fond6s sur des principes scienti-
fiques a 6t6 soumise, elle ne conteste pas ces
principes, mais dit seulement: KNous ne sommes
pas convaincus que cela soit suffisanto. A mon
avis, cela ne suffit pas, car si on l'acceptait, le droit
d'appel deviendrait illusoire. A cet 6gard, il
importe de noter que le texte de l'art. 42 de la Loi
sur les brevets est le suivant:

42. Chaque fois que le commissaire s'est assurb que le
demandeur n'est pas fond6 en droit A obtenir la conces-
sion d'un brevet, il doit rejeter la demande et, par lettre
recommand6e, adress6e au demandeur ou a son agent
enregistr6, notifier A ce demandeur le rejet de la
demande, ainsi que les motifs ou raisons du rejet.

J'ai soulign6 en droit pour faire ressortir que ce
n'est pas une question de discr6tion: le commis-
saire doit justifier tout refus. Comme l'a d6clar6 le
juge en chef Duff dans l'arrt Vanity Fair Silk
Mills c. Commissaire des brevets6 (A la p. 246):

6 [1939] R.C.S. 245.

[1979] 2 R.C.S. MONSANTO CO. C. COMMISSAIRE DES BREVETS Le Juge Pigeon 1119



1120 MONSANTO CO. V. COMMISSIONER OF PATENTS Pigeon J. [1979] 2 S.C.R.

No doubt the Commissioner of Patents ought not to
refuse an application for a patent unless it is clearly
without substantial foundation....

The importance of an adequate statement of the
reasons for an administrative decision subject to
appeal is underscored by the judgment in Pfizer
Company Limited v. Deputy Minister of National
Revenue7 . In that case, the question was as to the
meaning of the word "derivative" as applied to
antibiotics. The Tariff Board had held that the
word was not to be taken in its primary meaning of
"a thing obtained from another", but that it
included "a chemical substance that is so related
structurally to another substance as to be theoreti-
cally derivable from it even when not so obtainable
in practice". To reach this conclusion they had
considered a number of publications on the
strength of which they had gone so far as to find,
contrary to the evidence of competent chemists,
that there had been actual derivation. Because the
publications relied on were mentioned, it was pos-
sible on the appeal to find that the Board had been
misled by publications of doubtful authority. In
the present case, the Board's decision leaves the
Court completely in the dark respecting the rea-
sons for which they were not satisfied that what
the inventors claimed did meet the test for a sound
prediction.

In Canadian Pacific Limited v. City of
Montreal8 this Court was unanimous in saying (at
pp. 726-7):

It is therefore clear that the valuation made by the
Board of revision rested solely on the assessment by its
members of the various relevant factors, without any
mathematical basis of calculation. It is true that the
Charter of the City of Montreal does not expressly
oblige the Board of revision to give such information,
but ss. 873 and 874 of the Charter provide for a right of
appeal to the Provincial Court, which must decide on
the record compiled before the Board of revision without
further evidence ...

... the decision of the Board or revision does not
indicate how the value set was arrived at from the

[1977] 1 S.C.R. 456.
8 [1978] 2 S.C.R. 719.

[TRADUCTION] al ne fait aucun doute que le commis-
saire des brevets ne doit pas rejeter une demande de
brevet A moins qu'elle ne soit clairement d6pourvue de
fondement valable ... .

L'arr8t Pfizer Company Limited c. Sous-minis-
tre du Revenu national7 souligne l'importance
d'un 6nonc6 suffisant des motifs d'une d6cision
administrative susceptible d'appel. Le litige portait
sur le sens du terme *d6riv&m appliqu6 aux antibio-
tiques. La Commission du tarif avait d6cid6 que ce
terme ne devait pas 8tre pris dans son sens premier
d',une chose obtenue A partir d'une autre*, mais
comprenait [TRADUCTION] ,une substance chimi-
que dont la structure est tellement semblable A
celle d'une autre substance qu'elle pourrait thbori-
quement 8tre obtenue A partir de celle-ci m8me s'il
n'est pas possible de le faire en pratiquep. Pour en
arriver A cette conclusion, elle avait examin6 plu-
sieurs publications A partir desquelles elle 6tait
all6e jusqu'i conclure, contrairement aux t6moi-
gnages de chimistes comp6tents, qu'il y avait eu
r6ellement d6rivation. Parce que les publications
sur lesquelles elle s'6tait appuybe 6taient mention-
n6es, il a 6t6 possible en appel de conclure que la
Commission avait 6t6 induite en erreur par des
publications dont l'autorit6 6tait douteuse. En I'es-
pace, la d6cision de la Commission laisse la Cour
dans l'obscurit6 complkte quant aux motifs pour
lesquels elle n'est pas convaincue que ce que reven-
diquent les inventeurs r6pond au critbre de la
pr6diction valable.

Dans l'arrt Canadien Pacifique Limitie c. Ville
de Montriall, cette Cour a unanimement d6clar6
(aux pp. 726 et 727):

On voit donc que l'6valuation fix6e par le Bureau de
revision repose uniquement sur l'appr6ciation par ses
membres des diffbrents facteurs pertinents sans aucune
base math6matique de calcul. Il est vrai que la Charte
de la Ville n'oblige pas explicitement le Bureau de
revision A fournir ce renseignement, mais aux art. 873 et
874 elle accorde un droit d'appel A la Cour provinciale
qui doit d6cider, sans enquate, sur le dossier constitu6
devant le Bureau de revision....

... la d6cision du Bureau de revision ne fait pas voir
comment il en est venu A la valeur fix6e en partant des

7 [1977] 1 R.C.S. 456.
8 [1978] 2 R.C.S. 719.
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information provided in the evidence. Its valuation
cannot therefore stand up against figures arrived at
mathematically on proven bases, and by the only precise
method submitted to the Court ....

In Northwestern Utilities Limited v. City of
Edmonton9 , a unanimous judgment of this Court
dated October 3, 1978, one reads:

it is not possible for the reviewing tribunal in the
circumstances in this proceeding to ascertain from the
Board order whether the Board acted within or outside
the ambit of its statutory authority. The form and
content of the Board's order are so narrow in scope and
of such extraordinary brevity that one is left without
guidance as to the basis upon which the rates have been
established for the period October 1, 1975 onwards.
Hence this further submission . . . must fail.

With respect to claim 16 the ultimate conclusion
appears to indicate that prediction was completely
rejected as a possible basis for that claim. It is
hardly necessary to point out how serious it would
be in the field of patents for chemical substances
to reject practically all possibility of claiming pro-
tection on the basis of sound prediction of utility.
The Board say that they agree with the views of
Graham J. in that respect. However, they appear
to me to reach exactly the opposite result. Graham
J. found valid the claim based on sound prediction.
In the instant case, the Board, in spite of a com-
plete absence of any evidence of unsoundness of
the prediction, deny the claims and would in the
end limit them to the area of proved utility instead
of allowing them to the extent of predicted utility.
In my view this is contrary to s. 42 of the Patent
Act.

Under that section the Commissioner is instruct-
ed to refuse the patent when "satisfied that the
applicant is not by law entitled" to it. Here what
he has said in approving the decision of the Board
is in effect "I am not satisfied you are entitled to
it". In my opinion the Commissioner cannot refuse
a patent because the inventor has not fully tested
and proved it in all its claimed applications. This is
what he has done in this case by refusing to allow
claims 9 and 16 unless restricted to what had been

9 [1979] 1 S.C.R. 684.

donnbes fournies par la preuve, son 6valuation ne saurait
donc tenir en face de chiffres 6tablis math6matiquement
sur des bases prouv6es et d'aprbs la seule m6thode
pr6cise qui ait 6t6 soumise au tribunal.

Dans Northwestern Utilities Limited c. Ville
d'Edmonton9 , un arrat unanime de cette Cour, en
date du 3 octobre 1978, on peut lire:
les circonstances de la pr6sente affaire ne permettent pas
au tribunal qui examine l'ordonnance de la Commission
d'6tablir si cette dernibre a exc6d6 ou non sa comp&
tence. Le libell6 et le contenu de l'ordonnance de la
Commission sont en effet d'une port6e si limit6e et d'une
telle bribvet6 qu'il est impossible d'6tablir si les tarifs ont
6t6 fix6s pour la pbriode commenqant le lc octobre
1975. Cet argument ... ne peut donc 8tre retenu.

Quant A la revendication 16, la conclusion d6fi-
nitive parait indiquer que l'on a totalement rejet6
la pr6diction comme fondement possible de la
revendication. Il n'est gubre n6cessaire de souli-
gner combien il serait grave dans le domaine des
brevets visant des substances chimiques de rejeter
pratiquement toute possibilit6 de revendiquer une
protection fond6e sur une pr6diction valable d'uti-
lit6. La Commission dit partager les opinions du
juge Graham A cet 6gard. Cependant, elle me
parait arriver exactement au r6sultat contraire. Le
juge Graham a conclu A la validit6 de la revendica-
tion fond6e sur une pr6diction valable. Dans la
pr6sente esp6ce, la Commission, malgr6 l'absence
totale de preuve que la pr6diction n'est pas valable,
rejette les revendications et en d6finitive les limite
au champ d'utilitg prouvie plut6t que de les
accueillir dans la mesure de l'utilitg pridite. A
mon avis, cela est contraire A l'art. 42 de la Loi sur
les brevets.

En vertu de cet article, le commissaire doit
refuser le brevet quand il ((s'est assur6 que le
demandeur n'est pas fond6 en droits A l'obtenir. Ce
qu'il a dit en l'esphce en approuvant la d6cision de
la Commission est en fait *je ne suis pas assure que
vous y avez droits. A mon avis, le commissaire ne
peut refuser un brevet parce qu'un inventeur n'en a
pas test6 et prouv6 compl6tement tous les usages
revendiqu6s. C'est ce qu'il a fait ici en refusant
d'accueillir les revendications 9 et 16 dans la

9 [1979] 1 R.C.S. 684.
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tested and proved before the application was filed.
If the inventors have claimed more than what they
have invented and included substances which are
devoid of utility, their claims will be open to
attack. But in order to succeed, such attack will
have to be supported by evidence of lack of utility.
At present there is no such evidence and there is
no evidence that the prediction of utility for every
compound named is not sound and reasonable.

The report of the Patent Appeal Board was
incorporated in the decision of the Commissioner,
being set forth at length following the formal
heading. Its conclusion was: "For the reasons given
we recommend that the rejection of claims 9 and
16 in their present form be affirmed". Then, the
Commissioner wrote above his signature:

I have weighed the findings of the Patent Appeal
Board and concur with its recommendations. If the
applicant contemplates appealing this determination, he
must commence such action within six months of this
date (vide the Patent Act, Section 44).

Thus it is clear that the Patent Appeal Board
report is part of the Commissioner's decision and
the problem with which the Court was faced con-
cerning some unsigned marginal comments in Eli
Lilly & Co. v. S & U Chemicals 0 does not arise.
It is equally clear that the Patent Appeal Board
was only reporting with a recommendation to the
Commissioner who alone made the decision. It was
not making the decision like the board referred to
in Reg. v. Criminal Injuries Compensation Board,
Ex parte Lain ". In the scheme promulgated under
prerogative powers whereby that board was estab-
lished, it was provided: "The board will be entirely
responsible for deciding what compensation should
be paid in individual cases and their decisions will
not be subject to appeal or to ministerial review

10 [1977] 1 S.C.R. 536.
" [1967] 2 Q.B. 864.

mesure oii elles vont au-deld de ce qui a 6 test6 et
prouv6 avant le d6p6t de la demande. Si les inven-
teurs ont revendiqu6 plus que ce qu'ils ont invent6
et inclus des substances d6pourvues d'utilit6, leurs
revendications pourront 8tre contest6es. Mais pour
que cette contestation r6ussisse, elle devra s'ap-
puyer sur une preuve d'inutilit6. Pour l'instant, une
telle preuve n'existe pas et il n'y a aucune preuve
que la pr6diction d'utilit6 pour chaque compos6
mentionn6 n'est pas valable et raisonnable.

Le rapport de la Commission d'appel des brevets
a 6 incorpor6 a la d6cision du commissaire, 6tant
cit6 au long A la suite de l'en-tate officiel. La
conclusion en est celle-ci: [TRADUCTION] (Pour les
motifs qui pr6c6dent nous recommandons que le
rejet des revendications 9 et 16 dans leur forme
actuelle soit confirm6b. Puis, le commissaire a 6crit
avant d'apposer sa signature:

[TRADUCTION] J'ai pes6 les conclusions de la Com-
mission d'appel des brevets et je souscris A ses recom-
mandations. Si le demandeur envisage d'interjeter appel
de cette d6cision, il doit intenter cette proc6dure dans les
six mois de cette date (voir 'article 44 de la Loi sur les
brevets).

Il est donc clair que le rapport de la Commission
d'appel des brevets fait partie de la d6cision du
commissaire et que le probl6me auquel la Cour
faisait face concernant certaines remarques en
marge non sign6es dans Eli Lilly & Co. c. S & U
Chemicals0 ne se pose pas. Il est tout aussi clair
que la Commission d'appel des brevets a simple-
ment pr6sent6 au commissaire qui seul a rendu la
d6cision, un rapport assorti d'une recommanda-
tion. Elle n'a pas rendu la d6cision comme c'6tait
le cas de la commission mentionn6e dans Reg. v.
Criminal Injuries Compensation Board, Ex parte
Lain". Dans le plan promulgu6 en vertu de la
prerogative par lequel cette commission-lA 6tait
cr66e, il 6tait pr6vu: [TRADUCTION] qLa commis-
sion est totalement responsable de la d6cision sur
l'indemnit6 A verser dans chaque cas et ses d6ci-
sions ne sont pas susceptibles d'appel ni de r6vision
par le ministre . . .

10 [1977] 1 R.C.S. 536.
" [1967] 2 Q.B. 864.

[ 1979] 2 S.C.R.1122 MONSANTO CO. v. COMMISSIONER OF PATENTS Pigeon J.



MONSANTO CO. C. COMMISSAIRE DES BREVETs Le Juge Pigeon

I would allow the appeal with costs in this Court
and in the Court of Appeal, reverse the judgment
of the Federal Court of Appeal, allow the appeal
from the decision of the Commissioner of Patents
and direct him to issue to the appellant on its
application serial number: 095,945 a patent
including claims 9 and 16.

The judgment of Martland and Dickson JJ. was
delivered by

MARTLAND J. (dissenting)-This is an appeal
from a judgment of the Federal Court of Appeal
which dismissed an appeal by the appellant from
the respondent's refusal to grant a patent in
respect of Claims 9 and 16 contained in the appel-
lant's application for a patent.

The application was for letters patent for an
invention made by Aubert Yaucher Coran and
Joseph Edward Kerwood entitled "Inhibiting Pre-
mature Vulcanization of Diene Rubbers". The
invention relates to new chemical substances useful
in the production of vulcanized rubber as inhibi-
tors of premature vulcanization of diene rubbers.

The specification of the application disclosed
that the inventors had discovered a class of chemi-
cal compounds (specifically sulfenimides) having
these valuable properties, gave the common for-
mula for the nucleus of the substances and
described various radicals which could be used in
the class. The specification described the prepara-
tion of the new compounds generally by formula
and described the preparation of three representa-
tive compounds falling within the scope of the
invention. The claims were amended from time to
time in light of various objections raised by the
Examiner reviewing such amendments to their
form but as of April 9, 1974, contained claims 9
and 16 which are the subject of this appeal. Claim
16 is directed to a single genus defined by refer-
ence to 126 species and claim 9 covers many more
species in its various combinations. Each of the
126 species referred to in claim 16 is specifically
referred to in the disclosure of the application.

Je suis donc d'avis d'accueillir le pourvoi avec
d6pens en cette Cour et en Cour d'appel, d'infir-
mer l'arr8t de la Cour d'appel f6d6rale, d'accueillir
l'appel de la d6cision du commissaire des brevets et
de lui enjoindre de d6livrer A l'appelante, aux
termes de sa demande, numbro d'ordre 095,945,
un brevet comprenant les revendications 9 et 16.

Le jugement des juges Martland et Dickson a
6t6 rendu par

LE JUGE MARTLAND (dissident)-Ce pourvoi
attaque l'arr~t de la Cour d'appel f6d6rale qui a
rejet6 un appel form6 par l'appelante contre le
refus de l'intim6 d'accorder un brevet quant aux
revendications 9 et 16 contenues dans la demande
de brevet de l'appelante.

La demande vise A obtenir un brevet pour une
invention r6alis6e par Aubert Yaucher Coran et
Joseph Edward Kerwood, intitul6e [TRADUCTION]
<Inhibition de la vulcanisation pr6matur6e des
caoutchoucs di6niquesv. L'invention porte sur de
nouvelles substances chimiques, utiles dans la pro-
duction de caoutchouc vulcanis6 en tant qu'inhibi-
teurs de la vulcanisation pr6matur6e des caout-
choucs di6niques.

Le m6moire descriptif de la demande r6vble que
les inventeurs ont d6couvert une famille de compo-
s6s chimiques (A savoir les sulf6nimides) poss6dant
ces pr6cieuses propri6t6s, donne la formule g6n6-
rale pour le noyau des substances, et d6crit divers
radicaux qui peuvent etre utilis6s dans cette
famille. Le m6moire descriptif pr6sente la pr6para-
tion des nouveaux composes, generalement A l'aide
de formules, et donne la pr6paration de trois com-
pos6s repr6sentatifs se situant dans le cadre de
l'invention. Les revendications ont 6t6 amend6es A
l'occasion pour tenir compte de diff6rentes opposi-
tions soulev6es par l'examinateur qui en 6tudiait la
forme; le 9 avril 1974, elles comprenaient les
revendications 9 et 16 qui font l'objet du pr6sent
pourvoi. La revendication 16 concerne un seul
genre d6fini par r6f6rence A 126 produits et la
revendication 9 vise de nombreux autres produits
dans ses diverses combinaisons. La divulgation de
la demande mentionne sp6cifiquement les produits
auxquels la revendication 16 fait r6f6rence.

[1979] 2 R.C.S. 1123
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On April 9, 1974, the Examiner in the Patent
Office refused Claims 9 and 16 for the following
reasons:

These product claims are much too broad in view of
the disclosure which only discloses the preparation of
three of the compounds being claimed.

Product claim 16 is directed to 126 species altogether;
they are just recited from the disclosure. As previously
mentioned only the preparation of three of these species
is exemplified and have a physical constant (melting
point) and elemental analyses (for two species only).
There is no way of proving that all these species have
been prepared for there are no methods of preparation,
physical constants and/or elemental analyses results
given. Claims must be adequately supported by the
disclosure (Rule 25 under the Patent Act) and when 126
species are being claimed in the broad product claim,
the specific disclosure of the preparation of three species
only is insufficient. The invention claimed is far from
being fully described and hence this is contrary to Rule
25 under the Patent Act. The exemplification of three
compounds is certainly not sufficient to support the vast
expanse of subject matter covered by these claims and
does not entitle the applicant to monopolize the large
number of compounds which are covered by these
claims. In order to sustain claims to a broad group of
compounds, the specification must illustrate with
reasonable certainty that all members of the group are
capable of being prepared by the disclosed process of
preparation and have the same utility (inhibiting prema-
ture vulcanization) upon which their patentability is
based. Certainly broad product claims must be ade-
quately supported by a sufficient number of examples. A
specific product or species, which is not specifically
described and exemplified in the specification, may not
be claimed. Product claims 9 and 16 must be restricted
in scope to that which is adequately supported by the
disclosure.

The appellant applied for a review of the Exam-
iner's action by the Commissioner. The matter was
referred by the Commissioner to a Patent Appeal
Board constituted by him, which was required to
report to him. There were submitted to the Board
affidavits by two employees of the appellant, and a
hearing took place at which the appellant was
represented.

Le 9 avril 1974, I'examinateur du bureau des
brevets a rejet6 les revendications 9 et 16 pour les
motifs suivants:

[TRADUCTION] Ces revendications de produits sont
beaucoup trop g6nbrales compte tenu de la divulgation
qui r6vble la pr6paration de trois seulement des compo-
s6s revendiqubs.

La revendication 16 porte sur 126 produits au total;
I'6numbration en est simplement tir6e de la divulgation.
Comme on l'a mentionn6 pr6c6demment, la pr6paration
de trois seulement de ces produits est explicit6e avec une
constante physique (point de fusion) et des r6sultats
d'analyse 616mentaire (pour deux produits seulement). Il
est impossible de prouver que tous ces produits ont 6t6
pr6par6s, car ni les m6thodes de pr6paration, ni les
constantes physiques ni les r6sultats d'analyse 616men-
taire ne sont donn6s. La divulgation doit pleinement
6tayer la revendication (rbgle 25 adopt6e en vertu de la
Loi sur les brevets) et lorsqu'une revendication g6n6rale
de produits revendique 126 produits, la divulgation sp6-
cifique de la pr6paration de trois produits seulement est
insuffisante. L'invention revendiqu6e est loin d'Etre com-
pl~tement d6crite et cela est en cons6quence contraire A
le r6gle 25 adopt6e en vertu de la Loi sur les brevets. La
pr6paration de trois compos6s n'est certainement pas
suffisante pour justifier le vaste domaine vis6 par ces
revendications et ne donne pas A la demanderesse le
droit de monopoliser le grand nombre de compos6s
qu'elles englobent. Pour revendiquer une large gamme
de compos6s, le m6moire descriptif doit montrer avec
une certitude raisonnable que la m6thode de pr6paration
divulgu6e permet de pr6parer tous les membres du
groupe et que ceux-ci ont la m8me caract6ristique (inhi-
ber la vulcanisation pr6matur6e) qui les rend breveta-
bles. II ne fait aucun doute que des revendications
g6nbrales de produits doivent s'appuyer pleinement sur
un nombre suffisant d'exemples. Un produit ou une
esp~ce donn6e ne peuvent 8tre revendiqu6s s'ils ne sont
d6crits et explicit6s sp6cifiquement dans le m6moire
descriptif. L'6tendue des revendications de produits 9 et
16 doit se restreindre A ce que la divulgation appuie
pleinement.

L'appelante a demand6 une r6vision de la d6ci-
sion de l'examinateur par le commissaire. Celui-ci
a r6f6r6 l'affaire A une commission d'appel des
brevets qu'il a constitu6e et qui devait lui faire
rapport. Deux employbs de l'appelante ont soumis
des affidavits A a Commission et une audition a eu
lieu A laquelle l'appelante 6tait repr6sent6e.
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The Board submitted to the Commissioner a full
report which included the consideration of a
number of relevant authorities. It stated the issue
to be considered in the following terms:

In the final rejection two sets of claims (1-8 and 9 &
16) were refused, but the examiner subsequently with-
drew his objections to claims 1-8. Consequently the
Board need consider only the refusal of claims 9 & 16.
The reasons for their rejection were quite unrelated to
the objections that had been made to claims 1-8, and
there is no necessity for reviewing either the reasons for
refusal of claims 1-8, or why those objections were
subsequently withdrawn.

Claims 9 and 16 were rejected under Section 36 of the
Patent Act and Rule 25 on the grounds that they are too
broad, covering subject matter going beyond what was
invented. In them the applicant has claimed certain
chemical compounds to be used as rubber vulcanization
agents. The record indicates that the applicant actually
prepared only three of these compounds before the
application was filed (others were prepared later), but
his claims cover many compounds, and specifically
recite 126 species. What the Board must determine is
whether the applicant is entitled to claim the invention
in such broad scope.

The Board cited the Examiner's reasons for
refusing Claims 9 and 16, and then reviewed the
written submission of the appellant. It considered
relevant authorities cited by the appellant. The
Board then said:

To the jurisprudence relied upon by the applicant we
add the recent findings of the Supreme Court of Canada
in Burton Parsons Chemicals v. Hewlett-Packard,
[1976] 1 S.C.R. 555. In considering whether the claims
of Burton Parsons were broader than the invention, Mr.
Justice Pigeon stressed that:

While the construction of a patent is for the Court,
like that of any other legal document, it is however to
be done on the basis that the addressee is a man
skilled in the art, and the knowledge such a man is
expected to possess is to be taken into consideration
(p. 563).

and further
The evidence makes it clear that this was obvious to
any person skilled in the art because the characteris-
tics of suitable emulsions and of suitable salts were
well known (p. 564).

La Commission a remis au commissaire un rap-
port complet qui comprend I'examen de plusieurs
d6cisions pertinentes. Elle a pos6 le probl6me A
examiner dans les termes suivants:

[TRADUCTION] Dans le rejet d6finitif, deux groupes
de revendications (1 A 8) et 9 et 16)) ont 6t6 rejetbs,
mais l'examinateur a subs~quemment retir6 son opposi-
tion aux revendications I A 8. La Commission n'a donc A
examiner que le rejet des revendications 9 et 16. Les
raisons de leur rejet sont entibrement diff6rentes de
l'opposition qui avait 6t6 formul&e contre les revendica-
tions I A 8 et il n'est n6cessaire d'examiner ni les raisons
du rejet des revendications 1 A 8 ni pourquoi cette
opposition a subs6quemment 6t6 retir6e.

Les revendications 9 et 16 ont 6t6 rejet6es en vertu de
l'article 36 de la Loi sur les brevets et de la r6gle 25
parce que trop g6n6rales, visant un domaine qui va
au-delA de ce qui a 6t6 invent6. La demanderesse y a
revendiqu6 certains compos6s chimiques devant 8tre uti-
lis6s comme agents de vulcanisation du caoutchouc. Le
dossier indique que la demanderesse n'a pr6par6 que
trois de ces compos6s avant le d6p6t de la demande
(d'autres ont 6t6 pr6par6s plus tard), mais ses revendica-
tions visent de nombreux compos6s, et 6numbrent sp6ci-
fiquement 126 produits. Ce que la Commission doit
d6cider est si la demanderesse a le droit de revendiquer
une invention aussi gbnbrale.

La Commission a cit6 les motifs qu'a invoqu6s
l'examinateur pour rejeter les revendications 9 et
16, puis a examin6 1'expos6 6crit de l'appelante.
Elle a examin6 les d6cisions pertinentes cit6es par
celle-ci. Ensuite la Commission a dit:

[TRADUCTION] A la jurisprudence sur laquelle l'appe-
lante s'appuie nous ajoutons l'arrat r6cent de la Cour
supreme du Canada dans Burton Parsons Chemicals c.
Hewlett-Packard, [19761 1 R.C.S. 555. En examinant
si les revendications de Burton Parsons 6taient plus
larges que l'invention, M. le juge Pigeon a soulign6 ce
qui suit:

M6me si la Cour doit interpr6ter un brevet comme
tout autre document juridique, cette interpr6tation
doit se faire en tenant compte du fait que le destina-
taire est un homme de l'art, et en tenant compte
6galement du savoir que cet homme est cens6 poss6der
(p. 563).

puis plus loin
II appert de la preuve que cela 6tait manifeste pour
tout homme de l'art parce que les propri6t6s des
6mulsions et des sels appropribs 6taient bien connues
(p. 564).
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From this it is clear that due consideration must be
given to what persons skilled in the art would take from
a disclosure. We use the word "persons" in the plural
advisedly. Experts have been known to reach divergent
conclusions. The reports of patent cases are replete with
such conflicts, and it may well be imprudent to lean too
heavily upon the opinions of any one, or even of several
"skilled persons". It is necessary to assess what would be
the views of skilled persons "generally". Where there
was just such a conflict of opinion among experts (Tray-
ers Investment v. Union Carbide, [1965] 2 Ex. C.R. 126
at 143), Mr. Justice Gibson stated:

The experts can only weigh the probabilities based on
their training and experience and make their best
educated guesses, but the Court is left with the usual
legal standard of proof, namely, more probable than
not, or as it is sometimes put, the preponderance of
believable evidence.

We come to the conclusion that the disclosure pro-
vides sufficient direction so that a skilled chemist could
prepare the compounds using methods previously known
in the art. We also recognize that the disclosure has
mentioned all the compounds covered by claim 16. The
Board is left, however, with a more difficult problem,
one of assessing whether the rejected claims are too
broad in the sense that they cover more than the inven-
tion made. We are concerned about such issues as
"speculative claiming", and "paper inventions". Section
36 is satisfied in that the applicant has fully described
something, but is it his invention which he has
described? What we must now determine is whether the
applicant completed the invention in sufficient detail
that it can be fairly said that he invented all the
compounds of the two claims.

The objection that a claim is too broad because it
covers unknown and unchartered areas where the applic-
ability of the invention is unpredictable, and further
inventive experiments would be needed, arises most fre-
quently in the chemical arts, because as has been recog-
nized "There is no prevision in chemistry" (Chipman
Chemicals v. Fairview Chemical, [1932] Ex. C.R. 107
at 115). While that may be an overstatement, neverthe-
less it indicates the special caution to be exercised when
extrapolating in the chemical arts. Since claims are
defective if they are speculative, there are important
limitations upon an inventor's right to claim a generali-
zation from his disclosure. We now turn to the jurispru-
dence which examines such issues.

Il en ressort clairement qu'il faut tenir compte de ce
que des personnes vers6es dans l'art comprendraient de
la divulgation. C'est d61ib6r6ment que nous employons le
terme Epersonness au pluriel. On a dejA vu des experts
arriver A des conclusions divergentes. Les recueils de
d6cisions en matibre de brevet sont remplis de conflits de
ce genre et il peut bien 8tre imprudent de trop s'appuyer
sur les opinions d'une, ou meme de plusieurs apersonnes
experiment6es*. II faut 6tablir quelles seraient les opi-
nions de personnes exp6riment6es ten g6nbralx. Dans un
cas oa il y avait pareil conflit d'opinions entre experts
(Travers Investment c. Union Carbide, [1965] 2 R.C.E.
126 A la p. 143), M. le juge Gibson a d6clar6 ce qui suit:

[TRADUCTION] Les experts ne peuvent que peser les
probabilit6s en fonction de leur formation et de leur
exp6rience et avancer leurs hypotheses les plus 6clai-
r6es, mais c'est la r~gle de preuve habituelle que la
Cour doit appliquer, soit, la balance des probabilitbs,
ou, comme on dit parfois, la pr6pond6rance de la
preuve digne de foi.
Nous en venons A la conclusion que la divulgation

fournit des instructions suffisantes pour qu'un chimiste
exp6riment6 pr6pare les compos6s en utilisant des
m6thodes antbrieurement connues dans ce domaine.
Nous reconnaissons aussi que la divulgation a mentionn6
tous les compos6s visas par la revendication 16. Il reste A
la Commission A r6soudre un probl6me plus difficile,
celui de d6terminer si les revendications rejet6es sont
trop g6n6rales en ce sens qu'elles visent plus que l'inven-
tion r6alise. Nous songeons A des questions comme les
revendications sp6culatives, et (les inventions sur
papierv. La demanderesse, en d6crivant compl6tement
quelque chose, s'est conformbe A l'exigence de l'article
36, mais est-ce son invention qu'elle a d6crite? Nous
devons maintenant d6cider si la demanderesse a com-
pl6t6 l'invention avec assez de d6tails pour qu'on puisse
honnatement dire qu'elle a invent6 tous les compos6s
vis6s par les deux revendications.

L'objection qu'une revendication est trop g6n6rale
parce qu'elle vise des domaines inconnus et inexplorbs oil
l'applicabilit6 de l'invention est impr6visible et oii de
nouvelles exp6riences cr6atrices seraient n6cessaires, se
rencontre le plus souvent dans les arts chimiques, parce
que, comme on l'a reconnu, ail n'y a pas de prevision en
chimies. (Chipman Chemicals c. Fairview Chemical,
[1932] R.C.. 107 a la p. 115). Bien qu'il puisse s'agir
d'une exag6ration, cela indique que l'extrapolation dans
les arts chimiques exige une prudence particulibre. Puis-
que les revendications sp6culatives sont imparfaites, il
existe d'importantes limites au droit d'un inventeur de
revendiquer une generalisation A partir de sa divulga-
tion. Passons maintenant A la jurisprudence qui traite de
ces questions.
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In Hoechst v. Gilbert, [1966] S.C.R. 189, a chemical
case where certain drugs were claimed, the Supreme
Court of Canada has come out (at p. 194) against
overclaiming in these terms:

In challenging the validity of the patents in question,
counsel for the respondents put his case upon the
footing that no one could obtain a valid patent for an
unproved and untested hypothesis in an unchartered
field. That is what the appellant has tried to do in
claim 1 of each of the patents. It has sought to cover,
in the words of Thurlow J., "every mathematically
conceivable sulphonyl area of the class" and has
consequently overclaimed, and, in so doing, invalidat-
ed claim 1 in each patent.

The point has also been considered in Rh6ne-Poulenc
v. Gilbert, [1968] S.C.R. 950 at 953.

In Steel Co. of Canada v. Sivaco Wire and Nail, 11
C.P.R. (2d) 153 at 195, we find the term "mere paper
suggestions" applied to patents for inventions which
have not been developed.

In B.V.D. v. Canadian Celanese, [1936] Ex. C.R. 139
at 148 it was stated that before a prior patent may be
relied upon to anticipate a later patent "It must be
shown that the public have been so presented with the
invention that it is out of the power of any subsequent
person to claim the invention as his own. And an
improvement, claimed to be invention, must not be
dismissed as unpatentable merely because of some vague
adumbration of it in the prior art". It seems to us that a
corollary of that, which should be equally valid, is that a
prior patentee should not be entitled to claim an inven-
tion which he may have outlined or foreshadowed with-
out bringing it into being. The Supreme Court ([1936]
S.C.R. 221 at 237), found the B.V.D. patent invalid
because: "The claims in fact go far beyond the
invention".

In Boehringer Sohn v. Bell Craig, [ 1962] Ex. C.R.
201 we find:

... a patent purporting to give an exclusive property
in more than the inventor has invented is also contrary
to what the statute authorizes .. .(p. 239).

and
... a patent which includes in its specification a claim
which claims more than the inventor has invented
purports to grant an exclusive property in more than
the inventor has invented and at least in so far as that

Dans Hoechst c. Gilbert, [1966] R.C.S. 189, une
affaire en matibre de chimie dans laquelle certains
m6dicaments 6taient revendiqu6s, la Cour supr8me du
Canada s'est prononc6e (A la p. 194) contre les revendi-
cations excessives dans les termes suivants:

[TRADUCTION] Pour contester la validit6 des brevets
en question, I'avocat des intim6es a fait valoir que
personne ne peut obtenir de brevet valide pour une
hypothbse qui n'a 6t6 ni prouv6e ni test6e dans un
domaine inexplor6. C'est ce que l'appelante a tent6 de
faire dans la revendication I de chacun des brevets.
Elle a cherch6 A englober, pour employer les termes
du juge Thurlow, stous les domaines A radical sulfonyl
de la famille qui sont mathbmatiquement concevables*
et en cons6quence elle a trop revendiqu6, et ce faisant,
invalid6 la revendication 1 de chaque brevet.*
La question a aussi 6t6 examin6e dans Rh6ne-Poulenc

c. Gilbert, [1968] R.C.S. 950 A la p. 953.

Dans Steel Co. of Canada c. Sivaco Wire and Nail,
11 C.P.R. (2d) 153 A la p. 195, nous trouvons l'expres-
sion asimples propositions sur papier* applique A des
brevets pour des inventions qui n'ont pas encore 6t6
r6alis6es.

Dans B.V.D. c. Canadian Celanese, [19361 R.C.E.
139, A la p. 148, il a 6t6 dit qu'avant que l'on puisse
invoquer un brevet comme ant6riorit6 par rapport A un
brevet post6rieur aII faut d6montrer que l'invention a 6t6
pr6sent6e au public de telle fagon qu'il soit impossible A
quiconque de revendiquer par la suite l'invention comme
sienne. De plus, une amblioration, revendique comme
invention, ne doit pas 8tre rejet6e comme non brevetable
simplement parce qu'il en existe une vague 6bauche dans
l'6tat ant6rieur de la techniques. 11 nous semble qu'un
corollaire de cela, qui doit 6tre tout aussi valide, est
qu'un brevet6 ant6rieur ne doit pas avoir le droit de
revendiquer une invention qu'il a pu 6baucher ou pres-
sentir sans l'avoir r6alis6e. La Cour supreme ([1936]
R.C.S. 221 A la p. 237) a d6cid6 que le brevet B.V.D.
n'6tait pas valide parce que: (Les revendications vont en
fait bien au-delA de l'inventiono.

Dans Boehringer Sohn v. Bell Craig, [1962] R.C.E.
201, nous trouvons ceci:

[TRADUCTION] a ... un brevet qui pr6tend donner la
propri6t6 exclusive de plus que ce que l'inventeur a
invent6 est aussi contraire A ce que permet la loi ...
(p. 239).

et
,. .. un brevet qui comprend dans son m6moire des-
criptif une revendication qui revendique plus que ce
que l'inventeur a invent6 pr6tend accorder la propri6t6
exclusive de plus que ce que l'inventeur a invent6, et le
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claim is concerned the patent, in my opinion, is not
granted under the authority of the statute and is
therefore not lawfully obtained . . .. a claim which is
invalid because it claims more than the inventor
invented is an outlaw and its existence as defining the
grant of a property right is not to be recognized as
having any validity or effect (p. 241).

Mr. Justice Thurlow found that the claim in suit to be
too broad because it covered a large number of sub-
stances of which only a limited number has been pre-
pared. The Supreme Court ([1963] S.C.R. 410 at 412)
supported his findings. The Boehringer Sohn case did
involve, of course, pharmacological substances whose
properties may be even less predictable than other
chemical substances, and the group of compounds
claimed was extremely large. Similar conclusions in
comparable circumstances were reached in Hoechst v.
Gilbert, [1964] 1, Ex. C.R. 710 and [1966] S.C.R. 189,
in which case there was evidence that some 700 mem-
bers of the class had been synthesized, and in Re May
and Baker (1948), 65 R.P.C. 255, (1949), 66 R.P.C. 8
and (1950), 67 R.P.C. 23. The Supreme Court, in the
Hoechst decision, adopted the view that "no one could
obtain a valid patent for an unproved and untested
hypothesis in an unchartered field". The dangers of
overclaiming were also explored in Sociht Rhane-
Poulenc v. Ciba (1967), 35 F.P.C. 174 at 201-205 and
[1968] S.C.R. 950 in which a broad claim was found
invalid because the majority of the substances of the
class had never been made or tested by anyone.

The Board considered the application of the
Burton Parsons decision in this Court, as follows:

The applicant also referred to the decision of the
Supreme Court in the Burton Parsons case, mentioned
above in those portions of this decision prepared before
delivery of his latest submission. An extension of the
findings in Burton Parsons to this case must be treated
with caution. It dealt with compositions made up of
known compounds, whereas here we are concerned with
completely new compounds previously unknown for any
purpose whatsoever. The invention in Burton Parsons
involved selecting known salts with known properties
and incorporating them into an electrocardiographic
cream. It is much easier to predict how known com-
pounds will react when their properties are already
recognized. We refer to p. 105 of the decision:

brevet, du moins en ce qui concerne cette revendica-
tion, A mon avis, n'est pas accord6 conform6ment A la
loi et en cons6quence n'est pas obtenu 16galement ...
une revendication qui n'est pas valide parce qu'elle
revendique plus que ce que l'inventeur a invent6 se
situe hors la loi et on ne doit lui accorder aucune
validit6 ou aucun effet dans la d6finition du droit de
propri6t6 accord6p (p. 241).
M. le juge Thurlow a conclu que la revendication 6tait

dans I'espice trop g6nbrale puisqu'elle visait un nombre
important de substances dont un nombre limit6 seule-
ment avait t6 pr6par6. La Cour supr~me ([1963]
R.C.S. 410, A la p. 412) a confirm6 sa d6cision. Evidem-
ment, l'affaire Boehringer Sohn impliquait des sub-
stances pharmaceutiques dont les propribt6s sont peut-
8tre encore moms previsibles que celles d'autres sub-
stances chimiques et le groupe de compos6s revendiqu6s
6tait extr8mement important. Une d6cision semblable a
6t6 rendue dans des circonstances comparables dans
Hoechst v. Gilbert, [1964] 1, R.C.E. 710 et [1966]
R.C.S. 189, oa la preuve indiquait que quelque 700
membres de la famille avaient 6t6 synth6tis6s, et dans
Re May and Baker (1948), 65 R.P.C. 255, (1949), 66
R.P.C. 8 et (1950), 67 R.P.C. 23. La Cour supr8me,
dans l'arrdt Hoechst, s'est dit d'avis que apersonne ne
peut obtenir un brevet valide pour une hypothbse qui n'a
6t6 ni prouv6e ni test6e dans un domaine inexplor6>. On
a 6galement 6tudi6 les dangers de trop revendiquer dans
Sociiti Rhane-Poulenc v. Ciba (1967), 35 F.P.C. 174
aux pp. 201 A 205 et [1968] R.C.S. 950 oii une revendi-
cation g6nbrale a 6t6 jug6e non valide parce que per-
sonne n'avait jamais pr6par6 ou test6 la plupart des
substances de la famille.

La Commission a aussi examin6 l'application de
la d6cision Burton Parsons de cette Cour, en ces
termes:

[TRADUCTION] KLa demanderesse s'est aussi r6f6r6e A
l'arrat Burton Parsons de la Cour supr8me mentionn6
plus haut dans les parties de la d6cision pr6parees avant
le d6pot de son expos6 le plus r6cent. II faut traiter avec
prudence une extension de l'arrat Burton Parsons A
l'esp6ce. Celle-ci concernait des combinaisons form6es
de compos6s connus, alors que dans l'esp6ce ce sont des
compos6s entibrement nouveaux qui n'ont jamais 6t6
utilis6s ant6rieurement A quelque fin que ce soit qui nous
concernent. L'invention dans Burton Parsons concernait
le choix de sels connus, dot6s de propribtbs connues et
leur incorporation A une crime pour 6lectrocardiogra-
phes. Il est beaucoup plus facile de pr6voir comment
r6agiront des compos6s connus lorsque l'on connait dejA
leurs propri6t6s. Nous nous reportons A la p. 105 de
l'arrt:
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The evidence makes it clear that this (the salts to be
used) was obvious to any person skilled in the art
because the characteristics of suitable emulsions and
of suitable salts were well known. Only the combina-
tion was new (underlining added).

The Board went on to consider the case of Olin
Mathieson Chemical Corporation v. Biorex
Laboratories Limited 12, quoting a passage at p.
193:

Where, then, is the line to be drawn between a claim
which goes beyond the consideration and one which
equiparates with it? In my judgment this line was drawn
properly by Sir Lionel when he very helpfully stated in
the words quoted above that it depended upon whether
or not it was possible to make a sound prediction. If it is
possible for the patentee to make a sound prediction and
to frame a claim which does not go beyond the limits
within which the prediction remains sound, then he is
entitled to do so.

The Board reached the following conclusion:

This last paragraph puts succinctly what we have
been able to distil from the jurisprudence discussed
above. In our view an applicant should be able to put
forward a claim in generic terms to a group of like
substances, all of which need not have been prepared or
tested, where it would be reasonably able and sound to
make a prediction about the area covered. In some
instances that area may be quite broad, in others
extremely narrow, depending in large part upon the
state of the prior art, in part upon the nature of the
invention, and in part upon the extent to which the
applicant himself has explored that area. Further, where
such exploration is needed, he should have explored the
area before he has filed his application for patent.
Otherwise the invention was speculative when filed, and
only completed subsequently.

In applying that principle to the application before us,
we have no hesitation in recommending that the refusal
of claim 9 in its present form be affirmed. It is extreme-
ly broad, covers a vast number of compounds, and we
think it goes beyond the area of reasonable prediction.
The compounds covered by it are all new, and we are not
satisfied that three specific examples are adequate sup-
port for the breadth of the claim. The nature of the
imido radical, R', requires considerably more restriction
and definition. It should be limited by structure to the
particular class of imido radicals disclosed, and which it
might be reasonably supposed from the disclosure gener-

12 [1970] R.P.C. 157.

11 appert de la preuve que cela (les sels A utiliser) 6tait
manifeste pour tout homme de I'art parce que les
propri6t6s des 6mulsions et des sels appropri6s 6taient
bien connues. Seule le combinaison 6tait nouvelle.
(C'est moi qui souligne.)

La Commission a ensuite examin6 l'affaire Olin
Mathieson Chemical Corporation v. Biorex Labo-
ratories Limitedl2 en citant le passage suivant (A
la p. 193):

[TRADUCTION] Oii donc doit-on tracer la ligne entre
une revendication qui va au-deld de I'objet et une qui
coincide avec lui? A mon avis, sir Lionel a correctement
trac6 cette ligne lorsqu'il a fort utilement d6clar6, dans
les termes cites plus haut, que cela d6pend s'il est
possible de faire une pr6diction valable. S'il est possible
pour le brevet6 de faire une pr6diction valable et de
formuler une revendication qui ne d6passe pas les limites
A l'int6rieur desquelles la prediction demeure valable, il
en a alors le droit.

La Commission en est arriv6e A la conclusion
suivante:

[TRADUCTION] aCe dernier alin6a 6nonce succincte-
ment ce que nous avons pu extraire de la jurisprudence
analys6e pr6c6demment. A notre avis un demandeur doit
pouvoir revendiquer en termes g6nbriques un groupe de
substances semblables, sans qu'il soit n6cessaire qu'elles
aient toutes t6 pr6par6es ou test6es, lorsqu'il est raison-
nablement possible de faire une pr6diction valable pour
ce domaine. Dans certains cas le domaine peut 6tre assez
vaste, dans d'autres, trbs restreint. Cela d6pend dans une
large mesure de l'6tat antbrieur de l'art, en partie de la
nature de l'invention et en partie de l'6tendue du
domaine que le demandeur lui-meme a explor~e. De
plus, lorsque pareille exploration est n6cessaire, il doit
avoir explor6 le domaine avant de d6poser sa demande
de brevet. Sinon l'invention 6tait sp6culative au moment
du d6pit et n'a 6t6 compl6t6e que subs6quemment.

Appliquant ce principe A la demande en l'esp6ce, nous
n'avons aucune h6sitation A recommander que le rejet de
la revendication 9 dans sa forme actuelle soit confirm6.
Elle est extr6mement g6n6rale, vise un nombre impor-
tant de compos6s, et nous sommes d'avis qu'elle va
au-delA de la pr6diction raisonnable. Tous les compos6s
qu'elle vise sont nouveaux et nous ne sommes pas con-
vaincus que trois exemples sp6cifiques soient suffisants
pour fonder adquatement 1'6tendue de la revendication.
La nature du radical imide, R', doit 6tre beaucoup
mieux d6finie et d6limit6e. Elle doit 8tre restreinte quant
A sa configuration A la seule famille des radicaux imides

12 [19701 R.P.C. 157.
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ate the properties which make the compounds useful as
vulcanization inhibitors. What we have in mind is some-
thing more comparable to the scope of the claims issued
in corresponding U.S. Patent 3775428.

Claim 16 is too broad for different reasons. By listing
in it specific compounds the applicant purports to have
invented those specific compounds. The evidence is that
he had prepared and described in any detail only three
of them. It is in fact a claim to something which had not
yet been invented. Given time a chemist or anyone
versed in chemical nomenclature could name all com-
pounds coming within the scope of any broad genus.
Such "graphite on cellulose" or theoretical inventioneer-
ing on paper does not, in our view, warrant a patent, and
for that reason we recommend that it be rejected. Only
by restriction to the three compounds actually prepared
should that claim be considered allowable.

The Commissioner of Patents concurred with
the recommendations of the Board.

The appellant appealed unsuccessfully to the
Federal Court of Appeal. The reasons of that
Court are as follows:

We are all of the opinion that the Commissioner of
Patents did not err in affirming the refusal of a patent in
respect of Claims 9 and 16 in the appellant's applica-
tion. The refusal is justified on the ground alone that the
disclosure in the appellant's application is not sufficient
to support the claim to such a broad range of new
compounds. We would refer to the reasoning of Jackett,
C.J. in the case ot Leithiser v. Pengo Hydra-Pull of
Canada Ltd. 17 C.P.R. (2d) 110 to the effect that full
and explicit compliance with section 36(1) of the Patent
Act requires a specification that tells all the world what
the invention is and how to make use of it and also
describes how to produce the product for which an
invention is claimed. Claim 9 covers a vast number of
compounds. Claim 16 claims, as the product of Claim 9,
some 126 different specific compounds. The specifica-
tions provide details in respect of only three of these
specific compounds. A perusal of these details makes it
clear that detailed and specific instructions (different in
a number of particulars in each case) are necessary in
order for a skilled chemist to be able to make use of the
invention. Such detailed and specific instructions are not
contained in the specifications except for the three spe-
cific compounds referred to above.

sp6cifi6s, qui, comme le laisse raisonnablement supposer
la divulgation, sont i l'origine des propri6t6s qui rendent
les compos6s utiles comme inhibiteurs de vulcanisation.
Nous avons A l'esprit quelque chose qui se rapproche
davantage de l'6tendue des revendications du brevet
am6ricain correspondant, no 3775428.

C'est pour des raisons diff6rentes que la revendication
16 est trop g6n6rale. En y 6num6rant des compos6s
sp6cifiques la demanderesse pr6tend les avoir invent6s.
La preuve d6montre qu'elle n'en a pr6par6 et d6crit en
d6tails que trois seulement. II s'agit en fait d'une reven-
dication de quelque chose qui n'a pas encore 6t6 invent6.
Si on lui en donne le temps, un chimiste ou n'importe
qui vers6 en nomenclature chimique peut nommer tous
les compos6s compris dans n'importe quel genre. Pareil
agraphite sur celluloseo ou invention th6orique sur papier
ne m6rite pas, A notre avis, un brevet, et c'est pourquoi
nous en recommandons le rejet. Seule la revendication
restreinte aux trois compos6s r6ellement pr6par6s doit
etre consid6r6e acceptable.

Le commissaire des brevets a souscrit aux
recommandations de la Commission.

L'appelante a interjet6 appel sans succ6s A la
Cour d'appel f6d6rale. Voici les motifs de cette
cour:

Nous sommes tous d'avis que le commissaire des
brevets n'a pas commis d'erreur en confirmant son refus
d'accorder un brevet A l'6gard des revendications 9 et 16
de la demande de I'appelante. Le motif que la divulga-
tion de la demande de l'appelante ne suffit pas a
appuyer la revendication d'une gamme aussi vaste de
nouveaux compos6s, justifie A lui seul le refus. Nous
renvoyons au raisonnement du juge en chef Jackett dans
Leithiser c. Pengo Hydra-Pull of Canada Ltd. 17
C.P.R. (2d) 110, suivant lequel pour se conformer plei-
nement et explicitement au paragraphe 36(1), il faut
fournir un m6moire descriptif qui indique au public en
quoi consiste l'invention et comment l'utiliser, et qui
expose comment fabriquer le produit que l'on pr6tend
avoir invent6. La revendication 9 couvre un grand
nombre de compos6s. La revendication 16, comme le
produit de la revendication 9, revendique quelque 126
compos6s sp6cifiques distincts. Le m6moire descriptif
fournit des d6tails pour seulement trois de ces compos6s
sp6cifiques. Une lecture attentive de ces d6tails montre
clairement que, pour etre en mesure d'utiliser l'inven-
tion, un chimiste exp6riment6 a besoin d'instructions
pr6cises et d6taillbes (diff6rentes A de nombreux 6gards
dans chaque cas). Ces instructions sont absentes du
m6moire descriptif, sauf en ce qui concerne les trois
compos6s sp6cifiques mentionn6s pr6c6demment.
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Further, the Commissioner was entitled to weigh the
expert opinion as to whether there could be a sound or
reasonable prediction that all the compounds would
possess utility and to arrive at a contrary judgment or
opinion on the basis of the finding and recommendation
of his own advisors acting as the Patent Appeal Board.

The appellant appealed, with leave, to this
Court.

I have set out the reasons and conclusions of the
Patent Appeal Board at some length because, in
my opinion, they establish that the Board was fully
aware of the legal principles which were applicable
in making the determination required of them and
properly defined the issue. The Board, at the
outset, noted the rejection of Claims 9 and 16 by
the Examiner on the grounds that they were too
broad. The appellant claimed certain chemical
compounds to be used as rubber vulcanization
agents. The record indicated the preparation of
only three of these compounds before the applica-
tion was filed, but the claims covered many com-
pounds and specifically recited 126 species. The
Board then defined the issue:

What the Board must determine is whether the appli-
cant is entitled to claim the invention in such broad
scope.

The Board recognized that the disclosure pro-
vided sufficient direction to enable a skilled chem-
ist to prepare the compounds using methods previ-
ously known in the art, but went on to say that it
must determine "whether the applicant completed
the invention in sufficient detail so that it can be
fairly said that he invented all the compounds of
the two claims".

The Board stated the test which was to be
applied in determining the usefulness of all the
compounds within the claims. That test was as to
whether it was possible for the patentee to make a
sound prediction and to frame a claim which did
not go beyond the limits within which the predic-
tion remained sound. The Board applied the test
and concluded that the vast number of compounds

De plus, le commissaire 6tait fond6 i 6valuer l'opinion
des experts sur la question de savoir si on pouvait A juste
titre ou raisonnablement pr6voir que tous les compos6s
seraient utiles, et A arriver a une conclusion ou opinion
contraire sur la base de la conclusion et de la recomman-
dation de ses propres conseillers qui constituent l'orga-
nisme charg6 de l'examen des brevets.

L'appelante a interjet6 appel, avec autorisation,
A cette Cour.

J'ai longuement cit6 les motifs et les conclusions
de la Commission d'appel des brevets parce qu'd
mon avis, ils d6montrent qu'elle 6tait pleinement
consciente des principes juridiques qu'elle devait
appliquer en prenant la d6cision qu'on lui deman-
dait et a correctement pos6 le problme. La Com-
mission, dbs le d6part, a pris note du rejet des
revendications 9 et 16 par l'examinateur parce
qu'elles 6taient trop g6n6rales. L'appelante reven-
diquait certains compos6s chimiques devant servir
d'agents de vulcanisation du caoutchouc. Le dos-
sier indiquait que trois seulement de ceux-ci
avaient 6t6 pr6par6s avant le d6pit de la demande,
mais les revendications couvraient de nombreux
compos6s et 6numbraient sp6cifiquement 126 pro-
duits. La Commission a alors pos6 le problame en
ces termes:

[TRADUCTION] Ce que la Commission doit d6cider
est si la demanderesse a le droit de revendiquer une
invention aussi g6n6rale.

La Commission a reconnu que la divulgation
contenait des instructions suffisantes pour qu'un
chimiste exp6riment6 puisse pr6parer les compos6s
en utilisant des m6thodes antbrieurement connues
dans l'art, mais elle a poursuivi en disant qu'elle
devait d6cider Ksi la demanderesse a compl6t6 l'in-
vention avec assez de d6tails pour qu'on puisse
honnetement dire qu'elle avait invent6 tous les
compos6s vises par les deux revendications*.

La Commission a 6nonc6 le critbre qu'il fallait
appliquer pour d6terminer l'utilit6 de tous les com-
pos6s compris dans les revendications. Il s'agit de
savoir s'il 6tait possible pour le brevet6 de faire une
pr6diction valable et de formuler une revendication
qui ne d6passe pas les limites A l'int6rieur desquel-
les la pr6diction demeure valable. La Commission
a appliqu6 le critbre et conclu que le nombre
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comprised in Claim 9 went beyond the area of
reasonable prediction.

This was a conclusion of fact reached by the
Board after consideration of the material before it
and based upon a proper understanding of the law.
So also was the conclusion as to Claim 16 which,
said the Board, by listing 126 compounds purports
to have invented them. It was a claim to something
not yet invented.

The appellant contends that the Board was
bound to accept the evidence contained in the
affidavits of the experts, in the absence of specific
evidence to the contrary. The Board, however, was
not in the position of a tribunal determining the
rights of contesting parties. There was no Us. The
task of the Board, acting on behalf of the Commis-
sioner, was to determine whether the appellant,
upon the material submitted by it, was entitled to
the invention which was claimed. He and the
Board were entitled to consider that material and
to use their knowledge and expertise in reaching a
conclusion.

The Court of Appeal, in the final paragraph of
its judgment, held that the Commissioner was
entitled to weigh the expert opinion as to whether
there could be sound or reasonable prediction that
all the compounds would possess utility and to
arrive at a contrary judgment or opinion on the
basis of the finding and recommendation of his
own advisers acting as the Patent Appeal Board.

There were, therefore, concurrent findings of
fact on this issue and I would see no basis for
interfering with them on the appeal to this Court.

The appellant, with reference to the first portion
of the Court of Appeal judgment, contends that
the Court substituted its own judgment based on a
reading of the patent, and dismissed the appeal on
a finding of fact contrary to the finding of fact by
the Board. It is true that in the first paragraph of
its reasons it says:

The refusal is justified on the ground alone that the
disclosure in the appellant's application is not sufficient

important de compos6s compris dans la revendica-
tion 9 d6passe le champ de pr6diction raisonnable.

Il s'agit 1A d'une conclusion de fait A laquelle la
Commission en est arriv6e aprbs examen de la
preuve soumise et qui est fond6e sur une interpr6-
tation correcte du droit. C'est aussi le cas de la
conclusion quant A la revendication 16 qui, a dit la
Commission, en 6num6rant 126 compos6s, pr6tend
les avoir invent6s. Il s'agit d'une revendication de
quelque chose qui n'avait pas encore 6t6 invent6.

L'appelante pr6tend que la Commission 6tait
oblig6e d'accepter la preuve contenue dans les
affidavits des experts, en l'absence d'une preuve
sp6cifique en sens contraire. La Commission
cependant, n'6tait pas dans la position d'un tribu-
nal qui doit statuer sur les droits de parties A un
litige. Il n'y avait pas Us. La tdche de la Commis-
sion, agissant pour le compte du commissaire, 6tait
de d6cider si l'appelante, compte tenu des docu-
ments qu'elle avait produits, avait droit A l'inven-
tion revendiqube. Celui-ci et la Commission
avaient le droit d'examiner ces documents et de
faire usage de leur savoir et de leurs connaissances
techniques pour en arriver A une conclusion.

La Cour d'appel, dans le dernier alin6a de son
arr&t, a statu6 que le commissaire avait le droit de
peser l'opinion d'experts quant A savoir si l'on
pouvait faire une pr6diction valable et raisonnable
que tous les compos6s seraient utiles, et d'en arri-
ver A une d6cision ou opinion contraire en se
fondant sur la conclusion et la recommandation de
ses propres conseillers agissant comme Commis-
sion d'appel des brevets.

Il y a donc des conclusions de fait concordantes
sur ce point et je ne vois aucune raison de les
modifier sur le pourvoi interjet6 A cette Cour.

L'appelante, quant A la premiere partie de l'ar-
rt de la Cour d'appel, pr6tend que la Cour a
substitu6 sa propre opinion fond6e sur une lecture
du brevet, et a rejet6 l'appel en se fondant sur une
conclusion de fait contraire A celle de la Commis-
sion. Il est exact que dans le premier alin6a de ses
motifs elle dit ceci:

Le motif que la divulgation de la demande de l'appe-
lante ne suffit pas A appuyer la revendication d'une
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to support the claim to such a broad range of new
compounds.

In doing so, the Court appears to be adopting
the position taken by the Examiner in his refusal
to accept the application for Claims 9 and 16.
However, the Court in no way negates the conclu-
sions reached by the Board and the Commissioner,
and adopts their reasoning in the final paragraph
of the judgment.

I would base my conclusions on the ground that
the Board and the Commissioner made no error in
law and reached factual conclusions which they
were entitled to make and which were approved by
the Court of Appeal.

That being so, in my opinion their conclusions
should not be reversed in this Court.

I would dismiss the appeal with costs.

Appeal allowed with costs, MARTLAND and
DICKSON JJ. dissenting.

Solicitor for the appellant: Donald F. Sim,
Toronto.

Solicitor for the respondent: Roger Tass6,
Ottawa.

gamme aussi vaste de nouveaux compos6s, justifie d lui
seul le refus.

Ce faisant, la Cour parait adopter la position
prise par l'examinateur lorsqu'il a refus6 d'accep-
ter la demande pour les revendications 9 et 16.
Cependant, la Cour ne nie aucunement les conclu-
sions auxquelles sont arriv6s la Commission et le
commissaire et adopte leur raisonnement dans le
dernier alin6a de l'arrt.

Je fonde ma conclusion sur le motif que la
Commission et le commissaire n'ont commis
aucune erreur de droit et qu'ils avaient le droit
d'arriver aux conclusions de fait que la Cour d'ap-
pel a confirm6es.

Aussi, A mon avis, cette Cour ne doit pas infir-
mer leur d6cision.

Je suis d'avis de rejeter le pourvoi avec d6pens.

Pourvoi accueilli avec dipens, les juges MART-
LAND et DICKSON 6tant dissidents.

Procureur de l'appelante: Donald F. Sim,
Toronto.

Procureur de l'intimg: Roger Tass6, Ottawa.
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The Attorney General for Ontario and Viking
Houses, a Division of Marshall Children's
Foundation Appellants;

and

The Regional Municipality of Peel
Respondent;

and in the Matter of K.V.B. and in the
Matter of David and Derek M. and in the
Matter of A.J.T.

between

The Attorney General for Ontario and Viking
Houses, a Division of Marshall Children's
Foundation Appellants;

and

The Municipality of Metropolitan Toronto
Respondent.

1979: June 25, 26; 1979: June 26.

Present: Laskin C.J. and Martland, Ritchie, Pigeon,
Dickson, Beetz, Estey, Pratte and McIntyre JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Criminal law - Juveniles - Orders committing
juveniles to group homes - Orders charging cost of
care of juveniles to municipalities - Juvenile Delin-
quents Act, R.S.C. 1970, c. J-3, s. 20(1), (2).

Municipal law - Committal of juveniles to group
homes - Whether municipalities obliged to bear cost
- Juvenile Delinquents Act, R.S.C. 1970, c. J-3, s.
20(1), (2).

Seven juveniles were found to be delinquent by the
Juvenile Court and were committed to the care of
Viking Houses, a division of Marshall Children's Foun-
dation, operators of "group homes". The committal
orders were made pursuant to s. 20(1) of the Juvenile
Delinquents Act, R.S.C. 1970, c. J-3, and orders were
made pursuant to s. 20(2) charging the cost of the care
to the respondent municipalities to which the juveniles
belonged. The committal orders did not identify the
particular home to which each juvenile was to go, it
being left to the institution to decide on the actual
placement. The orders were challenged by the munici-
palities, some by certiorari and the others by appeal
under s. 37 of the Act, on the basis that the juvenile

Le procureur gen~ral de l'Ontario et Viking
Houses, une filiale de Marshall Children's
Foundation Appelants;

et

La Municipalit6 regionale de Peel Intimbe;

et dans l'affaire de K.V.B. et dans l'affaire de
David et Derek M. et dans I'affaire de A.J.T.

entre

Le procureur general de l'Ontario et Viking
Houses, une filiale de Marshall Children's
Foundation Appelants;

et

La Municipalith du Toronto m6tropolitain
Intimbe.

1979: 25 et 26 juin; 1979: 26 juin.

Pr6sents: Le juge en chef Laskin et les juges Martland,
Ritchie, Pigeon, Dickson, Beetz, Estey, Pratte et
McIntyre

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel - Jeunes dilinquants - Ordonnances
confiant de jeunes ddlinquants a des foyers collectifs -
Ordonnances imputant les frais d'entretien a des muni-
cipalitis - Loi sur les jeunes dilinquants, S.R.C. 1970,
chap. J-3, par. 20(1), (2).

Droit municipal - Jeunes dilinquants confis a des
foyers collectifs - Les municipalitis doivent-elles en
faire les frais - Loi sur les jeunes dilinquants, S.R.C.
1970, chap. J-3, par. 20(1), (2).

Sept jeunes ont 6t6 d6clar6s jeunes d6linquants par
une cour pour jeunes d6linquants et confibs aux soins de
Viking Houses, une filiale de Marshall Children's Foun-
dation, qui exploite des afoyers collectifs,. Les ordonnan-
ces de placement ont 6t6 d6livr6es en conformit6 du par.
20(1) de la Loi sur les jeunes dilinquants, S.R.C. 1970,
chap. J-3, et, en vertu du par. 20(2), ces ordonnances
enjoignaient aux municipalit6s intim6es auxquelles
appartenaient les jeunes dblinquants de payer les
sommes n6cessaires A leur entretien. Les ordonnances
confiant les jeunes d6linquants n'identifiaient pas le
foyer auquel chacun d'entre eux devait se rendre, lais-
sant A l'institution le soin d'assigner un foyer A chacun.
Les ordonnances ont 6t6 contest6es par les municipalit6s,
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court judges had no power under s. 20(1) to order
placement in a group home and that s. 20(2) was ultra
vires the Parliament of Canada. John Holland J., before
whom the challenges came, concluded that s. 20(1) did
not authorize the order made but held that s. 20(2) was
intra vires. The Court of Appeal agreed.

Held: The appeals should be dismissed.

As decided in the Courts below the placement or
committal order in question cannot be brought within
the terms of s. 20(1). Viking Houses, as a division of
Marshall Children's Foundation, is a business enter-
prise, indeed a private enterprise which did not have the
approval of the provincial government required to bring
it within the terms of s. 20(1)(h) or (i). The provisions
of paras. (d), (f) and (g) of s. 20(1), on which the
appellants relied, did not authorize the making of the
orders in question. No adjudication was made in respect
of the constitutionality of s. 20(2).

In re T.J.N., The Regional Municipality of Peel v.
Thomas MacKenzie and Viking Houses, unreported;
Ramsey v. Provincial Treasurer, [1939] 1 W.W.R. 725;
Dodge v. Boston and Providence Railroad Corp. (1891),
154 Mass. 299; McMahon v. Amityville Union Free
School District (1976), 368 N.Y.S. 2d 534; R. v. Strahl
(1967), 60 W.W.R. 765; R. v. Dapic, [1977] 5 W.W.R.
447, referred to.

APPEALS from a judgment of the Court of
Appeal for Ontario' dismissing appeals from a
judgment of John Holland J.2 in the matter of
applications in the nature of certiorari and appeals
under s. 37 of the Juvenile Delinquents Act,
R.S.C. 1970, c. J-3, and quashing orders commit-
ting juveniles to group homes. Appeals dismissed.

T. H. Wickett, Q.C., and Mrs. R. J. McCully,
for the Attorney General for Ontario, appellant.

J. J. Robinette, Q.C., and Philip Spencer, for
Viking Houses, appellant.

J. E. Sexton, Q.C., and B. Morgan, for the
Regional Municipality of Peel, respondent.

1(1977), 16 O.R. (2d) 765.
2 (1977), 16 O.R. (2d) 632, 36 C.C.C. (2d) 137.

certaines au moyen de certiorari, les autres par appels
en vertu de l'art. 37 de la Loi, pour le motif que le par.
20(1) ne permet pas aux juges d'une cour pour jeunes
d6linquants d'envoyer des jeunes dans un foyer collectif
et que le par. 20(2) est ultra vires du Parlement du
Canada. Le juge John Holland, devant qui les ordonnan-
ces ont 6t contestbes, a conclu que le par. 20(1) n'auto-
risait pas les ordonnances, mais a jug6 que le par. 20(2)
6tait intra vires. La Cour d'appel a confirm6 sa d6cision.

Arrit: Les pourvois doivent 8tre rejet6s.

Comme l'ont d6cid6 les cours d'instance inf6rieure, les
ordonnances confiant ou plagant les jeunes ne peuvent
entrer dans le cadre du par. 20(1). Viking Houses, une
filiale de Marshall Children's Foundation, est une entre-
prise commerciale et, en r6alit6, une entreprise priv6e
qui n'a pas l'approbation du gouvernement provincial
requise pour en faire une institution relevant des cat6go-
ries mentionn6es aux al. 20(1)h) ou i). Les dispositions
des al. d), f) et g) du par. 20(1) invoqu6es par les
appelants n'autorisent pas les ordonnances en question.
La Cour ne se prononce pas sur la constitutionnalit6 du
par. 20(2).

[Jurisprudence: In re T.J.N., The Regional Munici-
pality of Peel v. Thomas MacKenzie and Viking Houses
non publi6; Ramsey v. Provincial Treasurer, [1939] 1
W.W.R. 725; Dodge v. Boston and Providence Railroad
Corp. (1891), 154 Mass. 299; McMahon v. Amityville
Union Free School District (1976), 368 N.Y.S. 2d 534;
R. v. Strahl (1967), 60 W.W.R. 765; R. v. Dapic,
[1977] 5 W.W.R. 447.]

POURVOIS A l'encontre d'un arr8t de la Cour
d'appel de l'Ontario' qui rejetait les appels form6s
contre un jugement du juge John Holland 2 dans
l'affaire de demandes de la nature de certiorari et
des appels formbs en vertu de l'art. 37 de la Loi
sur les jeunes dilinquants, S.R.C. 1970, chap. J-3,
et qui infirmait des ordonnances confiant de jeunes
dblinquants A des foyers collectifs. Pourvois rejetbs.

T. H. Wickett, c.r., et Me R. J. McCully, pour
le procureur g6n6ral de l'Ontario, appelant.

J. J. Robinette, c.r., et Philip Spencer, pour
Viking Houses, appelante.

J. E. Sexton, c.r., et B. Morgan, pour la Munici-
palit6 r6gionale de Peel, intim6e.

1(1977), 16 O.R. (2d) 765.
2 (1977), 16 O.R. (2d) 632, 36 C.C.C. (2d) 137.
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R. M. Parker and E. P Polten, for the Munici-
pality of Metropolitan Toronto, respondent.

E. G. Ewaschuk and G. R. Garton, for the
Attorney General of Canada.

Odette Laverdibre, for the Attorney General for
Quebec.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-This case, which is here
by leave of this Court, arises out of six orders of
Juvenile Court Judges affecting seven juveniles.
They were found to be delinquents and were com-
mitted to the care of Viking Houses, a division of
Marshall Children's Foundation, operators of
so-called "group homes", pursuant to s. 20(1) of
the Juvenile Delinquents Act, R.S.C. 1970, c. J-3.
In addition, orders were made, pursuant to s. 20(2)
of the Act, charging the cost of the care of the
juveniles to the Regional Municipality of Peel and
to the Regional Municipality of Metropolitan
Toronto, as being the two municipalities to each of
which the juveniles belonged. Three were found to
belong to Peel and four to Metropolitan Toronto.
The cost of care imposed upon the municipalities
was either $37.25 or $43 per day, payable to
Viking Houses.

Viking Houses operates some thirteen houses in
Ontario, known as group homes. The factum of the
appellant, the Attorney General of Ontario,
describes these homes as follows:
Each of these group homes is run by professional staff,
none of whom actually resides in the individual homes.
The aim and goal of the group home is to provide "the
least institutional and impersonal alternative" to the
traditional or biological family unit, for children who
either lack a traditional family, or who for one reason or
another are unable to adapt to and to cope with the
conditions in their traditional family unit. The ideal
which the group homes strives for is to preserve at least
some of the informality and intimacy of the traditional
family unit, in circumstances where the children can
develop human relationships which are intimate and
informal, rather than highly structured and formalized,
and where the children may be recognized and may
develop as individuals, rather than as mere roles. A

R. M. Parker et E. P. Polten, pour la Municipa-
lit6 du Toronto mbtropolitain, intimbe.

E. G. Ewaschuk et G. R. Garton, pour le procu-
reur g6n6ral du Canada.

Odette Laverdikre, pour le procureur g6n6ral du
Quebec.

Le jugement de la Cour a 6t6 rendu par

LE JUGE EN CHEF-Le pr6sent pourvoi, inter-
jet6 sur autorisation de cette Cour, porte sur six
ordonnances prononc6es par des juges de cour pour
jeunes d6linquants relativement A sept jeunes. Ces
derniers ont 6t6 d6clar6s jeunes d6linquants et, en
conformit6 du par. 20(1) de la Loi sur les jeunes
dilinquants, S.R.C. 1970, chap. J-3, ils ont t6
confi6s aux soins de Viking Houses, une filiale de
Marshall Children's Foundation, qui exploite ce
qu'on appelle des Kfoyers collectifsp. De plus, en
vertu du par. 20(2) de la Loi, ces ordonnances
enjoignent A la municipalit6 r6gionale de Peel et A
la municipalit6 r6gionale du Toronto M6tropoli-
tain, les deux municipalit6s auxquelles appartien-
nent les jeunes d6linquants, de payer les sommes
n6cessaires A leur entretien. Trois des jeunes rel6-
vent de la municipalit6 de Peel et quatre de la
municipalit6 du Toronto M6tropolitain. Les
sommes que doivent payer les municipalit6s s'616-
vent A $37.25 ou $43 par jour et sont payables A
Viking Houses.

Viking Houses exploite en Ontario, environ
treize foyers appel6s foyers collectifs. Voici en
quels termes le factum de l'appelant, le procureur
g6n6ral de l'Ontario, d6crit ces foyers:
[TRADUCTION] Chaque foyer collectif est administr6
par une 6quipe professionnelle; aucun des membres de
l'6quipe ne vit sur les lieux. Les foyers collectifs visent A
fournir gune solution de remplacement moins institution-
nelle et impersonnelle* A l'unit6 familiale traditionnelle
ou biologique, et s'adressent aux enfants qui n'ont pas de
famille au sens traditionnel ou qui pour une raison ou
une autre sont incapables de s'adapter et de s'ajuster A
l'unit6 familiale traditionnelle. L'id6al vers lequel les
foyers collectifs tendent est de conserver dans la mesure
du possible le caractbre de spontan6it6 et d'intimit6 de
l'unit6 familiale traditionnelle, dans des circonstances
permettant aux enfants de d6velopper des relations
humaines intimes et spontan6es, plut~t que fortement
structur6es et formalistes, d'8tre admis et de se d6velop-

1136 A.G. (ONT.) AND VIKING HOUSES V. PEEL The Chief Justice [1979] 2 S.C.R.



P.G. (ONT.) ET VIKING HOUSES C. PEEL Le Juge en Chef

group home is, in a sense, a blend of a family and of a
peer group.

I should note that the various orders committing
the juveniles to Viking Houses did not identify the
particular residence to which each of them was to
go but was, so to speak, a general committal to 247
Coxwell Avenue, Toronto, which is the head office
of the Viking Houses, and it was thus left to the
institution to decide on the actual placement.

The orders committing the juveniles and charg-
ing the cost of their care to the appellant munici-
palities were challenged by the latter by certiorari
in respect of some of the orders and by appeal
under s. 37 of the Juvenile Delinquents Act in
respect of others. The grounds of challenge were
that the Juvenile Court Judges had no power
under s. 20(1) to order the juveniles to go to a
group home and that, in any event, s. 20(2),
authorizing the making of orders requiring a mu-
nicipality to which a juvenile belongs to contribute
to his or her support where an order has been
made under s. 20(1), is ultra vires the Parliament
of Canada. John Holland J., before whom the
challenges to the six orders came, concluded that s.
20(1) of the Act did not authorize a Juvenile
Court Judge to direct that a delinquent juvenile be
placed in a group home but he did go on to hold
that s. 20(2) of the Act was intra vires. His
judgment was, in both respects, affirmed on appeal
to the Ontario Court of Appeal in reasons deliv-
ered on behalf of that Court by Arnup J.A.

The Attorney General of Ontario and Viking
louses were given leave to appeal to this Court,

their immediate interest being to set aside the
disqualification of group homes. The two munici-
palities raised the constitutionality of s. 20(2),
whether or not s. 20(1) authorized placement in
group homes. The required notices of the constitu-
tional issue were given to the Attorney General of
Canada and to the Attorneys General of the Prov-
inces and interventions were sought and allowed by
the Attorney General of Canada and by the Attor-
ney General of Quebec.

per en tant qu'individus et non comme de simples auto-
mates. Dans un sens, un foyer collectif tient A la fois de
la famille et du groupe oa chacun est sur un pied
d'6galit6.

Il convient de souligner que les ordonnances con-
fiant les jeunes d6linquants aux soins de Viking
Houses n'identifient pas le foyer auquel chacun
d'entre eux devait se rendre mais leur ordonnent
de se rendre A 247, avenue Coxwell, Toronto, le
siege social de Viking Houses, laissant A l'institu-
tion le soin d'assigner un foyer A chaque jeune.

Les ordonnances confiant les jeunes et enjoi-
gnant aux municipalitbs appelantes de payer les
sommes necessaires A leur entretien ont 6t6 contes-
t6es par ces dernidres au moyen de requates en
certiorari dans certains cas et d'appels en vertu de
l'art. 37 de la Loi sur les jeunes dilinquants dans
les autres cas. On pr6tend que le par. 20(1) ne
permet pas aux juges d'une cour pour jeunes d6lin-
quants d'envoyer les jeunes dans un foyer collectif
et que, de toute faqon, le par. 20(2), qui autorise le
prononc6 d'une ordonnance enjoignant A la muni-
cipalit6 dont relve le jeune de verser une somme
pour son entretien lorsqu'une ordonnance en vertu
du par. 20(1) a 6t6 prononc6e, est ultra vires du
Parlement du Canada. Le juge John Holland
devant qui les six ordonnances ont 6t6 contest6es a
conclu que le par. 20(1) de la Loi n'autorise pas le
juge d'une cour pour jeunes d6linquants A ordon-
ner qu'un jeune d6linquant soit plac6 dans un foyer
collectif mais il n'a pas pour autant jug6 que le
par. 20(2) de la Loi est intra vires. La Cour
d'appel de l'Ontario a confirm6 les deux aspects de
ce jugement, le juge Arnup ayant r6dig6 les motifs
de la cour.

Le procureur g6nbral de l'Ontario et Viking
Houses ont 6t6 autoris6s A interjeter appel devant
cette Cour, leur premier but 6tant de faire annuler
le rejet des foyers collectifs. Les deux municipali-
t6s ont contest6 la constitutionnalit6 du par. 20(2),
que le par. 20(1) autorise ou non l'envoi en foyer
collectif. Le procureur g6nbral du Canada et les
procureurs g6n6raux des provinces ont difment 6t6
avis6s de la question constitutionnelle et les procu-
reurs g6n6raux du Canada et du Qubbec ont
demand6 et obtenu l'autorisation d'intervenir.
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At the conclusion of the hearing on the main
appeal, the Court announced that the appeals of
the Attorney General of Ontario and of Viking
Houses failed. This affirmed the relief sought and
obtained by the respondent municipalities in the
Courts below. In the result, this Court, in accord-
ance with its general practice not to embark upon
the decision of a constitutional issue unless neces-
sary for the disposition of the case before it,
advised the parties and interveners that it would
not adjudicate upon the constitutional issue and
the parties and interveners would not be heard on
it. However, it also advised that written reasons
would be given for the disposition of the main
appeal and these now follow.

The Juvenile Delinquents Act is an old statute,
being still in substantially the same form and
carrying the same approach to juvenile delinquen-
cy and crime as when first enacted by 1908
(Can.), c. 40. It is unnecessary in this case to
detail the efforts made through governmental and
non-governmental agencies, both federal and pro-
vincial, to replace the Act with one more contem-
porary in its thrust. They have not yet succeeded.
None the less, there are guiding considerations in
the present Act which are intended to establish a
regime and associated sanctions emphasizing
rehabilitative objects. They enjoin the Courts to a
liberal construction of the Act and a socially-ori-
ented approach to juvenile delinquency under
which a balance would be achieved between the
interests of a delinquent juvenile and the interests
of the community to which the juvenile belongs. I
refer to three such provisions, much relied on by
the appellants in urging this Court, as they urged
the Courts below, to give the relevant provisions of
s. 20(1) (to which I will come shortly) a wide
enough interpretation to support the authority of a
Juvenile Court Judge to order committal to a
group home. They are ss. 3(2), 20(5) and 38 and
they read as follows:

3. (2) Where a child is adjudged to have committed
a delinquency he shall be dealt with, not as an offender,
but as one in a condition of delinquency and therefore
requiring help and guidance and proper supervision.

A la fin de l'audition du pourvoi principal, la
Cour a rejet6 les pourvois du procureur g6nbral de
l'Ontario et de Viking Houses. En cons6quence, le
redressement demand6 et obtenu par les municipa-
lit6s intimbes devant les cours d'instance infbrieure
est confirm6. En d6finitive, cette Cour, conform6-
ment A sa pratique g6n6rale d'examiner une ques-
tion constitutionnelle seulement si cela s'avre
necessaire pour trancher le litige, a inform6 les
parties et intervenants qu'elle ne se prononcerait
pas sur cette question et n'entendrait donc pas
cette partie de leur argumentation. Elle a 6gale-
ment indiqu6 que des motifs 6crits A l'appui de la
d6cision concernant le pourvoi principal seraient
d6pos6s ultbrieurement; les voici.

La Loi sur les jeunes dMlinquants est une loi
ancienne qui, essentiellement, conserve les m8mes
dispositions de forme et aborde la question de la
dblinquance et de la criminalit6 chez les jeunes de
la m8me fagon que la premiere loi 6dict6e en 1908
(Can.), chap. 40. Il n'est pas n6cessaire ici de
d6crire les efforts des organismes gouvernemen-
taux et non gouvernementaux, f6d6raux et provin-
ciaux, pour remplacer cette loi par une loi d'inspi-
ration plus moderne. Ils n'ont pas encore r6ussi. La
pr6sente loi contient n6anmoins certaines lignes
directrices destinbes A crber un r6gime et des sanc-
tions en fonction d'un objectif de r6habilitation.
Elles enjoignent aux tribunaux d'interpr6ter lib6ra-
lement la Loi et d'aborder la question de la d6lin-
quance chez les jeunes en tenant compte d'un
objectif social visant un 6quilibre entre les int6r8ts
du jeune dblinquant et ceux de la soci6t6. En voici
trois exemples sur lesquels les appelants se sont
longuement attard6s pour demander A cette Cour,
comme ils l'ont fait devant les cours d'instance
inf6rieure, de donner aux dispositions pertinentes
du par. 20(1) (auxquelles je m'arrterai sous peu)
une interpr6tation suffisamment large pour per-
mettre au juge d'une cour pour jeunes d6linquants
de confier le d6linquant A un foyer collectif. Les
par. 3(2), 20(5) et 38 disposent:

3. (2) Lorsqu'il est jug6 qu'un enfant a commis un
d6lit, il doit 8tre trait6 non comme un contrevenant mais
comme quelqu'un qui est dans une ambiance de d6lit et
qui, par cons6quent, a besoin d'aide et de direction et
d'une bonne surveillance.
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20. (5) The action taken shall, in every case, be that
which the court is of opinion the child's own good and
the best interests of the community require.

38. This Act shall be liberally construed in order that
its purpose may be carried out, namely, that the care
and custody and discipline of a juvenile delinquent shall
approximate as nearly as may be that which should be
given by his parents, and that as far as practicable every
juvenile delinquent shall be treated, not as criminal, but
as a misdirected and misguided child, and one needing
aid, encouragement, help and assistance.

I have no difficulty in accepting these quoted
provisions as being more positive in their direction
than the general direction of s. 11 of the Interpre-
tation Act, R.S.C. 1970, c. 1-23 that statutes shall
be deemed remedial and be given such fair, large
and liberal construction and interpretation as best
ensures the attainment of their objects. That does
not, however, carry the consequence that the
defined powers of a Junevile Court Judge may be
enlarged beyond what the language in which they
are couched may bear on the widest reading, so as
to enable him to make dispositions which may
better accord with a more modern view of treat-
ment of junevile delinquents. Courts cannot turn
their role of construction into one of naked legis-
lating, however well-disposed they may be to solu-
tions proposed for problems which arise under
deficient legislation. The proper recourse in such
situations is to the legislature to repair the defici-
encies in its statute.

I come now to s. 20(1) of the Juvenile Delin-
quents Act, and especially to clauses (d), (f) and
(g), which were the provisions relied upon by the
appellants to support the committals in this case to
Viking Houses. The present s. 20(1) is the third
form in which committal authority was vested in
the Juvenile Court Judge. In the original Act, the
provision was s. 16(1) reading as follows:

16. In the case of a child proved to be a juvenile
delinquent the court may adjourn the hearing from time
to time for any definite or indefinite period; and may
impose a fine not exceeding ten dollars, or may commit
the child to the care or custody of a probation officer or
of any other suitable person; or may allow the child to
remain in its home, subject to the visitation of a proba-

20. (5) La d6cision A prendre dans chaque cas doit
8tre celle que la cour juge 8tre pour le bien de l'enfant et
dans le meilleur int6r8t de la soci&6.

38. La pr6sente loi doit 8tre lib~ralement interpr6t6e
afin que son objet puisse 6tre atteint, savoir: que le soin,
la surveillance et la discipline d'un jeune d6linquant
ressemblent autant que possible A ceux qui lui seraient
donn6s par ses pare et m~re, et que, autant qu'il est
praticable, chaque jeune dblinquant soit trait6, non
comme un criminel, mais comme un enfant mal dirig6,
ayant besoin d'aide, d'encouragement et de secours.

Je reconnais d'embl6e que ces dispositions con-
tiennent des instructions plus imp6rieuses que les
instructions g6n6rales de l'art. 11 de la Loi d'inter-
prtation, S.R.C. 1970, chap. 1-23, selon lequel
chaque texte l6gislatif est cens6 r6parateur et doit
s'interpr6ter de la fagon juste, large et lib6rale la
plus propre A assurer la r6alisation de ses objets.
Cela ne signifie pas pour autant que les pouvoirs
pr6cis d'un juge d'une cour pour jeunes d6lin-
quants peuvent exc6der l'interpr6tation la plus
large possible du texte habilitant pour lui permet-
tre de prendre des d6cisions qui correspondent
mieux A l'attitude moderne A l'6gard des jeunes
d6linquants. Les cours ne peuvent convertir leur
r6le d'interprdte en un r6le de 16gislateur, peu
importe A quel point elles reconnaissent la valeur
de solutions avancees pour rem6dier A une loi
incompl6te. C'est au 16gislateur qu'il revient de
combler les lacunes de la loi.

J'en viens au par. 20(1) de la Loi sur les jeunes
dilinquants et particulibrement aux al. d), J) et g),
sur lesquels se fondent les appelants pour appuyer
la partie des ordonnances qui confie les jeunes A
Viking Houses. L'actuel par. 20(1) est la troisibme
version du texte confbrant aux juges d'une cour
pour jeunes d6linquants le pouvoir de confier l'en-
fant A un tiers. Dans la premidre Loi, le par. 16(1)
se lisait comme suit:

16. Dans le cas oil il est 6tabli qu'un enfant est un
jeune d6linquant, la cour peut ajourner l'audition de la
cause de temps A autre pour une pbriode d6termin6e ou
ind6termin6e; et elle peut imposer une amende d'au plus
dix dollars ou confier l'enfant au soin ou A la surveil-
lance d'un agent de surveillance ou de toute autre
personne convenable; ou elle peut permettre A l'enfant
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tion officer, such child to report to the court or to the
probation officer as often as may be required; or may
cause the child to be placed in a suitable family home as
a foster home, subject to the friendly supervision of a
probation officer and the further order of the court; or
may commit the child to the charge of any children's aid
society, duly organized under an Act of the legislature
of the province and approved by the Lieutenant Gover-
nor in Council, or, in any municipality in which there is
no children's aid society, to the charge of the superin-
tendent of neglected and dependent children for the
province, if one there be, duly appointed under the
authority of any such Act; or may commit the child, if a
boy, to an industrial school for boys, or, if a girl, to an
industrial school or refuge for girls, duly approved by
the Lieutenant Governor in Council.

An amendment in 1924 (1924 (Can.), c. 53, ss.
2, 3) revised the section, introducing what is now
clause (g), and it was in the following terms, as s.
17(1) of the Juvenile Delinquents Act, R.S.C.
1927, c. 108:

17. In the case of a child proved to be a juvenile
delinquent the court may

(a) adjourn the hearing or disposition of the case
from time to time for any definite or indefinite period;
and
(b) impose a fine not exceeding twenty-five dollars, or
commit the child to the care or custody of a probation
officer or of any other suitable person; or

(c) allow the child to remain in its home, subject to
the visitation of a probation officer, such child to
report to the court or to the probation officer as often
as may be required; or
(d) cause the child to be placed in a suitable family
home as a foster home, subject to the friendly supervi-
sion of a probation officer and the further order of the
court; and
(e) impose upon the delinquent such further or other
conditions as may be deemed advisable; or
(f) commit the child to the charge of any children's
aid society, duly organized under an Act of the legis-
lature of the province and approved by the Lieuten-
ant-Governor in Council, or, in any municipality in
which there is no children's aid society, to the charge
of the superintendent of neglected and dependent
children for the province, if one there be, duly
appointed under the authority of any such Act; or

de rester dans sa famille A condition qu'un agent de
surveillance puisse visiter cet enfant, qui doit se pr6sen-
ter A la cour ou devant cet agent aussi souvent qu'il sera
requis de le faire; ou elle peut faire placer cet enfant
dans une famille convenable pour y 8tre 6lev6, sous la
surveillance bienveillante du dit agent et sujet aux
ordres futurs de la cour; ou elle peut confier I'enfant A
toute soci6t6 de secours pour les enfants, dfiment organi-
s6e en vertu d'une loi de la province et approuv6e par le
Lieutenant-gouverneur en conseil, ou, dans toute muni-
cipalit6 oii il n'existe pas de soci6t6 de secours pour les
enfants, aux soins du surintendant des enfants abandon-
n6s et n6cessiteux pour la province, s'il en est un,
dfiment nomm6 sous l'autorit6 de toute telle loi; ou elle
peut confier l'enfant, si c'est un gargon, A une 6cole
industrielle pour les gargons, et, si c'est une fille, A une
6cole industrielle ou A un refuge pour les filles, dilment
approuv6s par le Lieutenant-gouverneur en conseil.

En 1924 (1924 (Can.), chap. 53, art. 2 et 3)
l'article a 6t6 r6vis6 et I'actuel al. g) ajout6; voici le
texte de cette disposition, devenue le par. 17(1) de
la Loi des jeunes dilinquants, S.R.C. 1927, chap.
108:

17. Lorsqu'il est 6tabli qu'un enfant est un jeune
dblinquant, la cour peut

a) Ajourner I'audition ou l'issue de la cause, pour une
p6riode d6termin6e ou ind6termin6e; et

b) Imposer une amende d'au plus vingt-cinq dollars,
ou confier l'enfant au soin ou A la garde d'un agent de
surveillance ou de toute autre personne responsable;
ou
c) Permettre A 'enfant de rester dans sa famille, A
condition qu'un agent de surveillance puisse surveiller
cet enfant, lequel doit se pr6senter A la cour ou devant
cet agent aussi souvent qu'il sera requis de le faire; ou
d) Faire placer cet enfant dans une famille convena-
ble pour y 6tre 61ev6, sous la surveillance bienveillante
dudit agent et sujet aux ordres futurs de la cour; et

e) Imposer au d6linquant les conditions suppl6men-
taires ou autres qui peuvent paraitre opportunes; ou

J) Confier l'enfant A quelque soci6t6 de secours pour
les enfants, dfiment organis6e en vertu d'une loi de la
l6gislature de la province et approuv6e par le lieute-
nant-gouverneur en son conseil, ou, dans toute muni-
cipalit6 oil il n'existe pas de soci6t6 de secours pour les
enfants, aux soins du surintendant provincial des
enfants abandonn6s et n6cessiteux, s'il en est un,
r6gulibrement nomm6 sous l'autorit6 de cette loi; ou
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(g) commit the child, if a boy, to an industrial school
for boys, or, if a girl, to an industrial school or refuge
for girls, duly approved by the Lieutenant-Governor
in Council.

It was in this revision that the Court was empow-
ered to order the parents or the municipality to
which a delinquent juvenile belongs to contribute
to its support.

Further slight revisions were made by 1929
(Can.), c. 46, s. 20, giving the subsection a form
and wording which passed into R.S.C. 1952, c. 160
as s. 20(1) and which is still its form and wording
in the present statute. The only change that need
be noted here is the splitting of clause (b) in s.
17(1) of the previous Act into two clauses which
became (c) and (d) of the provision as it now
stands. The present s. 20(1) reads as follows:

20. (1) In the case of a child adjudged to be a
juvenile delinquent the court may, in its discretion, take
either one or more of the several courses of action
hereinafter in this section set out, as it may in its
judgment deem proper in the circumstances of the case:

(a) suspend final disposition;
(b) adjourn the hearing or disposition of the case
from time to time for any definite or indefinite period;

(c) impose a fine not exceeding twenty-five dollars,
which may be paid in periodical amounts or
otherwise;
(d) commit the child to the care or custody of a
probation officer or of any other suitable person;

(e) allow the child to remain in its home, subject to
the visitation of a probation officer, such child to
report to the court or to the probation officer as often
as may be required;
(f) cause the child to be placed in a suitable family
home as a foster home, subject to the friendly supervi-
sion of a probation officer and the further order of the
court;
(g) impose upon the delinquent such further or other
conditions as may be deemed advisable;
(h) commit the child to the charge of any children's
aid society, duly organized under an Act of the legis-
lature of the province and approved by the Lieuten-
ant-Governor in Council, or, in any municipality in
which there is no children's aid society, to the charge
of the superintendent, if one there be; or

g) Confier l'enfant, si c'est un gargon, A une 6cole
industrielle pour les gargons, et, si c'est une fille, A
une 6cole industrielle ou A un refuge pour les filles, ces
6tablissements devant 8tre diment approuv6s par le
lieutenant-gouverneur en son conseil.

C'est lors de cette r6vision de l'article que la cour a
6t6 habilit6e A enjoindre aux parents ou A la muni-
cipalit6 dont rel6ve le jeune d6linquant de contri-
buer financibrement A son entretien.

Par suite d'autres r6visions mineures effectu6es
par 1929 (Can.), chap. 46, art. 20, le paragraphe a
pris une forme maintenue dans les S.R.C. 1952,
chap. 160, art. 20(1) et dans la Loi actuelle. La
seule modification qui mbrite d'8tre soulign6e est
la division de l'al. b) du par. 17(1) de la Loi
pr6c6dente en deux alin6as, les al. c) et d), que l'on
trouve dans le texte actuel de la disposition:

20. (1) Lorsqu'il a 6t6 jug6 que l'enfant 6tait un
jeune d61inquant, la cour peut, A sa discr6tion, prendre
une ou plusieurs des mesures diverses ci-dessous 6non-
c6es au pr6sent article, selon qu'elle le juge opportun
dans les circonstances,

a) suspendre le rglement d6finitif;
b) ajourner, A l'occasion, I'audition ou le rglement
de la cause pour une p~riode d6termine ou
ind6termin6e;
c) imposer une amende d'au plus vingt-cinq dollars,
laquelle peut 8tre acquitt6e par versements p6riodi-
ques ou autrement;
d) confier l'enfant au soin ou A la garde d'un agent de
surveillance ou de toute autre personne recommanda-
ble;
e) permettre A l'enfant de rester dans sa famille, sous
reserve de visites de la part d'un agent de surveillance,
I'enfant 6tant tenu de se pr6senter A la cour ou devant
cet agent aussi souvent qu'il sera requis de le faire;
f) faire placer cet enfant dans une famille recomman-
dable comme foyer d'adoption, sous r6serve de la
surveillance bienveillante d'un agent de surveillance et
des ordres futurs de la cour;
g) imposer au d6linquant les conditions suppl6mentai-
res ou autres qui peuvent paraitre opportunes;
h) confier I'enfant A quelque soci6t6 d'aide A l'en-
fance, dfiment organis6e en vertu d'une loi de la
16gislature de la province et approuv6e par le lieute-
nant-gouverneur en conseil, ou, dans toute municipa-
lit6 oA il n'existe pas de soci6t6 d'aide A l'enfance, aux
soins du surintendant, s'il en est un; ou
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(i) commit the child to an industrial school duly
approved by the Lieutenant-Governor in Council.

I preface consideration of clauses (d), (f) and
(g) of s. 20(1) by noting that Viking Houses, as a
division of Marshall Children's Foundation, is, as
John Holland J. expressed it in examining its
organization, "obviously a business enterprise"
and, indeed, a private enterprise which does not
have the approval of the provincial government to
bring it within the class of institutions mentioned
in clauses (h) and (i) of s. 20(1). The fact that
there are qualified institutions under clauses (h)
and (i) is of some significance in determining
whether Viking Houses can be brought within
clause (d), providing for committal "to the care or
custody of a probation officer or of any other
suitable person". The context persuades me, as it
persuaded the Courts below, that a corporation
(and Viking Houses is, in fact, a corporate enter-
prise) is not within the words "any other suitable
person". Counsel for Viking Houses did not base
any argument in his factum on clause (d), but did
seek to rely on it in oral argument in support of the
submissions made on behalf of the Attorney Gen-
eral of Ontario. He would have this Court look
behind the corporate entity to the persons to be
charged with the care or custody of the committed
juveniles. However, no persons are named in the
orders under review.

The Court was directed to a recent, as yet
unreported, judgment of Van Camp J., in the case
of In re T.J.N., The Regional Municipality of Peel
v. Thomas MacKenzie and Viking Houses, decid-
ed on July 10, 1978, in which an order committing
the juvenile to the care of one Thomas MacKenzie,
on condition that he keep the juvenile in the
Viking program, was upheld. Thomas MacKenzie
was a supervisor with Viking Houses, and Van
Camp J. held that he was within the words "any
other suitable person" under clause (d). It was
pointed out by counsel for Peel in this case, who
also appeared in the case before Madame Justice
Van Camp, that it was not argued before her that
a corporation could qualify under clause (d) but
only that "other suitable persons" referred to
public officials, a contention that she rejected. I do

i) confier 'enfant A une 6cole industrielle dilment
approuv6e par le lieutenant-gouverneur en conseil.

Avant d'analyser les al. d), f) et g) du par.
20(1), je pr6cise que Viking Houses, une filiale de
Marshall Children's Foundation, est, comme l'a
dit le juge John Holland [TRADUCTION] ade toute
6vidence une entreprise commercialev et, en r6a-
lit6, une entreprise priv6e non approuv6e par le
gouvernement provincial et n'entrant donc pas
dans les cat6gories d'institutions mentionnees aux
al. h) et i) du par. 20(1). Le fait qu'il existe des
institutions qualifi6es en vertu des al. h) et i) n'est
pas sans importance pour d6terminer si Viking
Houses est vis6 par l'al. d) aux termes duquel
l'enfant peut 8tre confi6 faux soins ou A la garde
d'un agent de surveillance ou de toute autre per-
sonne recommandables. Le contexte me convainc,
A l'instar des cours d'instance inf6rieure, qu'une
compagnie (et Viking Houses est, en fait, une
compagnie) n'est pas vis6e par les mots (toute
autre personne recommandables. Aucun argument
du factum de Viking Houses n'est fond6 sur l'al. d)
mais, au cours des plaidoiries, son avocat a invoqu6
cet al. pour 6tayer les arguments pr6sent6s au nom
du procureur g6n6ral de l'Ontario. II a demand6 A
cette Cour de ne pas s'arr8ter A la compagnie mais
aux personnes A qui les jeunes 6taient confi6s.
Cependant, les ordonnances dont on demande la
revision ne mentionnent aucune personne.

On a cit6 un jugement r6cent, encore in6dit, du
juge Van Camp, dans l'affaire In re T.J.N., The
Regional Municipality of Peel v. Thomas MacK-
enzie et Viking Houses, rendu le 10 juillet 1978;
dans cette affaire, on a maintenu une ordonnance
confiant le jeune aux soins d'un nomm6 Thomas
MacKenzie, A la condition qu'il suive le pro-
gramme Viking. Thomas MacKenzie est un sur-
veillant au service de Viking Houses et le juge Van
Camp a statu6 qu'il 6tait vis6 par les mots (toute
autre personne recommandables de l'al. d). En
l'esp6ce l'avocat de Peel, qui a 6galement comparu
devant Madame le juge Van Camp, a indiqu6
qu'on n'avait pas plaid6 dans cette affaire qu'une
compagnie pouvait se qualifier en vertu de l'al. d)
mais seulement que l'expression toute autre per-
sonne recommandable visait des fonctionnaires
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not pass upon the correctness of Van Camp J.'s
decision. It will be time enough to do so when it or
a like case comes before this Court. The present
case is not of that kind.

It is worth observing that probation officers
(who are defined in s. 2(1) as meaning "any
probation officer for juvenile delinquents duly
appointed under any provincial statute or this
Act") do not have any physical accommodation at
their disposal in which the care or custody of a
juvenile, given under clause (d), is maintained.
There is a contrast here with clauses (e) and (f),
where the probation officer has a role when the
juvenile is allowed to remain in his or her own
home or is placed in a "suitable family home as a
foster home". I do not say that committal under
clause (d) to the care or custody of "any other
suitable person" necessarily excludes maintenance
of the juvenile in some home setting, but it does, it
seems to me, envisage primarily the kind of per-
sonal supervision that a probation officer gives, or
that might be given, say, by a member of the Big
Brother movement. "Care" or "custody", in my
opinion, has the connotation of personal care or
custody in the context of clause (d) and of the
whole of s. 20(1). The orders under review here
are far removed from that in committing the juve-
niles to a corporate institution with an unidentified
and changing staff.

Reliance by the appellants on clause (f) is also
misconceived. I note that none of the orders in
issue here make any reference to supervision by a
probation officer (which is a requirement under
clause (f)), but I do not eliminate resort to clause
(f) on that ground alone, since it would be possible
to remit the orders for proper amendment. What I
find to be insuperable is the attempted equating of
a committal to faceless Viking Houses with place-
ment "in a suitable family home as a foster home".
It seems to me that there is merit in the conten-
tions of the respondents that, unless the word
"family" is given a meaning envisaging a home
which is that of persons with blood or marital ties
or the like, the word "family" would be redundant
if a group home operated by Viking Houses were

publics, un argument qu'elle a rejet6. Je n'6tudie-
rai pas ici le bien-fond6 de la d6cision du juge Van
Camp. Il sera toujours temps de le faire lorsque
cette affaire ou une affaire semblable nous sera
soumise. Le pr6sent litige ne soulkve pas cette
question.

Les agents de surveillance (cette expression
signifiant aux termes du par. 2(1) gtout fonction-
naire pr6pos6 A la surveillance des jeunes dblin-
quants et dfiment nomm6 en vertu d'un statut
provincial ou de la pr6sente lois) ne disposent pas
de locaux afin de veiller aux soins ou A la garde
d'un jeune qui leur est confi6 en vertu de l'al. d).
Leur r6le n'est donc pas le mime lorsque, en vertu
des al. e) et J), le jeune est autoris6 A rester chez
lui ou est plac6 dans une afamille recommandable
comme foyer d'adoptiono. Je ne dis pas que l'al. d),
qui permet de confier un enfant au soin ou A la
garde de toute autre personne recommandables
interdit de confier I'enfant A une institution mais, A
mon avis, il favorise plut6t le genre de surveillance
personnelle qu'exerce un agent de surveillance ou
que pourrait exercer un membre de l'organisme
Big Brother par exemple. A mon avis, dans le
contexte de l'al. d) et de l'ensemble du par. 20(1),
les mots Kgarde, ou (soin) ont une connotation de
garde ou de soin personnels. Les ordonnances con-
test6es en l'esp6ce sont loin de cela car elles con-
fient les jeunes A une compagnie et a une 6quipe
non identifibe et instable du point de vue de
I'emploi.

L'argument des appelants fond6 sur l'al.]f) est
6galement erron6. Aucune des ordonnances liti-
gieuses ne fait allusion A la surveillance par un
agent de surveillance (une exigence de l'al. f)),
mais je ne rejette pas cet argument pour ce seul
motif puisqu'il serait possible de renvoyer les
ordonnances pour qu'elles soient modifi6es en con-
s6quence. A mon avis, l'obstacle infranchissable
r6side plut~t dans la tentative d'assimiler un ordre
de confier le jeune A un organisme impersonnel,
Viking Houses, A un ordre de le placer Edans une
famille recommandable comme foyer d'adoptions.
A mon avis, les intim6es ont raison de dire qu'il
faut donner au mot ofamille, une signification
impliquant un foyer r6unissant des personnes li6es
par le sang, le mariage ou l'6quivalent, car si un

[ 1979]12 R.C.S. P.G. (ONT.) ET VIKING HOUSES C. PEEL Le Juge en Chef I143



1144 A.G. (ONT.) AND VIKING HOUSES V. PEEL The Chief Justice [1979] 2 S.C.R.

regarded as falling under clause (f). The staff of
Viking Houses, as noted by John Holland J. in his
reasons, has no permanency and does not generally
live in the group home. Nor does Viking Houses
purport to maintain its group homes for juveniles
who are related. Holland J. also observed in his
reasons that no one seriously argued before him
that Viking Houses could qualify under clause (f).

Counsel for the appellants sought to draw com-
fort for an expanded meaning of the word "fami-
ly" from a trio of cases, namely, Ramsey v. Pro-
vincial Treasurer', Dodge v. Boston and
Providence Railroad Corp. #, and McMahon v.
Amityville Union Free School District'. None of
these has an applicable context for ascribing to the
words "suitable family home" a meaning that
would embrace the group homes of Viking Houses.

The Ramsey case concerned the taxability of a
personal corporation under an Alberta Income
Tax Act, the definition of a "personal corporation"
covering control "directly or indirectly by one
person who resides in Alberta or by one such
person and his wife or any members of his family
or any combination of them . . .". A father and son
held the controlling shares in a company and it
was held, on appeal, that the son, who was married
and lived with his wife and children in a house of
his own apart from his father, was not a member
of the father's family within the definition in the
Act. The Court adopted the meaning of "family"
stated in the Dodge case, supra, which declared
that the primary meaning was "the collective body
of persons who live in one house and under one
head or management". However, as the Court
pointed out, the word may be used in different
senses; and, certainly, even in the sense adopted
from the Dodge case to be applied to a taxing
statute, the meaning is hardly apt for importation
into s. 20(1) and clause (f) thereof.

3 [1939] 1 W.W.R. 725.
4(1891), 154 Mass. 299.
s (1976), 368 N.Y.S. 2d 534.

foyer collectif exploit6 par Viking Houses 6tait
consid6r6 comme couvert par l'al. f), I'expression
ufamille* serait redondante. Comme l'a signal6 le
juge John Holland dans ses motifs, le personnel de
Viking Houses n'est pas permanent et ne r6side
g6n6ralement pas dans le foyer collectif. En outre,
Viking Houses ne r6serve pas ses foyers collectifs A
des jeunes qui ont un lien de parent6. Le juge
Holland a 6galement fait remarquer dans ses
motifs que personne n'avait sbrieusement pr6tendu
devant lui que Viking Houses pouvait se qualifier
en vertu de l'al.]f).

L'avocat des appelants a cit6 trois d6cisions,
savoir Ramsey v. Provincial Treasurer3 , Dodge v.
Boston and Providence Railroad Corp.4 et
McMahon v. Amityville Union Free School Dis-
trict-*, pour 6tayer une signification 61argie du mot
(familleo. Aucune de ces d6cisions ne se situe dans
un contexte qui permettrait de donner aux mots
afamille recommandable, une signification qui
comprendrait les foyers collectifs de Viking
Houses.

L'affaire Ramsey porte sur l'assujettissement
d'une compagnie personnelle A l'impt en vertu de
The Income Tax Act de l'Alberta, la d6finition
d'une [TRADUCTION] Kcompagnie personnelle*
visant le contr8le [TRADUCTION] adirect ou indi-
rect par une seule personne qui r6side en Alberta
ou par cette personne et son 6pouse ou des mem-
bres de sa famille ou les deux ... ). Un pare et son
fils d6tenaient une participation majoritaire dans
une compagnie et la Cour d'appel a jug6 que le
fils, qui 6tait mari6 et qui vivait avec son 6pouse et
ses enfants dans sa propre maison et non avec son
pare, n'6tait pas un membre de la famille du pare
au sens de la d6finition de la Loi. La Cour a retenu
la signification donn6e au mot ofamille. dans la
d6cision Dodge, pr6cit6e, selon laquelle la princi-
pale signification de ce mot 6tait: [TRADUCTION]
ogroupement de personnes vivant sous le m8me
toit, sous une seule autorit6x. Cependant, comme
l'a soulign6 la Cour, ce mot peut avoir plusieurs
sens et celui retenu par l'arr8t Dodge, dans le
contexte d'une loi fiscale, est difficilement applica-
ble au par. 20(1) et A son al. f).

3 [1939] 1 W.W.R. 725.
4 (1891), 154 Mass. 299.
s (1976) 368 N.Y.S. 2d 534.
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The Dodge case itself shows how much context
and purpose relate to meaning. There, the defend-
ant railway had covenanted with the grantor to it
of a right of way that "the said grantor and his
family" should enjoy free travel on the railway. A
grandchild of the grantor claimed this right at a
time when she no longer lived with her grandfather
(as she once did). The Court limited the word
"family" to membership in the household and thus
the grandchild was excluded notwithstanding the
blood tie. The issue in the McMahon case was,
inter alia, whether eight black children, who resid-
ed in a group home (to which they had been
committed) in a certain school district, were en-
titled to be enrolled in a school of the district as
being members of a "family home" under the New
York Education Law. They were in the care of a
husband and wife who had no children of their
own and lived in, acting as foster parents. It was
held that they were entitled to enrolment. Again, I
see no parallel with the issue arising under clause
(f) of s. 20(1).

There was, finally, reliance by the appellants on
clause (g) of s. 20(1), introduced, as previously
mentioned, in 1924. It was the contention of the
appellants that the power given to the Court "to
impose upon the delinquent such further or other
conditions as may be deemed advisable" was an
independent authority to make an order of com-
mittal, if that be thought advisable. Its indepen-
dence was said to flow from the opening words of
s. 20(1), empowering the Court to take "either one
or more of the several courses of action hereinafter
in this section set out". I do not think that these
words add any force to clause (g) or to any of the
other clauses of s. 20(1) which they do not inher-
ently possess under their particular formulations.
Not all the "courses of action" involve placement
or committal and the phrase is simply addressed to
the Court to empower it to act under any one or
more of the clauses of s. 20(1). Nothing, in my
opinion, turns on the place of clause (g) in the
specification of the clauses of s. 20(1).

La d6cision Dodge elle-mame montre A quel
point le contexte et le but vis6 peuvent faire varier
le sens d'un mot. Dans cette affaire, la compagnie
de chemin de fer d6fenderesse avait convenu avec
le c6dant d'un droit de passage en sa faveur que
[TRADUCTION] aledit c6dant et sa familles pour-
raient voyager sans frais A bord de ses trains. Une
petite-fille du c6dant a voulu se pr6valoir de ce
droit alors qu'elle ne vivait plus avec son grand-
pare (comme auparavant). La cour a limit6 le sens
du mot Kfamille, aux membres de la maison et a
ainsi exclu la petite-fille nonobstant ses liens par le
sang. Dans l'affaire McMahon, il s'agissait notam-
ment de d6terminer si huit enfants de race noire
qui r6sidaient dans un foyer collectif (auquel ils
avaient 6t6 confibs) dans un certain district sco-
laire, pouvaient s'inscrire A une 6cole du district en
tant que membres d'une <famille* en vertu de la
New York Education Law. ls 6taient confi6s aux
soins d'un couple qui n'avait pas d'enfants et
vivaient avec eux, ces derniers agissant A titre de
parents adoptifs. La cour a jug6 qu'ils avaient le
droit d'8tre inscrits. Je ne vois aucune ressem-
blance avec le pr6sent litige d6coulant de l'al.]f) du
par. 20(1).

Finalement, les appelants ont invoqu6 l'al. g) du
par. 20(1), introduit, comme je l'ai d6jA indiqub,
en 1924. Selon les appelants, le pouvoir de la cour
d'aimposer au d6linquant les conditions suppl6-
mentaires ou autres qui peuvent paraitre opportu-
ness est un pouvoir ind6pendant qui lui permet
d'ordonner que le d6linquant soit confi6 A un tiers,
si elle l'estime opportun. Ils pr6tendent que cette
interpr6tation d6coule du pr6ambule du par. 20(1)
qui autorise la cour A prendre sune ou plusieurs des
mesures diverses ci-dessous 6nonc6es au pr6sent
articles. A mon avis, ces mots n'ajoutent pas A l'al.
g) ni aux autres alin6as du par. 20(1) un sens que
leur formulation pr6cise ne leur donne pas d6jA. Il
existe d'autres gmesures* que celles ordonnant que
l'enfant soit plac6 ou confi6 et le pr6ambule
permet simplement A la cour d'agir en vertu de
l'un ou de plusieurs des alin6as du par. 20(1). A
mon avis, rien ne modifie l'importance que prend
l'al. g) dans le contexte des pouvoirs pr6cis conf6-
r6s aux diff6rents alin6as du par. 20(1).
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John Holland J. was of the view that clause (g)
did not give authority to make any placement or
committal order but, rather, was introduced to
enable the Court to impose conditions (or, I would
say, terms) on a juvenile delinquent in association
with a placement or committal order made under
other provisions of s. 20(1). This view was
endorsed by the Ontario Court of Appeal and
reinforced by Arnup J.A. in noting that the word
"further" connoted the imposition of conditions in
addition to any imposed pursuant to other provi-
sions of s. 20(1) and that, moreover, the placement
of a delinquent in a group home was not the
imposition of a "condition" as envisaged by clause
(g).

It is enough, for the purposes of the present
case, to agree with the Courts below that clause
(g) does not authorize a placement or committal
order. It would be a strange reading of the clause,
not only grammatically but functionally, to hold
that it embraces placement or committal orders-
without limitation of where or to whom-in the
face of specific provisions to those ends in clauses
(d), (e), (f), (h) and (i).

An application of clause (g) is seen in R. v.
Strahl6 where, in the case of a juvenile found to be
delinquent, he was required to deliver his driver's
licence to the Court, the licence to be accordingly
suspended for four months. It does not appear
from the report of the case whether the Juvenile
Court Judge put the delinquent under the care of a
probation officer pursuant to either clause (d) or
clause (e) or whether he suspended disposition for
the four-month period pursuant to clause (a) or
clause (b). In short, it is not clear whether the
licence suspension pursuant to clause (g) was
related to one of such courses of action. I should
think that would be necessary.

Another illustration of the application of clause
(g) is found in R. v. Dapic,I where a juvenile
adjudged to be delinquent was put on probation
and under a condition that he attend a certain
wilderness camp for approximately a five-week
period. Although this could be regarded as a form

6 (1967), 60 W.W.R. 765.
[1977] 5 W.W.R. 447.

Le juge John Holland a estim6 que l'al. g) ne
donne pas le pouvoir de placer ou de confier un
jeune mais vise plut6t A permettre A la cour d'im-
poser des conditions (je pr6f6rerais le terme moda-
lit6s) A un jeune dblinquant plac6 ou confi6 en
vertu d'autres dispositions du par. 20(1). Cette
opinion a 6t6 approuv6e par la Cour d'appel de
l'Ontario et renforc6e par le juge Arnup qui a
soulign6 que le mot asuppl6mentairess vise des
conditions qui viennent s'ajouter A celles qui sont
impos6es en vertu des autres dispositions du par.
20(1) et, en outre, que placer un dblinquant dans
un foyer collectif ne constitue pas une <conditions
au sens de l'al. g).

Il suffit aux pr6sentes fins de souscrire A l'opi-
nion des tribunaux d'instance inf6rieure selon
laquelle l'al. g) n'autorise pas un ordre de placer
ou de confier l'enfant. Compte tenu des disposi-
tions pr6cises contenues aux al. d), e), f), h) et i),
conclure que l'al. g) permet de placer ou de confier
l'enfant-sans restriction quant A l'endroit ou A la
personne-serait plut6t 6trange, non seulement du
point de vue grammatical mais 6galement du point
de vue pratique.

L'affaire R. v. Strahl6 nous fournit un exemple
d'application de l'al. g); la cour y a exig6 qu'un
jeune, d6clar6 coupable de d6linquance, lui remette
son permis de conduire qu'elle a suspendu pour
une p6riode de quatre mois. Le recueil ne r6vble
pas si le juge de la cour pour jeunes d6linquants a
confi6 l'enfant aux soins d'un agent de surveillance
en vertu des al. d) ou e) ou s'il a ajourn6 le
r6glement d6finitif pour une p6riode de quatre
mois en vertu des al. a) ou b). En d6finitive, nous
ne savons pas si la suspension du permis de con-
duire en vertu de l'al. g) fait partie d'une de ces
mesures. A mon avis, cela 6tait n6cessaire.

L'affaire R. v. Dapic7 , nous fournit un autre
exemple d'application de l'al. g); un jeune d6clar6
coupable de d6linquance a 6t6 mis sous surveil-
lance et la cour a exig6, comme condition, qu'il
soit envoy6 dans une certaine colonie de vacances
pendant une p6riode d'environ cinq semaines.

6 (1967), 60 W.W.R. 765.
7 [1977] 5 W.W.R. 447.
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of temporary detention, it does not support the
contention of the appellants that clause (g) may be
used to order committal to a group home.

I should add, in concluding these reasons, that
the dismissal of the appeals announced at the
conclusion of the hearing was without any order as
to costs.

Appeals dismissed, no order as to costs.

Solicitors for the Attorney General of Ontario:
Ministry of the Attorney General, Toronto.

Solicitors for Viking Houses, appellant: Thom-
son, Spencer & Stewart, Toronto.

Solicitors for the Regional Municipality of
Peel.: Osler, Hoskin & Harcourt, Toronto.

Solicitors for the Municipality of Metropolitan
Toronto: City Solicitor, Toronto.

Solicitor for the Attorney General of Canada:
R. Tass6, Ottawa.

Solicitors for the Attorney General of Quebec:
Ministry of the Attorney General, Quebec.

Solicitors for the Attorney General of New-
foundland: Ministry of the Attorney General, St.
John's.

Meme si cela peut 6tre consid6r6 comme une
forme de d6tention temporaire, cette ordonnance
n'appuie pas pour autant la pr6tention des appe-
lants selon laquelle l'al. g) peut 6tre utilis6 pour
ordonner que l'enfant soit confi6 A un foyer
collectif.

Avant de terminer, j'ajoute que le rejet des
pourvois annonc6 A la fin de l'audition ne compor-
tait aucune adjudication de d6pens.

Pourvois rejetis, sans adjudication de dipens.

Procureurs du procureur gindral de l'Ontario:
Ministkre du procureur ggniral, Toronto.

Procureurs de Viking Houses, appelante:
Thomson, Spencer & Stewart, Toronto.

Procureurs de la Municipalitg regionale de
Peel: Osler, Hoskin & Harcourt, Toronto.

Procureurs de la Municipalitg du Toronto
mitropolitain: Procureur pour la ville, Toronto.

Procureur du procureur gindral du Canada: R.
Tass9, Ottawa.

Procureurs du procureur gingral du Quibec:
Ministbre du procureur gindral, Quibec.

Procureurs du procureur gindral de Terre-
Neuve: Ministkre du procureur gindral St-Jean,
T. -N.
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John A. Emms (Plaintiff) Appellant;

and

Her Majesty The Queen, represented by the
Deputy Minister of Indian Affairs and
Northern Development and the Public Service
Commission (Defendants) Respondents.

1979: February 26; 1979: October 2.

Present: Martland, Pigeon, Beetz, Estey and Pratte JJ.

ON APPEAL FROM THE FEDERAL COURT OF

APPEAL

Crown - Public Service - Employee rejected
during purported extension of probationary period -
Regulation respecting extension of probationary period
ultra vires - Rejection not legally justified -
Declaratory remedy denied - Quantum of damages -
Public Service Employment Act, R.S.C. 1970, c. P-32,
s. 28 - Public Service Employment Regulations, SORI
67-129, ss. 30, 31.

The appellant was appointed a Field Officer in the
Department of Indian Affairs and Northern Develop-
ment and began his employment on April 1, 1970.
Under the provisions of the Public Service Employment
Act, R.S.C. 1970, c. P-32, and the Public Service
Employment Regulations, the probationary period ap-
plicable to the appellant was twelve months and the
notice period was one month. Although the appellant's
superiors were not satisfied with his performance, no
notice of an intention to reject the appellant was given
during the 12-month period. Instead, on the basis of s.
30(2) of the Regulations, the deputy head purported to
extend the probationary period for a further six months
and the rejection of the appellant occurred during the
extended period.

The trial judge found that the circumstances were
such that the appellant knew or ought to have known
that his probation had been extended for an additional
period of six months. Notwithstanding this finding, the
trial judge was of the opinion that because the respond-
ent had not given the appellant written notice of the
extension in accordance with s. 30(3) of the Regula-
tions, the appellant was no longer a probationary
employee after March 31, 1971. As a result, the Court
declared that the purported rejection on probation by
the respondent was a nullity and that the appellant's
employment had not been terminated.

John A. Emms (Demandeur) Appelant;

et

Sa Majest6 La Reine, reprisentie par le
sous-ministre des Affaires indiennes et du
Nord canadien et la Commission de la
Fonction publique (Dgfenderesses) Intimbes.

1979: 26 f6vrier; 1979: 2 octobre.

Pr6sents: Les juges Martland, Pigeon, Beetz, Estey et
Pratte.

EN APPEL DE LA COUR D'APPEL FtDERALE

Couronne - Fonction publique - Employd renvoyd
pendant la pritendue prolongation d'une piriode de
stage - Le riglement concernant la prolongation de la
piriode de stage est ultra vires - Le renvoi n'est pas
lkgalement justifid - Le jugement d&claratoire est
refusg - Montant des dommages-intrdts - Loi sur
l'emploi dans la Fonction publique, S.R.C. 1970, chap.
P-32, art. 28 - R~glement sur l'emploi dans la Fonc-
tion publique, DORS/67-129, art. 30 et 31.

L'appelant a 6t6 nomm6 inspecteur au ministbre des
Affaires indiennes et du Nord canadien et est entr6 en
fonction le 1" avril 1970. En vertu des dispositions de la
Loi sur l'emploi dans la Fonction publique, S.R.C.
1970, chap. P-32, et du R~glement sur I'emploi dans la
Fonction publique, la p6riode de stage applicable A
l'appelant 6tait de douze mois et le d6lai de pr6avis 6tait
d'un mois. Bien que les sup6rieurs du demandeur 6taient
insatisfaits de la fagon dont le demandeur s'acquittait de
ses fonctions, I'appelant n'a regu pendant la p6riode de
douze mois aucun avis le pr6venant de l'intention de le
renvoyer. Au contraire, en se basant sur le par. 30(2) du
R~glement, le sous-chef a voulu prolonger la p6riode de
stage de six mois et c'est au cours de cette p6riode de
stage prolong6e que l'appelant a 6t6 renvoy6.

Le juge de premiere instance a conclu que les circons-
tances 6taient telles que l'appelant savait ou aurait dfi
savoir que son stage avait 6t6 prolong6 pour une p6riode
additionnelle de six mois. Malgr6 cette conclusion, le
juge de premidre instance 6tait d'avis que puisque l'inti-
m6e n'avait pas donn6 A I'appelant l'avis de prolongation
conform6ment au par. 30(3) du R~glement, I'appelant
n'6tait plus un employ6 en stage aprbs le 31 mars 1971.
En cons6quence, la Cour a d6clar6 que le pr6tendu
renvoi pendant le stage par l'intimbe 6tait nul et qu'on
n'avait pas mis fin A l'emploi de l'appelant.
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After his employment with the Department of Indian
Affairs and Northern Development was de facto ter-
minated, the appellant promptly obtained employment
with the Government of Saskatchewan, at first on a
temporary basis, later on a permanent basis. The trial
judge allowed damages only for the few days during
which the appellant was unemployed.

The appellant appealed to the Federal Court of
Appeal against the quantum of damages awarded by the
trial judge. The Crown cross-appealed on the grounds
that the trial judge had erred in law in holding that at
the time of his rejection the appellant was not a proba-
tionary employee. The Court of Appeal did not disagree
with the trial judge's findings, but it held that the failure
to formally notify the appellant in writing of the exten-
sion of the probationary period did not invalidate the
extension. It was accordingly held that he had been
properly rejected within the extended probationary
period. From this decision the appellant appealed to this
Court.

Held: The appeal should be allowed.

Per Pigeon and Pratte JJ.: Subsequent to the judg-
ment of the Federal Court of Appeal in this case,
judgment was rendered by the Trial Division, October
25, 1977 ([1978] 1 F.C. 672), affirmed in the Federal
Court of Appeal, June 14, 1978 (21 N.R. 247), in
Ouimet v. The Queen. This judgment declared that s.
30(2) of the Public Service Employment Regulations is
ultra vires.

At the hearing in the instant case, counsel for the
respondent informed the Court that no appeal had been
taken from the Ouimet judgment but invited the Court
to overrule it. The Crown was thus faced with a formal
declaration made by the Court below of the invalidity of
the very provision of the Public Service Employment
Regulations on which its appeal in this case depends.
This declaration was made in another case and it is
allowed to stand in favour of another claimant but the
Court is asked to decide otherwise as against the appel-
lant herein. This raised the question as to whether it
should be possible for an administrative agency to allow
a declaration of invalidity to stand in a given case while
ignoring it towards other parties, on the chance that in
another case it might succeed in having it overruled by a
higher court, if not by a different judge.

However, it was unnecessary to express an opinion on
this question because, assuming the respondent was
entitled to ask that the judgment in Ouimet be over-
ruled, there was no reason to do so. No argument was
submitted to support the validity of s. 30(2) of the

Aprbs la cessation de facto de son emploi au ministbre
des Affaires indiennes et du Nord canadien, I'appelant a
promptement obtenu un emploi au gouvernement de la
Saskatchewan, d'abord sur une base temporaire et
ensuite sur une base permanente. Le juge de premiere
instance n'a accord6 des dommages-intrts que pour les
quelques jours durant lesquels I'appelant avait 6t6 sans
emploi.

L'appelant a interjet6 appel devant la Cour d'appel
f6d6rale du montant des dommages-int6r8ts accord6 par
le juge de premibre instance. Sa Majest6 a log6 un appel
incident sur le moyen que le juge de premiere instance
avait commis une erreur de droit en jugeant qu'au
moment de son renvoi l'appelant n'6tait pas un employ6
en stage. La Cour d'appel n'a pas rejet6 les conclusions
du juge de premibre instance sur les faits mais elle a
statu6 que l'omission d'aviser formellement I'appelant
par 6crit de la prolongation de stage n'invalidait pas la
prolongation. Elle a donc conclu qu'il avait 6t6 valable-
ment renvoy6 pendant son stage. L'appelant a interjet6
un pourvoi A l'encontre de cet arrat devant cette Cour.

Arrit: Le pourvoi doit 8tre accueilli.

Les juges Pigeon et Pratte: Le 25 octobre 1977, soit
aprbs l'arret de la Cour d'appel dans la pr6sente affaire,
la Division de premiere instance a rendu dans Ouimet c.
La Reine ([1978] 1 C.F. 672), un jugement qui a 6t6
confirm6 par la Cour d'appel le 14 juin 1978 (21 N.R.
247; 1979 1 C.F. 55). Ce jugement d6clare que le par.
30(2) du R~glement sur I'emploi dans la Fonction
publique est ultra vires.

A l'audition de la pr6sente affaire, l'avocat de l'inti-
mbe a inform6 la Cour que l'arret Ouimet n'avait pas 6t6
port6 en appel mais il lui a demand6 de juger le con-
traire. Sa MajestE est donc en face d'une d6claration
formelle de la Cour d'instance inf6rieure qui prononce
l'invalidit6 de la disposition m8me sur laquelle elle se
fonde en l'espice. Cette d6claration a 6t6 faite dans une
autre affaire et elle la laisse subsister en faveur d'un
autre demandeur; elle demande cependant A la Cour de
rendre une d6cision diff6rente envers l'appelant en l'es-
pice. Cela pose la question de savoir si on peut permet-
tre A un organisme administratif de laisser subsister une
d6claration d'invalidit6 dans une affaire donn6e et de
n'en pas tenir compte envers les tiers pour le cas oia,
dans une autre affaire, elle pourrait r6ussir A faire
d6cider le contraire par un tribunal d'instance infbrieur,
sinon par un autre juge.

Cependant, il n'est pas n6cessaire de se prononcer sur
cette question difficile parce que, en tenant pour acquis
que l'intim6e a le droit de demander une d6cision con-
traire A l'arrAt Ouimet, il n'y a aucune raison de le faire.
On n'a pr6sent6 A l'appui de la validit6 du par. 30(2) du
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Regulations which had not been considered and dealt
with by the trial judge and the Federal Court of Appeal
and no error was shown in the decisions rendered
thereupon.

As the provision in the Regulations for an extension of
the probationary period, s. 30(2), was ineffective, it
followed that the appellant was never properly dismissed
because the notice given to him purported to be a
rejection during probation. The submission made on the
appeal to the Court of Appeal that even if it was so, the
rejection should be considered as a dismissal effectively
terminating the plaintiffs employment could not be
accepted. As held in Ouimet, at least for the purpose of
the statutes that govern the Public Service an ineffective
attempt to reject under s. 28 of the Public Service
Employment Act is not the equivalent of a dismissal.

Another point not considered by the Federal Court of
Appeal in the present case but also dealt with in Ouimet
is the propriety of a declaration, not only that the
termination of employment was ineffective, but also that
the plaintiff continues to be an employee of Her Majes-
ty. The circumstances in the present case did not justify
the making of a declaration of continued employment
and the proper remedy was in damages.

Accordingly, the appeal should be allowed, the judg-
ment of the Federal Court of Appeal should be set aside
and the judgment at trial restored but varied by deleting
from the declaration therein the words "and that the
plaintiff still continues to be an employee of Her Majes-
ty", and by increasing the damages to $6,899.40 (i.e.,
the difference in salary and benefits which the appellant
would have received had he been allowed to continue his
employment with the Department).

Per Martland, Beetz and Estey JJ.: The extension of
the probationary period by the deputy head was based
upon s. 30(2) of the Regulations. If the deputy head did
not have power to extend the probationary period, then
the rejection of the appellant occurred after his proba-
tionary period had expired and could not legally be
justified. As held by the Federal Court of Appeal in the
case of Ouimet v. The Queen, supra, s. 30(2) of the
Regulations was ultra vires of the Commission to enact.
It followed, therefore, that the appeal should be allowed.

APPEAL from a judgment of the Federal Court
of Appeal1 , reversing the judgment of the Trial

'(1977), 17 N.R. 14, [1978] 2 F.C. 174.

R~glement sur I'emploi dans la Fonction publique
aucun argument qui n'y ait 6t6 6tudi6 par le juge de
premibre instance et la Cour d'appel f6d6rale et on ne
fait voir aucune erreur dans les jugements rendus A cet
6gard.

Puisque le par. 30(2) du R6glement visant la prolon-
gation de la p6riode de stage est sans effet, il s'ensuit
que l'appelant n'a jamais 6t6 valablement cong6di6
parce que l'avis qu'on lui a donn6 visait un renvoi durant
son stage. La pr6tention, pr6sent6e en appel devant la
Cour d'appel f6d6rale, que ce renvoi devait n6anmoins
8tre consid6r6 comme un cong6diement ayant effective-
ment mis fin A l'emploi du demandeur ne pouvait 8tre
accept6e. Comme on l'a conclu dans Ouimet, tout au
moins dans le contexte des lois r6gissant la Fonction
publique, la vaine tentative de renvoi fond6e sur l'art. 28
de la Loi sur l'emploi dans la Fonction publique ne peut
6tre assimil6e A une r6vocation.

En outre, dans l'affaire Ouimet la Cour d'appel f6d6-
rale s'est 6galement prononc6e sur une question qu'elle
n'a pas 6tudi6e en l'esp6ce; il s'agit de l'opportunit6 de
d6clarer non seulement que le renvoi est invalide, mais
6galement que le demandeur continue d'etre un employ6
de Sa Majest6. Les circonstances de l'esp&ce ne justi-
fient pas une d6claration que l'emploi n'a pas 6t6 inter-
rompu et les dommages-int6rEts constituent le redresse-
ment approprib.

Par cons6quent, il faut accueillir le pourvoi, infirmer
l'arrt de la Cour d'appel f6d6rale et r6tablir le juge-
ment de premibre instance, mais modifier ce dernier
jugement en retranchant de la d6claration y contenue les
mots <<et que le demandeur demeure un employ6 de Sa
Majest6o et en augmentant A $6,899.40 la somme que le
demandeur a droit de recouvrer (c.-A-d. la diff6rence de
salaire et de b6n6fices auxquels l'appelant aurait eu
droit s'il avait pu conserver son emploi auprbs du
Minist~re).

Les juges Martland, Beetz et Estey: Le sous-chef s'est
fond6 sur le par. 30(2) du R6glement pour prolonger la
pbriode de stage. Si le sous-chef n'avait pas le pouvoir de
prolonger la p6riode de stage, il s'ensuit que le renvoi de
l'appelant a 6t6 effectu6 aprbs l'expiration de sa p6riode
de stage et qu'il est ill6gal. Comme l'a jug6 la Cour
d'appel f6d6rale dans l'arrat Ouimet c. la Reine, pr6cit6,
la Commission n'avait pas le pouvoir d'6tablir le par.
30(2) du Riglement. En cons6quence, le pourvoi doit
etre accueilli.

POURVOI A l'encontre d'un arr&t de la Cour
d'appel f6d6rale 1, infirmant le jugement de la

I (1977), 17 N.R. 14, [1978] 2 C.F. 174.
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Division which had granted the appellant declara-
tory relief and damages. Appeal allowed and judg-
ment at trial restored but varied.

Maurice W. Wright, Q.C., and James L.
Shields, for the plaintiff, appellant.

J. A. Scollin, Q.C., and Pierre Barnard, for the
defendants, respondents.

The judgment of Martland, Beetz and Estey JJ.
was delivered by

MARTLAND J.-The facts which gave rise to
this case have been fully stated in the reasons of
my brother Pigeon who has also cited the relevant
statutory provisions, namely, subss. (1) to (4)
inclusive of s. 28 of the Public Service Employ-
ment Act, R.S.C. 1970, c. P-32, and ss. 30 and 31
of the Public Service Employment Regulations
enacted by the Public Service Commission pursu-
ant to that Act.

Briefly stated, s. 28 of the statute provides for
the position of employees on probation. The period
of probation is to be established by the Commis-
sion. The deputy head may reduce or waive the
probationary period if an appointment is made
from within the Public Service. The deputy head
may at any time during the probationary period,
upon giving required notices to the employee and
the Commission of his intention to reject the
employee, set in motion the procedure which
results in his ceasing to be an employee.

The Regulations establish the probationary peri-
ods for defined groups or classes of employees. The
probationary period applicable to the appellant
was twelve months. No notice of an intention to
reject the appellant was given during that period.
Instead, the deputy head purported to extend the
probationary period for a further six months and
the rejection of the appellant occurred during the
extended period.

The extension of the probationary period by the
deputy head was based upon subs. 30(2) of the

Division de premiere instance qui avait accord6 A
I'appelant un jugement d6claratoire et des domma-
ges-int6r8ts. Le pourvoi est accueilli et le jugement
de premiere instance est r6tabli mais modifi6.

Maurice W. Wright, c.r., et James L. Shields,
pour le demandeur, appelant.

J. A. Scollin, c.r., et Pierre Barnard, pour les
d6fenderesses, intim6es.

Le jugement des juges Martland, Beetz et Estey
a 6t6 rendu par

LE JUGE MARTLAND-Les faits A l'origine de
ce pourvoi sont expos6s aux motifs de mon coll6-
gue le juge Pigeon; on y trouve 6galement les
dispositions l6gislatives pertinentes, savoir les par.
(1) A (4) inclusivement de l'art. 28 de la Loi sur
l'emploi dans la Fonction publique, S.R.C. 1970,
chap. P-32, et les art. 30 et 31 du R~glement sur
l'emploi dans la Fonction publique 6tabli par la
Commission de la Fonction publique en vertu de
cette loi.

En bref, I'art. 28 de la Loi vise le cas des
employ6s en stage. C'est la Commission qui fixe la
p6riode de stage. Si la personne nomm6e fait dejA
partie de la Fonction publique, le sous-chef peut
r6duire le stage ou en dispenser l'employ6. A tout
moment au cours du stage, le sous-chef peut, aprbs
avoir dilment avis6 l'employ6 et la Commission de
son intention de le renvoyer, engager la proc6dure
au terme de laquelle celui-ci cessera d'8tre un
employ6.

Le R6glement fixe les pbriodes de stage applica-
bles aux employes faisant partie d'une classe ou
d'un groupe particuliers. La p6riode de stage appli-
cable A l'appelant 6tait de douze mois. Durant
cette p6riode, I'appelant n'a requ aucun avis le
pr6venant de l'intention de le renvoyer. Au con-
traire, le sous-chef a voulu prolonger la p6riode de
stage de six mois et c'est au cours de cette pbriode
de stage prolong6e que l'appelant a 6t6 renvoy6.

Le sous-chef s'est fond6 sur le par. 30(2) du
R6glement pour prolonger la pbriode de stage. Les
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Regulations. Subsections (1) and (2) of s. 30 of
the Regulations provide as follows:

30. (1) The probationary period referred to in sub-
section (1) of section 28 of the Act for an employee who
comes within a class or group mentioned in Column 1 of
Schedule A is the period set out opposite that class or
group in Column II of the said Schedule.

(2) The deputy head may extend the probationary
period of an employee but the period of extension shall
not exceed the period for that employee determined
pursuant to subsection (1).

If the deputy head did not have power to extend
the probationary period, then the rejection of the
appellant occurred after his probationary period
had expired and could not legally be justified. The
respondent's case, therefore, depends upon the
validity of subs. 30(2) of the Regulations.

Subsequent to the judgment of the Federal
Court of Appeal in the present case, that Court, in
the case of Ouimet v. The Queen 2, confirmed the
judgment in the Trial Division that subs. 30(2) of
the Regulations was ultra vires of the Commission
to enact. I agree with the reasons delivered by
Jackett C.J., for the Court, for reaching that
conclusion.

I am therefore of the opinion that this appeal
should succeed. I agree with the disposition of the
appeal proposed by my brother Pigeon.

The judgment of Pigeon and Pratte JJ. was
delivered by

PIGEON J.-This is an appeal by leave of this
Court from the judgment of the Federal Court of
Appeal dated July 15, 1977 (17 N.R. 14; [1978] 2
F.C. 174) reversing the judgment of the Trial
Division ([19771 1 F.C. 101) which had granted
declaratory relief and damages in the amount of
$219.76.

Emms was appointed a Field Officer in the
Department of Indian Affairs and Northern De-
velopment. He began his employment on April 1,
1970. He was stationed at Stony Rapids, Sas-
katchewan. His immediate superior was one C.E.

2(1978), 21 N.R. 247, [1979] 1 C.F. 55.

paragraphes (1) et (2) de l'art. 30 du R6glement
disposent:

30. (1) La pbriode de stage mentionn6e au paragra-
phe (1) de l'article 28 de la Loi pour un employi qui fait
partie d'une classe ou d'un groupe mentionn6s A la
colonne I de I'Annexe A est la p~riode indiqu6e en
regard de cette classe ou de ce groupe dans la colonne II
de ladite Annexe.

(2) Le sous-chef peut prolonger la p6riode de stage
d'un employ6 mais la p6riode de prolongation ne doit
pas d6passer la pbriode d6termin6e pour cet employ6 en
conformit6 du paragraphe (1).

Si le sous-chef n'avait pas le pouvoir de prolon-
ger la p6riode de stage, il s'ensuit que le renvoi de
l'appelant a 6t6 effectu6 aprbs l'expiration de sa
pbriode de stage et qu'il est ill6gal. La solution de
ce pourvoi d6pend donc de la validit6 du par. 30(2)
du Rbglement.

Aprds avoir rendu jugement en l'esp~ce, la Cour
d'appel f6d6rale a, dans l'arret Ouimet c. La
Reine2 , confirm6 le jugement de la Division de
premiere instance selon lequel la Commission
n'avait pas le pouvoir d'6tablir le par. 30(2) du
RPglement. Je souscris aux motifs de jugement
r6dig6s par le juge en chef Jackett au nom de la
Cour d'appel.

En consequence, je suis d'avis d'accueillir le
pr6sent pourvoi. Je souscris au dispositif propos6
par mon coll6gue le juge Pigeon.

Le jugement des juges Pigeon et Pratte a 6t6
rend par

LE JUGE PIGEON-Ce pourvoi, interjet6 sur
autorisation de cette Cour, attaque un arret de la
Cour d'appel f6d6rale en date du 15 juillet 1977
(17 N.R. 14; [1978] 2 C.F. 174) qui infirme la
d6cision de la Division de premiere instance
([1977] 1 C.F. 101) qui a prononc6 un jugement
d6claratoire et accord6 $219.76 A titre de
dommages-int6r6ts.

Emms a 6t6 nomm6 inspecteur au ministbre des
Affaires indiennes et du Nord canadien et est entr6
en fonction le le avril 1970. Il 6tait de service A
Stony Rapids (Saskatchewan). Son supbrieur
imm6diat 6tait un nomm6 C. E. McKee, surveil-

2 (1978), 21 N.R. 247, [1979] 1 C.F. 55.

1152 [ 1979] 2 S.C.R.



[1979] 2 R.C.S. EMMS C. LA REINE et autre Le Juge Pigeon 1153

McKee, District Supervisor at Prince Albert. On
February 26, 1971, the latter wrote asking Emms
to attend at the Prince Albert office for reviewing
his Employee Evaluation Report that was required
to be submitted before the end of the probationary
period. In this Report there was this recommenda-
tion:

-Recommend that Mr. Emms be placed on a further
six months probation to attempt to resolve his communi-
cation problem. It is also recommended that Mr. Emms
be considered for transfer to another area and given
opportunity to work in the development field.

The trial judge referred in his reasons to the
meeting that Emms had with McKee and F. A.
Clark, Regional Director, in Regina, on March 26,
1971, to discuss the Report, and said (at p. 106):

... The plaintiff testified that he left the meeting under
the impression that the difficulties were resolved. The
manner in which those difficulties were resolved was not
disclosed with certainty or exactitude but the impression
sought to be conveyed by the plaintiff in his testimony
was to the effect that the extended probationary period
of 6 months within which he was to satisfy his superiors
of his ability to satisfactorily discharge his duties was
waived. I have grave doubt if that impression was
justified.

By letter dated July 8, 1971, (Exhibit P-4), which is
beyond the initial probationary period but within the
further six-month period, C.E. McKee again referred to
the manner in which the plaintiff performed his duties
and as were discussed at the meeting between them on
March 26, 1971, and concluded by stating:

In the circumstance, I intend to recommend to the
Regional Director your rejection on probation; how-
ever, before doing so, I invite your explanation for
difficulties which have developed and your inability to
perform satisfactorily.

The plaintiff replied by letter dated July 19, 1971,
(Exhibit P-5), and explained the difficulties which he
had encountered. He concluded his reply by requesting
to be advised of the steps to be taken to review, through
the staff union, his federal government service that is
covered by pension. The tenor of that letter, after point-
ing out that he had exceptional ability to communicate
with Indian people, is a tacit acceptance of his inevitable
dismissal and in this letter the plaintiff does not dispute

lant de district A Prince Albert. Le 26 f6vrier 1971,
celui-ci a demand6 par 6crit A Emms de se rendre
au bureau de Prince Albert afin de discuter de
l'appr6ciation de son rendement, appr6ciation qui
devait 8tre soumise avant la fin de son stage. Cette
appreciation concluait:

[TRADUCTION] Je recommande une prolongation de six
mois du stage de M. Emms pour lui permettre de
r6soudre son probl6me de communication. Je recom-
mande en outre d'6tudier la possibilit6 d'une mutation
de M. Emms et la possibilit6 de le faire travailler dans le
domaine du d6veloppement.

Aprds avoir fait 6tat de la r6union qu'ont eue
Emms, McKee et F. A. Clark, directeur r6gional,
le 26 mars 1971, A Regina, afin de discuter de
l'appr6ciation, le juge de premiere instance a dit (A
la p. 106):

... Le demandeur affirme dtre sorti de la r6union avec
l'impression que les probl6mes 6taient r6gl6s. II n'a pu
d6crire exactement ou fiddlement la fagon dont ses
probl6mes ont 6t6 r6solus mais, dans son tbmoignage, il
s'est efforc6 de nous expliquer qu'il avait l'impression
qu'on avait abandonn6 l'id6e d'une prolongation de six
mois de la p6riode de stage pendant laquelle il devait
d6montrer A ses sup6rieurs son aptitude A s'acquitter de
ses fonctions de faqon satisfaisante. Je doute s6rieuse-
ment que son impression ait 6t6 justifi6e.

Par lettre dat6e du 8 juillet 1971 (pi6ce P-4), c'est-A-
dire aprbs la p6riode initiale de stage mais au cours de la
prolongation de six mois, C. E. McKee 6voquait de
nouveau la fagon dont le demandeur accomplissait son
travail ainsi que les sujets abord6s A la r6union du 26
mars 1971 et concluait:

[TRADUCTION] Ptant donn6 les circonstances, je me
propose de recommander au directeur r6gional votre
renvoi pendant le stage; avant de ce faire je vous prie
cependant de me communiquer vos explications quant
aux difficult6s rencontrbes et A votre incapacit6 A
accomplir votre travail de fagon satisfaisante.
Dans sa r6ponse dat6e du 19 juillet 1971 (pi6ce P-5),

le demandeur expliquait ses difficult6s et A la fin de la
lettre, il demandait qu'on lui indique la marche A suivre
pour d6terminer, par l'interm6diaire du syndicat du
personnel, quelle partie de son service au sein du gouver-
nement f6d6ral ouvre droit A pension. Dans cette lettre,
le demandeur (qui tient A souligner son aptitude excep-
tionnelle A communiquer avec les Indiens) accepte de
fagon tacite son renvoi in6vitable et ne conteste pas non
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the statement in Mr. McKee's letter of July 8, that he
was "on probation" at that time.

Because of the view I have reached it is not necessary
for me to come to a conclusion that the plaintiff was
advised orally that his probation had been extended for
a period of six months from March 31, 1971, until
September 30, 1971, but if it were incumbent upon me
to do so I would find that the plaintiff knew or ought to
have known by the oral communications to him and
written statements that was the fact.

I would also quote this passage from pp. 108-9:

There does not seem to me to have been any doubt
that the plaintiffs superiors were not satisfied with the
plaintiffs performance of his duties during his initial
12-month probationary period and that his rejection on
probation was seriously considered during that period.
Naturally the plaintiff both disputed and sought to
explain the reservations entertained by his superiors as
to his capacity and competence. It is equally clear that
the solution to the difficulties encountered was to extend
the plaintiffs probationary period for a further six
months.

The recommendation to that effect was contained in
the Evaluation Report concerning the plaintiff dated
March 25, 1971. That report was signed by the plaintiff
on March 26, 1971, and was the subject matter of
discussion between the plaintiff and his superiors. The
plaintiffs version of that discussion appears to have
been that the difficulties were resolved, but unfortunate-
ly they were not, and there does not appear to have been
a sound foundation for the plaintiffs assumption to the
contrary. There is no doubt in my mind that the plaintiff
knew full well on March 26, 1971, it was intended that
his probationary period was to be extended for an
additional period of six months. However, there is equal-
ly no doubt in my mind that the plaintiff was not so
advised in writing forthwith by the deputy head or a
responsible officer of the Department to whom that
authority was delegated by the deputy head that his
probationary period had been extended by six months.

Emms was never formally informed in writing of
the action taken on this recommendation, which
action was within the jurisdiction of F. A. Clark,
the Regional Director, who held delegated author-
ity from the Deputy Minister.

plus l'affirmation de McKee dans la lettre dat6e du 8
juillet selon laquelle le demandeur 6tait astagiaire A ce
moment-IA.

ttant donn6 l'opinion que je me suis faite, il ne m'est
pas n6cessaire de conclure que le demandeur a 6t6 avis6
verbalement de la prolongation de son stage de six mois,
du 31 mars 1971 au 30 septembre 1971; si je devais le
faire, je d6ciderais que compte tenu des diverses commu-
nications orales et 6crites, le demandeur le savait ou
aurait dfl le savoir.

Je cite 6galement cet extrait des pages 108 et 109:

Il me semble certain que les sup6rieurs du demandeur
6taient insatisfaits de la fagon dont le demandeur s'ac-
quittait de ses fonctions pendant sa p6riode de stage
initiale de 12 mois et envisageaient srieusement de le
renvoyer. tvidemment, le demandeur s'est d6fendu et a
tent6 de dissiper les doutes qu'avaient ses sup6rieurs sur
ses capacitbs et sa comp6tence. Il est 6galement certain
que la meilleure solution A ces difficult6s 6tait de prolon-
ger la p6riode de stage de six mois.

Une recommandation A cet effet avait 6t6 faite dans
l'appr6ciation du demandeur, en date du 25 mars 1971.
Cette appr6ciation, que le demandeur a signbe le 26
mars 1971 a fait I'objet de discussions entre le deman-
deur et ses sup6rieurs. Le demandeur semble avoir eu
l'impression que les discussions avaient aplani toutes les
difficult6s (ce qui malheureusement n'6tait pas le cas),
sans disposer cependant de motifs sbrieux A I'appui de sa
conclusion. Je suis persuad6 que le demandeur savait
trbs bien le 26 mars 1971 qu'on avait d6cid6 de prolon-
ger son stage de six mois. Toutefois, je suis 6galement
convaincu que le demandeur n'en a pas 6t6 imm6diate-
ment inform6 par 6crit par le sous-chef ou par un agent
du ministbre avec l'autorisation du sous-chef.

Emms n'a jamais 6t6 formellement avis6 par
6crit de la d6cision prise en conformit6 de cette
recommandation, d6cision que le directeur r6gio-
nal, F. A. Clark, investi de pouvoirs d616gu6s par le
sous-ministre, 6tait autoris6 A prendre.

1154



[1979] 2 R.C.S. EMMS C. LA REINE et autre Le Juge Pigeon 1155

What happened subsequently is thus stated by
Ryan J.A. (at pp. 20-21):

An Employee Evaluation Report, the purpose of
which was indicated as being a probation review, was
prepared under date of August 18, 1971, and signed on
August 19, 1971. Under the heading "Recommenda-
tions" was the entry: "Rejected on probation effective
September 24, 1971." Mr. Emms signed the Report, but
indicated in writing, on the Report, that he contested the
decision " . . . on the grounds stated."

By letter dated August 18, 1971, Mr. McKee
informed Mr. Emms that he was rejected for further
service in the Department of Indian Affairs and North-
ern Development effective September 24, 1971.

Mr. Emms then submitted a grievance in which he
protested " . . . the Employee Evaluation Report dated
August 19, 1971 as an unfair, incomplete and basically
untrue document." He stated:

I request an impartial investigation of the matter with
a view to having the situation corrected and the true
reasons for my dismissal stated. I also request a
review of my previous valid pension service time with
Indian Affairs and an explanation of how so many
supervisors granted salary increments and promotions
if the above mentioned report is true. I do not contest
the dismissal. I do contest the evaluation.

His reference to previous pension service and promo-
tions appears to relate to a period he had served in the
Public Service some time before his appointment in
April 1970.

His grievance did not succeed.

Shortly after his rejection, which was effective Sep-
tember 24, 1971, Mr. Emms obtained employment with
a department of the Saskatchewan government until
November 15, 1971. He obtained employment with
another Saskatchewan government department on a
temporary basis from November 15, 1971 to January
31, 1973. He secured further employment in the Sas-
katchewan government service in February 1973, first as
a temporary, and then as a permanent employee.

As previously stated Emms was successful at
trial. Notwithstanding the above-quoted finding
that he knew or ought to have known that his
probation had been extended until November 30,
1971, the trial judge said (at pp. 109-110):
... What is contemplated by the Regulations is a clear
and unequivocal notice in writing specifically directed to

Voici en quels termes le juge Ryan de la Cour
d'appel a r6sum6 les 6v6nements qui ont suivi (aux
pp. 178 et 179):

Une appr6ciation, qui se voulait une appr6ciation de
stage, a 6t6 pr6parbe en date du 18 aofit 1971 et sign6e
le 19 aott 1971. Sous le titre oRecommandations appa-
raissait la note: [TRADUCTION] sRenvoy6 en cours de
stage A compter du 24 septembre 1971.* M. Emms a
sign6 le rapport, mais a not6 par 6crit sur le rapport qu'il
contestait la d6cision [TRADUCTION] a ... pour les
raisons mvoquees.*

Par lettre en date du 18 aost 1971, M. McKee
informait M. Emms qu'il 6tait renvoy6 du ministbre des
Affaires indiennes et du Nord canadien A compter du 24
septembre 1971.

M. Emms a ensuite pr6sent6 un grief dans lequel il
qualiflait [TRADUCTION] a ... I'appr6ciation du 19 aoft
1971 de document injuste, incomplet et fallacieux-. II
d6clare:

[TRADUCTION] Je demande qu'on entreprenne une
enqu~te impartiale sur la question pour rem6dier A la
situation et r6v6ler les motifs r6els de mon renvoi. Je
demande aussi la r6vision du calcul de la pbriode de
mon emploi au service des Affaires indiennes aux fins
de la pension; je demande 6galement qu'on m'explique
comment tant de surveillants ont pu m'accorder des
augmentations de salaire et des promotions si le rap-
port pr6cit6 est exact. Si je ne conteste pas le renvoi,
je conteste l'appr6ciation.
Sa mention d'un emploi antbrieur donnant droit A

pension et aux promotions semble se rapporter A une
pbriode qu'il avait pass6e dans la Fonction publique
quelque temps avant sa nomination en avril 1970.

Son grief a 6t6 infructueux.

Peu apris son renvoi, qui entrait en vigueur le 24
septembre 1971, M. Emms a obtenu un emploi dans un
ministbre du gouvernement de la Saskatchewan jusqu'au
15 novembre 1971. Il a obtenu un emploi temporaire
dans un autre ministbre du gouvernement de la Saskat-
chewan du 15 novembre 1971 au 31 janvier 1973. II a
occup6 d'autres emplois pour le gouvernement de la
Saskatchewan en f6vrier 1973 tout d'abord A titre d'em-
ploy6 temporaire et ensuite A titre d'employ6 permanent.

Le juge de premiere instance a donn6 gain de
cause A Emms malgr6 sa conclusion que ce dernier
savait ou aurait dfi savoir que son stage 6tait

prolong6 de six mois; il dit (aux pp. 109 et 110):

... Il est question dans le R6glement d'un avis 6crit,
clair et sans ambiguit6, adress6 express6ment au deman-
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the plaintiff stating that his probationary period has
been extended for the appropriate time also to be stated.
It is obligatory on the deputy head or his designated
representative to do this and if that officer is not aware
of his responsibility in this respect it is incumbent upon
him to find out before embarking upon an action which
may have detrimental consequences to the employee.

This was not done. Accordingly, in my opinion, the
purported extension of the plaintiffs probationary
period was a nullity.

Then having held that the defence predicated
upon laches must fail, he granted declarations in
the following terms (at p. 115):
(1) that Her Majesty has no authority to terminate the

employment of the plaintiff under the authority of
section 28(3) of the Public Service Employment
Act; and

(2) that the termination of the plaintiffs employment
by Her Majesty is null and void and of no effect
whatsoever and that the plaintiff still continues to
be an employee of Her Majesty.

Concerning damages, the conclusion was (at p.
116):

Immediately upon his abortive dismissal on Septem-
ber 24, 1971, the plaintiff forthwith sought and obtained
employment under contract with the Department of
Co-operation and Co-operative Development of the Gov-
ernment of Saskatchwewan. Exhibit P-12 indicates that
he began that engagement on October 1, 1971, that is a
period of seven days before he accepted other employ-
ment (for which the plaintiff is to be commended), but
by the acceptance of which he precluded himself from
performing the duties of the office from which he was
not effectively dismissed. I note that in Exhibit P-13
that the plaintiff computed his salary to be $35.68 on a
daily basis, which for 7 days totals $219.76. (sic)

The Court of Appeal did not disagree with the
trial judge's findings, but it held that the failure to
formally notify Emms in writing of the extension
of the probationary period did not invalidate the
extension. It was accordingly held that he had
been properly rejected within the extended proba-
tionary period.

The relevant part of s. 28 of the Public Service
Employment Act, R.S.C. 1970, c. P-32, is as
follows:

28. (1) An employee shall be considered to be on
probation from the date of his appointment until the end

deur, l'informant que son stage est prolong6 pour une
pbriode d6termin6e qui doit 8tre pr6cis6e. Ce devoir
incombe au sous-chef ou a son representant d6sign6 et si
ce pr6pos6 n'est pas conscient de sa responsabilit6 A cet
6gard, il doit se renseigner avant d'entreprendre une
action qui peut avoir des cons6quences ficheuses pour
l'employ6.

Comme on ne I'a pas fait, je suis d'avis que la
pr6tendue prolongation de la p6riode de stage du deman-
deur est nulle.

Puis, ayant rejet6 le moyen de d6fense fond6 sur
le retard immotiv6, il a accord6 les d6clarations
suivantes (A la p. 115):
(1) que Sa Majest6 n'a pas le droit de mettre fin A

I'emploi du demandeur en vertu de l'article 28(3)
de la Loi sur l'emploi dans la Fonction publique; et

(2) que le renvoi du demandeur par Sa Majest6 est nul
et sans effet et que le demandeur demeure un
employ6 de Sa Majest6.

En ce qui concerne les dommages-int6rets, il
conclut (A la p. 116):

Imm6diatement apr~s son renvoi manqu6 du 24 sep-
tembre 1971, le demandeur a obtenu un emploi sous
contrat avec un ministbre du gouvernement de la Sas-
katchewan (Department of Co-Operation and Co-Oper-
ative Development). La pi~ce P-12 r6vble qu'il a com-
menc6 A travailler le 1" octobre 1971; une p6riode de
sept jours s'est donc 6coulbe avant qu'il n'accepte un
autre emploi (j'en f6licite le demandeur), mais ce fai-
sant, il lui devenait impossible de s'acquitter des fonc-
tions du poste bien qu'il n'ait pas 6t6 valablement ren-
voy6. Je remarque, A la pi6ce P-13, que le demandeur a
6valu6 son salaire A $35.69 par jour, soit $219.76 pour 7
jours.

La Cour d'appel n'a pas rejet6 les conclusions du
juge de premiere instance sur les faits mais elle a
statu6 que l'omission d'aviser formellement Emms
par 6crit de la prolongation de stage n'invalidait
pas la prolongation. Elle a donc conclu qu'il avait
6t6 valablement renvoy6 pendant son stage.

Voici l'extrait pertinent de l'art. 28 de la Loi sur
I'emploi dans la Fonction publique, S.R.C. 1970,
chap. P-32:

28. (1) Un employ6 est consid6r6 comme stagiaire
depuis la date de sa nomination jusqu'au terme de la
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of such period as the Commission may establish for any
employee or class of employees.

(2) Where an appointment is made from within the
Public Service, the deputy head may, if he considers it
appropriate in any case, reduce or waive the probation-
ary period.

(3) The deputy head may, at any time during the
probationary period, give notice to the employee and to
the Commission that he intends to reject the employee
for cause at the end of such notice period as the Com-
mission may establish for any employee or class of
employees and, unless the Commission appoints the
employee to another position in the Public Service
before the end of the notice period applicable in the case
of the employee, he ceases to be an employee at the end
of that period.

(4) Where a deputy head gives notice that he intends
to reject an employee for cause pursuant to subsection
(3) he shall furnish to the Commission his reasons
therefor.

Sections 30 and 31 of the Public Service
Employment Regulations provide:

30. (1) The probationary period referred to in sub-
section (1) of section 28 of the Act for an employee who
comes within a class or group mentioned in Column I of
Schedule A is the period set out opposite that class or
group in Column II of the said Schedule.

(2) The deputy head may extend the probationary
period of an employee but the period of extension shall
not exceed the period for that employee determined
pursuant to subsection (1).

(3) Where the probationary period of an employee is
extended, the deputy head shall forthwith advise the
employee and the Commission thereof in writing.

31. The notice period referred to in subsection (3) of
section 28 of the Act applicable in the case of an
employee who comes within a class or group mentioned
in Column I of Schedule A is the period set out opposite
that class or group in Column III of the Schedule,
calculated from the day on which the deputy head gives
the notice to the employee.

It is common ground that Emms came within
group 3 in Column I of Schedule A and according-
ly the probationary period specified in Column II
was twelve months and the notice period in
Column III was one month.

p6riode que la Commission peut fixer pour tout employ6
ou classe d'employ6s.

(2) Si la personne nommbe fait dbji partie de la
Fonction publique, le sous-chef peut, s'il le juge oppor-
tun, dans un cas quelconque, r6duire le stage ou en
dispenser l'employ6.

(3) A tout moment au cours du stage, le sous-chef
peut pr6venir l'employ6 qu'il se propose de le renvoyer,
et donner A la Commission un avis de ce renvoi projet6,
pour un motif d6termin6, au terme du d6lai de prbavis
que la Commission peut fixer pour tout employ6 ou
classe d'employ6s. A moins que la Commission ne
nomme I'employ6 A un autre poste dans la Fonction
publique avant le terme du d6lai de preavis qui s'appli-
que dans le cas de cet employ6, celui-ci cesse d'8tre un
employ6 au terme de cette p6riode.

(4) Lorsqu'un sous-chef pr6vient qu'il se propose de
renvoyer un employ6 pour un motif d6termin6, confor-
m6ment au paragraphe (3), il doit fournir i la Commis-
sion les raisons de son intention.

Les articles 30 et 31 du R~glement sur I'emploi
dans la Fonction publique disposent:

30. (1) La pbriode de stage mentionn6e au paragra-
phe (1) de l'article 28 de la Loi pour un employ6 qui fait
partie d'une classe ou d'un groupe mentionn6s A la
colonne I de I'Annexe A est la p6riode indiqu6e en
regard de cette classe ou de ce groupe dans la colonne II
de ladite Annexe.

(2) Le sous-chef peut prolonger la pbriode de stage
d'un employ6 mais la p6riode de prolongation ne doit
pas d6passer la p6riode d6termin6e pour cet employ6 en
conformit6 du paragraphe (1).

(3) Lorsque la p6riode de stage d'un employ6 est
prolong6e, le sous-chef doit imm6diatement en aviser
par 6crit I'employ6 et la Commission.

31. Le dblai de pr6avis mentionn6 au paragraphe (3)
de l'article 28 de la Loi, applicable dans le cas d'un
employ6 qui fait partie d'une classe ou d'un groupe
mentionn6s A la colonne I de l'Annexe A, est le d6lai
indiqu6 en regard de cette classe ou de ce groupe dans la
colonne III de ladite Annexe, calcul6 A compter du jour
oil le sous-chef donne le pr6avis A l'employ6.

Il est 6tabli qu'Emms faisait partie du troisidme
groupe mentionn6 dans la colonne I de l'Annexe A
et, en cons6quence, que la pbriode de stage sp6ci-
fibe dans la colonne II 6tait de douze mois et que le
d6lai de pr6avis pr~vu dans la colonne III 6tait
d'un mois.
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EMMS V. THE QUEEN et al. Pigeon J.

Subsequent to the judgment of the Federal
Court of Appeal in this case, judgment was ren-
dered by the Trial Division October 25, 1977,
affirmed in the Federal Court of Appeal June 14,
1978 in Ouimet v. The Queen'. The operative part
of this judgment reads (at p. 250):

IT IS DECLARED THAT:

(a) Section 30(2) of the Public Service Employment
Regulations is ultra vires; ...

At the hearing in the instant case, counsel for
the respondent informed the Court that no appeal
had been taken from the Ouimet judgment but
invited us to overrule it. When asked why leave to
appeal had not been sought, he could only say that
he did not know but he did not apply for leave or
for an extension of time in which to apply.

I must confess being troubled by this situation.
The Crown is faced with a formal declaration
made by the Court below of the invalidity of the
very provision of the Public Service Employment
Regulations on which its appeal in this case
depends. This declaration was made in another
case and it is allowed to stand in favour of another
claimant but the Court is asked to decide other-
wise as against the appellant herein.

In Corporation du Village de Deschines v.
Loveys 4 the headnote reads:
A judgment rendered upon an action brought by a
ratepayer of a municipality in which it was alleged that
a resolution adopted by a municipal council was illegal,
constitutes res judicata as to all other ratepayers of that
municipality; and such judgment can be invoked as such
in a subsequent action where the legality of the same
resolution is challenged. Municipal corporations repre-
sent before the courts all the ratepayers, and a judgment
rendered in favour of the corporation or against it in an
action brought by a ratepayer can be opposed to any
other ratepayer. Stevenson v. La citg de Montrial (Q.R.
6 Q.B. 107; 27 Can. S.C.R. 593) app.

Similarly in Dilworth et al. v. Town of Bala et
al. 1, Rand J. speaking for a majority said (at p.
289):

3 [1978] 1 F.C. 672, aff'd 21 N.R. 247, [1979] 1 F.C. 55.
4 [1936] S.C.R. 351.
s [1955] S.C.R. 284.

Le 25 octobre 1977, soit aprbs l'arr8t de la Cour
d'appel dans la pr6sente affaire, la Division de
premibre instance a rendu dans Ouimet c. La
Reine 3 , un jugement qui a 6t6 confirm6 par la
Cour d'appel le 14 juin 1978. Le dispositif de ce
jugement se lit comme suit (A la p. 58):

IL EST DVCLARP QUE:

a) l'article 30(2) du Rfglement sur l'emploi dans la
Fonction publique est ultra vitres; ...

A l'audition de la pr6sente affaire, I'avocat de
l'intim6e nous a inform6s que l'arrat Ouimet
n'avait pas 6t6 port6 en appel mais il nous a
demand6 de juger le contraire. Pri6 de dire pour-
quoi l'autorisation d'appel n'avait pas 6t6 deman-
d6e, il a r6pondu qu'il ne le savait pas mais n'a
demand6 ni cette autorisation ni la prorogation du
d6lai pour ce faire.

Je dois admettre que cette situation me trouble.
Sa Majest6 est en face d'une d6claration formelle
de la Cour d'instance inf6rieure qui prononce l'in-
validit6 de la disposition m8me sur laquelle elle se
fonde en l'esp6ce. Cette d6claration a 6t6 faite
dans une autre affaire et elle la laisse subsister en
faveur d'un autre demandeur; elle demande cepen-
dant A la Cour de rendre une d6cision diff6rente
envers l'appelant en 1'esp6ce.

Voici le texte du sommaire de l'arr8t Corpora-
tion du Village de Deschines c. Loveys 4:

[TRADUCTION] Un jugement rendu sur une action d'un
contribuable d'une municipalit6 all6guant I'ill6galit6
d'une r6solution adopt6e par le conseil municipal a
valeur de chose jug6e A l'6gard de tous les autres contri-
buables de cette municipalit6; et ce jugement peut 8tre
invoqu6 dans une action subs6quente qui conteste la
16galit6 de la meme r6solution. Les corporations munici-
pales repr6sentent en justice leurs contribuables et un
jugement rendu en faveur d'une telle corporation ou
contre elle, peut 6tre oppos6 i tout autre contribuable.
Stevenson c. La citg de Montrial (Q.R. 6 Q.B. 107; 27
Can. S.C.R. 593) app.

De m8me, dans Dilworth et autres c. Town of
Bala et autres', le juge Rand, a dit au nom de la
majorit6:

[1978] 1 C.F. 672, confirm6 21 N.R. 247, [1979] 1 C.F. 55.
4 [1936] R.C.S. 351.

[1955] R.C.S. 284.

[1979] 2 S.C.R.1158
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... A direct determination in rem, by means furnished
by the statute, of illegality, such as the setting aside of a
by-law, will bind all ratepayers. It is so far similar in
this action: the appellants are acting on behalf of all the
ratepayers; and a decision that the action challenged is
intra vires would bind all as between themselves and the
corporation as well as between the corporation and the
third parties in the proceeding.

The declaration issued by the Federal Court in
Ouimet was obtained by virtue of s. 18 of the
Federal Court Act which provides:

18. The Trial Division has exclusive original jurisdic-
tion

(a) to issue an injunction, writ of certiorari, writ of
prohibition, writ of mandamus or writ of quo warran-
to, or grant declaratory relief, against any federal
board, commission or other tribunal; and

(b) to hear and determine any application or other
proceeding for relief in the nature of relief contem-
plated by paragraph (a), including any proceeding
brought against the Attorney General of Canada, to
obtain relief against a federal board, commission or
other tribunal.

The Public Service Commission clearly is a
"federal board, commission or other tribunal"
within the definition in the Federal Court Act and
it was properly represented by the Attorney Gen-
eral of Canada in the Ouimet case. I would point
out that the Public Service Employment Act does
not make it a body corporate and I do not see what
difference it can make that, in Ouimet, it is not
mentioned in the style of cause as in this case.

It would appear to be immaterial that the judg-
ment in Ouimet was rendered after the institution
of the proceedings in this case. In Maynard v.
Maynard6 , Cartwright J. (as he then was) quoted
from Law v. Hansen', at p. 76, this sentence:

6 [1951] S.C.R. 346.
7(1895), 25 S.C.R. 69.

[TRADUCTION] ... Une d6cision in rem, rendue selon
des moyens pr6vus par la loi et concluant A I'ill6galit6,
comme dans le cas de l'annulation d'un rbglement, lie
tous les contribuables. C'est ce qui se produit en I'es-
p&ce: les appelants agissent au nom de tous les contri-
buables; et une d6cision d6clarant que l'acte contest6 est
intra vires lierait tous les contribuables vis-A-vis de la
corporation et la corporation vis-A-vis des tiers dans la
proc6dure.

La d6claration de la Cour f6d6rale dans Ouimet
a 6t6 prononc6e en vertu de l'art. 18 de la Loi sur
la Courf&dirale:

18. La Division de premiere instance a comptence
exclusive en premiere instance

a) pour 6mettre une injonction, un bref de certiorari,
un bref de mandamus, un bref de prohibition ou un
bref de quo warranto, ou pour rendre un jugement
d6claratoire, contre tout office, toute commission ou
tout autre tribunal fbd&ral; et

b) pour entendre et juger toute demande de redresse-
ment de la nature de celui qu'envisage l'alinba a), et
notamment toute proc6dure engag6e contre le procu-
reur g6n6ral du Canada aux fins d'obtenir le redresse-
ment contre un office, une commission ou A un autre
tribunal f6d6ral.

La Commission de la Fonction publique consti-
tue clairement un (office, commission ou autre
tribunal f6d6rah, au sens de la d6finition de cette
expression dans la Loi sur la Cour fidrale et elle
6tait dilment repr6sent6e par le procureur g6n6ral
du Canada dans l'affaire Ouimet. La Loi sur
l'emploi dans la Fonction publique ne donne pas A
la Commission la personnalit6 juridique et, je ne
vois pas comment le fait qu'elle ne soit pas men-
tionn6e dans l'intitul6 de l'affaire Ouimet, alors
qu'elle l'est en 1'esp~ce, pourrait justifier une
distinction.

Que le jugement dans Ouimet ait 6t6 rendu
aprds l'institution des pr6sentes proc6dures me
parait 6galement sans importance. Dans Maynard
c. Maynard6, le juge Cartwright (alors juge pufn6)
a cit6 1'extrait suivant de l'arrt Law c. Hansen7, a
la p. 76:

6 [1951] R.C.S. 346.
7 (1895), 25 R.C.S. 69.
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No substantial objection therefore can be said to lie
against the bringing forward of a defence based upon a
judgment recovered after action brought.

After this, he went on to say:

In that case the judgment held to create an estoppel in
the Courts of Nova Scotia was that of a foreign tribunal.
It seems to me that the decision would apply a fortiori
where the second proceeding is started in the very Court
in which the issue is already standing for judgment.

I know of no case in which the doctrine of res
judicata has yet been applied to a judicial determi-
nation of the validity of an administrative regula-
tion. But the principles governing res judicata are
not statutory, they are "judge-made law" like the
rule of evidence dealt with in Ares v. Venner8 and
are to be developed by the courts in accordance
with the needs of the time.

The judgment at trial in Ouimet indicates how
serious it would be to treat a declaration of inva-
lidity as binding only towards the plaintiff in the
case in which it was issued. The trial judge makes
reference to the grievance that the plaintiff had
filed pursuant to the Public Service Staff Rela-
tions Act against his dismissal within his extended
probationary period. This grievance was heard by
Edward B. Jolliffe, Q.C., Deputy Chairman of the
Public Service Staff Relations Board, who found
that Ouimet's dismissal was rejection for cause
during the probationary period, from which it
followed that he was without jurisdiction. Con-
cerning this decision, the trial judge further says
(at p. 676):

Before Mr. Jolliffe it has been contended that section
30(2) of the Public Service Employment Regulations,
SOR/67-129, was ultra vires and accordingly the
deputy head has no power to extend a probationary
period.

Mr. Jolliffe quite properly declined to consider the
validity of section 30(2) of the Regulations which had
been raised before him and he proceeded on the assump-
tion that section 30(2) was intra vires and has the force
of law.

8 [1970] S.C.R. 608.

[TRADUCTION] En cons6quence, on ne peut soulever
aucune objection sbrieuse contre une d6fense fond6e sur
un jugement prononc6 aprbs l'institution de f'action.

Puis il a d6clar6:

[TRADUCTION] Dans cette affaire-d, le jugement
dont on a conclu qu'il cr6ait une fin de non-recevoir
devant les tribunaux de la Nouvelle-tcosse avait 6t6
rendu par un tribunal 6tranger. Il me semble donc, que
la d6cision s'applique a fortiori lorsque la seconde proc6-
dure est intent6e devant la m~me cour que celle devant
laquelle le point en litige est d6ji en d6lib6r6.

Je ne connais aucune jurisprudence qui applique
la th6orie de la chose jug6e aux d6cisions judiciai-
res sur la validit6 de r6glements administratifs.
Mais la th6orie de la chose jug6e n'est pas 6tablie
par une loi 6crite, c'est du droit pr6torien, tout
comme la r~gle de preuve arrt6e dans Ares c.
Venner 8, et il appartient aux tribunaux d'61aborer
ces principes en regard des besoins de l'6poque.

Le jugement de premiere instance dans Ouimet
fait voir & quel point il serait grave de consid6rer
qu'une declaration d'invalidit6 ne vaut que pour le
demandeur dans l'affaire oi elle est prononc6e. Le
juge y fait mention du grief d6pos6 par le deman-
deur en vertu de la Loi sur les relations de travail
dans la Fonction publique contre son cong6die-
ment avant I'expiration de la p6riode de stage
prolong6e. Ce grief a 6t6 entendu par Edward B.
Jolliffe, c.r., pr6sident suppl6ant de la Commission
des relations de travail dans la Fonction publique.
Ce dernier a conclu que le cong6diement de
Ouimet constituait un renvoi pour un motif d6ter-
min6 pendant la p6riode de stage et que, par
cons6quent, il n'avait pas comp6tence. A cet 6gard,
le juge de premiere instance ajoute (a la p. 676):

On a all6gu6 devant M. Jolliffe, que l'article 30(2) du
Rfglement sur l'emploi dans la Fonction publique,
DORS/67-129, est ultra vires et donc que le sous-chef
n'avait pas le pouvoir de prolonger le stage.

M. Jolliffe a correctement refus6 d'6tudier la question
de la validit6 de l'article 30(2) du R~glement qui avait
6t6 soulev6e devant lui et il a proc6d6 en prenant pour
acquis que l'article 30(2) 6tait intra vires et avait force
de loi.

8 [1970] R.C.S. 608.
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There is overwhelming authority for Mr. Jolliffe pro-
ceeding as he did.

Whether regulations are ultra vires is for the courts to
determine and not the tribunal. This proposition is so
self-evident and so generally accepted that it rarely finds
expression. Mr. Jolliffe was well aware of this proposi-
tion and gave expression to it in his decision as did G.
M. Blackstock, K.C., Chairman of the Board of Public
Utility Commissioners, when he said in In re Royalite
Oil Company Limited and Tannas [1943] 2 W.W.R.
348 at page 352:

... the Board has no jurisdiction to make any finding
as to the propriety or the legality of the regulations.
The Board has merely had delegated to it certain
duties to perform under an order-in-council. Whether
the order-in-council is good or bad is no concern of
the Board; it must take it as it finds it. The Court
alone has the right to adjudicate on such matters and
if the applicant questions either the validity or legality
of the order-in-council it must do so in the proper
forum.
In Regina v. Unemployment Insurance Commission,

Ex parte Heggen (1964) 41 D.L.R. (2d) 436 Aikins J.
said at page 442 that if the question: "Is Regulation
195(3) ultra vires?" were put to the Unemployment
Insurance Commission "The Commission obviously
lacks jurisdiction to deal with such question if put
directly."

Thus it will be seen that if a formal declaration
of invalidity of an administrative regulation is not
considered effective towards all those who are
subject thereto, it may mean that all other persons
concerned with the application of the regulation,
including subordinate administrative agencies,
have to keep on giving effect to what has been
declared a nullity. It is obviously for the purpose of
avoiding this undesirable consequence that, in
municipal law, the quashing of a by-law is held to
be effective "in rem".

Should it be possible for an administrative
agency to allow a declaration of invalidity to stand
in a given case while ignoring it towards other
parties, on the chance that in another case it might
succeed in having it overruled by a higher court, if
not by a different judge? Should the situation be
viewed in the same way as in the case of declara-
tions of invalidity of statutes which seem to have
always been considered only as precedents?

Une jurisprudence 6crasante permettait A M. Jolliffe
d'agir ainsi.

II appartient aux cours et non A un tribunal adminis-
tratif de d6cider du caractAre ultra vires d'un rAglement.
Cette proposition est tellement 6vidente et g6n6ralement
acceptbe, qu'on l'6nonce rarement. M. Jolliffe en con-
naissait bien I'existence et en a parl6 dans sa d6cision
tout comme G. M. Blackstock, c.r., pr6sident de la
Board of Public Utility Commissioners l'a fait, lorsqu'il
a dit dans In re Royalite Oil Company Limited and
Tannas [1943] 2 W.W.R. 348, A la page 352:

[TRADUCTION] ... la R6gie [Board] n'a pas le pou-
voir de se prononcer sur I'A-propos ou la 16galit6 du
rbglement. On a tout simplement d616gu6 A la R6gie
certains devoirs qu'elle doit ex6cuter en vertu d'un
d6cret du conseil. Il importe peu pour la R6gie que le
d6cret du conseil soit bon ou mauvais, elle ne peut le
modifier. Seule la Cour a le droit de se prononcer sur
de telles questions et si la requ6rante conteste soit la
validit6 ou la 16galit6 du d6cret du conseil, elle doit le
faire devant le bon tribunal.
Dans Regina c. Unemployment Insurance Commis-

sion, Ex parte Heggen (1964) 41 D.L.R. (2e) 436 le juge
Aikins a dit A la page 442 que si on posait la question
suivante A la Commission d'assurance-ch6mage [TRA-
DUCTION] cL'article 195(3) des R6glements est-il ultra
vires?,, (La Commission n'a manifestement pas comp&
tence pour 6tudier cette question si on la lui pose
directement.,

En cons6quence, si l'invalidation formelle d'un
r6glement administratif ne s'applique pas A tous
ceux qui y sont assujettis, cela peut signifier que
toutes les autres personnes auxquelles s'adresse le
r6glement, y compris les organismes administratifs
subalternes, sont tenues de continuer d'appliquer
un texte invalid6. C'est 6videmment pour 6viter un
pareil r6sultat qu'en droit municipal, on d6cide que
l'annulation d'un rbglement s'applique (in rem)).

Peut-on permettre A un organisme administratif
de laisser subsister une d6claration d'invalidit6
dans une affaire donn6e et de n'en pas tenir
compte envers les tiers pour le cas oii, dans une
autre affaire, elle pourrait r6ussir A faire d6cider le
contraire par un tribunal d'instance sup6rieure,
sinon par un autre juge? La d6cision devrait-elle
6tre assimil6e A la d6claration d'invalidit6 d'une loi
A laquelle on semble n'avoir jamais donn6 que
l'autorit6 d'un pr6c6dent?

[ 1979]12 R.C.S. 1161EMMS C. LA REINE et autre Le Juge Pigeon
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After anxious consideration, I find it unneces-
sary to express an opinion on this difficult question
because, assuming the respondent is entitled to ask
that the judgment in Ouimet be overruled, I find
no reason to do so. No argument was submitted to
support the validity of s. 30(2) of the Public
Service Employment Regulations which had not
been considered and dealt with by the trial judge
and the Federal Court of Appeal and no error was
shown in the decisions rendered thereupon.

Having come to the conclusion that the provi-
sion of the Public Service Employment Regula-
tions for an extension of the probationary period,
s. 30(2), is to be considered ineffective, it follows
that Emms was never properly dismissed because
the notice given to him purported to be a rejection
during probation. On the appeal it was submitted
that even if it was so, the rejection should be
considered as a dismissal effectively terminating
plaintiffs employment. The Federal Court of
Appeal did not consider this point, due to the
conclusion that Emms had been properly rejected.
It was however dealt with in Ouimet and in my
view correctly disposed of, Jackett C.J. saying (at
pp. 251-2):

While it was not really relied on during argument, I
deem it advisable to refer to an alternative position
taken in the appellant's memorandum, which would
seem to be that the purported rejection action should be
treated as a dismissal and is based to some extent on the
prerogative right of the Crown to dismiss a servant at
pleasure. (Compare Zamulinski v. The Queen, [1956-
60] Ex. C.R. 175.) A prerogative right of the Crown is,
of course, subject to statute and the relevant provision
here is section 24 of the Public Service Employment
Act, which reads:

24. The tenure of office of an employee is during
the pleasure of Her Majesty, subject to this and any
other Act and the regulations thereunder and, unless
some other period of employment is specified, for an
indeterminate period.

Under this provision, tenure at pleasure is "subject to
this (the Public Service Employment Act) and any other
Act and the regulations thereunder". Various methods
are provided by statute for termination of a public
servant's employment. (Compare Wright v. Public Ser-
vice Staff Relations Board, [1973] F.C. 765, at pages
775 et seq.)

Aprbs mfire r6flexion, j'estime ne pas avoir A me
prononcer sur cette question difficile parce que, en
tenant pour acquis que l'intim6e a le droit de
demander une d6cision contraire A l'arret Ouimet,
je ne trouve aucune raison de le faire. On n'a
pr6sent6 A l'appui de la validit6 du par. 30(2) du
Rfglement sur l'emploi dans la Fonction publique
aucun argument qui n'y ait 6t6 6tudi6 par le juge
de premiere instance et la Cour d'appel f6d6ral et
on ne fait voir aucune erreur dans les jugements
rendus A cet 6gard.

Ayant conclu que le par. 30(2) du Rfglement
sur I'emploi dans la Fonction publique visant la
prolongation de la p6riode de stage doit 8tre consi-
d6rb sans effet, il s'ensuit qu'Emms n'a jamais 6t6
valablement cong6di6 parce que l'avis qu'on lui a
donn6 visait un renvoi durant son stage. A l'audi-
tion, on a pr6tendu que ce renvoi devait n6anmoins
8tre consid6r6 comme un cong6diement ayant
effectivement mis fin A l'emploi du demandeur. Vu
sa conclusion qu'Emms avait 6t6 dilment renvoy6,
la Cour d'appel n'a pas 6tudi6 cet argument. II a
cependant 6t6 analys6 dans l'arrat Ouimet et, A
mon avis, c'est A juste titre qu'il y a 6t6 rejet6, le
juge en chef Jackett disant (aux pp. 60 et 61):

Je pense qu'il y a lieu d'examiner 6galement l'argu-
ment subsidiaire figurant au m6moire de l'appelante
quoi qu'il n'ait pas 6t6 vraiment invoqu6 au cours des
d6bats. Selon cet argument, il faut assimiler le renvoi A
une r6vocation fond6e, dans une certaine mesure, sur la
pr6rogative de la Couronne de r6voquer A volont6 un
fonctionnaire. (Comparer Zamulinski c. La Reine,
[1956-60] R.C.E. 175.) Une pr6rogative royale, cela va
de soi, est assujettie A la loi 6crite et la disposition
applicable en l'esp6ce est 'article 24 de la Loi sur
l'emploi dans la Fonction publique. Cet article porte:

24. Un employ6 occupe sa charge durant le bon
plaisir de Sa Majest6 sous r6serve de la pr6sente loi et
de toute autre loi ainsi que des r~glements 6tablis sous
leur r6gime et, A moins qu'une autre p6riode ne soit
sp6cifibe, pendant une p6riode ind6termine.

Selon cette disposition, le bon plaisir s'exerce Ksous

r6serve de la pr6sente loi (la Loi sur I'emploi dans la
Fonction publique) et de toute autre loi ainsi que des
r6glements 6tablis sous leur r6gime*. La loi pr6voit
diverses manibres de mettre fin aux services d'un fonc-
tionnaire. (Comparer Wright c. La Commission des
relations de travail dans la Fonction publique, [1973]
C.F. 765, aux pages 775 et suiv.)

1162 EMMS V. THE QUEEN et al. Pigeon J. [1979] 2 S.C.R.



[1979] 2 R.C.S. EMMS C. LA REINE et autre Le Juge Pigeon 1163

In my view, the alternative position, which was not
really relied on, cannot be accepted. At least for the
purpose of the statutes that govern the Public Service,
an ineffective attempt to reject under section 28 is not
the equivalent of a dismissal. (Compare Bell Canada v.
Office and Professional Employees' International
Union, [1974] S.C.R. 335 at page 340, and Jacmain v.
Attorney General of Canada (S.C. of C.) (1977), 18
N.R. 361). Rejection is a part of a probationary system
designed to choose permanent employees from those
who are employed on a trial basis, and any "cause"
based on a view as to the probability of the person
developing into an effective member of the "team"
would be an acceptable basis for it. Dismissal is quite a
different action. It is ordinarily the action whereby a
permanent employee's employment status is terminated
otherwise than on retirement; and what would be suffi-
cient "cause" for dismissal would be the result of the
application of principles quite different from those appli-
cable in connection with rejection.

Another point which was similarly not con-
sidered by the Federal Court of Appeal in the
present case but also dealt with in Ouimet is the
propriety of a declaration, not only that the termi-
nation of employment was ineffective, but also
that the plaintiff continues to be an employee of
Her Majesty. That part of the declaration was
struck out in Ouimet, Jackett C.J. saying (at pp.
252-3):

I have difficulty, however, with upholding the latter
part of paragraph (c) of the declaration in the judgment
appealed against, whereby it is declared that the
respondent "still retains his status as an employee as if
his employment had not been terminated". As I see it,
there is nothing either in the pleadings or the facts
agreed upon on which to base this declaration. It is one
thing to declare that the rejection action in 1976 was not
effective to terminate the employment. It does not follow
that nothing has happened since to terminate it. There is
an infinite variety of possibilities as to what has hap-
pened in the interim; and each possible set of facts might
raise different questions as to whether the respondent
still retains his status in the Penitentiary Service and as
to whether he has any right to salary or damages in
respect of the interim period. There is simply no basis in
the pleadings or in the facts established for a declaration
with regard thereto. In my view, the judgment of this
Court should be that the words "and that the Plaintiff
still retains his status as an employee as if his employ-
ment had not been terminated" should be deleted from

Je ne saurais accueillir cet argument subsidiaire qui, A
la v6rit6, n'a pas 6t6 soulev6. Tout au moins dans le
contexte des lois r6gissant la Fonction publique, la vaine
tentative de renvoi fond6e sur l'article 28 ne peut 8tre
assimilbe A une r6vocation. (Comparer Bell Canada c.
Office and Professional Employees' International
Union, [1974] R.C.S. 335, A la p. 340 et Jacmain c.
Procureur gindral du Canada (C.S.C.) (1977), 18 N.R.
361.) Le renvoi fait partie int6grante du systhme de
stage qui permet de s6lectionner des fonctionnaires titu-
laires parmi les stagiaires engag6s A titre d'essai. Tout
amotifs tenant aux chances de l'int6ress6 de devenir un
membre efficace de l'aequipex pourrait justifier le renvoi.
Il en est tout autre de la r6vocation. Elle vise normale-
ment A mettre fin, autrement que par la retraite, aux
services d'un fonctionnaire titulaire et les amotifs, de
r6vocation sont r6gis par des principes tout A fait diff6-
rents de ceux applicables au renvoi.

En outre, dans l'affaire Ouimet, la Cour d'appel
f6d6rale s'est 6galement prononc6e sur une ques-
tion qu'elle n'a pas 6tudi6e en I'esp6ce; il s'agit de
l'opportunit6 de d6clarer non seulement que le
renvoi est invalide, mais 6galement que le deman-
deur continue d'6tre un employ6 de Sa Majest6.
Dans Ouimet, cette partie de la d6claration a 6
ray6e, le juge en chef Jackett disant (A la p. 61):

Je ne saurais cependant souscrire au paragraphe c) in
fine du jugement d6claratoire port6 en appel, aux termes
duquel l'intim6 aconserve son statut d'employ6 comme si
on n'avait pas mis fin A son emploix. Je ne vois rien, ni
dans les plaidoiries ni dans les faits reconnus par les
parties, qui puisse servir de fondement A cette d6clara-
tion. De d6clarer que le renvoi effectu6 en 1976 n'avait
pas mis fin A cet emploi ne signifie pas que rien ne s'est
pass6 depuis pour y mettre fin. Une infinit6 de possibili-
t6s ont pu se produire dans l'intervalle et chaque combi-
naison possible d'6v6nements pourrait donner lieu A des
questions diff6rentes lorsqu'il s'agit de savoir si l'intim6
conserve toujours son statut d'employ6 du Service des
p6nitenciers ou s'il a quelque droit A un salaire ou A des
indemnitbs pour ce qui est de cet intervalle de temps.
Rien dans les plaidoiries ni dans les faits 6tablis ne
justifie une telle d6claration. A mon avis, la Cour
devrait rayer du paragraphe c) du jugement de la Divi-
sion de premibre instance les mots Let que le demandeur
conserve son statut d'employ6 comme si on n'avait pas
mis fin A son emploip. Par ces motifs et sous r6serve de
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paragraph (c) of the judgment of the Trial Division and
that, subject thereto, the appeal should be dismissed
with costs.

The situation in the present case is not identical
with that in Ouimet. There were allegations and
there was evidence given of what occurred after
Emms' employment by the Department of Indian
Affairs and Northern Development was de facto
terminated. He promptly obtained employment
with the Government of Saskatchewan, at first on
a temporary basis, later on a permanent basis. The
trial judge allowed damages only for the few days
during which Emms was unemployed, saying (at p.
116):

The relief sought in paragraph (c) (damages) is mutu-
ally inconsistent with the relief sought in paragraphs (a)
and (b) which I have granted. Since I have found that
the plaintiffs employment was not terminated, it follows
that the plaintiff is entitled to continue in his employ-
ment and to receive his salary therefor. But to be
entitled to receive his salary the plaintiff must perform
the duties of his office or indicate his willingness to do
SO.

As against this, counsel for the Crown referred
us to the judgment of the Privy Council in Francis
v. Municipal Councillors of Kuala Lumpur9

where Lord Morris said (at p. 637):
Accepting, however, the decision of the Court of Appeal,
which, as has been pointed out, has not been the subject
of any cross-appeal, the position on Oct. 1 was that the
removal of the appellant was a removal by the council
and not by the president. The council were his employ-
ers, but having regard to the provisions of the ordinance
their termination of his service constituted wrongful
dismissal. Their Lordships consider that it is beyond
doubt that on Oct. 1, 1957, there was de facto a
dismissal of the appellant by his employers, the respond-
ents. On that date, he was excluded from the council's
premises. Since then he has not done any work for the
council. In all these circumstances, it seems to their
Lordships that the appellant must be treated as having
been wrongly dismissed on Oct. 1, 1957 and that his
remedy lies in a claim for damages. It would be wholly
unreal to accede to the contention that since Oct. 1,
1957, he had continued to be and that he still continues
to be in the employment of the respondents.

In their Lordship's view, when there has been a
purported termination of a contract of service a declara-

9 [1962] 3 All E.R. 633.

ce qui pr6c6de, I'appel est rejet6 avec d6pens.

La situation en l'esp6ce n'est pas identique A
celle de l'affaire Ouimet. On a all6gu6 et mis en
preuve ce qui s'est produit aprbs la cessation de
facto de l'emploi d'Emms au ministare des Affai-
res indiennes et du Nord canadien. Emms a
promptement obtenu un emploi au gouvernement
de la Saskatchewan, d'abord sur une base tempo-
raire et ensuite sur une base permanente. Le juge
de premiere instance n'a accord6 des dommages-
intbrats que pour les quelques jours durant lesquels
Emms avait 6t6 sans emploi; il a dit (A la p. 116):

Le redressement demand6 au paragraphe c) est
incompatible avec ceux des paragraphes a) et b) que j'ai
d6ji accord6s. Puisque j'ai conclu que l'emploi du
demandeur n'avait pas pris fin, le demandeur a le droit
de reprendre son travail et de recevoir le salaire qui lui
est dfi. Cependant, pour avoir droit A son salaire, le
demandeur doit s'acquitter des fonctions de son poste ou
manifester l'intention de ce faire.

A cet 6gard, I'avocat de Sa Majest6 invoque
l'arr&t du Conseil priv6 dans Francis v. Municipal
Councillors of Kuala Lumpur 9, oik lord Morris A
dit (A la p. 637):
[TRADUCTION] Cependant, si nous acceptons la d6cision
de la Cour d'appel, qui, comme on l'a soulign6, n'a pas
fait l'objet d'un appel incident, au le, octobre, la r6voca-
tion de l'appellant constituait une r6vocation par le
conseil et non par le pr6sident. Le conseil 6tait son
employeur mais, compte tenu des dispositions de l'or-
donnance, la cessation de son emploi constituait un
cong6diement ill6gal. Selon leurs Seigneuries, il est
incontestable que le le, octobre 1957, les intim6s,
employeurs de l'appellant, l'ont cong6di6 de facto. Ce
jour-lA, il a 6t6 exclu des locaux du conseil. II n'a pas
travaill6 pour le conseil depuis. Compte tenu de toutes
ces circonstances, leurs Seigneuries estiment que l'on
doit consid6rer que l'appelant a t cong6di6 ill6gale-
ment le ler octobre 1957 et qu'il a le droit de recouvrer
des dommages-int6r8ts. Il serait tout A fait irrbaliste de
dire que depuis le ler octobre 1957 il a continu6 d'8tre au
service des intim6s et I'est encore.

De l'avis de leurs Seigneuries, quand il existe une
pr6tendue cessation d'un contrat de louage de services,

9 [1962] 3 All E.R. 633.
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tion to the effect that the contract of service still subsists
will rarely be made. This is a consequence of the general
principle of law that the courts will not grant specific
performance of contracts of service. Special circum-
stances will be required before such a declaration is
made and its making will normally be in the discretion
of the court. In their Lordships' view there are no
circumstances in the present case which would make it
either just or proper to make such a declaration.

In my view, the circumstances in the present
case do not justify the making of a declaration of
continued employment. It would imply that Emms
is entitled to his salary for the whole period since
the date of his de facto termination of employ-
ment, although he made himself unavailable by
taking other employment which became of a per-
manent character. Also it seems this would mean
that Emms would be entitled to receive back pay
irrespective of what he has received from other
employment. This last consequence might be
avoided by amending the declaration. However,
bearing in mind that the making of such a declara-
tion is an equitable remedy seldom allowed, it
appears to me that the circumstances are not such
as to justify it here and the proper remedy is in
damages.

At the hearing in this Court, counsel for Emms
referred to an admission by the parties at trial that
the difference in salary and benefits that Emms
would have received had he been allowed to con-
tinue his employment with the Department
amounted to $6,899.40. This sum was claimed as
damages which this Court was requested to assess.
No objection to this request having been made, it
appears proper to render judgment accordingly.

On the whole, I am of the opinion that the
appeal should be allowed, the judgment of the
Federal Court of Appeal should be set aside and
the judgment at trial restored but varied by delet-
ing from the declaration therein the words "and
that the plaintiff still continues to be an employee
of Her Majesty", and by increasing to $6,899.40
the sum which the plaintiff shall recover. The
appellant is entitled to costs throughout.

Appeal allowed and judgment at trial restored
but varied, with costs.

une d6claration portant que le contrat continue d'exister
sera rarement faite. Cela d6coule du principe gbn~ral de
droit selon lequel les cours n'accordent pas l'ex6cution
int6grale des contrats de louage de services. Une telle
d6claration ne sera faite que dans des circonstances
particulibres et est laiss6e A la discr6tion de la cour. De
l'avis de leurs Seigneuries, il n'existe en l'espce aucune
circonstance particulibre rendant une telle d6claration
juste ou appropriee.

A mon avis, les circonstances de l'esp6ce ne
justifient pas une d6claration que l'emploi n'a pas
6t6 interrompu. Cela signifierait qu'Emms a droit
a son salaire pour toute la pbriode 6coul6e depuis
la cessation de facto de son emploi, mime s'il
n'6tait pas disponible puisqu'il avait accept6 un
autre emploi et que celui-ci est devenu permanent.
En outre, cela semblerait signifier qu'Emms aurait
droit A un paiement r6troactif sans 6gard au
salaire gagn6 dans son autre emploi. Cette der-
nire consequence pourrait 8tre 6cart6e en modi-
fiant la d6claration. Mais, une telle d6claration
6tant un redressement en equity rarement accord6,
il me parait que les pr6sentes circonstances ne le
justifient pas et que les dommages-int6r8ts consti-
tuent le redressement appropri6.

A l'audition devant cette Cour, I'avocat d'Emms
s'est r6f6r6 A une d6claration des parties en pre-
midre instance selon laquelle la diff6rence de
salaire et de b6n6fices auxquels Emms aurait eu
droit s'il avait pu conserver son emploi s'616ve A
$6,899.40. Cette somme est r6clambe au titre des
dommages-int6rets qu'on demande A cette Cour
d'6valuer. Aucune opposition n'ayant 6t6 formul6e
contre cette demande, il parait convenable de
rendre jugement en cons6quence.

Sur le tout, je suis d'avis d'accueillir le pourvoi,
d'infirmer l'arr8t de la Cour d'appel f6d6rale et de
r6tablir le jugement de premier instance, mais de
modifier ce dernier jugement en retranchant de la
d6claration y contenue les mots Ket que le deman-
deur demeure un employ6 de Sa Majest6p et en
augmentant A $6,899.40 la somme que le deman-
deur a le droit de recouvrer. Le demandeur a droit
aux d6pens dans toutes les cours.

Pourvoi accueilli et le jugement de premikre
instance rdtabli mais modifli, avec dipens.
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13. Murder - Confession obtained by interrogation spe-
cialist - Admissibility - Emotional disintegration of accused -
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CRIMINAL LAW-Continued

Accused under light hypnotic state immediately prior to but not
at time of giving confession - Whether statement voluntary.

HORVATH v. THE QUEEN, 376.

14. Convictions for driving offences - Automatic suspen-
sion of licences under provincial statute - Accused unaware of
suspension - Charges of driving while disqualified - Whether
ignorance of suspension ignorance of fact or of law - Whether
proof of mens rea essential to found conviction - Criminal
Code, R.S.C. 1970, c. C-34, s. 238(3) - Motor-vehicle Act,
R.S.B.C. 1960, c. 253, s. 86D, am. 1976 (B.C.), c. 35, s. 20;
1977 (B.C.), c. 41, s. 3.

R. V. PRUE; R. v. BARIL, 547.

15. Jury trial - Challenges for cause - Peremptory chal-
lenges - Irregularities - Relative nullity - Judge's charge to
jury - Criminal Code, R.S.C. 1970, c. C-34, ss. 21, 562, 563,
568, 569.

CLOUTIER V. THE QUEEN, 709.

16. Evidence - Importing a narcotic - Air waybill -
Original or copy - Copy without affidavit - Items tending to
establish that accused was a user of marijuana - Relevance of
evidence - Canada Evidence Act, R.S.C. 1970, c. E-10, s. 30 -
Carriage by Air Act, c. C-14, Schedule 1, arts. 6, 8, 11.

CLOUTIER V. THE QUEEN, 709.

17. Robbery - Stabbing - Sentencing - First offender -
Character and psychiatric evidence favourable to the accused -
Prejudicial evidence adduced in reply - Evidence as to weapon,
disguise found in accused's apartment - Evidence as to
accused's plans to commit a further crime.

LEES V. THE QUEEN, 749.

18. Murder - Motive not proven as part of Crown's case
nor absence of motive proven by defence - Whether trial judge
erred in failing to define "motive" and in failing to direct jury
as to that concept - No error on part of trial judge in
circumstances of case.

LEWIS V. THE QUEEN, 821.

19. Parties - Aiding and abetting - Gang rape - Complain-
ant identifying accused as two of her attackers - Charge denied
- No evidence accused formed common intention with those
involved to commit rape - Whether any evidence accused aided
and abetted commission of offence - Criminal Code, s. 21(1)
and (2).

DUNLOP AND SYLVESTER V. THE QUEEN, 881.

20. Narcotic drugs - Trafficking - Analyst's certificate
referring to package bearing different date from one identified
by arresting officer as one sent for analysis - No evidence
motion granted at trial - Whether accused given reasonable
notice of Crown's intention to use certificate at trial - Whether
some evidence that substance analyzed same substance as that
purchased by police officer from accused.

EBNER V. THE QUEEN, 996.

21. Accused charged with offences under s. 383(l)(a)(ii)
of Criminal Code - Trial judge holding there was no evidence
upon which jury could find accused guilty - Court of Appeal of

CRIMINAL LAW-Concluded

opinion there was evidence which should have been allowed to
go to jury - Trial judge in error in taking case from jury.

BINSTEAD v. THE QUEEN, 1009.

22. Tape recordings of intercepted private communications
of accused - No requirement that transcript be certified by
court stenographer - Purpose to acquaint accused with what is
going to be tendered as evidence against them - Criminal Code,
R.S.C. 1970, c. C-34, s. 178.16(4)(a) (as enacted by 1973-74,
c. 50, s. 2).

Ross v. THE QUEEN, 1012.

23. Tape recordings of intercepted private communications
of accused - No requirement that transcript be certified by
court stenographer - Purpose to acquaint accused with what is
going to be tendered as evidence against them - Criminal Code,
R.S.C. 1970, c. C-34, s. 178.16(4)(a) (as enacted by 1973-74,
c. 50, s. 2).

YEE V. THE QUEEN, 1012.

24. Murder - Admissibility of evidence - Hearsay -
Statements made by the deceased - Statements not part of res
gestae - Duty of trial judge - Adequacy of charge.

PENNEY V. THE QUEEN, 1014.

25. Murder - Evidence - Confessions and admissions -
Rights of the accused - Voir dire - Failure to charge jury as to
evidence of accomplice/accessory after the fact - Whether
witness accomplice/accessory - Defence of drunkenness -
Criminal Code, s. 613(1)(b)(iii).

MORRIS V. THE QUEEN, 1041.

26. Murder - Evidence - Judge's charge to jury - Failure
to charge jury as to improprieties of witnesses - Witnesses'
disregard of judge's direction not to discuss evidence - Change
of testimony by witnesses under oath - Adequacy of charge.

MAXWELL V. THE QUEEN, 1072.

27. Juveniles - Orders committing juveniles to group
homes - Orders charging cost of care of juveniles to municipali-
ties - Juvenile Delinquents Act, R.S.C. 1970, c. J-3, s. 20(1),
(2).

ATTORNEY GENERAL FOR ONTARIO et al. v. REGIONAL
MUNICIPALITY OF PEEL, 1134.

CROWN

Public Service - Employee rejected during purported
extension of probationary period - Regulation respecting exten-
sion of probationary period ultra vires - Rejection not legally
justified - Declaratory remedy denied - Quantum of damages -
Public Service Employment Act, R.S.C. 1970, c. P-32, s. 28 -
Public Service Employment Regulations, SOR/67-129, ss. 30,
31.

EMMs v. THE QUEEN et al., 1148.
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DAMAGES

Award for loss of future earnings - Determination of
probable retirement date - Deduction of director's fees -
Treatment of contributory pension benefits - Diminution of
pension benefits as result of early retiral.

Guy v. TRIZEC EQUITIES LTD. et al., 756.

EVIDENCE
1. Charge of causing death by criminal negligence -

Acquittal - Statements to police by accused excluded by trial
judge - Appellate Division concluding that evidence not suffi-
cient to justify trial judge having reasonable doubt statements
admissible - Conclusion one upon what is at best mixed
question of fact and law - Question not one which can be
investigated by Court of Appeal on appeal by Crown from
acquittal - Criminal Code, s. 605(l)(a).

WARD V. THE QUEEN, 30.

2. Admissibility - Best evidence rule - Tape recordings -
Re-recordings - Admissibility of re-recordings - Requirement
of proof of authenticity and accuracy.

PAPALIA V. THE QUEEN, 256.

3. Admissibility - Best evidence rule - Tape recordings -
Re-recordings - Admissibility of re-recordings - Requirement
of proof of authenticity and accuracy.

R. v. COTRONI, 256.

4. Civil proceeding - Allegation that a criminal offence
was committed - Rule of the balance of probabilities - No
error in weighing the evidence.

MUTUAL LIFE ASSURANCE CO. OF CANADA v. AUBIN,
298.

EXPROPRIATION
Agreement to sell after notice of expropriation - Refusal

to deliver up property - Action by Crown claiming premises
and mesne profits successful at trial and on appeal - Applica-
tion by Crown for order reversing judgment of Federal Court of
Appeal - Federal Court of Canada lacking jurisdiction to
entertain Crown's action - Judgment reversed - Supreme
Court Act, R.S.C. 1970, c. S-19, s. 75.

JACKSON V. THE QUEEN, 707.

INSURANCE
1. Motor vehicle insurance - Transfer of car - Car still

licenced in transferor's name - Effect of transfer of ownership
on insurance policy - Highway Victims Indemnity Act, R.S.Q.
1964, c. 232, ss. 4, 7 - Highway Code, R.S.Q. 1964, c. 234,
s.13.

CANADIAN GENERAL INSURANCE Co. et al. V. CANADI-
AN MERCANTILE INSURANCE CO., 17.

2. Motor vehicles - Contract with extra-provincial insurer
- Right of defendant to advantage of benefits in a reduction of

INSURANCE-Concluded

damages - The Ontario Insurance Act, R.S.O. 1970, c. 224 as
amended, s. 237(2).

PROCTOR V. MACDONALD, 153.

3. Motor vehicle liability - Accident caused by a trailer -
Definition of "automobile" in insurance policy.

HIGHWAY VICTIMS INDEMNITY FUND V. FEDERAL FIRE
INSURANCE CO. OF CANADA, 289.

4. Life insurance - Compensation for accidental death -
Exclusion clauses.

MUTUAL LIFE ASSURANCE CO. OF CANADA V. AuBN,
298.

5. Life insurance - Infants - Preferred beneficiaries -
Illegitimate child preferred beneficiary within the meaning of s.
164(2) of The Insurance Act, R.S.O. 1960, c. 190.

BRULE et al. V. PLUMMER et al., 343.

6. Liability insurance - Significant alteration made by
insurer to policy coverage - Insured not told of change -
Insurance card signed by agent - Authority of agent - Con-
struction of contract - Intent of parties - Civil Code, arts.
1013, 1014, 1234, 1705, 2480 - Insurance Act, R.S.Q. 1964, c.
295, s. 214 - Highway Victims Indemnity Act, R.S.Q. 1964, c.
232, ss. 10, 12.

GUARDIAN INSURANCE CO. OF CANADA V. VICTORIA
TIRE SALES LTD. et al., 849.

INTERPRETATION

Construction of statute - Unsatisfied judgment fund -
Amount recoverable - Deduction for amounts recovered from
other sources - Two claimants in respect of same accident -
Limit of fund $35,000 - Motor Vehicle Act, R.S.N.B. 1973, c.
M-17, ss. 323, 336 - Interpretation Act, R.S.N.B. 1973, c.
I-13,s. 22.

MORIN V. MORIN et al., 205.

LABOUR LAW

1. Public service labour relations
Interpretation.

Arbitration

DICKSON et al. v. HER MAJESTY IN RIGHT OF THE

PROVINCE OF NEW BRUNSWICK, 13.

2. Participation in an unlawful strike - Elements of the
offence - Burden of proof - Strict liability offence - Labour
Code, R.S.Q. 1964, c. 141, ss. 1(h), 124.

STRASSER V. ROBERGE, 953.

3. Penal prosecution - Preliminary arguments - Interested
party - Multiple charge - Several offences in a single count -
Labour Code, R.S.Q. 1964, c. 141, ss. 46, 93, 94, 95, 124, 126,
131, 133 - Summary Convictions Act, R.S.Q. 1964, c. 35, s.
12, as amended by 1970 (S.Q.), c. 11, s. 4.

STRASSER v. ROBERGE, 953.
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LABOUR RELATIONS

1. Interpretation - Jurisdiction of Public Service Labour
Relations Board - Replacement of striking workers by manage-
ment - Management personnel doing work of bargaining unit
personnel - Public Service Labour Relations Act, R.S.N.B.
1973, c. P-25, ss. 19, 102 (3).

CANADIAN UNION OF PUBLIC EMPLOYEES, LOCAL 963
v. NEW BRUNSWICK LIQUOR CORPORATION, 227.

2. Adjudication - Public service labour relations - Collec-
tive agreement - Right to discharge for just and sufficient
cause - Adjudication of grievances by adjudicator - Jurisdic-
tion of adjudicator - Power to vary penalties - Public Service
Labour Relations Act, R.S.N.B. 1973, c. P-25, ss. 92, 101.

HEUSTIS V. NEW BRUNSWICK ELECTRIC POWER COM-
MISSION, 768.

3. Adjudication - Public service labour relations - Collec-
tive agreement - Right to discharge for just and sufficient
cause - Adjudication of grievances by adjudicator - Jurisdic-
tion of adjudicator - Power to vary penalties - Public Service
Labour Relations Act, R.S.N.B. 1973, c. P-25, ss. 92, 101.

McDONALD V. NEW BRUNSWICK ELECTRIC POWER
COMMISSIoN, 784.

LIBEL

Qualified privilege - Malice - Libel based on letters -
Letters capable of conveying defamatory meaning - Letters
written on occasion of qualified privilege - Whether trial judge
justified in putting the issue of malice before the jury.

DAVIES & DAVIES LTD. v. KoTT, 686.

LIBEL AND SLANDER

Action for libel - Verdict of appellant at trial reversed in
Court of Appeal - Qualified privilege - Fair comment -
Terminology of Project Physician in report to government
department - Answers given by jury - Justification for disturb-
ing findings of jury - Aspects of jury's answers unreasonable in
the circumstances.

McLOUGHLIN v. KUTASY, 311.

MECHANICS' LIENS

Claims against lands owned by Workers' Compensation
Board - Board not a Crown agency - Entitlement to claim
mechanics' liens - Interpretation Act, R.S.B.C. 1960, c. 199, s.
35 - Mechanics' Lien Act, R.S.B.C. 1960, c. 238.

FIDELITY INSURANCE CO. OF CANADA et al. V.
CRONKHITE SUPPLY LTD. et al., 27.

MORTGAGES

Priorities - Unpaid wages - Statutory lien payable in
priority over any other claim - Mortgages made prior to lien -
Mortgages not affected - Lien attaches only to employer's
equity in the property - Payment of Wages Act, 1962 (B.C.), c.
45, s. 5A [added 1970, c. 35, re-en. 1973, c. 68].

BOARD OF INDUSTRIAL RELATIONS v. Avco FINANCIAL

SERVICES REALTY LTD. et al., 699.

MOTOR VEHICLES

1. Indemnity Fund - Direct remedy against the insurer -
Nature of the insurer's obligation of guarantee - Highway
Victims Indemnity Act, R.S.Q. 1964, c. 232, ss. 3, 6, 39 and 43.

HIGHWAY VICTIMS INDEMNITY FUND V. FEDERAL FIRE

INSURANCE CO. OF CANADA, 289.
2. Driving while disqualified - Driving licence suspended

by Province - Vehicle driven on private property - Licence to
drive required only to drive on a "highway" - Whether private
parking lot embraced by term "highway" - Criminal Code,
R.S.C. 1970, c. C-34, s. 238(3) - The Highway Traffic Act,
R.S.O. 1970, c. 202, ss. 1(1)11, 13(1).

R. v. MANSOUR, 916.

MUNICIPAL CORPORATIONS

Resolution requiring contractors to be registered with cer-
tification program before being allowed to partake in city's land
lottery - Contractor not wishing to be so registered - Resolu-
tion not unreasonably discriminating - Validity of resolution.

MEDICINE HAT (CORPORATION OF THE CITY OF) V.
WAHL, 12.

MUNICIPAL LAW

1. Planning legislation - Development control by-law
establishing conditions for development or redevelopment in
downtown area - Delegation - By-law repeating verbatim the
wording of the enabling statute - Whether by-law ultra vires.

CANADIAN INSTITUTE OF PUBLIC REAL ESTATE COMPA-
NIES et al. V. CORPORATION OF THE CITY OF TORONTO,
2.

2. Planning - Zoning by-law - Validity of by-law purport-
ing to limit land use - Right of municipality to regulate not
only the use of the building but also who used it - Reasonable-
ness - Intention of legislature - The Planning Act, R.S.O.
1970, c. 349, s. 35 - The Municipal Act, R.S.O. 1970, c. 284, s.
241(2), 242.

BELL V. THE QUEEN, 212.

3. Conflict of interest - Disqualification from office -
"Interest in a contract with the City" - Moncton Consolidation
Act, 1946 (N.B.), c. 101, s. 6 - Municipalities Act, R.S.N.B.
1973, c. M-22, ss. 71, 72.

R. EX REL. CHARLES J. GILLESPIE V. WHEELER, 650.
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MUNICIPAL LAW-Concluded

4. Committal of juveniles to group homes - Whether
municipalities obliged to bear cost - Juvenile Delinquents Act,
R.S.C. 1970, c. 3-3, s. 20(1), (2).

ATrORNEY GENERAL FOR ONTARIO et al. V. REGIONAL
MUNICIPALITY OF PEEL, 1134.

NEGLIGENCE

1. Nuisance - Ground water pumping - Breach of statu-
tory limit - Lowering of ground water table - Subsidence - The
Ontario Water Resources Commission Act, R.S.O. 1970, c.
332, ss. 37, 47 - The Expropriations Act, R.S.O. 1970, c. 154,
s. 1.

NATIONAL CAPITAL COMMISSION et al. V. PUGLIESE et
al., 104.

2. False arrest - Wrongfully charged with manslaughter -
Fault of provincial police officers - Illegality of Coroner's
warrant - Liability of Attorney General - Quantum of dam-
ages - Civil Code, arts. 1053, 1054 - Coroners' Act, R.S.Q.
1964, c. 29, s. 38 - Criminal Code, 1953-54 (Can.), c. 51, ss.
435, 440, 448.

CHARTIER v. ATTORNEY GENERAL OF QUEBEC, 474.

3. Oil-burning furnace converted to gas - Door panel later
removed from fan-compartment - Deceased dying from carbon
monoxide fumes - No regulations governing warnings in
respect to converted furnaces - Failure to establish negligence
on part of Crown - The Gas Protection Act, R.S.A. 1970, c.
156.

KWONG et al. v. THE QUEEN IN RIGHT OF ALBERTA,
1010.

PARTNERSHIP

Co-ownership of property - Sharing of revenues - Distinc-
tion between partnership and co-ownership.

LEPAGE (A.E.) LIMITED V. MARCH et al., 155.

PATENTS

1. Inventive ingenuity - Obviousness - "Cripps question" -
Essence of invention.

HOECHST v. HALOCARBON (ONTARIO) LTD. et al., 929.

2. Claims rejected as too broad - Untested compounds -
Sound prediction claimed - Patent Appeal Board - No reason
for rejecting expert evidence - Patent Act, R.S.C. 1970, c. P-4,
ss. 42, 44.

MONSANTO COMPANY V. COMMISSIONER OF PATENTS,
1108.

PRACTICE

Criminal law - Charge of possession of a narcotic for
purpose of trafficking - Crown's intention not to proceed with
new trial as ordered by Court of Appeal even if accused's
appeal should fail - Refusal by Supreme Court of Canada to
hear appeal.

BEEMAN v. THE QUEEN, 16.

REAL ESTATE

Commission - Exclusive listing signed by one party.
LEPAGE (A.E.) LIMITED V. MARCH et al., 155.

SALE OF GOODS

Farm equipment supplied by New Brunswick manufactur-
er to Alberta dealer under dealership agreement - Termination
of agreement by dealer - Liability of manufacturer for refusal
to repurchase unused equipment - Applicability of The Farm
Implement Act, R.S.A. 1970, c. 136, s. 22.

R. v. THOMAS EQUIPMENT LTD., 529.

SALE OF LAND

Inability of vendors to give title - Agreeing in effect to sell
to two different purchasers - No fraud or bad faith on part of
vendors - Damages - Rule in Bain v. Fothergill not applicable
- Whether Rule in Bain v. Fothergill should no longer be
followed in common law Canada - Land Registry Act,
R.S.B.C. 1960, c. 208, s. 38 [am. 1971, c. 30, s. 7].

A.V.G. MANAGEMENT SCIENCE LTD. V. BARWELL DE-
VELOPMENTs LTD. et al., 43.

SCHOOLS

Teacher dismissed - Dismissal justified - Jurisdiction of
Superior Court - Education Act, R.S.Q. 1964, c. 235, s. 203 -
Labour Code, R.S.Q. 1964, c. 141, ss. 1(g), 81, 88, 90 - Code
of Civil Procedure, art. 33.

PARADIS V. SCHOOL COMMISSIONERS OF ROBERVAL,
170.

STATUTES

1.-Act to Amend the Carriage by Air Act, 1963
(Can.), c. 33, Schedule III (Hague Protocol), Art. 3......... 63

See: AIR LAW

2.-Admiralty Act, 1891 (Can.), c. 29. ..... ....... 157
See: COURTS

3.- Admiralty Act, 1934 (Can.), c. 31............................ 157
See: COURTS
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STATUTES-Continued

4.-An Act to Provide that the English Language shall
be the Official Language of the Province of Manitoba,
1890 (Man.), c. 14, now R.S.M. 1970, c. 010.................... 1032

See: CONSTITUTIONAL LAW

5.-Applicability of The Farm Implement Act, R.S.A.
1970, c. 136,s. 22......... .................... 529

See: SALE OF GOODS

6.-B.N.A. Act, 1867, ss. 91, 92 ..... ....... ........ 244
See: ADMINISTRATIVE LAW

7.-B.N.A. Act, 1867, ss. 91, 92.......... ......... 244
See: CONSTITUTIONAL LAW

8.-Bills of Exchange Act, R.S.C. 1970, c. B-5, ss. 25,
161. ................................ 669

See: CONFLICT OF LAWS

9.- British North America Act, s. 96.............................. 618
See: ADMINISTRATIVE LAW

10.-British North America Act, ss. 92(1), 133............. 1016
See: CONSTITUTIONAL LAW

1l.-British North America Act, 1867, ss. 92(1), 133.. 1032
See: CONSTITUTIONAL LAW

12.-Canada Evidence Act, R.S.C. 1970, c. E-10, s.12. 82
See: CRIMINAL LAW

13.-Canada Evidence Act, R.S.C. 1970, c. E-10, s.
30. ................ ............ ................... 709

See: CRIMINAL LAW

14.-Carriage by Air Act, R.S.C. 1952, c. 45,
Schedule I (Warsaw Convention), Arts. 3, 4, 22. ............. 63

See: AIR LAW

15.-Carriage by Air Act, c. C-14, Schedule 1, arts. 6,
8,11 ....... ............ .................... 709

See: CRIMINAL LAW

16.-Carriage of Goods by Water Act, R.S.C. 1970, c.
C-1 ............................... ........ 157

See: COURTS

17.-Charter of the French language, L.Q. 1977, c. 5,
ss. 1, 7 to 13. ....................... .......... 1016

See: CONSTITUTIONAL LAW

18.-Coroners' Act, R.S.Q. 1964, c. 29, s. 38................. 474
See: NEGLIGENCE

19.-Criminal Code, s. 577.............. .......... 26
See: TRIAL

20.-Criminal Code, s. 605()(a) . .................. 30
See: EVIDENCE

21.-Criminal Code, ss. 601, 605(1), 662.1(1), (3)........ 73
See: CRIMINAL LAW

22.-Criminal code, s. 318........ ................ 82
See: CRIMINAL LAW

23.-Criminal Code, R.S.C. 1970, c. C-34............ 136
See: CRIMINAL LAW

STATUTES-Continued

24.-Criminal Code, ss. 282, 324, 326.. ............ 168
See: CRIMINAL LAW

25.-Criminal Code, s. 305................. ..... 256
See: CRIMINAL LAW

26.- Criminal Code, s. 519(1)(b)............... ..... ... ......... 256
See: CRIMINAL LAW

27.-Criminal Code, 1953-54 (Can.), c. 51, ss. 435,
440,448.............................. ...... 474

See: NEGLIGENCE

28.-Criminal Code, R.S.C. 1970, c. C-34, s. 238(3)..,. 547
See: CRIMINAL LAW

29.-Criminal Code, R.S.C. 1970, c. C-34, ss. 21, 562,
563, 568, 569. ................................ 709

See: CRIMINAL LAW

30.-Criminal Code, s. 21(1) and (2)....... ....... 881
See: CRIMINAL LAW

31.-Criminal Code, R.S.C. 1970, c. C-34, s. 238(3).... 916
See: MOTOR VEHICLES

32.-Criminal Code, s. 383 (1)(a)(ii) ...... ....... 1009
See: CRIMINAL LAW

33.-Criminal Code, R.S.C. 1970, c. C-34, s.
178.16(4)(a) (as enacted by 1973-74, c. 50, s. 2) ............... 1012

See: CRIMINAL LAW

34.- Criminal Code, s. 613(1)(b)(iii)... ... ........ 1041
See: CRIMINAL LAW

35.-Education Act, R.S.Q. 1964, c. 235, s. 203............ 170
See: SCHooLS

36.-Expropriations Act, R.S.O. 1970, c. 154, s. 1........ 104
See: NEGLIGENCE

37.-Federal Court Act, R.S.C. 1970 (2nd Supp.), c.
10 , ss. 2 , 2 2 , 4 2 ..................................... ................................ 15 7

See: COURTS

38.-Game and Fish Act, R.S.O. 1970, c. 186, s.
88(2) ..... ............. ..................... 121

See: CRIMINAL LAW

39.-Gas Protection Act, R.S.A. 1970, c. 156................ 1010
See: NEGLIGENCE

40.-Highway Code, R.S.Q. 1964, c. 234, s.13. .......... 17
See: INSURANCE

41.-Highway Traffic Act, R.S.O. 1970, c. 202, ss.
1(1)11, 13() . .... ................... ..... ......... 916

See: MOTOR VEHICLES

42.-Highway Victims Indemnity Act, R.S.Q. 1964, c.
232,ss.4,7........................... ..... 17

See: INSURANCE

43.-Highway Victims Indemnity Act, R.S.Q. 1964, c.
232, ss. 3, 6, 39 and 43............ . ............... 289

See: MOTOR VEHICLES
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STATUTES-Continued

44.-Highway Victims Indemnity Act, R.S.Q. 1964, c.
232, ss. 10, 12. ....................... ......... 849

See: INSURANCE

45.-Human Rights Code of British Columbia, 1973
(B.C.) (2nd Sess.), c. 119, ss. 3, 18. ........... ......... 435

See: CIVIL RIGHTS

46.-Illegitimate child preferred beneficiary within the
meaning of s. 164(2) of The Insurance Act, R.S.O. 1960,
c. 190...................................... 343

See: INSURANCE

47.-Income Tax Act, R.S.C. 1952, c. 148, as amend-
ed, s. 20(5)(b), (c), (6)(g)... .... .......................... 326

See: TAXATION

48.-Insurance Act, R.S.Q. 1964, c. 295, s. 214. ........... 849
See: INSURANCE

49.-Interpretation Act, R.S.B.C. 1960, c. 199, s. 35.... 27
See: MECHANICS' LIENS

50.-Interpretation Act, R.S.N.B. 1973, c. 1-13, s. 22. . 205
See: INTERPRETATION

51.-Judicature Act, R.S.O. 1970, c. 228, s. 35............. 104
See: APPEAL

52.-Juvenile Delinquents Act, R.S.C. 1970, c. J-3, s.
20(1),(2)................................... 1134

See: CRIMINAL LAW

53.-Juvenile Delinquents Act, R.S.C. 1970, C. J-3, s.
20(1),(2)................. .................. 1134

See: MUNICIPAL LAW

54.-Labour Code, R.S.Q. 1964, c. 141, ss. 1(g), 81,
88,90................................. ..... 170

See: SCHOOLS

55.-Labour Code, R.S.Q. 1964, c. 141, ss. 1(h), 124... 953
See: LABOUR LAW

56.-Labour Code, R.S.Q. 1964, c. 141, ss. 46, 93, 94,
95, 124, 126, 131, 133................... ........ 953

See: LABOUR LAW
57.-Land Registry Act, R.S.B.C. 1960, c. 208, s. 38

[am. 1971, c. 30, s. 7] ............................ 43
See: SALE OF LAND

58.- Manitoba Act, 1870 (Can.), c. 3, s. 23.. .. ...... ..... 1032
See: CONSTITUTIONAL LAW

59.-Mechanics' Lien Act, R.S.B.C. 1960, c. 238.......... 27
See: MECHANICS' LIENS

60.-Migratory Birds Convention Act, R.S.C. 1970, c.
M -12 ....................... ................ 121

See: CRIMINAL LAW

61.-Moncton Consolidation Act, 1946 (N.B.), c. 101,
s. 6......... ..................... .......... 650

See: MUNICIPAL LAW
62.-Motor Vehicle Act, R.S.N.B. 1973, c. M-17, ss.

323, 336....... I........... . .............. 205
See: INTERPRETATION

STATUTES-Continued

63.-Motor-vehicle Act, R.S.B.C. 1960, c. 253, s. 86D,
am. 1976 (B.C.), c. 35, s. 20; 1977 (B.C.), c. 41, s. 3......... 547

See: CRIMINAL LAW
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art. 4. 7 - Code de la route, S.R.Q. 1964, chap. 234, art. 13.
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S.R.Q. 1964, chap. 232, art. 10, 12.
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1970, chap. P-4, art. 42, 44.

MONSANTO COMPANY C. COMMISSAIRE DES BREVETS,
1108.

CODE CIVIL

1.-Articles 993, 2202........... .........
Voir: TESTAMENTS

2.- Articles 1013, 1014, 1234, 1705, 2480.....................
Voir: ASSURANCE

3.- A rticles 1053, 1054............. .....................
Voir: RESPONSABILITt

CODE DE PROCEDURE CIVILE

1.-Article 33 . .....................
Voir: DROIT SCOLAIRE

2.-Articles 46 A 54........................
Voir: DROIT ADMINISTRATIF

172

849

474

...... 170

618

COLLEGES ET UNIVERSITES

Les autorit6s de l'universit6 enjoignent A un 6tudiant
d'abandonner ses 6tudes - Rendement insatisfaisant - L'6tu-
diant a-t-il le droit d'8tre entendu par le comit6 du conseil de
l'universit6? - La Cour d'appel a-t-elle refus6 A bon droit le
certiorari et le mandamus au motif que 1'6tudiant devait inter-
jeter appel devant le s6nat de l'universit6 avant de se pr6valoir
de brefs de prerogative? - The University of Regina Act, 1974,
1973-74 (Sask.), chap. 119, art. 33(1)e), 78(1)c).
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en chambre et renvoy6e aux arbitres pour nouvel examen -
Sentence arbitrale r6tablie par la Cour d'appel.
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2. R6organisation municipale - Comp6tence 16gislative de
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17, art. 8, 17, 20, 21 - Loi des commissions d'enquete, S.R.Q.
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1016.
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GAMEIRO c. LA REINE, 25.
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C-34.
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R. c. PAQUETTE, 168.
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PAPALIA c. LA REINE, 256.

10. Complot - Elements de l'infraction - Objet commun -
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R. c. COTRONI, 256.

11. Actes criminels - Accusation double ou multiple -
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R. c. COTRONI, 256.
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Accus6 en 6tat d'hypnose 16gire imm6diatement avant de faire
les aveux mais pas simultan6ment - S'agit-il d'une d6claration
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relatives A la conduite d'un v6hicule automobile - Suspension
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238(3) - Motor-vehicle Act, R.S.B.C. 1960, chap. 253, art.
86D, mod. par 1976 (B.C.), chap. 35, art. 20; 1977 (B.C.),
chap. 41, art. 3.
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15. Procks par jury - R6cusations pour cause - R6cusa-
tions p6remptoires - Irr6gularit6s - Nullit6 relative - Expos6
du juge au jury - Code criminel, S.R.C. 1970, chap. C-34, art.
21, 562, 563, 568, 569.
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nence de la preuve - Loi sur la preuve au Canada, S.R.C. 1970,
chap. E-10, art. 30 - Loi sur le transport a6rien, chap. C-14,
Annexe 1, art. 6, 8, 11.

CLOUTIER c. LA REINE, 709.
17. Vol qualifi6 - Agression A coups de couteau - Sentence

- Premidre infraction - R6putation et t6moignage d'un psychia-
tre favorable A l'accus6 - El6ment de preuve pr6judiciable
pr6sent6 en r6plique - Arme et d6guisement trouv6s dans
I'appartement de I'accus6 - L'accus6 projetait de commettre un
autre crime.

LEES C. LA REINE, 749.

18. Meurtre - Le ministbre public n'a pas 6tabli de mobile
comme 616ment de preuve de la culpabilit6 et la d6fense n'a pas
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LEWIS C. LA REINE, 821.

19. Parties - Aide et encouragement - Viol collectif - La
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la perp6tration de l'infraction? - Code criminel, par. 21(1) et
(2).

DUNLOP ET SYLVESTER c. LA REINE, 881.
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20. Trafic de stupbfiants - Le certificat de l'analyste a
trait A un paquet portant une date diff6rente de celle inscrite
sur le paquet que l'agent de police a reconnu avoir envoye pour
analyse - Ordonnance de non-lieu accord6e en premiere ins-
tance - Le ministbre public a-t-il donn6 un avis raisonnable de
son intention de produire le certificat au procks - Y a-t-ii
quelque preuve que la substance analys6e est celle que l'agent
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EBNER C. LA REINE, 996.
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BINSTEAD c. LA REINE, 1009.
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qui ont 6t6 interceptbes - La certification de la transcription
par le st6nographe judiciaire n'est pas requise - Le but est de
faire connaitre aux accus6s les 616ments de preuve A 8tre
pr6sent6s contre eux - Code criminel, S.R.C. 1970, chap. C-34,
art. 178.16(4)a) (adopt6 A 1973-74, chap. 50, art. 2).

Ross c. LA REINE, 1012.
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qui ont 6t6 intercept6es - La certification de la transcription
par le st6nographe judiciaire n'est pas requise - Le but est de
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24. Meurtre - Admissibilit6 d'un t6moignage - Out-dire -
D6clarations faites par la d6funte - Les d6clarations ne font pas
partie de la res gestae - Devoir du juge de premiere instance -
Justesse des directions.

PENNEY C. LA REINE, 1014.

25. Meurtre - Preuve - Confessions et aveux - Droits de
l'accus6 - Voir dire - D6faut de donner au jury des directives
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discuter des t6moignages - Changement dans la d6position sous
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MAXWELL C. LA REINE, 1072.

27. Jeunes d6linquants - Ordonnances confiant de jeunes
d6linquants A des foyers collectifs - Ordonnances imputant les
frais d'entretien A des municipalit6s - Loi sur les jeunes d6lin-
quants, S.R.C. 1970, chap. J-3, par. 20(1), (2).

PROCUREUR GENtRAL DE L'ONTARIO et autre C. MUNI-
CIPALITt RtGIONALE DE PEEL, 1134.
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- Interpr6tation.
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PROVINCE DU NOUVEAU-BRUNSWICK, 13.

2. Participation A une grave ill6gale - Elements de l'infrac-
tion - Fardeau de la preuve - Infraction de responsabilit6
stricte - Code du travail, S.R.Q. 1964, chap. 141, art. Ih), 124.

STRASSER c. ROBERGE, 953.
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93, 94, 95, 124, 126, 131, 133 - Loi des poursuites sommaires,
S.R.Q. 1964, chap. 35, art. 12, modifi6 par L.Q. 1970, chap.
11, art. 4.

STRASSER C. ROBERGE, 953.

DROIT FISCAL

Vente d'un terrain d6barrass6 de tous bitiments - D6moli-
tion d'un 6difice - Acquisition d'un autre 6difice - Allocation A
l'6gard du cofit en capital - Produit de la disposition de biens
susceptibles de d6pr6ciation - Loi de l'imp6t sur le revenu,
S.R.C. 1952, chap. 148 et modifications, art. 20(5)b) et c),
(6)g).

R. c. MALLONEY'S STUDIO LTD., 326.

DROIT INTERNATIONAL PRIVE

Quel est le droit applicable? - Banques et operations
bancaires - Lettres et billets - Lettres de change 6trangbres -
Cheque tir6 sur I'agence new-yorkaise d'une banque canadienne
- Cheque tir6 sur une personne qui r6side au Canada - S'agit-il
d'une lettre de change int6rieure? - Loi sur les lettres de
change, S.R.C. 1970, chap. B-5, art. 25, 161.

CANADA LIFE ASSURANCE CO. C. BANQUE CANA-
DIENNE IMPtRIALE DE COMMERCE, 669.

DROIT MUNICIPAL

1. L6gislation sur la planification - R~glement sur le
contr8le de l'am6nagement fixant les conditions de mise en
valeur ou de r6ambnagement du centre-ville - D616gation -
R~glement reprenant mot A mot le texte de la loi habilitante -
Le r~glement est-il ultra vires?

INSTITUT CANADIEN DES COMPAGNIES IMMOBILItRES
PUBLIQUES et autres c. CORPORATION DE LA VILLE DE
TORONTO, 2.
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2. Planification - R6glement de zonage - Validit6 du
zonage visant A limiter l'usage de terrains - Droit de la
municipalit6 de r6glementer non seulement l'usage de I'immeu-
ble, mais aussi qui l'habite - Caractbre raisonnable - Intention
du 16gislateur - The Planning Act, R.S.O. 1970, chap. 349, art.
35 - The Municipal Act, R.S.O. 1970, chap. 284, art. 241(2),
242.

BELL c. LA REINE, 212.

3. Conflit d'int6r8ts - Destitution de fonctions - alnthrat
dans un contrat pass6 avec la Ville* - Moncton Consolidation
Act, 1946 (N.B.), chap. 101, art. 6 - Loi sur les municipalit6s,
L.R.N.-B. 1973, chap. M-22, art. 71, 72.

R. EX REL. CHARLES J. GILLESPIE C. WHEELER, 650.

4. Jeunes d6linquants confi6s A des foyers collectifs - Les
municipalit6s doivent-elles en faire les frais - Loi sur les jeunes
d6linquants, S.R.C. 1970, chap. J-3, par. 20(1), (2).

PROCUREUR GtNERAL DE L'ONTARIO et autre C. MUNI-
CIPALITt RtGIONALE DE PEEL, 1134.

DROIT SCOLAIRE

Cong6diement d'une institutrice - Cong6diement justifi6 -
Comptence de la Cour supbrieure - Loi de l'instruction publi-
que, S.R.Q. 1964, chap. 235, art. 203 - Code du travail, S.R.Q.
1964, chap. 141, art. Ig), 81, 88, 90 - Code de proc6dure civile,
art. 33.

PARADIS C. COMMISSAIRES D'tCOLES DE ROBERVAL,
170.

EXPROPRIATION

Promesse de vente subs6quente A l'avis d'expropriation -
Refus de livrer la propri6t6 - Jugements en premiere instance
et en appel favorables A Sa Majest6 qui r6clamait la possession
d'immeubles avec les fruits depuis l'expropriation - Requate de
Sa Majest6 en vue d'obtenir I'infirmation du jugement de la
Cour d'appel f6d6rale - La Cour f6d6rale du Canada n'avait
pas comp6tence pour entendre f'action de Sa Majest6 - Arret
infirm6 - Loi sur la Cour supreme, S.R.C. 1970, chap. S-19,
art. 75.

JACKSON C. LA REINE, 707.

HYPOTHEQUES

Ordre de priorit6 - Salaires impay6s - Cr6ance privil6gi6e
payable par pr6fbrence A toute autre cr6ance - Hypothbques
cr66es avant le privilkge - Les hypothdques ne sont pas touch6es
- Le privilkge ne s'applique qu'au droit de l'employeur dans
l'immeuble - Payment of Wages Act, 1962 (C.-B.), chap. 45,
art. 5A [ajout6 1970, chap. 35, adopt6 de nouveau 1973, chap.
68].

COMMISSION DES RELATIONS DE TRAVAIL C. Avco
FINANCIAL SERVICES REALTY LTD. et autre, 699.

IMMEUBLES

Commission - Inscription exclusive sign6e par une partie.

LEPAGE (A.E.) LIMITED C. MARCH et autres, 155.

INTERPRETATION

Interpr6tation des lois - Fonds d'indemnisation pour juge-
ments inex6cut6s - Montant recouvrable - D6duction pour les
montants recouvr6s d'autres sources - Deux requ6rants pour le
meme accident - Limite du fonds de $35,000 - Loi sur les
v6hicules A moteur, L.R.N.-B. 1973, chap. M-17, art. 323, 336
- Loi d'interpr6tation, L.R.N.-B. 1973, chap. 1-13, art. 22.

MORIN C. MORIN et autre, 205.

LIBERTES PUBLIQUES

Refus du journal de publier une annonce pour promouvoir
la vente d'abonnements A une publication pour homosexuels -
La commission d'enquate a-t-elle err6 en droit en concluant A
l'absence de cause raisonnable pour refuser de publier I'an-
nonce? - Human Rights Code de la Colombie-Britannique,
1973 (B.C.) (2e Sess.), chap. 119, art. 3, 18.

GAY ALLIANCE TOWARD EQUALITY C. VANCOUVER
SUN, 435.
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MANDAT

Pouvoir apparent - Ratification - Fin de non-recevoir -
L'employ6 de l'appelante commandait du platine A l'intimbe -
L'employ6 revendait frauduleusement le platine comme rebut -
L'appelante est-elle empach6e de nier le droit de propri6t6 de
l'intim6e? - Moment oa s'est 6veill6e la m6fiance de
l'appelante.

CANADIAN LABORATORY SUPPLIES LTD. C. ENGELHARD
INDUSTRIES OF CANADA LTD., 787.

MUNICIPALITES

Resolution obligeant les entrepreneurs A s'inscrire au pro-
gramme d'accr6ditation avant de pouvoir participer au tirage
des terrains par la ville - Entrepreneur ne voulant pas s'inscrire
- R6solution ne causant pas une discrimination d6raisonnable -
Validit6 de la resolution.

MEDICINE HAT (MUNICIPALITE DE) C. WAHL, 12.

PRATIQUE

Droit criminel - Accusation de possession d'un stup6fiant
pour en faire le trafic - Minist~re public decide A ce que le
nouveau procks ordonn6 par la Cour d'appel n'ait pas lieu
meme si le pourvoi form6 par l'accus6 est rejet6 - Refus de la
Cour supreme du Canada d'entendre le pourvoi.

BEEMAN C. LA REINE, 16.

PREUVE

1. Accusation d'avoir cause la mort par n6gligence crimi-
nelle - Acquittement - Declarations de l'accus6 A la police
exclues par le juge du procks - La Division d'appel conclut que
la preuve ne permet pas de justifier que le juge du procks ait un
doute raisonnable quant A l'admissibilit6 des declarations -
Conclusion portant au mieux sur une question mixte de fait et
de droit - Ce n'est pas une question que la Cour d'appel peut
examiner en appel d'un acquittement interjet6 par le ministire
public - Code criminel, art. 605(1)a).

WARD C. LA REINE, 30.

2. Recevabilit6 - R6gle de la meilleure preuve - Enregis-
trements - Reproductions d'enregistrements - Recevabilit6 de

reproductions d'enregistrements - Preuve n6cessaire d'authenti-
cit6 et d'exactitude.

PAPALIA c. LA REINE, 256.
3. Recevabilit6 - R6gle de la meilleure preuve - Enregis-

trements - Reproductions d'enregistrements - Recevabilit6 de
reproductions d'enregistrements - Preuve n6cessaire d'authenti-
cit6 et d'exactitude.

R. C. COTRONI, 256.

4. Affaire civile - All6gation de la commission d'un acte
criminel - R6gle de la pr6pond6rance de la preuve applicable -
Pas d'erreur dans l'appr6ciation de la preuve.

MUTUELLE DU CANADA, COMPAGNIE D'ASSURANCE SUR
LA VIE c. AUBIN, 298.

PRIVILEGES DE CONSTRUCTEUR

Revendications contre des biens-fonds appartenant A la
Workers' Compensation Board - La Commission n'est pas un
mandataire de Sa Majest6 - Droit de revendiquer des privileges
de constructeur - Interpretation Act, R.S.B.C. 1960, chap. 199,
art. 35 - Mechanics' Lien Act, R.S.B.C. 1960, chap. 238.

COMPAGNIE D'ASSURANCES FIDtLITE DU CANADA et
autres c. CRONKHITE SUPPLY LTD. et autres, 27.

PROCES

Accusation de meurtre - Jury demandant une copie des
observations du juge sur le meurtre au premier degr6, le
meurtre au deuxibme degr6 et sa relation avec la 16gitime
defense - Jury ayant droit A ce que la question regoive une
r6ponse A l'audience et y soit trait6e - Presence obligatoire de
l'accus6 - Code criminel, art. 577.

PAQUETTE C. LA REINE, 26.

RELATIONS DE TRAVAIL

1. Interpretation - Competence de la Commission des
relations de travail dans les services publics - Remplacement
des gr6vistes par des cadres - Cadres accomplissant le travail
des membres de l'unit6 de n6gociation - Loi relative aux
relations de travail dans les services publics, L.R.N.-B. 1973,
chap. P-25, art. 19, 102(3).

SYNDICAT CANADIEN DE LA FONCTION PUBLIQUE, SEC-
TION LOCALE 963 C. SOCIETE DES ALCOOLS DU Nou-
VEAU-BRUNSWICK, 227.

2. Arbitrage - Relations de travail dans les services publics
- Convention collective - Droit de cong6dier pour une cause
juste et suffisante - Arbitrage des griefs par un arbitre -
Competence de l'arbitre - Pouvoir de modifier les peines p6cu-
niaires - Loi relative aux relations de travail dans les services
publics, L.R.N.-B. 1973, chap. P-25, art. 92, 101.

HEUSTIS C. COMMISSION D'ENERGIE PLECTRIQUE DU
NOUVEAU-BRUNSWICK, 768.

PREUVE-Fin
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3. Arbitrage - Relations de travail dans les services publics
- Convention collective - Droit de cong6dier pour une cause
juste et suffisante - Arbitrage des griefs par un arbitre -
Comptence de l'arbitre - Pouvoir de modifier les peines p6cu-
niaires - Loi relative aux relations de travail dans les services
publics, L.R.N.-B. 1973, chap. P-25, art. 92, 101.

MCDONALD C. COMMISSION D'tNERGIE ELECTRIQUE DU
NOUVEAU-BRUNSWICK, 784.

RESPONSABILIT DELICTUELLE

Dommages-int6r8ts - Appropriation ill6gale - Vente de
marchandises - Droit de propri6t6 sur les biens - Fin de
non-recevoir - L'employ6 de l'appelante commandait du platine
A l'intimbe - L'employ6 revendait frauduleusement le platine
comme rebut - L'appelante est-elle empich6e de nier le droit de
propri6t6 de l'intimbe? - Moment oi s'est 6veill6e la m6fiance
de l'appelante.

CANADIAN LABORATORY SUPPLIES LTD. C. ENGELHARD
INDUSTRIES OF CANADA LTD., 787.

RESPONSABILITE

1. Nuisance - Pompe d'eau souterraine - Violation d'une
limite 16gale - Abaissement de la nappe d'eau souterraine -
Affaissement - The Ontario Water Resources Commission Act,
R.S.O. 1970, chap. 332, art. 37, 47 - The Expropriations Act,
R.S.O. 1970, chap. 154, art. 1.

COMMISSION DE LA CAPITALE NATIONALE et autres C.
PUGLIESE et autres, 104.

2. Fausse arrestation - Fausse inculpation d'homicide
involontaire - Faute des agents de la Sfiret6 provinciale -
Ill6galit6 du mandat du coroner - Responsabilit6 du procureur
g6n6ral - Quantum des dommages - Code civil, art. 1053, 1054
- Loi des coroners, S.R.Q. 1964, chap. 29, art. 38 - Code
criminel, 1953-54 (Can.), chap. 51, art. 435, 440, 448.

CHARTIER C. PROCUREUR GtNtRAL DU QUEBEC, 474.

3. Appareil de chauffage au mazout adapt6 au gaz - Le
panneau donnant acc6s au ventilateur a par la suite 6t6 d6pos6
- Mort caus6e par des 6manations de monoxide de carbone -
Absence de r6glement prescrivant des avertissements au sujet
des appareils de chauffage ainsi adapt6s - La n6gligence du
gouvernement n'a pas 6t6 6tablie - The Gas Protection Act,
R.S.A. 1970, chap. 156.

KWONG et autres c. LA REINE DU CHEF DE LA PROVINCE
DE L'ALBERTA, 1010.

SOCIETE

Copropri6t6 - Partage des revenus - Distinction entre
soci6t6 et copropri6t6.

LEPAGE (A.E.) LIMITED C. MARCH et autres, 155.

TESTAMENTS

1. Annulation - Captation - Pr6somptions - Code civil,
art. 993, 2202.

STONEHAM ET TEWKESBURY, CANTONS UNIS DE C.
OUELLET, 172.

2. Interpr6tation - Ordre de faire un legs A une amie qui a
fourni de l'aide si le fiduciaire vend les actions - Larges
pouvoirs donn6s au fiduciaire de convertir en argent et de

vendre les biens - Intention de vendre les biens et de liquider la

compagnie - Le legs est-il exigible?

STURN C. TESTAMENT DE LETTNER, 910.

TRIBUNAUX

Cour f6d6rale - Comp6tence - Droit maritime - Naviga-
tion et exp6ditions par eau - Loi sur la Cour f6d6rale, S.R.C.
1970 (2e Supp.), chap. 10, art. 2, 22, 42 - Acte de l'Amiraut6,
1891 (Can.), chap. 29 - Loi d'amiraut6, 1934 (Can.), chap. 31
- Loi sur le transport des marchandises par eau, S.R.C. 1970,
chap. C-15.

TROPWOOD A.G. et autres c. SIVACO WIRE & NAIL CO.
et autres, 157.

VEHICULES AUTOMOBILES

1. Fonds d'indemnisation - Recours direct contre l'assu-
reur - Nature de l'obligation de garantie de l'assureur - Loi de
l'indemnisation des victimes d'accidents d'automobile, S.R.Q.
1964, chap. 232, art. 3, 6, 39, 43.

FONDS D'INDEMNISATION DES VICTIMES D'ACCIDENTS
D'AUTOMOBILE C. FEDERAL FIRE INSURANCE CO. OF
CANADA, 289.

2. Conduite sans permis - Permis de conduire suspendu
par la province - V6hicule conduit dans un terrain priv6 -
Permis requis seulement pour conduire dans une avoie publi-
queD - Parc de stationnement priv6 est-il compris dans l'expres-
sion avoie publiqueo? - Code criminel, S.R.C. 1970, chap. C-34,
par. 238(3) - The Highway Traffic Act, R.S.O. 1970, chap.
202, arts. 1(1)11, 13(1).

R. C. MANSOUR, 916.

VENTE DE BIENS-FONDS

Incapacit6 des vendeurs de donner le titre - Us ont en fait
accept6 de vendre A deux acheteurs diff6rents - Ni fraude ni
mauvaise foi de la part des vendeurs - Dommages-int6rets -
R6gle de Bain v. Fothergill non applicable - La rbgle de Bain v.
Fothergill ne doit-elle plus dtre suivie en common law au
Canada? - Land Registry Act, R.S.B.C. 1960, chap. 208, art.
38 [mod. 1971, chap. 30, art. 7].

A.V.G. MANAGEMENT SCIENCE LTD. C. BARWELL
DEVELOPMENTS LTD. et autres, 43.
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VENTE DE MARCHANDISES

Mat6riel agricole fourni par un fabricant du Nouveau-
Brunswick A un commergant de I'Alberta en vertu d'un contrat
de vente au commergant - R6siliation du contrat par le com-
mergant - Responsabilit6 du fabricant pour refus de racheter le
mat6riel inutilis6 - Applicabilit6 de The Farm Implement Act,
R.S.A. 1970, chap. 136, art. 22.

R. c. THOMAS EQUIPMENT LTD., 529.


